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EXPLANAXION 


Constitutional law is the fundamental law of the United 

States and of each individual state. 

No title of the law is more important in safeguarding- the individ¬ 
ual rights of our citizens. The World War and the -tremendous prog¬ 
ress niiicle by the United States in -the past two decades have resulted in 
oui* higli coui'ts being called on to interpret constitutional questions 
over lO.hOO times since the original Volume 16 Corpus Juris Secundum 
was published. 

The personal, civil, and political rights guaranteed by the Consti¬ 
tution hav'e fi'equently been invoiced. The “equal protection of the 
laws” and the “due process” clauses likewise have been the basis of 
much litigation. The magnitude of the duties imposed on the Execu¬ 
tive Bi'iUich of the Government has led to delegation of some executive 
powers to administrative agencies. This in turn has led to litigation 
to determine the constitutionality of such delegated power and -to 
what extent it was constitutional. 

The resulting expansion, because of these many new situations in 
which our courts have been called on to construe and interpret the 
Constitution, has necessitated a complete recompilation of this val¬ 
uable title. The basic arrangement and all the excellent features of 
Coi pus Jui*is Secundum have been retained. Where there have been 
entirely new developments, new sections have been added. 

A more exhaustive Descriptive-Word Index has been pi*epared 
which will lead you directly to the precise point wanted. The volumes 
will be kept to date by Cumulative Pocket Paz-ts. 
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§ 42. -Constitutions—p 131 

43. - Statutes—134 

44 . -Common law—p 140 

45. Validating existing laws and acts thereunder—p 140 

46. Recognition of existing laws pending constitutional changes—p 142 

47. Statutes passed and acts done in anticipation of constitutional amendments— 

p 142 

48. Self-executing provisions—p 142 

49. - Prohibitions and restrictions—p 147 

50. - Protection of individual rights—p 151 

51. -Conferring privileges and imposing liabilities—p 152 

52. -Regulating municipal government—^p 154 

53. -Relating to elections—p 158 

54. -Relating to officers—^p 160 

55. -Relating to taxation—^p 163 

55. -Appropriation or payment of public funds—p 166 

57. -Regulating private corporations—p 167 

58. -Relating to courts and civil procedure—p 169 

59. -Relating to crimes and criminal procedure—p 172 

50. -Effect on existing laws—^p 173 

61, Mandatory and directory provisions—p 174 

52. -Prohibitions and restrictions—p 176 

53. -Prescribing manner of performing acts—p 177 

64. -Conferring discretionary power—p 177 

65. -Duty of legislature to obey constitutional mandate—p 177 

66. Grant or limitation of powers^—p 178 

67. -Federal and state constitutions distinguished—p 180 

68. -Federal constitution—^p 180 

59. -Amendments to federal constitution—p 185 

70. -State constitutions—p 189 

71. Validity of statutory provisions in general—p 210 

72. - Statutes contravening natural justice and common right—p 223 

73. - Statutes contravening spirit of constitution—p 224 

74. -Statutes against public policy and morals—p 225 

75. -Statutes infringing on right of local sclf-govemmcnt —^ 226 


C Persons Entitled to Raise Constitutional Questions —p 226 

§ 76. General rules—^p 226 

77. Aliens—p 246 

78. Citizens —’p 247 

79. Voters—247 

80. Taxpayers—p 247 

81. Creditors—^p 250 

82. Officers—p 251 

83. Persons not parties—^p 255 

84. In criminal proceedings—p 255 

85. As to statutes impairing obligation of contracts—p 258 

86. As to statutes affecting title to realty—p 259 

87. -Condemnation for public use—p 260 

88. As to statutes containing discriminations—260 
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16 C.J.S. CONSTITUTIONAL LAW 

m. CONSTRUCTION, OPERATION, AND ENTOROEMENT OP CONSTITUTIONAL PROVISIONS 

—Continued 

C. Persons Entitled to Raise Constitutional Questions—C ontinued 

§ 89. Estoppel or waiver—p 263 

90. -Particular acts or omissions—^p 272 

91. -In criminal proceedings—^p 289 

D. Determination of Constitutional Questions—^ p 293 

§ 92. Judicial authority and duty in general—^p 293 

93. What courts may determine—^p 300 

94. Necessity of determination—306 

95. - Proceedings in which question may be raised—^p 323 

96. -Form and sufficiency of objection or allegation—^p 331 

97. Scope of inquiry—^p 344 

98. Construction in favor of constitutionality—^p 357 

99. Presumption in favor of constitutionality—^p 388 

100. - Presumptions as to particular matters—^p 445 

101. Effect of declaring statutes unconstitutional—^p 469 

102. Effect of decision in general—^p 482 

103. Recall of decision by popular vote—^p 483 

IV. DISTRIBUTION OP GOVERNIVCGNTAL POWERS AND FUNCTIONS—p 483 

A. Separation of Powers—^ p 483 

§ 104, In theory—^p 483 
105. In practice—p 486 

B. Legislative Powers and Delegation Thereof—^ p 489 

§ 106. Nature and scope in general—^p 489 

107. Illustrations of legislative powers—p 493 

108. Encroachment on judiciary—p 496 

109. - By constitutional provisions—p 498 

110. -Conferring judicial powers—^p 498 

111. - Imposing nonjudicial duties—p 499 

112. -Construction of statutes—p 499 

113. -Creating offenses or causes of action by prescribing the elements thereof 

—p 502 

114. -Regulating taxes and assessments—^p 503 

115. -Declaratory statutes—^p 504 

116. -Appointment, removal, and compensation of officers—p 505 

117. -Appointment and removal of trustees and receivers—^p 506 

118. -Legislative adjudications—^p 507 

119. -Determining amendment, repeal, or forfeiture of franchise or charter— 

p 507 

120. -Disposition or sale of property—^p 508 

121. - Impairing obligation of contract and declaring forfeiture or requiring 

cancellation—^p 509 

122. -Investigations by legislative committees—^p 509 

123. -Validating or curative acts—^p 510 

124. - Determining liability or indebtedness in general—^p 512 

125. -Damages—p 513 

126. -Penalties—^p 514 

127. -Creation, abolition, jurisdiction and control of courts and judges—p 514 

128. -Remedies and procedure—^p 514 
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CONSTITUTIONAL LAW 16 C.J.S. 

IV. DISTRIBUTION OP GOVERNMENTAL POWERS AND FUNCTIONS—Contiimed 

B, Legislative Powers and Delegation Thereof —Continued 

g 129, -Encroachments with respect to other matters—p 542 

130. Encroachment on executive—p 545 

131. -Appointment and removal of officers—p 548 

132. - Invasion of pardoning power—p 551 

133. Delegation of powers—p 552 

134. -To the people—p 565 

135. -To other states—p 565 

136. - By congress to states—^p 565 

137. -To corporations or individuals—^p 566 

138. -To executive—^p 570 

139. -To judiciary—p 634 

140. -To local authorities—p 649 

141. -Conditional and contingent legislation in general—p 676 

142. -Local option and submission to popular vote—p 680 

143. -Initiative and referendum—685 

C, Judicial Powers and Functions— p 686 

§ 144. Nature and scope in general—p 686 

145. Political questions—p 698 

146. -Adoption of constitution and amendments—p 707 

147. -Apportionment of members of legislative bodies—p 708 

148. -Elections—p 710 

149 . -Taxation and assessments—p 712 

150. Advisory opinions—p 720 

151 (1). Encroachment on legislature—p 721 

151 (2). -Determination of existence of emergency—p 760 

151 (3), - Determination of facts on which validity of statute (fcpend<—p To.? 

151 (4). -Determination of mode and propriety of classification—p 765 

151 (5). -Detennination of public use and purpost!—p 768 

151 (6). -Definition and punishment of crime—p 769 

152. - Membership, organization, and procedure ni legislative bodies—p 772 

153. -Determination as to whether general law can be made applicable—p 774 

154. - Inquiry into motive, policy, wisdom, or expediency of legislation—p 77^ 

155. - Questions arising under police power—p 814 

156. Encroachment on executive—^p 814 

157. -Governor—p 828 

158. -Mandamus, injunction, prohibition, and certiorari—^|> 831 

159. -Subpoena to executive—^p 832 

160. Title to office and appointment and removal of officers—p 832 

161. Powers, duties, and acts under legislative authority—p 834 

162. - Statutes conferring on courts or judges nonjudicia! powers in general— 

p834 

163. -Power of appointment, suspension, or removal of officers —p 836 

164. -Appeal to court from action of nonjudicial body—p838 

165. -Miscellaneous powers—p 839 

166. Delegation of powers by judiciary—p 843 

D, Executive Powers and Functions— p 844 

§ 167. Nature and scope in general —p 844 
168. Appointment and removal of officers—848 
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16 C. J. S. CONSTITUTIONAL LAW 

rV. DISTRIBUTION OP GOVERNiraiNTAL POWERS AND PUNOTIONS--Contmued 
D. Executive Powers and Functions— Continued 

§ 169. Encroachment on legislature—849 

170. -Veto power—^p 856 

171. Encroachment on judiciary—^p 856 

172. - Reprieves, fixing term of imprisonment, etc.—p 864 

173 . -Conferring judicial power on executive officers—^p 866 

V. POLICE POWER—p 889 

§ 174. Definition and distinctions—^p 889 

175. Nature and scope in general—^p 891 

176. Who may exercise—^p 906 

177. -State or federal government—^p 906 

178. -Delegation—^p 909 

179. -Alienation, surrender, or abridgment of power—^p 913 

180. Mode of exercising power—^p 915 

181. Subjects of police power—^p 917 

182. -General welfare—^p 917 

183. - Public health—^p919 

184. -Public safety—^p 921 

185. -Public order—p 922 

186. - Public morals—^p 923 

187. - Prevention of fraud—^p 924 

188. - Business and occupations in general—p 925 

189. -Occupations—p 935 

190. - Persons—p 936 

191. - Places and things—^p936 

192. -Amusement and recreation—^p 937 

193. - Public work—^p 937 

194. - Other subjects of regulation—^p 937 

195. Limitations on police power—^p 938 

196. - Subordination to constitution—946 

197. - Private rights—^p 951 

198. -Functions of legislature and judiciary—^p 951 

VI, PERSONAL, CIVIL, AND POLITICAL RIGHTS—p 973 

§ 199. Definition and nature of rights protected—^p 973 

200. Construction of constitutional guaranties—^p 984 

201. Imposition of licenses and license taxes—p 985 

202. Personal liberty—^p 987 

203 (1). -Involuntary servitude—^p 995 

203 (2).-Exceptional circumstances—^p 997 

203 (3).-Labor relations in general—^p998 

203 (4).-Breach of labor contract—^p 1000 

203 (5).-Other applications of rules—p 1001 

204 (1). -Imprisonment for debt—^p 1004 

204 (2).-Alimony and support—^p 1006 

204 (3).-Contempt and ne exeat—p 1008 

204 (4),-Punishment for crime—^p 1010 

205. Personal security—^p 1014 

206 (1). Religious liberty and freedom of conscience—^p 1017 
See^also descriptive word index for Title ‘‘Constitutional Law’’ in Volume 16A 
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16 aj.s. 


CONSTITUTIONAL LAW 

VL PEESONAIi* OrVTL, AND POLITIOAL EIGHTS— Continued 

§ 206 (2). -Exercise of police power—p 1031 

206 (3). -Public and private schools—p 1041 

206 (4). - Competency of witness and guardian—^p 1046 

207. Right to education—^p 1046 

208. Pursuit of happiness—1046 

209. Right to acquire, hold, and dispose of property—p 1048 

210. Liberty to contract—^p 1065 

211. -Contracts of employment—^p 1077 

212. Liberty to choose occupation—^p 1081 
213 (1). Freedom of speech and of the press—p 1088 

213 (2). -Fourteenth Amendment—^p 1097 

213 (3). -Subjects of free speech—p 1100 

213 (4). -Protection of right by courts—^p 1102 

213 (S). -Limitation of right in general—p 1102 

213 (6).-Clear and present danger doctrine—p 1109 

213 (7).-Exercise of police power as limitation—p 1111 

213 (8).-Regulation of public places and distribution of literature-— 

p 1116 

213 (9).-Wartime measures—p 1124 

213 (10).-Insurrection and sedition—pll25 

213 (11).-Interference with judicial proceedings; contempt—p 1128 

213 (12).-Libel and slander—p 1131 

213 (13).-Taxing and licensing—pll32 

213 (14).-Exercise of congressional powers in general—p 1133 

213 (15).-Use of mails—^pll35 

213 (16),-Regulation of newspapers and other publications—p 1136 

213 (17). -Right to be silent and right of privacy—p 1137 

213 (18). -Moving pictures, plays, and shows—p 1138 

213 (19). -Radio and television—^p 1139 

213 (20), -Labor matters; picketing—p 1140 

213 (21).-Limitations on rights of employees—p 1147 

213 (22).-Rights of employers—p 1155 

213 (23). -Officers, candidates, and elections—p 1157 

213 (24). - Private and public contracts—p 1160 

213 (25). -Injunctions to prevent abuse of right—p 1160 

214. Right of assembly and petition—^p 1162 

Vn. VESTED RIGHTS—p 1173 

A. In General—p 1173 

§ 215. Definition and nature—^p 1173 

216. Power to divest—^p 1176 

217. Mode of divesting—p 1179 

218. -Destruction of property—p 1180 

219. -Forfeiture and transfer by state—p 1 ISO 

220. -Restrictions on use—^p 1180 

B. Personal Rights—^ p 1180 

§ 221. In general—^p 1180 
222. Exemption from public service—^p 1182 
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CONSTITUTIONAL LAW 


16 C.J.S. 

Vn. VESTED RiaHTS—Continued 

B. Personal Rights —Continued 

§ 223. Rights in existing law—1182 

224. Right to engage in profession, trade, or business—^p 1184 

C. Property Rights —^p 1186 

§ 225. In general—^p 1186 

226. Changing nature or tenure of estates—^p 1191 

227. Rights acquired by marriage—^p 1195 

228. Rights of heirs and legatees—^p 1198 

229. Rights of, and accounting by, trustees and guardians—p 1199 

230. Athninistration proceedings—^p 1200 

231. Laws authorizing sale of land—p 1200 

232. Rights of purchaser at judicial sale—^p 1201 

233. Lien laws—^p 1202 

234. Betterment laws—^p 1202 

235. Redemption laws—p 1203 

236. Exemption laws—^p 1204 

237. Insolvency laws—^p 1204 

238. Registration laws—^p 1204 

239. Laws regulating property and business—^p 1205 

240. Tax laws—^p 1210 

241. Property and rights of corporations and interest of stockholders therein— 

p 1216 

242. Property and rights of states and municipal corporations and interests of 

individuals therein—^p 1222 

243. -Of states—p 1225 

244. -Of municipal corporations in general—^p 1225 

245. -Disposition of public funds—^p 1226 

246. -^ Claimants and creditors—^p 1228 

247. -Escheated property—^p 1229 

248. -Land taken for public use—^p 1229 

249. -Public lands—^p 1230 

250. -Location of seat of government—p 1230 

251. -Public office—^p 1230 

252. -Pensions—p 1234 

253. - Bounties—^p 1242 

254. Rights of action and defenses—^p 1242 

255. - Forfeitures, fines, and penalties—^p 1247 

D. Remedies —^p 1248 

§ 256. In general—^p 1248 

257. Creating or enlarging remedies—^p 1251 

258. Conditions precedent to maintaining action—^p 1252 

259. Pending proceedings—^p 1252 

260. Remedies of creditors—p 1253 

261. Practice and procedure in general—^p 1254 

262. Jurisdiction and venue—^p 1256 

263. Service of process—^p 1257 

264. Abatement and survival of actions—^p 1257 

265. Continuance and dismissal—p 1257 

266. Statutes of limitation—^p 1257 

267. Parties—p 1262 
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CONSTITUTIONAL LAW 


16 C.J.S. 


Vn. VESTED EIGHTS—Continued 
D. Remedies —Continued 

§ 268. Pleading—p 1263 

269. Evidence—1263 

270. Competency of witnesses—^p 1266 

271. Verdicts, judgment, and execution—p 1266 

272. Appeal or other proceedings for review—^p 1270 

273. Costs—p 1272 

rm. OBLIGATION OP CONTRACTS—p 1272 

A. Power of States in General —^p 1272 

§ 274. Constitutional guaranties—^p 1272 

275. The law impairing the obligation—^p 1275 

276. -Constitutions and constitutional amendments—^p 1277 

277. -Statutes—^p 1277 

278. -Ordinances—^p 1280 

279. -Orders of boards and commissions—p 1280 

280. -Judicial decisions—p 1281 

281. Exercise of police power—^p 1284 

282. Exercise of power of eminent domain—p 1293 

283. Exercise of power of taxation—^p 1294 

284. -Exemptions from taxation—p 1299 


B. Contracts of States and Municipalities — p 1301 

h Contracts of States —^p 1301 
§ 285. In general—^p 1301 

286. Franchises—p 1307 

287. Licenses—^p 1307 

288. Grants of right to operate lotteries—^p 1309 

289. Securities issued by state—p 1310 

290. Grants and sales of land by state—^p 1312 

291. Crrants of water rights by state—^p 1314 

292. Location of county seat or courthouse—^p 1315 

293. Hiring out convicts—p 1315 

294. Contracts for printing—p 1315 

295. Making bank paper receivable in payment of debts due state—p 1315 

296. Purchases at tax sale—^p 1315 

297. Bounties—^p 1319 

298. Exemption from public service—^p 1319 

299. Remedies against state—^p 1319 


2. Legislative Control of Municipal Corporations —^p 1320 
§ 300. In general—^p 1320 

301. Creation and discharge of liability—p 1322 

302. Contracts of municipal corporation with state—p 1322 

303. Franchises granted municipal corporation by state—^p 1322 

304. Levy and collection of taxes—^p 1323 

306. Municipal funds and other property—^p 1324 

306. Officers—p 1325 

307. Territorial limits—p 1326 
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16 axs. 

Vin. OBLIGATION OF OONTRAOTS—Continxiea 


CONSTITUTIONAL LAW 


B. Contracts of States and Municipalities —Continued 

3. Contracts of Municipalities —1327 
§ 308. In general—1327 

309. Subject to exercise of police power—^p 1332 

310. Licenses—^p 1333 

311. Right to use streets—^p 1333 

312. Rights of municipal creditors—^p 1335 


4. Public Offices —^p 1346 
§ 313. In general—^p 1346 

314. Power of legislature—^p 1346 

315. Power of municipalities—^p 1349 

316. Intervening rights of third persons—^p 1349 

317. Right to compensation for services rendered—^p 1349 

318. Pensions and annuities—^p 1350 


S. Legislative Control of Private Corporations —^p 1351 

§ 319. Protection of charter rights in general—^p 1351 

320. Reservation of power to amend or repeal—^p 1353 

321. Alteration with consent of corporation—^p 1359 

322. When corporation has not accepted charter—^p 1359 

323. Where corporations consolidate—^p 1359 

324. Distinction between public and private corporations—p 1360 

325. Nature and extent of corporate rights and privileges in general—^p 1360 

326. Monopolies and exclusive franchises—^p 1361 

327. Right to charges and tolls—^p 1363 

328. Right to public aid—p 1371 

329. Licenses or privileges to foreign corporations—^p 1371 

330. Insurance privileges—^p 1372 

331. Railroad franchises—p 1373 

332. Laws impairing obligation—^p 1374 

333. -Exercise of police power—^p 1374 

334. -Exercise of power of eminent domain—^p 1377 

335. -Exercise of power of taxation—p 1378 

336. -Enlarging or restricting corporate powers—p 1383 

337. -Relieving corporation of burdens imposed by charter—^p 1385 

338. -Imposing additional burdens—p 1385 

339. -Creation and change of remedy to enforce corporate liability—^p 1386 

340. -Repeal or forfeiture of charter—p 1387 

341. -Providing for settlement of affairs of insolvent corporation— p 1388 

342. -Corporation in which state has interest—^p 1388 


C. Contracts of Individuals and Private Corporations 
1. In General 

§ 343. Nature of contracts protected 

344. -Quasi and implied contracts 

345. -Executed contracts, sales, and conveyances 

346. -Mortgages and pledges 

347. -Bills and notes 
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CONSTITUTIONAL LAW 


16 C.J-S, 


Vin. OBLIGATION OP OONTRAOTS—Continxiea 

C. Contracts op Individuals and Private Corporations —Continued 
1, In General —Continued 

§ 348. - Guaranty and suretyship 

349. -Contracts for services 

350. -Judgments 

351. -Marriage 

352. What constitutes ‘^obligation" 

353. Impairment of obligation 

354. -Annulment of valid contract 

355. -Material alteration 

356. -Added conditions or duties 

357. -Changing nature of estate 

358. -Interest 

359. -Time, place, and method of performance in general 

360. -Amount and medium of payment 

361. -Validating invalid agreement 

362. -Enforcing a moral duty; betterment laws, etc. 

363. -Miscellaneous 

364. Who may complain of impairment 


2. Contracts of Private Corporations 

§ 365. With members and stockholders 

366. -Validating subscription to stock 

367. -Taxation of corporation 

368. - Creating, enlarging, or diminishing stockholders' liability 

369. -Enlarging powers or changing purpose of corporation 

370. -Altering remedy to enforce liability 

371. Contracts with third persons 

372. -Validating contracts and conveyances 

373. -Reg^ilating conduct of business 

374. -Regulating foreign corporations 

375. -Insolvency laws and regulation of priority of claims 

376. -Terminating corporate existence 

377. -Affecting remedy 

378. Insurance companies 


3. Remedies in General 

§ 379. As to subsequent contracts 

380. As to prior contracts 

381. -Withdrawal or change of remedies generally 

382. -Remedies expressly contracted for 

383. -Cumulative remedies 

384. -Remedy of attachment 

385. -Remedies to enforce particular contracts 

386. -Creation or displacement of liens 

387. -Insolvency laws 

388. -Appraisal laws 

389. - Scaling laws 

390. -Exemption laws 
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16 C.J.S. 

Vin. OBLIGATION OP OONTEAOTS—Contiaued 


CONSTITUTIONAL LAW 


C. Contracts of Individuals and PkivATE Corporations—C ontinued 

3. Remedies in General —Continued 

§ 391. -Redemption laws 

392. -Imprisonment for debt 

393. -Suspension of rights of action and remedies in general 

394. -Statutes of limitation 

395. -Extending time for review 

396. -Penalties and forfeitures 

397. -Defenses in general 

398. -Set-off and counterclaim 

4. Actions and Proceedings Therein 
§ 399. In general 

400. Conditions precedent 

401. Jurisdiction, terms of court, and venue 

402. Process and notice 

403. Parties 

404. Rules of pleading 

405. Rules of evidence 

406. Competency of witnesses 

407. Mode and conduct of trial 

408. Judgment and lien thereof 

409. Execution 

410. -Stay 

411. Sale on execution or under decree of court 

412. Appeal or other proceeding for review 

413. Costs 

rx. RETROSPEOTIVB AND EX POST FACTO LAWS AND BILLS OP ATTAINDER 

A. Retrospective Laws 

§ 414. Definition and nature 

415. Validity in absence of constitutional prohibition 

416. Validity as affected by constitutional prohibition 

417. -Laws affecting rights in general 

418. -Laws affecting remedies in general 

419. -Laws affecting taxation 

420. Construction 

B. Curative Acts 

§ 421. Definition 

422. Validity in general 

423. Validating unconstitutional statutes 

424. Acts of executors and other trustees 

425. Elections 

426. Marriage and divorce 

427. Judicial proceedings 

428. Proceedings of municipalities 

429. -Bonds 

430. -Contracts or subscriptions in aid of corporations 

431. -Levy and assessment of taxes 
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CONSTITUTIONAL LAW 16 C.J.S. 

IX. RiaPROSPEOTIVE AND EX POST PACTO LAWS AND BILLS OP ATTAINDER—Continued 

B. Curative Acts —Continued 

§ 432. -Public improvements 

433. Transactions between private persons 

434. - Deeds and other instruments 

C. Ex Post Facto Laws 

1. Jn General 

§ 435. Definition and nature 

436. Constitutionality 

437. Application to civil rights or remedies 

438. Construction 

2. Retroactive Operation of Ex Post Facto Lazos 
§ 439. General statement; classification 

440. Laws creating offenses 

441. -Grade or degree of offense 

442. Laws increasing punishment 

443. Laws depriving accused of substantial right or immunity 

444 ^ -Laws affecting rights 

445. -Laws affecting procedure in general 

446. -Rules of evidence 

447. Laws imposing civil disabilities and forfeitures 

448. - Protection of public 

449. -Taxation 

450. Habitual criminal laws 

451. Immunity under laws repealing former statutes 


D. Bills of Attainder 

§ 452. Definition 

453. Constitutionality 

454. Laws imposing civil disabilities 

455. Bills of pains and penalties 

X. PRIVILEaES OR mMUNITIES AND CLASS LEGISLATION 

A. Constitutional Provisions 

§ 456. Scope of prohibitions 

457. -Original provision 

458. -Fourteenth amendment 

B. Grants of Special Privileges or Immunities 

§ 459. Constitutional prohibition in general 

460. Offices and officers 

461. Municipal corporations 

462. Private corporations 

463. Creation of preferences 

464. Particular grants of privileges by state 

465. Exemptions from operation of law 

466. Use of state property 

467. Fish and game laws 
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16 C.J.S. 


CONSTITUTIONAL LAW 

X. PRmiiEaES OR IMMUNITIES AND CLASS LEGISLATION—Contimied 

B. Grants of Special Privileges or Immunities —^Continued 

§ 468. Limitation on right to engage in profession or occupation 
469. Regulating sale of intoxicating liquors 


C. Denial of Privileges and Immunities 
§ 470. To nonresidents 

471. To foreign corporations 

472. Exercise of police power in general 

473. Regulating trades, professions, or business 

474. Intoxicating liquors 

475. Hours and conditions of labor 

476. Regulating use of highways 

477. Fish and game laws 

478. Exercise of taxing power 

479. Licenses and license taxes 

480. Creation of preferences 

481. Military organization and right to bear arms 

482. Personal discrimination 

483. -By reason of race or color 

484. -By reason of sex 

485. Remedial discrimination 

486. -Against nonresidents 

487. Crimes and criminal procedure 

488. Other discriminations 


D. Classification and Class Legislation 
§ 489, Definition and nature 

490. Manner or purpose of classification 

491. -Classifications based on age or sex 

492. -Classifications based on time or existing conditions 

493. -In interest of public health, safety, or morals 

494. -Classification of localities 

495. -Classification of corporations and associations 

496. -Regulation of professions, occupations, and business 

497. -Regulation of relation of master and servant and protection of employees 

498. -Miscellaneous classifications 

499. Nuisances 

500. Civil remedies and procedure 

501. Crimes and criminal procedure 


XL EQUAL PROTECTION OF THE LAWS 

§ 502. Constitutional guaranties 

503. Persons protected 

504. -Corporations 

505. Nature and scope of prohibitions in general 

506. Discrimination as to localities 

507. Exercise of police power in general 

508. Control over governmental agencies 

509. Exercise of power of eminent domain 
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CONSTITUTIONAL LAW 


16 C.J.S. 


21. EQUAL PROTECTION OP THE LAWS—Continued 

§ 510. Regulation of trade or business in general 

511. Particular kinds of business or trade and matters subject to regulation 

512. - Sale of intoxicating liquors 

513. Regulation of employment of labor 

514. -Hours of labor 

515 (1). -Wages 

515 (2). -Unemployment compensation acts 

516. Regulation of charges, prices, and interest 

517. Relation of railroads and other public service companies 

518. -Particular regulations 

519. -Rates 

520. Taxation 

521. -Exemptions from taxation 

522. -Assessment and collection 

523. -Income taxes 

524. -Inheritance taxes 

525. --Transfer taxes 

526. -School taxes 

527. -Taxes on corporations generally 

528. -Taxes on railroads 

529. Licenses and license taxes 

530. -Particular kinds of occupations, trade or business 

531. Local improvements 

532. -Assessments and special taxes 

533. Construction and maintenance of highways and bridges 

534. Street and highway regulations 

535. Buildiiag regulations 

536. Fish and game laws 

537. Keeping and use of animals 

538. Discrimination by reason of race, color or condition 

539. -Competency of witnesses 

540 . -Constitution of juries 

541. -Intermarriage 

542. -Public accommodations and school privileges 

543. -Crimes and punishments 

544. Discrimination by reason of sex 

545. Creation or discharge of liabilities 

546. -Liability for injuries to property rights 

547. -Creation or displacement of liens 

548. -Liability for failure to pay debt or claim 

549. -Liability for penalty or forfeiture 

550. -Liability for costs and fees 

551. -Liability for personal injuries in general 

552. -Liability to employees; Workmen’s Compensation Acts 

553. -Liabilities of counties, cities, and townships 

554. -Liabilities of private corporations generally 

555. -Liabilities of railroads and other carriers 

556. -Liabilities of telegraph companies 

557. Civil remedies and procedure 

558. -Jurisdiction of courts 

559. -Remedies 

See also descriptive word index for Title ^^Constitutional Law” in Volume 16A 
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XI. EQUAL PEOTEOTION OF THE LAWS— Continued 
§ 560. -Limitations 

561. -Defenses 

562. -Procedure 

563. Crimes and criminal procedure 

564. - Punishment 

565. Sunday laws 

566. Other regulations 


xn. DUE PROCESS OF LAW 
A. In General 

§ 567. Definition 

568. Constitutional guaranty in general, 

569 (1). General nature and scope 

569 (2). -Rights protected 

569 (3). -Essential requisites and suflSciency 

569 (4).-In procedural aspect 

569 (5).-Exercise of legislative power 

570. Control over governmental agencies 

571. Police power as affected by guaranty 

572. Persons protected 

573. -Private corporations 


B. Deprivation of Life or Liberty Generally 


§ 574. 

575. 

576. 

577. 

578. 

579. 

580. 

581. 

582. 

583. 

584. 

585. 

586. 

587. 

588. 

589. 

590. 

591. 

592. 

593. 

594. 

595. 

596. 

597. 

598. 


In general 
Liberty to contract 
Control of public officers 
Military and martial law 
Contempt proceedings 
Criminal prosecutions 

-Creation or definition of offenses 

-Jurisdiction and venue 

-Former jeopardy 

- Preliminary complaint and warrant 

-Arrest and bail 

- Preliminary examination and commitment 

- Summary trial and conviction 

-Indictment or information 

-Arraignment and plea 

-Rules of evidence 

-Trial by jury 

-Course and conduct of trial 

-New trial 

-Judgment, sentence, and punishment 

-Appeal and error 

Persons subject to restraint 

-Alien immigrants 

-Delinquent or homeless children 

-Insane persons and drunkards 


See also descriptive word index for Title ‘‘Constitutional Law” in Volume 16A 
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xn. DUE PROCESS OP LAW— Continned 

C. Deprivation of Property Generally 

§ 599, Property and rights therein protected 

600. -Public office 

601. -Indian lands 

602. What constitutes deprivation in general 

603. Deprivation by individuals or corporations without legislative authority 

604. Creation, alteration, and regulation of municipalities 

605. Impairment of grant or franchise 

606. Health regulations 

607. Fish and game laws 

608. Property or funds held in trust 

609. Estates of absentees and persons presumed to be dead 

610. Validating and invalidating contracts 


D. Civil Remedies and Proceedings 

§ 611. Regulation in general 

612. Special or summary proceedings 

613. Provisional remedies 

614. Withdrawal or change of remedy 

615. Limitation or suspension of remedy 

616. Jurisdiction and judicial determination 

617. Venue 

618. Parties 

619. Process or notice 

620. Pleading 

621. Evidence 

622. Hearing 

623. Trial by jury 

624. Course and conduct of trial 

625. Judgments and executions 

626. Review 

627. Costs and fees 

628. Administrative proceedings 

629. -Necessity of allowing appeal to courts 


R Particular Applications of Constitutional Guaranty 

§ 630. Creation or enlargement of liability 

631. -Creation or displacement of liens 

632. -Liability for personal injuries in general 

633. -Liability for injuries to passengers 

634. -Liability for injuries to employees generally 

635. -Right of action of parent for injury to child 

636. -Liability for injuries to property rights in general 

637. -Liability for acts of mob 

638. -Liability of property owner for acts of another 

639. -Liability for acts or omissions of servant 

640. -Penalties and forfeitures 

641. -Liability of railroads 

642. -Other liabilities 

643. Discharge or restriction of liability 


See also descriptive word index for Title "Constitutional LaV in Volume 16A 
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XU. DUE PROCESS OF LAW—Contumed 

E. Particular Applications of Constitutional Guaranty —Continued 
§ 644. -Liability for acts done under military authority 

645. Confiscation or destruction of property 

646. Eminent domain 

647. Taking property for private use 

648. Taxation in general 

649. -Exemptions 

650. -Assessment and collection 

651. -Tax sales of land and proceedings thereon 

652. -Penalties and forfeitures 

653. -Disposition of taxes collected 

654. Taxes on transfers of corporate stock 

655. Inheritance taxes 

656. Internal revenue in general 

657. Income taxes 

658. Customs duties 

659. Licenses and license taxes 

660. Public improvements 

661. -Assessments and special taxes 

662. -Notice and opportunity to be heard 

663. -Manner of enforcing assessments in general 

664. -Personal judgment 

665. --— Bonds 

666. -Reassessment 

667. -Curing invalid assessments 

668. Regulation or prohibition of professions, trades, occupations, and business 

669. -Engaging in profession or occupation 

670. -Place of transacting business 

671. -Hours or days of business 

672. -Business clothed with public interest 

673. -Drugs and medicines 

674. -Food 

675. -Gaming 

676. -Insurance 

677. -Banking 

678. -Mineral oil, gas, and water 

679. -Nuisances 

680. -Sales of goods 

681. -Sales of corporate securities; blue sky laws 

682. -Sales of railroad or other transportation tickets 

683. -Trading stamps, coupons, etc. 

684. Regulation of employment of labor 

685. -Public work 

686. -Employment of aliens and nonresidents 

687. -Discharge of employees 

688. -Blacklisting 

689 (1). -Wages 

689 (2). -Unemplo)nnient compensation acts 


See also descriptive word index for Title ‘^Constitutional Law^^ in Volume 16A 
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Xn. DUE PEOOBSS OP LAW— Contintied 

E. Particular Applications of Constitutional Guaranty —Continued 
§ 690. Regulation of charges, rates, and prices 

691. -Carriers 

692. — Gas and electric companies 

693. - Stockyard companies 

694. -Telegraph and telephone companies 

695. -Turnpike companies 

696. -Water and irrigation companies 

697. Regulation of corporations 

698. -Railroads and other carriers 

699. -Other public service corporations 

700. Place of residence 

701. Performance of service without compensation 

702. Property kept, sold, or used in violation of law 

703. Building regulations 

704. Regulation of use of streets and other highways 

705. Regulations relating to animals 

706. -Fence and stock laws 

707. Miscellaneous applications 

XHL EIGHT TO JUSTICE AND REMEDIES POE DTJUEIES 
§ 708. Constitutional guaranties in general 

709. -Nature, scope, and extent 

710. -Repeal of statute giving remedy 

711. Violation and infringement of guaranties in general 

712. Conditions and restrictions on enforcement of rights and liabilities 

713. -Conditions precedent 

714. Guaranty of free justice 

715 . -Damages for frivolous appeal 

716. -Costs and fees 

717. -Taxes on demands or property in suit 

718. -Taxes on litigation 

719. Guarainty of prompt justice 

720. Review of judicial proceedings 


See also descriptive word index for Title ^Constitutional Law” in Volume 16A 
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L DEFINITIONS, NATXTEB, AND KINDS OP OONSTITXJTIONS 


§ 1. Definitions 

a. Constitution 

b. Constitutional law 

c Constitutional convention 

a. Constitation 

A constitution is the original law by which a system 
of government is created and set up, and to which the 
branches of government must look for all their power 
and authority. 

A ^‘constitution’* may be defined as the original 
law by which a system of government is created 
and set up, and to which the branches of govern¬ 
ment must look for all their power and au¬ 
thority.®*® It is otherwise defined as that funda¬ 
mental and organic law of a state which contains 
the principles on which government is founded, 
regulates the division of sovereign powers, and 
directs to what persons each of these powers is to 
be intrusted and the manner of its exercise.^ 

The term "constitution” is ordinarily employed 
to designate the organic law in contradistinction to 
the term "laws,” which is generally used to desig¬ 
nate statutes or legislative enactments.^ Accord¬ 
ingly, the term "law” under this distinction does 


not include a constitutional amendment* How¬ 
ever, the term "law” may, in accordance with the 
context in which it is used, comprehend or include 
the constitution or a constitutional provision^ or 
amendment.® A statute and a constitution, al¬ 
though of unequal dignity, are both "laws,” and 
rest on the will of the people.® 

b. Constitutional Law 

The term '‘constitutional law” Is most commonly 
employed to designate provisions of the character usually 
found In constitutions, or to designate that branch of 
Jurisprudence which treats of the nature, formation, 
amendment, operation, and interpretation of constitutions. 
It is also employed to designate a law which Is not vio¬ 
lative of the express or implied restrictions on legisla¬ 
tive action contained in a constitution. 

The term "constitutional law” is most commonly 
employed to designate provisions of the character 
usually found in constitutions, or to denote the law 
pertaining to the organization of government in 
contradistinction to administrative law which re¬ 
lates to "government in actionand it may be de¬ 
fined as that branch of jurisprudence which treats 
of constitutions, their nature, formation, and 
amendment, operation, and interpretation.*^ In the 
form which it has taken in the United States, con- 


0.5 Ga.—Wheeler v. Board of Trus¬ 
tees of Farsro Consol. School Dlst, 
37 S.m2d 322, 327, 200 Ga. 323. 

1. Mo.—State v. Roach, 130 S,W. 

689, 230 Mo. 408, 139 Am.S.R. 639. 
N.J.—Corpus Jturis Secundum quoted 
In Gulf Oil Corporation v. Board of 
Adjustment of City of Newark, 22 
A.2d 670, 571, 127 N.J.Law 327, af¬ 
firmed 26 A2d 246, 128 N.J.Law 876. 
12 C.J. p 675 notes 1, 2. 

Other definltloiui 

(1) In sreneral. 

Me.—In re Opinion of the Justices, 
107 A. 673, 118 Me. 544, 6 A.L.R. 
1412. 

Mass.—^In re Opinion of the Justices, 
9 N.B.2d 186, 297 Mass. 577—Ander¬ 
son V. Secretary of Commonwealth, 
151 N.E. 378, 379, 255 Mass. 366— 
Lorinsr v. Youngr, 132 N.B. 65, 66, 
239 Mass. 349. 

N.T.—^Browne v. City of New York, 
213 App.Div. 206, 211, affirmed 149 
N.B. 211, 241 N.Y. 96. 

Ohio.—Heald v. City of Cleveland, 19 
Ohio N.P.,N.S., 306, 311. 

Tex.—Texas Nat. Guard Armory 
Board v. McCraw, 126 S,W.2d 627, 
634, 132 Tex. 613. 

12 C.J. p 651 notes 88, 91, p 676 note 
2 [b]. 

(2) The “constitution" Is a frame¬ 
work erected by the sovereign people 
setting up a form of government 
whereby and through which they 


may act collectively in matters of 
common concern, wherein from their 
nature individual action would not be 
orderly or effective, that is, matters 
in which all have a common interest 
but not necessarily a common point of 
view, remedy, or solution. 

Utah.—State v. Johnson, 114 P.2d 
1034, 103.6, 100 Utah 316. 

Pundamental and organic laws 
The federal and state constitutions 
are fundamental and organic laws, 
the provisions of which courts 
should be careful to uphold. 

N.C.—State v. Godette, 125 S.R 24, 
188 N.C. 497. 

2. Cal.—Los Angeles Gas, etc., Co. 
V, Los Angeles County, 132 P. 282, 
21 Cal.App. 617. 

36 C.J. p 964 note 10. 

Statute or ordinanoe distinguished 
The essential difference between a 
constitution and a statute or ordi¬ 
nance is that a constitution generally 
states principles and establishes a 
foundation of law and government, 
whereas a statute or ordinance must 
provide details of subject of which it 
treats, and a constitution, unlike a 
law, is intended not merely to meet 
existing conditions, but to govern fu¬ 
ture contingencies. 

Ohio.—Kraus v. City of Cleveland, 
Com.Pl., 94 N.B.2d 814, affirmed 96 
N.B.2d 314, 89 Ohio App. 564, appeal 
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dismissed 97 N.B.2d 649, 155 Ohio 
St. 98. 

3. Ark.—Hildreth v. Taylor, 176 S. 
W. 40, 117 Ark. 465. 

36 C.J. p 964 note 11. 

4. Ohio.—Thrailkill v. Smith, 138 N. 
B. 632, 106 Ohio St. 1—Hoffrichter 
V. State, 130 N.B. 167, 102 Ohio St. 
65. 

Tex.—^In re Bendy, Clv.App., 176 S.W. 
2d 297, affirmed Dendy v. Wilson, 
179 S.W.2d 269, 142 Tex. 460, 151 
A.L.R. 1217. 

36 C.J. p 964 note 14. 

5. Wash.—State v. Howell, 181 P. 
920, 107 Wash. 167. 

8. Miss.—State v. Brantley, 74 So. 
662, 112 Miss. 812, 113 Miss. 786, 
Ann.Cas.l917E 723. 

Constitutions announce principles^ 
while statutes apply them. 

Tex.—Sproules v. State, 262 S.W. 767, 
97 Tex.Cr. 661—^Doggett v. State, 
261 S.W. 1117, 97 Tex.Cr. 434. 
Higher form 

A constitution is but a higher form 
of statutory law. 

N.Y.—^Broderick v. Weinsier, 293 N. 
Y.S. 889, 161 Misc. 820, reversed on 
other grounds 1 N.Y.S.2d 813, 253 
App.Div. 213, affirmed 16 N.B.2d 
387, 278 N.Y. 419. 

7. See 12 aJ. P 676 note 11, p 677 
note 12. 
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§§ 1-3 CONSTITUTIONAL LAW 

stitutional law is an American gfraft on English 
jurisprudence.^ 

The term “constitutionar* denotes, as is stated in 
12 Corpus Juris page 676 note 7, that which is con¬ 
sonant to, and agrees with, the constitution. A 
‘‘constitutional law,” therefore, is one that does not 
contravene the express or implied restrictions on 
legislative action contained in the constitution. 
The phrase “unconstitutional law,” although a con¬ 
tradiction in terms, is used to designate the rule of 
action that is sought to be established in opposition 
to the provisions or principles of the fundamental 
law and which is, therefore, in excess of the au¬ 
thority of the body or official promulgating it and 
consequently void.® 

c. Constitutional Convention 

The term ‘‘constitutional convention” refers to an 
assembly of delegates or representatives selected by the 
people for the purpose of forming or revising a constitu¬ 
tion. 

A “constitutional convention” is an assembly of 
delegates or representatives selected by the people 
for the purpose of forming or revising a consti- 
tution.io It is created by the direct action of the 
people and in the discharge of its powers, duties, 
and obligations it performs one of the highest and 
most important acts of popular sovereignty,being 
the fountain of all political power, from which 
flows that which is embodied in the organic law, 
competent to prescribe the laws and appoint the 
officers under the constitution, by means whereof 
the government can be put into immediate opera- 

tion.^2 

§ 2. Kinds of Constitutions 

Constitutions have been classed, with respect to form, 
as written or unwritten and, with respect to origin and 
history, as enacted or conventional and evolved or cum¬ 
ulative. Enacted constitutions may be democratic or 
monarchical. 


Constitutions have been most commonly classified 
with respect to their form, and they are said to be 
either written or unwritten, as discussed in 12 
Corpus Juris pages 677-699. Constitutions have 
also been classified with respect to their origin and 
history as cumulative or evolved, or conventional 
or enacted; and this classification substantially coin¬ 
cides with that into written and unwritten, since 
all conventional or enacted constitutions are neces¬ 
sarily written, at least as regards their formal pro¬ 
visions, and all others are for the most part un¬ 
written. 

An unwritten or evolved constitution may be de¬ 
fined as one which, both in form and substance, is 
entirely the product of political evolution, not in¬ 
augurated at any specific time, and changing by 
accretions rather than by any systematic method. 
It may include scattered written provisions, but is 
unwritten in the sense of having no compact writ¬ 
ten form.^® 

Written or enacted constitutions are those which 
have been given definite.written form at a particu¬ 
lar time, usually by a specially constituted author¬ 
ity, called a “constitutional convention.”^^ Writ¬ 
ten or enacted constitutions have been still further 
subdivided into monarchical and democratic. The 
former derive their authority primarily from some 
power outside tlie popular will. Those of the sec¬ 
ond class proceed from the people, although there 
may be other parties to them.^® 

§ 3. Nature and Authority in General 

A constitution is the fundamental or basic law to 
which all others must conform, and the function thereof 
is to establish the framework and general principles of 
government. 

It was formerly conceived that the chief func¬ 
tion of a constitution, viewed from the standpoint 
of substance and contents, was to prescribe the 
frame or form of government,but the scope of 


a Conn.—state v. Main, 37 A. 80, 
69 Conn. 123, 61 Am.S.H. 30, 36 L.. 
K.A. 623. 

9. See 12 C.J. p 676 notes 9, 10— 
65 C.J. p 1201 notes 43, 46-43. 

10. R.L—In re Opinion to the Gov¬ 
ernor, 178 A. 433, 452, 65 R.I. 66. 

11. Okl.—^Frantz v. Autry, 91 P. 193, 
18 Okl. 561, 589. 

12. XJ.S,—^Benner v. Porter, Pla., 9 
How. 285, 13 L.Ed. 119. 

Okl.—^Pranta v. Autry, 91 P. 193, 18 
OkL 661. 

12 C.J. p 652 note 4. 
la History 

The three most conspicuous his¬ 
torical instances of unwritten consti¬ 
tutions are those of Athens, Home, 
and Enirland. The latter is almost 


the sole example of a progressive 
modem state retaining such a con¬ 
stitution. 

12 C.J. p 677 notes 20-22, p 678 note 
23. 

14. Ind.—^In re Denny, 59 N.E. 359, 
166 Ind. 104, 61 D-R-A. 722. 

Tenn,—^Lynn v. Polk, 8 Lea 121. 

12 C.jr. p 678 notes 24-33. 
xmited States constitiition. 

As stated in 12 C.J. p 679 notes 38, 
39, wherein the history of its adop¬ 
tion and amendment is summarized, 
the constitution of the United States 
is the most famous of all written 
constitutions. 

15. Wis,—Matter of Booth, 3 Wis. 

13. 

See 13 C.J. p 678 notes 36-37. 
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16. Va.—^Hamper v. Hawkins, 1 Va. 

Cas. 20. 

12 C.J. p 675 note 3. 

‘*What is a Constitution? The Con¬ 
stitution of an American State is the 
supreme, organized, and written will 
of the people acting in Convention, 
and assigning to the different de¬ 
partments of the government their 
respective powers. It may limit and 
control the action of these depart¬ 
ments, or it may confer upon them 
any extent of power not incompatible 
with the federal compact. By an 
inspection and examination of all the 
constitutions of our own country, 
they will he found to be nothing 
more than so many restrictions and 
limitations upon the departments of 
the government and people.*’ 
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modem constitutions is much broader than this, and 
includes not only the frame of government and a 
bill of rights, but also numerous administrative 
provisions.^"^ Viewed from the standpoint of legal 
character, a ''constitution* ’ in the American sense 
of the term is the fundamental or basic law to 
which all others must conform.^* So the function 
of a constitution is to establish the framework and 
general principles of government,18.6 and an ob¬ 
jective standard of conduct by which all depart¬ 
ments of the government shall be bound.i®-!^ 

As otherwise expressed, a constitution serves to 
protect the people against arbitrary power ;i 8 the 
purpose is not to legislate in detail but to set lim- 

Ark.—State ex rel. Attorney General 
V. Irby. 81 S.W.2d 419, 421, 190 Ark. 

786—Taylor v. Governor, 1 Ark. 21, 

27. 

17. Okl.—^Prantz v. Autry, 91 P. 193, 

18 Okl. 561. 

12 C.J. p 676 note 4. 

18. Del.—State ex rel. Morford v. 

Emerson, 8 A.2d 164, 1 Terry 233. 

Miss.—McGowan v. State, 186 So. 826, 

184 Miss. 96. 

Tenn.—Maxey v. Powers, 101 S.W. 

181, 117 Tenn. 881—State v. Mc¬ 
Cann, 4 Lea 1. 

Wyo.—^Rasmussen v. Baker, 50 P. 

819, 7 Wyo. 117, 8 L.R.A. 773. 

12 C.J. p 676 note 6. 

Distinction between constitutions 
and laws see supra 9 1a. 

183 Mo.—^Posrue v. Swink, 261 S.W. 

2d 40. 

Guarantee of xiglits 

The federal and state constitutions 
are more than frameworks of govern¬ 
ments; they establish and gruarantee 
rights which they place beyond pow¬ 
er of temporary majority, parliamen¬ 
tary or otherwise, to abridge. 

Or.—^In re Public Utilities Com’r of 
Or., 268 P.2d 606, 201 Or. 1. 

18.10 Mass.—In re Opinion of the 
Justices, 86 N.E.2d 761, 824 Mass. 

746. 

19. Del,—State ex reL Green v. Col- 
lison, 197 A. 836, 9 W.W.Harr. 245, 
reversed on other grounds Collison 
V. State, 2 A.2d 97, 9 W.W.Harr. 

460. 

Ohio.^State ex reL Bruestle v. Bich, 

110 K.B.2d 778, 169 Ohio St 13. 

Ibigiits and remedies 
The basic purposes of written con¬ 
stitution are to secure to people 
certain unchangeable rights and rem¬ 
edies and to curtail unrestricted gov¬ 
ernmental activity within defined 
fields. 

Del.—^DuPont v. DuPont, 86 A.8d 724, 

32 Del.Ch. 413. 

Purpose of constttntional govern, 
ment is to secure individual rights 
subject to valid regulations enacted 
in the interest of the public good. 


its on the otherwise plenary power of the legisla- 
ture’;80 and inherent rights appertaining to any 
branch of government may be altered by the consti- 
tution.20.6 A constitution is not primarily designed 
to protect majorities who are usually able to pro¬ 
tect themselves, but to preserve and protect the 
rights of individuals and minorities against the 
arbitrary actions of those in authority.^! It is in¬ 
tended to preserve practical and substantial rights, 
not to maintain theories.2l-6 The failure to exer¬ 
cise a power expressly granted by the constitution 
does not destroy ^at power.2i-io 

Emergencies do not authorize the suspension of 
the constitution and its guaranties, 82 and rules of 

legrlslative action, and thus gives a 
permanence and stability to popular 
government which otherwise would 
be lacking.*' 

U.S.-^MuUer v. Oregon, Or., 28 S.Ct. 
324, 208 U.S. 412, 420, 62 D.Bd. 661, 
13 Ann.Cas. 957. 

Applioatioai to aU persons 
Guarantees provided by federal and 
state constitutions apply equally to 
all and cannot be denied to any one 
person without weakening the rights 
of all. 

Ariz.—Qusick v. Boies, 234 P.2d 430, 
72 Ariz. 309. 

Prevention of experimentation 
The purpose of the federal Con¬ 
stitution is to prevent experimenta¬ 
tion with the fundamental rights of 
the individual. 

U.S.—^Truax v. Corrigan, Ariz., 42 S. 
Ct. 124, 257 U.S. 312, 66 D.Bd. 254, 
27 A.L 4 R. 376. 

Social undesirability 
Constitutional guarantees must be 
applied despite social undesirability 
of conduct under attack. 

Del.—Jannuzzio v. Hackett, 82 A.2d 
730, 32 DehCh. 163. 

213 U.S.—^Paitoute Iron & Steel Co. 
v. City of Asbury Park, N.J., 62 S. 
Ct 1129, 316 U.S. 502, H L.Ed. 1629 
—^Davis V, Mills, Conn., 24 S.Ct 
692, 194 U.S. 451, 48 KEd. 1067. 
S.C.—State ex rel. Edwards v. Query, 
37 S.E.2d 241, 207 S.C. 500. 

21.10 Md.—Johnson v. Duke, 24 A. 
2d 304, 180 Md. 434. 

22 . U.S.—^Ex parte Milligan, Ind., 4 
Wall. 2, 18 Ii.Bd. 281. 

Ala.—City of Mobile v. Bouse, 173 
So. 266, 233 Ala. 622—City of Mo¬ 
bile V. Gibson, 173 So. 266, 233 Ala. 
622—^Houston County v. Martin, 169 
So. 13, 282 Ala. 511. 

Bight to amend constitution does 
not necessarily include right of 
majority of people to suspend consti¬ 
tution or any part thereof temporari¬ 
ly to meet real or fancied emergency. 
Ala.—Houston County v. Martin, su¬ 
pra. 


Pla—Whitaker v. Parsons, 86 So. 247, 
80 Fla. 352. 

20 . Mich.—Toy ex reL Elliott v. 
Voelker, 262 N.W. 881, 273 Mich. 
205. 

The primary purpose of a constitu¬ 
tion is to place limitations upon the 
legislative authority as well as upon 
the powers of its co-ordinate branches 
of government. 

Cal.-—Allen v. State Board of Equal¬ 
ization, 110 P.2d 73, 43 Cal.App.2d 
90. 

Xdmlts of governmental activity 
The omce and purpose of the con¬ 
stitution is to shape and fix the lim¬ 
its of governmental activity, and it 
therefore proclaims safeguards, and 
preserves in basic form the pre-exist¬ 
ing laws, rights, mores, habits, and 
modes of thought and life of the peo¬ 
ple as developed under the common 
law and as existing at time of its 
adoption to the extent stated there¬ 
in. 

Va—Dean v. Paolicelli, 72 S.E.2d 606, 
194 Va 219. 

20.5 Del—State ex rel. Morford v. 
Emerson, 8 A.2d 154, 1 Terry 233. 
The Executive has no inherent right 
to make appointments, which the con¬ 
stitution may not alter or remove en¬ 
tirely. 

Del.—State ex rel. Morford v. Emei^ 
son, supra 

rourth department of government 
The people are authorized to create 
by the constitution a fourth depart¬ 
ment of government supreme in its 
field eis the executive, legislative and 
judicial are in theira 
Mich.—Civil Service Commission of 
Michigan v. Auditor General, 5 N. 
W.2d 636, 302 Mich. 673. 

21 . Ala—Houston County v. Martin, 
169 So. 18, 232 Ala 611. 

Pla—^Peavy-Wilson Lumber Co. v. 
Brevard County, 31 So.2d 483, 159 
Fla 311, 172 A.L.B. 168. 

*Tt is the peculiar value of a writ¬ 
ten constitution that it places in 
unchanging form limitations upon 
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expediency must not be placed above the consti¬ 
tution.^^ However, the rights guaranteed by a con¬ 
stitution are not so absolute that they may be exer¬ 
cised under all circumstances, and without any 
qualification, but, like other rights, must always be 
exercised with reasonable regard for the conflicting 
rights of others.^^ Constitutional guaranties are 
not immune from regulation or limitation in the 
interest of the common good.^^*® 

Statutory law, as discussed infra §§ 70, 71, in or¬ 
der to be valid, must conform to the constitution, 
both federal and state, and likewise any principle of 
common law in conflict therewith is void.25 Any¬ 
thing that is unconstitutional is void.25-5 

The people themselves are bound by a constitu¬ 
tion and, being so bound, are powerless, what- 
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ever their numbers, to change or thwart its man¬ 
dates, except through the peaceful means of a con¬ 
stitutional convention, see infra § 8, or of amend¬ 
ment according to the mode therein prescribed, as 
discussed infra § 7, or through the exertion of 
the original right of revolution.27 

In a constitutional form of government, all 
three cardinal departments of the government, 
namely, the legislative, the executive, and the 
judicial, depend for their powers on the organic 
law of the state as the common source of au- 
thority.^^ 

Federal Constitution. The federal Constitution 
with its amendments is the supreme law of the 
land,*® which judges, legislators, and executives, 


Idaho.—state v. Arregrul, 254 P, 
788. 44 Idaho 43. 62 A.L.R. 463. 
Bexieftoent aims, however grreat or 
well directed, can never serve in 
lieu of constitutional power. 

U.S.—Carter v. Carter Goal Co., D.C., 
56 act. 865, 298 U.S. 238, 80 Ii.Bd. 
1160. 

N.Y.--Fink v. Cole, 97 N.E.2d 873, 302 
N.Y. 216. 

Blsflits and procedures 

Constitutions are not adopted to 
control the rights and procedures of 
the moment but to establish broad 
principles of justice and fair play 
for all time. 

Or.—State v, Kuhnhausen, 272 P.2d 
226, 201 Or. 478. 

Change of conditions 

Constitutions were adopted to pro¬ 
tect the people against their own rash 
actions, and their plain mandates 
should not be disregarded because 
conditions change nor because new 
concepts of economic problems may 
give rise to a desire to overcome 
the barriers erected. 

Va—^Town of Galax v. Appalachian 
Electric Power Co., 12 S,B.2d 778, 
177 Va 29. 

24. U.S.—U. S. V. Railway Em¬ 
ployees* Department of American 
Federation of Labor, D.C.I11., 283 
F. 479. 

Protection of rights of public 

When exercise of constitutional 
guaranty is limited to such a small 
sector of population that the rights 
of public will be protected by unre¬ 
stricted competition, the Legislature 
wUl not generally attempt to regu¬ 
late, but when large numbers become 
involved, many of whom are unequal 
in the race, and their economic secur¬ 
ity becomes imperiled through exer¬ 
cise of what may appear to be con¬ 
stitutional right of another, then the 
Legislature will generally regulate. 
Fla.—Robinson v. Florida Dry Clean¬ 
ing 8b Laundry Board, 194 So. 269. 


141 Fla. 899—^Miami Laundry Co. v. 
Florida Dry Cleaning & Laundry 
Board, 183 So. 769, 134 Fla. 1, 119 

A. L.R. 966—State ex rel. Reynolds 

V. City of St. Petersburg, 183 So. 
304, 133 Fla. 766, 118 A.L.R. 667. 

24.5 Fla.—^Robinson v. Florida Dry 
Cleaning & Laundry Board, 194 So. 
269. 141 Fla 899—^Mlami Laundry 
Co. V. Florida Dry Cleaning & 
Laundry Board, 183 So. 759, 134 
Fla 1, 119 A.L.R. 956—State ex rel. 
Reynolds v. City of St. Petersburg, 
183 So. 304, 133 Fla 766, 118 A.L.R. 
667. 

25. Arlz.—City of Phoenix v. Wright, 
80 P.2d 390, 62 Ariz. 227. 

Tex.—^Dickson v. Strickland, 265 S.W. 

1012, 114 Tex. 176. 

Buies iu conflict with constitution 
All rules of evidence, procedure, 
and expediency, in conflict with the 
mandates and prohibitions of the 
constitution, must yield. 

Ala—^Banks v. State, 93 So. 293, 207 
Ala 179, 18 AlaApp. 376, 24 A-UR. 
1359, certiorari denied Ex parte 
Banks, 93 So. 472, 207 Ala 603, oer- 
tlorari denied 43 S.Ct. 96, 260 U.S. 
736, 67 L.Ed. 488. 

Product of violation a nullity 

The penalty for the violation of a 
constitution is that the product of 
the offense is a nullity. 

Ala—^Johnson v. Craft. 87 So. 376, 
205 Ala 386. 

25.5 IT.Y.—Tishman v. Sprague, 46 
N.Y.S.2d 170, appeal dismissed 64 N. 

B. 2d 377, 292 N.Y. 236; affirmed 
Petition of Tishman, 47 N.Y.S.2d 
842, 267 App.Div. 971, 988, affirmed 
65 N.E.2d 858, 293 N.Y. 42. 

26. Ala—^Johnson v. Craft. 87 So. 

375, 205 Ala 386. 

Idaho.—State v. Village of Garden 
City, 266 P.2d 328, 74 Idaho 613. 

27. Ala—Johnson v. Craft, 87 So. 

376, 205 Ala 886. 


28. Del.—Wilmington Trust Co. v. 
Baldwin, 196 A. 287, S W.W.Harr. 
595. 

“Xt is to . . • the departments 
of government, what a law is to in* 
dividuals—-nay, it is not only a rule 
of action to the branches of govern¬ 
ment, but it is that from which their 
existence flowa und by which the 
powers, (or portions of the right to 
govern,) which may have been com¬ 
mitted to them, are prescribed—It 
is their commission—nay. it is their 
creator.** 

Va—^Kamper v. Hawkins, 1 VaC^. 
20, 24. 

29. U.S.—Smith v. O'Grady, Neb., 61 
S.Ct. 572, 312 U.S. 329, 85 LEd. 
869. 

Larabee Flour Mills Oo. v. Nee. 
D.C.MO., 12 F.Supp. 395. remanded 
on other grounds, C.C.A., 81 F.2<1 
623—U. S. V. Gibson, D.C.N.C., 5 F. 
Supp. 153, affirmed U. S. v. Cham¬ 
bers, 64 S.Ct. 434, 291 U.S. 217. 78. 
KEd. 763, 89 A.L.R. 1610. 

U. S, V. Chicago, etc., R. Co. v. 
Swangcr, C.C,Mo., 157 F. 783, affirm¬ 
ed 30 S.Ct. 633, 639, 218 U.S. 135, 
159, 54 L.Ed. 970, 978. 

Ala—In re Opinion of the Justices,. 

148 So. 107, 226 Ala 565. 

D.C.—Z. & F, Assets Realization Corp., 

V. Hull, 114 F.2d 464, 72 App.D.C.. 
234, affirmed 61 S.Ct. 351, 311 U.S. 
470, 85 LEd. 288, 

Fla—Gray v. Moss, 166 So. 262, 115. 
Fla 701. 

Ga—^Breedlove v. Suttles, 188 S.E. 
140, 183 Ga 189, affirmed 58 S.Ct. 
205. 302 U.S. 277. 82 LEd. 252. 
Ill,—People V. Loftus, 81 N.E.2d 495. 
400 III. 432. 

Ind.—Lutz V. Arnold. 193 N.E. 840, 
208 Ind. 480, rehearing overruled 
196 N.B. 702, 208 Ind, 480. 

Iowa—Iowa Motor Vehicle Ass'n v.. 
Board of Railroad Com*rs, 221 N. 

W. 364, 207 Iowa 461. affirmed 50 
s et 151, 280 U.a 529, 74 LEd.. 
695. 
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State and federal, are bound by oath to enforce.^® 
The ^"supreme law of the land,” as declared by 
article 6, § 2 of the Constitution, referred to as 
the supremacy clause, includes the Constitution, and 
laws of the United States made in pursuance there- 
of,30.6 and treaties made under authority of the 
United States, as discussed in Treaties § 2. With¬ 
in their proper sphere of operation the provisions 
of the federal Constitution are to be regarded as 
the dominant authority in the interpretation and 
enforcement of provisions of a state constitution 
which may be affiected by federal organic provi- 


coNsrmmoNAL law § 3 

sions; otherwise the federal Constitution when it 
is applicable would not be the supreme law.^^* 

The federal Constitution is a compact established 
by the people of the United States and not by the 
states in their sovereign capacity.S2 it is, as is dis¬ 
cussed infra § 68, a grant of power and should not 
be considered as a detailed statute, but rather a 
working set of practical principles.33 

State constitutions. The constitution of a state, 
like that of the nation, is the supreme law within 
the realm and sphere of its authorityand, as is 


Ky.—-Louisville & N. R. Co. v. Falls 
City Ice & Beverage Co., 61 S.W.2d 
639, 249 Ky. 807, 91 A.L.R. 509— 
Prewitt V. Wilson, 46 S.W.2d 90, 
242 Ky. 231. 

La.—Vamado v. State, 186 So. 771, 
18 La.App. 624. 

Me.—State v. Cohan, 177 A. 408. 188 
Me. 293. 

Md.—^Albright v. Pennsylvania R, Co., 
37 A.2d 870, 183 Md. 421, certiorari 
denied 65 S.Ct. 72. 823 U.S. 736, 89 
L.Bd. 689. 

N.T.—People v. Wade, 214 N.Y.S. 
187, 126 Mlsc, 674, opinion supple¬ 
mented 214 N.Y.S. 781, 126 Misc. 
762, reversed on other grrounds 217 
N.Y.S. 486, 127 Misc. 693. 

Va.—^Dickerson v. Commonwealth, 24 
S.B.2d 550. 181 Va. 313, affirmed 
64 S.Ct. 464, 321 U.S. 181, 88 L.Bd. 
605. 

Supremacy of federal Constitution 
and laws as agrainst state constitu¬ 
tion and laws see States § 7 b (2). 
‘‘Thougrh national government is 
one of limited powers, those actually 
granted constitute the parajnount au¬ 
thority of the land.” 

U.S.—^Taub V. Bowles, Bm.App., 149 
F.2d 817, 822, certiorari denied 66 
S.Ct. 39, 326 U.S. 732, 90 L,Ed. 435. 
”The Constitution of the United 
States is a law for rulers and peo¬ 
ple, eaually in war and in peace, and 
covers with the shield of its protec¬ 
tion all classes of men, at all times, 
and under all circumstances.” 

U.S.—Ex parte Milligan, Ind., 4 Wall. 
2, 120, 18 L.Ed. 281. 

U. S. V. Eason Oil Co., D.C.Okl., 8 
F.Supp. 366, 376, appeal dismissed, 
C.aA., 79 F.2d 1013. 

Cal.—Ex parte Mares, 171 P.2d 762, 
767, 76 Cal.App.2d 798. 

30 . U.S.—Ex parte White, D.CHa- 
waii, 66 F.Supp. 982. 

N.Y.—People v. Wade, 214 N.Y.S. 
187, 126 Miso. 674, opinion sup¬ 
plemented 214 N.Y.S. 781, 126 Misc. 
762, reversed on other grounds 217 
N.Y.S. 486, 127 Misc. 693. 

State oouxts 

The obligation to guard and enforce 
every right secured by the federal 
Constitution rests on the state courts 
e<iually with the federal courts. 


U.S.—Smith V. O'Grady, Neb., 61 S.Ct. 

572, 312 U.S. 329, 86 L.Ed. 859. 
Ind.—Dixon v. State, 67 N.E.2d 138, 
224 Ind. 327. 

Power of Judges 

<1) ”Judges are sworn to decide 
cases in accordance with its (the 
Constitution's) provisions and to test 
challenged statutes by Its terms. It 
is not for them to question the wis¬ 
dom or the adequacy of the Constitu¬ 
tion.” 

U.S.—^Larabee Flour Mills Co. v. Nee, 
D.C.Mo., 12 F.Supp. 396, 402, re¬ 
manded on other grounds, C.C.A, 
81 F.2d 623. 

(2) A state trial Judge is bound 
by the mandate of the federal con¬ 
stitution to apply that instrument 
upon all proper occasions and to hold 
it to be the supreme law of the land. 
Colo.—Porter v. Black, 176 P.2d 807, 
116 Colo. 627. 

30.5 U.S.—Testa v. Katt, R.I., 67 S. 
Ct. 810, 330 U.S. 386, 91 L.Ed. 967, 
172 A.L.R. 226. 

Cal.—People v. Sischo, 144 P.2d 785, 
23 Cal.2d 478, 160 A.L.R. 1431. 

Kan.—^Ritchie v. Johnson, 144 P.2d 
925, 168 Kan. 103. 

N.Y.—Wuebker v. James, 58 N.Y.S.2d 
671. 

W.Va.—Harbert v. Harrison County 
Court, 39 S.E.2d 177, 129 W.Va. 54. 
Vhe purpose of the supremacy 
clause of the federal constitution pro¬ 
viding that the constitution, and the 
laws of the United States made in 
pursuance thereof, shall be the su¬ 
preme law is to avoid the Introduc¬ 
tion of disparities, confusions and 
conflicts which would follow if the 
general authority of the government 
were subject to local control. 

U.S. — ^U. S. V. Allegheny County, Pa., 
64 S.Ct. 908, 822 U.a 174, 88 L.Ed. 
1209. 

Supremacy clause held not violated 
U.S.—Riggs V. Del Drago, N.Y., 63 S. 
Ct 109, 317 U.S. 96, 87 UBd. 106, 
142 A.L.R. 1131. 

N.Y.—^In re Braier's Estate, 112 N.E. 

2d 774, 806 N.Y. 771. 

Ijaws of Uttited States distinguished 
It has been held that the Consti¬ 
tution is the "supreme law of the 
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I land,” whereas the "laws of the Unit¬ 
ed States” are the acts of congress. 
U.S.—U. S. V. Cooper Corp., D.C.N.Y., 
31 F.Supp. 848, affirmed, C.C.A., 114 
F.2d 413, affirmed 61 S.Ct 742, 312 

U. S. 600, 85 L.Ed. 1071. 

3L Fla.—Gray v. Winthrop, 156 So. 
270, 115 Fla. 721, 94 A.L.R. 804. 

32. Me.—In re Opinion of the Jus¬ 
tices, 107 A. 673, 118 Me. 544, 5 A. 
L.R. 1412. 

33. Cal.—^Ex parte Lass well, 36 P. 
2d 678, 1 Cal.App.2d 183. 

34. Ala.—State Docks Commission 

V. State ex rel. Cummings, 160 So. 
345, 227 Ala. 414—Banks v. State, 
93 So. 293, 207 Ala. 179, 18 Ala 
App. 376, 24 A.L.R. 1359, certiorari 
denied Ex parte Banks, 93 So. 472, 

207 Ala 603, certiorari denied 43 
S.Ct 96, 260 U.S. 736, 67 L.Ed. 488 
—^Johnson v. Craft, 87 So. 376, 206 
Ala 386. 

Ariz.—Miller v. Heller, 206 P.2d 669, 
68 Ariz. 352. 

CJal.—Dye v. Council of Chty of CJomp- 
ton, 182 P.2d 623, 80 Cal.App.2d 486. 
Fla—Coleman v. State ex ret Race, 
159 So. 504, 118 Fla 201. 

Ga—CJox V. Peters, 67 S.B.2d 679, 

208 Ga 498, appeal dismissed 72 S. 
Ct. 659, 342 U.S. 936, 96 L.Ed. 607, 
rehearing denied 72 S.Ct. 675, 343 
U.S. 921, 96 L.Ed. 1384. 

Ill.—People V. Hotz, 168 N.E. 743, 
827 IlL 433. 

Kan.—State ex rel. Donaldson v. 

Hines, 182 P.2d 865, 163 Kan. 300. 
Ky.—Jefferson County ex rel. Grau- 
man v. Jefferson County Fiscal 
Court, 117 S.W.2d 918, 273 Ky. 674. 
Me.—^LaFleur ex rel. Anderson v. 

Frost, 80 A.2d 407, 146 Me. 270. 
Neb.—State ex rel. (Caldwell v. Peter¬ 
son, 46 N.W.2d 122, 153 Neb. 402. 
N.J.—^McCJutcheon v. State Bldg. Au¬ 
thority, 97 A.2d 663, 13 N.J. 46. 

Byrnes v. Boulevard Com'rs of 
Hudson County, 197 A. 667, 16 N. 
XMisc. 141, afflrmed 3 A.2d 456, 121 
N.XLaw 497. 

N.M.—State ex reL Sedlllo v. Ander¬ 
son, 210 P.2d 626, 53 N.M. 441. 
N.C.—Advisory Opinion In re House 
Bill No. 66, 43 S.E.2d 73, 227 N.C 
708—State v. Emery, 31 S.E.2d 868, 
224 N.C. 681, 157 A,L.R. 44L 
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shown infra § 70, is a limitation on the power of 
the legislature, binding on the several departments 
of state government, and the people themselves, 
subject only to the restraints resulting from the 
federal Constitution.^^ By the adoption of consti¬ 
tutional amendments the people may establish law 
which the legislature is inhibited to enact by other 
provisions of the constitution, and by such proce¬ 
dure not only may valid law be established without 
legislative act, but the legislature may be abolished 
and some other lawmaking power set up in its 
place, since the legislature is the creature of the 


constitution and can never be superior in powers 
to the will of the people as written by them in 
the constitution.37 Accordingly, when the constitu¬ 
tion makes definite provision covering a particular 
subject, that provision is exclusive and final, and 
must be accepted unequivocally.^® Hence, consti¬ 
tutional provisions may not be abrogated by the 
legislature or in any way other than by changing 
the constitution itself,®® and a right granted by the 
constitution, when unconditional, cannot be defeated, 
even in part, by statute.^® 


N.D.—^Efirbert v. City of Dunselth, 24 
N.W.2d 907, 74 N.D. 1, 168 A.L.R. 
621. 

Ohio.—City of Middletown v. City 
Commission of Middletown, 8 Ohio 
Supp. 150, affirmed 37 N.E.2d 609, 
138 Ohio St. 596. 

Pa.—^Miller v. City of Beaver Palls, 82 
A.2d 84, 868 Pa. 189. 

Tex—^Dlc^son v. Strickland, 265 S. 

W. 1012, 114 Tex 176. 

W.Va.—^Harbert v. Harrison County 
Court, 89 S.B.2d 177, 129 W.Va. 54 
—Corpus Juris Secundum, cited in 
Isaacs V. Board of Ballot Com*rs, 
12 S.B.2d 610, 512, 122 W.Va. 702. 
Wis.—Heimerl v. Ozaukee County, 40 
N,W.2d 664, 266 Wis. 151. 

**lt [the constitution] constitutes 
an absolute rule of action and deci¬ 
sion for departments and officers of 
the government as to all matters 
governed by it. It controls as it is 
written until changed by the author¬ 
ity by which It was established.’^ 
Mass.—^Anderson v. Secretary of Com¬ 
monwealth, 151 N.B. 378, 879, 265 
Mass. 366. 

Will of people 

(1) A state constitution consists of 
a number of fundamental laws pass¬ 
ed by, and alterable and repealable 
alone by, the people; it is superior 
to the will of the legislature, the va¬ 
lidity of whose acts is determined by 
its provisions. 

Va.—Commonwealth v. National Fire 
Ins. Co. of Hartford, 172 S.E. 448, 
161 Va. 737. 

12 C.jr. p 679 note 40. 

(2) A state constitution is the su¬ 
preme written will of the people of 
the state who have adopted it as a 
framework or basis of their govern¬ 
ment subject only to the limitations 
■to be found in the federal constitu¬ 
tion. 

Ala.—State v. Skeggs, 46 So. 268, 154 
Ala. 249. 


Ark.—Taylor v. Governor. 1 Ark. 21. 
Neb.—^Ramsey v. Gage County, 48 N. 

W.2d 693, 153 Neb. 24. 

Tex—Solon v. State, 114 S.W. 349, 54 
TexCr. 261. 

W.Va.—^Peerce v. Kitzmiller, 19 W. 
Va. 664. 

Chistom 

Plain provisions of the state con¬ 
stitution are paramount notwith¬ 
standing a custom which violates 
such provisions. 

Mich.—^Dearborn Tp. v, Dail, 55 N.W. 
2d 201, 384 Mich. 673. 

TTnooiLStltutioiLality 

A provision of the state constitu¬ 
tion cannot be held unconstitutional 
unless in conflict with the federal su¬ 
preme law. 

Or.—State ex rel. Stadter v. Patter¬ 
son, 261 P.2d 123, 197 Or. 1. 

No extraterritorial effect 
Del.—State ex rel. Walker v. Harring¬ 
ton, 30 A2d 688, 3 Terry 246. 

35. Ala.—State Docks Commission 
V. State ex rel. Cummings, 150 So. 
345, 227 Ala. 414. 

Ill.—People V. Hotz, 168 N.E. 743, 
327 HI. 488. 

Mass.—Sears v. Treasurer and Re¬ 
ceiver General, 98 N.E.2d 621, 327 
Mass. 310. 

Wash.—State ex rel. Troy v. Telle, 
176 P.2d 469, 27 Wash.2d 99, 170 A 
L..R. 1425. 

W.Va.—^Harbert v. Harrison County 
Court, 39 S.B.2d 177, 129 W.Va. 54. 

Higher authority 

The state constitution is a higher 
authority than any act or law of any 
officer or body assuming to act under 
it, since such an officer or body must 
exercise a delegated authority sub¬ 
servient to the basic law by which 
the delegation was made, and in case 
of conflict the constitution must gov¬ 


ern and the act or law in conflict with 
it must be held to have no validity. 
Md.—Johnson v. Duke, 24 A2d 304, 
180 Md. 434. 

36. Ala.—State Docks Commission 
V. State ex rel. Cummings, 150 So. 
345, 227 Ala. 414—Johnson v. Craft, 
87 So. 375, 205 Ala. 3S6. 

Fla.—Gray v. Moss, 156 So. 262, 115 
Fla. 701. 

Me.—^LaPleur ex rel. Anderson v. 

Frost, 80 A.2d 407, 146 Me. 270. 
Mass.—General Outdoor Advertising 
Co. V. Department of Public Works, 
193 N.B. 799, 289 Mass. 149, ap¬ 
peal dismissed General Outdoor 
Advertising Co. v. Callahan, 56 S. 
Ct. 495, 297 U.S. 725, SO L.Bd. 1008, 
General Outdoor Advertising Co. v. 
Hoar, 56 S.Ct 495, 297 U.S. 725. 
80 L.Bd. 1008, and Brink v. Calla¬ 
han, 56 S.Ct. 496, 297 U.S. 725, 80 
L..Ed. 1008. 

W.Va.—^Harbert v. Harrison County 
Court, 39 S.B.2d 177, 129 W.Va. 54. 

37. Fla.—Coleman v. State ex rol. 

. Race, 159 So. 504, 118 Fla. 201. 

38. Mass.—In re Opinion of the Jus¬ 
tices, 171 N.E. 237, 271 Mass. 575, 

Sxtensiou of principle 
I A principle of questionable consti¬ 
tutionality should not be extended be¬ 
yond its pre.sent application or limita¬ 
tion especially If such extension 
would violate either the letter or the 
spirit of the Constitution. 

Pa.—^Miller v. City of Beaver Falls, 
82 A2d 34, 36S Pa. 189. 

39. HI,—Ptacek v. Coleman, 5 N.E. 
2d 467, 364 111. 61S. 

Ohio.—Jelm v. Jelm, 92 N.E.2d 2771, 
89 Ohio App. 47, affirmed 9S N.E.2a 
401, 155 Ohio St. 226, 22 A.L.R.2d 
1300. 

40. Ark.—Kitchens v. City of Para- 
gould, 88 S.W.2d 843, 191 Ark. 940. 
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CONSTITUTIONAL LAW §§ 4-5 


n. ESTABLISHMENT AND AMENDMENT OP CONSTITUTIONS 


§ 4. Adoption of Federal Constitution 

A convention of delegates representing the original 
states framed the Constitution of the United States, and 
Jt was then submitted to, and ratified by, such states In 
accordance with its provisions. 

A convention of delegates representing twelve of 
the thirteen original states (Rhode Island was not 
represented) framed the Constitution of the United 
States in 1787, and it was then submitted to the 
states for ratification, as discussed in 12 Corpus 
Juris page 680 notes 44-50. In accordance with 
its own provision, U.S.Constitution article 7, that 
^'the ratification of the Conventions of nine States, 
shall be sufficient for the Establishment of this 
Constitution between the' States so ratifying the 
Same,” it was put into effect in 1789, on its ratifica¬ 
tion by conventions in eleven states. The articles 
of confederation which constituted the existing 
organic law of the federal union provided that they 
might be amended only with the consent of all the 
states. The act of establishing the Constitution, 
therefore, was revolutionary in character. The 
binding force of the Constitution rests, not on its 
being the legitimate successor to the articles of 
confederation, which it is not, but on its adoption 
by the people of the states in the exercise of their 
primary and inherent right, through revolution, if 
necessary, to ordain and establish their own in- 
stitutions.^1 

§ 5. Adoption of State Constitutions 

The constitutions of the original states, antedating the 
Constitution of the United States, were, with one excep¬ 
tion, not submitted to the people but were framed and 
promulgated by conventions. The constitutions of the 
states subsequently admitted to the Union have usually 
been framed and adopted by the people of the state In 
the manner prescribed by an enabling act of congress. 

Eleven of the original thirteen states adopted 
constitutions, on separation from the mother coun¬ 
try, and they became the first constitutions of their 


independent existence. These constitutions all ante¬ 
date the Constitution of the United States or 
even the adoption of the Articles of Confederation. 
They were revolutionary in character, were framed 
by conventions which in many cases were irregular 
in organization, and indefinite as to functions, and 
in all cases except one (Massachusetts) were pro¬ 
mulgated by the conventions, without submission to 
the people. The acts by which these constitutions 
were established were acts of the highest sover¬ 
eignty, and the instruments thus adopted acquired 
their binding force by reason of the approval of 
the people manifested either by the authority con¬ 
ferred on their representatives in the conventions 
or by their subsequent acquiescence.^^ 

Through the power given to it by the Constitu¬ 
tion, over the admission of new states to the Union, 
U. S. Constitution article 4 § 3, congress has the 
power to control the formation and the subject 
matter of the original constitutions of such states.**^ 
The constitutions of new states, therefore, have 
usually been framed and adopted by the people of 
the state in the manner prescribed by an enabling 
act of congress, the purpose of which is to provide 
the temporary means necessary for putting a gov¬ 
ernment established by a state constitution in mo¬ 
tion without disorder or collision.^^ In a few in¬ 
stances, constitutions have been adopted without 
previous congressional authority, but they have 
been subsequently approved by the act of congress 
admitting the state into the Union or it has 
been provided by the act of admission that the 
new state shall be admitted on certain changes 
being made in the constitution submitted; and, 
where congress prescribes changes and additions 
to be adopted by the legislature as fundamental 
conditions of admission as a state, and the legis¬ 
lature accepts them, and the state is admitted as 
such, they become a binding part of the constitu¬ 
tion, although not submitted to the people for adop- 


41. History 

For a brief history of the United 
States Constitution see 12 C.J. p 679 
note 89. 

42. Va.—Hamper v. Hawkins, 1 Va. 
Cas. 20. 

12 C.J. p 680 note 51. 

In Ooxmectloiit and Bhode Xsland, 
by an act of the general assembly, 
equally revolutionary in character, 
Independence of Great Britain was 
declared, and the existing: charter 
governments were continued in force 
as far as consistent with such inde¬ 
pendence.—See 12 C.J. p 680 note 53. 


43. Neb.—Brittle v. People, 2 Neb. 
198. 

Establishment of new states see C.J. 
S. title States 9 22, also 59 C.J. p 
67 note 72. 

44. Okl.—^Mann v. Osborne, 261 P. 
146, 128 OkL 32—State v. Frame, 
134 P. 403, 38 Okl. 446. 

12 C.J. p 680 note 56. 

Time of taking effect of constitutions 
of states admitted after formation 
of Union see infra § 39. 

Submission of constitution as part of 
procedure for admission see States 
9 22 . 


Bnabling aot held subject to liberal 
oonstruotiou 

Wash.—^Boeing Aircraft Co. v. Recon¬ 
struction Finance Corp., 171 P.2d 
888 , 25 Wash.2d 652, 168 A.U.R. 539, 
appeal dismissed 67 S.Ct. 972, two 
cases, 330 U.S. 803, 91 Li.Ed. 1262 
—State V. Potts, 260 P. 1090, 141 
Wash. 110. 

45. U.S.—^McComick v. Western Un¬ 
ion Tel. Co., Utah, 79 F. 449, 26 C. 
C.A 35, 38 Ii.R.A. 684. 

Minn.—Secombe v. Kittelson, 12 N. 
W. 519, 29 Minn. 565. 

1 12 C.J. p 680 note 67. 
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tion.^® As discussed in States § 22, federal sanc¬ 
tion is necessary to the admission of a new state. 
The people of a territory of the United States 
cannot adopt a constitution without the assenting 
action of congress,and compliance must be had 
with the fundamental conditions prescribed by 
congress in giving such consent.^® Where new 
states have been formed out of territory of exist¬ 
ing states, as in the case of Vermont, Kentucky, 
West Virginia, and Maine, the consent of the par¬ 
ent state has also been necessary to the adoption 
of a constitution establishing the new state. The 
separation of territory from a state for the forma¬ 
tion of new state is considered in the C.J.S. title 
States § 11. 

Where the enabling act requires the constitution 
to be submitted for adoption or rejection, the sub¬ 
mission must be made to those designated in the 
enabling act.^® When submission to “the people*' 
is required, this means to the electors only.60 
Where the enabling act requires for adoption a 
“majority of the legal votes cast,” it is sufficient if 
the constitution or articles therewith submitted re¬ 
ceive a majority of the votes cast on the question of 
adoption, although that number may be less than 
a majority of the votes cast for candidates voted 
for at the same election.®^ In some states, the 
approval and adoption by the constitutional con¬ 
vention of everytliing in the constitution was neces¬ 
sary, and matter contained therein which was not 


so approved and adopted by the convention was a 
nullity regardless of the fact that it was sub¬ 
mitted and apparently ratified by the people.5i*5 
Irregularities in the process of adoption are cured 
by subsequent acceptance and recognition of the 
instrument by the state.®^ Congress is the ultimate 
judge of the due original adoption of the con¬ 
stitution of a new state.®® 

§ 6. Amendment and Revision of Federal 
Constitution 

The federal Constitution expressly provides the man¬ 
ner In which It may be amended, and amendments must 
be made in such manner. 

Amendments to the federal Constitution may be 
made only in the manner therein provided in Ar¬ 
ticle S,®^ and the only limitation now existing on 
the power of amendment under Article 5 is that 
“no State, without its Consent, shall be deprived of 
its equal Suffrage in the Senate.”®® The provi¬ 
sions of the federal Constitution as to amendments 
have the same meaning today as they had when 
adopted,®® and the people of any one of the 
several states cannot impose any limitations on the 
amending power established by the federal Constitu- 
tion.57 As discussed in States § 7, the people may, 
if they choose, take away from the powers reserved 
to the states and bestow the incidents of sover¬ 
eignty thus withdrawn on the United States through 
the process of amendment. Accordingly, various 
matters have been held to be proper subjects for 


46. Neb.—Brittle v. People, 2 Neb. 
98 . 

12 C.J. P 680 note 58. 

47. U.S.—Scott V. Jones, Mich., 6 
How. 348, 12 li.Ed. 181. 

Ohio.—Myers v. Manhattaji Bank, 20 
Ohio 283. 

12 C.J. p 681 note 61. 

48. Neb.—Brittle v. People, 2 Neb. 
198. 

49. U.S.—^Marsh v. Burroughs, CC. 
Ga., 16 P.Cas.No.9,112, 1 Woods 463. 

50. Mo.—^Blair v. Ridgely, 41 Mo. 63, 
177, 97 Axn.D. 248. 

61, N.D.—State v. Barnes, 65 N.W. 
883, 3 N.D. 319. 

61.5 Idaho.—Higer v. Hansen, 170 P. 

2d 411, 67 Idaho 45. 

Ooxapensatloti of judicial olELoers 
Where constitutional convention re¬ 
jected inclusion of judicial officers In 
provision that Increases in compensa^ 
tion should not afiCect compensation of 
officers then in office, but provision in¬ 
advertently included judicial officers 
and was apparently ratified by the 
people, such inclusion was a nullity. 
Idaho.—^Higer v. Hansen, supra. 


62. Minn.—Seoombe v. Kittelson, 12 
N.W. 519, 29 Minn. 555. 

Neb,—Brittle v. People, 2 Neb. 198. 
Pa.—-Wells V. Bain, 76 Pa. 39, 16 Am. 

R. 663. 

Va.—^Hamper ▼. Hawkins, 1 Va.Cas. 

21 . 

Every reasonable presumption of 
law and fact must be indulged in fa¬ 
vor of the validity of a constitution 
attacked after the ratification there¬ 
of by the people. 

Ga.—^Wheeler v. Board of Trustees 
of Fargo Consol. School Dist,, 87 

S. B.2d 822, 200 Ga. 323. 

53 . Neb.—^Brittle v. People, 2 Neb. 
198, 217. 

12 C.J. p 681 note 68. 

54. CaL—^Barlotti v. Lyons, 189 P. 
282, 182 CaL 576. 

Mich.—^Decher v. Vaughan, 177 N.W. 
388, 209 Mich. 565. 

Ohio.—Switzer v. State, 133 N.E. 652, 
103 Ohio St 306. 

Within the legal and tebhnioal defU 
nition of the term is included any 
amendment which adds to or in any 
manner changes the powers granted 
in the original Constitution. 
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U.S.—Bx parte Dillon, D.CCaU 262 P. 
663, affirmed Dillon v. Gloss, 41 S. 
Ct 510, 256 U.S. 368, 65 L-Ed. 994, 
Legislative amendment 

Congress having after full consid¬ 
eration and with acquiescence, and 
long practice of all branches of gov¬ 
ernment, established construction of 
Constitution, it cannot subsequently 
by mere legislation reverse such con¬ 
struction since it is not given power 
by Itself thus to amend the Consti¬ 
tution. 

U.S.—Myers v. U. S., Ct.CL, 47 S.Ct. 
21, 272 U.S. 62, 71 L.Bd. 160. 

55. Prior to 1808, there w'cre two 
other limitations on the power of 
amendment Under U.S.Const art V 
it was provided that prior to 1808, 
no amendment should be made in any 
manner affecting the first and fourth 
clauses of the ninth section of the 

I first article, relating to migration or 
importation of persons, and capita¬ 
tion and direct taxes. 

56. CaL—Barlotti v. Lyons, 189 P. 
282, 182 CaL 575. 

57. Cal.—Barlotti v. Lyons, supra. 
Md.—^Leser v. Garnett 114 Au 840, 139 

Md. 46, affirmed 42 S.Ct 217, 268 
U.S. 130, 66 UEd. 505. 
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amendment.^® The fact that an amendment is in giving congress a power of proposal includes addi- 
effect legislation controlling the conduct of private tions to, as well as corrections of, matters already 
individuals, in that it ordains a final permanent law treated, and there is nothing therein which sug- 
prohibiting certain acts, not alterable at the will gests that it is used in a restricted sense.^3 How- 
of a majority, does not render it invalid.®^ ever, the exclusive methods detailed in the consti- 

Proposal of amendments. The method of propos- “o* ^ ®tate from submitting a res¬ 
ing amendments to the federal Constitution is gov- on fte question of repeal of ^ 

emed solely by the provisions of that instrument.69 f”endment to the constitution, and, smce it is with- 

In accordance with the provisions of Article S, “ ^ 

amendments may be proposed by a vote of two P^^ff authorities relative to matters connerted 
thirds of both houses of congress or by a convention its powers and duties, such r^lution is with- 

called on application of the legislatures of two “ authority of the legislature, 
thirds of the states.®^ In practice no convention has Ratification or rejection. The method of ratify- 
been called for the purpose of proposing amend- ing amendments to the federal Constitution is gov- 
ments, and all those submitted to the states have emed by the provisions of article Whether 
been proposed by joint resolution of the two houses proposed by congress or by a convention, an amend- 
of congress. The proposal of amendments by con- ment does not become a part of the constitution un- 
gress is independent of executive action, and joint less it is “ratified by the legislatures of three 
resolutions for that purpose need not be presented fourths of the several states or by conventions in 
to the president for his approval.®^ The term three fourths thereof, as the one or the other mode 
“amendment” as used in the constitutional article of ratification may be proposed by the congress.”®® 

tices, 107 A. 678* 118 Me. 544, 5 
1412. 

12 C.J. p 693 note 89. 

63. TT.S.—Christian Feigrenspan, Inc., 
V. Bodine, D.aN.J., 264 F. 186. af¬ 
firmed State of Bhode Island v. 
Palmer, 40 S.Ct 486, 688, 253 XJ.S. 
850, 64 Li.Ed. 946. 

64. Wyo.—Spriggs v. Clark, 14 P.2d 
667, 45 Wyo. 62, 83 A.L..R. 1364. 

65. Me.—^In re Opinion of the Jus¬ 
tices, 107 A. 673, 118 Me. 544, 5 A. 
L.R. 1412. 

Amendments held vaUdly adopted 
U.S.—U. S. V. Sprague, N.J., 51 S.Ct 
220, 282 U.S. 716, 75 L.Bd. 640, 71 
A.L 1 .R. 1381—State of Rhode Island 
V. Palmer, Ky.. Mass., Mo., N.J., 
Wis., 40 S.Ct 486, 588, 253 U.S. 360. 
64 L..Bd. 946. 

U. S. V. Thibault. C.aA.Vt, 47 
F.2d 169—U. S. r. Panes, D.aill., 
45 P.2d 888—^Peter Hand Co. v. U. 
S., C.C.AHL, 2 F.2d 449. 

U. S. V. Gugel, I>.C.Ky., 119 P. 
Supp. 897. 

Bx parte Dillon, D.C.Cal., 262 P. 
563, affirmed Dillon v. Gloss, 41 S. 
Ct 510, 256 U.S. 368, 66 L.Bd. 994. 

66. Effect of either method same 
U.S.—Hawke v. Smith, Ohio, 40 S.Ct. 

495, 253 U.S. 221, 64 L..Bd. 871, 10 A. 
L.B. 1504. 

Ky.—Wise v. Chandler, 108 S.W.2d 
1024, 270 Ky. 1. 

Neither xnethod exclusive 
U.S.—U. S. V. Panes, D.CIIL, 46 P. 
2 d 888. 

Xegislature and convention distin. 
guished 

Convention is distinguished from 
legislature, in that “convention” is 
called for specific purpose, and *l6g- 
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58. Proper snhject matter for 
amendment 

(1) Abolition and prohibition of 
slavery. 

U.S.—^Bx parte Dillon, D.CCal., 262 
P. 563, affirmed Dillon v. Gloss, 41 
act. 510, 256 U.S. 368, 65 L.Bd. 994. 

(2) Right to vote regardless of 
race, color, or previous condition of 
servitude. 

U.S.—^Leser v. Garnett, Md., 42 S.Ct. 

217. 258 U.S. 130, 66 L.Ed. 605. 

12 C.J. p 681 note 69 [b]. 

(3) Manufacture and sale of intox¬ 
icating liquors. 

U.S.—State of Rhode Island v. Palm¬ 
er, Ky., Mass,, Mo., N.J., Wis., 40 
act. 486, 588, 253 U.a 350, 64 I*. 
Bd. 946. 

Ex parte Dillon, D.aCaL, 262 P. 
563, affirmed Dillon v. Gloss, 41 a 
Ct 510, 256 U.a 368, 65 L.Bd. 994— 
State of Ohio v. Cox, D.C.Ohio, 267 
P. 384. 

Mo.—Carson v. SuUivan, 22$ S.W. 671, 
284 Mo. 353. 

<4) Women’s suffraga 
U.S.— Leser v. Garnett, 42 S.Ct 217, 
268 U.a 130, 66 DEd. 506. 

Mass.—^In re Opinion of the Justices, 
135 K.E. 173, 240 Mass. 601. 

59. U.S.—Christian Peigenspan, Ina, 
V. Bodine, D.CN.J., 264 P. 186, af¬ 
firmed State of l^ode Island v. 
Palmer, 40 act 486, 588, 253 U.a 
360, 64 LuBd. 946. 

60- Ma—^In re Opinion of the Jus¬ 
tices, 107 A- 678, 113 Ma 544, 5 
A.L.R. 1412. 

61. Two-thirds vote in each housa 
which is required in proposing an 
amendment to the Constitution, is a 
vote of two thirds of the members 
present, assuming the presence of a 


quorum, and not a vote of two thirds 
of the entire membership. 

U.S.—State of Rhode Island v. Palm¬ 
er, Ky., Mass., Mo., N.J., Wis., 40 
act 486, 588, 253 U.S. 350, 64 L.Bd. 
946. 

Jebbla v. U. S., C.C.A.W.Va, 87 P. 
2d 343, certiorari denied 50 S.Ct 
862, 281 U.a 747, 74 L.Bd. 1159. 

State of Ohio v. Cox, D.aOhio, 
257 P. 384. 

Declaration of essentlaUty unneces¬ 
sary 

A Joint resolution proposing an 
amendment to the Constitution need 
not contain an express declaration 
that those voting for it regard it ajs 
essentiaL 

U.S.—State of Rhode Island v. Palm¬ 
er. Ky., Mass.. Mo., N.J., Wis., 40 
act 486, 588, 263 U.S. 350, 64 L. 
Bd. 946. 

Congress as representative of people 
In proposing constitutional amend¬ 
ments, congress acts as the represent¬ 
ative of the people. 

Me.—^In re Opinion of the Justices. 
107 A. 673, 118 Me. 644, 6 A.L.R. 
1412. 

Beferendum for instmetions to con¬ 
gressman 

Under a state statute which pro¬ 
vides for submission to voters of a 
question of instructions to their fed¬ 
eral congressman concerning a pos¬ 
sible amendment on the attorney 
general's determination that public 
policy is involved, such a determina¬ 
tion is conclusive and binding on the 
courts. 

Mass.—^Thompson v. Secretary of 
Commonwealth, 163 N.B. 192, 265 
Mass. 16. 

62. Me.—^In re Opinion of the Jus- 
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Accordingly, the particular method of ratifying the several states take away or limit the rights of 
amendments is determinable by congress and is legislatures or conventions to ratify a proposed 
limited to the method specified,and, when con- amendment under the method prescribed by the 
gress has selected the method to be used, all other federal congress.*^® 

modes of ratification are excluded,®* and it is not Ratification of a proposed amendment, when once 
within the power of courts or legislative bodies to acceded to by a state legislature, would seem to ex- 
alter the method proposed or to prescribe a dif- haust its authority to act and preclude a reconsider- 
ferent method,®* nor can the people of any one of ation;*^! but, on the other hand, it has been held 


Islature” Is called for general pur¬ 
poses, convention deriving its power 
from people although called by leg¬ 
islature. 

Me.—In re Opinion of the Justices, 
167 A, 176, 132 Me. 491. 
'*<ltegi8latiires’* 

(1) The word “legislatures” in the 
•Constitution relative to the ratifica¬ 
tion of proposed amendments means 
the representative body which makes 
the laws of the people. 

U.S.—Hawke v. Smith, Ohio, 40 S.Ct 
496, 253 U.S. 221, 64 L.Bd. 871, 10 
A.L.R. 1504. 

(2) Other definitions. 

Cal.—^Barlotti v. Lyons, 189 P. 282, 
182 Cal. 675. 

Colo.—^Prior v. Noland, 188 P. 729, 68 
Colo. 263. 

Mich.—^Decher v. Vaughan, 177 N.W. 
388, 209 Mich. 565. 

BatifleatloiL not legislation 
U.S.—IHCawke v. Smith, Ohio, 40 S.Ct 
496, 253 U.S. 221, 64 L.Ed. 871, 10 
A.L.R. 1504. 

Ky.—Wise v. Chandler, 108 S.W.2d 
1024, 270 Ky. 1. 

Md.—^Leser v. Garnett 114 A, 840, 
139 Md. 46, affirmed 42 S.Ct 217, 
258 U.S. 130, 66 L.Ed. 505. 

Mo.—State ex ret Tate v. Sevier, 62 
S.W.2d 895, 333 Mo. 662, 87 A.L.R. 
662, certiorari denied Tate v. Se¬ 
vier, 64 S.Ct 102, 290 U.S. 679, 78 L. 
Ed. 686. 

Pederal ftinotion 

The function of a convention or 
state legislature in ratifying a pro¬ 
posed amendment to the federal Con¬ 
stitution, like the function of con¬ 
gress in proposing the amendment 
is a federal function derived from 
the federal Constitution. 

U.S.—^Leser v. Garnett, Md., 42 S.Ct 
217, 268 U.S. 130, 66 L.Ed. 505— 
Hawke y. Smith, Ohio, 40 S.Ct. 495, 
253 U.S. 221, 64 L.Ed. 871, 10 A.L.B. 
1504—State of Rhode Island v. 
Palmer, Ky., Mass., Mo., N.J., Wis., 
40 S.Ct. 486, 588, 258 U.S. 350, 64 
L.Ed. 946. 

Colo.—Prior v. Noland, 188 P. 729, 
68 Colo. 263. 

Me.—In re Opinion of the Justices, 
107 A. 673, 118 Me. 644, 5 A.L.R. 
1412. ‘ 

Mo.—State ex reL Tate v. Sevier, 62 
S.W.2d 896, 332 Mo. 662, 87 A.ri.R. 
662, certiorari denied Tate v. Se¬ 
vier, 64 S.Ct 102, 290 U.S. 679, 78 
L;Ed. 586. 


N.C.—^In re Opinions of the Justices, 
172 S.B, 474, 204 N.C. 806. 

Ohio.—State ex rel. Donnelly v. My¬ 
ers, 186 N.B. 918, 127 Ohio St 104. 
Method of selecting oonvention. dele- 
gates 

Since a convention assembling in 
a state to pass on a federal consti¬ 
tutional amendment is a deliberative 
convention, it must be representative 
of all the people of the state, and 
the legislature may make reasonable 
requirements regarding nomination of 
candidates and prescribe proper re¬ 
strictions so that those elected as 
delegates shall be qualified, but sub¬ 
ject to such limitations, any elector 
may have his name voted on as del¬ 
egate; but the state cannot organize 
a convention wherein delegates en¬ 
titled to participate are all elected 
at large, nor may the legislature es¬ 
tablish two systemis of nomination of 
candidates for election to constitu¬ 
tional convention, one of which will 
provide for given number of candi¬ 
dates on arbitrary or certified basis 
and second, which because of imposi¬ 
tion of unreasonable requirements, 
will in effect forestall any elector 
from using its provisions; and it is 
not permissible to provide for elec¬ 
tion of delegates to constitutional 
convention according to group system 
or party system so that elector by 
single cross may vote for number of 
delegates equal to total number en¬ 
titled to seats therein. 

Me.—^In re Opinion of the Justices, 
167 A. 176, 132 Me. 491. 

67. U.S.—U. S. V. Sprague, N.J., 61 
act. 220, 282 U.S. 716, 75 L.Ed. 640, 
71 A.L.R. 1381—Hawke v. Smith, 
Ohio, 40 act. 495, 263 U.a 221 , 64 
L.Bd. 871, 10 A.L.R. 1604. 

Adoption of other amendments 
In determining whether proposed 
constitutional amendment affecting 
rights of citizens should be submit-^ 
ted to state legislatures or state con¬ 
ventions, weight is to be given to 
fact that other amendments touching 
rights of citizens have been adopted 
by action of state legislatures. 

U.a—U. a V. Sprague, N.J., 61 aCt. 
220 , 282 U.a 716, 75 L.Bd. 640, 71 
A.L.R. 1381. 

6 a U.S.—^Ex parte Dillon, D.C.Cal., 
262 F. 563, affirmed Dillon v. Gloss, 
41 act. 610, 256 U.a 368, 65 L.Bd. 
994. 

69. U.S.—^Hawke v. Smith, Ohio, 40 
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S.Ct 495, 263 U.S. 221, 64 871, 

10 A.Ii.R. 1504. 

Ex parte Dillon, D.CCal., 262 P. 
563, affirmed Dillon v. Gloss, 41 S. 
Ct. 610, 256 U.S. 368, 65 L.Ed. 994. 
Source of ratification power 
While the power of a state legis¬ 
lature to legislate in the enactment 
of laws for the state is derived from 
the people of the state, the power to 
ratify a proposed amendment to the 
fedei^ Constitution has its source in 
such Constitution. 

U.S.—Hawke v. Smith, Ohio, 40 S.Ct 

495, 253 U.a 221, 64 L.Ed. 871, 10 
A.L.R. 1504. 

Ratification by referendum invalid 
The referendum provisions of state 
constitutions and statutes cannot be 
applied, consistently with the fed¬ 
eral Constitution, in the ratification 
or rejection of amendments to it 
U.S.—Hawke v. Smith, Ohio, 40 S.Ct 

496, 253 U.a 221 , 64 L.Ed. 871, 10 
A.L.R. 1504—State of Rhode Island 
V. Palmer, Ely., Mass., Mo., N.J., 
Wis., 40 act 486, 688, 253 U.S. 360, 
64 L.Ed. 946. 

Me.—^In re Opinion of the Justices, 
167 A. 176, 132 Me. 491. 

Mass.—Opinion of the Justices Rela¬ 
tive to the Eighteenth Amendment 
of the Constitution of the United 
States, 160 N.E. 439, 262 Mass. 603. 
Mo.—Carson v. Sullivan, 223 S.W. 
571, 284 Mo. 353. 

OkL—State v. Morris, 191 F. 364, 79 
Okl. 89. 

Contrary authority 
However, there is an unappealed 
Washington case which is apparently 
to the contrary. 

Wash.—State v. Howell, 181 P. 920, 
107 Wash. 167. 

Referendum oontroUing delegates 
State statute providing for con¬ 
vention ratification does not violate 
federal Constitution, although requir¬ 
ing delegates elected from each coun¬ 
ty and delegates at large to abide by 
result of state-wide referendum held 
as part of election for delegates. 

Ala,—^In re Opinions of the Justices, 
148 So. 107, 226 Ala. 565. 

70. Md.—^Leser v. Garnett, 114 A. 
840, 139 Md. 46, affirmed 42 S.Ct. 
217, 258 U.S. 130, 66 L.Bd. 505. 

71. Kan.—Coleman v. Miller, 71 P. 
2d 518, 146 Kan. 390, affirmed 59 S. 
Ct. 972, 307 U.S. 433, 83 L.Ed. 1385. 
122 A.L.R. 695. 

12 aj. p 682 note 74. 
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that a vote of rejection on the part of a state is no 
bar to a subsequent reconsideration and adoption of 
the amendment.'^2 According to some authority, 
however, where a proposed amendment has once 
been rejected by a state, a resubmission of the 
amendment by congress is necessary to further con¬ 
sideration, particularly where the proposed amend¬ 
ment has been rejected by more than one fourth of 

the states.'^^ 

Although the regulation as to method of adopting 
amendments does not prescribe any limit to the 
time within which ratification of a proposed amend¬ 
ment must be completed, it is implied thereby that 
such ratification must be completed within a rea¬ 
sonable time,'^^ and congress has the authority) un¬ 
der the broad power given it to regulate the method 
of adopting amendments, to fix a time within which 
a proposed amendment shall be ratified in order that 
it may become effective, provided the time fixed is 
a reasonable one.*^® 


CONSTITUTIONAL LAW § 6 

When an amendment is proposed for ratification 
by means of conventions, the direction of congress 
necessarily implies to the states authority to provide 
for the assembling of such conventions, and any 
state act providing for the assembling of such a 
convention is not an ‘‘act of the legislative assem¬ 
bly*' within the state referendum provisions^® How¬ 
ever, the method of calling a state convention 
to ratify or reject an amendment to the federal Con¬ 
stitution must comply with the laws of the state 
relative thereto,and the convention itself has the 
sole power to act on questions with respect to mat¬ 
ters of fraud, irregfularity, or illegal practices in the 
conduct of the election of delegates.*^® 

Proclamation of adoption. Congressional legisla¬ 
tion has placed with the secretary of state the duty 
of issuing a proclamation declaring the amendment 
to be a part of the federal Constitution, on receiv¬ 
ing official notice of adoption from three fourths of 
the several states,*^® and such officer has no dis- 


72. Md.—Leser v. Gamett, 114 A. 
840, 139 Md. 46, affirmed 42 S.Ct. 
217, 258 U.S. 130, 66 L.Ed. 605. 

12 C.J. p 682 note 75. 

Conoorrence after refusal to ratify 
The defeat in one legislative house 
of a resolution to ratify a proposed 
amendment to the federal Constitu¬ 
tion does not preclude the house 
more than two days thereafter from 
concurring in resolution of the other 
house to ratify the amendment, not¬ 
withstanding rule of first house pro¬ 
viding that question once determined 
must stand as the Judgment of the 
house unless reconsidered within the 
two succeeding days, such rule hav¬ 
ing no reference to a resolution com¬ 
ing from the other house, since the 
two resolutions originating in dif¬ 
ferent houses do not constitute one 
measure. 

Md.—Leser v. Garnett, 114 A. 840, 189 
Md. 46, afiOrmed 42 S.Ct 217, 268 
U.S. 130, 66 L.Ed. 505. 
BeconslderatioxL adFter twelve years 
The legislature had power to act 
on the proposed child labor amend¬ 
ment to the federal Constitution, al¬ 
though legislature had rejected pro¬ 
posed amendment twelve years before, 
and such act of ratification was final 
and complete. 

Kan.—Coleman v. Miller, 71 P.2d 618, 
146 Kan. 390, afiSbrmed 59 S.Ct. 972, 
307 U.S. 433, 83 L.Ed. 1385, 122 A.L. 
K. 695. 

73. Ky.—W'ise v. Chandler, 108 S.W. 
2d 1024, 270 Ky. 1. 

74. U.S.—Dillon v. Gloss, Cal., 41 S. 
Ct. 610, 256 U.S. 368, 65 L.Ed. 994. 

Beasonable time for ratification of 
amendment to federal Constitution 
as political question for determina¬ 
tion by congress see infra $ 146. 


Time held not important 
The time of adoption of a consti¬ 
tutional amendment is not important 
unless a period of limitation is fixed 
by congress in the act submitting the 
amendment to the several states. 
U.S.—U. S. V. Gugel, D.C.Ky., 119 P. 

Supp. 897. 

Twelve years 

(1) Held reasonable. 

Kan.—Coleman v. Miller, 71 P.2d 618, 
146 Kan. 390, affirmed 59 S.Ct. 972, 
307 U.S. 433, 83 L.Ed. 1385, 122 A. 
L.IL 695. 

(2) Held unreasonable. 

Ky.—Wise v. Chandler, 108 S.W.2d 
1024, 270 Ky. 1. 

75. U.S.—Coleman v. Miller, Kan., 59 
act 972, 307 U.S. 433, 83 L.Ed. 
1385, 122 A.L.3EL 695—Dillon v. 

Gloss, Cal., 41 act 510, 256 U.S. 
368, 66 L.Ed. 994. 

Seven-year period held reasonable 
U.S.—^Dillon V. Gloss, supra. 

76- Mo.—State ex rel. Tate v. Sevier, 
62 S.W.2d 895, 333 Mo. 662, 87 AL. 
K. 662, certiorari denied Tate v. 
Sevier, 64 S.Ct 102, 290 U.S. 679, 
78 L.Ed. 586. 

77- Ala.—^In re Opinions of the Jus¬ 
tices, 148 So. 107, 226 Ala. 565. 

Me.—^In re Opinion of the Justices, 
167 A 176, 132 Me. 491. 

Two-thirds vote required to call con¬ 
vention 

Where a proclamation convening a 
special legislative session did not 
enumerate as one purpose of the ses¬ 
sion the consideration of a bill to call 
a convention to ratify or reject a pro¬ 
posed federal amendment, it was nec¬ 
essary for the bill to receive an af¬ 
firmative vote of two thirds of a quo¬ 
rum to comply with the state consti¬ 
tutional provisions. 
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Ala.—^In re Opinions of the Justices, 
146 So. 407, 226 Ala. 168. 
Freconvention consideration by pnb- 
Uc held valid 

Under a proposed act providing for 
submitting question of calling con¬ 
vention to consider proposed amend¬ 
ment to the United States Constitu¬ 
tion in accordance with provisions of 
state constitution and providing for 
election of delegates at same time in 
case majority of votes be in favor of 
convention, a convention so approved 
would be valid, but a failure to com¬ 
ply with the act would invalidate 
the convention. 

N.C.—^In re Opinions of the Justices, 
172 S.B. 474, 204 N.C. 806. 

Date of ballot on amendment 
A date set by the legislature for a 
vote upon the question of calling a 
convention to ratify or revoke a pro¬ 
posed amendment is construed to be 
the next general election as prescrib¬ 
ed by law. 

N.C.—^In re Opinions of the Justices, 
181 S.B. 657, 207 N.C. 879—In re 
Opinions of the Justices, 172 S.E. 
474, 204 N.C. 806. 

78- Me.—In re Opinion of the Jus¬ 
tices, 167 A 176, 132 Me. 491. 

79- Vt.—Chase v. Billings, 170 A 
903, 106 Vt. 149. 

Certlfioation to secretary of state 
The fact that a governor had cer¬ 
tified to the secretary of state copy 
of legislature’s resolution ratifying 
proposed amendment did not preclude 
a proper court from determining 
whether amendment was still before 
the states, and did not render suit 
challenging validity of ratification 
moot, and a decision by a court hav¬ 
ing Jurisdiction of question whether 
governor’s certificate is binding on 
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cretion to determine the truth of the facts stated in 
the notice from the states, but with respect to such 
proclamation merely acts ministerially.^® Such proc¬ 
lamation is conclusive on the courts, so that the 
validity of the ratifications cannot be questioned 
therein.®! The statute presupposes official notice to 
the secretary of state when a state legislature has 
adopted a resolution of ratification.®!*® 

Time for attack on amendment A claim that no 
attack may be made on an amendment subsequent 
to compliance therewith is of no avail, for, if the 
record of the proposal and adoption of an amend¬ 
ment to the federal Constitution can be attacked at 
all, it can be done after the adoption by the states 
of the amendment, and proceedings had to enforce 
legislation enacted to carry the amendment into 
effect®® 


16 C.J.S. 

§ 7. Amendment and Revision of State Con- 
stitutioos 

a. In general 

b. Form and requisites of proposed 

amendments 

c. Initiative petition 

a. In General 

Generally, the people of a state are supreme In de¬ 
termining what the state constitution shall be, and, sub¬ 
ject only to the limitations of the federal Constitution, 
they may alter or amend their constitution, in whole or 
in part, but only by the method prescribed in the instru¬ 
ment Itself. 

Generally, the people of a state are supreme in 
determining what the state constitution shall be,®2-50 
and by reason of the sovereign power vested in 
them, they may alter or amend their constitution,®® 


state would be determinative of va^ 
lidlty of particular state's record 
with secretaiy of state; but where 
the court decided that legrlslature's 
resolution ratifying; proposed amend¬ 
ment was invalid because amendment 
was no longer before the states, after 
governor had certified resolution to 
secretary of state, a mandatory or¬ 
der directing governor to notify sec¬ 
retary of court's decision was unnec¬ 
essary, since court itself could di¬ 
rect its clerk to certify a copy of its 
Judgment concerning status of 
amendment. 

Ky.—Wise v. Chandler, 108 S.W.2d 
1024, 270 Ky. 1. 

80. U.S.—^Leser v. Garnett, Md., 42 S. 
Ct. 217, 268 U.S. 130, 66 L.Ed. 506. 

D.C.—U. S. V. Colby. 265 F. 998, 49 
APP.D.C. $58, afhrmed U. S. ex rel. 
Widenman v. Hughes, 42 S.Ct. 169, 
257 U.S. 619, 66 L..Ed. 400. 

Vt—Chase v. Billings, 170 A. 903. 106 
Vt. 149. 

81. U.S.—^Leser v. Garnett, Md., 42 S. 
Ct 217, 258 U.S. 130, 66 L.Bd. 605. 

U. S. v. Gugel, U.CKy., 119 F. 
Supp. 897. 

81.5 U.S.—Coleman v. Miller, Kan., 
59 S.Ct. 972, 807 U.S. 433, 83 L.Ed. 
1385, 122 A.LuK. 695. 

82. U.S.—State of Ohio v. Cox, D.C 
Ohio, 257 F. 324. 

88.50 N.D.—^Larkin v. Grozma, 285 
N.W. 69, 69 N.D. 234. 

Sole power 

The people have the sole power to 
change or modify the plain language 
adopted by them in the constitution, 
and, until that is done, the constitu¬ 
tion remains the supreme law of the 
land and should be obeyed. 

Tex.—Cramer v. Sheppard, 167 S.W. 
2d 147, 140 Tex. 271. 

83. Ala.—Corpus juris Secundum 
cited In. Downs v. City of Birming¬ 
ham, 198 So. 231, 235, 240 Ala. 177. 


Ariz.—^American Federation of Labor 

V. American Sash & Door Co., 189 
P.2d 912, 67 Ariz. 20, athrmed 69 S. 
Ct 258, 260, 335 U.S. 6S3, 92 L.Ed. 
222, 6 A.L.B.2d 481. 

Colo.—Golden v. People ex rel. Baker, 
74 P.2d 716, 101 Colo. 381. 

Fla.—Collier v. Gray, 157 So. 40, 116 
Fla. 846. 

Idaho.—^Keenan v. Price, 195 P.2d 662, 
68 Idaho 423—Straughan v. City of 
Oceur D'Alene, 24 P.2d 321, 53 Idaho 
494. 

Ind.—^Bennett v. Jackson, 116 N.E. 
921, 186 Ind. 533. 

N.D.—^Egbert v. City of Dunselth, 24 
N.W.2d 907, 74 N.D. 1, 168 A.L.It 
621—Larkin v. Gronna, 285 N.W. 
69, 69 N.D. 234—Green v. Frazier, 
176 N.W. 11, 44 N.D. 395, affirmed 
40 S.Ct 499, 253 U.S. 233, 64 L.Ed. 
378. 

Okl.—Corpus Juris Secundum cited in 
Cox V. Oklahoma Tax Commission, 
168 P.2d 634, 639, 197 Okl. 12. 

R.I.—In re Opinion to the Governor, 
178 A. 433, 65 R.L 56. 

Tenn.—Cummings v. Beeler, 223 S.W. 
2d 913, 189 Tenn. 151—Corpus Juris 
gtitoted in Derryberry v. State Board 
of Election Com'rs, 266 S.W. 102, 
106, 102 Tenn. 625. 

Tex.—Stephens v. State, 133 S.W.2d 
130, 138 Tex.Cr. 43, followed in Da¬ 
vis V. State, 133 S.W.2d 132, first 
case, 138 Tex.Cr. 17. 

Va.—^Staples v. Gilmer, 33 S.E.2d 49, 
183 Ya. 613, 158 A.LuB. 495. 

12 C.J. p 682 note 77. 

Duty of legrislature to provide means 
A legislature has duty to pass 
whatever laws may be needed at any 
time, or from time to time, to en¬ 
able the people by explicit and au¬ 
thentic act to make new constitution 
or to alter existing one. 

JEtl.—^In re Opinion to the Governor, 
178 A. 433, 55 R.I. 56. 

Sffeet of prior decision 
A constitutional amendment must 
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be understood to have been drafted 
in the light of supreme court decision 
rendered long before it was adopted. 
Cal.—^McFadden v. Jordan, 196 P.2d 
787, 32 Cal.2d 330, certiorari denied 
Allen V. McFadden, 69 S.Ct. 640, 336 
U.S. 918, 93 L.Bd. 1080. 

Faction or sect 

Even if the people of the state 
could avoid constitutional provision 
against polygamy on ground that it 
was incorporated into constitution 
through duress and coercion of con¬ 
gress, a faction or sect among the 
people could not avoid provision on 
such ground. 

Utah.—State v. Barlow, 153 P.2d 647, 
107 Utah 292, appeal dismissed 65 
S.Ct 916, 324 U.S. 829, 89 L.Ed. 
1396, rehearing denied 65 S.Ct. 1026, 
324 U.S. 891, 39 UEd. 1433. 

Judioiaa supervision 
In matters relating to alterations 
In constitutions, courts must exer¬ 
cise most rigid care to preserve to 
people rights assured to them by that 
instrument 

Idaho.—^Keenan v. Price, 195 P.2d 662, 
68 Idaho 423. 

Pa.—Commonwealth v. Beamish, 164 
A. 615, 309 Pa. 510. 

Self-imposed limitations liberally 
oonstrued 

Self-imposed limitations on the 
power to amend the fundamental law 
should not defeat the will of the 
people because of an tinimportant 
failure to comply literally with the 
limitations, where the reauirements 
are substantially observed. 

Idaho.—Keenan v. Price, 195 P.2d 662, 
63 Idaho 428. 

Neb.—Swanson v. State, 271 N.W. 
264, 132 Neb. 82—State v. Cline, 
224 N.W. 6, 118 Neb, 150—State v. 
Winnett, 110 N.W, 1113, 78 Neb. 
379. 10 L.R.A.,N.S., 149, 15 Ann.Cas. 
731. 

W.Va.—^Herold v. Townsend, 169 S.E. 
74, 113 W.Va. 319. 
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in whole or in part,58.6 subject, however, to every 
limitation or restraint imposed on them by the Con¬ 
stitution of the United States.^^ Rights acquired un¬ 
der the constitution are subject to a provision there¬ 
of permitting amendments to the constitution, sub¬ 
ject to federal constitutional restrictions on the pow¬ 
er of amendment, and no right can be acquired un¬ 
der the state constitution which cannot be abrogated 
by constitutional amendment, in so far as the con¬ 
stitution is concemed.s^-5 

If a constitution is silent, the legislature only is 
authorized to provide an explicit and authentic mode 
for ascertaining and effectuating the will of the 
people as to its alteration.^^ Subject to restrictions 
if any imposed by the constitution itself, modifica¬ 


tions may be inaugurated through the agency of 
the legislative department alone, see infra § 9, or 
through that of constitutional conventions, see infra 
§ 8, or by initiative petition, see infra § 7 c, and 
where not so restricted by the constitution, the 
people are not limited to the convention method of 
securing a new constitution.^5.5 Whether amend¬ 
ments are to be proposed by the legislature or by a 
constitutional convention ordinarily is a matter 
within the discretion of the legislature.®5.io 

The constitutions of the several states respective¬ 
ly prescribe the method by which they may be 
amended or revised; and a particular constitution 
may be changed only by the method therein pre¬ 
scribed,and a failure to comply therewith renders 


83.5 Va.—Staples v. Gilmer, 83 S.E. 
2d 49, 188 Va. 618, 158 A.L.H. 496. 

XTew ooiurtltatiaiL 

The sovereiffn people can adopt a 
new constitution framed by any one 
or submitted from any source so long 
as the people are not restricted from 
so doing by the constitution then in 
force and so long as the expression of 
the people is made manifest in a legal 
way; where the people adopt a com¬ 
pletely revised or new constitution, 
the framing or submission of the in¬ 
strument is not what gives binding 
force and effect to the instrument, but 
only the fiat of the people can breathe 
life into the constitution. 

Ga,—^Wheeler v. Board of Trustees of 
Fargo Consol. School Dist., 87 S.E. 
2d 322, 200 Ga. 328. 

S4. Ala.—Corpus ^Tnris Secundum 
dted in Downs v. City of Birming¬ 
ham, 198 So. 281, 235, 240 Ala. 177. 
Arlz,—^American Federation of Labor 
v. American Sash & Door Co., 189 
P.2d 912, 67 Ariz. 20, affirmed 69 
S.Ct. 258, 260, 835 U.S. 538, 92 L.Ed. 
222, 6 A.L.B.2d 481. 

Fla.—Collier v. Gray, 157 So. 40, 116 
Fla. 845. 

Md.—Corpus Juris Seoundum quoted 
in Hillman v. Stockett, 89 A.2d 803, 
806, 183 Md. 641. 

N.D.—^Larkin v. Gronna, 285 N.W. 59, 
69 N.D. 234—Green v. Frazier, 176 
N.W. 11, 44 N.D. 395, affirmed 40 S. 
Ct. 499, 253 TT.S. 233, 64 L.Ed. 878, 
Or.—^Baum v. Newbry, 267 P.2d 220, 
200 Or. 676. 

12 C.J. p 685 note 16, p 687 note 37. 
Impairment of obligation of contracts 
see infra $ 276. 

Validity of ex post facto provisions 
see infra S 486. 

54.5 AJa.—^Downs v. City of Bir¬ 
mingham, 198 So. 231, 240 Ala. 177. 

Abolition of olILoe 

Offices created by a constitution 
may be abolished by a constitution 
and an inciunbent officer may have 
his term cut short by adoption of a 
new constitution. 

16 C.J.S.—8 


Ind.—^Kirkpatrick v. King, 91 N.B.2d 
785, 228 Ind. 236. 

Declaration of rights 
The constitutional provision declar¬ 
ing that everything in the Declara¬ 
tion of Rights is excepted out of gen¬ 
eral powers of government, and shall 
forever remain inviolate, does not put 
a limitation on power of amendment 
of constitution but on power of legis¬ 
lation. 

Ala.—^Downs v. City of Birmingham, 
198 So. 231, 240 Ala. 177. 

85. R.L—In re Opinion to the Gov¬ 
ernor, 178 A. 433, 65 R.L 56. 

86A Ga.—Wheeler v. Boaxd of Trus¬ 
tees of Fargo Consol. School Dist., 
37 S.E.2d 322, 200 Ga. 323. 

85.10 Tenn.—Cummings v. Beeler, 
223 S.W.2d 913, 189 Tenn. 161. 

Va.—Staples v. Gilmer, 83 S.E. 2d 49, 
183 Va. 613, 168 AL.R. 495. 

86. Ala.—^In re Opinion of the Jus¬ 
tices, 40 So.2d 628, 252 Ala. 205— 
Downs V. City of Birmingham, 198 
So. 231, 240 Ala. 177—In re Opin¬ 
ions of the Justices, 149 So. 781, 227 
Ala. 296—Johnson v. Craft, 87 So. 
375, 205 Ala. 386. 

Ark.—McAdams v. Henley, 278 S.W. 

355, 169 Ark. 97, 41 AL.R. 629. 

Cal.—^McFadden v. Jordan, 196 P.2d 
787, 32 Cal.2d 330, certiorari denied 
Allen V. McFadden, 69 S.Ct. 640, 
336 U.S. 918, 93 L.Ed. 1080. 

DeL—^DuPont v. DuPont, 85 A 2d 724, 
32 DeLCh. 413. 

Fla.—State v. Florida State Imp. 
Commission, 60 So. 2d 747—State 
ex reL Landis v. Thompson, 163 
So. 270, 120 Fla. 860. 

Ga.—^Alexander v. Fulton County, 41 
S.E.2d 428, 201 Ga. 857. 

La.—Corpus Juris SemuLdum cited in 
Graham v. Jones, 8 So.2d 761, 767, 
198 La. 507—State ex rel. Bahns v. 
City of New Orleans, 112 So. 718, 
163 La. 777. 

Md.—Corpus Juris Seouudum g,uoted 
ia Hillman v. Stockett, 39 A2d 803, 
806, 188 Md. 641—Johnson v. Duke, 
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24 A2d 304, 180 Md. 484—Brawner 
V. Curran, 119 A 250, 141 Md. 586. 
Mass.—^In re Opinion of the Justices, 
115 N.E. 921, 226 Mass. 607. 

Mich.—School Dist. of City of Pon¬ 
tiac V. City of Pontiac, 247 N.W. 
474, 262 Mich. 338, rehearing de¬ 
nied 247 N.W. 787, 262 Mich. 338— 
Hamilton v. Deland, 191 N.W. 829, 
221 Mich. 641—Scott v. Secretary 
of State, 168 N.W, 709, 202 Mich. 
629. 

Mo.—Corpus Juris Secundum dted in 
Moore v. Brown, 166 S.W.2d 657, 
660, 360 Mo. 266—Erwin v. Nolan, 
217 S.W. 837, 280 Mo. 401. 

N.T,—^Application of Hoffman, 65 N. 

T.S.2d 107, 187 Misc, 799. 

Ohio.—Switzer v. State, 183 N.E. 562, 
103 Ohio St. 306. 

Okl.—St. Louis-San Francisco Ry. 

Co. V. State, 268 P.2d 845. 

Pa.—Taylor v. King, 130 A 407, 284 
Pa. 236. 

R.L—In re Opinion to the Governor, 
178 A. 433, 66 R.I. 56. 

Utah,—White v. Welling, 57 P.2d 703, 
89 Utah 335. 

Wash.—State ex reL Eastvold v. 

Telle, 279 P.2d 645. 

12 C.J. p 682 note 78. 

Amendment authorising l^slative 
amendment 

An objection that an amendment 
attempts to authorize the state legis¬ 
lature to amend the constitution was 
not warranted where neither the 
terms of the amendment nor any 
legitimate Inference from its lan¬ 
guage so implied. 

Mont.—State v. Cooney, 226 P. 1007, 
70 Mont. 355. 

Amendments held validly adopted 
Colo.—^In re Interrogatories by the 
Governor Concerning Initiated 
Amendment No. 4, 65 P.2d 7, 99 
Colo. 591. 

Fla.—State ex rel. Landis v. Thomp¬ 
son, 163 So. 270, 120 Fla. 860. 

Ill,—^People ex rel. Soble v. Gill, 198 
N.E. 192, 858 Ill. 261. 

La.—State ex rel. Porterie v. Lrouisi- 
ana State Board of Education, 182 
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an alleged amendment void.^^ Accordingly, judicial 
amendment of a constitution is unwarranted.*7,6 
Also, a constitution cannot be amended by estop- 
pel,*7.10 and constitutional provisions are not amend¬ 
ed or repealed by the failure of officials to comply 
with, or enforce, them,*7.15 

An amendment which is approved in the required 
manner set out in the constitution becomes a part 
of that instrument,** and, in some jurisdictions, in¬ 
quiry into the validity of the steps preliminary to 
adoption is prohibited after the amendment has 


taken its place as a part of the constitution.** As 
subsequently discussed infra § 146, the validity of 
the adoption of an amendment to the constitution 
is a judicial question. Courts should, after an 
amendment has been adopted, be slow to declare 
it unconstitutional on technical grounds,** and 
amendments must be presumed to be valid.*i How¬ 
ever, recognition by all state departments of an 
amendment as a part of the constitution cannot val¬ 
idate it or prevent judicial inquiry into its validity, 
where it has not been properly adopted.** 


So. 676, 190 La. 565—State ex rel. 
Porterie v. Board of Liquidation 
of State Bebt, 182 So. 661, 190 La. 
620. 

Mich.—School Diet of City of Pon¬ 
tiac V. City of Pontiac, 247 N.W. 
474, 262 Mich. 838, rehearing denied 
247 N.W. 787, 262 Mich. 338, 

Mo,—^Fahey v. Hackmann, 287 S.W. 
752, 291 Mo. 351. 

N.I>.—Green v, Frazier, 176 N.W. 11, 
44 N.D. 895, amrmed 40 S.Ct. 499. 
253 U.S. 283, 64 L.Bd. 878-~Stat6 
V. Wetz, 168 N.W. 835, 40 N.D. 299. 
S.C.—Brailsford v. Walker, 31 S.EL2d 
885, 205 S.C. 228. 

OoxLfftraotloiL of provlslosui 
A construction of a provision of 
the constitution which would make 
difficult or impossible any fair and 
just method of revising it wUl not 
be adopted by the courts. 

Neb.—^Baker v. Moorhead, 174 N.W. 
430, 108 Neb. 811. 

Mere reanraagenMat of a constitu¬ 
tion adopted by the people does not 
displace the true instrument. 

Mass.—^In re Opinion of the Justices, 
125 N.B. 849, 283 Mass. 603. 

Bevised oo]iJrtltii.tioa held validly 
adopted 

Ga.—Wheeler v. Board of Trustees of 
Fargo Consol. School Dist., 87 S.B. 
2d 822, 200 Ga 323. 

87. Ala»—^In re Opinions of the Jus¬ 
tices, 136 So. 585, 223 Ala 865. 

Ga.—Alexander v. Pulton County, 41 
S.£].2d 423, 201 Ga 857. 

La—Graham v. Jones, 8 So.2d 761, 
198 La 507. 

Md.—Corpxis Juris Seotisdum quoted 
in Hillman v. Stockett, 39 A.2d 803, 
806, 183 Md. 641. 

Mich.—School Dist of City of Pon¬ 
tiac V. City of Pontiac. 247 N.W. 
474, 262 Mich. 338, rehearing de¬ 
nied 247 N.W. 787, 262 Mich. 838. 
N.T.—^Browne v. City of New York, 
211 N.T.S. 806, 213 App.DiV. 206, 
affirmed 149 N.E. 211, 241 N.T. 96. 
Or.—^Boyd v. Olcott, 202 P. 431, 102 
Or. 827. 

87.6 Idaho.—Straughan v. City of 
Ooeur D’Alene, 24 P.2d 321, 53 Idaho 
494. 

Ky.—City of Louisville v. Presbyteri¬ 
an Orphans Home Soc. of Louis¬ 


ville, 186 S.W.2d 194, 299 Ky. 666— 
City of Louisville v. German, 150 
S.W.2d 981, 286 Ky. 477. 

N.M.—State ex rel. Hughes v. Cleve¬ 
land, 141 P.2d 192, 47 N.M. 230. 
Ohio.—State ex rel. Bruestle v. lUch, 
110 N.E.2d 778, 159 Ohio St. 13. 
Wis.—State V. King. 54 N.W.2d 181, 
262 Wis. 193. 

87.10 Wash.—State ex rel. Lemon v. 
Langlie, 273 P.2d 464, 45 Wash.2d 
82. 

87-15 N.M.—ZeUers v. Huff, 286 P.2d 
949, 55 N.M. 501. 

S.C.—Scroggie v. Bates, 48 S.E.2d 634, 
213 S.C. 141. 

88 . N.D.—Green v. Frazier, 176 N.W. 
11, 44 N.D. 395, affirmed 40 S.Ct 
499, 263 U.S. 233, 64 L.Ed. 878. 

Operation of amendments generally 
see infra $ 42 b. 

Amendments held valid | 

Miss,—State v. Brantley, 74 So. 662, 
112 Miss. 812, 113 Miss. 786, Ann. 
Cas.l917E 723. 

Effect of new constitution on amend¬ 
ment of old 

Where the framers of a new con¬ 
stitution are without authority to 
change or amend a prior constitu¬ 
tion, an amendment to the prior in¬ 
strument remains in full force and 
effect. 

La.—Tremont Lumber Co. v. Police 
Jury of Winn Parish, 81 So. 249, 
144 La. 678. 

89. Pa.—^Tausig v. Lawrence, 197 A. 
235, 328 Pa. 408. 

90. Idaho.—^Keenan v. Price, 195 P. 
2d 662, 68 Idaho 423. 

Ohio,—State v. Cook, 185 N.E. 212, 
44 Ohio App. 501. 

Xn determining the legality of an 
amendment, attacked on the ground 
of illegal adoption, the question pre-, 
sented is, not whether it is possible 
to condemn, but whether it is pos¬ 
sible to uphold. 

La.—^Board of Liquidation of State 
Debt of Louisiana v. Whitney-Cen¬ 
tral Trust & Savings Bank, 122 So. 
850, 168 La. 560. 

Mont.—Martien v. Porter, 219 P. 817, 
68 Mont 450. 


Partial effect 

Court could not separate an in¬ 
tegral part of a constitutional amend¬ 
ment which had been ratified by the 
people, and say that the remainder 
should stand, where it appeared that 
the measure would not have been 
adopted in that form. 

N.D.—^Larkin v. Gronna, 285 N.W. 59, 
69 N.D. 234. 

9L Ala.—In re Opinion of the Jus¬ 
tices, 47 So.2d,643, 254 Ala. 166. 
Ariz.—State ex rel. Jones v. Lock¬ 
hart, 265 P.2d 447, 76 Ariz. 390. 
Colo.—^Harrison v. People, 140 P. 203, 
57 Colo. 137. 

Fla.—Gray v. Winthrop, 156 So. 270, 
115 Fla. 721, 94 A.L.R. 804. 

Idaho.—^Keenan v. Price, 195 P.2d 
662, 68 Idaho 423. 

La.—State ex rel. Kemp v. City of 
Baton Rouge, 40 So.2d 477, 215 La. 
315—Board of Liquidation of State 
Debt of Louisiana v. Whitney-Cen¬ 
tral Trust & Savings Bank, 122 So. 
850, 168 La. 560. 

N.D.—Larkin v. Gronna, 285 N.W*. 69, 
69 N.D. 234. 

Doubt resolved iu favor of validity 
U.S.—Scott V. Frazier, D.C.N.D., 258 
F. 669, reversed on other grounds 
40 S.Ct. 603, 253 U.S. 243, 64 L.Ed. 
883. 

Fla.—Collier v. Gray, 157 So. 40, 116 
Fla. 845. 

Declaratiou of presumption, extends 
to constitution 

Legislative enactments declaring a 
particular statute book shall be pri- 
ma facie evidence in all courts of 
the originals extends to the state 
constitution contained therein, and a 
note reciting that there was no rec¬ 
ord of a vote showing its adoption 
which followed an amendment to the 
constitution found in a statute book 
does not destroy the prima facie pre¬ 
sumption of validity because of the 
presence of the article in the official 
statutes.—^Harrison v. People, 140 P. 
203, 67 Colo. 137. 

92. Ala.—^Hooi>er v. State, 89 So. 
598, 206 Ala. 371. 

Okl.—Corpus Juris Secundum cited 
in Cox V. Oklahoma Tax Commis¬ 
sion, 168 P.2d 634, 642, 197 Okl. 12. 
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CONSTITUTIONAL LAW § 7 


The provisions of a constitution may be impliedly 
repealed or abrogated by the adoption of changes 
in other portions which render such provisions ob¬ 
noxious or ineffective,^5 or by the adoption of a new 
constitution which is all-inclusive,^5.6 jj^t repeals 
by implication are not favored.®^ A proposed 
amendment which is defeated leaves the constitution 
unchanged, and such defeat does not have the 
effect of repealing a similar amendment which is 
already a part of the constitution,®^ nor are the 
provisions of an adopted amendment invalid or in¬ 
effectual because of the existence of provisions of 
the instrument which are different, therefrom.®® A 
proposed amendment is not rendered invalid or 
nullified by the fact that another amendment to the 
same article was adopted between the time of the 
first and second resolutions.®^ 

It is not essential to the validity of an amendment 
which in effect modifies a constitutional limitation 
that the limitation be first changed, as the amend¬ 
ment itself works the change.®® Generally, a con¬ 
stitution may be amended in any particular,®®*® and 
a new article on a new subject not amending any 
existing article may be submitted by the legislature 
as an amendment.®®w So an amendment need not be 
germane to any other feature of the constitution, 


or to the feature which is thus amended, provided 
it is dear and definite in its provisions.®®*® The all- 
indusive power to amend the constitution by taking 
out and adding features includes the power to 
suspend a feature of the constitution for a definite 
period so as to take the feature out of the consti¬ 
tution during that period and to put it back in at 
the end of the period, in one process, when the 
meaning of the amendment is dear and definite.®®*^® 

Provisions of a constitution as to the method of 
amendment may themselves be amended in the same 
manner as other portions of the constitution.^ 
Where the character or nature of an amendinent 
is not prescribed, it may extend to a change in the 
form of government 1*® 

The power to amend a constitution indudes the 
power to repeal a provision thereof, and a repealing 
amendment must be adopted in the same manner as 
any other amendment® 

Constitutional provisions mmdatory. Provisions 
of a constitution regulating its own amendment, 
otherwise than by a convention, are not merely dir 
rectory, but are mandatory;® and a, strict observ¬ 
ance of every substantial requirement is essential 
to the validity of the proposed amendment^ These 


93. Cal.—Wright v. Jordan. 221 P. 
915, 192 Cal. 704. 

Mo.—State v. Burns, 172 S.W.2d 259, 
361 Mo. 163—Moore v. Brown, 166 
S.W.2d 667, 860 Mo. 256. 

N.D.—Ciorpnji Juris Seciiadiim cited in 
Egbert v. City of Dunseith, 24 N. 
W.2d 907, 909, 74 N.D. 1, 168 A.L.R. 
621. 

93.5 Qa.—^Bibb County v. Garrett, 61 
S.B.2d 658. 204 Ga. 817—Fulton 
County V. Iiockhart, 45 S.E.2d 220, 
202 Ga. 878. 

94. Operation of amendment in con¬ 
nection with rule that repeals by Im¬ 
plication are not favored see infra $ 
42. 

94.5 N.Y.—Stoughton v. Cohen, 23 N. 
E.2d 460, 281 N.Y. 843. 

95. Ark.—Brickhouse v. Hill, 268 S. 
W. 865, 167 Ark. 613. 

96. Ga.—Clements v, Powell, 116 S. 
E. 624, 155 Ga 278. 

97. N.Y.—^Browne v. City of New 
York, 149 N.B. 211, 241 N.Y. 96. 

95. Ga—^Moore v. Smith, 79 S.B. 

1116, 140 Ga 854. 

12 C.J. p 682 note 81. 

95.5 Tex.—Stephens v. State, 133 S. 
W.2d 180, 138 Tex.Cr. 43, followed 
in Davis v. State, 133 S.W.2d 132, 
first case, 138 Tex.Cr. 17. 

Change of existing provisiou 
A constitutional cunendment cannot 
be “unconstitutional” when tested by 
the provision which it purports to 


change, and the people can do any¬ 
thing by constitutional amendment 
unless prohibited by terms of the 
constitution of the United States. 
Colo.—Cooper Motors v. Board of 
County Com*rs of Jackson County, 
279 P.2d 685. 

99. Colo.—^People v. Sours, 74 P. 167, 
31 Colo. 369, 102 Am.S.R. 34. 

12 C.J. p 682 note 84. 

99.5 Ala—^Downs v. City of Bir¬ 
mingham, 198 So. 231, 240 Ala 177. 

99.10 Ala—^Downs v. City of Bir¬ 
mingham, supra 

1 . Colo.—^People v. Sours, 74 P. 167, 
31 Colo. 369, 102 Am.S.R. 34. 

1 .5 Ala.—^Downs v. City of Birming¬ 
ham, 198 So. 231, 240 Ala 177. 

2 . Or.—Ex parte Kerby, 206 P. 279, 
103 Or. 612, 36 A.L.R. 1451. 

3. Ala—Downs v. City of Birming¬ 
ham. 193 So. 231, 240 Ala 177—Cor¬ 
pus JtLTls oited in. Johnson v. Craft, 
87 So. 375, 205 Ala 386. 

Fla—State ex rel. Landis v. Thomp¬ 
son, 163 So. 270, 120 Fla 860. 

La—Corpus Juris Secundum quoted 
in Graham v. Jones, 8 So.2d 761, 
782, 198 La 607. 

Md.—Corpus Juris Secundum quoted 
in Hillman y. Stockett, 39 A.2d 803, 
806, 183 Md. 641. 

Mont.—Tipton v. Mitchell, 35 P.2d 
110, 97 Mont. 420—^Martien v. Por¬ 
ter, 219 P. 817, 68 Mont 450. 

Ohio.—Switzer v. State, 133 N.B. 662, 
103 Ohio St 306. 


Hockett V. State Liquor License 
Board, 16 Ohio N.P.,N.S., 417, af¬ 
firmed 110 N.B. 486, 91 Ohio St 176. 
Or.—Boyd v. Olcott 202 P. 431, 102 
Or. 327. 

S.C.—Corpus juris quoted In Duncan 
V. Record Pub. Co., 143 S.E. 31, 68, 
146 S.C. 196. 

Wis.—State v. Zimmerman, 204 N.W. 

803, 187 Wis. 180. 

12 C.J. p 688 note 43. 

4. La—Corpus Juris Secundum 
quoted in Graham v. Jones, 3 So. 2d 
761, 782, 198 La 607. 

Md.—Corpus Juris Secundum quoted 
in Hillman v. Stockett, 89 A.2d 803, 
806, 183 Md. 641. 

Mich.—People v. Alger, 35 N.W.2d 
669, 323 Mich. 623. 

N.Y.—Browne v. City of New York, 
211 N.Y.S. 306, 213 App.Div. 206, af¬ 
firmed 149 N.B. 211, 241 N.Y. 96. 
N.D.—^Larkin v. Gronna, 285 N.W. 69. 
69 N.D. 234. 

Ohio.—^Hockett v. State Liquor Li¬ 
cense Board, 110 N.E. 485, 91 Ohio 
St 176. 

Va—Staples v. Gilmer, 33 S.E.2d 49, 
183 Va 613, 168 A.L.R. 496.. 

12 C.J. p 689 note 44. 

Partlcnlar requirements 
Under the constitution, the assent 
of two-thirds of legislature, the sub¬ 
mission of only one amendment in 
each proposal, the designation by leg¬ 
islature of date of election at which 
submission shall take place, the pub¬ 
lication of proposed amendment, and 
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provisions are as binding on the people as on the 
legislature, and the former are powerless by their 
vote of acceptance to give legal sanction to an 
amendment the submission of which was made in 
disregard of the limitations contained in the con- 
stitution.5 Any attempt to revise or adopt a new 
constitution in any other manner than the one pro¬ 
vided in the existing instrument is almost invari¬ 
ably treated as extraconstitutional and revolution¬ 
ary,^ It has been held, however, that the substance 
more than the form is to be regarded in considering 
whether compliance has been had with the require¬ 
ments of constitutional provisions setting up the 
method of amendment,and that substantial com- 


16 C.J.S. 

pliance with the provisions of the constitution as to 
amendment is sufficient®-^® 

A statute is not a constitutional amendment with¬ 
in the meaning of constitutional provisions regu¬ 
lating procedure for amending the constitution,7 
even though such statute be adopted by a vote of 
the people.® A statute which attempts to amend a 
constitution is invalid,® as is also a statute which 
attempts to alter the constitutional method of 
amendment.^® 

Distinction between amendment and revision. 
Every proposition which effects a change in a con¬ 
stitution, or adds or takes away from it, is an 
amendment,and remains as such until the au- 


a majority of popular vote, are indis¬ 
pensable to give validity to a pro¬ 
posed constitutional amendment, and 
each of such essentials is as import¬ 
ant as the other, and in absence of 
any one of them a proposed amend¬ 
ment is without effect. 

Lia.—Graham v. Jones, 8 So.2d 761, 
198 La. 507. 

Sea,nlremeats oonplled with 
Mo.—State ex rel. Otto v. Kansas 
City, 276 S.W. 289, 310 Mo. 542. 

5. Ala.—Johnson v. Craft, 87 So. 875, 
205 Ala. 386. 

La.—Ck>rpiu Juris Seouadum quoted 
la Graham v. Jones, 3 So.2d 761, 
782, 198 La. 507. 

Mo.—^Corpus Juris Seonndum cited la 
Moore v. Brown, 165 S.W.2d 657, 
660, 350 Mo. 256. 

12 C.J. p 689 note 45. 

6 . Mo.—Corpus ‘ Juris Seouadum cit¬ 
ed ia Moore v. Brown, 165 S.W.2d 
657, 660, 850 Mo. 256. 

OkL—^In re Initiative Petition on Pro¬ 
posed Charter for City of Okmul¬ 
gee, 214 P. 186, 89 Okl. 134. 

12 C.J. p 682 note 79. 
exaim of iavalidity denied 
An objection that a particular con¬ 
stitutional amendment was not 
adopted on account of there being no 
valid lesral machinery provided for 
the submission of such amendment, 
and for the casting, counting, and 
returning of the votes thereon, is 
without weight where the constitu¬ 
tion and the amendments thereto 
show an abundance of provision for 
the submission of an amendment at 
a public election, for the preparation 
of the ballots, for the casting and 
counting of them, for the certifica¬ 
tion of the result, and for the pub¬ 
lication finally by the secretary of 
state. 

Ohio.—^Hockett v. State Liquor Li¬ 
censing Board, 110 N.R 485, 91 
Ohio St. 176. 

8.5 Fla.—Corpus Juris Secundum 
cited in Sylvester v. Tindall, 18 So. 
2 d 892, 896, 154 Fla. 663—Collier v. 
Gray, 157 So. 40, 116 Fla. 845. 


Idaho.—Keenan v. Price, 195 P.2d 662, 
68 Idaho 423. 

Mich.—City of Jackson v. Nims, 26 N. 

W.2d 569, 816 Mich. 694. 

Doctrine of de minimus non curat lex 
held applicable 

S.C.—^Marshall v. Hose, 49 S.E.2d 720, 
213 S.C. 428. 

Proposed amendment held not objeo- 
tlonable 

Ala.—Storrs v. Heck, 190 So. 78, 238 
Ala. 196. 

La.—Orleans Parish School Board v. 
City of Now Orleans, App., 56 So.2d 
280. 

Mo.—Marsh v. Bartlett, 121 S.W.2d 
737, 348 Mo. 526. 

edO Ala.—Storrs v. Heck, 190 So. 
78, 238 Ala. 196. 

Ga.—^Mayer v. Adams, 186 S.B, 420, 
182 Ga. 624. 

Idaho.—^Keenan v. Price, 195 P.2d 662, 
68 Idaho 423. 

La.—Board of Liquidation of State 
Debt of Louisiana v. Whitney-Cen¬ 
tral Trust & Savings Bank, 122 So. 
850, 168 La. 560. 

Mont.—Martien v. Porter, 219 P. 817, 
68 Mont 450. 

Neb.—State v. Cline, 224 N.W. 6, 118 
Neb. 150. 

Tex.—^Whiteside v. Brown, Civ.App., 
214 S.W.2d 844, error dismissed. 

12 C.J. p 688 note 43 [b]. 

Idteral compUanoe is not required 
In the case of constitutional provi¬ 
sions which, although mandatory in 
their nature, are essentially procedur¬ 
al and only a part of the machinery 
or forms for the amendment of the 
constitution. 

W.Va.—State ex reL Morgan v. O'Bri¬ 
en, 60 S.B.2d 722, 134 W.Va. L 

Clerical error held immaterial 
Idaho.—Keenan v. Price, 195 P.2d 662, 
68 Idaho 423. 

7. Ii€L—state ex rel. Bahns v. City 
of New Orleans, 112 So. 718, 163 
La. 777. 

Mont.—State v. Erickson, 244 P. 287, 
75 Mont 429. 
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Okl.—Corpus Juris Secundum cited in 
Cox V. Oklahoma Tax Commission, 
168 P.2d 634, 689, 197 Okl. 12. 

8 . Cal.—^Wallace v. Zinman, 254 P. 
946, 200 Cal. 585, 62 A.L.R. 134L 

Colo.—^People v. Prevost, 134 P. 129, 
55 Colo. 199. 

Okl.—Corpus Juris Secundum cited 
in Cox V. Oklahoma Tax Commis¬ 
sion, 168 P.2d 634, 639, 197 Okl. 12 
—Simpson V. Hill, 263 P. 635, 128 
Okl. 269, 56 A.L.R. 706—^Adams v. 
Iten Biscuit Co., 162 P. 938, 63 
Okl. 52. 

12 C.J. p 683 note 86. 

9. Mo.—Erwin v. Nolan, 217 S.W. 
837, 280 Mo. 401. 

la Mich.—Hamilton v. Deland, 198 
N.W. 843, 227 Mich. 111. 

II. Ala.—Corpus JUris Secundum 
cited in Downs v. City of Birming¬ 
ham, 198 So. 231, 235, 240 Ala. 177. 

Mont.—State v. Cooney, 225 P. 1007, 
70 Mont 365. 

Va.—Corpus Juris Secundum quoted 
in Staples v. Gilmer, 33 S.E2d 49, 
53, 183 Va. 613, 158 A.L.H. 495. 
Other definition 

Ohio.—State v. Fulton, 124 N.B. 172, 
99 Ohio St 168. 

▲et held to be amendment 
Mich.—School Dist of City of Pon¬ 
tiac V. City of Pontiac, 247 N.W. 
474, 262 Mich. 338, rehearing de¬ 
nied 247 N.W, 787, 262 Mich. 338. 
Mont.—State v. Cooney, 225 P. 1007, 
70 Mont 355. 

Act held not new constitution 
Ga.—Alexander v. Fulton County, 41 
S.E.2d 423. 201 Ga. 857. 

Xaoorporation of amendment into con¬ 
stitution 

Any amendment to article of con¬ 
stitution relating to legislative de¬ 
partment which has been legally 
passed and adopted may be written 
into the article which might lawfully 
have been embraced within it at the 
time constitution was adopted. 

III. —People ex rel. Soble v* Gill, 193 
N.K 192, 358 IlL 26L 
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thority which voted it in shall vote it out,i3 while a visions o£ the constitution regulating the form an 
revision implies a reexamination and restatement of contents of amendments.i^-5® It is essential to th 
the constitution, or some part of it, in a corrected validity of a constitutional amendment that it b 
or improved form.^* The adoption by the people certain and definite in its provisions,and that'th 
of a state of a complete and new constitution is ^^^ds, terms, and phrases used be capable of a cor 
not an amendment of earlier constitutions.!* understanding.ie It is not neces 

b. Porm and Requisites of Proposed Amend- sary that the section or article be numbered.^®- 
ments Generally, no proposed amendment should contaii 

Complfance must be had with provisions of the con- more than pne subject and matters properly con 
stitution regulating the form and contents of amendments, nected therewith,^'^ and if the proposed amendmen 

Generally, an amendment must comply with pro- is double or multifarious, the defect is substantive 


12 . Mont—State v. Cooney, 225 P. 
1007, 70 Mont 855. 

13. Cal.—Corpus JTiirls SeomLdim 
cited in McFadden ▼. Jordan, 196 P. 
2d 787, 789, 82 Cal.2d 830, certiorari 
denied 69 S.Ct 640, 886 U.S. 918, 93 
Ii.Ed. 1080. 

Mont—State v. Cooney, 225 P. 1007, 
70 Mont 865. 

Va.—Oorpns Juris Secimdiim gooted 
in Staples v. Gilmer, 88 S.B.2d 49, 
53, 188 Va. 613, 168 A.Xi.B. 496. 
true of terms synonymotudy 
N.D.—State v, Taylor, 138 N.W. 1046, 
22 N.I>. 362. 

Separate prooedtires 
“Amendment" and “revision" of 
constitution are separate procedures 
each havinj a substantial field of ap¬ 
plication, not mere alternative proce¬ 
dures in the same field. 

CaL—^McFadden v. Jordan. 196 P.2d 

787, 82 Cal.2d 330, certiorari denied 
Allen V. McFadden, 69 S.Ct 640, 
336 U.S. 918, 98 L-Fd. 1080. 

Held a revision and not an amende 
ment 

Qa.—^Pulton County v. Lockhart 45 
S,B.2d 220, 202 Ga. 878—Wheeler v. 
Board of Trustees of Fargo Consol. 
School Dist. 37 S.B.2d 322, 200 Ga. 
323. 

X4. N.T.—Wendell v, Lavin, 158 N. 
B. 42. 246 N.T. 115. 

X4.50 Idaho.—^Keenan v. Price, 195 P. 

2 d 662, 68 Idaho 423. 

Necessity of title see infra 9 9 a (2). 

15. Ala.—Gorpns Juris Secnndw 
cited in Downs v. City of Birming¬ 
ham, 198 So. 231, 236, 240 Ala. 177. 
Idaho.—^Keenan v. Price, 195 P.2d 662, 
68 Idaho 423. 

Or.—State v. Hecker, 221 P. 808, 109 
Or. 520. 

Am endment held sniftclently certain 
Cal.—Gin S. Chow v. City of Santa 
Barbara, 22 P.2d 5, 217 Cal. 673, 
followed in Matthiessen v, City of 
Santa Barbara, 22 P.2d 19, 217 Cal. 

788, and Matthiessen v. Monteclto 
County Water Dist, 22 P.2d 19, 217 
CaL 789. 

Ga.—^Madronah Sales Co. v. Wilburn, 
181 S.B. 173. 180 Ga. 887—Clements 
V. Powell, 116 S.m 624, 155 Ga. 278. 


Mistaken designation immaterial 
The validity of an amendment of 
a constitution would not be affected 
by the fact that it referred to the 
wrong section number of such con¬ 
stitution. 

Or.—State v. Tollefson, 16 P.2d 626, 
142 Or. 192—State v. Hecker, 221 
P, 808, 109 Or. 520. 

Designation of superseding amend¬ 
ment 

It has been held that a supersed¬ 
ing amendment should be designated 
by the same name or number as the 
amendment which it replaces. 

Ark.—Schichtl v. Uda, 292 S.W. 981, 
173 Ark. 657. 

13. “Measure” In constitutional 
amendment relating to initiative pe¬ 
titions means only "constitutional 
amendment" as defined therein. 

Mass.—In re Opinion of the Justices 
Relative to the Fighteenth Amend¬ 
ment of the Constitution of the 
United States, 160 N.F. 439, 262 
Mass. 603. 

"Constltutloual amendmeiLt” 

Phrase “constitutional amendment" 
in an amendment relating to popular 
initiative refers to amendment to 
state constitution and not the fed¬ 
eral constitution. 

Mass.—In re Opinion of the Justices 
Relative to the Fighteenth Amend¬ 
ment of the Constitution of the 
United States, supra. 

“AS herein provided” 

The legal significance of words “as 
herein provided" in an amendment 
must be construed as if words “as 
provided by the Constitution" were 
substituted for them, and hence it 
applies to constitutional amendments 
proposed and submitted by general 

ofifiAvnhl V 

Ark.—Brickhouse v. Hill, 268 S.W. 
865, 167 Ark. 513. 

16.5 Me.—^Marsh v. Bartlett, 121 S. 
W.2d 737, 843 Mo. 626. 

17- Ala.—In re Opinions of the Jus¬ 
tices, 136 So. 585, 223 AJa. 365. 

Colo.—^In re Interrogatories by the 
Governor Concerning Initiated 
Amendment No. 4, 65 P.2d 7» 991 
Colo. 691. I 


Fla.—City of Coral Gables v. Gray 
19 So.2d 318, 154 Fla. 881. 

Ky.—Curry v. Laffoon, 88 S.W.2d 307, 
261 Ky. 676. 

Submission of several amendments as 
one see infra 9 9b (3). 

Requirement of single subject as ap¬ 
plication to amendments proposed 
by initiative petition see infra sub- 
I division o of this section. 

Purpose 

The constitutional provisions that 
no constitutional amendment shall re¬ 
late to more than one subject are in¬ 
tended to prevent submission as one 
amendment of two or more proposi¬ 
tions which are so widely separated 
in meaning and purpose as to have no 
logical interdependence. 

Ky.—Hatcher v. Meredith. 173 S.W.2d 
665, 295 Ky. 194. 

Applioatlon to all amendments 
The provision of constitution that 
no proposed constitutional amend¬ 
ment shall contain more than one ar¬ 
ticle or subject refers to all amend¬ 
ments, whether proposed by constitu¬ 
tional convention, general assembly 
or the initiative, and shows that re¬ 
quirement of singleness is regarded 
as substantive. 

Mo.—Moore v. Brown, 165 S.W.2d 667, 
350 Mo. 256. 

Limitation held inapplicable 
The section of the constitution pro¬ 
viding that no bill shall embrace 
more than one subject, which shall be 
expressed in its title, is inapplicable 
to proposed amendments to the state 
constitution, since it refers to legis¬ 
lative enactments only. 

N.D.—^Larkin v. Gronna, 285 N.W. 69, 
69 N.D. 234. 

Or.—^Baum v. Newbry, 267 P.2d 220, 
200 Or. 676. 

Proposed amendments held not objec¬ 
tionable 

Ky.—^Funk V. Fielder, 243 S.W.2d 474 
—^Hatcher v. Meredith, 173 S.W.2d 
665, 295 Ky. 194. 

La.—^Miller v. Greater Baton Rouge 
Port Commission, 74 So.2d 387, 226 
La. 1095. 

Mich.—City of Jackson v. Nhns, 26 
N.W.2d 569, 316 Mich. 694. 

Mo.—Marsh v. Bartlett, 121 S.W.2d 
737, 843 Mo. 526, 
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iukI tike amendment will be void even if adopted.!^*® 
Where two or more unrelated proposition$ are sub- 
mitt^ as one amendment, the proposed amendment 
vioUtes the rule.forbidding.am^idments to relate to 
more than one subject,!*^*!® but generally a single 
constitutional amendment may cover several prop¬ 
ositions if they are not distinct or essentially un¬ 
related,and if each provision of a proposed 
amendment is ah integral part of a generd plan, 
the amendm^t is not plural.i'^-20 The' fact that a 
proposed amendnient impliedly repeals sections not 
mentioned therein does not render the proposed 
amendment improper as relating to more Aan one 

subject.i‘^*25 

According' to some authority, a constitutional 
amendment should not lie legislative in character^^^ 
but it has also been. held that by conferring on the 
le^slatiye department the exclusive power to legis¬ 
late, the, people did not deprive themselves of the 
power of doiiig so by and through the constitution. 


itself either in a- new one Or by means of amendment 
to the.old one,4^*5 and that legislation may at any 
time be inserted in the constitution by pursuing 
methods provided in the constitution for making 
amendments.^^*^® A proposed amendment must con¬ 
fine itself within the limitations set out by the con¬ 
stitution,but the substance rather than the form 
is to be regarded in determining the question of 
compliance with constitutional requirements.20 

c. Initiative Petition 

■ Where there Is proyielon therefor, amendment may 
be proposed by Initiative petitions, but compliance must 
be had with the relevant constitutional provisions. 

Unless otherwise provided by the constitution, an 
initiative petition is not a proper mode of securing 
the submission of constitutional amendments to the 
people,21 but, where there is provision therefor, 
amendments may be so proposed and submitted by 
the. people.22, When amendments are instituted in 
this manner, compliance must be . had with all con- 

Constttatioaal revision 
The init^tlve power applies only to 
proposing; and adopting or rejecting 
of laws and amendments to constitu¬ 
tion, and does not extend to a consti¬ 
tutional revision; in determining 
whether proposed ‘ change of consti¬ 
tution is an “amendment” which may 
be submitted by initiative or a “revi¬ 
sion” which must be proposed by con¬ 
vention, each, situation must be re¬ 
solved on its own facts and change 
is not a mere amendment whenever 
less than all sections of constitution 
are altered. 

Cal.—McFadden v. Jordan, 196 P.2d 
787, 82 Cal.2d 330, oertiorari denied 
Allen V. McFadden, 69 S.Ct 640, 
336 U.S. 918, 93 L-Ed. 1080. 

28. Mich.—Hamilton v. Deland, 191 
N.W. 829, 221 Mich. 641. 

Mo.—-State v. Burns, 172 S.W.2d 269, 
361 Mo. 163—^Marsh v. Bartlett, 121 
S,W.2d 737, 348 Mo. 526. 

Ohio.—State v. Pulton. 124 N.B. 172, 
99 Ohio St 168. 

[ OkL—Ramsey v. Perslnger, 141 P. 13, 
43 Okl. 41. 

12 a J. p 688 note 39. 

Exercise of political power 
When proceeding to amend the con¬ 
stitution is begun by initiative peti¬ 
tion, it is the exercise of a political 
power and the agencies designated for 
securing expression of the sovereign 
will exercise a political function.. 

N.D,—^Larkin v. -Oronna, 285 N.W. 59, 
69 N.D. 234. 

Separate imrelated ameaidments 

An initiative petition may propose 
separate amendments unrelated to 
each other, if distinguished from each 
other in the petition. 

Ohio.—State v. Bettman, i76 N.E. 664, 
124 Ohio St 24. 


lV.S’ Mo:—Moore’V. Br6wn,'l65 S.W. 
2dl 657, 360 Mo. 266. 

17*10 lEy.—Hatcher v. Meredith. 173 
S.W.2d 665, 296 Ky. 194. 

17.15 Kyv—Punk v. Pielder, 243 S.W. 
2d 474. 

17.26 'Ky.—Hatcher v. Meredith, 173 
aW.2d 665, 295 Ky. 194: 

Single object or purpose, 
Constitutional provision that an 
amendjuent ^shall relate to . but one 
subject met if several propositions 
in proposed amendment are congruous 
and germane to a single object of pui> 
pose , end all are legitimately connect¬ 
ed or related to one subject' 

Ky.—Funk v. Fielder, 243 &W,2d 
474.. 

17.25 Ky.—Hatcher v. Meredith, 173 
aW.2d 665, 296 Ky. 194. 

18. Amendment not objectionable as 
statutory 

Colo.—In re Interrogatories by the 
Governor Concerning Initiated 
Amendment No. 4, 65 P.2d 7, 99 
Colo. 691. 

Mo.—Marsh v. Bartlett 121 S.W.2d 
787, 843 Mo. 526. 

Hatters severable 
A constitutional itmendment pro¬ 
viding for additional bond issue for 
construction of state highways which 
contains a paragraph providing that 
fees shall be appropriated to state 
road fund without legislative action 
severable .fronr the . amendment 
which has been > held not'to be in¬ 
valid on ground it is legislative in 
character or that it contains more 
than one sdbjeot.—State ex rel. State 
Highway- Commission v. Thompsod, 
19 S.W.2d 642, 323 Mo. 742. 


DeoisioiL in'advaaoe'of submisdion 
The line of demarcation between 
legislation and constitutional provi¬ 
sion is too Indefinite to require that 
an arbitrary decision must be made in 
advance of submitting a proposal to 
voters,, as tp whether the proposal 
must be initiated as legislation or as 
an amendment to the constitution. 
Mich.—City of Jackson v. Nims, 26 
N.W.2d 669, 316'Mich. 694. 
las Ala.—Downs v. City of Bir¬ 
mingham. 198 So. 231, 240 Ala. 177. 
laiO Ala.—^Downs v. City of Bir¬ 
mingham, supra. 

19. Mass.—^In re Opinion of the Jus¬ 
tices, 9 N.B.2d 186, 297 Mass. 677. 

Proposed amendment held violative 
of limitations 

Proposed amendment seeking re¬ 
striction of use of proceeds of cer¬ 
tain revenues derived from motor 
vehicle registration fees and the like I 
to use for highway purposes only is 
violative of constitutional provision 
prohibiting proposal by initiative pe¬ 
tition of any measure whidh makes 
“specific appropriation” of money 
from treasury of commonwealth in 
sense that proposed amendment 
would, if adopted, broaden scope of 
initiative beyond limitations impos¬ 
ed by existing constitutional provi¬ 
sion. 

Mass.—^In re Opinion of the Justices, 
supra, 

20 . Substance rather than form as 
controlling in considering the ques¬ 
tion of compliance with requirements 
of constitutional provisions setting up 
the method of amendment, see supra 
subdivision a of this section. 

2 X. Utah.—White v. Welling, 67 P. 

. 2d 703, 89 Utah 335. 
il2 CJ. p 688 note 39 [e]. 
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stitutional and valid statutory requirements.^^ How¬ 
ever, the substance, more than the form, is td be 
regarded in considering whether all requirements' 
have been observed with respect to submission of 
the proposed amendment,23.5 and a constitutional 
provision will not be vitiated after adoption by the 
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voters on the ground of noncompliance with nones¬ 
sential requirements of law.23.l0 

Generally, compliance must be had with valid re¬ 
quirements as to the form and contents of the 
petition,24 such as constitutional and statutory re- 


23 . Ark.—^Bradley v. Hall, 261 S.W. 

2d 470, 220 Ark. 925. 

CaL—Gage v. Jordan, Hetirement 
Life Payments Ass’n, Interveners, 
147 P.2d 887, 23 Cal.2d 794—Thomp¬ 
son V. Kerr, 104 P.2d 1021, 16 
Cal.2d 130. 

Mich.—Scott V. Vaughan, 168 N.W. 
709, 202 Mich. 629. 

Mo.—^Moore v. Bro’^^ 165 S.W.2d 657, 
350 Mo. 256. 

Liberal construction in favor of ex¬ 
ercise of right by people see infra 
§ 14. 

Mandatory nature 

Provisions of the section of the 
constitution dealing with initiative 
and referendum are mandatory on the 
supreme court, as well as on the peo¬ 
ple and the secretary of state. 

N.D.—^Larkin v, Gronna, 286 N.W. 69, 
69 N.D. 234. 

Single subject 

(1) Constitutional provision requir¬ 
ing every constitutional amendment 
or statute proposed by initiative to 
relate to but one subject would be 
construed as having been adopted 
pursuant to purposes underlying prior 
constitutional provision requiring 
every act to embrace but one subject, 
which subject shall be expressed in 
its title. 

Cal.—Perry v. Jordan, 207 P.2d 47, 34 
Cal.2d 87. 

(2) Under other constitutions, lim¬ 
itations requiring every act to em¬ 
brace but one subject and prohibiting 
revision by reference to title do not 
apply to constitutional amendments 
proposed by initiative petition, and 
an amendment proposed by initiative 
petition, repealing specified sections 
of constitution, satisfied constitution¬ 
al and statutory requirements that 
such petition have some title and 
some text 

Ariz.—Barth v. White, 14 P.2d 743, 40 
Ariz. 548. ' 

(3) Requirements as to singleness 
of subject matter generally see siipra 
subdivision b of this section. 

Statute held inapplicable 

(1) Statute requiring secretary of 
state to estimate amount of expendi¬ 
ture, tax revenue or indebtedness and 
interest required to meet provisions 
of Initiative measure which involves 
expenditure of public money by state, 
or raising of funds by state by im¬ 
posing tax or. incurring indebtedness, 
was not applicable to initiative meas¬ 
ure which would amend constitution 
by abolishing pari-mutuel betting on 
horse and dog racing and would re¬ 


sult in loss to state of revenue re¬ 
ceived from such betting. 

Or.—State ex reL Stadter v. Newbry, 
248 P.2d 840, 196 Or. ,831. 

(2) Such statute also was not ap¬ 
plicable to initiative measure which 
would amend constitution by pre¬ 
scribing exclusive method of taxation 
for use of public highways and would 
cut off existing sources of revenue 
from laws imposing taxes for use 
of highways, and would nullify a 
measure on ballot which would in¬ 
crease tax imposed upon motor vehi¬ 
cles used in transportation of persons 
or property as carriers. 

Or.—State ex rel. Stadter v. Newbry, 
248 P.2d 846, 196 Or. 343. 
AdvertlsiiLg for circulators not pro¬ 
hibited 

Colo.—^Brownlow v. Wunsch, 83 P.2d 
776, 103 Colo. 120. 

23.5 Mich.—City of Jackson v. Nlms, 
26 N.W.2d 6.69, 316 Mich. 694. 

Xf the purpose intended con be at^ 
tained by the procedure followed to 
invoke the powers of the initiative 
for amendment of the state constitu¬ 
tion, such procedure will be sustained^ 
in the absence of evidence of fraud 
or willful knowledge of wrongful con¬ 
duct 

Okl.—In re Initiative Petition No. 224, 
State Question No. 314, 172 P.2d 
324, 197 Okl. 432. 

Clerical or technical errors 
Objections to sufficiency of initia¬ 
tive petitions calling for submission 
to voters of proposed constitutional 
amendments based on clerical or tech¬ 
nical errors should be disregarded. 
Okl.—In re Initiative Petition No. 224, 
State Question NOw 314, supra. 

23.10. Mich.—City of Jackson v. 
Nims, 26 N.W.2d 569, 316 Mich. 694, 

24. Ariz.—^Barth v. White, 14 P.2d 
743, 40 Ariz. 648. 

Cal.—California Teachers*. Ass*n v. 

Collins, 34 P.2d 134, 1 Cal.2d 202. 
N.D.—^Larkin v. Gronna, 285 N.W. 
69, 69 N.D. 234—Wood v. Byrne, 232 
N.W. 303, 60 N.D. 1. 

Okl.—In re Initiative Petition No. 224, 
State Question No. 314, 172 P.2d 
324, 197 Okl. 432. 

Text of amendment 

<1) Where so required, an initia¬ 
tive petition for a proposed amend¬ 
ment must contain the full text of 
the measure proposed, and, where 
such is lacking, is insufficient bn its 
face. 

N.D.—Dyer v. Hall, 199 N.W. 764. 61 
N.D. 39L 
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(2) Where a petition should con¬ 
tain a summary of the contents and 
purposes of the proposed amendment 
it must be a short concise summing 
up, reducing the proposal to a nar¬ 
row compass. 

Ohio—State v. Bettman, 176 N.B. 664, 

124 Ohio St 24. 

(8) The requirement that a propos¬ 
ed amendment by the initiative dis¬ 
closed full text of proposed measure, 
including cognate constitutional pro¬ 
visions which will be amended by im¬ 
plication, refers only to cognate pro¬ 
visions which are in direct conflict 
Mo.—Moore v. Brown, 166 S.W.2d 667, 

360 Mo. 256. 

(4) The statutory procedure au¬ 
thorizing court to Interfere by injunc¬ 
tion to prevent submission of a pro¬ 
posed measure where initiative peti¬ 
tions fail to comply with requirement 
that they disclose full text of propos¬ 
ed measure, including cognate consti¬ 
tutional provisions which will be 
amended by implication, Is not sub¬ 
stantive, may . be “waived** by failure 
to invoke . iiijunctive relief, and, ap¬ 
plies only to amendments by the ini¬ 
tiative. 

Mo.—State v. Burns, 172 S.W.2d 259, 

361 Mo. 168—^Moore v. Brown, 166 S. 

W.2d 657, 860 Mo. 256. 

(6) Petition held sufficient. 

Mich.—City of Jackson v. Nims, 26 

N.W.2d 669, 316 Mich. 694. 

‘*DesczIptlo]i” of proposed measure 
Mass.—re Opinion of the Justices, 

9 N.B.2d 189, 297 Mass. 682. 

Blsolosure of changes 

(1) Under constitutional amend¬ 
ment making the initiative one of 
methods of amending constitution and 
statutes enacted pursuant thereto, a 
I proposed amendment by the initiative 
I must disclose what integrally related 
provisions of the constitution it is 
changing, and an initiative petition 
will be insitffiolent if such showing is 
not made. 

Mo.—State v. Burns, 172 S.W.2d 259, 

361 Mo. 163—Moore v. Brown, 165 

S.W.2d 657, 360 Mo. 266. 

(2) The fact that initiative petition 
and proposed unicameral constitution¬ 
al amendment embodied therein fail¬ 
ed to set out cognate Inconsistent 
constitutional provisions being 
changed did not render the petition 
void in absence of successful chal¬ 
lenge, where petition was withdrawn 
by its sponsors before the election. 
Mo.—Stkte V. Burns, supra. 
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quirements with respect to signatures,2*-® the title constitutional and statutory requirements as to the 
on the petition,24.io and affidavits verifying the number of signers,*® time for circulation of the peti- 
petition.*®-!® Also, compliance must be had with 


lield enffieieiit 

Colo ,—^Brownlow v. Wunsch, 83 P.2d 
775, 103 Colo. 120. 

Mo.—State v. Burns, 172 S.W.2d 269, 
851 Mo. 163. 

24i5 Colo.—Case v. Morrison, 197 P. 

2d 621, 118 Colo. 617. 

Ohio.—^In re Initiative Petitions Cov¬ 
ering: Amendments to Constitution 
of State of Ohio and Old Age Pen¬ 
sions, 3 Ohio Supp. 76. 
a>ate and address 

(1) The statute providing that each 
signer of an initiative petition shall, 
at time of signing the petition, him¬ 
self affix thereto the date of his sign¬ 
ing, constitutes reasonable legislative 
regulation in furtherance and not lim¬ 
itation upon the initiative power re¬ 
served in the constitution. 

Cal.—^Thompson v. Kerr, 104 P.2d 
1021, 16 Cal.2d 180. 

(2) The purpose of the code section 
requiring the residence of signer as 
to street, number, ward and precinct 
to be set forth in petition to ini¬ 
tiate a constitutional amendment is to 
facilitate the work of the board of 
elections in determining the sufficien¬ 
cy of signatures on such petition. 
Ohio.—^In re Initiative Petitions Cov¬ 
ering Amendments to Constitution 
of State of Ohio and Old Age Pen¬ 
sions, 3 Ohio Supp* 76. 

(3) Failure to include date of sign¬ 
ing and the street address numbers 
of petitioners, where required by 
mandatory provision, is fataL 

Colo.—^Miller v. Armstrong, 270 P. 
877, 84 Colo. 416—Elkins v. Milli- 
ken, 249 P. 655, 80 Colo. 135. 

Xnk 

A requirement that the petition be 
signed in ink is satisfied by the use 
of Indelible pencil. 

Ohio.—Thrailklll v. Smith, 138 N.B. 
532, 106 Ohio St. 1. 

Oenutneness 

(1) Signatures in the same hand¬ 
writing must be rejected. 

Colo.—Miller v. Armstrong, 270 P. 
877, 84 Colo. 416. 

(2) Genuine signatures of qualified 
voters who also signed other names 
than their own to initiative petitions 
calling for submission to voters of 
proposed constitutional amendments 
should be counted in absence of evi¬ 
dence of willful fraud or guilty 
knowledge of a circulator of petition 
of such fact, but all other names so 
written by such genuine signers 
should be rejected. 

OkL—^In re Initiative Petition No. 224, 
State Question No. 814, 172 P.2d 
324. 197 OkL 432—In re Initiative 
Petition No. 146, State Question No. 
216, 102 P.2d 189, 187 OkL 284—In 


re Initiative Petition No. 196, State 
Question No. 273, 102 P.2d 158, 187 
Okl. 120. 

Plaoement on separate sheet 

The statute directing the secretary 
of state when several initiative peti¬ 
tions are offered for filing to retain 
only one or more copies of the pro¬ 
posed measure, and to transfer the 
sheets containing the signatures and 
affidavits to the retained copies, con¬ 
templates that to save bulk the pro¬ 
posed measure will appear on one 
sheet of the petition and the signa¬ 
tures and affidavits on another. 

Mo.—State v. Burns, 172 S.W.2d 269, 
351 Mo. 163. 

Slgmatures held sufilolent 
Colo.—Case v. Morrison, 197 P.2d 621, 
118 Colo. 617. 

Ohio.—^In re Initiative Petitions Cov¬ 
ering Amendments to Constitution 
of State of Ohio and Old Age Pen¬ 
sions, 3 Ohio Supp. 76. 

Okl.—In re Initiative Petition No. 224, 
State Question No. 814, 172 P.2d 
324, 197 OkL 432. 

24.10 CaL—Clark v. Jordan, 60 P.2d 
467, 7 Cal.2d 248, 106 A.L..R. 649— 
Boyd V. Jordan, 86 P.2d 633, 1 Cal. 
2d 468—California Teachers’ Ass’n 
V. Collins, 34 P.2d 134, 1 Cal.2d 202. 

Surplusage 

Where the short title Is limited 
to twenty words, nondescriptive sur¬ 
plusage may be omitted from the 
count. 

Cal.—California Teachers' Ass’n v. 
Collins, supra. 

Summary 

A requirement that the title con¬ 
tain ''a summary of the chief pur¬ 
poses and points of said proposed 
measure" does not necessitate a cata¬ 
logue or index to all of the provisions 
of the measure. 

CaL—Perry v. Jordan, 207 P.2d 47, 
34 CaL2d 87—^Brown v. Jordan, 82 
P.2d 460, 12 Cal.2d 75—^Epperson v. 
Jordan, 82 P.2d 445, 12 Cal.2d 61. 

Biffie V. Social Welfare Board 
of CaL, 231 P.2d 869, 104 Cal.App. 
2d 446. 

Befereuoes 

The circulation title of an initiat¬ 
ed constitutional amendment is not 
fatally defective because it contains 
references to some provisions of the 
proposal which are no more Important 
than some to which no reference is 
made. 

CaL—^Brown v. Jordan, 82 P.2d 445, 
12 CaL2d 61. 

AU legitimate presumptions should 
be Indulged in favor of the title 
drawn by the attorney general. Only 
in a clear case should a title so pre- 
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pared be held insufficient. A sub¬ 
stantial compliance is sufficient. 

Cal.—^Epperson v. Jordan, 82 P.2d 445, 
12 Cal.2d 61. 

Title held sufficient 
Cal.—^Perry v. Jordan, 207 P.2d 47, 
84 Cal.2d 87—^Brown v. Jordan, 82 
P.2d 445, 12 Cal.2d 61. 

Biffie V. Social Welfare Board of 
CaL, 231 P.2d 869, 104 CaLApp.2d 
446. 

24.15 Colo.—Brownlow v. Wunsch, 
83 P.2d 776, 103 Colo. 120. 
Requirement of accompanying affida¬ 
vit valid 

Statute requiring attachment to 
each copy of initiative or referendum 
petition of affidavit on information 
and belief that signatures are gen¬ 
uine and signers are qualified elec- 

+ni*ci i A vfl.1 i fl 

N.D.—Wood V. Byrne, 232 N.W. 303, 
60 N.D. 1, 

Position 

Affidavits of electors certifying pe¬ 
tition for initiation of proposed con¬ 
stitutional amendment need not ap¬ 
pear on each sheet of petition, but 
affidavit on last page thereof is 
sufficient. 

Colo.—Brownlow v. Wunsch, 83 P.2d 
775, 103 Colo. 120. 

Acquaintance with signers 
The fact that persons verifying pe¬ 
tition for initiation of proposed con¬ 
stitutional amendment were not per¬ 
sonally acquainted with signers did 
not create condition analogous to con¬ 
structive fraud requiring rejection of 
petition. 

Colo.—^Brownlow v, Wunsch, supra. 
Address of circulator 
Initiative petitions calling for sub¬ 
mission to voters of proposed consti¬ 
tutional amendments were not invali¬ 
dated by failure of circulator to state 
his post office address on affidavit 
page, where circulator signed as peti¬ 
tioner and after his name as petition¬ 
er stated such address, but petitions 
which nowhere disclosed the address 
of circulator were invaMd. 

OkL—In re Initiative Petition No. 224, 

I State Question No. 314, 172 P.2d 
I 324, 197 Okl. 432. 

25« CaL—Gage v. Jordan, Betirement ’ 
Life Payments ALSS’n, Interveners, 
147 P.2d 387, 23 Cal.2d 794. 

Mich.—Hamilton v. Deland, 191 N.W. 
829, 221 Mich. 641. 

Ohio.—State v. Pulton, 124 N.E. 172, 
99 Ohio St 168. 

Xuorease of percentage not permissi¬ 
ble 

Where constitution fixes percentage 
of voters required to. propose initia¬ 
tive measure, legislature has no pow¬ 
er to increase such minimum percent- 
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tion,26 presentation and filing of the petition with I tion prior to submission,and proper submission to 
the correct administrative officer,^7 proper publica- | the electorate,^9 as with respect to preparation of 


a^re, and any enactment attempting to 
do so is invalid. 

Colo.—Baker v. Bosworth, 222 P.2d 
416, 122 Colo. 366. 

N.D.—State V. Hall, 171 N.W. 213, 44 
N.D. 469. 

Keatiirement as to n.nm'ber lield pro¬ 
spective 

A constitutional provision that 
**the total number of votes cast for 
Governor . . . shall be the basis 
upon which the number of legal vot¬ 
ers necessary to sign such a petition 
shall be computed,” has been held 
prospective in operation, and not re¬ 
troactive. 

Mich,—^Hamilton v. Deland, 191 N.W. 

829, 221 Mich. 641. 

QuaUded electors 

Where there was proof that persons 
signed petitions for submission to 
voters of proposed constitutional 
amendments whose names did not ap¬ 
pear on official poll tax lists, pre¬ 
sumption arose that such persons 
were not qualified electors, and pre¬ 
sumption was not overcome in ab¬ 
sence of proof to contrary, and signa¬ 
tures of such persons could not be 
counted in determining whether peti¬ 
tions contained required number of 
valid signatures. 

Ark.—Clements v. Hall, 232 S.W.2d 
827, 217 Ark. 644. 

Number held suflldent 
Okl.—In re Initiative Petition No. 224, 
State Question No. 314, 172 P.2d 
324, 197 Okl. 432—In re Initiative 
Petition No. 145, State Question No, 
216, 102 P.2d 189, 187 Okl. 284. 

26. Cal.—Gage v. Jordan, Retirement 
Life Payments Ass’n, Interveners, 
147 P.2d 387, 28 Cal,2d 794—Thomp¬ 
son V. Kerr, 104 P.2d 1021, 16 Cal. 
2d 130. 

Mich.—Hamilton v. Deland, 191 N.W. 
829, 221 Mich. 641. 

27. CaL—Gage v. Jordan, Retirement 
Life Payments Ass'n, Interveners, 
147 P.2d 387, 23 Cal.2d 794. 
Petition becomes eltective on time¬ 
ly filing with secretary of state. 

Mich.—^Hamilton v. Deland, 191 N.W. 

829, 221 Mich. 641. 

Terms not synonsruous 
Word “presentation” as used in 
constitutional provision relating to 
initiative measures is not synony¬ 
mous with “filing** as used in same 
provision, since ordinarily a docu¬ 
ment is presented to an official for fil¬ 
ing, but the filing is subsequent to 
the presentation. 

Cal.—Gage v, Jordan, Retirement Life 
Payments Ass'n, Interveners, 147 P. 
2d 387, 23 CaL2d 794. 

The phrase **pa88 upon,’* as used in 
the section of the constitution pro¬ 
viding that the secretary of state 
shall “pass upon” each Initiative pe¬ 


tition, means to sit in adjudication, to 
exercise judgment on, to determine 
sufficiency in accordance with the 
standard set, and to weigh and deter¬ 
mine the essential facts for and 
against. 

N.D.—Larkin V. Gronna, 286 N.W. 69, 
69 N.D. 234. 

Amendment of protest 
The secretary of state properly de¬ 
nied permission to amend protest 
against petition for initiation of pro¬ 
posed constitutional amendment after 
expiration of time for filing thereof 
on ground that statute makes no pro¬ 
vision for such amendment. 

Colo.—^Brownlow v. Wunsch, 88 P.2d 
776, 103 Colo. 120. 

Self-ezeouting amendments 
Under the self-executing initiative 
and referendum constitutional amend¬ 
ments, it is not the intent of the peo¬ 
ple to leave the fixing of the time 
within which petition must be filed 
either to the legislature or the courts. 
Colo.—^Tenter v. Baker, 248 P.2d 811, 
126 Colo. 282. 

Statute oonflioting with oonstitational 
requirement held invalid 
Colo.—^Tenter v. Baker, supra. 

2a Mich.—City of Jackson v. Nims, 
26 N.W.2d 669, 316 Mich. 694. 

Inclusion of provision amended or re« 
plaoed 

(1) In case a proposed constitu¬ 
tional provision amends or replaces 
a specific provision of the Constitu¬ 
tion, the provision amended or replac¬ 
ed should be published along with 
proposed amendment, but other pro¬ 
visions which are still operative, 
though possibly they may need there¬ 
after to be construed in conjunction 
with amending provision, need not 
necessarily be published. 

Mich.—City of Jackson v. Nims, su¬ 
pra. 

(2) A constitutional provision re¬ 
quiring publication of proposed 
amendments and existing provisions 
which would thereby be altered or 
abrogated should be construed so as 
to make duty imposed on secretary 
of state plain and not doubtful, and 
in determining what constitutes com¬ 
pliance with the requirement, purpose 
that prompted such requirement must 
be borne in mind, which purpose was 
to enable electorate to choose between 
existing provisions and proposed 
amendments which would modify or 
supplant them. Only a specific con¬ 
stitutional provision which the pro¬ 
posed amendment, if adopted, will 
amend or supplant need be published 
with proposed amendment and pro¬ 
visions which may be affected by, and 
possibly must be construed with, pro¬ 
posed constitutional amendment, if 
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it is adopted need not be published 
with such amendment where amend¬ 
ment will not replace or amend such 
provisions. Where a proposed con¬ 
stitutional amendment was entirely 
new and imposed limitation on gen¬ 
eral power of taxation without spe¬ 
cifically amending or supplanting ^y 
existing constitutional provision, pub¬ 
lication of existing provisions that 
might be affected by amendment was 
unnecessary. 

Mich.—School Dist. of City of Pontiac 

V. City of Pontiac, 247 N.W. 474, 
262 Mich. 338, rehearing denied 247 
N.W. 737, 262 Mich. 338. 

FublicatioiL held snificleiLt 
Colo.—^Tenter v. Baker, 248 P.2d 311, 
126 Colo. 232. 

29. Ohio.—State v. Fulton, 124 N.B. 
172, 99 Ohio St 168. 

Powers of administrative offioer 

(1) A secretary of state, in asceiv 
taining whether a petition includes 
the full text of the amendment and. 
has requisite signatures, acts minis¬ 
terially and has no discretion, and un¬ 
der some constitutions, he must re¬ 
ject an entire proposed amendment 
where one section thereof is insuffi¬ 
cient for failure to set out the full 
text. 

Mich.—Scott V. Vaughan, 168 N.W. 
709, 202 Mich. 629. 

(2) Where petition initiating 
amendment to Constitution was pre¬ 
sented to the secretary of state, it 
was his duty to examine the petition 
and to determine whether it contained 
the full text of the measure and had 
a proper ballot title. 

N.D.—^Larkin v. Gronna, 285 N.W. 69, 
69 N.D. 234. 

(3) A secretary of state is requir¬ 
ed to submit exact proposal as set 
forth in the petition, when prepared 
according to the legal requirements, 
and he has no authority to submit 
any other or a different one. 
Michu—Scott V. Vaughan, 168 N.W. 

709, 202 Mich. 629. 

Ohio.—State v. Fulton, 124 N.E. 172, 
99 Ohio St 168. 

(4) Secretary of state cannot re¬ 
fuse to submit a proposed amendment 
to the electors on the ground that 
it would violate the federal consti¬ 
tution. 

Mich.—^Hamilton v. Vaughan, 179 N. 

W. 663, 212 Mich. 31. 

(6) Where a petition for a pro¬ 
posed constitutional amendment b a s 
been properly and legally signed and 
prepared and filed with the secretary 
of state, it is his executive duty to 
proceed with it as required by stat¬ 
ute. 

N.D.—State v. Hall, 171 N.W. 218, 44 
N.D. 469. 
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the ballot title.28‘5 

The petition and the proposed amendment em¬ 
bodied therein need not recite that the requisite 
number of voters have signed,29*10 but the matter 
is for the decision of the appropriate oflScer when 
the petitions are offered for filing, and may be 
judicially determined in mandamus or injunction 
proceedings against the ofl&cer.29.i5 The sponsors 
of the initiative petition need not produce before 
such oflScer evidence aliunde the attached affidavits 
that the signers are qualified electors before the of¬ 
ficer may file the petition, but such facts may be 
established prima facie by recitals to such effect in 


the affidavits,20*20 and the filing of a protest against 
the petition does not ipso facto destroy the prima 
facie validity of the petition as established by the 
affidavits.20.26 However, where the certificate or 
supporting affidavit of the circulator of an initiative 
petition is impeached for fraud, the probative value 
thereof is destroyed and none of the signatures on 
the part of the petition covered by the impeached 
certificate or affidavit will be counted, unless affirma¬ 
tively proved to be genuine.20.30 Separation and al¬ 
teration of some sections of an initiative petition 
after signature by the petitioners destroy the in¬ 
tegrity of each section and render it worthless, and 
the fact that particular signatures are not attacked 


Separate ametidmenta 

(1) Although inaugurated by ini¬ 
tiative petition, voters must be per¬ 
mitted to vote separately on separate 
proposals. ’ 

Ohio.—State v. Bettman, 176 N.E. 664, 
124 Ohio St 24. 

(2) A provision requiring the sep¬ 
aration of amendments, hovrever, has 
been held not to apply to amend¬ 
ments proposed under Initiative proc¬ 
ess. 

Cal.—^Brown V. Jordan, Cal., 82 P.2d 
460, 12 Cal,2d 76—Epperson v. Jor¬ 
dan, Cal., 82 P.2d 446, 12 Cal.2d 61 
—Wright V. Jordan, 221 P. 916, 192 
Cal. 704. 

(3) Submission of amendments on 
separate ballots which clearly desig¬ 
nate the proposals without title or 
text was sufficient 

Ohio.—Thrailkill v. Smith, 13*8 N.E. 
532, 106 Ohio St 1. 

331 eotion at which submitted 
Okl.—State ex rel. Williamson v. Car¬ 
ter, 59 P.2d 948, 177 OkL 882. 

Or.—State ex rel. Bylander v. Hoss, 
.22P.2d 883, 143 Or. 383. 

Submission held proper 
Mich.—City of Jackson v. Nims, 26 
N.W.2d 669, 316 Mich. 694. 

Md.—Marsh v. Bartlett, 121 S.W.2d 
737, 343 Mo. 526. 

29.5 Or.—^Blita V. Neuner, 240 P.2d 
1193, 194 Or. 1. 

Short title and general title 
The ballot title, required by stat¬ 
ute to be prepared by attorney gen¬ 
eral for proposed initiative measure, 
as for constitutional amendment, 
comprehends both short title and gen¬ 
eral title. 

Or.—^Blitz V. Neuner, supra. 

Requisites 

(1) It is a, mandatory requirement 
that ballot title and submission 
clause be brief and fairly express 
true intent and meaning of consti¬ 
tutional amendment. 

Colo.>-rCook V. Baker, 214 P.2d 787, 
121 Colo. 187. 


(2) The language of short title, 
prepared by attorney general for pro¬ 
posed initiative measure, as to amend 
constitution, should so describe meas¬ 
ure as to convey to voters’ minds gen¬ 
eral character of proposed legislation 
as nearly as possible. 

Or.—Blitz V. Neuner. 240 P.2d 1193, 

194 Or. 1. 

(3) An abstract or synopsis of pro¬ 
posed constitutional amendment is 
not essential in ballot title thereof. 
It being sufficient for title to con¬ 
vey Intelligible idea of scope and im¬ 
port of proposed law, but ballot title 
should be complete enough to convey 
intelligible idea of scope and import 
of amendment: should be free from 
any misleading tendency, whether 
ampllflcation, omission, or fallacy; 
and should contain no partisan color¬ 
ing. 

Ark.—Bradley v. Hall, 251 S.W.2d 470, 

220 Ark. 925. 

(4) Ballot title held sufficient 
Colo.—^In re Proposed Initiative 

Amendment to Article XXIV of 

Constitution, 187 P.2d 930, 117 Colo. 

363. 

Okl.—In re State Question No. 843— 

Initiative Petition No. 248, 207 P.2d 

924, 201 Okl. 562. 

Or.—Dodd v. Neuner, 216,p.2d 670. 

188 Or. 5X0. 

(5) Ballot title held insufficient 
Or.—Blitz V. Neuner, 240 P.2d 1193, 

194 Or. 1. 

Review by court 

<1) Where the ballot titles pre¬ 
pared by the attorney general are 
not accurate, the supreme court may 
certify correct titles. 

Or.—Oregon Merchants' Legislative 

League v. Snell, 74 P.2d 592, 158 Or. 

55. 

(2) The test governing court's de¬ 
cision as to propriety of ballot title 
is whether title misinterprets mean¬ 
ing of measure, fails to state purpose 
thereof truly and impartially in lan¬ 
guage which is not argumentative or 
likely to create prejudice for or 


against measure, or is insufficient or 
unfair, not whether court can write 
a better title. 

Or.—Dodd V. Neuner, 216 P.2d 670, 
188 Or. 510. 

29.10 Mo.—State v. Burns. 172 S.W. 
2d 269, 361 Mo. 163. 

29.15 Mo.—State v. Bums, supra. 

29.20 Colo.—^Brownlow v, Wunsch, 
83 P.2d 776, 103 Colo. 120. 

Belief la truth of oertifficatioa 
For an Initiative petition or any 
part thereof to be valid, it is neces¬ 
sary that the circulator, when he 
makes the affidavit certifying the 
signatures on that part of the peti¬ 
tion which he circulates and purports 
to verify, should believe that he is 
stating the truth, and If it later ap¬ 
pears that some one has imposed on 
him and signed or forged the name of 
another, the circulator may still be 
said to have believed in the truth of 
the affidavit as made, and it will sup¬ 
port every genuine signature on it, 
and only the ones not genuine will be 
stricken therefrom. 

Okl .—Jn re Initiative Petition No, 
146, State Question No. 215, 102 P. 
2 d 189, 187 Okl. 284, 

29.25 Colo.—Brownlow v. Wunsch, 
83 P.2d 775, 103 Colo. 120. 

29.30 Okl.—^In re Initiative Petition 
No. 146, State Question No. 215, 102 
I P.2d 189, 187 OkL 284. 

Knowledge of circulator 
If circulator of initiative petition 
knew that a signature appearing on 
part of the petition was not genuine, 
or that signature was not written in 
his presence, or if he knew signer 
was not an elector, and, notwith¬ 
standing such knowledge, he willful¬ 
ly, corruptly, and intentionally made 
a false affidavit to the contrary, then 
such affidavit is worthless, and none 
of the signatures on such petition or 
part thereof will be counted, unless 
affirmatively proven genuina 
Okl.—In re Initiative Petition No. 146^ 
State Question No. 215, supra. 
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is immaterial since the objection as to alteration 
goes to the section as a whole.^® 

The existence of a suflBicient number of valid 
signatures of electors to an initiative petition is the 
controlling factor in protest proceedings.30-5 Under 
some provisions, an appeal may be taken from the 
order of the secretary of state adjudicating the 
validity of the initiative petition,30.i0 in a proceed¬ 
ing to compel or restrain the placing of an initiative 
proposal for amendment on the ballot, the court 
may , ascertain whether or not the form of the peti¬ 
tion complies with requirements as well as the suffi¬ 
ciency of. the signatures.3i Where a protest to a 
petition is sustained by a secretary of state, the dis¬ 
trict court on review of such action is a court for 
review and not for trial de novo.^^ 

Under some provisions, insufficient petitions lapse 
and become functus officio.32.5 Under other,provi¬ 
sions, an initiative petition which is deficient may 

30. Colo.—Elkins v. Milliken, 249 P. 

656» 80 Colo. 135. 

30.5 Colo.—Brownlow v. Wunsch, 83 
P.2d 775. 103 Colo, 120. 

30.10 OkL—^In re Initiative Petition 
Na 158, State Question No. 229, 106 
P.2d 786, 188 OkL 111. 

Befereio’s flndliiga 

(1) On appeal from order of the 
secretary of state holding initiative 
petition insu^clent on ground that it 
did not contain enough valid signa¬ 
tures. evidence sustained referee's 
findings that the petition did not con¬ 
tain the requisite number of valid 
signatures. 

Okl.—In re Initiative Petition No. 196, 

State Question No. 273, 102 P.2d 
153, 187 OkL 120. 

(2) Vyhere a hearing of an appeal 
from an order of the secretary of 
state holding an initiative petition for 
a constitutional amendment Insuffl- 
cient was referred by the supreme 
court to a referee with directions to 
set the case for hearing and proceed 
therewith, and to report to the su¬ 
preme court his findings of fact and 
conclusions of law. and trial de novo 
was had before the referee, and his 
findings of fact were supported by 
sufficient, evidence, his findings would 
be approved by the supreme court. 

Okl.—In re Initiative Petition No. 

158, State Question No. 229. 106 P. 

2d 786. 188 OkL 111. 

31. Or.—State v. Kozer. 210 P. 179. 

106 Or. 456. 

Bvidenoe as to signatures 
Under a statute relating to initia¬ 
tive petitions, a certificate of the 
-clerk of the county in which the . pe¬ 
tition was circulated that the signa¬ 
tures on the petition were compared 
with the isignatures oil the registra- 


be corrected or amdided, but the correction or 
amendment permitted must go to form and error, 
rather than to complete failure,®^*!® and a defect as 
to insufficiency of number of signatures is not sub¬ 
ject to correction.s^'i5 

Offenses. Under statutes prescribing punishment 
for signing another’s name to an initiative petition, 
the gist of the offense is the accused’s signing a 
name other than his own to such petition, and the 
technical sufficiency of the petition is immate- 
rial.32.20 

§ 8. —— Constitutional Conventions 

a. In general 

b. Character and powers of convention 
a. In General 

The legislature has the power to call a constitutional 
convention even though the constitution does not spe¬ 
cifically provide for the calling of a convention by the 

veners. 147 P.2d 387. 23 CaL2d 794. 
Signatures 

(1) A petition filed with secretary 
of state to submit proposed constitu¬ 
tional amendment to the people at 
next general election, which was de¬ 
clared to be insufficient for that pUr^ 
pose because lacking signatures, per^ 
formed its office, and could not be 
treated as a continuing petition and 
revived as such from time to time 
by the addition of other names. 

Mich.—^Hamilton v. Vaughan. 172 N. 

W. 619, 206 Mich. 371. 

(2) Initiative measure, having once 
failed to qualify for ballot for want 
of enough signatures, was not auto¬ 
matically revitalized by sufficient de¬ 
crease^ in number of votes cast at 
subsequent gubernatorial election to 
bring number of signatures secured 
within the 8 per cent limit based on 
number of votes cast at subsequent 
election. 

CaL—Gage v. Jordan. Hetirement 
Life Payments Ass'n, Interveners. 
147 P.2d 387, 23 Cal:2d 794. 

33.10 Ark.—Dixon v. Hall, 198 aW. 

2d 1002, 210 Ark. 891. 

' 32.15 Ark.—^Dixon v. Hall, supra. 
33.20 Mo.—State' V. Burns. 172 S.W. 

2d 259. 351 Mo. 163. 

Orlmlwal inteiLt 
Mo.—State V. Burns, supra. 

Xnfomiatloai held sufiloieiit 
Mo.—State v. Bums, supra, 
field no defense 

Fact that constitutional amend¬ 
ment proposed by initiative petition 
might be declared unconstitutional if 
adopted is no defense to crime de¬ 
nounced by statute providing punish¬ 
ment for signing another's hams.U 
such petitions, 

Mo.^—State V. Bums, supra. 


tlon books and found to be genuine 
is prima facie evidence of the qualifi¬ 
cations of the clerk as a witness and 
of the genuineness of the signatures 
attached, but in an action to compel 
or restrain the placing of cm initia¬ 
tive measure on the ballot, extraneous 
evidence may be offered in support or 
contradiction of the evidence in the 
certificates, and a complaint which 
alleges that the county clerk, who 
made the certificate, did not compare 
the signatures on the petition with 
the signatures on the registration 
books as prescribed is only an attack 
upon the evidence, and not an attack 
upon the signatures, which . is the 
substance of the petition, and does 
not state a cause of suit, but to be a 
good complaint it must contain an 
allegation attacking the signatures 
attached to the petition. However, 
upon proof that the county clerk did 
not compare the signatures in the 
mode required, his certificate lost its 
prima facie quality, and defendant 
was required to offer evidence tend¬ 
ing to establish the legality of the 
disputed signatures. 

Or.—State v. Kozer, supra. 

The procedure outlined by statute 
for the initiation of constitutional 
amendments does not deprive equity 
of Jurisdiction of proceeding to com¬ 
pel secretary of state to reflle a pe¬ 
tition for initiation of constitutional 
amendment and such statutory proce¬ 
dure has no application to suits in 
such courts. 

Colo.—^Brownlow v. Wunch, 80 F.2d 

444, 102 Colo. 44i 

32. Colo.—^Miller v. Armstrong, 270 

P. 877, 84 Colo. 4ll 

32.5 Cal.—Gage v. Jordan, Retlre- 
' ment Life Payments Ass’n, Inter- 
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leafsiature, and the legislature may prescribe the time and 
manner of electing delegates thereto. 

The legislature has the power to call a constitu¬ 
tional convention even though the constitution does 
not specifically provide for the calling of a con¬ 
vention by the legislature,5^.60 and this function 
cannot be left to tiie discretion of the govemor.33 
Where no method of amendment is provided by 
the constitution itself, it is universally admitted that 
the legislature may submit to the people the ques¬ 
tion of calling a convention for the purpose of 
framing amendments and it is for the people 

32.50 Ala.—City of Bessemer v. Blr- 
minsrhain Blectrlc Co., 40 So.2d 193, 

252 Ala. 171. 

33. Ky.-^Oorpus Juris Seouadiim dt^ 
sd iA Gaines v. O'Connell, 204 S.W. 

2d 425, 430, 805 Ky. 397. 

ILI.—^In re Opinion to the Governor, 

178 A. 483, 55 R.1. 56. . 

2 >ate of eleotioiL 

The legislature, however, may au¬ 
thorize the governor to fix the date 
of election within some definite peri¬ 
od. 

R.L—In re Opinion to the Governor, 
supra. 

34i ILL—^In re Opinion to the Gov¬ 
ernor, supra. 

12 C.J. p 683 note 92. 

35- Ind.—^Bennett v. Jackson, 116 N. 

B. 921, 186 Ind. 633. 

12 C.J. p 684 note 93. 

35.5 Xilberal oo]istruotio]i. 

The constitutional provision should 
be liberally construed so as not to de- I 
feat the exercise of right thus vested 
in electors. 

Ky.—Gaines v. O’Connell, 204 S.W.2d 
426, 306 Ky. 397. 

Ctoneral assembly had authority to 
provide in act directing an election 
on question of calling a constitution¬ 
al convention that any constitution 
agreed on by such convention must be 
submitted to qualified voters after 
ninety days* notice and ratified by a 
majority of those voting before it 
could become effective. 

Ky.—Gaines v. O'Connell, supra. 

Xiimltatloas on power of legislature 
Constitutional provision placing 
limitations on legislature's power to 
call constitutional convention does 
not limit method, time, or place of 
conducting referendum on question of 
convention or no convention except 
that it must take place prior to hold¬ 
ing of convention, and does not pro¬ 
hibit holding of referendum and elec¬ 
tion' of delegates to convention at 
same time. 

Ala.—^tn re Opinion of the Justices, 

81 So.2d 666. 

35A0 Act of assembly 
The constitutional provision re¬ 
quiring secretary of state to cause 


themselves, not the legislature, to say whether or 
not the convention shall be held.36 A constitutional 
provision may require the submission to the electors 
of the question whether a constitutional convention 
should be called,35.6 and provide for due notice of 
the election but under some constitutions the 
legislature has the power to call a convention with¬ 
out obtaining the approval of the people for such 
call,56 and, subject to any existing constitutional 
limitations,^'^ the legislature may prescribe the time 
and manner of electing delegates to such conven- 
tion.53 This power may be exercised by joint 

demands that representatives be 
elected at a general election, amount 
to a change of manner. Also a pro¬ 
vision that officers "by the Constitu¬ 
tion or laws made elective by the 
people'* shall be elected at a general 
election provided for in the constitu¬ 
tion, was not intended to and does 
not include members of a constitu¬ 
tional convention. 

Neb.—^Baker v. Moorhead, 174 N.W. 
430, 103 Neb. 811. 

38. Ala.—^In re Opinion of the Jus¬ 
tices, 81 So.2d 688. 

N.H.—^In re Opinion of the Justices, 
190 A. 712, 88 N.H. 495. 

12 C.J. p 683 note 89. 

BiveetioA f oar xetnni. of votes held vaL. 
id 

N.H.—In re Opinion of the Justices, 
190 A. 712, 88 N.H. 495. 

Toting 

(1) A legislature. In directing that 
a vote be taken to determine the 
sense of the people as to revision of 
the constitution, is not, in the ab¬ 
sence of a provision to the contrary, 
restricted to having the vote taken at 
any particular election. 

N.H.—^In re Opinion of the Justices, 

190 A. 712, 88 N.H. 496. 

(2) In a public election to deter¬ 
mine whether a constitutional con¬ 
vention should be called, the question 
as to the number of votes necessary 
to warrant an affirmation is depend¬ 
ent on the phraseology of the con¬ 
stitution itself or of the act provid¬ 
ing for the election. An act which 
provides for a constitutional conven¬ 
tion, if a majority of votes cast on 
such proposition at a general election 
be favorable thereto, is not contrary 
to a constitutional provision author¬ 
izing such a convention when *'a ma¬ 
jority of all votes cast shall be in 
favor of said proposition,** since the 
election provided for is a special one. 
even though held on the same date 
as the general election. 

Tenn.—^Derryberry v. State Board of 

Election Com’rs, 266 S.W. 102, 150 
Tenxi. 525. 

The publloatioA bx newspapers of 
news items relating to the holding 
of a party’s primaries and convention 


notice of election on question of 
holding a constitutional convention 
to be published in such manner as 
"may*’ be provided by act directing 
such election uses quoted word as im¬ 
porting contingency and as assuming 
that general assembly will provide 
the manner of publication of notice, 
and failure to do so does not render 
act directing such election unconsti¬ 
tutional. 

Ky.—Gaines v. O’Connell, 204 S.W.2d 
425, 306 Ky. 397. 

Notice held due aad timely 
Ky.—Gaines v. O’Connell, supra. 

33. R.I.—^In re Opinion to the Gov¬ 
ernor, 178 A 433, 66 E.L 66. , 

PEandatory duty 

(1) The general rule that constitu¬ 
tional provisions will be construed as 
mandatory, rather than directory, 
does not apply with the same strict¬ 
ness to constitutional provisions for 
future constitutional conventions as 
to other parts of the constitution. 
Neb.—Baker v. Moorhead, 174 N.W. 

430, 108 Neb. 811. 

(2) Provision of Const art 11 8 3, 
that when majority of all votes cast 
is in favor of constitutional conven¬ 
tion, *’then delegates shall be chosen," 
is mandatory. 

Tenn.—^Derryberry v. State Board of 
Election Com’rs, 266 S.W. 102, 150 
Tenn. 525. 

37. PEaimer of eleotioii. 

The words "the convention shall 
consist of as many members as the 
House of Representatives, who shall 
be chosen in the same manner," in a 
constitution providing for election of 
members to a constitutional conven¬ 
tion, refer to the manner of electing 
representatives provided for In the 
constitution, and a legislative enact¬ 
ment providing for nomination of 
members to a constitutional conven¬ 
tion by petition only, and otherwise 
unlike the general law relating to 
primaries and nominations by peti¬ 
tion, is not unconstitutional as 
changing the manner of election con¬ 
tained in the constitution, nor does 
the fact that such act provides for 
election of delegates to a constitu¬ 
tional convention at a special election 
and the constitutional requirement 
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rcsolution.39 A provision for periodic submission, 
without more, does not deprive the legislature of the 
power to submit the question of a convention at 
other times,and a provision in the constitution 
for the framing of amendments by the legislature 
is not exclusive.^! 

Under a provision for the calling of a conven¬ 
tion, if the majority of the electors voting at a gen¬ 
eral election shall decide in favor of a convention, 
the proposal must be adopted by a majority of the 
qualified electors voting at the election, and not 
merely a majority only of those voting on the pro- 
posal.^i-5 Where the governor convenes the general 
assembly in extraordinary session, for the purpose 
of calling a constitutional convention, he is with¬ 
out power to limit the call for the convention to a 
particular subject.^2 

The legislature has power to provide for the elec¬ 
tion of delegates to the convention.42.5 xhe man¬ 
ner in which the names of candidates for delegates 
to a constitutional convention shall be placed on 
the ballot is generally controlled by constitutional 
or statutory provisions,and in the absence of 
such a provision the matter is left to the discretion 
of the supervising ofiicial>2.i6 ^ certificate of 
nomination for a delegate to a constitutional con¬ 
vention must comply with the statutory require¬ 
ments relating thereto.^^ The delegates in such an 
assembly must come from the people, who choose 
them for this purpose, and no other group has the 
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power to select the delegates to such convention 
but where a quorum of the delegates to the conven¬ 
tion declared the seats of absent delegates to be 
vacant and elected substitutes with the qualifications 
of those absent, and the substitutes had a voice and 
vote in the convention, amendments approved by the 
convention and ratified by the electors have been 
held valid, at least where it does not appear that 
the vote of any substitute was required for the pas¬ 
sage of any resolution with respect to the proposed 
amendments.^^-5 Under a constitutional provision 
that, when a majority of all votes is in favor of a 
constitutional convention, ‘'then” delegates shall be 
chosen, delegates cannot be chosen at the same elec¬ 
tion since “then” means “in that event,” and an 
order of time fixed by a constitution is mandatory 

The organization and conduct of a constitutional 
convention is within the power of the legislature 
if the question of whether a constitutional conven¬ 
tion should be called has been submitted to the peo¬ 
ple, and the legislative act prescribing rules for or¬ 
ganization and conduct of the convention is brought 
to the people's notice before voting, but, where the 
legislature summons a convention without permit¬ 
ting the people to limit the power of the delegates 
or to provide methods of procedure, it is unau¬ 
thorized to provide by law for the organization and 
conduct of the convention.^® 

Revision of constitution. Where the constitution 
provides that it may be revised by means of a con¬ 


fer nominating: delegates to the con¬ 
stitutional convention is not the 
equivalent of ofllcial notice of such 
primaries and convention. 

Mo.—State ex rel. Kimbrell v. Becker, 
237 S.W. 117. 291 Mo, 409. 

39. Ohio.—State v. Kinney, 47 N.B. 
569. 56 Ohio St. 721. 

12 C.J. p 683 note 90. 

40. Ind.—^Bennett v. Jackson, 116 N. 
B. 921, 186 Ind. 533—ElHngham v. 
Dye, 90 N.B. 1, 178 Ind. 336, Ann. 
Cas.l915C 200. 

41. R.I.—In re Opinion to the Gov¬ 
ernor, 178 A. 433, 65 R.I. 66, declar¬ 
ing In re Constitutional Conven¬ 
tion, 14 R.I. 649, to have no weight 
as a precedent. 

12 C.J. p 684 notes 94-96. 

Xn construing constitutional provi¬ 
sions to determine whether the leg¬ 
islature has the authority to provide 
for a convention to revise or amend 
the state constitution, the construc¬ 
tion placed on the constitution by the 
framers thereof and by legislatures 
thereafter must be considered. 

B.I.—In re Opinion to the Governor, 
178 A. 433, 65 R.I. 66. 

41.5 Mich.—People v. Alger, 35 N.W. 
2d 669, 823 Mich. 523. 


Blectlon held not special election 
Mich.—^People v. Alger, supra. 

42. Da.—State v. American Sugar 
Refining Co., 68 So. 742, 137 La. 407. 

42.5 Ala.—City of Bessemer v. Bir¬ 
mingham Electric Co., 40 So.2d 193, 
252 Ala. 171. 

42.10 Mo.—State ex reL Catron v. 
Brown, 171 S.W.2d 696, 350 Mo. 864. 

42.15 Arrangement of names 

(1) The secretary of state was not 
guilty of arbitrary or abusive exer¬ 
cise of discretion in certifying to 
county clerks for publication on offi¬ 
cial ballots names of fifteen candi¬ 
dates, indorsed by republican and 
democratic state central committees 
jointly, for delegates-at-large to con¬ 
stitutional convention, at head of Ust 
of thirty-four nominees for such po¬ 
sitions. 

Mo.—State ex rel. Catron v. Brown, 
supra. 

(2) General rules with respect to 
order and arrangement of tickets and 
names on election ballots see Elec¬ 
tions $ 158. 

43. Mo.—State ex rel. Kimbrell v. 
Becker, 237 S.W. 117, 291 Mo. 409. 


44. R.I.—^In re Opinion to the Gov¬ 
ernor, 178 A. 433, 55 R.I. 56. 

State officers cannot be made ex 
officio members of the convention by 
the legislature, although it is proper 
to have them preside temporarily un¬ 
til the convention shall choose its 
own president. 

R.L—^In re Opinion to the Governor, 
178 A. 433, 66 R.L 66. 

44.6 R.L—^In re Opinion to the 
House of Representatives, 97 A.2d 
687, 80 HI. 407. 

45. Tenn.—^Derryberry v. State 
Board of Election Com'rs, 266 S.W. 
102, 150 Tenn. 525. 

46. R.I.—^In re Opinion to the Gov¬ 
ernor, 178 A. 433, 65 R.L 66. 

Scope and mauiier of deliberations 
Constitutional convention is bound 
by act of general assembly specifying 
its scope and manner in which it is to 
conduct its deliberations and report 
its results, if the people are informed 
of such matters at the time the ques¬ 
tion of calling the convention is sub¬ 
mitted to them. 

Ky.—Gaines v. O’Conneil, 204 S.W. 
2d 426, 305 Ky. 397. 
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stitutional convention, it has been held a revision 
of the constitution may be accomplished only 
through ratification by the people of a revised con¬ 
stitution proposed by a convention called for that 
purpose,^®-5 

Submission of proposed amendments. The pro¬ 
cedure provided by a state legislature in session as 
a convention to amend the constitution, which di¬ 
rects submission to the voters in order to effectuate 
the proposals for amendment, is a law.^^ Where 
so stipulated by constitutional provision, a legisla¬ 
ture is authorized to provide by law for the sub¬ 
mission to the people for their ratification and adop¬ 
tion of any constitution or amendment proposed by a 
constitutional convention, and also to provide a' 
method of recording the final count, so that due 
registration may be had thereof. Adoption of an 
amendment or revision recommended by a constitu¬ 
tional convention ratifies all that has gone before.^® 
On the other hand; if such authority is granted by 
the constitution, the constitutional convention may 
adopt a different method for submission of its work 
to the voters from that provided for the submission 
of propositions to the voters by other than a con- 
vention.^^-5 In the absence of specific provision to 
the contrary, there is no requirement that the con¬ 
vention's plan for the submission of its work must 
be merged into one ordinance or resolution.^ 

b. Character and Powers of Convention 

A constitutional convention is an extraordinary body 
of representatives of the people convened only on spe¬ 


cial occasion and for the purpose of annending or revis¬ 
ing the constitution. Authorities are divided on the 
question of the powers of a constitutional convention, 
some applying a strict or narrow viewpoint, while others 
have adopted a liberal theory. 

A constitutional convention is not a coordinate 
branch of the state governments^ but is an extraor¬ 
dinary body of representatives of the people con¬ 
vened only on special occasion and for the purpose 
of amending or revising the constitution.^^ It is, of 
course, subject to the limitations on the powers of 
the states contained in the constitution of the United 
States,including the guaranty of a republican 
form of government ;52 and the acts of one conven¬ 
tion may not be invalidated by a subsequent con¬ 
vention.® 5 As hereinafter discussed in this section, 
there is a wide difference of opinion as to the pow¬ 
ers which it may legitimately exercise. 

A constitutional convention is without power to 
enact a law to be effective without incorporating it 
in the constitution for ratification by the people,55-5 
but, as discussed infra § 48, it is within the power 
of those who adopt a constitution to make it self¬ 
executing, and they may insert in the constitution 
self-operating provisions of a legislative charac- 
ter.53.10 On the other hand, in the absence of a 
provision in the constitution to the contrary, a con¬ 
stitutional convention is not required to proceed 
only by bill or ordinance,52-15 the convention 

may exercise its powers by motion or resolution 

duly adopted.® 2.20 


46.5 Cal.—McFadden v, Jordan, 196 
P.2d 787, 32 Cal.2d 330. 

47, N.M.—^Hutcheson v. Gonzales, 71 
P.2d 140, 41 N.M. 474. 

4a R.L—In re Opinion to the Gov¬ 
ernor, 178 A. 433, 55 K.L 56. 

Tote XLeoessary to ratify 

A legrislature has been held author¬ 
ized to provide by law that vote of 
majority of electors voting on chang¬ 
es proposed by constitutional conven¬ 
tion shall be suOlcient for ratification 
and adoption. 

R,L—^In re Opinion to the Governor, 
178 A. 433, 55 ILL 66. 

4a5 Mo,—State ex rel. News Corp. 
V. Smith, 184 S.W.2d 598. 353 Mo. 
845. 

Freseatatioa to voters 
^'Submit” within constitutional pro¬ 
vision permitting constitutional con¬ 
vention to submit its. work to voters 
means to present and leave to judg¬ 
ment of voters and may Include more 
than leaving the bare document to the 
will of the voters. 

Mp.—State ex reL News Corp. v. 
Smith, supra. 


48.10 Mo.—State ex rel. News Corp. 
V. Smith, supra, 

49. Tex.—Bass v. Albright, Civ.App., 
59 S,W.2d 891, error refused. 

12 C.J. p 684 note 99. 

50. Cal.—Corpus Jtiris Seenndum 
cited IzL McFadden v. Jordan, 196 
P.2d 787, 789, 32 CaL2d 330, certio- 

. ran denied 69 S.Ct. 640, 336 U.S. 
918, 93 L.Bd. 1080. 

Okl.—^Frantz v. Autry, 91 P. 193, 18 
Okl. 561. 

Tex.—Bass v. Albright Civ.App., 59 
S.W.2d 891, error refused. 

51. Ark,—^Berry v. Bellows, 30 Ark. 
198. 

Okl.—^Frantz v. Autry, 91 F. 193, 18 
Okl. 661. 

12 C.J. p 685 note 16. 

62. N.C.—State v. Keith, 63 N.C. 140. 
OkL-—Frantz v. Autry, 91 P. 193, 18 
Okl. 561. 

12 C.J. p 685 note 17. 

53. Ark.—Berry v. Bellows, SO Ark. 
198. 

12 C. j. p 686 note 18. 

53.6 Ala.—Downs v. City of Bir¬ 
mingham, 19$ So. 231, 240 Ala. 177. 
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Ordinances and schedules appended to 
constitution see infra i 11. 

53.10 Ala.—Downs v. City of Bir¬ 
mingham, supra. 

53.15 Mo.—State ex rel. News Corp. 
V. Smith, 184 S.W.2d 598, 353 Mo. 
845. 

FttbUcation. of ''address’* 

Where constitutional convention 
provided for an executive committee 
to complete its work and authorized 
committee to make payments neces¬ 
sary for work of convention and con¬ 
vention thereafter adopted a report 
recommending the publication of an 
address, explanatory of proposed con¬ 
stitution in a newspaper, committee 
was authorized to issue a voucher in 
payment of newspaper publication, 
notwithstanding convention in ordi¬ 
nance adopted subsequent to the au¬ 
thorization did not provide for such 
publication and convention at time 
of payment had adjourned sine die. 
Mo.—State ex rel. News Corp. v. 
Smith, supra. 

53.20 Mo.—State ex ret News Corp. 
V. Smith, supra. 



16 aj.s. 
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It is generally agreed that constitutional conven¬ 
tions may incur expenses for legitimate nttdsM 

Strict or narrow view of powers. It has been 
held that a constitutional convention has only such 
powers as are expressly conferred on it by the act 
of the legislature under which it is assembled, to¬ 
gether with such implied powers as may be neces¬ 
sary to carry into effect those expressly granted.55 
This view reduces the power of the convention be¬ 
low that of the legislature^® and regards the con¬ 
vention only in the light of a body of representa¬ 
tives of the people with authority to frame, for sub¬ 
mission to the people, proposals for changes in the 
constitution, but with no power to enact laws or to 
ordain or promulgate amendments to the existing 
constitution.®*^ It is even said that the act of the 
legislature calling the convention constitutes a let¬ 
ter of attorney defining its powers,®® that even the 
power of the convention to frame proposed amend¬ 
ments may be restricted to the subjects embraced 
within the terms of the legislative act,®® and that 
the amendments proposed must not only be submit¬ 
ted to the people but must be submitted in the man¬ 


ner and at the time prescribed by the enabling act,®® 
but on this last point there is also authority to the 
contrary.®! Advocates of this view admit that in 
the revolutionary period sovereign powers were 
freely exercised by the constitutional conventions in 
the several states, but deny that the practices of a 
revolutionary era constitute precedents for the legit¬ 
imate exercise of such powers under an established 
constitution and govemment.®^ A defeat at the 
polls of a proposition to hold a new constitutional 
convention does not have the effect of ratifying a 
previous constitution which is invalid because of its 
containing provisions beyond the power of the con¬ 
stitutional convention to frame, enact, or ordain.®® 

Liberal view of powers. According to some au¬ 
thority the members of a constitutional convention 
are the direct representatives of the people,®^ and, 
as such, they may exercise all sovereign pow¬ 
ers that are vested in the people of the state.®® 
They derive their powers, not from the legislature, 
but from the people;®® and hence their powers may 
not in any respect be limited or restrained by the 
legislature.®*^ Under this view the legislature is 


54. N.M.—Hutcheson v. Gonzales, 71 
P,2d 140, 41 N.M. 474. 

Maimer of authorizing 
Restrictions in incurring: obligation 
applicable to general assembly do not 
apply to a constitutional convention, 
which is authorized to incur expens¬ 
es for certain purposes and such ex¬ 
penses are not required to be au¬ 
thorized in a particular manner. 

Mo.—State ex rel. News Corp. v. 
Smith, 184 S.W.2d 598, 353 Mo. 845. 

55. N.H.—^In re Opinion of Justices, 
85 A. 781, 76 N.H. 612. 

56. Mo.—Erwin v. Nolan, 217 S.W. 
837. 280 Mo. 401. 

12 C.J. p 684 note 3. 

57. Mo.—Erwin v. Nolan, supra. 

12 C.J. p 684 note 4. 

58. Pa.—Wells v. Bain, 75 Pa. 39, 48, 
15 Am.R. 563. 

12 C.J. p 685 note 5. 

68 , U.S.—Huff V. Selber, D.C.La., 10 
F.2d 236. 

La.—State v, Jones, 92 So. 310, 161 
La. 714—Lobrano v. Police Jury of 
Parish of Plaquemines, DO So. 423, 
150 La, 14—State ex rel. HolBfman 
V. Judge of Division B, Civil Dist 
Court, 89 So. 215, 149 La. 363— 
Pender v. Gray, 88 So, 786, 149 La. 
184—In re Perez, 83 So. 657, 146 
La. 373—Sheridan v. Police Jury of 
Washington Parish, 82 So. 386, 145 
La. 403—^Wunderlich v. New Or¬ 
leans Ry. & Light Co., 81 So. 741, 
145 La. 21. 

Mass.—Loring v. Young, 132 N.E. 

65, 239 Mass. 349. 

12 C.J. p 685 note 6« 


ConventloiL held to possess power, 
under statute, to provide for extraor¬ 
dinary sessions of legislature. 

La—State v. Jones, 92 So. 310, 151 
La 714. 

Batifioation of call by electors 

(1) In the absence of a constitu¬ 
tional provision prohibiting such ac¬ 
tion, the legislature may submit to a 
popular vote the question of having a 
constitutional convention with limit¬ 
ed powers, since, if the majority of 
the electors vote for such a conven¬ 
tion, they, and not the legislature, 
thereby limit the powers of the con¬ 
vention, 

Ky.—Gaines v. O'Connell, 204 S.W.2d 
425, 305 Ky. 397. 

B.I.—In re Opinion to the Governor, 
178 A. 433, 55 R.I. 56. 

Tenn,—Cummings v. Beeler, 223 S.W. 

2d 913, 189 Tenn. 151. 

Va—Staples v. Gilmer, 33 S.B.2d 49, 
183 Va 613, 158 A.L.R. 495. 

(2) Where the sovereign power to 
amend constitution is in the people, it 
can be exercised only through an 
agency of the people, and, when the 
constitutional convention is such ein 
agency, the convention can exercise 
only such powers as may be confer¬ 
red by the people. 

Va—Staples v. Gilmer, supra 
6 a Pa—Appeal of Woods, 75 Pa 59. 
12 C.J. p 685 note 7. 

61- Mich.—Carton v. Secretary of 
State, 115 N.W. 429, 151 Mich. 337. 
12 C.J. p 685 note 8. 

62. Ky.—Gaines v. O'Connell, 204 
S.W.2d 425, 305 Ky. 397. 
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Pa—^Appeal of Woods, 75 Pa 69. 
12 C.J. p 685 note 9. 

63. La—^Foley v. Orleans Democra¬ 
tic Parish Committee, 70 So. 104, 
138 La 220. 

64. Miss.—Sproule v. Fredericks, 11 
So. 472, 69 Miss. 898. 

65. Iowa.—Koehler v. Hill. 14 N.W. 
738, 15 N.W. 609, 60 Iowa 543. 

12 C.J. p 685 notes 14, 15. 

6 a W.Va—^Loomis v. Jackson, 6 W. 
Va 613. 

12 C.J. p 686 note 20. 

67. W.Va—^Loomis v. Jackson, su¬ 
pra 

12 C.J. p 686 note 21. 

Plenary jurisdictioii. and power 
Provision in proposed bill limit¬ 
ing constitutional convention, if call¬ 
ed and held, to revision and amend¬ 
ment of only such sections of consti¬ 
tution as affected representation in 
the legislature would infringe on sec¬ 
tion of constitution relating to plen¬ 
ary Jurisdiction and power of conven¬ 
tion, when duly assembled, to estab¬ 
lish such ordinances and to do and 
perform such things as to the conven¬ 
tion might seem necessary or proper 
for purpose of altering, revising, or 
amending the existing constitution; 
and constitutional convention would 
have authority to frame a completely 
new constitution notwithstanding 
provision of proposed bill. 

Ala.—In re Opinion of the Justices^ 
81 So.2d 678. 
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merely the agent of the people for calling the con¬ 
vention into existence. Once assembled, it is sov¬ 
ereign,above the legislature,®^ and free from the 
control of the courts.'^® It is a legislative body of 
the highest order,7i and may not only frame, but 
may also enact and promulgate, a constitution.'^^ 
This is true even though the act of the legislature 
under which the convention assembled expressly 
provided that no constitution or amendments fram¬ 
ed by it should go into effect until submitted to a 
vote of the people and approved by them.^® In 
support of this theory is advanced the practice dur¬ 
ing the revolutionary period and the precedents in 
the establishment of the first constitutions of the 
original thirteen states.*^* Furthermore, beginnirig 
with the constitution of Mississippi in 1890, certain 
constitutions have been proclaimed by the conven¬ 
tions without submission to the people, and in no 
case has the action of the convention been judicially 
declared illegal.'^® Whatever may be said as to the 
technical legal right of a convention to proclaim a 
constitution, the fact is that from time to time con¬ 
ventions have exercised the power, and still contin¬ 
ue to do so, and that, in every case where this has 
been done, the action of the convention has been ac¬ 
quiesced in by the people, and the constitution thus 
ordained has been established as the fundamental 
law of the state. 

A constitutional convention is not obliged, like a 
legislature, to look carefully to the preservation of 
vested rights, but it is competent to deal with all 
private and social rights, laws, and institutions then 
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existing, subject to ratification by the people and 
to the federal Constitution.*^® 

Committees. Although a constitutional conven¬ 
tion may not appoint a committee, the life of which 
will be extended beyond the life of the body which 
created it,^®-5 imder a constitutional provision au¬ 
thorizing the convention to submit its work to the 
voters in such manner as it may decide, a convention 
has power to appoint persons to complete and carry 
out such submission.'^®-^® 

g 9^ _ Framing and Submission of 
Amendments by Legislature 

a. Framing of amendments 

b. Submission of amendments 

a. Framing of Amendments 

(1) In general 

(2) Formalities of passage 

(3) Publication 

(1) In General 

Constitutional amendments may be framed and sub¬ 
mitted by the lefllslature, under authorization by the 
constitution and subject only to the limitations imposed 
In It. 

Generally, imder the constitutions of various 
states, constitutional amendments may be initiated 
by the legislature,’^®-®® and, in proposing a constitu¬ 
tional amendment, the legislature is not exercising 
its ordinary legislative power, but is acting as a 
special organ of government for the purpose of con¬ 
stitutional amendment.^®*®® The power to propose 


68 . Miss.—Sproule v. Fredericks, 11 
So. 472, 69 Miss. 898. 

12 C.J. p 686 note 23. 

69. W.Va.—^Loomis v. Jacltson, 6 W. 
Va. 613. 

12 C.J. p 686 note 24. 

70. Okl.—Frantz v. Autry, 91 P. 193, 
18 Okl. 661. 

12 C.J. p 686 note 25. 

71. OkL—Frantz v. Autry, supra. 

12 C.J. p 686 note 26. 

72. Tex.—Cox v. Robison, 160 S.W. 

1149, 106 Tex. 426—Quinlan v. 

Houston, etc., R« Co., 34 S.W. 738, 
89 Tex. 366. 

12 C.J. p 686 note 27. 

73 . Va»—^Taylor v. Commonwealth, 
44 S.B. 764. 101 Va. 829. 

12 aj. p 686 note 28. 

74. Va.—Hamper v. Hawkins, 1 Va. 
Cas. 20. 

12 C.J. p 686 note 29. 

Buie criticized 

In an opinion In which reference 
was made to C.J.S. for authorities 
supporting the text rule, it was stat¬ 
ed that the reason for the rule fails 


under our firm and stable •'govern¬ 
ment of law." 

Ky.—Gaines v. O'Connell, 204 S.W.2d 
425, 430, 306 Ky. 397. 

75. Ky,—MUler v. Johnson, 18 S.W. 
622, 92 Ky. 689, 13 Ky.L. 933, 15 U 
R.A. 624. 

Ya.—Taylor v. Comnaonwealth, 44 S. 

B. 764, 101 Va. 829. 

12 C.J. p 687 note 32. 

76. N.T.—In re Gibson, 21 N.T. 9, 
affirmed 1 Black 587, 17 Ii.Bd. 163. 

76.5 Mo.—State ex rel. News Corp. 
v. Smith, 184 S.W.2d 698, 353 Mo. 
845. 

76.10 Mo.—State ex reL News Corp. 
V. Smith, supra. 

76.50 Ga.—^Wheeler v. Board of 
Trustees of Fargo Consol. School 
Dist., 37 S.B.2d 322, 200 Ga. 323. 
Mo.—State ex inf. McKittrick ex rel. 
Ham V. Kirby, 163 S.W.2d 990, 349 
Mo. 983. 

N.T.—Stoughton v. Cohen, 23 N.B.2d 
460, 281 N.T. 343. 

76.55 Ala.—^In re Opinion of the Jus¬ 
tices, 40 So.2d 623, 262 Ala. 206. 
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Mo.—State ex inf. McKittrick ex rel. 
Ham V. Kirby, 168 S.W.2d 990, 349 
Mo. 983. 

N.D.—^Larkin v. Gronna, 285 N.W. 59, 
69 N.D. 234. 

Other statement of rule 
The proposal by the legislature of 
amendments to the constitution is not 
the exercise of an ordinary legislative 
function. 

Ala.—Bonds v. State Department of 
Revenue, 49 So.2d 280, 254 Ala. 553 
—Johnson V. Craft, 87 So. 376, 203 
Ala. 386. 

Ark,—Mitchell v. Hopper, 241 S.\V. 
10, 163 Ark. 615. 

pia.—Collier v. Gray, 157 So. 40, 116 
Fla. 845. 

Ky.—Hatcher v. Meredith, 173 S.W. 2d 
665. 295 Ky. 104. 

N.M.—Hutcheson v. Gonzales, 71 P. 

2d 140, 41 N.M. 474. 
pa.—Sweeney v. King, 137 A. 178, 289 
Pa. 92. 

12 C.J. p 693 note 79. 

powers as an entity 

The constitutional provisions as to 
mode of amending constitution con- 



16 C.J.S. 

amendments to the constitution is not inherent in the 
legislative department, and in the absence of a 
provision in the constitution conferring such power 
on the legislature, it has no capacity thus to initiate 
amendments.'^^ Where, however, by the constitution 
of a state, the legislative department is authorized 
to propose amendments to the constitution, its . au¬ 
thority in that regard is restricted only by the lim¬ 
itations contained in that instrument's and by the 
prohibitions of the federal constitution.^^ While 
the power to initiate amendments, when exercised, 
must be exercised within the terms of the grant, 
as long as constitutional restrictions are not in¬ 
fringed, the wisdom and expediency of submitting 
a proposed amendment is a matter resting solely 
within the discretion of the legislative body.^® 
Where authority is given the legislature by the con- 
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stitutiojn to* propose amendments, such authority is 
not restricted to amendment or repeal of any section 
or part of the constitution already existent.®^ 

(2) Formalities of Passage 

It Is generally necessary that all constitutional re¬ 
quirements as to the framing of proposed amendments 
by the legislature, be compiled with, and the rules of 
ordinary legislation and general administrative action are 
inapplicable. 

It is generally necessary that there be due com¬ 
pliance on the part of the legislature with all con¬ 
stitutional requirements, as preliminary to the sub¬ 
mission to the people for ratification of a proposed 
constitutional amendment,^^ iBcluding such formal 
steps as the reading of the proposed amendment be¬ 
fore each chamber,^^ the entry of such amendments 


fer powers on le^rislature as an entity, 
not in its law-making capacity. 

Ala.—In re Opinion of the Justices, 
39 So.2d 665, 252 Ala. 89. 

Not a ‘Uaw*" 

An act proposing to amend the 
constitution is not a “law.” 

Ga.—^Poster v. Brown, 84 S.E.2d 630, 
199 Ga. 444. 

77. Ala.—Corpus JnriB SecTmdiim 
cited lA In re Opinion pf the Jus¬ 
tices. 47 So.2d 713. 714, 264 Ala. 
183. 

Idaho.—^Holmberg v. Jones, 65 P. 663, 
7 Idaho 762, 

12 C.J. p 687 note 34. 

78. Ala.—Corpus Juris Secniidiun 
cited in In re Opinion of the Jus¬ 
tices, 47 So,2d 713, 716, 264 Ala. 
183—^In re Opinion of the Justices, 
39 So.2d 666, 252 Ala. 89—Johnson 

V. Craft. 87 So. 376, 206 Ala. 386. 
Colo.—^People v. Sours, 74 P. 167, 31 

Colo. 369, 102 Am.S.R 34. 

Iowa.—Koehler v. Hill, 14 N.W. 738, 
15 N.W. 609, 60 Iowa 643. ' 

Ky.—^Hatcher v. Meredith, 173 S.W.2d 
665, 295 Ky. 194. 

N.Y.—^Browne v. City of New York, 
211 N.Y.S. 306, 213 App.Dlv. 206, 
arnrmed 149 N.B. 211, 241 N.Y. 96. 
12 C.J. p 687 note 36. 

Proposed amendments held in viola¬ 
tion of constitutional limitations 
Ala.—^In re Opinion of the Justices, 
47 So.2d 713, 264 Ala. 183. 

79. Ark.—^Penn v. Tollison, 26 Ark. 
545. 

Cal.—^Livermore v. Waite, 36 P. 424, 
102 CaL 113, 26 RRA. 312. 

Lrft.—^Louisiana R., etc., Co. v. Ma- 
dere, 60 So. 609, 124 La. 636. 

12 C.J. p 687 note 37. 

79.5 N.D.—^Larkin v. Gronna, 285 N. 

W. 69, 69 N,D. 234. 

80. Colo.—People v. Mills, 70 P. 322, 
30 Colo. 262. 

Ind.—State y. Swift, 69 Ind. 505. 

16 C.J.S.—4 


Kan.—^Prohibitory Amendment Cases, 
24 Kan. 700. 

Mo.—^Edwards v. Lesueur, 33 S.W. 

1130, 132 Mo. 410, 31 L.R.A 816. 

12 C.J. p 688 note 88. 

81. Or.—^Ex parte Kerby, 206 P. 279, 
103 Or. 612, 36 A.L.R. 1451. 

88. S.C.—^Palmer v. Dunn, 59 S.E.2d 
158, 216 S.a 658. 

Wis.—State V. Donald, 161 N.W. 331, 
160 Wis. 21. 

ATnendniWLt of bills 
Bills proposing amendments to con¬ 
stitution may be duly amended in 
substance and in legal effect as a 
'‘legislative detail” during course of 
legislative procedure for purpose of 
desired perfection and harmony to 
meet the effective purpose of the en¬ 
actment within rules that obtain in 
such matters. 

Ala.—Storrs v. Heck, 190 So. 78, 238 
Ala. 196. 

Substantial compliance sufficient 
Ala.—Storrs v. Heck, supra—^Doody 
V. State ex rel. Mobile County, 171 
So. 504, 283 Ala. 287. 

Fla.—Revels v. De Groyler, 33 So.2d 
719, 159 Fla. 898. 

Amendment invalid due to noncom- 
pllance 

Mass.—^In re Opinion of the Justices, 
130 N.E. 202, 237 Mass. 689. 

Ala.—Collier v. Frierson, 24 Ala. 

100 . 

La—Saunders v. City Debt Board of 
Llauidation,.34 So. 457, 110 La 313. 
12 C.J. p 692 note 73. 

Purpose of provision 

Purpose bf constitutional provision 
relating to reading of constitutional 
amendments is that legislators may 
be fully apprised of thing sought to 
be accomplished by proposed resolu¬ 
tion. 

S.C.—Weeks v. Ruff, 162 S.B. 460, 
164 S.a 398. 


Beadings presumed made 

Since, under constitutional provi¬ 
sion as to proposed amendments, it 
is not essential that the house jour¬ 
nals affirmatively show that required 
three readings of the proposed 
amendments were made, it would be 
presumed in the absence of such re¬ 
cital that the necessary readings 
were given. 

Ala.—Jones v. McDade, 75 So. 988, 
200 Ala. 230. 

Readings in baeo verba unnecessary 
Ala.—Jones v. McDade, supra—Storrs 
V. Heck, 190 So. 78, 288 Ala. 196. 
Reading of draft and substitute 
A proposed constitutionai amend¬ 
ment, the first draft of which was 
withdrawn and substitute passed, the 
draft and the substitute having been 
read the required number of times, 
was validly passed, substitution be¬ 
ing in fact a form of amendment. 
Ala.—^Jones v, McDade, 75 So. 988, 
200 Ala. 230. 

Brroneous reading cannot be shown 
by legislative journals. 

S.C.—Stevenson v. Garrison, 115 S.E. 
251, 122 S.C. 212. 

Readings held sufficient 
Ala.—In re Opinion of the Justices, 
39 So.2d 665, 252 Ala. 89—In re 
Opinion of the Justices, 30 So.2d 
671, 249 Ala. 214—Storrs v. HocH, 
190 So. 78, 238 Ala. 196. 

La.—State ex rel. Porterie v. Board 
of Liquidation of State Debt, 182 
So. 661, 190 La. 520. 

Reading of amendments to proposed 
amendment 

If proposed constitutional amend¬ 
ments made by one house Ore such 
as to create new act, failure in orig¬ 
inating house to read amendments 
three times and spread them on min¬ 
utes is fatal; but if amendments 
proposed in one house preserve the 
identity, intent, and purpose of aub- 
I mitting resolution originating in oth- 
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on the journals^ with the yeas and nays thereon,*^ | the approval by 


er house smd change only language 
thereof, failure to read amendments 
three times and spread them on min¬ 
utes is not fatal. 

S.C.—Weeks v. Ruff, 162 S.B. 450, 164 
S.a 898. 

S4. FIsl.—I n re Advisory Opinion to 
the Governor, 12 So.2d 683, 152 Fla. 
547—State ex reL Landis v. Thomp¬ 
son, 163 So. 270, 120 Fla. 860—Gray 
V. Childs, 166 So. 274, 116 Fla. 816. 
Mont—Tipton v. Mitchell, 35 P.2d 
no, 97 Mont 420. 

Or.—Ooxpiur JUxls dted hi Boyd v. 

Olcott 202 P. 431, 442, 102 Or. 327- 
12 aj. p 692 note 74. 

SuiftoieiLoy of entry on Jotnmai 

(1) In most jurisdictions which 
have parsed on the question, a re¬ 
quirement of the constitution that an 
amendment shall, be “entered” on the 
journals has been held sufficiently 
complied with by the entry of an 
“identifying reference” to the amend¬ 
ment and that an entry of the amend¬ 
ment in full is not required. 

Neb.—Swanson v. State, 271 N.W. 
264, 132 Neb. 82. 

Nev.—Ex parte Ming, 181 P. 819, 42 
Nev. 472, 6 A.L.R. 1216. 

N.Y.—^Browne v. City of New York, 
149 N.B. 211, 241 N.Y. 96. 

N.D.—State v. Hall, 171 N.W. 213, 44 
N.D. 459. 

Or.—Boyd v. Olcott, 202 P. 431, 102 
Or. 327. 

Utah.—Lee v. Price, 181 P. 948, 64 
Utah 474, 

12 C.J. p 692 note 74 [c] (1). 

(2) In other jurisdictions, it has 
been held that nothing short of an 
entry of the amendment in full on 
the journals of both houses will con¬ 
stitute a compliance with this re¬ 
quirement, and that even ratification 
of the amendment by a vote of the 
people will not cure the defect of an 
insufficient entry. 

Ark.—^McAdams v. Henley, 273 S.W, 
355, 169 Ark. 97, 41 A.L.R. 629. 

12 C.J. p 692 note 74 [c] (2). 

(3) Nevertheless, it has been held 
that the constitutional provision rer 
quiring entry of proposed amendr 
ments thereto on Journals of house 
and senate was suffciently complied 
with to authorize submission of 
amendment to electorate, where joint 
resolution for submission of amend¬ 
ment, introduced in senate and adopt¬ 
ed without change by both houses, 
was spread at length on senate jour¬ 
nal and synopsis thereof was entered 
on house journal. 

Ark.-rCoulter v. Dodge, 125 S.W.2d 
116, 197 Ark. 812. 

(4) Where senate journal showed 
that proposed constitutional amend¬ 
ment approved by senate was not in 
language of proposed amendment ap¬ 
proved by house, corrections under 


concuirent resolution authorizing em¬ 
ployee of each legislative body to 
attach errata sheets to bound vol¬ 
umes of legislative journals noting 
errors of form and substance, were 
not effective to make senate amend¬ 
ment conform to house amendment. 
Fla.—Gray v. Childs, 166 So. 274, 115 
Fla. 816. 

(6) Entry of proposal to amend 
constitution on journal of each house 
of legislature need not be on same 
page or in same paragraph as yea 
and nay vote. 

]ha.-<Jolller v. Gray, 157 So. 40, 116 
Fla. 846. 

<6) Entries held suffcient 
Idaho.—^Mundell v. Swedlund, 71 P.2d 
434, 58 Idaho 209. 

La.—Miller v. Police Jury of Wash¬ 
ington Parish, 74 So.2d 394, 226 La. 
8 . 

Mont—Martien v. Porter, 219 P. 817, 
68 Mont 460. 

S.C,—^Palmer v. Dunp^ .69 S.B.2d 158, 

, 216 S.C. 668—^Fleming v. Royall, 
143 S.E. 162, 145 S.C. 438. 

(7) Other particular entries see 12 
C.J. p 692 note 74 [c3. 

Bisordpaacy between jotmals 

(1) A difference between the house 
and senate journals traceable to a 
mere clerical error will not render an 
amendment invalid. 

Colo.—^People v. Sours, 74 P. 167, 81 
Colo. 369,102 Am.S.R. 34. 

Fla.—Collier v. Gray, 157 So. 40, 116 
Fla. 845. 

(2) Where a proposed amendment 
as entered on the house journal is 
materially different in Its language 
and import from a corresponding en¬ 
try in the senate journal, there is no 
presumption that the two legislative 
houses agreed on the same proposal. 
Ark.—McAdams v. Henley, 273 S.W. 

355, 169 Ark. 97, 41 A.L.R. 629. 
Besolutloa enrolled and engrossed 

(1) In some jurisdictions, the con¬ 
stitution requires enrolling and en¬ 
grossing of resolution ..proposing con¬ 
stitutional amendment the same as 
in the case of an ordinary bill or res¬ 
olution, and where there is conflict 
between enrolled and engrossed res¬ 
olution proposing. constitutional 
amendment and the legislative jour¬ 
nal tending to show that resolution 
failed of number of votes required 
by the constitution, such resolution, 
properly authenticated, is to prevail 
over journal. 

N.M.—Smith v. Lucero, 168 P. 709, 23 
N.M. 411. 

(2) However, a rule to the contrary 
has been supported. 

Fla,—Collier v. Gray, 157 So. 40, 116 
Fla. 845. 

Presumption team enrolled bill 
While, with respect to the regulari¬ 
ty of adoption of a constitutional 
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Ac required number of votes, usual- 

amendment, the journal entry rule in 
force in Oregon permits the impeach¬ 
ment of an enrolled bill by the legis¬ 
lative journals, yet the enrolled bill 
presents itself behind the shield of a 
presumption that it has been regu¬ 
larly enacted which, while not con¬ 
clusive, is overcome only by a clear 
showing of violation of the constitu¬ 
tional requirements. 

Or.—Boyd v. Olcott, 202 P. 431, 102 
Or. 327. 

Fresumptioa of entry not overcome 
Or.—^Boyd v. Olcott, supra. 

Publication In statute book 
Kan.—State ex rel. Fatzer v. Shana¬ 
han, 246 P.2d 305, 173 Kkn. 403. 

85. Fla.—Gray v. Childs, 156 So. 274, 

. 115 Fla. 816. 

Idaho.—Mundell v. Swedlund, 71 P. 

2d 434, 58 Idaho 209. 

Mont.—Tipton v* Mitchell, 35 P.2d 
110, 97 Mont 420. 

Neb.—Swanson v. State, 271 N.W. 
264, 132 Neb. 82. 

N.Y.—Browne v. City of New York, 
211 N.Y.S. 306, 213 App.Div. 206, 
affirmed 149 N.E. 211, 241 N.Y. 96. 
N.D.—State v. Hall. 171 N.W. 213, 44 
N.D. 459. 

S.C.—Thompson v. Livingston, 107 S. 

B. 581, 116 S.C. 412. 

12 C.J. p 692 note 75. 

Entry held sufficient 

(1) An entry which does not record 
the absence of nay votes was not in¬ 
valid since a recital of the number 
of aye votes was sufficient 

S.C.—^Thompson v. Livingston, supra. 

(2) Proof of one journal entry in 
extenso of resolution proposing con¬ 
stitutional amendment and yea and 
nay vote thereon in each body of gen¬ 
eral assembly suffces to establish 
compliance thereby with constitution¬ 
al procedure. 

S.C,—^Palmer v, Dunn, 59 S.E.2d 153, 
216 S.C. 558. 

presumption, of vote taken 
Where a legislative journal affirm¬ 
atively showed that senate amend¬ 
ments to a house bill were concurred 
in by the house, it would be presum¬ 
ed, in the absence of affirmative 
showing to the contrary, that the 
vote was in fact taken by yeas and 
nays, and that the constitutional ma¬ 
jority voted for concurrence. 

Or,—^Boyd v. Olcott, 202 P. 431, 102 
Or. 327, 

Tote held unnecessary 

(1) Where proposed amendment to 
a joint resolution proposing a consti¬ 
tutional amendment extended only as 
to the form in which the constitu¬ 
tional amendment should be submit¬ 
ted to the voters, it was not neces¬ 
sary that the report of the confer¬ 
ence committee, to which the pro¬ 
posed amendment to the joint resolu¬ 
tion was referred for report, should 
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ly more than a mere majority,and ratification hy 
a succeeding legislature where necessary.^'^ An 
omission of a required step cannot be overlooked be*- 
cause of any inconvenience that may result through 
failure to adopt the proposed amendment,** although 
it has been held that even though some required 
form of procedure is in fact omitted or disregarded 
by the legislature, after publication and approval by 
the* people of the proposed amendment, the validity 
of the amendment is no longer open to question.** 
Prior to ratification by the people, a proposed'legis¬ 
lative amendment is of no effect whatever>** and it 
may be amended before submission for ratification;*^ 
So, the legislature may reconsider its action on a 
constitutional amendment,*^-* mid it may recall its 
bill projwsing a constitutional amendment, from the 
secretary of state for further consideration and 
amendment, while it is still in session.*"!-!* 

be adopted by the senate by a yea 
and nay vote. 

S.C.—Stevenson v. Carrison» 115 S.EL 
261, 122 S.C. 212. 

(2) House resolution to amend con¬ 
stitution was not, so altered by sen¬ 
ate’s amendment as to be new resolu¬ 
tion, with respect to reading and en¬ 
tering yeas and nays; 

S.C.—Weeks v. Ruff, 162 S-H 460. 164 
S.a .298, . 

86. Ga.—^Wheeler v. Board of Trus¬ 
tees of Fargo Consol. School Dist., 

37 S.E.2d 3^2, 200 Ga. 323. 

N.T.—^Browne v. City of New York, 

211 N.T.& 306, 213 App.Div. 206, 
affirmed 149 N.E. 211. 241 N.T. 90, 

OkL—^Looney ▼. Lieeper. 292 P. 365, 

145 Okl. 202. 

12 C.J. p 092 note 76. 

Two-thixds vote neoessaxy 
Idaho.—^Mundell v. Swedlund, 71 P,2d 

434,.58 Idaho 209. 

S.C.—^Thompson v. Livingston, 107 S, 

B. 681, 116 S.a 412: 

Improper vote held immaterial 
Fact that unimportant amendments 
proposed in one house to resolution 
proposing constitutional amendment 
were not concurred in by two-thirds 
vote in other house was immaterial 
where such amendments did not affect 
the substance of the resolution. 

La.—^Middleton v. Police Jury, Parish 
of Jefferson, 125 So. 447, . 169 La. 

468. 

Tote of aR sLembers ’ 

Provision authorising legislature 
**by two-thirds vote of each house” to 
order special election on proposed 
constitutiozxal amendment means two- 
thirds vote of all members. 

OkL—^Looney v. Leeper, 292 P. 366, 

146 OkL 202. 

87. N.T.—^Browne v.' City of New 
York, 211 N.Y.S, 806, 213 App.Div. 

200, affirmidd 149 N.E. 211; 241 N. 

Y. 96. 


' 'AKsfiecial session. It has been stated generally 
that a legislature may propose amendments at eitiier 
a Tegular or' special session.** However, under con¬ 
stitutional provisions to the effect that the legisla¬ 
ture, when convened in a special or extr^ session, 
shall have no power to legislate on subjects not 
named in the call, amendments may be proposed at 
a special session if proposals for amendments to the 
constitution have been included in the proclamation 
of the governor calling the special session,** but not 
otherwise.*^ 

Rules of ordinary legislation inapplicable. The 
proposal by the legislature of amendments to the 
constitution is not the exercise of an ordinary leg¬ 
islative fimction;** and it is hot subject to the con¬ 
stitutional provisions regulating the introduction 
and passage of ordinary legislative enactments,** 

Cal.—^People v. Curry, 62 P. 616, 
130 CaL 82. 

95. Framing of amendments as not 
involving exercise of ordinary, legisla¬ 
tive power see supra subdivision a 
(1) of this section. 

96. Ala.—Bonds v. State department 
of Revenue, 49 So.2d 280, 264 Ala. 
553—^In re Opinion of the Justices, 
8,9 So.2d 665, 252 Ala. 89—^Jones V. 
HcDade, 75 So. 988, 200 Ala. 239. 

del.—State v. Lyons, 6 Au2d 496, 1 
Terry 77. 

Fla.—Corpus Juris dted iu Collier v. 

Gray, 167 So. 40, 44, 116 Fla. 845. 

12 C.J. p 693 note 80. 

Referexioe to committee 

(1) Provision of constitution that 
no bill shall become law until it shall 
have been referred to a standing com¬ 
mittee of each house has no applica¬ 
tion to a statute or resolution propos¬ 
ing an amendment to the constitution. 
Ala.—In re Opinion of the Justices, 

40 So.2d 623, 252 Ala. 205-—In re 
Opinion of the Justices, 89 So. 2d 
665, 252 Ala. 89. 

(2) However, provision of the con¬ 
stitution that each house shall have 
power to determine rules of its pro¬ 
ceedings includes authority to deter¬ 
mine rules of procedure to be observ¬ 
ed in agreeing to propose amendments 
to the constitution, and embraces 
right to require that resolutions or 
bills proposing amendments to the 
constitution be referred to a com¬ 
mittee. 

Ala.—In re Opinion of the Justices, 40 
So.2d 623, 252 Ala. 205. 

(3) Under provision of the consti¬ 
tution that proposed amendments to 
the constitution shall be read in the 
house in which they originated on 
three several days, senate may valid¬ 
ly require by rule that bill or resolu¬ 
tion proposing amendment to the con¬ 
stitution be referred' to a committee. 


S.C—-Halber v. Redfeam, 64 'S.B3.2d 
791, 215 S.C 224. 

12 C.J. p 692 note 77. 

88. Ala.—Johnson v. Craft, 87 So. 
376, 206 Ala. 386. 

12 CJ. p 693 note 78. 

AmexL^ents held invalid due to 
omission of a required step.- 
Ala.—In. re Opinions of the Justices, 
136 So. 586, 223 Ala. 365. , . 

Ark.—McAdams v. Henley, 273 S.W. 
365, 169 Ark. 97. 41 A.L.R 629. 

89. Fla.—^Revels v. De. Goyler, 88 
So.2d 719, 169. Fla. 898—^Pearson v. 
Taylor, 32 So.2d 826, 169 Fla. 776— 
State ex reL Landis v. Thompson, 
163 So. 270, 120 Fla. 86.0—Collier 
v. Gray, 167 Sp. 40, 116 Fla. 845— 
West V. State, 89 So. 412, 60 Fla. 
164, 

Objection must be timely 
Fla.—State ex reL Landis v. Thomp¬ 
son, 163 So. 270, 120 FUl 860. 

90. RatiAcation as vital element in 
procedure of amending the constitu¬ 
tion see infra § 10.- . 

9L Ala—Storrs v. Heck, 190 So. 78, 
238 Ala 196-^Doody v. State ex 
rel. Mobile County. 171 So. 604, 233 
Ala 287. ' 

—Clements v. Powell, 116 S.E. 624, 
166 Ga 278. 

9L5 Fla—Jinkins v. Bntzminger, 
136 So. 786, 102 Fla 167, followed 
in State v. Upper St* Johns River 
Nav. Dist., 135 So.- 784, 102 Fla 
183. ' 

12 CJ. P 692 note 76 Cb]. 

91.10 Ala—^In re Opinion of the Jus- 
. tioes, 89 So.2d 666, 262 Ala 89. 

92. Ala—^In ra OpinionEf of the Jus¬ 
tices, 132 So. 311, 222 Ajla 363. 

Pa—Sweeney v.^King, 137. A 178, 289 
. Pa 92. . 

93. Colo.—^Pearce v. People, 127 P. 
224, 63 Colo. 89§. 
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although the amendment may be proposed in the 
form of an ordinary legislative bill.®^ Accordingly, 
constitutional provisions relating to the subjects 
and titles of statutes are not applicable to a bill or 
resolution of the legislature proposing an amend¬ 
ment to the constitution.^^ While a title may be 
used for identification, verification, and convenience 
of legislative action,®^ and may be considered on the 
interpretation of the amendment,! ordinarily no title 
is necessary to a proposed amendment, and if one is 
inserted, it may be disregarded.^ An article of the 
constitution to be amended may be referred to 
merely by its title or number, and a requirement ap¬ 
plicable to ordinary legislation, that the section as 
amended shall be set forth at full length, does not 
apply.^ Hence, constitutional requirements that bills 
shall be read on different days or at different times 
do not apply to constitutional amendments.^ 

Administrative action. The sanction or approval 
of the governor of a state is not essential to the va¬ 


lidity of a proposed amendment,^ and accordingly, 
the veto of the governor would not affect the valid¬ 
ity of the proposed amendment,^ and his action ap¬ 
proving the proposed amendment adds nothing to, 
and substracts nothing from, the validity of the 
legislative action.®-^ However, where a constitution 
provided that such proposed amendment should be 
submitted ‘^in such manner and at such times . • . 
as may be deemed expedient” this provision was 
held to require the enactment of a law to that ef¬ 
fect, which law, like any other, required the signa¬ 
ture of the govemor.*^ Also, where the amendment 
provides in effect that it is to become operative in a 
manner and at a time to be provided by the legisla¬ 
ture, the governor may, as in the case of ordinary 
legislation, veto a bill undertaking to put the amend¬ 
ment into active operation.^ A proposed amendment 
to which a measure essentially legislative or statu¬ 
tory is appended must be submitted to the governor 
for his approval.® 


althouirli, if committee does not re¬ 
port it back, senate has power to re¬ 
call it for a second readingr* 

Ala—re Opinion of the Justices, 40 
So.2d 628, 252 Ala. 205. 

Blffht of court to iJLspeot prooeed- 
iaga 

Ck>ntrary’ td the rule obtaininsr 
where a statute has been enacted un¬ 
der the power vested in the legrisla- 
ture, the court to ascertain the regu¬ 
larity of the legislative proceedings, 
can go back of an enrolled bill pro¬ 
posing an amendment of the consti¬ 
tution, such proposal being made by 
the legislature in the exercise of its 
delegated power, and not in the ex¬ 
ercise of its Inherent power to legis¬ 
late 

Mont.—^Martien v. Porter, 219 P. 817, 
68 Mont. 450. 

Buies of proceedings for acting on 
proposed amendments may be adopt¬ 
ed by each house of the legislature 
in so far as not in conflict with the 
constitution. 

Pla—Collier r. Gray, 157 So. 40, 116 
Fla. 845. 

12 C.J. p 69$ note 80 [a]. 

Signatures of presiding officer , of each 
house 

Ala.—^In re Opinion of the Justices, 
39 So.2d 665, 252 Ala. 89. 

SV. Neb.—^In re Senate File $1, 41 
N.W. 981, 25 Neb. 864. 

12 C.J. p 693 note 81. 

9& CaL—Wallace v. Zinman, 254 P. 

946, 200 CaL 585, 62 A.L.H. 1341. 
PeL—State v. Lyons, 6 A2d 495, 1 
Terry 77. 

Ga—Goolsby v. Stevens, 117 S.HL 439, 
155 Ga. 529—McCall v. Wilkins, 89 
S.FI. 219, 145 Ga. 342—Cooney y. 
Foote, 83 S.SL 687, 142 Ga 647, 


Ann.Cas.l916B 1001, answers to 
certified auestions conformed to 83 
S.F. 896, 16 GaApp. 455. 

Minn.—Julius v. Callahan, 65 N.W. 
267, 63 Minn. 154. 

Neb.—In re Senate File No. 81, 41 N. 

W. 981, 25 Neb. 864. 

Okl.—^Ramsey v. Persinger, 141 P. 18, 
43 OkL 41. 

12 C.J. p 698 notes 82, 83. 
Prodamation limits not absolute 
A resolution of a legislature pro¬ 
posing an amendment is not limited 
to matter Included in the governor's 
proclamation calling the special ses¬ 
sion. 

Pa—Sweeney v. King, 137 A. 178, 289 
Pa 92. 

99. La—Graham v. Jones, 8 So. 2d 
761, 198 La 607—Saunders v. City 
Debt Board of Liquidation, 34 So. 
457, 110 La 318. 

L Ga—^Townsend v. Smith, 87 S.E. 
1039, 144 Ga 792. 

Minn,—State v. O'Connor, 83 N.W. 

498, 81 Minn. 79. 

12 C.J. p 693 note 85. 

2. Fla—Collier v. Gray, 167 So. 40, 
116 Fla 845—Corpus Juris cited in 
Gray v. Winthrop, 166 So, 270, 271, 
116 Fla 721, 

Idaho.—^Keenan v. Price. 195 P.2d 662, 

68 Idaho 423. 

La—Graham v. Jones, 3 So.2d 761, 
198 La 507. 

12 aj. p 693 note 86. 

3. Fla—Collier v. Gray, 167 So. 40, 
116 Fla 845. 

Or.—^Baum v. Newbry, 267 P.2d 220, 
200 Or. 676—State v. Payne, 244 P. 
2d 1026, 196 Or. 624. 

N.D.—^Larkin v. Gronna, 285 N.W. 69, 

69 N.D. 234. 

12 C.J. p 693 note 87. 
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4. Fla—Collier v. Gray, 157 So. 40, 
116 Fla 845. 

Mo.—^Edwards v. Liesueur, 83 S.W. 
1130, 132 Mo. 410, 31 L.ItA 815. 

5. AJa—In re Opinion of the Jus¬ 
tices, 3$ So.2d 499, 251 Ala 78. 

Ark.—^Mitchell v. Hopper, 241 S.W, 
10, 153 Ark. 515. 

Fla—Collier v. Gray, 157 So. 40, 116 
Fla 845. 

12 C.J. p 693 note 90. 

"Joint resolution" 

Notwithstanding its designation as 
a "joint resolution," a legislative ve¬ 
hicle proposing an amendment to con¬ 
stitution was not a "Joint resolution" 
within constitutional requirement 
that joint resolutions be signed or be 
vetoed by governor so that resolu¬ 
tion could be submitted to electors 
without signature of governor. 

S.C.—Kalber v. Redfeam, 54 S.E.2d 
791, 215 S.C. 224. 

XhdOrsemeut does not invalidate 
Act proposing amendment to con¬ 
stitution will not be declared invalid 
because indorsed approved by gov¬ 
ernor. 

Ala—State v. Grayson, 123 So. 573, 
220 Ala 12. 

a Colo.—^People v. Ramer, 160 P. 
1032, 62 Colo. 128. 

La—State v. State Secretary, 9 So. 
776, 43 LaAna 590. 

63 Ark.—Coulter v. IGodg^ 125 S.W. 
2d 115, 197 Ark. 812. 

7. Cal.—^Hatch v. Stoneman, 6 P. 734, 
66 CaL 632, 634. 

a Miss.—State r. Jones, 64 So. 241, 
106 Miss. 522. 

9, Aria—Clements v. Hall, 201 P. 87, 
23 Aria 2, 
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(3) Publication 

Where publication of an amendment proposed by 
the legislature, and of notice of the election thereon Is 
required, It must be done within the time and in the 
manner prescribed, and it may be compelled by manda¬ 
mus or restrained by injunction In a proper case. 


It is generally required that publication of an 
amendment proposed by the legislature, and of no¬ 
tice of the election thereon, be made within the 
time and in the manner prescribed.^^ Such a pro- 


10. Ga.—^lAadronah Sales Co. v. Wil¬ 
burn, 181 S.B. 178, 180 Ga. 837. 
Idaho.—^Mundell v. Swedlund, 71 P. 
2d 434, 58 Idaho 209—^Lane v. Luk- 
ens, 283 P. 532, 48 Idaho 617. 

K.T.—Browne v. City of New Tork, 
211 N.T.S. 306, 213 App.Dlv. 206, 
affirmed 149 N.B. 211, 241 N.Y. 96. 
Pa.—Commonwealth v. Beamish, 164 
A. 616, 309 Pa. 610. 

12 C.J. p 693 note 96. 

Zdberal oonstraction of oonstltatloiLal 
requirement 

Ala.—^In re Opinion of the Justices, 
36 So.2d 499, 261 Ala. 78. 

Act held sufficiently to designate 
manner of publication 
Ala.—^In re Opinion of the Justices, 
40 So.2d 330, 252 Ala. 199. 

Purpose of publication 

The purpose of provision for pub¬ 
lication of proposed amendments is 
to afford the electorate an opportuni¬ 
ty to be advised of proposed amend¬ 
ments and ascertain attitude of can¬ 
didates for election to the legisla- 
tura 

Pa,—^Tausig v. Iiawrence, 197 A. 236, 
328 Pa. 408. 

On whom duty imposed 

(1) The constitutional provision 
imposing on the secretary of state 
alone the duty of publishing a pro¬ 
posed amendment prevails over stat¬ 
ute purporting to impose such duty 
on the secretary of state and others. 
Ky.—^Hatcher v. Meredith, 173 S.W. 

2d 666, 295 Ky. 194. 

(2) The “notice" required by con¬ 
stitution, of election on proposed 
amendments to constitution, must be 
given by proclamation of governor 
and be published in each county in 
such manner as legislature shall di¬ 
rect, and sheriffs of respective coun¬ 
ties are not required to publish ad¬ 
ditional notice of such electiona 
Ala.—^In re Opinions of the Justices, 

192 So. 905, 238 Ala. 150. 

Duties of publishing officer 
A provision that secretary of com¬ 
monwealth “shall cause" proposed 
amendments to be published three 
months before next general election 
In two newspapers in every county 
where such newspapers are publish¬ 
ed, did not require the secretary to 
go into each county and personally 
publish the amendments, but merely 
required him to place amendments in 
hands of newspaper in time to permit 
insertion of amendments three 
months before election, with direc¬ 
tion to publish before that time; 
and he should , keep in his office a 
permanent record of all proposed 


amendments with a list of the news¬ 
papers that receive the amendments 
for publication and the date received. 
Where secretary transmitted notices 
of publication to all newspapers in 
ample time to permit a publication 
prior to be^nnlng of the three 
months* period, the failure of the 
newspapers to begin publication until 
after the three months* period had 
begun, was not a violation of the 
constitutional provision. However, 
the adoption of proposed amendments 
by general assembly at the next ses¬ 
sion subsequent to first newspaper 
publioation of amendments did not 
give rise to presumption that secre¬ 
tary of commonwealth, as a public 
officer, did all things required of him 
under provision requiring secretary 
to cause amendments to be published 
three months before next general 
election, where publication of amend¬ 
ments did not appear in several 
newspapers three months before the 
next election. 

Pa.—^Tausig v. Iiawrence, 197 A. 236, 
328 Pa. 408. 

Suffiolenoy of pnblioatioii. 

(1) Publication pursuant to the 
method set out by statute is suffi¬ 
cient. 

N.D.—State v. Hall, 171 N.W. 213. 
44 N.D. 459. 

(2) A requirement that publication 
be made at certain times "in one 
weekly newspaper** of each county 
is satisfied by publication in a daily 
paper of general circulation. 

Tex.—Corpus Juris cited in Manos v. 
State. 263 S.W. 310, 311, 98 Tex.Cr. 
87. 

(3) Publication by both secretary 
of state and county clerk in every 
county is unnecessary. 

Mo.—State ex rel. State Highway 
Commission v. Thompson, 19 S.W. 
2d 642, 323 Mo. 742. 

(4) Requirement of publication 
“three months before the next gen¬ 
eral election*' means publication once 
a month for the three months pre¬ 
ceding such election. 

Pa.—Commonwealth v. Beamish, 164 
A. 616, 309 Pa. 510. 

(5) Substantial compliance is suf¬ 
ficient. 

Ala.—^In re Opinion of the Justices, 
36 So.2d 499, 261 Ala. 78. 

Ark.—^Brockelhurst v. State, 111 S.W. 

2d 627, 196 Ark. 67. 

La.—^Hotard v. City of New Orleans, 
35 So.2d 752, 213 La. 843, appeal 
dismissed 69 S.Ct. 67. 335 U.S. 803, 
93 L.Bd. 360. 

Neb.—Swanson v. State, 271 N.W. 264, 
132 Neb. 82. 

S3 


Utah.—Snow v. Keddington, 196 P.2d 
234, 113 Utah 325. 

W.Va.—State ex reL Morgan v. 
O'Brien, 60 S.E.2d 722, 134 W.Va. 1. 

(6) Publication held sufficient. 

Ala.—^In re Opinion of the Justices, 

36 So.2d 499, 261 Ala. 78—In re 
Opinions of the Justices, 188 So. 
887, 237 Ala. 667. 

Ga.—^Mayer v. Adams, 186 S.E. 420, 
182 Ga. 624—^Madronah Sales Co. v. 
Wilburn, 181 S.B. 173, 180 Ga. 837. 
Mich.—^De Maggio v. Attorney Gen-. 

eral, 1 N.W.2d 630, 300 Mich. 251. 
Mo.—State ex rel. State Bldg. Com¬ 
mission V. Smith, 74 S.W.2d 27, 335 
Mo. 840, 

Neb.—Swanson v. State, 271 N.W. 
264, 132 Neb. 82. 

Pa.—Tausig v. Lawrence, 197 A. 235, 
328 Pa. 408. 

Tex.—Whiteside v. Brown, Civ.App., 
214 S.W.2d 844, error dismissed. 
W.Va.—State ex rel. Morgan v. 
O'Brien. 60 S.B.2d 722, 134 W.Va. 1 
—^Herold v. Townsend, 169 S.B. 74, 
118 W.Va. 319. 

12 C.J. p 693 note 96 [c]. 

(7) Publication held insufficient. 

Ky.—Arnett v. Sullivan, 132 S.W.2d 

76, 279 Ky. 720. 

Neb.—State v. Cline, 224 N.W. 6, 118 
Neb. 160. 

Publication In one paper only per 
county 

(1) Contract to publish constitu¬ 
tional amendments could only be let 
to one paper in particular county. 

Mo.—Clay v. Algire, App., 9 S.W.2d 

870. 

(2) Where contract was made with 
newspaper classified as German 
newspaper for publication of amend¬ 
ments, no other binding contract can 
be made therefor with any other 
German newspaper of same politics 
in same county. 

Ohio.—State ex rel. Purpus v. Slater, 
2 Ohio N.P..N.S., 101. 

msufflclent publication in one coun¬ 
ty is immaterial, where there would 
be a large majority in favor of the 
amendment, even though the entire 
vote of that county should be elim¬ 
inated or counted against the amend¬ 
ment. 

Ala.—Doody v. State ex rel. Mobile 
County, 171 So. 604, 233 Ala. 287. 
Ga.—Cartledge v. City Council of Au¬ 
gusta, 6 S.E.2d 661, 189 Ga. 267. 
Mo.—^Pahey v. Hackmann, 237 S.W. 
762, 291 Mo. 351. 

Tex.—^Manos v. State, 263 S.W. 310, 
98 Tex.Cr. 87. 

W.Va.—State ex reL Morgan y. 
O'Brien, 60 S.E.2d 722, 134 W.Va. 1. 
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vision has been held mandatory,^*^ but an act of the 
legislature directing submission to the voters of a 
constitutional amendment and containing a provision 
relating to publication, in addition to the constitu¬ 
tional requirement, will be treated as directory only 
with respect to such provision.ii*5 A legislature 
may cause publication of a proposed amendment, as 
required by the constitution, by a resolution direct¬ 
ing publication as well as by formal statute.^2 Pub¬ 
lication may be compelled by mandamus,but only 
where such act is within the duties of the person 
against whom the.-writ is sought,!^ and formalities 
precedent to publication have been observed,and 
an administrative officer may be restrained by an 
injunction from publishing the proposed amendment 
where it has not been validly passed by the legis- 
lature.l5 

The submission of a proposed amendment cannot 
be frustrated by the neglect or refusal* of a news¬ 
paper to publish an amendment within the specified 
time,^^ and when a contract , for publishing a pro¬ 
posed amendment has been let, it cannot be changed 
by an administrative officer without the consent of 

the publisher.17 

Under the provisions of certain constitutions, the 
publication of arguments. for or against the pro¬ 
posed amendments is contemplated. Such argu- 
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ments should be filed within a reasonable time, and 
in the manner provided by the regulatory statute.^® 

In some states, it is the official duty of the secre¬ 
tary of state to prepare publicity pamphlets in com¬ 
pliance with constitutional provisions,although 
neither the constitution nor the laws provide in de¬ 
tail the method of selecting the persons to prepare 
the matter.!® Under a statute requiring the posting 
of placards about the polling places describing the 
proposed amendment, the fact that such cards are 
not complete in all details will not invalidate the 
amendment.!®*® 

b. Submission of Amendments 

(1) In general 

(2) Time of submission 

(3) Form of submission 

(1) In General 

After a proposed amendment has been formulated and 
approved by the legislature, It has the power to submit 
the amendment to the electorate In the manner provided 
by the constitution. 

A proposed amendment must be properly sub¬ 
mitted in order to amend the constitution by the 
legislative method.®® The legislature generally pos¬ 
sesses power to submit amendments for vote by the 
people,®! and to prescribe the manner in which they 


JUlocatida of costs of pubUoatioii 
Ala«—State v. Mobile County, 195 So. 
878, 289 Ala. 502. 

Objeotioa to publicatloii of notice 
of election for constitutional amend¬ 
ment, that publication was irregular 
and did not conform to the true text 
of joint resolution, was too indefinite 
for consideration. 

Tex.—Whiteside v. Brown, .Clv.App., 
214 S.W.2d 844, error dismissed. 

11. Ala.—^In re Opinion of the Jus¬ 
tices, 40 So.2d 330, 252 Ala. 199. 

Idaho.—^Lane v. Lukens, 283 P. 632, 
48 Idaho 517. 

Ky.—Arnett v. Sullivan, 132 S.W.2d 
76, 279 Ky. 720. 

Pa.—Tauslg- v. Lawrence, 197 A. 235, 
328 Pa. 408. 

11.5 Ga.—Cartledge v. City Council 
of Au^rusta, 6 S.B.2d 661, 189 Ga. 
267. 

12. Idaho.-*-MundoU v. Swedlund, 71 
P.2d 434, 58 Idaho 209. 

13. Pa.—Commonwealth v. Griest, 
46 A. 506, 196 Pa. 396, 50 L.II.A. 
668 . 

Z>6feiL8a held barred 
In mandamus to compel secratary 
of state to publish enactment pro¬ 
posing . constitutional amendment, 
secretary of state could not raise de¬ 
fense that proposed amendment was 
merely intended to effectuate uncon¬ 
stitutional statute. 


N,M.-rHutcheson v. Gonzales, 71 P.2d 
140, 41 N.M. 474. 

14. Ga.—Horrigan v. Rivers, 187 S. 
E. 836, 183 Ga. 141. 

Honest doubt 

Secretary of state, entertaining an 
honest doubt as to his duties with 
respect to publication of proposed 
constitutional amendment, properly 
refused to act until his duties in 
such respect should be declared by 
a court of competent jurisdiction. 
Kan.—State ex rel. Patzer v. ShancL- 
han, 246 P.2d 305, 173 Kan. 403. 

14.5 Kan.—State ex rel. Fatzer v. 
Shanahan, supra. 

15. Pla.—Gray v. Childs, 156 So. 
274, 116 Pla. 816. 

16. Pa.—Tausig v. Lawrence, 197 Au 
235, 328 Pa. 408. 

Tex.—^Whiteside v. Brown, Civ.App., 
214 S.W.2d 844, error dismissed. 
W.Va.—State ex rel. Morgan v. 
O’Brien, 60 S.E.2d 722, 184 W.Va. 1. 

17. Mo.—Clay v. Algire, App., 9 S. 
W.2d 870. 

13. WfU3h,—State v. Hinkle, 269 P. 
818, 148 Wash. 445. 

Sixty days befoxo election held rea¬ 
sonable 

Wash.—State v, BUzikle, supreu 

18.5 The piucpose. of statute regulr- 
ing secretary of state to prepare such 
statements and suggestions as shall 
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be necessary for proper understand¬ 
ing of constitution or law submitted 
to vote of people, and to have state¬ 
ments and suggestions published and 
posted like sample ballots and in¬ 
structions to voters, was to enlight¬ 
en voters as to contents of proposed 
amendments on which they were to 
vote in order that they might vote 
on them more intelligently. 

Ill.—Knappenberger v. Hughes, 35 
N.B.2d 317, 377 Ill. 126. 

Statute held not repealed 
Ill.—Knappenberger v. Hughes, su¬ 
pra. 

19. Ohio.—State v. Hildebrant, 112 
N.E. 138. 93 Ohio St 1. 

19.5 Utah.—Snow v. Keddington, 195 
P.2d 234, 113 Utah 325. 

2a Ky.—Hatcher v. Meredith, 173 S. 

W.2d 665, 295 Ky. 194. 

Mont—State ex rel. Mitchell v. 

Holmes, 274 P.2d 611. 

S.C.—Heinitsh v. Floyd, 126 S.B. 336, 
180 S.a 434. 

2L Ind.—In re Todd, 193 N.E. 865, 
208 Ind. 168. 

Okl.—^McAlister v. State, 219 P. 134, 
96 OkL 200, 33 A.L.R. 1370. 

Aot subject to referendum 
An act providing for the submis¬ 
sion of a constitutional amendment 
at a special election Is, cinder the 
general laws» legislation subject to 
referendum. 
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shall be submitted.^^ Where , a method of submis¬ 
sion is provided by the constitution, such method 
must be followed.^ ^ A proposed amendment is sub¬ 
ject to attack before election thereon, unless the 
constitutional requirements for submission to the 
people are followed without substantial deviation.24 
A determination of the propriety of a submission 
cannot be prevented by the invocation of the doc¬ 
trine of laches.25 Mandamus will lie to require a 
proper officer to submit to a vote by the electorate 
a proposed amendment agreed to by the legislature, 
and an official cannot thwart the right of suffrage on 
such proposal, by failing properly to perform his 
ministerial duties.26 Submission of a proposed 
amendment cannot be required where the publication 
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does not correctly show the resolution actually 
adopted by the legislature.^*^ 

In certain jurisdictions, legislative action to sub¬ 
mit a proposed amendment may be instigated by 
means of an initiative petition.28 

(2) Time of Submission 

The time of submission of proposed amendments ordi¬ 
narily Is fixed by legislative or constitutional provisions, 
and the failure to comply therewith may Invalidate the 
proposed amendments. 

Legislative or constitutional provisions generally 
fix the time of submission of proposed amend- 
ments.29 Under some constitutional provisions, the 
obligation of designating the election at which a 


Ariz.—Clements ▼. Hall, 201 P. 27, 28 
Ariz. 2. 

Coincidents submission by oonsti. 
tntional convention, so aa to super¬ 
sede legrislative proposal for amend¬ 
ment, was held not shown. 

N.T.—Stoughton v. Cohen, 16 N.T.S. 
2d 483, affirmed 15 N.Y.S.2d 262, 
268 App.Div. 746, affirmed 23 N.H. 
2d 460, 281 N.T. 843. 

22. Mich.—^Barnett v. Case, 281 N.W. 
12, 285 Mich. 494. 

N.T.—^Browne v. City of New York, 
211 N.Y.S. 806, 213 App.Div. 206, 
affirmed 149 N.E. 211, 241 N.Y. 96. 
liberal oonstmotlon 
Statutory provision for manner In 
which a proposed constitutional 
amendment shall be submitted to 
electorate for adoption or rejection 
merely implements the machinery of 
the constitution in this respect, and 
statute should be given a liberal con¬ 
struction in its application. 

Ky.—Punk v. Fielder, 243 S.W.2d 474. 

Single subject 

Whether a proposed constitutional 
amendment complies with constitu¬ 
tional provision that no amendment 
relate to more than one subject is a 
matter for general assembly to de¬ 
termine in the first instance when it 
proposes the amendment 
Ky.—^Punk v. Fielder, supra. 

Certifleatioa to oounty oommlssioaers 
The purpose of statutory provision 
with respect to certification of pro¬ 
posed constitutional amendments to 
commissioners of each county at least 
eighteen days before election is to 
advise election commissioners what 
the questions are to end that they 
may be placed on ballots. 

Ark.—^Fulkerson v. Refunding Board, 
147 S.W.2d 980, 201 Ark. 957. 

23. Ala.—^In re Opinion of the Jus¬ 
tices. 39 So.2d 665, 262 Ala. 89. 

Lia.-Tr<3lraham v. Jones, 3 So.2d 761, 
198 La. 607. 

Ohio.—State v. Smith,. 138 N.EL 881, 
105 Ohio St 670. 


Separate bills 

(1) The word “amendment,** as 
used in constitutional provision re¬ 
quiring each proposed amendment to 
be placed in a separate bill, means 
a proposal of changes in a particu¬ 
lar subject, and does not refer to 
proposed changes in several sections 
in one article.—^Hillman v, Stockett, 
89 A.2d 803, 183 Md. 641. 

(2) Bills submitting several pro¬ 
posed ch^ges in article of constitu¬ 
tion relating to judiciary department 
with respect to the same general 
subject matter submitted only one 
proposed amendment in accordance 
with constitutional provision requir¬ 
ing each proposed amendment to be 
placed in a separate bill, 

Md.—^Hillman v. Stockett, supra. 
Submission held valid 
Ga.—Goolsby v. Stephens, 117 S.B. 
439, 166 Ga. 629—Clements v. Pow¬ 
ell, 116 S.K 624, 155 Ga. 278. 

Lia.—^Board of Liquidation of State 
Debt of Louisiana v. Whitney-Cen¬ 
tral Trust & Savings Bank, 122 So. 
850, 168 La. 560. 

Me.—In re Opinion of the Justices, 
133 A. 266, 126 Me. 629. 

N.Y,—Stoughton v. Cohen, 23 N.B.2d 
460, 281 N.Y. 843. 

Or.—State v. Kellaher, 177 P. 944. 90 
Or. 638. 

Pa.—^Hollinger v. King, 127 A. 462, 

I 282 Pa. 167. 

Wls.—State V. Zimmerman, 204 N.W. 
803,. 187 Wis. 180. 

34. Mont—Tipton v. Mltcbell, 35 P. 
2d 110,. 97 Mont 420. 

25. Pa.—Tausig v. Lawrence, 197 A. 
236, 328 Pa. 408. 

26. Okl.—^Looney v. Leeper, 292 P. 
365, 145 Okl. 202. 

27. Wjls.—State v. Hall, 189 N.W. 
266, 178 Wis. 199. 

26. Xu aKassachxusetts, a joint ses¬ 
sion of both houses of the legisla¬ 
ture to consider a proposal for ini¬ 
tiative amendment is a “legislative 
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assembly,*’ and “final legislative ac¬ 
tion** thereby means such action as 
complies with the established legis¬ 
lative procedure modified by consti¬ 
tutional requirements. Under such 
requirements, an affirmative vote tak¬ 
en by yeas and nays of more than one 
fourth of all the members elected 
constitutes “final legislative action,** 
although such action is subject to re¬ 
consideration, of which an adverse 
disposition must be made before the 
earlier vote on the initiative amend¬ 
ment can stand as the final action of 
the Joint assembly. A vote to recon¬ 
sider taken by a voice vote is not 
an **unfavoidable vote** on the initia¬ 
tive amendment within the constitu¬ 
tional provision that final legislative 
action and an unfavorable vote at any 
stage preceding final action must be 
verified by a call of yeas and nays. 
A majority vote is necessary for a 
reconsideration and such reconsidera¬ 
tion may be deferred to the next an¬ 
nual session of the legislature since 
the continuity of the legislature is 
not broken by a reassembly each year. 
Mass.—In re Opinion of the Justices, 

197 N.E. 95, 291 Mass. 578. 

Use of initiative petition to inaugu¬ 
rate proposed constitutional amend¬ 
ments generally see supra S 7 c. 

29. Aleu—^In re Opinion of the Jus¬ 
tices, 39 So.2d 666, 262 Ala. 89— 
In re Opinion of the Justices, 36 
So,2d 499, 261 Ala. 78—^In re Opin¬ 
ions of the Justices, 132 So. 311, 222 
Ala. 363. 

Ariz.—Clements v. Hall, 201 P. 87, 
23 Ariz. 2. 

La.—Graham v. Jones, 3 So.2d 761, 

198 La. 507. 

Cionstitatiosua provisions as oontrol- 
ling 

All acts of legislature in connection 
with designation of dates for elec-* 
tions for approval of proposed amend¬ 
ments are governed exclusively by 
constitutional provisions as to mode 
of amending constitution. 

AJa.—^In re Opinion of the Justices, 
89 So.2d 665, 262 Ala. 89. 
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proposed amendment shall be submitted to the voters 
is clearly imposed on the legislature,2^-5 and the 
legislature’s failure to perform its legislative duty to 
designate such election may not be regarded as 
being immaterial and relating only to a matter of 
form in determining whether the resolution sub¬ 
mitting the proposed anaendment is constitution- 
al^29.io Where the constitution authorizes the fix¬ 
ing of the time for submission by the legislature, the 
governor,or secretary of state,^^*20 or any 
other officer2^*26 has no authority in this respect. 
Where not otherwise provided by the constitution 
the legislative designation of the day for the election 
on the proposed amendment is not required to be in¬ 
corporated in the act or resolution proposing the 

amendment.2^-30 

Regulatory provisions as to the time for submis¬ 
sion of proposed amendments are mandatory pro¬ 
visions, and the failure to comply therewith invali¬ 
dates proposed amendments.^ 5 So a provision 
tto the effect that amendments may be submitted 
only at certain times,^® or at certain elections,is 
mandatory and must be complied with, and a failure 
to do so serves to invalidate the amendment.32 


Where a proposed amendment cannot be irubmitted 
on the date designated therein, it will be submitted 
at the next general election.33 A constitutional 
provision, that **no amendment or amendments shall 
be submitted oftener than once in five years,” refers 
to an amendment on a particular subject or one 
substantially related thereto, and seeks only to bar 
repetitious proposals,and proposals falling within 
the prohibition may be restrained.^® 

An amendment, although submitted at an im¬ 
proper time, is not subject to collateral attack there¬ 
for following adoption,although a failure to set 
a time for submission is not cured by a lapse of 
time or by a favorable vote of the electorate at an 
election not validly called.^^ 

(3) Form of Submission 

It is competent for the legislature to prescribe the 
form of submission of amendments, in the absence of 
constitutional regulations as to the matter, and it may 
choose either an act or resolution through which to exer¬ 
cise the powers conferred. 

Proposed amendments need not contain express 
provisions for their submission, where the consti¬ 
tution is silent as to the form of submission,®® and 


29.5 La.—Graham v. Jones, 8 So. 2d 
761, 198 La. 607. 

3Fiill disovetioiL 

In dlschargring its obligation to des- 
i^rnate the election at which proposed 
amendments to the constitution shall 
be submitted to electors for approval 
or rejection, the legrifi^lature is not re¬ 
stricted to the subsoguent, or to any 
other, election for representatives in 
legislature or. in congress, but is vest¬ 
ed with full discretion to select the 
date which seems most convenient 
and appropriate for such purpose. 
Graham v. Jones, supra. 

Deslgnatioii held sufficient 
Ala.—In re Opinion of the Justices, 
89 So.2d 665, 252 Ala. 89—In re 
Opinion of the Justices, 36 So. 2d 
499, 251 Ala. 78. 

29.10. La.—Graham v. Jones, 3 So.2d 
761, 198 La. 607. 

29.15 AJa.—In re Opinion of the Jus¬ 
tices, 36 So.2d 499, 251 Ala. 78. 
a^eglslatnre cannot delegate the fix¬ 
ing of the date to the governor. 

Ala.—^Hooper v. State, 89 So. 693, 206 
Ala. *871—Johnson v. Craft, 87 So. 
375, 205 Ala. 386. 

29.20 La.—Graham v. Jones, 3 So. 2d 
761, 198 La. 507. 

29.25 La.—Graham v. Jones, supra. 

29.30 Ala.—^In re Opinion of the Jus¬ 
tices, 39 So.2d 665, 252 Ala. 89. 

29.35 La.—Graham v. Jones, 3 So.2d 
761, 198 La. 507. 

3a Pa.—Commonwealth ex rel. Mar- 
giotti V. Lawrence, 193 A. 46, 826 


Pa. 526—Corpus Juris guoted in 
Taylor v. King. 130 A. 407, 409, 284 
Pa. 235—Corpus Juris guoted in 
Armstrong v. King, 126 A. 263, 267, 
281 Pa. 207. 

Constitutional Amendments, 6 Pa. 
List. & Co. 314. 

12 C.J, p 689 note 47. 

31- Ky.—^Harrod v. Hatcher, 137 S. 

W.2d 405, 281 Ky. 712. 

Pa.—Taylor v. King. 130 A. 407, 284 
Pa. 235. 

12 C.J. p 689 note 48. 

Election created by statute is a 
“general election” within the require¬ 
ments of a constitutional provision 
setting out the time of submission 
for a proposed amendment. 

Ga.—^Aycock v. State ex reL Boykin, 
193 S.E. 580, 184 Ga. 709, followed 
In Gillis V. Vickers, 193 S.B. 893, 
184 Ga. 877. 

Special election 

(1) In the absence of constitution¬ 
al restriction, a proposed amendment 
may be submitted at a special elec¬ 
tion. 

Mo.—^Fahey v. Haokmann, 237 S.W. 
762, 291 Mo. 351. 

Okl.—State v. State Board of Equali¬ 
zation, 230 P. 743, 107 Okl. 118. 

(2) Such election may be on the 
same day as a general primary elec¬ 
tion. 

Or.—State v. Rathie, 199 P. 169, 101 
Or. 339, petition dehied 200 P. 790, 
101 Or. 339. 

Municipal election 

Submission at a municipal election 
may be proper. 


Pa.—Commonwealth v. King, 122 AL. 

279, 278 Pa, 280. 

Surplusage 

Where the constitution provide.^ 
how an amendment shall be submit¬ 
ted, a provision in a statute provid¬ 
ing otherwise may be disregarded as 
surplusage. 

Okl.—^Looney v. Leeper, 292 P. 365, 
145 Okl. 202. 

32. La—Corpus Juris Secundum, 

quoted in Graham v. Jones, 3 So.fd 
761. 772, 198 La 507. 

Okl.—State v. State Board of Equal- 
I ization, 230 P. 743, 107 OkL 118. 

33. Arlz.—Clements v. Hall, 201 P. 
87, 23 Ariz. 2. 

34. Pa—Commonwealth ex rel, Mar- 
giotti V. Lawrence, 193 A. 46, 326 
Pa 526. 

35. Pa—^Taylor v. King, 130 A. 407, 
284 Pa 235. 

38. Pa—^Taylor v. King, supra— 
Armstrong v. King, 126 A. 263, 281 
Pa 207. 

Adopted amendment held valid 
An amendment, adopted by the peo¬ 
ple without preliminary objection as. 
to the right to present it to the vot¬ 
ers, is valid regardless of “five year 
limitation” on amendments. 

Pa—Taylor v. King, 130 A. 407, 284 
Pa 235. 

37. Ala—Johnson v. Craft, 87 So. 
375, 205 Ala 386. 

33. Pla—^Keisel v. Moran, 85 So. 
346, 80 Fla. 98. 

Ga—Clements v. Powell, 116 S.E. 624, 
155 Ga 278. 
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it is competent for the legislature to prescribe the 
form.5® While under some constitutions, the legis¬ 
lature may choose either an , act or resolution 
through which to exercise the powers conferred,^ 9*6 
and submission may be made by general as well as 
by special legislation,3 ^*10 where there is no require¬ 
ment in the constitution that a suggested amend¬ 
ment be by bill or joint resolution, the particular 
form the proposal shall take is within the discre¬ 
tion of the legislature.^®-!® 


The ballot on a proposed amendment should be 
in the form, if any, prescribed by the constitution.^® 
The matter printed on the ballot must be sufficient 
to identify the amendment referred to and to show 
its character and purpose,^! and the question as 
framed on the ballot must not be misleading,^® or 
inconsistent with other provisions of the resolu¬ 
tion.^® The ballot need not contain the amendment 
in full,^^ since it is presumed that every voter re- 
* ceived the benefit of notice through publication in 


89. Colo.—^In re House Resolution 
No. XO, 114 P. 293. 60 Colo. 71. 

12 C.J. p 689 note 49. 

Constraotioii 

(1) Modes of procedure, prescribed 
by legislative regulations and forms, 
for submission of proposals to amend 
constitution, should not be too strict¬ 
ly construed, where constitution pro¬ 
vides complete system therefor. 

Fla.—Collier v. Gray, 167 So. 40, 116 

Fla. 846. 

(2) “Where legislature, although not 
being required to do so, attached a 
title to a joint resolution proposing to 
submit constitutional amendments to 
electors, the title could be considered 
in ascertaining generally the scope 
and object of proposed changes In 
constitution and in determining 
whether resolution violated constitu¬ 
tional provision that when more than 
one amendment is submitted at same 
election, they shall be so submitted 
as to enable electors to vote on each 
amendment separately. 

La—Graham v. Jones, 8 So.2d 761, 
198 La 507. 

Frooedure tn attaoUng form of 
submission prior to presentation to 
the electorate for vote and the time 
for such attack is within the discre¬ 
tion of the legislature 
Or.—State v. Osbourne, 67 P.2d 1083, 
153 Or. 484. 

Submission held valid 
Ga.—Towns v. Suttles, 69 S.H.2d 742, 
208 Ga 838—Clements v. Powell, 
116 S,K 624, 166 Ga 278. 

Ky.—Smith v. Hatcher. 223 S.W.2d 
182, 311 Ky. 886. 

Neb.—Swanson v. State, 271 N.’W. 
264, 132 Neb. 82. 

39.5 Ala—^In re Opinion of the Jus¬ 
tices, 40 So.2d 623, 262 Ala 206<- 
Johnson v. Craft, 87 So. 876, 205 
Ala 386. 

89.10 Iowa—Olander v. Hollowell, 
188 N.W. 667, 193 Iowa 979, error 
dismissed 43 S.Ct 699, 262 U.S. 
731, 67 L.Ed. 1206. 

89.15 Del.—State v. Lyons, 6 A.2d 
496, 1 Terry 77. j 

Formal resolution 
A formal resolution directing sub¬ 
mission to the people of the proposed 
amendment is not necessary. 

S.D.—State V. Herried, 72 N.W. 93, 
10 &D. 109. I 


40. Ala—Jones v. McDade, 76 So. 
988, 200 Ala 230. 

BaUot held valid 

Ala—State v. Grayson, 123 So. 573, 
220 Ala 12. 

Fla—Sylvester v. Tindall, 18 So. 2d 
892, 164 Fla 663. 

Ga—Clements v. Powell, 116 S.B. 624, 
155 Ga 278. 

Me.—^Fellows v. Eastman, 136 A. 810, 
126 Me, 147. 

Seroioe of ballot title 
Constitutional amendment was not 
Invalid because copy of ballot title 
was not served on person offering 
amendment, where no appeal was tak¬ 
en from attorney general’s decision 
with respect to titia 
Mo.—State ex rel. State Highway 
Commiisslon v. Thompson, 19 S.W. 
2d 642, 323 Mo. 742. 

Form of question printed on the 
ballots is no part of the amendment 
itself. 

Me.—^Fellows v. Eastman, 136 A. 810, 
126 Ma 147—^In re Opinion of the 
Justices, 183 A. 266, 125 Me. 529. 

41. Idaho.—^Lane v. Lukens, 283 P. 
632, 48 Idaho 517. 

Tex.—^Whiteside v. Brown, Civ.App., 
214 S.W.2d 844, error dismissed. 

Ballot title 

(1) General title for submission of 
proposed constitutional amendment 
should state purposes of amendment 
based on consideration of subject 
matter thereof. 

Colo.—In re Interrogatories by the 
Governor Concerning Initiated 
Amendment No. 4, 65 P.2d 7, 99 
Colo. 691. 

Or.—Oregon State Medical Soa v. 
Stadelman, 31 P.2d 754, 147 Or. 1. 

(2) All express or implied powers 
created by proposed amendment need 
not be set forth in the tltla 

Or.—State v. Hoss, 288 P. 606, 133 Or. 
91. 

(3) A ballot title which Is argu¬ 
mentative is improper. 

Or.—Oregon State Medical Soa v. 
Stadelman, 31 P.2d 764, 147 Or. 1. 

(4) Statute regulating ballot titles 
of proposed amendments must be 
liberally construed after the people 
have voted on the amendment 

Or.—State v. Osbourne, 57 P.2d 1083, 
158 Or. 484. I 


(6) Ballot title held sufficient 
Ark.—Newton v. Hall, 120 S.W.2d 364, 
196 Ark. 929. 

Mich.—^Romano v. Aten, 36 N.W. 2d 
701, 323 Mich. 533. 

Mo.—State ex rel. State Highway 
Commission v. Thompson, 19 S.W. 
2d 642, 323 Mo. 742. 

Or.—State v. Osbourne, 67 P.2d 1083, 
163 Or. 484—State v. Hoes, 288 P. 
605, 183 Or. 91. 

Tex.—^Railroad Commission v. Ster¬ 
ling Oil & Refining Co., 218 S.W.2d 
416, 147 Tex. 547. 

(6) Ballot title held insufficient 
Or.—Oregon State Medical Soa v. 

I Stadelman, 31 P.2d 764, 147 Or. 1. 

42. Idaho.—^Keenan v. Price, 195 P. 
2d 662, 68 Idaho 423—Mundell v. 
Swedlund, 71 P.2d 434, 58 Idaho 
209. 

Wis.—State ex rel. Thomson v. Zim¬ 
merman, 60 N.W.2d 416, 264 Wis. 
644, rehearing denied 61 N.W.2d 
300, 264 Wis. 644. 

Ballot question held not misleading 
Idaho.—^Mundell v. Swedlund, 71 P. 
2d 434, 68 Idaho 209. 

48. Mich.—^Barnett v. Case, 281 N.W. 
12, 285 Mich. 494. 

Portions cannot be excluded as sur. 
plusage where the court is unable 
from a reading of the whole resolu¬ 
tion to determine the legislative in¬ 
tent 

Mich.—^Barnett v. Case, supra. 

44. Ala.—Jones v. McDade, 76 So. 
988, 200 Ala. 230. 

Ga.—^Birdsey v. Wesleyan College, 87 
S.B.2d 878, 211 Ga. 683—Goolsby v. 
Stephens, 117 S.E. 439, 155 Ga. 529. 
Mo.—State ex reL Harry L. Huss- 
mann Refrigerator & Supply Go. v. 
City of St Louis, 5 S.W.2d 1080, 319 
Mo. 497, followed in State ex rel. 
Rosebrough Monument Co. v. City 
of St Louis, 11 aw.2d 1010. 

Tex.—^Whiteside v. Brown, Civ.App., 
214 S.W.2d 844, error dismissed. 

12 C.J. p 690 note 51—20 C.J. p 150 
notes 12, 13. 

Identilioation 

On submission of proposed consti¬ 
tutional amendment, all that is re¬ 
quired to be printed on ballot is suf¬ 
ficient information to identify pro¬ 
posed amendment which voter is vot¬ 
ing for or against 
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extenso of a proposed amendment.^5 More than 
one amendment may be submitted on the same bal¬ 
lot,46 unless the constitution provides otherwise^*^ 
The submission is not avoided by the fact that the 
question printed on the ballot is slightly broader 
than the provisions of the amendment,48 or by the 
fact that it is submitted under an incomplete title.49 

It is proper to submit the proposed amendment 
only, and not the entire article or section reading 
as amended,50 or the section proposed to be amend¬ 
ed and the legislature need not state that the 
proposed amendment would repeal existing provi¬ 
sions relating to the same subject, in view of the 
fact that constitutional amendments are usually 
adopted for the express purpose of making changes 
in some part of the existing system.5l*5 a proposed 
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amendment may be dual in form, containing two 
contradictory propositions, only One of which an 
elector need vote for.52 

Whether an amendment may he conditional in 
form subject to taking effect on other contingencies 
than that of popular ratification is a disputed point. 
In construing a proposed amendment providing for 
the removal of the state capital to another city on 
the donation of property by it, there are decisions 
both in the negative,58 and also in the affirmative,54 
of this proposition. 

Several amendments. Under some constitutions it 
is required that, where more than one amendment 
is to be submitted at the same time, they shall be 
submitted in such manner that the electors may vote 
on each amendment separately.55 Such a provision 


La.—^Hotard v. City of New Orleans, 
35 So.2d 752, 213 La. 843, appeal 
dismissed 69 S.Ct 57, 335 XJ.S. 80^ 
93 L.Ed. 360. 

XTatare 

The word “nature’* In a constitu¬ 
tional provision, requiring a ballot 
on a constitutional amendment pro¬ 
posed .by the legislature to contain 
substance of amendment so as to in¬ 
dicate its nature, means kind, spe¬ 
cies, character, or sort. 

Ala.—Jones v. McDade, 75 So. 988, 
200 Ala. 230. 

Ohjeotion too late for oonsldexatloxi. 

That proposed constitutional 
amendment was not copied on ballots 
on which amendment was submitted 
to people could not be considered 
after amendment wa.s submitted, 
published, voted on, and adopted by 
people. 

Fla.—State ex rel. Landis v. Thomp¬ 
son, 163 So. 270, 120 Fla. 860. 

Frooedural provisions 
Where constitutional amendment 
was proposed by legislative assembly 
providing for submission of more 
than two amendments to electorate at 
the same time for adoption or rejec¬ 
tion, procedural provisions of pro¬ 
posed amendment were of no signifi¬ 
cance and were not required to be in¬ 
cluded in form of amendment ques¬ 
tion as certified for inclusion on elec¬ 
tion ballot 

Ky.—Funk v. Fielder, 243 S.W.2d 474. 
Ballot held snificient 
Ala.—Jones v. McDade, 76 So. 988, 
200 Ala. 230. 

Idaho.—Mundell v. Swedlund, 71 P.2d 
434, 58 Idaho 209. 

Ky.—Funk v. Fielder, 243 S.W.2d 474. 
La.—Hotard v. City of New Orleans, 
35 So.2d 752, 213 La. 843, appeal 
dismissed 69 S.Ct 57, 385 U.S. 803, 
93 L.£d. 360. 

S.C.—Fleming v. Royall, 143 S.R 162, 
146 S.C 438. 


Ballot held insiiJBoient 
S.C.—Heinitsh v. Floyd, 126 S.B. 336, 
130 S.C. 434. 

45. Alia—^Jones v. McDade, 76 So. 
988, 200 Ala. 230. 

Idaho.—Mundell v. Swedlund, 71 P.2d 
434, 58 Idaho 209. 

Me.—In re Opinion of the Justices, 
133 A. 265, 125 Me. 529. 

Tex.—^Whiteside v. Brown, Civ.App., 
214 S.W.2d 844, error dismissed. 

46. Mo.—Gabbert v. Chicago, etc., R. 
Co., 70 S.W. 891, 171 Mo. 84. 

47. Mich.—^Livlngstone v. Wayne 
County, 141 N.W, 122, 174 Mich. 
485. 

48. Wash.—Cudihee v. Phelps, 136 P. 
367, 76 Wash. 3X4. 

Surplusage 

The attempt of the legislature to 
require to be printed on the ballot 
matter at variance with the proposed 
amendment may be disregarded as 
surplusage. 

Ala.—In re Opinions of the Justices, 
147 So. 623, 220 Ala. 398. 

49. S.C.—^Heinitsh v. Floyd, 126 S. 
R 336, 130 S.C. 434. 

12 C.J. p 690 note 65. 

BO. Md.—^Hillman v. Stockett, 89 A. 

2d 803, 183 Md. 64L 
Mo.—Gabbert v. Chicago, etc., R. Co., 
70 S.W. 891, 171 Mo. 84. 

51. Ky.— Corpus Juris Seouuduxu 
cited lu Funk v. Fielder, 243 S.W. 
2d 474, 478. 

Pa.—^In re Constitutional Amend¬ 
ments, 36 PeuCo. 380. 

51.5 Ky.—^Punk v. Fielder, 243 S.W. 
2d 474. 

52. Neb.—^In re Senate Pile 31, 41 
N.W. 981, 25 Neb. 864. 

63. CaL—^Livermore v. W'aite, 86 P. 

424, 102 CaL 113, 25 L.R.A. 312. 

12 C.J. p 690 note 59. 

54. Mo.—^Edwards v. Lesueur, 83 S. 

W. 1130, 132 Mo. 410, 81 L.R.A. 816. 
12 C.J. p 690 note 60. 
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55, Ariz.—^Kerby v. Luhrs, 36 P.2d 
649, 44 Ariz. 208, 94 A.L.R. 1502. 
Fla.—State ex rel. Landis v. Thomp¬ 
son. 163 So. 270, 120 Fla. 860. 

Okl.—^Adams v. City of Hobart, 27 
P.2d 595, 166 Okl. 267. 

12 C.J. p 690 note 61. 

Limitation of amendment to single 
subject matter see supra § 7 b. 

Purpose 

(1) Purpose of provision is to pre¬ 
vent practice of “logrolling.” 

Ariz.—-Kerby v. Luhrs, 86 P.2d 649. 

44 Ariz. 208, 94 A.L.R 1502. 

(2) The purpose of provision Is to 
require legislature to submit pro¬ 
posed amendments in a manner in 
which they can be readily understood 
by voters and to prevent voters from 
being required to vote for something 
which they disapprove in order to 
Teglster approval of other propo.si- 
tions tied up therewith, and the pro¬ 
vision is not a merely ’‘technical pro¬ 
vision.’* 

La.—Graham v. Jones, 8 So.2d 761, 
198 La. 607. 

Axnendmeuts held uot violative of 
provision 

Ark.—Brockelhurst v. State, 111 S.W. 
2d 627, 195 Ark. 67. 

Ariz.—State ex rel. Jones v. Lock¬ 
hart, 265 P.2d 447. 76 Ariz, 390. 
Colo.—In re Interrogatories by the 
Governor Concerning Initiated 
Amendment No. 4, 6$ P,2d 7, 99 
Colo. 691. 

Idaho.—^Keenan v. Price, 195 P.2d CC2. 
68 Idaho 423—^Mundell v. Swedlund, 
71 P.2d 434, 58 Idaho 209. 

Ky.—Hatcher v. Meredith, 173 S.W.2d 
665, 295 Ky. 194. 

La.—Hotard v. City of New Orleans, 
35 So.2d 752, 213 La. 843, appeal 
dismissed 69 S.Ct. 67, 335 D.S. 803, 
93 L.Ed. 360—Guillory v, Jones, 1 
So.2d 65, 197 La. 166. 

Orleans Parish School Board v. City 
of New Orleans, App., 56 So.2d 280. 
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is mandatory,and a violation thereof renders the might be undesirable that one be adopted and not the 
adoption of the amendments void,57 but the submis- other.57.i5 So where the question submitted, even 
sion for vote of the people of an entire revised or though it may contain what appears to be several 
new constitution is not within the constitutional pro- or different questions, cannot - be so divided that, 
vision.57.6 In order to constitute more than one when submitted separately, any .one might be ap- 
proposed amendment, within such a constitutional proved and all the others rejected and when so ap- 
provision, the propositions submittM must not only , proved become effective and operative it should be 
relate to more than one subject but must also have submitted as one amendment.®® .This requirement 
at least two separate and distinct purposes not de- necessitates the separate submission of such amend- 
pendent on, or connected with, each other ;57.10 and ments only as have different objects and purposes, 
although a proposed amendment embraces more than because several changes necessary to carry out a 
one subject, such objects need not be separately single purpose constitute only one amendment®® It 
submitted to the electors, if they are so connected is only when, in the light of common sense, several 
with, or dependent on, the general subject that it propositions are submitted as one and have to do 


Minn.—‘Wing^et v. Holm, 244 N.W. 
831, 187 Minn. 78. 

Miss.—State v. Brantley, 74 So. 662, 

. 112 Miss. 812, 113 Miss. 786, Ann. 

. Cas.l917B 723. 

Mont.—State v. Cooney, 225 P. 1007, 
70 Mont. 355. 

N.D.-rState v. Wetz, 168. N.W. 835, 40 
N.D. 299. 

Ohio.—State v. Cook, 186 N.E. 212, 
44 Ohio App. 601. 

Or.—State v. Payne, 244 P.2d 1025, 
195 Or. 624. 

58- La.—Graham v. Jones, 8 So.2d 
. 761, 198 La,‘ 507. 

Ohio.—State v. Cook, 185 N.E. 212, 44 
Ohio App. 501. 

57. Ariz.—^Kerby v. Luhrs, 36 P.2d 
549, 44 Ariz. 208, 94 A.3L..R. 1502. 
Fla.—City of Coral Gables v. .Gray, 
19 So.2d 318, 154 Fla. 881. 
La.-^raham v. Jones, 3 So.2d 761, 
198 I-a. 607. 

Miss.—^Power v. Bobertson, 93 So., 
769, 130 Miss. 188. 

—OorpQS Juris Secimdixm dted 
in. Moore v. Brown, 165 S,W.2d 667, 
662, 360 Mo. 256. 

Wis.—State ex rel. Thomson v. Zim¬ 
merman, 60 N.W;2d 416, 264 Wis. 
644, rehearing denied 61 N.W.2d 800r 
264 Wis. 644. ' 

12 C.J. p 691 note 62. 

57.5 Ga.—^McKnight V. City of Deca¬ 
tur, 37 S.B.2d 915, 200 Ga. 611— 
Wheeler v. Board of Trustees of 
Fargo Consol. School Dist., 37 S.E. 
2d 322, 200 Ga. 323. 

57.10 Fla.—City of Coral Gables v. 

Gray, 19 So.2d’ 318, 154 Fla. 881. 
Incidental matters 

If a proposed amendment to con¬ 
stitution has but one main purpose 
in view and all else included therein 
is incidental thereto, and reasonably 
necessary to effectuate main purpose 
contemplated, the proposed amend¬ 
ment is not susceptible to charge that 
it contains more than one amendment. 
Fla.—City of Coral Gables v. Gray, 
supra. ' 

Teac.—Whiteside y. Brown, Civ.App., 
214 S.W.2d 844, error disxnissed, 


07,15 Arlz,-T-State ex. rel. Jones v. 

Lockha^, 265.P.2d 447, 76. Ariz. 390. 
Fla,—City of Coral Gables v. Gray, 
19 So.2d 818, 164 Fla. 881. 

La.—State ,ex reL Kemp v. City of 
Baton Houge, 40 So.2d 477, 215 La. 
315. 

Oo2l8i8teii.t and wos^ble whole 
If propositions in proposed amend¬ 
ment to constitution, cover matters 
necessary to be dealt With In some 
manner, in order that constitution, 
as amended, shall constitute a con¬ 
sistent and workable whole on gen¬ 
eral topic embraced in part which is 
amended, . and if logically, proposi- 
.tions should stand or fall aa a whole, 
then but one amendment is submitted, 
but, if any proposition, although not 
directly contradicting others, does not 
refer to such matters, or if proposi¬ 
tion is not such that voter supporting 
it would reasonably be expected to 
support principle of others, then two 
or more amendments are submitted 
and proposed amendment falls with¬ 
in constitutional prohibition against 
submitting more than one amendment 
in the same proposal without afford¬ 
ing voters opportimity to vote on 
each amendment separately. 

AltIz.—K erby v. Luhrs, 36 P.2d 549, 
44 Ariz. 208, 94 A.L.K. 1502. 

La.—Graham v. Jones, 3 So. 2d 761, 
198 La. 507. 

58. Idaho.—^Mundell v. Swedlund, 71 
P.2d 434, 58 Idaho 209. 

Proposal held to oontain but one 
amendment 

Or.—State v. Osbourne, 57 P.2d 1088, 
163 Or. 484. , 

propossa held to contain more than 
one amendnient 

Iowa—^Mathews v. Tuirner, 236 N.W. 
412, 212 Iowa 424. 

59. Ariz.—State ex rel. Jones v. 
Lockhart, 265 P,2d 447, 76 Ariz. 330. 

Idahol—State ex reL Klinyon v. En- 
king, 116 P.2d 97, 62 Idaho 649. 

La.—State ex rel. Kemp v. City of 
Baton Rouge, 40 So.2d.477, 215 La. 
315—Guillory v. Jones, 1 So.2d 65, 
197 I>a. 165. 
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Mo.—Ctorpus Juris Seoundnm cited in 
Moore v. Brown, 165 S.W*2d .657, 
662, 350 Mo. 256. 

Mont—Corpus Juris cited in State 
V. Cooney, 226 P. 1007, 1011, 70 
Mont 355. 

Ohio.^—Cbxpus Juris quoted in State 
V. Cook, 186 N-El 212, 214, 44 Ohio 
App. 601. 

12 C.J. p 691 note 63. 

The teat for duplicity in constitu¬ 
tional amendment is not that the 
matters contained therein might be 
divided' and submitted in separate 
questions, but that they a.re incongru¬ 
ous and essentially unrelated. 

Idaho.—^Keenan v. Price, 195 P.2d 662, 
68 Idaho 423. 

Change of several sections or articles 
(1> Constitutional provision as to 
its own amendment would not be con¬ 
strued as requiring proposed amend¬ 
ment which desires to change two or 
more sections of bji article to place 
each section in a separate amend¬ 
ment. 

Md.—^Hillman v. Stockett, 39 A. 2d 803, 
133 Md. 641. 

(2) Section of the constitution pro¬ 
viding that when two or more amend¬ 
ments of the constitution shall be 
submitted to voters of the state at 
the same election, they shall be so 
submitted that each amendment shall 
be voted on separately, does not pro¬ 
hibit people from adopting an amend¬ 
ment which will affect more than one 
article or section of the constitution 
by implication. 

Or.—Baum v, Newbry, 267 P.2d 220, 
200 Or. 676. 

PossibiUty of separatioa uot deter- 
mhoLatlve 

Fact that separate powers of ini¬ 
tiative and referendum might have 
been submitted on separate ballots 
is not determinative of question, 
whether submission of both projects 
on one ballot violated the constitu¬ 
tional limitation as- to plurality of 
objects. 

Miss.—State v.^ Brantley, 74 So. 662, 

. 112 Miss. 812, 113 Miss. 786, Ann. 

, Cas.l917B 723. „ . . 
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with different subjects which are so essentially un¬ 
related that their association is purely artificial, that 
they are not one within the constitutional man- 
date.5^-5 The unity of object and plan is the uni¬ 
versal test, and it is to be looked for in the ultimate 
end sought, not in the details or steps leading to the 
endS®*^® 

Mere incidental modifications of the constitution 
resulting from an amendment do not come within 
the constitutional limitation relating to the number 
of amendments which may be proposed by the gen¬ 
eral assembly at any one session.^® 

A prohibition of more than one amendment at 
a single session of the legislature applies only to 
separate or express amendments and does not pre¬ 
vent implied amendments or changes necessarily 
worked in other articles by an express amendment 
of a particular article.^i Under a constitutional 
provision forbidding the proposal of an '^additional” 
amendment while one is awaiting the action of a 
second legislature or of the electors, a separate 
amendment is an additional one, although not on the 
same subject or article as one already proposed.®^ 
Where there are already pending as many amend¬ 
ments as may be submitted at one election the sub¬ 
mission of additional amendments does not invali¬ 
date the former amendments properly submitted and 

ratified.^3 

Submission by joint resolution. It is not essen¬ 
tial that the proposed amendment be submitted by 
a formal act, a joint resolution is sufiSident and 
it is no objection that the joint resolution is in con¬ 
flict with a previous statute,or that it is not signed 
by the presiding officers.®® A provision in a joint 
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resolution, that the proposed amendment should not 
go into effect until a time later than that fixed by 
an existing constitutional provision, is inoperative 
and void unless such proposition is also submitted 
to the electors and adopted.®*^ 

Cure of defects. Generally, when an amendment 
is duly proposed, and is published, and submitted to 
the vote of the people and by them adopted without 
any question having been raised prior to the election 
as to the methods by which the amendment got be¬ 
fore them, the effect of a favorable vote by the 
people is to cure defects in the form of the sub¬ 
mission, notwithstanding the procedure for consti¬ 
tutional amendments is mandatory.®^*® It has been 
held, however, that the people are powerless by 
their votes of acceptance to give legal sanction to 
an amendment, the submission of which was made 
in disregard of the limitations contained in the con¬ 
stitution, and that approval of the amendment at 
an election does not cure defects in the submission 
of the amendment.®7»io 

§ 10. -Ratification 

Ratificatfon of a proposed constitutional amendment 
by the people is a vital element In the procedure of 
amending the constitution; but the people cannot alter, 
change, or modify a proposed amendment as agreed to 
by the legislature and submitted to popular vote, and 
they must accept or reject the amendment as submitted. 

As a general rule, ratification of a proposed con¬ 
stitutional amendment by the people is a vital ele¬ 
ment in the procedure of amending the constitu- 
tion,®"^*®® and prior to ratification by the people, a 
proposed legislative amendment is of no effect what- 
ever.®*^-®® Although as already stated in § 8 b, a 


59.5 Fl€u—City of Coral Gables v. 

Gray, 19 So.2d 318, 164 Fla. 881. 

Or,—^Baum v. Newbry, 267 P.2d 220, 
200 Or. 676. 

Hatter for legrlslatlve detexxnlnatioa 
What constitutes related matters 
which can be submitted to vote of 
people in one constitutional amend¬ 
ment is for legislature to determine 
in the first instance when it propos¬ 
es an amendment, and if there is any 
reasonable basis or theory on which 
such determination is founded, and 
the same is not arbitrary or capri¬ 
cious, legislature’s Judgment in that 
regard will be respected. 

Idaho.—^Keenan v. Price, 195 P.2d 662, 
68 Idaho 428. 

59.10 Fla.—City of Coral Gables v. 

Gray, 19 So.2d 318, 164 Fla. 881. 
Ltsur-Oraham v. Jones, 8 So.2d 761, 
198 La. 607. 

Oonsideratioa of entire text 

In determining whether provisions 
in a Joint resolution proposing to sub¬ 


mit constitutional amendments to 
electors violated the constitutional 
prohibition against submitting more 
than one amendment in the same pro¬ 
posal, entire text of resolution was 
to be considered. 

La.—Graham v. Jones, supra. 

ea Colo.—^People v. Sours, 74 P. 167, 
31 Colo. 369, 102 Am.S.IL 34. 

12 C.J. p 691 note 64. 

61. Ill.—Chicago V. Reeves, 77 N.B. 
237, 220 IlL 274. 

62. Or,—Radderly v, Portland, 74 P. 
710, 75 P. 222, 44 Or. 118. 

12 CJ. p 691 note 66. 

63. Ark.—Grant v. Haxdage, 168 S. 
W. 826, 106 Ark. 606. 

64. S.I>.—State v. Schmidt, 173 N.W. 
838, 42 S.D. 267, rehearing denied 
and modified on other groimds 173 
N.W. $61, 42 S.D. 294. 

12 C.J. p 691 note 68. 

65. Mich.—^Murphy Chair Co. v. At- 
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tomey General, 112 N.W. 127, 148 
Mich. 663. 

12 aj. p 691 note 69. 

66. Iowa.—Koehler ▼. Hill, 14 N.W. 
738. 16 N.W. 609. 60 Iowa 643. 

12 aj. p 691 note 70. 

67. Ohio.—State v. Campbell, 116 N. 
B. 29, 94 Ohio St. 403. 

67.5 Fla.—Sylvester v. Tindall, 18 
So.2d 892, 154 Fla. 663. 

67.10 lia.—Graham v. Jones, 3 So. 2d 
761, 198 La. 607. 

67.50 Ga.—Towns v, Suttles, 69 S.B. 

2d 742, 208 Ga. 838. 

Neoesaagtr steps 

The submission to the people and 
the ratification by them of a pro¬ 
posed amendment to the constitution 
are necessary steps in the process of 
such amendment. 

Va.—City of Danville v. Ragland, 7 
S.B.2d 121, 176 Va. 27. 

67.55 Ala.—^In re Opinion of the Jus¬ 
tices, 39 So.2d 665, 252 Ala, 89. 
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constitutional convention has the ppwer to enact and 
promulgate a constitution, the almost universal prac¬ 
tice at the present time with respect to amend¬ 
ments is to require their submission and adoption by 
a free vote of the people as a condition precedent to 
becoming effective.^^ The legislature may provide 
for the holding of sui election for ratification or 
rejection of the proposed amendment.®*-5 

The people cannot alter, change, or modify , a 
proposed amendment as agreed to by the legislature 
and submitted to popular vote, but must accept or 
reject the amendment as submitted.®® However, 
where a certain word was not in the proposed con¬ 
stitutional amendment as submitted to and ratified 
by the people, the word will be excluded from the 
amendment although it was included in the joint 
resolution proposing the amendment and in the. 
original bill as offered, printed, and engrossed.®®*® 
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Mode of ratification. Long established usage may 
be followed in the ratification of amendments,'^® and 
the ordinary forms of election may be employed 
without special authority.^! In some jurisdictions, 
the procedure is governed by statute.*^® 

Vote necessary to adopt The question as to the 
number of votes required to ratify a constitutional 
amendment is one which necessarily depends large¬ 
ly on the phraseology of the constitution itself or of 
the act submitting the amendment^ In any event, 
the requisite number of votes must be obtained in 
order to constitute a ratification of the amend¬ 
ment,'^®*® In some jurisdictions under the applicable 
provisions, it is held that a majority of those vot¬ 
ing on the amendment is suflScient without reference 
to the number of votes cast on other propositions or 
for other purposes at the same election.*^^ In some 
jurisdictions, under constitutional provisions requir- 


La.—State v. New Orleans, 29 La. 
Ann. 863. 

68. Ala.—^In re Opinion of the Jus¬ 
tices, 81 So. 2d 678—In re Opinion of 
the Justices, 39 So.2d 665, 252 Ala. 
89. 

Ind.—In re Todd, 193 N.B. 865, 208 
Ind. 168. 

Ohio.—^Hockett v. State Liauor Li¬ 
cense Board, 16 Ohio N.P.,N.S., 417, 
arnrmed 110 N.B. 485, 91 Ohio St. 
176. 

S.C.—Heinit8h v. Floyd, 126 S.B. 336, 
130 S.a 434. 

12 C.J. p 694 note 99. 

Ratification of amendment as affect- 
ing time of taking effect see infra 
S 89. 

"People,” within a constitutional 
provision designating submission 
thereto, means the qualified voters, 
which are those entitled to partici¬ 
pate in elections for governor and 
other officers. 

Mass.—In re Opinion of the Justices, 
116 N.E. 921, 226 Mass. 607. 

In. Arkansas 

(1) In conformity with the text 
rule, adoption of proposed amend¬ 
ment takes place ^ on approval by a 
majority of the electorate. 

Ark.—^Matheny v. Independence Coun¬ 
ty, 277 S.W. 22, 169 Ark. 925. 

(2) However, the Arkansas consti¬ 
tution of 1836 did not require submis¬ 
sion to the voters. 

Ark.—^Eason v. State, 11 Ark. 481. 

68.5 Ala.—City of Bessemer v. Bir¬ 
mingham Elec. Co., 40 So.2d 198, 252 
Ala. 171. 

69. Idaho.—^Mundell v. Swedlund, 71 
P.2d 434, 68 Idaho 209. 

69.5 Va.—City of Danville v. Rag¬ 
land. 7 S.B,2d 121, 176 Va. 27. 

70. Colo.—^Nesbit v. People, 36 P. 
221, 19 Colo. 441. 


Kan.—^Prohibitory Amendment Cases, 
24 Kan. 700. 

12 C.J. p 694 note 5. 

7L Cal.—^People v. Curry, 62 P. 616, 
130 Cal. 82. 

12 C.J. p 694 note 6. 

The failure to hold an election in 
three counties of state on day for 
submission of proposed constitutional 
amendment did not invalidate the 
submission of amendment. 

Ga.—Cartledge v. City Council of Au¬ 
gusta, 5 S.E.2d 661, 189 Ga. 267. 

72. Ariz.—Clements v. Hall, 201 P. 
87, 23 Ariz. 2. 

Requirements as to publication of no¬ 
tice of election see supra 9 9 n 

(3). 

73 . Majority 

(1) A constitutional clause provid¬ 
ing for the determination of some 
matter such as the removal of a 
county seat on a vote of a major¬ 
ity of the electors of the county has 
been construed to mean a majority 
only of those voting. 

Lia.—^DeSoto Parish v. Williams, 21 
So. 647, 49 La.Ann. 422, 441, 37 
L.RA. 761. 

12 C.J. p 696 note 26. 

(2) There are, however, decisions 
to the contrary. 

Mo.—State V. Francis, 8 S.W. 1, 95 
Mo, 44—State v. Winkelmeier, 35 
Mo. 193. 

12 C.J. p 695 note 26. 

(3) Where 1;he constitution provid¬ 
ed that the franchise might be ex¬ 
tended by an act “approved by a ma¬ 
jority of all the votes cast at such 
election,” but also provided that the 
adoption of amendments should only 
require “a majority of the voters 
voting thereon,” it was held that the 
latter clause qualified the former, 
and that the franchise might be ex¬ 
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tended on the approval of a majority 
of those voting on the question. 

Wis.—Gillespie v. Palmer, 20 Wis. 
544. 

Other constitutional requirements 
as to the number of votes required 
in certain cases may receive some in¬ 
terpretation from decisions relating 
to the submission of questions other 
than the adoption of constitutional 
amendments, although a distinction 
has been insisted on between the two 
kinds of cases. 

Ind.—State v. Swift, 69 Ind. 506. 

12 C.J. p 696 note 24. 

Farticnlar provisions construed 

(1) “Any measure referred to the 
people,” as used in a constitutional 
provision with respect to the votes 
necessary for adoption, includes con¬ 
stitutional amendments, direct legis¬ 
lation, and referred legislative acts. 
Ark.—^ombs v. Gray, 281 S.W. 918, 

170 Ark. 956—Brickhouse v. Hill, 
268 S.W. 866, 167 Ark. 513. 

(2) The difference in language in 
constitutional provision prescribing 
vote required for constitutional 
amendments and for constitutional 
revision, having been purposely made, 
cannot be ignored. 

Mich.—^People v. Alger, 36 N.W.2d 
669, 323 Mich. 623. 

Tharee-fourths vote 
Where a favorable vote of three 
fourths of the electors is necessary 
to amend a particular constitution¬ 
al provision, bare majority other¬ 
wise adequate will not suffice. 

N.M.—^Baca v. Ortiz, 61 P.2d 320, 40 
N.M. 435. 

73^ Ga.—^Towns v. Suttles, 69 S.E.. 
2d 742, 208 Ga. 838. 

74. Ala.—^Harris v. Walker, 74 So*. 

40, 199 Ala. 61. 

12 aj. p 694 notes 8-12. 
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ing a ratification by a “majority of the electors/*'^® 
a “majority of votes,or a “majority of the votes 
cast,’^'^'^ approval by a major portion of those vot¬ 
ing on the amendment is sufficient;' but a simfiat" 
provision has been held to require a majority of all 
the electors voting at the election at which the 
amendment is submitted, and not merely a majority 
of those voting on that proposition.*^^ A constitu¬ 
tional-requirement that a majority of the electors 
voting at such an election must ratify means a ma¬ 
jor part of the highest vote cast for any. purpose 
at the election wherein the proposed amendment is 
submitted.T8 . Where so provided by the constitution, 
a proposed amendment affecting only dne or more 

Tn Ai.1rq.TiqfiJt 

(1) The rule as stated In the text 
is now followed. 

Ark.—Combs v. Gray, 281 S.W. 918, 

170 Ark. 966—Brickhouse v. Hill, 

268 S.W. S65, 167 Ark. 613, express¬ 
ly overruling Hildreth v. Taylor, 

175 S.W, 40, 117 Ark. 466. 

(2) Earlier cases recognized or ap¬ 
plied a different rule. 

U.S.—Knight v. Shelton, C.CA.Ark., 

134 P.423, 

Ark.—St Louis Southwestern R, Co. 

V. Kavanaugh, 96 S,W. 409, 78 Ark. 

468—Rice v. Palmer, 96 S.W. 396, 

78 Ark. 432. 

75- < Idaho.*—Green v. State Board of 
Canvassers, 47 P. 259, 5 Idaho 130, 

95 AmiKK. 169. 

78. Ind.—In re Todd, 193 N.E. 866, j 
208 Ind. 168, overruling In re Bos¬ 
well, 100 N-B. 833, 179 Ind. 29'2— 

In re Denny. 69 N.E. 359, 166 Ind. 

104, 61 L.R.A. 722—State v. Swift 
69 Ind. 606. 

Effect as special election 
The effect of omitting any refer¬ 
ence to a general election is to treat 
a submission of a proposed amend¬ 
ment as a separate and distinct elec¬ 
tion, even though the submission is 
on the day of a general election and 
even though the machinery at the 
general election is used to poll, can¬ 
vass, and return the votes cast in the 
election on the amendment 
Ind.—In re Todd, 193 N.E. 865, 208 
Ind. 168. 

Majority of voting electors is, of 
course, sufflcient 

Ind.—Simmons v. Byrd, 136 N.E. 14, 

192 Ind 274. 

<<Eleotor8 of the state” 

Even though words "'electors of the 
state," as used in constitution requir¬ 
ing proposed constitutional amend¬ 
ment to be submitted to electors of 
state, deCUriltely fixes a group, major¬ 
ity of members of which must ap¬ 
prove proposed amendment, phrase 
*"eiectors'of state" means all persons 
in state who vote on proposed amend¬ 
ment and not’ all persons in state 


subdivisions of the state must receive a majority of 
the votes cast by the qualified electors of the par¬ 
ticular political subdivision affected.*^^-® 

Counting votes and declaring resxdts. Some con¬ 
stitutions contain express provision for the canvass¬ 
ing of’ the vote.®® However, while the determina¬ 
tion of whether or not an amendment has been 
adopted is a judicial question and, therefore, the de¬ 
cision of the canvassing officers may be inquired in¬ 
to by the courts,yet, to the extent that it is not 
prescribed by the constitution,, the legislature may 
prescribe the method of counting the votes and de¬ 
claring the result on the submission of an amend- 
iiient.®® Mere irregularities and improprieties in 

Purpose of requirement was to pro¬ 
tect those within a prescribed area 
from having their rights under the 
constitution altered except by consent 
of a majority of those within the 
area affected by the amendment. 

Ga.—^Towns v. Suttles, supra. 

80. Neb.—Swanson v. State, 271 N. 

W. 264, 132 Neb. 82. 

81. Ark.—^Rice V. Palmer, 86 S.W. 
306, 78 Ark. 432. 

Recount 

Where general assembly in provid¬ 
ing for submission of proposed con¬ 
stitutional amendment conferred no 
power on courts to determine any 
contest of election, courts were with¬ 
out power to order any recount of 
votes cast in counties in which fraud 
was charged. 

Ga.—Cartlcdge v. City CJouncll of Au¬ 
gusta, 6 S.R2d 661, 189 Ga. 267. 

82. Ala.—City of Bessemer v. Bir¬ 
mingham Electric Co., 40 So.2d 193, 
262 Ala. 171. 

Ga.—Corpus Juris dted la Cartledgo 
V. City Council of Augusta, 5 S.E. 
2d 661, 664, 189 Ga. 267. 

Neb.—^Weston v. Ryan, 97 N.W. 347, 
70 Neb. 211, 6 AnmCas. 922. 

Okl.—State ex rel. Williamson v. 
State Election Board, 136 P.2d 982, 
192 Okl. 275. 

12 C.J. p 696 note 29. 

Creation of tribunal 
In absence of provision in constitu¬ 
tion as to mode of ascertaining result 
of vote on proposed constitutional 
amendment, general assembly was 
authorized to create a tribunal for 
that purpose. 

Ga.—Cartledge v. City Council of Au¬ 
gusta, 5 S.R2d 661, 189 Ga. 267. 
Certificate of county board 
On a referendum election on a con¬ 
stitutional amendment, certificate of 
county election board certifying to 
state election boisurd total number of 
votes oast based on certificates - of 
precinct counters of total number of 
electors voting constitutes the "ofli- 
clai returns," and proposed amend- 
[ment must receive a majority of 


who are entitled to vote on proposi¬ 
tion. 

Ind.—In re Todd, 193 N.E: 865, 208 
Ind. 168: 

77. N.D.—State v. State Board of 
Canvassers, 172 N.W. 80; 44 N.D. 
126. 

12 C.J. p 695 notes 22, 23. ’ 

78. Wyo.—State v. Brooks,'99 P. 
874, 17 Wyo. 344, 22 L.RA.,N.S., 
478. 

79. Ill.—^People v. Stevenson, 117 N. 
B. 747, 281 Ill. 17. 

Miss.—State v. Cato, 95 So. 691, 131 
Miss. 719—State v. Brantley, 74 So. 
662, 112 Miss. 812, 113 Miss. 786, 
Anh,Cas.l917B'723. 

OkU—<lorpu8 Juris cited in State ex 
rel. Hayman v. State Election 
Board,' 76 P.2d 861. 866, 181 Okl 
623. 

12 C.J, p 696 notes 17-21. 

Method of determining total ballots 
held invaUd 

Amended returns of election on 
constitutional amendments showing 
.number of electors who appeared and 
deposited ballots, but not showing 
that ballots were such ae authorized 
by law, were invalid to determine 
the number of electors vpting. 

Miss.—State v. Brantley, 74 So. 662, 
112 Miss. 812, 113 Miss. 786, Ann. 
Cas.l917E 723. 

Highest vote on any question pre¬ 
sumed total 

^ In absence of a correct certification 
of the number of electors voting at 
an election at which a constitutional 
amendment is voted on, the court 
must presume that the highest num¬ 
ber of votes cast for any officer or 
measure represented the number of 
votes cast at the election. 

Miss.—State v. Cato, 96 So. 691, 131 
Mias. 719, 

Amendihent held not adopted 
Okl.—^State ex rel. Hayman v. State 
Election Board, 75 P.2d .861, 181 
Okl. 622. 

79.5 Ga.—^Towns v. Suttles, 69 S,B. 
2d 742, 208 Ga. 838. 
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declaring the result of the election will not be suffi¬ 
cient to render an. amendment void where it has 
been declared adopted and has been acquiesced in 
for a period of years.^3 ^ contest of the declared 
result must be conducted as prescribed by the stat- 
ute.^^ In a collateral proceeding, the certificate of 
the political authorities that an amendment was. duly 
ratified is conclusive, and on direct attack can be 
overthrown only by clear and satisfactory evi¬ 
dence.*® Where the constitution provides that if an 
amendment receives the requisite number of votes 
it shall become a part of the constitution, and shall 
be so proclaimed by the governor and published in 
such manner as the general assembly shall direct, 
steps constituting a substantial compliance with the 
constitutional requirement are suffident in the ab¬ 
sence of legislative action prescribing the particular 
manner in which an amendment shall be proclaimed 
and published.*'^ However, such a proclamation 
cannot give rise to a conclusive presumption of 
regularity in the adoption of the amendment,** and 
until such a time as an amendment is declared rati¬ 
fied by the proper authority, its ratification is not 
established.** A failure of the consolidated returns 
to include voters* lists, tally sheets, or copies of 
oaths, as directed by statute has been held not to 
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justify a rejection of the vote taken on the amend¬ 
ment.** 

Offenses, Where the statutes so provide, it is a 
misdemeanor for election officers to fraudulently 
tabulate and return the votes on the submission of 
a proposed amendment appearing on the official bal¬ 
lot at a general election. The validity of such a 
statute has been sustained. It should be given a 
reasonable interpretation and is not intended to pun¬ 
ish a mere mistake or honest error.*i 

§ 11* Ordinances and Schedules Appended to 
Constitution 

While ordinances and schedules appended to a con¬ 
stitution are considered temporary enactments for the 
purpose of effecting a transition from the old government 
to the new, the provisions thereof, adopted as a part of 
the constitution, may be equally binding with it. 

It is generally the rule that ordinances and sched¬ 
ules appended to a constitution, as distinguished 
from the permanent and fundamental law embodied 
in the constitution itself, are temporary enactments 
for the purpose of effecting a transition from the 
old government to the new, and of putting the pro¬ 
visions of the new constitution into effect,** but the 
provisions thereof, adopted as a part of the consti¬ 
tution, may be equally binding with it.** A con- 


votes so certified in order to become 
effective, 

Okl.-^tate ex rel. Williamson v. 
State E31ection Board, 136 P,2d 382, 
192 Okl. 276, 

83. Neb.—Weston v. Ryan, 97 N.W. 
347. 70 Neb. 211. 6 Ann.Cas. 922. 

84. Minn.—^McConaughy v. Secretary 
of State, 119 N.W, 408, 106 Minn. 
392. 

85. Cal.—Kingsbury v. Nye, 99 P. 
986. 9 CaLApp. 674. 

Minn.—^McConaughy t. Secretary of 
State. 119 N.W. 408. 106 Minn. 392. 
Pa.— OorptLS Juris quoted In Arm¬ 
strong v^ King, 126 A. 263, 267, 
281 Pa. 207. 

86. Minn.—McConaughy v. Secre¬ 
tary of State, 119 N.W. 408, 106 
Minn. 392. 

87- Ky,—Benton v. Pulaski Coxmty, 
185 S.W. 481, 170 Ky. 33. 

88. Or.—^Boyd v. Olcott, 202 P. 431, 
102 Or. 327. 

89. Ga.—Houser v. Hartley. 120 S.E. 
622, 167 Ga. 137. 

90. Ga.^—Houser v. Hartley, supra. 

91. La.—State v. Pujol. 166 So. 132. 

180 La. 83. . , . 

Information lield suflldent 
La.—State v. Pujol, supra. 
jBvidence 

Ballots are best evidence of results 
of election and as against them, wh^n 


properly preserved, all other evidence 
of results must yield. Admissibility 
and value of ballots as evidence was 
not impaired by lapse of time or 
failure of clerk of court to destroy 
ballots, notwithstanding statute re¬ 
quiring clerk of court, as soon as 
possible after expiration of six 
months, to cause ballots to be de¬ 
stroyed. 

La.—State v. Pujol, supra. 

Provision for penalties 

In general election law. where gen¬ 
eral penal section fixed certain fine 
or imprisonment for any violation of 
statute, but particular section pro¬ 
hibiting false returns of election as 
to constitutional amendments con¬ 
tained different penalty provisions 
for violation of such section, statute 
was not misleading and only penal¬ 
ties provided in such particular sec¬ 
tion applied to cases arising thereun¬ 
der. ’ 

La.—State v. Pujol, supra. 

92. , Bel;-r-Wllmington Trust Co. v. 
Baldwin, 196 A. 287, 8 W.W.Harr. 
695. 

Mo.—^First Nat. Bank of St. Joseph v, 
Buchanan County, 205 S.W.2d 726, 
356 Mo. 1204-rCorpus Juris quoted 
In State ex rel., Aquamsi Land Co. 
V, Hostetter, 79 S.W.2d 463, 467. 336 
Mo. 391. ' : 

Okl.—Corpus Juris quoted ia Mann v. 
Osborne. 261 P. 146. ,148. 128 Okl. 

82. I 


I Pa.—Commonwealth v, Clark, 7 Watts 
& S. 127. 

Commonwealth v. Harrison. 61 
Pa.Di8t. & Co. 139. 64 Dauph.Co. 
395. 

12 C.J. p 696 note 35. 

Schedule presumed temporary 
A provision found among the tem¬ 
porary provisions in a schedule is 
generally presumed to be temporary. 
Mo.—State ex rel, Aquamsi Land Co. 
V. Hostetter. 79 S.W.2d 463, 336 
Mo. 391. 

93. Bel.—^Wilmington Trust Co. v. 
Baldwin, 196 A. 287, 8 W.W.Harr. 
695. 

Mo.—State ex reL Aquamsi Land Co. 
V. Hostetter, 79 S.W.2d 463, 336 Mo. 
391. 

Permaneut elTeot 

In order to hold that a provision 
of the schedule has a permanent ef¬ 
fect, to the extent of setting aside a 
section of the constitution, there 
must be not only the language which 
compels such a decision, but a situa¬ 
tion which requires it. 

Pa.—Commonwealth v. Harrison 51 
Pa.Bist. & Co. 189, 146. 64 Bauph. 
Co. 895. 

Numberlug of uew sebtlou or artiola 
The specific requirement of sched¬ 
ule of constitution relating to num¬ 
bering of new section or article per¬ 
tains solely to legislative acts and 
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stitutional convention, in the adoption of ordinances, 
is subject to the limitations on the power of the 
states contained in >the federal constitution and 
amendments,®^ and also, it has been held, to pro¬ 
visions contained in the bill of rights of both the old 
and the new constitution,®5 In those states in which 
the constitutions themselves must be ratified by the 
people, the validity of such ordinances depends on 
their submission to the people and their ratification 
in due form;®^ conversely, in those states in which 
new constitutions need not be submitted to the 
people, valid ordinances may be adopted and pro¬ 
claimed by constitutional conventions without such 
submission.®^ 

Generally, a constitutional convention's authority 
to pass ordinances and give them validity depends 
on powers conferred on the convention by the law 
which authorizes their assemblage, and where such 
law does not provide that the convention shall have 
the power of independent legislation, the validity of 
convention ordinances depends on their submission 
and ratification by the people.®® To the extent that 
an ordinance has been legally adopted, it is a part of 


the supreme law of the state, and, within the scope 
of its meaning, it is beyond the control of the legis¬ 
lature,®® but it cannot prevail against provisions of 
the permanent part of the constitution.^ Also, it 
must be remembered that such ordinances are usu¬ 
ally intended to have only a temporary or transient 
operation, and therefore, in such cases, the arrange¬ 
ments made by them may be changed by the legis¬ 
lature when duly constituted, under the new con¬ 
stitution.® 

The provision of a schedule that all prior laws 
not inconsistent with the constitution shall continue 
will ordinarily be given effect,®-® but a statute which 
is directly contrary to a provision of the constitution 
is not saved by such schedule provision.® However, 
a suit to enforce a tax lien may be saved from any 
unconstitutionality by a schedule of the constitu¬ 
tion providing that all laws inconsistent with the 
constitution should remain in full force and effect 
until a specified date, and that all taxes due and 
owing prior to the adoption of the constitution 
should continue to be valid as though the consti¬ 
tution had not been adopted.®*® 


HL CONSTRUOTION, OPERATION, ANE ENPOBCEMENT OP OONSTITUTIONAIi 

PROVISIONS 


A. CONSTRUCTION 


^ 12. In General 

While a clear provision Is Imperative on the courts, 
construction of an ambiguous provision does not stop with 
•mere interpretation, but applies the language as Inter¬ 
preted to both the subject-matter and the attendant cir- 
•cum stances. 

‘‘Construction,” as applied to a written constitu¬ 


tion, is a broad term. Strictly, the term signifies 
determining the meaning and proper effect of lan¬ 
guage by a consideration of the subject matter and 
attendant circumstances in connection with the 
words employed. It does not stop with interpreta¬ 
tion, but applies the language as interpreted to both 


not to amendments to the constitu¬ 
tion. 

Mo.—Marsh v. Bartlett, 121 S.W.2d 
737, 343 Mo. 626. 

S4. N.a—State V. Keith, 63 N.a 140. 

12 C.J. p 696 note 36. 

95. N.C.—State v. Keith, supra. 

9a Ala.—parte Birmingham, eta, 
K. Co., 42 So. 11$, 145 Ala. 514. 

12 C.J. p 696 note 3$. 

97. Va.—Willis v. Kalmbach, 64 S. 
B. 342, 109 Va. 476, 21 Ii.R.A.,N.S., 
1009. 

12 C.jr. p 696 note 39. 

‘99. Tex.—^Bass v. Albright, Clv.App., 
59 S.W.2d 891. error refused. 

i99. OkL—Corpus Juris Seoruiduxu 
cited iu Cox v. Oklahoma Tax Com¬ 
mission, 168 P.2d 634, 646, 197 Okl. 
12 . 

"Tex.—Bass v. Albright, CIvAlPp., 59 
S.W.2d 891, error refused. 

:12 C.J. p 696 note 40. 


1m Mo.—S tate ex reL Aquamsi Land 
Co. V. Hostetter, 79 S.W.2d 463, 336 
Mo. 391. 

Tex.—Bass v. AJbright, Clv.App., 69 
S.W.2d 891, error refused. 

Ordluauoe held valid as not ooshiot- 
iug 

Tex.—^Bass v. Albright, supra. 

2. Ala.—^Duke v. Cahawba Nav. Co., 
10 Ala. 82, 44 Am.D. 472. 

Ohio.—State v. Taylor, 16 Ohio St. 
187. 

Tex.—Caudle v. Welden, 32 Tex. 366. 

2.5 Bight of aotlou 
Provision of schedule of constitu¬ 
tion to extend and continue in force 
all laws in force in territory at time 
of admission of state into union 
which were not repugnant to con¬ 
stitution and not locally inapplicable, 
included statute giving right of ac¬ 
tion to recover damages for wrongful 
death. 


Okl.—^P. W. Woolworth Co. v. Todd, 
231 P.2d 681, 204 Okl. 632. 

3. Mich.—Dearborn Tp. v. Dali, 55 
N,W.2d 201, 334 Mich. $73. 

Pa.—Gallagher v. Silver Brook Coal 
Co., 61 Pa.Super. 1. 

Bew provision as controlling 
General provisions in schedule of 
new state constitution continuing 
previous law in effect must yield to 
constitutional provision stating that 
powers of counties and municipal cor¬ 
porations formed for local govern¬ 
ment shall include, not only those 
granted in express terms, but also 
those of necessary or fair implication, 
or Incident to powers expressly con¬ 
ferred or essential thereto. 

N.J.—City of Newark Charles 
Realty Co., 74 A.2d 630, 8 N.J.Su- 
per. 442. 

3.5 Mo.—Collector of Revenue of 
Jackson County v. Parcels of Land 
Bncumbered with Delinquent Tax¬ 
es, 247 S.W.2d 83, 362 Mo. 1054. 
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the subject matter and the attendant circumstanc¬ 
es.^ 

Qear constitutional provisions are imperative on 
both the legislators and the courts,^ but when they 
are not clear resort must be had to construction.® 

§ 13. Authority to Construe 

Generally speaking, the construction of constitutions 
Is the peculiar province of the courts, and to them be¬ 
longs the final decision. Courts of the United States have 
final authority In all cases involving construction of the 
federal Constitution. 

It is evident from force of circumstances and con¬ 
ditions necessarily arising in the administration of 
the affairs of the government, both state and na¬ 
tional, that those who are charged with official du¬ 
ties, whether executive, legislative, or judicial, must 
necessarily construe the constitutions in some in¬ 
stances.*^ Generally speaking, however, the construe- 
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tion of the constitution is the peculiar province of 
the courts, and to them belongs the final decision;® 
and, where a court of last resort has construed a 
constitutional provision, such construction is bind¬ 
ing on all departments of the government, including 
the legislature.® Nevertheless, not all constitutional 
questions can receive judicial interpretation; it is 
only in cases where some right, public or private, is 
involved, which results in litigation, and is not in¬ 
cluded in that class of cases which are addressed to 
the discretion of the other departments, that ques¬ 
tions requiring construction of constitutional pro¬ 
visions can be brought to the attention of the ju¬ 
diciary, and judicial*construction of such provisions 
or statutes be obtained in the course of judicial 
administration.1® Where a constitutional provision 
is comprehensive in scope and leaves no room for 
interpretation, a court is without power to amend. 


4. Mo.—Corptui Jtixls StoctuLdiim di¬ 
ed In First Nat. Bank of St. Joseph 

V. Buchanan County, 205 S.W,2d 
726, 730, 366 Mo. 1204—^Dorrance v. 
Borrance, 148 S.W. 94, 98, 242 Mo. 
625. 

N.D.— Corpus Juris Seoiwdiim gnoted 
in State ex rel. Syvertson v. Jones, 
23 N.W.2d 54, 66, 74 N.D. 466. 

Pa.—^Peoples Bridge Co. of Harris¬ 
burg y. Shroyer, Com.Pl., 68 Dauph. 
Co. 25, affirmed 50 A.2d 499, 355 Pa. 
699. 

12 C. J. p 697 note 43. 

‘‘Interpretation’’ and “oonstmotion’’ 
compared 

(1) “Interpretation,” as applied to 
a written constitution, means the de¬ 
termination of the true sense of the 
words used in the text. 

Bouvier L».D. 

Colo.— Corpns Juris gnoted in City 
and County of Denver v. People, 88 
P.2d 89, 94, 103 Colo. 566, appeal 
dismissed 69 S.Ct 1044, 307 U.S. 
615, 83 LuBd. 1496, rehearing de¬ 
nied 60 S.Ct 69, 308 U.S. 633, 84 D. 
Bd. 627. 

(2) In practice construction in¬ 
cludes Interpretation, and in Ameri¬ 
can constitutional law both terms are 
frequently used synonymously* 
Bouvier Li.D. 

5. Mich.—Dearborn Tp. v. Dail, 66 
N.w.2d 201, 334 Mich. 673. 

R.L—Gk>rham v. Robinson, 186 A. 
832, 67 R.L 1. 

6- Minn.—State v. Finnegan, 246 N. 

W. 621, 188 Minn. 64, followed in 
State V. Dohm, 246 N.W. 627, 188 
Minn. 68. 

R.I. —Gorham v. Robinson, 186 A. 
832, 67 R.L 1. 

Tex.—Koy v. Schneider, 221 S.W. 880, 
110 Tex. 369. 

7. U.S.—^Marbury v. Madison, Dist 
Col., 1 Cranch 137, 2 KEd. 60. 

16 C. J.S.—6 


Okl.—Oorpiui Juris Secundum gnoted 
in State ex rel. Tharel v. Board of 
County Com'rs of Creek County, 
107 P.2d 642, 560, 188 Okl. 184. 
“Every department of government. 
Invested with certain constitutional 
powers, must, in the first instance, 
but not exclusively, be the judge of 
its powers, or it could not act.” 
Mass.—^Kendall v. Kingston, 5 Mass. 
524, 633. 

12 C.J. p 698 note 60. 

Admiiilstrative oAoer enforoiag law 
“An administrative officer in the 
discharge of his duties may have oc¬ 
casion to interpret ... a law in 
order to enforce it.”—^In re Opinion 
of the Justices, 179 A. 867, 360, 87 
N.H. 492. 

a Ala.—^Mitchell V. Gorham, 162 So. 

135, 26 Ala.App. 463. 

Ind.—^Fountain Park Co. v. Hensler, 
155 N.E. 466, 199 Ind. 95, 50 A.L..R. 
1518. 

Kan.—Corpus Juris Seonadum oited 
iu Coates v. Camp, 178 P.2d 266, 
273, 161 Kan. 732. 

Ky.—Wells v. West, 16 S.W.2d 631, 
228 Ky. 737. 

La.—Corpus Juris guoted ia State ex 
rel. Curtis v. Ross, 81 So. 386, 391, 
144 La. 898. 

Md.—Washington Suburban Sanitary 
Commission v. Buckley, 78 A.2d 638, 
197 Md. 203—^Humphreys v. Walls, 
181 A. 735, 169 Md. 292. 

Neb.—Thomas v. Scoutt, 216 N.W. 
140, 116 Neb. 848. 

N.H.—State v. Lothrops-Farnham 
Co., 150 A. 551, 84 N.H. 822. 

N.M.—^Board of Com'rs of Bernalillo 
County V, McCulloh, 196 P.2d 1005, 
52 N.M. 210. 

N.D.—State ex reL Rausch v. Amera¬ 
da Petroleum Corp., 49 N.W.2d 14, 
78 N.D. 247—Egbert v. City of Dun- 
seith, 24 N.W.2d 907, 74 N.D. 1, 168 
A.L.B. 621. 


Okl.—Corpus Juris Secundum guoted 
ia State ex reL Tharel v. Board of 
County Com'rs of Creek County, 
107 P.2d 542, 550, 188 Okl. 184. 

Pa.—Willcox V. Penn Mut. Life Ins. 
Co., 56 A.2d 521, 357 Pa. 681, 174 
A.L.R. 220. 

S.D.—State ex rel. Mills v. Wilder, 42 
N.W.2d 891, 73 S.D. 830. 

Utah.—Corpus Juris cited iu Fjeld- 
sted V. Ogden City, 36 P.2d 826, 831, 
84 Utah 302—Wadsworth v. Santa- 
guin City, Corpus Juris oited iu 28 
P.2d 161, 178, 83 Utah 321. 

Va.—^Harrison v. Barksdale, 102 S.B. 
j 789, 127 Va. 180. 

12 C.J. p 699 note 66 [a], p 716 note 
93. 

Befinitlou of terms 

(1) It is within the province of 
the courts to determine the meaning 
of undefined terms used in a consti¬ 
tutional provision, where no inflexi¬ 
ble definition has hitherto been adopt¬ 
ed. 

Iowa.—Carroll v. City of Cedar Palls, 
261 N.W. 652, 221 Iowa 277. 

(2) It is not within the proper 
functions of a legislative body to de¬ 
fine a term used in the constitution, 
and a statutory definition is not en¬ 
titled to weight unless it appears 
that the act was declarative of the 
long stcuiding and generally accepted 
meaning of the term. 

S.D.—^National Surety Co. v. Starkey, 
170 N.W. 582, 41 S.D. 356. 

9. Neb.—State v. Van Camp, 54 N. 
W. 113, 36 Neb. 9. 91. 

Okl.—Corpus Juris Secundum guoted 
in State ex rel. Tharel v. Board of 
County Com'rs of Creek County, 107 
P.2d 642, 660. 188 Okl. 184, 

10. N.Y.—^In re Consolidated Gas 
Co., 83 N.E. 299, 190 N.T. 360, 16 
L.R.A..N.S., 336. 

12 C.J. p 698 note 62. 
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§§ 13-14 CONSTITUnONAL LAW 

add to, or detract from a constitutional provision, or 
to create exceptions thereto by implication.^^ 

While there have been instances wherein the 
states have claimed the right to interpret the fed¬ 
eral Constitution for themselves individually, and in 
their aggregate capacity, independent of federal au¬ 
thority,it is now an established principle that, in 
all cases involving a construction of the federal 
Constitution, the courts of the United States have 

final authority.i3 

The right of state courts to construe constitutions 
of their states is discussed in Courts § 204. The 
right of a state court to inquird into a previous de¬ 
cision construing its state constitution is considered 
in Courts § 215, and rule that state court will follow 
decisions of courts of other states as to construe- 
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tion of constitutions of such other states is con¬ 
sidered in Courts § 204. 

§ 14. Rules of Construction in General 

Although a constitution should be construed in such 
a manner as to meet new or changed conditions as they 
arise, it should be construed as fundamental law and 
should be interpreted in such a manner as to carry out 
the broad general principles of government stated therein. 

In construing a constitution, its essential char¬ 
acter must always be kept in mind,^^-50 and a con¬ 
stitution should be construed with reference to, and 
in the light of, well-recognized and fundamental 
principles lying back of all constitutions.^^ It is to 
be regarded as fundamental law to which all other 
laws must 3Hield,i5 and should be interpreted in such 
a manner as to carry out the broad general principles 


11. Cal.—^Ross V. City of Long: 
Beach, 148 P.2d 649, 24 Cal.2d 268— 
State Compensation Insurance Fund 
V. Riley, 69 P.2d 985, 9 Cal.2d 126, 
111 A.L.R. 1503. 

Colo.—^Koenig v. Jewish. Consump¬ 
tives* Relief Soc., 55 P.2d 325, 98 
Colo. 253. 

Del.—State ex rel. Green v. Collison, 
197 A. 836, 9 W.W.Harr. 245, re¬ 
versed on other grounds 2 A..2d 
97, 9 W.W.Harr. 460. 119 A.1..U. 
1422. 

Fla.—Steuart v. State ex rel. Dol- 
cimascolo. 161 So. 378. 119 Fla. 117 
—Sullivan V, City of Tampa, 134 
So. 211, 101 Fla, 298. 

Ky.—Jefferson County ex rel. Grau- 
man v. Jefferson County Fiscal 
Court. 117 S.W.2d 918, 273 Ky. 674. 

Me.—Parris ex rel. Dorsky v. Goss, 60 
A2d 908, 143 Me. 227. 

Mich.—^Board of Education of City of 
Detroit v. Puller, 218 N.W, 764, 242 
Mich. 186. 

Minn.—State ex rel, Gardner v. Holm, 
62 H.W.2d 62. 

Mo.—State, on Inf. of Dalton v. Dear- 
Ing, 263 aw.2d 381—State ex rel. 
Randolph County v. Walden, 206 S. 
W,2d 979. 367 Mo. 167. 

Mont.—State ex rel. Stafford v. Fox- 
Great Falls Theatre Corp., 132 P.2d 
689, 114 Mont. 52—State ex rel. 
Greene v. Anderson, 129 P.2d 874, 
113 Mont. 582. 

N.T.—Canteline v. McClellan, 26 N.E, 
2d 972, 282 N.Y. 166—People v. Tre¬ 
maine, 21 N.E.2d 891, 281 N.Y. 1. 

Ohio.—^Hoffman v. Knollman, 20 N.E. 
2d 221, 136 Ohio St. 170. 

Okl,—^Davls V. Childers, 74 P.2d 930, 
181 OkL 468. 

S.C.—^Ashmore v. Greater Greenville 
Sewer Dist., 44 S.E.2d 88, 211 S.C. 
77, 173 AuL.R. 397—Gentry v. Tay¬ 
lor, 5 S.E.2d 867, 192 S.C. 145. 

Tenn.—Moore v. Love, 107 S.W.2d 
982, 171 Tenn. 682, 


Tex.—Carpenter v. Sheppard, 146 S. 
W.2d 662, 136 Tex. 413, certiorari 
denied 61 S.Ct 734, 312 U.S. 697, 85 
L.Bd. 1132—State v. Hatcher, 281 
S.W. 192, 115 Tex. 332. 

Glover v. Cobb, Civ.App., 123 S. 
W.2d 794, error refused. 

Utah.—^Uintah State Bank v. Ajax, 
297 P. 434, 77 Utah 465. 

Courts will not enlarge scope of 
constitutional provisions beyond their 
intent oven to correct situation which 
courts believe should bo remedied.— 
Board of Education of Gallup Munici¬ 
pal School Dist. Nos. 3 & 4, McKin¬ 
ley County V. Robinson, 259 P.2d 
1028, 67 N.M. 445—Board of Com'rs 
of Guadalupe County v. State, 94 P. 
2d 515, 43 N.M. 409—La Follette v. 
Albuquerque Gas & Electric Co.’s 
Rates, 17 P.2d 944, 37 N.M. 67, fol¬ 
lowed in Citizens of Santa Pd v. New 
Mexico Power Co., 17 P.2d 946, 37 
N.M. 61. 

12. U.S.—Rcspubllca v. Cobbet, Pa., 

3 Dali. 467, 1 L.Ed. 683. 

12 C.J. p 697 notes 46-48. 

13. U.S.—Barron v. Baltimore, Md., 

7 Pet 243, 8 L.Bd. 672. 

12 C.J. p 697 note 49. 

Decisions of state courts as to con¬ 
struction of state constitution as 
conclusive on federal courts see 
Federal Courts § 171. 

Federal courts’ decisions as to con¬ 
struction of federal constitution as 
binding on state courts see Courts 
S 206. 

13.50 N.J.—Behnke v. New Jersey 
Highway Authority, 97 A.2d 647, 
13 N.J. 14. 

14. Mo.—Corpus groxls SectindTiiiL 
quoted in State on Inf. of Dalton 
V. Bearing, 263 S.W.2d 381, 385. 

Pa.—Commonwealth ex rel. Smillle 
V. McBlwee, 193 A 628, 327 Pa. 148. 
Terms employed in Magna Cliarta 
have a meaning quite as extensive as 
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those used in the American constitu¬ 
tions, and the judicial exposition of 
the one should be taken as a guide 
to the proper understanding of the 
other. 

Ala.—^Matter of Dorsey, 7 Port. 293. 

15. Ark.—^Windes v. Prohmiller, 3 P. 

2d 275, 38 Ariz. 557. 

Cal.—^Hobart Estate Co. v. Waters, 
32 P.2d 613, 220 Cal. 869. 

Del.—State v. Hart, 129 A 691, 3 W. 
W.Harr. 15. 

Fla.—Hamrick v. Special Tax School 
Dist. No. 1 of Jefferson Countv. 
178 So. 406, 130 Flo, 453—Amos v. 
Matthews, 126 So. SOS, 99 Pia. 1, 65. 
115. 

Idaho.—Golden Gate Highway Dist. 
of Canyon County v. Canyon Coun¬ 
ty, 262 P. 1048, 45 Idaho 406. 

La.—Scott V. Ratcliff, 119 So. 33, 167 
La. 237. 

Mo.—Corpus Juris Secundum quoted 
in State, on Inf. of Dalton v, Bear¬ 
ing, 263 S.W.2d 381, S8.5—State, on 
Inf. of McKittrick v. Williams, 144 
S.W.2d 98, 346 Mo. 1003. 

Mont.—State ex rel. Nagle v. Staf¬ 
ford, 34 P.2d 372, 97 Mont. 275. 

N.Y.—Browne v. City of New York. 
211 N.y.S. 306, 213 App.Div. 206, 
affirmed 149 N.E. 211, 241 N.Y. 96. 
N,D.—Egbert v. City of Dunseith, 24 
N.W.2d 907, 74 N.D, 1, 168 A.L.R. 
621. 

Ohio.—Kraus v. City of Cleveland. 
Com.PL, 94 N.E.2d 814, affirmed 96 
N.B.2d 314, 89 Ohio App. 504. ap¬ 
peal dismissed 97 N.E.2d 540, 155 
Ohio St. 98. 

S.C.—State V. Wilson, 161 S.E. 104, 
162 S.C. 413, 81 AL.R. 580. 

Utah.—Corpus Juris cited in l^^jeld- 
sted V. Ogden City, 35 P.2d 825, 831, 
84 Utah 302—Co3:pu8 Juris cited in 
Wadsworth v. Santaquin City, 28 r 
2d 161, 172, 83 Utah 321. 

Wash.—State v. Pollock, 239 P. 8, 136 
Wash. 25. 

12 C.J. p 699 note 68. 
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of government stated therein.!® The constitution 
has been said to be primarily a set of principles and 
not of rules, and in the application of such prin¬ 
ciples there must be cooperation between the several 
departments of government in adapting these prin- 


CONSTITUTIONAL LAW § 14 

ciples to the practical affairs of government in order 
to make the government workable.'!®*® 

Although the meaning!*^ or principles!® of a con¬ 
stitution remain fixed and unchanged from the time 


le. Ind.—^Kirkpatrick v. King:, 91 N. 

E.2d 785, 228 Ind. 236. 

Ky.—State Journal Co. v. Common¬ 
wealth, 160 S.W.2d 146, 289 Ky. 
808. 

Md.—^Montgomery County Corners v. 
Supervisors of Elections of Mont¬ 
gomery County, 63 A.2d 735, 192 
Md. 196. 

Mass.—^In re Opinion of the Justices, 
32 N.E.2d 298, 308 Mass. 601—^In 
re Opinion of the Justices, 9 N.B.2d 
186, 297 Mass. 677—^In re Opinion 
of the Justices, 159 N.E. 65, 261 
Mass. 523. 

Mo.—Corpus Jtirls SectuxdtLm quoted 
in State, on Inf. of Dalton v. Bear¬ 
ing, 263 S.W.2d 381, 386. 

N.C.—Jenkins v. State Board of Elec¬ 
tions of North Carolina, 104 S.E. 
346, 18 N.C. 169, 14 A.L.R. 1247. 
Pa.—^West V. Delaware County Board 
of Elections, Com.Pl., 92 Pittsb. 
Leg.J. 164, 32 Del.Co. 289, 6 Monroe 
L.R. 38, 12 Som.Leg.J. 18. 

Tex.—Sargeant v. Sargeant, 15 S.W. 
2d 689, 118 Tex. 343—Great South¬ 
ern Life Ins. Co. v. City of Austin, 
243 S.W. 778, 112 Tex. 1. 

^*The court is aware, also, of the 
thought often expressed to the effect 
that the constitution must be given 
flexibility so that it may vibrate in 
tune with the vicissitudes of time. 
The court, likewise, is contemporane¬ 
ously conscious of the admonition 
that the flexibility theory of consti¬ 
tutional construction should not be 
followed to the point of regarding the 
dominant document as being merely 
worthy of mention,” 

Kan.—State ex rel. Donaldson v. 
Hines, 182 P.2d 865, 867, 163 Kan. 
300. 

Constitution of t^iion of Soviet So¬ 
cialist Republics 

N.Y.—^Moscow Plre Ins. Co. of Mos¬ 
cow, Russia, V. Bank of New York 
& Trust Co., 294 N.Y.S. 648, 161 
Misc, 903, aflarmed 1 N.Y.S.2d 640, 
253 App.Div. 710 and 1 N.Y.S.2d 641, 
253 App.Div. 710, appeal dismissed 
16 N.E.2d 854, 278 N.Y. 709, affirm¬ 
ed 3 N.Y.S.2d 653, 253 App.Div. 644, 
affirmed 20 N.B.2d 768, 280 N.Y. 286, 
reargument denied 21 N.E.2d 890, 

280 N.Y. 848, rehearing denied 60 
S.Ct. 706, 309 XT.S. 697, 84 L.BcL 
1036, motion denied 24 N.B.2d 487, 

281 N.Y. 818, affirmed 60 S.Ct. 726, 
309 U.S. 624, 84 L.Ed. 986, motion 
denied 66 N.B.2d 746, 293 N.Y. 749. 

Construction with statutes 

(1) Statutes and constitutions 
must be construed together. 


Ga.—Tripp v. Martin, 79 S.B.2d 621, 
210 Ga. 284. 

(2) Constitutional provisions and 
statutes must be construed with view 
of according effect to both, if possi¬ 
ble. 

Cal.—Stephenson v. Unemployment 
Reserves Commission of California, 
92 P.2d 931, 34 Cal.App.2d 19. 

Strict construction 
The constitutional provisions cre¬ 
ating separate governmental depart¬ 
ments defining powers of courts, and 
guaranteeing trial by jury and reme¬ 
dy by due course of law, are entitled 
to strict construction as part of the 
fundamental law of the state, declar¬ 
ed by the people in their sovereign 
capacity. 

Ind.—^Warren v. Indiana Telephone 
Co., 26 N.E.2d 399, 217 Ind. 93. 

To avoid conflict 

Where practicable, state constitu¬ 
tions should be constmied so as to 
avoid conflict with the federal Con¬ 
stitution. 

Cal.—Steinhart v. Mendocino County 
Super., 70 P. 629, 137 Cal. 676, 92 
Am.S.R. 183, 69 L.R.A. 404. 

Colo.—^Pine Martin Mining Co. v. Em¬ 
pire Zinc Co., 11 P.2d 221, 90 Colo. 
529. 

To effectuate allegiance 
Provisions of the Florida constitu¬ 
tion should be construed to effectuate 
allegiance to the federal govern¬ 
ment, since the constitution recog¬ 
nizes such allegiance. 

Fla—^In re Advisory Opinion to Gov¬ 
ernor, 8 So.2d 26, 160 Fla 556, 140 
A.L.R. 1481, opinion supplemented 
9 So.2d 172, 151 Fla 44, 140 A.L.R. 
1492. 

ie.5 Wis.—^Integration of Bar Case, 
11 N.W.2d 604, 244 Wia 8, 161 A 
L.R. 686, rehearing denied 12 N.W. 
2d 699, 244 Wis. 8. 

17. Ala—^Alabama State Federation 
of Labor v. McAdory, 18 So.2d 810, 
246 Ala 1, certiorari dismissed 65 
S.Ct. 1384, 326 U.S. 450, 89 L.Ed. 
1726. 

Cal.—People v. Western Air Lines, 
268 P.2d 723, 42 C.2d 621. 

Ky.—Runyon v. Smith, 212 S.W.2d 
521, 308 Ky, 73—City of Louisville 
V. Presbyterian Orphans Home Soc. 
of Louisville, 186 S.W.2d 194, 299 
Ky. 666—Herold v. Talbott, 88 S.W. 
2d 308, 261 Ky. 634—Fowler v. 
Obier, 7 S.W.2d 219, 224 Ky. 742. 
Mo.—Corpus Juris Secundum quoted 
in State, on Inf. of Dalton v. Bear¬ 
ing, 263 S.W.2d 381, 385. 

Mont—State v. Moody, 230 P. 676, 71 
Mont 473. 


Neb.—State ex reL State Ry. Com¬ 
mission V. Ramsey, 87 NW,2d 602,. 
151 Neb. 333. 

N.J.—^Behnke v. New Jersey Highway 
Authority, 97 A2d 647, 13 N.J. 14. 
N.M.—Corpus Jtiris Secundum quoted* 
in Flaska v. State, 177 P.2d 174, 180,. 
61 N.M. 13. 

Ohio.—^Zangerle v. City of Cleveland, 
Division of Municipal Transp., 61 
N.B.2d 720, 145 Ohio St 347. 

Okl.—Wimberly v. Deacon, 144 P,2d' 
447, 196 Okl. 661. 

Tex.—Cramer v. Sheppard, 167 S.W. 
2d 147, 140 Tex, 271—Travelers' 
Ins. Co. V. Marshall, 76 S.W.2d 1007, 
124 Tex. 45, 96 AL.R. 802. 

Glover v. Cobb, Civ.App., 123 S.W. 
2d 794, error refused—^Ferguson v. 
Gregg, Civ.App., 77 S.W.2d 1117. 
Wash.—Corpus Juris Secundum quot¬ 
ed in State ex rel. Evans v. Broth¬ 
erhood of Friends, 247 P.2d 787, 
796, 41 Wash.2d 787—Boeing Air¬ 
craft Co. V. Reconstruction Finance 
Corp., 171 P.2d 838, 25 Wash.2d 652, 
168 AL.R. 639, appeal dismissed 
Boeing Aircraft Co. v. King Coun¬ 
ty, Wash., 67 S.Ct. 972, two cases, 
330 U.S. 803, 91 L.Bd. 1262—Corpus 
Juris Secundum quoted in State ex 
rel. Linn v. Superior Court for King 
County. 146 P.2d 643, 647, 20 Wash. 
2d 138. 

W.Va—State ex rel. Morgan v. 

O'Brien, 60 S.E.2d 722, 134 W.Va. 1 
12 C.J. p 718 note 22. 

Doctrine of "obsolete law’’ as ap¬ 
plied sometimes to common law is in¬ 
applicable to constitutional provi¬ 
sions. 

Tex.—Gulf Refining Co. v. City of 
Dallas, Civ.App., 10 S.W.2d 161, 
error dismissed. 

1& Fla.—Carlton v. Mathews, 137 
So. 816, 103 Fla. 301. 

Md.—Johns Hopkins University v. 
Williams, 86 A2d 892, 199 Md. 382 
—Norris v. Mayor and City Coun¬ 
cil of Baltimore, 192 A 631, 172 Md. 
667. 

Mo.—Corpus Juris Secundum quoted 
in State, on Inf. of Dalton v. Bear¬ 
ing, 263 S.W.2d 381, 386. 

N.M.—Corpus Juris Secundum quoted 
in Flaska v. State, 177 P.2d 174, 
180, 61 N.M. 13. 

Wash.—Corpus Juris Secundum quot¬ 
ed in State ex reL Evans v. Broth¬ 
erhood of Friends, 247 P.2d 787, 796, 
41 Wash.2d 787—Corpus Juris Se¬ 
cundum quoted in State ex reL 
Linn v. Superior Court for King 
County, 146 P.2d 643, 647, 20 Wash 
2d 138. 
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of its adoption, a constitution must be construed as 
if intended to stand for a great length of time,i® 
and it is progressive and not static.^® Accordingly, 
it should not receive too narrow or literal an inter- 
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pretation,2i but rather the meaning given it should 
be applied in such a manner as to meet new or 
changed conditions as they arise .22 While an in¬ 
tention expressed in the constitution or fairly to be 


19. Axis.—^Kerby v. Luhrs, 36 P.2d 
549, 44 Ariz. 208, 94 A.L..R. 1502. 
Mass.—In re Opinion of the Justices, 
196 K.£. 260. 291 Masa 572. 

Miss.— Oorpns Juris Seowuflnnt cited 
la Stepp V. State. 32 So.2d 447. 448, 
202 Misa 725, sufirgestion of error 
overruled 33 So.2d 807. 202 Miss. 
725—Trahan v. State Highway 
Commission. 151 So. 178. 169 Miss. 
782—paKe Tucker. 143 So. 700, 
164 Misa 20—^Moore v. General Mo¬ 
tors Acceptance Corporation. 125 
So. 411, 165 Miss. 818. 

Mo.— Corpus Juris Secnudum quoted 
iu State, on Inf. of Dalton v. Dea]> 
ing. 263 S.W.2d 881. 385. 

N.J,—^Behnke v. New Jersey Highway 
Authority. 97 A.2d 647. 13 N.J. 14. 
N.M.— Corpus Juris Seonudum quoted 
Su Flaska v. State. 177 P.2d 174, 180, 
51 N.M. 18. 

Wash.— corpus Juris Seouudum quot¬ 
ed im State ex reL Bvans v. Broth¬ 
erhood of FHends, 247 P.2d 787, 796, 
41 Wa8h.2d 787— Corpus Juris Se- 
ouudnm quoted iu State ex rel. Linn 
V, Superior Court for King County, 
146 P.2d 543, 547, 20 Wash.2d 188. 

Pemument and enduring dooumieut | 
A constitution is a permanent and | 
enduring document. 

D.C.—^U. S. V. Smith, D.C., 68 F.Supp. 
737. 

ao, TJ.S,—S. V, Calistan Packers. 
D.C.Cal.. 4 F.Supp. 660—A. Mag- 
nano Co. V. Dunbar. D.C.Wash., 2 
F.Supp. 417, affirmed A. Magnano 
Co. V. Hamilton. 64 S.CL 699, 292 
U.S. 40. 78 LuBd. 1109. 

Ala—Alabama State Federation of 
Labor v. McAdory, 18 So.2d 810, 
246 Ala 1. certiorari dismissed 65 
S.Ct 1384, 825 U.S. 460, 89 L.Bd. 
1726. 

Cal.—^People v. Western Air Lines. 

268 P.2d 723, 42 Cal.2d 621. 

Fla—State v. State Board of Admin¬ 
istration. 25 So.2d 880, 157 Fla 
360. 

Kan.—State ex ret Donaldson ▼. 

Hines. 182 P.2d 866, 163 Kan. 300. 

Ky.—^Herold v. Talbott, 88 S.W.2d 
303, 261 Ky. 634. 

Masa—^In re Opinion of the Justices, 
32 N.B.2d 298, 308 Masa 601. 

Mich.—John Hancock Mut Life Ina 
Co, V. Ford Motor Co., 33 N.W.2d 
763, 822 Mich. 209. 

N.J.—^Behnke v. New Jersey Highway 
Authority, 97 A.2d 647, IS N.J. 14. 
N.M.— Corpus Juris Seouudum quot¬ 
ed iu Flaaka v. State, 177 P.2d 174, 
180, 61 N.M. 13. 

N.C.—Thomson v. Harnett County, 
184 S.B. 490, 209 N.G 662, 106 A.L. 
B. 602. 


Okl.—Wimberly v. Deacon, 144 P.2d 
447, 196 Okl. 661. 

Wash.—Corpus Juris Seouudum quot¬ 
ed iu State ex rel. Evans v. Broth¬ 
erhood of Friends, 247 P.2d 787, 796. 
41 Wash.2d 787—Corpus Juris Se¬ 
cundum quoted in State ex rel. Linn 
V. Superior Court for King County, 
146 P.2d 648, 647, 20 Wash.2d 138. 
W.Va—State ex rel. Morgan v. 
O’Brien, 60 S.B.2d 722, 134 W.Va 1. 
*’A constitution is not intended to 
be a limitation on the development 
of a country nor an obstruction to its 
progress and foreign relationa 
Courts are not inclined to adopt tech¬ 
nical or strained constructions which 
would unduly impair the efficiency of 
its legislative and political powera** 
N.Y.—^Moscow Fire Ina Co. of Mos¬ 
cow, Russia V. Bank of New York 
& Trust Co., 294 N.Y.S. 648, 665, 161 
Misc. 903, affirmed 1 N.Y.S.2d 640, 
253 App.Div. 710 and 1 N.Y.S.2d 
641, 253 App.Div. 710, appeal dis¬ 
missed 16 N.B.2d 854, 278 N.Y. 709, 
affirmed 8 N.Y.S.2d 653, 253 App. 
Div. 644, affirmed 20 N.B.2d 758, 280 
N.T. 286, reargument denied 21 N. 
B.2d 890. 280 N.Y. 848, motion de¬ 
nied 24 N.B.2d 487, 281 N.Y. 818, 
affirmed 60 S,Ct. 726, 309 U.S. 624. 
84 L.Bd. 986, motion denied 56 N. 
B.2d 746, 293 N.Y. 749. 

Constitutlou is prospective, not ret¬ 
rospective. 

Tenn.—^Prescott v. Dunccm, 148 S.W. 

229, 126 Tenn. 106. 

Uvlug thing 

Mich.—^Porter v. C. O. Porter Ma¬ 
chinery Co., 68 N.W.2d 136, 336 
Mich. 437—John Hancock Mut. Life 
Ina Co. V. Ford Motor Co., S3 N.W. 
2d 763, 822 Mich. 209. 

Nev.—^King v. Board of Regents of 
University of Nev., 200 P.2d 221, 
66 Nev. 533. 

Forward looklug dooumeut 
N.C.—^Purser v. Ledbetter, 40 S.B.2d 
702, 227 N.a 1—Ely Lilly & Co. v. 
Saunders, 4 S.B.2d 528, 216 N.C. 
163, 125 A.L.R. 1308. 

21. Ala.—^Bouchelle v. State High¬ 
way Commission, 100 So. 884, 211 
Ala 474. 

Cal.—^People v. Western Air Lines, 
268 P.2d 723, 42 Cal.2d 621. 

D.C—U.S. V. Smith. D.C., 68 F.Supp. 
737. 

Fla—State v. State Board of Admin¬ 
istration, 25 So.2d 880, 167 Fla 360. 
Kan.—State ex rel. Donaldson v. 

Hines, 182 P.2d 865, 168 Kan. 300. 
Mass.—^In re Opinion of the Justices. 

82 N.B.2d 298, 308 Mass. 601. 

Mich.-—John Hancock Mut. Life Ina 
Co. V. Ford Motor Co., 33 N.W.2d 
763, 822 Mich. 209. 


[ Miss.—W. Horace Williams Co. v. 
I Federal Credit Co., 21 So.2d 682, 
198 Miss. Ill—^Dunn v. Love, 155 
So. 331, 172 Miss. 842, 92 A.L.R. 
1328, affirmed Doty v. Love, 55 S. 
Ct 568, 295 U.S. 64, 79 L.Ed, 1303. 
96 A.L.R. 1438~-Clty of Jackson v. 
Deposit Guaranty Bank & Trust 
Co., 133 So. 195, 160 Miss. 752. 

N.M.— Oorpuu Juris Seouudum quoted 
iu Flaska v. State, 177 P.2d 174. 
180, 61 N.M. 13. 

Wash.— Corpus Juris Secundum quot¬ 
ed iu State ex rel. Evans v. Broth¬ 
erhood of Friends, 247 P.2d 787, 
796, 41 Wash.2d 7^-— Corpus Juris 
Seouudum quoted iu State ex rel. 
Linn V. Superior Court for King 
County, 146 P.2d 543, 647, 20 Wash. 
2d 138. 

W.Va—State ex rel. Morgan v. 

O’Brien, 60 S.E.2d 722, 134 W.Va 1. 
Liberal or broad construction in as¬ 
certaining intent of constitution 
see infra $ 16. 

22. U.S.—^U. S. v. Classic, La, 61 S. 
Ct. 1031, 313 U.S. 299. 85 L.Bd. 1368, 
rehearing denied 62 S.Ct 51, 314 U. 
S. 707, 86 L.Bd. 665. 

Carolina Power & Light Co. v. 
South Carolina Public Service Au¬ 
thority, D.C.S.C., 20 F.Supp. 864, af¬ 
firmed, C.C.A., 94 P.2d 520, certio¬ 
rari denied 58 S.Ct 1048, 304 U.S. 
678, 82 X4.Ed. 1541, and 58 S.Ct. 1049, 
304 U.S. 1049, 82 L.Bd. 1541. 

Elrod v. Moss, C.C.A.S.C., 278 F. 
123. 

Ala—^Alabama State Federation of 
Labor v. McAdory, 18 So. 2d 810, 
246 Ala 1, certiorari dismissed 65 
S.Ct 1384, 325 U.S. 450, 8$ L.Bd. 
1725. 

Cal.—^People v. Western Air Lines, 
268 P.2d 723, 42 Cal.2d 621. 

D.C—Poliak V. Public Utilities Com¬ 
mission of District of Columbia, 
191 F.2d 450. 89 U.S,App.D,C. 94. re¬ 
versed on other grounds Public 
Utilities Commission of District of 
Columbia v. Poliak, 72 S.Ct. 813, 
343 U.S. 451, 96 L.Bd. 1068. 

U. S. V. Smith, D.a, 68 F.Supp. 
737. 

Fla—Florida Power Corp, v. Pinellas 
Utility Board. 40 So.2d 360, rehear¬ 
ing denied 40 So.2d 844—State v. 
State Board of Administration, 25 
So.2d 880, 167 Fla 360—Hillsbor¬ 
ough County V. Bregenzer, 10 So. 
2d 498, 161 Fla 747—Carlton v. 
Mathews, 137 So. 816, 10$ Fla 301. 
Ga—Collins v. Mills, 80 S.E2d 866, 
198 Ga 18. 

Ind.—Scoopmire v. Taflinger, 62 N.EL 
2d 728, 114 Ind.App. 419. 

K a n .—State ex relt Donaldson v. 
Hines. 182 P.2d 865, 163 300. 
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inferred must be respected and preserved, the court 
should not press too rigid an interpretation or ap¬ 
plication of a provision in which the intention is 
unclear or may only be surmised where it threatens 
the public welfare under unforeseen changed condi- 

tions.22-5 


A constitution, or provision thereof, should re¬ 
ceive a reasonable and practical interpretation in 
accord with common sense.28 Confusion, ambiguity, 
or contradiction should be avoided if possible.^^ Of 
two alternative constructions, that which gives rise 


Ky.—^Board of Education of Liouls- 
vine V. City of Louisville, 157 S. 
W.2d 837, 288 Ky. 666—Jefferson 
County ex rel. Grauman v. Jefferson 
County Fiscal Court. 117 S.W.2d 
918. 27$ Ky. 674—Fowler v. Obier, 
7 S.W.2d 219. 224 Ky. 742. 

Md.—^Johns Hopkins University v. 
Williams, 86 A.2d 893. 199 Md. 882. 

Mass.—^In re Opinion of the Justices. 
32 N.E.2d 298, 808 Mass. 601—In re 
Opinion of the Justices, 196 N.E. 
260. 291 Mass. 572—^In re Opinion 
of the Justices, 159 N.E. 55, 261 
Mass. 523. 

Mich.—^Porter v. C O. Porter Ma¬ 
chinery Co.. 68 N.W.2d 136, 336 
Mich. 437—John Hancock Mut. Life 
Ins. Co. V. Ford Motor Co., 83 N, 
W.2d 763, 322 Mich. 209. 

Miss.—Coxpiis Juris Secunduai cited 
in Stepp V. State, 32 So.2d 447, 448, 
202 Miss. 725, sugrgrestion of error 
overruled 33 So.2d 307, 202 Miss. 
726—^Dunn v. Love, 166 So. 331, 172 
Miss. 342, 92 A.L.R. 1323, affirmed 
Doty V. Love, 66 S.Ct 568, 295 U. 
S. 64, 79 L.Ed. 1303. 96 A.L.R. 1438 
—City of Jackson v. Deposit Guai^ 
anty Bank & Trust Co., 133 So. 195, 
160 Misa 762. 

Mont.—State v. Keating, 163 P. 1156, 
53 Mont. 371. 

Neb.—State ex reL State Ry. Com¬ 
mission V. Ramsey, 87 N.W.2d 602, 
151 Neb. 333. 

Nev.—^King v. Board of Regents of 
University of Nevada, 200 P.2d 221, 
66 Nev. 633. 

N.J.—^Behnke v. New Jersey Highway 
Authority, 97 A.2d 647, 13 N.J. 14. 

N.M—Corpus Juris Secundum, quoted 
in Flaska v. State, 177 P.2d 174, 
180, 61 N.M. 13. 

N.Y.—^Thomas v. Cbhen, 262 N.T.K 
320. 146 Misc. 836. 

N.C.—Purser v. Ledbetter, 40 S.E.2d 
702, 227 N.a 1—Ely Lilly & Co. v. 
Saunders, 4 S.E.2d 528. 216 N.C 
163, 126 A.L.R. 1308—^Thomson v. 
Harnett County, 184 S.E. 490, 209 
N.C 662, 106 A.L.R. 602. 

Okl.—Wimberly v. Deacon, 144 P.2d 
447, 195 Okl. 661. 

Tex.—^Ferguson v. Gregg, 77 S.W.2d 
1007, 124 Tex. 46, 96 A.L.R. 802. 

Western Co. v. Sheppard, Civ. 
App., 181 S.W.2d 860, error refused 
—Ferguson v. Gregg, Clv.App., 77 
S.W.2d 1117. 

Wash.—Corpus Juris Secundum quot¬ 
ed in State ex reL Evans v. Broth¬ 
erhood of Friends, 247 P.2d 787, 
796, 41 Wash.2d 787—Corpus Juris 
Secundum QLuoted in State ex reL 
X^inn V. Superior Court for King 


County, 146 P.2d 643, 547, 20 Wash. 
2d 138. 

W.Va.—State ex rel. Morgan v. 

O'Brien, 60 S.E.2d 722, 184 W.Va. 1. 
22.5 Ky.—^Pardue v. Miller, 206 S.W. 
2d 76, 306 Ky. 110. 

23. U.S.—U. S. V. Wainer, D.CPa., 
49 F.2d 789—^Flora Logging Co. v. 
Boeing, D.COr., 48 P.2d 146. 

Ariz.—State ex reL Jones v. Lock¬ 
hart. 266 P.2d 447, 76 Ariz. 890. 
Ark.—^Ragsdale v. Hargraves, 129 S. 
W.2d 967, 198 Ark. 614, 123 A.L.R. 
993—^Terry v. Overman, 107 S.W. 
2d 349, 194 Ark. 343. 

Cal.—California Employment Stabili¬ 
zation Commission v. Municipal 
Court of City and County of San 
Francisco, 145 P.2d 361, 62 Cal.App. 
2d 781—^Unemployment Reserves 
Commission v. St. Francis Homes 
Ass'n, 137 P.2d 64, 68 CaLApp.2d 
271—McMillan v. Siemon, 98 P.2d 
790, 36 CaLApp.2d 721. 

Ga.—^Foster v. Brown, 84 S.E.2d 630, 
199 Ga. 444—Rayle Electric Mem¬ 
bership Corp. V. Cook, 25 S.B.2di 
674, 195 Ga. 734. 

Idaho.—^Higer v. BCansen, 170 P.2d 
411, 67 Idaho 46—Oregon Short 
Line R. Co. v. Pfost, 27 P.2d 877, 53 
Idaho 569—^Lloyd Corporation v. 
Bannock County, 25 P.2d 217, 53 
Idaho 478—^Bannock County v. Citi¬ 
zens’ Bank & Trust Co., 22 P.2d 674, 
53 Idaho 169—Reed v. Gallet, 299 
P. 337, 60 Idaho 638. 

Ky,—Shamburger v. Duncan, 253 S.W. 
2d 388—Keck v. Manning, 231 S.W. 
2d 604, 313 Ky. 438—Meredith v. 
Kauffman, 169 S.W.2d 87, 293 Ky. 
396—State Journal Co. v. Com¬ 
monwealth, 160 S.W.2d 146, 289 Ky. 
808—^Rouse v. Johnson. 28 S.W.2d 
745, 234 Ky. 478, 70 A.L.R. 1077. 

Me.—^Wakem v. Inhabitants of Town 
of Van Buren, 16 A.2d 873, 137 Ma 
127. 

Md.—^Montgomery County Com’rs v. 
Supervisors of Elections of Mont¬ 
gomery County, 63 A.2d 786. 192 
Md. 196. 

Mass.—^In re Opinion of the Justices, 
33 N.E.2d 275, 308 Mass. 619. 
Minn.—State v. Babcock, 220 N.W. 
408, 175 Minn. 103. 

Mo.—State v. Adkins, 225 S.W. 981, 
284 Mo. 680. 

N.Y.—In re Pay, 62 N.B.2d 97, 291 N. 
Y. 198—Association for Protection 
of Adirondacks v. MacDonald, 170 
N.E. 902, 263 N.Y. 284. 

People ex reL Boyle v. Cruise, 189 
N.Y.S. 338, 197 App.Div. 705, affirm¬ 
ed 132 N.E. 920, 231 N.Y. 639, rear- 
gument denied 132 N.E. 925, 281 N. 
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Y. 660—^Public Service Commission, 
Second Dist., v. New York Cent. R. 
Co., 185 N.Y.S. 267, 193 App.Div. 
616, affirmed 129 N.E. 466, 230 N.Y. 
149, 14 A.L.R. 449. 

Mancuso v. Board of Education of 
Schenectady City School Diet., 142 
N.Y.S.2d 428, 207 Misc. 703, affirmed 
128 N.E.2d 422. 309 N.Y. 726—In re 
Endemann's Estate, 107 N.Y.S.2d 
863, 201 Misc. 1077—^People v. Fine, 
19 N.Y.S.2d 276, 173 Misa 1010. 

Ohio.—Castleberry v. Evatt, 67 N.B, 
2d 861, 147 Ohio St. 30, 167 A.L.R. 
198. 

OkL—^Dobbs V. Board of County 
Com'rs of Oklahoma County, 267 P. 
2d 802, 208 OkL 514—Mid-Continent 
Petroleum Corp. v. Mullen, 246 P. 
2d 1142, 206 Okl. 636—Capitol Steel 
& Iron Co. V. Puller, 246 P.2d 1134, 
206 OkL 638—^L»one Star Gas Co. v. 
Bryan County Excise Board, 141 
P.2d 83, 193 Okl. 13. 

Pa—Commonwealth v. Darcy, 66 A. 
2d 663, 862 Pa 259, certiorari denied 
70 S.Ct. 96, 338 U.S. 862, 94 L.Ed. 
528. 

Tex.—^Pirst Nat. Bank v. City of Port 
Arthur, Civ.App., 86 S.W.2d 268. 
Va—^Newberry v. Commonwealth, 66 
S.B.2d 841, 192 Va 819—Howell v. 
Commonwealth, 46 S.E.2d 37, 187 
Va 34. 

Wash.—^Duke v. Johnson, 211 P. 710, 
123 Wash. 48. 

Natural and technical meaning of 
words see infra § 20. 

Of two reasonably possible con- 
stmctionSj, one of which would di¬ 
minish or restrict fundamental right 
of people and the other of which 
would not do so, latter construction 
must be adopted. 

R.I.—In re Opinion to the Governor, 
178 A. 433, 55 R.I. 56. 

24. Mo.—State ex rel. Moore v. To- 
berman, 250 S.W.2d 701, 363 Mo. 
245—State ex rel. and to Use of 
Jamison v. St. Louis-San Francis¬ 
co Ry. Co., 300 S.W. 274, 318 Mo. 
286. 

Ohio.—Castleberry v. Evatt, 67 N.B. 
2d 861, 147 Ohio St. 30, 167 A.L.R. 
198. 

Pa—Commonwealth v. Darcy, 66 A.2d 
663, 362 Pa 259, certiorari denied 70 
act 96, 33$ U.S. 362, 94 L.Ed. 523. 
Tex.—^Holman v. Broadway Improve¬ 
ment Co., ConaApp., 297 6.W. 652. 

Constraction to avoid repugnancy 
and oonfllot 

In order that a constitutional pro¬ 
vision may be construed so as to 
avoid repugnancy and conflict see* 



§ 14 CONSTITUnONAL LAW 

to fdwer or less complicated questions should be 

favored.25 

A constitutional grant of power, unless the con¬ 
text requires otherwise, is to be interpreted as a 
continuing power.26.6 it has been held that where 
the language in the constitution does not indicate 
an intention to declare some new principle, sound 
construction requires that it be construed to have 
intended no more than merely to state the law as 
it existed at the time.25-io Where the framers of a 
constitution omitted a right that had existed by 
virtue of statutory provisions, and all subsequent 
legislatures failed to provide for such right, it will 
be assumed that such on^ission was deliberate and 

intentional.26.15 


16 C.J.S. 

Rides applicable to written instruments. It has 
been, said that questions of constitutional construc¬ 
tion are in the main governed by the same general 
principles which control in ascertaining the mean¬ 
ing of all written instruments.25-20 

Implied provisions are as much a part of the con¬ 
stitution as express provisions but it is presumed 
that the people expressed themselves in careful 
and measured terms in framing the constitution and 
that they left as little as possible to implication.^^ 
Radical changes in the existing order of conditions 
will not be left to uncertain implication.^* 

Initiative and referendum provisions should be 
liberally construed;** and any doubt should be re¬ 
solved in favor of the exercise of this right by the 
people.** As a general rule such provisions in a 


tions» paragraphs and sentences may¬ 
be transposed, elegance of composi¬ 
tion sacrificed and verbal discrepan¬ 
cies disregarded. 

CaJL—People v. ZolotolE, 119 P.2d 745, 
48 Cal.App.2d 360. 

2S, Mich.—^Board of Bducation of 
City of Detroit v. Elliott, 29 KW.Sd 
902, 319 Mich. 436. 

Tex.—Thomas v. Creager, Ciy.App., 
107 S.W.2d 705, error dismissed. 
ZBJS N.J.—Winberry v. Salisbury, .74 
A.2d 406, 5 N.J. 240, certiorari de¬ 
nied 71 S.Ct. 123, 340 U.S. 877, 95 L. 
Ed. 638. 

25.10 Ga.—Griffin v. Vandegriff, 53 S. 

R2d 345, 205 Ga. 28$. 

25.16 Ky.—City of Middlesboro v. 
Louisville & N. R. Co., 252 S.W.2d 
680. 

25.20 N.a—Perry v. Stancil, 75 S.B. 

2d 612, 237 N.C. 442, 

28. XJ.S.—^Dillon v. Gloss, Cal., 41 S. 
Ct. 510, 256 U.S. 368, 66 L.Ed. 994. 

Drexel Furniture Co. v, Bailey, D. 
C.N.C., 276 F. 452, affirmed Bailey 
V. Drexel Furniture Co., 42 S.Ct. 
449, 269 U.S. 20, 66 L.Ed. 817, 21 A. 
L.R. 1432. 

Ark.—State v. Green, 176 S.W.2d 676, 
206 Ark. 361. 

Fla.—State ex rel. McKay v. Keller, 
191 So. 542, 140 Fla. 346—XJprpus 
Jtixis d-ted in Jackson v. Jackson, 
107 So. 255, 90 Fla. 563. 

Ga.—^McLucas v. State Bridge Bldg. 

Authority, 77 S.B.2d 631, 210 Ga. 1. 
III.—Wolf son V. Avery, 126 N.E.2d 
701. 

Ky.—^Payne v, Davis, 264 S.W.2d 710 
—Gaines v. O'Connell, 204 S.W.2d 
425, . 305 Ky. 397—Corpus Juris Sa. 
oundum cited In City of Louisville 
V. German, 150 S.W.2d 931, 935, 286 
Ky. 477. 

Miss.—^Board of Sup'rs of Attala 
County V. Illinois Cent. R. Co., 190 
So. 241, 186 Miss. 294. 

Ohio.—^Kraus v. City of Cleveland, 
Com.Pl.; 94 N.E.2d 814, afitoned 9$ 


N.E.2d 314, 89 Ohio App. 604, ap¬ 
peal dismissed, 97 N.E.2d 649, 156 
Ohio St 98. ^ 

Wash.—State .ex rel. Evans v. Broth¬ 
erhood of Friends, 247 P.2d 787, 
41 Wash.2d 787. 

Ascertainment of intent by implica¬ 
tions see infra § 16. 

Things of same general nature 
Language of constitution is not 
limited to precise things considered 
therein, but embraces other things 
of same general nature or class as 
they come into being. 

B. F. Sturtevant Co, v, O'Brien, 202 
N.W. 324, 186 Wls. 10. 

27, Ind.—State v. Dearth, 164 N.E. 
489, 201 Ind. 1. 

Ky.—Oorpus Juris Seoundtim cited in 
City of Louisville v. German, 150 
S.W.2d 931, 935, 286 Ky. 477. 

Mich.—De Maggio v. Attorney Gen- 
1 oral, 1 N.W.2d 630, 300 Mich. 251. 
Mont.—^Vaughn & Ragsdale Co. v. 
State Board of Equalization, 96 P. 
2d 420, 109 Mont. 62. 

N.M.—Corpus Juris Secundum quoted 
in Flaska v. State, 177 P.2d 174, 
178, 51 N.M. 13. 

Extensions by implication not fa¬ 
vored 

N.Y.—^Fitzgerald v. Cohen, 22 N.Y.S. 
2d 863, 175 Misc. 148, affirmed 22 
N.Y.S.2d 627, 260 App.Div. 804. 

28, Ga.—-Griffin v. Vandegritt, 53 S.B. 
2d 346, 205 Ga. 288. 

Ky,—Commonwealth ex rel. Attorney 
General v. Howard, 180 S.W.2d 416, 
297 Ky. 488. 

N.Y.—People v. Daniell, 60 N.Y. 274, 
279. 

12 C.J. p 720 note 31. 

Eight implications 
An intention to restrict legislative 
action by constitutional provision 
cannot lightly be implied when not 
shown by language used in constitu¬ 
tion or amendment thereto.—In re 
Opinion of the Justices, 32 N.B.2d 
298, 308 Mass. 601. 


29. Ariz.—Whitman v. Moore, 125 P. 

2d 445, 59 Ariz. 211. 

Ark.—Reeves v. Smith, 78 S.W.2d 72. 
190 Ark: 213—^Blocker v. Sewell, 75 
S.W.2d 658, 189 Ark. 924—Coleman 

V. Sherrill, 75 S.W.2d 248, 189 Ark. 
843. 

Cal.—^McFadden v. Jordan, 196 P.2d 
787, 32 Cal.2d 330, certiorari de¬ 
nied Allen V. McFadden, 69 S.Ct. 
640, 336 U.S. 918, 93 L.Ed. 1080— 
Epperson v. Jordan, 82 P.2d 445, 
12 Cal.2d 61. 

Collins V. City & County of San 
Francisco, 247 P.2d 362, 112 Cal. 
App.2d 719—Lamm v. McLaren, 153 
P. 985, 28 CaLApp. 632. 

Colo.—^Yenter v. Baker. 248 P.2d 311, 
126 Colo. 232—^Brownlow v. 

Wunsch, 83 P.2d 776, 103 Colo 120. 
N.M.—^Albuquerque Bus Co. v. Bverly, 
211 P.2d 127, 53 N.M. 460. 

I Or.—State ex rel. McPherson v. Snell, 
121 P.2d 930, 168 Or. 153. 

59 C.J. p 686 note 88. 

Substance held preferable to form 
With respect to constitutional pow¬ 
er of initiative and referendum, sub¬ 
stance is preferable to form. 

Ark.—^Townsend v. McDonald, 42 S. 

W. 2d 410, 184 Ark. 273. 

Plain and ordinary meaning 
People's will, as expressed in con¬ 
stitutional amendment authorizing 
initiative and referendum, should be 
declared according to plain and ordi¬ 
nary words used, unless different 
meaning has been plainly expressed. 
Ark.—^Townsend v. McDonald, supra. 

sa Cal.—^McFadden v. Jordan, 196 P. 
2d 787, 32 CaL2d 330, certiorari de¬ 
nied Allen V. McFadden, 69 S.Ct. 
640, 336 U.S. 918, 93 L.Bd. 1080. 
Idaho.—^Higer v. Hansen, 170 P.2d 
411, 67 Idaho 45. 

Okl.—re Initiative Petition No. 
224, State Question No. 314, 172 P. 
2d 824, 197 Okl. 432. 

Or.—Othus V. Kozer, 248 P. 146, 119 
Or. 101. 
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constitution should be construed as a whofeJ^P-S 
The exercise by the people of the power thus re¬ 
served will not be interfered with except oil a clear 
showing of a violation of the law,3i the rule that 
such provisions will not be so construed that the 
real intention of a referendum petition may not be 
defeated by a mere technicality32 will not extend to 
permission of substantial violations, of constitution¬ 
al requirements.22 A provision in the constitution 
to the effect that "this section shall not be con¬ 
strued to deprive any member of the legislative as¬ 
sembly of the right to introduce any measure” 
means except such measures which, if adopted, 
would interfere with or defeat the rights granted 
in the section granting the right of initiative and 

referendum.24 


CONSTITUTIONAL LAW §§ 14-15 

§ 15. Applicability of Rules of Statutory Con¬ 
struction 

Generally speaking, principles of construction appli¬ 
cable to statutes are also applicable to constitutions, but 
not to the extent of defeating the purposes for which a 
constitution is drawn. 

Quoted in: Cal.—^Hammond v. McDonald, 122 P.2d S82, 
338, 49 Cal.App.2d 671. 

N.D.—Bffbert v. City of Dunseith, 24 N.W.Sd 
907, 909, 74 N.D. 1, 168 A.LlR. 621. 

As a general rule, the usual principles governing 
the construction of statutes apply also to the con¬ 
struction of constitutions but, inasmuch as one 
function of a constitution is to establish the frame¬ 
work and general principles of government, mere¬ 
ly technical rules of construction are not to be ap¬ 
plied so as to defeat the principles of the govern¬ 
ment or the objects of its establishment.S6 The 


30.6 Ark.—Smitli v. Lawson, 43 S.W. 

2d 544, 184 Ark. 273. 

Construction witk reference to other 
constitutional provisions 
Initiative and Referendum Amend¬ 
ment must be construed with provi¬ 
sions in constitution before its adop¬ 
tion, and if amendment is in conflict 
with any provision of constitution, 
amendment must prevail. 

Ark.—Tindall v. Searan, 90 S.W.2d 
476, 192 Ark. 173. 

31. Cal,—^Lamm v. McLaren, 153 P. 
985, 28 CaLApp. 633. 

32. S.D.—O’Brien v. Pyle, 214 N.W. 
623, 51 S.D. 385. 

33. Cal.—L»amm v. McLaren, 153 P. 
985, 28 CaLApp. 632. 

S.D.—O’Brien v. Pyle, 214 N.W. 623, 
61 S.D. 385. 

34. Mo.—State v. Becker, 240 S.W. 
229, 232. 

59 C.J. p 687 note 93. 

35. U.S.—^Badger v. Hoidale, C.C.A. 
Minn., 88 P.2d 208, 109 AL.R. 798. 

Ala.--Corpus Juris Secundum cited In 
Summers v. State, 15 So.2d 602, 503, 
244 Ala. 672. 

Ark.—^Rankin v. Jones, 278 S.W.2d 
646—^Bailey v. Abington, 148 S.W; 
2d 176, 149 S.W.2d 673, 201 Ark. 
1072—Shepherd v. City of Little 
Rock, 35 S.W.2d 361, 183 Ark. 244. 
Cal.—Corpus Juris QLnoted in People 
V. Denault, 263 P. 151, 164, 81 CaL 
App. 1. 

Colo.—Corpus Juris cited in Bowman 
v. Melnick, 63 P.2d 464, 469, 99 Colo. 
311. 

Pla.—State ex reL MciCay v. Keller^ 
191 So. 642, 140 Fla. 346. 

Ga,—City of Valdosta v. Singleton, 
28 S.B.2d 769, 197 Ga. 194—Corpus 
Juris Secundum cited in DeJamette 
V. Hospital Authority of Albany, 23 
S.B.2d 716, 725, 196 Ga. 189—Cor¬ 
pus Juris cited in Stephens v. Reid, 
6 S.B.2d 728, 732, 189 Ga. 372. 


Idaho.—Lewis v. Woodall, 236 P.2d 
91, 72 Idaho 16—^Keenan v. Price, 
195 P.2d 662, 68 Idaho 423—Corpus 
Juris Secundum cited in Higer v. 
Hansen, 170 P.2d 411, 415, 67. Idaho 
45—corpus Juris Secundum cited in 
Idaho Mut. Ben. Ass’n v. Robison, 
154 P.2d 156, 159, 65 Idaho 793— 
Corpus Juris Secundum cited in 
Phipps V. Boise Street Car Co., 107 
P.2d 148, 161, 61 Idaho 740. 

Ill.—^A m e r i 0 a n Aberdeen-Angus 

Breeders’ Ass’n v. Fullerton, 156 N. 
B. 314, 326 Ill. 323—Peabody v. 
Russel, 134 N.B. 148, 301 Ill. 439-^ 
Mitchell V. Lowden, 123 N.B. 666, 
288 Ill. 327. 

Ind.—Corpus Juris Secundum cited in 
Kirkpatrick v. King, 91 N.E.2d 785, 
788, 228 Ind. 236—In re Todd, 193 
N.B. 865, 208 Ind. 168. 

Lsu—Corpus Juris Secundum cited in 
State ex rel. Kenip v. City of Baton 
Rouge, 40 So.2d 477, 48«(, 215 La. 315 
—State V. Joseph, 78 So. 663, 143 
La 428, L.R.A.1918B 1062. 

Mich.—^Board of Education of City 
of Detroit v. Elliott, 29 N.W.2d 902, 
319 Mich. 436.. . 

Mo.—State, on Inf. of Dalton v. Bear¬ 
ing, 263 S.W.2d 381—State ex rel. 
City of Carthage v. Hackmann, 229 
S.W. 1078, 287 Mo. 184. 

Mont.—State ex rel. DuFresne v. Les¬ 
lie, 60 P.2d 959, 100 Mont 449, 101 
A.L.R. 1329—State v. Erickson, 244 
P. 287, 76 Mont 429—State v. Stew¬ 
art 188 P. 904, 57 Mont 397. 

N.j.—^John S. Westervelt’s Sons v. 
Regency, Inc., 70 A.2d 767, 3 N.J. 
472, 

State V. Murzda 183 A. 305, 106 N. 
J.Law 219—^In re Hudson County, 
144 A. 169, 106 N.J.Law 62. 

. . De Crescenzi v. Veritas Political 
Club, 48 A.2d 803, 24 N.J.Misc. 246. 

N.Y.—Wendell v. Lavin, 168 N.B. 42, 
246 N.Y. 115—Wingate v. Flynn, 
249 N.Y.S. 351, 139 Misc. 779, af- 
firmed 250 N.Y.S. 917, 233 App, I 
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Div. 786, affirmed 177 N.B. 195, 256 
N.Y. 690. 

Los Angeles Inv. Securities Corp. 
V. Joslyn, 12 N.Y.S.2d 370, reversed 
on other grounds 14 N.Y.S.2d 798, 
258 App.Div. 762, motion denied 15 
N.Y.S.2d 175. 268 App.Div. 821, ap¬ 
peal dismissed 26 N.B.2d 968, 282 N. 
Y. 438. 

N.D.—Corpus Juris Secundum cited 
in Bronson v. Johnson, 33 N.W.2d 
819, 820, 76 N.D. 122. 

Okl.—Wimberly v. Deacon, 144 .P.2d 
447, 195 Okl. 561. 

Pa—Corpus Juris cited in Perry 
County Telephone & Telegraph Co. 
V. Public Service Commission, 108 
A. 659, 660, 266 Pa 274. 

Peoples Bridge Co. of Harrisburg 
V. Shroyer, Com.Pl., 68 Dauph.Co. 
25, affirmed 50 A.2d 499, 355 Pa. 599. 
Wyo.—Corpus Juris cited in Zanca- 
nelli V. Central Coal and Coke Co., 
173 P. 981, 991, 25 Wyo. 611. 

12 C.J. p 699 note 71. 

Buie as to divisibility of a con¬ 
stitutional provision, a portion of 
which is held void, is the same as 
that applied to a statute under sim¬ 
ilar conditions, if the invalid part is 
inseparable, the whole provision is 
void. 

Colo.—^People v. Max, 198 P. 150, 70 
Colo. 100. 

Constitutional provision as statute , 
A constitutional provision creating 
personal liability on stockholders of 
corporations has been held to be in 
effect a statute made directly by the 
people and should be construed and 
enforced as a statute. 

U.S.—Hoffman v. W. H. Worden Co.. 
D.C.Cal., 2 F.Supp. 353. 

36. Ala.—Corpus Juris Secundum 
cited in Summers v. State, 15 So. 2d 
502, 604, 244 Ala. 672. 

Ariz.—Corpus Juris cited in Fairfield 
. V. Foster, 214 P. 319, 321, 25 Ariz. 
146. 
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courts must regard constitutional provisions as more 
generic and more organic than other law with which 
the courts deal.36*6 Constitutional provisions are 
presumed to have been more carefully and deliber¬ 
ately framed than is the case with statutes hence, 
it is sometimes said that less latitude should be in¬ 
dulged by the courts in their construction.^^ 


16 C.J.S. 

§ 16. Intent and Purpose 

The fundamental purpose In construing a constitu¬ 
tional provision Is to ascertain and give effect to the 
intent and purpose of the framers and the people who 
adopted it. 

The prime cifort^^-^® or fundamental purpose,89 
in construing a constitutional provision, is to ascer- 


Ark.—State ex peL Attorney General 
V. Irby, 81 S.W.2d 419, 190 Ark. 786, 
certiorari denied Irby v. State of 
Ajrkansas ex reL Attorney General, 
66 act 136, 296 U.S. 616, 80 L.Ed. 
437. 

Colo.—City and County of Denver v. 
Mountain States Telephone & Tele- 
irraph Co., 184 P. 604, 67 Colo. 225, 
error dismissed Mountain States 
Telephone & Telesrraph Co. v. City 
and County of Denver, 40 S.Ct 219, 
261 Xr.S. 645, 64 L..Dd. 407. 

IlL—Wolf son V. Avery, 126 N.E.2d 
701—^In re Bishop’s Estate, 18 N. 
B.2d 218. 870 IlL 178—Peabody v. 
RusseL 184 N.E. 148, 301 IlL 439. 
Tex.—Cramer v. Sheppard, 167 aw.2d 
147, 140 Tex. 271. 

12 C.J. p 700 note 7a j 

General rules appUeahle 
Organic law is subject to the same 
general rules of construction as other 
laws, due regard being had to the 
broader objects and scope of the for¬ 
mer, as a charter of popular govern¬ 
ment 

Mo-—State, on Inf. of Dalton v. Dear- 
ing, 263 S.W.2d 381—State ex reL 
Harry L. Hussmann Refrigerator 
As Supply Co. V. City of St Louis, 5 
S.W.2d 1080, 819 Mo. 497, followed 
in State ex reL Rosebrough Mon¬ 
ument Co. V. City of St Louis, 11 S. 
W.2d 1010. 

Constltatioa is unlike code or stat¬ 
ute, In that It declares only funda¬ 
mental principles, and is not to be 
interpreted with the strictness of a 
private contract 

U.S.—^Marcus Brown Holding Co. v. 
Feldman, D.C.N.Y., 269 P. 306, af¬ 
firmed 41 S.Ct 465, 256 U.S. 170, 66 
LJBJdL 877. 

Wider taterpretatlon 

Constitutional language may prop¬ 
erly be given a wider interpretation 
than statutory language, since the 
Constitution has a broader purpose 
than a statute and is intended to last 
for a much longer tima 
U.S.—Girard Trust Co. v. Vance, D.G. 
Pa., 5 P.R.D. 109. 

sas D.C.—^NTueslein v. District of 
Columbia, 116 F.2d 690, 73 App.D.a 
86 . 

WT. Ind.—Greencastle Tp. v. Black, 5 
Ind. 5^6. 

S.D.—State v. Reeves, 184 N.W. 993, 
44 S.D. 668. 

Tex.—^Alexander v. State, 204 S.W. 
644, 84 Tex.Cr. 76. 


38. S.D.—State v. Reeves, 184 N.W. 
993, 44 S.D. 668. 

12 CJ. p 701 note 78. 

38.50 Ariz.—State ex reL Jones v. 

Lockhart. 266 P.2d 447, 76 Ariz. 390. 
Oardlnat prixLolple 

Ariz.—City of Phoenix v. Tates, 208 
P.2d 1147, 69 Ariz. 68—Garvey v. 
Trew, 170 P.2d 845, 64 Ariz. 842. 
certiorari denied 67 S.Ct. 297, 329 

U. S. 784, 91 L.Ed. 673. 

Oardlui^ rule of oonstitutioiuil ooiu. 
stmetion 

W.Va.—State ex reL Morgan v. 

O’Brien. 60 S.E.2d 722, 134 W.Va. 1. 
Pzimazy object 

Ind.—^Kirkpatrick v. King, 91 N.E.2d 
786, 228 Ind. 236. 

39. Ala.—Houston County Board of 
Revenue v. Poyner, 182 So. 466, 236 
Ala. 384. 

Ariz.—Corpus Juris cited in Lawrence 

V. State, 241 P. 611, 612 29 Ariz. 31, 
certiorari denied 4$ S.Ct. 201, 269 
U.a 686, 70 L.Bd. 426—Clark v. 
Boyca 185 P. 136, 20 Ariz. 644. 

Ark.—Rankin v. Jones, 278 S.W.2d 646 
—^Humphrey v. Garrett, 236 S.W.2d 
669, 218 Ark. 418—Corpus Juris Se¬ 
cundum quoted in Bailey v. Abing- 
ton, 148 S.W.2d 176, 180, 149 S.W.2d 
573, 201 Ark. 1072—Corpus Juris 
cited in Ragsdale v. Hargraves, 
129 S,W.2d 967, 969, 198 Ark. 614, 
123 A.L.R. 993—^Terry v. Overman, 
107 aw.2d 349, 194 Ark. 848—Wat¬ 
kins V, Duke, 82 S.W.3d 248, 190 
Ark. 976—Walton v. Arkansas 
Const Commission, 80 S.W.2d 927, 
190 AltIl 775—Corpus JUris quoted 
in Snodgrass v. City of Pocahon¬ 
tas, 76 S.W.2d 223, 225, 189 Ark. 
819—Shepherd v. City of Little 
Rock, 36 S.W.2d 361, 183 Ark. 244— 
Corpus Juris quoted in Carter v. 
Cain, 14 S.W.2d 260, 268, 179 Ark. 
79—Jackson v. Madison County, 300 
S.W. 924, 176 Ark. 826—Lybrand v. 
Wafford, 296 S.W. 729, 174 Ark, 298. 
Cal.—^Bakkenson v. Superior Court of 
Los Angeles County, 241 P. 874, 197 
CaL 504. 

In re Morris* Estate, 188 P.2d 462, 
66 CaLApp.2d 716—Baumbaugh v. 
San Diego County, 118 P.2d 218, 44 
Cal.App.2d 898—McMillan v. Sie- 
mon, 98 P,2d 790, 86 Cal.App.2d 721 
—^W. Pine & Son v. Hall, App., 21 
P.2d 697. 

Colo.—Corpus juris Secundum cited 
in Cooper Motors v. Board of Coun¬ 
ty Com’rs of Jackson County, 279 
P.2d 685, 688—In re Senate Resolu- 
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tion No. 2 Concerning Constitution¬ 
ality of House Bill No. 6, 31 P.2d 
325, 94 Colo. 101. 

Pla.—State v. Gray, 74 So.2d 114— 
State V. State Board of Adminis¬ 
tration, 26 So.2d 880, 157 Fla. 360— 
State ex rel. McKay v. Keller, 191 
So. 642, 140 Fla. 346—City of Tam¬ 
pa V. Tampa Ship Building & Engi¬ 
neering Co., 186 So. 411, 136 Pla, 316 
—State ex rel. Landis v. Thompson, 
163 So. 270, 120 Fla. 860—City of 
Jacksonville v. Continental Can 
Co., 151 So. 488, 113 Pla. 168—Cor. 
pus Juris quoted in Sullivan v. 
City of Tampa, 134 So. 211, 216, 
101 Fla. 298—^Amos v. Mathews, 126 
So. 808, 99 Pla. 1, 65, 115. 

Ga.—Houlihan v. Saussy, 65 S.B.2d 
657, 206 Qa. 1—Saxon v. Bell, 41 
S.B.2d 636, 201 Ga. 797—Thomas 
V. MacNeill, 37 S.R2d 705, 200 Ga. 
418—City of Valdosta v. Singleton, 
28 S.E.2d 769, 197 Ga. 194—Corpus 
Juris dted la Stephens v. Reid, 6 S. 
E.2d 728, 732, 189 Ga. 372. 

Idaho.—^Keenan v. Price, 195 P.2d 662, 
68 Idaho 423—Corpus Juris Secun¬ 
dum cited la Moon v. Bullock, 151 
P.2d 765, 769, 65 Idaho 694—Oregon 
Short Line R. Co. v. Pfost, 27 P.2d 
877, 53 Idaho 559. 

Ill.—^Wolfson V. Avery* 126 N.B.2d 
701—People ex rel. McDavid v. 
Barrett, 19 N.R2d 356, 370 Ill. 478, 
121 A.L.R. 1311—American Aber- 
deen-Angus Breeders* Ass’n v. Ful¬ 
lerton, 156 N.B. 314, 326 IlL 323. 
Ind.—Chadwick v. City of Crawfords- 
ville, 24 N.E.2d 937, 216 Ind. 399, 
129 A,L.R. 469. 

Kan.—^Hunt v. Eddy, 90 P.2d 747, 150 
Kan. 1. 

Ky.—City of Ashland v. Calvary Pro¬ 
testant Episcopal Church of Ash¬ 
land, 278 S.W.2d 708—Shamburger 
V. Duncan, 258 S,W.2d 888—Keck 
V. Manning, 231 S.W.2d 604, 313 Ky. 
433—Runyon v. Smith. 212 S.W.2d 
621, 808 Ky. 73—Gaines v. O’Con- 
nelL 204 S.W.2d 426, 306 Ky. 397— 
City of Louisville v. Presbyterian 
Orphans Home Soc. of Louisville, 
186 S.W.2d 194. 299 Ky, 666—De¬ 
partment of Finance v. Dishman. 
183 S.W.2d 640, 298 Ky. 645, 166 A. 
L.R. 1429—^Meredith v. Kauffman, 
169 S.W.2d 87, 293 Ky. 396—Talbott 
V. Thomas, 161 S.W.2d 1, 286 Ky. 
786—City of Louisville v. German, 
160 S.W.2d 931. 286 Ky. 477—^Har- 
rod V. Hatcher, 137 aw.2d 405. 281 
Ky. 712—Herold v. Talbott, 38 S. 
*W,2d 803, 261 Ky. 634—People’s 
Transit Co. v, LouisvUle Ry. Co.. 
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the framers and | of the people who adopted it. The court, therefore. 


16 C. J. S* 

tain and give effect to the intent of 

295 S.W. 1066, 220 Ky. 728—Oraft 
V. Baker. 288 S.W. 389, 194 Ky. 206. 
I^e.—^In re Opinion of the Justices. 16 
A.2d 686, 137 Me. 847—Wakem v. 
Inhabitants of Town of Van Buren, 
15 A.2d 873, 187 Me. 127—In re 
Opinion of the Justices, 183 A. 266, 
126 Me. 529. 

Md.—Schneider v. Lansdale, 61 A.2d 
671, 191 Md. 817—^Beall v. State, 103 
A. 99, 131 Md. 669. 

Mass.—^In re Opinion of the Justices, 
85 N.B.2d 761, 824 Mass. 746. 

Mich.—City of Jackson v. Nims, 26 
N.W.2d 669, 816 Mich. 694—^Holland 
V. Heavlln, 800 N.W. 777, 299 Mich. 
465 —School Dist. of City of Pon¬ 
tiac V. City of Pontiac, 247 N.W. 
474, 262 Mich. 838, rehearing de¬ 
nied 247 N.W. 787, 262 Mich. 338. 
Minn.—Hassler v. Bngberg, 48 N.W. 
2d 848, 233 Minn. 487—^Lyons v. 
Spaeth, 20 N.W.2d 481, 220 Minn. 
663, 162 A.L.R. 1041—State v. 

Chase, 220 N.W. 961, 176 Minn. 269 
—State V. Babcock, 220 N.W. 408, 
176 Minn. 108. 

Miss.—W. Horace Williams Co. v. 
Federal Credit Co., 21 So.2d 582, 198 
Miss. Ill—State Teachers’ College 

V. Morris, 144 So. 874, 165 Miss. 
768—Moore v. General Motors Ac¬ 
ceptance Corporation, 126 So. 411, 
165 Miss. 818. 

Mo.—State, on Inf. of Dalton v. Bear¬ 
ing, 263 S.W.2d 381—State ex rel. 
Randolph County v. Walden, 206 S. 

W. 2d 979, 867 Mo. 167—Graves v. 
Purcell, 86 S.W.2d 643, 837 Mo. 674 
—corpus Juris cited in State v. 
Hostetter, 79 S.W.2d 463, 468, 336 
Mo. 391—State ex Inf. Norman v. 
Ellis. 28 S.W.2d 368, 826 Mo. 164— 
Corpus Juris cited in State ex rel. 
Lashly v. Becker, 235 S.W. 1017, 
1020. 290 Mo. 560—State v. Adkins, 
225 S.W. 981, 284 Mo. 680. 

Mont.—Corpus Juris quoted in State 

V. State Board of Examiners, 238 
P. 316, 320, 74 Mont. 1—Corpus Ju¬ 
ris cited in State v. Moody, 230 P. 
675, 679, 71 Mont 478. 

Neb.—^Ramsey v. Gage County, 43 N. 

W. 2d 598. 153 Neb. 24—Corpus Ju¬ 
ris Secundum cited in State ex rel. 
Johnson v. Marsh, 29 N.W.2d 799, 
801, 149 Neb. 1. 

N.J.—Behnke v. New Jersey Highway 
Authority. 97 A.2d 647, 13 N.J. 14— 
Fischer v. Bedmlnster Tp., Somer¬ 
set County, 76 A.2d 673, 6 N.J. 634 
—John S. Westervelt’s Sons v. Re¬ 
gency. Inc., 70 A.2d 767, 3 N.J. 472. 

In re An Act Concerning Alcohol¬ 
ic Beverages, 81 A.2d 887, 130 N.J. 
Law 123—State v. Murzda, 183 A. 
805, 116 N.J.Law 219. 

Application of Palmer, Co., 61 A. 
2d 922. 

N.M.—^Board of Com’rs of Bernalillo 
County V. McCulloh, 196 P.2d 1005, 
62 N.M. 210—Flaska v. State. 177 P. 


2d 174, 61 N.M. 18—Todd v. Tier¬ 
ney, 27 P.2d 991, 88 N.M. 16. 

N.T.—In re Fay, 62 N.B.2d 97, 291 
N.T. 198—Judd V. Board of Educa¬ 
tion of Union Free School Dist No. 
2, Nassau County, 15 N.E.2d 676, 
278 N.Y. 200, 118 A.L.R. 789, reargu¬ 
ment denied 17 N.B.2d 184, 278 N. 
T. 712. 

Oanteline v. McClellan, 16 N.7.S. 
2d 792, 268 App.Div. 814, affirmed 
26 N.E.2d 972, 282 N.T. 166. 

W. BL H. Chamberlin, Inc., v. An¬ 
drews, 286 N.7.S. 242, 169 Misc. 124, 
modified on other grounds 2 N.E.2d 
22. 271 N.T. 1, 106 A.L.R. .1519, af¬ 
firmed 67 S.Ct 122, 299 U.S. 516, 81 
L.Ed. 380, rehearing denied 67 S.Ct 
926, 301 U.S. 714, 81 L.Ed. 1866. 

N.C.—Perry v. Stancil, 76 S.B.2d 612, 
237 N.C. 442—^In re Advisory Opin¬ 
ion to Governor, 28 S.E.2d 667, 228 
N.C. 846—^Reade v. City of Durham, 
92 S.E. 712, 178 N.C 668. 

N.D.—State ex rel. Rausch v. Amer¬ 
ada Petroleum Corp., 49 N.W.2d 14, 
78 N.D. 247—^Egbert v. City of Dun- 
seith, 24 N.W.2d 907, 74 N.D. 1, 
168 A.L.R. 621— Corpus Juris Se- 
cuudum cited iu Dawson v. Tobin, 
24 N.W.2d 787, 746, 74 N.D. 713— 
Corpus Juris cited in State v. Ross, 
170 N.W. 121,124. 

Ohio.—Chandler & Taylor Co. v. 
Southern Pac. Co., 136 N.B. 620, 
104 Ohio St 188. 

Kraus v. City of Cleveland, Com. 
PI., 94 N.E.2d 814, affirmed 96 N.B. 
2d 814, 89 Ohio App. 604, appeal dis¬ 
missed 97 N.E.2d 649, 166 Ohio St 
98. 

Okl.—Dobbs V. Board of County 
Com’rs of Oklahoma County, 267 P. 
2d 802, 208 Okl. 614—^Mid-Continent 
Petroleum Corp. v. Mullen, 246 P. 
2d 1142, 206 Okl. 636—Capitol Steel 
& Iron Co. V. Puller, 246 P.2d 1184, 
206 Okl. 638—^Texas Co. v. State ex 
rel, Coryell, 180 P.2d 681, 198 Okl. 
665—Latting v. Cordell, 172 P.2d 
397, 197 Okl. 869, followed in Tem¬ 
ple V. Cordell, 172 P.2d 412, 197 
Okl. 886 and Hoyt v. Cordell, 172 
P,2d 414, 197 Okl. 886—State ex rel. 
Kerr v. Grand River Dam Author¬ 
ity, 164 P,2d 946, 196 Okl. 8— Corpus 
Juris Secundum cited in Wimberly 
V. Deacon, 144 P.2d 447, 450, 196 
Okl. 661—^Boswell v. State, 74 P.2d 
940, 181 Okl. 436—Carmichael v. 
Holmes, 20 P.2d 1068, 163 Okl. 27 
—^In re Initiative Petition No. 2 of 
Cushing, 10 P.2d 271, 167 OkL 54 
—Shaw V. Grumbine, 278 P. 811, 
137 Okl. 95—Appeal of Price, 212 
P. 424, 88 OkL 166—^Walton v. Don¬ 
nelly, 201 P. 367, 88 Okl. 283—Hud¬ 
son V. Hopkins, 183 P. 607, 76 Okl. 
260, error dismissed 41 S.Ct. 688, 
256 U.S. 681, 66 L.Bd. 1169—In re 
Cleveland’s Claim, 180 P. 862, 72 
OkL 279—^De Hasque v. Atchison, 
T. & S. F. Ry. Co., 178 P. 73, 68 
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OkL 188.11.K.A.1918F 269. 

Grimes v. State, 83 P.2d 410, 66 
Okl.Cr. 99. 

Or.— Corpus Juris Secundum cited in 
School Dist. No. 1, Multnomaii 
County V. Bingham, 149 P.2d 968, 
966, 174 Or. 640—Jory v. Martin, 66 
P.2d 1093, 163 Or. 278—City of Kla¬ 
math Falls V. Oregon Liquor Con¬ 
trol Commission, 29 P.2d 664, 146 
Or. 88— Corpus Juris dted In State 
V. Tollefson, 16 P.2d 626, 627— 
Jones V. Hoss, 285 P. 206, 132 Or. 
176. 

Pa.—^In re Battle Monuments In 
Prance, 1 Pa-Dist & Co. 639. 

R. L—^In re Opinion of the Justices, 
120 A. 868, 45 R.L 289. 

S. a— Ansel V. Means. 172 S.H 434, 
171 S.C. 432—^Duncan v. Record 
Pub. Co., 143 S.E. 81, 145 S.C. 196 
—Corpus Juris cited in Helnitsh 
V. Floyd, 126 S,B. 336, 337, 130 S. 
C. 484. 

S.D.—State ex rel. Grigsby v. Ostroot, 
64 N.W.2d 62—Schomer v. Scott, 
274 N.W. 666, 65 S.D. 363—State v. 
Reeves, 184 N.W. 993, 44 S.D. 668. 

Tex.—^Deason v. Orange County Wa¬ 
ter Control Sc Imp. Dist. No. One, 
244 S.W.2d 981, 161 Tex. 29—Farrar 
V. Board of Trustees of Emp. Re¬ 
tirement System of Tex., 243 S.W. 
2d 688, 160 Tex. 672—Collingsworth 
County V. Allred, 40 S.W.2d 13, 120 
Tex. 478—^Ferguson v. Wilcox, 28 
S.W.2d 626, 119 Tex. 280—WiUiams 
V. Castleman, 247 S.W. 263, 112 
Tex. 193. 

Glover v. Cobb, Civ.App., 123 S.W. 
2d 794, error refused—Cain v. 
Lumsden, Civ.App., 204 S.W. 116— 
State V. St. Louis S. W. Ry. Co. of 
Texas, Civ.App., 197 S.W. 1006, re¬ 
versed on other grounds St. Louis 
Southwestern R. Co. of Texas v. 
State. 261 S.W. 996, 113 Tex. 670, 83 
A.L.R 367. 

Pierson v. State, 177 S.W,2d 975, 
147 Tex,Cr. 15. 

Utah.—^Utah Builders’ Supply Co. v. 
Gardner. 42 P.2d 989, 86 Utah 267, 
102 A.L.R. 932. 

Va—^Dean v. Paolicelll, 72 SJB3.2d 606, 
194 Va 219. 

Wash.— Corpus Juris Secundum quot¬ 
ed in State ex reL Billington v. Sin¬ 
clair, 183 P.2d 813, 816, 28 Wash.2d 
676—^Boeing Aircraft Co. v. Re¬ 
construction Finance Corp., 171 P. 
2d 888, 26 Wash.2d 652, 168 A.L.R. 
539, appeal dismissed Boeing Air¬ 
craft Co. V. King Coxmty, Wash., 
67 S.Ct. 972, two cases, 880 U.S. 
808, 91 L.Ed. 1262— Corpus Juris 
Secundum quoted in State ex rel. 
Linn v. Superior Court for King 
County, 146 P.2d 543, 646, 20 Wash. 
2d 138. 

W.Va—State ex rel. Trent v. Sims, 
77 S.E.2d 122. 

Wis.—State ex rel. Martin v. Heil, 7 
N.W.2d 375, 242 Wia 41—State t. 
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ccaistantly keep in mind the object sought |.to be accomplished by its adoption,and proper re- 


Dammazm, 228 N.W. 693, 201 Wis. 
84—State ▼. Zlmmermaji, 204 N.W. 
803, 187 Wis. 180. 

Wyo. —Certain-Teed Products Corp. v. 
Comly, 87 P.2d 21, 64 Wyo. 79--Oor. 
pus Juris cited In Zancanelli v. Cen¬ 
tral Coal & Coke Co., 173 P. 981, 
991, 25 Wyo. 511. , 
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Axualojous situatiLbios and facts 
may be considered in arriving at the 
intention of the makers. 

Ky.—^People’s Transit Co. y. Louis¬ 
ville Ry. Co., 295 S.W, 1055, 220 Ky, 
728. 

Xntentloii. as part of oonstitatioiii - 
Intention of framers of constitu¬ 
tion, when' ascertained, becomes aa 
much part of constitutional provi¬ 
sion as if expressed in plain and un- 
eauivocal terms. 

Tex.—^Pirst Nat. Bank v. City of Port 
Arthur, Civ.App., 35 S.W.2d 258. 

Intent of Instrument is paramount 
Mb.—State ex reL Harry L. Huss- 
mann Refrigerator & Supply Co. v. 
City of St. Louis, 6 S.W.2d 1080, 
319 Mo. 497, followed in State ex 
rel. Rosebrough Monument Co. v. 
City of St Louis, 11 S.W.2d 1010. 

Xiike contract or will 

constitutional provision Is con¬ 
strued by a court like the provisions 
of. a contract or a will. The real ob¬ 
ject and purpose of construction is 
to ascertain the intention of the par¬ 
ties.” 

Wis.--State v. Schinz, 216 N.W. 609, 
612, 194 Wis. 397. 

Polestor in the construction of 
constitutions, as well as other writ¬ 
ten instruments, is the intention of 
the makers and adopters. 

Idaho.—Higer v. Hansen, 170 P.2d 
411, 67 Idaho 45. 

Kan.—Hunt v. Eddy, 90 P.2d 747, 160 
Kan. 1. 

Ky.—State Journal Co. v. Common¬ 
wealth, 160 S.W.2d 146, 289 Ky. 
808. 

Me.—In re Opinion of the Justices, 16 
A.2d 685, 137 Me. 347. 

N.M.—Greene v. EsqulbeL 272 P.2d 
330, 58 N.M. 429. 

Ohio.—Castleberry v. Evatt, 67 N.E. 
2d 861, . 147 Ohio St. 30, 167 A.L.R. 
198—Hockett v. State Liauor Li¬ 
censing Board, 110 N.E. 485, 91 Ohio 
St 176. 

S.C.—Ansel V. Means, 172 S.E. 434, 
171 S.C. 432. 

j^egniremeut that m ea n ing be doubt- 
M 

Where meaning of constitutional 
provision is clearly expressed, it 
should be adopted; but, if doubtful, 
intention of those adopting constitu¬ 
tion must be sought 
N.C.—BUiott v. Gardner. 166 S.E. 918, 
203. N.a 749. 


Sheading purpose 

Pla.—State ex rel. West v. Gray, 70 
So.2d 471. 

40. U.S.—^Kentucky Whip & Collar 
Co. V. Illinois Cent. R. Co., B.C. 
Ky., 12 P.Supp. 37, affirmed. C.C.A., 
84 F.2d 168, affirmed 57 S.Ct 277. 
299 U.S. 334, 81 L.Bd. 270—In re 
East Contra Costa Irr. Dist, B.C. 
Cal., 10 P.Supp. 176. 

Ala.—^Exchange Drug Co. v. State 
Tax Commission, 117 So. 673, 218 
Ala. 116, followed in 122 So. 917, 

■ 219 Ala. 701, appeal dismissed Ex¬ 
change Drug Co. V. McNiel, 49 S. 
Ct 176, 278 U.S. 677, .73 L.Bd. 616, 
appeal dismissed Exchange Drug 
Co. V. Long, 60 S.Ct 244, 281 U.S. 
693, 74 L.Ed. 1122-:-Eliasberg Bros. 
Mercantile Co. v. Grimes, 86 So. 
66 , 204 Ala. 492,. 11 A.L.R. 300— 
Town of Camden v. Fairbanks, 
Morse & Co., 86 So. 8, 204 Ala. 112. 

Ariz.—^Kerby V. Luhrs, 36 P.2d 649, 
44 Ariz. 208, 94 A.L.R 1602^Port- 
er V. Hall, 271 P. 411, 34 Ariz. 308 

' —Citrus Growers* Development 
Ass*n V. Salt River Valley Water 
Users* Ass'n, 268 P. 773, 34 Ariz. 
105—McBride v. Kerby, 260 P. 436, 
32 Ariz. 616—Greenlee County v. 
Laine, 180 P. 161, 20 Ariz. 296. 

Ark.—Rankin v. Jones, 278 S.W.2d 
646—Corpus Juris Secundum guoted 
in Bailey v. Abington, 148 S.W.2d 
176, 180, 149 S.W.2d 673, 201 Ark. 
1072—Ex parte Levy, 163 S.W.2d 
629, 204 Ark. 667—^Ragsdale v. Har¬ 
graves. 129 S.W.2d 967, 198 Ark. 
614, 123 A.L.R 993—Corpus Juris 
guoted in Snodgrass v. City of Po¬ 
cahontas, 75 S.W.2d 223, 226, 189 

. Ark. 819—Corpus Juris guoted in 
Shepherd v. City of Little Rock, 35 
S.W.2d 361, 363, 183 Ark, 244— 
Corpus Joris guoted in Carter v. 
Cain, 14 aw.2d 250, 263, 179 Ark, 
79—Jackson v. Madison County, 300 
S.W. 924, 176 Ark. 826. 

Cal.*-City and County of San Fran¬ 
cisco V. San Mateo County, 112 P. 
2d 696, 17 Cal.2d 814—Story v. 
Richardson, 198 P. 1067, 186 Cal. 
162, 18 A.LuRv 750. 

In re Morris* Estate, 133 P.2d 
462, 66 Cal.App.2d 715—People v. 
Zolotoft 119 P.2d 745, 48 Cal.App.2d 
360—Baumbaugh v. San Diego 
County, 113 P.2d 218, 44 Cal.App.2d 
898—^McMillan v, Siemon, 98 P,2d 
•790. 86 Cal.App.2d 721. 

Colo.—^Lancaster v. Board of Com'rs 
of Jefferson County, 171 P.2d 987, 
116 Colo. 261, 166 A.L.R. 839. 

Conn.—Palka v. Walker, 198 A. 265, 
124 Conn. 121. . 

Fla.—Corpus Juris Secundum guoted 
In State v. Gray, 74 So.2d 114, 115 
—Corpus Juris Secundum guoted 
in State ex reL West v. Gray, 70 
So.2d 4.71, 473—State v. Dade Coun¬ 
ty. 27 So.2d 283. 167 Fla. 859— 
Owens V. Fosdick, 13 So.2d 700. 153 
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Fla. 17—State ex reL McKay v. Kel¬ 
ler, 191 So. 542, 140. Fla. 346—Hall 

' V. State, 187 So. 392, 136 Fla. 644— 
State v. Town of Bellealr, 170 So. 
434, 125 Fla. 669—State v. City of 
Miami, 152 So. 6. 113 Fla. 280— 
Sullivan V. City of Tampa, 134 So. 
211, 101 Fla. 298—Neisel v. Moran, 
85 So. 346, 80 Fla. 98. 

Ga.—^Birdsey v. Wesleyan College. 87 
S.E.2d 378. 211 Ga. 583—Houlihan 
V. Saussy, 65 S.E.2d 557, 206 Ga. 
1—Saxon V. Bell. 41 S.B.2d 636, 201 
Ga. 797—^Thomas v. MacNelll, 37 
S.E.2d 705, 200 Ga. 418—City of 
Valdosta v. Singleton, 28 S.E.2d 750. 
197 Ga. 194. 

Idaho.—^Higer v. Hansen, 170 P.2d 411, 
67 Idaho 46—State v. State Board 
of Education, 196 P, 201, 33 Idaho 
415. 

m.— Wolfson V. Avery, 126 N.B.2d 701 
—^People ex rel. McDavid v. Barrett, 
19 N.B.2d 366, 370 HL 478, 121 A.L. 

R. 1311—Mitchell v. I-owden, 123 N. 
E. 566, 288 Ill. 327. 

Ind.—State ex rel. Black v. Burch, 80 
N.E.2d 294, 660, 226 Ind. 445, re¬ 
hearing denied 81 N.E.2d 860, 226 
Ind. 445. 

Kan.—^Hunt v. Eddy, 90 P.2d 747, 150 
Kan. 1. 

Ky.—^Anderson v. Wayne County, 221 

S. W.2d 429, 310 Ky. 597—Runyon 
V. Smith, 212 S.W.2d 621. 308 Ky. 
73—Gaines v. O’Connell, 204 S.W. 
2d 425, 305 Ky. 397-r-Department 
of Finance v. Dishman, 183 S.W. 2d 
640, 298 Ky. 545, 155 A.L.R. 1429 
—State Journal Co. v. Common¬ 
wealth, 160 S.W.2d 145, 289 Ky. 
808—City of Louisville v. German, 
160 S.W.2d 921, 286 Ky. 477—War- 
field Natural Gas Co. v. Ward, 149 
S.W.2d 705, 286 Ky. 73—Herold v. 
Talbott, 88 S.W,2d 303, 261 Ky. 
634—^People’s Transit Co. v. Louis¬ 
ville Ry. Co., 295 S.W. 1055, 220 
Ky. 728. 

Me.—^In re Opinion of the Justice.s, 16 
A.2d 686, 137 Me. 347—Wakcin v. 
Inhabitants of Town of Van Bur- 
en, 15 A.2d 873, 137 Me. 127. 

Md.—Reed v. McKeldin, 115 A.2d 281 
—Schneider v. Lansdale, 61 A. 2d 
671, 191 Md. 317—Beall v. State, 103 
A. 99, 131 Md. 669. 

Mass.—^Lincoln v. Secretary of Com¬ 
monwealth, 93 N.E.2d 744, 326 

Mass. 313—^In re Opinion of the 
Justices, 85 N.B.2d 761, 324 Mass. 
746—^In re Opinion of the Justices, 
3 N.B.2d 12, 294 Mass. 610—In re 
Opinion of the Justices, 196 N.E. 
260, 291 Mass. 672—General Out¬ 
door Advertising Co. v. Department 
of Public Works, 193 N.E. 799, 289 
Mass. 149, appeal dismissed General 
Outdoor Advertising Co. v. Calla¬ 
han, 66 S.Ct. 495, 297 U.S. 725, 80 
L.Ed. 1008, General Outdoor Adver¬ 
tising Co. v. Hoar, 56 S.Ct. 495, 297 
U.S. 725, 80 L.Ed. 1008, and Brink 
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gard should be given to the evils, if any, sought to [ be prevented or 


V. Cailalian, B6 S.Ct. 496, 297 U.S. 
726, 80 L.Bdl 1008—Town of Mt 
Washington v. Cook, 192 N.E. 464, 
288 Mass. 67—^Loring v. Young, 132 
N.B. 65, 239 Mass. 349—^Trefry v. 
Putnam, 116 N.E. 904, 227 Mass. 
622, L..R.A.1917F 806. 

Mich.—^Board of Education of City 
of Detroit v. Elliott, 29 N.W.2d 902, 
819 Mich. 436—City of Jackson v. 
Nims, 26 N.W.2d 669, 316 Mich. 694 
—School Dist of City of Pontiac, 
247 N.W. 474, 262 Mich. 338, rehear¬ 
ing denied 247 N.W, 787, 262 Mich. 
838—^People v. Barltz, 180 N.W. 423, 
212 Mich. 680, 12 A.L.B. 620. 

Minn.—Hassler v. Bngberg, 48 N.W. 
2d 343, 233 Minn. 487—^Lyons v. 
Spaeth, 20 N.W.2d 481, 220 Minn. 
563, 162 A.D.R. 1041. 

Miss.—W. Horace Williams Co.. v. 
Federal Credit Co., 21 So.2d 682,198 
Miss. Ill—^Trahan v. State High¬ 
way Commission, 151 So. 178, 169 
Miss. 732—^Moore v. General Motors 
Acceptance Corporation, 126 So. 411, 
165 Miss. 818. 

Mo.—State, on Inf. of Dalton v. Dear- 
ing, 263 S.W.2d 881—State ex reL 
Randolph County v. Walden, 206 S. 

W. 2d 979, 367 Mo. 167—State ex 
rel. Russell v. Highway Commis¬ 
sion, 42 S.W.2d 196, 328 Mo. 942— 
Corpus Jtixls quoted in State ex 
rel. City of Carthage, 229 S.W. 1078, 
1080, 287 Mo. 184—State ex rel. 
City of Marshall v. Hackmann, 203 
S.W. 960, 274 Mo. 661. 

Mont.—Great Northern Utilities Co. 
V. Public Service Commission, 293 
P. 294, 88 Mont 180—^Hinz v. Mus¬ 
selshell County, 267 P. 1113, 82 
Mont 502. 

Neb.—E. E. Buck Retail Stores v. 
Harkert, 62 N.W.2d 288, 167 Neb. 
867—State ex rel. State Ry. Com¬ 
mission V. Ramsey, 37 N.W.2d 602, 
161 Neb. 333—Corpus Juris Secnn- 
dnm cited in State ex rel. Johnson 
V. Marsh. 29 N.'W.2<1 799, 801, 149 
Neb. 1. 

Nev.—re Walker River Irr. Dist, 
195 P. 327, 44 Nev. 821. 

N.J.—Murphy v. Zink, 64 A.2d 250, 136 
N.J.Law 236, affirmed 57 A.2d 388, 
136 N.J.Law 636—^Xn re An Act 
Concerning Alcoholic Beverages, 31 
A.2d 837, 130 N.J.Law 123. 

WUentz V. Hendrickson, 33 A,2d 
366, 133 N.J.Eq. 447, affirmed 38 A. 
2d 199, 136 N.J.Eq. 244. 

Application of Palmer, Co., 61 A. 
2d 922. 

N.M.—Board of Com’rs of Bernalillo 
County V. McCulloh, 196 P.2d 1005, 
62 N.M. 210. 

N.Y.—In re Fay, 62 N.B.2d 97, 291 
N.Y. 198. 

Canteline v. McClellan. 16 N.T.S. 
2d 792,. 268 App.Div. 314, affirmed 
26 N.B.2d 972, 282 N.Y. 166. 

People v. Fine, 19 N.Y.S.2d 275, 
173 Misc. 1010—Moscow Fire Ins. 


Co. of Moscow, Russia v. Bank of 
New York & Trust Co., 294 N.Y.S. 
648, 161 Misc. 903. 

N.C.—Perry v. Stancil, 76 S.B.2d 512, 
237 N.C. 442—^In re Advisory Opin¬ 
ion to Governor, 28 S.E.2d 567, 223 
N.C. 846—Elliott v. Gardner, 166 
S.E. 918, 203 N.C. 749. 

N.D.—State v. Lohnes, 69 N.W.2d 
608—^Egbert v. City of Dunseith, 24 

: N.W.2d.907.‘74 N.D. 1, 168 AD.R. 

621—^Dawson v. Tobin, 24 N.W.2d 
787, 74 N.D. 713—Corpus Juris cit¬ 
ed in State v. Ross, 170 N.W. 121, 
124, 89 N.D. 630. 

Ohio.—City of Cleveland v. Board of 
Tax Appeals, 91 N.B.2d 480, 163 
Ohio St 97, 16 A.Ii.R.2d 1354. 

Kraus v. City of Cleveland, Com. 
PL, 94 N.B.2d 814, affirmed 96 N.B. 
2d 314, 89 Ohio App. 504, appeal dis¬ 
missed 97 N.E.2d 649, 155 Ohio St 
98. 

Okl.—^Dobbs V. Board of County 
Com’rs of Oklahoma County, 267 P. 
2d 802, 208 OkL 514—Mid-Continent 
Petroleum Corp. v. Mullen, 245 P.2d 
1142, 206 Okl. 636—Capitol Steel 
& Iron Co. V. Fuller, 246 P.2d 1134, 
206 Okl. 638. 

Or.—School Dist No. 1, Multnomah 
County V. Bingixam, 284 P.2d 779— 
Corpus Juris Secundum cited in 
School Dist No. 1, Multnomah 
County V. Bingham, 149 P.2d 963, 
965, 174 Or. 640—City of Klamath 
Falls V. Oregon Liquor Control 
Commission, 29 P.2d 664, 146 Or. 
83. 

Pa.—^Evans v. West Norriton Tp. Mu¬ 
nicipal Authority, 87 A.2d 474, 370 
Pa. 150. 

In re Battle Monuments in 
France, 1 Pa.Dist. & Co. 639. 

S.C.—Heinitsh v. Floyd, 126 S.B. 336, 
130 S.a 434. 

S.D.—State v. Reeves, 184 N.W. 993, 
44 S.D. 668. 

Tex.—^Harris v. City of Fort Worth, 
180 S.W.2d 131, 142 Tex. 600—Mar-, 
kowsky V. Newman, 136 S.W.2d 808, 
136 Tex. 440, answers to certified 
questions conformed to, Civ.App., 
138 S.W.2d 896—^Wortham v. Walk¬ 
er, 128 S.W.2d 1138, 183 Tex. 255— 
Travelers' Ins. Co. v. Marshall, 76 
S.W.2d 1007, 124 Tex. 46, 96 AL.R 
802. 

Thomas v. Creager, Civ.App., 107 
S.W.2d 705, error dismissed—^Fer¬ 
guson V. Gregg, CivAipp., 77 S.W.2d 
1117. 

Utah.—Keetch v. Cordner, 62 P.2d 
273, 90 Utah 423, 108 AL.R. 52. 

Va.—^Dean v. Paolicelli, 72 S.B.2d 606, 
194 Va. 219—Commonwealth v. City 
of Newport News, 164 S.B. 689, 158 
Va. 521. 

Wash.—Corpus Juris Secundum quot¬ 
ed in State ex rel. BUllngrton v. Sin¬ 
clair, 183 P.2d 813, .816, 28 Wash. 
2d 676—^Boeing Aircraft Co. v. Re¬ 
construction Finance Corp., 171 P.2d 
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remedied.*! Effect should be given 

8S8, 25 Wash.2d 652. 168 A-UB. 
639, appeal dismissed Boeing Air¬ 
craft Co. V. King County, Wash., 
67 S.Ct 972, two cases, 330 U.S. 
808, 91 L.Bd. 1262—Corpus Juris 
SecTindum quoted in State ex rel. 
Linn v. Superior Court for King 
County, 146 P.2d 643, 546, 20 Wash. 
2d 138—^Duke v. Johnson, 211 P. 
• 710, 123 Wash. 43. 

Wis.—State ex rel. Martin v. Hell, 7 
N.W.2d 375, 242 Wis. 41—State v. 
Zimmerman, 204 N.W. 803, 187 Wis. 
•180. 

Wyo.—Certain-Teed Products Corp. 

V. Comly, 87 P.2d 21, 54 Wyo. 79. 

12 aj. p 701 note 76. 

‘Tt is a cardinal axiom of inter¬ 
pretation of all written Instruments 
that they are to be construed in the 
light of their purpose, and this is 
particularly applicable to Constitu¬ 
tions, which are by necessity general 
in their nature, and presumably in¬ 
tended to remain in force for a long 
period of time. It is therefore held 
that they are to be construed in the 
light of the exigencies and condi¬ 
tions which they are intended to 
meet and deal with.*’ 

Ariz.—^Kerby v. Luhrs, 86 P.2d 649, 
661, 44 Ariz. 208, 94 A.L..R. 1602. 
“Intent cannot be completely 
known until there is understanding 
of the full purpose which has 
prompted the framing of any docu¬ 
ment” 

S.D.—Schomer v. Scott, 274 N.W. 666, 
659, 65 S.D. 353. 

Buie ceases to exist when reason 
underlying it is absent. 

Mont—^Broadwater v. Kendig, 261 P. 
264, 80 Mont 615. 

41. Ariz.—^McBride v. Kerby, 260 P. 
436, 32 Ariz. 515—Corpus Juris cit¬ 
ed la Fairfield v. Foster, 214 P. 
319, 321, 25 Ariz. 146—Greenlee 
County V. Laine, 180 P. 151, 20 Ariz. 
296. 

Ark.—Corpus Juris Secundum, quoted 
in Bailey v. Abington, 148 S.W.2d 
176, 180, 149 S.W.2d 673, 201 Ark. 
1072—Corpus juris quoted iu Snod¬ 
grass V. City of Pocahontas, 76 S.W. 
2d 223, 225, 189 Ark. 819—Huxtable 
V. State, 26 S.W.2d 677, 181 Ark. 633 
—Corpus Juris quoted iu Carter v. 
Cain, 14 S.W.2d 260, 253, 179 Ark. 
79—Jackson v. Madison County, 300 
S.W. 924, 176 Ark. 826—Matheuy v. 
Independence County, 277 S.W. 22, 
169 Ark. 926. 

Cal.—^Fay v. District Court of Ap¬ 
peal, Second Appellate Dist, Divi¬ 
sion 2, 254 P. 896, 200 Cal. 522. 

Robertson v. Langford, ’ 27S P. 
160, 95 CaLApp. 414—People v, 
Zolotoff, 119 P.2d 746, 48 Cal.App.2d 
360—McMillan v. Siemon, 98 P.2d 
790, 36 CaLApp.2d 721. 

Colo.—^Lancaster v. Board of Com’rs 
of Jefferson County, 171 P.2d 987, 
115 Colo. 261, 166 A.L.R. 839. 
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to the purpose indicated by a fair interpretation of | the language used,^2 and that construction which 


Conn.—Palka v. Walker, 198 A. 265, 
124 Conn. 121. 

Fla—Connui Juste Seounaiim auotad 
te State V. Gray, 74 So.2d 114, 116 
—Ctorpas Juste Seoimdum auoted tei 
State ex reL West v. Gray, 70 So. 
2d 471, 478—Sullivan v. City of 
Tampa 134 So. 211 , 101 Fla 298. 

Ga—Moore v, Baldwin County, 74 S. 
B.2d 449, 209 Ga 541—^Thomas v. 
MacNeill, 37 S.E.2d 705, 200 Ga 
418. 

lU.—Wolfson V. Avery, 126 N.Bl2d 701 
—^People ex rel. McDavld v. Bar¬ 
rett, 19 N.E.2d 356, 370 XIL 478, 121 
A.Ii.R. 1311. 

Kan.—Hunt v. Eddy, 90 P.2d 747, 150 
Elan. 1. 

ISy .—Department of Finance v. Dish- 
man, 188 S.W.2d 540, 298 Ky. 546, 
155 A.I 4 .R. 1429—State Journal Co. 
V. Commonwealth, 160 S.W.2d 145, 
289 Ky. 808. 

Md.—^Norris v. Mayor and City Coun¬ 
cil of Baltimore, 192 A. 631, 172 
Md. 667—Beall v. State, 103 A. 99, 
131 Md. 669. 

Masa—^In re Opinion of the Justices, 
113 N.E.2d 462, 330 Mass. 713— 
In re Opinion of the Justices, 85 
3NrJB}.2d 761, 324 Mass. 746—General 
Outdoor Advertising Co. v. Depart¬ 
ment of Public Works, 193 N.B. 799, 
289 Mass. 149, appeal dismissed 
General Outdoor Advertising Co. v. 
Callahan, 56 S.Ct. 495, 297 U.S. 725, 
80 Ii.Bd. 1008, General Outdoor 
Advertising Co. v. Hoar, 56 S.Ct. 
496. 297 U.S. 726, 80 I^Ed. 1008, and 
Brink v. Callahan, 66 S.Ct. 496, 297 

U.S. 725, 80 LuBd. 1008—Trefry v. 
Putnam, 116 N.E. 904, 227 Mass. 
522, LuR.A1917F 806. 

Mich.—City of Jackson v. Nims, 26 
N.W.2d 669, 816 Mich. 694. 

Miss.—Trahan v. State Highway 
Commission, 151 So. 178, 169 Miss. 
732—^Moore v. General Motors Ac¬ 
ceptance Corporation, 125 So. 411, 
155 Miss. 818. 

Mo.—State, on Inf. of Dalton v. Dear- 
ing, 263 S.W.2d 381—Levins v. City 
of St. Loute. 84 S.W.2d 127, 386 
Mo. 1194, followed in Koontz v. 
City of St Louis, 84 S.W.2d 131— 
State ex rel. City of Boonville v. 
Hackmann, 240 S.W. 185, 293 Mo. 
313—Corpus Juris quoted lu State 
ex reL City of Carthage v. Hack¬ 
mann, 229 S.W. 1078, 1080, 287 Mo. 
184. 

Neb.—^E. El Buck Retail Stores v. 
Harkert 62 N.W.2d 288, 167 Neb. 
867—Corpus Juris Secundum cited 
in State v. Ramsey, 37 N.W.2d 502, 
607, 161 Nob. 333—First Trust Co. 
of Lincoln v. Smith, 277 N.W. 762, 
134 Neb. 84—Corpus Juris quoted in 
Wllfong V. Omaha Council Blulf s 
St Ry. Co., 262 N.W, 637, 641, 129 
Neb. 600—State v. Chicago, B. & Q. 
It Co., 199 N.W. 634, 112 Neb. 248. 

N. J.—Doremus v. Board of Education 


of Borough of Hawthorne, 75 A.2d 
880, 6 N.J. 486, appeal dismissed 72 
S.Ct 394, 842 U.S. 429, 96 L.Ed. 
476. 

Wilentz v. Hendrickson, 83 A.2d 
866 , 138 N.XEq. 447, affirmed 38 A. 
2d 199, 135 N.J.Ea. 244. 

Application of Palmer, Co., 61 A. 
2d 922. 

N.Y.—^American Historical Soc. v. 
Glenn, 162 N,B. 481. 248 N.Y. 446— 
Cantellne v. McClellan, 16 N.Y.S.2d 
792, 268 App.Div. 314, affirmed 25 
N.B.2d 972, 282 N.Y. 166. 

N.C.—Perry v. Stancil, 76 S.B.2d 612, 
237 N.C. 442. 

N.D.—Corpus Juris cited in State v. 
Ross, 170 N.W. 121, 124, 89 N.D. 
630. 

Ohio.—City of Cleveland v. Board of 
Tax Appeals. 91 N.E.2d 480, 153 
Ohio St 97, 16 A.L.R.2d 1354. 

State V. Fassig, 26 Ohio Cir.Ct, 
N,S„ 81. affirmed 116 N.B. 104, 96 
Ohio St 232. 

Okl.—Capitol Steel & Iron Co. v. Ful¬ 
ler, 246 P.2d 1184. 206 Okl. 638— 
De Hasque v. Atchison, T. & S. F. 
Ry. Co., 173 P. 73, 68 OkL 183, L.R. 
A.1918P 269. 

Or.—School Dist No. 1, Multnomah 
County V. Bingham, 284 P.2d 779— 
Corpus Juste Seouudum cited in 
School Dist No. 1, Multnomah 
County V. Bingham, 149 P.2d 963, 
965, 174 Or. 640—City of Klamath 
Falls V. Oregon Liquor Control 
Commission, 29 P.2d 564, 146 Or. 
83—^Hawley v. Anderson, 195 P. 
368, 99 Or. 191. 

Pa.—^Evans v. West Norriton Tp. Mu¬ 
nicipal Authority. 87 A.2d 474, 370 
Pa. 150. 

S.C.—Heinitsh v. Floyd, 126 S.B. 336, 
130 S.C, 434—Kirkland v. Allendale 
County. 123 S.B. 648, 128 S.C. 641. 

S.D.—State v. Reeves, 184 N.W. 993, 
44 S.D. 568. 

Tex.—^Markowsky v. Newman, 136 S. 
W.2d 808, 186 Tex. 440, answers to 
certified questions conformed to, 
Civ.App., 138 S.W,2d 896—Wortham 
V. Walker, 128 S.W.2d 1138, 138 Tex. 
265—^Travelers' Ins. Co. v. Mar¬ 
shall. 76 S.W.2d 1007, 124 Tex. 45, 
96 AL.R. 802. 

Hamilton v. Davis, Civ.App., 217 
S.W. 431, error refused—^Ferguson 
V. Gregg, Civ.App., 77 S.W.2d 1117. 

Wash.—Corpus Juris Secundum quot¬ 
ed In State ex rel. Billington v. Sin¬ 
clair, 183 P.2d 813, 816, 28 Wash.2d 
575—Corpus Juris Secundum quot¬ 
ed in State ex rel. Linn v. Superior 
Court for King County, 146 P.2d 
543, 546, 20 Wash.2d 138. 

Wis.—State v. Zimmerman, 204 N.W. 
803, 187 Wis. 180. 

Wyo.—^Zancanelli v. Central Coal & 
Coke Co.. 173 P. 981. 26 Wyo. 611. 

12 C.J. p 701 note 76, p 711 note 68 , 
p 712 note 72. 

^ U.S.—U. S. V, Classic. La., 61 S. 
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Ct 1031, 313 U.S. 299, 85 L.Ed. 1368, 
rehearing denied 62 S.Ct. 51, 314 

U. S. 707, 86 LuBd. 665. 

Ark.—^Humphrey v. Garrett, 236 S.W. 
2d 569, 218 Ark. 4X8— Corpus Juris 
Seouudum quoted in Bailey v. Ab- 
ington, 148 S.W.2d 176, 180, 149 S. 
W.2d 573, 201 Ark. 1072. 

Cal.—^In re Morris* Estate, 183 P.2d 
462, 66 Cal.App.2d 716—Baumbaugh 

V. San Diego County, 113 P.2d 218, 
44 CaLApp.2d 898—McMillan v. Sie- 
mon, 98 P.2d 790, 36 Cal.App.2d 721. 

Del.—Delaware Steeplechase & Race 
Ass*n V. Wise, 27 A2d 857, 2 Terry 
587. 

Fla.— Corpus Juris Seouudum quoted 
iu State V. Gray, 74 So.2d 114, 115— 
Corpus Juris Seouudum quoted iu 
State ex reL West v. Gray, 70 So. 
2d 471, 478—Sylvester v. Tindall, 
18 So.2d 892, 154 Fla. 663— Corpus 
Juris oited iu City of Jacksonville 

V. Continental Can Co., 151 So. 488, 
490, 118 Fla. 168—Sullivan v. City 
of Tampa, 134 So. 211, 101 Fla. 
298. 

Ga.—City of Valdosta v. Singleton, 28 
S.B.2d 769, 197 Ga. 194. 

IlL—Wolfson v. Avery, 126 N.B.2d 
701—^People ex rel. McDavid v. Bar¬ 
rett, 19 N.B.2d 356, 370 IlL 478, 121 
A.LuR. 1311. 

Kan.—Hunt v. Eddy, 90 F.2d 747, 150 
E:an. 1. 

Ky.—Shamburger v. Duncan, 263 S. 

W. 2d 388—^Keck v. Manning, 231 S. 

W.2d 604, 313 Ky. 433—Anderson 
V. Wajme County, 221 S.W.2d 429. 
310 Ky. 597—^Department of Fi¬ 
nance V. Dishman, 183 S.W.2d 540, 
298 Ky. 545, 155 A.UR. 1429— 
State Journal Co. v. Commonwealth, 
160 S.W.2d 145, 289 Ky. 808—Har- 
rod V. Hatcher, 137 S.W.2d 406, 281 
Ky. 712. 

La.—State ex reL Fernandes v. 

Feucht, 161 So. 179, 182 La. 134. 
Mass.—Lincoln v. Secretary of Com¬ 
monwealth, 93 N.E.2d 744, 326 Mass. 
313—^In re Opinion of the Justices, 
85 N.E.2d 761, 324 Mass. 746. 

Mich.—City of Jackson v. Nims, 26 
N.W.2d 669, 316 Mich. 694. 

Minn.—^Lyons v. Spaeth, 20 N.W.2d 
481, 220 Minn. 663, 162 A.L.R. 1041. 
Mo.—Corpus Juris cited lu State ex 
rel. Lashly v. Becker, 235 S.W. 1017, 
1020, 290 Mo. 560. 

Neb.—^E. IC Buck Retail Stores v. 
Harkert, 62 N.W.2d 288, 167 Neb. 
867—Corpus Juris Secuudum cited 
in State ex reL Johnson v. Marsh. 
29 N.W.2d 799, 801. 149 Neb. L 
N.J.—John S. Westervelt's Sons v. 
Regency, Inc., 70 A2d 767, 3 N.J. 
472. 

In re An Act Concerning Alco¬ 
holic Beverages, 31 A.2d 837, 130 N. 
J.Xiaw 123. 

Wilentz V. Hendrickson, 33 A2d 
366, 133 N.J.Eq. 447, affirmed 38 A. 
2d 199, 135 N.XEq. 244. 
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effectuates, rather than that which destroys a 
plain intent or purpose of a constitutional provision, 
is not only favored but will be adopted.’^^-S In con¬ 
struing a constitution it is presumed that the lan¬ 
guage has been employed with sufficient precision 
to convey the intention,^2.lO although the intent 
may be shown by implications as well as by express 
provisions.^® A constitutional inhibition or prohibi- 
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tion usually extends no farther than the reason cm 
which it is founded.^®*® 

While it has been said that the construction of a 
constitutional provision should be neither liberal 
nor strict,^^ it is quite generally held that in ar¬ 
riving at the intent and purpose the construction 
should be broad or liberal,^® or equitable, as the 


N.M.—Greene v. Bsquibel, 272 P.2d 
330, 58 N.M. 429. 

N.Y.—In re Pay, 62 N.B.2d 97, 291 
N.Y. 198. 

C^anteline v. McClellan, 16 N.T.S. 
2d 792, 258 App.Div. 314, affirmed 25 
Nr.B.2d 972, 282 N.Y. 166. 

N.D.—^Egbert v. City of Dunseith, 24 
N.W.2d 907, 74 N.D. 1. 168 A.L.II. 
621—^Dawson v. Tobin, 24 N.W.2d 
737, 74 N.D. 713. 

Ohio.—^Bees v. Gilronan, Com.Pl., 116 
N.B.2d 317, appeal dismissed 111 
N.B.2d 396, 169 Ohio St. 186—-Kraus 
V. City of Cleveland, Com.Pl., 94 N. 
B.2d 814, affirmed 96 N.B.2d 314, 89 
Ohio App. 504, appeal dismissed 97 
N.B.2d 649, 166 Ohio St 98. 

Okl.—Lone Star Gas Co. v. Bryan 
County Excise Board, 141 P.2d 83, 
193 Okl. 13. 

Pa—^Battle Monuments in France, 1 
PaDist & Co. 639. 

Wash.— Corptis Jtirls Secundum Quot¬ 
ed in State ex rel. Billington v. Sin¬ 
clair, 183 P,2d 813, 815, 28 Wash.2d 
676—^Boeing Aircraft Co. v. Recon¬ 
struction Finance Corp., 171 P.2d 
838, 25 Wa8h.2d 652, 168 A.L.R. 639, 
appeal dismissed Boeing Aircraft 
Co, V. King County. Wash.. 67 S.Ct 
972, two cases, 330 U.S. 803, 91 L. 
Bd. 1262— Corpus Juris Secundum 
Quoted in State ex rel. Linn v. Su¬ 
perior Court for King County, 146 
P.2d 643, 546, 20 Wash.2d 138. 

Wis.—State ex rel. Martin v. Heil, 
7 N.W.2d 375, 242 Wis. 41, 

12 C.J. p 702 note 81. 

423 Mo.—State ex rel. Randolph 
County V. Walden, 206 S.W.2d 979, 
357 Mo. 167. 

42.10 N.J.—^Fischer v. Bedminster 
Tp., Somerset County, 76 A.2d 673, 
6 N.J. 634. 

48- Ark.—^Humphrey v. Garrett, 236 
S,W.2d 569, 218 Ark. 418~-Corpus 
Juris Secundum Quoted in Bailey v. 
Abington. 148 S.W.2d 176, 180, 149 
S.W.2d 673, 201 Ark. 1072. 

Fla— Corpus Jnris Secundum Quoted 
in State v. Gray, 74 So.2d 114, 116 
—Corpus Juris Secundum Quoted in 
State ex reL West v. Gray, 70 So.2d 
471, 473—^In re Warner’s Estate, 36 
So,2d 296, 160 Fla 460—State ex 
rel. McKay v. Keller, 191 So. 642, 
140 Fla 346—Amos v. Mathews, 126 
So. 308, 99 Fla 1, 66, 116—Getsen 
V. Sumter County, 103 So. 104, 89 
Fla 46—State v. Greer, 102 So. 739, 
88 Fla 249, 37 A.L.R. 1298. 


Kan.—Hunt v. Eddy, 90 P.2d 747, 
160 Kan. 1. 

N.D.—Corpus Juris Secundum Quoted 
in State ex rel. Syverton v. Jones, 
23 N.W.2d 64, 64, 74 N.D. 466. 
Wash.—Corpus Juris Secundum Quot¬ 
ed in State ex reL Billington v. Sin¬ 
clair, 183 P.2d 813, 816, 28 Wash. 
2d 676. 

Nature and objects 
In construing either the federal or 
the state constitutions, it is regard¬ 
ed as a safe rule “to look to the na¬ 
ture and objects of the particular 
powers, duties, and rights with all 
the lights and aids of contemporary 
history, and give to the words of 
each just such operation and force, 
consistent with their legitimate 
meaning, as may fairly secure and at¬ 
tain the ends proposed.” 
tr.S.—^Prigg v. Pennsylvania, Pa., 16 
Pet 539, 10 L.Ed. 1060. 

Ga.—^McLucas v. State Bridge Bldg. 

Authority, 77 S.E.2d 631, 210 Ga. 1. 
Nev.—State v. Glenn, 1 P. 186, 18 Nev. 
34, 42. 

Ohio.—^Kraus v. City of Cleveland, 
Com.Pl., 94 N.B.2d 814, affirmed 96 
N.E.2d 314, 89 Ohio App. 604, ap¬ 
peal dismissed 97 N.E.2d 64, 165 
Ohio St 98. 

43.5 N.C.—^In re Advisory Opinion to 
Governor, 28 S.B.2d 667, 223 N.C 
845. 

44. Fla.—City of Tampa v. Tampa 
Ship Building & Engineering Co., 
186 So. 411, 136 Fla. 216—City of 
Jacksonville v. Continental Can 
Co., 151 So. 488, 113 Fla. 168. 

Ill.—^People ex rel. McDavid v. Bar¬ 
rett 19 N.B,2d 856, 370 Ill. 478, 121 
A,L.R. 1311. 

Mo.—Corpus Juris dted iu State ex 
rel. Lashly v. Becker, 235 S.W. 1017, 
1020, 290 Mo. 560. 

Okl.—Carmichael v. Holmes, 20 P.2d 
1063, 163 Okl. 27—In re Initiative 
Petition No. 2 of Cushing, 10 P.2d 
271, 167 Okl. 64. 

12 O.J. p 701 note 80. 

Strict construction as applied to pro¬ 
visions restricting legislative pow¬ 
ers see infra § 70. 

Dependent on facts of particular case 
Constitutional question must usu¬ 
ally be treated in aspect presented 
by facts of particular case. 

U.S.—Copperthwaite v. U. S., C.CA. 

Ky., 37 F.2d 846. 

Temporary provisions 
A provision intended for tempo- 
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rary purposes only should be strict¬ 
ly construed. 

Colo.—Ward v. Colorado Eastern R. 
Co., 125 P. 567, 22 Colo.App. 332. 

45. Ariz.—Crawford v. Hunt, 17 P. 
2d 802, 41 Ariz. 229—^Lawrence v. 
State, 241 P. 611, 29 Ariz. 318, cer¬ 
tiorari denied 46 S.Ct. 201, 269 U.S. 
685, 70 L.Ed. 425. 

Ark.—Walton v. Arkansas Const. 
Commission, 80 S.W.2d 927, 190 
Ark. 776. 

Cal.—Cornell v. Harris. 69 P.2d 670, 
16 Cal.App.2d 144, followed In 69 P, 
2d 676, 16 Cal.App.2d 763. 

Colo.—Town of Holyoke v. Smith, 
226 P. 168, 76 Colo. 286. 

Ill,—Wolfson V. Avery, 126 N.E.2d 
701—People v. Lewis, 31 N.E.2d 796, 
375 Ill. 830, certiorari denied Lew¬ 
is V. People of State of Illinois, 62 
act. 58, 314 U.S. 628, 86 L.Ed. 504. 
Ky.—City of Louisville v. German, 

160 S.W.2d 931, 286 Ky. 477—Cam- 
mack V. Harris. 29 aw.2d 667, 234 
Ky. 846. 

La.—^Doucet v. Fontenot, 116 So. 655, 
165 Lia. 458, certiorari denied 49 
act 28, 278 U.S. 661, 73 L.Ed. 606. 
j Slaughter v. New St. John Mis¬ 
sionary Baptist Church, 8 La.App. 
430. 

Me.—^Wakem v. Inhabitants of Town 
of Van Buren, 16 A.2d 873, 137 Me. 
127. 

Md.—^Norris v. Mayor and City Coun¬ 
cil of Baltimore, 192 A. 631, 172 
Md. 667. 

Mass.—In re Opinion of the Justices, 
9 N.B.2d 186. 297 Mass. 677. 

Mont—Arps v. State Highway Com¬ 
mission, 800 P. 649, 90 Mont 162— 
State V. State Board of Examin¬ 
ers, 238 P. 316, 74 Mont 1. 

Neb.—State ex rel. State Ry. Com¬ 
mission V. Ramsey, 37 N.W.2d 602, 

161 Neb. 333. 

Nev.—^Bx parte Medeiros, 64 P.2d 346, 
67 Nev. 801. 

N.J.—^Monmouth Lumber Co. v. Ocean 
Tp., 87 A,2d 9, 9 N.J. 64. 

Wilentz v. Hendrickson, 33 A. 2d 
866, 133 N.J.BQ. 447, affirmed 38 A. 
2d 199, 135 N.J.Eq. 244. 

N.Y. —People ex reL Lewis v. Graves, 
219 N.Y.a 189, 219 App.Div. 233, 
affirmed 156 N.E. 663, 245 N.Y. 196, 
reargument denied 157 N.E. 882, 
246 N.Y. 620. 

In re Endemann*s Estate,. 107 N. 
Y.S.2d 863, 201 Misc. 1077—Moscow 
Fire Ins. Co. of Moscow, Russia v. 
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better method of ascertaining that intent,^5.5 rather 
than technical>« The construction should not, how¬ 
ever, he so liberal as to result in nullifying a plain 
mandatory provision of the organic law,^^ or as to 
result in a statute becoming the higher law.^^ 

§ 17. —^ Wisdom and Policy 

Questions as to the wi^sdom, expediency, or Justice 
of constitutional provisions afford no basis for construe- 
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tfon where the Intent to adopt such provisions is ex¬ 
pressed in clear and unmistakable terms. 

It is not for the courts to pass on the question 
whether a constitutional provision or amendment is 
wise or unwise,^®*®® and questions as to the wis¬ 
dom, expediency, or justice of constitutional pro¬ 
visions afford no basis for construction where the 
intent to adopt such provisions is expressed in clear 
and unmistakable terms.^® An unexpressed policy 


Bank of New Tork & Trust Co.. 294 I 
N.Y.S. 648, 161 Misc. 903. 

N.C.—State v. Harris, 6 S.B.2d 854, 
216 N.C. 746, 128 A.L 1 .B, 668—Thom¬ 
son V. Harnett County, 184 S.B. 490, 
209 N.a 662, 106 A.L.R. 602—Elli¬ 
ott- V. Gardner, 166 S.E. 918, 203 
N.C. 749. 

Okl.—^Lone Star Gas Co. v. Bryan 
County Excise Board, 141 P.2d 83, 
193 OkL 13. 

Or.—School Dlst, No. 1, MultnomaJh 
County V. Bingham, 284 P.2d 779 
—State ex rel. Gladden v, Lonergan, 
269 P.2d 491, 201 Or. 163. 

Pa.—^Evans v. West Norriton Tp. Mu¬ 
nicipal Authority, 87 A2d 474, 370 
Pa. l&O. 

Philadelphia Coca-Cola Bottling 
Co. V. Harris, Com.Pl., 63 Dauph. 
Co. 205. 

S.C.—Kirkland v. Allendale County, 
123 S.E. 648, 128 S.C. 541. 

Tex.—Bro-wn County Water Improve¬ 
ment Dlst No. 1 V. Austin Mill & 
Grain Co., 138 S.W.2d 523. 135 Tex. 
140—Texas Nat Guard Armory 
Board v. McCraw, 126 S.W.2d 627, 
132 Tex. 613. 

King V. Sheppard, Civ.App., 157 S. 
W.2d 682, error refused—First Nat 
Bank v. City of Port Arthur, Civ. 
App., 36 S.W.2d 268. 

12 C.X. p 701 note 80 [c]. 

Liberal construction as applied to 
provisions for security of person 
or property see infra § 200. 

Broad and narrow Interpretatioii. de¬ 
fined 

That interpretation of constitution 
which, brushing aside minor objec¬ 
tions and trivial technicalities, ef¬ 
fectuates intent of act, is “broad in¬ 
terpretation,” and that which, re¬ 
garding such objections and techni¬ 
calities, fails to do so, is “narrow in¬ 
terpretation.” 

Colo.—^In re Senate Resolution No. 2 
Concerning Constitutionality of 
House Bill No. 6, 31 P.2d 325, 95 
Colo. 101. 

45.6 Tex.—Great Southern Life Ins. 
Ca V. City of Austin. 243 S.W. 778, 
112 Tex. 1. 

Texas & N. O. R. Co. v. Railroad 
Commission of Tex., Civ.App., 220 
S.W.2d 273, error refused. 

46. Ala.—State Docks Commission v. 
State ex rel. Cummings, 150 So. 345, 
227 Ala. 414. 


Ark.—^Walton v. Arkansas Const. 
Commission. 80 S.W.2d 927, 190 
Ark. 775. 

Cal.—California Employment Stabili¬ 
zation Commission v. Municipal 
Court of City and County of San 
Francisco, 146 P.2d 361, 62 Cal.App. 
2d 781—^Unemployment Reserves 
Commission v. St. Francis Homes 
Ass’n, 137 P.2d 64, 58 Cal.App.2d 
271. 

Colo.—Cooper Motors v. Board of 
County Com’rs of Jackson County, 
279 P.2d 686, 688—^Town of Holyoke 
v. Smith, 226 P. 168, 76 Colo. 286. 

Fla.—City of Jacksonville v. Conti¬ 
nental Can Co., 161 So. 488, 113 Fla. 
168. 

Kan.—CorptiB Juris cited in Hunt v. 
Eddy, 90 P.2d 747, 761, 160 Kan. 1. 

Ky.—^Department of Finance v. Dish- 
man, 183 S.W.2d 540, 298 Ky. 545, 
156 A.L.R. 1429—City of Louisville 
V. German, 160 S.W.2d 931, 286 Ky. 
477—Herold v. Talbott, 88 S.W.2d 
303, 261 Ky. 634. 

Mich.—John Hancock Mut. Life Ins. 
Co. V. Ford Motor Co., 33 N.W.2d 
763, 322 Mich. 209. 

Miss.—^W. Horace Williams Co. v. 
Federal Credit Co., 21 So.2d 682, 
198 Miss. 111. 

Mo.—Corpus Juris cited in State ex 
rel Lashly v. Becker, 235 S.W. 1017, 
1020, 290 Mo. 660. 

Mont.—State v. State Board of Ex¬ 
aminers, 238 P. 316, 74 Mont. 1. 

N.Y.—Moscow Fire Ins. Co. of Mos¬ 
cow, Russia V. Bank of New York 
& Trust Co., 294 N.Y.S. 648, 161 
Misc. 903. 

N.C.—Elliott V. Gardner, 166 S.E. 
918, 203 N.C. 749—Jenkins v. State 
Board of Elections of North Caro¬ 
lina, 104 S.B. 346, 180 N.C. 169, 14 
AL.K. 1247. 

Okl.—^Lone Star Gas Co. v. Bryan 
County Excise Board, 141 P.2d 83, 
193 Okl. is—Carmichael v. Holmes, 
20 P.2a 1053, 163 Okl. 27—In re Ini¬ 
tiative Petition No. 2 of Cushing, 
10 P,2d 271, 157 Okl. 64—Williams 
V. City of Norman, 206 P. 144, 86 
Okl. 230. 

Or.—School Dist. No. 1, Multnomah 
County V. Bingham, 284 P.2d 779. 

Tex.—Cramer v. Sheppard, 167 S.W. 
2d 147, 140 Tex. 271—Sargeant v. 
Sargeant, 15 S.W.2d 689, 118 Tex. 
343-^reat Southern Life Ins. Co. 
V. City of Austin, 243 S.W. 778, 112 
Tex. L 


Texas & N. O. R. Co. v. Railroad 
Commission of Tex., Civ.App., 220 
S.W.2d 273, error refu.sed. 

Wis.—State ex rel. Martin v. Heil, 7 
N.W.2d 375, 242 Wis. 41. 

12 C.J. p 701 note 79. 

Natural and technical meaning of 
words see infra § 20. 

Strict but reasonable coustructiou 
Mich.—Schurtz v. City of Grand Rap¬ 
ids, 176 N.W. 421, 208 Mich. 510. 
Constmotlou reuderixig Judiciary ixu^ 
potent 

Courts should not narrowly con¬ 
strue constitution, so as to render Ju¬ 
diciary impotent, as by holding un¬ 
constitutional statute creating judi¬ 
cial council. 

Ky.—Coleman v. Hurst, 11 S.W.2d 133, 
226 Ky. 601. 

47. Del.—In re Cypress Farms Ditch, 
ISO A. 536, 7 W.W.Harr. 71. 

Ky.—City of Louisville v. German, 
160 S.W.2d 931, 286 Ky. 4T7. 

N.J.—^Application of Marino, 42 A. 

2d 469, 23 N.J.Mfsc. 159. 

Pa.—Evans v. West Norriton Tp. Mu¬ 
nicipal Authority, 87 A.2d 474, 370 
Pa. 150. 

48. Nev.—^Ex parte Medeiros, 64 P. 
2d 346, 67 Nev. 301. 

48.50 Ga.—Blrdsoy v. Wesleyan Col¬ 
lege, 87 S.B.2d 378, 211 Ga, 583. 

49. U.S.—U. S. V. Brunett, D.C.Mu,, 
53 P.2d 219. 

Ariz.—^Whitman v, Moore, 125 P.2d 
445, 59 Ariz. 211. 

Ark.—Hargraves v. Solomon, 9 S.W. 
2d 797, 178 Ark. 11. 

Cal.—Stockburger v. Jordan, 76 P.2d 
671, 10 Cal.2d 630—Wright v. Jor¬ 
dan, 221 P. 015, 192 Cal. 704. 

Fla.—Hall v. State, 187 So. 392, 136 
Fla. 644—Oates v. New York Life 
Ins. Co., 178 So. 570, 130 Fla. 851— 
Carlton v. Mathews, 137 So. 815, 
103 Fla. 301—Jackson Lumber Co. 
V. Walton County, 116 So. 771. 95 
Fla. 632, appeal dismissed 49 S.Ct. 
338, 73 L.Ed. 1011— Corpus Juris 
cited la State v. Johns, 109 So. 228, 
231, 92 Fla. 187. 

Ky.—Talbott v. Thomas. 151 S.W,2d 
1, 286 Ky. 786—State Budget Com¬ 
mission v. Lebus, 61 S.W.2d 965, 244 
Ky. 700—^District Board of Tuber¬ 
culosis Sanitarium Trustees for 
Fayette County v. Bradley, 222 S.W. 
618, 188 Ky. 426. 

La.—State v. Clark, 173 So. 137, 186 
La. 655. 
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may not be read into a constitutional provision by 
means of construction the remedy for unwise or 
unjust constitutional provisions is to be found in 
amendments.^! In case of doubt, however, as to 
the real meaning of a constitutional provision,6^ or 
wherever it is possible to do so without violating the 
plain terms as set out therein,®^ that interpretation 
most consistent with the promotion of the public 


interest and a wise policy may be adopted. The 
courts will not ignore the general spirit of the in¬ 
strument in construing the provisions actually con¬ 
tained therein,54 since it is the real intent and pur¬ 
pose rather than the strict verbal interpretation,^^ 
the substance rather than the form,® 5 which is 
sought to be ascertained. 


Minn.—^Reed v. Bjornson, 263 N.W. 
102, 191 Minn. 254, followed in 
Thompson-Parker Holding* Co. v. 
Bjornson, 253 N.W. 110, 191 Minn. 
92. 

Mo.—Spitcaufsky v. Hatten, 182 S.W. 
2d 86, 363 Mo. 94, 160 A.L..R. 990— 
Marsh v. Bartlett, 121 S.W.2d 737, 
343 Mo. 626—parte Oppenstein, 
233 S.W. 440, 289 Mo. 421. 

Mont.—Corpus Juris cited in State v. 
Moody, 230 P. 675, 680, 71 Mont 
473. 

N.Y.—^Browne v. City of New York, 
211 N.Y.S. 306, 332, 213 App.Dlv. 
206, afllrmed 149 N.B. 211, 241 N. 
Y. 96. 

R.I.—State ex rel. Flynn v. McCaugh- 
ey, 99 A.2d 482. 

Tex.—Cramer v. Sheppard, 167 S.W. 
2d 147, 140 Tex. 271—^Lewis v. In¬ 
dependent School Dist of City of 
Austin. 161 S.W.2d 450, 139 Tex. 
83—Carpenter v. Sheppard, 145 S.W. 
2d 662, 135 Tex. 413, certiorari de¬ 
nied 61 S.Ct 734, 312 U.S. 697, 85 
L..Ed. 1132. 

City of Tyler v. Texas Employ¬ 
ers* Ins. Ass*n, Com.App., 294 S.W, 
195. 

Va.—Almond v. Gilmer, 49 S.E.2d 431, 
188 Va, 1. 

12 C.J. p 702 note 84. 

Public sentiment cannot be permit¬ 
ted to Influence the construction of 
the constitution. 

Ala.—Johnson v. Craft, 87 So. 375, 205 
Ala. 386. 

so. Ill.—People ex rel. McDavid v. 
Barrett 19 N.B.2d 356, 370 Ill. 478, 
121 ALi.R. 1311—People ex rel. 
Northrup v. City Council of City of 
Chicago, 31 N.B.2d 337, 308 IlLApp. 
284. 

Ky,—^Pardue v. Miller, 206 S.W.2d 76, 
306 Ky. 110. 

Mo,—^Bx parte Oppenstein, 233 S.W. 

440, 441, 289 Mo. 421. 

N.C.—Corpus Juris quoted in Town of 
Warrenton v. Warren County, 2 S, 
E.2d 463, 476. 

12 C.J. p 702 note 85. 

**The court may decide what pol¬ 
icy was adopted, but it may not dis¬ 
place the policy adopted and substi¬ 
tute one which it or counsel may 
deem to be better. It may not amend 
the constitution. It must apply it as 
the people wrote it.** 

Mo.—^Bx parte Oppenstein, 233 S.W. 
440, 441, 289 Mo. 421. 

51- Mass.—Gage v. Currier, 4 Pick. 
399. 


Mich.—People v. Blodgett, 13 Mich. 
127. 

N.Y.—Hyatt v. Taylor, 42 N.Y. 258. 

People V. Morrell, 21 Wend. 663. 
Or.—State ex rel. Umatilla County 
V. Davis, 88 P.2d 314, 161 Or. 127. 
W.Va,—Slack v. Jacobs, 8 W.Va. 612. 

52. Fla.-Hall v. State, 187 So. 392, 
136 Fla. 644. 

Ky.—Gaines v. 0*Connell, 204 S.W.2d 
425, .306 Ky. 397. 

Tex.—Omdorff v. State ex rel. Mc¬ 
Gill, Civ.App., 108 S.W.2d 206, er¬ 
ror refused. 

12 C.J. p 703 note 96. 

53. Arlz.—Kerby v. Luhrs, 36 P.2d 
549, 44 AHz. 208, 94 AL..R. 1502. 

Cal,—^Bakkenson v. Superior Court of 
Los Angeles County, 241 P. 874, 

197 Cal. 604. 

Idaho.—Straughan v. City of Ooeur 
D'Alene, 24 P.2d 321, 53 Idaho 494. 
N. J.—^Behnke v. New Jersey Highway 
Authority, 97 A.2d 647, 13 N.J. 14. 
N.C.—^Ely Lilly & Co. v. Saunders, 
4 S.B.2d 628, 216 N.C. 163, 125 AL. 
R, 1308. 

Tex,—^First Nat Bank v. City of Port 
Arthur, Clv.App., 36 S.W.2d 258. 
Constitutional law as progressive 
All law, even constitutional law, is 
not static, but progressive, and to be 
construed with respect to sound eco¬ 
nomic conditions, and an enlightened 
public policy. 

Ga.—Collins v. Mills, 30 S.B.2d 866, 

198 Ga. 18. 

Ky.—^Potter v. Dark Tobacco Grow¬ 
ers’ Co-op. Ass’n, 257 S.W. 33, 201 
Ky. 441. 

54. Ariz.—State ex rel. Jones v. 
Lockhart, 265 P.2d 447, 76 Ariz. 390 
—^Whitman v. Moore, 126 P.2d 446, 
69 Ariz. 211. 

Del.—State ex rel. Walker v. Har¬ 
rington, 27 A2d 67, 3 Terry 14. 

Fla.—^Amos v. Mathews, 126 So. 308, 
99 Fla. 1, 66, 116. 

Ill.—^People ex rel. Nelson v. Jackson- 
Highland Bldg. Corp., 81 N.B.2d 578, 
400 Ill. 533. 

Kan.—Hunt v. Eddy, 90 P.2d 747, 
150 Kan. 1. 

Minn.—State ex rel. Gardner v. Holm, 
62 N.W.2d 62. 

N.M.—^Board of Com’rs of Bernalillo 
County v. McCulloh, 196 P.2d 1005, 
62 N.M. 210. 

N.Y.—^People v. Fancher, 60 N.Y. 288. 
In re Endemann's Estate, 107 N. 
T.S.2d 863, 201 Misa. 1077. 

N.C.—In re Advisory Opinion to Gov¬ 
ernor, 28 S.E.2d 567, 223 N.C. 845. 
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Tex—^First Nat. Bank v. City of Port 
Arthur, Civ.App., 35 S.W.2d 268. 
Wash.—^Boeing Aircraft Co. v. Re¬ 
construction Finance Corp., 171 P. 
2d 838, 25 Wash.2d 652, 168 AL.R. 
639, appeal dismissed Boeing Air¬ 
craft Co. V. King County, Wash., 

67 S.Ct 972, two cases, 330 U.S. 
803, 91 L.Ed. 1262. 

Wis.—State ex rel. Martin v. Hell, 7 
N.W.2d 375, 242 Wis. 41. 

Wyo.—Corpus Juris cited iu Arnold 
V. Bond, 34 P.2d 28, 84, 47 Wyo. 
236. 
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55. Ariz.—Kerby v. Luhrs, 36 P.2d 
649, 44 Ariz. 208, 94 AL.R. 1502. 

Ark.—^Bailey v- Ablngrton, 148 S.W.2d 
176, 149 S.W.2d 673, 201 Ark. 1072. 
Conn.—State v. Oonlon, 33 A 619, 
66 Conn. 478, 48 Am.S.R. 227, 81 
L.R.A 65. 

Del.—State ex rel. Walker v. Harring¬ 
ton, 27 A2d 67, 3 Terry 14. 

Fla.— Amos v. Mathews, 126 So. 808, 
99 Fla. 1, 66, 116. 

Ill.—Mitchell v. Lowden, 123 N.B. 
666, 288 Ill. 327. 

N.M.—^Board of Com’rs of Bernalillo 
County V. McCulloh, 195 P.2d 1005, 
62 N.M. 210. 

N.Y.—^People v. Fancher, 60 N.Y. 288. 
N.C.—^In re Advisory Opinion to Gov¬ 
ernor, 28 S.E.2d 667, 223 N.C. 845. 
Wash.—^Boeing Aircraft Co. v. Recon¬ 
struction Finance Corp., 171 P.2d 
838, 25 Wash.2d 652, 168 AL.R. 539, 
appeal dismissed Boeing Aircraft 
Co. V. King County, Wash., 67 S.Ct 
972, two cases, 330 U.S. 803, 91 L. 
Ed. 1262. 

Wis.—State ex rel. Martin v. Heil, 7 
N.W.2d 376, 242 Wis. 41. 

56. U.S.—Weiss v. Steam, Ohio, 44 
S.Ct 490, 266 U.S. 242, 68 L.Ed. 
1001, 33 AL.R. 520. 

Piedmont & N. Ry. Co. v. Query, 
D.C.S.C., 66 P.2d 172. 

Ala.—Woco Pep Co. of Montgomery 
V. Butler, 142 So. 609, 226 Ala. 256. 
Conn.—State v. Conlon, 33 A 519, 65 
Conn. 478, 48 Am.S.R. 227, 31 L.R, 
A 65. 

Fla—State ex rel. McKay v. Keller, 
191 So. 642, 140 Fla 346—State v. 
City of Miami, 162 So. 6, 113 Fla 
280. 

Idaho.—Keenan v. Price, 196 P.2d 662, 

68 Idaho 423. 

Ky.—Keck v. Manning, 231 S.W.2d 
604, 313 Ky. 433—Meredith v. Kauff¬ 
man, 169 S.W.2d 37. 293 Ky. 395. 



§18 CONSTITUTIONAL LAW 

§ 18 . -Effect and Consequences 

Although a conatructlon which will work a hardship 
or absurdity will be avoided if possible, It Is not per¬ 
missible to construe Into nothingness a provision of a 
constitution merely because It may appear to work In¬ 
justice or to lead to harsh or obnoxious consequences. 

It is not permissible to disobey, or to construe 
into nothingness, a provision of a constitution mere¬ 
ly because it may appear to work injustice, or to 
lead to harsh or obnoxious consequences or invidious 
and unmerited discriminations.®®*®® While a plain 
and unambiguous constitutional provision should be 
enforced regardless of the fact that it may work 
inconvenience or hardship to some persons,®*^ if a 
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fair construction of a constitutional provision leads 
to an apparent absurdity it cannot be avoided;®® but 
the court, if possible, will give the instrument such 
construction as will make it reasonable,®® particu¬ 
larly if the meaning is doubtful.®® Thus, if a literal 
interpretation is contrary to the intention of the 
framers of the constitution and leads to an absurdi- 
ty,®l contradiction,®® or an extreme hardship or 
great injustice,®® the court is not bound to follow 
it Constitutional provisions do not require the do¬ 
ing of that which is impossible or thoroughly im¬ 
practicable.®®*® An intention to take away or de¬ 
stroy individual rights,®^ or to insert a provision 


56.60 Ky.—Talbott v. Thomas, 151 S. 
W.2a 1, 2S6 Ky. 786. 

57. Ala.—Ward v. McDonald, 77 So. 
827, 201 Ala. 237. 

Cal.—Stockburger v. Jordan, 76 P.2d 
671, 10 Cal.2d 771. 

Colo.—City and County of Denver v. 
People, 88 P.2d 89, appeal dismissed 
City and County of Denver v. Peo¬ 
ple of State of Colorado, 69 S.Ct 
1044, 807 U.S. 616, 83 D.Ed. 1496, 
rehearing denied 60 S.Ct 69, 308 TJ. 
S. 638, 84 UBd. 627. 

Mo.—State ex rel. Elsas v. Missouri 
Workmen’s Compensation Commis¬ 
sion, 2 S.W.2d 796, 818 Mo. 1004. 
Mont.—Oorpiis Juris cited in Superior 
Coal Co. V. Musselshell County, 41 
P.2d 14, 24, 98 Mont. 501. 

Tex.—Cramer v. Sheppard, 167 S.W. 
2d 147, 140 Tex. 271—^Ferguson v. 
Wilcox, 28 S.W.2d 626, 119 Tex. 280 
—Koy V. Schneider, 218 S.W. 479, 
110 Tex. 869, rehearing denied 221 
S.W. 880, 110 Tex. 869. 

12 CJ. p 703 note 90. 

Considered in formation 

Courts in construing constitution 
are bound to suppose that any incon¬ 
veniences involved in application of 
its provisions according to their 
plain terms and import were consid¬ 
ered in its formation and voluntarily 
accepted as less intolerable than 
those which are thereby avoided or 
as fully compensated by countervail¬ 
ing advantages. 

Colo.—Armstrong v. Mitten, 37 P.2d 
757, 95 Colo. 426. 

Vhe responsibility for any inequal¬ 
ities resulting from the enforcement 
of a constitutional provision rests on 
the framers of the constitution and 
those who ratified it. 

Mont—State v. Moody, 230 P. 576, 71 
Mont 478. 

JL strained oonstruction or astute 
interpretation to a constitutional 
clause—such as will avoid the Intent 
of the framers of the instrument— 
will not be permitted in order to re¬ 
lieve agralnst any individual or local 
hardships. 

IlL — Law v. People, 87 lU. 386. 


tmreasonable or oppressive condi¬ 
tions 

Courts cannot refuse to enforce a 
constitution merely on the ground 
that conditions imposed are unrea¬ 
sonable or oppressive. 

Wyo.—^Interstate Const. Co. v. Lake- 
view Canal Co., 224 P. 869, 81 Wyo. 
191. 

58. Mont—State v. Patch, 210 P. 
748, 64 Mont 565. 

59. U.S.—U. a V. Walner, D.C.Pa., 
49 F 2d 789. 

^Aia.—^Houston Oetthty Board of Rev¬ 
enue v. Poyner^ 182 So. 465, 286 Ala. 
884. 

Ariz.— McBride V. Kerby, 260 P. 436, 
82 Ariz. 516. 

Cal.—^Dempsey r. Market Street Ry. 
Co., 142 P.2d 929, 23 Cal.2d 110—| 
Bakkenson v. Superior Court of Los 
Angeles County, 241 P. 874, 197 Cal. 
604. 

jqfev,—State v. Brodigan, 194 P. 845, 
44 Nev. 306. 

^ax.—Cramer v. Sheppard, 167 S.W.2d 
147, 140 Tex. 271—^Koy v. Schneider, 
218 S.W. 479, 110 Tex. 369, rehear¬ 
ing denied 221 S.W. 880, 110 Tex. 
869. 

Where great inconvenience will re- 
suit from a particular construction, 
or great public Interests will be sacri¬ 
ficed, that construction is to be avoid¬ 
ed imless the meaning plainly re¬ 
quires such construction. 

N.Y,—^People V. Potter, 47 N.Y. 875, 
42 How.Pr. 260. 

The praotioal operation and effect 
of a constitutional provision may 
control its interpretation. 

Fla.—^Latham v. Hawkins, 163 So. 709, 
121 Fla. 324. 

Passing on oonstitntionality of stat- 
nte 

In passing on the constitutionality 
of a statute, court may determine its 
purpose from its natural and reason¬ 
able effect. 

lad.—state V. Clason, 13 N.B.2d 307, 
213 Ind. 461. 

go. Ark.—Watkins v. Duke, 82 S.W. 

2d 248, 190 Ark. 976. 

Cal.—^Reuter v. Board of Sup’rs of 
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San Mateo County, 30 P.2d 417, 220 
CaL 314. 

61. Ark.—Bailey v. Abington, 148 S. 
W.2d 176, 149 S.W.2d 673, 201 Ark. 
1072. 

Cal.—^Dempsey v. Market Street Ry. 
Co., 142 P.2d 929, 23 Cal.2d 110— 
Bakkenson v. Superior Court of Los 
Angeles County, 241 P. 874, 197 Cal. 
504. 

Colo.—^Mahood v. City and County of 
Denver, 195 P.2d 379, 118 Colo. 338. 
IlL—Mitchell V. Lowden, 123 N.B. 
666, 288 IlL 327. 

Ky.—^Department of Finance v. Dish- 
man, 183 S.W.2d 640, 298 Ky. 645, 
155 A.L.R. 1429. 

La.—^Blessing v. Levy, 39 So.2d 84, 
214 La. 856—State v. Joseph, 78 So. 
663, 143 La. 428, L.R.A1918B 1062. 
N.M—Board of Com’rs of Bernalillo 
County V. McCulloh, 195 P.2d 1005, 
62 N.M. 210. 

N.Y.—In re Fay, 52 N.B.2d 97, 291 
N.Y. 198. 

Pa.—Duane v. City of Philadelphia, 
185 A 401, 822 Pa. 33. 

S.D.—Cor]?ii8 Juris cited In Rice v. 
City of Watertown, 281 N.W. 116, 
117, 66 S.D. 221. 
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62. Ark.—Bailey v. Abington, 148 S. 
W.2d 176, 149 S.W.2d 573, 201 Ark. 
1072. 

Cal.—^Bakkenson v. Superior Court of 
Los Angeles County, 241 P. 874, 
197 CaL 504. 

Mo.—State ex rel. Moore v. Toberman, 
250 S.W.2d 701, 363 Mo. 245, 

63. Ark.—^Bailey v. Abington, 148 S. 
W.2d 176, 149 S.W.2d 673, 201 Ark. 
1072. 

Colo.—^People v. De Guelle, 105 P. 
1110, 47 Colo. 13. 

Mo.—State v. Cook, 77 S.W. 559, 178 
Mo. 189. 

12 aj. p 703 note 94. 

Buie applied with caution 
Minn.—^Taylor v. Taylor, 10 Minn. 
107. 

63.5 Miss.—Gulf Refining Co, v. 
Stone, 21 So.2d 19, 197 Miss. 713. 

64. IlL—Chance v, Marion County, 
64 IlL 66. 
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in a constitution without reason, is not to be pre¬ 
sumed. 

§ 19. Meaning of Language 

a. In general 

b. Uniformity of meaning 

a. In Oeneral 

Unless to do so would contravene the manifest Inten¬ 
tion of the framers, the language of a constitutional pro¬ 
vision should be construed as It is written, and the words 
employed should be given their natural and obvious sig- 
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nificance, having due regard for the rules of grammar and 
punctuation. 

The words of a constitution may not be ignored aa 
meaningless.®®*®® In construing a constitution some 
meaning or effect should be given to all the words 
or language used therein if it is possible to do so in 
conformity with the intention of the framers.®® If 
the language used is clear and unambiguous its 
meaning and intent are to be ascertained from the 
instrument itself by construing the language as it is 
written.®*^ Unless the context suggests otherwise, 


Miss.—^Thompson v. Grand Gulf R., 
etc., Co., 8 How. 240, 34 Ajtn.D. 81. 
An abuse of power, or an arbitrary 
or unreasonable exercise of power, is 
not intended by organic law. 

Fla.—Getzen v. Sumter County, 103 
So. 104, 89 Fla. 45. 

Oonstitiitional power cannot be 
used by way of condition to obtain an 
unconstitutional result. 

Ga.—^McIntyre v. Harrison, 167 S.B. 
499, 172 Ga. 65. 

65. Ill.—^Mitchell v. Lowden, 123 N. 
B. 566, 288 Ill. 327. 

A result inconsistent with common 
sense and reasonable judgment will 
not be presumed to have been in¬ 
tended. 

Ill.—^Mitchell V. Liowden, supra. 

Intent to do useless things or in¬ 
ject conflict into basic law will not 
be attributed to makers of constitu¬ 
tional amendments. 

Tex.—^Holman v. Broadway Improve¬ 
ment Co., Com.App., 300 S.W. 16. 

65.50 Mass.—^In re Opinion of the 
Justices, 126 N.B.2d 795. 

66. U.S.— TJ. S. V. South-Eastern Un¬ 
derwriters Ass’n, Ga., 64 S.Ct. 1162, 
322 U.S. 533, 88 UBd. 1440, rehear^ 
ing denied 65 S.Ct. 26, 328 U.S. 811, 
89 L.Bd. 646—Wright v. U. S., Ct 
CL, 68 act. 396, 302 U.S. 683, 82 
Lt-Bd. 439. 

Davis V. Schnell, D.C.Ala., 81 F. 
Supp. 872, afiSbrmed 69 S.Ct. 749, 336 

U. S. 933, 98 l:i.Bd. 1093—^Interstate 
Natural Gas Co. v. Gully, D.C.Miss., 
4 F.Supp. 697, reversed on other 
grounds Gully v. Interstate Natur¬ 
al Gas Co., 54 S.Ct. 665, 292 U.S. 
16, 78 KBd. 1088. 

Ala.—In re Opinion of the Justices, 41 
So.2d 559, 252 Ala. 194—BouchellS 

V. State Highway Commission, 100 
So. 884, 211 Ala. 474. 

Ariz.—Porter v. Hall, 271 P. 411, 34 
Ariz. 308. 

Cal.—^In re Kent's Bstate, 57 P.2d 
901, 6 Cal.2d 164—Crowe v. Boyle, 
198 P. Ill, 184 Cal. 117. 

Fla.—State ex rel. Bllars v. Board of 
Com’rs of Orange County, 3 So. 2d 
360, 147 Fla. 278. 

Ga.—Saxon v. Bell, 41 S.B.2d 536, 201 
Ga. 797. 

Ind.—Chadwick v. City of Crawfords- 
16 C.J.S.—6 


ville, 24 N.B.2d 937, 216 Ind. 399, 
129 A.L..R. 469. 

Ky.—^Inter-County Rural Electric Co¬ 
op. Corp. V. Reeves, 171 S.W.2d 978, 
294 Ky. 468. 

La.—Orleans Parish School Board v. 

Murphy, 101 So. 268, 156 La. 925. 
Me.—^In re Opinion of the Justices, 60 

A. 2d 903, 142 Me. 409. 

Md.—Buchholtz v. HUl, 13 A.2d 848, 
178 Md. 280. 

Mass.—^Lincoln v. Secretary of Com¬ 
monwealth, 93 N.E.2d 744, 826 Mass. 
313—^In re Opinion of the Justices, 
33 N.E.2d 276, 308 Mass. 619. 

Minn.—State ex reL Gardner v. Holm, 
62 N.W.2d 62. 

Miss.—^Trahan v. State Highway 
Commission, 151 So. 178, 169 Miss. 
732, 

Mo.—State ex rel. Randolph County v. 
Walden. 206 S.W.2d 979, 867 Mo. 
167. 

Mont—State v. State Highway Com¬ 
mission, 296 P. 1033, 89 Mont. 205. 
N.J.—^In re An Act Concerning Al- 
holic Beverages, 31 Av2d 887, 180 N. 
J.Law 123. 

N.M.—Plaska V. State, 177 P.2d 174, 
51 N.M. 18. 

N.Y.—Carey v. Morton, 79 N.B.2d 442, 
297 N.T. 361—^Kuhn v. Curran, 61 N. 

B. 2d 613, 294 N.T. 207, motion de¬ 
nied 63 N.E.2d 188, 294 N.T. 963. 

N.C.—^Perry v. Stancil, 75 S.E.2d 612, 
237 N.a 442. 

N.D.—Corpus Juris Secundum dted 
in Dawson v. Tobin, 24 N.W.2d 737, 
746. 74 N.D. 713. 

Okl.—^Texas Co. v. State ex rel. Cor¬ 
yell, 180 P.2d 631, 198 Okl. 665— 
State ex rel. Kerr v. Grand River 
Dam Authority, 164 P.2d 946, 196 
Okl. 8. 

Or.—School Dist No. 1, Multnomah 
County V. Bingham, 284 P.2d 779. 
Pa.—^Lighton v. Township of Abing- 
ton, 9 A.2d 609, 836 Pa. 345—^Ameri¬ 
can Stores Co. v. Boardman, 6 A.2d 
826, 336 Pa. 36. 

Peoples Bridge Co. of Harrisburg 
V. Shroyer, Com.PL, 68 DauphCo. 
25, arnrmed 50 A.2d 499, 355 Pa. 699. 
Tex.—Cramer v. Sheppard, 167 S.W. 
2d 147, 140 Tex, 271—Markowsky v. 
Newman, 136 S,W.2d 808, 135 Tex. 
440, answers to certified questions 
conformed to, Civ.App., 138 S.W.2d 
896. I 


Xrtah.—HalUngr v. Industrial Commis¬ 
sion of Utah. 268 P. 78, 71 Utah 
112 . , 

Bights of citizen 

No word is to be rejected or disre¬ 
garded which may have a material 
bearing on the rights of the citizen. 
Fla.—State v. Bryan, 89 So. 929, 60 
Fla. 298. 

Md.—Smith v. Thursby, 28 Md. 244. 
Miss.—^Thompson v. Grand Gulf R., 
etc., Co., 3 How., 240, 34 Am.D. 81. 
N.D.—Corpus Juris Secundum cited in 
Dawson v. Tobin, 24 N.W.2d 737,. 
745, 74 N.D. 718. 

67. U.S.—^U. S. V. South-Eastern Un¬ 
derwriters Ass'n, Ga., 64 S.Ct. 1162,. 
822 U.S. 533, 88 L.Ed. 1440, rehear¬ 
ing denied 65 S.Ct. 26, 323 U.S. 811,. 
89 L.Ed. 646. 

Ala.—^In re Opinion of the Justices, 41. 

So.2d 559, 252 Ala. 194. 

Ark.—Cannon v. May. 85 S.W.2d 70;. 
183 Ark. 107—Carter v. Cain, 14 S. 

W.2d 260, 179 Ark, 79—^Jackson v. 
Madison County, 300 S.W. 924, 175 
Ark. 826. 

Cal.—^Pay v. District Court of Ap¬ 
peal, Second Appellate Dist., Divi¬ 
sion, 2, 254 P. 896, 200 Cal. 622— 
Bakkenson v. Superior Court of Loa- 
Angeles County, 241 P. 874, 197 Cal.. 
504. 

Helping Hand Home for Children 
V. San Diego County, 79 P.2d 778, 
26 Cal.App.2d 452—Shay v. Roth, 
221 P. 967, 64 Cal.App. 314. 

Colo.—^People ex rel. Park Reservoir- 
Co. V. Hinderlider, 67 P.2d 894, 98 
Colo. 505. 

Del.—Corpus Juris Secundum dted in. 
Delaware Steeplechase & Race 
Ass’n V. Wise, 27 A.2d 367, 362. 2 
Terry 687. 

IlL—^People V. Stevenson, 117 N.E.. 
747, 281 Ill. 17—^Hubbard v. Dunne,. 
115 N.E. 210, 276 IlL 598. 

Ky.—Pardue v. Miller, 206 S.W.2d 75. 
306 Ky. 110—Button v. Drake, 196 
S.W.2d 66, 802 Ky. 617, 167 A.L.R. 
1046—^Inter-County Rural Electric- 
Co-op. Corp. v. Reeves, 171 S.W.2d 
978, 294 Ky. 458—City of Lexing¬ 
ton V. Thompson, 61 S.W.2d 1092,. 
260 Ky. 96—^People's Transit Co. v. 
Louisville Ry. Co., 295 S.W. 1055,. 
220 Ky. 723. 
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words are to be given their natural obviousi or ordi- | nary meaning.^^ To ascertain the meaning of a 


L>a.-^orpixB Juris anotsd in State v. 
Feucht,. 161 So. 179, 180, 182 La. 
134. ‘ 

Me.—^Farris ex rel. Dorsky v. Goss, 

60 A.2d 908, 143 Me. 227--In re 
Opinion of the Justices, 60 A.2d 
903, 142 Me. 409. 

Md.—Buchholtz v. Hill, 18 A.2d 348, 
178 Md. 280, 

Mass.—^In re Opinion of the Justices, 
32 N.F.2d 298, 308 Mass. 601. 

Mich.—^People v. AJger, 35 Nr.W.2d 
669, 823 Mich. 523— Corpus Juris 
cited in Board of dSducatlon of 
School List Ho. 7 v. Cahow, 287 
N.W. 484, 487. 

Minn.—State ex rel. Gardner v. Holm, 
62 N.W.2d 62—State v. Babcock, 220 
N.W. 408, 175 Minn. 103. 

Miss.—State Teachers* College v. 

Morris, 144 So. 374. 165 Miss. 758.. 
Mont—State v. Moody, 230 P. 575, 71 
Mont. 473—Cashman v. Vickers, 223 
P. 897, 69 Mont. 516— Corpus Juris 
cited in The Veto Case, 222 P. 428, 
431, 69 Mont. 325—Cruse v. Fischl, 
175 P. 878, 66 Mont 258. 

Neb.—Ramsey v. Gage County, 43 N. 
W.2d 693, 153 Neb. 24—First Trust 
Co, of Lincoln v. Smith, 277 N.W. 
762, 134 Neb. 84—Swanson v. State, 
271 N.W. 264, 132 Neb. 82. 

N.H.—Wheeler ex rel. Boulanger v. 

Morin, 86 A.2d 613, 93 N.H 40. 
N.J,—State V. Murzda, 183 A. 305, 116 
N.J.Law 219. 

N.M.—Flaska v. State, 177 P,2d 174, 

61 N.M. 13—Todd v. Tierney, 27 
P.2d 991, 38 N.M. 15—Citizens of 
Santa Fd v. New Mexico Power Co., 
17 P.2d 946, 37 N.M. 61— Corpus Ju¬ 
ris cited in La Follette v. Albuquer¬ 
que Gas & Electric Co.'s Rates, 17 
P.2d 944, 945, 37 N.M, 67. 

N.Y.—Judd V. Board of Education of 
Union’ Free School Dist No. 2, 
Town of Hempstead, Nassau Coun¬ 
ty, 16 N.E.2d 676, 278 N.Y. 200. 

Brandt v. Godfrey, 16 N.Y.S.2d 61, 
172 Misc. 768, affirmed 28 N.Y.S.2d 
464, 260 App.Dlv. 851, appeal denied 
24 N.Y.S.2d 146, 260 APP.Div. 917. 
N.D.— Corpus Juris Secundum quoted 
in State ex rel. Syvertson v. Jones, 
23 N.W.2d 64, 64, 74 N.D. 465— Cor. 
pus Juris cited in Goughnour v. 
Brant. 182 N.W. 309, 47 N.D. 368, 
Ohio.—State v. Fields, App., 36 N.B. 
2d 744. 

Kraus v. City of Cleveland, Com. 
PL, 94 N.E.2d 814, affirmed 96 N.E. 
2d 314, 89 Ohio App. 504, appeal dis* 
missed 97 N.E.2d;549, 165 Ohio St. 
98. 

Okl.-^ox V. Pillingham, 184 P.2d 976, 
199 Okl. 161—State ex rel. Kerr v. 
Grand River Dam Authority, 164 
P.2d 946, 195 OkL 8—Boswell v. 
State, 74 P.2d 940, 181 OkL 436— 
Shaw v;. Grumbine, 278 P. 311, 187 
OkL 9.6. 

Or.—School Dist. No. 1, Multnomah 
County V. Bingham, 284 P.2d 779. 


Pa.—^Busser v. Snyder, 128 A. 80, 282 
Pa. 440, 87 A.L.R 1516—Collins v. 
Kephart, 117 A. 440, 271 Pa. 428— 
Maginnis v. Schlottman, 114 A. 782, 
271 Pa. 305. 

Tex.—Cramer v. Sheppard, 167 S.W. 
2d 147, 140 Tex. 271—^Fergruson v. 
Wilcox, 28 S.W.2d 626, 119 Tex. 280. 

Faulk V. Buena Vista Burial Park 
Ass*n, Civ.App., 162 S.W.2d 891— 
City, of San Antonio v. Santa Rosa 
Infirmary, Civ.App., 249 S.W. 498. 

Ex parte Hayden, 215 S.W.2d 620, 
162 Tex.Cr. 617. 

'Va.—Almond v. Gilmer, 40 S.E.2d 431. 
188 Va. 1. 

W.Va-—Corpus Juris cited in Bee v. 
City of Huntington. 171 S.B. 639. 
642. 

12 C.J. p 703 note 97. 

Language construed with great oau- 
tibn 

Ky.—^District Board of Tuberculosis 
Sanatorium Trustees for Payette 
County v. City of Lexington, 12 
S,W.2d 348, 227 Ky. 7. 

Part of constitution 

Meaning of words used in constitu¬ 
tion becomes part thereof as if ex¬ 
pressly stated therein. 

Ky.—City of Lexington v. Thompson, 
61 S.W.2d 1092, 260 Ky. 96. 

Presumption of care in choice of lan¬ 
guage 

(1) It is to be presumed that 
words employed have been measured 
and weighed to convey certain and 
definite meaning, with as little as 
possible left to implication. 

N.J.—^Behnke v,' New Jersey Highway 
Authority, 97 A.2d 647, 13 N.J. 14. 

State V. Murzda, 183 A. 305, 116 
N.J.Law 219. 

Tex.—^Markowsky v. Newman, 136 S. 
W.2d 808, 135 Tex. 440, answers to 
certified questions conformed to, 
Civ.App., 138 S.W.2d 896. 

Orndorff v. State ex rel. McGill, 
Civ.App., 108 S.W.2d 206, error re¬ 
fused. 

(2) This is particularly true as to 
limitations on power. 

Ind.—State v. Grant Superior Court, 
172 N.B. 897, 202 Ind. 197, 71 A.L. 
R. 1354. 

(3) If, however, this presumption 
is overcome, the language need not 
be enforced as written. 

Mont.—State v. Moody, 230 P. 676, 
71 Mont. 473. 

(4) Words used in the constitution 
must be presumed to have been care¬ 
fully chosen so that each word will 
have a meaning. 

Ind.—Chadwick v. City of Crawfords- 
viile, 24 N.B.2d 937, 216 Ind. 399, 
129 A.L.R 469. 

(6) A court, when construing a 
constitutional amendment, must as¬ 
sume that infinite care was employ¬ 
ed to couch in scrupulously fitting 

82 


language a proposal aimed at chang¬ 
ing the organic law of the state. 
Conn.—Cahill v. Leopold, 103 A.2d 
818, 141 Conn. 1. 

Words themselves constitute the 
best interpretation where the lan¬ 
guage is not ambiguous or uncer¬ 
tain, and they must be strictly con¬ 
strued. 

Ohio.—State v. Kauffman, 153 N.E. 

897, 22 Ohio App. 282. 

Words held synonymous 
Under provision of proposed con¬ 
stitutional amendment declaring that 
any legislation adopted based on the 
amendment shall be validated and 
ratified by adoption of amendment, 
the words “validate” and “ratify** are 
practically synonymous terms, mean¬ 
ing to sanction, to confirm or affirm, 
to declare valid. 

La.—^Peck v. Tugwell, 5 So.2d 624, 199 
La. 125. 

68 . U.S.—South-Eastern Underwrit¬ 
ers Ass*n, Ga., 64 S.Ct. 1162, 322 
U.S. 633, 88 L.Ed. 1440, rehearing 
I denied 66 S.Ct. 26, 323 U.S. 811, 89 
L.Ed. 646. 

j Kentucky Whip & Collar Co. v. 

! Illinois Cent R. Co., D.C.Ky., 12 F. 
j Supp. 37, affirmed. C.C.A., 84 P.2d 
168, affirmed 67 S.Ct 277, 299 U.S. 
334, 81 L.Ed. 270. 

Ark.—Morley v. Remmel, 221 S.W. 2d 
61, 215 Ark. 434—State ex rel. At¬ 
torney General v. Irby, 81 S.W.2d 
419, 190 Ark. 786, certiorari denied 
Irby V. State of Arkansas ex rel. 
Attorney General, 56 S.Ct 136. 296 
U.S. 616, 80 L.Ed. 437—Carter v. 
Cain, 14 S.W.2d 250, 179 Ark. 79— 
Jackson v. Madison County. 300 S. 
W. 924, 175 Ark. 826—Matheny v. 
Independence County, 277 S.W. 22, 
169 Ark. 925. 

Cal.—^Kaiser v. Hopkins, 58 P.2d 1278, 
6 Cal.2d 537. 

McMillan v. Siemon, 98 P.2d 790, 
36 Cal. App. 2d 721—State Mut. 
Building & Loan Ass’n v. Los An¬ 
geles County, 86 P.2d 372, 30 Cul. 
App.2d 383—^Dooley v. Johnson, 24 
P.2d 640, 133 CaLApp. 459—Shay v. 
Roth, 221 P. 967. 64 CaLApp. 314. 
Colo.—In re Senate Resolution No. 2 
Concerning Constitutionality of 
House BUI No. 6, 31 P.2d 325, 94 
Colo. 101. 

Del.—State ex rel. Walker v. Har¬ 
rington, 27 A.2d 67, 3 Terry 14. 

Fla.—Gaulden v. Kirk, 47 So.2d 567 
—Carlton v. Mathews, 137 So. 815, 
103 Fla. SOI. 

Ga.—Thomas v. MacNeill, 37 S.B.2d 
705, 200 Ga. 418—Collins v. Mills, 
30 S.B.2d 866, 198 Ga. 18—City of 
Valdosta v. Singleton, 28 S.E.2d 
769, 197 Ga, 194—McCook v, L»ong, 
18 S.E.2d 488, 193 Ga. 299. 

Idaho.—State ex rel. Wright v. Gos¬ 
sett, 113 P.2d 415, 62 Idaho 521— 
Bannock County v. Citizens* Bank 
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constitution, therefore, the first resort in all cases | is to the natural signification of the words used, in 


& Trust Co.« 22 P.2d 674, 58 Idaho 
159. 

Ill.—^Austin V. Healy, 35 N.B.2d 78, 
376 Ill. 633. 

Ind.—^Benton County Council of Ben¬ 
ton County V. State ex rel. Sparks, 
65 N.E.2d 116, 224 Ind. 164—Tuck¬ 
er V. State, 35 N.E.2d 270, 218 Ind. 
614—Chadwick v. City of Craw- 
fordsville, 24 N.E.2d 937, 216 Ind. 
399, 129 A.Li.R. 469—Morgan v. 
Schornick, 191 N.E. 141, 207 Ind. 
225, rehearing denied 192 N.E. 259, 
207 Ind. 225—^Ellwanger v. State, 
180 N.E. 287, 208 Ind. 307—Gaiser 

V. Buck, 179 N.B, 1, 203 Ind. 9, 82 
A.L.R. 1348. 

Ky.—City of Lrouisville Municipal 
Housing Commission v. Public 
Housing Administration, 261 S.W.2d 
286—Kesselring v. Bonnycastle 
Club, 186 S.W.2d 402, 299 Ky. 586— 
Inter-County Rural Electric Co-op. 
Corp. V. Reeves, 171 S.W.2d 978, 
294 Ky. 458—^Jefferson County ex 
rel. Grauman v. Jefferson County 
Fiscal Court, 117 S.W.2d 918, 273 
Ky. 674—Cammack v, Harris, 29 S. 

W. 2d 567, 234 Ky. 846—Schardein v. 
Harrison. 18 S.W.2d 816, 230 Ky. 
1—Billeter & Wiley v. State High¬ 
way Commission, 261 S.W. 855, 203 
Ky. 16—Crick v. Rash, 229 S.W, 63, 
190 Ky. 820. 

La.—Orleans Parish School Board v. 
Murphy, 101 So. 268, 166 La. 925. 

State V. Alden Mills, App., 8 So.2d 
98, annulled on other grounds 12 
So.2d 204, 202 La. 416. 

Me.—In re Opinion of the Justices, 
60 A.2d 903, 142 Me. 409. 

Md.^Buchholtz v. Hill, 13 A. 2d 348, 
178 Md. 280—^Norris v. Mayor and 
City Council of Baltimore, 192 A. 
531, 172 Md, 667. 

Mass.—In re Opinion of the Justices, 
85 N.E.2d 761, 324 Mass. 746—In 
re Opinion of the Justices, 33 N.E. 
2d 275, 308 Mass. 619—In re Opin¬ 
ion of the Justices, 32 N.E. 2d 298, 
308 Mass. 601—^Bigney v. Secretary 
of Commonwealth, 16 N.E.2d 573, 
301 Mass. 107, 120 A.L.R. 669—Yont 
V. Secretary of Commonwealth, 176 
N.E. 1, 275 Mass. 366—^In re Opin¬ 
ion of the Justices Relative to the 
Eighteenth Amendment of the Con¬ 
stitution of the United States, 160 
N.E. 439, 262 Mass. 603—In re Opin¬ 
ion of Justices, 140 N.B. 463, 243 
Mass. 605. 

Mich.—People v. Alger, 35 N.W.2d 
669, 323 Mich. 523—John Hancock 
Mut Life Ins. Co. v. Ford Motor 
Co., 33 N.W.2d 763, 322 Mich. 209. 

Minn.—State ex rel. Gardner v. Holm, 
62 N.W.2d 62. 

Mo.—Yanlandingham v. Reorganized 
School Dist No. R-IV of Living¬ 
ston County. 243 S.W.2d 107—State 
ex rel. Randolph County v. Walden, 
206 S.W.2d 979, 357 Mo. 167— 
Household Finance Corp. v. Shalf- 


ner, 203 S.W.2d 784, S66 Mo. 808— 
State ex rel. Kansas City v. Orear, 
210 S.W. 392, 277 Mo. 303. 

Mont—State ex rel. Stafford v. Fox- 
Great Falls Theatre Corp., 132 P. 
2d 689, 114 Mont 62—Rider v. 
Cooney, 23 P.2d 261, 94 Mont 295— 
State V. Moody, 230 P. 676, 71 Mont. 
473—Cashman*v. Vickers, 223 P. 
897, .69 Mont 616. 

Neb.—^Ramsey v. Gage County, 43 N. 
W.2d 693, 163 Neb. 24—State ex rel. 
State Ry. Commission v. Ramsey, 
37 N.W.2d 602, 161 Neb. 333—State 
ex rel. Johnson v. Chase, 25 N.W.2d 
1, 147 Neb. 768—Mekota v. State 
Board of Eaualization and Assess¬ 
ment, 19 N.W.2d 633, 146 Neb. 370 
—^Platte Valley Public Power and 
Irrigation Dist v. Lincoln Coun¬ 
ty. 14 N.W.2d 202, 144 Neb. 684, 
166 A.L.R. 412—^Elmen v. State 
Board of Equalization and Assess¬ 
ment 231 N.W. 772, 120 Neb. 141. 

Nev.—^Ex parte Ming, 181 P. 319, 42 
Nev. 472, 6 A.L.R. 1216. 

N.J.—In re An Act Concerning Alco¬ 
holic Beverages, 31 A.2d 837, 130 
N.J.Law 123. 

N.M.—Flaska v. State, 177 P.2d 174, 
61 N.M. 13—Todd v. Tierney, 27 P. 
2d 991, 38 N.M. 16. 

N.Y.—Carey v. Morton, 79 N.B.2d 442, 
297 N.Y. 361—^People v. Tremaine, 
21 N.B.2d 891, 281 N.Y. 1. 

Browne v, City of New York, 211 
N.Y.S. 306, 213 App.Div. 206, af¬ 
firmed 149 N.B. 211, 241 N.Y. 96. 

Cahan v. McNamara, 81 N.Y.S.2d 
361, 192 Misc. 463, afih*med 83 N.E. 
2d 14, 298 N.Y. 713. 

N.D.—^Bronson v. Johnson, 33 N.W.2d 
819, 76 N.D. 122. 

Ohio.—State ex rel. Bruestle v. Rich, 
110 N.B.2d 778, 169 Ohio St 13— 
Schario v. State, 138 N.E. 63, 105 
Ohio St 636. 

Okl.—Cox V. Dillingham, 184 P.2d 976, 
199 Okl. 161—State ex rel. Kerr v. 
Grand River Dam Authority, 154 
P.2d 946, 195 Okl. 8—Corpus Juris 
Secimdiim cited In. Wimberly v. 
Deacon, 144 P.2d 447, 460, 196 Okl. 
661—^De Hasque v. Atchison, T. & 
S. F. Ry. Co., 173 P. 73, 68 Okl. 
183, L.RA1918F 259. 

Or.—Jones v. Hoss, 285 P. 205, 182 
Or. 175. 

Pa.—^Peoples Bridge Co. of Harris¬ 
burg V. Shroyer, 60 A.2d 499, 355 
Pa. 699—Lighton v. Township of 
Abington, 9 A.2d 609, 336 Pa. 346— 
American Stores Co. v. Boardman, 

6 A.2d 826, 336 Pa, 36—Common¬ 
wealth ex rel, Margiotti v. Law¬ 
rence, 193 A. 46, 326 Pa. 626—Com¬ 
monwealth V. Yerkes, 131 A 650, 
285 Pa. 39—Busser v. Snyder, 128 
A. 80. 282 Pa. 440, 37 AL.R. 1516 
—Collins V. Kephart 117 A. 440, 
271 Pa, 428—^Maginnis v. Schlott- 
man, 114 A 782, 271 Pa. 305—Com- 
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monwealth v. Snyder, 104 A 494, 
261 Pa. 67. 

City of Harrisburg v. Harrisburg 
Trust Co., 38 Pa.Dlst. & Co. 638, 48 
Dauph.Co. 422. . 

Matten v. Bachman, 30 Pa.Dist. 
452. 

R. I.—Opinion to the Governor, 6 A. 
2d 147, 62 R.r. 916, 123 AL^R. 235 
—In re Opinion to the Governor, 
117 A. 97, 44 R.I. 275. 

S. C.—State V. Broad River Power Co., 

181 S.E. 41, 177 S.C. 240. 

S.D.—^Bandy v. Mickelson, 44 N.W. 2d 
341, 73 S.D. 486; 22 AL.R.2d 1129 
—Schemer v. Scott, 274 N.W. 656, 
66 S.D. 363—Chrlstopherson v. 

Reeves, 184 N.W. 1015, 44 S.D. 634. 
Tex.—Cramer v. Sheppard, 167 S.W. 
2d 147, 140 Tex. 271—Markowsky v. 
Newnaan, 136 S.W.2d 808, 134 Tex. 
440, conformed to. Civ.App., 188 S. 
W.2d 896—^Ferguson v. Wilcox, 28 
S.W.2d 626, 119 Tex. 280. 

City of Amarillo v. York, Civ. 
App., 167 S.W.2d 787, reversed on 
other grounds 176 S.W.2d 936, 142 
Tex. 210—OrndorfC v. State ex rel. 
McGill, Clv.App., 108 S.W.2d-206, 
error refused—Gulf Refining Co. v. 
City of Dallas, Civ.App.. 10 S.W.2d 
151, error dismissed—City of San 
Antonio v. Santa Rosa Infirmary, 
Clv.App., 249 S.W. 498—Sugg v. 
Smith, Civ.App., 206 S.W. 363, error 
refused. 

Va.—Almond v. Gilmer, 49 S.E.2d 431, 
188 Va. 1—Southern Ry. Co. v. City 
of Richmond, 8 S.E.2d 271, 175 Va. 
308, 127 AL.R. 1368—Campbell v. 
Goode, 2 S.B.2d 456, 172 Va. 463— 
Queslnb^rry v. Hull, 165 S.E. 382, 
169 Va. 270. 

Wash.—Gruen v. Tax Commission, 
211 P.2d 661, 35 Wash.2d 1—State v. 
Brunn, 154 P.2d 826, 22 Wash.2d 
120, 167 AL.R. 1049—State ex rel. 
Linn v. Superior Court for King 
County, 146 P,2d 543, 20 Wash.2d 
138—State ex rel. Todd v. Yelle, 
110 P.2d 162, 7 Wash.2d 448—State 
ex rel. Mason County Logging Co. 
V. Wiley, 31 P.2d 639, 177 Wash. 
65—Cascade Telephone Co. v. Tax 
Commission of Washington, 30 P. 
2d 976, 176 Wash. 616—State v. 
Clausen, 296 P. 1119, 161 Wash. 
700—State v. Clausen, 258 P. 805, 
142 Wcush. 450—State v, Clausen, 

182 P. 610, 107 Wash. 667. 

W.Va.—State ex rel. Trent v. Sims, 77 

S.B.2d 122—State v. Huber, 40 S.B. 
2d 11, 129 W.Va. 198, 168 AL.R. 
808. 

Wis.—State ex rel. Martin v. Hell, 7 
N.W.2d 376, 242 Wls. 41—Payne v. 
City of Racine, 259 N.W. 437, 217 
Wis. 660—State v. Dammann, 228 
N.W. 593, 201 Wis. 84. 

Wyo.— Corpus Juris cited ia Pellish 
Bros. V. Cooper, 38 P.2d 607, 608. 
47 Wyo. 480— Corpus Juris dted ia 
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the order and granunatical arrangement in which 
the framers have placed them.®* If, thus regar<ic<i» 
the words used convey a definite meaning which in¬ 
volves no absurdity and no contradiction between 
parts of the same writing, then the meaning appar- 
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ent on the face of the instrument is the one which 
alone courts are at liberty to say was intended to 
be conveyed*^® There is no occ3.sion for construe- 
tion where the language is plain and definite.^ 


Chicago & N. W. Ry. Co. v. Hall, 26 
P.2d 1071, 1073, 46 Wyo. 380. 

12 C.J. p 705 note 4. 

•the word “any** sls used in a con¬ 
stitutional provision is all-compre¬ 
hensive and is the equivalent of 
‘‘every.** ^ ^ 

—state ex reL Randolph County 
V. Walden. 206 S.W.2d 979, 367 Mo. 
167. 

Words given popular m e a nin g 

(1) “Clerks.** ^ 

Pa.—^Matten v. Bachman, 30 Pa.Dlst 

452. 

(2) “Corporations.** 

R.!.—State V. District of Narragan- 
sett. 16 A. 901, 905, 16 R.I. 424. 8 
L.B.A. 295. 

(3) “Every.** 

Pa.---Commonwealth v. Wehr, 17 Pa. 
Dist & Co. 689. 

<4) “Foreign corporations.** 

Okl.—^Atchison, etc., R. Co. v. Lam¬ 
bert, 123 P. 428, 32 OkL 665. 

(6) “Income.** 

Mass,—^Trefry v. Putnam, 116 N.B, 
904, 227 Mass. 522, L.R.A.1917F 
806. 

(6) *‘May,** 

Utah.—State v. McIntyre, 66 P.2d 879, 
92 Utah 177. 

(7) ‘*Now.** 

—^Title Guarantee, etc., Co. v. 
Friedman, 138 N.Y.S. 983. 164 App. 
Div. 902. 

"Vyis.—State ex rel. Frederi6k v. Zim¬ 
merman, 37 N.W.2d 473, 254 Wis. 
600, 

12 C.J. p 704 note 98 [d]. 

(8) “Prescribed by law** and “pro¬ 
vided by law.*' 

W.Va.—^Lawson v. Kanawha County 
Court, 92 S.K 786, 80 W.Va. 612. 

(9) “Resident.** 

jf.y.—Wachtel v. Diamond State En¬ 
gineering Corporation, 213 N.Y.S. 
77, 216 App.Div. 16. 

(10) “Taxes** or “taxation.** 

Ark.—^Lewis v. Delinquent Lands, 33 
S.W.2d 379, 182 Ark. 838. 

Particnlar phrases oonstmed 

(1) Under constitutional amend¬ 
ment declaring that any legislation 
adopted at regular session of 1940, 
“based upon this proposed amend¬ 
ment** of constitutional provision au-1 
thorizing the levy of a tax not ex¬ 
ceeding four cents per gallon on mo¬ 
tor fuels for the general highway 
fund, shall be validated and ratified 
by adoption of the amendment, the 
phrase “based upon this proposed 
amendment** meant dependent on tbe 
proposed amendxnent for its validity. 


La.—^Peck v. Tugwell, 5 So.2d 624, 199 
La. 125. 

(2) Under provision of proposed 
constitutional amendment declaring 
that any legislation adopted based up¬ 
on proposed amendment shall be vali¬ 
dated and ratified by adoption of 
amendment, the phrase “shall be rati¬ 
fied’’ means that ratification shall oc¬ 
cur if and when amendment is adopt¬ 
ed, but that does not mean that when 
ratification does occur it should not 
have a retroactive effect. 

La.—^Peck V. Tugwell, supra. 

(3) The expression “municipal pur¬ 

poses’* must be construed to mean 
that which will carry out the purpose 
of the context in which it is used. 
Mich.-r—Huron-Clinton Metropolitan 

Authority v. Boards of Sup’rs of 
Wayne. Washtenaw, Livingston, 
Oakland and Macomb Counties, 1 
N.W.2d 430, 300 Mich. 1. ' 

69. Ala.—^Town of Camden v. Fair¬ 
banks, Morse & Co., 86 So. 8, 204 
Ala. 112. 

Ariz.—Adams v. Bolin. 247 P.2d 617, 
74 Ariz. 269, 33 AL.R.2d 1102. 

Fla.—City of Jacksonville v. Conti¬ 
nental Can Co., 151 So. 488, 113 
Fla. 168. 

HI,—^Hubbard v. Dunne, 116 N.B. 210, 
276 Ill. 598. 

Md.—Buchholtz v. Hill, 13 A.2d 348, 
178 Md. 280. 

Mich.—^People v. Alger, 35 N.W.2d 
669, 323 Mich. 523. 

Minn.—State ex rel. Gardner v. Holm, 
62 N.W.2d 62. 

Mont—State v. Moody, 230 P. 576, 71 
- Mont 473. 

Okl.—Cox V. Dillingham, 184 P.2d 
976, 199 Okl. 161--State ex rel. Kerr 
V. Grand River Dam Authority, 164 
P.2d 946, 195 Okl. 8—Shaw v. Grum- 
bine, 278 P. 311, 137 Okl. 95. 
ipy.Va.—Corpus Juris Seoundum cited 
in State v. O’Brien, 60 S.B.2d 722, 
739, 134 W.Va. 1. 

12 CJ. p 704 note 98. 

70. Ariz.—Adams v. Bolin, 247 P.2d 
617, 74 Ariz. 269, 33 A.L.R.2d 1102. 
Colo.—People ex rel. Park Reservoir 
Co. V. Hinderlider, 67 P.2d 894, 
98 Colo. 505. 

Pla.—City pf Jacksonville v. Conti¬ 
nental Can Co., 161 So. 488, 113 
Fla. 168. 

Idaho.—Corpus Juris Secundum dted 
in Hlger v. Hansen, 170 P.2d 411, 
415, 67 Idaho 45. 

TTy .—^Pardue v. Miller, 206 S.W.2d 76, 
306 Ky. 110—^Button v. Drake, 195 
S.W.2d 66, 302 Ky. 617, 167 AL.R. 
1046—City of Louisville v. Ger¬ 
man. 160 S.W.2d 931, 286 Ky. 477. 
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Me.—^Farris ex rel. Dorsky v. Goss, 

60 A.2d 908, 143 Me. 227. 

Md.—Buchholtz v. Hill, 13 A.2d 348. 
178 Md. 280. 

Mich.—People v. Alger, 35 N.W.2d 
669, 328 Mich. 523. 

Minn.—State ex rel. Gardner v. Holm, 

62 N.W.2d 62—^Kernan v. Holm, 34 
N.W.2d 327, 227 Minn. 89. 

Mont—State v. Moody, 230 P. 675, 
71 Mont 473. 

Neb.—Ramsey v. Gage County, 43 N. 

W.2d 593, 163 Neb. 24. 

N.C.—^Elliott V. Gardner, 166 S.B. 918, 
203 N.C. 749. 

Okl.—Cox V. Dillingham, 184 P.2d 
976, 199 Okl. 161—State ex rel. Kerr 
V. Grand River Dam Authority, 164 
P.2d 946, 196 Okl. 8—Shaw v. Grum- 
bine, 278 P. 311, 137 Okl. 95. 

Or.—State ex reL Gladden v. Loner- 
gan, 269 P.2d 491, 201 Or. 163. 

S.C.—Gentry v. Taylor, 5 S.B.2d 867, 
192 S.a 145. 

W.Va.—Corpus Juris Secundum cited 
in State v. O’Brien, 60 S.B.2d 722, 
739, 134 W.Va. 1. 

Wis.—State ex rel. R F. C v. San- 
lader, 27 N.W.2d 447, 250 Wis. 481. 
12 C.J. p 704 notes 99, 1. 

Courts must not change the law 
under the guise of construction. 

Ill.—^Hubbard v. Dunne, 115 N.B. 210, 
276 Ill. 598. 

Courts should not strain for dis¬ 
tinctions to avoid plain constitution¬ 
al provisions. 

N.Y.—^Wendell v. Lavin, 158 N.K 42, 
246 N.Y. 115. 

7X. U.S.—Wright V. U. S., Ga., 58 S. 
Ct 396, 302 U.S. 683, 82 L.Ed. 439— 

U. S. V. Sprague, N.J., 61 S.Ct 220. 
282 U.S. 716, 76 L.Bd. 640, 71 A.L.R. 
1381—U. S. V. Graham, CtCl., 3 S. 
Ct 682, 110 U.S. 219, 28 LEd. 126. 

Ala.—State Docks Commission v. 
State ex rel. Cummings, 160 So. 345, 
227 Ala. 414. 

State V. Elba Bank & Trust Co.. 
91 So. 917, 18 Ala.App. 253, certio¬ 
rari denied Ex parte Elba Bank & 
Trust Co., 91 So. 922, 207 Ala. 711. 
Ariz.—Adams v. Bolin, 247 P,2d 617, 
74 Ariz. 269, 33 A.L.R.2d 1102. 
Ark.—State ex reL Attorney General 

V. Irby, 81 S.W.2d 419, 190 Ark. 786. 
certiorari denied Irby v. State of 
Arkansas ex rel. Attorney General, 
66 S.Ct 186, 296 U.S. 616. 80 L.Ed. 
437—^Ellison v. Oliver, 227 S.W. 586, 
147 Ark. 252. 

Cal.—General Pipe Line Co. of Cali¬ 
fornia V. State Board of Equaliza¬ 
tion, 64 P.2d 18, 6 Cal,2d 253—San- 
delin v. Collins, 33 P.2d 1009, 1 Cal. 
2d 147, 93 A.KR. 956. 
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On the other hand, where there is doubt or am¬ 
biguity in the language used, there may be a resort 
to construction a court is not bound to adhere to 


the literal, meaning of the language if it is not in 
conformity with the true intention and spirit of 
the instrumentThe presumption is in favor of 


Ii 08 Angreles County v. Craig, 100 
P.2d S18, 88 Cal.App.2d 58—^Helping 
Hand Home for Children v. San 
Diego County, 79 P.2d 778, 26 Cal. 
App.2d 462—^In re Landowitz, 71 P. 
2d 884, 22 Cal.App.2d 605— EOs. parte 
Kazas, 70 P.2d 962, 22 Cal.App.2d 
161—Shay V. Roth, 221 P. 967, 64 
Cal.App, 814. 

Colo.—Jones v. Board of Adjustment, 
204 P.2d 660, 119 Colo. 420—City 
and County of Denver v. People, 88 
P.2d 89, 103 Colo. 665, appeal dis¬ 
missed City and County of Denver 
V. People of State of Colorado, 59 
S.Ct 1044, 807 U.S. 615, 83 L.Bd. 
1496, rehearing denied 60 S.Ct. 69, 
308 U.S. 683, 84 Ii.Ed. 527—People 
ez reL Park Reservoir Co. v. Hin- 
derUder, 57 P.2d 894, 98 Colo. 506. 
Del.—State ez rel. Walker v. Har¬ 
rington, 27 A.2d 67, 3 Terry 14. 
Ky.—Pardue v. Miller, 206 S.W.2d 76, 
806 Ky. 110—Harrod v. Hatcher, 137 
S.W.2d 406, 281 Ky. 712—Connors 
V. Jefferson County Fiscal Court, 
125 S.W.2d 206, 277 Ky. 23—Herold 

V. Talbott. 88 S.W.2d 303, 261 Ky. 
634—^Pinkston v. Watkins, 216 S. 

W. 852, 186 Ky. 366. 

La.—State v. Clark, 178 So. 187, 186 
La. 655—Scott v. Ratcliff, 119 So, 
33, 167 La. 287. 

Md.—^Norris v. Mayor and City Coun¬ 
cil of Baltimore, 192 A. 631, 172 
Md. 667. 

Mass.—^Town of Mt. Washington v. 

Cook. 192 N.B. 464, 288 Mass. 67. 
Mich.—People v. Alger, 36 N.W.2d 
669, 323 Mich. 523. 

Minn.—State ex rel. Gardner v. Holm, 
62 N.W.2d 52—Minnneapolis-Salnt 
Paul Sanitary Dist. v. City of St, 
Paul, 61 N.W.2d 633, 240 Minn. 434 
—Kernan v. Holm. 34 N.W.2d 327, 
227 Minn. 89—State v. Hounder- 
sheldt, 186 N.W. 284, 161 Minn. 167. 
Mo.—Corpus Juris olted iu State v. 
Thompson, 63 S.W.2d 273, 279, 331 
Mo. 321. 

Mont—^Vaughn & Ragsdale Co. v. 
State Board of Equalization, 96 P. 
2d 420, 109 Mont 62—State v. 
Moody. 230 P. 675, 71 Mont 473. 
Neb.—State ex rel. Caldwell v. Pe¬ 
terson, 45 N.W.2d 122, 168 Neb. 402 
—^Ramsey v. Gage County, 43 N.W. 
2d 693, 153 Neb. 24—Mekota v. 
State Board of Equalization and 
Assessment 19 N.W.2d 633, 146 
Neb. 370—Platte Valley Public 
Power and Irrigation Dist v. Lin¬ 
coln County. 14 N.W.2d 202, 144 
Neb. 684, 165 A.L.R, 412—Depart¬ 
ment of Banking v. Hedges, 286 N. 
W. 277, 136 Neb. 882. 

N.J.—Fischer v. Bedminster Tp., Som¬ 
erset County, 76 A.2d 673, 5 N.J. 
634* 


N.M.—Flaska v. State, 177 P.2d 174, 
61 N.M. 18. 

Okl.—Cox V. Dillingham, 184 P.2d 
976, 199 Okl. 161. 

Or.—School Dist. No. 1, Multnomab 
County V. Bingham, 283 P.2d 670— 
State ex reL Gladden v. L>onergan, 
269 P.2d 491, 201 Or. 163—Central 
Lincoln Peoples* Utility Dist v. 
Smith, 133 P,2d 702, 170 Or. 866— 
State V. Pierce. 247 P. 812, 118 Or. 
533. 

Tex.—Cramer v. Sheppard, 167 S.W.2d 
147, 140 Tex. 271. 

Faulk V. Buena Vista Burial Park 
Ass'n, CivJLpp., 152 S.W.2d 891— 
Garrett v. Commissioners' Court of 
Limestone County, Civ.App., 280 S. 
W. 1010, reversed on other grrounds 
Commissioners' Court of Limestone 
County V. Garrett, ComuApp., 286 
S.W. 970, rehearing overruled 238 
S.W. 894. 

Ex parte BCayden, 215 S.W.2d 620, 
152 Tex.Cr. 617—^Ez parte Myer, 
Cr., 207 S.W. 100. 

Va—Gill V. Nickels, 87 S.E.2d 806— 
Almond v. Gilmer, 49 S.E.2d 431, 
188 Va 1—Town of South Hill v. 
Allen. 12 S.B.2d 770, 177 Va 154. 
Wash.—State ex rel. Evans v. Broth¬ 
erhood of Friends, 247 P.2d 787, 41 
Wash.2d 787. 

W.Va—^Flesher v. Board of Review, 
W. Va Dept of Veterans* Affairs, 
77 S.E.2d 890—State ex rel. Trent 

V. Sims, 77 S.E.2d 122—Corpus Ju¬ 
ris Secundum cited in State v. 
0*Brien. 60 S,B.2d 722, 739, 134 W. 
Va 1. 

Wis.—State ex rel. R. F. C. v. San- 
lader, 27 N.W,2d 447, 260 Wis. 481 
—State ex rel. Martin v. Heil, 7 N. 

W. 2d 376, 242 Wis. 41—State v. 
Turner, 169 N.W. 304, 168 Wis. 170. 

12 C.J. p 704 note 2, p 706 note 17. 

The court oaunot delimit meaning 
of words used by reference to sup¬ 
posed intent where purpose is ex¬ 
pressed In explicit language. 

Pa—Commonwealth v. Acker, 162 A. 
159, 308 Pa 29. 

Substitution of court’s ideas 
Courts cannot, by construction, 
substitute their ideas of intent of the 
law when that intent is unmistak¬ 
ably expressed in legislative words. 
CaL—Shay v. Roth, 221 P. 967, 64 Cal. 
App. 314. 

Ohio.—^Kraus v. City of Cleveland, 
Com.Pl., 94 N.E.2d 814, affirmed 96 
N.E.2d 314, 89 Ohio App. 604, ap¬ 
peal dismissed 97 N.E.2d 549, 165 
Ohio St 98. 

Pa—O’Connor v. Armstrong, 149 A. 
665, 299 Pa 390. 

72. U.S.—^Davis V. Schnell, D.C.Ala, 
81 F.Supp. 872, affirmed 69 S.Ct 749, 
336 U.S. 933, 93 L.Ed. 1093. 
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Ala—^In re Opinion of the Justices, 
41 So.2d 559, 252 Ala 194. 

Cal.—^Helping Hand Home for Chil¬ 
dren V. San Diego County, 79 P.2d 
778, 26 Cal.App.2d 452. 

Del.—State ex reL Walker v. Har¬ 
rington, 27 A.2d 67, 8 Terry 14. 
Fla—State ex reL West v. Gray, 70 
So.2d 471. 

Ky.—Herold v. Talbott, 88 &W.2d 
303, 261 Ky. 634. 

Miss.—Green v. Weller, 82 Miss. 660, 
694. 

Tex.—^Koy v. Schneider, 221 S,W. 880, 
110 Tex. 369. 

Va—Almond v. Gilmer, 49 S.E.2d 
431, 188 Va 1. 

Wis.—State ez reL Martin v. Hell, 7 
N.W.2d 376, 242 Wia 41. 

Necessity for uniformity in construc¬ 
tion see infra $ 37. 

Boubt resolved 

If the construction of a term in 
a provision of the constitution re¬ 
lating to revenue and taxation be 
doubtful, the doubt should be resolv¬ 
ed in favor of the definition under 
which the public revenues will be 
raised, rather than one which will 
defeat the purpose of the constitu¬ 
tional provision. . 

Mont—Northern Pac. Ry. Co. y. 

Mjelde, 137 P. 386, 48 Mont 287. 

73. U.S.—^Bromley v. McCaughn, D. 
aPa, 26 F.2d 380, affirmed, C.C.A., 
36 F.2d 1019. 

AJa—^In re Opinion of the Justices, 41 
So.2d 659, 262 Ala 194. 

Aria—Adams v. Bolin, 247 P.2d 617, 
74 Aria 269, 83 A.L.R2d 1102— 
Clark V. Boyce, 186 P. 136, 20 Aria 
544. 

Ark.—^Bailey v. Abington, 148 S.W.2d 
176, 149 S.W.2d 673, 201 Ark. 1072. 
Ky.—^Warfield Natural Gas Co. v. 

Ward, 149 S.W.2d 706, 286 Ky. 73. 
Md.—^Montgomery County Com'rs v. 
Supervisors of Elections of Mont¬ 
gomery County, 63 A.2d 735, 192 
Md. 196—^Norris v. Mayor and City 
Council of Baltimore, 192 A. 531, 

[ 172 Md. 667. 

Minn.—State ez rel. Gardner v. Holm, 
62 N.W.2d 62. 

N.T.—^In re Endemann’s Estate, 107 
N.T.S.2d 863, 201 Misc. 1077. 

N.C.—Perry v. Stancil. 75 S.E.2d 612, 
237 N.C 442. 

Pa—Commonwealth v. Beamish, 164 
A. 616, 309 Pa 610. 

W.Va—State Road Commission v. 
Kanawha County Court 163 S.E. 
816, 112 W.Va 98. 

The thought expressed is the thing 
to be sought 

Nev.—^In re Walker River Irr. Dist, 
196 P. 327, 44 Nev. 321. 

Purpose behind words used 
Words are but imperfect .vehicles 
designed to convey thought, and in 
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§19 CONSTITUTIONAL LAW 

the natural and popular meaning in which the words 
are usually understood fcy the people who adopted 
them,’* and where the language of a constitution 
admits a doubt, it is presumed that it was intended 
to be in accordance with the generally recognized 
rules and principles of public policy.’*-® In view, 
however, of the general rule of construction, dis¬ 


cussed supra § 14, that a constitution should be con¬ 
strued so as to meet changed conditions as they 
arise, words in a constitution need not be given 
only the meaning known to the framers at the time 
of promulgation.’® Where the language must be 
interpreted in an effort to carry out the obvious in¬ 
tent, the interpretation may be availed of to restrict 


gathering the thought intended to be 
conveyed by the words of a consti¬ 
tutional provision the purpose behind 
the words should be kept in mind. 

Ky.—^Meredith v. Kauffman, 169 S.W. 
2d $7, 293 Ky. 395. 

74, tr.S.—tJ. S. V. South Eastern 
Underwriters Aas'n, Ga., 64 S.Ct. 
1162, 322 U.S. 633, 88 L,Ed. 1440, 
rehearing* denied 66 S.Ct. 26, 323 U. 
S. 811, 89 L.Bd. 646. 

Davis V. Schnell, D.O.Ala., 81 F. 
Supp. 872. affirmed 69 S.Ct. 749, 336 

U. S. 933, 93 Li.Ed. 1093. 

Cal.—^Perry v. Industrial Accident 
Commission of California, 181 P. 
7.88, 180 Cal. 497. 

Colo.—^People v. Stanley, 256 P. 610, 
81 Colo. 276— Corpus Juris cited iu 
Prior V. Noland, 188 P. 729, 730, 68 
Colo. 263. 

pja.—^Wilson V. Crews, 34 So.2d 114, 
160 Fla. 169—City of Jacksonville 

V. .Glidden Co., 169 So. 216, 124 Fla. 
^ 90 —City of Jacksonville v. Con¬ 
tinental Can Co., 151 So. 488, 113 
Fla. 168. 

Kan.— Corpus Juris cited In Hunt v. 

Eddy, 90 P.2d 747, 763, 150 Kan. 1. 
Ky.—Runyon v. Smith, 212 S.W.2d 
621, 808 Ky. 73—Jefferson County 
ex rel. Grauman v. Jefferson Coun¬ 
ty Fiscal Court, 117 S.W.2d 918, 273 
Ky. 674—City of Lexington v. 
Thompson, 61 S.W.2d 1092, 260 Ky. 
96—Whittenberg v. City of Louis¬ 
ville, 36 S.W.2d 863, 238 Ky. 117— 
Corpus Juris cited iu McKinney v. 
Barker, 203 S.W. 303, 306, 180 Ky. 
626, L.R.A.1918E 581. 

Mass.—^Lincoln v. Secretary of Com¬ 
monwealth, 93 N.E.2d 744, 326 

Mass. 313—In re Opinion of the 
Justices, 85 N.E.2d 761, 324 Mass. 
746—In re Opinion of the Justices, 
33 N.B.2d 276, 308 Mass. 619—In re 
Opinion of the Justices, 32 N.E.2d 
298, 308 Mass. 601—^In re Opinion of 
the Justices, 196 N.E. 260, 291 
Mass. 672—General Outdoor Adver¬ 
tising Co. V. Department of Public 
Works, 193 N.B. 799, 289 Mass. 149, 
appeal dismissed General Outdoor 
Advertising Co. v. Callahan, 66 S.Ct. 
495, 297 U.S. 726, 80 L.Bd. 1008, 
General Outdoor Advertising Co. v. 
Hoar, 66 S.Ct. 495, 297 U.S. 726, 80 
L,Bd. 1008, and Brink v. Callahan, 
56 S.Ct. 496, 297 U.S. 726, 80 L.Ed. 
1008—^In re Opinion of the Justices, 
165 N.B. 900, 266 Mass. 683—Ray- 
mer v. Trefry, 132 N.E. 190, 239 
Mass. 410—Loring v. Young, 132 N. 
*1Sl 65, 239 Mass. 849—Attorney Gen¬ 


eral v. City of Methuen, 129 N.E. 
662, 286 Mass. 564. 

Mich.—^Decher v. Vaughan, 177 N.W. 
388, 209 Mich. 565. 

Miss.—State v. Baggett, 110 So. 240, 
145 Miss. 142. 

Mo.—State ex rel. Randolph County 
V. Walden, 206 S.W.2d 979, 357 Mo. 
167—^Household Finance Corp. v. 
Shalfner, 208 S.W.2d 734, 366 Mo. 
808. 

Mont.—Buffalo Rapids Irr. Dist. v. 
Colleran, 279 P. 869, 86 Mont. 466 
—State V. Poland, 203 P. 362, 61 
Mont. 600. 

Neb.—^Ramsey v. Gage County, 43 
N.W.2d 693, 163 Neb. 24—State ex 
rel. State Ry. Commission v. Ram¬ 
sey. 37 N.W.2d 602, 151 Neb. 333. 
N.M.—Flaaka v. State, 177 P.2d 174. 
61 N.M. 13. 

N.Y.—^Kuhn v. Curran, 61 N.B.2d 613, 
294 N.Y. 207, motion denied 63 N. 
E.2d 188, 294 N.Y. 963—Union Free 
School Dist No. 3 of Town of Rye, 
Westchester County, v. Town of 
Rye, 21 N.E.2d 681, 280 N.Y. 469. 
Okl.—Texas Co. v. State ex rel. Cor¬ 
yell, 180 P.2d 631, 198 Okl. 665. 

Or.—Jones v. Hoss, 286 P. 205, 132 
Or. 175. 

Pa.—Commonwealth ex rel. Reinhardt 
V. Randall, 61 A.2d 761, 356 Pa. 302 
—^In re Brereton’s Estate, 48 A.2d 
868, 366 Pa. 46—^Tranter v. Alle¬ 
gheny County Authority, 173 A. 289, 
816 Pa. 66—Commonwealth v. Hilt- 
ner, 161 A. 323, 307 Pa. 343—Hoff¬ 
man V. Kline, 160 A 889, 300 Pa. 
4 S 5 —O’Connor v. Armstrong, 149 A 
666, 299 Pa. 390—Commonwealth 
V. Davis, 149 A 176. 299 Pa. 276— 
Commonwealth v. Dabbierio, 138 A 
679, 290 Pa. 174—^Busser v. Snyder, 
128 A 80, 282 Pa. 440, 37 AL.R. 
1515—Hollinger v. King, 127 A 462, 
282 Pa. 167—^Long v. School Dist. 
of Cheltenham Tp., 112 A 646, 269 
Pa. 472. 

Commonwealth y. Harrison, 61 
Pa.Dist & Co. 139, 64 Dauph.Co. 
396. 

Tex.—Cramer v. Sheppard, 167 S.W. 
2d 147, 140 Tex. 271—^Markowsky 
V. Newman, 136 S.W.2d 808, 135 
Tex. 440, answers to certified ques¬ 
tions conformed to, Civ.App., 138 
S.W.2d 896—^Koy v. Schneider, 221 
S.W. 880, 110 Tex. 369. 

Orndorff v. State ex rel. McGill, 
Civ.App., 108 S.W.2d 206, error re¬ 
fused. 

Utah.—^Tintic Standard Mining Co. v. 
Utah County, 16 P.2d 633, 80 Utahi 
49L 


Wash.—State v. Brunn, 164 P.2d 826, 

22 Wash.2d 120, 167 AL.R. 1049. 

W.Va.—Charleston Transit Co. v. Con- 
dry, 86 S.B.2d 391. 

Wis.—^Payne v. City of Racine, 259 
N.W. 437, 217 Wis. 550—State v. 
Schinz, 216 N.W. 609, 194 Wis. 397 
—F. iSturtevant Co. v. O’Brien, 
202 N.W. 324, 186 Wis. 10. 

12 C.J. p 706 note 6. 

Knowledge of meaning presumed 
Makers of constitutional amend¬ 
ments are presumed familiar with 
terms of affected sections and to 
know meaning of words newly used. 
Tex.—^Holman v. Broadway Improve¬ 
ment Co., Com,App., 300 S.W. 15. 
^^Municipality” would not have 
been understood by the people, who 
voted for an amendment using that 
term, to include “school district.” 

Pa.—^Long V. School Dist, of Chelten¬ 
ham, Tp., 112 A 645, 269 Pa. 472. 

Interpretation by state 

If the language of a provision of 
the federal constitution is plain and 
unambiguous and had a well-defined 
meaning at the time of Its adoption, 
no state can give it an interpretation 
to suit the desires of its people. 

Mich.—Decher v. Vaughan, 177 X.W. 
388, 209 Mich. 566. 

Utah.—Tintic Standard Mining Co. v. 
Utah County. 15 P.2d 633, 80 Utah 
491. 

Constltationai powers cannot he en¬ 
larged by giving to terms employed a 
meaning which they may have had 
long previously, but not when used 
by the framers of the instrument. 
U.S.—Fontain v. Ravenel, Pa., 17 
How., 369, 15 L,Ed. 80. 

74.5 Ky.—Gaines v. O’Connell, 204 S. 
W.2d 425, 306 Ky. 397. 

75. Ind.—Morgan v. Schomick, 191 
N.E. 141, 207 Ind. 226, rehearing 
denied 192 N.B. 259, 207 Ind. 225 
—Gaiser v. Buck, 179 N.B. 1, 203 
Ind. 9, 82 AL.R. 1348. 

Md.—Clause v. Board of Education 
of Anne Arundel County, 30 A. 2d 
779, 181 Md. 613—Norris v. Mayor 
and City Council of Baltimore, 192 
A 531, 172 Md. 667. 

Miss.—^Moore v. General Motors Ac¬ 
ceptance Corporation, 126 So. 411, 
155 Miss. 818. 

Pa.—^Evans v. West Norriton Tp. Mu¬ 
nicipal Authority, 87 A2d 474, 370 
Pa. 150. 

Tex.—Koy v. Schneider, 221 S.W. 880,. 
110 Tex. 369. 
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but not to extend or enlarge the enactment.75.5 in 
the absence of restrictive words in the constitution, 
the court is not at liberty to restrict the language 
of the constitution.^5.10 Where words are used in 
a constitution which have both a restricted and 
general meaning, the general must prevail over the 
restricted, unless the nature of the subject matter 
or the context indicates that the limited sense was 

intendedJS.iB 

Changing or supplying words. Where the lan¬ 
guage of a constitutional provision is clear, courts 
may not supply what they deem unwise omissions,^® 
nor can the legislature or courts add words which 
substantially add to, or take from, the constitution as 
framed.77 however, it is necessary, in order 
to obviate any repugnance to, or inconsistence with, 
the intention of the instrument, words may be modi¬ 
fied, altered, or supplied to achieve this purpose 


CONSTITUTIONAL LAW § 19 

thus, in harmonizing the meaning of constitutional 
provisions “or’’ and “and” may be construed as con¬ 
vertible into each other 

Rules of grammar. The ordinary rules of gram¬ 
mar will usually be applied in the construction of 
constitutional provisions,but not to the extent of 
appl 3 ring technical rules which would operate to de.- 
feat the intent of the instrument as gathered from 
the whole.^1 In other words, some weight should 
be given such rules, but they are not controlling 
unless a construction in accord therewith is also 
in accord with the manifest purpose of the.provi¬ 
sion to be construed.^2 Thus, in conformity with 
grammatical rules, relative and qualif 3 ring words 
and phrases will be construed to refer solely to the 
last antecedent with whidi they are closely con¬ 
nected, where no contrary intention appears.83 On 
the other hand, when to do so promotes the intention 


75.5 La.—State ex reL Noe v. Knop, 
App., 190 So. 135. 

75.10 Wash.—State ex reL lAnn v. 
Superior Court for King: County, 
146 P.2d 543, 20 Wash.2d 138. 

75-15 Wash.—State ex reL Linn v. 
Superior Court for King County, 
supra—^BronSon v. Syverson, 152 
P. 1039, 88 Wash. 264. 

78. Cal.—Ross V. City of Long 
Beach, 148 P.2d 649, 24 CaL2d 258. 

Colo.—Corpus Juris guoted iu City 
and County of Denver v. People, 88 
P.2d 89. 94, 103 Colo. 566. 

Ky.—Pardue v. Miller, 206 S.W.2d 
75, 306 Ky. 110. 

Minn.—State ex rel. Gardner v. Holm, 
62 N.W.2d 52—Kernan v. Holm, 34 
N.W.2d 327, 227 Minn. 89. 

Neb.—^Ramsey v. Gage County, 43 N. 
W.2d 693, 163 Neb. 24—State ex rel. 
State Ry. Commission v. Ramsey, 
37 N.W.2d 602, 161 Neb, 333—Cor¬ 
pus Juris Secundum guoted in Me- 
kota V. State Board of Equalization 
and Assessment, 19 N.W.2d 633, 
638, 146 Neb. 370—Platte Valley 
Public Power and Irrigation Dlst. 
V. Lincoln County, 14 N.W.2d 202, 
144 Neb. 684, 155 A.L.R. 412—De¬ 
partment of Banking v. Hedges, 286 
N.W. 277, 136 Neb. 382—Corpus Ju¬ 
ris quoted in Elmen v. State Board 
of Equalization and Assessment, 
231 N.W. 772, 776, 120 Neb. 141. 

Nev.—State v. Howard, 248 P. 44, 49 
Nev. 405. 

Okl.—Cox v. Dillingham, 184 P.2d 976, 
199 Okl. 161. 

Tex.—Cramer v. Sheppard, 167 S.W.2d 
147, 140 Tex. 271. 

Wls.—State V. Prear, 126 N.W. 961, 
142 Wis. 320, 20 Ann.Cas. 633. 

77. U.S.—U. S. V. Sprague, N.J., 61 
S.Ct. 220, 282 U.S. 716, 76 L.Bd. 640, 
71 A..L.R. 1881. 

Ark.—^Hodges v. Dawdy, 149 S.W. 656, 
104 Ark. 583. 


Colo.—Corpus Juris quoted in City 
and County of Denver v. People, 88 
P.2d 89, 94, 103 Colo. 666. 

Idaho.—Girard v. Diefendorf, 34 P. 

2d 48, 54 Idaho 467. 

Ky.—JTefferson County ex reL Grau- 
man v. Jefferson County Fiscal 
Court, 117 S.W.2d 918, 273 Ky. 674. 
Mass.—Town of Mt. Washington v. 

Cook, 192 N.E. 464, 288 Mass. 67. 
Minn.—State ex rel. Gardner v. Holm, 
62 N.W.2d 62. 

Mo.—State ex inf. McKlttrick v. 

Bode, 113 S.W.2d 805, 842 Mo. 162. 
Mont.—^Rankin v. Love, 232 P.2d 998, 
125 Mont 184—State v. Stewart 
188 P. 904, 67 Mont 397. 

Neb.—^Ramsey v. Gage County, 43 N. 
W.2d 593, 163 Neb. 24—State ex 
rel. State Ry. Commission v. Ram¬ 
sey, 37 N.W.2d 602, 161 Neb. 333 
—Corpus Juris Secundum quoted in 
Mekota v. State Board of Equali¬ 
zation and Assessment, 19 N.W. 2d 
633, 638, 146 Neb. 370—Platte Val¬ 
ley Public Power and Irrigation 
Dlst. V. Lincoln County, 14 N.W. 
2d 202, 144 Neb. 684, 165 A.L.R. 
412—^Department of Banking v. 
Hedges, 286 N.W. 277, 136 Neb. 382 
—Corpus Juris quoted in Elmen 
V. State Board of Equalization and 
Assessment 231 N.W. 772, 776, 120 
Neb. 141. 

Okl.—Cox V. Dillingham, 184 P.2d 
976, 199 Okl. 161. 

Tex,—Cramer v. Sheppard, 167 S.W.2d 
147, 140 Tex. 271. 

“The language of the Constitution 
cannot be extended to include some¬ 
thing which it has not expressed, 
either directly or by necessary im¬ 
plication.” 

U.S.—U. S. V. McBride, D.C.Ala., 287 
P. 214, 216, affirmed, C.C.A., Mc¬ 
Bride V. U. S., 284 F. 416, certiorari 
denied 43 S.Ct 359, 261 U.S. 614, 
67 L.Ed. 827. 


78. Ariz.—^Board of Sup'rs of Mari¬ 
copa County V. Pratt, 67 P.2d 1220, 
47 Ariz. 636—Clark v. Boyce, 185 
P. 136, 20 Ariz. 644. 

Ark.—^Bailey v. Abington, 148 S.W. 
2d 176, 201 Ark. 1072. 

79. Ala.—^In re Opinion of the Jus¬ 
tices, 41 So.2d 559, 262 Ala. 194. 

Mont—State v. Cooney, 226 P. 1007, 
70 Mont 366. 

«And” held to mean "or»> 

As used in W.Va.Const art 3, § 
10, providing, “No person shall be 
deprived of life, liberty or property 
without due process of law and the 
judgment of his peers,” “and” must 
be interpreted to mean “or.” 

W.Va.—Haigh v. Bell, 23 S.E. 666, 41 
W.Va. 19, 23, 31 L.R.A. 131—State 
V. Davis, 7 S.E. 24, 31 W.Va. 390, 
407—Jelly v. Dils, 27 W.Va. 267. 
Disjunctive words 
Disjunctive words in constitutional 
provision may be construed as con¬ 
junctive only when necessary to ef¬ 
fectuate framers* obvious intention. 
Ariz.—Garvey v. Trew, HO P.2d 846, 
64 Ariz. 342, certiorari denied 67 
S.Ct 297, 329 U.S. 784, 91 L.Ed. 673. 

80. Ariz.—Garvey v. Trew, 170 P.2d 
846, 64 Ariz. 342, certiorari denied 
67 S.Ct. 297, 329 U.S. 784, 91 L.Ed. 
673. 

Wash.—^Duke v. Johnson, 211 P. 710, 
123 Wash. 43. 

12 C.J. p 706 note ,18. 

81. U.S.—Cohens v. Virginia, Va., 6 
Wheat 264, 6 L.Ed. 267. 

Ariz.—State ex rel. La Prade v. Cox, 
30 P.2d 825, 43 Ariz. 174. 

82. Wash.—^Duke v. Johnson, 211 P. 
710, 123 Wash. 43. 

83- Colo.— Corpus Jurte quoted in 
City and County of Denver v. Peo¬ 
ple, 88 P.2d 89, 93, 103 Colo. 565. 
Ga.—Thompson v. Talmadge, 41 »S.B. 

, 2d 883, 201 Ga. 867. 
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of the instnunent, a court may imply a negative 
from affirmative words,or transpose sentences and 
sections.^® 

Punctuation. As a general rule, punctuation is 
not considered a part of an enactment,^® and so it 
is not a controlling factor in the construction of 
a constitutional provision it may be disregard- 
ed^S when it becomes necessary to ascertain the 
true meaning of the language.^® Punctuation will 
be resorted to, however, as an aid in the construction 
of the enactment when it tends to throw light on 
the meaning.®® 

b. Umfonnity of Meaning 

A word or phrase used !n one part of a constitution 
Is to receive the same Interpretation when used In every 
other part, unless it clearly appears, fronri the context 
or otherwise, that a different meaning should be applied. 

Unless it clearly appears, from the context or 
otherwise, that a different meaning should be ap¬ 
plied,®^ the same meaning attaches,®® or is presumed 
to attach,®® to a given word or phrase repeated in 
a constitution, wherever it occurs therein. This 
rule, however, is not of great importance, and is 
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resorted td bnly when more satisfactory means of 
interpretation are lacking.®^ It does not furnish a 
conclusive test of the meaning of a term in a par¬ 
ticular provision of the constitution.®^ 

§ 20. -Natural and Technical Meaning of 

Words 

Unless an intention to the contrary is Indicated, words 
used in a constitution will generally be interpreted In 
their natural or popular, as distinguished from a tech¬ 
nical, meaning. 

Quoted in: OkL—^Pawnee County Excise Board v. Kurn. 

101 P.2d 614, 617, 187 Okl. 110. 

In view of the rule discussed in § 16, that a con¬ 
stitution is to be construed so as to give effect to 
the intent and purpose of its framers and the per¬ 
sons who adopted it, and in conformity with the rule 
set forth in the preceding section that, unless the 
context suggests otherwise, words are to be given 
their natural, obvious, and ordinary meaning, words 
employed in a constitution will not be given a 
technical meaning unless the nature of the subject 
matter or the context indicates that they were used 
in a technical sense.®® 


Mont.—Corpus Juris cited in State 
V. Moody, 230 P. 676. 679, 71 Mont 
473. 

12 aj. p 706 note 19. 

04. US.—Cohens v. Virginia. Va., 6 
Wheat 264, 5 L-Ed. 257. 

R.I.—^In re Opinion to the Governor, 
178 A. 488, 65 ItL 66. 

85. Ariz.—Ghema v. State, 146 P. 
494, 16 Ariz. 344, Ann.Cas.l916I> 94. 

Cal.—People v. Zolotoff, 119 P.2d 745, 
48 Cal.App.2d 860. 

86. Mass.—Cushing: v. Worrick, 9 
Gray 882. 

Utah.—^Richardson v. Treasure Hill 
Min. Co., 65 P. 74, 23 Utah 366. 

87. Cal.—^Roth Urugrs v. Johnston, 
67 P.2d 1022, IS Cal.App.2d 730. 

88. Ga.—Slaten v. Travelers Ins. Co„ 
28 S.E.2d 280, 197 Ga. 1, answer to 
certified question conformed to 29 
S.E.2d 98, 70 Ga.App. 665, certio¬ 
rari denied 80 S.E.2d 822, 197 Ga. 
856. 

Mass.—Cushing: v. Worrick, 9 Gray 
382. 

89. Cal.—Roth Drugrs v. Johnston, 
57 P.2d 1022, 13 Cal.App.2d 730. 

90. Mass.—^In re Opinion of the Jus¬ 
tices, 191 N.E. 33, 286 Mass. 611. 

12 C.J. p 707 note 25. 

91. Del.—State ex reL Satterthwaite 
V. Hig:hfleld, 152 A. 46, 4 W.W. 
Harr. 272. 

Ga.—Clarke v. Johnson, 33 S.E.2d 425, 
199 Ga. 163. 

Ind.—Corpus Juris Secundum cited 
in EUrkpatrick v. King:, 91 N.E.2d 
785, 789, 228 Ind. 236. 


Mass.—^Raymer v. Trefry, 132 N.E. 
190, 239 Mass. 410. 

Miss.—State Teachers' Colleg:e v. 

Morris, 144 So. 374, 166 Miss. 758. 
S,C.—Scrog:g:ie v, Scarboroug:h, 160 S. 

B. 596, 162 S.C. 218. 

Va,—^Pine v. Commonwealth, 93 S.E. 

652, 121 Va. 812. 

12 C.J. p 706 note 14. 

Contrary intent indloated 
Mich.—Whitney Realty Co. v. Deland, 
189 N.W. 1007, 220 Mich. 234. 

Xack of uniformity of langnia£:e in 
various sections of the constitution 
relating: to similar subjects does not 
necessarily indicate an intention to 
g:ive different meanings to those pro¬ 
visions, especially where the later 
expression is in an amendment adopt¬ 
ed at a different time by a different 
body of men. 

Va.—^Harrison v. Barksdale, 102 S.B. 
789, 127 Va. 180. 

92. Ark.—Carter v. Cain, 14 S.W.2d 
260, 179 Ark, 79—Whlttemore v. 
Terral, 216 S.W. 686, 140 Ark. 493. 
Colo.—^Wllmore v. Annear, 65 P.2d 
1433, 100 Colo. 106. 

Ga.—Clarke v, Johnson, 83 S.E.2d 
425, 199 Ga. 163. 

Ind.—Corpus Juris Secundum cited in 
Kirkpatrick v. King:, 91 N.E.2d 785, 
789, 228 Ind. 286. 

Mass.—^Raymer v. Trefry, 132 N.B. 
190, 239 Mass. 410. 

Mich.—City of Jackson v, Nims, 26 
N.W.2d 669, 316 Mich. 694. 

Miss.—Corpus Juris cited in State 
Teachers’ College v. Morris, 144 So. 
374, 377. 165 Miss. 768. 
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Wash.—Corpus Juris quoted in State 
v. Redd, 6 P.2d 619, 626, 166 'Wash. 
132. 

12 C.J. p 706 note 13. 

93. Del.—State ex rel. Satterthwaite 
V. Highfleld. 162 A. 45, 4 W.W. 
Harr. 272. 

S.C.—Scrogrgie v. Scarboroug:h, 160 S.. 

B. 596, 162 S.a 218. 

Va.—Pine v. Commonwealth, 93 S.B. 

652, 121 Va. 812. 

12 C.J. p 706 note 12. 

94. U.S.—Cherokee Nation v. Oeor- 
g:ia, Ga., 5 Pet. 1, 8 U.Bd. 25—Off- 
den V. Saunders, Da., 12 Wheat. 213^ 
6 D.Ed. 606. 

95. Tex.—^Aransas County v. Cole- 
man-Fulton Pasture Co., 191 S.W. 

653, 108 Tex. 216. 

Xf a strained definition is neces¬ 
sary in construing: a word to meet a 
particular situation, such definition 
is not conclusive as to similar lan- 
ffuaffe used in other parts of the 
constitution. 

Ky.—Schardein v. Harrison, 18 S.W.2d 
316, 230 Ky. 1. 

96. U.S.—U. S. V. Spraffue, N.J., 51 
S.Ot. 220, 282 U.S. 716, 75 D.Ed. 640, 
71 A.D.R. 1381. 

Ariz.—Maricopa County Municipal 
Water Conservation Dist. No. 1 v. 
Southwest Cotton Co., 4 P.2d 369. 
39 Ariz. 65, modified on other 
gnx>unds and rehearing denied 7 P. 
2d 254, 39 Ariz. 367. 

Cal.—^Kaiser v. Hopkins, 58 P.2d 
1278, 6 Cal.2d 537—City of Pasa¬ 
dena v. Railroad Commission of 
California, 192 P. 25, 188 CaL 626,. 
10 A.L 1 .R. 1425. 
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Except where an intention to the contrary is in¬ 
dicated, words having a constitutional or statutory 
definition are usually given that interpretation.^'^ 
Accordingly, if words or terms have received a defi¬ 
nite meaning and application from legislative and 
judicial interpretation, ordinarily they should be 

given that signification.^^ 

§ 21. -Express Mention and Implied 

Exclusion 

Unless a different intention is apparent, the enumer. 
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atlon of specified matters In a constitutional provision 
usually is construed as an exclusion of matters not enu¬ 
merated. 

Applying the maxim, Expressio tmius est exclusio 
alterius, the enumeration of certain specified things 
in a constitutional provision will usually be con¬ 
strued to exclude all things not thus enumerated.®^ 
This is a rule to be used merely in ascertaining the 
true meaning, however, and, while it will be g^ven 


Hammond v. McDonald, 122 P.2d 
332, 49 Cal.App.2d 671—^Los An¬ 
geles County V. Cralgr. 100 P,2d 818. 
38 Cal.App.2d 58—McMillan v. Sie- 
mon, 98 P.2d 790, 86 Cal.App.2d 721 
—Shay v. Both, 221 P. 967, 64 Cal. 
App. 814. 

Del.—State ex reL Walker v. Hai> 
rinsrton, 27 A,2d 67, 3 Terry 14. 
Pla.—Wilson v. Crews, 34 So.2d 114, 
160 Fla. 169. 

Fla.—City of Jacksonville v. Glldden 
Co.. 169 So. 216, 124 Fla. 690—City 
of Jacksonville v. Continental Can 
Co., 161 So. 488, 113 Fla. 168. 

Ga.—Clarke v. Johnson, 88 S.E.2d 
425. 199 Ga. 163—Collins v. Mills. 
SO S.R2d 866. 198 Ga. 18—City of 
Valdosta v. Singrleton. 28 S.B.2d 769. 
197 Ga. 194—Corpus Juris cited in 
Jones V. Darby, 161 S.B. 836, 836, 
174 Ga. 71. 

IlL—^People V. Stevenson, 117 N.B. 
747 281 IlL 17. 

Kan.-^Hunt v. Eddy, 90 P.2d 747, 160 
Kan. 1. 

Ky.—^Jefferson County ex rel. Grau- 
man v. Jefferson County Fiscal 
Court, 117 S.W.2d 918, 273 Ky. 674 
—Samuels v. City of Clinton, 211 S. 
W. 667, 184 Ky. 97. 

Mass.—^Town of Mt. Washington v. 

Cook. 192 N.E. 464, 288 Mass. 67. 
Mich.—^John Hancock Mut. Life Ins. 
Co. V. Ford Motor Co., 33 N.W.2d 
763, 322 Mich. 209. 

Mo.—State ex rel. Randolph County 

V. Walden, 206 S.W.2d 979, 367 Mo. 
167. 

Neb.—State ex rel, Caldwell v. Peter¬ 
son, 46 N.W.2d 122, 163 Neb, 402— 
Ramsey v. Gage County, 43 N.W.2d 
693, 153 Neb. 24—State ex rel. State 
Ry. Commission v. Ramsey, 37 N. 

W. 2d 602, 161 Neb. 333—Depart¬ 
ment of Banking v. Hedges, 286 N. 
W. 277, 136 Neb. 382. 

N.J.—State V. Murzda, 183 A. 306, 
116 N.J.Law 219. 

Ohio.—Chandler ^ Taylor Co. v. 
Southern Pac. Co., 136 N.B. 620, 
104 Ohio St. 188. 

Or.—Jones v. Hoss, 285 P. 205, 132 
Or. 175—Corpus Juris quoted in 
Boyd V. Olcott, 202 P. 431, 442, 102 
Or. 327. 

Pa.—^In re County Seat, 4 Pa.Dist 
319. 

S.D.—Christopherson v. Reeves, 184 
N.W. 1016, 44 SJD. 634. 


Tex.—Ball v, Davis, 18 S.W.2d 1063, 
118 Tex. 634. 

12 C.J. p 705 note 6. 

Xnteaded rather than teohnloal meaxu 
Ing 

'Words used in constitutions 
. . . must be given the meaning 
manifestly intended. There must be 
no blind adherence to technical defi¬ 
nition of words if it results in de¬ 
feating the intent of the instrument.*' 
Wash.—State v. Superior Court for 
Chelan County, 284 P. 788, 791, 165 
Wash. 370. 

Rules appUoahle to private writings 
A constitution is not to be inter¬ 
preted as a private writing by rules 
of art which the law gives to ascer¬ 
tain Its meaning, but is to be studied 
in the light of ordinary language, 
and the construction placed on It by 
the people whose bond it is. 

Pa.—Cronise v. Cronise, 64 Pa, 265. 
Words not in oonuuon use 
Technical words in a constitution¬ 
al provision are interpreted as usual¬ 
ly understood by persons in the pro¬ 
fession or business to which they re¬ 
late unless clearly used in a differ¬ 
ent sense, and that rule applies also 
to words not in common use, or 
having no very definite signification 
in their ordinary use. 

Cal.—^Kiessig v. San Diego County, 
124 P.2d 163, 61 CalA.pp.2d 47. 
‘‘Daw” 

The word “law” as used in con¬ 
stitution does not mean a mere rule 
or regulation of business, but means 
a rule of civil conduct commanding 
what is right and prohibiting what 
is wrong. 

Pa,—^Rlch Hill Coal Co. v. Bashore, 
7 A2d 802, 834 Pa, 449. 

97. Cal.—^Hammond v. McDonald, 
122 P,2d 332, 49 Cal.App.2d 671. 

S.D.—^Bandy v. Mickelson, 44 N.W,2d 
341, 73 S.D. 486, 22 AL.R.2d 1129 
—Christopherson v. Reeves, 184 N. 
W. 1016, 44 S.D. 634. 

Doug accepted meaning 

“The interpretation which we have 
put upon the judiciary article of the 
Constitution ... is one that has 
long been accepted and given to the 
words contained in that articla The 
clause certainly being susceptible of 
such construction, it is reasonable to 
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believe that the people who adopted 
the Constitution so understood it, for 
the reason that the people, through 
the legislature, have ever since so 
understood it and so treated it. This 
being so, no court should take upon 
Itself to alter such a construction.** 
Pa,—Commonwealth v. State Treas¬ 
urer, 13 Pa,Dist. 281, 249. 

98. Colo.—Corpus Juris quoted iu 
Golden v. People, 74 P.2d 716, 718, 
101 Colo. 881. 

Miss.—Corpus Juris cited lu State 
V. Baggett, 110 So. 240, 242, 145 
Miss. 142. 

Mo.—Corpus Juris dted in Ludlow- 
Saylor Wire Co. v. Wollbrlnck, 206 
S.W. 196. 199. 275 Mo, 889. 

12 C.J. p 706 note 10. 

Presnmptiosi. of awareness 
Framers of constitution are pre¬ 
sumed to have been aware of prior 
decisions of their own courts and of 
legislative acts construing words or 
phrases and to have used such words 
or phrases in light of such construc¬ 
tion. 

Va.—City of Roanoke v. James W. 
MichaeTs Bakery Oorp., 21 S.B.2d 
788, 180 Va. 132. 

99. DeL—Corpus Juris died in 
State ex rel. Green v. Oollison, 197 
A 836, 849, 9 W.W.Harr. 246, re¬ 
versed on other grounds 2 A 2d 97, 
9 W.W.Harr. 460. 119 AL.R. 1422. 

Fl€u—^In re Advisory Opinion to Gov¬ 
ernor, 22 So.2d 398. 156 Fla. 48. 

Ga.—Thompson v. Talmadge, 41 S,B. 
2d 883, 201 Ga. 867. 

Idaho.—Corpus Juris Secundum cited 
in Peck v. State, 120 P.2d 820, 822, 
63 Idaho 375—Corpus Juris dted 
in Lewiston Orchards Irr. Dist. v. 
Gilmore, 23 P.2d 720, 722, 63 Idaho 
377. 

Ind,—^Robinson v. Moser, 179 N.B. 
270, 208 Ind. 66. 

Kan.—Corpus Juris quoted in State 
V. Turner, 233 P. 510, 611, 117 Kan. 
765. 

Miss.—^McCool V. State, 115 So. 121, 
149 Miss. 82. 

Mont.—Corpus Juris quoted In State 
V. Bruce, 69 P.2d 97, 108, 104 Mont 
600. 

N.M.—Board of Com'rs of Guadalupe 
County V. State, 94 P.2d 616, 43 
N.M. 409—^In re Atchison, T. & S. 
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controlling weight when necessary to eifectjiate the 
intent of the framers,! it is not a rigid rule of 
universal application,^ and will yield where an in¬ 
tention to the contrary is indicated or expressed.^ 
The rule, should never be applied to obscure the 
meaning or thwart the purpose of a constitutional 
provision.^ The maxim should be applied with cau¬ 
tion to provisions of constitutions relating to the 
legislative branch of the government,^ since it can¬ 
not be made to restrict the plenary power of the 


legislature or to control an express provision of the 
constitution.® 

§ 22. - Doctrine of Ejusdem Generis 

The doctrine of ejusdem generis applies in the con« 
struction of constitutions. 

The doctrine of ej'usdem generis, by which gen¬ 
eral words in a statute following particular words 
are presumed to relate only to things of the same 
kind or class as the particular words, is applicable 
to the construction of constitutional provisions;'^ 


F. Ry: Co., 20 P.2d 918, 87 N.M. 
194. 

Ohio.—^Priest v. City of Wapakoneta, 
App., 32 N.l!.2d 869, appeal dismiss¬ 
ed 9 N.B.2d 292, 132 Ohio St. 627. 
Pa.—O'Connor v. Armstrong, 149 A 
655, 299 Pa. 390. 

Tex.—^Thompson v. Kay, 77 S.W.2d 
201, 124 Tex. 252—^Huey v. Warner, 
77 S.W.2d 201, 124 Tex. 262--Mas- 
sey V. Citizens' Nat. Bank of 
Weatherford, 77 S.W.2d 201, 124 
Tex. 252—Gill v. Baird, 77 S.W.2d 
201, 124 Tex. 262—Collingsworth 
County V. Allred, 40 S.W.2d 13, 120 
Tex. 473. 

Wash.—State v. Clausen, 296 P. 1119, 
161 Wash. 700—Coipiis jTtizis cited 
la State v. Clausen, 253 P. 805, 807, 
142 Wash. 460. 

W.Va.—^Harbert v. Harrison County 
Court, 39 S.B.2d 177, 129 W.Va. 64. 
12 GJ. p 707 note 27. 

Compared with statutes 

(1) The rule of implied exclusion 
is no more binding in construing 
statutes than in Interpreting consti¬ 
tutions. 

Tex.—^Arnold v. Leonard, 273 S.W. 
799, 114 Tex. 536. 

<2) The rule, however, has been 
held not to apply with same force to 
constitutions as to statutes. 

Minn.—^Reed v. BJomson, 253 N.W. 
102, 191 Minn. 264, followed in 
Thompson-Parker Holding Co. v. 
BJomson, 258 N.W. 110, 191 Minn. 
92. 

Every positive direotioa in a con¬ 
stitution contains an implication 
against anything contrary to it, or 
which would frustrate or disappoint 
the purpose of that provision. 

N.T.—^People v. Draper, 16 N.Y. 532. 

Exceptions 

One express exception to a consti¬ 
tutional provision precludes the cre¬ 
ation of dthers by implication. 

N.T.—^Buoneto v. Buoneto, 4 N.Y.S.2d 
196, 254 App.Div. 76, 688, reversed 
on other grounds 16 N.E.2d 284, 278 
NIT. 284. 

Tenn.—^Evans v. McCabe, 62 S.W.2d 
617, 164 Tenn. 672—^Evans v. Mc¬ 
Cabe, 52 S.W.2d 159, 164 Tenn. 672. 
Tex.—State v. Gillette's Estate, Com. 
App:.' 10 S.W.2d 984. 


Baoial segregatioa 
Where state constitution enumer¬ 
ates specific instances in which seg¬ 
regation of races is required, policy 
of the state is to legalize segrega¬ 
tion only in such instances, and all 
other instances of segregation are 
excluded. 

U.S.—Williams v. Kansas City, Mo., 
D.C.MO., 104 P.Supp. 848, affirmed, 
C.C.A, Kansas City, Mo. v. Wil¬ 
liams, 206 F.2d 47, certiorari de¬ 
nied City of Kansas City, Mo. v. 
Williams, 74 S.Ct 46, 346 U.S. 826, 
98 L.Ed. 351. 

L Del.—State ex rel. Green v. Col- 
lison, 197 A 836, 9 W.W.Harr. 245, 
reversed on other grounds 2 A 2d 
97, 9 W.W,Harr. 460, 119 AL.R. 
1422. 

2. Ala—Corpus Juris Secundum cit. 
ed in In re Opinion of the Justices, 
29 So.2d 10, 13, 248 Ala 590. 

Wyo.—Corpus Juris cited in Chicago 
& N. W. Ry. Co. V. Hall, 26 P.2d 
1071, 1073, 46 Wyo. 380. 

12 C.J. p 707 note 28. 

Enumeration weakens as to things 
not enumerated 

La—Western Union TeL Co. v. Loui¬ 
siana R. Comma, 45 So. 598, 120 
La 758. 

3. Ariz.—^Atkinson, Kier Bros., Spi¬ 
cer Co. V. Industrial Commission 
of Arizona 274 P. 634, 35 Ariz. 48. 

Tex.—Collingsworth County v. All- 
red, 40 S.W.2d 13, 120 Tex. 473. 
Wash.—State v. Clausen, 296 P. 1119, 
161 Wash. 700—State v. Clausen, 
253 P. 806, 142 Wash. 460. 

The exclusion of fair Implioations 
of other broad language and broad 
powers covering different subjects 
which are also expressly to be found 
in constitution is not permissible. 
N.T.—^Moscow Fire Ins. Co. of Mos¬ 
cow, Russia V. Bank of New York 
& Trust Co., 294 N.T.S. 648, 161 
Misc. 903, affirmed 1 N.T.S.2d 640, 
253 App.Div. 710 and 1 N.T.S.2d 641, 
253 App.Div, 710, appeal dismissed 
16 N.B.2d 854, 278 N.T. 709, affirm¬ 
ed 3 N.T.S,2d 663, 253 App.Div. 644, 
affirmed 20 N.B.2d 758, 280 N.T. 286, 
reargument denied 21 N.B.2d 890, 
280 N.T. 848, motion denied 24 N. 
B.2d 487, 281 N.T. 818, affirmed 60 
S,Ct 725, 309 U.S. 624, 84 L.Ed. 
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986, and motion denied 56 N.E.2d 
745, 293 N.Y. 749. 

4. Ala.—Corpus Juris Secundum cit. 
ed in In re Opinion of the Jus¬ 
tices, 29 So.2d 10, 13, 248 Ala. 590. 

Fla.—Corpus Juris cited in Segars 
V. State, 115 So. 637, 538, 94 Fla. 
1128. 

Mo.—State on Inf. of McKittrick v. 
Williams, 144 S.W.2d 98, 346 Mo. 
1003. 

Wyo.—Chicago & N. W. Ry. Co. v. 

Hall, 26 P.2d 1071, 46 Wyo. 380. 

12 GJ. p 707 note 29. 

5. Ala.—In re Opinion of the Jus¬ 
tices, 29 So.2d 10, 248 Ala. 590. 

Ariz.—Corpus Juris Secundum quoted 
in Earhart v. Frohmiller, 178 P.2a 
436, 438, 65 Ariz. 221—Atkinson, 
Kier Bros., Spicer Co. v. Industrial 
Commission of Arizona, 274 P. 631, 
35 Ariz. 48—^Home Accident Ins. Co. 
V. Industrial Commission of Ari¬ 
zona, 269 P. 501, 34 Ariz. 201. 

Del.—State ex rel. Green v. Collison. 
197 A 83$, 9 W.W.Harr. 246. re¬ 
versed on other grounds 2 A.2d 97. 
9 W.W.Harr. 460. 

Fla.—Taylor v. Dorsey, 19 So. 2d S7»». 
155 Fla. 305—State v, Bryan, 39 
So. 929, 60 Fla. 293. 

Va.—^Pine v. Commonwealth, 93 S.E. 
662, 121 Va. 812. 

6« Ariz.——Corpus Juris Secundum 
quoted in Earhart v. Frohmiller, 
178 P.2d 436, 438, 66 Ariz. 221. 

Mont.—State ex rel. Normile v. Coo¬ 
ney, 47 P.2d 637. 100 Mont. 301 
—State V. State Board of Kqtiali- 
zation, 185 P. 708, 56 Mont, 413. 
Where two powers are not incon¬ 
sistent the granting or affirmance of 
one of them is not a prohibition of 
exercise of the other. 

R.I-—In re Opinion to the Governor, 
178 A 433, 65 R.I. 56. 
unless accompanied by negative 
terms the enumeration of legislative 
powers is not an exclusion of others 
not named. 

Cal.—^Dean v. Kuchel, 230 P.2d 811, 
37 Cal.2d 97—IMUtcMlIlan Co. v. 
Clarke, 194 P. 1030. 184 Cal, 401, 
17 AL.R. 288. 

7- Ark.—^Bx parte King, 217 S.\V- 
465, 141 Ark. 213. 

Mo.—State ex rel. Crutcher v. Koeln, 
61 S.W.2d 760, 332 Mo. 1229. 
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but it is only a rule of construction to aid in arriv- § 23*. Instrument .Construed as a Whole 

ing at the intent of the instrument, and must not . . . , ^ ^ 

-I. 1* j * xt. It Is a general rule of construction that a constltu- 

oe applied to thwart that intent. ^Iqh should be construed as a whole and effect given to 

Under the maxim, Noscitur a sociis, words of *''®**y possible, 

similar import which are used in association with In ascertaining both the intent and general pur- 
each other should be construed in the same general pose, as well as the meaning, of a constitution or a 


sense.® 

Mont—Gulllckson v. Mitchell, 126 
P.2d 1106, 113 Mont 359—Oorpns 
Jnxis quoted iu Thaanum v. Bynum 
Irr. Dist, 232 P. 528, 530, 72 Mont 
221 . 

Utah.—Nephl Plaster, etc., Co. v. 
Juab County, 93 P. 63, 33 Utah 114, 
14 L.R.A.,N.S.. 1043. 

Wyo.—Corpus Juris cited iu Chicago 
& N. W. Ry. Co. V. Hall. 26 P.2d 
1071, 1074, 46 Wyo. 380. 

8. Utah.—^Nephi Plaster, etc., Co. v. 
Juab County. 93 P. 53, 33 Utah 114, 
14 L.R.A.,N.S., 1043. 

9. Ariz.--Porter v. Hall, 271 P. 411, 
34 Arlz. 308. 

Mo.—State ex rel. Crutcher v, Koeln, 
61 S.W.2d 750. 332 Mo. 1229. 

N.J.—State V. Murzda, 183 A, 305, 116 
N.J.Law 219. 

46 C.J. p 496 note 33 [k]. 

10. U.S.—^National Mut *Lna, Co. of 
Dist of Col. V. Tidewater Transfer 
Co. of Va., C.C.A.Md., 165 P.2d 631, 
reversed on other grounds 69 S.Ct 
1173, 337 U.S. 682, 93 L.Bd. 1556— 
Badger v. Hoidale, C.C.A.Minn., 88 
P.2d 208, 109 A.L..R. 798—Piske v. 
State of Missouri, C.C,A.Mo., 62 P. 
2d 150, reversed on other grounds 
State of Missouri v. Fiske, 54 S.Ct. 
18, 290 U.S. 18, 78 L.Bd. 145. 

Lee County, Ark. v. Holden, D.C. 
Ark., 82 P.Supp, 363—^Zukaitis v. 
Fitzgerald, D.C.Mich., 18 F.Supp. 
1000—^In re Cope, D.C.C 0 I 0 ., 8 F. 
Supp. 778, reheard 8 F.Supp. 961, re¬ 
versed on other grounds, C.C.A., 
Central States Life Ins. Co. v. Chil¬ 
ton, 77 F.2d 993, appeal dismissed 
Christophers v. Cope, 79 F.2d 985. 

Ala.—^In re Opinion of the Justices, 
40 So.2d 849, 252 Ala. 351—In re 
Opinion of the Justices, 188 So. 899, 
237 Ala. 671—State ex reL Fowler 
V. Stone. 185 So. 404, 237 Ala. 78— 
Corpus Juris cited iu State Docks 
Commission v. State ex reL Cum¬ 
mings, 150 So. 345, 346, 227 Ala. 414 
—^Wade V. State, 92 So. 101, 207 
Ala. 1. 

Stone V. State, 101 So. 58, 20 Ala. 
App. 69, certiorari denied Ex parte 
Stone, 101 So. 62, 211 Ala. 601. 

Ariz.—State ex rel. Jones v. Lock¬ 
hart, 266 P.2d 447, 76 Ariz. 390— 
City of Phoenix v. Yates, 208 P.2d 
1147, 69 Ariz. 68—Corporation Com¬ 
mission V. Pacific Greyhound Lines, 
94 P.2d 443, 54 Ariz. 159—Arizona 
Eastern R. Co. v. State, 171 P. 906, 
19 Ariz. 409. 

Ark.—Chesshir v. Copeland, 32 S.W.2d 
301, 182 Ark; 425—Collins v. 


I part thereof, it 

Humphrey, 27 S.W.2d 102, 181 Ark. 
609. 

Cal.—^People v. Western Air Lines, 
268 P.2d 723, 42 Cal.2d 621—Bak- 
kenson v. Superior Court of Los 
Angeles County, 241 P. 874, 197 Cal. 
604. 

Hammond v. McDonald, 122 P.2d 
332, 49 Cal.App.2d 671—^People v. 
Zolotolt 119 P.2d 745, 48 Cal.App. 
2d 360—^Ex parte Jacobson, 60 P.2d 
1001, 16 Cal.App.2d 497. 

Colo.—People v. Field, 181 P. 526. 66 
Colo. 367. 

Conn.—Cahill v. Leopold, 103 A.2d 
818, 141 Conn. 1. 

Del.—State ex rel. Walker v. Harring¬ 
ton, 27 A.2d 67, 8 Terry 14—State 
ex rel. Biggs v. Corley, 172 A. 415, 
6 W.W.Harr, 136—State ex rel. Sat- 
terthwaite v. Highfield, 152 A. 45, 
4 W.W.Harr. 272. 

Fla.— Corpus OTuris cited iu Thomas 
V. State. 68 So.2d 173, 179—Local 
Union No. 619 of United Ass’n of 
Joumesmien and Apprentices of 
Plumbing and Pipefitting Industry 
of U. S. and Canada v. Robertson, 
44 So. 2d 899—Scarborough v. 

Webb’s Cut Rate Drug Co., 8 So. 2d 
913, 150 Fla. 754— Corpus Juris cit¬ 
ed iu State Board of County Com’rs 
of Orange County, 3 So.2d 360, 362, 
147 Fla 270— Corpus Juris cited iu 
Weinberger v. Board of Public In¬ 
struction, 112 So. 253, 256, 93 Fla 
470. 

Ga.—^Birdsey v. Wesleyan College, 87 
S.B.2d 378, 211 Ga 583—Hutchins 
V. Candler, 73 S.B.2d 191, 209 Ga 
415—^Thompson v. Talmadge, 41 S. 
E.2d 883, 201 Ga 867—^Bowen v. 
Lewis, 40 S.E.2d 80, 201 Ga 487. 

Sanders v. Wilkinson County, 26 
S.E.2d 467, 69 GaApp. 676. 

Idaho.—^Boise-Payette Lumber Co. v. 
Challis Independent School Dist. 
No. 1, of Custer County, 268 P. 26, 
46 Idaho 403. 

Ill.—^People ex reL Wellman v. Wash- 
bum, 102 N.E.2d 124, 410 Ill. 322— 
People V. Felnberg, 181 N.E. 437, 
348 Ill. 649—^People v. Barber, 180 
N.E. 633, 348 IlL 40, 92 A.L.R 1131. 

Ind.—^Kirkpatrick v. King, 91 N.B.2d 
785, 228 Ind. 236—Swank v. Tyn¬ 
dall. 78 N.B.2d 636, 226 Ind. 204— 
Square D. Co. v. O’Neal, 72 N.B.2d 
654, 226 Ind. 49—^Tucker v. State, 
35 N.B.2d 270, 218 Ind. 614—State 
V. Dearth, 164 N.E. 489, 201 Ind. 1. 

Iowa—Gallamo v. Long, 243 N.W. 
719, 214 Iowa 805. 

Kan.—State v. Smith, 127 P.2d 518, 
155 Kan. 588, 141 A.L.R. 1023. 
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should be construed as a whole.^® 

Ky.—^Payne v. Davis, 254 S.W.2d 710 
—Shamburger v. Duncan, 263 S.W. 
2d 388—^Pulaski County v. Ben Hur 
Life Ass’n of Crawfordsville, Ind., 
149 S.W.2d 738, 286 Ky. 119—Ab¬ 
bott V. Oldham County Board of 
Education, 114 S.W.2d 1128, 272 
Ky. 664: 

La—^Antoine v. Consolidated-Vultee 
Aircraft Corp., 46 So.2d 26t), 217 La 
261—State ex reL Kemp v. City 
of Baton Rouge, 40 So.2d 477, 216 
La 315—^Meyers v. Flournoy, 25 So. 
2d 601, 209 La 812. 

Me.—^In re Opinion of the Justices, 
16 A.2d 685, 137 Me. 347. 

Md.—Refed V. McKeldin, 116 A.2d 281 
—Johnson’V. Duke, 24 A.2d 304, 180 
Md. 434—Corpus Juris cited iu 
Hanlon v. Levin, 179 A. 286, 288, 
168 Md. 674—^Dinneen v. Rider, 136 
A. 764, 162 Md. 348—Beall v. State, 
103 A. 99, 131 Md. 669. 

Mass.—In re Opinion of the Justices, 
22 N.E.2d 49, 303 Mass. 631, 123 
A.L.R. 199—^Bigney v. Secretary of 
Commonwealth, 16 N.E.2d 573— 
Town of Mt. Washington v. Cook, 
192 N.B. 464, 288 Mass. 67—Ray- 
mer v. Trefry, 132 N.E. 190, 239 
Mass. 410. 

Mich.—^Kunzig v. Liquor Control 
Commission, 42 N.W.2d 247, 327 
Mich. 474—Hunt v. Fenlon, 21 N. 
W.2d 906, 313 Mich. 644—City of 
Lansing v. Hilliard, 14 N.W:2d 426, 
308 Mich. 560. 

Minn.—^Hassler v. Engberg, 48 N.W. 
2d 343, 233 Minn. 487—State v. 
Houndersheldt, 186 N.W. 234, 151 
Minn. 167. 

Misa—Corpus Juris quoted iu State 
V. Jackson, 81 So. 1, 6, 119 Miss. 
727. 

Mo.—State ex rel. Moore v. Tober- 
man, 260 S.W.2d 701, 363 Mo. 245— 
State ex rel. Randolph County v. 
Walden, 206 S.W.2d 979, 357 Mo. 
167—City of Springfield v. Clouse, 
206 S.W.2d 639, 366 Mo. 1239— 
State ex reL Kowats v. Arnold, 204 
S.W,2d 254, 356 Mo. 661—State ex 
rel. Montgomery v. Nordberg, 193 
S.W.2d 10, 354 Mo. 952—State, on 
Inf. of McKittrick v. Williams, 144 
S.W.2d 98, 346 Mo. 1003—State v. 
Adkins, 225 S.W. 981, 284 Mo. 680. 

Mont.—Corpus Juris Secuudmu cited 
iu State ex rel. Palagi v. Regan, 126 
P.2d 818, 826, 113 Mont. 343. 

Neb.—State ex rel. State Ry. Com¬ 
mission V. Ramsey, 37 N.W.2d 502, 
151 Neb. 333—State ex rel. Johnson 
V. Chase, 25 N,W.2d 1, 147 . Neb. 
768—Platte Valley Public Power 
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As far as possible, each provision should be con- I strued so as to harmonize with all the others,with 


and Inisration Dist. v. Lincoln 
Comity, 14 N.W.2d 202, 144 Neb. 
584, 155 A.L.3Et. 412—^Department 
of Bankinsr v. Hedgres, 286 N.W. 
277, 186 Neb. 382—Swanson v. 

State, 271 N.W. 264, 132 Neb. 82— 
Lulkart v. Higgins, 264 N.W. 903, 
130 Neb. 895. 

N.H.—Wheeler ex rel. Boulanger ▼. 

MoHxi, 35 A.2d 513, 93 N.H. 40. 

N.J.—^Behnke v. New Jersey High¬ 
way Authority, 97 A.2d 647, 13 N.J. 
14—John S. Westervelt’s Sons v. 
Regency, Inc., 70 A.2d 767, 3 N.J. 
472. 

In re Dunn's Bstate, 68 A.2d 783, 
5 N.J.Super. 626. 

In re An Act Concerning Alco¬ 
holic Beverages, 31 A.2d 837, 130 
N.J.Law 123—State v. Murzda, 183 
A. 805, 116 N.J.Law 219. 

N.1SI.—State ex reL Hannah v. Armijo, 
28 P.2d 511, 38 N.M. 73. 

N.Y.—Social Investigator Hligribles 
Ass'n V. Taylor, 197 N.B. 262, 268 
N.Y. 233—^People v. Tremaine, 168 
N.E3. 817, 252 N.Y. 27. 

Bareham v. City of Rochester, 

220 N.Y.S. 66, 128 Misc. 642, modi¬ 
fied on other grounds 222 N.Y.S. 
141, 221 App.Div. 86, and 158 N.B. 
61, 246 N.Y. 140. 

N.C.—State v. Bmery, 31 S.B.2d 858, 

221 N.a 581, 167 A.L.R. 441—Ses¬ 
sions V. Columbus County, 200 S.B. 
418, 214 N.C 634. 

N.D.—Corpus Juris Seonadtuai. quoted 
in State ex rel. City of Minot v. 
Gronna, 59 N.W.2d 614, 540—State 
V. Cromwell, 9 N.W.2d 914, 72 N.D. 
565. 

Ohio.—^Bennett v. Bvatt, 62 N.B.2d 
345, 146 Ohio St 587—City of Cin¬ 
cinnati V, Correll. 49 N.B.2d 412, 141 
Ohio St 585—City of Cincinnati v. 
Gamble, 84 N.E.2d 226, 138 Ohio 
St 220—^Proelich v. City of Cleve¬ 
land, 124 N.B. 212, 99 Ohio St 376. 

Fox V. Frank, 3 N.B.2d 996, 52 
Ohio App. 483, petition dismissed 

198 N.B. 873, 130 Ohio St 268. 

Okl.—Coi?ptui Juris Seoumdum dted 

in Board of Com’rs of Marshall 
County V. Shaw, 182 P.2d 507, 611, 

199 Okl. 66—Corpus Juris Secun¬ 
dum quoted in Latting v. Cordell, 
172 P.2d 897, 197 Okl. 869, follow¬ 
ed in Temple v. Cordell, 172 P.2d 
412, 197 OkL 886, and Hoyt v. Cor¬ 
dell, 172 P.2d 414, 197 OkL 386— 
State ex reL Board of Com'rs of 
Harmon County v. Oklahoma Tax 
Commission, 127 P.2d 1052, 191 OkL 
155—^Finerty v. First Nat Bank, 
218 P. 869. 92 OkL 102, 32 A.L.R. 
1826. 

Matthews v. State, 93 P.2d 549, 67 
Okl.Cr. 203. 

Or.—Kosydar v. Collins, 270 P.2d 132, 
201 Or. 271—Spence v. Watson, 186 
P.2d 786. 182 Or. 233—State ex 
reL Cutlip v. Common Council of 
City of North Bend. 137 P.2d 607, 


171 Or. 829—Jory v. Martin, 66 P.2d 
1093, 163 Or. 278—Corporation of 
Sisters of Mercy v. Lane County, 
261 P. 694, 123 Or. 144. 

Pa.—^U. S. V. Board of Finance and 
Revenue, 85 A.2d 156, 369 Pa. 386 
—Commonwealth ex rel. Bunch v. 
Beattie. 73 A.2d 664, 364 Pa. 672— 
Long v. School Dist of Chelten¬ 
ham Tp., 112 A. 545, 269 Pa. 472. 

R. I.—^In re Opinion to the Governor, 
4 A.2d 487, 62 R.L 200, 121 A.L.R. 
806. 

S. C.—Lee v. Clark. 77 S.B.2d 486, 
224 S.G 138—Wagener v. Smith, 71 
S.B.2d 1, 221 S.C. 438—Owens v. 
Smith, 68 S.B.2d 332, 216 S.O 382 
—Gaud V. Walker, 68 S.B.2d 316, 
214 S.C 451—^Trustees of Wofford 
College V. City of Spartanburg, 23 
S.B.2d 9. 201 S.C, 316—Powell v. 
Hargrove, 134 S.B. 880, 136 S.C. 
346. 

S.D.—^Read v. Jerauld County, 17 N. 

W.2d 269, 70 S.D. 298. 

Tenn.—^Davis v. Williams, 12 S.W.2d 
632, 158 Tenn. 34. 

Tex.—Bx parte Sanders, 215 S.W.2d 
825, 147 Tex. 248—^Dimcan v. Gab- 
ler, 216 S.W.2d 165, 147 Tex. 229— 
Texas Nat Guard Armory Board 

V. McCraw, 126 S.W.2d 627, 182 Tex. 
613—JTones v. Williams, 45 S.W.2d 
180, 121 Tex. 94, 79 A.L.R. 983— 
Collingsworth County v. Allred, 40 
S.W.2d 18, 120 Tex. 473—Fergu¬ 
son V. Wilcox, 28 S.W.2d 626, 119 
Tex. 280. 

Corpus Juris Secundum cited in 
Meredith v. Sharp, Civ.App., 256 S. 

W. 2d 870, 871, error refused 259 S. 
W.2d 172, 152 Tex. 437—Snelson v. 
Murray. Clv.App., 262 S.W.2d 720, 
refused no reversible error—St^e 
ex rel. Hancock v. Ennis, Clv.App., 
196 S.W.2d 161, Refused no revers¬ 
ible error. 

Pierson v. State, 177 S.W.2d 975, 
147 Tex.Cr. 16. 

Va.—^Dean v. Paolicelli, 72 S.B.2d 
606, 194 Va. 219—Griffin v. No3> 
folk County, 196 S.E. 698, 170 Va 
870—^Board of Sup’rs of King and 
Queen County v. Cox, 166 S.E. 765, 
156 Va 687—City of Portsmouth 
V. Weiss, 138 S.B. 781, 146 Va 94, 
Wash.—Sears v. Western Thrift 
Stores of Olympia, 116 P.2d 766, 10 
Wash.2d 872. 

W.Va—Charleston Transit Co. v. 
Condry, 86 S.B.2d 391—State ex rel. 
Thompson v. Morton, 84 S.E.2d 791 
—^Flesher v. Board of Review, W. 
Va Dept of Veterans' Affairs, 77 
S.E.2d 890. 

Wis.—State ex rel. Martin v. Hell, 

7 N.W.2d 376. 242 Wis. 41—State 
ex reL Martin v. Zimmerman, 289 
N.W. 662, 233 Wis. 442. 

Wyo.—^May v. City of Laramie, 131 
P.2d 300, 58 Wyo. 240—Corpus Jur¬ 
is cited in Ross v. Trustees of Uni- 
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versity of Wyoming, 228 P. 642, 651, 
31 Wyo. 464. 
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“The entire Constitution must be 
regarded as a whole. Each part must 
be construed, not by Itself, but with 
reference to the whole, and no re¬ 
sult should be reached which would 
be absurd or unworkable.*' 

Md.—^Montgomery County Com’rs v. 
Supervisors of Elections of Mont¬ 
gomery County, 63 A.2d 736, 740, 
192 Md. 196. 

IMvislott of ooustitutiou into chap¬ 
ters and sections is mere matter of 
convenience, for reference purpose, 
and of no significance in applying 
rules of construction and interpreta¬ 
tion. 

Mont—State v. Moody, 230 P. 675, 71 
Mont 473. 

Satire sectioa 

Effect must be given to the entire 
section of the constitution. 

Mich.—People v. Alger. 35 N.W. 2d 
669, 828 Mich. 623—Vetter v. Fow¬ 
ler. 133 N.W. 600, 167 Mich. 499. 
Selatloa of subject matter to title of 
article 

Subject, matter of article of con¬ 
stitution need not be limited to sub¬ 
ject expressed in title of article, but 
provisions of article are presumed 
to relate to subject matter expressed 
in title unless context indicates con¬ 
trary. 

Ind.—^Hall v. Essner, 193 N.E. 86, 208 
Ind. 99. 

A me n dm ents and constitution as one 
instrument 

Mass.—Trefry v. Putnam, 116 N.B. 
904, 227 Mass. 622. L.R.A.1917P 
806. 

Neb.—^Mekota v. State Board of 
Equalization and Assessment, 19 N. 
W.2d 633, 146 Neb. 370. 

IL U.S.—Evans v. Gore, Ky., 40 S. 
Ct 660, 263 U.S. 245, 64 L.Ed. 887, 
11 A.L.R. 619. 

Fiske V. State of Missouri, C.C.A. 
Mo., 62 F.2d 150, reversed on other 
grounds State of Missouri v. Fiske, 
64 S.Ct. 18, 290 U.S. 18, 78 L.Ed. 
145—National Mut Ins. Co. of Dist. 
of CoL V. Tidewater Transfer Co. 
of Va., C.C.A,Md., 166 F.2d 631, re¬ 
versed on other grounds 69 S.Ct 
1173, 337 U.S. 582, 93 L.Ed. 1566. 

Heitsch v. Kavanagh, D.C.Mich., 
97 F.Supp. 749, affirmed C.A., 200 
F.2d 178, certiorari denied 73 S.Ct 
829, 345 U.S. 939, 97 L.Ed. 1366. 

Ala.—Corpus Juris cited in State 
Docks Commission v. State ex reL 
Cummings, 160 So. 345, 346, 227 
Ala. 414—Wade v. State, 92 So. 101, 
207 Ala. 1. 

Ariz.—Corporation Commission v. Pa¬ 
cific Greyhound Lines, 94 P.2d 443, 
54 Ariz. 159. 

Ark.—Smith v. Cole, 61 S.W.2d 55. 
187 Ark. 471—Chesshir v. Copeland, 
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a view to giving effect to each and every provisiod | of the instrument as a whole,^* 
in so far as it shall be consistent with a construction | 


32 S.W.2d 801. 182 Ark. 426--Car- 
ter V. Cain, 14 S.W.2d 250, 179 Ark. 
79—^Jackson v. Madison County, 300 
S.W. 924, 175 Ark. 826—^Ex parte 
King. 217 S.W. 465, 141 Ark. 213. 

CaL—^People v. Western Air Lines, 
268 P.2d 728. 42 Cal.2d 621—^Rose v. 
State. 123 P.2d 506, 19 Cal.2d 713, 
followed in Bettencourt v. State, 
128 P.2d 525. 19 Cal.2d 876, Brandon 
V. State. 123 P.2d 526, 19 CaL2d 877, 
Jones V. State. 123 P.2d 526, 19 Cal. 
2d 874, and Laughlin v. State, 123 
P.2d 626, 19 Cal.2d 876—Galvin v. 
Board of Sup*rs of Contra Costa 
County, 235 P. 450, 195 Cal. 686. 

BCammond v. McDonald, 122 P.2d 
332, 49 Cal.App.2d 671—^People v. 
Zolotoff, 119 P.2d 745, 48 CalAj>P. 
2d 360. 

Colo.—Cooper Motors v. Board of 
County Com’rs of Jackson County, 
279 P.2d 685—^People v. Higgins, 
168 P. 740, 69 Colo. 79. 

Pla.—Local Union No. 619 of United 
Ass'n of Journeymen and Appren¬ 
tices of Plumbing and Pipefitting 
Industry of U. S. and Canada v. 
Robertson, 44 So.2d 899—Wheeler 
V. Meggs, 78 So. 686, 76 Pla. 687. 

Ga.—^Birdsey v. Wesleyan College, 87 
S.B.2d 378, 211 Ga. 583—McLucas 

V. State Bridge Bldg. Authority, 77 
S.B,2d 631, 210 Ga. 1—Hooper v. 
Almand, 25 S.B.2d 778, 196 Ga. 62. 

m. —^People ex rel. Wellman v. Wash¬ 
burn, 102 N.E.2d 124, 410 Ill. 322. 

Ind.—Swank v. Tyndall. 78 N.£l2d 
685, 226 Ind. 204—Tucker v. State, 
36 N.E.2d 270, 218 Ind. 614—In re 
Petition to Transfer Appeals, 174 
N.B. 812. 202 Ind, 365, 

Ky.—Shamburger v. Duncan, 263 S. 

W. 2d 888—Runyon v. Smith, 212 S. 
W.2d 521, 808 Ky. 73—Abbott v. 
Oldham County Board of Education, 
114 S.W.2d 1128, 272 Ky. 664—Com¬ 
monwealth v. Sparks, 265 S.W. 869, 
201 Ky. 6. 

La.—^Meyers v. Flournoy, 26 So.2d 
601, 209 La. 812. 

Md.—Reed v. McKeldln, 115 A.2d 281. 

Mass.—In re Opinion of the Justices, 
22 N.E.2d 49, 303 Mass. 631, 123 
A.L.R. 199—^In re Opinion of the 
Justices, 197 N.E. 95, 291 Mass. 678 
—^In re Opinion of the Justices, 131 
N.E. 26. 237 Mass. 598. 

Mich.-Hunt v. Fenlon, 21 N.W.2d 
906. 313 Mich. 644--City of Lans¬ 
ing V. Hilliard, 14 N.W.2d 426, 308 
Mich. 560. 

Minn.—State v. Houndersheldt, 186 
N.W. 234, 151 Minn. 167. 

Miss.—State v. Jackson, 81 So. 1, 119 
Miss. 727. 

Mo.—State ex rel. Moore v. Tober- 
man, 250 S.W.2d 701, 363 Mo. 245— 
State ex inf. McKittrick v. Bode, 
113 S.W.2d 806, 342 Mo. 162—State 
ex rel. Crutcher v. Koeln. 61 S.W.2d 
760. 332 Mo. 1229. 


Neb.—Swanson v. State, 271 N.W. 
264, 132 Neb. 82—Luikart v. Hig¬ 
gins, 264 N.W. 903. 130 Neb. 395 
• —In re Lincoln Traction Co., 171 
N.W. 192, 103 Neb. 229. 

N. J.—Behnke v. New Jersey Highway 
Authority, 97 A.2d 647, 18 N.J. 14 
—^Fischer v. Bedminster Tp., Som¬ 
erset County, 76 A.2d 673, 6 N.J. 
634. 

N.a— State V. Emery. 31 S.B.2d 868, 
224 N.a 681, 157 A.L.R. 441. 

N.D.—State v. Sherman, 245 N.W. 
877, 68 N.D. 9. 

Ohio.—City of Cincinnati v. Correll, 
49 N.E.2d 412, 141 Ohio St. 635. 

Okl.—Oorpas Juris Secundum (quoted 
la Latting v. Cordell. 172 P.2d 397. 
197 OkL 869, followed in Temple 
V. Cordell, 172 P.2d 412. 197 OkL 
886 and Hoyt v. Cordell. 172 P.2d 
414. 197 Okl. 386—Corpus Juris 
Secundum dted in Oklahoma Nat¬ 
ural Gas Co. V. State ex reL Vas- 
sar, 101 P.2d 793, 796, 187 OkL 164. 

Matthews v. State. 93 P.2d 549, 
67 Okl.Cr. 203. 

Or.—Jory v. Martin. 56 P.2d 1093, 
168 Or, 278. 

Pa.—U. S. v. Board of Finance and 
Revenue, 85 A.2d 156, 369 Pa. 886 
—^Leahey v. Farrell, 66 A.2d 577, 
362 Pa. 62. 

Commonwealth v. Harrison, 51 
Pa.Dist. A Co. 189, 64 Dauph.Co. 
895. 

S.a— Lee V. Clark, 77 S.B.2d 486, 224 
S.C. 138—Wagener v. Smith, 71 S. 
B.2d 1, 221 S.a 438—Owens v. 
Smith, 58 S.E.2d 332, 216 S.C. 382— 
Gaud V. Walker, 53 S.E.2d 316, 214 
S.C. 451—Hildebrand v. High 
School Dist. No. 32. 186 S.E. 757, 
138 S.C. 445. 

Tex.—Texas Nat- Guard Armory 
Board v. McCraw, 126 S.W.2d 627, 
132 Tex. 613—Corpus Juris cited in 
Morrow v. Corbin, 62 S.W.2d 641, 
646, 122 Tex, 563—Jones v, Wil¬ 
liams, 45 S.W.2d 130, 121 Tex. 94, 79 
A.L.R. 983—Ceilingswoi^ County 
V. Allred, 40 S.W.2d 18, 120 Tex. 
473. 

Flemlng-Stitzer Road Bldg. Co. 
V. Chastain, Civ.App., 241 S.W. 619. 
Va.—Dean v. Paolicelli, 72 S.B.2d 606, 
194 Va. 219—^Newberry v. Common¬ 
wealth, 66 S.B.2d 841, 192 Va. 819— 
Howell V. Commonwealth, 46 S.E. 
2d 87, 187 Va. 34—^Board of Supers 
of King and Queen County v. Cox, 
156 S.B. 765, 166 Va. 687—City of 
Portsmouth v. Weiss, 183 S.E. 781, 
146 Va. 94. 

W.Va.—State ex rel. Thompson v. 
Morton, 84 S.E.2d 791—^Beiry v. 
Fox, 172 SJBJ. 896, 114 W.Va. 618. 
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In, case of real inconsistency, there 
is no room for application of the 
rule. 


Mo.—State ex inf. McKittrick v. Bode, 
113 S.W.2d 806, 342 Mo. 162. 

Mont.—State ex rel. Greene v. Ander¬ 
son, 129 P.2d 874, 113 Mont. 582. 

Clauses held not ootezmimous 
The import-export clause and com¬ 
merce clause of federal Constitution, 
while related are not coterminous, 
and the limitations of one cannot be 
read into the other. 

U.S.—Richfield Oil Corp. v. State 
Board of Eaualization, 67 S.Ct. 156, 
329 U.S. 69, 91 L.Ed. 80, conformed 
to 176 P.2d 372, 29 Cal.2d 560. 

Provisions hdd not inoonslstent 
Even though Budget Amendment 
does constitute a limited executive 
restraint on unbridled power of leg¬ 
islature in making appropriations 
which will create a deficit, there Is no 
such inconsistency between the provi¬ 
sions of the amendment and the con¬ 
stitutional delegation of power to leg¬ 
islature to appropriate money and 
levy taxes for state purposes as will 
bring into play the Budget Amend¬ 
ment subsection requiring that provi¬ 
sions of amendment prevail in event 
of inconsistency between such provi¬ 
sions and any of the other provisions 
of the constitution, except amend¬ 
ments theretofore ratified. 

W.Va.—State ex rel. Trent v. Sims, 
77 S.E.2d 122. 

12. U.S.—^Evans v. Gore, Ky., 40 S. 
Ct 550, 263 U.S. 245, 64 L.Ed. 887, 
11 A.L.R. 619. 

Elrod V. Moss, C.C.A.S.C., 278 F. 
128. 

Ala.—State ex rel. Fowler v. Stone, 
185 So. 404, 237 Ala. 78—Bouchelle 
V. State Highway Commission, 100 
So. 884, 211 Ala. 474—Wade v. 
State, 92 So. 101, 207 Ala. 1. 

Stone V. State, 101 So. 58, 20 Ala. 
App. 69, certiorari denied Ex parte 
Stone, 101 So. 62, 211 Ala. 601. 

Ariz.—City of Phoenix v. Tates, 203 
P.2d 1147, 69 Ariz. 68—Moore v. 
Valley Garden Center, 186 P.2d 998, 
66 Ariz. 209—Corporation Commis¬ 
sion V. Pacific Greyhound Lines, 94 
P.2d 443, 64 Ajrlz. 159—Corpus Ju¬ 
ris oited la McBride v. Kerby, 260 
P. 435, 437. 32 Ariz. 515. 

Ark.—Jackson v. Madison County, 
300 S.W. 924, 175 Ark. 826. 

Cal.—Smith v. State Board of Con¬ 
trol, 10 P.2d 736, 215 Cal. 421. 

Hammond v. McDonald, 122 P.2d 
332, 49 Cal.App.2d 671—^People v. 
Zolotofi, 119 P.2d 745, 48 Cal.App.2d 
360. 

Colo.—^People v. Higgins, 168 P. 740, 
69 Colo. 79. 

Conn.—Cahill v. Leopold, 103 A.2d 
818, 141 Conn. 1. 

Fla.—Scarborough v. Webb's Cut 
Rate Drug Co., 8 So.2d 918, 150 Fla. 
764. ^ 
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§ 23 GONSTITUnONAL LAW 16 C.J.S. 

All constitutional provisions have equal digni- has been inserted for some useful purpose and 
ty 12.6 The presumption and legal intendment is courts should avoid a construction which would 
that each and every clause in a written constitution render any portion of the constitution meaningless.^^ 


Ga.—^Hutchins v. Candler, 78 S.E.2d 
191/209 Ga. 415-r-Bowen ▼. Lewis, 
40 S.R2d 80, 201 Ga. 487. 

Sanders v. Wilkinson County, 26 
S.B.2d 467, 69 Ga.App. 676. 

Ill.—^People ex rel. Wellman v. Wash- 
bum, 102 N.E.2d 124, 410 Ill. ,322. 

Ind.—Swank v. Tyndall, 78 N.E.2d 
535, 226 Ind. 204—State v. Dearth, 
164 N.E. 489, 201 Ind. 1. 

Ky.—Payne v. Davis, 254 S.W.2d 710 
—Shamburger v. Duncan, 253 S.W. 
2d 338—^Pulaski County v. Ben Hur 
Life Ass*n of Crawfordsville, Ind., 
.149 S.W.2d 738, 286 Ky. 119. 

Me.—^In re Opinion of the Justices, 16 
.A.2d 585, 137 Me. 347. 

Md.-r-Jolmson v. Duke, 24 At.2d 304, 

, 180 Md. 484—Dinneen v. Rider, 136 

. A. .764, 152 Md. 343—Beall V, State, 
.103 A. 99, 1$1 Md. 669. 

iviass.—iTont v. Secretary of ,Com- 
,. monwealth, 176 N.E, 1, 275 Mass. 
365. 

Miss.—State v. Jackson, 81 So. 1, 119 
Miss. 727. 

Mo.—State ex rel. Moore v. Tober- 
man, 250 aW.2d 701, 363 Mo. 245— 
. State, on Inf. of McKittrick, v. 
Williams. 144 S.W.2d 98. 346 Mo. 
1003—State ex rel. Crutcher, v. 
Koeln, 61 S.W.2d 750, 832 Mo. 1229 
—State ex rel. Russell v. State 
Highway Commission, 42 S.W.2d 
196, 328 Mo. 942. 

Mont.—Corpus Juris Secuudxuu died 
in State ex rel. Palagri v. .Regun, 
126,. P.2d 818^ 826, 113 Mont. 343— 
State V. Cooney, 22$ P. 1007, 70 
Mont. 355—^Martlen v. Porter, 219 
P. 817, 68 Mont. 460. 

Neb.—State ex rel. State Ry. Commis¬ 
sion V. Ramsey, 37 N.W.2d 602, 151 
Neb. 333—Swanson v. State, 271 N. 
W. 264, 182 Neb. 82—Luikart v. 
Higginsi 264 N.W. 903, 130 Neb. 
395. 

N. J.—^Behnke v. New Jersey Highway 
Authority, 97 A.2d 647, 13 N.J, 14 
—John S. Westervelt's Sons v. Re¬ 
gency, Inc., 70 A.2d 767, 3 N.J. 472. 

In re Dunn’s Estate, 68 A.2d 783, 
5 N.J.Super. 626. 

Murphy v. Zink, 54 A.2d 250, 136 
N.J.Law 235, affirmed 57 A.2d 388, 
136 N.XLaw 636. 

N.C.—Sessions v. Columbus County, 
200'S.E. 418, 214 N.C. 634. 

N.D.—State V. Sherman, 246 N.W. 877, 

, 68 N.D. 9. 

Ohio.—Bennett v. Bvatt, 62 N.E. 2d 
345, 146 Ohio St 687—City of Cin¬ 
cinnati V. Correll, 49 N.B.2d 412, 141 
Ghlo St 636—City of Cincinnati 
V. Gamble, 34 N.E.2d 226, 138 Ohio 

' • St 220—FToeliCh v. City of Cleve¬ 
land, 124 N.E. 212, 99 Ohio St 876. 

Okt.—Corpus Juris Secundum ^xioted 
. in Latting v. Cordell, 172 P.2d 397, 
197 Okl. 369, followed in Temi>le v. 


Cordell, 172 P.2d 412, 197 Okl. 386 
and Hoyt v. Cordell, 172 P.2d 414, 
197 Okl. 386—State ex rel. Board of 
Com’rs of Harmon County v. Okla¬ 
homa Tax Commission, 127 P.2d 
1052, 191 Okl. 166— Corpus Juris 
Secundum cited in Oklahoma Nat¬ 
ural Gas Co. V. State ex rel. Vas- 
sar, 101 P.2d 793, 796, 187 Okl. 164 
—^Pinerty v. First Nat Bank, 218 
P. 859, 92 OkL 102, 82 A.L.R. 1326. 

Pierro v. Turner, 247 P.2d 291, 95 
OkLCr. 425—Matthew's v. State, 93 
P.2d 649, 67 Okl.Cr. 203. 

Or.—State ex reL Gladden v. Loner- 
gan, 269 P.2d 491, 201 Or. 163— 
State ex rel. Cutlip v. Common 
Council of City of North Bend, 137 
P.2d 607, 171 Or. 329. 

Pa.—^U. S. V. Board of Finance and 
Revenue, 85 A.2d 166, 369 Pa. 386— 
Long V. School Dlst of Chelten¬ 
ham Tp., 112 A. 646, 269 Pa. 472. 

R. I.—^In re Opinion to the Governor, 
4 A.2d 487, 62 R.I. 200, 121 A.L.R. 
.806. 

S. C.—Owens v. Smith, 68 S.E.2d 332, 
216 S.C. 382—^Trustees of Wofford 
College V. City of Spartanburg, 23 
S.E.2d 9, 201 S.C. 315—Shelor v. 
Pace, 148 S.B. 726, 161 S.C. 99. 

S,D.—Read v, Jerauld County, 17 N. 
W.2d 269, 70 S.D. 298. 

Tex.—^Bx parte Sanders, 215 S.W.2d 
326, 147 Tex. 248—^Duncan v. Gab- 
ler, 216 S.W.2d 166, 147 Tex. 229— 
Texas Nat. Guard Armory Board v. 
McCraw, 126 S.W.2d 627, 132 Tex. 
613—Jones v. Williams, 46 S.W.2d 
130, 121 Tex. 94, 79 A.L.R. 983— 
Collingsworth County v. Allred, 40 
S.W.2d 13, 120 Tex. 478. 

State V. Gillette’s Bstate, Com. 
App., 10 S.W.2d 984. 

State ex rel. Hancock v. Bnnis, 
Civ.App., 195 S.W.2d 161, refused no 
reversible error—-Wilson v. Abilene 
Independent School Dist., Clv.App., 
190 S.W.2d 406, refused for want 
of merit—Bucaline Medicine Co. v. 
Standard Inv. Co., Civ.App., 25 S. 
W.2d 259, error refused. 

Va.—Dean v. Paollcelli, 72 S.E.2d 606, 
194 Va. 219. 

Wash.—Sears v. Western Thrift 
Stores of Olympia, 116 P.2d 756, 
10 Wash.2d 872. 

W.Va.—State ex rel. Thompson v. 
Morton, 84 S.E.2d 791—^Flesher v. 
Board of Review, W. Va. Dept, of 
Veterans’ Affairs, 77 S.B.2d 890. 

Wyo.—^Ross V. Trustees of Universi¬ 
ty of Wyoming, 228 P.- 642, 31 Wyo. 
464. 

12 C.J. p 708 note 37. 

ZSaoh part is regarded as welded 

into place. 

Or.—Corporation of Sisters of Mercy 
V. Lane County, 261 P. 694, 123 Or. 
144. 


12.6 N.M.—^McCormick v. Board of 
Education of Hobbs Municipal 
School Dist No. 16, 274 P.2d 299, 
58 N.M. 648. 

The federal Constitutiou is not to 
be construed as destroying itself, but 
its principles are of equal dignity, 
and none must be so enforced as to 
nullify or substantially impair the 
other. 

Ky.—^Reuben H. Donnelley Corp. v. 
City of Bellevue, 140 S.W.2d 1024, 
283 Ky. 152. 

13. Ariz.—City of Phoenix v. Tates, 
208 P.2d 1147. 69 Ariz. 68. 

Cal.—^Hammond v. McDonald, 122 P. 
2d 332. 49 Cal.2d 671. 

People V. Zolotoff, 119 P.2d 745, 
48 Cal.App.2d 360. 

Fla.—^Thomas v. State ex rel. Cobb, 58 
So.2d 173, 34 A.L.R.2d 140—Scar¬ 
borough V. Webb’s Cut Rate Drug 
Co., 8 So.2d 913, 150 Fla. 754. 

Ill.—^People ex rel. Wellman v. Wash- 
bum, 102 N.E.2d 124, 410 Ill. 322. 
Neb.—State ex rel. State Ry. Com¬ 
mission V. Ramsey, 37 N.W. 2d 502, 
151 Neb. 333—Mekota v. State 
Board of Equalization and Assess¬ 
ment, 19 N.W.2d 633, 146 Neb. 3T0. 
N.J.—^Behnke v. New Jersey Highway 
Authority, 97 A.2d 647. 13 N.J. 14 
—John S. Vrestervelt’s Sons v. Re¬ 
gency, Inc., 70 A,2d 767, 3 N.J. 472. 
Okl.—^Knapp v. State ex rel. Com’rs 
of State Land Office, 243 P.2d 660, 

206 Okl. 363—Corpus Jlxris Secun¬ 
dum cited in Oklahoma Natural 
Gas Co. V. State ex rel. Vassar, 
101 P.2d 793, 796, 187 Okl. 164. 

Or.—^Jory v. Martin, 66 P.2d 1093, 163 
Or. 278. 

W.Va.—^Flesher v. Board of Review, 
W. Va. Dept, of Veterans* Affairs, 
77 S.E.2d 890. 

12 C.J. p 707 note 35. 

14. Ala.—Wade v. States 92 So. 101, 

207 Ala. 1. 

Ariz.—City of Phoenix v. Tates, 208 
P.2d 1147, 69 Ariz. 68—Arizona 
Eastern R. Co. v. State, 171 P. 906, 
19 Ariz. 409. 

Cal.—^Hammond v. McDonald. 122 P. 
2d 332, 49 Cal.App.2d 671—People 

V. Zolotoff. 119 P.2d 745, 48 Cal. 
App.2d 360. 

Fla.—Scarborough v. Webb’s Cut 
Rate Drug Co., 8 So.2d 913, 150 Fla. 
754. 

Ga.—^McLucas v. State Bridge Bldg. 

Authority, 77 S.E.2d 631, 210 Ga. 1. 
Ill.—People ex reL Wellman v. Wash- 
bum, 102 N.B.2d 124, 410 Ill. 322. 
Ky.—Shamburger v. Duncan. 253 S. 

W. 2d 388—^Runyon v. Smith, 212 S. 
W.2d 621, 308 Ky. 73. 

La.—Meyers v. Flournoy, 25 So.2d 
601, 209 La. 812. 

Md.—Beall v. State, 103 A. 99, 181 
Md. 669. 
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16 C. J. S. CONSTITUTIONAL LAW § 23 

Different sections, amendments, or provisions re- j lating to the same subject,^^ or of the same matter 


Mo.T—State ex. rel. Moore v. Tober- 
man, 260 S.W.2d 701,. 363 Mo. 246. 

Neb.—State ex rel. State Ry. Com¬ 
mission V. Ramsey, 87 N.W.2d 602, 
161 Neb. 833—Mekota v. State 
Board of Equalization and Assess¬ 
ment, 19 N.W.2d 633, 146 Neb. 370. 

N.J.—^Behnke v. New Jersey Highway 
Authority, 97 A.2d 647, 13 N.J. 14 
—John S. Westervelt*s Sons v. Re¬ 
gency. Inc., 70 A.2d 767, 8 N.J. 472. 

N.C.—State v. Emery, 31 S.E.2d 868, 
224 N.C. 681, 167 A.L..R. 441—Ses¬ 
sions V. Columbus County, 200 S.E. 
418, 214 N.a 634. 

Ohio.—City of Cleveland v. Artl, 23 
N.E.2d 626, 62 Ohio App. 210. 

Okl.—Corpus Juris Secundum quoted 
in Oklahoma Natural Gas Co. v. 
State ex reL Vassar, 101 P.2d 793, 
796, 187 OkL 164. 

Or.—State ex rel. Gladden v. Loner- 
gan, 269 P.2d 491, 201 Or. 163. 

Tex.—Hanson v. Jordan, 198 S.W.2d 
262, 146 Tex. 320. 

State V. Gillette's Estate, Com. 
App., 10 S.W.2d 984. 

Wash.—Group Health Co-op. of Pu¬ 
get Sound V. King County Medical 
Soa, 237 P.2d 737. 39 Wash.2d 686. 

W.Va.—^Plesher v. Board of Review, 
W. Va. Dept, of Veterans’ Affairs, 
77 S.B.2d 890. 

15. tJ.S.—^Eisner v. Macomber, N.Y., 
40 S.Ct 189, 252 U.S. 189, 64 L.Bd. 
621, 9 A.Ii.R. 1570. 

Simler v. Wilson, C.AOkl., 210 P. 
2d 99, certiorari denied 74 S.Ct. 681, 
347 U.S. 954, 98 L.Ed. 1099, rehear¬ 
ing denied 74 S.Ct. 786, 347 U.S, 
973, 98 L.Bd. 1113—^National Mut. 
Ins. Co. of Dist. of Col. v. Tidewa¬ 
ter Transfer Co. of Va., 165 P.2d 
531, reversed on other grounds 69 
S.Ct. 1173, 337 U.S. 682, 93 D.Ed. 
1656. 

Lee County, Ark. v. Holden, D.C. 
Ark., 82 P.Supp. 353. 

Ala.—In re Opinion of the Justices, 
188 So. 899, 237 Ala. 671. 

Ariz.—Red Rover Copper Co. v. In¬ 
dustrial Commission, 118 P.2d 1102, 
68 Ariz. 203, 137 A.L.R. 740—Kerby 
V. Grlffln, 62 P.2d 1131, 48 Ariz. 434 
— Corpus Juris cited in Herndon v. 
Hammons, 262 P. 620, 621, 33 Ariz. 
88—Clark v. Boyce, 185 P. 136, 20 
Ariz. 644. 

Ark.—Shepherd v. City of Little 
Rock. 36 S.W.2d 361, 183 Ark. 244— 
Chesshir v. Copeland, 32 S.W.2d 
301, 182 Ark. 425. 

Cal.—People v. Zolotoff, 119 P.2d 745, 
48 Cal.App.2d 360. 

Fla.—^Local Union No. 619 of United 
Ass’n of Journeymen and Appren¬ 
tices of Plumbing and Pipefltting 
Industry of U. S. and Canada v, 
Robertson, 44 So.2d 899—Cates v. 
Heffeman, 18 So.2d 11, 154 Fla. 422 
—^Tampa Electric Co. v. Cooper, 14 
So.2d 388, 163 Fla. 81—State ex rel. 
Attorney General v. City of Avon 


Park. 149 So. 409, 108 Fla. 641, re¬ 
hearing denied State ex rel. Davis 

V. City of Avon Park, 161 So. 701, 
117 Flcu 656, modified on other 
grounds 158 So. 159, 117 Fla. 566, 
98 A.L.R. 230. 

Ga.—^Hutchins v. Candler, 73 S.E.2d 
191, 209 Ga- 415—^Bowen v. Lewis, 
40 S.E.2d 80, 201 Ga. 487. 

Sanders v. Wilkinson County, 26 
S.E.2d 467, 69 Ga.App. 676. 

Idaho.—Lyons v. Bottolfsen, 101 P. 
2d 1, 61 Idaho 281. 

Ill.—People V. Smith, 168 N.E. 418, 
327 Ill. 11. 

Ind.—Swank v. Tsmdall, 78 N.B.2d 
636, 226 Ind. 204—Square D. Co. v. 
O’Neal. 72 N.B.2d 664, 226 Ind. 49. 

Kan.—State v. Smith, 127 P.2d 618, 
165 Kan. 688, 141 A.L.R. 1023. 

Ky.—Payne v. Davis, 264 S.W.2d 710 
—City of Somerset v. Caylor, 241 S. 

W. 2d 990—^Board .of Education of 
Spencer County v. Spencer County, 
Levee, Flood Control and Drainage 
Dist No. 1, by its Board of Com’rs, 
230 S.W.2d 81, 313 Ky. 8—Runyon 
V. Smith, 212 S.W.2d 621, 308 Ky. 
73—^Pulaski County v. Ben Hur 
Life Ass’n of Crawfordsville, Ind., 
149 S.W.2d 738, 286 Ky. 119—City 
of Ashland v. Fannin, 111 S.W.2d 
420, 271 Ky. 270—Pinkston v. Wat¬ 
kins, 216 S.W. 862, 186 Ky. 366. 

La.—^Antoine v. Consolidated-Vultee 
Aircraft Corp., 46 So.2d 260, ‘217 
La. 261—State ex reL Kemp v. City 
of Baton Rouge, 40 So.2d 477, 215 
La. 316—^Meyers v. Flournoy, 25 
So.2d 601, 209 La. 812—Middleton 
V. Police Jury, Parish of Jefferson, 
125 So. 447, 169 La. 458. 

Mich.—Thoman v. City of Lansing, 
24 N.W.2d 213, 316 Mich. 666—Hunt 
V. Fenlon, 21 N.W.2d 906, 313 Mich. 
644—City of Lansing v. Hilliard, 14 
N.W.2d 426, 308 Mich, 660—Lake 
Superior District Power Co. v. City 
of Bessemer, 286 N.W. 20, 288 Mich. 
465. 

Mo.—State ex rel. Kowats v. Arnold, 
204 S.W,2d 264, 366 Mo. 661—State 
ex rel. State Highway Commission 
V. Huff, 61 S.W.2d 40, 330 Mo. 939— 
State ex rel. City of Marshall v. 
Hackmann, 203 S.W. 960, 274 Mo. 
651. 

Mont.—State v. Moody, 230 P. 676, 
71 Mont. 473—^Hllger v. Moore, 182 
P. 477, 56 Mont. 146. 

Neb.—State ex rel. Randall v. Hall, 
249 N.W. 756, 125 Neb. 236. 

N.J.—^John S, Westervelt’s Sons v. 
Regency, Inc., 70 A.2d 767, 3 N.J. 
472. 

In re Dunn's Estate, 68 A.2d 783, 
5 N.J.Super. 626. 

In re An Act Concerning Alcohol¬ 
ic Beverages, 31 A.2d 837, 130 N.J. 
Law 128. 

N.D.—State V. Cromwell, 9 N.W. 2d 
914, 72 N.D. 666. 
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Ohio.—^Isaac v. Intercoast Sales Cor¬ 
poration, 7 N.E.2d 216, 132 Ohio 
St. 289. 

Okl:—State ex rel. Board of Com'rs of 
Harmon County y. Oklahoma Tax 
Commission, 127 P.2d 1062, 191 Okl. 
155—State ex rel. Southwestern 
Natural Gas Co. v. Brewer, 87 P.2d 
964, 184 OkL 129—Carmichael v. 
Holmes, 20 P.2d 1063, 163 Okl. 27 
—^In re Initiative Petition No. 2 of 
Cushing, 10 P.2d 271, 167 Okl. 64 
—^Protest of Carter Oil Co., 296 P. 
485, 148 Okl. 1—^De Hasque v. Atch¬ 
ison, T. & S. F. Ry. Co., 173 P. 7.3, 
68 Okl. 183, L.R.A.1918F 259. 

Leach v. State, 188 P. 118, 17 OkL 
Cr. 322. 

Or.—^Kosydar v. Collins, 270 P.2d 132, 
201 Or. 271—Spence v. Watson, 186 
P.2d 786, 182 Or. 233—State ex l*el. 
Cutlip V. Common Council of City 
of North Bend, 137 P.2d 607, 171 
Or. 329—Cameron v. Stevens, 266 
P. 396, 121 Or. 638. 

Pa.—Commonwealth ex rel. Bunch v. 
Beattie, 73 A.2d 664, 364 Pa. 572. , 

R. I.—^In re Opinion to the Governor, 
4 A.2d 487, 62 R.L 200, 121 A.L.R. 
806. 

S. C.—State V. Rector, 165 S.B. 386, 
168. S.a 212—Smith v. Littlejohn, 
148 S.B. 719, 161 S.C. 137. 

Tex.—^Ex parte Sanders, 215 S.W.2d 
326, 147 Tex. 248—^Duncan v. Gab- 
ler, 216 S.W.2d 165, 147 Tex. 229— 
Childress County v. State, 92 S.W. 
2d 1011, 127 Tex. 343, conformed 
to, Civ.App., 95 S.W.2d 1031—Col¬ 
lingsworth County V. Allred, 40 S. 
W.2d 13, 120 Tex. 473. 

Brown v. Fidelity Inv. Co., Com. 
App., 280 S.W. 567. 

State ex rel. Hancock v. Ennis, 
Civ.App., 195 S.W.2d 151, refused no 
reversible error—Reagan County 
Purchasing Co. v. State, Civ.App., 
110 S.W.2d 1194, error refused. 

Utah.—State ex rel. Public Service 
Commission v. Southern Pac. Co., 
79 P.2d 26, 95 Utah 84—Wadsworth 
V. Santaquin City, 28 P.2d 161, 83 
Utah 321. 

Va.—^Newberry v. Commonwealth, 66 
S.E.2d 841, 192 Va. 819—Howell v. 
Commonwealth, 46 S.E.2d 37, 187 
Va. 34—Skyline Swannanoa v. Nel¬ 
son County, 44 S.B.2d 437, 186 Va. 
878—^Board of Sup’rs of King and 
Queen County v. Cox, 156 S.B. 765, 
155 Va. 687.' 

W.Va.—Charleston Transit Co. v. 
Condry, 86 S.E.2d 391—State ex rel. 
Thompson v. Morton, 84 S.E.2d 791. 
Wis.—State ex rel. Martin v. Hell, 7 
N.W.2d 375, 242 Wis. 41—State v. 
Dammann, 228 N.W. 693, 201 Wis. 
84. 

Wyo.—^May v. City of Laramie, 131 P. 

2d 300, 68 Wyo. 240. 

12 C.J. p 708 note 38. 



§ 23 CONSTITUTIONAL LAW 

SO that they cati be said to be in pari 'materia,^® 
are to be construed together and read in the light of 
cacL other. 

Lmguage. In conformity with the general rule 
stated above, all the words and language in a con¬ 
stitution or provision thereof should be construed 
together and its meaning and intent ascertained 
from a consideration of the instrument as a whole.^^ 
Accordingly, if a literal interpretation of the Ian- 


16 aj.s. 

guage used in a constitutional provision would give 
it an effect in contravention of the real purpose and 
intent of the instrument as deduced from a con¬ 
sideration of all its parts, such intent must prevail 
over the literal meaning.^S The meaning of gen¬ 
eral words will be restricted where this is found 
necessary to carry out the intention ascertained 
from a consideration of the instrument as a whole.^® 
Also, where a word or phrase in a constitution 
would make the clause in which it occurs imintel- 


(1) Constitutional amendments are 
to be considered as if every part had 
been adopted at the same time. 

N.Y.—^Baxeham r. City of Rochester, 
220 N.T.S. 66, 128 Misc. 642, modi¬ 
fied on other grrounds 222 N.Y.S. 
141, 221 App.Div. 86, and 158 N.R 
51, 246 N.Y. 140. 

Tex.—CoUlngrsworth County v. AU- 
red, 40 S.W.2d 18, 120 Tex. 478. 

(2) Amendments adopted at the 
same time, or substantially the same 
time, must be construed together. 
P.S.—Patton V. U. S., Okl., 60 S.Ct. 

263, 281 U.S. 276, 74 Li.Rd. 854, 70 
A.L 1 .R. 268, answer to certified aues- 
tions conformed to, C.CA., 42 F.2d 
68 . 

Ohio.—^Bennett v. Bvatt, 62 N.B.2d 
345, 145 Ohio St 587. 

12 C.J. p 708 note 89. 

16. Ala.—^In re Opinion of the Jus¬ 
tices, 40 So.2d 849, 252 Ala. 351— 
In re Countryman, 152 So. 257, 228 
wUa. 21 —Bx parte Walker, 162 So. 
246, 228 Ala. 130—Ex parte Thomp¬ 
son, 152 So. 229, 228 Ala. 113, 107 

A. L 1 .R. 671—^In re Opinions of the 
Justices, 149 Sow 781, 227 Ala. 296. 

Ark.—^Lybrand v. Watford, 296 S.W. 
729, 174 Ark. 298. 

Pla—^Thomas v. State ex reL Cobh, 
58 So.2d 178, 34 A.L.R.2d 140—Syl¬ 
vester V. Tindall, 18 So.2d 892, 154 
Pla. 663—^In re Advisory Opinion 
to Governor, 12 So.2d 876, 162 Pla. 
686—Scarborough v. Webb’s Cut 
Rate Drug Co., 8 So.2d 913, 150 Pla. 
764, 

Miss.—St Liouis & S. P. Ry. Co. v. 
Benton County, 96 So. 689, 132 Miss. 
325. 

Mo.—^Harrison and Mercer County 
Drainage Dist v. Trail Creek Tp., 
297 S.W. 1, 817 Mo. 983. 

N.M.—State ex reL Charlton v. 

French, 99 P.2d 715, 44 N.M. 169. 
N.C.—WUllamson v. City of High 
Point 195 S.E. 90, 218 N.C 96— 
Parvin v. Board of Com’rs of Beau¬ 
fort County, 99 S.B. 482, 177 N.C 
508. 

Ohio.—State ex reL Arey v. Sherrill, 
68 N.E.2d 501, 142 Ohio St 574— 
City of Cincinnati v. Gamble, 34 N. 

B. 2d 226, 138 Ohio St 220—State ex 
reL Mitchell v. Council of Tillage 


of Milan, 14 N.E.2d 772, 133 Ohio 
St 499. 

Tex.—Goodnight v. City of Welling¬ 
ton, Com.App., 13 S.W.2d 353, an¬ 
swer to certified questions conform¬ 
ed to, Civ.App., 16 S.W.2d 1071. 
W.Va.—^Howard v. Ferguson, 180 S.B. 
629, 116 W.Va. 362—State v. Kittle, 
106 S.B. 776, 87 W.Va. 626. 

Wyo.—^In re Durrln’s Estate, 154 P.2d 
348. 61 Wyo. 1. 

17- Ala.—State ex reL Fowler v. 

Stone, 185 So. 404, 287 Ala. 78. I 
Cal.—^Wallace v. Payne, 241 P. 879, 
197 Cal. 639. 

Colo.—Wilmore v. Annear* 65 P.2d 
1433, 100 Colo. 106. 

Conn.—Cahill v. Leopold, 103 A.2d 
818, 141 Conn. 1. 

Del.—State ex reL Satterthwaite v. 
Hlghfleld, 162 A. 46, 4 W.W.Harr. 
272. 

Pla.—State ex reL Gibbs v. Couch, 
190 So. 723, 139 Fla. 353. 

Ga.—Thompson v. Talmadge, 41 S.E. 
2d 888, 201 Ga. 867. 

Forrester, for Use of Walker 
County V. North Georgia Electric 
Membership Corp., 19 S.E.2d 158, 66 
Ga.App. 779. 

Kan.—State ex reL Donaldson v. 

Hines, 182 P.2d 865, 163 Kan. 300. 
Ky,—Jetferson County ex reL Grau- 
man v. Jetferson County Fiscal 
Court, 117 S.W.2d 918, 278 Ky. 674. 
Mass.—^Rayner v. Trefry, 132 N.E. 
190, 239 Mass. 410. 

Mont.—^Thaanum v. Bsmum Irr. Diet., 
232 P. 628, 72 Mont. 221. 

N.J.—^Behnke v. New Jersey Highway 
Authority, 97 A.2d 647, 18 N.J. 14— 
Winberry v. Salisbury, 74 A.2d 406, 

5 N.J. 240, certiorari denied 71 S. 
Ct. 123, 340 U.S. 877, 96 L..Ed. 638. 
N.M.—^Todd V. Tierney, 27 P.2d 991, 
38 N.M. 15. 

Ohio.—^Froelich v. City of Cleveland, 
124 N.E. 212, 99 Ohio St 376. 

Or.—^Kosydar v. Collins, 270 P.2d 182, 
201 Or. 271. 

Tex.—State v. Gillett’s Estate, Com. 

App., 10 S.W.2d 984. 

Va.—^Plne v. Commonwealth, 93 S.B. 
662, 121 Va. 812. 

Wis.—State V. Zimmerman, 204 N.W. 

803, 187 Wis. 180. 

12 aJ. p 706 note 12 [b], 
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Context 

The words in the constitution must 
be construed in connection with the 
context with which they are used. 
Ga.—Griffin v. Vandegriff, 53 S.E.2d 
346, 205 Ga 288—^Thomas v. Mac- 
Neill, 87 S.B.2d 706, 200 Ga 418. 
Mass.—^In re Opinion of the Justices, 
34 N.E.2d 431, 309 Mass. 555. 

Mo.—State ex reL Carroll v, Becker, 
45 S.W.2d 533, 829 Mo. 501, affirmed 
Carroll v. Becker, 52 S.Ct. 402, 285 
U.S. 880, 76 Ii.Bd. 807. 

N.C.—State v. Emery, 31 S.E.2d 868, 
224 N.a 681, 157 A.D.R. 441. 
Words possessing two senses 
Where the words of a constitu¬ 
tional provision admit of two senses, 
each of which is conformable to com¬ 
mon usage, that sense is to be adopt¬ 
ed which, without departing from the 
literal import of the words, best har- 
I monizes with the nature and objects, 

I the scope and design, of the instru¬ 
ment. 

Fla—State ex reL West v. Gray, 70 
So.2d 471. 

18. Ill.—^Mitchell V. Iiowden, 123 N. 
E. 566, 288 XIL 327. 

L<a—Corpus Juris quoted in. State ex 
rel. Fernandez v. Feucht, 161 So. 
179, 181, 182 La 134—State v. Jo¬ 
seph, 78 So. 663, 143 La 428. L.R. 
A. 1918E 1062. 

Mo.—Corpus Juris Secundum cited 
in State ex rel. Moore v. Toberman, 
250 S.W.2d 701, 705, 363 Mo. 245 
—Corpus Juris quoted in State ex 
rel. City of Carthage v. Hackmann, 
229 S.W. 1078, 1080, 287 Mo. 184. 
N.C.—^In re Advisory Opinion to Gov¬ 
ernor, 28 S.E.2d 567, 223 N.C 845. 
12 CJ. p 702 note 82. 

19- Ind.—^Morgan v. Schornick, 191 
N.E. 141, 207 Ind. 225, rehearing de¬ 
nied 192 N.E. 259. 207 Ind. 225— 
Gaiser v. Buck, 179 N,B. 1, 203 lad. 
9, 82 A.L.R 1348. 

Wash.—State ex reL Mason County 
Dogging Co. V. Wiley, 81 P.2d 639, 
177 Wash. 65. 

12 CJ. p 702 note 83. 

The words ‘‘debt^ and *qiabi3ity,»» as 
used in the constitution and statutes, 
are deemed to have been used in a 
general, and not in a restricted, sense. 
Tex.—^Reconstruction Finance Corpo¬ 
ration V. Gossett* 111 S.W.2d 1066, 
130 Tex. 635. 
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ligible, the word or phrase may . be eliminated and 
the clause read without. it^O 


Preaanhles. Preambles may not be invoked apart 
from specific provisions of the constitutions in order 
to invalidate a statute. 20 .O 6 


Title to amendment. Although the title to an act 
of the legislature proposing an.amendment to the 
constitution is not necessary to the validity of the 
act, nevertheless such title may be resorted to when 
construing and interpreting the section of the con¬ 
stitution to which it relates.2i 


20 . Ark.—^Lybrand v. Wafford, 296 
S.W. 729, 174 Ark. 298. 

20.05 Colo.—^District Liandowners 

Trust v. Adams County, 89 P.2d 
251, 104 Colo. 146. 

21. Cal.—Sandelin v. Collins, 33 P.2d 
1009, 1 CaL2d 147, 98 A.L..R. 956. 

Pla.—Collier v. Gray, 167 So. 40, 116 
Fla, 846. 

Idaho.—€k>xpii8 Juris SectuLdum cited 
ixL Keenan v. Price, 195 P.2d 662, 
670, 68 Idaho 423. 

Minn.—State v. GConnor, S3 N.W. 
498, 81 Minn. 79. 

Mo.—Corpus Juris cited in State v. 
Becker, 49 S.W.2d 146, 163, 829 Mo. 
1058. 

22. Ariz.—Corpus Juris qpioted in 
Greenlee County v. Laine, 180 P. 
151, 162, 20 Ariz. 296. 

Fla.—Wilson v. Crews, 34 So.2d 114, 
160 Fla. 169—State v. Butler, 69 So. 
771, 70 Fla. 102. 

I»a.—Meyers v. Flournoy, 26 So.2d 
601, 209 812. 

Neb.—Corpus Jnris quoted in Swan¬ 
son V. State, 271 N.W. 264, 271, 132 
Neb. 82—State ex rel. Randall v. 
Hall, 249 N.W. 766, 126 Neb. 286. 
Mutually exclusive provisions 
Where two constitutional amend¬ 
ments adopted on the same day and 
groing into effect at the same time are 
mutually exclusive of each other, 
both amendments must fall, as it is 
impossible to know the final will of 
the electors and to give It effect. 

R.I.—^In re Opinion to the Governor, 
80 A.2d 165, 78 R.L 144. 

23. Ala.—^Johnson v. State ex rel 
City of Birmingham, 17 So.2d 662, 
246 Ala. 499. 

Cal.—People v. Western Air Lines, 
268 P.2d 723, 42 CaL2d 621. 

Hammond v. McDonald, 122 P.2d 
832, 49 Cal.App.2d 671—People v. 
Zolotoff, 119 P.2d 746, 48 Cal.App.2d 
36>0. 

Del.—Brennan v. Black, 104 A.2d 777. 
Ind.—Tucker v. State, 36 N.B.2d 270, 
218 Ind. 614. 

Ky.—Shamburger v. Duncan, 263 S. 
W.2d 388, 

316 C.J.S.—7 


CONSTITUnONAL LAW §§ 23-24 

§ 24 ., -- Conflicting Provisions in Gener^ 

Althougfl apparently conflicting provisions will be 
reconciled wherever possible, In case of a conflict in the 
provisions of a constitution, if one or the other must 
yield, the one which,' under the law. Is the lesser right 
will yield. 

With respect to constitutional construction, dis¬ 
tinct constitutional provisions are repugnant to each 
other only when they relate to the same subject, are 
adopted for the same purpose, and cannot be en¬ 
forced without substantial confiiict,^^ While ap¬ 
parently conflicting provisions of a constitution will 
be reconciled wherever possible, 2 8 if one or tihe 
other must yield, that one which, under the law, 
is the lesser right will yield tp the other.24 

money from sources other than tax¬ 
ation and does not conflict with con¬ 
stitutional amendment authorizing 
Liquor Control Commission under 
which state stores traffic in liquor 
and earn revenue or profits. 

Mich.—^Black v. Liquor Control Com¬ 
mission, supra. 

(4) The constitutional provision 
that law authorizing a tax shall dis¬ 
tinctly state obiect thereof, which 
the tax only simll be applied,” does 
not conflict with interprotation of 
constitutional amendment authorizing 
taxes on privileges, licenses, and oc¬ 
cupations, as authorizing imposition 
of such taxes for either regulation or 
revenue, or prohibit legislature from 
i changing object of tax from regula¬ 
tion to revenue by amendment of law, 
but prevents diversion of proceeds of 
taxes which have been levied or col¬ 
lected or are already on hand and 
appropriated to other purposes. 

S.D.—State ex reL Parker v. Young- 
quist, 11 N,W,2d 84, 69 S.D. 423. 

34. Pa.—^Adams v. Stough, 43 Pa.Co. 
617. 

RI.—^In re Opinion to the Governor, 
80 A.2d 165, 78 R.L 144. 

Provision held snbordlaate 
Constitutional provision for the 
election of a successor in case of va¬ 
cancy in office of associate justice 
of supreme court at first annual elec¬ 
tion that occurs not more than thirty 
days after a vacancy shall have oc¬ 
curred, is to be construed as subordi¬ 
nate to section of the constitution 
providing for, and to be applicable 
only, where vacancies in the judicial 
office cannot be filled by the election 
of judges in regular course. 

Minn.—^Bnger v. Holm, 6 N.W.2d 101, 
213 Minn. 154. 

Just and tatlmate end to be attained 
Where it is impractical or impossi¬ 
ble to enforce both constitutional 
standards of true value of realty and 
tangible personalty and of uniformity 
and equality of taxes in assessment 
thereof, provision for uniformity and 
equality must be preferred as just 
axkd ultimate end to bq atttained^ 


Mich.—^Kunzig v. Liquor Control 
Commission, 42 N.W.2d 247, 827 
Mich. 474—Thoman v. City of Lan¬ 
sing, 24 N.W.2d 213, 315 Mich. 666. 
Mo.—State ex rel. Moore v. Tober- 
man, 260 S.W.2d 701, 363 Mo. 245. 
Mont.—State ex reL Palagl v. Regan, 
126 P.2d 818, 113 Mont. 343. 

Neb.—State ex reL Randall v. Hall, 
249 N.W. 766. 126 Neb. 286. 

N.C—Sessions v. Columbus County. 

200 S.B. 418, 214 N.C. 684. 

Ohio.—State ex reL Harbage v. Fer¬ 
guson, 86 N.£!.2d 500, 68 Ohio App. 
189, appeal dismissed 37 N.B.2d 644, 
138 Ohio St 617. 

RJ.—^In re Opinion to the Governor, 
80 A.2d 165, 78 R.L 144. 

Wash.—^In re Water Rights in Crab 
Creek and Moses Liake, 236 P. 37, 
134 Wash. 7, 

Held not conflicting 

<1) The constitutional amendment 
authorizing additional county < road 
bonds and a special tax for payment 
does not conflict with the section of 
the constitution requiring counties 
or municipalities contracting an in¬ 
debtedness to provide a tax for pay¬ 
ment thereof within forty years, or 
with the section relating to renewal 
bonds. 

Ky.—^Pulaski County v. Ben Hur Life 
Ass’n of Crawfordsvllle, Ind., 149 
S.W.2d 738, 286 Ky. 119. 

(2) The constitutional provision 
that the state shall not be a party 
to any work of internal improvement 
or engage in carrying on such work 
is restricted in scope and does not 
conflict with constitutional amend¬ 
ment permitting . legislature to es¬ 
tablish Liquor Control Commission 
exercising complete control of alco¬ 
holic beverage traffic within the state. 
Mich.—^Black v. Liquor Control Com¬ 
mission, 36 N.W.2d 269, 828 Mich. 
290. 

(8) The constitutional provision 
that the legislature shall provide by 
law for an annual tax sufficient with 
other 3?esources to pay estimated ex¬ 
penses of state government, etc., does 
not prohibit, from sycquirlng 
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§ 25 CONSTITtmOKAL LAW 


§ 25. —— General and Special ProviMoftff 

Special provisions In a constitution will be given 
effect to the extent of their scope, leaving the general 
provisions to control, in instances where the special pro¬ 
visions do not apply. 

When general and special provisions of a con¬ 
stitution are in conflict, the special provisions should 
be given effect to the extent of their scope, leaving 
the general provisions to control in instances where 
the special provisions do not apply,26 . 

Where there is a conflicting specific and general 
provision,^^ or a particular intent which is incom- 

Va.—Skyline Swannanoa. v. Nelson 
County, 44 S.B.2d 437, 186 Va. 878. 

85. XJ.S.—City of Tulsa v. South¬ 
western Bell Telephone Go., O.C.A, 

Okl., 76 F.2d 343, certiorari denied 
55 act. 656, 296 U.S. 744, 79 L..Bd. 

1690. 

Ala.—State ex rel. Fowler v. Stone, 

185 So. 404, 237 Ala. 78. 

Cal.—^Bx parte Fuller, 102 I>.2d 821, 

16 Cal.2d 425. 

Key System Transit Co. v. City 
of Oakland, 13 P.2d 979, 124 Cal. 

App. 733—^McGuire v. Wentworth, 

7 P.2d 729, 120 CaLApp. 340.. 

Colo.—^People v. Newlon, 238 P. 44, 

77 Colo. 516—Corpus. Juris guoted 
la People v. Field, 181 P. 626, 628, 

66 Colo. 867. 

Fla,—State ex rel. McKay v. Keller, 

191 So. 642, 141} Fla, 346. 

Gcu—^Mayor, etc., of, Savannah v. Sa¬ 
vannah Elec. & Power. Co., 54 S.B.2d 
260, 205 Ga. 429. 

IlL—Corpus Juris died la People v. 

Smith, 168 N.B. 418, 421, 827 Ill. 

11 . 

Ky.—Commonwealth ex ret Attorney 
General v. Howard, 180 S.W.2d 416, 

297 Ky. 488. 

Md.—-Corpus Juris Secundum cited in 
Johnson v. Duke, 24 A.2d 804, 807, 

180 Md. 484. 

Mo.—State ex rel. Gordon v. Becker, 

49 S.W.2d 146, 329 Mo. 1053. 

Mont—State ex rel. Palajl v. Regan, 

126 P.2d 818, 113 Mont 848—Brit- 
ish-American Oil Producing Co. v. 

Board of Equalization, 54 P.2d 129, 

101 Mont 293, affirmed British 
American Oil Producing Co. v. 

Board of Equalization of State of 
Montana, 67 S.Ct 132, 299 U.S. 169, 

81 L.Ed. 96, rehearing denied 67 S. 

Ct 814, 299 U.S. 624, 81 L.Ed. 459 
—State ex rel. Nagle v. Stafford, 84 
P.2d 872, 97 Mont 276. 

Neb.—Corpus Juris Secundum cited 
in State ex reL Johnson v. Marsh, 

29 N.W.2d 799, 801, 149 Neb. 1— 

Corpus Juris quoted in Swanson 
V. State, 271 N.W.-264, 271, 132 Neb. 

82—Corpus Juris quoted in Elmen 
V. State Board of Equalization and 
Assessment, 231 N.W. 772, ^9, 120 
Neb. 141. . 

N.T.—^Buoneto v. Buoneto, 4 N.T.S. 

2d 196, 264 App.Div. 76, 68$, re- 


patible with a general intent,2 8 the specific provision 
or particular intent will he treated as an exception, 
and should receive a strict, but reasonable, construc- 
tion.28 The courts will neither curtail a general rule 
nor add to an exception by implication.^^ 

A proviso in a constitution usually refers to the 
clause or portion of the instriunent immediately 
preceding it.8i Its office is not to enlarge or ex- 
' tend the section of the constitution of which it is 
a part, but to restrict the sense, or clarify the mean¬ 
ing, of the preceding language.22 A proviso is ac- 

and Assessment, 231 N.W. 772, 779, 
120 Neb. 141. 

Ohio.—^Priest v. City of Wapakoneta, 
App., 32 N,B.2d 869, appeal dis¬ 
missed 9 N.^.2d 292, 132 Ohio St 
627. 

Okl.— Corpus Juris quoted in State v. 

Carter, 186 P. 454, 455, 77 Okl. 28. 
Pa.—Commonwealth v. Kline, 144 A. 

760, 294 Pa. 562. 

12 C.J. p 709 note 44. 

27. U.S.—City of Tulsa v. South¬ 
western Bell Telephone Ca, C.C.A. 
OkL, 75 F.2d 343, certiorari denied 
55 S.Ct 656, 295 U.S. 744, 79 L,.Ed. 
1690. 

Prohibition of exerdsa of particu¬ 
lar power is in nature of exception. 
N.J.—State V. Murzda, 188 A, 305, 106 
N.J.Law 219. 

Exceptions to powers are limita¬ 
tions on such powers. 

Md.—^Beall v. State, 108 A. 99, 131 
Md. 669. 

28. Colo.—People v. Field, 181 P. 526, 
66 Colo. 367. 

Ill. —Corpus Juris dted in People v. 

Smith, 158 N.B. 418, 421, 327 III. 11. 
Tex.—Garrett v. Commissioners* 
Court of Limestone County, Civ. 
App., 230 S.W. 1010, reversed on 
other grounds Commissioners* 
Court of Limestone County v. Gar¬ 
rett, Com.App., 236 S.W. 970, mo¬ 
tion overrule^ 238 S.W. 894. 

12 C.J. p 709 note 45. 

29. Ohio.—State v. Forney. 141 N.E. 
16, 108 Ohio St 463. 

30. Tenn.—Evans v. McCabe, 52 S. 
W.2d 617, 164 Tenn. 672—Evans v. 
McCabe, 62 S.W.2d 169, 164 Tenn. 
672. 

31. Nev.—State ex rel. Miller v. 
Lani, 27 P.2d 637, 66 Nev. 123, re¬ 
hearing denied 29 P.2d 839, 53 Nev, 
233. 

32. Ind.—^Kirkpatrick v. King, 91 N. 
B.2d 785, 228 Ind. 236. 

Mass.—^Attorney General v. City of 
Methuen, 129 N.E. 662, 236 Mass. 
664. 

Meaning of exception 
Although a proviso in a constitu¬ 
tional provision ordinarily has the 
meaning of an exception to some¬ 
thing which has gone before it, its 


versed on other grounds 16 N.E.2d 
284. 278 N.T. 284. 

Ohio.—^Priest v. City of Wapakonet^ 
App., 82 N.E.2d 869, appeal dismiss¬ 
ed 9 N.B.2d 292. 132 Ohio St 627 
—Volliher v. Village of Amherst, 

29 N.B.2d 379, 65 Ohio App. 26, ap¬ 
peal dismissed 38 N.E.2d 409, 139 
Ohio St 139, affirmed 48 N.B,2d 235, 
140 Ohio St 257; 

Okl.—Corpus Juris quoted in State 
V. Carter, 186 P. 464, 455, 77 OkL 
28. 

Pa.-^Lennox v. Clark, 98 A.2d 834, 372 
Pa. 365—Commonwealth v. Kline, 
144 A. 760, 294 Pa. 662—Philadel¬ 
phia County V. dommonwealth, 113 
A. 661; 270 Pa. 868—^Buckley v. 
Holmes, 102 A. 497, 269 Pa. 176. 

Commonwealth v. Wehr, 17 Pa. 
Dist & Co. 689. 

R. I.—^In re Opinion to the Governor, 
80 A.2d 165, 78 R.I. 144. 

S. C.—Trustees of Wofford College v. 
City of Spartanburg, 23 S.E.2d 9, 
201 S.C. 315—Scroggie v, Scarbor¬ 
ough. 160-S.B. 696, 162 S.a 218. 

Tex.—San. Antonio & A. P. Ry. Co. 
V. State, 96 S.W.2d 680, 128 Tex, 
83. 

Va.—City of Portsmouth v. Weiss, 
133 S.E. 781, 146 Va. 94. 

W.Va.—^Lawson v. Kanawha County 
Court, 92 S.B. 786, 80 W.Va. 612. 
Wyo.—Corpus Juris cited in Ross v. 
Trustees of University, 222 P. 3, 7, 

30 Wyo. 483. 

12 C.J. p 709 note 43. 

XmpUed repeal 

If It is impossible to harmonize 
or reconcile portions of a constitu¬ 
tion, special provisions control more 
general provisions, and general and 
special provlaione operate together, 
neither working the repeal of the oth¬ 
er. 

Cal,—^People v. Western Air Lines, 
268 P.2d 723, 42 Cal.2d 621. 

26. Colo.—^People y. Field, 181 P. 
526, 66 Colo. 367. 

Md.—Corpus Juris. Sectmdum cited in 
, Johnson v. Duke, 24 A.2d 304, 307, 

< ISO.Md. 434. 

Neb.—Corpus Juris ,quoted in Swan¬ 
son V. State, 271 N.W, 264, 271, 132 
Neb. 82—Corpus Juris quoted in Bl- 
men v. State Board of Equalization 
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cordingly to be construed strictly and limited t6 ob¬ 
jects fairly within its terms.** 

General and special provision as to atnetidmeni'. 
Where a constitution contains a general provision 
for its amendment, and also provides that a particu¬ 
lar provision of the constitution may be changed 
only by a different and more stringent method there¬ 
in indicated, the latter restriction has nevertheless 
been regarded as itself the subject of amendment 
under the general provision,** althot^h a contrary 
view has been taken.** 

g 26. —— Earlier and Later Provisions 

If conflicting provisions In a constitution cannot be 
harmonized, the last In order of time and local position 
will be preferred. 

If two provisions are irreconcilably repugnant, 


CONSTITUTIONS LAW §§ 25-26 

the last in, order of time and local position will be 
preferred.^® It has beei^i,held,'however, that this 
rule should be applied only , as a last resort,*'^ and 
only, when it is inapossible to harmonize the provi¬ 
sions by any reasonable construction which will per¬ 
mit them to stand consistently together.88 

Amendments .. As the latest expression of the will 
of the people a clause in a constitutional amend¬ 
ment will prevail over a provision of ihe consti¬ 
tution or earlier amendment .inconsistent there¬ 
with,®? since an amendment to the constitution, be¬ 
comes a part of the ftmdamental law, and its oper¬ 
ation, and effect caimot limited or controlled by 
previous constitutions , or laws that may be in con¬ 
flict with However, aa shoym infra § 42, re¬ 
peal of constitutional provisions by implication is 
not favored, andean amendment should not be con- 


lanzuagre must be looked to to de¬ 
termine the extent of the exception. 
Ky.—Craft v. Baker, 238 S.W. 389, 
194 Ky. 205. 

33 , Fla.—State ▼. Bryan, 39 So. 929, 
60 Fla. 293. 

Mass.—^In re Opinion of the Justices, 
161 N.E. 680, 254 Mass. 617. 

•y^ash.—State v. Collins, 162 P. 556, 
94 Wash. 810, 

self within terms 

Where provision makes an excep¬ 
tion to a general rule, one who claims 
the benefit of that proviso must bring 
himself within Its terms. 

—^Faires v. Frohmiller, 67 P.2d 
470, 49 Ariz. 366. 

Ind.—Kirkpatrick v. King, 91 Nr.B.2d 
785, 228 Ind. 236. 

Tex.-^ramer v. Sheppard, 167 S.W. 

2d 147, 140 Tex. 271. 

34L Cal.—^Livermore v. Waite, 86 P. 

424, 102 CaL 113, 26 LuR.A. 312. 

12 CJ. P 709 note 46. 

85. Ark.—Eason v. State, 11 Ark. 
481. 

12 C.J. p 709 note 47. 

36. Ariz.—Pressley v. Industrial 

Commission, 236 P.2d 1011, 73 Ariz. 

22 . 

Xia.—Corpus Juris Secundum cited in 
State ex rel. Kemp v. City of Baton 
Rouge, 40 So.2d 477, 482, 216 La. 
816. 

Mich.—Thoman v. City of Lansing, 
24 N.W.2d 218, 816 Mich. 566. 

Chio.—Jelm v. Jelm, 93 N.E.2d 401, 
166 Chio St. 226, 22 A.L.R.2d 1300. 
Cr.—Hoag v. Washington-Cregon 

Corp.. 144 P. 674, 147 P. 766, 76 
Cr. 688. 

R.L—In re Cpinion to the Governor, 
80 A.2d 165, 78 R.L 144. 

Tex.—^ITarrar v. Board of Trustees of 
Emp. Retirement System of Tex., 
248 S.W.2d 688, 160 Tex. 672. 

12 C.J. p 709 note 48. 

37-- Tex.—^Parrax v. Board of Trus¬ 
tees of Emp. Retirement System 


of Tex., 248 S.W.2d 688, 160 Tex. 
672—Gulf, etc., R CO. v. Rambolt. 

4 S.W. 356, 67 Tex. 664. 

12 C.J, p ‘709 note 49. . ^ 

38. Ill.—Chance v. Marion County, 
64 111. 66. 

39. XJ.S.—^Premler-Pabst Sales Cor¬ 
poration V. Grosscup, D.C.Pa., 12 P. 

' Supp. 970, affirmed Premier^Pabst 
Sales Cp. V. Grosscup, 66 S.Ct. 754, 
298 U.S. 226, '80 L.Bd- 1166., 

Ala.—Summers v. State, 15 So.2d 602, 
244 Ala. 672. 

Ark.—Townsend v. McDonald, 42 S. 
W.2d 410, 184 Jb-k. 273—Chesshlr v. 
Copeland, 82 S.W.,2d 301, 182 Ark, 
425—Carter v. Cain, 14 S.W.'2d 260, 
179 Ark.' 79—^Lybrand v. Walford, 
296 S,W. 729, 174 Ark. 298. 

Cal.—^People v. Adamson, 166 P.2d 
3, 27 Cal.2d 478, affirmed 67 S.Ct j 
1672, 882 U.S. 46, 91 LBd. 1903, 
171 A.L.R. 1223, rehearing denied 
68 S.Ct 27, 382 U.S. 784, 92 L.Bd. 
367—^Martello v. Superior Courts 
in and for Los Angeles County, 261 
P. 476, 202 Cal. 400. 

Colo.—Corpus Juris quoted in City 
and County of Denver v. People,* 88 
P.2d 89, 94. 

Fla.—Sylvester v. TlndaU, 18 So.2d 
892, 164 Pla. 663—South Atlantic 
S. S. Co. of Delaware V. Tutson, 190 
So. 676, 139 Pla. 406—State v. Spe¬ 
cial Tax School Dist. No. 6 of Dade 
County, 144 So. 366^107 Pla. 93— I 
State V. Sullivan, 116 So. 255, 96 
Pla. 191. 

Ga.—^Birdsey v. Wesleyan College, 87 
S.B.2d 878, 211 Ga. 683—Stewart 
V. Bacon County, 96 S.B. 983,. 148 
Ga. 105. 

La.—State v. Smith, 27 So.2d 369, 210 
La. 681. . . 

Mich,—Kunzig v. Liquor Control 
Commission, 42 N.W.2d 247,, 327 
Mich. 474—^Thoman v. City of Lan¬ 
sing. 24 N.W.2d 218, 816 Mich, 666. 

Mo,—^State ex inf. McKittrick v. Bode, 
113 S.W.2d 805, 342 Mo. 162—Cor- 
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pns Juris cited in Stiite v. Becker, 
49 S.W.2d 146, 162, 329 Mo. 1068^ 
Corpus juris cited in State ex rel. 
Lashly v. Becker, 236 S.W. 1017, 

.1020, 290 Mo. 560. . 

Mont.—^State ex rel. City of Missoula 
V. Holmes, 47 P.2d 624, 100 Mont. 
256,'100 A.L.R. 681. 

Neb.—Swanson v. State, 271 N.W. 

. 264, 132.Neb. 82. 

N.M.—Asplund V. Alarid, 219 P. 786, 

3 29 N.M. 129, 

N.T.—Bareham V. City of Rochester, 
222 N.T.S. 141, 221 App.Div. 86, 

, modified on other grounds 168 N.E. 
61, 246 N.X. 140. 

Or.—^Pehl V. Jackson County, 161 P. 
2d 782. 177 Or. 200—City of Kla¬ 
math Palls V. Oregon Liquor Con¬ 
trol Commission, 29 P.2d 664, 146 
Or. 83. . 

Tex—State v. Vincent, Civ.App., 217 
S.W. 402, affirmed Vincent v. State, 
Com.App., 236 S.W. 1084, 

Utah.—Wadsworth v. Santaquin City, 
28 P.2d 161, 88 Utah 821. 

Va.—Corpus Juris Secundum quoted 
in Almond v. Gilmer, 49 S.E.2d 431, 
446, 188 Va. 1—Corpus Juris quoted 
in Berry v. Fox, 172 S.E. 896, 900, 
114 W.Va. 618. 

Wyo.—Corpus Juris cited in Zanca- 
nelli V. Central Coal & Coke Co., 173 
P. 981, 991, 25 Wyo. 611. 

12 C.J. p 709 note 62. 

4d Colo.—Corpus Juris quoted in 
City and County of Denver v. Peo¬ 
ple, 88 P.2d 89, 94, 103 Colo. 666. 

Fla.—Wilson v. Crews, 84 So.2d 114, 
160 Pla- 169. 

Minn.—^Kernan v. Holm, 34 N.W.2d 
.327,. 227 Minn. 89. 

Tex—State v. Vincent, Civ.App., 217 
S.W. 402, affirmed Vincent v. State, 
Com.App., 236 S.W. 1084. 

Va.-r-Corpns Jtu^ Secundum quoted 
in Almond v. Gilmer, 49 S.E.2d 431, 
-446, 188 Va. 1. 

12 C.J. p 710 note 68. 
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§§ 26-29 CONSHTimOKAL LAW 

strued as affecting any greater innovation on the 
existing constitution than is "reasonably necessary to 
accomplish the object of its enactment^l If pos¬ 
sible, an apparent conflict should be reconciled.'*^ 

§ 27. -Bill of Rights 

The bin of rights in a con^ftutlon Is a part thereof 
and should be construed in connection with other parts. 

The bills of rights inserted in the American con¬ 
stitutions contain a declaration of general princi¬ 
ples as a basis of government, copied from Magna 
Charta and the English Bill of Rights of 1689. 
These bills are regarded as parts of the constitu¬ 
tions in which they are recited, and are to be con¬ 
strued with other constitutional provisions."* ^ In 
view of their origin and long use, they cannot be 
regarded as introducing new matters or prescribing 
new conditions; their purpose is to preserve an¬ 
cient principles rather than to establish ihodem 
principles.^^ 

While the declaration of rights has been held to 
be equally effective wherever its position appears 
in a constitution,^® and, in case of conflict, is con¬ 


trolling,^® there is authority to the effect that the 
bill of rights, being a declaration of general prin¬ 
ciples of government, is limited and qualified by 
other parts of the constitution when they differ.*" 

§ 28. Extrinsic Aids to Construction 

Particular matters with respect to extrinsic aids to 
construction are discussed in detail in the sections 
immediately following. 

Examine Pocket Parts for later cases. 

§ 29. - Consideration of Extrinsic Mat¬ 

ters in General 

Only when a constitution la ambiguous will extrinsic 
matters be considered In construing it. 

It is neither necessary nor permissible to resort to 
extrinsic matters for the construction of unambigu¬ 
ous provisions of a constitution,*® On the other 
hand, if the meaning of some provision of a consti¬ 
tution is doubtful and not to be explained by com¬ 
parison with other parts of the instrument, courts 
are at liberty to look beyond the instrument itself 
for aid in determining its meaning.*® External aids 


41. Idaho.—^Keenan v. Price, 195 P. 
2d 662, 68 Idaho 423. 

Mo.—Corpus J^iris Seouudiua. cited in 
Moore v. Brown, 165 S.W.2d 667, 
663, 850 Mo. 256. 

N.Y.—Kuhn v. Curran, 61 N.B.2d 613, 
294 N.Y. 207, motion denied 63 N.B. 
2d 188. 294 N.Y, 963, 

Or.—Kosydar v. Collins, 270 P.2d 182, 
201 Or. 271. 

Utah.—Ck>xpiL8 Juris cited in Wads¬ 
worth V. Santaquin City, 28 P.2d 
161, 167, 83 Utah 321. 

12 aj. p 710 note 54. 

42. Ark.—^Matthews v. Bailey, 181 
S.W.2d 426, 193 Ark. 830. 

Mich.—^Kunzigr v. Liquor Control 
Commission. 42 N.W.2d 247, 327 
Mich. 474. 

Tex.-^olllngsworth County v, Allred, 
40 S.W.2d 13. 120 Tex. 473. 

Holman v, Broadway Improve¬ 
ment Co., CozmApp., 300 S.W. 15. 

PxovisiozL held not repealed 
The initiative and referenduih pro¬ 
vision of constitution was not re¬ 
pealed or superseded by constitution¬ 
al amendment providinir that, except 
for purpose of refunding existing 
outstanding Indebtedness, state could 
issue no bonds without consent of 
majority of qualified electors. 

Ark.—Matthews v. Bailey, 131 S.W. 
2d 425, 198 Ark. 830. 

43. U.S.—Field Fac^g Co. v. Clenn, 
D.C.Ky.. 5 F.Supp. 4, modified on 
other grounds Glenn v. Field Pack¬ 
ing Co.. 54 S.Ct 138, 290 U.S. 177,: 
78 UEd. 262. 


Md.—Slansky v. State, 68 A.2d 599, 
192 Md. 94—Baltimore v. State, 15 
Md. 376, 74 AncuB. 672. 

44. Nev.—^Rtter v. Bouglass, 109 P. 
444, 82 Nev. 400. 

12 Cj. p 710 note 56. 

45. Or.—Bx parte Kerby, 205 P. 279, 
103 Or. 612, 36 A.L..R. 1461. 

46. Ala.—^In re Dorsey, 7 Port. 293. 

47. Md,—Baltimore v. State, 16 Md. 
376, 74 Am.D. 672. 

4a Ariz.—^Fairfield v. Foster, 214 P. 
319, 25 Ariz. 146. 

Colo.—Corpus Juris quoted in City 
and County of Denver v. People, 
88 P.2d 89, 94, 103 Colo. 565. 

Ga.—Corpus Juris Sepunduxn cited In 
Griffin v. Vandegriff, 53 S.B.2d 346, 
347, 205 Ga. 288. 

La.—State v. Alden Mills, App., 8 
So.2d 98, annulled on other grounds 
12 So.2d 204, 202 La. 416. 

Me.—In re Opinion of the Justices, 
133 A. 265, 125 Me. 629. 

Md.—Reed v. McKeldin, 115 A.2d 281. 

Mass.—In re Opinion of the Justices, 
125 N.B. 849, 233 Mass. 603. 

N.H.—^Wheeler ex reL Boulanger v, 
Morin, 35 A.2d 613, 98 N.H. 40. 

Okl.—^Boswell v. State, 74 P.2d 940, 
181 OkL 435—Shaw v. Grumbine, 
278 P. 311, 137 OkL 95. 

12 C.J. p 710 note 67. 

49. Ala.—State ex reL Fowler v. 
Stone, 186 So. 404, 237 Ala. 78. 

Ariz.—State v. Boyd, 188 P.2d 284, 
60 Ariz. $88—^Whitman v. Moore, 
125 P.2d 446, 69 Ariz. 211—Stockton 
v. McFarland, 106 FM 828, 66 Ariz. 
138, 


Del.—Corpus Juris Secundum cited iu 
Delaware Steeplechase <& Race 
Ass’n V. Wise, 27 A.2d 357, 362, 2 
Terry 587. 

Ga.—^Thompson v. Talmadge, 41 S.B. 
2d 883, 201 Ga. 867. 

Idaho.—State v. Village of Carden 
City, 265 P.2d 328, 74 Idaho 513— 
Corpus Juris Secundum cited in 
Hlger V. Hansen, 170 P.2d 411, 41.". 
67 Idaho 45—Idaho Mut. Ben. Ass*n 
V. Robison, 154 P.2d 156, 65 Idaho 
793. 

Ill.—Wolfson V. Avery. 126 N.B.2d 
701. 

Ky.—Warfleld Natural Gas Co, v. 

Ward, 149 S.W.2d 705, 286 Ky. 73. 
La.—State v. Alden Mills, App., 8 So. 
2d 98, annulled on other grounds 
12 So.2d 204, 202 L€u 416. 

Me.—Parris ex rel. Dorsky v. Oos.^ 
60 A.2d 908, 143 Me. 227. 

Md.—^Reed v. McKeldin, 115 A.2d 281. 
Mass.—In re Opinion of the Justice.^, 
85 N.B.2d 761, 324 Mass. 746—In re 
Opinion of the Justices, 125 N.E. 
849, 233 Mass. 603. 

Minn.—Lyons v. Spaeth. 20 N.W.2d 
481, 220 Minn. 663, 162 A.L.R. 1041, 
Mo.—State ex reL Russell v. State 
Highway Commission, 42 S.W.2a 
196, 328 Mo. 942. 

N.Y.—Western New York Water Co. 
V. Brandt. 18 N.Y.KBd 128, 259 App. 
Div. 11, reargument denied 18 N.Y. 
S.2d 750, 259 App.Div. 764, appeal 
dismissed 28 N,B.2d 408, 283 N.Y. 
686 . 

Ohio.—City of Middletown v. City 
Commission of Middletown, 3 Ohio 
Supp. 160, affirmed 37 N.E.2d 609, 
133 Ohio St 596. 
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are, however, of uncertain value and should be made 
use of with hesitation and circumspection.®® Im¬ 
material matters should not be considered.®^ 

§ 30 . —— Circumstances Attending Forma¬ 
tion of Constitution 

In construing a doubtful provision, the court may 
consider the circumstances attending the formation of 
the constitution. 


CONSTITUTIONAL LAW §§ 29-30 

Since, as already discussed in § 16, the court in 
construing a constitution should keep in mind the 
object sought to.be accomplished by its adoption, 
and the evils, if any, sought to be prevented or rem¬ 
edied,, a doubtful provision will be examined in 
the light of the history of the times, and the condi¬ 
tions and circumstances under which the constitu¬ 
tion was framed.®^ Accordingly, consideration may 


Tex.—^Harris v. City of Port Wortli, 
180 S.W.2d 181. 142 Tex. 600— 
JTones V. Ross, 173 S.W.2d 1022, 141 
Tex. 415. 

Wash.—State v. Brunn, 164 P.2d 826, 
22 Wa8h.2d 120, 167 A.Ii.R. 1049. 
’V 71 S.—state ex rel. Martin v. Hell, 7 
N.W.2d 875, 242 Wis. 41. 

12 C.J. p 710 note 58. 

BiU of xitfhts 

The provision of bill of rigrhts re- 
auiring legislative, executive, and Ju¬ 
dicial powers to be kept separate, pre¬ 
sents a latent ambiguity which calls 
for consideration of other evidence 
to. elucidate its meaning. 

N.H.—Wheeler ex reL Boulanger v. 

Morin, 35 A.2d 518, 98 K.H. 40. 
Beasouing of distiiigulshed writers on 
constitutional law 
The reasoning of distinguished 
writers on constitutional law could 
be considered by supreme court in 
determining meaning of federal con¬ 
stitutional provision concerning qual- 
ifleations for a member of congress. 
Arlz.—Stockton v. McFarland. 106 P. 
2d 828, 56 Arts. 188. 

50. Ind—^Morgan v. Schomick, 191 

N.B. 141, 207 Ind. 225, rehearing de¬ 
nied 192 N.B. 259, 207 Ind. 226— 
Gaiser v. Buck, 179 N.E. 1, 203 Ind. 
9, 82 AL.R. 1848. ! 

Mo.—State ex rel. Donnell v. Osbum. 
147 S.W.2d 1065, 847 Mo. 469, 136 
A.Ii.R 667. 

51. XJ.S.—Carter v. Carter Coal Co., 
App.D.a, 56 S.Ct. 855, 298 U.S. 238, 
80 L.Ed. 1160. 

52. TT.S.—^Flora IiOgging Co. r. Boe¬ 
ing, D.COr., 43 P.2d 146. 

Ken-Rad Tube Sc Damp Corp., 
Owensboro. Ky., v. Badeau, D.C.Ky., 
56 F.Supp. 198—R. C. Tway Coal 
Co. v. Glenn. D.C.K:y., 12 F.Supp. 
670. 

Ala.—^In re Upshaw, 23 So.2d 861, 247 
AJa. 221—Storrs v. Heck, 190 So. 
78, 288 Ala. 196—State ex reL Fow¬ 
ler V. Stone, 185 So. 404, 237 Ala. 
78—Houston County Board of Rev¬ 
enue V. Poyner, 182 So. 465, 286 
Ala. 884—^Houston County v. Mar¬ 
tin, 169 So. 18, 232 Ala. 611—Ex¬ 
change Drug Co. V. State Tax Com¬ 
mission, 117 So. 673, 218 Ala. 116, 
122 So. 917, 219 Ala. 701, appeal 
dismissed Exchange Drug Co. v. 
Lrong, 60 S.Ct 244, 281 U.S. 693, 74 
l«.Ed. 1122, appeal dismissed Ex¬ 
change Drug Co. T. McNeel, 49 S. 


f Ct. 176, 278 U.S. 677, 78 D.Ed 516— 
Town of Camden v. Fairbanks, 
Morse 8b Co.. 86 So. 8. 204 Ala. 112. 
Ariz.—^Maricopa County Municipal 
Water Conservation Dist No. 1 v. 
Southwest Cotton Co.. 4 P.2d 869, 
39 Arlz. 65. modified on other 
grounds and rehearing denied 7 P. 
2d 264, 89 Ariz. 867—Greenlee 

County V. Laine, 180 P. 161, 20 
Ariz. 296. 

Ark.—Walton v. Arkansas Const. 
Commission, 80 S.W.2d 927, 190 
Ark. 776—^Huxtable v. State. 26 S. 
W.2d 677, 181 Ark. 688—Carter v. 
Cain, 14 S.W.2d 260, 179 Ark. 79— 
Lybrand v. Wafford, 296 S.W. 729, 
174 Ark. 298—Babb v. City of El 
Dorado, 278 S.W. 649. 170 Ark. 10. 
Cal.—Story v. Richardson, 198 P. 
1067, 186 CaL 162, 18 A.L.R. 760— 
Corpus OTuris quoted in Union Tank 
Dine Co. v. Richardson, 191 P. 697, 
699, 183 CaL 409. 

Hammond v. McDonald. 122 P.2d 
832, 49 Cal.App.2d 671—^People v. 
Zolotolf. 119 P.2d 746. 4$ CaLApp. 
2d 860. 

Fla.—State v. Florida State Imp. 
Commission, 60 So.2d 747—State ex 
reL McKay v. Keller. 191 So. 542, 
140 Fla. 846—^Dummus v. Florida 
Adirondack School. 168 So. 232, 123 
Fla. 810, followed in Dummus v. 
Miami Military Academy, 168 So. 
241, 123 Fla. 832—Sullivan v. City 
of Tampa, 134 So. 211, 101 Fla. 298 
— ^Amos V. Mathews, 126 So. 308, 99 
Fla 1, 65, 115. 

Ga.—^Birdsey v. Wesleyan College, 87 
S.B.2d 378, 211 Ga. 683—Thompson 
V. Talmadge, 41 S.E.2d 883, 201 Ga. 
867—Clarke v. Johnson, 33 S.E.2d 
426, 199 Ga. 163. 

Idaho.—^Phipps v. Boise Street Car 
Co., 107 P.2d 148, 61 Idaho 740. 

Ill.—^Wolfson V. Avery. 126 N.E.2d 
701—^A m e r i c a n Aberdeen-Angus 
Breeders' Ass'n v. Fullerton, 166 N. 
E. 814, 325 Ill. 823. 

Ind.—Kirkpatrick v. King, 91 N.E.2d 
786, 228 Ind. 236—Illinois Steel Co. 
V. Fuller, 23 N.E.2d 259, 216 Ind. 
180. 

Kan.—Hunt v. Eddy, 90 P.2d 747, 150 
Kan. 1—Corpus Juris dtad iu Kan¬ 
sas State Bank v. Daughlln, 207 
P. 483, 484, 111 Kan. 620, 110 Kan. 
559. 

Ky.—Sharaburger v. Duncan, 268 S.W. 
2d 888—^Keck v. Manning, 231 S.W. 
2d 604, 813 Ky. 433—State Joiimal 
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Co. V. Commonwealth, 160 S.W.2d 
146, 289 Ky. 808—Warfleid Natural 
Gas Co. V. Ward, 149 S.W.2d 705, 
286 Ky. 73—Commonwealth v. Ken¬ 
tucky Jockey Club, 88 S.W.2d 987, 
238 Ky. 739. 

Md.—Reed v. McKeldin, 116 A.2d 281 
—Johns Hopkins University v. Wil¬ 
liams, 86 A.2d 892, 199 Md. 382— 
Schneider v. Dansdale, 61 A.2d 671, 
191 Md. 317—McMullen v. Shep¬ 
herd, 104 A. 424, 133 Md. 167. 

Mass.—^In re Opinion of the Justices, 
86 N.E.2d 761, 324 Mass. 746—In re 
Opinion of the Justices, 82 N.E.2d 
298, 308 Idass. 601—General Out¬ 
door Advertising Co. v. Department 
of Public Works, 193 NJS3. 799, 289 
Mass. 149, appeal dismissed Gen- 

I eral Outdoor Advertising Co. v. Cal¬ 
lahan, 66 act. 495, 297 U.S. 725, 80 
D.Ed. 1008, General Outdoor Ad¬ 
vertising Co. v. Hoar, 66 S.Ct 496, 
297 U.a 725, 80 D.Ed. 1008, and 
Brink v. Callahan, 66 S.Ct 496, 297 

U. S. 726, 80 D.Bd. 1008—In re Opin¬ 
ion of the Justices, 151 N.E. 680, 
264 Mass. 617—^Doring v. Young, 
182 N.E. 65, 239 Mass. 849—Trefry 

V. Putnam, 116 N.E. 904, 227 Mass. 
622, D.R.A1917F 806. 

MiUsh.—City of Jackson v. Nims, 26 
N.W.2d 669, 316 Mich, 694—Civil 
Service Commission of Michigan v. 
Auditor General, 6 N.W.2d 636, 302 
Mich. 678—School Dist. of City of 
Pontiac v. City of Pontiac, 247 N.W. 
474, 262 Mich. 838, rehearing denied 
247 N.W. 787, 262 Mich. 338—Union 
Steam Pump Sales Co. v. Deland, 
186 N.W. 353, 216 Mich. 261. 

Minn.—^Deighton v. City of Minneapo¬ 
lis, 25 N.W.2d 268, 222 Minn. 616— 
Dyons v. Spaeth, ‘ 20 N.W. 2d 481, 
220 Minn. 663, 162 A.D.R. 1041— 
State V. Babcock, 220 N.W. 408, 
175 Minn. 108. 

Miss.—^Trahan v. State Highway 
Commission, 151 So. 178, 169 Misc. 
782—State Teachers' College v, 
Morris, 144 So. 374, 166 Miss. 768. 

Mo.—State ex rel. McGaughey v. 
Grayston, 163 S.W.2d 335, 849 Mo. 
700—State ex rel. O'Connor v. Rie¬ 
del, 46 S.W.2d 131, 829 Mo. 616— 
State ex reL Russell v. State High¬ 
way Commission, 42 S.W.2d 196, 
328 Mo. 942—State ex rel. City of 
Boonville v. Hackmann, 240 S.W. 
185, 293 Mo. 318. 

Mont.—^Rankin v. Dove, 232 P.2d 998, 
126 Mont. 184—State ex reL Ham- 
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h€. gt yyn to the general spirit of . the times,®? or to !• well-known usages, customs, or practices*®^ The 


Shaw y. Justice’s Court of Union 
Tp, in and for Madison County, 88 
P.2d 1, 108 Mont 12—Great North¬ 
ern Utmties Ca v. Public Service 
Commission, 298 P. 294, 88 Mont. 
180—Hlnziy Musselshell County, 
267 P..1112, 82 Mont. 602—State y. 
District Court of Eighteenth Judi¬ 
cial Diet, in and for Blaine Coimty. 
287 P. 625, 78 Mont, 641. 

Neb.—State ex rel, State . Hy. Com- 
. mission v. Ramsey, .37 N.W.2d 602, 
-151 Neb. 833—State ex rel. Johnson 
y. Chase, 26 N.W.2d i, 147 Neb. 768. 
N.H.—Wheeler ex rel. BoulAnger v. 

Morin, SB A.2d 513, 98 N.H;. 40. 
N.M.—Plaaka v. State, 177 P.2d 174. 
61 N.M. 18—State ex rel. Hannah v. 
Armijo, 28 P,2d 611, 88 N.M. 73. 

N.T.—^People y. Tremaine, 21 N.E.2d 
891, 281 N.T. 1. 

BTuhh V. Curran, ,68 N.T.S.2d 30, 
183 Misc. 942, reversed on other 
’ grounds 61 N.B.2d 613, 294 N.T. 207, 
motion denied 63 N.E.2d 188, 294 1^. 
,T. 963—W. H. H. Chamberlin, Inc., 
V., Andrews, 286 N.T.S. 242, 159 
Misc. 124, modified on other 
grounds 2 N.B.2d 22. 271 N.T. 1, 106 
A.li.R. 1519, affirmed 57 S.Ct.. 122, 

. 299 U.S< 515, 81 Li.Ed. 380, rehearing 
denied 67 S.Ct. 926, 301 U.S. 714, 81 
L.Ed. 1365. 

N.C.—Sperry v. Standi, 75 S.E.2d 512, 
237 .N.C. 442—State v. Harris, 6 
S.E.2d 854, 216 N.a 746, 128 A.Ii.3Et 
658. 

N.D.—Oosptui Juris- SeeuAdiim cited 
in., State v. Lohnes, 69 'N.W.2d 508, | 
512—Gorptis Juris Secuuduin cited | 
in State ex reL Syvertson v. Jones, 
23 N.W.2d 64, 66, 74 N.D. 465—Cor¬ 
pus Juris dted in Power v. WU- 
liams, 206 N.W. 9, 12, 63 N.D. 54— 
State V. Hall, 171 N.W. 218, 44 N. 
D. 459. 

Ohio.—City of Cleveland v. Board of 
Tax Appeals, 91 N.E.2d 480, 153 
Ohio St 97, 16 A.Xi.R.2d 1854. 

City of Middletown v. City Com¬ 
mission of Middletown, 3 Ohio 
Supp. 150, affirmed 37 N.E.2d 609, 
133 Ohio St 596.. 

Ohl.—^Mid-Continent Petroleum Corp. 
V. Mullen, 245 P.2d 1142, 206 OkL 
636—Capitol Steel db Iron Co. v. 
Fuller, 246 P.2d 1134, 206 OkL 638. 
Or.—State v. Merten, 152 P.2d 942, 
175 Or. 264—^Hawley v. Anderson,' 
195 P. 358, 99 Or. 191. 

Pa.—Commonwealth y. Snyder, 104 
A. 494, 261 Pa 67—Cronise v. Cro- 
nise. 54 Pa 256. 

Commonwealth v. Trimmer, Quar. 
Seas., 58 Dauph.Co. 91, 34 Mun.Li.R. 
37. 

S.C—Covington v. Mclnnis, 142 S.E- 
650, 144 S.a 891—Kirkland y Al¬ 
lendale County, 128 SJE. 648, 128 
S.a 641. 

9JD.—Corpus Juris Secundum dted in 
State y. Wilder, 42 N.W.2d 891, 895, 
78 S.D.‘830. 


Tenn.—^Peay y. Nolan, 7 S.W.2d 816, 

' 167 Tenn. 222, 60 A.Li.R. 408. 

T^—^Harris v*. City of Port Worth, 
180 S.W.2d 131, 142 Tex. 600--^ones 
V. Ross, 178 S.W.2d 1022, 141 Tex. 
416—Cramer V. Sheppard, 167 S.W. 
2d 147, 140 Tex. 271—^Markowsky 
V. Newman, 186 S.W.2d 808, 184 
Tex. 440, answers to certified aues- 
tions conformed to, Civ.App., 138 
S.W.2d 896—Wortham v. Walker, 
128 S.W.2d 1138, 183 Tex. 256— 
Travelers* Ins. Co. v. Marshall, 76 
S.W.2d 1007, 124 Tex. 46. 96 A.L..R. 
802—^Mumme v. Marrs, 40 S.W.2d 
31, 120 Tex. 383. 

Ferguson v. Gregg, Civ.App.. 77 
S.W.2d 1117. . ‘ 

Utah.—Spence v. Utah State Agr. Col- 
. lege, 225 P.2d 18, 119 Utah 104. 

Vt—State V. Baker, 63 A.2d 63, 116 
yt 94. 

Wash.—State ex.reL Public Utility 
-Diat. No.. 1 of Skagit County v. 

. Wylie, 182 P.2d 706, 28 Wash.2d 
118—^Bowen v. Department of So¬ 
cial Security, 127 P.2d 682, 14 

Wash.2d 148—Sears v. Western 
Thrift Stores of Olympia, 116 P.2d 
766. 10 WaslL2d 872—State ex rel. 
...Mason County Logging Co. v. Wi¬ 
ley, 81 P.2d 639, 177 Wash. 66. 
W.Va.*—State ex reL City of Charles¬ 
ton V. Sims, 64 S.E.2d 729, 182 W. 
Va. 826. 

Wis.—State ex rel. Martin v. Hell, 7 
N.W.2d 376, 242 Wis. 41—State v. 
Dammann, 228 N.W. 593, 201 Wis. 
84. 

Wyo.—Chicago & N. W. Ry. Co. v. 

Hall, 26 P.2d 1071, 46 Wyo. 380. 

12 C.J. p 710 notes 59-62, p 712 note 
72. 

Couditious existing at time of auiend- 
ment 

The meaning of the word “gen¬ 
eral** as used in constitutional amend¬ 
ment authorizing general assembly at 
short sessions in even-numbered 
years to adopt legislation in the gen¬ 
eral public welfare should be deter¬ 
mined in the light of well known pub¬ 
lic conditions existing at time of 
adoption of amendment and with ref¬ 
erence to dlctionaary definitions and 
the meaning of auoted word in othei: 
connections, such as the definitions 
under general welfare clause of fed¬ 
eral Constitution. 

Md.—Funk V. Mullan Contracting Co., 
78 A.2d 632, 79 A.2d 152, 197 Md. 
192. 

Form of goyemmeat 

To understand the intent of the 
constitution, it is often necessary to 
have recourse to the?form of govern¬ 
ment as It existed before and did 
exist at the time of the adoption of 
the constitution. 

Conn.—^Dowe v. Egan, 48 A.2d 735» 
18 J Conn. 112. 
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Histories of nations states 
Iowa.—Gallamo v. Long, 243 N.W. 
719, 214 Iowa 806. 

Politioal speeches, reports of com¬ 
missions, messages of state officers 
or previous resolutions of general 
assembly cannot be considered to de¬ 
termine what is deep water way 
within the meaning of a constitution¬ 
al provision. 

Ill.—Hubbard v. Dunne, 115 N.B. 210, 
276 Ill. 598. . 

PresTunptious 

(1) The j>eople are presumed to 
have known at time of voting on pro¬ 
posed constitutional amendment seg¬ 
regating tangible personal .property 
for local taxation that, for npiany 
years, capital used in business had 
been classified and taxed as intang¬ 
ible personal property, and not as 
tangible personal property. 

VSL-—City of Roanoke v. James W. 
Michael's Bakery Corp., 21 S.E.2d 
788, 180 Va. 132. 

(2> They are cblso presumed to 
know that purpose and effect of pro¬ 
posed amendment were simply to in¬ 
corporate in constitution the principle 
of complete segregation which their 
representatives had accomplished by 
legislative enactment, and not to rev¬ 
olutionize method of taxing capital 
used in business. 

Va.—City of Roanoke v. James W. 

MichaeFs Bakery Corp., supra. 

53. Ark.—Huxtable v. State, 2$ S.W. 

2d 677, 181 Ark. 688. 

Ky.—State Journal Co. v. Common¬ 
wealth, 160 S.W.2d 145, 289 Ky. 808 
—Commonwealth v. Kentucky Jock¬ 
ey Club, 88 S.W.2d 987, 288 Ky. 
739. 

Md.—Johns Hopkins University v. 
Williams, 86 A.2d 892, 199 Md. 382 
—^Norris v. Mayor and City Coun¬ 
cil of Baltimore, 192 A. 581, 172 Md. 
667. 

Mo.—State ex rel. Russell y. State 
Highway Commission, 42 S.W,2d 
196, 828 Mo. 942. 

N.C.—Perry v. StancU, 76 S.B.2d 612, 
287 N.a 442. 

Ohio.—City of Cleveland v. Board of 
Tax Appeals, 91 N.R2d 480, 158 
Ohio St. 97, 16 A.L.R.2d 1354. 

Or.—Jones v. Hoss, 285 P. 205, 132 
Or. 176. 

Pa. —Evans v. West Norrlton Tp. Mu¬ 
nicipal Authority, 87 A.2d 474, 370 
Pa. 160. 

Tex.—^Mumme v, Marrs, 40 S.W.2d 
81, 120 Tex. 383. 

64. U.S.—R. C, Tway Coal Co. v. 

Glenn, D.C.Ky.. 12 P.Supp. 670. 
Ala.—^Parsons v. City of Birmingham, 
137 So. 665, 223 Ala. 610. 

Md.—Johns Hopkins University v. 
Williams, 86 A.2d 892, 199 Md. 332 
—^Norris v. Mayor and City Council 
of Baltimore, 192 A. 531, 172 Md. 
667. 
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court may consider the former law,55 as well as the 
historical development of the particular provision 
under consideration.® 5 Consideration may also be 
given to the relationship of a doubtful provision to, 
known political truths,57 or to political institutions.®5 


CONSTITUTIONAL LAW § 30 

According to some authorities arguments submit¬ 
ted to the voters in support of a constitutional 
amendment at, or prior to, the time of the election 
by which it was adopted, may be resorted to as an 
aid in construing such amendment,®^ although such 
arguments are hot controlling other authorities. 


Mass.~In re Opinion of the Justices, 
35 N.B.2d 67$, 309 Mass. 67$. 

Neb.—State ex reL Caldwell v. Peter¬ 
son, 45 N.W.2d 122, 153 Neb. 402— 
State ex rel. Johnson v. Chase, 25 
N.W.2d 1, 147 Neb. 758—First Trust 
Co. of Lincoln v. Smith, 277 N.W. 
762, 184 Neb. 84—State v. McMul¬ 
len, 280 N.W. 677, 119 Neb. 789. 

Va.—Commonwealth v. City of New¬ 
port News, 164 S.Sl 689, 158 Va. 
521. 

Wis.—State V. Dammann, 228 N.W. 

593, 201 Wis. 84. 

12 C.J. p 711 note 67. 

55. Ala.—Storrs v. Heck, 190 So. 78, 
238 Ala. 196—Houston County v. 
Martin, 169 So. 13, 282 Ala. 511— 
Bouchelle v. State Highway Com¬ 
mission, 100 So. 884, 211 Ala. 474. 
Cal.—People v. Zolotoft, 119 P.2d 745, 
48 Cal.App.2d 860—^Robertson v. 
Liangford, 273 P. 150, 95 CaLApp. 
414. 

Ga.—^Moore v. Baldwin County, 74 S. 

B.2d 449, 209 Ga. 541. 

Idaho.—Idaho Mut. Ben. Ass'n v. 

Robison, 154 p.2d 156, 65 Idaho 793. 
Md.—Reed v. McKeldin, 115 A.2d 281. 
Mont.—State ex reL Hhmshaw v. Jus¬ 
tice’s Court of Union Tp. in and for 
Madison County, 88 P.2d 1, 108 
Mont. 12—^Hinz v. Musselshell 
County, 267 P. 1113, 82 Mont 502. 
Neb.—State ex rel. Caldwell v. Peter¬ 
son, 45 N.W.2d 122, 153 Neb. 402 
—State ex reL Johnson v. Chase, 
25 N.W.2d 1, 147 Neb. 758—First 
Trust Co. of Lincoln v. Smith, 277 
N.W. 762, 134 Neb. 84—State v. Mc¬ 
Mullen, 230 N.W. 677, 119 Neb. 
739. 

N.T.—^People v. Tremaine, 21 N.H.2d 

JIOI 5511 TM V 1 

N.C.—Perry V.’standLl, 75 S,E.2d 612, 
237 N.a 442. 

Pa.—^Fluck V. Philadelphia, 26 Pa 
Dist 587. 

Va—Dean v. PaolicelU, 72 S.B.2d 606, 
194 Va 219—Commonwealth v. 
City of Newport News, 164 S.B. 
689, 158 Va 521. 

12 C.J. p 711 note 63. 

Xhdstlttg* statute is evideuoe of lu- 
teut not to change an existing sys¬ 
tem to which it relates. 

CaX—Veterans' Welfare Board v. Ri¬ 
ley, 208 P. 678, 189 Cal. 159, 22 A.L. 

R. 1681. 

Laws of mother oountry 
To ascertain intention of framers 
of constitution, court could consider 
information they presumably poi^- 
sessed respecting laws of mother 
coimtry and other statea I 


Vt.—State V. Brown, 154 A 679, 108 
Vt. 812, 76 AL.R; 1029, followed in 
State V. Levine, 154 A 582, 103 Vt 
322. 

Obsolete statutes cannot be rea4 
into the constitution. 

Tenn.—rDempster v. Wallace, 53 S.W; 
2d 379, 165 Tenn. 141. 

Obscurity may not be created in a 
constitutional provision, otherwise 
clear, by comparing it with a statute. 
Del.—State v. Bteirt 129 A 691, 8 W. 
W.Harr.,DeL, 16. - 

Provision Interxnreted In light of 

(1) Prior or existing statutes. 

Ala.—^In re Upshaw,'23 So.2d 861, 247 

AlA 221. 

Fla.—State v. Parker, 100 So. 260, 87 
Fla. 181. 

La.—Garrison v. City of Shijeveport, 
154 So. 622, 179 La. 605. ... 

Mont.—State v. Poland, 203 P. 85.2, 
61 Mont. 600. 

N.T.—^Barthelmess v. Cukor, 185 N.T. 

S. 191, 194. App.Div. 359, reversed 
on other grounds, 132 N.H 140, 281 
N.T. 436, 16 AL.R. 1404. , 

Utah.—^Henrie^ v. Rocky Mountain 
Packing Corp., 196 P.2d 487, 113 
Utah 416, rehearing denied 202 p.2d 
727, 113 Utah 444. . 

Va.—State v. KitUe, 105 S.B. 775, 87 
W.Va. 526. 

12 C.J. p 711 note 66. ' 

(2) Prior constitutions. 

Ala.—State v. Alabama Power Co., 
48 So.2d 446, 254 Ala. 327—Henry v. 
State ex rel. Armstrong, 117 So. 
633, 218 Ala. 78—^Henry v. State ex 
rel. Hartsfield, 117 So. 626, 218 Ala. 
71. 

Ark.—Carter v. Cain, 14 S.W.2d 260, 
179 Ark. 79. 

Mo.—^Lovins v. City of St, Louis, 84 
S.W.2d 127, 336 Mo. 1194, followed 
in Koontz v. City of St. Louis, 84 
S.W,2d 13.1. 

Tex,—^Williams v. Castleman, 247 S. 

W. 263, 112 Tex. 193. 

W.Va.—State v. Kittle, 106 S.B. 775, 
87 W.Va. 626. 

66. Cal.—^MundelL v. Lyons, 187 P. 
950, 182 CaL 289. 

Hammond v. McDonald, 122 P.2d 
332, 49 Cal.App.2d 671—^People v. 
Zolotoff, 119 P.2d 745, 48 CaI.App.2d 
360. 

Me.—^In re Opinion of the Justices, 
60 A2d 903, 142 Me. 409. 

Md.—Johns Hopkins University v. 
Williams, 86 A.2d 892, 199 M<1 382 
—^Norris v. Mayor and City Council 
of Baltimore, 192 A 531, 172 Md. 
667. 


Mass.—^In re Opinion of the Justices, 
125 N.B. 849, 233 Mass. 603. 

Neb.—^tate ex rel. State Ry. Com¬ 
mission V. Ramsey, 37 N.W.2d 502, 
161 Neb. 333—^Flrst Trust Co. of 
Lincoln v. Smith, 277 N.W. 762, 184 
Neb. 84—State v. Chicago, B. ft Q. 
R. Co., 199 N.W. 634, 112 Neb. 248. 
N.H.—Wheeler ex rel. Boulanger v. 

Morin, 85 A2d 513, 93 N.H 40. 

N.T.—^Association for Protection of 
Adirondacks v. MacDonald, 239.N. 

T.S. 31, 228 App.Div. 73, affirmed 
170 N.B. 902, 263 N.T. 234.. . 
Greenland v. Fenner, 216 N.T.S. 

‘ 357, 127 Misc. 295, affirmed 219 N. 
T.S. 825, 219 App.Div. 766. 

67. Ark.—Ex parte Allis, 12 'Ark. 
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68. Ark.—State v. Soirrells, 15 Ark. 

. 664. . 

Ill.—^People V. La Salle County, .100 
Ill. 496. 

Mich.—McPherson v. State Secretary, 
62 N.W. 469, 92 Mich: 877, 3l Am.S. 
R. 687, 16 L.R.A. 476. . , . 

69. Cal.—Carter v. Seaboard Finance 
Co., 203 P.2d 758, 33 Cal.2d 564— 
Carter v. Commission x>u Qualifi¬ 
cations of Judicial Appointments, 
93 P.2d 140, 14 Cal.2d 179—tose- 
mite Lumber Co. v. Industrial Acc. 
Commission of California, 204 P. 
226, 187 Cal. 774, 20 A^L.R. 994— 
Story V. Richardson, 198 P. 1057, 
186 Cal. 162, 18 AL.R. 760. 

Redevelopment Agency of City 
and CoTmty of San Francisco v. 
Hayes, 266 P.2d 105, 122 Cal.App.2d 
177, certiorari denied 76 S..Ct 214, 
848 U.S. 897, 99 L.Ed. --Cali¬ 

fornia Institute of Technology v. 
Johnson, 132 P.2d 61, 55 CaLApp.2d 
856—Hammond v. McDonald, 122 
P.2d 332, 49 Cal.App.2d 671— 

. Abrams v. City and County of San 
Francisco, 119 P.2d 197, 48 Cal.App. 
2d 1—^Baumbaugh v. San Diego 
County, 113 P.2d 218, 44 CaLApp.2d 
898—Helping Hand Home for Chil¬ 
dren V. San Diego Couhty, 79 P.2d 
778, 26 Cal.App.2d 462—Ducey v. 
Dambacher, 75 P.2d 98, 24.Cal.App. 
2d 429, reheard 81 P;2d 597^ 27 Cal. 
App.2d 658. .. 

12 aj. p 712 note 72. 
ea Cal,—^People Vi Ottey, 56 . P.2d 
198, 6 CaL2d 714—Fay v. Diatrict 
Court of Appeal, Second Appellate 
Dist., Division 2, 254 P. 896, 200 
CaL 522. 

, California Institute of Technolo¬ 
gy V. Johnson, 132 P.2d 61;. 55. CaL 
App.2d 866—McGuire- v. Went¬ 
worth, 7 P.2d 729, 120 CalApp. 849. 
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however, hold that such matter is . not entitled to 
consideration as an aid to construction,®^ Argu¬ 
ments adduced at the time of ratification of an 
amendment are insufficient to inject a new term into 
its provisions thereby changing its entire meaning 
and operation.®^ 


§ 31. -Proceedings of Constitutional 

Convention 

In order to ascertain the meaning of a doubtful pro¬ 
vision of the constitution, the proceedings and debates of 
a constitutional convention may be examined, although 
it may be of less importance than other guides. 

The proceedings,®® including the debates,®'* of the 


trsed wltb oaatloBi 

Cal.—Helping Hajid Home for Chil¬ 
dren V. San Diego Coujnty, 79 P.2d 
778, 26 CaLApp.2d 452. 

ei. Ark.—^Hodges v. Dawdy, 149 S. 

W. 666, 104 Ark. 683, 

Mo.—State ex rel. Hussell v. State 
Highway Commission, 42 S.W.2d 
196, 328 Mo. 942. 

sa. Ala.—Bouchelle v. State High¬ 
way Conamisslon, 100 So. 884, 211 
Ala. 474. 

63. Ala.—City of Montgomery v. 

Oraham, 53 So.2d 368; 255 Ala. 685. 
Ga—Smith v. McMichael, 45 S.E.2d 
431, 203 Ga. 74. 

Idaho.—Williams v. Baldridge. 234 P. 
203, 48 Idaho 618. 

III.—Wolf son V. Avery, 126 N.E.2d 
7P1. 

Ky.—Barker v. Stearns Coal & Dum- 
her Co., 162 S.W.2d 963, 287 Ky. 
340. 

Lia.—^Mayer v. Board of Com'rs for 
Caddo Levee Blst, 160 So. 295, 177 
La. 1119. 

Me,—^In re Opinion of the Justices, 80 
A2d 866, 146 Me. 316. 

Md.—Reed v. McKeldln, 116 A.2d 281. 
Mass.—^Zn re Opinion of the Justices, 
32 H.E.2d 298, 308 Mass. 601—Gen¬ 
eral Outdoor Advertising Co. v. De¬ 
partment of Public Works, 193 N.E. 
799, 289 Mass. 149, appeal dismiss¬ 
ed General Outdoor Advertising Co. 

V. Callsihan, 66 S.Ct 495, 297 U.S. 
725, 80 L.Ed. 1008, General Outdoor 
Advertising Co, v. Hoar, 66 S.Ct. 
495, 297 U.S. 726, 80 L.Bd. 1008. and 
Brink v. Callahan, 56 S.Ct. 496, 297 
U.S. 726, 80 L.Ba. 1008—In re Opin¬ 
ion of the Justices, 151 N.E. 680, 
254 Mass. 617—^Loring v. Toung, 
132 N.E. 65, 239 Mass. 349—^In re 
Opinion of the Justices, 126 N.E 
849, 283 Mass. 603. 

Mo.—State on Information of Dalton 
ex rel. Shepley v. Gamble, 280 S.W. 
2d 656—^x parte Oppenstein, 233 S. 

W. 440, 289 Mo. 421. 

Neb.—State ex rel* Johnson v. Marsh, 
29 N.W.2d 799, 149 Neb. 1. 

N.Y.—^Union Free School Dist. No. 8 
of Town of Rye, Westchester Coun¬ 
ty, V. Town of Rye, 21 N.B.2d 681, 
280 N.Y. 469. 

Western New York Water Co. v. 
Brandt. 18 N.Y.S.2d 128, 259 App. 
Div. 11. reargunaent denied 18 N.Y, 

. S.2d 750, 269 App.Dlv. 764, appeal 
dismissed 28 N.B.2d. 408, 283 N.Y. 
686—^Association for Protection of 
Adirondacks v. MacDonald, 239 N. 


[ Y.S. 81, 228 Apl).Div. 73, aflElrmed 
170 N.E 902, 258 N.Y. 234. 

In re Moore, 211 N.Y.S. 665, 126 
Misc. 607, affirmed 212 N.Y.S. 876, 
877, 215 App.Dlv. 655. 

Ohio.—City of Middletown v. City 
Commission of Middletown. 8 Ohio 
Supp. 150, affirmed 37 N.E.2d 609, 
138 Ohio St 696. . 

Or.—OoxpTis Joris guoted la Jory v. 
Martin, 66 P.2d 1093, 1098, 163 Or. 
278. 

Tex.—Williams v. Castleman, 247 S. 

W. 263. 112 Tex 193. 

Wis,—State ex rel. Martin v. Heil, 7 
N.W.2d 375, 242 Wis. 41. 

12 C.J. p 711 note 68, p 712 note 72. 

Ooaveatioa draft altered by commit¬ 
tee 

Where constitutional convention 
agreed on draft of article and sub¬ 
mitted it to committee on arrange¬ 
ment and phraseology, which modi¬ 
fied article so that its meaning was 
materially altered, presumption that 
report of committee was substantial¬ 
ly equivalent of that which had been 
before settled does not arise, and al¬ 
tered language will be given meaning 
which words employed naturally im¬ 
port.—State V. Peters, 147 N.E. 81, 
112 Ohio St 249. 

FreEmmptioiui 

(1) The presumption is that consti¬ 
tutional convention had before it the 
constitutions of the several states 
and that it drafted the constitution 
with care and precision in the use of 
language and with a full understand¬ 
ing of the accepted meaning of every 
word used therein. 

Idaho.—Hlger v. Hansen, 170 P.2d 
411, 67 Idaho 45. 

<2) It would be assumed that legis¬ 
lature contained many of those who 
sat in constitutional convention held 
the year before, and it could be pre¬ 
sumed that those legislators under¬ 
stood what was thereby intended. 

Pa.—Commonwealth v. Perkins, 21 A. 
2d 45, 342 Pa. 529. affirmed Perkins 
V. Commonwealth of Pennsylvania. 
62 S.Ct. 484, 314 U.S. 686, 86 L.Ed. 
473. 

Beport bmded to members 
Where report of judiciary commit¬ 
tee of the constitutional convention 
was not handed to members of the 
convention until alter the judicial ar¬ 
ticle had been adopted by the conven¬ 
tion. the report could not be deemed 
a part of the parliamentary history 
of the constitution. 
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N.J.—Wlnberry v. Salisbury, 74 A.2d 
406, 5 N.J. 240, certiorari denied 71 
S,Ct. 123, 340 U.S. 877, 95 L.Ed. 638. 
6^ U.S.—U. S. V. Cornell, D.C.Idaho, 
36 F.Supp. 81. 

Ala.—City of Montgomery v. Graham. 
53 So.2d 363, 255 Ala. 685—Morgan 
V. Board of School Com’rs of Mobile 
County, 26 So.2d 108, 248 Ala. 22. 
Cal.—Story v. Richardson, 198 P. 
1057. 186 Cal. 162, 18 A.L.R. 750. 

Baumbaugh v. San Diego County. 
113 P.2d 218, 44 Cal.App.2d SOS— 
Helping Hand Home for Children 
V. San Diego County, 79 P.2d 778, 
26 Cal.App.2d 452. 

Del.—^State v. Lyons, 5 A.2d 495. 1 
Terry 77. 

Corpus juris cited in State ex 
rel. Green v. Collison. 197 A. 836, 
847, 9 W.W.Harr. 245. reversed on 
other grounds Collison v. State ex 
rel. Green, 2 A.2d 97, 9 W.W.Harr. 
460. 

Idaho.—State v. Village of Garden 
City, 265 P.2d 328, 74 Idaho 613 
—Higer v. Hansen, 170 P.2d 4U, 
67 Idaho 45—Wright v. Callahan, 
99 P.2d 961, 61 Idaho 167. 

Ill.—Wolfson v. Avery, 126 N.E.2d 
701. 

Ind.—Chadwick v. City of Crawford.s- 
j ville, 24 N.E.2d 937, 216 Ind. 399, 
129 A.L.R. 469. 

Ky.—Runyon v. Smith, 212 S.W.2d 
521, 308 Ky. 73. 

Md.—McMullen v. Shepherd, 104 A. 
424, 133 Md. 157. 

Mass.—Yont v. Secretary of Com¬ 
monwealth, 176 N.E. X, 275 Mass. 
365—Loring v. Young, 132 N.E 05, 
239 Mass. 349. 

Mich.—Union Steam Pump Sales Co. 
V. Deland, 186 N.W. 353. 216 Mich. 
261. 

Mo.—State on Information of Dalton 
ex rel. Shepley v. Gamble. 280 S.W. 
2d 656—Corpus Juris oitetd iu State 
V. Hostetter, 79 S.W.2d 463. 469, 330 
Mo. 391. 

Neb.—State ex rel, Johnson v. Marsh, 
29 N.W,2d 799, 149 Neb. 1. 

N.Y.—^Western New York Water Co. 
V. Brandt. 18 N.Y.S.2d 128. 239 App. 
Div. 11. reargument denied 18 N.Y. 
S.2d 750, 259 App.Div. 764, appeal 
dismissed 28 N.E2d 408, 283 N.Y. 
686 . 

N.D.—State ex rel. Rausch v. Amera¬ 
da Petroleum Corp., 49 N.W. 2d 14, 
78 N.D. 247. 

Ohio.—State ex rel. ECarbage v. Fer¬ 
guson, 36 N.B.2d 500. 68 Ohio App. 
189, appeal dismissed 37 N.E.2d 
644, 138 Ohio St. 617. 
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convention which framed the constitution are valu^- 
able aids in ascertaining the meaning and purpose 
of a doubtful constitutional provision; but they 
are powerless to vary the terms of the constitution 
when the meaning is clear, and they should be 
resorted to only when other guides fail.®® General¬ 
ly the proceedings of a legislature are regarded as 
more conclusive and more satisfactory as a source 
of information than those of a convention, as in 
the latter case it is the intent of the people through 
their representatives that is sought, while with a 
legislature it is the intent of the representatives 
themselves that is sought.®^ 


CONSflTimONAL LAW §§ 31-32 

§ 32. —— Coittemporaaedus and Practical 
Constnlction in General 

The court In determining the meaning of an -ambig¬ 
uous constitutional provision may consider the contem¬ 
poraneous and practical construction given It by admin¬ 
istrative officials and legislatures. 

Quoted in: Ky.—Button v. Drake, 196 S.W.Sd 66, 68, 802 
Ky. 517, 167 A.L,.R. 1046. 

In determining the meaning of an ambiguous con¬ 
stitutional provision the courts may properly seek 
extrinsic aid by ascertaining the construction given 
such provision at the time of its adoption and since 
by those whose duty it has been to construe, exe¬ 
cute, and apply it in practice.®® In this respect, con- 


city of Middletown v. City Com¬ 
mission of Middletown, 8 Ohio 
Supp. 150, affirmed 87 N.£!.2d 609, 
138 Ohio St 696. 

Wls.—State ex rel. Martin v. Hell, 7 
N.W.2d 876, 242 Wls. 41. 

Wyo.—Chicago & N. W. Ry. Co. v. 

Hall, 26 P.2d 1071, 46 Wyo. 380. 

12 C.J. p 712 note 69. 

Pextfuaslvs Imt act oonolTUdva 
Ala.—Louisville & N. R. Co. v. State. 
78 So. 93, 201 Ala. 817, appeal dis¬ 
missed Louisville & N. R. Co. v. 
State of Alabama, 89 S.Ct 18, 248 
U.S. 533, 63 L.Ed. 406. 

Ky.—Corpus Juris oited in Stickler v. 
Higgins. 106 S.W.2d 1008, 1012, 269 
Ky. 260—Commonwealth v, Ken¬ 
tucky Jockey Club, 88 S.W.2d 987, 
288 Ky. 789. 

Indicia of judgment 

In determining a constitutional tax 
limitation, in so far as the constitu¬ 
tional convention debates Indicate the 
judgment of the convention and not 
mere personal opinion of the speak¬ 
ers, the courts may use them for the 
purpose of Interpretation. 

Ala.—^Moody v. Gunter, 84 So. 831, 
203 Ala. 655. 

Limited reliance 

(1) In construing constitutional 
provision, reliance which may be 
placed in constitutional debates is 
limited. 

Mo.—State ex reL l>onnell v. Osburn, 
147 S.W.2d 1065, 347 Mo. 469, 136 
A.li.R. 667. 

(2) While only linaited reliance 
may be placed on constitutional con¬ 
vention debates in construing consti¬ 
tutional provisions, the record there¬ 
of carries some persuasiveness. 

Mo.—State ex rel. Randolph County 
v. Walden, 206 S.W.2d 979, 357 Mo. 
167. 

Instruotlve but not ooutrolUag 

(1) Although debates in constitu¬ 
tional convention were instructive as 
to background and development of 
constitutional provision, what was 
actually submitted to the people for 
adoption was controlling. 


Mo.—City of Springfield v. Clouse, 
206 S.W.2d 539, 356 Mo. 1239. 

(2) In construing a constitutional 
provision, the debates thereon in the 
constitutional convention may prop¬ 
erly be considered, but proper inter¬ 
pretation of such a provision depends 
more on how it was understood by 
the people adopting it than on the 
framers* understanding thereof. 

Mo.—^Household Pinance Corp.- v. 
ShafCner, 203 S.W.2d 784, 856 Mo. 
808. 

55- Cal.—^Helping Hand Home for 
Children v. San Diego County, 79 
P.2d 778. 26 Cal,App.2d 468. 

Del.—State ex rel. Walker v. Har¬ 
rington, 27 A.2d 67. 8 Terry 14. 
Idaho.—State v. Village of Garden 
City, 265 P.2d 828, 74 Idaho 513— 
Wright v. Callahan, 99 P.2d 961, 61 
Idaho 167. 

HI.—^People V. Sweitzer, 160 H.E3. 108, 
328 IlL 649—^People v. Bmmerson, 
134 NJBJ. 707, 802 Ill. 800, 21 AL.R. 
636. 

Ind.—^Ball v. Essner, 193 N.E. 86, 208 
Ind. 99. 

Ky.—Barker v. Stearns Coal & Lum¬ 
ber Co., 152 S.W.2d 963, 287 Ky. 
340. 

Mass.—^In re Opinion of the Justices, 
32 N.E.2d 298, 308 Mass. 601—Gen¬ 
eral Outdoor Advertising Co. v. De¬ 
partment of Public Works, 193 N.B. 

799, 289 Mass. 149, appeal dismiss¬ 
ed General Outdoor Advertising Co. 

V. Callahan, 56 S.Ct. 495, 297 U.S. 
726, 80 L.Ed. i008. General Out¬ 
door Advertising Co. v. Hoar, 56 
S.Ct 495, 297 U.S. 725, 80 L.Ed. 
1008, and Brink v. Callahan, 56 S.Ct. 
496, 297 U.S. 725, 80 L.Ed. 1008— 
Loring v. Young, 132 N.E. 65, 239 
Mass. 349. 

Mo.—Corpus Juris cited in State v. 
State Highway Commission, 42 S. 

W. 2d 196, 202, 328 Mo. 942. 

N.Y.—Pink V. Alden, 23 N.T.S.2d 366, 

260 App.Div; 564, certified question 
answered 86 N.B.2d 193, 285 N.Y. 

800, affirmed 35 H.E.2d 193, 285 N.Y. 
800. 

Ohio.—State ex rel. Harbage v. FeiS 
guson, 36 N.E.2d 500« 68 Ohio App. 
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189, appeal dismissed 87 N.R2d 
544, 138 Ohio St. 617. 

City of Middletown v. City Com¬ 
mission of Middletown, 8 Ohio 
Supp. 150, affirmed 37 N.B.2d 609, 
138 Ohio St. 696. 

Okl.—^Texas Co. v. State ex reL Cor¬ 
yell, 180 P.2d 631, 198 Okl. 565. 

Pa.—Commonwealth ex rel. Marglotti 
V. Liawrence, 193 A 46, 826 Pa. 526 
—Commonwealth v. Acker, 162 A. 
169, 308 Pa. 29—Busser v. Snyder, 
128 A 80, 282 Pa. 440, 37 AL.R. 
1615. 

12 C.J. p 712 note 70. 

66. Colo.—^In re Senate Resolution 
No. 2 Concerning Constitutional¬ 
ity of House Bill No. 6, 31 P.2d 
826, 94 Colo. 101. 

12 aj. p 712 note 70 [dj. 

67. Del.—State ex rel. Walker v. 
Harrington, 27 A2d 67, 8 Terry 14. 

Mich.—^People v. Harding, 18 N.W. 
656, 19 N.W. 155, 53 Mich. 48. 481, 
61 Am.R. 96. 

Utah.—^Richardson v. Treasurer Hill 
Min. Co., 65 P. 74, 23 Utah 866. 

6& U.S.—Ray v. Blair, Ala., 72 S.Ct 
654, 843 U.S. 214, 96 LuEd. 894, mo¬ 
tion denied 72 S.Ct 1034—^inland 
Waterways Corp. v. Young, App.D. 
a,. 60 S.Ct 646, 309 U.S. 517, 84 L. 
Ed. 901, rehearing denied 60 S.Ct. 
884, 309 U.S. 698, 84 L.Ed. 1037. 

State of Indiana ex reL U. S. v. 
Kllligrew, C.C.AInd., 117 F.2d 863. 

Ala.—State v. Alabama Power Co., 48 
So.2d 446, 254 Ala. 327^—State ex 
rel: Fowler v. Stone, 186 So. 404, 
237 Ala. 78. 

Ariz.—State v. Boyd, 138 P,2d 284, 
60 Arlz. 388., 

Cal.—Carter v. Seaboard Finance Co., 
203 P.2d 768, 33 Cal.2d 564—Gage v. 
Jordan Retirement' Life Payments 
Ass'n, Interveners, 147 I>.2d 387, 
23 Cal.2d 794—Carter v. Commis¬ 
sion on Qualifications of Judicial 
Appointments, 93 P.2d 140, 14 Cal. 
2d 179—Cudahy Packing' Go. v. 
Johnson, 86 P.2d 848, 12 Cal.2d 688. 

Colo.—Bedford v. Sinclair, 147 P.2d 
486, 112 Colo. 176. 

Coma.—Cahill. V. Leopold, 108 A2d 
818,141 Conn. 1. 
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temporaneous or practical constructions by the dif- I aids®® and are entitled to great weight;^® and such 
ferent departments of the government are valuable 1 


DeL—Appeal of Brown, 49 A.2d 618, 
4 Terry 608. 

Pla.—^In re Advisory Opinion to Gov¬ 
ernor, 22 So.2d 398, 166 Fla. 48. 
Ga;—Collins v. Mills, 30 S.B.2d 866, 
198 Ga. 18. 

Idaho.—^Phipps v. Boise Street Car 
Co., 107 P.2d 148, 61 Idaho 740— 
Wright V. Callahan, 99 P.2d 961, 

, 61 Idaho 167. 

IIL—^People V. Rosehill Cemetery Co., 
21 N:B.2d 766, 371 IIL 610. 

Ind.—Chadwick v. City of Crawfords- 
Ville, 24 N.E.2d 937, 216 Ind. 399, 
129 A.L.111. 469. 

Me.—^In re Opinion of the Justices, 
80 A.2d 866, 146 Me. 816. 

Md.—Johns Hopkins University v. 
Williams, 86 A.2d 892, 199 Md. 382 
—Johnson v. Duke, 24 A.2d 304, 180 
Md. 434. 

Mo.—State ex rel. Randolph County v. 
Walden, 206 S.W.2d 979, 367 Mo. 
167. 

Neb.—Corpus Juris SeouAdum cited 
in. State ex reL State Ry. Commis¬ 
sion V. Ramsey, 37 N.W.2d 602, 
607, 151 Neb. 833—Platte Valley 
Public Power and Irrigation Dist. 
V. Lincoln County, 14 N.W.2d 202, 
144 Neb. 584, 155 A.L.R. 412—State 

V. Chicago. R & a R. Co., 199 N. 

W. 534, 112 Neb. 248. 

N.T.—Kolb V. Holllng, 32 N.E.2d 81L 
285 N.Y. 104. 

N.D.—State ex rel, Rausch v. Amer* 
ada Petroleum Corp., 49 N.W.2d 14, 
78 N.D. 247. 

OkL—Corpus Juris Secundum cited 
in Grim v. Cordell, 169 P.2d 667, 
669, 197 OkL 144. 

Or.—State v. Kuhnhausen, 272 P.2d 
226, J201 Or. 478—State ex reL 
Gladden v, Lonergan, 269 P.2d 491, 
201 Or. 163—State v. Merten, 162 
P.2d 942, 176 Or. 254—Union Pac. 

R. Co. V. Anderson, 120 P.2d 678, 
167 Or. 687. 

RI.—Gorham v. Robinson, 186 A. 
832, 57 R.I. 1. 

S.C.—Powers v. State Educational 
Finance Commission, 73 S.E.2d 456, 
222 S.C 433—^McLure v. McElroy, 
44 S.E.2d 101, 211 S.a 106. 

Tex.—^Hill County v. Sheppard, 178 

S. W.2d 261, 142 Tex. 868—Jones v. 
Ross. . 173 S.W.2d 1022, 141 Tex. 
416—^Friedman v, American Sure¬ 
ty Co. of New York, 161 S.W.2d 670, 
137 Tex. 149, answer to certified 
Question conformed to, Civ.App., 
164 S.W.2d 669. 

Howerton v. City of Fort Worth, 
CivA.pp., 281 S.W.2d 993, affirmed 
City of Fort Worth v. Howerton, 
236 S.W.2d 616, 149 Tex. 614—Watts 
V, Mann, CiyAipp., 187 S.W.2d 917, 
error refused—Kaufman County 
Levee Imp. Dist No. 10 v. National 
Life Ins.. Co., Civ.App., 171 S.W.2d I 
188, error refused. 


Utah.—Spence v. Utah State Agr. Col¬ 
lege. 226 P,2d 18, 119 Utah 104— 
Washington County v. State Tax 
Commission, 133 P.2d 564, 103 Utah 
73. 

Va.—^East Coast Freight Lines v. 
City of Richmond, 74 S.B.2d 283, 
194 Va. 617—Dean v. Paolicelli, 72 
S.B.2d 606, 194 Va. 219^1ty of 
Roanoke v. James W. MichaeTs 
Bakery Corp., 21 S.B.2d 788, 180 Va. 
132. 

Wash.—State ex rel. Evans v. Broth¬ 
erhood of Friends, 247 P.2d 787, 41 
Wash.2d 133. 

W.Va.—Charleston Transit Co. v. 
Condry, 86 S.E.2d 391—State ex 
rel. Thompson v. Morton, 84 S.E.2d 
791. 

Wls.—Schultz V. Milwaukee County, 
13 N.W,2d 680, 246 Wis. 111. 

Construction by administrative olflU 
oers 

<1) In determining number of sig¬ 
natures required to have initiative 
measure placed on ballot, court will 
consider contemporaneous construc¬ 
tion of constitutional provision by 
administrative officers. 

Or.—Othus V. Kozer, 248 P. 146, 119 
Or. Iftl. 

(2) But whether federal statute, 
imposing so-called excise tax for 
conducting retail liquor business con¬ 
trary to state law, imposed tax with¬ 
in power of congress, or penalty, 
cannot be determined from adminis¬ 
trative construction, since collection 
in any event was lawful during life 
of Eighteenth Amendment. 

U.S.—^U. S. v: Kesterson, Ala., 66 S. 
Ct 229, 296 U.S. 299, 80 L.Ed. 241— 
U. S. V. Constantine, Ala., 66 S.Ct. 
223, 296 U.S. 687, 80 L.Ed. 233. 

Legislature’s failure to act 

<1) The fact that legislature made 
no provision for reimbursement of 
legislators for traveling expenses be¬ 
fore enactment of statute entitling 
them to actual necessary traveling 
expenses in addition to their sal¬ 
aries does not compel holding by 
supreme court that legislature con¬ 
strued constitutional provision limit¬ 
ing amounts of legislator's compen¬ 
sation and mileage as prohibiting 
provision for such reimbursement 
since legislature's mere failure to 
act cannot impair its right to act nor 
amount to contrary construction. 

Cal.—Collins, v. Riley, 162 P.2d 169, 
24 Cal.2d 912: ‘ 

(2) Failure of legislature to enact 
retirement act for its members for a 
considerable time after adoption of 
constitutional provision authorizing 
legislature to provide retirement sys¬ 
tem for employees of state did not 
constitute a contemporaneous con¬ 
struction of the constitutional pro- 
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vision to effect that they had no such 
power. 

Cal.—^Knight v. Board of Adminis¬ 
tration of State Emp. Retirement 
System, 196 P.2d 647, 32 CaL2d 
460, 6 A.L.R2d 410. 

69. Ariz.—Corpus juris quoted In 
Clark V. Boyce, 186 P. 136, 141, 
20 Ariz. 644. 

Cal.—Carter v. Seaboard Finance Co., 
203 P.2d 758, 33 CaL2d 564—Gage 
v. Jordan Retirement Life Pay¬ 
ments Ass'n, Interveners, 147 P. 
2d 387, 23 CaL2d 794. 

Conn.—Cahill v. Leopold, 103 A. 2d 
818, 141 Conn. 1. 

DeL—Appeal of Brown, 49 A.2d 618, 
4 Terry 608. 

Md.—Johnson v. Duke, 24 A.2d 304, 
180 Md. 434—^Mayor and City Coun- 
! cil of Baltimore v. Hofrlchter, 11 
I A.2d 375, 178 Md. 91. 

Or.—State ex rel. Gladden v. Loner¬ 
gan, 269 P.2d 491, 201 Or. 163. 
Tex.—^reat Southern Life Ins. Co. 
V. City of Austin, 243 S.W. 778, 112 
Tex. 1. 

Wis.—Schultz V. Milwaukee County, 
13 N.W.2d 580. 246 Wis. IIL 
12 C.J. p 712 note 73. 

"The Judicial construction of the 
Constitution and of statutes is often 
aided by the way they are understood 
by those whose business it Is to op¬ 
erate under them.” 

N.Y.—McCabe v. Aulls, 205 N.Y.S. 
689, 693, 123 Misc. 471. 

Where the partidpsats in it are 
men of repute as lawyers and judges, 
the value of such construction is es¬ 
pecially recognized. 

Conn.—Hartford Water Com'rs v. 
CurUs, 89 A. 189. 87 Conn. 606. 

70. U.S.—Ray v. Blair, Ala., 72 S. 
Ct 664, 343 U.S. 214, 96 LEd. 894, 
motion denied 72 S.Ct 1034. 

CaL— Carter v. Commission on Quali¬ 
fications of Judicial Appointments, 
93 P.2d 140, 14 CaL2d 179—Cudahy 
Packing Co. v. Johnson, 86 P.2d 
348, 12 CaL2d 583. 

Colo.—Bedford v. Sinclair, 147 P.2d 
486, 112 Colo. 176. 

DeL—^Appeal of Brown, 49 A.2d 618, 

4 Terry 608. 

Md.—Johnson v. Duke, 24 A.2d 304, 
180 Md. 434. 

Mo.—State ex rel. Randolph County 
V. Walden, 206 aw.2d 979, 357 Mo. 
167. 

N.Y.^—^Kolb V. Holllng, 32 N.E.2d 811, 
285 N.Y. 104. 

N.D.—State ex rel. Rausch v. Amer¬ 
ada Petroleum Corp., 49 N.W.2d 14, 
78 N,D. 247. . 

Pa.—Collins V. Kephart, 30 Pa.Dist 
188, reversed on other grounds 114 
A. 440. 271 Pa. 428. 

Tex.—^Hill County v. Sheppard, 178 
aW.2d 261, 142 Tex. 358- 



16 C.J.S. 

a constructibn is frequently a controlling influence 
in determining the meaning of a provisioru^i 

Limitations on such construction. The applica¬ 
tion of the doctrine of contemporaneous construc¬ 
tion is more restricted as applied to the interpreta¬ 
tion of constitutional provisions than when applied 
to statutory provisions'^ Except as to matters com¬ 
mitted by the constitution itself to the.discretion of 
some , other department, contemporary or practical 
construction is not necessarily binding on the 
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courts,^* even'in; a doubtful case and if, in the 
judgment of the ^ourt, such construction is erroncr 
ous and its further application is not made impera¬ 
tive by any paramoimt considerations of public 
policy, it may be rejected.'^^ While there are de¬ 
cisions which, in order to avoid the injuriotis con¬ 
sequences of overturning established, although er¬ 
roneous, practical con^ructioh, go to the extent of 
disregarding the plain import of constitutional pro¬ 
visions,^® as a general rule it is only in cases of 


Howerton v. City of . Fort Worth, 
CivJLpp., 231 S.W.2d 993, .affirmed 
City of Fort Worth v. Howerton, 
236 S.W.2d 615,. 149 Tex. 614—City 
of Denison y. Municipal, Gas Co., 
CiT.App., 257 S.W. 616, affirmed 8 
S.W.2d 794, 117 Tex. 291. 

Utah.—Washinsrton County y. State 
Tax Commission, 133 P.2d 664, 103 
Utah 78. 

Va.—City of Roanoke y. James W. 
MichaeTs Bakery Corp., 21 S.E.2d 
788, 180 Va. 132. 

Wash.-r-State ex reL Evans v, Broth¬ 
erhood of Friends, 247 P.2d 787, 
41 Wash.2d 787. 

W.Va.—State ex reL Thompson v. 
Morton. 84 S.B.2d 791. 

71. Conn.—Cahill y. Leopold, 103 A. 
2d 818, 141' Conn. 1. 

Ind.—^Hovey v. State, 21 N.E. 890, 
119 Ind. 386. 

Me.—In re Opinion of the Justices, 80 
A.2d 866, 146 Me. 316. 

H.Y.—Kolb. V. Holling, 32 N.E.2d 811, 
285 N.Y. 104. 

N.D.—State ex reL Rausch v. Amer¬ 
ada Petroleum Corp., 49 N.W.2d 14, 
78 N.D. 247. 

Or.<^-State ex reL Gladden v. Loners 
gan, 269 P.2d 491, 201 Or. 163— 
Union Pao. R. Co. v. Anderson, 120 
P.2d 678, 167 Qr. 687. 

12 aj. p 712 note 73. 

It is a cardinal rule that practical 
construction is to be followed. 

H.Y.—Judd V. Board of Education of 
Union Free School Dist No. 2, 
Town of Hempstead, Nassau Coun¬ 
ty, 16 N.E.2d 676, 278 N.Y. 200, re¬ 
argument denied 17 N.E.2d 134, 278 
N.Y. 712. 

Partiealarly in detesminliig politi¬ 
cal onestioiui the* courts will fre¬ 
quently follow implicitly a construc¬ 
tion placed on the constitution by 
the other departments of the govern¬ 
ment. ' 

Okl.—Coyle v. Smith, 112 P. 944, 28 
OkL 121. 

12 CJ. p 714 note 79. 

72. Ely.—Corpus Juris Secundum 
quoted in Button v. Drake, 196 S.W. 
2d 66, 68, 302 Ky. 517, 167 A.L.R. 
1046— Fields y. Nickell, 68 aw.2d 
912, 248 Ky. 526. 

Minn.—Oe^us Juris Secundum cited 
in Leighton y. Abell, 21 N.W.2d 646, 
663, 225 Minn. 666. 


73. U.S.—U. S. ex reL Stasrtpn v. 
Paschall, D.C.Arkl, 9 F.2d 109, er¬ 
ror dismissed, C.C.A., 17 F.2d 1021. 

Cal.—Carter v. Commission on Quali¬ 
fications of Judicial Appointments, 

■ 93 P'2d! 140, 14 Cal.2d 179—Cudahy 
Packing Co. v. Johnson, 86 P.2d 
348, 12 CaL2d 683. . 

Colo.—Watro'us v. Golden Chamber 
of Commerce, 218 P.2d 498, 121 
Colo. 621. 

Conn.—Cahill y. Leopold, 103 A.2d 
818, 141 Conn. 1. 

D.C.—Gudmundson v. Cardillo, 126 
F.2d 621, 76 U.S.APP.D.C. 230. 

Idaho.—Straughan ir. City of Cceur 
D’Alene, 24 P.2d 321, 68 Ida^o 494 
—State V. Johnson, 296 P. 688, 50 
Idaho 363. 

ni.—People ex reL Petersen v. 
Hughes, 26 N.E.2d 76, 372 IlL 602 
—^People y. Rosehill Cemetery Co., 
21 N.B.2d 766, 371 IlL 610. 

]^.—Shamburger v. Duncan, 268 S. 
W.2d 388. 

La.—Jefferson Lake Sulphur Co. y. 
State, 84 So.2d 331, 213 I^. 1. 

Md.—Johns Hopkins University y. 
Williams, 86 A.2d 892, 199 Md. 382' 
—^Johnson v. Duke, 24 A.2d 804, 
180 Md. 434. 

Micla—^Reed v. Civil Service Commis¬ 
sion, 3 N.W.2d 41, 801 Mich. 137. 

Mo.—State ex inf.. McKittrick ex 
reL Ham v. Kirby, 163 S.W.2d 990, 
349 Mo. 988—State v. Herring, 106 
S.W. 984, 208 Mo. 708. 

Mont—State ex reL Du Fresne y. 
Leslie, 60 P.2d 969, 100 Mont 449, 
101 A.L.R. 1329—State v. Callow, 
264 P. 187, 78 Mont 868—State v. 
Poland, 208 P. 352, 61 Mont 600. 

Neb.—State ex reL Johnson v. Chase, 
26 N.W.2d 1, 147 Neb. 768—Blmen 
V. State Board of Equalization and 
Assessment 231 N.W. 772, 120 Neb. 
141. - 

N.C.—Wilson v. City of High Point 
76 S.B.2d 646, 238 N.G 14—Purser 
y. Ledbetter, 40 S.E.2d 702, 227 N. 
C. 1—^Pei^on v. Board of State Tax 
Com’rs, 116 S.B. 836, 184 N.C. 499. 

Or.—State v. Kuhnhausen, 272 ^ P.2d 
226, 201 Ot. 478. 

S.C.—Kalber v. Redfeam, 64 S.E.2d 
791, 216 S.C 224—^Parke v. Green¬ 
wood County, 176 S.B. 870, 174 S. 
C. 35—Hildebrand v. High School 
Dist No. 82, 136 S.E. 767, 138 S.a 
446. 


Tex.—Walker v. Baker, 196 S.W.2d 
324, 145 Tex. 121—Hill County v. 
Sheppard, 178 S.W.2d 261, 142 Tex. 
858—Koy v; Schneider, 221 S.W. 
880, 110 Tex. 869. 

City of Port Lavaca v. Bauer^ 
Ciy.App., 243 S.W.2d 424, refused 
no reversible error. 

Utah.^—Washington County v. State 
Tax Commission, 133 P.2d 664^ 108 
Utah 73. 

Va—^Fallon . Florist v. City of Roa¬ 
noke, 58 S.E.2d 316, 190 Va. 664— 
Harrison v. Barksdale, 102 KBI 
789, 127 Va 180. 

Wash.—State ex reL Evans v. Broth¬ 
erhood of Friends, 247 P.2d 787,. 41 
Wash.2d. 188—«tate v. Hinkle, 18 
P.2d 42, 169 Wash. 1; ’ 

W.Va-;—State ex reL Thompson v. 
Morton, 84 S.E.2d 791—^Berry y. 
Foat 172 S.E. 896, 114 W.Va 613. 
Wis.—State y. Johnson, 176 N.W. 224, 
170 Wis. 261. 

Wyo.—Laverehts v. City of Cheyenne, 

217 P.2d 877, 67 Wyo. 187. 

lA detezmlning whether debt is 
contracted to defend state within 
constitutional provision, declarations 
'of executive and legislative depart¬ 
ments of state government are not 
binding. 

Colo.—^In re Senate Resolution Na 2 
Concerning Constitutionality of 
House Bill No. 6, 31 P.2d 826, 94 
Colo. 101. 

74. Mo.—State v. Patterson, 129 S. 

W. 888, 229 Mo. 373. 

12 C.J. p 716 note 96. 

7$. U.S.—Fairbank v. U. S.. Minn., 
21 S.Ct 648, 181 U.S. 283, 46 L.Ed. 
862. 

Cal.—Collins v. Riley, 152 P.2d 169, 
24 CaL2d 912. 

Ind.—Tucker v. State, 86 N.E.2d 270, 

218 Ind. 614. 

Md.—Corpus Juris Secundum cited 
In Johnson v. Duke, 24 A.2d 804, 
308, 18.0 Md. 434. 

Tex.—^KAufman County Levee Imp. 
Dist No. 10 y. National Life Ina 
Co., Civ.App., 171 S.W.2d 188, er- 
- ror refused. - 
12 C.J. p 716 note 99. 

76. U.S.—Stuart v. • Laird, . Vsh 3 
Cranch 299, 2 L.Ed. 115. 

12 C.J. p 716 note 9L: . . 
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substantial doubt and ambiguity that the doctrine of a legislative construction involves limitation of the 

contemporaneous or practical construction has any constitutional control of a coordinate branch of the 

application.'^^ So, where the meaning of a con- government over the act of the very body which 

stitutional provision is clear, a contemporaneous or adopts the construction, it is of slight value.8i 

practical legislative or executive interpretation 

thereof is entitled to no weight,and will not be In applying the doctrine of practical construe- 
allowed to distort or in any way change its natural tion, only the public acts of administrative officials 
meaning.Furthermore, practical construction of and legislatures may be relied on by the courts.®^ 

a constitution is of little, if any, weight, unless it Obviously acts not amounting to a contemporaneous 

has been uniform and within a reasonable time of or practical construction do not come within the 

the enactment of the provision construed.^® Where rules relating to such construction.^^ 

yv. Ala.—state ex rel. Fowler r. ] Qo&stitntlosLal provisions Ixeld nnam. | tation otherwise than accordlnsr to 


Stone, 185 So. 404, 237 Ala. 78— 
Ward V. McDonald, 77 So, 827, 201 
Ala. 237. 

Ark.—^Mitchell * v. Hopper, 241 S.W. 
10, 153 Ark. 615. 

Cal.—Pacific Gas & Electric Co. v. 
Roberts, 167 P. 846, 176 Cal. 183. 

Cozpits juris SectULdniBL cited in 
Hammond v. McDonald, 122 P.2d 
332, 336, 49 Cal.App.2d 671. 

Colo.—^Montgomery v. City and 
County of Denver, 80 P.2d 434, 102 
Colo. 427. 

DeL—State V. Kart 129 A 691, 3 
W.W.Harr. 15. 

Ill.—^Fergus v. Brady, 116 N.E. .393, 
277 Ill. 272, Ann.Cas.l918B 220. 
Ky.—^Button ▼. Drake, 196 S.’VV.2d 66, 
302 Ky. 617, 167 AUR. 1046—Con¬ 
nors V. Jefferson County Fiscal 
Court, 126 S.W.2d 206. 277 Ky. 23— 
Fields V, Nickell, 68 S,W.2d 912. 
248 Ky. 626. 

Md.—Oorpus Juris Secundiim cited to. 
Johnson V. Duke, 24 A2d 304, 308, 
180 Md. 434. 

Minn.—State v. Chase, 220 N.W. 961, 
175 Minn. 259. 

Mo.—State ex ret Randolph County 
V. Walden, 206 S.W.2d 979, 357 Mo. 
167. 

N.M.—State ex rel. Capitol Addition 
Bldg. Commission v. Connelly, 46 
P.2d 1097, 39 N.M. 312, 100 AL.R. 
878, 

N.T.—Pink v. Alden, 23 N.Y.S.2d 365, 
260 App.Div. 564, certified question 
answered and alfirmed 35 N.E. 2d 
193, 286 N.Y. 800. 

Okl.—^Board of Corners of Marshall 
County V. Shaw, 182 P.2d 507, 199 
Okl. 66. 

Or.—^Union Pac. R. Co. v. Anderson, 
120 P.2d 578, 167 Or. 687—State v. 
Pierce, 247 P. 812, 118 Or. 533. 
Vt,—^Hartness v. Black, 114 A 44,. 
96 Vt 190. 

Wis.—State v. Wiesner, 204 N.W. 

689, 187 Wis. 384. 

12 C.J. p 717 notes 2, 8. 

Xn. the ahseaoe of Judicial oou- 
struotion, practical, legislative and 
executive construction will be con- 
s-^ered only in case of ambiguity. 

III.—^People iv. Stevenson, 117 N.E. 
747, 281 IlL 17* : 


higtLOUS 

Ky.—Fields v. Nickell, 58 S.W.2d 912. 
248 Ky. 626. 

R.I.—Gorham v, Robinson, 186 A 
882. 

17a CaL—Corpus Juris Seouudum 
cited ia Hammond v. McDonald, 

! 122 P.2d 832, 836, 49 Cal.App.2d 

! 671. 

Ill.—People V. Rosehill Cemetery Co., 
21 N.E.2d 766, 371 III. 610—Peabody 

V. Russel, 134 KB. 150, 302 III. 
Ill, 20 A.1..R, 972. 

Ky.—Corpus Juris Secundum quoted 
la Button v. Drake, 195 S.W.2d 66, 
68, 302 Ky. 617, 167 AL..R. 1046— 
Connors v. Jefferson County Fiscal 
Court, 126 S.W.2d 206, 277 Ky. 23. 
La.—Corpus Juris quoted* ia State 
I ex rel. Curtis v. Ross, 81 So. 386, 
391, 144 La. 898. 

Md.—Corpus Juris Seouudum cited iu 
Johnson v. Duke, 24 A2d 304, 308, 
180 Md. 434. 

Minn.—Leighton v. Abell, 81 N.W.2d 
646, 226 Minn. 666. 

12 C.J. p 716 note 94. 

79. Ala.—Willett ▼. Weaver, 87 So. 

601, 205 Ala. 268. s 

Fla.—State v. Florida State Imp. 
Commission, 47 So.2d 627—^Amos v. 
Moseley, 77 So. 619, 74 Fla. 655, L. 

R. A1918C 482. 

Ky.—Corpus Juris Seouudum quoted 
ia Button v. Drake, 196 S.W.2d 66, 
68, 802 Ky. 517, 167 AL.R. 1046— 
Connors v. Jefferson County Fiscal 
Court, 125 S.W.2d 206, 277 Ky. 23. 
Md.—Corpus Juris Seouudum cited ia 
Johnson v. Duke, 24 A2d 304, 308, 
180 Md. 434. 

Minn.—Corpus Juris Seouudum cited 
ia Leighton v. Abell, 81 N.W.2d 
646, 653, 225 Minn. 665—State v. 

. Chase, 220 N.W. 951, 176 Minn. 259. 
N.T.—Carey v. Morton, 76 N.Y.S.2d 
776, 190 Misc. 205, affirmed Ap¬ 
plication of Carey, 76 N.Y.S.2d 779, 

. 273 App.piv, 245, affirmed 79 N.E. 

2d 44.2, 297 N.Y. 361. 

Va.—City of Roanoke v. Elliott, 96 

S. E. 819. 123.Va. 893. 

Wis.—In re Payne’s Estate, 242 N. 

W. 553. 208 Wis, 142. 

12 C.J. p 716 note 97. 

’’Contemporaneous construction or 
practices illustrative of an interpre- 
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the plain and unambiguous intent of 
the terms employed in the Constitu¬ 
tion cannot be consulted or heeded, 
to the end that the plain, unambigu¬ 
ous provisions of the organic law 
might be deflected from their Intend¬ 
ed and avowed effects.” 

Ala.—Johnson v. Craft, 87 So. 375, 
388, 205 Ala. 386. 

Neither practice nor iateatious can 
modify unambiguous express provi¬ 
sions of constitution. 

N.Y.—Wendell v. Lavin, 158 N.E. 42. 
246 N.Y. 115. 

80. XJ.S.—Knight T. Shelton, C.C. 
Ark., 134 F. 423. 

12 CJ. p 717 note 1. 

81. Ariz.—^Fairfield v. Foster, 214 P. 
319, 26 Ariz. 146. 

Beasoa for rule 

The old rule of law that "no man 
should sit as Judge in his own case'* 
is applicable in such a case. 

Ariz.—^Fairfield v. Foster, supra. 

83. N.Y.—Bowe V. Cohen, 294 N.T.S. 
833, 162 Misc. 913, affirmed John¬ 
son V. City of New York, 9 N,K.2d 
30, 274 N.Y. 11, 110 AUR. 1502. 

83. Ill.—People V. McCormick, 103 
N.E. 1053, 261 IlL 413, Ann.Cas. 
1915A 338. 

Okl.—Cornell v. McAllister, 249 P. 
969, 121 Okl. 285. 

Wis.—State V. Dammaan, 228 NAV. 

693, 201 Wis. 84. 

Constitutional vlolatioa 
A legislative violation of the or¬ 
ganic law cannot be regarded as a 
practical construction binding on th. 
courts. 

Ala.—^Vard v. McDonald, 77 So. 8 27. 
201 Ala. 237. 

Md.—^Johnson v. Duke, 24 A2d 304, 
180 Md. 434. 

N.Y,—^Browne v. City of New York. 
211 N.Y.^. 306, 213 App.Div. 206, 
affirmed 149 N.E. 211, 241 N.Y. 9U. 
General revision of statutes 
When a compilation of statutes 
was prepared and adopted soon after 
the taking effect of a new state con¬ 
stitution, it constitutes a contempo¬ 
raneous construction of the consti¬ 
tution in so far as It furnishes any 
evidence as to how the constitution 
was then imderstood. 



16 C.J.S. 

§ 33. -Legislative or Executive Con¬ 

struction 

The courts will give serious consideration to a legis¬ 
lative or executive construction of an ambiguous consti¬ 
tutional provision. 


CONSTITUTIONAL LAW § 33 

Subject to the limitations discussed in tiie preced¬ 
ing section, a contemporaneous®^ legislative or exec¬ 
utive construction®® is entitled to, and will be g^ven, 
serious consideration by the courts in determining 


Ky.—Collins v. Henderson, 11 Bush 
74. 

Facts AowinfiT practical constmcticn 
N.Y.—Civil Service Technical Guild 
V. La Guardia, 44 N.T.S.2d 360, 181 
Mlsc. 492, affirmed 47 N.Y.S.2d 114, 
267 App.Dtv. 860, affirmed 56 N.B.2d 
49, 292 N.Y.. 586—Collegre of City 
of New York v. Hylan, 199 N.Y.S. 
634, 120 Misc. 314, affirmed 199 N. 
Y.S. 804, 205 App.Div. 872, affirmed 

142 N.E. 297, 236 N.Y. 694. 

Tex.—^American Indemnity Co. v. 

City of Austin, 246 S.W. 1019, 112 
Tex. 239, 

Eucaline Medicine Co. v. Stand¬ 
ard Inv. Co.. Civ.App., 25 S.W.2d 
259, error refused. 

Vt—Gross V. Gates, 194 A. 466. 

84. Ala.—Ooxpns Juris Sectuidiim 
cited in Summers v. State, 15 So. 
2d 502, 504, 244 Ala. 672—State ex 
reL Fowler v. Stone, 185 So. 404, 
237 Ala. 78—Stone v- State, 101 So. 
68 , 20 Ala.App. 69, certiorari de¬ 
nied Ex parte Stone, 101 So. 62, 211 
Ala. 601, 

Cal.—Carter v. Seaboard Finance Co., 
203 P.2d 768, 33 Cal.2d 5C4—Gage 
V. Jordan Retirement Life Pay¬ 
ments Ass’n, Interveners, 147 P. 
2d 387, 23 Cal,2d 794. 

Goodman v. Domingruez, 10 P.2d 
1030, 122 CaLApp. 784—Rutledge 

V. Dominguez, 10 P.2d 1027, 122 
Cal.App. 680. 

Conn.—Cahill v. Leopold, 103 A.2d 
818, 141 Conn, 1. 

Ill.—^People V. Rosehill Cemetery Co,, 
21 N.B.2d 766, 371 Ill. 610. 

Iowa.—Carlton v. Grimes, 23 N.W.2d 
883, 237 Iowa 912. 

Ky.—Shamburger v. Duncan, 263 S. 

W. 2d 388. 

Md.—Johns Hopkins University v. 
Williams, 86 A2d 892, 199 Md. 382 
—Johnson v. Duke, 24 A2d 304, 180 
Md. 434—Wyatt v. Beall, 1 A.2d 
619, 175 Md. 258. 

Neb,—State ex reL Ralston v. Turner, 
4 N.W.2d 302, 141 Neb. 556, 144 A 
L.R. 138. 

N.Y.—Cahan v. McNamara, 81 N.Y.S. 
2d .351, 192 Misc. 453, affirmed 88 
N.B.2d 14, 298 N.Y. 713. 

Or.—State V. Kuhnhausen, 272 P.2d 
225, 201 Or. 478—State ex rel. Glad¬ 
den V. Lonergan, 269 P.2d 491, 201 
Or. 163, 

Pa.-^oUins V. Kephart. 30 Pa.bist 
188, reversed on other grounds 114 
A 440, 271 Pa. 428. 

S.C,—^McColl V. Marlboro Graded 
School Dist No. 10, 141 S.B. 265, 

143 S.a 120. 

Tex.—^Hill County v. Sheppard, 178 S. 
W.2d 261, i42 Tex. 868 - 7 American 


Indemnity Co. v. City of Austin, 
246 S.W. 1019, 112 Tex. 239. 

Gulf; C. & S. F. Ry. Co. v. City 
of Dallas, Com.App., 16 S.W.2d 202 . 

Howerton v. City of Fort Worth, 
Civ.App., 231 S.W.2d 993, affirmed 
City of Fort Worth v. Howerton, 
236 S.W.2d 616, 149 Tex. 614. 
Va.—Blake v. MarshaU, 148 S.E. 789, 
162 Va., 616. 

Utah.—Washington County v. State 
Tax Commission, 133 P.2d 564, 103 
Utah 73. 

Va.—^Dean v. PaolicelU, 72 SJ33.2d 606, 
194 Va. 219. 

W.Va.—State ex rel. Thompson v. 
Morton, 84 S.E.2d 791—State v. 
Kittle, 105 S.E. 7.75, 87 W.Va. 626. 
12 C.J. p 714 note 88 . 

Beason for mle 

The reason for the rule is that a 
contemporaneous construction may 
well be supposed to result from the 
views which prevailed among the 
framers of the provision. 

Minn.—State v. Peterson, 198 N.W. 
.1011, 159 Minn. 269. 

85. US.—Ex parte Quirin, App.D.C.,. 
68 act. 2, 317 U.S. 1, 87 L.Bd. 3. 

Hoffman v. Lynch, D.C.Ga., 23 
P.2d 618—^U. S. ex rel. Stayton v. 
PaschaL D.CArk., 9 F.2d 109, er¬ 
ror dismissed, C.C.A, 17 F.2d 1021. 

Missouri Utilities Co. v. City of 
California. Mo., D.C.Mo., 8 F.Supp. 
454, appeal dismissed, C.CA., 79 
F.2d 1003. 

Corpus Juris cited In New Cor¬ 
nelia Copper Co. v. Espinoza, C.C.A 
Ariz., 268 F. 742, 746. 

I Ala.—Corpus Juris Secundum cited in 
Summers v. State, 16 So.2d 602, 604, 
244 Ala. 672—State ex reL Fowler 
V. Stone, 186 So. 404, 237 Ala. 78 
—Willett V. Weaver, 87 So. 601, 
206 Ala. 268. 

Ariz.—Stockton v. McFarland, 106 P, 
2d 328, 66 Ariz. 138—Fairfield v. 
Foster. 214 P. 319, 25 Ariz. 146. 
Ark,—Speer v. Wood, 198 S.W. 786, 
128 Axk. 183.' 

Cal.—Woodcock v. Dick, 222 P.2d 667, 
86 Cal.2d 146—^Reynolds v. State 
Board of Eaualization, 178 P.2d 551, 
174 P.2d 4, 29 Cal.2d 187—Delaney 
v.‘ Lowery# 1-04 P. 2 d 674, 25 Cal.2d 
661, followed in Hoyt v. Woody, 164 
P.2d 680, 26 CaJ.2d 947—Gage v. 
Jordan, Retirement Life Payments 
. Ass*n, Interveners, 147 P.2d 387, 
23 CaL2d 794—^Pacific Indemnity 
Co. V. Industrial Accident Commis¬ 
sion, 11 P.2d 1, 216 CaL 461, 82 
AL.R. 1170. 

California Motor Exp. v. State 
Board of Equalization, App., 283 
P.2d 1063—^First Baptist Church of 
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San Fernando v. Los Angeles Coun¬ 
ty, 248 P.2d 101, 113 CaLApp.2d 892. 
Oolo.—^Watrous v. Golden Chamber 
of Commerce, 218 P.2d 498, 121 
Colo. 62i—Bedford v. White, 106 P. 
2d 469, 106 Colo. 439—^Hudson v. 
Annear, 76 P.2d 637, 101 Colo. 660. 
Conn.—Cahill v. Leopold, 108 A2d 
818, 141 Conn. 1. 

Fla.—State. v, Florida State Imp. 

Commission, 47 So.2d 627. 

Ga.—^Foster v. Brown, 84 S.B.2d 630, 
199 Ga. 444. 

Idaho.—Corpus Juris cited iu Ban¬ 
nock County V. Citizens* Bank & 
Trust Co., 22 P.2d 674, 681, 68 Idaho 
169—State v. Johnson, 1?96 P. 688 , 
60 Idaho 368. 

Ill.—^Hehrys v. Raboin, 69 N.E3.2d 491, 
.396 IlL 118, 169 AL.R. 927—People 

V. Rosehill Cemetery Co., 21 N.E. 2d 
766, 371 IlL 610. 

Iowa.—<k>rpus Juris Secnudum cited 
in Carlton v. Grimes, 28 N.W. 2d 
888 , 896, 237 Iowa 912—Corpus Ju¬ 
ris cited in Gallamo v. Long, 243 N. 

W. 719; 723. 214 Iowa 805. 
Ky.-r-Shamburger v. Duncan, 263 S. 

W.2d 888 —Martin v. High Splint 
Coal Co., 103 S.W.2d 711, 268 Ky. 
11 . 

Iia.—Succession of Brower v. State, 
App., 80 So.2d 217, followed In 80 
So.2d 222—State ex reL Singelmann 
V. Morrison, App., 67 So.2d 238— 
State ex reL Noe v. Knop, App., 
190 So. 136. 

Md.—^Montgomery County Com'rs v. 
Supervisors of Elections of Mont¬ 
gomery County,' 63 A2d 786, 192 
Md. 196—Johnson v. Duke, 24 A2d 
804, 180 Md. 434—Wyatt v. Beall, 
1 A2d 619, 176 Md. 268. 

Mich.—Soutar v. St. Clair County 
Election Commission, 64 N.W.2d 
426, 834 Mich. 268—Reed v. Civil 
Service Commission, 3 N.W. 2d 41, 

' 301 Mich. 187. 

Mo.—Corpus Juris quoted In State 
ex reL City of Carthage v. Hack- 
mann, 229 S.W. 1078, 1081, 287 Mo. 
184. 

MonL-^tate ex reL DuFresne v. 
Leslie, 60 P.2d 959, 100 Mont 449, 
101 AL.R. 1329—State v. Poland, 
203 P. 862, 61 Mont 600—State v. 
District Court of Sixteenth Judi¬ 
cial Dist, in and for Custer Coun¬ 
ty, 198 P. 362, 59 Mont 600. 

Neb.—State ex rel. Ralston v. Tur¬ 
ner, 4 N.W.2d 302, 141 Neb. 666 , 
144 AL.R, 188. 

N.J.—Winberry v. Salisbury, 74 A 
2d 406, 6 N.J. 240, certiorari der 
nled 71 S.Ct 123, 340 U.S. 877* 96 
L.Ed. 688 . 

N.Y.—^Association for Protection of 
Adlrondac]^ v. MacDonald,. 28$ ;-N. 
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T.S, SI, 228 ■ App.I>lv, 73, afflrm.ed 
170 n:b. 902, 263 N.T. 234. 

Suhn V. Curran, 63 N,Y.S.2d 80, 

183 Misa 942,, reversed on other 
grrounds 61 N.B.2d 613, 294 N.T. 
207,^ motion denied 63 K.B.2d 188, 
294 N.T. 963. 

N.M.—State ex rel. Swope v. Mecham, 
266 P.2d 336, 68 N.k. 1., 

N.C.—^Person v. Board of State Tax 
Com’rs, 116 S.B. 336, 184 N.C. 499 
—^Reade v. City of Durham, 92 S.E. 
712, 173 N.C. 668. 

N.D.—Corpus Juris cited , iu State v. 

Hall, 173 N.W. 763, 765, 44 N.D. 636. 
Ohio.—Corpus Juris Seouudum cited 
in State ex rel. Mack v. Gucken- 
berger, 39 N.B.2d 840, 845, 139 Ohio 
St. 273, 139 A.L..R. 728. 

Oki.—Corpus Juris Secundum cited in 
Board of Com’rs of IMtorshall Coun¬ 
ty V. Shaw, 182 P.2d 607, 613, 199 
OkL 66—State ex rel. Kerr v. Grand 
River Dam Authority, 164 P.2d 
946, 195 6kl. 8—Carpus Juris quot¬ 
ed in Cornell v. McAllister, 249 P. 
959, 960, 121 Oki: 28;6.' 

Or.—State v. Ktihnhausen, 272 P.2d 
226, 201 Or. 478^tate eX rel. 

Gladden v. Lonergan, 269 P.2d 491, 
201 Or. 163—^Union Pac. R. Co. v. 
Anderson, 120 P.2d ,678, 167 Or. 
687—Corpus JUris cited in State v. 
be Ford, 250 P. 220, 225, 120 Or. 
444. ‘ 

Pa.—^Montgomery v. Martin, 143 X. 
606, 294 Pa. 26. . 

S.C.—^Kalber v. Redfeam, 64 S.E, 2d 
791, 216 S.C 224—Scroggie v. Scar¬ 
borough, 160 S.E. 696; 162 S.O. 218 
—Hildebrand v. High School Dist. 
No. 32, 136 S.E. 757, 138 S.C. 445. 
Tex.—Koy V. Schneider, 221 S.W. 880, 
110 Tex. 869. 

City of Port *, Lavaca v. Bauer, 
Cly.App.. 243 aw.2d 4^4, refused 
no reversible errbr-;:Wat^:s v. Mann, 
Civ.App., 187 S.W;.2d 917, error re¬ 
fused—^Kaufman County Levee 
Imp. Dist. No. 10 v.* National Life 
Ins. Co., Civ.App.; 171 9.W.2d 188, 
error refused—^Burgess v. Ameri¬ 
can Rio Grande Land & Irrigation 
Co., Civ.App., 296 S,W. 649—Corpus 
Juris quoted in Oity of Denison v. 
Municipal Gas Co„ Civ.App., 257 S. 
W. 616, 620, amrhied 3 S.W.2d 794; 
117 Tex. 291. 

Utah.—Washington County v. State 
Tax Commission, 133 P.2d 664, 103 
^ Utah 73. . / , 

Vt.—State v; Brown, 164 A. 579, 103 
Vt 3X2, 76 AuL.R. 1029, followed in 
State V. Levine,; 154 A. 682, 103 
Vt 322. 

Va.—Harrison v. Barksdale, 102 .S.B. 

789, 127 Va. 180—City of Roanoke 
. y. Elliott 96 as. 819, 133 Va. 893. 
Wash.—State v. Hinkle, .13 P.2d 42, 
169 Wash. 1. 

W.Va.—Simms v. County Court of 
Kanawha County, 61 S.B.2d 849, 

184 W.Va. 867—Norfolk & W. Ry. 

Co. V. Board of Public Works, 21 
8JB.2d 143, 124 W.Va. 662. i 


Wyo.-»-Oregon Basin Oil & Gas Co. 
V. Ohio Oil Co.. 248 P.2d 198, 70 
Wyo. 263—Laverents v. City of 
Cheyenne. 217 P.2d 877, 67 Wyo. 
187—^People v. Shawver, 222 P. 11, 
30 Wyo. 366. 

12 C.J. p 712 note 73, p 714 note 80. 
Weight given such exposition 

(1) “Great deference.*' 

Iowa.—Carlton v. Grimes, 23 N.W. 2d 
883, 237 Iowa 912. 

Ky.—Corpus Juris quoted in Cole¬ 
man v. Mulligan, 28 S.W.2d 980, 
981, 234 Ky. 691. 

Mo.—Corpus Juris quoted in State ex 
rel. City of Carthage v. Hackmann, 
. 229 S.W. 1078, 1081, 287 Mo. 184. 

N.T.—Cahan v. McNamara, 81 N.T.S. 
2d 351. 192 Misc: 463, affirmed 83 
N.B.2d 14, 298. N.T. 713. 

W.Va,—^Berry v. Pox, 172 S.B. 896, 
: 114 W.Va. 613—State Road Com¬ 

mission v. Kanawha County Court, 
163 S.B. 815, 112 W.y^ 98. 

Wis.—^Payne v. City of Racine, 259 
N.W. 437, 217 Wis. 550—State v. 
Johnson. 186 N.W. 729,, 176 Wis. 
107. 

12 C.J. p 714 note. 83. 

(2) “Great weight” 

U.S.—Carter v. Carter Coal Co., D.C., 
.56 S.Ct 855, 298 U.S. 238, 80 L. 
Ed. 1160. 

Fla.—^Amos v. Moseley, 77 So. 619, 
74 Fla. 555, L,R,A.101.8C 482. 

Ill,—^People ex rel. Petersen v. 
, Hughes, 26 N.B.2d 76. 372 Ill. 602. 
Minn.—State v. Peterson, 198 N.W. 

1011, 159 Minn. 269. 

Mo.—State ex rel.. * O’Connor v. Rie¬ 
del, 46 S.W.2d 131, 329 Mo. 616— 
State V. Herring, 106 S.W. 984, 208 
Mo. 708. 

Neb.—State ex rel. Johnson v. Chase, 
25 N.W.2d 1. 147 Neb. 758—Platte 
Valley Public Power and Irrigation 
Dist. V. Lincoln County, 14 N.W.2d 
. 202, 144 Neb. 584, 165 A.L.R, 412. 
N.T.—Kolb V, HoUing, 32 N.E.2d 811, 
285 N.T. 104—^Bareham v. City of 
Rochester, 168 N.B. 61, 246 N.T. 
140. 

Koenig V. Flynn, 254 N.T.S. 339, 
234 App.Div; 139, affirmed 179 N.B. 
705, 258 N.T. 292, ^affirmed 62 S. 
Ct 403, 286 U.S. 375, 70 L,Bd. 805— 
Hesse v. Rath, 230 N.T.S. 676, 224 
App.Div. 344, affirmed 164 N.B. 342, 
249 N.T. 436. - 

N.C,—Wilson V. City of High Point. 
76 S.B,2d 546, . 238 N.C. 14—Purser 

V. Ledbetter, 40 S.B:2d 702, 227 N. 
C. 1—Chadbourn Sash, Door & 
Lumber Co. v. Parker, 69 S.B. 1, 

. 153 N.C 130. ' . 

N.D.—State ex rel. Rausch v. Amera¬ 
da Petroleum Corp., 49 N.W.2d 14, 
78 N.D. 247. 

Oki.—Corpus Juris Secundum dted 
in Board of Com’rs of Marshall 
County V, Shaw, 182 P.2d 607, 613, 
199 Oki. 66—Texas Co. v. State ex 
rel. Coryell, 180 P.2d 631, 198 Oki. 
565. 


16 C.J.S. 

Or.—^American Federation of Labor v. 
Bain, 106 P.2d 544. 165 Or. 183. 130 

A. L.R. 1278. 

S.C.—Barnwell v. Matthews, 128 S.E. 
712, 132 S.C. 314—Thompson v. 
Livingston, 107 S.E. 681, 116 S.C. 
42. 

Tex.—Walker v. Baker, 196 S.W.2d 
324, 145 Tex. 121—Hill County v. 
Sheppard, 178 S.W.2d 261, 142 Tex. 
358—Walker v. Meyers, 266 S.W. 
499, 114 Tex. 225. 

Howerton v. City of Port Worth, 
Civ.App., 231 S.W.2d 993. affirmed 
City of Port Worth v. Howerton. 
236 S.W.2d 615, 149 Tex. 614— 
City of Denison v. Municipal Gas 
Co., Civ.App., 257 S.W. 616, affirm¬ 
ed 3 S.W.2d 794, 117 Tex. 291. 

Va.—East Coast Freight Lines v. 
City of Richmond, 74 S.B.2d 283, 
194 Va. 517—Dean v. Paolicellf, 72 
S.B.2d 606, 194 Va. 219—City of 
Roanoke v. James W. Michael’s 
Bakery Corp.. 21 S.E.2d 788, 180 Va. 
132—Lipscomb v. Nuckols, 172 S. 

B. 886, 161 Va. 936—Board of Sup’rs 
of King and Queen County v. Cox, 
156 S.B. 755, 155 Va. 687. 

Wash.—State ex rel. Todd v. Telle, 
110 P.2d 162, 7 Wash.2d 443. 
Wis.—State V. Coubal. 21 N.W.2d 381. 
248 Wis. 247. 

12 C.J. p 714 note 83 Ca3—16 C.J. p 
937 note 30. 

(3) Great value. 

U.S.—Williams v. U. a. CtCL, 53 S. 
Ct. 75X, 289 U.S. 553, 77 L.Bd. 1372. 

(4) “Much weight.*’ 

S.C.—Acker V. Cooley, 181 S.R 10, 
177 S.C. 144—^Park v. Greenwood 
County, 176 S.B. 870, 174 S.C. 35. 
Va.—P'allon Florist v. City of Roa¬ 
noke, 58 S.E.2d 316, 190 Va. 564. 

(5) “Weight.” 

Ala.—^Norton v. Lusk, 26 So. 2d 849, 
248 Ala. 110. 

Ariz.—State v. Boyd, 138 P.2d 284, 
60 Ariz. 388. 

Ark.—Hays v, McDaniel, 196 S.W. 
934, 130 Ark. 52. 

Cal.—Goodman v. Dominguez, 10 P. 
2d 1030, 122 CaKApp. 784—Rut¬ 
ledge V. Dominguez, 10 P.2d 1027. 
122 CaLApp. 680. 

Ill.—^Peabody v. Russel, 134 N.E. 150, 
302 Ill. Ill, 20 A.L.R. 972—Hub¬ 
bard V. Dunne, 115 N.E. 210, 276 
Ill. 698. 

Md.—Johns Hopkins University v. 

Williams, 86 A.2d 892, 190 Md. 3S2. 
Mo.—State ex rel Randolph County 
v. Walden, 206 S.W.2d 979, 367 Mo. 
167. 

Neb.—doxpxu Juris Seonudnm cited 
in State ex reL State Ry. Commis¬ 
sion V. Ramsey, 37 N.W.2d 502, 507, 
161 Neb. 338. 

Nev.—Seaborn v. WIngAeld, 48 F.2d 
881, 66 Nev. 260. 

N.T.—Thomson v. Elliott, 273 N.T.S. 
898, 152 Misc. 188. 

Or.—Hawley v. Anderson, 196 P. 358, 
99 Or. 19L 
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the meaning of an ambiguous constitutional pro¬ 
vision, both as a matter of policy,^® and also because 
it may be presumed to represent the true intent of 
the instrument.87 In doubtful cases such a con- 
striiction should,and ordinarily will,be fol¬ 
lowed, unless it is manifestly erroneous.®^ Reason¬ 
able,and, it has even been said, wide^^ latitude 


should be allowed, the legislative department in in¬ 
terpreting a constitutional provision. So, where 
a state cpu^tutional provision is susceptible of two 
reasonable constructions, t^e action of the legisla¬ 
ture in adopting one of those constructions is some¬ 
times deemed conclusive.®^ 


S.C.—^Evans v. Beattie, 185 S.E. 638, 
137 S.a 496. 

Va.—^Board of Siip'rs of King and 
Queen County v. Cox, 156 S.B. 755, 
166 Va. 687. 

W.Va.—State ex peL Thompson v. 
Morton, 84 S.R2d 791. 

(6) **Some weight” 

Ky.—^Hazelrigg v. Hazelrlgg, 183 S. 

W. 933, 169 Ky. 846. 

12 C.J. p 714 note 83 [b]. 

(7) Presumptively coirect 

Tex.—Walker v. Meyers, 266 S.W. 499, 
114 Tex. 226. 

Gulf, a & S. P. By. Co. V. City 
of Balias, Com.App., 16 S.W.2d 292. 

Howerton v. City of Port Worth, 
Civ.App., 231 S.W.2d 993, affirmed 
City of Port Worth v. Howerton, 
236 S.W.2d 615, 149 Tex. 614-T-Pirst 
Nat . Bank v. City of Port Arthur, 
Civ.App., 86 S.W.2d 268. 

<8) “Considerable weight” 

Colo.—^Bedford v. Sinclair, 147 P.2d 
486, 112 Colo. 176. 

Pxovisioii snscepti'ble of different 
oonstmotlons 

Where a constitutional provision 
is susceptible of different construc¬ 
tions the construction placed on it by 
the legislature is entitled to great 
weight, and a legislative act based 
on such construction is prlma facie 
validl 

U.S.—Galveston Causeway Const. Co. 

V. Galveston, H. & S. A. Ry. Co., 
B.CXTex., 284 P. 137, affirmed, C.C. 
A., 287 P. 1021, certiorari denied 43 
S.Ct 603, 702, 262 XJ.S. 747, 67 L. 
Ed. 1212. 

No fixed principles are established 
by the decisions of legislative com¬ 
mittees, and these are not as per¬ 
suasive as Judicial determinations. 
N.T.—People v. Clute, 60 N.Y. 461, 10 
AinuR. 508. 

86. Ala.—Oorptis Paris Sectindnm 
cited in Summers v. State, 16 So.2d 
602, 604, 244 Ala. 672. 

Iowa.—Carlton v. Grimes, 23 N.W.2d 
883, 237 Iowa 912. 

Okl.—Corpus Juris quoted in.Cornell 
V. McAllister, 249 P. 969, 960, 121 
Okl. 285. 

Tex.-—Corpus Juris dtmted in City of 
Denison V. Muni^pal Gas Co., Civ. 
App., 287 S.W. 616, 620, affirmed 
3 S.W.2d 794, 117 Tex. 291. 

12 dJ. P.714 note 81. 

87. Ala.—Corpus Juris i^cnindum 
' cited in Summers v. State, 16 So.2d 

602, 604, 244 Ala. 672. 


OkL—Corpus Juris quoted in Cornell' 
V. McAllister, 249 P. 969, 960, 121 > 
OkL 286. 

T^—Corpus Ju^ diLoted in City of 
Denison v. Municipal Gas, Co., Civ. 
App., 257 S.W^ 616, 620, affirmed 
3 S.W.2d 794, 117 Tex. 291. 

12 a J. p 714 note 82. ' \ 

88. Ill.-i—People v. Rosehill Cemetery 
Co., 21 N;E.2d 766i 871 Ill. 610: 

Ky.—Herold v. ’ Talbott, 88 S.W.2d 
803, 261 Ky. 684. 

Neb.—State ex reL Johnson v. Chase, 
25 N.W.2d 1, 147 Neb. 768. 

N.T.—^P4ople ex reL Boyle v. Cruise, 
189 liT.T.S. 888, 197 App.Div. 706, 
affirmed 182 N.E. 920, 28i N.Y. 639, 
reargument denied 132 N.B. 925, 
231 N.Y. 660. ' . / 

S.C—Scroggie v. Scarborough,; 160 
S.E. 596, 162 S.C. 218—^Evans v. 
Beattie, 186 S.B. 538, 187 S.a,496. 

W.Va—State ex rel. Thompson v. 

Morton, 84 S.B.2d 791. 

Wis.—State v. Coubal, 21 N.W.2d 
881, 248 Wis. 247. 

89. XT.S.-r-Van Dyib^e v. Geary, Ariz., 
87 S.Ct 483, 244 U.S. 39, 61 L. 
Ed. 973. 

Ala—^Norton v. Dusk, 26 So.2d 849, 
248 Ala 110. .. 

N.D.—State ex rel. Rausch, v. Amer- 
j ada Petroleum Corp., 49 N.W.2d 
I 14, 78 ND. 247. 

S.a —^Thompson v. Divingston, 107 
S.E. 681, 116 S.a 412. . 

Wyo.-r-People v. ShawVer, 222 P. 11, 
30 Wyo. 866. . , 

W.Va—State ex rel. Thompson v., 
Morton, 84 S.E.2d 791. . 

12 C.J. p 713 notes 76-77, 

If it be a reasonably possible con., 
struction a legislative construction 
of the organic law will be upheld or 
acquiesced in as being probably cor¬ 
rect, as a matter of policy. 

Da—Corp'us Juris ^ cited in State ex 
reL Curtis v. Ross, 81 .So. 886, 391, 
144 Da 898. - 

90. CaL—California Motor Exp.. v. 
State Board of Equalization, App., 
283 P.2d 1063. 

Ill.—^People V. Rosehill Cemetery Co., 
21 N.B.2d 766, 871 IlL 610. 

Ind.—Tucker v. State, 86 N.B.2d 270, 

. 218 Ind. 614. 

Md.—Johns Hopkins University v. 
Williams, 86 A.2d 892, 199 Md. 
382. . , . , . ^ . 

Mo.—State ex rel. O’Connor v. 'Rie¬ 
del, 46 aW.2d 181, 829 Mo. 616. 
Okl.-^omell v. McXlUster, 249 Pi 
959, 121 Okl. 286. 

ill 


S.C.—^Barnwell v. Matthews, 128 S.E. 
712, 132 S.a 314. 

TexL—^Watts v. Mann, Civ.App., 187 
S.W.2d 917, error refused—^Kauf¬ 
man- County Devee Imp. Dlst. No. 
10 V. National Dife Ina Co., Civ. 
App., 171 &W.2d 188, error refused 
—^Panas vi Texas Breeders & Rac¬ 
ing Ass’h, Civ.App., 80 S.W.2d 1020, 
error dismissed. 

W.Va—^Deonhart v. Board of Educa¬ 
tion of Charleston Independent 
' School Dist, 170 S.E. 418, 114 W. 
Va 9. 

Wis.—State v. Johnson, 176 N.W. 

224, 170 Wis. 251. 

16 C.J. p 937 note 81. 

91. U.S.—Ohio Oil Co. V. McFarland, 
D.C.Da, 28 F.2d 441, vacated on 
other grounds Ohio Oil Co. v. Con¬ 
way, 49. S.Ct. 266, 279 U.S. 818, 78 
D.Bd, 972. 

9& Da—^Unlon Sulphur Co. v. Par¬ 
ish of Calcasieu, 96 So. 787, 163 
Da 8^7. 

93. U.S.—^Fargo V. Powers, D.a 
Mich.v 220 F. 697. 

Cal.—^Kaiser v. Hopkins, 68 P.2d 
1278, 6 CaL2d 687—Pacific Indem¬ 
nity Co. V. Industrial Accident 
Commission, 11 P.2d 1, 216 Cal. 
461, 82 A.D.R. 1170—City and Coun¬ 
ty of San Francisco v. Industrial 
Acc. CommisG^ion, 191 P. 26, 183 
Cal. 273. 

Hammond v. McDonald, 122 P.2d 
332, 49 CaLApp.2d 671—Spring Val¬ 
ley Co. V. Johnson, 46 P.2d 294, 

7 Cal.App.2d 268. 

Tex.—Corpus Juris quoted in City 
of Denison v^ Municipal Gas Co., 
Clv.Aiip., 257 S.W. 616, 620, affirmed 

8 S.W.2d 794, 117 Tex. 291. 

Wis.—State V. Coubal, 21 N.W.2d 881, 

248 Wis. 247. 

Beason for rule 

“When the legislature has once 
construed the constitution, for the 
courts then to place a different con¬ 
struction upon it means that they 
must declare void the action of the 
legislature. It is no small matter 
for one branch of the government to 
annul the formal exercise by anoth¬ 
er and co-ordinate branch of power 
committed to the latter, and the 
courts should not and must not an¬ 
nul, as contrary to the constitution, 
a statute passed by the legislature, 
unless it can be said of the statute 
that it positively and certainly is op¬ 
posed to the constitution. This is 
elementary. But plainly this cannot 
be said of a statute which merely 



§ 34 CON^Tm)TIONAL LAW 

§ 34. -Effect of L<mg Acquiescence 

In construing a doubtful provision, the courts will 
give great weight to a conternporanOous uniform legis¬ 
lative or executive construction of the provision, partlc- 
ularly where there has been long acquiescence by the 
people in such construction. 


16 C.J.S. 

The courts will give great weight to a contem¬ 
poraneous®^ uniform®^ legislative or executive con¬ 
struction of constitutional provisions, adopted and 
acted on with the acquiescence of the people for 
many years,®® and, where not manifestly erroneous, 


adopts one of two reasonable and 
possible constructions of the consti¬ 
tution.” 

CaL—^Kaiser v. Hophlns, 58 P.2d 
1278, 1280. « Cal.2d 687—San Fran¬ 
cisco V. Industrial Acc. Commis¬ 
sion. 191 P. 26, 28, 183 Cal. 273. 

9d. Ala.—State ex reL Fowler v. 
Stone, 186 So. 404, 237 Ala. 78— 
State Docks Commission v. State 
ex reL Cummlngrs^ 150 So. 345, 227 
Ala. 414. 

Cal—^Reuter v. Board of Sup’rs of 
San Mateo County, 30 P.2d 417, 
220 CaL 314—^People v. Southern 
Pac. Co., 290 P. 26, 209 CaL 678. 
Conn.—Cahill v. Leopold, 103 A.2d 
818, 141 Conn. 1. 

Ill.—^People v, Hosehill Cemetery Co., 
21 N.B.2d 766, 871 Ill. 510—People 

V. Kelly, 179 N.B. 898, 347 Ill. 221, 
80 A.L.K. 890—^Furlongr v. South 
Park Comers, 172 N.B. 757, 340 IlL 
363. 

Iowa.—Carlton v. Grimes, 28 N.W.2d 
883, 237 Iowa 912. 

Ky.—Shamburger v. Duncan, 263 S. 

W. 2a 388. . 

Md.—Johns Hopkins University v. 
Williams, 86 A2d. .892, 199 Md. 382 
—^Johnson v. Duke, 24 A. 2d 304, 
180 Md. 434—Wyatt v. Beall, 1 A.2d 
619, 176 Md, 258—Norris v. Mayor 
and City Council of Baltimore, 192 
A. 681, 172 Md. 667. 

Neb.—State ex reL Ralston v. Turner, 
4 N.W.2d 802, 141 Neb. 556, 144 
A.LuR. 138. 

Or.—State v. Kuhnhausen, 272 P.2d 
225, 201 Or. 478. 

Pa.—Collins V. Kephart, SO Pa.Dist 
188, reversed on other grrounds 114 
A 440, 271 Pa. 428, 

Tex,—Collingsworth County v. All- 
red, 40 S.W.2d 13, 120 Tex. 473— 
Daniel v. Robison, 8 S.W.2d 666. 
117 Tex. 689—^Bowen v. Robison, 8 
S.W.2d 664, 117 Tex. 546—McDan¬ 
iel v. Robison, 8 S.W.2d 663, 117 
Tex. 544—Greene v. Robison, 8 S.W. 
2d 665, 117 Tex. 616—Thelsen v. 
Robison, 8 S.W.2d 646, 117 Tex. 
489. 

Va.—^Dean v. Paolicelli, 72 S.B.2d 
506, 194 Va. 219—State v. Kittle, 
105 S.E. 775, 87 W.Va. 626. 

W.Va.—State ex reL Thompson v. 
Morton, 84 S.B.2d 791. 

"In the absence of Judicial con¬ 
struction, contemporaneous and long 
continued construction by the legis- | 
lative and executive departments has j 
always been treated by the courts as ! 
worthy of consideration where there 
is ambiguity or doubt.” 
lit—^People V. Stevenson, 117 N.B. 
747, 760, 281 IlL 17. 


Just mediiun 

Construction placed on constitu¬ 
tional provision by officers in dis¬ 
charge of their duty, either at or near 
time of enactment which has been 
long acquiesced in, is a Just medium 
for its Judicial interpretation. 

OkL—Cities Se^ce Gets Co. v. Peei> 
less Oil & Gas Co., 220 P.2d 279, 
affirmed 71 S.Ot 215, 340 U.S. 179, 
95 L.Bd. 190, and Phillips Petro¬ 
leum Co. V. State, 71 S-Ct 221, 340 

U. S. 190, 96 L.Bd. 204—American 
Druggists Fire Ins. Co. of Cincin¬ 
nati, Ohio, V. State Ins. Board of 
Oklahoma, 84 P.2d 614, 184 Okl. 
66—Williams v. Continental Const. 
Corporation, 84 P.2d 254, 168 Okl. 
510—^Leininger v. H. Zj. Cannady 
Co.. 282 P. 474, 139 OkL 301—Leln- 
Inger v. Ward-Beekman & Brooks. 
282 P. 467, 139 OkL 292. 

Bx parte Bums, 202 P.2d 433, 88 
Okl.Cr, 270—Ex parte Olden, 199 P. 
2d 228, 88 OkLCr. 66, followed in 
Ex parte Himes, 199 P.2d 226, 88 
Okl.Cr. 78—Ex parte White, 130 
P.2d 103, 75 OkLCr. 204. 

Utah.—^Washington County v. State 
Tax Oommissioxx, 133 P.2d 564, 103 
Utah 78. 

<<8afe goide” 

”The rule is that contemporaneous 
construction of a constitutional pro¬ 
vision by the Legislature, continued 
and followed, is a safe gruide as to 
its proper interpretation,” 

Tex.—Walker v. Baker, 196 S.W.2d 
324, 827, 146 Tex. 121—Jones v. 
Williams, 46 S.W.2d 130, 133, 121 
Tex. 94, 79 AL.R. 983. 

95. Ala.—Norton t. Lusk, 26 So.2d 
849, 248 Ala. 110—^Parke v. Brad¬ 
ley, 86 So. 28, 204 Ala. 445. 

Colo.—Stong V. People, 220 P. 999, 74 
Colo. 283. 

IlL—^People ex rel. Douglas v. Bai> 
rett, 19 N.B.2d 340, 370 Ill. 464. 
Mont.—Wells Fargo & Co. v. Har¬ 
rington. 169 P. 463. 64 Mont. 236, 
followed in American Express Co. 

V. Harrington, 169 P. 466, 64 Mont. 
245. 

N.Y.—^Koenig v. Wlynn, 179 N.B. 705, 
268 N.Y. 292, affirmed 52 S.Ct. 403, 
286 U.S, 376, 76 L.Ed. 806. 

N.D.—State v. Hall, 171 N.W. 213, 44 
N.D. 469. 

Or.—State v. Kuhnhausen, 272 P.2d 
226, 201 Or. 478—Walker v. Polk 
County, 223 P. 741. 110 Or. 635. 

12 Q.J. p 716 note 86. 

Baises stro3^^ presrunptioii 
Uniform legislative construction of 
constitution, long acquiesced in, rais¬ 
es strong presumption in its favor. 
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Mont—state v. Callow, 254 P. 187. 
78 Mont 368. 

Utah.—^Washington County v. Stat#* 
Tax Commission, 133 P.2d 564, 103 
Utah 73. 

96. U.S.—Ray r. Blair, Ala,, 72 S.Ct. 
654, 343 U.S. 214, 96 L.Ea. 804. 
motion denied 73 S.Ct 1034—Ex 
parte Quirin, App.D.C, 63 S.Ct. 2. 
317 U.S. 1, 87 L.Bd. 3—Okanogan. 
Methow, San Poelis (or San Poll). 
Nespelem. Colville, and Lake In¬ 
dian Tribes or Bands of State of 
Washington v. U. S., Ct.Ci.. 49 S. 
Ct 463, 279 U.a 665, 73 L.Bd. 894, 
64 A.L.R. 1434. 

Board of Trustees of University 
of IlL V, U. S., 20 Cust & PatApp. 
134, affirmed 63 S.Ct 600. 289 U.S. 
48, 77 L.Bd. 1025—Hampton. Jr. & 
Co. V. U. S.. 14 CtCustApp. 350, af¬ 
firmed J. W. Hampton, Jr. & Co, v. 
U. S., 48 S.Ct 348, 276 U.S. 394. 
72 L.Ed. 624. 

Ala.—^Norton v. Lusk, 26 So. 2d 849. 

248 Ala. 110—State ex reL Fowler 
I V. Stone, 185 So. 404, 237 Ala. 78 
I —^Henry v. State ex rel. Hartsdeld. 

117 So. 626, 218 Ala. 71, followed 
i in Henry v. State ex rcL Arm- 
1 strong, 117 So. 633, 218 Ala. 78— 
Jones V. McDade, 76 So. 988, 2Do 
Ala 230. 

Mitchell V. Gorham, 162 So. 13.”. 
26 AlaApp. 463. 

Ariz.—Fairfield v. Foster, 214 P. 319. 
25 Aria 146. 

Cal,—Carter v. Commission on Quali¬ 
fications of Judicial Appointmonts. 
93 P.2d 140, 14 Cal.2d 179—Veti-r- 
ans’ Welfare Board v. Riley, 2»W 
P. 678, 189 Cal. 169, 22 AL.U. 
1531. 

California Motor Exp. v. Stat*» 
Board of Equalization, App., 2!^3 
P.2d 1063. 

Conn.—Cahill v. Leopold, 103 A.2d 
818, 141 Conn. 1—State v. McCinik, 
147 A 126, 109 Conn. 621, 64 AL.R. 

’ 1453. 

IlL—People V. Hosehill Cemetery Co.. 
21 N.B.2d 766, 371 IlL 510—People 
ex rel. Douglas v. Barrett, 19 N.IO. 
2d 340, 370 IlL 464—Hanover Fire 
Ins. Co. V, Harding, 168 N.B. SVJ. 
327 Ill. 690. 

Ind .—Jautz V. Arnold, 193 N.E. 810, 
208 Ind. 480, rehearing overruled 
196 N.B. 702, 208 Ind. 480. 

Iowa—Carlton v. Grimes, 23 N.W. 2d 
883, 237 Iowa 912. 

Ky.—^Shamburger v, Duncan, 253 S.IV. 
2d 388—Corpus Juris quoted iu 
Coleman v. Mulligan, 28 S.W,2d 
980, 981, 234 Ky. 691—Corpus Jxiris 
quoted in Schardein v. Harrison, 18 
S.W.2d 316, 320, 230 Ky. L 



16 C.J.S. 

it will not be disturbed,^*^ at least in case of dotibt®^ 
The injustice that would inevitably result by the 
disturbing of such constructions after a long period 
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of acquiekence therein, during which many rights 
will necessarily have been acquired, is a very strong 
argument against it.^^ Such construction, however. 


Me.—In re Opinion of the Justices, 
80 A.2d 866, 146 Me. 816. 

Md.—Johns Hopkins University v. 
Williams, 86 A.2d 892, 199 Md. 882 
—^Johnson V. Duke, 24 A. 2d 804, 
180 Md. 434—Wyatt v. Beall, 1 A.2d 
619, 176 Md. 268—^Norris v. Mayor 
and City Council of Baltimore, 192 
Al. 581, 172 Md. 667—^Humphreys v. 
Walls, 181 A. 786, 169 Md. 292. 

Mo.—State ex rel. Oliver v. Hunt, 247 
S.W.2d 969—State ex inf. McKit- 
trick ex rel. Ham v. Kirby, 163 S. 
W.2d 990, 349 Mo. 988. 

Mont.—State ex rel. Gebhardt v. City 
Council of Helena, 66 P.2d 671, 102 
Mont. 27—^McClintock v. City . of 
Great Falls, 168 P. 99, 53 Mont 221. 
Keb:—Corpus Juris Secimdiim olted tn 
State ex rel. State Ry. Commission 
V. Ramsey, 37 N.W.2d 602, 607, 161 
Neb. 833—State ex rel. Johnson v. 
Chase, 26 N.W.2d 1, 147 Neb. 768— 
Platte Valley Public Power and Ir- 
rUration Dist v. Lincoln County, 
14 N.W.2d 202, 144 Neb. 684, 166 A. 
L.R. 412—State ex rel. Ralston v. 
Turner, 4 N.W.2d 802, 141 Neb. 666, 
144 A.L.R. 188—^Elmen v. State 
Board of Eaualization and Assess¬ 
ment, 231 N.W. 772, 120 Neb. 141. 
N.H.—^Wheeler ex reL Boulanger v. 

Morin, 36 A.2d 613, 98 N.H 40. 
N.Y.—Kolb V. Honing, 32 N.B.2d 811, 
285 N.T. 104—People ex rel. Cotte 
V. Gilbert 123 N.B. 79, 226 N.T. 103. 

College of City of New York v. 
Hylan, 199 N.Y.S. 804, 206 App.Div. 
872, affirmed 142 N.B. 297, 236 N. 
Y. 694—In re Becker, 167 N.Y.S. 
118, 179 App.Dlv. 789, afflbrmed In 
re Becker, 117 N.B. 610, 221 N.T. 
681. 

David-Zlesenlss v. Zieseniss, 129 
N.Y.S.2d 649, 206 Misc. 836. 

Okl.—Latting v. Cordell, 172 P.2d 
397, 197 Okl. 869, followed in Tem¬ 
ple V. Cordell, 172 P.2d 412 and 
197 Okl. 386—Hoyt v. Cordell, 172 
P.2d 414, 197 Okl. 386—Corpus Ju¬ 
ris oitLOted in Glaseo v. State Elec¬ 
tion Board, 248 P. 642, 645, 121 
Okl. 119. 

Or.—State v. Kuhnhausen, 272 P.2d 
226, 201 Or. 478—Union Pac. R. Co. 
V. Anderson, 120 P.2d 678, 167 Or. 
687. 

Pa.—Commonwealth ex rel. Margiot- 
ti V. Lawrence, 193 A.. 46, 326 Pa. 
526. 

S.C.—^Bradford v. Richardson, 97 S.E. 
58, 111 S.a 206. 

Tenn.—Derryberry v. State Board of 
Election Corners, 266 S.W. 102, 160 
Tenn. 526—State v. Thomason, 221 
S.W. 491, 142 Tenn. 627. 

Tex:—Walker v. Baker, 196 S.W.2d 
324, 146 Tex 121—^Mumme v. 

Marrs, 40 S.W.2d 81, 120 Tex 383. 
16 O.J.S.*—g 


Gulf, C. & S. P. Ry. Co. y. City 
of Dallas, Com.App., 16 S.W.2d 292. 

Kaufman County Levee Imp. 
Dist. No. 10 V. National Life Ins. 
Co., Civ.App., 171 S.W.2d 188, error 
refused. 

Utah.—Washington County v. State 
Tax Commission, 188 P.2d 564, 108 
Utah 73. 

Va.—^Dean v. Paolicelli, 72 S.B.2d 606, 

. 194 Va. 219—City of Norfolk v. 
Board of Sup'rs of Nansemond 
County, 192 S.E. 688, 168 Va. 606. 
Wash.—State ex rel. Todd v. Telle, 
110 P.2d 162, 7 Wash.2d 448—State 
V. Superior Court for King County, 
267 P. 770, 148 Wash. 1. 

W.Va.—Charleston Transit Co. v. 
Condry, 86 S.B.2d 391—State ex rel. 
Thompson v. Morton, 84 S.E.2d 791 
—Simms v. County Court of Kana¬ 
wha County, 61 S.E.2d 849, 134 W. 
Va. 867. 

Wis.—State ex reL Frederick v. Zim¬ 
merman, 87 N.W.2d 473, 264 Wis. 
600—Schultz V. Milwaukee Coun¬ 
ty, 13 N.W.2d 680, 246 Wis. Ill— 
Integration of Bar Case, li N.W. 
2d 604, 244 Wla 8. 151 A.L.R. 686, 
rehearing denied 12 N.W.2d 699, 244 
Wia 8—State v. Johnson, 176 N.W. : 
689, 170 Wis. 218, 7 A.L.R. 1617. 

12 C.J. p 716 notes 84, 88. 

Too a period 
Where the period relied on is far 
too short on which to predicate a 
settled and established practice, and 
a contrary practice has hitherto pre¬ 
vailed, a practical construction will 
not be accorded great regard. 

Conn.—State v. McCook, 147 A. 128, 
109 Conn. 621, 64 A.L.R 1463. 

Acqxdoscenoe held not shown 
While a constitutional interpreta¬ 
tion long acquiesced in by the peo¬ 
ple and the legislature should be 
given great weight, two instances of 
legislative or executive construction 
are insufficient to establish such ac¬ 
quiescence. 

Pa—Appeal of Borough of Summit 
Hill, 44 PaDist. & Co. 180, 61 
pauph.Co. 436. 

ConteuporaneoiLS exposition hy fram¬ 
ers of oonstita^on 

(1) Contemporaneous legislative 
exposition of constitution by framers 
thereof, long acquiesced in, fixes con¬ 
struction to be given its provisiona 
U.S.—J. W. Hampton. Jr., & Co. v. U. 

S., CustApp., 48 S.Ct. 348, 276 U. 
S. 394, 72 L.Bd. 624—Myers v. U. 
S., CtCl., 47 S.Ct. 21, 272 U.S. 62, 
71 L.Bd. 160. 

(2) A legislative construction of 
organic law, acquiesced in without 
apparent opposition from time when 
framers of constitution were active¬ 
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ly participating in public matters, 
is deeply persuasive if not binding. 
W.Va—^Norfolk & W. Ry. Co. v. 
Boaird of Public Works, 21 StB.2d 
148, 124 W.Va 562. , 

97. U.S.—^New Cornelia Copper Co. 
V. Espinoza C.C.A.Ariz., 268 F. 742. 

Ala—^Mitchell v. Gorham, 162 So. 

136, 26 AlaApp. 463. 

HI.—^People V. Rosehill Cemetery Co., 
21 N.B.2d 766, 371 Ill. 610. 

Ky.—Coleman v. Mulligan, 28 S.W. 2d 
980, 234 Ky. 691—Corpus Jtcris 

quoted in Schardein v. Harrison, 18 
S.W.2d 316, 820, 230 Ky. 1. 

La—Corpus Juris oited In State v. 
Ross, 81 So. 386, 391, 144 La 898— 
Richardson v. Liberty Oil Co., 78 
So. 826, 143 La 130, motion denied 
89 S.Ct. 268, and error dismissed 39 
S.Ci 491, 260 U.S. 648, 63 L.Ed. 
1188. 

Mass.—^Fitzgerald v. Selectmen of 
Braintree, 6 N.B.2d 838, 296 Mass. 
362. 

Miss.—State Teachers* College v. 

Morris, 144 So. 374, 166 Miss. 758. 
Or.-^ory v. Martin, 66 P.2d 1093, 158 
Or. 278. 

S.C.—Corpus Juris cited In Scroggie 
V. Scarborough, 160 S.B. 696, 602, 
102 S.C. 218. 

Tenn.—^Bowling v. Carnahan, 100 S. 
W:.2d 232, 171 Tenn. 26-^State v. 
Thomason, 221 S.W. 491, 142 Tenn. 
627. 

W.Va—Charleston Transit Co. v. 
Condry, 86 S.B.2d 391—State ex rel. 
Thompson v. Morton, 84 S.E.2d 791. 
Wia—State ex rel. Frederick v. Zim¬ 
merman, 37 N.W.2d 478, 264 Wis. 
600—State v. Coubal, 21 N.W.2d 
381, 248 Wia 247. 

12 C.J. p 716 note 89, p 813 note 46. 

98. Cal.—^Reuter v. Board of Supers 
of San Mateo County, 30 P.2d 417, 
220 Cal. 314. 

IlL—^People V. Rosehill Cemetery Co., 
21 N.B.2d 766, 871 Ill. 610. 

Me.—State v. Lengley, 112 A. 260, 
119 Me. 686. 

Neb.—Corpus Juris Secundum dted 
in State ex rel. State Ry. Commis¬ 
sion V. Ramsey, 37 N.W.2d 602, 507, 
161 Neb. 333—Watson v. State, 189 
N.W. 620, 109 Neb. 43. 

N.J.—^In re Hudson County, 144 A. 

169, 106 N.J.Law 62. 

Tex—^Mumme v. Marrs, 40 S.W.2d 
31, 120 Tex 383—^Harris County v. 
Crooker, 248 S.W. 662, 112 Tex 
460. 

W.Va—State ex reL Thompson v. 
Morton, 84 S.B.2d 791—State v. 
Rocke, 113 S.B. 647, 91 W.Va 423. 

99. Ala—Corpus Juris quoted In 
Mitchell V. Gorham, 162 So. 185, 
26 AlaApp. 463. 
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is not necessarily controlling,*’ and plain, direct, and 
tu^ambigiious provisions of a constitution cannot be 
modified or amended by practice or custom, no mat¬ 
ter how long continued.^ In the use of congres¬ 
sional legislation to support or change a particular 
construction of the constitution by acquiescence, its 
weight for the purpose must depend not only on 
the nature of the question, but also on the attitude 
of the executive and judicial branches of the gov¬ 
ernment, as well as on the number of instances 
in the execution of the law in which opportunity 
for objection in the courts or elsewhere is afforded.^ 

Judicial construction. Where a written constitu¬ 
tion has been judicially construed, such construction, 
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accepted and acquiesced in for many years, is as 
much a part of the instrument as if it been 
written into it at its origin.* 

§ 35. —— Provisions Adopted firom Other 
Constitutions or Statutes 

Where a constitutional provision similar or identical 
to that contained in a prior constitution or statute, or in 
the constitution of another state, is adopted, it Is pre¬ 
sumed that such provision was adopted with the con¬ 
struction previously placed on it. 

Where a constitutional provision has received a 
settled judicial construction, and is afterward incor¬ 
porated into a new or revised constitution,5 or 


Ky.—Corpus Juris guoted lu Oole- 
man v. Mulligan, 28 S.W.2d 980, 

. 981, 234 Ky. 691— Corpus Juris 

guoted in Schardein v. Harrison, 18 
S.W.2d 311, 320, 230 Ky. 1. 

Pa.—^Maginnis v. Schlottman, 114 A. 
782, 271 Pa. 306. 

UtalL—Corpus Jtiris cited in Keetcli 
V. Gardiner, 62 P.2d 273, 277, 90 
Utah 423. 

12 CJ. p 716 note 90. 

1. C3al.—Carter v. Commission on 
Qualifications of Judicial Appoint¬ 
ments, 93 P.2d 140, 14 Cal.2d 179— 
People V. Southern Pac. Co., 290 
P. 25, 209 Cal. 578. 

Colo.—Strong v. People, 220 P. 999, 
74 Colo. 283. 

Conn.—Cahill v. Leopold, 103 A-2d 
818, 141 Conn. 1—State v. McCook, 
147 A. 126, 109 Conn. 621, 64 A-UR. 
1463. 

Ill.—People V. Rosehill Cemetery Cp., 
21 N.B,2d 766, 371 Ill. 510. 

Md.—Johns Hopkins University v. 
Williams, 86 A2d 892, 199 Md. 382 
—Johnson v. Duke, 24 A.2d 304, 180 
Md. 434. 

Mo.—State ex inf. McKlttrick ex reL 
Ham V. Kirby, 163 S.W.2d 990, 349 
Mo. 988. 

Mont.—^Wells Fargo & Co. v. Haj> 
rlngton, 169 P. 463, 54 Mont. 235, 
followed in American Kxpress Co. 
V. I^rrington, 169 P. 466, 54 Mont. 
245—McClintock v. City of Great 
Falls, 168 P. 99, 68 Mont. 221. 

Okl.—Glasco V. State Flection Board, 
248 P. 642, 121 OkL 119. 

Or.—State v. Kuhnhausen, 272 P.2d 
225, 201 Or. 478. 

S.C.—^Bradford v. Richardson, 97 S.B. 
58, 111 S.a 205. 

Wis.—State v. Johnson, 175 N.W. 
589, 170 Wis. 218, 7 A.L.R 1617. 

Tex.—^Kaufman County Levee Imp, 
Dlst. No. 10 V. National Life Ins. 
Co., CivJlpp., 171 S.W.2d 188, error 
refused. 

Utah.—Washington County v. State 
Tax Commission, 133 P.2d 564, 103 
Utah 73. 

W.Va.—State ex reL Thompson v. 
Morton, 84 S.F.2d 79L 


2. III.—^People V. Rosehill Cemetery 
Co., 21 N.B.2d 766, 371 IlL 610. 
N.T.—^Koenig v. Flynn, 179 N-B. 705, 
268 N.Y. 292, amrrned 62 S.Ct. 403, 
286 U.S. 375, 76 L.Bd, 805. 

Pa.—Armstrong v. King, 126 A. 263, 
281 Pa. 207. 

Tex.—^Terrell v. Middleton, 191 S.W. 
1138, 108 Tex. 14, rehearing denied 
193 S.W. 139, 108 Tex. 14—Rochelle 
V. Lane, 148 S.W. 668, 105 Tex. 360. 
Vt.—Hartness v. Black, 114 A. 44, 

, 95 Vt 190. 

cn&auge by iuterpretatiou 

But it has been said that ''free 
people have the right to effect a 
change in the meaning of their writ¬ 
ten constitution. by the process of 
long and continuous interpretation 
followed by action, which interpreta¬ 
tion and action are contrary to the 
exact wording of the organic law.” 
N.T.—Thomas v. Cohen, 262 N.T.S. 
320, 330, 146 Misa 836. 

FaUure of Judloiary to acgulesce 
While a long established custom of 
the chief executives of the state may 
be shown as an aid in interpreting 
the constitution, the failure of the 
judiciary to acguiesce in that con¬ 
struction nullifies its effect. 

Md.—^Johnson v. Duke, 24 A.2d 304, 
180 Md. 434. 

Xioug-Mutinued legislative action 
cannot sanctify a violation of the or¬ 
ganic law which is clearly expressed 
or necessarily understood. 

Ky.—Fields v. Nickell, 58 S.W.2d 912, 
248 Ky. 626. 

Vt.—State V. Levine, 154 A 682, 103 
Vt. 822—State v. Brown, 154 A 
679, 103 Vt, 312, 76 AL.R. 1029, 

Mere practice, however widespread, 
will not overturn a constitutional 
provision, but is only a guide and 
aid to interpretation. 

N.T.—Schieffelln v. Hylan, 140 N.B. 
689, 236 N.Y. 254. 

TTnoonstitutional law 
Acguiescence in particular course 
of dealing cannot make an uncon- 
stltutioi^ law constitutional. 
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Md.—Johns Hopkins University v. 
Williams, 86 A2a 892, 199 Md. 382. 

3* U.S.—Myers v. U. a, CtCl.. 47 S. 

Ct 21, 43, 272 U.S. 62, 71 L,Bd. 160. 
Aoguiesceiioe by departments affected 
A practical construction of the con¬ 
stitution, in order to be valuable as 
an aid to resolving ambiguity, must 
be acquiesced in by the various de¬ 
partments of government affected. 
Ind.—Tucker v. State, 35 N.B.2d 270. 
218 Ind. 614. 

* When instances which actually in* 
volve the guestion are rare or have 
not In fact occurred, the weight of 
the mere presence of acts on the 
statute book for a considerable time 
as showing general acquiescence in 
the legislative assertion of a ques¬ 
tioned power is minimized.” 

U.S.—Myers v. U. S., supra. 

One instance of legislative con¬ 
struction of constitution is Insuffi¬ 
cient to require adoption by court on 
theory of long and continuous legis¬ 
lative construction. 

Ky.—Fields v. Nickell. 68 S.W.2d 912, 
248 Ky. 526. 

4i Ky.—Shamburger v. Duncan, 253 
S.W.2d 388—District Board of Tu¬ 
berculosis Sanatorium Trustees for 
Fayette County v. City of Lexing¬ 
ton, 12 aw.2d 348, 227 Ky. 7, 

5. Ala.—State v, Alabama Power Co., 
48 So.2d 445. 254 Ala. 327—Wliite 
V. White, 162 So. 368, 230 Ala. 641 
—In re Opinions of the Justices. 
155 So. 699, 229 Ala 98—State ex 
rel. Knight v. de Graffenrled, 146 
So. 531, 226 Ala 169—General Mo¬ 
tors Acceptance Corporation v. 
Home Loan ds Finance Co., 120 So. 
165, 218 Ala 681—Banks v. Slate, 
93 So. 293, 20T Ala 179, 18 AlaApp. 
876, 24 AL.R. 1359, certiorari de¬ 
nied Bx parte Banks, 93 So. 472, 
207 Ala 503—Ex parte Western 
Union Telegraph Co., 76 So. 43S, 
200 Ala 496. 

Ark.—^Missouri Paa Transp. Co. v. 
George, 133 S.W.2d 37, 198 Ark, 
1110—Corpus Jtxris cited iu Cannon 
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amendment,® it will be presumed to have been re¬ 
tained with a knowledge of the previous construc¬ 
tion, and courts will feel botmd to adhere to it. 
Prior legislative construction is, likewise, presumed 
to have been adopted by subsequent adoption of the 
provision so construed.*^ The language of ^an exist¬ 


ing statute adopted into a constitution is presumed 
to be taken with* its established construction.® 

Of other states. When provisions have been 
adopted into the constitution of the state, which are 
identical with, or similar to, those of other states,® 


V, May, 36 S.W.2d 70, 72, 183 Ark. 
107. 

Cal.—In re Lavlne, 41 P.2d 161, 2 Cal. 
2d 324, modided on other grounds 
and rehearing denied 42 P.2d 311, 
2 CaL2d 324. 

Ga.—Bibb County ▼. Hancock, 86 S. 
B.2d 611, 211 Ga. 420—Griffin v. 
VandegHff, 63 S.B.2d 346, 206 Ga. 
288— Corpus SxaiM Secutidmw cLTHot- 
ed in Thompson v. Talmadge, 41 S. 
E.2d 883, 898, 201 GA 867—Mc- 
Knight V. City of Decatur, 87 S.B.2d 
916, 200 Ga. 611. 

Ill.—^People ex rel. Cronier v. Village 
of Maywood, 45 N.B.2d 617, 381 
Ill. 337, certiorari, denied Mark¬ 
ham V. People of State of Illinois 
ex rel. Crdmer, 63 S.Ct 864, 318 
U.S. 783, 87 L.Bd. 1161, rehearing 
denied 63 S.Ct 1026, 819 U.S. 780, 
87 L.Bd. 1726. 

La.—State v. Schneller, 7 So.2d 66, 
199 La. 811—^Huhn v. Louisiana 
Highway Commission, 142 So. 149, 
174 La. 990—State v. Glenn, 95 So. 
534, 163 La. 147. 

Mich.—^Knapp v. Palmer, 87 N.W.2d 
679, 324 Mich. 694. 

Miss.—^Masonite Corporation v. Loch- 
ridge, 141 So. 768, 163 Miss. 364. 

Mo.— Corpus Juris quoted iu State 
ex rel. City of Carthage v. Hack- 
mann, 229 S.W. 1078, 1079, 287 Mo. 
184—^Ludlow-Saylor Wire Co. v. 
Wollbrinck. 206 S.W. 196, 275 Mo. 
339. 

Neb.— Corpus Juris Sectudum quoted 
in Hamsey v. Gage County, 43 N.W. 
2d 693, 596, 163 Neb. 24—First 
Trust Co. of Lincoln v. Smith, 277 
N.W. 762, 134 Neb. 84. 

N.J.—^McCutcheon v. State Bldg. Au¬ 
thority, 97 A.2d 663, 13 N.J. 46— 
Behnke v. NeW Jersey Highway 
Authority, 97 A2d 647, 13 N.J. 14 
—State by Parsons v. Standard Oil 
Co., 74 A.2d 665,‘6 N.J. 281, affirmed 
Standard Oil Co. v. State of New 
Jersey by Parsons, 71 S.Ct 822, 341 
U.S. 428, 95 L.Bd. 1078. 

State T. Labato, 79 A2d 905, i2 
N.J.Super. 678, affinned 80 A.2d 617, 
7 N.J. 137. 

N.Y.—^Buoneto v. Buoneto, i6 N.E.2d = 
284, 278 N.T. 284. 

N.C.— Corpus Juris quoted iu Wil¬ 
liamson V. City of High Point, i96 

S.B. 90, 95, 213 N.C 96. 

Tex.— Corpus Juris cited iu Travel-' 
ers' Ins. Co. v. Marshall, 76 S.W.2d 
1007, 1023, 124 Tex. 45, 96 AL.R. 
802— Corxms Juris cited iu Mor¬ 
row V. Corbin, 6^ S.W:2d 641, 650, 
122 Tex. 663—Hubbard v. Hamil¬ 
ton County, 261 S.W. 990, 113 Tex. 


647—Richey v. Moor, 249 S.W. 172, 
112 Tex. 493. 

Ferguson v. Gregg, Civ.App., 77 
S.W.2d 1147. 

Lyle V. State, 193 S.W. 680, 80 
Tex.Cr. 606. 

12 C.J. p 717 note 6. 

Change la language > 

A substantial change in the lan¬ 
guage of a constitutional provision by 
an amendment thereto Indicates an 
intention to change its meaning, and 
an omission may be as significant as 
an insertion or substitution, but a 
mere change in phraseology, incident 
to a revision of Constitution, does not 
result in a change of meaning unless 
the intent to m^e such a change 
clearly appears. 

Cal.—^Hammond v. McDonald, 122 P. 
2d 332, 49 Cal.App.2d 671. 

Knowledge of oonstructiou 
Constitutional convention, at time 
of redrafting a constitutional provi¬ 
sion, would be presumed to have 
known of construction given such 
provision by the courts. 

Mo.—^Moore v. Brown, 165 S.W.2d 667, 
360 Mo. 266. 

- 

6. U.S.—^Eisner v. Macomber, N.Y., 
40 S.Ct 189, 262 U.S. 189, 64 L.Bd; 
621, 9 AL.R. 1570. 

City of Orangeburg v. Southern 
Ry. Co., D.C.S.C., 45 P.Supp. 784, 
affirmed, C.C,A, 134 F.2d 890, 

Ark.—Cannon v. May, 36 S.W.2d 70, 
183 Ark. 107. 

Cal.—^People v. District Court of Ap- 
. peal, 222 P. 868, 198, Cal, 19. 

Robertson v. Langford, 878 P. 

. 160, 96 Cal.App. 424. 

Ga.—Corpus Juris Secundum quoted 
lu Thompson v. Talmadge, 41 S.E. 
2d 883, 898, 201 Ga. 867. 

Ky.—^Hodgkin v.. Kentucky Chamber! 

of Commerce, 246 S.W.2d 1014. 

Me.—Corpus Juris ^cundum dted in 
Wakem. v. Inhabitants of Town of 
Van Buren, 16 A2d 873, 875, 137 Me. 
127. 

Neb.—Corpus Juris Seoundum quoted 
in Ramsey v. Gage County, 43 N. 
W.2d 693, 696, 163 Neb. 24. 

Ohio.—State ex reL Engle v. Indus¬ 
trial Commission, 62 N.E.2d 743, 
142 Ohio Si 426—American Wood- 
enware Mfg. Co. v. Schorling, 117 
N.E. 366, 96 Ohio St 305, AnmCas. 
1918D 318. 

Tex.—City of Wichita Falls v. Wil¬ 
liams, 26 S.W.2d 910, 119 Tex. 163, 
79 AL.R. 704, followed in 84 S.W. 
2d 674, 119 Tex.. 672—City of Hous¬ 
ton V. Scottish Rite Benev. Ass'n, 

11 ^ 


230 S.W. 978, 111 Tex. 191, answers 
to certified questions conformed to, 
Civ.App., 233 S.W. 661. 

Garess v. Tobin, Civ.App., 26,1 
S.W. 430. 

7. Colo,—^Kingsley v. City & County 
of Denver, 247 P.2d 806, 126 Colo. 
194. 

Ga.-r-Corpn8 Juris Secundum quoted 
in Thompson v. Talmadge, 41 S,B.2d 
883, 898, 201 Ga. 867. 

Mo.—Corpus Juris quoted in State ex 
rel. City of Carthage v. Hackmann, 

. 229 aw. 1078, 1081, 287 Mo. 184. 
Tex,—Corpus Juris dted in Morrow 
V. Corbin, 62 S.W.2d 641, 661, 122 
Tex. 663 —Corpus Juris dted in 
Mumme v. Marrs, 40 aw.2d 31. 36, 
120 Tex. 383. 

Bass V. City of Clifton, Civ.App., 
261 S.W. 796, error dismissed 45 S. 
Ct 638, 268 U.S. 681, 69 L.Ed. 1164. 
12 C.J. p 717 note 7. 

a Ala.—Hall v,' Blan, 148 So. 601, 

• 227 Ala. 64. 

Ariz.—^Red Rover Copper Co. v. In¬ 
dustrial Commission, 118 P.2d 1102, 
68 Ariz. 203, 137 AL.R. 740. 

Ga—Corpus Juris Seoundum quoted 
in Thompson v. Talmadge, 41 S.B.2d 
883, 898, 201 Ga 867. 

N.Y.—^People v. Richter’s Jewelers, 
61 N.E.2d 690, 291 N.Y. 161, 160 
AL.R. 660. 

N.C.—^Ferrall v. Ferrall, 69 S.E. 60, 

. 16,3 N.C. 174. 

Okl.—State ex rel. Kerr V. Grand Riv¬ 
er Dam Authority, 154 P.2d 946, 
195 Okl. 8. 

Va—City of Roanoke v. James W. 
Michael’s Bakery Corporation, 21 
S.B.2d 788, 180 Va 132. 

Wyo.—^Messenger v. Converse Coun¬ 
ty, 117 P. 126, 19 Wyo. 309. 

12 aj. p 717 note 8. 

Erroneous executive oonstructiou 
of a statute, however, will not be 
presumed to have been adopted. 
Ala—Ward v. McDonald, 77 So. 827, 
20LAla 237. 

Variable meaning 

In this connection, however, the 
meaning of a word may vary accord¬ 
ing to the circumstances and the 
time in which it is used. 

U.S.—^Towne v. Eisner, N.Y., 38 S.Ct. 
168, 246 U.S. 418, 62 L.Ed. 372, L. 
R.A1918D 264. 

9. AJa—Union Bank & Trust Co. v. 

Phelps, 163 So. 644, 228 Ala 236. 
Adz.—Corpus Juris Seoundum quoted 
in Barrows v. Garvey, 193 P.2d 913, 
917, 67 Asriz. 202—^Falres v. Froh- 
millerr 67 P.2d 470, 49 Ariz. 866. 
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or of the federal Constitution,or those of statutes 
of other jurisdictions,it will be presumed that the 
framers of such constitution were conversant with, 
and designed to adopt also, any construction previ¬ 
ously placed on such provisions in such other juris¬ 
dictions. The presumption, howover, is not con¬ 
clusive, and it will not be applied if the courts of 
the adopting state consider the construction of the 
other state erroneously or unreasonable;!® 


16 C.J.S. 

§ 36. —Construction with Reference to 
Common Law 

fn the absence of a clear intention to the contrary, 
a constitution is generally to be construed In the light 
of the common law, since there Is a presumption that no 
change In the common law was intended. 

Since a constitution is not the beginning of law 
in the state,i®-50 it assumes the existence of a well 
understood system of law which is to remain in 
force.!^ Accordingly, a constitution is to be con¬ 
strued in the light of the common law,!® and the 


Cal.—CaJifleld v. Security-First Nat 
Bank of Lios Angreles. 87 P.2d 830, 
18 Cal.2d 1. 

Canfield v. Security First Nat 
Bank of Iios Aji^reles, 48 P.2d 133, 
8 OaLApp.2d 277. 

Idaho.—^Bishop v. Morrlson-Knudsen 
Co.. 187 P.2d 963, 64 Idaho 806—■ 
Wrfgrht V. Callahan. 99 P.2d 901. 
61 Idaho 167—^Mundell v. Swedlund, 
71 P.2d 434. 58 Idaho 209. 

Hiss.—Hississippi School for Blind v. 
Armstron^r. 62 So.2d 369, 216 Miss. 
348. 

Mo.—State ex reL Westhues v. Sul¬ 
livan, 224 S.W. 327, 283 Mo. 646. 
Neb.—^Pirst Trust Co. of Lincoln v. 

Smith. 277 N.W. 762. 134 Neb. 84. 
N.D.—^Becker County Sand & Gravel 
Co. V. Wosick, 246 N.W. 464, 62 
N.D. 740, 

Okl.—Corpus Juris Seonndtuu cited ia 
Wimberly v. Deacon. 144 P.2d 447, 
460. 196 Okl. 661—Corpus Juris Se- 
cumduxu cited in State ex rel. Thar- 
el V. Board of Com*rs of Creek 
County, 107 P.2d 642, 549, 188 OkL 
184—Corpus Juris quoted in State 
V. State Election Board, 76 P.2d 861, 
866, 181 OkL 622. 

Tex.—Corpus Juris oited ia Travel¬ 
ers' Ins. Co. V. Marshall, 76 S.W.2d 
1007, 1026, 124 Tex. 45, 9$ A.L.H. 
802—^Koy V. Schneider. 221 S.W. 
880, 110 Tex. 369. 

Ferguson v. Gregg, Clv.App., 77 
S.W.2d HIT. 

12 C.J. p 717 note 9. 

Baferenee in argument for pro¬ 
posed amendment to courts in other 
jurisdictions in determining purpose 
.of adoption of constitutional amend¬ 
ment did not foreclose court from 
resorting to decisions In sister states 
liaving same or similar rules. 

Cal,—^People v. Ottey, 56 P.2d 193, 
5 CaL2d 714. 

Buie not applicable to subsequent 
constructions 

Idaho.—Powell v. Spackman, 66 P. 

. 503. 7 Idaho 692, 64 L.It.A. 878. 

Subsequent interpretation highly per¬ 
suasive 

. Although it is duty of court to in¬ 
terpret state constitution independ¬ 
ently of construction placed on iden¬ 
tical provisions in constitutions of 
sister states by courtf of those 
states, if the Interpretation placed on 


such provisions by the courts of sis¬ 
ter states is predicated on logic and 
clear thinking, such interpretation is 
persuasive and Is entitled to favora¬ 
ble consideration. 

Or.—^Portland Pendleton Motor 

Transp. Co. v. Heltzel, 266 P.2d 124, 
197 Or. 644. 

Provisions relating to senatorial ap¬ 
portionment 

With respect to effect of construc¬ 
tion by New York courts, the sec¬ 
tions of the constitution relating to 
senatorial apportionment had their 
origin in the provisions of the New 
York Constitution of 1894. 

Okl.—^Latting v. Cordell, 172 P.2d 397, 
197 Okl. 369, followed in Temple v. 
Cordell, 172 P.2d 412, 197 Okl. 385 
and Hoyt v. Cordell, 172 P.2d 414, 
197 Okl. 386. 

10. Ariz.—Corpus Juris SecnndTun 
quoted in Barrows v. Garvey, 193 P. 
2d 913, 917, 67 Ariz. 202. 

Mo.—Star Square Auto Supply Co. v. 

Gerk, 30 S.W.2d 447, 326 Mo. 968. 
Tex.—Travelers' Ins. Co. v. Marshall. 
Civ.App., 74 S.W.2d 658, reheard 
77 S.W.2d 1118, 

Vt.—State Highway Board v. Gates. 

1 A2d 826, 110 Vt. 67. 

W.Va;—State v. Andrews, 114 S.K 
257, 91 W.Va, 720. 

Knowledge of meaning presumed 
Congress and the several state 
legislatures, in adopting the Six¬ 
teenth Amendment, are presumed to 
have had knowledge of the meaning 
attributed by decisions of the state 
and federal courts to the words '‘in¬ 
comes from whatever source deriv¬ 
ed." 

TT.S.—^Brewster v. Walsh, D.C.Conn., 
268 F. 207, reversed In part on 
other grounds and affirmed in part 
Walsh v. Brewster, 41 S.Ct. 392, 
266 U.S. 536. 65 L.Ed. 762. 

Keld in pari materia 
The articles of Maryland Declara¬ 
tion of Rights relating to illegal 
searches and seizures are in pari ma¬ 
teria with the Fourth and Fifth 
Amendments to federal Constitution. 
Md.—Bass V. State, 35 A.2d 165, 182 
Md. 496. 

11. Ariz.—Corpus Juris Secundum 
quoted in Barrows v. Garvey, 193 
P.2d 913, 917, 67 Ariz. 202-~Brown 
V. State, 162 P. 678, 17 Ariz. 314. 
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Idaho.—^Bishop v. Morrison-Knudscn 
Co., 137 P,2d 963, 64 Idaho 806. 
Miss.—^Bell V. Mississippi Orphans 
Home, 6 So.2d 214, 192 Miss. 203. 

12. Iowa.—State ex rel. Kuble v. Bi- 
signano. 28 N.W.2d 504, 23S Iowa 
1060. 

Mo.—State ex rel. Pollock v. Becker. 
233 S.W. 641, 289 Mo. 660. 

i 13. Ariz.—^Arizona Eastern R. Co. v. 

I Hinton. 179 P. 963, 20 Ariz. 266. 

1 13.50 Mont.—State ex rel. Ham.<<haw 
I V. Justice's Court of Union Tp. in 
and for Madison County, 88 P.2<1 
1, 108 Mont 12. 

14. Mont—State ex rel. Hamshaw 
V. Justice's Court of Union Tp. in 
and for Madison County, supra. 

Tex.—Great Southern Life Ins. Co. v. 
City of Austin, 243 S.W. 778, 112 
Tex. 1. 

12 C.J. p 718 note 12. 

15. U.S.—^Ex parte Grossman, 111., 
46 S.Ct 332. 267 U.S. 87, $9 LEd. 
627, 38 A.L.It 131. 

Ala.—Henry v. State, ex rel. Harts- 
field. 117 So. 626, 218 Ala. 71, fol¬ 
lowed in Henry v. State ex rel. 
Armstrong, 117 So. 633, 218 Ala, 78. 
Fla.—^Meeks v. Johnston, 93 So. 670. 
85 Fla. 248—^Nolan v. Moore, 88 
So. 601, 81 Fla. 594. 600. 

Ga.—Corpus Juris Secundum cited in 
Holman v. Holman, 35 S.E.2{1 923. 
73 Ga.App. 206., 

Ind.—Millers Nat Ins. Co, v. Amer¬ 
ican State Bank of East Chieago. 
190 N.E. 433, 266 Ind. 511. 

Kan.—Corpus Juris cited in .<^tate v. 
Criqui, 185 P. 1063, 1005, 103 Kun. 
716. 

Mo.—State V. Harp. 6 S,W.2d 562. 
320 Mo. 1. 

N.Y.—^American Historical Soc. v, 
Glenn, 162 N.E, 481, 248 N.Y. 445. 
S.C.—State V. Rector, 155 S.E. 385, 
168 S.C. 212. 

Texl—Corpus Juris cited in Morrow 

V. Corbin. 62 S.W.2d 641,. 647, 122 
Tex. 653—^Theisen v. Robison, 8 S. 

W. 2d 646, 117 Tex. 489—Great 

Southern Life Ins. Co. v. City of 
Austin. 243 S.W. 778. 112 Tex, 1. 

Texas & N. O. R, Co. v. Railroad 
Commission of Tex., Clv.App., 220 
S.W.2d 273, error refusedC 
Vt—State V. Prouty, 111 A. 559. 94 
Vt 359. 
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definition or meaning of its tenns is generally as¬ 
certained by a reference to the common-law mean¬ 
ing,unless a different intention appears.^^ The 
framers of the instrument are presumed to have 
intended no change or innovation on the common 
law further than appears from express declaration 
or reasonable implication but, since the meaning 
of a constitution is fixed when adopted, it cannot 
be subsequently changed by judicial construction 
to the same extent as can the principles of common 
law.^5 With respect to the federal Constitution at 
least, whether or not a particular clause is restricted 
by common law rules depends on the terms or nature 
of that clause.20 It has been held that the fact 
that a constitutional provision is in derogation of 
common law is no reason for strictly construing 
it.2i 


CONSTITUTIONAL LAW §§ 36-38 

§ 37. Construction Must Be Unifcom 

Since the meaning of a constitution is fixed when 
It is adopted, the construction given it must be uniform. 

In view of the rule, discussed supra § 14, that 
the meaning of a constitution is fixed when it is 
adopted, the construction given it must be uniform, 
so thaX the operation of the instrument will be in¬ 
flexible, operating at all times alike, and in the same 
manner with respect to the same subjects and 
this is true even though the circumstances may 
have so changed as to make a different rule seem 
desirable,2since the will of the people as ex¬ 
pressed in the organic law is subject to change only 
in the manner prescribed by them.^2.lo Amendments 
are to be construed in conformity with the design 
of the original constitution,and in the same 
spirit and according to the same rules. 

§ 38. Implied Powers and Restraints 

An implication cannot be raised in construing a con- 


Va.—^Dean v. Paolicelll, 72 S.E.2d 506, 
194 Va. 219. 

12 O.J. p 194 note 38, p 718 note 13. 

Firth amendment declaratory of ooxa- 
mon law 

Mo.—State ex rel. Orr v. Kearns, 264 
S.W. 775, 304 Mo. 686. 

16. Ga.—Corpus dhris Seoimdiim olt.- 
ed in Holman v. Holman, 35 S.B.2d 
923, 73 Ga.App. 205. 

Tex.—^Morrow v. Corbin, 62 S.W.2d 
641, 122 Tex. 663—Great Southern 
Life Ins. Co. v. City of Austin, 
243 S.W. 778, 112 Tex. 1. 

12 C.J. p 195 note 39, p 706 note 9, p 
718 notes 13; 14. 

nifferenoe in English and American 
meaning 

Where, in the constitution, techni¬ 
cal terms of law or Jurisprudence are 
used which are common to our law 
and to that of England, if there is a 
difference of signification in the two 
countries, the meaning which they 
have in ours is to be preferred. 
U.S.—The Huntress, D.CMe., 12 P, 
Cas.No.6,914. 2 Ware 89. 

W.Va.—^Bx parte Bomee, 86 S.B. 629, 
76 W.Va. 360, L.R.A.1915P 1093. 

17. XJ.S.—Grosjean v. American 

Press Co., La., 56 S.Ct. 444, 297 U. 
S. 233, 80 L.Ed. 660. 

Ga.—Corpus Jhrls Secundum cited in 
Holman v. Holman, 35 S.E.2d 623, 
73 Ga.App. 206. 

Mo.—State ex inf. Norman v, Ellis, 
28 S.W.2d 363, 325 Mo. 154. 

18. N.T.—Western New Tork. Water 
Co. V. Brandt, 18 N.T.S.2d 128, 
259 App.Div. 11, reargument denied 
18 N.T.S.2d 760, 269 App.Div. 764, 
appeal dismissed 28 N.E.2d 408, 
283 N.T. 686. 


S.C.—State V. Rector, 165 S.E. 386, 
158 S.d 212. 

12 C.J. p 718 note 16. 

19. Mont.—State v. Moody, 230 P. 
676, 71 Mont 473. 

2a U.S.—U. S, V. Wood, APP.D.C., 
67 S.Ct 177, 299 U.S. 123, 81 L.Bd. 
78, rehearing denied 57 S.Ct 319, 
299 U.S. 624, 31 L.Bd. 459—Con¬ 
tinental Illinois Nat Bank & Trust 
Co, of Chicago v. Chicago, R. I. & 
P, Ry. Co., Ill., 55 S.Ct 695, 294 
U.S. 648, 79 L.Ed. 1110. 

21. Mich.—Tillman v. Shacfcleton, 15 
Mich. 447, 93 Am.D. 198. 

12 C.J. p 718 notes 17-19. 

22. Ark.—O’Daniel v. Brunswick 
Balke Collender Co., 113 S.W.2d 
717, 196 Ark, 669—Corpus Juris 
cited in Snodgrass v. City of Po¬ 
cahontas, 76 S.W.2d 223, 226, 189 
Ark. 819—Carter v. Cain, 14 S.W. 
2d 250, 179 Ark. 79. 

Miss.—^Moore v. General Motors Ac¬ 
ceptance Corporation, 126 So. 411, 
156 Miss. 818. 

N.T.—Judd V. Boaxd of Education of 
Union Free School Dist No. 2, 
Town of Hempstead, Nassau Coun¬ 
ty. 16 N.B.2d 676. 278 N.T. 200, re¬ 
argument denied 17 N.E.2d 134, 278 
N.T. 712. 

N.C.—State v. Emery, 31 S.E.2d 868, 
224 N.C. 681, 157 A.L.R. 441. 

Okl.—Corpus juris Secundum cited in 
Wimberly v. Deacon, 144 P.2d 447, 
450, 195 Okl. 561. 

psu—Corpus Juris quoted in Common¬ 
wealth V. Simpson, 166 A. 498, 503, 
310 Pa. 380. 

Tex.—^Kaufman County Levee Imp. 
Dist No. 10 V. National Life Ins. 
Co., Civ.App., 171 S.W.2d 188, er- 
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ror refused—Glover v. Cobb, Civ. 
App.,.123 S.W.2d 794, error refused. 
Wash.—State ex reL Lemon v. Lang- 
lie, 278 P.2d 464, 46 Wash.2d 82— 
State ex rel. Evans v. Brotherhood 
of Friends, 247 P.2d 787, 41 Wash. 
2d 133—State v. Clausen, 258 P. 
805, 142 Wash. 460, followed in 
296 P. 1119, 161 Wash. 700. 

12 C.J. p 719 note 23. 

22A N.C.—State v. Emery, 31 S.E.2d 
868, 224 N.a 681, 167 A.L.R 441. 
Tex.—^Kaufman County Levee Imp. 
Dist No. 10 V. National Life Ins. 
Co., Civ.App., 171 S.W.2d 188, error 
refused—Glover v. Cobb, Civ.App., 
123 S.W.2d 794, error refused. 

Wash.—State ex reL Lemon v. Lang- 
lle, 273 P.2d 464, 45 Wash.2d 82— 
State V. Clausen, 258 P. 805, 142 
Wash, 450, followed in 296 P. 1119, 
161 Wash. 700. 

22.10 N.C.—State v. Emery, 81 S.B. 
2d 868, 224 N.C 681, 167 A.L.R. 
441. 

Tex.—^Kaufman County Levee Imp. 
Dist No. 10 V. National Life Ins. 
Co., Civ.App., 171 S.W.2d 188, error 
refused. 

23. M8LSS.—^In re Opinion of the Jus¬ 
tices, 127 N.E. 525, 234 Mass. 597. 

24. Mass.—^Trefry v. Putnam, 116 
N.E. 904, 227 Mass. 522, L.R.A. 
1917P 806. 

Knowledge of former Interpretation 
presumed 

In proposing and* approving an 
amendment to the constitution, the 
legislature is presumed to have in 
mind the rules of Interpretation es¬ 
tablished by judicial decisions. 

RL—^In re Opinion to the Governor, 
117 A. 97, 44 R,!.. 276. 
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stitutfon which does violence to a plainly expressed ln« 
tention In another part of the Instrument. 

No implication of intention with respect to one 


part of the instrument can be justified which does 
violence to a plainly expressed intention to be found 
in another part.^5 


B. OPERATION AND EFFECT 


§ 39. Time of Taking EflFect 

a. New constitutions or revisions 

b. Amendments 

a. New Constitutions or Revisions 

In the absence of a provision fixing the time, a con¬ 
stitution usually becomes effective when ratified. The 
time when a constitution shall take effect may be fixed 
by the constitution. Itself, or, in some cases, by the ordi¬ 
nance or resolution of the constitutional convention. In 
the case of admission of a territory, to statehood, provi¬ 
sions of the enabling act may fix the effective date of the 
constitution. 

The constitution itself may fix the time when it 
shall take effect and the intention of the framers 
to be gathered from the instrument must be given 
effect.27 In some cases, the time of taking effect 
is fixed by an ordinance of the constitutional con- ' 
vention, acting either under its inherent power, or 
under authority conferred by the legislature.^^ The 
constitution of the United States did not become 
operative until it had been adopted by nine states 
and a day for commencing proceedings under the 
constitution had been appointed by congress in con¬ 
formity with the resolution of the convention.29 A 
provision of the constitution fixing the time at which 


amendments shall take effect does not fix the ef¬ 
fective date of a new constitution.29*5 

While, when a new constitution takes effect, the 
old constitution ceases to exist, all authority in all 
departments under the old constitution continues 
until the new is in full effect.^^ 

In the absence of an express provision fixing the 
date of taking effect of a new constitution of an ex¬ 
isting state of the Union, it becomes effective from 
the time of its ratification by the voters,^^ and not 
from the date it is proclaimed by the governor 
but where so provided by the enabling act, the con¬ 
stitution becomes effective on proclamation by the 
governor and not on ratification by the voters.^2.5 
The constitutions of the reconstructed states took 
effect on their ratification by the people, and not 
on the admission of representatives of such states 
to congress, or on the approval of the constitution 
by congress.^^ 

If the language of tlie instrument is that it shall 
take effect on the canvass of the election returns, if 
adopted by a majority of the electors, or on proc¬ 
lamation of the result by the executive, it w’ill not 
take effect until such canvass is completed^*^ or such 
proclamation issued.^5 


25. Tenn.—^Prescott v. Duncan, 148 
S.W. 229. 126 Tenn. 106, 130. 

Effect to eaepress provisions 

Court, In construing constitution, 

must give effect to express provision, 

rather than implication. 

Va.—^Lipscomb v. Nuckols, 172 S.E. 
886, 161 Va. 936. 

26. Jjbl —State v. Cain, 28 So. 226, 
52 La-Ann. 2120. 

12 C.J. p 720 note 32, 

27- Idaho.—Cleary v. Kincaid, 181 P. 
1117, 23 Idaho 789. 

N.T.—Real v. People, 42 N.T. 270. 

28. N.H.—In re Opinion of Justices, 
85 A. 781, 76 JT.H. 612. 

29. U.S.—Owings v. Sneed, Ky., 5 
VTheat. 420, 6 UBd. 124. 

12 C.J. p 720 note 84 Ca]. 

29.5 Ala.—City of Bessemer v. Bir¬ 
mingham Blec. Co., 40 So.2d 193, 
252 Ala. 171. 

80. La.—Carrollton v. Board of 
Metropolitan Police, 21 La.AnxL 447. 

12 C.J. p 721 note 43. 


31. Tex—^Koy v. Schneider, 221 S.W. 
880, 110 Tex 369. 

12 C.J. p 720 note 85. 

Fractions of dayv 
Where a town had voted to issue 
bonds on the same day, but at an 
earlier hour than that in which a 
new constitution was adopted pro¬ 
hibiting such issue, it was held that 
fractions of days would be consid¬ 
ered and that the bonds were valid. 
U.S,—^Louisville v. Portsmouth Sav. 
Bank, Ill., 104 U.S. 469, 26 L.Bd. 
776. 

32. U.S.—^In re Deckert, C.C.Va., 7 
P.Cas.No.3,728, 2 Hughes 183. 

Ill.—Schall V. Bowman, 62.111. 321, 

32,5 Ala.—City of Bessemer v. Bir¬ 
mingham Elec. Co., 40 So.2d 193, 
252 Ala. 171. 

Contemporaneous oonstruotion 
WThere officers charged with duty of 
handling machinery of putting con¬ 
stitution of 1901 into effect regarded 
enabling act as being operative, con¬ 
temporaneous construction oreated a 
strong presumption that construction 
of officers rightly interpreted intent 
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of the people and of framers of con¬ 
stitution as to whether constitution 
was to become effective pursuant to 
provisions of the enabling act. 

Ala.—City of Bessemer v. Birming¬ 
ham Elec. Co., supra. 

33. U.S.—-In re Deckert, C.C.Va., 7 
P.Cas.No.3,728, 2 Hughes 183, 

12 C.J. p 720 note 37. 

For purposes of domestie poUor 
N.C.—^Freeman v. Llde, 97 S.E. 402. 
176 N.C. 434--Board of Commis¬ 
sioners V. Call, 31 RE. 481, 123 N. 
C. 308, 44 L.RAu 252. 

ta Georgia the court. In constru¬ 
ing a reconstruction constitution, 
held that it took effect from the time 
when that state complied with the 
terms imposed by the federal gov¬ 
ernment. 

Oa.—^Foster v. Daniels, 39 Oa. 39. 

3A Mo.—State v. Kyle, 65 S.W. 763, 
166 Mo. 287, 56 L,RA. 115, 

12 aj. p 721 note 41. 

35- Mo.—^Brwin v. Nolan, 217 S.W. 

837, 280 Mo. 401. 

12 CJ. p 721 note 42. 
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Constitution of state admitted to Union. There 
is some early authority to the effect that when a 
state is admitted to the Union, on the approval of 
congpress, its constitution takes effect from the date 
of ratification by the people, and not from the date 
of its admission to the Union.^® In later cases, 
however, it has been held that the rule that the con¬ 
stitution becomes effective from ratification by the 
people is inapplicable to territories, which are im- 
der the control of congress until their admission to 
the Union, and that the time of taking effect of 
their constitution must be ascertained from a con¬ 
struction of their respective enabling acts,®^ and 
under some of these acts the constitution became 
operative from the admission of the state into the 
Union.®® Usually the constitution does not become 
operative prior to its adoption by the people of the 
territory,®® 

b. Amendments 

An amendment to the constitution may become opera¬ 
tive either oh the day it becomes law or at some later 


CONSTITUTIONAL I4W § 39 

date which may be fixed by the constitution or by the 
amendment itself. 

A constitutional amendment may become opera¬ 
tive either on the day it becomes law or at some 
later date,®®*®® and the question as to when an 
amendment to a constitution becomes operative is 
one of construction for the court^® The time may 
be fixed by the constitutional or by the terms of 
the amendment itself.^® Under some constitutions 
the time may be fixed by the legislative act of 
submission where the legislature intends, and the 
people understand, that the question to be con¬ 
sidered by the voters includes that as to whether, in 
case of adoption, the time shall be as fixed in such 
act,4® but, according to some cases, the question as 
to time should be submitted specifically, in order 
to render effective the time fixed in the act of sub¬ 
mission.*®^ 

An amendment submitted to the voters does not, 
of course, take effect before it is ratified by them,^® 
but frequently is in force from such ratification,®® 


36. La.—Bautbemy v. Dreux, 10 
Mart. 1. 

Mich.—^Scott V. Detroit Young Men’s 
Society, 1 Dougl, 110. 

37. Okl.—^Arie v. State, 100 P. 23, 
23 Okl. 166. 

12 C.J. p 720 note 39. 

38. Mo.—^Farrar v. St. Louis, etc., R. 
Co., 130 S.W. 373, 149 Mo.App. 188. 

12 C.J. p 720 note 39. 

39. Minn.—Territory v. Smith, 3 
Minn. 240, 74 Am.D. 749. 

Utah.—^Anderson v. Tyree, 42 P. 201, 
12 Utah 129. 

Aeeaptaxice by congress 

Where a constitution adopted by 
the people of a territory is accepted 
by congress subject to certain pre¬ 
scribed changes and additions which 
are to be adopted by the state legis¬ 
lature as a part of the constitution, 
as a condition precedent to the ad¬ 
mission of the state, such changes 
and additions, when adopted by the 
legislature, become a part of the con¬ 
stitution, the same as though incor¬ 
porated therein, although not submit¬ 
ted to the people for approval. 

Minn. —Secombe v. Klttelson, 12 N.W. 
519, 29 Minn. 555. 

Neb.—Brittle v. People, 2 Neb. 198. 

39.50 Ariz.—Corpus Juris Secundum 
cited in State ex reL Jones v. Lock¬ 
hart, 265 P.2d 447, 452, 76 Ariz. 390. 

40. Colo.—Denver v. Adams County, 
77 P. 858, 33 Colo. L 

12 C.J. p 721 note 46. 

41. Colo.—^Denver v. Adams County, 
supra. 

Mich.—De Maggio v. Attorney Gener¬ 
al, l-N.W.2.d 630, , 800 Mich. 261. 


Ohio.—State ex rel. Duffy v. Sweeney, 
89 N.E.2d 641, 152 Ohio St. 808. 

In Delaware an amendment be¬ 
comes a part of the constitution 
when it. is agreed to by the members 
of the general assembly in accord¬ 
ance with the applicable constitution¬ 
al provision. 

Del.—State v. Anderson, 166 A. 662, 
6 W.W.Harr. 407. 

42. Ark.—Coulter v. Dodge, 126 S.W. 
2d 116, 197 Ark, 812—Missouri Pac. 
R. Co. V. Bushey, 20. S.W.2d 614, 
180 Ark. 19, certiorari denied 50 S. 
Ct 245, 281 U.S, 728, 74 L.Bd. 1146. 

Fla. —Corpus Juris cited in Correlis 
V. State, 82 So. 601, 602, 78 Fla. 

44. 

Mo.—State V. Dirckx, 111 S.W. 1, 211 
Mo. 568. 

12 C.J. p 721 note 45. 

Conditions precedent to operative ef¬ 
fect 

An amendment to a state constitu¬ 
tion does not become effective until 
both a specified state statute and 
also a provision of the federal con¬ 
stitution are repealed where the 
amendment so provides. 

Cal.—^People v. Draper, 22 P.2d 604, 
134 CaLApp., Supp., 787. 

43. N.C.—^Day v. Commissioners of 
Yadkin County, 133 S.B. 164, 191 N. 
C. 780—■Woodall V. Western Wake 
Highway Commission, 97 S.B. 226, 
176 N.C. 377—Mills v. Board of 
Commissioners, 95 S.E. 481, 1T5 N. 
C. 216—^Reade v, City of Durham, 
92 S.B. 712,173 N.C. 668. 

Utah.—Snow v. Keddington, 195 P. 

2d 234, 113 Utah 326. 
aeneral provision in constitution 
I (1) Amendment to the constitution 
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which declared that it should be¬ 
come effective the first day of Jan¬ 
uary following its approval, became 
effective on the date fixed in the 
amendment, notwithstanding general 
provision in the constitution that 
amendments become effective thirty 
days after the election at which they 
are approved, since tbe will of the 
electors governed. 

Mich.—^De Maggio v. Attorney Gener¬ 
al, 1 N.W.2d 530, 300 Mich. 251. 

(2) Under provision of the con¬ 
stitution that proposed amendment 
submitted to electors, if approved by 
majority voting thereon, shall take 
effect thirty days after election, pro¬ 
posed amendment providing that 
amendment should become effective 
immediately on certification of secre¬ 
tary of state that majority of electors 
cast ballots in favor of it, could not 
become effective until at least thirty 
days after election. 

Ohio.—State ex rel. Duffy v. Sweeney, 
89 N.B.^d 641, 152 Ohio St. 308. 

4A Ohio.—State v. Campbell, 115 N. 
B. 29, 94 Ohio St 403. 

45. Idaho.—Idaho Mut. Ben. Ass’n 
V. Robison, 154 P.2d 166, 65' Idaho 
793. 

La.—State v. New Orleans, 29 La. 
Ann. 863. 

46. Ala.—Corpus Juris Secundum 
cited in. Downs y. City of Birming¬ 
ham, 198 So. 231, 235, 240 Ala. 177. 

CaL—Johnston v. Wolf, 28Q P. 980, 
. 208 Cal. 286—City and County of 
Sau Francisco v. Pacific Telephone 
& Telegraph Co., 136 P. 971, 166 
CaL 244. 

Del.—State v. Anderson, 166 A. 662, 
6 W.W.]^rr. 407. 
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proclamatioii by tihe executive not being, essential,canvassing of the votes thereon®^ or the proclama- 
even where the statute submitting the amendment tion of the result,a specified time after adoption 
provides that the amendment shall become effective by the voters or electors,or a specified time after 
when the governor proclaims the voters’ ap- the official declaration of the vote by a specified of- 
proval.^^‘5 In the absence of any provision to the ficer.53 An amendment of the federal constitution 
contrary, an amendrrient to the federal constitution becomes effective a specified time after ratification, 
becomes effective immediately on due ratification where the amendment so provides, notwithstanding 
by the legislatures or conventions in the required delay by the secretary of state in proclaiming ratifi- 
number of states,^^ proclamation by the secretary cation.^^ 
of state not being necessary in order to render it ^ ^ 

operative Where from all of several proposed amendments 

it clearly appears that it was the intention of the 
The phraseology may be such as to make the legislature, and was so understood by the voters, 
amendment operative only from the counting and that such amendments should not take effect until 

Fla.—^Porter r. First Nat Bank, 119 I prosecution for driving while intoxi- | took effect, as to the officers elected. 


So. ISO, 96 Fla. 740, rehearing de¬ 
nied 119 So. 519, 96 Fla. 740—Perry 
V. Consolidated Special Tax School 
Dist. No. 4 in Hillsborough Coun¬ 
ty, lOS So. 639, 89 Fla. 271. 

Ga.—^Moore v. Smith, 79 S.E3. 1116, 
140 Ga. 854. 

Ind.—Kirkpatrick v. King, 91 N.B.2d 
785, 228 Ind. 236. 

Mont—State ex rel. O'Connell v. Dun¬ 
can, 88 P.2d 73. 108 Mont 141. 

Ohio.—State v. Campbell, 116 N.E. 

29, 94 Ohio St 403. 

12 C.J. p 721 note 48. 

Geneiral rule 

(1) Generally a constitutional 
amendment takes effect from the day 
of its ratification by the voters to 
whom it is submitted for that pur¬ 
pose, but an exception exists when 
a different provision is made by law. 
Ala.—City of Bessemer v. Birming¬ 
ham Elec. Co., 40 So.2d 198, 252 Ala. 
171. 

(2) A constitutional amendment be¬ 
comes effective on the date of Its ap¬ 
proval by the electorate unless pro¬ 
vision is made for a later effective 
date. 

Utah.—State Board of Education v. 
Commission of Finance, 247 P.2d 
436—Snow v. Keddington, 195 P.2d 
234, 113 Utah 825. 

Oflloial caovass of eleotloiL retoms 

(1) A constitutional amendment be¬ 
comes a part of constitution of state 
of Texas on date that official can¬ 
vass of returns shows that it has 
been adopted; and the effective date 
does not relate back to date of elec¬ 
tion at which it was adopted, nor is 
the effective date postponed until 
date of governor’s proclamation de¬ 
claring its adoption. 

Tex.—^Torres v. State, Cr., 278 S.W.2d 
853. 

(2) Amendment to state constitu¬ 
tion, which made women eligible for 
jury duty, became effective on Nov. 
19, 1954, date returns of election were 
canvassed, and a woman was not 
disaualifLed to serve as juror at a 
trial held on Nov. 23, 1954, la a 


cated. 

Tex.—Childress v. State, Cr., 278 S. 
W.2d 857, 

47. Mont—State ex rel. O’Connell 
v. Duncan, 88 P.2d 78, 108 Mont. 
141. 

Tex.—Wilson v. State, 16 Tex.App. 
150. 

47.5 Mont.—State ex rel. O’Connell 
V. Duncan, 88 P.2d 73, 108 Mont 
141. 

48. U.S.—U. S. V. Chambers, N.C., 

I 64 S.Ct 434, 291 U.S. 217, 78 L.Ed. 

I 763, 89 A.L..R. 1510. 

Miller V. U. S., C.C.A.Ala., 69 F. 
2d 1011—Martino v. U. S., CCA. 
Tex,, 69 F.2d 1010—Goldberg v. 
U. S„ C.aA.La., 69 F.2d 1006— 
Cossiboin v. U. S., C.C.A.La., 69 F. 
i 2d 1002—Corners v. U. S., C.C.A. 
La., 69 F.2d 1002—Hutchens v. U. 
a, C.C.A.Ala., 68 F.2d 1006. 

49. Ky,—Wise v. Chandler, 108 S.W. 
2d 1024, 270 Ky. 1. 

sa Ala.—^In re Opinion of the Jus¬ 
tices, 36 So.2d 499, 251 Ala. 78, 

Ky.—^Bullitt V. Sturgeon, 105 S.W. 
468, 127 Ky. 832, 32 Ky.L. 215, 14 
L.R.A.,N.S., 268. 

12 O.J. p 721 note 50. 

51. Ariz,—^Prlser v. Frohmiller, 21 
P.2d 927, 42 Ariz. 30. 

Neb.—Swanson v. State, 271 N.W. 
264. 132 Neb. 82. 

Or.—State v. Hecker, 221 P. 808, lOD 
Or. 620. 

12 C.J. p 721 note 52. 

Xn Maryland it has been held that 
under provisions of the constitution 
the governor’s proclamation of the 
adoption of a constitutional amend¬ 
ment was conclusive of that fact, 
and the amendment thereby became 
eo instant! a part of the constitu¬ 
tion, and no other officer, or any 
other department of the government, 
could review his action; neverthe¬ 
less, where an amendment contained 
certain regulations which, “com¬ 
mencing in’* a certain year, were to 
apply to officers therein designated, 
it was held that such regulations 
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in the year named, even though the 
proclamation of the governor declar¬ 
ing the amendment carried was not 
issued until the following month. 
Md.—Worman v. Hagan, 27 A. 616. 
78 Md. 162, 21 L.R.A. 716. 

52. CaL—People v. Borderland Ex¬ 
press, 24 P.2d 823, 218 Cal. 680. 

People V. Webb Broa, 34 P.2d 175, 
139 Cal.App. 334. 

Mich.—Hamilton v, Vaughan, 170 N. 

W. 654, 204 Mich. 439. 

N.C.—Day v. Commissioners of Yad¬ 
kin County, 133 S.B. 164, 191 N.C. 
780—Mills V. Board of Commis¬ 
sioners of Iredell County, 95 S.E. 
481, 175 N.C. 215—Reade v. Dur¬ 
ham, 92 S.B. 712, 173 N.C. 668. 

Ohio.—^Hockett v. State Liquor Li¬ 
cense Board, 16 Ohio N.P.,N,S., 417, 
affirmed 110 N.EJ. 486, 91 Ohio St. 
176. 

Tex.—Schwartz v. Liberman, 2 Will- 
son, Civ.Cas.Ct.App. § 289. 

12 ax p 721 note 51. 

Amendments proposed by legislature 
and by initiative 

Mich.—Hamilton v. Vaughan, 170 N. 

W. 654, 204 Mich. 430. 

Speoilled period adTter "approval and 
adoption’’ 

The term “approval and adoption” 
as used in Const. Amend. IX 4 2, 
providing that amendment shall take 
effect sixty days after its approval 
and adoption, is equivalent to the 
word “election" used in the initiative 
and referendum amendment, known 
as Amendment 13, and refers to time 
when measiire is approved by votes 
cast. 

Ark.—Matheny v. Independence Coun¬ 
ty. 277 S.W. 22, 169 Ark. 925. 
Potential existence 
Constitutional provision has x>oten- 
tlal existence on its adoption, even 
though effective day is postponed. 
Mont.—Broadwater v. Kendig, 261 P. 
264, 80 Mont. 515. 

53 . Cal.—^People v. Cowling, 44 P. 
2d 441, 6 Cal.App.2d 466. 

54. U.S.—Dillon v. Gloss, Cal., 41 SL 
Ct 510, 256 U.S. 368, 65 L.Sd. 994. 
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a future date, and all but one of such amendments 
were defeated, the one receiving the sanction of 
the voters will not take effect until such future 
date, although in itself it contained no such provi- 

sion.55 

A provision that judges "in ofl&ce at the adoption 
of this article shall hold their offices until the ex¬ 
piration of their respective terms” means an “adop¬ 
tion consummated and completed, and not inchoate 
and imperfect,” and refers to the time when the 
amendment is by its terms to go into effect, and not 
to the date of the election or the canvassing of the 
vote.®® 

§ 40. Retroactive Operation 

a. In general 


CONSTITUTIONAL LAW §§ 39-40 

b. Rights of action and claims 

c. Judicial proceedings in general 

d. Penalties, forfeitures, and criminal 

prosecutions 

a. In General 

Constitutional provisions operate prospectively and 
do not operate retrospectively unless the language used 
or the purpose of the provision indicates that such opera¬ 
tion was intended. 

There is no presumption that a constitution was 
intended to be retroactive,and whoever asserts 
the affirmative has the burden that it has such ef¬ 
fect®® In fact constitutional provisions, like stat¬ 
utes, always operate prospectively, and not retro¬ 
spectively, unless the words used or the objects to 
be accomplished clearly indicate that a retrospec¬ 
tive operation was intended.®® However, it has 


65. La.—^Lloyd v. Hamilton, 27 So. 
275, 62 Lia.Ann. 861. 

N.Y.—Real v. People. 42 N.T. 270. 

56. N.T.—^People V, Norton, 69 Barb. 
169, arnrmed 49 N.T. 243. 

67. Ariz.—CorpiuB Juris Secundum 
cited in American Federation of La¬ 
bor V. Ajmerican Sash & Door Co., 
189 P.2d 912, 926, 67 Ariz. 20. af¬ 
firmed 69 S.Ct 268. 260. 836 U.B 
538, 93 LuBd. 228, 6 A.L.R.2d 481. 

La.—Tremont Lumber Cow v. Bond, 
116 So. 723, 166 La. 126. 

5a N.T.—O’Reilly v. Utah, etc., 
Stasre Co., 34 N.T.S. 868, 87 Hun 
406. 

69. U.S.—City of San Antonio v. 
San Antonio Public Service Co„ 
Tex.. 41 S.Ct. 428, 265 U.S. 647, 65 
L.Ed. 777. 

Ariz.—Corpus Juris Secundum cited 
in American Federation of Labor 
V. American Sash & Door Co., 189 
P.2d 912, 926, 67 Ariz. 20, affirmed 
69 S.Ct. 268, 260, 335 U.S. 638, 93 
L.Ed. 222, 6 A.D.R.2d 481—City of 
Prescott ex reL Lodge v. O'Sullivan, 
63 P.2d 69, 46 Ariz. 661—Herndon v. 
Hammons, 262 P. 620, 33 Ariz. 88. 

Cal.—^Hopkins v. Anderson, 21 P.2d 
560, 218 Cal. 62—Worswick Street 
Paving Co. v. Industrial Accident 
Commission, 186 P. 969, 181 Cal. 
787—Worswick Street Paving Co. 
V. Industrial Accident Commission, 
186 P. 958, 181 CaL 786—Worswick 
Street Paving Co. v. Industrial Ac¬ 
cident Commission, 186 P. 958, 181 
CaJL 784^—Worswick Street Paving 
Co. V. Industrial Accident Commis¬ 
sion, 186 P. 968, 181 Cal. 650—Par 
clfic Gas ds Electric Co. v. Indus¬ 
trial Accident Commission, 181 P. 
788, 180 Cal, 497. 

Key System Transit Co. v. City 
of Oakland, 13 P.2d 979, 124 Cal. 
App. 733. 

Colo.—City and County of Denver v. 
People, 88 P.2d 89, 103 Colo. 666, 
appeal dismissed 69 S.Ct. 1044, 307 
U.S. 615, 83 L.Ed. 616, rehearing 


denied 60 S.Ct. 69, 808 U.S. 683, 84 
L.Ed. 627. 

Ga.—Corpus Juris Secundum cited in 
Whittle V. Jones, 82 S.B.2d 94, 98, 
198 Ga. 538, appeal dismissed 65 S. 
Ct. 916, 824 U.S. 829, 89 L.Ed. 1896. 
La.—^Blessing v. Levy, 89 So.2d 84. 
214 La. 866—State ex rel. Hyams' 
Heirs V. Grace, 1 So.2d 688, 197 La. 
428—State v. El Rite Transp. Co., 
190 So. 803, 198 La. 648—Paulsen v. 
Reinecke, 160 So. 629, 181 La. 917, 
97 A.LR. 1184. 

McGeehan v. Burke, 87 La.Ajin. 
156. 

State V. Spence & Goldstein, App., 
6 So.2d 102. 

Mich.—^Michigan Public Service Co. 
V, City of Cheboygan, 87 N.W.2d 
116, 824 Mich. 809—^Traverse City v. 
Michigan Railroad Commission, 168 
N.W. 481, 202 Mich. 675. 

Minn.—State v. Houndersheldt, 186 
N.W. 284. 161 Minn, 167. 

Mo.—State ex reL Northwestern Mut 
Life Ins. Co. v. Bland, 189 S.W.2d 
642, 364 Mo. 891, 161 A.L.R. 423. 
Neb.—^Lulkart v. Higgins, 264 N.W. 
903, 180 Neb. 896. 

N.H.—Trustees of Phillips Exeter 
Academy v. Exeter, 27 A.2d 669, 90 
N.H 472. 

N.J,—Goff V. Hunt. 80 A.2d 104, 6 N.J. 
600—Washington Nat. Ins. Co. v. 
Board of Review of N. J. Unem¬ 
ployment Compensation Commis¬ 
sion, 64 A.2d 448, 1 N.J. 645. 

Lappas V, Board of Adjustment 
of Borough of Westwood, Bergen 
County, 98 A.2d 406, 23 N.J.Super. 
858 

N.M.—State v. Sunset Ditiffi Co., 146 
P.2d 219, 48 N.M. 17. 

N.T.—Corpus Juris SecuBdum guoted 
in Canteline v. McClellan, 16 N.T.S. 
2d 792, 794, 268 App.Dlv. 814, af¬ 
firmed 26 N.E.2d 972, 283 N.T. 166. 

Corpus Juris guoted in Wingate 
V. Flynn, 249 N.T.S. 361, 364, 139 
Misc. 779, affirmed 260 N.T.S. 917, 
233 App.Div. 786, affirme’d 177 N. 
E. 195, 266 NtT, 690. 
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N.C.—^Board of Managers of James 
Walker Memorial Hospital of Wil¬ 
mington V. City of Wilmington, 74 
S.B.2d 749, 237 N.G 179—Woodall v. 
Western Wakei Highway Commis¬ 
sion. 97 S.H. 226, 176 N.a 877. 

N.D.—Corpus Juris dted In E. J. 
Lander Sc Co. v. Deemy, 176 N.W. 
922, 927, 46 N.D. 278. 

Ohio.—Buckeye Churn Co. v. Abbott, 
162 N.B. 891, 115 Ohio St. 162. 

Bowytz V. Tax Commission of 
Ohio, App., 82 N.E.2d 39, affirmed 
20 N.E.2d 628, 188 Ohio St. 278. 
S.C.—Corpus Juris gnoted is. Robin¬ 
son V. Askew, 128 S.E. 822, 824, 129 
S.a 188. 

S.D.—^Bahlkow v. Preston, 244 N.W. 
98, 60 S.D. 161. 

Tex.—Grigsby v. Peak, 67 Tex. 142. 
Utah.—Snow v. Keddington, 196 P.2d 
284, 113 Utah 326—McGrew v. In¬ 
dustrial Commission, 85 P.2d 608, 
96 Utah 203. 

12JC.J. p 722 note 56. 

A constitational provision can 
speak only to the future and cannot 
notice that which happened before its 
adoption. 

Ind.—^Pommerehn v. Sauley, 117 N.B. 

2d 666. 

Pranohise 

Constitution did not govern a fran¬ 
chise granted by city prior to ef¬ 
fective date of constitution. 

Ala.—City of Bessemer v. Birming¬ 
ham Elec. Co., 40 So.2d 193, 262 
Ala. 171. 

OonstitutioiLal amendment 

(1) The general rule against the 
retrospective operation of provisions 
of a constitution applies to a consti¬ 
tutional amendment. 

D.C.—^Rlves V. O'Heame, 78 F.2d 984, 
64 App.D.C. 48, followed in Rives 
V. Johnson, 73 F.2d 986, 64 App. 
D.C. 60 and Rives v. Dodson, 73 
F.2d 985, 64 App.D.C 49. 

(2) The constitutional amendment 
relating to submission of propos- 
ed constitutional amendments and 
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been Held that a constitutional provision which does 
not establish or affect substantive rights, but deals 
only with remedies, is to be construed as operating 
retroactively.®^’® The general rules, discussed infra 
§ 414, as to whether a statute as applied to particular 
circumstances is retroactive, apply in determining 
whether the application of a constitutional provision 
to particular circumstances is a retroactive applica¬ 
tion thereof.®?’^® 

An expressed intention, or one clearly manifested, 
that a constitutional provision shall operate retro¬ 
spectively will be given effect, provided such pro¬ 
vision is not thereby rendered violative of the con¬ 
stitution of the United States,®® and such intention 
will not be avoided by considerations of inconven- 
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ience or hardship.®^ A constitutional provision may 
operate retroactively to validate a prior law.®- 

According to some cases the intention of the leg¬ 
islature which submitted an amendment to the peo¬ 
ple is controlling on the question as to whether it 
is retroactive.®® 

Retroactive operation of ex post facto statutes 
is considered infra §§ 439-451. 

Property rights. The adoption of constitutional 
provisions abrogating or otherwise affecting proper¬ 
ty rights operates prospectively and has no effect 
on property rights that are vested at the time of 
their adoption, at least where it does not clearly 
appear, expressly or by necessary implication, that 
they were intended to operate retrospectively;®^ a 


other Questions to electors Is not 
retroactive. 

Mich.—^Toole v. State Board of Den¬ 
tistry, 1 N.W.Sd 602, 300 Mich. 180, 
appeal dismissed Toole v. Michigan 
State Board of Dentistry, 62 S.Ct 
1299, 816 U.S. 648, 86 D,Bd. 1731. 
ProvisloiLS givlngr anthoxlty 
Constitutional provisions giving 
authority confer authority to be ex¬ 
ercised in future only, in the absence 
of clear intent to contrary. 

N.Y.—Wingate v. Flynn, 249 N.Y.S. 
361, 139 Misc. 779, affirmed 260 N. 
Y.S. 917, 283 App.Div. 785, affirmed 
177 N.B. 196, 266 N.Y. 690. 
Bestxiotion on power to authorize 
testamentaxy trust 
Constitutional restriction on pow¬ 
er to authorize testamentary trust 
estates was not applicable, where 
testatrix died before constitution be¬ 
came effective. 

Da.—Succession of Marion, 112 So. 
667, 163 La. 734. 

Matters arising during ratlflcation 
Am amendment to the United 
States constitution is not applicable 
to matters arising while the amend¬ 
ment is being ratified by the re¬ 
quired number of states. 

Ky.—^Maddox v. Watson, 4 Ky.Op. 619. 
lUfect on ordinance of constitutional 
convention 

The constitution which contained a 
declaration abolishing slavery and 
which by its terms became effective 
when the fact of approval by the 
people was promulgated by the gov¬ 
ernor July 4, 1865, did not have ret¬ 
rospective effect so as to give oper¬ 
ative force to an ordinance purport¬ 
ing to abolish slavery which was 
adopted by the constitutional con¬ 
vention which framed the constitu¬ 
tion. 

Mo.—Erwin v. Nolan, 217 S.W. 837, 
280 Mo. 401. 

Tested right 

Failure to exercise vested right be¬ 
fore adoption of constitutional pro¬ 


vision which seeks to divest it does 
not affect or lessen right. 

Okl.—^Barnett v. Sanders, 247 P. 66, 
121 Okl. 14. 

Express provisions in the consti¬ 
tutions of some states or of the 
schedules annexed thereto, prevent a 
retroactive operation in certain re¬ 
spects. 

U.S.—St. Louis, etc., R. Co. v. Cun- 
dieff, Okl., 171 F. 319, 96 C-CA. 
211 . 

Okl.—^Freeman v. Eldridge, 110 P. 

1067, 26 OkL 601. 

Saving clause 

The provision in Constitution of 
1897, that unless otherwise provided 
the registers’ courts and Jurisdiction 
of justices of the peace shall not be 
affected by that amended constitu¬ 
tion, means that, unless otherwise 
provided, the register’s court would 
remain as it theretofore had been. 
Del.—Wilmington Trust Co, v. Bald¬ 
win, 196 A. 287, 8 W.W.Harr. 696. 
59.5 N.Y.—^Van Derzee v. City of 
Long Beach, 39 N.Y.S.2d 401, 266 
App.Div. 1059. 

Procedure for enaotment of special or 
local bUl 

Provision in the Constitution of 
1946 requiring that notice of intention 
to apply for passage of a local or 
special bill be published, and provid¬ 
ing that no local or special bill shall 
become law unless proof of notice is 
attached thereto, applied to bill which 
was pending in the general assembly 
of 1946 at time of the adoption of the 
constitutional requirement and which 
was passed at the same session car¬ 
ried over by joint resolution to 1946. 
Ga.—Smith v. McMichael, 45 S.E.2d 
431, 203 Ga. 74. 

59.10 Colo.—Sperry v. O’Farrell, 212 
P.2d 848, 120 Colo. 561. 

60. Ga.—Ck>rpus Juris Secundum oit. 
ed in Whittle v. Jones, 32 S.E.2d 
94, 98, 198 Ga. 638, appeal dismiss¬ 
ed 65 S.Ct 916, 324 U.S. 829, 89 L. 
Ed. 1396. 


La.—^Peck v. Tug well, 6 So. 2d 524, 
199 La. 125. 

Ohio.—^Hockett v. State Liquor Li¬ 
cense Board, 110 N.E. 486, 91 Ohio 
St 176. 

Or.—Corpus Juris cited In Boyd v. 

Olcott 202 P, 431, 447, 102 Or. 327. 
S.C.—Corpus Juris quoted in Robin¬ 
son V. Askew, 123 S.E. 822, 824, 129 
S.C. 188. 

12 C. J. p 722 note 57. 

Construction to avoid violation of 
federal constitution 
The construction of a state consti¬ 
tutional provision as retroactive will, 
if possible, be avoided where such 
construction would bring it into con¬ 
flict with the federal constitution. 

Ga—^Whittle v. Jones, 32 S.E.2d 94. 
198 Ga. 638, appeal dismissed 63 
S.Ct. 915, 324 U.S. 829, 89 LEd. 
1396. 

61. U.S.—^Buckner v. Street, C.C. 
Ark., 4 F.Cas.No.2,098, I Dill. 24S, 
13 IntRev.Rec. 114. 

62. See infra $ 45. 

63. S.C.—Covington v. McXnnis, 142 
S.E. 660, 144 S.C. 391. 

64. U.S.—Groves v. Board of Public 
Instruction of Manatee County, C. 
aA.Fla, 109 F,2d 622. 

Cal.—^Willcox V. Edwards, 123 P. 270, 
162 Cal. 465, Ann.Cas.l9X3C 1392. 
Tex.—Gossett v. Hamilton, Civ.App.. 
133 S.W.2d 297, error dismissed, 
judgment correct. 

12 C.J. p 723 note 7L 
Abolition of Slavery 

(1) A provision of a state consti¬ 
tution abolishing slavery did not de¬ 
feat a right in respect of a slave 
which had vested before a;doption of 
such provision. 

Md.—Williams v. Johnson, 30 Md. 
600, 96 Am.D. 613. 

(2) It was also held, however, that 
under the constitutions and laws of 
the United States and of the state, 
the court could not render a decree 
recognizing property in a person. 
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state may not by a change in its constitution divest 
dr impair vested rights which have , vested prior to 
such change, as shown below in § 216. 

A constitutional provision which restricts the pre¬ 
emption of certain land to actual Settlers thereon 
applies to all persons who have not received grants 
prior to its taking effect, even though they have 
filed applications before that time.®5 A constitu¬ 
tional provision requiring the reservation of mineral 
rights on property sold by the state has been held 
not to operate retroactively,65.6 and does not ap¬ 
ply to a conveyance pursuant to a lieu warrant is¬ 
sued prior to the adoption of the constitutional pro- 

vision.65.10 

Provisions exempting the property of married 
women, owned at the time of marriage dr subser 
quently acquired, ‘ from liability for lie. husband’s 
debts or contracts do not,apply to rights of the 
husband in the wife’s property which have vested be¬ 
fore the adopition of such provisions.®® So, the ef¬ 
fect of a deed from husband to wife is governed by 
the law in force at the time .of its delivery and is 
not affected by a sufisequent change in the consti¬ 
tution.®*^ 

Obligation of contract Constitutional provisions 
will be presumed to operate only on contracts made 
after they are adopted,®® as a contrary construction 
would tend to render such provisions invalid by 
reason of their impairing the obligations of con¬ 
tracts,®® since a. state constitution or an amendment 
thereto is a '*law” within the meaning of the pro¬ 
vision of the constitution of the United States pro¬ 
hibiting the enactment of laws impairing the obli¬ 
gations of contracts, as considered infra § 276. It 
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has been held, however, that a contract of employ¬ 
ment for no definite, time, under which no rights 
have arisen at the time of the adoption of a consti¬ 
tutional provision forbidding such contracts, is ter¬ 
minated by the adoption of the provision.*^® 

A "right to work” amendment to the constitu¬ 
tion providing that no person shall be denied em¬ 
ployment'because of nonmembership in a labor or¬ 
ganization applies to a unionremployer contract exe¬ 
cuted before its enactment.*^®-® 

Homesteads and exemptions. Unless the provi¬ 
sion involved contains language showing that it is 
retroactive, homestead and exemption provisions ap¬ 
ply only to transactions occurring after their adop- 
tion,7J- and a provision against waiver of exemp¬ 
tions as to certain debts does not apply to a waiver 
given before the adoption of the constitution.^® 

Powers of corporations. A prohibition of the 
increase of corporate stock without the consent of 
a majority of the stockholders, obtained after no¬ 
tice, has been held not applicable to corporations 
chartered prior to the adoption of the provision.*^® 
So, also, provisions regulating the right of foreign 
corporations to lease or purchase parallel or com¬ 
peting railroad lines and to consolidate with do¬ 
mestic corporations do not apply to past transac¬ 
tions.*^^ 

Liability of stockholders or directors. The re¬ 
peal of a constitutional provision imposing liability 
on corporate stockholders in respect of the debts 
and liabilities of the corporation does not affect the 
liability of stockholders which had accrued before 
repeal,^® notwithstanding the repealing provision 


V. Witson, 19 La. Ann. 

68 . 

Cal—^Mosley v. Torrence, 12 P. 
430, 71 Cal. 318. 

60 C.J. p 1167 note 56. 

65.5 La.—Haas v. Board of Com’rs 
of Red River, Atchafalaya and 
Bayou Boeuf Levee List., 19 So.2d 
173, 206 La. 378.. 

«5.10 La.—State ex rel. Hyams* 
Heirs v. Grace, 1 So.2d 683, 197 La; 
428. 

60. Or.—Rugrli V. Ottenheimer, 6 Or. 
231, 25 Am.B. 613. 

67. N.C.—Walton v. Parish, 96 N.a 
259. 

6a Cal.—Willcox V. Edwards, 123 P. 
276, 16^ CaL 466, Ann.Cas.l913C 
1392. 

ISeas :—^Boston Elevated Ry. Co. v. 
Commonwealth, 39 H.E.2d 87, 310 
Mass. 528. 

12 C.J. p 723 note 77. 


69. La.—Crain v. Magee, 61 So. 885, 
132 La. 312. 

Mass.—^Boston Elevated By. Co. v. 
Commonwealth, 39 N.E.2d 87, 310 
Mass. 628. 

N.Y.—Bronk v. Barckley, 48 N.T.S. 
400, 13 App.Div. 72. 

70. OkL—^Brakehill v. Chicago, etc., 
R. Co., 131 P. 540, 37 Okl. 140. 

70.5 Neb.—Lincoln Federal Labor 

■ Union No. 19129 v. Northwestern 
Iron & Metal Co., 31 N.W.2d 477, 
149 Neb. 607, affirmed 69 S.Ct 261, 
260, 335 U.S. 525, 538, 98 L.Ed. 212, 
6 A.L.R.2d 478. 

71 . xj.S.—Groves v. Board of Public 
Instruction of Manatee County, C. 
aA.Pla., 109 P.2d 622. 

Fla.—^MoGlaun v. Board of Public In¬ 
struction for Brevard County, 1 Sa 
.2d 464, 146 Fla. 687—^Richard v. 

. City of Fort Lauderdale, 1 SOv2d 
202, 146 Fla. 349—^Board of Public 
Instruction v. State ex reL Peabody 
Seating Co., 200 So. 924, 146 Fla. 
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93—State v. City of Clermont, 196 
So. 860, 143 Fla. 484—State v. City 
of Delray Beach, 191 So. 188, 140 
Fla 132, followed in 3 So.2d 610, 
147 Fla 741—State v, City of Tar¬ 
pon Springs, 190 So. 19, 138 Fla 
649—^Matthews v. Jeacle, 65 So. 865, 
61 Fla 686. 

Okl.—^Barnett v. Sanders, 247 P. 55, 
121 OkL 14. 

12 aj. p 723 note 81. 

72. Ga—^Flanders v. Wells, 61 Ga 
195. 

73. Pa—Gloninger v. Pittsburgh, 
etc., R, Co., 21 A. 211, 139 Pa 13. 

74. U.S.—St. Louis, etc., R. Co. v. 
Cross. C.C.Okl., 171 F. 480, affirmed 
84 S.Ct 333, 232 U.S. 318, 68 L. 
Ed. 621, L.R.A.1916F 1187. 

75. U.S.—Irvine v. ElUott, D.C.Del., 

208 F. 82. . 

Cal.—^Rhoades v. Townsend, 83 P.2d 
860, 139 CaLApp. 121—W. Fine & 
Son v. Hall, App., 21 P.2d 697. 
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does not contain a saving clause,and a like rule 
applies in respect of the repeal of a constitutional 
provision imposing liability on directors or trustees 
of a corporation for moneys misappropriated or em¬ 
bezzled by corporate officers.*^ 

A constitutional provision imposing an additional 
measure of liability on the stockholders of a cor¬ 
poration has been construed as applying to existing 
corporations,^® but such a provision has also been 
construed as applicable only to corporations to be 
organized in die future, in view of other provisions 
of the constitution 

Elections. Prohibitions against the gaining of 
residences for the purpose of voting, by persons 
who are kept at the public expense in public insti¬ 
tutions, do not affect the rights of persons who have 
acquired such residences prior to the adoption of 
such provisions.®® A provision in an initiative and 
referendum amendment that measures referred to 
the people shall remain in abeyance until the vote is 
taken does not apply to statutes enacted and approv¬ 
ed before adoption of such amendment in the ab¬ 
sence of langfuage showing an intention to the con¬ 
trary.®! A constitutional provision changing the 
qualifications of voters does not affect the validity 
of prior elections.®!*® 

Public offices and officers. Constitutional provi¬ 
sions requiring executive officers to take prescribed 
oaths apply only to subsequent appointments.®® So, 
a constitutional provision that ‘'sheriffs shall hold 


no other office, and be ineligible for two years next 
succeeding the termination of their offices,” ha*s 
been held prospective only, and not to render in¬ 
eligible for another election persons in office at the 
time of the adoption of the constitution.®® A con¬ 
stitutional provision subjecting an officer to removal 
if he fails to waive his immunity on being que.«itioned 
by a gfrand jury is not limited to requiring a waiver 
as to questions with respect to transactions after the 
effective date of the amendment.®®-® 

A constitutional amendment making judges ineli¬ 
gible after seventy was held to apply only to those 
elected after such amendment.®^ An amendment 
which abolishes a public office takes effect when in¬ 
serted in the constitution so as to terminate the 
term of tlie person then the incumbent of such office, 
in the absence of any provision to the contrary, not¬ 
withstanding a provision of the amended constitu¬ 
tion that officers shall hold their offices during tlic 
term for which they were selected.®® An amend¬ 
ment shortening the term of a public office docs not 
operate retrospectively so as to affect incumhcr»ts 
unless its terms clearly disclose an intention that it 
shall so operate.®®-® 

Fiscal affairs of political entities. Constitutional 
provisions limiting the power of taxation to a cer¬ 
tain percentage of the taxable property do not ap¬ 
ply to taxes assessed prior to the adoption of such 
provisions,®® and a like rule against retroactive op¬ 
eration applies to an enlargement of the power to 
tax.®7 Some constitutional prohibitions with re- 


Neb.—Corpus ^Torls cited in Depart¬ 
ment of Banking: v. Foe, 286 N.W. 
264, 267, 136 Neb. 422. 123 A.L.R. 
894. 

12 C.J. p 723 note 84. 

76. Tex.^Kallski v. Gossett, Civ. 
App., 109 S.W.2d 340, error re¬ 
fused. 

77. U.S.—Cooznbes v. Getz, Cal., 62 
S.Ci 436, 236 U.S. 434, 76 L.Ed. 866. 

78. N.Y.—In re Lee’s Bank, 21 N.Y. 
9, affllrmed Sherman v. Smith, 1 
Black 687, 17 L.Ed. 163. 

79. Arlz.—^Herndon v. Hammons, 262 
P. 620, 33 Ariz. 88. 

SO. N.Y.—In re Griffiths, 38 N.Y.S. 

953, 16 Misc. 128. 

20 C.X p 73 note 2. 

81. Miss .—lElx parte Jones, 72 So. 
845, 112 Miss. 27. 

12 aj. p 724 note 6. 

81.6 Mich.—Quaid v. City of Detroit, 
29 N.W.2d 687, 819 Mich. 268. 

82. Conn.—Stone v. Healy, 6 Conn. 
278. 

83. Wis.--State v. Giles, 2 Finn. 166, 
169, 52 Am.D. 149. 

12 aJ. p 722 note 66—67 C.J. p 783 
note 56 [a] (3)« 


833 N.Y.—Canteline v. McClellan, 
26 N.B.2d 972, 282 N.Y. 166. 

84. N.Y.—^People v. Gardner, 69 
Barb. 198, affirmed 46 N.Y. 812. 

33 C.J. p 942 note 88 [a] (4). 

85. Miss.—^Luckett v. Madison Coun¬ 
ty, 101 So. 851, 137 Miss. 1, 37 A.L. 
R. 814, 

86.6 Ga.—Powell v. Price, 41 S,E.2d 
639, 201 Ga. 833. 

N.D.—State ex rel. Stutsman v. Light, 
281 N.W. 777, 68 N.D. 613. 

Amendment adopted at primary elec¬ 
tion 

Where the constitution was amend¬ 
ed by the people at the primary elec¬ 
tion in June 1938, so as to reduce the 
term of the office of railroad com¬ 
missioner from six years to two 
years, a candidate elected cus rail¬ 
road commissioner at the general 
election in Nov. 1938 was elected for 
the term of two years only, even 
though at the primary election he 
had been nominated for the term 
then Axed at six years. 

N.D.—^Larkin v, Gronna, 286 N.W. 69, 
69 N.D. 284. 


Amendment adopted at same eloo- 
tion 

Sheriff elected at general elec¬ 
tion at which was adopted constitu¬ 
tional amendment Hxing term of of¬ 
fice of sheriffs was elected. In con¬ 
templation of law, at the same time 
amendment became effective, and his 
rights as a public officer were limited 
by the superior force of the consti¬ 
tution effective at the time of his 
election. 

Ind.—^Kirkpatrick v. King, 91 N.E. 2d 
785, 228 Ind. 236. 

86. Ind.—Powell v. Madison, 8 N.E. 
31, 107 Ind. 106. 

Tex.—Corpus Juris Secundum cited in 
Rees V. State, Civ.App.. 149 S.VV.2d 
184, 187, error dismissed, judgment 
correct 

12 C.J, p 722 note 6L 

87. Tex.—Hutchinson v. Patching, 
129 S.W. 603, 131 S.W. 400, 103 
Tex. 497. 

W.Va.—Douglass v. Harrisville, 9 %V. 

Va. 162, 27 Ain.R. 548. 

Ikevy of taxes for payment of bonds 
There is no presumption that a 
constitutional provision that bonds 
may be issued without limitation as 
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spect to limitations on tax rate are directed to tax¬ 
ation in respect ‘ of new. and not of preexisting 
debts,^® 

Provisions exempting certain property from taxa¬ 
tion are not retroactive and do not constitute ex¬ 
emptions from taxes assessed before their adoption, 
even though such taxes may not be due until after 
such adoption.^^ A constitutional provision abolish¬ 
ing tax exemptions will not be construed as ap¬ 
plying to exemptions contained in the charters of 
corporations previously panted without reservation 
of the power of amendment.®® A constitutional pro¬ 
vision that no excise tax shall be levied or collected 
on certain sales does not forbid the subsequent col¬ 
lection of taxes levied, due, and payable prior to 
the constitutional enactment.®®*? 

I 

Constitutional prohibitions against municipal do¬ 
nations, investments in private enterprises, or other 
modes of contracting indebtedness do not apply to 
municipal contracts entered into prior to the time 
such prohibitions went into eifect.®^ Such a con¬ 
stitutional prohibition prevents, however, action 
looking to the creation of the prohibited indebted¬ 
ness if a contract has not been entered into when 
such prohibition becomes effective.®® A constitu¬ 
tional amendment providing that no bonded indebt¬ 
edness of the state, or any political subdivision 
thereof, shall be incurred or renewed, unless, in 
the legislation under which such indebtedness is in¬ 
curred or renewed, provision is made for the levy¬ 
ing and collecting annually by taxation of an 
amount sufficient to pay the interest on said bonds, 
and to provide a sinking fund for their final re¬ 
demption at maturity, does not affect the validity of 
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a municipal ordinance authorizing the issuance of 
bonds and passed prior to the time when the amend¬ 
ment took effect®® 

Retroactive operation of constitutional limitations 
of amount of municipal indebtedness see the CJ.S. 
title Municipal Corporations § 1846. 

A constitutional amendment, providing for the 
increase of the amount of bonded indebtedness 
which may be incurred has been regarded as retro¬ 
active to the extent of rendering effective an elec¬ 
tion held before the adoption of the amendment, for 
the purpose of authorizing the issuance of bonds.®^ 
A constitutional provision validating the outstanding 
bonds and notes issued by a county renders bonds 
theretofore issued valid from the time issued, even 
though they exceeded the limitation on the county’s 
power to incur debts.®^*® A prohibition ag^nst the 
expenditure of more than the income of a county 
for any one year does not affect a prior valid and 
binding contract involving expenditures.®® A con¬ 
stitutional amendment providing that provision shall 
be made by appropriation by every dty for the pay¬ 
ment of interest on all indebtedness applies to in¬ 
terest which becomes due after the effective date of 
the amendment, irrespective of whether the debt was 
incurred prior or subsequent to such date.®®*® 

A constitutional provision that the legislature 
shall not have power to require counties or other 
municipal corporations to pay any charges which 
are now payable out of the state treasury refers to 
charges which had accrued against the state treas¬ 
ury when the constitutional provision was adopted, 
and does not limit the power of the legislature to* 


to the amount of the taxes which 
may he levied for the payment there¬ 
of was intended to be retroactive, 
and such provision does not apply to 
bonds already issued, in the absence 
of ajiy expression to indicate a con¬ 
trary intention. 

La.—^Tremont Lumber Co. v. Bond, 
116 So. 723, 166 La. 125, followed in 
Tremont & Gulf Railway Co. v. 
Bond, 116 So, 724, 166 La. 128. 

88. Ohio.-^tate ex rel. Markel v. 
City of Columbus, 40 N.E].2d 144, 
139 Ohio St. 361^—State ex rel. Ohio 
Nat. Bank of Columbus v. Villasre 
of Hudson, 16 N.B.2d 266, 134 Ohio 
St 160. 

. State ex rel. City of Akron v. 
Slusser, 61 N.B'2d 318, 75 Ohio 
App. 141, amrrned 56 N.E.2d 239, 144 
Ohio St 123. 

89. La.—New Orleans v. L'Hote, 35 
La.Ann. 1177. 

Mo.—Scotland County v, Missouri, 
Stc.. ft Co., 65 Mo.' 123. 1 


9a Mo.—Scotland County v. Mis¬ 
souri, etc., R Co., supra. 
Impairment of obligation of contract 
exempting corporation from taxa¬ 
tion see infra $ 335. 

Revocability of exemption in corpo¬ 
rate charter in general see the C.J. 
S. title Taxation § 264, also 61 C.J. 
p 430 note 45 to p 431 note 55. 

Bven though tax exemptlott is sub¬ 
ject to revocation, constitutions! pro¬ 
vision- prohibiting tax exemptions will 
be construed as prospective only and 
as not affecting previously granted 
tax exemption. 

Mo.—State ex reL Bannister v. Trus¬ 
tees of William Jewell College, 260 
S.W.2d 479—Trustees of William 
Jewell College of Liberty v. Beav¬ 
ers, 171 S.W.2d 604, 861 Mo. 87. 

90.5 Ohio.—^Bowytz v. Tax Commis¬ 
sion of Ohio, 20 N.B.2d 528, 135 
Ohio St 278. 

9X. XT.S.—Clay County v. Savings | 
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Soc., IlL, 104 U.S. 679, 26 L.Bd. 
856. 

12 C.J. p 722 note 63. 

Retroactive operation of constitu¬ 
tional prohibition against aid to 
private corporations see the C.J.S. 
title Corporations $ 1870. 

92. N.T.—^People v. Pt Edward, 70 
N.Y. 28. 

12 C.J. p 722 note 63. 

93. Ohio.—^Llnk v. Karb, 104 N.R 
632, 89 Ohio St 826. 

94. S.C.—Covington v. Mclnnis, 14 2f 
S.E. 650, 144 S.C. 891. 

94!S S.C.—Chesterfield County v. 
State Highway Department of 
South Carolina, 8 S.E.2d 686, 191 S. 
a 19. 

95. Ark.—Shroll v. Newton County, 
296 S.W. 1. 178 Ark. 112L 

95.5 N.T.—Van Derzee v. City of 
Long Beax^h, 89 N.Y.S.2d 401, 266 
App.Div. 1059. 
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'declare what charges shall thereafter be incurred 
hy counties,^®^ 

b. Ei^ts of Action and Glaiins 

,As a general’ rule, the enforcement of a right of 
action or claim Is not defeated by the subsequent enact- 
Tnent of a constitutional provision regulating or affecting 
its subject matter. 

As a gdieral rule, a right of action arising from 
a breach of a bond or contract, valid at the time of 
its execution and its breach, will not be affected by 
the subsequent adoption of a constitutional provi¬ 
sion rendering bonds or contracts of such charac¬ 
ter illegal and void.^*^ So, it has been held that 
certain rights of action based on tort were not de¬ 
feated by subsequent constitutional provisions affect¬ 
ing the subject matter,^^ and a right of action given 
by statute is not affected by the’adoption of a con¬ 
stitutional amendment which does not repeal such 
statute.^^ It has been held, however, that a right 
of action arising by; reason of the invalidity of a 
contract under the constitution in force when made 
may be taken away by a change in the constitution 
made after the accrual of. such right of action, but 
before suit is brought.^ 

The adoption of a constitutional provision which 
renders worthless the consideration received by a 
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party to a prior contract valid when made does not 
entitle him to a right of action against the other 

party.2 

Repeal of provision of federal constitution. Not¬ 
withstanding the repeal of a provision of the con¬ 
stitution of the United States by a constitutional 
amendment renders inoperative statutes enacted by 
congress to the extent that such statutes rest solely 
on the power granted to congress by the repealed 
provision, as considered infra § 42 b, contractual 
liabilities connected with a statute so rendered in¬ 
operative, which arose before repeal, continue to be 
enforceable if they are not conditioned by their 
terms, either expressly or otherwise, on forfeitures 
or penalties extinguished by repeal, and, under 
this rule, liability of the principal and surety on a 
bond connected with the violation of a statute ren¬ 
dered inoperative by the repeal of the Eighteenth 
Amendment, by the Twenty-first Amendment con¬ 
tinued in some cases.^ It has even been held that 
an action may be commenced and maintained after 
repeal on a contract which was illegal and unen¬ 
forceable when made solely because of the terms of 
the repealed provision and of a statute enacted by 
congress pursuant to power conferred by such provi¬ 
sion,^ but other courts have held that the contract 


96. Ala.—0E3x parte Stone. 101 So. 62. 
211 Ala. 601. 

97. R.I.—CoggeslaaU v. Groves, 11 
A 296, 16 R,L 18. 

12 C.J, P' 723 note 87. 

98. Provision a'bolislilng slaverv 
Right of action for damages for 

the conversion of a slave was not 
defeated by a subsequent provision 
of the state constitution abolishing 
slavery. 

Md.—Williams v. Johnson, 30 Md. 500. 
96 Am.D. 613. 

Provision for workmen’s compensa¬ 
tion system 

Right of action of an employee for 
an injury sustained was not affected 
by a constitutional provision for a 
workmen's compensation system sub¬ 
sequently adopted. 

Ohio.—^Maxwell Motor Corporation v. 
Winter, 168 N.E. 198, 118 Ohio St 
622—^Buckeye Chum Co. v, Abbott 
162 N.B. 391, 116 Ohio St 162. 

99. Cal.—^Penslner v. West American 
Finance Co., 74 P.2d 262, 10 CaL 
2d 376. 

a. Cal.—WUlcox v. Edwards, 128 P. 
276, 162 CaL 466, Ann.Cas.l913C 
1392. 

2. Tenn.—^Rogers v. Leftwich, 2 
Heisk. 480. 

2.05 U.S.—U. S. V. Glidden Co., CC 
AOhio. 119 F.2d 235. certiorari de¬ 
nied 62 act ,182, two cases, 814 
U.a 678, 86 L.Bd. 642, . . 


: XL S. V. Van Schaack Bros. Chem¬ 
ical Works, D.C.I11., 33 F.Supp. 822. 

3. U.a—U.' a V. Mack, N.Y., 56 S. 
Ct 813, 296 U.a 480, 79 L..Ed. 1669. 

U. S. V. Capua, C.C.A.Ind., 94 F. 
2d 292—Thompson v. U. S., C.C.A 
Mont, 80 P.2d 663—^National Sure¬ 
ty Co. V. U. a, CCANeb., 78 P.2d 
407—La Grotta v. U. S.. C.C.A.Neb.. 
77 F.2d 673, 103 A.L.R. 527, cer¬ 
tiorari denied Quigley v. U. S., 66 
act 152 , 296 U.a 629, 80 L.Bd. 447. 

U. S. V. Frost, D.C.Tex., 11 F. 
Supp. 992, reversed on other 
grounds, C.C.A, 80 F.2d 341, appeal 
dismissed Frost v. U. S., 66 aCt 
679, 298 U.a 691, 80 L.Bd. 1409— 
U. S. V. Bodine, D.C.N.J., 11 F.Supp. 
397—U. a V. Biegert D.aN.J., 8 
F.Sppp. 884—U. a V. Russo, D.CN. 

T. , 7 F.Supp. 391. 

However, in cases decided before 
the decision of the supreme court in 
U. S. V. Mack, supra, recovery on a 
bond for the return of a vehicle was 
denied notwithstanding the breach 
occurred prior to the repeal of the 
Eighteenth Amendment 
U.S.—^Fidelity & Deposit Co., of Bal¬ 
timore, Md., Y. U. a, C.C.A.N.T., 
74 F.2d 296, vacated on other 
grounds U. S. v. . Fidelity & Depos¬ 
it Co. of Baltimore, Md., 65 S.Ct 
912 , 295 U.a 719, 79 L.Ed, 1674 — 

U. S. V. B. & S. Motor Transp. Co., 
aCAN.Y., 73 F.2d 267. 
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Unlawftil diversion 
Since neither Eighteenth Amend¬ 
ment nor its enacting statutes pro¬ 
hibited industrial use of alcohol, the 
adoption of the Twenty-First 
Amendment did not deprive court of 
Jurisdiction of government's action 
for liquidated damages for unlawful 
diversion of specially denatured in¬ 
dustrial alcohol. 

U.S.—U. a V. Philip H. Warshaw, 
Inc., D.C.N.Y., 8 F.Supp. 95. 

4. ISeason for mle 
After repeal without saving clause 
I of constitutional or statutory prohi- 
j bition rendering contract iUegal, par¬ 
ties to contract are relieved of con¬ 
sequences of prohibition. 

N.Y.—Lido Capital Corporation v. Es- 
kelsen, 296 N.Y.S. 168* 162 Mlsc. 
823. 

Repeal of Eighteenth Amendment 

(1) The rule stated in the text 
was applied where the action was 
one for goods sold and delivered, con¬ 
sisting of intoxicating liquors, while 
the Eighteenth Amendment and the 
National Prohibition Act were in 
forca 

N.Y.—Lido Capital Corporation v. Es- 
kelsen, supra—^Lido Capital Corpo¬ 
ration V. Vogel, 291 N.Y.S. 92, 161 
Misc. 48. 

(2) Under like circumstances, the 
rule was applied where the contract 
involved was one for the storage of 
intoxicating liquors. 
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remains unenforceable.^-® The repeal of the Eight¬ 
eenth Amendment prevented, however, the mainte¬ 
nance of an action, commenced after repeal, based 
on a provision of the National Prohibition Act 
which gave a cause of action for injuries caused by 
an intoxicated person, or by the intoxication of any 
person.® 

The repeal of the Eighteenth Amendment did not 
in general prevent the collection by the United 
States of taxes connected with liquor traffic which 
accrued prior to appeal and which did not consti¬ 
tute penalties.® 

c. Jndidal Proceedings in G^eral 

A* constitutional provision dealing with procedure has 
been held to operate prospectively only unless an inten¬ 
tion to the contrary is clearly shown, but there Is also 
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authority that such a provisipn applies to all actions with¬ 
in Its terms whether commenced before or after Its en¬ 
actment unleM an intention to the contrary Is expressed. 

It has been held that unlike a statute, a consti¬ 
tutional provision dealing with procedure operates 
prospectively only, unless an intention to the con¬ 
trary is clearly.shown;®-®® but it has also been held 
that a constitutional provision dealing with proce¬ 
dure applies to all actions within its terms, whether 
commenced before or after its enactment unless an 
intention to the contrary is expressed.®-®® 

Particular constitutional provisions changing 
rights of action from one class of persons to an¬ 
other,*^ removing statutory limitations as to amounts 
to be recovered,® changing the right to a special 
fund® or the rate of interest recoverable,i® chang¬ 
ing rules of procedure,abrogating the jurisdiction 


N.T.—^Block .v. Frankfort Distillery, 
Inc., 288 N.Y.S. 749, 247 App.Dlv. j 
864, aflarmed 6 N.B.2d 408, 273 N.T. 
469. 

<3) The right to commence and 
maintain an action after repeal must 
be determined as though the parties I 
had contracted in the absence of the 
Eighteenth Amendment and of laws 
and statutes in connection therewith. 
N.y,—Capital Corporation v. 
Vogel, 291 N.Y.S. 92, 161 Misc. 48. 

4.5 TJ.S.—^Pitzsimons v. Eagle Brew¬ 
ing Co., D.CPa., 27 P.Supp. 29, af¬ 
firmed, C.C.A, 107 P.2d 712, 126 A: 

, KR. 681. 

6 . Ga.—^Pennington ▼. Moore, 177 S. 
B. 705, 179 Ga. 889. 

6 . Basic tax on lignor 

(1) Repeal did not affect collection 
of basic tax on liquors where tax 
was not a penalty notwithstanding 
liquors were of illegal origin. 

U.S.—U. S. V. Rizzo, N.J.,,66 S.Ct. 580, 

297 U.S. 630, 80 LuEd. 844. 

(2) It was held, however, that ba¬ 
sic tax on distilled spirits diverted 
to beverage purposes could not be 
recovered by the United States after 
repeal from surety on bond of retail 
druggist who violated permit to sell 
Intoxicating liquor for non-beverage 
purposes, since druggist never, con¬ 
tracted to pay basic tax on liquor 
diverted to beverage purposes. , 

U.S.—^U. S. V. Friedman, D.CN.Y., 

8 F.Supp. 829. 

Speolia tax and oconpational tax, as 
Uqnor dealer 

U.S.—^U. S. V. Columbia Fruit Prod¬ 
ucts Co., D.aPa., 10 P.Supp. 873. 
Bond under nnrepealed statnt^ 

'Bond to secure, payment of taxes,, 
given in.. ■ connection with . statute 
which' was not repealed, was^ enfcrce- 

ableii ; 

U.S.-^U. ,S. y. Sendrow, D.C.N. Jn 11 j 
F.Supp. 454» i 


eU50 Or.~Darling v. Miles, 111 P. 

702. 112 P. 1084, 67 Or. 698. ^ 

6.5S Mo.—State ex rel. Northwest¬ 
ern Mut Life Ins. Co. v. Bland, 
189 S.W.2d 542, 35^ Mo. 891, 161 
A.L.R 423. 

Change In Jurisdiction of appellate 
. oonrt 

<1) A constitutional provision 
which abrogates a right of appeal or 
the jurisdiction of an appellate court 
in certain cases may apply to an ap¬ 
peal in an action commenced prior 
to the adoption of such provision, as 
such provision relates only to the 
remedy. 

Cal.—^Moye v. National Surety Co., 
280 F. 982, 208 CaL 279. 

(2) Under LSAConstl921, art 7, § 
10 , depriving the supreme court of 
Jurisdiction of appeals in actions for 
injuries or death, but providing that 
appeals properly granted prior to the 
adoption of the constitution may be 
disposed of, the court had no juris¬ 
diction of an appeal in such an ac¬ 
tion grranted after the adoption of 
the constitution, but before the time 
it becfi^me effective, under art. 22, par. 
13. 

La,—Whittington v. Payne, 92 So. 
128, 151 La. 695. 

(3) VHiere order appealed from 
was entered after effective date of 
amendment changing court to which 
appeal might be taken, amendment 
applies regardless of when proceed¬ 
ing was commenced. 

N.J.—Cole V. L Lewis Cigar Mfg. Co., 
68 A.2d 737, 8 N.J. 9. 

Jadloiia review of administrative de¬ 
cisions 

Provision of constitution that Judi¬ 
cial review shall be had of all final 
decisions of any administrative body 
is procedural, and applies to all cases 
falling within its terms whether cona- 
xnenced before or after its effective 
date. 

Mo.—^Henderson v. Laclede Christy 
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Clay Products Co., App., 206 S.W. 
2d 673. 

Scope of review on oextibrarl 
The new constitutional power 
granted to supreme court to deter¬ 
mine a case which comes to it by cer¬ 
tiorari in same manner as one which 
comes on original appeal is a power 
having to do with procedure within 
rule that a law dealing with proce¬ 
dure applies to all actions falling 
within its terms whether commenced 
before or after its enactment,. unless 
the intention to the contrary is ex¬ 
pressed. 

Mo.—State ex rel. Northwestern Mut. 
Life Ins. Co. v. Bland, 189 S.W.2d 
642, 354 Mo. 391, 161 A.L.R. 423. 
Abolition of partioulax class of Jndg- 
es 

A constitutional amendment which 
has the effect of terminating imniedi- 
ately a particular class of Judges 
divests the Jurisdiction of a judge 
of such class to act further in a 
pending proceeding. 

CaJl.—^Martello v. Superior Court in 
and for Los Angeles County, 261 
P. 476, 202 Cal. 400. 

Southern California Aquazone Co. 
V. Los Angeles Soda Works, 283 P. 
345, 102 Cal.App. 655. 

7. Ga.—Conyers v. Bartow County 
Road, etc., Com'rs, 42 S.E. 419, 116 
Ga. 101. 

Ky.—^Edmondson v. Kentucky Cent. 

R Co., 28 S.W. 789, 16 Ky.L. 459. 

12 aj. p 724 note 89. 

& N.Y.—^Isola V. Weber, 41 N.E. 

704, 147 N.Y. 329. 

12 C.J. p 724 note 90. 

9 . La.—^McGeehan v. Burke, 37 La. 
Ann. 156. 

10 . Okl.—^Freeman v. Eldridge, 110 
P. 1057, 26 Okl. 601. 

IL Trial oosLcltided before amend- 
meat adopted 

Constitutional provision permitting 
comment on accusedfs . failure to tes- 
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of a court,^* creating^^ or abrogating!^ rights of 
appeal, changing the procedure for removals from 
office,!® or otherwise changing the form of proce¬ 
dure!® have been held not to affect the rights of 
parties to proceedings pending at the time such 
provisions take effect, unless an intention to the 
contrary is clearly shown.!^ A provision which 
abrogates the basis for judgments of the type of 
one previously rendered does not necessarily affect 
the validity of such prior judgment.!® a constitu¬ 
tional provision relating to procedure applies, how¬ 
ever, to every suit brought after its adoption, even 
though the cause of action may have arisen before.!® 

The words “proceed to judgment” as used in a 
constitutional provision that pending cases and pro¬ 
ceedings in circuit courts shall proceed to judgment 
and be determined by the respective courts of ap¬ 
peals and the supreme court, as now provided by 
law, include final judgment not only in the courts 
of appeals but also in the supreme court.®® 

A constitutional amendment which could not im¬ 
pair any contract or vested rights, except those of 
the state, is subject to the rule that laws of prescrip¬ 
tion and limitation are retrospective in their opera¬ 
tion.®®*® Thus, a constitutional provision prescrib¬ 
ing claims for back taxes prescribes claims as to 
which the prescriptive period had elapsed prior to 
the time the constitutional amendment was adopt¬ 
ed,®®*!® unless suit was instituted before the amend- 
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ment became effective.®®*!® A constitutional pro¬ 
vision extending the time in which persons under 
disability may sue applies to persons whose dis¬ 
abilities were already removed when the provision 
was adopted, provided the cause of action was not 
already barred.®®*®® Similarly, a constitutional 
amendment extending the time for attacking a tax 
sale applies to a tax sale held previously, unless the 
time to attack such sale had already expired when 
the constiutional provision was adopted.®®*®® 

d. Penalties, Forfeitures, and Criminal Prose¬ 
cutions 

Liability for penalties and forfeitures incurred under 
statutes whose validity is dependent on a constitutional 
provision which has been repealed cannot be enforced 
after repeal, and prosecutions for offenses committed 
under such statutes prior to repeat cannot be continued 
or begun after repeal. 

In view of the rule that a duly adopted amend¬ 
ment to the constitution of the United States which 
repeals a provision of such constitution renders in¬ 
operative statutes enacted by congress to the ex¬ 
tent that such statutes rest solely on the power 
granted to congress by the repealed provision in the 
absence of a saving clause in the amendment, as 
considered infra § 43, liability for penalties and 
forfeitures, incurred before repeal under statutes 
so rendered inoperative, is extinguished by repeal, 
and such penalties and forfeitures cannot be en¬ 
forced thereafter.®! So, prosecutions for offenses 


tlfy did not apply where trial was 
completed before amendment became 
effective^ 

CaL—People v. Cowling, 44 P.2d 441, 
6 OaLApp.Sd 466. 

12 . CaL—^Hopkins v. Anderson, 21 P. 
2d 560, 218 CaL 62. 

12 CJT. p 724 note 93. 

13. La.—^Rogers v. Goldthwaite, 
McG. 127. 

14. Ark.—^Thornton v. Common¬ 
wealth Federal Savings & Loan 
Ass’n, 162 S.W.2d 304, 202 Ark. 670. 

Okl.—^Albaugh Bros. Dover Co. v. 
White, 108 P. 360, 26 OkL 24, Ann. 
Cas.l912A 1283. 

Appeal perfected 

Constitutional provision which ab¬ 
rogated a right to appeal or jurisdic¬ 
tion of the appellate court did not 
apply to an appeal which had been 
perfected before such provision took 
effect. 

CaL—^Fleming v. Dolfin, 292 P. 498, 
499, 108 CaLApp. 739, 740—^Jones 

T. Summers, 286 P. 1093, 105 Cal. 

. App. 51—^Harris v, Moore, 283 P. 76, 
102 CaLApp. 413. 

15- Tex.—Gordon v. State, 47 Tex. 
208. 

16. Or.—^Darling v. Miles, 111 P. 
702, 112 P. 1084, 67 Or. 693. 


17. La.—^Knox v. Gumett, 28 La. 
Ann. 601. 

12 C.J, p 724 note 99. 

The elev^th amendment to the 
federal constitution had the efCect to 
supersede all pending suits, as well 
as to prevent the institution of new 
suits, against a state by citizens of 
another state. 

U.S.—^Hollingsworth v. Virginia, Va., 
3 DalL 378, 1 LFd. 644. 

1 & Zoning ordinance 
Judgment based on invalidity of a 
zoning ordinance was not invalidated 
by subsequent adoption of constitu¬ 
tional amendment authorizing such 
ordinances. 

N. J.—^Margolls v. Maplewood Tp., 139 
A. 56, 104 N.J.Law 177, certiorari 
denied Township of Maplewood v. 
Margolis, 48 S.Ct 212, second case, 
276 U.S. 618, 72 L.Ed. 734—Karke 
Realty Associates v, Jersey City, 
139 A. 66, 104 N.J.Liaw 173—Robert 
Realty Co. v. City of Orange, 139 
A, 64, 103 N.J.Law 711. 

19. Okl.—Midland Valley R. Co. v. 
Larson, 138 P. 173, 41 Okl. 360— 
Chicago, etc., R. Co. v. Baroni, 122 
P. 926, 32 Okl. 640. 

20 . Ohio.—^Mahoning Valley R. Co. 

V. Santoro, 112 N.E. 190, 93 Ohio 
St 53. 


20.5 I^—State V. Alden Mills, 12 So. 
2d 204, 202 La. 416. 

20.10 La.—State v. Alden Mills, su¬ 
pra. 

State V. Spence & Goldstein, App., 
6 So.2d 102. 

Coaurtitatioaial provision rather 'fiiaa 
statute 

Proposal of law of prescription 
applicable to claims of state fur ta.K- 
es In form of constitutional amend¬ 
ment rather than statute indicated 
intent to avoid constitutional pro¬ 
hibition against release of indebted¬ 
ness to state and that existing state 
claims should be prescribed. 

La.—State v. Alden Mills, 12 So.2d 
i 204, 202 La. 416. 

20.15 La.—State v. Mayer Sugar & 
Molasses Co., 16 So. 2d 251, 204 La. 
742. 

20.20 Tex.—Grigsby v. Peak, 57 Tex. 
142. 

20.25 La.—Splane v. Tubre, App., 6 
So.2d 361, rehearing denied 6 So.2d 
698. 

2L U.S.—U. S. V. Mack, N.T., 56 S. 
Ct 813, 296 U.S. 480, 79 L.Ed. 2559. 

U. S. V. Zager, D.C.Md., 14 F. 
Supp. 23. atHrmed, CC,A., Zager v. 
U. S., 84 F.2d 1023, certiorari denied 
57 act 19, 299 U.S. 558, 81 XJBd. 
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committed before repeal in violation of such stat¬ 
utes ,22 including proceedings on*appeal,22 may not 
be continued or begun after repeal, and judgments 
of conviction of such offenses which did not be¬ 
come final before repeal are rendered ineffective 
and may not be enforced.2^ These rules apply not¬ 
withstanding a general saving provision with re¬ 
spect to repeal of statutes, contained in an act of 
congress, which provides against the Extinguish¬ 
ment of penalties, forfeitures, or liabilities thereto¬ 
fore incurred and for the continued effect of a re- 


CONSTITUTIONAL LAW § 40 

pealed statute for fte purpose of enforcement^® 
The question involved in such case is not one as to 
public policy but is as to the right of the govern¬ 
ment to prosecute after the power which supported 
the right has been withdrawn,26 After such re¬ 
peal a court has no power to change a sentence im¬ 
posed prior to repeal for violation of a statute ren¬ 
dered inoperative by repeal.27 Such repeal does 
not, however, invalidate, or prevent the execution 
of, a sentence for violation which became final be¬ 
fore repeal,^® nor does it prevent a prosecution for 


411— tr. S. V. Columbia Fruit Prod¬ 
ucts Co., D.C.Pa., 10 F.Supp, 873— 

U, S. V. Friedman, D.aN.Y., 8 F. 
Supp. 829. 

Bepeal of Sigliteenib Antendment 

(1) Proceedlngrs to forfeit a vessel 
or other property for a violation of 
the National Prohibition Act, occur- 
ringr before repeal, could not be con¬ 
tinued or maintained after repeal. 
U.S.—The Ulster, C.C.A.N.J., 91 P.2d 

490—Rizzo V. U. S., C.C.AN.J., 78 
P.2d 1010, certiorari denied U. S. 

V. Rizzo, 66 S.Ct 406, 294 U.S. 709. 
79 L-Ed. 1244—U. S. v. Rudolph. C. 

C. A.Pa.. 72 P.2d 1022—The Helen, 
CC.A.N.J., 72 F.2d 772, certiorari 
denied U. S. v. Matoll Service & 
Transport Co., 66 S.Ct 126, 293 U. 
S. 606, 79 Ii.Ed. 697. 

(2) But in a proceedlngr under a 
libel filed before repeal to enforce 
the forfeiture of a British vessel and 
carffo. it was said that, even thougrh 
repeal abrogated the treaty permit¬ 
ting seizure of British vessels with¬ 
in one hour's sailing distance from 
coast, abrogation did not affect the 
right or wrong of a seizure made 
three years before repeal. 

U.S.—The Ada M., D.C.N.T,, 20 F. 
Supp. 331. 

22 . U.S.—Massey v. U. S., Ind,, 64 
S.Ct 632, 291 U.S. 608, 78 L.Bd. 1019 
—^U. S. V. Chambers. N.a, 64 S.Ct 
434, 291 U.S. 217, 78 L.Ed. 763. 
89 A.L..R. 1610. 

U. S. V. Chapman. C.C.A.Mont., 
86 F.2d 205—Odekirk v, Ryan. C.C. 
A.Mich.. 85 F.2d 313—^Hosier v. 
Aderhold. CCA-Ga., 71 F.2d 422— 
McClure v. U. S.. C.C.A.Pa., 70 F.2d 
619—Miller v. U. S., CC.A.Ala.. 69 
F.2d 1011—Martino v. U. S.. C.C.A. 
Tex.. 69 F.2d 1010—Goldberg v. 
U. S., aCJLLa., 69 F.2d 1006— 
Cossiboin v. U. S., C.C.A.La., 69 
F.2d 1002—Comerz v. U. S., C.C.A. 
La., 69 F.2d 1002—Hutchens v. U. 
S., C.C.A.Ala., 68 F.2d 1006. 

EUerbee v. Aderhold. D.C.Ga., 5 
F.Supp. 1022—U. S. V. Smith, D.C. 
OkL, 5 F.Supp. 470—^U. S. v. Borke, 

D. C.Mich., 6 F.Supp. 429. 

Idaho.—Corpus Juris Secundum cited 
in Ex parte Dalton. 255 P.2d 333, 
334, 73 Idaho 642. 

16 C. J.S.—9 


Xndiotmeut subject to demurrer after 
repeal of Blghteenth Amendment 
U.S.—U. S. V. Oliver, D.C.Pa., 5 F. 
Supp. 500. 

23. U.S.—U. S. V. Chambers. N.C.. 
64 S.Ct 434, 291 U.S. 217, 78 L.Bd. 
763, 89 AL.R. 1610. 

Odekirk v. Ryan, CC.A.Mich.. 85 
F.2d 313—Shelton v. U. S., GGA. 
Fla.. 69 Fi2d 223, certiorari denied 
66 S.Ct 85. 293 U.S. 674, 79 L.Bd. 
672. 

Ellerbee v. Aderhold, DlC.Ga., 
5 F.Supp. 1022. 

Bepeal pending appeal 
Judgment of conviction based on 
violation of the National Prohibition 
Act or on conspiracy to violate such 
act, could not stand where Eighteenth 
Amendment was repealed pending ap¬ 
peal of* proceedings for review. 

U.S.—^Massey v. U. S., Ind., 64 S.Ct. 
532, 291 U.S. 608, 78 L.Ed. 1019. 

Lutch V. U. S., C.C.AWash., 73 
F.2d 840—^Morrison v. U. S., C.C.A 
La., 71 F.2d 358, certiorari denied 
66 S.Ct 104, 293 US. 689, 79 L. 
Ed. 684—Short v. U. S., C.C.A.Va.. 
70 F.2d 106—Warren v. U. S., C. 
C.AVa., 70 F.2d 106—Smallwood 
V. U. S., CC.ATex., 68 F.2d 244— 
Resuam v. U. S., C.C.AWash., 67 
F.2d 860—Green v. U. S., C.C.A. 
Idaho, 67 F.2d 846. 

24. U.S.—^Massey v. U S., Ind., 54 
S.Ct 632, 291 US. 608, 78 L.Ed. 
1019. 

Hosier v. Aderhold. C.C.A.Ga., 71 
F.2d 422—Ponder v. U. S., UCA 
Tex., 70 P.2d 372—Clark v. U. S.. 
C.C.AFla., 69 F.2d 268—Kajander 
V. U. a, C.C.AFla., 69 F.2d 222— 
Smallwood v. U. S., C.C.ATex., 68 
P.2d 244—Green v. U. S., C.C.AIda- 
ho, 67 F.2d 846. 

25. US,—U S. V. Chambers, N.C., 64 
act 434, 291 US. 217, 78 L.Bd. 
763, 89 AL.R. 1610. . 

Miller v. U S., UCAAla., 69 F. 
2d 1011—Martino v. U. S.. C.C.A 
Tex., 69 F.2d 1010—Goldberg v. 

U. a, C.C.ALa., 69 F.2d 1005— 
Cossiboin v. U. S., C.C.ALa., 69 
F.2d 1002—Comerz v. U. S., C.CA 
La., 69 F.2d 1002—^Hutchens v. U. 
a. C.C.AAla., 68 F.2d 1006—Green 

V. U a, C.CA.Idaho, 67 F.2d 846.- 
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U S. V. Smith, D.QOkl., 5 F.Supp. 
470—U. S. V. Borke, D.aMlch., 6 
F.Supp. 429. 

26. US.—U. a V. Chambers. N.C., 
64 act 434. 291 U.S. 217, 78 L.Bd. 
763, 89 AL.R. 1610. ' 

27. Bepeal of aBighteeuth Amend- 
meat 

(1) The right to make changes, 
after repeal, in sentences imposed 
before repeal for violations of the 
National Prohibition Act was denied. 
U.S.—U a V. Sautter, D.C.Pa., 17 F. 

Supp. 326—U S. V. lonoff, D.C.Pa.. 
8 F.Supp. 77—Greenstein v. Craw¬ 
ford, D.CGa., 5 F.Supp. 631. 

(2) -It was held, however, that 
where final Judgment of conviction 
for such a violation had been entered 
prior to repeal, sentence had been 
suspended, and accused placed on 
probation, execution of original sen¬ 
tence could be directed after repeal 
and after accused had violated proba¬ 
tion. 

US.—U a ex rel. Voorhees v. Hill, 
C.C.APa. 72 F.2d 826. 

(3) But the right of the appellate 
court, after repeal, to direct the im¬ 
prisonment of accused pursuant to an 
order of the lower court revoking 
probation and reinstating the orig¬ 
inal sentence was denied where the 
appeal from such order was pending 
at the time of repeal. 

US.—Comerz v. U. S., CCALa, 69 
F.2d 966. 

28. U.S.—U. S. ex reL Randall v. U 
S. Marshal For Eastern Dist. of. 
New York, GC.AN.Y., 143 F.2d 830 
—Odekirk v. Ryan. aUAMlch., . 85 
F.2d 313—Marshall v. Aderhold, C. 
CAGa, 76 F.2d 1016—Welborn v. 
Aderhold, C.C.A.Ga, 72 F.2d 1022— 
Hosier v. Aderhold, C.C.AGa, 71 
F.2d 422. 

Bepeal of Bighteeuth Amendment 
(1) Application of Twenty-First 
Amendment was not retroactive; it 
did not pardon persons who had 
committed certain acts which had 
been crimes, but merely made such 
acts noncriminal in future and took 
away from courts power to proceed 
further in prosecution of such crimes 
where final judgment had hot been 
entered; 
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an offense committed before rep^ under an act of 
congress which remains in force notwithstanding 
repeal,nor does it prevent the maintenance of a 
proceeding for forfeiture under an act which re- 
mams in force.8® 

The repeal of the Eighteenth Amendment to the 
constitution of the United States did not affect a 
pending prosecution under a state statute prohibit¬ 
ing traffic in intoxicating-liquors which did not-de¬ 
pend for its validity on such amendment. 

Under certain circumstances constitutional pro¬ 
visions in respect of criminal prosecutions apply to 
a prosecution for a crime committed before the 
adoption of the constitution.^^ in a schedule in a 
state constitution providing that all cases pending 
in the courts on a certain day shall be heard and 
tried in the same manner and by the same pro¬ 
cedure as is now authorized by law, the word 
"case^' includes a prosecution for a criminal of¬ 
fense,®^ and the word “pending*’ includes a criminal 
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cas4 in which the ^accused has been arrested and 
committed.?^ ' 

A constitutional provision is not an ex post facto 
law which requires less evidence on behalf of the 
accused to entitle him to an acquittal than was re¬ 
quired at the time of the commission of the alleged 
offense*35 nor is a constitutional amendment, requir¬ 
ing eight of a grand jury of twelve to concur in an 
indictment, tx post facto as to prior offenses.^® 

§ 41. Superseding Laws Previously in Force 

A saving clause In a constitutional amendment ex¬ 
cepts matters Indicated in such clause from operation of 
the amendment. 

Constitutional provisions or statutes may be su¬ 
perseded by constitutional provisions subsequently 
adopted, as considered below in §§ 42, 43. The ef¬ 
fect of a constitutional provision on a prior munici¬ 
pal ordinance depends largely on the terms and 
subject matter of the constitutional provision.^*^ 


U.S.—Bllerbee v. Aderhold, D.O.Ga., 
5 F.SuPP. 1022, 1023. 

(2) Person serving sentence of im¬ 
prisonment under valid final Judg¬ 
ment for violation of the National 
Prohibition Act, at time of ratifica¬ 
tion of such amendment, was not en¬ 
titled to release. 

U.S.—-U. S. ex rel. Nerbonne v. Hill, 
aaAPa., 70 F.2d 1000. 

Ellerbee v. Aderhold, supra. 

(3) A like rule was applied as to 
the release of a person who, at the 
time of repeal, was serving a sen¬ 
tence of imprisonment, under a final 
judgment, for criminal contempt 
growing out of a violation of such 
act 

D.C.—Rives v. O'Heame, 73 F.2d 984, 
64 App.D.C. 48, followed in Rives 
V. Johnson, 73 F.2d 986, 64 App.D.C, 
60 and Rives v. Dodson, 73 F.2d 
986, 64 APP.D.C. 49. 

(4) A like rule was applied as to a 
person who commenced the service 
of a sentence of Imprisonment after 
repeal where there had been a final 
judgment of conviction prior to re¬ 
peal for violation of such act 

U.S.—^U. S. ex reL Behen v. Ruppel, 
D.C.IU., 6 F.Supp. 846. 

(5) Fact that there had been a 
postponement of the execution or 
commencement of a sentence for vio¬ 
lation of such act until after repeal, 
not a suspension of sentence, did not 
prevent the application of the rule 
stated in the text 

U.S,-—U. a ex ret Randall v. U. S. 
Marshal For Eastern Dist of New 
York, CCAuN.T., 143 F.2d[ 830— 
tr. a ex reL Cheramie v. button, 
CCLALa., 74 F.2d 740, ceriiorari 


denied U. S. ex rel. Cheramie v. 
Freudenstein, 55 S.Ct 644, 295 U. 
S. 733, 79 L.Ed. 1681. 

U, S. V. Edwards, D.CLa., 10 F. 
Supp. 408—U, S. ex rel. Behen y. 
Ruppel, D,C.Ill., 6 F.Supp. 346. 

(6) The authority of the attorney 
general to change the place of con¬ 
finement of a person serving such a 
sentence was not .ejected by repeal, 
since such place was not part of 
sentence and change was not new 
sentence. 

U.S.—Cox V. McConnell, C.C.A.Ga., 80 
P.2d 268. 

29. Froseoutious not affected by re¬ 
peal of Eighteenth Amendment 

U.S.—^Deutsch v. Aderhold, C.C.A.Ga., 
80 F.2d 677—Cody v. U. S., C,C.A. 
Wash., 73 P,2d 180—U. S. v. Mor¬ 
rell, C.C.A.N.Y., 73 F.2d 49, certio¬ 
rari denied Merrell v. U. S., 65 S. 
Ct 346, 293 U.S. 627, 79 L.Ed..713 
—Morrison v. U. S., aCA.La.. 71 
F.2d 358, certiorari denied 65 S.Ct 
104, 293 U.S. 689, 79 L..Bd. 684— 
Ponder v. U. S., C.CA.Tex., 70 F. 
2d 872—Benton v. U. S., C.CA.N,C., 
70 F.2d 24, certiorari denied 54 S. 
Ct 778. 292 U.S. 642, 78 L.Bd. 1494, 

30. Repeal of Eighteenth Amend¬ 
ment . . 

U.S.—The Ulster, C.C.A.N.J., 91 F.2d 
490—U. S. V. 3190 Bags; 228 Cases, 
and 17 Kegs, Containing Rye Whis¬ 
ky and Scotch V9hlsky, C.C.A.N,Y., 
70 F.2d 246. 

The Ada M., D.C.N.Y., 20 F.Supp. 
831. 

31. Pa.—Commonwealth V. Caravel- 
la, 173 A. 828. 113 Pa.Super. 263. 

32. S.C.—State v, Richardson, 26 S. 
E: 220. 47 S.C. 166, 35 I4.R.A. 238. 
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33. Ohio.—State v. Morrow, 107 N.E. 
5X5, 90 Ohio St 202. 

34. Ohio.—State v. Morrow, supra. 
12 C.J. p 724 note 2. 

35. S.C.—State v. Richardson, 25 S. 
B. 220, 47 S.C. 166, 35 L..R.A. 238. 

12 C.J. p 1105 note 4. 

36. N.M.—State v. Kavaaaugh, 258 
P. 209. 32 N.M. 404, 63 A.L.R. 706. 

37. Prohibition against enactment* 
amendment* or repeal of charter 

A constitutional amendment pro¬ 
viding that the legislature shall not 
enact, amend, or repeal any munici¬ 
pal charter does not repeal an ordi¬ 
nance enacted under the authority of 
a charter previously granted. 

Or.—Portland v, Parker. 138 P. 852, 
69 Or. 271. 

No action under ordinance 
A municipal ordinance which Is a 
valid existing law when a constitu¬ 
tional provision referring to the same 
subject takes effect is not necessar¬ 
ily repealed by such provision, even 
though no action is taken under the 
ordinances before the constitutional 
provision takes effect 
U.S.—Sears v. City of Akron. Ohio. 
38 S,Ct 245, 246 U.S. 242. 62 L.Ed. 
688 . 

Suspension and zevival 

Some constitutional amendments 
merely suspend, and do not repeal, 
municip^ ordinances relating to the 
same general subject, and a still later 
constitutional amendment which su¬ 
persedes such eiwplier amendment 
may, by its terms, revive the ordi¬ 
nance, 

Fia.—Housh V. Anderson, 175 So. 521, 
128 Fla. 713. 
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Saving clauses in a constitutional amentoent ex¬ 
cept the matters indicated from the operation, of 
"the amendment®* 

Th^re is a presumption that. a constitutional 
amendment does not merely declare the previously • 
existing law.*® 

I 42. - Constitutiohs 

a. In general 

b. Operation of amendments 

c. Organic law of territory 

a. In General 

The provisions of a constitution which are not con¬ 
tinued In force by the new constitution are superseded 
by the adoption of a new constitution. ' • 

The adoption of a new constitution repeals and 
supersedes all the provisions of the older consti¬ 
tution not continued in force by the new instni- 
ment^® A constitution and amendments thereto 
prior to a rearrangement which was submitted by 
a constitutional convention and adopted by the peo¬ 
ple has been regarded as the constitution or funda¬ 
mental law, in view of the provisions of the statute 
under which the convention was called, the pro¬ 
ceedings of the convention, the terms of the sub¬ 
mission, and certain provisions contained in the 


rearrangement..^! On the reestablishment of per¬ 
manent state governments in the Confederate States, 
after the withdrawal of the military governments 
maintained by federal authority, the people of such 
states had the power to continue in force or annul 
the provisional constitutions or laws enacted by the 
military governments.'*® 

The enabling act under which a state is admitted 
to the tmion is the fundamental and paramount law 
arid cannot be ajffected by the state constitution.^®-^ 

b. Operation of Amendments 

In the absence of an expreM repeal/ a eonstitutlonal 
amendment does not repeal a prior provision of the con¬ 
stitution unless the two are so clearly repugnant that 
they cannot stend together. 

A constitutional amendment may amend or repeal 
a prior constitutional provision,*® and the latest 
amendment prevails as the latest expression of the 
will, of the people^ as considered above in § 26. 

While amendments are part of the constitution,** 
according to some cases, they are not regarded as 
though they had been parts of the original instru¬ 
ments, but are considered rather in the nature of 
codicils or second instruments, altering or rescinding 
the originals to the extent to which they are in con- 


sa Tenn.—^Parks v. Jones, 2 ,Coldw. 
172. 

Statutes within savins: clause see 
infra $ 43 c. 

to interpretatioxi. 

A saving clause is merely an aid 
to interpretation of a constitution, 
and will not be held to operate so 
as to thwart intent of electorate or 
Iiegislature. 

W.Va.—State ex reL Trent v. Sims, 
77 S.B,2d 122. 

Judicial dedsloiui 

The. adoption of a constitutional 
amendment declaring all laws enact¬ 
ed, and aU acts of the government 
during a certain period, unconstitu¬ 
tional, null, and void from the begin¬ 
ning, except certain Judicial decisions 
rendered, validates only such deci¬ 
sions as are specified in such amend¬ 
ment. 

Tenn.—^Parks v. Jones, 2 Coldw. 172. 
Provisiou held not within saving 
clause 

La.—Graham v. Jones, S So.2d ,761, 
198 La. 697. 

39. Tax exemption 

Presumption is that constitutional 
amendment, exempting cemeteries 
from taxation and assessment,, does 
not merely declare previously exist¬ 
ing law. 

Cal.—^Hollywood Cemetery Ass’h v. 
PoweU, 291 P. .397,. 210 Cal.App. 
121, 71 A.L.R.: 310. 


401 Ga.—^Walker iilec. Co. V. Walton, 
48 3.£!.2d 184, 203 Ga. 246. 

Ky.—^RiSer v. Ward, 286 S.W. 265, 
198 Ky. 368. 

Mich.—Bx parte Palm, 238 N.W. 732, 
266 Mich. 632, certiorari denied 
People of State of Michigan ex rel. 
Palm V. Jackson, 62 S;Ct 409, 286 
as. 547, 76 L.Bd. 938. 
iq-.X).—Corpus Juris Secundum cited 
in Dawson v. Tobin, 24 N.W.2d 787,. 
748, 74 N.D. 716. 

12 C.J. p 724 note 6. 

AmendnM.t8 of merely local ap¬ 
plication were continued in effect un¬ 
der provisions of new constitution. 
Ga.—^Houlihan v. Atkinson, 66 S.B. 
2d 233, 206 Ga. 720. 

41. Mass.-^Lorlng v. Toung, 182 N. 
B. 66, 239 Mass. 349. 

42. La.—Jefferson Parish Police 

Jury V. Burthe, 21 La.Ann. 326. 

Tenn.—^Parks v. Jones, 2 Coldw. 172. 
42.5 Ariz.—^Murphy v. State, 181 P. 
2d. 336,.66 Ariz. 338. 

43. Pla.—^Wilson v. Crews, 34 So. 
2d 114, 160 Pla. 16,9. . 

Or.—^Hawley v. Anderson, 196 P. 858, 
99 Or. 191. 

State and federal constitutions 
"S^ile an .amendment to a state 
constitution may, of course, modify a 
provision of such constitution, such 
amendment ccinnot modify, the opera*: 
tion.of any .provision of the constitu¬ 
tion of the ahited States. ... 
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Pla.—Gray v. Winthrop, 166 So. 270, 
116 Pla. 721, 94 A.L.H. 804—Gray 
V. Moss, 166 So. 262, 116 Pla.; 701. 

Extending effect of retained provi¬ 
sion 

The repeal of a constitutional pro¬ 
vision which created an exception to 
another provision which is prohibi¬ 
tory in nature may extend the effect 
of such prohibitory provision to 
matters falling, within the repealed 
provision. 

S.a— Salley v. McCoy, 189 as. i96, 

182 S.C. 249. 

as.—U. S. V. Dennis, C.A.N.T., 

183 P.2d 201, affirmed Dennis v. a 
S. 71 act. 867, 841 U.S. 494, 95 
L.Bd. 1137, rehearing denied 72 S. 
Ct 20, 342. as. 842. 96 L.Bd. 636. 

Ark.—Priest v. Mack, 109. S.W.2d 
666 , 194 Ark. 788—^Polk County 
V. Mena Star Co., 298 S.W. 1002, 
175 Ark. 76. 

Colo.—^Reed v. Blakley, 176 P.2d 681, 
116 Colo. 669. 

Ind.—Pommerehn v. Sauley, 117 N. 
B.2d 666. 

Mo.—State ex inf. McKlttrlck v. 
Bode, 113 S.W.2d 805, 342 Mo. 162 
—State. ex reL Lashly v. Becker, 
235 S.W. 1017, 290 Mo. 660.' 

Neb.—^Ramsey ,v. Gage County, 43 N. 
I ‘W.2d 693, 163 Neb. 24-r-Swanson v. 
State, 271 N.W. 264, 132 Neb. 82— 
Luikart v. Higgins, 264 N.W. 903, 
130 Neb. 396. 
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flict,^5 arid, in any event, they are to be treated as 
having a force superior to, and as supierseding, the 
originals or other earlier provisions, to the extent 
of such conflict.^® Even though an amendment does 
not in terms expressly repeal a constitutional pro- 
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vision, yet, if it covers the same subject provided 
for in such provision, the amendment will be re¬ 
garded as a substitute for, and as superseding, it.^^ 
It is a generally accepted rule, however, that re¬ 
peals by implication are not favored,^^ and an earli- 


4 B. Ky.—Gatton v. Dayless County 
Fiscal Ct, 1S4 S.W. 1, 169 Ky. 425. 
dkl.—Ooxpus yurls quoted ia Adams 
V. City of Hobart, 27 P.2d 695, 699, 
-166 Okl. 267. 

12 C.J. P 724 note 8. 

46. U.S.—^Richmire v. ttees* D.C.Ga., 
3 F.Supp, 787. 

Ala.—Corpus Juris cited la Birmipar- 
ham Electric Co. v. Harry, 111 So. 
39, 40, 21 Ala.App. 483, reversed 
on other grounds 111 So. 41, 215 
Ala. 45$. 

Ariz.—^Allison v. City of Phoenix, 33 
P.2d 927, 44 AHz. 66, 93 A.L.R. 354, 
followed in Allison v. City of Phoe¬ 
nix, 83 P.2d 932, 44 Ariz. 81, Alli¬ 
son V. City of Phoenix, 33 P.2d 
933, 44 Ariz. 82 and Allison v. City 
of Phoenix, 33 P.2d 933, 44 Ariz. 
83. 

Ark.—Priest v. Mack, 109 S.W.2d 665, 
194 Ark. 788—Chcsshir v. Copeland, 
32 S.W.2d 301, 182 Ark. 425—Polk 
County V. Mena Star Co., 29$ S.W. 
1002, 175 Ark. 76—Lybrand v. Waf- 
ford, 296 S.W. 729, 174 Ark. 298. 
Cal.—^People v. Rumsey, 15 P.2d 780, 
127 Cal.App, 272. 

Colo.—Golden v. People ex rel. Baker, 
74 P.2d 715. 101 Colo. 381. 

Fla,—Wilson v. Crews, 34 So.2d 114, 
160 Pla. 169—^In re Advisory Opin¬ 
ion to Governor, 12 So.2d 876, 162 
Fla. 686—State v. Sullivan, 116 So. 

255, 95 Fla. 191. 

Kan.—^Manning v. Davis, 201 P.2d 
113, 166 Kan. 278. 

Ky.-^Shamburger v, Duncan, 253 S. 
W.2d 388—Punk v. Fielder, 243 S. 
W.2d 474—Hatcher v. Meredith, 173 
S.W.2d 665, 295 Ky. 194. 

La.—State ex rel. Kemp v. City of 
Baton Rouge, 40 So.2d 477, 215 La. 
315. 

Mich,—^Romano v. Aten, 35 hr.W.2d 
701, 323 Mich. 533. 

Mo.—State ex Inf. McKittrick v. 
Bode, 113 S.W.2d 806, 342 Mo. 162 
—State ex rel Lashly v. Becker, 
235 S.W. 1017, 290 Mo. 660—State 
ex reL Westhues v. Sullivan, 224 
S.W. 327, 28.3 Mo. 546. 

Neb.—Swanson v. State, 271 N.W. 
264, 132 Neb. 82. 

N.J.—Jannarone v. Board of Adjust- 
. ment of Town of Nutley, 163 A. 

256, 9 N.J.M1SC. 210. 

N.D.—^Corpus Juris Seoundum cited In 
Dawson v, Tobin, 24 N.W.2d 737, 
748, 74 N.D. 713. 

Okl.—Corpus Juris aunted in. Adams 
V. City of Hobart, 27 P.2d 696, 699, 

. 166 ova. 267. 

Tex.—Cramer v. Sheppard, 167 S.W. 
2d 147, 140 Tex. 27L 


W.Va—^Berry v. Pox, 172 S.B. 896, 
114 W.Va. 613. 

Wyo.—^Zancanelli v. Central Coal & 
Coke Co., 173 P. 981, 26 Wyo. 511. 
12 C.J. p. 724 note 8. 

B>nle against repeal by implication 
is inapplicable, where constitutional 
amendment plainly conflicts with 
earlier provision. 

Cal.—Sevier v. Riley, 244 P. 823, 198 
Cal. 170. 

Bven thougli an amendment is not 
self-exeoutlng to the fullest extent, 
it may supersede a provision of the 
constitution, 

IT.S.—Badger v. Hoidale, C.C.A.Minn., 
88 P.2d 208, 109 A.L.R. 798. 

Mo.—Marsh v. Bartlett, 121 S.W.2d 
737, 343 Mo. 526. 

Sxpress repeal of specified provl^ 
slons; implied repeal of others 
Where constitutional amendment 
proposed hy initiative petition to sub¬ 
stitute a unicameral general assem¬ 
bly for the senate and house of rep¬ 
resentatives purported to repeal enu- 
iflerated sections of the constitution 
contemplating a bicameral assembly 
and ignored other constitutional sec¬ 
tions calling for a bicameral assem¬ 
bly, petition was not invalid because 
of repugnancy between the proposed 
sections and the ignored sections, but 
the proposed sections would by nec¬ 
essary implication repeal the ignor¬ 
ed sections. 

Mo.—State v. Bums, 172 S.W.2d 
259. 351 Mo. 163. 

Ohaage uot vlolatiug coustitutiou 

(1) Constitutional amendment pre¬ 
scribing lethal gas for execution of 
death penalty did not violate state 
constitution prohibiting passage of 
ex post facto laws since amendment 
having become part of constitution 
would supersede any provision there¬ 
in that was in conflict therewith. 
Ariz.—Hernandez v. State, 82 F.2d 

18, 43 Ariz. 424. 

(2) Constitutional amendment for¬ 
bidding the manufacture and sale of 
Intoxicants, was not inoperative as 
violative of Const art 3 S 1, vesting 
legislative powers in the legislature. 
Tex,—Berlew v. State, 226 S.W. 618, 

88 Tex.Cr. 241. 

ZligliteeiLth. Amendment to federal 
constitution 

The prohibitions of the Eighteenth 
Amendment w6re not subject to the 
commerce clause or to the Fifth, 
Tenth, and Fourteenth Amendments 
to the federal constitution. 

Fla.—^Hall v. Moran, 89 So. 104, 81 
Pla. 706, 


Statute enacted pursuant to amend¬ 
ment ' 

An act of the legislature, author¬ 
ized by an amendment to the consti¬ 
tution and enacted to make tht' 
amendment operative, is not neces¬ 
sarily subject to the provisions of the 
constitution limiting the legislative 
power, but is to be interpreted a.s 
though part of the amendment. 
Ohio.—State v, Harris, 83 N.R 912, 
77 Ohio St 481. 

47. TJ.S.—Badger v. Hoidale, C.C.A. 

Minn.. 88 P.2d 208, 109 A.L.R. 798. 
Cal.—^Martello v. Superior Court In 
and for Los Angeles County, 261 
P. 476, 202 Cal. 400. 

Southern California Aquazone Co. 
V. Los Angeles Soda Works. 283 P. 
345, 102 Cal.App. 655. 

Fla—^Wilson v. Crews, 34 So.2d 114, 
160 Pla 169. 

Ga—^De Jarnette v. Hospital Author¬ 
ity of Albany, 23 S.E.2d 716, 195 
Ga 189. 

Mo.—State ex inf. McKittrick v. 

Bode. 113 S.W.2d 805. 342 Mo. 162. 
Okl.—iCorpus Juris quoted lu Adam.s 
V. City of Hobart, 27 P.2d 505, 599. 
166 Okl. 267. 

Tex.—Plainos v. Houchins, Civ.App., 
106 S.W.2d 745, reversed on other 
grounds Houchins v. Plainos, 110 
S.W.2d 540, 130 Tex. 413. 

12 C.J. p 725 note 9. 

Bewxitiixg earlier provislou 
An amendment which rewrites a 
constitutional provision supersedes 
such provision. 

Ala—^In re Opinions of the Justices. 

149 So. 781. 227 Ala 206. 
Ameudmeut of particular section 
A section of a constitution is in 
general repealed by an amendment 
which is designed to affect such sec¬ 
tion, to the extent that such section 
is not contained in the amendment. 
Mo.—^State ex rel. Aquamsi Land Co. 
V. Hostetter, 79 S.W.2d 463, 836 
Mo. 391. 

Omisedous 

Omission of part of original pro¬ 
vision on amendment Implies inten¬ 
tion that omitted part should be¬ 
come ineffective. 

Nev.—Cawley v. Pershing County, 255 
P. 1073, 50 Nev. 237. 

48, tJ.S.—Badger v. Hoidale, C.C.A. 

Minn., 88 F.2d 208, 109 A.L.R. 798. 
Ark.—Rankin v. Jones. 278 S.W.2d 
646—Lybrand v. Wafford, 296 S.W. 
729. 174 Ark. 298. 

Cal.—^Hopkins v. Anderson, 21 P.2d 
660, 218 Cal. 62—Fay v. District 
Court of Appeal, Second Appellate 
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er provision remains in force in so far as it is not 
repugnant to an amendment, in the absence of ex¬ 
press repeal,-4® in order to effect a repeal, the re¬ 
pugnance must be so clear and positive that they 
cannot consistently stand together,^® and, to effect 
an amendment of an existing provision, the intent 
to amend, which is to be gathered from the lan¬ 
guage employed, must be clear and unmistakable.®! 
To summarize, if, on a consideration of the lan^ 
guage of the amendment and the history and pur¬ 
pose of its adoption, it appears that it was not 
the intent to alter or repeal a provision of the orig¬ 
inal constitution, such provision remains in force. 


CONSTITUTIONAL LAW § 42 

unaffected 1^ the amendment.®^ Usually an amend¬ 
ment which is merely a reenactm^t of a provision 
of the constitution does not, repeal an intermedi¬ 
ate amendment which qualifies or limits such provi¬ 
sion, and the intermediate ^endment remains in 
force and qualifies the new amendment, except to 
the extent that the intermediate amendment is in¬ 
consistent with the new amendment.®® 

A constitutional amendment may effect a with¬ 
drawal of certain provisions from the constitution, 
but may continue such provisions in force until, 
and only until, they are changed by an act of the 
legislature.®^ 


Dist., Division 2, 254 P. 896, 200 
CaL 622. 

Colo.—People v. Field, 181 P. 626, 56 
Ck)lo, 867. . .. 

Fla.—Wilson v. Crews, 84 So.2d 114, 
160 Fla. 169. 

Ga.—^McLiucas v. State Brldsre Bldgr* 
Authority, 77 S.B.2d 681, 210 Ga. 1 
—^De Jamette v. Hospital Authority 
of Albany, 28 S.B.2d 716, 196 Ga. 
189. 

Mo.—^Mooro V. Brown, 165 S.W.2d 
667. 850 Mo. 266-^tate ex inf. Mc- 
Kittrick, 113 S.W.2d 806, 842 Mo. 
162—State ex rel. Aquamsi Liand 
Co. V. Hostetter, 79 S.W.2d 468, 336 
Mo. 891. 

K.D.—Corpus aUzls Seonndnm cited 
to. Bgrbert v. City of Dunseith, 24 N. 
W.2d 907, 909, 74 N.D. 1, 168 A.Li. 
R. 621. 

OkL—^Adams v. City of Hobart, 27 P. 

2d 595, 166 Okl. 267. 

Or.—State v. Folkes, 160 P.2d 17, 174 
Or. 668, certiorari denied 65 S.Ct 
189, 823 U.S. 779, 89 L.Bd. 622— 
City of Klamath Falls v. Oregon 
Liquor Control Commission, 29 P. 
2d 564, 146 Or. 88. 

Tex.—Collingsworth County v. All- 
red, 40 S.W.2d 13, 120 Tex. 473. 
W.Va .—Berry v. Fox, 172 S.B. 896, 
114 W.Va. 613. 

12 C.J. p 710 note 64. 

Xiast expression of legislative wiU 
Doctrine of last expression of leg¬ 
islative will does not apply so as to 
give an amendment the effect of re¬ 
pealing, destroying, or rendering in¬ 
effective another proposed amend¬ 
ment passed by the legislature earlier 
in the same session, and adopted at 
the same election, as was the first- 
mentioned amendment. 

La.—^Middleton v. Policy. Jury, Par¬ 
ish of Jefferson, 126 So. 447,. 169 La. 
468. 

49, Ark.—^Pdlk County v. Mena Star 
Co., 298 S.W. 1002. 176 Ark. 76— 
Lybrand v. Wafford, 296 S.W. 729, 
174 Ark. 298. 

Cal.—^Hopkins v. Anderson, 21 P.2d 
660, 218 Cal. 62. 

Independent Laundry v. Railroad 


Commission, 161 P.2d 827, 70 Cal. 
App.2d 816. 

Fla.—WUson v. Crews, 84 So.2d 114, 
160 Fla. 169. 

Ga.—Coxpuji JkEis Seonndnm qnoted 
in DeJarnette v. Hospital Authority 
of Albany, 28 S.B.2d 716, 726, 195 
Ga. 189. 

Keb.—^Ramsey v. Gage County, 43 N. 
W.2d 698, 168 Neb. 24—Luikart v. 
Higgins. 264 N.W. 908, 130 Neb. 
395. 

Ohio—State ex rel. Davis v. Brown, 
119 N.B.2d 277, 161 Ohio St 346. 
Tex.—Snelson v. Murray, 01v.App., 
252 S.W.2d 720, refused no reversi¬ 
ble error—^Fritter v. West Civ. 
App., 65 S.W.2d 414. error refused. 
W.Va.—^Berry v. Fox, 172 S.B. 896, 
114 W.Va, 518. 

Eighteenth Amendment to federal 
constitution 

(1) The commerce clause and the 
Fifth, Tenth, and Fourteenth Amend¬ 
ments to the federal constitution 
were restrained in their operation 
only in . so far as they severally were 
inconsistent with the Blghteenth 
Amendment. 

Fla.—Hall v. Moran, 89 So. 104, 81 
Fla. 706. 

(2) Right to benefit of due process 
of law was not abrogated by Bigh- 
teenth Amendment. 

U.S.—^U. S. V, Crossen, D.C.Pa., 264 
F. 459. 

General and special amendments 
The constitutional amendment art 
4 § la reserving to the legal voters 
of every municipality and district 
initiative and referendum powers as 
to local, special, and municipal legis¬ 
lation ^ is not controlling over the 
earlier amendment, reserving to the 
people of the state initiative and 
referendum powers, and each amend¬ 
ment must be given its proper ef¬ 
fect regardless of the time of adop¬ 
tion. 

Or.—Cameron v. Stevens, 266 P. 895, 
121 Or. 638. 

SO, Colo.—People v. Field, 181 P. 
526, 56 Colo. 867. 

Fla.—^Wilson v. Crews, 34 So.2d 114, 
160 Fla. 169. 


Ga.—Corpus Jnzls Seonndnm cited 
in McLucas v. State Bridge Bldg. 
Authority, 77 S.E.2d 631, 689, 210 
Ga. 1—Corpus Jtixis Secmdnm 
quoted in DeJarnette v. Hospital 
Authority of Albany, 23 S.B.2d 
716, 726, 195 Ga. 189. 
irreconcilable oonlliot 
Repeal Is not effected unless there 
is an irreconcilable conflict. 

Cal.—^Independent Laundry v. Rail¬ 
road Commission, 161 P.2d 827, 70 
CalALpp.2d 816. 

W.Va,—^Berry v. Pox. 172 S.Ei 896, 
114 W.Va. 618. 

51. Colo.—People v. Field, 181 P. 
626, 66 Colo. 867. 

5L Ga.—Corpus Jtirls Seonndnm 
qnoted in DeJarnette v. Hospital 
Authority of Albany, 23 S.B.2d 716, 
726, 195 Ga. 189. 

52. Mo.—State ex rel. Lashly v. 
Becker, 235 S.W. 1017, 290 Mo. 660. 

Okl.—Corpus OUris qnoted in Adams 
V. City of Hobart, 27 P.2d 695, 599, 
166 Okl. 267. 

12 C.J. p 725 note 10. 

SchAdnles 

A schedule connected with certain 
amendments did not repeal a sche¬ 
dule of the original constitution, in¬ 
cluding a provision of the earlier 
schedule authorizing certain courts 
of common pleas, and a court of com¬ 
mon pleas authorized by the old sche¬ 
dule continued to exist to give juris¬ 
diction of an appeal therefrom to the 
court of appeals; the fact of repeal 
was not shown by the proceedings in 
the constitutional convention, or by 
the manner in which the new sche¬ 
dule was submitted. 

Mo.—State ex rel. Aquamsi Land Co. 
V. Hostetter, 79 S.W.2d 463, 336 Mo. 
391. 

63. Ark.—Lybrand v. Wafford, 296 
S.W. 729, 174 Ark. 298. 
Amendments regulating fiscal affairs 
of mnnloipaUtles 

Ark.—^Lybrand v. Wafford, supra. 

54^ Amendment affeoting Judiciary 
Or.—^Holman v. Lutz, 284 P. 826,. 182 
Or. 185. 
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^ 4E2-4^ CONSTITUTIONAL LAW 

The ratification of an amendment to the consti¬ 
tution of the United States, which in express terms 
repeals a prior amendment, renders inoperative®® 
arid revokes the powers gn^anted to congress by the 
prior amendment,®® where there is no provision 
to the contrary in the repealing amendment, and 
neither congress nor the courts may give such pri¬ 
or amendment continued vitality or assume the right 
to continue to exercise the power granted by such 
amendment.®^ 

Repeal cmd revival. In a general sense, the re¬ 
peal of an amendment to the constitution operates 
to restore the law to its condition at the time the 
repealed amendment was adopted,®^*® but an amend¬ 
ment which is repealed by a later amendment is not 
revived by a still later amendment which repeals the 
intermediate amendment, in the absence of any pro¬ 
vision for stich revival in the latest amendment.®® 

c. Organic-Law of Territory 

Cohstl’tuildn adopted on the accession of a territory 
to statehood generally supersedes the organic law for the 
government of the territory framed fry the federal author¬ 
ities except in* so far as such laW is continued in force 
by such constitution. 

On the accession of a territory to statehood and 


the adoption by its people of a constitution that has 
received the approval of congress, all constitutions 
and ordinances framed by the federal authorities 
for the purpose of the territorial government are 
superseded and repealed,®® except to the extent that 
they may be continued in force by the state consti¬ 
tution.®® 

I 43 . - Statutes 

a. In general 

b. Special and local laws 

c. Saving clauses 

a. In (General 

While repeals by implication are not favored, m con¬ 
stitutional amendment or provision operates to supersede 
or repeal all statutes that are inconsistent with the full 
operation of its provisions. 

"Whilt a new constitution is, by its very nature, 
intended to supersede a prior constitution, as dis¬ 
cussed supra § 42, it is not intended, to supersede the 
entire body of statutory law.®^ To the extent that 
existing statutes are not expressly or impliedly re¬ 
pealed by the constitution, or by constitutional 
amendments, they remain in full force and effect.®® 


65. tJ.S.—^U. S. V. Chambers, N.C., 
64 act 484. S91 U.S. 217. 78 L. 
Bd. 763, 88 A.L.R. 1610. 

Tramp v. . U. S., C.C.A«Nefr., S6 
F.2d 82—Miller v. U, S.. aCA-Ala., 
69. F.2d XOll—Martino v, U. S., C.C. 
A.Tex.. 69 F.2d 1010—Goldberg- v. 
U. S., aCJLLa., 69 F.2d 1005—Cos- 
siboin V. U. S., C.C.A.La., 69 P.2d 
li)02—Corners V. U. S., C.C.AuLia.. 69 
F.2d 1002—^Hutchens v. U. S., C.C. 
A.Ala., 68 F.2d 1006. 

TJ. S. V. ^derson. D.C.N.T., S F. 
Supfr. 88. 

Me.—re Opinion of Justices. 174 A. 
853. 132 Me. 512. 

N.Y.—Lddo Capital Corporation v. 
Vo»el. 291 N.Y.S. 92, 161 Misc. 48. 

66L U.S.—Case v. Alderson, C.C.A. 
W.Va-, 76 F,2d 26—^Resnam v. U. 
S., aCJiuWash., 67 F.2d 860—Green 
. V. U.‘. S., aCA^Idaho, 67 F.2d 846. 
U. S. V. Gibson. D.C.N’.C., 5 F. 
Supp. 163. affirmed U. S. v. Cham¬ 
bers, 54 S.Ct 434. 291 U.S. 217, 78 
UEd. 768. 89 A.L.R. 1510. 

67. U.S.—U. S. V. Chambers, N.C. 
54 S.Ct 434. 291 U.S. 217, 78 Ii.Ed. 
763, 89 A.Ii.R. 1510. 

67.5 ’Tex.-^Rockholt v. State, 126 S. 
W.2d 488,* 186 Tex.Cr. 479. 

58. Or.—City of Coos Bay v. Aerie 
Ko* 538 ..of Fraternal Order of 
EagrUs, 170 P.2d 389. 179 Or. 83— 
'•City of Klamath Falls v. Oregron 
' iiiauor *Control Commission, 29 P.2d 
664, 146 Or. 83. 


69. Okl.—^Frants v. Autry, 91 P. 193, 
18 OkL 561, 641. 

12 C.J. p 726 note 12—69 C.J. p 69 
note 91. 

OrdlxuuLce for govemmsut of ZToxtlu 
west Territory 

(1) As to matters coming within 
the authority of the states, the ordi¬ 
nance of 1787 for the government of 
the Northwest Territory was super¬ 
seded in such territory on the acces¬ 
sion to statehood of the various 
parts of the territory and the due 
adoption of state constitutions there¬ 
in, except as provisions of the ordi¬ 
nance were adopted by the states 
formed out of such territory. 

U.S.—Sands v. Manistee River Imp. 
Co., Mich., 8 S.Ct. 118, 123 U.S. 
288, 31 KEd. 149. 

Mich.—^Dearborn Tp. v. Bail, 55 N. 

W.2d 201, 334 Mich. 573. 

59 C.J. p 69 note 91 [b]. 

12 C.J. p 725 note 12Ca3 (1), <3). 

(2) A like rule applied in respect 
of a state formed out of territory 
to which the ordinance of 1787 was 
extended. 

Ala.—^Wiswell v. Ross, 4 PorLAla. 
821—^Robertson v. Kennedy, 1 
Stew. 245. 

12 C.J. p 726 note 12 [a] (2). 

60. U.S.—Huse V. Glover, Ill., 7 S. 
. Ct 413, 119 U.S. 643, 30 L.Ed. 487. 

61. Ark.—Hargis v. Hall, 120 S.W.2a 
335, 196 Ark. 878. 

Cal.—Corpus Juris guoted la. *W. Fine 
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6 b Son T. Hall, Ap»., 21 P.2d 697, 
702. 

Ga.—Corpus JUxis Seoundnm cited 
la McKnight v. City of Decatur, 
37 S.E.2d 915, 920, 200 Ga. 6U. 

Okl.—Corpus Juns %xu>ted ia Atchi¬ 
son, T. & S. F. Ry. Co. V. Excise 
Board of Washington County, 35 
P.2d 274, 276, 168 Okl, 619. 

12 aJ. p 725 note 17. 

68 . Al8L—Stone V. State ex rel. Dar- 
tigue, 2 So.2d 334, 30 Ala.App. 163. 

Ark.—Hargis v. Hall. 120 S.W.2d 
335, 196 Ark. $78. 

Cal.—Gardiner v. Bank of Napa, 117 
P. 667, 160 Cal. 677. 

Brown v. Cardoza, 153 P.2d 767, 
67 Cal.App.2d 187—Corpus Juris 
guoted ia W. Fine 8b Son v. Hall, 
App., 21 P.2d 697, 702, . 

Fla.—^Neisel v. Moran, 85 So. 346, 80 
Fla. 98. 

Ga.—Corpus Juris Secundum cited Sa 
McKnight V. City of Decatur, 37 
S.E.2d 915, 920, 200 Ga. 611. 

Mo.—State ex reL Dane v. Pankey, 
221 S.W.2d 196, 359 Mo. 118. 

N.J.—Caparell v. Goodbody, 29 A. 
2d 563, 132 N.J.Eg. 559. 

N.M.—State ex rel. Craig v. Mabry, 
216 P.2d 694, 54 N.H. 258. 

N.T.—^Trustees of Colombia Univer¬ 
sity in City of New York v. Herzog, 
63 N.Y.S.2d 617, 269 App.Dlv. 24, 
affirmed 64 N.E.2d 351. 29$ N.Y. 
605—People V. Tremaine. 235 N.Y. 
S. 556, 226 App.Div. 331, reversed on 
other grounds 168 N.E. 817, 252 N. 
Y. 27. 
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A constitutional provition.as well.'as a statute may, 
however, nullify or amend a statute in so far as fu¬ 
ture operation is concemed,®^ and the constitution 
as the highest and most recent expression of the 

People V. Parkinson, 63 N.T.S. 

2d 903, 187 Misc. 328. 

N.C.—^Norfolk-Southern R. Co. v. 

Forbes, 124 S.E. 132, 188 N.C. 151. 

Okl.-^oxpos Jnzls quoted in Atchi¬ 
son, T. & S. F. Ry. Co. v. Excise 
Board of Washingrton County, 35 P. 

2d 274, 276, 168 OkL 619. 

12 C.J. p 725 note 17, p 726 note 20 
[f] (2). 

Female atiffragre; qualiflcatioiL of 
JnrovB 

Arix—^McDaniels v.. State, 158 P.2d 
151, 62 Ariz. 33$. 

x;bxiltatlbi& aa to Oxtent of repeal 
A provision of a constitutional 
amendment that the amendment shall 
supersede laws in conflict therewith 
operates as an express limitation on 
the extent to which, former laws 
shall cease to be operative, that Is, 
only In so far as they are actually 
inconsistent with the amendment. 

Cal.--Penzlner v. West . American 
Finance Co., 74 P.2d 252. 10 Cal. 

2d 376. 

Statutes not repealed 

(1) Statute limitingr damagres re¬ 
coverable in action for wrongrful 
death to pecunljiry injury. 

Ohio.—Kennedy v. Byers, 140 N.E. 

630, 107 Ohio St 90. 

(2) Pen.Code arts 666, 667, pro- 
hibitingr traffic In intoxicating: liquors, 
in so far as it affected local-option 
territory. 

Tex.—^Letcher v. State, 73 S.W.2d 100, 

126 Tex.Cr. 693. 

Alteration; of xneaningr and scope of 
words 

Constitutional amendment does not 
commonly alter meaning and scope 
of words in statutory law. 

Mass.—Commonwealth v. Welbsky, 

177 N.E. 666, 276 Mass. 398, certio¬ 
rari denied Welosky v. Common- 
~ wealth of Massachusetts, 52 S.Ct, 

201, 284 U.S. 684, 76 Li.Ed. 578. , 

63. Ala.—^In re Opinion of the Jus¬ 
tices, 36 So.2d 480, '251 Ala. 96. 

Mo.—Corpus Juris cited In Marsh v. 

Bartlett, 121 S.W.2d 737, 745. 343 
Mo. 52$. 

I^ev.—Wren v. Dixon, 161 P. 722, 40 
Nev. 170. 

Constitutioual amendment 
While a constitutional amendment 
is a law of a higher character than 
one enacted by the legislature, it has 
the same effect on existing legisla¬ 
tion as one enacted by the ordinary 
methods and may amend or repeal 
a prior statute in copflict with it.— 

Hawley v. Anderson, 195 P. 358, 99 
Or. 191, adopting on rehearing dis¬ 
senting opinion 190 P* 1097, 99 Or. 

191. 


law-tiiakmig power, operates to repeal or supersede 
not only all statutes that are expressly enumerated 
as repealedj®^ hut also all that are inconsist^t with 
the full opc^ration of its. provisions,®® A statute op- 

mlssed 65 S.Ct. 269, 323 XT.S. 678, 
89 L».Ed. 550, rehearing denied 65 
S.Ct. 429, 328 U.S. 818, 89 Lr.Ed. 
650—Corpus Juris quoted lu Marsh 
V. Bartlett, 121 S.W.2d 737, 745, 
848 Mo. 526—State ex rel. Dengel 
V. Hartmann, 96 S.W.2d 829, 339 
Mo. 200—State ex rel. Goldman v. 
Hiller, 278 S.W. 708. 

N.Y.—Livotl V. Fitzgerald, 6 N.T.S*. 
2d 588, 255 App.Div, 711, affirmed 
18 N.B.2d 319, 279 N.Y. 696. 

In re Sweeley, 33 N.Y.S. 869, 12 
Misc. 174, affirmed 42 N.E. 543,' 146 
N.Y. 401. 

N.C.—^Etemmond v.. McRae, 110 S.E. 
102, 182 N.C. 74T. 

N.D.—Corpus Juris Secundum cited 
in Dawson v. Tobin, 24 N.W.2d 737, 
746. 74 N.D. 718. 

Ohio.—^In re Calhoun, 94 N.E. 2d 388, 
87 Ohio App. 193-—Sicker v. Pow¬ 
ers, App., 74 N.E.2d 638. 

Sheets Mfg. Co. v. Neer 'Mfg. 
Co.. 4 Ohio, N.P.,N.S., 201. 

OkL—Atchison, T. & S.: JF, . Ry. Co. 
V. Excise. Board of Washington 
County, 35 P.2d 274, 168 Okl. 619. 
Or.—^Iiadd & Tilton Bank Y. Frawley, 
193 P. 916. 98 Or. 241. 

Pa.—^Peoples Bridge Co. of Harris¬ 
burg V. Shroyer, 60 A2d 499, 365 
Pa. 699—Commonwealth % Bren¬ 
nan, 101 A 947, 258 Pai 1. 

12 C.J. p 726 note 20. 

Fourteentli AmendmcKut to federal 
constitution forbidding states to de¬ 
prive of property without 4ue proc¬ 
ess of law applies to a taking after 
its adoption, under authority of a 
prior statute. 

XT.S.—^Kaukauna Water-Power Co. v. 
Green Bay, etc., Canal Co., Wis., 
12 S.Ct. 173, 142 U.S. 254, 85 D. 
Ed. 1004. 

Statutes superseded, repealed, or 
modified 

(1) Statutory provision for trial 
by Jury of issue of insanity. 

Cal.—^People v. Rumsey, 16 P.2d 780, 

127 CaLApp. 272. 

(2) Statutory provisions regulating 
review of, or appeals from, judicial 
decisions. 

Ga.—^Payne v. State, 180 S.E. 130, 180 
Ga. 609. 

La.—Succession of Lasseigne, App., 
181 So. 879. 

(3) Statutory provision imposing 
on levee boards duties as to con¬ 
struction of roads. 

La.—City of New Orleans v. Board 
of Levee Com’rs of Orleans Levee 
Dist, 115 So. 131, 164 La. 1020. 
Commission established with , power 
to promulgate roles 
‘Where the people, acting through a 
constitutional amendment, set up an 


Initiative measure 

In so far as constitutional amend¬ 
ment with respect to usury changed 
maximum permissible rate of inter¬ 
est, the constitution, in effect con¬ 
stituted an amendment of the usury 
law, notwithstanding the usury law 
was an initiative measure. 

Cal.—^Penziner v. West American Fi¬ 
nance Co., 74 P.2d 252, 10 Cal.2d 
376. 

64. Ky.-^Morgan v. Wickllffe, 61 S. 

W. 18. .1017, 110 Ky. 215, 22 Ky.L. 

. 1648, 63 S,W. 33, 22 Ky.L. 1870. 

Mo.—Corpus Juris quoted in Marsh 
V. BarUett 121 S.W.2d 737, 746, 
848 Mo. 526. 

Repeal uot suspension 
The constitutional amendment of 
1914, abolishing capital punishment, 
did not merely suspend statutes pro¬ 
viding for capital pxmishment and 
method of. carrying death sentence 
into effect, but repealed them. 

Or.—State v. Hecker, 221 P. 808, 109 
Or. 620. 

65-, U.S.-—Beall v. Pin<iney, C.C.A 
Fla.,‘160 F.2d 467, 161 AL.R. 1281. 
Ala.—^In re Opinion of the Justices, 
40 So.2d 330, 252 Ala. 199. 

Ariz.—Miller v. Heller. 206 P.2d 569, 
68 Ariz, 362. 

Ark.—^W. R. Wrape Stave Co. v. Ar¬ 
kansas State Game and Fish Com¬ 
mission, 219 S.W.2d 948, 215 Ark. 
229. 

Cal.—^Penziner v. West American 
Finance Co., 74 P.2d 262, 10 Cal. 
2d 376—^McDonald v. Patterson,. 54 
Cal. 245. * 

Brown v. Cardoza, 163 P.2d 767, 
67 Cal.App.2d 187—Abrams v. City 
and County of San Francisco, 119 
P.2d 197, 48 CaLApp.2d 1—Fenton 
V. Markwell & Co., 62 P.2d 297, 11 
Cal.App.2d 756—W. Fine & Son v. 
H^l, App., 21 P.2d 697. 

Colo.—^In re Interrogatories by the 
Governor Concerning Initiated 
Amendment No. 4, 65 P.2d 7, 99 
Colo. 591. 

Fla.—^Bell v. Vaughn, 21 So.2d 81, 
155 Fla. 551. 

Ga.—Walker Elec. Co. v. Walton, 46 
S.E.2d 184, 203 Ga. 246—^McCollum 
V. Bass, 40 S.E.2d 650, 201 Ga. 537 
—^Dade CcMinty v. State, 89 S.E.2d 
478, 201 Ga. 241—^McKnight v. City 
' of Decatur, 37 S.E.2d 915, 200 Ga. 
611. 

La.—State v. Anderson, 41 So.2d 809, 
215 La. 856. 

Mich.—Galt v. Department of Labor 
and Industry, 16 N.W.2d 869, 810 
Mich. 66. 

Mo.—Pogue V. Swink, 261 S,W.2d 40 
.—Curators of Central College v. 
Bose, 182 S.W.2d 145, appeal dls- 
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§ 43 CONSTmmONAL LAW 

pos«d to the plain terms of a subsequently adopted 
constitutional provision must be regarded as re¬ 
pealed by implication.^5-5 a constitutional provision 
which is a revision of the entire subject matter of, 
and constitutes, a substitute for, a statute will super¬ 
sede such statute.®® 

It is a generally accepted rule, however, that re¬ 
peals by implication are not favored ;®7 in fact there 
is a presumption against such a repeal.®® A consti¬ 
tutional provision does not repeal a statute on the 
ground of repugnance or inconsistency unless they 
are clearly repugnant and so inconsistent that they 
cannot have concurrent operation,®® and, in order 
to effect a repeal by revision, a constitutional pro¬ 
vision must be a revision of the entire subject mat¬ 
ter so that the intention that the provision will be 
a substitute for the prior statute is apparent.*^® The 
foregoing rules are subject to certain qualifications 
and limitations dependent on whether or not the 
constitutional provision is self-executing, as shown 
below in § 60, and, according to some cases, a self¬ 
executing, prohibitory, and restrictive provision ren¬ 
ders null and void existing statutes inconsistent with 
the constitutional provision in the absence of an 
effective saving clause, as considered infra § 49. 


Some constitutional amendments merely suspend, 
and do not repeal, statutes relating to the same sub¬ 
ject^ 

Territorial lazvs. Usually territorial laws are not 
repealed by the admission of the territory as a 
state, and the adoption of a state constitution, ex¬ 
cept to the extent that they are inconsistent with 
the constitution.^® A territorial statute may be su¬ 
perseded and rendered ineffective, however, where 
it is in conflict with a provision of the state con¬ 
stitution.*^® 

Appropriation laws, A statute making an appro¬ 
priation of money from the public treasury is not 
necessarily affected by the subsequent adoption of 
a constitutional provision prescribing a different 
method of making appropriations,^^ or by a subse¬ 
quent constitutional provision in respect of the in¬ 
debtedness, and the disbursement of moneys, of the 
state.*^® A constitutional amendment may modify or 
nullify an existing legislative appropriation against 
which no obligations of the commonwealth have is- 
sued.*^®-® According to some cases, a constitutional 
provision forbidding the appropriation of money for 
a longer time than that prescribed will operate to 
render prior appropriations unavailable after the 


administrative commission to accom¬ 
plish certain public purposes, it can 
clothe the commission with power to 
adopt rules to carry out purpose of 
the amendment which would repeal 
statutes confllctinir with the amend¬ 
ment and the rules. 

Fla.—Sylvester v. Tindall, 18 So. 2d 
892, 154 Fla. 663. 

65.5 Ohio.—Jelm v. Jelm, 98 N.E. 
2d 401, 165 Ohio St. 226, 22 A.Ii.R. 
2 d 1300. 

Sicker v. Powers, App., 74 N.B. 
2d 638. 

Pa,—Peoples Bridge Co. of Harris¬ 
burg V. Shroyer, Com.Pl., 58 Dauph, 
Co. 25, affirmed 50 A.2d 499, 356 
Pa. 699. 

Sjatest expression, of intentloii 

The doctrine relating to implied re¬ 
peals and amendments applies alike 
to constitutions and statutes and re¬ 
quires that earlier expressions yield 
when necessary to give effect to latest 
expression of intention of those 
whose intention is entitled to control. 
Ohio.—Sicker v. Powers, App., 74 N. 
m2d 638. 

66 . Cal.—^Fenton v. Markwell & Co., 

. 52 P.2d 297, 11 Cal.App.2d 755. 
Tex.—^Plainos v. Houchins, Civ.App., 
106 S.W.2d 745, reversed oh other 
grounds Houchins v. Plainos, 110 
S.W.2d 649, 130 Tex. 413. 
Xotentlonal oanissiOB. 

Under rule ’‘expresslo unius est 
exclusio alterius,** intentional omis¬ 


sion from constitutional amendment 
of words “and appellate Jurisdiction 
in the trial of chancery cases,^' ap¬ 
pearing in provision defining Jurisdic¬ 
tion of courts of appeal, deprived 
such courts of Jurisdiction to review 
equitable causes de novo. 

Ohio.—Sicker v. Powers, App., 74 N. 
R2d 638. 

67. Cal.—Pine & Son v. Hall, 
App., 21 P.2d 697. 

Ohio.—Sicker v. Powers, App., 74 N. 
H.2d •638. 

68 . Cal.—^Penziner v. West Ameri¬ 
can Finance Co., 74 P.2d 252, 10 
Cal.2d 376. 

68 . Ariz.—^McDaniels v. State, 158 P. 

2d 151, 62 Ariz. 339. 

Cal.—Penzlner v. West American 
Finance Co., 74 P.2d 252, 10 Cal. 
2d 376. 

Ohio.—Sicker v. Powers, App., 74 N. 

£!.2d 638. 
modlfioatioB. 

Where a modification will suffice, 
a repeal will not be presumed. 

Cal.—^Penziner v. West American Fi¬ 
nance Co., 74 P.2d 262, 10 Cal,2d 
376. 

Oonstruotion in light of snbseqnent 
constitution 

As bearing on the question as to 
conflict, “not exempt from taxation” 
in statute relating to taxation passed 
before Constitution of 1921 now 
means “not exempt from taxation 
under the Constitution of 1921.” 
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La.—^N ew Orleans Securities Co. v. 
City of New Orleans, 139 So. 633, 
173 La. 1097. 

70. Cal.—Penziner v. West Ameri¬ 
can Finance Co., 74 P.2d 232, 10 
Cal.2d 376. 

71. Fla.—State ex rel. Hoffman v. 
Powell, 159 So. 60S, 118 Fla. 296— 
Coleman v. State ex rel. Race, 159 
So. 504, 118 Fla. 201. 

72. Ariz.—Miller v. Heller, 206 P.2d 
669, 68 Ariz. 356—High v. State, 
130 P. 611, 14 Ariz. 429. 

12 C.J. p 725 note 14. 

73 . Mich.—Dearborn Tp. v. Dali, 55 
N.W.2d 201, 334 Mich. $73. 

Wash.—^Duncan Tp. v, Stayr, 180 P. 

. 476, 106 Wash. 514. 

Statute abrogated or modified 

Okl.—State ex rel. R. J. Edwards, 
Inc., V. Keith, 66 P.2d 1039, 1T9 
OkL 563. 

Ten^itoxlal cliarter 

Ariz.—Miller v. Heller, 206 P.2d 669. 
68 Ariz. 356. 

74. Cal.—Western Shore Lumber Co. 
v. Riley, 218 P, 761, 192 Cal. 144— 
Railroad Commission of the State 
of California v. Riley, 218 P. 4X5, 
192 Cal, 54. 

12 C.J. p 729 note 40. 

75. Ala.—In re Opinion of the Jus¬ 
tices, 176 So. 367, 234 Ala. 555. 

75.5 Pa.—^Peoples Bridge Co. of Har¬ 
risburg v. Shroyer, 50 A.2d 499, 355 
Pa. 599. 
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lapse of the prescribed period from the time 
constitution takes effect and, where money was 
appropriated but not expended before the adoption 
of a constitutional amendment limiting the amoimt 
of the appropriation, the money so appropriated is 
available only to the extent authorized by the 
constitutional provisionJ*^ 

Withdrawal of legislative power; repeal of con- 
stitutional provisions. An act of congress cannot 
survive as law when the power to enact it granted 
by the constitution of the United States has been 
withdrawn, and, therefore, in the absence of a sav¬ 
ing clause in an amendment to such constitution 
which repeals another provision, the amendment, 
when duly adopted, renders inoperative an act of 
congpress to the extent that such act rested solely on 
power gpranted by the repealed provision,^^ and to 
the extent that the act was part of the enforcing 


CONSTITUTIONAL LAW § 43 

machinery under the repealed ameridment.'^^ On 
the other hand the adoption of a repealing amend¬ 
ment does not render inoperative an act of congress 
which is not dependent for its operative force and 
validity on power derived by congress from the 
repealed provision.^o The repeal of the Eighteenth 
Amendment to the constitution of the United States 
did not render inoperative state legislation against 
engaging in traffic in intoxicating liquor which was 
not dependent for its validity on such amendment,*^ 
nor did such repeal affect a state statute making it 
unlawful to operate a motor vehicle bn the public 
highways, while intoxicated.^^ The repeal of a 
provision of a state constitution does not of itself 
repeal a state statute containing provisions similar 
to, or covering the subject of, the repealed provision 
where the power of the legislature to enact the 
statute was not derived from the repealed provi- 
sion.*3 The adoption of an amendment which re¬ 


vs. La.—state v. Jumel, 35 La.Ajin. 
637. 

77. Cal.—Hilborn v. Nye, 114 P. 801, 
15 CaLApp. 298. 

78. U.S.—U. S. V. Chambers, N.C, 
54 S.Ct 434, 291 U.S. 217, 78 L.Ed. 
763, 89 AL.K. 1610. 

Gold V. V, S.. aC,A.N.X, 102 
P.2d 350—Tramp v. U. S., C.C.A. 
Neb., 86 P,2d 82—Scott v. XT. S., 
C.C.A.N.M., 78 F.2d 791—Case v. 
Alderson. CGAW.Va., 76 P.2d 25 
—Miller v. U. S., C.C.A.Ala., 69 P.2d 
1011—Martino v. U. S., aC.ATex„ 
69 F.2d 1010—Goldberg v, U, S., 
CC.A.La., 69 F.2d 1005—Cossiboin 
V. U. S., C.C.A.La., 69 F.2d 1002— 
Comerz v. XT. S., C.C.A.La,, 69 P,2d 
1002—Hutchins v. U. S., CCAAla., 
68 F.2d 1006—Smallwood v. U. S., 
C.C.A.Te3C., 68 F.2d 244. 

U. S. V. Zager, D.C,Md„ 14 F. 
Supp. 23, affirmed, C.C.A., Zager v. 
XT. S., 84 F.2d 1023, certiorari denied 
67 S.Ct 19. 299 U.S. 668, 81 L.Bd. 
411—U. S. V. Friedman, D.C.N.T., 8 
F.Supp. 829—^U. S. V. Bacon, D.a 
Tex., 7 F.Supp. 690—U- S. v. 
Smith, D.COkl., 6 F.Supp. 470— 
U. S. V. Borke, D.C.Mich., 6 F.Supp. 
429. 

Ga.—^Pennington v. Moore, 177 S.B. 
706, 179 Ga. 889. 

La.—State v. Carter, 163 So. 676, 179 
La. 166. 

Me.—^In re Opinion of the Justices, 
174 A. 863, 132 Me. 612. 

N.T.—^Lido Capital Corporation v. Vo¬ 
gel, 291 N.Y.S. 92, 161 Misc. 48. 
Bepeal of statute unnecessary 
In view of the rule stated in the 
text, the repeal of a statute depend¬ 
ent for its validity on the repealed 
amendment is not necessary in order 
to render the statute Inoperative. 
U.S.—U. S. V. Gibson, D.C.N.C., 6 F. 
Supp. 163, affirmed U. S. v. Cham¬ 


bers, 64 S.Ct 434, 291 U.S. 217, 78 

L. Bd. 763, 89 A.L.R. 1610. 

Penalty for violation of state law 

The provision of Revenue Act 1926 
§ 701, 26 U.S.C.A. §9 1395, 1397 (a) 

(2), imposing a penalty for violation 
of a state law, was rendered inoper¬ 
ative by the adoption of the Twenty- 
First Amendment which repealed the 
Eighteenth Amendment. 

U.S.—U. S. V. Keterson, Okl., 66 S.Ct 
229, 296 U.S. 299, 80 L.Bd. 241—U. 
S. V. Constantine, Ala., 66 S.Ct 223, 
296 U.S. 287, 80 L.Ed. 233. 

Green v. Page, D.C.Ga., 9 F.Supp. 
844. 

79. U.S.—U. S. V. Keterson, Okl., 66 
S.Ct 229, 296 U.S. 299, 80 L.Bd. 
241—U. S. V. Constantine, Ala., 56 
S.Ct 223, 296 U.S. 287, 80 L.Ed. 233. 

8a Statutes not nullified by repeal 
of Eighteenth Amendment 

(1) Provisions of National Prohi¬ 
bition Act and acts supplementary 
thereto, validity of which did not 
depend on the Eighteenth Amend¬ 
ment 

U.S.—^Tramp v. U. S., C.C.A.Neb., 86 
P.2d 82—Scott V. U. S., CCAN. 

M. , 78 P.2d 791. 

U. S. V. Van SchaAck Bros. Chem¬ 
ical Works, D.C.I11., 33 F.Supp. 822 
—U. S. V. Zager, D.C.Md., 14 F. 
Supp. 23, affirmed, C.C.A., Zager v. 
U. S., 84 F.2d 1023, certiorari de¬ 
nied 67 S.Ct 19, 299 U.S. 668, 81 
L.Bd. 411—U. S. V. Sendrow, D.C. 

N. J., 11 F.Supp. 464—U. S. v. An¬ 
derson, D.C.N.Y., 8 F.Supp. 88— 
U. S. V. Bacon, D.C.Tex., 7 F.Supp. 
590. 

(2) Internal revenue laws with re¬ 
spect to alcohol and intoxicating lia- 
uors. 

U.S.—^United Cigar Whelan Stores 
Corp. v. U. S., fJ.C.A.Mont, 113 F. 
2d 340—^Bandy v. Zerbst, CC.A.Ga., 
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99 P.2d 683—Scott v. U. S., C.CJL 
N.M.. 78 F.2d 791. 

U. S. V. Rosenzweig, D.C.Pa., 26 
F.Supp. 811. 

(3) Provisions of National Prohibi¬ 
tion Act tit 2 §§ 4, 9. 27 U.S.C.A. 9§ 
13, 21, in so far as they related to 
regulation and collection of revenue. 
U.S.—^Helvering v.. Druggists Spe¬ 
cialties Co., aCA^Pa., 76 F.2d 743. 

(4) Industrial Alcohol Act, 27 U.S. 
C.A § 71 et seq. 

U.S.—^Helverlng v. Druggists Special¬ 
ties Co., supra. 

U. S. V. Wilson, D.CN.Y., 9 F. 
Supp. 968. 

(6) Various acts defining offenses. 
U.S.—^Deutsch v. Aderhold, C.C.A.Ga, 
80 F.2d 677—Case v. Alderson, CCX 
AW.Vsu, 76 F.2d 26—^Morrison v. 
U. S., C.C.A.La., 71 F.2d 368, certio¬ 
rari denied 65 S.Ct 104, 293 U.S. 
689, 79 L.Ed. 684—^Benton v. U- S., 
C.C.A.N.C., 70 F.2d 24, certiorari de¬ 
nied 64 S.Ct 778, 292 U.S. 642, 78 
L.Ed. 1494. 

U. S. V. Anderson, D.C.N.Y., 8 F. 
Supp. 88—^U. S. v. Bacon, D.C.Tex., 
7 F.Supp. 690. 

Office of prohibition investigator not 
eliminated 

U.S.—U. S. V. Wilson, D.CN.Y., 9 F. 
Supp. 968. 

81. N.D.—State V. Norton, 265 N.W. 
787, 64 N.D. 675. 

Pa.—Commonwealth v. Caravella, 173 
A 828, 113 Pa.Super. 263. 

82. Cal.—^People v. Fellows, 84 P. 
2d 177, 139 CaLApp. 337. 

83. Kan.—State ex rel. Smith v. 
Springer, 201 P.2d 116, 166 Kan. 
283. 

Statutes pertaining to intoadcattng 
liquors 

Kan.—^Manning v. Davis» 201 P.2d 113, 
166 Kan. 278. 
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peals a provision of a state constitution may^ how¬ 
ever, repeal a statute which is based on the re¬ 
pealed provision and which is inconsistent with the 
amendment, notwithstanding there is no express re- 
peal.9^ 

Revival. Statutes which are merely suspended by 
a subsequent constitutional amendment are some¬ 
times rendered operative by the terms of a still later 
amendment, which supersedes such earlier amend¬ 
ment,and it is competent to revive by a constitu¬ 
tional amendment a statute which was repealed by 
a prior amendment.^® The repeal of a provision 
of the federal constitution resulting in rendering in¬ 
operative a statute dependent on such provision does 
not of itself revive a statute which was repealed 
by the statute so rendered inoperative,87 but the re¬ 
peal of a state constitutional provision prohibiting 
the sale of intoxicating liquor has been held to revive 
statutes providing for local control of the sale of 
intoxicating Iiquor.^7.5 

b. Special and Local Laws 

Constitutional limitations on special or local laws, 
without tnorp, do not operate to repeal or render inoper- 
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ative preexisting laws of that class which were constitu¬ 
tional'when enacted. 

G)nstitutional limitations on special or local laws, 
without more, do not operate to repeal or render 
inoperative preexisting laws of that class which 
were constitutional when enacted.^'^-S® A constitu¬ 
tional provision forbidding the enactment of local 
or special laws, which is not retroactive, under the 
rules set forth in Statutes § 155, does not operate as 
a repeal of such laws passed before the constitution 
went into effect.** Such laws are repealed, how¬ 
ever, by express constitutional provisions for re¬ 
peal.** General provisions which are clearly in¬ 
tended to cover the entire subject to which prior 
acts relate, and which are inconsistent with such 
acts, operate as an implied repeal.** 

Provision that property shall be assessed for tax¬ 
es under general laws and by uniform rules, abro¬ 
gates all special or local laws which provide for any 
different assessment, but does not necessarily ab¬ 
rogate laws which relate to details of the method 
of assessment and collection.*^ Provisions as to 
uniformity and the like sometimes abrogate laws 
providing for exemptions from taxation which con¬ 
travene the constitution.** 


Neb.—Wilson v. State. 266 N.W. 614, 
130 Neb. 752—Zimmerman v. State, 
264 N.W. 668, 180 Neb. 269. 

N.D.—State v. Houge, 271 N.W. 677, 
67 N.I>. 261—State v. Norton, 266 
N.W. 787, 64 N.D. 676—Ex parte 
Aipperspach, 248 N.W. 488, 63 N.D. 
358. 

W.Va.—State v. McClung, 182 S.E. 
866 , 116 W.Va. 691. 

Bepeal of self-executiiLg provisloii of 
oonstltation 

A constitutional provision, merely 
because it repealed a self-executing 
provision of the constitution, did not 
repeal a statute which contained 
Substantially the same provisions as 
such repealed provision; where the 
validity of ‘ the statute was not de¬ 
pendent on the repealed provision. 

U.S.—^In re Motor Transit Terminal 
Corporation, D.C.Cal., 4 F.Supp. 841, 
Cal.—Kaysser v. McNaughton, 57 P. 
2d 927, 6 Cal.2d 248. 

W. Pine & Son v. Hall, App., 21 
P.2d 697, 

NT.—Anglo California Nat Bank of 
San Francisco v. Klein, 296 N.Y.S. 
191, 162 Misc. 898. 

a4. Cah—Martello v. Superior Court 
in and for Los Angeles County, 261 
P, 476, 202 CaL 400. 

8 b. Fla.—Campbell v. Bast Coast I 
Beverage Co,, 168 So. 817. 124 Fla. j 
607—State ex reL Hoffman v. Pow¬ 
ell. 169 So. 608, 118 Fla. 296—Cole- 
' man v. State ex reL Pace, 169 So. 
604, 118 Fla. 20L 


86 . Or,—State v. Payne, 244 P,2d 
1025, 196 Or. 624—State v. Hecker, 
221 P. 808, 109 Or. 620. 

Death penalty 

Constitutional amendment of 1920 
providing for death penalty revived 
statutes repealed by amendment of 
1914 which abolished death penalty, 
and gave superior authority to such 
statutes over L.1920 c 20, passed in 
anticipation of the adoption of such 
amendment of 1920, if both sets of 
statutes cannot stand. 

Or.—State v. Hecker, supra. 

87. U.S.—Bender v. U. S., aC.A.N. 
J., 93 F.2d 814. 

87.5 Tex.—Rockholt v. State, 126 S. 
W.2d 488, 136 Tex.Cr. 479. 

87.60 N.J.—Washington Nat. Ins. Co. 
V. Board of Review of N. J. Unem¬ 
ployment Compensation Commis¬ 
sion, 64 A.2d 443, 1 NJ. 645. 

88 . Ark.—Cone v. Garner, 3 S.W.2d 
1, 175 Ark. 860. 

Mo.—Lefman v. Schuler, 296 S.W. 
808, 317 Mo. 671. 

N.C.—In re Wingler, 68 S.B.2d 372, 
231 N.C. 660. 

59 C.J. p 721 note 53—12 C.jr. p 728 
note 31. 

Enactment of consolidated or oodi. 
fled law was not to be regarded as 
a new law enacted in violation of the 
constitution but merely a continua¬ 
tion of the old law, valid when adopt¬ 
ed and not rendere^d invalid by adop¬ 
tion of constitutional provision. 
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N.T.—Robinson v. Broome County, 
93 N.T.S.2d 662, 276 App.t)lv. 69, 
affirmed 93 N.E.2d 77, 201 NT. 624. 
Stock law district 
Constl890 S 90 (q), prohibiting 
local laws relating to stock laws, 
etc., was not retroactive so as to re¬ 
peal L.18S2 c 231, creating a stock 
law district in Lowndes county. 

Miss.—^Moore v. Cunningham, 87 So. 
112 , 124 Miss. 537. 

88 . Ky.—^Louisville v. Vreoland. 131 
S.W. 195, 140 Ky. 400, 

12 C.J. p 728 note 32. 

90. Fla.—Bell v, Vaughn, 21 So.2d 
31, 165 Fla, 551. 

Pa.—Commonwealth v. Brennan, 101 
A. 947, 268 Pa. 1. 

12 C.J. p 728 note 33. 

Statute repealed 

Statutory provision giving extra¬ 
territorial jurisdiction to police 
court of city. 

Ky.—Rieser v. Ward, 236 S.W. 255, 
193 Ky. 368. 

9L NJ.—^Little V. Oliver, 34 A. 943, 
69 N.J.Law 89. 

Support of Public Schools v. 
Trenton, 30 NJ.Eq. 667, 

12 CJ. p 726 note 20 [e] <2). 

92. Ky.—Louisville, etc., R. Co. v. 
Barbourville, 48 S,W. 985, 105 Ky. 
174, 20 Ky.L. 1105. 

Mo.—State ex rel. Morgan v. Hemen- 
way, 198 S.W. 825, 272 Mo. 187. 
QnestloiL as to confiiot 
Provision repealing all laws In 
conflict with the constitution does 
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Charters of municipal corporations. A constitu¬ 
tion or amendments thereto may effect the tepeal 
of provisions of municipal charters which are in¬ 
consistent with the constitutional provisions,but 
do not necessarily render inoperative charter provi¬ 
sions which are not inconsistent with the constitu¬ 
tion.^^ A constitutional prohibition against the 
granting or adopting of special municipal charters 
does not necessarily repeal existing charters,^5 nor 
does a constitutional amendment prohibiting the 
legislature from enacting, amending, or repealing 
any municipal charter repeal a municip^ charter 
previously granted.^® 

Charters of private corporations. As a general 
rule, the adoption of a constitutional provision for¬ 
bidding the enactment of special or local laws does 
not affect the charters of private corporations previ¬ 
ously granted or the rights conferred by thenL^*^ A 
state may exercise its constitutional power to amend 
or alter a corppr^ite charter by adopting a constku- 
tional provision which covers the subject matter of 
a provision in a charter and is inconsistent there- 
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withi** A provision in a railroad charter aiithbriz- 
ing municipalities to subscribe to its stock, without 
submission to a vote, was not repealed by the adop¬ 
tion of a subsequent constitution prohibiting such 
subscriptions.®^ 

' c. Saving Clauses 

Saving clausas In constitutional provisions may con¬ 
tinue statutes in force. 

' A constitutional provision to the effect that all ex¬ 
isting laws not repugnant to the constitution are 
continued in force until they expire by their own 
limitation, or are altered, or repealed by the legis¬ 
lature has the effect of continuing in force statutes 
hot in conflict with the constitution.^ Some consti¬ 
tutional provisions continue in force statutory pro¬ 
visions which are in conflict with constitutional pro¬ 
visions which require legislation to enforce thjsm 
for, and only for, a specified period after the adop¬ 
tion of the constitution, in the absence of amend¬ 
ment or repeal of the statute or any legislation to 
enforce the conflicting constitutional provision.^ A 


not necessarily repcial a special stat¬ 
ute mrantinsT a tax exemption on the 
S^round that such statute Is in con¬ 
flict with a provision of the consti¬ 
tution which is a general law as to 
uniformity In taxation. 

I^a.—State ex reL Police Jury of Oua¬ 
chita Parish V. Hanna, 76 So. 619, 
142 X4a. 224. 

93. TJ.S.—East St Liouls ▼. TJ. S., 
HL, 7 S.Ct 789. 120 U.S. 600, 80 U 
Ed. 798. 

Ala.—^Mobile v. Dargan, 46 Ala. 310. 
CaL—^Thomason v. Ashworth, 14 P. 
6J6. 78 CaL 78. 

Bansome-Crummey Co. v. Wood- 
hams, 166 P. 62, 29 CaLApp. 866. 
Md.—HAgerstown ▼. Dechert 32 Md. 
869. 

12 C.J. p 728 note 84. 

Speotol aet, applieahle to partioalar 
city , . 

CaL—^Don^ue v. Graham, 61 Cal. 
276—^McDonald v. Patterson, 54 Cal. 
246. 

94. Idaho.—Common School Dist Nfo. 
1 of Nez Perce County, 227 P.2d 
947, 71 Idaho 192. 

Md.-—Hagerstown r. Dechert 82 Md. 
869. 

NT.J.—^Public School Trustees r. City 
of Trenton, 30 N.J.Ea. 667. 
Frovlsloiui graatlmg taadag powers 
Mo.—^Kansas City v. J. I. Case 
Threshing Mach. Co., 87 S.W.2d 196, 
887 Mo. 918. 

48 C.J. p 159 note 18. 

95. Arts.—^McCarthy v. City of Tuc¬ 
son, 225 P. 829, 26 Aria. 811. 

.Ill.—Guild V. Chicago, 82 IlL 472— 
Covington T* East St Louisa 78 HI. 
648. 


lowa.—^Talarico v. City of Daven¬ 
port 244 N.W. 760, 216 Iowa 186. 

12 C.J. p 728 note 35. 

96. Or.—^Portland v. Parker, 188 P. 
852, 69 Or. 271. 

97. Ohio.—State v. Boosa, 11 Ohio 
St 16. 

12 C.J. p 728 note 88. 

9a Ky;—Commonwealth v. Porter, 68 
S.W. 621, 118 Ky. 576, 24 Ky.D.. 
864. 

12 CJ. p 729 note 89. 

99 . Mo.—State v. Greene County, 54 
Mo. 640. 

1 . Ark.—Henry v. State, 26 Ark. 623. 
La.—State v. American By. Express 
Co., 106 So. 544, 159 La. 1001—. 
Walker v, Superior Brass ^ Copper 
Foundry Co., 94 So. 139, 162 La. 
626. 

Mich.—City of Niles v. Michigan Gas 
& Electric Co., 262 N.W. 900, 278 
Mich. 255. 

Mo.—State ex reL McAllister v. Slate, 
214 S.W. 85, 278 Mo. 670, 8 AL.R. 
1226. 

Neb.—^Ringer v. State, 207 N.W. 928,, 
114 Neb. 404—^Phegley v. State, 202 
N.W. 419, 118 Neb. 138. • 

N.J.—^Application of Palmer, Co., 61 
A2d 922 

Ohio;—Craig v. Welply, 136 N.B. 143, 
104 Ohio St 812—State v. Cooper, 
119 N.B. 268, 97 Ohio St 86. 

Okl.—^Meloy v. Woodward, 120 P. 

1119, 7 Okl.Cp. 16. 

12 C.J. p 727 note 23. 

Special or local legislation 
Fact that the statute in question 
is a local or special law, such as 
a municipal charter, does not pre-. 
vent its continued operation, 
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Colo.—People . v. Jobs, 4 P. .798, 7 
Colo. 475, 4 P. 1124, 7 Cblb. 689. 

Territorial laws 

(1) State constitutions adopted on 
admission of territories to statehood 
usuaHy by their terms have continued 
in force territorial laws, with certain 
qualifleations. 

U.S.—^In re Nelson, D.C.Wash., 69 F. 
712. 

Okl.—State ex reL H. J. Edwards, 
Inc., V. Keith, 66 P.2d 1059, 179 
OkL 668. 

Wyo.—State v. Bemweiser, 271 P. 18, 
89 Wyo. 814. 

69 aj. p 70 note 96—12 CJ. p 725 
note 14, p 727 note 28. 

(2) In construing the words **all 
laws in force in the Territory," as 
used in a schedule, the court quoted 
the Oxford Dictionary in giving the 
meaning of "in force" as in "binding 
power, validity," and said that "by 
*in effect,' which is omitted from the 
schedule, is meant 'operative.'" 
Okl.—Chicago, R. L & P. By. Co. v. 

Holliday, 145 P. 786, 795, 46 OkL 

686 . 

8. Ky.—^Morgan v. Wickliffe, 61 S. 
W. IS, 1017, 110 Ky. 216, 22 Ky.L. 
1648, 68 S.W. 88, 22 3Cy.L. 1870. 
Mo.—State v. Knight, 206 S.W.2d 830, 
856 Mo. 1283—State ex reL AJllson 
V. Barton, 197 S.W.2d 667, 866.Mo. 
690. 

Statute not incoasUrtent with eea. 
stitutlon. 

Constitutional provision considered 
in the text does not repeal a stat¬ 
ute not inconsistent with the consti¬ 
tution, ' • ‘ 
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provision that all laws shall continue in force until 
altered or repealed recognizes that such laws may 
be altered or repealed by legislative act.^ Consti¬ 
tutional provisions as to particular subjects may 
continue certain statutes in force.* Laws continued 
in force by a provision of the constitution are as 
valid as though reenacted by the legislature.® 

A statute must, of course, come within the terms 
of a saving clause of a constitution in order that it 
may continue in force pursuant to such clause after 
the constitution becomes operative,® and saving 
clauses do not usually continue in force statutes 
which are repugnant to the constitution.^ A con¬ 
stitutional provision continuing in force laws in 
force on a certain date, which are not inconsistent 
with the constitution, repeals a statute enacted in¬ 
termediate such date and the subsequent adoption of 
the constitution,® and also a statute which was en¬ 
acted before, but is to go into effect after, the date 
specified.® The laws of the Republic of Texas were 
continued in force by the constitution of that state, 
in so far as such laws were riot inconsistent with 
ihe federal or state constitutions or with the resolu¬ 
tion for the annexation of Texas.®*® 

g 44 , Comxnon Law 

The common law, In so far as It Is not repugnant to, 
or In conflict with, the organic *law, remains in effect on 
the adoption of a constitution. 
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The common law, in so far as it is not in conflict 
with, or repugnant to, the organic law, remains in 
effect on the adoption of a constitution.®*®® As in 
the case of statutes, the common law is repealed by 
the constitution to the extent that it is inconsistent 
therewith, and only to that extent.*^® A constitu¬ 
tional provision that all laws shall continue in force 
until altered or repealed reserves to the people the 
right to alter laws of common-law origin by legis¬ 
lative 2 LCtM 


§ 45. Validating Existing Laws and Acts 
Thereunder 

A constitutional provision may ratify and validate a 
previously enacted statute, but the adoption of a constl- 
tutional provision, which merely permits the enactment 
of a statute of a certain type, does not of itself validate 
such a statute which was void when enacted before such 
adoption. 

A, constitutional provision may ratify and validate 
a previously enacted statute,but it will not so 
operate unless an intention to do so is clearly mani- 
fested.’^’^-®5 An express ratification clause neces¬ 
sarily has a retroactive effect, since it refers to what 
has already been done^i-®® and the statute ratified 
is validated as of the date of its’enactment^i*®® 

Subject to the rule recognized or applied in some 
cases, that the constitutionality of a statute is tested 
as of the date when the statute is to become efiec- 


Ky.—Commonwealth v. Grinstead, 56 
S.W. 720, 108 Ky, 59. 21 Ky.L. 1444, 
67 S.W. 471, 22 Ky.U 377. 

3 , Or.—^Noonan v. City of Portland, 
88 P.2d 808, 161 Or. 213—Covey 
Drive Yourself & Garagre v. City 
of Portland, 70 P.2d 666, 157 Or. 
117—^Perozzi v. Ganlere, 40 P.2d 
1009, 149 Or. 380. 

divorce 

Amendment by legislative act of 
territorial law as to divorce was per¬ 
missible. 

Or.—Andrews v. Andrews, 24 P.2d 
332, 144 Or. 200. 

4 , oa.—^Board of Education and Or¬ 
phanage for Bibb County v. State 
Board of Education, 197 S.E. 261, 
186 Ga. 200. 

Miss.—^Miller v. Columbus & G. Ry. 
Co., 122 So. 866, 154 Miss. 317, 127 
So. 784, reversed on other grounds 
Columbus & G. R. Co. v. Miller, 61, 

S.Ct. 392, 288 IT.S. 96, 76 L.Ed. 861. 
Mo.—State, on Inf. of Taylor, v. Ki- 
burz, 208 S.W.2d 286, 367 Mo. 309. 
12 C.J. P 727 note 24. 

Term of oiBOLoe 

Constitutional provision that terms 
of all persons holding public office to 
which they had been elected or ap¬ 
pointed at time 194.5 constitution 
shall, take elf set shall not be affected 
thereby, protects the then incumbents 


by conferring on them right to hold 
for the remainder of their respective 
terms, but it has no reference to the 
successors. 

Mo.—State, on Inf. of Taylor v. Ki- 
burz, supra. 

5. Ark.—^Henry v. State, 26 Ark. 
523. 

6 . Borough charter 

A borough charter was not a con¬ 
tract within the meaning of a con¬ 
stitutional provision that all “con¬ 
tracts" shall continue as though this 
constitution has not been adopted. 
Pa.—Commonwealth v. Hiltner, 161 
A. 323, 307 Pa. 343. 

Act of colonial legislature not in 
force 

N*,y.—^Beers v. Hotchkiss, 238 N.T.S. 
463, 136 Misc. 796, affirmed 246 N. 
y.S. 478, 230 App.Div. 447, reversed 
on other grounds 175 N.H 606, 256 
N.y. 41, 

7 - S.C—Cohen v. Hoff, 5 S.C.L». 600. 
Wis.—State v. Giles, 2 Finn. 166, 1 
Chandl, 112, 62 Am.D. 149. 

Ohio.—Sicker v. Powers, App., 74 N. 
E.2d 638. 

a Ark.—Stull V. Graham, 31 S,W. 4$, 
60 Ark. 461. 

12 C.X P 727 note 23 [b], 

9 . Cal.—Speegle v. Joy, 60 Cal. 278. 
9 .$ Tex.—State v. Humble Oil A Re- 
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flningr Co., Clv-App.. 187 S.W.2a 
93, opinion supplemented 194 S.W. 
2 d 811. 

9A0 N.J.—Caparell v. Goodbody, 29 
A.2d 663, 132 N.J.Eq. 669—Camden 
Trust Co. V. Handle, 26 A.2d 865, 
132 N.XEq. 97. 

10 . Ohio.—Chicago, etc., R. Co, v. 
Keith. 66 N.B. 1020, €7 Ohio St 
279, 60 KR.A. 525. 

11 . Or.—^Perozzi v. Ganlere, 40 P.2d 
1009, 149 Or. 330. 

11.50 Minn.—State v. Duther, 67 K. 

W. 464, 56 Minn. 156. 

IIJSS N.H.—Trustees of Phillips Ex¬ 
eter Academy v. Exeter, 27 A.2d 
669, 90 N.H. 472. 

11.00 Da.—^Peck v. Tug well, 6 So. 2d 
524. 199 Da. 125. 

1D65 lA.—Peck V. Tugwell, supra. 
XSnabling act distinguished 
Although enabling acts enacted in 
anticipation of an amendment of the 
constitution take effect only when the 
amendment itself takes effect, clauses 
in constitutional amendments de¬ 
claring that any legislation based on 
amendment should be validated and 
ratified by adoption of amendment 
have a retroactive effect and the leg¬ 
islation takes effect from the date 
of its passage. 

Da.—Peck v. Tugwell, supra. 
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tive and that a sfaltute may be enacted in anticipa¬ 
tion of the adoption or taking efifect of a constitu¬ 
tional amendment, as discussed infra § 47, an act of 
a legislature not authorized by the constitution at 
the time of its passage is absolutely void, and, if not 
reenacted, is not validated by a subsequent amend¬ 
ment to the constitution or by the adoption of a new 
constitution which merely permits the passage of 
such an act;i2 and a like rule has been applied to 
a municipal ordinance but a constitutional pro¬ 
vision, which from the language used shows ex¬ 
pressly or by necessary implication that it was in¬ 
tended to operate retrospectively by validating ante¬ 
cedent imconstitutional legislation, renders valid all 
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such legislation to, which the constitutional provi¬ 
sion relates, without reenactment by the legisla¬ 
ture,unless such attempted validation would im¬ 
pair the obligations of a contract or divest vested 
rights.^5 So, prior legislation may be validated by 
constitutional provisions confirming and validating 
acts of illegal legislative bodies.^® 

Questions as to the effect of inclusion of uncon¬ 
stitutional statutes in a code or revision are con¬ 
sidered in Statutes § 274. 

A statute which in te'rms is ratified and approved 
by a constitutional amendment does not necessarily 
become a part of the constitution,^*^ but, according 


12 . U.S.—Ooxpus Juris cited in 
Puerto Rico Brokeragre Co., Ine. v. 

U. S.. Oust & PatApp., 71 P.2d 
469, 472. 

Mich.—^People v. Frencavagre, 206 Nl 
W. 667, 233 Mich. 369. 

Mo.—In re Graves, 30 S.W.2d 149, 
325 Mo. 888—State v. O'Malley, 117 
S.W.2d 319, 342 Mo. 641. 

Neb.—^Whetstone v. Slonaker, 193 N. 

W. 749, 110 Neb. 343. 

N.J .—‘Ex parte De Palco, 87 AuSd 707, 
9 N.J. 236. 

State V. Hogan, 89 AL.2d 76, 20 
N.J.Super. 1. 

N.Y.—Bradley v. Baxter, 15 N.T. 122, 
15 Barb. 122, 8 How.Pr. 18. 

Or.—Corpus Juris q,uoted in Smith 

V. Cameron, 262 P. 946, 948, 123 
Or. 601. 

Tex.—Sam Bassett' Lumber Co. v. 
City of Houston, Civ.App., 194 S.W, 
2d 114, reversed on other grounds 
198 S.W.2d 879, 145 Tex. 492— 
Carlton Independent School Dist 
V. Jordon, Civ.App., 9 S.W.2d 384, 
reversed on other grounds, Com. 
App., 26 S.W.2d 610. 

12 C.J. p 727 note 26, p 1092 notes 
8 , 14. 

Enlarged meaning of statute 
The meaning of a statute is not 
enlarged by a change in the consti¬ 
tution so as to provide for certain 
matters which were not within the 
scope of the authority of the legis¬ 
lature when the statute was enacted. 
Mich.—^Mt Pleasant v. Vansice, 43 
Mich. 861, 38 Am.R. 193. 

Provision not controlling 
The constitutional amendment fix¬ 
ing eight hours as day's work in all 
occupations except farming and 
stock raising is not controlling on 
Question of constitutionality of prior 
statute fixing eight hours as day's 
work for retail store employees in 
certain cities and towns, but is per¬ 
suasive as disclosing pubUc purpose 
or policy of state. 

Mont.—State v. Safeway Stores, 76 
P.2d 81, 106 Mont 182. 

SSonlng 

Constitution^ity of act empower¬ 


ing city to regulate filling stations 
must be based on constitution prior 
to amendment of 1927, where no au¬ 
thority to zone was enacted since 
amendment 

Ga.—^Resmolds v. Brosnan, 154 S.E. 
264, 170 Ga 773. 

13. Exemption from taxation 

A municipal ordinance granting ex¬ 
emption from taxation, invalid when 
enacted, was, not validated by the 
subsequent adoption of a constitu¬ 
tional amendment which permits the 
legislature to make provision by leg¬ 
islation for exemption under certain 
circumstances. 

Ga—^Norris v; Town of Union City, 
191 S.B. 105, 184 Ga 283. 

14. Ala—Corpus Juris Seonndnm 
cited in Bonds v. State Dept of 
Revenue, 49 So.2d 280, 282, 264 
Ala 553. 

Cal.—Corpus Juris cited lu Lee v. 
Superior Court of California in and 
for City and County of San Fran¬ 
cisco, 214 P. 972, 191 Cal. 46. 

12 aJ. p 1092 notes 15, 18 [b]. 
Authorizing amendatory statute 
A constitutional amendment which 
in express terms authorized the en¬ 
actment of a certain statute which 
was amendatory of a statute enact¬ 
ed before the adoption of such con¬ 
stitutional amendment, removed by 
implication any technical objection to 
the constitutional validity of the ear¬ 
lier statute. 

Mo.—State ex rel. Faust v. Thomas, 
282 S.W. 34, 313 Mo. 160. 

Validating terms 

(1) “Ratified and approved.” 

La.—State v. Rohnke, 33 So. 793, 109 
I^ 838. 

<2) “Ratified and confirmed.” 

La.—^Fontenot v. Young, 54 So. 408, 
128 La. 20. 

Identifloatlon of statute 

(1) The amendment, adopted in 
1878, to Const, art 4 S 31, which au¬ 
thorized the legislature to provide 
for the organization of drainage dis¬ 
tricts and vest the corporate author¬ 
ities with certain powers in respect 
of drains,, ditches, and levees “here¬ 
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tofore constructed tmder the laws of 
this state,” refers to levees con¬ 
structed under the act of April 24, 
1871, which was invalid only in part. 
IlL—Blake v. People, 109 .Ill. 604. 

(2) L.1921, c. 201, in aid of World 
War veterans, is not void because not 
identified by Const, art 11 c, for § 4 
of the latter ratifies, adopts, and con¬ 
firms “any act . . . which pur¬ 

ports to execute and carry into ef¬ 
fect” its provisions. Which language 
includes c 201. 

Or.—Boyd V. Olcott, 202 P. 431, 102 
Or. 327. 

Jnrisdiotiou of court and procedure 
Notwithstanding the invalidity of 
a statutory provision purporting to 
confer jurisdiction on a certain court 
to try certain cases, pro visions, pre¬ 
scribing the procedure in such cases 
were valid and operative without 
reSnactment after the adoption of a 
constitutional amendment conferring 
jurisdiction on such court in such 
cases. 

Tex.—Cobb v. Cohron, Civ.App., 26 
S.W. 846. 

16. Ala.—^Bonds v. State Dept of 
Revenue, 49 So.2d 280, 254 Ala. 663. 
CaL—^Lee v. Superior Court of Cal¬ 
ifornia in and for City and County 
of San Francisco, 214 P. 972, 191 
Cal. 46. 

16. Ala.—Corpus Juris Secundum 
cited in Bonds v. State Department 
of Revenue, 49 So.2d 280, 282, 254 
Ala. 553. 

Ga.—Calhoun v. Kellogg, 41 Ga. 231. 
12 aJ. p 1092 note 16. 

Confirmation not necessary 
Ga.—Smith v. Ordinary, 44 Ga. 604, 
506. 

17. La.—^Peck V. City of New Or¬ 
leans, 5 So.2d 508, 199 La. 76— 
State V. Kohzike, 33 So. 793, 801, 
109 La. 838. 

"To ‘ratify’ and ‘approve’ are 
terms which, in their abstract mean¬ 
ing,' are not the equivalent of such 
terms as ‘to make part of or ‘to In- 
1 , corporate into.' ” 

|.La.—^S^te V. Kohnke, suprA 
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to some cases, a statute whici is “ratified and ap¬ 
proved” or “ratified and confirmed” by a constitu¬ 
tional amendment may become part of the constitu¬ 
tion if the circumstances and other lan^age of the 
amendment show that sudb result was intended 
The people of a state may,, by constitutional ^end- 
ment, ratify and validate bonds issued by a subdi¬ 
vision of the state so as to render such bonds bind¬ 
ing and eifective.^^. 

The adoption of a constitution does not fasten on 
the people of . the state perman^tly laws which 
were in existence at the time of such adoption.^® 

§ 46. Recognition of Existing Laws Pending 
Copstitutional Changes 

Constltuttpnal provisions sometime^ contemplate the 
continuance of existing conditions pending changes pro¬ 
vided for by constitutional amendment or a new con¬ 
stitution. 

The effect of a constitutional amendment or a 
new constitution adopted which changes the mode 
of choosing officers and provides that present offi¬ 
cers shall continue in office until their successors 
are chosen and qualified,^! that existing condition 
shall continue until organi 2 ;ation under the constitu¬ 
tion is perfected, “as if no change had taken 
place, ”22 or that the duties of the officers shall “Re¬ 
main in full force, though the same be contrary” 
to such constitution, to be perfornied until organi¬ 
zation'under such constitution,^^ is that all officers 
continue in office and all of the functions of gov¬ 
ernment continue until organization under such 
amendment dr constitution is perfected. A consti¬ 
tution is to be regarded as prepared and adopted 
with reference to existing statutory laws, on the 


provisions of which, in detail, it must depend in 
order to be set in practical operation.2^ 

§ 47. Statutes Passed and Acts Done in An¬ 
ticipation of Constitutional Amend¬ 
ments 

While statutes enacted in anticipation of the adoption 
OP taking effect of constitutional provisions have been 
upheld, this power of the legislature has been denied 
where the constitution at the time of passage prohibited 
the legislation. Certain nonlegislative acts, performed In 
anticipation of constitutional changes, are Invalid and 
Ineffective. 

Statutes enacted in anticipation of the adoption,25 
or the taking effect,25 of constitutional amendments, 
prescribing the manner of giving effect to such 
amendments, have been regarded as valid, in the 
absence of a constitutional provision prohibiting 
such legislation, and a like rule has been recognized 
as to a statute making appropriations of the public 
domain for the public use, enacted in anticipation 
of the adoption of a constitutional provision ;27 but 
the power of the legislature to pass an act to be¬ 
come effective on the adoption of a constitutional 
amendment has been denied where the constitution, 
at the time of passage, prohibits such legislation.28 
Executive appointments, made in anticipation of 
vacancies in office, pending constitutional changes, 
have been regarded as illegal and not binding;22 
and a change of the return day in judicial process, 
in anticipation of the adoption of a now constitu¬ 
tion providing for such a change, is invalid.^^^ 

§ 48. Self-Executing Provisions 

A constitutional provision Is self-executing when It is 
complete in itself and becomes operative without the aid 
of supplemental or enabling legislation. A provision is 


18. La.—^Fontenot v. Young, 64 So. 
408, 128 La. 20—State v. Kohnke, 
33 So. 708, 109 La. 838. 

19. La.—Badger-Loulsiana Land Co. 
V. Estopinal, 79 So. 835, 143 La. 
776. 

20. Authority of oouAty hoard 
N.Y.—Cort V. ' Smith, 291 N.Y.S. 64, 

249 App.Div. 1, aioirmed 6 N.E.2d 
4X4, 273 N.Y. 481. 

2 L CaL—In re Oliverez, 21 CaL 415. 

22. Jj&. —^Dufau V. Massicot, 3 Mart 
289—^Bermudez v. Ibanez, 3 Mart 1. 

23. La.-^Sigur v. Crenshaw, 8 La. 
Ann. 401, 425., 

24. N.Y.—^People v. Potter, 47 N.Y. 
375, 42 How.Pr. 260. 

25. Ala.*— Oorpup Juris dted , lu In 
re Opinion of Justices, 149 So. 776, 
780, 227 Ala. 291.' 

CaL— <Ioxpu8 juris SeounAam dted lu 
Busch V. Turner, 161 P.2d 466, 459, 
26 Cal.2d 817, 171 A.L.R. 1068. 


Cohn.—^Pratt v. Allen, 18 Conn. 119, 
126. 

Or.—Corpus Juris cited in State v. 
Hecker, 221 P. 808, 817, 109 Or. 520 
—Boyd V. Olcott 202 P. 431, 102 
Or, 327—State v. Rathie. 199 P. 169. 
200 P. 790, 101 Or. 339. 

12 CJ. P 742 note 63. 

Test of ooh^tutiotuUity 
The legislature may pass an act to 
[take effect on the adoption of a con¬ 
stitutional provision authorizing it 
and the constitutionality of the stat¬ 
ute is tested by the constitution when 
the act takes effect 
Ariz.—Alabam’s Freight Co. v. Hunt, 
242 P. 658, 29 Ariz. 419. 

26. Fla.—Corpus Juids cited In Nei- 
’sel V. Moran, $5 So. 346, 358, 80 
Fla. 98. 

SMotzaeht hetweeu adoption and talc, 
ing effect 

On the theory that conflicts be¬ 
tween a statute and the constitution 
do not arise until the statute be¬ 
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comes operative and that the legisla¬ 
ture may enact anticipatory statutes 
not forbidden by the constitution, a 
statute enacted for the purpose of 
giving effect to a constitutional 
amendment has been upheld, where 
the statute was enacted intermediate 
the adoption and the taking effect 
of the amendment, and was not to 
take effect until the amendment was 
to become effective. 

Fla.—Neisel v. Moran, 85 So. 346, 358, 
80 Fla. 98. 

27. Tex.—Galveston, etc.. It Co. v. 
Gross, 47 Tex. 428. 

12 CJ. p 742 note 64. 

28. Me.—^In re Opinion of the Jus¬ 
tices, 174 A. 845, 132 Me. 5X9. 

29. La.—^Ivy v. Lusk, 11 La.Ann. 
486—Siguh V. Crenshaw, 8 La.Ann. 
'401, 

12 C.J. p 742 note 66. 

sa Tex.—Watson v. Miller, 63 Tex. 
i 283. 
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not 8eIf-6x«$outing ff its terms duly construed IndicMe 
that it Is not to become operative without supplemental 
or enabling legislation. 

Quoted In: Ohlo.—rState ex rel, Russell v. Bliss, 101 N.B. 

2d 289, 291, 156 Ol^o St 147. , 

While a constitution need not provide the details 
for its operation, with the object of-putting it be¬ 
yond the power of the legislature to render such 
provisions nugatory by refusing to pass laws to 
carry them into effect,as stated in Corpus Juris, 
it is within the power of those who adopt a con¬ 
stitution to make some of its provisions self-execut- 
ing,32 and where the matter with which a given 
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Section: oi tjie constitution, deals is -divisible, one 
clause tiierepf may be self-executing and the other 
clause or clauses may not be self-executSng.S3 

. A provision is self-executing when it can be given 
effect without Ihie aid of legislation and there is 
nothing to indicate that legislation is contemplated 
in order to render it operative as stated in Cor¬ 
pus Juris, constitutional provisions are self-execut¬ 
ing when there is a manifest intention that they 
should go into immediate effect, and no ancillary 
legislation is necessary to the enjoyment of a right 
given, or the enforcement of a duty imposed.36 


31. Ala.-^In re Opinions of the Jus-; 

tices, 14S S0..7T6, 227 Ala. 291. • 

32. Corpus juris Secnudra cited iuj 
Downs V. <3ity of Birmingham, 198 
So. 231, 235, 240 Ala. 177—In re 
Opinions of the Justices, 149 So. 
776, 2*27 Ala. 291. 

Colo.—^Lyons v. Longmont, 129 P. 

" 198, 64 Colo. 112. ' 

Ga.—Corpus JUrls Secundum cited in 
Birdsey v. Wesleyan College, 87 S. 
R2d 378, 384. 211 Ga. 583. 
ko.—State ex inf. McKlttfick v. Wy- 
more, 119 S.W.2d 941, 843 Mo. 98. 
119 A.L.R. 710—Corpus Jcuis quot¬ 
ed in State ex inf. Norman v. Bi¬ 
lls, 28 S.W.2d 363, 365, 325 Mo. 
164. 

K.M.--<Corpcis Jiuds guoted in State 
V. Rogers, 347 P. 828, 831, 81 N. 
M. 485. 

N.T.—^Broderick v. Weinsien 298-N.: 
T.S. 889, 16J. Misc. 820, reversed on 
other grounds 1 N.Y.S.2d 813, 253 
App.Div. 213, affirmed 16 N.E.2d 
387, 278 N.T. 419. 

Ohlo.-r-Rraus V. City of Cleveland, 
Com.PL, 94 N.B.2d 814, affirmed 
98 N.B.2d 314, 89 Ohio App. 504, 
appeal dismissed 97 N.B.2d 549, 155 
Ohio St. 98. 

S.C.—Corpus Juris guoted in Sheriff 
V. City, of Easley, 188 S.E. 811, 
315, 178 S.O. 504-^oxpus Juris 
guoted in Taylor v. Lexington Wa¬ 
ter Power Co., 163 S.B. 137, 141,; 
165 S.C. 120—Corpus Juris guoted' 
in Chick Springs Water Co. v. High¬ 
way Dept, 167 S.B. 842, 847, 159 S. 
C. 481.. 

12 ax p 729. notes 45, 46. 

33. .CaL-Mlgxpus JUrls guoted in 
Rose V. State, 105 P.2d 302, 307, 
modifled on other grounds ,123 P. 

, 2d 605, 19 Cal.2d 713. 
ky.—^Miller v. Robertson, 208 S.WJ 
2d 977, 306 Ky. 653. , ' 

La.—State ex ret Noe v-.BInop, App., 
,190 So. 136. 

Mo.—State ex ret Miller v. 0*Mal- 
. ley, il7 S,W.2d 319. 342 Mo. 641-^ 
State V. Duncan, 176 S.W. 940, 265 
,Mo.' 26, ,Ann.Cas.l916D 1. 
N.M.<^6rpiis Juris guoted in State 
V. Itogers, 247 P. 328, 831. 31 N, 
M. 485.' 


Or.-H3tate v. .KeUaher, 177 P. 944, 90 
Or. 538. 

S.C.-^orpns Juris guoted in Sheriff 
V. City of Easley, 133 ..S.B. 311,, 
315, 178 S.C. 504-i-Cor3^ JUrls 
guoted' in Chick Springs Water 
Co. V. Highway Dept,. 157 S.B. 842, 

' 847, 159 S.C. 481v .. 

Old age pension provision 
Colo.—-Bairall v. Frisbee, 92 P.2d 748. 
104 Colo. 563—^In re Interrogatories 
by the Governor Conceniing Initi¬ 
ated Amendment No. 4, 65 P.2d 7, 
99 Colo. 591. 

84. Ala.—Corpus JUris Secundum 
cited in DjoWns v. City of Birming¬ 
ham. 198 So. 231. 236, 240 Ala. 177. 
Ari 2 .—^Miller v. Wilson,: 129 P.2d 663, 
69 Arlz. 403; 

Kan.—State v. Deck. 188 P. 238^ 106 
Kan. 518. 

Ky.*-Craft v. Baker, .288 S.W. 889, 
194 Ky. 205. 

La,—State v.. Flynn, 107 So. 314, 160 
La. 483. . . 

Mont.—Corpus JUris Secundum guot- 
’ ed in State ex;ret Stafford v. Fox- 
Great Falls Theatre Corp., 132 P. 
2d 689, 700, 114 Mont 52. 

Okt—Maddox V. Hunt 83 P.2d 663, 
188 Oki. 466. 

S.C.—^Becker v. Atlantic Coast Line 
R. Co., 121 S.EJ. 476. 128 S.C. 131. 
12 C.J. p 729 note 48. 

Same effect as statute ~ 
Self-e?Ke!CUting constitutional pro¬ 
visions are on equal footing with 
statutes as to their administrative 
effect, and from standpoint of en¬ 
forcement, even though legislature 
has no authority to enact statute con- 
;Qicting with such provisions. 

Ariz.—^Roberts v. Spray, 223 P.2d 
808, 71 Arlz. 60. 

<MXrovd ^self-executing’ means capa¬ 
ble of fulfillment without the aid of 
any legislative enactment" 

Colo.—Corpus juris cited in People 
V. Bradley, 179 P. 871, 66 Colo. 186. 

Complete in itself 

A. constitutional provision which is 
complete in itself needs no further 
legislation to put it in force, but is 
self-executing. 

I N.M.—State v. Rogers, 247 P. 828, 81 
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N.M. 485-Lanlgan T. Gallup, 131 
P. 997, 17 N.M. 627; 

Ohio,—Sheets Mfg. Co. v. Neer Mfg. 

Co., 4 Ohio N.P.,N.S., 201, 

12 C.J. p. 729 note 48. 

TTse of pro^rty as public use 

(1) Provision of Const, art 2 | 20 
that the question whether the con¬ 
templated use of property'Is really 
public shall be a judicial question is 
self-executing and must he rfead into 
all statutes for condemning private 
property. 

Mo.—City of Caruthersville v. Fer¬ 
guson, -226 S.W. 912. 

(2) The provision of Const, art 1 § 
18 that the use of “waterways" under 
certain circumstances is declared a 
public use is self-executing. There 
is no need of legislation to define 
fhe term “waterways," it is a mat¬ 
ter for Judicial construction. 

Or.—^Smith v. Cameron, 262 P. 946, 
128 Or. 601. 

(3) Idaho Const, art 1 § 14 is self¬ 
executing to the extent of establish¬ 
ing the nature of the use and the 
courts may determine whether or not 
^ particular use is one of the classy 
of public uses defined in such section. 
XT.S.—Washington Water Power Co. 

V. Waters, C.C.Idaho, 186 F. 572.' 

(4) In view of self-executing con¬ 
stitutional provision declaring cer¬ 
tain uses of property to be public 
uses, neither legislature nor judiciary 
may Inquire whether such uses are 
public in fact. 

Mont.—State v. Altchlson, 30 P.2d 
805, 96 Monti 335. 

Fzaotioally, not teohnleally, self- 
executing 

A constitutional amendment may 
take effect at once when there is at 
the time of its adoption legal ma¬ 
chinery by which its mandate can he 
enforced or its privileges exercised, 
even though not technically self- 
executing. 

Or.—^Hawley v. Anderson, 135 P. 358, 
99 Or. 191, 

35. Cal.—Corpus Juris quoted in 
Rose V. State, 106 P.2d 302, • 807, 
modified on other grounds 123 P.2d 
606, 19 Cal.2d 713. 
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However, Jt has been held that minor details may 
be left for the legislature without impairing the 
self-executing nature of a constitutional provi- 
sion,35.« The fact that a right granted by a con¬ 
stitutional provision may be better or further pro¬ 
tected by supplementary legislation does not of it- 


16 aj.s. 

self prevent the provision in question from being 
self-executingnor does the self-executing char¬ 
acter of a constitutional provision necessarily pre¬ 
clude legislation for the better protection of the 
right secured,^*^ or legislation in furtherance of the 
purposes, or of the enforcement, of the provision,38 


Colo.—Corpus Juris oited tu People 
ex rel. Clay v. Bradley 179 P. 871, 
66 Colo. 186. 

Idaho.—Corpus Juris Seotmduai dtad 
in Moon v. Bullock, 151 P.2d 765, 
769^ 65 Idaho 594. 

Ind.—<}orpus Juris cited lu Gaiser v. 
Buck, 179 N.R 1, 3, 203 Ind. 9, 
82 A.L..B. 1848. 

Mich.—Corpus Juris auoted lu Ham¬ 
ilton V. Deland, 198 N.W. 843, 845, 
227 Mich. 111. 

Mo.—corpus Juris guoted in State 
ex inf. McKittrick v. Ws^ore, 119 
S.W.2d 941. 947, 343 Mo. 98, 119 
A.IJ.H. 710—Corpus Juris guoted 
in State ex inf. Norman v. Ellis, 
28 S.W.2d 363, 365, 325 Mo. 154— 
Gross V. Gently County, 8 S.W.2d 
887, 320 Mo. 832—Corpus Juris 
guoted in McGrew Coal Co. v. Mel¬ 
lon, 287 S.W. 450, 454, 315 Mo. 798, 
certiorari denied 47 S.Ct. 456, 273 

U. S. 762, 71 L.Bd. 87i 

Mont.-r-Corpns Juris Secundum guot¬ 
ed in State ex reL Stafford v. Fox- 
Great Palls Theatre Corp„ 132 P.2d 
689, 700, 114 Mont 52. 

Neb.—Corpus Juris cited In Burn¬ 
ham V. Bennison, 236 N.W. 745, 748, 
121 Neb. 291. 

N.M.—Corpus Juris guoted in State 

V. Roffers, 247 P. 828, 831, 31 N.M. 
485. 

N.Y.—Corpus juris guoted in Brod- I 
exick V. Weinsier, 293 N.Y.S. 889, 
900, 161 Misc. 820. 

N.D.—State v. Hall, 171 N.W. 213, 44 

' N.D. 469. 

Ohio.—^Hockett v. State Liquor Li¬ 
cense Board, 16 Ohio N.P.,N.S., 417, 
affirmed 110 N.E. 485, 91 Ohio St 
176. 

Okl.—Corpus Juris Secundum dted in 
LatUng V. Cordell, 172 P.2d 397, 399. 
197 Okl. 369—Temple v. Cordell, 
172 P.2d 412, 197 Okl. 386—Hoyt 
V. Cordell, 172 P.2d 414, 197 Okl. 
386. 

Or.—Corpus Juris guoted in Ladd & 
Tilton Bank v. Prawley, 193 P. 916, 
919, 98 Or. 241. 

S.C.—Corpus Juris guoted In Sheriff 
V. City of Easley, 183 S.B. 311, 315, 
178 S.C. 504—Corpus Juris guoted 
in Chick Springs Water Co. y. 
Highway Dept, 157 S.B. 842. 847, 
159 S.O. 481. 

Utah.—Corpus Juris guoted in In re 
Montello, 63 P.2d 727, 729, 88 Utah 
283. 

W.Va,—Corpus Juris died in Thorne 
V. City of Clarksburg, 106 S.B. 644, 
646, 88 W.Va. 261, 

12 C.J. p 729 note 48. 


Similar statement 
A provision is self-executing if it 
supplies a sufficient rule by means of 
which the right given may be enjoy¬ 
ed and protected, or the duties im¬ 
posed may be enforced. 

Ark.—^Penton v. State, 109 S.W.2d 
131, 194 Ark. 503—Wright v. Ward, 
280 S.W. 869, 170 Ark. 464—Cum¬ 
nock V. City of Little Rock, 271 S. 
W. 466, 168 Ark. 777—Griffin v. 
Rhoton, 107 S.W. 880, 85 Ark. 89 
—Jones V. Jarman. 84 Ark. 323. 
Cal.—^People v. Western Air Lines, 
268 P.2d 723. 42 Cal.2d 621. 

Ky.—Craft v. Baker, 238 S.W. 389, 
194 Ky. 206. 

Mich.—City of Detroit v. Oakland 
Circuit Judge. 212 N.W. 207, 237 
Mich. 446. 

Mo.—Corpus Juris Secundum cited 
in State ex rel. City of Fulton v. 
Smith, 194 S.W.2d 302, 304, 865 
Mo. 27. 

N.M.—-State v. Perrault. 283 P. 902, 

. 34 N.M. 438. 

Ohio.—Taylor r. City of Cleveland, 
03 N.B.2d 694, 87 Ohio App. 132. 
Okl.—Atchison, T. & S. F. Ry. Co, v. 
Excise Board of Washington Coun¬ 
ty, 35 P.2d 274, 168 Okl. 619—Zach¬ 
ary V. City of Wagoner, 292 P. 346, 
146 Okl. 268—Fehr v. Black Petro¬ 
leum Corporation, 229 P. 1048, 103 
Okl. 241. 

Utah.—^In re Montello Salt Co., 53 P. 

2d 727, 88 Utah 283. 

12 C.J. p 729 note 48. 

35.5 Mo.—State ex rel. City of Pul¬ 
ton V. Smith, 194 S.W.2d 302, 353 
Mo. 27. 

36. Mich.— Corpus Juris guoted in 
Hamilton v. Deland, 198 N.W. 843, 
845, 227 Mich. 111. 

Mo.—Marsh v. Bartlett, 121 S.W.2d 
737, 343 Mo. 626. 

N.M.— Corpus Juris guoted i& State 
V. Rogers, 247 P. 828, 831, 31 N.M. 
485. 

Or.— Corpus Juris guoted In Ladd & 
Tilton Bank v. Frawley, 193 P. 916, 
919, 98 Or. 241, 

12 C.J. p 730 note 49. 

37. Mich.— Corpus Juris guoted in 
Hamilton v. Deland, 198 N.W. 843, 
845, 227 Mich. 111. 

Mo.— Corpus Juris Secundum cited In 
State ex reL Randolph County v. 
Walden, 206 S.W.2d 979, 857 Mo. 
167. 

N.M*— Corpus Juris guoted in State 
V. Rogers, 247 P. 828, 831, 31 N. 
M. 485. 

Okl.—State ex rel. R. J. Edwards, 
Inc., V. Keith, 66 P.2d 1059, 179 Okl. 
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568—Carmichael v. Holmes, 20 P. 
2d 1053, 163 Okl. 27—In re Initia¬ 
tive Petition No. 2 of Cushing, 10 
P.2d 271, 157 Okl. 54. 

State V. Hejduk, 232 P,2d 664, 
94 OkLCr. 178. 

Or.—Corpus Juris guoted in Ladd & 
Tilton Bank v. Prawley, 193 P. 
916, 919, 98 Or. 241—Stevens v. 
Benson, 91 P. 577, 50 Or. 269. 

12 C.J. p. 730 note 50. 

Begulstiug and protecting exercise of 
right 

Such legislation may he enacted 
to implement a constitutional provi¬ 
sion, even though it is self-enforc¬ 
ing, as will facilitate operation, pre¬ 
scribe a practice to be used for en¬ 
forcement, provide a convenient rem¬ 
edy for protection of the right se¬ 
cured or the determination thereof, 
or place reasonable safeguards 
around exercise of the right, but 
such legislation may not restrict the 
rights conferred by constitutional 
provision. 

Mo.—State ex rel. Randolph County 
V. WAlden, 206 S.W.2a 979, 357 Mo. 
167. 

38. Ala.—^Ex parte Western Union 
Telegraph Co., 76 So. 438, 200 Ala. 
496. 

CaL—People v. Western Air Lines. 
268 P.2d 723. 42 Cal.2d 621—Kays- 
ser V. McNaughton, 67 P.2d 927. 
6 Cal.2d 248—First M. EL Church 
of Santa Monica v. Los Angeles 
County. 267 P. 700. 204 Cal. 201. 
Mo.—Tremayne v. City of St. Louis, 
6 S.W.2d 935, 320 Mo. 120. 

Neb.—State ex rel. Winter v, Swan¬ 
son, 294 N.W. 200, 138 Neb. 697. 
Okl.—State ex rel. R. J. Edwards, 
Ina, V, Keith, 66 P.2a 1059, 179 
Okl. 563—Carmichael v. Holmes, 20 
P.2d 1053, 163 Okl. 27—In re Ini¬ 
tiative Petition No. 2 of Cushing, 
10 P,2d 271, 157 Okl. $4. 

State V. Hejduk, 232 P.2d 664, 04 
Okl.Cr. 178. 

Or.—Stevens v. Benson, 91 P.2d 677, 
60 Or. 269. 

Method of exercising powers granted 
Self-executing constitutional pro¬ 
visions may not be supplemented by 
legislative provisions providing the 
method of exercising the powers 
therein granted unless the constitu¬ 
tional provisions themselves do not 
provide the manner, means and meth¬ 
ods for executing such powers. 

Ohio.—City of Middletown v. City 
Commission of Middletown, 3 Ohio 
Supp. 150, affirmed 37 N.E.2d 609, 
138 Ohio St. 596. 
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A self-executing provision does not require any 
legislation to render it operative,3® and the legisla¬ 
ture may neither abridge, extend, or otherwise alter 
such a provision.^® Only such legislation is permis¬ 
sible as is in furtherance of the purpose,^! or as 

will facilitate the enforcement^^ or operation^^.s of 

such provision, and legislation which will impair, 
limit, or destroy rights granted by the provision is 
not permissible.^^ However^ this does not mean 
that the legislature may not impose reasonable lim¬ 
itations and restrictions on the enforcement of a 
right given by a self-executing constitutional pro- 

vision.^3.5 


CONSTITUTIONAL LAW § 4S 

A provision whidh is merely declaratory of the 
common law is self-executing.^^ A provision de¬ 
signed to remove an existing mischief should never 
be construed as dependent for its efficacy and opera¬ 
tion on legislative will.^® 

Constitutional provisions are not self-executing 
if they merely indicate a line of policy or principles, 
without supplying the means by which such policy 
or principles are to be carried into effect,^® or if 
the language of the constitution is directed to the 
legislature,^'^ or if it appears from the language 
used and the circumstances of its adoption that sub¬ 
sequent legislation was contemplated to carry it 


39. Fla.—Coleman t. State ex rel. 
Race, 169 So. 604, 118 Fla. 201. 

La.—State ex rel. Noe v. Knop, App.. 
190 So. 136. 

Mo.—State ex rel. Randolph County 

V. Walden, 206 S.W.2d 979. 367 Mo. 
167. 

N.T.—^Bareham v. City of Rochester. 
220 N.Y.S. 66, 128 Misc. 642. modi¬ 
fied on other grounds 222 N.Y.S. 
141, 221 App.Div. 36. modified on 
other grounds 168 N.K 61. 246 N.Y. 
140. 

Tex.—San Jacinto Finance Corp. v. 

Kelley, Civ.App.. 239 S.W.2d 820. 
12 C.J. p 739 note 31. 

Where a self-exeoTitiiigr constltu- 
tional right Is violated no statutory 
remedy is necessary for its protec¬ 
tion. 

Ind.—Warren v. Indiana Telephone 
Co.. 26 N.E.2d 399. 217 Ind. 93. 

40. Ala.—In re Opinion of the Jus- 
' tices. 40 So.2d 330, 262 Ala. 199— 

Ex parte Western Union Telegraph 
Co.. 76 So. 438. 200 Ala. 496. 
Ariz.—^Roberts v. Spray. 223 P.2d 
808, 71 Ariz. 60. 

Ky.—^Frost v. Johnston. 90 S.W.2d 
1046. 262 Ky. 592. 

OkL—State ex rel. R. J. Edwards. 
Inc. V. Keith, 66 P.2d 1059, 179 
Okl. 663—Willlams v. City of Nor¬ 
man. 205 P. 144, 86 Okl. 230. 

41. Cal.—First M. B. Church of San¬ 
ta Monica v. Los Angeles County. 
267 P. 703, 204 Cal. 201. 

Colo.— Corpus JtLzis Secundnu quot¬ 
ed iu Baker v. Bosworth. 222 P.2d 
416. 418, 122 Colo. 366. 

42. Colo.— Corpus Juris Seonudum 
quoted iu Baker v. Bosworth. 222 
P.2d 416, 418, 122 Colo. 366. 

Mo.— Corpus Juris Seonuduxu cited in 
State V. Walden, 206 S.W.2d 979, 
986, 367 Mo. 167—Barker v. St. 
Louis County, 104 S.W.2d 371. 240 
Mo. 986—Tremayne v. St. Louis. 6 
S.W.2d 936. 320 Mo. 120—State 
ex rel. Elsas v. Missouri Work¬ 
men’s Compensation Comm., 2 S.W. 
2d 796, 818 Mo. 1004. 

42.6 Mo.—State v. Walden, 206 S. 

W. 2d 979, 867 Mo. 167. 

16 C. J.S.—10 


Neb.—State ex rel. Winter v. Swan¬ 
son, 294 N.W. 200, 138 Neb. 697. 

43. Colo.—Corpus Juris Secundum 
quoted in Baker v. Bosworth. 222 
P.2d 416. 418, 122 Colo. 366. 

Mo.—^Barker v. St. Louis Co., 104 S. 
W.2d 371, 240 Mo. 986—^Tremayne 

V. St. Louis. 6 S.W.2d 936. 320 Mo. 
120—State ex rel. Elsas v. Missouri 
Workmen’s Compensation Comm., 
2 S.W.2d 796, 318 Mo. 1004. 

12 C.J. p 730 note 60 [a]. 

Legislation must he subordinate to 
constitutional provision, and in fur¬ 
therance of its purposes, and must 
not tend to nanrow or embarrass it 
Mo.—State ex rel. City of Pulton v. 
Smith, 194 S.W.2d 302, 358 Mo. 27. 

43.6 Mo.—State v. Walden, 206 S. 

W. 2d 979, 367 Mo. 167. 

N.Y.—^Kaufman v. City of New York, 
61 N.Y.S.2d 779. 

46b Ind.—^Knightr etc., Co. v. Miller, 
87 N.E. 823, 172 Ind. 27, 18 Ann. 
Cas. 1146, 

Or.—Corpus Juris quoted in Ladd & 
Tilton Bank v. Frawley, 193 P. 
916, 919, 98 Or, 241. 

45. Colo.—Corpus Juris Secundum 
quoted in Baker v. Bosworth, 222 
P.2d 416, 418, 122 Colo. 866. 

Mo.—Corpus Juris quoted in State ex 
inf. McKittrick v. Wymore, 119 S. 
W.2d 941. 947. 343 Mo. 98, 119 A 
L.R. 710—Corpus Juris quoted in 
State ex inf. Norman v. Ellis, 28 
S.W.2d 363, 366, 326 Mo. 154. 

Or.—Corpus Juris quoted in Ladd & 
Tilton Bank v. Frawley, 193 P. 916, 
919, 920, 98 Or. 241; 

12 C.J. p 730 note 62. 

46. Ark.—Griffin v. Rhoton. 107 S. 
W. 380, 86 Ark. 89. 

La.—State ex rel. Noe v. Knop, App., 
190 So. 185. 

Mich.—City of Detroit v. Oakland 
Circuit Judge, 212 N.W. 207, 237 
Mich. 446. 

Mo.—Corpus Juris Secundum, cited in 
State ex rel. Millar v. Toberman, 
232 S.W.2d 904, 905, 360 Mo. 1101— 
Corpus Juris Secundum cited lu 
State ex rel, City of Pulton v. 
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Smith, 194 S.W.2d 303, 804, 853 
Mo. 27—^Ivle V. Bailey, 5 S.W. 2d 
60, 319 Mo. 474, 67 AL.R. 881. 
Neb.—Corpus Juris Secundum, quoted 
In State ex reL Walker v. Board 
of Com’rs for Educational Lands 
and Funds, 3 N.W.2d 196, 200. 141 
Neb. 172. 

Ohio.—^Kraus v. City of Cleveland, 
Com.Pl.. 94 N.E.2d 814, affirmed 96 
N.E.2d 314, 89 Ohio App. 604, ap¬ 
peal dismissed 97 N.E.2d 649, 155 
Ohio St. 98—City of Middletown 
V. City Commission of Middletown, 
3 Ohio Supp. 150, affirmed 37 N.E. 
2d 609. 138 Ohio St 696. 

Sheets Mfg. Co. v. Neer Mfg. 
Co., 4 Ohio N.P..N.S., 201. 

Okl.—Corpus Juris cited in Maddox 
V. Hunt, 83 P.2d 663, 666, 183 Okl. 
466—^Zachary v. City of Wagoner, 
292 P. 345, 146 Okl. 268—Pehr v. 
Black Petroleum Corporation, 229 
P. 1048, 103 Okl. 241. 

Utah.—^In re Montello Salt Co., 63 
P.2d 727, 88 Utah 283. 

Wash.—^Reeves v. Anderson, 42 P. 
626, 13 Wash. 17. 

12 C.J. p 729 note 48, p 730 note 53. 

47. Neb.—State ex rel. Shineman v. 
Board of Ed., 42 N.W.2d 168, 152 
Neb. 644—Corpus Juris Secundum 
quoted in State ex rel. Walker v. 
Board of Com’rs for Educational 
Lands and Funds, 3 N.W.2d 196, 
200, 141 Neb. 172. 

Ohio.—City of Middletown v. City 
Commission of Middletown, 3 Ohio 
Supp. 160, affirmed 37 N.E.2d 609, 
138 Ohio St. 596. 

Okl.—Corpus Juris cited lu Maddox 
V. Hunt, 83 P.2d 553, 666, 183 Okl. 
466—Wenner v. Mothersead, 264 P. 
816, 129 Okl. 273. 

Pa.—O’Connor v. Armstrong, 149 A 
656, 299 Pa. 390. 

S.D.—State v. South Dakota Rural 
Credits Board, 189 N.W. 704, 46 S. 
D. 619. 

12 aj. p 730 note 64. 

Direction to provide free school sys¬ 
tem 

XU.—Fiedler v. Eckfeldt, 166 N.E. 
504, 336 IlL IL 
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§ 48 CONSTrrunONAL LAW 


into effect^ A provision which merely authorizes 
certain action by the legislature is not self-execut- 
ing.48.5 ^ constitutional provision which is not 

self-executing remains inoperative until rendered 
effective by supplemental l^slation.^^ The failure 
of the legislature to make suitable provision for 
rendering a clause effective is no argument in fa¬ 
vor of a self-executing construction of the clause.^® 
The fact that a provision is mandatory does not 
show that it is self-executing.^i Qauses in a con¬ 
stitution which are not self-executing, but which 
direct legislation to carry them into effect, have 
at most no more than moral force,5^ even when man¬ 
datory in terms ;5S and there is no remedy if the 
legislature fails to act in accordance with the 


directions of a mandatory provision, as discussed 
infra § 65. However, it has been said that any 
constitutional provision is self-executing to the ex¬ 
tent that everything done in violation of it is 
void.58.5 

Whether or not a provision is self-executing de¬ 
pends on whether the language is addressed to the 
courts or to the legislature,—^whether it indicates 
that it is intended as a present enactment, complete 
in itself as definitive legislation, or contemplates 
subsequent legislation to carry it into effect 
and this requires a consideration both of the lan¬ 
guage used and of the intrinsic nature of the pro¬ 
vision itself.The question is always one of in- 
tention54.6 and, in order to determine the intent. 


4a XT.S.—Geneva Inv. Co. v. City of 
St, Louis, C.C.A.MO.. 87 F.2d 83. 
certiorari denied 67 S.Ct. 796. 301 
tr.S. 692, 81 L.Bd. 1348. 

Ariz.—City of Phoenix v. Tates, 208 
P.2d 1147, 69 Ariz. 68—Corpus Jtu 
rls cited Ih! Arizona Eastern R. Co. 
V. Matthews, 180 P. 169, 163, 20 
Ariz. 282, 7 A.L.R. 1149—Board of 
Supers of Towapai County v. Ste¬ 
phens. 177 P. 261. 20 Ariz, 116. 
Kan.~4:k>zpiui Jtuis cited in State v. 
Leclc, 188 P. 238, 242, 106 Kan. 
618. ' ’ 

liS.—Smith V. Police Jury of St. 
Tammany Parish, 96* So. 824, 163 
La. 961. 

Mo.—In re Moore’s Estate, 189 S.W. 
2d 229, 354 Mo. 240—Ivie v. Bailey, 
5 S.W.2d 60, 319 Mo. 474, 67 A.L. 
B.. 881—Corpus Juris quoted ia Mc- 
Grew Coal Co. v. Mellon, 287 S.W. 
450, 464, 315 Mo. 798, certiorari de¬ 
nied 47 S.Ct. 456, 273 U.S. 752, 71 
■ L.3Sld. 874. 

Neh.—State ex rel. Shineman v. Board 
of Ed., 42 N.W.2d 168, 162 Neb. 
644—Coocpus Juris Seousdum quot- 
ed ia State eafc rel. Walker v. Board 
of Com’rs for Educational Lands 
and Funds, 8 N.W.2d 196, 200, 141 
Neb. 172. 

Ohio.—City of Middletown v. City 
Commission of Middletown, 8 Ohio 
Supp. 150, affirmed 37 N.E.2d 609, 
138 Ohio St. 596. 

Pa.—^Upper Providence Judge of 
Election, 17 Pa.Dist. 4; Co. 115. 
S.D.—State v. South Dakota Rural 
Credits Board, 189 N.W. 704, 45 S.D. 
619. 

Tex.—Duncan v. Gabler, 215 S.W.2d 
165, 147 Tex. 229. 

Missouri, K. & T. Ry. Co. v. 
City of Whitesboro, Clv.App., 276 
S.W. 729. 

12 C.J. p. 780 note 56. 

Buie of coastruotioa 
The generally accepted principle 
that a constitutional amendment 
which requires implementing legis¬ 
lation is not effective to supersede 
a pre e x i st ing constitutional provision 


unless amendment expressly repeals 
it, or establishes a principle which is 
essentially negative or prohibitory in 
content, or unless it is clearly the 
intent of the amendment that it 
should sux>ersede, is merely an aid in 
the construction of the amendment. 
Conn.—State ex reL Cotter v. Leip- 
ner, 83 A.2d 169, 138 Conn. 153. 

48.5 AJa.—Opinion of the Justices, 
36 So.2d 480, 251 Ala. 96. 

Tex.—Givens v. Woodward, Clv.App., 
207 S.W.2d 234. error denied 208 S. 
W.2d 363, 146 Tex. 396. 

Va.—City of Newport News v. Eliz¬ 
abeth City County, 65 S.E.2d 66, 
189 Va. 825. 

W.Va.—State ex rel. Trent v. Sims, 
77 S.E.2d 122, 

49. Conn.—State ex rel. Cotter v, 
lieipner, 83 A.2d 169, 138 Conn. 163. 
Or.—^Kieman v. Portland, 111 P. 379, 
112 P, 402, 67 Or. 454, 37 L.R.A, 
N.S.. 332. 

Tenn.—Corpus Juris Seciuxdum quot¬ 
ed in Biggs V. Beeler, 173 S.W.2d 
144, 147, 180 Tenn. 198, 163 A.L.R. 
610, rehearing denied 173 S.W.2d 
946, 180 Tenn. 198, 163 A.L.R. 610. 
12 C.J. p 780 note 67. 
sa KAn.—^McCoIlom v. Pipe, 7 Kan. 
189. 

51. Mich.—Civil Service Commis¬ 
sion V. Department of Administra¬ 
tion of State, 37 N.W.2d 682, 324 
Mich. 714—City of Jackson v. Nims, 
26 N.W.2d 669, 316 Mich. 694. 

S.D.—State, v. South Dakota Rural 
Credits Board, 189 N.W. 704, 45 
S.D. 619. 

52. Pa.—^Erie County v. Brie. 6 A. 
136, 113 Pa. 360. 

12 C.J. p 739 note 32. 

53. Ariz.—Corpus Juris cited in 
AHzona Eastern R. Co. v. Mat¬ 
thews, .180. P. 159, 168, 20 Ariz. 
282, 7 A.L.R. 1149. 

Ohio.—Corpus Juris Secundum cited 
In Ursallne Academy of Cleveland 
V. Board of Tax Appeals, 49 N.B.2d 
674, 677, 141 Ohio St. 663. 

12 C.J. p 739 note 33. 
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53.5 Ohio.—Kraus v. City of Cleve¬ 
land, 96 N.B.2d 314, 89 Ohio App. 
604, appeal dismissed 97 N.E.2d 549, 
155 Ohio St. 98. 

53.10 Ala.—^In re Opinion of the 
Justices, 40 So.2d 330, 262 Ala. 
199. 

Mont.—State ex rel. Stafford v. Po-x- 
. Great Palls Theatre Corp.. 132 P.2d 
689, 114 Mont 52. 

Pr i nci p al test for determining 
whether constitutional provision is 
self-executing is whether right it 
gives, or duty it imposes, may be 
enforced without aid of legislative 
enactment 

W.Va.—State ex ret Trent v, Sims, 
77 S.B..2d 122. 

54. Mo.—Corpus Juris Secundum 
cited in State ex rel. Millar t: 
Toberman, 232 S.W.2d 904, 905, 
360 Mo. 1101. 

Mont—State ex rel. Stafford v. Fox- 
Great Falls Theatre Corp., 132 P.2d 
689, 114 Mont 52. 

N.T.—Broderick v. Welnsier, 293 N. 

Y.S. 889, 161 Mlsc, 820. 

Ohio.—^Hockell v. State Liquor Li¬ 
cense Board. 16 Ohio N.P.,N.S.. 417, 
affirmed 110 N.E. 485, 91 Ohio St 
17$. 

12 C.J. p 729 note 48 [a]. 

54.6 La.—State ex rel. Noe v. Knop, 
App., 190 So. 135. 

Ohio.—City of Middletown v. City 
Commission of Middletown. 3 Ohio 
Supp. 160, affirmed 37 N.E.2d 609, 
138 Ohio St 596. 

Okl.—Corpus Juris cited in Maddox 
V. Hunt, 83 P.2d 558. 656, 188 Okl. 
465. 

12 C.J. p 731 notes 59, 60. 

The will of the people is paramount 
in determining whether a constitu¬ 
tional provision Is self-executing, and 
inquiry is directed to determining 
what the people intended. 
lA.—State ex ret Noe v. Knop, App., 
190 So. 185. 
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the general rule is that courts will consider the 
language used, the objects to be accomplished by the 
provision, and the surrounding circumstances.®5 
Extrinsic matters may be resorted to where the lan¬ 
guage of the constitution itself is ambiguous.®® In 
determining whether a constitutional provision is 
self-executing, the omission of those provisions 
which, in the state from whence the section was 
adopted, made it self-executing may be considered.®^ 
While a declaration, contained in a constitutional 
t)rovision, that such provision shall be self-^executing 
is not conclusive on the courts on the ultimate ques¬ 
tion, it shows the intention of the framers and is en¬ 
titled to peculiar weight,®® and such provision will 
receive, if possible, a construction which will render 
it self-executing,®® The fact that certain provi¬ 
sions of the constitution are expressly declared to be 
self-exediting does not prevent other provisions 
from being similarly effective.®®-® 

According to some cases constitutional provisions 
are presumed to be self-executing and they are 
construed as such, rather than as requiring further 
legislation^ unless the contrary clearly appears.®® 
Provisions which are not self^executing are numer¬ 
ous in all constitutions, however, and treat of a 

65, idaho.-r-Cleary v. Kincaid, 131 
P. 1117, 28 Idaho 789, 792. 

Ohio.—City of Middletown v. City 
Commlssloa of Middletown, 8 Ohio 
8upp. 150, affirmed 37 N.EI.2d 609, 

138 Ohio St. 596. 

12 C.J. p 78l notes 59, 60, 

Effect aa&d operatioii of constitu¬ 
tional amendment depends on its 
terms and purposes. 

Pla.—^Porter v. First Nat. Bank, 119 
So. 180, 96 Pla. 740, rehearing: de¬ 
nied 119 So. 619, 90 Pla. 740. 

56. Idaho.—Cleary v. Kincaid, 131 
P. 1117, 23 Idaho 789. 

12 CJ. p 731 note.61, 

57. N.D.—State v. 

281, 35 N.D. 34. 

58. Ohio.—Hockett v. State Liquor 
License Board, 110 N.B. 485, 91 
Ohio St. 176. 

Presumption. 

Constitutional provisions are pre¬ 
sumed to be self-executing: if by their 
terms, it is apparent that such was 
the intent of their framers. 

Axis.—MiUer v. Wilson. 129 P.2d 668, 

69 Axis. 403. 

59. Colo.—Hall v. Cumming:s, 218 P. 

328, 73 Colo, 74—^People ex xeL 
Bradley, 179 P. 871, 66 Colo. 166. 

Mo.—^Marsh v. Bartlett, 121 S.W.2d 
737, 343 Mo. 626, 

Neb.—Lincoln' Federal Labor Union 
No. 19129 V. Northwestern Iron & 

Metal Cbv 31 N:W.2d 477, 149 Neb. 

507, affirmed 69 S.Ct. 26L 885 U. 


variety of subject,®^ arid there is auttiority for 
the view that self-enforcing provisions are excep¬ 
tional.®® ' ■ ' , 

§ 49. —^— Prohibitions and Restrictions 

It Is a settled rule of constitutional construction that 
prohibitive and restrictive provisions are self-executing 
and may be enforced by the courts independently of any 
legislative action, unless it appears from the language 
of the provision and the circumstances of its adoption 
that the enactment of legislation Is contemplated as 
raquisitcf to put it into effect. 

In determining when a constitutional provision is 
self-executing, there is a distinction betwejcn a de¬ 
clarative limitation of legislative power on a given 
subject, within which legislation may or should be 
enacted, and positive constitutional inhibition which 
no legislative act can relieve or modify.®® As stat¬ 
ed in Corpus Juris, it is a settled rule of constitu¬ 
tional . construction that prohibitive and restrictive 
provisions are self-executing and may be enforced 
by the courts independently of any legislative action, 
unless it clearly appears from a construction of the 
language of the entire provision and the circum¬ 
stances of its adoption that the enactment of legis¬ 
lation is contemplated as requisite to put it into ef¬ 
fect.®® The scope and purpose of such provisions 

S.C.—^Brlce v. McDow, 108 S.B. 84, 

, 116 S.C. 324. 

61. S.D.—State V. Bradford, 83 N.W. 
47. 13 S.D; 201, 80 N.W. 148, 13 
S.D. 207, 

Tex.—Continental Fire & Cas. Ins. 
Corp. V. American Mfg. Co. of Tex., 
206 S.W.2d 639. 

12 C.J. p 780 note 66. 

Sobools 

Ala—Opinion of the Justices, 32 So. 

2d 303, 249 Ala 525. 

Neb.—Peterson v. Hancock, 54 N.W. 
2d 86, 155.Neb. 801—State ex rel. 
Shineman v. Board of Bd., 42 N.W. 
2d 168, 152 Neb. 644. 

Xnstitiitlons for insane 
Ohio.—State ex rel. Lueders v. Ba¬ 
ber, 5 Ohio 'Supp: 409. 

XTsaxy 

Cal.—Carter v. Seaboard Finance Co., 
203 P.2d 758, 33 Cal.2d 564. 

62. Mo,— tFusz y. Spaunhorst 67 Mo. 
266. 

12 C.J. p 731 note 59. 

63. Nev.—Wren v. Dixon,. 161 P. 722, 
40 Nev. 170. 

Ohio.—Kraus v. City of Cleveland, 96 
N.B.2d 814, 89 Ohio App. 504, ap¬ 
peal dismissed 97 N.SL2d 649v 155 
Ohio St. 98. 

64. U.S.—Federal Deposit Ins. Corp. 
V. Casady, C-CA-OkL, 106 F.2d 784. 

CaL—Hammond v. McDonald, 122 P. 

2d 332, 49 Cal.App.2d 671. 

Ky.—Shipp V. Bodes, 245. S.W. 157, 
196 Ky. 528. ' ' ^ 


Hall. 169 N.W. 


S. 626, 93 L.Bd. 212, 6 AL.R.2d 
473, and American Pedetation "of 
Labor, Ariz. State Federation of 
Labor v. American Sash & Door 
Co., 69 S.Ct. 260. 

59.5 La.—State ex reL Noe v. Knop, 
App., 190 So. 135. 

ea Ariz.—Corpus 9uxi» Seoundtuu 
cited in Morg:an v. Board of Sup’rs, 
192 P.2d 236, 240. 37 Ariz. 183. 

Cal.—Rice v. Howard, 69 P. 77, 186 
Cal. 432, 89 Am.S.H. 158. 

La—Orleans Parish School Bd. ■ 
City of New Orleans, App., 66 So.2d 
280—State ex rel. Noe v. Knop, 
App., 190 So. 135. 

Neb.—State ex rel. State By. Com¬ 
mission V. Ramsey, 87 N.W.2d 602, 
161 Neb. 333. 

N.T.—^Bareham v. City of Rochester, 
220 N.T.S. 66, 128 Misc. 642, modi¬ 
fied on other grounds 222 N.Y.S. 
141, 221 App.Div. 36, modified on 
other grounds 158 N.B. 51, 246 *N. 

T. 140, 

N.D.—State v. Hall, 171 N.W. 218, 
44 N.D. 459. 

Ohio.—State ex rel. Russell v. Bliss, 
101 N.B.2d 289,.. 156 Ohio St. 147. 

S.C.—^McColl V. Marlboro Graded 
School Dist No. 10, 141 S.B. 265, 
148 S.O. 120. 

Reason for rule 

In the absence of such presump-, 

tion and interpretation, the legrisla- 

ture would have power practically to 

nullify a constitutional provision. 
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may not be restricted by adverse legislation and 
all statutes then existing, or which may thereafter 
be passed inconsistent with them, are rendered njill 
and void, in the absence of a savings clause in the 
constitution.®® Legislation, however, may be desir¬ 
able and valuable for the purpose of enforcing the 
constitutional provisions,®'^ as, for example, by pro¬ 
viding a penalty for their violation,®® and statutes 
passed for this purpose are valid.®® 

If a provision supplies the rule for enforcement 
and fixes a penalty for violation, it is not only self¬ 
executing, but also prohibitive;*^® but a provision 
may be both prohibitive and mandatory and yet not 
sel f-executing.*^! 

The absence of a penalty is one of the circum¬ 
stances to be considered in determining whether a 
constitutional prohibition is intended to be self¬ 
executing, and it is a circumstance tending to sup¬ 
port the view that the prohibition is not self-exe- 
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cuting;7® but it is not sufficient of itself to postpone 
the operation of a provision which it appears from 
all the circumstances was intended to be self- 
operative.*^® 

Fraud and gaming. Provisions designed to pro¬ 
tect the public against fraud have been regarded as 
self-executing.''^ A provision that lotteries and the 
sale of lottery tickets are prohibited is self-execu¬ 
tory,*7^-® even though legislation is necessary to 
make a violation of such provision a criminal of- 
fense.'^^.io ^ provision that the legislature shall 
not authorize any lottery has been held to be self¬ 
executing and to make lotteries unlawful,74.i5 jj^t it 
has also been held that such a provision does not 
forbid lotteries, but merely legislative authorization 
of them.*^^*®® While a provision that the legislature 
shall pass laws to prohibit the sale of lottery tickets 
has been regarded as a prohibition of lotteries and 
as self-executing,*^® it has also been held that such 


La.—Corpus OTurls qiuotad In State v. 

Knop, App., IDO So. 136, 144. 
Minn.—In re Wretlind, 32 N.W.2d 161, 
225 Minn. 564—^Payne v. Lee, 24 N. 
W.2d 259, 222 Minn. 269. 

Mont—State ex rel. Stafford v. Fox- 
Great Falls Theatre Oorp., 132 P.2d 
689, 114 Mont. 62—State ex rel. 
Palagi V. Regan, 126 P.2d 818, 113 
Mont. 343. 

Ohio.—^Kraus v. City of Cleveland, 
Com.Pl., 94 N.BI.2d 814, affirmed 96 
N.F.2d 314, 89 Ohio App. 504, appeal 
dismissed 97 N.F.2d 549, 155 Ohio 
St 98. 

Sheets Mfg. Co. v. Neer Mfg. Co., 
4 Ohio N.P.,N.S., 201. 

Okl.—Corpus Juris Secundum cited, in 
Wimberly v. Beacon, 144 P.2d 447, 
453, 195 Okl. 561. 

Or.—Corpus Juris cited in Ladd & 
Tilton Bank v. Frawley, 193 P. 916, 
919, 930, 98 Or. 241. 

Pa.—Corpus Juris quoted in Common¬ 
wealth v. Hlltner, 161 A. 323, 326. 
307 Pa. 343. 

12 C.J. p 731 notes 63, 64. 

Fxovlsion self-executing 

Provision that no act of the legis¬ 
lature shall authorize the investment 
of trust funds in bonds or stock of 
private corporation is self-executing. 
Ala.—White v. White, 162 So. 368, 
230 Ala. 641. 

Fools and combinations 
A constitutional provision, making 
it the duty of the legislature to en¬ 
act such laws as may be necessary 
to prevent all trusts, pools, combina¬ 
tions, or other organizations from 
combining to depreciate below its 
real value any , article, or to enhance 
the cost of any article above its real 
value, is not self-executing. 

Ky.—Gay V. Brent, 179 S.W. 1061, 166 
Ky. 833. 

12 aj. p 732 note 79. 


65. Or.— Corpus Juris cited in Ladd 
& Tilton Bank v. Frawley, 193 P. 
916, 920, 98 Or.' 241. 

12 C.J. p 731 note 65. 

68 . Cal.—Oakland Pav. Co. v. Hilton, 
11 P. 3, 69 Cal. 479. 

Nev.—Wren v. Dixon, 161 P. 722, 40 
Nev. 170. 

12 C.J. p 731 note 66. 

67. Wash.—^Reeves v. Anderson, 42 
P. 625, 13 Wash. 17. 

68 . Okl.—State v. Hooker, 98 P. 964, 
23 Okl. 712. 

69. Mo.—Barker v. St. Louis County, 
104 S.W.2d 371, 240 Mo. 986. 

12 C.J. p 731 notes 67, 68. 

70. Okl.— Corpus Juris cited in Ex 
parte Smith, 218 P. 708, 711, 24 
Okl.Cr. 416. 

12 C.J. p 731 note 70. 

71. La.—Coguenham v, Avoca Drain. 
Dist,, 67 So. 989. 130 La. 323. 

12 C.J. p 731 note 71, p 732 note 72. 

72. Ky.—Shipp v. Rodes, 245 S.W. 
167, 196 Ky, 523. 

Ohio,—State v. Parker, 80 N.B.2d 490, 
150 Ohio St 22. 

12 C.J. p 732 note 74. 

73. Ky.—Shipp v. Rodes, 245 S.W. 
157, 196 Ky. 623, 

La.—State ex rel. Noe v. Knop, App., 
190 So. 135. 

Ohio.—Kraus v. City of Cleveland, 96 
N.B.2d 314, 89 Ohio App. 604. ap¬ 
peal dismissed 97 N.E.2d 549, 155 
Ohio St 98. 

12 aJ. p 732 note 75. 

74. U.S.—Mallon v. Hyde, C.C.Wash., 
76 F. 388. 

Neb.—Farmers* L. & T. Co. v. Funk, 
68 N.W. 620, 49 Neb. 353. 

74.5 La.—Gandolfo v, Louisiana 

State Racing Commission, 78 So.2d 
604, 227 La, 45. 
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Ohio.—City of Columbus v. Barr, 115 
N.B.2d 391, 160 Ohio St 209. 

Kraus v. City of Cleveland, Com, 
PL, 94 N.E.2d 814, affirmed 96 N.E. 
2d 314, 39 Ohio App. 504, appeal 
dismissed 97 N.K2d 549, 155 Ohio 
St 98. 

38 C.J. p 302 note 39. 

Absence of penalty 
Such provision is not self-execut¬ 
ing to the extent that it provides no 
penalty for its violation. 

Ohio.—State v. Parker, 80 N.E.2d 490. 
160 Ohio St 22—City of Columbus 
V, Barr, 115 N.B.2d 391, 160 Ohio 
St 209. 

Loder V. City of Canton, Com.PL, 
111 N.B.2d 793. 

74.10 La.—Gondolfo v. Louisiana 
State Racing Commission, 78 So.2d 
504, 227 La. 45. 

Ohio.—Kraus v. City of Cleveland. 
Com.Pl., 94 N.B.2d 814, affirmed 96 
N.E.2d 314, 89 Ohio App. 504, ap¬ 
peal dismissed 97 N.£.2d 549, 155 
Ohio St 98. 

74.15 Idaho.—State v. Village of 
Garden City, 265 P.2d 328, 74 Idaho 
513. 

74.20 Mont—State ex rel. Stafford v. 
Pox-Great Falls Theatre Corp., .132 
P.2d 689, 114 Mont 52. 

Not self^executing 
As far as constitutional provisions 
prohibit legislation authorizing lot¬ 
teries, they are self-executing as to 
such prohibition, since nothing the 
legislature can do can change them, 
but such constitutional provisions 
cannot be held self-executing as 
themselves outlawing lotteries. 

Mont.—^State ex rel. Stafford v. Fox- 
Great Palls Theatre Corp., 132 P.2d 
689, 114 Mont 52. 

75. Tenn.—Bass v. Nashville, Meigs 
421, 33 Am.D. 154, 
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a provision contemplates legislative action and is 
ineffective in the absence of such action.75.5 ^ pro¬ 
vision that the legislature shall pass laws to sup¬ 
press gambling,or that gambling, shall not be au¬ 
thorized or allowed within the state and the legis¬ 
lature shall pass laws to prevent offenses against 
the provisions of this section,77 is not self-executing, 
and, while the legislature may not in view of such 
a provision, license gambling, yet until it penalizes 
any given act, there is no law under which its 
commission may be punished.76 

Intoxicating liquors. A constitutional provision 
which in terms forbids the manufacture or sale of 
intoxicating liquors or their transportation is self- 
executing,76 as is a provision imposing penalties for 
the violation of prohibitory provisions.6®. On the 
other hand,. provisions making it the duty of the 
legislature to enact laws submitting questions of lo¬ 
cal option to a vote of the electors,6^ or declaring 
that the state shall control the manufacture and 
sale of intoxicating liquors, under laws to be pre- 
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scribed by thq legislature,^^ arc ineffective, until 
aided by supplementary legislation. The. provision 
of the Twenty-First Amendment to the federal Con¬ 
stitution as to the transportation or importation of 
intoxicating liquors is not self-executing in the 
sense that it creates a federal offense. 66 

Usury. Certain constitutional provisions declaring 
usurious contracts for interest in excess of a cer¬ 
tain rate, or prohibiting the taking of such excess, 
are self-executing, so as to render illegal and in¬ 
valid contracts within the purview of such provi¬ 
sions,®^ but delegate to the legislature the power and 
duty to fix penalties for violations of such provi¬ 
sions. 6® A provision which authorizes the recovery 
of twice the amount of interest paid where ex¬ 
cess interest has been paid is self-executing.® 6 

Taking property under power of eminent d<main. 
While there is some authority that such a provision 
is not self-executing,®®-® it is generally held that 
a constitutional prohibition against taking or dam¬ 
aging private property for public use without just 


75.5 Mont.—State ex rel. Stafford v. 
Fox-Great Falls Theatre Corp., 182 
P.2d 689, 114 Mont. 62. 

78. La.—Gandolfo v. Louisiana State 
BaciniT Commission, 78 So.2d 504, 
227 La. 45—State v. Mustachia, 94 
So. 408, 409, 152 La. 821. 

12 CJ. p 732 note 77. 

“Suppress,” as used in such const!-, 
tutional provision, 'Us equivalent to 
prohibit, put down, or end by force.” 
La.—State v. Mustachia, supra. 
ChunblixLff In fatores 
Constitutional provision that gam- 
blinsr in futures on agricultural prod¬ 
ucts or articles of necessity, where 
intention of parties is not to make 
an honest and bona dde delivery, is 
declared to be against public policy, 
and the legislature shall pass laws to 
suppress it, is not self-executory, and 
in absence of any legislation, there 
is no prohibitory law on the subject. 
La.—Gandolfo v. Louisiana State 
Hacing Commission, 78 So.2d 504, 
227 La. 45. 

77. N.T.—^People v. Mumford, 12 N. 
T.S.2d 926, 171 Mlsc. 897—-Beach 
V. Queens County Jockey Club, 298 
N.T.S. 777, 164 Misc. 363. 

12 CJ- p 732 note 77. 

7a La.—State v. Mustachia, 94 So. 
408, 152 La. 821. 

7a Ohio.—^Datesh v. State, 23 Ohio 
N.P.,N.S., 273. 

pkl,—Sparger v. Harris, 131 P.2d 
1011, 191 OkL 688. 

Dawson v. State, Cr., 273 P.2d 
164—^Lunceford v. State, 267 P, 
1118, 40 OkhCr. 260—Baldwin v. 
State,. 266 P. 795, 40 Okl.Cr. 7— 
Thomas V. State, 262 P. 503, 88 OkL 


Cr. 379—Taylor v. State, 261 P. 978, 
88 Okl.Cr; 860. 

12 C.J. p 732 note 80. 

Belation to federal statute 

Const.Ohio art 15 § 9, as amended 
at the general election in November, 
1918, providing that "the sale and 
manufacture for sale of intoxicating 
liquors as a beverage are hereby pro¬ 
hibited,” and that "the General As¬ 
sembly shall enact laws to make this 
provision effective," and which by 
the terms of its submission took ef¬ 
fect May 27, 1919, became on and 
after that date the law of the state, 
within the meaning of the federal 
statute, known as the Reed Amend¬ 
ment § 5, regardless of whether or 
not the general assembly had enacted 
laws for its enforcement. 

U.S.—Ahlberg v. U. S., C.C.A.Ohio, 271 
F. 661. 

80. N.M.—State v. Hamm, 24 P.2d 
282, 87 N.M. 437. 

Okl.—State v. Hejduk, 232 P.2d 664, 
94 Okl. 178. 

Harrigill v. State, 214 P.2d 263, 
90 Okl.Cr. 347—^Ashcraft v. State, 
98 P.2d 60, 68 OkLCr. 308—^Lunce- 
ford V. State, 267 P. 1118, 40 Okl. 
Cr, 260—Baldwin v. State, 266 P. 
795, 40 OkLCr. 7—^Thomas v. State, 
262 P. 603, 88 OkLCr. 379—Ex parte 
Smith,. 218 P. 708, 24 OkLCr. 415. 

81. Tex.—^Adams v. Kelley, Civ.App., 
45 S.W, 869. 

82. S.D.—State v. Bradford, 83 N.W. 
47, 13 S.D. 201, 80 N.W. 143, 12 S. 
D. 207. 

83. tJ.S.—^Dunn v. U. S., C.C.A.OkL, 
98 F.2d 119. 

Eighteentti Amendment 
It was said that the Eighteenth 
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Amendment, repealed by the Twenty- 
First Amendment, was self-operal- 
ing so far as the prohibition was con¬ 
cerned, and that an enabling act was 
necessary only to provide means of 
enforcing the prohibition. 

U.S.—^Richmire v. Legg, D.C.Ga», 3 F. 
Supp. 787, 

84. Md.—Bandel v. Isaac, IS Md. 502. 
Tex.—^Hemphill v. Watson, 60 Tex. 

679—^Watson v. Aiken, 65 Tex. 636. 

Hatridge v. Home Life & Acc. 
Ins. Co., Civ.App., 246 S.W.2d 666 
—^Watts V. Mann, Civ.App., 187 S. 
W.2d 917, error refused—Carder v. 
Knippa Mercantile Co., Civ.App., 1 
S.W.2d 462, error dismissed—Peo¬ 
ple's Bldg., etc.. Assoc, v. Keller, 
60 S.W. 183, 20 Tex.Civ.App. 616. 

12 aj. p 732 note 78. 

Subsequent legislative restrlotlon 
Where a constitutional amendment 
declared "all contracts" for more than 
ten per cent interest usurious, a sub¬ 
sequent legislative restriction of this 
provision to "written" contracts was 
held void, and oral contracts with¬ 
in the constitutional prohibition de¬ 
clared usurious. 

Tex.—^Dunman v. Harrison, Civ.App., 
41 S.W. 499. 

85. Md.—^Bandel v. Isaac, 13 Md. 

202 . 

Tex.—Carder v. Knippa Mercantile 
Co., Clv.App., 1 S.W.2d 462. 

12 C.J. p 732 note. 78. 

86. Cal.—^Paden State Bank v. Lan- 
am, 126 P. 220, 34 OkL 486. 

88.5 Pa.—Westmpreland Chemical & 
Color Co. V. Public Service Com¬ 
mission, 144 A. 407, 294 Pa. 451. 

Brunke v. Ridley Tp., 35 A.2d 
751, iN Pa.Super. 182. 



§ 49 CONSTITUnONAL LAW 

compensation Aerefor is self-executing, even though 
the method of ascertaining such compensation is 
left for legislative determination.^*^ It requires no 
legislation for its enforcement®'^’® and confers the 
right to obtain compensation regardless of statutory 
provision therefor.®® Neither consent to sue the 
state nor. the creation of a remedy by legislative 
enactment is necessary to obtain relief for a viola¬ 
tion of the constitutional provision.®®-® A consti¬ 
tutional provision that suits may be brought against 
the state in stich manner and in such courts as shall 


16 C.J.S. 

be directed by law does not require the enactment of 
a statute before suit may be brought to enforce the 
constitutional provision against the taking or dam¬ 
aging of property for public use without coompensa- 
tion.®®*^® When the constitution forbids taking of, 
or damage to, private property, and points out no 
remedy and no statute affords one for the invasion 
of the right of property thus secured, the common 
law, which provides a remedy for every wrong, will 
furnish the appropriate action for the redress of 
such grievance.®® While such a constitutional pro- 


87. CaL—^Baclch v. Board of Control 
of California, 144 P.2d 818, 23 Cal. 
2d 343—^Rose v. State, 123 P.2d 605, 
19 Cal.2d 713, followed in Betten¬ 
court v. State, 123 P.2d 525, 19 Cal. 
2d 876, Brandon v. State, 123 P.2d 
526, 19 CaL2d 877, Jones v. State, 
123 P.2d .626, 19 Cal.2d 874, and 
Laughlin v. State, 123 P.2d 626, 19 
Cal.2d 876. 

People V. Buellton Development 
Co., 186 P.2d 793, 68 Cal.ADp.2d 
178. 

Idaho.—^Rennington v. State, 213 P.2d 
911, 70 Idaho 170. 

Ill.—^Department of Public Works & 
Bldgs. V. Gorbe, 98 N.B.2d 730, 409 
Ill. 211—^People ex reL Alexander 
V. City of Mt Vernon, 88 N.E.2d 
46, 404 Ill. 58—^People ex reL Mark- 
gralf V. Rosenflel<^ 50 N.E.2d 479, 
383 Ill. 468—^People ex rel. Wanless 
V. City of Chicago, 38 N.E.2d 743, 
378 m. 463, 188 A.L.B. 1298--Cohen 
V. City of Chicago, 36 N.B.2d 220, 
377 Ill. 221—^People ex rel. First 
Nat. Bank v, Kingery, 16 N.E.2d 
761, 369 IlL 289—^People ex rel. 
Farwell v. Kelly, 12 N.B.2d 612, 367 
Ill. 616—^Feldman v. City of Chi¬ 
cago, 2 N.E.2d 102, 263 Ill. 247— 
People ex rel. John V. Farwell Co. 
V. Kelly, 196 N.E. 795, 361 Ill. 54— 
Roe V. Cook County, 193 N.E. 472, 
358 Ill. 568. 

Lia.— Gorpxui Juris Seonudum cited in 
Angelle v. State, 34 So.2d 321, 323, 
212 Da. 1069, 2 A.L.R.2d 666. 

Pelt V. Louisiana State Live 
Stock Sanitary Board, App., 178 So. 
644— Corpus Juris quoted in Cope 
V. Louisiana State Live Stock San¬ 
itary Board, App., 176 So. 667, 659. 

Miss.—State Highway Commission 
V. Mason, 6 So.2d 468, 192 Miss. 
576— Corpus Juris quoted in Parker 
V. State Highway Commission, 162 
So. 162, 164, 173 Miss. 213. 

Mo.—State ex reL State Highway 
Commission ▼. Rascher, 169 S.W.2d 
941, 350 Mo. 1138—^tate ex rel. 
City of St Louis v. O'Malley, 122 
S.W.2d 940, 343 Mo. 658—Barker 
V. St Louis County, 104 S.W.2d 
371, 240 Mo. 986—Trema 3 me v. City 
of St Louis, 6 S.W.2d 935, 320 Mo. 
120—^Little Tarkio Drainage Dist 
V. Richardson, 139 aW. 676, 237 { 
Mo. 49. 


Bohannon v. Camden Bend Drain¬ 
age Dist, 208 S.W.2d 794, 240 Mo. 
App. 492—Greenwell v. A. V. Wills 

6 Sons, 289 S.W. 578, 210 Mo.App. 
661. 

Miss.—Corpus Juris quoted in Parker 
V. State Highway Commission, 162 
So. 162, 164, 173 Miss. 213. 

Neb.—Schmutte v. State, 22 N.W.2d 
691, 147 Neb. 193—Bordy v. State, 

7 N.W.2d 632, 142 Neb. 714. 

N.M.—^Dougherty v. Vidal, 21 P.2d 
90. 37 N.M. 266. 

Or.—Tomaseck v. State, 248 P.2d 
703, 196 Or, 120—^Morrison v. 
Clackamas Coimty, 18 P.2d 814, 141 
Or. 664. 

S.C.—Milhous V. State Highway De¬ 
partment, 8 S.E.2d 852, 194 S.C. 33, 
128 A.L.R. 1186—Corpus Juris quot¬ 
ed in Sheriff, v. Easley, 183 S.B. 311, 
316, 178 S.C. 604—Corpus Juris 
quoted in Taylor v. Lexington Wa¬ 
ter Power Co., 163 S.B. 137, 141, 
166 S.C. 120—Corpus Juris quoted 
in Chick Springs Water Co. v. 
State Highway Department 167 S. 
E. 842, 847, 159 S.a 481. 

VsL—^Heldt V. Elizabeth River Tun¬ 
nel Dist, 84 S.B.2d 611, 196 Va. 
477—^Nelson County v. Loving, 101 
S,R 406, 126 Va 283—Virginia Hot 
Springs Co. v. Lowman, 101 S.B. 
326, 126 Va 424. 

12 C.J. p 732 note 83. 

in Arizona 

(1) Constitutional provision that 
private property shall not be taken 
or damaged for public or private use 
without just compensation having 
first been made is self-executing. 
Ariz.—^Mohave County v. Chamberlin, 

281 P.2d 128, 78 Ariz. 422, overrul¬ 
ing In re Forsstrom, 88 P.2d 878, 44 
Ariz. 472. 

(2) Constitutional provision that 
no private property shall be taken or 
damaged for public or private use 
without just compensation is not self¬ 
executing. 

Ariz.—^Maricopa County Municipal 
Water Conservation Dist No. 1 v. 
Warford, 206 P.2d 1168, 69 Ariz. L 

Compeiisatiou to be ascertained in 
manner presozlbed by law 
TJ.S.— ^tJ. S. V. Certain Liands in Jack- 
son County, D.CMo., 48 F.Supp. 
688 . 


[Idaho.—Renninger v. State, 213 P. 
2d 911, 70 Idaho 170. 

87.5 Ill.—^Department of Public 

Works & Bldgs. V. Gorbe, 98 N.B. 
2d 730, 409 Ill. 211—People ex rel. 
Alexander v. City of Mt Vernon, 
88 N.R2d 45, 404 HI. 68—People ex 
rel. Wanless v. City of Chicago, 38 
N.B.2d 748, 378 Ill. 453, 138 A.L.R. 
1298—Cohen v. City of Chicago, 36 
N.B.2d 220, 377 III. 221. 

Neb.—Schmutte v. State, 22 N.W. 
2d 691, 147 Neb. 193—Bridge v. City 
of Lincoln, 293 N.W. 375, 138 Neb. 
461. 

sa Conn.—Anselmo t. Cox, $0 A. 2d 
767, 135 Conn. 78, certiorari de¬ 
nied Anselmo v. State of Connecti¬ 
cut, 69 S.Ct 132, 335 U.S. 859, 93 
L.Ed. 405. 

III.—^People ex rel. John V. Farwell 
Co. V. Kelly, 196 N.R 795, 361 
Ill. 54. 

Mo.—State ex rel. City of St. I^ouis 
V. O'Malley, 122 S.W.2d 940. 343 Mo. 
658—Greenwell v. A. V. Wills & 
Sons, 239 S.W. 678, 51 Mo.App. 651. 

Or.—Tomasek v. State, 248 P.2d 703, 
196 Or. 120. 

Va.—^Nelson County v. Lioving, 101 S. 
R 406, 126 Va. 283. 

12 CJ. p 732 note 83. 

88J5 Cal.—Baclch v. Board of Con¬ 
trol of California, 144 P.2d 318, 23 
Cal.2d 343. 

Mo.—Bohannon v. Camden Bend 
Drainage Dist, 208 S.W.2d 794, 240 
Mo.App. 492. 

Neb.—Bordy v. State, 7 N.W.2d 632. 
142 Neb. 714. 

88.10 Cal.—Rose v. State, 123 P.2d 
505, 19 Cal.2d 713, followed in Bet¬ 
tencourt V. State, 123 P.2d 626, 19 
Cal.2d 876, Brandon v. State, 123 P. 
2d 626. 19 Cal,2d 877, Jones v. State, 
123 P.2d 526, 19 Cal.2d 874, and 
Laughlin v. State, 123 P.2d 626, 
19 Cal.2d 875. 

89. Ill.—Corpus Juris cited iu Roe 
V. Cook County, 193 N.R 472, 473, 
368 Ill. 568. 

Miss.—Corpus Juris quoted In Parker 
V. State Highway Commission, 162 
So. 162, 164, 173 Miss. 213. 

Mo.—^Tremayne v, City of St Louis, 
6 S.W.2d 935, 320 Mo. 120. 

Or.—Tomaseck v. State, 248 P.2d 703, 
196 Op. 120. 
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vision, may . not be impaired by statute or. ordi¬ 
nance,^ it may be supplemented by statutes which 
provide a means for carrying out such provision, 
and property may not be taken under some provi¬ 
sions until the legislature has provided a mode of 
giving them effect .^2 

A constitutional provision that, except in the case 
of the state, property shall not be taken without 
compensation first assessed and tendered is not 
self-executing, and the state may not take property 
without first tendering compensation unless such 
procedure is provided for by statute.92.6 While a 
provision which limits or restricts the power of 
eminent domain is self-^ecuting,92.io one which de¬ 
fines the purposes for which condenmation may be 

had is not self-enforcing.^^.iB 

§ 50. -- Protection of Individual Rights 

The guarantees of Individual rights contained in the 


Fifth, Thirteenth, Fourteenth, and Fifteenth Amend¬ 
ments of the federal Constitution are self-executing. 

Constitutional provisions designed to guarantee 
or safeguard individual rights may be self-execut- 
ing,®8 as, for example, provisions of a negative or 
prohibitive character forbidding violations of in¬ 
dividual rights.^^ Of this character are provisions 
that right and justice shall be administered without 
sale, delay, or prejudice,^® and also the negative or 
prohibitive clauses of the Fifth,96.6 Thirteenth,®^ 
Fourteenth,®*^ and Fifteenth®® Amendments to the 
federal Constitution. The fact that a constitutional 
guarantee of rights is self-executing does not pre¬ 
vent the legislature from regulating within reason¬ 
able limits the mode in which the rights secured shall 
be enjoyed.®®-® To the extent, however, that con¬ 
stitutional provisions declaratory of individual rights 
are lacking in the means by which they may be 
enforced, they are not self-executing!®® Accord¬ 
ing to some cases, provisions guaranteeing or rec- 


S.C.—Corpus Juris quoted In Sheriff slon, 162 So. 162, 166, 178 Miss. Ohio.—parte Berman, 87 N.B.2d 
V. Easley. 183 S.B. 811, 816. 178 213. 716. 86 Ohio App. 411. 


S.C. 604—Corpus Juris quoted in 
Taylor v. Lexington Water Power 
Co.. 163 S.B. 137, 141. 166 S.C. 120— 
Corpus Juris quoted in , Chick 
Springs Water Co. v. State High¬ 
way Dept, 167 S.B. 842, 847, 159 
S.a 481. 

Va.—^Heldt v. Elizabeth River Tun¬ 
nel Dist, 84 S.E.2d 611, 196 Va. 
477. 

12 C.J. p 732 note 84. 

Common-law and equitable remedies 
of owner of property in general 
see Eminent Domain $ 896. 

Jury 

Provision In constitutional provi¬ 
sion that, when required by either 
party, compensation shall be ascer¬ 
tained by an impartial jury of twelve 
freeholders, is so far self-executing 
as to entitle the parties in an ac¬ 
tion at common law for compensa¬ 
tion for property not taken, but dam¬ 
aged, to have the damages assessed 
by such a Jury. 

W.Va.—Thome v. City of Clarksburg, 
106 S.B. 644, 88 W.Va. 261. 

90. Ill.—^Department of Public 

Works & Bldgs, v. Gorbe, 98 N.B.2d 
730, 409 III. 211—^People ex rel. 
Wanless v. City of Chicago, 38 N.B. 
2d 743, 378 Ill. 463, 188 AD,R. 1298 
—Cohen v. City of Chicago, 36 N.E. 
2d 220, 877 IlL 221—People ex rel. 
John V. Par well Co. v. Kelly, 196 
Nr.B. 795,’ 361 IlL 64. 

9L Mo.—rBarker v. St. Louis Coun¬ 
ty, 104 S:W.2d 371, 240 Mo. 986— 
Tremayue v. City of St. Louis, 6 
S.W.2d 935, 320 Mo. 120. 

92. Ariz.—^In re Porsstrom, 88 P.2d 
878, 44 AH2S. 472. 

Miss.—Corpus JUxis quoted iu Par¬ 
ker V. State Highway Commis-:, 


Ohio.—^Lamb v. Lane, 4 Ohio St 167. 
Wash.—^Lohg v. Billings, 84 P. 936, 
7 Wash. 267. 

92.5 Ind.—Board of Com'rs of Ham¬ 
ilton County V. Blue Ribbon* Ice 
Cream & Milk Corp., 109 N.B.2d 88. 
231 Ind. 436—^Thomas v. Lauer, 86 
]Sr.B.2d 71, 227 Ind. 432, 

92.10 Mo.—State ex reL State High¬ 
way Commission v. James, 206 S.W. 
2d 634, 356 Mo. 1161. 

92.15 Mo.—State ex rel. State High¬ 
way Commission v. James, supra. 
Private ways 

Constitutional provision authoriz¬ 
ing the taking of land for private 
ways of necessity Is not self-execut¬ 
ing. 

Wash.—Long v. Billings, 34 P. 936, 
7 Wash. 267. 

93. Ill.—^Feldman v. City of Chica¬ 
go, 2 N.B.2d 102, 363 Ill. 247. 

Ind.—Corpus Juris Secundum cited In 
Hoy V. State, 76 N.B.2d 916, 918, 
226 Ind. 428—Schembri v. Shearer, 
194 N.E. 615, 208 Ind. 97. 

La—Cope V. Louisiana State Live 
Stock Sanitary Board, App., 176 So. 
667. 

The provisions in the bill of rights 
of the federal and state constitu¬ 
tions defining the fundamental rights 
of all persons to equality of justice, 
freedom of religion, speech, press and 
assembly, privacy of the home, right 
of trial by jury in criminal cases, 
guarantees against cruel and un¬ 
usual punishment and against ex¬ 
cessive bail, and providing for right 
to bail before trial except in capital 
cases, are self-executing, and require 
no legislative or statutory authority 
to support or implement them. 
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94. Ky.—^Taylor v. Commonwealth, 
118 S.W.2d 140, 274 Ky. 6L 

Okl.—Leedy v. Brown, 113 P. 177, 27 
Okl. 489. 

Or.—State v. McDaniel, 231 P. 965, 
116 Or. 187, reheard 237 P. 373, 
116 Or. 187. 

95. Minn.—Payne v. Lee, 24 N.W*2d 
269, 222 Minn. 269. 

Neb.—^Burnham r. Bennison, 236 N. 

W. 745, 121 Neb. 291. 

Okl.—^Perkins v. Cooper, 4 P.2d 64, 
156 Okl. 73. 

12 C.J. p 783 note 87. . 

95.5 U.S.—Adams v. State of Mary¬ 
land, 74 S.Ct. 442, 847 U.S. 179, 
98 L.Ed. 608. 

96. S.C.—^Ex parte Hollman, 60 S.E. 
19, 79 S.C. 9, 21 L.R.A.,N.S., 242, 14 
Ann.Cas. 1106. 

97. U.S.—Civil Rights Cases, Tenn., 
3 S.Ct. 18, 109 U.S, 3, 27 L.Bd. 835. 

Minn.—^Payne v. Lee, 24 N.W.2d 259, 
222 Minn. 269. 

S.C.—^Bx parte Hollman, 60 S.B. 19, 
79 S.C. 9, 21 L.R.A.,N.S.. 242, 14 
Ann.Cas. 1106. 

12 C.J. p 733 note 89. 

9& U.S.—^U. S. V. Reese, Ky., 92 U. 

S. 214, 23 L.Ed. 568. 

9a5 Iowa—State v. Berg, 21 N.W. 
2d 777, 237 Iowa 356. 

99. Ohio.—Ohio Turnpike Co. v, 
Waechter, 26 Ohio Cir.Ct 606. 

12 C.J. p 733 notes 91, 92. . 

Equal and uniform laws 
Provisions of state constitution re¬ 
quiring that laws shall be equal and 
uniform are not self-executing, but 
require legislative action to make 
them effective. 

Iowa—^Pierce v. Green, 294. N.W. 237, 
229 Iowa 22, 181 A.L.R. 3.36.. 



§§ 50-51 CONSTITUTIONAL LAW 

ognizing that every person injured shall, or should 
have an adequate remedy giye no additional reme¬ 
dies for injuries suffered, until such remedies are 
provided by the legislature.^ A provision that all 
courts shall be open and that every person for any 
injury done hhn shall have a remedy has, however, 
been regarded as self-executing.2 

A constitutional prohibition of certain defenses in 
certain classes of actions is self-executing.^ A pro¬ 
vision withdrawing the privilege against self-in¬ 
crimination under certain circumstances, and pro¬ 
viding that the person so testifying shall be immune 
from prosecution, is self-executing, and a witness 
need not claim his constitutional privilege in order 
to be entitled to the immunity conferred.3*5 


16 C.J.S. 

§ 51. -Conferring Privileges and Impos¬ 

ing Liabilities 

Constitutional provisions conferring privileges or im¬ 
posing liabilities are generally self-executing if the lan¬ 
guage is positive and the provisions are complete In 
themselves, but the rule Is otherwise where legislation 
is contemplated in order to give effect to the provisions. 

Although the question is determinable primarily 
by ascertaining the intention as disclosed by the lan¬ 
guage used,^ in general, constitutional provisions 
conferring privileges and imposing liabilities are 
self-executing-in cases where the language used is 
positive, and is complete, independent of legisla¬ 
tive action.® Such provisions are inoperative in 
cases where the object to be accomplished is made 
to depend in whole or in part on subsequent legis¬ 
lation.® It is permissible to enact a statute which 


1« La.—state v. Dubuclet, 28 La. 
Ann. 698. 

Itl.—Henry v. Cherry, 73 A 97. 30 
II.I. 13. 136 Am.S.R. 928, 24 L.R. 
Al.]Sr.S., 991, 18 Ann.Cas. 1006. 

2. lU.—Skelly Oil Co. v. Universal 
on Products Co., 86 N.B.2d 876, 
838 IlLApp. 79. 

Neb.—^Muller v. Nebraska Methodist 
Hospital. 70 N.W.2d 86, 160 Neb. 
279—Sullivan v. Storz, 66 N.W.2d 
499, 156 Neb. 177, 35 A.L.R.2d 1142 
—^Hehn v. Bingaman, 36 N.W.2d 
856, 151 Neb. 196, appeal dismissed 
70 S.Ct 79, 338 U.S. 806, 94 L.Ed. 
488, rehearing denied 70 S.Ct 157, 
838 U.S. 882, 94 L.Ed. 541, motion 
overruled 40 N.W.2d 673, 162 Neb. 
171—^Burnham v. Bennison, 236 N. 
W. 745, 121 Neb. 291. 

OkL—^Perkins v. Cooper. 4 P.2d 64, 
156 OkL 73. 

Xa Oregon, the view has been ex¬ 
pressed that the constitutional guar¬ 
anty that every man shall have a 
remedy hy due course of law for In¬ 
jury done to his person, property, or 
reputation is self-executing and op¬ 
erates without the aid of any legis¬ 
lative act or provisions. The pro¬ 
vision does not however, of itself 
give a remedy against the state or 
a county for a tort. 

Or.—G-earin v. Marion County, 223 
P. 929. 110 Or. 390. 

12 C.J. p 783 note 92 [a]. 

3. U.S.—^Illinois Cent B. Co. v. 
Ihlenberg. Tenn., 75 P. 873, 21 C. 
C.A 646, 84 L.R.A 393. 

ProvtsiosLS self-executing 

(1) Abolishing or abrogating fel¬ 
low servant doctrine, affecting lia¬ 
bility of master. 

Okl.—Oklahoma Coal Co. v. Corrigan, 
168 P. 1024, 67 Okl. 90. 

S.C.—^Becker v. Atlantic Coast Line 
R. Co„ 121 S.B. 476, 128 S.C. 131. 

(2) Abolishing defense of assumj)- 
tlon of risk, affecting liability of 
master. 


S.C.—Becker v. Atlantic Coast Line 
R. Co., supra. 

12 C.J. p 733 note 93 Cal. 

3.5 Ariz.—State v. Chitwood, 240 P. 
2d 1202, 73 Ariz. 314. 

4. Provision. Imposing liabilities 
N.T.—^Broderick v. Weinsier, 293 N. 

7.S. 889, 161 Misc. 820, reversed on 
other grounds 1 N.Y.S.2d 813, 253 
App.Biv. 213, affirmed 16 N.B.2d 
387, 278 N.T. 419. 

5. Mo.—^McGrew Coal Co. v. Mellon, 
287 S.W. 460. 316 Mo. 798, certio¬ 
rari denied 47 S.Ct 456, 273 U.S. 
762, 71 L.Ed, 874, 

S.C.—Whisenhunt v. Atlantic Coast 
Line R. Co., 10 S.B.2d 305, 195 S. 
C. 213. 

12 C.J. p 733 note 94. 

Provisions self-executing 

(1) Relating to water rights. 

Colo.—^People ex rel. Park Reservoir 

Co. V. Hinderlider, 67 P.2d 894, 
98 Colo. 605. 

(2) Making truth a defense in 
trials for libel. 

Ill.—Ogren v. Rockford Star Print¬ 
ing Co., 123 N.E. 587, 288 Ill. 405. 
No remedy prescribed 
Where the constitution imposes a 
liability without prescribing a rem¬ 
edy, the provision is a mere limita¬ 
tion on the power of the legislature 
which may fix a remedy, hut until 
the legislature acts the courts will, 
the constitutional provision being 
self-executing, enforce the liability 
in accordance with some known rem¬ 
edy. 

Utah.—^Lynch v. Jacobsen, 184 P. 929, 
66 Utah 129. 

Illegal exactions 

The constitutional provision that 
any citizen of county may institute 
suit to protect inhabitants thereof 
against enforcement of illegal ex¬ 
actions is self-executing, and hence 
requires no enabling act to make its 
provisions effective, but legislature 
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has power to prescribe practice to be 
pursued in its enforcement 
Ark.—Samples v. Grady, 182 S.W.2d 
875, 207 Ark. 724. 

Appropriation of public waters 
That section of the constitution 
dealing with appropriation of unap¬ 
propriated waters, is self-executing, 
and courts, in absence of a statutory 
method, must provide the means for 
enforcing its provisions. 

Neb.—Loup Rl\’er Public Power Dist. 
V. North Loup River Public Power 

6 Irrigation List, 5 N.W.2d 240. 
142 Neb. 141, followed in Loup 
River Public Power Dist. v. Mid¬ 
dle Loup Public Power & Irrigation 
Dist. 5 N.W.2d 249, 142 Neb. 156. 

6. U.S.—Atchison, etc., R. Co. v. 
Denver, etc., R, Co., Colo., 4 S.Ct. 
185, 110 U.S. $67, 28 L.Ed, 201. 

12 C.J. p 733 note 95. 

Provisions not self-executing 
(1) Direction to legislature to en¬ 
act employers’ liability law. 

Ariz.—Consolidated Arizona Smelting 
Co. V. Egich, 199 P. 132, 22 Aria 
543—^Arizona Eastern R. Co. v. 
Matthews, 180 P. 169, 20 Aria 282, 

7 AL.R. 1149, 

I (2) Provision that state shall have 
the right to engage in industrial pur¬ 
suits 

Aria—^Bone v. Bowen, 185 P. 133, 
20 Aria 302. 

(3) Provision of federal Constitu¬ 
tion art 1 § 8 cl 8, conferring on 
congress power to grant patents. 
XX.S.—^In re Kaser, Gust. A PatApp., 

64 E.2d 687. 

(4) Provision directing legislature 
to provide for protection of confiden¬ 
tial communications made to prac¬ 
titioners of medicine. 

La.—State v. Genna, 112 So. $65, 168 
La. 701, certiorari denied Genna v. 
State of Xiouisiana, 48 S.Ct 22, 275 
U.S. 522, 72 L.Ed. 405* 
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imposes the same liability as is imposed by a self¬ 
executing provision provided the statute is other¬ 
wise consistent with the constitution.^ 

Exemptions. A provision requiring the protec¬ 
tion of debtors by the enactment of wholesome laws 
exempting a reasonable amount of property from 
seizure or sale has been held not to be self-execut¬ 
ing and a like rule has been recognized as to a 
provision that a reasonable amount of property shall 
be exempt from seizure and sale and that the 
amount shall be determined by law.® A provision 
exempting debtors from imprisonment for debt “un¬ 
less in cases of fraud,” has been construed to pro¬ 
hibit all arrests for debt until the enactment of leg¬ 
islation defining fraud.^® A provision forbidding 
imprisonment for debt, except in cases of abscond¬ 
ing debtors, is not self-executing so as to authorize 
the arrest of absconding debtors without statutory 
provision therefor.^^ 

A provision which authorizes or directs, or im¬ 
pliedly anticipates, action by the legislature to cre¬ 
ate exemption of homestead is not self-executing,^® 
but is only a mandate to the legislature to establish 
the homestead exemption and in such a case no 
exemption can be claimed until the legislature has 
provided therefor.^^ On the other hand, a provi¬ 
sion for a definite exemption from forced, sale of 
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a homestead of a certain specified area or value is 
self-executing and no legislation is necessary to ren¬ 
der it operative.^® 

Provisions relating to various other exemptions 
are self-executing,^® or not,^^ in accordance with 
the intention expressed, as determined by the ap¬ 
plication of general rules of construction. It has 
been held that a provision that exempted property 
“shall be liable to seizure and sale for any debts 
incurred to any person for work done or materials 
furnished in the construction, repair, or improve¬ 
ment of the same,” is self-executing.^® 

Mechanics^ liens. While a provision that certain 
named classes shall have a lien for the value of la¬ 
bor done and material furnished, and that the leg¬ 
islature shall provide by law for the speedy and effi¬ 
cient enforcement of such liens, is self-executing 
to the extent that it confers liens on the classes 
named and makes them equal in rank among them- 
selves,!® this declaration of a right to a lien has 
been regarded as ineffective, so far as substantial 
benefits are concerned, in \the absence of supple¬ 
mental legislation.®® On the btiier hand, a similar 
provision has been construed as self-executing and 
as operating to create an enforceable lien which is 
not dependent on statute.®^ Under such a provision, 
the legislature may prescribe means for protecting, 


7. Cal.—Kaysser v. McNaugrhton, 67 
P.2d 927. 6 Cal.2d 248. 

8. Ind.—^Martin v. Loula. 194 N.B. 
178, rehearing: denied 195 N.E. 881 
—Moss V. Jenkins, 45 N.B. 789, 146 
Ind. 589. 

12 C. J. p 733 note 1. 

In Wa 8 hJ 2 Lgrton« the view has been 
taken that the provision of Const, 
art 19 S 1. that the legislature shall 
protect by law from forced sale a 
portion of the property of all heads 
of families, became self-executing by 
the adoption by a provision of the 
constitution of a territorial exemp¬ 
tion statute. 

Wash.—Verino v. Hickey, 237 P. 6, 
135 Wash. 71. 

8. Minn.—^Nickerson v. Crawford, 77 
N.W. 292, 74 Minn. 366, 73 Am, 
S.B. 354. 

10. Ohio.—^Spice v. Stelnruck. 14 
Ohio St. 213. 

11. Wash.—^Hayes v. Hutchinson, 
142 P. 866, 81 Wash. 394—Hamil¬ 
ton V. Pacific Drug Co., 139 P. 642, 
78 Wash. 689. 

12. Cal.—Noble v. Hook, 24 Cal. 638. 
Minn.—Kelly v. Dill, 23 Minn. 435. 
12 C.J. p 783 notes 98, 99—29 C.J. p 

788 note 97. 

Zn Washington. 

(1) The provision of Const, art 19 
i 1, that the legislature shall pro¬ 


tect by law from forced sale a por¬ 
tion of the homestead and other 
property of all heads of families, is 
not of itself self-executing. 

Wash.—^Magnolia Milling Co. v. Rom¬ 
mel, 297 P. 191, 161 Wash. 398— 
Security Nat. Bank v. Mason, 200 P. 
1097, 117 Wash. 95. 

(2) In considering this provision 
in relation to property other than a 
homestead, the view was expressed 
that such provision became self-ex¬ 
ecuting by the adoption of a terri¬ 
torial exemption statute in force 
when the constitution was adopted. 
Wash.—Verino v. Hickey, 237 P. 6, 
135 Wash. 71. 

13. S.D.—Somers v. Somers, 146 N. 
W. 716, 33 S.D. 651. 

14. Minn.-Kelly v. Dill, 23 Minn. 
435. 

12 C.J. p 783 notes 98, 99—29 C.J. p 
T88 note 97. 

IB. Ala.—Miller v. Marx, 65 Ala. 
322. 

Mich.—^Beecher v. Baldy, 7 Mich. 488. 
N.C.—Adrian v. Shaw, 82 N.C. 474— 
Martin v. Hughes, 67 N.C. 293. 
Tex.—Wilson v. Cochran, 81 Tex. 
677, 98 Am.D. 653. 

12 C.J. p 733 note 97—29 C.J. p 789 
note 1. 

16. W.Va.—White v. Crump, 19 W. 
Va. 583. 

12 C.J. p 733 note 4. 
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17. Me.—State v. Roberts, 1 Me. 
369 

12 C.j. p 733 note 6. 

18. TJ.S.—U. S. V. Lucas, D.C.Minn., 
66 P.Supp. 7. 

Minn.—^Nickerson v. Crawford, 77 N. 
W. 292, 74 Minn. 366, 73 Am.S.R. 
354. 

19. Cal.—^Miltimore v. Nofziger 

Bros. Lumber Co., 90 P. 114, 150 
Cal. 790. 

20. Cal.—Spinney v. Orifflth, 32 P. 
974, 98 Cal. 149. 

Standard Pipe & Supply Co. v. 
Red Rock Co., 136 P.2d 669, 67 Cal. 
App.2d 897—^Berger v. Gearhart, 186 
P. 876, 44 CaLApp. 245. 


21. Tex,—Farmers & M. Nat Bank, 
40 S.W. 876, 91 Tex. 78—Strang v. 
Pray, 36 S.W. 1066, 89 Tex. 626. 

J. R. Dunaway Rig & Lumber Co. 
V. Blessing, Civ.App.. 274 S,W.2d 90, 
error refused no reversible error— 
San Jacinto Finance Corp. v. Kelley, 
Civ.App., 239 S.W.2d 820, refused 
no reversible error—^Tomlinson v. 
Higginbotham Bros. & Co., Civ. 
App., 229 S.W.2d 920—Christian v. 
Boyd, Civ.App., 222 S.W.2d 167— 
Hill V. The Praetorians, Civ.App., 
219 S.W.2d 664, refused no reversi¬ 
ble error—Shirley-Self Motor Co. 
V. Simpson, Civ.App., 195 S.W.2d 
961—^Ferrell v. Brtel, Clv.App., 100 
S.W.2d 1084, error dismissed—Tow- 
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i^rfecting, and enforcing the lien, but it cannot deny 
or impair the right conferred by such provision, as 
shown in the CJ.S, title Mechanics^ Liens § 3. 

Redemption from tax sale. A provision granting, 
for a certain limited time, a right of redemption 
from sales for taxes and special assessments in fa¬ 
vor of persons interested has been held self-execut- 

ing.22 

Suits against state. Provisions authorizing or di¬ 
recting the legislature to provide for the manner 
and the courts in which a state shall be sued are 
generally regarded as not selfrexecuting and as 
not operative, in the absence of supplemental or en¬ 
abling legislation.23 

§ 52, -Regulating Municipal Govern¬ 

ment 

While constitutional provisions which araht powers 
to municipal corporations may be complete in themselves 
and self-executing, provisions as to the creation, ciassi* 
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ficatlon, organization, and powers of municipal corpora¬ 
tions usualiy contemplate action by the legislature in or¬ 
der to render them effective and are not self-executing* 

Constitutional provisions as to the establishment 
of a system of municipal government and as to the 
organization and classification of municipalities fre¬ 
quently contemplate the enactment of legislation 
in order to render them effective and are not, there¬ 
fore, self-executing.24 A provision classifying mu¬ 
nicipal corporations into cities and villages and in¬ 
dicating population as a basis of classification, but 
leaving the time and manner of transition of a mu¬ 
nicipal corporation from one class to the other to 
be regulated by law, is not of a self-executing na¬ 
ture nor is an amendment self-executing which 
provides for the separation of two offices before 
combined and authorizes the legislature to provide 
for biennial elections.^^ 

A provision which merely lays down as a general 
principle that municipal corporations may do certain 
things and which does not prescribe the neces- 


ery v. Plalnview Building Sc Loan 
Ass'n, Civ.App., 99 S.W.2d 1039, er¬ 
ror refused—^Aston v. Allison, Civ. 
App., 91 S.W.2d 852—^Weimhold v. 
Hyde, CivA-pp., 294 S.W. 899— 
Wichita Palls Sash & Door Co. v. 
Jackson, /Clv.App., 203 S.W. 100. 

12 C.J. p 734 note 8. 

£le& in favor of motor veMole ro- 
palrman 

Tex—^Lintner v. Neely, Civ.App., 97 
S.W.2d 349, error dismlssedr—Wich¬ 
ita Falls City Nat Bank v. Laugh- 
lln, Clv.App., 210 S.W. 617—Mc¬ 
Bride V. Beakley, Civ.App., 203 S. 
W. 1187. 


SUxnltatlozL as to ’benefits 
Self-executing effect of Const, art 
16 § 37 is limited to those who fur¬ 
nish labor or material direct to own¬ 
er, and it does not operate in self¬ 
executing manner in favor of those 
who furnish labor and material to 
a contractor. 

Tex—^Indemnity Ins. Co. of North 
America v. Bassett, Civ.App., 299 
S.W. 714—^McLennan v. Kellogg 
DrlUing Co., CivApp., 273 S.W. 
350—Atkinson v. Jackson Bros., 
CivApp., 269 S.W. 280, modified on 
other grounds, ComuApp., 270 S.W. 
848. 

22 . La.—State ex reL Curtis v. 

Ross, 81 So. 386, 144 La. 898. 
Miss.—^State v. Gulf, M. & N. R. Co., 
104 So. 689, 138 Miss. 70. 

Neb,—^Lancaster County v. Schwarz, 
45 N.W.2d 482, 163 Neb. 472— 
Douglas County v. Christensen, 15 
N.W.2d 63, 144 Neb, '899. 

12 C J. p 734 note 6. * 

S3. *Cr.S.—O'Connor v. Slaker, C.C.A 
Neb., 22 fi*.2d 147, appeal dismissed 


Slaker v. O'Conner, 49 S.Ct. 168, 
278 U.S. 188, 73 L.Bd. 258. 

Neb.—Anstine v. State, 288 N.W. 626, 
137 Neb. 148—Cox v. State, 279 
N.W. 482, 134 Neb. 761. 

Ohio.—State ex rel. Williams v. 
Glander, 74 N.E.2d 82, 148 Ohio 
St. 188, certiorari denied 68 S.Ct. 
157, 322 U.S. 817, 92 L.Bd. 894— 
Palumbo v. Industrial Commission, 
42 N.E.2d 766, 140 Ohio St. 64— 
Raudabaugh v. State, 118 N.E. 102, 
96 Ohio St. 513, error dismissed 
Palmer v. State of Ohio, 39 S.Ct. 
16, 248 U.S. 32, 63 L.Bd. 188. 

Wiesenthal v. Wickersham, 28 N. 
E.2d 612, 64 Ohio App. 124. 

Palmer v. State, 18 Ohio N.P., 
N.S., 609. 

Wash,—State ex rel. Thielicke v. Su¬ 
perior Court for Thurston County, 
114 P.2d 1001, 9 Wa8h.2d 309. 

Wis.—Schleslnger v. State, 218 N.W. 

440, 196 Wis. 366, 67 A.L.R. 862. 
Wyo.—^Hjorth Royalty Co. v. Trus¬ 
tees of University of Wyoming, 222 
P. 9, 30 Wyo. 809. 

59 C.J. p 302 note 42. 

•Conf exxing Jnzisdiotion 
Provision authorizing bringing 
suits against the state in such courts 
as may be provided by law is inop¬ 
erative until the enactment of legis¬ 
lation conferring jurisdiction upon 
particular courts. 

Tenn.—General Oil Co. v. Crain, 95 
S.W. 824, 117 Tenn. 82, 121 Am.S.R. 
967, affirmed 28 S.Ct 475, 209 U. 
S. 211, 62 L.Ed. 764. 

12 C.J. p 739 note 18. 

a4L Fla,—State ex reL Wilder v. City 
of Jacksonville, 25 So.2d 669, 167 
Fla. 276—City of Miami v. State, 
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190 So. 774, 139 Fla. 598—Bryan v. 
City of Miami, 190 So. 772, 139 Fla. 
650—State ex reL Brown v. Emer¬ 
son, 171 So. 663, 12$ Fla. 676. 

12 C.J. p 734 note 10. 

Provisions not self-executing 

(1) Directing provision for option¬ 
al plans for parochial government, 
and authorizing change from one 
plan to another. 

La.—State ex rel. Porterie v. Smith, 
166 So. 72, 184 La. 263. 

(2) Authorizing legislature to pro¬ 
vide for organization of drainage 
districts. 

U.S.—Chicago, R. I. & P. Ry. Co. v. 
Risty, D.C.S.D., 282 F, 364, affirmed 
C.C.A, Risty V. Chicago. R. I. & P. 

R. Co., 297 F. 710, certiorari denied 
46 S.Ct. 122, 266 U.S. 622, 69 L. 
Ed. 473, dismissal of appeal denied 
45 S.Ct 229, 266 U.S. 622, 69 L.Ed. 
473, and affirmed in part and re¬ 
versed in part on other grounds 46 

S. Ct 236, 270 U.S. 378, 70 L.Ed. 
'641. 

(3) Const art 3 6 24, making pro¬ 
vision as to classification, govern¬ 
ment Incorporation, and other mat¬ 
ters. 

Fla.—^American Bakeries Co. v. 

Haines City, 180 So. 524, 131 Pla. 
790—State ex reL Brown v. Emer¬ 
son. 171 So. 663, 126 Pla. 676— 
State ex reL Landis v. Jones, 163 
So. 590, 121 Fla. 216—State ex rel. 
Matthews v. Alsop, 163 So. 80, 120 
Fla. 628. 

25. Ohio,—^Murray v. State, 110 N.R 
471, 91 Ohio St 220. Ann.Cas.l9l6D 
864. 

26. Idaho.—^Blake v. Ada County, 47 
K 734, 6 Idaho 163. 
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sary means for the enjoyment of the right is not 
self-executing and legislation is^ necessary to give it 
effect.^*^ A provision empowering the legislature 
to give authority to municipal corporations to do 
certain things does not operate to give such author¬ 


ity in the absence of legislation.*® Provisions which 
gfrant powers to such corporations may, however, be 
complete in themselves and self-executing and ef¬ 
fective without supplemental or enabling legisla¬ 
tion.*® A constitutional amendment consolidating 


27. Miehi—Sebewainff Industries, 

Inc. V. Villagre of Sebewains:, 60 N. 
W.2d 444, 837 Mich. 630—City of 
Detroit y. Oakland Circuit Judsre, 
212 JSr.W. 207, 287 Mich. 446. 

I Ohio.—State rel, Urschel v. Caller, 

78 N.B.2d 77. 81 Ohio App. 168. 
Ao<iiiisitiott of improvMneuts outside 
corporate limits 

Mich.—City of Detroit v. Oakland 
CircuU Judsre, 212 N.W. 207, 287 
Mich. 446. 

XCnnioipal 'utilities 

Mich.—Parr v. Ladd. 86 N.W.2d 167, 
328 Mich. 592, 8 A.L.R.2d 857—Hunt 
. V. Fenlon, n N.W.2d 906, 813 Mich. 
644—^Bay City v. State Board, of 
Tax Administration, 290 N.W. 895, 
292 Mich. 241. 

SxLgagin^r ia bosiaess or iadastxial 
pursuits 

Arlz.—^Hartford Accident & Indem¬ 
nity Co. V. ’VVainscott, 19 P.2d 328j 
41 Ariz. 439—^Bone v. Bowen, 185 
P. 183, 20 Aria. 692. 

Initiative aad referendum powers 
Constitutional provision reserving 
to people of each municipality initia¬ 
tive and referendum powers on all 
questions which municipalities are 
authorized by law to control by leg¬ 
islative action, is not automatic or 
self-executing, but is delegation of 
power to provide how Initiative and 
referendum privileges are to be ap¬ 
plied on applicable questions author¬ 
ized by legislative action. 

Ohio.—^Russell v. Linton, Com.PL. 115 
N.B.2d 429. 

In OUahoma, Const, art 18 S 16 
is not of itself self-executing; in 
order to exercise the right to engage 
in business or an enterprise as con¬ 
templated by such section, a munici¬ 
pal corporation must comply with 
other constitutional provisions as to 
limitation and Increase of indebted-: 
ness. 

Okl.—^Zachary v. City of Wagoner, 
292 P. 845, 146 OkL 268. 

Xn Utah, the provision of Const, 
art 11 S 5, that '^e power to be 
conferred upon cities by this section 
shall include the following,*’ fol¬ 
lowed by an enumeration of powers, 
is not self-executing, and is pot op¬ 
erative unless the enumerated power 
or powers have been vested in the 
city by an act of the legislature or 
by the adoption of a charter by the 
city under such section. 

Utah.—^Utah Rapid Transit Co. v, 
Ogden aty, 68 P.2d 1, 89 Utah 
546—Wadsworth v. Santaquin City, 

. .2,8 P*2d 161, 83 Uta2x .82L 


28. Ariz.—^Tuma Gas, Light & Wal¬ 
ter Co: V. City of Tuma, 178 P. 26, 
20 Arlz. 153. 

La,—Smith v. Police Jury of St. 
Tammany Parish, 96 So. 824, 153 
La. 961. 

S.C.—Moseley v. Welch, 89 S.B.2d 183, 
209 S.C. 19. 

12 C.J. p 784 note 11. 

29. U.S.—Valley View Village v. 
ProfCett, C.A.Ohio, 221 F.2d 412. 

Ga.*-Birdsey v. Wesleyan College, 

87 S.EI.2d 878, 211 Ga. 588. 

La.—^Miller v. Police Jury of Wash¬ 
ington Parish. 74 So.2d 894, 226 
La. 8. 

Orleans Parish School Bd. v. 
City of New Orleans, App., 56 So. 
2d 280. 

Va.—^Bnnis v. Town of Herndon, 191 
S.£l. 685, 168 Va. 539. 

Provisions self-exeouting 

<1) Authorizing purchase, con¬ 
struction, and operation of public 
utilities. 

Ohio.—Pfau V. City of Cincinnati, 60 
N.B.2d 172, 142 Ohio St 101—State 
ex rel. Tietje v. Collett, 36 N.B.2d 
668, 138 Ohio St 425—State ex rel. 
City of Toledo v- Weiler, 128 N.B. 
88, 101 Ohio St 123. 

Ohio Water Service Co. v. City of 
Circleville, 81 N.B.2d 304, 82 Ohio 
App. 159—^Wagner v. City of 
Youngstown, App., 76 N.B.2d 724— 
Colley V. Village of Englewood, 71 
N.B.2d 624, 80 Ohio App. 640— 
Priest V. City of Wapakoneta, App., 
82 N.E.2d 869, appeal dismissed 9 N. 
B.2d 292, 1,32 Ohio St 527. 

City of Middletown v. City Com¬ 
mission of Middletown, 8 Ohio 
Supp. 150, affirmed 37 N.B.2d 609, 
138 Ohio St 596. 

Okl.—Williams v. City of Norman, 
206 P. 144, 85 Okl. 280. 

S.C.—^Parls Mountain Water Co. v. 
City of Greenville, 96 S.E. 545, 110 
S.C. 36. 

<2) The constitutional provision 
authorizing municipalities to estab¬ 
lish and operate public works Is it¬ 
self a sufficient grant of power, with¬ 
out necessity of legislative enabling 
act 

Cal.—City of Mill Valley v. Saxton, 
106 P.2d 455, 41 Cal.App.2d 290. 

(3) Granting power to construct 
certain improvements and to issue 
bonds in payment 

Ark.—Blitchens' v. City of Paragould, 

88 S.W.2d 843, 191 Ark. 940. 

<4) Authorizing ownership and op¬ 
eration of utility outside municipal 
Umlts. 


Ohio.—City of Cleveland v. Village of 
Cuyahoga Heights, 75 N.E.2d 99, 
81 Ohio App. 191—Miller v. Village 
of Orrvllle, 192 N.E. 474. 48 Ohio 
App. 87. 

<6) Authorizing political subdivi¬ 
sion to furnish services for light 
heat and power outside its boundaries 
is self-executing, and legislature can¬ 
not limit such authorization. 

Cal.—Sacramento Municipal Utility 
Dlst V. Pacific Gas A Elec. Co., 
165 P.2d 741, 72 Oal.App.2d 688. 

(6) Authorizing contract with pub¬ 
lic utility for product or service of 
latter. 

Ohio.—City of Columbus v. Public 
Utilities Commission, 183 N.E. 800, 
103 Ohio St 79. followed in City 
of Newark v. Public Utilities Com¬ 
mission, 188 N.B. 96. 825, 103 Ohio 
St 158—Local Telephone Co. v. 
Cranberry Mut Telephone Co., 133 
N.B. 627, 102 Ohio St 524—Link v. 
Public Utilities Commission . of 
Ohio, 181 N.B. 796, 102 Ohio St 
836. 

Ricketts V. City of Mansfield, 183 
N.B. 181, 43 Ohio App. 316, error 
dismissed 185 N.B. 881, 125 Ohio 
St 631. 

Kuertz v. Union Gas & Electric 
Co., 27 Ohio N.P.,N.S., 221. 

(7) Authorizing making and en¬ 
forcing of police, sanitary, and other 
regulations. 

Wash.—City of Seattle v. Proctor, 48 
P.2d 238, 183 Wash. 293—Patton v. 
Bellingham, 38 P.2d 364, 179 Wash. 
566—^Detamore v. Hindley, 146 P. 
462, 88 Wash. 322. 

(8) In Ohio, provision conferring 
authority to exercise powers of local 
self-government and to adopt and en¬ 
force local police, sanitary and 
similar regulations is self-executing 
in the sense that no legislative action 
is necessary to make the authority 
available. 

Ohio.—Cassidy y. Ohio Public Service 
Co.. 69 N.B.2d 648, 78 Ohio App. 
221, appeal dismissed 79 N.B.2d 
912, 149 Ohio St. 680—Priest v. City 
of Wapakoneta, App., 82 N.E.2d 
869, appeal dismissed 9 N.B.2d 292, 
132 Ohio St . 6 27—City of Youngs¬ 
town V. Arnold, 16 Ohio App. 112. 

(9) This rule was laid down as to 
Const art 18 $ 8, and it was held 
that a municipality could exercise 
the authority conferred by such sec¬ 
tion, even though it had not adopted 
a charter under art 18 f 7. 

Ohio.—Village of Perrysburg v. 
Bidgway, 140 N.B. 595, 108 Ohio 
St 245* 
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a particular city and county has been held self- 

executing*29^ 

Provisions of a prohibitory nature, such as a pro¬ 
vision forbidding the removal of a county seat ex¬ 
cept on compliance with certain conditions,or 
forbidding the enactment of special legislation,or 
the granting of a franchise without public advertise¬ 
ment for bids,32 are self-executing. 

Adopting or framing charter. According to some 
authorities provisions authorizing cities of a cer¬ 
tain population to frame or amend charters for their 
own government are self-executing;33 but other au¬ 
thorities have given such provisions a contrary con- 
struction.34 


A provision authorizing the legislature to submit 
a municipal charter to the voters for adoption is not 
self-executing.36 

Fiscal affairs. Constitutional provisions regulat¬ 
ing the fiscal affairs of municipal corporations or 
other political subdivisions, which contemplate ac¬ 
tion by the legislature before such provisions are 
to have operative effect, are not self-exccuting.33 
Provisions of this general nature may, however, be 
self-executing and effective even in the absence of 
supplemental or enabling legislation,33.05 as, for ex¬ 
ample, a provision for limitation of indebtedness,37 
a provision .that a municipal corporation may, by 
vote, incur a greater indebtedness than the limit 
otherwise fixed by the constitution,33 a provision 


(10) An earlier case apparently 
took the view, characterised as dic¬ 
tum by the opinion in Perrysburg 
V. Ridgrway, supra, that the adoption 
of a charter was a condition preced¬ 
ent to the exercise of rights of lo¬ 
cal self-government, in the absence 
of legislative action. 

Ohio.—State v. Iiynch, 102 N.B. 670, 
88 Ohio St 71. 

12 aj. p 734 note 12. 

29.6 Pa.—^Lennox v. Clark, 98 A.2d 
834, 372 Pa 865. 

Otto V. Clark, 86 PaDist & Co. 
420. 

sa Mont—State v, Chouteau Coun¬ 
ty, 111 P. 144, 42 Mont 62, 

31. Va—Campbell v. Bryant 62 S. 
E. 638, 104 Ya 509. 

32. Ky.—^Merchants* Police, etc., 

Tel. Co. V. Citizens' Tel. Co., 93 
S.W. 642, 123 Ky. 90, 20 Ky.L. 512. 

33. Mo.—State ex inf. Taylor ex rel. 
Kansas City v. North Kansas City, 
228 S.W.2d 762, 360 Mo. 374. 

Okl.—^Pitts V. Allen, 281 P. 126, 138 
Okl. 295. 

12 C.X p 734 note 19. 
tsL Texas 

(1) The Home Rule Amendment, 
Const, art 11 § 5, and the Enabling 
Act, Acts 83d Leg. c 147, approved 
April 7, 1913, Vernon's Sayles’ Civ.St 
Annotl914 arts 1096a-10961, together 
constitute a self-executing law that 
must be applied whenever a city of 
over 5,000 inhabitants adopts a new 
charter or amends an existing one. 
Tex.—Steinhagen v. Bastham, Clv. 
App., 283 S.W. 660, affirmed East- 
ham v. Steinhagen, 243 S.W. 467, 
111 Tex. 69T. 

<2) Since the adoption of such 
amendment, a city which takes ad¬ 
vantage thereof derives its power to 
enact an ordinance designed to pre¬ 
vent immoral exhibitions, from the 
people of the state. 

Tex—Xydias Amusement Co. v. 
Houstoh, CiyA.pp., 185 S.W. 415, 
error refused. 


34. Or.—^Kiernan v, Portland, 111 P. 
379, 112 P. 402, 67 Or. 454, 37 L.R. 
A.,N.S., 332—Hall v. Dunn, 97 P. 
811, 52 Or. 475, 25 L.R.A.,N.S., 193. 

Wash.—Reeves v. Anderson, 42 P. 
625, 13 Wash. 17. 

35. Pa.—O'Connor v. Armstrong, 149 
A. 655, 299 Pa. 390. 

36. Miss.—Spencer v. Mayor & Bd. 
of Aldermen of Yazoo City, 60 So. 
2d 662, 215 Miss. 160. 

Xncurrexioa of indebtedness 
X7.S.—Lyon Lumber Co. v. Livingston 
Parish School Board, C.C.A.La., 236 
P. 114. 

Ga.—Brown v. City of Atlanta, 109 
S.B. 666, 152 Ga. 283. 

Tundlng Indebtedness 
Mont—^Edwards v. Lewis and Clark 
County, 165 P. 297, 53 Mont 359. 
Pisdng lien on benefited land 
U.S.—In re American Rio Grande 
Land & Irrigation Co., D.C.Tex., 21 
P.Supp, 492, modified on other 
grounds, C.C.A., 103 P.2d 509, cer¬ 
tiorari denied 60 S.Ct 88, 308 U. 
S. 573, 84 L,Bd. 481. 

Provision by law to prevent abuses 
A provision that provision shall be 
made by general laws to prevent the 
abuse by municipal corporations of 
their powers of borrowing money and 
contracting debts is not self-execut¬ 
ing. 

Miss.—Spencer v. Mayor & Bd. of Al¬ 
dermen of Yazoo City, 60 So. 2d 562. 
215 Miss. 160—^Turner v. Hatties¬ 
burg, 63 So. 681, 98 Miss. 337. 
Payment of Judgments 
Constitutional provision that judg¬ 
ment against designated public agen¬ 
cies shall he paid out of proceeds of 
tax levies is not self-executing and 
requires legislative enactment for es¬ 
tablishment of machinery of taxation 
for its proper operation. 

N.M.—^McAtee v. Gutierrez, 146 P.2d 
315, 48 N.M, 100. 

36.05 III,—^People ex rel. Miller v. 
Mobile & O. R. Co., 29 N.B.2d 604 
874 Ill. 376. 


Debt secured only by public utility 
The provision of state constitu¬ 
tion authorizing any municipality 
which acquires, constructs or extends 
any public utility to issue mortgage 
bonds therefor beyond general limit 
of bonded indebtedness prescribed by 
law, provided that such mortgage 
bonds issued beyond general limit of 
bonded indebtedness shall be secured 
only upon property and revenues of 
such public utility, is self-executing 
and self-sufficient. 

Ohio.—City of Middletown v. City 
Commission of Middletown, 37 N.E. 
2d 609, 128 Ohio St. 696. 

37. Ky.—Payne v. City of Covington. 
123 S.W.2d 1045, 276 Ky. 380, 122 
A.L.R. 321. 

Mo.—Hawkins v. Cox, 66 S.W.2d 539, 
334 Mo. €40—Thomas v* Buchanan 
County, 51 S.W.2d 95. 330 Mo. 627. 
N.M.—Lanigan v. Gallup, 131 P. 997. 
17 N.M. 627. 

N.D.—Great Northern Ry. Co. v. 

Duncan. 176 N.W. 992, 42 N.D. 346. 
S.C.—Paris Mountain Water Co. v. 
City of Greenville. 96 S.E. 645, 110 
S.C. 36. 

12 C.J. p 734 note 22, 

Proof 

The constitutional provision limit¬ 
ing the power of municipalities to in¬ 
cur indebtedness i.s binding on the 
municipalities, those who deal with 
them, and the courts, but is not self¬ 
executing in the sense of relieving a 
municipality seeking to escape liabil¬ 
ity from the burden of proving that 
the liability incurred violated the 
debt limit provisions of the consti¬ 
tution. 

Me.—Moores v. Inhabitants of Town 
of Springfield. 64 A.2d 569. 144 Me. 
54, 16 A.L.R.2d 502. 

38. U.S.—City of Shidler v. H. G 
Speer & Sons Co., C.C.A.Okl., 62 
F.2d 544. 

Okl.—Adams v. City of Hobart, 27 P. 
2d 595, 166 Okl. 267—St Louis-San 
Francisco R. Co. v. Andrews, 278 P. 
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granting jurisdiction to a state board to authorize an permissive in effect and as granting authority for 

increase of indebtedness,a provision permitting creation of indebtedness up to the prescribed lim- 

or requiring municipal corporations to provide for it,^^ according to some cases, a provision which 

the collection of an annual tax sufficient to pay in- forbids a municipal corporation to contract any 

terest on its debt and also to pay the debt within a debt except on certain specified conditions,or 
specified time,a provision authorizing an in- which places a .limitation on the amount of debts 

creased tax rate under certain conditions,^0.6 a pro- which may be incurred,^® ig not self-executing in 

vision requiring the creation and maintenance of a the sense that it confers power to contract indebted- 

sinking fund,^i and a provision authorizing the is- ness without authorization by the legislature, and 

suance of bonds.^^ , there is authority for the view that a provision that 

While a provision that certain debts shall be in- a municipal corporation may contract debts in ex- 
curred only on approval of a majority of persons cess of the limitation fixed by the constitution, for 
voting on the question and that such debts shall not certain purposes, is not self-executing, so as to per- 
exceed a specified limitation has been regarded as mit the incurring of such debts without authoriza- 


617, 1S7 OkL 222—Williams v. City 
of Norman, 206 P. 144, 85 Okl. 280. 
S.C.—^McColl V. Marlboro Graded 
School Dist No. 10, 141 S.E. 265, 
143 S.C. 120—Clinkscales v. Fant, 
107 S.B. 616, 116 S.C. 206. 

12 C.J. p 734 note 24. 

Earlier statutory provisloits for eleo- 
tioiis 

Statutes, enacted prior to seLf- 
executin^T constitutional provision 
could be resorted to in so far as they 
provided for election machinery. 
S.C.—Brice v. McDow, 108 S.B. 84, 
116 S.C. 324. 

Supplemental legislation 
The legislature may prescribe 
specific and convenient methods for 
carrying out the self-executing pro¬ 
vision of Const, art 10 § 27, provid¬ 
ed it does not restrict or extend the 
power conferred. 

Okl.—State ex rel. R. J. Edwards, 
Inc., V. Keith, 66 P,2d 1059, 179 
Okl. 563. 

XU Pennsylvania 

(1) The attorney general expressed 
the view that the amendment of 1913 
to Const, art 9 § 8, permitting in¬ 
creased indebtedness with the assent 
of three fifths of the electors voting 
at a public election **in such manner 
as shall be provided by law,'' was not 
self-executing and did not contem¬ 
plate the use of existing election 
machinery provided by law. 

Pa.—^Municipal Indebtedness, 42 Pa. 
Co. 428. 

(2) On the other hand, it was held 
that the amendment of 1915, applica¬ 
ble to increased indebtedness of the 
city of Philadelphia, did not require 
new legislation but permitted the use 
of the existing statutory method. 

Pa.—^Pluck v. Philadelphia, 26 Pa. 

Dist. 587. 

39. State board of equalizatioii 
By Const art 11 § 20, adopted in 
1933, jurisdiction was granted to the 
state board of equalization, and any 
legislation subsequently enacted 
would be for sole purpose of fixing 


method of filing application and gain¬ 
ing approval of such board as to in¬ 
crease of indebtedness. 

Cal.—Skelly Estate Co. v. City and 
County of San Francisco, 69 P.2d 
171, 9 Cal.2d 28. 

4a Ill.—^People ex rel. Henry v. New 
York Cent R. Dines, 45 N.B.2d 860, 
381 Ill. 490—People ex rel. Nash v. 
Westminster. Bldg. Corporation, 197 
N.B. 573, 361 Ill. 163—People ex 
rel. McDonough v. New York Cent 
R. Co., 188 N.B. 807, 365 Ill. 80— 
Gates V. Sweltzer, 179 N.B. 837, 347 
Ill. 863, 79 A.D.R. 1161—People v. 
New York, etc., R. Co., 154 N.B. 
193, 323 Ill. 493—^People v. Louis¬ 
ville & Nashville R. Co., 133 N.B. 
340, 800 Ill. 312—^People v. Scott, 
133 N.E. 299, 300 IlL 290—People 
V. Hoerr, 128 NB! 572, 294 Ill. 338 
—People V. Sandberg, 118 N.B. 469, 
282 Ill. 246—^People v. Day, 115 N. 
B. 732, 277 Ill. 643—Booth v. Opel, 
91 N.B. 458, 244 Ill. 317—Bast St 
Louis V. People, 17 N.B. 44, 124 Ill. 
665. 

Mo.—State ex rel. Emerson v. Alli¬ 
son, 66 S.W.2d 547, 334 Mo. 542— 
State ex rel. City of Jefferson v. 
Hackmann, 229 S.W. 1082, 287 Mo. 
166. 

Mont.—^Edwards v. Lewis and Clark 
■ County, 165 P. 297, 63 Mont 359. 
bkL—^Adams v. City of Hobart, 27 
P.2d 696, 166 Okl. 267. 

Pa.—Clark v. City of Philadelphia, 
196 A. 384, 328 Pa. 621. 

40.5 Ala.—^In re Opinion of the Jus¬ 
tices, 40 So.2d 330, 252 Ala. 199. 
Okl.—Oklahoma County Excise Board 
V. Kum, 116 P.2d 113, 189 Okl. 203 
—^In re Protest of Chicago, R. I. & 
P. Ry. Co., 16 P.2d 866, 160 Okl. 
226. 

41. Pa.—Clark v. City of Philadel¬ 
phia, 196 A. 384, 328 Pa. 621. 

42. Ajrk.—^Martin v. State, 286 S.W. 
873, 171 Ark. 676—^Matheny v. In¬ 
dependence County, 277 S.W. 22, 
169 Ark* 925—^Lucas v. Reynolds, 
272 S.W. 663, 168 Ark. 1084—Cum¬ 
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nock V. City of Little Rock, 271 S. 
W. 466, 168 Ark. 777. 

Ky.—^Harrison v. Roberts, 94 S.W. 2d 
296, 264 Ky. 62—Johnson v. Mid¬ 
dleton, 47 S.W.2d 1030, 248 Ky. 
251—Welch V. City of Nicholas- 
ville, 8 S.W.2d 400, 226 Ky. 312. 
Lcl—O zenne v. Board of Com'rs of 
Gravity Drainage Dist. No. 1 of 
Parishes of St Landry and St. 
Martin, 164 So. 247, 183 La 465. 

Mo.—State ex rel. City of Pulton v. 

Smith, 194 S.W.2d 302, 355 Mo. 27. 
Okl.—^Application of City Council of 
City of Tahlequah, 286 P.2d 418. 

43. Xa Oregon 

(1) The rule stated in the text was 
laid down in respect of the provi¬ 
sion of Const art 11 § 10 as to debts 
for permanent roads, as amended in 
1919, which amendment increased 
the debt limitation. While the 
amendment is not wholly self-execut¬ 
ing, it is, by reason of the prior stat¬ 
ute, Gen.L.1913 c 103, which provides 
election machinery, rendered opera¬ 
tive. 

Or.—^Hawley v. Anderson, 195 P. 368, 
99' Or. 191—Ladd & Tilton Bank 
v. Frawley, 193 P. 916, 98 Or. 241. 

(2) Under an earlier form of the 
foregoing article and section, the 
view was taken that no indebtedness 
could be incurred in the absence of 
valid and effective provision for as¬ 
certaining the will of the voters. 
Or.—^Andrews v. Nell, 120 P. 383, 

123 P. 32, 61 Or. 471. 

44. N.M.—Varney v. City of Albu¬ 
querque, 55 P.2d 40, 40 N.M. 90, 106 
A.L.R. 222—State ex rel. Haas v. 
Board of County Com'rs of De 
Baca County, 269 P. 37, 32 N.M. 
309—^Lanigan v. Gallup, 131 P. 997, 
17 N.M. 627. 

45. N.M.—State ex. reL Haas v. 
Board of County Com'rs of De 
Baca County, 259 P. 87, 32 NM. 
309—^Lanigan v. Gallup, 131 P. 997, 
17 N.M. 627. 

N.D.—Great Northern Ry. Co. v. 

. Duncan, 176 NW. 992, 42 N.D. 346. 
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tion by the ■ legislature.** A provision • requiring 
counties or municipalities contiractiilg an indebted¬ 
ness to provide a tax sufficient for the payment 
thereof has been held self-executingJ**"* 

> . ! 

§ 53. --.Relating to Elections 

Th© plflht to voita granted by the constitution te per¬ 
sons having specified quaiifications Is self-executing. 
Provisions as to elections, including provisions as to the 
initiative and referendum, which show the necessity for 
legislative action before they become effective are not 
seif-executing. 

The right to vote granted by the constitution to 
persons having specified qualifications is self-execut- 
ing.^®‘5® A constitutional provision for free elec¬ 
tions is not self-executingi but requires the legis¬ 


lature to provide for the conduct of elections, the 
means of voting, and the method of selecting nomi- 
nees.4^-55 A constitutional provision prescribing 
qualifications of electors is self-executing, as is 
also one prescribing the number of votes necessary 
to adopt a particular proposition.^* Provisions as 
to elections which by express terms or by implica¬ 
tion show the necessity for action by the legislature 
in order that they may become effective are not 
self-executing.^* Provisions which merely empow¬ 
er the legislature to act with respect to elections, 
such as a provision authorizing the legislature to 
permit the use of voting machines, are not self- 
executing,^*-* and a provision merely prescribing 
that a certain officer may be elected, without more, 
is inoperative without legislation directing that the 


40.. N.M.—lianigan v. Gallup, 181 P. 
997, 17 N.M. 627. 

46-6 K^.—^Pulaski County v. Ben 
Hur Life Ass*n of Crawfdrdsville, 
Ind.. 149 S.W.2d 738, 286 Ky. 119. 

46.50 Cal.—Arapajolu v. McMen- 
amin, 249 P.2d 818* 113 Cal.App. 
2d S24, 34 A-L.H.2d 1185. 

46.5S Utali.—^Anderson v. Cook, 130 
P.2d 278„ 102 UtaA 266, 143 A.L.. 
K. 987. 

47. Ala.—^Prost r. State, 46 So. 203, 
163 Ala. 654. 

Ariz.—^Roberts v. Spray, 223 P.2d 808, 
71 Ariz. 60-<^-Corpas jTuzis Semu- 
' dum cited in Idorgan v. Board of 
Sup’rs, 192 P.2d 236, 241, 67 Ariz. 
133. 

12 C.J. p 734 note 27. 

Nineteenth Amendment to federal 
Ckmatitntioii. 

(1) This amendment is self-execut- 
iner and removes electoral disqualifl- 
cation oh account of sex without en- 
ahlinsr lesrislatlon. 

Ga.—^Poster v. City of College Park, 
117 S.B. 84, 155 Ga. 174—^Brown v. 
City of Atlanta, 109 S.S1. 666, 152 
Ga. 288. 

Iowa.—State v. Walker, 185 N.W. 
619, 192 Iowa 823. 

<2) The amendment emancipates 
women so far only as the right of 
suffrage is concerned and does not 
qualify them as iurors; legislation 
is necessary in order, to qucUify 
women as Jurors. 

N.L—State v. James, 114 A. 553, 96 
N.J.Law 182, 16 A.L.R. 1141. 
persons in niUltory service 

(1) The view has been expressed 
that the right of a person In military 
service in time of war to vote un¬ 
der Const, art 2 $ 1 is not depend¬ 
ent bn action by the legislature, and 
that failiire of the legislature to pro¬ 
vide a method of voting for persons 
In the military service did not invali¬ 
date a local option election, as Such 


electors could have voted notwith¬ 
standing such failure. 

N.T.—In re Zlerbel, 169 N.T.S. 270, 
102 Misc. 626. 

(2) The view has been expressed, 
however, that such constitutional 
provision becomes practically effec¬ 
tive only when legislation is enacted. 
N.T.—In re Town of Ghent, 168 N.T. 
S. 804, 102 Misc. 259. 

<3) In any event, a new election 
should not be ordered where no pro¬ 
vision for such voting had been 
made by the legislature, as the new 
election would be subject to the same 
claim of illegality. 

N;T.—In re Zlerbel, supra—^In re 
Town of Ghent, supra. 

TSaght to photograph poll booh 

The constitutional amendment re¬ 
quiring registration in poll book kept 
by sheriff of each parish and requir¬ 
ing sheriff to permit any one to take 
a photograph thereof is not merely a 
declaration of policy but is self¬ 
executing with respect to provision 
for photographing, notwithstanding 
that legislation has been enacted to 
carry out provisions relating to 
registration, that no penalty for fail¬ 
ure to permit photographing is pro¬ 
vided, and that details of sherilTs du¬ 
ties are not prescribed, particularly 
since no affllrmative duties are im¬ 
posed. 

La.—State ex reL Koe v. Knop, App., 
190 So. 135. 

48. Mo.—State v. Duncan, 175 S.W. 
940, 265 Mo. 26, Ann.Cas.l916D 1. 

49. Ga.—^Burkhart v. Fitzgerald, 73 
S.m 683, 137 Ga. 366. 

Pa.—Corpus Juris Seoundum olted in 
Bagen v. Smith, 78 A.2d 801, 802, 
866 Pa. 501. 

Registration of voters 

Const, art 8 § 5, directing the leg¬ 
islature to provide by law for regis¬ 
tration of voters In counties and 
cities having a population in excess 
j of that specified, is not self-execut¬ 
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ing, and the courts cannot require 
registration except in so far as pro¬ 
vision therefor has been made by 
statute. 

Mo.—State at Inf. of McKittrick v. 
Seibert, 65 S.W.2d 129, 228 Mo. 
App. 1133. 

Bleotion of Judges 

(1) Provision declaring that "the 
Judges of the supreme, circuit, and 
county courts shall be chosen at the 
first election held under the provi¬ 
sions" of a constitution to be adopt¬ 
ed, "and thereafter as provided by 
law," is inoperative In the absence 
of supplemental legislation. 

S.D.—State v. Gardner, 64 N.W. 606, 
3 S.D. 663, 661. 

(2) It is for legislature, not courts, 
to provide method of conducting gen¬ 
eral and special elections, including 
that to fill vacancy in office of Judge 
of superior court Const, art 4 5 5, as 
to election to fill vacancy not being 
self-executing. 

Wash.—State v. Superior Court for 
King County, 250 P. 66, 140 Wash. 
636. 

Other provisions not self-executing 
I (1) Provision that a certain ques¬ 
tion may be submitted to a vote of 
the electors in the manner that shall 
be provided by law. 

Mo.—State v. Duncan, 175 S.W. 940, 

I 265 Mo. 26, Ann.Ca8.1916D L 
12 CJ. p 725 note 32. 

(2) IProvision in Const, art 3 15, 
requiring legislature to enact laws 
providing for a xxiandatory primary 
system, that the provision shall not 
exclude the right to place nonparti¬ 
san candidate on the ballot by peti¬ 
tion. 

Okl.—State ex ret Smith v. State 
Election Board, 36 P.2d 497, 169 
Okt 163. 

49.5 Ala—Kendrick v. State ex ret 
Shoemaker, 54 So.2d 442, 256 Ala. 
206—^Abrasley v. Jefferson Coun- 
ty, 4 So.2d 153, 241 Ala. 660. 
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officer shall be elected and j^rescribing the pro- 

cedur.e.60 

A provision as to the method of electing certain 
officers which is complete in itself and does not re¬ 
quire legislation to give it effect is self-executing.^i 
A constitutional provision authorizing the legisla¬ 
ture to provide for a primary system is not self- 
executing.51-5 Also, a provision that the mayor or 
chief executive of a municipality shall be elected 
by the qualified voters is self-executing,62 and where 
the term of an office is fixed by the constitution, and 
its commencement is once prescribed by law, the 
provision is self-executing to the extent of render¬ 
ing valid an election to fill such office held at the 
last general election before the expiration of the 
term, although no provision has been made by stat¬ 
ute for an election to fill the office.®® 

A provision definitely fixing the time for holding 
elections is in general self-executing,®^ as is a 
provision that an officer shall be elected at the time 
and in the manner prescribed by law for election of 
members of the general assembly, when taken to¬ 


gether with the statutes- governing elections of 
members of the general assembly.®® A provision 
that a candidate for a nonpartisan office who re¬ 
ceives a majority of all of the votes cast at a 
primary election shall be elected to such office is 
self-executing.®®*® However, a provision fixing mu¬ 
nicipal elections on a particular date is not operative, 
in the absence of supplemental legislation, where 
other provisions of the constitution show that the 
definite fixing of the date is dependent on action by 
the legislature.®® A provision for the apportion¬ 
ment of legislative districts has been held to be self¬ 
executing.®®*® 

Initiative and referendum. Provisions reserving 
to the people the power to propose laws and amend¬ 
ments to the cbnstitution and to enact or reject 
them at the polls, independently of the legislature, 
are self-executing to the extent that they prescribe 
the rules for the exercise of the rights reserved ;67 
but where such, provisions merely create rights to 
be exercised in the maimer prescribed by general 
laws, they do not. become operative until the . enact¬ 
ment of legislation.®® The legislature may be au- 


sa Va.—Watkins v. Venable. 39 S. 
B. 147, 99 Va. 440. 

61. VtovMojk as to eleottoBL at pri¬ 
mary electlOA 

Cal.—^De Woody v. Beldinff, 292 P. 
265, 210 Cal. 461—^Kerr v. Russell, 
285 P. 811, 209 CaL 36. 

Place oA-ballot 

Tbe languagro of constitutional pro¬ 
vision is self-executing: insofar as 
the steps reauired to obtain the 
printing: of the name of a candidate 
for nomination on the non-partisan 
primary ballot are concerned, and ob¬ 
ligations other than those so imposed 
may not be added by statute. 

Mich.—Sputar v. St. Clair County 
Election Commission, 54 N.W.2d 
425, 334 Mich. 258. 

61.5 Okl.—Maddox v. Hunt, 83 P.2d 
553, 183 Okl. 465. 

62. Ky.—Craft v. BaJker, 238 S.W. 
389, 194 Ky. 205. 

63. Kan,—State v. Thoman, 10 Kan. 
191. 

64. Neb.-^—State v. Moores, 96 N.W. 
1011, 70 Neb. 48, 99 N.W. 604, 70 
Neb. 56. 

Or.—State v. Kellaher, 177 P. 944, 90 
Or. 538. 

65. N.C.—^Rodwell V. Rowland, 60 
S.B. 319, 137 N.C. 617, 624. 

12 C.J. p 735 note 33. 

65.5 CaL—^French v. Jordan, 172 P.2d 
46, 28 Cal.2d 765. 

66. —State v. Pattod, 82 La.Ann. 

1200. 

56.05 Ohio.—State ex reL Herbert v. 
Bricker, 41 N.B.2d 377. 139 Ohio 
St. 499. 


57. Mich.—Hamilton v. Deland, 198 
N.W. 843, 227 Mich. 111. 

N.M.—State v. Perrault, 283 P. 902, 
34 N.M. 438. 

N.D.—State v. Hall, 171 N.W. 213, 
44 N.D. 459. 

Ohio.—^Hockett v. State Liquor Li¬ 
cense Board, 110 N.B. 485, 91 Ohio 
St. 176. 

Or.—Miles v. Veatch, 220 P.2d 511, 
189 Or. 506, rehearing denied 221 
P.2d 905, 189 Or. 506—State ex rel. 
McPherson v. Snell, 121 P.2d 930, 
168 Or. 158. 

S.D.—Corpus Jarls quoted in State 
V. Burkhart, 183 N.W. 870, 872, 44 
S.D. 285. 

12 C.J. p 736 note 36—69 C.J. P 686 
note 85. 

BzpeAditure of public funds 

The initiative and referendum pro¬ 
visions of the constitution are self¬ 
executing and the secretary of state 
may properly expend state funds in 
performing his duties thereunder not¬ 
withstanding failure of legislature to 
make a sufficient appropriation there¬ 
for. 

Ariz.—Crozier v. Prohmlller, 179 P.2d 
445, 65 Ariz. 296. 

Initiated and alteznatiTe measure 
Constitutional provision that if an 
initiated measure is not enacted by 
the legislature without change, it, 
together with any amended form, 
substitute or recommendation of the 
legislature shall be submitted to the 
electors in such manner that the peo¬ 
ple can choose between the com¬ 
peting measures or reject both, is 
self-executing. 


Me.—^Parris ex rel. Dorsky ▼. Goss, 

, 60^ A.2d 908,^143 Me. 227. 

BeservatioA to people of state 
Or.—Carriker v. Lake County, 178 P. 

573, 89 Or. 249. 

12 C.J. p 735 note 85. 

Beservatlon to voters of political 
subdivisions 

Ark.-Priest v. Mack, 109 S.W.2d 665, 
194 Ark. 788—Blocker v. Sewell, 
76 S.W.2d 668, 189 Ark. 924—Do¬ 
zier V. Ragsdale, 55 S.W.2d 779, 
186 Ark. 654—Wright v. Ward, 28Q 
S.W. 369, 170 Ark. 464. 

Ordluanoe for acquisition of. public 
utilityi serviccv or product 
Ohio.—State ex reL Mitchell v. Coun¬ 
cil of Village of Milan, 14 N.B.2d 
772, 133 Ohio St 499. 

Effective date of referred law 
Provision that measure referred to 
people shall t^e effect and become 
law when approved by majority vote, 
and not otherwise, is self-executing, 
and prevents the legislature from fix¬ 
ing a later date as the effective date, 
by either general or special law 
which is not referred to the people. 
Mo.—State ex rel. Elsas v. Missouri 
Workmen’s Compensation Commis¬ 
sion, 2 S.W.2d 796, 318 Mo. 1004. 

68. Okl.—Simpson v. Hill, 263 P. 635, 
128 OkL 269, 56 AL.R. 706. 

S.D.—Corpus Juris quoted in State 
V. Burkhart, 183 N.W. .870, 872, 
44 S.D. 285. , 

12 CJ. p 735 note 86—59 CJ. p 686 
note 85. 
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thorized to enact laws to facilitate the operation of 
a self-executing initiative provision.®^*® 

§ 54 , —« Relating to Officers 
, a. In general 

b. Appointment and term of office 

c. Removal, and forfeiture of office 

d. . Powers and duties 

e. Compensation 

a. In Gleneral 

A constitutional provision which merely permits the 
creation of an office Is not self-executing so as to create 
the office by Itself. 

A provision which merely permits the creation 
of an office is not self-executing so as to create the 
office by itself.^s.so 

Qualifications and disabilities. Constitutional pro¬ 
visions prescribing qualifications®® or disabilities®® 
of officers are self-executing. A constitutional pro¬ 
vision prescribing an official oath for every public 
officer is self-executing.An exception, in a dis¬ 
qualifying provision, of certain offices as shall be 
designated by general law is not self-executing.®^ 

b« Appointment and Term of Office 

Constitutional provisions which make full and com¬ 
plete prescription for the appointment or selection of 
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public officers and as to filling vacancies are usually 
seif-exebuting. 

A constitutional provision fixing or changing the 
term of office is self-executing.®2*50 ^ constitution¬ 
al provision that a certain officer shall be appointed 
by the governor by and with the consent of the 
senate is self-executing;®® but a provision authoriz¬ 
ing the legislature to provide for the appointment of 
specified officers is not self-executing.®®*® A pro¬ 
vision fully prescribing the method of filling vacan¬ 
cies in office is self-executing,®^ but such a provi¬ 
sion is not self-executing where legislative action 
is required.®^*® It has been held that a provision 
for the filing of a vacancy which assumes the exist¬ 
ence of election machinery to carry it out is not 
self-executing.®^*!® Certain provisions as to the 
period for which persons appointed to fill vacancies 
shall hold office, have, however, been regarded as 
not self-executing.®® A provision requiring officers 
to hold over until their successors have qualified is 
self-executing.®®*® 

Civil service, A provision declaring that appoint¬ 
ments and promotions in the civil service shall be 
according to merit and fitness, to be ascertained as 
far as possible by examinations which, as far as 
possible, shall be competitive, is self-executing to 
the extent that the machinery for conducting com¬ 
petitive examinations has been provided by existing 


Provisions as to nmnlclpaUties not 
self-ezecntlnflr 

XT. S.—Jackson v. Denver Producing & 
Refining Co., CC,A.Okl., S6 F,2d 
467. 

Or.—Carriker v. Lake County, 173 
P. 673, 89 Or. 240—State v. Port 
of Astoria, 164 P. 399, 79 Or. 1. 

43 C.J. p 684 note 79. 

saa Cal.—Warner v. Kenny, 166 P. 

2d 889, 27 Cal.2d 627. 

Neb.—State ex rel. Winter v. . Swan¬ 
son. 294 N.W. 20ft, 138 Neb. 697. 

Or.—State ex rel. McPherson v, Snell, 
121 P.2d 930, 168 Or. 153. 

58.50 Ark.—^Huggins v. Wacaster, 
266 S.W.2d 68. 

59. Idaho.—^Toncray v. Budge, 96 P. 
26,14 Idaho 621. 

Tex.—^Prince v. Inman, Civ.App., 280 
S.W.2d 779. 

ea Ind.—Carroll v. Green, 47 N.E. 
223, 148 Ind. 362. 

Giving reward for election to office 
Tenn.—^Morrison v. Buttram, 290 S. 

W. 399, 164 Tenn. 679. 

Questioning official acts 
Const art 2 $ 18, providing that 
no person elected or appointed to an 
office shaU hold it without devoting 
his time to perfomaance of its duties, 
even if authority. for removal from 
office of a city attorney-who leaves 
the state for an indefinite period is 


no authority for questioning his acts 
while he holds the office. 

Mo.—State ex rel. City of Jefferson 
V. Hackmann, 229 S.W. 1082, 287 
Mo. 166. 

KEultiple office holding 
The constitutional prohibition 
against multiple office holding is self- 
executing. 

Ill.—^People ex rel. Cromer v. Village 
of Maywood, 46 N,B.2d 617, 381 
IlL 337, certiorari denied Markham 
V. People of State of Illinois ex 
rel. Cromer, 63 S.Ct. 864, 318 U.S. 
783, 87 L.Ed. 1161, rehearing de¬ 
nied 63 S.Ct 1026, 319 XJ.S. 780, 87 
L.Ed. 1725. 

Okl.—Wimberly v. Deacon, 144 P.2d 
447, 196 Okl. 661. 

Pa.—Commonwealth ex rel. Crow v. 
Smith, 23 A.2d 440. 343 Pa. 446. 

In re Upper Darby Tp. Com'r 
Appointment Quar.Sess., 32 DeLCo. 
160. 

61. Mont—State v. Board of Ex¬ 
aminers for Nurses, 166 P. 124, 62 
Mont 91. 

62. Pa.—^Upper Providence Judge of 
Election, 17 Pa.Dist & Co. 116. 

62.50 Mont—State ex reL O'Connell 
V. Duncan, 88 P.2d 73, 108 Mont 
141. 

63. Neb,—State v. Odd Fellows Hall 
Ass’n, 243 N.W. 616, 123 Neb. 440. 
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63.5 Cal.—In re Robert's Estate, 120 
P.2d 933, 49 Cal.App.2d 71. 

64, Colo.—Frost V. Pfeiffer, 68 P. 
147, 26 Colo. 338. 

64.5 Pa.—^Bagen v. Smith, 78 A.2d 
801, 366 Pa. 601. 

Partial self-execution 
Where constitutional provisions re¬ 
garding vacancies in supreme court 
could not be self-executing as to all 
vacancies occurring in that court 
they could not be self-executing as 
to any one of them. 

Pa.—^Eagen v. Smith, supra. 

64.10 Pa.—O’Neill v. White, 22 A. 2d 
25, 343 Pa. 96. 

165. Provisions not self-executing 
(1) Until next general election and 
until successor elected and qualified. 
Iowa.—State ex ret Halbach v. 
Claussen, 250 N.W. 195, 216 Iowa 
1079. 

<2) Until successor elected and 
qualified and successor to be elected 
at first general election that occurs 
more than thirty days after vacancy 
shall have happened. 

Neb.—State v. Minor, 180 N.W. 84,105 
Neb. 228.^ 

65.5 Tex.—^Plains Common Consol. 
School Dist No. 1 of Yoakum 
County v. Hayhurst, Civ.App., 122 
S.W.2d 322. 
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or subsequent legislation,®® but no further.®^ It 
has also been held that such a provision is not 
self-executing.®'^*® A provision that laws shall be 
made to establish a state civil service commission 
to consist of a specified number who shall be ap¬ 
pointed by the governor alone has been regarded as 
self-executing as to the existence of the office, and 
as to the appointment, of the commissioners, with¬ 
out legislation and without action by the governor.®® 

c. Itemoval, and Forfeiture of Office 

Unless the lan^juage Indicates the necessity of en¬ 
abling legislation, constitutional provisions for removal 
from office, impeachment, or declaration of vacancy are 
self-executing. The status of a recall provision In this 
respect depends largely on whether or not a method of 
procedure is provided. 

As a general rule provisions authorizing removal 
from office are self-executing and effective without 
legislation,®® as are provisions requiring removal 
or declaring offices vacant on indictment and con¬ 
viction of the incumbents for official misconduct or 
neglect of duty.*^® A provision authorizing the, 
suspension or removal by the mayor of certain 
municipal officers ''when authorized by the General 
AssemWy” is not self-executing.^i 


Provisions for mpeadtiment ire usually se!f-ex* 
ecuting and effective without enabling or supple¬ 
mentary legislation;'^® but a constitutional provi¬ 
sion directing the legislature to make provision for 
impeachment is not self^^ecuting.^®-® 

A provision for the. forfeiture of public office , or 
emplo 3 rnient by a person who appoints or names an¬ 
other to render service who is a relative of such 
person within a specified degree is self-executing 
and effective without IdgisIatiohJ® However, the 
violation of a . constitutional prohibition against the 
exercise of any powers properly, belonging to one 
branch-of government by a person belonging to 
another branch does not automatically deprive the 
violator of his office."^®*® 

Recall. A provision for the recall of public offi¬ 
cers is self-executing, where it states a complete 
method of procedure for effecting a recall and in¬ 
dicates an intention that it shall be operative im¬ 
mediately,^^ but the rule is otherwise where the 
provision does hot set forth a ihetliod of proce- 
dure.7® Where the recall provision directs the 
legislature to pass laws necessary to carry out its 


66. N.Y.—^People v. Roberts, 42 N.E. 
1082. 148 N.Y. 360. 31 LuR.A. 399. 

Bepeal of statutes 

The principle expressed In consti¬ 
tution that all appointments In civil 
services must be made according* to 
merit and fitness to be ascertained by 
competitive examinations is express¬ 
ed in such broad and imperative lan¬ 
guage that in some respects it is to 
be regarded as beyond the control of 
the legislature and secure from any 
mere statutory changes and self-ex¬ 
ecuting to extent that if statutes reg¬ 
ulating appointments to civil service 
were repealed courts would still be 
required in a proper case to pro¬ 
nounce appointments made without 
compliance with constitutional re¬ 
quirements as being illegaL 
N.Y.—Wipfler v. Klebes, 30 N.B.2d 
681. 284 K.Y. 248—People v. Rob¬ 
erts. 42 N.B. 1082, 148 N.Y. 360. 

67. N.Y.—Chittenden v. Wurster, 46 
N.B. 857. 152 N.Y. 846, 37 L..R.A. 
309. 

67.5 Ohio.—State ex rel. Welsh v. 
Hoffman, 40 N.B.2d 204, 68 Ohio 
App. 171—State ex rel. Haskins v. 
Tyroler, 25 N.B.2d 309, 63 Ohio App. 
38, affirmed 27 N.B.2d 931, 137 Ohio 
St 24. 

68. Colo.—^People v. Hamrock, 222 P. 
391, 74 Colo. 411. 

Constraotioii 

The provision that ''this section 
shall be self-executing.** contained 
In the civil service amendment art 12 
{ 13. containing the provision set 

16 C.J.S.—U 


forth In the text, was given weight 
in holding that the latter provision 
was self-executing. ‘*Bstablish** as 
used in such provision means **to 
make firm or stable, not to create,** 
as the meaning “to create** would be 
inconsistent with the clause that the 
section shall be self-executing. 

Coio.—^People v. Bradley, 179 P. 871, 
66 Colo. 186. 

69. Bexnoval by appointiiig power 
wlthont cause 

Pa.—Commonwealth v. Hiltner, 161 
A. 823. 307 Pa. 343. 

Bemoval of state officers by governor 
Mich.—^People ex rel. Clardy v. Balch, 
266 N.W. 762. 268 Mich. 196— 

Dullam V. Willson, 19 N.W. 112, 63 
Mich. 392, 51 Am.R. 128. 

Bemoval by court 

Ind.—State v. Redman, 109 N.B. 184, 
183 Ind, 332. 

Tex.—Trigg v. State, 49 Tex. 646. 

70. Ky.—^Lowe V. Commonwealth, 8 
Mete, 237, 

Pa.—Commonwealth v. Knox, 94 A 
2d 128, 172 Pa.Sup6r. 610, affirmed 
97 A2d 782, 374 Pa. 343. 

71. Va.—^Newport News v. Wood¬ 
ward, 61 S.B. 193, 104 Va, 58, 7 
Ann.Cas. 626. 

72. Tex.—^Ferguson v. Maddox, 268 
S.W. 888, 114 Tex. 86. 

Judgment of dlsqualifioation 

Provision of Const, art 16 § 4, that 
judgment shall extend only to re¬ 
moval from office and disqualifica¬ 
tion from holding any office of honor, 
trust, or profit under the state, au- 
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thorized including in judgment pro¬ 
vision that the ^impeached officleU 
shall be disqualified from holding of¬ 
fice under the state even though 
there was no statute authorizing such 
provision. 

Tex.—^Ferguson v. Maddox, supra, 

72.5 Ala,—State ex reL Mullis v. 
Mathews, 66 S6.2d 106, 269 Ala, 125. 

73. Mo.—State ex inf. Ellis ex rel. 
Patterson v. Ferguson, 65 S.W.2d 
97, 333 Mo. 1177, certiorari denied 
Ferguson v. State of Missouri ex 
inf. Ellis, 64 S.Ct. 669, 291 U.S. 
682, 78 L..Bd. 1070. 

Sepajrate pTovlslon authorizing laws 
for removal 

Rule stated in the text was con¬ 
trolling in respect of Const, art 14 
§ 13, notwithstanding art 14 f 7 pro¬ 
vides that laws may be enacted to 
provide for removal from office of all 
officers, not otherwise provided for 
in this constitution. 

Mo.—State ex inf. Norman v. Ellis, 28 
S.W.2d 363, 325 Mo. 164. 

73.5 N.J.—Wilentz ex reL Golat v. 
Stanger, 30 A2d 885, 129 N.XLaw 
606. 

74. Ariz.—^Miller v. Wilson, 129 P. 
2d 668, 69 Ariz. 403. 

Or.—State v. Harris,. 144 P. 109, 74 
Or. 573, Ann.Cas.l916A 1156. 

75. Wash.—^Roberts v. Milllkin, 93 
P.2d 393, 200 Wash. 60. 

County, city, and town officers 
Const, art 21 $ 4 is not self-execut- 
ing in respect of county, city, and 
town officers, and such officers are 



|r54 CONSTITUTIONAI, liAW 


16 C.J.S. 


provisions,implication is that the recall:provi¬ 
sion; is not selfrcxecutingr.'^®*® A. clause of a recall 
provision requiring the legislature to pass an act 
providing for the payment of the reasonable special 
election campaign .expenses of the officer subjected 
to the recall is not self-executingj® 

Fourteenth Amendment Persons who had been 
engaged in. insurrection and lawfully holding office 
before the promulgation of the Fourteenth Amend¬ 
ment to the federal Constitution -prohibiting the 
holding of office by. such persons were not removed 
therefrom by the direct and immediate effect of 
that amendment, hiit could perform their official 
functions until action was taken by congress 

d. Powers and Duties 

Constitutional provisions conferring pqyvers, or impos¬ 
ing duties, on officers are seif-executing. 

A grant of powers to an. officer is usually self- 
executing.'^S A provision as to. the. devolution of 
the powers and duties of the governor when a 
vacancy-occurs in such office is sdf-executing.'^8-5 
A .constitutional provision granting Ae legislature 
authority to confer specified powers on a commis¬ 
sion does not of itself give the commission any 


ppwefs.^S-io Likewise, a provision imposing a duty- 
on an officer,*^? or transferring certain duties from 
one officer ,to • another,is self-executing; and 
where the duty is imposed by an amendment which 
expressly declares that it is self-executing, the of¬ 
ficer on whom the duty is imposed has no authority 
to declare the provision not self-executing.^^ 

,6. Compensation 

A constitutional provision limiting or fixing the 
'amount of compensation of officers Is self-executing. 

- The constitution, by fixing the salary of an officer 
and providing that “the auditor shall draw the war¬ 
rants of the state quarter!/* therefor, and that they 
“shall be paid out of any funds not otherwise ap¬ 
propriated,** appropriates by law the amount neces¬ 
sary to pay such salary, and no legislative act is 
necessary.®^ On the other hand, provisions requir¬ 
ing the legislature to fix by law the compensation of 
county officers and clerks are not self-executing.^^ 

A provision that no public officer shall receive 
more than a specified amount as compensation is 
self-executing,®^ as is a provision that the compen¬ 
sation or salary shall not be increased or diminished 
during his term of offide.®® Provisions authorizing 


not subject to recall until procedure 
therefor is. duly provided by law, 
notwithstanding the provision in such 
article that it shall be self-execut¬ 
ing. 

Colo.—^Hall y. Cummings; 213 P. 828, 

73 Colo. 74—Guyer v. Stutt, 191 P. 

190, 68 Colo. 422. ' 

Want of provision fox oaUiBST elec¬ 
tion ' 

A recall provision is not altogether 
self-executing but requires supple¬ 
mentary legislation to render , it op¬ 
erative where there is no authoriza¬ 
tion in such provision, nor in any 
stetute, to anyone * to call a recall 
election. 

:^n,—State v. Deck, 188 P. 238, 106 
Kan. 618. 

7A5 Wash,—Roberts v. Millikin, 93 
P.2d 393, 200 Wash. 60, 

7a Or.—State v. Harris, 144 P. 109, 

74 Or. 673, Ann.Clas.1916A.1166. 

77. TJ.S.—Griffin’s Case, QC-Va., 11 
F.Cas.No.5,816, Chase 364, 25 Tex. 
SuppL’628. 

78. Ga.—Oorptis ^Turis Secundum 
dted in Southeastern Pipe Line Co. 
v. Garrett ex rel. Le Sueur, 16 S.B. 
2d 753, 758, 192 Ga. 817. 

Miss.—Martin v. State, 199 So. 98, 
190 Miss. 82: 

Pxoviilons s^-executing 
<1) Provision giving governor pow¬ 
er to make examination as to puhlia 
office-and officers. 

Ml<dL-r-People ex rel. Clardy v. Balch, 
255 N.W^ .762, 2jSa Mich.'196.. . 


(2) Provision giving pardoning 
power to governor, 

N.M.—^Ex parte Bustillos, 194 P. 886, 
26 .N.M. 449. 

, (3) Provision giving tax commis¬ 
sioners jurisdiction as to administra¬ 
tion of revenue laws. 

Neb.—State v. Odd Fellows Hall 
Ass’n, 243 N.W. 616, 123 Neb. 440. 
A provision that in the absence of 
speciflo legislation, a commission 
shall exercise enumerated powers is 
self-executing. 

Neb.—^Application of Richling, 47 N. 
W.2d 413, 154 Neb, 108—Chicago & 
N. W. Ry. Co. V. County Board 
of Dodge County, 28 N.W.2d 396, 
148 Neb. 648. 

78.5 Fla.—State ex rel. Ayres v. 

. Gray, 69 So.2d 187. 

78.10 Cal.—^Bx parte Martinez, 132 
P.2d 901, 66 Cal.App.2d 473. 

79. Ariz.—Campbell v. Hunt, 162 P. 
882, 18 Ariz. 442. 

La.—State ex rel. Noe v. Knop, App., 
190 So. 135. 

Mich.—^People ex rel. Clardy v. Balch, 

' 255 N.W. 762, 268 Mich. 196. | 

12 C.J. p 735 note 50. . 

80. Idaho.—State v. Malcolm, 226 P. 1 
1083, 39 Idaho 185—Cleary v. Kin- | 
cald, 131 P. 1117, 23 Idaho 789. 

8L , Ohio.—State v. Hlldebrant, 112 
N.B. 138, 93 Ohio St. 1. 

82. Neb.—State v. Weston, 4 Neb. 
216. 

12 C.J. p 735 note 58. 
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88. Pa.—^Lewls V. Iiackaw'anna Coun¬ 
ty, 50 A 162, 200 Pa. 590. 

12 aj. p 735 note 64. 

84. Ky.—City of Louisville v. Ger¬ 
man, 160 S.W.2d 931, 286 Ky. 477— 
Holland v. Fayette County, 41 S.\V, 
2d 651, 240 Ky. 37. 

Compensation of deputies and assist¬ 
ants 

Provision of Const § 246 is self¬ 
executing, notwithstanding provision 
by law as to compensation of depu¬ 
ties and assistants has not bc>en 
made, and the enactment and repeal 
of a statute regulating such compen¬ 
sation do not change the eifect of 
such provision. 

Ky.—Shipp V. Rodes, 245 S.W. 157, 
196 Ky. 523. 

Inorease in limit 

Under constitutional amendment in¬ 
creasing compensation limits for pub¬ 
lic officers, limit under previous con¬ 
stitutional provision remained in 
force pending legislative authoriza¬ 
tion of Increase, at least as to offi¬ 
cers in office at time of adoption of 
amendment, or who were elected at 
election at which amendment was 
adopted. 

Ky,—Cheshire v. City of Frankfort, 
272 S.W.2d 37. 

85. Ky.—^Miller v. Robertson, 208 
S.W.2d 977, 306 Ky. 653. 

Wash.—State v. Wardall, 188 P. 67, 
107 Wash. 606. 
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the legislature, to regulate deductions from compen¬ 
sation for neglect of duty require legislative action 
to be effective.^5.6 a provision that no officer shall 
receive any fee other than his annual salary, pro-’ 
vided by law, and that all fees-received by him shall, 
be paid into the treasury, has been construed to be^ 
self-executing, and to forbid the receipt of fees by 
officers for their own use, even in the absence of 
legislation fixing salaries but a similar provision 
has been construed so as not to become effective 
until the enactment of legislation fixing salaries, so; 
that, in the meantime, the-officers are entitled to the 
' fees coHected.®^ However/ a provision limiting the 
compensation of officers to a certain sum ^'net profits 
per annum,’' and providing that “all sums' in excels, 
•of this amount shall be paid into the State, county,: 
city of town treasury as shall hereafter be directed 
by appropriate legislation,” is not self-executing, be¬ 
cause no means are provided whereby the “net 
profits” may be ascertained, and no direction is 
• given as to when the* excess shall be paid.88 

A provision ‘ that all officers in counties of over 
a certain number of inhabitants shall be . paid by 
salary has been regarded as hot self-executing, in 
the absence of legislation classifying such ihunid- 
pal corporations and fixing a scale of salaries.^^ 
Notwithstanding such provision is not self-execut¬ 
ing, where the legislature has provided for salaries 


but: has madb no -provision, for detraninihg popula¬ 
tion, the court may settle the question by reference 
. to the census.^® A- sunilar provisioh. as to officers 
of municipal, cotporations has^DeCn considered self- 
execudng'in, tile sense that the determination as to 
population is for the court.^^ 

§ 55. -Relating to Tisation 

WhHe It has been broadry stated that constitutional 
provisions, as;to taxation generally are^not self-executing, 
certain provisions looking toward uniformity and ,equ;|l- 
ity in taxatlo’n have been regarded as self-executing. 

. As a genjgral ruie..constitutional provisions with 
respect to taxation are not self-executing and re¬ 
quire action by the legislature to give them effect^2 
' A provision authorizing*'the. levy of a tak is in gen¬ 
eral without Effect, unless provision' for such levy 
is made by the legislature,^^ but, if fully supple¬ 
mented-by legislation in force at the time of its 
'adoption, it tabes effect at ohce.^^ 

. While certain provisions looking to uniformity 
and equality in taxation have been regarded as 
self-executing,95, 5 uch as a provision, requiring all 
property to be taxed in proportion to its value, 
other, provisions hay^ been, regarded as not self- 
. executing, as, for example, a provision requiring 
the legislature to provide a uniform system of tax- 


85.5 Ky.—^Miller v. Robertson, 208 
S.W.2d 977, 306 Ky. 663. 

86. N.M.—State v. Romero, 124 P. 
649, 17 N.M. 81, Ann.Cas.l914C 
1114. 

87. Colo.’—Glaister v. Kit Carson 
County, 123 P. 965, 22 Colo.App. 
326. 

8a Ark.—GrifBn V. Rboton, 107 S.W. 
380, 85 Ark. 89, 93. 

89. Pa.--rLewis v. Liackawanna Count- 
ty, 50.A. 162, 200 Pa. 690. 

9a Pa.—Lewis V. Lackawanna Coun¬ 
ty, supra.' 

9L Wash.—Anderson v. Whatcom 
County, 46 P. 666, 15 Wash. 47, 33 
L.RA.. 137. . 

9a Mich.—School Dlst of City of 
Pontiac v. City of Pontiac, 247 N. 
W. 474, 262 Mich. 838, rehearing 
denied 247 N.W. 787, 262 Mich. 338. 
Proylsioiui not self-eneontliig 
* (i) As to assessment 

Mont—Fruit Growers Express Co. v. 
Brett, 22 P.2d 171, 94 Mont 281. 
(*2) Directing legislature to provide 
an annual tak, sufficient with other 
respurces to defray. estimated, ex¬ 
penses of commonwealth.., 

Ky.—^Russell v. Board of Education 
of Logan County, 67 S.W.2d -681, 
247 Ky. 703. . 


. . (3) Directing legislature to provide 
necessary revenue by levying, .tax in 
accordance with described method.' 
Neb.—:In re Laub, 177 N.W. 749, 104 
Neb. 402, 

(4) Directing passing of^laws tax¬ 
ing moneys, credits, and investments. 
N.C.—^Person v. Board of State Tax 
Com’rs, 116 S.B. 336, 184 N.C. 499, 

(6) Directing passage of laws tax; 
ing property at its true value in 
money. 

Ohio.—Anderson v. Durr, 10 Ohio 
App. 329, affirmed 126 N.E. 57, 100 
Ohio St 251, 17 A.L.R. 82, affirm¬ 
ed Citizens’ Nat Bank of Cincinnati 
V. Durr, 42 S.Ct 16, 267 U.S. 99, 
66 L.Bd. 149. 

(6) Permitting legislature to pro¬ 
vide for special rate or rates for 
taxation of intangible property. 

Pla.—Draughon v. Heitmah, 168 So. 

838, 124 Fla. 24, rehearing denied 
170 So, 306, 126 Fla; 862—^Porter 
V. First Nat Bank, 119 So. 130, 96 
Flcu 740, rehearing denied 119 So. 
619, 96 FlfiL 740. ' . 

(7) Provision for taxation of pro¬ 
ceeds of mines. 

>fev.-^oldfleld Consolidated Mines 
. Co. v. State, 106 P.:2d 61$, 60'Nev. 
$41. 

(8) I^vision that such school fund 
land, as should be sold; by the state 
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should be subject to taxation from 
the date of the contract. 

N.D.—State v. Towner County, 283 N. 
..W. 63, 68 N.Di. 629. 

Tax not levied 

The mere mandate of the constitu¬ 
tion that taxes shall be laid on cer¬ 
tain property . by the general as¬ 
sembly or board of supervisors does 
not of itself impose the tax, .al¬ 
though failure to do so may be a 
breach of official duty, so that some 
posiUve action to that end must be 
taken by the legislative body to levy 
a tax. 

Va.—Sussex County v. Jarratt, 106 
S.B. 627, 129 Va. 672. 

93. Pa.—rNew Castle v. County 
Treasurer, 2 Pa.Dist 95. 1 

12 C.J. p 736 note 6$. 

94. Okl.-rrTilley v.^.Overton, 116 P. 
946, 29 Okl. 292. 

95. Ky.—^Reeves v. Island Creek 
Fuel & Transp. Co., 230 S.W.2d-924, 
313 Ky. 400, certiorari denied 71 S. 
Ct. 82, S40 U.S; 853, 96 LJBd; 626. 

N.J:—State v. Newark, 39 N.J.Law 
380. 

12 aJ. p 736 note 66. 

95.5 Ky.-f—Reeves . vJ Island Creek 
> Fuel & Transp. Co., 230 S.W.2d 924, 
813 Kyi 400; Oertiorarl denied . 71 
S.Ct 82, 340 U.S. .863, 95 L.Bd. 625. 
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ation,®® declaring that all taxes shall be tiniform, to 
be collected under general laws,^*^ declaring that all 
property shall be taxed in proportion to its value, 
to be ascertained as provided by law,^^ and direct¬ 
ing that all property shall be taxed according to its 
value, to be ascertained in such manner as the 
legislature shall direct, making the same equal and 
uniform throughout the state.^? 

A provision limiting the rate of taxation by mu¬ 
nicipal or local authorities is self-executing in so 
far as it places a limitation on the power to tax, 
and, in this regard, does not require legislative ac¬ 
tion to give it effect and, in general, goes into effect 
at once,^ unless it appears from a consideration of 
the whole instrument that it was the intent of the 
framers to postpone the operation of the provision 
until action by the legislature.^ Such a provision 
does not, however, of its own force confer power 
to levy taxes on municipal or local authorities.^ A 
provision that the rate of taxation for certain mu¬ 
nicipal or local purposes may be increased on sub¬ 
mission to, and approval by, a majority of the 
voters has been regarded as self-executing,^ but a 

• 

00 . —^Leser v. Lowenstein, 98 A. 

712, 129 Md. 244. 

Micb.—Williams v. Detroit, 2 Mich. 

660. 

Va.—Commonwealth v. Stringtfellow, 

4 S,B.2d S67, 173 Va. 284. 

12 C.J. p 736 note 73. 

97. Pa.—Coatesvllle Gas Co. v. 

Chester County, 97 Pa. 476—^Leigrh 
Iron Co. V. Lower Macungrie Tp., 

81 Pa. 482. 

98. Cal.—San Pedro, Li. A. & S. Li. 

R. Co. V. City of , Los Angeles, 179 
P. 893, 180 Cal. 18. 

12 C.J. p 786 note 75. 

99 . U.S.—U. S. y. Cargill, aCA.Ark., 

263 F. 866 , motion denied Cargill v. 

XT. S. ex rel. Pierce, 41 S.Ct. 14, 
certiorari dismissed 41 S.Ct. 63, 

254 U.S. 663, 66 L.Ed. 464. 

Tenn.—Southern Express Co. v. Pat¬ 
terson, 123 S.W. 353, 122 Tenn. 279. 

L Mo.—State ex rel. Emerson v. 

Mound City, 73 S.W.2d 1017, 335 
Mo. 702, 94 A.L.R. 923—^Brown v. 

Woods, 51 SW.2d 732, 832 Mo. 

1123—State ex ret Van Brown v. 

Van Every, 76 Mo. 630—St. Joseph’s 
Public Schools v. Patten, 62 Mo. 

444. ' 

S. Ky.—^Holtshauer v. Newport, 22 

S. W. 752, 94 Ky. 396, 16 Ky.L. 188, 

12 C.J. p 736 note 69. 

AUooatloxL of t» 

Legislative action is necessary in 
order to permit the allocation of tax- 
‘es raised under the provision of 
Const, art 10 § 21, that the amount 
of taxes assessed for any year shall 
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view to the contrary has been taken as to a similar 
provision.® 

~ Among provisions which have been regarded as 
self-executing are a provision requiring the legis¬ 
lature to tevy a tax at a certain rate,® a provision 
which authorizes the levy by local officers of a tax 
to an amount and for purposes specified, subject to 
compliance with conditions fully stated therein,? a 
provision that all legislation imposing a tax shall 
specify the purpose for which the tax is levied,?*® 
a provision fixing the minimum amount at which 
patented mining claims shall be assessed,® a provi¬ 
sion as to the apportionment or appropriation of the 
proceeds of a tax,® a provision levying a poll 
tax,^® a provision that no tax levied for one pur¬ 
pose shall be devoted to another purpose,^®*® and 
a provision prohibiting the levy of a capitation tax 
other than that authorized.^! 

Among provisions which have been regarded as 
not self-executing and as requiring supplemental 
legislation to reqder them effective are provisions 
authorizing or directing the grant of power to mu¬ 
nicipal corporations to levy or assess and collect 

boa Parish Police Jury, 83 So. 587, 
146 I^a. 322. 

7.5 U.S.—^Federal Deposit Ins. Corp. 

V. Casady, C.C.A.Okl., 106 F.2d 784. 

8. Nev.—Wren v. Dixon, 161 P. 722, 
40 Nov. 170. 

9. Ill.—People v. Auditor, 12 III. 
307. 

Mich.—City of Jackson v. Nims, 26 N. 

W. 2d 569, 316 Mich. 694. 

Okl.—^Atchison, T. & S. F. Ry. Oo. 

V. Excise Board of Washington 
County, 35 P.2d 274, ICS Okl. 619. 
XTse of gasoline tan solely for high, 
ways 

The constitutional amendment, re¬ 
quiring appropriation and use of rev¬ 
enue from gasoline taxes solely for 
construction, repair and maintenance 
of public highways and payment of 
obligations incurred therein, is not 
wholly self-executing, but legi.<«lative 
department, which includes the peo¬ 
ple acting under initiative, must spec¬ 
ify tax rate, can direct state highway 
commission in expenditure of funds 
80 long as none are diverted, and may 
specify, within limitations provided, 
how funds may be expended. 

N.D.—State ex rel. Syvertson v. 
Jones, 23 N.W.2d 54, 74 N.D. 465. 

10. Ala.—^Finklea v. Parish, 49 So. 
366, 160 Ala. 230—^Frost v. State, 
45 So. 203, 153 Ala. 654. 

las U.S.—^Federal Deposit Ins. Corp. 
v, Casady, aC.A.Okl., 106 F.2d 784. 

IL N.C.—^Hammond v. McRae, 110 
S.B. 102, 182 N.a 747. 


not exceed a certain percentage of 
the assessed value of the property. 
Mich.—School Dist of City of Pon¬ 
tiac V. City of Pontiac, 247 N.W. 
474, 262 Mich. 338, rehearing de¬ 
nied 247 N.W. 787, 262 Mich. 338. 

3. Mo.—State ex rel. City of Sedalia 
V. Weinrich, 236 S.W. 872, 291 Mo. 
461—State ex rel. Van Brown v. 
Van Every, 75 Mo. 530. 

4. Okl.—^Protest of Chicago, R. I. & 
P. Ry. Co., 16 P.2d 855, 160 Okl. 
226. 

5. La.—Surget v. Chase, 33 La.Ann. 
833. 

6. N.a— Kitchin v. Wood, 70 S.B. 
996, 154 N.a 565. 

7. La—^Logan v. Ouachita Parish, 
29 So. 975, 105 La 499. 

Boada highways, and bridges 

(1) Certain provisions authorizing 
local authorities to tax for road or 
bridge purposes, subject to certain 
restrictions, have been regarded as 
self-executing. 

Mo.—State ex reL and to Use of 
Kersey v. Pemiscott Land & Co¬ 
operage Co., 295 S.W. 78, 317 Mo. 41. 
29 aj. p 725 note 42. 

<2) A road district is not within 
the constitutional provision, author¬ 
izing, for certain purposes, **any par¬ 
ish, municipal corporation, ward or 
school district” to levy a special tax, 
the context indicating that only 
cities, towns, and villages are meant 
by the term ‘‘municipal corporation.” 
I La.—William T. Joyce Co. v. Tangipa- 
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taxes,!^ providing for assessments by a jury of by 
commissioners,13 or for the payment of certain tai- 
cs into the common school fund and for their dis¬ 
tribution,!^ declaring that certain lands of property 
shall be taxable as provided by law,!*® requiring pro¬ 
vision to'be made by general laws to prevent the 
abuse by municipal corporations of the powers of 
taxation,!’® authorizing the legislature to provide 
for the levy and summary sale of real property for 
delinquent taxes,i®-® directing the legislature to pro¬ 
vide against the issuance of process to restrain the 
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feollection <sf taxes,^^. and providing for the col¬ 
lection of taxes without- suit in the manner provided 
by law.*!® ‘ 

Exemption, Provisions declaring certain classes 
of property, exempt from, taxation,!® or directing 
that the legislature shall not tax certain property,®® 
are self-executing and operative without supple¬ 
mental or enabling legislation; but provisions au¬ 
thorizing the legislature to exempt specified classes 
of properly,®! or requiring the. exemption of certain 
property from taxation by'generial laws,®® are not 


12. Idaho.-^regron Short Lilne 
Co. V. Gooding County, 196 P. 196, 
33 Idaho 452. 

Ill,—Booth V. Opel, 91 N.B. 458. 244 
Ill. 317. 

12 C.J. p 736 note 70. 

Xn. South Oaroliua 

(1) The view has been taken that 
a legislative enactment is necessary, 
to render effective a provision that 
municipal authorities may be vested 
with power to assess and collect tax¬ 
es and that such provision did not 
vest the power directly in municipal 
authorities. 

S.a—State V. Kelly, 23 S.EI. 281, 46 
S.a 467. 

(2) A like view was taken as to a 
provision that municipal authorities 
shall be vested with such power. 

S.C.—Charleston Heights Co, v. City 

Council of Charleston, 136 S.B. 393, 
138 S,a 187. 

(3) On the other hand, a provi¬ 
sion that the legislature may author¬ 
ize corporate authorities to levy an 
assessment on abutting property for 
permanent improvements has been 
regarded as self-executing so that 
legislation was not necessary to cre¬ 
ate the right to impose assessments. 
S*CJ.—Town of Cheraw v. Tumage, 191 

S.B. 831, 184 S.C. 76. 

(4) A like rule has been recognized 
in respect of a provision that a city 
may be authorized to levy an assess¬ 
ment for improvements. 

S.a—Beatty v. Wlttekamp, 172 S.B. 
122, 171 S.C. 326. 

13- H.Y.—^People v. Ulster County, 3 
Barb. 332. 

14. Okl.—^liinthicum v. Choctaw 
County School Dist. No. 4, 149 P. 
898, 49 OkL 48. 

16. Utah.—^Mercur Gold Min., etc., 

, Co. V. Spry, 62 P. 382, 16 Utah 222. 

16. Miss.—Turner v. Hattiesburg, 
53 So. 681, 98 Miss. 337. 

16.6 Tex—^Mexia Independent School 
Dist. V. City of Mexia, 133 S.W.2d 
118, 134 Tex 94, 134 AL.R. 1277. 

Amaimo v. Carter, CivAipp., 212 
S.W.2d 960, refused no reversible 
error. 

17. La.—Taylor v. City of Ham¬ 
mond, 113 So. 673, 163 La, 1097. 


1& La.—^New Orleans v. Wood, 34 
La.ALnn. 732. 

19. Ariz.—Calboun v. Flynn, 289 P. 
*167, 37 Ariz. 62. 

Cal.—Sutter Hospital of Sacramento 
V. City of Sacramento, 244 P.2d 890, 
39 CaL2d 33. 

St. John's Church v. Los Angeles 
County, 42 P.2d 1098, 5 CalA.pp.2d 
235. 

Pla.—^Lummus v. Miami Beach Con¬ 
gregational Church, 195 So. 607, 142 
Pla. 657. 

La.—^New Orleans Securities Co. v. 
City of New Orleans, 139 So. 685, 
173 La. 1097. 

Minn.—Graphic Arts Educational 
Foundation v. State, 69 N.W.2d 841. 
240 Minn. 143. 

Mo.—School Dist. of Berkeley v. Ev¬ 
ans, 250 S.W.2d 499, 363 Mo. 208— 
National Cemetery Ass’n of Mis¬ 
souri V. Benson, 129 S.W.2d 842, 
344 Mo. 784, 122 AL.R. 893. 

Mont—Colwell v. City of Great Falls, 
167 P.2d 1013, 117 Mont 126—Ruth¬ 
erford V. City of Great Falls, 86 P. 
2d 656, 107 Mont 512. 

Neb.—^Ryder v. Livingston, 18 N.W. 

2d 507, 146 Neb. 862, 169 ALJt 468. 
N.C.—^Raleigh Cemetery Ass’n v. City 
of Raleigh, 70 S.E.2d 606, 235 N.C. 
609—^Piedmont Memorial Hospital 
V. Guilford County, 12 S.B.2d 266, 
218 N.C. 678—Town of Weaverville 
V. Hobbs, 194 S.E. 860, 212 N.C. 
684—^Town of Andrews v. Clay 
County, 156 S.E. 865, 200 N.C 280. 
Okl.—City of Hartshome v. Dickin¬ 
son, 249 P.2d 422, 207 OkL 805— 

. Corpus. Juris cited in. Cox v. Dil¬ 
lingham, 184 P.2d 976, 980, 199 Okl. 
161. 

S.D.—City of Yankton v. Madson, 20 
N.W.2d 371, 70 S.D. 627—Egan In¬ 
dependent Consol. School Dist No. 
1 of Moody County v. Minnehaha 
County, 270 N.W. 627, 66 S.D. 32, 
108 A.L.R. 672. 

Tex—A. & M. Consol. Independent 
School Dist v. City of Bryan, 184 
. S.W.2d 914, 143 Tex 848. 

Legislation following constitutioaal 
provision 

Since a constitutional provision 
declaring certain property exempt is 
self-executing, legislation declaring 
such property exempt adds nothing 
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to the force and effectiveness of the 
constitutional provision. 

Mont—Cruse v. Fischl, 176 P. 878, 
56 Mont 258. 

2a AJa.—State v. Alabama Educa¬ 
tional Foundation, 168 So. 627, 281 
Ala. 11—Gay v. State, 163 So. 767, 
228 Ala. 253—^Anniston City Land 
Co. V. State, 48 So. 659, 160 Ala. 
263. 

2L Ill.—City of Mattoon v. Graham, 
53 N.R2d 956, 386 IlL 180—People 
ex reL Gill v. Trustees of Schools, 
4 N.B.2d 16, 864 IlL 131—Tumvere- 
"Lincohi*' v. Board of Appeals 
of Cook County, 192 N.E. 780, 368 
IlL 186—Glen Oak Cemetery Co. v. 
Board of Appeals of Cook County, 
192 N.E. 673, 358 IlL 48—St John 
Evangelical Lutheran Congregation 
V. Board of Appeals of Cook Coun¬ 
ty, 191 N.B. 282, 867 IlL 69—People 

V. University of Illinois, 169 N.E. 
811, 328 Ill. 377—^People v. Thomas 
Walters Chapter of Daughters of 
American Revolution, 142 N.E. 666, 
311 IlL 304—^People v. Salvation 
Ariny, 137 N.E. 480, 806 IlL 646— 
In re Allerton, 129 N.E. 801, 296 
IlL 340. 

N.C.—^Piedmont Memorial Hospital v. 
Guilford County, 12 S.B.2d. 266, 218 
N.C. 673—^Nash v. Board of Com'rs 
of St Pauls, 190 S.B. 475, 211 N.C. 
301. 

Ohio.—^Board of Education of City 
School Dist of City of Cincinnati 
v. Board of Tax Appeals, 80 N.E. 2d 
156, 149 Ohio St 664—Zangerle v. 
City of Cleveland Division of Mu- 
' nicipal Transp., 61 N.E.2d 720, 146 
Ohio St 347—^Ursuline Academy 
of Cleveland v. Board of Tax Ap¬ 
peals, . 49 N.B.2d. 674, 141 Ohio St 
663—^Wehrle Foundation v. Evatt, 
49 N.E2d 62,. 141 Ohio St 467. 

Pa.—^Philadelphia v. Barber, 28 A 
644, 160 Pa. 123. 

In re Blair County, 8 Pa.Dist. 
41. 

Tex—Santa Rosa Inflrmair v. City 
of San Antonio, Coin.App., 269 S. 

W. 926. 

Cozi^ Juris cited in Graham v. 
City of Fort Worth, Civ.App., 76 
S.W.2d 931, 932. 

82. IlL—^Tumverein “Lincoln** v. 
Board of Appecds of Cook County, 
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operative Until thfe necessary legisl^ition is enacted.; 
‘ A provision exempting :a widow or honorably dis¬ 
charged soldier from payment of taxes has been held . 

sclf-executing.22.5 , 

i 56; —^ Appropriatiori orPajmentof Pub- 
‘ lic-lfunds .. 

ReciCiJrementa prescribed by constitutional provisions 
for ^e • appropriatiori or paynrient of public funds are 
self-executing; Whether or not a provision contemplat¬ 
ing'the payment or Use. of publlC^ funds for a certain pur- 
.pose.ls self-executing depends on whether or not, such \ 
provisions are complete ‘ in tliem'selves and capable of 
operating without legislative action. 

A constitutional provision.. prescribing requisites 
for the'appropriation, or payment of public funds 
is self-executing.23 Payment by treasurer and au¬ 
ditor of, the interest on. trust funds. held by the 
state is hot- retired by a provision of the consti¬ 
tution fixing the rate of interest to-be paid by the 
state on trust funds held by*^ it and the dates for 
.distribution of the same.24 A constitutional pro- 
Vjsioh requiring the legislature to make’ specified 
appropriations is mandatory but not. self-execut- 
ingi2^‘6 Provision for the publication of a state- 
ijaent df the receipts and expenditures of public mon¬ 
eys in- such manner, as the legislature, may provide 

is not se;lf-execut‘mg.28 


= White a provision that certain types of charitable 
-institutions shall be fostered and supported by the 
state is not. self-executing in view of the . discre¬ 
tion left to the legislature as to the manner of com¬ 
pliance,^^ certain provisions for the use of public 
moneys in aid of charitable institutions have been 
regarded as: self-executing and operative; without 
supplemental or enabling legislation.^^ 

.A provision authorizing the legislature to issue 
bonds for. the payment oi a. bonus to soldiers and 
sailors is not self-executing and is not operative 
in the absence of the necessary l^slation, where 
discretion as to certain material matters is' left to 
the legislature's 

As discussed in States § 160, appropriations may 
be'made by 'the consthution, but con^itutional pro¬ 
visions aremot to be construed as self-executing and 
as themselves making appropriations unless they 
are clearly so intended.28*5 provision establish¬ 
ing a pension fund and providing that a specified 
prppbrtion of the revenue from taxes on liquor be 
allocated to 6uch fund has been held self-executing 
as to the establishment of the fund, but not other- 

wise.23*i0 


192-N:EI. 780, 858 HL 136^t John 
' ^ -BvAnAelical Lutheran Congelation 
V. Board of Appeals, 191 N.B. 282, 

’ 367 11169.' 

p 786 note 88. 

Q2S Arlz.5V:Hoberts y. Spray, 223 P. 
2d 808, 71 Arts. 60. 

ILegi^tiva re8nilatio]i 
The ' constitutional provision ex¬ 
empting; property of vetei^s frbm 
t^ation to a specified''extent was 
self-executing, meaning that it re¬ 
quired no legislative enactment to 
put it into effect, but not meaning 
that the legislature did not, have pow¬ 
er to provide reasonable reprulatlon 
for exercise of the right to exemp¬ 
tion. 

Cal.—Chesney v. Byram, 101 P.2d 
1106,. 15 Cal.2d 460. 

ad. 'Mo;—State V. Holladay, 64 Mo. 
526. 

Neb,—estate v. Babcock, 27 N.W. 98, 
19 Neb. 230. * 

12 aj. p 787 note 86. 

Appropxiatioiis bin 
. If provision of Const art 5 5 80, 
that, general appropriations bill shall 
embrace nothing but appropriations 
for ordinary expense .. of executive, 
legislative, and judicial departments 
of state, ^*is a mandate for .'the Leg-, 
islature always to adopt such a gen-, 
era! appropriations bill, it' is not in! 
.the -nature of . things eelf-executing 


! so far as the Legislature is concern¬ 
ed, but the Constitution self-executes 
it" : . 

Ark—Smith v. Page, 91 S.W.8d 281, 
285, 192 Ark. 342, 

24. Miss.-^State v. Cole, 82 So. 814, 
81 Miss. 174, 183. ■ 

12 C.J. p 737 note 86. 

24.5 Mich.—Civil Service Commis¬ 
sion V. Department of Administra¬ 
tion of State, 37 N.W.2d 682, 324 
Mich. 714. 

25- S.D.—State v. South Dakota 
Rural Credits Board, 189 N.W. 704, 
45 S.D. 619. 

26. Ohio.-T^tate v. Huwe, 137 N.B. 
167, 106 Ohio St 304, 

27. County funds 

Mich.—Sault Ste. Marie Hospital v. 
Sharpe, 177 N.W. 297, 209 Mich. 
684. 

State jhxnds 

Provision for use of state funds to 
aid municipalities in respect of c^e 
of aged persons, pro rata with ap¬ 
propriation for institutions under 
private management, is self-execut¬ 
ing where appropriation has been 
made for such institutions. 

Cal.—San Francisco v. Dunn,' 10 P. 
: ' 191, 69 Cal. 73. - 

28. Mo.—Fahey v. Hackmann, 237 S. 
W. 762, 29.1 Mo. 361. 

28.5 N.D.—Corpus Juris quoted In 
Ford Motor Co. v. Baker, 800 N.W. 


435, 438, 71 N.D. 298—Corpus Jhzis 
quoted in Danger v. State, 284 N. 
W. 238, 254, 69 N.D. 129. 

S.D.—Corpus Juris quoted in State 
ex rel. Mills v. Wilder, 42 N.W.2d 
891, 896.. 73 S.D. 330. 

W.Va.—State ex reL Trent v. Sims, 
77 S.B.2d 122. 

59 C.J. p 237 note 81. 

Test In determining whether appro¬ 
priation has been made is whether 
people have expressed intention that 
money be paid. 

Ariz.—^Windes v. ProhmiUer, 3 P.2d 
275, 38 Ariz. 657. 

Provisions held to require legislative 
appropriatious 

Mich.—Civil Service Commission v. 
Department of Administration of 
State, 37 N.W.2d 682, 324 Mich. 
714—Civil Service Commission of 
Michigan v. Auditor Oeneral, 5 N. 
W.2d 536, 302 Mich. 673. 

Provisiou construed 
Mich.—Civil Service Commission v. 
Department of Administration of 
State, 37 N.W.2d 682, 824 Mich. 
714. 

28,10 Colo.—Sheridan Hotel v. Per¬ 
kins, 197 P.2d 468, 118 Colo. 490— 
BeiWord v. Sinclair, 147 P.2d 486, 
112 Colo. 176—Fairall v. Frisbee, 92 
P.2d 748, 104 Colo. 553—^In re Inter¬ 
rogatories by the Governor, 66 P.2d 
7, 99 Colo. 69L 
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§ 57. - Regulating Private Corjporationis 

a. Iii general 

b. Liability of officers • 

c. Liability of stockholders 

a* In General 

Constitutional provisions regulating or giving Hghts or 
privileges to corporations are self-executing where they 
are complete In themselves and prescribe a rule capable 
of enforcement by the^courts without ancillary legislation. 

Constitutional provisions extending franchises, 
powers, and privileges to private corporations, or 
declaring liabilities against them, and leaving the 
regulation of the matters involved to the legislature, 
are not self-executing.^® A provision giving certain 
powers to corporations is self-executing, however, 
where it is complete, in itself confers the rights 
given, and prescribes the terms of their exercise.®® 
In fact, all provisions for the regulation of corpo¬ 
rations, which prescribe a definite rale capable of 
enforcement by the courts without ancillary legis¬ 
lation, are self-executing,as, for example, pro¬ 
visions prohibiting discrimination by railroads and 
other common carriers,®® except where there is. a 
further provision that the legislature shall pass laws 
for the enforcement pf the prohibition;®® a provi¬ 
sion giving holders of bank notes and depositors,' 
who have hot stipulated for interest, a preference in 
case of the bankas insolvency;®^ a provision that 
members or stockholders of corporations may cast 
their whole number of votes for one candidate for 
office, or distribute them as preferred;?® and a pro¬ 
vision forbidding the granting of any franchise for 
a longer period than a time specified.?® 
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‘' A provision that the legislature shall require^thh 
redemption in specie of all bills and notes' put in 
circulatibh as money is not sdf-executihg.®’^ Pro¬ 
visions that railroad companies shall have the right 
to intersect or connect with the lines of other such 
companies have been held not to be self-execut¬ 
ing.®® ’ ‘ - 

A provision prohibiting the issuance of stock or 
bonds except for the consideration specified and de¬ 
claring void fictitious increase of stock or indebted¬ 
ness has been regarded as self-executing to the Ex¬ 
tent of rendering illegal and void acts in contraven¬ 
tion of such provision,®® but it has been laid down 
broadly that such provision is not self-executing.’^® 

It has been held that a provision prohibiting the 
holding of real estate, except such as may be nec- 
essafy.. for. its legitimate business, for longer than a 
certain time under penally of escheat is self-execut¬ 
ing,but a’ provision prohibiting coiporatiohs from 
acquiring real estate except as stated is not self¬ 
executing so as to effect, escheat to the state,, of 
property acquired in violation of such provision, 
where it does not.prescribe a penalty for its,viola¬ 
tion.^® . ' • ' 

A .provision that unclaimed shares and dividends 
of corporations shall be and remain a perpetual 
fund, to be called the state school fund, is hot self¬ 
executing in view of its failure to prescribe ^ methr 
od by which it is to become effective.^® 

A provision that no foreign corporation shall dp 
business .in the state unless it maintains one or more 
places of business therein, and has an authorized 
agent or agents to accept service of process^ has 


29. Wash.—State v. Spokane, 63 P. 

1116, 24 Wash. 63. 

12 C.J, p 737 i^ote 88. 

* 30. Colo.—Lyons v. Longmont, 129 
P. 198, 64 Colo. 112. 

12 C.J. p 737 note 89. * 

31. m Xllinols, provisions of Const 
art 11 55 9-16, relative to railroads, 
are in the main self-executing. 

Ill.—^People V., City of Chicago, 182 
N.S3. 419, 349 Ill. 304. 

32. Ky.—Louisville, etc., R. Co. v. 
Commonwealth, 48 S.W. *416, 106 
Ky. 179, 20 Ky.L,. 1099, 43 L.R.A. 
560. 

12 C.J. p 737 note 91. 

3jo3ig and Short haul 
A provision prohibiting a higher 
rate for a short haul than for a long 
haul has been' re^^ded as self¬ 
executing. ‘ * 

Pal—Central Iron Works v. Pennsyl¬ 
vania R.. Co., 6 PalDist 247, 17 
PaCo. 66L 


33. Wash,—^Northwestern W a r e - 
house Co. V. Oregon R, etc., Co., 73 
P. 388, 32 Wash. 218. 

Long sAd short haul rates 

Mo.—^McGrew Coal Co. v. Mellon, 287 
S.W. 460; 315 Mo. 798, certiorari de¬ 
nied 47 act 456, 273 U.S. 753, 71 
L.Ed. ,874, overruling McGrew v. 
Missouri Paa R. Co., 132 S.W. 1076, 
230 Mo. 496. 

34. Ala—Taylor v. Hutchinson, 40, 
So. 108, 145 Ala 202. 

Pa—^Pierce v. Commonwealth, 
104 Pa 160.. 

36. Okl.—Pawhuska r. Pawhuska 
Oil, etc., Co., 115 P. 353, 28 Okl. 
563. 

37. N.T.—Metropolitan Bank V. Yan; 

, Dyck, 27 N.T. 400, appeal dismiss¬ 
ed 68 tr.a 612, 17 L.Ed. 500. 

38. U.S.—^Missouri, etc., R. Co. v. 
Texas, etc., R. Co,, C.C.Tex., 10 P. 

' 497, 4 Woods 360. 

CaJL—Boca etc, R. Co. v. Sierra Val¬ 
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leys R. Co., 84 P. 298, 2 CaLApp. 
546. 

12 CJ. p 737 note 98.' 

39. Cal.—^People v. Kuder, 269 P. 
198, 93 Cal.App. 42, hearing denied 
269 P. 630, 93 Cal.App. 42. 

40. Pa—Bradford County Telephone 
Co. V. Young, 198 A. 96, 329 Pa 
483—Grange National Bahk v. Coll- 
mAn, 159 A. 26, 306 Pa 200—Yel- 
ter V. Delaware Valley R Co., 66 

. A. 57, 206 Pa 485. 

Bell v. Aubel, 30 A.2d 617, 151 
PaSuper. 569. 

In re Dissolution of New Ox¬ 
ford Shoe Co., 45 PaDist 4b Co. 53. 

4L Ky.—Louisville Banking Co. v. 
Commonwealth, 134 S.W. 1142, 142 
Ky. 690. 

42. Okl.—^Texas Co. v. State ex rel. 

Cotyell, 180 P.2d 631» 198 Okl. 665— 
Parwa4 Iny. Co. v. State, 176 P. 614i 
71 OkL 121. .; 

43. Utah.—In re Montello Salt Co., 
63 P.2d 727, 88 Utah 288. 
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§ 57 CONSTITUTIONAL LAW 


hetn regarded as not self-executing but a similar 
provision has been regarded as sdf-executing.'^s a 
provision that a foreign corporation shall not do 
business within the state until it files -with the sec¬ 
retary of state a certified copy of its articles of in¬ 
corporation is complete in itself and, therefore, self- 
executing.^® 

A provision that certain corporations shall be at 
all times liable and subject to the. full visitorial and 
inquisitorial powers of the state is not self-execut¬ 
ing where such powers are not conferred on any 
particular person or body.'*^ A constitutional pro¬ 
vision fixing the venue in actions against corpora¬ 
tions is self-executing.^'^-B 

b. Idability of OfBLceis 

A constitutional provision, complete in Itself, Im¬ 
posing Individual liability on bank officers for receiving 
deposits with knowledge of the bank's Insolvency, or 
imposing liability on corporate directors or trustees for 
moneys misappropriated by corporate officers, is self- 
executing. 

A constitutional provision making bank ofiScers 


individually liable for receiving deposits after 
knowledge of the bank's insolvency is self-opera¬ 
tive,^® unless, from a consideration of the language 
of the entire provision, it appears incomplete with¬ 
out ancillary legislation.^® So, a provision that di¬ 
rectors or trustees of corporations shall be liable to 
the creditors and stockholders for all moneys mis¬ 
appropriated, by officers during their terms of office 
has been held self-executing.®® 

c. Liability of Stockholders 

Whether or not constitutional provisions declaring 
stockholders liable for corporate debts are seif-executing 
depends largely on the language of the particular provi¬ 
sion and on the intrinsic nature of the provision. 

Whether or not constitutional provisions declar¬ 
ing stockholders individually liable for corporate in¬ 
debtedness are self-executing depends largely on 
the language of the particular provision,®^ and on 
the intrinsic nature of the provision itself.®® Cer¬ 
tain provisions have been regarded as complete in 
themselves and as self-executing and operative with¬ 
out supplemental legislation.®® On the other hand. 


^ Ark.—St. Louis, etc., R. Co. v. 
Philadelphia Fire Assoc., 30 S-W. 
850, 60 Ark. 325, 28 L.R.A 83. 

BeL—^Model Heating Co. v. Magarity, 
81 A. 894, 25 BeL 459, 469, URA 
1915B 666. 

12 aj. p 737 note 99. 

48. Ala.—American Union Tel. Co. 
V. Western Union TeL Co., 67 Ala. 
26, 42 Ain.R 90. 

46. Ala.—^Armour Packing Co. v. 
Vinegar Bend Lumber Co., 42 So. 
866, 149 Ala. 205, 209, 13 Ann.Cas. 
961. 

12 a J. p 787 note L 

47. Ariz.—State v, Jones, 187 P. 544, 
15 Ariz. 215. 

47.5 Cal.—^Buck v. James McClatchy 
Pub. Co., 287 P. 364, 105 CaLApp. 
248. 

48. Cal.—Winchester v. Howard, 64 
P. 692, 69 P. 77, 136 Cal. 432, 89 
Am.S.H. 153. 

12 C.J. p 738 note 10. 

48. Mo.—^Fusz V. Spaunhorst, 67 Mo. 
256. 

80. Cal.—Winchester v. Howard, 64 
P. 692, 69 P. 77, 136 CaL 432, 89 
Am.S.H. 153. 

SL III.—^Fowler v. Lamson; 34 K.E. 

932, 146 IlL 472, 37 Am.S.R. 163. 

12 CJ. p 737 notes 4, 5, p 73$ note 6. 

"Self-executing,” as applied to a 
constitutional provision as to added 
liability of stockholders of a corpo¬ 
ration to Its creditors has reference 
only to whether such a provision Is 
enforceable without any specific rem¬ 
edy therefor given by the written 
law. 


Wis.—^Eau Claire Nat. Bank v. Ben¬ 
son, 82 N.W. 604, 106 Wis. 624. 
Self-executing provisions imposing 
liability on bank stockholders see 
Banks and Banking § 74 b. 

52. Minn.—Willis v. Mabon, 60 N. 
W. 1110, 48 Minn. 140, 31 Am.S.R, 
626, 16 L.R.A 281. 

53. Ariz.—^Fredericks v. Hammons, 
264 P, 687, 33 Ariz. 310, followed 
in 264 P. 692, 33 Ariz. 323. 

Cal.—State of Ohio ex rel. Squire v. 
Porter, 129 P.2d 691, 21 Cal.2d 46, 
143 AL.R 1432, certiorari denied 
63 S.Ct 631, 318 U.S. 757, 87 L.Ed. 
1131, rehearing denied 63 S.Ct. 759, 
318 U.S. 800, 87 L.Ed. 1164. 

State of Indiana ex rel. Depart¬ 
ment of Financial Institutions of 
Indiana v. Hoilman, 128 P.2d 162, 
63 Cal.App,2d 796. 

Ill.—^American Nat Bank of Mt. Car¬ 
mel V. Holsen, 163 N.B, 448, 331 
Ill. 622. 

Rhode V, State Bank of Beverly 
Hills, 268 IlLApp. 578. 

Ind.—State ex rel. Department of Fi¬ 
nancial Institutions v. Hardy, 30 N. 
B.2d 974, 218 Ind. 79—Morgan v. 
Schomlck, 191 N.B. 141, 207 Ind. 
225, rehearing denied 192 N.B. 269, 
207 Ind. 226—Walker v. Pogue, 185 
N.E. 278, 205 Ind, 709—Rowley v. 
Pogue, 178 N.B. 449, 203 Ind. 655, 
rehearing denied 181 N.B. 589, 203 
Ind. 666—Galser v. Buck, 179 N.B. 
1, 20$ Ind. 9, 82 AL.R. 1348. 

State ex rel. Department of Fi¬ 
nancial Institutions of Indiana v. 
Sonntag, 195 N.B. 601, 101 Ind. 
App. 557. 

Neb.—^In re Wilson’s Estate, 254 N. 
W. 717, 127 Neb. 106—Lulkart v. 
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Bunz, 252 N.W. 47S, 125 Neb. 867— 
State V. Citizens State Bank of 
Royal, 224 N.W. 868, 118 Neb. 337 
—Bodie V. Pollock. 195 N.W. 457, 
110 Neb. 844. 

Ohio.—^Vance v. Warner, 195 N.B. 
704, 129 Ohio St 357—Snider v. 
United Banking & Trust Co., 178 
N.B. 840, 124 Ohio St 375—Lang v. 
Osborn Bank. 125 N.B. 105, 100 
Ohio St 61. 

Bverard v. Kroeger, 19 N.It2d 
964, 60 Ohio App. 123, appeal dis¬ 
missed Corbin v. Kroeger, 17 N.B.2d 
916, 134 Ohio St 493. 

In re First Central Tru.st Co.. 
Akron, 13 Ohio Supp. 40. 

Bmerich v. People’s Coal Co., 21 
Ohio Cir.Ct.N.S., 83. 

S.D.—Smith V. Olson, 208 N.W. 585. 
60 S.D. 81—^Hirning v. Oppold, 201 
N.W. 721, 48 S.D. 70. 

Tex,—^Kaliski v. Gossett, Clv.App., 
109 S.W.2d 340, error refused—Fel¬ 
lows V. Shaw, Civ.App., 66 S.W. 
2d 741, error refused—Chapman v. 
Pettus, Civ.App., 269 S.W. 268— 
Austin V. Huffman, Civ.App., 210 S. 
W. 283, error refused—^Austin v. 
Yates, Civ.App,, 210 S.W. 282, er¬ 
ror refused—^Austin v. Kelly. Civ. 
App., 210 S.W. 282, error refused— 
Austin v. Campbell, Civ.App., 210 
S.W. 277, error refused, 

Utah.—^Lynch v. Jacobsen, 184 P. 929, 
55 Utah 129. 

12 C.J. p 737 note 5. 

Statute Imposlug same liability 
It is permissible to enact a stat¬ 
ute imposing the same liability as is 
imposed by a self-executing consti¬ 
tutional provision, if such statute Is 
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some provisions liave been regarded as not self- 
executing and as not operative without ancillary 
l^slation.5^ 

Where a constitutional provision creates a liabilir 
ty for corporate debts on the part of stockholders, 
but fails to fix the extent of the liability or provide 
a method for enforcing it, the legislature may sup¬ 
ply such omission.65 The legislature may not, how¬ 
ever, limit the effect of a self-executing provision 
imposing liability,®® and an attempt on the part of 
the legislature to relieve stockholders entirely from 
any liability under constitutional provisions "would 
clearly be invalid,®^ as would also be an attempt 


CONSTTTtenNAL LAW §§ 57-58 

to reduce such' liabilify bdow Ae 'minimum as desig- 
imted by the constitution.®** 

§ 58. -Relating to Courts and CivU Pro¬ 

cedure 

Unless the provision merely authorizes or requires the 
legislature to act, a constitutional provision as to courts 
Is usually self-executing. 

A constitutional provision creating a court is 
usually self-executing and effective without legisla¬ 
tive action, and the legislature can neither abridge 
nor extend such provision.®® An amendment au¬ 
thorizing the legislature to .consolidate specified 
courts does not, ipso facto, consolidate them.®®-® A 


otherwise consistent with the consti¬ 
tution. 

CaJ.—^Kaysser v. McNaushton, 67 P. 
2d 927, 6 Cal.2d 248. 

Frohihltory provlsloii 

A provision that in no case shall 
any stockholder be individually lia¬ 
ble otheiwrise than for the unpaid 
stock owned by him or her is self¬ 
executing: and effective without leg:- 
islative enactment. 

Ohio.—Sheets Mfg:. Co. v. Neqr Mfgr. 
Co., 4 Ohio N.P.,N.S., 201. 

Self-executiiigr provisions 

<1) Each stockholder liable to 
amount of stock held or owned by 
him. 

tr.S.—^Badg:er v. Hoidale, C.C.A.Minn., 
88 F.2d 208, 109 A.L.R. 79.8. 

Minn.—Densmore v. Shepard, 48 N. 
W. 628, 081. 46 Minn. 64—Mohr 
V. Minnesota Elevator Co., 41 N.W. 
1074, 40 Minn. 343—State v, Minne¬ 
sota Thresher Mfg:. Co., 41 N.W. 
1020, 40 Minn. 213—Alien v. Walsh, 
26 Minn. 543—Dodg:e v. Minnesota 
Plcustic Slate Hoofing: Co., 16 Minn. 
368. 

12 C.J. p 737 note 6. 

(2) Each stockholder individually 
liable for debts contracted while he 
was stockholder, on b^is of propor¬ 
tionate holding:s. 

U.S.—^Hoffman v. W". H. Worden Co., 
D.C.Cal., 2 F.Supp. 353. 

Cal.—^Kaysser v. McNaug:hton, 57 P. 
2d 927, 6 eal.2d 248—Wood v. 
Hamagruchi, 277 P. 113, 207 Cal. 
79. 63 A.L..R. 861. 

12 C.J. p 737 note 6 [a]. 

(3) Each stockholder liable over 
and above stock owned and any 
amount unpaid to a further sum at 
least equal in amount to such stock. 
Ark.—Jones v. Jarman, 34 Ark. 323. 

54. Cal.—^France v. Teschemaker, 24 
Cal. 518. 

N.Y.—^Broderick v. Weinsier, 16 N.B. 
2d 387, 278 N.Y. 419, afiatacnlng: 1 
N.Y.S,2d 813, 263 App.Div. 213. 

Nyen Holding: Corp. v. Kahle, 29 
N.Y.S.2d 798, 177 Misc. 216. 


Ohio.—^Bailey v. State ex rel. Squire, 
App., 82 N.B.2d 463. 

12 C.J. p 738 note 6. 

In Kansas 

(1) The provision of Const, art 12 
§ 2, as it stood prior to the amend¬ 
ment of 1906, was not self-executing 
and required legislative action to give 
it effect. 

Kan.—Howland v. Forest Park 

Cre^ery Co.. 99 P. 212, 79 Kan. 134 
—^Henley v. Stevenson, 72 P, 618, 67 
TTfl-n, 4. 

12 C.J. p 788 note 6 [a]. 

(2) In some earlier cases in other 
jurisdictions, the view was taken 
that such provision, of the Kansas 
constitution was self-executing to 
some extent at least. 

U.S.—^Hancock Nat. Bank v. Famum, 
H.I.. 20 S.Ct 606, 176 U.S. 640, 44 
L.Ed. 619—Whitman v. Oxford Nat 
Bank, Kan., 20 S.Ct 477, 176 U.S. 
559, 44 L.Ed. 587. 

Ill.—^Nat. Bank v. Zinser, 55 Ill.App. 
610—Schertz v. Chester First Nat. 
Bank, 47 IlLApp. 124. 

12 C.J. p 738 note 6 [a]. 

Provisions not self-executing 

(1) Every stockholder shall be lia¬ 
ble for his proportion of all debts and 
liabilities of corporation. 

Cal.—^France v. Teschemaker, 24 Cal. 
518. 

(2) Dues from corporation shall be 
secured by such individual liability 
of corporators or other means as 
may. be prescribed by law. 

Ind.—Williams v. Citizens Enterprise 
Bank, 56 N.B, 426, 163 Ihd. 496. 

(3) Dues from private corporations 
shall be secured by such means as 
may be prescribed by law; but each 
stockholder shall be Individually lia¬ 
ble over and above the stock owned 
by him or her, and for any amount 
unpaid thereon, in a further sum at 
least equal in amount to such stock. 
Mo.—Jermau v. Benton, 79 Mo. 148. 

' Blakeman v. Benton, 9 Mo.App. 
107. 

Xu Mlohigaa 

(1) The constitutional provision 
making stockholders liable for labor 
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debts of corporation is not self-ex¬ 
ecuting and legislature may prescribe 
the means for enforcing such liabili¬ 
ty, which is secondary and attaches 
only after full compliance with tlM 
statutory provisions which form the 
basis for recovery from stockholders. 
Mich.—^Knapp v. Palmer, 37 N.W.2d 
679, .324 Mich. 694.^ 

'(2) The provision of the constitu¬ 
tion that “the stockholders of all cor¬ 
porations and joint stock associations 
shall be individually liable for all 
labor performed for such corporation 
or association,“ if self-executing at 
all, can be enforced only in equity. 
Mich.—Peck v. Miller, 39 Mich. 694, 
596, ^97. 

12 ax p 738 note 6 [b]. 

55. Cal.—Larrabee v. Baldwin, 85 
Cal. 166. 

Ill.—Diversey V. Smith, 103 IlL 878, 
42 Am.H. 14. 

56. U.S.—Hoffman v. W. H. Worden. 
Co., D.C.Cal., 2 F.Supp. 353. 

Cal.—Wood V. Hamaguchl, 277 H. 113, 
207 Cal. 79, 68 A.L.H. 861—West¬ 
ern Pacific H. Co. V. Godfrey, 136' 
P. 284, 166 Oal. 346. Ann.Cas.l916B 
826. 

Neb.—In re Wilson's Estate, 264 N. 
W. 717. 127 Neb. 106—State v. Cit¬ 
izens State Bank of Hoyal, 224 N. 
W. 868, 118 Neb. 337. 

S.D.—Smith v. Olson, 208 N.W. 685, 
50 S.D. 81. 

57. Mich.—^Milroy v. Spurr Moun¬ 
tain Iron, Min. Co., 6 N.W. 287, 43 
Mich. 231. 

12 ax p 738 note 8. 

58. Ohio.—Citizens' Bank v. Wright, 
6 Ohio St. 818. 

59. Ky.—^Frost v. Johnston, 90 S.W. 
2d 1045, 262 Ky. 592. 

Exclusive constitutional provisions as 
to creation and constitution of 
courts in general see the C.XS. 
title Courts § 124, also 16 Q.J, p 
858 note 66^p 859 note 64. 

59.5 Ark.—Mills v. Latham, 219 S.W. 
2d 609, 215 Ark. 128. 



§ 58 CONSTITUTIONAli LAW 

Provision that judicial proceedi^s sMl be con¬ 
ducted in the English language is self-executing.5^-io 
It has been held that the provision of the Seventh 
Amenchnent of the federal. Constitution preserving 
the right of trial by jury in suits at comnion law 
is not self-executing,59-15 and the same has been 
held- as. to a state constitutional provision dealing 
with the drawing of the jury panel,59-20 but a state 
cpnstitutional guarantee of the right to a jury trial 
in civil cases has been field self-executing.59.25 

Provisipns complete in themselves and relating to 
rnere’'matters of procedure are se1f-executing.55 
Ev& a proS^ision. relating to procedure is not self- 
executing, however, if it is dependent on legislative 
aption to,,make it complete or to provide the ma¬ 
chinery, for its enforcement.^! A provision au- 
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thorizing the court to comment on the evidence is 
self-executing.5!-5 

Jurisdiction. A provision fixing the jurisdiction 
of a court, which is explicit in meaning, mandatory 
in character, and complete in itself is usually self- 
executing and operative without legislative action,52 
and a provision, in mandatory terms conferring orig¬ 
inal jurisdiction on a particular court, over a class 
of cases the procedure for the trial of which exists, 
is self-executory.65 On the other hand, a provision 
to the effect that a court may have jurisdiction 
within-certain limits,54 br may have such jurisdic¬ 
tion as may be provided by law,55 or one that au¬ 
thorizes the legislature to grant to appellate courts 
the power to make findings of fact,55.6 or one that 
otherwise indicates an intention merely to authorize 


69*ib Ill.—Saline . Branch Drainage 

* blst, V. Urbana-Champaign Sani¬ 
tary bist.» 69 N.B.2d 251, 395 Ill. 26, 
lS7;A.L,R..lhO. 

69.15 D.S.—XJ. S. V. 86.6 Acres of 

* Land in Merrimack County, D.C. 

' KH„ 44 F.Supp; 496. 

59.20 Ariz.—Coca Cola Bottling Co- 
of Plagstail V., Jones, ,260 P.2d 686, 
74 Ariz. : 393—^McDaniels v. State, 
168P.2d l51, 62 Ariz. 339. 

69.25 ind.—Warren v. Indiana Tele¬ 
phone Co., 26 N.B.2d 399, 217 Ind. 
93. 

6a Mo.—Sharp v. National Biscuit 
Co., 78 S.W. 787, 179 Mo. 663. 

12 C.J. p 739 note 21. i 
Imposing Anty to sununon. jtirors 
N.Y.—Livoti V. Fitzgerald, 6 N.T.S; 
2d 588, 255 App.Dlv. 711, 720, afflrm- 
.ed,18 N.B.3’d 319, 279 N.T. 696. 
Sight of appeal 

(1) . FaU^ure of legislature to carry 
out directions as to procedure cannot 
deprive litigants of rights to appeal 
granted by constitution. • 

Cal.—Scott V. Larson, 265 P. 248,. 82 
CaLApp. 46. , 

(2) Section .of the constitution pro- 
Tlding for judicial review of the deci¬ 
sions of all administrative bodies is 
self-enforcing. 

Scott V. Wheelock Bros., 209 S. 
W.2d 149, 367 Mo. 480. 

(3) Constitutional provisions pre¬ 
serving the right of a landowner to 
appeal in condemnation proceedings 
is self-operating. 

Ky.^Barker v. Lannert. 222 S.W.2d 
659, 310 Ky. 843. 

Sbo^ of review 

. Constitutional provision that re- 
iriew' of administrative ,, decisions 
sho^d consider whether findings of 
administrative body are supported by 
the .^evidence is mandatory and re- 
auires no legislation to be put into 


effect, and is applicable in workmen’s 
compehsation proceeding. 

Mo.—Wood V. Wagner Elec. Corp^., 197 
S.W.2d -647, 366 Mo. 670. 

Xteversal on weight of evidence 
, Constitutional provision prohibit¬ 
ing judgment , of court of record en- 
teMd on, verdict of jury from being 
set aside or reversed on weight of 
evidence, except by concurrence of 
all three judges of Court of Appeals, 
and requiring only a majority of 
Court of Appeals for entry of judg¬ 
ment upon other questions, is' self- 
> executing: 

Ohio.—Hnizdil v. White Motor Co., 87 
; N.B.2d 94, 162 Ohio St 1. 

Seitz v. Seitz, App., 81 N.B.2d 
.641. 

vacation of orders 

Ga,—Southeastern Pipe Line Co. v. 

Garrett ex rel. Le Sueur, 16 S.B. 

; 2d 753, 192 Ga. 817. 

61. Cal.—Capron r. Van Horn, 258 
P. 77, 201 Cal. 486, followed in Ca¬ 
pron V. West, 268 P. 83, 201 Cal. 
772. 

12 C.J. p 739 note 22. 

Waiver of Jury trial 
Cal.—Duran v. Pickwick Stages Sys¬ 
tem, 35 P.2d 148, 140 C^.App. 103. 
Bight of appeal 

Wash.—^Bishop v. Illman, 115 P.2d 
151, 9 Wash.2d 369—^Bobison v. La 
Forgo, 17 P.2d 843i 170 Wash. 678. 
12 aj. p 739 note 22 [aj. 

61.6 Cal.—^Rlvera v. Goodenough, 162 
P.2d 498, 71 Cal.App.2d 223. 

62. Ky.—^Rieser y. Ward, 236 S.W. 
255, 193 Ky. 368. 

N.M.—In re Conley’s Will, 276 P.2d 
906, 58 N.M. 771. 

Ohio.—Jelm y. Jelm, 98 N.B.2d 401, 
155 Ohio St 226, 22 A.L.It2d 1300. 

In re Johnson’s Bstate, 12 Ohio 
Supp. 148. 

12 C.J. p 738 note 13. 

Supreme court of state 
Provisions defining jurisdiction of 


supreme court, art 7 5§ 10-18, includ¬ 
ing original jurisdiction in proceed-*^ 
ings for disbarment of attorneys are 
self-executing and not dependent for 
efficacy and operation on legislative 
will. 

L<a.—State v. Flynn, 107 So, 314, 160 
La. 483. 

Other provisions self-execttting 

(1) Conferring equity jurisdiction 
on district court 

Neb.—State v. Nebraska State Bank 
of Bloomfield, 247 N.W. 31, 124 Nob. 
449-^State V. State Bank of Mlna- 
tare, ,242 N.W. 27$, 123 Neb. 109— 
Matteson v. Creighton University, 
179 N.W. 1009, 105 Neb. 219. 

(2) Authorizing removal of cause 
from state corporation commission to 
supreme court. 

N.M.—^In re Southern Pac. Co., 16 
P,2d 402, 37 N.M. 11. 

(3) Authorizing supreme court to 
review determination of secretary 
of state as to sufficiency of petition 
to initiate legislation. 

N.D.—Preckei v. Byrne. 243 N.W. 
823, 62 N.D. 356. 

63. Okl.—St. Louis, etc., R. Co. v. 
Bray, 103 P. 573, 24 Okl. 476. 

12’C.J. p 738 note 13. 

Probate authority 
Grants of probate authority in 
Const, art 5 .1 16 are exercisable. It 
appears, conformably to valid statu¬ 
tory grants and regulations. 

Tex.—Smith y. Paschal, ComApp., 1 
S.W.2d 1086, rehearing denied 6 
S.W.2d 135. 

64. Ill.—^Niles Drain. Com’rs v. 
Harms, 87 N.B. 277, 238 III. 414. 

65. III.—Niles Drain. Com’rs v.. 
Harms, supra. 

Ohio.—^Harris v. Alvis, App., 104 N. 
B.2d 182. 

65.5 Cal, —"People v. Cowan, 100 P.2d 
1079, 38 Cal.App.2d 144. 
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or require such jurisdiction to be conferred hy stat¬ 
ute,®® or that contemplates the creation by the legis¬ 
lature of the procedure or machinery to i^ender it 
effective,®7 is not self-executing. 

A provision authorizing suits tp be brought 
against the state, in such courts as may be by law 
provided, is inoperative until the enactment of leg- , 
islation conferring jurisdiction of such suits on par¬ 
ticular courts, as shown supra § SI.. 

The provision of the federal Constitution, article 
3 § 2 d 2, giving the supreme court of the United' 
States original jurisdiction in a dass of cases speci¬ 
fied and appellate jurisdiction in all other cases to 
which the judicial power of the United States , ex¬ 
tends, is .self-executing.®,® The provision, artide 
3 § 2 d 1, lending the judicial power to all cases 
in law and equity arising under the Constitution and . 
laws of the United States is not, however, self¬ 
executing as to the .inferior federal courts,®® nor is 
the provision, artide 3 § 2 d. 1, conferring on the 
federal courts jurisdiction of actions between 
citizens of different states.^® 

Venue. A provision prescribing the original ven¬ 
ue of an action is sdf-executing,^! but a provision 

66.. Ala.—Watson v. Stone, 62 Ala. 

150. 

Cal.—^In re Roberts* Kstate, 120 P.2d 
933,’49 Cal,App.2d 71. ’ 

K.M.— V. Stitzberg’, 201 P. 

2d 1000, ^3 n:m. 81. 

12 C-JT. p 738 note 16. 

jnzisdlctloai of snpreme 

oonxt 

Constitution does not by any self- 
executing provision vest in supreme 
court original jurisdiction of election 
contest regarding state ofUce. 

S.D.—Warren v. Brown. 234 N.W. 38, 

67 SJD. 628. 

67. Ariz.—Moliave County y. Ste¬ 
phens, 149 P.. 670, 17 Ariz. .165. 

HI.—Niles lOrain. .Corners v. Harms, 

87 N.B. 277, 238 HL 414. 

R.I;—Thrift V. Thrift, 76 A. 484, 30 
R.I. 367. 

Tex.—Odell V. Wharton, 27 S.W. 123, 

87 Tex 173. 

Wash.—Western American Co. v. St. 

Ann Co., 60 P. 168, 22 Washu 168. 

Not self-eaceoatiiig 
^ (1) Provision conferring jurisdlc^ 
tion upon a district court to hear 
and determibe election contests.^ 

Tex—^Barker v. Wilson, GivA.pp., 206 
S;W. 643. 

12 C.J. p 738 note 17 [a]. 

. (2) Provisions as to appellate or 
stgD^visoiT jurisdiction. 

Or.—City of l^a Grande v. Municipal 
Coiut of City of lia Grande, 261 
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authorizing change of ventie in certain cases does 
not become effective until the enactment by the leg- - 
islature of the procedure for such change: of .ven¬ 
ue.^? 

Judges. A provision authorizing the election of 
a spedal judge, by the members of the bar present 
at the term, is n6t self-executing; and,* in the, ab¬ 
sence of legislation prescribing the mode of jproce- 
dure, such an election is void.*^® A provision that • 
judges shall. be • appointed for such terpi and in 
such, manner as by lS.w prescribed is not self-e:8^ecut-:.; 
ing78.6 A constitutional provision disqualifying^ a 
judge on the ground of his bias or prejudice has 
been held to be self-executmg.7®*'i® A provision . 
that where a court is. for any reason disqualified to 
sit on a case, the parties interested may by consent 
appoint a proper person to try such case, is self- 
executingJ4 A power given to the legislature, by* 
the constitution to create additional judges under 
certain circumstance^ does not cause such additional 
offices to . come into being when the factual situation 
which authorizes the legislature to act exists.^^*® 

Provisions aufhonzing judges to hold Court in ’ 


circuits,; districts, or counties other than, theiiC;own. 


P. 308, 120 Or. 109—Kadderly v: 
Portiand, 74 P. 710, 44 Or. 118. 
Wash.—State ex rel. Northwestern 
Elec. Co. V. Superior Court for 
Clark County, 179 P.2d 510, 27 
Wash.2d 694—Robison v. La Forge, 
17 P,2d 843, 170 Wash. 678—West¬ 
ern American Co. v. St. Ann Co., 6.0 
.P..168. 22 Wash. 168. . 

68. U.S.—^Marbury v. Madison, D.C., 
1 Cranch -187, 2 L.Hd. 60. 

12 C.J. p 788 note 13 [a] (1). 

69. U.S.—^People of State of Califor¬ 
nia ex rel. McColgan v. Bruce, C. 
CACal. & Nev., 129 P.2a 421, 147 
A.L.R. 782, certiorari denied *63 S: 
Ct. 167, 317 U.S. 678, 87 L.Bd. 644, 
rehearing denied 68 S.Ct 255, 317 
U.S. 710, 87 L.Bd. 666. 

In re mgdon, D.C.Mo., 269 F. 150. 
Roback v. Taylor, C.C.Ohio, 20 
F.Cas.No.11,877, 2 Bond 86,. 4 Ind. 
Rev.Rec. 170. . 

Aathoxity of congress 
It was left to congress to distri¬ 
bute the. judicial power among the 
inferior federal courts and to pre¬ 
scribe the extent and the means of 
its exercise. . . 

U.S.—^In re Higdon, B.C^Mo., 269 S). 
150. 

TO. Cohn.—^Hartford Accident & In¬ 
demnity Co. V. Bembham, 191. A 
642, 122 Conn. 683. 

71. CaL—^Buck V. James McClatchy 
Pub. Co., 287 P. 364,' 106 Cal.App. 
248. 


Okl.—Atchison, etc., R. Co. V. Lam¬ 
bert, 123 P. 428, 32 Okl. 665. 

Action against foreign corxK9ra.tion 
Provision of Const § .232 that foi^ ’ 
oign corporation may be sued in aby 
county where It does business is self- , 
executing'. ' , 

Ala.—^Bolton v. White Motor Co., 194 
So. 610, . 239 Alai 168—Louisville A 
-N. R. Gb. v. Strickland, 122 .So. 693, 
219 Ala., ,681—Ex parte Western^. 
Union Telegraph Co., 76 So. 438, 

, 200 Ala. 496. 

72. ' Cal.—Older v. Hem County Su¬ 
perior Court, 109 P. 478, 167 Cal. 
770. 

Kan.—McCollom' v. Pipe, 7 Kan. 189. 
Pa.—Watt son v. Chester, etc., R.. Co., 
83 Pa. 264. 

73. Okl.—Stanclift . V. Swingle, 120 
P. 262, 30 OkL 544. 

12 C.J. p 739 note 23. 

73.6 Conn.—State ,ex rel. Cotter v. 

Leipner, 83 A2d 169, 188 Conn. 163 
, T-State ex rel. Rundbakep v. Wat- 
; rous, 88 .A2d 289, 135 C^nn. 638., 

73.10 Idaho.—^Day v. Day, 86 P. 531, 
iZ' Id^o 556, 10 Ann.Cas. 260. ' 

83 C.J. p 1000 notes 45-47. 

7A Tex—^Parli;er County v. Jack¬ 
son, 23. .S.W. 924, 5 TexOivApp. 
3fi- 

Patterson v. State, 221 S.W. 696, 
87 TexCr. 95. 

745 Fla.—^In re Advisory Opinion to 
Governor, So.2d 458,'-166 Ful 5^.“ 




§§ 5^9 CONSTITUTIONAL LAW 

are. t^aually self-executing and effective without leg¬ 
islation 

A provision that in counties having a certain pop¬ 
ulation or less the county judge shall also be the 
clerk of the district court has been regarded as self- 
executing.^® 

A. provision fixing the number of members of a 
court is usually self-executing and effective without 
legislative action.'^'^ 

The power conferred on a court by the constitu¬ 
tion to increase the number of magistrates in a 
cotmty in accordance with the needs of justice has 
been held complete and-sufficient of itself.77.5 ^ 

provision that where the population of a county ex¬ 
ceeds a specified figure, an additional judge may be 
provided by law is not self-exeGUting.77.io 

§ 59. - Relating to Crimes and Criminal 

Procedure 

While constitutional provisions relating to crimes and 
criminal procedure which are complete in themselves 
and furnish a rule for enforcement are self-executing, 
provisions which indicate the necessity for legislative ac¬ 
tion to render them effective are not self-executing. 


16 C.J.S. 

' A constitutional provision will not support an in¬ 
dictment for its violation unless the provision is 
implemented by legislation or the common law.77.50 
A provision that a certain act shall constitute a 
crime, the nature and punishment of which shall be 
prescribed by law, is not self-executing.75 A pro¬ 
vision that itie legislature shall have power to de¬ 
prive of the right of suffrage and to render ineligible 
for office any person convicted of an infamous crime 

is not self-executing.78.6 

Procedure, Provisions relating to matters of 
criminal procedure may be self-executing,79 or they 
may merely authorize legislation.®® 

Provisions entitling accused to be informed of 
the nature and cause of the accusation against him 
are self-executing,and provisions requiring or au¬ 
thorizing a particular form or mode of accusation 
in criminal prosecutions are usually self-executing.®® 
Sometimes, however, such provisions are held inop¬ 
erative until a statute has been enacted to carry 
them into effect.®® 

Provision that accused shall have the right to 
a speedy and public trial is self-executing,®^ but it 


Mo .—Pogue V. Swink, 261 S.W.2d 
40—Cantrell v. City of Caruthers- 
vllle, 255 S.W.2d 785, 363 Mo. OSS- 
State ez rel. Dunlap v. Higrbee, 43 
S.W.2d 826, 328 Mo. 1066. 

Wasli.—State v. Holmes, 40 P. 735, 
12 Wash, 169, rehearing denied 41 
P, 887, 12 Wash. 169. 

Wyo.—^Hoglan v. Qeddes, 172 P, 136, 
26 Wyo. 436. 

7a. N.D.—State ex rel. Reese v. 
Mooney, 266 N.W. 106, 64 N.D. 620. 

77. Va.-^Allen v. Byrd, 144 S.El 469, 
161 Va. 21. 

77.6 Mo.—State ex rel. Randolph 
County V. Walden. 206 S.W.2d 979, 
357 Mo. 167, 

77.10 .Ariz.—Collins v. JCrucker, 104 
P.2d 176, 56 Ariz. 6, 

77.50 W.Va.—State v. Wolfe, 86 S.E. 
2d 849, 128 W.Va. 414. 

78. Mo.—^Prunty v, Spaunhorst, 6 
Mo.App. 579. 

Protection of pnblio funds and enu 
bezzlement 

Const art 9 S 12 as to enactment 
of laws to safeguard certain pub¬ 
lic funds and ^ to embezzlement 
of such funds is not self-executing. 
Minn.—^Farmers* & Merchants' State 
Bank of Ogilvie v. Consolidated 
School Dist. No. '3, Kanabec County, 
219-N.W. 168, 17'4 Minn. 286, 65 
A.L.R. 1407. 

78^6 Ind.—Lucas v. McAfee, 29 N.B. 
2d 688, 217 Ind. 534. 

XJ,8, —Davis y. Burke, Idaho, 21 


S.Ct 210, 179 U.S. 399, 45 L.E!d. 
249. 

12 C.J. p 739 note 26. 

Fixing number of grand jurors 
Del.—State v. Anderson, 156 A. 662, 

! 6 W.W.Harr. 407. 

12 C.J. p 739 note 26 [d]—28 CJ. p 
783 note 66. 

Xmposiiig duty to smnmon grand 
Jurors 

N.Y.—Livoti V. Fitzgerald, 6 N.Y.S. 

2d 688, 255 App.Div. 711. 

Use of ballots as svidenoe before 
grand Jury 

Mo.—State ex rel. Miller v. O'Malley, 
117 S.W.2d 319, 342 Mo. 641. 

Bight to give bail 

Mo,—^Kinder v. Richeson, 264 S.W, 
982, 305 Mo. 297, 

90, Iowa.—Joneav. McClaughry, 151 
N.W. 210, 169 Iowa 281. 

Pa,—Commonwealth v. Jolly, 16 Pa. 
Dist 305. 

Provision as to change of venae 
Tex.—Taylor v. State, 197 S.W. 196, 
81 Tex.Cr, 347, per Davidson, P. J. 
Number of grand Jurors 
Iowa.—State v. Standley, 40 N.W. 
815, 76 Iowa 215. 

81- Okl.—^Bx parte McNaught. 100 P. 
27, 23 Okl. 285. 

82- Okl.—Ex parte McNaught, su¬ 
pra. 

Coats V. State; 212 P.2d 141, 90 
Okl.Cr. 217, modified on other 
grounds 214 P.2d 456, 90 Okl.Cr. 
217, . 

3i C.J. p 560 note 26—12 C.J. p 739 
note 26. , 


Indictment or information 
Provision requiring indictment or 
information and preliminary exami¬ 
nation in case of information has 
been regarded as self-executing. 

N.M.—State v. Rogers, 247 P. 828, 81 
N.M. 486. 

12 C.J. p 739 note 26Ca3 (1>, IhJ. 

indictment, information, complaint 
The constitutional provision that 
no person shall be prosecuted in 
courts of record for felony or mis¬ 
demeanor other than by presentment 
of indictment or by information, and 
that no person shall be prosecuted 
for felony by information without 
having had a preliminary examina¬ 
tion before an examining magistrate 
or having waived such preliminary 
examination, and that prosecutions 
may be instituted in courts not of 
record on a duly verified complaint is 
self-executing. 

Okl.—Grimes v. State, 83 P.2d 410, 
65 OkLCr. 99. 

83- Mont.—In re Durbon, 25 P. 442, 
10 Mont. 147—State v. Ah Jim, 23 
P. 76, 9 Mont, 167. 

31 C.J. p 560 note 27. 

84. Ala.—Corpus Juris Seotmdum 
cited in Ex parte State ex rel. At¬ 
torney General, 62 So.2d 158, 160, 
255 Ala. 443.. 

Cal.—^People v. Godlewski, 140 P.2d 
381, 22 Cal,2d 677—Hackel v. Mu¬ 
nicipal Court of City of Los An¬ 
geles, 285 P. 704, 209 Cal. 780—Har¬ 
ris V. Municipal Court of City of 
Los Angeles, 286 P. 699, 209 Cal. 55 
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has also been held that a constitutional provision 
for a speedy trial is not self-executing.^^-S A pro¬ 
vision that where accused pleads guilty he shall be 
tried by the court without a jury is self-executing,^5 
and this is true of provision definitely fixing the 
punishment or penalty for a particular offense.^^ 
A provision giving the court power to suspend sen¬ 
tence under such conditions as the legislature may 
prescribe is not self-executing.86-5 

Extradition. The provision of the federal Con¬ 
stitution providing for the extradition of a fugitive 
from justice is hot self-executing.^6.10 

Right to counsel. The constitutional right to 
counsel in a criminal case is self-executing.5®-i6 

§ 60. -Effect on Existing Laws 

Prior laws are not usually affected or repealed by a 
constitutional provision which is not self-executing. A 
provision which is self-executing in part may to that ex¬ 
tent affect or change a prior statute. 


CONSTITUTIONAL LAW §§ 59-66 

Before an enactment of the legislature putting it 
into effect, a constitutional provision which is not 
self-executing does not usually repeal or otherwise 
affect existing constitutional provisions, statutes, or 
ordinances and, as a general rule, such consti¬ 
tutional provisions, statutes, or ordinances* remain 
in force until the necessary legislation is enacted,^^ 
even though they are inconsistent with the subse¬ 
quent constitutional provision.^s A provision may 
be so framed, however, that, while legislation is 
necessary to put into effect its affirmative principles, 
it repeals existing statutes inconsistent with it,^^ 
and a provision which is self-executing in part may 
affect or change a prior statute to the extent that 
such provision is self-executing.^^ 

The general rule that a constitutional provision 
repeals or supersedes inconsistent laws is discussed 
supra § 41 et seq. A constitutional amendment 
which is self-executing and which in express terms 


—^In re Alpine, 266 P. 947, 203 GaJ. 
781, 68 A.L..R. 1500. 

People V. Echols, 271 P.2d 695, 
125 Cal.App.2d 810—^Zamloch, For 
and On Behalf of Cowan v. Munici¬ 
pal Court of City and County of 
San Francisco, 235 P.2d 26, 106 Cal. 
App.2d 260—People v. Molinarl, 67 
P.2d 767, 23 Cal.App.2d 761. 

People V. Crittenden, 209 P.2d 
161, 93 Cal.App.2d Supp. 871. 
Mont—State v. Schnell, 88 P.2d 19, 
107 Mont 679, 121 A.L.R, 1082. 
Neb.—Maher v. State, 13 N.W.2d 641, 
144 Neb. 463, certiorari denied 66 
S.Ct 91, 323 U.S. 757, 89 L.Bd. 606. 

84.5 Ind.—Randolph v. State, 122 N. 
E.2d 860. 

85. Va.—^Dixon v. Commonwealth, 
172 S.B. 277, 161 Va. 1098. 

80. Murder 

It waa not necessary for the legis¬ 
lature to enact a statute which was 
merely a repetition of the mandatory 
language of a constitutional provi¬ 
sion making death the penalty for 
murder in the first degree, except 
where the Jury recommends life im¬ 
prisonment 

Or,—estate v. Meeker, 221 P. 808, 109 
Or. 520. 

80.5 Tex.—State v. Klein, 224 S.W. 
2d 25d, 164 TesuCr. 31. 

80.10 U.S.—^U. S. ex reh Silvet' v. 
O'Brien, C.C.A.I11., 138 F.2d 217, 
certiorari denied ,64 S.Ct. 522, 321 
U.S. 766, 88 KBd. 1062—U. S. ex 
reL Darcy v. Superintendent of 
County Prisons of Philadelphia, C. 
C,A-Fa., Ill P.2d 409, certiorari de¬ 
nied 61 S.Ct 19; 311 U.S; ,662, 86 L. 
Bd. 425. 

Ark.-^uney v. Apple, 210 S.W.2d 
614, 21 $ Ark. 350* , : . 


Cal.—Bx parte Tenner, 128 P.2d 838, 
20 Cal.2d 670. 

Mo.—State ex rel. Taylor v. Blair, 
214 S.W.2d 655, 858 Mo. 346. 

80.15 Ind.—^Bolkovac v. State, 98 N. 
B.2d 250, 229 Ind. 294. 

87. Ala.—In re Opinion of the Jus¬ 
tices. 36 So.2d 480, 261 Ala. 96. 

Fla.—State ex rel. Brown v. Emer¬ 
son, 171 So. 663, 126 Fla. 676— 
Porter v. First Nat Bank, 119 So. 
130, 96 Fla. 740, rehearing denied 
119 So. 619, 96 Fla. 740. 

Nev.—Goldman v. Clark, 1 Nev. 607. 
Ohio.—^Ursuline Academy pf Cleve-f 
land v. Board of Tax Appeals, 49 
N.B.2d 674, 141 Ohio St 563. 

Or.—Corpus Joxls quoted in Ladd & 
Tilton Bank v. Frawley, 193 P. 916, 
920, 98 Or. 241—^Hawley v, Ander¬ 
son, 190 P. 1097, 98 Or. 191. 

12 C.J. p 727 note 29, p 736 note 65, 
p 739 note 29. 

Xn Pennsylvania* it has been held 
or recognized that provisions of the 
constitution which merely place re¬ 
strictions or limitations on the power 
of the legislature do not of them¬ 
selves repeal prior legislation incon¬ 
sistent with such provisions. 

Pa.—In re Georges Township School 
Directors, 133 A. 223, 286 Pa. 129 
—Coatesville, Gas Co, v. Chester 
County, 97 Pa. 476. . 

12 C.J, p 727 note 29 [e]. . 

88. Ariz.—Corpus Juris quoted in 
Board of Supfrs of Yavapai County 
V. Stephans, 177 P. 261, 263, 20 Ariz. 
115. 

Cal.—In re Cole, 107 P. 681, 12 CaL 
App. 290. 

Colo.—In re Interrogatories by the 
Governor Concerning Initiated 
Amendment No. 4, 66 .P.2d 7, 99* 
'Colo. 591* • ^ ' 
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Fla.—^Porter v. First Nat. Ban^ 119 
So. 130, 96 Fla. 740, rehearing de¬ 
nied 119 So. 619, 96 Fla. 740. 

12 C.J. p 727 note 29. 

89. Fla.—^Porter v. First JNTat. Bank, 
supra. 

La.—^New Orleans v. Wood, 34 La. 
Ann. 732. 

12 C.J. p 727 note 29. 

Saving clause 

A constitutional provision which 
is not self-executing, does not of it¬ 
self repeal a prior statute which is 
in conflict with such provision where 
the constitution provides that all 
laws inconsistent with provisions of 
the constitution which require legis¬ 
lation to enforce them shall remain 
in full force until such legislation is 
had. 

U.S.—Lyon Lumber Co. v. Livingston 
Parish School Board, C.C.A.La., 286 
F. 114. 

La.—Smith v. Police Jury of St, 
Tammany Parish, 96 So. 824, 163 
La. 961. 

9a Ariz.—Corpus Juris quoted in 
Board of Sup'rs of Yavapai Coun¬ 
ty V. Stephans, 177 P. 261, 264, 20 
Ariz. 115. 

Mo.—Corpus Jtiris quoted in Marsh V. 
Bartlett, 121 S:W.2d 737, 745, 343 
Mo. 526. 

N.Y.—^Matter of Swe^ley, 83 N.Y.S. 
369, 12 Misc. 174, affirmed 42 N.B. 
543, 146 N.Y. 401. 

Or.—Corpus Juris quoted in Ladd & 
Tilton Bank v. Frawley, 193 P. 916, 
’920, 98 Or. 241. 
i2 C.J. p 739 note 30: 

91. Colo.**—In re Interrogatories by 
the Governor Concerning Initiated' 
Amendment No. 4» ■ 65 > P.2d 7, 99 
iColo. 591. ’ . ' .. . .. . ... . 
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§§ eOt^l CONSTITUTIONAL XAW:^ 

repeals a prior provision of . the constitution effects 
such repeal without any legislative action.^^ 

§ 61, Mandatory and Directory Provisions 

Generally, constitutional provisions are to be con> 
strued as mandatory unless^ by express provision or by 
necessary implication, a different Intention is manifest. 

It is an established general, rule that constitutional 
provisions are to be construed as mandatory unless, 
by express prbvisioh or'by necessary implication, a 


different intention is manifest^? Usually, therefore, 
constitutional provisions are mandatory rather than 
directory,®^ Sind there are expressions to the effect 
that all constitutional provisions are mandatory.^^ 
The intention of those who framed and adopted the 
constitution has, however, been considered,^® and, 
while there is a strong presumption in favor of its 
being mandatory,®*^ according to some cases, certain 
detailed provisions are to be treated as directory 
only;®® and. if it appears from the express terms 


92. Ala.—^Harris y... Walker, 74 So. 
40, 199 Ala..61. . 

93. Ala.— in re Opinion at the Jus¬ 
tices, 40 So.2d 330, . 352 Ala. 199. 

AtIz.—S ims Printingr Co. y. Frohmil- 
ler, 92 P.2d 334, 54 Ariz. 64. 

Ark.—Corpus Juris cited la Har¬ 
graves V. Solomon, 9 S.W.2d 797,. 
799, 178 Ark. 11. 

Idaho.-^-Ck>x^U8 Jdris atioted la State 
Y. Malcom, 226 P. 1083, 1084, 89 
Idaho 186. 

Ind.—Powell v. State, 189 N.B. 670. 
193 Ind. 258. 

Ky.—Gaines v. O’Connell, 204 S.W.2d 
426, 806 Ky. 397. 

Minn.—^Freeman v. GofC, 287 N.W. 

238, 206 Minn. 49. . . 

Mont—State ex rel. Palagt v. Hejan. 

126 P.2d 818, 113 Mont. 343. 

Nei:—Cox V. State, 279 N.W. 482. 
134 Neb. 761—Corpus Juris. <iuoted 
ia Barkley v. Pool, 169 N.W. 730, 
731, 102 Neb. 799. 

N.D.^—Corpus juris Secuadum quoted 
la City of Fargo y. Sathre, 36 N. 
W.2d 89. 61, 76 N.D. 841-^Ford Mo¬ 
tor Co. V. Baker,* 300 N.W. 436, 71 
N.D. 298—Langer V. State, 284 N:W. 
238. 69 N.D. 129. 

Old.—Corpus Juris Siecundum cited 
in Jones v. Freeman, 146 P.2d 564, 
669, 193 Okl. 664, appeal dismissed 
64 S.Ct 1288, 322 U.S. 717, 88 L..Bd. 
1668. . \ ‘ 

Wash.—Corpus Juds Secuadum quot¬ 
ed ia. State ex rel. Billlngton v. 
Sinclair, 183 P.2d 818, 816, 28 Wash. 
2d 676—Corpus Juris Secundum 
quoted ia State ex rel. Linn v. Su¬ 
perior Court for King County, 146 
P.2d 643, 551, 20 Wash.2d 138. 

12 C.J. p 740 note 36, 

ISeasoa for rule . . 

’’The main reason for ^l8 rule is 
that in Constitutions the sovereign 
Itself speaks and is laying down 
rules which, for the time at least, 
are to control ^ike the government 
and the governed. It is an instru¬ 
ment of a solemn and pennanent 
character, laying down fundamental 
maxims, and, ordinarily, Is. not sup¬ 
posed to concern itself with mere 
ruled of order in unessential mat¬ 
ters.’*' ■ i ‘ 

Neb.—Bakfer -v. Mdorhead, < 174 N.W.. 
480, 431, 103 Neb. 811. .. . . 


I Coustmetlou as. directory not favored 
“Court is loath to say that any lan- 
‘ guage of the constitution, is merely 
directory.” . 

Tenn.—Scopes v. , State, 289 S.W. 363, 
366, 164 Tenn. l06, 63 A.L.K. 821. 
Bssential provisions of a constitu¬ 
tion are mandatory. 

Fla.->-OorpuB Juris cited in Thomas 

V. State. 68 So.2d 173, 179—Corpus 
Juris cited In State v. Board of 
County Com*rs of Orange County, 
3 So.2d 360, 362, 147 Fla. 278. 

94. Ala.—^Bolton v. White Motor Co., 
• 194 So. 610, 239 Ala. 16.8. 

Golo.-^Nesbit V. People, 36 P. 221, 
19 Colo; 441. 

I Fla.—State ex rel. Ellars v. Board 
of Coni’rs of Orange County, 3 So. 
2d 360. 147 Fla. 278. 

Ohio.—State ex rel. Herbert v. Brick- 
,er. 41 N.B.2d 377; 139 Ohio St 499. 
Or.—Boyd v. Olcott,. 202 P. 431, 102 
Or. 327. 

Pa.—Cavalcante v. O'Hara, 36 Pa. 

Dlst & Co. 139, 47 Dauph.C0. 348. 
S.C.—Byrd v. Lawrimore, 47 S.B.2d 
728,212 8.0. 281.. * 

Tax.—^Holley v. State, 14 Tex.App. 
606—Cox V. State, 8 Tex.App. 264, 
34 Ara.R. 746. • 

Wash.—Corpus Juris Secundum quot¬ 
ed in State ex rel. Billington v. Sin¬ 
clair, 133.P.2d 813, 816, 28 Wash.2d 
676—Corpus Juris Secundum quot¬ 
ed in State ex rel. Linn v. Superior 
Court for King County, 146 P.2d 
• 643, 651, 20 Wash.2d 138. 

12 C.J. p 740 notes 36, 37. 

95. Tex.—Hunt v. State, 3 S.W. 233, 

. .22 Tex.App. 896. 

Wash.—Corpus Juris Secmidum quot- 
ed in Stiate ex rel. Billington v. Sin¬ 
clair, 183 P.2d 813, 816, 28 Wash.2d 
676—Corpus Juris Seoundum quot¬ 
ed in State ex rel. Linn v. Superior 
Court for King County, 146 P.2d 
:543, 651, 20 Wash.2d 138. 

12 C.J. p 740 note 87. • 

Xn KezLtuoky 

(l).It has been asserted that all 
provisions of the constitution are 
mandatory. 

Ky.—Harrpd v. Hatcher, 137 S.W.2d 
‘405, 281 Ky. 712—Arnett v. Sulli¬ 
van, 132 S.W.2d 76, 279 Ky. 720— 
Commonwealth v. Bowman, 281 S. 

W. 35, 191 Ky. 647-^Dlstrict Board 
>of Tuberculosis Sanitarium Trus- 
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tees .for Payette County v. Brad¬ 
ley, 222 S:W. 618, 188 Ky. 426. 

(2) In other cases, the view has 
been, expressed that the words of the 
constitution are to be regarded as 
mandatory except when expressly 
permissive. 

Ky.—Jefferson County ex rel. Grau- 
man v. Jefferson County Fiscal 
Court, 117 S.W.2d 918, 273 Ky> 674 
—Varney v. Justice, 6 S.W. 457, 86 
Ky. 696, 9 Ky.L. 743. 

96. Ala.—Coleman v. Butaw, 47 So. 
703, 157 Ala. 327.* 

Cal.—Clark v. Los Angeles, 116 F. 
722, 160 Cal. SO. 

Wash.—Corpus‘Juris Secuadum quot¬ 
ed ia. State ex rel. Billington v. Sin¬ 
clair, 183 P.2d 813, 816. 28 Wash.2d 
575—Corpus Juris Secuadum quot¬ 
ed in State ex rel. Linn v. Superior 
Court for King County, 146 P.2d 
643, 651, 20.Wash.2d 138. 

12 C.J. p 740 note 88. 

97. Tenn.—^Biggs v. Beeler, 173 S. 
W.2d 946, 180 Tenn. 198, 163 A.L.II. 
610. 

Wash.—Corpus Juris Secuadum quot¬ 
ed ia. State ex rel. Billington v. Sin¬ 
clair, 183 P.2d 813, 816, 28 Wash.2d 
575 —Corpus Juris Secuadum quot¬ 
ed in State ex rel. Linn v. Superior' 
Court for King County, 146 P.2d 
643, 661, 20 Wash.2d 138. 

W.Va.—Capito v. Topping, 64 S.B.' 
845, 65 W.Va. 587, 22 L.R.A.,K.S., 
1089. 

12 C.J. p 740 note 40. 

Positive provisions 
The presumption is that the posi¬ 
tive provisions of a constitution are 
mandatory and not merely directory. 
Okl.-T-Board of Com’rs of Logan 
County V. State, 254 P. 710, 122 
Okl. 268. 

98. Pa.—^Armstrong v. King, 126 A. 
263, 281 Pa. 207—Commonwealth 
V. Griest, 46 A. 605, 196 Pa. 396, 
60 L.R.A 668. 

Tex.—^Watts v. Mann, Civ.App., 187 
S.W.2d 917, error refused. 

Wash.—Corpus Juris Secuadum ^Luot- 
ed in State ex rel. Billington v. Sin¬ 
clair, 133 P.2d 813, 816, 28 Wash.2d 
675—Corpus Juris Secuadum quot- 
ed ia State ex rel. Linn v. Superior 
Court for King County, 14$ P.2d 
543, 551, 20 Wash.2d 138. 
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of a provision, or by nec^sary implication from the - 
language used, that it was intended td.be directory • 
only, it will be so construed.^® .The legal distinc¬ 
tion between directory and mandatory laws is as ap¬ 
plicable to fundamental as it is to statutory laws.^^-^^ 

A declaration of a constitution that the provisions 
of the constitution are mandatory,^, or mandatory 
and prohibitory,^ unless by express words they are 
declared to be otherwise,' has been considered in de- : 
daring or recognizing that particular provisions’*are 


COlJSTmmiONAB LAW :§ 61 

mandatory. Such a declaration applies to fall pro¬ 
visions of . the constitution,3 and to everyone'sub¬ 
ject to the mandate of the constitutiony^* 05. 

The word “shall”^ or ^^ought,”5 as used in a 
constitutional provision, is usually imperative or 
mandatory. The word ‘'may” does not necessarily 
have a permissive import, but sometimes” means 
“shair or. “must,”® although it has beeru held to 
have a permissive meaning rather than mandatory 
or prohibitory..®.*®® . . : , 


99. Cal.—-People V. Lake.County, 83 
CaL 487. 

R. I,-r-Sepe v. Daneker, 68 A.2d 101, 
76 RJ. 160. 

Wash.— Corpus juris Secuadum quot¬ 
ed in State ex rel. Billingrton v. Sin¬ 
clair. 188 P.2d 818, 816, 28 Wash32d 
575— Corpus Juris Seouiiflum aubt- 
ed in State ex rel. Linn v. Superior 
Court for King County, 146 P.2d 
543; 551, 20 Wash.2d 138. 

W.Va.—V. Virginia Bank, 16 W. 
Va. 323. 

12 C.J. p 740 note 41. 

Too vague for enforuemeut 

Fact that a constitutional provi¬ 
sion is too vague to permit enforce¬ 
ment has been considered in reaching 
the conclusion that it must be treated 
as merely directory. 

Tenn.—Scopes v. State, 289 S-W. 368, 
154 Tenn. 105, 63 A.L.R. 821. 
Brooedural matters 
Provisions which refer to matters 
merely procedural are directory and 
not mandatory. 

Va.—^Albemarle Oil & Gas Co, v. Mor¬ 
ris, 121 S.R 60, 138 Va. .1. 

99.06 Pa.—^Mlkell v. School Dist of 
Philadelphia, 58 A.2d 839, 359 Pa. 
1,13, 4 A.L.R.2d 962. 

Ariz.—^Estes v. State, 58 P.2d 753, 
48 Arlz. 21—State v. Pugh, 262 P. 
1018, 31 Ariz. 317. 

Wash.— Corpus Juris Secundum quot¬ 
ed in State ex rel* BilUngton v. Sin¬ 
clair, 183 P.2d 813, 816, 28 Wash.2d 
576. 

^Mandatory” 

In construing the above constitu¬ 
tional provision ^'mandatory" has 
been defined as '*a command, hence 
obligatory. That which we must im¬ 
plicitly follow and obey.’f 
Arlz.—State ex reL Davis v. Osborne, 
125 P. 884, 892, 14 Ariz. 185. 
Provisian as to employer’s liability 
Const, art 18 § 7, providing that 
the legislature shall enact an em¬ 
ployer's liability law making the em¬ 
ployer liable for injury to employees 
In the absence of the employees' neg¬ 
ligence, is mandatory. 

Ariz.—Inspiration Consol. Copper Co. 
V.. Mendez, 166 P. 278, 1183, 19 Ariz. 

-151.; ' • „ 

S. Cal.-^People vi. City of Buenaven- | 
tura, 8 P.2d 3, 213 CaL 637—Mat-| 


ter of Maguire, 57 CaL 304, 40 Am. 
R 125. 

Mont.—State v. Dixon, 213 P. 227, 
66 Mont. 76-^taft© v. Dixon, 1L96 P. 
841, 59 Mont. 68. 

Wash.—Corpus dtiris’Seeniidiim quot¬ 
ed la State eX ireL Billinkton v. Sin¬ 
clair, 183 P.2d 813, 816, 28 Wash.2d 
676. • ■ ' •' ■ 

Wsanlug fuid ^ect .of provlsioa 
Such declaration in respect of the 
mandatory and prohibitory character 
of constitutional provisions refers to 
the effect, not to the meaning, of 
such provisions and asserts that they 
are imperative and paramount, ac¬ 
cording to their true meaning, ascer¬ 
tained by the miles of construction 
otherwise applicable. 

Cal.—Clark v. Los Angeles; .116 P. 
722, 160 Cal. 80. 

Negative deoilaratiou . ; 

Declaration by express words that 
a provision is. not mandatory and 
prohibitory may be found In the use 
in such provision, of permissive 
words, such as "may." 

Cal.—^Fresno Nat. Bank v. Superior 
Court, San Joaquin County, 24 P. 
167, 83 Cal. 491. 

3. ‘ Cal.—Santa Clara County, v. Su¬ 

perior Court in and for Santa Clara 
County, 203 P.2d 1, 33 CaL2d 562— 
People V. City of San Buenaven¬ 
tura. 8 P.2d 3, 213 Cal. 637—Cake 
V, City of Los Angeles, 180 P. 726, 

. 164 Cal. 709. 

Shay V. Roth, Z2l P. 967, 64 Cal. 
App. 814* 

Mont.—State v. .Gowdy, 203 P. 1115, 
62 Mont. 119—State v. Weston, 74 
P. 415, 29 Mont 129. 

Wash.—Oorpus Jmds ^owdum quot¬ 
ed, in State ex rel. Billington v. Sin¬ 
clair, 183 P.2d 813, 816, 28 Wash.2d 
575. 

3.05 Cal.—Santa Clara County v. Su¬ 
perior Court in and for Santa Clara 
County, 203,. P.2d 1, 33 CaL2d 652. 

4. Cal.—Chenoweth v. Chambers, 164 
P. 428, 33 Cal.App. 104. 

Ky*—^Varney v. Justice, 6 S.W. .467, 
86 Ky. 696. 9 Ky.L. .743. 

Tenn.—Corpus Juris Secundum cited; 
in Biggs V. BeelSr, 173 S.W.2d 946, 
947, 180 Tenn. 198, 153 A.L.R 610. , 
Wash.—Corpus Juris Secundum quob<. 
ed in State ex rel* Billington v. Sin¬ 
clair, 188 P.2d 813, 816, 28 Wash.2d 
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^ 576— Corpus Juids Secandum .tiuot- 
ed in State ex rel. Linn v. Superior 
Court for King County, 146 P.2d 
648,‘661, 20 Wash.3d 138. 

W.Va.—estate ex reL Trent v. SlmS, 
77 S.B.2d 122—iState ex rel. Staley 
V. Wayne County Court; 73 S.R 2d 
827, 137. W.Va. ,43.1—State .ex reL 
Boone County Coal Corp. v. Davis, 
,66 S.B.2d 907, 133 W.Va. 640. . 

12 C.J. p 740 note 39 [a]. 

"Shall” as equivalent of 
Tenn.—State v. Burrow, 104 S.W. 626, 
529, 119 Tenn. 376, 14 Ann<Cas. 809. 
"Shall have power** as mandatory 
Cal.—^Robison v. Payne, 66 P.2d 710, 
20 CaI.App.2d 103. . 

5. Mo.—Life Association of America 
v/St Louis County Board of As¬ 
sessors, 49 Mo. ^12. 

Wash.— Corpus Juris Seonnbum quot* 
ed in State ex rel. Billington V. Sin¬ 
clair, 183 P.2d 813, 816, 28 Wash.2d 
575— Corpus JUris Secundum q;uot- 
ed In State ex rel. Linn v. Superior 
Court for King County, 146 P.2d 
543, 651, 20 Wash.2d j.38. 

6. Gal.—Stockton Plumbing & Sup¬ 
ply Co. V. VTheeler, 229 P, 1020, 68 
CaLApp. 692. 

Wash.— Corpus ^furis Secundum; quot¬ 
ed in State ex rel. Billington v. Sin¬ 
clair, 183 P.2d 813, 816, 28. Wash.2d 
675— Oorpus Juris Secundum quot¬ 
ed in State ex rel. Linn v. Superior 
Court for King County, 146 P.2d 
548, 551, 20 Wash.2d 138. 

"May IMpose” as mands^ry 
Cal.—^Robison v. Payne, 66 P.2d 710, 
20 Cal-App.2d lf)8. 

6.05 Cal.—^Dean v. KucheL 280 P.2d 
811, 87 CaL2d 97* . . . 

Permission and power 

In constitutional provisions the 
word "may" generally should be read 
as conferring both permission ^and 
power. 

W.Va.—State ex reL Trent v* Sims, 
77 S.B.2d 122. . 

Constitutional proposal 
The codified definition of word 
"majr" in: statute providing that the 
word will be construed to mean 
"must" or. "shall" when it is used 
in a statute concerning public inte^r 
est or affecting rights' of third, per¬ 
sons, does not apply .to u constitution¬ 
al proposal, especially wherq. Ian- 
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§§ Si-® . CONSTramONAL LAW 

Mandatory^constittitionat provisions are binding visions exempting property of debtor from seizure 
tan all departments of the government.’ Long usage and sale under legal process are mandatory. As 
can neither repeal, nor justify the violation of, such to statutes violating mandatory constitutional provi- 
provisions,* and disobedience or evasion is not sions exempting property of debtors from seizure 
permissible, even though the best interests of the and sale under legal process, see Exemptions § 3, 
public might apparently be promoted in some re- and Homesteads §§ 6-10. 

spects.* g — Prohibitions and Restrictions 

' Ini^Hve and ref erendum As ^ s^tral rule coii- R^trietion. and prohibitions in constitutional pro- 

stitUtiondl provisions for the initiative ana ret- visions are mandatory. 

erendum are construed as mandatory.’® Restrictions and prohibitions in constitutional pro- 

Exemptions. Sdf-executing constitutional pro- visions are mandatory and must be obeyed.” 


suasre of the proposal itself contem¬ 
plates lesrislative consideration. 

V, Brown, 34 S.B.2d 630, 
199 Ga. 444. 

7. Aria:—^Bvans v. Hallas, 167 P.2d 
94, 64 Aria. 142. 

La.—Scott V. Ratcliff, 119 So. 33. 167 
La. 237. 

Teat-^Travelers* Ins. Co.-v. Marshall, 
76 S.W,2d 1007, 124 Tex. 46. 96 A. 
‘L.R. 802. 

Ferg:tison v. Gre^rg^f Civ,App., 77 
S.W.2d 1117. 

Alvarado v. State, 202 S.W. 322, 
88 Tex.Cr. 181. , 

Wash.—Ckirpiis juris SecoJidxim gnot- 
sd la State ex rel. Billingtbh v. Sln- 
Clair, 183 P.2d 813, 816, 28 Wash.2d 
676. 

—John F. Jelke Co. v. Emery, 
214 N.W. 369, 193 Wis. 311, 63 AL. 
R. 463. 

Ck>xLStltTLtlo3ial provlsioa for maada- 
tory effect 

Declaration: of state constitution 
that provisions of the constitution 
are mandatory and prohibitory, unless 
by'express words they are declared 
to be otherwise. Is binding on all de¬ 
partments of state government, as 
are constitutional provisions which 
are regarded as mandatory by vir¬ 
tue of such declaration. 

Cal.—People v. City of San Buena¬ 
ventura, 3 P.2d 3, 213 Cal. 637— 

. People V. California Fish Co., 138 
P. 79, 166 Cal. 687. 

Shay V. Rothi 221 P. 967, 64 Cal. 

- App. 314. 

writing and enforbinff statutes 

(1) The constitution is the su¬ 
preme law and statutes are written 
and enforced In obedience to its com¬ 
mands. 

N.T.—Municipal Gas Co. of City of 
Albany v. Public Sexwice Commis¬ 
sion, Second Dist., 121 N.B. 772, 226 
N.T. 89. • 

(2) A judge Is never at liberty in 
the enforcement of a statute to dis¬ 
regard any mandate or reauirement 
of the organic law of the state or 
nation. 

People of State ^ of New York 
V. 'Parker, 1- A2d 64, 16 N.J.Misc. 
47L 


SuLergency and declaration of emer¬ 
gency 

(1) .Neither the legislature, any 
executive officer, nor any Judicial of¬ 
ficer may disregard constitutional 
provisions, even in case of great 
emergency. 

Ill.—^People ex rel. Lyle v. City of 
Chicago, 195 N.E. 461, 360 Ill. 25. 

<2) The legislature and courts are 
bound by constitutional provision re¬ 
quiring that emergency clause attach¬ 
ed to laws state, fact constituting 
emergency. 

Ark.—Gentry v. Harrison, 110 S.W.2d 
497, 194 Ark. 916. 

Ill,—Graham v. Dye, 139 N.B. 390, 
308 ill. 283. 

People and governmental agencies 
Constitutional provisions are man¬ 
datory and apply to and govern peo¬ 
ple, as well as all government agen¬ 
cies. 

Iowa.—Smith v. Thompson, 258 N.W. 
190, 219 Iowa 888. 

8. Colo.—^People ex rel. Park Reser¬ 
voir Co. v. Hinderlider, 67 P.2d 
894, 98 Colo. 505. 

Wash.—Corpus Jtiris Secundum quot¬ 
ed in State ex rel. Billington v. 
Sinclair, 183 P.2d 813, 816, 28 Wash. 
2d 675. 

9. N.T.—Sloat V. Board of Examin¬ 
ers of Board of Education of City 
of New York, 9 N.B.2d 12, 274 N.Y. 
367, 112 AL.R. 600. 

Sokolove V. Board of Education 
of City of New York, 29 N.Y.S.2d 
681, 176 Mlsa 1016. 

Wash.—Corpus Juris Secundum quot¬ 
ed in State ex rel. Billington v. 
Sinclair, 183 P.2d 813, 816, 28 Wash. 
2d 676. 

Constitutional rights of individual 
No possible supposed public pur¬ 
pose can justify denial of individual's 
constitutional rights. 

N.J.—Ex parte Stegman, 163 A 422, 
112 N.XBq. 72. 

la Mass.—In re Opinion of the Jus¬ 
tices, 3 N.E.2d 12, 294 Mass. 610— 
Xn re Opinion of the Justices, 171 
N.E. 294, 271 Mass. 682, 69 AL.R 
. 388. . 


N.D.—Schumacher v. Byrne, 237 N.W. 

741, 61 N.D. 220. 

69 C.J. p 686 note 84. 

IL Mich.—^Burrows v. Brooks, 71 N. 

W. 460, 113 Mich. 307. 

Minn.—^Bofferding v. Mengenkoch, 
152 N.W. 136, 129 Minn. 184. 
Utah.—Utah Builders’ Supply Co. v. 
Gal^dner, 42 P.2d 989, 86 Utah 257. 
102 AL.R 932. 

25 C.J. p 9 note 33. 

12. Colo.—^Yenter v. Baker, 248 P. 

2d 311, 126 Colo. 232. 

D.C.—^Eisentrager v. Forrestal, 174 
F.2d 961, 84 U.S.App.D.C. 396, re¬ 
versed on other grounds 70 S.Ct. 
936, 339 U.S. 763, 94 L.Ed. 1365. 
Mo.—State ex rel. United Rys. Co. 
of St Louis v. Public Service Com¬ 
mission of Missouri, 192 S.tV. 958, 
270 Mo. 429. 

Mont—State ex rel. Palagi v. Regan. 

126 P.2d 818, 113 Mont 343. 

12 CJ, p 740 note 42. 

No function of government can be 
discharged in disregard of, or In op¬ 
position to, constitutional restrictions 
or prohibitions. 

Pa—Collins v. Martin, 139 A 122, 
390 Pa 388, 56 AL.R. 311. 
prohibited medium 
The state cannot secure perform¬ 
ance of a governmental duty through 
a medium or entity that has been 
forbidden to act by the constitution. 
Pa—Collins V. Martin, supra 
The remedy for anticipated disas¬ 
trous consequences of supreme court 
decision giving effect to a constitu¬ 
tional restriction must be sought at 
the people’s handa 

Or.—State ex rel. Umatilla County v. 

Davis, 88 P.2d 314, 161 Or. 127. 

Xu Callfomia 

<1) The rule stated in the text has 
been recognized. 

Cal.—Nougues v. Douglass, 7 Cal. 
65. 

12 aJ. p 740 note 42. 

(2) The right of the legislature to 
maJke additions to the qualifying oath 
of officers, prescribed by the consti¬ 
tution, has apparently been recogniz¬ 
ed notwithstanding the prohibitory 
language of the constitutional pro¬ 
vision. 
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§ 63. -Prescribing ^Manner of Perform¬ 

ing Acts,. 

Constitutional provisions wlrlch designate the time 
or manner of doing particular actSj without further pro- 
vfsloni are mandatoiy. , 

Generally, constitutional provisipns that designate 
in express terms the time or manner of doing par¬ 
ticular acts and that are silent as to performance 
in any other manner are mandatory and must be 
followed.^^ Such provisions are, in general, exclu¬ 
sive in respect of the nianner of performance and 
impliedly forbid performance in a substantially dif¬ 
ferent manner, as discussed infra § 70. 

§ 64. - Conferring Discretionary Power 

. Where discretion Is conferred on the legislature with 
respect to taking action, euch constitutional provisions 
are directory. 

Where, under constitutional provisions, discre¬ 
tionary power is left with the legislature to deter¬ 
mine with respect to the matter involved, such provi¬ 
sions are directory.^^ Of this class are provisions 
inhibiting the enactment of special laws where gen- 


CONSTlTimONAL LAW §§ 6a-65 

eral laws cm be made applicable,^^ imposing on the 
legislature the duty of providing revenue for the 
current expenses of the state each year,i® or con¬ 
templating legislation in respect of the election or 
appointment of oflEicers,^^ or in respect of the pro¬ 
tection of religious denominations or the encourage¬ 
ment of schools.^^ 

A statute relating to appointments to fill vacan¬ 
cies in public office may not make mandatory mat¬ 
ters in respect of which a constitutional provision 
has conferred discretion on the governor.'^^ A pro- 
visioii that suits may be brought against the state 
in such , courts as may by law be provided does not 
impose a duty on the legislature to enact such a 
law.20 

§ 65. -Duty of Legislature to Obey Con¬ 

stitutional Mandate 

Mandatory provisions of a constitution are binding 
on the Legislature, and It Is under obligation to perform 
duties imposed on It by the constitution. 

Although the legislature is bound or concluded by 
mandatory provisions of a constitution,^! and it is 


CaJ.—pajrte Yale,, 24 CaJ. 241, $5 
Am.D. 62. 

12 ax p 740 note 42. 

13. Fla.—Corpus Juris cited in Se- 
irars v. State, 116 So. 637, .638, 94 
Fla, 1128. 

Ky.—Gaines v. O’Connell, 204 S.W.2<1 
426, 306 Ky. 397—Corpus Juris cit¬ 
ed in ICavanaugrh v. Chandler, 72 S. 
W.2d 1003, 1005, 266 Ky. 182. 

S.a—Corpus Juris Secundum cited in 
State ex rel. Edwards v. Osborne,- 
11 S.E.2d 260, 265, 196 S.a 296. 
Tenn.—^Derryberry v. State Board, of 
Election Com’rs, 266 S.W. 102, 160 
Tenn. 626—Webb v. Carter, 166 S. 
W. 626, 123 Tenn, 182. 

Tex.—Alvarado v. State, 202 S.W. 
822. 38 TexCr. 181. 

Wash.—Corpus Juris Secundum g,uot- 
ed in State ex rel. Linn v. Superior 
Court for King: County, 146 Pi2d 
643, 662, 20 Wash.2d 138. 

W.Va,—Simms v. Sawyers, 101 S.B. 

467. 85 W.Va, 245. 

12 ax p 740 note 43. 

Sule as to statute not applicable 
The rule that substantial compli¬ 
ance with detailed statutory require¬ 
ment as to time in which an act may 
be done may be sufUcient if purpose 
of statute is effectuated is not ap¬ 
plicable in construing: procedural re¬ 
quirements of constitution. 

Pa,—^Tausig: v. Lawrence, 197 A. 235, 
328 Pa, 408. 

14. Va,—Albemarle Oil & Gas Co. 
V. Morris, 121 S.B. 60, 138 Va, 1. 

12 ax p 741 notes 62, 64. 

15. Ark.—^Hendricks v. Block, 97 S. 

16 C.XS.—12 


W. 63, 80 Ark. 333-—Davis v. 

Gaines, 3 S.W. 184, 48 Ark. 870. 
Mo.—State v. Boone County Court, 60 
Mo. 317, 11 AmuR. 415. 

15. Kan.—State v. School Fund 
Comrs., 4 ICan. 261,. 

17. K.Y,—^Rumsey v. People, 19 N. 
T. 41. 

Pa.—Commonwealth v, • Clark, 7 
Watts & S. 127, 

Tenn,—In re Baldwin, 7 Heisk. 414. 

12 ax P 741 note 56. 

18. Ohio.—Cincinnati Board' of Edu¬ 
cation V, Minor, 23 Ohio St; 211, 
13 Am.R. 283. 

12 ax p 741 note 67. 

Intellectual and moral improvements 
The method prescribed in the con¬ 
stitution making it mandatory that 
the legislature encouragre the promo¬ 
tion of Intellectual and moral Im¬ 
provements is binding, but is not ex¬ 
clusive, and the legislature may re¬ 
sort to other methods perfected in 
course of social progress. 

Kan.—State ex rel. Patzer v. Board 
of Regents of State of Kan., 207 
P.2d 873, 167 Kan. 687. 

19. Va,—Allen v. Byrd, X44 S.E. 469, 
161Va.21. 

20. Ala,—^Ex parte State, 62 Ala, 
281, 23 Am.R. 667. 

’2L Ariz,—State v. Allred, 195 P.2d 
163, 67 Ariz. 820, 4 A.L.R.2d 735. 
Ark.—Gentry v. Harriso.n, 110 S.W. 

2d 497, 194 Ark. 916. 

Colo.—^Yenter v. Baker, 248 P.2d 311, 
126 Colo. 232. 

IlL—^People ex rel. Lyle . v. City of 
Chicago, 196 N.B. 451, 360 IlL 2^ 
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Graham v. Dye, 139 N.B. 390, 308 
Ill. 283. 

Iowa.—Smith v. Thompson, 268 N.W. 
190, 219 Iowa 888—a C. Taft Co. v. 
Alber, 171 N.W. 7-19, 185 Iowa 1069. 
Ky.—Couch V. Commonwealth, 136 
S.W.2d 781, 281 Ky. 643. 

Mass.—^In re Opinion of the Justices, 
86 N.B.2d 761, 824 Mass. 753—In 
re Opinion of the Justices, 35 N.B. 
2d 676, 309 Mass. 676. 

Mont.—State ex rel. Mitchell v. 
Holmes, 274 P.2d 611—State ex rel. 
Palagl V. Regan, 126 P.2d 818, 118 
Mont. 848—State ex rel. DuFresne 
V. Leslie, 60 P.2d 969, 100 Mont. 
449, 101 A.L.R. 1329—State v. Gow- 
dy, 203 P. 1115, 62 Mont. 119—State 
V. Dixon, 195 P. 841, 69 Mont 6ft 
—^In re Weston, 72 P. 612, 28 Mont 
207. 

N.T.—Madden v. Reavy, 31 N.E.2d 
766, 284 N.Y. 418—^Palmer v. Board 
of Education of Union Free School 
Dist No. 2, Town of Geddes, Onon¬ 
daga County, 11 N.B. 887, 276 N.Y. 
222, motion denied 18 N.B.2d 60, 
276 N.Y. 682. 

Pa.—^kane v. Policemen’s Relief and 
Pension Fund of City of Pitts¬ 
burgh, 9 A.2d 739, 836 Pa. 640. 

Tex.—State v. Hatcher, 281 S.W. 192, 
115 Tex. 332. 

Va.—Gill V. Nickels, 87 S.B.2d 806. 
Wis.—State V. Neveau, 204 N.W. 796, 
237 Wis. 85, rehearing denied 296 
,N.W. 622, 237 Wis. 85. 

The bindlngr effect of constitutional 
provisions on legislature is not de¬ 
pendent on whether or not provisions 
are self-execi3ting. 



§§ 65-66 CONSTITtMONAL LAW 

under an obligation to perform the duties and dis¬ 
charge the functions imposed on it by the constitu¬ 
tion in accordance with its mandate, ^ 2 {f the legis¬ 
lature fails to do so, and heglects or refuses to pass 
legislation as required by a mandatory constitutional 
provision, there is no remedy which can be invoked 

to compel performance,23 


16 aj-s. 

§ 66. Grant or Limitation of Powers 

since the supreme authority or sovereignty resides 
in the people, they can in general withhold, grant, or 
withdraw goyerntnental powers. Powers not granted to 
the United States or prohibited to the states are reserved 
to the states or to the people. 

The supreme authority, or sovereignty, resides ul¬ 
timately in the people they are the source of all 

Ezerdse of authority 
In the United States, sovereignty 
resides in the people who act through 
the organs established by the con¬ 
stitution. 

U.S.—Perry v. U. S., CtCL, 55 S.Ct 
432, 294 U.S. 330, 79 L.EId. 912, 95 
A.L.R. 1335. 

12 C.J. p 742 note 74 M, 


Mont.—Bottomly v. Meagher County, 
133 P.2d 770, 114 Mont. 220. . 

22. Ky.—Oorprui Juris gnoted in 
Russell Board of Education of 
Logan County, 67 S.W.2d 6$1, 684, 
247 Ky. 703. 

Neb.-^State ez rel. Walker v. Board 
of Com’rs for Educational Lands 
and Funds. 8 N.W.2d 196, 141 Neb. 
172. 

N.Y.—^In re Carow v. Board of Edu¬ 
cation of City of New York, 6 N.E. 
2d 47, 272 N.Y. 341. - 
Pa.—^Thompson v, Morrison, 44 A.2d 
55, 352 Pa. 616.. 

12 ‘C.J. p 741 note 68. 

PronLo1;ing internal improvements 
Provision which directs legislature 
to encourage internal, improvements 
by passing liberal general laws of 
incorporation for that purpose is a 
constitutional command to the legis¬ 
lature, as obligatory on it as any 
other of the provisions of the con¬ 
stitution. 

III.—Gillinwater v; Mississippi, etc., 

R. Co., IS III 1. 

Civil sexvloe 

The legislature has the duty to 
enact laws for the enforcement of 
the civil service provision of the con¬ 
stitution. 

Ohio.—State ex rel. Townsend v. 
Berning, 19 N.E.2d 156, 135 Ohio 
St. 31. 

In Oklahoma 

(1) By virtue of express consti¬ 
tutional provision, art 3 § 45, It is 
the duty of the legislature to pass 
such ls|.ws as are necessary for car¬ 
rying into effect the provisions of the 
constitution. 

Okl.—Shaw V. Grumbine, 278 P. 311, 
187 OkL 95. 

(2) While primary duty of appor¬ 
tioning state as required by consti¬ 
tution rests on first legislature elect¬ 
ed after each decennial federal cen¬ 
sus, the duty is a continuing one, and 
if first legislature fails to enact a 
valid law, the duty devolvef^ Qn each 
succeeding legislature. 

Okl.—^Jones v. Freeman, 146 P.2d 664, 
193 Okl. 554, appeal dismissed 64 

S. Ct. 1288, 822 U.S. 717, 88 L.Bd. 
1558. . 

23. Arlz.—Jnris cited in Ari¬ 
zona Eastern R. Co. v. Matthews, 
180 P. 159, 163, 20-Arlz. 282, 7 A. 
L.R. 1149. 

Ky.—Corpus Jtirls quoted iu Russell 
Board of Education of Logan 


703. 

Neb.—State ex rel. Walker v. Board 
of Com'rs for Educational Lands 
and Funds, 3 N.W.2d 196, 141 Neb. 
172. 

Ohio.— Corpus Jnris Secundum cited 
iu Ursuline Academy of Cleveland 
V. Board of Tax Appeals, 49 N.E.2d 
674, 677, 141 Ohio St 563. 

Tenn.—^Biggs v. Beeler, 178 .S.W.2d 
144, 180 Term, 198. 163 A.L..R.- 610, 
rehearing denied 173 S.W.2d 946, 
180 Tenn. 198, 168 A.L.R. 610. 

12 C.L p 741 note 58. 

Cannot be coerced 
There is no means by which the 
legislature may be coerced Into obe¬ 
dience. 

Ariz.—^Inspiration Consol. Copper Co. 
v. Mendez, 166 P. 278, 1183, 19 Ariz. 
,161. 

12 C.J. p 741 note 58. 

Power of judiciary to compel exer¬ 
cise of legislative function see in¬ 
fra § 161. 

24. U.S.—Yick Wo V. Hopkins, Cal., 
6 S.Ct 1064, 118 U.S. 356, 30 L.Bd. 
220 . 

Ark.—Sew'er Improvement List No. 
1 of Wynne v. Delinquent Lands, 
68 S.W.2d 80, 188 Ark. 738. 

Fla.—State ex rel. Fraser v. Gay, 28 
So.2d.901, 158 Fla. 465. 

Ga.—^Thompson v. Talmadge, 41 S.E. 
2d 883, 201 Ga. 867—Wheeler v. 
Board of Trustees of Fargo Con¬ 
sol. School Dist, 37 S.E.2d 322, 200 
Ga. 323. 

IlL—^People V. Barnett, 176 N.E. 108, 
344 IlL 62, 76 A.L.ft 104.4—Saxby 

V. Sonnemann, 149 N.E. 526, 318 
IlL 600. 

Iowa.—C. C. Taft Co. v. Alber, 171 
N.W. 719, 185 Iowa 1069. 

Kan.—Lemons v, Noller, 63 P.2d 177, 
180, 144 Kan. 813—Jansky v. Bald¬ 
win, 243 P. 302, 308, 120 ICan. 332, 
47 A.L.R. 476. , . 

Md.—Smith V. Higinbothom, 48 A. 2d 
754, 187 Md. 116. ^ 

Mich.—Millard v. Guy, 65 N.'W.2d 
210, 884 Mich. 694. 

Mont—State v. Cooney, 225 P. 1007, 

. 70. Mont 355. 

Neb.—‘Ramsey v. Gage County, 43 N. 

W. 2d 593, 163 Neb. 24.- 

Tex.—Whittenberg v. Craven, Com. 

App., 268 S,W; 162. 

12 e.J. p 742 note 68—59 C.J. p 74 
notes 20, 21. 

. Watts v. Mann, Civ.App., 187 S. 
W.2d 917, error refused. 


People of the state 

(1) In view of the declaiition of 
a state constitution that all political 
power is inherent in the people, such 
power remains with the people of the 
.state, except as. delegated by the 
constitution or statute. 

Mich.—^Public Schools of City of Bat¬ 
tle Creek v. Kennedy, 223 N.W. 359. 
245 Mich.'585. 

12 C.J. p 742 note 74 [aj. 

(2) All the sovereign power of a 
state rests with the people of the 
state except the part which has been 
delegated to the federal government. 
Ind.—Schmitt v. P. W. Cook Brewing 

Co., 120 N.E. 1$, 187 Ind. 623, 3 
A.L.R. 270. 

Mo.—State ex rel. Gordon v. Becker, 

' 49 S.W.2d 146, 329 Mo. 1053. 

(3) Except as a state has surren¬ 
dered to the federal government a 
portion of its sovereignty or as it has 
limited its own power, it is sover¬ 
eign. 

Wash.—State v. Superior Court of 
Lincoln County, 205 P.- 1051, 119 
Wash. 406—State ex reL Mountain 
Timber Co. v. Superior Court, 137 
P. 994, 77 Wash. 585. 

Citizeus 

(1) Sovereignty of the state rests 
in its citizens. 

Tenn.—^Foster v. Roberts, 219 SJW, 
729, 142 Tenn. 350. 

(2) All sovereign power Is vested 
in the citizens of the state, and they 
have the power, by virtue of such 
sovereignty, to do whatever, when¬ 
ever, they please, except by their 
own limitation as expressed in the 
highest law that may emanate from 
the sovereign power, the constltu- 

tiOXL 

Ind.—State v. Shumaker, 164 N,E. 408, 
200 Ind. 716, 63 A.L.R. 218. 

Who are the people” 

For practical purposes the people 
are-those exercising the suffrage. 
Ala—Gardlna v. Jefferson County' 
Board of Registrars, 48 So. 788, 160 
Ala 155. 
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govemmcntal^ and political powefs^^ and may, at 
their pleasure, withhold such powers, distribute them 
among various departments for purposes of govern¬ 
ment, or may withdraw such powers as' have liieen 
conferred.^^ A constitutional provision is not nec¬ 
essarily a limitation or grant of power, although 
such is its primary purpose.^^-OS 

No legislative body which is governed by a writ¬ 
ten constitution which *it is;b6und'to obey possesses 
sovereign „ powers to the fullest extent. No legisla¬ 
tive body can make laws that are not according to, 
and consonant with, the fundamental laws that have 
been prescribed for its government by the people, 
who are superior to both’ the law-making power 
and the constitutions themselves. All written con¬ 
stitutions therefore are limitations on legislative 
powers or the sovereignty which in all organised 
governments must reside somewhere.27 A declared 
legislative policy can never rise above a constitution¬ 
al grant or ignore a constitutional limitation on its 
powers.^*^*®® 

A delegation by the constitution of legislative 


power to the legislature is effective only as long 
as that delegation remains operative in that respect 

in the constitutiom^T.iO 

Under our system of government the sovereignty, 
in so far as it can be exercised by governmental 
means, is divided between the federal and the state 
authorities,-each being sovereign in its own sphere, 
as discussed in States § 7, and both are subject to 
such constitutional limitations and restrictions as 
the people, acting in their national capacity in the 
one case and in their state capacities in the other, 
have seen fit to prescribe.28* In view of the doc¬ 
trine that , the United States is a government of 
delegated powers, considered-in detail below in § 68, 
and of the tenth amendment providing that powers 
not delegated to the United States by the consti¬ 
tution, nor prohibited by it to the states, are reserved 
to the states respectively, or to the people, powers 
not so delegated nor prohibited are reserved to the 
states or to the people,^^ and each state has alh 
governmental powers except such as the people have 
so delegated, or prohibited, or have reserved to 
themselves.?® 


Form of gx>venimeiit 

(1) The .fact that powers not dele¬ 
grated remain in the people distin- 
gruishes a republican form of govern¬ 
ment from a monarchy, or an oli¬ 
garchy. 

Neb.—State v. Moorhead, 166 N.W. 

1067., 09 Neb, 627, 

12 C.J. p 742 note 70. 

<2) “A people, are entitled to that 
form of government they wish, as 
long as it accords with the funda¬ 
mental ideas expressed in our Bill 
of Rights.” 

Ky.—Votteler v. Fields, 28 S.W.2d 
688, 690, 282 Ky: 822. 

25. HL—^People v. Barnett, 176 N.B. 

108, 344 IlL 62, 76 A.L..R. 1044. 
Mont—State v. Cooney, 226 P. 1007, 
70 Mont 366. 

Ohio.—^Fidelity & Casualty Co, of 
New York v. Union Sav. Bank Co., 
163 N.B. 221, 29 Ohio App. 164, af¬ 
firmed 152 N.B. 420, 119 Ohio St 
124. 

S.D.—State v. Pyle, 226 N.W. 280, 
66 S.I>. 269. ^ 

BerlvatloiL of power, aitd responsi- 
biUty 

(1) Bach of the three independent 
departments of government derives 
its power from the people and is re¬ 
sponsible to them. 

Neb.—State ex reL Randall v. BCall, 
•249 N.W. 766, 126 Neb. 236. 

(2> Thus, the source of the legis¬ 
lative power is the people. 

N:T.—Lynch v. OXeary, 2 N.T.S.2d 
688, 166 Misc. 667—Cline v. Con¬ 
sumers* CoM>p. Gas & Oil Co., 274 
N.Y.S. 862, 152 Misc. 663. i 


Wash.—State ex reL Linn v. Su¬ 
perior Court for King County, 14‘6 
P.2d 543, 20 Wash.2d 138. 

(3) State legislature can acuuire 
from act of cohgrress no power which 
it does not already have. 

N:Y.—Cline v. Consumers* CO'^p. Gas 

6 Oil Co., 274 N.Y.S. 362, 162 Misc. 
663. 

26. Fla,—State ex rel. Fraser v. Gay, 
28 So.2d 901, 168 Fla. 466. 

Ill.—Saxby v. Sonnemann, 149 N.B. 
626, 318 Ill. 600. 

Mo.—State ex rel. Gordon v. Becker, 
49 S.W.2d 146, 829 Mo. 1053. 

26.05 Ala.—^Do-wns v. City of Bii> 
mingham, 198 So. 281, 240 Ala. 177. 

27. 1 B'lackstone Comm. 60, 63 and 
notes. 

12 C.J. p 742 note 71. 

27.05 Ariz.—City of Tucson v. Polar 
■ Water Co., 269 P.2d 661, 76 Ariz. 
126. 

27.10 Ala.—^Downs v. City of Bli>- 
mingham, 198 So. 281, 240 Ala. 177. 

2a U.S,—^Barron v. Baltimore, Md., 

7 Pet. 243, 8 L.Ed. 672—Martin v. 
Hunter, Va, 1 Wheat 304, 4 L.Ed. 
97. 

12 C.jr. p 742 note 74. . 

29. U.S.—^U. S. V. Butler, Mass., 66 I 
S.Ct. 312, 297 U.S. 1, 80 L.l]d. 477, 
102 AL.R. 914—Railroad Retire¬ 
ment Board V. Alton R. Co., D.C., 
66 S.Ct 758, 295 U.S. 330, 79 L.Bd. 
1468. 

U. S. V. Mills, D.CMd., 7 F.Supp: 
647, case dismissed, C.C.A., 77 F. I 
2d 1019. 


Ind.—Wright v. House, 121 N.B- 433, 
188 Ind. 247. 

Iowa—Waugh v. Shirer, 249 N.W. 
246, . 216 Iowa 468—Gallamo v. 
Long, 248 N.W. 719, 214 Iowa 805. 
Kan.—Jansky v. Baldwin, 243 P. 302, 
120 Kan. 332, 47 A:L.R. 476. 

Mich.—^Young v. City of Ann Arbor, 
266 N.W. 679, 267 Mich. 241. 

Miss.—Chassanoil v. City of Green¬ 
wood, 148 So. 781, 166 Miss. 848, 
affirmed 64 S.Ct 541, 291 U.S. 684, 
78 L.Bd. 1004, rehearing denied 64 
S.Ct 627, 292 U.S. 601, 78 L.Bd. 
1464. 

N.J.—Katz V. Eldredge, 118 A. 242, 
96 N.J.Law 382, reversed on other 
grounds 117 A. 841, 97 N.J.Law 
128, 98 N.J.L-aw 125. 

N.Y.—^People v. Hudson River Con¬ 
necting R. Corporation, 126 N.B. 
801, 228 N.Y. 203, certiorari denied 
People of State of New York v. 
Hudson River Connecting R. Cor¬ 
poration, 41 S.Ct 7, 264 U.S. 631, 
66 L.Bd. 447. ‘ 

. Cline V. Consumers* Co-op. Gas & 
Oil Co., 274 N.Y.S. 362, 152 Misc. 

; 663. 

Ohio.—City of Cleveland v. Piskura 
60 N.E.2d 919, 146 Ohio St 144. 
Pa—Commonwealth v. Stofchek, 185 
A. 840, 322 Pa 613. 

Wls.—State V. Johnson, 175 N.W. 689, 
170 Wis. 218,-7 A.L.R. 1617. 

12 C.J. p 742 note 76, p 743 note 77. 

sa U.S.—^U. S. V. Butler, Masa, 66 
S.Ct 312, 297 U.S. 1, 80 L.Bd. 477, 
102 A.L.R. 914. 

Bell V. Hood, aaA.Cal., 150 F. 
2d 96, reversed on other grounds 66 
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§§ 66-68 CONSTITUTIONAL LAW 

Q>ncurrence or conflict of powers between the 
federal and state governments generally are con¬ 
sidered in the CJ.S. title States § 7. 

§ 57 , -Federal and State Constitutions 

Distinguished 

The constitution of the United States Is pr-Imarlly 
a grant of power, whereas a state constitution Is not a 
grant, but Is a limitation, of power. 

The federal constitution is distinguishable from 
state constitutions, in that the former is regarded 
as primarily a grant of power, whereas state con¬ 
stitutions are usually regarded not as grants, but 
as limitations, of power,at least in so far as the 
state constitution affects the legislative power,32 as 


16 C.J.S. 

more fully appears in the separate discussions of 
the federal and state constitutions infra §§ 68, 70. 

§ 68. - Federal Constitution 

a. In general 

b. Implied powers 

c. Limitations of powers 

a. In General 

The federal constitution Is a grant or delegation of 
power, and the federal government possesses only such 
powers as are conferred by the constitution either ex¬ 
pressly or by implication. 

The federal government, with respect to internal 
affairs, derives its authority from the constitution 
of the United States.®^ The federal constitution is 
a grant or delegation of power,and in general 


S.Ct. 773, 327 XT.S. 678, 90 L-Bd. 
939. 

12 aj. p 743 note 77. 

StatemeiLt as to state authority 
States exercise, as to all control 
not delegated to United States, or 
prohibited to states, that public au¬ 
thority which commands in civil so¬ 
ciety, and orders and directs what 
each citizen is to perform, to obtain 
ends of its institution. 

Me.—State v. Martin, 187 A. 710, 134 
Me. 448.. 

31 , XT.S.—^U. S. V. Sherman, B.C-N.T., 
41 F.Supp. 463. 

Iowa.—“Olander v. Hollo well, 188 NT. 
W. 667, 193 Iowa 979, error dismiss¬ 
ed 43 S.Ct. 699, 262 U.S. 731. 67 Li. 
Ed. 1205. 

Mont.—Mulholland v. Ayers, 99 P.2d 
234, 109 Mont 658—State v. Kea- 
ster, 266 P. 387, 82 Mont 126—Hil- 
ger v. Moore, 182 P. 477, 56 Mont, 
146. 

N.T.—^People V. Long Island R. It, 
186 N.T.S. 694, 113 MIsc. 700, re¬ 
versed on other grounds 186 N.Y. 
S. 589, 195 App.Div. 897. 

Ohio.—City of Cleveland v. Piskura, 
60 N.B.2d 919, 146 Ohio St 144. 

Or.—State ex rel. Powers v. Welch, 
259 P.2d 112, 198 Or. 670—Port¬ 
land Pendleton Motor Transp. Co. 
V. Heltzel, 265 P.2d 124, 197 Or. 644 
—Marr v. Fisher, 187 P.2d 966, 182 
Or. 383. 

Va.—Kirkpatrick v. Board of Supers 
of Arlington County, 136 S.E. 186, 
146 V€u 113—^Reaves Warehouse 
Corporation v. Commonwealth, 126 
S.B. 87, 141 Va. 194, error dis¬ 
missed 46 act 481, 271 U.S. 690, 
70 L.Bd. 1154. 

W.Va.—^Harbert v. Harrison County 
Court 39 S.E.2d 177, 129 W.Va. 
54—^Boone v. Boone» 17 S.E;2d 790, 
123 W.Va. 696. 

12 C.J. p 745 notes 1, 2. 

32. U.S.—^Railroad Co. v. County of 
Otoe, Neb., 16. Wait 667, 672, 21 
L.Bd. 375. 


Ariz.—Home Accident Ins. Co. v. In¬ 
dustrial Commission of Arizona, 
269 P. 501, 34 Artz. 201. 

Cal.—^Fltts v. Superior Court in and 
for Los Angeles County, 57 P.2d 
510, 6 Cal.2d 230. 

Ky.—^Burton v. Mayer, 118 S.W.2d 
161, 274 Ky. 245—Rouse v. John¬ 
son, 28 S.W.2d 746. 234 Ky. 473. 
70 A.L.R 1077—Shanks v. Howe, 
283 aw. 966, 214 Ky. 613—Boone 
County V. Town of Verona. 227 S. 
W. 804, 190 Ky. 430. 

Mich.—In re Brewster Street Hous¬ 
ing Site in City of Detroit, 289 N.W. 
493. 291 Mich. 313—Young v. City 
of Ann Arbor, 265 N.W. 579, 267 
Mich. 241—^Moore v. Harrison, 195 
N.W. 306, 224 Mich. 612. 

Mont—O’Connell v. State Board of 
Equalization, 25 P.2d 114, 95 Mont 
91—^Heckman v. Custer County, 223 
P. 916, 70 Mont. 84—State ex rel. 
Attorney General v. State Board 
of Equalization, 185 P. 708, 186 P. 
697, 66 Mont 413. 

N.J.—Behnke v. New Jersey Highway 
Authority, 97 A.2d 647, 13 N.J. 14. 

State V. Murzda, 183 A. 805, 116 
N.J.Law 219. 

N.D.—^Balrd v. Burke County, 205 N. 

W. 17, 63 N.D. 140. 

Okl.—^Wentz v. Thomas, 15 P.2d 66, 
159 Okl. 124. 

Or.—Jones v. Hoss, 285 P. 205, 132 
Or. 176—State v. Hecker, 221 P. 
808, 109 Or. 620—Kinney v. City of 
Astoria, 217 P. 840, 108 Or. 514, 
Wash.—^Union High School Dist. No. 
1, Skagit County, v. Taxpayers of 
Union High School Dist. No. 1 of 
Skagit County, 172 P.2d 691, 26 
Wash.2d 1. 

W.Va.—State Road Commission v. 
Kanawha County Court, 163 S.E. 
,815, 112 W.Va. 98. 

12 C.J. p 745 notes 1, 2. 

33. U.S.—^U. S, V. Crulkshank, La., 
92 U.S. 542, 23 L.Ed. 588. 

12 C.J. p 742 note 76. 
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congress and the President, like 
the courts, possess no power not de¬ 
rived from the constitution. 

U.S.—^Ex parte Quirln, App.D.C. 63 
S.Ct 2, 317 U.S. 1, 87 L.Bd. 3. 

34. U.S.—^Linder v. U. S., Wash., 45 
S.Ct. 446, 268 U.S. 5. 69 L.Bd. 819, 
39 A.UR. 229. 

Ex parte Dillon. D.C.Cal., 262 P. 
563, affirmed Dillon v. Gloss. 41 S. 
Ct. 510, 256 U.S. 368, 65 L.Bd. 994. 
Ariz.—^Paddock v. Brisbois, 276 P. 
325, 35 Ariz. 214. 

Iowa.—^Olander v. Hollowell, 188 N. 
W. 667, 193 Iowa 979, error dis¬ 
missed 43 S.Ct 699, 262 U.S. 731. 
67 L.Bd. 1205. 

Ky.—^Burton v. Mayer, 118 S.W.2d 
161, 274 Ky. 245. 

Mich.—In re Brewster Street Hous¬ 
ing Site in City of Detroit, 2S9 N. 
W. 493, 291 Mich. 313—Moore v. 
Harrison, 196 N.W. 306, 224 Mich. 
512. 

Mo.—^Kansas City v. Fishman, 241 S. 

W.2d 377, 362 Mo. 352. 

Mont.—Mulholland v. Ayers, 99 P.2d 
234, 109 Mont 558—State v. Kea- 
ster, 266 P. 387, 82 Mont 126— 
Heckman v. Custer County, 223 P. 
916, 70 Mont 84. 

N.J.—^Behnke v. New Jersey High¬ 
way Authority, 97 A.2d 647, 13 N. 
J. 14. 

N.M.—Corpus Juris quoted In State 

V. Connelly, 46 P.2d 1097, 1102, 39 
N.M. 812. 

N.D.—^Baird v. Burke County, 205 N. 

W. 17, 63 N.D. 140. 

Ohio.—City of Cleveland v. Piskura, 
60 N.B.2d 919, 145 Ohio St 144. 
Or.—Marr v. Fisher. 187 P.2d 966, 
182 Or. 383—State v: Hecker. 221 P. 
808, 109 Or. 520—Kinney v. City of 
Astoria, 217 P. 840, 108 Or. 514. 
Tex.—City of Wichita Falls, v. Con¬ 
tinental OU Co., Civ.App., 5 S.W.2d 
561, reversed on other grounds Con¬ 
tinental Oil Co. V. City of Wichita 
Falls, Com.App., 42 S.W.2d 236. 
Wash.—Union High School Dist No 
1, Skagit County, v« Taxpayers of 
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the federal government is one of enumerated and i as are conferred by the constitution either expressly 
delegated powers, 35 and possesses only such powers or by implication,36 Thus, congress possesses only 


tJnion Higrlx School Dlst No, 1 of 
Skafflt County, 172 P.2d 691, 26 
Wash.2d 1. 

yy.Va.—^Harbert v. Harrison County 
Court, 89 S.B.2d 177, 129 W.Va, 64— 
Boone v. Boone, 17 S.B.2d 790, 123 
W.Va. 696—Corpus Juris cited in 
Slate Road Commission v. Kana¬ 
wha County Court, 163 S.B. 816, 817, 
112 W.Va, 98. 

12 C.J. p 743 note 78. 

Snahlinj act 

Federal constitution Is primarily 
an enabling: and not a restraining: 
instrument. 

Va.—Reaves Warehouse Corporation 
V. Commonwealth, 126 S.E. 87, 141 
Va. 194, error dismissed 46 S.Ct 
481, 271 U.S. 690, 70 Li.Bd. 1164. 

86» U.S.—^Federal Land Bank of St. 
Paul V. Bismarck Lumber Co., N.D., 
62 S.Ct. 1, 314 U.S. 95, 86 L.Bd. 66— 
Graves v. People of State of N. 

T. ex rel. O’Keefe, N.Y., 69 S.Ct 
695, 306 U.S. 466, 83 L.Bd. 927, 120 
A.L.R. 1466—^Railroad Retirement 
Board V. Alton R. Co., D.C., 66 S. 
Ct 768, 296 U.S. 330. 79 L.Bd. 1468 
—U. S. V. Butler, Mass., 66 S.Ct. 
812, 297 U.S. 1, 80 L.Ed. 477, 102 
A.L.R. 914—^Kansas v. Colorado, 
Kan., 27 S.Ct. 665, 206 U.S. 46, 61 
L.Bd- 965—^McCulloch v. Maryland, 
Md., 4 Wheat 316, 4 L.Ed. 679. 

U, S, V. 4,460.72 Acres of Land, 
Clearwater County, State of Min¬ 
nesota, D.C.Minn., 27 F.Supp. 167, 
affirmed, C.C.A., State of Minnesota 

V. U. S., 126 F.2d 636--Washing1:on 
Water Power Co. v. City of Coeur 
d’Alene, D.ddaho, 9 F.Supp. 263— 

U. S. V. Mills, D.CMd., 7 F.Supp. 
647, case dismissed, C.C.A., 77 F.2d 
1019—^Hart Coal Corporation v. 
Sparks, D.C.Ky., 7 F.Supp. 16, va¬ 
cated on other grounds, C.C.A., 
Sparks v. Hart Coal Corporation, 74 
F.2d 697—^U. S. V. Suburban Motor 
Service Corporation, D.C.I11., 6 F. 
Supp. 798. 

Cal.—Wissner v.. Wissner, 201 P.2d 
837, 89 Cal.App.2d 769, reversed on 
other grounds 70 S.Ct 398, 338 U.S. 
665, 94 L.Ed. 424, rehearing: denied 
70 S.Ct 619, 339 U.a 926, 94 L.Bd. 
.1348, and reheard .219 P.2d 663, 97 
Cal.App.2d 930. 

ni,—People V. Brady, 110 N.B.. 864, 
271 Ill. 100, Ann.Cas.l917C 1093. 
Iowa.—Gallamo v. Long:, 243 N.W. 
719, 214 Iowa. 805. 

Mich.—^Youn^ v. City of Apn Arbor, 
265 N.W. 679, 267 Mich. 241. 

Neb.—^Hanson v. Union Pac, R. Co., 71 
N.W.2d 626, 160 Neb. 669. 

N.C.—Best & Co. V. Maxwell, 3 S.B. 
2d 292, 216 N.C. 114, rehearing: dis¬ 
missed 6 s:E.2d 893, 217 N.C. 134, 
reversed on other grounds 61 S.Ct 
384, 311 U.S. 454, $6 L.Bd. 276. 

12 C.J. p .742 note 76, p 743 note T8. j 


‘Olelegrated, enumerated, and limited 
powers” 

US.—^American Federation of Labor 
V. Watson, D.C.Fla.* 60 F.Supp. 
1010, reversed on other g:rounds 66 
S.Ct 761, 827 U.S. 682, 90 L.Bd. 873. 
D.C.—^Young:stown Sheet & Tube Co. 
V. Sawyer, D.C., 103 F.Supp. 669, af¬ 
firmed 72 S.Ct. 863, 343 U.S. 679, 
96 UBd. 1163, ^nd application de¬ 
nied Sawyer v. U. S. Steel Co., 197 
P.2d 682, 90 US.APP.D.C. 416. 

Okl.—Wentz v. Thomas, 15 P.2d 65, 
169 OkL 124. 

^‘Delegrated and limited powers” 
US.—U S. V. Miller, C.C.A.MO., 28 
F.2d 846, 61 A.L.R. 406. 

^Befned and limited authority” 
US.—U. S. V. Cruikshank, La., 92 U. 

S. 642, 23 L.Ed. 588. 

12 C.J. p 742 note 76. 

“Bimited jurisdiotion” 

U.S.—^U. S. V. Rig:g:en, Udlowa, 10 
F.Supp. 300, appeal dismissed, C 
CJL, 79 P.2d 1016. 

36. US.—Graves v. People of State 
of New York ex rel. O’Keefe, N.Y., 
69 S.et 596, 306 US. 466, 83 L. 
Ed. 927, 120 A.L.R, 1466—Carter v. 
Carter Coal Co., D.C, 66 S.Ct. 865, 

298 U.S. 288, 80 L.Bd. 1160—U. S. 
V. Butler, Mass., 66 S.Ct. 312, 297 
U.S. 1, 80 L.Bd. 477, 102 A.L.R 914 
—Jacobson v. Massachusetts, Maas., 
25 S.Ct 368, 197 US. 11, . 49 L.Bd. 
643, 3 AnmCas. 766. 

American Federation of Labor v. 
Watsoh, D.CFla., 60 F.Supp. 1010, 
reversed on other g:rounds 66 S.Ct 
761, 827 Ua 582, 90 L.Ed. 873— 

U. S. v. Sherman, D.C.N.Y., 41 F. 
Supp. 463—^Kentucky Whip & Col¬ 
lar Co. V. Illinois Cent. R. Co., D.C. 
Ky., 12 F.Supp. 37, affirmed, C.C.A., 
84 F.2d 168, affirmed 67 S.Ct 277, 

299 U.S. 834, 81 L.Bd. 270—Wash- 
ing:ton Water Power Co. v. City of 
Coeur d’Alene, Idaho, D.CIdaho, 9 
F.Supp. 263—U. S. V. Eason Oil Co., 
D.C.Okl., 8 F.Supp. 365, appeal dis¬ 
missed, C.CA., 79 F.2d 1018—U S. 

V. Suburban Motor Service Corpo¬ 
ration, -D.C.in., 6 F.Supp. 798. 

D.C.—^Youngrstown Sheet & Tube Co. 
V. Sawyer, D.C., 103 F.Supp. 669, 
affirmed 72 S.Ct 863, 343 US. 679, 
96 L.Ed. 1153, 26 A.L.R.2d 1378, 
and application denied Sawyer v. 

’ U. S. Steel Co., 197 F.2d 682, 90 
U.S.AppJD.C 416—U S. V. Peace 
Information Center, D.C., 97 F.Supp. 
266—^U. S. V. U. S. Gypsum Co., D. 
C., 63 F.Supp. 889. 

Ill.—^People V. Brady, 110 N.B. 864, 
271 IlL 100, A^Cas.l917C 1093. 
La—Succession of Gladney, 67 So. 

2d 647, 223 La 949. 

Neb.—^Hanson v. Union Pac. R. Co., 
yi N.W.2d 626, 160 Neb. 66,9* 

N.J.—^Katz V. Eldredg:6, 118 A. 242, 96 
N.J.Law 382, reversed on other 
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grounds 117 A. 841, 97 N.J.Law 123, 
98 N.J.Law 125. 

NM.—Oorpim Juris quoted 2n State 
V. Connelly, 46 P.2d 1097, 1102, 39 
N.M. 312. 

NY.—^People v. Hudson River Con¬ 
necting R. Corporation, 126 N.E. 
801, 228 NY. 203, certiorari denied 
People of State of New York v. 
Hudson River Connecting R. Cor¬ 
poration, 41 S.Ct. 7, 264 US. 631, 
66 L.Ed. 447. 

Cline V. Consumers’ Co-op. Gas 
& Oil Co.i 274 N.Y.S. 862, 162 Misc. 
663—^Neldert v. Chicago, R. I. & 
P. R. Co., 163 N.Y.S. 658, 89 Misc. 
282, reversed on other grrounds 156 
N.Y.S. 818, 169 App.Div. 677. 

N.C.—^Unemployment Compensation 
Commission of North Carolina v. 
Wachovia Bank & Trust Co., 2 S.B. 
2d 592, 216 N.a 491. 

Pa—Commonwealth v. First Nat. 
Bank & Trust Co. of Easton, 154 
A. 379, 303 Pa 241. 

Tex.—Trent v. Randolph, Clv.App., 
130 S.W. 737. 

Wis.—State v. Johnson, 176 N.W. 689, 
170 Wis. 218, 7 A.L.R. 1617. 

12 C.J. p 743 note 78. 

Xiegrislative revlsiou 
The constitution is not subject to 
mere legislative revision. 

U.S.—^Feely v. Sidney S. Schupper 
Interstate Hauling System, D.C.Md., 
72 F.Supp. 663. 

Preamble 

(1) The preamble of the constitu¬ 
tion is not the source of any substan¬ 
tive power conferred on the govern¬ 
ment of the United States or any of 
its departments. 

U.S.—^Jacobson v. Moss, Mass., 26 S. 
Ct. 868i 197 US. 11, 49 L.Bd. 643, 
3 Ann.Cas. 766. 

12 C.J. p 743 note 78 [b]. 

(2) There is not any inherent or 
general power not mentioned in the 
constitution to accomplish the pur¬ 
poses set forth in the preamble to 
that instrument. 

US.—^Hart Coil Corporation v. 
Sparks, D.C.Ky., 7 F.Supp. 16, va¬ 
cated oh other grounds, C.C.A., 
Sparks v. Hart Coal Corporation, 74 
F.2d 697. 

Any activity of federal government 
must find Justification in express or 
implied terms of constitution. 

US.—U. S. V. City of Hoboken, NJ., 
D.C.N.J., 29 F.2d 932. 

Existing condition of constitution de» 
terminative 

Extent of povT^rs under the- con¬ 
stitution depends on the existing con¬ 
dition of the constitution; powers 
are effective only as long as they re¬ 
main in the constitution.. 

US.—U ,S. V. Gibson, D.C.N.C.; 6.F. 
Supp. i68, sUffixmed U 3., v, .Cham- 
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such powers as are granted to it by the constitution enumerated' in the constitution and such implied 
either eitpressly or by implication.37 A power powers as are necessary and proper to carry into 
enumerated and delegated to congress is, ^wever, effect the enumerated powers is categorically true 
comprehensiW arid complete, without other limita- only in respect of. internal affairs the invest- 
tions than those found in the constitution itself,^^ ment of the federal government with the powers 
and the power of congress, in respect of powers of external sovereignty did not depend on affirma- 
delegated to the United States, is in general as tive grants of the constitution, as, for example, the 
plenary and extensive as is the power of the legis- powers to declare and wage war, to conclude peace, 
lative body of a state or of Great Britain.^® An to make treaties, and to maintain diplomatic rela- 
emergency does not create or enlarge the consti- tions with other sovereignties.^’^ 
tutional power of congress to legislate, but it may 

furnish reason or occasion for the exercise of The constitution of the United States should be 
a power granted by the constitution, as considered given a fair and reasonable construction so as to 
infra § 71. promote or effectuate the objects and purposes for 

The broad statement that the federal government which the constitution was established or the pow- 
can exercise ho powers except those specifically ers were conferred.^^ This rule does not, however. 


bens, 5,4 S.Ct 484, 291 U.S. 217, 78 
Li.E3d. 76S, 89 A.L.R. 1510. . 

87. tr.S.—Ex parte Qulrln, App.D.C., 
63 S.Ct. 2, 817 U.S. 1. 87 L.Bd. 3— 
Railroad Co. ,v. County, Neb., 16 
Wall. 667, 21 Ii.Bd. 375. 

U. S. V. Sanders, D.C.Okl., 99 F. 
Supp. 118, reversed on other 
grounds, C.Au, 196 F.2d. 895, certio¬ 
rari denied Sanders v. U. S., 73 S.Ct. 
83, 344 U.S. 829, 97 L.Ed. 645— 
Douglas V. Wallace, D.C.Okl.. 8 P. 
Supp. 379—U. S. y. Bason Oil Co., 
D.C.Okl., 8 F.Supp. 365, appeal dis¬ 
missed, C.aA., 79 F.2d 1013—Hart 
Coal Corporation v. Sparks, D.C. 
Ky., 7 F.Supp. 16, vacated on other 
grounds, CCA., Sparks v. Hart 
Coal Corporation, 74 P.2d 697—U. 
S. V. Gibson, D.CN.C, 5 F.Supp. 
153, amrmed U. S. v. Chambers. 54 
S.Ct. 484, 291 U.S. 217, 78 KEd. 763, 
89 A.L.R. 1510. 

Ala.—KIttrell v. Hatter, 10 So.2d 827, 
243 Ala. 472. 

Arlz.—^fiCome Accident Ins. Co. v. In¬ 
dustrial Commission of Arizona, 
.269 P. 501, 84 Ariz. 201. 

Kan.—Jansky v. Baldwin, 243 P. 302, 
120 Kan. 332, 47 A.L.:R. 476. 

Ky.—Shanks v. Howes, 283 S.W. 966, 
214 Ky. 613—^Boone* County v. Town 
of Verona, 227 S.W. 804, 190 Ky. 
430—Tarvln v. Boltz, 194 S.W. 108, 
175 Ky. 246. 

Wash.—^Boeing Aircraft Co. v. Recon¬ 
struction Finance Corp., 171 P.2d 
888, 25 Wash.2d 652, 168 A.L..R. 639, 
appeal dismissed Boeing Aircraft 
Co. V. King County, Wash., 67 S.Ct. 
972, two cases, 330 XJ.S. 803, 91 Li. 
Ed. 1262. 

12 CJ. p 748 note 7f 

(:k>iiJitltatloiL souroe of power 
Federal constitution is source of 

power of the coxigress of the United 

States. 

Vbl —^Reaves Warehouse Corpioratlon 
V, Commonwealth, 126 'S.B. 87, 141 
Va. 194, error dismissed 46 S.Ct. 
481, 271- US. 690, 70 KBd. il54. 


No general power of legislation Is 
conferred on congress by the con¬ 
stitution. 

Ind.—Wright v. House, 121 N.B. 433, 
188 Ind. 247. 

38. U.S.—South Carolina v. U. S., Ct. 
Cl., 26 S.CL 110, 199 U.S. 437, 50 L. 
Ed. 261, 4 Ann.Cas, 73f. 

Hollingsworth v. Federal Min. & 
Smelting Co., D.C.Idaho, 74 F.Supp. 
1009. 

ULmited in nnmber not degree 
Powers of congress are limited In 
number but not in degree, and, where 
powers are granted, exercise thereof 
is limited only by present needs and 
standards of wisdom and Justice. 

U.S.—In re Plumor, D.C.Cal., 9 F. 
Supp. 923. 

Use of part of power 
The constitutional power of con¬ 
gress as to a particular matter is not 
necessarily confined within those lim¬ 
its within which congress has here¬ 
tofore seen fit to exercise it. 

U.S.—^Louisville Joint Stock Land 
Bank v. Radford, CCA-Ky., 74 F. 
2d 576, reversed on other grounds 
66 S.Ct. 854, 295 U.S. 555, 79 L.Bd. 
1693, 97 A.L.R. 1106, petition denied 
66 S.Ct. 82, 296 US. 661, 80 L.Ed. 
471—In re Landqulst, aC.A.in., 70 
F.2d 929, certiorari denied Harden- 
brook V. LandQuist, 65 S.Ct. 98, 293 
U.S. 684, 79 L.Bd. 680. 

Estoppel 

In the absence of a binding con¬ 
tract, congress Is not estopped to 
exercise a right of legislation^ 

U.S.—U. S. V. Wright, C.C.A.N.a, 63 
F.2d 300, certiorari denied Wright 
y. U. S., 52 S.Ct 312, 285 .US. 539, 
76 L.Ed. 932. 

39. us;—In re Reichert, D.C.Ky., 13 
F.Supp. 1—Campbell v. Chase Nat. 
Bank of City of New York, D.C.N. 
Y., 5 F.Supp. 156, appeal dismissed 
U S. V. Campbell, 64 S.Ct. 455, 291 
US. 686, 78 L.Bd. 1073, motion de¬ 
nied 64 S.Ct. 469, 291 UK 648, 78 
L.Ed. 1043, and affinned, C.C.A., 
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71 F.2d 669, 94 A.L.R. 708, certio¬ 
rari denied 55 S.Ct 108, 293 US. 
692, 79 L.Ed. 686, and affirmed, C. 
C.A., Campbell v. Medalie, 71 F.2d 
671, certiorari denied 55 S.Ct. 108, 
298 US. 692, 79 L.Bd. 686. 

40. U.S.—U. S. V. Curtiss-Wright 
Export Corporation, N.Y„ 67 S.Ct 
216, 299 U.S. 304, 81 L.Ed. 266. 

41. U.&—U S. V. Curtiss-Wright 
Export Corporation, supra. 

inherent ]power 

The power of the federal govern¬ 
ment with respect to external af¬ 
fairs is not derived from the con¬ 
stitution but is an inherent power 
that came into being before adoption 
and now exists outside of the con¬ 
stitution, having automatically pass¬ 
ed from Great Britain to the United 
States as an entity, and not to the 
individual states, when the external 
sovereignty of Great Britain with 
respect to the colonies terminated. 
D.C.—^U. S. V. Peace Information Cen¬ 
ter, D.C., 97 F.Supp. 265. 

42. U.S.—^Railroad Retirement Board 
V. Alton R. Co., D.C., 66 S.Ct. 758. 
295 U.S. 330, 79 L.Ed. 1468. 

12 C. J. p 743 notes S3-S5. 

jjx peace or in war it is essential 
that the constitution be scrupulously 
obeyed and particularly that the re- 
sp^tive branches of the government 
keep within the powers cissigned to 
each by the constitution; on the 
other hand, it Is of the highest Im¬ 
portance that the fundamental pur¬ 
poses of the constitution be kept in 
mind and given effect in order that# 
through the constitution, the people 
may in time of war, as in peace, bring 
to the support of those purposes the 
full force of their united action. 

US.—^Lichter v. U S., Ohio, 68 S.Ct. 
1294, 334 U.S. 742, 92 L.Bd, 1694, 
Pownall V. U S., Cal., 68 S.Ct 
1294, 334 US, 742, 92 L.Bd. 1694, 
rehearing denied 69 S.Ct 11, 335 
US. 836, 98 L.Ed. 389, Alexander 
Wool Combing Co. y, U S., Mass., 
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justify the attempted exerdse of ^ power clearly 
beyond the true puiT)ose of the graht.^5 A. power 
vested in congress by the constitution may be exer¬ 
cised as congress may find appropriate,but that 
does not mean that the judiciary should , close its 
eyes to a senseless, unsupported,, tmreasonable, or 
arbitrary exercise of purported power,43.io or that 
a pretense to act undd a power .will support legisr 
lation out of harmony with the power delegated.^3.i5 
It has been held that, since the federal goveriiment 
is one of enxunerated power, the constitution should 
be strictly construed,43.20 and also that the enu¬ 
merated powers of the federal government are to 
be broadly construed.43-25 

.The operation and effect of the federal constitu¬ 
tion, is not determined according to rules governing 
statutes and state constitutions.^^ The constitution 
cannot in general be trimmed to .suit the differing 
views of policy entertained in different states.^^*®® 

The constitution is not self-destructive; the pow¬ 
ers which it confers on the one hand it does not 
immediately take away on the other.^5 


CONSTITUTIONAL JiAW § 68 

bi Implied Foven 

‘ Tha federal government possessee all powers reason¬ 
ably necessary to carry Into execution the powers ex¬ 
pressly granted. 

While implications do not extend the federal gov¬ 
ernment’s powers beyond those gfranted,^®, yet it 
possesses not. only the powers expressly conferred 
but also all powers reasonably necessary to carry 
into execution the powers expressly g^anted,^^ or 
such as are reasonably appropriate and relevant to 
the exercise of a granted power.^S xbe constitution 
expressly recognizes the power of congress to em¬ 
ploy the necessary means for the execution of power 
conferred on the federal government by providing 
in article 1 § S clause 18, that congress shall have 
power to make laws necessary and proper for carry¬ 
ing into execution powers conferred by the consti- 
tution.4^ The word ''necessary,” as used in such 
provision, does not mean "indispensable” the 
provision permits a choice of means and includes in 
general all powers or means which are appropriate 
for the accomplishment of a constitutional purpose 
and not forbidden by the letter or spirit of the con- 
stitution,5i and the means arid agencies selected may 


. 68 S.ct- 1294, 834 TT.S. -742. 92 L.Ed. 
1694. rehearing denied 69 S.Ot 11» 
335 li.S. 837. 93 Li.Ed. 389. 

Oongress is not to be limited nar¬ 
rowly in the exercise of its powers. 
U.S.—^Dryfoos v. Edwards, D.CN.T., 
284 F. 696, affirmed Jacob Ruppert, 
Ina, V. Caffey. 40 S.Ct 141, 251 U. 
S. 264, 64 £i.Ed. 260. 

43. TJ.S.—^Railroad Retirement Board 
V. Alton R. Co., D.C., 66 S.Ct. 768. 
295 U.S. 380, 79 L.:Bd. 1468. 

43.05 U.S.—U. S. V. Whittenbergr, U. 

C.Tex., 21 F.Supp. 713, affirmed, C. 
C.A. Whittenburfir v. U. S., 100 F.2d 
520. 

43.10 U.S.—^U. S. V. Whittenbergr, D, 
C.Tex. 21 F.Supp. 713, affirmed, C.C. 
A., Whittenburgr v. U. S., 100 F.2d 
.620. . .. 

43.15 U.S.—U. s! V. Whittenbergr, U. 
C.Tex., . 21 F.Supp. 718, affirmed, C. 
C.a!, V^ittenburgr v. U. S., ‘ 100 F. 
2d 620, . . 

43.20 Tex.—^Burgress v. American Rio 
Grande Land & Irrigration Co., Ci,y. 
App., 295 S.W. 649. 

43.25 U.C.—^U. S. V. Peace Informa¬ 
tion Center, D.C., 97 F.Supp. 255. 

4i U.S.—U. S. V. Gibson, D.C.N.a, 
5 F.Supp. 163, affirmed U. S. v. 
'Chambers, 64 S.Ct 434;, 291 U.S. 
• 217, 78 KEd. 763,-89 A.L,R, 1610. 

44J05 Mass.—^McPade v. Moynihan, 
116 N.E.2d.372, 830 Mass. 437. 

45. U.S.—Billingrs v. U. S„ k.T., 84 
. S.Ct .421, 232 U.S. 261, 58 L.Ed. 
. 696.- .r . . . 


In fe Plumer, D.C.Cal., 9 F.Supp. 
928. 

46. Mass.—In re Opinion of the Jus¬ 
tices, 136 N.B. 173, 240 Mass. 601. 

47. D.C.—^U. S. V. Peace Information 
Center, D;C., 97 F.Supp. 266. 

Or.— Corpus Jtirls guoted in Pierrard 
V. Hoch. 191 P. 328, 329, 97 Or. 494. 
12 C.J. p 719 note 26, p 744 note 87. 
Beasou for r^e; nature of oonstitu- 
^-Uou 

In upholding: the doctrine of im¬ 
plied powers, it has been pointed out 
that it is neither practicable nor de¬ 
sirable that a constitution should set 
forth the deWls of the subdivisions 
of its grreat powers ‘or the means by 
which they may be carried into exe¬ 
cution. • 

U.S,—^McCulloch V. Maryland, Md., 4 
Wheat. 316, 4 L.Bd. 679. 

Tex.— Corpus .Jtiris guoted In Cain 
V. Lumsden, Civ.App., 204 S.W. 116, 

. 117. 

12 C.J. p. 719 note 25, p 744 note 87 
[a]. 

Powers implied txom those grranted 
U.S.—Carnahan v. U. S., C.C.A,Mo., 
86 F.2d 96, certiorari denied 60. 8. 
Ct, 238, 281 U.S. 723, 74 L.Bd. 1141 
. —^Lambert v, Yellowley, C.C.A,N. 
Y., 4 .P.,2d 915, affirmed 47 S.Ct 210, 
272 U.S. 681, 71 L.Ed. 422, 49 A.L.R. 
.676. ■ ’ ■ • 

12 C:J. p.!719 note 26, p 744 note 87. 
Power implied from several provi¬ 
sions 

U.S.-—^Knox V. Lee, Tex. & Mass., 12 
Wait 457^ 686, 20 L.Ed. 287. 

12 aJ..p 744 note 87 [b]. 
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Besultingr powers defined 

U.S.—^ICnox V. Lee, supra. 

64 C.J. p 736 note 8. 

43. U.S.—^Marshall v. Gordon, N.Y., 
37 S.Ct 448, 243 U.S. 521,' 61 L.Ed. 
881, L.R.A.1917F 279, Ann.Cas. 

1918B 371. 

Bemis Bro. Bag Co. v. Feidelson, 
D.C.Tenn., 13 F.Supp. 163. 

49. U.S.—^McCulloch v. Maryland, 
Md., 4 Wheat 316, 4 L.Ed. 679. 

50. U.S.—^McCulloch V. Maryland, su¬ 
pra. ■ . 

Or.—Corpus OTuris guOted iu Pierrard 
V. Hoch, 191 P. 328, 829, 97 Or. 494. 

. Congrress is not, limited to such 
measures as are absolutely and in¬ 
dispensably necessary to give effect 
to its express powers. 

U.S.—James Everard's . Breweries v. 
Day, N.Y., 44 S.Ct 628, 266 U.S. 645, 
68 L.Bd. 1174—^Legral Tender Cases, 
N.Y., 4 S.Ct 122, 110 U.S. 421, 28 
L.Ed. 204. 

61. U.S.—State of AJabama v. U. S., 
CtCl., 88 P.2d 897, reversed on oth¬ 
er grounds 61 S.Ct 226, 282 U.S. 
602, 75 L.Ed. 492. 

Or.—Corpus JTurls gucted in Pierrard 
V. Hoch, 191 P. 328, 329, 97 Or. 494. 
12 C.J. p 719 note 26, p 744 note 88 
—65 C.J. p 1256 notes 69, 71, and p 
1265 note 64. 

Various statemeuts 

<1) Let the end be legitimate, let 
it be within the scope'of the consti¬ 
tution, and all means which are ap¬ 
propriate, which are plainly adapted 
to that end, whicK are nbt prohibited. 
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vary and expand to suit changing conditions.®^ 
There is a distinction between the power and the 
discretion of congress; in that whether or not the 
end sought by an act of congress is legitimate is 
wholly a matter of constitutional power as limited 
in the enumerations of the constitution, whereas dis¬ 
cretion refers to the choice of means to carry the 
delegated powers into effect.®® The means selected 
must bear some reasonable relation to the ostensible 
purpose.®^ 

The two houses of congress, in their separate re¬ 
lations, possess, not only such powers as are ex¬ 
pressly granted to them by the constitution, but al¬ 
so such auxiliary powers as are necessary and ap¬ 
propriate to make the express powers effective.®® 

A prohibition of power to the states does not op- 


16 C.J.S. 

erate as an implied grant of the power to the 
United States,®® and a prohibition against the reg¬ 
ulation of a matter in one direction does not give 
congress power to regulate the matter in another 
direction.®®*®® 

c. Limitations of Powers 

While the federal constitution does In certain respects 
limit the power of the states, limitations Imposed by the 
constitution, without reference to the states, are re¬ 
strictions on the federal government only. 

Limitations on the powers of the government, im¬ 
posed in terms by the federal constitution without 
referring to or mentioning the states, are restric¬ 
tions on the powers of the federal government on- 
ly.®7 The federal constitution limits to some ex¬ 
tent, however, the powers of the states or of the 
people of the state,®® as shown in some detail in- 


but consist with the letter and spirit 
of the constitution, are constitutional. 
U.S.—^LrCgal Tender Cases, Tex. & 
Mass., 12 Wall. 467, 639, 20 L..Ed. 
287—^McCulloch v. Maryland, Md., 
4 Wheat 316, 421, 4 L.Bd, 579. 

Page V. U. S., aC.A.Cal., 278 P. 
41, 44, certiorari denied 42 S.Ct 
461, 268 XJ.S. 627, 66 L..Ed. 799. 

Pa.—^Hisrhland v. Russell Car & Snow 
Plow Co., 136 A. 769, 761, 288 Pa. 
230. affirmed 49 S,Ct 314, 279 U.S. 
263, 73 L.Bd. 688. 

(2) ''Congress possesses the choice 
of means and may use any means 
that are in fact conducive to the ex¬ 
ercise of the power, granted by the 
constitution,” 

U.S.—U. S. V. PIsher, Pa., 2 Cranch 
358, 2 l4.Bd. 304. 

In re Landquiat ac,A.Ill., 70 P. 
2d 929, certiorari denied Harden- 
brook V. Landquist, 55 S.Ct 98, 293 
U.S. 684, 79 L..Bd, 680. 

In re Bast Contra Costa Irr. Uist, 
!D.C.Cal., 10 P.Supp. 176. 

In re Reiman, D.C.N.T., 20 P.Cas. 
^•0.11.673. 7 Ben. 466. 

(3) The constitution does not deny 
to congress the necessary resources 
to flexibility and practicality to per¬ 
form its function. 

U.S.—Yakus V. U. S., Mass., 64 S.Ct 
660, 321 U.S. 414, 88 L».Bd. 834. 

(4) Other statements. 

U.S.—OTames Bverard's Breweries v. 
Day, N.T., 44 S.Ct 628, 265 U.S. 
646, 68 lj.Bd. 1174—Legal Tender 
Cases, N.Y., 4 S.Ct. 122, 110 U.S. 
421, 28 L.Bd. 204. 

Mllliken v. U. S., CtCl., 38 P.2d 
881, affirmed 61 S.Ct. 324, 283 U.S. 
16, 75 L.Bd. 809. 

Stutz V, Bureau of Narcotics of 
Department of Treasu^^ of U. S., 
lXC,Cal., 66 P.Supp. 810—^U. S. v. 
Siegel Bros., D.CWash., 52 P.Supp. 
238. 

52. U.S.—State of Alabama v. U. S., 
Ct.CL, 88 P.2d 897, reversed on oth¬ 


er grounds 61 S.Ct. 226, 282 U.S. 
602, 75 L.Ed. 492. 

Governmental agency and function 

(1) Every agency which congress 
can constitutionally create is a gov- 
ecnmental agency. 

U.S.—Graves v. People of State of N. 
T. ex rel. O’Keefe, 69 S.Ct. 595, 
306 U.S. 466, 88 L.Bd. 927, 120 A. 
L.R. 1466. 

(2) Every action of the federal 
government within its constitutional 
power is governmental action. 

U.S.—Graves v. People of State of 
New York ex reL O'Keefe, supra. 

(3) Any constitutional exercise of 
the federal government’s delegated 
powers is a governmental function, 
and hence when congress constitu¬ 
tionally creates a corporation through 
which the federal government law¬ 
fully acts, the activities of that cor^ 
poration are governmental. 

U.S.—Federal Land Bank of St. Paul 
V. Bismarck Lumber Co., N.D., 62 
S.CL 1, 314 U.S. 95. 86 L.Bd. 65. 

Fxoteoting agency 

(1) Under its power to make aU 
laws necessary and proper for car¬ 
rying into execution all powers vested 
by the. constitution in the government 
of the United States, congress has the 
power to protect the instrumentali¬ 
ties which it has constitutionally cre¬ 
ated. 

US.—Federal Land Bank of St. Paul 
V. Bismarck Lumber Co., supra. 

(2) The power of congress to cre¬ 
ate an agency includes the implied 
power to do whatever is needful or 
appropriate, if not expressly prohib¬ 
ited, to protect the agency. 

U.S.—Graves v. People of State of 
N. Y. ex rel, O’Keefe, N.Y., 59 S. 
Ct. 596, 306 U.S. 466, 83 L.Ed. 927, 
120 A.L.R. 1466. 

(8) In the exercise of power to 
protect lawful activities of its agen¬ 
cies, congress has dominant authority 
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which necessarily inheres In its ac¬ 
tion within the national field. 

U.S.—Pittman v. Home Owners* Loan 
Corp. of Washington, D.CMd., 60 
S.Ct. 15, 308 U.S. 21, 84 L.Bd. 11, 
124 A.L.R. 1263. 

53- U.S.—Carter v. Carter Coal Co., 
D.C.. 56 S.Ct. 855, 298 U.S. 238. 80 
i-.i:a. 1160 . 

"'Disthictioa ■ • • la very 
portaat, , , . The powers are rig¬ 
idly limited to the enumerations of 
the Constitution, the means which 
may be employed to carry the pow¬ 
ers into effect are not restricted, save 
that they must be appropriate, plain¬ 
ly adapted to the end, and not pro¬ 
hibited by, but consistent with, the 
letter and spirit of the Constitution.” 
U.S.—Carter v. Carter Coal Co., D.C, 
66 S.Ct. 865, 864, 298 U.S. 238, 80 L. 
Ed. 1160. 

54. U.S.—Railroad Retirement Board 
V. Alton R. Co., D.C., 65 S.Ct 768, 
295 U.S. 330, 79 L.Ed. 1468. 

55. U.S.—^McGrain v. Daugherty, 
Ohio, 47 S.Ct. 319, 273 U.S. 136, 71 
L.Bd. 680, 50 A.L.R. 1. 

56. Ind.—^Thayer v. Hedges, 22 Ind. 
282. 

56.05 U.S.—Powe V. U. S., C.C.A. 
Ala., 109 P.2d 147, certiorari denied 
U. S. V. Powe, 60 S.Ct. 717, 309 U. 
& 679, 84 L.Ed. 1023. 

57. Iowa.—State v. Jones, 210 N.W. 
784, 202 Iowa 640. 

Tex.—^Bx parte Epperson, 223 S.W.2d 
790, 153 Tex.Cr. 578—Holton v. 
State, 158 S.\V.2d 772, 143 Tex.Cr. 
415, certiorari denied 62 S.Ct. 1311, 
first case, 316 U.S. 703, 86 L.Bd. 
1771, and followed in 158 S,W.2d 
775, 143 Tex.Cr. 419, certiorari de¬ 
ified 62 S.Ct. 1311, second case, 816* 
U.S. 703, 86 L.Bd. 1771. 

12 CJ. p 744 note 90. 

Sa U.S.—Home Building 6b Loan* 
Ass’n y. Blaisdell, Minn., 64 &Ct. 
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fra this subsection and in §§.69-71, and, whil^ the 
granting of particular powers to the United States, 
in the federal constitution, does not, in all cases, 
necessarily prohibit the states by implication from 
exercising the same powers,in all cases of conflict 
or in which the exercise by the states of the powers 
so granted would defeat the purpose for which 
they have been granted to the federal government, 
the g^ant is an implied prohibition to the states to 
exercise the same powers.®<^ 

State constitutions and amendments thereto are 
subject to applicable prohibitions and limitations of 
the federal constitution,®'! and a provision of a state 
constitution which contravenes the federal consti¬ 
tution is null and void and of no effect®^ Concur¬ 
rence or conflict of powers between the federal and 
state governments generally is considered in States 
§7. 

Where, by the provisions of the federal constitu^ 
tion, certain powers are granted to the United 
States or certain restrictions are placed on the 


CONSnTUnONAL lAW 1§ 68-69 

states, and no exception is made in terms, none will 
be made by mere implication or construction.®^ 

§ 69. -Amendments to Federal Constitu¬ 

tion 

a. General considerations and first ten 

amendments 

b. Reconstruction amendments 

a. General Considerations and First Ten 
Amendments 

Amendments to the federal constitution are limita¬ 
tions on the power of the federal government only un¬ 
less a purpose to the contrary Is clearly stated or implied 
by the terms of the amendment. 

Amendments to the federal constitution do not 
apply to the states, but constitute limitations on the 
power of the federal government only unless a pur¬ 
pose to the contrary is clearly stated or implied by 
the terms of the amendment.®^ The first ten amend¬ 
ments to the federal constitution commonly known 
as the ‘‘bill of rights,” guaranteeing protection to 
certain rights of the people, do not apply to the 


231, 290 U.S. 398, 78 UBd. 413, 88 
1481. 

Fla.—Board of Corners of Everglades 
Drainage Dlst. v. Forbes Pioneer 
Boat Line, 86 So. 199, 80 Fla. 252, 
reversed on other grounds Forbes 
Pioneer Boat Line v. Board of 
Com'rs of Everglades Drainage 
Dist, 42 S.Ct 325, 258 U.S. 338, 66 
L.Ed. 647. 

Iowa.—Gallamo v. Long, 243 N.W. 
719, 214 Iowa 805. 

69. U.S.—U. S. V. New Bedford 
Bridge, C.C.Mass„ 27 F.Cas.No.l5,- 
867, 1 Woodb. & M. 401. 

12 C.J. p 744 note 91. 

DorznaxLt powers 

There are certain dormant powers 
of the federal government as to 
which If the federal government does 
not legislate the state may; such 
dormant powers include only those 
which may be exercised for tbe pro¬ 
tection of the state within the ter¬ 
ritory of such state. 

N.Y.—People v. Curtis. 50 N.T. 321, 
10 Am.R. 483. 

12 C.J. p 744 note 91 [b], 
ea U.S.—^Dobbins V. Erie County, 
Pa., 16 Pet. 435, 10 L.Bd. 1022. 

12 C.J. p 744 note 92. See also p 
719 note 26 [b] (1). 

9L Fla.—Gray v. Winthrop, 156 So. 
270, 116 Fla. 721, 94 A.L.R. 804— 
Gray v. Moss, 156 So. 262, 115 Fla. 
701. 

Ky.—^Prewitt v. Wilson, 46 S.W.2d 
90, 242 Ky. 231. 

Neb.—^Ramsey v. Gage County, 43 N. 

W.2d 693, 153 Neb. 24, 

62. Mass.—Commonwealth v. Welo- 
sky, 177 N.E. 656, 276 Mass. 398, 


certiorari denied 62 S.Ct. 201, 284 
U.S. 684, 76 L.Bd. 678—In re Opin¬ 
ion of the Justices, 127 N.E. 625. 
234 Mass. 597. 

Mo.—^Household Finance Corp. v. 
Shaukner, 203 S.W.2d 734, 356 Mo. 
808. 

N.T.—^Herkey v. Agar Mfg. Co., 163 
N.Y.S. 369, 90 Mlsc. 467. 

R,I.—^In re Opinion to the Gtovemor, 
103 A. 613, 41 R.I. 209. 

12 C.J. p 743 note 80, p 776 note 46. 

Interferenoe with Judicial review 
<1) The rule stated in the text has 
been applied in laying down the rule 
that a state may not, by constitu¬ 
tional provision or otherwise, abro¬ 
gate the right and duty of the trial 
courts of a state to determine wheth¬ 
er or not a state statute violates the 
federal constitution, and may not re¬ 
quire a review of a decision of the 
supreme court of the state as to such 
violation, by popular vote. 

Colo.—^People v. Max, 198 P. 150, 70 
Colo. 100—People v. Western Union 
Telegraph Co., 198 P. 146, 70 Colo. 
90, 15 A.L.R. 326. 

(2) A state constitutional provision 
containing the foregoing objectiona¬ 
ble features as to the federal con¬ 
stitution which includes like provi¬ 
sions as to decisions as to the va¬ 
lidity of state statutes under the 
state constitution was held invalid 
in its entirety on the theory that the 
various provisions were indivisible. 
Colo.—^People v. Max, supra. 

I^ate oonstitutioa approved by oon- 
gross 

Wherever a power is denied by the 
I federal constitution to both the con- 

185 


gross and the states, a provision in 
a state constitution in violation of 
the prohibition, although dictated or 
approved by congress prior to its ad¬ 
mission, is null and void. 

Ga.—Shorter v. Cobb, 39 Ga. 285. 
Duty of state court 

*‘The courts of the states are as 
much bound to uphold the supremacy 
of the constitution of the United 
States, as are the federal courts, or 
as they are to sustain the constitu¬ 
tions and laws of their several states. 
This obligation may perhaps even 
extend to declaring unconstitution¬ 
al a provision in the state constitu¬ 
tion under which' the court exer¬ 
cised jurisdiction. But the conflict 
between the state and the federal 
constitution must certainly be a very 
clear one to call for so solemn a de¬ 
cision.*' 

Wash.—Romine v. State* 34 P. 924, 
926, 7 Wash. 216. 

Shifttng of UabiUty for pnbUo debt 
On the admission of a territory to 
the Union, there was no constitution¬ 
al impediment to prevent the people 
and their representatives In the con¬ 
stitutional convention from shifting 
liability for school bonds from mu¬ 
nicipal corporations to new corpora¬ 
tions, under the circumstances in¬ 
volved. 

Okl.—Grennan v. Carson, 107 P. 925, 
25 Okl. 730. 

63. U.S.—South Carolina v. U. S., S. 
C., 26 S.Ct. 110, 199 U.S. 437, 50 L. 
Ed. 261, 4 Ann.Gas. 737. 

12 C.J. p 744 note 93. 

64. Cal.—^People v. Watson, 206 P. 
648, 57 CaLApp. 85. 
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states, blit constitute limitations on the power of the | federal government only,®® and are-not grants of 

S.C.—Walpole v. Wall, 149. S.B. 760, 


65. tr.S.—state of Ohio v. Dollison, 
Ohio, 24 act 703, ^94 U.S. .446, 48 
Ij.Eid. 1062—^Browh V. State of New 
Jersey, N. J„ 20 S.Ct 77, 175 XJ. 
S. 172, 44 L..Bd. 119—Spies v. Illi¬ 
nois, Ill., 8 S.Ct. 22, 123 U.S. 131, 
31 KEd. 80. 

Powe V. U. S., C.C.A.Ala., 109 
P.2d 147, certiorari denied U. S, v. 
Powe, 60 S.Ct 717, 309 U.S. 679, 
84 KEd. 1023. 

Arlz.—^Malmin v. State, 246 P. 648, 
30 Ariz. 268. 

Colo.— Corpus Juris olted in Massan- 
tonlo V, People, 286 P. 1019, 77 Cblo. 
392. 

Conn.—State v. Carol, 181 A. 714, 120 
Conn. 673*—State v. Gaetano, 114 A. 
82, 96 Conn. 306, 16 A.L.R. 468. 

Ga.—King: v. State, 163 S.B. 168, 174 
Ga. 432—^Reynolds v. Brosnan, 164 
S.B. 264, 170 Ga. 773. 

HI.—^Tegrtmeyer v. Tegrtmeyer, 11 N. 
E.2d 667, 292 IlLApp. 434. 

lowcu—State v. Burch, 200 N.W. 442, 
199 Iowa 221. 

Kan.—^Perris v. Lockett, 267 P.2d 190, 
176 Kan. 704, reversed on other 
grrounds Courtney v. Schroeder, 75 
S.Ct 366, 348 U.S. 933, 99 L.Ed. 
— —Corpus juris Secuudum cited 
iu Sester v. Belvue Drainagre Dist, 
Pottawatomie County, 173 P.2d 619, 
622, 162 Kan. 2. 

Ky.—^Mannlngr v. Roberts, 200 S.W. 
937, 179 Ky. 660. 

Md.—Slansky v. State,' 63 A.2d 599, 
192 Md. 94. 

Mass.—Commonwealth v. Pentz, 143 
N.E. 322, 247 Mass. 600. . 

Mo.—^Hughes v. Kansas City Motion 
Picture Machine Operators, Local 
No. 170, 221 S.W. 96, 282 Mo. 304, 
certiorari denied Kansas City Mo¬ 
tion Pictiure Machine Operators, Lo¬ 
cal No. 170, v. Hughes, 41 S.Ct. 7, 
264 U.a 632, 66 L.Ed. 448, error 
dismissed 42 S.Ct .184, 267 U.S. 
621, 66 L.Ed. 401. 

N.T.—^Application, of Herlands, . 124 
N.Y.S.2d 402, 204 Misc. 373. 

N.D.— Corpus Juris Seouudum cited iu 
State V. Schmidt, 10 N.W.2d 868, 
872, 72 N,I>, 719— Corpus Juris Se¬ 
cuudum quoted in Donaldson v. 
City of Bismarck. 3 N.W.2d 808. 
816, 71 N.D. 692—Walrod v. Nelson, 
210 N.W. 626, 64 N.D. 763. 

Ohio.—^Burke v. State, 136 N.B. 644, 
104 Ohio St 220. 

State V. Arnold, Com.Pl., 124 N. 

B.2d 473. 

Okl.—Aculf V. State, Cr., 283 P.2d 
856. 

Or.—State v. Laundy, 204 P. 958, 103 
Or. 443, rehearing denied 206 P. 
290, 183 Or. 443. 

ItL—Joslin Mfg. Co. V. Clarke, 114 
A. 186, 44 R.I. 81, afOrmed Joslin 
Mfg. Co. y. City of Providence, 43 
S.Ct 684, 262 U.S. 668, 67 L.Bd. 
1166. 


163 S.C. 106. 

Wis.—Kentucky Finance Corporation 
V. Allen. 178 N.W. 9, 171 Wis. 686, 
vacated on other grounds Kentucky 
Pihance Corporation v. Paramount 
Auto Exchange Corporation, 196 N. 

. W. 1023, 181 Wis. 661, and reversed 
on other grounds 43 S.Ct 636, 262 
U.S. 644, 67 L.Ed. 1112. 

12 CJ. p 744 note $4, p 936 note 64. 

Constitutional right under Fifteenth 
Amendment see Elections § 8. 

First Amendment as limitation on 
congress only see infra § 213 (1). 

Guarantee of Jury trial under Sev¬ 
enth Amendment see Juries $ 10 b. 

Right to counsel imder Sixth Amend¬ 
ment see Criminal Law § 979. 

rouxth Ameudment 

U.S.—Feldman v. U. S., N.T„ 64 S.Ct 
1082, 322 U.S. 487, 88 L.Ed. 1408, 

164 A.L.R. 982, rehearing denied 66 
S.Ct 26, 323 U.S. 811, 89 L.Ed. 646. 

Dalche v. Board of Corners of 
Orleans Levee Board, D.C.La., 49 
P.2d 374—Graffe v. U. S., C.C.A. 
Utah, 49 F.2d 270, certiorari de¬ 
nied 52 S.Ct 24, 284 U.S. 644, 76 
L.Ed. 648—Dalche v. Board of 
Com'rs of Orleans Levee Dist, D.C. 
La., 46' F.2d 340—^Palestine Tele¬ 
phone Co. V. City of Palestine, D.C. 
Tex., 1 F.2d 349. 

Blass V. Weigel, D.C.N.J., 85 P. 
Supp. 776—U. S. ex rel. Holly v. 
Commonwealth of Pennsylvania. D. 
C,Pa., 81 F.Supp. 861, affirmed, GA., 
174 F.2d 480. 

Cal.—^People v. Watson, 206 P. 648, 
67 Cal. 86. 

Minn,—State v. Pluth, 195 N.W. 789, 
157 Minn. 146. 

Neb,—Corpus Juris cited iu Billings 
v. State, 191 N.W. 721, 723, 109 
Neb. 596, 

N.T,—In re Matson, 49 N.T.S.2d 698, 
182 Misc. 389, reversed on other 
grounds 58 N.E,2d 501, 293 N.T. 476. 

N.C.—State v. Hickey, 160 S.B. 615, 
198 N.C, 46—State v. Godette, 125 
S.B. 24, 188 N.C. 497. 

Wash,—State v. Hennessy, 195 P. 
211, 114 Wash. 361—State v. Seat¬ 
tle Taxicab, etc., Co., 156 P. 837, 
90 Wash. 416. 

12 C.J. p 744 note 94 tc]. 

Pifth Ameudmeut 

U.S.—^Feldman v. U. S., N.T., 64 S.Ct 
1082, 322 U.S. 487, 88 L.Bd. 1408. 
154 A.L.R. 982, rehearing denied 
65 S.Ct 26, 323 U.S. 811, 89 L.Bd. 
646-r-Corrigan v. Buckley, App.D.a, 
46 S.Ct 621, 271 U.S. 323, 70 L.Ed. 
969—^Palton v. Mayes, Ark., 16 S.Ct 
986, 163 U.S. 376, 41 L.Bd. 196. 

Dalche v. Board of Com'rs of Or¬ 
leans Levee Board, D.C.La., 49 F. 
2d 374—GrafCe v. U S., C.C.AuUtah, 
49 F,2d 270, certiorari denied 52 
S.Ct 24, 284 U.S. 644, 76 L.Ed. 548— 
Wolfe V. Hurley, D.C.La., 46 F.2d 
616, affirmed 61'S.Ct 493, 283 U.S. 
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801, 7S L.Ed. 1423—Dalche v. Board 
of Com’rs of Orleans Levee Dist., 
D.GLa., 46 F.2d 340. 

Blass V. Weigel, D.C.N.J., 85 F. 
Supp. 776—^U. S. ex rel. Holly v. 
Commonwealth of Pennsylvania, D. 

C. Pa, 81 F.Supp. 861, affirmed, C. 
A., 174 F.2d 480—U. S. v. Gearhart, 

D. C.C 0 I 0 ., 7 F.Supp. 712, appeal dis¬ 
missed, C.C.A., 77 F.2d 1017. 

Martin v. Bennett, D.CGa., 291 P. 
626. 

Cal.—^People v. Watson, 206 P. 648, 
67 CaL 85. 

Colo.—Agnes v. People, 93 P.2d 891, 
104 Colo. 52?: 

Conn.—^Peckett v. Marcucci’s Liauors, 
151 A. 626, 112 Conn. 169. 

Del.—^Mumford v. Croft, 93 A.2d 506, 
8 Terry 464. 

Fla.—State ex rel. Feldman v. Kelly, 
76 So.2d 798. 

Ind.—Slentz v. City of Port Wayne, 
118 N.B.2d 484—SS«5k v. State, 110 
N.B.2d 637, 232 Ind. 214, certiorari 
denied 74 S.Ct. 60, 346 U.S. 838, 98 
L.Ed. 360—Paul v. Walkertown 
Woodlawn Cemetery Ass'n, 184 K. 

E. 537, 204 Ind. 693—Molnar v. 
State, 177 N.B. 452, 202 Ind. 669. 

Dodgem Corporation v. D. D. 
Murphy Shows, 183 N.B. 699, 96 
Ind.App. 326, rehearing denied 185 
N.B. 169, 96 Ind.App. 326. 

Mass.—Tapper v. Boston Chamber of 
Commerce. 144 N.B. 89, 249 Mass. 
235. 

Minn.—State v. Pluth, 196 N.W. 789, 
167 Minn. 145. 

Mo.—Blind v. Brockman, 12 S.W.2d 
742, 321 Mo, 68, affirmed 50 S.Ct 
87. 280 U.S. 525, 74 L.Ed. 592— 
Komen v. City of St Louis, 289 
S.W. 838, 316 Mo. 9. 

N.J.—State V. Witte, 100 A. 2d 754, 
13 N.J. 598, certiorari denied 74 S. 
Ct 675, 347 U.S. 951, 98 L.Ed. 1007. 
rehearing denied 74 S.Ct 849, 347 
U.S. 994. 98 L.Bd. 1127. 

N.T.—^In re Matson, 49 N.T,S.2d 598, 
182 Misc. 389, reversed on other 
grounds 68 N.E.2d 601, 293 N.T. 
476—^People ex rel. Dixon v. Lewis, 
290 NTS, 284, 160 Misc. 327. re¬ 
versed on other grounds 293 N.T.S. 
191. 249 App.Div. 464. affirmed 12 
N.E.2d 603, 276 NT. €13, 

N.C.—State v. Hickey, 150 S.B. 615, 
198 NC. 45—State v. Godette, 125 
S.B. 24, 188 NC. 497. 

Or.—State v, Bailey, 236 P. 1053, 115 
Or. 428. 

Pa.—Commonwealth ex rel. Berry v. 
Tees, 110 A,2d 794, 177 Pa.Super. 
126. 

R.I.—Joslin Mfg. Co. V. Clarke, 114 
A. 185, 44 R.I. 31, affirmed Joslin 
Mfg. Co. V. City of Providence, 43 
S.Ct 684, 262 U.S. 668, 67 L.Ed, 
1166. 

Tenn.—Corpus Juris cited lu Wil¬ 
liams V. State, 293 aW. 757, 768, 
166 Tenn. 864* ‘ 
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power.®5.06 The Fifth Ameiidmeint is not directed 
against the action of individuals.^® It,ha$.been held 
or recognized that certain of the first ten amend¬ 
ments apply in the District of Columbia,.®7, 


While the power of congress, to regulate com¬ 
merce among the several States and'witli foreign na¬ 
tions is subject to the limitations imposed by the 
..Fifth Amendment,®® more specifically to the limita- 


Wash.—State v. Wooster, 2 P.2d 653, 
163 Wash. 659—State v. Hennessy, 
195 P. 211, 114 Wash. 851. 

Wyo.—Harris v. State, 242 P. 411, $4 
Wyo. 175. 

12 C.J. p 744 note 94 [d], 

Sixth Amendment 

xr.S.—Bl^s v. Weigel, D.C.N.J*, 85 
P.Supp. 775. 

.Coio.—Agnes v. People, 93 P.2d 891, 
104 Colo. 527. 

Ind.—Sisk V. State, 110 N.E.,2d 627, 
232 Ind. 214, certiorari denied 74 
act. 6Q, 346 U.S. 838,.98 L..Bd. 360. 
Miss.—Skinner v. State, 23 So,2d 501, 
198 Miss. 505. 

H.J.—Stat^ V. Witte. 100 A.2a 754,. 

13 N.j! 598, certiorari denied 74 S. 

. Ct. 675, 347 U.S. 951, 98 L..Bd. 1097; 
rehearing denied 74 S.Ct 849, 347 

U.S. 994, 98 L.Ed. 1127. 

Or.—State v. Bailey, 236 P. 1053, IIT 
Or. 428. . 

Wyo.—Harrls v. State, 242 P. 411, 84' 
Wyo. 175. 

•12 C,J. p 744 note 94 [e].. 

Seventh Amendment 
U.S.~-Blass v. Weigel. D,C.kj., 85 
P.Supp. 775. 

N.J.—State V. Witte, 100 A.2d 754, 13 
N.J. 598, certiorari denied 74 S.Ct 
675, 347 U.S. 951, 98 L.Bd. 1097, 
rehearing denied 74 S.Ct: 849, 347 
U.S. 994, 98 Li.Ed. 1127. 

Courts 

(1) The first ten amendments ap-- 

ply to the procedure and trial of 
causes in the federal courts and are 
not limitations on those In state, 
courts. • ' 

U.S.—Gaines v. Washington, Wash., 

48 act 468, 277 U.S: 81,' 72 UBd. 
793. 

—^penton v. State, 109 S.W.2d 
131, 194 Ark. 603. 

CaL—People v. Rafflngton, 220 P.2d 
967, 98 Cal.App.2d 456, certiorari 
denied 71 aCt 292, 840 U.S. 912, 
95 LuEd. 659. k , 

Iowa.—State v. Jones, 210 N.W. 784,. 
202 Iowa 640—Olander v. Hollo- 
well,' 188 N.W. 667, 193 Iowa 979, 
error dismissed 43 S.Ct 699, 262 
U.S. 731, 67 Ii*Bd. 1206. 

Mo.—Ex parte Uixon, 62 S.W.2d 181,' 
330 Mo. 652. 

■vv.va.—State ex reL Cosner v. See, 42 
aE.2d 31, 129 W.Va. 722. . 

(2) This rule has been recognized 
or applied in respect of the Fourth 
Amendment 

U.S.—Blass V. Weigeh IXC.N.J., 86 
P.Supp. 775. 

Minn;—State v. Pluth, 196 N.W. 789, 
157 Minn. 145. 

NJr.—State V. Black, 135 A. 686, 5 N. 
J.Misc. 48. - 


(.8) Also to the Fifth, Amei^dment. 
U.S.—Blass V. V^eigel, D.C.N.J., 86 P. 
Suipp. 775. 

Cal.^People v. Hafflngton, 220 P.2d 
967, 98 Cal.App.2d 455, certiorari 
denied 71 aCt'292, 840 U.S. 912, 
95 KEd. 659. : 

Iowa.—State v. Hawk^, • 289 N.W. 
563, 213 Iowa <698, certlprarl denied 
Hawks V. State of Iowa, 63 S.Ct 
16, 287 U.S. 697, 77 UBd.' 620. 
■Md,-rPrlce v...State, 154 A. 666, 160 
Md: 670. 

Mlhn.—State v. Pluth, 195 N.W; 789, 

. 167, Minn. 146. 

N.J.—State V. Black, 136 A. 685, 6 N. 
J.Misc. ‘48. 

Ohio.-r>Stockum v. State, 139 N.E. 
865, 106 Ohio S.t 249. 

(4) This mle also applies to the 
Sixth Amendment .. 

U.S.—Blass V. Weigel, U.C.N.J., 86 P. 

^ Supp. 776., 

!Cal.—^People v. .Rafflngton, 220 P.2d 
967, 98 Cal.App.2d 465, certiorari 
denied 71 S.Ct. 292, 340 U.S. 912, 9,6. 
L,i3d. 669. 

Ind.—Price v. Reed. 6i N.E.2d 86, 
114 Ind.App. 263. 

(6) It likewise applies to the Sev¬ 
enth Amendment 

U.S.—^Blass V. Weigel, D.C.N.J., 86 
P.Supp. 776. 

(6) The first ten amendments of 
the federal. Constitution have no ef¬ 
fect, on states or state courts except 
in . so far as those rights and privi¬ 
leges are wjlthin the reauirement of 
^e process clause of the Fourteenth 
Amendment or implicit in the concept 
of ordered liberty. 

UL—^People v. Wilson, 78 N.B.2d 614, 
j fos IlL 437, certiorari denied 68 
S.Ct' 1499, 384 U.S. 848, 92 KEd. 
1771, rehearing denied 69 S.Ct 7, 
835 U.S. 839, 93 L.Ed. 390. 

(7) The Fifth, Sixth end Eighth 
Amendments to the federal Consti¬ 
tution are limitations on procedure in 
federal courts and do not govern 
trials in state courts, but it does 
not follow that, because thereof, 
criminal proceedings in state court 
are not subject to scrutiny and re¬ 
view in proper proceedings in feder¬ 
al courts and may be of such a nature 
that they axe in contravention of due 
process guaranteed by the Fourteenth 
Amendihent 

U.S.—Germany v. Hudspeth, C.A.Kan., 
• 209 F.2d 16, certiorari denied 74 S. 
‘ Ct 644, 847 U.S. 946, 98 L.Ed. 1094. 

(8) Fact that the Enabling Act of 
congress .for the admission of • the 
territory of Nevada as a state con¬ 
tained a provision that reauired the 
constitutional convention to declare 
on behalf of the people of the terri¬ 

187 


tory that they adcpt^ .the consti¬ 
tution of the United .fetetes did. not 
make the Fifth Amendment applica¬ 
ble to procedure in state courts.' 
U.S.—Ex parte Ceja, GCANev., 62 F. 
2d 636: 

First eight amendm^ts 

(1) The first: eight Amendments to 

the federal Constitution have, refer¬ 
ence only to powera exercised by -^e 
United States 'whether by confess 
or by the Indicia^ land* are in no wise 
a restriction on -the power . of the 
states or in any respect applicable 
to state courts^ i . 

Nev.—State :y. •. Fouquett^,, 221, P.2d 
404, 67 Nev. 605, certiorari denied 
Pouquette v. State of Nevada, 71 
S.Ct. '799,' 841 tr:&''932, 96 L..Bd. 

, 1361, certiorari denied 72 S.Ct. 369, 
842 U.S. 928, 96 li.Ed.-691. 

(2) The first eight amendtnerits'Ho 
the federal Constitution regulate-only 
the- judicial • action » of the United 
States and have no application to 
the judicial procedure in a state. 
N.T.—People v. JeJke,.- .130 N.y.S.2d 

.662, 284 App.Piv.. 211. : . , 

(3) The constitutlona! guaranties 
embodied in first eight amendments 
to the United States constitution are 
not absolute rights but are subject 
to some regulation by- the state. 

Utah.—International Union of Oper¬ 
ating Engineers, Liocai No. 3, v. 
Utah Labor Relations Board, 203 P. 
2d 404, 115 Utah 183. 

65.06 U.S.—Pqwe v. U. S., C.C.AAla., 

109 P.2d 147, certiorari denied U. S. 

V. Powe, 60 S.Ct, 717, 809 U.S. 679, 
84 L.Bd. 1023. 

66. U.S.-r-Corrigan v. Buckley, App. 
D.C., 4‘6 S.Ct. 521, 271 U.S. 328, 70 
L..EA 969. 

N.D.— Corp'ds Juris Seoimdiiiii. cited 
in Donaldson ir. City of Bismarck, 
3 N.W.2d 808, 816, 71 N.D. .692. 

Tex.—^International Ass'n of Machin¬ 
ists V. Sandsberry, Civ.App., 277 S. 

W. 2d 776, error granted. 

67. First ^ht amendments 

D.C.—^Neild V. District of Columbia, 

110 P.2d 246, 71 App.D.a 306.. 
Fourth Amendment 

D.C.—Stoutenburgh v. Frazier, 16 
APP.D.C. 229, 48 L..R.A 220. 

18 C.J, i) .1368 note 93 [a] (1). 

Fifth Amendment 

U.S.—^Bolling V. Sharpe, App.D.C., 74 
S.C,t 698, 347 U.S. 497, 98 L.Bd. 884. 
D.C.—Barry v. Hall, 98. F.2d 222, 68 
App.D.C. 35P—:Slms v. Rives, 84 F. 
2d 871, 66 App.b.C. 24, certiorari de¬ 
nied 56 S.Ci 960,^298 U.S. 682, 80 
L.Ed. 1402. 

68. U.S.—Currin v. Wallace, N.C., 69 
S.Ct. 379, 306 U.S. 1, 83 L.Bd. 441. 
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dons imposed by the due process provision of such 
amendment, as shown below in § 602, and by the 
provision of :such amendment that private property 
shall not be taken for public use without just com¬ 
pensation, as shown in Eminent Domain § 18, those 
requirements are generally satisfied where the means 
of the regulation of commerce are appropriate to a 
permissible end.®5*05 The Fifth Amendment does 
not, however, serve to prohibit the exercise by con¬ 
gress of its power under the commerce clause.® 
The Fifth Amendment does not require full and 
uniform exercise of the commerce power con¬ 
gress may weigh. relative needs and restrict the ap¬ 
plication of a legislative policy to less than the en¬ 
tire field.®The commerce power of congress is 
also subject to the limitations imposed by the 
Tenth Amendment.^® 

b. Eeconstmctiozi Amendments 

The general division of powers between the federal 
and the state governments was not changed by the 
amendments adopted during the period of reconstruction, 
and certain parts of the Fourteenth Amendment are lim¬ 
itations on state action or legislation. 


The general division of powers between the fed¬ 
eral and the state governments was not disturbed 
by the amendments adopted during the period of 
reconstruction following the Civil War.^® The pow¬ 
er of congress to enact legislation pursuant to these 
amendments is considered in certain aspects in the 
title Civil Rights § 3 b, and the effect in various 
aspects of such amendments is considered in detail 
below in §§ 19S^214, and §§ 456-707. 

Fourteenth Amendment, As shown in greater de¬ 
tail infra §§ 438, 505, 568, the provisions of the 
Fourteenth Amendment prohibiting the making or 
enforcing of laws which abridge privileges or im¬ 
munities, the deprivation of life, liberty, or property 
without due process of law, and the denial of the 
equal protection of the law refer to state action or 
legislation exclusively,including in general the 
instrumentalities and agencies employed in the ad¬ 
ministration of state govemment,72 ^nd do not re¬ 
fer to the action of private individuals, or protect 
individual rights from individual invasions.'^® 


Great Korthem Utilities Co. v. 
Public Service Commission, D.C. 
Mont. 52 F.2d 802, affirmed Pub¬ 
lic Service Commission of Montana 
V. Great Northern Utilities Co., 62 
S.Ct 813, 285 U.S. 524, 76 L.Bd. 921, 
conformed to, D.C., Great Northern 
Utilities Co. V. Public Service Com¬ 
mission, 1 F.Supp. 828, reversed on 
other srrounds Public Service Com¬ 
mission of Montana v. Great North¬ 
ern Utilities Co., 53 S.Ct 546, 289 
U.S. 180, 77 L.Bd. 1080. 

D.C.—Consumer Mail Order Ass'n of 
America v. McGrath, D.C., 94 P. 
Supp. 705, affirmed 71 S.Ct 600, 840 
U.S. 925, 96 Ij.Bd. 668, rehearing* 
denied 71 S.Ct 611, 341 U.S. 906, 
95 LuBd. 1344. 

N.T.—Cline v. Consumers' Co-op. Gas 
& Oil Co., 274 N.T.S. 862, 162 Misc. 
663. 

XSztent of UmltatloiL 
Within limits of commerce power, 
confess is no more restricted by 
Fifth Amendment than are state leg¬ 
islatures by Fourteenth. Amendment 
with, respect to taking of property. 
,U.S.—U. S. V. Schechter, D.C.N.Y., 8 
F.Supp. 136, reversed in part on 
other grounds and affirmed in part 
C.C.A., U. S. V. Am li. Am Schechter- 
Poultry Corporation, 76 ‘ F.2d 617, 
reversed in part on other grounds 
and affirmed in part A Ii. A. 
Schechter Poultry Corporation v. 
U. S., 65 act 837, 296 U.S. 496, 79 
li-Bd. 1570, 97 AL.R. 947. 

Ohio.—Divisional Code Authority No. 
23 Retail Solid Fuel Industry v. 
Heisenberg, 196 N.B. 424, 129 Ohio 
St 679. . 

68.05 D.C.—^Consumer Mail., Order 


Ass'n of America v. McGrath, D.C., 

94 F.Supp. 705, affirmed 71 S.Ct 600, 
340 U.S. 925, 96 D.Ed. 668, rehear¬ 
ing denied 71 S.Ct 611, 841 U.S. 006, 

95 L.Bd. 1344. 

eaio U.S.—Great Atlantic & Pacific 
Tea Co. v. Federal Trade Commis¬ 
sion, C.CA, 106 F.2d 667, certiorari 
denied 60 S.Ct ^0, 308 U.S. 625, 84 
L.Bd. 621, rehearing denied 60 S.Ct 
466, 309 U.S. 694, 84 L.Bd. 1036. 
The rights of private Individuals 
must give way to authority of con¬ 
gress to legislate In matters pertain¬ 
ing to interstate commerce and for 
the good of all the people. 

U.S.—^Hollingsworth v. Federal Min. 
& Smelting Co., D.C.Idaho, 74 F. 
Supp. 1009. . 

68.15 U.S.—Mabee v. White Plains 
Pub, Co., N.Y., 66 S.Ct 611, 327 
U.S. 178, 90 D.Bd. 607. 

D.C.—Consumer Mail Order Ass'n of 
America v, McGrath, D.C., 94 F. 
Supp. 705, affirmed 71 S.Ct 600, 340 
U.S. 925, 96 li.Bd. 668, rehearing 
denied 71 S.Ct 611, $41 U.S. 906, 

96 L..Bd. 1344. 

6&20 U, S.—Mabee v. White Plains 
Pub. Co., N.Y., 66 S.Ct 611, 327 U. 
S. 178, 90 L.Ed. 607. 

D.C.—Consumer Mail Order Ass’n of 
America v. McGrath, D.C., 94 F. 
Supp. 705, affirmed 71 S.Ct 600, 
840 U.S. 926, 96 L.Bd. 668, rehear¬ 
ing denied 71 S.Ct 611, 341 U.S. 
906, 95 L.Bd. 1344. 

69. N.Y.—^Public Service Commis¬ 
sion, Second Dist, v. New York 
Cent R. Co., 185 N.Y.S. 267, 193 
App.Div. 615, affirmed 129 N.B. 465, 
280 N.Y. 149, 14 AL.H. 449. 
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•70. U.S.—^U. S. V. Crulkshank. La, 
92 U.S. 642, 23 L.Ed. 588—Slaugh¬ 
ter House Cases, La., 16 Wall. 36, 
21 L.Bd. 394. 

71. U.S,—Corrigan v. Buckley. App. 
D.C., 46 S.Ct 521, 271 U.S. 323, 70 
L.Bd. 9*69. 

Ill-—People V. Wilson. 78 N.E.2d 514, 
399 III. 437, certiorari deniod 68 S. 
Ct 1499, 334 U.S. 848, 93 L,Ed. 
1771, rehearing denied 69 S.Ct 9, 
335 U.S. 839, 93 L.Ed. 390. 

Ihierto Rico.—^Dotten v. Rigo, 22 
Puerto Rico 378. 

11 C.J. p 802 notes 22, 24—12 CJ. 
p 745 note 97. 

72. U.S.—Georgia Power Co. v. City 
of Decatur, Ga.. 60 S.Ct. 360, 281 U. 
S. 605, 74 L.Ed. 999—Civil Rights 
Cases, Tonn., 3 S.Ct 13, 109 U.S. 
3, 27 L.Ed. 835—Virginia v. Rives, 
Va., 100 U.S. 313, 25 L.Kd. 667. 

11 aj. p 802 notes 23, 24—12 C.J. p 

745 note 98. 

73. U.S.—Corrigan v, Buckley, ApP- 

I D.C, 46 S.Ct 621, 271 U.S, 323, 70 
L.Ed. 969. 

Puerto Rico.—Dotten v, Higo, 22 
Puerto Rico 378. 

II C.J. p 802 notes 23, 24—12 C.J. p 

746 notes 96, 97- 
Covenaut i& deed 

The Fourteenth Amendment cannot 
be invoked to Invalidate a restriction 
in a deed that no lot should be oc¬ 
cupied by a colored person, such 
amendment not referring to actions 
by individuals but only to state ac¬ 
tion. 

Mich.—Parmalee v. Morris, 188 N.W. 
330, 218 Mich. 625. 
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These provisions of the Fourteenth Amendment 
do not create new rights,74 but they do furnish 
guaranties against encroachment on existing rights, 
by the states,75 While the amendment should be 
liberally construed to carry out and effectuate its 
obiects,76 these provisions of the amendment do not 
apply to the misconstruction of laws,77 nor do they 
guarantee to all citizens matters of duties as dis¬ 
tinguished from matters of' rights.78 The states 
are left with a wide range of legislative discretion, 
notwithstanding the provisions of the Fourteenth 

Amendment.78.06 

Broadly speaking, the extent of the power and 
duty of the United States in respect of these guar¬ 
anties is to see that no one is denied the protection 
of the guaranties by action of a state, or of its de¬ 
partments, or agencies.70 The Fourteenth Amend¬ 
ment does not empower congress to legislate on mat¬ 
ters within the domain of the states’ powers.70.06 
The power of congress to pass legislation to en¬ 
force the Fourteenth Amendment is limited to laws 
of a nature aoapted to correct wrongful state ac- 
tion.70.10 

Fifteenth Amendment The Fifteenth Amend¬ 
ment, prohibiting the . United States, or any state, 
from abridging the right of citizens of the United 
States to vote, on account of *Vace, color, or previ¬ 
ous condition of servitude,” creates no privileges, or 
immunities of any one class of citizens over another. 
It only prohibits discrimination against any class of 
citizens of the United States, and annuls all state 
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Jaws and constitutional provisions that are in con¬ 
flict therewith.80 

§ 70* -State Constitutions 

a. In general 

b. Implied powers and limitations 
a. In General 

A state constitution It usually regarded as a limi¬ 
tation or restriction of power, and not as a grant or 
delegation of power. . 

The governments of the several original states 
received their original powers through charters 
from the British Crown, which charters served as 
their constitutions during the colonial period, and 
up to the time of the framing and adopting of state 
constitutions by them or by their peoples during or 
after the revolutionary period. 81 The supreme po¬ 
litical or governmental power, or sovereignty, re¬ 
sides, or has its source, in the people, as discussed 
supra § 66, and a state constitution is the supreme 
written will of the people of the state who have 
adopted it as a framework or basis of their govern¬ 
ment, subject only to the limitations to be found in 
the federal Constitution, as considered supra § 68. 

In accordance with the rule already stated in 
pointing out the distinctions between the constitu¬ 
tion of the United States and state constitutions, 
supra § 67, it has frequently been held or recog¬ 
nized that a state constitution is not a grant or 
delegation of power, but is a limitation or restric¬ 
tion of power.82 Usually it is regarded not as a 


74. XT.S.—^Minor v. Happersett, Mo., 
21 Wall. 162, 22 L.Ed. 62V. 

Puerto Rico.—^Dotten v. Rigo, 22 
Puerto Rico 378. 

11 O.J. p 802 note, 23. 

75. U.S.—Strauder v. West Virgin¬ 
ia. W.Va., 100 V,S, 803, 26 L.Ed. 
664. 

Puerto Rico.—^Dotten v. Rigo, 22 
Puerto Rico 378. 

11 C.J. p 802 note 28. 

78- U.S,—Shelley v. Kraemer, Mich. 
& Mo., 68 S.Ot 836, 334 U.S. 1, 
92 L.Bd. 1161—Strauder v. West 
Virginia, W.Va., 100 U.S. S03i 25 
L.£d. 664. 

Ky.—Conamonwealth v. O’Harrah, 262 
S.W.2d 386. 

77. U.S.—^Madden Bros. v. Railroad 
& Warehouse Commission of Min¬ 
nesota, D.C.Minn., 43 F.2d 236, ap¬ 
peal dismissed, C.C.A., 49 F.2d 1080, 

78. Iowa.—State v. Walker, 185 N. 
W. 619, lSi2 Iowa 823. 

78.06 U.S.—^Arizona Employers' lia- 
bility Cases, Ariz., 89 S.Ct 653, 250 
U.S. 400, 63 L,Bd. 1068, 6 A.Ii.R. 
1537. 

N.T.—-W. H. H. Chamberlin, Inc. v. 


Andrews, 286 N.Y.S. 242, 169 Misc. 
124, modified on other grounds 2 N. 
E.2d 22, 271 N.Y. 1, 106 A.L.R. 1619, 
affirmed 67 S.Ct 122, 299 U.S. 615, 
81 L.Ed. 380, rehearing denied 57 
S.Ct 926, 301 U.S. 714, 81 L.Bd. 
1365. 

78. U.S.—Civil Rights Cases, Tenn., 
3 S.Ct 18, 109 U.S. 3, 27 L.Bd. 835 
—U. S. V. Harris, Tenn., 1 S.Ct 601, 
106 U.S. 629, 27 L.Bd. 290—U. S. v. 
Cruikshank, La., 92 U.S. 642, 23 L. 
Ed. 688. 

12 C.J. p 745 note 96. 

79.05 U.S.—In re Civil Rights Cases, 
Tenn., 3 S.Ct 18. 109 U.S. 3, 27 L. 
Ed. 835. 

Siegel V. Ragen, C.C.A.I11.. 180 P. 
2d 785, certiorari denied 70 S.Ct 
1015, 339 US. 990, 94 UEd. 1391, 
rehearing denied 71 S.Ct. 12, 340 U 
S. 847, 95 L.Ed. 621. 

U. S. v. Jones, D.C.Fla.. 108 P. 
Supp. 266, cause remanded 78 S.Ct 
759, 346 U.S. 377, 97 L.Ed. 1086, and 
reversed on other grounds, C.A., 
207 F.2d 786. 

DisoiplixLa la state peaal Instltutioas 
Fourteenth Amendment does not 
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empower congress to legislate on 
matters with respect to the Internal 
discipline of penal institutions of 
states, 

U.S.—U. S. V. Jones, C.A.Fla., 207 
' F.2d 785. 

U. S. V. Walker, D.C.Fla., 121 F. 
Supp. 453, reversed on other 
grounds, O.A., 216 F.2d 683. 

79.10 U.S.—Mills v. Lowndes, D.C. 
Md., 26 F.Supp. 792. 

SO. U.S.—^Bx parte Yarbrough, Ga.. 
4 S.Ct 152, 110 U.S. 651, 656, 28 L. 
Ed. 274. 

12 C.J. p 745 note 99. 

81. U.S.—Chisholm v. Georgia, Ga., 
2 Dali. 419, 1 L.Ed. 440. 

12 C.J. p 743 note 76. 

82; U.S.—Cook V. Bumauist, D.C. 
Minn., 242 F. 321. 

Ala.—^Bolton v. White Motor Co., 194 
So. 610, 239 Ala. 168—^In re Opinion 
of the Justices, 112 So. 317, 216 Ala. 
136. 

Ariz.—^Roberts v. Spray, 223 P.2d 808, 
71 Ariz. 60—^Barhart v. Frohmiller, 
178 P.2d 435, 65 Ariz. 221—Paddock 
v. Brisbois, 276 P. 326, 35 Ariz. 214. 
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^rant, but as a limitation or restriction, of legisla- | tive power, or> more specifically, not as a grant 


Ark.—Newton T. Edwards, 155 S.W. 
2d 691, 203 Ark... 18—Board of 
Com'rs of Red River Bridge Dlst 
V. Wood, 40 S.W.2d 435, 188 Ark. 
1082—Cobb V. Parnell, 3S S.W.2d 
388, 183 Ark. 429. 

Eel.—State ex rel. James v. Schorr, 
65 A.2d 810, 6 Terry 18. 

Fla.—Board of Public Instruction for 
Sumter County for and on Behalf 
of Special Tax'School Dlst. No. 12 

V. Wright, 76 So.2d 863—Taylor vl 
Dorsey, 19 So.2d 876, 165 Fla. 305— 
Harry E. Prettyihan, Inc. v. Florida 
Real Estate Commission, 109 So. 
442, -92 Fla, 615; 

Idaho.—^Lloyd Corporation v, Ban¬ 
nock County, 25 P.2d 217, 53 Idaho 
478—Diefendoi^ v. Gallet, 10 P. 
2d 307, 51Idaho 619. 

Iowa.—^Knorr y. Beardsley, 38- N.W. 
2d 236, 240 Iowa 828—blander v. 
Hollowell, 188 N.W. 667, 193 Iowa 
979, error dismissed 43 S.Ct .699, 
262 U.S. 731, .67 L.Bd. 1205. 

Minn.—Petition of S.R.A, Inc,, 7 N. 

W. 2d 484, 213 Minn. 487. 

Mont.-r-Graham v, Board of Exami¬ 
ners of State, 156 P.2d 956, 116 
Mont 584—Mulhblland v. Ayers, 99 
P.2d 234, 109 Mont 658—State v. 
Moody, 230 P. 576, 71 Mont 473— 
Edwards v. Lewis and Clark Coun¬ 
ty, 165 P. 2B7i 63 Mont 369. . 

Or.—State ex rel. Powers v. Welch, 
259 P.2d U2, 198 Or. 670—Portland- 
Pendleton Motor Transp. Co. v, 
Helteel, 265 P.2d 124, 197 Or. 644-- 
Marr v. Fisher, 187 P.2d 966, .182 
Or, 383—State v. Heeker, 221 P^ 808, 
109 Or. 520—^Kinney v. City of As¬ 
toria, 217 P. 840, 108 Or. 614—Bag- 

' gage & Omnibus Transfer Co. v. 
City of Portland, 164 P. 570, 84 Or. 
343, L.R.A1917P. 1080. 

S.C.—Floyd V. Parker Water & Sew¬ 
er Sub-District 17 S.E.2d 223, 203 
S.C. 276—^Park v. Greenwood CouA- 
ty, 176 S.E. 870, 174 S.C. 35. 

Tex.—Watts V. Mann, Civ.App., 187 
S.W.2d 917, error refused. 

Utah.—Garrett Freight Lines v. State 
Tax Commission, 135 P.2d 623, 103 
Utah 390, 146 AL.R. 1003. 

Va.—Dean V. Paollcelli, 72 S.E.2d 
606, 194 Va. 219—City of Newport 
News V. Elisabeth City County, 55 
S.E.2d 56, 189 Vsu 825—Mumpower 
V. Housing, Authority of City of 
Bristol, 11 S.E.2d 732, 176 Va. 426— 
Morgan v. Commonwealth, 191 S. 
B. 791, 111 AL.R 62—Kirkpatrick 
V. Board of Supers of Arlington 
County, 136 S.E. 186, 146 Va. 113 
—^Breckenridge v.. County School 
Board, 136 S.B. 693, 146 Va. 1— 
City of Richmond v. Virginia Ry. & 
Power Co., 126 S.B. 353, 141 Va, 
69. 

Wash.—Gruen vl Tax Commission, 
211 P.2a *661, 35 Wash.2d 1—State 
ex rel.' Billingtoh v. Sinclair, ^ 1831 


P.2d 813, 28 Wash.2d 575—James 
V. McMillan, 194 P. 823, 113 Wash. 
644.'”' ■ 

W.Va.—State ex rel. Dyer v. Sims, 68 
S.E.2d 766, 134 W.Va. 278, revers¬ 
ed on other grounds 71 S.Ct. 657, 
841 U.S. 22, 95 L.Bd. 713—Harbert 
V. Harrison County Court, 39 S.E.2d 
177, 129 W.Va. 64—Boone v. Boone, 
17 S.B.2d 790, 123 W.Va. 696^ 
Corptui Juris cited in. State Road 
' Commission v. Kanawha County 
Court, 163, S.B. 815, 817, 112 W.Va, 
98. 

12 C.J. p 745 notes 1, 2, p 680 note 
41. 

Season for role 

A. state constitution is almost 
necessarily restrictive in Its nature, 
for the sovereignty has all pov^ers 
which are not expressly, or by neces¬ 
sary, inference, withheld frjom It. 
Ky.—Nolan v. Jones, 284 S.W. 1064, 
215 Ky. 238. 

.12 C.J. p 746 note 1 [a]. 

State or people of state 

(1) -State constitution is not $. 
grant of power to, but a restriction 
or liniitatlbn on ‘ the power of, the 
state. 

Iowa.—Campbell v. Jackson, 118 N. 
W. 755, 140 Iowa 475. 27 L.R.A.,N. 
S., 288. 

Mont.—State v. Keaster, 266 P. 387, 
82 Mont 126. 

(2) In other words, it is not a 
grant of power to the people of the 
state but is a limitation or restraint 
on their power, self-imposed. 

Colo.—Johnson v. McDonald, 49 P. 

2d 1017, 97 Colo. 324. 

Iowa.—Waugh v. Shlrer, 249 N.W. 
246, 216 Iowa 468—Gallamo v. 
Long. 243 N.W, 719, 214 Iowa 805. 
i N.T.—People V. Long Island R. R., 
186 N.Y.S. 694, 113 Misc. 700, re¬ 
versed on other grounds 186 N.T. 
S. 689, 196 App.Div. 897. , 

(3) It has even been asserted that 
it is not a grant of powers to the 
state as a sovereign entity, nor in 
any proper sehse a limitation on Its 
powers as such, in view of the right 
of the people in their sovereign ca¬ 
pacity to revoke any apparent limi¬ 
tation in that regard. 

Va.—Commonwealth v. City of New¬ 
port News, 164 S.E, 689, 168 Va, 621. 

State goTemmeiLt 

State constitution is not a grant of 
power to, but limitation on powers 
of, state government 
Ky.—^Board of Trustees of Police- 
• men's Pension Fund v, Scbupp, 3 
S.W.2d 606, -223 Ky. 269. 

Mont—Cruse v. Flschl, 175 P. 878, 
56 Mont 258. 

Not enabling, but restraining, act 
Ark.—Adams v. Splllyards, 61 S.W. 
2d 686, 187 Ark. 641, 86 A.Ii.R. 1493. 
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Powers defined or deUmited 

In the state constitution, powers 
are only defined or delimited. 

Mo.—State ex rel. Rosebrough Mon¬ 
ument Co. V. City of St Louis. 11 
S.W.2d 1010—State ex rel. Harry L. 
Hussmann Refrigerator & Supply 
Co. v. City of St Loula 5 S.W.2d 
1080, 319 Mo. 497. 

83. Ala.—^Riley v. Bradley, 41 So. 
2d 641, 252 Ala. 282—In re Opinion 
of the Justices, 29 S6.2d 10, 248 
Ala. 590—In re Opinion of the Jus¬ 
tices, 22 So.2d 521, 247 Ala. 66— 
Alabama State Federation of Labor 
• V. McAdory, 18 So.2d 810, 246 Ala, 
I, certiorari dismissed >65 S.Ct 1384, 
326 U.S. 450, 89 L.Bd.’1725—State 

V. Polakow’s Realty Experts, 10 So. 

. 2d 461, 243 Ala. 441, certiorari de¬ 
nied Polakow's Realty Experts v. 
State of Alabama, 63 S.Ct 1155, 319 

U. S. 750, 87 L.Bd. 1705, and 

Strumpf V. State of Alabama, 63 
S.Ct 1155, 319 U.S. 750, 87 L.Bd. 
1706—State ex rel. Wilkinson v. 
Murphy, 186 So. 487. 237 Ala.- 332. 
121 A.L.R. 283—^In re Opinions, of 
the Justices, 149 So. 776, 227 Ala. 
291. 

Ark.-State v. Green, 175 S.W.2d 575. 
206 Ark. 361—Webb v. State, 3 S. 

W. 2d 1000, 176 Ark. 722. 

Colo.—Colacino v. People, 252 P. 350, 

80 Colo. 417. 

Fla.—City of Miami Beach v. Cran- 
don, 35 So.2d 285, 160 Fla. 439, 

Ill.—^Nielsen v. City of Chicago, 161 
N.B. 768, 330 III. 301—Italia Amer¬ 
ica Shipping Corporation v. Nelson. 
154 N.B. 198, 323 Ill. 427—People 

V. City of Chicago, 152 N.E. 141, 
321 Dl. 466. 

Ky.—Commonwealth ex rel. Attorney 
General v. Howard, 180 S.W.2d 
415, 297 Ky. 488. 

Me.—^Baxter v. Watervllle Sewerage 
Dlst.. 79 A.2d 586. 146 Me. 211— 
In re Opinion of the Justices, 19 A. 
2d 63, 137 Me. 350. 

Miss.—Moore v. Grillls, 39 So.2d 505, 
205 Miss. 865, 10 A.L.R.2d 1423. 
Mo.—State ex rel. Creamer, v. Blair, 
270 S.W.2d 1—^Hickey v. Board of 
Ed. of City of St Louis. 256 S.W. 
2d 775, 363 Mo. 1039—Kansas City 
V. Fishman, 241 S.W.2d 377, 362 
Mo. $52—State ex reL Randolph 
County V. Walden. 206 S.W.2d 979, 
357 Mo, 167—State ex rtt Gaines 

V. Canada^ 113 S.W.2d 783, 342 Mo. 
121, reversed on other grounds 59 S. 
Ct 232, 306 U.S. 337, 83 KEd. 208, 
rehearing denied 59 S.Ct 366, 303 
U.S. 676, 83 L.Bd. 437, mandate 
conformed to 131 S.W.2d 217, 344 
Mo. 1238. 

Mont—State -v. Rogge, 257 P, 1029, 
80 Mont. 1. 

Neb.—Sommervllle v. Johnson, 30 N, 

W. 2d 677,149 Neb, 167—Swanson v. 
State, 271 N.W. 264. 132 Neb. 82— 
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of power to, but as a limitation or restriction of i the power of, the legislature.^^ According to, some 


Blmen v; State Board of Equaliza¬ 
tion and Assessment, 231 N.W. 772, 
120 Neb. 141. 

Nev.—^Kingr v.. Board of Regent of 
University of Nev., 200 P.2d 221, 
66 Nev. 683. 

N.J.—^Behnke v. New Jersey Highway 
Authority, 97 A2d 647, 13 N.J. 14. 

State V. Bfldinotti, 21. A.2d 291, 
127 N.J.Law 46—State v. Murzda, 
183 A. 306, 116 N.J.Law 219. , 

N.M.—Corpus Juris quoted in. State v. 
Connelly. 46 P.2d 1097, 1102, 39 N.M. 
312. 

N.D.—State ex rel. Rausch v. Amer¬ 
ada Petroleum Corp., 49 N.W.2d 14, 
78 N.D. 247—Baird v. Burke Coun¬ 
ty, 205 N.W. 17, 63 N.D. 140. 

Or.—State v. Farnham, 234, P. .806, 
114 Or, 32.V 

S.C.—^Beaufort County v. Jasper 
County, 68 S.B.2d 421, 220 S.C. 469 
—^Parker v. Bates, 66 S.E.2d 723, 
216 S.C. 62—Gaud v. Walker. 63 S. 

B. 2d 316, 214 S.C. 461-^croggie v. 
Bates, 48 'S.B,2d 634, 213 S.C. 141— 
Byrd V. Lawrimore, 47 S.B.2d 728, 
212 S.C. 281—McLure v. McBlroy. 
44 S.B.2d 101, 211 S.C. 106—Smith 
v.’ Robertson, 41 S.B.2d 631, 210 S. 

C. 99—Moseley v. Welch, 39 S.E.2d 
133, 209 S.C. 19—BUerbe v. David, 
8 S.E.2d 518, 193 S.C. 332—State ex 
rel. Colemfui v. Lewis, 186 S.E. 625, 
181 S.C. 10^—Clarke v. South Caro¬ 
lina Public Service Authority, 181 
S.E. 481, 177 S.C. 427—State v. 
Bi^ad River Power Co., 181 S.E. 
41, 177 S.C. 240—Scroggie v. Scar¬ 
borough, 160 S.B: 596, 162 S.C. 218 
—^Duke Power Co. v. Bell, 162 S.B. 
865, 166 S.C. 299. 

Va.—Strawberry Hill Land Corpora¬ 
tion V, Starbuck, 97 S.B. 362, 124 
Va. 71—^Pine v. ^Commonwealth, 93 
S.B. 652, 121 Va 812. 

Wash.—Union High School Dist No. 
1, Skagit County, v. Taxpayers of 
Union High School Dist No. 1. of 
Skagit County, 172 P.2d 501, 26 
Wash.2d 1. 

12 C.J. p 745 notes 1, 2. 

Ttot source of authority; Uxultatiou 

(1) The state constitution is not 
the source of legislative authority; 
it is the embodiment of certain pre¬ 
rogatives of sovereigpty, and con¬ 
tains certain limitations self-imposed 
by the people. 

Tenn.—State v, Thomason, 221 S.W. 
491, 142 Tenn. 527—^Poster v. Rob¬ 
erts, 219 S.W. 729, 142 Tenn. 627. 

(2) By such constitution, the peo¬ 
ple have simply placed limitations on 
their power to legislate. 

Mont—State v. Cooney, 225 P. 1007, 
70 Mont 365, 

OCieglslattve power measured by 11ml-‘ 
tatlom not by grant 
Me.—^In re Opinion of the Justices, 19 
A.2d 63, 137 Me. 360—In re Opin¬ 
ion of the Justices, 174 A. 845, 132. 


^ Me.-■ 619*-»-Hamilton v. Portland 
State Pier Site Dist, 112 A. 836, 

. 120 Me. 16. 

84. U.S.—^Board of Public Instruc¬ 
tion for Polk County, Fla. V. Gil¬ 
lespie, C.C.A.FIa., 81 F.2d 586. 

Ala.—Opinion of the Justices, 81 So. 
2d 688. 

Hails V. State, 75 So. 724, 16 
AlaApp. 132. 

Ariz.—Holmes v. Osborn, . 115 P.2d 
776, 67 Ariz. 622. 

Ark.—Gipson v. Ingram, 223 S.W.2d 
696,. 215 Ark. 812—Wiseman v. 
Phillips, 84 S.W.2d 91, 191 Ark. 63 
—Lambert v. Wharf Improvement 
Dist. No. 1 of Helena 295 S.W. 730, 
174 Ark. 478, ■ 

Cal.—City of Los Angeles v. Post 
War Public. Works Review Bd., 
166 P.2d 746, 26 Cal.2d 101—Delan¬ 
ey V. Lowery, 154 P.2d 674, 25 Cal. 
2d 661, followed in Hoyt v. Woody, 
164 P.2d 680, 26 Cal.2d 947—Collins 
V. Riley. 162 P.2d 169, 24 Cal.2d 
912—Pitts V, Superior Court in and 
for Los Angeles County, 67 P.2d 
610, 6 Cal.2d 230. 

Copeland v, Kern County, 234 P, 
2d 314, 106 Cal.App.2d 821—Slavich 
V. Walsh, 186 P.2d 36, 82 CaLApp. 
2d 228—People y. Keith Ry. Equip¬ 
ment Co„ 16i P.2d 244, 70 Cal.App. 
2d 939—^Roth Drugs v. Johnson, 67 
P.2d 1022, 13 CaLApp.2d 720—Jen¬ 
sen V. McCullough, 271 P. 668. 94 
Cal.App. 382, mandate corrected on 
other grounds 278 P. 249, 99 Cal. 
App. 217. 

Del.—State ex reL Morford v. Emer¬ 
son,'10 A.2d 515, 1 Terry 328, af¬ 
firmed 14 A.2d 378,. 1 Terry 496. 

State ex rel. Green v. CoUison, 
Super., 197 A, 836, 9 W.W.Harr. 

■ 245, reversed on other grounds 2 
A,2d 97, 9 W.W.Harr. 460, 119 A.L. 
R. 1422. 

Fla—City of Miami Beach v. Cran- 
don, 86 So.2d 286, 160 Fla 439— 
Fowler v. Turner, 26 So.2d 792, 167 
Fla 629—Savage v. Board of Pub-' 
lie Instruction for Hillsborough 
County. 133 So. 341, 101 Pla 1362— 
Board of Com’rs of Everglades 
Drainage Dist. v. Forbes Pioneer 
Boat Line, 86 So. 199, 80 Fla 252, 
reversed on other grounds Forbes 
Pioneer Boa^t Line v. Bo^d of 
Corners of Everglades Drainage 
Dist., 42 S.Ct. 326, 268 U.S. 838, 
66 L.Bd. 647. 

Ill.—^People V. Chicago Transit Au¬ 
thority, 64 N.B.2d 4, 392 Ill. 77— 
People ex rel. Greening v. Bartholf, 
68 N.B.2d 172, 888 Ill. 445—People 
ex rel. Petersen v. Hughes, 26 N.B. 
2d 76, 372 Ill. 602—City of Chicago 
V. cook County, 18 N.E.2d 890, 370. 
Ill. 301. 

Unitbd Biscuit Co. of America v. 
Voss Truck Lines, 92 N.B.2d 478, 
840 llLApp. 503, -feversed on other 
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grounds 9S N.S.2d 439, 407 ni. 488 
—^McGlynn & McGlynn v. Louis¬ 
ville & N. R. Co., 40 N.B.2d 639, 313 
' Ill.App. 396, reversed on other 
grounds 44 N,B.2d 841, 881 Ill. 66— 
-Fenske Bros. v. Upholsterers* In¬ 
ternational Union of. North Ameri¬ 
ca Local No. 18, 193 N.E. 112, 368 
HI. 239, 97 A.L.R. 1318, certiorari 
denied 65 S.Ct. 645, 2.96 U.S. 734, 79 
L.Ed. 1682--^Hunt v. Rosenbaum 
Grain Corporation, 189 N.E. 907, 
366 Ill. 604—People v. City of Chi¬ 
cago, 182 N.E. 419, 349 IIL 804— 
Taylorville Sanitary Dist. v. Win¬ 
slow, 147 N.E. 401, 317 Ill. 26—Pea¬ 
body V. Russel, 134 N.E. 148, 301 
IIL '439—^Hubbard v. Dunne, 116 N. 
B. 210, 276 Ill. 698—Hannab v. Peo¬ 
ple, 64 N.B. 778, 198 Ill: 77. . 

Iowa—^Bekerson v. Des Moines, 115 
N.W.. 177, 137 Iowa 452. 

Ky.—^Batesville Casket Co. v. Fields, 
155 S.W.2d -743, 288 Ky. 104~rBur- 
ton V. Mayer, 118 S.W.2d 161, 274 
Ky. 245—^Rouse v. Johnson, 28 S.W. 
2d 746, 234 Ky. 473, 70 A.L.R. 1077 
—^District Board of Tuberculosis 
Sanatorium Trustees for Fayette 
County V. City of Lexington, 12 S. 
W.2d 348, 227 Ky. 7. 

La—State v. Pete, 20 So.2d 868, 206 
La 1078. 

MiSs.—^Farrar v. State, 2 So.2d 146, 
191 Miss. 1. 

Mo.—City of Maryville v. Cushman, 
249 S.W.2d 347, 363 Mo. 87—State 
V. Day-Brite Lighting, 240 S.W.2d 
886, 362 Mo. 299, affirmed Day-Brite 
Lighting V. State of Missouri, 72 S. 
Ct. 406, 342 U.S. 421, 96 L.Bd. 469, 
rehearing denied 7.2 S.Ct. 674, 343 

U. S. 921, 96 L.Ed. 1334—Bohr^r v. 
Toberman, 227 S.W.2d 719, 360 Mo. 
244—^Household Finance Corp. v. 

. Shafifner, 203 S.W.2d 734, 356 Mo. 

808—^Vrooman v. City of St. Louis, 

• 88 S.W.2d 189, 337 Mo. 933—State 

V. . Shelby, 64 S.W.2d 269, 333 Mo. 
1036—^tate ex rel. McDonald v. 
Lollis, 83 S.W.2d 98, 326 Mo. 644— 
State ex rel. Rhodes y. Public Serv¬ 
ice Commission, 194 S.W. 287, 270* 
Mo. 547. 

Mont.—State ex rel. Board of Corners 
of Valley County v. Bruce, 77 P.2d 
403, affirmed 69 S.Ct 465. 305 U.S. 
677, 88 L.Ed. 863—State ex rel. Du 
Fresne v. Leslie. 60 P.2d 960, lOO 
Mont. 449, 101 A.L.R. 1329—State 
V. Johnsop, 243 P. 1073, 75 Mont. 
.240—^Heckman v. Custer County, 
223 P..916, 70 Mont 84. 

Or.—Jory v. Martin, 66 P.2d 1093, 153 
Or. 278—^Loe v. Britting, 287 P. 74,. 
132 Or. 672—Jones v. Hoss, 286 P. 
205, 132 Or. 176. 

S.C,—Carolina Music Co. v. Query. 
6 S.H2d 473, 192 S.C. 308—Corpus 
Juris quoted ia Crawford v. John¬ 
ston, 181 S.B, 476, 480, 177 S.C. 399 
—^Park V.. Greenwood County, 176 
S.B. 870, 174 S.C. 36. 
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cases, however, a state constitution is a grant or j delegation of power to the legislature, and it pos- 


Tex.—^Dallas County Levee Improve¬ 
ment Diet. No. 6 V. Rugrel, Civ.App., 
20 S.W.2d 148» reversed on other 
grounds, Com.App., 36 S.W.2d 188 
—<31ty of Wichita Falls v. Conti¬ 
nental Oil Co., Civ.App., 5 S.W.2d 
561, certified questions answered 1 
S.W.2d 696, 117 Tex. 256, and re¬ 
versed on other grounds Continen¬ 
tal Oil Co. V. City of Wichita Falls. 
Com.App., 42 S.W.2d 236. 

Utah.—Spence v. Utah State Agr. 
College, 226 P.2d 18, 119 Utah 104 
—Wadsworth v. Santaquin City, 28 
P.2d 161, 83 Utah 321. 

Vt—Rafus V. Daley, 164 A- 696, 103 
Vt. 426. 

Va.—Godwin v. Board of Sup’rs of 
Nansemond County, 171 S.B. 521, 
161 Va. 494—Quesinberry v. Hull, 
165 S.B. 382, 169 Va. 270—Janies 
River & Kanawha Power Co. v. Old 
Dominion Iron & Steel Corporation, 
122 S.E. 344, 138 Va. 461-<Jity of 
Roanoke v. Elliott, 96 S.E. 819, 123 
Va. 393. 

Wash.—State ex rel. Robinson v. 
Fluent, 191 P.2d 241, 30 Wash.2d 
194, certiorari denied Washington 
Pension Union v. State of Wash., 
ex rel. Robinson, 69 S.Ot 66. 335 

U.S. 844, 93 L.Ed. 394—State ex 
reL Pischue v. Olson. 21 P.2d 616, 
173 Wash. 60—State v. Clausen, 296 
P. 1119, 161 Wash. 700—State v. 
Clausen, 263 P. 805, 142 Wash. 450. 
W.Va.—State ex rel. Fox v. Brew¬ 
ster, 84 S.E.2d 231—Eskew v. Buek- 
hannon Bank, 177 S.E. 433, 116 W. 
Va. 679—State Road Commission v. 
Kanawha County Court, 163 S.E. 
815, 112 W.Va. 98. 

12 C.J. p 746 notes 1, 2, p 748 note 8, 
p 805 note 48. 

Political subdivisions 

(1) Provision of Const S 166 for 
classification of cities and definition 
of their powers by general law did 
not grant legislature such authority, 
but limited its otherwise absolute 
power. 

Ky.—Board of Trustees of Police¬ 
men’s Pension Fund v. Schupp, 3 
S.W.2d 606, 223 Ky. 269. 

(2) Provision of Const art 11 § 20, 
that legislature may impose limita¬ 
tions as to fiscal affairs of political 
subdivisions, after a certain date, has 
been regarded as a grant rather than 
a limitation, of power. 

Cal.—^Los Angeles Gas & Electric 
Corporation v. City Council of City 
of Seal Beach, 63 P.2d 326, 18 Cal. 
App.2d 97. 

<3> In a later case, however, the 
provision was regarded as restrictive 
in nature. 

Cal.—Robison v. Payne, 66 P.2d 710, 
20 Oal.App.2d 103. 

Xoliereat power 

(1) According to some cases, the 
legislature exercises inherent power 


restricted only by the provisions of 
the constitution. 

Fla.—State ex rel. Green v. Pearson, 
14 So.2d 566, 163 Fla. 314—State 

V. Board of Public Instruction for 
Dade County, 170 So. 602, 126 Fla. 
142. 

Ill.—Fiedler v. Eckfeldt, 166 N.E. 
604, 336 IlL 11. 

Mont.—State ex rel. Gebhardt v. City 
Council of Helena, 65 P.2d 671, 102 
Mont 27—State ex reL City of Mis¬ 
soula V. Holmes, 47 P.2d 624, 100 
Mont 266, 100 A.L.R. 681—State ex 
rel. Sparling v. Hitsman, 44 P.2d 
747, 99 Mont 521—O’Connell v. 
State Board of Equalization, 25 P. 
2d 114, 95 Mont 91—State v. Erick¬ 
son, 19 P.2d 227, 93 Mont 466— 
State V. Keaster, 266 P. 887, 82 
Mont 126—Mills v. Stewart, 247 
P. 332, 76 Mont 429, 47 A.L.R. 424 
—State V. State Board of Equali¬ 
zation, 185 P. 708, 186 P. 697, 66 
Mont. 413—State ex rel. Sam Toi v. 
French, 41 P. 1078, 17 Mont 64, 
30 L.R.A. 416. 

Tex,—City of Denison v. Municipal 
Gas Co., Civ.App., 257 S.W. 616, af¬ 
firmed 3 S.W.2d 794, 117 Tex. 291. 

(2) Powers not expressly withheld 
by constitution from legislature in¬ 
here in it, where constitutional provi¬ 
sion is not self-executing. 

Pa.—Commonwealth ex rel. Kelley v. 
Keiser, 16 A.2d 307, 340 Pa. 69. 

Sa Kansas 

(1) The constitution limits rather 
than confers power. 

Kan.—Hunt v. Eddy, 90 P-2d 747, 150 
Kan. 1—^Lemons v. Noller, 63 P.2d 
177, 144 Kan. 813—Wulf v. Kan¬ 
sas City, 94 P. 207, 77 Kan. 358— 
Board of Com'rs of Sumner County 
V. City of Wellington, 72 P. 216, 
66 Kan. 590, 60 L.R.A. 860, 97 Am. 
S.R. 396. 

(2) The view has been expressed, 
however, that the legislature has no 
inherent power, but only such as it 
derives from the people through the 
constitution, and that, in view of the 
provision of the Bill of Rights § 20, 
that all powers not herein delegated 
remain with the people, the legisla¬ 
ture cannot exercise any power re¬ 
tained by the people or not delegated 
by the people to the legislature. 

Kan.—State v. Knapp, 163 P. 181, 99 

Kan. 852, L.R.A.1917C 1034—Leav¬ 
enworth County V. Miller, 7 Kan. 
479, 12 Am.R. 425. 

In Maryland 

(1) The powers of the legislature 
are not derived from grants in the 
state constitution, nor from any clas¬ 
sifications made use of in discussions 
of power. 

Md.—^Leonard v. Earle, 141 A- 714, 165 
Md. 252, affirmed 49 S.Ct 372. 279 
U.S. 392, 73 L.Ed. 754, 
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(2) Constitutional provisions do 
not operate as grant of power, but 
constitute limitations thereupon 
which would otherwise be without 
limit. 

Md.—Tawes v. Strouse, 35 A.2d 233, 
182 Md. 608. 

(3) It has been held that the state 
legislature at all times exercises a 
delegated power and its action is 
subject to the test of reasonableness. 
Md.—Smith v. Higinbothom, 48 A.2d 

764, 187 Md. 115. 

Xn Michigan 

(1) It has been asserted that the 
state constitution is not a grant of 
power but is a limitation on author¬ 
ity. 

Mich.—^Attorney General ex rel. O'¬ 
Hara V. Montgomery, 267 N.W. 550, 
276 Mich. 604. 

(2) The rule has been recognized in 
respect of the legislature. 

Mich.—^Huron-Clinton Metropolitan 

Authority v. Boards of Sup’rs of 
Wayne, Washtenaw, Livingston, 
Oakland and Macomb Counties, 1 N. 

W.2d 430, 300 Mich. 1—In re Brew¬ 
ster Street Housing Site in City of 
Detroit. 289 N.W. 493, 291 Mich. 
313—Ex parte Palm, 238 N.W. 732, 
255 Mich. 632, certiorari denied 
People of State of Michigan ex rel. 
Palm V. Jackson, 52 S.Ct. 409, 285 

U. S. 647, 76 L.Ed. 938—Moore v. 
Harrison. 195 N.W. 306. 224 Mich. 
612—Child Welfare Soc. of Flint 

V. Kennedy School Dist., 189 N.W. 
1002, 220 Mich. 290. 

(3) The function of a state consti¬ 
tution is not to legislate in detail, 
but to generally set limits upon the 
otherwise plenary powers of the leg¬ 
islature. 

Mich.—Romano v. Aten, 35 N.W.2d 
701, 323 Mich. 533. 

(4) It has been stated, however, 
that the legislature obtains legisla¬ 
tive power by grant In the state con¬ 
stitution. 

Mich.—^Washington-Detrolt Theater 
Co. V. Moore, 229 N.W* 618, 249 
Mich. 673, 68 A.L.R. 105. 

In. North Carolina 

(1) In a comparatively early case, 
it was laid down that, in view of the 
provision of the constitution that all 
powers not herein delegated remain 
with the people, the legislature, like 
the other departments of govern¬ 
ment, acts under a grant of powers. 
N.C.—People v. McKee, 68 N.C. 429. 
12 C.J. p 748 note 6 [dj. 

(2) Subsequently, however. It has 
been held that the constitution is not 
a grant of powers, hut is one of lim¬ 
itations. 

N.C.—Purser v. Ledbetter, 40 S.E.2d 
- 702, 227 N.C. 1—Greensboro-High- 
Point Airport Authority v. John¬ 
son, 36 S.E.2d 803, 226 N.C. 1—^Yar- 
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sesses only such powers as have' been conferred on 
it by the constitution.*® In general, the cases which 
take the view that the constitution is a grant of 
power to the legislature adopt the theory that the 


constitution contains a general grant of legislative 
power to the legislature, which power is subject to 
prohibitions and limitations imposed by other pro¬ 
visions of the constitution.*® In any event, the 


borougn V. North Carolina Park 
Commission, 146 S.B. 563, 196 N. 
C. 284. 

(3) The nature of the constitution 
in this regard has been summarized 
by stating that the constitution is a 
constitution of limitations under 
which powers not surrendered ex¬ 
pressly 6r by necessary implication 
are reserved to the people to be ex¬ 
ercised by the general assembly; 
N.C.—Greensboro-High-Point. Airport 
Authority v. Johnson, 36 S.E.2d 803, 
226 N.C. 1—Wells v. Housing Au¬ 
thority of City of Wilmington, 197 
S.E. 693, 213 N.C. 744. 

85. Xn Cosmeotiout 

(1) The view is now taken that 
the constitution is a grant, and not 
a limitation, of power. 

Conn.—State v. Coleman, 113 A 386, 
96 Conn. 190. 

12 C.J. p 748 note 6 [a]. 

<2) In some earlier cases, it was 
regarded as a limitation, and not a 
grant of power. 

Conn.—^Wheeler’s Appeal, 45 Conn. 
306. 

12 C.J. p 748 note 6 Ca]. 

Xn Oklahoma 

(1) It has been said that the pow¬ 
ers of the legislature are such as are 
given to it expressly, or by clear 
implication, in the constitution, and 
that powers not expressly, nor by 
necessary implication, granted, in¬ 
here in the people of the state. 
Simpson v. Hill, 263 P. 635, 128 Okl. 

269, 66 AL.It 706. 

(2) A constitutional provision au¬ 
thorizing legislature to enact laws 
providing for a mandatory primary 
system and stating that ‘‘this pro¬ 
vision shall not exclude the right of 
the people to place on the ballot by 
petition any non-partisan candidate" 
was neither a grant of power nor a 
reservation of power in the people, 
but was simply a limitation of the 
power on the legislature. 

Okl.—Maddox v. Hunt, 83 P.2d 653, 
183 Okl. 465. 

Xn Wisoonsln 

(1) It h€us been said that the legis¬ 
lature at all times exercises a dele¬ 
gated power and that its action is 
always subject to the test of reason¬ 
ableness. 

Wis.—State v. Kohler, 228 N.W. 896, 
200 Wis. 518, 69 AUR. 348. 

(2) The constitution is not so much 
a grant as a limitation of power. 
Wis.—City of Manitowoc v. Town of 

Manitowoc Rapids, Manitowoc 
County, 286 N.W. 403, 231 Wis. 
94—Outagamie County v. Zuehlke, 
161 N.W. 6, 166 Wis. 32. 

16 C.J.S.—13 


86. Xh Xndlasia ' 

(1) In considering the power of 
the state legislature, the view ap¬ 
parently has been taken In some 
cases that the state constitution is 
a limitation, and not a grant of, 
power. 

Ind.—Schmitt v. P. W. Cook Brewing 
Co., 120 N.E. 19, 187 Ind. 623, 3 
AL.R. 270—State v. Wlggam, 118 
N.E. 684, 187 Ind. 169—State v. 
Patterson, 106 N.B. 228, 181 Ind. 
660. 

12 C.J. p 748 note 6 [b]. 

(2) A somewhat different view has 
been taken in stating that the con¬ 
stitution carries a general grant of 
legislative power which is subject 
only to such limitations as are con¬ 
tained in other provisions of the con¬ 
stitution: that is, the constitution 
is not a limited grant of power but 
is a delegation of full power with 
limitations expressed in the constitu¬ 
tion. 

Ind.—Wright v. House, 121 N.B. 438, 
188 Ind. 247. 

12 C.J. P 748 note 6 fb]. 

(3) It has been stated that the 
legislature has no inherent rights 
and that its powers are derived from, 
and that it has only such power as 
is granted by, the constitution. 

Ind.—^Bennett v. Jackson, 116 N.B. 
921, 186 Ind." 638—State v. Denny, 
21 N.E. 274, 118 Ind. 449, 4 L.R.A 
66 . 

12 C.J. p 748 note 6 [b]. 

Xn Ohio 

(1) The view has been expressed 
that state constitutions are primarily 
limitations on political power, and 
secondarily delegations of political 
power. 

Ohio.—In re Hawke, 140 N.B. 583, 107 
Ohio St. 341. 

Kraus v. City of Cleveland, Com. 
PL, 94 N.E.2d 814, affirmed 96 N.B.. 
2d 314, 89 Ohio App. 604, appeal 
dismissed 97 N.B.2d 549, 166 Ohio 
St. 98. 

(2> It has been held that the con¬ 
stitution is a limitation on power as 
distinguished from a grant of power. 
Ohio.—^In re Coppola, 98 N.H.2d 807, 
165 Ohio St. 829—^Zangerle v. City 
of Cleveland, Division of Munici¬ 
pal Transp., 61 N.B.2d 720, 145 Ohio 
St 347—State ex rel. City of 
Youngstown v. Jones, 24 N.B.2d 442, 
186 Ohio St 130. 

State ex reL Helsel v. Board of 
Comers of Cuyahoga County, Com. 
PL, 79 N.B.2d 698, affirmed 78 N.B. 
2d 694, appeal dismissed 79 N.B.2d 
. 911, 149 Ohio St 588. | 
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(8) It has also been stated that, 
except as limited by the federal and 
state constitutions, the power of the 
general assembly to legislate is in¬ 
herent 

Ohio.—Pohl V. State, 182 N.E. 20, 102 
Ohio St 474. 

(4) The legislature has no inherent 
political power, but whatever power 
it possesses is a delegated power and 
the constitution is the instrument by 
which such power is conferred. 

Ohio.—^Underwood Vi Isham, 22 N.B. 
2d 468, <61 Ohio App. 129, appeal 
dismissed 20 N.E.2d 719, 136 Ohio 
St 320. 

(6) Under constitutional provision 
that rights not delegated therein re¬ 
main with the people, the legislature 
was authorized to exercise only such 
powers as were delegated to it in con¬ 
stitution or as were necessary and 
proper for carrying the delegated 
powers into execution. 

Ohio.—State ex rel. Gustafson v.. 
Krause, App„ 84 N.B. 2d 68, affirm¬ 
ed 1 N.E.2d 937, 181 Ohio St. 97. 

(6) A provision of the constitution 
that all powers, not hereby delegated, 
remain with the people, has been cit¬ 
ed in reaching the conclusion that 
the constitution is a delegation of 
general legislative power. 

Ohio.—Cincinnati, etc., R. Co. v. 
Clinton County, 1 Ohio St 77. 

(7) The legislature cannot exceed 
the powers granted to it by the con¬ 
stitution. 

Ohio.—^Heald v. City of Cleveland, 19 
Ohio N.P.,N.S., 805. 

(8) Since the legislature exer¬ 
cises only delegated authority, any 
act passed by it not falling within 
the scope of its authority, is clearly 
void as though expressly prohibited. 
Ohio.—^Hoffman v. EZnollman, 20 N.B. 

2d 221, 135 Ohio St 170. 

Za South Dakota 

(1) It has been said that the leg¬ 
islature has only such power as is 
granted to it by the constitution and 
that the power conferred upon the 
legislature is a grant of power lim¬ 
ited and defined by the terms of the 
grant 

S.D.—State v. Pyle, 226 N.W. 280, 55 
S.D. 269. 

(2) It has also been stated that 
the constitution is a limitation of 
power restrictive in nature. 

S.D.—State v. Reeves, 184 N.W. 998, 
44 S.D. 668. 

(8) Authority to act granted to the 
legislature by the constitution is sub¬ 
ject to other not inconsistent provi¬ 
sions of constitution. 
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constitution is not usually a grant of enumerated 
or specified powers to the legislature.^*^ 

According to some cases, while a state constitu¬ 
tion is a limitation on, and not a grant of power 
to, the legislative department of the government, it 
is a grant of power to the other departments, and 
neither the executive nor the judiciary can exer¬ 
cise any authority or power except such as are 
clearly granted by the constitution but such 
generalization must yield to the language of the 
particular constitution under consideration, and this 
distinction does not appear in the delegation of leg¬ 
islative and judicial power contained in some con¬ 
stitutions.^® Furthermore, it has been stated broad¬ 
ly that the constitution is not a grant of, but is a 
limitation on, power exercised by the several de¬ 
partments of the state government.®® 


16 C.J.S. 

The state or the people of the state possess such 
legislative power as has not been surrendered to 
the federal government and has not been denied to 
the state or the people by the constitutions of the 
United States and of the state,®i and the people may 
exercise such power through the state legislature,®^ 
or may reserve to themselves the exercise of legis¬ 
lative powers by means of the initiative and refer¬ 
endum, as long as a republican form of govern¬ 
ment is preserved, as discussed infra § 143. 

While in a certain sense the constitution is the 
measure of the rights and powers of the legisla¬ 
ture,®® and there has been a broad generalization 
to the effect that the state constitutions define to a 
certainty what the powers of each branch of the 
government are and determine w'hat rights the 
people have delegated to their representatives and 
what they have reserved for themselves,®^ the leg- 


N.D.—Gibbs V. Bepgh, 214 N.W. 83 8» 
61 }Sr.D. 432. 

87. Ark.—Wiseman v. Phillips, 84 S. 
W.2d 91, 191 Ark. 63—Bush v. Mar- 
tineau, 296 S.W. 9, 174 Ark. 214. 

Mich.—^Younff v. City of Ann Arbor, 
255 N.W. 6T9. 267 Mich. 241. 

Mont—State ex rel. Sparlingr, 44 P. 
2d 747, 99 Mont 621—State v. 
Keaster, 266 P. 387, 82 Mont 106. 
MUnre expressly to grant not wltlL. 
holdixLg 

Legislative power is not regarded 
as granted power measured by the 
constitution in the sense that powers 
not expressly conferred are to be re¬ 
garded as withheld. 

N.M.—State v. Medler, 142 P. 376, 19 
N.M. 252. 

88. Md.—^Dal Maso v. Board of 
Com'rs of Prince George's County, 
34 A.2d 464, 182 Md. 260. 

Neb.—^Blmen v. State Board of 
Bquallzation and Assessment, 231 
N.W. 772, 120 Neb. 141. 

N.D.—State ex rel. Johnson v. Baker, 
21 N.W.2d 866, 74 N.D. 244. 

12 C.J. p 748 note 8, p 805 note 37. 
Powers of governor see States § 60, 
Power Included In grant 
While the state courts receive judi¬ 
cial power by grant in the state con¬ 
stitution, the whole of such power 
reposing in the sovereignty is grant¬ 
ed to the courts, except as it may be 
restricted in such constitution. 

Mich.—Washington-Betrolt Theater 
Co. V. Moore, 229 N.W. 618, 249 
Mich. 678, 68 A.L.B. 105. 

Power of ajppolntment 
The constitutional provision that 
the governor shall have the power, 
unless otherwise provided in the con¬ 
stitution,. to appoint with the consent 
of a m^orlty of the senators, such 
omcers as he is authorized by the 
constitution or by law to appoint, is a 


grant of power and not a limitation 
of power. 

Del.—State ex rel. Morford v. Em¬ 
erson, 8 A.2d 154, 1 Terry 233. 
PreUmlnary exaaeninatioiis 
Constitutional provision that Judg¬ 
es of district courts “may” hold pre¬ 
liminary examinations in cases of 
felony constitutes a grant of power 
and not a limitation of power. 

Utah.—State v. McIntyre, 66 P.2d 
879, 92 Utah 177. 

89. Mo.—^In re Richards, 63 S.W.2d 
672, 333 Mo. 907. 

90.1 Mont—State ex rel. DuPresne 
y. Leslie, 60 P.2d 950, 100 Mont 
449, 101 A.L.R. 1329—Great North¬ 
ern Utilities Co. V. Public Service 
Commission, 293 P. 294, 88 Mont 
180—^Hilger v. Moore, 182 P. 477, 
56 Mont 146. 

91. Ariz.—Corpus Juris Secundum 
cited in Barhart v. Prohmiller, 178 
P.2d 436, 438, 65 Ariz. 221. 

Cal.—Simpson v. Payne, 261 P. 824, 
79 Cal.App. 780. 

Colo.—Johnson v. McDonald, 49 P.2d 
1017, 97 Colo. 324. 

Ill.—^Brotherhood of R. Trainmen v. 
Terminal R. Ass'n of St Louis, 41 
N.B.2d 481, 879 Ill. 408. affirmed 
Terminal R. Ass'n of St. Louis v. 
Brotherhood of R. Trainmen, 63 S. 
Ct 420, 318 U.S. 1, 87. L.Ed. 571— 
People V. Lloyd, 136 N.B. 605, 304 
Ill. 23. 

Ind.—Schmitt v. P. W. Cook Brew¬ 
ing Co., 120 N.E. 19, 187 Ind. 623, 3 
A.L.R. 270. 

Iowa.—Gallarno v. Long, 248 N.W. 
719, 214 Iowa 806. 

Kan.—^Manning v, Davis, 201 P.2d 113, 
166 Kan. 278. 

Mont—State v. Cooney, 226 P. 1007, 
70 Mont 866. 

Tenn.—^Waldauer v. Britton, 113 S.W. 

2d 1178, 172 Tenn. 649. 

12 C.J. p 746 note 5. 
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Legislative power subject to lizaita.. 
tions 

The legislative power of the state 
is not plenary, but is limited by the 
constitution of the United States and 
by the constitution of the state. 
N.T.—Arverne Bay Const. Co. v. 
Thatcher, 16 N.R2d 687, 278 N.T. 
222 . 

King V. Incorporated Village of 
Ocean Beach, 136 N.T.S.2d 690, 20T 
Misc. 100—Vernon Park Realty v. 
City of Mount Vernon. 122 N.Y.S. 
2d 78. affirmed 125 N.Y.S.2d 112, 282 
App.Div. 890, appeal denied 126 N. 
Y.S.2d 200, 282 App.Div. 958, and in 
which appeal is denied 117 N.E.2d 
919, 306 N.Y. 746, affirmed 121 N.B. 
2d 617, 307 N.Y. 493. 

Beserviug right of election 

If the people by organic law re¬ 
serve right of election to particular 
offices, legislature cannot thereafter 
interfere with this reserved right and 
provide other means for election even 
though no negation of legislative in¬ 
terference is expressly stated in the 
constitution. 

Qa.—^Thompson v. Talmadge. 41 S.E. 
2d 888, 201 Ga. 867. 

92. Cal.—Simpson v. Payne, 251 P. 
324, 79 CaLApp. 780. 

DeL—State ex rel. Green v. CoUison, 
Super., 197 A. 836, 9 W.W.Harr. 245, 
reversed on other grounds 2 A. 2d 
97, 9 W.W.Harr. 460, 119 A.L.Pv. 
1422. 

Iowa.—Gallarno v. XiOng, 243 N.W. 
719, 214 Iowa 805. 

Kan.—^Manning v. Davis, 201 P.2d 
113, 166 Kan. 278. 

Tex.—Whittenberg v. Craven, Com. 
App.. 258 S.W. 152. 

93. Ark.—^Merwin v. Pussell, 124 S. 
W. 1021, 93 Ark. 336. 

94. Ark.—Rison v. Parr, 24 Ark. 161, 
87 AmuD. 52. 
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islative powers are, as a nile,, very g^eral and very 
indefinite,^5 and, in general, the legislature pos¬ 
sesses and may exercise all legislative power, or 
power to enact statutes, of the state or people of 


the state, as hereinbefore defined, subject only to 
the limitations or prohibitions imposed , by the state 
constitution.^® . Subject to such limitations or pro¬ 
hibitions, this power of the legislature has been 


95. N.M.^Corpn8 Jiixls gnoted in 
State V. Connelly, 46 P.2d 1097, 
1102, 39 N.M. 312. 

96- U.S.—^U. S. V. Sherman, D,C.N. 
T., 41 F.Supp. 463. 

Gamsey Coal Co. v. Mudd, D.C. 
Ala., 281 7. 183—American Coal 
Mining Co. v. Si>ecial Coal and Food 
Commission of Indiana, B.CInd., 
268 F. 563, appeal dismissed 42 S. 
Ct. 273, 258 U.S. 632, 60 L..Fd. 801. 
Ala.—Opinion of the Justices, 81 So. 
2d 688—State ex rel. French v. 
Stone, 139 So. 328, 224 Ala. 234. 

l^irmingham Electric Co. v. Har¬ 
ry, 111 So. 39, 21 Ala.App. 488, re¬ 
versed on other grounds 111 So. 41, 
215 Ala. 458—Halls v. State, 75 So. 
724, 16 Ala.App. 132. 

Ariz.—^Barhart v. Frohmlller, 178 P. 
2d 436, 65 Ariz. 221—Board of Re¬ 
gents of University of Arizona v. 
Sullivan, 42 P.2d 619, 45 Ariz. 245. 
Ark.—Gipson v. Ingram, 223 S.W.2d 
595, 215 Ark. 812—Cook v. Walt¬ 
ers Dry Goods Co., 206 S.W.2d 742, 
212 Ark. 486—North Little Rock 
Transp. Co. v. City of North Little 
Rock, 184 S.W.2d 62, 207 Ark. 976, 
159 AL.R. 813—^Baratti v. Eoser 
Gin Co., 177 S.W.2d 760, 206 Ark. 
813—^Hickenbottom v. McCain, 181 
S.W.2d 226, certiorari denied <65 
S.Ct 189, 823 U.S. 777, 89 L.Bd. 
621, rehearing denied 65 S.Ct 267, 
323 U.S. 817, 89 L.Bd. 649—State v. 
Green, 176 S.W.2d 675, 206 Ark. 
361—^Newton v. Edwards, 165 S.W. 
2d 591, 203 Ark. 18—Wiseman v. 
Phillips, 84 S.W.2d 91, 191 Ark. 63 
—Webb V. State, 3 S.W.2d 1000, 176 
Ark. 722—^Lambert v. Wharf Im¬ 
provement Dist No. 1 of Helena, 
295 S.W. 730, 174 Ark. 478, 

Cal.—^Dean v. Euehel, 230 P.2d 811, 
37 CaL2d 97—People v. Keith Ry. 
Equipment Co., 161 P.2d 244, 70 
Cal.App.2d 339—^Fitts v. Superior 
Court in and for Los Angeles Coun¬ 
ty, 57 P.2d 510, 6 Cal.2d 230—Mac¬ 
Millan Co. V. Clarke, 194 P. 1030, 
184 Cal. 491, 17 AL.R. 288. 

Roth Drugs v. Johnson, 67 P.2d 
1022, 13 Cal.App.2d 720. 

Colo.—^Denver Milk Producers v. In¬ 
ternational Broth, of Teamsters, 
Chauffeurs, Warehousemen and 
Helpers’ Union, 183 P.2d 629, 116 
Colo. 389, appeal dismissed 68 S. 
Ct 1015, 334 U.S. 809, 92 L.Ed. 
1741. 

Del.—State ex rel. Morford v. Emer¬ 
son, 10 A2d 616, 1 Terry 328, af¬ 
firmed 14 A2d 378, 1 Terry 496— 
State V. Lyons, 6 A2d 496, 1 Terry 
77. 

Fla.—City of Miami Reach v. Cran- 
don, 36 So.2d 285,* 160 Fla. 439— 


Taylor v. Dorsey, 19 So.2d 876, 155 
Fla. 305—Savage v. Board of Pub? 
Ho Instruction for Hillsborough 
County. 138 So. 341, 101 Fla. 1362. 

Idaho.—^McGoldrick Lumber Co. v. 
Benewah County, 35 P.2d 659, 54 
Idaho 704—^Lloyd Corporation v. 
Bannock County, 25 P.2d 217, 58 
Idaho 478. 

HL-^Bradley v. Casey, 114 N.B.2d 
681, 415 Ill. 676—Herb v. Pitcairn, 
64 N.H.2d 619, 392 Ill. 138—People 
ex rel. McDavid v. Barrett, 19 N.E. 
2d 366, 870 Ill. 47.8, 121 AL.R. 1811 

. —City of Chicago v. Cook County, 
18 N.E.2d 890, 370 Ill. 301—Raines 
V. Board of Trustees of Illinois 
State Teachers* Pension and Retire¬ 
ment Fund, 7 N.B.2d 480, 365 IlL 
610—^Hunt V. Rosenbaum Grain 
Corporation, 189 N.E. 907,= 366 Ill. 
604—^People -v. Barber, 180 N.E. 
633, 348 Ill. 40, 92 AL.R. 1131— 
People V. Nelson. 176 N.E. 69,' 344 
Ill. 46—People v. Swanson, 172 N.B. 
8, 340 Ill. 188—Hagler v. Small. 188 
N.B. 849, 807 IlL 460—Peabody v. 
Russel, 134 N.E. 148, 301 Ill. 439— 
Catholic Bishop of Chicago v. Vil¬ 
lage of Palos Park, 121 N.E. 561, 
286 Ill. 400—Sutter v. Peoples Gas¬ 
light & Coke Co., 120 N.E. 562, 284 
Ill. 684—Hubbard v. Dunne, 116 N. 
B. 210, 276 Ill. 698. 

McGlynn & McGlynn v. Louis¬ 
ville & N. R. Co., 40 N.E.2d 539, 
313 IlLApp. 396, reversed on other 
grounds 44 N.E.2d 841, 381 ni. 55. 

Ind.—Wright v. House. 121 N.E. 433, 
188 Ind, 247—State v. Wiggam, 118 
N.B. 684, 187 Ind. 169. 

Iowa.—State v. District Court of Jef¬ 
ferson County, 238 N.W. 290, 213 
Iowa 822, 80 AL.R. 339—Campbell 
V. Jackson, 118 N.W. 765, 140 Iowa 
475, 27 L.R.A,N.S., 288. 

Ky.—^Louisville & Jefferson County 
Metropolitan Sewer Dist v. Joseph 
E. Seagram & Sons, 211 S.W.2d 122, 
307 Ky, 413, 4 AL.R.2d 688—Rouse 
V. Johnson, 28 S.W.2d 745, 234 Ky. 
473, 70 ALR. 1077—^District Board 
of Tuberculosis Sanatorium Trus¬ 
tees for Payette County v. City of 
Lexington, 12 S.W.2d 348, 227 Ky. 
7—Gross v. Fiscal Court of Jeffer¬ 
son County, 9 S.W.2d 1006, 226 Ky. 
641—Shanks v. Howes, 283 S.W. 
966, 214 Ky. 613—Billeter & Wiley 
V. State Highway Commission, 261 
S.W. 865, 208 Ky. 16—Lakes v. 
Goodloe, 242 S.W. 632, 195 Ky. 240. 

La.—^Ricks v. Department of State 
Civil Service, 8 So.2d 49, 200 La. 
341—State v. Cusimano, 174 So. 352, 
187 La. 269—State ex rel. Porterie 
V. Charity Hospital of Louisiana at 
New Orleans, 161 So. 606, 182 La. 
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268—^Ascension Red Cypress Co. v. 
New River Drainagb Dist., 143 So. 

270, 176 La, 300—State v. Sharp, 

141 So. 859, 174 La. 860. 

Me.—^In re Opinion of the Justices, 
178 A 613, 183 Me. 632. 

Mich.—^Black v. Liquof Control Com¬ 
mission, 85.N.W.2d 269, 823 Mich. 
290—^In re Brewster Street Hous¬ 
ing Site.in City of Detroit 289 N.W. 
493, 291 Mich. 318—Washington- 
Detroit Theater Co. v. Moore, 229 
N.W. 618, 249 Mich. 673, 68 AL.R. 
105., 

Miss.—St Louis A S. F. Ry. Co. v. 
. Benton County, 96 ' So. 689, 132 
Miss. 826. 

Mo.—^Hickey v. Board of Ed. of City 
of St Louis, 266 S.W.2d 776, 363 
Mo. 1039—State ex rel. Crutcher v. 
Koeln, 61 S.W.2d 750, 332 Mo. 1229. 
Mont—Wlllett v. State Bd. of Exam¬ 
iners, 116 P.2d 287, 112 Mont 317— 
State y. Brannon, 288 P. 202, 86 
Mont 200, 67 AL.R. 1020. 

Neb.—Somxnerville v. Johnson, 30 N. 
W.2d 677, 149 Neb. 167—Swanson 
V. State, 271 N.W. 264, 132 Neb. 
82. .. 

Nev.—State v. Lincoln County Power 
Dist No. X 111 P.2d 528, 60 Nev. 
401-^tate V. Williams, 210 P. 996, 
46 Nev, 263. 

N.T.—^McAneny v. Board of Estimate 
and Apportionment of City of New 
Tork, 134 N.E. 187, 232 N.T. 377. 

Cort V. Smith, 291 N.T.S. 64, 249 
App.Div. 1, affirmed 6 N.B.2d 414, 
273 N.T. 481—People v. Young, 46 
N’.Y.S. 772, 18 App.Div. 162, 12 N. 
T.Cr. 287. 

People ex reL Dhcon v. Lewis, 290 
N.T.S. 284, 160 Misc. 827, reversed 
on other grounds 298 N.T.S. 191, 249 
App.Div. 464, affirmed 12 N.E.2d 
603, 276 N.T. 618—Bronx Parkway 
Commission v. Hylan, 198 N.T.S. 

271, 119 Misc. 785, affirmed 200 N. 
T.S. 915, 206 App.Div. 688, affirmed 

142 N.B. 297, 236 N.T. 598. 

N.C.—^Unemplosnnent Compensation 

Commission of North Carolina v. 
Wachovia Rank & Trust Co., 2 S.B. 
2d 692, 215 N.U 491—Thomas v. 
Sandlin, 91 S.E. 1028, 178 N.C. 329. 
Ohio.—State v. Harmon, 31 Ohio St. 
250—^Baker v. City of Cincinnati, 
11 Ohio St 634. 

Green v. Thomas, 175 N.E. 226, 37 
Ohio App. 489, error dismissed 177 
N.E. 766, 128 Ohio St 669. 

Qkl.—Dobbs V. Board of County 
Com’rs of Oklahoma County, 267 P. 
2d 802, 208 Okl. 614—In re Flynn’s 
Estate, 237 P.2d 903, 205 Okl. 311. 
Or.—Wittenberg v. Mutton, 280 P. 
2d 369—State ex, reL Powers v. 
Welch, 269. P.2d 112, 198 Or. .670— 
Portland Pendleton Motor Transp. 
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Co. T. Heltzel, 266 P.2d 124, 197 
Or. 644—Marr v. Fisher, 187 P.2d 
966, 182 Or. 888—Jory v. Martin, 
56 P.2d 1098, 163 Or. 278--Latour- 
ette V. County Court of Clackamas 
County, 281 P. 182, 131 Or. 168— 
State V. Hecker, 221 P. 808, 109 Or. 
520—^Hockhill v. Benson, 191 P. 
497, 97 Or. 176. 

Pa.—Commonwealth v. Wormser, 103 
A. 500, 260 Pa. 44, afflrmingr 67 Pa. 
Super. 444. 

R, I.—Gorham v. Robinson, 186 A. 832, 
67 R.I. 1. ' 

S. C.—^Ashmore v. Greater Greenville 
Sewer Dist., 44 S.B.2d 88, 211 S. 
a 77, 178 A.L.R 397—Taylor v. 
Marsh, 43 S.B.2d 606, 211 S.C. 36— 
Bollln V. Graydon, 181 S.B. 467, 
177 S.C. 874—State v. Gossett, 108 
S.B. 290, 117 S.a 76, 16 A.L.R. 1299. 

Tenn.—Holly v. City of Elizabethton, 
241 S.W.2d 1001, 193 Tenn. 46— 
Joyner v. Priest, 117 S.W.2d 9, 173 
Tenn. 820—^Rushingr v. Tennessee 
Crime Commission, 117 S.W,2d 4, 
173 Tenn. 308—^Bowling: v. Carna¬ 
han, 100 S.W.2d 282, 171 Tenn. 26— 
State V. Graham, 30 S.W.2d 274, 161 
Tenn. 657—^Nashville, C. & St L. 
Ry. V. Marshall County, 30 S.W. 
2d 268, 161 Tenn. 236—Peay v. 
Nolan, 7 S.W.2d 816, 167 Tenn. 222, 
60 A..Lt.R. 408—State v. Thompson, 
221 S.W. 491, 142 Tenn. 627—Fos¬ 
ter V. Roberts, 210 S.W. 729, 142 
Tenn. 360. 

Tex.—Jones v. Williams, 45 S.W.2d 
130, 121 Tex. 94, 79 A.L.R. 983— 
Ferguson v. Wilcox, 28 S.W.2d 626, 
119 Tex. 280. 

Watts V. Mann, Civ.App., 187 S. 
W.2d 917, error refused—^Bowie 
Sewerage Co. v. Bowie Independ¬ 
ent School Dist., Civ.App., 63 S.W. 
2d 1088, error dismissed—^Eucaline 
Medicine Co. v. Standard Inv. Co., 
Civ.App., 26 S.W.2d 269, error re¬ 
fused—City of Wichita Falls v. 
Continental Oil Co., Civ.App., 6 S. 
W.2d 561, certified Questions an¬ 
swered 1 S.W.2d 596, 117 Tex. 256, 
reversed on other grounds Conti¬ 
nental Oil Co. v. City of Wichita 
Palls, Com.App., 42 S.W.2d 236— 
Neff V. Elgin, Civ.App., 270 S.W. 
873—City of Dennison v. Municipal 
Gas Co., Civ.App., 257 S.W. 616, af¬ 
firmed 3 S.W.2d 794, 117 Tex. 291— 
McCutcheon & Church v. Smith, 
Civ.App., 194 S.W. 831, modified 
on other grounds 242 S.W. 454, 111 
Tex. 654. 

Utah.—Spence v. Utah State Agr. 
College, 226 P.2d 18, 119 Utah 104 
—State V. Waldram, 231 P. 481, 
64 Utah 406—Scott v. Salt Lake 
County, 196 P. 1022, 68 Utah 26. 

Va.—^Morgan v. Commonwealth, 191 
S.E. 791, 168 Va. 731, 111 A.L.R. 
62—Godwin v. Board of Sup'rs of 
Nansemond County, 171 S.E. 621, 
161 Va, 494—^Blake v. Marshall, 148 
S.B. 789, 162 Va. 616—O'Neil v. 
City of Richmond, 126 S.B. 66, 141 


Va, 168—James River 6b Kanawha 
Power Co. v. Old Dominion Iron 
6b Steel Corporation, 122 S.B. 344, 
138 Va, 461—^Pine v. Common¬ 
wealth, 93 &B. 662, 121 Va, 812. 
Wash.*^-<k)rpii8 Juris oited In. Gruen 
V. Tax Commission, 211 P.2d 661, 
684, 36 Wash.2d 1—Bates v. Mc¬ 
Leod, 120 P.2d 472, 11 Wash.2d 648 
—James v. McMillan, 194 P. 823, 
113 Wash. 644. 

W.Va.—^Harbert v. Harrison County 
Court, 39 S.B.2d 177, 129 W.Va. 64. 
Wyo.—^Brown v. Clark, 34 P.2d 17, 
47 Wyo. 216. 

12 C.J. p 746 note 5, p 749 note 18, 
p 806 notes 37, 46—69 C.J. p 626 
notes 84, 87. 

Sovereign power 

The senate and general assembly 
retain, as the representative of all 
the people of the state, all the sov¬ 
ereign power, except so far as they 
have by unmistakable language in¬ 
trusted it to others. 

N.J.—^Atlantic Coast Electric Ry. Co. 

V. Board of Public Utility Com'rs, 

104 A. 218. 92 N.J.Law 168, 12 A.L. 
R. 737, error dismissed 41 S.Ct. 10, 
264 U.S. 660, 65 L.Ed. 462. 

Broad grant of power 

<1) Rule stated in the text has 
been recognized or applied where a 
general provision of the constitution 
has been regarded as a broad grant 
of power to the legislature. 

Miss.—^Albritton v. City of Winona, 
178 So. 799, 181 Miss. 76, appeal 
dismissed Allbritton v. City of Wi¬ 
nona, Missls.slppi, 58 S.Ct 766, 303 
U.S. 627, 82 L.Bd. 1088—State v. 
Board of Sup’rs of Grenada County, 

105 So. 641, 141 Miss. 701. 

W.Va.—Bridges v. Shallcross, 6 W. 
Va. 662. 

(2) In Connecticut, it ha.s been 
said that the broad grant of the 
legislative power of the state to the 
general assembly contained in art 3 
of the constitution is not restrained 
otherwise than by art 1 which con¬ 
tains reservations as to personal lib¬ 
erties. 

Conn.—State v. Coleman, 113 A. 385, 
96 Conn. 190. 

^Oteglslatlve power** 

The words ^'legislative power,** as 
used in a constitutional provision 
that the legislative power shall be 
vested in a house of representatives 
and a senate, are a comprehensive 
phrase, meaning all powers that ap¬ 
pertain to, or are usually exercised 
by, a legislative body. 

Ky.—Booth V. Commonwealth, 113 S. 

W. 61, 62, 130 Ky. 88, 33 L.R.A.,N. 
a, 592. 

The mere enactment of a law is a 
legislative declaration of the neces¬ 
sary constitutional power, which is 
entitled to great respect from a co¬ 
ordinate department of the govern¬ 
ment—^Floyd V. Parker Water & Sew- 
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er Sub-District, 17 S.B.2d 223, 208 a 
a 276. 

initiative and referendum and other 
provisions 

(1) Legislative power is vested In 
legislature subject to restrictions 
and prohibitions by provisions as to 
initiative and referendum and other 
provisions of constitution. 

Ohio.—State ex rel. Hess v. Raffertv, 
26 Ohio Cir.Ct.N.S., 408. 

(2) Legislative enactment adopted 
for purpose of facilitating operation 
of self-executing referendum provi¬ 
sion of constitution may not restrict 
the referendum power. 

Cal.—Dye v. Council of GIty of Comp¬ 
ton, 182 P.2d 623, 80 Cal.App.2d 486. 

Blsoretlon of legislature 

(1) Lawmaking power may or may 
not be exercised by the legislature as 
it chooses. 

N.Y.—^Donnelly v. Roosevelt, 259 N.Y. 
S. 356, 144 Misc. 535. 

(2) The legislature's discretion is 
circumscribed only by constitutional 
inhibitions. 

Tex.—^^Vatts v, Mann, Civ.App., 187 
S.W.2d 917, error refused. 

(3) Legislature may enact any law 
its dl.scretion may dictate, in absence 
of express or inferential prohibition 
by federal or state constitution. 

Ariz.—Roberts v. Spray, 223 P.2d 808, 

71 Ariz. 60. 

(4) Acting within constitutional 
limits, legislature has a wide discre¬ 
tion. 

Wia—Wisconsin Ass'n of Master Ba¬ 
kers V. Weigle, 168 N.W. 383. 167 
Wia 669. 

(5) Legislative discretion neces¬ 
sarily extends to entire legislative' 
process, embracing method used in 
reaching legislative determination as 
well as such determination itself. 
N.Y.—Suitolk County v. Water Power 

and Control Commission, 281 N.Y. 
S. 623, 245 App.Div. 62, mo<lined on 
other grounds 199 N.E. 41, 269 N.Y. 
158. 

(6) If limitation by the con.s’tltu- 
tion does not exist, legislature's dis¬ 
cretion reasonably exercised is the 
sole brake on enactment of legisla¬ 
tion. 

Fla.—State v. Board of Public In¬ 
struction for Dade County, 170 So. 
602, 126 Fla. 142. 

(7) Restraints on legislative power 
of control must be found in the state 
constitution or must rest alone In leg¬ 
islative discretion. 

Neb.—School Dist. No. 49 in Lincoln 
County V. School Dist. No. 65-R In 
and For Lincoln County, 66 N.W. 
2d 561, 159 Neb. 262. 

Pa.—^In re Pittsburg's Petition. 66 
A. 348, 217 Pa. 227. 

(8) Various acts have been held 
a matter of legislative discretion. 
.Ala.—^Morgan County v. Edmonson, 

192 So. 274, 238 Ala. 522, 
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characterized variously as absolute®^ absolute and.i supreme,#* while in still other cases it has been 
unlimited,*^*#® plenary## or almost plenary,#*'#5 and | 


Power withdrawn or delegated 
The power to legrislate conferred by 
the people upon the lesrislature under, 
the constitution remains in the legis¬ 
lature except in so far the consti¬ 
tution has been amended or except 
as some of the power has been dele¬ 
grated by the legrlslature within con¬ 
stitutional limits. 

N.Y.—^Lynch v. 0*Lieary» 2 N.Y.S.2d 
688, lee Misc. 567. 

Possible abase of power 
It is no test of existence of legris- 
lative power to assert that power 
may be abused. 

N.M.—^Hutchens v. Jackson, 23 P.2d 
355,. 87 N.M. 826. 

Ijaagraaflre of statute 

(1) The legrlslature has the rlgrht 
to express its will in a statute in 
any form, affirmative or negratlve, 
that it pleases, so longr as it does not 
transgrress constitutional prohibi¬ 
tions. 

Pa.—^Rodenbaugh v, Philadelphia 

Traction Co., 42 A. 958, 190 Pa. 
358. 

liinsky v. Luzerne Coimty, 101 
Pa.Super. 42. 

(2) The legislature has the power 
to define words used in a statute to 
clarify the purpose and meaning of 
the statute, provided it does not 
thereby avoid the effect of constitu¬ 
tional provisions. 

Neb.—^Moeller, McPherrln db Judd v. 
Smith, 266 N.W. 661, 127 Neb. 424. 

(3) General assembly has power, 
subject only to constitutional limita¬ 
tions, to clothe ordinary words used 
in a statute with a specific or tech¬ 
nical meaning. 

R.!.—State v. Smith, 184 A. 494, 66 
R.I. 168. 

Control and regulation of governmen¬ 
tal matters 

(1) Regulation of affairs of state 
or local government and all matters 
relating to public service and public 
officers come within lawmaking pow¬ 
er committed to legislature by con¬ 
stitution. 

N.Y.—^Donnelly v. Roosevelt, 259 N. 
Y.S. 356, 144 Misc. 525. 

(2) The legislature Is free to regu¬ 
late by law the machinery for run¬ 
ning the government, municipal or 
state, in the absence of constitutional 
prohibition. 

Pa.—-Visor v. Waters, 182 A. 241, 820 
Pa. 406. 

(3) Legislative power of state is 
absolute respecting all offices not re¬ 
stricted by constitution. 

Ga.—Wilson v. Harris, 154 S.E3. 888, 
170 Ga. 800. 

(4) Legislature, unless restrained 
by constitutional provisions, is au¬ 
thorized to determine manner in 
which the money to defray the costs 


of any public work shall be raised. 
W.Va.—State Road Commission v. 
Kanawha County Court, 163 S.B. 
816, 112 W.Va. 98. 

Parens patriae 

Legislature, as successor to the 
crown, possesses, power to legislate 
in its capacity of parens patriae. 
N.Y.—In re Starr, 280 N.Y.S. 768, 245 
App.Div. 6. 

There is no public policy of a state 
forbidding its legislature from do¬ 
ing an 3 rthing which Its constitution 
does not prohibit. 

Ky.—.Batesvllle Casket Co. v. Fields, 
166 S.W.2d 743, 288 Ky. 104. 

The mere repeal of constitntional 
provision against polygamy would not 
preclude legislature from making po¬ 
lygamy a Clime. 

Utah.—State v. Barlow,, 163 P.2d 647, 
107 Utah 292, appeal dismissed 66 
S.Ct. 916, 324 U.S. 829, 89 L.Bd. 
1396, rehearing denied 66 S.Ct. 1026, 
324 U.S. 891, 89 L.Bd. 1438. 

Uedioal practitioners 
The facts, found by legislature as 
predicate for passage of Chiroprac¬ 
tic Act, that there was increasing de¬ 
mand by citizens of state for use of 
chiropractic in regaining and main¬ 
taining health and that public health 
required more adequate protection 
against unqualified practitioners of 
chiropractic, did not justify viola¬ 
tion of constitutional provision that 
no preference shall be given by law 
to any schools of medicine in pre¬ 
scribing qualifications of medical 
practitioners. 

Tex.—Ex parte Halsted, 182 S.W.2d 
479, 147 Tex.Cr. 453. 

97. Me.—^In re Opinion of the Jus¬ 
tices, 19 A.2d 63, 137 Me. 350— 
In re Opinion of Justices, 178 A. 
618, 133 Me. 532—In re Opinion of 
the Justices, 174 A. 845, 132 Me. 
619—Crabtree v. Ayer, 118 A 790, 
122 Me. 18—^Hamilton v. Portland 
State Pier Site Dist, 112 A 836, 
120 Me. 15. 

Miss.—Martin v. First Nat. Bank, 
164 So. 896, m Miss. 338. 

N.Y.—^Donnelly v. Roosevelt, 269 N. 

Y.S. 356, 144 Misc. 525. 

W.Va.—State v. Harrison, 48 S.B.2d 
214, 180 W.Va. 246. 

12 C.J. p 805 note 87. 

97.05 N.Y.—^Ingersoll v.. Heffeman, 
71 N.Y.S.2d 687, 188 Misc. 1047, 
affirmed 74' N.B.2d 466, 297 N.Y. 
624. 

9& Ala.—^rohnsoh v. Robinson, 192 
So. 412, 238 Ala. 568. 

Colo.—^Metzger v. People, 68 P.2d 
1189, 98 Colo. ISS-^lty & Coun¬ 
ty of Denver v. Tlhen, 235 P. 777, 
77 Colo. 212. 

Idaho.—^Utah Oil Refining Co. v. Hen¬ 
drix, 242 P.2d 124, 72 Idaho 407— 
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State V. Johnson, 296 P. 588, 59 
Idaho 363—State v. Nelson, 213 P. 
358, 36 Idaho 713. 

Ill.—^People V. City of Chicago, 182 
N.E. 419, 349 Ill. 304. 

Md.—^Johns Hopkins University v. 

Williams, 86 A2d 892, 199 Md. 382. 
Mo.—State ex reL and to Use of 
Hughes V. Southwestern Bell Tel. 
Co., 179 S.W.2d 77, 352 Mo. 716. 
Mont—State ex reL Normile v. Coo¬ 
ney, 47 P.2d 637, 100 Mont 391— 
State ex reL Sparling v. Hitsman, 
44 P.2d 747, 99 Mont 621—Mills v. 
State Board of Equalization, 38 P. 
2d 663, 97 Mont. 13—O’Connell v. 
State Board of Equalization, 25 P. 
2d 114, 95 Mont 91—State ex rel. 
Jones, 244 P. 287, 75 Mont 429— 
Butte & Superior Mining Co. v. 
McIntyre, 229 P. 780, 71 Mont 264 
—State V. Dixon, 196 P. 841, 59 
Mont 59. 

Neb.—City of Fremont v. Dodge 
County, 266 N.W. 771, 130 Neb. 866. 
Nev.—State v. Lincoln Cotmty Pow¬ 
er Dist No. 1, 111 P.2d 628, 60 Nev. 
401—^Moore v, Humboldt County, 
232 P. 1078, 48 Nev. 397. 

N.Y.—^People v. Tremaine, 235 N.Y. 
S. 555, 226 App.Div. 331, reversed 
on other grounds 168 N.E. 817, 
262 N.Y. 27. 

Or.—Coos County v. Oddy, 68 P.2d 
1064, 156 Or. 546. 

S.C.—Cothran v. Mallory, 45 S.E.2d 
699, 211 S.a 387-State ex rel. Cole¬ 
man V. Lewis, 186 S.B. 626, 181 S.C. 
10—Walpole V. WalL 149 SH. 760, 
163 S.C. 106—Waterloo School Dist 
No. 14 V. Cross Hill School Dist 
No. 6, 9b S.B. 267, 106 S.a 292. 
Tex.—^Houston Lighting & Power Co. 
V. Fleming, Civ.App., 128 S.W.2d 
487, reversed on other grounds 
Fleming v. Houston Lighting & 
Power Co., 188 S.W.2d 620, 186 Tex. 
463, rehearing denied 143 S.W.2d 
923, 135 Tex. 463^ certiorari denied 
Houston Lighting & Power Co. v. 
City of West University Place, 61 
S.Ct 886, 313 U.S. 660, 85 L.Bd. 
1520. 

Va.—Strawberry Hill Land Corpora¬ 
tion V. Starbuck, 97 S.B. 362, 124 
Va. 71. 

W.Va.—^Arslaln v. Alderson, 30 S.E.2d 
633, 126 W.Va. 880. 

12 C.J. p 746 note 6 [a]. 

08.05 W.Va.—State ex rel. West Vir¬ 
ginia Board of Education v. Sims, 
81 S.E.2d 665—State ex rel. Cash- 
man V. Sims, 43 S.B.2d 806, 130 W. 
Va. 430, 172 AL.R 1889. 

99. Ala.—State v. Gullatt, 98 Sck 
873, 210 Ala. 452. 

Ark.—^Board of Com’rs of Red River 
Bridge Dist v. Wood, 40 S.W.2d 
436, 188 Ark. 1082—Cobb v. Par¬ 
nell, 86 S.W.2d 888, 183 Ark. 429. 
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described as practically omnipotent, practically 
absolute^^-i® or unlimited,or unlimited and 
. practically^absolute.®^-^® 

As otherwise stated, a stete legislature possesses 
all legislative power except such as has been dele¬ 
gated to congpress, or denied to the state, by the 


Constitution of the United States, and such as is 
withheld from the state legislature by the state con¬ 
stitution; in general, therefore, the only limitations 
on the power of the legislature are those imposed 
by the constitutions of the state and of the United 
States,1 and by treaties and acts of congress duly 


. Jla. —State ex reL Darls v. City of 
Clearwater, 139 So. 377, 106 Fla. 
761, reheard 146 So. 686, 106 Fla. 
761, 108 Fla. 635. 

Miss:-^tate v. SpeakeSi 109 So. 129, 
144 Miss. 125. 

Nev.-^-Kingr v. Board of Regrenta of 
. University of Nev., 200 P.2d 221, 
66 Nev. 583. 

N.J.—State V. W. U. Tel. Co., 80 A. 

, 2d 342, 13 NJ.Super. 172. 

N.T.—In re Thirty-fourth St. R. Co., 
7 N.B. 172,102 N.T. 343. 

W. BL BL Chamberlin, Inc., v. An- 
. ;*drews, 286 N.T.S. 242, 159 Misc. 124, 
modided on other grounds 2 N.B. 
.2d 22, 271 N.Y. 1, 106 A.L..R. 1519, 

* affirmed 67 S.Ct. 122, 299 U.S. 616, 
81 KEd. 380, rehearing denied 57 
act. 926, 301 U.S. 714, 81 L-Bd. 
1366. 

Fa—Commonwealth v. Benn, 131 A. 
253, .284 Pa 421. 

S.C.—Trustees of Wofford College v. 

' City of Spartanburg, 23 S.B.2d 9, 
201 S.C. 815. 

Wash.—State ex reL BilUngton v. 
Sinclair, 183 P.2d 813, 28 Wash.2d 
676—Sears v. Western Thrift Stores 
of Olympia, 116 P.2d 766, 10 Wash. 
2d 372—State v. Clausen, 263 P. 
305, 142 Wash. 450. 

12 C.J. p 749 note 15. 

Powers of sabordlnate goverzucnental 
sendee , 

Power of legislature, except as re¬ 
strained by constitution, is supreme 
in enactment of statutory law and 
in creating and prescribing powers 
of subordinate governmental agen- 
ciea 

Ala—White V. City of Decatur, 144 
So. 873, 226 Ala 646, 86 A.Ii.R. 914. 

City of Prichard v. Harold, 186 
Sow 499, 28 AlaApp. 236, certiorari 
denied 186 So. 504, 237 Ala 277. 
99,05 •S.C.—^Floyd V. Paz^er Water 
St Sewer Sub-District, 17. S.B.2d 223, 
208 S.a 276. 

99.10 Ala—^Hall v. Underwood, 63 
So.2d 683, 268 Ala 392. 

Minn.—George Benz Sons, Inc., v. 
Brfcson, .34 N.W.2d 725, 227 Minn. 
1-rState v. Corbett, 69 N.W. 317, 
67 Minn. 845, 24 L 1 .R.A. 498. 

99,16 DeL—State ex reL Morford v. 
Emerson, 10 A.2d 515, 1 Terry 328, 
affirmed 14 A.2d 378, 1 Terry 496. 

Mo.—State ex reL Creamer v. 
Blair, 270 S.W.2d. 1—Hickey v. 
Board of Education of City of SL 
Louis, 256 S.W.2d‘776, ‘363 Mo. 1039 
—BZansas City v. Fishman, 241 S. 
'W.2d 377, 362 Mo. 352—Btate v. 


Day-Brite Lighting, 240 S.W.2d 886, 
362 Mo. 299, affirmed Day-Brite 
Lighting V. State of MissourL 72 
S.Ct. 406, 342 U.S. 421, 96 L.Bd. 
469, rehearing denied 72 S.Ct. 674, 
343 U.S. 921, 96 L.Bd. 1334—House¬ 
hold Finance Corp. v. Shaffner, 203 
S.W.2d 734, 356 Mo. 808. • 

1. U.S.—^Railroad Co. v. County of 
Otoe, Neb., 16 Wall. 667, 21 L.Bd. 
375. 

Harlow V. Hyland, D.CArk., 78 
F.Supp. 488, affirmed, C.A., 172 F.2d 
784. . 

Ala—City of Talladega v. Ellison, 79 
So.2d 651—^Newberry v. City of An¬ 
dalusia 67 So.2d 629, 257 Ala 49— 
Riley V. Bradley, 41 So.2d 641, 262 
Ala 282—In re Opinion of Justices, 

23 So.2d 605, 247 Ala 195—Alabama 
State Federation of Labor v. Mc- 
Adory, 18 So.2d 810, 246 Ala 1, 
certiorari dismissed 66 S.Ct. 1384, 
325 U.S. 460, 89 L.Ed. 1,726—State 
v. Mobile County, 195 So. 878, 239 
Ala 602—Casmus v. Lee, 183 So. 
185, 236 Ala 396. 

Ariz.—State v. Harold, 246 P.2d 178, 
74 Ariz. 210—^Home Accident Ins. 
Co. V. Industrial Commission of 
Arizona, 269 P. 601, 34 Ariz. 201— 
Clark V. Boyce, 185 P. 136, 20 Ariz. 
544. 

Ark.-r-Gipson v, Ingram, 223 S.W.2d 
596, 215 Ark. 812—^Adams v. Spill- 
yards, 61 S.W.2d 686, 187 Ark. 641, 
86 AL.R. 1493—Bush v. Martineau, 
296 S,W, 9, 174 Ark. 214. 

Cal.—Collins v. Riley, 152 P.2d 169, 

24 Cal.2d 912—^Kaysser v. Mc- 
Naughton, 57 P.2d 927, 6 Cal.2d 
248. 

Robison v. Payne, 66 P.2d 710, 20 
CaLApp.2d 103. 

Del.—State ex rel. James v. Schorr, 
65 A2d 810, 6 Terry 18. 

Fla—City of Hernando v. Robertson, 
125 So. 629, 97 Fla 1683—State 
V. Johns, 109 So. 228, 92 Fla 187 
—State V. Duval County, 79 So. 
692, 76 Fla 180. 

Idaho.—^Boughton v. Price, 215 P.2d 
286, 70 Idaho 243—^Koelsch v. Gi¬ 
rard, 33 P.2d 816, 54 Idaho 462— 
State V. Moore, 212 P. 349, 36 Idaho 
565. 

Ill.—^People V. Dale, 92 N.B.2d 761, 406 
Ill. 238—Board of Education of City 
of Chicago v. Upham, 191 N.B. 876, 
357 Ill. 268, 94 A.L.3Et 813—Vil¬ 
lage of Kincaid v. Vecchi, 164 N. 
E. 199, 832 Ill. 586—Nielsen v. City 
of Chicago, 161 N.B. 768, 330 Ill. 
801—Stark County v. Henry Coun¬ 
ty, 158 N.E. 116, 326 IlL 535, 54 

.198 


A.L.R. 777—^Italia America Ship¬ 
ping Corporation v. Nelson, 154 N. 
E. 198, 323 IlL 427—People v. City 
of Chicago, 152 N.B. 141, 321 Ill. 
466—^Berry v. City of Chicago, 151 
N.B. 581, 320 IlL 536—City of Chi¬ 
cago V. Murphy, 144 N.B. 802, 318 
IlL 98. 

Ind.—Hanley v. State, 123 N.B.2d 452 
—Kirtley v. State, 84 N.B.2d 712, 
227 Ind. 175—^Bolivar Tp. Board of 
Finance of Benton County v. Hawk¬ 
ins, 191 N.E. 158, 207 Ind. 171, 96 
A.L.R. 271. 

Kan.—^Lemons v. Noller, 63 P.2d 177, 
144 Kan. 813—^Jansky v. Baldwin, 
243 P. 302, 120 Kan. 332, 47 A.L.R. 
476. 

Ky.—^Duke v. Boyd County, 7 S.W.2d 
839, 225 Ky. 112—Lawrence B. 
Tierney Coal Co. v. Smithes Guard¬ 
ian. 208 S.W. 731, 180 Ky. 815. 4 
A.L.R. 1640, opinion modffied on 
other grounds 205 S.\V. 951, 181 Ky. 
764—Tarvin v. Boltz, 194 S.W. 108. 
175 Ky. 246. 

Mich.—^Huron-Clinton, Metropolitan 
Authority v. Boards of Sup’rs of 
Wayne, Washtenaw, Livingston, 
Oakland and Macomb Counties, 1 
N.W.2d 430, 300 Mich. 1—Attorney 
General ex rel. O'Hara v, Montgom¬ 
ery, 2G7 N.W. 550, 275 Mich. 504. 
Minn.—George Benz Sons, Inc., v. 
Bricson, 34 N.W.2d 725, 227 Minn. 

1—^Williams v. Evans, 165 N.W. 495, 
139 Minn. 32, L.R.A.1918F 542, re¬ 
hearing denied 166 N.W, 504, 139 
Minn. 32, L.R.A.1018F 542. 

Miss.—Farrar v. State, 2 So.2d 146, 
191 Miss. 1. 

Mo.—^Ludlow-Saylor Wire Co. v. Woll- 
brinck, 205 S.W. 196, 275 Mo. 339. 
Mont.—State ex rel. DuFrosne v. 
Leslie, 60 P.2d 969. 106 Mont. 449. 
101 A.LR. 1329—Cozpiiz iSxaiM quot¬ 
ed in State v. Johnson, 243 P. 1673. 
1077, 76 Mont. 240—Mills v. Porter, 
222 P. 428, 69 Mont. 32$. 

Nev.—Hard v. Depaoli, 41 F.2d 1054, 
56 Nev. 19. 

N.Y.—Com'rs of Public Welfare of 
City of New York, on Complaint 
of Vincent v. Koehler, 30 N.B.2d 
687, 284 N.Y, 260—Adler v. Deegan, 
167 N.B. 705, 251 N.Y. 467, rcargu- 
ment denied 170 N.B. 148, 252 N.Y. 
574, and amended 170 N.B. 164, 
252 N.Y. 615. 

Clarke v. Rochester, 24 Barb. 
446, 5 Abb.Pr. 107, 14 How.Pr. 193, 
affirmed 28 N.Y. 605. 

Burke v. State, 119 N.Y.S, 1089, 
64 Misc. 558. 

N.C.—State v. Whitaker, 45 S.E.2d 
860, 228 N.a 352, affirmed Whita- 
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adopted and enacted under the: constitution of the | United. States.^ . Accordingly^ a state legislature may 


ker ▼. State of N. C.. 69 S.Ct. 251, 
835 U.S. 526, 98 L.Ed. 212, 6 A.L..H. 
2d 473, aiid American Federation of 
Labor, Arizona State Federation of 
Labor v. American Sash & Door Co., 
69 S.et 260, 335 U.S. 638, 93 KBd. 
222—^Brumley v. Baxter, 36 S.E.2d 
281, 226 N.C. 691, 162 A.L.R. 930— 
Morris ▼. Holshouser, 17 S.E.2d 
115, 220 N.a 293, 137 A.L.R. 733— 
Freemcm v. Board of Com’rs of 
Madison Coimty, 7 S.B.2d 354, 217 
N.C. 209. 

N.D.—^Balrd v. Burke County, 205 N. 

W. 17. 63 N.D. 140. 

Ohio.—Pohl V. State, 132 N.B. 20, 102 
Ohio St. 474. 

Columbus By. & Light Co. v. 
City of Columbus, 16 Ohio N.P..N. 
S., 161. 

Or.—^Marr r. Fisher, 187 P.2d 966, 182 
Or. 383. 

Pa.—^Kotch V. Middle Coal Field Poor 
Dist, 197 A. 334, 829 Pa. 890— 
Luzerne County v. Morgan, 107 A. 
17, 263 Pa. 468. 

S.C.—Corpus juris guoted lu Craw¬ 
ford V. Johnston, 181 S.B. 476, 480, 
177 S.C. 399. 

S.D.—^Acker v, Adamson, 293 N.W. 
88, 67 S.D. 341—State v. Board of 
Com'rs of Beadle County, 222 N.W. 
683, 63 S.D. 609—^Peterson Oil Co. 

V. Frary, 192 N.W. 866, 46 S,D. 268, 
affirmed 44 S.Ct 334, 264 U.S. 670, 
68 L.Ed. 854—State v. Beeves, 184 
N.W. 998, 44 S.D. 668. 

Tenn.—WaJdauer v. Britton, 118 S.W. 
2d 1178, 172 Tenn. 649—Bank of 
Commerce & Trust Co. v. Senter, 
260 S.W. 144, 149 Tenn. 669— 
Smiddy v. City of Memphis, 203 S. 

W. 612, 140 Tenn. 97—Hope v. 
Deaderick, 8 Humphr. 1, 47 Am.D. 
697. 

Tex,—^Duncan v. Gabler, 216 S.W.2d 
165, 147 Tex. 229—Charles Scrib¬ 
ner’s Sons V. Marrs, 262 S.W. 722, 
114 Tex. 11—^Koy v. Schneider, 221 
S.W. 880, 110 Tex. 369. 

Corpus juris Secuudum cited in 
Neal V. Sheppard, Civ.App.,*’209 S, 
W.2d 388, 389, error refused—^Bum¬ 
bo V. Winterrowd, Cly.App., 228 S. 
W. 268. 

Lyle V. State, 198 S.W. 680, 80 
Tex.Cr. 606. 

Utah.—State v. Mason, 78 P.2d 920, 
117 A.L.B. 330—State ex rel. Stain 
V. Christensen, 35 P.2d 776, 84 Utah 
186. 

Va—^EUrkpatrlck v. Board of Sup’rs 
of Arlington County, l36 S.E. 186, 
146 Va 113—^Farmers’ Adm’x v. 
Chesapeake & O. By. Co., 131 S.E. 
334, 144 Ya 66—^Beaves Warehouse 
Corporation v. Commonwealth, 126 
S.B. 87, 141 Va 194,. error dis¬ 
missed 46 act. 481, 271 U.S. 690— 
Albemarle Oil ds Gas Co., Inc., v. 
Morris, .121 S.E. 60, 138 Va 1. 

Wis.—State ex rel. Frederick v. Zim¬ 
merman, 37 N.W.2d 473, 264 Wis. 


600—City of Manitowoc v. Town of 
Manitowoc Bapids, Manitowoc 
County, 286 N.W. 403, 231 Wis. 94 
—Krenz v. Nichols, 222 N.W. 300, 
197 Wis. 894, 62 A.L.R. 466—State 

V. Emery. 189 N.W. 664, 178 Wis. 
147—Pauly v. Keebler, 186 N.W. 
664, 176 Wis. 428. 

Wyo.—Spriggs v. Clark, 14 P.2d 667, 
46 Wyo. 62, 83 A.L.B. 1864— Cor¬ 
pus Juris cited in State v. John¬ 
son County High School, 5 P.2d 
266, 260, 48 Wyo. 494—State v. Sny¬ 
der, 226 P. 1102, 81 Wyo. 833—Har- 
kin V. Board of Com’irs of Mobrara 
County, 222 P. 86, 30 Wyo. 466— 
State V. Snyder, 212 P. 771, 29 Wyo. 
199. 

12 C.J. p 746 note 6, p 748 note 6* [b], 
p 7.49 note 16, p 806 note 46—69 C. 
J. p 626 notes 84-88. 

Sovereign power 

The legislature has the legislative 
or lawmaking power which inheres 
in any Independent sovereignty, sub¬ 
ject to limitations and restrictions 
imposed by the state and federal con¬ 
stitutions. 

Mont.—Heckman v. Custer County, 
228 P. 916, 70 Mont. 84—State v. 
Stewart 190 P. 129, 68 Mont 1. 
N.M.—State v. Medler, 142 P. 876, 
19 N.M. 262. 

Wyo.—^Budge v. Board of Com’rs of 
Lincoln County, 208 P. 874; 29 Wyo. 
36. ‘ 

Various oharaoterizations 

(1) Subject to the limitations stat¬ 
ed in the text the power of the leg¬ 
islature has been characterized as 
’’plenary.** 

Ala—^Broadway v. State, 60 So.2d 701, ■ 
267 Ala 414—^Alldredge v. Dunlap, 
197 So. 36, 240 Ala 27. 

Colo.—^Denver'Milk Producers v. In¬ 
ternational Broth, of Teamsters, 
Chauffeurs, Warehousemen and 
Helpers’ Union, 183 P.2d 629, 116 
Colo. 389, appeal dismissed 68 S.Ct. 
1015, 334 U.S. 809, 92 L.Ed. 1741— 
People V. McNichols, 13 P.2d 266, 
91 Colo. 141. - 

Fla—^Neisel v. Moran, 86 So. 846, 80. 
Fla 98. 

Ky.—^Board of Education of Louis¬ 
ville V. City of Louisville, 167 S. 

W. 2d 337, 288 Ky. 666. 

Me.—^In re Opinion of the Justices, 
137 A. 60, 136 Ma 614. 

Mo.—State v. Shelby, 64 S.W.2d 269, 
333 Mo. 103.6. 

Mont—State ex reL Davidson v. 
Ford, 141 P.2d 373, 115 Mont 166 
—^Leuthold v. Brandjord, 47 P.2d 
41, 100 Mont 96—^Bider v. Cooney, 
23 P.2d 261, . 94. Mont 296—Goodell 
V. Judith Basin County, 224 P. 1110, 
70'Mont 222. , 

N.T.—^Village of Kenmore v. Brie 
County, 169 N.B. 637, 262 N.T; 437. 

Cline V. Consumers’ Co-op. Gas & 
Oil Co., 274 N.T.a 862, 152 Misc. 
663* 

m 


S.C.—Ashmore v. Greater Greenville 
Sewer Dist, 44 S.B.2d 88, 211 SAl 
77, 173 A.L.B. 397. 

Va—^Weber City Sanitation Commis¬ 
sion V. Craft 87 S.E.2d 158—Deafa 
V. Paolicelli, 72 S.B.2d 606, 194 Va 
219—City of Newport News v. 
Elizabeth City County, 66 S.E.2d 
66, 189 Va 826. 

W.Va—Corpus Juris dted In State 
Boad Commission v. Kanawha 
County Court 163 S.E. 815, 317, 
112 W.Va 98. 

12 aj. p 746 note 5 [a]. 

(2) Ajid so, subject to such limita¬ 
tions, as ’’practically absolute.” 

La—Ward v. Leche, 179 So. 62, 189 

La 113, 

Utah.—^Bio' Grande Lumber Co. v. 
Darke, 167 P. 241, 60 Utah 114, L. 
RJL1918A 1198. 

Vt—Bafus V. Daley, 154 A. 696, 108 
Vt 426. 

(3) Also, subject to such limita¬ 
tions, as ’’supreme.” 

Fla—State v. City of Stuart, 120 So. 

335, 97 Fla 69, 64 A.L.R. 1307. : 
Okl.—^Herndon v. Anderson, 25 ‘ P.2d 
326, 165 Okl. 104. 

Wis.—Doering v. Swoboda 253 N.W. 
667, 214 Wis. 481. 

12 C.J. p 748 note 7, p 749 note 16. 

(4) And further, subject to such 
limitations, as ’’substantially unlim¬ 
ited and absolute*” 

Mo.—City of Maryville v. Cushmcm, 
249 S.W.2d 347, 363 Mo. 87. 

Begulation of utility rates 
Power to regulate public utility 
rates is Inherent in legislature, ex¬ 
cept as delegated to United States 
by federal constitution.—^Harris v. 
Municipal Gas Co., Tex.Clv.App., 69 
S.W.2d 356, error dismissed. - 

Deolaratiou of emergency 

(1) The, power of the state legrisla- 
ture to declare an emergency depends 
not on whether authority has been ex¬ 
pressly given the legislature by the 
constitution, but on. whether, consid¬ 
ering the constitution of the state 
as a whole, it expressly or by neces¬ 
sary implication denies such power 
to the legislature. 

Mich.—^In re Brewster Street Housing 
Site in City of Detroit, 289 N.W. 
493, 291 Mich. 818. , 

(2) The state legislature has the 
power to declare an emergency, there 
being no limitation placed upon its 
power in such respect by the state 
constitution. 

Mich.—In re Brewster Strefet Hous¬ 
ing Site in City of Detroit, supra. 

2. Ariz.—State v. Harold, 246 P.2d 
. 178, 74 Ariz. 210. 

Ind.—Hanley v. State, 123 N.B.24 
462—^Bartley -v. State, M M.E.'2d 
712, 227 Ind. 176—Connell v. State, 
144 N.E. 882, 196 Ind. 421, rehearing 
denied 148 N.E. 407,. 196 In^ .421— 
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in general enact any statute that is not prohibited j States,® although a statute may not exceed the 
by the constitutions of the state or of the United j breadth of the constitutional provision on which it is 


State V. Foz» 63 N.E. 19, 158 Ind. 
126, 56 L..R.A. 893. 

Mont—State v. Stewart, 161 P. 309, 
53 Mont 18. 

Nev.—Hard v. Depaoll, 41 P.2d 1054, 
56 Nev. 19. 

N.C.—State v. Whitaker, 45 S.E.2d 
860, 228 N.C. 352, affirmed Wkita- 
ker y. State of North Carolina, 69 
S.Ct 251, 335 U.S. 625, 93 Ii.Ed. 212, 
6 A.Li.R.2d 473, and American Fed¬ 
eration of Labor, Arizona State 
Federation of Liabor v. American 
Sash & Door Co., 69 S.Ct 260, 335 
IJ.S. 638, 93 L.Bd. 222. 

Wis.—State ex rel. Frederick v, Zim¬ 
merman, 37 N.W.2d 473, 254 Wis. 
600. 

12 C.X p 746 note 5, p 748 note 6 [b], 
p 749 note 13, p 805 note 46—59 C 
J. p 525 notes 84, 85. 

8. Ala.—OorpiLS Juris dted hk In re 
Opinion of the Justices, 149 So. 776, 
778, 227 Ala. 291—State v. Atlantic 
Coast Line R. Co., 144 So. 811, 225 
Ala. 648—State v. Clements, 12$ So. 
162, 220 Ala. 616. 

Ariz.—Ear hart v. Frohmiller, 178 P. 
2d 436, 65 Ariz. 221. 

Colo.—^Denver Milk Producers v. In¬ 
ternational Broth, of Teamsters, 
Chauffeurs, Warehousemen and 
Helpers* Union, 188 P.2d 629, 116 
Colo. 389, appeal dismissed 68 S. 
Ct. 1016, 334 U.S. 809, 92 L.Bd. 1741. 

Del.—State ex rel. Green v. Collison, 
Super., 197 A. 836, 9 W.W.Harr. 
246, reversed on other srrounds 2 
A.2d 97, 9 W.W.Harr. 460, 119 A- 
L.R. 1422. 

Fla.—^Farraffut v. City of Tampa, 22 
So.2d 646, 156 Fla. 107—Corpus Ju. 
rls dted in Neisel v. Moran, 85 So. 
346, 358, 80 Fla. 98. 

G€U—^Tripp V. Martin, 79 S.B.2d 621, 
210 Ga. 284—^Aycock v. State ex 
reL Boykin, 193 S.E. 580, 184 Ga. 
709—Glllis V. Vickers, 193 S.E. 893, 
184 Ga, 877—^Abbott v. Commission¬ 
ers of Roads and Revenues of Ful¬ 
ton County, 129 S.E. 38, 160 Gcu 
775. 

IlL—^People ex rel Tuohy v. Barring¬ 
ton ConsoL High School Dist. No. 
224, Cook and Lake Counties, 71 
N.E.2d 86, 396 IlL 129. 

Iowa.—^Knorr v. Beardsley, 38 N.W. 
2d 236, 240 Iowa 828—Corpus Juris 
Secundum dted in Dickinson v. Por¬ 
ter, 35 N.W.2d 66, 71, 240 Iowa 393, 
appeal dismissed 70 S^Ct 88, 338 

U.S. 843, 94 L.Bd. 516—State v. Ar- 
luno, 268 N.W. 179, 222 Iowa 1— 
Carroll v. City of Cedar Falls, 261 
N.W. 662, 221 Iowa 277—Waugh v. 
Shirer, 249 N.W. 246, 216 Iowa 468. 

Ky.—Wilson v. Bates, 231 S.W.2d 39, 
313 Ky. 333—Jefferson County ex 
reL Grauman v. Jefferson County 
Fiscal Court, 117 S.W.2d 918, 273 
B5r. 674—Shanks v. Howes, 283 S. 


W. 966, 214 Ky. 613—Corpus Juris 
dted in Sibert v. Garrett, 246 S.W. 
465, 467, 197 Ky. 17—Boone Coun¬ 
ty V. Town of Verona, 227 S.W. 804, 
190 Ky. 430. 

La.—State v. Pete, 20 So.2d 368, 206 
La. 1078—Stovall v. City of Mon¬ 
roe. 6 So.2d 547, 199 La. 195—State 
V. Toon, 135 So. 7, 172 La. 631— 
Walker v. Superior Brass & Copper 
Foundry Co., 94 So. 139, 152 La. 
626. 

Crain v. State, App., 23 So.2d 336. 
Me.—^Baxter v. Waterville Sewerage 
Dist., 79 A.2d 685, 146 Me. 211—In 
re Opinion of the Justices, 137 A. 
50, 126 Me. 614. 

Mo.—State ex rel. Gaines v. Canada, 
113 S.W.2d 783, 342 Mo. 121, re¬ 
versed on other grounds 69 S.Ct. 
232, 305 U.S. 337, 83 L.Bd. 208, re¬ 
hearing denied 69 S.Ct. 366, 305 U.S. 
676, 83 L.Ed. 437, mandate con¬ 
formed to 131 S.W.2d 217, 344 Mo. 
1238—State v. Dixon, 73 S.W.2d 385, 
335 Mo. 478—State ex rel. McDon¬ 
ald V. Lollis, 33 S.W.2d 98, 326 Mo. 
644—Arnold v. Hanna, 290 S.W. 416, 
316 Mo. 823, affirmed 48 S.Ct 212, 
276 U.S. 691, 72 L.Bd. 721—State ex 
rel. Rhodes v. Public Service Com¬ 
mission of Missouri, 194 S.W. 287, 
270 Mo. 647. 

N.M.—Corpus Juris quoted lu State 
V. Connelly, 46 P.2d 1097. 1102, 39 
N.M. 312. 

N.C—State v. Whitaker, 45 S.E.2d 
860, 228 N.C. 852, affirmed ^Vhltake^ 
V. State of North Carolina, 69 S. 
Ct. 261, 336 U.S. 626, 93 L.Bd. 212, 
6 A.L.R.2d 478, and American Fed¬ 
eration of Labor, Arizona State 
Federation of Labor v. American 
Sash & Door Co., 69 S.Ct 260, 335 

U. S. 638, 93 L.Ed. 222. 

N.D.—State ex rel. Rausch v, Amer¬ 
ada Petroleum Corp., 49 N.W.2d 14, 
78 N.D. 247, 

Ohio.—State ex rel. City of Youngs¬ 
town V. Jones, 24 N.E.2d 442, 136 
Ohio St 130. 

Okl.—^Wentz v. Thomas, 15 P.2d 66, 
169 Okl. 124. 

Or.—^Jory v. Martin, 66 P.2d 1093, 153 
Or. 278—Loe v. Britting, 287 P. 
74, 132 Or. 572—^Eastern & West¬ 
ern Lumber Co. v. Patterson, 258 
P. 193, 124 Or. 112, 60 A.L.R. 628, 
reheard 264 P. 441, 124 Or. 112, 60 
A.L.R. 528, affirmed 49 S.Ct 184, 
278 U.S. 681, 78 L.Bd. 618—State 

V. Farnham, 234 P. 806, 114 Or. 32. 
S.C.—^Beaufort County v. Jasper 

County, 68 S.E.2d 421, 220 S.C. 469 
—^Parker v. Bates, 66 S.B.2d 723, 
216 S.a 62—Gaud v. Walker, 63 S.E. 
2d 316, 214 S.C. 451—Moseley v. 
Welch, 39 S.B.2d 133, 209 S.C. 19— 
Ellerbe v. David, 8 S.E.2d 518, 193 
S.C. 332—State ex rel. Coleman v. 
Lewis, 186 S.E. 625, 181 S.C. 10— 
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Park V. Greenwood County, 176 S.E. 
870, 174 S.C. 35—Heslep v. State 
Highway Department of South Car¬ 
olina, 171 S.B. 913, 171 S.a 186— 
Duke Power Co. v. Bell, 152 S.B. 
865, 166 S.a 299—Poulnot v. Cant¬ 
well, 123 S.B. 651, 129 S.C. 171. 
S.D.—Corpus Juris dted iu State v. 
Reeves, 184 N.W. 993, 996, 44 S.D. 
668 . 

Tenn.—^Beasley v. Cunningham, 103 
S.W.2d 18, 171 Tenn. 334, 110 AL. 

R. 306. 

Tex.—^Byrd v. City of Dallas, 6 S.W. 
2d 738, 118 Tex. 28—Hatridge v. 
Home Life & Acc. Ins. Co., Civ. 
App., 246 S.W.2d 666—^Watts v. 
Mann, Civ.App., 187 S.W.2d 917, er¬ 
ror refused—^Miller v. iSi Paso 
County, Civ.App., 146 S.W.2d 1027, 
reversed on other grounds 150 S.W. 
2d 1000, 136 Tex. 370—^Teafutiller v. 
Kaufman County, Civ.App., 78 S.W. 
2d 1058. 

Pierson v. State, 177 S.W.2d 975, 
147 Tex.Cr. 16. 

Va.—^Hunter v. Norfolk Redevelop¬ 
ment and Housing Authority, 78 S. 
E.2d 893, 195 Va. 326—City of New¬ 
port News V. Elizabeth City County, 
65 S.E.2d 66, 189 Va. 825—Finney v. 
Hawkins, 64 S.B.2d 872, 189 Va. 
878—Reynolds v. Milk Commission 
of Virginia, 179 S.B. 507, 163 Va. 
957—Breckenridge v. County School 
Board, 135 S.B. 693, 146 Va. 1— 
Anthony v. Commonwealth, 128 S. 
B. 6W, 142 Va. 577—City of Roa¬ 
noke V. Elliott, 96 S.B. 819, 123 Va. 
393. . 

Wash.—State ex rel. New Washing¬ 
ton Oyster Co. v. Meakim, 20S P.2d 
628, 34 Wash.2d 131—Union High 
School Dist. No. 1, Skagit County 

V. Taxpayers of Union High School 
Dist. No. 1 of Skagit County, 172 
P.2d 691, 26 Wash.2d 1—State ex 
rel. Pischue v, Olson, 21 P.2d 616, 
173 Wash. 60. 

W.Va.—State ex rel. Pox v. Brewster, 
84 S.E.2d 231—State v. Blevins, 48 

S. B.2d 174, 131 W.Va. 350—State ex 
rel. Cashman v. Sims, 43 S.E.2d 806, 
130 W.Va. 430, 172 AL.R. 1389. 

Wis.—^In re Village of Chenequa, 221 
N.W. 856, 197 Wis. 163. 

Wyo.—Corpus Juris quoted iu In re 
Mclnerney, 34 P.2d 35, 40, 47 %Vyo. 
258—Corpus Juris quoted iu Budge 
V, Board of Com'rs of Lincoin 
County, 208 P, 874, 876, 29 Wyo. 35. 

Making, altariug and repealing laws 
Legislative power vested in gener¬ 
al assembly by constitution is power 
to make, alter, and repeal laws on 
any subject not forbidden by state 
and federal constitutions, subordinate 
only to right of initiative and refer¬ 
endum reserved to the people. 

Mo.—Clark v. Austin. 101 S.W.2d 977, 
340 Mo. 467. 
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bottomed,3-06 and when the legislature .undertakes 
to legislate within the scope of a constitutional 
source of power, it must clearly appear that the 
statute is a fair application of the constitutional 

language.3-10 

Some statements are apparently to the effect that 
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,the legislature possesses all governmental power-ex¬ 
cept as limited or restrained by the constitutions 
of the United States and of the state and, accord¬ 
ing to some case^i except as so restrained or limited, 
the legislative power of the state or of a state legis¬ 
lature is as extensive and unlimited as that of the 
British parliament,^ whose ‘^power and jurisdiction/^ 


Adjustnifiiit of ooezlstiiigr vUthtB 
Liesrislative power of state may be 
exercised for purpose of adjusting 
coexisting rights. 

Cal.—^Bandlni Petroleum Co. v. Supe¬ 
rior Court in and for Iios Angeles 
Coxmty, 293 P. 899, 110 Cal.App. 
123, affirmed 62 S.Ct. 103, 284 U.S. 
8, 76 Li.Bd. 136, 78 A-HR. 826. 
Conflict with constitutions or federal 
statute 

The legislature may enact any law 
not in conflict with state or federal 
constitution or valid laws enacted 
under the federal constitution.. 

Tex.—In re Burges* Estate, Clv.App., 
148 S.W.2d 903—De Shazo v. Webb, 
Civ.App., 109 S.W.2d 264, certified 
questions answered 113 S.W.2d 519, 
131 Tex. 108. 

12 C.J. p 746 notes 6, 6. 

8.06 Ohio.—^Federal Public Housing 
Authority v. Guckenberger, 55 N. 
E.2d 265, 143 Ohio St. 251, reversed 
on other grounds City of Cleveland 
V. U. S., 66 S.Ct. 280, 323 U.S. 329, 
89 L.Ed. 274. 

8.10 S.C.—TextUe Hall Corp. v. Hill, 
54 S.E.2d 809, 215 S.C. 262. 

4*. xn Alabama^ legislature can do 
anything not forbidden by the state 
or federal constitution. 

Ala.—Court of County Kevenues for 
Lawrence County v. Richardson, 41 
So.2d 749, 252 Ala. 403—Riley r. 
Bradley, 41 So.2d 841, 262 Ala. 282 
—^In re Opinion of the Justices, 22 
So.2d 621, 247 Ala. 66—State v. 
Polakow’s Realty Experts, 10 So.2d 
461, 243 Ala. 441, certiorari denied 
Polakow’s Realty Experts v. State 
of Alabama, 63 S.Ct. 1155, 319 U.S. 
750, 87 L.Ed. 1705, and Strumpf v. 
State of Alabama, 63 S.Ct. 1155, 319 
U.S. 750, 87 L.Ed. 1705-^tate ex 
rel. Wilkinson v. Murphy, 186 So. 
487, 237 Ala. 332, 121 AL.R. 283— 
In re Opinion of the Justices, 112 
So. 317, 216 Ala. 136. 
la Avkaasas, the legislature has 
the absolute right to invoke all po¬ 
litical power In all cases except in 
such as may be prohibited by con¬ 
stitutional mandate. 

Ark.—Sewer Improvement Dist. Ho. 

1 of Wynne v. Delinquent Lands, 
68 S.W.2d 80, 188 Ark. 738. 

3Ca XUlnois 

<1) The legislature possesses every 
power which has not been delegated 
to some other department of the 
state government, or to the federal 


government, and which has not been 
denied to the legislature by the state 
or federal constitution; 

Ill.—Bradley v. Casey, 114 N.B.2d 
681, 416 Ill. 576—Little v. City of 
Peoria, 29 H.B.2d 683, 874 lU. 
344—^People ex rel. City of Chicago 
V. Barrett 26 H.B.2d 478, 373 Ill. 
398—^People ex rel. Petersen v. 
Hughes, 25 N.B.2d 75, 872 IlL 602 
—^People ex rel. Moshier v. City of 
Springfield, 19 K.B.2d 698; 870 Ill. 
641—Gillespie v. Barrett 16 N.B. 
2d 618, 368 Ill. 612—Fenske Bros. 
V. Upholsterers* International Un¬ 
ion of North America, Local No. 18, 
193 N.B. 112, 868 Ill. 239, 97 AL. 
R. 1318, certiorari denied 65 S.Ct 
845, 296 U.S. 734, 79 L.Ed. 1682— 
Greenfield v^ Russel, 127 N.E. 102, 
292 Ill. 892, 9 AL.R. 1334—People 
V. Thompson, 40 N.E. 307, 166 Ill. 
461. 

(2) Every subject within scope of 
civil government which is not within 
some constitutional inhibition may 
be acted on by the general assembly. 
Ill.—People V. Dale, 92 N.B.2d 761, 
406 Ill. 238. 

Xh Eentnoky 

<1) Statements in several cases 
support the view that the legislature 
possesses and may exercise all gov¬ 
ernmental or sovereign powers except 
as restrained by the state or federal 
constitution, or by federal laws or 
treaties. 

Ky.—City of Louisville Municipal 
Housing Commission v. Public 
Housing Administration, 261 S.W. 
2d 286—^Miller v. State Bldg. Com¬ 
mission, 214 S.W.2d 265, 308 Ky. 
249—Gaines v. O’Connell, 204 S.W. 
2d 425, 305 Ky. 397—^Burton v. May¬ 
er, 118 S.W,2d 161, 274 Ky. 246— 
Jefferson County ex rel. Grauman 
V. Jefferson County Fiscal Court, 
117 S,W.2d 918, 273 Ky. 674—Hart 
V. Rose, 75 S.W.2d 43, 266 Ky. 676— 
Board of Trustees of Policemen’s 
Pension Fund v. Schupp, 3 S.W.2d 
606, 223 Ky. 269. 

(2) The view has been expressed, 
however, that the power of the leg¬ 
islature includes only power to per¬ 
form legislative acts not expressly 
or by necessary implication withheld 
from it 

Ky.—Sebert v. Garrett. 246 S.W. 455, 
197 Ky. 17. 

XiL aoContana 

(1) It has been said that the legis¬ 
lature has every power which is not 
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Specifically denied by the constitu¬ 
tion. 

Mont—State v. Cooney, 225 P. 1007, 
70 Mont 355. 

(2) The legislature may do any¬ 
thing it wishes unless it is prohibited 
from so doing by the constitution. 
Mont—Graham v. Board of Examin¬ 
ers of State, 155 P.2d 956, 116 Mont. 
584. 

(3) The legislature of the state has 
the power to do as it pleases, except 
as limited expressly or by necessary 
implication by some constitutional 
provision. 

Mont.—Mulholland v. Ayers, 99 P.2d 
234, 109 Mont 658. 

XxL North Dakota 

(1) Under the state constitution, 
all governmental power is vested in 
the legislature, except such as is 
I granted to the other departments of 

government, or expressly withheld 
from the legislature by constitutional 
restrictions. 

N.D.—State v. First State Bank of 
Jud, 202 N.W. 391, 62 N.D. 231— 
State ex rel. Linde v. Taylor, 156 
l^.W. 661, 33 N.D. 76, L.R.A.1918B 
166, Ann.Cas.l918A 583—O’Laugh- 
lln V. Carlson, 162 N.W. 676, 30 N. 
D. 213—^State ex rel. Standish v. 
Boucher, 56 N.W. 142, 3 N.D. 389. 

(2) Except wljere limitations are 
imposed by the state or national con¬ 
stitution, the sovereign power of the 
legislature is practically unlimited. 
N.D.—State v. Turner, 164 N.W. 924, 

37 N.D. 635. 

In SEthode X nd a nd , word "powers’* 
within constitutional provision that 
general assembly shall continue to 
exercise powers they have heretofore 
exercised, unless prohibited in con¬ 
stitution, means all the powers and 
is not limited to legislative powers. 
R-L'^In re Opinion to the Governor, 
178 A 433, 65 R.I. 56. 

5» Ala.—Alabama State Federation 
of Labor v. McAdory, 18 So.2d 810, 
246 Ala 1, .certiorari dismissed 66 
S.Ct 1384, 825 U.S. 460, 89 L.Bd. 
1726. 

Colo.—Colacino v. People, 252 P. 860, 
80 Colo. 417. 

IlL—Greenfield v. Russel, 127 N.B. 

102, 292 Ill. 392, 9 A.L.R. 1334. 
Mich.—Young v. City of Ann Arbor, 
256 N.W. 679, 267 Mich. 241— 

Corpus Juris cited in Harsha v. 
City of Detroit, 246 N.W. 849, 261 
Mich. 586, 90 AL.R. 853—Doyle y. 
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according to Sir Edward Cbke, **is transcendent and 
absolute.”® Some cases have taken a narrower view 
as to the power of the legislature,*^ and there are 
cases which lend support to the view that its power 
is restrained not only by limitations imposed by the 
constitutions of the state and of the United States 
but also by such general limitations as are inherent 
in the very nature of American institutions and con¬ 
stitutional principles.® These cases should be con¬ 
sidered, however, in connection with the general 
rules that a statute will not be regarded as un¬ 
constitutional merely because it is unjust and re- 


16 C.J.S. 

pugnant to the general principles of justice, liberty, 
or rights not expressed in constitutional provisions, 
or merely because it is opposed to the spirit sup¬ 
posed to pervade the constitution, set forth infra 
§§ 72 , 73 . 

The powers of the legislature are in no manner 
limited or restricted by the common law,® or in 
general by statutory provisions.^® It is free to 
change settled principles of law in the absence of 
constitutional prohibition.^^ The legislature needs 
neither a specific nor an express authorization for 
its enactments.!® 


Election Commission of City of De¬ 
troit 246 N.W. 220, 261 Mich. 646. 
Mo.—^McGrew v. Missouri Pac. Ry. 

Co., 132 aw. 1076, 230 Mo. 496. 
N.C.—Jenkins v. State Board of Elec¬ 
tions of North Carolina, 104 S.E. 
346, 180 N.C. 169, 14 A.L..R..1247. 
Ohio.—Dunn v. State, 173 N.B. 22, 36 
Ohio App. 170, affirmed 172 N.E. 
148, 122 Ohio St 431, certiorari 
denied and appeal dismissed 51 S. 
Ct 84, 282 U.a 801, 76 L..Bd. 721. 
Vt—^McFeeters v. Parker, 30 A. 2d 
300, 113 Vt 139—^Rafus v. Daley, 
164 A. 696. 103 Vt 426. 

12 C.J. p 749 note 19. 

Xa asULode Xslaad 

(1) Except when expressly limit¬ 
ed, the* sreneral assembly exercises 
all of the legislative powers of sov¬ 
ereignty possessed by the British 
parliament, which is all powerful. 
R.I.—^Henry v. Cherry, 73 A. 97, 30 

R.I. 13, 24 L.R.A.,N.S., 991, 18 Ann. 
Cas. 1006, 186 Am,S.R. 928. 

(2) From the time of the adoption 
of the federal constitution by the 
state until the adoption in May, 1843, 
of the state constitution, the legisla¬ 
ture had powers as extensive as 
those of the British crown and par¬ 
liament, less whatever power had 
been granted to the federal govern¬ 
ment; after the adoption of the state 
constitution, the legislature had 
powers as extensive as the British 
crown and parliaments, less the pow¬ 
er delegated to the federal govern¬ 
ment and less those powers taken 
from the legislature by the state 
constitution. 

R.I.—^Payne & Butler v. Providence 
Gas Co„ 77 A. 145, 31 R.I. 295, Ann. 
Cas.l912B 66. 

vt— Rafus V. Daley, 154 A. 696, 
103 Vt 426. 

12 C.J. p 749 note 20. 

7- Md.—Campbell's Case, 2 Bland 
209, 20 Ain.D. 360. 

12 C.J. p 749 note 21. 

8. U.S.-—Citizens’ Sav., etc., Assoc., 
of Cleveland y. Topeka City, Kan., 
20 'Wall. 665, 22 li.Ed. 455—’Fletcher 
V. Peck, Tenn., 6 Cranch 87, 3 I-. 

‘ Ed. 162. 


Conn.—Goshen v. Stoningtoxi, 4 Conn. 

209, 10 Am.D. 121. 

12 C.J. p 749 notes 21, 22. 

Xh Maxylaad 

<1) It has usually been laid down 
that the power of the legislature is 
plenary or supreme except as limited 
or retrained by the state or federal 
constitution. 

Md.—^Hennegan v. Geartner, 47 A.2d 
393, 186 Md. 561—Leonard v. Earle, 
141 A. 714, 155 Md. 252, affirmed 49 
S.Ct 372, 279 XT.S. 392, 73 L.Bd. 
764r—McMullen v. Shepherd, 104 A. 
424, 133 Md. 424—Baltimore v. 

Flack, 64 A. 702, 104 Md. 107— 
Kenneweg v. Alleghany County, 62 
A. 249, 102 Md. 119. 

(2) In some cases it has been said 
that this broad general, rule appears 
to be subject to qualifications.—^Thrift 
V. Laird, 93 A. 449, 125 Md. 70. 

Md.—Painter v. Mattfeldt, 87 A. 413, 
119 Md. 466. 

(3) In an early case, the view was 
expressed that, apart from constitu¬ 
tional restraints, there is a funda¬ 
mental principle of right and Justice 
inherent in the social compact and 
our government, which limits the 
legislative power of the legislature. 
Md.—^Regents, etc,, v, Williams, 9 

Gill & J. 366, 31 Am.D. 72. 

Other statesnexLts 

(1) In statements which recognize 
that the legislative power is subject 
to limitations imposed by the state 
and federal constitutions, there have 
been intimations that such power is 
subject also to limitations so funda¬ 
mental in the social compact as nec¬ 
essarily to be implied. 

N.J.—^State V. Murzda, 183 A. 305, 116 
N.J.Law 219. 

(2) In addition, also have been 
included limitations Imposed by nat¬ 
ural law. 

Cal.—Ex parte Lasswell, 36 P.2d 678, 

1 Cal.App.2d 183. 

(3) Also, the limitation imposed 
by the requirement that a statute 
should not be contrary to the public 
good. 

Tex.—^Dallas County Levee Improve¬ 
ment Dtet. No. 6 V. Rugel, Civ, 
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App., 20 S.W.2d 148, reversed on 
other grounds, ComJlpp., 36 S.W. 
2d 188. 

(4) In addition, the limitation that 
the legislation is for a public pur¬ 
pose. 

Neb.—^Power Oil Co. v. Cochran, 295 
N.W. 805, 138 Neb. 827. 
ft. Ill.—People V. Kirk, 46 N.B. 830. 

162 Ill, 138, 63 Am.S.R. 277. 

Mich.—^Bowerman v. Sheehan, 219 N. 

W. 69, 242 Mich. 95, $1 A.L.R. 859. 
N.Y.—Rhodes v. Sperry & Hutchison 
Co., 85 N.B. 1097, 193 N.Y. 223, 34 
L.R.A,N.S., 1143, 127 Am.S.R. 945 
—Bertholf v. O’Reilly. 74 N.Y. 509, 
30 Am.R. 323. 

S.C.—Corpus juris quoted in. Craw¬ 
ford V. Johnston, 181 S.E. 476, 480, 
177 S.C. 399. 

10. Tenn.—Daughtery v. State, 20 S. 
W.2d 1042, 159 Tenn. 573. 

11. Pa.—^Visor v. Waters, 183 A. 
241, 320 Pa. 406- 

12. Ky.—^Lakes v. Goodloe, 242 S.W. 
632, 195 Ky. 240—Boone County v. 
Town of Verona, 227 S.W. 804, 190 
Ky. 430—Board of Trustees of Po¬ 
licemen’s Pension Fund v. Schupp, 

3 S.W.2d 60$, 223 Ky. 269. 

La.—State v. Sharp, 141 So. 859, 174 

l i <s - 860. 

Minn.—Williams v. Evans, 165 N.W. 
495, 139 Minn. 32, L.R.A.1918P 542. 
rehearing denied 166 N.W. 504, 139 
Minn. 32, L.R.A.1918P 542. 

Mo.—^Vrooman v. City of St Louis. 
88 S.W.2d 189, 337 Mo. 933—Arnold 
V. Hanna. 200 S.W. 416, 315 Mo. 
823, affirmed 48 S.Ct. 212, 276 U.S. 
591, 72 L.Ed. 721—State v. State 
Univ., 188 S.W. 128, 268 Mo. 598. 
Tex.—Reeves v. State, 227 S.W. 668, 
88 Tex.Cr. 444. 

Aotiou taken by state or mnslcipal 
subdivision 

Action by the state, or one of its 
municipal subdivisions, manifestly 
in the interest of its people as a 
whole, which does not abridge the 
rights of Individuals nor fall within 
some constitutional or statutory in¬ 
hibition, should be upheld, although 
lacking in any positive grant or pow¬ 
er to support it. 
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Construction. A state constitution is construed. 
strictly in favor of the state, and as not divesting. 
it or its government of any of its prerogatives, un¬ 
less the intent to do so is clearly expressed,!^ and, 
generally speaking, it should be given a liberal and 
broad construction in favor of the power of the 
legislature.'!^ So, while a constitutional restriction 
or limitation is not to be construed so as to nullify 
it,!5 a provision limiting or restricting legislative 
power is strictly construed so as not to extend the 
limitation beyond its terms and so as to favor the 


power of the legislature,!® or at least, should be 
construed so as not unnecessarily or arbitrarily 
;to hamper legislation,!'^ or so as not to embrace cas¬ 
es not fairly within the general purpose or policy of 
the restriction or limitation.!® 

Govetitmental departments subject to cpnstitntionn 
al Umitaiions. No. department of the state govern¬ 
ment possesses arbitrary and unlimited power; the 
legislative, executive, and judicial , departments .are 
each subject to limitations imposed by the cpnsti- 


Mich.—^Thomas y. Board of Snp*r& of 
Wayne Ck>unty, 182 N.W. 417,. 214 
Mictu 72. 

EstolblisIliiiieiiS of coUe^es aad najU 
varsities 

liegislature's power to establlsli 
colleges find universities does not 
rest on constitutional grant 
Miss.—State Teachers* College y. 
Morris, 144 So. 874, 166 Misa 758. 

13. Cal —ISix parte Marlncovlch, 122 
P. 166, 48 Cal.App. 474. 

Wyo.-^—Brown v. Clark, 34 P.2d 17, 
47 Wyo. 216 . 

Sangnage of .limitation or exception 
Constitutional provisions must be 
considered as limitations on legisla¬ 
tive power where there is language 
of limitation or exception. 

Utah.—National Tunnel & Mines Co. 
V. Indusixial Commission, 102 P.2d 
508, 92 Utah 82—State ex rel. Pub¬ 
lic Service Commission v. South¬ 
ern Pac. Co., 72 P.2d 25, 25 Utah 
89. 

Xdentioal provisions 
Identity in language of provision 
in the Iowa constitution with' the 
Fouxth Amendment does not compel 
the supreme court of Iowa to follow 
construction placed on the language 
by the United States supreme court 
Iowa.—State ex reL Ruble v. Btsig- 
nano, 28 N.W.2d 504, 288 Iowa 1060. 

14. Tex.—^Burgess v. American Bio 
Grande I<and & Irrigation Co., Civ. 
App., 295 S.W. 649. 

Frovlsioa designed to enlarge power 
A provision which alms to enlarge 
the power of the legislature, or to re¬ 
move doubts as to its power, is not 
to be ^ven too strict and literal an 
interpretation tending to narrow the 
eftect of such provision. 

Cal.—Western Metal Supply Co. v. 
.PllXsbury, 166 P. 491, 172 CaJU 407. 

Spirit of constitutional provision 
The power of the legislative body 
or of the people exercising legisla¬ 
tive function under a particular con¬ 
stitutional provision is operative and 
effective if the thing which It is 
sought to accomplish is within the 
spirit of the policy enunciated by 
such provision. 


Wash.—State v. Howell, 181 P. 220, 
107 Wash. 167. 

16. N.Y.—De Agostina v.. Parkshlre 
Bidge Amusements, 278 N.Y.S. 622, 
155 Mlsc. 618. 

62 C.J. p 526- note 4r, 

Cbhsfeitutioiiial liniitatloiis Imposed 
for protection of j^ople or a minority 
of them against certain acts of gov¬ 
ernment are remedial and not* penal, 
and are to be so construed as to af¬ 
ford the protection contemplated. 
Ma—^In re Opinion of Justices, 60 A- 
85, 99 Me. 515. 

Chrant of power and reservation of 
rights 

Constitutional. provisions granting 
legislative power and reserving Indi¬ 
vidual rights are to be considered to¬ 
gether as interdependent, one quali¬ 
fying and limiting the Other, neither 
being supreme in sense that would 
deprive other of Its elfectlveness as 
part of fundamental law. 

N.H—Woolf V. Fuller, 174 A 198, 87 
N.H. 64, 94 AL.R. 1067—State v. 
Bamseyer, 58 A 958, . 78 N.H. 81, 
6 Ann.Cas. 445. 

le. Ala.—Sims v. Bussell, 183 So. 
862, 286 Ala. 662—State v. Clem¬ 
ents, 126 So. 162, 220 Ala 515. 
CaL—Tolman v. Underhill, 242 P.2d 
280, 89 Cal.2d 708—Collins v* Riley, 
152 P.2d 169, 24 Cal.2d 912. 

Copeland v. Kern County, 234 P. 
2d 814, 105 Cal.App.2d 821—People 
V. Reith By. Equipment Co., 161 P. 
2d 244, 70 CaLApp.2d 889. 

Mo.—State ex rel. Roseborough Mon¬ 
ument Co. V. City of St. Louis, 11 
. S.W.2d 1010—State ex reL HArry 
L. Hussmahn 'Refrigerator & Sup¬ 
ply Co. V. City of St. Louis, 5 S.W. 
2d 1080, 819 Mo. 497—St Louis v. 
Public Service Commission! of St 
, Louis, 192 S.W. 958, 270 Mo. 429— 
State V. Wilson, 176 S.W.2d 608, 
265 Mo. 1. 

N.J.—State V. Baldinotti, 21 A2d 291i 
127 N.J.Law 46. 

Xex.—Roy v. Schneider, 221 S.W. 880, 
110 Tex. 869. 

Ya—Albemarle OH & Gas Co. v. 

: Morris, 121 RE. 60, 188 Ta t. 
deaar meaning 

Constitutional provisions, as limi¬ 
tations of legislative power will not 
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be Construed to impose limitations 
beyond their clear meaning. 

S.C.—State V. Broad River Power 
Co., . 181 S.B. 4i, 177 S.C. 240— 
Scroggrie v. Scarborough, 166 SJS. 
596, 162 S.C. 218. 

Gfraat of. power to local Bubdlvlsioiui 
Constitutional provisions granjting 
attributes of sovereignty to locid 
subdivisions of the state, as limitar 
tions on the power of the legislature, 
should be strictly construed. 

Or.—rState. v. Port of Austoria, 164 P. 

899, 79 Or. L 
12 C.J. p 701 note 80 [h]. 

Xn absenoe of any clear. Umltaitton 
on the inherent power of the legisla-^ 
tu^e to legislate on any particular., 
questioxi, even in cases of doubt, the 
power of the legislature to legislate 
on such subject will be sustained. 

IlL—^McGlynn & McGlynn 'v. Louis¬ 
ville & N. R. Co., 40 N.E.2d 589, 
818 Ill.App. 896, reversed on other 
grounds 44 N.E.2d 841, 881 IlL 55. 

17. Beaaonable coii8trtiotlo]i, 
Constitutional limitation on legis¬ 
lative j>ower should receive reason¬ 
able construction to eftectuate sounds 
purpose without unnecessarily or ar¬ 
bitrarily hampering legislation. 

N.M.—Gamble v. .Velarde, 18 P.2d 569, 

86 N.M. 262. 

Caution as to arbitral rules 
The application of arbitrary, rules 
of construction should be resorted to 
with caution, especially when it 
, would bring about results contrary to 
the declared public policy of the state 
and would hamper the legislature in 
adequately providing for the health, 
morals, safety and well-being of the 
people. Only those things expressed* 
in such positive afllrmative terms as 
plainly imply the negative of what is 
not mentioned in view of the known 
policy of the state, should be consid¬ 
ered as prohibiting the powers of the 
legislature. 

S.C.—^Floyd V, Parker Water & Sew¬ 
er Sub-District 17 S.E.2d 223, 208 
S.C. 276. 

18, N.Y.—^De Agostina v. Parkshire 
Ridge Amusements, 278 N.Y.S. 622»< 
155Misc.618. 
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tution.i5 The legislature must, of course, act within the state and federal constitutions.^! So, the legis- 
its constitutional powers,^® and must exercise its lature is without power to amend, repeal, set aside, 
powers subject to such limitations as are imposed by “ or in any way alter, constitutional provisions,^^ and 


l-a. Del.—State ex reL Morford v. 

Emerson. 8 A.2d 154, 1 Terry 288. 
jila.—State v. City of Avon Park, 144 
So. 806, 108 Fla. 640—State ex rel. 
Davis V. City of Stuart, 120 So. $85, 
ST Fla. 69, 64 A.L 1 .R. 1307—Caw- 
ithon V. Town of De Funlak SpriniTS, 
102 So. 250, 88 Fla 824. 

©a.—Thompson v. Talmadgre, 41 S.E. 

2d 888 , 201 Ga 867. 

Neb.—State ex rel. Caldwell v. Pe¬ 
terson, 45 N.W.2d 122, 163 Neb. 402 
—^Eamsey v. Gagre County, 48 N. 
W,2d 693. 163 Neb. 24, 

N.T.—^People, on Complaint of Mc- 
Dees, V. Berner, 10 N.T.S.2d 339, 
170 Misc. 501. 

Pa.—Commonwealth ex rel. v. 

Schmid, Oom.Pl., 20 Brie Co. 167, re¬ 
versed on other grrounds Common¬ 
wealth ex rel. Graham to Use of 
Markham v. Schmid, 3 A.2d 701, 338 
Pa. 668 , 120 A.L..R, 777. 

Tenn.—^Dykes v. Hamilton County, 
191 S.W.2d 166. 

Assomptloii, aXLd abuse of power 
Governments are not formed to 
sanction either official assumptions 
of powers not conferred nor abuse 
of powers that are conferred, but 
to provide for limited grovernlngr 
fimetions to conserve public welfare 
and to establish safeguards to pro¬ 
tect people from unauthorized action. 
Fla.—Cawthon v. Town of De Pu- 
niak Sprlngrs, 102 So. 250, 88 Fla. 
324. 

IBCere failure to ohaUexLg'e usurpoi- 
tion of power not conferred by con¬ 
stitution cannot confer such power 
on branch of grovernment. 

Minn.—State ex rel. Gardner v. Holm, 
62 N,W.2d 62. 

Wrongrful acts of oflLcexs and ludl- 
viduais 

Constitution is designed to pre¬ 
scribe and limit governmental powers 
and to secure individual rights 
airainst imlawful invasion by public 
officers or by private parties. 

Fla.—^Tibbetts v. Olson, 108 So. 679, 
91 Fla. 824. 

90u Mont.—^Leuthold v. Brandjord, 
47 P.2d 41, 100 Mont. 96. 

JTudloifll functions of leglslatnre 
N 4 J.—Bx parte Kelly, 198 A. 203, 123, 
N.J.Bq. 489, affirmed 1 A.2d 926, 
124 N.J.Bq. 360. 

21. Cold.—^Tenter v. Baker, 248 P.2d 
811, 126 Colo. 282. 

Fla.—State ex rel. Cunningham v. 
Davis. 166 So. 289, 123 Fla. 41, 
rehearing denied 166 So. 574, 122 
Fla. 700—^Atlantic Coast Dine R. 
Co. V. State, 143 So. 256, 106 Fla. 
278 . 

111.—^People V. Hawklnson, 165 N.B. 
818, 824 lU. 286—Graham v. Dye, 


189 N.B. 390, 808 Ill. 288—Sutter 
V. People’s Gaslight & Coke Co.. 
120 N.B. 562, 284 Ill. 684. 

Kan.—^In re Gunn. 82 P. 470, 60 Kan. 
156, 19 Ii.H.A. 519. 

Ky.—Wells v. West, 15 S.W.2d 831, 
228 Ky. 737. 

La.—State v. Bills, 123 So. 642. 168 
La. 967—State v. Lange, 123 So. 
639, 168 La 968, 67 A.L.R. 1447. 
Mass.—^Burnham v. Morrissey, 14 
Gray 226, 74 Am.D. 676. 

Miss.—McCool V. State, 115 So. 121, 
149 Miss. 82—State v. Henry, 40 
. So. 162, 87 Miss. 125, 5 L.R.A.,N.S., 
340. 

Mont.—State ex rel. Bennett v. Bon¬ 
ner. 214 P.2d 747, 123 Mont. 414— 
State ex rel. Palagi v. Began, 126 
P.2d 818. 113 Mont 343—State ex 
rel. DuFresne v. Leslie, 60 P. 2 d 
959, 100 Mont 449, 101 A.L.R. 1329 
—State ex rel. Bonner, 195 P, 841, 
59 Mont 68 . 

N.J.—Bx parte Hague, 147 A. 220. 
106 N.J.Bq. 134, affirmed 150 A. 
322, 9 N.J.M1SC. 89. 

N.Y.—People v. Allen, 93 N.B.2d 860, 
801 N.T. 287. 

In re Matson, 49 N.T.S.2d 698, 
182 Mlsc. 389, reversed on other 
grounds 58 N.B.2d 601, 293 N.T. 476. 
Ohio.—Angell v. City of Toledo. 91 
N.E.2d 260, 163 Ohio St 179. 

Okl.—State ex rel. Kerr v. Grand Riv¬ 
er Dam Authority, 164 P.2d 946, 
195 Okl. 8 . 

Pa—^Miller v. City of Beaver Palls, 
82 A.2d 34, 368 Pa 189—In re New 
Britain Borough School Dist, 146 
A. 697, 295 Pa 478. 

Tex,—Travelers’ Ins. Co. v. Marshall, 
76 S.W.2d 1007, 124 Tex. 45. 96 A. 
L.R. 802—Cameron v. Connally, 299 
S.W. 221, 117 Tex. 169. 

Ferguson v. Gregg, Clv.App., 77 
S.W.2d 1117. 

Va—Commonwealth v, City of New¬ 
port News, 164 S.B. 689, 168 Va 
621. 

12 C.J. p 680 note 41 [a]. 

Powers and duties of govemmeutal 
agency 

Legislature may not increase, de¬ 
crease, or alter powers or duties of 
agency of government, where such 
powers and duties are defined by con¬ 
stitution. 

Tex.—City of Denison v. Municipal 
Gas Co.. 8 S.W.2d 794. 117 Tex. 291. 

Statute and constitution • 

Special implied statutory exception 
is ineffective as against general ex¬ 
press constitutional provision. 

Ariz.—Gay v. City of Glendale, 16 P. 
2d 971, 41 Ariz. 207, rehearing de¬ 
nied 17 P.2d 811, 41 Ariz. 265. 
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Doubt as to constitutionality of stat- 
ute 

According to some cases, the legis¬ 
lature should not enact a statute 
where there is a doubt or at least a 
grrave doubt as to its constitutional¬ 
ity. 

Colo.—^In re Senate Resolution No. 2 
Concerning Constitutionality of 
House Bill No. 6, 31 P.2d 326, $4 
Colo. 101. 

Ohio.—Cincinnati, etc,, R. Co. v. Clin¬ 
ton County, 1 Ohio St. 77. 

Tex.—Walker v. Baker, 196 S.W.2d 
324, 145 Tex. 121. 

All statutes are subject to control¬ 
ling provisions of both state and fed¬ 
eral constitutions, whether so ex¬ 
pressed in acts or not. 

Fla.—Gray v. Moss, 166 So. 262, 115 
Fla. 701. 

Legislative ooxLoeptloiui of general 
welfare 

Constitutional limitations should 
not yield to legislative conceptions 
of general welfare promotion. 

Pa,—Clearfield Bituminous Coal Corp. 
V. Thomas. 9 A.2d 727. 336 Pa. 672, 
126 A.L.R. 716. 

22. U.S.—^Western Union Telegraph 
Co. V. Industrial Commission of 
Minnesota, D.C.Minn., 24 F.Supp. 
370. 

Ark.—Cobb v. Burress, 209 S.W. 2d 
694, 213 Ark. 177. 

Cal.—Hale v. Bohannon, 241 P.2d 4, 
38 Cal.2d 458. 

Fla.—Steuart v. State ex rel. Dolcl- 
mascolo, 161 So. 378, 119 Fla. 117. 
Idaho.—State v. Village of Garden 
City, 265 P.2d 328, 74 Idaho 513. 
Ky.—Jefferson County cx rel. Orau- 
man v. Jefferson County Fiscal 
Court, 117 S.W.2d 918, 273 Ky. 674. 
La.—^Rawle v. Jefferson & Plaque¬ 
mines Drainage Dist., 176 So. 610, 
187 lA. 891. 

Me.—LaPleur ex rel. Anderson v. 

Frost, 80 A.2d 407, 146 Me. 270. 
Mass.—Opinion of the Justices, 35 N. 

E.2d $76, 309 Mass. 67$. 

Mich.—^Board of Education of City of 
Detroit v. Fuller, 218 N.W. 764, 242 
Mich. 186. 

Mo.—State, on Inf. of Dalton v. Dear- 
ing, 203 S.W.2d 381. 

N.C.—Glenn v; Board of Com’rs of 
Durham County, 159 S.E. 439, 201 
N.C. 233—Southern Ry. Co. v. 
Cherokee County, 140 S,E. 748, 194 
N.C. 781. 

N.T.—^People ex rel. Boyle v. Cruise, 
189 N.Y.S. 338, 107 App.DIv. 705, 
affirmed 132 N.B. 920, 231 N.T. 639, 
and reargument denied 132 N.B. 
925, 231 N.T. 650. 

Ohio.—^Hoffman v. Knollman, 20 N.B. 
2d 221, 135 Ohio St 170, 
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a right that is constitutionally granted cannot be 
taken away or rendered nugatory by a failure of the 
legislature to act. 22 .O 6 The legislature may, how¬ 
ever, enact a statute for the purpose of putting in 
force a provision of the constitution,28 and under 
certain circumstances and in the absence of consti¬ 
tutional restriction, it may enact a statute which aids 
or amplifies a constitutional provision,24 and may by 
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enactment add a condition to a constitutional pro¬ 
vision, provided such enactment does not violate the 
constitution.25 The legislature may impose reason¬ 
able limiitations on the exercise of constitutional 
guaranties,25.06 it cannot so limit them that 

they amount to a nullity.25.io 

Rules and regidaHons. A constitutional right may 
be subjected to reasonable rules and regulations 


Okl.—Oklahoma County v. Queen City 
Lodge No. 197, L O. O. F,. 166 P. 
2d 340, 196 Okl. 131. 

Or.—Tomasek v. State, 248 P,2d 703, 
196 Or. 120—^Morrison v. Clackamas 
County, 18 P.2d 814, 141 Or. 664. 
Tex,—^Ex i)arte Henry, 216 S.W.2d 
688, 147 Tex. 816—Jones v. Ross, 
173 S.W.2d 1022, 141 Tex. 416— 
State V. Hatcher, 281 S.W. 192, 116 
Tex. 332. 

Board of Trustees of Bmp. Re¬ 
tirement System of Tex. v. Parrar, 
Civ.App., 236 S.W.2d 663, affirmed 
Parrar v. Board of Trustees of 
Emp. Retirement System of Tex., 
243 S.W.2d 688, 160 Tex. 672. 

Snlaxg'eaDaLeiLt or restxlctioa 

The general assembly can neither 
enlarge nor restrict a constitutional 
amendment. 

Ark.—^Miller County v. Beasley, 166 
S.W.2d 791, 203 Ark. 870. 

Beoall of power or privilege 
An act of the legislature cannot 
recall any power or privilege granted 
by the constitution. 

Colo.—City of Ft. Collins v. Public 
Utilities Commission, 195 P. 1099, 
69 Colo. 664. 

Frovisloiis ooveriug entire subject 
When a constitution has fully 
dealt with a subject and covered the 
entire ground, the legislature is pow¬ 
erless to make any change therein 
unless specially authorized,. 

Va.—Pine v. Commonwealth, 93 S.E. 
652, 121 Va. 812. 

Subjects not IXLCluded 
Legislature may not extend a con¬ 
stitutional provision so as to include 
subjects that are not within the pur¬ 
view of, or that conflict with, such 
provision. 

Ariz.—^Arizona Eastern R. Co. v. Mat¬ 
thews, 180 P, 169, 20 Ariz. 282, 7 
A.L.R. 1149—^Behringer v. Insp. 
Cons. Copper Co., 149 P. 1066, 17 
Ariz. 232. 

Deflrdtiou of words 

The legislature cannot nullify and 
circumvent provisions of the consti¬ 
tution by defining terms used In such 
provisions in an arbitrary, wrong, 
and improper manner, not in accord 
with standard dictionaries, nor com¬ 
mon usage. 

Neb.—^Moeller, McPhevrin & Judd^v. 
Smith, 266 N.W. 661, 127 Neb. 424. 


Frequent vlolatlous 
The legislature may not amend a 
provision of the constitution by vio¬ 
lating it freauently. 

Mo.—State ex inf. Barrett ex reL 
Bradshaw v. Hedrick. 241 S.W. 402, 
294 Mo: 21. 

Bight of aotlou 

(1) Legislature cannot abolish a 
cause of action which is created by 
the constitution for survivors of one 
whose death resulted from gross 
neglect. 

Tex.—^Morton Salt Co. v. Wells, Civ. 
App., 35 S.W.2d 464, affirmed 70 S. 
W.2d 409, 123 Tex. 161. 

(2) Nor can the legrislature add to, 
er take from, conditions under which 
by virtue of constitution, such action 
may be maintained. 

Tex.—Morton Salt Co. v. Wells, 70 
S.W.2d 409, 123 Tex. 161. 

Forum 

The legislature may not designate 
forum or county for commencement 
and trial of actions when such sub¬ 
ject is covered by constitution. 

CaL—^Liera v. Los Angeles Finance 
Co., 221 P.2d 737, 99 Cal.App.2d 254. 

22i4}5 Or.—^Tomasek v. State, 248 P. 
2d 70S, 196 Or. 120. 

23. Ariz.—^Arizona Eastern R. Co. v. 
Matthews, 180 P. 159, 20 Ariz. 282, 
7 A.L.R. 1149. 

Cal.-^hesney v. Byram, 101 P.2d 
1106, 15 Cal.2d 460. 

Mo,—State ex rel. Millar v. Tober- 
man, 232 S.W.2d 904, 360 Mo. 1101. 
Tex,—Cameron v. Connally, 299 S.W. 
221, 117 Tex. 169. 

Frotectiou of rights declared by coil. 
stltutloa 

The people of the state have the 
power through their legislature to 
enact laws having for their purpose 
the protection of rights of the people 
as to control or direction of state 
government declared by the consti¬ 
tution. 

Tex.—^Love v. Wilcox, 28 S.W.2d 515, 
119 Tex. 266, 70 A.L.R. 1484. 

l^ws uocessaxy to carry into ef¬ 
fect powers expressly granted by the 
constitution ■ may he passed by the 
legislature without any enabling con¬ 
stitutional provision. 

Wis.—^Minneapolis, etc., R, Co. v. 

State R. Comm.. 116 N.W. 906, 186 
. Wis. 146. 17 L.R.A..N.S., 321. 
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Bestrlotloiis 

Power of ^glslature to pass laws 
necessary to carry provisions of 
constitution into effect is subject to 
limitations contained in bill of rights. 
Tex.—^Langever v. Miller, 76 S.W.2d 
1025, 124 Tex. 80. 96 A.L.R. 836. 

94. Mo.—State v. Shields, 4 Mo.App. 
259. 

Tex.—Watts v. Mann, Civ.App., 187 
S.W. 2d 917, error refused. 

12 C.J. p 806 note 61. 

Bnlarging existing rights 

(1) Ordinarily, the legislature may 
enlarge and augment existing rights 
which are protected by a constitu¬ 
tional limitation on legislative pow¬ 
er and which are otherwise proper 
subjects of legislation. 

Utah.—Garfield Smelting Co. v. In¬ 
dustrial Commission of Utah, 178 P. 
67, 63 Utah 133. 

(2) A constitutional provision 
which merely permits the legislature 
to enlarge the rights of a certain 
class of persons does not prohibit the 
legislature from repealing a statute 
which enlarged such rights. 

Va.—^Farmers' Adm'x v. Chesapeake 
& O. Ry. Co., 131 S.B. 384. 144 Va. 
65. 

Veniio 

Constitutional guaranty of right to 
sue foreign corporation in certain 
counties, does not deprive legislature 
of power to provide for additional 
places where such corporations may 
be sued. 

Okl.—^Prairie Oil Gas Co. v. Dis¬ 
trict Court of Grady County, 174 
P. 1066, 71 OkL 32, 

95. S.C.—^Acker v. Cooley, 181 S.B. 
10. 177 S.C. 144. 

26.05 Fla—State v. Lewis, 11 So.2d 
837, 152 Fla 178. 

Bemedy 

When the constitution prescribes a 
remedy, legislature may regulate 
manner of its exercise but may not 
revoke or change it or place undue 
burden on its exercise. 

Fla—Holmer v. State ex rel. Stew¬ 
art, 28 So.2d 586, 158 Fla 397. 

c 

85.10 Fla.—State y. Lewis. 11 So.2d 
887, 152 FU. 178. 
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for the enforcement thereof,but not for the 
denial thereof.^®-^® 

Framing of new constitution. The function of 
framing a new constitution is not within the legisla¬ 
tive power vested in the legislature.^^ 

Exercise of power. While.the legislature cannot 
acquire power to do an act which it does not possess 
merely by asserting the existence of, or attempting 
to exercise, such power,^7 it does not lose a power 
under the constitution by failure to exercise such 
power for however long a time.^® Legislative power 
in a particular respect is not exhausted by a single 
exercise.2® 

Withdrawal of powers. Legislative powers con- 


16 aj.s. 

stitutionally vested can only be constitutionally with¬ 
drawn, 

b. Implied Powers and Limitations 

implied powers and restraints may arise under a 
state constitution, and such powers and limitations are 
as potent or effective as express powers and limitations. 

Constitutional powers are often granted or re¬ 
strained in general terms from which implied pow¬ 
ers and restraints necessarily arise, as ordinarily it 
is neither practicable, necessary, nor desirable that 
a constitution should set forth in detail all its ob¬ 
jects and purposes and the means by which they are 
to be carried into effect,and the power of a state 
legislature is subject not only to express or direct, 
but also to implied, limitations or prohibitions con¬ 
tained in the state constitution.32 Restraints im- 


25.15 Or.—Tomasek v. State, 248 P. 
2d 703, 196 Or. 120. 

25.20 Or.—Tomasek v. State, supra. 

2a Ind.—^Ellinffham v. Dye, 99 N.E. 
1, 178 Ind. 336, Ann.Cas.l916C 200. 

27-. Colo.—Wilmore v. Annear, 66 P. 
2d 1438, 100 Colo. 106. 

2a Colo.—■Wilmore v. Annear, su¬ 
pra. 

20. Mass.—^Essex County v. City of 
Kewburyport, 150 IT.B. 234, 264 
Mass. 232. 

aa Colo.—^People v. Newlon, 238 P. 

44. 77 Colo. 616. 

Doubt as to withdrawal 
Where a power has always been 
exercised by the legislature, the con¬ 
stitutional withdrawal of it by the 
people must be plain; if doubtful, it 
will not be made clear by construc¬ 
tion. 

Pa.—Commonwealth v. State Treasur¬ 
er, 13 Pa.Dist. 281. 

31. La.—^Tanner v. Beverly Country 
Club, 47 So.2d 906, 217 lia. 1043. 
Okl.—Corpus J^uris Saoimdiun cited in 
Oklahoma County Excise Board v. 
Kurn, 116 P.2d 113, 115, 139 Okl. 
203. 

S.C.—Corpus atixls Qiuoted in Ansel v. 
Means, 172 S.E. 434, 436, 171 S.C. 
432. 

Tex.—^Travelers' Ins. Co. v. Marshall, 
76 S.W.2d 1007. 124 Tex, 46, 96 A. 
liiR. 802. 

Ferguson v. Gregg, Civ.App., 77 
S.W.2d 1117—City of Denison v. 
Municipal Gas Co.» Civ.App., 267 S. 
W. 616, affirmed 3 S.W.2d 794, 117 
Tex. 291—-Corpus Juris quoted in 
Cain V. Lumsden, Civ.App., 204 S. 
W. 115, 117. 

W.V8U—State V. Blevins, 48 S.E.2d 
174, 131 W.Va. 860—Lawson v. Ka¬ 
nawha County Court, 92 S.M 786, 80 
W.Va. 612. 

12 C.J. p 719 note 26. 


What deemed Implied 
Whatever is necessary to render 
effective any provision of a constitu¬ 
tion, whether it is a grant, a restric¬ 
tion or a prohibition, must be deemed 
implied and Intended in the provision 
itself. 

NT.T.—^Fraser v. Brown, 96 N.B. 366, 
203 N.T. 136, Ann.Cas.l913B 14. 

implied from inhibition 
Constitutional inhibition of remis¬ 
sion of penalties by special law im¬ 
plies legislative power of remission 
by general law. 

Tex.—Jones v. Williams, 45 S.W.2d 
130, 121 Tex. 94, 79 AL.R. 983. 

Rule of comity in conflict with en^ 
actment 

The power of the legislature to en¬ 
act statute is in no way limited by a 
well-established rule of comity in 
conflict with the enactment, but fully 
recognized at the time of its adop¬ 
tion. > 

W.Va,—Southern Finance Co. v. Ze- 
gar, 198 S.E. 875, 120 W.Va. 420. 

32. Ala.—State Docks Commission v. 
State ex rel. Cummings, 160 So. 
346, 227 Ala. 414. 

Ariz.—Consolidated Arizona Smelting 
Co. V. Egich, 199 P. 132, 82 Ariz. 
343. 

Ark.—State v. Green, 176 S.W.2d 
575, 206 Ark. 361. 

Del.—State ex rel. Green v. Collison, 
Super., 197 A 836, 9 W.W.Harr. 
246, reversed on other grounds 2 A 
2d 97, 9 W.W.Harr. 460, 119 ALw 
R. 1422. 

Fla.—State v. Greer, 102 So. 73'9, 88 
Fla. 249. 87 AL.R. 1298. 

Kan.—^Lemons v. Noller, 63 P.2d 177, 
144 Kan. 813. 

Ky.—Commonwealth ex rel. Attorney 
General v. Howard, 180 S.W.2d 416, 
297 Ky. 488. 

La.—Corpus Juris Secundum cited in 
Tanner v. Beverly Country Club, 47 
So.2d 905, 913, 217 La. 1043. 
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Miss.—McCool V. State, 115 So. 121. 
149 Miss. 82. 

Okl.—Corpus Juris Secundum cited in 
Grim v. Cordell, 169 P.2d 567, 669, 
197 Okl. 144—Board of Com'rs of 
Logan County v. State, 254 P, 710, 
122 Okl. 268. 

Pa.—Commonwealth ex rel. Smillie 
V. McElwee, 193 A 628, 327 Pa. 
148—Bailey v. Waters, 162 A 819, 
308 Pa, 300. 

Wash.—State ex rel. Pischue v. Ol¬ 
son. 21 P.2d 616, 173 Wash. 60. 
W.Va.—Lawson v. Kanawha County 
Court, 02 S.E. 786, 80 W.Va. 612. 
12 C.J. p 719 note 27, P 766 note 24. 

Afllxmation of a distinct policy on 
any specific point in a state consti¬ 
tution implies want of legislature's 
power to establish a different policy. 
Okl.—^Board of Com'rs of Logan 
County V. State, 254 P. 710, 122 
Okl. 268. 

zn Idaho 

(1) It has been stated broadly that 
the legislature has plenary power 
unless it is expressly prohibited by 
the constitution. 

Idaho.—State v. Johnson, 29$ P, 588, 
50 Idaho 363. 

(2) There are eases, however, 
which apparently recognize that a 
prohibition may be implied. 

Idaho.—State v, Moore, 212 P. 349, 36 
Idaho 566—^Ingard v. Barker, 147 
P. 293, 27 Idaho 124. 

Xn Indiana 

(1) There is authority for the view 
that it is almost the universal rule 
that legislative x>ower is limited only 
by the express inhibitions of the con¬ 
stitution. 

Ind.—State v. Morris, 155 K.BL 19$, 
199 Ind. 73. 

(2) The view has been expressed, 
however, that there may be implied 
restraints on legislative power. 



le C.J.S. 

posed by the constitution on various departments of 
state government may riot be diminished by infer¬ 
ence and implication.88 However, in order to create 
an implied prohibition, there rimst be some express 
affirmative provisi6n,53.05 but an express enumera¬ 
tion of legislative powers and privileges in the con¬ 
stitution is not exclusive of others not named, un¬ 
less accompanied by negative terms.^3.io 

Implied powers and restrictions are a very im¬ 
portant element to be cpnsidered,^^ the implied pow¬ 
ers of the legislature being as potent as are powers 
expressly conferred, and the implied restrictions 
on its power being as effective as are express re- 
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strictions.*® No implied limitatiori will, however, be 
extended' beyond the legitimate me^ng of the 
terms employed.®^ 

A constitution which confers a power or enjoins 
a duty also confers, by implication, all powers that 
are necessary for the exercise of the one or for the 
performance of the other.^s So, in order to accom¬ 
plish a purpose within its power, the legislature may 
select the means within reasonable limits,®^ that is, 
it may select appropriate means, plainly adapted, or 
reasonably related, to such purpose, which are not 
prohibited,^® but it cannot exercise a forbidden pow¬ 
er, to facilitate the enforcement of a statute which 


Ind.—^Robinson v. Moser, 179 NT.B. 
270, 203 Ind. 66 —State v. Fox, 68 
N.EI. 19, 168 Ind. 126, 56 L.R.A. 893. 
In Montana 

(1) The view has been expressed 
that legislative authority will not be 
deemed to be circumscribed by mere 
implication. 

Mont—State ex rel. DuFresne v. lics- 
lie, 60 P.2d 969, 100 Mont 449, 101 
A.Ii.R. 1329—Rider v. Cooney, 33 
P.2d 261, 94 Mont. 296—Goodell v. 
Judith Basin County, 224 P. 1110, 
70 Mont 222—^Heckman v. Custer 
County, 223 P. 916, 70 Mont 84— 
State ex rel. Evans v. Stewart. 161 
P. 309, 63 Mont 18. 

(2) In other cases the necessity 
for an express limitation or prohibi* 
tlon has been recognized. 

I^^ont.—^Leuthold v. Brandjord, 47 P. 
2d 41, 100 Mont 96—^Byme v. Ful¬ 
ton Oil Co., 278 P. 614. 85 Mont 
329. 

(3) There are cases, however, 
which apparently recognize the rule 
that a prohibition may be implied. 
Mont—State ex rel. Palagi v. Regan, 

126 P.2d 818, 113 Mont 343—State 
V. Keasler, 266 P. 387,. 82 Mont 126 
—^Bvers v. Hudson. 92 P. 462, 86 
Mont 136. 

33. H.T.—^People v, Albertson, 65 N. 
Y. 60. 

Tex.—^Travelers* Ins. Co. v. Marshall. 
76 S.W.2d 1007, 124 Tex. 46, 96 A. 
L..R. 802. 

Ferguson v. Gregg,. Civ.App., 77 
S.W.2d 1117. 

33.06 La.—^Tanner , V, Beverly Coun¬ 
try Club, 47 So.2d 905, 217 La. 1043. 

33 . 10 . Cal.—Slavich v. Walsh, 186 P. 

2d 36, 82 Cal.App.2d 228. 

|i4o.—^Bohrer v, Toberman, 227 S.W. 

2d 719, 3:60 Mo. 244. . 

Wash.—State ex rel. Robinson v. 
Fluent 191 P.2d 241, 30 Wash.2d 
194, certiorari denied Washington 
Pension Union v. State of Wash, ex 
rel. Robinson,’ 69 S:Ct 66 , 335 U.S. 
844, 93 L.Ed. 394. 

A commaaid in' constitution that 
legislature shall pass laws on given 


subject does not operate as prohibi¬ 
tion of enactment of laws on another 
subject 

Tex.—Watts v. Mann, Civ.App., 187 
S.W.2d 917, error refused. 

34i Tex.—Watt v. State, Civ.App., 
83 S.W.2d 744—Billy County Line 
Independent School Bist v. Bums, 
Civ.App., 290 S.W. 279, reversed on 
other grounds Burns v. Billy Coun¬ 
ty Line Independent School Bist, 
ComuApp., 295 S.W. 1091. 

12 C.J. p 699 note 70, p 719 note 26. 
Part of constitutibii. 

Implied provisions, including limi¬ 
tations; are as much a part of the 
constitution, ‘ and are as effective, as 
those which are expressed. 

Fla—Church v. Lee, 136 So. 242, 102 
Fla 478—^Amos v. Mathews, 126 
So. 308, .99 Fla 1, 65, 116—Corpus 
Juris ^ted in Jackson v. Jackson, 
107 So. 256, 90 Fla 663—Corpus 
Juris cited, in Getzen v. Sumter 
County, 103 So. 104, 107, 89 Fla 
45—State v. Greer, 102 So. 739, 88 
Fla 249, 37 A.L.R. 1298. 

35. Fla—State ex rel. Cunningham 
V. Bavis, 166 So. 289, 123 Fla 41, 
rehearing denied 166 So. 674, 122 
Fla 70,0. 

36. Ariz.—Consolidated Arizona 

Smelting Co. v. Bglch, 199 P. 132, 22 
Ariz. 548. 

Del.—State ex reL Green v. Collison, 
Super., 197 A. 836, 9 W.W.Harr. 
245, reversed on other grounds 2 A. 
2d 97, 9 W.W.Harr. 460, 119 A.L. 
R. 1422. 

pia.—State v. Greer, 102 So. 739, 88 
Fla 249, 87 A.L.R. 1298. 

12 C.J. p 699 note 69 [a], p 719 note 
27, p 760 note 24. 

37- Cal.—City Street Impr. Co. v. 
Regents of Univ. of Cal., 96 P. 801, 
153 Cal. 776, 18 L.R.A:.,N.S., 451. 
jifliont.—^Bvers v. Hudson, 92 P. 462, 
86 Mont. 186. 

12 C.J. p 701 note 80 [h], p 760 note 
26. 

33. Ga—Corpus Jriris Secundum 
cited in McLucas V. State Bridge 
Bldg. Authority, 77 S.E.2d 631, 636, 
210 Ga 1. . . 


Beazley v. Bo Kalb County, 76 
S.B.2d 667, 87 GaApp. 910, revers¬ 
ed on other grounds 77 S.E.2d 740, 
210 Ga 41, conformed to 78 S.B. 
2d 866 , 88 GaApp. 856, vacated 78 
S.E.2d 365, 88 GaApp. 866 . 

IlL—Field V. People, 8 IlL 79. 

Mass.—^In re Opinion of the Justices, 

3 Nr.B.2d 218, 294 Masa 623. 

Miss.—^Board of Supers of Attala 
County V. Illinois Cent. R Co., 190 
So. 241, 186 Miss. 294. 

Mo.—^tate ex rel. Millar v. Tober¬ 
man, 232 S.W.2d 904, 360 Mo. 1101. 
N.T.—Livoti V. Fitzgerald, 5 N.T.S. 
2d 688 , 265 App.Dlv. 711, 720, af¬ 
firmed 18 N.B.2d 819, 279 N.T. 696. 

Newton v. Lewis, 193 N.Y.S. 438, 
118 Misc. 382. 

S.B.—State v. Reeves, 184 N.W. 1007, 
44 S.B. 612. 

Tex.—Gill V. Falls County, Civ.App., 
243 S.W.2d 277—First Nat. Bank v. 
City of Port Arthur, Civ.App., 85 
S.W.2d 268—Watt v. State, Civ. 
App., 33 S.W. 2d 744, error refused 
—^Billy County Line Independent 
School Bist V. Bums, Civ.App., 290 
S.W. 279, reversed on other grounds 
Bums V. Billey County Line Inde¬ 
pendent School Bist, Com.App., 296 
S.W. 1091—Stites V. Sutton Coun¬ 
ty, Civ.App., 272 S.W. 606—Corpus 
Juris quoted in Cain v. Lumsden, 
Civ.App., 204 S.W. 116, 117. 

12 aJ. p 719 note 26. 

Power to prohibit and to. regulate 

(1) Power of the legislature to 
prohibit certain matters includes in 
general the power to prohibit un¬ 
less certain regulations are complied 
with. 

U.S.—Cantini v. Tillman, C.C.S.C., 64 
F. 969. 

(2) In general, however, the pow¬ 
er of the legislature to regulate does 
not include the power to prohibit. 
Miss.—^Martin v. First Nat. Bank, 164 

So. 896, 176 Miss. 388. 

39. Mass.- 7 Attoraey General v. Bris- 
senden, 171 N.E. 82, 271 Mass. .172. 

40. U.S.—^Purity Extract & Tonic Co. 
V. Lynch, Miss., 83 S.Ct. 44. 226 U. 
S. 192, 67 L.EcL 184. 
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it has power to enact^l The legi 3 lature may enact the constitution defines the circumstances under 

statutes providing for reasonable regulation and which a right may be exercised, the specification is 

control of rights granted under constitutional pro- an implied prohibition against legislative interfer- 

visions,^‘^*®5 A provision which expressly pre- ence to add to the condition.^^-®® A constitutional 

scribes the manner of doing a particular thing is provision directing the legislature to enact particular 

exclusive in that regard and impliedly prohibits legislation carries no authority to enact something 

performance in a substantially different manner.^^ not included therein.43.io 

Thus, where the manner in which, or the means 

by which, a power granted shall be exercised are An express prohibition against specified action 
specified, such manner or means are exclusive of by the legislature may carry implications as broad 
all others, and the right or power to use other, as those which attach to a grant of power,but 
means does not arise by implication even though limitations on the power of the legislature are not 

considered more convenient or effective.^® Where to be lightly inferred or raised by implication,^^ 


Pla.—City of Daytona Beach v. Har¬ 
vey, 48 So.Se 924. 

N.D.—State v. First State Bank of 
Jud, 202 K-W. 891, 62 N-D. 231. 
Other statements as to pexmissihle 

(1) Ordinary. 

Ill.—Hagrler v. Small, 188 N.BI. 849, 
307 Ill. 460. 

(2) Necessary. 

Ill.—^Hubbard v. Dunne, 115 N.B. 210, 
276 Ill. 598. 

(3) Needful, advantagreous, or ap¬ 
propriate. 

N.C.—State v. Bevis, 136 S.EL 84d, 
193 N.C. 192, 60 A.D,R. 98. 
Xhoidental means for enforcing* and 
srivingr effect to valid statute violate 
no constitutional rights. 

Mass.—Davis v, Caldcrwood, 146 N.B. 
708, 251 Mass. 283. 

41. Ky.—^Barber v. Commonwealth, 
206 S.W. 290. 182 Ky. 200. 

AgegoLcles and means to carry on gov- 
emmental work . 

While the power of the legislature 
to determine by statute through what 
agencies and means the work of the 
government is to be carried on is 
broad and comprehensive, such pow¬ 
er is subject to restraints of the con¬ 
stitution. 

Md.—^Raney v. Montgomery County 
Corners. 183 A. 648, 170 Md. 183. 
41.05 Cal.—^Rose v. State, 128 P.2d 
606, 19 Cal.2d 713, followed in Bet¬ 
tencourt v. State, 123 P.2d 626, 19 
Cal.2d 876, Brandon v. State, 123 
P.2d 525. 19 Cal.2d 877. Jones v. 
State, 123 P.2d 526, 19 Cal.2d 874, 
and Daughlln V. State, 123 P.2d 626, 
19 Cal.2d 876—Chesney v. Byram, 
101 P.2d 1106, 15 Cal.2d 460. 

42. Pla.—State v. Volusia County 
School Bldg. Authority, 60 So. 2d 
761—Taylor v. Dorsey, 19 So.2d 
876, 165 Pla. 805—State ex rel. El- 
lars V. Board of Com*rs of Orange 
County, 3 So.2d 360, 147 Pla. 278— 
State V. Love, 126 So. 374, 99 Fla. 
333—^Amos v. Mathews, 126 So. 
308. 99 Pla. 1, 65, 116. 

N.J.—^Imbrie v. Marsh, 71 A.2d 352, 3 
N.J. 678, 18 A.L.R.2d 241. 


Pa.—Commonwealth ex rel. Smillie v. 

McElwee, 193 A. 628, 327 Pa. 148. 
Texi—Lindsley v. Lindsley, Civ.App., 
162 S.W.2d 416, reversed on other 
grounds 163 S.W.2d 633, 139 Tex. 
612—^McCombs v. Dallas County, 
Clv.App., 136 S.W.2d 975. error re¬ 
fused Dallas County v. McCombs, 
140 S.W.2d 1109, 135 Tex. 272. 
Wash.—State ex rel. Linn v. Superior 
Court for King County, 146 P.2d 
643, 20 Wash.2d 138. 

12 C.J. p 740 note 43, p 760 note 30. 
Zklmitation on legislative power 
Legislature does not have power to 
enact a statute that would defeat 
the purpose of a constitutional pro¬ 
vision which is exclusive because it 
prescribes the manner of doing an 
act or of ascertaining a fact 
Pla.—^Weinberger v. Board of Public 
Instruction of St- Johns County, 
112 So. 263, 93 Pla. 470—State v. 
Teats, 77 So. 262, 74 Fla. 509. 
Ferfoxmanoe of duty 

Minute and clear directions in con¬ 
stitution as to performance of speci¬ 
fied duty Indicate that duty was de¬ 
signed to be performed in that way 
alone.—^In re Opinion of the Justices, 
Mass., 3 N.E.2d 12, 294 Mass. 610. 
Time for action 

Affirmative constitutional mandate 
for legislative action at speciUc time 
is implied prohibition of action at 
any other time. 

S.D.—^In re Opinion of the Judges, 
246 N.W. 205, 61 S.D. 107. 
Organization of departments of gov¬ 
ernment 

Constitutional provisions for or¬ 
ganizing the executive, legislative, 
and judicial departments of govern¬ 
ment exclude any other mode. 

N.T.—Sturgis V. Spofford, 45 N.T. 
446. 

43. Ala.—State Docks Commission 
V. State ex rel. Cummings, 150 So. 
845. 227 Ala. 414. 

Ark.—^Hargraves v. Solomon, 9 S.W, 
2d 797, 178 Ark. 11. 

N.C.—McCullough V. Scott, 109 S.EL 
789, 183 N.C. 865. 

Okl.—Zachary v. City of Wagoner, 
292 P. 345, 146 Okl. 268—City of 

208 


Sapulpa V. Land, 223 P. 640, 101 
Okl. 22, 36 A.L.R. 872. 

Tex.—^Walker v. Baker, 196 S.W.2d 
324, 146 Tex. 121—Houehins v. 

Plalnos, 110 S.W.2d 54.0, 130 Tex. 
413—Ferguson v. Wilcox, 28 S.W. 
2d 526. 119 Tex. 280—Porks v. 
West. Ill S.W. 726. 102 Tex. 11. 

Burns v. Dilley County Line In¬ 
dependent School Dist, Com.App.. 
295 S.W, 1091. 

Corpus JujAb quoted in State v. 
Lowman, Civ.App., 115 S.%V.2d 794. 
798. reversed on other grounds 133 
S.W.2d 962, 134 Tex. 475. 

12 C.J. p 720 note 29. p 750 note 30. 
43.05 Tonn.—^Kivett v. Mason. 206 S. 
789. 185 Tonn. 558—Moore v. 
Love. 107 S.W.2d 982, 171 Tenn. 
682. 

Tex.—^Walker v. Baker, 196 S.W\2d 
321, 145 Tex. 121. 

43.10 Arlz.—Industrial Commission 
V. Prohmiller, 140 r.2d 219, 60 Ariz. 
464—Home Accident Ins. Co. v. In¬ 
dustrial Commission. 269 P. 501. 
34 Ariz. 201. 

Fla.—City of Daytona Beach v. Har¬ 
vey. 48 So.2d 924. 

44. S.D.—State v. Reeves, 184 N.W. 
1007, 44 S.D. 612. 

12 C.J. p 719 note 27. 

45. Kan.—Lemons v. Nollor, 63 P, 
2d 177, 144 Kan. $13. 

12 C.J, p 750 note 26. 

Bssential that implication be neces¬ 
sary 

Tex.—City of Denison v. Municipal 
Gas Co., Civ.App., 257 S.%V. 616. af¬ 
firmed 3 S.W.2d 794, 117 Tex. 291. 
Sufficiency of showing 

(1) Constitutional restriction by 
implication of the state’s sovereign 
power to enact unlimited legislation 
for the public good is not favored, 
and the inhibition must appear plain 
and certain before it will be implied 
by the courts. 

Miss.—Miller v. State, 94 So. 70$, 130 
Miss. 564. 

(2) Limitation on the power of the 
legislature will not be inferred unless 
intention is revealed with reasonable 
clarity. 
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and, according to some cases, such limitations will 
not be raised by implication unless this intention 
clearly appears from the instrument itself.^^ Other 
cases, however, have recognized somewhat broader 
rules.^7 

The fact that the constitution makes some provi¬ 
sion as to a particular subject matter does not 
necessarily prevent the legislature from dealing 
with other phases of the same subject matter.^^ 
An express grant of power to the legislature does 
not impliedly deny to it another power otherwise 
possessed by it where the two are not inconsistent,^^ 
or the exercise of such other would not interfere 
with, frustrate, nor defeat the exercise of the pow¬ 
er expressly granted.^® 


It has been ,stated broadly, however, that, when 
the constitution speaks, the le^slature may only act 
to the extent permitted by the constitution,®^ and 
that provisions which enumerate powers granted 
or denied are to be regarded as having named all 
the powers so dealt with and as being, with the 
necessary implications, the sole limit of authority 
or restriction.®^ A provision which specifies the 
circumstances under which a right is to be acquired 
or exercised, or a penalty imposed, is an implied 
prohibition against the power to add to, or with¬ 
draw from, the circumstances, or to extend the 
penalty to other cases.®® 

Generally speaking a grant of power to a body 
other than the legislature constitutes a limitation 
on the power of the legislature.®^ 


KY.—Adler v. Deegan, 167 N.B. 705, 
251 K.T. 467, reariTument denied 
170 N.B. 148, 262 N.T. 574, and 
amended 170 N.B. 164, 252 N.Y. 615. 
Matters considered 

“Where there Is no express com¬ 
mand or prohibition, but only general 
language or policy to be considered, 
the conditions prevailing at the time 
of Its adoption must have their due 
weight; but the changed social, 
economic, and governmental condi¬ 
tions and ideals of the time, as well 
as the problems which the changes 
have produced, must also, logic^ly 
enter into the consideration, and be¬ 
come influential factors in the settle¬ 
ment of problems of construction and 
interpretation.” 

Wis.—^Borgnis v. Palk Co., 133 N.W. 
209, 216, 147 Wls. 827, 349, 87 L. 
R.A.,N.S., 489. 

46. Okl.—^Anderson v. Ritterbusch, 
98 P, 1002, 22 Okl. 761. 

12 C.J. p 760 note 25. 

Based on express provision 

An implied abridgement must be 
plain and must arise from an ex¬ 
press provision with reference to 
some exact subject-matter. 

Kan,—Liemons v. Noller, 63 P.2d 177, 
144 Kan. 813. 

Enforcement of express restraints 
Restraints by implication on the 
power to enact statutes must be so 
necessary and so plainly manifest as 
to require the Implication to enforce 
restraints expressly imposed. 

Va.—^Breckenridge v. County School 
Board, 135 S.B. 693, 146 Va. 1. 

4/7. Statements of rules 

(1) Implied restrictions or limita¬ 
tions may arise either from the lan¬ 
guage employed or from the evi¬ 
dent purpose which was in view and 
the circumstances and historical 
events which led to the adoption of 
the provision in question. 

Del.—State ex reL Green v. Oollison, 
Super., 197 A. 886, 9 W.W.Harr. 

16 C.J.S.—14 


245, reversed on other grounds 2 
A.2d 97, 9 W.W.Harr. 460, 119 A. 
L..R. 1422. 

Ind.~State v. Fox, 63 N.B. 19, 168 
Ind. 126, 66 L,R.A, 893. 

N.Y.—Rafhbone v. Wirth, 45 N.:!?. 15, 
150 N.Y. 469, 84 L.R.A. 408. 

(2) They may arise on a construc¬ 
tion of the constitution with refer¬ 
ence to, and in the light of, well- 
recognized and fundamental prin¬ 
ciples which lie back of, and are nec¬ 
essarily a part of, the constitution. 
Iowa.—State ex rel. White v. Barker, 
39 N.wi 204, 116 Iowa 96, 67 L..RA. 
244, 93 Am.S.R. 222. 

Pa.—Commonwealth ex rel, SmiUie 
Y. McElwee, 193 A. 628, 327 Pa. 148. 

48. Wash,—State v. Superior Court 
of Lincoln County. 206 P. 1061, 119 
Wash, 406. 

12 C.J. p 719 note 27 [c] (1). 

Mandatory provision 

A provision requiring the legisla¬ 
ture to enact legislation covering 
certain phases of a subject as to 
which the legislature has legisla¬ 
tive power, does not impliedly deny 
its power to legislate as to other 
phases of such subject. 

Arif*—^Atkinson, Kier Bros., Spicer 
Co. V. Industrial Commission of 
Arizona, 274 P. 684, 85 Ariz. 48— 
Home Accident Ins. Co. v. Indus¬ 
trial Commission of Arizona, 269 P. 
501, 84 Ariz. 201. 

12 C.J. P 750 note 25 Cal. 

Exclusiveness of agencies 

There is nothing in the constitu¬ 
tion that by legitimate implication 
forbids the creation of agencies for 
preservation of law and the suppres¬ 
sion of crime, other than those 
named in the constitution. 

Tex.—^Neff V. Elgin, Clv.App., 270 S. 
W. 873. 

49. RI.—In re Opinion to the Gov- 
j ^mor, 178 A. 433, 65 R.I. 66. 
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Method of exercise expressly grantt 
ed 

Nor is a power otherwise pos^s 
sessed by the legislature impliedly 
prohibited by a constitutional com- 
xhand to exercise in a certain way a 
power expressly granted, which is 
not inconsistent with the former. 
R.I .—In Opiniou to the Governor, 
supra, 

50. Ariz,—^Atkinson, Kier Bros., 
Spicer Go. v. Industrial Commis¬ 
sion of Arizona, 274 P. 684, 86 
Ariz. 48. 

Tex.—^Imperial Iir. Co. v. OTayne, 138 
S.W. 676, 104 Tex. 896, Ann.Cas. 
1914B 322—Smissen v. State, 9 S. 
W. 112, 71 Tex. 222. 

Eucaline Medicine Co. v. Stand-c 
ard Inv. Co., Civ.Appu, 25 S.W.2d 
269, error refused. 

51. Miss.—State v. Speakes, 109 So., 
129, 144 Miss. 125. 

Power dependent on grant 

Constitutional provision for par-i 
tlcular legislation does not authorize 
legislation not included therein, 
where power does not exist inde-t 
pendent of constitution. 

Ariz.—^Home Accident Ins. Co. v. 
Industrial Commission of Arizona, 
269 P. 601, 84 Ariz. 201, 

52. Miss.—^McOool v. State, 116 So. 
121, 149 Miss. 82—State v. Henry, 
40 So. 152, 87 Miss. 125, 6 L.R.A., 
N.S., 340. 

63. Ariz.—Corpus J^s cited in Con¬ 
solidated Arizona Smelting Co. v^ 
Egich, 199 P. 132, 136, 22 Ariz. 543. 
Ind.—State v. Dearth, 164 N.E. 489,. 
201 Ind. 1. 

Tex.—^Arnold v. Leonard, 273 S.W. 
799, 114 Tex. 636. 

Coocp'OB Juris cited in Patterson v^ 
State. 221 S.W. 696, 6.99, 37 Tea^ 
Cr. 96. 

12 ax p 750 note 24 Ed}. 

I 54. Minn.—^Bloom v. American Exp< 
1 Co., 23 N,W.2d 670. m Minn. 242. 
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§ 71. Validity of Statutory Provisions in Gen¬ 
eral 

a. State statutes 

b. Federal statutes 

a. State Statutes 

(1) General rules 

(2) Particular circumstances or consid¬ 

erations 

(1) General Rules 

The validity of a state statute depends on whether 
or not it attempts to validate a course of conduct which 
the constitution forbids, that Is, whether or not It vio¬ 
lates the limitations or prohibitions of the state or federal 
constitution. 

It may be stated as a general rule that the validity 


of a state statute depends on whether or not it at¬ 
tempts to validate and legalize action or a course 
of conduct which the constitution forbids.^^*^® More 
specifically, in view of the rules, generally recog¬ 
nized, as to the nature of a state constitution, and 
as to the powers of a state legislature, set forth 
supra § 70, rules usually recognized and applied are 
that, in so far as the state constitution is concerned, 
the question is not as to whether the power to en¬ 
act the statute has been granted, but is as to wheth¬ 
er power has been prohibited or denied, by such 
constitution,55 and that the only test of the va¬ 
lidity of an act regularly passed by a state legis¬ 
lature is whether or not it violates limitations or 
prohibitions imposed by the state or federal con¬ 
stitutions in express terms or by implication.55 


Utah.—state v. McIntyre. 66 P.2d 
879, 92 Utah 177. 

Grant of power to court 
Mo.—State ex reh and to Use of 
Kersey v. Pemiscot Land 8b Coop- 
eraffe Co., 296 S.W. 78, 817 Mo. 
41. 

54.50 Ohio.—State ex rel. Mack v. 
Ouckenberger, 39 N.S3.2d 840, 139 
Ohio St 273, 139 A.L.It 728. 
Statute vaUdatl 2 itf prohibited action 
While legislature is free to act on 
such information as it may have as 
to the necessity for legislation, an 
enactment by the legislature cannot 
validate action which constitution 
prohibita 

U.S.—Kedrofl v. St Nicholas Cathe¬ 
dral of Russian Orthodox Church in 
North America, N.T., 73 S.Ct 143, 
344 U.S. 94. 97 L.Ed. 120. 

55. Cal.—Collins v. Riley, 152 P,2d 
169, 24 Cal.2d 912—^Fitts v. Superior 
Court in and for Los Angeles Coun¬ 
ty, 67 P.2d 610, 6 Cal.2d 230. 

Ill.—^People ex rel. Hill v. Bakin, 50 
N.B.2d 474, 383 Ill. 383—American 
Asphalt Paving Co. v. City of Chi¬ 
cago, 161 N.E. 772. 330 Ill. 330. 
Iowa.—^Bckerson v. Des Moines, 115 
N.W. 177, 137 Iowa 452. 

Kan.—Hunt v. Eddy, 90 P.2d 747, 150 
Kan, 1—^Lemons v. NoUer, 63 P.2d 
177, 144 Kan. 813. 

Ky.—^Boone County v. Town of Ver¬ 
ona, 227 S.W. 804. 190 Ky. 430. 
Mich.—^Bowerman v. Sheehan, 219 N, 
W. 69. 242 Mich. 95, 61 AL.R. 859 
—Cummings v. Gamer. 182 N.W. 
9. 213 Mich. 408. 

Mo.—Vrooman v. City of St. Louis. 

88 S.W.2d 189, 337 Mo. 933. 

Mont—Byrne v. Pulton Oil Co., 278 
P. 514, 86 Mont 829—^Butte & Su¬ 
perior Mining Co. v. McIntyre. 229 
P. 730, 71 Mont 264—State v. State 
Board of Equalization, 185 P. 708, 
186 P, 697, 56 Mont 413. 

N.D.—Stark v. City of Jamestown, 87 
N.W.2d 516; 76 N.D. 422. 


Ohio.—^Priest v. City of Wapakoneta, 
App., 32 N.E.2d 869. appeal dis¬ 
missed 9 N.E.2d 293, 132 Ohio St 
627. 

Columbus Ry. & Light Co. v. 
City of Columbus, 10 Ohio N.P., 
N.S., 161. 

Or.—State ex rel. Van Winkle v. 
Farmers Union Co-op. Creamery of 
Sheridan. 84 P.2d 471. 160 Or. 205. 
S.C.—^Ployd V. Parker Water & Sew¬ 
er Sub-District 17 S.B.2d 223, 203 
S.C. 276. 

Tenn.—Cummings v. Beeler. 223 S.W. 

2d 913, 139 Tenn. 151. 

Tex.—Soydler v. Border, Civ.App., 
115 S.W.2d 702, error refused. 
Utah.—Tintic Standard Mining Co. 

V. Utah County, 15 P.2d 633, 80 
Utah 491. 

Va.—^Reaves Warehouse Corporation 
V. Commonwealth, 126 S.B. 87, 141 
Va. 194, error dismissed 46 S.Ct 
481, 271 U.S. 690. 

W.Va.—Eskew v. Buckhannon Bank, 
177 S.B. 433, 116 W.Va. 679—State 
Road Commission v. Kanawha 
County Court 163 S.B. 815, 112 W. 
Va. 98, 

Wls.—State ex rel. Martin v. Gicssel, 
31 N.W.2d 626, 252 Wis. 363. 

Bxtent of lixnitatios, not extent of I 
power 

In determining the constitutional¬ 
ity of an act of the legislature, the 
question is not as to the extent of 
power that has been delegated by the 
people to the legislature, but as to 
the extent of the limitations the peo¬ 
ple have imposed on such body. 

Or.—State v. Clatsop County School 
Dist. No. 3. 162 P. 221, 78 Or. 188— 
David V. Portland Water Commit¬ 
tee, 12 P. 174, 14 Or. 109. 

56. U.S.—^Pennsylvania Co, for In¬ 
surance on Lives and Granting An¬ 
nuities V. Lederer, D.C.Fa., 292 F. 
629. 

Ala.—Jennings v. Jennings, 36 So.2d 
236, 251 Ala, 73, 39 t..R.A.2d 662. 
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Colo.—^Tenter v. Baker, 248 P.2d 311, 
126 Colo. 232. 

Fla.—Shad v, De Witt, 27 So.2d 517, 
158 Pla. 27—Ronald v. Ryan, 26 So. 
2d 339, 157 Pla. 470. 

Ga.—^Plynn v. State, 74 S.E.2d 461, 
209 Ga. 519, transferred, see 76 S. 
E.2d 38. 88 Ga.App. 62—State Ports 
Authority r. Arnall, 41 S.E.2d 246, 
201 Ga, 713. 

Ind.—^Evansville & O. Val. Ry. Co. v 
Southern Ind. Rural Elec. Corp.. 109 
N.B.2d 901, 231 Ind. 648—Weison- 
berger v. State, 176 N.B. 238, 202 
Ind. 424. 

Ky.—State Board of Election Comers 
V. Coleman, 29 S.W.2d 619, 233 Ky. 
24—McDonald v. University of 
Kentucky, 7 S.W.2d 1046, 225 Ky. 
205—^Duke v. Boyd County, 7 S.W. 
2d 839, 225 Ky. 113. 

Mich.—City of Ecorse v. Peoples 
Community Hospital Authority. 
58 N.W.2d 159, 336 Mich. 490—In 
re Brewster Street Housing Site in 
City of Detroit, 289 N.W. 493, 291 
Mich. 313. 

Mo.—^State ex pel. Creamer v. Blair, 
270 S.W.2d 1. 

Mont,—^In re Mossmain Drainage 
Dist, 300 P. 280, 90 Mont 1. 
N.T.—People ex rel. Battista v. Chris¬ 
tian, 227 N.Y.S. 142, 131 Misc. 411. 
reversed on other grounds 229 N. 
T.S. 644, 224 App.Div. 243. reversed 
on other grounds 164 N.E. Ill, 249 
N.T. 314, 61 A.UR. 793. 

N.D.—Stark v. City of Jamestown, 37 
N,W.2d 516, 76 N.D. 422—State v. 
Cromwell. 9 N.W.2d 914, 72 N.D. 
565—State ex rel. Sathre v. Board 
of University ds School Lands of 
North Dakota, 262 N.W. 60, 65 N.D. 
687—State v. First State Bank of 
Jud, 202 N.W. 391, 52 N.D. 231— 
State v. Taylor, 156 N.W. 561, 33 
N.D. 76, L.R.A.1918B 156, AnmCos. 
1913A 583. 

Ohio.—^Hopkins v. Kissinger, 166 N. 
E 016, 31 Ohio App. 229. 
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As a general rule, a duly enacted state statute I or with the federal Constitution is constitutional, 
which is not in conflict with the state constitution 1 valid, and enforceable,57 and the courts may not 


Okl,—^Wentz v. Thomas, 15 P.2d 65, 
159 Okl. 124. 

E3x parte Davis, 91 P.2d 799, 66 
Okl.Cr. 271. 

Or.—State v. Daundy, 204 P. 968, 
103 Or. 443, rehearing: denied 206 P. 
290, 103 Or. 443. 

Pa.—^Rohrer v. Milk Control Board, 
186 A. 836, 322 Pal 257. 

Tex.—Cramer v. Sheppard, 167 S.W. 
2d 147, i40 Tex. 271. 

Howerton v. City of Fort Worth, 
Civ.App., 231 S.W.2d 993, affirmed 
City of Port Worth v. Howerton, 
236 S.W.2d 616, 149 Tex. 614. 
Utah.—State, v. Mason, 78 P.2d 920, 
117 A.Li.R. 880—Corpus Juris cited 
in Tintic Standard Mining: Co. v. 
Utah County, 16 P.2d 633, 636, 80 
Utah 491. 

V^ash.—^Union Hig:h School Dist No. 
1, Skag:it County v. Taxpayers of 
Union Hig:h School Dist No. 1 of 
Skagrit County, 172 P.2d 691, 26 
Wash.2d 1. 

Wyo.—Corpus Juris cited in. Board 
of County Corners of Carbon Coun¬ 
ty V. Union Pae. R. Co., 171 P. 668, 
S69, 26 Wyo.‘ 463. 

12 C.J. p 749 note 23, p 886 note 11. 
Other statements 

<1) A state statute which is uncon¬ 
stitutional is so either because it is 
ah assumption of power not legis¬ 
lative' in its nature or because it is 
inconsistent with some provision of 
the federal or state' constitution. 
Okl.-^tate V. Barnett. 69 P.2d 77, 60 
OkLCr. 366. 

(2) Test of valid legislation is leg¬ 
islative power. 

W.Va—City of Huntington v. State 
Water Commission, 73 S.B.2d 833, 
137 W.Va. 786. 

Questioning or denying enforcement 
A statute which is clear and di-. 
rect cannot be questioned unless it 
be that it is unconstitutional, nor 
can enforcement be denied unless en¬ 
forcement would result in a viola¬ 
tion of some controlling legal prin¬ 
ciple. . , 

Conn.—State v. Bomme, 107 A. 519, 93 
Conn. 671. 

Bepugnancy between sectioM of 
statute 

Because two sections of statute 
are repugnant is no reason that ei¬ 
ther should be held unconstitutional, 
repugmaney - and unconstitutionality i 
being entirely different things. I 

Ill.—^ECall V. American Bankers* Ins. 
Co., 146 NJEL 137, 816 IlL 252. 

€k>]urtitution as it existed at pcm- 
sage of act, and not as it was at the 
time the bill was introduced into 
the legislature, determines the va¬ 
lidity of the statute. 

Mich—Morrison v. Kent, 97 N.W. 46, 
136 Mich. 33, 67 Li.RJL 866. | 


Ancient statutes and procedure 
I Statutes antedating the adoption 
of any and all American constltu- 
I tions, which provide remedies or. pro¬ 
cedure in harmony with the require¬ 
ments and limitations of the com¬ 
mon law existing at the time of the 
adoption of the statutes are not to 
be held unconstitutional merely be¬ 
cause they do not conform to the in¬ 
terpretation of constitutional limita¬ 
tions as applied to legislation sub¬ 
sequently adopted. 

N.T.—Coler v. Com Exchange Bank, 
230 N.T.S. 86, 132 Misc. 449, af¬ 
firmed 164 N.B. 882, 250 N.T. 186, 
65 A.L.R. 879, affirmed 60 S.Ct 94, 
280 U.S. 218, 74 L.Bd. 378. . 

Only a decur violation ot the consti¬ 
tution can nullify an act of assembly. 
Pa.—^Iben v. Borough of Monaca* 48 
. A2d 426, 168. PaBuper. 46. 

S.C.—^Hurst V. Sumter County, 1 S. 

■ . E.2d 238, 189 S.C. 376. 

Tex.—^Texas Nat. Guard Armory 
■ Board v. McCraw, 126 S.W.2d 627, 

■ 132 Tex. 613. 

57. Ala.—State v. . Atlantic Coast 
Line R. Co., 144 So. 811, 225 Ala. 
648—^Bx parte Morrlll-Doyle Real¬ 
ty & Insurance Co., 106 So. 63, 213 
AJau 697- 

Alabama Brokerage Co. y. Bos¬ 
ton, 93 So. 289, 18 AlaApp. 495, 
certiorari denied 94 So. 87, 208 
Ala 242. 

Ark.—Sewer Improvement Dist. No. 
1 cKf Wynne v. Delinquent Ltands, 
68 S.W.2d 80, 188 Ark. 738—Bush 
v. Martineau, 295 S.W. 9, 174 Ark. 
214. 

Cplo.—^Metzger v. People, 53 P.2d 
1189, 98 Colo. 133. 

Pla—^Ex parte White, 178 So. 876, 
131 Pla 83—^^State ex rel. Landis 
V. Ward, 168 So. 273, 117 Pla 686 
—State V. Johns, 109 So. 228, 92 
Pla, 187. 

Ga—^Badger v. State, 114 S.B. 636, 
154 Ga 443-^addler v. State, 97 

S. B. 79, 148 Ga 462. 

Ill.—^People ex rel. Olson v. Atchison, 

T. & S. F. Ry. Co., 68 N.B.2d 916, 
389 IlL 204. 

Iowa—Carroll v. City of Cedar Palls, 
261 N.W. 652, 221 Iowa 277. 

Ky.—^Duke v. Boyd County, 7 S.W.2d 
889, 225 Ky. 112. 

lia—^Kotch v. Board of River Port 
Pilot Com’rs for Port of New Or- 
leans, 25 So.2d 527, 209 Lia 737, 
affirmed 67 S.Ct. 91.0, 330 U.S. 662, 
91 L.Bd. 1098, rehearing denied 67 
S.Ct. 1196, 331 U.S. 864, 91 L.Ed. 
1869—^Ricks v. Department of State 
Civil Service, 8 So.2d 49, 200 La 
841—CaJTUth V. Port Hudson Oil 
Developing Co.,. 105 So. 302, 159 La 
285—Fidelity Homestead Ass*n v. 
Kennedy A Anderson, 105 So. 64, 
158 Ul 1059. 


Harris v. Monroe Building & 
Loan Ass*n, App., 164 So. 603, af¬ 
firmed 169 So. 348, 185 La. 289. 

Me.—^Inhabitants of Town of War¬ 
ren V. Norwood, 24 A,2d 229, 138 
Ma 180. 

Mich.—City of Bcorse v. Peoples 
Community Hospital Authority, 68 
N.W.2d 169, 336 Mich. 490— 

Naudzius v. Lahr, 234 N.W. 681, 
. 263 Mich. 216, 74 A.L.R. 1189— 
Bowerman v. Sheehan, 219 N.W. 
69, 242 Mich. 95, 61 A.L.R. 859. . 
Miss.—^Board of Sup*rs of Marshall 
County V. Brown, 111 So. 831, 146 
Miss. 56. 

Mo.—State ex rel. Paust v. Thomas, 
282 S.W. 84, 813 Mo. 160. 

Mont—^In re Mossmaln Drainage 
Dist, 800 P. 280, 90 Mont 1—State 

V. Keaster, 266 P. 387, 82 Mont. 
126. 

Nev.—Hard v. DepaoU, 41 P.2d 1054, 
6*6 Nev. 19. 

N.J.—^National City Bank of New 
York V. Del Sordo, 109 A.2d 631, 16 
N.J. 530. 

N.M.—State v. Spears, 269 P.2d 856, 
67 N.M. 400, 39 A.L.R.2d 296. 

N.T.—Quayle v. City of New York, 
14 N.B.2d 835, 278 N.T. IS-^IJleve- 
land V. City of Watertown, 118 N. 
B. 600, 222 N;T..159, Ann.Cas.l918E 
674. 

N.C.—^Advisory Opinion in re House 
Bill No. 66, 48 S.B.2d 73, 227 N.C. 
708. 

N.D.—State ex rel. City of Minot v. 
Gronna, 59 N.W.2d 614—^Asbury 
Hospital V. Cass County, 7 N.W. 
2d 438, 72 N.D. 359. 

Ohio.—Serrer v. Cigarette Service Co., 
Com.Pl., 74 N.B.2d 841, affirmed 
App., 74 N.B.2d 853, affirmed 76 N. 
B.2d 91, 148 Ohio St 619. 

State ex rel. Hess v. Rafferty, 26 
Ohio Cir.Ct.,N.S., 408—Jury v. 

State, 20 Ohio Clr.Ct,NS., 139. 
Okl.—^Wentz v. Thomas, 16 P.2d 66, 
169 Okl. 124. 

Or.—State v. Ware, 164 P. 905, 79 Or. 
367, rehearing denied 155 P. 364, 
79 Or. 367. 

R. I.—Bell V. Weiner, 129 A. 839, 46 

R. I. 478, 

S. C.—^Heslep vI State Highway De¬ 
partment of South Carolina, 171 

S. B. 913, 171 ’S.C. 186—Duke Power 
Co. V. Bell. 152 S.B. 865, 166 S.C. 
299-r--Poulnot v. Cantwell, 123 S.E. 
651, 129 S.C. 171. 

Tenn.—Joyner v. Priest, 117 S.W.2d 
9, 173 Tenn, 820. 

Tex.—Jordan V, Crudg^ngton, 281 S. 

W. 2d 641, 149 Tex. 287—Lower Col¬ 
orado River Authority v. McCraw, 

.83 S.W.2d *629, 125 Tex. 268. 

Simmons v. Campbell, CivJLpp., 
218 S.W..888, 

Utah.—^Thomas v. Daughters of Utah 
. Pioneers, 197 P.2d 477, 114. Utah 
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declare such a statute invalid in the absence of i a state statute is unconstitutional and invalid if it 
such conflict, as discussed infra § 151. Conversely, | is in conflict with tlie constitution of the state, 


108, appeal denied 69 S.Ct. 739, 836 
XT.S. 930, 98 I/.Ed. 1090--State v. 
Mason, 78 P.2d 920, 117 A.L..R. 330. 
Va.—^Reynolds v. Milk Commission of 
Virgrinia, 179 S.E. 507, 163 Va. 957. 
Wash.—State v. Emonds, 182 P, 684, 
107 Wash. 688. 

12 0.3*. p 746 note 5, p 749 notes 16, 
23, p 885 note 11—^12 C.J. p 755 note 
64. 

Shnilax* federal aadl state provisloiis 
If state may enact a law under 
federal Constitution; it may do so 
under similar provisions of its own 
constitution. 

Minn.—Dayton Co. v. Carpet, Linole¬ 
um and Resilient Floor Decorators* 
Union, Local No. 696, APL, 39 N. 
W.2d 188, 229 Minn. 87, appeal dis¬ 
missed Carpet Linoleum and Resili¬ 
ent Floor-Decorators' Union, Local 
No. 696, A.P.L. V. Dayton Co., 70 S. 
Ct. 670, 339 U.S. 906, 94 L.Ed. 551. 
Xf suh^aace and spirit of oonstl^ 
tution, remaliL inviolate, matter of 
mere form would not be availed of 
to declare statute void. 

N.J.—State V. Dolbow, 189 A. 916, 117 
N.J.Law 660, 109 A.L.R. 1488. dis¬ 
missed Dolbow V. State of New 
Jersey, 67 S.Ct 943, 301 U.S, 669, 
81 L.Ed. 1334, and Driscoll v. State 
of New Jersey, 57 S,Ct 943. 301 U. 
S. 669, 81 L.Ed. 1834. 

PabUo purpose 

Statute, to be unconstitutional, 
must lack in public purpose so clear 
and i>alpable as to be perceptible by 
every mind at first blush. 

Wis.—^Payne v. City of Racine, 259 N. 
W. 437, 217 Wis. 650. 

Sefosal of people to adopt a pro¬ 
posed constitutional amendment es¬ 
tablishing a tax commission did not 
render void a statute previously 
adopted, and, subsequently amended, 
establishing such commission. 
Colo.—People v. Pitcher, 138 P. 509, 
56 Colo. 843. 

Reserving power or rights to people 
<1) Gen.Code § 4736, providing for 
creation of new school districts, is 
not violative of provision of state 
constitution reserving powers to peo¬ 
ple 

Ohio.—State v. Preston, 183 N.R 777, 
126 Ohio St. 1. 

(2) L.1927 c 12223, providing for 
regulation of real estate brokers and 
salesmen, and creating real estate 
commission, does not violate Dec¬ 
laration of Rights § 24, as impairing 
and denying rights retained by the 
people. 

Fla.—State ex rel. Davis v. Rose, 122 
So. 225, 97 Fla. 710. 

Boasonable margin to ’Insure en¬ 
forcement 

The inclusion of a reasonable mar¬ 


gin to Insure effective enforcement 
of a law will not Invalidate the law, 
if otherwise valid. 

N.C.—^Appeal of Parker, 197 S.E. 706, 
214 N.C. 61, appeal dismissed 59 
S.Ct. 150, 305 U.S. 563, 83 L.Ed. 
358. 

Statntor7 roles of procedure 
Rules of procedure enacted by leg¬ 
islature should be upheld by courts, 
unless counter to declarations of 
constitution, which should lay down 
broad principles, leaving matters of 
procedure applicable thereto to leg¬ 
islature. 

Tex.—Walker v. State, 262 S.W. 759, 
97 Tex.Cr. 647-^Doggett v. State, 
261 S.W. 1117, 97 Tex.Cr. 434. 

58. U.S.—^Buck V. Swanson, D.C. 
Neb., 33 F.Supp. 377, reversed on 
other grounds Marsh v. Buck, 61 S. 
Ct. 969, 313 U.S. 406, 85 L.Ed. 1426. 
136 A.L.R. 1434. 

Ala.—^In re Opinion of the Justices, 41 
So.2d 771, 252 Ala. 468—^Downs v. 
City of Birmingham, 198 So. 231, 
240 Ala. 177—State ex rel. French 
V. Stone, 139 So. 828, 224 Ala. 234. 
Arlx—Miller v. Heller, 206 P.2d 669, 
68 Ariz. 352—Miners & Merchants 
Bank v. Board of Sup'rs of Cochise 
County, 101 P.2d 461, 65 Ariz. 357. 
followed in City of Douglas v. Pow¬ 
ell. 101 P.2d 466, 66 Ariz. 367, and 
Tilton V. Board of Sup*rs of Tava- 
pai County, 103 P.2d 960, 65 Ariz. 
603. 

Ark.—^Rankin v. Jones. 278 S.W. 2d 
646—Cobb V. Burresa, 209 S.W.2d 
694, 213 Ark. 177—^Merwin v. Fus- 
sell, 124 S.W. 1021, 93 Ark. 336— 
Risen V. Farr, 24 Ark. 161, 87 Am. 
D. 52. 

Cal.—Hart v. Jordan, 94 P.2d 808, 
14 Cal.2d 288. 

McMillan v. Siemon, 98 P.2d 790, 
36 Cal.App.2d 721—^Robison v. 
Payne, 66 P.2d 710, 20 Cal.App. 
103. 

Housing Authority of City of Los 
Angeles v. Cordova, 279 P.2d 216, 
130 Cal.App.2d Supp. 8S3. 

Fla.—Henderson v. State, 20 Se.2d 
649, 155 Fla. 487—State ex rel. Cur¬ 
ley V. McGeachy, 6 So.2d 823, 149 
Fla. 633—Ex parte White, 173 So. 
876, 181 Fla. 83—State v. City of 
Avon Park, 144 So. 306, lOS Fla. 
640—^Amos v, Matthews, 126 So. 
308, 97 Flo. 1, 65, 115—State v. City 
of Stuart, 120 So. 335, 97 Fla; 69, 
64 A.L.R. 1307. 

Ga.—^McCollum v. Bass, 40 S.E.2d 650, 
201 Ga. 537. 

Ill.—Sutter V. People’s Gaslight & 
Coke Co., 120 N.B. 562, 284 Ill. 634. 
Iowa.—Pattex’son v. Iowa Bonus Bd., 
71 N.W.2d 1—Duncan v. City of Des 
Moines, 268 N.W. 547, 222 Iowa 218. 
Ky.—Jefferson County ex rel. Qrau- 
man v. Jefferson County Fiscal 
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Court 117 S.W.2d 918, 273 Ky. 674 
—^Lawrence B. Tierney Coal Co. v. 
Smith’s Guardian, 203 S.W. 731, 
180 Ky. 815, 4 A.L.R. 1540, modified 
on other grounds 205 S.W. 951, 181 
Ky. 764. 

La.—State v. Smith, 24 So.2d 617, 209 
La. 363—State v. Franklin, 12 So.2d 
211, 202 La. 439. 

Harris v. Monroe. App., 154 So. 
503, affirmed 169 So. 343, 185 IiO. 
289. 

Md.—^Heslop V. State, 95 A.2d 880, 
202 Md. 123. 

Mass,—Bowe v. Secretary of the 
Commonwealth, 69 N.E.2d 115, 320 
Mass. 230. 167 A.L.R. 1447—In re 
Opinion of the Justices, 35 N.E.2d 
676, 309 Mass. 676. 

Mich.—Board of Education of City 
of Detroit v. Puller, 218 N.W. 764. 
242 Mich. 186. 

Mo.—Pogue V. Swink, 261 S,W.2d 40— 
State ex rel. Elsas v, Missouri 
Workmen’s Compensation Commis¬ 
sion, 2 S.W.2d 796, 318 Mo. 1004. 

Mont.—State ex rel. Bennett v. Bon¬ 
ner, 214 P.2d 747, 123 Mont 414— 
State ex rel. Palagi v. Regan, 126 
P.2d 818, 113 Mont 343—State ex 
rel. DuPresne v. Leslie. 50 P.2d 
959, 100 Mont 449, 101 A.L.R. 1329. 

Neb.—Midwest Popcorn Co. v. John¬ 
son, 43 N.W.2d 174, 153 Neb. 867— 
Slate ex rel. Bottcher v. Bariling, 
31 N.W.2d 422. 149 Neb. 491. 

N.J.—^Duffcon Concrete Products v. 
Borough of Cresskill. 58 A.-’d 104, 
137 N.J.Law SI, reversed on other 
grounds 64 A.2d 347, 1 N.J. 509, 9 
A.L.R.2d 678. 

Byrnes v. Boulevard Conors of 
Hudson County. 197 A. $»57, 1$ N. 
J.M1 j 5C. 141, affirmed 3 A.2d 456. 121 
N.J.Law 497. 

N.Y.—Browne v. City of New York. 
211 N.y.S. 306. 213 App.Div. 206. 
affirmed 149 N.B. 211, 241 N.Y. 96. 

Finn V. City of New York, 13 N, 
T.S.2d 468, 171 Misc. 725, reversed 
on other grounds 25 N.R2d 966, 282 
N.Y. 153, 127 A.L.R. 522. 

Peters v. New York City Hous¬ 
ing Authority, 128 N.Y.S.2d 224. 
modified on other grounds 128 N.Y. 
S.2d 712, 283 App.Div. 801, reversed 
on other grounds 121 N.E.2d 529, 
307 N.Y. 519—People ex rel. Beck- 
erman v. Doe, 31 N.Y.S.2d 214* 

N.C.—Owens v. Chaplin. 47 S.E.2d 12. 
228 N.C. 705, rehearing denied 48 
S.E.2d 37. 229 N.C. 797—State v, 
Williams, 182 S.E. 711, 209 N.C. 57. 

Ohio.—Roseville Pottery v. Board of 
Revision of Muskingum County, 77 
N.B.2d 608, 149 Ohio St 89—Divi¬ 
sion of Conservation and Natural 
Resources v. Board of Tax Appeals, 
77 N.B.2d 242, 149 Ohio St 33— 
State V. Huwe, 137 N,B. 167^ 105 
Ohio St 304. 



16 C.J.S. 


CONSTITUTIONAL LAW § 71 


or if it is in conflict with the constitution of the 
United States.^^ The constitutionality of a legis¬ 
lative enactment has also been held to depend on 


whether or not its application to existing rights 
would violate the constitutional guaranties of those 
possessing such rights.59-5 


Okl.—^Board of Com*rs of Lo^ran 
County V. State, 254 P. 710, 122 
OkL 268—State v. Johnson, 215 P. 
946, 90 OkL 21. 

Or.—^Veatch v, City of Cottage Grove, 
289 P. 494, 183 Or. 144—Loe ▼. 
Brltting, 287 P. 74, 182 Or. 572— 
Pederson v. Patterson, 258 P. 204, 
124 Or. 105, reheard 264 P. 445, 
124 Or. 105—State v. Bailey, 286 P. 
1053, 115 Or. 428. 

Pa.—Commonwealth ex rel. Smillle 
V. McBlwee, 193 A. 628, 327 Pa. 148 
—^In re New Britain Borough 
School Dist, 145 A. 597, 295 Pa. 
478. 

Tenn.—^Beasley v. Cunningham, 108 
S.W.2d 18, 171 Tehn, 834, 119 A.L. 

R. 306—^Peay v. Nolan, 7 S.W.2d 
815, 157 Tenn. 222, 60 A.L..R. 408. 

Tex-—City of Port Worth v. Howei> 
ton, 236 S.W.2d 615, 149 Tex. 614— 
Travelers' Ins. Co. v. Marshall, 76 

S. W.2d 1007, 124 Tex. 45, 96 A.Ii.R. 
802. 

Stark V. Chaison, Com.App., 60 
S.W.2d 776. . 

Board of Trustees . of Pmp. Re.- 
tlrement System of Tex. v. Farrar, 
C1V.APP., 286 S.W.2d 663, affirmed 
Farrar v. Board of Trustees of 
Fmp. Retirement System of Tex, 
243 S.W.2d 688, 160 Tex 672—Per- 
guson V. Gregg, Clv.App., 77 S.W.2d 
1117. 

Juhan V. State, 216 .S.W. 873, 86 
TexCr. 68. 

Va,—Commonwealth v. National Fire 
Ins. Co. of Hartford, 172 S.B. 448, 
161 Va. 737. 

Wash.—State ex rel. Plschue v. Olson, 
21 P.2d 616, 173 W^h. 60. 

Wis.—^Wisconsin Ass'n of Master 
Bakers v. Welgie, 168 N.W. 883, 167 
Wis. 669. 

12 C.J. p 748 note 9. 

Implied restslotion# or prohlhltlons 
(1) State statute may be void be¬ 
cause it contravenes either an ex¬ 
press, or an implied, restriction or 
prohibition of the state constitution. 
DeL—State ex rel. Green v. Colli- 
son, Super., 197 A. 836, 9 W.W. 
^rr. 245, reversed on other 
grounds 2 A.2d 97, 9 W.W. Harr. 
460, 119 A.I 1 .R. 1422. , 

Pl€L—^Amos V, Mathews, 126 So. 308, 
99 Pla. 1, 66, 115. 

Iowa.—State ex rel. White v. Bark¬ 
er, 89 N.W* 204, 116 Iowa 96, 6? 
Ii.R.A. 244, 93 Am.S.R. 222. 

Pa.—Commonwealth ex rel. Bmillie 
V. McBlwee, 193 A. 628, 827 Pa. 
148. 

Tex—Arnold v. Leonard, 273 S.Ww 
799, 114 Tex 635. 

12 C.J. p 748 note 2, p 750 note 24;. 
p 752 note .46 £a]. 


(2) Grades or degrees of implica¬ 
tion, if there be any, do not affect 
the operation of the constitution to 
nullify statutes that are duly ad¬ 
judged to b^ in conflict with the con¬ 
stitution. 

Fla.—State v. Greer, 102 So. 739, 88 
Fla. 249, 87 A-L.R. 1298. 

Sxpress or Implied purpose of eoxu 
stitution. 

Statute which evades the terms of 
the constitution and frustrates its 
general and clearly expressed or im¬ 
plied purpose is void. 

N.T.—^People ex rel. Battista v. Chris¬ 
tian, 227 N.T.S. 142, 131 Misc. 411, 
reversed on other grounds 229 N. 
Y.S. 644, 224 App.Div. 248^ revers¬ 
ed on other grounds 164 N.B. 111, 
249 N.Y. 314, 61 A.L.R. 793. 

Grant by oonstitiitiosL 

(1) What the constitution grants, 
no statute may take away, 

Ohio.—Grieb v. Department of Liq¬ 
uor Control of State, 90 N.E.2d 
691, 163 Ohio St 77—State v. 

Brown, 188 N.m 230, 105 Ohio St 
479. 

Kraus v. City of Cleveland, Com. 
PI., 94 N.B.2d 814, affirmed 96 N.K 
2d 314, 89 Ohio App. 504, appeal 
dismissed 97 N.E.2d 549, 155 Ohio 
St 98. 

(2) What is expressly delegated or 
granted in a constitution cannot 
thereafter be expressly or impliedly.: 
denied or qualifled by statute, and 
neither may it be increased nor de¬ 
creased by statute.—^Kraus v. City of 
Cleveland, supra. 

69, U.S.—Standard Oil Co. of Lou¬ 
isiana V. Hall, D.C.Tenn., 24 F.2d 
465, affirmed Williams v. Standard 
Oil Co. of Louisiana, 49 S.Ct 115, 
278 U.S. 235, 73 X-Bd. 287, <0 A. 
1-R. 698. 

Chicago, etc., R. Co. v. Swanger, | 
aCMo., 167 F. 783, affirmed 30 S. 
Ct 633, 639, 218 U.S. 136, 139, 64 
L.Bd. 970, 978. 

Ala.—^In re Opinions of the Justices, 
148 So. 107, 226 Ala. 565. 

Iowa.—^Duncan v. City of Des Moines, 
268 N.W. 647, 222 Iowa 218. 

EZy.—Jefferson County ex rel. Grau- 
man v. Jefferson County Fiscal 
Court, 117. S.W.2d 918, 273 Ky. 674. 
La.—^Bte.xTis V. Monroe Building & 
Loan Ass'n, App., 154 So. 503, af¬ 
firmed 169 So. 343, 185 La. 289. 

Me.—State v. Cohen, 177 A. 403, 133 
Me. 293. ■ 

Or.—Johnson v. Jennings-McRae 

Logging Co.. 188 P. 236, 70 Or. 16 
—ESastman v. Jennings-McRae Log- 
, ging Co., 138 P. 216, 69 Or.^ 1, Ann. 

, Cas.l916A 185. 


Wis.—Hack v, City of Mineral Point, 
283 N.W. 82, 203 Wls. 215. 

12 C.J. p 748 note 10. 

Statutes held not to violate federal 
Oonstitatlon 

(1) In general 

Pa.—Commonwealth v. Perkins, 41 
Pa.Dist. & Co. 65, 50 Dauph.Co. 18, 
affirmed 21 A.2d 45, 342 Pa. 529, af¬ 
firmed 62 S.Ct. 484, 314 U.S. 686, 96 
L.Bd. 473, 

(2) Section of Surrogate's Court 
Act providing that where it shall ap¬ 
pear that legatee will not have bene¬ 
fit or use or control of money or other 
property due him, or where other spe¬ 
cial circumstances make it appear de¬ 
sirable that such payment should be 
withheld, decree may direct that such 
money or other property be paid into 
Surrogate's' Court for benefit of lega¬ 
tee, did not, as applied , to a national 
and resident of Himgary, violate fed¬ 
eral constitutional provision that 
Constitution and laws of the United 
States and treaties shall be the su¬ 
preme law of the land. 

N.Y.—^In re Braier's Estate, 112 N.B. 
2d 774. 306 N.T. 691. 

69.5 Me.—^In re Opinion of the Jus¬ 
tices, 66 A.2d 376, 144 Me. 417. 

Due process aaid Fourteenth Amende 
ment 

(1) A state or federal statute may 
require more in the way of due proc¬ 
ess than is recrulred by the Four¬ 
teenth Amendment, but it cannot, in 
any event, excuse less. 

U.k—Western Union Telegraph Co. 
V. Industrial Commission of Min¬ 
nesota, D.C.Minn., 24 F.Supp. 370. 

(2) The Fourteenth Amendment 
was held not to have been violated. 
Ga—^Wilson v. Harris, 154 S.B. 388, 

170 Ga 800. 

Bzcessiva restrlotlon 
A statute is unconstitutional which 
is more restrictive than a self-enforc¬ 
ing constitutional provision. 

Mo.—Vanlandingham v. Reorganized 
School Dist. No. R—IV of Living¬ 
ston County, 243 S.W.2d 107. 
Abrogaiio]i, or deniia of zlglit 
Le^slature may not, by statutory 
enactment, abrogate or deny right 
granted by the constitution, and 
constitutional right cannot be taken 
away by legislature's failure to act. 
Ariz.—^Mohave County v. Chamberlin, 
281 P.2d 128, 78 Aria 422. 

Cal.—Rose V. State, 128 P.2d 605. 19 
Cal.2d 713, followed in Bettencourt 
V. State, 123 P.2d 626, 19 Cal.2d 
876, Brandon v. State, 123 P.2d 
625, 19 Cal.2d 877, Jones v. Btate, 
123 P.2d 526, 19 Cal.2d 874, and 
Laughlin v. State, 123 P.2d 626, 19 
CaL2d 875. 
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Initiated acts. The constitutionality of statutes 
enacted through the medium of the initiative is to 
be determined just as though it were an act of the 
legislature, because in adopting an initiated act the 
people become the legislature and must legislate 
within constitutional limits.5^*l<> 

Administrative orders, legislative in character, are 
subject to the same tests as to validity as acts of the 

legislature.59«i5 

State statutes dependent on federal statutes. A 
state statute which is merely rendered inoperative 
by an act of, or by want of permission by, congress 
may become operative without reenactment when 
the inhibition is removed, or permission is given, by 
congress;®® but the rule is otherwise where the 
state statute when enacted was unconstitutional as 
violative of the state constitution as a result of a 
then existing act of congress.®^ A valid act of 
congress is controlling in case of conflict between 
it and a state statute, as shown in States § 7 b 
(2) (c), as is a treaty duly entered into by the 
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United States, in case of conflict between it and a 
state statute, as shown in Treaties § 19 . Questions 
as to the effect on prior state statutes of the act of 
congress known as the Webb-Kenyon Act, relative 
to interstate shipments of intoxicating liquors, are 
considered in the title Commerce § 100 . 

Necessity of violation of specific provision. As a 
general rule, in order that a statute may be treated 
as unconstitutional and invalid, it must violate some 
specific or identified provision of the state or fed¬ 
eral constitution.®^ However, according to some 
cases, it is not always necessary, in order to render 
a statute invalid, that it should contravene some ex¬ 
press provision of the constitution ;®2-5 and if the 
act is inhibited by the general scope and purpose 
of the instrument, it is as much invalid as though 
prohibited by the express letter of some of its pro¬ 
visions.®® 

Effect of validity or invalidity generally. Gen¬ 
erally speaking a statute which violates a consti¬ 
tutional provision is void and without binding 


69JLO Ark.-—Jeffery v. Trevathan, 
220 S,W.2d 412. 215 Ark. 311. 

Mass.—Bowe v. Secretary of the 
Comm.. 6d K.EI.2d 116. 820 Mass. 
230, 167 AL.R. 1447. 

KD,—State ex rel. Bekroth v. Borgre, 
283 N,W. 621, 69 N.D. 1. 

69-15 CaL—Knudsen Creamery Co. of 
Cal, V. Brock, 234 P.2d 26, 27 Cal. 
2d 486. 

00- TT.S.—^Buder v. First Nat Bank, 
C.C.A.MO., 16 P.2d 990, certiorari 
denied 47 S.Ct 588, 274 U.S. 743, 71 
L.Bd. 1321. 

Neb.—Central Nat. Bank of Lincoln 
V. Sutherland. 202 N.W. 428, 113 
Neb. 126. 

61- U.S.—Stockyards Nat Bank of 
South Omaha v. Bauman, C.C.A. 
Neb., 6 F.2d 905. 

Neb.—Central Nat Bank of Lincoln 

V. Sutherland. 202 N.W. 428, 113 
Neb. 126. 

62. Ala,—State v. Clements, 126 So. 
162, 220 Ala. 516. 

Mich.—^Bowerman v. Sheehan, 219 N. 

W. 69, 242 Mioh. 95, 61 AL.R. 869 
—Cummings v. Gamer, 182 N.W. 9, 
213 Mich. 408. 

Mont—Goodell v. Judith Basin 
County, 224 P. 1110, 70 Mont 222 
—^Hedonan v. Custer County, 223 
P, 916, 70 Mont 84. 

Neb.—State ex rel. Quinn v. Marsh, 
8 N.W.2d 892, 141 Neb, 436. 

Ohio.—State v. Sherman, 135 N.B. 
626, 104 Ohio St 317. 

State ex rel. Helsel v. Board of 
Oom'rs of Cuyahoga County, Com. 
PL, 79 N.B.2d 698, affirmed, App., 
78 NJS.2d 694, appeal dismissed 79 
N.B.2d 911, 149 Ohio St 683. 


Tex.—^Lamon v. Ferguson, Civ.App., 
213 S.W.2d 86. 

Wash.—Gruen v. Tax Commission, 
211 P.2d 661, 36 Wash.2d 1—In re 
Local Imp. Dist. No. 1 of Water 
Dist No. 49, King County, 81 P.2d 
289, 195 Wash. 439. 

Preamble of federal Constltiition 
Preamble of federal Constitution 
cannot be violated by a state stat¬ 
ute not in contravention of some 
specific provision of constitution. 
S.D.—^First Nat Bank v. Halstead, 
229 N.W. 294, 66 8.t>. 422. 

In. Ploxlda 

(1) The rule stated in the text has 
frequently been recognized or ap¬ 
plied. 

Fla.—State ex rel. Landis v. Dyer, 
148 So. 201, 109 Fla. 33—^Buffum v. 
Stokes, 133 . So. 75. 101 Fla. 984— 
State V. Goodgame, 108 So. 836, 91 
Fla. 871, 47 A.L.R. 118—Neisel v. 
Moran, 85 So. 346, 80 Fla. 98—^Lain- 
hart V. Catts, 75 So. 47, 73 Fla. 736. 

(2) The view has been expressed, 
however, that it is not necessary in 
every case that some express inhibi¬ 
tion which has been disregarded, or 
some express command which has 
been disobeyed, should be pointed 
out 

Fla.—^Amos v. Mathews, 126 So. 808, 
99 Fla. 1, 65, 116. 

Xn New Tork 

(1) It has been held that it is 
necessary to point specifically to 
some provision of the constitution, 
state or federal, with which a state 
statute is in conflict, in order to de¬ 
clare such statute beyond the power 
of the legislature to enact. 
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N.T.—Cleveland v. City of Water- 
town, 118 N.E. 500, 223 N.Y. 150, 
Ann.Cas.l918B 674. 

(2) There is authority for the 
view, however, that a statute may be 
unconstitutional even though there 
is no express provision which it vio¬ 
lates. 

N.Y.—Gautier v. Ditmar, 97 N.E. 464. 

204 N.Y. 20. Ann.Cas.l923C 960. 

12 C.J. p 690 note 69. 

023 Ohio.—^Kraus v. City of Cleve¬ 
land, Com.Pl., 94 N.E.Sd 814. af¬ 
firmed 96 N.B.2d 314, 89 Ohio App. 
504, appeal dismissed 97 N.E.2d 
549, 165 Ohio St. 98. 

03. Idaho.—^McDonald v. Doust, 81 
P. 60, 11 Idaho 14, $0 L.R.A, 220. 
Ohio.—^Kraus v. City of Cleveland. 
Com.Pl., 94 N.E.2d 814, affirmed 96 
N.E.2d 314, 89 Ohio App. 504, ap¬ 
peal dismissed 97 N.B.2d 549, 15$ 
Ohio St. 98. 

12 C.J. p 699 note 69, p 719 note 27 
Ca]. 

Spedflo inhibitiozii or eoepress com. 

It is not necessary that a specific 
inhibition should be disregarded, nor 
an express command disobeyed. 

Cal.—Gadd v. McGuire, 231 P. 754. 
•69 Cal.App. 797. 

Okl.—Thomas v. Reid, 285 P. 92, X42 
Okl. 38. 

Spedflo provisloiis impIXed propo- 
sltioas 

Specific provisions of the consti¬ 
tution or propositions necessarily im¬ 
plied, which are violated, must be 
pointed out in a declaration of in¬ 
validity. 

Wyo.—^Zancanelli, v. Central Coal & 
Coke Co., 173 P. 981, 25 Wyo. 511. 
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force,and should hot be enforced;®^ but, ac¬ 
cording to some cases, a statute generally must be 
respected and obeyed until declared unconstitutional 
and void, or set aside, by the courts.®® A statute 
which is constitutional and not otherwise defective 
in general must stand imtil repealed by the legisla¬ 
ture.®*^ Questions as to the effect of a decision de¬ 
claring a statute imconstitutional are considered 
infra § 101. 

Legislative declarations. The validity of a statute 
cannot stand on legislative declaration alone.®® 
Conversely, recitals in the statute setting forth argu¬ 
ments or reasons for the enactment of the statute 
will not render it unconstitutional if it is otherwise 
valid.®® 
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Unconstitutionality as cause of action or ground 
for relief. The' tmconstitutionality of a statute is 
not in itself a cause of action nor a groimd for 
equitable relief.^® 

(2) Particular Circumstances or Considera¬ 
tions 

The effect of particular circumstances In determin¬ 
ing the validity of state statutes has been adjudicated 
with respect to such matters as the existence of an emer¬ 
gency, varying or changed facts or conditions, and lapse 
of time and acquiescence. 

In general, necessity must give way to the con¬ 
stitution, and not the constitution to necessity.^®-®® 
Thus, as affecting the validity of a statute, the exist¬ 
ence of an emergency does not create or bestow, 
and is. not the source of, legislative power nor 


64. tJ.S.—^Payne v. Griffin, I>.C.Ga., 
61 F.Supp. 688—^Buck v. Gibbs. D. 
C.Fla.. 34 F.Supp. 610, modified on 
other grounds Watson v. Buck, 61 
S.Ct 962, 313 U.S. 887, 86 Ii.B3d. 
1416, 136 A.L..R. 1426. 

Ala.—City of Birmingham v. Home 
Ins. Co., 198 So. 716, 240 Ala. 195 
—^Rochell V. City of Florence, 188 
So. 247, 237 Ala. 635. 

Cal.—^Allen v. State Board of Equal¬ 
ization, 110 P.2d 73, 43 Cal.App.2d 
90—^Provident Land Corp. v. Prov¬ 
ident Irr. Dlst, App.. 94 P.2d 83. 

Ga.—Grayson-Roblnson Stores, Inc. v. 
Oneida, Limited, 75 S.E.2d 161, 209 
Ga. 613, certiorari denied Oneida, 
Limited v. Grayson-Robinson 
Stores, Inc., 74 S.Ct. 39, 346 tJ.S. 
823, 98 L.Ed. 348. 

Ind.—State ex rel. Beaman v. Cir¬ 
cuit Court of Pike County, 96 N. 
R2d 671, 229 Ind, 190. 

Mo.—Corpus Juris oited la State v. 
O'Malley, 117 S.W.2d 319, 824. 

Heb.—^Whetstone v. Slonaker, 193 N. 
W. 749. 110 Neb. 843. 

N.C.—^Bank of Plnehurst v. Derby, 
12 S.E.2d 260, 218 N.C. 663—Ses¬ 
sions v. Columbus County, 200 S. 
B. 418, 214 N.C. 634. 

Or.—Smith v. Cameron, 262 P. 946, 
123 Or. 601. 

Pa.—^Hertz Drivurself Stations v. Slg- 
gins, 68 A.2d 464, 869 Pa.’ 25, 7 A. 
L.R.2d 438. 

Tex.—^Ex parte Halsted, 182 S.W.2d 
479. 147 Tex.Cr. 463. 

12 C.J. p 727 note 26, p 749 note 13, 
p 1092 notes 7, 9. 

Not a law 

Fla,—State v. Greer, 102 So. 739, 88 
Bla. 249, 37 A.L.R. 1298. 

Neb.^—Jessen v. Blackard, 71 N.W.2d 
100, 160 Neb. 557. 

es. U.S.—^Payne v. Griffin, D.C,Ga., 
51 F.Supp. 688. 

Fla.—State v. Philips, 70 So. 367, 70 
Fla. 840. 

.60. Conn.—^Preveslin v. Derby & 
Ansonia Developing Co., 131 A. 518, 


I 112 ConxL 129, 70 A.L.R. 1426— 
State V. Carroll, 38 Conn. 449, 9 
Am.R. 409. 

La.—State ex rel. Porterie v. Jones, 
159 So. 694, 181 La. 890. 

Mo.—^Pringle v. Gibson, 196 A. 696, 
135 Mo. 297, rehearing denied 197 
A 668, 136 Me. 612, stating New 
Brunswick law. 

Tenn.—^Rust v. Newby, 100 S.W.2d 
989, 171 Tenn. 127. 

gr, Ohio.—Stinson v. Board of Edu¬ 
cation of Burlington, Licking 
County, 17 Ohio App. 487. 

68. U.S.—Schwartzman Service v. 

Stahl, D.C.MO., 60 P.2d 1034. 

Ark.—^Union Carbide & Carbon Corp. 

V, White River Distributors, 276 S. 

W. 2d 466. 

Mass.—^In .re Opinion of the Justices, 
126 N.E.2d 796. 

N.H.—^In re Opinion of the Justices, 
114 A2d 514. 

Mtstalre lu declaration 

Statute, expressly by its terms 
based on the existence of a particu¬ 
lar state of facts therein declared, 
to uphold it, may never possess va¬ 
lidity if an obvious and vital mis¬ 
take has occurred in the truth of 
such declaration. 

Neb.—^First Trust Co. of Lincoln v. 
Smith, 277 N.W. 7'62, 184 Neb. 84. 

Title and deolaratlou of statute 
In order to avoid conflict with 
constitution, legislative body cannot 
change real nature and purpose of 
act by giving it a different title or 
by declaring its nature and purpose 
to be otherwise. 

U.S.—William R. Compton Co. v. Al¬ 
len, D.C.Iowa,, 216 F. 637. 

Wash.—Jensen v. Henheford, 63 P.2d 
607, 186 Wash. 209. 

legislative finding of validity 
The legislature cannot circumvent 
the state or federal constitution by 
a finding that an. act does not rxin 
Counter to either, if in fact it does. 
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N.M.—^Durand v. Middle Rio Grande 
Conservancy Dist., 123 P.2d 389, 46 
N.M. 138. 

69. N.D.—State ex reL Sathre v. 
Board of University and School 
Lands of North Dakota, 262 N.W. 
60, 65 N.D. 687. 

70. U.S.—^Terrace v. ’ Thompson, 

Wash., 44 S.Ct. 15, 263 U.S. 197, 68 
L.Ed. 256. 

Hawaii.—Wilson v. Stainback, 39 
Hawaii 67. 

N.M.—^Asplund v. Hannett 249 P. 

1074, 31 N.M. 641, 68 AL.R. 673. 
78.50 Mass.—^In re Opinion of the 
Justices, 126 N.E.2d 796. 

71. U.S.—Velx V. Sixth Ward Build¬ 
ing & Loan Ass'n of Newark, N.J., 
60 S.Ct. 792, 310 U.S. 32, 84 L.Ed. 
1061—^Home Building & Loan Ass'n 
V. Blaisdell, Minn., 64 S.Ct. 231, 290 
U.S. 398, 78 L.Bd. 413, 88 ADR. 
1481. 

Stone V. Christensen, D.C.Or., 36 
F.Sujpp. 739. 

Cal.—^Miller v. Municipal Court of 
City of Los Angeles, 142 P.2d 297, 
22 Cal.2d 818. 

Kirkpatrick v. Stelling, 98 P.2d 
666, 36 Cal.App.2d 668, appeal dis¬ 
missed 61 S.Ct. 29, 311 U.S. 607, 85 
L.Ed. 884, rehearing denied 61 S. 
Ct 180, 311 U.S. 726, 86 L.Bd. 473 
—'Ex parte Kazas, 70 P.2d 962, 22 
Cal.App.2d 161, followed in In re 
Landowitz, 71 P.2d 834, 22 Cal. 
App.2d 733. 

Iowa.—^Duncan v. City of Des 
Moines, 268 N.W. 647, 222 Iowa 
218. 

Neb.—^First Trust Co. of Lincoln v. 

Smith, 277 N.W. 762, 134 Neb. 84. 
N.J.—^Bucsi V. Longworth Building & 
Loan Ass'n, 194 A 867, 119 N.J. 
Law 120, appeal dismissed 69 S.Ct 
164, 306 U.S. 666, 83 L.Ed. 431. 

In re Mechanics Trust Co., 181 A 
423, 119 N.J.Eq. 141. 

N.T.—^People v. Title & Mortgage 
Guarantee Co., 190 N.E. 163;' 264 
N.Y. 69, 96 AL.R. 297—People v. 
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does it increase granted power or remove or dimin¬ 
ish restrictions imposed, or powers g^nted or re- 
served.72 Nevertheless, the existence of an emer¬ 
gency may furnish the occasion for the exercise of 
power already existingJ^ A statute, expressly by 
its terms based on the existence of an emergency 
therein declared, to uphold it, may never possess 
validity if an obvious and vital mistake has occurred 
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in the truth of such declaration^^ 

Evasion of constitutional provision. The legis¬ 
lature cannot evade the purposes of the constitu¬ 
tion, while keeping within the letter of its termsJ® 
Thus, it may not by means of statutory enactment 
do indirectly that which it is prohibited from doing 
directly, by constitutional provision nor can it 


La Fetra. 180 NT.B, 601, 230 N.T. 
429, 16 A.I 4 .H. 152. 

Ohio.—City of Cleveland Heigrhts v. 

Simon, 13 Ohio Supp. 1. 

Pa.—^Xelly v. Gold, 49 Pa.Dist & Co. 
672. 

72. XJ.S.—^Home Building* & Loan 
Ass’n V. Blaisdell, Minn., 64 S.Ct. 
231, 290 U.S. 398, 78 L.Bd. 413, 88 
A.LR. 1481. 

Cal.—^Miller v. Municipal Court of 
City of Los Angeles, 142 P.2d 297, 
22 Cal.2d 818. 

Neb.—First Trust Co. of Lincoln v. 

Smith, 277 N.W. 762, 184 Neb. 84. 
N.Y.—Grosser v. O'Brien, 263 N.T.S. 
68 , 146 Misc. 909, amrmed 189 N. 
m 727, 263 N.T. 622. 

Ohio.—City of Cleveland Heights v. 

Simon, 13 Ohio Supp. 1. 

Wls.—Home Owners* Loan Corp. v. 
Robinson, 286 N.W. 768, 231 Wis, 
248. 

73. U.S.—Veix v. Sixth Ward Build¬ 
ing & lx)an Ass*n of Newark, N.J., 
60 S.Ct. 792, 310 tJ.S, 32. 84 L.Ed. 
1061—^Home Building & Loan Ass*n 
V. Blaisdell, Minn., 64 S.Ct. 231, 290 
TJ.a 398, 78 L.Ed. 413, 88 A.L.R. 
1431. 

Stone V. Christensen, ]:>.C.Or., 36 
F.Supp. 739. 

Cal.—^Miller v. Municipal Court of 
City of Los Angeles, 142 P.2d 297, 
22 Cal.2d 818. 

Kirkpatrick v. Stelling, 98 P.2d 
566, 36 Cal.App.2d 668 , appeal dis¬ 
missed 61 S.Ct 29, 311 TJ.S. 607, 85 
L.Ed. 384, rehearing denied 61 S. 
Ot 130, 311 TJ.S. 726, 85 L.Ed. 473— 
Ex parte Kazas, 70 P.2d 962, 22 Cal. 
App.2d 161. 

Mass.—In re Opinion of the Justices, 
22 N.R2d 49, 303 Mass. 631, 123 
A.L.R. 199. 

Iowa.—^Duncan v. City of Des Moines, 
2.68 N.W. 647, 222 Iowa 218. 

N.J.—^Bucsi V. Longworth Building & 
Loan Ass'n, 194 A. 867, 119 N.J. 
Law 120. 

In re Mechanics Trust Co., 181 A. 
423, 119 NJ.Eq. 141. 

NT.—^People v. Title & Mortgage 
Guarantee Co., 190 N.E. 153, 264 N. 

T. 69, 96 A.L.R. 297—^People v. La 
Fetra, 130 N.B. 601, 230 N.T. 429, 
16 A.L.R. 162. 

N.C.—Jenkins v. State Board of Elec¬ 
tions of North Carolina, 104 S.E. 
846, 180 N.a 169, 14 A.L.R 1247. 
Ohio.—City of Cleveland Heights v. 
Simon, 13 Ohio Supp, L 


Pa.—Kelly v. Gold. 49 Pa.Dist & Co. 
672. 

^^oxuititn.tloflLal Uxaitatlons are 
elastio to the exercise of the legisla¬ 
tive powers to avoid domestic con¬ 
fusion or epidemy or social disrup¬ 
tion or economic chaos.** 

U.S.—Chicago, M., St P. & P. R. Co. 

V. Hedges, D.C.Wash., 6 F.Supp. 
762, 756. 

EcoxloxdJLc depression 

Abnormal conditions resulting from 
economic depression permit and jus¬ 
tify emergency measures which oth¬ 
erwise could not be upheld. 

U.S.—Chicago, M., St P. & P. R. Co. 

V. Hedges, supra. 

STeoessity for statute 
While the existence of an emer¬ 
gency does not determine the va¬ 
lidity of a statute, it may be con¬ 
sidered in determining the necessity 
out of which the statute arose. 

Ark.—Wiseman v. Phillips, 84 S.W. 
2d 91, 191 Ark. 63. 

Acts not sustainable as smergenoy 
legislation 

N.J.—Crater v. Somerset County, 4 A. 
2d 19, 17 N.J.Misc. 133, reversed 
on other grounds 8 A.2d 691, 123 
N.J.Law 407—^Vail v. Somerset 
County, 4 A.2d 19. 17 N.J.Misc. 133, 
reversed on other grounds 8 A.2d 

696, 123 N.J.Law 416, certiorari de¬ 
nied 60 S.Ct. 616, 309 U.S. 673, 84 
L.Ed. 1018—Sutphen v. Somerset 
County, 4 A.2d 19, 17 N.J.Misc. 133, 
reversed on other grounds 8 A.2d 

697, 123 N.J.Law 414. 

Wis.—^Home Owners* Loan Corpora¬ 
tion V. Robinson, 285 N.W. 768, 231 
Wis, 248. 

Frevious recognition of emergency 
New devices of legislative action, 
having once been accepted as **emer- 
gency*’ legislation and having been 
successful in practice, may be ac¬ 
cepted as common and legitimate 
fields of permanent legislation. 

N.T.—^Noyes v- Erie & Wyoming 
Farmers Co-op. Corp., 10 NY.S.2d 
114, 170 Misc. 42, reversed on other 
grounds 22 NE.2d 834, 281 NY. 187. 

7A Neb.—^Pirst Trust Co. of Lin¬ 
coln V. Smith, 277 N.W. 762, 134 
Neb. 84. 

75- U.S.—^Macallen Co. v. Common¬ 
wealth of Massachusetts, Mass., 49 
S.Ct. 432, 279 U.S. 620, 73 L.Bd. 
874, 65 A.L.R. 866. rehearing denied I 
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60 S.Ct 14. 280 U.S. 613, 74 L.Ed. 
585. 

Ala.—^Morgan County v. Edmonson, 
192 So. 274, 238 Ala. 622. 

Ky.—Commonwealth v. O'Harrah, 262 
S.W.2d 386. 

NT.—^People v. Albertson, 66 NT. 
60. 

Ohio.—Taylor v. Ross County, 23 
Ohio St. 22. 

Sxtraueous consideratioiis 
Evasion of constitutional right by 

legislature may not be supported by 

extraneous considerations. 

Wis.—^In re Dancy Drainage Dist., 
226 NW. 873, 199 Wis. 85. 

7€* U.S.—^Macallen Co. v. Common¬ 
wealth of Massachusetts, Mass., 49 
S.Ct 432, 279 U.S. 620, 73 L.Bd. 
874, 65 A.L.R. 866. rehearing de¬ 
nied 50 S.Ct 14. 280 U.S. 513, 74 L 
Ed. 586. 

Owensboro Wagon Co. v. C. I. R., 
aA6, 209 P.2d 617. 

Ala,—State v. Alabama Power Co., 43 
So.2d 445, 254 Ala. 327—Rogers v. 
Wells, 113 So. 624, 216 Ala. 614. 

Ariz.—Trlco Elec. Co-op. v. Ralston, 
196 P.2d 470, 67 Ariz. 358—Miners 
& Merchants Bank v. Board of 
Sup’rs of Cochise County, 101 P.2<i 
461, 65 Ariz. 367, followed In City 
of Douglas V. Powell, 101 P.2d 465, 
65 Ariz. 367, and Tilton v. Board of 
Sup’rs of Tavapai County, 103 P. 
2d 960, 55 Ariz. 603. 

Ark.—Cragar v. Thompson, 205 S.W. 
2d 180, 213 Ark. 178—^Texarkana- 
Forest Park Paving, etc., Dist. No- 
1 V. State, for Use of Miller County, 
74 S.W.2d 784, 187 Ark. 617. 

Cal.—^Rainey v. Michel, 67 P.2d 932, 
6 Oal.2d 259, 105 A.L.R. 148. 

Fla.—State ex rel. Powell v. Leon 
County, 182 So. 639. 133 Fla. 68. 

Ky.—Commonwealth v. O’Harrah, 262 
S.W.2d 385. 

Md.—Gordy v. Dennis, 5 A.2d 69, 176 
Md. 106. 

Mont.—Sanderson v. Bateman, 253 P. 
1100, 78 Mont 235. 

Neb.—Steinacher v. Swanson, 268 N. 
W. 317, 131 Neb. 439—County of 
Lancaster v. Trimble, 49 NW. 938, 
33 Neb. 121—State ex rel. Jones v. 
Graham, 22 NW. 114, 17 Neb. 43. 

Nev.—^Moore v. Humboldt County, 210 
P. 401, 46 Nev. 220. 

N.J.—Werner Mach. Co. v. Director 
of Division of Taxation, Dept of 
Treasury. 110 A.2d 89, 17 NJ. 121. 

Werner Mach. Co. v. Director of 
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do by implication that which it cannot do by express 
cnactment.'^'^ It is hot, however, an illegal evasion 
to accomplish a desired result, lawful in itself, by 
discovering a legal way to do it;78 and want of 
power of the legfislature to make effective one of its 
purposes in enacting a statute does not of itself 
invalidate the statute if the legislature has the pow¬ 
er to accomplish another purpose of the statuteJ^ 
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Varying or changed facts or conditions. A statute 
may be constitutional and valid as applied to one 
state or set of facts,^® class of cases,®i or person,^^ 
and invalid in its application to another; and a 
statute,- valid when enacted, may become invalid 
because of changed conditions to which it is ap- 
plied.^3 So also, a law which is constitutional as 
applied in one manner may still contravene the con- 


Division of Taxation, Dept, of Trea¬ 
sury, 107 A.2d 86, 81 N.J.Super. 
444. 

Jersey City v. Zink, 44 A.2d 825, 
133 N.J.Law 437, certior^,ri denied 
66 S.Ct 493, 326 U.S. 797, 90 L,Ed. 
485. 

Wilentz v. Hendrickson, 88 A.2d 
199, 135 N.XKq. 244. 

Ohio.—^Taylor v. Ross, 23 Ohio St. 

22 . 

Pa.—^Hess v. Westerwlck, 76 A.2d 
745, 866 Pa 90—^Busser v. Snyder, 
128 A. 80, 282 Pa 440, 37 AJL,B^ 
1515. 

Tex.—City of Dallas v. Love, Civ. 
App., 23 S.W.2d 431, affirmed Love 
V. City of Dallas, 40 S.W.2d 20, 120 
Tex. 351—Ollivler v. City of Hous¬ 
ton, 54 S.W. 940, 22 Tex.Clv.App. 
55, certified question answered 54 
S.W. 943. 39 Tex. 201. 

12 C.J. p 748 note 9 [b]—59 C.J. p 
526 note 5. 

77. N.J.—^Borgqulst v. Perris, 165 A. 
417, 112 N.J.Bq. 557. 

S.D.—State v. Reeves, 184 N.W. 1007, 
44 S.D. 612. 

78. Pa— Kelley v. Earle, 190 A, 140, 
326 Pa 337. 

S.C.—State ex rel. Edwards v. Os¬ 
borne, 11 S.E.2d 260, 195 S.C. 295. 
Flan authorized by statute 
The mere fact that a plan author¬ 
ized by statute might be termed an 
evasion does not condemn it unless 
the so-called evasion is illegal. 

Pa—Kelley v, Earle, 190 A, 140, 325 
Pa 337, rehearing of 182 A. 501, 320 
Pa 449—Tranter v. Allegheny 
County Authority, 178 A. 289, 316 
Pa 65. 

79. U.S.—Stephenson v. Blnford, 
Tex., 53 S.Ct. 181, 287 U.S. 251, 77 
L.Bd. 288. 87 A.L.R. 721. 

80. U.S.—Nashville, C. & St. L. Ry. 

V. Walters, Tenn., 55 S.Ct, 486, 294 
U.S. 406, 79 L.Ed. 949—Dahnke- 
Walker Milling Co. v. Bondurant, 
Ky., 42 S.Ct 106. 267 U.S. 282, 66 L. 
Ed. 239. ' 

State of California v. Anglim, C. 
C.A.Cal., 129 P.2d 456, certiorari 
denied 63 S.Ct 74, 317 U.S. 669, 87 
L.Ed. 537—Connor v. Board of 
- Com'rs of Logan County, D.C.Ohlo, 
12 P.2d 789. 

U. S. V. Gordon Kiyoshi Hirabay- 
ashl, D.C.Wash„ 46 P.Supp. 657. 
Cal.—^Perrante v. Pish & Game Com¬ 
mission of Cal., 176 P.2d 222, 29 
CaL2d 365—^Max Factor & Co. v. 


Kunsman, 55 P.2d 177, 5 Cal.2d 446, 
affirmed Kunsman v. Max Factor & 
Co., 67 S.Ct 147, 299 U.S. 198, 81 
L.Ed. 122. 

Cresci V. Brock, App., 226 P.2d 
686—^In re Monks* Estate, 120 P.2d 
167, 48 Cal.App.2d 603, appeal dis¬ 
missed Monks V. Lee, 63 S.Ct 50, 
817 U.S. 690, 87 L.Ed. 483, rehear¬ 
ing denied 63 S.Ct 823, 317 U.S. 
711, 87 L.Bd. 566. 

Conn.—Cedar Island Imp. Ass*n v. 
Clinton Elec. Light & Power Co., 
114 A.2d 536. 

Fla.—^Liquor Store v. Continental 
Distilling Corp., 40 So.2d 371—Mi¬ 
ami Home Milk Producers Ass*n v. 
Milk Control Board, 169 So. 641, 
124 Fla. 797—Town of Boynton v. 
State. 138 So. 639, 103 Fla. 1113— 
Seaboard Air Line Ry. Co. v. Wat¬ 
son, 137 So. 719, 103 Fla. 477, ap¬ 
peal dismissed 53 S.Ct 32, 287 U.S. 
86, 77 L.Bd. 180, 86 A.L.R 174— 
Seaboard Air Line Ry. v. Robinson, 
67 So. 139, 68 Fla, 407—Dutton 
Phosphate Co. v. Priest, 65 So. 282, 
67 Fla, 370. 

Ill.—^Daly V. Madison County, 38 N. 
B.2d 160, 378 IlL 367—Village of 
South Holland v. Stein, 26 N.B.2d 
868, 373 Ill. 472, 127 A.L.R. 957— 
Joel V. Bennett 115 N.B. 6, 270 Ill. 
537. 

Ky.—Sanitation Dist No. 1 of Jef¬ 
ferson County V. Campbell, 249 S. 
W.2d 767. 

Mass.—^Bowe v. Secretary of the 
Commonwealth, 69 N.E.2d 115, 820 
Mass. 230, 167 A.L.R. 1447—Magee 
V, Treasurer and Receiver General, 
153 N.B. 1, 266 Maas. 612—Thur¬ 
man V. Chicago, Milwaukee .& St. 
Paul Ry. Co., 151 N.B. 63, 264 Mass. 
669— W. & J. Sloane v. Common¬ 
wealth, 149 N.E. 407, 253 Mass. 529. 
Miss.—^Moore v. Grillis, 39 So. 2d 505, 
206 Miss. 866, 10 A.L.R.2d 1425— 
Lee V, Smith, 198 So. 296, 189 Miss. 
636. 

N.Y,—^Realty Revenue Corp. v. Wil¬ 
son, 44 N.Y.S.2d 234, 181 Misc. 802 
—Lucien Lelong, Inc., v. H. Mohr 
& Co., 8 N.Y.S.2d 131, 169 Misc. 560, 
affirmed 12 N.Y.S.2d 998, 267 App. 
Dlv. 820. 

Ohio.—State ex rel. Speeth v. Carney, 
126 N.E.2d 449, 163 Ohio St 159— 
Belden v. Union Central Life Ins. 
Co., 55 N.E.2d 629, 143 Ohio St 329, 
appeal dismissed 65 S.Ct 129, 323 

U. S. 674, 89 L.Bd. 518, and Koplin 

V. Ohio Nat Life Ins. Co., 65 S.Ct 
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I 1S6, S3S tr.S. 674, 89 luEd. 548— 
State ex rel. Herbert v. Ferguson, 

I 52 N.E.2d 980, 142 Ohio St 496. 

Tex.—^Bx parte Martin, 74 S.W.2d 
1017, 127 Tex.Cr. 26, followed in 
Talbott V. State, 75 S.W.2d 1116. 
Single dause or provisioxL 
The rule stated in the text applies 
not only where the unconstitutional 
operation of the statute is the result 
of a distinct and grammatically sep¬ 
arable provision, but also when it is 
the result of general prohibitory lan¬ 
guage contained in a single clause, 
provided the intent of the legislature 
will not be violated by permitting 
operation in a limited field. 

U.S.—Mintz V. Baldwin, D.C.N.Y., 2 
F.Supp. 700, affirmed 53 S.Ct. 611, 
289 U.S. 346, 77 L.Ed. 1245. 

8L Fla.—^In re Seven Barrels of 
Wine, 88 So. 627, 79 Fla, 1. 

82. Ind.—State ex reL Davenport v. 
International Harvester Co., 26 N. 
E.2d 242, 216 Ind. 463. 

Mass.—^Thurman v. Chicago, Milwau¬ 
kee & St Paul Ry. Co., 161 N.B. 63, 
254 Mass. 569. 

Miss.—Moore v. Grillis, 39 So.2d 506. 
205 Miss. 865, 10 A.L.R.2d 1425— 
Lee V. Smith, 198 So. 296, 189 Miss. 
636. 

Pa.—^Pennsylvania R. Co. v. Driscoll, 
9 A.2d 621, 336 Pa. 310. 

Tex.—Ex parte Martin, 74 S.W.2d 
1017, 127 Tex.Cr. 25, followed in 
Talbott V. State, 76 S.W.2d 1116. 
TTse of statute to deprive of rlgrhts 
A statute cannot be used to de¬ 
prive person charged with crime of 
constitutional rights. 

S.D.—State v. Smith, 228 N.W. 240, 
56 S.D. 238. 

83. U.S.—Nashville, C. & St L. Ry. 
V, Walters, Tenn., 55 S.Ct 486, 294 
U.S. 406, 79 L.Ed. 949. 

U. S. V. Rock Royal Co-op., D.C. 
N.Y., 26 F.Supp. 634, modified on 
other grounds 59 S.Ct 993, 307 U.S. 
533, 83 L.Ed. 1446, rehearing denied 
60 S.Ct. 66, 808 U.S. 631, 84 L.Ed. 
526, Dairymen's League Coopera¬ 
tive Ass'n V. Rock Royal Co-op., 60 
S.Ct 66, 808 U.S. 631, 84 L.Ed. 626, 
and Metropolitan Cooperative Milk 
Producers Bargaining Agency v. 
Rock Royal Co-op., 60 S.Ct 67, 308 
U.S. 631, 84 L.Bd. 626. 

Cal.—Corpus oraris Secundum cited la 
Perez v. Lippold, 198 P.2d 17, 32 
CaL2d 711. 
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stitution as applied in another.*8.6 However, it has 
also been held that if an act. was constitutional 
when passed, no passage of time and no series of 
ev^ts can render it an unconstitutional enactment at 
a later date;83.io and it has been asserted that laws 
will not be declared unconstitutional because of a 
change in conditions after enactment, resulting from 
the development of science and the ingenuity of 
man.84 Wiile it has been held that where a statute 
appl 3 n[ng to all corporations is invalid as to one 
class of corporations it is invalid as to all,it has 
also been held that the validity of an act with re¬ 
spect to domestic corporations is not impaired by its 
invalidity as to foreign corporations.^^-i® Questions 
as to the repeal of a statute by nonuser and other 
causes rendering statute obsolete are considered in 
Statutes § 296. 

A change in economic conditions does not justify 
the enactment of a state statute which violates a 
right protected by the constitution.^® 


Wholesomeness and reasonableness. Under au¬ 
thority of a constitutional provision that the legis¬ 
latures may enact wholesome and reasonable statutes 
to effect certain purposes, provided they are not 
repugnant or contrary to the constitution, the leg¬ 
islature cannot by mere fiat make reasonable that 
which is indisputably unreasonable,®® and such pro¬ 
vision does not permit the enactment of "whole¬ 
some and reasonable” laws which are repugnant 
.or contrary to the constitution.®^ Questions as to 
the reasonableness of statutes enacted iii the pur¬ 
ported exercise of the police power are considered 
infra § 198. 

Several statutes. A statute which is constitu¬ 
tional is not rendered unconstitutional by some oth¬ 
er separate act of the legislature,®® nor is a stat¬ 
ute, constitutional when enacted, subsequently ren¬ 
dered unconstitutional by legislation as to. other 
matters,®® or by legislation which does not amend 
or modify the prior statute.®® An act amending 


Fla.—Caldwell v. Maim, 26 So.2d 788, 
167 Fla 638—Atlantic Coast Line 
B. Co. y. Ivey, 6 So.2d 244, 148 Fla 
680, 139 A.L.B. 973. 

Mass.—^Vlgeant v. Postal Telegrraph 
Cable Co.» 157 N.EL 651, 260 Mass. 
336, 53 A.LI.R. 867. 

Neb.—Flrst Trust Co. of Lincoln v. 

Smith, 277 N.W. 762, 134 Neb. 84. 
N.T.—Realty Revenue Corp, v. Wil¬ 
son, 44 N.Y.S.2d 234, 181 Misc. 802. 
Pa—^Pennsylvania R. Co. v. Driscoll, 
198 A. 130, 830 Pa 116. 

Teac—Port Worth & D. C. Ry. Co. v. 
Welch, Civ.App., 183 S.W.2d 730, 
error refused. 

83.5 U.S.—Watson v. Buck, Fla, 61 
S.Ct 962, 818 U.S. 387, 85 L.£]d. 
1416. 

Howard v. Ladner, D.C.Mlss., 116 
F.Supp. 783—Application of Mid- 
dlebrooks, 88 F.Supp. 943, reversed 
on other grounds, C.A., Ross v. 
Middlebrooks, 188 F.2d 808, certio¬ 
rari denied 72 S.Ct. 90, 842 U.S. 
862, 96 L.Bd, 649-—Lovett v. U. S., 
CtCl., 66 F.Supp. 142, affirmed U. 
S. v. Lovett, 66 S.Ct. 1073. 328 U.S. 
303, 90 L.Bd. 1262—-U. S. v. Rock 
Royal Co-op., D.CIN.T., 26 F.Supp. 
534, modified on other grounds 59 
S.Ct 993, 807 U.S. 683, 83 L.Bd. 
1446, rehearing denied 60 S.Ct. 66, 
808 US. 681, 84 L.Fd. 526, Dairy¬ 
men's Ltoague Cooperative Ass'n v. 
Rock Royal Co-op., 60 S.Ct. 66, 308 
' U.S. 631, 84 L.S]d. 526, and Metro- 
poUtan Cooperative Milk Produc¬ 
ers Bargaining Agency v. Rock 
Royal Co-op., 60 S.Ct. 67, 308 U.S. 
631, 84 LuBd. 526. 

Cal.—^People v, GK>rdon, 234 P.2d 287, 
106 CaLApp.2d 711. 

Fla—^tate ex rel. Miller v. Doss, 
192 So. 870,141 Fla 233. 

Ky. —Sanitation Dlst. No. 1 of Jeffer¬ 


son County v., Campbell, 249 S.W.2d 
767. 

83.10 Pa—^Harr v. Boucher, 15 A.2d 
699, 142 Pa Super. 114. 

84. Ind.—Stith Petroleum Co. v. De¬ 
partment of Audit and Control of 
Indiana 5 N.E.2d 517, 211 Ind. 400. 
84.5 U.S.—^American Surety Co. v. 

Shallenberger, C.C.Neb., 18$ F. 636. 
BistiiictioiiJi among foreigiii corpora- 
tioa« 

An act which covers by general 
language foreign corporations doing 
business in the state and foreign cor¬ 
porations not engaged in business 
therein may not be limited to the 
former class and then sustained, but 
will be declared void in its entirety. 
U.S.—Celia Comm. Co. v. Bohlinger, 
C.C.AArk., 147 F. 419, 78 aC.A. 467,. 
8 L.R.A.,N.S., 687. 

59 C.J. p 658 note 95. 

84.10 Md.—^Murphy v. Wheatley, 59 
A. 704, 100 Md. 358. 

B5» Mass.—^Howes Bros. Co. v. Mas¬ 
sachusetts Unemployment Compen¬ 
sation Commission, 5 N.B.2d 720, 
296 Mass. 275, certiorari denied 57 
S.Ct. 484, 300 U.S. 657, 81 L.Bd. 
867. 

86. N.H.—Woolf V. Fuller, 174 A. 
198, 87 N.H. 64, 94 A.L.R 1067— 
Carter v. Craig, 90 A. 698, 77 N.H. 
200, 52 L.R.A.,N.S., 211, AnmCas. 
1914D 1179. 

Test of TUireasonableness 

The test as to whether a statute 
is unreasonable under such consti¬ 
tutional provision is whether or hot 
all fair-minded men must agree that 
it is unreasonable. 

N.H.—^Hodge V. City of Manchester, 
111 A. 385, 79 N.H. 487—State v. 
Prince, 94 A. 966, 77 N.H. 681, L.R 

21S 


A.1916A 950—Carter v. Craig, 90 A. 
698, 77 N.H. 200, 52 L.RA.,N.S., 211, 
Ann.Cas.l914D 1179. 

87. N.H.—^In re Opinion of the Jus¬ 
tices, 190 A. 425, 88 N.H. 484. 

88. Va.—^RudaclHe v. State Commis¬ 
sion <m Conservation and Develop¬ 
ment, etc., 166 S.IL 829, 155 Va. 
808. 

Alteratloii of ooxurtitutioa 
Express or implied provisions of 
constitution cannot be altered, con¬ 
tracted or enlarged by legislative en¬ 
actment. 

Fla.—Sparkman v. State ex reL Scott, 
68 So.2d 431. 

Pa.—^Appeal of Municipal Authority 
of Borough of West View, 107 A.2d 
130, 176 Pa.Super. 641. 

89. Ill.—^Hanover Fire Ins. Co. v. 
Harding, 168 N.E. 849, 327 IlL 590. 

90. Minn.—^Lyman v. Chase, 226 N. 
W. 683, 178 Minn. 244, adlxered to 
226 N.W. 842, 178 Minn. 244. 

Earlier statute stands 
Constitutionality of statute, valid 
when enacted, cannot be affected by 
subsequent legislation which does 
! not amend the earlier act, either ex¬ 
pressly or by implication, and if, 
when considered together, both may 
not be regarded as constitutional, the 
later statute must falL 
Ill.—Hanover Fire Ins. Co. v. Hard- 
• Ing, 158 N.B. 849, 827 IlL 690. 
Salaries 

If a statute fixing salcuries of coun¬ 
ty officials is valid and constitutional 
when enacted, it is not rendered un¬ 
constitutional by subsequent acts of 
the legislature. 

Ind.—^Board of Com’rs of St Joseph 
County V. Crowe, 14 N.E.2d 903, 
214 Ind. 446, rehearing denied 15 
N.E.2d 1016, 214 Ind. 437. 
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several sections of compiled laws which is invalid 
in so far as it affects one section must be regarded 
as invalid in so far as it affects the other sections, 
where aU amendments were adopted to make thfe 
amendatory act as a whole conform to the new 
conditions contemplated by amendment of such sin¬ 
gle section.®'^ 

A state may satisfy a restriction on its power, 
imposed by the federal Constitution, by distributing 
its requirements, among several statutes if the re¬ 
sult, as a whole, is within its constitutional power.^^ 

Lapse of Hme, long usagej and acquiescence. In 
general, mere lapse of time or length of usage will 
not make valid a statute which is in conflict with 
the constitution,^^ nor will acquiescence in an un¬ 
constitutional statute for many years render it 
valid.^^ Thus, the fact that the legislature has 
passed numerous statutes of the nature of the one 
attacked does not justify the latter if it violates the 
constitution.®® However, legislative or executive 
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construction of constitutional provisions, adopted 
and acted on with the acquiescence of the people for 
many years, is entitled to great weight with the 
courts, as discussed supra § 34; and, according to 
some cases, courts may refuse to pass on the con¬ 
stitutionality of a statute which has been treated 
as valid for a long period, where substantial rights 
have become dependent on the statute, as con¬ 
sidered infra § 92. 

Other considerations or .objections, A statute is 
not unconstitutional or invalid merely because it 
conflicts with certain legal principles;®® is not in 
harmony with, or creates a cause of action and im¬ 
poses a liability unknovm to, the common law;®*^ is 
novel and unusual;®® forbids the doing of things 
theretofore permitted;®®, does not cover the entire 
field or subject matter that might properly have 
been included,^ or every emergency which may 
arise;® does not create a perfect plan to accom¬ 
plish its purpose;® may be impracticable or un¬ 
workable,^ or difficult of application in particular 


91- Utah.—State v. Barker* 167 P. 
262, 50 Utah 189. 

92. U.S.—Gregg Dyeing Ck>. v. Query, 
S.a. 62 act 631, 286 U.S. 472, 76 
L.Ed. 1232, 84 A.L.R. 831. 

93. Ala.—^Parke v. Bradley, 86 So. 
28, 204 Ala. 455. 

Cdlo,—Bedford v. White, 106 P.2d 469, 
106 Colo. 439. 

Ill.—Wolfson V. Avery, 126 N.B.2d 
701—^Parks v. Libbey-Owens-Ford 
Glass Co., 195 N.B. 616, 860 Ill. 130. 
Me.—^Browne v. Connor, 21 A.2d 709, 
138 Me. 63. 

Md.—Price v. dawns, 25 A.2d 672, 
180 Md. 532. 

OkL—Oorpiui Juris SectULdum cited iu 
Cox V. Oklahoma Tax Commission, 
168 P.2d 634, 645, 197 Okl. 12. 

Pa.—^Harr v. Boucher, 16 A.2d 699, 
142 Pa.Super. 114. 

W.Va.—^De Turk v. City of Buckhan- 
non, 163 S.B. 812, 112 W.Va. 126. 
Wis.—Stierle v. Bohmeyer, 260 N.W. 
647, 218 Wis. 149. 

12 C.J. p 749 note 23 [c], p 799 note 
67. 

9^ Idaho.—Corpus Juris quoted in 
Continental Oil Co. v. City of Twin j 
Falls, 286 P. 353, 367, 49 Idaho 89. I 
Wyo.—^May v. City of Liaramie, 131! 

P.2d 300, 68 Wyo. 240. 

12 C.J. p 770 note 38. 

95. Ind,—Harrell v. .Sullivan, 41 N. 
E.2d 354, 220 Ind. 108, 140 A.D.R 
455. 

Mo.—State ex Inf. Barrett ex rel. 

Bradshaw v. Hedrick, 241 S.W. 402, 

' -294 Mo. 21. 

N.C.—^Bowie v. Town of West JefTer- 
Son, 57 S.B.2d 369, 231 N.C 408. 

96. Mont.—In re Mossmain Drainage 
Dist, 300 P. 280, 90 MOnt 1- 


W.Va—Southern Finance Co. v. Ze- 
gar, 198 S.B. 875, 120 W.Va. 420. ' 

97. Mich.—^Bowerman v. Sheehan, 
219 N.W. 69, 242 Mich. 95, 61 A.L. 
R. 859. 

N.Y.—^Rhodes v. Sperry & Hutchin¬ 
son Co., 85 N.B. 1097, 193 N.Y. 228, 
34 L.R.A.,N,S., 114^ 127 Ain,S.R. 
945-^Bertholf v. O'Reilly, T4 N.Y. 
509, 80 Am.R. 323. 

Travelers' Ins. Co. v. Post & Mc¬ 
Cord. 220 N.Y.S. 170, 128 Misc. 626. 

98. N.Y.—^People v. Da Fetra, 130 N. 
B. 601, 230 N.Y. 429, 16 A.L..R. 162. 

W. H. BL Chamberlin, Inc., v. An¬ 
drews, 286 N.Y.S. 242, 169 Misc. 124, 
modified on other grounds 2 N.B.2d 
22, 271 N.Y. 1, affirmed 57 S.Ct. 122, 
299 U.S. 516, 81 L.Bd. 380, rehearing 
denied 57 S.Ct 926, 301 U.S. 714, 81 
L.Bd. 1365. 

99. Iowa—City of Des Moines v. 
Manhattan Oil Co., 184 N.W. 823, 
193 Iowa 1096, 23 A.D.R. 1322. 

N.Y.—^Rhodes v. Sperry & Hutchin¬ 
son Co., 86 N.R 1097, 193 N.Y. 223, 
34 D.R.A.,N.S., 1148, 127 Am.S.B. 
945. 

Ohio.—Pohl V. State, 182 N.B. 20, 
102 Ohio St 474. 

1. Ariz.—Arizona Eastern R. Co. v. 
Matthews, 180 P. 159, 20 Ariz. 282, 
7 A.D.R. 1149. 

CaL—Cresci v. Brock, App., 225 P.2d 
685. 

Fla—Seaboard Air Line Ry. Co. v. 
Watson, 137 So. 719, 103 Fla 477, 
appeal dismissed 53 S.Ct 32, 287 
U.S. 86, 77 L.Bd. 180, 86 A.L.R. 174 
—^Dutton Phosphate Co. v. Priest, 
65 So. 282, 67 Fla 370. 

Ill.—^Punke V. Village of Elliott 5 
N.B.2d 389, 364 Ill. 604—Stewart v. 
Brady, 133 N.B. 310, 300 IU. 426. 
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Mass.—Mulligan v. Hilton, 24 N.B.2d 
676, 305 Mass. 5, 183 A.L.R. 876. 

2. Cal.—^Ex parte Boyd, 291 P, 846, 
.108 Cal.App. 541.. 

3- U.S.—Williamson v. Lee Optical 
of Oklahoma, Okl., 76 S.Ct 461, 348 
U.S. 483, 99 L.Ed.-rehearing de¬ 

nied 75 S.Ct 667, 849 U.R 926, 99 
L.Bd.- 

First Nat Ben, Soc. v. Garrison, 
D.C.Cal., 68 F.Supp. 972, affirmed, 
C.C.A., 166 F.2d 622. 

Cal.—^Hunter v. Justice's Court of 
Centinela Tp., Los Angeles County, 
223 P.2d 465, 36 Cal.2d 815. 

Mass.—Commonwealth v. Ferris, 25 
N.E.2d 878, 805 Mass. 233. 

Pa—^Hertz Drivurself Stations v. Sig- 
gins, Com.Pl., 58 DauphCo. 291, re¬ 
versed on other grounds 58 A.2d 
464, 358 Pa 25. 

Possibility of creation of better plan 
Fact that plan is not perfect, or 
that another body might devise a 
better method to accomplish the pur¬ 
pose of the statute, does not render 
it unconstitutional or invalid. 

Mont.—^Hilger v. Moore, 182 P. 477, 
56 Mont 146. 

Enactment of two statutes 
The fact that legislature has en¬ 
acted two statutes to abate same evil 
or afford same remedy is not suffi¬ 
cient reason to hold either statute un¬ 
constitutional. 

Cal.—^Irvine v. Citrus Pest Dist No. 
2 of San Bernardino County, 144 
P.2d 857, 62 CaLApp.2d 878. 

4. Mont.—^In re Mossmain Drainage 
Dist., 300 P. 830, 90 Mont 1. 

N.Y.—^People v. Hevem, 216 N.Y.S. 
412, 127 Misc. 141. 
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situations or un<ier the circumstances,^*5 or unenr 
forceable will not operate with perfect equality 
or do exact justice under all circumstances may 
operate inequitably or in an unduly onerous , man¬ 
ner;^ may cause hardships or inconvenience or 
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is subject to abuse,® evasion,^® or wrongful admin- 
istration.'ii- 

The validity of a statute does not depend on its 
wisdom,!® and it is not necessarily invalid because 


SrovlBioxL for oontlmrexiov 

Statute requiring payinent of stat¬ 
ed pensions to retired policemen was 
not void as Impracticable because 
fund might soon prove insuffllclent, in 
view of provision for such contin¬ 
gency. , 

Ky.—^Board of Trustees of Police¬ 
men’s Pension Fund v. Schupp, 8 S. 
W.Sa 606, 228 Ky. 26$. 

Statute not invalid on ground of Inu 
practloability 

U.S.—Bail & River Coal Co. v. Taple, 
Ohio, 85 S.Ct 859, 286 tJ.S. 838, 59 
L.Ed. 607. 

N.T.—^People ex rel. Broderick v. 
Goldfogle, 211 N.T.S. 85, 218 App. 
Biv. 677, affirmed 152 N.B. 418, 242 
N.T. 640. 

Ck>mpnting, assesstng, and ooUactlng 
tax 

Fact that there was no way to as¬ 
certain the amount of income falling 
under different rates of taxation un¬ 
der an Income tax statute, which 
had been amended, did not render 
the act invalid, the objection pre¬ 
senting merely the difficulty to be 
met in computing, assessing, and col¬ 
lecting the tax, and not affecting the 
validity thereof. 

Mo.—Stouffer v. Crawford, 248 S.W. 
581. 

4.5 XJ.S.—^Dunne v. TJ. S., C.C.A. 
Minn., 188 F.2d 187, certiorari de¬ 
nied 64 S.Ct 205, 820 U.S. 790, 88. 
LkBd. 476, rehearing denied 64 S.Ct. | 
260, 320 U.S. 814, 88 UBd. 492, re- j 
hearing denied 64 S.Ct. 426, 820 U. 

S. 815, 88 KEd. 493. 

Minn,—^McElhone v. Geror, 292 N.W. 
414, 207 Minn. 580. 

Neb.—Hill v. Kusy, 86 N.W.2d 694, 
150 Neb. 653. 

Ohio.—^Motors Ins. Corp. v. Robinson, 
Com.Pl., 106 N.B.2d 672, affirmed, 
App., 106 N.E.2d 681, appeal dis¬ 
missed 105 N.B.2d 61, 157 Ohio St 
354, appeal dismissed 73 S.Ct 48, 
844 U.S. 803, 97 KEd. 626. 

W.Va—City of Huntington v. State 
Water Commission, 64 SJBl2d 225, 
135 W.Va. 568. 

4.10 N.X—State v. Ellenstein, 2 A.2d 
454, 121 N.J.Law 804. 

S. Mich.—Straus v. Elless Co., 222 
N.W. 752, 246 Mich. 668. 

N.T.—Fearon v. Treanor, 288 N.T.S, 
868, 248 App.I>iv. 225, affirmed 5 
N.B.2d 816, 272 N.T. 268, 109 A.L. 
R. 1229, reargument denied 7 N.E. 
2d 677, 278 N.T, .628, 109 A.I 1 .R. 
1229, remittitur amended 8 N.E.2d 
26, 273 N.T. 645, appeal dismissed 
67 S.Ct 988, 801 U.S. 667, 81 L. 


Ed. 1882, rehearing denied 58 S.Ct 

6. 302 U.S. 774, 82 L.Ed. 600. 
Needs of partionlar class 

That practical application of a 
law, which is capable of enforce¬ 
ment, falls to meet needs of. a par¬ 
ticular class, does not affect its va¬ 
lidity. 

Mont—^Fergus Motor Co. v. Soren¬ 
son, 235 P. 422, 78 Mont 122. 
Statute regulating practloe 
Statute giving plaintiff the remedy 
of an accounting in assumpsit is not 
Invalid because defendant as to a 
counterclaim or set-off on his part 
is not afforded similar right 
Pa.—^Miller y. Belmont Packing & 
Rubber Co., 110 A. 802, 268 Pa. 61. 
madng amount of, and rates for, wa¬ 
ter for irxigatiott 

Statute empowering board of wa¬ 
ter engineers to determine the 
amount of irrigation water necessary 
for land, and to fix the rates to be 
charged for delivery, was not so 
lacking in mutuality of remedies, 
and did not so completely fall to 
make estoppel by judgment of the 
board mutual, as to be inoperative 
and without fdrca . 

Tex.—^Knight v. Oldham, CivApp., 210 
S.W. 667, error refused. 

6. Miss,—State v. Crescent Cotton 
Oil Co., 77 So. 186, 116 Miss. 398. 

7. Ala.—^Bx parte Morrill-Doyle 
Realty & Insurance Co., 106 So. 68, 
213 Ala. 697. 

Minn.—^Tepel v. Sima, 7 N.W.2d 682, 
213 Minn. 526. 

Mo.—Spltcaufsky v. Hatten, 182 S.W. 

2d 86, 853 Mo. 94, 160 A.L.R. 990. 
N.T.—International Harvester Credit 
Corp, v. Goodrich, 182 N.T.S.2d 
511, 284 App.Div. 604, affirmed 124 
N.B.2d 889, 808 N.T. 731. 

Application of Empire Distribu¬ 
tors, 186 N.T,S.2d 836. 

Pa.—^Dallastown Borough v. Chance- 
ford Tp,, Quar.Sess., 68 Tork Leg. 
Rea 5. 

a Ark.—^Bonner v. Jackson, 251 S. 
W. 1, 168 Ark. 526. 

Miss.—State v. Crescent Cotton Oil 
Co., 77 So. 185, 116 Miss. 898. 

Pa.—^Dallastown Borough v. Chance- 
ford Tp., Quar.Sess., 68 Tork Leg. 
Rea 5. 

12 aj. p 754 note 52. 

9. D.C.—^Bailey v. Richardson, 182 
F.2d 46. 86 U.S.App.D.a 248, af¬ 
firmed 71 S.Ct 669, 341 U.S. 918, 95 
L.Bd. 1862. 

Fla.—Stewart v. Mack, 66 So.2d 811. 
L€l—^K otch V. Board of River Port 
Pilot Com’rs for Port of New Or- 
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leans, 25 So.2d 527, 209 La. 787, af¬ 
firmed 67 S.Ct 910, 330 U.S. 652, 91 
LEd. 1093, rehearing denied 67 8. 
Ct 1196, 331 U.S. 864, 91 L.Ed. 1869. 
N.T.—^Bergermah v. Murphy, 106 N. 

T. S.2d 642, 278 App.Div. 888, affirm¬ 
ed 103 N.E.2d 546, 308 N.T. 762. 

Ohio.—^Motors Ins. Corp. v. Robinson, 
Com.Pl., 106 N.E.2d 572, affirmed, 
App., 106 N.E.2d 581, appeal dis¬ 
missed 105 N.E.2d 61, 157 Ohio St 
854, appeal dismissed 78 S.Ct 43, 
844 U.a 808, 97 LEd. 626. 

Pa.—Dallastown Borough v. Chance- 
ford Tp., Quar.Sesa, 68 Tork Leg. 
Rec. 5. 

Utah.—Davis v. Walton, 276 P. 921, 
74 Utah 80. 

10. Mich.—Straus v. Elless Co., 222 
N.W. 702, 245 Mich. 558. 

IL Colo.—^Leick v. People, 281 P.2d 
806—Ludlow V. People, 19 P.2d 210, 
92 Colo. 195—^Kimble v. People, 19 
P.2d 208, 92 Colo. 197—Bushnell 
V. People. 19 P.2d 197, 92 Colo. 174. 
Conn.—^Ljrman v. Adorno, 52 A 2d 702, 
188 Conn. 511. 

Iowa—^Ltnnenkamp v. Linn, 61 N.W. 

2d 393, 243 Iowa 829. 

Ky.—^Preston v. Clements, 232 S.W.2d 
85, 818 Ky. 479. 

La—State Board of Medical Exam¬ 
iners V. Beatty, 56 So.2d 761, 220 
La 1. 

Md.—Wright v. Herzog, 84 A.2d 460, 
182 Md. 816—Grossfeld v. Baugh¬ 
man, 129 A 870, 148 Md. 330. 
N.H.—State v. Cox, 16 A2d BOS, 91 
N.H. 137, affirmed Cox v. State of 
New Hampshire, 61 S.Ct 762, 312 

U. S. 569, 86 LEd. 1049, 133 ALH. 
1396. 

Wis.—In re Miller’s Estate, 43 N.W. 
2d 428, 257 Wis. 439, affirmed in 
part and dismissed in part Trelch- 
ler V. State of Wisconsin, 71 S.Ct 

120, 340 U.S. 868, 95 LEd. - 

12 aJ. p 763 note 48 [c]. 

Wrongful exercise of authority 
Statute is not unconstitutional be¬ 
cause it vests in certain officers au¬ 
thority which may be exercised ar¬ 
bitrarily or unfairly, since it will not 
be assumed that such officers will 
act otherwise than in pursuance of a 
sound discretion. 

Cal.—Ex parte Culver, 267 P. 876, 
84 Cal.App. 295. 

12. U.S.—Williamson v. Lee Optical 
of Oklahoma, OkL, 75 S.Ct 461, 848 
U.S. 483, 99 LEd. —rehearing de¬ 
nied 76 S.Ct 657, 349 U.S. 925, 99 L 
SkL — —Cohen v. Beneficial Indus. 
Loan Corp.. N.J., 69 S.Ct 1221, 837 
U.S. 541, 98 LEd. 1628, 
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it seems impolitic.^^ A statute is not rend,ered un¬ 
constitutional and invalid by the fact that the 
legislature is mistaken as to the constitutional basis 
for the statute,that interested persons induced the 
legislature. to enact it,*^® that the public need satis¬ 
fied by the law coincides with the personal desires 
of the individual most directly affected,or that 
the courts have given the statute an erroneous 
construction,^® 

The controlling cause for the enactment of a stat¬ 
ute does not in general affect its validity,and a 
statute which is in conflict with the constitution 
is invalid regardless of the intention of the legisla¬ 
ture in enacting it,*^® and regardless of the fact that 
it is based on strong considerations of public 


CONSTITUTIONAL §71 

policy.^®*® Failure of an officer to enforce a stat¬ 
ute according to its terms does not save it if it 
violates a constitutional provision.^® 

b. Federal Statutes 

The validity ef an act of congress depends primarily 
on whether or not power to enact It has been granted by 
the federal Con^Itution, either expressly or impliedly. 

In view of the rules that the federal Constitution 
is a grant of power and that congress possesses only 
such powers as are granted, by the Constitution, 
set forth supra § 68, the validity of an act of con¬ 
gress depends primarily on whether or not power 
to enact it has been granted by the constitution, 
either expressly or impliedly ,*2® and such an act is 
void if it is in conflict with the Constitution.^! In 


State of Ohio v. U. S. Civil Serv¬ 
ice Commission, D.C.Ohio, 65 F. 
Supp. 776. 

Ark.—^Hardware Mut. Cas. Co. v. 
Maxey, 205 S.W.2d 29, 212 Ark. 
161. 

CaL—^Bennett v. Superior Court In 
and For Placer County, 281 P.2d 
285, 181 Cal.App.2d 841—^People v. 
Mistriel, 241 P.2d 1050, 110 CaLApp. 
2d 110. 

Conn.—^Tolisano v. State, 111 A-2d 
562, 19 ConmSup. 266. 

Ky.—^Kenton & Campbell Benev. Buri¬ 
al Ass’n V. Goodpaster, 200 S.W.2d 
120. 804 Ky. 283. 

Md.—^rossfeld v. Baughman, 129 A. 
370, 148 Md. 330. 

N.D.—^Asbury Hospital v. Cass Coim- 
ty, 7 N.W.2d 438, 72 N.D. 359, 

12 C.J. p 758 note 50, p 764 note 51. 

Statute beyond legislative power 
Statutes which are beyond the 
power of the legislature are invalid 
even though politically wise. 

—Village of Kenmore v. Erie 
' County, 169 N.B. 637, 252 N.T. 437. 

Belatlou between means used and 
end sought 

Where end sought by statute is one 
to which legislative power may prop¬ 
erly be addressed, it Is enough if 
it can be seen that, in any degree or 
under any reasonably conceived cir¬ 
cumstances, there Is an actual rela¬ 
tion between means used in and end 
sought by statute. 

N.J—Jamouneau v. Hamer, 109 A 2d 
640, 16 N.J. 600, certiorari denied 
75 S.Ct. 580, 849 U.S. 904, 99 L..Ed. 


13- N.T.—Village of Kenmore v. Brie 
County, 169 NJB. 637, 262 N.T. 487. 
12 ax p 758 note &0. 

14. Tex.—Jones v. Williams, 45 S.W. 
2d 130, 121 Tex. 94. 79 AL.R. 983, 

15. IJ.S.—Cohen v. Beneficial Indus. 
Loan Corp„ N.J..' 69 S.Ct 1221, 887 

U.S. 541, 98 KEd. 1528. 

Kan.—State v. Board of Education 


of City of Humboldt, 262 P. 261, 
122 Kan. 701. 

15.5 U.S.—^Everson v. Board of Edu¬ 
cation of Ewing Tp., N.J., 67 S.Ct. 
604, 880 U.S. 1. 91 I..Ed. 711, 168 

AL.R. 1392, rehearing denied 67 
S.Ct 962, 830 U.S. 856, 91 L..Bd. 
1297. 

16. Ill.—^Hanover Fire Ins. Co. v. 
Harding, 168 N.B. 849, 827 Ill. 690. 

17. U.S.—^Butler v. Thompson, D.C. 
Va., 97 F.Supp. 17, affirmed 71 S.Ct 
1002, 841 U.S. 937, 96 L.Ed. 1866— 
Peterson v. Parsons, B.C.Minn., 78 
F.Supp. 840. 

Ark.—^Kirst v. Street Imp. Dist No. 
120, 109 S.W. 626, 86 Ark. 1. 

Conn.—Carroll v. Socony-Vacuum Oil 
Co., 68 A2d 299, 136 Conn. 49. 

N.H.—^Allen v. Manchester, 111 A2d 
817. 

N.J.—Werner Mach. Co. v. Director 
of Division of Taxation, Dept, of 
Treasury, 107 A2d 86, 81 N.J.Super. 
444. 

Ohio.—^Motors Ins. Corp. v. Robinson, 
Com.PL, 106 N,E.2d 672, affirmed, 
App., 106 N.B.2d 581, appeal dis¬ 
missed 106 N.E.2d 61, 167 Ohio St 
354, appeal dismissed 73 S.Ct 48, 
344 U.S. 803, 97 L.Bd. 626. 

Okl.—Goddard v. Kirkpatrick, 141 
P.2d 292. 193 Okl. 92. 

Tex.—^Lockhart v. American Mut Life 
Ins. Co., Clv.App., 194 S.W.2d 285. 

12 C.X p 749 note 23 [d]. 

la Colo.—Hessick v. Moynihan, 262 
P. 907, 83 Colo. 43—^People v. Mor¬ 
gan! 246 P. 1024, 79 Colo. 604. 

G€u—C ox V. General Elec. Co., 86 
S.E.2d 514, 211 Ga. 286. 

Ind.—Torphy v. State, 166 N.B. 926, 
200 Ind. 786—Crabbs v. State, 139 
N.E. 180, 198 Ind. 248. 

Wyo.—May v. City of Uaramie, 131 
P.2d 300, 68 Wyo. 240. 

1&5 Mass.—Commonwealth v. Joyce, 
97 N.B.2d 192, 826 Mass. 761. 

19. U.S.—Geiger-Jones Co. v. Tur¬ 
ner, D.aOWo, 230 F. 233, reversed 
on other grounds Hall v. Gelger- 
Jpnes Co., 87 S.Ct 217, 242 U.S. 
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589, 61 L.Ed. 480, L..H.A1917E 
Ann.Cas.l917C 648. 

2a U.S.—^In re American States 
Public Service Co., D.C.Md., 12 F. 
Supp. 667, modified on other 
grounds, C.C.A, Burco, Inc. v. 
Whitworth, 81 F.2d 721, certiorari 
denied 66 S.Ct 670, 297 U.S. 724. 
80 L.Bd. 1008—U. S. v. Lieto, D.a 
Tex., 6 F.Supp. 32—^Purvis v. Baze- 
more, D.C.Fla., 5 F.Supp. 230. 

Mich.—^In re Brewster Street Hous¬ 
ing Site in City of Detroit, 289 N. 

W. 493, 291 Mich. 313. 

N.T.—People ex rel. Battista v. 
Christian, 227 N.Y.S. 142, 131 Misc. 
411, reversed on other grounds 229 
N.T.S. 644, 224 App.Div. 243, re¬ 
versed on other grounds 164 N.B. 
Ill, 249 N.T. 314, 61 AL..R, 793. 
Okl.—^Wentz v. Thomas, 16 P.2d 65, 
169 OkL 124. 

Or.—State ex rol. Van Winkle v. 
Farmers Union Co-op. Creamery of 
Sheridan, 84 P.2d 471, 160 Or. 206. 
Pa.—^Rohrer v. Milk Control Board, 
186 A 836, 322 Pa. 257. 

Wash.—^Union High School Dist. No. 
1, Skagit County v. Taxpayers of 
Union High School Dist No. 1 of 
Skagit County, 172 P.2d 591, 26 
Wash. 2d 1. 

12 C.J. p 743 note 78 [a]. 

21. U.S.—^Adkins v. Childrens* Hos¬ 
pital of District of Columbia, App, 
D.C., 48 S.Ct 894, 261 U.S. 625, 
67 D.Ed. 786, 24 AI^R. 1238—Mar- 
bury V. .Madison, 1 Cranch 137, 2 
L..Bd. 60. 

Acme, Inc., v. Besson, D.C.N.J., 
10 F.Supp. 1—U. S. V. Borke, D.C 
Mich., 5 F.Supp. 429. 

Social plan and desirable end 

(1) Prescribed limits of federal 
power must not be transcended, even 
though the end arrived at by a stat¬ 
ute seems desirable. 

U.S.—Linder v. U- S., Wash., 45 S. 
Ct 446, 268 U.S. 6, 69 L.Bd. 819, 
89 AL.R. 229. 

(2) Statute which oversteps con¬ 
stitutional boundaries cannot be ux>- 
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the absence of conflict or repugnance, an act au¬ 
thorized generally by the Constitution is valid 
it is not unconstitutional or invalid merely because 
it is in conflict with a rule of the common law,23 is 
contrary to sound principles of legislation,^^ is 
novel,26 or fails to include all the evils which con¬ 
gress might properly have included.26 

While congress is not bound to select such means 
as are indispensably necessary to give effect to its 
express powers, as discussed supra § 68, under pre¬ 
text of exercising its powers, it may not pass laws 
for the "accomplishment of objects not intrusted 
to the federal government,27 nor may it accomplish 
indirectly that which it cannot do directly because 


of constitutional restrictions, or evade constitutional 
provisions by legislation which, in substance and ef¬ 
fect, destroys the grant or limitation contained 
therein.28 The attempt of congress to accomplish 
one thing under guise of doing another does not, 
however, necessarily render the statute involved un- 
constitutional,23 nor does the fact that the motive 
of congress is to effect, so far as the statute operated, 
a matter which is not tmder its general control:*® 

While the conditions to which power is addressed 
are always io be considered where the exercise of 
power by congress in enacting a statute is chal- 
lenged,®! an emergency or extraordinary conditions 
do not create or enlarge the constitutional power of 


held, even if court should think that 
statute embodies valuable social 
plan and Is in sympathy with its 
purpose and Intended result. 

XJ.S.—^Railroad Retirement Board v. 
Alton R. Co., APP.D.C., 65 S.Ct 768, 
295 U.a 830, 79 L.Ed. 1468. 

Falluve of state to act 
If authority of congress to enact 
statute is lackln^r. It Is immaterial 
how impotent or unwilling states 
may be with respect to accomplish¬ 
ment of desired ends. 

XJ.S.—^In re American States Public 
Service Co., D.C.Md., 12 F.Supp. 667, 
modified on other grounds, C.C.A, 
Burco, Inc. v. Whitworth, 81 F.2d 
721, certiorari denied 66 S.Ct 670, 
two cases, 297 XJ.S, 724, 80 KEd. 
1008. 

Becltals and deolaratlou 
Neither policy declared by act of 
congress, nor “whereas,” stating rea¬ 
sons and necessity for law, adds any 
force or power to act forbidden by 
constitution nor any warrant for pas¬ 
sage thereof. 

XJ.S.—^XJ. S. V. National Garment Co., 
D.C.MO., 10 F.Supp. 104. 

SstabllBhed praotioe cannot render 
constitutional that which Is uncon¬ 
stitutional. 

XJ.S.—^Hampton, Jr. & Co. v. XJ. S„ 14 
CtCustApp. 350, affirmed J. W. 
Bbimpton, jr. & Co. v. XJ. S., 48 S. 
Ct 348, 276 U.S. 394, 72 L.Ed. 624. 
'Morhoonstitutloiial’’ 

(1) The word “imconstltutlonal,” 
as understood by the courts, means 
that the act assailed is in conflict 
with some provision of the constitu¬ 
tion. 

XJ.S.—Ketterer v. Lederer, D.C.Pa., 
269 F. 158. 

(2) Legislation “is not unconstitu¬ 
tional in the legal meaning of that 
term as used in America, unless the 
legislation be in inflict with a pro¬ 
vision of our written Constitution.” 
XJ.S.—^Pennsylvania Co. for Insurance 

on Lives and Granting Annuities, 
B.CPa., 292 F. 629, 632. 

SIL XJ.S.—Kentucky Whip 4b Collar 


Co. V. Illinois Cent. R, Co., D.C 
Ky.i 12 F.Supp. 37, affirmed, C.CA, 
84 r.2d 168, affirmed 67 S:Ct 277, 
299 XJ.S. 334,. 81 L.Bd. 270-:-In re 
Missouri Pac. R. Co., D.C.Mo., 7 P. 
Supp. 1, affirmed XJ. S. v. Bankers 
. Trust Co., 65 S.Ct. 407, 294 U.S. 240, 
79 L.Ed. 885, 95 AL.R. 1362. 

Story V. Perkins, B.C.Ga., 243 F. 
997, afllrmed Jones v. Perkins, 88 
S.Ct 166, 246 U.S. 890, 62 L.Bd. 
358. - . 

Buies of evidence 
Congress may by statute change 
rules of evidence, subject to limita¬ 
tions Imposed by the constitution. 
U.S.—Tift V. Southern Ry. Co., D.U 
Ga., 138 F. 768, affirmed 148 F. 1021, 
79 C.C.A. 686, affirmed 27 S.Ct 709, 
206 U.S. 428, 61 L.Bd. 1124, 11 Ann. 
Cas.. 846. 

Arbitrary aetloa 

Unless there is no substantial basis 
for exercise of legislative Judgment 
respecting subject matter generally 
within its power, action of congress 
will not be held arbitrary. 

U.S.—System Federation No. 40, Rail- 
wa;y Employees Department of 
American Federation of Labor v. 
Virginian Ry. Co., D.aVa., 11 F. 
Supp. 621, affirmed, CCA., Virgini¬ 
an Ry. Co. V. System Federation No. 
40, Railway Employees Department 
of American Federation of Labor, 
84 F.2d 641, aflhmed Virginian Ry. 
Co. V. System Federation No. 40, 
67 S.Ct 692, 300 U.S. 515, 81 L.Ed. 
789. 

23. U.S.—^tory V. Perkins, D.ClGa., 
243 F.. 997, affirmed Jones v. Per¬ 
kins. 38 S.Ct 166, 246 U.a 390, 62 
L.Bd. 858. 

24. U.S.—^Ketterer v.. Lederer, D.C. 
Pa., 269 F. 163, 1010. 

25. U.S.—^Railroad Retirement Board 
V, Alton R. Co., AppD.C., 55 S.Ct. 
768, 295. U.S. 880, 79 L.Bd. 1468. , 

Louisville Joint Stock Land Bank 
V. Radford, CCA-Ky., 74 F.2d 676, 
reversed on other grounds Louis¬ 
ville Joint Stock Land Bank v. Rad¬ 
ford," 66 act 864, 295 U.a 666 , 79 
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L.Bd. 1693, 91 A.L.R. 1106, peti¬ 
tion denied 56 S.Ct 82, ,296 U.S. 661, 

80 L.Ed. 471. 

26. U.S.—^National Labor Relations 
Board v. Jones & Laughlln Steel 
Corporation, 67 S.Ct 616, 301 U.S. 1, 

81 L.Ed. 893, 108 ALR. 1352. 
Electric Bond & Share Co. v. Se¬ 
curities and Exchange Commission, 
CCAN.Y., 92 F.2d 580, affirmed 68 
act 678, 308 U.a 419, 82 L.Ed. 
986, 116 AL.R. 106. 

27. U.S.—Ashwander v. Tennessee 
Valley Authority, Ala., 66 S.Ct 466, 
297 U.S. 288, 80 L.Ed. 688, rehear¬ 
ing denied 56 act 688, two cases, 
297 U.S. 728, 80 L.Bd. 1011, man¬ 
date conformed to, DC., 14.F.Supp. 
11—^U. S. V. Butler, Mass., 66 S. 
Ct 312, 297 U.a 1, 80 L.Bd. 477, 102 
AL.R; 914—^McCulloch v. Maryland, 
Md., 4 Wheat 816, 4 DBd. 679. 

65 C;J. p 1266 note 67. 

2a U.S. —^Fairbank v. U. S., Minn., 
21 act 648, 181 U.a 288, 46 L.Ed. 
862. 

In re American States Public 
Service Co., D.C.Md., 12 F.Supp. 667, 
modified on other grounds, C.C.A, 
Burco, Inc. v. Whitworth, 81 F.2d 
721, certiorari denied 66 S.Ct 670, 
two cases, 297 U.a 724, 80 LBd. 
1008. 

65 CJ. p 1266 note 67. 

29. U.S.—^Ketterer v. Lederer, DC 
Pa., 269 F. 1010. 

30. U.S.—-Bills V. U. a. Mass., 27 S. 
Ct 600, 206 U.S. 246, 61 L.Bd. 1047, 
11 Amn.Cas. 589. 

3L U.S.—A. L. A Schechter Poultry 
Corporation v. U. S., N.T., 65 S.Ct 
837, 296 U.S. 495, 79 L.Ed. 1570, 97 
AL.R. 947. 

Probability of long-term operation 
Validity of processing tax under 
Agricultural Adjustment Act. 7 U. 
S.C.A §S 601-622; would be decided 
by court in viefw of greater probabil¬ 
ity that act was long term legislation 
than that it. was merely temporary 
expedient 

XJ.S.—John A Gebelein, Inc., v. Mil- 
boume, D.CMd., 12 F.Supp. 105. 
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congress, to enact, or permit it to transcend the con¬ 
stitution in enacting, a statute.^^ ^ emergency 
inay> however, furnish the occasion or reason for 
the zeroise of a power granted by the constitu¬ 
tion.^^ A law depending on the existence of an 
emergency or other certain state of facts to uphold 
it may cease to operate if the emergency ceases or 
the facts change, even though it was valid when 
enacted.2^ 

g 72 . - Statutes Contravening, Natural 

Justice and Common Right 

Subject to some exceptions, It Is the general rule 


CONSTITimpNAL LAW §§ 71-72 

that a ; state, statute Is not unconstitutional merely be¬ 
cause It violates general principles of Justice, liberty, or 
rights not expressed In the constitution.' 

A statute will not be held unconstitutional merely 
because it violates, the natural, social, or political 
rights of citizens,34.50 unless it can be shown that 
the particular rights are guaranteed and protected 
by the Constitution and it is a quite generally 
accepted principle that state statutes will nOt be held 
unconstitutional merely because they are unj'ust and 
repugnant to . general principles of justice, liberty, 
or rights not expressed in constitutional provi- 
sions.55 Some cases, however, support the view 


32. XJ.S.—A. L». A. Schechter Poultry 
Corporation v. TJ. S., N.T., 65 S,Ct. 
837 . 295 tr.S. 496. 79 L-Bd. 1670, 97 
A.L..R. 947. 

John A. Gebeleih, Inc. v. Mil- 
• bourne. I>.C.MdL, 12 P.Supp. 106— 
La Croix v. U. S.. D.C.Tenn., 11 F. 
Supp. 817, appeal dismissed, C.C.A., 
86 F.2d 669—^In re Payne, D.C.Tex., 
10 F.Supp. 649—^In re Bast Contra 
Costa Irr. Dlat, D.C.Cal.. 10 F.Supp. 
175 — xj, s. V. Klnnebrew Motor Co., 
D.C.Okl., 8 F.Supp. 635, certiorari 
dismissed 67 S.Ct 767, 296 XT.S. 669 
—^U. S. V. Bason Oil Co., D.C.Okl., 8 
F.Supp. 365. appeal dismissed, C.C. 
A. 79 F.2d 1013-—Hart Coal Cor¬ 
poration V. Sparks, D.C.Ky., 7 F. 
Supp. 16, vacated on other grrounds, 

C. C.A, Sparks v. Hart Coal Cor¬ 
poration. 74 F.2d 697—^U. S. v. Lie- 
to, D.C.Tex.. 6 F.Supp. 32—^U. S. 
V. Suburban Motor Service Corpo¬ 
ration, D.C.I11., 6 F.Supp. 798— 
Campbell v. Chase Kat. Bank of 
City of New York, D.C.N.T., 6 F, 
Supp. 156. appeal dismissed XJ. S. 
V. Campbell. 64 S.Ct, 466, 291 U. 
S. 686. 78 L.Bd. 1073, motion denied 

54 S.Ct. 469, 291 U.S. 648, 78 L.Ed. 
1043, and affirmed, C.C.A, 71 F.2d 
669, 94 AL.R. 708, certiorari denied 

55 act. 108, 298 U.S. 69.2, 79 L.Ed. 
686, affirmed, C.C.A. Campbell v. 
Medalie, 71 F.2d 671, certiorari de¬ 
nied 65 act. 108, 293 U.S. 692 , 79 
L.Bd. 686. 

Ohio.—City of Cleveland Heig’hts v. 

Simon. Ohio Police, 13 Ohio Supp. 1. 
DeolaratloaB 

Declaration of policy and declara¬ 
tion of emergency contained in act of 
congress do not affect power of con¬ 
gress. 

U.S,—U. S. V. Seven Oaks Dairy Co., 

D. C.Mas8.. 10 F.Supp. 995—^U. S. v. 
Klnnebrew Motor Co.. D.C.OkL. 8 
F.Supp. 636, certiorari dismissed 67 
act 767. 296 U.S. 669. 

3^ U.S.—Wilson v. New, Mo.. 87 S. 
Ct 298. 248 U.a 832, 61 LuBd. 766, 
L.ItA.1917B 988, Aim,Cas.l918A 

1024. 

U. S. V. A Ii. A. Schechter Poul¬ 
try Corporation, C.C.AN.T.. 76 F.2d 
617, reversed in part on other 


grounds and affirmed in part A L. 
A Schechter Poultry Corporation 
V. U. a. 55 S.Ct 837, 296 U.S. 496. 
79 L.Bd. 1570. 97 AL.R. 947. 

John A Gebelein, Inc., v. Mll- 
boume, D.C.Md.. 12 F.Supp. 105—^In 
re Pa 3 ntte, D.C.Tex., 10 F.Supp. 649— 
In re Bast Contra Costa Irr. Diet, 
D.aCal., 10 F.Supp. 176—U. S. v. 
Bason Oil Co., D.C.bkl., 8 F.Supp. 
366, appeal dismissed, C.C.A, 79 F. 
2d 1013—U. a V. Lieto, D.C.Tex., 6 
F.Supp. 32—Campbell v. Chase Nat 
Bank of City of New York, D.C.N. 
Y., 6 F.Supp. 156, appeal dismissed 
U. S. V. Campbell. 64 S.Ct 466, 291 
U.a 686, 78 L.Bd. 1073, motion de¬ 
nied .64 act 469, 291 U.a 648, 78 
L.Bd. 1043, and affirmed. C.C.A. 71 
F.2d 669, 94 AL.R. 708, certloirarl 
denied 66 aCt 108, 293 U.S. 692, 
79 L.Bd, 686, affirmed, C.C.A, Camp¬ 
bell V. Medalie, 71 F.2d 671, certio¬ 
rari denied 66 aCt 108, 293 U.S. 
692, 79 L.Bd. 686. 

N.Y.—^Morrison v. Gentler, 273 N.Y.S. 
952, 152 Misc. 710. 

Ohio.—City of Cleveland Heights v. 
Simon, Ohio Police, 18 Ohio Supp. 1. 
iUmlt in tune, to tide over a pass¬ 
ing trouble, well may justify a law 
that could not be upheld as a per¬ 
manent change. 

U.S.—^Block V. Hirsh, App.D.C., 41 S. 
Ct 458, 256 U.a 186, 66 L.Bd. 865, 
16 AL.R. 166. 

In re Plumer, D.CCaL, 9 F.Supp. 
928. 

34. U.S,—Chastleton Corp. v. Sin¬ 
clair, App,D.a, 44 act 405, 264 
U.a 643, 68 LJB3d. 841. 

Bx parte White, D.C.Hawaii, 66 
F.Supp. 982—Chester CX Fosgate 
Co. V. EZirkland, D.C.Fla., 19 F.Supp. 
162. 

34.50 U.S.—^Fisch V. General Motors 
Corp., CAMich., 169 F.2d 266, cer¬ 
tiorari denied 69 S.Ct 406, 835 U.S. 
902, 93 L.Bd. 436, and Bateman v. 
Ford Motor Co., 69 aCt 406, 386 

U. a 902, 93 L.Ed. 436. 

CaJ.—^Fox Bakersfield Theatre Corp. 

V. City of BaJkersfield, 222 P.2d 879, 
36 Cal.2d 186. 

34^55 U.S.—Fisch v. General Motors 
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Corp., CAMich., 169 F.2d 266, cer¬ 
tiorari denied 69 S.Ct 406, 386 U.S. 
902, 98 L.Bd. 486, and Bateman 
V. Ford Motor Co., 69 S.Ct 406, 885 

U. a 902, 93 L.Bd. 486. 

Cat—^Pox Bakersfield Theatre Corp. 

V. City of Bakersfield, 222 P.2d 879, 
86 Cal.2d 136. 

35. U.S.—^Board of Public Instruc¬ 
tion for Polk County, Fla, v. Gil¬ 
lespie, CCAFla, 81 F.2d 686. 

Ky.—Ciaig V. O’Rear, 251 S.W. 828, 
199 Ky. 653. 

La—Corpus Otirls cited In Ward v. 

Leche, 179 So. 62, 64, i89 La 118. 
N.C.—Komegay v. City of Goldsboro, 
106 as. 187, 180 N.C. 441. 

N.D.—State v. Turner, 164 ,N.W. 924, 
37 N.D. 636. 

Ohio.—State v. Sherman, l36 N.B. 
625, 104 Ohio St 317. 

Hopkins v. Kissinger, 166 N.B. 
916, 31 Ohio App. 229. 

Itl.—^Henry v. Cherry, 73 A 97, 30 
K.I. 13, 186 Am.aR. 928, 24 L.ItA, 
N.S., 991, 18 AnmCas. 1006. 

Tex.—^Burgess v. American Rio 
Grande Land & Irrigation Co., Civ. 
App., 295 aw. 649. 

Utah.—^Rlo Grande Lumber Co. v. 
Darke, 167 P. 241. 50 Utah 114, L. 
R.A1918A 1193. 

12 C.J. p 761 note 4L 

Xn Arkansas 

(1) The necessity for the violation 
of some constitutional restriction or 
prohibition has been recognized. 
Ark.-State v. Hurlock, 49 S.W.2d 611, 

186 Ark. 807—Bush v. Martineau, 
296 S.W. 9, 174 Ark. 214—Moore v. 
Alexander, 107 S.W, 395, 86 Ark. 
171. 

(2) In somewhat broader terms, 
however, It has been stated that, be¬ 
fore a statute is adjudged to be un¬ 
constitutional, it must be in conflict 
with some provision of the state or 
federal constitution, or must be op¬ 
posed to natural right and the funda^ 
mental principles of civil liberty. 

Ark.—Cap jP. Bourland Ice Co. r. 

Franklin Utilities Co., 22 S.W.2d 
993, 180 Ark. 770, 68 AL.R. 1018— 
Dabbs v«- State, 39 Ark. 363, 48 Am. 
R: 276, 
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that state statutes which contravene principles of 
natural justice, of common right,, and of free gov¬ 
ernment may not be upheld.^® Obviously, statutes 
which are not opposed to natural justice will not 
be held invalid on the ground that they are so op- 
posed^'^ 

§ 73, -Statutes Contravening Spirit of 

Constitution 

In general a court cannot annul an act or declare 
It void on any ground other than Its repugnancy to the 
constitution, and a statute Is not void merely b^ause 
it is opposed to the spirit believed to pervade the const!* 
tution, or to the preamble thereof. 

As a general nile, a court cannot annul an act or 
declare it void on any ground other than its re- 


16 C.J.S. 

pugnancy to the constitution.87.50 Xhe validity ef 
state statutes deemed to be in violation of the. spirit 
supposed to pervade all constitutions has been con¬ 
sidered at much length by the courts in a variety of 
cases; but an examination of the authorities leads 
to thie conclusion that the principle involved is more 
properly a question of construction of some neces¬ 
sarily implied constitutional restriction, resulting 
more from express constitutional provisions than 
otherwise.58 The generally accepted rule is that 
courts will not declare a statute void merely because 
in their opinion it is opposed to the spirit supposed 
to pervade the constitution,^^ or to the preamble 
thereof.®^*® While there have been holdings or 
statements to the effect that statutes must be in 
harmony with the spirit of the constitution,^® in 


Xa New Vork 

(1) There Is authority for the view 
that a statute Is not unconstitution¬ 
al or invalid because It violates , prin¬ 
ciples of naturaJ equity or justice not 
expressed in the constitution. 

N.T.—^People v. Buffalo Pish Co., 58 
N.B. 84, 164 N.T. 93. 79 Am.S.R. 
622, 52 Ij.R.A. 803—^Bertholf v. 

O’Reilly, 74 N.T. 609, 30 Am.R, 328. 

W. H. H. Chamberlin, Inc., v. An¬ 
drews, 286 N.T.S. 242. 159 Misc. 124. 
modified on other grounds 2 N.R.2d 
22, 27 N.T. 1, 106 A.L 1 .R. 1519, af¬ 
firmed 57 S.Ct 122, 299 Xl.a 515, 
81 L4.Bd. 880, rehearingr denied 571 
S.Ct 926, 801 TJ.a 714, 81 L-Bd.! 
1865. 

12 C.J. p 751 note 41. 

(2) Other cases, however, support 
the view that a statute which vio¬ 
lates acknowledged principles of Jus¬ 
tice and liberty may be declared in¬ 
valid even though the constitution 
does not contain an expression of 
such principles. 

N.T.—Gautier v. Ditmar, 97 N.B. 464, 
204 N.T. 20, Ann.Cas.l918C 960, 

12 C.J. P 752 note 42. 

(3) For views generally as to ne¬ 
cessity of showing particular provi¬ 
sions violated see supra S 71. 

36. U.S.—Cleveland Citizens’ Sav., 
etc., Assoc, v. Topeka Kan., 20 
Wall. 655, 22 Li.Bd. 455. 

Liothrop V. Stedman, C.C., 15 P. 
Cas.No.8,619, 13 Blatchf. 184, 42 
Conn. 588. 

S.C.—Ham v. McClaws, 1 S.C.L 1 . 98. 
12 C.J. P 752 notes 42, 43, 44. 

m Oklahoma in considering the 
validity of a statute, it has been 
stated that there are implied reserve/- 
tlons of individual rights, without 
which the social compact could not 
exist, and which are respected by all 
governments entitled to the name, 
and that a statute may not curtail 
rights reserved by the constitution 
to the peopla 

Okl.—^Thomas v. Reid, 286 P. 92, 142 
OkL 38. 


Xa Virginia 

(1) Statements in some canes, di¬ 
rectly or impliedly, tend to support 
the view stated in the text. 

Va.—Qneslnber:^ v. Hull, 165 S.B. 
882, 169 V«L 270—^Parmville v. 

Walker, 43 S.B. 558, 101 Va 823. 
99 Am.S.R. 870, 61 L.R.A. 125. 

(2) But the view has been taken 
that a statute may not be declared 
unconstitutional meirely because it 
violates natural, social, or political 
rights, in the absence of a constitu¬ 
tional prohibition or guaranty. 

Va—Ward Lumber Co. v. Henderson- 
White Mfg. Co., 69 S.B. 676, 107 Va 
626, 17 L.RJL,N.S., 824. 

37. Conn.—^Linsel v. Hubbard, 44 
Conn. 109, 26 Am,R. 431—^Bodth v. 
Woodbury, 82 Conn. 118. 

37.50 La—^Ricks v. Department of 
State CivU Service, 8 So.2d 49, 200 
La 341. 

sa Ky.—^Moore v, Georgetown, 106 
S.W. 906, 127 Ky. 409, 82 Ky.L. 828, 
128 Am.S.R. 349. 

12 C.J. p 752 note 46, p 758 note 48. 

39. U.S.—^U. S. V. James, D.C.Tex., 
266 P. 102. 

Ark.—^Moore v. Alexander, 107 S.W. 
895, 85 Ark. 171. 

Pla—State ex ret Landis v. Dyer, 
148 So. 201, 109 Fla 83—State v. 
Johnson, 185 So. 816, 102 Pla 19^— 
Corpus Juris cited in State v. 
Johns, 109 So. 228, 231, 92 Pla 187, 
followed in City of Hernando v. 
Robertson, 125 So. 529, 97 Pla 1083 
—Corpus Juris cited in Neisel v. 
Moran, 85 So. 346, 351, 80 Pla 98. 
Ga—Sister Pelicitas v. Hartridge, 98 
S.B. 538, 148 Ga 832. 

Ind.—Schmitt v. F. W. Cook Brewing 
Co., 120 N.B. 19, 187 Ind. 623,. 8 A. 
L.R. 270. 

Ky.—Bumam v. Commonwealth, 16 
S.W.2d 266, 228 Ky. 410—Craig v. 
O’Rear, 251 S.W. 828, 199 Ky. 663. 
La—:Rlcks v. Department of State 
Civil Service, 8 So.2d 49, 200 La 
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841— Corpus Juris cited in Ward 

V. Leche, 179 So. 52, 54, 189 La 
118. 

Miss.—Mississippi State Tax Com¬ 
mission V. Flora Drug Co., 148 So. 
873, 167 Misa 1. 

N.T.—People ex reL Battista v. 
Christian, 227 N.T.S. 142, 131 Misc. 
411, reversed on other grrounds 229 
N.T.S. 644, 224 App.Dlv. 243, re¬ 
versed on other grrounds 164 N.R 
111, 249 N.T. 314, 61 A.L.R. 793. 
N.C.—^Komegay v. City of Goldsboro, 
105 S.B. 187, 180 N.a 441. 

N.D.—State v. Turner, 164 N.W. 924, 
87 N.D. 636. 

Ohio.—State v. Sherman, 135 N.B. 
626, 104 Ohio St. 317. 

R. I.—Gorham v, Robinson, 186 A. 
832, 57 R.I. 1. 

S. C.—Chapman v. Greenville, 120 S. 
B. 684, 127 S.a 173. 

S.D.— Corpus Juris cited in State v. 
Reeves, 184 N.W. 993, 996, 44 S.D. 
568. 

W.Va— Corpus Juris cited in State 
Road Commission v. Elanawha 
County Court, 168 S.B. 815, 818, 112 

W. Va 98. 

12 C.J. p 703 note 86, p 752 note 47, 
p 753 note 48. 

39.5 Colo.—^D1 s t r 1 c t Landowners 
Trust V. Adams County, 89 P.2d 
251, 104 Colo. 146. 

40. Ariz.—^Roberts v. Spray, 223 P. 
2d 808, 71 Ariz. 60. 

Okl.—Thomas v. Reid, 285 P. 92, 142 
OkL 88. 

12 C.J. p 752 note 46, p 753 note 48. 

Test of validity of a statute should 
not be by a meticulous adherence to 
the letter of constitution when it is in 
conflict with the spirit or intent. 

Ky .—^Barker v. Steams Coal & Lum¬ 
ber Co., 152 .S.W.2d 963. 287 Ky. 
340. 

State constitution permits the leg^ 
islature to enact all laws which are 
not forbidden by its letter or spirit. 
Pa—Commonwealth v. Wormser, 103 
A. 500, 260 Pa 44. 
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most cases in which statutes have been said to be 
prohibited by the spirit of the constitution, or na¬ 
ture and structure of the government, the acts in 
question have also been held to be in violation of 
some express or implied constitutional restriction.^! 

While the spirit of the Constitution of the United 
States or its preamble cannot be invoked, apart 
from the words of that instrument, to invalidate a 
state statute,a provision of such constitution is 
to be given effect according to its letter and spirit 
so as to invalidate a state statute which in substance 
and effect contravenes such provision,^^ 

§ 74, -Statutes against Public Policy and 

Morals 

SHice the eetabliehment of public policy is primarily 


CONSTITUTIONAL LAW §§ 73-74 

for the Uwmakers, a state statute Is not void as against 
public policy If It Is hot In conflict with a constitutional 
provision. 

Although the public policy of any state is to be 
found in its constitution, the acts of the legislature, 
and the decisions of its courts,4S-50 its establishment 
is primarily for the lawmakers.^^-55 In other words, 
while the public policy of the state declared by the 
state constitution prevails over an attempted decla¬ 
ration of such policy by the legislature in a state 
statute,^^ subject to constitutional limitations and 
restrictions, the legislature may, by statute, deter¬ 
mine or alter public policy.-*® Hence, a statute is 
not invalid as against public policy where it does 
not conflict with any constitutional provision.^® 


41. Ky.—Moore v. Georgetown, 105 
S.W*. SOS, 127 Ky. 409, 32 Ky.L. 328. 
128 Am.S.R. 349. 

12 C.J. p 753 note 48. 

42. U.S.—Jacobson v. Massachusetts, 
Mass., 25 act 358, 197 tJ.a 11. 49 
LuEd. 648, 8 Ajin.Cas. 766. 

43. U.S.—^Macallen Co. v. Common¬ 
wealth of Massachusetts. Mass., 49 
act 432, 279 U.a 620, 78 L,.Ed. 874, 
65 A.L 1 .R. 866, rehearing denied 50 
act. 14, 280 U.a 513, 74 L.Ed. 585. 

Vlolatlo]i of letter and spirit 
It has been said that in order to 
justify the annulment of a state 
statute as violative of the federal 
constitution, there must appear an 
arbitrary and plain violation of both 
the letter and the spirit of such con¬ 
stitution. 

U.S.—Garysburg Mfg. Co. v, Pender 
County, D.C.N.C., 42 F.2d 600. 

43.50 U.a—Building Service Em¬ 
ployees International Union, Local 
262, V. Gazzam, Wash., 70 S.Ct. 784, 
339 U.S. 532, 94 L.Ed. 1046. 

Cal.—Seven Up Bottling Co. of Los 
Angeles v. Grocery Drivers Union 
Local 848, 254 P.2d 644, 40 Cal.2d 
868, 33 A.L.R.2d 327. 

Minn.—Starr v. Cooks, Waiters, Wait¬ 
resses and Helpers Union Local No. 
468, 70 N.W.2d 873. 

12 CJ. p 763 note 49 [b]. 

43.55 Minn.—Starr v. Cooks, Walt¬ 
ers, Waitresses and Helpers Union 
Local No. 468, supra, 

44. Idaho.—State v. Johnson, 296 P. 
688, 50 Idaho 363—^Boise-Payette 
Lumber Co. v, Challis Independent 
School Dist. No. 1, of Custer Coun¬ 
ty, 268 P. 26, 46 Idaho 403. 

12 C.J. p 753 note 49. 

«The number to be beneflttad is 
not the test in determining public 
policy.” 

Pla.—City of Miami v. Benson, 68 So. 
2d 916, 921. 

45. U.S.—Wilson & Co. v. N. L. R. B., 
C.C.A8, 162 F.2d 810, 

16 C.J.S.—15 


Amazon Petroleum Corporation 
V. Railroad Commission of Texas, 
D.C.Tex., 6 F.Supp. 633. 

In re Flude, 159 F.2d 878, 34 C.C. 
P.A. (Patents) 939. 

Ariz.—Roberts v. Spray, 223 P.2d 
808, 71 Arlz. 60—State v. Surety 
Finance Co. of Phoenix, 21 P.2d 
929, 42 Arlz. 42. 

Cal.—Carr v. Kingsbury, 295 P. 686, 
111 Cal.App. 165, certiorari denied 
62 S.Ct 22, 284 U.S. 641, 76 L.Bd. 
645, followed in Josnaer v. Kings¬ 
bury, 295 P. 691, 111 CaLApp. 764, 
certiorari denied 62 S.Ct. 22, 284 
U.S. 641, 76 L.Bd, 545, Maggart v. 
Kingsbury, 296 P. 690, 111 CaLApp. 
765, certiorari denied 62 S.Ct 22, 
284 U.S. 641, 76 L.Ed. 646, Cum- 
Ings V. Kingsbury, 296 P. 690, 111 
Cal.App. 763, certiorari denied 52 
S.Ct 22. 284 U.S. 641, 76 L.Bd. 646 
and Feisthamel v. Kingsbury, 296 
P. 590, 111 CaLApp. 762, certiorari 
denied 62 S.Ct 22, 284 U.S. 641, 76 
L.Ed. 545. 

Colo.—^Denver Milk Producers v. In¬ 
ternational Broth, of Teamsters, 
Chauffeurs, Warehousemen and 
Helpers' Union, 183 P.2d 629, 116 
Colo. 389, appeal dismissed 68 S.Ct 
1015, 334 U.S. 809, 92 L.Ed. 1741. 

Ill.—^People V. Monroe, 182 N.B. 439, 
349 III. 270, 85 A.L.R. 605. 

Ky.—Kenton & Campbell Benev. Buri¬ 
al Ass’n V. Goodpaster, 200 S.W.2d 
120, 304 Ky. 233. 

Ohio.—Hopkins v. Kissinger, 166 N. 

B, 916, 31 Ohio App. 229. 

Or.—^Anderson v. Finzel, 282 P.2d 
368. 

S.D.—Loffer v, Gibbs, 226 N.W. 661, 
55 S.D. 421. 

Tenn.—Cavender v. Hewitt, 289 S.W. 

767, 146 Tenn, 471, 22 A.L.R. 765. 
12 C.J. p 753 note 49. 

Measures introduced but not passed 
The public policy of the state is 
not indicated by measures which have 
been introduced in the legislature but 
which have not been enacted into 
lawa 


Or.—Eugene Theatre Co. v. City of 
Eugene, 24$ P.2d 1060, 194 Or. 603. 
State and federal oonstltutions 
Power of the legislature to deter¬ 
mine what shall be public policy is 
limited only by state and federal Con¬ 
stitutions. 

Ky.—Peak v. Akins, 86 S.W.2d 861, 
237 Ky. 711. 

Utah.—Tribune Reporter Printing Co. 

V. Homer, 169 P. 170, 61 Utah 163. 
Statute not unconstitutional 
State statute is not unconstitution¬ 
al or invalid merely because it alters 
a rule of public policy not fixed by 
the constitution. 

Arlz.—State v. Surety Finance Ca of 
Phoenix, 21 P.2d 929, 42 Ariz. 42. 
Colo.—^Rlfle Potato Growers* Co-op. 
Ass'n V. Smith, 240 P. 937, 78 Colo. 
171. 

IlL—People V. Monroe, 182 P. 489, 849 
Ill. 270, 85 A.L.R. 605. 

12 C.J. p 768 note 49. 

46. CJal.—^Fox Bakersfield Theatre 
Corporation v. City of Bakersfield, 
222 P.2d 879, 36 Cal.2d 136. 

Ga,—Barge v. Camp. 70 S.E.2d 360, 
209 Ga. 38—Lott v. Board of Edu¬ 
cation of Hall County, 139 S.B. 722, 
164 Ga. 863. 

Ky.—Peak v. Akins, 36 S.W.2d 861, 
237 Ky. 711. 

Mo.—Rutledge v. First Presbyterian 
Church of Stockton, 212 S.W. 859, 
278 Mo. 326. 

Nev.——State v. Lincoln County Power 
Dist No. 1, 111 P.2d 628, 60 Nev. 
401. 

Ohio.—State v. Sherman, 136 N.E. 

625, 104 Ohio St 317. 

Utah.—Tribune Reporter Ihrintlng Co. 

V. Homer, 169 P. 170, 51 Utah 153. 
12 C.J. p 763 note 49. 

Reason for rule 

A constitutional statute cannot be 
contrary to public policy since It Is 
public policy. 

OkL—State v. Coyle, 122 P. 248, 7 OkL 
Cr. 60. 

60 C.J. p 859 note 61 [a]. 
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§§ 7i-76 CONSTITtmONAL LAW 

A court will riot declare statute void on the 
ground that it is against sound public policy and 
morals and liable to lead to corruption and oppres¬ 
sion, where such statute is not in conflict with, or 
violative of, any constitutional provision, as con¬ 
sidered infra § 154. . ’ 


§ 75. --Statutes Infringing on Right of 

Local Self-Government 

Questions as to statutes infringing on the right 
of local self-government are considered in Mu¬ 
nicipal Corporations § 184 et seq. 


C. PERSONS ENTITLED TO RAISE CONSTITUTIONAL QUESTIONS 


§ 76. General Rules 

a. In general 

b. Governmental body or entity 
a. In General 

The constitutionality o,f a statute is to be considered 
In the light of the standing of the party who seeks to 
raise the question and of its particular application; and 
a person may challenge the constitutionality of a statute 
only when and as far as it Is being, or is about to be, 
applied/to his disadvantage. 


Quoted in: Wyo.—Walgreen Co. v. State Bd. of Equal¬ 
ization, 246 P.2d 767, 770, 70 Wyo. 193. 

As a general rule, the constitutionality of a stat¬ 
ute or other governmental action is to be considered 
in the light of the standing of the party who seeks' 
to raise the question and of its particular applica- 
tion.‘^®*5? It is a firmly established principle of law 
that the constitutionality of a statute or ordinance 
may not be attacked by one whose rights are not,^’^ 


TTnesspressed poUcy 
The determination as to the valid¬ 
ity of an act is not controlled by any 
unexpressed, public policy supposed 
to underlie and pervade the constitu¬ 
tion. 

S.C.—Chapman v. Greenville Chamber 
of Commerce, 120 S.B. 684, 127 S.C. 
173. 

Statutes not violative of pnhlio poUoy 

(1) Teachers’ Tenure Law, Bums 
StAnnot.Suppl.1929 S 6967.1- et seq, 
was not void as against public pol¬ 
icy. 

Ind.—^Batclilf v. Dick Johnson School 
Tp., 185 N.B. 143, 204 Ind, 526, 

(2) Statute of another state im¬ 
posing absolute liability on the own¬ 
er of a dog for damages sustained 
in a public place by a person‘bitten 
by such dog did not contravene pub¬ 
lic policy of Pennsylvania. 

Pa.—Plschl V. Chubb, 30 Pa.Dist & 
Co. 40. 

(8) Statute was not against public 
policy because it did not provide for 
. punishment for failure of offlcials to 
perform duties, and did not provide 
public notice of application for ap¬ 
pointment where citizens received 
ample notice. 

Pa.—Commonwealth v. Krebs, 43 Pa. 
Co. 425. 

46.50 N.T.—^Long v. Somervell,. 22 N. 
Y.S.2d 931, 175 Misc. 119, affiimed 
27 N.Y.S.2d 446, 261 AppJDiv. 946. 

47. U.S.—Alabama State Federation 
of Labor, Local. Union No. 103, 
United Brotherhood of Carpenters 
and Joiners of America v. McAdciry, 
Ala.. 66 S.Ct 1384, 326 U.S. 460, 
89 L.Bd. 1725—Lynch v. U. S., Ga., 
64 act. 840, 292 U.S. 671, 78 L.Bd, 
1434—Wllner v. U. S., 64 S.Ct. 840/ 
292 U.S. 571, 78 L.Bd. 1434—Board 
of Trade of City of Chicago v; Ol¬ 
sen, IlL, 48 act 470, 262 U.S. 1, 67 ^ 


L.Bd. 839—Gallup v. Schmidt 22 
act 162, 183 U.S. 300, 46 L.Ed. 20.7. 

Ala.ska S. S. Co. v. Mullaney, C. 
A.Alaska, 180 P.2d 806—^Atherton 
V. U. a, C.A.CaL, 176 F.^d 835. cer¬ 
tiorari denied 70 S.Ct. 888, 338 U.S. 
938, 94 L.Bd. 678, and Edwards v.. 
. U. a, 70 act. 839, 338 U.S. 938, 94 
L.Bd. 678—^Manne V. C. L K.. C.C,A. 
8, 155 F.2d 304—U. S. .v. Minuse. 
C.C.A.N.Y., 142 .F.2d 888, certiorari 
denied 66 S-Ct 43, 323 U.S. 71€f, 89 
L.Bd. 676—Smolowe v. Delendo 
Corp., C,C.A.NY., 136 F.2d 231, 148 
A.L.B. 300, certiorari denied 64 S. 
Ct 66, 820 U.S. 751, 88 L.Bd. 446— 
Commonwealth & Southern Corp. v. 

■ Securities and Exchange Commis- 
’ Sion, C.C.A.3, 134 F.2d,747—In re 
George F. Nord Bldg. Corp., C.C.A. 
Ill,, 129 F.2d 17’3, certiorari denied 
. Kausal v. 79th and Bscanaba Corp., 
63 act 76, 317 U.a 670, 87 L.Bd. 
638—Wilgard Eealty Co. v. C. I. R., 
C.C.A2, 127 P.2d 614, certiorari de¬ 
nied 68 act 62, 317 U.a 666, 87 L. 
Bd, 627—^Detroit Edison Co. v. Se¬ 
curities & Exchange Commission, 
C.C.A.6, 119 F.2d,,730, certiorari de¬ 
nied 62 act 105, 814 U.a 618, 
86 L.Ed. 497—G.raln Belt Supply 
Co. v. C. L R., d.C.A,8, 109 F.2d 490, 
certiorari denied 60 S.Ct 1098, 3l0 
U.a 648, 84 L.Ed. 14X4—Vidal v. 
Stahmann Farms, C.C.An.M.,. 98 F. 
2d 902—^Kuhner v; Irving Trust Co., 
C.C.A.N.Y., 86 F.2d 86, affirmed 
Kuehner v. Irving Trust Co., 67 S. 
Ct -298, 299 U.a 445,^ 81 L.Bd. 840 
—Greenwood County v. Duke Pow¬ 
er Co.. C.C.A,ac.;' 81 F.2d 986, re¬ 
versed oh other grounds 67 aCt. 
r 202, 299 U.S. 269, 81 L.Bd. 178— 
Tennessee Valley Authority v. Ash- 
wander, C4C,A.ALla., 78 F.2d 678, af- 
ftrtned 66 S-Ct 466, 297 U.S. 288, 80 
L.Bd, 688, rehearing denied 66 S.Ct 
688, two* cases. 297 U.S. 728, 80 L. 
Ed. 1011, conformed to, D.C., I4 F. 
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Supp. 11—Crane v. Helvering, C.G. 
A., 76 F.2d 99—^Boeing Air Trans¬ 
port V. Edelman, C.C.A.Wyo., 61 F. 
2d 319, reversed on bther grounds 
63 act. 691,“289 U.S. 249, 77 L.Ed. 
1166—St Louis-San Francisco Ry. 
Co. v. Sebastian Bridge Diet, C.C. 
A.Ark.. 293 F. 729—Grammer v. 
Fenton. C.C.ANeb., 268 F.. 943— 
Louisville & N. R, Co, v. Western 
Union Telegraph Co., Ky., 249 F. 
386, 161 C.C.A. 369, certiorari de¬ 
nied Western Union Tel. Co. v. 
Louisville & N. R, Co., 39 S.Ct 18, 
248 U.S. 676, 63. L.Bd. 428, 429.. 

Continental Baking Co. v. Wood- 
ring, D.C.Kan., 65 F.2d 347, af¬ 
firmed 62 act 596, 286 U.S. 362, 
76 L.Ed. 1155, 81 A.L.R.' 1402— 
Farmers’ Livestock Commission Co. 
V. U. a, D.C.I11., 54 F.2d 376— 
Owens V. Corporation Commission 
of State of Oklahoma, D.C.Okl., 41 
F,2d 799—^Red Ball Transit Co. v. 
Marshall, D.C.Ohlo,, 8 F.2d 635, mo¬ 
tion denied 46 S.Ct 366,' 270 U.S. 
632, 70 L.bA 771', and appeal dis¬ 
missed 47 act 569, 273 U.S. 782, 
70 L.Bd. 890—^Fox Film Corporation 
V. Trumbull, D.C.Conn., .7 P.2d 716: 

Illinois State Trust Co, v. COna- 
ty, D.aRL, 104 F.Supp. 729—Har¬ 
bor y. Kentucky Ridge Coal Co.; D. 
C.Ky.,-86 F.Supp. 233, affirmed, C. 
A., 188 P.2d 62—American Commu¬ 
nications Ass’h C. I. O. V. Schauf- 
. fler, D.C.Pa., 80 F.Supp. 400—^Lib¬ 
erty Paper Board Co. v. U. S., D.C. 
Ohio, 87 -F.Supp.: 761—^Massachu- 
-setts Farmers Defense Committee 
V. U. S., D.C.Ma8S., 26 F.Supp. 941 
—Starr v. Schram, D.C.Mich., 24 
F.Supp. 888, reversed on other 
grounds, C.C.A., Starr v. O’Connor, 
118 F.2d 648—^Paramino Lumber Co, 
V. Marshalt D.C.Wash., 18 F.Supp. 
645—in re Paul, D.C.Iowa< 13 P. 
Supp. 646, appeal dismissed, C.C.A., 
Equitable Life Assur. Soc. of U; 
a V. Paul, 86 F.2d'1018—Carter v. 




16 aj.s, 

O. s., D.aMo., 8 F,5upp,. 782 -^Tuy- 

lor V. Dunbar, D.C.Wash., 298 F. 
986. 

Ala.—State V. FriedWn, 14 So.2d 363,. 
244 Ala. 494—State fex rel. Mont¬ 
gomery V. Merrill, 117 So. 473, 218 
Ala. 149—^Birmingham Ry., Light 
& Power Co. v. Kyser, 82 So. 161, 
203 Ala; 121. 

Ariz.—Town of South Tucson v. 
Board of Sup’rs of Pima County, 

84 P.2d 681, .52 Ariz. 575—Oorptifl 
Jtiris cited ha Day ▼. Board of Re¬ 
gents of University of Arizona, 86 

P. 2d 262, 264, 44 Ariz. .277—State v. 

Roseberry, 289 P. 615, 37 Ariz. 78 
^•^Janey v. State, 181 P. 186, 20 
Ariz. 416. « 

Ark.—^Lienhart v. Burton, 181 S.W. 
2d ‘468, 207 Ark. 639—^Arkansas 
Power & Light Co. v. West Mem-‘ 
phis Power &,Water Co., 41 S.W.2d 
755, 184 Ark. 206, certiorari .denied 
52 S.Ct 310, 285 U.S. 536, 76 L.Ed. 
930. . 

Cal.—Brock v. Superior Court In and 
for Los Angeles County, 86 P.2d 
805, 12 Cal.2d 605—Corpus Juris 
cited 111. A. F. Bstabrook Co. v. .In¬ 
dustrial Accident Commission, 177 
P. 848, 177 Cal. 767. 

Rhode Island Ins. Co. v. Downey, 
209. P.2d 72, reheard 212 P.2.d 966, 
95 Cal.App.2d 220—^Elbert, Limited, 
V. Nolan, 196 P.2d 88, 87 Cal.App. 
2d 24—^Ventura County v. South-: 
ern CaL Edison Co., 193 P.2d 612, 
85, Cal.App.2d 629—^Neslen v. Board 
of Health, 160 P.2d 862, 70 Cal.App, 
2d 202—People v. Keilly, 129 P.2d 
939, 54 Cal.App.2d 764—People v. 
Black, 113 P.2d 746, 46 Cal.App.2d 
87, appeal dismissed Black v. Peo¬ 
ple of State of California., 62 S.Ct 
634, 315 U.S. 782, 86 L.Ed. 1189, re- 
. hearing denied 62 S.Ct 796, 315 U.S. 
828, 86 L.Ed. 1228—^Tracy v. Mac¬ 
Intyre, 84 P.2d 626, 29 Cal.App.2d 
1.46—Patek v. California Cotton 
Mills, 40 P.2d 927, 4 Cal.App.2d 12 
—Jones V. Alameda, 259 P. 976, 

85 Cal.App. 607. 

Colo.—Higgins V. Sinnock, 266 P.2d 
1112, 129 Colo. 66—Cross v. Bllett 
221 P.2d 923, 122 Colo. 278—Jack- 
son v. City and County of Denver, 

* 124 P.2d 240, 109 Colo. 196—In re 
Special Assessments for Paving 
Dist No. 3 in City of Golden, 96 P. 
2d 806, 105 Colo. 158—Rinn v. Bed¬ 
ford, 84 P.2d 827, 102 Colo. 475— 
Wade V. State, 47 P.2d 412, 97 Colo. 
52—U. S. Building & Loan Ass*n 
V. MicClelland, 36 P.2d 164, 96 Colo. 
292, certiorari denied 55 S.Ct. 351, 
294 U.S. 706, 79 L.Ed. 1241—Peo¬ 
ple V. Montgomery, 19 P.2d 205, 92 
Colo. 201—^Antlers Athletic Ass’n 
v! Hartung, 274 P. 831, 86 Colo. 125 
‘-Corpus Juris cited in Post Print¬ 
ing & Publishing Co. v. City & 
County of Denver, 189 P. 89, 41, 68 
Colb. 50—^Lakomy v. People, 178 P. 
571, 66 Colo. 19. 

Conn.—State . v. Donahue, 109 A, 2d 
364, 141 Conn. 666T-State v.- Sin- 
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chuk, 115 A;. 83, 96 Conn. 605, 20 
AL.R. 1516. 

Del.—Garden Court Apartments v. 
Hartnett, 65 A.2d 231, 6 Terry 1— 
Corpus Juris Secundum cited in 
Conard v. State, 16 A2d 121, 126, 
2 Terry 107—United Cigar-Whelan 
Stores Gorp. v. Delaware LlQuor 
Commission, 16 A.2d 442, 2 Terry 
74. 

D.C.—^Duehay v. Acacia Mut. Life Ins. 
Co., 105 P.2d 768, 70 A.pp.D.C: 245, 
124 A.L.R. 1268—Wallace v. Ganley, 
95 P.2d 364, 68 App.D.C. 236—Gai^ 
rlty V. District'of Columbia, 86 F. 
2d 207, 66 APP.D.C. 256. 

Fla.—Cooper v. Sinclair,, 66 So. 2d 
702, certiorari denied 74 S.Ct. 107, 
346 US, 867, 98 L.Ed 877—Gaul- 
den y. Kirk, 47 So.2d 667—State ex 
rel. Mcdlure v. Sullivan, 43 So. 2d 
438—State ex rel. Holman v. Vo- 
celle; 31 So.2d 62, 169 Fla 88— 
Steele v. Freel, 25 So.2d 601, 167 

. Fla 223—^Hillsborough Iriv. Co. v. 
Wilcox. 13 So.2d 448, 162 Fla 889 
—^Mayo V. Bdssenbury, 10 So.2d 725, 
152 Fla 16— Corpus JWs cited in 
Higbee v. Housing Authority of 
Jacksonville, 197 So. 479, 485, 143 
Fla 499—Robinson v. Florida Dry 
Cleaning & Laundry Board, 194 So. 
269, 141 Fla 899—State ex rel. 
Pringle v. Dykes, 173 So. 904—State 
ex rel. Gore v. Chillingworth, 171 
So. 649, 126 Fla 645—Hays v. City 
of Tampa 154 So. 687, 114 Fla 
622—State ex rel. Landis v. Dyer, 
148 So: 201, 109 Fla 33—Fuller, 
Inc. V. Frank F. Jonsberg, 145 So. 
67, 107 Fla 830, denying rehearing 
144 So. 653, 107 Fla 330—City of 
Sebring v. Wolf, 141 So. 736, 105 
Fla 616—State ex rel. Johnson v. 
City of Sarasota 109 So. 473, 92 
Fla 663—State v. State Board of 
Equalizers, 94 So. 681, 84 Fla 592, 
30 AL.R. 862—^Land v. State, 81 So. 
169, 77 Fla 212. 

Ga—^West v. Housing Authority of 
City of Atlanta 84 S.E.2d 30, 211 
Ga 133—^Barge v. Camp, 70 S.E.2d 
360, 209 Ga 38—^Adams v. City of 
Macon, 50 S.E.2d 598, 204 Ga 524 
—Manning v. Upshaw, 49 S.B.2d 
874, 204 Ga 324—Lee v. Southern 
Airways, 43 S.E.2d 547, 202 Ga 454 
—Civil Service Board- of Fulton 
County V. MacNeill, 40 S.B.2d 665, 
201 Ga, 643—Whittle v. Jones, 82 
S.E.2d 94, 198 Ga 538, appeal dis¬ 
missed 65 act. 915, 324 U.S. 829, 
89 LJESd. 1396—Stegall v. South- 

' west Georgia Regional Housing Au¬ 
thority, 30 S.E.2d 196, 197 Ga 671 

. —^Davis V. Haddock, 13 S.E.2d 667, 
191 Ga 639—Webb v. City of. At¬ 
lanta 198 S.E. 50, 186 Ga 430—1 
Witherow v. Board of Drainage 
Com*rs of Powder Springs Creek 
Drainage Dist No. 2, 117 S.E. 329, 
165 Ga 476—^Hazelton.v. City of- 
Atlanta 93 S.B. 202, 147 Ga 207, 
writ of error dismissed 89 S.Ct 385, 
249 U.a .620, 63 L.Ed. 806. 
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Hawaii.—^Territory v. Sakamushi, 36 
Hawaii 661. 

Idaho.—Corpus Juris Seonudum cited 
in State ex rel. Nielson v, City of 
Gooding, 266 P.2d 666, 657, 76 Idaho 
36—Newland v. Child, 254 P.2d 
1066, 73 -Idaho 630—Poffenroth v. 
.Culinary Workers Union Local No. 
328, 232 P.2d* 9.68, 71 Idaho 412— 
Twin Falls banal Co. v. Huif, 76 P. 
2d 923, 58 Idaho 587—Powell v. Mc- 
Kelvey, 53 P.2d 626, 56 Idaho 291— 
In re Bralnard, 39 P.2d 769, 55 Ida¬ 
ho 153 —COITUS Juris cited iu In re 
Allmon, 294 P. 528, 50 Idaho 223— 
Williams v. Baldridge, 284 P. 203, 
48 Idaho 618. 

HI.—Golden v. City of Flora, 96 N.E. 
2d 606, 408 HI.. 129—Bell v. School 
Dist No. 84, 96 N.E:2d 496, 407 IU. 
406—City of Elmhurst v. Buettgen, 
68 N.E.2d 278, 894 Ill. 248—People 
ex rel. McCarthy v. Firek, 125 N.E. 
2d 637, 5 I11.2d 317—Village of Itas¬ 
ca V. Luehring, 123 N.E.2d 312, 4 
Ill. 2d 426—^Klein v. Department of 
Registration and Education, 105 N. 
E.2d 758, 412 111. 75, certiorari de¬ 
nied 73 S.Ct 98, 844 U.S. 865, 97 L. 
Ed. 664—Hansen v. Raleigh, 63 N. 
E.2d 851. 391 Ill. 536, 163 A.L.R. 
.1425—^Liberty Nat Bank of Chica¬ 
go V. ColUns, 58 N.B.2d 610, 388 Ill. 

. 649—Schreiber .v, Cook County, 68 
N.B.2d.40, 388 Ill. 297, 156 AL.R. 
1162—People V. Friedrich, 62 N.B.2d 
120, 886 Ill. 176-<Jity of Bdwards- 
ville V. Jenkins. S3 N.B.2d 598, 376 
m. 827, 134 A.L.R. 891—Tarr v. 
Hallihan, 30 N.E.2d 421, .875 Ill. 88 
—Chicago Park Dist v. Canfield, 19 
N.B.2d 376, 370 IlL 447, 121 AL.R. 
667—People v. Spencer, 16 N.E. 2d 
703, 369 Ill. 57, transferred, see 16 
N.E.2d 925, 296 IlLApp. 646—People 
ex reL Barrett v. Union Bank & 
Trust Co., 199 N.B. 272. 862 IlL 164, 
104 A.L.R. 1090—-People v. Mlkula, 
192 N.B. 546, 357 IU. 481—Stevens 
Hotel Co. V. Chicago Yacht Club, 
171 N.B. 660, 839 IlL 463. certiorari 
denied 61 S,Ct 79, 282 U.S. 875, 76 
L.Ed. 773—^Mammina v. Alexander 
Auto Service Co., 164 N.E. 173, 388 
Ill. 168, 61 A.L.R. 649—People v. 
James, 159 N.E. 194, 328 Ill. 262— 
People V. Emmerson, 154 N.E. 474, 
323 IlL 561—State v. Milauskas, 149 
N.k 294, 818 Ill. 198—People v. 
Lisk, 130 N.E. 696, 297 IlL 314. 

Franklin County Building & Loan 
Ass’n V. Blood, 266 IlLApp. 176. 

Ind,—^Penningrton v. Stewart 10 N.B. 
2d 619, 212 Ind. 687—Sarlls v. 
State, 166 N.E. 270, 201 Ind. 88, 67 
A.L.R. 718. 

Iowa.—^Browneller v. Natural Gas 
Pipeline Co. of America, 8 N.W.2d 
474, 238 Iowa 686— Corpus Juris 
cited In State v. Soeder, 249 N.W. 
412, 414, 216 Iowa 816—Boyd v. 
Johnson, 238 N.W. 61, 213 Iowa 
1201—State v. Terpstra, 220 N.W. 
357, 206 Iowa 408—Lausen v. Board 
of Sup’rs of Harrison > County, 214 
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N.W. 682, 204 Iowa 80—Iowa Life 
Ins. Co. V. Board of Sup’rs of Black 
Hawk County, 180 N.W. 721. ISO 
Iowa 777. 

Kan.~^oYpii8 Juris dted la Stone v. 
City of Wlclilta, 66 P.2d 695, 697, 
146 Kan. 877— Corpus JTaris quoted 
in Ex parte Irish, 250 P. .1066, 1058, 
122 Kan. 83— Corpus Jturis dted la 
Court of Industrial Helations v. 
Chas. WOlif P. Co., 201 P. 418,. 421, 
109 Kan. 629. 

Ky.—^Kohler v. Benckart 252 S.W.2d 
864—Metcalf v. Howard, 201 S.W. 
2d 197, 804 Ky. 498—Milner Ho¬ 
tels V. Lyon, 196 S.W.2d 864, 802 
Ky. 717—^Burrow v. Kapfhammer, 
145 S.W.2d 1067, 284 Ky. 758—Kel¬ 
ler V. Kentucky Alcoholic Beveragre 
Control Board, 180 S.W.2d 821, 279 
Ky. 272—Commonwealth v. Bow¬ 
man, 100 S.W.2d 801, 267 Ky. 60— 
Stein V. Kentucky State Tax Com¬ 
mission, 99 aW.2d 448, 266 Ky. 469 
—Holt V. Clements, 97 S.W.2d 397, 
266 Ky. 646—^Lewls v. Purste, 88 S. 
W.2d 939, 261 Ky. 763—Shaw v. 
Fox. 65 S.W.2d 11, 246 Ky. 342— 
Dorman v. Dell, 62 S.W.2d 892, 246 
Ky. 34— Corpus Juris dted la 
Heame v. City of Catlettsburg:, 40 
S.W.2d 293, 295, 239 Ky. 692—Com¬ 
monwealth V. Kentucky Jockey 
Club. 38 S.W.2d 987, 238 Ky. 739— 
Tri-State Ferry Co. v. Bimey, 81 
S.W.2d 932, 286 Ky. 540, appeal 
dismissed 51 S.Ct 849, 283 U.S. 868, 
75 L.Bd. 1471—Cumberland Pipe 
Line Co. y. Commonwealth, 16 S. 
W.2d 280, 228 Ky. 453—Shadoan y. 
Barnett. 289 S.W. 204, 217 Ky. 205, 
49 A.L.II. 843— Corpus JUris dted 
la Tincher v. Commonwealth, 271 
S.W.* 1066, 1068, 208 Ky. 661— 
Liberty Warehouse Co, y. Burley 
Tobacco Growers’ Co-op. Ass’n, 271 
S.W. 695, 208 Ky. 643, affirmed 48 
S.Ct 291, 276 U.S. 1, 72 L.Bd. 473— 
Gordon y. Tracy, 238 S.W. 396, 194 
Ky. 166. 

La.—Whitney Nat. Bank of New Or¬ 
leans y. Little Creek Oil Co., 33 
So.2d 693, 212 La. 949—State in 
Interest of McDonald, 20 So.2d 556, 
207 La. 117— Corpus Juris dted in 
Ricks y. Department of State Civil 
Service, 8 So.2d 49, 60, 200 La 
341—^Wm. M. Barret, Inc., v. First 
Nat Bank, 186 So. 741, 191 La 946 
—Corpus Juris quoted la State y. 
Standard Oil Co. of Louisiana 178 
So. 601, 611, 188 La 978—Conway 
V. Lane Co^on Mills Co., 152 So. 
$12, 178 La 626—State ex rel. Tho- 
man y. State Board of Certified 
Public Accountants, 134 So. 86, 172 
La 261—Bruningr v. City of New 
Orleans, 115 So. 733, 166 La 611— 
State y. Thrift Oil & Gas Co., 110 
So. 188, 162 La 166, 61 A.L.R. 261 
—'Vander Sluys v. Finfrock, 103 So. 
730, 168 La 175—City of New Or¬ 
leans y. Dameron, 89 So. 685, 149 
La 685—White y. Walker, 67 So. 
832, 136 La 464. 


Warren y. Frost-Johnson Lumber 
Co., 8 LaApp. 373. 

Me.—^Inhabitants of Town of Canton 
y. Livermore Palls Trust Co., 3 A. 
2d 429, 136 Me. 103. 

Md.—^Hammond v. Frankfeld, 71 AL.2d 
482, 483, 194 Md. 487—Atkinson 

V. Sapperstein, 60 A.2d 737, 191 Md. 
301—^Maryland Theatrical. Corp. v. 
Brennan, 24 A.2d 911, 180 Md. 877. 

Masa—^Landers v. Eastern Racingr 
Ass‘n, 97 N.B.2d 386, 327 Mass. 32 
—^Morrissey v. State Ballot Law 
Commission, 43 N.E.2d 886, 812 
Mass. 121—C 0 m m 0 n w e a 1 t,h v. 
Brown, 20 N.B.2d 478, 802 Mass. 
623, appeal dismissed Brown v. 
Commonwealth of Massachusetts, 
60 S.Ct. 96, 808 U.S. 604, 84 L.Ed. 
432—^Mullholland v. State Racing: 
Commission, 3 N.E.2d 773, 295 

Mass. 286. 

Mich.—General Motors Corp. v. Read, 
298 N.W. 761, 294 Mich. 668, 180 
A.LR 429—City of Higrhland Park 
y. Township of Dearborn, 280 N.W. 
820, 285 Mich. 440—^Braun v. Mc¬ 
Pherson, 269 N.W. 211, 277 Mich. 
396—^Arg:o Oil Corporation v. At¬ 
wood, 264 N.W. 286, 274 Mich. 47. 
Minn.— Corpus Juris dted ia ICaljuste 
y. Hennepin County Sanatorium 
Commission, 61 N.W.2d 767, 766, 
240 Minn. 407—^Bricelsm School 
Dist. No. 132, Faribault County v. 
Board of Coimty Com’rs of Fari¬ 
bault County, 55 N.W.2d 602, 238 
Minn. 63—Martin v. Wolfson, 16 N. 

W. 2d 884, 218 Mina 667—State v. 
Casualty Mut. Ina Co., 6 N.W.2d 
800, 213 Minn. 220—McBlhone v. 
Geror, 292 N.W. 414, 207 Minn. 580 
— Corpus Juris dted la Town of 
Kingrhurst v. International Lumber 
Co., 219 N.W. 172, 176, 174 Minn. 
305—Central Union Trust Co. of 
New York v. Blank, 210 N.W. 34, 
168 Minn. 312— Corpus Juris dted 
ia State v. Hoffman, 199 N.W. 175, 
176, 169 Minn. 401. 

Miss.—Adams y. Board of Sup’rs of 
Union County, 170 So. 684, 177 
Miss. 403—Gully y. Lumbermen’s 
Mut. Casualty Co., 168 So. 609, 176 
Mlsa 388—Claris: v. State, 162 So. 
820, 169 Misa 869—State v. Gulf, 
M. & N. R. Co., 104 So. 689, 188 
Miss. 70. 

Mo. —State ex reL Toliver v. Board of 
Education of City of St Louis, 230 
S.W.2d 724, 860 Mo. 671—State ex 
reL Police Retirement System of 
City of St Louis v. Murphy, 224 
S.W.2d 68, 869 Mo. 864— Corpus Ju¬ 
ris Seouadum dted la Collector of 
Revenue v. Parcels of Land, etc., 
266 S.W.2d 668, 670, 366 Mo. 1183 
—^Ex parte Lockhart, 171 S.W.2d 
660, 350 Mo. 1220—Rust v. Mis¬ 
souri Dental Board, 155 S.W.2d 80, 
348 Mo. 616— Corpus JUris Seouo- 
dum dted la State v. Armour 
Pharmacy, 162 S.W.2d 67, 68—Shee¬ 
han V. First Nat Bank, 140 S.W.2d 
1, 846 Mo. 227—Schaub v. Sun 
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Realty Co., 24 S.W.2d 111, 324 Mo. 
429, two cases—^Klngrshigrhway 
Presbyterian Church v. Sun Realty 
Co., 24 S.W.2d 108, 824 Mo. 610— 
Lewis W. Thompson & Co. v. Con- 
ran-Gldeon Special Road Dist of 
New Madrid County, 19 S.W.2d 
1049, 323 Mo. 953— Corpus Juris 
dted la Gould y. Chicago, B. & Q. 
R. Co., 290 S.W. 135, 141, 815 Mo. 
713—^Hicks V. Simonsen, 270 S.W. 
318, 307 Mo. 307—Stouffer v. Craw¬ 
ford, 248 S.W. 681—^Lige v. Chicago, 
B. & Q. R. Co., 204 S.W. 608, 275 
Mo. 249, L.RA.1918P 648—State ex 
rel. Standard Fire Ins. Co., of Hart¬ 
ford, Conn., V. Gantt 203 S.W. 964, 
.274 Mo. 490—State ex rel. Jordan 
v. Woodman, 193 S.W. 670. 

State v. Williams, App., 266 S.W. 
484—^Mound City ex rel. and to Use 
of Kee y. Melvin, App., 206 S.W. 
264. 

Mont—Monarch Min. Co. t. State 
BCighway Commission, 270 P.2d 7.38 
—Choyanak v. Matthews, 188 P. 
2d 682, 120 Mont 620—State ex 
ret Riley v. District Court of Sec¬ 
ond Judicial Dist in and for Sil¬ 
ver Bow County, 64 P.2d 116, 103 
Mont 576—State ex ret Nagle v. 
Kelsey, 66 P.2d 685, 102 Mont 8— 
Pierson v. Hendricksen, 88 P.2d 991, 
98 Mont 244—^McMahon v. Cooney, 
26 P.2d 181, 96 Mont 138—Rider v. 
Cooney, 23 P.2d 261, 94 Mont 296 
—^Merchants’ Nat Bank of Glendive 
v. Dawson County, 19 P.2d 892, 93 
Mont 310—^Byme v. Fulton Oil Co., 
278 P. 614, 86 Mont 829—Durocher 
v. Myers, 274 P. 1062, 84 Mont 225 
—State v. McFarlan, 252 P, 805, 
78 Mont 166—State v. Vettere, 249 
P. 666, 77 Mont 66—^Holt v. Custer 
County, ,243 P. 811, 76 Mont 828— 
Thomas v. City of Missoula, 226 
P. 213, 70 Mont 478—State v. Ty¬ 
ler, 208 P. 1081, 64 Mont 124. 

Neb.—^Hanson v. City of Omaha, 69 N. 
W.2d 622, 167 Neb. 408, rehearing 
denied 61 N.W.2d 666, 167 Neb. 
768—State v. Anderson, 241 N.W. 
646, 122 Neb. 738. 

Nev.—Gold Circle Crown Mining Co. 
v. Getchell, 76 P.2d 1097, 68 Nev. 
288—^Ex parte Iratacable, 30 P.2d 
284, 66 Nev. 263—Doollttie v. 

Eighth Judicial Dist Court, 16 P, 
2d 684, 64 Nev. 819—^Ex parte Noyd, 
227 P. 1020, 48 Nev. 120—Ex parte 
Sloan, 217 P. 233, 47 Nev. 109—Ex 
parte Goddard, 190. P. 916, 44 Nev. 
128—Pershing County v. Sixth Ju¬ 
dicial Dist Court 181 P. 960, 43 
Nev. 78, rehearing denied 183 P. 
314, 43 Nev. 78—Ex parte Donell, 
178 P. 23, 42 Nev. 869—Ex parte 
Zwlsslg, 178 P. 20, 42 Nev. 860— 
Gay v. District Court of Tenth Ju¬ 
dicial Dist in and for Clark Coun¬ 
ty, 171 P. 156, 41 Nev. 330. rehear¬ 
ing denied Gay v. District Court of 
Tenth Judicial Dist, 173 P. 886. 

N.H.—Amyot v. Caron. 190 A. 134, 
38 N.H 894. 
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.‘V^Teliiingr v* Selitto, 1$7 A. 368, 
121 N.J.ESq. 60, affirmed 192 A. 283, 

. 121 N.J.E3Q. 613. 

K.J1—State V. Klantchnek, 283 P.2d 
619, 69 N.M. 284—State ex rel. San- 
■ cbez V. Stapleton, 162 P.2d 877, 48 
N-M. 463—Streit v. Lujan, 6 P.2d 
206, 36 N.3L 672, appeal dismissed 
62 S.Ct 406, 286 U.S. 627, 76 L.Ed. 
924—^In re Gibson, 4 P.2d 643, 35 
lOl 660—State v. Sedillo, 276 P. 
766, 84 N.M. 1—State v. Culdice, 
276 P. 871, 33 N.M. 641—State v. 
City of Albuaueraue, 249 P. 242, 31 
N.M. 676. 

N.Y.—^Black Hirer Regrulatlngr Dlst. 
V. Adirondack Leagrue Club, 121 N. 
B.2d 428, 807 N.T. 475, reargru- 
ment denied .123 N.E.2d 662, 807 N. 
T. 906—O'Kane v. State, 28 N.B.2d 
906, 283 N.T. 489, reargrument de¬ 
nied 29 N.E.2d 666, 284 N.Y. 691— 
Headley v. City of Hochester, 6 N. 
B.2d 198, 272 N.T. 197—^People v. 
Beakes Dairy Co., 119 N.R 116, 222 
N.Y. 416, 3 A.L.R. 1260—People ex 
rel. Doscher v. Sisson, 118 N.E. 789, 
222 N.T. 887—^People v. Sangrer, 118 
N.B. 687, 222 N.Y. 192. 

Du Mond V. Curtis, 123 N.T.S.2d 
634, 282 App.Div. 817—^People ex rel. 
Moffett V. Bates, 98 N.T.S.2d 313, 
276 App.Div. 38, affirmed 93 N.E. 
2a 494, SOI N.T. 697, certiorari de¬ 
nied 71 S.Ct. 88, 340 U.S. 866, 96 1m 
Bd. 681—^In re Northern Bank of 
New York, 48 N.Y.S.2d 66, 267 App. I 
Div. 669—Jahn v. Berzon, 8 N.Y.S. 
2d 640, 266 App.Div. 1028, appeal 
dismissed 21 N.E.2d 094, 280 N.Y. 
808—^Kings County Lighting Co. v. 
Maltbie, 280 N.Y.S. 660, 244 App. 
Div. 476—Corpus Juris cited in 
People ex reL Perris v. Horton, 269 
N.Y.S. 579, 681, 239 App.Div. 610— 
People ex rel, Stenstrom v. Har¬ 
nett, 230 N.Y.S. 28, 224 App.Div. 
127, affirmed 164 N.B. 602, 249 N. 
T. 606—^People ex rel. Nash v. 
Loughman, 222 N.Y.S. 96, 220 App. 
Div. 649, reversed on other grounds 
167 N.E. 894, 245 N.T. 649—People 
ex reL Lewis v. Graves, 219 N.Y. 

S. 189, 219 App.Div. 233, affirmed 
166 N.B. 663, 246 N.T. 196. rear¬ 
gument denied 167 N.E. 882, 245 
N.Y. 620—Vroman v. Pish. 170 N. 
Y.S. 421, 181 App.Div. 602, affirmed 
119 N.B. 1084, 223 N.Y. 640. 

In re Thalmann's Estate, 82 N. 

T. S.2d 695, 177 Misc. 1056—Long 
V. Somervell. 22 N,Y.S.2d 931, 176 
Misc. 119, affirmed 27 N.Y.S. 2d 446, 
261 App.Div. 946—^In re Lawyers 
Mortg. Co.. 9 N.T.S.2d 127, 169 Misc. 
802, affirmed 11 N.Y.S.2d 260, 256 
App.Div. 974—Benedetto v. Kern, 

4 N.Y.S.2d 844, 167 Misc. 831— Cor¬ 
pus Juris cited in People ex rel. 
Buffalo & Port Erie Public Bridge 
Authority v. Davis, 296 N.Y.S. 787, 
790, 163 Misc. 192, motion denied 12 
NB.2d 664, 276 N.Y. 684, affirmed 
14 N.B.2d 74, 277 N.Y. 292—J. & T. 
Cousins Ca v. Shoe & Leather 


Workers* Industzlal Union of New 
York, 268 N.Y.S. 647, 160 Misc. 676, 
affirmed 270 N.Y.S. 978, 241 App. 
Div. 760—Lair v. Grant, 244 N.Y.S. 
427, 137 Misc.. 470—Haag v. City 
of New York, 222 N.Y.S. 676, 180 
Misc. 124, affirmed 221 N.Y.S. 832, 
220 App.Div. 704, affirmed and cer¬ 
tified questions answered 167 N.B. 
876, 246 N.Y. 604. 

Huncie v. Bankers Trust Co., 11 
NT.S.2d 924, motion denied 17 N.Y. 
S.2d 197. 

NC.—Worley v. Pipes, 60 S.B.2d 604. 
229 N.C. 465—Turner v. City of 
Reidsville, 29 S.E.2d 211, 224 N.a 
42—^Leonard v. Maxwell, 3 S.E.2d 
316, 216 N.C. 89, appeal dismissed 
60 S,Ct. 176, 808 U.S. 616, 84 L.Bd. 
439—^Hardy v. Burroughs, 182 S.B. 
926, 208 N.C. 699—Inscoe v. Boone, 
182 S.B. 926, 208 N.C. 698—Hill y. 
Board of Com'rs of Greene County, 
182 S.B. 709, 209 N.C. 4—Sprunt V. 
Hewlett, 182 S.B. 666, 208 N.a 696 
—^Newman v. Watkins, 182 S.B. 
463, 208 N.a 675—^Yarborough v. 
North Carolina Park Commission, 
145 S.E. 563, 196 N.C. 284. 

N.D.—Corpus Juris Secundum cited 
in Tooz V. State, 88 N.W.2d 286, 
290, 76 N.D. 699—State ex rel. 
Johnson v. Baker, 21 N.W.2d 865, 
74 N.D. 244—Corpus Juris Seoun. 
dum cited in Department of State 
Highways v. Baker. 290 N.W. 257, 
268, 69 N.D. 702, 129 A.L.R 926— 
King V. Baker, 288 N.W. 665, 69 
N.D. 681, 126 AL.R. 730—State v. 
Goeson, 262 N.W. 70, 66 ND. 706 
—Baird v. Rask, 234 N.W. 661, 60 
N.D. 432—State v. Davis, 229 N.W. 
105, 69 N.D. 191—^International El¬ 
evator Co. V. Thoresen, 228 N.W. 
192, 68 N.D. 776—Goer v. Tayler, 
200 N.W. 898, 61 N.D. 792—Olson 
V. Ross, 167 N.W. 886, 89 N.D. 872. 

Ohio.—State ex reL Newell v. Brown, 
122 N.E.2d 106, 162 Ohio St 147— 
State ex rel. Struble v. Davis, 22 N. 
B.2d 81, 135. Ohio St 593—State ex 
rel. Hostetter v. Hunt 9 N.E.2d 
676, 132 Ohio St 668. 

Corpus Juris Secundum cited in 
State V. Ohio State Racing Com¬ 
mission, 124 N.B.2d 786, 788, 87 
Ohio App. 108—State ex rel. Mas- 
terson v. Ohio State Racing Com¬ 
mission, App., 115 N.E.2d 474. 

King’s Grill v. Bvatt 10 Ohio 
Supp. 113. 

In re Thomas, Prob., 117 N.B.2d 
740. 

Okl.—City of Shawnee v. Taylor, 132 
P.2d 960, 191 Okl. 687—Shinn v. Ok¬ 
lahoma City, 87 P.2d 136, 184 Okl. 
236—^Davis v. McCasland, 76 P.2d 
1118, 182 Okl. 49—Hine v. Board of 
Com'rs of McClain County, 68 P.2d 
670, 177 OkL 261—Collins-Dietz- 
Morris Co. v.. State Corporation 
Commission, 7 P.2d 123, 164 Okl. 
121, 80 AL.R. 661. 

Postelwait v. State, 228 P. 789, 
28 Okl.Cr. 17. 


Or.—Stangler v. Goad, 97 P.2d 191, 
163 Or. 314—^Eastern & Western 
Lumber Co. v. Patterson, 268 P. 
198, 124 Or. 112, 60 AL.R. 628, re¬ 
versed on other grounds 264 . P. 
441, 124 Or. 112, 60 AL.R. 628, ap¬ 
peal and error dismissed 49 S.Ct. 
184, 278 U.S. 681, 73 L.Bd. 518— 
Corpus Juris cited in State v. 
Slusher; 248 P. 368, 369, 119 Or. 14L 
Pa.—^Rich Hill Coal Co. v. Chesnut, 

47 A.2d 801, 356 Pa. 13—Hayes, v. 
Harris, 42 A.2d 61, 351 Pa. 600— 
Appeal of Goodman, 166 A. 309, 
805 Pa. 65—Appeal of Perrin. 166 
A. 306, 306 Pa. 42, 79 A.L.R. 912 
—In re Knowles* Estate, 145 A. 
797, 295 Pa. 571, 63 A.L.R. 1086 
—^Premier Cereal & Beverage Co. 
V. Pennsylvania Alcohol Permit 
Board, 140 A. 858, 292 Pa. 127— 
Commonwealth v. Meyers, 189 A. 
874, 290 Pa. 573—Commonwealth 

V. Alderman, 119 A. 551, 275 Pa. 
483—Gentile v. Philadelphia & R. 
Ry. Co., 118 A. 223, 274 Pa. 335. 

Pennsylvania R. Co. v. Public 
Service Commission, 179 A. 860, 118 
Pa.Super. 380. 

Kelly V. Gold, 49 Pa.Dist & Co. 
672—^In re Hanrisburg Gas Co., 38 
Pa.Di8t & Co. 611. 

In re Certain Moneys in Custody 
of Harrisburg Gas Co., Harrisburg, 
Com.Pl., 48 Dauph.Co. 284—Confer¬ 
ence of Pennsylvania & Delaware 
Locals of American Federation of 
Musicians v. Hitchler, Com.PL, 48 
Dauph.Co. 201. 

McIntyre v. B. J. D&vino & Co., 
57 Montg.Co. 288, affirmed 26 A. 
2d 163, 344 Pa. 163. 

R. I.—Goldman, v. Quinn, 198 A. 649, 
60 R.I. 835—Creditors* Service Cor¬ 
poration V. Cummings, 190 A. 2, 67 

R. I. 291~rCorpus Juris cited in City 
of Providence v. Moulton, 160 A. 76, 
77, 62 R.L 236—Corpus Juris cited 
in State v. Church, 137 A. 222, 223, 

48 R.L 266—Sackett v. Paine, 128 
A. 209, 46 R.L 439. 

S. C.—Harrell v. City of Columbia, 68 

S. B.2d 91, 216 S.C. 346—Chesterfield 
County V. State Highway Depart¬ 
ment of South Carolina, 3 S.E.2d 
686, 191 S.C. 19—Kirk v. Douglass, 
8 S.B.2d 686, 190 S-C. 496—Town¬ 
send V. Richland County, 2 S.E.2d 
777, 190 S.a 270—Powell v. Har¬ 
grove, 134 S.E. 380, 136 S.C. 346. 

S.D.—State v. Reed. 63 N.W.2d 803— 
Rowe V. Stanley County, 219 N. 

W. 122, 62 S.D. 516. 

Tenn.—^Hicks v. Rhea County, 226 S. 
W.2d 644, 189 Tenn. 383—Corlew 

V. State, 180 S.W,2d 900, 181 Tenn. 
220—Sherman v. Kopelove, 177 S. 

W. 2d 19, 180 Tenn. 541, certiorari 
denied Kopelove v. Sherman, 66 S. 
Ct 64, 323 U.S. 722, 89 L.Ed. 580— 
State ex rel. Angle v. City of Bhiox- 
ville, 176 S.W.2d 801, 180 Tenn. 462 
—^Frazier v. Elmore, 173 S.W.2d 
663, 180 Tenn. 232—State ex rel. 
Major V. Cummings, 168 S.W.2d 
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'-tisr 178’^enn. 878, 189 887' 

' —Commerce' Union Bank v. Gllles-^ 
pie,' 166 S.W.2a 425» 178 Tenn. 179 
—Clieatham County v. MurflC, 188 
SiW.2d 430, 176 Tenn. 93—Soukup 
v. Sell, 104 S.W.2d' 880, 171 Tenn. 
437, modified on other grounds 105 
S.W.2d 107, 171 Tenn. 491^1ty of 
Nashville v. Weakley, 96 S.W.2d 87, 
170 Tenn. 278—^Hoover Motor Ex¬ 
press Co. V. IB^ort, 72 S.W.2d 1062, 
167 Tenn. 626, appeal dismissed 55, 
S.Ct. 149, 298 U.S. 629, 79 Li.Ed. 
638—Sherrill v. Thomason, 288 S.W. 
876, 146 Tenn. 499—^Putnam Coun¬ 
ty v. White County, 203 S.W. 334,, 
140 Tenn. 19. 

‘Tex.—City of Amarillo v. Tutor, Com. 
‘App., 267 S.W. 697. 

Texas Agr, Workers Union v. 
Isbell, CivA.pp., 196 S.W.2d 206, re¬ 
fused no reversible error—^Houston 
Oil Co. of Texas v. Lawson, Civ. 
App., 176 S.W.2d 716, error refused’ 
' —^iorpns Juris SeotmdUm died in: 
City of Waco v. Landlhgham, Civ.i 
App., 168 S,W.2d 79, 81, error re- 
’ ' fused— Corpus Juris dted in Dal¬ 
las Joint Stock Land Bank v. Bal- 
. lard, Clv.AppV, 74 S.W..2d 297, 299' 
-r-Neal V. Boog-Scott, Civ.App',“ 247 
S.W. 689— Corpus Juris cited In 
■ Ball V. Merriman, Clv.App., 246 S. 
W. 1012, 1024—^Hoard v. McFarland, 
Civ.App,, 229 S.W. 687, error re¬ 
fused Neff V. Elgin, 270 S.W. 873— 
Atkins V. -State Highway Depart¬ 
ment, Civ.App., 201 S.W. 226.' 
Utah,—State v. Kallas,- 94 P.2d 414,; 
97 Utah'492—State ex rel. Johnson 
vj Alexander, 49 P.2d 408, 87 Utah- 
376, 

Vt—State V, Williams, 185 A, 713, 
-100 Vt 160—State’ v. Caplan, 136 
« A.' 705, 100 Vt 140. 

Wash.—^In re PEendrickson, 123 P.2d 
322, ’ 12 Wash.2d 600—Gengler v. 
Ellng County, 121 ^P.2d 346, 12 
Wash.2d 227^—State ex rel. Hansen 
V. Salter, *70 P.2d 1056, 190 Wash. 
703—Jones v. Hammer, 266 P. 966, 
"143 Wash. 626—Spokane Hotel Co. 

- V. Tounger, 194 P. 696, 113 Wash, 
359. 

W.Va.— Corpus Juris cited in Belhas- 
sen V. Town of loeger, 166 S.E. 10, 
11, 112 W.Va. 698—^Ice v. Put n am 
County Court, 112 S.E. 496, 91. W. 
Va. 272. 

Wis.—Quodland v. Zimmerman, 10 N. 
,W.2d 180, 248 Wis. 469—Vieau v. 
Common Council of City of Chip¬ 
pewa Falls, 292 N.W. 297, 236 Wis. 
122—State ex rel. Martin v; Zim¬ 
merman, 288 N.W. 464, 233 Wis, 
16—^Appeal of Van Dyke, 269 N.W, 
700; 21T Wis. 628, 98 A.L.R. 1332— 
State V. Arnold, 258 N.W. 848, 217 
Wis. 340— Corpus Juris cited in 
Verhelst Const. Co. v. Galles, 286 
N.W, 666, 668, 204 Wis. 96—State 

- V. Thorson, 231 N.W. 156. 202 Wis. 

' '31, 1 - - 

Wyo;-~<}b3^U87riiri8 Beoundum qjioted 
' 'm Walgreen Co. v. State Board of; 


Equalization, 246 P.2d 767, 770,’ 70 
Wyo. 198—^Thomks v. Jultak, 231 
P.2d 974, 68 Wyo. 198-^orpus Ju¬ 
ris Secundum quoted in In re Edel- 
maii*s Estate. 228 P.2d 408^ 416, 68. 
Wyo. 30—Corpus Juris Secundum 
quoted iu State ex rel. Keefe v. Mc- 
Inemey, 182 P.2d 28, 40, 63 Wyo. 
280—Cuthbertson v. Union Pac. 
Coal Co., 62 P.2d 311, 60 Wyo. 441— 
State V. Johnson County High 
School, 6 P.2d 265. 43 Wyo. 494. 

12 C.J. p 760 note 67, p 1127 note 6. 

‘‘Parties . . . are ., confined to 
constitutional questions affecting 
their rights and interests.” 

Mass.—^New England Oil Refining Co. 
V. Canada Mexico Oil Co., 174 N.E. 
330, 337, 274.Mass. 19L - 
Fourteenth Amendment 

(1) Objections to Statutes based on 
the Fourteenth Auhendment to the 
•fedeial Constitution are subject to 
text rule. 

U.S.—Columbus & G. Ry. Co. v. Mil-, 
ler. Miss., 61 S.Ct 392, 283 U.S. 96,' 
76 L;Ed. 861. 

Arlz.—^Begay v. Miller, 222 P.2d 624, 
70 Ariz. 380. 

Ga.—^Mulling v. Houlihan, 55 S.E.2d 
160, 205 Ga. 735, certiorari denied 
70 S.Ct 486, 888 U.S.‘948. 94 L.Ed. 
686 . 

N.C.—^Yarborough v. North Carolina 
Park Commission, 146 S.E. 563, 196 
N.C, 284. 

or—State v. Anthony, i69 P.2d 687, 
179 Or. 282, certiorari denied 67 S. 
.. Ct 865, 830 US. 826, 91 L.Ed; 1276. 
Tex.—^Newman v. State, 187 S.W.2d 
669, 148 Tex.Cr. 646, certiorari de¬ 
nied 66 S.Ct 174, 326 U.S. 772, 90 
L.Ed. 466. 

Wyo.—^Kenosha Auto Transport Cor¬ 
poration y. City of Cheyenne, 100 
P.2d 109, 66 Wyo. 298. 

(2) One who has been granted a 
full opportunity to be heard cannot, 
in the matter of procedure, complain 
for want of due process of law. 

Cal.—People V. Gifford, 201 P. 469, 

’ 64 GaLApp. 182. 

Colo.—Llndsley v. Werner, 283 P. 
534, 86 Colo. 546. 

III.—Kemper v. Weber, 149 N.E. 478, 
318 Ill. 494. 

N.Y.—^In re Elimination of Highway- 
Railroad Crossing in Village of Al- 
tamont, 254 N.Y.S. 678, 284 App. 
Div. 129, motion granted In re 
Elimination of Grade Crossing at 
. Altamont,- 182 N.E. 182, 259 N.Y. 
664. 

Injurious operation of statute not as- 
^ sumed 

Iowa.—^Fevold v. Board of Sup’rs of 
Webster County, 210 N.W. 139, 202 
Iowa 1019. 

ICOot question 

Constitutionality of statute is moot 
question until person attacking it 
hais shown that he has been injured. 
Va,—^Bailey v. Anderson, 27 S.E.2d 
914, 182 Va 70, certiorari denied 
64 S.Ct 940, 821 U.S. 799,'88 UEd. 
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1087—^Waller v. Commonwealth, i6 
S.B.2d 808, 178 Va 294, certiorari 
denied Waller v. Youell, 62 S.Ct 
1106, .816 U.S. 679, 86 L.Bd. 1762, 
rehearing denied 62 S.Ct 1289,. 816 
U.S. 712, 86 L.Ed. 1777—Grosso v.. 
Commonwealth, 13 S.E.2d 286,. 177 
Va 880—^H. L. Carpel of Richmond, 
Inc., V. City of Richmond, 175 S.E. 
316, 162 Va 833. 

The courts have no power to in¬ 
quire into the validity of public laws 
by proceedings brought directly for 
that purpose by one whose rights are 
not affected by the operation of such 
laws. 

U.S.—Commonwealth of Massachu¬ 
setts V. Mellon, 43 S.Ct 697, 262 

U. S. 447, 67 L.Ed. 1078—City of Al¬ 
legan, Mich., V. Consumers' Power 
Co., C.C.A.Mlch., 71 F.2d 477, cer¬ 
tiorari denied Consumers' Power 
Co. V. City of Allegan, 65 S.Ct 100, 
29$ U.S. 586, 79 L.Ed. 681. 

Fla—State ex rel. Watson v. Kirk- 
man, 27 So.2d 610, 168 Fla il— 
Oorpus juris cited iu State ex rel. 
Crim V. Juvenal, 159 So. 663, 664, 
118 Fla 487.' 

Mass.—^Horton v. Attorney General, 
169 N.E. 652, 269 Mass. 503. 

N.Y.—Connelly v. Department of 
. Agriculture and Markets, 293 N.Y. 

S. 711, 162 Misc. 73. 

N.Y.—Bull V. Stichman, 78 N.Y.S.2d 
279, 273 App.Dlv. 311, affirmed 80 
N.E.2d 661, 298 N.Y. 616, motion 
denied 88 N.E.2d 325, 300 N.Y. 460. 
12 C.J. p 784 note 34. 

Notice of proceedings 
A party to €m action who has ac¬ 
tually appeared may not question the 
Validity of the statute on which the 
action is brought because of its fail¬ 
ure to provide for a sufficient notice 
of the proceedings, since he is not 
adversely affected by the statute. 

Ill.—State V. Milauskas, 149 N.E. 294, 
818 Ill. 198. 

Or.—^In re Waters of Willow Creek, 
236 P. 487, 119 Or. 487, rehearing 
denied 287 P. 682, 119 Or. 165, and 
modified on other grounds 289 P. 
123, 119 Or. 155. 

P€L—^Petition of Boocks, 154 A. 710, 
303 Pa. 363. 

12 G J. p 774 note 11. 

Persons held not entitled 

(1) One not admitted to the bar to 
attack statute regulating conduct of 
attorneys. 

Fla.—^In re De Woody, 118 So. 677, 94 
Fla. 96. 

(2) Senders of telegram to attack 
form and content of subpoenas issued 
by Securities and Exchange Commis¬ 
sion directed to telegraph companies. 
U.S.—Newfield v. Ryan, aC.A.Fla., 

91 F.2d 700, certiorari denied Ryan 

V. Newfieli 68 S.Ci 6A 302 U.S. 
729, 82 L.Ed^ 663, two cases, rehear¬ 
ing denied 68 S.Ct 137, 302 U.S* 777, 
82 L.Ed. 601, 58 S.Ct 138,. 302 U.S. 
777. 82 L.Ed. 601, .and 68 S.Ct 262, 
802 U.S. 650, 82 L.Ed.’ 604—Ballen- 
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or are not about to be,^® adversely affected by the 
operation of the statute. This rule applies to all 
cases both at law and in equity,and is equally ap¬ 
plicable in both civil and criminal proceedings.^^ 
One of the many variations of this rule is the prin¬ 


ciple that one may not urge the unconstitutionality 
of a statute who is npt harmfully affected by,the par¬ 
ticular feature of the statute alleged to be in con¬ 
flict with the constitution.^! 


tine V. Florida Tex Oil Co., C.C.A. 
Fla., 91 F.2d 700, certiorari denied 
Florida Tex Oil Co. v. Ballentine, 
58 S.Ct 64, 802 U.S. 729, 82 Li.Ed. 
564, rehearing denied 58 S.Ct. 138, 
302 U.S. 777, 82 Li.Bd. 601, and 68 
S.Ct 262, 802 U.S. 660, 82 KEd. 504. 
(8) A witness before a grand jury 
to raise question of constitutionality 
of statute authorizing investigation. 
Xj,s, —^U. S. V. Watson, D.C.Fla., 266 
F. 736. 

(4) State bar board or individual 
licensees, to CLuestion disposition of 
fund raised by licensing , persons 
practicing law. 

NT.D.—Goer v. Taylor, -200 N.W. 898, 
61 N.D. 792. 

(6) Insurer voluntarily issuing pol¬ 
icy containing statutory provisions 
compelling satisfaction of Judgment 
against its insured, in an action to 
compel such satisfaction, to auestlon 
such provisions, since its liability has 
become contractual and is not statu¬ 
tory. 

Mass.—Vance v. Burke, 166 N.E. 761, 
267 Mass. 394. 

The effect of an attempt to raise a 
constitutional question by one not 
entitled to do so is the same as 
though it was not raised at all. 

Mo.—Schaub v. Sun Realty Co., 24 
S.W.2d 111, 824 Mo. 429, two cas¬ 
es—^Klngshlghway Presbyterian 

Church V. Sun Realty Co., 24 S.W. 
2d 108, 824 Mo. 510. 

What may be done under statute 

(1) The text rule is not in conflict 
with the rule that the constitutional¬ 
ity of a statute is to be tested, not by 
what has been done under it, but by 
what may be done under it, since the 
latter rule Is applicable to situations 
wherein, by strict compliance with 
the statute, the party raising the 
constitutional question could have 
been deprived of his constitutional 
rights, while the text rule is applica¬ 
ble in those cases wherein the party 
challenging the validity of the stat¬ 
ute could not have been affected by 
its alleged unconstitutionality. 

Mont.—State ex rel. Riley v. District 

Coiurt of Second Judicial Dist. in 
and for Silver Bow County, 64 P. 
2d 116, 108 Mont 676-~Rider v. 
Cooney, 23 P.2d 261, 94 Mont 296— 
State V. Cook, 276 P. 968, 84 Mont 
478. 

Wyo.—Corpus Juris Secundum cited 
in In re Edelman’s Estate, 228 P. 
2d 408, 415, 68 Wyo. 30. ^ 

(2) Testing constitutionality by 
what may be done under statute see 
$ 97 inffa. 


48. U.S.—^Hart v. Rnox County, D.C. 
Tenn., 79 F.Supp. 664, appeal dis¬ 
missed 171 P.2d 46. 

Idaho.— Corpus Juris Secundum dited 
in State ex rel. Nielson v. City of 
Gooding, 266 P.2d 665, 667, 76 Idaho 
86 . 

Ky.—Cumberland Pipe Line Co. v. 
Commonwealth, 15 S.W.2d 280, 228 
Ky. 453. 

La.—^Warren v. Frost-Johnson Lum¬ 
ber Co., 8 La.App. 873. 

Mont—State ex reL Riley v. District 
Court of Second Judicial Dist in 
and for Silver Bow County, 64 P. 

. 2d 116, 103 Mont 576—Rider v. 
Cooney, 23 P,2d 261, 94 Mont 295— 
State V. Vettere, 24'9 P. 666, 77 
Mont. 66—^Holt v. Custer’ County, 
243 P. 811, 75 Mont 328. 

Okl. —Corpus Juris Secundum cited in 
City of Shawnee V. Taylor, 132 P. 

•* 2d 950, 962, 191 Okl. 687—Hine v. 
Board of Com’rs of McClain Coun¬ 
ty, 68 P.2d 670, 177 Okl. 251. 

Corpus Juris Secundum cited in 
Ex parte Strauch, 167 P.2d 201, 208, 
80 Okl.Cr. 89. 

Utah.—State ex rel. Johnson v. Al¬ 
exander, 49 P.2d 408, 87 Utah 376. ’ 

Wyo. — Corpus Juris Secundum quoted 
“ in Walgreen Co. v. State Board of 
Equalization, 246 P.2d 767, 770, 70 
Wyo. 193 —Corptis Juris Secundum 
quoted in In re Edelman's Estate, 
228 P.2d 408, 415, 68 Wyo. 80. 

“The authorities are uniform to the 
effect that one not injured, or in im- 
med^te danger of Injury because of 
the enforcement of a statute, cannot 
question its constitutionality.” 

Idaho.—^Twin Palls Canal Co. v. Huff, 
76 P.2d 923, 925, 58 Idaho 587. 

49. U.S.—^Reppel v. Board of Liq¬ 
uidation, D.C.La., 11 F.Supp.-799. 

tja. — Corpus Juris cited in Ricks v. 
Department of State Civil Service, 
8 So.2d 49, 60, 200 La. 341. 

N.M.— Corpus Juris Secundum cited 
in State ex rel. Sanchez v. Staple- 
ton. 162 P.2d 877, 882, 4.8 N.M. 463. 
N.D.— Corpus Juris Secundum quoted 
in Tooz V. State, 88 N.W.2d 286, 290, 
76 N.D. 699. 

Wyo.— Corpus Juris Secundum quoted 
in Walgreen Co. v. State Board of 
Equalization, 246 P.2d 767, 770, 70 
Wyo. 193. 

12 C.J. p 762 note 68. 

“It is well settled that a party has 
no standing in a court of equity to 
attack the constitutionality of a" stat¬ 
ute on any groimd that does not af-' 
feet him personally.” 

U.S.—^Reppel v. Board of Liquidation,. 
D.C.La., 11 F.Supp. 799, 802. • 
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I “In the absence of statutory au¬ 
thority, it is a general rule that one 
may not enjoin the enforcement of a 
statute or a part of a legislative act 
on the ground that it is unconstitu¬ 
tional, unless a showing is made that 
a property right of plaintiff will be 
injuriously affected by such enforce¬ 
ment: but where a property right of 
the plaintiff is infringed, he is en¬ 
titled to such relief as a court of 
equity may deem proper.” 

Ohio.-^Pox V. Frank, 3 N.E.2d .996, 
997, 62 Ohio App. 488, petition dis¬ 
missed 198 N.E. 873, 130 Ohio St. 
268. 

Bight uot asfidgnable 
Right of action in equity to set 
aside statute as unconstitutional on 
grounds personal to property owner 
is not assignable. 

Fla.—City of Sebring v. Wolf, 141 

So. 736, 105 Fla. 616. 

BO, La.—Corpus Juris cited iu Ricks 
V. Department of State Civil Serv¬ 
ice, 8 So.2d 49, 60, 200 La. 341. 

50. N.T.—-People v. Sanger, 118 N.E. 
637, 222 N.Y. 192. 

Connelly v. Department of Agri¬ 
culture and Markets, 293 N.T.S. 
711, 162 Misc. 73. 

Wyo.—Corpus Juris Secuudum quoted 
in Walgreen Co. v. State Board of 
Equalization, 246 P.2d 767, 770, 70 
Wyo. 193. 

Application of rule in criminal pro¬ 
ceedings see infra § 84. 

51. U.S.—Bode v. Barrett, Ill., 73 S. 
Ct 468, 344 U.S. 688, 97 L.Ed. 567— 
Co-ordinated Transport of Illinois 
V. Barrett, Ill., 73 S;Ct, 468, 344 U. 
S. 583, 97 L.Ed. 567, rehearing de¬ 
nied 73 act. 778, 346 U.S. 931, 97 
L.Bd. 1360—American Power & 
Light Co. V. Securities and Ex¬ 
change Commission, 67 S.Ct. 183, 
329 U.S. 90, 91 L.Ed. 103—Tennes¬ 
see Electric Power Ca v, Tennessee 
Valley Authority, Tenn., 69 S.Ct. 
366, 306 U.S. 118, 83 L.Ed., 543— 
Premiei>Pabst Sales Co. v. Gross- 
cup, Pa., 66 act. 764, 765, 298 U. 
a 226, 80 D.Bd. 1156—Frank L. 
Young Co. V. McNeal-Edwards Co., 
Mass., 51 act. 538, 283 U.S. 398, 75 
L.Bd. 1140—Gorieb v. Pox, Va.,,47 
act 675, 274 U.S. 603, 71 L.Bd. 
1228, 63 A.L.R. 1210—Heald v. Dis¬ 
trict of Columbia, App.D.CX, 42 S. 
ct. 434, 269 U.S. 114, 66 L.Ed. 852— 
Jeffrey Mfg. Co. v. Blagg, Ohio, 36 
act 167, 286 U.S. 671, 69 ■L.Bd. 
864. 

Manne v. C. I. R., C.C.A.8, 155 F. 
2d 804—^Roodenko v. U. S.; C.6.A. 

I Colo:, 147 P.2d 762, certiorari de- 
I nied 66 aCt 867, 324 U.S. 860,> 89 
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X<.Ed. 141S, rehearinsr denied 65 S. 
Ot 1022, 324 U.S. 891, 89 KBd. 1438 
—^In re Georire F. Nord Bldff. Corp., 
CC.A.I11., 129 P.2d 173, certiorari 
denied Kausal v. 79th and Escanaba 
Corp., 68 S.Ct 76, 31 U.S. 670, 87 
Ii.Ed. 538—^U. S. V. Wrightwood 
Dairy Co., C.C.A,I11., 127 P.2d 907. 

In re Pittsburgh Rys. Co., D.C. 
Pa., 113 P.Supp. 233—Albertson v. 
Millard, D.C.Mich., 106 P.Supp. 636, 
vacated on other grounds 73 S.Ct. 
600, 846 U.S. 242, 97 L..Bd. 983— 
Cook V. Des Moines Union Ry. Co., 
D.C.Iowa, 16 P.Supp. 810. 

Panama R. Co. v. Johnson, C.C.A. 
N.T., 289 P. 964, affirmed 44 S.Ct. 
391, 264 U.S. 876, 68 L.Bd. 748— 
Bergman v, Kearney, D.C.Nev., 241 
P. 884. 

Alaska.—U. S. ▼. Rogge, 10 Alaska 
130. 

Ariz.—^Town of South Tucson v. 
Board of Sup'rs of Pima County, 
84 P.2d 581, 52 Ariz. 675. 

Ark.—Swaim v. State, 44 aw.2d 109S. 
184 Ark. 1107. 

Cal.—People v. Perry, 298 P. 19, 212 
Cal. 186, 76 AL.R. 1381. 

Ventura County v. Southern CaL 
Edison Co., 193 P.2d 512, 86 CaL 
App.2d 529<—^In re Monks' Estate, 
120 P.2d 167, 48 Cal.App.2d 603, ap¬ 
peal dismissed Monks v. Lee, 63 
S.Ct 50, 317 U.S. 690, 87 L.Ba 483, 
rehearing denied 63 S.Ct 323, 317 
U.S. 711, 87 UEd. 666~rBx parte 
Durand, 44 P.2d 867, 6 Cal.App.2d 
69. 

Colo.—^Higgins v. Slnnock, 266 P.2d 
1112, 129 Colo. 66—Jackson v. City 
and County of Denver, 124 P.2d 
240, 109 Colo. 196. 

DeL—Carpenter v. Du Pont, 66 A2d 
602, 81 DeLCh. 80. 

D.C.—^Kational Maritime Union of 
America v. Herzog, D.C., 78 P. 
Supp. 146, affirmed 68 S.Ct. 1629, 
834 U.S. 854, 92 L.Ed. 1776. 

Pla.—State ex rel. Hoffman v. Vo- 
celle, 81 So.2d 52, 159 Fla. 88— 
Steele v. Freel, 25 So.2d 601, 157 
Fla, 223—^Robinson v. Florida Dry 
Cleaning & Xiaundry Board, 194 So. 
269, 141 Fla. 899. 

Ga.—Hogg V. Housing Authority of 
City of Rome. 5 S.E.2d 431, 189 Ga. 
164. 

Idaho.—Poffenroth v. Culinary Work¬ 
ers Union Local Ko. 328, 232 P.2d 
968, 71 Idaho 412. 

IlL—^B^eln v. Department of Regis¬ 
tration and Education, 106 N.E.2d 
768. 412 la 76. certiorari denied 
73 act. 93, 344 U.S. 866, 97 L.Ed. 
664—^Father Basil's Lodge v. City 
of Chicago, 66 N.E.2d 806, 893 IlL 
246. 

Iowa.—Doyle v. Kahl, 46 N.W.2d 52, 
242 Iowa 163—^Lee v. Hoffman, 166 
K.W. 665, 182 Iowa 1216, L.R.A 
1918C 983. 

Kan.—State v. Howat, 191 P. 686, 107 
Kan. 428* 


Ky.—^Milner Hotels v. Lyon, 196 S.W. 
2d 864, S02 Ky. 717—Keller v. Ken¬ 
tucky Alcoholic Beverage Control 
Board, 180 aW.2d 821, 279 Ky. 272 
—Stein V. Kentucky State 'lees. 
Commission, 99 S.W.2d 443, 266 Ky. 
469. 

La-—State ex rel. Kemp v. City of 
Baton Rouge, 40 So.2d 477, 216 La. 
316—Tanner v. Beverly Coimtry 
Club, 38 So.2d 783, 214 La. 79L 
Mass.—McGrath v. Lynch, 80 N.B.2d 
475, 823 Mass. 151—^Broadhurst v. 
City of Pall River, 179 N.B. 686, 
278 Maas. 167. 

Minn.—State v. Suess, 62 N.W.2d 409, 
236 Minn. 174—State v. PhiUips. 
223 N.W. 912, 176 Minn. 472—Berg 

V. Burkholder Lumber Co., 204 N. 

W. 928, 164 Minn. 81. 

Miss.—^Mississippi Power ds Light 
Co. y. Love, 27 So.2d 860, 201 Miss. 
676. 

Mo.—State ex reL State Board of 
Mediation v. Pigg, 244 S.W.2d 76, 
862 Mo. 798. 

Neb.—Corpns Ohrls Secundiuii. quoted 
in State ex reL Nelson v. Butler, 
17 N.W.2d 683, 691, 146 Neb. 638— 
State ex reL Ralston v. Turner, 4 
N.W.2d 802, 141 Neb. 556, 144 A. 
L,R. 138. 

N.M.—Corpus Juris Saotmanm olted 
in State ex reL Sanchez v. Staple- 
ton, 162 P.2d 877, 882, 48 N.M. 468 
—In re Santillanes, 188 P.2d 603, 
47 N.M. 140—Streit v. Lujan, 6 P. 
2d 205, 35 N.M. 672, appeal dis¬ 
missed 62 act 405, 285 U.S. 527, 76 
L.Ed. 924—Asplund v. Alarid, 219 
P. 786, 29 N.M. 129. 

N.Y.—People v. Wolf, 220 N.T.S. 666, 
220 App.Div. 71, appeal dismissed 
159 N.E. 906, 247 N.Y. 189. 

Schutt V. MacDuff, 127 N.Y.a2d 
I 116, 205 Misa 43—Metropolitan 
Life Ins. Co. v. New York State La¬ 
bor Relations Board, 6 N.Y.S.2d 
776, 168 Misc. 948, affirmed 7 N.Y.S. 
2d 1007, 255 App.Div. 840 and 7 N. 
Y.S.2d 1008, 255 App.Div. 840, af¬ 
firmed 20 N.B.2d 890, 280 N.Y. 194. 
People V. Liang, 106 N.Y.S.2d 829. 
N.C.—^Leonard v. Maxwell, 3 S.B.2d 
816, 216 N.C. 89, appeal dismissed 
60 act 176, 308 US. 616, 84 L.Bd. 
439. 

N.D.—Corpus Juris Secundum guoted 
in Tooz V. State, 38 N.W.2d 285, 
290, 76 N.D. 699. 

Ohio.—State ex rel. Solomon v. Bush- 
ong, 88 N.E.2d 703, 85 Ohio App. 
333—^Knall Beverage Co. v. Taylor, 
89 N.B,2d 179, 68 Ohio App. 263, 
appeal dismissed Knall Beverage v. 
Bodey, 38 N.B.2d 411, 139 Ohio St 
17L 

OkL—^Daube v. Oklahoma Tax Com¬ 
mission, 152 P.2d 687, 194 OkL 487 
—^Thornton v. Moore, 94 P.2d 664, 
185 OkL 473. 

Diehl V. City of Shidler, 160 P.2d 
76, 78 OkLCr. 434, set aside on oth¬ 
er grounds 155 P.2d 269, 79 Okl.Cr. 
865. 


Pa.—^Turco Paint & Varnish Co. v. 
Kalodner, 184 A 87, 320 Pa. 421— 
In re Knowles’ Estate, 145 A 797, 
295 Pa. 671, 68 AL.R. 1086—Com¬ 
monwealth V. Loftus, 141 A 289, 
292 Pa. 395—Commonwealth v. 
Haldeman, 186 A 661, 288 Pa. 81— 
Commonwealth v. Dollar Sav. Bank, 
102 A 669, 269 Pa. 188, 1 AL.R 
1048. 

Erie Lighting Go. v. Pennsylva¬ 
nia Public Utility Commission, 198 
A 901, 131 Pa.Super. 190—Common¬ 
wealth V. Kennedy, 196 A 770, 129 
PaSuper. 149—Bisenhart v. Penn¬ 
sylvania Milk Control Board, 190 
A 406, 125 PaSuper. 483—^Rohrer 
V. Milk Control Board, 184 A 183, 
121 PaSuper. 281. 

Tenn.—^Houck v. Minton, 212 S.W. 

2d 891, 187 Tenn. 38. 

Tex.—^Houston Oil Co. of Texas v. 
Lawson, Civ.App., 176 S.W.2d 716, 
error refused. 

Wash.—State v. Canyon Lumber 
Corp., 284 P.2d 816—State v. Grab- 
inskl, 206 P.2d 1022, 38 Wasli.2d 
608—State ex rel. Campbell v. Case, 
47 P.2d 24. 182 Wash. 834. 

Wls.—A B C Auto Sales v. Marcus, 
88 N.W.2d 708, 266 Wis. 325—In re 
Kootz* Will, 280 N.W. 672, 228 Wis. 
806—Anderson v. State, 265 N.W. 
210, 221 Wis. 78. 

Wyo.—Corpus Juris Secundum auoted 
in Walgreen Co. v. State Board of 
Bdualizatlon, 246 P.2d 767, 770, 70 
Wyo. 193. 

“No principle of law is more firm¬ 
ly established than the one that he 
who would successfully assail a law 
as unconstitutional must show that 
the feature of the act complained of 
operates to deprive him of some con¬ 
stitutional right." 

R.I.—Corpus Juris cited ia City of 
Providence v. Moulton, 160 A 75. 
77, 62 R.L 236. 

Bights ov duties 

Courts will not declare any provi¬ 
sion of statute unconstitutional at be¬ 
hest of party whose rights or duties 
are not affected thereby unless provi¬ 
sion invalidates another provision af¬ 
fecting such party’s rights or duties. 
Fla.—Henderson v. Antonaccl, 62 So. 
2d 5. 

Vse of sales tax tokens 
Fact that a state statute author¬ 
izing the use of tokens in the col¬ 
lection of sales taxes violates the 
constitutional limitation on the pow¬ 
er of the states to coin money and 
emit bills of credit may not be urged 
by an Individual, since this limita¬ 
tion is a reservation in favor of the 
federal government which alone may 
complain. 

Wash.—^Morrow v. Henneford, 47 P. 
2d 1016, 182 Wash. 625. 

railure of state to exercise powers 
infaU 

A producer of natural gas cannot 
object to a statute restricting the 
use of natural gas, on the ground 
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A constitutional question may not be raised by one . ed;52 or in a case where no attempt is being made to 
whose rights are not directly and certainly affect- | . 


that the statute does not exercise the 
full powers of the state for the con¬ 
servation of such resource. 

Xjs—Walls V. Midland Carbon Co,, 
Wyo.. 41 act 118, 254 XJ.S. 800, 
65 Li.E2d. 276. 

52. U.S.—^Barrows v, Jackson, Cal., 

78 act. 1081, 846 XT.a 249, 97 L. 
Bd. 1586, rehearing denied 74 aCt 
19, 846 U.S. 841, 98 L.Ed. 861— 
Poremus v. Board of Education of 
Borrough of Hawthorne, N.J., 72 
act 894, 842 U.S. 429, 96 Ii.Bd. 

476 _^Tennessee Electric Power Co. 

V. Tennessee Valley Authority, 
Tenn., 59 S.Ct S6.6» 806 XJ.S. 118, 
88 L.Bd. 543—Commonwealth of 
Massachusetts v. Mellon, 43 S.Ct 
597, 262. U.S. 447, 67 Li.Bd. 1078— 
Oliver iron Mining Co. v. Lord, 
Minn., 43 S.Ct 526, 262 U.S. 172, 
67 L.Bd. 929—^Public Utilities Com¬ 
mission for State of Kansas v. Lan- 
don, Kan.. 39 S.Ct 268. 249 U.S. 
236, 63 LEd. 677, vacated on oth¬ 
er grounds 39 S.Ct 389, 249 U.S. 
590, 63 L.Bd. 791—^Hendrick v. 

Maryland. Md., 35 S.Ct 140, 235 

U.S. 610, 59 L.Ed. 385. 

George v. U. S., C.A«Cal.. 196 
F.2d 445, certiorari denied 78 S. 
Ct 58, 344 U.S. 843. 97 L.Bd. 656— 
Allbaugh V. U. S., C.A.Neb., 184 P. 
2d 109, certiorari denied 71 S.Ct 
281, 340 U.S. 906, 95 L.Bd. 665— 
Baldwin Drainage Dist. v. Brown, 
C.C.APla., 165 F.2d 260—^Arkansas- 
Missourl Power Co. v. City of Ken- 
hett Mo., C.aA.Mo., 78 P.2d 911, 
withdrawn in part and appeal dis- I 
missed in part Missouri Public 
Service Co. v. City of Trenton, Mo., 
80 F.2d 520—Louisville Joint Stock 
Land Bank v. Radford, C.C.A.Ky., 
74 P.2d 676, reversed on other 
grounds 66 S.Ct 854, 296 U.S. 566, 

79 L.Ed. 1693, 97 A.L.R. 1106, mo¬ 
tion denied 65 S.Ct. 918, rehearing 
denied 56 S.Ct 82, 296 U.S. 661, 

80 LEd. 471—City of Allegan, 
Mich., V. Consumers* Power Co., C 
C.A.Mich.. 71 F.2d 477, certiorari 
denied Consumers* Power Co. v. 
City of Allegan, 65 S.Ct 100, 293 
U.S. 686, 79 L.BcL 681—Station 
WBT V. Poulnot D.C.S.C., 46 F.2d 
671—Central Transfer Co. v. Com¬ 
mercial Oil Co., D.C.MO., 45 F.2d 
400—^Marx v. Maybury, D.CXWash., 
86 F.2d 397, appeal dismissed 52 
S.Ct 6, 284 U.S. 691, 76 L.Ed. 683 
—Fox Film Corporation v. Trum¬ 
bull, D.aConn., 7 F.2d 716. 

Application of Bernasconi, D.C 
CaL, 118 F.Supp. 71—Corpus Juris 
SeeuudTim quoted in U. S. v. All¬ 
baugh. 88 F.Supp. 109, 117, modified 
on other grounds Allbaugh v. U. 
S., 184 F.2d 109, certiorari denied 
71 S.Ct 281, 840 U.S. 906, 95 L.Ed. 
866—Merced Dredging Co. v. Mer¬ 


ced County, D.aCal., 67 F.Supp. 
698—^Davis v. Edison Electric Illu¬ 
minating Co. of Boston, D.CMass., 
18 F.Supp. 1, reversed on other 
grounds, C.C.A., 89 P.2d 398, re¬ 
versed on other grounds 67 S.Ct 
904, 301 U.S. 619, 672, 81 L.Bd. 1807, 
109 A.L.R. 1819—White Packing 
Co. V. Robertson, D.CN.C., 17 F. 
Supp. 120, affirmed, C.C.A., 89 F.2d 
776—Washington Water Power Co. 

V. City of Coeur d*Aiene, Idaho, D. 
C.Idaho, 9 F.Supp. 268—^Missouri 
Utilities Co. v. City of California, 
Mo., D.C.MO., 8 F.Supp. 454, appeal 
dismissed, C.C.A., 79 F.2d 1003— 
Monamotor Oil Co. v. Johnson, D. 

C. Iowa, 8 F.Supp. 189, affirmed 64 
S.Ct 576, 292 U.S. 86, 78 L.Bd. 1141. 

Ala—James v. State, 107 So. 727, 21 
AlaApp. 295. 

Ariz.—^Dennis v. Jordan, 229 P.2d 692, 
71 Ariz. 480. 

Cal.—^Blumenthal v. D1 Giorgio Fruit 
Corp., 86 P.2d 680, SO Cal.App.2d 
11 . 

D.C—^International Workers Order v. 
McGrath, 182 F.2d 368, 86 U.S.App. 

D. C. 287, reversed on other grounds 

71 S.Ct 624, 841 U.S. 128, 95 L.Bd. ] 
817—Joint Anti-Fascist Refugee | 
Committee v. Clark, 177 F.2d 79, 86 i 
U.S.App.D.C. 265, reversed on other 
grounds Joint Anti-Fascist Refugee 
Committee v. McGrath, 71 S.Ct, 624, 
841 U.S. 123, 96 L.Ed. 817. i 

Fla—Corpus Juris Secundum cited in 
Steele v. Freel, 25 So.2d 501, 502, 
167 Fla 223. 

Ga—Cooper v. Rollins, 110 S.B. 726, 
152 Ga 588, 20 A.L.R. 1105. 

Idaho.—^Poffenroth v. Culinary Work¬ 
ers Union Local No. 828, 232 P.2d 
968, 71 Idaho 412. 

Ill.—People V. Estep, 126 N.B.2d 687 
—Spalding v. Granite City, 118 N. 
B.2d 667, 416 Ill. 274—Klein v. De¬ 
partment of Registration and Edu¬ 
cation, 106 N.B.2d 768, 412 Ill. 76, 
certiorari denied 73 S.Ct 93, 344 U. 
S. 866, 97 L,Bd. 664—Elliott v. Uni¬ 
versity of Illinois, 6 N.B.2d 647, 
365 IlL 838, certiorari denied 68 S. 
Ct 11, 302 U.S. 692, 82 L.Ed. 534, 
rehearing denied 58 S.Ct 133, 302 
U.S. 774, 82 L.Bd. 600—Winberry v. 
Hallihan, 197 N.E. 552, 861 IlL 121. 

Kan.—Corpus Juris Seoundnm cited 
in Smith v. Kansas City, 208 P.2d 
288, 286, 167 Kan. 684—^Kansas 
Utilities Co. V. City of Burlington, 
44 P.2d 228, 141 Kan. 926, appeal 
dismissed 56 S.Ct 81, 296 U.S. 658, 
80 L.Ed. 469. 

Ky.—Burrow v. Kapfhammer, 145 S. 

W. 2d 1067, 284 Ky. 768. 

La—Whitney Nat Bank of New Or¬ 
leans V. Little Creek Oil Co., 38 
So.2d 698, 212 La 949—Corpus Ju^ 
ris cited in Ricks v. Department of 
State Civil Service, 8 So.2d 49, 60, 
200 l^a 341—^Department of High- 
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ways V. Thomas, 7 So.2d 619, 200 
La 78. 

Md.—Seaboard Commercial Corp. v.. 
State Tax Commission, 29 A.2d 294r 
181 Md. 284. 

Mass.—^Fournier v. Troianello, 127 N.^ 
B.2d 167—^Assessors of Haverhill v^ 
New England Tel. & Tel. Co., 124 N. 
B.2d 917—^Horton v. Attorney Gen¬ 
eral, 169 N.E. 662, 269 Mass. 603. 
Minn .—^Kaljuste v. Hennepin County 
Sanatorium Commission, 61 N.W.2d 
767, 240 Minn. 407. 

Miss.—^Allen v. City of Kosciusko, 42 
So.2d 388, 207 Miss. 343. 

Mo.—Stribling v. Jolley, 246 S.W.2d 
885, 362 Mo. 995; transferred, see 
App., 263 S.W.2d 619—Sheehan v. 
First Nat Bank, 140 S.W.2d 1, 346 
Mo. 227—Citizens Mut. Fire & 
Lightning Ins. See. v. Schoen, 98 S. 

W.2d 669, transferred, see, App., 
106 S.W.2d 43—Ex parte Tartar, 
213 S.W. 94. 278 Mo. 866. 

Mont.—Thompson v. Tobacco Root 
Co-op. State Grazing Dlst., 198 P. 
2d 811, 121 Mont 445. 

N.J.—^Hudson & M. R. Co. v. Jersey 
City, 71 A.2d 220, 6 N.J.Super. 383. 
affirmed 75 A.2d 929, 6 N.J. 484. 

Koons V. Board of Com*rs of At¬ 
lantic City, 60 A.2a 869, 186 N.J. 
Law 204—Garden State Racing 
Ass*n V. New Jersey Racing Com¬ 
mission, 48 A.2d 669, 184 N.J.Law 
391. 

N.M—State v. Klantchnek, 288 P.2d 
619, 69 N.M, 284. 

N.T.—0*Kane v. State, 28 N.B.2d 905, 
283 N.Y. 439, reargument denied 29 
N.E.2d 666. 284 N.T. 691. 

People ex rel. Moffett v. Bates, 
93 N.T.S.2d 818, 276 App.Dlv. 88, af¬ 
firmed 93 N.B.2d 494, 801 N.Y. 697, 
certiorari denied 71 S.Ct. 88, 840 

U. S, 865, 96 L.Bd. 631. 

Central Westchester Humane Soc. 

V. Hllleboe, 116 N.Y.S,2d 403, 2.02 
Misa 881—Gold Sound v. City of 
New York, 89 N.Y.S.2d 860, 195 
Misa 291—^Ten Ten Lincoln Place 
V. Consolidated Edison Co. of N. 
Y., 78 N.Y,S.2d 2, 190 Misa 174, 
affirmed 77 N.Y.S.2d 168, 278 App. 
Div. 903, appeal denied 79 N.Y.S. 
2d 825, 278 App.Div. 973—Connelly 

‘ V. Department of Agriculture and 
Markets, 293 N.Y.S. 711, 162 Misa 
73. 

N.C.—^Turner v. City of Reidsville, 29 
S.E.2d 211, 224 N.C. 42~~*-Leonard v. 
Maxwell, 3 S.'E.2d 316, 216 N.C 89, 
appeal dismissed 60 S.Ct 175, 308 
U.S. 616, 84 L.Ed. 439. 

Ohio.—Corpus Juris Secundum elted 
in Angell v. City of Toledo, 91 N. 
B.2d 260, 264, 168 Ohio St 179.. 

Corpus Juris cited in State v. 
Eubank, 9 N.E.2d 1007, 1008, 66 
Ohio App. 1. > 

Chesbrough v. Western & South¬ 
ern Xiife Ins. Co^. Com.PL, 81 NJB. 
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enforce the* provision attacked.^^ -in other words, | when and as far as it is being, or is about to be, 
one may attack the constitutionality of a statute only j applied to his disadvantage and to raise the 


'2<1 392. affirmed, App., 81 N.mSd 
399, appeal dismissed 79 N.£].2d 909, 
149 OhiQ St. 678, certiorari denied 
69 S.Ct. 60, 335 ij.S. 825, 93 LrEd. 
379. 

Okl.—Shinn v. Oklahoma City, 87 P. 2 d 
136, 184 Okl. 236. 

Pa.*—Rich Hill Coal Co. v. Ghesnut, 
47 A2d 801, 365 Pa. 13—^Reeves v. 
Philadelphia Suburban Water Co., 
136 A 626, 288 Pa. 41S—National 
Autoniobile Service Incorporation 
of Pennsylvania v. Barfod, 136 A 
630, 288 Pa 227. 

Chester County Mut. Ins. Co. v. 
Hessner, Com.Pl., 63 Dauph.Co. 46. 
S.P.—State V. Reed, 63 N.W.2d 803 
—State V. Urban, 245 N.W. 474, 
60 S.D. 614. 

Tenn.—Donathan v. McMinn County, 
-218 ,S.W.2d 173, 187 Tenn. 220— 
Porter v. City of Paris, 201 S.W.2d 
688 , 184 Tenn. 556. 

Wash.—Blitsap Coimty v. City of 
Bremerton, 281 P.2d 841. 

Wis.—^Milwaukee Boston Store Co. v. 

American Federation of Hosiery 
. Workers, 69 'N.W.2d 762, 269 Wla 
338. 

Wyo.—Corpus Juris Secundum (Lttoted 
in Walgreen Coi v. State Board of 
Equalization, 246 P.2d 767, 770, 70 
Wyo. 193. 
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A consumer is not entitled to 
question the constitutionality of a 
statute imposing a motor fuel tax on 
distributors and dealers of such fuel. 
U.S.—Williams v. Riley, Cal.. 60 S. 
Ct 63, 280 U.S. 78, 74 LuEd, 176— 
Central Transfer Co.'v. Commercial 
Oil Co., U.C.MO.. 45 P.2d 400. 
Members of mutual fire insurance 
society could not resist assessment 
for fire loss occurring to school 
building, on grround that It was un¬ 
constitutional for school district to 
become a member of such a society, 
since members were not directly hurt 
by school district becoming a niem- 
ber of the society. 

Mo.—Citizens Mut. Fire & Lightning 
Ins: Soc. v. Schoen, 93 ,S.W.2d 669, 
transferred, see App., 105 S.W.2d 
, 43. ' 

It is not question of motivation but 
of possession of requisite Il]iancji;al in¬ 
terest that is, or is threatened to be, 
^ured by . unconstitutional conduct 
which ‘ determines jurisdiction of 
United States supreme court to ren¬ 
der option on federal question. . 
U^S.-^t)oremus v. Board of Education 
of Borough of laawthorhe, N.J., 72 
S.Ct. 394, .342 U.S. 429, 96 L.Ed. 475. 

53 « U.S.—^Pullman Co. v. Rlchard- 
. son. Cal., 43 S.Ct 866 , 261 US. 330, 
,67.L.Bd. 682. ‘ 

Herrera v. U. S., UACaL, 298 F. 
2d 216, certiorari denied 74 B.Ct 
.629, 847 U.S.* 927, 98.-L.Ed.-1689— 


Laugham v. State of California, 

C. C.ACaL, 77 F.2d 1006—Pauley 
V. State of California, C.CA.Cal., 
76 F.2d 120—Champlin Refining Co. 
V. Corporation Commission of State 
of Oklahoma, D.COkL, 61 P.2d 823, 
modified on other grounds 62 S. 
Ct 669, 286 U.S. 210, 76 L.Bd. 1062, 
86 AL.H 403. 

National Harness Mfrs.* Ass*n v. 
Federal Trade Commission, C.C.A 
Ohio, 268 F. 706. . ^ 

Ill.—Glertz V. Snyder, 135 N.E. 67, 
302 111.618. 

Iowa—^Fevold v. Board of Supers of 
Webster County, 210 N.W. 139, 202 
Iowa 1019. . , 

La— Corpus Juris cited in Ricks v. 
Department of State Civil Service, 
8 So.2d 49. 60, 200 La 341—Parker 
V. Police Jury of Rapides Parish, 
119 So. 876, 167 La 666. 

Neb.—State ex reL Nelson v. Butler, 
17 N.W.2d 683, 146 Neb. 688 . 

NJ).—Baird V. Rask, 234 N.W. 661. 
60 N.D. 432—State v. First State 
Bank of Jud, 202 N.W. 391, 62 N.D. 
231. 

Okl.—Postelwalt v. State, 228 P.<789, 
28 Okl.Cr. 17. 

Tenn.—^Rushing v, Tennessee Crime 
Commission. 117 S.W.2d 4, 178 
Tenn. 308. 

Tex.— Corpus Juris ^ted. ifi Dallas 
Taxicab Co. v. City of Dallas, Civ. 
App., 68 . S.W.2d 359, 863-^Hill v. 
Stnithvilie Independent School 
Dist, Civ.App., 239 S.W. 987, affirm¬ 
ed, Com.App., 261 S.W> 209. 

Utah.—Utah Mfrs.’ Ass’n v. Stewart, 
23 P.2d 229, 82 Utah 198. 

12 C.J, p 762 note 61. 

64. U.S.—United Public Workers of 
America' (C. I. O.) v. Mitchell, App. 

D. C.. 67 S.Ct. 666 , 830. U.S. 76, 91 

L. Ed. 764—^Utah Power & Light Co. 
V. Pfost, Idaho, 62 S.Ct 648, 286 

U. S. 166, 76 L.Bd. 1038—Rindge Co. 

V. Los Angeles County, Cal., 43 S. 
Ct. 689, 262 U.S. 700, 67 L.Bd. 1186 
—^Dahnke-Walker Milling Co. v. 
Bondurant, Ky., 42 S.Ct. 106, 267 U. 
S. 282, 66 L.EA 239. 

Harber v. Kentucky Ridge Coal 
• Co., C.AKy., 188 F.2d 62—Detroit 
Edison, Co. V. Securities & Ex¬ 
change. Commission, C.C.A 6 , 119 F. 
2d 780, certiorari denied 62 S.Ct. 
' 106," 314 U.S. >618, .86 L.Bd. 497— 
Vidal V. Stahmann Farms, C.CAN. 

M. ^ 93 F.2d 902—U S. Nat Bank of 

Omaha v. Pamp, C.CA:Neb., 83 F.2d 
493—^U. S. Nat Bank of Omaha, 
Neb., y. Pamp, C.C.ANeh., 77 F.2d 
9, 99 AL.R. 1370^William L. 

Ross & Co- V. Road Dist No. 4 of 

cShelby County, Tex^ D.dTex., 27 
F.2d 163. 

Bluford V. Canada, D.C.Mo., :32 
F.Supp^ 707, apf>eal dismissed 119 
- .F.2d 779-^ason v. American Brake 
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. Shoe & Foundry Co., D.C.C 0 I 0 ., 82 
F.Supp. 680—^Melton v. Railroad 
Commission of Texas, D.C.Tex., 10 
F.Supp. 984. 

CaL—Irvine v. Citrus Pest Dist No. 2 
of San Bernardino County, 144 P. 
2d 857, 62 Cal.App.2d 378—People 
V. Kellly, 129 P.2d 939, 64 CaLApp. 
2d 764. 

Fla—^Henderson v. Antonacci, 62 So. 
2 d 6 . 

Ga—^Wallace v. City of Atlanta, 38 
S.E.2d 596, 200 Ga 749. 

Idaho.—State v. Heitz, 288 P.2d 439, 
72 Idaho 107—^Polfenroth v. Culi¬ 
nary Workers Union. Local No. 328, 
232 P.2d 968, 71 Idaho 412—Al- 
berthesen v. State, 96 P.2d 437, .60 
Idaho 716. 

Ind.—City of Lebanon v. Public Serv¬ 
ice Co. of Indiana, 14 N.E.2d 719, 
214 Ind. 295, appeal dismissed 59 
S.Ct 84, 805 U.S. 668 , 83 L.Bd. 
362, rehearing denied 59 S.Ct 143, 
805 .U.S. 671, 83 L.Ed. 436. 

Kaa—Corpus Juris Seonndum cited 
in Smith V. Kansas City, 208 P.2d 
233, 286, 167 Kan. 684. 

Md.—^ECammbnd v. Lancaster, 71 A 2 d 
474, 483, 194 Md. 462. 

Minn.—State v. Meyer, 87 N.W.2d 3, 
228 Minn. 286—^Lee v, Delmont, 36 

N.W.2d 630, 228 Minn. 101—Stete 
ex rel. Smith v. Haveland, 25 N.W. 
2d 474, 228 Minn. 89,. 174 AL.R. 
644—Martin v. Wolfson, 16 N.W.2d 
884, 218 Mina 667—State v. Steele 
County Board of Comers, 232 N.W. 
737, 181 Mina 427, 71 AL.R. 1190. 

Mo.—State ex reL Police Retirement 
System of City of St Louis v. Mur¬ 
phy, 224 S.W.2d 68 , 359 Mo. 854. 

Mont.—Thompson v. Tobacco Root 
Co-op. State Grazing Dist, 193 P. 
2d 811, 121 Mont 445. 

Neb.—Corpus Juris Seouudnm quoted 
in State ex rel. Nelson v. Butler, 17 
N.W.2d 683, 691, 145 Neb. 638. 

Nev.—Corpus Juris Seonndum cited 
in Magee v. Whitacre, 106 P.2d 751, 
752, 60 Nev. 202. 

N-C.—Leonard v. Maxwell, 3 S.B.2d 
3 I 6 ,. 216 N.C. 89, appeal dismissed 
60 S.Ct 176, 308 U.S. 616, 84 L.Ed. 

439 . 

N,D.—Gunsch v. Gunsch, 67 N.W;2d 

. .311—Corpus Juris Secundum cited 
in Tooz V. State, 38 N.W.2d 286, 
290, 76 N.D. 599—Corpus Juris Se- 

. cundum quoted in Asbury Hospital 
V. Cass County, 7 N.W.2d 438, 466, 
72, N.D. 359—Anderson v. Byrne, 
242 N.W. 687, 62 N.D. 218—Minot 
Special School Dist No. 1 v. Ols- 

. ness, 208 N.W. 968, 63 N.D. 683, 46 
AL.R. . 1337—Wishek v. Hilden- 
brand, 204 N.W. 364, 62 N.D. 672— 
Bhderson v. Hildenhrand,'204 N.W. 
. 866 , 62 N.D. 633—State v. First 

. State Bank of Jud, 202 N.W. 891, 
62 N.D. 231-^State v. Milhollaa 135 
N.W. 292, 60 N.D. 184, 
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question he must show that the alleged unconstitu- | erates as to deprive him of a constitutional right,®® 
tional feature of the statute injures him and so op- | and, of course, it is. prerequisite that he establish in 


•^ls,_-Milwaukee Boston Store Co. v. 
American Federation of Hosiery 
Workers, 69 N:W.2d 762, 269 Wls. 
388 — Corpus Otirls Seounduzn. anot- 
ed in Pedrick v. First Nat. Bank 
of Bipon, 66 N.W.2d 154, 166, 267 
Wis. 436. 

'^yQ.._Corpu8 Juris Secundum quoted 
in Walgrreen Co. v. State Board of 
Bunalisatlon, 246 P.2d 767, 770, 70 
Wyo. 198— Corpus Juris Seoundum. 
cited in Kenosha Auto Transport 
Corporation v. City of Cheyenne, 
100 P:2d 109, 113, 65 Wyo. 298. 

55 . U.S.—Gangre Lumber Co. v. Row- 
ley, Wash., 66 S.Ct 125, 326 U.S. 
296, 90 L.Bd. 86—Coffman v. Breese 
Corp., N.J., 66 S.Ct. 298, 828 TT.S. 
316, 89 L.Bd. 2'64—Voeller v. Nell- 
ston Warehouse Co., Ohio, 61 S.Ct 
.876, 811 U.S. 681, 85 KEd. 822— 
Tennessee Electric Power Co. v. 
Tennessee Valley Authority, Tenn., 
69 B.Ct 366, 806 XJ.S. 118, 83 L. 
Ed. 643—Aikens v. Kingsbury, 88 
S.Ct 558, 2it XT'S. 484, 62 L.Ed. 
1226. 

Lee V. Roseberry, C.AKy., 200 F. 
2d 165—^Tower Realtji^ Co, v. City 
of Bast Detroit, Mich., C.A.6, 185 
' F.2d 690, opinion supplemented 
188 P.2d 868—Alaska S. S. Co. v. 
Mullaney, C.A.Alaska, 180 F.2d 805 
—Sheldon v. Griffin, C.A.Alaska, 174 
F.2d 882—^Taylor v. Brown, Em. 
App., 187 F.2d 654; certiorari denied 
64 act 194, 820 XJ.S. 787, 88 L.Bd. 
478. 

. Hoffman v, O’Brien, D.C.N.Y., 88 
. F.Supp. 490, affirmed 70 S.Ct 982, 
889 tr.S. 966, 94 L.Bd, 1367— U. S. v. 
Allbaugh, D.C.Neb., 88 F.Supp. 109, 
modified on other grounds Allbaugh 
V. U. a, 184 F.2d 109, certiorari 
denied 71 S.Ct 281, 840 U.S. 905, 
95 L.Ed. 665. 

Burk-Waggoner Oil Ass’n v. Hop- 
. kins, D.CTex., 296 F. 492, affirmed 
46 act 48, 269 U.a 110, 70 L.Ed. 
188—^Panama R. Co. v. Johnson, C. 
aAN.Y., 289 F. 964, affirmed 44 
•act . 891, 264 U.S. 876, 68 L.Ed. 
748—Shwab v. Doyle, CCAuMich., 
269 . F. 821, Judgment reversed on 
other groimds 42 S.Ct 891, 258 U. 
S. 529, 66 L.Ed. 747, 26 A.L.R. 1454. 
GaL—American Distilling Co. v. John¬ 
son, 281 P.id 698—Hubbard v. Del¬ 
ta Co., 288 P.2d 621, 108 Cal.App.2d 
172—In re Monks’ Estate, 120 P. 
2d 167, 48 Cal.App.2d 608, appeal 
dismissed Monks v. Lee, 63 S.Ct 50, 
817 U.S. 590, 87 L.Ed. 488, rehearing 
denied 68 S.Ct 823, 317 U.S, 711, 87 
. L.Ea 666. 

Colo.—Jackson v. City and County of 
Denver, 124 P.2d 240, 100 Colo. 196. 
-Conn.—Carroll v. Socony-Vacuum Oil 
Co., 68 A2d 299, 136 Conn. 49. 
Dei.r-<?jB^d^ ;CouTt Apartments v. 
Hartnett, 65 A.2d 231, 6 Ten^ L { 


D.C.—^Intematlonal Workers Order v. 
McGrath, 182 P.2d 368, 86 U.S.App. 
D.C. 287, reversed on other grounds 

71 act 624, 341 U.S. 123, 9,5 L.Bd. 
817—National Maritime Union of 
America v. Herzog, D.C., 78 F.Supp. 
146, affirmed 68 aCt 1529, 884 

U. a 864, 92 L.Bd. 1776. 

Fla.—^North Bay Village v. * Isle of 
Dreams Broadcasting Corp., 46 So. 
2d 496—State ex reL McClure v. 
Sullivan, 48 So.2d 488^—^Lykes Bros. 

V. Board of Com’rs of Everglades 
Drainage Diet, 41 So.2d 898, fol¬ 
lowed in 41 So.2d 901—Shad v. De 
Witt, 27 So.2d 617, 168 Fla. 27. 

Ga.—Messenheimer v. Windt, 87 S.B. 
2d 402, 211 Ga. 576—Mulling v. 
Houlihan, 65 S.E.2d 150, 205 Ga. 
786, certiorari denied 70 S.Ct 486, 
838 U.S. 948, 94 L.Ed. 585. 

Idaho.—State v. Heltz, 238 P.2d 439, 

72 Idaho 107—^Alberthesen v. State, 
96 P.2d 487, 60 Idaho 716. 

Ill.—People V. Estep, 126 N.B.2d 687. 
La.— Corpus Juris cited iu Ricks v. 
Department of State Civil Service, 
8 So.2d 49, 60, 200 La. 841— Corpus 
Juris quoted iu State v. Standard 
Oil Co. of Louisiana, 178 So. 601, 
611, 188 La. 978— Corpus Juris 
quoted iu Interstate Trust & Bank¬ 
ing Co. V. Baker, 126 So. 54, 56, 169 
La. 766. 

Minn,—State ex reL Smith v. Have- 
land, 25 N.W.2d 474, 223 Minn. 89, 
174 AL.R 544—State v. Indus¬ 
trial Tool & Die Works, 21 N.W.2d 
31, 220 Minn. 591—Martin v. Wolf- 
son, 16 N.W.2d 884, 218 Minn. 667. 
Mont.—Chovahak v. Matthews, 188 P. 

2d 582, 120 Mont 620. 

Neb.— Corpus Juris quoted lu State 
ex rel. Nelson v. Butler, 17 N.W. 
2d 603, 692, 145 Neb. 688. 

N.J.—^Public Service Coordinated 
’ Transport v. Newark-Ellzabeth In¬ 
dependent Bus Owners Ass’n, 69 A 
2d 22, 3 N.J. 118. 

Koons V. Board of Com'rs of At¬ 
lantic City, 47 A2d 689, 134 N.J. 
Law 829, affirmed 50 A2d 869, 135 
N.J.Law 204. 

Reiner v. Fidelity Union Trust 
Co., 8 A2d 176, 126 N.J.Bq. 78, 
reversed on other grounds 13 A 
2d 291, 127 N.J.Bq. 377, 128 AL.R. 
964. 

N.Y.—Noyes v. Erie & Wyoming 
Farmers Co-op. Corp., 22 N.E.2d' 
334, 281 N.Y. 187. 

Schutt V. MacDuff, 127 N.Y.S.2d; 
116, 205 Mlsc. 43—^Mid-States 

Freight Lines v. Bates, 111 N.Y.S. 
2d 668, 200 Mlsc. 885, affirmed 111' 
N.Y.S.2d 678, 279 App.Div. 461, af- 
' firmed 107 N.E.2d 603, 804 N.Y. 700, 

* reargument denied 109 N.E.2d 82, 
304 N.Y. 788, certiorari denied 73 
S.Ct 648, 845 U.S. 908, 97 L.Ed; 
1344—^Lederman v. Board of Edu-* 

■ cation of City of New York, 96 N.Y, 
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S.2d 114, 196 Mlsc. 873, reversed on 
other grounds 96 N.Y.S.2d 466, 276 
App.Div. 527, affirmed 95 N.E.2d 
806, 301 N.Y, 476, aflarmed Adler v. 
Board of Education of City of New 
York, 72 S.Ct 380, 842 U.S: 486, 
96 L.Bd. 617, 27 AL.R.2d 472— 
Long V. Somervell, 22 N.Y.S.2d 931, 

' 176 Mlsc. 119, affirmed 27 N.Y.S.2d 
446, 261 App.Div. 946—^People V. 
Mumford, 12 N.Y.S.2d 926, 171 Misc. 

. .897. 

N.C.—Matros v. Owen, 60 S.E.2d 609, 
229 N.C. 472—Worley v. Pipes, 60 
S.B.2d 604, 229 N.a 466-rTurner v. 
City of Reidsville, 29 S.B.2d 211, 
224 N.a 42. 

N.D.—^Benson v. Schneider, 68 N.W. 2d 
666—Tooz V. State, 38 N.W.2d 286, 
76 N.D. 599—Corpus Juris Secun¬ 
dum quoted In Asbury Hospital v. 
Cass County, 7 N.W.2d 438, 466, . 
72 N.D. 369. 

Ohio.—^Rollman & Sons Co. v. Board 
of Revision of Hamilton County, 
127 N.B.2d 1, 163 Ohio St. 863. 

Chesbrough v. Western & South¬ 
ern Life Ins. Co., Com.PL, 81 N.B. 
2d 892, affirmed, App., 8i N.E.2d 
899, appeal dismissed 79 N.E.2d 909, 
149 Ohio St 578, certiorari denied 
69 S.Ct 60, 836 U.S. 825, 98 L.Bd. 
879—Russell v. State Bridge Com¬ 
mission, 6 Ohio Supp. 24, app^ 
dismissed 42 N.E.2d 164. 

Pa.—^Brie Lighting Co. v. Pennsylva¬ 
nia Public Utility Commission, 198 
A 901, 131 Pa.Super. 190—^Rohrer 
V. Milk Control Board, 184 A 183, 
121 Pa.Super. 281. 

Philadelphia Coca-Cpla Bottling 
Co. V. Harris, Com.PL, 63 Dauph.Co. 
206—Coinmonwealth v. Campbell, 
Quar.Sess., 29 Brie Co. 113^-Com- 
monwealth v. Marksoh Coal Co„ 
Com.Pl., 43 Sch.Leg.Rec. 90. 

R.I.—Sayles v. Foley, (Blomqulst), 96 
A 340, 38 R.I. 484. • ; 

Tenn.—State ex rel. Turner v., Wil- 

. son, 264 S,W.2d 796, 196 Tenn. 162 
—Troutman v. Crippen, 212 S.W. 
2d 33, 186 Tenn. 469. 

Tex,—English Freight Co. v. Knox, 
Civ.App., 180 S.W.2d 633, error re¬ 
fused. 

Va.—^Avery v. Beale, 80 S.E.2d 684, 
195 Va. 690—Chesapeake & Ohio 
Canal Co. v. Great, Falls Power Co., 
129 S.E. 731, 143 Va.' 697, certio¬ 
rari denied 46 S.Ct 360, 270 U.S. 
660, 70 L.Ed. 780. 

Wash.—State v. Canyon Lumber 
Corp., 284 P.2d 816—Kitsap Coun¬ 
ty V. City of Bremerton, 281 P.2d 
841. 

W.Va— Corpus Juris cited iu Belhas- 
sen V. -Town of laeger, 166 S.B. 10, 
11, 112 W.Va. 698. 

Wis.—Schutt V. City of Kenosha; 44 

• N.W.2d, 902, 258 Wls. 88—Booth 
Fisheries Co. v. Industrial Commis¬ 
sion, 200 N.W. 775, 186 Wi«. 12?, af- 
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himself the -claimed right which is alleged to be in- 
fringed.56 A showing only of such interest in the 
subject of the suit as the public generally has is 
not sufficient to warrant the exercise of judicial 
power to determine the constitutionality of a stat- 
ute.56.6 Inevitable pecuniary damage is not the 
test of the sufficiency of plaintiffs interest to test 
the alleged unconstitutionality of a law, but the 
whole question is whether the damage claimed 
\ 


springs directly to plaintiff from the law enforce¬ 
ment agency, and if it is incidental or indirect, the 
jurisdiction of the court may not be invoked.5®*^® 

A person ordinarily is precluded from challenging 
the constitutionality of governmental action by in¬ 
voking the rights of others,5®*i5 and it is not suffi¬ 
cient that the statute or administrative regulation 
is unconstitutional as to other persons or classes 
of persons it must affirmatively appear that the 


firmed Booth Fisheries Co. v. In- 
‘dustrial Commission of Wisconsin, 
46 act 491, 271 U.a 208, 70 L.Bd. 
^90 8—^Northern Wisconsin Co-op. 
Tobacco Pool v. Bekkedal, 197 N.W. 
936, 182 Wis. 671. 

Wyo.—In re Bdelmon’s Estate, 228 P. 
2d 408, 68 Wyo. 30—Campbell v. 
Wyoming* Development Co., 100 P. 
2d 124, 55 Wyo. 347, rehearing de¬ 
nied 102 P.2d 74B, 66 Wyo. 347. 

12 C.J. p 762 note 62; 

One who Is xiot injured by the op¬ 
eration of a legislative enactment 
has not been deprived by it of either 
constitutional right or of property 
so as to be authorized to test va¬ 
lidity of enactment. 

U,S.—^Merced Dredging Co. v, Merced 
County, D.C.CaL, 67 F.Supp. 698. 

se. xr.a—Wissner v. Wissner, Cal., 
70 act 398, 338 U.a 665, 94 L. 
Ed. 424, rehearing denied 70 S.Ct 
619, 339 U.a 926, 94 L.Ed. 1848. 
Axk.—W. B. Worthen Co. v. Delin¬ 
quent Lands, 76 S.W.2d 62, 189 
Ark. 115, reversed on other grounds 
W. B, Worthen Co. ex rel. Board 
of Com’rs of Street Improvement 
Dist No, 613, of Little Rock, Ark., 
V. Elavanaugh, 65 S.Ct. 565, 295 U. 
a 66, 79 L.Bd. 1298, 97 AL.R. 906. 
Iowa.—Scott County v. Johnson, 222 
N.W. 878, 209 Iowa 218, 

Keb.—Corpus Juris Secundum quoted 
In State ex rel. Nelson v. Butler, 
17 N.W.2d 683, 691, 146 Neb. 688. 

Absence of vested right 
As subtenants have no vested prop¬ 
erty rights to sue either the lessee 
or the lessor because of Injuries sus¬ 
tained by reason of defects in the 
leased premises, such subtenants can¬ 
not complain that a statute gives the 
lessor and lessee the right to agree 
between themselves, without notice to 
the subtenants, as to which shall be 
liable. 

La.—^Paul V. Nolen, App., 166 So. 609. 
Bight to be free from competition 
U.a —^Tennessee Electric Power Co. 
V. Tennessee ’ Valley Authority, 
Tenn., 69 S.Ct. 866, 866 U.S. 118, 
$3 L.Ed. 548. 

BeJS Mont.*^—Chovanak v. Matthews, 
188 P.2d 682, 120 Mont. 520. 

56.10 N.Y.—Gold Sound v. City of 
New York, 89 N.Y.a2d 860, 196 
Mlsa 29L 


66.15 U.S.—^Barrows v. Jackson, Cal., 
73 act 1031, 346 U.S. 249, 97 L.Bd. 
1686, rehearing denied 74 S,Ct 19, 
346 U.a 841, 98 L.Bd, 861. 

Ariz.—^Begay v. Miller, 222 P.2d 624, 
70 Ariz. 380. 

Fla.—Steele v. Freel, 26 So.2d 601, 
167 Fla. 228. 

57- U.S.—Anderson Nat Bank v. 
Luckett Ky.. 64 S.Ct 699, 321 U.S. 
233, 88 L.Ed. 692, 161 A.L.R. 824— 
Tileston v. Ullman, Conn., 63 S. 
Ct 493, 818 U.a 44, 87 L.Bd. 603— 
Tennessee Electric Power Co. v. 
Tennessee Valley Authority, Tenn.. 
69 act 366, 806 U.S. 118, 83 L.Ed 
643—Bourjois, Inc., v. Chapman. 
Me., 67 act 691, SOI U.S. 183, 81 
L.Bd. 1027—Virginian Ry. Co. v. 
System Federation No. 40, Va., 57 
act 692, 300 U.a 615, 81 L.Bd. 789 
—^Blackmer v. U. S., App.D.C., 62 
act 252, 284 U.a 421, .76 L.Bd. 
376—^^tna Ins. Co. v. Hyde, Mo., 

48 act. 174, 276 U.S. 440, 72 L.Ed. 
367—^Dayton-Qoose Creek Ry. :Co. 
V. U. a, Tex., 44 S.Ct 169, 268 U. 
a 466, 68 L.Bd, 388, 33 A.L.R. 472 
—Jeffrey Mfg. Co, v. Blagg, Ohio, 
35 act 167, 286 U.S. 671, 269 
L.Ed. 364. 

Brown v. -Ramsey, C.AA.rk., 185 
F.2d 226—^Madison Park Corp. v. 
Bowles, Em.App., 140 F.2d 316— 
Wells Fargo Bank & Union Trust 
Co. V. Imperial Irr. Dist, C.C.A 
Cal., 136 F.2d 539, certiorari denied 
64 act 784, 321 U.S. 787, 88. L.Bd, 
1078, rehearing denied 64 S.Ct 940, 
822 U.a 767, 88 L.Bd. 1693—Schick 
V. City of New Orleans, C.C.A.La., 

49 F.2d 870, certiorari denied 62 S. 

, Ct 84. 284 U.a 656, 76 L.Ed. 566— 

Ketcham v. State of Iowa, C..C,A. 
Iowa, 41 F.2d 38—Marx v. May- 
bury, D.C.Wash., .36 F.2d 397, ap¬ 
peal dismissed 52 S.Ct 5, 284 U.S.' 
691, 76 L.Bd. 583—United Drug Co. 
V. Graves, D.C.Ala., 34 P.2d 808. 

Russo v.’ Reed, D.C.Me., 98 F. 
Supp. 554—^Alaska S. S. Co. v. Mul- 
laney, D.C.Alaska, 84 F.Supp. 661, 
afBrmed, CA., 180 F.2d 805—Bux- 
bom V. City of Riverside, D.C.OaL, 
29 F.Supp. 3—Tennessee Electric 
Power Co. v. TeJi*^®ssee Valley Au- 
thQr:ity; D.C.Tenn., 21 F.Supp, 947— 
Securities and Exchange Commis¬ 
sion v. Electric-Bond & Share Co., 
D.aN.Y., 18 F.Supp. 131, affirmed, 
g.C.A., 93 F.2d 680, affirmed 5i S; 
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ct. 678, 303 U.a 419, 82 L..Bd. 936, 
116 A.L.R. 105—Securities & Ex¬ 
change Commission v. Torr, D.C. 
N.Y., 15 F.Supp. 815, reversed on 
other grounds, C.C.A, 87 F.2d 446 
—^Reppel V. Board of Liquidation, 
D.C.La, 11 F.Supp. 799—^Meyer 
Const Co. V. Corbett, D.C.CaL, 7 F. 
Supp. 616—^Deppman v. Murray, D. 
C.Wash., 5 F.Supp. 661—^Mintz v. 
Baldwin, D.C.N.Y., 2 F.Supp. 700, 
affirmed 53 S.Ct 611, 289 U.S. 846, 
77 LiSd. 1246—Southern. Realty 
Corporation v. McCallum, b.C.Tex., 
i F.Supp. 614, affirmed, C.C.A., 66 
F.2d 934, certiorari denied Southern 
Realty Corporation v. Heath, 64 S. 
Ct 127, 290 U.S. 692, 78 L.Bd, 596. 

Chicago & N. W. Ry. Co. v. Rail¬ 
road and Warehouse Commission 
of Minnesota, D.C.Minn., 280 F. 
887—Orr v. Allen, D.COhio, 246 F. 
486, affirmed 39 S.Ct 28, 248 U.S. 
35, 63 L.Ed. 109. 

Ala.—^Marcet v. Board of Plumbers 
Examination and Registration of 
Alabama, 29 So.2d 833, 249 Alcu 48 
—State ex rel. Hlghsmith v. Brown 
Service Funeral Co., 182 So. 18, 236 
Ala. 249. 

Ariz.—Brophy v. Powell, 121 P.2d 647, 
58 Ariz. 643—Kirby v. Kirby, 206 P. 
406, 24 Ariz. 9. . 

Ark.—^Llenhart v. Burton, 181 S.W.2d 
468, 207 Ark. 639. 

Cal.—^Ex parte Willing, 86 P.2d 663, 
12 Cal.2d 691^—People v. Perry, 298 
P. 19, 212 Cal. 186, 76 AL.R. 1831. 

California State Auto. Ass’n In¬ 
ter-Insurance Bureau v. Downey, 
216 P.2d 882, 96 Cal.App.2d 876, af¬ 
firmed California State Auto. Ass*n 
Inter-Insurance Bureau v. Maloney, 
71 S.Ct 601, 341 U:S. 106, 95 L.Ed. 
788—Patek v. California Cotton 
Mills, 40 P.2d 927, 4 Cal.App.2d 12— 
Ex parte Ruppe, 252 P. 746, 80 Cal. 
App. 629. 

Cold.-Rinn v. Bedford, 84 P.2d 827, 
102 Colo. 475—U. S. Building & 

. Loan Ass'n v. McClelland, 36 P.2d 
164, 95 Colo. 292, certiorari denied 
55 S.Ct 861, 294 U.a 706, 79 L.Bd. 
1241. 

D.C.—Lalpldes v. Clark, 176 P.2d 619, 
85 U.aApp.D.C. 101, certiorari de¬ 
nied 70 act 101, 338 U.a 860, 94 L. 
Ed. 627, rehearing denied Lapides 
V. McGrath, 70 S.Ct 187, 338 U.S. 
888, 94 L.Ed. 546—Duehay v. Aca¬ 
cia Mut Life Ins. Col, 105 F.2d 768, 
,70 App.D.a 246, 124 A.L.R. 1268— 
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person attacking the statute comes within the class | of persons affected by it^* So, a party benefited. 


Wallace v. Ganley, 96 P.2d 364, 
68 App.D.C. 236. 

Fla.—State ex rel. Gore v. Chilllng- 
worth, 171 So. 649, 126 Fla. 645— 
State ex rel. Johnson v. City of 
Sarasota, 109 So. 473, 92 Fla. 563. 

jll,—Johnson r. Halpin, 108 N.B,2d 
439, 413 IlL 267, certiorari denied 
73 S.Ct 781, 346 U.S. 923, 97 Li.Bd. 
1355—^People v. Sweltzer, 118 N.E. 
477, 282 Ill. 171. 

Lausen v. Board of Supers of 
Harrison County, 214 N.W. 682, 204 
Iowa 30. 

Ky.—Holt V. Clements, 97 S.W.2d 
397, 266 Ky. 646—Tincher v. Com¬ 
monwealth, 271 S.W. 1066, 208 Ky. 
661 —^Liberty Warehouse Co. v. 
Burley Tobacco Growers* Co-op. 
Ass*n, 271 S.W. 696, 208 Ky. 643, 
affirmed 48 S.Ct 291. 276 U.S. 1, 72 
U.Ed. 473. 

Lia.—Corpus OPoxls cited lu Ricks v. 
Department of State Civil Service, 
8 So.2d 49, 60, 200 La. 341—Stand¬ 
ard Oil Co. of Louisiana v. Fonte¬ 
not, 4 So.2d 634, 198 La. 64 4 — P ea- 
vy-Wilson Lumber Co. v. Police Ju¬ 
ry of Sabine Parish, 86 So. 913, 148 
La. 359. 

—Seaboard Commercial Corp. v. 
State Tax Commission, 29 A.2d 294, 
181 Md. 234. 

Mass.—Nichols v. Commissioner of 
Public Welfare, 40 N.B,2d 275, 311 
Mass. 126. 

Mich.—General Motors Corp. v. Read, 
293 N.W. 751, 294 Mich. 658, 130 
A.L,R 429. 

Minn.—^Kaljuste v. Hennepin County 
Sanatorium Commission, 61 N.W. 2d 
767, 240 Minn. 407—State v. Casual¬ 
ty Mut. Ins. Co., 6 N.W.2d 800, 213 
Minn. 228—^Mesaba Loan Co. v. 
Sher, 282 N.W. 823, 203 Minn. 689. 

Miss.—Clark v. State, 152 So. 820, 169 
Miss. 369. I 

Mo.—Ballentine v. Nester, 164 S.W.2d 
378, 360 Mo. 58. 

Mont—^Thompson v. Tobacco Root 
Co-op. State Grazing Dist, 193 P. 
2d ill, 121 Mont 445. 

Neb.—^Urbach v. City of Omaha, 168 
N.W. 307, 101 Neb. 814, L.R.A. 
1917B 1163. 

Nev.—^Pershing County v. Sixth Ju¬ 
dicial Dist Court 181 P. 960, 43 
Nev. 78, rehearing denied 183 P. 
314, 43 Nev. 78. 

N.Y.—Guardian Life Ins. Co. of 
America v. Chapman, 97 N.E. 2d 877, 
302 N.Y. 226—^People v. Kimz, 90 
N.B.2d 465, .300 N.Y. 273, reversed 
on other grounds 71 S.Ct. 312, 840 
U.S, 290, 95 L.Bd. 280, and 71 S.Ct 
828, 340 U.S. 268, 95 L.Ed. 267, mo¬ 
tion granted 98 N.B.2d 493, 302 N, 
T. 704—People ex rel. Durham 
Realty Corporation v. La Petra, 130 
N.E?. 601, 230 N.Y. 429, 16 A.L.R. 
152—^People ex rel. Brixton Oper- 
,ating Corporation v. La Petra, 130 
N.B. 601, 280 N.Y. 429, 16 A.L.R. 


152, error dismissed 42 S.Ct 47, 267 
U.S. 665, 66 L.Ed. 424—Robert Dol¬ 
lar Co. V. Canadian Car & Foundry 
Co., 116 N.B. 711, 220 N.Y. 270. 

Gold Sound v. City of New York. 
89 N.Y.S.2d 860, 195 Misc. 291— 
Benedetto v. Kern, 4 N.Y.S.2d 844, 
167 Misc. 831. affirmed 7 N.Y.S.2d 
227, 256 Apl?.Div. 753, alHrmed 19 
N.E.2d 92, 279 N.Y. 798. 

N.C.—Yarborough v. North Carolina 
Park Commission, 145 S.E. 663, 196 
N.C. 284. 

N.D.—^Benson v. Schneider, 68 N.W. 
2d 655—Olson v. Ross, 167 N.W. 
385, 89 N.D. 372. 

Pa.—Commonwealth v. Evans, 40 A. 
2d 137, 156 Pa.Sup6r. 321. 

In re Certain Moneys in Custody 
of Harrisburg Gas Co., Harrisburg, 
Com.Pl., 48 DaupKCo. 284. 

S.C.—^Dillon County v. Maryland Cas. 

Co., 69 S.E.2d 640, 217 S.C. 66. 
Tenn.—^Penn-Dixle Cement Corp. v. 
Klzer, 260 S.W.2d 904. 194 Tenn. 
412, appeal dismissed 73 S.Ct 212, 
344 U.S. 890, 97 L.Ed. 689, Penn -1 
Dixie Cement Corp. v. Dickinson, 
73 S.Ct 212, 344 U.S. 890, 97 L. 
Ed. 689—^East Tennessee & West¬ 
ern North Carolina Motor Transp. 
Co. V. Carden, 60 S.W.2d 230, 164 
Tenn. 416—^Frazier v. Lindsey, 36 
S.W.2d 436, 162 Tenn. 228—Spen- 
cer-Sturla Co. v. City of Memphis, 
290 S.W. 608, 155 Tenn. 70. 

Va.—^Avery v. Beale, 80 S.E.2d 684. 
195 Va. 690—Morgan v. Common¬ 
wealth, 191 S.B. 791, 168 Va. 731, 
111 A.L,R. 62. 

Wis.—Joint School Dist. No. 1 of 
the City of Arcadia v. Boyd, 70 N. 
W.2d 630—Corpus JUzls dted In 
Verhelst Const Co. v. Galles, 285 
N.W. 656, 558, 204 Wis. 96. 

Wyo.—Corpus Juris cited iu In re 
Edelman*s Estate, 228 P.2d 408, 415, 
68 Wyo. 30—Corpus Juris cited lu 
Public Service Commission of 
Wyoming v. Grlmshaw, 53 P.2d 1, 
3, 49 Wyo. 158—Corpus Juris cited 
in State v. Cole, 299 P. 1040, 1044, 
43 Wyo. 209*—Corpus Juris cited In 
Salt Creek Transp. Co. v. Public 
Service Commission of Wyoming, 
263 P. 621, 623, 37 Wyo. 488. 

12 C.J. p 762 note 63. 

**On6 challenging a statute must 
clearly show that in its operation it 
is unconstitutional as to him in his 
situation. The fact that it may be 
unconstitutional as to others in other 
varying circumstances and asserting 
Its invalidity when applied to far¬ 
fetched imaginary cases is not suf¬ 
ficient,** 

Va.—^Morgan v. Commonwealth, 191 
SlE. 791, 793, 168 Va. 731, 111 A.L. 
R. 62. , 

“Vicarious complaints will not 
serve.*’ 

U.S.—^Kuhner v. Irving Trust Co., C. 
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C.A.N.Y., 86 F.2d 85, 38. affirmed 
67 S.Ct. 298, 299 U.S. 446, 81 L.Ed. 
340. 

Au agent of a person affected by a 
statute may not auestion its consti¬ 
tutionality. 

N.Y.—Scheler v. Mitchell, 176 N.Y.S. 

697, 188 App.Div. 182. 

12 C.J. p 762 note 63 [1]. 

An employer may not urge that a 
court order violates the rights of his 
employees. 

Tex—^Texas Co. v. Honaker, Clv.App., 
282 S.W. 879, error refused 283 S. 
W. 1071, 116 Tex 609. 

Savings bank may not question In 
behalf of its depositors, but may 
question in its own behalf, the con¬ 
stitutionality of a statute requiring 
the payment by the bank to the state 
under certain circumstances of de- 
ivosits that have remained Inactive 
and unclaimed for a certain length of 
time. 

Pa.—Commonwealth v. Dollar Sav. 
Bank, 102 A. 569, 259 Pa. 138, 1 A.L. 
R 1048. 

12 aj. p 762 note 62 [e]. 

Private schools 

While corporations conducting pri¬ 
vate schools cannot, in challenging 
the constitutionality of. a statute re¬ 
quiring all normal children between 
certain ages to attend public schools, 
claim for themselves the constitu¬ 
tional rights of parents and children 
in the matter of selection of schools, 
they can complain that their busi¬ 
ness and property is threatened with 
destruction through the state’s un¬ 
warranted interference with such 
rights of parents and children. 

U.S.—^Pierce v. Society of the Sisters 
of the Holy Names of Jesus and 
Mary. Or.. 46 S.Ct. 571, 268 U.S. 
610, 69 L.Bd. 1070, 29 A.L.R. 468. 

58b U.S.—^Barrows v. Jackson, Cal., 
73 S.Ct. 1031, 346 U.S. 249, 97 L.Bd. 
1686, rehearing denied 74 S.Ct. 19, 
346 U.S. 841, 98 L.Bd. 361—Ala¬ 
bama State Federation of Labor, 
Local Union No. 103, United Broth, 
of Carpenters and Joiners of Amer¬ 
ica V. McAdory, Ala., 65 S.Ct. 1384, 
326 U.S. 450, 89 L.Ed. 1725—Ten¬ 
nessee Electric Power Co. v. Ten¬ 
nessee Valley Authority, Tenn., 69 
S.Ct 3-66, 306 U.S. 118, 83 L.Bd. 543. 
—^Heald v. District of Columbia, 
ApPbD.C., 42 S.Ct. 434,. 259 U.S. 114, 
66 L,Bd. 852. 

Heitsch V. Kavanagh, C.A.Mich., 
200 P.2d. 178, certiorari denied 73 
S.Ct. 829, 345 U.S. 939, 97 L.Ed. 
1365—Grplbert v. Board of Rail¬ 
road Com’rs of State of Iowa, D. 
C.Iowa, 60 P.2d 321—^Ketcham v. 
State of Iowa, C.C.A.Iowa, 41 F. 
2d 38. 

Albertson v, Millard, D.C.Mich., 
106 F.Supp, 635, vacated qn other 
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rather than injured, by the operation of a statute 
niay not question its constitutionality 3 but a claim 
that the statiite was passed for the benefit of per¬ 
sons of the same class as plaintiff does not preclude 
him from attacking, the constitutionality of the stat¬ 
ute where he sets forth a direct and substantial inva¬ 
sion of his constitutional rights. 

Where the performance of certain acts is neces- 


srrounds 73 S.Ct 600, 845 U.S. 242, 
97 L.Ed. 988—Alaska S. S. Co. v. 
Mullaney, D.C.Alaska, 84 F.Supp. 
661, affirmed, C.A., 180 P.2d 806— 
IT. S. V. Rock Royal Co-op., D.C. 
IT.Y., 26 F.Supp. 534, modified on 
other grounds 69 S.Ct. '993, 307 U. 
S. 533, 83 Ii.Ed. 1446, rehearlnsr de¬ 
nied 60 S.Ct. 66. 308 U.S. 631, 84 
L.Ed. 526, Dairymen’s League Co¬ 
operative Ass’n V. Rock Royal Co¬ 
op., 60 S.Ct. 66, 308 U.S. 631, 84 
L.Ed. 626, and Metropolitan Co¬ 
operative Milk Producers Bargain¬ 
ing Agency v,. Rock Royal. Co-op., 
60 S.Ct. 67, 808 U.S.- 631, 84 L.Ed. 
626. 

Brougham -v. Kionsas City. D.C. 
Mo., 263 P. 116. 

Ariz.—^Brophy v. Powell, 121 P.2d 
647, 58 Arlz. 648. 

Cal.—^Ray v. Parker, 101 P.2d 665, 15 
Cal.2d 276—Connecticut Light & 
Power Co, v. Town of Southbury, 
111 A. 363, 95 Conn. 242. 

D.C.—^Duehay v. Acacia Mut, Life Ins, 
Co., 105 P.2d 768, 70 App.D.C. 245, 
124 A.L.R. 1268. 

Ga.—^Hazelton v. City of Atlanta, 93 
S.B, 202, 147 Ga 207, error dis¬ 
missed 39 S.Ct 385, 249 U.S. 620, 
63 L.Bd. 805. 

Ill.—iDu Bois V. Gibbons, 118 N.E. 
2d 296. 2 I11.2d 892-^alfe v. Crut- 
tenden, 107 N.E.2d 715, 412 Ill. 606 
—City of Elmhurst v, Buettgeni 68 
N.E.2d 278, 894 Ill. 248. 

Ky.—^Preston v. Clements, 232 S.W. 

2d 85, 313 Ky. 479. * 

La.—Corpnos Juris cited in .Ricks v. 
Department of State Civil Service, 

8 So.2d 49, 60, 200 La 341. 

Mass.—^Moxrissey State Ballot Law 
Commission, 43 N.E.2d 385., 312 
Mass. 121—Amory v. Assessors of 
Boston, 87 N.E,2d 459, 310 Mass. 
199. 

Minn.—State V.. Industrial Tool & Die 
.Works, 21 N.W.2d 31, 220 Minn. 691. 
N. J.—^Reiner v.. Fidelity Union Trust 
Co., 8 A.2d 175, 126 N-XEq! 78, re^ 
versed on other grounds 13 A.2d 
291, 127 JT-LEa. 377, 128 A.L.R. 
964. 

N.T,—Thompson y. Wallin. 96 .N.T. 
S.2d 784, 276 App.Div. 463, .affirmed 

95 N.E.2d 806, SOI n'y. 476,' appeal 
•dismissed 72^ S.Ct 92, 342 U.S. 8^1, 

96 L.Ed. 607. 

Pratt V. La Guardla, 47 lsr.Y.S.2d 
859, 182 Misc. 462/ affirmed 52 N.Y. 


sary to bring a person within the operation of a 
statute, one who has not performed these acts may 
not question the constitutionality of the statute. 
So, in an action to enjoin the violation of a statute, 
a determination that the acts complained of were 
. not a violation of the statute deprives the defendant 
of standing to attack the constitutionality of the 
statute.®^-^ The fact that a particular individuars 

S. 711, 86 L.Ed. 66T—^Frazier v. El¬ 
more, 173 S.W:.2d 663, 180 Term. 232. 
12 C.J. p 7-63 note 65. 

BeueAted only in certain truisaoticns 
Fact that a person is benefited in 
certain transactions by the opera¬ 
tion of. a statute . does not deprive 
him of the right to question its con¬ 
stitutionality In a case Involving a 
transaction with respect to which the 
statute operates to his disadvantage. 
Ga.—^Hardeman v: Reynolds, 101 S.B. 

804, 149 Ga. 660. 

Statutory right 

Plaintiff could not raise unconsti¬ 
tutionality of statute as depriving 
him of constitutional rights, where 
apart from statute attacked he ha,d 
no right. 

N.Y.—^Atklns v. Hertz Drivurself 
Stations, 260 N.Y.S. 783, 287 Apt>. 
Div. 31, affirmed 185 N.E. 408, 261 
N.Y. 862, affirmed 59 S.Ct 437, 291 
U.S. 641, 78 L.Bd. 1039. 

eo. Mass.—Goodale v. Commission¬ 
ers for Worcester County, 178 N. 
E. 228, 277 Mass. 144—Bogni v. 
Perottl, 112 N.E. 853, 224 Mass. 
162, L.R.A.1916P 831. 

61. Or.—^Mulkey v. Bennett, 186 P. 

1116, 95 Or. 70. 

12 C. J. p 763 note 67. 

AsBlgnmeiLt 

Where assignment was not made 
under statute, assignee could not 
maintain suit for declaratory judg¬ 
ment that statute was unconstitu¬ 
tional. 

Ala.—Gambill v. Greenwood, 22 So.2d 
908, 247 Ala. 149. 

Bngaglng la. political caanp^Agna 
Federal civil service employees al¬ 
leging a desire to engage in acts • of - 
polltlcfa management and in political 
campaigns contrary to prohibition in 
Civil Service Rule aad the Hatch Act, 
but not alleging that prohibition had 
been violated, were not entitled to 
maintain action to enjoin members of 
the Civil Serviee Commission from 
enforcing prohibition against such 
employees, and to have provision of 
the Hatch Act declared' unconstitu- 
tiOnaL 

U.S.—^United Public Workers of 
i America (a L O.) v. Mitchell, App. 
D.C., 6T .S.Ct. 666, 830 U.S. 75, 91 
LBd. 764. 

$1.6 Wis.—State v. Taii^ar Gas, 26 
: N.W.2d" 647, ■‘250 * Wisi ' 218. ‘ 


S.2d 669, 268 App.Div. 973, appeal 
dismissed 62 N.E.2d 894, 294 N.Y. 
842. 

N.D.—Corpus Juris Secmidum quoted 
ia Department of State Highw.ays 
. V. Baker. 290 N.W. 257, 268, 69 N. 

D. 702, 129 A.L.R. 925. 

Ohio.—^Witham v. South Side Build¬ 
ing Loan Ass'n of Lima, 16 N. 
B.2d 149, 133 Ohio St. 660. 

R*I.—Sayles v. Foley (Blomquist) 96 
A. 340, 843. 38 R.I. 484. 

Tenn.—^United Artists Corp. v. Board 
•of Censors of City of Memphis, 226 
S.W.2d 660, 189 I'enn. 397, certiorari 
! denied 70 S.Ct 839, 389 U.S. 962, 94 
L.Ed. 1365. 

Va.—Chesapeake & Ohio Canal Co. 

V. Great'Palls Power Co., 129 S.E. 

. "731, 143 Va. 697, certiorari denied 
46 S.Ct 360, 270 U.S. 650, 70 LBd. 
780. 

Wyo.—Walgreen Co. v. State Bd. of 
Equalization, 246 P.2d 767, 70 Wyo. 

. 193’—Coypus Juris cited in In re 
Edelman’s Estate, 228 P.2d 408, 
415, 68 Wyo. 80—Corpus Juris cited 
to. Piiblic Service Commission of 
Wyoming v. Grimshaw,'6S P.2d 1, 
3, 49 Wyo. 158—Corpus Juris cited 
ia State v..Oole, 299 P. 1040, 1044. 
43 Wyo. 209—Corpus Juris cited ia 
Salt Creek Transp. Co. v. Public 
Service Commission of Wyoming, 
268 P. 621, 623, 37 Wyo. 488. 

12 C.J. p 768 note 64. 

$9- U.S.—^In re Pittsburgh Rys. Co., 
D.C.Pa.,- 118 F.Supp. 283. 

IlL—People V. Board of Education 
of City of Chicago, 182 N.B. 455, 
349 Ill. 890. 

Ky.—Corpus Juris cited la Stein v. 

Kentucky State Tax Commission, 99 
, S.W.2d 443, 446, 266 Ky. 469. 

La.—State v.. Thrift Oil & Gas Co., 

: 110 So. 188, 162 Lk. 166. 61 A.LR. 

- .26L. ■ 

Md.—Gathwright v. Mayor and Cdun- 
' cll of City of BaltimorS, 80 A.2d 
i ‘262, 181 Md. 362, 145 aJl.R. 590. 
l^rin.—Central Union Tioist Co. of 
j New York v. Blank, 210 N.W. 84, 

, 168 Minn. 312: ' 

ijr.M.—Co]^U8 Juris Seonadum cited 
I ia. State ex rel. Sanchez v. Staple- 
ton, 152 P.2d 877, 380, 48 N.M. ,463. 
Tenn.—*State ex* rel McCanless' v. 

* Stand^d Oil Co. of La., 219 S.W. 

! 2d 644, 188 Tenn. 358, £^rmqd 62 

* S.Ct.,112, 814 U.S. 573, 86 L.Bd. 464, 

. Tehearin’if denied 62 S.Ct, 179, 314 U. 
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circumstances render it difficult for him to comply 
with a; statute gives him no right to attack the 
statute' as upconstitutional.®i*'i<> The failure of 
a person to take advantage of a remedy available to 
him may preclude him from attacking the validity 
of certain proceedings or governmental action on. 
the ground that such remedy was not granted to 


him.®i*l5 One who concedes the tmconstitutionality 
of a statute if applicable to certain acts, and who 
admits the commission of such, acts, may never¬ 
theless assert the constitutionality of the statute as 
applied to other acts.®^ 

• In general, any person whose rights are prejudiced 
by the operation of a statute®^ or other govern- 


01.10 Md.—^Hennegan v. Geartner, 
47 A.2d 393» 186 Md. 551. 

61.15 TJ.S.—►Takus v. U. S., Mass., 64 
act. 660. 821 U.S. 414, 88 L.Hd* 
834—Sancho v. Texas Co., Puerto 
Rico, 60 S.Ct 349,. 308 U.a 463, 84 
Ii.Bd. 401. 

Thomas Paper Stock Co. v. 
Bowles, Bm.App., 151 F.2d 345, re- 
. versed on other grounds 66 S.Ct 
884, 328 U.S. 50. 96 L..Ed. 1078. 
SoacliLg 

Where landlord failed to take ad¬ 
vantage of opportunity afforded him 
hy rent procedurid regulations to se¬ 
cure a full oral heaj*ing on question 
whether he had decreased minimum 
services, he was in no position to 
urge tha:t he had been denied due 
process because oral hearing had not 
been granted. 

TJ.S.—Smith V. Sherrard, Em.App., 
208 P.2d 180. 

60. Ill.—^Penske Bros. v. Upholster¬ 
ers’ International Union of North 
America, Local No. 18, 193 N.B. 
112, 358 Ill. 289, 97 'A.L.R. 1318, 
certiorari denied 55 S.Ct 645, 295 

U.S. 784, 79 L.Bd. 1682. 

63. U.S.—^People v. Oyama, Cal., 68 
S.Ct 269, 332 U.S. 633, 92 L.Ed. 249 
—Morgan v. Commonwealth of Vir¬ 
ginia. Va, 66 S.Ct 1050, 828 U.S. 
373, 90 L.Ed. 1317, 165 A.L.H. 574 
—^International Harvester Co. v. 
Wisconsin Department of Taxation, 
Wis., ,64 . S.Ct 1660. 822 U.S. 435, 
88 L.Ed. 1373. 

Rivera v. R. Cobian Chinea & 
<3o., C.A,Puerto Rico, 181 P.2d 974 
—^Alaska S. S. Co. ,v. Mullaney, C. 
A.Alaska, 180 P.2d 805—State of 
Missouri v. Earhart C.C.A.M 0 ., Ill 
.P.2d 992, certiorari denied State of 
Missouri by and through. Unem¬ 
ployment Compensation Commis¬ 
sion v. Earhart 61 S.Ct. 43, 811 U. 
S. 676,. 86 L.Ed. 435—Cerritos Gun 
Club V. Hall, C.C.A.Cal., 96 P.2d 
620—Station WBT v. Poulnot, D. 

C.S.C., 46 P.2d 671. 

Creedon v. Bowman, D.C.Pa, 76 
F.Supp. .266—^Independent Service 
Corp. V. Tousant D.UMass., 66 P. 
-Supp. 75, affirmed, C.C.A., 149 P. 

’ 2d 204, 161 A.L.R. 847—Brown v. 

- Wyatt Pood Stores, D.C.Tex., 49 P. 
-Supp,. 538—^Leighton y. City of 
Minneapolis, D.C.Minn., 16 P.Supp. 
JlOl—Motor Transit Co. v. Railroad 
..Commission of-California, D..C.Cal., 
15 : P.Supp., 630—^E1 Paso Electric 


Co. V. Elliott, D.C.Tex., 15 P.Supp. 
81, reversed on other grounds, C! 

O. A., 88 P.2d 505, certiorari denied 
67 S.Ct 946, 801 U.S. 710, 81 L.Ed. 
1363. 

Ala—Birmingham Ry., Light &, Pow¬ 
er Co. V. Kyser, 82 So. 161, 203 
Ala 121. 

Cal.—^Hunter v. Justice’s Court' of 
Centinela Tp., Los Angeles County, 

. 223 P.2d 466, 36 Cal.2d 316—Bern¬ 
stein y. Bush, 177 P.2d 918, 29 Cal. 
2d 773—State v. Security ,Sav. 
Bank. 199 P. 791, 186 Cal. 419, af¬ 
firmed Security Sav. Bank v. State, 
44 S.Ct. 108, 263 U.S. 282. 68 L.Ed. 
801, 31 A.L.R. 391, 

Bernstein v. Smutz, 188 P.2d 48, 
83 Cal.App,2d 108. 

Colo.—^In re Interrogatories Pro¬ 
pounded by the Senate Concerning 
House Bill 466, 281 P.2d 1013. 

D.C.—^National Ass’n of Mfrs. of 
U. S. V. McGrath, D.C., 103 P.Supp. 
510 , vacated on other grounds 
McGrath v. National Ass’n of Mfrs. 
of U. S., 73 S.Ct. 31, 344 U.S. 804, 
97 L.Ed. 627, rehearing denied 73 S. 
Ct 181, 344 U.S. 887, 97 L.Bd. 687— 
National Maritime Union of Amer¬ 
ica V. Herzog, D.C., 78 P.Supp. 146,. 
affirmed 68 S.Ct. 1529, 834 U.S. 864, 
92 L.Bd. . 1776—United Federal 
Workers of America (C. 1. O.) v. 
Mitchell, D.C., 56 P.Supp. 621, af¬ 
firmed 67 S.Ct. 666, 330 U.S. 75, 91 
L.Bd. 764—Rudder v. U. S., Mun. 
App., 105 A.2d 741. 

Pla—^Lykes Bros. v. Board of Com'rs 
of Everglades Drainage Dist., 41 
So.2d 898, followed in 41 So.2d 901 
—^L. Maxcy, Inc., vl Mayo, 139 So. 
121, 103 Pla 562. 

Ga—^Holcombe v. Georgia Milk Pro¬ 
ducers Confedei^atlon, 3 S.E.2d 705, 
188 Ga 368—Southeastern Electric 
Co. V. City of Atlanta, 176 S.B. 400, 
.179 Ga. 614. 

Ill.—Chicago Housing Authority v. 
Blackman, 122 N.E.2d 522; 4 111.2d 
319—City of Chicago v. Ames, 7 
N.E.2d 294, 366 Ill. 629, 109 AL.R. 
1609—^Peoplo V. Emmerson, 15,4 N. 

E. 474, 323 HI. 661. 

Ind.—Corpus Juris cited in Penning¬ 
ton V. Stewart, 10 N.B.2d 619, 623, 
212 Ind. 663. 

KAn.— (Corpus Juris cited in City of 
Holton V. Kansas State Bank, 59 

P. 2d 41, 42 , 144 Kan. 362, appeal 

dismissed 67 S.Ct. 612, 800 U.S. 
641, 81 L.Ed. 866. . 

Ky.—rPreston v. Clements, 232 S.W. 
2d 86, 313 Ky; 479—Commonwealth j 
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Air Transport v. Stuart, 196 S.W.2d 
866, 303 Ky. 69-r-Barker v.' Stearns 
Coal & Lumber Co., 162 S.W.2d 968, 
287. Ky. 840. 

La—Stewart v. Stanley, 6 So.2d 631, 
199 La 146—State ex rel. Parker 

V. Skinner, 86 So. 716, 148 La 143. 
Me.—Inhabitants of Town of War¬ 
ren V. Norwood, 24 A.2d 229, 188 
Me. 180. 

Md.—Washington Suburban Sanitary 
Commission v. Buckley, 78 A.2d 638, 
197 Md. 203. 

Mass.—Cahalan v. Department of 
Mental Health, ^3 N.E.2d 918, 804 
Mass. 360. 

N.H.—^In re Opinion of the Justices, 
113 A.2d 642. 

N.J.—^Karins v. Board of Com'rs of 
Atlantic City, 60 A.2d 246, 137 N. 
J.Law 349, 

N.T.—Thompson v. Wallin, 95 N.Y. 
S.2d 784, 276 App.Dlv. 468, affirmed 

95 N.B.2d 806, 801 N.Y. 476, appeal 
dismissed 72 S.Ct 92, 342 U.S. 801, 

96 L.Ed. 607. 

Brennan v. Community Service 
Soc. of New York, 46 N.Y.S.2d 826. 

.. 181 Misc. 637. 

Peters v. New York City Housing 
Authority, 128 N.Y.S.2d 224, modi¬ 
fied on other grounds 128 N.Y.S.2d 
712, 283 App.Div. 801. reversed on 
other grounds 121 N.E.2d 529, 307 
N.Y. 619. 

Pa—^Bell Tel. Co. of Pennsylvania v. 
Driscoll. 21 A.2d 912, 343 Pa 109 
—Commonwealth ex rel. Margiotti 

V. Cunningham, 10 A,2d 659, 337 Pa 
289—^Beaver County Building & 
Loan Ass’n v. Winowioh, 187 A. 921, 
323 Pa 483—^Beaver County Build- 

‘ ing.& Loan .Ass’n v. Winowich. 187 
A. 481, 823 Pa. 483—Application for 
Charter of St Bartholomew’s Pro¬ 
testant Episcopal Church, 103 A. 
826, 260' Pa 284-^—Germantown 

Trust Co. V. Powell, 103 A. 696, 
260 Pa 181. 

H. E. Dolan College of Embalm¬ 
ing V. Vaux, 77 -PaDist. & Co. 174, 
61 Dauph.Co. 360—^Brandt v. Vaux, 
77 PaDlst & Co. 164, 61 Dauph. 
Co. 837. 

American Stores Co. v. Board- 
man, Com.PI., 46 Dauph.Co. 334, af¬ 
firmed 6 A.2d 826, 336 Pa 86— 
Moeller v. Conner, Com,Pl., 32 Brie 
Co. 115. 

Tenn.—^Hicks v. Rhea County, 226 S. 

W. 2d 544, ' 189 Tenn. 883—^Erwin 
Billiard Parlor v. Buckner, 800 S.W. 
665, 156 Tenn. 278, 
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ment^ action®5.5 may raise the question as to its same extent as an individual.®^ A person whose 
constitutionality. Thus, a person may question the rights are affected by one portion of a statute may 
constitutionality of a statute or governmental action not question the constitutionality of another por- 
the effect of which is to deny him a right that tion^ where the operation of the provision affecting 
otherwise he would have.®^ A corporation may him will not be influenced by the validity or in- 
invoke the protection of the constitution to the validity of the contested provision;®® but, con- 


Tex.—Carpiui Jweis Seowiiiflnm quoted 
Jtt Gann v. Keith, 263 S.W.2d 413, 
417, 161 Tex. 626. 

City of Amarillo v. Tutor, Com. 
App., 267 S.W. 697. 

Utah.—Allen v. Lindbeok, 98 P.2d 
920, 97 Utah 471. 

12 C.J. p 763 note 68. 
gqgnlHhlng of detailed rei^rta 

*Tn recent years the constant fur¬ 
nishing of detailed reports to the 
federal and several state govern¬ 
ments has become a very consider¬ 
able financial and clerical burden to 
corporations, and this consideration 
alone is suflcient to give these con¬ 
cerns and others so affected the right 
to Question at once the validity of 
all acts of assembly placing such ob¬ 
ligations upon them." 

Pa.—Germantown Trust Co. v. Pow¬ 
ell, 103 A. 696. 260 Pa. 181. 

^*The present trend [is] towards 
entertaining suits involving constitu¬ 
tional questions at the behest of per¬ 
sons indirectly interested, but vital¬ 
ly affected, such as stockholders and 
the like." 

U-S.—^Motor Transit Co. v. Railroad 
Commission of California, D.C.Cal., 
16 F.Supp. 680, 632. 

Stookholder in a corporation direct¬ 
ly affected by the operation of an 
act may question its constitutional¬ 
ity. 

■U.S.—^Davis v- Boston & M. R. Co., 
C.C.A.Mass., 89 F^2d 368. 

Showing of substantial dnsnage not 
essential 

U.S.—Wallace v. Currin, C.C.A.N.C., 
96 F.2d 866, affirmed 59 S.Ct. 379, 
306 U.S. 1, 83 L.Ed. 441. 

AflUiation with religioiui organisation 
Parents objecting to the required 
participation by their children in 
dancing exercises in the public! 
schools need not be affiliated with 
any religious organization to raise 
the question of abridgment of their 
rights to fl*eedom of worship. 

Cal.—^Hardwick v. Board of School 
Trustees of Frultridge School Dist., 
Sacramento County, 205 P. 49, 56 
CaLApp. 331. 

The legislature cannot deprive any 
one of his right to attack the consti¬ 
tutionality of an act. Hence, a stat¬ 
ute containing a provision in effect 
precluding attack on it is invalid. 

Ija.—^Harris v. Monroe Building & 
liOan Ass*n, App., 154 So. 503, af¬ 
firmed 169 So. 343, 185 La. 289. 
Parent of school child 
A resident and taxpayer of school 


district and parent of child enrolled 
in public school in district could 
.maintain action challenging validity 
of state statute under which board of 
education established program of re¬ 
ligious instruction in public school. 
US.—^People of State of Illinois, ex 
rel. McCollum v. Board of Ed. of 
School Dist. No. 71, Champaign 
County, Ill., 68 S.Ct. 461, 333 U.S. 
203, 92 KEd. 648, 2 AL.R. 1338. 

63.5 U.S.—^Barrows v. Jackson, Cal., 
78 S.Ct. lOai, 346 U.S. 249, 97 L.Bd. 
1636, rehearing denied 74 S.Ct. 19, 
346 US. 841, 98 L.Ed. 361—^Hilton 
V. Sullivan, App.D.C., 68 S.Ct. 1020, 
834 U.S. 322, 92 L.Ed. 1416. 

carter v. School Bd. of Arlington 
County, C.AVa., 182 P.2d 631. 

Von Knorr v. Miles, D.C.Mass., 
60 F.Supp. 962, vacated on other 
grounds, C.C.A, Von Knorr v. Gris¬ 
wold, 166 F.2d 287--Mills v. Board 
of Education of Anne Arundel 
County, D.C.Md., 80 F.Supp. 246. 
Del.—Jannuzzio v. Hackett 82 A2d 
730, 82 DeLCh. 168. 

N.Y.—Cash V. Bates, 98 N.E.2d 835, 
801 N.Y. 268. 

Constitutional safeguards apply to 
all, the guilty as well as the Innocent. 
US.—Haywood V. U. S., D.C.N.Y., 127 
F.Supp. 485. 

Peouniary loss to oovenaator 
In view of facts that under restric¬ 
tive covenant against sale of realty to 
non-Caucasians, covenantor was the 
one who had power to continue or dis¬ 
continue the discrimination, and that 
relation between coercion exerted on 
covenantor by way of.. state court 
damage action for breach, and her 
possible pecuniary. loss thereby, was 
so close to purpose of covenant that 
covenantor was only effective adver¬ 
sary of the covenant, covenantor 
would be permitted to protect herself 
in such damage action by asserting 
the constitutional rights guaranteed 
those against whom covenant dis¬ 
criminated. 

US.—^Barrows v. Jackson, Cal., 73 S. 
CL 1031, 346 U.S. 249, 97 L.Bd. 
1586, rehearing denied 74 S.Ct. 19, 
346 US. 841, 98 L.Ed. 361. 

64. Tex,—City of Amarillo v. Tutor, 
Com.App., 267 S.W. 697. 

12 C.J. p 764 note 69. 

A husband may question the con¬ 
stitutionality of a statute invoked to 
defeat his right to recover damages 
for alienation of his wife’s affections. 
Ind.—Pennington v, Stewart, 10 N.E. 
2'd 619, 212 Ind. 568. 
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Equal protection of laws 
Description of the right to equal 
protection of the laws as a "personal” 
right, when considered in the context 
in which such description has been 
used, has no bearing on question 
whether person who asserts such 
right has a standing before the su¬ 
preme court 

US.—^Barrows v. Jackson, Cal., 73 S. 
CL 1031, 346 U.S. 249, 97 L.Ed. 1686, 
rehearing denied 74 S.CL 19, 346 U 
a 841, 98 L.Ed. 361. 

66. Cal.—^Roman Catholic Welfare 
Corp. of San Francisco v. City of 
Piedmont App., 278 P.2d 948. 
N.Y.—People v. Priest 99 N.B. 547, 
206 N.Y. 274. 

Bleemosynary corporation 
U.S.—^Mo Hock Ke Lok Po v. Stain- 
back, D.aHawali, 74 F.Supp. 862, 
reversed on other grounds 69 S.Ct. 
606, 336 U.S. 368, 93 L.Bd. 7,41. 

63- U.S.—Stone v. Christensen. D.C. 
Or., 36 F.Supp. 739, 

Securities and Exchange Com¬ 
mission V. Electric Bond & Share 
Co., D.C.N.T., 18 F.Supp. 131, af¬ 
firmed, C.C.A, 92 F.2d 580, affirmed 
68 S.Ct. 678, 303 US. 419, 82 L. 
Ed. 936, 116 AL.R. 106. 

U. S. V. Sugar, D.C.Mich., 243 
F. 423, affirmed Sugar v. U. S., 262 
F. 79, 164 C.CA. 191, certiorari de¬ 
nied 39 S.Ct 19, 248 U.S. 678, 63 
L.Ed. 429. 

Ariz.—State Tax Commission of Ari¬ 
zona V. Board of Sup’rs of Yava¬ 
pai County. 29 P.2d 733. 43 Ariz. 
155. 

Cal.—^People v. Lewis, 89 P.2d 388, 13 
CaL2d 280. 

In re Monks’ Estate, 120 P.2d 167, 
48 Cal.App.2d 603, appeal dismissed 
Monks V. Lee, 63 S.Ct 50, 817 U.S. 
590, 87 L.Ed. 483, rehearing denied 
63 S.Ct 823, 817 U.S. 711, 87 L. 
Ed. 566—Corpus Juris quoted in 
Ex parte Washer, 248 P. 1068, 1075, 
78 Cal.App. 759—^Ex parte West 243 
P. 66, 76 CaLApp. 591. 

Fla.—Shad v. De Witt 27 So.2d 617, 
158 Fla. 27—Ryals v. Morefield, 150 
So. 138, 111 Fla. 828—^McSween v. 
State Live Stock Sanitary Board 
of Florida, 122 So. 239, 97 Fla. 749, 
760, 65 AL.R. 608—Gill v. Wilder. 
116 So. 870, 95 Fla. 901—^In re De 
Woody. 118 So. 677, 94 Fla. 96— 
State V. Shepard, 93 So. 667, 84 Fla. 
206. 

Ill.—Jaffe V. Cruttenden, 107 N.E.2d 
716, 412 IlL 606—City of Elmhurst 
V. Buettgen, 68 N.E.2d 278, 394 Ill. 
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versely, he may question the constitutionality of a 
provision of a statute not affecting him where the 
invalidity of such provision would render the en¬ 
tire act,^^ or at least the portion thereof affecting 
him,®® void. 

Notwithstanding the foregoing rules, it has been 
held that measures to test the legality of proceed¬ 
ings in direct violation of the constitution should be 
liberally granted,®® and the rule requiring a person 
to be affected is inapplicable where the right to 
raise a constitutional question is expressly con- 
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ferred by statute.^® It has also been intimated that 
the rule is inapplicable where the statute on its 
face appears unconstitutional,'^'^ or where it is shown 
that the entire act is wholly void.'^i-® 

Licensing statutes. Generally, a person prejudiced 
by the operation of a licensing statute may ques¬ 
tion its constitutionality,*^^*^® but one whose rights 
are not directly^^ affected or prejudiced by the op¬ 
eration of a licensing statute or ordinance may not 
question its constitutionality nor may such a 
question be raised by one who is not injuriously af- 


248—^People V. Iiewis, 149 N.B. 817» 
319 111. 164. 

Iowa.—Smith v. Thompson, 258 N.W. 

190, 219 Iowa 888. 

La.—Sternberg v. Board of Comers 
of Tangipahoa Drainage Dlst. No. 
1. 105 So. 872, 169 La. 860—State 
r. Bogers, 87 So. 604, 148 La. 663. 
Miss.—State v. Gulf. M. & N. R. Co.. 
104 So. 689, 188 Miss. 70—Stingily 
v. City of Jackson, 104 So. 466, 140 
Miss. 19. 

N.Y.—Vroman v. Pisk, 170 N.T.S. 421, 
181 App.Div. 502, affirmed 119 N.B. 
1084, 223 N.T. 540. 

N.D.—^Minot Special School Dlst No. 
1 V. Olsness, 208 N.-W. 968, 63 N.D. 
683, 46 A.L.R. 1887—State v. Mil- 
hollan. 195 N.W. 292, 60 N.D. 184. 
Tex.—^Nichols v. Park, Civ.App,, 119 
S.W.2d 1066. 

Utah,—Utah Mfrs." Ass'n v. Stewart, 
23 P.2d 229, 82 Utah 198. 

Wyo.—^Zancanelli v. Central Coal Sc 
Coke Co., 173 P. 981, 26 Wyo. 611. 
12 CJ. p 764 note 71. 

Effect of partial Invalidity of stat¬ 
ute, see Statutes §§ 92-114. 

Where a Jrtatute contains a "sav¬ 
ing olanse” providing that partial 
Invalidity shall not destroy the act, 
the invalidity of specific portions of 
the act may be raised only by a per¬ 
son adversely affected by them. 

S.D.—Mundell v. Graph, 266 N.W. 
121, 62 S.D. 631. 

67. Del.—Conard v. State. 16 A.2d 
121, 2 Terry 107. 

Pla.—Shad v. De Witt 27 So.2d 617, 
168 Pla. 27—^McSween v. State Live 
Stock Sanitary Board of Florida, 
122 So. -239, 97 Pla. 749, 760, 65 A. 
LR. 608. 

IlL—City of Elmhurst v. Buettgen, 
68 N,B.2d 278, 894 IlL 248—People 
ex rel. Barrett v. Union Bank & 
Trust Co., 199 N.B. 272, 862 IlL 164, 
104 A.L.R. 1090. 

Iowa.—Smith v. Thompson, 268 N.W. 
190, 219 Iowa 888. 

La.r—State ex reL Kemp v. City of 
Baton Rouge, 40 So.2d 477, 216 La. 
816. 

Mo.—State v. Armour Pharmacy, 152 
S.W.2d 67. 

Neb.—State ex reL Taylor v. HalL 
262 N.W., 836, 129 Neb. 669. 

16 C.J.S.—16 


N.T.—Corpus Juris Secundum dted 
In^Thompson v. Wallin, 95 N.T.S.2d 
784, 792, 276 App.Div. 468, affirmed 

95 N.E.2d 806, 301 N.T. 476, appeal 
dismissed 72 S.Ct 92, 842 U.S. 801, 

96 L.Ed. 607. 

Tenn.—Donathan v. McMinn County, 
213 S.W.2d 173, 187 Tenn. 220. 
Tex.—Corpus Juris cited in Hanks v. 
City of Port Arthur, 48 S.W.2d 944, 
946, 121 Tex. 202, 83 A.L.R, 278. 
Wash.—^In re Hendrickson, 128 P.2d 
322, 12 Wash.2d 600. 

Wyo.—Corpus Juris cited in McFar¬ 
land V. City of Cheyenne, 42 P.2d 
413, 416, 48 Wyo. 86. 

12 C.J. p 764 note 72. 

"The principle that the constitu¬ 
tionality of an act may not be rais¬ 
ed by one not affected by the invalid 
part does not apply when the entire 
ant, by which he is affected, is ren¬ 
dered unconstitutional by reason of 
the part which is void," 

Wyo.—^McFarland v. City of Chey¬ 
enne, 42 P.2d 413, 416, 48 Wyo. 86. 

08. Pla.—Shad v. De Witt, 27 So.2d 
617, 168 Pla. 27—^Ryals v. More- 
field, 160 So. 188, 111 Fla. 828— 
McSween v. State Live Stock Sani¬ 
tary Board of Florida, 122 So. 239, 
97 Fla. 749, 760, 66 A.L.B. 508— 
Gill v. VTllder, 116 So. 870, 95 Pla. 
901—^In re De Woody, 113 So. 677, 
94 Fla. 96. 

La.—State v. Louisiana Coca-Cola 
Bottling Co., 124 So. 769, 169 La. 
167. 

09, N.J.—Gimbel v. Peabody, 178 A. 
62, 114 N.XLaw 574. 

Wilentz v^ Hendrickson, 38 A.2d 
366, 188 N.J.Eq. 447, affirmed 88 A. 
2d 199, 185 N.J.Ea. 244. 

Exteusloa of sights 
Constitutional rights should not be 
grudgingly extended. 

Ind.—Cook V. State, 97 N.B.2d 625, 
231 Ind. 696. 

Questlou determlued lu doubtful case 
Okl.—^Ex parte Strauch, 167 P.2d 201, 
80 OkLCr. 89. 

70. Ala.—State ex reL Highsmith v. 
Brown Service Funeral Co., 182 So. 
18, 236 Ala. 249. 

71. Cal.—^Day v. Metropolitan Life 
Ins. Co., 64 P.2d 602, 11 CaLApp.2d 
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681, certiorari denied Metropolitan 
Life Ins. Co. v. Day, 67 S.Ct. 22, 
299 U.S. 660. 81 L.Bd. 413. 

Ky.—^Preston v. Clements, 232 S.W. 
2d 85, 313 Ky. 479. 

The objeotiou that a statute la too 
vague to be valid is available only 
to one whom It concerns. 

Hawaii.—^Territory v. Reyes, 33 Ha¬ 
waii 180. 

71.5 Del.—Garden Court Apartments 
V. Hartnett, 65 A.2d 231, 6 Terry 1. 

71.10 La..—Schwegmann Bros. v. 
Louisiana Bd., of Alcoholic Bev¬ 
erage Control, 48 So.2d 248, 216 La. 
148, 14 A.L.R.2d 680. 

Mont.—^Brackman v. Kruse, 199 P.2d 
971, 122 Mont. 91. 

Tex.—Dobard v. State, 233 S.W.2d 
436, 149 Tex. 332. 

72. Ohio.—State v. Eubank, 9 N.B.2d 
1007, 56 Ohio App. 1. 

73. U.S.—^Noble V. Carlton, D.C.Pla., 
36 F.2d 967. 

Ind.—East v. Carr, 1 N.B.2d 1004, 210 
Ind. 642. 

Ky.—Kohler v. Benckart, 262 S.W.2d 
854. 

Md.—Atkinson v. Sappersteln, 60 A.2d 
737, 191 Md. 801. 

Mo.—^Keane v. Strodtman, 18 S.W.2d 
896, 328 Mo. 161. 

N.M.—Corpus Juris Seouudum quoted 
iu Brockman v. Contractors Licens¬ 
ing Board, 160 P.2d 126, 126, 48 N. 
M. 304. 

N.C.—^National Linen Service Corpo- 
raUon v. Crisp, 178 S.B. 93, 207 N. 
C. 633. 

Pa.—^Bell Telephone Co. of Pennsyl¬ 
vania V. Lewis, 177 A. 86, 817 Pa. 
387, appeal dismissed Bell Tele¬ 
phone Co. of Pennsylvania v. Van 
Dyke, 66 S.Ct. 93, 296 U.S. 533, 80 
L.Bd. 379. 

Tenn.—Griffin v. Powers, 274 S.W. 
638, 152 Tenn. 65, affirmed 48 S.Ct. 
88, 276 U.S. 496, 72 L.Ed. 392. 

Wls.—Gagnon v. Department of Agri¬ 
culture and Markets, 236 N.W. 649, 
232 Wis. 269—^Wangerin v. Wiscon¬ 
sin State Board of Accountancy, 
270 N.W. 67, 228 Wls. 179. 

Statutes containing discriminations 
see infra 5 83. 
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fected by the particular feature of the statute com¬ 
plained of.'^^ Thus, one may not raise the consti¬ 
tutionality of a particular provision of a licensing 
statute when he is not directly aif ected by the provi¬ 
sion attacked,?® unless the invalidity of such provi¬ 
sion would render void another provision which does 
affect hiim^® 

When a statute, valid on its face, requires the 
issuance of a license or certificate as a condition 
precedent to canying on a business or following a 
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vocation, one who is within the terms of the stat¬ 
ute, but has failed to 'make the required application, 
is. not at liberty to complain because of his an¬ 
ticipation of improper or invalid action in admin¬ 
istration.'^'^ On the other hand, one who has ob¬ 
tained a license, under a statute requiring the issu¬ 
ance of such license as a condition precedent to the 
practice of his trade or profession, may challenge 
the validity of the statute when an attempt is made 
under it to revoke his license,'^® although there is 
also authority to the contrary.^^ It has also been 


ComplaiaaiLt lieiieflied Toiy act can¬ 
not question Its constitutionality. 
Ky.—Stein v. Kentucky State Tax 
Commission, 89 S.W.2d 448, 266 Ky. 
469. 

One wlio Ima 1>ee!ii, accorded a full 
lieariii&r with respect to the revoca¬ 
tion of his license may not subse¬ 
quently urge that the statute under 
which it was revoked is unconstitu¬ 
tional in failing to provide for notice 
and hearing of charges subjecting his 
license to revocation. . 

Tenn.—State Board of Medical Exam¬ 
iners V. Friedman, 263 S^W, 76, 160 
Tenn. 152. 

74. tr.S.—Jones v. City of Opelika, 
Ala., 62 S.Ct 1231, 316 U.S. 684, 86 
L..Bd. 1691, 141 A.L.R. 614, vacated 
on other grounds 63 S.Ct. 890, 319 
U.S. 103, 87 L.Ed. 1290—Bowden v. 
City of Fort Smith, Ark., 62 S.Ct. 
1231, 316 U.S. 684, 86 L-Ed. 1691, 
141 A.L.R. 514, vacated on other 
grounds 63 S.Ct. 890. 319 U.S. 103, 
87. Li.Bd. 1290—Jobin V. State of 
Arizona, Ariz., 62 S..Ct. 1281, 316 
U.S. 584. 86 L..Ed. 1691, 141 A.L.R. 
514, vacated on other grounds 63 
S.Ct. 890, 319 U.S. 103, 87 L.Ed. 
1290. 

Cal.—^American Fruit Growers v. 

Parker, 140 P.2d 28, 22 CaL2d 613. 
Ill.—Allotta V. City of Chicago. 69 
N.B.2d 829. 889 Ul. 418. 

Md.—^Brown V. State, 9 A.2d 209,. 177 
Md. 321. 

Mo.—State ex rel. Hewlett v. Wo- 
mach, 196 S.W.2d 809, 355 Mo, 486— 
City of Cape Girardeau v, Fred 
. .A Groves Motor Co., 142 S.W.2d 
1040, 346 Mo. 762. 

Ohio.—^Pox V. Frank, 3 N.B,2d 996, 
52 Ohio App. 483, petition dismissed 
198 K.E. 873, 130 Ohio St. 268. 

Pa.—^Bisenhart v. Pennsylvania Milk 
Control Board, 190 A 405, 125 Pa. 
Super. 483. 

Tenn.—^Davis v. Boyd, 241 S.W.2d 610, 
192 Tenn. 409. 

Wash.—^Randles v. Washington State 
Xilquor Control Bd., 206 P.2d 1209, 
33 Wash.2d 688, 9 AL.B.2d 531— 
State V. Charrler, 276 P. 878, 161 
Wash. 664. 

Provision as to reissnanoe of revoked 
license 

NT.T.—Colucci V. O’Connell, 129 N.Y. 


S.2d 618, affirmed 180 N.Y.S.2d 
431, 283 App.X>iv. 964, opinion ad¬ 
hered to 182 N.Y.S.2d -338, 283 App. 
Dlv. 1103. 

7S- Fla.—State ex rel. Lawson v. 

Woodruff, 184 So. 81, 184 Fla. 487. 
Ill.—Wlnberry v. Hallihan. 197 N.B. 
652, 361 Ill. 121. 

N.J.—State V. Wheeler Auto Driving 
School, 86 A2d 442, 17 N.J.Super. 
488. 

76. Md.—^Maryland Theatrical Cor¬ 
poration V. Brennan, 24 A2d 911, 
180 Md. 877. 

Wash.—State v. Superior Court of 
Thurston County, 247 P. 942, 139 
Wash. 464. 

77. U.S.—Smith v. Cahoon, Fla., 61 
S.Ct. 682, 283 U.S. 653, 76 L.Ed. 
1264. 

Columbia Terminals Co. v. Lam¬ 
bert, D.C.MO., 30 F.Supp. 28, vacat¬ 
ed on other grounds 60’ S.Ct. 471, 
809 U.S. 620, 84 L.Bd. 983, appeal 
dismissed Public Service Commis¬ 
sion of State of Missouri v. Co¬ 
lumbia Terminal Co., 60 S.Ct, 471, 
309 U.S. 620, 84 L.Bd. 984. 

Isr.Y.— People V. Sterling, 46 NT.T.S. 
2d 39, 267 App.Div. 9, appeal denied 
47 N.Y.S.2d 286, 267 App.Div. 852. 
Sanger of reftusal of license 

**One who is. required to .take out 
a license will not be heard to com¬ 
plain, in advance of application, that 
there is danger of refusal. . . . 

He should apply and see what hap¬ 
pens.” 

U.S.—^Highland Farms Dairy v. Ag- 
new, Va., 57 S.Ct. 549, 663, 300 U. 
S. 608, 81 L.Bd. 836. 

D.C.—^Flrst Iowa Hydro-Bl6c. .Co-op. 
V. Federal Power Commission, 151 
P.2d 20, 22, 80 U.S.APP.D.C. 211, re¬ 
versed on other grounds 66 S.Ct. 
906, 828 U.S. 162, 90 L.Bd. 1143, re¬ 
hearing denied 66 S.Ct. 1336, 828 U. 
S. 879, 90 L.Ed. 1647. 

Rule apidied where such nonappli- 
oant sought to question the validity 
of a licensing statute with respect 
to tts provisions relating to: 

(1) The fixing of standards, exam¬ 
inations', revocation of licenses, etc. 
Wls.—Wangerln v, Wisconsin State 
Board of Acdountancy, 270 N.W. 67, 
223 Wls. 179. : • ^ 
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(2). Qualifications for entering on 
the study of the profession licensed. 
Wis.—Arnold v. Schmidt. 143 N.W. 

1066, 166 Wis. 66. 

Bnlldlag xMxmlt 

. Where building purchased by pl^n- 
tiff from defendants encroached on 
street as laid out by fin^ city map, 
and none of parties had ever applied 
to board of appeals for statutory per¬ 
mit for a building in such street, de¬ 
fendants were in no position to ques¬ 
tion constitutionality of statute pro¬ 
hibiting construction of buildings in 
any part of such street unless per¬ 
mit was granted by board of appeals. 
N.Y.—Bibber v. Weber. 162 lf.Y.S.2d 
, 946, 199 Mlsc. 906, affirmed 106 N. 

Y.S.2d 768, 278 App.Dlv. 973. 

78. Ill#—Doe V. Jones, 168 NJB. 703, 
827 Ill. 887, 66 A.L.R. 303. * 

Denial of riglil as surveyor 

As against the contention that one 
to whom a license has been issued 
under a statute is in no position to 
urge its invalidity in an action to en¬ 
join the revocation of his license, 
since it the statute is unconstitu¬ 
tional, his license is of no force or 
effect, it has been said: **Thls poslr 
tlon is wholly untenable,- as the bill 
shows that charges ^have been made 
against him, which, ..if sustained, 
might result - in the cancellation of 
his certificate entitling him to prac¬ 
tice surveying, which the act makes 
a condition precedent to the practice 
of surveying. The effect of a .revov 
cation of his license would therefore 
be a denial of that right, if the law 
is valid. The question is properly 
here.” 

Ill.—Doe V. Jones, 168 N,B. 7QS, 704, 
327 Ill. 387. 

XK)axi catxLjfKB^ held -entitled to 
challenge validity of licensing, stat¬ 
ute, ' ' ' 

Tenn.—State, v. Dixie Finance Co., 278 
S.W. 69, 162 Tenn. 806. . - 

AmusemeiLt park 

U.S.—^Tower Realty v. City of East 
Detroit, C.AMich., 196 P.2d 710. 

79^ Pa.—Premier Cereal & Beverage 
Co. V. Pennsylvania. Alcohol, Permit 
" Board, 140 A 858, 292 P€b. 127. 
Permittee.xLOt injured . ' ' 

On the theory that 'a statute will 
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held that where a statute or ordinance unconsti¬ 
tutional on its face requires such a-license-or cer¬ 
tificate, one who is within the terais thereof,* hut 
who has not made the required application, may 
raise the question of its constitutionality.80 So, it., 
has been stated that one who , might have had a 
license merely for the asking may call into question 
the whole scheme of licensing when he is prosecuted 
for failure to procure it.80.5 

Motor-vehicle and motor-carrier statutes. As a 
general rule ^y person, individual or corporate, 
whose rights are specifically affected by the opera¬ 
tion of a statute or ordinance regulating motor ve¬ 
hicles or motor carriers may attack the validity of 
the regulation,8^ unless by his acts or omissions he 
is in no position to raise the objection,82 as where 
he has not applied for or procured a license or cer¬ 
tificate of public necessity and convenience, as re¬ 
quired by statute or ordinance.83 Conversely, a 
person cannot attack the validity of a regulation 
the operation of which does not adversely affect him 
in the feature complained of.8f Thus, a person may 
not urge the invalidity of a . regulation where there 
has been no attempt to enforce such regulation ;85 
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nor may he object to the statutory authority given 
to a public service commission to regulate, motor 
carriers in certain particulars when such authority 
has not been exercised by the commission;8® and 
one not within the class of persons claimed to be 
affected by the alleged unconstitutional feature of 
,the regulation is in no position to urge its invalid¬ 
ity on their, behalf.87 Further, a person affected 
by one portion of a regulatory statute may not at¬ 
tack the validity of another portion which does not 
affect him;88 but in this connection cases consid¬ 
ered previously in this section holding such an at¬ 
tack permissible when the invalidity of the contest¬ 
ed portion would render the entire statute void 
should be considered. 

Ca^es involving the right to question the validity 
of ordinances regfulating motor vehicle licenses and 
license fees or taxes are considered in Municipal. 
Corporations § 433. 

Workmen's compensation acts. As a general rule, 
no’ one can urge the unconstitutionality of a work¬ 
men's compensation act who is not injuriously af¬ 
fected by the feature complained of.89 Thus, a con- 


never be declared invalid by one not 
harmed thereby, ,lt has been held 
thatj in an action to secure the re¬ 
versal of an order revoking* his per¬ 
mit, the permittee may not question 
the. validity of the . statute under 
which the permit was issued, since to 
hold the statute void would nullify 
his permit, in which case he “suf¬ 
fered naught by its revocation.” 

Pa.—Premier Cereal & Beverage Co. 
v. Pennsylvania Alcohol Permit 
Board, 140 A. 858, 859, 292 Pa. 127. 

80. U.S.—^Lovell V. City of Griffin, 
Ga.. 58 act 656, 803 U.a 444, 82 
Li.£!d. 949—Smith v. Cahoon, Fla., 
61 S.Ct 582, 2*88 U.S. 658, 75 L.Bd. 
1264. 

Vt.—Village of St Johnsbury v. 

Aron, 151 A. 650, 103 Vt 22. 

Right to question validity of licens¬ 
ing ordinance generally see Munic- 
^ ipal Oorj>oratlons § 433. 

in equity 

Operator of a trade school who by 
terms of statute was required to ob¬ 
tain certificate of approval to oper¬ 
ate such school was not required to 
first apply for a permit, and then if 
refused, take Various appeals outlined 
in statute before raistog question of 
validity of statute as whole, but could 
raise question as to constitutionality 
of statute by means of bill in equity. 
Md.—Schneider ,v. Pullen, 81 Au2d 
226, 198 Md. 64. * 

80.6 U.S.—^Thornhill'V. State of Ala¬ 
bama. Ala, 60 act. 786, 810 U.a 88, 
84 L.Ed. 1098—LioVeU ▼. City 6f 


Griffin. Ga., 58 S.Ct. 666, 308 U.S. 
444, 82 L..Ed. 949. 

81. U.S.—^Hendrick v. Maryland, Md., 
35 act. 140, 235 U.S. 610, 59 XjJEd. 
385. 

42 C.J. p 668 note 96. 

82. Vt.—State v. Caplan, 135 A. 705, 
100 Vt. 140, followed in State v. 
Williams, 135 A, 713, .100 Vt. 160. 

42 C.J. p 668 note .97. 

83. Tex.—^Ex parte Sepulveda^ 2 S. 
. W.2d 445, 108 Tex.Cr. 533. 

42 C.J. p 668 note' 98. 

84. U.S.-^Prouty V. Coyne, D.C.S.d:, 
55 F.2d 289, reversed on other 
grounds Coyne v. Prouty, 53 S.Ct 
658, 289 U.a 704, 77 L.Ed. 1461. 

K.U.’—State v. Goeson, 262 NT.W. 70, 
65 N,D. 706. 

Ohio.—Eager v. Public Utilities Com¬ 
mission of Ohio,'149 N.B. 865, 118 
Ohio St 604. 

Or.—^Briedwell v. Henderson, 196 P. 
675, 99 Or. 506. 

S.C.—State ex rel. Coney v. Hlcklin, 
167 S.E. 674, 168 S.C. 440, affirmed 
Hicklin v. Coney, 54 S.Ct. 142, 290 
U.S. 169, 78 Ii.Ed. 247—State v. 
Perry, 136 S.E. 314, 138 S.C. 829. 
Tenn.—^Hoover Motor Express Co. v. 

Fort, 72 S.W.2d 1052, 167 Tenn. 
, 628, appeal dismissed 55 S.Ct 149, 
; ‘298 U.S. 529, 79 L.Ed. 638. 

42 C.J. p 668 note 99.? 

RegulatiiLg transfer of title to motor 
’ vehicle ' 

Or.—^Briedwell V. Henderson, 196 P. 
j: 575, 99 Or. 606. 
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85. U.S.—Stephenson v. Binford, 
Tex;, 53 S.Ct 181, 287 U.S. 261, 77 
L.Ed. .288, 87 A.I 1 .R. 721. 

88. U.S.—Hicklin v. Coney, S.C., 64 
S.Ct 142, 290 U.S. 169, 78 L.Ed. 
247-M]Jontlnental Baking Co. v. 
Woodring, Kan., 62 S.Ct 596, 286 
U.S. 362, 76 L.Ed. 1156, 81 A.L.R. 
1402. 

Louis V. Boynton, D.O.Kan., 63 
F.2d '471. 

87. U.S.—Stephenson v. Binford, D., 
C.Tex., 53 F.2d 509, affirmed 53 S. 
Ct. 181 , 287 U.a 261, 77 L.Ed. 288. 
87 A.L.R. 721. 

: One not . a private motor carrier 
may not urge the invalidity of regu- 
! lations as to such carriers. 

U.S.r—Grolbert v. Board of Railroad 
Comers of State of Iowa, D.C.Iowa, 
60 F,2d 321. 

88< Ill.—People V. Beak. 126 N.E. 

I 201, 291 Ill. 449. 

Mont—State v. Healow, 38 P.2d‘ 285, 
98 Mont. 177—State v. Johnson, 243 
P. 1078, 75 Mont 240. 

89. Ariz.—Calumet & Arizona Min¬ 
ing Co. V. Chambers, 176 P. 839, 20 

■ Ariz. 54. 

Mich.—Wayne Soap Co. v. Michigan 
State Telephone Co., 185 N.W. 805, 
216 Mich. 368. 

Wyo.-^ 7 -Cuthbertson v. Union Pac. 

Coal Co., 62 P.2d 811, 50 Wyo. 441. 
12 C.J. p 763 note 67. ta]. 

71 C.J. t> 301 note 13. . 

An employer cannot question the 
validity of a compensation act on the 
I,ground that damages awarded an in- 
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stitutional question may not be raised by one ben¬ 
efited, rather than injured, by the operation of the 
provision attacked,^^^ or against whom no attempt 
is made to enforce the challenged provision,or 
by an employee having no right of recovery except 
under the assailed compensation act;^^ and neither 
the employers^ nor the employee^^ will be heard to 
urge the grievance of the other. On the other 
hand, one whose rights are adversely affected by the 
operation of a compensation act may assert its in- 
validity.^5 Other cases dealing with the right to 
raise constitutional questions as to workmen’s com¬ 
pensation acts are hereinafter considered in §§ 80 
and 88 in connection with the principles therein in¬ 
volved. 

Jured employee are not distributed 
by installment payments. 

U.S.—^Arizona Copper Co. v. Hammer, 

Ariz., 39 S.CL 563, 260 U.S. 400, 63 
L.Bd. 1068, 6 A.L.R. 1537, motion 
denied Arizona Copper Co. v. Ham¬ 
mer, 40 S.Ct 12. 

An employer wlio has not aooept- 
ed tlie act cannot raise the constitu¬ 
tionality of the compulsory insur¬ 
ance provisions thereof where such 
provisions are not applicable to an 
employer not acceptins: the act. 

U.S.—^Hawkins v. Bleakly, Iowa, 37 
S.Ct. 255, 243 U.S. 210, 61 Xi.Ed. 

678, Ann.Cas.l917D 637. 

90. Ill.—Carson, Plrle, Scott & Co. v. 

Chicago Rys. Co., 141 N.B. 172. 809 
Ill. 346. 

91. Mont.—Shea v. North-Butte Min¬ 
ing Co., 179 P. 499, 65 Mont 622. 

92. La.—Woodruff v. Producers* Oil 
Co.. 76 So. 803. 142 La. 868. 

93. U.S.—Hawkins v. Bleakly, Iowa., 

37 S.Ct 266, 243 U.S. 210, 61 L.Ed. 

678, Ann.Cas.l917D 637. 

Ariz.—Ison v. Western Vegetable 
Distributors, 69 P.2d 649, 48 Ariz. 

104. 

71 C.J. p 302 note 14. 

Employee’s grievance affecting em^ 
ployex's lights 

An employer may urge that an In¬ 
surance act is unconstitutional a.s to 
the employee, when, if such conten¬ 
tion fs true, the employer would be 
deprived of the exemption from fur¬ 
ther liability acquired by him 
through payment of the prescribed 
premium into the state fund. 

N.T.—Jensen v. Southern Pac. Co., 

109 N.E. 600, 215 N.Y. 614, L.R.A.. 

1916A 403, Ann.C€ts.l916B 276, re¬ 
versed on other grounds 37 S.Ct 
624, 244 U.S. 205, 61 L.Ed. 1086, L. 

R.A.1918C 451, Ann.Cas.l917B 900. 

94. Ariz.—^Ison v. Western Vegeta^ 
ble Distributors, 59 P.2d. 649, 48 
Ariz. 104. 

95. Or. — ^Eastern & Western Lumber 
Co. V. Patterson, 258 P. 19$, 124 
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Covemmental Body or Entity 

The federal government may assert the Inconsistency 
with the federal constitution of a statute not of Its own 
making, and a state may question the validity of an 
enactment of Its own legislature when It Is prejudicially 
affected by the feature complained of. 

The federal government, when confronted by a 
statute not of its own making, may, like any other 
litigant, assert its inconsistency with the federal 
constitution.^® While a state may not question the 
validity of an enactment of its own legislature when 
it is not prejudicially affected by the feature com¬ 
plained of,®7 it has been held otherwise whenjt is 
thus affected.®® So, also, a state may challenge the 
constitutionality of a federal statute affecting its 
rights.®®*® The territory of Puerto Rico can have 

N.T.—First Const Co. of Brooklyn 
V. State, 116 N.B. 1020, 221 N.Y. 295. 

(3) A statute authorizing distribu¬ 
tors of gasoline to retain percentage 
of gasoline tax retained under repeal¬ 
ed statute. 

Conn.—Carroll v. Socony-Vacuum Oil 
Co., 68 A.2d 299, 136 Conn. 49. 

State always interested 
It has been declared generally that 
“the state is always interested where 
the integrity of its Constitution or 
statutes is involved,” and hence is 
not required to show specifically that 
it is injured by the operation of a 
statute, as is required of an individ¬ 
ual, to question its validity. 

Kan.—State v. Doane, 168 P. 38, 40, 
98 Kan. 436. 

12 C.J. p 760 note 67 [c] (2). 

Suits by and gainst officers 
Suits by and against attorney gen¬ 
eral and other officers held in effect 
suits by and against state with re¬ 
spect to right of such officers to raise 
constitutional question. 

U.S.—^Pirst Federal Savings & Loan 
Ass’n of Wisconsin v. Loomis, C. 
C.A.Wis., 97 F.2d 831, certiorari dis¬ 
missed 69 S.Ct. 363, 805 U.S. 666, 83 
L.£d. 432. 

9a5 Highway funds 
Where state had legal right to re¬ 
ceive federal highway funds by vir- 
I tue of congressional enactments, vio¬ 
lation of such statutory right normal¬ 
ly creates justiciable cause 'of action 
even without specific statutory au¬ 
thorization for review, in determining 
right of state to challenge constitu¬ 
tionality of Hatch Act under which 
United States Civil Service Commis¬ 
sion directed suspension from office 
of member of highway commlsaion 
or in lieu thereof that federal high¬ 
way funds be withheld from the state 
on Its refusal to order such suspen¬ 
sion. 

U.S.—State of . Oklahoma y, U. S. 

Civil Service Coihmission,'. Okl., 67 
. S.Ct 544, 330 U.S. 127^,91 L.Ed. 79:4. 


Or. 112, 60 A.L.R. 628, reheard 264 
P. ‘441. 124 Or. 112, 60 A.L.R. 628, 
error dismissed 49 S.Ct. 184, 278 

U. S. 681, 78 L.Bd. 618. 

Employer held entitled to question 

validity of statute authorizing use 
of state industrial accident fund for 
construction of state office building. 
Or.—Eastern & Western Lumber Co. 

V. Patterson, supra. 

96. U.S.—U. S. V. Standard Oil Co. 
of California, D.C.Cal., 21 P.Supp. 
646, affirmed. C.C.A.. 107 P.2d 402, 
certiorari denied 60 S.Ct 469, 309 
U.S. 664, 84 L.Ed. 1003, rehearing 
denied 60 S.Ct 708, 309 U.S. 697, 84 
L.Ed. 1036, certiorari denied 60 S. 
Ct 716, 309 U.S. 673, 84 L.Ed. 1019. 

97. Ariz.—State v. Roseberry, 289 P. 
616, 37 Ariz. 78. 

Idaho.—State ex rel. Nielson v. City 
of Gooding, 266 P.2d 666, 75 Idaho 
36—Alberthesen v. State, 96 P.2d 
437, 60 Idaho 716. 

N.Y.—^People v. Long Island R, Co., 
60 How.Prac. 396, 9 Abb.N.C. 181, 
affirmed 30 Hun 610. 

12 C.J. p 760 note 67 [c] (1). 
Betroaotive legislation. | 

Where a state enacts retroactive 
legislation impairing its own rights, 
it cannot complain on constitutional 
grounds. 

Mass.—Greenaway’s Case^ 66 N.B.2d 
16, 319 Mass. 121. 

9a CaJ,—^People v. Building Mainte¬ 
nance Contractors’ Ass’n, 264 P.2d 
81. 41 Cal.2d 719. 

State may urge imconstitatloiiality 
of 

(1) . A statute which affects, among 
other things, its ability to market 
its obligations ajid those of its agen¬ 
cies with agencies of the federal 
government, such as the public works 
administration. 

La.—State ex rel. Porterle v. WaJm- 
; sley, 160 So. 91, 181 La. 697. 

(2) Statutes alleged to have con¬ 
ferred rights in realty on one claim¬ 
ing payment for. ^e subsequent ap¬ 
propriation thereof by the states. 

244, 
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no better standing to challenge the constitutionality 
of a federal statute than if it were a full-fledged 
state.9*'^® 

In some cases a political subdivision of a state,*9 
such as a city.^ county,2 or school district,* has 
been held not entitled to question the coristitutional- 
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ity of a statute where it did not appear that the 
rights of the subdivision were adversely affected by 
the feature of the statute complained of. In other 
cases the same result has been reached on the theory 
that the subdivision is but a department or arm of 
the state itself,^ although this theory has also been 


aaiO U.S.—Secretary of Agrrlculture 
V. Central Roig Refining Co„ App.D. 
a. 70 S.Ct. 403, 838 U.S. 604, 94 
UEd. 381. 

99. Mo.—Ck>rpiui Juris Seoundum cit¬ 
ed in Collector of Revenue v. Par¬ 
cels of Land, etc., 206 S.W.2d 568 
570, 356 Mo. 1133. 

Pa.—Commonwealth v. Reese, 143 A. 
127, 296 Pa. 398. 

Wash.—Corpus Juris Secundum cit¬ 
ed in King County v. Port of Seat¬ 
tle, 223 P.2d 834, 836, 37 Wash.2d 
338. 

1 . Pla.—North Bay Village v. Isle of 
Dreams Broadcasting Corp., 46 So. 
2d 496. 

Idaho.—Corpus Juris Secundum cited 
in State ex rel. Nellaon v. City of 
Gooding. 266 P.2d 666, 657, 76 Idaho 
86 . 

Md.—^Duvall V. Lacy, 73 A.2d 26, 196 
Md. 138. 

Mich.—Stenson v. Secretary of State, 
18 N.W.2d 202, 308 Mich. 48. 

Tenn.—City of Memphis v. Enloe, 
214 S.W. 71, 141 Tenn. 618. 

Tex.—^Austin Fire & Police Depts, 
V. City of Austin, 228 S.W.2d 845. 
149 Tex. 101. 

City of Abilene v. Fryar, Civ. 
App., 143 S.W.2d 664, 

Wis.—Jos. Schlitz Brewing Co. v. 
City of Milwaukee, 286 N.W. 602, 
232 Wls. 118, 122 A,L.R, 1431. 


City benefited by a provision of a 
statute postponing commencement of 
actions against it cannot assert the 
unconstitutionality of such, provi¬ 
sion. 

W.Va.—^Belhassen v. Town of laeger, 
166 S.B. 10, 112 W.Va. 698. 


sumer, deprives consumer of prop¬ 
erty without due process. 

Ill-—Public Utilities Commission v. 
City of Dixon, 127 N.B. 143, 292 
Ill. 621. 

Question personal to city’s Sfrantor 
While a landowner may have a 
right to urge the unconstitutionality 
of a statute validating tax certifi¬ 
cates on his land, such right may not 
be urged by a city subsequently ac¬ 
quiring such land, since the right in 
the property owner is personal and 
not assignable. 

Pla.—City of Sebring v. Wolf, 141 
So. 736. 106 Pla. 616. 

City not requesting Jury trial in 
proceedings under Declaratory Judg¬ 
ment Act could not attack act as de¬ 
nying jury trial. 

NT.IL—^Faulkner v. City of Keene, 166 
A. 196, 86 N.H. 147. 

Property not taken 
A city, none of the property of 
which was taken by any order of the 
public service commission in proceed¬ 
ing fixing rates of water companies 
and which was a mere agency of the 
state, was not in a position to claim 
protection of constitutional guaranty 
against the provision of statute au¬ 
thorizing the fixing of rates without 
a hearing. 

Conn.—City of New Haven v. New 
Haven Water Co., 45 A.2d 831, 182 
Conn. 496. 


ground that it invades the rights of 
the state. 

Wash.—Grant v. Evans, 1 P.2d 862, 
163 Wash. 484. 


Statute Footing others dty 

(1) Pact that a statute may in¬ 
vade the rights of others Is not suf¬ 
ficient to entitle a city to question 
its validity. 

Conn.—Connecticut Light & Power 
Co. V. Town of Southbury, 111 A. 
363, 96 Conn. 242. 

La.—Saunders v. City of Opelousas, 
105 So. 608, 159 La. 627. 

(2) A city may not urge that a 
state statute is unconstitutional in 
attempting to regulate national 
banks. 

Miss.—City of Jackson v. Deposit 
Guaranty# Bank & Trust Co., 133 
So. 196, 160 Miss. 762. 

(8) A city may not complain that 
public utilities commission's order 
authorizing^ water company to sub¬ 
stitute meter for that owned by con- 


It, Iowa.—Scott County v. Johnson, 
222 N.W. 378, 209 Iowa 313—Iowa 
Life Ins. Co. v. Board of Sup’rs 
of Black Hawk County, 180 N.W. 
721, 190 Iowa 777. 

Mich.—Stenson v. Secretary of State, 
13 N.W.2d 202, 308 Mich. 48. 

Mont.-T-Rosebud County v. Pllnn, 98 
P.2d 830, 109 Mont 537. 

Nev.—^Pershing County v. Sixth Ju¬ 
dicial Dlst Court, 181 P. 960, 43 
Nev. 78, rehearing denied 183 P. 
314, 43 Nev. 78, 

Pa.—Commonwealth v. Reese, 143 A. 
127, 293 Pa. 398, 

S.C.—Chesterfield County v. State 
Highway Department of South Car¬ 
olina, 3 S.B.2d 686, 191 S.C. 19. 

Tenn.—Putnam County v. White 
County, 203 S.W- 334, 140 Tenn. 
19. 

Wash.—^Kitsap County v. City of 
Bremerton, 281 P.2d 841—Corpus 
Juris Seouudum olted 1& King 
County V. Port of Seattle, 223 P. 
2d 834, 839, 37 Wash.2d 338. 

( State rather than county affected 
. A county may not question the 
constitutionality of a statute on 


3. Ariz.—^Laney v. State, 181 P. 186, 
20 Ariz. 416. 

Iowa.—^Boyd v. Johnson, 23$ N.W. 
61, 212 Iowa 1201. 

La.—^Bossier Parish School Board v. 
Louisiana State Board of Educa¬ 
tion, 123 So. 665, 168 La. 1033. 

4. N.Y.—^Black River Regulating 
Dlst. V. Adirondack League Club, 
121 N.T.S.2d 893, 282 App.Div. 161. 
reversed on other grounds 121 N.B. 
2d 428, 807 N.Y. 476, reargument de¬ 
nied 123 N.E.2d 662. 307 N.Y. 906. 

’’Creatures of the legislature” 
“Counties and other municipal cor¬ 
porations . . . [beingj the crea¬ 
tures of the Legislature , , . may 
[not] question the laws of . . . 
[their] being, [since] the creature 
is not greater than its creator.” 
Iowa.—Charles Hewitt & Sons Co, v. 
Keller, 275 N.W. 94, 97, 223 Iowa 
1372. 

City has not same right as indi¬ 
vidual to question the validity of a 
statute even as to a statute affecting 
it in its proprietary, as distinguished 
from its governmental, capacity. 

Or.—^Pederson v. City of Portland, 24 
P.2d 1031, 144 Or. 437. 

“Mhinloipal corporation is merely a 
department or arm of the state, and 
as such It cannot raise, as against 
legislative enactment, either that it 
deprives it of property or impairs 
the obligation of the contract” 

U.S.— Cranford Co. v. City of New 
York, C.C.A.N.Y., 38 F,2d 62, 64, 
certiorari denied City of New York 
V. Cranford Co., 60 S.Ct 411, 281 
U.a 760, 74 L.E(L 1169. 

Capacity In which acting 
A municipal corporation whether 
acting in a so-called governmental 
capacity or pro-prietary capacity has 
no standing to invoke the impairment 
of contract clause or the provisions 
of Fourteenth Amendment of Feder¬ 
al Constitution in opposition to acts 
of State Legislature. * 

U.S.—Coleman v. Miller, Kan., 69 S 
Ct. 972. 807 U.S. 433, 83 L.Bd, 1385,* 
122 A.L.R. 696. 

Cal.—State v. Marin Municipal Water 
D^t, 111 P.2d 661, 17 CaL2d 699. 

County, being a subdivision of the 
state, cannot urge: 

. (1) That a state statute . violates 
the due process clause of the federal 
constitution. 
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disapproved.^ In still other cases, however, siich a 
subdivision,® as for example a county,®*® city,^ or 
school district,® has been accorded the right to urge 
the invalidity of a statute which has operated to its. 
disadvantage. These holdings, however, should be 
considered in connection with the principles govern¬ 
ing legislative control of governmental agencies as 
shown in §§ 300-^307, 508, arid 570 infra. 

§ 77. Aliens 

An alieri ia a proper party to challenge the constitu¬ 
tionality of either a federal or a state statute, provided 
his rigiits are affected by its operation. 

An alien generally has the right to attack the 
constitutionality of either a federal® or a stated® 


statute affecting him, notwithstanding some judicial 
expression to the contrary.^^ 

However, an alien whose rights are not affected 
by the operation of a statute,^® or particular feature 
thereof,'^®*® may not attack its constitutionality. Ac¬ 
cordingly, he may not question the validity of a 
state statute on the ground that it discrinrinates 
against the citizens of other states nor may he 
urge the invalidity of a federal statute on the groiuid 
that it deprives the state of its rights as against 
him.1^ Further, in accordance. with the genera! 
principle stated stipra § 75, an alien may not raise 
a constitutional question in a case where no at¬ 
tempt is made to enforce the provision attacked.^® 


Idaho.—Henderson v. Twin ' Palls 
County, Idaho, 80 P.2d 801, 59 Idaho 
97, appeal dismissed 59 S.Ct. 149, 
305 U.S. 568, 83 KEd. 1608. 

<[2) That a state statute prescribe 
ing methods for return of illeiral tax¬ 
es paid conflicts with the federal 
constitution. 

Ala.—^Board of Revenue of Montgrom- 
ery County v. Southern Bell Tele¬ 
phone & Telegrraph Co., 76 So. 858, 
200 Ala 632. 

(3) That a particular statute im¬ 
pairs the obllg:ation of its contract. 
Minn.—State v. Board of Corners of 
Iilncoln County, 210 N.W. 635, 169 
Minn. 145. 

^*Board of school trustees • . • 
[being] merely an administrative 
agency created by statute and Invest-^ 
ed only with the powers expressly 
conferred . . . [cannot] claim pow¬ 
ers granted to it by statute and only 
by statute and attack as unconstitu¬ 
tional the limitations imposed upon 
these powers by the same statute.” 
Cal.—Grigsby v. EZing, 260 P. 789, 
791, 202 CaL 299. 

g*ax oonunlssion may raise ques¬ 
tion as to the effect of a previous de¬ 
termination holding a provision of a 
tax statute invalid, as against con¬ 
tention that commission, being a 
mere arm of the state, may not at¬ 
tack the constitutionality of a state 
statute. 

Wis,—Ameri>ohl v. Wisconsin Tax 
Commission, 272 I7.W. 472, 225 Wis. 
62. 

5. N.C.—JBrown v. Board of Com’rs 
of Richmon,d County, 28 S.E.2d 104, 
223 N.a 744. 

Xu Xonisiaua 

<1) The text rule has been fol¬ 
lowed. 

La.^—State ex reL Tulane Home¬ 
stead As8*n V. Montgomery, 171 So. 
28, 186 La. 777. 

State ex irel. Huggett v. Mont¬ 
gomery, App., 167 So. 147. 

(2) It has been stated, however, 
that levee board, being mere state 


agency, cannot question constitu¬ 
tionality of statute requiring - that 
suit tq annul patent to land, in which 
it had equitable interest under prior 
grant, be brought within six years, 
as state might recall grant absolutely 
and at once. 

La.—^Atchafalaya Land Co. v. Dibert, 
Stark & Brown Cypress Co., 102 So. 
871, i67 La. 689. 

6. OkL—^Davls v. McCasland, 76 P. 
2d 1118, 182 OkL 49. 

Statute authoxiadng suit against state 
agency 

(1) “When an agency or depart¬ 
ment of the state is sued, it may 

. . question the . . .. validity 
of the statutory provision under 
which the suit was filed,” without 
conflicting with the rule that, an ad¬ 
ministrative officer may not. In an 
action to compel performance of a 
statutory duty, question the validity 
6f the statute imposing the duty.- 
Fla,—State v. Love, 126 So. 374, 99 
Fla. 333, distinguishing State v. 
State Board of Equalizers, 94 So. 
681, 84 Fla. 692, 30 A.L.R. 862. 

(2) Right of officer to raise ques¬ 
tion see infra § 82. 

6.5 Pa.—Clearfield Bituminous Coal 
Corp. V. Thomas, 9 A.2d 727, 336 
Pa. 572, 126 A.L.R. 716. 

7. Ark.—City of Little Rock v. . Com¬ 
munity Chest of Greater - Little 
Rock, 163 S.W.2d 522, 204 Ark. 562, 
142 A.L.R. 1072. 

Ky.—Sanitation Dlst. No. 1 of Jeffer¬ 
son County V. City of Louisville,. 
218 SLW.2d 996, 808 Ky. 868.. 

OkL—^Davis v. McCaaland, 75 P.2d 
1118, 182 OkL 49. 

Tenn.—^Matill v. City of Chattanooga, 
182 S.W.2d 201, 176 Tenn. 66. 

8. S.D.—iSimmons vJ Ericson, 228 N. 
W. 842, 54 S.D. 429, followed In Chi¬ 
cago, R. L & P. Ry. Co. V. Mona¬ 
han, 228 N.W. 344, 54 S.D. 434. 

DetadUng portion of school district 
School district, after portion was 
detached, may question constitution¬ 
ality of statute rendering remaining 
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portion liable for bonds previously 
issued. 

Mich.—^Board of Education of City of 
Lincoln Park v. Board of Educa¬ 
tion of City of Detroit, 222 N.W. 
763, 246 Mich. 411. 

9. U.S.-—U. S. V. Ju Toy, 25 S.Ct. 
644, 198 U.S. 263, 49.L.Ed. 1040. 

12 C.J. p 764 note 73. 

10. Ind.—Donaldson v. State, 78 N. 
B. 182, 67 N.B. 1029, 167 Ind. 663.. 

11. U.S.—Ex parte Lung Wing Wun,. 
D.aWash, 161 F. 211. 

12. Ind.—^Donaldson v. State, 78 N. 
B. 182, 67 N.B. 1029, 167 Ind. 553. 

Wis.—^Vieau v. Common Council of 
City of Chippewa Falls, 292 N.W. 
297, 236 Wis. 122. 

Sedition. Aot as violating Bill of 
Bights 

An alien cannot attack the Sedi¬ 
tion Act as violative of the Bill of 
Rights in that it deprives him of 
the right of free speech and of 
changing the form of government, 
as these rights are guaranteed only 
to citizens. 

Conn.—State v. Slnchuk, 115 A. 33„ 
96 Conn. 606, 20 A.L.R. 1515. 

12.5 Tenn.—State ex rel. Angle v.. 
City of Knoxville, 176 S.W.2d 801, 
180 Tenn. 462, 

13. Cal.—Thomas v. Joplin, 112 P.. 
729, 14 CahApp. 662. 

12 aj. P'764 note 77. 

14. U.S.-:-U. S. ex reL Feuer V. Day.^ 
CaAN.T., 42 F.2d 127. 

laterf eranoe with state’s right to ons- 
tody 

An alien released on parole from a 
sentence in a. state court cannot 
question the validity of a federal 
statute authorizing deportation of' 
aliens on termination of imprison¬ 
ment on the ground that it inter¬ 
feres with the state's i^ght to his 
custody. 

U.S.—U. S. ex reL Feuer v. Day, ,su- 
prA 

15. CaL—People v. Cannizzaro. 31 P^- 
2d 10.66, 188 CaLApp. 28.. 
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Where an alien did not object when the same in¬ 
dividual acted both as presiding officer and examin¬ 
ing officer in deportation proceedings,, the alien 
may not thereafter in a habeas corpus proceeding 
raise the objection that he had been denied proce¬ 
dural due process.'i^.s 

The protection of aliens by constitutional provi¬ 
sions generally is considered in Aliens § 7. 


§ 78. Citizens 

Unless his rights are affected by a particular statute, 
a mere citizen may not challenge its constitutionality. 

Ordinarily, a mere citizen who does not profess 
to sue on behalf of others, and who has no interest 
in the validity of a law beyond that of other citizens 
may not raisje the question of the constitutionality 
of a statute.^® To entitle him to raise such question 
he must show that his rights,^7 s^ich as his rights 
of person or property,^® or his political rights,are 
affected by the operation of the statute. 

15.5 tr.S. —Haxisiades v. Shaughnes- 
sy. N.T., 72 S.Ct 512, 342 U.S. 680, 

96 Li.Ed. 686. rehearing denied 72 
S.Ct. 767, 343 XJ.S. 936, 96 L..Ed. 

1344, and Coleman v. McGrath, 72 
8.Ct 768, 343 U.S. 936, 96 Li.Ed. 

1344. 

16. U.S.—Sheldon v. Griffin, CA. 

Alaska. 174 P.2d 382. 

Ark.—^Lienhart v. Burton, 181 S.W. 

2d 468, 207 Ark. 639. 

La.—Sutton v. Buie, 66 So. 966, 

136 La. 234, L.E.A.1916D 178. 

N.T.—Central Westchester Humane 
Soc. V. Hilleboe, 116 N.T.S.2d 403, 

202 Misc. 881. 

N.D.—^Dean v. Dimmick, 122 N.W. 

246, 18 N.D. 397. 

17. NJ.—Hyman v. Long Branch 
Kennel Club, 179 A. 105, 116 N.J. 

Law 123. 

BmxUoyxnjent 

Private citizens have a right to 
contend that statute extending civil 
service laws to Include persons em¬ 
ployed on old age assistance or aid 
to dependent children programs, rat¬ 
ifying establishment of merit system 
rules promulgated by commissioner 
of public welfare, and holding of ex¬ 
aminations thereunder, arbitrarily 
“discriminates" in favor of those al¬ 
ready in public service and denies 
equal opportunity to citizens to se¬ 
cure ^employment. 

Mass.—^Nichols v. Commissioner of 
Public Welfare, 40 N.E.2d *276, 311 
Mass. 126. 

Township engagisig iXL greyhoiuid zac- 
ittg 

A citizen and taxpayer of township 
could question constitutionality of 
statutes under which* proceedings. 


CONSTITUTIONAL LAW §§ 77-80 

’§ 79. Voters 

A statute must affect a voter’s property or personal 
rights before he is entitled to challenge Its constitution¬ 
ality. 

The fact that a person is a voter does not entitle 
him to challenge the constitutionality of a statute 
which does not affect his property or personal 
rights but a voter who is also a citizen and tax¬ 
payer may question the validity of a statute infring¬ 
ing on his constitutional rights.^l It has been held 
that a voter may sue to test the constitutionality 
of a statute apportioning senators and representa¬ 
tives, although the wrong complained of . does not 
exist in his own senatorial or representative dis¬ 
trict but there is also authority to the contrary.^^ 

§ 80. Taxpayers 

If a taxpayer Is injuriously affected by an allegedly 
unconstitutional feature of a statute, he may urge the 
unconstitutionality of such statute. 

. A taxpayer injuriously affected by a statute may 
generally attack its validity.24. Thus, he may at- 

statute extending terms from one to 
two years, citizen had sufficient, inter¬ 
est and sustained sufficient injury 
to authorize him to attack constitu¬ 
tionality of statute. 

Ga.—Manning v. Upshaw, 49 S.E.2d 
874, 204 Ga. 324. 

V. State, 70 N.B. 
980, 162 Ind. 668, 677. 

C.j. p 764 note 80. 

So holding as to one who was a 
voter, citizen, and taxpayer. 

Ky.—^Myre v. Lewis, 40 S.W.2d 322, 
239 Ky. 788—Stiglitz v. Schardien, 
40 S.W.2d 315, 239 Ky. 799. 

23. Mass.—^McGlue v. Essex County 
Com’rs, 118 N.E. 742, 226 Mass. 
59. 

12 C.J. p 764 note 81. 

24. U.S.—^Doremus v. Board of Edu¬ 
cation of Borough of Hawthorne, 
N.J., 72 S.Ct 394,. 842 U.S. 429,: 96 
L.Bd. 476. 

Griffin v. Sheldon, D.C.Alaska, 78 
P.Supp. 466, affirmed, C.A., 174 P. 
2d 382—^U. S. Steel Products Co. v. 
U. S., D.C.N.J., 36 P.Supp. 868— 
P. G. Vogrt & Sons V. Rothensies, 
D.C.Pa., 11 P.Supp. 226—Washing¬ 
ton Water Power Co. v. City of 
Oceur d’Alene, Idaho, D.C.Idaho, 9 
P.Supp. 263. 

J. & A. Freiberg Co. v. Dawson, 
D.C.Ky., 274 P., 420, affirmed Daw¬ 
son V,. Kentucky Distilleries & 
Warehouse Co., 41 S.Ct. 272, 265 
U.S. 288, 65 L.Ed. 638. 

Ga.—^Bracewell v. Wamock, 67 S.E. 

2d 114, 208 Ga. 388. 

III.—^Mutual Tobacco Co. v. Halpin, 
111 N.E.2d 166, 414 Ill. 226. 

La.—Corpus Jtiris Seonndum quoted 
iu Graham, v. Jones, 3 So.2d 761, 
769, 198 La. 607« 


were taken by township to engage 
in ^eyhound racing under pari mu- 
tuel system. 

N.J.—Gimbel v. Peabody, 178 A* 92, 

114 N.J.Law 674. 

18. N.C.—State ex rel. Summrell v. 

Carollna-Virginia Racing Auss'n, 80 
S.E.2d 638, 239 N.C. 591. | 22. Ind.—Brooks 

Wash.—^Ajax v. Gregory, 82 P.2d 
660, 177 Wash. 465. 112 

19. Ga.—^Bracewell v. Warnock, 67 S. 

E.2d 114, 208 Ga. 388. 

Ky.—Myre v. Lewis, 40 S.W.2d 322, 

239 Ky. 788—Stiglitz v. Schardien, 

40 S.W.2d 316, 239 Ky. 799. 

Pa.—^Lyme v. Lawrence, Com.Pl., 45 
DauphCo. 322. 

Right of voter to raise constitutional 
question see infra § 79. 

20. Ark.—^Lienhart v. Burton, 181 
S.W.2d 468, 207 Ark. 639. 

Ind.—Kelso v. Cook, 110 N.B. 987, 

184 Ind. 73—Gordon v. Corning, 92 
N.B. 69, 174 Ind. 337. 

Md.—^Hennegan v. Geartner, 47 A. 2d 
393, 186 Md. 651. 

12 C.J. p 764 note 79. 

21. Ky,—^Myre v. Lewis, 40 S.W.2d 
322, 239 Ky. 788—Stiglitz v. Schar¬ 
dien, 40 S.W.2d 316, 239 Ky. 799. 

Right to raise constitutional ques- 
, tion: 

Citizen’s right see supra § 78. 

Taxpayer’s right see infra 8 80. 

Extension of terms of office 
• Where citizen, taxpayer and voter 
sought to compel mayor and coun- 
cilmen of town by mandamus to hold 
election of their successors, assert¬ 
ing they were extending their terms 
and refusing to call election in viola¬ 
tion of town charter, and such offi¬ 
cials predicated their position upon 
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§ 80 CONSTITUTIONAL LAW 

tack a statute which authorizes the expenditure of 
public funds,or prescribes the legislative proce¬ 
dure for the enactment of appropriations, 26 or ex- 


16 C.J.S. 

empts persons or property from taxation,27 or im¬ 
poses on him in its enforcement an additional finan¬ 
cial burden,2? however slight.26 Conversely, no tax- 


Md.—^Dahler v. Washlngrton Suburban 
Sanitaxy Commission, 106 A. 10, 
133 Md. 644. 

Mont.—^Byme v. Fulton Oil Co., 278 
P. 614, 35 Mont 829. 

N.J.—^Behnke v. New Jersey Highway 
Authority, 96 A.2d 606, 25 N.J.Su- 
per. 149, affirmed 97 A.2d 647, 13 
, N. J. 14. 

S.C.—Corpus dtixls Seoundmn cited in 
Mosely v. Welch, 89 S.E.2d 133, 143, 
209 S.a 19. 

Wash.—Vance Lumber Co. v. King 
County, 61 P.2d 623, 184 Wash. 402. 
Taxpayer’s right to attack improper 
disbursements generally see States 
§ 191. 

I>ual interest 

The fact that plaintlfC had personal 
Interest In land as possible purchas¬ 
er did not preclude him from main¬ 
taining action as a taxpayer in behalf 
of himself and fellow taxpayers, to 
ezijoin private sale of state land on 
ground that statute under which land 
was to be sold was unconstitutional. 
N.D.—Herr v. Rudolf, 26 N.W.2d 916, 
75 N.D. 91, 169 A.L.R. 1388. 

The maxfan. ‘^de mliUmis non curat 
lex” would not, standing alone, de¬ 
feat taxpayer’s right to attack con¬ 
stitutionality of a legislative act 
N.J.—Schwaitz v. Fssex County 
Board of Taxation, 28 AL.2d 482, 129 
N.J.Law 129, affirmed 32 A.2d 354, 
130 N.XLaw 177. 

25. Fla.—^McSween v. State Live 
Stock Sanitary Board of Florida, 
122 So. 239, 97 Fla. 749, 760, 65 
A.L.R. 508. 

La.—Corpus Juris Secundum quoted 
in Graham v. Jones, 8 So.2d 761, 
769, 198 La 607. 

S.C.—^Ashmore v. Greater Greenville 
Sewer Dist, 44 S.B.2d 88, 211 S.a 
77, 173 A.L».R. 397—Corpus Juris 
Secundum cited In Moseley v. 
Welch, 89 S.E.2d 133, 143, 209 S.C 
19. 

Tenn.—Donathan v. McMlnn County, 
213 S.W.2d 173, 187 Tenn. 220. 
Wls.—^Federal Paving Corporation v. 
Prudisch, 298 N.W. 166, 236 Wis. 
627. 

Taxpayers’ right to attack improper 
disbursements generally see States 
9 191. 

Contracts 

Where authority of county commis¬ 
sioners to enter into contracts com¬ 
plained of was derived from alleged¬ 
ly invalid statute, and should such 
contracts be invalid for want of au¬ 
thority in commissioners, expense 
and loss to county would be entailed 
in resisting efforts of those who 
might claim under them, citizens and 
taxpayers of county had such an in¬ 
terest in validity of statute as to au¬ 


thorize action attacking its validity 
on constitutional grounds. 

Gku—Smith v. McMichael, 45 S.B.2d 
481, 263 Ga. 74. 

Attack not excuse for nonpayment 

(1) Such an attack may be made 
in a proper proceeding, but not as 
an excuse for the refusal to pay 
taxes and penalties imposed under a 
valid statute. 

Ind.—State v. Pusch, 126 N.B. 679, 
189 Ind. 235. 

(2) Proceedings in which question 
may be raised see infra § 95. 

Federal appropriation acts 

(1) If a federal revenue act spec¬ 
ifies the purpose for which the rev¬ 
enue is raised, ’’the taxpayer so af¬ 
fected may have such purpose inquir¬ 
ed into judicially, to determine if it 
is within the power of Congress.” 
Ala.—^Beeland Wholesale Co. v. 

‘ Kaufman, 174 So. 516, 626, 234 Ala. 
249. 

(2) But when congress makes an 
appropriation not tied up with a tax 
to meet it, a taxpayer cannot have 
the courts determine whether the ap¬ 
propriation is within its power. 

U.S.—Commonwealth of Massachu¬ 
setts V. Mellon, Mass., 43 S.Ct. 697, 
262 U.S. 447, 67 L.Bd. 1078. 

Ala—^Beeland Wholesale Co. v. Kauf¬ 
man, supra 

(3) The appropriation provisions of 
the Agricultural Adjustment Act 
were not so independent of, and sep¬ 
arable from, provisions thereof im¬ 
posing so-called proceeding taxes as 
to deny taxpayer the right to chal¬ 
lenge exaction as mere step in un¬ 
constitutional plan to regulate ag¬ 
ricultural production, 

XJ.S.—IT. S. V. Butler, Mass., 66 S.Ct. 
812, 297 U.S. 1, 80 L.Ed. 477, 102 
A.L.R. 914. 

mjunotlve proceedings 

(1) Where a suit is brought by a 
taxpayer under statute governing in¬ 
junctive proceedings to restrain dis¬ 
bursement of public moneys, validity 
of a statute may be challenged by 
taxpayer even though he is not, and 
does not claim to be, subject to pro¬ 
visions of act or to be affected by its 
provisions except as a taxpayer. 

Ill.—Bode V. Barrett, 106 N.B.2d 621, 
412 Ill. 204, affirmed 73 S.Ct. 468, 
844 U.S. 683, 97 L.Ed. 567. 

<2) In suit under statute provid¬ 
ing that if department, commission, 
board, officer, employee, or agent of 
commonwealth is about to expend 
money or incur obligations illegally, 
court may, on petition of taxable in¬ 
habitants, restrain exercise or abuse 
of power, interest of petitioning tax¬ 
payer need not be any different where 
alleged illegality of proposed expend¬ 


itures depends on unconstitutlonality 
of a statute than where it depends on 
other causes. 

Mass.—Sears v. Treasurer and Re¬ 
ceiver General, 98 N.E.2d 621, 327 
Mass. 310. 

26. Ala.—^Tayloe v. Davis, 102 So. 
433, 212 Ala. 282, 40 A.L.R. 1052. 

La.— Corpus Juris Secundum quoted 
in Graham v. Jones, 3 So.2d 761, 
769, 198 La. 607. 

Amendment of budget bill 
Rule applied to statute requiring 
a two-thirds vote to alter or amend 
a budget bilL 

Ala—^Tayloe v. Davis, 102 So. 433, 
212 Ala 282, 40 A.L.R. 1052. 

27. Idaho.—Williams v. Baldridge, 
284 P. 203, 48 Idaho 618. 

La— Corpus Juris Secundum quoted 
in Graham v. Jones, 3 So.2d 761, 
769, 198 La 507. 

Ohio.—State ex re! Struble v. Davis, 
22 N.E.2d 81, 135 Ohio St. 698— 
Corpus Juris quoted in State ex 
reL Hostetter v. Hunt, 9 N.E.2d 
676, 132 Ohio St. 568. 

Pa—^Mott V. Pennsylvania R. Co., 
30 Pa 9. 72 Am.D. 664. 

28. U.S.—Capitol Greyhound Lines 
V. Brice, Md., 70 S.Ct 806, 339 U.S. 
642, 94 L.Ed. 1063, 17 A.L.R.2d 
407. 

' Washington Water Power Co. v. 
City of Oceur d’Alene, Idaho, D.C. 
Idaho, 9 F.Supp. 263—^Meyer Const 
Co. V. Corbett, D.C.Cal., 7 F.Supp. 
616. 

La— Corptm Juris Secundum quoted 
in Graham v. Jones, 3 So.2d 761, 
769, 198 La 507. 

Md.—Dahler v. Washington Subur¬ 
ban Sanitary Commission, 106 A. 
10, 133 Md. 644. 

Neb.— Corpus Juris quoted in Ruwe 
V. School Dist No. 86 of Dodge 
County, 234 N.W. 789, 790, 120 Neb. 
668. 

Or.—^McKinney v. Watson, 145 P. 266, 
74 Or. 220. 

12 aj. p 764 note 84—71 CJ. p 301 
note 13 [b]. 

Buie applied to 

<1) Statute detaching territory 
from school district 
Neb.—^Ruwe v. School Dist No. 86 of 
Dodge County, 284 N.W. 739, 120 
Neb. 668. 

(2) Statute authorizing contractor 
to annul public construction contract 
because of extraordinary expensa 
Ind.—^Davls Const Co. v. Board of 
Com’rs <>f Boone County, 132 N.E. 
629, 192 Ind. 144, 21 A.L.R. 667. 

29. Ind.—Elllngham v. Dye, 99 N.B. 
1, 178 Ind. 336, Ann.Cas.l916C 200. 

La— Corpus Juris Secundum quoted 
in Graham v. Jonea 3 So.2d 761, 
769, 193 La 607. 
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payer may urge the unconstitutionality of a statute 1 affected to his injury or prejudice by its allegedly 
or administrative regulation who is not directly^® j unconstitutional feature.^i So a taxpayer cannot 


XT.S.—^Doremus v. Board of Edu¬ 
cation of Borougrh of Hawthorne, N. 
J., act. 894, 842 U.a 429, 96 
L.Bd. 476. 

City of Allegran, Mich., v. Con¬ 
sumers* Power Co., C.C.A.Mlch., 71 
F.2d 477, certiorari denied Consum¬ 
ers* Power Co. v. City of Allegan, 
55 act. 100, 298 U.S. 586, 79 L-Ed. 
681. 

White Packing Co. v. Robertson, 

D. C.N.C., 17 P.Supp. 120, affirmed, 
C.C.A, 89 F.2d 775. 

Kan.—Kansas Utilities Co. ▼. City 
of Burlington, 44 P.2d 223, 141 Kan. 
926, appeal dismissed 56 S.Ct. 81, 
296 U.a 658, 80 UEd. 469. 

31. U.S.—^Hess V. Mullaney, C.A 
Alaska, 218 F.2d 685, certiorari de¬ 
nied Hess V. Dewey, 76 S.Ct. 50, 

.848 U.S. 886, 99 L.Ed.-^Alaska 

S. S. Co. V. Mullaney, C.AuAlaska, 
180 F.2d 806—Sheldon v. Griffin, 
C. A Alaska, 174 F.2d 383—Peak v. 
Commissioner of Internal Revenue. 
C.C.A, 80 P.2d 761, certiorari de¬ 
nied 66 act 749. 298 US. 666, 80 
LuEd. 1390—Southern Realty Cor¬ 
poration V. McCallum, C.C.ATex., 
65 F.2d 934, certiorari denied South¬ 
ern Realty Corporation v. Heath, 
54 act. 127, 290 U.S, 692, 78 L.Ed. 
696—^Barlett Trust Co. v. Elliott, 
CGAMo., 40 P.2d 351. 

Shelton v. Wade, D.C.Alaska, 180 
F.Supp. 212—^Liberty Paper Board 
Co. V. U. a, D.C.Ohlo, 87 P.Supp. 
761—^Hornell Ice & Cold Storage 
Co. V. U. a, D.C.N,T., 32 P.Supp. 
468—Western Union Telegraph Co. 
V. Weaver, D.C.Neb., 5 P.Supp. 493. 
Alaska.—Graft v. Town of Seward, 9 
Alaska 205. 

Ark.—Dowell v. School Dlst. No. 1, 
Boone County, 260 S.W.2d 127, 220 
Ark. 828—Priest v. Mack, 109 S.W. 
2d 665, 194 Ark. 788. 

Cal.—^Pacific Gas & Elec. Co. v. State 
Board of Equalization, App., 285 P. 
2d 305—^De Mllle v. Dos Angeles 
County, 77 P.2d 906, 25 Cal,App.2d 
506. 

Fla.—Gray v. Central Florida Lum¬ 
ber Co., 140 So. 320, 104 Pia. 446, 
rehearing denied 141 So. 604, 104 
Fl8L 446, and certiorari denied Cen¬ 
tral Florida Lumber Co. v. Gray, 
68 S.Ct 84, 287 U.S. 634, 77 L.Ed. 
549. 

Qa.—Webb v. City of Atlanta,. 198 S. 

E. 50, 186 Ga. 480. 

IlL—Schreiber v. Cook County, 68 
N.B.2d 40, 888 IlL 297, 165 AL.R. 
1162. 

Iowa.—^Tolerton & Warfield Co. v. 
Iowa State Board of Assessment 
and Review, 270 N.W. 427, 222 Iowa 
908—Boyd V. Johnson, 288 N.W. 61, 
212 Iowa 1201. 

Ky.—Shaw v. Pox, 56 S.W.2d 11, 246 
Ky. 342—^Kentucky Heating Co. v. 
City of Louisville. 192 S.W. 4, 174 


Ky. 142, error dismissed 40 S.Ct. 
68, 260 U.S. 663, 63 L.Ed. 1191. 

La.—^Ricks V. Department of State 
Civil Service. 8 So.2d 49, 200 La. 
841—Grosjean v. Standard Oil Co. 
of Louisiana, 165 So. 826, 184 La. 
45—Conway v. Lane Cotton Mills 
Co., 162 So. 812. 178 La, 626— 
Commercial Nat. Bank of Shreve¬ 
port V. Louisiana Tax Commission, 
148 So, 32. 176 La. 149, and af¬ 
firmed First Nat. Bank v. Louisi¬ 
ana Tax Commission. 53 S.Ct. 611, 
289 U.S. 60, 77 L.Ed. 1080, 87 AL. 
R 840. motion denied 53 S.Ct 621 
—^First Nat. Bank v. Louisiana 1 
Tax, Commission, 143 So. 23, 176 
La 119—^LioneTs Cigar Store v. 
McFarland, 111 So. 841, 162 La 
966. 

Md.—Free v. Greene, 199 A 857, 175 
Md. 86, 117 AL.R. 717. 

Miss.—State v. Gulf. M. & N. R. Co., 
104 So. 689, 138 Miss. 70. 

Mont—^Monarch Min. Co. v. State 
Highway Commission, 270 P.2d 738 
—^Pierson v. Hendrickson, 38 P. 
2d 991, 98 Mont 244—McMahon v. 
Cooney, 25 P.2d 131, 95 Mont 188 
—^Rider v. Cooney, 23 P.2d 261, 94 
Mont 296. 

Nev.—^McLaughlin ▼. Housing Au¬ 
thority of City of Las Vegas, 227 
P.2d 206, 68 Nev. 84. 

N.M.—^Asplund V. Alarid, 219 P. 786, 
.29 N.M. 129, 

N.Y.—People ex rel. Tobacco ^ Allied 
Stocks V. Graves, 294 N.T.S. 995, 
260 App.Div, 149, motion denied 297 
N.Y.S, 797, 261 App.Div. 751, affirm¬ 
ed 14 N.B.2d 821, 277 N.Y. 723— 
People ex rel. Nash v. Loughman, 
222 N.Y.S. 96, 220 App.Div. 549, re¬ 
versed on other grounds 167 N.B. 
894, 246 N.Y. 649. 

Central Westchester Humane 
Soc. V. Hilleboe, 116 N.Y.S.2d 403, 
202 Misc. 881—In re Schreijack*s 
Estate, 262 N.Y.S. 856, 146 Misc. 
880. 

N.C.—^Matthews v. Town of Blowing 
Rock, 177 S.E. 429, 207 N.C. 450 
—^Hooker v. Pitt County, 161 S.B. 
642, 202 N.C. 4—Nixon v. City of 
Asheville, 164 S.B. 93, 199 N.C. 217. 

N.D.—King V. Baker, 288 N.W. 665, 
69 N.D. 681, 125 AL.R 730—In¬ 
ternational Elevator Co. v. Thore- 
sen, 228 N.W. 192, 58 N.D. 776. 

Pa—In re Knowles* Estate, 146 A 
797, 296 Pa 671, 63 AL.R 1086. 

RL—^Joslin Mfg. Co. v. Clarke, 103 
A 936, 40 RI. 360, error dismissed 
and certioraH denied Joslin Mfg. 
Co. V. City of Providence, 40 S.Ct 
65, 251 U.S. 635, 650, 64 L.Ed. 401. 

S.C.—Culbertson v. Blatt, 9 S.E.2d 
218, 194 S.C. 105. 

S.D.—Great Northern Ry. Co. v. 
Whitfield, 272 N.W. 787, 111 AL.R 
1475. 

Tenn.—^Donathan v. McMinn County, 
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213 S.W.2d 178, 187 Tenn. 220— 
Knott V. Stewart County, 207 S.W. 
2d 387, 185 Tenn. 623—Cunningham 

V. Broadbent, 147 S.W.2d 408, 177 
Tenn. 202—^Ross v. McCabe, 61 S. 

W. 2d 479, 166 Tenn. 314, appeal dis¬ 
missed Ross V. Port, 54 S.Ct. 347, 
290 U.S. 603, 78 L.Bd. 529—General 
Securities Co. v. Williams, 29 S.W. 
2d 662, 161 Tenn. 60. 

Tex.—^Zachary v. City of Uvalde, 
Com.App., 42 S.W.2d 417. 

Reagan County Purchasirig Co. v. 
State, Clv.App., 110 S.W.2d 1194, 
error refused. 

Va—^Fireman's Mut. Aid Ass*n of 
City of Richmond v. Common¬ 
wealth, 184 S.B, 189, 166 Va 34, 
certiorari denied Fireman's Mut. 
Aid Ass*n of City of Richmond v. 
Commonwealth of Virginia, 66 S. 
Ct. 941, 298 U.S. 677, 80 L.Ed. 1398. 
Wis.—^Appeal of Van Dyke, 259 N. 
W. 700, 217 Wis. 628, 98 AL.R. 
1382. 

Wyo.—State v. Johnson County High 
School, 6 P.2d 255, 48 Wyo. 494. 

12 C.J. p 764 note 82. 

Well considered case 
Pa—In re Knowles* Estate, 145 A 
797, 295 Pa 671, 63 AL.R 1086. 
Special injury 

“To authorize such challenge 
. . . it is necessary that thei^om- 
plalnant . . . shall have suffered, 
or be threatened with subjection to, 
some special injury, differing in 
character and degree from that suf¬ 
fered In common with other taxpay¬ 
ers.” 

U.S.—Dtike Power Co. v. Greenwood 
County, S. C., D.C., 10 P.Supp. 864, 
861, supplemented 12 P.Supp. 70, 
and cause remanded, C.C.A, Green¬ 
wood County V. Duke Power Co., 79 
F.2d 995, reversed on other grounds 
81 P.2d 986, reversed on other 
grounds 67 S.Ct 202, 299 U.S. 269, 
81 L.Ed. 178. 

Xnapplioable provisions 

A taxpayer may not urge the un¬ 
constitutionality of a statute on the 
ground that It taxes bonds of states 
and munidifalitles when he Is not 
taxed as to such bonds, or on the 
ground that a provision thereof is so 
uncertain as to leave him without a 
guide in making his return when It 
is not shown that any tax was lev¬ 
ied on the basis of such provision. 
U.S.—^Heald v. District of Columbia. 
APP.D.C.. 42 S.Ct. 434, 269 U.S. 114, 
66 L.Ed. 852. 

ZUegal loans of pnbllo ftmds 
Where city*s arrangement for con¬ 
struction of municipal power plant 
was illegal because of unauthorized 
loan and gift to municipality by fed¬ 
eral public works administrator, 
state power company aa taxpayer 
had right to bring suit In federal 



§§ 8(^1 CONSTITUTIONAL LAW 

complain of the grievances of other? to sustain his 
attack on the statute,^2 as by urging that it deprives 
others of properly without just compensation,22 nor 
can he question the constitutionality of a statute 
the effect of which is to decrease, rather than in¬ 
crease, his tax burdens.2^ A taxpayer in bringing 
a statutory action for the recovery of taxes which 
the county treasurer has failed to collect acts as 
an individual, and hence his rights to raise con- 
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stitutional questions in such action are not governed 
by the liiles applicable to public officials.25 

§ 81 . Creditors 

A creditor who is not affected In his rights as a 
creditor by a statute may not challenge its validity. 

A Statute which does not in any way affect the 
rights of a creditor against his debtor may not be 
attacked as unconstitutional by such creditor. 2 6 


court* attacking: arrangement on con¬ 
stitutional grounds. 

U.S.—Missouri Public Service Co. v. 
City of Concordia, Mo., D.C.Mo., 8 
F.Supp. 1. 

Double taxatlou 

(1) One not injured by allegedly 
double taxation may not complain. 
Mich.—a F. Smith Co. v. Fitzgerald. 

269 N.W. 852, 270 Mich. 669, ap¬ 
peal dismissed C. F. Smith Co. v. 
Atwood, 56 S.Ct 116, 296 U.S. 659, 
80 L-Ed. 470. 

(2) Mere possibility of double tax¬ 
ation is not sufficient to raise con¬ 
stitutional question. 

U.S.—^Paris v. Helvering, C.C.A4, 71 
F.2d 610, certiorari denied 66 S.Ct. 
99. 293 U.S, 684, 79 L.Ed. 680, 
Sales tax acts 

(1) That sales tax act provided for 
collection of tax by retailer from 
customer In so far as could be done 
did not make tax a consumer’s tax 
so as to entitle consumers to ques¬ 
tion constitutionality of act 
U.S,-^Meyer Const. Co. v. Corbett 

CCaU 7 F-Supp. 616. 

(2) Fact that farmer retailing his 
products Without collecting sales tax 
was subject to assessment for 
amount of tax he had failed to col¬ 
lect did not make him a taxpayer 
so €LS to entitle him to enjoin col- 
lectidn of allegedly unconstitutional 
tax. 

Ohio.—Fox V. Frank, 8 N.E.2d 996, 52 
Ohio App. 483, petition dismissed 
198 N.B. 873, 180 Ohio St. 268. 
Property owners held not entitled 
to question reassessment act 
Cal.—Cowart v. Union Paving Co., 14 
P.2d 764, 216 Cal. 876, 83 A.L.R, 
1186. 

proceedings under Declaratory Jtidg- 
ments Act 

Tenn.—General Securities Co. v. Wllr 
Hams, 29 S."«V^.2d 662, .161 Tenn. 60, 

Tax as burdening Interstate 
meroe 

Foreign railroads could not be 
heard to claim that state tax based 
on their intra-state business bur¬ 
dened their interstate business in 
violation of;commerce clause, where 
they had' made no attempt to secure 
relief from taxation under former 
law and taxes were greatly reduced 
imder new law. 

U.S.—Chicago, M., St P. & P. R. Co. 


V. Hedges, D.CWash., 5 F.Supp. 
762. 

State tax otherwise payable to fed. 
eral government 

Executors and legatees cannot at¬ 
tack the constitutionality of a stat¬ 
ute imposing a state transfer tax 
otherwise payable under the federal 
acts to the federal government; and 
this is so despite the contention that 
complainants may be obliged to pay 
the amount of the tax to the federal 
government If the state act should 
subsequently be declared unconstitu¬ 
tional, since it is to be assumed tl^t 
the federal government will abide 
by the rule that a subsequent deci¬ 
sion does not retroactively affect, per¬ 
sons whose rights have been ad¬ 
judged. 

Pa.—In re Blnowles* Estate, 145 A. 

797, 295 Pa. 671, 63 A.L.R. 1086. 
Exhaustion of administratilvc rcm. 
edies 

Constitutionality of tax assess¬ 
ment on realty cannot be conisidered 
by courts, where plaintiff has not 
exhausted administrative remedies. 

U.S.—Apartments Bldg. Co, v. Smiley, 
D.aOkl., 26 P.2d 469, affirmed, C-C. 
A, 32 P.2d 142. 

32. U.S.—^Burk-Waggoner Oil Ass’n 

V. Hopkins, D.C.Tex., 296 F. 492, 

• affirmed 46 S.Ct 48, 269 U.S. 110, 
70 KEd. 183. 

Colo.—^Hoyt V. Trustees of State 
Nol'mal School, 44 P.2d 613, 96 
Colo. 442—^Boyer Bros. v. Board of 
Com’rs of Routt County, 288 P. 
408, 87 Colo, 276. 

Hawaii.—Wilson v. Stainback, 39 Ha¬ 
waii 67. 

Ill.—^Liberty Nat. Bank of Chicago 
V. Collins, 58 N.B.2d 610, 388 IlL 
649—Schrelber v. Cook County, 68 
N,E.2d 40, 388 IlL 297, 166 AL.R. 
1162. 

Ky.—Cumberland Pipe Line Co. v. 
Commonwealth, 16 S.W.2d 280, 228 
Ky. 463. 

La.—^Ricks v. Department of State 
Civil Service, 8 So.2d 49, 200 La 
341—^Rawle v. Jefferson and Pla¬ 
quemines Drainage Dlst, 175 So. 
610, 187 La S91. 

Mass.—^Richards v. Treasurer and Re¬ 
ceiver General, 67 N.E.2d 688,. 319 
-Mass. 072. 

S.C.—Sandets v. Greater Greenville 
Sewer Dist, 44 S.E.2d 185,. 211 & 
C. 141. ^ . 
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Tenn.—^Hancock v. Davidson County, 
104 S.W.2d 824, 171 Tenn. 420, 
Taxpayer not within class of pub. 
lie officials may not urge invaiidity 
of statute as to such officials. 

Ry.—Reynolds Metal Co. v, Martin, 
107 S.W.2d 251, 269 Ky. 378, ap¬ 
peal dismissed Reynolds Metals Co, 
V. Martin, .68 S.Ct 146, 302 U.S. 646. 

, That nonresident taxpayers’ rights 
are invaded may not be urged by a 
resident taxpayer. 

U.S.—Heald v. District of Columbia, 
App.D.a, 42 S.Ct 434, 259 U.S. 114, 
66 ]J.Ed. 852. 

Separable taxes on employer and em¬ 
ployees : 

An employer subject to a tax im¬ 
posed by one portion of an unem¬ 
ployment-compensation act may not 
challenge the validity ,of another por¬ 
tion imposing a tax on his employees 
separable from that imposed on him. 
U.S;—Carmichael v. Southern Coal & 
Coke Co., Ala., 67 S.Ct 868, 801 U. 
S. 496, 81 L.Bd. 1245, 109 AL.R. 
1327, modified on other grounds 
Carmichael v. Southern Coal & Coke 
Co.. 67 S.Ct 674, 300 U.S. 644. 81 L. 
Ed. 858—Carmichael v. Gulf States 
Paper Corporation, Ala., 67 S.Ct. 
868 , 301 U.S. 495, 81 L.Bd. 1246, 109 

AL. R. 1327, modified on other 
grounds Carmichael v. Gulf States 
Paper Corporation, 67 S.Ct 674, 300 
U.S. 644, 81 L.Bd.' 868.. 

83. Ark.—Connor v. Blackwood, 2 S. 

W. 2d 44, 176 Ark, 139. 

Idaho.—Williams v. .Baldridge, 284 
P. 203, 48 Idaho 618. 

N.C.—^Yarbolrough v. North Carolina 
Park Commission, 146 BE. 663, 196 
N.C. 284. 

34. U.S.—Citizens’ & Southern Nat 
Bank v. City of Atlanta, C.C.AGa., 
63 P.2d 667. 

Tenn.—Sherrill v. Thomason, 238 S. 

W. 876, 146 Tenn. 499. 

35. Ohio.—State ex rel. Hostetter v. 
Hunt 10 N,B.2d 166, 66 Ohio App. 
120, affirmed 9 N.B.2d 676, 132 Ohio 

. St 668. 

Rules applicable 'to officers see infra 
S 82. 

36. U.S.—^Kuehner v. Irving Trust 
Co., N.T., 67 S.Ct 298, 299 U.S. 445, 
81 L.Ed. 340. 

In re East Contra Costa Irr. 
Dist, D.C.CaL, 10 F.Supp. 175. 
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Conversely, he may urge the invaldity of a statute 
which does affect his rights as a creditor thus, 
he may attack a statute on the ground that it im¬ 
pairs the validity of his obligation,38 or affects the 
ability of his debtor to pay.39 

§ 82. Officers 

a. In general 

b. In proceedings to enforce perform¬ 

ance of duty 


a. In General 

Ordinarily, the mere Interest of ft public official, a« 
such, Is not sufficient to entitle him to question the 
validity of a statute, and he may do so only where he 
shows that his rights of person or property are adverse* 
iy affected by the operation of the statute. 

As a general rule a public official whose rights 
are not adversely and injuriously affected by the 
operation of a statute or ordinance, or the par¬ 
ticular feature of it complained of, may not raise 
the question of its constitutionality.^® Ordinarily, 


. Pa.—re Wharton Title and Trust 
Company,. 19 Pa^Dlst. & Co. 267. 
S.D.—In re Gooder’s Estate, 9 N.W.Sd 
143, 69 S.D. 242. 

12 C.J. p 764 note 85. 

A suhse^ueiLt judarment lien credi¬ 
tor, not having been prejudiced by 
appointment of a sequestrator in pro¬ 
ceeding to enforce mechanlc*s lien, 
could not attack validity of mechan¬ 
ic’s lien statute under which seques¬ 
trator was appointed as violating 
constitutional provision prohibiting 
local or special laws respecting col¬ 
lection of debts or enforcement of 
Judgment. 

Pa.—Kessler v. Mandel, 40 A.2d 926, 

• 156 Pa.Super. 605. 

37. U.S.—^In re New York, N. H. & 
H. R Co., D.CConn., 16 F.Supp. 
604. . 

Objections to Frazier-laeznke Act con¬ 
sidered 

XT.S.—Wrlght V. Vinton Branch of 
Mountain Trust Bank of Roanoke, 
Va.. 57 S.Ct 656, 300 U.S. 440, 81 
. Ii.Ed. 736, conformed to, C.C.A., 
Nichols V. Kemp, 88 P.2d 1016— 
Ltouisville Joint Stock Land Bank 
V. Radford, Ky., 66 S.Ct 854, 296 
U.S. 666, 79 L.Ed.’ 1693, 97 A.L.R 
1106, motion denied 66 S.Ct. 918, 
rehearing denied 56 S.Ct. 82, 296 
U.S. 661, 80 L.Bd. 471. 

38. La.—State v. Moiiroe, 60 So. 
1026, 182 La. 82. 

Tex.—Ollivier v, Houston, 64 S.W. 
940, 22 Tex.Civ.App. 66, affirmed 
64 S.W. 940, 943, 98 Tex. 201. 

12 CJ. p 764 note 86. 

39. Fla.—State ex rel. Mlttendorf v. 
Hoy, 151 So. 1, 112 Fla. 626. 

•12 C.J. p 765 note 87. 

Act suspending foreclosure of tax 
A city’s creditor may question con¬ 
stitutionality of act suspending for 
dye years foreclosure proceedings on 
tax certfficates held by city. 

Fla.—State ex rel. Mlttendorf v. Hoy, 
161 So. 1, 112 Fla. 626. 

40. U.S.—U. S. ex rel. Horigan v. 
Heyward, C.C.A.Fla., 98 F.2d 433. 

Fla.—^Barr v. Watts. 70 So.2d 347— 
City of PensacolA v. King, 47 So. 
2d 317—Corpus Jturis Secundum 
cited in. State ex rel. Watson v. 
Kirkman,. 27 So.2d 610, 612, 168 
Fla. IL 


Ky.—^Holt V. Clements, 97 S.W.2d 
397. 266 Ky. 646—Carl v. Thiel, 277 
S.W. 486. 211 Ky. 328. 

La,—Bossier Parish School Board v. 
Louisiana State Board of Educa¬ 
tion, 123 So. 666, 168 La. 1033. 

Mass,—Assessors of Haverhill v. New 
England Tel & Tel. Co.. 124 N.E.2d 
917. 

Minn.—^Bric 6 l 3 nn School Dist No. 132, 
Faribault County v. Board of Coun¬ 
ty Com’rs of Faribault County, 55 
N,W.2d 602, 238 Minn. 63—Corpus 
Juris Elecundum cited in Loew v. 

« Hagerle Bros., 83 N.W.2d 698, 600, 
226 Minn. 486. 

Mo.—Sheehan v. First Nat. Bank, 140 
S.W.2d 1, 346 Mo. 227. 

Mont—State ex rel. Nagle v. Kelsey, 
65 P.2d 686, 102 Mont 8. 

Neb.—^Erickson v. Nine Mile Irr. 
Dist. 190 N.W. 678, 109 Neb. 189. 

N.Y.—Black River Regulating Bist 
y. Adirondack League Club, 121 N. 
B.2d 428, 307 N.Y. 476. 

N.D.—Corpus juris Secundum cited 
in Department of State Highways 
V. Baker, 290 N.W. 267, 268, 69 N. 
D. 702, 129 A.L.R. 925. 

Or.—Corpus JUris Secundum dted in 
State V. Smith, 262 P.2d 660, 662, 

197 Or. 96. , 

Pa.—Commonwealth ex rel. Connor 
V. Meehan, 67 Pa.Dist & Co. 637. 

RI.—City of Providence v. Moulton, 
160 A. 76, 62 RI. 236. 

S.C.—Corpus juris Secundum quoted 
in Dillon County v. Maryland Cas. 
Co., 69 S.B.2d 640, 642, 217 S.C. 66— 
Corpus Jliris Secundum quoted in 
Town of Belton v. American Em¬ 
ployers Ins. Co. of Boston, Mass., 
18 S.E.2d 612, 615, 199 S.C. 88— 
Corpus Juris Secundum quoted lu 
Greenville County Fair Ass’n v. 
Christenberry, 17 S.E.2d 857, 868, 

198 S.C. 338. 

Tenn.—^Bricker v. Sims, 269 S.W.2d 
661, 195 Tenn. 36i—First Subur¬ 
ban Water Utility Dist v. McCan- 
less, 146 S,W.2d 948, 177 Tenn. 128 
—^Henry v. Abernathy, 136 S.W.2d 
61, 175 Tenn. 512-—Butler v, McMa¬ 
han, 64 S.W.2d 1, 166 Tenn. 611— 
Waldauer v. Britton, 113 S,W.2d 
1178, 172 Tenn. 649. 

Wash.—^Vance Lumber Co. v. King 
County, 61 P.2d 623, 184 Wash. 
402. 


Estoppel or waiver by officer to 
raise constitutional question see 
infra § 89. 

An offlMr holding over after the 
expiiuiion of his term of office is in 
no position to attack the constitu¬ 
tionality of a statute removing him 
from office and giving it to another. 
Tenn.—Klmsey v. Hyatt, 89 S.W.2d 
887, 169 Tenn. 699. 

Collector of internal revenue sued 
merely as formal party held not en¬ 
titled to raise constitutional ques¬ 
tion. 

U.S.—George Moore Ice Cream Co. v. 
Rose, Ga., 63 S.Ct 620, 289 U.S. 873, 
77 L.Ed. 1266. 

Judge held not entitled 
La.^respo v. Viola, 95 So: 266, 162 
La. 1088. 

State la^asurer held not entitled to 
claim that bonding statute was re¬ 
troactive as to him. 

Utah.—State ex rel. Stain v. Christen¬ 
sen, 35 P.2d 776, 84 Utah 186.' 

Xf act establishing office was un¬ 
constitutional, the officer has no 
standing to complain of the constitu¬ 
tionality of a subsequent act abolish¬ 
ing his office. 

N.C.—Queen v. Board of Com’rs of 
Haywood County, 138 S.E. 310, 193 
N.C. 821. 

Office abolished 

(1) An officer whose office is abol¬ 
ished by one portion of a statute 
may not urge the invalidity of an¬ 
other portion which does not affect 
him. 

La.—State ex rel. Garland v. Guil¬ 
lory, 166 So. 94, 184 La. 829. 

Okl.—State v. Howard, 171 P. 30, 
67 Okl. 289. 

Tenn.—Caldwell v. Lyon, 80 S.W.2d 
80, 168 Tenn. 607, 100 A.L.R 1152. 

(2) Such an officer may not chal¬ 
lenge the constitutionality of any 
provision of such statute other than 
the one abolishing his office. 

Ky,—^Holt V. Clements, 97 S.W.2d 397. 
266 Kjr. 646. 

Board of adjustment 
Colo.—Cross V. Bilett, 221 P.2d 923, 
122 Colo. 278. 

Objection held not waived 
S.C.—Greenville County Fair Ass’n v. 
Christenberry, 17 S.E.2d 857, 198 
S.a 338. 
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the mere interest of a public official, as such, is not 
sufficient to entitle him to question the validity of 
a statute but, to entitle him to raise such ques¬ 
tion, he must show that his rights of person or 
property are. adversely affected by the operation of 
the sta^te.^^ 

District attorney and attorney general. In a 
proper case an attorney general,^^ or a district^^ or 
county^® attorney, may question the constitutionality 
of a statute; but such officer may not maintain an 
action to test the constitutionality of a statute where 
his rights of person or property are not adversely 

affected thereby.^5.5 

b. In Proceedings to Enforce Performance of 
Duty 

As a general rule, the right to question the validity 


of a statute Imposing a duty on a ministerial ofTic^ Is 
denied him where he has no personal or property Interest 
In the constitutional question Invoked. 

Whether, in an action against a ministerial of¬ 
ficer, to enforce the performance of a statutory 
duty, he may question the constitutionality of the 
statute imposing the duty is a matter as to which 
there is much conflict of authority,^® and it has 
been declared to be unwise to lay down a hard 
and fast rule.^7 In some jurisdictions ministerial 
officers ^e permitted to question the constitution¬ 
ality of a statute imposing a duty on them,^* even 
though no personal interest of theirs is affected by 
the statute.^^ By the weight of authority, however, 
subject to some limitations and exceptions, the right 


41. TT.S.—Columbus & O. Ry. Co. v. 
Miller, Miss., 51 S.Ct. 392, 288 U.S. 
96, 76 L.Ed. 861. 

Fla.—Baxr v. Watts, 70 So.2d 347— 
Corpus JUxls Seotudum cited In 
State ex re! Watson v. Kirkman, 27 
So.2d 610, 612. 168 Fla. 11. 

N.Y.—re Bond & Mortgagre Guar¬ 
antee Co., 290 N.Y.S. 999, 249 App. 
Div. 26, affirmed 10 N.m2d 669, 274 
N.Y. 698. 

S.C.—Corpus JTuris Seoundtim quoted 
in Dillon Coimty v. Maryland Cas. 
Co., 59 am2d 640, 642, 217 S.a 66 
—Corpus juris Seounduxn quoted 
in Greenville County Fair Ass’n v. 
Christenberry, 17 S.E.2d 867, 868, 
108 S.C. 838. 

Fla,—Barr v. Watts, 70 So.2d 847 
—Corpus juris Seonndum cited in 
State ex rel. Watson v. Kirkman, 
27 So.2d 610, 612, 158 Fla. 11— 
Steele v. Freel, 25 So.2d 601, 157 
Fla. 223—State v. Johnson, 186 So. 
816, 102 Fla. 19—State v. State 
Board of Equalizers, 94 So. 681, 84 
Fla. 592, 80 AKR. 862. 

N.M.—State ex rel. Sanchez v. Staple- 
ton, 162 P.2d 877, 48 N.M. 463. 

S.C.-—Corpus Juris Seonndum quoted 
in Dillon County v. Maryland Cas. 
Co., 59 S.E.2d 640, 642, 217 S.C. 66 
—Corpus Juris Seonndum quoted in 
Greenville County Fair Ass’n v. 
Christenberry, 17 S.E.2d 857, 858, 
198 S.C. 888. 

Tenn.—^Frazier v. Elnaore, 178 S.W.2d 
668, 180 Tenn. 232. 

Ollloers held entitled 

U.S.—^First Federal Savings & Loan 
Ass'n of Wisconsin v. Loomis, C.C. 
AWis., 97 F.2d 831, question certi¬ 
fied -69 S.Ct 92, first case, 306 U.S. 
&64, 83 L.Ed. 866, certiorari dis¬ 
missed 69 act 868, 806 U.S. 666, 88 
L:Bd. 482. 

Fla.—City of Pensacola v. King, 47 
So.2d 317. 

Ga.—Franklin v. Harper, 66 S.E.2d 
221. 205 Ga. 779, appeal dismissed 
70 S.Ct 804, 839 U.S. 946, 94 L.Ed. 


1861—^Toole V. Anderson, 171 S.B. 
714, 177 Ga. 814. 

Pa.—Clearfield Bituminous Coal Cor¬ 
poration V. Thomas, 9 A2d 727, 836 
Pa. 672, 126 AL.R. 716. 

S.C.—^BCarrison v. Lancaster, 28 S.B. 

2d 886. 204 S.C. 318. 

Tenn.—Phillips v. West 213 S.W.2d 3, 
187 Tenn. 57. 

43. U.S.—^Flrst Federal Savings & 
Loan Ass’n of Wisconsin v. Lioom- 
is, C.C.AW1S., 97 F.2d 831, ques¬ 
tion certified 69 S.Ct 92, first case, 
805 U.S. 664, 83 L.EdL 866 , certio¬ 
rari dismissed 69 S.Ct 363, 305 U. 
S. 666, 83 LBd. 432. 

FUu—Copeland v. State, 76 So.2d 187. 
La.—State ex reL Porterle v. Walms- 
ley, 160 So. 91, 181 La. 697. 

Right of governmental body or en¬ 
tity to raise constitutional ques¬ 
tion see supra § 76 b. j 

Buie as to private persons inapplica¬ 
ble 

Rule that a person may not attack 
constitutionality of an act where his 
rights are not thereby affected ap¬ 
plies to private persons and not to 
attorney general; and, so in quo 
warranto to oust foreign corporation 
from permit to do business in state, 
attorney general may attack consti¬ 
tutionality of statutes relating to is-, 
suance of permits to foreign corpo¬ 
rations. 

Fla.—State ex reL Landis v. S. H. 

, Kress & Co., 165 So. 823, 116 Fla. 
189. 

44. Oonflictiag statutes 

As against the contention that a 
district attorney, being charged with 
the duty of enforcing the laws, has 
no right to plead that a law is un¬ 
constitutional, it has been held that 
he is net forbidden to plead that a 
statute Is unconstitutional if he finds 
it in conflict with one which it is his 
duty to enforce. 

La.—State v. Washburn, 147 So. 489, 
177 La. 27—State v. Richardson, 
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147 So. 846, 176 La. 1064—City of 
Shreveport v. Capps, 147 So. 12, 176 
La. 849—City of Shreveport v. Ma¬ 
lone, 147 So. 12, 176 La. 848—State 
V. Antee, 147 So. 11, 176 La. 847— 
State V. Malone, 147 So. 11, 176 
La. 846—State v. Watkins, 147 So. 
8, 176 La. 837. 

45. Kan.—State ex rel. White v. 
Board of Com’rs of Wyandotte 
County, 39 P.2d 286, 140 BAn. 744. 
Wash.—State ex rel. Evans v. Broth¬ 
erhood of Friends, 247 P.2d 787, 
41 Wash.2d 787. 

4B.6 Fla.—State ex reL Watson v. 
Kirkman. 27 So.2d 610, 168 Fla. 11. 

43. Minn.—State v. Steele County 
Board of Comers, 232 N.W. 787, 181 
Minn. 427, 71 AL.R. 1190. 

Mo.—State ex rel. Clarke v. West, 
188 S.W. 1111, 272 Mo. 304. 

Mont.—Corpus Juris quoted iu State 
V. Tyler, 208 P. 1081, 1086, 64 Mont 
124. • 

N.D.—^Mohall Farmers* Elevator Co. 

V, Hall, 176 N.W. 181, 44 N.D. 430. 
Or.—State v. Slusher, 248 P. 868, 119 
Or. 141. 

Vt—City of Montpelier v. Gates, 170 
A 473, 106 Vt. 116. 

12 C.J. p 766 note 88. 

47* Idaho.—State v. Malcom, 226 F. 
1083, 39 Idaho 186. 

4B. Ky.—^Dorman v. Dell, 62 S.W. 
2d 892, 246 Ky. 34. 

Ohio.—State ex rel. Hostelter v. 
Hunt, 10 N.E.2d 166, 66 Ohio App. 
120, affirmed 9 N.E.2d 674, 132 
Ohio St 668. 

12 C.J. p 766 note 90. 

Beasou for rule 

If the act is unconstitutional it is 
a nullity and imposes no duty. 

Neb.—Van Horn v. State, 64 N.W. 

865, 46 Neb. 62. 

12 CJ. p 765 note 90 [a]. 

49. Tex.—^Holman v. Pabst, Civ. 
App., 27 S.W.2d 840, error refused. 
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the State or the public interests are involved and, will, if die statute is tinconstitutionil, violate his 
of course, the rule does not prohibit the officer from duty under his oath of office, or otherwise render 
raising the constitutional question if his personal himself liable, by acting under a void statute.^^ 

interests are affected by the operation of the stat- There also appears to be authority for the view that 
ute.56 Stated otherwise, it is generally held that a the right of a ministerial officer to raise such ques- 
mere subordinate ministerial officer, to whom no in- tion is within the discretion of the court.®^ 
jury can result and to whom no. violation of duty .Notwithstanding these various conflicting views 
can be imputed by reason of his complying with a ^ jg geher^y held'that the constitutionality of a 

statute or ordinance, will not be allowed to question statute authorizing disbursement, of public funds 
its constitutionality;®® but that the constitutionality may be questioned by flie officer on whom the duty 
of a statute may be questioned by ah officer who of disbursement is: imposed,®® although there is 


54i Minn.—^Loew v. Hagrerle Bros.,. S3 
N*,'W.2<1 598, 226 Minn. 486—Stats 
V. Steels County Board of Com'rs, 
. 232 N.W. 737, 181 Minn. 427, 71 
A.L.R. 1190. 

N.D.—^Department of State Highways 
V. Baker, 290 N.W. 257, 69 N.D. 702. 
129 A.Li.R. 925—State v. Leech, 157 
N.W. 492, 33 N.D. 613. 

Se^nisdte public interest held not 
shown. 

Minn.—^Bricelyn School Dist. No. 132, 
Faribault County v. Board of Coun¬ 
ty Com'rs of Faribault County, 65 
N.W.2d 602. 238 Minn. 63.. 

55. Fla.—City of Pensacola v. King, 
47 So. 2d 317. 

S.C.—Spartanburg County v. Miller, 
132 S.R 673, 136 S.C. 348—Fooshe 
V. Burley. 61 S.B. 255. 80 S.C. 131. 
16 L.R.A.,N.S., 266. 

Pelony 

Where attorney general advised 
state comptroller that an appropria¬ 
tion for payment of a claim was un¬ 
authorized and statute provided that 
comptroller may be deemed guilty 
of felony if comptroller knowingly 
certifies a claim not authorized hy 
law, comptroller was Justified in re¬ 
fusing to certify claim and could 
question constitutionality of the ap¬ 
propriation statute as a defense to 
mandamus to compel comptroller to 
certify the claim and to execute the 
warrant required to be transmitted 
with the certification. 

Mo.—State ex reL S. S. Kresge Co. v. 

Howard, 208 S.W.2d 247, 357 Mo. 

• 302. 

66. Ga.—^Mallet V. Harper, 185 S.B3. 
798, 182 Ga. 506. 

Mo.—State ex rel. S. S. Kresge Co. v. 
Howard, 208 S.W.2d 247, 357 Mo. 
302. 

Mont.—Corpds Jnzis quoted In State 
V. Tyler, 208 P. 1081, 1086, 64 Mont. 
124. 

N.D.—State ex reL Johnson v. Baker, 
21 N.W.2d 365, 74 N.D. 244—Depart¬ 
ment of State Highways v. Baker, 
290 N.W. 267, 69 N.D,’ 702, 129 A.L. 
r: 925'^^oxpiis Jhzls quoted ia Mo- 
hall Parnaiers* Elevator Co. v; Hall, 
176 N.W. 131v 133, ,44 N.D. 430. 

Okl.—City of Shawnee v. Taylor, 132 
P.2d 950, 191 OkL 687. 


Or.-^oarpas Juris quoted In State v. 

Slusher, 248 P. 368, 359, -119 Or. 
. 141. 

12 C.J. p 765 not^ 91. 

Dlscretioxiazy duty 

(1) Although the state auditor of 
accounts is a subordinate officer of 
the executive department, his duties 
with respect to a statute authorizing 
a particular expenditure are discre¬ 
tionary and not purely ministerial, 
and he may question the statute’s 
validity. 

Vt.—Grout V. Gates; 124 A. 76, 97 
^ Vt. 434. 

(2) ^^ile county commissioners 
have the right to submit to courts 
constitutionality of act exempting 
from taxation in West-bearing bank 
accounts, since commissioners* du¬ 
ties were more than ministerial, but 
were reasonably discretionary they 
cannot whimsically question acts of 
legislature, but they have discretion, 
and, when they exercise it reason¬ 
ably, they are within their rights. 
Pa.—^In re Donnelly's Estate, 173 A. 

876, 118 Pa.Super. 274. 

57. DeL—Corpus Jnzlg Secunduan 
cited in State ex reL Walker v. 
Harrington, 27 A.2d 67, 77, 8 Terry 
14. 

Fla.—City of Pensacola v. King, 47 
So.2d 317. 

Miss.—State v. Wheatley. 74 So. 427, 

^ 113 Miss. 555. 

Mont—Corpus Juris cited In State v^ 
Porter, 294 P. 363, 367, 88 Mont 
847. 

NJD.—State ex rel. Johnson v. Bakei*, 
21 N.W.2d 355, 74 N.D. 244—Corpus 
Juris quoted in Mohall Farmers* 
Elevator Co. v. Hall, 176 N.W. 181, 
133, 44 .N.D. 430. 

Or.—Corpus Juris quoted in State v. 

Slusher, 248 P. 368, 869. 119 Or. 141. 
12 C.J. p 766 note 92. 

SnillcieiLt interest 

**But it has come to be quite gen¬ 
erally held—^upon sound legal princi¬ 
ples, we think—^that where, as here, 
the officer involved is not a minis¬ 
terial officer of suborjjinate author^ 
ity, but one who will under his oath 
of office, violate hi's duty or other¬ 
wise render himself liable by the. 
performance of the act enjoined up- 
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on him by. the statute in .question, if 
invalid, he is Sufficiently interested to 
enable him to raise the questiofi of 
the valiffity of idle statute -in the 
mandamus proceeding to compel him 
to comply therewith.** . 

Vt.—City of Montpelier V. Gates, 170 
A. 473, 476, 106 Vt. 116. 

68. Idaho.—State v. Malcom, 226 P. 

1083, 39 Idaho 185. - 

59- Fla.—City of Peiisacola v. King, 
'*47 So.2d 817—Steele v. Freel, 26 
;So.2d 501, 157 Ila. 223—State ex 
. rel. Harrell y. Cone, 177 So.;854, 130 
Fla.-158-^S.tate ex feL Juvenal v. 
Neville, 167’ So. 650, 123 Fla. 746. 
Ky.—Metcalf v. Howard, 201 S.W2d 
197, 304 Ky. 498. 

Mo.—State ex reL .yolker v. Carey, 
136 S.W.2d 824, 845 Mo, 811—State 
ex rel. Volker v. Kirby," 136 S.W.2d 
319, 345 Mo. 801. 

N.H.—Amyot v. Caron, 190 A. '134, 
88 N.H 894. 

N.C.—^Brown v. Board of Com'rs . of 
-Richmond County, 28 S.E.2d 104, 
223 N.C. 744. 

N.D,—^Department of State Highways 
V. Baker,.290 N.W. 267, 69 N.D. 702, 
129 A.L.R. 925-r-McDermont v. Din- 
nie, 69 N.W. 294. 6 N.D. 278. 

S.C.—Corpus Juxis Secundum quoted 
la O'Shields v. Caldwell, 85 S.B.2d 
184, 193, 207 S.C. 194. 

Vt.—Gross V. Gates, 194 A. 465, 109 
'Vt. 166—City of Montpelier v. 
Gates, 170 A. 473, 476, 106 Vt. 116 

-Grout V. Gates, 124 A. 76, 97 .Vt 

484. 

Wis.—^Federal Paving Corporation v. 
Prudisch, 298 N.W. 166, 236 Wis. 
627. . - . 

Wyp.—State v. Hoskins, 212 P; 766, 
29 Wyo. .198—State v. Snyder, 212 
P. 768, 29 Wyo. 168. . 

12 C.J. p 766- note 98. 

, "The reasonable doubt of the con¬ 
stitutionality of a Ugislative act may 
Justify an officer, charged with t^e 
duty of expending public fxmds only 
pursuant^ to velid law, in decUndng, 
in the absence of a controlling court 
order, to pay out public funds under 
provisions of such a doubtful stat¬ 
ute." “ 

Fla.—State' ex rel. Florida Portland 
Cement Co. v. Hale, 176 So. 677, 
685, 129 Fla. 588. 
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also authority to the contrary.®® 

After a writ of mandamus has been granted the 
officer can no longer plead the, uncohstitutionality 
of a statute as an excuse for disobeying the writM 
An officer, proceeded against for failure to perform 
his duty under a certain provision of a statute, can¬ 
not question the constitutionality of another provi¬ 
sion of the statute, the invalidity of which would 
not affect the entire act.®^ Further, a ministerial 
officer cannot attack the constitutionality of a stat¬ 
ute because it may violate the rights of some other 
officer®® or person®® in order to avoid his own per¬ 
formance of a mandatory duty imposed by such 
statute. An; officer on whom ministerial duties 
have been imposed by statute has been allowed to 
test the constitutionality of the statute by an appeal 
to the courts for direction in the performance of 
his duties.®® A judge may challenge the constitu¬ 
tionality of a statute imposing upon him judicial 
duties.®® 

§83. Persons Not Parties 

Generally, the constitutionality of a statute involved 
In a suit may be questioned only by the parties thereto. 


CONSTITUTIONAL LAW §§ 82-84 

As a general rule, the question of the constitu¬ 
tionality of a statute involved in the decision of a 
suit may be raised only by those who are parties to 
the suit;®7 but, since a decree pronounced by a 
court without jurisdiction is void, the validity of a 
statute may be considered on its being brought to the 
attention of the court by persons interested in the 
effect to be given the statute, although not interested 
in the case before the court, where the jurisdiction 
of the court depends on such validity,®® 

§ 84. In Criminal Proceedings 

In criminal prosecutions, the accused has the right 
to assert the Invalidity of the law, regulation, or rule 
under which he is being prosecuted, provided he shows 
that his rights are adversely affected thereby. 

As a general rule, in criminal prosecutions, ac¬ 
cused has the right to assert the invalidity of the 
law, regulation, or rule under which he is being 
prosecuted,®®*®® but he must show that his rights 
are adversely affected by the statute or ordinance,®®^ 
and, more particularly, that his rights are thus 


Officers wHo zaay raise quesfeloxL 

(1) The constitutionality of a stat¬ 
ute authorising the disbursement of 
public funds may be questioned by 
the officerj such as a county auditor, 
on whom the duty of allowing claims 
against the county is imposed; but 
it may not be raised by an officer, 
such as a county treasurer, who acts 
in a pu^ly ministerial capacity in 
the payment of a county warrant 
properly ‘drawn' on him. 

Mo.—State ex rel. Forgrave v. Ktill, 
198 S.W.- 844, 272 Mo. 206, dis- 
tln^ishing Wiles v.' Williams, 133 
S.W. 1, 232 Mo. 66, 34 L;R.A.,N.S., 
1060. 

(2) The state treasurer, who is 
custodian of the special compensa¬ 
tion fund, could question constitu¬ 
tionality of statutory provision for 
payment of compensation from spe¬ 
cial compensation fund. 

Minn.—Loew v. Hagerle Bros., 33 NT. 
W.2d 698, 226 Minn. 485. 

The eonxLty board of supervisors, 
being the fiscal agents of the county, 
may, oh mandamus to compel it to 
fix the compensation of the county 
prosecuting attorney in accordance 
with statute, question validity of 
such statute. 

Miss.—^Toombs v. Sharkey, 106 So. 
273, 140.Miss. 676. 

60. Me.—Smyth v. Titcomb, 31 Me. 

372. ■ ' - • 

12 C.J. p 766 note 94. 

'ei. nt—^People “v; Salomon, 64 III. 
39. 


62. Colo.—^Newman v. People, 47 P. 
278, 23 Colo. 300. 

Fla.—State ex rel. Conn v. Hender- 
.. son, 177 So. 639, 130 Fla. 288. 
Or.—State v. Slusber, 248 P. 368, 119 
Or. 141. 

63. Conn.—^Levitt v. Attorney Gen¬ 
eral, 151 A. 171, 111 Conn. 634. 

64. Ky.—^Dorman v. Dell, 62 S.W.2d 
892, 245 Ky. 34—^Tincher v. Com¬ 
monwealth, 271 S.W. 1066, 208 Ky. 
661. 

Mo.—State ex rel. Missouri State 
Board of Agriculture v. Woods, 296 
S.W. 381, 317 Mo. 403. 

65. Ind.—Ex parte France, 96 N.E. 
616, 176 Ind. 72. 

06. , Fla.—State v. Harrison, 144 So. 
316, 107 Fla- 20. 

67. Colo.—Corpus Juris Secundum 
cited in In re Special Assessments 
for Paving Dist. No. 3, in City of 
Golden, 96 P.2d 806. 808, 106 Colo. 
158. 

Iowa.—State v. Martin. 280 N.W. 640, 
210 Iowa 207. 

Mo.—State ex rel. .Great American 
Home .Sav. Institution v. Lee, 233 
S.W. 20. 288 Mo. 679. 

12 C.J. p 766.note 99. 

**Parties alone can raise constitu¬ 
tional questions.” 

Mass.—^New England Oil Refining 
Co. V. Canada Mexico Oil Co., 174 
N.B. 380, 387, 274 Mass. 191. 

Formal party 

”One who is brought before the 
court as a formal party only will not 
be heard to object that there has 
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been a denial of due process in en¬ 
larging the liability to be borne by* 
some one else.” 

U.S.—George Moore Ice Cream Co. v^ 
Rose. Ga.. 63 S.Ct. 620, 289 U.S. 
378, 77 L.Ed. 1265. 

68. Mass.—^New York L. Ins. Co. v. 
Hardison, 85 N.E. 410, 199 Mass. 
190, 127 Am.S.R. 478. 

68.50 Mass.—Commonwealth v. Diaz,. 

95 N.E.2d 666, 326 Mass. 625. 

N.Y.—^People ex rel. Weber v. D’Bspo- 
sito, 46 N.Y.S.2d 865, 181 Misc. 773. 
Utah.—State v. Kallas, 94 P.2d 414,. 
97 Utah 492. 

Wis.—State v. Neveau, 294 N.W. 796, 
237 Wis. 85, rehearing denied 296^ 
N.W. 622, 237 Wis. 86. 

Evidence 

Where evidence tended to show 
that defendant in prosecution for 
bookmaking rented premises which 
were searched without a warrant 
and from which certain evidence was 
seized, defendant had sufficient in¬ 
terest in the property to raise ques¬ 
tion whether statute which permitted 
evidence seized without a warrant to* 
be introduced in evidence in actions 
In certain counties was constitution¬ 
al. ^ . 

Md.—Rizzo V. State, 93 A.2d 280, 201 
Md. 206. 

66. U.S.—^Turney v. State of Ohio,. 
Ohio, 47 S.Ct 437, 273 U.S. 610, 71 
L.Bd. 749, .60„ A.L.R. 1243. 

U. S. v. Josephson, . C.C. A.N.Y.,. 
166 P.2d 82, certiorari denied 68 S. 
Ct. 609, 833 U.S. 838, .92 L.Ed. 1122, 
rehearing. denied 68 S.Ct. 731, 833 
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affected by the particular feature of the statute | alleged to be in conflict with the constitution,70 it 


ur.S. 868, 92 L.Bd. 1138, rehearing 
denied 69 S.Ct 294, 335 U.S. 899, 
93 L.Bd. 434—U. S. v. Angelo, C.O. 
A.N.J.. 163 P.2d 247—Boehm v. U. 
S., aC.A.Mo., 123 F.2d 791, cer¬ 
tiorari denied 62 S.Ct. 626, 315 XT. 
S. 800, 86 L.Ed. 1200, rehearing de¬ 
nied 62 S.Ct 794, 316 U.S. 828. 86 
L..Ed. 1223. 

Whittaker v. Brannan, Va., 262 P. 
666, 165 C.CJL 6. 

Ala.—James v. State, 107 So. 727, 
21 Ala.App. 296. 

Ark.—Swaim v. State, 44 S.W.2d 1098, 
184 Ark. 1107. 

Cal.—^Bx parte Devoe, 300 P. 874. 114 
CaLApp. 730. 

Colo.—^Lakomy v. People, 178 P. 671, 
66 Colo. 19. 

Fla.—^McDonald v. Hunter, 161 So. 
491, 113 Fla. 318—^Land v. State, 81 
So. 169, 77 Fla. 212. 

Oa.—^McIntyre v. State, 11 S.E.2d 6, 
190 Ga. 872, 134 A.Li.R. 813, certi¬ 
orari denied McIntyre v. State of 
Georgia, 61 S.Ct 732, 312 U.S. 696, 

85 Li.Bd. 1130—^Taylor v. State, 162 
S.B. 504, 174 Ga. 52. 

McGraw v. State, 70 S.B.2d 141, 

86 Ga.App. 857. 

Ill.—^People V. Hanke. 60 N.B.2d 396, 
389 Ill. 602—People v. Spencer, 16 
N.B.2d 703, 369 Ill. 67, transferred, 
see 16 N.B.2d 925, 296 IlLApp. 646— 
People V. Mikula, 192 N.B. 646, 357 
Ill. 481—People v. Sisk. 130 N.B. 
696, 297 Ill. 314—People v. Diek- 
mann, 120 N.B. 490, 285 Ill. 97. 

—Strand Amusement Co. v. Com¬ 
monwealth, 43 S.W.2d 821, 241 Ky. 
48. 

La.—State v. Garrett, 50 So.2d 24, 218 
La. 538—State v. Morton, 162 So. 
718, 182 La. 887—State v. Carson 
Carbon Co., Ill So. 162, 162 La. 781 
—State V. LahifC, 80 So. 590, 144 
La. 362. 

Minn.—State v. Hoffman, 199 N.W. 
175, 159 Minn. 401. 

Miss.—Clark v. State, 162 So. 820, 
169 Miss. 369. 

Mo.—HCorpus Juris Seciuidtim dted. in. 
State V. ALrmour Pharmacy, 162 S. 
W.2d 67, 68—^Bx parte Tartar, 213 
S.W. 94, 278 Mo. 366. 

Mont.—State v. Vettere, 249 P. 666, 
77 Mont. 66. 

Nev.—^Ex parte Sloan, 217 P. 233, 47 
Nev. 109—^Bx parte Donell, 178 P. 
23, 42 Nev. 369—Bx parte Zwissig, 
178 P. 20, 42 Nev. 860. 
jy.j.—State V. Czarnicki, 10 A. 2d 461, 
124 N.J.Liaw 43. 

N.M.—State v. Lucero, 160 P.2d 119, 
48 N.M. 294—State v. Culdice, 276 
P. 371, 83 N.M. 641. 

N.T.—^People V. Sanger, 118 N.B. 637, 
222 N.T. 192—People v. Crane, 108 
N.B. 427, 214 N.T. 154, AnmCas. 
1916B 1264. 

Ohio.—State ex reL Solomon v. Bush- 


ong, 88 N.B.2d 703, 85 Ohio App. 
333. 

Okl.—Postelwait v. State, 228 P. 789, 
28 Okl.Cr. 17. 

Pa.—Commonwealth v. Meyers, 139 
A. 874, 290 Pa. 573—Commonwealth 
V. Alderman, 119 A. 651, 276 Peu 
483. 

CoxpiLS Juris Secundum quoted In 
Commonwealth v. Paul, 111 A.2d 
874, 375, 177 Pa.Super. 289. 

Tenn.—Sun Coal Co. v. State, 11 S.W. 

2d 893. 157 Tenn. 622. 

Tex.—Sulak v. State, 40 S.W,2d 157, 
118 Tex.Cr. lli 

Utah.—State ex rel. Johnson v. Alex¬ 
ander, 49 P.2d 408, 87 Utah 376. 

Vt—State V. Williams, 186 A. 713,. 
100 Vt. 160—State v. Caplan, 136 
A. 706, 100 Vt 140—State v. Ka- 
muda, 129 A. 306. 98 Vt 466. 

Va.—^H. L. Carpel of Richmond, Inc., 
V. City of Richmond, 176 S.B. 816, 
162 Va. 833. 

Wis.—State v. Krause, 50 N.W.2d 439, 
260 Wis. 813—^Anderson v. State, 
266 N.W. 210, 221 Wis. 78—State v. 
Arnold, 258 N.W. 843. 217 Wis. 840. 
12 C.J. p 766 note 2. 

Persons entitled to raise constitu¬ 
tional question as to: 

Licensing statutes see supra 6 76. 
Statutes: 

Containing discriminations see 
supra § 88. 

Regulating motor vehicles and 
motor carriers see supra $76. 
Standard of conduct 
In prosecution for violation of 
statute, if the defendant is to be 
harmed by the statute, and thus have 
standing to attack it on constitu¬ 
tional grounds, it must appear that, 
but for the failure of the statute to 
clearly define a standard of conduct, 
his acts would not have come within 
its purview, and it is immaterial that 
a distorted construction of the statu¬ 
tory language might impair the 
rights of others. 

Pa.—Commonwealth v, Paul, 111 A. 

2d 374, 177 Pa.Super. 289. 

70- U.S.—Bx parte Greene, C.C.A.9, 
188 P.2d 668—Strogan v. U. S., C.C. 
A.N.J., 60 P.2d 483, certiorari denied 
63 S.Ct 118, 287 U.S. 657, 77 L.Bd. 
667, and 63 S.Ct. 119, 287 U.S. 667, 
77 L.Bd. 667—^Burkis v. U. S., C.C.A. 
N.J., 60 P.2d 462, certiorari denied 
63 act. 117, 287 U.S. 656, 77 L.Ed. 
667_Mabee v. U. S., C.CA-N.J., 60 
F.2d 209. 

—State V. Hurlock, 49 S.W.2d 
611, 186 Ark. 807. 

Cal.—^People v. Crenshaw, 167 P.2d 
781, 74 Cal.App.2d 26—^People v. 
Buslck, 89 P.2d 657, 82 CaLApp. 
2d 815—^Bx parte Durand, 44 P.2d 
867, 6 Cal.App.2d 69—People v. 
Rogers, 297 P. 924, 112 Cal.App. 616. 
D.C.—Sims V. Rives, 84 P.2d 871, 66 
1 App.D.C. 24, certiorari denied 66 
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act 960, 298 U.S. 682, 80 L.Bd. 
1402. 

Ill.—^People Vn Lawence, 61 N.B. 2d 
861, 390 IlL 499, certiorari denied 
66 S.Ct 38, 326 U.S. 731, 90 L.Ed. 
435, rehearing denied 66 S.Ct 186, 
$26 U.S. 808, 90 L.Bd. 492, 66 S. 
Ct 228, 326 U.S. 810, 90 L.Bd. 495, 
and 66 act 469^ 826 U.S. 811, 90 L. 
Bd. 496, motion denied 66 S.Ct 482, 
826 U.S. 812, 90 L.Bd. 1039, and 
66 S.Ct 676, 827 U.S. 816, 90 L.Bd. 
1041, rehearing denied 66 S.Ct 814, 
327 U.S. 818, 90 L.Bd. 1041—^People 
V, Hanke, 60 N.B.2d 395, 389 Ill. 
602—Chicago Park Dist v. Canfield, 
19 N.B.2d 376, 870 Ill. 447, 121 A. 
L.R. 557—People v. Smith, 14 N.B. 
2d 82, 368 IlL 828—^People v. Sisk, 
180 N.B. 696, 297 IlL 814. 

La.—State v. Guidry, 124 Sol 882, 169 
La. 215—State v. Thompson, 108 
So. 643, 161 La. 296—State v. Ed- 
dins, 107 So. 616, 160 La. 902— 
State V. Roy, 94 So. 703, 152 La 
933—State V. Hughes, 94 So. 702, 
152 La 929. 

Me.—State v. Webber, 133 A. 788, 126 
Me. 319. 

Md.—Heath v. State, 85 A.2d 43, 198 
Bfd. 455. 

Mass.—Commonwealth v. Howes, 169 
N.B. 806, 270 Mass. 69. 

Mo.—State v. Rudman, 87 S.W.2d 409, 
327 Mo. 260—State v. Dickhout, 26 
S.W.2d 937, 324 Mo. 1194. 

N.J.—State V. Ray, 183 A. 486, 4 N.J. 
Misc. 498. 

N.M.—Oozpus Juzls Seoxuudum cited 
in State v. Lucero, 150 P.2d 119, 
121, 48 N.M. 294. 

N.T.—People v. Wolf, 220 N.T.S. 656, 
220 App.Dlv. 71, appeal dismissed 
169 N.B. 906, 247 N.Y. 189. 

OkL—Johnsey v. State, 167 P.2d 221. 
80 OkLCr. 84. 

Pa.—Commonwealth v. Haldeman, 
136 A. 651, 288 Pa 81. 

Corpus Juris Seeimdum quoted In 
Commonwealth v. Paul, 111 A.2d 
374, 876, 177 PaSuper. 289—Com¬ 
monwealth V. Kennedy, 196 A. 770, 
129 PaSuper. 149. 

Commonwealth v. Zeidenstein, 85 
PaDlst & Co. 397, 101 Pittsb.Leg. 
J. 265. 

R,L—State v. Church, 137 A. 222, 48 
R.I. 265. 

Tenn.—Davis v. Hailey, 227 S.W. 

1021, 143 Tenn. 247. 

Tfex.—Anderson y. State, 196 S.W.2d 
868, 149 Tex.Cr. 423. 

Utah.—State v. Kallas, 94 P.2d 414, 
97 Utah 492. 

TOs.—City of Milwaukee v. Rlssling, 
199 N.W. 61, 184 Wis. 617, affirmed 
RissUng V. Milwaukee, 46 S.Ct 
484, 271 U.S. 644, 70 L.Ed. 1129. 
12 C.J. p 766 note 4. 

One whose puslshnient was not 
excessive may not question const!- 
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is not suflSdent that the statute may impair the 
rights of others.^ An accused affected by one 
portion of a statute may not plead the invalidi^ of 


CONSTITUTION^ LAW § 84 

another portion of the samb statute not applicable 
to his case, ’2 where the invalidity of the portion 
questioned will not render void the entire act or at 


tatlonaUty of statute as authorizing 
exoesslve punishment . 

Iowa.-—State v. DowUngr, 21« N.W. 
271, 204 Iowa 977. 

Try,—^Louisville & N. R. Co. v. Com¬ 
monwealth, 194 S.W. 815, 176 ICy. 


372. 

Statute as Intorfettoff with interstate 
oonuneroe 

(1) The point that a state statute 
illegrally’ interferes with interstate 
commerce may not be raised by one 
prosecuted under such statute in a 
case where no element of Interstate 
commerce is Involved. 

Cal.— People v. Rogers, 297 R. 924, 
112 CaLApp. 615. 

Va.—Whitaker v. Commonwealth, 196 
S.B, 486, 170 Va. 621. 

(2) In prosecution, imder statute, 
for unlawful possession of liQuor, ac¬ 
cused had burden of showing that 
liquor was being transported in in¬ 
terstate commerce so as to be enti¬ 
tled to contend that statute was un¬ 
constitutional as burdening interstate 
commerce. 

Va.—Whitaker V* Commonwealth, 


supra. 

(8) Negro who was convicted of 
violating state statute relating to 
segregation of passengers of public 
motor carriers according to color, and 
making it a misdemeanor for any pas¬ 
senger to refuse to change seats as 
required by driver, was a proper per¬ 
son to challenge the validity of the 
statute as a burden on commerce. 
U.S,—^Morgan v. Commonwealth of 
Va., 66 S.Ct 1060, 328 U.S. 373, 90 
L.Ed. 1317, 166 A.L.R. 674. 


Withdrawal of plea 
Accused who voluntarily entered 
plea of guilty could not claim that 
rule limiting time in which plea of 
guilty may be withdrawn is uncon¬ 
stitutional as denying right of trial 
by Jury, where it did not appear that 
accused at any time sought to with¬ 
draw his plea 

XT.S.—Williams v. Sanford, CC.A.Ga, 
110 P.2d 626, certiorari denied 60 S. 
Ct 1096, 810 U.S. 643, 84 L.Ed. 1410. 


71. U!s.—George v. U. S., C.A.Cal., 
196 F.2d 446, certiorari denied 73 

. S.Ct 68, 344 U.S. 843, 97 L.Ed. 656 
—Holt V. U. S., C.C.A.Mich., 42 F. 
2d 108. 

CaL—People v. Perry, 298 P. 19, 212 
CaL 186, 76 A.L.R. 1331—^People v. 
Norton, 288 P. 33, 108 Cal. 767. 

Bz parte Jones, 133 P.2d 418, 66 
Cal.App.2d 658—^Bx parte Maki, 133 
P.2d 64, 56 CaLApp.2d 636—Peo¬ 
ple V. Bowlin, 65 P.2d 840, IS CaL 
App.2d 397. 

Colo.—^Roark v. People, 244 P. 909, 
79 Colo. 181. 


Del.—Conard v. State, 16 A.2d 121, 2 
Terry 107. 

Ill.—People V. Hassil, 173 N.B. 865, 
841 Ill. 286, 74 A.L.R. 807. 

Mich.—People v. Nankervis, 46 N.W. 

2d 692, 380 Mich. 17. 

Miss.—Wheeler v. State, 63 So.2d 617, 
219 Miss. 129, appeal dismissed and 
certiorari denied 74 S.Ct. 67, 346 
U.S. 862, 98 L.Ed. 367, rehearing 
denied 74 S.Ct. 216, 846 U.S. 906, 
98 L.Bd. 404—Clark v. State, 152 
So. 820, 169 Mias. 369. 

Mo.—State v. Miller, 208 S.W.2d 194, 
367 Mo. 353. 

N.M.—In re Santlllanes, 188 P.2d 508, 
47 N.M. 140. 

Or.—State v. Anthony, 169 P.2d 587, 
179 Or. 282, certiorari denied 67 S. 
Ct 866, 830 U.S. 826, 91 L.Bd. 
1276. 

Pa.—Oorpus Juris Seenudum quoted 
ia Commonwealth v. Paul, 111 A. 
2d 874, 376, 177 Pa.Super. 289. 

Va.—^Morgan v. Commonwealth, 191 
S.E. 791, 168 Va. 781, 111 A.lr.R. 
62. 

—state V. Sorenson, 260 N.W. 
662, 218 Wis. 295. 

60 C.J. p 1037 note 78 [a] (1). 

A oorporatloii cannot ^'challenge 
the constitutionality of . • . Ca 

statute] on the ground of its appli¬ 
cation to individuals.” 

Arizona Power Co. v. State, 
166 P. 275, 276, 19 Ariz. 114. 

An individual prosecuted as such 
under a statute cannot question its 
validity in its application to corpo¬ 
rate officers. 

Tenn.—Baker v. State, 248 S.W. 548, 
147 Tenn. 421. 

Defendant not a physician cannot 
attack the constitutionality of the 
violated statute on the ground that 
it is invalid as to physicians. 

K.T.—People V. Sanger, 118 N.B. 637, 
222 N.T. 192. 

Person not a museum keeper can- j 
not complain that a statute making 
possession of metal knuckles illegal 
would apply to museum keepers. 
CaL—People v. Ferguson, 18 P.2d 741, 
129 CaLApp. 300. 

Freedom of speech 
The fact that accused could not 
complain of deprivation of any rights 
but his own did not preclude him 
from attacking statute forbidding 
loitering and picketing with which he 
was charged with having violated, on 
ground that the statute was an un¬ 
constitutional abridgment of right of 
freedom of speech. 

XJ.S.—Thornhill v. State of Alabama, 
Ala., 60 S.Ct 736. 810 U.S. 88, 84 
L.Bd. 1098. 


72 , tJ.S.—^U. S. y. Bolton, C.A.Conn., 
192 F.2d 806—Mauk v. U. S., aC.A. 
Or., 88 F.2d 657, certiorari denied 
68 S.Ct 17, 302 U.S. 684, 82 'L.Bd. 
528. 

Cal.—People v. Steelik, 203 P. 78, 187 
Cal. 361. 

People V. Richardson, 169 P.2d 
44, 74 Cal.App.2d 628—People v. 
Black. 113 P.2d 746, 46 CaLApp. 
2d 87, appeal dismissed Black v. 
People of State of California. 62 S. 
Ct. 634,. 816 U.S. 782, 86 L..Ed. 1189, 
rehearing denied 62 S.Ct 796, 315 

U. S. 828, 86 L.Bd. 1223. 

D.C.—Weldon v. U. S., 183 P.2d 832, 
87 U.S.APP.D.C. 113, certiorari de¬ 
nied 72 S.Ct 1063, 843 U.S. 967, 96 
L.Bd. 1364, rehearing denied 73 S. 
Ct 48, 844 U.S. 849, 97 L.Bd. 660. 
Ill.—^People V. Piekmann, 120 N.B. 
490, 285 IlL 97. 

La.—State v. Norris, 109 So. 787, 161 
La. 988, error dismissed Norris v. 
State of Louisiana, 47 S.Ct 590, 
274 U.S. 719, 71 L.Bd. 1823—State 

V. Norris, 109 So. 784, 161 La. 995. 
Mich.—^People v. Nankervis, 46 N.W. 

2d 592, 330 Mich. 17. 

Mo.—^Ballentine v. Nester, 164 S.W. 
2d 378, 350 Mo. 58. 

Utah.—State v. Barlow. 153 P.2d 647, 
107 Utah 292, appeal dismissed 66 
S.Ct 916, 324 U.S. 829. 89 L.Bd. 
1396, rehearing denied 66 S.Ct 1026, 
324 U.S. 891, 89 L.Bd. 1488—State 
v. Hoffman, 64 P.2d 615, 91 Utah 
462. 

Wash.—State v. Wester, 236 P. 790, 
136 Wash. 32. 

12 C.J. p 766 note 5—60 C.J. p 1037 
note 78 [a] (2), (3). 

One oouvioted of a first offense 
cannot question the validity of a 
provision of the same statute pre¬ 
scribing the punishment for subse¬ 
quent offenses. 

La.—State v. Kllshaw, 108 So. 740, 
158 La. 203. 

Mo.—State v. Bockstruck. 38 S.W. 
317, 136 Mo. 336, 

Tenn.—^Baker v. State, 248 S.W. 548, 
147 Tenn. 421. 

Utah.—State v. Kallas, 94 P.2d 414, 
97 Utah 492. 

Foxtioa authozlziiLg officials to make 
miss 

A person is not entitled to ques¬ 
tion a provision in an act authorizing 
certain officials, or an administrative 
board, to make rules and regulations 
for the enforcement of the statute 
where he is being prosecuted for a 
violation of an offense prescribed In 
the act itself and not for the vlolsr 
tlon of any rule and regulation made 
by such officials or board. 

Mont—State v. Andre, 54 P.2d 566, 
101 Mont 366. 


16 C.J.S.—17 
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least some- provision that does affect him adv^se- 
ly‘TS but, conyersdy, he may do so where the in¬ 
validity of the portion questioned would render the 
entire act, or some provision affecting him, void.74 
So an accused may not question the constitutionality 
of a provision in a statute, the operation of which 
is entirely in his own interest and where the evi¬ 
dence fails to show a violation of the statute, one 
charged with "its violation may not question its con¬ 
stitutionality.*^® Persons on board private American 
vessels cannot invoke the protection of liberties 
guaranteed by fhe Constitution imtil brought with- 
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in the, actual teiritorial boundaries of the United 
States J®-® 

§ 85. As to Statutes Impairing Obligation of 
Contracts 

A statute may not be attacked as impairing the ob¬ 
ligation of a contract by one whose rights are not in¬ 
juriously affected thereby. 

The unconstitutioftality of a statute on the ground 
that it impairs the obligation of a contract may not 
be raised by one whose rights are not injuriously 
affected thefeby.^*^ Accordingly, no one is in a 


Tenn.—Hyde v. State; 174 S.W. 1127, 
181 Tenn. 208. 

Wyo.—State v. Grlmshaw, 63 P.2d 
13, 49 Wyo. 192. 

Searoli and aeiatire px^vlsioiis 

Defendant prosecuted under a stat¬ 
ute cannot <»mi>lain that the stat¬ 
ute unconstitutional because con- 
talniniT a provision for an unconsti¬ 
tutional search when such, provision 
has not been invoked against him. 

U.S.-r-Thurston v. U. S..^ Tex., 241. F. 
835, 164 C.CJL 215, certiorari de¬ 
nied 38 S.Ct 9, 246 U.S. 646, 62 
KBd. 529. 

Ky.—Commonwealth v. Goldburg, 180 
.S.W. 68, 167 Ky. 96. 

La.—State v. Testa, 94 So. 895, 16,2 
La. 961—State..v. Nejin, 74 So. 202,. 
1,40 La. 928—State v.. Emile, 74 
So. 163, 140 La. 829. 

Md.—Crouse v. State, 100 A. 361, 130 
Md. 364. 

Sentence 

Where defendant was found to be 
a habitual criminal under provisions 
of the Habitual Criminal Act relat¬ 
ing to second convictions and was* hot 
sentenced under provisions of the 
act relating to third convictions, de¬ 
fendant was in no position to raise 
contention that provisions of the act 
relating to third convictions, were 
void. 

Ill,—^People V. Johnson, 106 N.E.Bd 
766, 412 Ill. 109, certiorari denied 
Johnson v. State of Ill., 78 S.Ct 
98, 344 U.S. 858, 97 L.Ed. 666, and 
74 S.Ct 681, 347 U.S. 965, 98 L.Bd. 
1100, rehearing denied 74 S.Ct 873, 
347 y.S. 1022, 98. L.Ed. 1143: 

73 . xj.S.—^U. S. V. Richter, D.C.Cal., 
83 F.Supp. 986, affllrmed. C.C.A., 
Richter v. U. S., 181 P.2d 691, cer¬ 
tiorari denied, 71 ,S.Ct 199, 840 U. 
:S. 892, 96«L.Ed. 647. . 

Cah—Ex parte Washer,. 248 P. 1068, 
78 CaXApp.-769. 

V. People, 29 P.2d 1036, 
94 . Colo. 230, appeal dismissed Dill 
V. People of State of Colorado, 64. 
S:Ct 781, 292 U.S. 60.9, 76 L-Ed. 
1470.. < 

Fla.—^Land v. State, 81 So.. 159^ 77 
, Fla.-212. , 

lU.—^People V* Dubin,. 10 ^J5l2d 809, 


867 Ill. 229—^People r. Lewis, 149 
N.B. 817, 819 Ill. 164. 

Iowa.—State v. Soeder, 249. N.W. 412, 
216 Iowa 816. 

La.—State v. Hill, 123 So. 317, 168 
La. 761, 69 A.L.R. 674—State v. 
Coco, 92 So. 883, 152 La. 241.—State 
v» Rogers, 87 So. 604, 148 La. 663 
—State V. Lahift 80 So. 590,. 144 
La. 362. 

N.J.—State V. W. U. Tel. Co., 80 A.?d 
342, IS N.J.Super. 172. 

Ohio.—State of Ohio v. Grah,am, 80 
Ohio N.P.,N.S., 387—Phillips v. 

State, 4 Ohio N.R,N.S., '398, af¬ 
firmed ‘82 N.B. 1064, 77 Ohio St 
’214. 

Utah.—State v., Barlow, 163 P.2d 647, 
107 Utah 292, appeal dismissed 66 
S.Ct 916, 324 U.S. 829, 89 L.Ed. 
1396, rehearing denied 66 S.Ct 1026, 

. 324 U.S. 891, 89 L.Bd. 1438. 

Wis.—Boyd v. State, 258 K.W. 380, 
‘217 Wis. 149. 

74. Del,—Cohard v. State, 16 A. 2d 
121, 2 Terry 107. 

Mo.—State v. Bengsch, 70 S,W. 710, 
-170 Mo. 8L 

Okl.—Stout V. State, 130 P. 663, 36 
Okl. 744, 45 L.R.A.,l!r.S., 884, Ann. 
Cas.l916E 868. 

75. U.S.—Nick v, U. S„ C.C.A.MO., 
12 F.2d 660, 138 A.L.R. 791, certi¬ 
orari denied 62 S.Ct 302, 314 U.S. 
687, 86 L.Ed. 560, rehearing denied 
62 S.Ct 411, 814 U.S. 716, 86 L.Bd. 
670, rehearing denied 62 S.Ct 1103, 
816 U.S. 710, 86 L.Bd. 1776. 

Conn.—State v. Donahue, 109 A.2d 
364, 141 Cohn. 656. 

La.—State v. Thrift Oil & Gas Co., 
. 110 So. 188, 162 La. 166, 61 A.L.R. 
261—State v. Cucullu, 85 So. 300, 
110 La. 1087. 

Minn.—State v. Meyer,. 37 N.W.2d 8, 

. .228 Minn. 286. 

Tenn,—Frazier v. Lindsey, 36 S.W.2d 
. 436, >62 Tenn. 228. 

Statute authorlziiig lesser penalty 
Defendant may not attack consti¬ 
tutionality of statute .giving Jury 
right to make penalty. for first de¬ 
gree-. murder ^ death or life imprison- 
pient, where formerly Judge, must 
sentence to death. , . .'. ■ . . 

Pa.—Commonwealth v. Loftus, 141 Au 
: 289; 292 Pa. 895. . . j; 
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75. La.—State v. McClellan, 98 So. 

7^8, 155 La. 87, 31 A:L.R. 627. 

12 C.J. p 767 note 8. 

76.6 U*S.—-In re Ross, N.T., 11 S.Ct. 
897, i40 U.S. 453, 35 LJBld. 581. 

In re Berue, D.C.Ohlo, 64 F.Supp. 
262. 

77. Ala.—^Long v. King, 171 So; 738, 
283 Ala. 879. • 

Cal.—Lindsay-Strathmore Irr. Dlst. 
V. Wutchumna Water Co., 296 P. 
•933, 111 Cal.App. 688. 

Ind.—Farmers' & Merchants’ Co-op. 
Telephone Co;, Boswell,. Ind., v. 
Boswell Telephone Co., 119 N.E. 

’ 513, 187 Ind. 371. .v - 

La.—State ex rel. Porterle v. Walms- 
ley,^ 162 So. 826, 183 La. 139, ap¬ 
peal dismissed, Board, of Liquida¬ 
tion V. Board of Com^’rs of Port 
of New Orleans, .66 S.Ct. 141,- 296 

U. S. 640, 80 L.Bd. 384, rehearing 
denied Board of Liquidation, City 
Dept, of New. Orleans v. Board of 
Com'rs of Port of New Orleans, 56 
S.Ct 246, 296 y.S. 663, 80 L.Ed. 
473. 

Md.—Gathwplght v. Mayor and Coun¬ 
cil of City of Baltimore, 30 A2d 
. 252, 181 Md. 362, 146 AL.R. 690. 
Mo.—Corpus Juris Secundum cited in 
Collector, of Revefaue v. Parcels of 
Land, etc.,, 205' S.W.2d 668, 670, 
356 Mo. 1135—State ex reh Consol¬ 
idated School Di^'t. No. 1 of Mis¬ 
sissippi and New Madrid Counties 

V. Hackmann, 209 S.W. 92, 277 Mo. 
56. 

Mont.—^Thomas v. City of Missoula, 
226 P. 213, 70 Mont 478. 

Neb.—^Erickson v. Nine Mile Irr. 

Dist, 190 N.W. 573, 109 Neb. 189. 
N.C.—Coble V. Board of Com’rs of. 
. Guilford County, 114 S.B. 487, 184 
N.C. 842. 

Ohio.—Corpus Juris Secundum cited 
in State ex reL' City of Youngstown 

V. Jones, 24. N.E.2d <42, 446, 136 
• Ohio St 130. 

Pa.—^Retirement Poard of Allegheny 
County v. McGovern^ 174 A. 400, 
816 Pa. 161. . _ 

S.C.—Corpus Juris Mted in Poulnot v. 
Cantwell, -123 S.E. 661, 655, 129 S.C. 
171. 

iTenn.—^RlUion v. City of Paris, 241 S. 

W. 2d'' 524, 192 Tenn. 446—Lak* 
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position to raise this cohstitutionar question who 
does not have an interest in the contract the ob¬ 
ligation of which is claimed to* be impaired.^S A 
fortiori, on^ who is benefited rather than injured 
by the alleged unconstitutional feature of the stat¬ 
ute will not be heard to complain.79 On the other 
h^d,,any party, to a contract whose rights are af¬ 
fected by a statute impairing its bbligatiori may 
contest its validity,provided the 'contract is 
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valid in its inception.®! . .. 

§ 86. As to Statutes Affecting Title to Realty 

A statute affecting title to realty may be attacked as 
unconstitutional only by one whose - property rights are 
directly and certa^lnly affeoted.thereby.. 

A question as to the constitutionality of a statute 
affecting the title to real estate may not be raised 
by those who have no interest in such real .estate,®® 


County v. Morris, 28 S.W.2d 351, 
160 TenU. 619. 

Tex.—El Dorado Independent School 
Dist. V. Tisdale, Com.App., 3 S.W. 
2d 420. ... 

yvash.—^Vance Lumber Co. v. King 
County, 61 P.2d 623, 184 Wash. 
402.: 

Wyo.—State v. Cole, 299 P. 1040, 43 
Wyo. 209. 

12 C.J. P 767 notes 10, 11.. 

Obligation of contract generally see 
infra S§ 274-413. 

Mortgagor had no standing in ac¬ 
tion for declaratory Judgment tp 
raise contention that the making of 
sewer rental charge a lien kenlbr to 
mortgages executed hy him was an 
. impairment of the obligation of^ con- 
tra'cf in violation of the federal Con? 
stitution. 

N.Y,-^TurselUno Paduano, 107 K. 
.Y.S.2d 889, 202 Hisc. 74. 

> xro attempted euforcemesit ^ 

. Building ,aud loan association could 
not complain of' code conferring on 
state commissioner taking possession 
of such association power to dis€if- 
flrm certain contracts as impairing 
obligation of contracts, where no at¬ 
tempt or threat to exercise such 
power was shown. 

Colo.—D. 8. Building d; Loan Ass'n v. 
McClelland, 86 P.2d 164, 95 Colo. 
292, certiorari denied 55 S.Ct. 351, 
294 U.S. 706, 79 L.Bd. 1241, 
BepeaUng statute not ipaart of coil- 
tract ■: 

A levee and drainage district cre¬ 
ated prior to the passage of a par¬ 
ticular statute, which statute was 
. therefore not a part of Its contract, 
may not urge that a subsequent stat¬ 
ute repealing in part earlier stat¬ 
ute is invalid as impairing the ob¬ 
ligation of its contract. “ j 

Ark.—^Harris v. Little Red River 
Levee Disi No. 2, 69 S.W.2d 877, 
188 Axk. 975. 

A oorpovatioa organized after the 
enactment of a statiite cannot urge 
' that it alters or changes the charters 
of corporations and hence is. uncon¬ 
stitutional as impairing .the obliga¬ 
tion of contracts. 

Ariz.—Arizona Power Co. t. State, 166 
P. 275, 19 Ariz. 114. , . 

The trnlted States rather than pri¬ 
vate Individual was proper party to 
present question of alleged invalidity 


of Motor Vehicle Weight Tax Act . as 
an Impairment of obligation of alleg¬ 
ed contract between the United States 
and' the state. 

Ind.—Department of Treasury v. 
Poster, 18 N.B.2d 783. 216 Ind ?17.. 

78. Cal.—^Llndsay-Strathmore Irr; 

Dist. V. Wutchumna Water Co., 296 
P. 933, ..111 CaI.App. 688. . 

Iowa.—^Peverill vl Board of Sup'rs.of 
Black Hawk County, 206. N.W. 643» 
201 Iowa 1060. 

Okl.—Davis v. McCasland. 75 P.2d 
1118, 182 Okl. 49. 

Tenn.^—Cunningham v. Broadbent, 147 
S.W.2d 408, 177 Tenn. 202. 

12 C.J. p 767 note 11, p 1057 note 95. 
Expired contract 

Reliance on contract which has 
expired prior, to alleged unconstitu¬ 
tional infraction ‘ is insufficient. 

N.C.—^Elizabeth City Water & Power 
Co. V. Elizabeth City, 124 S.Ei. ^611, 
188 N.C. 278. 

79. Minn.—Central Union. Trust Co. 
of New York v. Blank, 210; N.W. 
84. 168 Minn. 312. 

80. U,S.—Everglades Drainage Di&t 
V. Florida Ranch & Dairy Corporar 
tion,. C.C.A,Pla., 74 P;2d 914, re- 

. hearing denied 75 F.2d 1013. 

Okl.—^Davls V. McCasland, 76 P.2d 
1118, 182 Okl. 49. • 

12 C.J. p 767 note 12. 

Actual loss or damage not required 
A showing that a right vested in 
complainant by the contract would 
be impaired by the operation of a 
statute is sufficient to entitle him to 
question its validity without show¬ 
ing actual loss or damage. 

Ga.—^Morris v. Interstate Bond Co., 
180 S.E. 819, 180 Ga. 689. 

Contract with pmon not party to 
action 

in proceedings under a statute for 
the abolition of a drainage district 
in which the drainage commissioners 
are parties, such commissioners can 
raise the question that the^ obligation 
of contracts made by them on behalf 
of the district with persons not paf- 
I ties to the proceeding would be im¬ 
paired by. the statute. 

Ill.—^Deheen v. Deneen, 127 N.B. 700, 
298 Ill. 454. 

invalid statuifie enhaMolng market 
value of bonds 

That statute, permitting insolvent 
drainage district to accept its past- 


due bonds and/coupons in payment 
of drainage ta^es,. created local 
ket for bonds at higher price than 
cOuld otherwise be secured, does not 
preclude holders of bonds from ob¬ 
taining injunction, where effect of 
such acceptance wius to- 4mpeJr ob¬ 
ligation of contract. 

U.’S.—Kerchev^ v. Ross, D.C:Mo., 7 
F.Supp.' 366:- 

i . 

81. Ill.—Great United Mut. Ben. 
Ass’n V. Palmer, 193 N.E. 146; 358 
Ill. 276. 

82 - U.S.—Hodgson V. Midwest Oil 
Co., C.C.A.Wyo., 17 F.2d 71.* 

Colo.—Gorrell v. Be vans, 179 P. '337, 
66 Colo. 67. 

FlA-MDity of Sebring v. Wolf, .141 
So. 736, 106 Fla..516. 

Lfiu—^Therlot v. Caffery, 106. .So. 700, 
i60 La. 78—^Theriot v; Caffery, 10-6 
So. 698, 160 La, 72. ‘ 

Nev.—Gold Circle Crown Mining Co. 
V. Getchell, 76 P.2d 1097, 58 Nev. 
288. 

N.Y.—Cohen v.. City of Rochester, 
199 N»Y.S. 668, 205 App.Div. 428 
. —^People ex rel. Moenig v. Com¬ 
missioners of Land Office, 178 N.Y 
S. 649, 186 App.Div, 189. 

12 C.J. p 767 note 13. 

A remainderman not being entitled 
to possession of leased premises’ can¬ 
not question the constitutionality of 
the Forcible Entry and Detainer Act. 
IlL—People V. La Buy,* 166 N.B. 870, 
805 Ill. 11. 

Sohool land contraict 
In action 'to determine adverse 
claims to realty, plaintiffs could not 
challenge constitutionality of statute 
authorizing cancellation of school 
land contract of premises in which 
plaintiffs did not acquire right, tiUe 
or interest. 

N.D.—Gunsch v. Gunsch, 67 N.W.2d 

811. i 

Time of interest 

Only persons ’who had a vested 
interest in land at time statute bar- 
rihir a claim to &a. interest in real 
estate upon failure to pay taxes for 
twenty years was enacted were in a 
position to question its validity on 
ground that it was retrospective, and 
claimant who acquired interest by 
quitclaim deed more than three years 
after'enactment could not claim that 
statute^ by acting retrospectiyely,,de- 
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or by those who are not harmed by the alleged 
unconstitutional feature of the statute.Only one 
whose property is directly and certainly affected by 
legislation can question its constitutionality.On 
the other hand, where plaintiffs are entitled to re¬ 
cover the land sued for only if a certain statute is 
constitutional, defendants are entitled to raise the 
question of constitutionality and a person is not 
precluded from complaining against the taking of 
his property without due process of law by the fact 
that in the particular case due process of law would 
lead to the same iresult on account of his having no 
adequate defense on the merits.^^ 

§ 87..-Condemnation for Public Use 

Persons having an Interest In realty affected by a 
statute authorizing the taking of realty for public pur¬ 
poses may question Its validity, but they may question 
only the features of the statute affecting them Injuri¬ 
ously. 


16 C.J.S. 

The constitutionality of statutes authorizing the 
taking of re^ property for public use may be ques¬ 
tioned only by persons having an interest in the 
realty affected and, further, such persons can 
complain only of such features of the ^statute as 
affect them injuriously.*^ 

§ 88. As to Statutes Containing Discrimina¬ 
tions 

Persons not belonging to the class alleged to be dis¬ 
criminated against may not attack the validity.of a 
statute on the.ground that it discriminates between per- 
sons or classes of persons; the complaining party must 
show injury by the alleged discrimination. 

Ordinarily a question as to the constitutionality 
of a statute or other governmental action on the 
groimd that it denies equal rights and privileges 
by discriminating between persons or classes of per-, 
sons may not be raised by one not belonging to 
the class alleged to be discriminated against;** 


prlved him of property without due 
process of law. 

Teun.—^Lee v. Harrison, 270 S.W.2d 
173, 196 Tenn. 60l 

83. U.S.—Aikins V. Kingsbury, Cal., 
38 S.Ct. 568, 247 U.S. 484. 62 L. 
Kd. 1226. 

Ark.—^Ferguson v. Hudson, 220 S.W. 
306, 143 Ark. 187. 

Mont.—State ex reL Jansen v. Dis¬ 
trict Court of Ninth Judicial Dist. 
in and for GUacler County, 04 P.2d 
886, 103 Mont 461. 

81. CaL—Vesper v. Forest Lawn 
Cemetery Ass*n, 67 P.2d 868, 20 
Cal.App.2d 167. 

12 C.J. p 767 note 14. 

8B. Tenn.—^McCamey v. Cummings, 
172 S.W. 811, 130 Tenn, 494. 

88. U.S.—Coe V. Armour Fertilizer 
Works. Fla., 36. S.Ct 626, 237 U. 
S. 413,. 69 L.Bd. 1027. 

87. tr.S.—Collins V. City of Ph«nix, 
C.C.A.Ariz.. 54 P.2d 770. 

Ark.—Connor V. Blackwood, 2 S.W.2d 
44, 176 Ark. 139. 

Hawait^Wilson v. Stainback, 39 
Hawaii 67. 

N.C.—^Yarborough v. North Carolina 
Park Commission, 146 S.B. 663, 196 
N.C. 284. 

12 C.J. P 767 note 17. 

Oxily ownars of piers oondenmed 
can complain of failure to accord 
them hearing,at appraisal proceed- 
.inga. 

U.S.—U, S. V. City of Hoboken, N. 

J., D.C.N.J., 29 F.2d 932. 

The state 

(1) Where at the. time the state 
took possession of condemned land 
the county was liable for. the pay¬ 
ment of compensation therefor, the 
state could not question the validity 
of a statute, substituting it for the 


county as the party liable, on the 
ground that the release of the coun¬ 
ty would, as to the owner of the 
property, amount to the taking of 
property without due process of law, 
Tenn.—^Baker v. Donegan, 47 S.W, 
2d 1096, 164 Tenn. 625, reheard 52 

5. W.2d 162, 164 Tenn. 625. 

(2) Other applications to state see 
12 OJ. p 767 note 17 [g], 

88. Colo.—Post Printing & Publish¬ 
ing Co. v. City & County of Den¬ 
ver, 189 P. 89, 68 Colo. 60. 

N.J,—^ity of Burlington v. Pennsyl¬ 
vania R. Co., 142 A. 23, 104 N.J. 
Law 649. 

N.T.—^In re Public Parks, Borough 
of Queens, City of New York, 17 N. 
Y.S.2d 209, 172 Misc. 877, modified 
on other grounds 26 N.Y.S.2d 611, 
261 App.Div. 986, modified on other 
grounds In re Public Parks at 
Rockaway Beach, City of New 
York, 41 N.B.2d 464, 288 N.Y, 61. 
Sa&downor net dansaged. 

A landowner not damaged by the 
city's acts in imposing, without com¬ 
pensation, present restrictions on the 
use of such part of his land as ap¬ 
pears to lie in the bed of a proposed 
street, cannot complain thereof as 
depriving him of property without 
due process of law. 

N.Y.—Headley v. City of Rochester, 

6. N,E12d 198, 272 N.Y. 197. 
asortgagor may not urge that stat¬ 
ute is invalid aa to mortgagee. 

U.S.—^Louisville & N. R. Co. v. West¬ 
ern Union Telegraph Co., Ky., 249 
F. 385, 161 C.C.A. 369, certiorari de¬ 
nied Western Union TeL Co. v. 
Louisville & N. R. Co., 39 S,Ct 18. 
248 U.S. 57.6, 63 L.Bd. 428. 429.^ 
Bight to appeal 

VThether a city charter providing 
for the city council to fix the amount 
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of compensation to be paid for land 
condemned for public purposes is in¬ 
valid in that it requires the posting 
of a cost bond as a condition to the 
right of appeal cannot be raised by a 
property owner who by complying 
with the condition has not been de¬ 
prived of his right to appeal. 

Minn.—Dow Ameson Co. v. City of 
St Paul, 225 N.W. 92. 177 Minn. 
164—^In re Improvement of Third 
St, St Paul, £25 N.W. 86, 177 Minn. 
146, 74 A.L.R. 661. 

ClMB leglslatioa 

Constitutionality of statute enum¬ 
erating certain corporations author¬ 
ized to acquire by condemnation land 
needed for purposes of such corpora¬ 
tions could not he attacked as class 
legislation by an individual who was 
not engaged in a type of . business 
enumerated In the statute. 

Colo.—^Miller v. Public Service Co. 
of Colo., 272 P.2d 288, 129 Colo. 
618, appeal dismissed 76 S.Ct 338, 

848 U.S. 923, 99 L.Bd. -. 

89- U.S.—^Tennessee Electric Power 
Co. V. Tennessee Valley Authority, 
Tenn., 69 S.Ct 366, 306 U.S. 118, 83 
^Ed. 543—^Premier-Pabst Sales Co. 
V. Grosscup, Pa., 66 S.Ct. 764, 298 
U.S. 226, 80 L.Ed. 1165-~Monamo- 
. tor Oil Co. V. Johnson, Iowa, 64 S. 
Ct 676, 292 U.S. 86, 78 L.Bd. 1141— 
First Nat Bank v. Louisiana Tax 
Commission, La., 58'S.Ct 511, 289 

U. S. 60, 77 L.Ed, 1030, 87 A.L.R. 
840, motion denied 63 S.Ct 621— 
Roberts & Schaefer Co. v. Bmmer- 
son, Ill., 46 S.Ct 875, 271 U.S. 60, 
70.LJB3d. 827, 46 A.L.R. 1496—Avent 

V. U. S.. Ohio, 45 S.Ct 84, 266 U.S. 
127; 69 L.Ed. 202—Oliver Iron Min¬ 
ing Co. V. Lord, Minn., 43 S.Ct 626, 
262 U.S. 172, 67 L.Ed. 929—Arka- 
delphla Milling Co. v. St Louis 
Southwestern Ry. Co., Ark., 39 5.Ct 
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2Zlf 249 tJ.S. 134, 68 517, mo¬ 

tion denied St Louis, L M. & S. R. 
' Co. V. Soutliern Cotton Oil Co., 89 
S.Ct 887—Hendrick v. Maryland, 
Md.,. 86. S.Ct 140, 285 U.S. 610, 69 
liiSd. 886. 

Peiinger ▼, Territory of Alaska, 
C.A.Alaska, 218 F.2d 490—Hess v. 
Mullaney, C.A.Alaska, 213 F.2d €86, 
certiorari denied Hess v, Dewey, 76 

act 60, 848 U.S. 836, 99 L.Bd. - 

_Cook y. Davis, C.A.Ga., 178 F.2d 

696, certiorari denied 71 S.Ct. 88, 
840 tr.S. 811, 96 L.Bd. 696—^Laugh- 
arn v. State of California, C.C.A. 
Cal., 77 F.2d 1006—Pauley v. State 
of California, C.C.A.CaL, 75 F.2d 
120 —Stephenson v. Binford, D.C. 
Tex., 68 F.2d 609, affirmed 63 S.Ct 
181, 287 U.S. 261, 77 KEd. 288, 87 
A.L.R. 721. 

Orr V. Allen, D.C.Ohlo, 246 F. 486, 
affirmed 89 S.Ct 23, 248 U.S. 36, 68 

L.Ed. 109. 

Ala—^Bozeman v. State, 61 So. 604, 
7 AlaApp. 151, certiorari denied 63 
So. 201, 188 Ala 91. 

Aria—C^ty of Glendale v. Betty, 48 
P.2d 206, 45 Ariz. 827. 

Ark.—^Wiseman v. Phillips, 84 S.W. 
2d 91, 191 AltIc. 63. 

CaL—Wholesale Tobacco Dealers Bu¬ 
reau of Southern California v. Na¬ 
tional Candy & Tobacco Co., 82 P.2d 
8, 11 Cal 2d 684— Berry Hotels Sys¬ 
tem V. Capitol Properties, 68 P.2d 
974, 9 Cal2d 12—^Daniels v. Bank 
of America Nat Trust & Savings 
Ass’n, 59 P.2d 1029, 7 Cal.2d 768— 
Holmes v. Bank of America Nat. 
Trust & Savings Ass’n, 69 P.2d 
1027, 7 Cal.2d 769—^Fox-Woodsum 
• Lumber Co. v. Bank of America 
Nat Trust & Savings Ass*n, 69 P.2d 
1019, 7 Cal.2d 14—Ex parte Weis- 
berg, 12 P.2d 446, 216 Cal. 624— 
Pacific Indemnity Co. v. Myers, 296 
P. 1084, 211 Cal. 686—Oorpus d'urls 
cited ia People v. Globe Grain & 
Milling Co., 294 P. 8, 6, 211 Cal. 121 
—Ex parte Nowak, 195 P. 402, 184 
CaL 701—A. F. Estabrook Co. v. In¬ 
dustrial Accident Commission, 177 
P. 848, 177 Cal. 767. 

California State Auto. Ass'n In¬ 
ter-Insurance Bureau v. Downey, 
216 P.2d 882, 96 CaLApp.2d 876, af¬ 
firmed .California State Auto. Ass'n 
Inter-Insurance Bureau v. Malo¬ 
ney, 71 S.Ct 601, 341 US. 106, 95 L. 
Ed* 788—^Elbert, Limited, v. Nolan, 
196 P.2d 88, 87 Cal.App.2d 24—In re 
Monks* Estate, 120 P.2d 167, 48 
Cal.App.2d 603, appeal dismissed 
Monks V. Lee, 63 S.Ct 60, 317 US. 
690, 87 L.Ed. 483, rehearing denied 
68 S.Ct 828, 817 US. 711, 87 L.Ed. 
666—^In re Elston's Estate, 90 P.2d 
608, 82 Cal.App.2d 662—Oorpiis Jo- 
rls cited in Platt v. Phtlbrick, 47 
P.2d 802, 304, 8 Cal.App.2d 27— 
O'NelU V. Williams, 16 P.2d 879, 
127 CaI.App. 885., 

Del.—Conard v. State, 16 A2d 121, 2 
Terry 107, 
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Fla.—^Adams v. American Agricultur¬ 
al Chemical Co., 82 So. 860, 78 Fla, 
862. 

0a,—^West v. Housing Authority of 
City of Atlanta, 84 S.E.2d 80, 211 
Ga, 138—Villyard v. Regents of 
University System of Ga,, 50 S.B. 
2d 813, 204 Ga, 617—Cooper Co. of 
Gainesville v. State, 1 S.B.2d 486, 
187 Ga. 497—Johnson v. Georgia- 
Carolina Retail Milk Producers 
Ass’n, 186 S.E. 824, 182 Ga. 695— 
Saunders v. State, 158 S.E. 791, 172 
Ga, 770, appeal dismissed 62 S.Ct 
140, 284 U.S. 691, 76 L.Bd. 609. 

Idaho.—State v. Heitz, 238 P.2d 439, 
72 Idaho 107—^Poffenroth v. Culina¬ 
ry Workers Union Local No. 828, 
232 P.2d 968, 71 Idaho 412. 

Ill.—Chicago Cosmetic Co. v. City of 
Chicago, 29 N.E.2d 496, 874 Bl. 884 
—Crews V. Lundquist 197 N.B. 
768, 861 BL 193. 

Ind.—Wilkoff V. State, 185 N.B. 642, 
206 Ind. 142. 

Iowa,—^Browneller v. Natural Gas 
Pipeline Co. of America, 8 N.W.2d 
474, 233 Iowa 686—^lowa Life Ins. 
Co. V. Board of Sup'rs of Black 
Hawk County, 180 N.W. 721, 190 
Iowa 777. 

Kan.—Stone v. City of Wichita, 65 
P.2d 596, 145 Kan. 877—Corpus Jup 
ris quoted iu Ex parte Irish, 250 
P. 1056, 1068, 122 Kan. 83. 

Ky.—Steel v. Meek, 226 S.W.2d 642, 
812 Ky. 87—^Laswell v. Cooper, 99 
S.W.2d 709, 266 Ky. 624. 

La.—Commercial Nat Bank of 
Shreveport v. Louisiana Tax Com¬ 
mission, 143 So. 82, 175 La. 149. 

Md,—State v. J. M. Seney Co., 107 
A. 189, 134 Md. 437. 

Mich.—General Motors Corp. v. Read, 
293 N.W. 751, 294 Mich. 658, 130 A. 
L.R. 429—^Argo Oil Corporation v. 
Atwood, 264 N.W. 285, 274 Mich. 47 
—Corpus Juris cited ia Thomas v. 
Morton Salt Co., 242 N.W. 236, 268 
Mich. 231, certiorari denied 52 S. 
Ct 8, 284 U.S. 619, 76 L.Bd. 528. 

Minn.—C. Thomas Stores Sales Sys¬ 
tem V. Spaeth, 297 N.W. 9, 209 
Minn. 604—^Mesaba Loan Co. v. 
Sher, 282 N.W. 823, 203 Minn. 689 
—State V. Hoffman, 199 N.W. 176, 
169 Minn. 401. 

Miss.—^Miller v. Lamar Life Ins. Co., 
131 So. 282, 168 Miss. 763—City of 
Jackson v. Mississippi Fire Ins. 
Co., 96 So. 846, 132 Miss. 415, error 
dismissed City of Jacksen v. La¬ 
mar Life Ins. Co., 44 S.Ct 228, 268 
U.S. 730, 68 L.Ed. 629. 

Mo.—Stoxiffer v. Crawford, 248 S.W. 
581. 

Mont—State ex rel. Griffin v. Greene, 
67 P.2d 995, 104 Mont 460, 111 A.L. 
R. 770—^McMahon v. Cooney, 25 P. 
2d 131, 95 Mont 138—Bank of Miles 
City V. Custer County, 19 P.2d 886, 
93 Mont 291—State v. State Bank 
of Moore, 4 P.2d 717, 90 Mont 639, 
80 A.L.3Et 1494—Oorpus Juris cited 
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ia State v. Porter, 294 P. 363, 867> 
88 Mont 847. 

Neb.—Griffin v. Gass, 274 N.W. 193, 
133 Neb. 56. 

Nev.—^Ex parte Noyd, 227 P. 1020, 48 
Nev. 120. 

N.M.—^Wiggs V, City of Albuquerque, 
242 P.2d 865, 56 N.M. 214—State ex 
rel. Atty. Gen. v. Tittmann, 76 P.2d 
701, 42 N.M. 76—Asplund v. Alarid, 
219 P. 786, 29 N.M. 129—McKinley 
County Board of Education v. State 
Tax Commission, 210 P. 665, 28 N. 

M. 221. 

N.Y.—^Dorsey v. Stuyvesant Town 
Corp., 87 N.B.2d 641, 299 N.T. 612, 
14 AL.R.2d 138, certiorari denied 
70 S.Ct 1019, 889 U.S. 981, 94 L.Ed. 
1885. 

In re Lincoln Rochester Trust 
Co., Ill N.Y.S.2d 45, 201 Mfsc. 1008 
—Royce V. Rosasco, 287 N.Y.S. 692, 
169 Misc. 286. 

N.C.—State v. Trantham, 56 S.E.2d 
198, 230 N.C. 641—State v. Sims, 197 
S.B. 176, 218 N.C. 690. 

N.D.—Olson V. Ross, 167 N.W. 886, 89 

N. D. 872. 

Pa.—Turco Paint & Varnish Co. v. 
Kalodner, 184 A. 37, 820 Pa. 421— 
Reeves v. Philadelphia Suburban 
Water Co., 136 A. 626, 288 Pa. 418. 

Fagan v. McNamee, 86 Pa.Dist. & 
Co. 119—Commonwealth v. Smith- 
gall, 45 Pa.Dist & Co. 1, 48 Lane. 
L.Rev. 25. 

R. L—Goldman v. Quinn, 198 A. 549, 
60 R.L 336—C. Tisdall Co. v. Board 
of Aldermen of City of Newport, 
188 A 648, 67 R,L 96—State v. 
Heffernan, 100 A 65, 40 RI. 121— 
Sayles v. Foley, (Blomquist) 96 A 
340, 38 R.L 484. 

S. D.—Petersen v. Hohf, 266 N.W. 262, 
64 S.D. 272. 

Tenn.—Kentucky-Tennessee Light & 
Power Co. v. Dunlap, 178 S.W.2d 
636, 181 Tehn. 105—^tate ex rel. 
Butler V. Dugger, 111 SwW.2d 1032, 
172 Tenn. 281—Hancock v. David¬ 
son County, 104 S.W.2d 824, 171 
Tenn. 420—^Bast Tennessee & West¬ 
ern North Carolina Motor Transp. 
Co. V. Carden, 50 S.W.2d 230, 164 
Tenn. 416—^Williams v. Realty De¬ 
velopment Co., 83 S.W.2d 64, 161 
Tenn. 451—^First Nat Bank v, Sevi¬ 
er County, 30 S.W.2d 243, 161 Tenn. 
676—Sheely v. McLemore, 284 S. 
W. 61, 153 Tenn. 498—City of 
Memphis v. Enloe, 214 S.W. 71, 141 
Tenn. 618. 

Tex.—Oil Well Drilling Co. v. Asso¬ 
ciated Indem. Corp., 264 S.W.2d 697. 

Alexander v. State, Cr., 274 S. 
W.2d 81, certiorari denied 76 S.Ct. 
108, 348 U.S. 872, 99 L.Bd. -re¬ 

hearing denied 75 S.Ct. 290, 348 U. 

S. 921, 99 L.Bd.- 

Dallas Joint Stock Land Bank of 
Dallas V. State ex rel. Cobb, Civ. 
App., 133 S.W.2d 827, affirmed 137 
S.W.2d 998, 136 Tex. 25. 

Utah.—Utah Mfrs.* Ass’n v. Stewart, 
28 P.2d 229, 82 Utah 198. 
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the complaining party must show injury by the al¬ 
leged discrimination.*^*^ This rule applies to all 
cases affecting civil rights of every kind*® and also 
to cases in which property rights only are affected.*^ 
White persons may not question the constitutionality 
of a statute* on the ground that it discriminates 
against colored persons;*^ nor may a male ques¬ 
tion the validity of a statute as discriminating 
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against women.** Also, a resident or citizen may 
not question the. validity of an act. as discriminat¬ 
ing against those who are not residents or citizens 
and one not. a citizen of the state may not question 
discrimination between citizens or classes of citi- 
zens.*4*5 The question of discrimination inay not 
be raised by one who is benefited, father than in¬ 
jured, by the alleged discrimination.*? ^ Further, 


Vt.—^Kelbro, Inc., ▼. Myrlck, 80 A.2d 
527, 118 Vt 64—Clark v. City of 
Burllngrton, 148 A. 677, 101 Vt 391. 
Va.—Grosso v. Commonwealth, 21 S. 
E.2d 728, 180 Va. 70—Waller v. 
Commonwealth, 16 S.B.2d 808, 178 
Va. 294, certiorari denied Waller v. 
Touell, 62 S.Ct 1106, 816 U.S. 679, 
86 Li.Ed. 1752, rehearing denied 62 
S.Ct 1289, 316 U.S. 712, 86 L..Ed. 

, ;1777—Grosso v. Commonwealth, 18 

. S.H.2d 285, 177 Va 830—Virginia 
Electric & Power Co. v. Common- 
. wealth, 194 S.B. 775, 169 Va 688. 
Wash.—Griffiths v. State, 188 P.2d 
821, 28 Wash.2d 42—Gengler v. 
icing County, 121 P.2d 846, 12 
Washf2d 227—^tate ex rel. Hansen 

V. Salter, 70 P.2d 1056, 190 Wash. 
703—^Vance Lumber Co. v. King 
County. 61 P.2d 623, 184 Wash. 402 
—State ex rel. Campbell v. Case, 
47 P.2d 24, 182 Wash. 334. 

Wis.—^Pedrlck v. First Nat. Bank of 
Ripon, 66 N.W.2d 154, 267 Wis. 
436—Corpus Juris Secundum, dted 
ia Vieau' v« Common Council of 
City of Chippewa Falls, 292 N;W. 
297, 299, 286 Wis. 122—Jos. Schlitz 
Brewing Co. v. City of Milwaukee,. 
286 N.W. 602, 282 Wis. 118, 122 A. 
L.R. 1431—State v. Arnold, 258 N. 

W. 843, 217 Wis. 840. 

Wyo.—Cuthbertson v. Union Pac. 

Coal Co., 62 P,2d 311, 50 Wyo. 441. 
12 C.J. p 768 note 20—71 C.J. p 301 
notes 13 [a] (2), (5), (12>. 
Discrimination generally see infra §§ 
502—566. 

»Oonorete injury” 

In the absence of a showing that 
the alleged discriminatory features 
of a statute have resulted in “con¬ 
crete injury’* to complainant, he can¬ 
not urge that the statute denies him 
the euual protection of the laws. 

D.C.—Sims V. Rives, 84 F.2d 871, 66 
App.D.C. 24, certiorari denied 56 S. 
Ct. 960, 298 U.S. 682„ 80 L.Ed. 1402. 

No attempt to invoke provision 
A person may not Question the va¬ 
lidity of a statute as discriminatory 
when there has been no attempt to 
invoke the provision. 

Ga.—Baugh v. City of La Grange, 180 
S.E. 69, 16i Ga. 80. 

nL-r-Elliott V. University of Illinois, 
6 N.E.2d 647, 365 Ul. 338, certiorari 
denied 58 S.Ct. 11,. 802 U.S. 692, 82| 
L.Ed. 684, rehearing denied 68 S.Ct.i 
188, 802 U.S. 774, 82 L.Ed. 600. 


Petitloiiiers proceeding as a single 
and indivisible group were In no po¬ 
sition to assert the invalidity of a 
statute on the ground that it dis¬ 
criminated between classes of per¬ 
sons when such group included both 
of such classes of persons. 

N.T.—^Benedetto v. Kern, 4 N.Y.S.2d 
844, 167 Misc. 831, affirmed 7 N.Y. 
S.2d 227, 255 App.Div. 753, affirmed 
19 N.B.2d 92, 279 N.Y. 798. 

Negro students enrolled in public 
elementary schools of city were not 
Qualified to maintain an action to re¬ 
dress alleged discrimination against 
Negro students of high school or ju¬ 
nior college age, and Negro students 
of high school were not competent to 
maintain an action charging discrim¬ 
ination against Negro students of ju¬ 
nior college age and QuaJiflcations. 
U.S.—^Brown v. Ramsey, C.A.Ark., 185 
F.2d 226. 

89.6 U.S.—^Hess v. Mullaney, C.A. 
Alaska, 213 F.2d 635, certiorari de¬ 
nied Hess V. Dewey, 76 S.Ct 60, 848 

U.S. 836, 99 L.Ed.- 

Ga.—Mulling v. Houlihan, 65 S.B.2d 
160, 205 Gcu 735, certiorari denied 
70 S.Ct 486, 338 U.S. 948, 94 L.Ed. 
585. 

Ky .—^Moore v. Northern Kentucky In¬ 
dependent Food Dealers Ass’n, 149 
S.W.2d 756, 286 Ky. 24. 

N.D.—^Asbury Hospital v. Cass Coun¬ 
ty, 7 N;W.2d 438, 72 N.D. 859. 

N.M.—Wiggs V. City of AlbuQuerQue, 
242 P.2d 865, 66 N.M. 214. 

90. Mo.—State v. McIntosh, 103 S. 

W. 1078, 206 Mo. 689. 

91- N.Y.—In re Keeney, 87 N.B. 428, 
194 N.Y. 281, affirmed 32 S.Ct 106, 
222 U.S. 626, 66 L.Ed. 299, 88 L.R. 
A.,N.S., 1189. 

92. Ky.—Eaklns v. Eaklns, 20 S.W. 
286, 14 Ky.Lu 662. 

Miss.—Wheeler v. State, 63 So. 2d 517, 
219 Miss. 129, appeal dismissed and 
certiorari denied 74 S.Ct 67, 346 
U.S. 852, 98 L.Ed. 367, rehearing 
denied 74 S.Ct 216, 346 U.S. 905, 98 
L.Ed. 404. 

Tenn.—State ex rel. Angle v. City of 
Elnoxville, 176 S.W.2d 801, 180 

Tenn. 462. 

12 C.J. p 768 note 28. 

■93. Statute excluding woman from 
jury service. 

N.J.—State V. James, 114 A. 668, 96 
N.J. 132, 16 A.L.R. 1141. 

N.C.—State v. Sims, 197 S.E. 176, 213 
N;C. 690. 


S.C.—State V. Mittle, 118 S.E. 886, 
error dismissed Mittle v. State of 
South Carolina, 43 S.Ct 164, 260 
U.S. 705, 67 L.Ed. 473, and certio¬ 
rari denied 48 S.Ct 164, 260 U.S. 
744, 67 L.Ed. 478. 

Wyo.—^McKinney v. State, 80 P. 293, 
8 Wyo. 719, 16 L.R.A. 710, ' 

94i, Cal.—A. F. Estabrook Co. v. In¬ 
dustrial Accident Cozmnlsslon, 177 
P. 848, 177 Cal. 767. 

Ga.—Cooper Co.: of GalnesylUe v. 
State, 1 S.B.2d 436, 187'Ga. 497— 
Cooper V. Rollins, 110 S.E. 726, -152 
Ga. 588, 20 A.L.R. 1106. 

Ill.—^Hawkins v. Hawkins, 183 N.E. 
9, 350 ni. 227. 

Md.—State v. Case,. 108 A. 669, 132 
Md. 269. 

Minn.—State v. HbfCman, .199 N.W. 
175, 159 Minn. 401. 

N.Y.—^In re Davison’s Estate, 258 N. 

Y.S. 42, 236 App.Dlv. 684. 

12 C.J. p 769 note 25. 

One must show . nonresidenoe to 
complain that a city ordinance dis¬ 
criminates against residents of other 
states. 

Kan.—^Ex parte Irish, 260 P. 1056, 121 
Kan. 72, 122 Kan. 83, 61 A.L.R. 382. 

94.6 N.D.—^Benson v. Schneider, 68 
N.W.2d 665. 

96, U.S.—Shearer v. Burnet, 52 S.Ct 
332, 285 U.S. 228, 76 L.Ed. 724— 
Roberts & Schaefer Co. v. Emmer- 
son. Ill., 46 S.Ct 376. 271 U.S. 60, 
70 L.Ed. 827, 45 A.L.R. 1495. 

Cal.—^Platt V. Philbrick, 47 P.2d 802, 
8 Cal.ALpp.2d 27. , . 

Iowa.—^Hunter v, ColfaX Cons. Coal 
Co., 164 N.W. 1037, 157 N.W. 145, 
176 Iowa 246, L.R.A.1917D 16, Ann. 
Ca43.1917E 803. 

Mass.—^International Paper Co. v. 
Commonwealth, 117 N.Sl 246, 228 
Mass. 101, reversed on other 
grounds International Paper Co. v. 
Commonwealth of Massachusetts, 
88 S.Ct 292, 246 U.S. 186, 62 UEd. 
624, Ann.Cas.l91SC 617. 

Mont.—State ex reL Griffin v. Greene, 
.67 P.2d 996, 111 A.L.R. 770, 104 
Mont 460. 

Nev.—^Ex parte Iratacabl^ 80 P.2d 
284, 56 Nev. 263. 

R.L— -C. Tisdall Co. v. Board of Al¬ 
dermen of City of Newport 188 A 
648, 67 R.I. 96. . 

Wyo.—Cuthbertson v. Union Pac. 

Coal Co., 62 P.2d 31i; 50 W^o. 441. 

12 C.J. p 769 note 26. ' 
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a person may not urge the invalidity, of a statute 
as discriminating against him when it appears that 
no. one exists in the class in whose favor the dis¬ 
crimination is alleged to operate.®® Conversely, any 
person within the class discriminated against may 
attack the constitutionality of the statute.®*^ 

Exceptions to rule. Any person affected by the 
application of a statute alleged to be discriminatory 
can, even though not belonging to the class dis¬ 
criminated against, urge its unconstitutionality when 
no. member of the injured class is in a position to 
raise the question;®.^ or, although there appears to 
be authority to. the contrary,®® where there is no 
probability of the statute being challenged by a 

96. Miss.—Gully V. Lumbermen’s 
Mut Casualty Co., 168 So. 609, 176 
Miss. 888. 

97. U.S.—Brown v. Ramsey, C.A. 

Ark., 186 F.2d 225. 

Ala.—City of Mobile v. La Clede Ho¬ 
tel Co., 129 So. 477, 221 Ala. 631. 

HI.—City of Chicago v. Ames, 7 N.B. 

2d 294, 865 m. 529, l09 A.L.R. 1509. 

Kan.—^In re Jarvis, 71 P. 576, 66 ICan. 

829. 

La.—Ex parte Steckler, 164 So. 41, 

179 La. 410, appeal dismissed 54 S. 

Ct 781, 292 U.S. 610., 78 L.Bd. 1470. 

Me.-i-State v. Cohen, 177 A. 408, 183 
Me. 293. 

^enn .—^Life Sc Casualty Ins. Co. of 
Tennessee v. McCozmack, 126 S.W. 

2d 161, 174 Tenn. 827. 

Tex.—Corpus Juris Seoundum cited in 
Dobard v. State, 288 S.W.2d 435, 

489, 149 Tex. 332. 

W'ashL—City of Seattle v. Rogrers, 106 
. P.2d 698, 6 Wash,2d 81, 130 A.L.R. 

1498. 

12 C.J. p 769 note 27. 

Xro tender of tax req,ulred 
A statute imposing: a higher privi¬ 
lege tax on construction companies 
having their <diief oMce outside the 
state than on those having it within 
the state, may be attacked as dis¬ 
criminatory' without tendering the 
lower tax, in ^ew of the state court’s 
holding that the higher tax was due. 

U.S.—Chalker v. Birmingham. & N. W. 

Ry. Co., Tenn., 39 S.Ct 366, 249 U. 

S. 522, 68 L.Bd. 748. 

99. Cal.—^Pacific Indemnity Co. v. 

Myers, 296 P. 1084, 211 Cal.App. 

• 6.35—Van, Camp Sea -Food Co. v, 

Newbert, 244 P. 946, 76 CalApp. 

446. . 

&e«4K)n.for rule 

‘'Where no member of a class dis¬ 
criminated against could ever attack 
the constitutionality of the discrim¬ 
inatory statute, the rule reserving to 
such persons .the right to raise the 
constitutional Question would totally 
prevent the exercise by the court of 
its function of passing upon that] 

Question,. and would place It in a I 
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member of such class, or, if so challenged, it would 
be unnecessary for the court to decide such ques- 
tion.'i It has also been held that where the provi¬ 
sion attacked is, as a whole, imconstitutional, a per¬ 
son affected by the statute may raise the question, 
even though he is not of the class discriminated 
against.® 

§ 89. Estoppel or Waiver 

a. In general 

b. Conduct effecting waiver or estoppel 

generally 

a. In Gteneral 

In general, the right to assert a constitutional right 

Workmen’s oompensation statute 

(1) An employer is entitled to at* 
tack the constitutionality of a pro¬ 
vision in a workmen’s compensation 
statute on the ground that it dis¬ 
criminates in favor of certain resi¬ 
dent employees against certain non¬ 
resident employees where no one of 
the latter class could raise such 
Question. 

CaJ.—Quong BCam Wah Co. v. Indus¬ 
trial Acc. Commission of California, 
192 P. 1021, 184 Cal. 26, 12 A.L.R, 
1190, error dismissed 41 S.Ct. 378, 
255 U.S. 445, 65 L.Ed. 728. 

71 C.J. p 302 note 16. 

(2) An employer, however, cannot 
Question the validity of a provision 
in a workmen’s compensation act on 
the ground that it discriminates 
against nonresident alien parents, and 
against surviving husbands, where 
“there is no reason why the persons 
. . • against whom the discrimina¬ 
tion operates, may not themselves 
raise the Question.’’ 

Wyo.—Cuthbertson v. Union Pac. 

Coal Co., 62 P.2d 811, 816, 50 Wyo. 
441. 

99. U.S.—Columbus & G. Ry. Co. v. 
Miller, Miss., 61 S.Ct 892, 283 U.S. 

96, 75 L.Bd. 861. 

1. Miss.—Miller v. Lamar Life Ins. 
Co., 131 So. 282, 158 Miss. 753. 

A state tax coUeotor can Question 

the validity of a statute exempting 
domestic insurance companies from 
certain taxes on the ground that it 
discriminates against foreign insur¬ 
ance companies, since the determina¬ 
tion of such Question, if raised by a 
foreigm insurance company, would be 
unnecessary, as a holding of invalid¬ 
ity would in such an ev^nt not af¬ 
fect the amount of taxes paid by 
such company. 

Miss.—^Miller v. Lamar Life Ins. Co., 
supra 

2, Del.—Conard v. State, 16 A.2d l2i; 

2 Terry 107. 

La—State v. Banner Cleaners Sc Dy¬ 
ers,' 127 So. 370, .170 La. '76. 


position where it would for all time 
enforce rights and obligations creat¬ 
ed by an obviously void enactment. 
In such case any litigant to the de¬ 
termination of whose claim the con¬ 
stitutional Question is fairly relevant 
should be permitted to raise the con¬ 
stitutional Question.’* 

Cal.—Quong Ham Wah Co. v. Indus¬ 
trial Acc. Commission of Califor¬ 
nia, 192 P. 1021, 1024, 184 CaL 26, 
12 A.L.R. 1190, error dismissed 41 
S.Ct 373, 265 U.S. 446, 65 L.Ed. 
723. 

BrUle applied to penal statutes 

(1) The rule that one not belong¬ 
ing to the class alleged to be dis¬ 
criminated against cannot Question 
the constitutionality of a statute as 
discriminatory does not apply where 
the vice in the statute consists in an 
unwarranted discrimination between 
the individuals against whom the ag¬ 
gression thereby forbidden is com¬ 
mitted. 

Minn.—State v. Elliott, 160 N.W. 204, 
135 Minn. 89. 

Neb.—Greene v. State, 119 N.W. 6, 
83 Neb. 84, 131 Am.S.R. 626. 

Vt—State V. Shady, 186 A. 26, 100 
Vt, 193. 

12 C.J. p 769 note 28. 

<2) Thus one convicted under a 
statute prohibiting the tapping of 
electric wires owned by corporations 
may Question the validity of the stat¬ 
ute as discriminating against non¬ 
corporate owners of electric lines in 
favor of corporate owners, even 
though he belongs to neither class 
of owners. 

Vt—State V. Shady, supra. 

(8) But it has also been held that 
a defendant, charged with going on 
premises of citizen without permis¬ 
sion and moving tenant’s eftects, 
could not. complain, because act was 
not forbidden as to premises of citi¬ 
zens of other states. 

La.—State y. Hunter, 114 So. 76, 164 
La. 405, 55 A.L.R. 309, affirmed 
Hunter v. State of Louisiana, 48 S. I 
Ct 158, 275 U.S. 508, 72 L.Ed. 398. 
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or to challenge the constitutionality of a statute may be 
lost by waiver or estoppel. 

Except when expressly prohibited by statute, 
the right to assert a constitutional right or to chal¬ 
lenge the constitutionality of a statute may be lost 
by waiver or estoppel if the constitutional right or 
provision involved is one which was made for the 
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benefit or protection of the person as to whom the 
waiver or estoppel is claimed.2-65 More generally 
stated, although it has been said that no estoppel can 
arise under an unconstitutional or void act,8 it is 
generally held that a person may, by his acts or 
omission to act, waive a constitutional right or pro¬ 
vision,^. being unable thereafter to claim protection 


2.50 N.T.—Carroll v. Qrumet, 117 N. 
Y.S.2d 553, 281 Aj?p.Dlv. 35, appeal 
denied 119 N.Y.S.2d 922, 281 App. 
Div. 863, motion granted 112 N.E.2d 
775, 306 N.Y. 692. 

2.55 Ala.—Alabama Cartage Co. v. 
International Broth, of Teamsters, 
Chauffeurs, Warehousemen, etc., 34 
So.2d 576, 250 Ala. 372, 2 A.Ii.R2d 
1273. 

Fla.—Gay v. Whitehurst, 44 So.2d 430 
—^Board of Public Instruction of 
Dade County v. State, 24 So.2d 105, 
156 Fla. 719, followed in 24 So.2d 
106—In re Shambow’s Estate, 15 
So.2d 837, 153 Fla. 762—^Evans v. 
Hillsborough County, 186 So. 193, 
135 Fla. 471. 

Ill.—^Taylor Coal Co. v. Industrial 
Commission, 134 N,E. 172, 301 IlL 
548. 

K.J.—State V. Griffith, 81 A.2d 882, 
14 N.J.Super. 77. 

N.M.—Hittson V. Chicago, R. I. & P. 

Ry. Co., 86 P.2d 1037, 43 N.M. 122. 
N.Y.—Selzer v. Baker, 65 N.B.2d 752, 
296 N.Y. 145. 

People ex rel. Jannlcky v. Warden 
of City Prison, Raymond St, Brook¬ 
lyn, 246 N.Y.S. 194, 231 App.Div. 
131, affirmed 175 N.E. 340, 255 N.Y. 
623. 

Leighton v. Roper, 87 N.Y.S.2d 
627, 194 Misc. 893, affirmed 90 N.Y. 
S.2d 919, 275 App.Div. 994, affirmed 
91 N.B.2d 876, 300 N.Y. 434, 18 A. 
ti.R.2d 537—^Neumann v. Kurek, 22 
N.Y.S.2d 950, 175 Mlac. 238—Craig 
V. Board of Education of City of 
New York, 19 N.T.S.2d 293, 173 
Misc. 969, affirmed 27 N.Y.S.2d 993, 
262 App.Div. 706. 

Shapiro v. Leslie Fay Corp., 138 
N.Y.S.2d 606. 

Baker v. Braman, 6 Hill 47, 40 
Am.D. 387. 

N.C.—Ex parte Steele, 18 S.B.2d 132, 
220 N.C. 686, certiorari denied 
Steele v. State of N. C., 62 S.Ct. 
1276, 316 U.S. 686, 86 L.Bd. 1768— 
Cameron v. McDonald, 6 S.E.2d 497, 
216 N.C. 712. 

Okl.—^Fitzsimmons v. Rauch, 169 P. 

2d 264, 195 Okl. 629. 

Tenn.—Clark v. Smith, 246 S.W.2d 
197, 193 Tenn. 194. 

Pergonal, ImdivldTial rights 
A person may waive his own per¬ 
sonal, individual right to question the 
constitutionality of a statute or may 
be estopped to assert such right— 
People V. Federal Surety Co., 168 N.E. 
401, 402, 336 Ill. 472. 


Ill.—Sutter V. People’s Gaslight & 
Coke Co., 120 N.E. 562, 284 Ill. 634. 

3. U.S.—St Paul Trust & Savings 
Bank v. American Clearing Co., D. 

C. Fla., 291 F. 212, affirmed, C.C.A., 
Citizens* Savings Bank & Trust Co. 
of Hamilton, Ohio, v. St. Paul Trust 

. Sc Savings Bank, 10 F.2d 1017. 

’’There is no such thing as a void 
enactment being made valid by es- 
toppeL*' 

Elan.—Central Branch Union Pac. R. 

Co. V. Smith, 23 Kan. 746, 764. 
Agreement of parties 
An unconstitutional statute cannot 
be made valid by agreement of par¬ 
ties. 

Tex.—Collier v. Valley Building & 
Loan Ass’n, Com.App., 62 S.W.2d 
82, conformed to Valley Bldg. & 
Loan AlSS’u v. Collier, Civ.App., 88 
S.W.2d 611—Rich V. Walker Smith 
Co., Com.App., 67 S.W.2d 1098. 

Rivers v. Westbrooks, CivAipp., 
126 S.W.2d 46, error refused. 

4, U.S.—^Pierce Oil Corporation v. 
Phoenix Refining Co., Okl., 42 S.Ct 
440, 259 U.S. 125, 66 L.Bd. 856. 

U. S. V, Nudelman, C.C.AI11., 104 
F.2d 549, certiorari denied Nudel¬ 
man V. U. S., 60 S.Ct 116, 308 U.S. 
689, 84 L.Ed. 493—Jones v. Okla¬ 
homa City, C.C.A.OkL, 78 F.2d 860— 
U. S. V. Hoyt, D.C.N.Y., 63 F.2d 
881—Bartlett Trust Co. v. Elliott, 

D. OMo., 30 F.2d 700, affirmed, C.C. 
A., 40 F.2d 351—Key v. U. S., C.C. 
A.Okl., 26 F.2d 241—^Dunn v. Fort 
Bend County, D.C.Tex., 17 F.2d 329. 

Chase Nat Bank of City of New 
York V. Mobile & O. R. Co., 30 F. 
Supp. 665. 

Corpus Juris quoted In Muscatine 
Lighting Co. v. City of Muscatine, 
D.C.Iowa, 266 F. 929, 933, reversed 
on other grounds Southern Iowa 
Electric Co. v. City of Charlton, 
Iowa, 41 S.Ct 400, 265 U.S. 539, 66 
L.Ed. 764, and appeal dismissed 
Iowa Gas & Electric Co. v. City of 
Mt Pleasant, Iowa, 42 S.Ct. 46, 267 
U.S. 662, 66 L.Ed. 423. 

Ark.—Punk v. Dyess Colony, 139 S. 

W.2d 12, 200 Ark. 180. 

Cal.—People v. Richfield Oil Co., 268 
P. 366, 204 Cal. 699—People v. Ven¬ 
tura Refining Co., 268 P. 347, 204 
CaL 286, rehearing denied 283 P. 60, 
204 CaL 286. 

People V. Workman, 263 P.2d 458, 
121 CaI.App,2d 533—^People v. Sier¬ 
ra, 256 P.2d 577, 117 Cal.App.2d 649 
—Corpus Jons cited in Sacramento 
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County V. City of Sacramento, 171 
P.2d 477, 484, 75 Cal.App.2d 436. 

Colo.—Sanger v. Larson Const Co., 
261 P.2d 930, 126 Colo. 479—John¬ 
son V. Neel, 229 P.2d 939, 123 Colo. 
377— Corpus Juris Secandum cited 
in Fifth Church of Christ Scientist, 
in Denver v. W. F. Plgg & Son, 122 
P.2d 887, 888, 109 Colo. 103. 

Fla—Gilman v. Butzloff, 22 So.2d 
263, 165 Fla. 888. 

Ga—^Bradford v. Mills, 66 S.E.2d 68, 
208 Ga 198. 

Hawaii—^Wong v. Public Utilities 
Commission of Territory of Ha¬ 
waii, 83 Hawaii 813. 

Idaho.—^Brady v. Place, 242 P, 314, 
41 Idaho 747. 

Ill.—^People v. Adams, 123 N.B.2d 327, 
4 I11.2d 453—^Layton v. Layton, 122 
N.E.2d 631, 4 IlL2d 241—Continen¬ 
tal Paper Grading Co. v. Howard 
T. Fisher & Associates, Inc., 115 N. 
E.2d 291, 1 IU.2d 37, appeal trans¬ 
ferred, see 120 N.B.2d 677, 3 IlL 
App.2d 118—^Village of Riverside v. 
Kuhne, 73 N.E.2d 286, 397 HI. 108. 
transferred, see 82 N.E.2d 500, 835 
HLApp. 647—Jenisek v. Riggs, 44 
N.B.2d 902, 381 IlL 290, transferred, 
see 50 N.B.2d 121,' 320 HLApp. 168 
—Corpus Juris died In Chicago- 
Sandoval Coal Co. v. Industrial 
Commission, 134 N.E. 158, 159, 301 
Ill. 389—^People v. Vaughan, 118 N. 
E. 479, 282 Ill. 163. 

City of Chicago v. Bernstein, 86 
N.B.2d 286, 337 HLApp. 649—Neu¬ 
mann V. Neumann, 223 HLApp. 285. 

Ind.—Brown v. State, 37 N.B.2d 73, 
219 Ind. 261, 137 AL.R. 679. 

La.—State v. Williams, 146 So. 29, 
176 La. 481. 

Mass.—Thomajanian v. Odabashian, 
172 N.E. 232, 272 Mass. 19. 

Minn.— Corpus juris Secundum died 
in Martin v. Wolf son, 16 N.W.2d 
884, 890, 218 Minn. 567. 

Mo.—^Barker v. St. Louis'County, 104 
S.W.2d 371, 840 Mo. 986—Republic 
Rubber Go. v. Adams, 213 S.W. 80. 

State ex rel. Potts v. Travis, App., 
241 S.W.2d 282. 

N.M.—Hittson V. Chicago, R. L & P. 
Ry. Co., 86 P.2d 1037, 43 N.M 122. 

N.Y.—^Rosen v. New York City Teach¬ 
ers’ Retirement Board, 122 N.Y.S. 
2d 486, 282 App.Div. 216, affirmed 
116 N.E.2d 239, 306 N.Y. 626—Car- 
roll V. Grumet, 117 N.Y.S.2d 663, 281 
App.Div. 35, appeal denied 119 N. 
Y.S.2d 922, 281 App.Div. 863, mo¬ 
tion granted 112 N.E.2d 776, 306 N. 
Y. 692-^ahn v. Berzon. 8 N.Y.S.2d 



16 G.J.S. CONSTITUTIONAL LAW § 89 

tinder it,5 or may be estopped to question the un- j at least if no public rights or interests, such as 
constitutionality of an act infringing such a right,® 1 matters of public policy or morals, are involved.^ 


640, 256 ApikDIv. 1023, appeal 

granted 10 N.T.S.2d 679, 256 App. 
Dlv. 932, motion granted 21 N.B,2d 
694, 280 K.T. 808. 

Leighton v. Roper, '87 N,T.S.2d 
527, 194 Misc.‘893, affirmed 90 N.T. 

S.2d 919, 275 App.Div. 994, affirmed 
91 N.B.2d 876, 300 N.T. 434, 18 A.L. 

R. 2d 537—^Application of Fleetwood 
Acres, 62 N.T.S.2d 669, 186 Misc. 
299, affirmed 63 N.Y.S.2d 238, 270 
App.Dlv. 1050, appeal denied 64 N.T. 

S. 2d 910, 271 App.Div. 754—^People 
ex reL Wojek v. Henderson, 236 N. 

T. S. 173, 134 Misc. 228—^Bridgeport 
Const. Co. V. Duffey, 176 N.T.S. 658, 
106 Misc. 252. 

Shemoff v. Schlmel, 112 N.T.S.2d 
333. 

N.C.—Bx parte Steele, 18 S.B.2d 132, 
220 N.C. 685, certiorari denied 
' Steele v. State of NJ C., 62 S.Ct. 
1276, 316 U.S. 686, 86 L.Ed. 1768— 
Cameron v. McDonald, 6 S.B.2d 497, 
216 N.C. 712—In re West, 193 S.B. 
134, 212 N.C. 189. 

Ohio.—CorpQJi Juris dted in De Witt 
V. State, 141 N.B. 551, 562, 108 Ohio 
St. 513. 

RowO V. Rowe, App., 97 N.B.2d 
223-*rIngham v. State, 172 N.B. 401, 
35 Ohio App. 811. 

Scala V. Anslovar, 1 Ohio Supp. 
199. 

Or»—Haherlach v. Tillamook County 
Bank, 293 P. 927^ 134 Or. 279, 72 
A.L.R, 1246. 

Pa.—^In re Marshall, 69 A.2d 619, 363 
Pa. 326. 

S.C.—Oorpus Juris Sectiiidiua cited in 
. Greenville County Pair Ass^n v. 
Christenberry, 17 S.B.2d 857, 859, 
198 S.C. 338. 

Tenn.—^Williams v. Realty Develop¬ 
ment Co., 88 S.W.2d 64, 161 Tenn. 
451. 

Tex.—Louisiana Ry. & Nav. Co. v. 
State, Civ.App., 298 S.W. 462, af¬ 
firmed, Com.App., 7 S.W. 2d 71, re¬ 
hearing denied 17 S.W.2d 457. 

Wis.—^Baker v. Leenhouts, 44 N.W.2d 
544, 257 Wis. 584, appeal dismissed 
71 S.Ct 1019, 341 U.S. 946, 96 L.Bd. 
1370—^Booth Fisheries Co. v. In¬ 
dustrial Commission, 200 N.W. 776, 
185 Wis. 127, affirmed Booth Fish¬ 
eries Co. V. Industrial Commission 
of Wisconsin, 46 S.Ct 491, 271 U.S. 
208, 70 L.Bd. 908. 

12,C.J. p 769 note 29. 

. -'Constitutional rights are not of 
. such sanctity that they cannot be 
waived.” 

U.S.—Wall V. Parrot Silver & Copper 
Co., Mont, 87 S.Ct 609, 611, 244 U. 
S. 407, 61 L.Bd. 1229. 

Ohio.—State ex rel. Allstate Ins. Co. 

V. Bowen, 199 N.B. H5, 180 Ohio 
St 847. 

& Ala—^Alabama Cartage Co. v. In¬ 
ternational Broth, of Teamsters, 


Chauffeurs, Warehousemen, etc., 84 
So.2d 576, 250 Ala 372, 2 A.L.R.2d 
1278. 

N.T.—Selzer v. Baker. 65 N.B.2d 762, 
296 N.T. 146. 

Shapiro v. Leslie Fay Corp., 138 
N.T.S.2d 606. 

Ohio.— Oorpus Juris cited la De Witt 
V. State, 141 N.B. 651, 662, 108 Ohio 
St 513. 

12 C.J. p 770 note 42. 

AS to past and futnm 
A waiver of an objection to pay¬ 
ment, in accordance with the provi¬ 
sion of an unconstitutional statute, 
and the estoppel arising therefrom, 
was operative as to the past and the 
future.—New Tork v. Manhattan R. 
Co., 87 N.B. 494, 148 N.T. 1. 

6. U.S.—^Ralston v. Cox, C.C.A.Ga., 
128 F.2d 196, certiorari denied 62 
S.Ct 488, 816 U.S. 796, 86 L.Bd. 
1197—^U. S. V. Nudelman, C.CAl. 
Ill., 104 F.2d 649, certiorari denied 
Nudelman v. U. S., 60 S.Ct. 115, 
308 U.S. 689, 84 L.Bd. 493—Dunn v. 
Fort Bend County, D.CXTex., 17 F. 
2d 329. 

Spaulding v. Douglas Aircraft 
Co., D.C.Cal., 60 F.Supp. 985, af» 
firmed, C.C.A., 164 F.2d 419. 

Ariz.—Santa Cruz County v. Mc- 
Knight, 177 P. 266, 20 Ariz. 108. 
Ill.—People V. Vaughan, 118 N.B. 479, 
282 Ill. 163. 

Nev.— Corpus Juris Secuadum cited is 
In re Asterbloom's Adoption, 165 P. 
2d 167, 160, 63 Nev. 190. 

S.C.—Greenville County Fair Ass’n v. 
Christenberry, 17 S.E.2d 867, 198 
S.C. 838. 

Utah.—Genola Town v. SantaQuin 
City, 80 P.2d 980, 96 Utah 88, re¬ 
hearing denied 86 P.2d 790, 96 Utah 
104. 

Wis.—^Lewis v. American Sav., etc.. 
Assoc., 73 N.W. 793, 98 Wis. 203, 
39 L.R.A. 569. 

Completed transaddon 
“The principle of estoppel will be 
applicable to every completed trans¬ 
action under a law, whether . . . 
constitutional or otherwise,”— 

Coombs V. Larson, 162 A. 297, 801, 112 
Conn. 236. 

7. U.S.—Sovereign Camp, W. O. W., 
V. Smith, D.C.Ala., 7 F.Supp. 669. 

Colo.—^Fifth Church of Christ,^ SOien- 
tist, in Denver v. W. F. Flgg & Son, 
122 P.2d 887, 109 Colo. 108. 

Ill—Welton V. Hamilton, 176 N.B. 
333, 344 m. 82—Chicago & B. I. 
Ry. Co. V. Miller, 140 N.B. 823, 809 
Ill. 267. 

Minn.— Corpus Juris Seoimdum cited 
in Martin v. Wolf son, 16 N.W.2d 
884, 890, 218 Minn. 567. 

2i£o.—Corpus Juris Secnndum cited in 
Harfst V. Hoegen, 163 S.W.2d 609, 
614, 349 Mo. 808, 141 A.L.R. 1136— 
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Corpus Juris cited in De May v. 
Liberty Foundry Co., 37 S.W.2d 640, 
646, 327 Mo. 495. 

State ex rel. Potts v. Travis^ 
App., 241 S.W.2d 282. 

N.J.—Cameron v. International AlH- 
ance of Theatrical Stage Bm- 
ployees and Moving Picture Opera¬ 
tors of U. S. and Canada, Local Un¬ 
ion No. 384, of Hudson County, 176 
A. 692, 118 N.J.Bq. 11, 97 A.L.R. 
694. 

N.M.—^Hittson v. Chicago, R. I. & P. 

Ry. Co., 86 P.2d 1087, 43 N.M. 122. 
N.T,—Selzer v. Baker, 66 N.B.2d 762, 
296 N.T. 146—Musco v. United 
Surety Co., 90 N.B. 171, 196 N.T. 
459, 134 Am.S.R. 861. 

Rosen v. New Tork City Teach¬ 
ers* Retirement Board, 122 N.T.S. 
2d 486, 282 App.Dlv. 216, affirmed 
116 N.B.2d 239, 306 N.T. 625—Brous 
V. Town of Hempstead, 69 N.T.S.2d 
258, 272 App.Div. 31, amended on 
other grounds 70 N.Y.S.2d 676, 272 
App.Dlv. 777—^People ex rel. Bat¬ 
tista V. Christian, 229 N.T.S. 644, 
224 App.Div. 248, reversed on other 
grounds 164 N.B. Ill, 249 N.T. 814, 
61 A.L.R. 793. 

National Sur. Corp. v. Federal 
Reserve Bank of N. T., 70 N.T.S.2d 
636, 188 Misc, 207, affirmed 70 N.T. 

S. 2d 642, 188 Misc. 213—Craig v. 
Board of Education of City of New 
Tork, 19 N.Y.S.2d 293, 173 Misc. 
969, affirmed 27 N.T.S.2d 993, 262 
App.Div. 706—In re Moore's Estate, 
1 N.Y.S.2d 281, 166 Misa 688— 
Pyrke v. Standard Accident Ins. 
Co., 268 N.T.S. 869, 144 Misc. 68, 
affirmed Baldwin v. Standard Ace. 
Ins. Co., 261 N.T.S. 607, 237 App. 
Dtv. 334, affirmed 188 N.B. 71, 262 
N.T. 676—People v. Mantel. 236 N. 

T. S. 122, 134 Misc. 529. 

Shapiro v. Leslie Fay Corp., 138 
N.Y.S.2d 606. 

Ohio.—^Rowe v. Rowe, App., 97 N.B.2d 
223. 

Okl.—^Fitzsimmons v. Rauch, 159 P.2d 
264, 195 Okl. 529. 

Pa—Wilson v. sAool Dist. of Phila¬ 
delphia, 195 A. 90, 828 Pa 226. 
S.D.—Gibbs V. Bergh, 214 N.W. 838. 
51 S.D. 432. 

Right to piokety protected by pro¬ 
visions of constitution relating to 
freedom of speech, is a private, in¬ 
dividual right, which may be waived, 
and right was waived by members of 
local union who entered into collec¬ 
tive bargaining contract which pro¬ 
tected employer from strikes, and 
hence such members were estopped to 
exercise the right in connection with 
a strike in which they participated 
contrary to the contract. 

Ala—^Alabama Cartage Co. v. Inter¬ 
national Broth. of Teamsters, 
Chauffeurs, Warehousemen, etc.. 84 
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In accordance with the above principles, rights 
or provisions intended for the protection of one's 
property rights may be lost,^ since they are for the 
benefit of the citizen exclusively.® Where acts or 
omissions effecting a waiver or creating an estoppel 
have intervened, a law has been sustained which 
otherwise might have been held invalid.^® How¬ 
ever, by such waiver the citizen relinquishes or re¬ 
fuses to accept only rights belonging to him;i®-® 
and he cannot affect the rights of third persons that 
have accrued.i®-'^® 

Statute previously passed on. One may not be es¬ 
topped to deny the validity of a statute, the validity 
of which has already been passed on at the instance 
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of other parties.il 

b. Conduct Effecting Waiver or Estoppel Gen¬ 
erally 

In general, waiver of a constitutional right or the 
right to challenge the constitutionality of a statute may 
be effected, or estoppel created, by conduct Inconsistent 
with the exercise of the right, as by conduct showing an 
intention to waive, or rendering it unjust to permit, an 
exercise of the right. 

In general, waiver of a constitutional right or the 
right to challenge the constitutionality of a statute 
may be effected, or estoppel created, by deliberate 
election,*!® by conduct inconsistent with the asser¬ 
tion or exercise of the right,!® as by any course of 


So.2d 576, 250 Ala. 872, 2 A.Ii.H.2d 
1273. 

Waiv^ or estoppel held mot permis¬ 
sible as to 

(1) Constitutional prohibition 
against irrevocable rate contract be¬ 
tween city and public utility. 

U.S.—City of Baton Rouge v. Baton 
Rouge Waterworks Co., C.C.AuLia., 
80 F.2d 895. 

(2) . Validity of statute providing 
for secondary elections. 

.S.D.—Gibbs v. Bergh, 214 N.W. 838, 
51 S.D. 482. 

(3) Constitutional provision for¬ 
bidding county Judge to act as ref¬ 
eree. 

N.Y,—Greenlund v. Fenner, 216 N.Y. 
S. 357, 127 Misc. 296, affirmed 219 N.’ 
Y.S. 826, 219 App.Div. 765. 

(4) Defense of illegality of an em-. 
ployment under constitutional civil 
service provisions. 

N.Y.—^Palmer v. Board of Education 
of Union Free School Dist. No. 2,; 
Town of Geddes, Onondaga County,' 
11 N.E.2d 887, 276 N.Y. 222, mo¬ 
tion denied 18 N.B.2d 60, 276 N.Y. 
682. 

(6) The right to reputation. 

N.Y.—Anthony v. Syracuse Universi¬ 
ty 223 N.Y.S. 796, 130 Misc. 249, re¬ 
versed on other grounds 281 N.Y.S. 
435, 224 App.Div^ 487. 

(6) Constitutional prohibition 
against passage of any local,. private, 
or special act relating to health. 

N.C.—^Board of Managers of James 
Walkeir Memorial Hospital of Wil-j 
. mington v. City of Wilmington, 74 
S.B.2d 749, 287 N.a 179. 

8. Fla.—^Evans v. Hillsborough 

County, 186 So. 193, 186 Fla. 471— 
City of Sebring v. Wolf, 141 So. 736, 
1Q5 Fla. 616—Warden Apartment 
House V. City of Punta Gorda, 134 
So. 614, 101 Fla. 550—Summerland^ 
Inc., V. City of Punta Gorda, 184 
So. 611, 101 Fla. 643—Abell v. Town 
of Boynton, 117 So. 607, 95 Fla. 984, 
HI.—Welton V. Hamilton, 176 N.E; 
383, 844 HL 82—Taylor Coal Co. v. 
Industrial Commission, 134 N.E. 


169, 801 Ill. 381—Chicago-Sandoval 
Coal Co. V. Industrial Commission, 
134 N.E. 158, 301 Ill. 389. ^ 

Mo.—City of St. Liouis v. Butler. Co., 
219 S.W.2d 872, 358 Mo. 1221, appeal 
transferred, see 223 S.W.2d 831— 
Sutton V. Anderson, 81 S.W.2d 1026, 
826 Mo. 304. 

N.J.—^MeSweeney v. Eauitable Trust 
Co., 198 A. 529, 16 N.J.Misc. 193. 

Ohio.—Oorpms Juris cited in De Witt 
V. State, 141 N.E. 551, 562, 108 
Ohio St. 513. 

Pa.—^Wilson v. School Dist. of Phila¬ 
delphia, 195 A. 90, 828 Pa. 225. 

Vt.—State V. Malmauist, 40 A. 2d 534, 
114 Vt. 96. 

9- Tex.—Louisiana Ry. & Nav. Co. 
V. State, Com.App., 7 S.W.2d 71, re¬ 
hearing denied, 17 S.W.2d 469. 

10- U.S.—^Dunn v. Fort Bend County, 
D.C.Tex., 17 F.2d 329. 

Muscatine Lighting Co. v. City 
of Muscatine, D.C.Iowa, 256 F. 929, 
reversed on other grounds South¬ 
ern Iowa Electric Co. v. City of' 
Chariton, Iowa, 41 S.Ct.. 400, 265 U..’ 
S. 539, 65 L.Ed. 764, and appeal dis¬ 
missed Iowa Gas & Electric Co. v. 
City of Mt. Pleasant, Iowa., 42 S.Ct. 
45, 257 U.S. 662, 66 L.Ed. 423. 

12 C.J. p 769 note 30. 

10.6 U.S.—Watkins v. Fly, C.C.A. 
Miss., 136 P.2d 678, certiorari de¬ 
nied 64 S.Ct. 80, 820 U.S. 769, 88 L. 
Ed. 459. 

10.10 U.S.—Watkins v. Fly, C.C.A. 
Miss., 136 F.2d 578, certiorari de¬ 
nied 64 S.Ct. 80,. 820 U.S. 769, 88 L. 
Ed. 459. 

11. U.S.—O'Brien v. Wheelock. Ill., 
22 S.Ct 864, 184 U.S. 450, 46 UBd. 
636. 

H. P. Coffee Co. v. R. F. C., Em. 
App., 216 F.2d 818—^Watkins v. Fly; 
C.C.A.Miss.,' 136 F.2d 578, certiorari 
denied 64 S.Ct 80, 820 U.S. 769, 
L.Ed. 459-—Corpus Juris Seoumdum 
cited im In re Conway, C.C.AJN.J., 
121 F.2d 972, 975, certiorari denied 
Conway v. Stone, 62 S.Ct 861, 314 
U.S. 691, 86 L.Ed; 663—Bartlett 
Trust Qo. V* Elliott, D.C.Mo., 30 F. 
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2d 700, affirmed, C.CJL, 40 F.2d 
351. 

m. — ^Rau V. Village of Warrensburg, 
28 N.B.2d 371, 302 ULApp. 37, trans¬ 
ferred, see 17 N.B.2d 31, 369 Ill. 
480. 

12. U.S.—^Pierce Oil Corporation v. 
Phoenix Refining Co., Okl., 42 S.Ct 
440, 259 U.S. 125, 66 L.Ed. 855, 

HI.—ChicagorSandoval Coal Co. v. In¬ 
dustrial Commission, 184 N.E. 158, 
801 HL 889. 

N.Y.—Jahn v. Berzon. 8 .N.Y.S.2d 640, 
255 App.Div. 1023, appeal granted 
10 N.Y.S.2d 679, 256 App.Div. 932, 
motion granted 21 N.E.2d 694, 280 
N.Y. 808. 

N.C.—Ex parte Steele, 18 S.B.2d 132, 
220 N.C. 685, certiorari denied 
Steele v. State of N. C., 62 S.Ct 
1275, 316 U.S. 686, 86 L.Bd. 1758— 
Cameron v. McDonald, 6 S.B.2d 497, 
216 N;C. 712. 

13. U.S.—Pierce Oil Corporation v, 
Phoenix Refining Co., Okl., 42 S.Ct 
440, 269 U.S. 126, 66 L.Bd. 855. 

Hawaii.—^Wong v. Public Utilities 
Commission of Territory of Ha¬ 
waii, 83 Hawaii 813. 

Mass.—Cahalan v. Department of 
Mental Health, 23 N.E.2d 918, 804 
Mass. 360. 

Minn.—Corpus Juris Secnadum cited 
in In re Nemsek, Minn., 58 N.W.2d 
746, 760, 239 Minn. 351—State v. In¬ 
dustrial Tool & Die Works, 21 NlW. 
2d 31, 220 Minn. 591. 

N.Y.—^ahn v. Berzon, 8 N.Y.S.2d 640, 
255 App.Div, 1028, appeal granted 
10 N.Y.S.2d 679, 256 App.Div. 932, 
motion granted 21 N.E.2d 694, 280 
N.Y. 808. 

N.a—Ex parte Steele, 18 S.E.2d 132, 
220 N.C. 685, certiorari denied 
Steele v. State of N. C., 62 S.Ct 
1275, 816 U.S. 686, 86 L.Bd. 1768— 
Cameron V. McDonald, 6 S.B.2d 497, 
216 N.C. 712—in re West 193 S.R 
134, 212 N.C. 189. 

Statute mafcing decree binding 
Appropriators of water, conceding 

validity of decree adjudicating water 

rights, cannot question constitution¬ 
ality of act making exclusive another 
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conduct which shows an intention to waive any 
question as to the validity of the statute,1^*5 or by 
conduct rendering it* unjust to permit the assertion 
of such a constitutional provision,!^ 

A waiver of constitutional rights must be volun¬ 
tary^^*® and intelligent.14-1® Thus, the failure of an 
insane person to raise the question of his insanity on 
appeal will not result in a waiver or loss of his 
constitutional right nor is a waiver voluntary 
when it is made under judicial compulsion.i ^-20 
Whether a constitutional right, privilege, or im¬ 
munity has been waived should be determined in 
each case on a view of the particular rights asserted 
aiid denied and such rights are too important 


to be lightly regarded or left to chance or to depend 
on some nonessential technicalityA^*80 Accordingly, 
waiver must appear by clear and positive,^® or dear 
and unequivocal,^5*5 proof; and there is every rea¬ 
sonable presumption against the waiver of funda¬ 
mental constitutional rights:^®*!® So, also, the doc¬ 
trine of estoppel as applied to the right to question 
the constitutionality of a statute is not applied solely 
on technicalities, but must rest on substantial 
grounds of prejudice or change of po>sition.i®-^® 
The fact that some members of a dass may have so 
acted as to waive or be estopped to assert a con¬ 
stitutional right will not estop one who has not so 
acted from asserting his personal constitutional 

righti5.20 


which declares that appropria- 
tors. after that decree* are bound 
thereby.. 

Mont.—Donlch v. Johnson, 250 P. 968, 
77. Mont. 229. 

las U.S.—^U. S. V, Nudelman, C.O.A. 
Ill., 104 *P.2d 649, certiorari denied 
Kudelman ▼. U. S., 60 S.Ct. 115, 308 
U.S. 589, 84 L.Ed. 493. 

UL^Iiaiyton v. Layton, 122 N.£l2d 
681, 4 ni.2d 241—Continental Paper 
Grading Co. v. Howard T. Fisher & 
Associates, Inc., 115 ]Sr.B.2d 291, 1 
IlL2d 87, appeal transferred, see 
120 .N.EI. 2 d 677, 8 ni.App.2d 118. 

14. U.S.—;U. S. V. Nudelnaan, C,C,A. 
Ill., 104 P.2d 649. certiorari denied 
Nudelman t. U. S., 60 S.Ct 116, .808 
U.S. 589, 84 L.£d. 493—Bartlett 
Trust Co. V. Elliott, D.C.Mo., 80 F. 
2d 700. 

CaL—People v. Kichfleld OU Co.. 268 
P. 356, 204 CaL 699—People v. 
Ventura Heflning Co., 268 P. 847^ 
204 Cal. 286, rehearing denied 288 
P. 60, 204 Cal. 286. 

Van Camp Sea Food Co. v. New- 
bert 244 P. 946, 76 CaLApp. 445. 
UL—^Layton v. Layton, 122 N.B.2d 
581,< 4 IlL2d 24L—^Continental Paper 
Grading Co. v. Howard T. Fisher 
& Associates, Inc., 116 N.E.2d 291, 
1 I11.2d 37, appeal transferred, see 
120 N.B.2d 677, 8 IlLApp.2d 118— 
Chicago-Sandoval Coal Co. v. Indus¬ 
trial Commission, 184 N.E. 158, 801 
HI. 88'9/ 

‘Tarties may so act under an un¬ 
constitutional law as to preclude 
them from afterwards Questioning 
its vali(Hty. That is especially true 
. . . when to permit its unconsti- 
tutlonallty to be questioned would 
give the party some undue advantage 
or result In some wrong or injury to 
some one else.’* 

Ariz.—Santa Cruz County v. Mc- 
Knight. 177 P. 266, 268, 20 Ariz. 
Id3.‘ 

^tnte ihoorpozatliLg prior OlassULoo* 
tlon. 

„.Plaintifts.. assertii^ invalidity, of 
statute regulating writing of insur¬ 


ance could not complain if discrim¬ 
ination embodied in law was perpetu¬ 
ation of classification created and 
existing by their own acts. 

U.S.—Osborne v. Ozlin, D.C.Va., 29 F. 
Supp. 71, afilrmed 60 S.Ct 768, 810 
U.S. 58, 84 L.Ed. 1074. 

14.6 P€L—Commonwealth v. Kllgal- 
len, 108 A.2d 780, 879 Pa. 816. 
Wls.—Wendlandt v. Industrial Com¬ 
mission, 89 N.W.2d 864, 256 Wis. 62. 
Aooeptaaoe of benefit must be voluiu 
tary 

(1) ‘‘Before there can be an estop¬ 
pel, the acceptance of the benefits of 
the statute must be voluntary. So 
where money is paid under pressure 
of severe statutory penalties or dis¬ 
astrous effect to business, it is held 
that the payment is involuntary and 
that the money may be recovered.” 
IlL—Chicago & E. L Ry. Co. v. Mil¬ 
ler, 140 N.E. 823, 824, 809 UL 267. 

(2) Trustees of debtor holding 
company seeking reorganization un¬ 
der Bankruptcy Act might preserve 
constitutional rights, notwithstand¬ 
ing they were to register under Pub- 
Uo Utility Holding Company Act, 
since they might suffer heavy penal¬ 
ties if they failed to do so. 

U.S.—^In re American States Public 
Service Co., D.CMd., 12 F.Supp. 667, 
modified on other grounds, C.C.A., 
Burco, Inc. v. Whitworth, 81 F.2d 
721, certiorari denied 66 S.Ct 670, 
two cases, 297 U.S. 724, 80 L.Ed. 
1008. 

14.10 N.T.—Webber v. Tunney, 69 N. 

T. S.2d 465, 186 Misc. 270. 

Waiver may apt rest on mistake or 
igaoraaoe 

N.T.—^Webber v. Tunney, supra. 

14.15 U.S.—^Massey v. Moore, Tex., 
75 S.Ct 146, 848 U.S. 106, 99 L.Ed. 

14.20 Pa.—Commonwealth v. Kilgal- 
len, 108 A.2d 780, 879 Pa. 316. 

14.25 U.S.—^U. S. V. Nudelman, C.CA. 
IIL, 104 F.2d 649, certiorari denied 
Nudelman v, U. S., 60 S.Ct 116, 808 

U. S. 689, 84 L.Ed. 493. 
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Wis.—Wendlandt v. Industrial Com¬ 
mission, 89 N.W.2d 854, 256 Wis. 
62. 

Application to county board 
A negro teacher or principal did 
not waive his civil rights against 
salary discrimination, or jurisdiction 
of federal courts under federal stat¬ 
ute, by reason of adverse decision on 
his application to county board of 
education, so as to require him to 
continue statutory procedure of ap¬ 
peal to state board and courts before 
resort to federal court. 

U.S.—Thompson v. Gibbes, i>.C.S.C., 
60 F.Supp. 872. 

14.30 U.S.—^Bmspak v, U. S., App.B. 
a, 76 S.Ct. 687. 

Grudin v. U, S., C.A.Cal., 198 P.2d 
610—^McCrea v. Jackson, C.C.A, 
Mich., 148 P.2d 193. 

Wis.—^Wendlandt v. Industrial Com¬ 
mission, 39 N.W.2d 864, 256 Wia 
62. 

15. Wyo.—Tobin v. State, 255 P. 788, 
86 Wyo. 368. 

15.5 U.S.—Garcia v. Sanford, B.C. 
Ga., 62 F.Supp. 668. 

15.10 U.S.—^Emspak v. U. S., AppJ>. 
a, 76 S.Ct 687. 

Georgia R. R. & Banking Co. v. 
Redwine, D.C.Ga, 85 F.Supp. 749, 
reversed on other grounds 72 S.Ct 
821, 842 U.S. 299, 96 L-Ed. 886. 

15.15 Neb.—State ex rel. Johnson v. 
Consumers Public Power List, 10 
N.W.2d 784, 148 Neb. 768, 162 A.L. 
R. 480. 

15.20 U.S.—^Law v. Mayor and City 
Council of Baltimore, D.C.Md., 78 
F.Supp. 846. 

improvement of separate facilities 
for Negroes 

Fact that municipal golf course of 
city reserved exclusively for Negro 
golfers had been improved in ac¬ 
cordance with Informal understand¬ 
ing with certain other Negro golfers 
did not estop plcUntifC Negro to as¬ 
sert that his. exclusion from other 
municipal courses deprived him. of 
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In accordance with these principles, one who has 
submitted volimtarily to the operation of a statute 
or ordinance may not question its constitutional¬ 
ity nor may one who has complied with a stat¬ 
ute or ordinance question its validity,unless the 
compliance is under compulsion.^^ 
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One who has acted under the statute and in pur¬ 
suance of the authority conferred by it, to the 
detriment of others, is similarly estopped and 
one who has voluntarily claimed or accepted the 
benefit of the statute may be estopped to assert its 
unconstitutionality,^® at least if the claiming or ac- 


Kslvll rights arising from Fourteenth 
Amendment. 

U.S.—^Law V. Mayor and City Coun¬ 
cil of Baltimore, D.C.Md., 78 F. 
Bupp. 346. 

16. U.S.—Spaulding v. Douglas Air¬ 
craft Co., D.C.CaL, 60 F.Supp. 986, 
amrmed, C.C.A., 154 F.2d 419. 

Fla.—^Bon Ton Cleaners & Dyers v. 
Cleaning, Dyeing ^ Pressing Board, 
176 So. 66, 128 Fla. 638. 

Ill.—Bllason v. Wilborn, 167 N.B. 101, 
386 Ill. 352, 68 AL.H. 350, affirmed 
60 S.Ct 382, 281 U.S. 457, 74 KEd. 
962. 

Iowa.— ^liOftus V. Department of Agri¬ 
culture of Iowa, 232 N.W. 412, 211 
Iowa 566, appeal dismissed 51 S.Ct. 
647, 283 U.S. 809, 75 L.Bd. 1427. 
Mass.—^Allen v. Prudential Trust Co., 
136 N.E. 410, 242 Mass. 78. 

Tex.—Thomas v. Groebl, 212 S.W.2d 
626, 147 Tex. 70. 

However, a nonresident does not, 
by doing business within a state, j 
waive his right to object to the con-! 
stitutionality of a statute subjecting 
nonresidents who engage in business 
therein to judgments without per¬ 
sonal service. 

U.S.—Moredook v. Kirby, C,C,Ky., 118 
F. 180. 

Continntaig hanking hnsiness 
As an Arkansas statute provides 
that unless a bank brings itself un¬ 
der the provisions of such act it 
must cease to do business, stockhold¬ 
ers of a bank, which continued to do 
business after the passage of such 
act, wUl not be permitted to deny the 
bank's existence or legal validity, so 
as to avoid assessments under such 
statute on the bank becoming in¬ 
solvent, since parties must take the 
consequences of the position they as¬ 
sume. 

N.T.—^Maxwell v. Thompson, 186 N. 
T.S. 208, 196 App.Div. 616, motion 
denied 132 N.E. 881, 281 N.T. 642, 
and affirmed 134 N.E. 696, 232 N.T. 
619. 

XavolTULtary suhmlssion 

(1) Involuntary submission does 
not operate as a waiver or estoppel. 
U.S.—^Hart Coal Corporation v. 

Sparks, D.C.Ky., 7 F.Supp. 16, 19, 
vacated on other grounds, C.C.A., 
Sparks v. Hart Coal Corporation, 74 
F.2a 697. 

(2) The Hght of a carrier to con¬ 
test the validity of a state regulation 
of intrastate rates has been held not 
impaired by its putting them into ef¬ 
fect 


Ind.—Cleveland, etc., R. Co. v. Blind, 
105 N.E. 483, 182 Ind. 398. 

17. Tex.—^Routledge v. Rambler 

Auto. Co., Civ.App., 95 S.W. 749. 
Wyo.—Corpus juris quoted lu In re 
Gillette Daily Journal, 17 P.2d 666, 
46 Wyo. 173. 

Zhideavorlng to comply lusuflloieut 
<1) A person who has received no 
benefit from, and who does not rely 
on, the statute is not estopped to 
attack its validity, by the mere fact 
that he vainly endeavored to com¬ 
ply with it 

U.S.—^Buck V. Kuykendall, Wash., 45 
S.Ct 824, 267 U.a 807, 69 L.Ed. 628, 
38 A.D.R 286. 

(2) Statute may be assailed as un¬ 
constitutional, by one who previously 
endeavored to comply, where he re¬ 
pudiates it and statute is used whol¬ 
ly to his present disadvantage. 

1 U.S.—Southern Motorways v. Perry, 
D.aGa., 89 F.2d 146. 

Passive oompliauoe tusuffielent 
Idaho.—^Independent School Dist. No. 
1 of Twin Falls County v. Continen¬ 
tal Oil Co., 286 P. 360, 49 Idaho 
109—Continental Oil Co. ▼. City of 
Twin Falls, 286 P. 853, 49 Idaho 
89. 

Partial oompliauoe 
Compliance with a city's regrulatlon 
pertaining to coal dealers Inside the 
city is not a waiver of a right to 
supply coal from an outside yard on 
compliance with reasonable regula¬ 
tions. 

U.S.—^May Coal & Grain Co. v. Kan¬ 
sas City, Mo., D.C.Mo., 10 F.Supp. 
792. 

18. Mont—^Union Bank & Trust Co. 
of Helena v. Moore, 204 P. 361, 62 
Mont 132. 

State banks 

Conduct of state banks in en¬ 
deavoring to do business under Bank 
Guaranty La,w and in proclaiming 
advantages thereof after enactment 
did not estop them to assert there¬ 
after that statute was unconstitution¬ 
al. 

U.S.—Able State Bank v. Weaver, 51 
S.Ct 252, 282 U.S. 766, 76 L.Ed. 
690. 

19. Conn.—Corpus Juris cited in 
Spencer v. Consumers' Oil Co., 162 
A. 23, 26, 115 Conn. 654. 

Mass.—Cahalan v. Department of 
Mental Health, 23 N.E.2d 918, 804 
Mass. 860. 

Mont— Corpus Juris cited iu McMa¬ 
hon V. Cooney, 2,6 P.2d 131, 184, 
96 Mont 13$. 
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N.T.—Cushman v. McGoldrick, 126 N. 

T. S.2d 841. 

12 C.J. p 769 note 32. 

20. U.S,—^Buck V. Kuykendall, 

Wash., 45 S.Ct 824, 267 U.S. 307, 69 
L.Ed. 623, 38 Al.Ij.R. 286—*St Louis 
Malleable Casting Co. v. George C. 
Prendergast Construction Co., Mo., 
43 S.Ct 178, 260 U.S. 469, 67 L.Bd. 
351—Walker v. Gish, App.D.C., 43 
S.Ct. 174, 260 U.S. 447, 67 L.Bd. 
844—^Wall V. Parrot Silver & Cop¬ 
per Co., Mont, 87 act 609, 244 

U. S. 407, 61 L.Bd 1229—Daniels V. 
Teamey, W.Va., 102 U.S. 415, 26 L. 
Ed. 187. 

Fahey v. O'Melveny & Myers, CL 
A.Cal.. 200 F.2d 420—Nuckolls v. 

U. a, C.C.A.C 0 I 0 ., 76 F.2d 867— 
Moor V. Texas & N. O. R. Co., aC.A 
Tex., 75 F.2d 886, appeal dismissed 
66 act. 372, 297 U.S. 101, 80 L.Ed. 
509—^Rowekamp v. Mercantile-Com¬ 
merce Bank & Trust Co., C.C.A.Ark., 
72 F.2d 852—North Dakota-Mon- 
tana Wheat Growers' Ass'n v. U. 
a, C.C.A.Minn., 66 F.2d 673, 92 A. 
L.R. 1484, certiorari denied 64 S. 
Ct 457, 291 U.S. 672, 73 L.Bd, 1061 
—^Women's Kansas City St An¬ 
drew Soc. V. Kansas City, Mo., a 

C. A.M 0 ., 68 F.2d 593—Owens v. 
Corporation Commission of State of 
Oklahoma, D.C.Okl., 41 F.2d 799. 

Federal Sav. & Loan Ins. Corp. 

V. Grand Forks Bldg. & Loan Ass'n, 

D. C.N.D., 85 F.Supp. 248—U. 8. v. 
Hansen, D.C.Wis., 52 F.Supp. 693, 
afllrmed 143 F.2d 7—U. S. v. Golden 
Gate Bridge and Highway Dlst. of 
California, D.C.Cal., 87 F.Supp. 605, 
affirmed, C.C.A., 125 F.2d 872, cer¬ 
tiorari denied 62 aCt 1298, 816 U. 
a 700, 86 L.Bd. 1769. 

Baltimore & O. R. Co. v. Lambert 
Run Coal Co., C.C.A.W.Va., 267 
F. 776, modified on other grounds 
42 act 349, 258 U.S. 877. 66 L.Ed. 
671. 

Crain v. U, a, 104 CtCL 713. 

Ala.—^Larry v. Taylor, 149 So. 104, 
227 Ala. 90—Corpus Juris cited iu 
Royal Indemnity Co. v. Young & 
Vann Supply Co., 144 So. 632, 533, 
225 Ala. 591. 

Ariz.—Corpus Jiu^ died lu Tovrea 
Packing Co. v. Live Stedk Sanitary 
•Board of Arizona, 34 P.2d 420, 422, 
44 Ariz. 151—Corpus Juris cited in 
Santa Cruz, County v. McBZnight 
177 P. 256. 258, 20; Ariz. 103. 

Ark.—Johnson v. Dameil, 249 aW. 
2d 5, 220 Ark. 626—^Terry v. Thorn¬ 
ton, 183 aw.2d 787, 207 Ark. 1019. 
Cal.—^Browning v. Reclamation Dlst 
No, 108, 254 P. 551, 200 CaL 799— 
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ceptance of benefits is to the detrimdit of others,^ | and if he has acted affirmatively to procure such 


Hershey v. RecliBunatlon Dist. No. 
108, 254 P. 642, 200 Cal. 650. 

Corpus Jarls cited in Sacramen¬ 
to County V. City of Sacramento. 
171 P.2d 477. 484, 76 Cal.App.2d 
436 —Corpus Juris quoted in Pos¬ 
ter V. Superior Court in and for 
Los Angeles County, 79 P.2d 144, 
146, 26 Cal.App.2d 230—Gregory v. 
Hecke, 238 P. 787, 78 CaLApp. 26S; 

D C._^Toung V. Anderson, 1.60 P.2d 

226, 81 U.S.APP.D.C. 379, certiorari 
denied 67 S.Ct. 1316, 331 U.S. 824. 
91 L.Bd. 1840, rehearing denied 67 
S.Ct. 1631, 331 U.S. $68, 91 L.Bd. 
1871. 

Idaho.— Corpus Juris Secundum cited 
lu State ex rel. Nielson v. City of 
Gooding, 266 P.2d 666, 657, .76 Idaho 
86—^Henderson v. Twin Palls Coun¬ 
ty, 80 P.2d 801, 69 Idaho 97, appeal 
dismissed Twin Palls County v. 
Henderson. 69 S.Ct. 149, 305 U.S. 
568, 83 LuBd. 1508. 

Ill.—Sutter V. People’s Gaslight & 
Coke Co., 120 N.E. 562, 284 Ill. 684. 
Iowa.—^New Tork Life Ins. Co, v. 

Breen,. 289 N.W. 16, 227 Iowa 738. 
Ky.—Crittenden County v. McConnell, 
86 S.W.2d 627, 237 Ky. 806. 

VflAfi. —Nichols V. Commissioner of 
Public Welfare, 40 N.B.2d 276, 311 
Mass. 125. 

Mich.—Collins V. Gerhardt, 211 N.W. 
115, 287 Mich. 38—People v. Pi- 
delity & Casualty Co. of New Tork, 
192 N.W. 668, 222 Mich. 296. 

Minn.—Gale v. Commissioner of Tax¬ 
ation, 37 N.W.2d 711, 228 Minn. 
345 —^Byard v. Commissioner of 
Taxation, 296 N.W. 10, 209 Minn. 
215. 

Miss.—^Moore v. Tunica County, 107 
Se. 659, 143 Miss. 821, motion over¬ 
ruled 108 So. 900, 143 Miss. 839— 
Pate V. Bank of Newton, 77 So. 
601, 116 Miss. 666. 

Mo.— Corpus Juris Secundum cited in 
Collector of Revenue of Jackson 
County V. Parcels of Land, etc.. 
Mo., 205 S.W.2d 668, 670, 366 Mo. 
1133— Corpus Juris cited in Ue May 
V. Liberty Poundry Co., 87 S.W.2d 
640, 646, 327 Mo. 496—State v. Ben¬ 
nett, 288 S.W. 60, 316 Mo. 1267. 

Neb.—^Lackaff v. Department of 
Roads and Irrigation, 43 N.W. 2d 
676, 163 Neb. 217—Fremont Joint 
Stock Land Bank of Fremont v. 
Morse, 290 N.W. 907, 137 Neb. 659 
—^Federal Farm Mortg. Corp. v. 
Hughes, 289 N.W. 866, 137 Neb. 454 
—State ex reL Sorensen v. South¬ 
ern Nebraska Power Co., 268 N.W. 
284, 131 Neb. 472, appeal dismissed 
Southern Nebraska Power Co. v. 
State of Nebraska ex reL Soren¬ 
sen, 67 S.Ct 328, 299 U.S. 620, 81 
L.Ed. 883. 

N.T.— Corpus Juris cited in Atkins v. 
Hertz Drivurself Stations, 260 N.T. 
S. 788, 786, 237 App.Div. 31, affirm¬ 
ed 186 N.B. 408, 261 N.T. 352, af- 


/firmed 64 S.Ct. 487, 291 U.S. 641, 
78 L.Bd. 1039. 

Ohio.-Bush V. Hague, 191 N.B. 6, 
128 Ohio St. 342— Corpus Juris 
quoted in New York Cent. R. Co. 
V. City of Bucyrus, 186 N.B. 460, 
456, 126.Ohio St. 668— Corpus Juris 
quoted In De Witt v. State, 141 N. 
B. 661, 662, 108 Ohio St. 613. 

Okl.—^Fitzsimmons v. Rauch, 169 P. 

2d 264. 196 OkL 629. 

Or.—Corpus Juris cited in Down v. 

Miller, 26 P.2d 781, 783. 146 Or. 66. 
Pa.—^Montgomery County Bar Aas’n 
V. RinaJducci, 197 A 924, 329 Pa. 
296. 

Northern Pennsylvania Power Co. 
V. Pennsylvania Public Utility 
Commission, 200 A 866, 132 Pa. 
Super. 178, reversed on other 
grounds 6 A2d 133, 333 Pa. 266. 

Soble V. State Board of Pharma- | 
cy, 40 Pa.Dist & Co. 216, 49 Dauph. 
Co. 145—Colonial Trust Co. v. Gold¬ 
smith, 49 Pa.Dlst. & Co. 587, 32 Del. 
Co. 126—Crane v. Pennsylvania 
Liquor Control Board, Com.Pl., 50 ! 
Dauph. Co. 401. I 

aD.—Collins V. Siewert, 285 N.W. 618, 

66 S.D. 477—Stavig v. Van Camp, 

193 N.W. 731, 46 S.D. 472. . 

Tenn.—Waldauer v. Britton, 113 S.W. 

2d 1173, 172 Tenn. 649. 

Tex,—^Neel v. Texas Liquor Control 
Board. Civ.App., 259 S.W.2d 312, re¬ 
fused no reversible error—^Railroad 
Commission v. Marrs, Civ.App., 161 
S.W,2d 1037, reversed on other 
grounds 177 S.W.2d HI, U2 Tex. 
293. 

Utah.—Tite v. State Tax Commission, 

67 P.2d 7-34, 89 Utah 404. 

Vt.—State V, Malmqulst, 40 A2d 534, 
114 Vt. 96. 

Wis.—:Wendlandt v. Industrial Com¬ 
mission, 39 N.W.2d 864, 266 Wis. 
62—^Thomson v. Public Service 
Commission of Wisconsin, 294 N.W. 
617, 236 Wis. 167—Gagnon v. De¬ 
partment of Agriculture and Mar¬ 
kets. 286 N.W. 649, 232 Wis. 269— 
In re Tamowskl, 210 N.W. 836, 
191 Wis. 279, 49 AL.R. 686—Booth 
Fisheries Co. v. Industrial Com¬ 
mission. 200 N.W. 776, 186 Wis. 
127, adlrmed Booth Fisheries Co. v. 
Industrial Commission of Wiscon¬ 
sin, 46 S.Ct, 491r 271 U.S, 208, 70 
L.Bd. 90$. 

Wyo.—Corpus Ju^ Steouudum cited 
lu Fristam v. City of Sheridan, 206 
P.2d 741, 743. 66 Wyo. 143. 

12 C.J. p 769 note 33. 

One may not retain benefits of an 
act while attacking constitutionality 
of one of its important conditions. 

U.S.—^Fahey. v. Mallonee, Cal., 67 S. 

Ct 1562, 832 U.S. 245, 91 L.Bd. 2030. 
Wis.— Zweig r. Industrial Commis¬ 
sion. 69 N.W.2d 440, 269 Wis. 324. 

One who asserts rights nnder staf^ 
ute may not question its constitu¬ 
tionality. 


Ala.—^Dillon v. Hamilton, 160 So. 768,. 
230 Ala. 310. 

Mo.—Orthwein v. New Tork Ger¬ 
mania L. Ins. Co., ITO SiW. 886. 261 
Mo. 650. 

N.T.—Atkins v. Hertz Drivurself 
Stations. 260 N.T.S. 783, 237 App. 
Dlv. 31, affirmed 185 N.E. 408, 261 
N.T. 352, affirmed 64 S.Ct 487, 291 

U. S. 641. 78 L.Ed. 1039. 

N.D.— Corpus Jurta ci;ted in Bthen v. 
North Dakota Workmen’s Compen¬ 
sation Bureau, 244 N.W. 32, 36, 62 
N.D. 394. 

Property rights acquired under stat¬ 
ute 

(1) One who has acquired rights of 
property necessarily based on a stat¬ 
ute may not atta<^ that statute, as 
unconstitutional. 

U.S.—^Prost V. Corporation Commis¬ 
sion of State of Oklahoma, Okl., 
49 act. 235, 240, 278 U.S. 615, 73 
L.Bd; 483. 

Okl.—Hancock v. Harnage, 42 P.2d 
639, 171 OkL 174. 

(2) Grantee in deed deriving its 
force from tax certificate statute 
which deed was recorded and retained 
by the grantee could not assail the 
constitutionality of the tax certifi¬ 
cate statute. 

Me.—^Inhabitants of Town of Canton 

V. Livermore Falls Trust Co., 8 A 
2d 429, 136 Me. 103. 

Buie held inapplicable 
U.S,—Ash wander v. Tennessee Val¬ 
ley Authority, Ala., 66 S.Ct. 466, 
297 U.S. 288, 80 L.E<1 688, rehearing 
denied 56 S.Ct. 688, two cases. 297 
U.S. 728, 80 L.Ed. 1011, and man¬ 
date conformed to, D.C., 14 F.Supp. 
11 . 

Tennessee Electric Power Co. v. 
Tennessee Valley Authority, D.C. 
Tenn., 21 F.Supp. 047. 

Neb.—^Watkins v. Dodson, 68 N.W. 2d 
608, 169 Neb. 746. 

Okl.—^Republic Natural Gas Co. v. 
State, 180 P.2d 1009, 198 Okl. 850, 
appeal dismissed 68 S.Ct 972, 834 
U.S. 62, 92 L.Bd. 1212. 

Va.—Chesapeake & Ohio Canal Co. v. 
Great Falls Power Co., 129 S.B. 
731. 143 Va. 697, certiorari denied 
4$ S.Ct 360, 270 U.S. 660, 70 L.Ed. 
780. 

Where benefit absent 

Where it was not alleged that ben¬ 
efit was invoked or accepted under 
a statute, it was held that one was 
not, precluded from attacking the 
constitutionality of the statute. 
Conn.—^Morehpuse v. Employers* Lia¬ 
bility Assur. Corporation of Lon¬ 
don, England, 177 A 568, 119 Conn. 
416. 

21. Mont.— Corpus Juris cited in 
McMahon v. Cooney, 25 P.2d 131, 
139, 96 Mont. 138. 

12 C.J, p 769 note 33. 


269 



ir aj.s. 


§ 89 CONSTITmiONAL LAW 

benefit.21*5 Moreover, this is so, even though‘ the opportunity to do so has presented itself,23 hag 
statute i« subsequently declared unconstitutional.2i*i® held to estop one to challenge the constitutionality 

of the statute, it has also been held that where a 
Acquiescence and laches^ While acquiescence in stetute is clearly unconstitutipnal it cannot be made 
a statute,or the failure to object thereto after an valid by the laches or acquiescence of anyone, 23.6 


21.5 U.S.—Spaulding v. Douglas Air¬ 
craft Co., C.C.A.Cal., 164 F.2d 419. 
In alisenoe of afllmtatlvd steps 
Where one did not assert rights 
under a statute and, without taking 
any affirmative steps to do so, ob¬ 
tained benefits thereunder, he was 
not estopped to question the validity 
of the statute. 

U.S.—Thompson y. Consolidated Gas 
Utilities Corpomtlon, 67 S.Ct. 364, 
300 U.S. 55, .81 L.Ed. 510. 

21.10 Ohio.—^Bituminous Coal Pro¬ 
ducers Board for Dist. No.. 4 v. 
Starr-Jackson Mining Co., 21 N.£3. 
2d 345, 185 Ohio St 429. ‘ 

Sstoppel in aotioh for Indebtedness 
One who voluntarily’ participates in 
transactions authorised by statute 
afterwards held unconstitutional, and 
who causes indebtedness to' be con¬ 
tracted for his benefit, is by reason 
of good faith estopped to assert un- 
constitutionality of statute as de¬ 
fense to action brought against him 
to satisfy indebtedness. 

Ohio.—^Bituminous Coal Producers 
Board fpr Dist No. 4 v. Starr-Jack- 
son Mining Co., 21 N.B.2d 345, 135 
Ohio St. 429. 

22. N.D.—^Baird v. Chamberland, 292 
N.W. 219, 70 N.D. 109. 

Pfli.—^Montgomery County Bar Ass’n 
V. Binalducci, 197 A. 924, 829. Pa. 
296. 

Vt,—^Brattleboro Retreat v. Town of 
Brattlebo'ro, 1,7.3 A, ' 209,. 106 Vt 
228. 

Where statute is not unoons^tu- 
ticmal per se, but only in its operation 
as applied to an individual under par¬ 
ticular facts, , a person who claims 
Injury must be reasonably diligent 
to protest, and his long acquiescence 
on which others have reljed to their 
detriment bars belated action. 

Colo.—^Plfth Church of Christ, Scien¬ 
tist in. Denver v. W. P. Plgg & Son^ 
122 P.2d 887, 109 Colo. 103. 

Estoppel by abandonment 
Where father having declared in¬ 
tention to forego all parental duties 
and relinquish all parental claims to 
minor child whose "custody was 
awarded to mother by .divorce de¬ 
cree severed aU connection with child, 
and more than five years had elapsed 
before he filed motion to set aside or^ 
der of adoption by mother’s second 
husband, father was estopped by 
“abandon^^t”, tq challenge constlr 
tutionality of statute'dispensing with 
notice to him of adoption proceedings. 
Nev.—In re Asterbloom's Adoption, 
*166 P.2d 167, 68* Nev. 190. 

Waiver "by liiaotiou 
A right granted- by the. coxmtitu- 


tion may be waived by the inaction 
of person entitled to exercide suCh 
right. ' 

Cal.—Chesney v. Bsnram, 101 P.2d 
1106, 15 CaUd 460. 

Five years 

Tex.—^Burgess v. American Rio 
Graiide Land & Irrigation Co., Civ. 
App., 295 S.W. 64'9. ' 

Twelve years 

IlL—^Meister v. Carbaugh, 142 N.B. 

199 , IlL 486. , 

Aoqtniesc^oe by others 
Pact, that the people of* either coun¬ 
ties haye acquiesced in 'the passage 
xjif local legislation affecting them is 
no answer to the objection that 
act affecting, a particular county is 
unconstitutional as special legisla¬ 
tion. 

N..V.—^People ex reL. Cptte v., Gilbert, 
175 N.T.S. 106, 187 App.Div. 23, 
reversed on other, grounds 123 N.B. 
79, 226 N.Y. 108. 

23. U.S.—Cantrell v. City of Caruth- 
. ersville, D.CMo., 128 P.Suijp. 637; ^ 
Cal.—^In re Crane’s Estate,'106 P.2^ 
940, ‘73 Cal.App.2d 93. ' 

Colc.—Honda V. People, 141 jp.2d 178. 

111 Colo. 279. 

Conn.—<Joombs v. lAraon, 162 A, 297, 

112 Conn. 236. 

FIA—s-lBaker v. State Road Dept^ of 
Florida, 79 So.2d 611. 

Ga,—^owran v. Wood, 166 S.B. 21, 

; 171 G^ 483. 

Ba.—^In 're Marshall, 69 A 2d 619, 363 
Pa. 326. 

Time of raising constitutional ques¬ 
tion generally s4e infrn § 96 b. 

“The protection afforded by a con¬ 
stitutional provision . . . may be 
waived, and is always held to be 
waived, unless an objection is raised 
by the paxty entitled to the benefit 
of the provision whenever it appears 
that the right is being invaded or dis¬ 
regarded." 

111.—^Taylor Coal Co. v. IndustHal 
Commission, l34 N.E. 169, 171, 801 
Ill. 881; 

After "day in'court” 

. Man. has had his. "day In court” 
undef the due process clause when 
he has been, afforded reasonable op¬ 
portunity to be ’heard after reasona¬ 
ble notice of such hearing, and such 
rights, although constitutlonaJ rights, 
are not of such sanctity that they 
cannot be»waived. 

Ohlo.-^tatb ex rel. Allstate Ins. Co. 
V. Bowen, 199 N.E. 355, 180 Ohio 
St 847. ' 

Delay ihsufllcleut to create e^oppel 
U.S.—^Ashwander v. Tennessee • Val¬ 
ley Authority, .Ala., 66 S.Ct 465, 
297 U.S. 288, 80 L.Ed. 688, rehearing 

2Z0 


denied 56 S.Ct 588, two cases, 297 
U.S. 728, 80 L.Bd. 1011, and man¬ 
date conformed to, D.C., 14 F.Supp. 
11 . 

No previous opportunity 
Ark.—Texarkana-Forest Park Pav¬ 
ing, eta, Dist No. 1 v. State, for 
Use of Miller County, 74 S.W.2d 
784, 189 Ark. 617. 

Cohn.—^Morehouse v. Employers* Lia¬ 
bility Ajssur. Corporation, of Lon¬ 
don, England, 177 A. 668, 119 Conn. 
416. 

Political and adniinistrative leglsla- 
tlou 

The argument that, If an act is In¬ 
valid when passed, the vice continues 
and the statute may be annulled at 
any time, does not apply to political 
or administrative legislation, but 
such laws must be attacked in sea¬ 
sonable time without delay. 

Wash.—State v. Etowell, 169 P. 777, 
92 Wash. 640. 

12 C.J. p 770 note 39. 

Appolutxuent of receiver 

(1) A building and loan i^sociation 
which failed to directly attack ap¬ 
pointment of a receiver therefor, by 
only method provided by statute 
when remedy was available, preclud¬ 
ed . itself from assailing propriety 
of auditor’s, appolntnient collaterally 
on ground that Its property was tak¬ 
en without a hearing, in proceeding 
for dissolution. 

IlL—JPeople ex rel. Barrett v. Logan 
County Bldg. & Loan Ass’n, 17 N. 
E.2d.4, 369 IlL 518. 

(2) Where purchaser at foreclosure 
sale accepted from receiver benefits 
under action of district court ap¬ 
pointing such receiver and requir¬ 
ing him to dispose of proceeds, with¬ 
out any appeal or attempt to set aside 
the order, both during "original period 
of redemption and during time which 
period of redemption was extended by 
order of court, pursuant to ..moratori¬ 
um statute, neither purchaser nor its 
assignee had right to object to order 
extending time of redemption on 
ground that statute authori 2 dng ex¬ 
tension was unconstltutlonaL 
Iowa.—New York Life Ins. Co. v. 

Breen, .289 N.W. 16, 227 Iowa 738. 

23^ La.—Graham v. .Jones# 8 So.2d 
761, .198 La. 607. 

Pa.—Commonwealth ex reL Milk Con¬ 
trol. Commission v. Hollinger, 79 
Pa.Dist. St Co. 49. 

Tex.—State v. McDonald, Civ.App^, 
220 S.W.2d 782, error refused. 
Aoquiesoenoe .in intespretatipn 
(1) Where proviso in Insurance 
. Code dealing with life,. health, and 
ardent insurers on cooperative or 
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or any lapse of time,arid time will not Inure 
to the benefit of those who flout the constitution,24 
although the courts are reluctant to disturb a stat¬ 
ute after a long period of time.24.5- Moreover, the 
authorities cannot place on affected persons the 
burden of objecting to a statute or rule at the time 
of its formulation or adoption under pain of there¬ 
after being estopped to attack its validity,24.10 Fur¬ 
ther, it has been held that there will be no estoppel 
where acquiescence in a custom does not result in 
a harmful violation of the constitution ;26 nor will 
acquiescence in a statute create an estoppel as to the 
future operation of the statute.20 

Doctrine of estoppel held inapplicable. The doc¬ 
trine of estoppel in pais has been held inapplicaWe 
to one who has not been guilty of fraud, or whose 
conduct has not misled another as to the validity of 


I a ^tute, simply bedtuse he has treated as legal 
and valid an act void and open to the inspection of 
•*alL27 Thus, it has been held, in some instances, 
that one will mot be estopped, by his acts or omis¬ 
sions, to question the constitutionality of a statute, 
if his adversary is not thereby prejudiced,2 2 or, even 
though he is prejudiced, where such injury came 
about as the result of his own instigation ;22 and 
it has been held that a party may question the con¬ 
stitutionality of A statute where his conduct with 
reference to fhe subject of the act has not been 
such that to permit him to do so would place his 
adversary in a less favorable position than he would 
have occupied if the act had not been passed.2^ , 

Separate or independent provisions or statutes. 
The fact that one would be estdpped to challenge 
the constitutionality of a particular provision of a 


iLssessmenrt plan, that policies are 
subject to laws with respect to indus¬ 
trial life insurance and code relating 
to domestic industrial hisurers is 
void, acquiescence in commissioner’s 
Interpretation would not make pro¬ 
viso valid. 

La.—Fireside Mut Life Ins. Co. v. 
Martin, App., 60 So.2d 224, appeal 
transferred, see 57 So.2d 687, 220 
lja..794, reversed on other grounds 
66 So.2d 511, 228 La. 588. 

(2> Neither submission to long¬ 
standing traffic regulations, nor ac¬ 
quiescence in administrative con¬ 
struction of regulations, would give 
validity to regulations, which, by 
governing, and controlling rules of 
law, were invalid, and would not bar 
proprietors from seeking judicial ad¬ 
judication as to validity or invalidity 
of regulations. 

N.Y.—Zenlth-Godley Co, v. Wylie, 108 
N.Y.S.2d 681, affirmed in part, re¬ 
versed in part on other grounds 
110 N.YiS.2d 599, 279 App.Div. 498. 

Suit held not barred by laches 
Fact that suits attacking constitu¬ 
tionality of initiated law dealing with 
assistance to aged citizens were not 
brought until after initiated measure 
had been approved by the people, did 
not justify defense of laches. 

Mass.—Sears v. Treasurer and Be- 
ceiver General, 98 N.F.2d 621, 827 
Mass. 810. 

23.10 Ill.—Harmon v. City of Peoria, 

. 27 N.E.2d 525, 873 lU. 594, 
Mas 8 .- 7 -S 6 ars v. Treasurer and Be- 
celver. General,. 98 N.E.2d 621, 327 
Mass. aiO. 

N.Y.—Vernon Park Bealty y. City of 
Mount Vemoh, 122 N.Y.S.2d 78, af¬ 
firmed 125 N.Y.S.2d 112, 282 App. 
Div. 890, appeal denied 126 N.Y.S. 
2d 200, 2>62 App.Dlv. 958, and in 
which appeal Is denied 117 N.E.2d 
919, 306 N.Y.-746, aflarmed 121 N.B. 
2d 517, 807 N.Y. 493. 


Or.—State v. Grieco, 195 P. 2 d 183, 
184. Or. 253. 

Old or new, no statute is immune 
when challenged as transgressing 
constitutional limitations. 

N.Y.—^Thompson v. Wallin, 93 N.Y.S. 

- 2d 274, 196 Mlsc. 686 , motion de¬ 
nied L’Honmedieu .Board of Be- 
gents of University of State of New 
York, 94 N.y.S.2d 268, 276 App. 

I Div. 287, reversed on other grounds 

95 N.Y.S.2d 443, 276 App.Div. 494, 
reversed on other grounds 95 N.Y.Si 
2a 784, 276 App.Div. 403, affirmed 95 
N.B.2d 806, 801 N.Y. 476, appeal 
dismissed 72 S.Ct 92, 842 U.S. 801, 

96 LuEd. 607, affirmed Adler v. 
Board of Education of City of New 
York, 72 S.Ct. 880, 842 U.S. 485, 96 
L.Ed. 517, affirmed L’Honmedieu v. 
Board of Begents of University 
of State of New York, 72 S.Ct. 
624, 842 U.S. 951, 96 L.Ed. 707. 

24. N. J.—Gripbel v. Peabody, 178 A 
62, 114 N.J,Law 574. 

24.5 Or.—State v. Grieco, 195 P.2d 
188, 184 Or. 258. 

24.10 Cal.—Del Mar Canning Co. v. 
Payne, 175 P.2d 231, 29 CaX2d SSO^ 

25. N.Y.—^People v. Tremaine, 168 
N.B. 817, 252 N.Y. 27. 

26. U.S.—Alston v. School Board of 
City of Norfolk, CUAVa., 112 P. 
2d 992, 130 AL.B 1506, certiorari 
denied School Board of City of 
Norfolk V. Alston, 61 'S.Ct. 75, 8111 
U.S. 693, 85 L.Ed. 448. 

Pa.—Wilson V. School D'ist of Phil¬ 
adelphia, 195 A. 90, 828 Pa. 225. | 

27. U.S,—O’Brien v. Wheelbck, Ill., 
22 S.Ct 354, 18AU.S. 450, 46 L.Ed. 
636. 

IlL—People V. Federal Surety Co., 
168 N.B, 401, 836 Ill. 472—-People y. 
Chicago, B. & Q. B. Co., 125 N:E. 
810, 290 ilL 827. | 
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Miss.—^Moore v. Tunica County, 107 
So. 659, 143 Miss. 821, motion over¬ 
ruled 108 So. 900, 148 Miss. 889. 
Tenn.—Obion County v. Coulter, 284 
S.W. 872, 153 Tenn. 469. 

This result is not inconsistent with 
the cases that hold that one who has 
received benefit under a law, al¬ 
though unconstitutional, may be 
compelled to pay for such benefit, 
since those cases are - based on the 
theory of implied contract 
U.B.—O’Brien v. Wheelock, Ill., 22 S. 
Ct 364, 184 U.a 460, 46 L.Bd. 636. 

2a Cal.—Van Camp Sea Food Ca v. 
Newbert 244 P. 946, 76 Cal.App. 

445. 

Previous reoogrnitiou of validity 
One may question the constitution¬ 
ality of an act even though he had 
previously recognized its vaJUdlty, if 
his adversary was not thereby in¬ 
duced to act so that ^he would he 
prejufficed if the defense ot uncon- 
'stitutionality were sustained. 

Md.—Commlssioners of Prince 
(George’s County , v. Northwest Cem¬ 
etery Co„ 154 A 452, 160 Md, 663. 
No reliance 

Where one’s representation as to 
the validity of a statute could not 
have been relied, on by his adver¬ 
sary, there can be no estoppel. 

N.H.—^Eyers WoolCn Co. v. Town of 
Gllsum, 146 A 611, 84 N.H. 1. 64 
^ ALB. 1196. 

29. Cal.—Van Camp Sea Pood Co. v. 
Newbert 244 P. 946, 76 CaLAriP. 

446. 

30. Ohio.—State v. Vail, 95 N.B. 911, 
84 Ohio St 899. 

Ohio.—State ex rel. Bartlett v. Buck¬ 
eye State Building . & Loan Co., 85 
N.E.2d 602, 67 Ohio App. 334. 

OkL—State for Use and . Benefit of 
. Murphy v. American Surety Cow of 
New York, 71 P.2d 745, 180 Okl. 
666 . • ' • > 
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statute is. no bar to such a challenife as to an inde-. 
pendent and separable provision of the same. act,®i 
or an amendment hereof,or a , subsequent stat¬ 
ute and the fact that one complied with and 
favored the enforcement of an act prior to the 
passage of an amendment thereto, which amend¬ 
ment made a material change, does not estop him 
to assert the unconstitutionality of the act as 
amended.33 Moreover^ the estoppel to attack the 
constitutionality; of a statute under which benefits 
have been accepted does not preclude a charge that 
the statute is being unconstitutionally used.33.6 

Acceptance of privilege from state. The state, in 
granting a privilege, may impose any conditions 
which seem proper, and the person accepting, such 
privilege is estopped to question the constitutionality 
• of the enactment.84 However, it has also been held, 
as a well settled principle, that a state caimot grant 
a privilege subject to the agreement that the grantee 
will surrender a constitutional right, even in those 
instances where the state has the unqualified power 
to withhold the grant altogether.84.6 

31. U.S.—-Thompson v. Consolidated 
Gas Utilities Corporation, Tex., 67 
S.Ct 864, SCO U.S. 65, 81 KBd. 610. 

U. S. V. Bappeport. D.CN.T., 86 
I'.Supp. 815, affirmed, C.C.A., U. S. 

V. Herling, 120 F.2d 286. 

Ark ,—Terry v. Thornton, 183 S.W.id 

787, 207 Ark. 1018. 

Fla.—;Lrollie v. General Am. Tank 
Stozage Terminals, 84 So.2d 306, 160 
Fla. 208. 

Neb,—^May v. City of Kearney, 17 N, 

W. 2d 448, 146 Neb."476—Corptis Ju- 
xis ^otuLdum quoted in State ex 
irel. Johnson v. Consumers Public 
Power Ufst, 10 N.W.2d 784, 781, 148 

‘ Neb, 763, 162 A.L.K. 480. 

Pa.—Sobie V. State Board of Pharm¬ 
acy, 40 Pa.Dist & Co. 215, 48 
I>auph.Co. 145. 

Wls.—Corpus Juris Seoundum cited 
in Wendlandt v. Industrial Com¬ 
mission, 38 N.W.2d 854, 855, 256 
Wls. 62. 

"'One acceptiniT the general benefits 
of a statute is not thereby estopped 
to Question the constitutionality of a 
separable part of it under whicli he 
takes no benefits,” 

Mo.—Krlstanik v. Chevrolet Motor 
Co., 70 S.W.2d 880, 883, 335 Mo. 60. 

It has been broadly stated, without 
reference to the separability of the 
provisions, that one who has taken 
advantage of certain provisions of a 
statute'will not be heard to contest 
the constitutionality of other provi- 
siona . 

U.S.—Grand JElapids, etc., R: Co. v. 

Osborn,. Mich., 24 S.Ct. 310, 183 U. 

S. 17, 48 Xi.Ed. 598. . 

31.5 Ga—City of Atlanta v. Anglin, 

71 S.E.2d 419, 209 Oa. 170, appeal 


§ 90. —— Particular Acts or Omissions 

' a. By or with reference to particular 
parties 

b. Under particular statutes or ordi¬ 

nances 

c. Participation iii dvil proceedings 

d. Procuring enactment of legislation 

a. By or with Referdice to Particular Parties 

The effect of particular acts or omissions on the 
right to assert a constitutional right or challenge the 
constitutionality of a statute, and the loss thereof by 
waiver or estoppel, has been adjudicated with respect to 
various persons and entitles. Including voters, public offi¬ 
cers and employees! feorporatlons,. coSperatIve associa¬ 
tions, and governmental bodies and entitles. 

Whether particular acts or omissions create a 
waiver or effect an estoppel as to the right to assert 
a constitutional right or to challenge the constitu¬ 
tionality of a statute has been determined with re¬ 
spect to various persons and entities.34t60 ^ 
son participating in an election under an unconsti- 

(2) A depositor whose deposit In 
bank was converted into preferred 
stock under reorganization plan, and 
who had accepted dividends on stock 
under plan, thereby “waived” right 
to challenge constitutionality of stat¬ 
ute under which bank was reorgan¬ 
ized. 

U.S.—^McIntyre v. Guarantee Trust 
Co. of Atlantic City, U.CN.J., 39 
P.Supp. 890. 

(3) A depositor having accepted 
benefits of federal statute providing 
for the insurance of bank deposits 
and placing a limitation on the 
amount of insurance offered condi¬ 
tioned on certain subrogation rights 
in • the Federal Ueposit Insurance 
Corporation, could not question the 
constitutionality of the subrogation 
features- of the act, since one. can¬ 
not enjoy the. benefits and prMleges 
of a statute and after so doing escape 
its burdens by attacking its validity. 
Wis.—^In re Xilquldation of Anchor 

State Bank of West Milwaukee, 291 
N.W. 329, 234 Wls. 261. 

Stockholders 

(1) Stockholders who brought de¬ 
rivative action on behalf of build¬ 
ing ^d loan association were es¬ 
topped to question constitutionality 
of provisions governing appointment 
of conservator in statute to which as¬ 
sociation owed its existence. 

U.S.—Fahey v. Mallonee, Cal., 67 S.Ct 

1552, 332 U.S. 245, 91 L>.Bd. 2030. 

(2) Since the statutory liability 
of bank shareholders who became 
owners of their stock either by orig¬ 
inal subscription or by assignment 



dismissed 73 S.Ct 169, 844 U.S. 870^' 
97 L.Ed. 675. 

Tenn.—^Kivett v. Mason, 206 S.W.2d 
789, 185 Tenn. 668. 

32. Minn.—St Paul Union Bank v. 
Btigg, 80 N.W. 1121, 78 Minn. 266. 

33. U.S;—^Motor Transit Co. v. Rail¬ 
road Commission of California, D. 
C.CaL, 16 F.Supp. 630- 

33.6 Pa.:r-Soble v. State Board of 
Pharmacy, 40 Pa.Dlst & Co. 216, 
48 DauphCo. 146. 

34. U.S.:r-Upchurch Packing Co. v. 
U. a, aC.A.Ga., .151 F.2d 983, cer¬ 
tiorari denied 66 S.Ct 960, 327 U.S. 
803. 90 L.Ed. 1028. 

N.Y.—Ross V. State, 173 N.T;S. 666, 
186 App.Dlv. 166. 

Acceptance of license, permit, fran¬ 
chise, or certificate of convenience 
see infra 9 90 b. 

Corporations accepting charter see 
infra § 9,0 a. 

Porelgn cox*p6rations accepting per¬ 
mission to do business in state see 
infra 9 90 a. 

34.6 Va.—City of Alexandria v. Tex¬ 
as Co., 1 S.B.2d 296, 172 Va. 209. 

34.50 Bank depositors 

(1) IJepositors, who withdrew aJl 
of their deposits to which they were 
entitled under reorganization plan by 
which bank operating on restricted 
basis resumed business, could not 
thereafter attack reorg^ization plan 
on ground that it impaired their con¬ 
tractual rights, notwithstanding that 
depositors constetently objected, to 
plan. 

N.X.—Shepherd v. Mt Vernon Trust 
Co., 199 N.B. 201, 269 N.T. 284. 
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tutional statute is not thereby estopped to deny the 
validity of the statute.85 '\^ere a petition by a 
member of a politic?Ll party which had no candidate 
for representative, in congress at the. preceding elec¬ 
tion fails to show that authorized representatives of 
that party sought to preserve the rights of their 
party for the apportionment of convention delegates, 
he cannot question the validity of a statute providing 
for apportionment on the basis of the vote for con¬ 
gressmen at the last election.36 

Public officers and employees. In conformity with 
the theory, considered in § 89 b supra, to the effect 
that one who voluntarily accepts the benefit of a 
statute cannot question its constitutionality, the gen¬ 
eral rule is that public officers and employees are 
precluded from attacking the constitutionality of 
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statutes under which they act, or hold office or em¬ 
ployment, or receive emoluments.*^ Although it has 
been held that ^ appointee to an office with a fixed 
term is not estopped to question the constitutionality 
of a statute authorizing his arbitrary removal,** it 
has also been held if a cause of removal and mode 
of enforcing it is provided by law, an officer is. 
deemed to have accepted his office on the condition 
that he may be removed for that cause and in the 
manner so provided.*.* 

Although it has been held that an officer or em¬ 
ployee, who has accepted and retained his salary or 
pension imder a particular statute is estopped to 
question the validity of the act in order to daim an 
additional amount under a former statute,^* it has 
also been held that, where he accepts less compensa- 


them as owners, was contractual, 
i^hareholders could not question con¬ 
stitutionality of statute under which 
hank was Incorporated and which im¬ 
posed double liability, for purpose 
of avoiding such liability. 

Pa—rHarr v. Boucher, 16 A.2d 699, 
142 PaSuper. 114. 

35. Ill.—^People V. Stewart, 118 N.B. 

56, 281 IlL 865. 

12 C.J. p 770 note 46. 

Biarht to write in. choice 
The voters* constitutional right to 
write or otherwise insert names of 
any persons. for whom they desired 
to vote on official ballot, if hot print¬ 
ed thereon, was not lost by failure of 
any voter to question legality of 
statute eliminating statutory provi¬ 
sions for blank spaces on ballots, or 
by public'officials* acquiescence there¬ 
in. 

Md.—Jackson v. Norris, 196 A. 576, 
178 Md. 579. 

86. Nev.—^Turner v. Fogg, 169 P. 66, 
89 Nev. 406. 

87. Ark.—Johnson. V. Darnell, 249 S. 
W.2d 5, 220 Ark. 625. 

Fla—State ex rel. Watson v. Gray, 
48 So.2d 84—Corpus Juris cited lu 
State ex rel. White v. Foley, 182 So. 
196, 197—Corpus Juris cited iu 
State ex rel. Buford v. Watkins, 
102 So. 847, 849, 88 Fla 392. 

Ind.—Wilmont v. City of South Bend, 
48 NJS:.2d 649, 221 Ind. 538—Gross 
V. WhiUey County, 64 N.B. 26, 168 
Ind. 681, 68 L.H.A. 894. 

Iowa—^Brunner v. Floyd County, 284 
N.W. 814, 226 Iowa 688. 

Mass.—^Nichols v. Commissioner of 
Public Welfare, 40 N.B.2d 275, 811 
Mass. 125. 

N.Y.—People v. Rafferty, 186 N.Y.S. 
4, 7J7 Misc. 268, affirmed 189 N.Y.S. 
678, 164 App.Div. 767. 

Okl.—^Hancock v. Hamage, 42 P.2d 
680, 171 Okl. 174. 

S.D.—Oolllns V. Siewert, 285 N.W. 
618, 66 S.D. 477. 

Tenn.—Clark v. Smith, 246 . S.W.2d 
16 aj.S.—18 


197, 198 Tenn. 194—Waldauer v. 
Britton, 118 S.W.2d 1178, 172 Tenn. 
649. 

Proceedings against oflloers 

(1) Officers who act under a stat¬ 
ute are not entitled to plead that 
such statute is unconstitutional in 
proceedings against them for official 
misconduct, nor is such a plea avail¬ 
able in suits against them to recov¬ 
er moneys received by them in the 
course of their official duty. 

Ga.—^Palmer v. Burke County, 179 S. 

m 844, 180 Ga. 478. 

Mont—State v. McFarlan, 262 P. 805, 
78 Mont 166. 

N.C.—Corpus Juris dted iu Town of 
Carolina Beach v. Mints, 194 S.B. 
809, 311, 212 N.C. 678. 

Wyo.—Corpus Juris Secundum cited 
in Frlstem v. City of Sherid^, 206 
P.2a 741, 743, 66 Wyo. 148—River¬ 
ton Valley Drainage Dist v. Board 
of Com’rs of Fremont County, 74 
P.2d 871, 62 Wyo. 886, 114 A-DR 
1098. 

12 C.J. p 770 notes 47, 48. 

(2) However, it has been held, Ip 
an action in the nature of quo war¬ 
ranto to contest a person's title to 
an office, that the office holder is not 
estopped to deny the constitutional¬ 
ity of the statute establishing his 
office. 

N.a—McCall v. Webb, 84 S.B. 480, 
126 N.a 243. 

BtOa often applied 
The rule that one may be estopped 
to raise a constitutional question has 
often been applied to public officers. 
Ala.—Corpus Juris cited in Houston 
County Board of Revenue v. Poy- 
ner, Ala, 182 So. 465, 469, 236 Ala 
884. 

Campaign statement 
Where complainant ran for the of¬ 
fice of sheriff, stated his express 
purpose during campaign and after 
election to operate his office in con¬ 
formity with an “Anti-Fee Law,** and, 
further recognizing the validity of 

27a 


the act, qualiffed under it and made 
the required reports, and accepted 
the aid of deputies in performing his 
duties, he is equitably estopped to, 
deny that the act is unconstitutional 
Tenn.—Saylor v. Trotter, 266 S.W. 
690, 148 Tenn. 869, rehearing over¬ 
ruled 267 S.W. 93, 148 Tenn. 876. 
Amendatory act containing same ze- 
qnirements 

Tenn.—Waldauer v. Britton, 113 S. 

W.2d 1178, 172 Tenn. 649. 

88. Del.—State ex rel. Green v. CoU 
lison, Super., 197 A 836, 9 W.W. 
Harr. 246, reversed on other 
grounds Collison v. State ex rel. 
Green, 2 A2d 97, 9 W.W.Harr. 460. 
39. CaL—Cline v. Superior Court of 
Los Angeles County, 193 P. 929, 
184 CaL 331. 

4a Fla—^McNulty v. Blackburn, 42 
So.2d 445. 

Ind.—Gross v. WThitley County, 64 N. 

H. 26, 168 Ind. 531, 68 L.RA 894^ 
Okl.—^Hancock v. Harnage, 42 P.2d 
. 680, 171 OkL 174. 

Conditional acceptance of salary 
An officer was not estopped to. 
question the constitutionality of the 
statute which, among other things, 
specified the compensation for the 
office, where he immediately asserted 
its unconstitutionality, and accepted 
the compensation thereunder under 
an agreement that the amount of the 
compensation would be adjusted on 
the determination of the constitu-? 
tional question. 

Pa.—^Philadelphia County y. Sheehan, 
197 A 14, 263 Pa. 449. 

Constimetion of waiver; vested rights 
Where plaintiff, who had acquired 
a vested right to a pension by mem¬ 
bership in Police Pensiqn Fund As¬ 
sociation of Pittsburg!^ which was 
chartered in accordance with Cor¬ 
poration Act of 187,4, applied fon 
membership in a new fund created by 
1986 statute and agreed to waive all 
rights of pension, other than a death 
benefit, from old funq, waiver- 
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tion under a statute than he would otherwise be en¬ 
titled to, he is not estopped to assert the tmconsti- 
tutionality of the statute,the reason 'given there¬ 
for being either that he received no new benefits un¬ 
der the statute,^2 or that the other party, that is, the 
governmental body or agency which he serves, suf¬ 
fered no detriment by reason of his acceptance of 
the compensation.^^ The act of a negro in applying 
for public oflSce or employment and accepting the 
salary fixed in accordance with the schedules does 
not estop him to question the validity of the 
schedule of salaries when it appears that it is 
based only on a < discrimination by reason of race 
and color ;43.5 and certainly, he is not precluded by 
his entering into a contract for the current year 
from attacking the statute in so far as its future 
application is concemed.43.i0 

In suits not affecting public ofiSicers individually, 
but involving their ofiSicial duties or actions, they 
may not waive constitutional objections, since it is 
contrary to public policy,^^ and are not precluded 
from. attacking an invalid statute by reason of the 
fact that they had previously recognized and treat¬ 
ed it as valid,^5 although-there is also some au- 
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thority to the contraiy.^5-5 'fhe incumbent of office 
cannot, by submitting himself as candidate, consent 
to a shortening of his term, sO as to diminish the 
rights of the people to have the constitutionality of 
the act shortening such term determined.^® 

One accepting an office created by the constitu¬ 
tion, whose duties are fixed by it, is not estopped to 
set up the unconstitutionality of statutes imposing 
duties on him, since he did not assume the perform¬ 
ance of those duties ^or is . his bondsman so 
estopped.^® Under constitutional and statutory pro¬ 
visions to that effect, when a state officer is in doubt 
as to the. constitutionality’ of a statute, under, the 
terms of which he is called on to perform a min¬ 
isterial act, it is his duty to consult with, and pro¬ 
cure the opinion of, the attorney general with re¬ 
spect to the matter,^®*® and be guided by that opin¬ 
ion until it is superseded by judicial decision 
but if he doesi not request an opinion from the 
attorney general or disregards the opinion, he can¬ 
not raise the question of the constitutionality of 
the statute as a defense in a mandamus proceeding 
to compel performance.^®-!^ One charged with an 


could not be construed to waive any 
valuable retirement rlsfht which had 
already vested when plaintiff made 
the waiver. 

Pa.—^Kane v. Policemen's Relief and 
Pension Fund of City of Pittsburgh, 
9 A.2d 789, 336 Pa. 540. 

41. Ariz.—Santa Cruz Coxmty v. Mo- 
Knight, 177 P. 256, 20 Ariz. 103, 
distinguishing Gross v. Whitley, 64 
K.B]. 25, 158 Ind. 631, 58 L 1 .R.A. 394, 
on the ground that in that case the 
statute had previously been held 
constitutional. . . 

Miss.—^Moore v. Tunica County, 107 
So. 659, 143 Miss. 821, motion over¬ 
ruled 108 So. 900, 143 Miss. 839. 
Ohio.—State v. Vaili 95 N.EL 911, 84 
Ohio St 399. j 

S.C.—Williamsburg County v. Gra¬ 
ham, 196 S.£!. 647. 

Xn Alabama 

(1) Tax assessor who accepted 
salary, provided by statute, in lieu 
of commissions, which were required 
to be paid into county treasury, was 
held estopped to deny the constitu¬ 
tionality of the statute, and could 
not retain salary and refuse to re¬ 
fund commissions, since person can¬ 
not retain benefits of act claimed 
void and be relieved of burdens im¬ 
posed by. act, notwithstanding tha-t 
in absence of statute, agreement be¬ 
tween assessor, emd county for ac¬ 
ceptance of salary in lieu of commis¬ 
sions would have been invalid. 

Ala.—Oorpus Juris died la Dillon v. 
Hamilton, 160 So. 708, 712, 230 Ala 
310. 


I (3) However, a Judge of probate 
I court was not estopped to question 
the validity of provisions of general 
revenue bill limiting compensation 
of judges of probate merely because 
parts of the act constituted a basis 
for compensation for speciffc serv¬ 
ice, since, and Dillon v. Hamilton, su¬ 
pra, Was distinguished on this 
ground, the act provided for no new 
benefits to which he was not before 
entitled, and no inequitable results 
would follow. . 

Ala—^Houston County Board of Rev¬ 
enue V. Poyner, 182 So.* 455, 236 Ala 
384. 

4& Ariz.—Santa Cruz Coiinty v. Mc- 
Knight, 177 P. 256, 20 Ariz. 103. 
Miss.—^Moore v. Tunica County, 107 
So. 659, 143 Miss. 821, motion over¬ 
ruled 108 So. 900, 143 Misa 839. 

43. Ohio.—State v. Vail, 95 N.B. 911, 
84 Ohio St 399. 

43.5 U.S.—Thomas v. Hibbitts. D.a 
Tenn., 46 F.Supp. 368. 

43.10 X7.S.—Alston v. School Board 
of City of NTorfolk, aC.A.Va, 112 
F.2d 992, 130 A:L.R. 1606, cerUo- 
rarl denied .61 S.Ct 76, 311 UJS. 
693, 85 Ii.Ed. 448. 

44. Wis.-i--State ex reL Michael v. 
McGill, 61 N.W.2d 494, 265 Wls. 
836—State v. Becker, 216 N.W. 902, 
194 Wis.' 464; 

45. Md.—^Baltimore V. Williams, 92 
A. 1066, 124 Md. 602. 

Wis.—Miller v. Wisconsin Depart- 
. mWt pf Taxation, 5 N.W.2d 749, 
•241 Wls. 145, certiorari denied 68 j 
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S.Ct 865, 818 U.& 782, 87 DEd. 
1149. 

Statute requiring taldng of finger, 
prints 

A sheriff indicted for failure to 
take fingerprints of certain indicted 
persons was not estopped to chal¬ 
lenge constitutionality of statute re¬ 
quiring taking of fingerprints, etc. 
N.J.—^McGovern v. Van Riper, 43 A 
2d 514. 137 N.J.Bq. 24, affirmed 
46 A2d 842, 137 N.XBq. 648. 

45,5 Ohio.—^Darke County Com'rs v. 
Mercer County, 112 NT-K 147, 93 
Ohio St 87. 

Board of county commissioners held 
barred 

A board of county commissioners 
which participates in statutory pro¬ 
ceedings to determine the amount 
payable to another county for a ditch 
Improvement cannot challenge the 
constitutionality of the statute. 

Ohio.—^Darke Coimty Com’rs v. Mer¬ 
cer County, 112 N.B. 147, 98 Ohio 
St 87. 

46. Wis.rrState v. Donald, 160 N.W. 
1067, 164 Wis. 645. 

47. Idaho.—State v. Malcom, 226 P; 
' 1083; 39 Idaho 185. 

43. Idaho.—State v. Malcom, supra 

4a5 N.D.—State ex reL Johnson v. 
Baker, 21 N.W.2d 356, 74 N.D. 244. 

48.10 N.D.—State ex reL -Johnson 
V. Baker, supra. . 

48.15 N.D.—Stote ex fei. Johnson v. 
Baker, supra. 
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attempt- to bribe an'officer cannot challenge <3ie 
constitutionality of the statute creating his office.^^ 

Corporations generally. Although there is au¬ 
thority to the contrary,50 a corporation may not 
question the constitutionality of the statute under 
which it is or claims to be incorporated nor may 
a corporation challenge the constitutionality of pro¬ 
visions or conditions in the charter which it ac- 
cepted.52 Thus, a corporation taking a charter 
subject to all duties and restrictions set forth in 
general laws relating to corporations of that class 
cannot complain of the unconstitutionality of prior 
enacted statutes imposing a burden or regulation on 
such corporation,53 or even of subsequently en¬ 
acted statutes, where the charter is issued on that 
condition;.54 

On the other hand, the mere fact that a corpora¬ 
tion is organized under a statute does not estop it 
to deny the constitutionality of a provision of the 
statute which constitutes a distinct legislative en¬ 
actment and the elimination of which wo.uld leave 

49. Ohio.—state v. Gardner, 42 N.BJ. 

999, 64 Ohio St. 24, 31 L..R.A. 660. 

5 ( 1 , N*.j.—^Morse v. Metropolitan S. 

S. Ck)., 102 A. 624, 88 N.J.Ea. 825: 

“Persons, whether natural or arti¬ 
ficial, will be presumed to have en¬ 
tered into a contract with reference 
to the valid laws of the state. Only 
the provisions of the contract which 
are legally enforceable will control 
the parties thereto. The fact that 
the defendant incorporated under an 
act which contained an unconstitu¬ 
tional provision cannot render the 
ptovlsion enforceable, nor confer any 
power on the court to enforce it.” 

N.J.—-Morse v. Metropolitan S. S. Co., 
supra. 

61. Iowa.—Koochiching Co. v. Mitch¬ 
ell, 173 N.W. .151, 186 Iowa 1216. 

Ohio.—City of Columbus v. Federal 
Gas & Fuel Co., 13 Ohio N.P.,N.S., 

394. 

Tenn.—Waldauer v. Britton, 118 S.W. 

2d 1178, 172 Tenn. 649. 

Tex.—^Fidelity & Deposit Co. of 
Mainland v. Pence, ‘ Civ.App., 272 
S.W. 234. 

12 C.J. p 770 note 54. 

‘^Where corporations have been or¬ 
ganized wlUch proceed to do business 
under the provisions of a statute, 
and receive benefits under it, they 
cannot be heard to allege that such a 
statute is unconstitutional." 

Ga.—Corpus Jtirls quoted in City of 
, Macon v. Georgia Power Co., 166 
S.R 34, 88, 171 Ga. 40. 

De facto corporation 
Hoad district, having set up de 
facto corporation under statute, ' is 
estopi>ed to claim bonds issued should 
not be paid, on ground statute was 
invalid. 


in full force tiie provisions under which the cor¬ 
poration was organized ;55 nor is a corporation 
estopped, merely by reason of its former violation 
of a , statute, to question the validity of another 
statute or municipal ordinance;?® 

Corporations which undertake to do something 
with full knowledge of an existing statute relating 
thereto;57 or which accept a statute,®® or which 
proceed to exercise a power, or to accept a benefit, 
or both, under a statute,®® may not deny the consti¬ 
tutionality of such statute, although there is also 
some authority to the contrary.®®‘5 A public utility 
corporation’s assumption of a particular public serv¬ 
ice has been held not to, be a waiver of its constitu¬ 
tional protection as tp matters unrelated to its public 
duty.®®4® 

Foreign corporations. It may be stated generally 
that a foreign corporation which has been author¬ 
ized to do business within a state on compliance 
with a statute may hot thereafter attack the validity 
of the statute,®® at least when the state has the ab- 

Aoo^tanoe as waiver 
Coi^orations and shareholders may, 
by ‘ acceptance of the provisions of 
act, waive the protection of the 
constitution. 

Ala.—estate v. Montgomery Light .Co., 
16 So. 847, 102 Ala. 694. 

59. Ohio.—Ho 3 rt. v. Geo. W. Stone . 

Co., 27 bhio N.P.,N’.S., 638. . 

Okl.—^Pierce Oil Corporation v. Phce- 
hix Refining Co„ 190 P. 867, 79 Okl. . 
36. ’ 

12 C.J. p 771 note 67. 

59.5 T^lldatloix by estoppel not rec¬ 
ognized 

. It has. been held that a corpora¬ 
tion is not estopped to deny the va¬ 
lidity of a statute under which bonds 
are issued by it, since “there is no 
such thing as a void enactment be¬ 
ing made valid by estoppel." 

BAn.—Central Branch Union Pac. R. 
Co. V. Smith. 23 Kan. 745. 

59.10 Ohio.—Floyd & Co. v. Cincin¬ 
nati Gas & Elec. Co., App., 120 N.E. 
2d 696. 

6a U.k—^Pierce Oil Corporation v. 
Phoenix Refining Co., Okl., 42 S.Ct. 
440, 269 U.S. 126, 66 L.Bd. 865— 
Philadelphia Fire Assoc, v. New 
York. N.T., 7 S.Ct. 108, 119 U.S. 
110, 80 L.Ed. 342. 

Okl.—^Republic .Natural Gas Co. v. 
State, 180 P.2d 1009, 198 Okl. 350, 
appeal dismissed 68 S.Ct. 972, 334 
U.S. 1350, 92 ’L.Ed. 1212. 

Tex.—corpus Jtiris cited in Fidelity 
& Deposit Co. of Maryland v. Pence, 
Civ.App., 272 S.W- 234, 236. 

12 C.J^ p 771 note 68. , 

Future business 

. , The -power to exclude a foreign in¬ 
surance corporation from the state. 


U.S.—iWilliam L. Ross & Co. v. Road 
Dist. No. 4 of Shelby County, Tex., 
D.CTex., 27 P.2d 153. 

62. Mass.—^In re Opinion of the Jus¬ 
tices, 147 N.B. 6.81, 261-Mass. 669. 
Vt.—^Town of West Rutland v. Rut¬ 
land Ry. Light & Power Co., 129 A. 
303, 98 Vt, 608. 

12 CJ. p 771 note 66. 

53. Miss.—^Alabama, etc., R. Co. v. 
Odeneal, 19 So. 202, 73 Miss. 34. 

12 CJ. p 771 note 66. 

54. Mass.—^In re Opinion of the Jus¬ 
tices, 147 N.R 681, 261 Mass. 669. 

55. Neb.—^May v. City of Kearney, 
17 N.W.2d 448, 145 Neb. 475—Cor¬ 
pus Jbxis Secundum cited' in State 
ex rel. Johnson v. Consumers Pub¬ 
lic Power Dist, 10 N.W.2d 784, 791, 
143 Neb. 763, 152 A.L.R. 480. 

Nev.—Corpus JUris cited in Seaborn 
V. Wingfield, 48 P.2d 881, 887, 66 
Nev. 260. - 

—^Petition of Philadelphia, eta, R. 
Co., 63 A. 191, 203 Pa. 364. 

5a U.S.—^Peoria Gas, etc., Co. v. 
Peoria, Ill., 26 S.Ct. 214, 200 U.S. 
48, 50 L.Ed. 366. 

57. A corporation producing elective 
current which, with full knowledge 
of an existing statute, xmdertakes to 
dbll its output to another Corporation 
which supplies electricity to the pub¬ 
lic, cannot complain that the stat¬ 
ute, which makes a corporation so 
doing a public utility, is unconstitu¬ 
tional. 

Ojd,—Southern Oklahozna Power Co. 
V. Corporation Commission, 220-P. 
370, 96 Okl. 63. 

5a U.S.—^Humblrd v. Avery, Minn., 
26 S.Ct. 123, 196 U.S. 480, 49 L.Bd. 
286. 
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solute power to exclude the corporation,^ the rea¬ 
son therefor being that it must be assumed to have 
consented to be bound thereby,or that it ac¬ 
cepted the benefits of such permission.^^ How¬ 
ever, the right of a state to withhold from a for¬ 
eign corporation permission to do local business 
therein does not enable it to require such corpora¬ 
tion to surrender the protection of the federal con¬ 
stitution, so that a foreign corporation, by obtain¬ 
ing permission to do business in a state, does not 
become obligated to comply with, or estopped to 
object to, any provision in the state statutes in 
conflict with the federal constitution.®^ 

A foreign corporation is not deemed to have 
consented, as a condition on which it was granted 
permission to enter, to comply with statutes enact¬ 
ed subsequent to the granting of such permission, 
and is, therefore, not estopped to question the con¬ 


stitutionality of such statutes;®® Thus, there is au¬ 
thority for the view that a foreign corporation al¬ 
ready within the state under a permit may challenge 
the constitutionality .of an act affecting its right to 
a renewal of its permit,®® or to continue to do 
business;®*^ and the continuance of a foreign cor¬ 
poration to do business after the enactment of 
an unconstitutional statute imposing conditions on it 
is not an implied assent to such conditions.®® 

While it has been held that a foreign corporation 
engaged in interstate commerce cannot be put in 
a position where an estoppel, or waiver of the right, 
to question the validity of state laws can be as¬ 
serted against it,®® it has also been held that such a 
foreign corporation which has complied with a 
statute cannot thereafter complain that such statute 
is unconstitutional as a. restriction on interstate 
commerce.*^® A foreign corporation accepting tlie 


or to prescribe the conditions on 
which it may do business in the 
state in the future, is subject to no 
limitation. 

U.S.—^Hartford Fire Ins. Co. v. Per¬ 
kins. C.C.S.D., 125 F. 602. 

Cozisent to suit under direct action 
statnte 

Automobile liability insurance car¬ 
rier could not successfully assert al¬ 
leged unconstitutionality of Direct 
Action Statute as defense to direct 
action, where carrier in qualifyinsr 
to do business in state had filed con¬ 
sent to be sued directly and where 
policy in question contained provision 
that policy terms which were In con¬ 
flict with statutes of state wherein 
policy was issued were thereby 
amended to conform to such statutes. 
Da.—^Talbot v. Allstate Ins. Co., App.. 
76 So.2d 76. 

61. TJ.S.—^Pullman Co. y. Kansas. 
Kan.. 80 S.Ct. 232. 216 U.S. 56. 54 
D.Bd. 378. 

14A C.J. p 1249 note 81. 

62. Mass.—^Parker v. Hislngr Sun 
Street Llghtinfir Co., 118 N.E. 871, 
229 Mass. 494. 

Tex.—^Fidelity & Deposit Co. of Mary¬ 
land V. Pence. Civ.App., 272 S.W. 
234. 

14A C.J. p 1249 note 81. 

66. Mass.—^Parker v. Hlsingr Sun 
Street luighting Co., 118 N.B. 871, 
229 Mass. 494. 

64. TJ.S.—Quaker City Cab Co. v. 
Commonwealth of Pennsylvania, 
I>a., 48 S.Ct. 663, 277 U.S. 889. 72 
L.Bd. 927—^Power Mfg. Co. v. Sun¬ 
ders, Ark., 47 S.Ct. 678, 274 U.a 490, 
71 KEd. 1165—^Hanover Fire Ins. 
Co. V. Carr, Ill., 47 S.Ct, 179, 272 
U.S. 494, 71 L.Ed. 872, 49 AL..R. 
713, conformed to HanoVer Fire 
Ins. Co. V. Harding, 158 N.R 849, 
827 IlL 590. 


Canadian Pac. Ry. Co. v. Sullivan, 
C.C.A.Mass., 126 P.2d 438, certiorari 
denied 62 S.Ct. 1291, 816 U.S. 696, 
86 L.Ed. 1766. 

Springfield Fire & Marine Ins. 
Co. V. Holmes, D.C.Mont, 82 F. 
Supp. 964, reversed on other 
grounds 61 S.Ct. 19, 311 U.S. 606, 
85 L.Ed. 384, rehearing denied 61 
. S.Ct 129, 811 U.S. 726. 86 D.Bd. 
473. 

Ariz.—^Employers’ Liability Assur. 
Corporation v. Frost, 62 P.2d 320, 
48 Ariz. 402, 107 AL.R. 1413. 

Fla.—State v. Tedder, 138 So. 643, 
103 Fla. 1083, certiorari denied 
State of Florida ex rel. Woods- 
Young Co. V. Tedder, 62 S.Ct. 468, 
285 U.S. 667, 76 L.Ed. 946. 

Ill.—^Michigan Millers’ Mut. Fire Ins. 
Co. V. McDonough, 193 N.B. 662, 
358 III. 676. 

<*Xt must definitely appear that the 
state statute impinges upon the Fed¬ 
eral Constitution” before the rule 
stated in the text becomes applica¬ 
ble. 

Wash,—State v. Superior Court of 
Spokane County, 15 P.2d 660, 663, 
169 Waush. 688, affirmed State of 
Washington ex rel. Bond & Good¬ 
win & Tucker, Inc. v. Superior 
Court of State of Washington for 
Spokane County, 53 S.Ct. 624, 289 
U.S. 361, 77 L.Bd. 1256, 89 AL.R. 
6$3. 

Provision as to what law governs 
contracts 

S.C.—^Jones v. Prudential Ins. Co., 42 
S.B.2d 331, 210 S.C. 264. 

65. U.S.—Connecticut General Life 
Ins. Co. V. Johnson, Cal., 68 S.Ct. 
436, 303 U.S: 77, 82 L.Ed. 673— 
Greenwich Ins. Co. v. Carroll, C.C. 
Xovra, 125 F. 121, reversed on other 
grounds 26 S.Ct. 66, 199 U.S. 401, 
50 L.Ed. 246. 


68. Mo.—State v. Blake, 144 S.W. 
1094, 241 Mo. 100, Ann.Cas.l913C 
1283—State v. Vandiver, 121 S.W. 
45, 222 Mo. 206. 

67. tU.S.—^H erndon v. Chicago, etc., 
R Co., Mo., 80 S.Ct. 633, 218 U.S. 
136, 54 L.Bd. 970—Ludwig v. West¬ 
ern Union Tel. Co., Ark., 30 S.Ct 
280, 216 U.S. 146, 54 L.Ed. 423. 

Niagara P. Ins. Co. v. Cornell, a 
C.Neb., 110 F. 816. 

ea Cal.—San Francisco v. Liver¬ 
pool, etc.. Ins. Co., 15 P. 880, 74 
CaL 113, 5 Am.S.R 425. 

69. loweu—State ex ret Board of R 
R Com’rs of State of Iowa v. 
Stanolind Pipe Line Co., 249 N.W. 
366, 216 Iowa 436, certiorari denied 
State of Iowa ex ret Board of 
Railroad Com’rs of State of Iowa 
V. Stanolind Pipe Line Co., 64 S.Ct 
120, 290 U.S. 684, 78 L.Ed. 589. 

70. Va—^American Ry. Express Co. 

V. Richmond Hardware Co., 141 S. 
B. 269, 149 Va 220, error dismissed 
49 S.Ct 94, 278 U.S. 674, 73 L.Bd. 
614, and certiorari denied 49 S.Ct 
177, 278 U.S. 652, 73 L.Ed. 662— 
American Ry. Express Co. v. New¬ 
comb, 141 “S.B. 269, 149 Va 219, 
error dismissed 49 S.Ct 94, 278 U. 
S. 674, 73 L.Ed. 614, and certiorari 
denied 49 S.Ct 177, 278 U.S. 662, 73 
L.Bd. 662—‘American Ry. Express 
Co. V. G. T. Elliott Inc., 141 S.E. 
269, 149 Va 218, error dismissed 49 
S.Ct 94, 278 U.S. 574, 73 L.Ed. 
614, and certiorari denied 49 S.Ct 
177, 278 U.S. 652, 73 L.Bd. 662— 
American Ry. Express Co. v. . 

Fleishman, Morris & Co.; 141 S.E. 
253, 149 Va 290, error dismissed 
American Ry. Express Co. v. 

Fleischmann, Morris & Co., 49 S. 
Ct 94, 278 U.S. 674, 73 L.Bd. 614, 
and certiorari denied 49 S.Ct 177, 
278 U.S. 652, 78 L.Ed. 668. 
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benefits of a statute cannot assert that the statute is bodies, entities, and agencies,'^^•5 the same as to 
invalid.*^^ other parties. Thus, where a state has invoked the 

Cooperative associations. A member of a cooper- benefits of a statute,75 or has made a statute passed 

ative association is not entitled to a.ttack the con- by its leg^islature the basis of a suit,7® it may not 

stitutionality of the law under which the association question the constitutionality of such statute. Al- 

was organized.72 though it has been held that a state may not be heard 

Governmental bodies and entities. The, doctrine to complain that a statute which it enacted is void,77 

of waiver and estoppel applies to the state73 and there is authority to the contrary,78 and, at least, 

federal7^ governments, and other governmental the state is not estopped to assert that a certain 


71, Mont,—McMahon v. Coeney, 25 
P.2d 131» 95 Mont 138. 

72 , Ga.—Johnson v. 6cor^la-Car6- 
Una Retail Milk Producers Ass'n, 
186 S.£!. 824, 182 Ga. 695—^Harrell 
▼. Cane Growers* Co-operative As¬ 
sociation, 126 S.S. 581, 160 Ga. 30. 

73. Colo.—^People eit reL Kimball v. 
Crystal River Corp., 280 P.2d 429. 

Qa.—Corpas Juris cited in City of 
Macon v. Georgria Power Co., 155 
S.B. 34, 36, 171 Ga. 40. 

Idaho.—State ex rel. .Nielson v. City 
of Goodinsr, 266 P.2d 655, 75 Idaho 
86. 

S.D.—Oerpns Juris cited in Stavigr v. 
Van Camp, 193 N.W. 781, 783, 46 
S.D. 472. 

12 C.J. p 771 note 71. 

In criminal proceedingrs see infra 5 
91. 

Bnle held inapplicable 
Rule that one may not in same pro¬ 
ceeding both rely on and assaU a 
statute did not preclude the state of 
Oklahoma from challenging constitu¬ 
tionality of Hatch Act because the 
state under the act brought an action 
to review an order of United States 
Civil Service Commission directing 
suspension from office of member of 
Oklahoma Highway Commission or 
in lieu thereof that federal highway 
funds be withheld from the state on 
its refusal to order such suspension 
under the act. 

U.S.—State of Oklahoma v. U. S. Civil 
Service Commission, Okl., 67 S.Ct. 
544, 880 U.S. 127, 91 L.JB3d. 794. 

74. U.S.—U. S. V. Realty Co., La., 16 
act 1120, 163 U.S. 427, 41 L.Bd. 
215. 

Oa—Corpus Juris cited in City of 
Macon v. Georgia Power Co., 165 
S.B. 34, 88, 171 Ga 40. 

Tenn.—-Penn-Dixie Cement Corp. v. 
Kieer, 250 S.W.2d 904, 194 Tenn. 
412, appeal dismissed 73 S.Ct. 212,. 
844 U.S. 890, 97 L..Bd. 689. 

12 aj. p 771 note 72. 

74.6 U.S.—U. S. V. Golden Gate 
Bridge ahd Highway Dlst of Cal¬ 
ifornia, D.aCal., 37 F.Supp. 605, af¬ 
firmed 126 P.2d 872, certiorari de¬ 
nied 62 S.Ct 1298, 816 U.S. 700, 86 
LuBd. 1769. 

Tex.—Alton Independent School Diet. 

V. Central Education Agency, Civ* 
App., 259 S.W.2d 787, 


County board of public iustmotion 
borrowing money from state school 
fund add Issuing warrants therefor 
ceuld not complain that statute under 
which warrants were issued was In¬ 
valid, In View of board’s responsibil¬ 
ity in seeing that constitutional, man¬ 
date that fund shall remain sacred 
and inviolate is not overcome by con¬ 
tract. 

Pla.—State Board of Education v. 
Board of Public Instruction for 
Lake County, 190 So. 258, 188 Fla 
767. 

Polioa department 
In prosecution for bookmaking 
where defendant claimed that he was 
immune from prosecution by virtue 
of statute limiting penalty for book- 
making on a race track to a civil ac¬ 
tion, the police department of city 
could not raise question of constitu¬ 
tionality of the statute. 

N.Y.—People v. Mumford, 12 N.Y.S. 
2d 925, 171 Misc. 397. 

Public power distriot, which did 
not seek to Invoke or otherwise re¬ 
ceive any benefit from separable pro¬ 
vision of statute under which dis¬ 
trict was organized that no such dis¬ 
trict should have power to purchase 
electric system within city supplied 
for one year immediately before pas¬ 
sage of act with electrical energy, 
produced in plants owned by United 
States, was ngt precluded, on theory 
of ’’waiver” or ’’estoppel,” from ques¬ 
tioning constitutionality of other pro¬ 
visions of act in quo warranto pro¬ 
ceeding to determine by what warrant 
Of law district owned and controlled 
electric system purchased by it from 
private corporation. 

Neb.—State ex rel. Johnson v. Con¬ 
sumers Public Power Dist., 10 N. 

W.2d 784» 148 Neb. 763, 163 A.L.R. 
480. 

School districts in two counties 
which had accepted benefits under the 
Foundation School Program Act, but 
which had been denied an adjustment 
of the economic index, sought because 
of an alleged marked decline in the 
economic activity in the two coun¬ 
ties Involved, were not entitled to re¬ 
ly on the act and Assert that they 
were entitled to have the ecenemic 
index adjusted in accordance with- 
t^rms thereof, and at the' same time 
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[assert alternatively, if court should 
I find that they were not entitled to 
have index set aside, that the act was 
imconstitutlonal, but they were es¬ 
topped to assert its invalidity. 

Tex.—^Alton Independent School Dlst 
v. Central Education Agency, Civ. 
App., 259 S.W.2d 787. 

Village 

Ill.—^Rau V. Village of Warrensburg, 
23 N.E.2d 371, 802 IlLApp. 37. 

transferred 17 N.E.2d 81, 369 Ill. 
480. 

76. U.S.—Sanders v. Oklahoma City, 
D.C.Okl., 19 F.Supp. 50, affirmed, C. 
C.A, Oklahoma City v. Sanders, 94 
F.2d 328. 

12 C.J. p 771 note 73. 

Beason for role 

“Neither justice nor common sense 
permit the state to accept the bene¬ 
fits of the enactment with one hand, 
€ind use the other to void the very 
provisions that create those same 
benefits.” 

Cal.—People v. Fidelity & Deposit Co. 
of Maryland, 82 P.2d 495, 498, 28 
Cal.App.2d 325. 

76- La.—State v. Board of Liquida¬ 
tors, 28 La. Ann. 121. 

N.Y.—^People v. Santa Clara Lumber 
Co., 134 N.Y.S. 509, 74 Misc. 696, 
affirmed 145 N.Y.S. 1139, 161 App. 
Div. 906. 

77- N.Y.—^Black River Regrulating 
Dist. V. Adirondack League Club, 
121 N.B.2d 428, 307 N.Y. 476—Swee¬ 
ney V. State, 167 N.E. 519, 261 N.Y. . 
417. 

In re Johnson, 250 N.Y.S. 886, 283 
App.Dlv. 794, affirmed 177 N.E. 889, 
257 N.Y. 108—Ketcham v. Wilbur, 
246 N.Y.S. 922, 231 App.Dlv. 874, 
affirmed 177 N.B. 126, 266 N.Y. 626. 

78- Mich.—Attorney General v. Per¬ 
kins, 41 N.W. 426, 73 Mich. 303, 

Statute authorizing incorporation 
The state is not estopped to attack 
the constitutionality of a statute un¬ 
der which persons claimed to be in¬ 
corporated. 

Ind.—Bush v. State, 119 N.E. 417, 
187 Ind. 889. 

Mich.—^Attorney General v, Perkins, 
41 N.W. 426, 73 Mich. 30i 
Statute authorizing suit against state 
Tex.—State v. McDonald, CivA.pp., 
220 S.W.2d 732, error refused. 
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construction of a statute would be unconstitution-.. 
al.79 

In so far as counties and municipal corporations 
are creatures of the legislature they may not ques¬ 
tion the legislative power which brought them into 
existence and set the bounds of their capacity,79-5 
A county also is estopped to question the consti¬ 
tutionality of a statute which it has invoked nor 
may it assert the unconstitutionality of a statute., 
under which it has accepted funds, thereby impliedly 
consenting to such statute.^i However, a, public 
body, such as a cotmty, which has no authority to 
assume a financial burden not authorized by law, 
cannot waive its right to question the constitu¬ 
tionality of a statute imposing such an obligation 
on it^^ Thus, while it has been held that a county, 
after submission without protest, may not complain 
of an act including its lands within a bridge and 
highway district,^3 or after long acquiescence may 
not question the constitutionality of an act estab- 
lishing its boundary,.®^ it has also been held that a 
county is not estopped to deny the constitutionality 
of a statute imposing a burden on it, even though 
there has been long acquiescence in the statute 
nor is it estopped to deny the validity of a statute 
undet which bonds have been issued by it^® A 
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county has heen held not estopped to deny the con¬ 
stitutionality of a statute which authorizes, an of¬ 
ficer, on giving bond according to law, to recover 
from the county any money paid as a premium 
to a surety company.87 

A city, accepting a charter as the law of its ere- - 
ation, and seeking the benefits and privileges there¬ 
by conferred on it, waives all constitutional objec¬ 
tions to such charter 8 but it is not estopped to 
attack acts, which vitally affect it, passed subse¬ 
quent to its accept^ce of the charter,^9 While it 
has been held that a city may not question the 
validity of a statute, which it invokes,or the en¬ 
actment of which it has procured,^9.6 or under 
which it has accepted,or claims,92 a benefit, it 
has, also been held that a city is not precluded to 
attack the constitutionality of a statute because of; 
its acceptance of its ^^rovisipns, since such accept¬ 
ance'is not optional,92.5 and that the doctrine of 
estoppel as applied to cities is limited to contract 
and property. rights.92*io it has been held, how¬ 
ever, that a city which, pursuant to a statute, paid 
a public officer the salary specified therein, and re¬ 
tained the fees he would have received prior to the 
statute, is not estopped to deny the constitutionality.. 
of the statute on:the ground that it increased his • 


79. Cal.—^People v. General Petro¬ 
leum Corporation, 268 P. 352, 204 
Cal. 297, rehearing denied 283 P. 
60, 204 Cal. 297, 

79.5 Iowa.—^Brunner y. BToyd Coun¬ 
ty, 284 N.W. 814, 226 Iowa 683. 

80. XT. S.—Skinner v. Franklin Coun¬ 
ty, aaill., 179 F. 862. 

Idaho.-^Henderson v. Twin Falls 
County, 80 P.2d 801; appeal dis¬ 
missed Twin Falls County v. Hen¬ 
derson, 59 S.Ct. 149, 305 U.S. 668, 
83 L.Ed. 1508. 

81. Ark.—Ladd v. Stubblefield, 111 
S.W.2d 665, 195 Ark. 261. 

82. G€u—D e Kalb County v. Grice^ 
181 S.E. 708, 51 Ga.App. 887, trans¬ 
ferred, see 176 S.B. 804,. 179 Ga. 458. 

83. U.S.—Garland Co. v. Fllmer, D. 
C.Cal„ 1 F.Supp. 8. 

84. Ala.—Elmore County v. Talla¬ 
poosa County, 128 So. 158, 221 Ala. 
182. 

85. Md.—Somerset County Com’rs v, 
Pocomoke Bridge Co., 71 A. 462, 
109 Md. 1, 16 Ann.C€LS. 874. 

Payment of salaries 
Pact that a coimty over a period 
of years had, under statutes, paid sal¬ 
aries of county Jail physician and 
matrons, did not estop county to 
claim that statutes made an uncon¬ 
stitutional classification of counties, 
and that such salaries under the con¬ 
stitution should be paid by the state., 


Ky.—Connors v. Jefferson County 
Fiscal Court, 126 S.W.2d 206, 277 
Ky. 23. 

86. U.S.—Sutlifl V. Lake County,’ 
Colo., 13 S.Ct 318, 147 U.S. Z30, 37 
L.Ed. 146—^Dixon County v. Field, 
Neb., 4 S.Ct. 815, 111 U.S. 83, 28 L. 
E<1 860. 

87. Neb,—Prowett v. Nance County,. 
117 N.W. 996, 82 Neb. 400. 

88. Iowa.—^Brunner v. Floyd County, 

284 N.W. 814, 226 Iowa 683. . 

N.T.—Matter of Hand St, 8 N.T.S. 
610, 55 Hun 132. 

No privileges or immunities 
A city, created by a state for the 
better ordering of government has 
no privileges or immunities under 
the federal constitution which it may 
invoke. . 

U.S.—George v. City of Ajaheville, a.a 
A.N.a, 80 P.2d 60, 108 A.L.R. 668. 

89. Ga.—City of Moiiltrie v. Moul¬ 
trie Banking Co.', 165 S.B. 814, 176 
Ga. 788. 

90. Neb.—State ex reL Sorensen v. 
Southern Nebraska Power Co., ^268 
N.1/7. 284, 131 Neb. 473,. appeal Ols-. 
missed Southern Nebraska Power 
Co. V. State of Nebraska ex • reL 
Sorensen, 57 S.Ct 323, 299 U.S. 520, 
81 L.Ed. 383. 

Or.—State ex rel. First Nat Bank y. 

. Melville, 41 P.2d 1071, 149 Or, 632. 
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[ S ha r in g in profits < 

Where Instead of prohibiting oper- . 
ation of slot machines, under statute 
providing for licensing, regulating, 
controlling or prohibiting operation ,• 
of slot machines, city elected to, and 
did, participate with owners in shar- •; 
ing in gross 'Profits realized from op¬ 
eration of such machines, city had • 
voluntarily claimed and accepted ben¬ 
efits accruing under statute and was. ► 
not entitled to question statute’s con¬ 
stitutionality. 

Idaho.—State ex rel. Nielson v. City .? 
of Gooding, 266 P.2d 665, 76 Idaho , 
36. 

90A La.-^Hlnkle v. City of West 
Monroe, 200 So. 468, 186 La. 1078. 

91. U.S,—Sanders v. Oklahoma City, 
D.C.Okl., 19 F.Supp. 60, aflarmed, 
C.C.A., Oklahoma City v. Sanders,: 
94 F.2d 328. 

Cal.—Sacramento County v. City of 
. Sacramento, 171 P,2d 477, .75 CaL 
App.2d 436. 

N.T.—^Buffalo .Library v. Wanamaker, 

. 293 N.T.S. .776, 162 Misa 26. . 

12 C.J. p 771 note 62. : 

99. N.T.—^In re City of Syracuse,. . 

120 N.E. 203, 224 N.T. 201. 

Wash.—Smith v. Seattle, .82 P. 1098, 

41 Wash. 60, . 

92.5 Ky.-rChandler v. City qf Louis¬ 
ville, 126 S.W.2d 1026, 277 Ky. 79. 
.92.10 Ky.—Chandler v. City of Lou- ’- 
isville, 125 aW.2d 1026, 277 Ky. 
79. 



16 C. J* S* 


CONSTITUTIONAL LAW § 90 


salary during his term of ofl5ce.»^ A city may be ‘ 
estopped to assert that its Own ordinance is uncon¬ 
stitutional.^^*® 

A tbwh will not be estopped to question the con¬ 
stitutionality' of a statute by the fact that it had 
represented the statute to be valid, where the party 
claiming the estoppel could not .have relied on such 

representation.^^ 

b. Under Particular Statutes or Ordinances 

The effect of particular acts or omissions on the 
rlOht to assert a constitutional right or to challenge the 
constitutionality of a statute, and the loss thereof by 
waiver or estoppel, has been adjqdicated with respect to 
varfous* statutes and'ordinances. 


Whether particular acts or omissions create a 
waiver or effect an estoppel as to the right to as¬ 
sert a constitutional right or to challenge the con¬ 
stitutionality of a statute has been determined with 
respect to various statutes and ordinances.^^*®® 

Statutes relating to bonds. Generally, the prin¬ 
cipal on a bond conditioned on the performance, or 
nonperformance, of certain acts or undertakings, in 
accordance with a statute authorizing such bond,^® 
having given it voluntarily,^® or having received the 
resulting benefits,is precluded from attacking its 
constitutionality, as are also the sureties oh such 
bond.®® A party is not estopped to deny the validity 


93 . Mo.—Folk V.. St. LiOUis, 167 S.W. 
71, 250 Mo. 116. 

93.5 N.T.—Mount Vernon Trust Co. 
V. City of-Mount Vernon, 12 N.T.S. 
2d 120. 

94 . Statute previously declared In- 
valid. 

VTTiere one liaa erected a mill after 
a vote of the town grrantlngr him a 
tax exemption pursuant to statute, 
but prior to erecting the mill he had 
been notified by the tax commission 
that it deemed the statute unconsti¬ 
tutional, the town will not be es¬ 
topped to assert the unconstltutional- 
ity of the statute, since the mUl own¬ 
er could not have relied to its detri? 
ment on the fact that the town rep¬ 
resented, by its vote, that the statute 
was valid. 

N'.H.-^Byers Woolen Co. v. Town of 
Gilsum, 146 A. 611, 84 N.H. .1, 64 
AJCuR. 1196. ' - 

94.50 U.S.—Michel v. Louisville & 
N. R. CO., C.A.La., 188 F.2d 224, cer- 
"tiorarl denied 72 S.Ct. 87, 842 U.S. 
862, 96 L.Bd. 648. 

Waiver or estoppel as to right to at¬ 
tack validity of zoning ordinances 
see Municipal Corporations S 226 
(14). 

Agrioultuxal Adjustment Act 
U.S.—U. S. y. R. L. Dixon & Bro., D. 
C.Tex., 86 F.Supp. 147— TJ. S. v. 
Hawthorne, D.CTex., 81 F.Supp. 
827, affirmed, C.C.A., 116 F.2d 806. 

Arbitration Act 

Pa.—J. M. Davis Co. v. Township of 
Shaler, 2 A.2d 708, 832 Pa. 184. 
Child labor law 

Where an employer gave no notice 
of nonacceptance of the statute pro¬ 
viding that compensation and death 
benefits shall be double the amount 
otherwise payable if it is determined 
that an injured employee was a minor 
working in violation of the -Child 
Labor Laws, employer was not es¬ 
topped to question constitutionality 
of a penalty imposed under the act 
by the Industrial Commission for his 
failure to secure an .age certificate 
which could be had on requestr and 


the procurement of which had no re¬ 
lation to the employee's death. 

Pla—^Lollie V. General Am. Tank 
Storage Terminals, 84 .So.2d. 806, 
160 Fla. 208. 

County annexation statute 
N.M.—Touree v. Bills, 265 P.2d 864, 
58 N.M. 30. 

Bmexgenoy Farm Mortgage Act 
S.D.—^In re Gooder*s Estate, 9 N.W. 

2d 143, 69 S.b. 242. 

Fair Trade Aot 

Wash.-^ears v. Western Thrift 
Stores of Olympia, 116 .F.2d 766, 
10 Wash.2d 372. 

Federal savlags and ioaa lusuxaaioe 

U.S.—^Federal Savings & Loan Ins. 
Con>oration v. Grand Forks Build¬ 
ing & Loan Ass'h., D.C.N.D., 86 F. 
Supp. 248—^Federal Sav. & Loan 
Ins. Corp. V. Edison Sav. & Loan 
Ass'n, D.C.N.Y., 83 F.Supp. 1007, 
affirmed, CCA., 177 F.2d 638. 

Local option statute 
;A.rk.’--Bennett v. Moore, 157 S.W.2d 
616, 208 Ark. 611. 

wring Coutrol Law 

l^.Y.—^Noyes v.- Landel, 18 N.T.S.2d 
676, affirmed 21 N.T.S.2d 616, 269 
App.Div. 1108, reargument denied 
22 N.Y.S.2d 686, 260 App.Div. 827, 
affirmed 83 N.B.2d 865, 284 N.Y. 

- 568, reargument granted 82 N.B.2d 
838, 286 N.Y. 548, affirmed 84 N.E. 
2d 906, 2.86 N.Y. 749. 

FubUo trtmty Holding Company Aot 
U,s,—^North. America Co. v. Secur¬ 
ities and Exchange Commission 
C.CA2, 133 F.2d 148, affirmed 66 
: S.Ct 785, 327 U.S. 686, 90 L.Bd. 
945. 

Railway Labor Act 
U.S.-^Michel v. Louisville A N. R. Co., 
C.ALa., 188 F.2d 224, certiorari 
denied 72 S.Ct. 87, 842 U.S. 862, 96 
L.Ed. 648. 

Renegotiation Aot 

^.S.—Spaulding v. Douglas Aircraft 
Co., CCACal.. 164'F.2d 419. 

Selective Service Aot 

U.S.—U. S. V. Rappeport, D.C.N.Y., 86 


F.Supp. 916, affirmed,'CC.A., U. S. 

V. Herling. 120 F.2d 236. 

95. Isr.Y.—^Pyrke v. Standard Acci¬ 
dent Ins. Co.. 268 N.Y.S. 869, 144 
Misc. 53, affirmed Baldwin v. Stand¬ 
ard Acc. Ins. Co., 261 N.Y.S. 607. 
237 App.Div. 334, affirmed 188 N.B. 
71. a62 N.Y. 676. 

12 C.J. p 772 note 86 [c], p 774 note 
16. 

9e. Or.—State v. Jutstrom Fish Co.. 
39 P.2d 366. 149 Or. 362. 

Tex.—^Texas Underwriters v. Mar- 
tinal, Civ.App., 140 S.W.2d 682. 

Utah.—^Tite v. State Tax Commis¬ 
sion, 67 P.2d 734, 89 Utah 404. 

97. Ind.—Taelman v. Board of Fi¬ 
nance of School City of South 
Bend. 6 N.B.2d 567, 212 Ind. 26. 

Mich.—^People v. Fidelity A Casualty 
Co. of New York, 192 N.W. 658, 222 
Mich. 296. 

Or.—State v. Jutstrom Fish Co., 89 
P.2d 355, 149 Or. 362. 

98. Ala.—Corpus guxls cited in Roy¬ 
al Indemnity Co. v. Young A Vann 
Supply Co., 144 So. 632, 533, 225 
jUa. 691. 

Ind.—^Taelman v. Board of Finance 
of School City of South Bend, 6 
N.B.2d 657. 212 Ind. 26. 

Mich.—^People v. Fidelity A Casualty 
Co. of New York, 192 N.W. 668, 222 
Mich. 296. 

N.Y,—^Pyrke ▼. Standard Accident 
Ins. Co.. 268 N.Y.S. 869, 144 Misc. 
63, affirmed Baldwin v. Standard 
Acc. Ins. Co., 261 N.Y.S. 607, 237 
App.Div. 334, motion granted 263 
N.Y.S. 1002, 239 App.Div. 858, and 
affirmed 188 N.B. 71, 262 N.Y. 676. 

Or.-^tate v. Jutstrom Blsh Co., 89 
P.2d 365, 149 Or. 862. 

Utah.-^Tite v. State Tax Commis¬ 
sion, 67 P.2d 734, 89 Utah 404. 

12 C. J. p 774 note 18. 

ZU Illinois 

(1) The rule stated in the text has 

been followed. 

Ill,— Qiertz V. Snyder, 135 N.B. 57, 
802 Ill. 618—^Moses v. Royal In- 
demn. Co., 114 N.B. 554, 276 Ill. 
177, 
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of a statute fey the mere fact that he has gi^en • 
bond under it in a former proce’edihg.^d ! . 

Condemnation statutes^ The parties to a proceed¬ 
ing under condemnation statutes may waive their 
constitutional rights with respect thereto.^^-^ Thus, 
property owners who. fail to prosecute their-claims 
when afforded an opportunity to do so waive:their 
constitutional objections as to appraisement proceed¬ 
ings pursuant to statute.^^-^o Property owners who 
assent to the taking of their property for public 
use, under statutes authorizing it so to be taken, 
are estopped to question the constitutionality of 
such statutes.^ Those who proceed to condemn 
property under such statutes are also estopped to 
deny their validity and this rule applies not only 
to private corporations,* but to municipal corpora- 
‘ tions as well> Similarly, the right to compensa¬ 
tion for property taken for public use may be waived 
by the owners from whom it is taken, and such 
assent may be implied from the acts of the par-r 
ties.? - 


16 C. J. S. 

‘A property owner who,has agreed to the aban¬ 
donment of property taken for a public purpose, 
under a statute authorizing such abandonment, is 
estopped to deny the validity of the statute.* A 
landowner is not, however, by his failure to appeal 
from a condemnation proceeding, precluded from 
questioning the constitutionality of a statute author¬ 
izing such proceeding nor is a landowner pre¬ 
cluded from attacking the constitutionality of a stat¬ 
ute which fails to provide, for notice to him of the 
appointment of, and hearings by, appraisers, even 
though he had actual knowledge and took an appeal 
from the appraisers’ award.* A corporation pro¬ 
ceeding under a statute to condemn property is not 
precluded from attacking a portion of the act where 
the invalidity' of such portion does not destroy the 
scheme of the . act.* 

Statutes or ordinances requiring licenses^ etc. 
Generally, one who, under the requirements of a 
.statute or ordinance, applies for and accepts, togeth¬ 
er with its attendant benefits, a license or periuit,i® 


Kotite V. Title Guaranty, etc., Co., 
191 IlLApp. 656. See Oermak v. 
Schwendel, 209 IlLApp. 189. 

(2) However, it has been held that 
if the statute authorizing the bond is 
unconstitutional the surety is not 
estopped to assert that fact, because, 
the statute being voidi no benefits 
were received under it. 

IlL—^People V. Federal Surety Co., 
168 N.F. 401, 386 Ill. 472. 

99. U.S.—^U. S. V. Seven Packages of 
Tea, D.CJ^.T., 126 F. 224. 

99JS U.S.—^U. S. V. Nudelman, C.C.A. 
111., 104 F.2d 649, certiorari denied 
60 S.Ct. 116, 308 U.S. 689, 84 L..Ed. 
493. 

Nf.Y.—^Application of Gillespie, 44 N. 

T.S.2d 424, 180 Misc. 139. 

99.10 N.T.—^Application of Gillespie, 
supra. 

1. N.Y.—^Mayo v. Windels, 5 N.Y.S, 
2d 690, 265 App.I>iv. 22. 

12 C.J. p 768 note 18. p 771 note 76. 

Owner accepting compensation for 
property taken in condemnation can¬ 
not thereafter question the validity 
of the act under which the property 
was taken or the regularity of the 
procedure. 

U.S.—U. S. V. McIntosh, D.C.Va.,. 2 
F.Supp. 244, rehearing denied 8 F. 
Supp. 716, and appeal dismissed, 
C.O.A., McIntosh v. U. S., 70 F. 
2d 607, certiorari denied, 65 S.Ct. 
101, 293 U.S. 686, 79 L.Ed. 682. 

9. Iowa.—Gano v. Minneapolis, etc., 
R. Co., 87 N.W. 714, 114 Iowa 713, 
89 Am.S.H; 393, 66 KRA. 263. 
K.Y.—People v. Murray, 6 Hill 468. 
S.C.—“-Southern Power Go. v. Williams, 
67 S.B. 136, 86 S.C. 172. 


3- Ohio.—WileT v: Logan Gas, eta, 
Co„ 27 Ohio Cir.Ct 267. 

S.C.—Southern Power Co. v. .Wil¬ 
liams, 67 S.B. 136, 86 S.C. 172. 

4. N.Y.—In re Walton Ave., 90 N.B. 
69, 197 N.Y. 618. 

Va.—^Roanoke City v. Berkowitz, 80 
Va. 616. 

5. Mass.—^BrowQ v. Worcester, 18 
Gray 31. 

12 C. J. p 772 note 79. 
e- Mass.—Hellen v. Medford, 73 N. 
E. 1070, 188 Mass. 42, 108 Am.S.B. 
469, 69 L.R:a. 314. 

7- Tenn.—^Bragg v. Yeargin, 238 S. 
W. 78, 146 Tenn. 64^ 

8. Neb.—Albln v. Consolidated 
School Diet No. 14 of Richardson 
• County. 184 N.W. 141, 146, 106 Neb. 
719. 

Reason for rtOe 

'No act . • « could operate to 

give vitality to an unconstitutional 
statute, any more than consent may 
confer jurisdiction upon ,-a court, 
which the law has not conferred.”. 
Neb.—^Albin v. Consolidated School 
Dish No. 14. of Richardson County, 
supra. 

9- S.C.—South Carolina Western R 
Co. V. Ellen, 78 S.B. 968, 96 S.C. 68, 
Ann.Cas.l916B 1042. . . _ 

la -U.S.—Central Neb. Public Pow¬ 
er & Irr.-Dish v. Federal Power 
Commission, C.C.A,8,. 160 F.2d 782, 
certiorari denied 68 S.Ch 72, 332, 
U.S. 766. 92 L.Ed. 361—Thomas J. 
Molloy ^ Co. V. Berkshire, C.CLA. 
N.Y., 143 F.2d 218, certiorari denied 
66'S.Ch 669, 323 tr.S. 802 , 89 L.Ed.: 
640, rehearing denied 66 ■ S.Ch 711, 
824 U.S. 886; 89 L.Ed. 1486—Amer- 
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I ican Bond & Mortgage Co. v.. U. S., 

I C.C.A.I1L, 52 F.2d 818, certiorari 
denied American Bond & Mortgage 
Co. V. U. S., .52 S.Ch 811, 286 U.S. 

■ 688, 76 L.Ed. 931—Owens v. Corpo¬ 
ration Commission of State of Ok- 

- lahoma, D.C.Okl,, 41 P.2d 799. 

U. S. V. Golden Gate Bridge and 
Highway Dish of California, D.C. 
Cal., 87 F.Supp. 605, afllrmed, CCA., 
126 F.2d 872, certiorari denied 62 
S.Ch 1298, 316 U.S. 700, 86 L.Ed. 
1769. 

CaL—Gregory v. Hecke, 238 P. 787, 
73 Cal.App. 268. 

Conn.—State ex reL Ain. Distilling 
Co. V. Patterson, 61 A.2d 141, 133 
Conn. 345. 

Fla—Janne^tt v. Windham, 147 So. 
296, 109. Fla 129, affirmed Jannett 

V. Hardie, 54 S.Ch 346, 290 U.S. 602, 
78 L.Ed. 629, and rehearing denied 
Jannett v. Windham, 163 So. 784, 
109 Fla 129. 

Ky.—Liieke v. Mescall, 116 S.W.2d 
368, 272 Ky. 770. 

Neb.—^Lackalf v. Department of 
Roads and Irrigation, 43 N.W.2d 
676, 163 Neb. 217. 

N.M.—^Brockman v. Contractors Li¬ 
censing Board, 160 P.2d 126, 48 N. 
M. 804. 

Ohio.—City of Toledo v. Winters, 10 
Ohio N.P.,N.S., 661. 

Pa—Commonwealth ex reL Margiot- 
ti V. Ortwein, 200 A. 859, 132 Pa 

. Super. 166. 

S.C.—Shipman v. Du Pre, 78 S.B.2d 
716, 222 S.C. 476. 

Tex.—Texas Underwriters v. Mar- 
tinal, Civ.App., 140 S.W.2d 682. 

Wis.—Oorpns Jtixls cited 

in Moratto v. Harper, 296 N.W. 902, 
908, 237 Wia 295—Golden Etervest 
Dairy Co. v* Department of Agri- 



16 C. J. S. CONSTITUTIONAL LAW § 90 


or a franchise,or a certificate of public conven¬ 
ience and necessity,- if the application and accept¬ 
ance are voluntarily made,^^ cannot thereafter at¬ 
tack the statute or ordinance containing the require¬ 
ment as unconstitutional. However, it has also been 
held that the acceptance of a license does not estop 
the licensee to deny the constitutionality of the stat¬ 
ute or its provisions,or of regulations, promulgat¬ 
ed under ihe statute, which were in. force when, the 
license was issued,^^ particularly where the. license 
is applied for and accepted under legal compulsion, 
in tiiat the penalties for failure to have the license 
are severe,^^*® and the license was obtained under 
protest^^*^® 

culture and Markets of Wisconsin, 

286 N.W. see, 232 Wls. 240—Gagnon 

V. Department of Agriculture and 
Markets, 286 N.W. 649,. 232 Wis. 

259. 

12 C.X P 772 note 85 [c]. 

Pretended ooanpUaaoe 
One who, having unsuccessfully ap¬ 
plied for a permit to build a dwell¬ 
ing for negroes in an area classified 
in a zoning ordinance as a white 
race dwelUng district, obtained a per¬ 
mit on the pretense that the dwelling 
was to be used by white persons, was 
not estopped, by reason of pretended 
compliance with ordinance, to raise 
issue as to Its constitutionality. 

Ga.—Bowen v. City of Atlanta, 125 S. 

S. 199, 169 Ga. 145. 
zn prooeedlng to revoke Uoense 
Me.—Appeal of Bornstein, 140 A. 

194, 126 Me. 632. 

Mass.—CriscUolo v. Department of 
Public Utilities, 19 N.E.2d 708, 302 
Mass. 438. 

N.D.—Cofman v.- Ousterhous, 168 N. 

W. 826, 40 N.D. 390, 18 A.L..R. 219. 

Proceeding to compel reissuanoe 

A licensee, whose permit to con¬ 
struct private garage was revoked by 
selectmen, could not seek mandamus 
to compel selectmen to reissue per¬ 
mit under municipal by-law and at 
same time insist, that by-law was 
wholly invalid on ground of vesting 
in selectmen arbitrary power to grant 
and refuse building permits. 

Mass.—Shemeth v. Selectmen of 
Holden, 58 N.B.2d 6, 317 Masa 278. 

ApplioatioiL for admission to bar 
Where applicant for admission to 
the bar, knowing of conditions pre¬ 
cedent to such admission, applies for 
admission and signifies that he will 
take the .oath of lawyer, he is deem¬ 
ed to have agreed to waive his con¬ 
stitutional right of free speech 
against relev^t inquiry. 

Ill.—In re Anastaplo, 121 N.E.2d 826, 

8 I11.2d 471. 

11- U.S.—^Porto Rico Ry., Light & 

Power Oo. v. Colom, C.C.A.Puerto 
Rico, 106 F.2d 845> certiorari denied 


The mere fact that a licensing statute ha:s been in 
operation for many years without being challenged 
does not preclude one seeking to obtain a license 
from attacking Moreover, one obtaining 

a license or permit under certain statutory provi¬ 
sions is not precluded from questioning the consti¬ 
tutionality of other and severable provisions of the 
statute,!® or of a provision in a subsequent act, un¬ 
der which provision no benefits were acquired;!® 
nor is one estopped to deny the constitutionality of 
a statute superseding a statute under which an ap¬ 
plication for a certificate of convenience was filed, 
and enacted after such application had been made.!*^ 
Furthermore, the filing of a petition to determine 

property rights and coercive threat 
of enforcement of allegedly uncon¬ 
stitutional provisions. 

Ind.—Department of Financial Insti¬ 
tutions V. General Finance Corp., 
86 N.E.2d 444, 227 Ind. 373, 10 A. 
L.R,2d 436. 

14.10 Ind.—Department of Financial 
Institutions v. General Finance 
Oorp., supra. 

14.15 Md.—Maryland Theatrical 

Corp. y. Brennan, 24 A.2d 911, 180 
Md. 377. 

16. Cal.—^Del Mar Canning Co. v. 
Payne, 176 P.2d 231, 29 Cal.2d 380 
—California Delta Farms v. Bast 
Bay Municipal Utility Dist, 262 
P. 729, 202 Cal. 793—Mojave River 
Irr. Dist. v. Superior Court of State 
of California in and for San Ber¬ 
nardino County, 262 P. 724, 202 Cal. 
717. 

Neb.—Corpus Xurls Secundum cited 
in State ex reL Johnson v. Con¬ 
sumers Public Power Dist., 10 N, 
W.2d 784, 791, 143 Neb. 763. 162 
AL.R. 480. 

Agreement to oomply with other pro- 
Tisions 

Fact that dealers Ih used automo¬ 
biles, in filing applications for re¬ 
newal of their licenses, used forms 
containing an agreement by dealers to 
comply with the Motor Vehicle Cer¬ 
tificate of Ownership Law, did not, 
under doctrine of waiver or estoppel, 
prevent dealers from thereafter at¬ 
tacking provisions of the law as un¬ 
constitutional. 

N.J.—^New Jersey Used Car Trade 
Ass»n V. Magee, 61 A.2d 751, I N.J. 
Super. 371. 

16. U.S.—^Bacardi Corp. of America 
V. Domenech, Puerto Rico, dl S. 
Ct. 219, 811 U.S. 160, 86 L.Ed. 98— 
Frost V. Corporation Commission of 
State of Oklahoma, Okl., 49 S.Ct. 
286, 278 U.S. 616, 78 L.Bd. 483. 
Ind.—State Board of Barber Exam¬ 
iners V. Cloud, 44 N.E.2d 972, 220 
Ind. 662. 

IV- Pa.—Northern Pennsylvania 

Power Co, v. Pennsylvania Public 


60 S.Ct 263, 808 U.S. 617, 84 LuBd. 
616. 

Ky.—Crittenden County v. McConnell, 
36 S.W.2d 627, 237 Ky. 806. 

12. U.S.—^Eichholz v. Etogus, D.C. 
Mo., 23 P.Supp. 687, affirmed 69 S. 
Ct 532, 306 U.S. 268, 622, 83 L.Ed. 
641, and distinguishing Union Pac. 
R. Co. V. Public Service Commis¬ 
sion of Missouri, Mo., 89 S.Ct 24, 
248 U.S. 67, 63 L.Bd. 31. 

Hawaii.—Wong v. Public Utilities 
Commission of Territory of Ha¬ 
waii, 83 HawaU 813. 

I Duress 

(1) One applying for and accepting 
a certificate of convenience under du¬ 
ress, as where such certificate is a 
commercial necessity, is not estopped 
to attack the statute requiring such 
certificate as unconstitutional. 

U.S.—Union Pac. R. Co. v. Public 
Service Commission Of Missouri, 
Mo., 89 S.Ct 24, 248 U.S. 67, 63 L. 
Ed. 131. 

, (2) One applying for a certificate 
and paying a fee therefor, under the 
duress of commercial necessity, may 
recover the fee paid. 

Ill.—Chicago & E. I. Ry. Co. v. Mil¬ 
ler, 140 N.B. 823, 309 IlL 267. 

13. Ill.—Chicagoland Agencies v. 
Pafimer, 2 N.E.2d 910, 864 Ill. 13. 

14. U.S.—W, W. Cargill Co. v. 
Minnesota, Minn., 21 S.Cti 423, 180 
U.S. 462, 46 L.Bd. 619. 

p.C,—Chevy Chase Sanatorium v. 
District of Columbia, 46 App.D.C. 
568. 

14.6 La.—Schwegmann Bros. v. 

Louisiana Bd. of Alcoholic Bever¬ 
age Control, .43 So.2d 248, 216 La. 
148, 14 A,L.R.2d 680. 

W.Va.—West Central Producers Co¬ 
op. Ass'n V. Commissioner of Agri¬ 
culture. 20 S.B.2d 797, 124 W.Va. 81. 
Coercive feature 

Licensee under Retail Instalment 
Sales Act was not, because it was a 
licensee, estopped to attack constitu¬ 
tionality of amendment, in view of 
invasion of licensee's liberty and 
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whether there was just cause for the statutory .rev¬ 
ocation and declaration of forfeiture of jjetitioner^s 
right to operate does not waive the question of the , 
constitutionality of the statute included in that deter-. 

niinationA7-6 

While one. who has filed an application for, but 
has not yet received, a certificate of convenience 
has been held to be precluded from den 3 nlng the 
constitutionality of the statute requiring such cer- 
tificate,!^ where the certificate was denied, appli¬ 
cant was held not to be estopped.^® It has been 
held that the statute may be assailed by one who, 
having obtained a certificate of convenience, en¬ 
deavored to comply with the statute, but later en¬ 
tirely repudiated it, the statute being used wholly 


to hisfpresent disadvantage.^^ : 

Tasnng statutes. While one will not be estopped 
to deny the Validity of a taxing statute which has 
already been declared unconstitutional at the in¬ 
stance of other parties^^ one may, by his acts or- 
omissions, waive the ‘ protection against unlawful’ 
taxation afforded by a constitutional 'provision,22 or 
may be estopped to raise constitutional objections to 
the validity of a taxing statute,^^ or a statute im¬ 
posing a lien for failure to pay assessments.24^ 
Thus, one who has availed himself of the benefits 
of a tax bill^S or who has invoked a provision there- 
of,26 i 3 precluded from attacking it’s constitutional¬ 
ity. Those who participate in proceedings to levy 
a tax for the purpose of local improvements,^^ or 


Utility Commission, 200 A. 866, 132 
Pa.Super. 178, reversed on other 
srrounds 6 A.2d 133, 833 Pa. 265, 

173 Mass.—Boston Elevated By. Co. 
V. Commonwealth, 89 N.E.2d 87, 310 
Mass. 628. 

lai Pa.—^Northern Pennsylvania 
Power Co. v. Pennsylvania Public 
Utility Commission, 200 A. 866, 132 
Pa.Super. 178, reversed on other 
grounds 6 A.2d 183, 333 Pa. 265. 

W. U.S.—Buck V. Kuykendall, 
Wash., 45 S.Ct. 824, 327, 267 U.S. 
307, 69 l4.Ed. 623, 88 A.L..B. 286. 

20. U.S.—Southern Motorways v. 
Perry, D.C.Oa., 39 P.2d. 146. 

21. U.S,-—O'Brien v. Wheelock, Ill., 
22 S.Ct 354, 184 U.S. 450, 46 L.Ed. 
636. 

aUcHnke as to validity 
Pact that a bank's officer may have 
been mistaken as to the validity of 
a statute when advising the assessor 
to assess its stock does not estop 
the bank to Question the validity of 
the tajc assessed under the statute, 
which has been declared unconsti¬ 
tutional. 

Mont.—^Union Bank & Trust Co. of 
Helena v. Moore, 204 P. 861, 62 
Mont. 182. 

22. Pa,-*-WllBon v. School Disl of 
Philadelphia, 195 A. 90, 328 Pa. 225. 

PaUure to claim esenuivtiogi 
Wis.—State V. Phelps, 178 N.W. 471, 
172 Wis. 147. 

Furohaser firosi one who made waiv¬ 
er 

Owner of property, when act vali¬ 
dating tax certificates thereon took 
effect, waived objections to validity 
of act by selling land without assert¬ 
ing objections; and one acQuirlng the 
property with knowledge of tax cer¬ 
tificates agatost it was charged with- 
knowledge ot act validating certifi¬ 
cates, and hence must be deemed to 
have acquiesced in original owner's 
waiver of objections to validity of 


act, and, therefore, cannot assert in¬ 
validity of certificates in suit to set 
them aside as clouds on title, wheth¬ 
er it assumed and agreed to pay them 
or not. 

Fla.—City of Sebrlng v. Wolf, *141 
So. 78*6, 105 Plfiu 516. 

23. Tenn.—^Texas Co. v. Bryant, 152 
S.W.2d 627, 178 Tenn. 1, rehearing 
denied 163 S.W.2d 71, . 178 Tenn. 
680. 

Tex.—^Louisiana By. & Nav. Co. v. 
State. Civ.App.. 298 S.W. 462, af¬ 
firmed, Com.App., 7 S.W.2d 71, re¬ 
hearing denied 17 S.W.2d 467. 
Wis.—Miller v. Wisconsin Depart¬ 
ment of Taxation, 5 N.W.2d 749, 
241 Wis. 145, certiorari denied 63 
S.Ct. 865, 318 U.S. 782, 87 UBd. 
1149. 

Failure to exhaust administrative 
remedies ■ 

A corporation, by failing to exhaust 
its administrative remedies under a 
state law for excessive assessment 
of city taxes on its property, was 
held not entitled to consideration 
of question whether, its petition for 
reorganization under Bankruptcy Act 
and offer of proof showed prima facie 
violation of constitutional amend¬ 
ment by taking of its property with¬ 
out due process on its appeal from de¬ 
cree refusing to revise taxes and hold 
tax deed of property to city invalid. 
U.S.- 7 -Clty of Springfield y. Hotel 
Charles Co., C.C.A.Mass.," 84 F.2d 
689. ' ‘ 

24. S.C.—Hudgens v. City of Sparr 
tanburg, 194 SJE. 137, 184 S.C. 152 
—Cleveland v. City of Spartanburg, 
194 S.E. 128, 186 S.C. 378. 

25. U.S.—St. Louis Malleable Cast¬ 
ing Co. V. George C. Prendergast 
Constriictidn Co., Mo.i 48- S.Ct. 178, 

■ 260 US. 469, 67 L.Bd; 351. 

Ky.—Henshaw v,. Holt, 89 S.W.2d 
318, 262 Ky. 19. 

M i nn .— Byoxd v. Commissioner of 
Taxation, 296 N.W* 10, 209 
316. 


Absence of elements of estoppel 
One who failed to pay a stamp tax 
on cigarettes authorized by k statute, 
under which he received no benefits, 
was not unjustly enilched, and did 
not conduct himself so as to mislead 
third parties, was not estopped to 
assail the constitutionality of the 
portion of the statute authorizing the 
imposition of a penalty on him, since 
the elements of estoppel were lack¬ 
ing. 

Utah.—Tite v. State Tax Commission, 
67 P.2d 784, 89 Utah 404. 

23. US.—^Nuckolls r. U S., C.C.A. 
Colo., 76 P.2d 857. 

Minn.—Gale v. Commissioner of Tax¬ 
ation, 87 N.W.2d 711, 228 Minn, 
346. 

Zhheritance tax 

An heir, after taking advantage of 
the remedy, provided by a tax bill to 
obtain redress against an erroneous 
Inheritance tax assessment, cannot be 
heard to complain that he has not 
had an adequate remedy. 

Va.—^Heth v. Commonwealth, 102 S.E. 
66, 126 Va. 493. 

Fleotloa. as to mamoLSr of determining' 
tax 

US.—^Hess V. Mullaney, C.A.Alaska, 
213 F.2d >635, certiorari denied Hess 
V. Dewey, 76 S.Ct 60, 348 US. 336, 
99 L.Bd.- 

Hess V. Mullaney, D.C.Alaska, 91 
F.Supp. 139, reversed on other 
grounds Mullaney v. Hess, 189 F.2d 
417. 

27- Fla.—^Evans v. Hillsborough 

County, 186 So. 193, 135 Fla. 471. 
Ga.—Sellers v. Cox, 68 S.E. 284, 127 
Ga. 246. 

Or.—Corpus Xuxls died in. State ex 
reL First NTat Bank v. Melville, 41 
: P.2d 1071, 1077, 149 Or. 632. 

12 C.J. p 772 note 84, p 773 note 4 

: 

'Without reference to paymmit 
Dne joining in a petition to have a 
street repaved, > however, without 
reference to the manneir.of payment 
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If, however, the undertaking of a public improve¬ 
ment,or the levy of an assessment therefor,82 
would have the effect of depriving a person of his 
property without due process of law, he is not es¬ 
topped to deny the constitutionality of the statute 
under which the improvement is attempted, or the 
assessment levied, merely by his failure to contest 
the validity of the- proceeding on notice to him. 8 2 

Laches, or the acquiescence in a taxing statute for 
a long period of' time, may preclude taxpayers,84 


therefor, is not estopped to question 
the constitutionality of a statute un¬ 
der which he, as an owner of abut- 
tingr property, 'would be required ta 
pay part of "the cost. 

Pa.—Borough of Towanda v.’ Swingle, 
90 Pa.Sup6r. 82. 

as. Gal—Hamricfc V. Broom, 118 S.B. 
81, 163 Gsl 791... 

Ky.—^Henshaw v. Holt, 89 S.W.2d 318,' 
262 Ky. 19. 

1^ C.J. p 772 note 86. 

ISlsapprehei^oiL as to validity 
One who participated to a minor 
extent in securing the enactment of 
a taxing statute under a misappre¬ 
hension as to its validity, and who 
paid one tax thereunder wWle under, 
such misapprehension, is not estop¬ 
ped to question the validity of the 
act when later attempts to levy tax¬ 
es were made,-. . ~ 

Ky.—^Board of Levee Com’rs of Pul¬ 
ton County V. Johnson, 199- S.W. 8, 
178 Ky. 287, L.R,A.1918B 202. 

29. XJ.S.—^Flrst Nat. Bank of Gree- 
, ley V. Board of Corners of Weld 

County, Colo., Colo., 44 S.Ct. 385, 
264 U.S. 450, 68 L.Bd. 784—Mllheim 
V. Moffat Tunnel Improvement 
List., Colo., 43 act. 694, 262 U.S. 
710, 67 L.Bd. 1194. 

Cal.—Browning v. Reclamation Dlst. 
No. i08, 264 P. 651, 200 Cal. 799— 
Hershey' v. Reclamation List. No. 
108, 264 P. 642, 200 CaL 660. 

CoiurtitatioiiaSlty .of proceeding itself 
Under a statute providing for the 
construction of a public improvement 
and containing a provision to the ef¬ 
fect that objections not raised at a 
certain proceeding are deemed waiv¬ 
ed, it was held , that “objections ad¬ 
dressed to the proceeding, constitut¬ 
ing, or necessary to constitute, a 
compliance with the 'due process' 
clause of the state and federal con¬ 
stitutions are not waived by failure 
to urge the same before the legisla¬ 
tive branch' of the munlcli>ailty 
wherein the improvement proceed-, 
ings were had.^’ j 

Cal.—Southlands Co. v. City r of Saiq 
Diego, ,297, P.: .621, 626, 211 CaL 646. 

30, N.T.-r-Jahii v. Berzon, 8 N.T.S. 
2d 640, 256 * Ap'p.Dlv. 1028, appeal 


dismissed 21 N.E}.2d 694, 289 N^Y. 
808. 

Pa.—^Wilson V. S<*ool Dist. of Phll- 
. adelphia,;. 195 A. 90, 328 Pa. 226. 
12 C.J. p 772 note 92. 

inaction may constitute a 
waiver, where the party knov^ that 
others • are going ahe€Ld and makihg 
expenditures on the faith of the va¬ 
lidity of the claim again^ him, and 
the circumstances are suc^ as to 
: make-It inequitable to permit subse¬ 
quent invocation of a constitutional 
right which, he ^has failed to,,assert 
seasonably and ,^thin a reasonable 
time after” the claim arose." 

Pa.—Wilson V. School Dist. of Phil¬ 
adelphia, supra. 

ttocraiids of wiltahLe estoppel shown 
Persons who signed a petition to 
have ti^stees appointed, pursuant to 
statute,' so -that drainage ditches 
might be cleaned, and who'made no 
protest while the work of cleaning 
was being done other than to insist 
that the expense should be borne of 
the repair fund, which Was inade¬ 
quate, are equitably estopped, after 
completion of' the work which was 
, beneficial, to attack the validity of 
the statute under which the trustees 
were appointed cmd seeking in that 
manlier to prevent collection of the 
assessment. 

Iowa.—^Manley v. Headingto.n, 181 N. 
W. 781,191 Iowa 88. 

31. Tex.—^Parker v. Harris County 
Drain. Dist. No. 2, Civ.App., 148 S. 
W. 851. 

32. Ohio.—Counterman v. Dublin 
-Tp., 38 Ohio St. 616. 

•City of Cincinnati v. Board of 
Education of City School Dist of 
City of Cincinnati, 27 .N.E.2d 413, 
63 Ohio App. 649, appeal dismissed 
31 N.E.2d 440, 137 Ohio St 668. 
Tex.—^BDutcheson v.. Storrle, 61 S.W. 

■ 848, 92 Tex. 686, 71 AmuS.R. 884, 4,5 
L.RA. 289. 

12 C.J. p 772 note 88. , , . 

33. N.Y:—in re TuthUl, 67 N.B. 808, 

. 163. N.Y. 133, 79 Am.S.B. 674, 49 L. 

R.jL 781. . 

34. U.S.—^Bostwlck v. Baldwin 
‘ Drainage^'Dfe^^ aC.A.Pla., 162 F.2d 


1, certiorari denied 66 S.Ct 899, 327 
U.S. 798, 90 L.Ed. 1024. 

Ga.—City of Waycross v. Harrell, 1 
: S.E:2d 681, 69 Ga.App. 615, traiis- 
ferred, see 199 S.E. 119, 186 Ga. 
838. 

Neb.—Petersen- v. School Dist No. 
91 of Hamilton County, 246 N.W. 
728, 124 Neb. 893. 

Tex.—^Hickson v. City of Van Al- 
- stsme. Civ.App., 196 ,S.W.2d 671— 
Louisiana Ry. & Nav. Co. v. State, 
Civ.Appl, 298 S.W. 462, alfirmed. 
Com.App., 7 S.W.2d 71, rehearing 
denied 17 S.W.2d 467. ' 

Laches 

A landowner's application in 1940 
for certiorari to review apportion¬ 
ment proceeding, wherein township 
in 1933 apportioned taxes against 
owner’s lands, on ground that statute 
under which taxes were apportioned 
was repugnant to due process and 
equal protection clauses in federal 
Constitution was barred by laches, 
where owner had notice of apportion¬ 
ment in 1934 and did not question ap¬ 
portionment proceeding until after 
sale of lands for taxes in 1935. 

N. J.—^Luckenbach Terminals v. North 
Bergen Tp. Hudson County, 15 A.2d 
793, 126 N.J.Law 884. 

Bartioulaar periods held sufiloieiLt * 

(1) Over three years. 

N.Y.—^Leonhardt v. City of Yonkers, 
187 N.Y.S. 27. 196 App.Div. 234. 

(2) Twenty years. 

Iowa.—Smlttle v. Haag, 118 N.W. 869, 
140 Iowa 492. . 

In. XUinods 

(1) It has been held that one may 
object for first time to_ payment of 
taxes because of unconstitutionality 
of statute after pa^nnent of similar 
taxes for some years, tax authorities 
not having been misled, the doctrine 
of estoppel in pais being inapplicable. 
III.—^People V. Chicago^ B. & Q. R. Co., 

125 N.B. 310, 290 IlL 827. 

(2) It has been held, however, that 
a taxing law will not be held im- 
constitutional at the Instance of a 
taxing body which for years has ac¬ 
quiesced in its enactment. 

Ill.—^People V. Chicago, etc., R. Co., 
100 N.E. 35, 256 Ill. 388. 


for any. other purpose;^® afe also precluded from 
attacking the validity of the statute authorizing the 
improvement and the necessary tax or assessment. 

The failure to object, when notice-of a proposed 
assessment, and an opportunity to he heard, with re¬ 
spect thereto, are given, generally precludes a sub¬ 
sequent, questioning of the. constitutionality of the 
assessment, or statute authorizing it,29 particularly 
after funds are expended and obligations incurred 
on the faith of the validity of the proceedings.^o 
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or a taxing bpdy,35 from challenging the constitu- i 
tionality of the statute; but the. failure to raise, 
the constitutional question earlier will not preclude 
a taxpayer from thereafter , raising it where a stat¬ 
ute relating to suits for the recovery of taxes was 
not in existence at the earlier time.^6.5 Tax col¬ 
lectors and their sureties are estopped to deny the 
validity of collections already made.^® Similarly, 
those who have collected a tax, such as a sales tax, 
under the authority of a statute, are estopped to 
question the constitutionality of such statute but 
a vendor who has refused to collect the sales tax 
and pay it over is not precluded from questioning 
the validity of the act on the ground that he is an 
officer charged with the duty of collecting taxes*S7.5 

The doctrine of estoppel will not be applied to 
one who has done nothing to encourage the legis¬ 
lation, or the incurrence of expense on the faith 
of the unconstitutional law,*^ and who was not 
benefited thereby.^^ Even persons to whom the 
doctrine of estoppel applies are not concluded as to 

85. S.D.—Sanborn Cotmty v. Bsta- 
brook, 207 N.W. 164. 49 S.D. 860. 

AB to olaim for additioiial taxas 
A city which has demanded and re¬ 
ceived taxes for several years, un¬ 
der an unconstitutional act, is es¬ 
topped to claim additional taxes for 
those years, on the theory that the 
act Is unconstitutional. 

Pa,—^Philadelphia v. Rldgre Ave- R. 

Co.. 21 A 982, 142 Pa. 484. 

35.5 TJ.S.—^Lamborn & Co. v. XJ. S., 

Cust & PatApp., 104 F.2d 75, cer¬ 
tiorari denied 60 S.Ct. 115, 808 U.S. 

589, 84 I*.Sd. 493. 

88^ Tenn.—Wilson v. State, 1 Lea 
316—Chandler v. State, 1 Lea 296. 

87. Conn.—Spencer v. Consumers’ 

Oil Co., 162 A 28, 115 Conn. 554. 

Utah.—Tlte v. State Tax Commission, 

57 P.2d 784, 89 Utah 404. 

37.5 Ohio.-Andrews v. Tax Com¬ 
mission of Ohio, 21 ir.Si.2d 106, 135 
Ohio St. 874. 

38. Ga.—Sellers v. Cox, 56 S.B1. 284, 

127 Ga. 246. 

Ohio.—Tone v. Columbus, 39 Ohio St. 

281, 48 AxuR. 488. 

paying flivt assassmexits under a. 
statute does not estop one to attack 
the validity of the statute. 

Term.—Obion County v. Coulter, 284 
S.W. 872, 158 Teun. 469. 

89. S.D.—^Woods Bros. Const. Co. v. 

Board of Cbm’rs of Yankton Coun¬ 
ty, 225 N.W. 228, 55 SJD. 161. 

40. Ga.—Sellers v. Cox, 56 S.S1. 284, 

127 Ga, 246. 

41. Md.—Somerset County v. Poco- 
moke Brldire Co., 71 A 462, 109 Md. 

1, 16 Ann.Ca»s. 874. 


actsr not done strictly within the purview of the 
invalid act/® or as to matters that yet remain to'be 
done in . the future under the act,^’^ or as to the 
expenses not yet incurred.^2 The fact that a tax¬ 
payer, by his acts or omissions, might be precluded 
from attacking a statute will not preclude him from 
attacking a tax under another statute, or an inde¬ 
pendent 8nd separable provision of the same stat- 
ute.4S 

Workmen's compensation acts. An employer who 
has elected to accept a workmen’s compensation act 
has been held to have waived the right to invoke 
constitutional objections to it,^^ or to any part of 
it,^5 and, by accepting its benefits, to be estopped 
to deny its validity.^® Certainly, where a state, al¬ 
though it has power to require all employers to 
insure in the state fund, grants an option, an em¬ 
ployer exercising such option cannot challenge the 
constitutionality of the conditions imposed there- 
on.^*^ Where, however, the act is mandatory, an 
employer has been held not to have waived his right 

that the filing of an election by the 
employer subjects him to the act 
then existing and to all acts emenda- 
tory thereof. 

Mich.—Cooley v. Bolce Bros., 222 N. 
W. 768, 245 Mich. 825. distinguish¬ 
ing Brenner v. Heruben, 176 N.W. 
228, 170 Wis. 565. 

Judicial investigation of facts 
An employer who has elected to ac¬ 
cept the act cannot challenge it on 
the ground of failure to provide for 
independent judicial investigation of 
facts. 

Wis.—Booth Fisheries Co. v. Indus¬ 
trial Commission, 200 N.W. 775, 186 
Wis. 127, stormed 46 S.Ct. 491, 
271 U.S. 208, 70 L..Bd. 908. 

71 C.J. p 302 note 20. 

45. Conn.—Palumbo v. George A 
Fuller Co., 122 A 68, 99 Conn. 858. 
Mich.—^Flanigan v. Reo Motors, 1 N. 

W.2d 572, 300 Mich. 859. 

71 C.J. p 802 note 18. 

46L Mich.—Nicholas v. St Johns 
Table Co., 5 N.W.2d 442, 302 Micb. 
503—^Flanigan v. Reo Motors, 1 
N.W.2d 572, 300 Mich. 859—Cooley 
V. Boice Bros., 222 N.W. 768, 245 
326. . 

Tex.—SngUsh Freight Co. v. Knox, 
Civ.App., 180 S.W.2d 683, error re¬ 
fused. 

Wis.—^Bergren v. Staples, 67 N.W.2d 
714, 263 Wis. 477. 

71 C.J. p 302 note 19. . 

Employes held not estopped 
Fla.—Lollie v. General American 
Tank Storage Terminals* 84 So.2d 
8.06, 160 Fla. 208. 

47. Utah.—Salt Lake City v. Indus¬ 
trial Commission, 199 P« 152, 58 
Utah 814, 18 A.L.R. 259. 


Va—^Southern Ryt Co. v. City of 
Richmond, 8 S.m2d 271, 175 Va 
808, 127 AL.R 1368. 

12 C.J. p 772 note 94. 

42. Ga—Sellers v. Cox, .56 S.B. 284, 
127 Ga 246. 

43. Ark.—Corpus Juris Secundum 
quoted la Terry v. Thornton, 188 
S.W.2d 787, 791, 207 Ark. 1019. j 

Conn.—Underwood Typewriter Co. v. | 
Chamberlain, 102 A 600, 92 Conn. 
199. 

Ky.—^Board of Levee Com’rs of Ful¬ 
ton County V. Johnson, 199 S.W. 8, 
178 Ky. 287, L.R.A1918F 202. 

44. U.S.—Slick V. Hamaker, C.CA. 
Kan., 28.F.2d 108. 

Conn.—Uva v. Alonzy, 163 A 512, 116 
■ Cona 91—Palumbo v. G6orge A 
Puller Co., 122 A 63, 99 Conn. 368. 
Ill.—Central Pattern. & Foundry Co. 
V. Industrial Commissidn, 29 N.B. 
2d 611, 374 Ill. 800. 

^is.—Great Atlantic & Pacific Tea. 
Co, V. Hattie, 236 N.W. 675, 206 
7—^Town of New Holstein v. 
Daun, 209 N.W. 696, 191 Wla 93 
—Rosandlch v. Chicago, N, S. & M.- 
R. Co.. 201 N.W. 891, 186 Wis. 184. 
71 C.J. p 802 note 17. 

Amendment to act ^ 

(1) An employer having elected to 
accept a compensation act may ques¬ 
tion the constitutionality- of -an 
amendment thereto where after it be¬ 
came effective he had no option un¬ 
der the act to withdraw therefrom 
until a datd subsequent to his em¬ 
ployee’s injury. 

Wia—^Brenner v. Heriiben, .176 N.W. 
228, 170 Wis. 666. 

(2) The contrary, however, Jhas 
been held under an act providing 
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to question its constitutionality by accepting and 

complying with its insurance provisions.^8 An em¬ 
ployer who submits, without objection to the juris¬ 
diction of the industrial commission waives his 
right to insist that the statute purporting to confer 
such jurisdiction was an invasion of his constitution¬ 
al right.^^ 

While it has been held that the acceptance of the 
provisions of the workmen’s compensation law will 
not es^op an employee to challenge the validity of 
the law where such acceptance is compulsory,4^-5 
an employee who has voluntarily elected to accept 
a workmen’s compensation act has been held to 
have waived the right to question its validity.^® 
Accordingly, an employee, or his dependent, receiv¬ 
ing benefits,or claiming compensation,5^ under 
the act, may not attack its constitutionality, although 
it has been held that he may attack a clearly sepa¬ 
rable part of it, under which he has taken no ben- 
efit.52 
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An insurance carrier voluntarily executing an 
insurance contract under a workmen’s compensa¬ 
tion act thereby assents to its provisions relating 
to the manner of pa 3 rment, and is in no position to 
question their constitutionality.^^ However, where 
a statute has been declared unconstitutional in an¬ 
other case, the fact that the industrial commission 
accepted premiums based on the statute does not 
estop it to assert the invalidity of the statute.^^-® 

c. Participation in Civil Proceedings 

Participation without objection in judicial or quasi* 
Judicial proceedings otherwise unconstitutional may op* 
erate as a waiver of the right to assert a constitutional 
right or to challenge the constitutionality of a statute. 

Participation without objection in judicial or 
quasi-judicial civil proceedings otherwise unconsti¬ 
tutional may operate as a waiver of the right to 
assert a constitutional right or to challenge the 
constitutionality of a statute.®^ In civil proceedings, 


40. U.S.—Obrecht-Lynch Corpora¬ 

tion V. Clark, D.C.Md., SO P.2d 144. 

N.T.—^Robinson v. Robins Dry Dock 
& Repair Co.. 198 N.T.S. 99, 104, 
204 App.Dlv. 578, reversed on other 
grounds 144 N.B. 679, 238 N.T. 271, 
8$ A.Xi.R. 1310, reafgument denied 
147 N.m 171, 239 N.Y. 604, error 
dismissed Robins Dry Dock & Re¬ 
pair Co. V. Robinson, 46 S.Ct. 636, 
271 U.S. 649, 70 KEd. 1131. 

Wis.—Wendlandt v. Industrial Com¬ 
mission, 39 N.W.2d 864, 256 Wis. 
62. 

40. Ill.—Carterville & Big Muddy 
Coal Co, y. Industrial Commission, 
136. N.B. 726, 303 Ill. 396—Taylor 
Coal Co. V. Industrial Commission, 
134 N.B. 172, 301 Ill. 648—Chicago- 
Sandoval .Coal Co. v. Industrial 
Commission, 134 N.E. 158, 301 Ill. 
389—^Taylor Coal Co. v. Industrial 
Commission, 134 N.E. 169, 301 Ill. 
381. ' 

71 C.J. p 803 note 23. 

40.6 Mich.—Dation v. Ford Motor 
Co., 22 N.W.2d 262, 314 Mich. 162. 

60. Ariz.—^Ison v. Western Vegeta¬ 
ble Distributors, 59 P.2d 649, 48 
Ariz. 104. 

Conn.—^Ura y. Alonzy, 163 A. 612, 116 
Conn. 91. 

Ky.—^Jennings v. Vincent’s Adm'x, 
146 S.W.2d 687, 284 ky. 614. 
Mich.-*;resiek y. Banlleld, 282 N.W. 
429,„286 Mich. 440. 

Mo.—De May y. Liberty Foundry 
Co., ,87 S.W.2d 640, 827 Mo. 495. 

Tenn.—^Battle Creek Coal & Coke Co. 
v. Martin, 290 S.W. 18, 166 Tenn. 
34. 

Buie applied to minor employee 

Mich.—^Thomas y. Morton Salt Co., 
236 N.W. 846, 268 Mich. 618, certio¬ 
rari denied 52 S.Ct 8 , 284 U.S. 619, 


76 Lr.Ed. 628, supplemented 242 N. 
W. 236, 268 Mich. 281. 

50.6 Wis.—^Beck v. Hamann, 66 N. 
W.2d 837, 268 Wis. 131. 

51. Idaho.—^Brady v. Place, 242 P. 
814, 41 Idaho 747. 

Ind.—Swing V. Kokomo Steel & Wire 
Co., 126 N.E. 471, 76 Ind.App. 124. 
N.D.—^Ethen v. North Dakota Work¬ 
men's Compensation Bureau, 244 N. 
W. 32, 62 N.D. 894. 

Tenn.—^Battle Creek Coal & Coke Co. 
V. Martin, 290 S.W. 18, 165 Tenn. 
34. 

Wis.—^Derong v. Industrial Commis¬ 
sion, 244 N.W. 691, 209 Wis. 88. 

71 C.J. p 303 note 24. 

52. Mo.—^Kristanik v. Chevrolet Mo¬ 
tor Go., 70 S.W.2d 890, 886 Mo. 60. 

63- Tex.—U. S. Fidelity & Guaranty 
Co. V. Nettles, Clv.App., 21 S.W. 
2d 31, reversed on other grounds, 
Com.App., 36 S.W.2d 1046. 

635 Ohio.—Westenberger v. Indus¬ 
trial Commission of Ohio, 20 N.E.2d 
. 262, 136 Ohio St. 211. 

Status of partners as employees 
Where statute which provided that 
members of partnerships should be 
Included as employees within Work¬ 
men's Compensation Act was declar¬ 
ed unconstitutional, fact that Indus¬ 
trial Commission had accepted premi¬ 
ums based on partnership payroll 
which included salary of deceased 
partner-employee, did not estop the 
commission to assert the invalidity of 
the statute against widow of deceas¬ 
ed. 

Ohio.—Westenberger v. Industrial 
Commission of Ohio, 20 N.E.2d 252, 
135 Ohio St. 211. 

54. HI. —Oorpus Jrnziz cited in Shoal 
Creek Coal Co. v. Industrial Com¬ 
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mission, 138 N.E. 218, 219, 806 HI. 
551. 

N.J.—^In re Allison's Estate, 152 A. 
6, 107 N.J.Bq. 197. 

N.T.—Cushman v. McGoldrick, 126 N. 
T.S.2d 841. 

Ohio.—Corpas yuxla quoted in Scott 
V. City of Columbus, 142 N.B. 26, 
28. 109 Ohio St. 193. 

Tex.—Oorpus Juris quoted in Gulf 
Refining Co. v. Bonin, Clv.App., 242 
S.W. 776, 779. 

12 C.J. p 773 note 3. 

Arbitration proceedings 

(1) Where Director of State Game 
and Fish Department participated in 
arbitration, pursuant to statute, of 
claim for loss of sheep allegedly 
killed by bear, the constitutionality 
of statute on ground that it provid¬ 
ed for compulsory arbitration could 
not be challenged by state for the 
first time on writ of error to review 
summary Judgment dismissing peti¬ 
tion to review arbitration award. 
Colo.—^People ex rel. Kimball v. 

Crystal River Corp., 280 P.2d 429. 

(2) However, the fact that tax¬ 
payer who objected to an assessment 
demanded arbitration did not ‘‘es¬ 
top” the taxpayer subsequently to 
attack award in equity as void on 
ground that assessment of taxpay* 
er's property at more than assess¬ 
ment of other similar property was 
violative of right of taxpayer to 
equal protection of the law guar¬ 
anteed by federal Constitution. 

Ga.—^Montgomery v. Suttles, 18 S.E. 
2d 781, 191 Ga. 781. 

Publlo trinities oonmtlssloa 
Railroad company which partici¬ 
pated in hearing before public util¬ 
ities commission could not claim 
that order for hearing was not due 
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the acts of the parties to the litigation which by fair 
inference aclmowledge the validity of a statute are 
binding, and will preclude such parties from at¬ 
tacking such statute as unconstitutiohal.55 Thus, a 


party seeking to-enforce a statute, or to avail him¬ 
self of its provisions in a proceediiig, may not ques¬ 
tion its constitutionality,®® although it has been 


process of law as reatilred by Four¬ 
teenth Amendment. 

Ill.—State Public Utilities Commis¬ 
sion V. Lake Erie & W. R. Co., 115 

K. E. 619, 277 Ill. 674, affirmed Lake 
Erie & W. R, Co. v. State Public 
Utilities Cpmmission of Illinois ex 
rel. Cameron, 39 S.Ct. 345, 249 

U.S. 345, -ea L.Ed. 684. 

94ght to Inry trial 

(1) The right to a jury trial may 
be waived. . 

Fla.—^In re Shambow*s Estate, 15 So. 

. 2d 337. 163 Fla. 762. 

(2) Butjt may^be waived only by 
affirmative action as by participating 
in the trial without demanding a 
jury. 

Mo.—^Barker v. St. Louis County, 104 
S.W.2d 371, ‘340 Mo, 986. 

AotloiL against state 

The legislature, in granting the 
privilege of suing the state, may im¬ 
pose any conditions it deems proper, 
and one accepting such privilege is 
estopped to question the validity of 
the enactment. . ^ 

N.Y.—Ross Y. State, 173 N.Y.S. 656, 
186 App.Div. 156. 

CoxLseiLt to entry of decree 

A party to proceeding wherein de- 
.cree was entered with his consent 
cannot claim that such decree • re¬ 
stricts his freedom of speech, as he 
waived right thereto and consented to 
limitations thereon within scope of 
decree. 

U.S.—In re George P. Nord Bldg, 
Corp., C.C.A.I1L, 129 F.2d 178, cer¬ 
tiorari denied Kausal v. 79 th and 
Escanaba Corp., 63 S.Ct. 75, 317 
U.S. 670, 87 L.Ed. 638, 

Conduct held not to oonstitute waiv¬ 
er • . 

A dam company did not waive its 
constitutional rights, as basis for 
objecting to finding of federal power 
commission that dam would be an ob¬ 
struction to navigable stream and to 
interstate commerce, by requesting a 
finding that the commission was 
without jurisdiction of the dam and 
applying for a minor-part license. 
U.S.—U. S. V. Appalachian Electric 
Power Co., C.C.A.V^, 107 F.2d 769, 
reversed on other grounds 61 S.Ct; 
291, 811 U.S. 877, 86 ^.Ed. 2jlS, re¬ 
hearing denied 61 S.Ct. 648, 812 
U.S. 712, 85 L.Bd. 1143, petition de¬ 
nied 68 S.Ct 67, 317 U.S. 694; 87 

L. Ed. 487. ; 

S5. U.S.—^U. S, V. Nudelman, C.C.A. 
IlL, 104 F.2d 549, certiorari depied 
NUdelman v. U. S., 60 S.Ct 115, 308 
U.S. 689, 84 .L.Bd. 493. 

Cal.—Zeibak v. Kasser, 82 P.2d 876, 
12 Cal;2d 1. 


•Pla.—^Arex Indem. Co. v. Radin, 77 
So.2d 839. 

Ill.—^Layton v. Layton, 122 N’.E.2d 
68i; 4 I11.2d 241—Continental Paper 
Grading Co. v. Howard T. Fisher & 
Associates, Inc., 116 H.E.2d 291, 1 
.I11.2d .37, appeal transferred, see 
120“ N.E:2d 577, 3 Ill.App.2d 118— 
Taylor Coal Co. r. Industrial Com¬ 
mission, 134 H.E. 172, 301 Ill. 548 
—Coiptui J'iuis cited in* Taylor 
Coal Co. V. Industrial Commission, 
ik-i^.E. 169, 172, 301 Ill. 381— 
Chlcago-Sandoval Coal Co. v. In¬ 
dustrial Commission, 134 H.E. 158, 
301 m. 389—Shoal Creek Coal Co. 

V. Industrial Commission, 133 N.E. 
218, 300 Ill. 561-Sutter v. People's 
Gaslight & Coke Co., 120 H.E.. 662, 
284 Ill. 634. 

Kan.—Johnson v. Schrepel, 68 P.2d 
51. 144 Kan. 111. 

Mass.-rCahalan v.- Department ; • of 
Mental Health, . 28 lSr.E.2d-318, 804 
Mass. 360. 

N.Y.—^William Brandt & Co. v. Well, 
186 N.Y.S. 497, 113 Misc. 320. 

Pa.—^Bell Telephone Co. of Pennsyl¬ 
vania V. Driscoll, Cbm.PL, 47 
Bauph.Co. 211. 

12 C.J. p 778 note 4. 

CoBLCodlng necessity of statute 
Objection to act providing for sew¬ 
er district on ground it was not nec¬ 
essary for public welfare was waiv¬ 
ed, where subsequently need was 
conceded.. 

Mo.—State ex rel. Gentry v. Curtis, 
4 S.W.2d 467,. 819 Mo. 816. 

Validity not acknowledged 

(1) Landowner, who originally 
sought recovery of land appropriat¬ 
ed by levee district, was not estop¬ 
ped subsequently to claim unconsti¬ 
tutionality of appropriation. 

La.—New Orleans Land Co. v. Board 
of Levee Corners of Orleans Levee 
Dist, 182 So. 121, 171 La. 718, af¬ 
firmed 61 S.Ct. 646, 283 U.S. 809, 76 
L.Ed. 1427. 

(2) A power company which insti¬ 
tuted proceedings before the state 
public service commission for ap¬ 
proval of a contract which it had 
made with the Tennessee Valley Au¬ 
thority, was held not thereby estop¬ 
ped to question the constitutionality 
of the statute creating the author^ 
iy and giving it the power to make 
such contracts. 

U.S.—Ashwander v. Tennessee Valley 
Authority, Ala.,. 56 S.Ct 466, 297 
U.S.' 268, 80 L.Ed. 688, rehearing 
denied 66 S.Ct 688,. two cases, 
297 U.S. 728, „.80 L.Bd. lOi;, and 
mandate confohned to, D.C., 14 F, 

^ Supp. il. 


(3) Fact that constitutionality of 

statute under which the state water 
policy commission granted permit for 
erection of dam was not raised in 
certiorari proceeding to review the 
action of the commission in granting 
pexmlt did not preclude town from 
raising such question ifi subsequent 
proceeding to restrain construction of 
the dam. ; 

N.J.—^Mayor and Board of Aldermen 

of Town of Boonton v. Fay, 21 A2d 
364, 130 N.J.Eq. 66, reversed on 
other grounds 21-A.2d 769, 180 N. 
J.Bq. 191. 

(4) Other circumstances. 

Pa.—Colonial Trust Co. v. Goldsmith, 
49 Pa.Dist. & Co. 687, 32 DeLCo. 
126. 

Be. U.S.—^Frost V. Corporation Com¬ 
mission of State of Oklahoma, Okl., 
49' act. 286, 278 U.S. 616, 73 L. 
Ed. 483—^Buck v^ Kuykendall, 
Wash., 46 S.Ct. 824, 327, 267 U.S. 

I ‘ 307, 69 L.Ed. 623, 88 A.L.3EI. 286— 
Hurley v. Commission of Fisheries 
of Virginia, Va., 42 S.Ct. 88, 267 

U. S. 223, 66 L.Ed. 206—Wall' v. 
Parrot Silver & Copper Co., Mont, 

^ 87 S:Ct 609, 244 U.S. 407, 61 L.Bd. 
1229. 

Southern Motorways v. Perry, B. 
C.Ga., 39 F.2d 146. 

Ala.—^Board of Ed. of Choctaw 
County V. Kennedy, 66 So.2d 611, 
266 Ala. 478. 

Ariz.—^Haggard v. Industrial Com¬ 
mission, 223 P.2d 916, 71 Arlz. 91 
—^I«on V. Western Vegetable Dis¬ 
tributors, 69 P.2d 649, 48 Ariz. 104 
—Corpus Juris quoted in, Stuart v. 
Norviel, 226 P. 908, 909, 26 Ariz. 
493. 

CaJ.—^People v. Zemansky, 176 P. 408, 
178 Cai. 803. 

Foster v. Superior Court In and 
for Los Angeles County, 79 P.2d 
144, 26 CaLApp.2d 230. 

Conn.—^Florentine v. Town of Darien, 
116 A.2d 828, 142 Conn. 416—Pic¬ 
colo V. Town of West HAven, 181 
A. 616, 120 Conn. 4'49—^Rindge v. 
Holbrook, 149 A. 231, 111 Conn. 72. 
Fla.—Carlton, for Use of Duval Coun¬ 
ty, V. Fidelity & Deposit Co. of 
Maryland, 164 So. 317, 118 Fla. 63 
—^Morrison v. Braddock, 131 So. 
124, 100 Fla. 1152. 

Idaho.-^Ooxpus Juris dted In Brady 

V. Place, 942 P. 314, 816, 41 Idaho 
747. 

Iowa.—^Doyle v. .Wilcockson, 169 N. 

W. 241, 184 Iowa 767. 

BAn.—Willoughby v. Willoughby, 283 
P.2d 428, 178 Kan. 62—^Frazier v. 
Ford, 27 P.9d 267. 188 Kan. 661. 
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hdd that one, proceeding under a statute, who ac- One who has unsuccessfully invoked the aid of 
tually received no- benefits,^7 or who proceeded un- a statute in a proceeding cannot later attack its 
der the statute because of legal compulsion,is constitutionality,^® in an appeal from the adverse 
not so estopped. decision,®® or in a subsequent proceeding in which 


life.—Snelson v. Culton, 42 A,2d 505, 
141 Me. 242—Application of Casco 
Castle Co., 42 A.2d 43, 141 Me. 222. 
Mass.— Barnes v. City of Springrfield, 
168 1T.E. 78, 268 Mass. 497, certio¬ 
rari denied BO S.Ct. 246, 281 XJ.S. 
732, 74 InBU. 1148—^Bogigian v. 
Long, 143 N.B. 671, 248 Mass. 546. 
Ifo.—Corpus J\ixi8 cited la. Oren v. 
Swift & Co., 51 S.W.2d 69, 61, 380 
Mo, 869—State ex rel. Meyer v. 
Woodbury, 10 S.W.2d 524, 321 Mo. 
276—State ex reL Waterworth v. 
Harty, 213 S.W. 443, 278 Mo. 685. 
jjeb.—Sommerville v. Board of 

Com’rs of Douglas County, 216 N. 
W. 816, 116 Neb. 282, reheard 221 
. K.W. 433, 117 Neb; 607—La Borde 
V. Farmers' State Bank of Millard, 
215 N.W. 659, 116 Neb. 33. 

N.T.—In re City of Syracuse, 120 N. 
E. 203, m N.T. 201. 

Atkins V. Herte Drivurself Sta¬ 
tions, 260 N.YlS. -783, 287 App.Div. 
81. affirmed 185 N.B. 408, 261 N.T. 
852, affirmed 54 S.Ct. 437, 291 U.S. 
641. 78 L.Ed. 1082. 

Andrewt v. Empire City Racing 
Ass’n, 9 N.Y.S,2d 987, 170 Misc. 
838. 

Diocese of Rochester v. Planning 
Bd. of Town of Brighton, 141 N.Y^ 
S.2d 487. 

Ohio.—State ex rel. Kurtz v. Shaffer, 
99 N.B.2d 479, 155 Ohio St. 491. 

Okl.—^Hancock v. Hamage, 42 P.2d, 
630, 171 OkL 174. 

Pa—Commonwealth ex rel. v. May- 
emlk, 72 Pa.Dist & Co. 10, 98 
Plttsb.Leg.J. 218. I 

Tex.—Corpus Juris Seouadum cited 
la Becton v. Dublin, Cly.App., 163 
S.W.2d 907, 911, error refused. | 
Wis.— Zweig v. Industrial Commis¬ 
sion, 69 N.W.2d 440, 269 Wis. 324 1 
—Thomson v. Public Service Com- j 
mission of Wisconsin, 294 N.W. 517, 
286 Wis. 157. 

12 C.J. p 778 notes 6, 6. ! 

OUeat miag for chaage of attoraey 

(1) A client seeking substitution of 
attorneys may hot question the con-! 
stitutionallty of the statute author¬ 
izing the court in the substitution of 
an attorney hired on a contingent 
basis to determine the amount of 
payment of the fees of the attorney.. 
Cal.—Tracy v. MacIntyre, 84 P.2d 

626, 29 Cal.App.2d 145. 

(2) However, client, filing appli¬ 
cation for change of attorney under 
authority of statute providing for a 
court order of substitution, did not 
waive his right to challenge amend¬ 
ment to such statute requiring court 
ordering substitution in case in which 
fee of attorney is contingent to de¬ 


termine amount and terms of pay¬ 
ment of fee, where, before attorney 
had filed an affidavit regarding legal 
service performed by him, client filed 
objections to cowt fixing attorney's 
feei 

Cal.—^Echlin v. Superior Court in and 
for San Mateo County, 90 P.2d 68, 
13 Cal.2d 868, 124 A.L.R. 719. 
Statute creating oouzt 
Plaintiff filing a suit in the gen¬ 
eral sessions court of county assert¬ 
ed validity of jurisdiction of court 
and could not thereafter complain 
that act by which court' was created 
was unconstitutional in allowing time 
in which to perfect an appeal from' 
the court contrary to the general law. 
Tenn.—^Hunter v. Jones, 189 S.W.2d 
825, 182 Tenn. 698. 

Appeal by vlztae of statute 

<1) It has been held that one who 
prosecutes an appeal by virtue of a 
statute is estopped to deny its con¬ 
stitutionality. 

Conn.—^West v. Egan, 115 A..2d 322, 
142 Conn. 487. 

D.C.—^Pulton Waterworks Co. v. 
Bear Llthia Springs Co., 47 App. 
D.C. 437. 

R.I.—^De Prete v. Farm Bureau Mut 
Auto Ins. Co., Ill A.2d 887. 

(2) However, it has also been held 
that resort to an appeal authorized 
by law does not in itself preclude an 
attack on validity of law in a subse¬ 
quent independent proceeding, and, 
except where circumstances show 
waiver or estoppel, the question pre¬ 
sented when such a course is at¬ 
tempted must be resolved on the 
principle of election of remedies. 
Conn.—^National Tranep. Co. v. To- 
quet, 196 A 344, 128 Conn. 468. 
CosLseat to sue TTnited States 
Where the United States places 
conditions on consent to be sued, a, 
plaintiff may not. in a suit brought on 
that consent, contest the constitu¬ 
tionality of the conditions imposed.! 
U.S.—^Upchurch Packing Co- v. U.. S., 
C.C.AGa., 151 F.2d 983, certiorari 
denied 66 S.Ct. 960, 327 U.S. 803, 
90 L.Ed. 1028. 

Buie held inapplicable 

(1) Where action seeking to com¬ 
pel superintendent of state reform¬ 
atory and state personnel director to 
return, plaintiff to his employment, 
as guard at reformatory wlithln clas¬ 
sified service of the state and to 
restore him to roater of state em-' 
ployees was an action independent .of 
the merit system law, a ruling, dis¬ 
missing amended complaint on 
ground' that one could not appeal 
to the courts under a statute and on 
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that appeal claim a statute to be in 
valid was error. 

Conn.—^Turrill v. Erskine, 54 A 2d 
494, 134 Conn. 1>6. 

(2) Where complainants claimed 
through common ancestor's second 
marriage and a statute legitimizing 
issue of such marriages, defendants, 
claiming under same ancestor's first 
marriage, and not relying on the 
statute, are not estopped to deny its 
validity. 

Tenn.—Wilson v. Wilson, 195 S.W. 
173, 137 Tenn. 690. 

(3) Where a gas company had filed 
a petition, as provided by statute, to 
review the rates fixed by the city, as 
authorized by the same statute, but 
the city Ignored the petition, insti¬ 
tuted a suit against the gas company 
concerning the same subject matter, 
treated the petition as a nullity for 
four years, and did not change its 
position in reliance on the petition, 
the gas company was not estopped 
to assert unconstitutionality of law 
authorizing ordinance and Invalidity 
of ordinance. 

Ill.—Mills V. People's Gaslight & 
Coke Co., 158 N.^ 814, 827 Ill. 608. 

57. U.S.—Women's Kansas City St. 
Andrew Soc. v. Kansas City, Mo., 

’ C.C.AMO., 58 F.2d 593. 

sa U.S.—New York Life Ins. Co. v. 
Armenian-American Building & 
Loan Ass'n, D.C.Pa., 17 F.Supp. 
694. 

N.J.—^New Jersey Bell Tel. Co. v. 
Communications Workers of Amer¬ 
ica, N. J. Traffic Division No. 55, 
CIO, 76 A2d 721, 5 N.J. 364. 

sa U.S.—^United Fuel Gas Co. v. 
Railroad Commission of Kentucky, 
Ky., 49 S.Ct. 160, 278 U.S. 300, 73 
L.Ed. 390. 

Me.—^Application of Casco Castle Co., 
42 A.2d 43. 141 Me. 222. 

Pa—^Northern Pennsylvania Power 
Co. V. Pennsylvania Public Utility 
. Commission. 200 A 866, 132 Pa. 
Super. 178, reversed on other 
grounds 5 A.2d 138, 333 Pa. 265— 
Montgomery County Bar Ass'n v. 
Einalduccl. 197 A 924, 329 Pa 296. 
Time of raising constitutional ques¬ 
tion see infra S 96. 

eOk D.C.—ECirsh v. Block, 267 F. 614, 
60 APP.D.C. 66, 11 AL.R. 1238, 
certiorari denied Block v. Hirsh, 
41 S.Ct 13, 264 U.S. 640, 65 L.Ed. 
452, and reversed on other ground.s- 
41 S.Ct 458, 266 U.S. 135, 65 L.Bd. 
865, 16 AL.R. 165. 

Pa—Taylor v. Haverford Tp., 149 A. 
639, 299 Pa 402. 
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the statute previously invoked is involved but an 
unsuccessful assertion by a party, in one action, of 
the unconstitutionality of a statute, does not estop 
such party in a subsequent action to assert the va¬ 
lidity of the statute.®^ 

The right of a party otherwise entitled to attack 
a statute may not be waived for him by the action 
of the court in offering to dispense with the require¬ 
ment alleged to be unconstitutional.^^ Further, one 
prosecuting a right of action by virtue of a statute, 
under a particular construction, is not estopped to 
question the constitutionality of the statute when it 
is later differently construed by the court nor is 
one precluded from attacking a statute which was 
the basis of a ruling rejecting certain evidence on a 
former trial, even though no objection as to con¬ 
stitutionality was made at that time.®5 It has been 
held that one may waive the right to raise a con¬ 
stitutional question by taking an appeal to a court 
that lacks jurisdiction over such questions.®® 

Estoppel as to defendant. The rule of estoppel ap¬ 
plies not only to the plaintiff in a cause, but also 
to a defendant who has claimed a right or benefit 


tmder the statute,®^ or who has appeared as a party 
to the suit without objecting to the validity of 
the statute involved,®® at least if he has thereby 
induced the other party to alter his position to his 
disadvantage.®® 

Challenge of jurisdiction of the court. A person 
invoking the jurisdiction of a court may not deny 
the validity of a statute conferring such jurisdic¬ 
tion,*^® and the acceptance by parties in interest of 
emoluments to which they are entitled, and which 
are obtained through judicial proceedings to which 
they are not parties, also estops them to deny the 
jurisdiction of the court in which such proceedings 
were instituted but one appearing specially to 
object to the proceedings of the court, as based on 
an unconstitutional act, is not so estopped.^® 

Independent provisions. While one seeking to 
enforce one section of a statute or statutes in a 
proceeding may not urge the invalidity of another 
section of the same legislative unit, if the invalidity, 
if established, might also render invalid the section 
relied on,^® he may attack the constitutionality of 


WitlLoub prejudlc* 

Rule stated in the text applies 
even though the claim filed contains 
a statement that it Is submitted 
without prejudice to the right to at¬ 
tack the validity of the statute. 

Wis.—^Pera v. Village of Shorewood, 
186 N.W. 623, 176 Wis. 261. 

Appeal from tnteniiediate court 
Petitioner having invoked remedy 
under statute, and not raised uncon¬ 
stitutionality thereof in original pro¬ 
ceeding, or on appeal to inteimedi- 
ate court except in argument, uncon- 
stltutlonality was not considered on 
appeal to highest state court. 
Conn.—'Appeal of Holley, 147 A, 800, 
110 Ck>mi. 80. 

61. Conn.—Coombs v. Larson, 162 A. 
297, 112 Conn. 236. 

—^Regan v. Dickmann, 207 S.W. 
792. 

Xn federal court 

United Fuel Gas Co. v. Rail¬ 
road Commission of Kentucky, Ky., 
49 S.Ct 150, 278 U.S. 300, 73 UBd. 
390. 

Having pursued remedy on. bond, 
in accordance with a statute, one is 
precluded from subsequently attack¬ 
ing the constitutionality of thp stat¬ 
ute.—Dodd V. Thomas, 69 Mo. 864— 
12 C.J. p 774 note 17. 

€2. Mich.—Cote V. Highland Park, 
189 KW. 69, 178 Mich. 201. 

63.. N.T.—In re Cullinan, 81 N.Y.S. 
567, 82 App.Div. 445. 

64. U.S.—^International Steel & Iron 
Co. V. National Surety Co., Tenn.,^ 


66 act 619, 297 U.S. 667, 80 L..Bd. 
961. 

65. Ga.—Southern Cotton Oil Co. v. 
Raines, 156 S.K 484, 171 Ga. 164. 

ee. Ill.—Chicago-Sandoval Coal Co. 

V. Industrial Commission, 134 N.B. 

158, 301 IlL 389—McDonald v. City 
of Spring Valley, 120 N.B. 476, 285 
Ill. 62, 2 A.L.R. 1359—People v, 
Vaughan, 118 N.B. 479, 282 IlL 163 
—Pittsburg, etc,, E. Co. v. Chicago, 
89 N.E. 1022, 242 IlL 178, 184 Am. 
S.R. 316, 44 L..R.A..N.S., 868— 

Bames v. Drainage Corners, 77 N. 
B. 1124, 221 lU. 627. 

People V. Lieoni, 198 HLApp. 876. 
12 C.J, p 774 note 14 [a], 

67. Idaho.—^Henderson v. Twin 

Palls County, 80 P.2d 801, 69 Idaho 
97, appeal dismissed 69 S.Ct 149, 
305 U.S. 568, 83 L.Bd. 1508. 

Iowa.—^Doyle v. Wilcockson, 169 N. 

W. 241, 184 Iowa 767. 

B:an,—Willoughby v. Willoughby, 283 
P.2d 428, 17$ Kan. 62. 

12 C.J. p 773 note 9. 

08. HL—Sutter V. People's Gaslight 
& Coke Co., 120 N.B. 562, 234 UL 
634. 

Tex.—Corpus gurls quoted iu Gulf 
Refining Co. v. Bonin, 01v.App., 
242 S.W. 776, 779. 

12 C.J. p 773 note 10. 

Auswexing to merits 

(1) Constitutional rights ''may be 
waived by answering to the merits.” 
Or.—State v, Norton, 288 P- 12, 15, 
131 Or. 382. 


(2) An answer, however, after the 
overruling of a demurrer raising 
the constitutionality of the statute 
is not such a waiver. 

N.C.—Minton v. Barly, 111 S.B. 847, 
183 N.C. 199. 

Failure to appear or object 
A failure to appear or object in 
the proceedings is not a waiver, 
however, as the proceedings are a 
nulity. 

N.T.—Gedney v. Marlton Realty Co., 
179 N.B. 766, 268 N.T. 855. 

69. N.T.—Vose V. Cockcroft, 44 N.T. 
415, appeal dismissed 14 Wall 
5, 20 L.Bd. 875. 

Pa—C lear Springs Water Co. v. Ca- 
tasauQua Borough, 80 A. 566, 231 
Pa. 290. 

12 C.X p 778 note 10. 

70. IlL—^Village of Wasmesvllle v. 
Pennsylvania E. Co., 188 N.E. 482, 
854 Ill. 818. 

Ind.—Corpus guris dted iu Moran v. 
Miller, 153 N.B. 890, 894, 198 Ind. 
429. 

12 C.J. p 773 note 7. 

71. U.S.—Drexel v. Berney, NT., 7 
S.Ct 1200, 122 U.S. 241, 80 L.Ed. 
1219. 

12 C.J. p 773 note 8. 

72. Mich.—^In re Auditor General, 
266 N.W. 464, 275 Mich. 462, 107 A. 
D.E. 279. 

78. Neb.—Sommerville v. Board of 
Com'rs of Douglas County, 216 N 
W. 815, 116 Neb. 282, reheard 221 
N.W. 433, 117 Neb. 607. 
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an independent provision of the statute on which 
his rights do not depend.74 

Bankruptcy and insolvency proceedings, A debtor 
who files a voluntary petition in bankruptcy and 
submits to the jurisdiction of the court and sur¬ 
renders his property may not contend that his 
property has been taken in violation of his consti¬ 
tutional rights and this is also true of a 
debtor who files a petition for an arrangement with 
his creditors under a provision of the bankruptcy 
act.^^**^® Participation in insolvency proceedings, 
as by filing a claim or receiving a dividend, estops 
a creditor whose debt was contracted within the 
state after the passage of the insolvency act, 
whether he is a citizen of the state or not, from 
questioning the jurisdiction of the court or the 
validity of the statutory provision for the debtor’s 
discharge and a foreign creditor whose debt 
was contracted prior to the passage of the act ihay, 
in like manner, be estopped to deny the jurisdiction 
of the courtJ^ Some authorities hold that such a 
creditor is also estopped to deny the validity of 
the provision for the debtor’s discharge but 
other authorities hold that since only the portion 
of the statute which provides for the discharge 
of the debtor’s existing obligations is void, the for¬ 
eign creditor, by submitting to the jurisdiction of 
the court in the conduct of valid proceedings, does 
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not thereby estop himself to deny the constitutional¬ 
ity of the provision for the discharge.^ ^ 

d. Procuring Enactment of Legislation 

The right to assert a constitutional right or raise 
a constitutional question as to a statute may be lost by 
activity In procuring its adoption. 

The right to assert a constitutional right or raise 
a constitutional question with respect to a special 
or local stati^te may be lost by activity in procuring 
its adoption,79 even though such statute may be 
invalid as to other persons.^® This rule of estoppel 
applies also to grantees who derive title from per¬ 
sons who were active in procuring the enactment 
of a statute affecting the land conveyed.^^ How¬ 
ever, one having procured the enactment of a par¬ 
ticular provision of a statute is not estopped to 
challenge the constitutionality of another provision 
thereof, to the insertion of which he never con- 
sented.S2 

§ 91. -In Criminal Proceedings 

Whether an accused in a criminal case can waive 
constitutional rights depends on the nature of the par¬ 
ticular rights, those in the nature of personal privileges 
usually being susceptible of waiver If the public and the 
Jurisdiction of the court are not affected thereby. 

In general, whether an accused in a criminal case 
can waive contitutional rights depends on the na- 


74. Tex.—^Baker v. Coman, 198 S.W. 
141. 109 Tex. 85. 

74.6 XT.S.—^In re Trans-Pacifle Corp., 

D. C.Cal., 76 F.Supp. 623, affirmed, 
C.C.A., 166 F.2d 1021, certiorari de¬ 
nied 69 S.Ct. 32, 335 U.S. 815, 93 L. 
Ed. 870. 

74.10 U.S.—^In re Trans-Pacific 
Corp., D.aCaL, 76 F.Supp. 628, af¬ 
firmed, C.C.A., 166 F.2d 1021, cer¬ 
tiorari denied 69 S.Ct. 32, 836 U.S. 
815, 93 KEd. 370. 

75. Fla.—^Rosenheim v. Morrow, 20 
So. 243, 37 Fla. 183. 

Mass.—Columbia FaUs Brick Co. v, 
Glidden, 31 N.B, 801. 157 Mass. 176 
— Eustls V. Bolles, 16 N.B. 286, 146 
Mass. 413, 4 AnLS.R. 327. 

70. N.D.—^Elton v. O^Connor, 68 N, 
W. 84, 6 N.D. 1, 83 L.R.A- 624. 

77. Mass.—^Murray v. Roberts, 28 N. 

E. 208, 150 Mass. 353, 15 Am.S.R. 
209, 6 L.R.A. 846. 

12 C.J. p 774 note 23. 

7a N.D.—^Elton v. O'Connor, 68 N. 

W. 84, 6 N.D. 1, 38 X.R.A. 524. 
12 C.J. p 774 note 24. 

79. CaL—Corpus Juris died in. Con¬ 
tra Costa County v. American Toll 
Bridge Cb.. 74 P.2d 749, 752, 10 Cal. 
2d 359. 

La.—^ffinkle v. City of West Moziroe, 
200 So. 468, 186 La. 1078. j 

16 C.J.S.—19 


Ohio.—City of Columbus v. Federal 
Gas & Fuel Co., 18 Ohio N.P.,N.S., 
394. 

S.C.—Ocean Forest Co. v. Woodside, 
192 S.E. 413, 184 S.C. 428. 

12 C.J. p 778 note 99. 

Additional requirements 
**To work an estoppel . . . 

there must be clear evidence show¬ 
ing that the party sought to be es¬ 
topped aided in procuring the legis¬ 
lation and derived benefit therefrom, 
and that to set it aside would work 
a hardship or injustice on others 
who were misled to their prejudice 
Into believing that the legislation 
was valid.” 

Ky.—^Board of Levee Corners of Ful¬ 
ton County V. Johnson, 199 S.W. 8, 
17, 178 Ky. 287, L.B.A.1918E 202. 

Sufficiency of activity 

(1) It has been held insufficient 
to create an estoppel that one par¬ 
ticipated to a minor extent in pro¬ 
curing the enactment of a statute 
while under misapprehension as to 
its validity. 

Ky.—^Board of Levee Com'rs of Ful¬ 
ton County V. Johnson, 199 S.W. 
8, 178 Ky. 287, L.R.A.1918B 202. 

(2) However, where a tollbridge 
corporation and trustees thereof, had 
actively procured passage of act au- 
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thorizing commissioner of highways 
to enter into contract for acquisition 
of bridge as free bridge. It was held 
that engaging, to any extent, in pro¬ 
curing legislation creates an estoppel 
to question the constitutionality of 
such legislation. 

Okl.—Foley v. State, 11 P.2d 928. 167 
Okl. 202. 

Persons signing petition, for annex, 
ation of areas of which they were 
electors and free freeholders, and 
consenting to annexation terms fixed 
by subdistrict committee and district 
commission, are estopped to assert 
that they were not afforded opportu¬ 
nity for hearing, as required by fed¬ 
eral Constitution. 

S.C.—Sanders v. Greater Greenville 
Sewer Dist, 44 S.B.2d 185, 211 S. 
C. 141. 

BO» Ky.—Ferguson v. Ijafidram, 5 
Bush 230, 96 Am.I>. 350—^Ferguson 
V. Landram, 1 Bush 548. 

81. Ky.—^Leahy v. Jefferson South¬ 
ern Pond Draining Co., 84 S.W. 
1181, 27 Ky.X 286—Hoertz v. Jef¬ 
ferson Southern Pond Draining 
Co., 8 S.W. 1141, 119 Ky. 824, 27 
Ky.L. 278. 

82. U.S.—Thompson v. Consolidated 
Gas Utilities Corporation, Tex,, 57 
S.Ct. 364, 800 U.S. 55, 81 L.Bd. 610. 
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ture of the particular rights.82.50 'Thus, although it is the general ^e that accused in a criminal pro- 
it has been brpadly.stated that a person on trial for ceeding may waive, by express consent, or by im- 
a crime cannot waive any of his constitutional plication from conduct indicative of consent,86 any 
rights,83 or that the doctrine of waiver does not alienable constitutional right,88 or any constitutional 
extend to matters which are essential in proceed- right which is in the nature of a personal privilege 
ings involving the deprivation of life or liberty,®^ for his sole benefit,87 if ft can be relinquished with- 


82.50. NT.T.—^People v. Caron, 121 N. 

T.S.2a 404. 

Okl.—^Ex parte Moutaw, 236 P.2d 609, 
94 OkLCr. 377. 

83. U.S.—^Bx parte Glenn, C.C.W.Va., 
111. P. 257, reversed on other, 
grounds 23 S.Ct. 851, 189 U.S. 506, 
47 li-Bd. 921. 

16 aJ. p 1116 note 78. 

84. Nev.~State v. Lroveless, 186 P. 
2d 236, 62 Nev. 17. 

Piu—Commonwealth' v: Darcy, 66 A. 
2d 663, 362 Pa 259, certiorari de¬ 
nied 70 act. 96, 338 U,S. 862, 94 Lu 
Ed. 628. 

Va—Spurgreon v. Commonwealth, 10 
S.B. 979, 980, 86 Va 662. 

Season is that a ''strict compli¬ 
ance with all essential formalities 
in a felony case is necessary to con¬ 
stitute a proceeding: by 'due process 
of law/” 

Va—Spurgreon v. Commonweailth, su¬ 
pra 

Xn a trial for capital felony, no 
waiver is binding on accused, unless 
he himself makes the waiver in. open 
court, and there are some constitu¬ 
tional provisions which he hlmscilf 
cannot waiva 

S.C.—State V. James, 107 S.B. 907, 
116 S.C. 243. 

85. TJ.S.—^Yakus v. XT. S., Mass., 64 S. 
Ct. 660, 821 U.S, 414, 88 L.Bd. 834. 

Beard v. Sanford, CC.AGa:., 105 
P.2d 141. 

Ga—Williams v. Stata 27 S,B.2d 64, 
69 GaApp. 863. 

OkL—^Application of Poston, Cr., 281 
P.2d 776—^Etx parte Moutaw, 236 P. 
2d 609, 94 Okl.Cr. 877—^Hughes v. 
State. 172 P.2d 436, 33 OkLCr. 16. 
followed in 172 P.2d 439, 83 OkLCr. 
23—Coppage v. State, 71 P.2d 609, 
62 OkLCr. 325—^Daniels v. Stata 29 
P.2d 997, 66 OkLCr. 298—White v. 
State, 214 P. 202, 23 Okl.O. 198. 
Denial of statement; no waiver 
It has been held that in prosecu¬ 
tion for transporting and concealing 
nontax paid liQuor, wherein defend¬ 
ant filed motion to suppress evidence 
obtained by ofdcers in search of au¬ 
tomobile, in opposition to which mo¬ 
tion there were filed affidavits of of¬ 
ficers that before search defendant 
admitted he was carrying moonshine, 
an affidavit by defendant contradict¬ 
ing officers would -have waived no 
constitutional right. 

U.S.—^Poulas V. U. S., C.C.AL.Wash., 96 
F.2d 412. 

WaiVM.hy ooimsel 
Where, in a state criminal trial d^ 
fendsint is represented by competent 


and experienced counsel, even consti¬ 
tutional rights known or presumed 
to be known to counsel to exist must 
be held to have been waived if not 
made at all or inadequately pre¬ 
sented. 

Md.—^Lenoir v. State, 80 A.2d 8, 197 
Md. 495. 

86. U.S.—^U. S. ex rel. Jackson v. 
Brady, C.C.A.Md., 133 P.2d 476, cer¬ 
tiorari denied 68 S.Ct. 1029, 319 U. 
S. 746, 87 D.Bd. 1702. rehearing de¬ 
nied 68 act. 1316, 819 U.S. 784, 87 
L.Ed. 1727—^Beard vl Sanford, C.C. 

A. Ga., 106 P.2d 141. 

Ill.—People v. Watson, 68 N.B.2d 266, 
394 Ill. 177, certiorari denied Wat¬ 
son V. People of State of Illinois, 67 
act. 130, 329 U.S. 769, 91 UEd. 662. 
Ind.-^T-Chandler v. State, 88 N.E.2d 
189, 226 Ind. 648. 

Iowa—State v. Berg, 21 N.W.2d 777, 
237 Iowa 866—^Pines v. District 
Court in and for Woodbury County, 
10 N‘.W.2d 674. 233 Iowa 1284. 
N.X.—People v. Caron, 121 N.T.S.2d 
404. 

OkL—Application of Poston, Cr., 281 
P.2d 776—^Ex parte Moutaw, 286 P. 
2d 609, 94 Okl.Cr. 877—Hughes v. 
State, 172 P.2d 436, 83 OkLCr. 16, 
followed in 172 P.2d 439, 83 OkLCr. 
23—Coppage v. State, Okl.Cr., 71 
P.2d 609, 62 OkLCr. 325—Daniels 

V. State, 29 P.2d 997, 66 Okl.Cr. 298. 
Waiver by oounsel 
While defense counsel is not au¬ 
thorized to waive a constitutional 
right which accused is entitled to 
assert, accused may by counsel waive 
a right which does not amount to a 
denial of justice and in no way in¬ 
vades his constitutional prerogativea 
Va.—^Miller v. Commonwealth, 87 S. 

B, 2d 864, 185 Va. 17. 

87. U.S.— Corpus Juris Seoniidum 
cited in Parker v. U. S., C.AN.a, 
184 P.2d 488, 490—^Barkman v. San¬ 
ford, C.C.A.Ga, 162 P.2d 692, cer¬ 
tiorari denied 68 S.Ct 166, 382 U.S. 
816, 92 L.Bd. 393—Coffey v. Noel, 
D.aVa, 11 P.2d, 399. 

Corpus Juris quoted in Muscatine 
Lighting Co. v.’ City of Muscatine, 
D.C.Iowa, 266 F. 929, 933, reversed 
on other grounds Southern Iowa 
Electric Co. v. City of Chariton, 
Iowa, 41 S.Ct. 400, 266 U.S. 539, 66 
Ij.Ed. 764, and appeal dismissed 
, Iowa Gas & Electric Co. v. City of 
Mt Pleasant, Iowa, 42 S.Ct. 46, 267 
U.S. 662,: 66 L-Bd. 423. 

Ill. —Co?rpus Juris cited In People v. 

Harris, 185 N.B. 75, 77, 8Q2 liL 
; 590—C^cago-Sandoval Coal Co.’ v. 

290 


Industrial Commission, 134 K.B. 
168, 301 IlL 389. 

Kan.—^Ex parte Mote, 160 P. 223, 98 
Kan. 804. 

Nev.—State v. Loveless, 136 P.2d 
286, 62 Nev. 17. 

N.M.—Corpus Juris cited lu State v. 
Bogart 6^ P.2d 1149, 1160, 41 N.M. 
1 . . 

N.T.—^People v. Gowasky, 166 N.B. 

727, 244 N.T. 461, 68 A.L.R. 9. 

N.C.—State v. Doughtie, 77 S.E.2d 
642, 238 N.C. 228^-Corpiis Juris Se- 
oundum cited in Miller v. State, 74 
S.B.2d 613, 626, 287 N.G 29, cer¬ 
tiorari denied 73 S.Ct. 792, 346 U.S. 
930, 97 L.Bd. 1360. 

Okl.—^Miles v. State, Cr., 268 P.2d 
290—^Ex parte Gray, 124 P.2d 430, 
74 Okl.Cr. 200—^Daniels v. State, 29 
P.2d 997, 56 OkLCr. 298—Blagg v. 
State, 254 P. 606, 36 OkLCr. 887— 
White V. State, 2l4 P. 202, 23 Okl. 
Cr. 198. 

Pa—Commonwealth ex rel. Milewskl 
V. Asha 69 A2d 448, 166 PaSuper. 
588, reversed on other grrounds 70 
A.2d 625, 368 Pa 696, 23 A.L.R.2d 
449. 

Tenn.—State ex rel. Lea v. Brown, 
64 S.W.2d 841, 166 Tenn. 669, 91 A 
L.B. 1246, certiorari denied State 
of Tennessee ex rel. Lea v. Brown, 
64 S.Ct. 717, 292 U.S. 638, 78 L.Bd. 
1491. 

12 C.J. p 776 note 31—16 C.J. p 1116 
note 81. 

Bights guaranteed by state constitu¬ 
tion 

Rights gruaranteed to an accused 
in a criminal prosecution by state 
constitution are all personal privi¬ 
leges and not. having been cohferred 
from any consideration of public pol¬ 
icy are not inalienable, but may be in¬ 
sisted on or abandoned at pleasure. 
Neb.—Hawk v. State, 89 N.W.2d 661, 
161 Neb. 717, certiorari denied 70 
S.Ct 612, 839 U.S. 923, 94 L.Ed. 
1346. 

Bigrhts under Fourteenth Amendment 
An accused may. intelligently waive 
his rights imder the Fourteenth 
Amendment. 

U.S.—^Hawk V. Olson, Neb., 66 S;Ct 
116, 326 U.S. 271, 90 L.Ed: 61. 
PartioUlar rights 

' (1) "[A defendant in a criminal 
proceeding] may under "statutory reg¬ 
ulation waive a constitutional right 
to trial, by jury; he niay coxisent- 
to be a witness against himself; he 
^y consent to have his property 
taken for public use without: com¬ 
pensation; he may waive the federal 
prohibition against unauthorized 



16 G. J. S. 

out affecting the rights of others and without detri-, 
ment to the public,8® and without affecting the juris¬ 
diction of the court.** Accordingly, accused may 
ordinarily waive a constitutional right relating to a 
mere matter of practice or procedure.**-* Where a 
party and his counsel deliberately decide not to 
challenge the jury because of unlawful discrimina-. 
tion in that Negroes or some other racial group had^ 
been excluded therefrom, that objection is waived,. 
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and cannot be raised in a subsequent proceeding.*^-^® 

An accused may not question the constitutionality 
of a statute under which he has made a waiver.^o 
Thus, the constitutionality of a statute may not be 
questioned by accused who invoked its provisions,®^ 
or accepted benefits under it;®® nor may one sub¬ 
mitting to proceedings under a statute or ordinance 
claim such enactment to be unconstitutional.®® The 


search and seizure, and consent to 
be searched without cause and with-- 
out warrant He may waive the right 
to be represented by counsel and the 
right to be confronted with the wit¬ 
nesses against him« All these and 
many others are rights immediately 
affecting the Individual in question, 
and are not otherwise matter^ of pub¬ 
lic concern. They are for the pro¬ 
tection and benefit of the individual 
aJone, and are not prohibitive in their 
nature.” 

N.T.—^People v. Christian, 227 N.Y.S. 
142, 149, 131 Misc. 411, reversed 
on other grounds 229 N.Y.S. 644, 
224 App.Oiv. 243, reversed on other 
grounds 164 N.E. 111, 249 N.Y. 814, 
61 AL..R. 793. 

(2) The right of accused to be con¬ 
fronted with the witnesses against 
him may be waived. 

Mont.—State v. Vanella, 106 P. 364, 
40 Mont 326, 20 Ann.Cas. 398. 

(8) A defendant, whose counsel 
consented for Jurors selected on first 
day of trial to sleep that night in sep¬ 
arate cabins at tourist camp and 
made no objection to such separation 
of Jurors when announced in open 
court in his presence, waived right to 
complain of separation as denying 
him legal trial and due process of 
law in violation of constitution. 

Ga.—^Morakes v. State, 40 S,B.2d 120, 
201 Ga. 425. 

Similarity to rule In civil cases 

(1) Defendant in a criminal pro¬ 
ceeding may waive his constitutional 
lights much the same as in a civil 
case. 

Wls.—Obom. V. State, 126 N.W. 737, 
148 Wls. 249, 81 L.R.A.,N.S., 966— 
Emery v. State, 78 N.W. 146, 101 
Wis. 627. 

(2) Waiver of constitutional rights 
generally see supra § 89. 

<<May waive many of his rights” 

Va.—^Butts V. Commonwealth, 133 S. 
B. 764, 146 Va. 800. 

88. OkL—Application of Poston, Cr., 
281 P.2d 776—^Bx parte Moutaw, 236 
P.2d 609, 94 Okl.Cr. 377;—Coppage v. 
State, 71 P.2d 609, 62 Okl.Cr. 326. 

16 C.J. p 1116 note 82. 

89. Ga.—Haygood v. State, 78 :S.B. 

423, 10 Ga.App. 894. , 

N.Y.—People V. Caron, 121 N.Y.S.2d 
404. 

Okl.—^Bx parte-Gray, 124 P.2d 430, 74 
OkLCr. 200—Henry v. State, 136 P. 


982, 10 OkLCr. 369, 62 L.R.A,N.S., 
113. 

89.6 N.C.—State v. Doughtle, 77 S.B. 
2d 642, 238 N.C. 228—Miller v. 
State, 74 S.B.2d 613, 287 N.a 29, 
certiorari denied 73 S.Ct. 792, 346 
U.S. 930, 97 L.Bd. 1360. 

89.10 - U.S.—Carruthers v* Heed, C.C. 
AArk., 102 P.2d 933, certiorari de¬ 
nied 59 S.Ct. 1047, 807 U.S. 648, 83 
Ii.Bd. 1623.. 

Discrimination in composition of Jury 
U.S.—Carruthers v. Reed, supra. 
Colo.—Honda v. People, 141 P.2d 178, 
111 Colo. 279. 

90. Colo.—^Ingles v. People, 6 P.2d 
46^, 90 Colo. 61. 

IlL—People V. Watson, 68 N.B.2a 266, 
894 Ill. 177, certiorari denied Wat¬ 
son V. People of State of Illinois; 
67 S.Ct 130, 829 U.S. 769, 31 
Ed. 662—People v. Gibbs, 181 N.B. 
628, 349 IlL 83. 

Ind.—Willennar v. State, 91 N.B.2d 
178, 228 Ind. 248—^Hunt v. State, 
117 N.B. 866, 186 Ihd. 644. 

Kan.—Ex parte Mote, 160 P. 223, 98 
Kan. 804. ; 

La.—^Deardorf v. Hunter, 106 So, 83li 
160 La. 213. 

Mo.—State v. Porshee, 274 S.W. 419, 
808 Mo. 661. 

N.EL—Couture v. Brown, 185 A 630, 
82 N.H. 459. 

N.J.—Kluczek v. State, 178 A 632, 
115 N.J.Law 105. 

OkL—White v. State, 214 P. 202, 23 
Okl.Cr. 198. 

Pa.—Commonwealth v. .Alderman, 119 
A 651, 276 Pa. 483. 

S.D.—State v. Blair, 186 N.W. 961, 
45 S.D. 239. 

12 C.J. p 776 note 31. 

Waiver as to snfficienoy of evidence 
only 

Where defendant seeking reversal 
of conviction for violating state stat¬ 
ute penalizing the procurement of 
money or other thing of value on a 
contract to perform services with in¬ 
tent to defraud, stated in his brief 
In state supreme court that inasmuch 
as he relied solely on constitutional 
grounds, evidence set out in record 
was material only as far as it related 
to those grounds, but he consistently 
attacked statutory presumption of in¬ 
tent to defraud arising from satisfac¬ 
tory proof of contract, procuring 
thereon of money or other thing of 
value, and failure to perform serv¬ 
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ices or return money advanced, de¬ 
fendant did no more t h a n waive any 
contention that evidence was insuffi¬ 
cient to establish factors warranting 
presumption, and hence the state su¬ 
preme court could not escape neces¬ 
sity of passing on validity of statu¬ 
tory presumption to sustain convic¬ 
tion. 

U.S.—^Taylor v. State of Georgia, 62 
S.Ct 416, 316 U.S. 26, 86 L.Bd. 616. 

91 . U.S.—Close V. U. S., C.AMd., 198 
P.2d 144, certiorari denied 73 S. 
Ct 175, 844 U.S.- 879; 97 L.Ed. 681. 

Suspension of sentence 
Defendant, who, under a statute so 
providing, obtained a suspension of 
sentence which the court later re¬ 
voked under, another provision of that 
statute, could not question the con¬ 
stitutionality of the statute. 

Ind.—^Hunt v. State, 117 N.B. 856, 
186 Ind. 644. 

92. Colo.—^Ingles ▼. People, 6 P.2d 
466, 90 Colo. 61. 

N.H.—Couture v. Brown, 185 A 530, 
82 N.H. 459. 

N.J.—Kluczek v. State, 178 A 632. 

116 N.J.Law 106. 

12 C.J. p 776 note 31 [f]. 

93. HL—People V. Gibbs, 181 N.E. 
628, 349 Ill. 83. 

Ky,—Duncan v. City of Lexin^on, 
244 S.W. 60, 196 Ky. 822, 

Mo.—State v. Forshee, 274 S.W. 419, 
808 Mo. 661. 

Okl.—White r. State, 214 P. 202, 23 
OkLCr. 198. 

12 ax p 776 note 81 [b], [d]. 

Flea of gnJIty 

(1) A person charged with a crime 
may, by Judicial confession of guilt, 
waive constitutional rights guaran¬ 
teed him by federal and state Con¬ 
stitutions. 

Neb.—Bx parte Carper, 14 N.W. 2d 
225, 144 Neb. 623. 

(2) After plea of guilty to charge 
of manufacturing liquor, invalidity of 
statute Imposing tax on liquor, as 
punishing crime without Jury trial, 
cannot be urged. 

U.S.—Coffey v. Noel, D.C.Va., 11 F.2d 
899. 

CS) However, where accused was 
not informied of his right to counsel 
prior to arraignment, a plea of guilty 
did not operate as a waiver of consti¬ 
tutional requirement that he ‘ be in¬ 
formed of his right to counsel, not- 
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waiver of a constitutional right by the failure to 
claim or assert the right in seasonable time is dis¬ 
cussed infra § 96 b. 

On the other hand, accused may not waive those 
rights in which the state as well as the accused per¬ 
son is interested,9^ so that accused may question the 
constitutionality of a statute in derogation of such 
a right even after submission to proceedings there¬ 
under.^ 5 

The waiver, in order to be valid, must be volun¬ 
tarily and understandingly made with knowledge 
by the' party of his rights,^®-® and must not be the 
product of duress or misrepresentation ;^s.lo and 
whether there has been an intelligent waiver by an 


accused must depend on the particular facts and 
circumstances surrounding each case.^5.i5 further¬ 
more, the courts indulge every reasonable presump¬ 
tion against waiver of fundamental constitutional 
rights, and do not presume acquiescence in the loss 
of such rights.^® 

A person who has made no attempt to comply 
with a law until after the lapse of more than a 
reasonable time after it is put in force may not 
question the constitutionality of the law on the 
ground that it makes no provision as to when he 
must comply with it.^*^ The failure to attempt to 
comply with a statute where such an attempt would 
be useless does not preclude one from questioning 
the statute's constitutionality.®® The constitution- 


withstandingr accused had previously 
been convicted of a crime. 

N.T.—^People ex rel. Moore v. Hunt, 
16 N.T.S.2d 19, 26, 268 App.Div. 
24. 

CompenjBatioiL of oourt from finea Iiil. 
posed 

(1) Submitting, without objection, 
to trial before a Judge who receives 
his compensation from fines imposed 
on those convicted in his court has 
been held to estop defendant, after 
conviction, to urge that the act es¬ 
tablishing the court is void on the 
ground that the method provided for 
compensating the Judge is contrary 
to public policy. 

aa.—^Hightower v. Hollis, 48 S.E. 969, 
121 Ga. 169. 

(2) However, the refusal to dis¬ 
charge one whose custody wan with¬ 
out due process, by reason of con¬ 
viction before Judge entitled to a 
portion of the fine assessed, was not 
warranted on theory that right had 
been waived by failure to object, 
particularly since objection would 
have been ineffectual. 

U.S.~Bx parte Baer, D.C.K:y., 20 F.2d 
912. 

94« Mo.—Corpus Tnris quoted in 
Bx parte Bass, 40 S.W.2d 467, 460, 
328 Mo. 196—^De May v. Liberty 
Foundry Co., 87 S.W.2d 640, 827 
Mo. 496. 

State ex rel. Potts v. Travis, 
App., 241 S.W.2d 282. 

Nev.—State v. Loveless, 186 P.2d 
236, 62 Nev. 17. 

Okl.—Ex parte Gray, 124 P.2d 430, 74 
Okl.Cr. 200—Blagg v. State, 264 P. 
606, 36 Okl.Cr. 337. 

12 C.J. p 774 note 29. 

Particular rights 

(1) “Cases where a constitutional 
right clearly could not be waived 
would probably include the provision 
that no person shall be incompetent 
to be a witness on account of his 
opinions on matters of religious be¬ 
lief; all provisions in regard to free¬ 
dom of reUgion; that no person shall 
be twice put in jeopardy for the 


same offense. Neither can a party 
consent to be tried for a crime by 
any body or tribunal other than a 
court, nor by a court not constituted 
as required by law, or a Jury not so 
constituted, or to be sentenced to any 
punishment not prescribed by law. 
It has even been held that he cannot 
waive the right to be present at the 
trial. . . . These are matters of 
public as well as private concern.” 
N.T.—^People v. Christian, 227 N.Y.S. 
142, 149, 131 Misc. 411, reversed 
on other grounds 229 N.Y.S. 644, 
224 App.Div. 243, reversed on other 
grounds 164 N.B. 111, 249 N.Y. 814, 
61 A.L,iL 793. 

<2) The right of defendant to de¬ 
mand the nature and cause of the 
accusation against him cannot be 
waived or surrendered by him. 
Alaska.—U. S. v. Smith, 4 Alaska 396. 
95. Ga.—State Board of Medical Ex¬ 
aminers V. Lewis, 102 S.E. 24, 149 
Ga. 716. 

12 C.J. p 774 note 29. 

Statutes aflectizig Jurisdiction of 
the court may be challenged as un¬ 
constitutional even after submission 
to proceedings under such statutes. 
Utah.—State v. Mannion, 67 P. 642, 19 
Utah 606, 75 Am.S.R. 753, 46 L.It.A 
638. 

Absence of notice or hearing 

The defect in a statute authorizing 
the board of medical examiners to 
revoko licenses without notice or 
hearing is not waived by the fact 
that in a particular case accused ap¬ 
pealed to the superior court where 
he was given a hearing and appeared 
and submitted evidence, and he could 
subsequently attack the Judgments 
by a suit in equity to prevent en¬ 
forcement of the penalties Imposed 
by the act on conviction on the 
ground that the statute was invalid. 
Ga.—State Board of Medical Exami¬ 
ners V, Lewis, 102 S.E. 24, 149 Ga. 
716. 

96.5 Or.—^Huffman v. AJexander, 261 
P.2d 87, 197 Or. 283, rehearing de¬ 
nied 263 P.2d 289, 197 Or. 283. 


95.10 Or.—^Huffman v. Alexander, 
supra. 

95.15 Okl.—^Norman v. State, 160 P. 

2d 739, 81 Okl.Cr. 78. 

Pactors to be considered 
The age, education, experience, 
mental capacity, nature of charge and 
possible defenses and other relevant 
circumstances should be considered 
by court in connection with validity 
of waiver. 

Or.—^Huffman v. Alexander, 261 P.2d 
87, 197 Or. 283, rehearing denied 
263 P.2d 289, 197 Or. 283. 

96. U.S.—Johnson v. Zerbst, Ga., 63 
act. 1019, 804 U.S. 458, 82 L.Bd. 
1461. 

Application of Sullivan, D.C.Utah, 
126 F.Supp. 564—^U. S. ex rel Coate 
V. Hill, D.aPa., 29 F.Supp. 890. 

D.C.—^McKinney v. U. S., 208 F.2d 
844, 93 U.S.App,D.C. 222—U. S. v. 
McKinney, D.C., 122 F.Supp. 600. 
N.Y.—People v. McAllister, 87 N.Y.S. 

2d 643, 194 Misa 674. 

Okl.—^Bx parte Tucker, 219 P.2d 245, 
91 Okl.Cr. 391—Bx parte Hicks, 211 
P.2d 639, 90 Okl.Cr. 144—Bx parte 
Story, 203 P.2d 474, 88 Okl.Cr. 358. 
Or.—^Huffman v. Alexander, 261 P.2d 
87, 197 Or. 283, rehearing denied 
263 P.2d 289, 197 Or. 283. 

Pacts held net to effect waiver 
The mere statement of a prosecut¬ 
ing attorney or of the court cannot 
make a waiver of a constitutional 
right out of a nonwaiving statement 
made by the accused. 

U.S.—Grudin v. U. a, CACal., 198 
F.2d 610. 

97. Ind.—Booth v. State, 100 N.E. 
663, 179 Ind. 406, L.R.A1915B 420, 
Ann.Cas.l915B 987. 

9a Ill.—People V. Graham, 142 N.E. 

449, 311 IlL 92. 

Idoense to practice surgery 
Where the right to a license to 
practice surgery is by statute im¬ 
properly limited to a class to which 
defendant does not belong, his fail¬ 
ure to seek such a license does not 
preclude him from asserting tho in- 
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ality of a statute giving defendant alone the right I state, as through the legislature it has waived its 
to a change of venue cannot be challenged by the I right to object.^® 

D. DETERMINATION 6f CONSTITUTIONAL QUESTIONS 


§ 92. Judicial Authority and Duty in General 

The final authority In <letermln!ng whether or not 
the legislature, In enacting a statute, acted within Its 
constitutional authority Is vested In the Judiciary, and. In 
a proper case, It Is the duty of the courts to declare an 
unconstitutional statute void, notwithstanding It has 

but such power 


is exercised with caution, and a statute should be up* 
held If It Is reasonably possible to do so. 

It has become a settled canon of American juris¬ 
prudence that the final authority in determining 
whether or not the legislature, in enacting a stat¬ 
ute, acted within its constitutional authority is 
vested in the judiciary,t and that, in a proper case, 


long been treated as constitutional; 

validity of the statute, when charged 
with the violation of it, since the 
law does not require a useless act to 
secure a right. 

HL—^People V. Graham, supra. 

99. Wash.—State v. Hauptly, 149 P. 
705, 86 Wash. 199, Ii.R.A.1916F 
920. 

1. U.S.—Woods V. Cloyd W. Miller 
Co.. Ohio. 68 S.Ct 421, 333 U.S. 
138, 92 L.Eds 596—Canadian North¬ 
ern Ry. Co. V. Bggen, Minn., 40 S. 
Ct 402, 262 U.S, 568, 64 U.Bd. 713. 

Hydrocarbon Production Co. v. 
Valley Acres Water Dlst, C.A-Tex., 
204 F.2d 212, certiorari denied 74 
S.Ct 44, 346 U.S. 825, 98 L.Bd. 350 
—Ex-Cell-O Corp. v; City of Chica¬ 
go, C.C.A.in., 116 P.2d 627. 

Application of Texas Co„ D.C.Hl., 
27 F.Supp. 847—Penn v. Glenn, D. 

C.Ky., 10 F.Supp. 483, appeal dis¬ 
missed, C.C.A., Glenn v. Penn, C. 
C.AKy., 84 P.2d 1001. 

Grlesedieck Bros. Brewery Co. v. 
Moore, B.C.Mo., 262 F. 582, appeal 
dismissed, C.CA., Moore y. Grlese¬ 
dieck Bros. Brewery Co., 277 F. 
10i9. 

Ala.—^Parsons v. State, 88 So.2d 209, 
251 Ala. 467—Alabama State Fed¬ 
eration of Labor v. McAdory, 18 So. 
2d 810, 246 Ala. 1, certiorari dis¬ 
missed 65 S.Ct 1884, 826 U.S. 460, 
89 L.Ed. 1725—State v. Polakow’s 
Realty Experts, 10 So.2d 461, 243 
Ala 441, certiorari denied Pola¬ 
kow’s Realty Experts v. State of 
Alabama, 63 S.Ct. 1165, 319 U.S. 
750, 87 L.Ed. 1706, and Strumpf v. 
State of Alabama, 63 S.Ct 1165, 319 

U. S. 760, 87 L.Ed. 1705--Lisenba 

V. Griffin, 8 So.2d 176, 242 Ala 679 
—Corprew v. TaHapoesa County, 3 
So.2d 63, 241 Ala 492—State ex rel. 
Wilkinson v. Murphy, 186 So. 487, 
237 Ala 882, 121 A.L.R. 283. 

Ark.—-Ashton v. Ferguson, 261 S.W. 
624, 164 Ark. 254. 

Colo.—Cross V. Bilett, 221 R2d 923, 
122 Colo. 278—^People ex reL Stokes 
V. Newton, 101 P.2d 21, 106 Colo. 61. 
Cohn.—^Preveslin v. Derby & Ansonla 
Developing Co.. 161 A. 618, 112 
Cohn. 129, 70 A.L.R. 1426. 

D.C.—^United Air Lines v. Civil Aero¬ 
nautics Board, 166 F.2d 169, 81 U.S. 
App.D.C. 89—Panitz v* District of 


Columbia, 112 P.2d 89. 72 App.D.C. 
181—Hirsh v. Block, 267 F. 614, 50 
App.D.C. 66, 11 AL.R. 1288. certio¬ 
rari denied Block v. Hirsh, 41 S.Ct 
18, 264 U.S. 640, 65 L.Ed. 462, and 
reversed on other grounds 41 S.Ct 
468, 266 U.S. 185, 66 L.Ed. 865, 16 
A.L.R. 165. 

Colonial Airlines v. Adams, D.C., 
87 F.Supp. 242, appeal dismissed 70 
S.Ct 490, 338 U.S. 947, 94 L.Bd. 684 
—^Knowles v. Hirsch, D.C., 66 F. 
Supp. 690. 

Fla—A. M. Klemm & Son v. City of 
Winter Haven, 192 So. 662, 141 Fla 
60, appeal dismissed 60 S.Ct 810, 
309 U.S. 638, 84 L.Ed. 993, rehear¬ 
ing denied 60 S.Ct 897, 810 U.S. 
656, 84 L.Ed. 1420—State v, Greer, 
102 So. 739, 88 Fla 249, 87 A.L.R. 
1298. 

Ga—^Barge v. Camp, 70 S.E.2d 860, 
209 Ga 38—Thompson v. TaJlmadge, 
41 S.B,2d 883, 201 Ga 867. 

Ill.—Thillens v. Hodge, 116 N.E.2d 
886, 2 IlL2d 46—^Henson v. City of 
Chicago, 114 N.B.2d 778, 416 Ill, 664. 
Ind.—^Hollingsworth v. State Board 
of Barber Examiners, 28 N.E.2d 64, 
217 Ind. 873—State v. Martin, 139 
N.B. 282, 193 Ind. 120, 26 A.L.R. 
1386. 

Iowa—Wickey v. Muscatine County, 
46 N.W.2d 32, 242 Iowa 272—State 
V. Bartels, 181 N.W. 608, 191 Iowa 
1060, reversed on other grounds 
Bartels v. State of Iowa, 43 S.Ct. 
628, 262 U.S. 404, 67 L.Bd. 1047. 
Ky.—Keathley v. Town of Martin, 
263 S.W.2d 3—Kenton & Campbell 
Benev. Burial Ass’n v. Goodpaster, 

200 S.W.2d 120, 304 Ky. 233—Cor¬ 
pus Juris oited in Rhode v. City 
of Newport, 66 S.W.2d 868, 870, 246 
Ky, 476, 87 A.L.R. 701—Craig v. 
O’Rear, 261 S.W. 828, 199 Ky. 653. 

La—Succession of Gladney, 67 So. 2d 
647, 223 La 949—Fireside Mut. 
Life Ins. Co. v. Martin, 66 So.2d 
611, 223 La 683—^Louisiana State 
Bar Ass’n v. Connolly, 9 So.2d 682, 

201 La 842—State ex rel. Ward v. 
Board of Sup'rs of Elections, Par¬ 
ish of Rapides, 173 So. 726, 186 La 
949. 

Me.—State v. F. H. VaJblsing, Inc., 88 
A.2d 144, 147 Me. 417. 

Md.—Washington Suburban Sanitary 


Commission v. Buckley, 78 A.2d 688, 
197 Md. 203—Gordy v. Dennis, 6 A. 
2d 69, 176 Md. 106. 

Mass.—^ears v. Treasurer and Re¬ 
ceiver General, 98 N.E.2d 621, 327 
Mass. 310—^Moore v. Election 

Com’rs of Cambridge, 86 N.B.2d 222, 
809 Meuss. 803—^Attorney General v. 
Secretary of Commonwealth, 27 N. 

E.2d 265, 306 Mass. 25. 

Mich.—Caxolene Products Co. v. 
Thomson, 267 N.W. 608. 276 Mich. 

.. 172. 

M in n .—^Petition for Integration of 
Bar of Minn., 12 N.W.2d 516, 216 
Minn. 195. 

Miss.—Golden v. Thompson, 11 So.2d 
906, 194 Miss. 241— Corpus Juris 
oited in State ex rel. Suddoth v. 
Tann, 168 So. 777, 778, 172 Miss. 
162, suggestion of error overruled 
159 So. 539, 172 Miss. 162. 

Mo.— Corpus Juris cited in Ex parte 
Bass, 40 S.W.2d 467, 460, 328 Mo. 
196—^Blind V. Brockman, 12 S.W.2d 
742, 821 Mo. 68, affirmed 60 S.Ct. 
87, 280 U.S. 626, 74 L.Ed. 692— 
Forgrave v. Buchanan County, 222 

I S.W. 765, 282 Mo. 699. 

Mont.—^Montana State Board of Ex¬ 
aminers in Photography v, Keller, 
186 P.2d 603, 120 Mont. 364—Mad¬ 
dox V. Board of State Canvassers, 
149 P.2d 112, 116 Mont. 217. 

Neb.—^Nebraska Mid-State Reclama¬ 
tion Dist. V. Hall County, 41 N.W. 
2d 397, 162 Neb. 410—State v. Moor¬ 
head, 166 N.W. 1067, 99 Neb. 627. 

N.H.—Trustees of Phillips Exeter 
Academy v. Exeter, 27 A.2d 669, 
90 N.a 472. 

N.J.—^Baldwin Const. Co. v. Essex 
County Board of Taxation, 93 A.2d 
800, 24 N.J.Super. 262, affirmed 99 
A.2d 214, 27 N.J.Super. 240—N. T. 

.. Hegeman Co. v. Mayor and Coun¬ 
cil of Borough of River Edge, 69 A. 
2d 767, 6 N.J.Super. 495. 

, Wilentz v. Hendrickson, 38 A.2d 
199, 136 N.J.Ea. 244. 

Sbrolla v. Hess, 43 A.2d 498, 
28 N.J.Mlsc. 229, affirmed 44 A.2d 
86, 24 N.J.Misc. 261—Starte v. Pack- 
ard-Bamberger & Co., Dlst.Ct, 2 
A.2d 699, 16 N.J.Misc. 479, moUon 
denied 8 A.2d 98, 123 N.J.Law 95, 
certiorari denied 8 A 2d 291, 128 
NJ.Law 180. 
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it is not only the right o£ the courts but also Aeir | duty to consider such a question,^ and to declare 


N.T.—^L'Hommedieu v. Board of Re- 
grents of University of State of Now 
Tork, 95 N.Y.S.2d 443, 276 App. 
Dlv. 494, aflarmed 95 N.B.2d 806, 801 
N.T. 476, appeal dismissed Thomp¬ 
son V. Wallin, 72 S,Ct. 92, 342. U.S, 
801, 96 UBd. 607, affirmed Adler 
V. Board of Education of City of 
New Tork, 72 S.Ct 880, 842 U.S. 
485, 96 L.Bd. 617, 27 ,A.L.R.2d 472, 
affirmed L’Hommedleu v. Board of 
Regents of University of State of 
New Tork. 72 S.Ct 624, 842 U.S. 
951, 96 L.Bd. 707—Browne v. City 
of New York, 211 N.T.S. 806, 213 
App.Dlv. 206, affirmed 149 N.B. 211, 
241 N.T. 96. 

N.C.—State v. Iiueders, 200 S.E. '22,> 
214 NC. 568. 

Ohio.—State v. Parker, 80 N.B,2d 490, 
160 Ohio St 22. 

Jones V. Bontempo, 4 Ohio Supp. 
380, affirmed 29 N.E.2d 428, 66 Ohio 
App. 103, affirmed 82 N,B.2d 17, 187 
Ohio St 634. 

Okl.—^Romang v. Cordell, 248 P,2d 
677, 206 Okl. 369—Murphy v. Bl- 
dridge, 207 P.2d 260, 201 OkL 601— 
Vandervort v. Keen, 85 P.2d 406, 
184 OkL 121—Jarvis v. State Board 
of Barber Examiners, 83'P.2d 660, 
188 OkL 627—Herrin V. Arnold, 82 
P,2d 977, 188 Okl. 892, 119 A.Ii.R 
1471. 

Or.—^Eastern & Western Lumber Co. 
V, Patterson, 268 P. 198, 124 Or. 
112, 60 A.L.R 628, reheard 264 P. 
441, 124 Or. 112, 60 A.L.R, 628, 
and affirmed 49 S.Ct 184, 278 U.S. 
581, 73 L.Ed. 518. 

Pa—^In re Marshall, 69 Ai2d 619, 
363 Pa 826—Willcox v. Penn Mut 
Life Ins. Co., 65 A.2d 521, 857 
Pa 681, 174 A.L.R 220—Common¬ 
wealth y. Zasloff, 13 A.2d 67, 338 
Pa 457, 128 A.L.R 1120. 

Aizen v. Pennsylvania Public I 
Utility Commission, 60 A.2d 448, 
163 Pa Super. 806. 

B.C.—State ex rel. Edwards v. Query* 
87 S.B.2d 241, 207 S.C. 500, 

SJO.— In re Opinion of the Judges, 
162 N.W. 536, 88 S.D. 635. 

Tenn.—Oorpns Juris dilied in Gates v. 
Long, 118 aw.2d 888, 400, 172 Tenn. 
471—Corpus Juris cited in Peavy v. 
Nolan, 7 S.W.2d 816, 816, 157 Tenn. 
222, 60 A.L.R. 408. 

Tex.—Vincent v. State, CozaApp., 286 
S.W. 1084. 

Henderson v. Miller, Civ.App., 286 
S.W. 601—Nelf V. Elgin, CIvAlPP., 
270 aw. 873. 

Ex parte Halsted, 182 S.W;2d 479, 
147 Tex.Cr. 468. 

Utah.—Corpus Juris Secundum cited 
In Allen v. Trueman; 110 P.2d 855, 
668, 100 Utah S^Wadsworth v. 
Santaquin City, .28 P.2d M61, 83 
Utah 321. . . 

Wash.—State ex rel. Tioy v. Telle,! 

'176 P.2d 459, 27 Washtd 99, 170 
A.L.R. 1426. 


W.Va—State ex rel. Bumgarner v. 
Sims, 79 S.E.2d 2^7—State .ex reL 
Trent v. Sims. ^7 S.B.2d 122— 
Carter v. City of Bluefleld, 54 S.B. 
2d 747, 132 W.Va 881. 

Wls.—John P. Jelke Co. v. Emery, 214 
N.W. 869, 193 Wis. 311, 63 A.L.R 
463. 

12 C.J. p 776 note 42. 

. Sistorioal development of doctrine 
see 12 C.J. p 777 note 67-p 778 note 
74. 

. Board of tax appeals was without 
authority to consider whether pro¬ 
visions of statute insofar as they 
intended to include corporations not 
for profit. thereunder for fr^chise 
tax purposes were unconstitutional. 
Ohio.—Central Ohio Co-op.. Milk Pro¬ 
ducers v. Glander, B.T.A., 92 N.B. 
2d 884. 

City reoorder cannot pass on con¬ 
stitutionality of city ordinances. 
Utah.—Coleman v. Bench, 84 P.2d 
412. 96 Utah 143. 

Pormal resolutions 
A department of a state govern¬ 
ment having power to declare void 
laws enacted by legislature has power 
broad enough to declare void other 
actions of legislature, such as formal 
resolutions, which are of less dignity. 
If they violate constitution and axe an, 
infringement of right. 

Ga.—^Thompson v. Talmadge, 41 S.B. 

2d 883, 201 Ga. 867. 

Inherent power 

The jurisdiction to pass on the con¬ 
stitutionality of an act of the legis¬ 
lature is inherent in the courts. 

Ala.—^Norton v. Lusk, 26 So.2d 849, 
248 Ala. no. 

Ariz.—^State Board of Barber Ex¬ 
aminers V. Edwards, 258 P.2d 418, 
76 Ariz, 27. 

Ind.—^Dowd V. Grazer, 116 NE.2d 108. 
Tenn.—^Remine v. Knox County, 189 
S.W.2d 811, 182 Tenn. 680. 

Partial Invalidity 

Power of court to declare a por¬ 
tion of a statute unconstitutional 
rests on the legislative intent 
Colo.-^ity and County of Denver v. 
Lynch, 18 P.2d 907, 92 Colo. 102, 
86 AL.R. 907. 

Quasi judicial body 
The determination of constitution¬ 
ality of a legislative act rests with 
judicial body alone, and not with a 
quasi judicial body. . 

N.J.—Schwartz v. Essex County 
Board of Taxation, 28^ A.2d 482, 129 
, N.J.Law 129, affirmed 82. A.2d 354, 
130 N.J.Law 177, 

Source of power 

The supreme'court in its efforts 
to prevent .another from.. ylolating 
provisions of constitution and exer¬ 
cising a .power not authorized there¬ 
by,’should not overlook fact that itsi 
authority also springs from and is 
I limited by provisions of constitutioiL 
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Okl.—Romang v. Cordell, 248 P.2d 
677, 206 Okl. 369. 

2. U.S.—^Williams v. State of Geor¬ 
gia, 76 S.Ct 814. 349 U.S. 876, 99 L. 
Ed. - 

Burco, Inc., v. Whitworth, C.C.A 
Md., 81 F.2d 721, certiorari denied 
Burco, Inc. v. Whitworth, 56 S.C!t 
670, two cases, 297 U.S. 724, 80 L. 
Ed. 1008. . 

Everlasting Development Corp, v. 
Sol.Luis Descartes, D.C.Puerto Ri¬ 
co, 95 F.Supp. 954, affirmed 192 P. 
2d 1, certiorari denied 72 S.Ct 626, 
843 U.S. 964, 96 L.Bd. 709—Provi¬ 
dence Joumhl Co. V. McCoy, D.C.R. 
L, 94 F.Supp. 186, affirmed, C.C.A, 
McCoy V. Providence Journal Co., 
190 F.2d 760, certiorari denied 72 
S.Ct. 200. 842 U.S. 894, 96 L.Ed. 669. 

D.C.—^Pelley v. Botkin, 152 P.2d 12, 
80 U.S.APP.D.C. 261. 

Schneider v. District of Colum¬ 
bia, D.C., 117 F.Supp. 705, modified 
on other grounds Berman v. Parker, 
76 S.Ct 98, 348 U.S. 26, 99 L.Bd. 

. — —U. S. V. Congress of Indus¬ 
trial Organizations, D.C., 77 F.Supp. 
355, affirmed 68 S.Ct 1349, 335 U.S. 
106, 92 KEd. 1849. 

Ark.—^Williams v. Dent, 181 S.W.2d 
29, 207 Ark.. 440—Ware v. State, 
225 S.W. 626, 146 Ark. 321. 

Cal.—California Emplosrment Stabili¬ 
zation Commission v. Payne, 187 P. 
2d 702, 81 Cal.2d 210. 

Cozm.—Cahill y. Leopold, 103 A2d 
818, 141 Conn. 1. 

DeL—^In re Cypress Farms Ditch, 180 
A. 636, 7 W.W.HaiT. 7L 

Fla.—City of Miami Beach v. Lach- 
man, 71 So. 2d 148, appeal dismissed 
Lachman v. City of Miami Beach, 
76 S.Ct. 292, 848 U.S. 906, 99 L.Bd. 
— —^Waybright v. Duval County, 
196 So. 430, 142 Fla. 875—A M. 
Klemm & Son v. City of Winter Ha¬ 
ven, 192 So. 652, 141 Fla. 60, appeal 
dismissed 60 8.Ct 810, 809 U.S. 
638, 34 L.Ed. 993, rehearing denied 
60 S.Ct 897, 310 U.S. 656, 84 L.Bd. 
1420. 

Ga.—^Jenkins v. Jones, 75 S.E.2d 815, 
209 Ga. 768—^Barge v. Camp, 70 
S.E.2d 360, 209 Ga. 38—Lamons v. 
Yarbrough, 55 S.E.2d 551, 206 Ga. 
60—Calhoun County v. Early Coun¬ 
ty, 62 S.B.2d 864, 206 Ga. 169—Da¬ 
vis V. Board of Education of Cof¬ 
fee County, 45 S.E.2d 429, 203 Ga. 
44—State iPorts Authority v. Ar- 
nall, 41 S.E.2d 246, 201 Ga. 718. 

Idaho.—Robb v. Nielson, 229 P.2d 
981, 71 Idaho 222. 

Iowa.—^Patterson v. Iowa Bonus 
Board, 71 N.W.2d L 

Kah.—Coates v. Camp, 173 P.2d 266, 
161 Kan. 732—^Berentz v. Board of 
Com’rs of City of Coffeyville, 162 
PJd 53, 159 Kan. 68. 

Ky.—Commonwealth v« O'Harrah, 262 
S.W.2d 386—Johnson v. Common¬ 
wealth ex reL Meredith, 165 S.W.2d 
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invalid an unconstitutional statute,s and this ob- ] ligation of the courts to act exists no, letter how 


820, 201 Ky. 829—Corpna Jttris cit¬ 
ed in Rhode V. City of Newport, 65 
S.W.2d 368, 370, 246 Ky. 476, 87 A. 
L.R. 701. 

La.—State ex rel. Parker Skinner, 
•86 So. 716, 148 La. 148. 

Me.—State v. P. H. Vahlsingr, Inc., 88 
A2d 144, 147 Me. 417 —^Morris v. 
Cross, 88 A.2d 666, 147 Me. 80. 

Md.—Scarlett v. State, 93 A.2d 763, 
201 Md. 310, certiorari denied 73 S. 
Ct 937, 346 tJ.S. 955, 97 L.Bd. 1377. 

Mass.—^In re Opinion of the Justices, 
126 N.B.2d 796—^Prescott v. Secre¬ 
tary of Commonwealth, 12 N.£3.2d 
462, 299 Mass. i91—^Horton v. At¬ 
torney Q^ei*al, 169 N.B. 662, 269 
Mass. 608. 

—State ex rel. State Ry. Commis¬ 
sion V. Ramsey, 37 N.W.2d 602, iSl 
Neb. 833. 

N.J.—^Reingrold ▼. Harper, 72 A.2d 869, 
7 N.J.Super. 626, affirmed 77 A.2d 
64, 6 N.J. i82. 

Wilentz v. Hendrickson, 33 A.2d 
866, 183 N.J.Ba. 447, affirmed 38 A. 
2d 199, 135 N.J.Ba. 244. 

N.Y;—Judd V. Board of Education of 
Union Free School Dist. No. 2, 
Town of Hempstead, Nassau -Coun¬ 
ty, 15 N.B.2d 676, 278 N.Y. 200, re¬ 
argument denied 17 N.B. 2d 184, 278 
N.Y. 712. 

Defiance Milk Products Co. v. 
Du Mbnd, 133 N.Y.S.2d 216, 205 
Misc. 813, affirmed 136 N.Y.S.2d 619, 
286 App.Dlv. 837. 

N,a—Wilson V. City of High Point 
76 S.B.2d 646, 238 N.C. 14—Board 
of M^magers of James Walker Me¬ 
morial Hospital of Wilmington v. 
City of Wilmington, 74 S.B.2d 749, 
237 N.C. 179—^Nash v. Town of Tar- 
boro, 42 S.B.2d 209, 227 N.C, 283— 
State V. Lueders, 200 S.B. 22, 214 
iN.a 668. 

N.D.—State v. Cromwell, 9 N.W.2d 
914, 72 N.I>. 666. 

Ohio.—City of Akron ▼. Stouffis, 121 
N.B.2d 807, 96 Ohio App. 106. 

Hockett V. State Liquor License 
Board, 16 Ohio N.P..N.S., 417, af¬ 
firmed 110 N.B. 486, 91 Ohio St 
176. 

Pa.—^Hertz Drivurself Stations v. Sig- 
gins, 68 A.2d 464, 359 Pa 26;; 7 A. 
L.R.2d 488—Wilson v. School Dist 
of Philadelphia, 195 A. 90, 828 Pa: 
225. 

Davis V. American Meter Co., 85 
PaDlst. & Co. 602, 36 Brie Co. 109. 

R. L—To Certain Members of the 
House of Representatives in the 
General Assembly, 191 A. 269, 58 

, R.L 61. 

S. C.—State ex rcL. Edwards v. Os¬ 
borne, 11 S.B.2d 260, 196 S.C. 295. 

Tenn.—Biggs ' vl Beeler, 17,8 S.W.2d 
946, 180 Tenn. 198, 153 A.L.R. 510 

; — ^tate V. Shumate, 1X8 S.W,2d 
881, .172 Tenn. 461. 

Tex—^Lone Star Gas Co. v. Kelly, 
166 S.W.2d 446, 140 Tex 16,. answer 


to certified question conformed to. 
Civ,App:, 166 S.W.2d 191—Prletoan 
V, American Surety Co. of 'New 
York, 16i'S.W.2d 670, 137 Tex 149, 
answer to certified question con¬ 
formed to, CivJlpp., 164 S.W.2d 
659. 

Dallas County v. Texas Turnpike 
Co.. Clv.App., 268 S.W.2d 767, af-, 
firmed. Sup., Texas Turnpike Co. v. 
Dallas County, 271 S.W.2d 400— 
Oorpiur Juris quoted la Associated 
Indemnity Corp. v. Oil Well Drill¬ 
ing Co., Civ.App., 258 S.W.2d 623. 
628—^Department of Public Safety 
V. Buck, Clv.App., 256 S.W.2d 642, 
error refused—Llegl 'v. City of San 
Antonio. Clv.App., 207 S.W.2d 441, 
refused no reversible error—Oorpns 
Juris quoted in Hurt v. Cooper, 
Civ.App., 118 S.W.2d 929, 942— 
Juarez v. State. 277 S.W. 1091, 102 
TexCr. 297. 

Va.—^Moore v. Sutton, 89 S.B.2d 348, 
186 Va. 481—Citizens Mutual Bldg. 
As8*n V. Bohannon, 189 S.B. 460, 
167 Va. 416—rCltizens Mut Bldg. 
Ass'n V. Edwards, 189 S.B. 453, 167 
Va- 399—Wood, V. Quilltn, 188 S.B. 

- 216, 167 Va. 266. , 

Wash—State ex reL Troy v. Yelle, 
176. P.2d 459, 27 Wasli.2d 99, 170 
A.L.R.-1426. 

W.Va.^—State ex reL Trent v. Sims, 77 
S.B‘2d 122—iVest v. Cobb. 76 S.B.2d 
885—State ex rel. Armbrecht v. 
Thornburg, 70 S.B.2d 78. 137 W.Va. 
60—Blarbert v. Harrison County 
Court, 89 S,E.2d 177, 129 W.Va. 64. 
12 C.J. p 699 note 66, p 884 note 8. 
Determination of constitutionality of 
legislative regulations under police 
power see infra S 198. 

Imperative and. xuLoeasing duty 
The duty, of the courts, to maintain 
the constitution aa .the fundamental 
law of the state is imperative and un¬ 
ceasing, and applies as Imperatively 
when properly invoked against a zon¬ 
ing ordinance as it does against an. 
act of the legisl^ure. 

Pla.—City of Miami Beach v. Lachi-’ 
man, 71 .So.2d 148, appeal dismissed 
Liachman v. City of Miami Beach, 
75 S.Ct. 292, 848 U.S. 906, 99 L.Bd.. 

Baised la unusual form 

Where an important question as 
to the constitutionality of a statute 
is raised In bankruptcy by trustee's 
petition for directions, court has 
power, and duty to consider it, €a- 
though it is ^ised in unusual form. 
U.S.-r-Burco, Inc, v. Whitworth, C.C; 
A.Md,, 81.P,2d 721; certiorari de-* 
nled Bqrco, Ihc. v. Whitworth, 66/ 
act. 670, two^ cases, 297 U.S. 724,; 
80 L.Bd. 1008. 

Bhiftlag of duty 

In case before state supreme court 
involving validity of statute imder! 
state constitution, court would not; 
write decision, on such a basis that 
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the United States supreme court 
would- have unquestionable jurisdic¬ 
tion to review the decision, since 
judicial duty did not permit court” to 
shift or avoid responsibility resting 
upon it to exercise its own honest 
judgment In the Interpretation of the 
state constitution with finality. 

Minn.—National Tea Co. v. State, 294 
N.W. 230, 208 Minn. 607. 

That amount luvolv^ is sxaaU will 
not preclude court from hearing con¬ 
stitutional objections to statute. 

La.—State v. Pobbs, 106 So; 840, 160 
La. 237. 

3, U.S.—^Rosenberg v. U. S., 78 S. 
Ct 1162, 346 U.S. 278,-97 L.Bd. 1607, 
reconsideration denied 78 S.Ct 1178, 
846 U.S. 824, 97 L.Bd. 1634—Amer¬ 
ican Communications Ass*n, C. L O. 
V. Doiids, N.Y., 70 S.Ct 674, 839 U. 
S. 882, 94 L.Bd. 1925, rehearing de¬ 
nied 70 S.Ct 1017, two cases,'389 U. 
S. 990, 94 L.Bd. 1891-Adkins v. 
Children's Hospital of the District 
of Columbia, App.D.C., 43 S.Ct. 394, 
261 U.S. 626, 67 L.Bd. 785, 24 A.L.R. 
1238. 

Hydrocarbon Production Co. v. 
Valley Acres Water Dist, C.A.Tex, 
204 P.2d 212, certiorari denied 74 
S.Ct 44, 346 U.S. 825, 98 L.Bd. 850 
—U. S. V. Centralia Dairy Co., D. 
CWash., 60 -P.2d 141—Standard OH 
Co. of Louisiana v. Btall, D.C.Tenn., 
24 P.2d 465, affirmed Williams v. 
Standard Oil Co. of Louisiana, 49 
S.Ct 116, 278 U.S. 236, 78 L.Bd. 287, 
60 A.L.R. 696—^RoyaJ Mineral Ass'n 
V. Lord, D.C.Minn., 13 P.2d 227. 
affirmed Lake Superior Consol. Iron 
Mines v. Lord, '46 S.Ct 627, 271 

U. S. 677, 70 L.Ed. 1093—Blodgett 
v. Holden, D.C.Mlch.. 11 P.2d 180, 
reversed on other grounds, C.G.A., 
27 F.2d 1016. 

Missourl-EAnsas-Texas R. Co. v. 
Williamson, D.C.Okl., 86 F.Supp. 
607—Application of Texas Co., D.C. 
ni., 27 F.Supp. 847—^In re Bradford, 
D.CMd., 7 F.Supp. 666, reversed on 
other grounds, C.C.A., Bradford v. 
Fahey, 76 F.2d 628, and reversed 
77 F.2d 992—U. S. v. Freund, D.C. 
Mont, 290 F. 411. 

Southern Bell Telephone & Tele¬ 
graph Co. V. Town of Calhoun, D.C. 

S. C., 287 F. 381—Griesedleck Bros. 
Brewery Co. v. Moore, D.C.Mo„ 26.2 
F. 582,. appeal dismissed, C.C.A., 
Moore v. Griesedleck Bros. Brewery 
Co., 277 F. 1019. - 

Ala.—Swalley v. Jefferson County. 
181 So. 916, 286 Ala. 699—McCall 

V. Automatic- Voting Mach. Corpo¬ 
ration, 180 So. .695, 236. Ala. 10— 
State V. Nelson, 98 So.^ 716, .210 
Aia 663—^Pillans v. Hancock, 84 So. 
767, 203 Ala. 670. 

Al€Lska,—Wickersham v. Smith, 7 
Alaska 522. 

Ariz.—^American Federation of Labor 

T. American Sash & Door Co., 189 
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P.2d 912, 67 Aiiz. 20, aiSrmed 69 
act. 258, 260, 335 U.S. 538, 98 L.. 
Ed. 222, 6 A.LuH.2d 481. 

Ark.—Adams v. Spillyards, 61 S.W.2d 
686, 187 Ark. 641, 86 A.L.R. 1493— 
Heinemajin v. Sweatt, 196 S.W. 981, 

130 Ark. 70. 

CaL—^Mansur v. City of Sacramento, 
103 P.2d 221, 39 Cal.App.2d 426. 

Colo.—^People ex reL Carroll v. Dis¬ 
trict Court of Second Judicial Dist;, 
101 P.2d 26, 106 Colo. 89. 

Conn.—Cahill v. Leopold, 103 A. 2d 
818, 141 Conn. 1. 

DeL—State v. Lyons, 6 A.2d 496, 1 
Terry 77. 

Fla.—City of Miami Beach v. Lach- 
man, 71 So.2d 148, appeal dismiss¬ 
ed Lachman v. City of Miami 
Beach, 76 S.Ct. 292, 848 U.S. 906, 

99 L.Ed.-Waybright v. Duval 

County, 196 So. 430, 142 Fla. 876— 
ESx parte White. 178 So, 876, 131 
Fla. 83—^Lee v. Harllee, 161 So. 405, 
119 Fla« 274—^Fillo v. Harllee, 161 
So. 406, 119 Fla. 274—Otto v. Harl¬ 
lee. 161 So. 402. 119 Fla. 266—State 
ex reL Davis v. City of Largo. 149 
Sa 420, 110 Fla. 21—State ex rel. 
Attorney General v. City of Avon 
Park, 149 So. 409, 108 Fla. 641, re¬ 
hearing denied State ex rel. Davis 
V. City of Avon Park. 151 So. 701, 
117 Fla. 556. modified on other 
grounds 158 .So. 159, 117 Fla. 565, 
98* AL.R. 230—Gray v. Central 
Florida Lumber Co., 140 So. 320, 104 
Fla. 446, rehearing denied 141 So. 
604, 104 Fla 446, and certiorari de¬ 
nied Central Florida Lumber Co. 
V. Gray, 63 S.Ct. 84, 287 U.S, 634, 
77 L.Ed. 649—^Douglas v. Webber, 
128 So. 613, 99 Fla 766—Tibbetts v. 
Olson, 108 So. 679, 91 Fla 824— 
State V. Greer, 102 So. 739, 88 Fla 
249, 37 AL.R. 1298—^Bx parte Mes¬ 
ser, 99 So. 330, 87 Fla 92. 

Ga—Jenkins v. Jones, 75 S.E.2d 815, 
209 Ga 758—Barge v. Camp, 70 S.B. 
2d 860, 209 Ga 88—Cade v. State, 
60 S.B.2d 763, 207 Ga 135—Calhoun 
County V. Barly County, 62 S.B.2d 
854, 206 Ga 169—^Davls v. Board of 
Education of Coffee County, 45 S.B. 
2d 429, 203 Ga 44—State Ports Au¬ 
thority y. Arnall, 41 S.B.2d 246, 
201 Ga 713—^Roberson v. Roberson, 
141 S.B. 306, 165 Ga 447—Macon, 
etc., R. Co. V. Davis, 18 Ga 68. 

Wallis V. McMuixay, 86 S.B.2d 
529, 91 GaApp. 549. 

IlL—^People V. Schaeffer, 142 N.B. 
248, 810 lU. 674—People v. Love, 

131 N.B. 809, 298 IIL 304, 16 AL. 

R. 703—^People v. Sholem, 128 N.B. 
377, 294 Ill. 204—Grand Trunk 

Western Ry. Co. v. Industrial Com¬ 
mission, 126 N.B. 748, 291 IIL 167 
—Sutter V. People’s Gaslight & 
Coke Co., 120 N.B. 562, 284 IIL 634. 

Ind.—Kryder v. State, 16 N.B.2d 386, 
214 Ind. 419, appeal dismissed 59 S. 
Ct. 154, 305 U.S. 570, 83 L.Bd. 359. 

Iowa—Sperry & Hutchinson Co. v. 
Hoegh, 65 N.W.2d 410—State v. 
Strayer* 299 N.W. 912, 230 Iowa 


1027—Smith V. Thompson, 258 N. 
W. 190, 219 Iowa 888. 

Kan.—^Berentz v. Board of Com'rs of 
City of Coffeyville, 162 P.2d 63, 
159 Kan. 58—State ex rel. Bushey 
V. Board of Com’rs of Allen County, 
133 P.2d 165, 166 Kan. 248—Patrick 

V. Board of Com’rs of Haskell 
County, 181 P. 611, 106 Kan. 163. 

Ky.—Jefferson County ex rel. Grau- 
man v. Jefferson County Fiscal 
Court, 117 S.W.2d 918, 273 Ky. 674 
—^Ravitz V. Steurele, 77 S.W.2d 360, 
267 Ky. 108—Van Galder v. Poster, 
49 S.W.2d 862, 243 Ky. 548—Lud¬ 
wig V. Johnson, 49 S.W.2d 347, 243 
Ky. 683—^Myre v. Lewis, 40 S.W. 
2d 322, 289 Ky. 788—Stlglitz v. 
Schardlen, 40 S.W.2d 815, 239 Ky. 
799—^District Board of Tubercu¬ 
losis Sanatorium Trustees for 
Payette County v. City of Lexing¬ 
ton, 12 S.W.2d 348, 227 Ky. 7— 
Wood V. Commonwealth; 8 S.W.2d 
428, 225 Ky. 294, followed in 21 S. 

W. 2d 489, 231 Ky. 283. ' 

La—^Louisiana State Bar Ass’n v. 

Connolly, 9 So.2d 682, 201 La 342. 
Me.—State v. F, H. Vahlsing, Inc., 88 
A2d 144, 147 Me. 417—In re Opinion 
of the Justices, 83 A.2d 213, 147 Me. 
25—Randall v. Patch, 108 A 97, 
118 Me. 308t 8 AL.R. 65. 

Md.—^Heslop V. State, 95 A.2d 880, 
202 Md. 123—-Scarlett v. State, 93 
A2d 763, 201 Md. 810, certiorari 
denied 73 S.Ct. 937, 346 U.S. 955, 
97 L.Bd. 1377—Cromwell v. Jack- 
son, 62 A2d 79, 188 Md. 8—Davis 

V. State, 87 A2d 880, 183 Md. 385 
—City of Baltimore v. O’Conor, 128 
A 769, 147 Md. 639, 40 AL.R. 1058. 

Mass.—^Mueller v. Commissioner of 
Public Health, 30 N.B.2d 217, 307 
Mass. 270. 

Mich.—C. F. Smith Co. v. Fitzgerald, 
269 N.W. 362, 270 Mich. 669, ap¬ 
peal dismissed C. F. Smith Co. v. 
Atwood, 56 S.Ct. 116, 296 U.S. 669, 
80 L.Bd. 470—^Hamilton v. Vaugh¬ 
an, 179 N.W. 668, 212 Mich. 31. 
Miss.—Town of McCool v. Blaine, 11 
So.2d 801, 194 Miss. 221. 

Mo.—State ex rel. and to Use of 
Hughes V. Southwestern Bell Tele¬ 
phone Co.. 179 S.W.2d 77, 352 Mo. 
716—Barker v. St. Louis County, 
104 S.W.2d 371, 340 Mo. 986—For- 
grave v. Buchanan County, 222 S. 

W. 766, 282 Mo. 699. 

Mont.—State v. Gleason, 277 P.2d 630 
—^Montana State Bd. of Examiners 
in Photography v. Keller, 186 P.2d 
608, 120 Mont. 364—In re Clark’s 
Estate, 74 P.2d 401, 105 Mont. 401, 
114 AL.R. 496—State v. State 
Highway Commission, 296 P. 1083, 
89 Mont. 206—s€ate v. Gateway 
Mortuaries, 287 Pi 156, 87 Mont. 
226, 68 AL.R. 1612—Stanley v. 

Jeffries, 284 P. 134, 86 Mont. 114, 
70 AL.R. 16d—^Hale v. County 
Treasurer of Mineral County, 265 
P. 6, 82 Mont. 98^—State v. State 
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Board of Examiners, 238 P. 816, 74 
Mont. 1. 

N.J.—Wilentz v. Hendrickson, 33 x. 
2d 366. 133 N.J.Eq. 447. affirmed 
88 A2d 199, 136 N.J.Eq. 244. 

N.Y.—^People v. Barber, 46 N.B.2d 
329, 289 N.Y. 878. 

Gardner v. Glnther, 260 N.Y.Si 
176, 232 App.Dlv. 296, affirmed 178 
N.B. 802, J57 N.Y. 678—Bowen y. 
City of Schenectady, 240 N.Y.S. 
784, 136 Misc. 807, affirmed 246 N. 
Y.S. 918, 231 App.Dlv. 779. 

Boxer v. Town of Harrison, 22 
N.Y.S.2d 601, 176 Misc. 249—City of 
Syracuse v. Snow, 206 N.Y.S. 785, 
123 Misc. 668—^Robinson v. Wood, 
196 N.Y.S. 209, 119 Misc. 299: 

People, on Complaint of Jones, 
y. Mestichelll, 18 N.Y.S.2d 406. 
N.C.—Wilson V. City of High Point, 
76 S.B.2d 646, 238 N.C. 14—Board 
of Managers of James Wcdker Me¬ 
morial Hospital of Wilmington v. 
City of Wilmington, 74 S.B.2d ”49, 
237 N.C. 179—^Nash v. Town of Tar- 
boro, 42 S.E.2d 209, 227 N.C. 283— 
State V. Brockwell, 183 S.B. 378, 
209 N.C. 209—^Hinton v. Lacy, 137 
S.B. 669, 193 N.a 496—Southern 
Ry. Co. V. Cherokee County, 97 S.B. 
758, 177 N.C. 86. 

N.D.—State v. Cromwell, 9 N.W.2d 
914, 72 N.D. 665. 

Ohio.—^Belden y. Union Central Life 
Ins. Co., 66 N.B.2d 629, 143 Ohio 
St. 329, appeal dismissed 65 S.Ct 
129, 828 U.S. 674, 89 L.Bd. 548, and 
Koplin V. Ohio Nat. Life Ins. Co., 
65 S.Ct. 136, 323 U.S. 674, 89 L.Ed. 
548. 

City of Akron t. Stouffis, 121 N. 
B.2d 807, 96 Ohio App. 105—State 
ex rel. Harbage y. Ferguson, 36 N. 
E.2d 500, 68 Ohio App. 189, appeal 
dismissed 37 N.B.2d 544, 138 Ohio 
St. 617. 

Simmonds y. Byrlch, Com.PL, 95 
N.B.2d 595. 

Okl.—^Murphy v. Eldridge, 207 P.2d 
260, 201 Okl. 501. 

Peu—^Hertz Drivurself Stations v. 
Siggins, 58 A2d 464, 359 Pa. 25, 7 
AL.R.2d 438. 

Davis V. Ajnerican Meter Co., 85 
Pa.Dist & Co. 502, 36 Brie Co. 109. 
S.C.—State ex rel. Bdwards v. Os¬ 
borne, 11 S.B.2d 260. 195 S.C. 295 
—Bramlette v. Stringer, 195 S.B. 
257, 186 S.C. 134—Federal Land 
Bank of Columbia v. Garrison, 193 
S.E. 308, 186 S.C. 256, certiorari de¬ 
nied Jefferies v. Federal Land 
Bank of Columbia, 68 S.Ct. 28, 802 

U. S. 708, 82 L.Ed. 647. 

Tenru—^Kivett v. Mason. 206 S.W.2d 
789, 185 Tenn. 558— Biggs v. Beeler. 
173 S.W.2d 946. 180 Tenn. 198, 153 

AL. R. 610—Peay v. Nolan, 7 S.W. 
2d 816, 167 Tenn. 222, 60 AL.B. 
408. 

Tex.—^Lone Star Gas Co. y. Kelly, 165 
S.W.2d 446. 140 Tex. 15, answer 
to certified question conformed to, 
CivApp., 166 S.W.2d 19L 
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desirable or beneficial the attempted legislation may | be,* and notwithstanding any fiat of the-legislatnte 


Commissioners* Court of Lime¬ 
stone County V. Garrett, Com.App., 
286 S.W. 970. motion overruled 
Commissioners* Court of Limestone 
County V. Gsurrett, Com.App., 238 
S.W. 894—Vincent v. State, Com. 
App., 236 S.W. 1084. 

Dall^ County v. Texas Turn¬ 
pike Co., Clv.App., 268 S.W.2d 767, 
afarmed, Supi, Texas Turnpike Co. 
V. Dallas County, 271 S.W.2d 400— 
Rogers V. Jones, Civ.App., 64 S.W, 
2d 1119, appeal dismissed '73 S.W. 
2d 92, 128 Tex. 409, answer con¬ 
formed to Guardian Trust Co. v. 
Turner, Civ.App., 73 S.W. 2d 1047— 
Jefferson Standard Life Ins. Co. 
V. Adrean, Clv.App., 64 S.W.2d 
1118, appeal dismissed Adrean v. 
Jefferson Standard Life Ins. Co., 
73 S.W.2d 92, 123 Tex. 410, answer 
conformed to Guardian Trust Co. 

V. Turner, Clv.App., 73 S.W.2d 1047 j 
—Rabel v. Cowen, Clv.App., 64 S. 

W. 2d 1118, appeal dismissed Cowen 

V. Rabel, 78 S.W.2d 92, 123 Tex. 
410, answer conformed to, Civ.App., 
Guardian Trust Co. v. Turner, 73 
S.W.2d 1047—Rabel v. Orive, Civ. 
App., 64 S.W.2d 1118, appeal dis¬ 
missed Orive V. Rabel, 73 S.W.2d 
92, 123 Tex. 410, answer conform¬ 
ed to Guardian Trust Co. v. Turn¬ 
er, Civ.App., 78 S.W.2d 1047— 
Christian v. Jones, Clv.App., 64 S. 

W. 2d 1117, appeal dismissed 73 S. 
W.2d 92, i23 Tex. 409, answer con¬ 
formed to Guardian Trust Co. v. 
Turner, Civ.App., 73 S.W.2d 1047— 
Dallas Joint Stock Land Bank v. 
Sutherland, Civ.App., 64 S.W. 2d 
1117, vacated Sutherland v. Dallas 
Joint Stock Land Bank, 73 S.W, 2d 
64, 124 Tex. 114—Carr v. Baldwin, 
Civ.App., 64 S.W.2d 1116—Martin- 
dale Mortgage Co. v. Nichols, Civ. 
App., 63 S.W. 2d 1118—^Murphy v. 
Phillips, Civ.App., 63 S.W.2d 404, 
appeal dismissed 73 S.W.2d 92, 123 
Tex. 409, answer conformed to 
Guardian Trust Co. v. Turner, Civ. 
App., 73 S.W.2d 1047—City of Dal¬ 
las V. Love, Civ.App., 23 S.W.2d 
431, aihrmed Love v. City of Dal¬ 
las, 40 S.W.2d 20, 120 Tex. 361— 
Neff V. Elgin, Civ.App., 270 S.W. 
873—Davis v. White, Clv.App., 260 
S.W, 138—Chapin v. Prank, Civ. 
App., 286 S.W. 1006, affirmed Prank 
V. State Bank & Trust Co., Com. 
App., 263 S.W. 255, modified on 
other grounds 10 S.W.2d 704. 

Va.—^Moore v. Sutton, 30 S.E.2d 348, 
186 Va. 481—Southern Ry. Co. v. 
City of Richmond, 8 S.E.2d 271, 
176 Va. 308, 127 A.L.R. 1368—Com¬ 
monwealth V. National Pire Ins. 
Co. of Hartford, 172 S.B. 448, 161 
Va. 737—^Martin’s Ex*rs v. Com¬ 
monwealth, 102 S.B. 77, 126 Va, 603, 
rehearing denied 102 S.B. 724,' 126 
Va. 603, 


Wash.—McDermott v. State, 84 P. 

2d 872, 197 Wash. 79. 

W.Va.—State ex reL Trent v. Sims, 
77 S.E.2d 122—Vest v. Cobb, 76 S.B. 
2d 886—^Harbert v. Harrison County 
Court, 39 S.B.2d 177, 129 W.Va. 64. 
Wls.—In re State ex rel. Atty. Gen., 
264 N.W. 683, 220 Wis. 26. 

12 C.J. D 716 note 98, p 776 note 43. 
Basis of power 

(1) The power arises from the 
logic of our system of government 
providing for a judicial department 
as one of its three cobrdinate branch- 
es^ 

Mich.—^Hamilton v. Vaughan, 179 N. 
W. 663, 212 Mich. 81. 

(2) The basis of this power is the 
province and duty of the Judicial 
department to say what the law is. 
Tenn.—State ex rel. v. Shumate, 113 

S.W.2d 381, 172 Tenn. 451. 

Jtidiolal oath 

Under constitutional provisions re¬ 
quiring judge to take official oath to 
support federal and state Constitu¬ 
tions, court must enforce Constitu¬ 
tion where provisions of a statute 
are repugnant thereto. 

N.D.—State v. First State Bank of 
Jud, 202 N.W. 891, 52 N.D. 281. 
Protectloii of property rights 
Rule is particularly applicable 
where protection of property rights 
from unlawful taxation Is involved. 
Ala.-M2ollins v. HoUis, 102 So. 379, 
212 Ala. 294. 

Bffeot to constitutional limitation 
Courts have a duty to grive due ef¬ 
fect to constitutional limitation to 
which asserted right is subject. 

Md.—City of Baltimore v. Board of 
Supers of Elections of Baltimore 
City, 143 A. 800, 166 Md. 196. 

Not Umit^ to direct violations 
Duty of courts to declare void any 
statute violating constitution is not 
limited to direct violations but ex¬ 
tends to any evasion or indirection 
which may be practiced by the legis¬ 
lature. 

Idaho.—Robb v. Nielson, 223 P.2d 
981, 71 Idaho 222. 

Passage before or after adoption of 
constitution 

It is duty of courts to enforce or¬ 
ganic law and to brush aside any 
statute which conflicts with it, 
whether it was passed before or after 
the constitution was adopted. 

Mo.—State ex rel. and to Use of 
Hughes V. Southwestern Bell Tel. 
Co.. 179 S.W.2d 77, 352 Mo. 716— 
Kansas City, Ft. S. & M. R. Co. v. 
Thornton, 64 S.W. 445, 162 Mo. 570. 
.4i ill.—Grand Trunk Western Ry. 
Co. V. Industrial Commission, 125 
N.E. 748, 291 Ill. 167—People v. 
Chicago, B. & O. R. Co., 125 N.B. 
310, 290 Ill. 327—Sutter v. People’s 
Gaslight & Coke Co., 120 N.B,. 662, 
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284 Ill. 684—People v. Weis,. 114 
N.B. 831, 275 IlL 681. 

Ky.—State Budget Commission v. 
Lebus, 61 S.W.2d 965, 244 Ky. 700> 
—Wood V. Commonwealth, 8 S.Wi^ 
2d 428, 226 Ky. 294, followed in 21 
S.W.2d 439. 231 Ky. 283. 

Me.—Randall v. Patch. 108 A. 97, 118 
Me. 808, 8 A.L.R. 65. 

Md.—City of Baltimore v. O* Conor, 
128 A. 769, 147 Md. 639, 40 A,L.R. 
1068. 

W.Va.—State ex rel. Trent v. Sims, 
77 S.B.2d 122. 

*'No power or authority is confer¬ 
red on this court or its judges to 
forgive, condone, or heal violations 
of plain, unambiguous mandates, pro¬ 
hibitions, or limitations of the Con¬ 
stitution, even If the violation re¬ 
sults in the greatest good or pro¬ 
motes a universal benefaction.” 

Ala—Johnson v. Craft, 87 So. 376, 
386. 205 Ala. 886. 

Sxpedieaoy 

(1) Courts must not, merely for 
convenience or expediency, hesitate 
to condemn an act which plainly vio¬ 
lates the fundamental law. 

Fla.—^Volusia County Kennel Club 
V. Haggard, 73 So.2d 884. 

Mont—^Herrin v. Erickson, 2 P.2d 
296. 90 Mont 259. 

N.Y.—Association for Protection of 
Adirondacks v. MacDonald, 239 N. 
T.S. 31, 228 App.Div. 73, affirmed 
170 N.B. 902, 253 N.Y. 234. 

Va.—Shulman Co. v. Sawyer, 189 S. 
B. 844, 167 Va. 386—Martin's Ex'rs 
V. Commonwealth, 102 S.B. 77, 126 
Va. 603, rehearing denied 102 S.B. 
724, 126 Va. 603. 

Wash.—State ex rel. Troy v. Yelle, 
176 P.2d 469, 27 Wash.2d 99, 170 A. 
L.R. 1426. 

(2) Inquiry into expediency of leg¬ 
islation as encroachment on legisla¬ 
ture see infra S 164. 

No emergency confronting state 
warrants court in waiving constitu¬ 
tional provisions. 

Colo.—Consolidated Motor Freight v. 
Bedford, 26 P.2d 1066, 93 Colo. 440 
. —Walker v. Bedford, 26 P.2d 1051, 
93. Colo. 400. 

Chiaos and oonfosion 

(1) Resulting confusion cannot 
permit court to avoid unpleasant du¬ 
ty of declaring a statute unconstitu¬ 
tional. 

Pa.—^Wilson v. School Dist. of Phila¬ 
delphia, 196 A. 90, 328 Pa. 225. 

(2) The supreme court would not 
refuse to declare unconstitutional a 
proposed amendment to constitution 
on ground that chaos and confusion 
In governmental affairs would result, 
since confusion and chaoa if any, 
which would result would not be due 
to action of court 
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that the act is con^tutiohal.^ ’ If a stetute is clear¬ 
ly invalid, it is the duty of the court so to deter- 
litine, irrespective of the consequences.®-* 

The cotirt is not bound by any concession made 
by an executive officer of the . state as td the con¬ 
stitutionality of a statute.®-^* ' In other words, al¬ 
though the courts are not the sole guardians of the 
constitution,®*i® they have the sole power .^d; duty 
to determine whether a particular enactment violates 
the constitution which represents the paramount 
will of the people.® It is the duty of the court 

L.a:-i-G'raliam v. Jones, $ So.2d 761. 

198 La. 607. 

PersonAd views of Juda'es 

Judges must determine, the ques¬ 
tion whether or not requirements of 
the constitution relating to Initiated 
laws have been observed and valid 
initiated laws have been enacted, with 
sole reference to the facts of the case 
and the language of the constitution 
and without slightest regard to their 
own personal views as to the desira¬ 
bility of the initiated laws. 

Mass.—Sears v. Treasurer and Re¬ 
ceiver Greneral. 98 N.E.2d 621, 327 
Mass. 810.. 

6. U.S.-—Barnette v. West Virginia 
State Board of Education, D.C.W. 

Va.. 47 P.Supp. 261, affirmed 83 S. 

Ct. 1178, 319 U.S. 624, 87 L..Ed. 

1628, 147 A.Ii.R. 674, 

Ala.—^Lisenba v. Griffin, 8 So.2d 175, 

242 Ala 679. 

Mont.—^Stanley v.. Jeffries, 284 P. 

134, 86 Mont. 114, 70 A.L.R. 166. 

W.Va—State eac reU Bumgarner v. 

Sims. 79 S.B.2d 277. 

Xiahgtiage of aa appropsiatioiL act 
is not ordinarily decisive and conclu-! 
sive on courts as to power of legis¬ 
lature to appropriate state's 'money, 
constitution being supreme. 

Mo.—State ex rel. Bradshaw v. Hack- 
mann, 208 S.W. 445, 276 Mo. 600. 

Pacts laduoiiig enactment 

The legislative statement of facts 
inducing an enactment, and limita¬ 
tions on interpretation and appeal, 
are not conclusive, since the courts 
will have the last word in the event! 
of any arbitrary action. >. 

D.O.—Children's Hospital of District 
^ of Columbia v. Adkins, 284 F. 613, ‘ 

"62 App.D,C. 109, affirmed.Adkins v. 

* Children's Hospital of District of 
Columbia, 48 S.Ct. 894, 261 U.S. 

625, 67 L.Bd. 786, 24 A.L..R. 1238. 

Heedfalness of legislation 
' .Legislative determination that reg¬ 
ulations imposed on legitimate occu¬ 
pation are needful is not conclusive 
and is subject to review. 

111.—^Klein v. Department of Regis-> 
tratlon and Ed.. 105 N.B.2d 768, 

4f2 111. 76^ certiorari denied 73 S. 

Ct 98, 344 U.S. 866, 97 L.Ed. 664. 


always' zealously to guard lihe constitutional rights 
of dtizens.*^ The jurisdiction of the court over 
the subject matter of questions concerning the con¬ 
stitutionality of statutes is not dependdit on the 
state of facts which might appear in a particular 
case, or which are claimed to have arisen under 
that general question.^*® 

It is not to be understood, however, that the 
courts have the substantive power per se to review 
and annul duly enacted statutes,® and as discussed 
infra §§ 94-96, it is only when the determination 

191 Iowa 1060, reversed on other 
. grounds Bartels v. State of Iowa, 
43 S.Ct 628, 262 U.S. 404, 67 I^Ed. 
1047. 

(2) Determination of constitution¬ 
ality as encroachment on legislature 
see infra § 151 et seq. 

7. U.S.—^Toyosaburo Korematsu v. 

U. S., Cal., 66 S.Ct. 193, 823 U.S. 
214, 89 L.Ed. 194, rehearing denied 
65 S.Ct 674, 324 U.S. 836. 89 LiEd. 
1486—Hill V. State of Tex.. Tex.. 
62 S.Ct 1159, 816 U.S. 400, 86 L.Ed. 
1559. 

Carter T; School Bd. of Arlington 
* County, Va., C.AVa., 182 P.2d 631. 
D.C.—National Maritime Union of 
America v. Herzog, D.C.. 78 F.Supp. 
146, affirmed 68 S.Ct. 1629, 384 U.S. 
864, 92 L.Ed. 1776. 

Ind.—Sovich v. State, 167 N.E. 146, 
92 Ind.App. 103, transfer denied In 
re Petition to Transfer Appeals, 174 
N.E. 812, 202 Ind. 866. 

Wash.—Shively v. Garage Employees 
Local Union No. 44, 108 P.2d 354, 
6 Wash.2d 660. 

Conilscatioii of property 
Whether confiscation of property of 
public utility has resulted from or¬ 
der of Public Utilities Commission 
denying rate increase is a question 
which may be determined by the 
courts. 

S.D.—^Farmers' Educational and Co¬ 
op. Union v. Circuit Court of 
Charles Mix County,. 40 N.W.2d 
402, 73 S.D. 203. 

7.5 N.T.—^ahn v. Berzon, 8 N.Y.S. 

- 2d 640, 266 App.Div. 1023, appeal 
granted 10 N.T.S.2d 679, 256 App. 
Div. 932, motion granted 21 N.B.2d 
694, 280 N.T. 808. 

8. U.S.—Williams v. Riley, Cal., 60 
'S.ct. 68, 280 tr.S. 78, 74 li-Bd. 176 
—Commonwealth of Massachusetts 

V. Mellon, App.D.C., 43 S.Ct 697, 
262 U.S. 447, 67 L.Ed. 1078. 

Sparks v. Hart Coal Corporation, 
C.C.A.Ky., 74 F.2d 697. 

Jamestown Veneer & Plywood 
Corporation v. Boland, D.C.N.T., 15 
F.Supp. 28—^In re American States 
Public Service Co.^ D.C.Md., 12 F. 
Supp. 667, modified on ' other 
grounds, O.C.A;, Burco,- Inc. v. 
•Whitworth, 81 F.2a 721, certiorari 


5-B Ga.—Calhoun County v. Early 
County, 62 S.B.2.d 864, 2.05 Ga. 169. 
i Idaho.—State v. Village of Garden 
City, 265 P.2d 328, 74 Idaho 513. 
iHard case should not be permitted 
to make bad law 

Tenn.—Bllvett v. Mason, 206 SW.2d 
789, 186 Tenn. 568. 

SM Okl.—Jones v. CordeU, 168 P.2d 
130, 197 OkL 61. 

Asslstaat attorney general 

Okl.—Jones v. Cordell, 168 P.2d 180, 

‘ 197 Okl. 61. 

5.15 D.C.—U. S. y. Bryan, D.C., 72 
P.Supp. 68, affirmed Barsky v. U. 
S., . 167 P.2d . 241, 83 U.S.App.D.C. 
127, certiorari denied 68 S.Ct 1511, 
334 U.S. 643, 92 L.Bd. 1767, rehear¬ 
ing denied 70 S.Ct; 1001, 339 U.S. 
971, 94 L.Ba. 1379. 

6. U.S.—^U. S. V. Butler, Mass., 66 
j S.ct. 312 , 297 U.S. 1 , 80 L.Bd. 477, 
102 A.L.R. 914. 

Artukovic v. Boyle, D.C.Cal., 107 
F.Supp. 11, reversed on other 
grounds, C.A., Ivancevic v. Artuko¬ 
vic, 211 P.2d 665, certiorari denied 
Artukovic V. Ivancevic, 76 S.Ct. 28, 

348 U.S. 818, 99 L.Ed.-rehearing 

denied 75 S.Ct. 202, 348 U.Sv 889, 
99 L.Ed. 

Mont.—State v. State Board of Ex¬ 
aminers, 238 P. 316, 74 Mont. L' 
N.D.—Northwestern Imp. Co. v. Mor¬ 
ton County, 47 N.W.2d 643, 78 N. 

D. 29. 

Tex.—^Vincent v. State, Com.App., 235 
S.W. 1084. 

Bxaauinatlon of power 
In dealing with the constitutional-’ 
ity of a statute, the’ court is exam¬ 
ining the question of legislative pow- ’ 
er, that is, the limitations placed by 
constitutions on such power. 

N.Y.—In re Watson's Estate, 123 N. 

E. 763, 226 N.Y. 384, reargument 
denied 126 N.E. 926, 227 N.Y. 684. 
affirined 41 S.Ct. 43, 264 U.S. 122, 
66 L.Ed. 170. 

Regard' for oobrdinate branches 
(1) The court will perform its, 
duty of passing on the constitution¬ 
ality of statutes. with scrupulous re¬ 
gard for the prerogatives of the co¬ 
ordinate branches of the goverhinent 
anil without lust of power. 

Iowa.—State v. Bartels, 181 N.W. 608, 
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of constitutionality becomes necessary in the cotu^e legislative enactment void is a delicate one,^-*^ in- 
of a proper judicial proceeding, and the issue is suffi- volving a great responsibility it will be exer- 
ciently raised, that the court can undertake such a cised cautiously and with reluctance,® and only 
consideration. Moreover, the power to declare a 


denied 66 S.Ct 670, two cases, 297 

U. S. 724, 80 I^.Ed. 1008. 

Burg^ess v. Wilbur, 50 F.2d 502, 
60 App.D.C. 212—^Elliott v. White, 
23 P.2d 997, 67 App.D.C. 389. 

—State ex rel. Crim v. Juvenal, 
159 So. 663, 118 Fla. 487--Douglas 
V^ehher, 128 So* 613, 99 Fla. 766. 
jq’.O.—State v. Rooks, 176 S.B. 762, 
207 K.C. 276. 

Tex.—Sims v. City of Mt. Pleasant, 
Civ.App., 12 S.W.2d 883, error dis¬ 
missed. 

Encroachment on legislative power 
see infra S 161 et sea. 

Pom fcaowiii to law 
Judiciary can determine whether 
acts of other departments of the 
government are done in exercise of 
constitutional power only when 
called on in some form known to law. 
Itl.—^To Certain Members of the 
House of Representatives In the 
General Assembly, 191 A. 269, 68 
R,L 61. 

8A Ala—^In re Opinion of the Jus¬ 
tices, 22 So.2d 621, 247 Ala 66— 
Alabama State Federation of Labor 

V. McAdory, 18 So.2d 810, 246 Ala 

I, certloxarl dismissed 66 S.Ct. 1384, 

326 tr.S. 460, 89 L.Ed. 1726—State 
V. Polakow*s Realty Experts, 10 
So.2d 461, 243 Ala 441, certiorari 
denied Polakow*s Realty Experts 
V. State of Ala. 63 S.Ct 1166, 319 
U.S. 760, 87 L.Ed. 1706. and 

Stmmpf V. State of Ala, 63 S.Ct 
1166, 819 U.S. 760, 87 L.Ed. 1705— 
State ex rel. Wilkinson v. Murphy, 
186 So. 487, 287 Ala 332, 121 A.L.R. 
283. 

Me.—State v. F. H. Vahlsing, Inc., 
88 A.2d 144, 147 Me. 417. 

N.J.—Wllenta v. Hendrickson, 33 A. 
2d 366, 133 N.J.Eq. 447, affirmed 
38 A.2d 199, 136 3Sr.J.HQ. 244. 
Sbrolla v. Hess, 43 A.2d 498, 23 N. 

J. Misc. 229, affirmed 44 A.2d 36, 24 
N'.J.Misc. 261. 

8.10 Colo.—^Higgins v. Slnnock, 286 
P.2d 1112, 129 Colo. 66. 

9- U.S.—Winters v. People of State 
of N. Y., N.Y., 68 S.Ct 665, 333 
U.S. 607. 92 L.Bd. 840. 

. Bx-Cell-O Corp. v. City of Chi¬ 
cago. C.aA.111.. 116 P.2d 627. 

Creedon v. Cloyd W. Miller Co., 
D.C.Ohlo, 74 F.Supp. 646, reversed 
on other grounds 68 S.Ct 421, 333 
U.S. 188, 92 L.Bd. 696—ij'. S. v. 
Foote, D.C.DeJ., 42 F.Supp. 717— 
. In re Cole, D.C.Ohio, 13 F.Supp. 
283—^May Coal & Grain Go. v. 
Kansas City, Mo., D.C.Mo., 10 F. 
Supp. 792—^Penn v- Glenn, D.C.Ky., 
'id F.Supp. 483, appeal dismissed, 
COA., Glen v. Penn, 84 F.2d 1001. 


Ala—Norton V. Lusk, 26 So.2d 849, 
248 Ala 110—^In re Opinion of the 
Justices, 22 So.2d 621, 247 Ala 66 
—^Alabama State Federation of La¬ 
bor V. McAdory, 18 So.2d 810, 246 
Ala 1, certiorari dismissed 66 S. 
Ct 1384, 325 U.S. 450, 89 L.Bd. 1725 
—State V. Polakow's Realty Ex¬ 
perts, 10 So.2d 461, 243 Ala. 441, 
certiorari denied Polakow’s Realty 
Experts State of Ala, 83 S.Ct. 
1156, 819 U.S. 750, 87 L.Ed. 1705. 
and Strumpf v. State of Ala, 63 S. 
Ct 1165, 819 US. 760, 87 L.Bd. 
1706—State ex reL Wilkinson v. 
Murphy, 186 So. 487, 287 Ala 332. 

121 A,L.R. 283. ‘ 

Colo.—^EUggins v. Sinnock, 266 P.2d 
1112, 129 Colo. 66. 

D.C.—Panitz v. District of Columbia. 

112 F.2d 39, 72 App.D.C. 131. 
Ill.—People V. Love. 131 N.E. 809. 

298 lU. 804, 16 A.L.R. 708. 

Ind.—^Archer v. City of Indianapolis, 

122 N.B.2d 607—Illinois Steel Co. 

V. Fuller, 28 N.E.2d 269. 216 Ind. 
180. - ■ . 

Iowa—Biiorr v. Beardsley, 38 N.W. 
2d 286, 240 Iowa 828—Cook v. Han¬ 
nah, 29T N.W. 262, 230 Iowa 249, 
certiorari denied 62 S.Ct 361, 814 
US. 691, 86 L,Bd. 663—Miller v. 
Schuster, 289 N.W. 702, 227 Iowa 
1005—State v. Darling, 248 N.W. 
.390, 216 Iowa 663, 88 A.L.R. 218. 
Kan.—State ex reL Bushey v. Board 
of Com'rs of Allen County, 133 P. 
2d 166, 156 Kah. 248—Stone v. City 
of Wichita 66 P.2d 595, 146 Kan. 
377. 

Ky.—District. Board of Tuberculosis 
Sanatorium Trustees for Fayette 
County V. City of Lexington, 12 S. 

W. 2d 348, 227 Ky. 7. 

Masa—^Moore v. Election Com'rs of 
Cambridge 36 N.B.2d 222, 809 
Mass. 303. 

Mich.—rOartlajnd S. S. Corp. v. Michi¬ 
gan Corp. & Securities Commission, 
64 N.W.2d 886, 339 Mich. 661— 
Thayer v. Michigan Dept, of A8^*» 
36 N,W.2d 360, 823 Mich. 403— 
Benson 'v. State,' 25 N.W.2d 112, *316 
Mich. 86—Jolmson v. Plgy, 22 N. 
W.2d 893, 814 Mich. 648: 

Minn.—Dimke v. Finke, 296 N.W. 
76, 209 Minn. 29—^Thompson-Par- 
ker Holding Co. v. Bjornson, 268 N. 
W* 110» 121 Minn. 271—^Reed v. 
Bjornson, 253 N.W. 102, 191 Minn. 
: 264. 

N*ev.—King v. Board of Regents of 
University of Nev., 200. P.2d 221, 
66 Nev. 633. 

N.J.—^Reingold v. Bte.rper, 72 A2d 
869, 7 N.J.Super. 526, affirmed 77 
. A.2d 64, 6 N.J. 183. 

299 


Wilentz v. Hendrickson, 83 A.2d 
366, 133 N.J.Eq. 447, affirmed 38 
A2d 199, 135 .N.J.Eq. 244. 

N.T.—^Moritz v. United Brethrens 
Church on Staten Island, 199 N.E. 
29, 269 N.T. 125—People ex rel. 
Bryant v. Zimmerman, 150 N.E. 
497, 241 N.Y. 405, 43 A.L.R. 909, 
affirmed People of New York ex rel. 
Bryant v. Zimmerman, 49 S.Ct. 61, 
278 US. 63, 78 L-Ed. 184, 62 A.L;R. 
786. 

Boxer V. Town of Harrison, 22 N. 
Y.S.2d 501, 176 Mlsc. 249—People 
V. Vitale, 272 N.Y.S. 503, 161 Misc. 
720. 

N.C.—^Bowie v. Town of West Jeffer¬ 
son, 57 S.E.2d 369, 231 N.U 408. 
N.b.—^McCoy V. Davis, 164 N.W. 961, 
38 N.D. 828. 

PCL—Graeff v. Schlottman, 186 A. 303, 
287 Pa. 342. 

R. I.—Gorham v. Robinson, 186 A- 
832, 67 R.I. 1. 

S. C.—State ex rel. Edwards v. Query, 

' 87 S.B.2d 241, 207 S.C. 600—Doran 

V. Robertson, 27 S.E.2d 714, 208 S. 
C. 434. 

Tenn.—Gates v. Long, 118 S.W.2d 
888, 172 Tenn. 471. 

Tex.—Neff V. Elgin. Civ.App., 270 S. 

W. 878. 

Va.—Atlantic. Refining Co. v. Com¬ 
monwealth, 183 S.E 243, 165 Va: 
492, affirmed Atlantic Refining Co. 
V. Commonwealth of Virginia, 63 
S.Ct. 76, 302 U.S. 22. 82 L.Ed. 24. 

xmporteat legislation 

Court must not hastily pronounce 
important legislation invalid. 

■US.—^U. S. V. Callstan Packers, D.C. 

« Cal., 4 F.Supp. 660. 

BesponslhiUty deolin^ 

The power to declare a legislative 
enactment void is one which the 
Judge, conscious of the fallibility of 
the human Judgment, will shrink 
from exercising in any case where he 
can conscientiously and with due re¬ 
gard to duty and official oath decline 
the responsibility. 

Tex.—State v. Vincent, Clv.App., 217 
S.W. 402, affirmed Vincent v. State, 
Com.App., 286 S.W. 1084. 

Bole applied to remedial statute hav¬ 
ing heaefloial restate 
N.Y.—People ex rel. Nash v. Lough- 
man, 222 N.Y.S. 96. 220 AppJDiv. 
649, reversed on other grounds 167 
N.B. 894, 245 N.T. 649. 

Impressive aixd odgent reasons 
Impressive and cogent reasons 
must exist for declaring statute to 
be unconstitutional. 

Ohio.—State V. Poliak Steel C6v, 16 
Ohio Supp. 13. 
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when such conclusion is unavoidable.A construc¬ 
tion of a statute which would deny all opportunity 
for judicial determination of a constitutional right 
is not to be favored.^*i® The courts of a state should 
toe reluctant to declare unconstitutional an act of a 
•sister state which has never been passed on by the 
Ixighest court of that state.®*i5 It is generally held 
that it is the duty of courts to uphold the statute, 
and avoid declaring it unconstitutional, whenever 
reasonably possible, as considered infra § 98. 

Effect of long acquiescence. When an act has 
been long treated as constitutional and important 
rights have become dependent thereon, the court 
may refuse, except where its unconstitutionality is 
obvious, to consider an attack on its validity.^® 
Old age, however, cannot give validity to a void 
statute, nor will acquiescence for any length of j 
time, or any amount of practical construction, pre¬ 
vent a court from declaring void a statute which i 
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clearly contravenes the constitution,^! although, as 
discussed infra § 99 b, it is an element which may 
be considered and given great weight. 

Act void ah initio. A court is not deprived of its 
power to pass on the constitutionality of a given 
act because that act is void ab initio.!!-^ 

§ 93. What Courts May Determine 

a. In general 

b. Inferior courts 

a. In General 

The federal courts have power to determine whether 
state and federal legislation is unconstitutional, and they 
may in some cases determine whether a state statute 
violates the state constitution. State courts are the 
final arbiters* as to whether state statutes conflict with 
the state constitution, and they may also declare such 
statutes to be In violation of the federal constitution. 

The authority to declare a legislative enactment 
unconstitutional should not be exercised unless the 


Ttaab resort 

Courts are reluctant to strike down 
a solemn legislative enactment on 
the ground that it is unconstitutional 
and will do so only as a last resort. 
N.Y.—Ahem v. South Buffalo Ry. Co., 
104 N.B.2d 898. 803 N.Y. 646, affirm¬ 
ed South Buffalo Ry. Co. v. Ahern, 
73 S.Ct 343, 344 U.S. 367, 97 LJS3d. 
395. 

Traditional restralata must he ob¬ 
served 

In declaring a statute void by rea¬ 
son of conflict with constitution, 
court is in the exercise of an extraor¬ 
dinary power and must observe the 
traditional restraints. 

N.C.—State v. Glidden Co., 46 S.E, 
2d 860, 228 N.C. 664. 

RedTosal to act 

Where it appears that although 
legislative apportionment act results 
in unequal representation as between 
counties but t^at holding all such ap¬ 
portionment acts enacted since con¬ 
stitution invalid would operate so as 
to further diminish representation of 
an already underrepresented group or 
to increase that of an already oveiv 
represented group. Supreme court 
would not hold such enactment in¬ 
valid under guise of affording relief. 
Okl.—^Jones v. Freeman, 146 P.2d 
664, 193 OkL 664, appeal dismissed 
64 S.Ct. 1283, 822 U.S. 717, 88 L. 
Ed. 1668. 

Rigid roles 

In passing upon the constitution¬ 
ality of any law, the district court of 
appeal is bound by rigid rules. 

Cal.—^Denny v; Watson, 26(1 P.2d 
692, 114 Cal.App.2d 491, appeal dis¬ 
missed 74 S.Ct. 51, 346 U.S. 803, 
98 I<.Ed. 334. 

SS Iowa.—Knorr v. Beardsley, 88 N. 
W:.2d 236, 240 Iowa 828—Cook v. 


Hannah, 297 N.W. 262, 230 Iowa 
249, certiorari denied 62 S.Ct. 361, 
314 U.S. 691, 86 U-Ed. 653. 

9J.0 U.S.—Lockerty v. Phillips, N. 
J.. 63 S.Ct. 1019. 319 U.S. 182, 87 

U. Ed. 1339. 

U. S. V. Central Packing Corp.. 
D.C.N.T., 61 P.Supp. 813. 

9.16 Md.—^Bannister v. Bannister, 29 
A2d 287, 181 Md. 177—Pensterwald 

V. Burk, 98 A. 858, 129 Md. 181, 3 
. AL.R. 1662. 

la Cal.—People v. Buslck, 89 P.2d 
657, 82 Cal.App.2d 316. 

IlL—People V. Bergin, 172 N.B. 60, 
840 Ill. 20. 

Ind.—^Illinois Steel Co. v. Fuller, 23 
N.B.2d 269, 216 Ind. 180. 

Mich.—^Dearborn Tp. v. Dali, 55 N.W. 

2d 201, 334 Mich. 673. 

Mo.—State ex rel. Sears v. Hall, 28 
S.W.2d 1026, 325 Mo. 821. 

Nev.—Worthington v. Washoe Coun¬ 
ty Second Judicial Dlst. Ct., 142 P. 
230, 87 Nev. 212, L..R.A.1916A 696, 
Ann.Cas.l916B 1097. 

N.J,—^Flynn v. Union City, 108 A.2d 
629, 82 NJ.Super. 518. 

Legg V. Passaic County, 8 A. 2d 
674, 123 N.J.Law 263—^Wintermute 
V. Bllenstein, 187 A. 764, 117 N.J. 
Law 274. 

N.Y.—^Brous V. Smith, 106 N.B.2d 
603, 304 N.Y. 164. 

Tenn.—State v. Collier, 23 S.W.2d 
897, 160 Tenn. 408. 

Presumptions as to constitutionality 
arising from long acquiescence see 
Infra 8 99 b. 

Prior decisions assuming the consti¬ 
tutionality of a statute as consti¬ 
tuting a rule of property see Courts 
§ 216. 

NoiLtiBer 

Although nonuser will not defeat 
the power to exercise rights expressly 
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delegated in a written constitution, 
an established practical construction 
should not be disregarded unless the 
terms of the provision furnish clear 
and definite support for a contrary 
construction. 

Tex.—^Walker v. Baker, 196 S.W.2d 
824, 146 Tex. 121. 

II. Ala.—Corpus Jtuls quoted ia 
Parke v. Bradley, 86 So. 28, 32, 204 
Ala. 465—Sadler v. Lankham, 34 
Ala. 311. 

III. —Boshuizen v. Thompson & Tay¬ 
lor Co., 196 N.B. 626, 360 Ill, 160— 
Parks V. Libbey-Owens-Ford Glass 
Co.. 195 N.E. 616, 360 Ill. 130— 
People V. Kelly, 179 N.B, 898. 847 
Ill. 221, 80 A.L.R. 890—People v. 
Bruner, 176 N.B. 400, 343 Ill. 146. 

Mass.—Sears v. Treasurer and Re¬ 
ceiver General, 98 N.E.2d 621, 827 
Mass. 310. 

Mont.—Brackman v. Elruse, 199 P.2d 
971, 122 Mont. 91. 

N.J.—^Legg v. Passaic County, 8 .A.2d 
674, 123 N.J.Law 263. 

N.Y.—^Vernon Park Realty v. City of 
Mount Vernon. 122 N.Y.S.2d 78, af¬ 
firmed 126 N.Y.S,2d 112, 282 App. 
Div. 800, app. den. 126 N.Y.S.2d 
200, 282 App.Div. 958, appeal de¬ 
nied 117 N.B.2d 919, 306 N.Y. 746, 
affirmed 121 N.B.2d 617, 307 N.Y. 
493. 

Pa.—^Flynn v. Horst, 51 A.2d 64, 856 
Pa. 20. 

W.Va.—Corpus ITuris quoted lu De- 
Turk v. City of Buckhannon, 163 
S.E. 812, 813, 112 W.Va. 126. 

Wis.—Stierle v. Rohmeyer, 260 N.W. 
647, 218 Wis, 149. 

12 C.J. p 776 note 44, p 799 notes 57, 

68 . 

11.5 Ind.—Dowd V, Grazer, 116 N,B. 
2d ,108. 
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<:ourt is both vested, with the power and charged is limited to such acts as contravene or are re- 
with the duty to take such action.^* While it is pugnant to some provision of the federal Consti- 
the duty of all the courts, both state and federal, tution,i® or, in the case of state statutes, etc., to 
to uphold and enforce the federal constitution,^^ those that are repugnant to laws or treaties of the 
it is the especial office of the federal courts,^^ with United States.^O Yet, while the supreme court of 
final jurisdiction in the United States supreme a state is the final authority as to whether a state 
court,to declare unconstitutional any acts of statute or ordinance contravenes the state consti- 
congress,^® treaties, as discussed in Treaties § 16, tution, if a federal court has acquired jurisdiction 
acts of state legislatures,!^ and ordinances of mu- of a case on other grounds, it will pass on the ques- 
nicipal corporations,'!^ which are in contravention tion as to whether a state statute or ordinance is 
of the supreme law of the land. repugnant to the constitution of the state,2! al¬ 

though it will avoid doing so, if it possibly can. 
As a general rule, the authority of the federal where that question has not been passed on by the 

courts to pass on the constitutionality of legislation state tribunals.22 In any event, federal courts are 


12* U.S.—Southern Bell Telephone & 
Telegraph Co. v. Town of Calhoun, 
D.C.S.C., 287 F. 881. 

Cal.—Miller v. Municipal Court of 
City of lios Ajxgreles, 142 P.2d 297, 
22 Cal.2d 818. 

Ca.—City of Atlanta v. Universal 
Film Exchanges, 39 S.B.2d 882, 
201 Ga. 463. 

Kan.— <Sorpiui Juris Secundum cited 
in Bailey v. Hudspeth, 191 P.2d 
894, 897. 164 Kan. 600. 

Tex.—^Department of Public Safety v. 
Buck. Civ.App., 266 S.W.2d 642, er¬ 
ror refused. 

13. U.S.—Snypp v. State of Ohio, C. 
C.A.Ohlo, 70 P.2d 635, certiorari de¬ 
nied 66 S.Ct. 74, 293 U.S. 663, 79 
L.Bd. 663. 

Everlasting Development Corp. 
V. Sol Luis Descartes, D.C.Puerto 
Hico, 95 F.Supp. 954, affirmed, C.A., 
192 P.2d 1, certiorari denied 72 S. 
Ct. 626, 343 U.S. 964, 96 L.Ed. 709— 
Ex parte Lynch, D.C.Ind., 18 F. 
Supp. 673. 

Colo.—Zavilla v. Masse, 147 P.2d 823, 
112 Colo. 183. 

Ill.—Atkins V. Atkins, 54 N'.E.2d 488, 
386 Ill. 345, vacated to enable state 
court to reexamine its decision 66 
S.Ct 20, 326 U.S. 683, 90 L.Ed. 400, 
adhered to 65 N.E.2d 801, 893 Ill. 
202 . 

Miss.—Patton v. State, 41 So.2d 66, 
207 Miss. 120, appeal dismissed 70 
S.Ct 104, 338 U.S. 865, 94 L.Ed. 528. 

N.H.—Trustees of Phillips Exeter 
Academy v. Exeter, 27 A.2d 669, 90 
N.H. 472. 

14. U.S.—^Michigan Cent R. Co. v. 
Powers, Mich., 26 S.Ct 469, 301 U. 
S. 246, 60 L.Ed. 744. 

3To power to nullify 
The federal courts have no power 

to nullify a provision In the consti¬ 
tution. 

D.C.—Johnson v. Matthews. 182 F.2d 
677, 86 U.S.APP.D.C. 876, certk)rarl 
denied 71 S.Ct 66, 340 U.S. 828, 96 
L.Bd. 608. 

16* U.S.—^U. S. V. Rumely, App.D.C., 
78 S.Ct 543. 345 U.S. 41, 97 LEd. 
770—^Polish Nat Alliance of U. S. v. 


N. L. R. B.. 64 S.Ct 1196, 322 U. 
S. 643, 88 L.Ed. 1609—Canadian 
Northern Ry. Co. v. Eggen, Minn., 
40 S.Ct 402, 262 U.S. 653, 64 L. 
Ed. 713. 

Del.—Gebhart v. Belton, 91 A.2d 137, 
affirmed 76 S.Ct 763, 349 U.S. 294, 
99 L.Ed.- 

Ill.—Atkins V. Atkins. 64 N.B.2d 488, 
386 Ill, 345, vacated to enable state 
court to reSxamine its decision 66 
S.Ct 20. 326 U.S. 683, 90 L.Ed. 400, 
adhered to 66 N.E.2d 801, 393 IlL 
202 . 

Kan.—Owen v. Mutual Ben. Health & 
Aca Ass*n. 233 P.2d 706, 171 Kan. 
457, appeal dismissed 72 S.Ct. 660, 
342 U.S. 937, 96 L.Bd. 697. 

Minn.—Corpus Juris Secunduin cited 
iu Dayton Co. v. Carpet Linoleum 
and Resilient FI. D. Etc., 39 N.W. 
2d 183, 191, 229 Minn. 87, app. den. 
70 S.Ct 670, 839 U.S. 906, 94 L.Ed. 
1334. 

Wis:—Bulova Watch Co. v. Ander¬ 
son, 70 N.W.2d 243, 270 Wis. 21. 
12 C.J. p 779 note 85. 

Supreme court is specially charged 
with the duty of construing and up¬ 
holding the constitution, and must be 
alert to see that a doubtful precedent 
is not extended by mere analogy to a 
different case if the result of such 
extension will be to weaken or sub¬ 
vert what the court conceives to be 
a principle of the fundamental law 
of the land. 

U.S.—Dimick v. Schiedt, Mass., 56 
S.Ct. 296, 293 U.S. 474, 79 L.Bd. 
603, 96 A.L.R.'1160. 

16. U.S.—^Rosenberg v. U. S., 73 S. 
Ct 1162, 34-6 U.S. 273, 97 L.Bd. 1607, 
reconsideration denied 78 S.Ct. 
1178, 846 U.S. 324, 97 LwEd. 1634. 

Southern R. Co. v. McNeill, C.C. 
N,C., 155 P. 766. 

17. U.S.—Shelley v. Kraemer, Mich. 
& Mo., 68 S.Ct 886, 334 U.S. 1, 92 
L.Ed. 1161, 3 A.L.R.2d 441. 

Southern Bell Telephone & Tele¬ 
graph Co. V. Town of Calhoun* D. 
C.S.C., 287 P. 881. I 

12 C.J. p 779 note 83. | 
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Severability 

In cases coming from the state 
courts, in the absence of a control¬ 
ling state decision, the United States 
supreme court may in passing upon 
the claim under the federal law de¬ 
cide also the question whether an un¬ 
constitutional section of a state stat¬ 
ute is severable, but it is not ob¬ 
liged to do so and may leave that 
determination to the state court. 
U.S.—^Dorchy v. State of Kansas, 
Kan., 44 S.Ct. 328, 264 U.S. 286, 68 
L.Ed. 686. 

18. U.S.—^Moran v. New Orleans, IlL, 
6 S.Ct 38, 112 U.S. 69, 28 L.Ed. 658. 

19 . U.S.—U. S. V. The William, D, 
C.Mass. 28 F.Cas.No.16,700. 

12 C.J. p 779 note 90. 

2a U.S.—Michigan Cent. R. Co. v. 
Powers, Mich., 26 S.Ct 469, 201 U 
S. 245, 60 L.Ed. 744. 

Simmons v. Atlantic Greyhound 
Corp., D.C.Va., 76 F.Supp. 166. 
Relation of treaty to state constitu¬ 
tion and statutes see the C.J.S. 
title Treaties S 19. 

21. U.S.—Michigan Cent R. Co. v. 
Powers, Mich,, 26 S.Ct 459, 201 U. 
S. 245, 50 L.Ed. 744. 

North Little Rock Transp. Co. v. 
Casualty Reciprocal Exchange, D.C. 
Ark., 86 F.Supp. 961, affirmed, C.A., 
181 F.2d 174, certiorari denied 71 S. 
Ct 66, 340 U.S. 823, 96 L.Bd. 604— 
Merced Dredging Co. v. Merced 
County, D.C.CaL, 67 F.Supp. 698. 
12 C.J. p 780 note 93. 

22, U.S.—Asbury Hospital v. Cass 
County, N. D., .66 S.Ct. 61, 826 U. 
S. 207, 90 L.Ed. 6—^Alabama State 
Federation of Labor, Local Union 
No. 103, United Broth, of Car¬ 
penters and Joiners of America v. 
McAdory, Ala., 66 S.Ct. 1384, 325 
U.S. 460, 89 L.Bd. 1726—Spector 
Motor Service v. McLaughlin, 
Conn., 65 S.Ct. 152, 328 U.S. 101, 
89 KEd. 101—City of Chicago v. 
Fieldcrest Dairies. Inc., Ill., 62 S. 
Ct 986, 316 U.S. 168, 86 L.Ed. 1366 
—^Railroad Commission of Texas v. 
Pull ma n, Tex., 61 S.Ct 643, 812 U. 
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reluctant to declare unconstitutional an enactment 
of the law-making body of a state or any of its 
agencies or subdivisions,and the constitutional 
issue will be avoided if it is possible to do so by a 
construction of the statute,although, where one 
party’s case depends on a construction rendering the 
statute unconstitutional and the proper construction 
is doubtful, the court will rest its decision on the 
constitution.25 Constitutional questions concerning 
a state statute may not be raised by one in an orig¬ 
inal suit in the federal court if they might have been 
raised by him in his prior action in the state court 
to adjudicate the validity of the statute.^® 

The supreme court of a state is the final arbiter 
on a question of the conflict between a state statute 

S. 496, 86 L.Eld. 971—^Michigan Pub¬ 
lic Utilities Oommission v. Duke, 

Mich,, 45 S.Ct. 191, 266 U.S. 570, 69 
D.Ed. 446, 36 A.L.II. 1105—^Pacific 
Telephone & Telegraph Co. v, Kuy¬ 
kendall, Wash., 44 S.Ct. 663, 266 

U. S. 196. 68 Li.Bd. 975. 

North Little Rock Transp. Co. 

V. Casualty Reciprocal Exchange, 

D.C.Ark., 85 F.Supp. 961, affirmed, 

C.A., 181 P.2d 174, certiorari denied 
71 S.Ct 66, 340 U.S. 823, 96 L.Ed. 

604—^Harlow v. Ryland, D.C,Ark., 

78 P.Supp. 488, affirmed, C.A., 172 
P.2d 784—-Merced Dredging Co. v. 

Merced County, D.C.Cal., -67 P. 

Supp. 698. 

12 C.J.,p 780 note 94. 

23. U.S.—Alabama State Federation 
of Labor, Local Union No. 103, 

United Broth, of Carpenters and 
Joiners of America v. McAdory, 

Ala., 66 act 1384, 326 U.S. 460, 89 
L.Ed. 1726. 

San Francisco Shopping News 
Co. V. City of South San Fran¬ 
cisco, C.C.A.Cal., 69 P.2d 879, cer¬ 
tiorari denied 66 S.Ct 122, 293 U. 

S. 606, 79 L.Bd. 697. 

Garcia v. BYausto, D.C.Mo., 97 P. 

Supp. 683—^North Little Rock 
Transp Co. v. Casualty Reciprocal 
Exchange, D.C.Ark., 85 F.Supp. 981, 
affirmed, C.A., 181 P.2d 174, cer¬ 
tiorari denied 71 S.Ct 56, 340 U.S. 

823, 96 L.Bd. 604—^Merced Dredging 
Co. V. Merced County, D.C.Cal., 67 
F.Supp. 698. 

Where state statute is susceptible 
of a constitutional construction as 
respects certain matters, it may not 
be questioned in the federal court 
until the question has been raised in 
the state court or unless such court 
ha« construed the statute as to such 
matters. 

U.S.—Colorado Power Co, v. ECalder- 
man, D.C.Colo., 296 F. 178. 

SML U.S.—^Everson . v. Board of Ed. 
of Ewing Tp., N.J.. 67 S.Ct 604, 

330 U.S. t 91 Ii.Ed. 711, 168 A.L. 


and a state constitution.^^ State courts also have 
the power and duty to determine whether a state 
statute violates the federal constitution,2 8 notwith¬ 
standing the uncertainty as to construction which 
may be placed on the statute by the federal courts 
which are not bound to follow the local construc¬ 
tion but as considered in Federal Courts § 246, 
the supreme court of the United States is given 
power by the judicial code to review such decisions. 
Ordinarily a state court will not consider whether 
a federal statute is unconstitutional by reason of 
delegation of congressional power, but will leave 
this matter for the determination of the federal 
supreme court^s The state courts will not enforce 
a federal statute the terms of which are clearly 
unconstitutional,28*5 add the state court may deter- 

lon that certain statutes were uncon¬ 
stitutional, but more than one mem¬ 
ber of the court did not concur in 
such viewpoint, and cases did not 
involve a judgment of court of ap¬ 
peals holding statutes invalid, the 
statutes were therefore constitution¬ 
al In view of provision of the consti¬ 
tution that no law shall be held un¬ 
constitutional by the supreme court 
without the concurrence of at least 
all but one of the Judges, except ip 
affirmance of a judgment of the court 
of appeals declaring a law unconsti¬ 
tutional. 

Ohio.—^Applications of University of 
Cincinnati, 91 N.B.2d 502, 153 Ohio 
St. 142—State v. Chester, 42 N.E. 

2d 993, 140 Ohio St. 210. 

2a Colo.—^People v. Western Union 
Telegraph Co., 198 P. 146, 70 Colo. 
80, 16 A.L.R. 326. 

N.H.—State v. Cox, 16 A.2d 608, 91 N. 

H. 137, affirmed Cox v. State of New 
Hampshire; 61 S.Ct. 762, 312 U.S. 
669, 85 L.Ed. 1049, 133 A.L.R. 1396. 
Wash.—Shively v. Garage Employees 
Local Union No. 44, 108 P.2d 354, 

6 Wash.2d 560. 

12 C.J. p ,698 note 50. 

Holdings nisi pxius in nature 
It is duty of state courts to pass 
on question whether state law vio¬ 
lates federal Constitution, notwith¬ 
standing such holdings are nisi.prius . 
in nature and subject to review by 
federal supreme court as final au- 
thority,^ 

Ala.—^In re Opinions of the Justices, 
148 So. 107, 226 Ala. 665. 
aas N.H.—State v. Cox, 16 A.2d 508, 

91 N.H. 137, affirmed Cox v. State 
of New Hampshire, 61 S.Ct. 762, 
312 U.S. 669, 85 L.Bd. 1049, 133 A. , 
L.R. 1396. 

29. N.Y.—Cline v. Consumers' Co-op. 
Gas & Oil Co., 274 N.T.S. 362, 162 
. Misc. 663. 

29.5 Cal.—^Miller v. Municipal Court 
of City of Los Angeles, .142 P.2d 
I 297, 22 Cal.2d 818. 


R. 1892, rehearing denied 67 S.Ct, 
962, 830 U.S. 866; 91 L.Bd. 1297— 
Driscoll V. Edison Light & Power 
Co., Pa., 69 S.Ct. 715, 307 U.S. 104, 
83 L.Ed. 1134, rehearing denied 69 

S. Ct 831, 307 U.S. 660, 83 L.Ed. 
1629—Thompson v. Consolidated 

* Gas Utilities Corporation, Tex., 67 
S.Ct 364, 300 U.S. 65, 81 L.Bd. 610. 
j Porter v. Wright D.C.Or., -69 F. 

! Supp. 48. 

initial oonsideraitloxL 

Federal court must construe state 
law governing local question involv¬ 
ed before deciding constitutional 
questions. 

U.S.—^Firemen's Ins. Co. of Newark, 
N. J., v. Beha, D.C.N.Y., 30 F.2d 
639, affirmed Fireman’s Ins. Co. of 
Newark v. Conway, 49 S.Ct 184, 
278 U.S. 680, 73 L.Bd. 617. 

25. U.S.—Thompson v. Consolidat¬ 
ed Gas Utilities Corporation, Tex., 
67 S.Ct 364, 300 U.S. 65, 81 L,Bd. 
610. 

28. U.S.—Rosen v. Lutz, D.C.Ind., 7 
, P.Supp. 765. 

Estoppel or waiver of right to raise 
constitutionality see supra §§ 89- 
91. 

27. U.S.—^Michigan Cent. R. Co. v. 
Powers, Mich., 26 S.Ct. 469. 201 U. 
S. .245, 60 L.Ed. 744—^Merchants', 
etc., Nat Bank v. Pennsylvania, 
Pa.,, 17 S.Ct 829, 167 U.S. 461, 42 
KEd. 236. . 

Harlow v. Ryland, D.C.Ark., 78 F. 
Supp. 488, affirmed 172 F.2d 784. 

Ga.—^Tooke v. State, 61 S.B; 917, 4 
> Ga.App.~ 496. 

Mo.—State ex rel. McMonigle v. 

Spears, 213 S.W.2d 210. 868 Mo. 28. 
Pa.—^In 're Investigation by Dauphin 
County Grand Jury, September, 
1938, 2 .A2d 804, 382 Fa. 342. 

S.C.—^Kalber v. Redfeam, 64 S.B.2d 
791, 215 S,C. 224. 

12 C.J, p 780 note 95. 

Effect of ooiistltiitioiuil provisioix 
Where a majority of the members 
of the supreme court were of opln- 
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mine the validity of a federal statute when this is¬ 
sue is properly raised and necessary to the deter¬ 
mination of the validity of a state statute dependent 
thereon, though its decision in this respect is not 
final.80 

Emergency Price Control Act The emergency 
court of appeals and the United States supreme 
court on review have exclusive jurisdiction to deter¬ 
mine the constitutionality of the Emergency Price 
Control Act.3®-® State courts have been held to be 
without jurisdiction to determine the constitution¬ 
ality of the statute.so.io 

b. Inferior Oourta 

Inferior courts may have the power to pass on the 
constitutionality of statutes, but such power Is exer¬ 
cised with great caution, and ordinariiy the vaiidity of 
the statute Is assumed, unless the court Is clearly con¬ 
vinced of its unconstitutionality. 


CONSTITUTIONAL LAW § 93 

In some jurisdictions, as discussed in Courts § 
356, certain inferior courts arc forbidden by con¬ 
stitutional or statutory provisions to pass on the 
constitutionality of statutes; such a constitutional 
provision has, however, been held in other juris¬ 
dictions without force and effect on the ground that 
a state may not prevent a judicial officer from obey¬ 
ing the mandate of the federal constitution and in¬ 
validating statutes in violation thereol^’X 

In the absence of such provisions, it is the rule, 
under the American constitutional riieory, that, in¬ 
ferior courts, including even those of original ju¬ 
risdiction, have power to pass on the validily of a 
statute and to declare it unconstitutional in proceed¬ 
ings before them in the courts of judicial admin- 
istration.?2 The exercise of such power, however, 
should be carefully limited, and avoided if pos- 
sible,33 and, unless it appears clearly beyond a rea- 


Kanl—^Ritchie v. Johnson, 144 P.2d 
925, 158 Kan. 103. 

30- Ill.—Bonnier v. Chicago, B. & Q. 
R. Co., 113 N.E.2d 615, 851 JlLApp. 
84, reversed on other grounds 119 
. N.R2d 2&4, 2 I11.2d 606, certiorari 
denied 76 S.Ct. 63, 348 TT.S. 830, 99 
L.Ed.- 

Mass.—^Howes Bros. Co. v. Masssr 
chusetts tXnemployment Compensa* 
tion Commission, 6 N.E.2d 720, 296 
Hass. 275, certiorari denied 67 S.Ct. 
434, 800 U.S. 667, 81 Ii,Ed. 867. 

^.5 U.S.—Lockerty v. Phillips, N.J., 
63 S.Ct. 1019, 819 U.S. 182, 87 KEd. 
1839. 

U.‘ S. V. Central Packing Corpo¬ 
ration, D.C,N.T., 61 P.Supp. 813. 
■La.—Whatley v. Love, App., 13. So.2d 
719. 

aaio La.—^ToUe v. Love, App., 13 
.So.2d 724. 

3L Colo.—^People v. Western Union 
Telegraph Co., 198 P. 146, 70 Colo. 
80, 16 A.L.R. 326. 

Ximlt of JmisdiotioxL 

It was error for district court to 
determine that it could not act at 
all on a constitutional Question, in 
^that the state and federal Constitu¬ 
tions were in direct conflict As to its 
power and duty’in the matters since 
the court could not determine the 
limit of Its- jurisdiction tmder the 
state constitution until, it flrst asceiv 
tained what that constitution validly 
provided. 

Colo.—People V. Max. 198 P. 160, 70 
Colo. 100. 

38. U.S.—^U. S. V. Ring Const Corp., 
I>.C.Minn., 96 P.Supp. 762r-'U.. S. v. 
Josephsom- I!>.C.N.Y., 74 • P.Supp. 

958—^Brown y. O’Connor, I).C.Tex.,. 
49 P.Supp. 973. affirmed, C.C.A., 141 
P.2d 1019—Chrestensen. v. Valen- 
ttine, B.aN.T., 84 P.Supp, 696—U. 


S. V. Neuendorf, D.C.Iowa,.8 P.Supp. 
403. 

Conn.—Oorpiis Jorls cited in State v. 
Muoio, 176 A. 401, 403, 119 Conn. 
328. 

D.C.—^Rudder v. U. S.. Mun.App., 106 
A.2d 741—^U. S. V. Lewis, Mun.App., 
100 A.2d 40, affirmed, C.A., Lewis v, 

U. S., 214 P.2d 853, affirmed 75 S. 

Ct. 416, 848 U.S. 419, 99 L.Ed. -w 

Md.—Jones v. Doe, 16 A.2d 901, 179 
Md. 240. ' . 

Nev.—^Pacific Live Stock Co. y. Elli¬ 
son Ranching Co., 21B P. 700, 46 
Nev. 351. 

N.J.—^Lionel Corp. v. Grayson-Rob- 
inson Stores. Inc., 98 A.2d 623, 27 N. 
J.Super. 54, affirmed in part and re¬ 
versed in part on other grounds 104 
A^2d 304, 15 N.J. 191, appeal dis¬ 
missed Grayson-Robinson Stores, 
Inc. V. Lionel Corp., 76 S.Ct 87, 
348 U.S. 869, 99 L.Ed.-^Neeld 

V. Automotive Products Credit 
Ass’n, 90 A.2d 668, 21 N.J.Super. 
159. 

State V- Packard-Bamberger & 
Co., 2 A.2d 699, 16 N.J.Misc. 479, 
motion denied State on Complaint 
of Lief V. Packard-Bamberger & 
Co., 8 A.2d 98, 123 N-J.Daw 96, cer¬ 
tiorari denied 8 A.2d 291, 123 N.J, 
Law 180. 

N.Y.—Dekrone v. Bussitil, 102 N.Y. 
S.2d 291, 199 Misc. 70—People, bn 
Inf. of Barker, v, Elkin, 80 N.Y.S. 

. 2d 626, 196 Misc, 188—Parkhill v. 
Todd Shipyards Corp., 76 N.Y.S^2d 
363, 190 Misc. 782—Butter & Egg 
Merchants Ass’n v. La Guardia, 47 
N.Y.S,2d 913, 181 Misc. 889—In re. 
City of New ^chelle, 46 N.Y.S.2d 
646, 182 Misc* 176^, affirmed 49 N.Y. 
S.2d 678, 268 App.Div. 182, affirmed 
60 N.E.2dr888, 294 N.Y.' 678, cer¬ 
tiorari denied Bch^ Bay Waterfront 
Qorp. V. City of New Rochelle, 66 S.. 
Ct 24. 826 U.S, 720, 90 L.Ed. 426—" 
People on Complaint of MarQuardt 
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V. Adduol. 28 N.T.S.2d 611, 1T6 Misc. 
697, reversed on other grounds 33 
N.Y.S.2d 873—^People v. Lee, 272 
N.Y.S. 817, 161 Misc. 431. 

Hughes-Kelly Corp. v. Town of 
: Babylon, 86 N.Y.S.2d 48-^People v. 
Marcello, 26 N.Y.S.2d 633. 

N.C.—State v. Mitchell, 83 S.E.2a 
134, 225 N.a 42. 

Ohio.—City of Cincinnati v. Lindsay. 

97 N.B.2d 693, 88 Ohio App. 117. 
Okl.—Ex parte Strauch, 157 P.2d 201, 
80 Okl.Cr. 89. 

Pa.—Locomobile Co. v. Malone, 43 Pa. 
Co. 168. 

R.I.—^Haigh V. State Bd. of Hair¬ 
dressing, 58 A.2d 925, 74 R.I. 106— 
Allen V. State Bd. of Veterinarians, 
62 A.2d 131, 72 R.I. 372. 

Tex.—^Department of Public Safety v. 
Buck, Civ.App., 266 S.W.2d 642, er¬ 
ror refused. 

Utah.—^Broadbent v. Gibson, 140 P.2d 
939, 106 Utah 63. 

Wis,—State V. Stehlek, 56 N.W.2d 
614, 262 Wis. 642. 

12 C.J. p 779 note 78. 

Covirfe of oustoxiiB appeals 
U.S.—Rlccomini v. U. S., C.C.A.Cal., 
69P.2d 480. 

Ootut of tax review # 

Okl.—^Protest of Downing, 23 
173, 164 Okl. 181. 

33. U.S.—^U. S. V. josephson, D.C. 
N.Y., 74 P.Supp. 958—^U. S. v. 
Smith, D.C.Mich.. 62 P.Supp. 594—• 
Chrestensen v. Valentine, D.C.N.Y., 
84 P.Supp. 596—^U. S. v. 468.95 
Acres of Land, D.C.Pa., 22 P.Supp. 
1017—^In re Cole, D.C.Ohio, 13 P. 
Supp. 288—Bemis Bro. Bag Co. v. 
Peideison, D.C.Tenn., 13 P.Supp. 
163—^In re Payne, D.C.Tex., 10 P. 
Supp. 649—^In re Oetman, D.C.Mich., 

9 P.Supp. 675—U. S. V. Neuendorf, 
D.C.Iowa, 8. P.Supp. 408—In re 
Moore, D.C.Pa., 3 P.Supp. 893. 
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sonable doubt that the statute is unconstitutional, ^4 | it is considered the better practice for the court to 


Llndsley v. Natural Carbonic Gas 
Co., C.C.N.T., 162 P. 954. 

Conn.—Corxms Juris cited in State 
v. Muolo, 176 A. 401, 408. 119 Conn. 
323. 

D.C.—^Rudder v. XJ. S., Mun.App., 105 
A.2d 741—^U. S. V. Lewis, Mun.App., 
100 A.2d 40, affirmed, C.A., Lewis 
V. ir. S., 214 F.l^d 853, affirmed 75 
S.Ct. 415, 848 U.S. 419, 99 L.Ed. 

Neb.—Pacific Live Stock Co. v. Elli¬ 
son Ranching’ Co., 213 F. 700, 46 
Neb. 361. 

N.J.—^Neeld v. Automotive Products 
Credit Ass'n, 90 A.2d 658. 21 N.J. 
Super. 159. 

Legff v. Passaic County, S A.2d 
574, 123 N.J.Law 263—Legg v. Pas¬ 
saic County, 4 A.2d 300, 122 N.J. 
Law 100, affirmed 8 A.2d 674. 123 
N.J.Law 263. 

Horowitz V. Guaranty Bldg. & 
Loan Ass’n of City of Newark, 8 
A.2d 768, 17 N.J.M1SC. 274. 

N.T.—^Dekrone v. Bussltil, 102 N.T.S. 
2d 291, 199 Misc. 70—^People, on 
Inf. of Barker, v. Elkin, 80 N.T.S. 
2d 626. 196 Misc. 188—Smith v. 
City of Buffalo, 78 N.T.S.2d 540, 191 
Misc. 439—Curtis v. McWilliams 
Dredging Co., 78 N.T.S.2d 817, 191 
Misc. 1022, reversed on other 
grounds 88 N.T.S.2d 838, 196 Misc 
90—^Parkhlll v. Todd Shipyards 
Corp., 76 N.Y,S,2d 363, 190 Misc. 782 
—Corpus Juris Seeundniii oi’feed in 
Garcia y. Pan American Airways, 
50 N.T.S.2d 250, 261, 183 Misc. 258, 
affirmed 56 N.T.S,2d 317, 269 App. 
Div. 287, affirmed 67 N.E.2d 267, 295 
KT. 862, motion denied 68 N,H.2d 
69, 295 N.T. 981, certiorari denle^’ 
67 S.Ct 79, 329 U.S. 741, 91 L.Bd 
640—^Butter & Egg Merchant 
Ass’n V. La Guardia, 47 N.T.S.2d 
913, 181 Misc, 889—m re City of 
New Hochelle, 46 N.T.S.2d 645, 182 
Misc. 176, affirmed 49 N.T.S.2d 678, 
268 App.Div. 182, affirmed 60 N.E. 
2d 838, 294 N.T. 678, certiorari de¬ 
nied Echo Bay Waterfront Corp. v. 
City of New Rochelle, 66 S.Ct 24, 
826 U.S. 720, 90 L.Bd. 426—Bie- 
santz V. Supreme Council of Royal 
Arcanum, 175 N.T.S. 46, 106 Misc. 
546—^People on Complaint of Mar- 
Quardt V. Adducl, 28 N.T.S.2d 611. 
176 Misc. 697, reversed on other 
grounds 33 N.T.S.2d 873. 

Hughes-Kelly Corp. v. Town of 
Babylon, 86 N.T.S.2d 48—^People v 
Marcello. 26 N.T.S.2d 633—Walsh 
V. Boyle, 166 N.T.S. 678, modified 
on other grounds 166 N.T.S. 681,179 
App.Div. 682. 

Tex.—^Dallas County v. Texas Turn¬ 
pike Co.. Civ.App., 268 S.W.2d 767, 
affirmed Texas Turnpike Co. v. Dal¬ 
las County, 271 S.W.2d 400—An¬ 
drews v. Smith, Civ.App., 98 S.W.2d 
493» error refused. 


Wis.—State v. Stehlek. 56 N.W.2d 
614. 262 Wis. 642. 

”We would as a trial court be slow 
to deny constitutionality to an act 
of Congress. This Is a duty, when 
it arises, which peculiarly b*»longs to 
the appellate courts. There is an 
Ingrained prejudice on the part of 
many against trial courts so doing. 
This in part is because of the practi¬ 
cal inconvenience which may result 
in a law being enforced In some ju¬ 
dicial districts and treated as a nul¬ 
lity in others.” 

U.S.—^In re Coller, D.CPa., 8 F.Supp. 
447, 449. 

Taxing power of state should be 
upheld by courts of original juris¬ 
diction even where the validity of 
the statute is open to grrave doubt. 
N.T.—^In re Lowell’s Estate, 200 N. 
T.S. 442, 121 Misc. 106, modified bn 
other grounds 203 N.T.S. 312, 208 
App.Div. 201, affirmed 147 N.E. 183. 
239 N.T. 632. 

Thorough research 
In suit for temporary Injunction 
enjoining collection of taxes Imposed 
under statute attacked as unconstitu¬ 
tional, federal district court would 
not pass finally upon validity of act 
without making thorough research, 
especially where various courts had 
expressed different views on valid¬ 
ity of act. 

U.S.—^Klngan & Co. v. Smith, D.C. 
Ind., 12 F.Supp. 329, appeal dis¬ 
missed, C.C.A., Smith v. Blingan & 
Co., 80 F.2d 1020. 

Pegoalty or 'tax 

A trial court will not assume to de¬ 
termine that an imposition levied 
by act of congress, which denomi¬ 
nates it a tax, is not a tax, but a 
penalty. 

U.S.—Llpke V. Lederer, D.C.Pa., 274 
F. 493, reversed on other grounds 
42 S.Ct 649, 269 U.S. 667, 66 L.Ed. 
1061. 

Xa absence of immediate injury to 
complainant, trial court will not pass 
on constitutionality of a statute. 
U.S.—^In re Paul, D.C.Iowa, 13 F. 
Supp. 646, appeal dismissed, C.C.A., 
Equitable Life Assur. of U. S. v. 
Paul, 85 F.2d 1013. 

Bore oases 

Court of first instance should not 
declare a statute unconstitutional ex¬ 
cept in rare cases Involving life and 
liberty and where Invalidity is appar¬ 
ent on face of challenged act. 

N.T.—Bohllng v. Corsi. 127 N.T.S.2d 
591, 204 Misc. 778, affirmed 118 N. 
E.2d 823. 306 N.T. 815, appeal dis¬ 
missed 76 S.Ct 36, 348 U.S. 802, 99 
L.Ed.-w 

Chlsena v. Central High School 
Dlst No. 2 of the Towns of Hemp¬ 
stead and North Hempstead, 136 N. 
T.S.2d 598. 


34. U.S,—Bromley y. McCaughn, D. 
C.Pa., 26 P.2d 880, affirmed, C.CjL 
86 F.2d 1019. 

U. S. V. Josephson, D.C.N.T., 74 
F.Supp. 958—U. S. V. Smith. D.C. 
Mich., 62 F.Supp. 594—Chrestensen 
V. Valentine, D.C.N.T., 34 F.Supp. 
696—^In re Royal-Wilhelm Furni¬ 
ture Co., D.C.Mich., 23 F.Supp. 993 
—U. S. V. 458.95 Acres of Land, D. 
C.Pa^, 22 F.Supp. 1017—U. S. v! 
Whiting Milk Co., D.C.Mass., 21 
F.Supp. 321, sustained, C.aA., 97 F. 
2d 677, vacated on other grounds 
105 F.2d 754—^Bemis Bro. Bag Co. 
V. Feldelson, D.C.Tenn.. 13 F.Supp. 
163—U. S. V. Neuendorf, D.CIowa, 
8 F.Supp. 403—In re Moore, D.C. 
Pa., 8 F.Supp. 393. 

Pocono Pines Assembly Hotels 
Co. V. U. S., 73 Ct.Cl. 447. 

Conn.—Corpus Juris cited in State v. 
Muolo, 17*6 A. 401, 406, 119 Conn. 
323. 

D.C.—^Rudder v. U. S., Mun.App., 106 
A.2d 741—^U. S. V. Lewis, Mun,App., 
100 A.2d 40, affirmed, C.A., Lewis 

V. U. S.. 214 F.2d 853, affirmed 75 
S.Ct 415, 848 U.S. 419, 99 L.Ed, 

Pla.-^tate ex reL Gray v. Stouta- 
mire, 179 So. 730, 131 Fla. 698. 
Mich.—^In re Auditor General, 266 N. 

W. 464, 276 Mich. 462. 107 A.L.R. 
279. 

N.J.—Legg V. Passaic County, 4 A 
2d 300, 122 N.J.Law 100, affirmed 8 
A2d 574, 123 N.J.Law 263. 

Horowitz V. Guaranty Bldg. & 
Loan Ass’n of City of Newark, 8 
A.2d 768, 17 N.J.Misc. 274—Ste¬ 
phens V. Bongart, 189 A. 131, 15 N. 
J.Misc. 80. 

N.T.—Dekrone v. Bussitil, 102 N.T. 
S.2d 291, 199 Misc. 70—^People, on 
Inf. of Barker, v. Elkin, 80 N.T.S. 
2d 525, 196 Misc. 188—Parkhill v. 
Todd Shipyards Corp., 76 N.T.S.2d 
363, 190 Misc. 782—Corpus Juxis 
Seeundxun cited in Garcia v. Pan 
American Airways, 60 N.T.S.2d 250, 
251, 183 Misc. 258, affirmed 55 N.Y. 
S.2d 317, 269 App.Div. 287, affirmed 
67 N.E.2d 267, 296 N.Y. 862. mo¬ 
tion denied 68 N.E.2d 59, 295 N.Y. 
981, certiorari denied 67 S.Ct 79, 
329 U.S, 741, 91 L.Bd. 640—Butter 
& Egg Merchants Ass’n v. La- 
Guardia, 47 N.Y.S.2d 913, 181 Misc. 
889—^In re City of New Rochelle, 
4.6 N.Y.S.2d 645, 182 Misc. 176, af¬ 
firmed 49 N.Y.S.2d 673, 268 App.Dlv. 
182, affirmed 60 N.E.2d 838, 294 N. 
Y. 678, certiorari denied Echo Bay 
Waterfront Corp. v. City of New 
Rochelle, 66 S.Ct 24, 326 U.S. 720, 
90 L.Bd. 426—^People, on Complaint 
of Marquardt, v. Adducl, 28 N.Y.S. 
2d 611, 176 Misc. 697, reversed on 
other grounds 83 N.Y.S.2d 873— 
In re 1175 Evergreen Ave., City 
of New York, 284 N.Y.S, 16, J68 
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assume that it is constitutional until the contrary erty.^S In a proper case, however, the court should 
is declared by a court of appellate jurisdiction,35 es- not hesitate to determine the constitutionality of a 

pedally where the statute is of great importance statute, if this be necessary.®® In any event, of 

and far-reaching efifect,®® has been in effect for an course, a decision of an inferior court on the con- 
appreciable period of time,®^ and has been followed stitutioiiality of a statute is not binding on an ap- 

in innumerable cases involving the rights of prop- pellate court,^® and unless the constitutiondity is 


Misc. 168, affirmed In re 1175 
Bronx. 1 N.E.2d 838, 270 N.T. 436, 
amendment of remittitur denied In 
re Mortgage Commission of State 
of New York, 8 N.B.2d 886 , 272 N. 
Y 496, affirmed Lauro v. Barker, 
57 S.Ct. 821, 299 U.S. 621, 81 L.Ed. 

334 _^People v. Berardlnl, 269 N.Y. 

S. 881, 160 Misc. 311—People v. 
Brennan, 266 N.Y.S. 331, 142 Misc. 
226—^People v. Teuscher, 221 N.Y. 
S. 20, 128 Misc. 94, conditionally 
suspended 223 N.Y.S. 660, 130 Misc. 
177, and affirmed 226 N.Y.S. 881, 
222* App.Eiv. 791, affirmed 1*62 N.B. 
484, 248 N.Y. 464. 

Hughes-Kelly Corp. v. Town of 
Babylon, 86 N.Y.S.2d 48—People v. 
Marcello, 26 N.Y.S.2d 633. 
Pa..^l,ocomobile Co. v. Malone, 43 Pa. 
Co. 168. 

Wis.—State v. Stehlek, 66 N.W.2d 
514, 262 Wis. 642. 

12 C.X p 779 note 81. 

Degree of proof reauired generally 
see infra $ 99. 

As compared to appeUate oourb 
Federal district court before pro¬ 
nouncing act of congress unconstitu¬ 
tional should be more firmly con¬ 
vinced beyond reasonable doubt of 
its unconstitutionality, than would 
be necessary on part of circuit, court 
of appeals or United States supreme 
court. 

XJ.S.—La Croix v. U. S., D.C,Tenn., 11 
P.Supp. 817, appeal dismissed, C.C. 
A., 86 P.2d 669. 

A single Judge should not assume 
to declare an act unconstitutional 
except in a plain case. 

N.Y.—Wiseman v. Close, 183 N.Y.S. 
363. 

35. U.S.—Mather v. MacLaughlin, 
D.C.Pa., 67 P.2d 228. 

U. S. V. Josephson, D.C.N.Y., 74 
F.Supp. 968—Chrestensen v. Valen¬ 
tine, D.C.N.Y., 84 P.Supp. 596. 

Ill.—.people V. Papas, 44 N.B1.2d 896, 
881 Ill. 90. 

N.J.—^Lionel Corp. v. Grayson-Bobin- 
son Stores, Inc., 98 A.2d 623, 27 N. 
J.Super. 64, affirmed in part and re¬ 
versed in part on other grounds 104 
A.2d 304, 16 N.J. 191, appeal dis¬ 
missed Grayson-Robinson Stores, 
Inc. V. Lionel Corp., 76 S.Ct. 87, 

343 U.S. 869, 99 L.Bd.-^Neeld 

V, Automotive Products Credit 
Ass*n, 90 A.2d 668 , 21 N.J.Super. 
169. 

Horowitz V. Guaranty Bldg. & 
Loan Ass’n of City of Newark, 8 
A.2d 768, 17 N.J.Misc. 274. 

N,Y.—^wma * v. Sta4;e, 121 N.Y.S. 

14 C.J.S.—20 


2d 466. 203 Misc. 1118—Corpus 

Juris Secundum cited in Garcia v. 
Pan American Airways, 50 N.Y.S. 
2d 260, 261, 188 Misc. 268. affirm¬ 
ed 65 N.Y.S.2d 317, 269 App.Dlv. 
287, affirmed 67 N.B.2d 267. 295 N. 
Y. 862, motion denied 68 N.E.2d 59, 
296 N.Y. 981, certiorari denied 67 
S.Ct 79, 329 U.S. 741. 91 L.Ed. 
440—Corpus Juris Secundum cited 
la In re City of New Rochelle, 46 
N.Y.S.2d 645, 647, 182 Misc. 17.6, 
affirmed 49 N.Y.S.2d 673, 268 App. 
Div. 182, affirmed 60 N.E.2d 838, 
294 N.Y. 678, certiorari denied Echo 
Bay Waterfront Corp. v. City of 
New Rochelle, 66 S.Ct. 24, 826 U. 
S. 720, 90 L.Bd. 426—People v. 
Burt. 11 N.Y.S.2d 465, 171 Misc. 
166. affirmed 14 N.Y.S.2d 211. 268 
App.Div. 896, affirmed 28 N.B.2d 
968, 283 N.Y. 740—People v. Hev- 
em, 216 N.Y.S. 412, 127 Misc. 141 
—^In re Hoffman’s Estate, 177 N.Y. 
S. 906, 108 Misc. 612—In re Wint- 
Jen’s Estate. 166 N.Y.S. 927, 99 
Misc. 471. 

Raxor Corp. v. Goody, 121 N.Y. 
S.2d 882, affirmed 126 N.Y.S.2d 643, 
two cases, 282 App.Div. 921, affirm¬ 
ed 120 N.B.2d 802, 307 N.Y. 229, 
certiorari denied Goody v. Razor 
Corp., 75 act. 88 , 348 U.S. 863. 
Tex.—Becton v. Dublin, Clv.App., 163 
S.W.2d 907, error refused. 

Wis.—State V. Stehlek, 66 N.W.2d 
614, 262 Wis. 642. 

12 C.J. p 779 note 80. 

Statute oouferxiag Juxisdlotioa 

Surrogates will assume the equita¬ 
ble Jurisdiction given them under a 
statute leaving to an appellate court 
the question of the statute’s consti¬ 
tutionality. 

N.Y.—^In re Hoffman’s Estate, 177 
N.Y.S. 906, 108 Misc. 612. 

Court of claims will not undertake 
to deny constitutionality of action of 
congress. 

Xf,s.—State of Alabama v. U. S., Ct. 
CL, 38 P.2d 897, reversed on other 
grounds 51 S.Ct. 226, 282 U.S. 502, 
76 L.Ed. 492. 

tmiess irroparable damage will be 
oausedf no order restraining depart¬ 
ment of government from acting un¬ 
der statute should be issued on 
gnround of unconstitutionaJlty of 
statute until subject has been passed 
on by court of last resort. 

N.H,—^Musgrove v. Parser, 163 A. 
320, 84 N.H. 650. 

30 , xj.S.—^U. S. V. Spokane Dry 
Goods Co., D.C.Wash., 264 P. 209. 
N.Y.—^Dekrone v. Bussitil, 102 N.Y. 

305 


S.2d 291, 199 Misc. 70 —Corpus Juris 
Seoundum cited lu Garcia v. Pan 
American Airways, 60 N.Y.S.2d 250, 
261, 183 Misc. 268, affirmed 66 N.Y. 
S.2d 317, 869 App.Dlv. 287, affirm¬ 
ed 67 N.B.2d 267, 296 N.Y. 862, mo- 
Uon denied 68 N.B.2d 69, 296 N.Y. 
981, certiorari denied 67 S.Ct. 79, 
329 U.S. 741, 91 L.Ed. 640—People 
ex rel. Katz v. Sisson, 168 N.Y.S, 
601, 102 Misc. 186. 

37. U.S.—Ex parte Joly, D.C.N.Y., 
290 F. 858. 

Tex.—Becton v. Dublin, CIvAlPP., 163 
S.W.2d 907, error refused. 

Wis.—State V. Stehlek, 56 N.W.2d 614, 
262 Wis. 642. 

38. Cal.—Gallagher v. Barstow, 219 
P. 1014, 63 CaLApp. 648. 

Tex.—^Becton v. Dublin, Civ.App., 163 
S.W.2d 907, error refused. 

Wis.—State v. Stehlek, 66 N.W,2d 
614, 262 Wis. 442. 

38. U.S.—^In re Payne, D.C.Tex., 10 
F.Supp. 649. 

D.C.—Pelley v. Botkin, 152 P.2d 12. 

80 U.S.APP.D.C. 261. 

N.J.—^Neeld v. Automotive Products 
Credit Ass’n, 90 A.2d 668 , 21 N. 
J.Super. 169. 

N.Y.—People v. Lee, 272 N.Y.S. 817, 
161 Misc. 481—Syracuse & S. R. 
Co. V. City of Syracura, 183 N.Y.S. 
767, 113 Misc. 28. 

Wiseman v. Close, 183 N.Y.S. 363. 
12 C.J. p 779 note 78 [a]. 

Orimiual proseoutlou 
A court of the first Instance will 
not refuse in a criminal prosecution 
to hold a statute unconstitutional, 
merely because it is a court of the 
first Instance, where in the court’s 
opinion the statute is clearly uncon¬ 
stitutional, since to do so would 
amount to a decision in favor of the 
people, compelling defendants to take 
an appeal. 

N.Y.—^People v. Marcello, 26 N.Y.S.2d 
683. 

Held proper oose 

Where the constitutionality of a 
statute is directly drawn into a ques¬ 
tion, and must be decided to deter¬ 
mine the matter, a ’’proper case” for 
determination of the constitutionality 
of the statute is presented. 

N.J.—State V. Packard-Bamberger & 
Co., 2 A.2d 699, 16 N.J.Misc. 479, 
motion denied State on Complaint 
of Lief V. Packard-Bamberger & 
Co., 8 A.2d 98, 123 N.J.Law 95, cer¬ 
tiorari denied 8 A.2d 291, 123 N.J. 
Law 180. 

40. N.Y.—^People v. Murphy, 118 N. 
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determined by the appellate court, the determina¬ 
tion of constitutionality by the inferior court will 
stand only for the case in which it was made.'*®-^ 
An inferior court is not deprived of jurisdiction to 
determine the constitutionality of legislative provi¬ 
sions by virtue of the fact that it may decide the 
question erroneously.^ 

§ 94. Necessity of Determination 

As a general rule, the constitutionality of a statute 
will be passed on only If, arid to the extent that, It is 
directly and necessarily involved In a Justiciable con¬ 
troversy and Is essential to the protection of the rights 
of the parties concerned. 


Quoted In: Mo.—Juengrel v. City of Qlendale. 161 S.W. 

2d 408. 409, transferred, see, App., I 64 

S.W.2d 610. 

Neb.—State ex rel. Nelson v. Butler, 17 N.W 
2 d 683, 691, 145 Neb. 638. 

Ohio.—Village of Strongsville v. McPhee, 68 
N.E.2d 522, 525, 142 Ohio St. 534. 

Since courts have no power per se to review and 
annul legislative acts, as discussed supra § 92, it 
is only where rights, in themselves appropriate 
subjects of judicial cognizance, are being, or are 
about to be,, affected prejudicially by the application 
or enforcement of a statute,^*! and where the court 


T. S. 865, 129 ApplDIv. 260, af¬ 
firmed 88 N.E. 17, 195 N.T. 126, 21 
L..R.A.,N.S.. 736. 

N.C.—BodWell v. Rowland, 60 S.E. 

319, 137 N.O. 617. 

12 d.J. p 779 note 82. 

40.5 R.I.—Allen v. State Bd. of Vet¬ 
erinarians, 52 A2d 131, 72 R.L 872. 

40.10 Cal.—^Rescue Army v. Munic¬ 
ipal Court of City of Los Angeles, 
171 P.2d 8, 28 Cal.2d 460, appeal 
dismissed 67 S.Ct 1409, 381 U.S. 
649, 91 L.Bd. 1666—^Portnoy v. Su¬ 
perior Court of Riverside. County, 
1,26 P.2d 487, 20 Cal.2d 375—Ex 
parte Bell, 122 P.2d 22, 19 Cal.2d 
488. 

41. U.S,—^Alabama Power Co. v. 
Ickes, App.D.C., 58 S.Ct 300, 302 

U. S. 464, 82 L.Bd. 374—Williams v. 
Riley, Cal., 60 S.Ct 63, 280 U.S. 
78, 74 L.Ed. 175—Commonwealth 
of Massachusetts v. Mellon, 43 S. 
Ct’597, 262 U.S. 447, 67 L.Bd. 1078 
—State of Texas v. Interstate Com¬ 
merce Commission, 42 S.Ct 261, 258 
U.S. 168, 66 LEd. 631 

Allbaugh V. U. S., CANeb., 184 
P.2d 109, certiorari denied 71 S.Ct 
281, 840 U.S. 905, 95 L.Ed. 655— 
Ex-Cell-O Corp. v. City of Chicago, 
C.C.AI1L, 116 F.2d 627-rSparks v. 
Hart Coal Corp,, C.C.AKy., 74 F.2d 
697. 

Williams v. McCuUey, D.C.La., 
128 F.Supp. 897—Jamestown Ve¬ 
neer & Plywood corporation v. -Bo¬ 
land, D.C.N.T., 15 F.Supp. 28—^Pre¬ 
cision Castings Co. v. Boland, U.C 
N.Y., 13 F.Supp. 877, affirmed, C.G, 
Au, 85 F.2d 15—^In re American 
States Public Service Co.,. D.C.Md., 
12 F.Supp. 667, modified on other 
grounds, C.C,A, Burco, Inc. y. 
Whitworth, 81 F.2d 721, certiorari 
denied 56 S.Ct 670, two cases, 297 

U. S. 724, 80 LEd. 1008. 

Ala.—Corpus Juris Stocundum quoted 
In State ex rel. Bland v. St John, 
18 So.2d 161, 168, 244 Ala. 269. 

Colo.—^B. K.' Sweeney Electrical Co. 

V. Poston, 182 P.2d 443, 110 Colo. 
189. 

Cbnn.-^Spector Motor Service v. 
Walsh, 61 A2d 89. 185 Conn. 87. 


D.C.—Wallace v. Ganley, 95 F.2d 864, 

68 APP.D.C. 236. 

Fla.—State ex rel. Grim v. Juvenal, 
159 So. 663, 118 Fla. 487—State ex 
rel. Attorney General v. City of 
Avon Park, 149 So. 409, 108 Fla. 
641, rehearing denied State ex rel. 
Davis V. City of Avon Park, 161 So. 
701, 117 Fla. 656, modified on other 
grounds 158 So. 159, 117 Fla. 565, 
98 AL.R. 230. 

Hawaii.—Wilson v. Stainback, 39 Ha¬ 
waii 67. 

Mass.—Horton v. Attorney General, 
169 N.E. 562, 269 Mass. 503. 

Mo.—Kemper v. Gluck, 39 S.W.2d 380, 

I 827 Mo. 733, certiorari denied Gluck 
V. Kemper, 62 S.Ct 29, 284 U.S. 
649, 76 L.Ed. 661. 

Nev.—^Pershing County v. Sixth Ju¬ 
dicial Dist Court 181 P. 960, 43 
Nev. 78, rehearing denied 183 P. 
314, 43 Nev. 78. 

N.Y.—Headley v. City of Rochester, 
5 N.E.2d 198, 272 N.Y. 197. 

• * Herlands v. Surpless, 16 N.Y.S.2d 
454, 258 App.Div. 275, affirmed 26 
N.B.2d 800, 282 N.Y. 647. 

Faians V. R. H. Macy & Co., 296 
N.Y.S. 668, 163 Misc. 182, reversed 
on other grounds 300 N.Y.S^ 624, 
165 Misc. 100, affirmed 6 N.Y.S.2d 
157, 254 App.Div. 827, motion de¬ 
nied 6 N.Y.S.2d 448, 266 App.Div. 
702—City of New York v. McAneny, 

190 N.Y.S. 87, 116 Misc. 433. 

N.C.—^Hood ex reL United Bank & 
TiTist Co. V. Richardson Realty, 

191 S.B. 410, 211 N.C 682-:-State v. 
Rooks, 176 S.B. 762, 207 N.a 276 
—^Blackmore v. Duplin County, 169 
.S,B. 864, 201 N.a 243. 

N.D.—^Federal Land Bank of St. Paul 
V. Johnson, 274 N.W. 668, 67 N.D. 
634—State v. Davis, 229 N.W. 106, 

69 N.D. 191. 

Okl.—^Bennett v. State, 294 P. 149, 
147 OkL 14—Ferk V. Hall, 249 P. 
1106, 119 Okl. 251—Kelly v. Roet- 
zel, 165 P. 1150, 64 Okl. 86. 

Tenn.—^First Suburban Water Utility 
Dist V. McOanless,;i46 S.W.2d 948, 
177 Tenn. 128—^RUshing v. Tennes¬ 
see Crime Commission, 117 S.W.2d 
4, 173 Tenn. 302; 

Tex.—Jones v. City of Uvalde, Civ. 
App., 67 S.W.2d. 1129, error dls- 

306 


missed—Simms v. City of Mt 
Pleasant, Clv.App., 12 S.W.2d 838, 
error dismissed—^Neff v. Elgin, Civ. 
App., 270 S.W. 873—^Love v. Grif¬ 
fith, Civ.App., 286 S.W. 239, affirm¬ 
ed 45 S.Ct 12, 266 U.S. 32, 69 L. 
Ed. 157. 

W.Va.—State v. Jackson, 121 S.E. 
162, 95 W.Va. 365. 

Wls.—Goodland v. Zimmerman, 10 N.^ 
W.2d 180, 243 Wis. 459. 

Absence of necessary party 

(1) Am act cannot be put in Ques¬ 
tion unless there is a party to the 
suit who Is claiming some right 
thereimder, or attempting to enforce 
some provision of the act 

Tenn.—^Memphis Power A Light Co. 
V. City of Memphis, 112 S.W.2d 817, 
172 Tenn. 346—Tennessee Public 
Service Co. v. City of Knoxville, 
91 S.W.2d 666 , 170 Tenn. 40. 

( 2 ) Plaintiff, who was required to 
pay occupation tax on amounts re¬ 
ceived by. him. under building con-‘ 
tracts with federal government, could 
not complain that he had been de¬ 
nied equal protection of laws because 
statute imposing occupation tax on 
enumerated businesses had been in¬ 
terpreted improperly by State Tax 
Commission in favor of groups other 
than contractors, without joining oth¬ 
er groups allegedly favored by Com¬ 
mission’s interpretation. 

Arlz.—^Duhame v. State Tax Commis¬ 
sion^ 179 P.2d 252, 65 Ariz. 268, 171 
AL.R. 684. 

Class not involved in litigation 
Constitutionality of statute as to 
class not involved in particular liti¬ 
gation is not determined. 

Wyo.—State v. W. S. Buck Mercan¬ 
tile Co., 264 P. 1023, 38 Wyo. 47, 
57 AL.R. 676. 

Existence of applicable conditions 
Constitutionality of statute is not 
drawn into question,, except in con¬ 
nection with its particular applica¬ 
tion. 

U.S.—Ajtnerican Bond & Mortgage Co. 

V, u. a. Ill., 61 act ii8, 282 u.s. 

874, 76 .L.BcL 39.6—White v. John¬ 
son, IlL, 61. act 116, 282 tX.a 367, 
75 L.Ed. 888 . 
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has jurisdiction over the substance of the suit,^^. less such determination is absolutely necessary in 
that its validity may be called in question and de- order to determine the merits of the suit in which 
termined by an exercise of the judicial power. In- the constitutionality of such statute has been drawn 
deed, it is well-settled that the constitutionality of in question,^ 3 and such rule should not be departed 


a statute will not be determined in 

Teac— Lawson v. Baker, Civ.App., 220 
S.W. 260, error refused. 

Statnta Ixuposiiigr tax 
In justiciable cases, the validity of 
a statute Imposing or authorizing a 
tax may be judicially determined in 
adjudicating litigated rights as to 
the tax. 

pia.—^Folsom v. Bank of Greenwood, 
120 So. 817, 97 Pla. 426, followed 
in Folsom v. Bank of Malone, 120 
So. 819, 97 Fl€L 488. 

42. TT.S.—^Hary v. United Electric 
Coal Co., D.C.I11., 8 F.Supp. 656. 

AJa.—Corpus Jnris Seonndmn guoted 
in State ex rel. Bland v. St. John, 

18 So.2d 161, 168, 244 Ala. 269. 

N.T.—^Barry v. Gaffney, 62 N.T.S.2d 
875, 188 Misc. 763. 

N-C.—^Hunter v. Nunnamaker, 63 S. 
E.2d 292, 280 N.C. 884. 

To have JnrisdiotloiL to pass on 
the constitutionality of an act of con¬ 
gress. the rights of one litigant and 
the liabilities of the other must be 
so dependent on, or affected by, the 
challenged statute as to render an 
adjudication on its constitutionality 
necessary to the ultimate decision. 

U.S.—Coffman v. Federal Laborato¬ 
ries, D.C.N.J., 66 F.Supp. 501, af¬ 
firmed 66 S.Ct. 298, 823 U.S. 816, 89 
L.Ed. 264, and 66 S.Ct. 803, 823 U. 

S. 825, 89 UEd. 271. 

Extending period of redemption 
On application for ext^slon of pe¬ 
riod of redemption from foreclosure 
sale, circuit court had jurisdiction 
to determine constitutionality of stat¬ 
ute extending period for redemption. 
S.D.—Hartman v. Home Owners* Loan 
Corp., 7 K.W.2d 720, 69 S.D. 160. 

43. U.S.—^U. S. V. Rumely, App.D.C., 

73 S.Ct.648. 846 U.S. 41, 97 L.Ed. 
770:—Youngstown Sheet & Tube Co. 

V. Sawyer, App.D.C., 72 S.Ct. 863, 

848 U.S. 679, 96 L.Bd. 1163, 26 A.L. 
Il.2d 1378—U. S. V. Hayman, Cal., 

72 S.Ct 268. 842 U.S. 205, 96 L.Bd. 

232—Stefanelli v. Minard, N.J., 72 
S.Ct. 118, 842 U.S. 117, 96 L.Bd. 

188—Sweatt v. Painter, Tex., 70 
S.Ct. 848, 339 U.S. 629, 94 L.Bd 
1114, rehearing denied 71 S.Ct. IS, 

840 U.S. 846, 96 L.Bd. 620—District 
of Columbia v. Little, App.D.C., 70 
S.Ct 468, 389 U.S. 1, 94 UEd. 699 
—U. a V. Petrillo, IlL, 67 S.Ct. 1688, 

832 U.S. 1, 91 L.Bd. 1877—Rescue 
Army v. Municipal Court, Cal., 67 
act. 1409, 381 U.S. -549, 91 L.Bd. 
1666—United Public Workers of 
America (C.I.O.) v. .Mitchell, App. 
D.a, 67 act 666, 330 U.S. 76. 91 L. 

Ed. 764—Alma Motor Co. v. Tim- 
ken-Detroit Axle Co., Del., 67 act 
281; 829 U.S. 129, 91 UBd. 128— 


any case, un- | from except for 

Alabama State Federation of Labor 
V. McAdory, Ala., 65 S.Ct. 1384, 826 

U. S. 460, 89 D.Ed. 1725—C. I. R. 

V. Wheeler, 65 S.Ct 799, 324 U.S. 
642, 89 L.Ed. 1166, rehearing de¬ 
nied 65 act 1182, 326 U.S. 892, 89 
L.Ed. 2004—Spector Motor Service 
V. McLaughlin, Conn., 65 S.Ct 162, 
323 U.S. 101. 89 L.Ed. 101—City of 
Chicago V. Fieldcrest Dairies, Inc., 

111., 62 act 986, 316 U.S, 168, 86 
L.Ed. 1366—^Railroad Commission v. 
Pullman Co., Tex., 61 S.Ct 648, 812 
U.S. 496, 85 L.Ed. 971—Arkansas 
Fuel Oil Co. V. State of Louisiana 
ex rel. Muslow, La., 68 S.Ct 832, 
304 US. 19,7, 82 L.Bd. 1287, re¬ 
hearing denied 68 S.Ct 1044, 304 U 
a 589, 82 L.Ed. 1549—Arkansas 
Louisiana Gas Co. v. Department 
of Public Utilities. Ark., 68 S.Ct. 
770, 804 US. 61, 82 L.Bd. 1149— 
Rickert Rice Mills v. Fontenot La., 
66 act 874, 297 U.S. 110, 80 L.Bd. 
513, rehearing denied 56 S.Ct 488, 
297 US. 726, 80 L.Ed. 1009, Dore v. 
Fontenot 66 S.Ct 439, 297 U.S. 726, 
SO L.Bd. 1009, United Rice Milling 
Products Co. V. Fontenot 66 S.Ct 
439, 297 U.S. 727, 80 L.Bd. 1009, 
Baton Rouge Rice Mill v. Fonte¬ 
not 66 S.Ct 440, 297 US. 727, 80 
L.Ed. 1009, Simon v. Fontenot 66 
act 440, 297 U.S. 727, 80 L.Bd. 
1009, Levy Rice Milling Co. v. Fon¬ 
tenot 66 act 440, 297 US. 727, 80 
L.Bd. 1009, Farmers Rice Milling 
Co. V. Fontenot 66 S.Ct 441, 297 
U.S. 727, 80 L.Ed. 1009, and Noble- 
Trotter Rice Milling Co. v. Fonte¬ 
not 66 S.Ct 441, 297 US. 727, 80 
L.Bd. 1009—^Howat v. State of Kan¬ 
sas, Kan., 42 act 277, 268 US. 
181, 66 L.Bd. 660—Blair v. U S., 
N.Y., 39 act 468, 250 US. 273, 68 
L.Bd. 979. 

Walmac Co. v. Isaacs, C.A.R.I., 
220 F.2d 108—^Massy v. Kendall, 
Em.App., 209’ F.2d 260—^Kansas 
City, Mo. V. Williams, C.A.Mo., 206 
P.2d 47, certiorari denied 74 S.Ct 
46, 346 US. 826, 98 L.Ed. 361— 

U. a V. Hood, C.A.La., 200 F.2d 689, 
certiorari denied Hood v. U S., 73 
act 832, 845 ti.S. 941, 97 L.Bd. 
1367, rehearing denied 73 S.Ct 1111, 
346 US. 971, 97 L.Bd. 1388—Tower 
Realty v. City of East Detroit, C. 
AMich., 196 F.2d 710—^Belanger v. 
Great Am. Indem. Co. of N. T., 
C.A.La., 188 F.2d 196—Emery v. U 

5., C.A.Cal., 186 F.2d 900, certiorari 
denied 71 S.Ct 796, 341 U.S. 926, 
96 L.Ed. 1367—Shahmoon v. C. L 
R., C.A2, 185 F.2d 384—Schilder 

V. Gusik, C.AOhio, 180 F.2d 662, 
reversed on other grounds 71 .S.Ct 
149, 840 Ua 128, 96 L.Bd. 146-^ 
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Strong reason and under extraordi- 

N. L. R. B. V. Edward G. Budd Mfg. 
Co., C.A6, 169 F.2d 571, certiorari 
denied 69 S.Ct 411, 336 U.S. 908, 93: 
L.Ed. 441—'U. S. ex rel. Peeley v.. 
Ragen, C.dAIU., 166 P.2d 976— 
Sun Oil Co. V. Burford, C.C.ATex.,. 
130 F.2d 10, reversed on other 
grounds 68 aCt 1098, 819 U.S. 815, 
87 L.Ed. 1424, rehearing denied 63; 
act 1442, 320 ua 214, 87 L.Bd. 
1861, and 63 S.Ct 1442, 320 US. 
214, 87 L.Bd. 1851—McBlwaln v. 
Wickwire Spencer Steel Co., C.C.A 
N.T., 126 P.2d 210—Chas. C Stew¬ 
ard Mach. Co. V. Davis, C.CAuAla., 
89 F.2d 207, affirmed 67 S.Ct 883, 
301 US. 648, 81 L.Ed. 1279, 109 
AL.R. 1293—Elliott v. El Paso 
Electric Co., C.C.ATex., 88 F.2d 
606, certiorari denied 67 S.Ct 946, 
801 US. 710. 81 L.Bd. 1363, and 
Perrin v. Elliot, 67 S.Ct 946, 801 
US. 710, 81 L.Bd. 1863—Dallas 
Joint Stock Land Bank v. Davis, 
CC-ATex., 83 P.2d 822—Service 
Life Ins. Co. v. Weinberg, C.C.A 

Ill., 81 P.2d 369—City of Allegan, 
Mich., V. Consumers* Power Co., 

C. C.AMich., 71 F.2d 477, certiorari 
denied Consumers* Power Co. v. 
City of Allegan, 66 S.Ct 100, 292 

U. S. 686, 79 L.Ed. 681—MacMillan 

V. Railroad Commission of Texas, 

D. C.Tex., 61 P.2d 400, reversed on 
other grounds Railroad Commis¬ 
sion of Texas v. MacMillan, 63 S. 
Ct 223, 287 U.S. 676, 77 L.Bd. 606 
—^Interstate Transit v. City of De¬ 
troit, Mich., aCAMich., 46 P.2d 
42—^Fox Film Corporation v. Trum¬ 
bull, D.C.Conn., 7 F.2d 715. 

Williams v. McCulley, D.C.LaM. 
128 F.Supp. 897—Jeffries v. Olesen, 
D.C.CaJ., 121 F.Supp. 463—Govern¬ 
ment and Civic Emp. Organizing 
Committee, CIO v. Windsor, D.C. 
Ala., 116 F.Supp. 364, affirmed 74 
act 429, 347 US. 901. 98 L.Bd. 1061 
—Grand Central Aircraft Co. v. Al¬ 
len, D.CCal., 114 F.Supp. 389, re¬ 
versed on other grounds Allen v. 
Grand Central Aircraft Co., 74 S.Ct. 
746, 847 US. 635, 98 KEd. 933— 
In re West Coast Cabinet Works, 
D.C.CaL, 92 F.Supp. 636, affirmed, 
C.A, California State Board of 
Eguallzatlon v. Goggin, 191 F.2d 
726, certiorari denied 72 S.Ct 302, 
842 US. 909, 96 L.Ed. 680—St John 
V. Wisconsin Employment Rela¬ 
tions Board, D,C.Wls., 90 F.Supp. 
347, vacated on other , grounds 71 S. 
Ct 375, 840 U.S. 411, 96 L.Bd. 386— 
Anderson v. Schwellenbach, D.C. 
CaL, 70 F.Supp. 14—Corpus Juria. 
Seoundum olted in Spaulding v. 
Douglas AircraJft Co., D.CCal., 60 F. 
Supp. 986, 987, affirmed, CCA, 164 



§94 CONSTITUTIONAL LAW 16 C.J.S. 


F.2d 419—City of St. Itouls v. Mis 
sisslppl River Fuel Corp., D.C.Mo., 
67 F.Supp. 649—Jacobs v. Peavy- 
Wilson Lumber Co., D.C.La., 33 P 
Supp. 206—^Beaver Valley Water 
Co. V. Driscoll, D.C.Pa., 23 P.Supp 
795—Cottman Co. v, Dailey, D.C. 
Md., 20 P.Supp. 142, affirmed, C.CAl. 
94 P.2d 85—Gulf Statos Paper Cor¬ 
poration V. Carmichael, D.C.Ala., 17 
P.Supp. 225, injunction modified on 
other grrounds Carmichael v. Gulf 
States Paper Corporation, 67 S.Ct. 
674, 300 U.S. 644, 81 L.Bd. 868, re¬ 
versed on other grounds 67 S.Ct 
868, 301 U.S. 496, 81 L.Ed. 1245, 109 
A.L.R. 1327—Southern Coal & Cok'^ 
Co. V. Carmichael, D.C.Ala., 17 P 
Supp. 226, injunction modified or 
other grounds Carmichael v. South¬ 
ern Coal & Coke Co., 57 S.Ct. 674 
300 U.S. 644, 81 L.Bd. 868, reversed 
on other grounds 67 S.Ct. 868, 30" 
U.S. 496, 81 L.Bd. 1245, 109 A.L.R 
1327—Modern Woodmen of Amer¬ 
ica V. Casados, D.C.N.M., 16 F.Supp. 
483—Precision Castings Co. v. Bo¬ 
land. D.C.N.T., 13 P.Supp. 877, af¬ 
firmed, C.C.A., 85 P.2d 15—Illinois 
Power & Light Corporation v. City 
of Centralia, Ill., D.C.I11., 11 P 
Supp. 874, vacated and remanded 
on other grounds, C.C.A., 89 P.2d 
985. 

Risty V. Chicago, R. I. & P. Ry. 
Co., C.C.A.S.D., 297 P. 710, certio¬ 
rari denied Risty v. Chicago, M. & 
SL P. R. Co., 46 S.Ct. 122, 266 U 
S. 622, 69 L.Ed. 473, and dismissal 
of appeal denied Risty v. Northern 
States Power Co., 46 S.Ct. 229, 266 
U.S. 622, 69 L.Bd, 473, affirmed in 
part and reversed In part on oth¬ 
er grounds 46 S.Ct. 236, 270 U.S. 
878, 70 L.Ed. 641—U. S. v. Chemi¬ 
cal Foundation, D,C.Del., 294 P. 300, 
affirmed, C.C.A., 6 P.2d 191, modi¬ 
fied on other grounds 47 S.Ct. 1, 
272 U.S. 1, 71 L.Ed. 131—Murray v. 

U. S., C.C.A.Okl.. 284 P. 573—Allen 

V. Omaha Live Stock Commission 
Co., aC.A.Neb., 275 P. 1. 

Ala.—^Acton v. Browne, 80 So.2d 643 
—^Doughty V. Tarwater, 73 So.2d 
640, 261 Ala. 263—Donaghey v. 
Owen, 66 So.2d 895, 269 Ala, 376— 
Sibley v. Odum, 58 So.2d 896, 257 
Ala. 292—^Moses v. Tarwater, 58 So. 
2d 757, 257 Ala. 361—Corpiis Juris 
SeoazLdum quoted in State ex reL 
Bland v. St John, 13 So.2d 161, 168, 
244 Ala. 269. 

Ariz.— Corpus Juris Secundum cited 
in Arizona Corp. Commission v. 
Tucson Gas, Elec. Light & Power 
Co., 189'P.2d 907, 911, 67 Ariz. 12 
—^Reichenberger v. Salt River Proj¬ 
ect Agr. Improvement and Power 
Dist, 70 P.2d 452, 60 Ariz. 144— 
Maricopa County Municipal Water 
Conservation Dlst No. 1 v. La 
Prade, 40 P.2d 94, 46 Ariz. 61. 

Ark.—Wood V. Henderson, 280 S.W. 
2d 226—Smith v, Smith, 267 S.W.2d 
771, 268 S.W.2d 614—Winston v. 
Personal Finance Co. of Pine Bluff, 


249 S.W.2d 315, 220 Ark. 580—Holt 
V. Howard, 176 S.W.2d 384, 206 Ark. 
337—^McLeod v. J. B. Dllworth Co., 
171 S.W.2d 62. 206 Ark. 780, affirm¬ 
ed 64 S.Ct 1023, 322 U.S. 827, 88 
L.Ed. 1304—^Rowland v. Rogers, 137 
S.W.2d 246, 199 Ark. 1041—Honea v. 
Federal Land Bank of St. Louis 
61 S.W.2d 436, 187 Ark. 619—Smith 
V. Garretson. 4 S.W.2d 620. 176 Ark, 
834. 

!al.—Palermo v. Stockton Theatres, 
196 P.2d 1. 32 Cal.2d 53-Gillum v. 
Johnson, 62 P.2d 1037, 7 Cal.2d 744, 
108 A.L.R. 695, rehearing denied 
63 P.2d 810, 7 Cal.2d 744, 108 A 
L.R. 696—People v. Perry, 298 P. 
19, 212 Cal. 186, 76 A.L.R. 1331— 
Great Western Power Co. of Cal¬ 
ifornia V. City of Oakland, 209 P. 
663, 189 Cal. 649—Corpus Jnxir 
anoted in Application of Herman, 
191 P. 934, 937, 183 Cal. 153. 

In re Hotaling's Estate, 170 P.2d 
111, 74 Cal.A.pp.2d 898-““In re 

Monks’ Estate. 120 P.2d 167, 48 Cal 
App.2d 603, appeal dismissed Monks 
V. Lee, 63 S.Ct 60, 317 U.S. 690. 
87 L.Ed. 483, rehearing denied 63 
S.Ct 323, 317 U.S. 711, 87 L.Ed. 
666—People v. Thompson, 43 P.2d 
600, 6 Cal.App.2d 655—Snyder v. 
Superior Court in and for Amador 
County, 74 P.2d 782, 24 Cal.App.2d 
263—People v. Hillard, 284 P. 1070. 
103 Cal.App. 698—People v. Wieler 
204 P. 410. 66 CaLApp. 687—Ex 
parte Holder, 192 P. 90, 48 Cal.App. 
468. 

People V. Banat, 100 P.2d 374, 39 
Cal.App.2d Supp. 766. 

Colo.—State ex rel. Cruse v. Amer¬ 
ican Can Co., 186 P.2d 779, 117 
Colo. 312—^Elliott V. People, 174 P. 
2d 600, 116 Colo. 382—Flanders v. 
City of Pueblo, 160 P.2d 980, 114 
Colo. 1—Wade v. State, 47 P.2d 412, 
97 Colo. 52—People v. District 
Court of Eighth Judicial Dist in 
and for Boulder County, 287 P. 849, 
87 Colo. 316—People v. Texas Co., 
275 P. 896, 86 Colo. 289—Mountain 
States Beet Growers’ Marketing 
Ass’n V. Monroe, 269 P. 886, 84 Colo. 
300—^People v. Pirie, 242 P. 72, 78 
Colo. 361. 

Del.—State ex rel. Davis v. Woolley, 
97 A,2d 239—^Application of Pep¬ 
per, 64 A,2d 173, 4 Terry 668—Col- 
lison V. State ex rel. Green, 2 A.2d 
97, 9 W.W.Harr. 460, 119 A.L.R. 
1422, 

Corpus Juris cited in Cajitor v. 
Sachs, 162 A. 73, 76, 18 DeLCh. 359. 

D.C.—^Heyward v. Public Housing Ad¬ 
ministration, C.A., 214 P.2d 222. 

Osage Tribe of Indians v. Ickes, 
D.C., 46 P.Supp. 179. 

Maxwell v. Brayshaw, 268 P. 957, 
49 App.D.a 67. 

Pla.—Johnson v. White Swan Laun¬ 
dry, 41 So.2d 874^—Prink v. State 
ex rel. Turk, 36 So.2d 10, 160 Pla. 
394—State ex rel. North St Lucie 
River Drainage Dist v. Kanner, 11 
So.2d 889, 162 Pla, 400—Armstrong 
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v. stone, 178 So. 294, 130 Pla. 615 
—Crumbley y. City of Jacksonville 
135 So. 886, 102 Pla. 408, reheard 
138 So. 486, 102 Pla. 408—State v. 
Johnson, 135 So. 816, 102 Pla. 19~1 
State V. State Board of Equalizers 
94 So. 681, 84 Pla. 692, 80 A.L.It 
382—State v. Apalachicola North¬ 
ern R. Co., 88 So. 310, 81 Pla. 394— 
State V. Apalachicola Northern R. 
Co., 87 So. 909, 81 Pla. 383. 

Ga.—^Fletcher v. Daniels, 86 S.B.2d 
232, 211 Ga. 403—Boatright v. 

Yates, 84 S.B.2d 195, 211 Ga. 125— 
Lively v. Grlnstead, 80 S.B.2d 316, 
210 Ga, 361—^Hutchins v. Candleri 
73 S.E.2d 191, 209 Ga, 415—Rich¬ 
mond County V. Harper, 67 S.E.2d 
595, 206 Ga, 617—Washburn v. Mac- 
Neill, 66 S.E.2d 136, 205 Ga, 772— 
Barwick v. Wind, 48 S.E.2d 623, 
208 Ga, 827—^Welss v. Hood, 38 
S.E.2d 659, 200 Ga, 796, certiorari 
denied 67 S.Ct 112, 329 U.S. 769, 
91 L.Ed. 654—State Highway Dept 
of Georgia v. Turner, 32 S.E.2d 805, 
198 Ga. 795—Powers v. Wren, 31 
S.B.2d 718, 198 Ga, 316—Harper v. 
Davis, 30 S.B.2d 481, 197 Ga. 762— 
State Highway Dept of Georgia v. 
Bass, 29 S.B.2d 161, 197 Ga, 356— 
Salter v. Bank of Commerce, 6 S.E. 
2d 290, 189 Ga, 328—Pacolet Mfg. 
Co. V. Weiss, 194 S.B. 568, 185 Ga 
287—Lee v. State, 191 S.B. 256, 
184 Ga 327—Cone v. State, 191 S. 
B. 250, 184 Ga 316—Traylor v. 
Gormley, 169 S.B. 850, 177 Ga 186 
—Slater v. Pate, 182 ,S.B. 764, 162 
Ga 208—^Hoover v. Pate, 133 S.E. 
763, 162 Ga 206— Corpus Juris cited 
in Carter v. Dominey, 121 S.B. 236, 
237, 157 Ga 167. 

Loomis V. City of Atlanta, 60 S. 
E.2d 397, 82 GaApp. 346, appeal 
transferred, see 58 S.E.2d 813, 206 
Ga 822, followed in 60 S.E.2d 400, 
82 GaApp. 349—^Anthony v. City of 
Atlanta 18 S.E.2d 82, 66 GaApp. 
606—^Yeates v. Roberson, 62 S.E. 
104, 4 GaApp. 673. 

Hawaii.—^Territory v. Reyes, 33 Ha¬ 
waii 180—^Andersen v. Arnold, 30 
Hawaii 526—Territory v. Mann, 29 
Hawaii 422. 

Idaho.— Corpus Jliris Secundum cited 
in State ex rel. Nielson v. City of 
Gooding, 266 P,2d 655, 659, 76 Idaho 
36—State v. Heltz, 238 P.2d 439, 72 
Idaho 107—McLean v. Hecla Min¬ 
ing Co., 108 P.2d 299, 62 Idaho 76 
—Alberthesen v. State, 96 P.2d 437, 
60 Idaho 715—^United Mercury 
Mines Co. v. Pfost 66 P.2d 152, 67 
Idaho 293— Corpus Juris cited in 
In re Brainard, 39 P.2d 769, 772, 
66 Idaho 163—State Ins. Fund v. 
Board of Com’rs of Owyhee County, 
34 P.2d 956, 64 Idaho 359—Garrity 
V. Board of Com’rs of Owyhee 
County, 34 P.2d 949, 64 Idaho 842 
— Corpus Juris cited in In re All- 
mon, 294. P. 528, 60 Idaho 223— 
Logan V. Carter, 288 P. 424, 49 Ida¬ 
ho 393— Corpus Juris cited in Kim- 
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Wey V. Adair, 189 P. 68, 65, 82 Ida- 

IlL—Fairbajtto Morse & Co. v. City 
of Freeport, 126 N‘.B.2d 67, 6 IlL 
2d 85—^People ex reL White v. But¬ 
ler, 66 N.B.2d 888. 393 Ill. 895— 
Father Basirs Lodge v. City of 
Chicago, 66 N.E.Zd 806, 393 Ill. 246 
—Western & Southern Indemnity 
Co. V. Industrial Commission, 8 N. 
B2d 644, 366 Ill. 240—Sheridan- 
Brompton & Annex Bldg. Corpora¬ 
tion V. Daane, 180 N.B. 779, 348 Ill. 
30 g—^Fireman v. Smith, 173 N.B. 
61, 341 Ill. 188—Stewart v. Depart¬ 
ment of Public Works and Build¬ 
ings, 168 N.B. 872, 836 Ill. 613— 
People V. Small, 160 N.B. 486, 319 
437 —^People v. Long, 130 N.B. 
616, 297 Ill. 194—People v. Blair, 
126 N.B. 605, 292 Ill. 139. 

Rhode V. State Bank of Beverly 
Hills, 268 IlLApp. 578—Chicago 
City Ry. Co. V. City of Chicago, 
238 I11.APP. 402, affirmed 164 N.B. 
112, 823 Ill. 246. 

Ind.—Oorpns Otirls Saoimdiim dted 
in Shutt V. State, 117 N.E.2d 268. 
270—State ex rel. Codding v. Eby, 
60 N.B.2d 627, 223 Ind. 302—^Roth 
V. Local Union No. 1460 of Retail 
Clerks Union; 24 N.B.2d 280, 216 
Ind. 363—State ex rel. Johnson v. 
Clayton, 7 N.B. 2d 82—Sarlls v. 
State, 166 N.B. 270, 201 Ind. 88, 67 
AL.R. 718—Sisters of Providence 
of St. Mair’s of the Woods v. Low¬ 
er Vein Coal Co., 164 N.B. 669, 198 
Ind. 646—Connell v. State, 144 N.B. 
882, 196 Ind. 421, rehearing denied 
148 N.B. 407, 196 Ind. 421—Higgins 
v. Swygman, 141 N.B. 788, 194 Ind. 
1 —state v. Wheaton, 138 N.B. 820, 
193 Ind. 30—.®tna Ins. Co. v. Rey¬ 
man, 132 N.B. 657, 191 Ind. 674, 
transferred, see, App., 128 N.B. 938 
—Poer V. State, 121 N.B. 83, 188 
Ind. 65. 

Iowa.—State v. Dunley, 290 N.W. 41, 
227 Iowa 1086—Reed v. Snow, 264 
N.W. 800, 218 Iowa 1166—Canfield 
V. Northern Securities Co., 249 N.W. 
646, 216 Iowa 747—Board of Supers 
of Pottawattamie County v. Board 
of Supers of Harrison County, 241 
N.W, 14, 214 Iowa 666, motion de¬ 
nied Board of Supers of Harrison 
County V. Board of Sup*rs of Pot¬ 
tawattamie County, 64 S.Ct. 47, and 
appeal dismissed Board of Sup’rs 
of Harrison County, Iowa v. Board 
of Supers of Pottawattamie County, 
Iowa, 64 S.Ct 125, 290 U.S. 596, 
78 L.Bd. 623—New York Life Ins. 
Co. V. Burbank, 216 N.W. 742, 209 
Iowa 199—State v. Altomari, 201 
N.W. 61, 199 Iowa 43-^City of Ames 
V. Gerbracht, 189 N.W. 729, 194 
Iowa 267—Polk County v. Owen. 
174 N.W. 99, 187 Iowa 220—Lee 
V. Hoffman, 166 N.W. 666, 182 Iowa 
1216, L.R.A.1918C 933. 

Kan.—^Perris v. Lockett, 267 P.2d 190. 
176 Elan. 704, reversed on other 
grounds Courtney v. Schroeder, 75 
&Ct 856, 345 U.S. 933, 99 L.Bd.- 
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—State ex reL Moses v. Board of 
County Com’rs of Marshall County, 
242 P.2d 627, 172 Kan. 601—State 
ex rel. Miller v. Common School 
Dist No. 87, Brown County, 186 P. 
2d 677, 163 Kan. 660—Corpus Juris 
quoted in Kepllnger v. Kansas City, 
261 P. 413, 416, 122 Kan. 168—Cle- 
well y. School DIst. No. 2, Belle 
Plalne, Sumner County, 222 P. 74, 
115 Kan. 176. 

Ky.—^Preston v. Clements, 232 S.W.2d 
86, 818 Ky. 479—Stein v. Kentucky 
State Tax Commission, 99 S.W.2d 
443, 266 Ky. 469—Adams v. Greene, 

206 S.W. 769, 182 Ky. 604. 

La.—^Amerada Petroleum Corp. v. 
Murphy, 16 So.2d 244, 204 La. 721 
—^Rizzotto V. Grlma, 118 So. 668, 
164 La. 1—Deardorf v. Hunter, 106 
So. 881, 160 La. 218. 

Me.—Bolduc v. Plnkham, 88 A. 2d 817, 
148 Me. 17—Snelson v. Culton, 42 A. 
2d 606, 141 Me. 242—Vigue v. Chap¬ 
man, 24 A.2d 241, 138 Me. 206— 
Inhabitants of Town of Warren v. 
Norwood. 24 A.2d 229, 138 Me. 180 
—State V. Rand, 169 A. 898, 132 Me. 
246—^Payne v. Graham, 107 A, 709, 
118 Me. 261. 7 A.L.R. 616. 

Md.—Dayhoff v. State, 109 A.2d 760— 
Jeffers v. State, 100 A2d 10, 203 
Md, 227. 

Mass.—Cole v. Chief of Police of 
Fall River, 45 N.B.2d 400, 312 Mass. 
623, appeal dismissed Cole v. Vio- 
lette, 63 S.Ct. 1204, 319 U.S. 681, 
87 L.Bd. 1699, rehearing denied 64 
S.CL 28, 320 U.S. 810, 88 L.Bd. 489. 

Mich.—Guardian Depositors Corp. of 
Detroit V. Brown, 287 N.W. 798, 290 
Mich, 433—Stewart v. Algonac Sav. 
Bank, 248 N.W. 619, 263 Mich. 272. 

Minn.—State ex rel. Grozbach v. Com¬ 
mon School Dist. No. 65, 64 N.W.2d 
130, 237 Minn. 160—State v. Meyer, 
37 N.W.2d 3, 228 Minn. 286—State 
V. One Oldsmobile Two-Door Sedan, 
Model 1946, 36 N.W.2d 626, 227 
Minn. 280—State v. Kenny Boiler 
& Mfg. Co„ 279 N.W. 407, 202 Minn. 
605—Muller v. Theo. Hamm Brew¬ 
ing Co., 268 N.W. 204, 197 Minn. 608 
—In re Friedman, 236 N.W. 703, 183 
Minn. 360—State v. Steele County 
Board of Comers. 232 N.W. 737, 181 
Minn, 427, 71 A.L.R. 1190—Corpus 
Juris quoted in In re Judicial Ditch 
No. 63, 168 N.W. 348, 349, 140 Minn. 
465. 

Miss.—Gatlin v. State, 42 So. 2d 774, 

207 Miss. 688—Russell Inv. Cor¬ 
poration V. Russell, 182 So. 102, 182 
Miss. 386—Upton v. Adcock, 119 So. 
190, 162 Miss. 459—^Dart v. City of 
Gulfport, 113 So, 441, 147 Miss. 634 
—Williamson v. Warren County, 
111 So. 840, 146 Miss. 727—Maxey 
V. State, 106 So. 863, 140 Miss. 570 
—^Meek v. Humphreys County, 97 
So. 674, 183 Miss. 386—^Whitefort 
V. Homochitto. Lumber Co., 93 So. 
437, 130 Miss. 14—^Jackson County 
V. Worth, 90 So. 588, 127 Miss. 813 
—Neville v. Adams County, 86 So. 
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261, 123 Miss. 413—Bx parte Jones, 
72 So. 846, 112 Miss. 27. 

Mo.— Corpus Juris Securtdum cited iu 
State ex rel. State Board of Media¬ 
tion V. Pigg, 244 S.W.2d 75, 79, 326 
Mo. 798—^Kansas City v. Tiernan, 
202 S.W.2d 20, 366 Mo. 188—State 
ex rel. Hewlett v. Womach, 196 S. 
W.2d 809, 365 Mo. 486—State v. 
Vienup, 147 S.W.2d 627, 347 Mo. 
382—State ex rel. Gentry v. Cur¬ 
tis, 4 S.W.2d 467, 319 Mo. 316- 
State V. Halbrook, 279 S.W. 395, 

. 311 Mo. 664—State v. Wurdeman, 
163 S.W. 849, 264 Mo, 561. 

State V. Hull, App., 279 S.W. 221. 

Mont.—State ex rel. Bums v. Lacklen, 
284 P.2d 998—^Monarch Min. Co. v. 
State Highway Commission, 270 
P.2d 738—^Dickey v. Board of 
Corners of Lewis & Clark County, 
191 P.2d 315, 121 Mont. 223—Mon¬ 
tana State Board of Examiners in 
Photography v. Keller, 186 P.2d 603, 
120 Mont. 364—^In re Clark’s Estate, 
74 P.2d 401, 106 Mont. 401, 114 A,L. 
R. 496—^Tale Oil Corporation v. 
Plenty wood Farmers* Oil Co., 41 
P.2d 10, 98 Mont. 682—^Durocher v, 
Myers. 274 P. 1062, 84 Mont 226— 
In re Bank's Estate, 260 P. 128, 80 
Mont. 169—^Missoula Trust & Sav¬ 
ings Bank v. Northern Paxj. Ry. Co., 
246^^. 949, 76 Mont 201. 

Neb.—Summit Fidelity & Sur. Co. of 
Akron, Ohio v. Nimtz, 64 N.W.2d 
803, 168 Neb. 782—State ex rel. 
Nelson v. Butler, 17 N.W.2d 683, 146 
Neb. 638—State v. Smith, 281 N.W. 
861, 136 Neb. 423—First Trust Co. 
of Lincoln v. Airdale Ranch & Cat¬ 
tle Co., 268 N.W. 362, 131 Neb. 475 
—^Howarth v. Becker, 267 N.W. 444, 
131 Neb. 233—First Trust Co. of 
Lincoln v. Stenger, 266 N.W. 642, 
130 Neb. 760—^Banning v. Marsh, 
246 N.W. 776, 124 Neb. 207—Lane 
V. State, 232 N.W. 96, 120 Neb. 302 
— Corpus Juris quoted in War Fi¬ 
nance Corporation v. Thornton, 226 
N.W. 454, 466, 118 Neb. 797— Cor¬ 
pus Juris quoted in Omaha Grain 
Exchange v. Spillman, 226 N.W. 
452,. 463, 118 Neb. 729—State v. 
Fulton, 226 N.W. 2.8, 118 Neb. 400. 

Nev.—State v. Plunkett, 149 P.2d 
101, 62 Nev. 258—State ex rel. 
Whalen v. Welliver, 104 P.2d 1016, 
60 Nev. 154—State ex rel. Adame 
V. Allen, 34 P.2d 1074, 66 Nev. 346. 

N.H.—^Rosenblum v. Grifidn, 197 A. 
701, 89 N.H. 814. 

N.j,—Grobart v, Grobart, 74 A. 2d 
294, 6 N.J. 161—^Henninger v. Board 
of Chosen Freeholders of Bergen 
County, 68 A.2d 833, 3 N.J. 68— 
New Jersey Bell Tel. Co. v. Com¬ 
munications Workers of America, 
N. J. Traffic Division No. 65, CIO, 
76 A.2d 277, 9 N.J.Super. 110, re¬ 
versed on other grrounds 75 A. 2d 
721, 6 N.J. 364. 

N.M.—Ratliff V. Wingfield, 2S6 P.2d 
726, 56 N.M. 494— Corpus Juris Se¬ 
cundum cited in State ex rel. San¬ 
chez y. Stapleton, 152 P.2d 877, 882, 
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48 N.M. 468—State v. Tinsley, 883 
P. 907, 84 N.M. 468. 

N.T.—^Thompson v. Wallin, 96 N.T.S. 
2d 784, 276 App-Div. 463, affirmed 
96 N.E,2d 806, 301 N.T. 476, dis¬ 
missed 72 S.Ct 92, 342 TJ.S. 801, 
96 Li.Bd. 607—^People ex rel. Sten- 
strom V. Harnett, 230 N.Y.S. 28, 224 
App.Dlv. 127, affirmed 164 N.B. 602, 
249 N.T. 606—Gerseta Corporation 
V. Gramatan Nat, Bank of Bronx- 
ville, 198 N.T.S. 885, 205 App.Div. 
868—People ex rel. Rayland Realty 
Co. V, Pagan, 186 N.T.S. 23, 194 
App.Div. 185, affirmed 130 N.B. 931, 
230 N.T. 653. 

Tobin V. La Gnardia, 34 N.T.S.2d 
660, 178 Misc. 667, affirmed 36 N.T. 
S.2d 187, 264 App.Div. 848, reversed 
on other grounds 48 N.B.2d 287, 290 
N.T. 119, motion denied 49 N.E.2d 
1009, 290 N.T. 743—^In re Johnson’s 
Estate, 4 N.T.S.2d 779, 167 Misc. 70 
—^Berger v. Quinn, 268 N.T.S. 614, 
149 Misc. 645—^Rodger v. American 
Kennel Club, 246 N.T.S. 662, 138 
Misc. 310. 

In re Coming’s Estate, 168 N.T.S. 
732. 

N.C.—Hyde County v. Bridgman, 77 S. 
E.2d 628, 238 N.C 247—State v. 
Albarty, 76 S.B.2d 381, 238 N.C. 
130—State v. Wilkes, 65 S.E.2d'129, 
233 N.C. 645—^Horner v. Chamber of 
Commerce of City of Burlington, 
Inc., 67 S.E.2d 789, 231 N.C. 440— 
Jarrell v. Snow, 35 S.E.2d 273, 225 
N.C. 430—Turner v. City of Reids- 
vllle, 29 S.B.2d 211, 224 N.C. 42— 
State V. Smith, 189 S.E. 509, 211 
N.C. 206—In re Parker, 184 S.B. 632, 
209 N.C. 693—Virginia-Carolina 

Chemical Co. v. Turner, 130 S.B. 
154, 190 N.C. 471. 

N.D.—OorpuB Juris Secundum quoted 
in Bspeland v. Police Magistrate's 
Court of City of Grand Forks, 49 
N.W.2d 394, 399, 78 N.D. 849—Mag- 
nuson V. Breher, 284 N.W. 853, 
69 N.D. 197—Kidder County Farm¬ 
ers Press V. State, 280 N.W. 876, 68 
N.D. 418—^Murle v. Cavalier County, 
278 N.W. 243, 68 N.D. 242—State 
ex reL State Bank of Streeter v. 
Weller, 276 N.W. 67, 67 N.D. SOS- 
State V. Bhr, 221 N.W. 883, 57 N.D. 
310 — ^Davls V. McLean County, 204 
N.W. 469, 52 N.D. 857—Olson v. 
Boss, 167 N.W. 385, 89 N.D. 872— 
McCoy v. I>avis, .164 N.W. 951, 38 
N.D. 328. 

Ohio.—^American Cancer Soc. v. City 
of Dayton. 114 N.E.2d 219, 160 Ohio 
St 114—State ex rel. Lieux v. Vil¬ 
lage of Westlake, 96 N.B.2d 414, 
154 Ohio St 412—Belden v. Union 
Central Life Ins. Co., 55 N.B.2d 629, 
148 Ohio St 329, appeal dismissed 
65 S.Ct 129, 323 U.S. 674, 89 L.Ed. 
548, and Koplin v. Ohio Nat Life 
Ins. Co., 65 S.Ct 136, 823 U.S. 674, 
89 L.Bd. 548—Village of Strongs¬ 
ville V. McPhee, 63 N.B.2d 522, 142 
Ohio St 534—State ex reL Her¬ 
bert V. Ferguson, 52 N.B.2d 980, 142 


Ohio St 496—Wiggins v. Babbitt, 
198 N.B. 873, 130 Ohio St 240—By- 
ler V. Anderson, 171 N.B, 90, 122 
Ohio St 220—Rucker v. State, 162 
N.E. 802, 119 Ohio St 189—State v. 
Cook, 134 N.E. 665, 103 Ohio St 465. 

Westerhaus Co. v. City of Cin¬ 
cinnati, Com.Pl., 119 N.B. 2d 854. 

Okl.—^Knapp v. State ex rel. Com’rs 
of Land Office, 166 P.2d 86, 1§6 Okl. 
613—Corpus Juris cited in Patter¬ 
son V. Stanolind Oil & Gas Co., 77 
P.2d 83, 95, 182 Okl. 156, appeal 
dismissed 69 S.Ct 269, 306 U.S. 876, 
83 L.Bd, .231. 

Or.—^Federal Cartridge Corp. v. Hel- 
strom, 276 P.2d 720, 202 Or. 667— 
State ex reL Bushman v. Vanden- 
berg, 276 P.2d 482—U. S. v. Cohn, 

. 272 P.2d 982, 201 Or. 680—Oregon 
Creamery Mfrs. Ass’n v. White, 78 
P.2d 672, 169 Or. 99—Ledford v. 
Skinner, 69 P.2d 519, 166 Or. 661— 
Winslow V. Plelschner, 228 P. 101, 
112 Or. 23, 84 A.L.R. 826—Winslow 
V. Fleischer, 223 P. 922, 110 Or. 664 
—Taggart v. School Dist No. 1 of 
Multnomah County, 188 P. 908, 96 
Or. 422. 

Pa.—^Altieri v. Allentown Officers' and 
Bmp. Retirement Board, 81 A2d 
884, 368 Pa. 176—Statler v. U. S. 

. Savings & Trust Co. of Conemaugh, 
192 A. 250, 326 Pa. 247—Common¬ 
wealth V. Picard, 145 A. 794, 296 
Pa. 120. 

School Dist of Millcreek Tp. v. 
Star Theater, Inc., 94 A.2d 63, 172 
Pa,Super. 291—De Sarro v. Snow¬ 
don, 42 A.2d 89, 167 Pa.Super. 160. 

Commonwealth by Dept, of Jus¬ 
tice for and on behalf of Dept of 
Forests and Waters v. Schwalm, 
71 Pa.Dist. & Co. 113, 12 Monroe L. 

R. 65, 45 Sch.Leg.Hec. 200—^In re 
Annexation of Rockledge Borough, 
8 Pa.Dlst & Co. 19. 

City of Pottsville v. Watson, 
Quar.Sess., 43 Sch.Leg.Rec. 194. 

R. L—^Lamothe v. Zoning Board 'of 
Review of Town of Cumberland, 98 
A.2d 918—^Berberian v. Jordan, 98 
A.2d 824—State v. Berberian, 98 A. 
2d 270, 80 R.I. 444—Halgh v. State 
Board of Hairdressing, 72 A.2d 674, 
76 R.I. 612—Shaddock v. Barry, 69 
A.2d 721, 74 R.I. 189—Lonsdale Co. 
V. City of Providence, 7 .A.2d 201, 
63 R.I. 28—^Narragansett Electric 
Lighting Co. v. Sabre, 150 Al. 756, 
51 R.I. 87, 70 A.L.R. 46, reargument 
denied 151 A. 863, 70 A.L.R. 46— 
Wells V. Perry, 148 A. 817, 60 R.I. 
427—Sackett V. Paine, 128 A. 209, 
46 R.I. 489—Newell v. Franklin, 74 
A. 1009, SO R.I. 268. 

S. C.—^Wagener v. Johnson, 76 S.B.2d 
611, 223 S.C. 470—Floyd v. Thorn¬ 
ton, 68 S.B.2d 334, 220 S.C. 414— 
B€tker v. AUen, .66 S.B.2d 618, 220 

S. C. 141—^Foster v. Taylor, 42 S.B. 
2d 531, 210 S.C. 324—State v. Mid¬ 
dleton, 36 S.E.2d 742, 207 S.C. 478— 
State V. Seithel, 21 S.B.2d 195, 201 
S.a 1—State V. Phillips, 8 S.E.2d 
626, 193 S.a 273—Wallace v. Sum¬ 
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ter County, 1 S.B.2d 346, 189 S..C. 
396—^American Oil Co. v. Cox, 189 
S.B. 660, 182 S.C. 419—State v. Fun¬ 
derburk, 126 S.B. 140, 130 S.C. 352 
—Sanders v. Atlantic Coast Line R, 
Co., 103 S.B. 664, 114 S.C. 164. 

S.D.— Corpus Jui^ Secundum cited 
In City of Sioux Falls v. Cleveland, 
70 N.W.2d 62, 66—^In re Snyder’s 

• Estate, 48 N.W.2d 238, 74 S.D, 14— 
Corpus Juris Secundum cited in 
BUuls V. Independent School Dist 
No. 1 of Tankton, 9 N.W.2d 707, 
710, 69 S.D. 303—^Friese v. Gul- 
brandson, 8 N.W.2d 438, 69 S.D. 
179—In re Formation and Organ¬ 
ization of Common School Dist. Out 
of Territory Embraced within In¬ 
dependent School Dist of Groton, 
246 N.W. 246, 61 S.D. 82— Corpus 
Juris cited in In re Forming and 
Organizing Common School Dist 
from Part of Territory Embraced 
In Independent School Dist of Em¬ 
ery, 246 N.W. 245, 61 S.D. 79. 

Tenn.—^Davidson County v. Elrod, 282 
S.W.2d 1, 191 Tenn. 109—State 
Board of Architectural and Engi¬ 
neering Examiners v. Blalock, 231 
S.W.2d 826, 190 Tenn. 626—State 
ex rel. Loser v. National Optical 
Stores Co., 225 S.W.2d 263, 189 
Tenn. 433—Tennessee Public Serv¬ 
ice Co. V. City of Knoxville, 91 S.W. 
2d 666, 170 Tenn. 40—Nashville, C. 
& St L. Ry. V. Railroad & Public 
Utilities Commission, 15 S.W.2d 
761, 159 Tenn. 43—^Hunter v. Con- 

• ner, 277 S.W. 71, 152 Tenn. 258. 

Tex.—Commonwealth of Massachu¬ 
setts V. Davis, 168 S.W.2d 216, 140 
Tex. 398, certiorari denied 63 S.Ct. 
1447, 320 U.S. 210, 87 L.Ed. 1848, 
rehearing denied 64 S.Ct 31, 320 

U. S. 811, 88 L.Ed. 490. 

City of Abilene v. Fryar, Civ. 
App., 143 S.W.2d 654—^Roedenbeck 
Farms v. Broussard, Civ.App., 124 
S.W.2d 929, error refused 127 S.W. 
2d 168, 183 Tex. 126, appeal dis¬ 
missed 60 S.Ct 145, 308 U.S. 514, 84 
L.Ed. 438, and Christie v. Brous¬ 
sard, 60 S.Ct 146, 808 U.S. 614, 84 
L.Ed. 438—Andrews v. Smith, Civ. 
App., 93 S.W.2d 493, error refused 
—^Dallas Joint Stock Land Bank of 
Dallas V. Ballard, Civ.App., 74 S.W. 
2d 297, affirmed Ballard v. Dallas 
Joint Stock Land Bank of Dallas, 76 
S.W.2d 1042, 124 Tex. 113—Waller 

V. State, Civ.App., 68 S.W.2d 601, er¬ 
ror refused—^Knight v. Harper, Civ. 
App., 279 S.W. 689—Neff v. Elgin, 
Civ.App., 270 S.W. 873—Black Bros. 
V. State, Clv.App., 258 S.W. 576, re¬ 
versed on other grounds State v. 
Black Bros., 2.97 S.W. 213, 116 Tex. 
615, 63 A.L.R. 1181—Kean & Crof- 
ford Co. V. City of Dallcus, Civ.App., 
244 S.W. 666. . 

Ex parte Sepulveda, 2 S.W.2d 446, 
108 Tex.Cr. 533. 

Utah.—Wright v. Lee, 118 F.2d 132, 
101 Utah 76—State v. KaUas, 94 P. 
2d 414, 97 Utah 492. 

Vt—Parker v. Anderson, 25 A.2d 41, 
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112 Tt 871—Caiase ▼. BilllngrSt 170 
A. 903, 106 Vt. 149—State v. Hall, 

119 A. 884, 96 Vt. 879. 

T. Quillin, 188 S.H. 216, 
167 Va. 255—^Lehmaji v. Morrfssett, 
174 S.B. 867, 162 Va. 468—Common- 
wealth V. Doss, 167 S.S1. '871, 159 Va. 
968 —Alexander v. Commonwealth, 

120 S.m 296, 137 Va. 477. 

'VT’.Va.—^In re Wheeling Steel Corp. 
Assessment Personal Property 
Brooke County 1951 Taxes, 78 S.B. 
2d 644, 137 W.Va. 653—State V. 
Heston, 71 S.B.2d 481, 137 W.Va, 875 
_Simms v. County Court of Kan¬ 
awha County, 61 S.K.2d 849, 134 
W.Va. 867—^Lihgfimfelter v. Brown, 
52 S.B.2d 687, 132 W;V'a. 566—State 

V. Harrison, 43 S.E.2d 214, 130 W. 
Va. 246—State v. Huber, 40 S.E.2d 
11, 129 W.Va. 198, 168 A.Ii.R. 808— 

* State.V. Garner, 38 S.B.2d 337, 128 

W. Va. 726—State v. Purr, 182 S.E. 
504, 101 W.Va. 178—State v. Jack-' 
son, 121 S.B, 162, 95 W.Va. 866— 
Pry V. City of Ronceverte, 117 S.E. 
140, 93 W.Va. 388—^Ice v. Putnam 
County Court, 112 S.H. 496, 91 W, 
Va. 272. 

Wis.—In re Folsom, 70 N.W.2d 80, 
270 Wis. 100—^Wisconsin Appleton 
Co. V. Industrial Commission, 69 IT. | 
W.2d 433, 269 Wis. 812—Hillside 
Transit Co. v. Larson, 62 N’.W.2d 
722, 266 Wis. 668—In re Zeimet's 
Estate, 49 lT.W.2d 924, 269 Wis. 619 
—United Gas, Coke & Chemical 
Workers of America, Local 18, C. 
I.O. V. Wisconsin Employment Re¬ 
lations Board, 38 N.W.2d 692, 255 
Wis. 164—^Democrat Printing Co. v.. 
Zimmerman, 14 N.W.2d 428—^Bryn- 
wood Land Co. y. Industrial Com¬ 
mission, 10 N.W.2d 187, 243 Wis. 
380—State v. 20th Century Market, 
294 H.W. 878, 286 Wis. 216—John 
P. Jelke Co. v. Hill, 242 N.W. 676, 
208 Wis. 6j50. 

Wyo.—State ex rel. Fawcett v. Board 
of County Com’rs of Albany Coun¬ 
ty, 273 P.2d 188—In re Owl Creek 
Irr. List., 253 P.2d 867., 71 Wyo. 
30, rehearing denied, 258 P.2d 220, 
71 Wyo. 30— Corpus Juris Secuiu 
dum dted iu Ericksen v. School 
List. No. 2 of Natrona County, 217 
. P.2d 887, 889, 67 Wyo. 216—Tavegia 
V. .Bromley, 214 P.2d 975, 67 Wyo. 
93— Corpus Juris Secundum cited 
lu Prlstam y. City of Sheridan, 206 
P.2d 741, 743, 66 Wyo. 143— Corpus 
Juris Seouudum cited in State ex 
rel. Keefe y. Mclnemey, 182 P.2d 
28, 40, 63 Wyo. 280—State ex rel. 
Keefe y. Jones, 161 P.2d 135, 62 
Wyo. 61—^In re, Sheridan County 
Power bist., 167 P.2d 997, ei.WYo. 
365--r-MacDougall v..Board of Land 
. Corners of Wyoming, 49 P.2d 663, 

, 48 Wyo.. 493T--Corpus Juris ftuoted 
iju State y« Continental Oil Co., 43 
P:2d 686, 689, 48 Wyo. 162—Budge 
y.. Board of Com'rs of Lincoln 
County, 208 P.. 874, 29 Wyo. 35. • 

12 C.J. p 780 note 98. 


Rule as applied to consideration of 
constitutional auestions on appeal 
see Appeal and Error S 1466 c. 

Beasou for rule 

(1) **The decision of a question In¬ 
volving the constitutionality of an 
act of Congress is one of the gravest 
and most delicate of the judicial 
functions, and while the court will 
meet the question with firmness, 
where its decision is indispensable, 
it is the part of wisdom, and a just 
respect for the legislature renders it 
proper, to waive it, if the case in 
which it arises can be decided on oth¬ 
er points/' 

U.S.—^Bx parte Randolph, C.C.Va., 20, 
P.Cas.No.11,658, 2 Brock. 447. 

Ala.—Corpus Juris quoted iu State 
ex reL Bland v. St. John, 13 So.2d 
161, 169, 244 Ala. 269—Corpus Ju- 
ris quoted in Cooper v. Hawkins, 
176 So. 329, 330, 234 Ala. 636. 

(2) 'While Courts cannot shim the 
discussion of constitutional ques¬ 
tions when fairly presented, they will 
not go out of their way to find such 
topics. They will not seek to draw in 
such weighty matters collaterally, 
nor on trivial occasions. It is both 
more proper and more respectful to a 
co-ordinate department, to discuss 
constitutional questions only where 
that is the very lis mota«” 

Ala.—Corpus Juris quoted iu State 
ex rel. Bland v. St. John, 13 So. 2d 
161, 169, 244 Ala. 269—Corpus Juu 
ris quoted iu Cooper v. Hawkins, 
176 So. 329, 380, 234 Ala. 636. 

Ind.—^Hoover v. Wood, 9 Ind. 286, 
287. 

. (3) One of the basic reasons for 
the rule that questions of constitu¬ 
tional law should not be passed on by 
court unless to do so is strictly nec¬ 
essary to a decision of the cause un¬ 
der consideration is that court should 
refrain from exercise of its undoubt¬ 
ed authority to declare legislative 
action to be in violation of the con¬ 
stitution except in those cases where 
such declaration is absolutely requir¬ 
ed of the court, thereby exhibiting 
the respect which one co-ordinate 
branch of the government should 
render to another. 

Me.—^Morris v. Goss, 83 A.2d 666, 147 
Me. 89. 

Otilier statements of rule 

(1) Court will not pass on consti¬ 
tutionality of a statute, unless its 
validity is directly and necessarily 
Involved and decision is material to 
the Issues. 

U.S.—Lee v. Biekell, Fla., 54 S.Gt 727, 
292 U.S. 416, 78 L.Bd. 1337. 

Utah Power & Light Co. v. Pfost, 
D.C.Idaho, 52 F,2d 226—uSltna Ins. 
Co. y. Hyde, D.C.Mo., .34 P.2d 186, 
affirmed National Fire Ins. Co. of 
Hartford v. Thompson, 60 S.Ct. 288, 
281 U.S. 831, 74 L.Bd. 88i. 

In re Acker, D.C.Pa., 10 F.Supp. 
344. 

' 3ii 


Ala.—Tillman v. Walters, 108 So. 62, 
214 AJa. 71, certiorari denied 108 
. So. 67, 214 Ala. 76. 

Cal.—^Young v. Three for One Oil 
Royalties, 36 P.2d 1066, 1 CaL2d 
689. 

Platt V. Philbrick, 47 P.2d 302, 
8 Cal.App.2d 27—^Darbee v. Superi¬ 
or Court of San Mateo County, 83 
P.2d 464, 138 Cal.App. 710—People 

V. Henry, 21 P.2d 672, 131 CaLApp. 
82—^People v. Eiseman, 248 P. 716, 
78 CaLApp. 223, error dismissed 
Eiseman v. People of State of Cal¬ 
ifornia, 47 S.Ct 454, 273 U.S. 668, 
71 L.Ed. 828. 

Colo.—State v. Tolbert, 66 P,2d 46, 
98 Colo. 438—(Javin v. People, 244 
P. 912, 79 Colo. 189—Chambers v. 
People, 202 P. 1081, 70 Colo. 496. 

Fla.—State ex reL Adams v. Lee, 166 
So. 249, 122 Fla. 639, reheard 166 
So. 262. 122 Fla. 670, rehearing de¬ 
nied 166 So. 674, 122 Fla. 700, cer- 
- tiorari denied Lee v. State of Flor¬ 
ida ex rel. Adams, 57 S.Ct. 16, 299 
U.S. 542, 81 L.Ed. 399, and motion 
denied State ex reL Adams v. Lee, 
171 So. 333, 126 Fla. 396. 

IlL—Wabash R. Ca. v. Order of Ry. 
Conductors of America, 84 N.E.2d 
406, 402 Ill. 648—People ex rel. Vil¬ 
lage of Westchester v. O'Connor, 38 
N.B.2d 167, 378 IlL 249—Sherldan- 
Brompton & Annex Bldg. Corpora¬ 
tion v, Daane, 180 N.B. 779, 848 IlL 
306—^Fireman v. Smith, 173 N.E. 
61, 341 III. 188—Amoldsvllle Build¬ 
ing & Loan Ass’n v. Dempsey, 171 
N.B. 267, 339 Ill. 304—People v. 
Sikes, 159 N.B. 293, 828 IlL 64— 
Ossey V. Retail Clerks’ Union, 158 
N.B. 162, 326 IlL 405. 

Marshall Field & Co. v. Nyman, 
210 IlLApp. 214, affirmed 120 N.B. 
756, 285 IlL 306. 

Kan.—^In re Wimberly Chapel Bap¬ 
tist Church of Osage County, 228 
P.2d 540, 170 Kan. 684—State v. 
Wilson, 168 P. 679, 101 Kan. 789, 
L.R.A.1918B 374. 

La.—State v. Whittaker, 94 So. 144, 
152 La. 639. 

Mo.—State ex rel. Monett Special 
Road Dist. of Barry County v. 
Hackmann, 213 S.W. 449, 278 Mo. 
602. 

N.T.—Schiefeelin v. Goldsmith, 170 
N.B. 905, 253 N.T. 243, 68 A.L.R. 
1376. 

People y. Sterling, 230 N.T.S. 349, 
182 Misc. 769. 

N.C.—State V. Lueders, 200 S.B. 22, 
214 N.C. 568-Hagler v. Mecklen¬ 
burg Highway Commission, 168 S. 
B. 883, 200 N.C, 733—^Person v. 
Doughton, 120 S.B. 481, 186 N.C. 
723. 

Or.—State v. Slusher, 248 P. 358, 119 
Or. 141. 

R. I.—Creditors' Service Corporation 
•v. Cummings, 190 A. 2, 57 R.L 291 
—State V. Frank W. Coy Real Es¬ 
tate Co., 1Q3 A. 484. 

S. D.—State v. Carey, 165 N.W. 639, 
39 S.D. 624, affirmed Carey v. State 
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«f South Dataita, 39 S.Ct. 403, 260 
n.S. 113, 63 Jj-TStd. 886. 

Va.—Chesapeake & Ohio Canal Co* v. 
Great Falls Power Co., 129 S.B. 781, 
148 Va. 697, certiorari denied 46 
act 8B0, 270 U.a 660, 70 L..Bd. 
7S0—State Higrhway Commissioner 

V. Kre^er, 105 S.E. 217, 128 Va. 
208. 

—^Boyles v. Barhonr County 
Cwirt, 182 S.B. 868, 116 W.Va. 689. 

<2) The constitutionality of a stat¬ 
ute will he considered only when the 
•question is properly before the court. 
Ariz.—^Renck v. Superior Court of 
Maricopa County, 187 P.2d 666, 66 
Ariz. 820. 

Colo.—^Roberts, v. People, 243 P. 644, 
78 Colo. 566. 

<3a.—^Pippin t. State, 58 S.B.2d 482, 
205 Ga. 816. 

Kan.—State ex rel. Osborn v. Rich¬ 
ardson, 266 P.2d 136, 174 Kan. 382 
—^In re Wimberly Chapel Baptist 
Church of Osagre County, 228 P.2d 
640, 170 Kan. 684. 

Miss.—^Neville v. Adams County, 86 
So. 261, 128 Miss. 418. 

Mo.—^Bacon v. Ranson, 66 S.W.2d 786, 
331 Mo. 985—State ex rel. McAl¬ 
lister V. Slate. 214 S.W. 86, 278 Mo. 
670, 8 AL..R. 1226. 

M. C.—^Hunter v. Nunnamaker, 58 S.B. 
2d 292, 230 N.C. 384—State v. Lue- 
ders, 200 S.B. 22, 214 N.C. 668— 
State V. Williams, 182 S.B. 711, 209 
N.C 67. 

N. D.—Tooz V. State, 38 N.W.2d 286, 76 
N.D. 699—State ex reL Johnson v. 
Baker, 21 N.W.2d 355, 74 N.D. 244 
—Goodman v. Christensen, 300 N. 

W. 460, 71 N.D. 306, followed in 
Raatz V. Sand, 800 N.W. 467, 71 
N.D. 820—Kingr v. Baker, 288 N.W. 
666, 69 N.D. 681, 126 ALuR. 780— 
State ex rel. Stutsman v. Llirht, 
281 N.W. 777, 68 N.D. 618—Olson 
V. Ross, 167 N.W. 386, 39 N.D. 372. 

Okl.—Stamer y. Oklahoma City, 236 
P.2d 479, 206 Okl. 170. 

Perry v. State. 167 P.2d 217, 80 
Okl.Cr. 68, followed in Johnsey v. 
State, 167 P.2d 221, 80 Okl.Cr. 84. 
Tenn.—Phillips v. West, 213 S.W.2d 
8, 187 Tenn. 67. 

Tex.—Chapman v. Guaranty State 
Bank, Com.App., 267 S.W. 690. 

Wis,—State ex rel. Ford Hopkins Co. 
V. Mayor and Common Council of 
City of Watertown, 276 N.W. 311, 
226 Wis. 215. 

(3) No court should hold a law un¬ 
constitutional unless by compelling: 
Issues of sufELcient fact or law it is 
required so to do. 

U.S.—^Paramino Lumber Co. v. Mar¬ 
shall, D.aWash., 18 F.Supp. 646, 
affirmed, C.C.A, 96 F.2d 203, cer- 
tioirarl denied 69 S.Ct. 63, 806 U.S. 
603, 83 L.Bd. 382. 

(4) Supreme court has duty to 
avoid decision of constitutional is¬ 
sues unless avoidance becomes eva¬ 
sion. 


U.S,—^Rlce V. Sioux City Memorial 
I Park Cemetery, Iowa, 76 S.Ct. .614, 

I 849 U.S. 70. 99 L.Bd.- 

j (5) Court never seeks to decide a 
constitutional , question, arid never 
volunteers an opinion, but remains in¬ 
active until rigrhts of parties depend 
on constitutional validity of statute 
! and decision on that point cannot be 
avoided. 

Mass.—^Bowe v. Secretary of the 
Commonwealth, 69 N.E.2d 116, 820 
Mass. 230, 167 AL.R. 1442. 

(6) Doubtful constitutional ques¬ 
tions should not be entertained un¬ 
less they are squarely presented by 
the facts of a justiciable controversy. 
U.S.—Application of Bemascox34, D.C. 

Cal.. 118 F.Supp. 71. 

(7) Courts will determine consti¬ 
tutional questions only on specific 
and concrete problems presented in 
facts of a particular case. 

U.S.—^U. S. V. Tomlinson, D.C.Pa., 94 
F.Supp. 864—Wilmette Park Dist. 
V. Campbell, 76 F.Supp. 924, re¬ 
versed on other gnrounds, C.A, 172 
F.2d 886, affirmed 70 S.Ct. 196, 338 
U.S. 411, 94 L.Ed. 206. 

(8) It is only in cases calling: for 
exercise of judicial power that court 
may declare statutes invalid. 

N.C.—State v. Lueders, 200 S.B. 22, 
214 N.a 658. 

PnbUo interest 

Avoiding: needless determination of 
constitutional questions and needless 
obstruction of the domestic policy 
of the states by forestalling: state ac¬ 
tion in construing: and applying its 
own statutes is in the public interest. 
U.S,—Hoffman v. O’Brien, D.C.N.T., 
88 F.Supp. 490, affirmed 70 S.Ct. 982, 
889 U.S. 955, 94 L.Bd. 1367. 

Procedure persnittingr deliberation 

(1) Court will avoid considering 
constitutional questions, except when 
such consideration is forced on it in 
forms of procedure permitting due 
argument and deliberation. 

Mont.—State v. State Board of Ex¬ 
aminers, 238 P. 316, 74 Mont. 1. 

(2) Court would not consider con¬ 
stitutionality of statute where ques¬ 
tion was not considered by trial 
court, and question was posed but 
not argnied in supreme court. 

Del.—State ex rel, Morford v, Tatnall, 
j 21 A2d 185, 2 Terry 278. 

I (3) Constitutional question should 
I not be considered except when neces¬ 
sarily involved and then only after 
the fullest investigation. 

Iowa.—^Byslnk v. Board of Sup’rs of 
Jasper County, 296 N.W. 376, 229 
Iowa 1240. 

Juxlsdlotloa 

A court should not decide whether 
an act of a coordinate branch of the 
government is void, except in cases 
where such matter is squarely pre¬ 
sented, or where jurisdiction is in¬ 
volved. 


16 0.J.& 

I Mich.—Samuels r. Couzens, 183 NW 
926, 216 Mich. 828. 

(1) . The constitutionality of a stat¬ 
ute will not be determined in man¬ 
damus proceedings where it is not 
necessary to the determination of thss 
issues. 

I Fla.—State ex rel. Titus v. Peacock;, 
j 170 So. 309, 125 Fla. 810—State ex 
rel. Jackson v. Gray, 170 So. 137^ 
126 Fla. 445, followed in State ex 
I rel. Cox v. Gray, 170 So. 139, 125 
I Fla. 45L 

Nev.—State v. Shaughnessy, 217 P.. 
581, 47 Nev. 129. 

N.Y.—^People ex rel, Rayland Realty 
Co. V. Fagan, 186 N.T.S. 23, 194' 
App.Dlv. 186, affirmed 130 N.B. 981,. 

I 230 N.Y. 653. 

38 C.J. p 921 note 36. 

(2) Mandamus as proper proceed¬ 
ing in which to raise constitutional- 

I questions see infra $ 96. 

I Ck>iig:res8loxLal action 
I (1) Duty of court to avoid const!- 
I tutional issue, If possible, applies not 
merely to legislation technically 
speaking but also to congressionat 
action by way of resolution, and in¬ 
deed, duty of not needlessly project¬ 
ing delicate issues for judicial pro¬ 
nouncement is even more applicable- 
to resolutions than to formal legis¬ 
lation. 

U.S.—^U. S. V. Rumely, App.D.C., 73 
S.Ct 643, 846 U.S. 41, 97 L.Ed. 770.. 

(2) Whenever constitutional limita 
on investigative power of congress 
have to be drawn by supreme court 
it should only be after cong:ress has- 
demonstrated its full awareness of 
what is at stake by unequivocally 
authorizing inquiry of dubious lim¬ 
its. 

U.S.—U. S. V. Rumely, supra. 

(3) United States supreme court 
will construe a statute in a manner 
that requires decision of serious con¬ 
stitutional questions only if the stat¬ 
utory language leaves no reasonable 
alternative. This is not because the 
supreme court would avoid or post¬ 
pone difficult decisions, but the pre¬ 
dominant consideration is that the 
court should be sure congress has 
intentionally put its power in issue 
by the legislation in question be- 

I fore it should undertake a pronounce- 
I ment which may have far-reaching 
I consequences on the powers of con¬ 
gress or the powers reserved to the 
several states. 

U.S.—U. S. V. Five Gambling Devices, 
Labeled in Part “Mills,” and Bear¬ 
ing Serial Nos. 593-221, etc., Ga, 
74 S.Ct 190, 846 U.S. 441, 98 L.E(L 
179. 

Federal policy of refraining from 
an unnecessary decision on a ques¬ 
tion of constitutional law is inapplic¬ 
able to an action for a wrong created 
by federal law. 

U.S.—Cobb V. City of Malden, CA, 
I Mass., 202 F.2d 701. 
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naiy circumstances.^^-® The court will not permit 
these principles to be circumvented by the parties 
and hence will not recognize a waiver by them of 
consideration of all issues other than the consti¬ 
tutional one.**^ 
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In accordance with these rules, constitutional 
questions will not be determined abstractly or in 
a hypothetical case, or anticipated in advance of 
the necessity for determination thereof,so that 
generally, no such consideration will be undertaken 


jflle.—^Morris v. Goss, 88 A.2d 
666, 147 Me. 89. 

Za a oaiise of erreat v^Wlo moment, 
as where more than thirty thousand 
citizens sought by referendum peti¬ 
tions to nullify legislative action in 
enacting act Imposing a sales and use 
tax, on ground that the act was un¬ 
constitutional, court would depart 
from the rule that Questions of con¬ 
stitutional law should not be passed 
on by court unless to do so Is strictly 
necessary to a decision of the cause 
under consideration. 

Me.—^Morris v. Goss, supra. 

44. U.S.—Spaulding v. Douglas Air^ 
craft Co., D.C.Cal., 60 F.Supp. 986, 
affirmed, CCA.. 164 F.2d 419. 

Iowa.—^lowa Motor Vehicle Ass'n v. 
Board of Railroad Com'rs of State 
of Iowa, 209 N.W. 611, 202 Iowa 
$6—^Dubuque, etc., R. Co. v. Diehl, 
21 N.W. 117, 64 Iowa 685. 

La.—City of New Orleans v. Damer- 
on, 89 So. 686, 149 La. 535. 

Effect of admissions, stipulations, or 
undenied allegations generally see 
infra § 97. 

Stipulatloii as to scope of question 
Stipulation that court may pass on 
constitutionality of act, without lim¬ 
itation to particular features affect¬ 
ing rights of parties does not author¬ 
ize it to do so. 

Pa.—^In re ICnowles* Estate, 146 A. 

797, 295 Pa. 671, 63 A.L.R 1086. 
Requirement of proof 
The court will not accept stipula¬ 
tion of counsel that a constitutional 
question is Involved, in the absence 
of proof presenting that question. 
N.T.—^Mid-State Advertising Corpora- 
tlon V. Bond, 291 N.T.S. 441, 249 
App.Div. €81, reversed on other 
grounds 8 N.E.2d 286, 274 N.Y. 82. 

45. U.S.—Peters v. Hobby, App.D.C., 
76 act 790, 849 U.S. 831, 99 L.Ed. 

-International Longshoremen’s 

and Warehousemen’s Union, Local 
87 V. Boyd, Wash., 74 S.Ct 447, 347 

U. S. 222, 98 L.Bd. 650—U. S. v. 
Hayman, CaL, 72 S.Ct. 263, 342 U. 
S. 206, 96 L.Ed. 232—Rescue Army 

V. Municipal Court, Cal., 67 S.Ct. 
1409, 331 U.S. 549, 91 L.Bd. 1666— 
United Public Workers of America 
(C I. O.) V. Mitchell, 67 S.Ct 666, 
830 U.S, 75, 91 L.Bd. 764—Alabama 
State Federation of Labor, Local 
Union No. 103, United Broth, of 
Carpenters and Joiners of America 
V. McAdory, Ala., 66 S.Ct 1384, 825 

U. S. 460, 89 L.Bd. 1725—Coffman 

V. Breeze Corp., N.J., 66 S.Ct 298, 
823 U.S. 316, 89 L.Bd. 264—Toyosa- 
buro Korematsu v. U. S., Cal., 65 S. 
Ct 193, 323 U.S. 214, 89 L..Bd. 194, 


rehearing denied 65 S.Ct 674, 324 

U. S. 885. 89 L.Ed. 1436—Allen- 

Bradley Local No. 1111, United 
Electrical, Radio and Machine 
Workers of America, v. Wisconsin 
Employment Relations Board, Wis., 
62 act. 820, 316 U.S. 740, 86 L.Ed. 
1164—^Anniston Mfg. Co. v. Davis, 
Ala., 67 act 816, 801 U.S. 337, 81 
L.Ed. 1148, rehearing denied Annis¬ 
ton Mfg. Co. V. Davis, 68 S.Ct 3, 
302 U.a 772, 82 L.Bd. 699—Ban- 
dlnl Petroleum Co. v. Superior 
Court of State of California in and 
for Los Angeles County, Cal., 62 
act 103. 284 U.S. 8, 76 L.Ed. 186, 
78 A.L.R. 826—Gorieb v. Fox, Va., 
47 act 675, 274 U.S. 603, 71 L.Bd. 
1228, 63 A.L.R. 1210. 

Heitsch V. Kavanagh, C.A.Mich., 
200 F.2d 178, certiorari denied 73 
S.Ct 829, 346 U.S. 989, 97 L.Bd. 
1366—^Alaska S. S. Co. v. Mullaney, 
C.A.Alaska, 180 F.2d 805—Smith v. 
Duldner, C.A.Ohio, 176 F.2d 629— 
Roig V. People of Puerto Rico, C.C. 
A.Puerto Rico, 147 P.2d 87—^Detroit 
Edison Co. V. Securities & Ex¬ 
change Commission, C.C.A6, 119 F. 
2d 730, certiorari denied 62 S.Ct. 
106, 314 U.S. 618, 86 L.Bd. 497— 
Tennessee Consol. Coal Co. v. C. I. 
R., C.C.A.6, 117 F.2d 462—Crane- 
Johnson Co. v. C. I. R., C.C.A.8, 
106 P.2d 740, affirmed Crane-John- 
son Co. V. Helvering, 61 S.Ct 114, 
311 U.a 64, 86 L.EcL 35—Schauer 

V. Producers Wool & Mohair Co., C. 

C. A.Tex., 86 P,2d 576, certiorari de¬ 
nied Producers Wool & Mohair Co. 
V. Schauer, 67 S.Ct 762, 300 U.S. 
682, 81 L.Ed. 885—^Burco, Inc., v. 
Whitworth, C.C.AMd., 81 F.2d 721. 
certiorari denied 66 S.Ct 670, two 
cases, 297 U.S. 724, 80 L.Ed. 1008— 
Phillips V. Moulton, D.C.RI., 64 F. 
2d 119—Yoakam v. Providence Bllt- 
more Hotel Co., D.C.R.I., 34 P.2d 
533. 

Romero v. Weakley, D.C.Cal., 131 
F.Supp. 818—^Blair Holdings Corp. 
V. Rubinstein, D.C.N.Y., 122 F.Supp. 
602—Government and Civic Emp. 
Organizing Committee, CIO v. 
Windsor, D.C.Ala., 116 F.Supp. 864, 
affirmed 74 S.Ct 429, 847 U.S. 901, 

98 L.Ed, 1061—Haymes v. Landon, 

D. C,^1., 116 F.Supp. 606—Charles 
Keeshln, Inc. v. Gordon Johnson 
Co., D.CArk., 109 F.Supp. 939— 
Hess V. Mullaney, D.C.Alaska, 102 
F.Supp. 430, affirmed, C.A., 213 F. 
2d 636, certiorari denied Hess v, 
Dewey, 76 S.Ct ‘50, 348 U.S. 836, 

99 L.Bd,-Green v. Equitable 

Powder Mfg. Co., D.C.Ark., 99 F. 
Supp. 237—F. & A. Ice Cream Co. 
V. Arden Farms Co., D.C.Cal., 98 F. | 
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Supp. 180—^U. S. V. Temlinson, D.C. 
Pa., 94 F.Supp. 864—^Ex parte Sent- 
ner, D.GMo., 94 F.Supp. 77—^Dan 
Cohen Realty Co. v. National Sav¬ 
ings & Trust Cow, D.C.Ky., 36 F. 
Supp. 636, affirmed, C.C.A., 126 F. 
2d 288—^Modern Woodmen of Amer¬ 
ica V. Casados, D.C.N.M., 16 F.Supp. 
483. 

Ala.—^Allen v. Zickos, 68 So.2d 841, 37 
Ala.App. 361. 

Alaska.—^Wickersham v. Smith, 7 
Alaska 622. 

Ariz.—Corpus Juris Seouudum quoted 
lu Moore v. Bolin, 220 P.2d 850, 862, 
70 Ariz. 364. 

CaL—^Hunter v. Justice’s Court of 
Centinela Tp., Los Angeles County, 
223 P.2d 465, 36 Cal.2d 315—Max 
Factor & Co. v. Kunsman, 55 P.2d 
177, 6 Cal.2d 446, affirmed Kuns¬ 
man V. Max Factor & Co.. 67 S.Ct. 
147, 299 U.S. 198, 81 L.Bd. 122— 
Atheam v. Nicol, 200 P. 942, 187 
Cal. 86—^Hirons v. Clare, 177 P. 291, 
38 CaLApp. 608. 

People V. Black, 113 P.2d 746, 
45 Cal.App.2d 87, appeal dismissed 

. Black V. People of State of Cali¬ 
fornia, 62 S.Ct 634, 316 U.S. 782, 
86 L.Ed. 1189, rehearing denied 62 
S.Ct 796, 316 U.S. 828, 86 L.Ed. 
1223. 

Colo.—^American Federation of Labor 
V. Reilly, 165 P.2d 145, 118 Colo. 
90, 160 AL.R. 878. 

D.C.—Burgess v. Wilbur, 60 F.2d 602, 
60 . App.D.C. 212—^Knowles v. 

Hirsch, D.C., 65 F.Supp. 690. 

Fla.—State v. Florida State Turnpike 
Authority, 80 So.2d 337—^Henderson 
V. Antonacci, 62 So.2d 6—^Florida 
Power Corp. v. Pinellas Utility 
Board, 40 So.2d 350, rehearing de¬ 
nied 40 So.2d 844. 

Ga.—Howard v. MacFeeley, 2 S.E.2d 
913, 188 Ga. 78. 

Idaho.—^Poffenroth v. Culinary Work¬ 
ers Union Local No. 828, 232 P.2d 
968, 71 Idaho 412. 

Ind.—^Poer v. State, 121 N.B. 83, 188 
Ind. 55. 

Kan.—State ex rel. Moses v. Board of 
County Com’rs of Marshall County, 
242 P.2d 627, 172 Kan. 601—Clew- 
ell V. School Dist No. 2, Belle 
Plaine, Sumner County, 222 P, 74, 
116 Kan. 176. 

Ky.—Stein v, Kentucky State Tax 
Commission, 99 S.W.2d 448, 266 Ky. 
469. 

Md.—Jeffers v. State, 100 A. 2d 10, 
203 Md. 227. 

Mass.—In re Murphy, 72 N.E.2d 413, 
821 Mass. 206—Cole v. Chief of 
Police of Fall River, 46 N.B.2d 400, 
312 Mass. 623, appeal dismissed 
Cole V. Vlolette, 63 act. 1204, 319 
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if no injury has as yet resulted from the applica- | tion of the statute and no rights have been brought 


TJ.S. 681, 87 L.Bd. 1599, rehearing 
denied 64 S.Ct 26, 820 US. 810, 
88 L.Ed. 489. 

Mich.—In re Phillips, 9 N.W.2d 872, 
806 Mich. 836—J. B. Simpson, Inc., 
V. Gundry, 298 N.W. 81, 297 Mich. 
408, certiorari denied Brown v. J. 
B. Simpson, Inc., 62 S.Ct 137, 314 
U.S. 674, 86 L,.Ed. 639—General Mo¬ 
tors Corp. V. Read, 293 UW. 761, 

294 Mich. 658, 130 A.L..R 429— 
Sullivan v. Michigan State Board 
of Dentistry, 268 Mich. 427, 266 

N.W. 471. 

Minn.—^Westerson v. State, 291 N.W. 
900, 207 Minn. 412. 

Miss.—^Dunn v. Love, 166 So. 831, 
172 Miss. 842, 92 A.LR. 1823, af¬ 
firmed Doty V. Love, 65 S.Ct 558, 

295 U.S. 64, 79 UBd. 1303, 96 A. 
L.IL 1438—^Miller v. Sherrard, 126 
So. 903, 167 Miss. 124, followed In 
126 So, 906—State v. Gilmer Gro¬ 
cery Co.. 126 So. 710, 166 Miss. 99. 

Mo.—Corpus Juris Secundum cited In 
State V. Kirby, 136 S.W.2d 819, 
822, 345 Mo. 801. 

Mont—Chovanak v. Matthews, 188 
P.2d 682, 120 Mont 620—State v. 
Lutey Bros., 179 P. 467, 66 Mont 
646, followed in State v. Sperry 
& Hutchinson Co., 179 P. 460, 65 
Mont 655. 

Neb.—State ex reL Nelson v. But¬ 
ler, 17 N.W.2d 683, 146 Neb. 638— 
Application of City of Sidney, 12 
N.W.2d 104, 144 Neb. 6—First 
Trust Co. of Lincoln v. Smith, 277 
N.W. 762, 184 Neb. 84. 

Nev.—Magee v. Whltacre, 106 P.2d 
761, 60 Nev. 202—In re Calvo, 253 
P. 671, 60 Nev. 126. 

N.J.—Michaelson v. Wall Tp., 108 A. 
145, 92 N.J.Law 72. 

Isolantite, Inc., v. United Elec^ 
trical, Radio and MAchine Work¬ 
ers of America, C.I.O., 29 A.2d 183, 
132 N.J.EQ. 618. 

N.T.—^Peters v. New York City Hous¬ 
ing Authority, 121 N.E.2d 629, 807 
N.T. 619—^Lynbrook Gardens v. Ull- 
mann, 63 N.B.2d 363, 291 N.T. 472, 
152 A.L.H. 959, certiorari denied 
64 S.Ct 1144, 822 U.S. 742, 88 L.Ed, 
1576. 

Congregation Beth Israel West 
Side Jewish Center v. Board of Es¬ 
timate of City of New York, 139 
N.Y.S.2d 645, 286 App.Div. 629— 
In re Burrows* Estate, 15 N.T.S.2d 
9&6, 258 .App.Div. 807, reargument 
denied 17 N.T.S.2d 881, 258 App. 
Div. 906, affirmed in part and re¬ 
versed in part on other grounds 
29 N.B.2d 77, 288 N.T. 640, rear¬ 
gument denied 87 N.E.2d 58, 286 N. 
T..690. 

Rueffer v. Department of Agri¬ 
culture and Markets, 299 N.T.S. 
606, 164 Misc. 808—Paylick v.. De¬ 
partment of Agriculture and Mar¬ 
kets,’ 299 N.T.S. 128, 164 Misc. 42 
—Connelly v. DepartmW of Agri¬ 


culture and Markets, 293 N.T.S. 
711, 162 Misc. 73. 

People V. Parker, 138 N.T.S.2d 2. 

N.C.—^Hyde County v. Bridgman, 77 
S.E.2d 628, 238 N.C. 247—State v. 
Trantham, 66 S.B.2d 198, 230 N.C. 
641—Turner v. City of Reidsvllle, 
29 S.E.2d 211, 224 N.C. 42—State 

V. High, 23 S.B.2d 343, 222 N.C. 434 
—^McPherson v. Henry Motor Sales 
Corporation, 160 S.B. 288, 201 N.C 
303, appeal dismissed Hartford Ac¬ 
cident & Indemnity Co. v. McPher¬ 
son, 62 S.Ct 499, 286 U.S. 627, 76 
L.Bd. 1269—City of Goldsboro v. 

W. P. Rose Builders* Supply Co., 
167 S.B. 68, 200 N.C. 406—Railway 
Express Agency v. Maxwell, 166 
S.B. 663, 199 N.C. 637—Barton v. 
Grist, 136 S.B. 344, 198 N.C. 144— 
State V. Corpening, 133 S.E. 14, 191 
N.C. 761—Virginia-Carolina Chem¬ 
ical Co. V. Turner, 180 S.B. 164, 190 
N.C. 471—^Person v. Doughton, 120 
S.B. 481, 186 N.C. 728. 

.N.D.—Tooz V. State, 38 N.W.2d 285, 
76 N.D. 699—^McIntyre v. State 
Board of Higher Education, 8 N.W. 
2d 463, 71 N.D. 630—King v. Baker, 
288 N.W. 566, 69 N.D. 681, 126 A.L. 
R. 730—^Federal Land Bank of St 
Paul V. Johnson, 274 N.W. 668, 67 
N.D. 634—State v. Davis, 229 N.W. 
105, 69 N.D. 191—Olson v. Ross, 167 

. N.W. 386, 89 N.D. 372. 

Ohio.—State ex rel. Wuebker v. Bock- 
rath, 87 N.B.2d 462, 162 Ohio St 77 
—State ex ret Herbert v. Ferguson, 
62 N.B.2d 980, 142 Ohio St 496— 
State ex ret Daniels v. Council of 
City of Portsmouth, 22 N.E.2d 918, 
186 Ohio St 15—^Byler v. Ander¬ 
son, 171 N.B. 90, 122 Ohio St 220. 

State V. Eubank, 9 N.E.2d 1007, 
66 Ohio App. 1. 

Serrer v. Cigarette Service Co., 
Com.Pt, 74 N.B.2d 841, affirmed, 
App., 74 N.B.2d 858, affirmed 76 N. 
B.2d 91, 148 Ohio St 619. 

Okl.—School Dlst No. 26 of Woods 
County V. Hodge, 188 P.2d 676, 199 
Okt 81. 

Pa.—Sablosky v. Messner, 92 A. 2d 
411, 372 Pa. 47. 

Commonwealth v. Flicklnger, 67 
A, 2d 779, 166 Pa.Super. 96, affirmed 
73 A.2d 652, 365 Pa. 69, certiorari 
denied Flickinger v. Common¬ 
wealth, 71 act 88, 840 U.S. 843. 
96 L.Ed. 618—City of Philadelphia 
V. Schaller, 26 A.2d 406, 148 Pa. 
Super. 276, certiorari denied 68 S.Ct 
48, 817 U.S. 649, 87 L.Ed. 522. 

Blatt V, Schmidt, 48 Pa.Dist & 
Co. 48. 

R. L—^Rice V. Board Of Aldermen of 
City of Woonsocket, 112 A. 175, 43 
R.L 805, reargument denied 112 A. 
628. 

S. C.—Corpus Juris Seonndum cited in 
Floyd V. Thornton, 68 S.B.2d 884, 
839, 220 S.C. 414—State v. Mappus, 
92 S.E. 1053, 107 S.C. 346. 
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S.D.—State v. Urban, 246 N.W. 474, 
60 S.D. 614—^Rowe v. Stanley Coun¬ 
ty, 219 N.W. 122, 62 S.D. 616. 
Tenn.—^Donathan v. McMinn County 
213 aw.2d 173, 187 Tenn. 220. 
Tex.—Liddell v. Blevins, Civ.App., 244 
S.W.2d 335, refused no reversible 
error—^English Freight Co. v, Knox, 
Clv.App., 180 S.W.2d 683, error re¬ 
fused. 

Wash.—State v. Grabinski, 206 P.2d 
1022, 88 Wash.2d 603—Unemploy¬ 
ment Compensation Department v. 
Hunt 186 P.2d 89, 17 Wash.2d 228. 
Wis.—^Town of Lake v. City of Mil¬ 
waukee, 39 N.W.2d 876, 266 Wls. 
419—^United Gas, Coke & Chemical 
Workers of America, Local 18, C.L 

O. V. Wisconsin Employment Rela¬ 
tions Board, 88 N.W.2d 692, 255 
Wis. 154—State ex rel. Maloney v. 
Proctor, 26 N.W.2d 742, 249 Wls. 
877—^Knutson v. Rock County, 297 
N.W. 865, 238 Wis. 110. 

Wyo.—^In re Edelman's Estate, 228 

P. 2d 408, 68 Wyo. 30—^Tharp v. Un¬ 
employment Compensation Commis¬ 
sion, 121 P.2d 172, 57 Wyo. 486. 

Advisory opinions 

(1) Ordinarily, courts do not ven¬ 
ture advisory opinions on constitu¬ 
tional Questions. 

Alaska.—Wickersham ▼. Smith, 7 
Alaska 622. 

N.C.—State v. Muse, 13 S.B.2(i 229, 
219 N.C, 226—State v. Lueders, 200 
S.B. 22, 214 N.C. 658—Blackmore 
V. Duplin County, 169 S.E. 854, 201 
N.C 243—^Barton v. Grist 136 S,E. 
844, 193 N.C. 144. 

N.D,—State ex reL Stutsman v. Light, 
281 N.W. 777, 68 N.D. 613. 

(2) So, it is not the province of 
courts to determine whether a stat¬ 
ute Is abstractly valid or Invalid 
at instance of state or individual 
Tex—St Louis South Western Ry. 

Co. of Texas v. State, 261 S.W. 996, 
118 Tex 670, 33 A.L.R. 867. 

(3) The constitutional provision 
for advisory opinions by the Justices 
cannot create an exception to the 
principle that courts will avoid deci¬ 
sion on constitutionality of statutes, 
since advisory opinions are not judi¬ 
cial decisions and are not binding as 
precedents. 

Mass.—^Bowe v. Secretary of the 
Commerce, 69 N.E.2d 116, 320 Mass. 
230, 167 A.L.R. 1447. 

(4) Duty to render advisory opin¬ 
ion where so reauired by constitu¬ 
tional or statutory provision see in¬ 
fra S 150. 

Legality of exercise of power 
Questions Involving lawfulness of 
exercise of power, alleged to exist 
under statute, must be decided as 
they arise in course of administra¬ 
tion. 

Fla—State v, Johnson, 135 So. 816, 
102 Fla 19, 
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within its actual or threatened operation,if com- | plainant will feel the pinch of the statute only as 


DoaWe Jeopardy 

Where a statute authorizes a civil 
proceeding for a penalty and a crim¬ 
inal prosecution for the same act, 
the Question whether one Is twice 
put in jeopardy for the same offense 
will not be considered until after one 
judgment is rendered and another is 
threatened. 

La.—^Louisiana State Board of Medi¬ 
cal Examiners v. Charpentler, 78 
> So. 248, 140 La. 405. 

Actual controversy necessary 

XJ.S.—^Associated Industries of New 
York State v. Ickes, C.C.A.2, 134 P. 
2d 694, vacated on other .grounds 
Ickes V. Associated Industries of 
New York State, 64 S.Ct. 74, 820 
XT.S. 707, 88 L.Ed. 414. 

Coffman v. Federal Laboratories, 
I).C.N.J., 65 P.Supp. 501, affirmed 
65 S.Ct 298, 823 U.S. 316, 89 L.Bd. 
264 and 65 S.Ct 308, 323 U.S. 826< 
89 L.Bd. 271—^Payne v. Griffin, D. 

C, Ga., 51 P.Supp. 588—^Mutual 
Orange Distributors v. Agriculture 
al Prorate Commission of Califor¬ 
nia, D.aCal., 80 P.Supp. 987. 

Md.—^Tanner v. McKeldin, 97 A.2d 
449, 202 Md. 569. 

Minn.—:-Lee v. Delmont, 36 N.W.2,d 
530, 228 Minn. 101—State ex reLi 
Smith V. Haveland, 25 N.W.2d 474, i 
223 Minn. 89, 174 A.L.R. 544. 

Departure from rule not shown 
Cal.—Lord v. Ingels, 149 P.2d 72. 64 
Cal.App.2d 559. 

Constitutionality of a statute can¬ 
not be tested in a direct proceeding 
for that purpose at common law or 
under general equity practice. 

Mass.—^Bowe v. Secretary of the 
Commonwealth, 69 N.E.2d 115, 820 
Mass. 230. 167 A.L.R. 1447. 

Questions purely aoademlo 
U.S.—White V. Johnson, Ill., 51 S.Ct 
115, 282 U.S. 367, 76 KBd. 888. 

Manne v. C. L R., C.C.A.8, 155 P. 
2d 304. 

Ill.—^People V. Naumcheff, 250 P.2d 8, 
114 Cal.App.2d 278—People ex reL 
Village of Westchester v. O’Connor, 
38 N.E.2d 157, 878 IlL 249. 

46. U.S.—^U. S. V. Harriss, App.D.C., 
74 S.Ct 808, 847 U.S. 612, 98 L.Bd. 
989—^U. S. V. Lindsay, Mass., 74 S. I 
Ct 287, 346 U.S. 568, 98 L.Ed. 300^ 
—Public Utilities Commission of 
District of Columbia v. Poliak, App. 

D. C., 72 S.Ct 813, 348 U.S. 461, 96 
L.Ed. 1068—U. S. V. Hayman, Cal.,'^ 
72 S.Ct 263, 342 U.S. 205, 96 L.Ed. 
232—^Rescue Army v. Municipal 
Court CaL, 67 S.Ct 1409, 331 U.S. 
649, 91 LuEd. 1666—Coffman v. 
Breeze Corp., N.J., 65 S.Ct 298, 
323 U.S. 316, 89 L.Ed. 264—Champ- 
lin, Refining Co. y. Corporation 
Commission of State of Oklahoma, 
OkL, 62 S.Ct 569, 286 U.S. 210, 76 
L.Ed. 1062, 86 A.L.R 403-^ommon- 


I wealth of Massachusetts v. Mellon,] 
App:D.a, 43 S.Ct 597, 262 U.S. 447, 

! 67 L.Ed. 1078. 

f Heltsch V. BhiV^agh, C.A.Mich., 
200 P.2d 178, certiorari denied 73 
S.Ct 829, 346 U.S. 939, 97 L.Ed. 
1366—-Shushan v. U. S., CC.A.La., 
117 P.2d 110, 133 A.L.R 1040, cer¬ 
tiorari denied 61 S.Ct 1085, 313 U. 
S. 674, 85 L.Ed. 1681, rehearing 
denied 62 S.Ct 63. 814 U.S. 706, 
86 L.Ed. 564, certiorari denied New¬ 
man V. U. S., 61 S.Ct 1086, 313 U.S. 
674, 85 L.Ed. 1632, rehearing de¬ 
nied 62 act 53, 314 U.S. 706, 86| 
LuEd. 664, certiorari denied Miller 
V. U. a, 61 act 1086, 318 U.S. 674. 
85 L.Ed. 1532, rehearing denied 62 
act 63, 314 U.S. 706, 86 L.Ed. 664, 
certiorari denied Wagruespack v. 

U. a, 61 act 1086, 312 U.S. 674, 86 
L.Ed. 1532, rehearing denied 62 
act 53, 314 U.S. 706, 86 L.Ed. 564 
—^Raymond v. C. I. R., C.C.A.7, 114 
P.2d 140, certiorari denied 61 S.Ct 
319, 811 U.S. 710, 85 L.Bd. 462— 
Montana Power Co. v. Federal Pow¬ 
er Commission, C.C.A.9, 112 F.2d 
871—Arrow Distilleries v. Alex¬ 
ander, C.C.A.7, 109 P.2d 397, cer¬ 
tiorari denied 60 act 1095, 310 U. 
S. 646, 84 L.Ed. 1412, motion grant¬ 
ed 61 act 66, 311 U.S. 613, 86 L.Bd. 
889—Hegglund v. U. S., C.C.AuLa., 
100 F.2d 68—^Paramino Lumber Co. 

V. Marshall, C.C.A.Wash., 96 P.2d 
203—^Board of Trade of Kansas 
City V. Milligan, C.C.A.M 0 ., 90 P.' 
2d 856, certiorari denied 58 S.Ct 40, 
302 U.S. 710—Nev-Cal Electric Se¬ 
curities Co. V. Imperial Irr. Dist, 
C.C.A.Cal., 85 P.2d 886, certiorari 
denied 67 S.Ct. 493, 300 U.S. 662, 
81 L.Ed. 871—^Dallas Joint Stock 
Land Bank v. Davis, CC.A.Tex., 83 
P.2d 322—U. a Nat Bank of Oma¬ 
ha, Neb., v. Pamp, C.C.A.Neb., 77 
F.2d 9, 99 A.L.R. 1370—Paris v. 
Helvering, C.C.A., 71 P.2d 610, cer¬ 
tiorari denied 66 S.Ct 99, 293 U. 
a 584, 79 L.Ed. 680. 

In re Chilton, D.C.C 0 I 0 ., 16 P. 
Supp. 14—^Precision Castings Co. v. 
Boland, D.C.N.Y., 13 P.Supp. 877, 
afflimed, C.C.A., 85 P.2d 16—Ohio 
Custom Garment Co. v. Lind, D.C 
Ohio, 18 P.Supp. 533. 

U. S. R R Labor Board v. Penn¬ 
sylvania R R Co., C.C.A.I11., 282 
P. 701, affirmed 43 S.Ct 278, 261 

U. S. 72, 67 L.Ed. 636—Orr v. Allen, 
Ohio, 245 P. 486, affirmed 39 S.Ct. 
23, 248 U.S. 35, 63‘ L.Ed. 109. 

Ar£z.—Corpus Jtiris Seoundum quoted 
in Moore v. Bolin, 220 P.2d 850, 852, 
70 Ariz. 354. 

Colo.—^U. S. Building & Loan Ass’n 

V. McClelland, 36 P.2d 164, 95 Colo. 
292, certiorari denied 55 S.Ct 351, 
294 U.S. 706, 79 L.Ed. 1241. 

Ga.—Whittle v. Jones, 32 S.E.2d 94, 
198 Ga. 538, appeal dismissed 65 S. 
Ct 915, 324 U.S. 829, 89 L.Ed. 1396 
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—Owens V. Watkins, 5 S.E.2d 905, 
189 Ga. 311. 

Idaho.—^Idaho Mut Ben. Ass’n v. 
Robison, 154 P.2d 156, 65 Idaho 
793. 

Kan.—^Board of Com’rs of Wyandotte 
County V. General Securities Corp., 
138 P.2d 479, 167 Kan. 64. 

Ky.—Veail v. Louisvilla and Jeffer¬ 
son County Metropolitan Sewer 
Dist, 197 S.W.2d 413, 303f Ky. 248. 
La.—State in Interest of McDonald, 
20 So.2d 666, 207 La. 117.. 

Mont.—^Montana State Board of Ex¬ 
aminers in Photography v. Keller, 
185 P.2d 503, 120 Mont 364. 

N.J.—^Bowers v. Board of Chosen 
Freeholders, Middlesex County, 23 
A.2d 120, 127 N.J.Law 471. 

Feinsod v. L. 3b P. Const Co., 4 
A.2d 692, 17 N.J.Misc. 65—Savitt 
V. L. & P. Const Co., 4 A.2d 692, 
17 N.J.Misc. 66, certiorari dismiss¬ 
ed 8 A.2d 110, 123 N.J.L. 149, modi¬ 
fied on other grounds 10 A.2d 728, 
124 N.J.L. 173. 

N.M.—^Hodges v. City of Roswell, 247 
P. 310, .31 N.M. 384. 

N.Y.—In re McAneny, 190 N.Y.S. 92, 
198 App.Div. 206, affirmed McAneny 
V. Board of Estimate and Appor¬ 
tionment of City of New Yorl!^ 134 
N.B. 187, 232 NY. 877. 

In re Muir’s Estate, 248 N.Y.S. 
143, 139 Misc. 434. 

Or.—Savage v. Martin, 91 P.2d 273, 
161 Or. 660. 

Pa.—Appeal of McNary, 38 Pa.Dist. 
& Co. 429, 86 Rttsb.Leg.J. 509. 

Borough of Lansdale v. Phillips, 
Quar.Sess., 66 Montg. 329, 42 Mun. 
137. 

S.C.—State V. Phillips, 8 S.B.2d 626, 
193 S.C. 278—Kirk v. Douglass, 8 
S.E.2d 536, 190 S.C. 495. 

S.D,—^In re Snyder’s Estate, 48 N.W. 
2d 238, 74 S.D. 14. 

Tenn.—^Bell-Dowlen Mills v. Draper, 
88 S.W.2d 247, 169 Tenn. 112, cer¬ 
tiorari denied 66 S.Ct 166, 296 U. 
S. 633, 80 L.Ed. 450. 

Tex,—^Board of Ins. Com’rs v. Kansas 
City Title Ins. Co., Civ,App., 217 
S.W.2d 696, refused no reversible 
error. 

Wash.—State v, Fairbanks, 171 P.2d 
845, 25 Wash.2d 686. 

Wls.—^Juneau v. Wisconsin Tax Com¬ 
mission. 199 NW. 68, 184 Wls. 485, 
certiorari denied 45 S.Ct 196, 266 
U.S. 631, 69 L.Bd. 477. 

Gonsfcitutioxuil Questloa raised by in. 
tezveaers 

Neb.—State ex reL Nelson v. Butler, 
17 NW.2d 683, 145 Neb. 638. 

No right of actloa 
Where court concluded that alleg¬ 
ed right of action under act did not 
exist consideration of question of 
constitutionality of act was not re¬ 
quired. 

U.S.—^Remer v. Czaja, D.C.Md., 36 P. 
Supp. 629. 



§ 94 CONSTITUTIONAL LAW 


16 C.J.S. 


a possible, rather than as a necessary, result of its 
operation,or if through a change in conditions, 
the question has become a moot one.^* Likewise, a 
court cannot ordinarily consider the constitutional¬ 


ity of a statute or regulation in advance of its en¬ 
actment or promulgation, or of its going into ef¬ 
fect,^® nor can it ordinarily declare an unenforced 
statute invalid,®® 


diar^e of offense under statute 

The constitutionality of a statute 
providing for the punishment of cer¬ 
tain acts will not be determined un¬ 
til some one is charged with an of¬ 
fense thereunder and brought to trial 
therefor. 

U.S.—Board of Trade of City of Chi¬ 
cago V. Olsen, Ill., 43 S.Ct. 470, 262 
XJ.S, X, 67 L,Bd, 839, 

47- XJ.S.—^Dallcis Joint Stock Xiand 
Bank v. Davis, C.C.A.Tex,, 83 F. 
2d 322. 

Ariz.—Corpus Furls Secundum CLn^ted 
in Moore v. Bolin, 220 P.2d 850, 852, 
70 Ariz. 354. 

48. XJ.S.—^Taylor v. Porter, Em.App., 
166 F.2d 805, certiorari denied 67 S. 
Ct. 203, 329 U.S. 792, 91 L.Ed. 671. 
Ariz.—Corpus Juris Secundum quoted 
In Moore v. Bolin, 220 P.2d 850, 
852, 70 Ariz. 354. 

Ark.—Pruitt v. Sebastian County Coal 
& Mining Co., 222 S,W.2d 50, 215 
Ark. •673. 

Mass.—Cole v. Chief of Police of Fall 
Biver. 46 N.E.2d 400, 312 Mass. 
523, appeal dismissed Cole v. Vio- 
lette, 63 S.Ct. 1204, 819 X7.S. 581, 
87 Ii.Bd. 1699, rehearing denied 64 
S.Ct. 28, 820 U.S. 810, 88 L.Bd. 489 
—^Hubrlte Infoi*mai Frocks v. 

Kramer, 9 N.E.2d 570, 297 Mass. 
530. 

Mich.—People v. Kruper, 64 K.W.2d 
629, 340 Mich. 114—Sullivan v. 

Michigan State Board of Dentistry, 
268 Mich. 427, 266 N.W. 471. 

Mo.—State ex rel. Davis v. Ramac- 
ciottl, 193 S.W.2d 617. 

N.M.—^liopez V. State Highway Com¬ 
mission, 201 P. 1060, 27 N.M. 300. 
N.D.—^Ferch v. Housing Authority of 
Cass County, 69 N.W.2d 849—State 
ex rel. Reilly v. Gress, 266 N.W. 
721, 65 N.D. 184. 

Okl.—^Bx parte Ajaderson, 184 P.2d 
632, 85 Okl.Cr. 41. 

R.I.—Shaddock v. Barry, 59 A.2d 721, 
74 R.I. 189, 

Injunctive r^ef during strike 
The court would not determine con¬ 
stitutionality of statute Involved in 
suit to obtain Injunctive relief 
against illegal acts accompanying a 
strike after strike had been settled 
and auestion of injunction had be¬ 
come moot, since constitutionality of 
statute was also moot. 

Mass.—^Hubrite Informal Frocks v. 
Kramer, Mass., 9 N.B.2d 570, 297 
Mass. 580. 

Repeal of statute 

<1) Constitutionality of law, sub¬ 
stantially changed by repeal without 
saving clause, will not be considered. 


Wyo.—State v. Berry, 254 P. 488, 86 
Wyo. 267. 

12 C.J. p 784 note 85. 

(2) Other cases. 

Kan.—State ax fel, Moses v. Board of 
County Com'rs. of Marshall Coun¬ 
ty, 242 P.2d 627, 172 Kan. 601. 
Batiiloation of amendment 

Constitutionality of act, providing 
for calling of conventions to adopt 
or reject amendments to federal con¬ 
stitution, will not be considered on 
certioiari to review convention's rat¬ 
ification of amendment after ratifi- 
tlon by requisite number of states, 
question being no longer of public 
interest or important. 

Vt.—Chase v. Billings, 170 A. 903, 
106 Vt. 149. 

Statute held not moot 
Although a state statute is about 
to cease effective operation by its 
own limitation, the question of its 
constitutionality is not moot, where 
it Imposes penalties for its violation, 
the right to enforce which survives 
its active operation.. 

U.S.—Ohio Collieries Co. v. Stuart, D. 
C.Ohio. 290 F. 1006. 

49- U.S.—^Helvering v. Griffiths, 63 
S.Ct. 6^, 318 U.S. 371, 87 L.Bd. 
843. 

Board of Trade of Kansas City v. 
Milligan, D.C.Mo., 16 F.Supp. 859, 
affirmed, C.C.A, 90 F.2d 865, cer¬ 
tiorari denied 68 S.Ct. 40, 302 U. 
S. 710. 

Colo.—^Bedford v. Sinclair, 147 P.2d 
486, 112 Colo. 176. 

Fla.—^Florida Power Corp. v. Pinel¬ 
las Utility Bd., 40 So.2d 350, rehear¬ 
ing denied 40 So.2d 844. 

Ind.—State v. Holmes, 147 N.B. 622, 
196 Ind. 167. 

N.T.—^McCahe v. Voorhis, 163 N.B. 
849, 243 N.T. 401. 

N.C.—^Hardy v. Burroughs, 182 S.B. 
926, 208 N.C, 699—^Inscoe v. Boone, 
182 S.B. 926, 208 N.C. 698r—New¬ 
man V. Watkins. 182 S.B. 453, 208 
N.C. 676, 

Ohio.—State ex rel. Kittel v. Bigelow, 
87 N.B.2d 41, 188 Ohio St 497. 

Cahn y. Guion, 160 N.B. 868, 27 
Ohio App. 141. 

Tenn.—^Mazanec v. Flannery, 138 S. 

W.2d 441, 176 Tenn. 125. 

Wash.—State ex reL Hamilton v. 

Cohn, 95 P.2d 88, 1 Wash.2d 64. 
Wis.—^Democrat Printing Co. v. Zim¬ 
merman. 14 N.W.2d 428, 245 Wis. 
406—Qoodland v. Zimmerman. 10 N. 
W.2d 180, 243 Wis. 469. 

12 C.J. p 786 notes 65, ^66—38 C.J. 
p 921 note 87. 

XUitiatlvd proposal 

(1) Courts Will not pass on gen¬ 
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eral constitutionality of law proposed 
under popular initiative, no rights of 
litigants having as yet been drawn 
in question. 

Mass.—^Bowe v. Secretary of the 
Com., 69 N.B.2d 116, 320 Mass. 280, 
167 ADR. 1447—^Horton v. AttON 
ney General, 169 N.B. 552, 269 Masa 
563. 

N.D.—^Preckel v. Bs^e, 244 N.W. 781 
62 N.D. 634. 

(2) The supreme court does not de¬ 
termine constitutionality of proposed 
law before Its enactment, but, in 
cases properly presented therein be¬ 
fore submission of proposed law to 
people, determines whether constitu¬ 
tional requirements for such sub¬ 
mission, such as requirement that 
each section of Initiative petition 
contain title of proposed measure, 
have been met and mandamus will 
issue to prevent such submission 
without compliance with such re¬ 
quirements. 

Mich.—^Leininger v. Alger, 26 N.W. 
2d 348, 816 Mich. 644. 

(8) Rule that if proposed law in 
initiative proceeding showed unques¬ 
tionably on its face that It was un¬ 
constitutional. supreme court would 
probably refuse to issue mandamus to 
compel ministerial officer to perform 
duty required by statute on theory 
that it would not compel him to do 
something which would In the end 
be unavailing, is meant only as guide 
to supreme court in determining 
whether or not it would issue man¬ 
damus. and is not a rule to guide 
ministerial officer In performance of 
his duty. 

Utah.—Coleman v. Bench, 84 P.2d 
412, 96 Utah 148. 

Submission of proposed amendmoat 
When a proceeding is brought to 
compel the secretary of state to sub¬ 
mit to the electors a proposed 
amendment to the state constitution 
the court cannot pass on whether 
the amendment violates the federal 
constitution, since it has no pow¬ 
er to act before ithe amendment has 
been adopted. 

Mich.—Hamilton v. Deland, 198 N. 
W. 843, 227 Mich. Ill—Hamilton 
V. Vaughan, 179 N.W. 663, 212 Mich. 
31. 

Beferendum 

Question of validity of resolution 
which was subject of referendum pe¬ 
tition was not before court In man¬ 
damus proceeding to require city re¬ 
corder to file petition for referen¬ 
dum. 

Utah.-^Keigley v. Bench, 63 P.3d 262, 
90 Utah 569. 

60. N.C.—Jarrell v. Snow, 35 S.B.2d 



,16 C.J.S. 

In a proper case, however, the court may deter¬ 
mine the validity of an enactment before its actual 
adoption, in a proceeding to compel or prevent its 
submission to a required referendum election, where 
the public interest requires prompt decision or 
where attack on the enactment after its adoption 
would be difficult^! Also, where circumstances so 
require, constitutional questions may sometimes be 
passed on before actual or immediately threatened 
infringement of rights results from the enforcement 
of the challenged statute or exercise by administra¬ 
tive ofiScials of powers conferred thereby ,*^2 if the 
necessary result of the statute is to take away sub¬ 
stantial rights, the party affected need not wait un¬ 
til all the forms prescribed for such taking have been 
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followed, but may secure an immediate determina- 
tion.53 It has further been held that a disclaimer by 
officers of an intention to enforce the statute is not 
sufficient to require dismissal of a suit testing con¬ 
stitutionality,®^ although other authority is to the 
effect that under such circumstances, the court 
should refrain from passing on the question.®® 

The principle that necessity of determination is 
a condition to judicial consideration of constitutional 
questions also finds application in the rule that such 
questions will not be passed on where the issues 
involved in the particular case are such that the 
case may be decided on another ground, even though 
the constitutional issue has been properly present¬ 
ed.®® Also, no such question will be passed on if 


273, 226 N.C. 480—^Barton v. Grist, 
136 S.B. 844, 193 N.a 144. 

Or.—Savage v. Martin, 91 P.2d 278, 
1-61 Or. 668. ‘ 

61. Ky.--<Corpiui Juris SecuLdnm 
cited in Utz v. City of Newport, 
262 S.W.2d 434, 487. 

N.T.—McCabe v. Voorhis, 163 N.E. 
849. 248 N.T. 401. 

New York Edison Co. v. City of 
New York, 282 N.Y.S. 936, affirmed 
Tierney v. Cohen, 282 N.Y.S. 943, 
246 App.Div. 611. 

Jojrtdciablo an^Btion 

(1) The objection that proposed in¬ 
itiative laws are wi^in constitution¬ 
al provision relating^ specifically to 
the initiative, which prohibits sub¬ 
mission of propositions inconsistent 
with individual rights, is a Justici¬ 
able question, which courts may de¬ 
cide in proceedings to prevent sub¬ 
mission of initiative law to voters. 
Mass.—^Bowe v. Secretary of the 

Commonwealth, 89 N.E.2d 115, 320 
Mass. 280, 167 A.L.R. 1447. 

(2) Under constitutional provision 
prohibiting submission to voters of 
propositions inconsistent with speci¬ 
fied constitutional rights of the indi¬ 
vidual, courts may not consider 
whether proposed law would abridge 
Individual -freedoms under federal 
constitution, but must decide wheth¬ 
er it would abridge individual free¬ 
doms expressed,In state Declaration 
of Eights, and federal decisions are 
persuasive but not controlling upon 
that question of state law. 

Mass,—Bowe v. Secretary of the 
Commonwealth, supra. 

52. U.S.—^U. S. V. Appalaohifui Elec. 
Power Co., Va., 61 S.Ct 291, 811 U. 
S. 877, 85 L.Ed. 248, rehearing de¬ 
nied 61 S.Ct 548, 812 U.S. 712, 85 
L.Ed. 1148, petition denied 63 S. 
Ct 67, 317 U.S. 594, 87 L.Bd. 487— 
Carter v. Carter Coal Co., D.C., 56 
S.Ct. 865, 298 U.S. 288. 80 L.Ed. 
1160. 

Burco, Inc. v. Whitworth, C.C.A. 
Md., 81 F.2d 721, certiorari denied 


56 S.Ct 670, two oases, 297 U.S. 
724. 80 L.Ed. 1008. 

R C. Tway Coal Co. v. Glenn, D. 
C.Ky., 12 F.Supp. 570. 

Wash.—Northern Cedar Co. v. 

French. 230 P. 887, 131 Wash. 894, 
modified on other grounds 288 P. 
89, 138 Wash. 692, and error dis¬ 
missed Northern Cedar Co. v. 
Gloyd, 46 S.Ct 204, 270 U.S. 626, 
70 L.Ed. 767. 

ObjectioiL to stay of foredosore ^ 
Where farmer has petitioned to be 
adjudicated a bankrupt and asks for 
stay of further proceedings in prior 
mortgage foreclosure in state court, 
determination of constitutionality of 
statute authorizing stay at later 
stage of proceedings was necessary 
I where secured creditor assured court 
I that he would object thereto at such 

XJ.S.—In re Bradford, D.CMd., 7 F. 
Supp. 666, reversed on other 
grounds, C.C.A., Bradford v. Fahey, 
76 P.2d 628, reheard 77 F.2d 992. 

^ U.S.—^Dallas Joint Stock Land 
Bank v. Davis, C.C.A.Tex., 83 F.2d 
822, 

Imnilnen.t danger of enforcement 
A suit attacking the validity of a 
statute levying certain taxes is not 
premature because brought before 
actual collection where it is admitted 
that defendant will promptly proceed 
to enforce the statute. 

U.S.—Ohio Oil Co. V. McFarland, D. 
C.La., 28 F.2d 441, vacated on oth¬ 
er grounds Ohio Oil Co. v. Conway, 

49 S.Ct. 256, 279 U.S. 813, 73 L. 
Ed. 972. 

54. U.S.—Ohio Collieries Co. v. Stu¬ 
art, D.aOhio, 290 F. 1006. 

Dismissal of statutory action 
In suit to restrain prosecution of 
state court receivership proceedings, 
<luestion of validity of statutory 
provision for receivership was prop¬ 
erly passed on although attorney gen¬ 
eral had dismissed receivership suit, 
where the facts and circumstances 
did not require the court to find 
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that enforcement of the statute was 
no longer imminent. 

U.S.—Champlln Refining Co. v. Cor¬ 
poration Commission of State of 
Oklahoma. Okl.. 52 S.Ct. 669, 286 U. 
S. 210, 76 L.Ed. 1062, 86 A.L.R. 403. 

56. Idaho.—^United Mercury Mines 
Co. V. Pfost, 66 P.2d 162. 

56. U.S.—^District of Columbia v. 
Little, APP.D.C., 70 S.Ct. 468, .839 
U.S. 1. 94 L.Bd. 699—Hurd v. 
Hodge, APP.D.C., 68 S.Ct. 847, 834 

U. S. 24, 92 L.Ed. 1187—Rescue 
Army v. Municipal Court, Cal., 67 
S.Ct 1409, 381 U.S. 649, 91 L.Bd. 
16-66—^Alma Motor Co. v. Timken- 
Detroit Axle Co., Del., 67 S.Ct 231, 
829 U.S. 129, 91 L.Ed. 128—Elgin, 
J. & E. Ry. Co. v. Burley, Ill., 66 
S.Ct 1282, 826 U.S. 711, 89 L.Ed. 
1886, opinion adhered to 66 S.Ct 
721, 327 U.S. 661, 90 L.Ed. 928— 
Spector Motor Service v. McLaugh¬ 
lin, Conn., 66 S.Ct 162, 323 U.S. 
101, 89 L.Ed. 101—Municipal In¬ 
vestors Ass'n V. City of Birming¬ 
ham, Mich., 62 S.Ct 976, 816 U.S. 
168, 86 L.Ed. 1341. 

Rice V. Walls, C.A.Ky., 218 r.2d 
693—Bast Coast Lumber Terminal 

V. Town of Babylon, C.A.N.Y., 174 
F.2d 106, 8 A.L.R.2d 1219—U. S. ex 
rel. Feeley v. Ragen, C.C.A.in., 168 
F.2d 976—^Arroyo v. Puerto Rico- 
Transp. Authority, C.C.A.Puerto 
Rico, 164 P.2d 748—Stassi v. U. S., 
C.C.A.La., 162 P.2d 681, certiorari 
denied 66 S.Ct 1020, 828 U.S. 842, 
90 L.Ed. 1617, rehearing denied 66 
S.Ct 1862, 828 U.S: 880, 90 L.Ed. 
1648. 

Romero v. Weakley, D.C.Cal., 131 
P.Supp. 818—^Blair Holdings Corp. 
V. Rubinstein, D.C.N.Y., 122 P.Supp. 
602—Grand Central Aircraft Co. v. 
Allen, D.C.CaL, 114 F.Supp. 389, re* 
versed on other grounds Allen v. 
Grand Central Aircraft Co., 74 S. 
Ct 746, 847 U.S. 635, 98 L.Ed. 933— 
U. S. V. One Hundred Thirty-Nine 
Gambling Devices Alias Slot Ma¬ 
chines, More or Less, D.C.I11., 109» 
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P.Supp. 23—United Air Lines v. 
Public Utilities Commission of 
Cal., D.aCaL, 109 P.Supp. 18, re¬ 
versed on other grounds Public 
Utilities Commission of State of 
CaL V. United Air Lines, 74 S.Ct 
151, 346 U.S. 402, 98 L.Bd. 14Q— 
Morgan v; U. S., D.C.Ky.. 107 P. 
Supp. 601—U. S. V. 'Thomas Steel 
Corp., D.C.Ohio, 107 P.Supp. 418, 
followed In U. S. v. Youngstown 
Sheet & Tube Co., 107 P.Supp. 425 
—Higgins V. McGra.th, D.C.Mo.. 98 
P.Supp. 670—Porter v. Wright, D. 

C.Or., 69 P.Supp. 46—^Thermold Co. 
V. United Rubber Workers of Amer¬ 
ica, Local No. 83, <J.I.O.. D.C.N.J., 
70 P.Supp. 228—Co^us Juris S»- 
oundnan cited In Spaulding v. Doug^ 
las Aircraft Co., D.C.Cal., 80 P. 
Supp. 985; 987, affirmed, C.CA., 154 
P.2d 419—^Morris v. Williams, D.C. 
Ark., 69 P.Supp. 608, reversed on 
other grounds, C.C.A., 149 P.2d 
703—Dan Cohen Realty Co. v. Na¬ 
tional Savings & Trust Co., D.C. 
Ky., 36 P.Supp. 636, affirmed, C.C. 
A, 125 P.2d 288—Precision Cast¬ 
ings Co. V. Boland, D.CN.Y., 13 P. 
Supp. 877, .affirmed, C.CA, 86 F.2d 
16. 

Ex parte Blair, D.C.N.T.. 258 P. 
800, affirmed 89 S.Ct. 468, 260 U.S. 
278, 63 L.Ed. 979. jf 

Ex parte Randolph, C.C.Va., P 
Cas.No.11,568, 2 Brock. 447. 

Ala.—Ajiderson v. State, 89 SO. 462, 
206 Ala. 301. 

Ark.—^McDougal v. Davis, 143 S.W, 
2d 571, 201 Ark. 1185—Smith v. 
Garretson, 4 S.W.2d 520, 176 Ark, 
834. 

Cal.—Palermo v. Stockton Theatres, 
194 P.2d 1, 32 CaL2d 53. 

Martin v. Pacific Southwest Roy¬ 
alties, 106 P.2d 443, 41 Cal.App.2d 
161—^Ex parte Jacinto, 47 P.2d 300, 

8 Cal.App.2d 276. 

Colo.—^Lipset V, Davis, 203 P.2d 730, 
119 Colo. 335—^Mountain States 
Beet Growers* Marketing Ass*n v. 
Monroe, 269 P. 886, 84 Cold. 300. 
DeL—^Buckingham v. State ex rel. 
Killoran, 35 A2d 903, 3 Terry 406— 
Collison V. State ex reL Green, 2 A 
2d 97, 9 W.W.Harr; 460, 119 'AKR. 
1422. 

Agostini V. Colonial Trust Co., 
44 A2d 21, 28 DeLCh. 860. 

D.C.—liflller V. Overholser, 206 P.2d 
416, 92 U.S:App.D.C 110—Young 
V. Anderson, 160 P.2d 226, 81 U.S. 
APP.D.C. 379, certiorari denied 67 
S.Ct 1316, 331 U.S. 824, 91 L.Bd. 
.1840, rehearing denied 67 S.Ct 1631, 
331 U.S. 868, 91 L.Ed. 1871. 

U. S.. V. American Medical Ass*n, 
D.C., 28 P.Supp. 762, ‘ reversed on 
other grounds 110 P.2d 703, 72 App. 
D.a, 12, certiorari denied 60, S.Ct 
131,r808 U.S.- 699, 84 L.Ed. 602, and 
. American MedicalAss*n v. U S., 60 
‘ S.Ct 1096, 310 U.S. 644, 84 L.Ed. 
1411. 

Pla,—Peters T. Brown, 66 'So.2d 834— 


State ex ret Losey v. Willard, 64 
So,2d 183—^Prihk V. State ex :reL 
Turk, 35 So.2d 10, 160 Pl€U 394— 
State ex reL Prazier v. Colen^n, 23 
So.2d 477, 156 Pla. 418^Armstrong 
y. Stone, 178 So. 294, 130 Pla. 615 
—Economy Cash & Carry Cleaners 
V. Cleaning, Dyeing & Pressing 
Board, 174 So. 829, 128 Pla. 408— 
State ex rel. Kennedy v. Knott, 
166 So. 836. 123 Pla. 296—Florida 
Growers v. City of Stuart, 141 So. 
736, 106 Pla. 638—Ex parte Lewis, 
135 So. 147, 101 Pla. 6247 -Boll v. 
Gregory* 103 So. 832, 89 Fla. 293 
—State V. State Board of Baualiz- 
ers, 94 So. <681, 84 Pla. 592, 30 AL. 

R. 362—^Bx parte Garvey, 94 So. 
381, 84 Pla. 68S-^Adams v. Amer¬ 
ican Agricjiltural Chemical Co..,. 82 
So. 860, 78 lia. 362. 

Ga.—^pletcher v. Dapiels, 86 S.E.2d 
232, 211 Ga: 403—Aiken v. Richard- 
-son, 76 S.E.2d 893, 209 Ga. 837, ap¬ 
peal dismissed 74 S.Ct 129, 346 U. 

S. 869, 98 L.Ed. 878, reheaxing de¬ 
nied 74 S.Ct 273, 346 U.S. 917, 98 
L.Bd. 413—Todd V. State, 63 S.B.2d 
906, 206 Ga. 363—Pippin v. State, 63 
S.E.2d 482, 206 Ga. 816—Whittle v. 
Jones, 32 S.B.2d -94, 198 Ga. 538, 
appeal dismissed 66 S.Ct 915, 324 

U. S. 829, 89 L.Ed. 1396—^Harper v. 
Dayis. 30 S.B.2d 481, 197 Ga. 762— 
Stegall V. Southwest Georgia Re¬ 
gional Housing Authority, 30 S.E. 
2d 196, 197 Ga. 671—Sumter County 

V. Allen, 17 S.B.2d 667, 193 Ga. 171 
—Bums V. State, 11 S.B.2d 360, 191 
Ga. *60—^Moore v. Bell, 198 S.B. 711, 
186 Ga. 683—^Tanner v. Wilson, 192 
S.E. 426, 184 Ga. 628—Standard Ci¬ 
gar Co. V. Doyai, 166 S.B. 484, 176 
Ga. 867—Georgia Power Co. v. City 
of Decatur, 159 S.B. 863, 173 Ga. 219 
—Western & A R. R. v. Gray, 167 
S.E. 482, 172 Ga. 286, appeal dis¬ 
missed 61 S.Ct. 664, 283 U.S. 811, 76 
L.Ed. 1428—Wiley v. Douglas, 148 
S.E. 736. 168 Ga. 669. 

IlL—Illinois Central R. Co. v. Illinois 
Commerce Commission, 104 N.E.2d 
798* 411 IlL 626—People ex rel. 
Downs V. Scully, 97 N.E.2d 839, 408 
IlL 656—Cohen v. Lerman, 96 N.B. 
2d 628. 408 IlL 156—Winston v. 
Zoning Bd., of Appeals of Peoria 
County. 96 N.B.2d 864, 407 IlL 688 
—^People ex fel. Mills v. Fairfield 
Community EUgh School Dist, No, 
226, 78 N.B.2d 292, 897 IlL 288— 
People ex rel. White v. Butler, 66 
N.B.2d 888, 398 Ill. 396—People v, 
Metcofl, 64 N.E.2d 867, 392 Ill. 418 
—^People ex rel. Ray v. Lewistown 
Community High School Dist. 57 
N.B,2d 486, 888 IlL 78—People v. 
CWafreddo, 44 N.B.2d 888, 381 IlL 
214-rDurkin v. Hey, 33 N.B.2d 463, 
376 IlL 292—People ex reL Novotny 
V. Jarecki, 23 N.B.2d 60, 372 Ill, 
208—People V. Adams, 1§8 N.H. 810, 
861 IlL 79. ■ 

Ind.—Meno v. State, 148r N.E. 420, 
197 Ind. 16—pigglns v. Swygman, 
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141 N.B. 788, 194 Ind. 1—Grand 
Lodge of Brotherhood of Railroad 
Trainmen v. Clark, 127 N.R 280, 
189 Jnd. 373, 18 AL.K 1190—Hunt 
V. State, 117 N.E. 856, 186 Ind. 644. 

Stoner v. Howard Sober, Inc., 
118 N.B.2d 504, 124 Ind.App. 581. 
Kan.—State ex rel. Patzer v. Barnes, 
233 P.2d 724, 171 Kan. 491. 

Ky.—^Brlanger Kennel Club v. 
Daugherty, 281 S.W. 826, 213 Ky. 
648, affirmed Smith v. Common¬ 
wealth of Kentucky, 48 S.Ct 168, 
276 U.S. 609, 72 L.Ed, 398. 

La.—State v. Terrill, 124 So. 673, 169 
La. 144. 

Md.—^Dundalk Liquor Co. v. Tawes, 
79 A2d 626, 197 Md. 446. 

Mich.—Cole V. City of Battle Creek, 
298 N.W. 466, 298 Mich. 98—Mac- 
Lean V. Michigan State Board of 
Control for Vocational Education, 
292 N.W. 662, 294 Mich. 45—Smith 

V. Curran, 265 N.W. 276, 267 Mich. 
413, 94 AL.R. 766—^Brown v. Hill, 
185 N.W. 761, 216 Mich. 520—North 
Michigan Water Co. v. City of Es- 
canaba, 165 N.W. 847, 199 Mich. 
286,. certiorari denied 39 S.Ct 7, 248 

U. S. 561, 63 L.Ed. 422. 

Miss.—^M. L. Virden Lumber Co. v. 
Stone, 33 So.2d 841, 203 MLss. 251— 
Stuart V. Board of Supers, 11 So. 2d 
212, 196 Miss. 1—Meek v. Hum¬ 
phreys County, 97 So. 674,133 Miss. 
886 . 

Mo.—Ciorpus Jtixia Secnndnm cited in 
Rumans v. Lighthizer, 249 S.W.2d 
397. 401, 3-63 Mo. 125—State ex rel. 
De Weese v. Morris. 221 S.W.2d 206, 
359 Mo. 194—Corpus Joxis Sacun- 
dnm cited la State v. Kirby, 136 S. 

W. 2d 319, 322, 346 Mo. 801—State 

V. Rector, 40 S.W.2d 639, 328 Mo, 
669—^Tate v. School Dist No. 11 
of Gentry County, 23 S.W.2d 1013, 
824 Mo. 477, 70 AL.R. 771. 

Nev.—State ex rel. Adams v. Allen, 
34 P.2d 1074, 65 Nev. 346. 

N.J.—Gaine v. Burnett 4 A2d 37. 
122 N.J.Law 39, affirmed 3 A2d 
604, 123 N.J.Law 317. 

Schaffer v. Federal Trust Co., 28 
A2d 76, 182 N.J.Eq. 235. 

N.Y.—^Peters v. New York City Hous¬ 
ing Authority, 121 N.E.2d 629, 307 
N.Y. 619—People v. Hagen, 62 N. 

E. 1086, 170 N.Y. 46. 

Congregation Beth Israel West 
Side Jewish Center v. Board of Es¬ 
timate of City of New York, 139 
N.Y.S.2d 645, 285 App.Div. 629— 
People V. Sterling, 46 N.Y.S.2d 39, 
267 App.Div. 9. 

In re Security Trust Co. of 
Rochester, 70 N.Y.S.2d 260, 189 
Misc, 748, reversed on other 
grounds 92 N.Y.S,2d 308, 275 App. 
Div. 1020, reheard and order of sur¬ 
rogate affirmed 97 N.Y.S.2d 922, 277 
App.r>iv. 887—Berger v. Quinn, 268 
N.Y.S. . 614, 149 Misc. 646—Gold¬ 
berg V. Price, 206 N.y.a 391, 123 
Misc. 582. 
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N.C.—^Hyde County v. Brldgrman, 77 
S.H.2d 628, 238 NIC. 247—^tate v. 
Stallingrs, 62 S.E:2d 901, 230 N.C. 
252-r~Amick v. Lancaster, 44 B.£!. 
2d 733, 228 N.C. 157—State v. Hlgrh, 
23 S.B.2d 848, 222 N.C. 484—State 

V. Muse. 18 S.B.2d 229; 219 N.C. 226 
—State V. Lueders, 200 S.B. 22, 214 
N.C. 658—State v. Ellis, 185 S.E. 
663, 210 N.C. 166—In re Parker, 184 
S.E. 532. 209 N.C. 693—City of 
Goldsboro v. W. P. Rose Builders' 
Supply Co., 167 S.E 68, 200 N.C. 
405. 

N.D.—Goodman v. Christensen, 300 N. 

W. 460. 71 N.D. 306, followed In 
Raatz V. Sand, 800 N.W. 467, 71 
N.D. 320—King v. Baker. 288 N.W. 
565, 69 N.D. 681, 125 A.L.R. 730— 
State ex rel. Stutsman y. Light, 
281 N.W, 777, 68 N.D. 613—Know- 
len V. Lahr Motor Sales Co., 280 
N.W. 213, 59 N.D. 404—Goer v. 
Taylor. 200 N.W. 898, 61 N.D. 792. 

Ohio.—Wigfelns v. Babbitt. 198 N.B. 
873, 130 Ohio St. 240—State v. 
Cook, 134 N.E. 655, 103 Ohio St. 
465. 

Or.—^Federal Cartridge Corp. ▼. Hel- 
strom, 276 P.2d 720, 202 Or. 557. 
Pa.—Connell v. Board of School Di¬ 
rectors of Kenhett Tp., 52 A.2d 645, 
366 Pa. 585, appeal dismissed 68 S. 
Ct: 26, 332 U.S. 748, 92 L.Ed. 836. 

R. I.—^Lamothe v. Zoning Bd. of Re¬ 
view of Town of Cumberland, 98 
A.2d 918r—State v. Berberlan, 98 A. 
2d 270, 80 R.I. 444—Lonsdale Co. 
V. City of Providence, 7 A.2d 201, 
63 R.I. 28^—State v. Goldberg, 1 A. 
2d 101, 61 R.I. 461—Wells V. Perry, 
148 A. 317, 50 R.I. 427—Newell v. 
Franklin, 74 A. 1009, SO R.I. 258. 

S. C.—Cozims juris Seoundum cited in 
Sioyd V. Thornton, 68 S.E.2d 334, 
339, 220 S.C. 414—De TreviUe v. 
Groover, 66 S.E.2d 232, 219 S.C. 
813—State v. Selthel, 21 S.B.2d 196, 
201 S.C. 1—State v. Phillips, 8 S.E. 
2d 626, 193 S.C. 273. 

S.D.—^Haas v. Independent School 
Dist. No. 1 of Yankton, 9 N.W.2d 
707, 69 S.D. 308—Goetsch v. Home 
Owners* Loan Corp., 291 N.W. 676, 
67 S.D. 194. 

Tex.—^Rumbo v. Winterrowd, Civ. 
App., 228 S.W. 268. 

Ford V. State, 286 S.W. 1089, 106’ 
Tex.Cr. 11-4. 

Va.—Watkins v. Ford, 96 S;E. 193, 
123 Va. 268. 

W.ya.—State ex rel, Hinkle v. Skeen, 
75 S.E.2d 223, certiorari denied 78. 
S.Ct. 964, 346 U.S. 967, 97 *L.Bd.: 
1385—State v. Gamer, 38 S.B.2d. 
387, 128 W.Va. 726—Norris v. Ca¬ 
bell County Court* 168 S.E. 418, 
111 W.Va 692. 

Wyo.—Ooxpus Otuls l^eoundtim cited, 
in Ericksen v. School Dist. No. 2; 
of Natrona County, 217 P.2d 887, 
889, 67 Wyo. 216—^Tavegia v. Brom¬ 
ley, 214 P;2d 976, 67 Wyo. 93—In 


re Sheridan County. Power Dist, 
167 P.2d 997, 61 Wyo. 366. 

12 C.J.-P 782 note 99. 

Acts of genezal aseiembly 
Rule that courts do not let a case 
turn . on a constitutional question 
when decision may be reached on any 
other grounds strictly speaking ap¬ 
plies only to acts of the general as¬ 
sembly. 

N.C.—State v. Scoggln, 72 S.E. 2d 97, 
286 N.C. 1. 

Auendatozy statute alleged uncon- 
stitutional 

(1) Where it is contended that 
amendatory statute is unconstitution¬ 
al and question raised can be decided 
under amended statute, the court in 
order to avoid deciding question 
whether amendatory statute Is uncon¬ 
stitutional will in effect concede" for 
purposes of decision, but without so 
deciding, that amendatory statute is 
unconstitutional and decide question 
under amended statute. 

Minn.—State v. One Oldsmobile Two- 
Door Sedan, Model 1946, 85 N.W.2d 
525, 227 Minn. 280. 

(2) Where earlier statute required 
confiscation of automobile used for 
spotlighting deer, automobile so used 
would be confiscated without deciding 
question of constitutionality of 
amendatory statute. 

Minn.—State v. One Oldsmobile Two- 
Door Sedan, Model 1946, supra. 

Defective paeading 

(1) The constitutionality of a stat¬ 
ute is not drawn in question by a 
pleading which is defective on other 
groimds. 

U.S.—White Packing Co. v. Robert¬ 
son. C,C.A.N.C., 89 F.2d 775. 

Ga,—Standard Cigar Co. v. Doyal, 166 
S.E. 484, 175 Ga. 857. 

IlL—Stewart v. Department of Pub¬ 
lic Works and Buildings, 168 N.B. 
372. 836 Ill. 613. 

Mo.—State v. Rector, 40 S.W.2d 639, 
328 Mo. 669. 

12 C.J. p 782 note 4. 

(2) So, a constitutional question 
as to statute under which one Is^ 
tried will not be considered when 
the warrant, indictment, or informal 
i:ion fails to charge offense. 

Colo.—^People v. Agnew, 113 P.2d 424, 
107 Colo. 399. 

Pla.—^Ex parte Garvey, 94 So. 881, 
84 Pla. 583—Foxworth v. Law, 82 
So. 65, 77 Fla. 696. 

Ill.—^People V. Adams, .183 N.B. 810, 
861 Ill. 79. 

La.—State v. Coulon, 3 So.2d 241, 197 
La. 1068—State v. Gary, 126 So. 604, 
169 La. 995—State v. Terrill, 124 
So. 673, 169 L«u 144. 

Neb.—Dickens v. State, 296 N.W. 869, 
189 Neb. 168—Dutiel v. State, 284 
N.W. 321, 186 Neb. 811. 

NH.—State v. Frost, 17 A.2d 441, 91 
N.H. 229, 132 A.L.R. 628. 

N.C.—State v. Nichols, 200 S:B. 926, 
215 N.C. 80—State v. Smith, 189 S. 
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m 609, 211 N.C. 206—State y. Ed¬ 
wards, 180 S.E. 10, 190 N.C. 322. 
Tex.—^Ford v* State, 286 S.W. 1089, 
105 T^Cr. 114. 

Failure to show offense 

(1) Constitutionality of criminal 
statute will not be considered, where 
no offense under it Is shown. 

Cal.—People v. Noble, 158 P.2d 226, 
68 CalA.pp.2d 853. 

Ga.—Smith v. City of Cedartown, 200 
S.E. 188, 58 Ga.App. 800. 

N.Y.—^People v. Bell, 125 N.T.S.2d 
117, 204 Misc. 71, affirmed 116 N.E; 
2d 821, 306 N.Y. 110. 

Or.—State v. Terry, 85 P.2d 364, 160 
Or. 308. 

S.D.—State v. Slattery, 207 N.W. 
484, 49 S.D. 402. 

Tex.—^Atwood V. State, 121 S.W.2d 
863, 135 Tex.Cr. 548—Hoffman v. 
State, Cr., 20 S.W.2d 1057. 

Wis.—State v. 20th Century Market, 
294 N.W. 873, 286 Wis. 216. 

(2) Court must be presented with 
case where issues and evidence 
would support conviction for viola¬ 
tion of penal statute if valid, before 
court can rule on question as to 
whether statute invades constitution¬ 
al rights. 

Neb.—Dickens v. State, 296 N.W. 869, 
139 Neb. 163—^Dutiel v. State, 284 
N.W. 321, 136 Neb. 811. 

(8) Where court arrested Judg¬ 
ment of conviction on ground that 
statute under which accused was con¬ 
victed did not set out a criminal of¬ 
fense, it was not required to deter¬ 
mine constitutionality and validity of 
statute. 

N.C.—State v. Julian, 200 S.E. 24, 214 
N.C. 674. 

Statute enlbodied iu coutxaot 

Contractor and surety on a govern¬ 
ment constmction contract could not 
attack validity of Heard Act in pro¬ 
ceeding by employees to recover dif¬ 
ference between wages paid and rate 
of pay fixed by Secretary of Labor 
for work performed, where provision 
of act providing for pasrment of pre¬ 
vailing wage rates, and for refer¬ 
ence to Secretary of Labor for deter¬ 
mination of- any dispute concerning 
prevailing rates had been placed in 
contract. 

U.S.—Gillloz V. Webb, C.C.AGa., 93 
F.2d 586. 

CoiistitiitioiLaaiby of mortgage moxu 
atoxium law would not be determin¬ 
ed where holder -of sherilTs certifi¬ 
cate did not wish to obtain posses¬ 
sion of mortgaged property if some 
other reasonable means could be 
found to liquidate claim. 

Minn.—Shumaker v. Hoover, 288 N.W. 
839, 20i8 Minn. 458. 

Oardhuuice uziiroasonable 
Where ordinance was attacked up¬ 
on ground that it was unreasonable 
and unconstitutional, court ^ would 
first consid^ attack based on alleged 
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the situation is such that the rights of the complain¬ 
ing party would be the same whether or not the 
statute is held unconstitutional.^^ 


On the other hand, the determination of a con¬ 
stitutional question is necessary and proper when¬ 
ever it .is essential to the decision of the case,58 


unreasonableness, and if on such con¬ 
sideration ordinance was found to 
be void, no ruling would be made up¬ 
on constitutional Question presented. 
Gcu—Great Atlantic & Pacific Tea 
Co. V. City of Columbus, S S.B.2d 
320. 189 Ga. 468. 

Ordinaaoe eotoeedln^ granted power 
The constitutionality of a mu¬ 
nicipal regulation or of the statute 
under which it is enacted, is not pre¬ 
sented in the first instance where the 
extent of the power granted by such 
statute requires judicial determina¬ 
tion; nor is it necessary then to de¬ 
termine the validity of the statute 
where the ordinance is adjudged in¬ 
valid as transcending the power 
granted by the statute. 

R.I.—State V. Goldberg, 1 A.2d 101, 61 

B.L 461. 

S7. TJ.S.—Lockerty v. Phillips. N.J., 
63 S.Ct. 1019, 319 U.S. 182, 87 L.BdL 
1339. 

Alfu—Smith V. McQueen, 166 So. 788, 
232 Ala. 90. 

Clemmons v. State, 101 So. 89, 
20 Ala.App. 114. 

Cal.—Atheam v. Nlcol, 200 P. 942, 
187 Cal. 86 —^EjX parte Morrison, 25 
P. 1064, 88 CaL 112. 

People V. Housman, 112 P.2d 
944, 44 CaI.App.2d 619, certiorari 
denied Housman v. People of State 
of Cal., 62 S.Ct 114, 314 U.S. 660, 
86 L.Ed. 529. 

Colo.—^Denver & R. G. R. Co. v. 

Wright, 171 P. 499, 64 Colo. 810. 

P.C.—Sims V. Rives, 84 P.2d 871, 66 
App.D.C. 24, certiorari denied 56 S. 
Ct 960, 298 U.S. 682, 80 KEd. 1402. 
Oa.—Whittle v. Jones, 32 S.E.2d 94, 
198 Ga. 538, appeal dismissed 65 
S.Ct. 915, 824 U.S. 829, 89 L..Bd. 
1396. 

IlL—Prudential Ins. Co. of America 
V. Rlchman, 4 N.E.2d 76, 364 IlL 
234, transferred, see 11 N.B.2d 126, 
292 IlLApp. 261, and 11 N.E.2d 132 
—^People V. Small, 150 N.B. 435, 
319 Ill. 437. 

Ky.—^Price v. Pox, 295 S.W. 438, 220 
Ky. 373. 

La.—^Ricks V. Department of State 
Civil Service. 8 So.2d 49, 200 La. 
841. 

Mich.—Negaunee Nat. Bank v. Le 
Beau, 161 N.W. 974, 195 Mich. 502, 
LJLA.1917D 862. 

N.J.—Crater v. Somerset County, 8 
A.2d 691, 123 N.J.Law 407. 

N.D.-—McIntyre v. State Board of 
Higher Education, 3 N.W.2d 463, 

71 N.D. 630—State v, Eloonce, 183 
N.W. 279, 48 N.D. 108. 

Utah.—Riggins v. District Court of 
Salt Lake County, 51 P.2d 645. 89 
Utah 188. 

Wash.—Unemployment Compensation 


Department v. Hunt, 135 P.2d 89, 
17 Wash.2d 228. 

12 C.J. p 782 note 1. 

Xhdependeat cause of aetioa 

(1) A constitutional issue is not 
drawn in question where a cause of 
action exists aside from the statu¬ 
tory provision in question. 

Colo.—Gutshall v. Kornaley, 88 P. 
158, 38 Colo. 195. 

Tex.—^Pink v. City of Clarendon, Civ. 
App., 282 S,W. 912. 

Hubbard v. States 4 S.W.2d 971, 
109 Tex.Cr. 820. 

Va.—Wood V. Qulllin, 188 S.B. 216, 
167 Va. 266. 

(2) , So, where the facts alleged in 
an indictment bring the case with¬ 
in a statute, the validity of which is 
unquestioned, it is immaterial wheth¬ 
er another statute^ a violation of 
which was charged, was constitu¬ 
tional. 

U.S.—Vedin .v. U. S., Alaska, 267. P. 
660, 168 C.C.A. 634, certiorari de¬ 
nied 40 S.Ct 11, 260 U.S. 663, 63 
L.Bd. 1196. 

Prior statute 

In a.suit to enjoin a boiler inspec¬ 
tion required by statute, the court, 
on appeal from judgment sustaining 
a demurrer, will not determine the 
constitutionality of such statute 
where, even if it should be held in¬ 
valid, the prior statute which would 
remain in effect required such in¬ 
spection. 

Minn.—^Davidson v. Patnaiide, 177 N. 

W. 496, 145 Minn. 371. 

Sonteiiioe 

(1) Where sentence imposed was 
warranted under particular court of 
an indictment, appellate court will 
not determine question of validity of 
statute on which another count was 
based. 

U.S.—Martin v. U. S., C.C.ATenn., 20 
P.2d 786. 

( 2 ) Where, to determine the con¬ 
stitutionality of the act under whldi 
defendant was convicted, would, nev¬ 
ertheless, leave one sentence which 
defendant admitted he should serve, 
the matters could not bo considered 
on habeas corpus. 

Wash.—Ex parte Miller, 225 P. 429, 
129 Wash. 638. 

Validity of electi<m 
In quo warranto by defeated can¬ 
didate for elective ofiice to obtain 
determination that he received plu¬ 
rality of votes, the unconstitutlon- 
ality of the election statute, which 
would be fatal to his de jure title to 
office, will not be decided. 

N.J.—Daly v. Garven, 101 A. 272, 90 
N.J.Law 612. 

58. U.S^—^Youngstown Sheet & Tube 
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Co. V. Sawyer, App.D.C., 72 S.Ct 
863, 843 U.S. 679, 96 L.Bd. 1163, 
26 A.L.R.2d 1378—Stefanelli v, 
Minard, N.J., 72 S.Ct 118, 342 U. 
S. 117, 96 L.Ed. 138—Lichter v. U. 
S., Ohio, 68 S.Ct 1294, 334 U.S. 742, 
92 Ii.Bd. 1694, Pownall v. U. S., 
Cal., 68 S.Ct 1294, 334 U.S. 742, 
92 L.Ed. 1694, rehearing denied 69 
S.Ct 11, 336 U.S. 836, 93 L.Bd. 389, 
AJexander Wool Combing Co. v. 
U. S., Mass., 68 S.Ct 1294, 334 U. 
S. 742, 92 L.Bd. 1694, rehearing de¬ 
nied 69 S.Ct 11, 335 U.S. 837, 93 L. 
Ed. 389. 

Putty V. U. S., C.A.Guam, 220 P. 
2d 473. 

U. S. V. Thomas Steel Corp., D. 

C.Ohio, 107 P.Supp. 418, ^followed in 
U. S. V. Youngstown Sheet & Tube 
Co., 107 P.Supp. 425—Corpus iTazis 
Seonndnm quoted in Payne v. Grif¬ 
fin, D.C.Ga, 61 P.Supp. 688 , 692— 
In re American States Public Serv¬ 
ice Co., D.CMd., 12 P.Supp. 667, 
modified on other grounds, C.C.A, 
Burco, Ina v. Whitworth, 81 P.2d 
721, certiorari denied 66 S.Ct 670, 
two cases, 297 U.S. 724, 80 L.Ed. 
1008. 

Ex parte Randolph, C.C.Va., Fed. 
Cajs.No.11,568, 2 Brock. 447. 

Ala—Corpus Jluis Secundum quoted 
In State ex rel. Bland v. St John, 
13 So.2d 161, 170, .244 Ala 269— 
Bray v. State, 87 So. 250, 140 Ala 
172. 

Connor v. City of Birmingham, 60 
So.2d 474, 36 AlaApp. 494, certio¬ 
rari denied 60 So.2d 479, 257 Ala 
688 . 

Ariz.—Arizona Corp. Commission v. 
Tucson Gas, Elec. Light & Power 
Co., 189 P.2d 907, 67 Ariz. 12. 

Cal.—Clough V. Baber, 100 P.2d 519, 
38 Cal.App.2d 50. 

D.C.—Township of Franklin, Somer¬ 
set County. N. J., v. Tugwell, 85 
P.2d 208, 6 >$ APP.D.C. 42. 

Pla.—State ex rel. Kennedy v. Elnott, 
166 So. 835, 123 Fla 296. 

Ind.—^Sarlls v. Stata 166 N.B. 270, 
201 Ind. 88 , 67 AuL.R. 718. 

Kan.—^In re Wimberly Chapel Baptist 
Church of Osage County, 228 P. 2 d 
640. 170 Kan. 684. 

Ky.—Keathley v. Town of Martin. 263 
S.W.2d 3. 

N.J.—State V. Packard-Bamberger & 
Co., 2 A.2d 699, 16 N.J.Misc. 479, 
motion denied 8 A.2d 98, 123 N.J. 
Law 94, certiorari denied 8 A.2d 
291, 123 N.J.Law 180. 

N.D.—State ex reL Stutsman v. Light, 
281 N.W. 777, 68 N.D. 513. 

Ohio.—^Kraus v. City of Cleveland, 
ConaPL, 116 N.E. 2 d 779, affirmed, 
App., 121 N.B.2d 311. 

Okl.—Perry v. State, 167 P.2d 217, 
80 OkLCr, 58, followed in Johnsey 
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as where the right of a party is founded solely on 
a statute, the validity of which is attacked.®^ It 
has been further held that the court njay, in a prop¬ 
er case, pass on constitutionality, even though an¬ 
other ground of decision is open,^o as where the 
real purpose of the suit is to test the constitutional 
question,®^ or where the matter is of manifest pub¬ 
lic importance requiring a precedent for the future 
guidance of officials and citizens in their conduct 
with reference to the statute, and the question has 
been sufficiently argued before the court, especially 


if the conclusion of the court is one favorable to 
constitutionality of the statute.^* Adjudications 
exist, however, that the fact that it would be con¬ 
venient for the parties to have the validity of a ^t- 
ute promptly decided is no justification for a de¬ 
parture from the settled rule that constitutional 
questions will not be anticipated.®^ 

In any event, the court will ordinarily inquire into 
the constitutionality of a statute only to the extent 
required by the case before it,®® and will not formu- 


V. state, 157 P.2d 221, 80 OkLCr. 
84. 

Pa.—Cronhelm v. State Registration 
Board for Professional Engineers, 
Department of Public Instruction, 
Com.Pl., 53 Dauph.Co. 171. 

R, I.—Lonsdale Co. v. City of Provi¬ 
dence, 7 A.2d 201, 68 B.I. 28—State 
V. Goldberg, 1 A.2d 101, 61 R.I. 
461—Blais v. Franklin, 75 A. 399, 
30 R.I. 413—^Newell v. Franklin, 74 
A. 1009, 30 R.I. 258. 

S. C.—State V. PhilUps, 8 S.H.2d 626, 
198 S.C. 278. 

Tenn.—City of Greenfield v. Calllns, 
259 S.W.2d 525, 195 Tenn. 285. 
Tex.—^Hanks v. City of Port Arthur. 
48 S.W.2d 944, 121 Tex. 202, 83 A. 
L.R. 278. 

W.Va.—Charleston Transit Co. v. 

Condry, 86 S.B.2d 391, 

12 C.J. p 782 note 6. 

Admission of xinoonstitutlonsJity 
Although a statute under which an 
ordinance was enacted creating a 
board to license certain trades was 
ailmltted, by both parties to a suit 
attacking the ordinance, to be uncon¬ 
stitutional, consideration of the con¬ 
stitutionality of the statute W€ls nev¬ 
ertheless necessary where complain¬ 
ant insisted there was no other leg¬ 
islative authority for city to create 
the board. 

Tenn.—State v. City of Memphis, 266 
S.W*. 1088, 151 Tenn. 1. 

Portion of statute 
It is enough to warrcmt a deter¬ 
mination of constitutionality of a 
section of a statute that such deter¬ 
mination is necessary to bring under 
review the further Question whether, 
such section, if unconstitutional, in¬ 
fects and avoids the whbie statute on 
which the rights of the parties de¬ 
pend. 

Ala.—^Tayloe v. Davis, 102 So. 433, 
212 Ala. 282, 40 AL.R. 1052. 

Possible death of complainant 
The contention that one complain¬ 
ing of the Invalidity of a statute, 
which is to take effect in the future, 
might die before it becomes effective, 
does not establish that no right of 
his is invaded. 

Ala.—^Petree v. McMurray, 98 So. 782, 
210 Ala. 689. 

16 C.J.S.—21 


5d. tJ.S.—Goxpns Juris Secundum 
Quoted In Payne v. Griffin, 51 F. 
Supp. 588, 592. 

Ala.— Ootpus Juris Secundum Quoted 
in State ex reL Bland v. St. John, 
13 So.2d 161, 170, 244 Ala. 269. 
Tenn.—^Memphis St R. Co, v. Rapid 
Transit Co.. 179 S.W. 635, 188 Tenn. 
99, L..R.A.1916B 1148. 

12 C.J. p 782 note 7. 

eo. Ala.— Corpus Juris Secundum 
Quoted in State ex rel. Bland v. St 
John. 18 So.2d 161, 170, 244 Ala. 
269. 

Fla.—^Economy Cash & Carry 
Cleaners v. Cleaning, Dyeing & 
Pressing Board, 174 So. 829, 128 
Fla. 408. 

W.Va.—State v. Harrison, 48 S.E.2d 
214, 180 W.Va. 246. 

Simple Questions 

On certification of constitutional 
questions, court would decide such 
questions notwithstanding that there 
was another material issue raised by: 
pleading, where questions were sim¬ 
ple and had arisen before in another 
proceeding between same parties. 

R.I.—State V. Conragan, 171 A. 326, 
54 R.I. 256. 

61. Ala.— Corpus Juris Secundum 
Quoted in State ex rel. Bland v. St. 
John. 13 So.2d 1*61, 170, 244 Ala. 269. 
Miss.—State v. Jones, 64 So. 241, 469, 
106 Miss. 522. 

12 C.J. p 782 note 2. 

68. Ala.— Corpus Juris Secundum 
cited in State v. Friedkin, 14 So.2d 
363, 365, 244 Ala. 494—Corpus Ju¬ 
ris Secundum quoted in State ex 
rel. Bland v. St. John, 18 So.2d 161, 
170, 244 Ala. 269. 

Del.—^Buckingham v. State ' ex rel. 

Killoran, 85 A.2d 908, 8 Terry 405. 
Fla.—^Ex parte Lewis, 135 So. 147, 
101 Fla. 624. 

Ind.—Sarlls v. State, 166 jNr.E. 270, 
201 Ind, 88. 67 A.L,R. 718. 

Okl.—Battles v. State ex reL Okla¬ 
homa;- Commission for Crippled 
Children, 244 P.2d 320, 206 Okl. 
444. 

Issue of oonstttutiouality sure to 
. arise again 

Mass.—Commonwealth v. Gilfedder, 
.78 N.E.2d 241, 821 Mass. 385, 
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63. Ala.—Corpus Juris Secundum 
quoted iu Statq ex rel. Bland v. St. 
John, 13 So.2d 161, 170, 244 Ala. 
269. 

Fla.—Ex parte Lewis, 135 So. 147, 
101 Fla. 624. 

Me.—^Bolduc v. Pinkham, .88 A,2d 817, 
148 Me. 17. 

S.C.—Corpus Juris Secundum cited in 
Floyd V. Thornton, 68 S.B.2d 384, 
839. 220 S.C. 414. 

Reason for rule 

Since the reason for the hesitancy 
of courts to determine the constitu¬ 
tionality of statutes is based on the 
deference ordinarily due by the ju¬ 
dicial department to the legislative, 
the court may with greater freedom 
hold a statute constitutional, al- 
I though another ground of decision 
is open. 

Pla.—^Ex parte Lewis, 185 So. 147, 
101 Fla. 624. 

Statute previously held constitution.- 
al 

Mere assertion of constitutional 
question does not warrant postponing 
its determination when governing 
principles have been enunciated time 
and again in analogous situations, 
and when such decision will not tend 
to break new ground, but rather to 
follow leaders, there is no point in 
first trying out Immaterial issues. 
N.Y.—Congregation Beth Israel West 
Side Jewish Center v. Board of Es¬ 
timate of City of New York, 139 N. 
Y.S.2d 645, 285 App.Div. 629. 

64. U.S.—^Paramino Lumber Co. v. 
Marshall, C.C.A.Wash., 95 F.2d 203. 

65. U.S.—United Public Workers of 
America (C.LO) v. Mitchell, App. 
D.C., 67 S.Ct. 556, 330 U.S. 75, 91 L. 
Ed. 754—^Alabama State Federa¬ 
tion of Labor, Local Union No. 103, 
United Broth, of Carpenters and 
Joiners of America v. McAdory, 
Ala., 65 S.Ct 1384, 825 U.S. 450, 
89 L.Ed. 1725—^Village of Euclid, 
Ohio, v. Ambler Realty-Co., Ohio, 
47 S.Ct 114,-272 U.S. 366, 71 L.Bd. 
303, 64 A.L.R. 1016. 

Chas. C. Steward Mach. Co. v.\ 
Davis, C.C.A.Ala., 89 F.2d 207, af¬ 
firmed 57 S.Ct 883, SOI U.S.. 648, 81 
L.Ed. 1279, 109 A.L.R. 1293. 

U. S. V. Tomlinson, D.C.Pa.* 94 
F.Supp. 854. 
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late a . role broader' than that necessitated by the:| precise situation in queiStion.*® So, where that por- 


CaL—Oovpiur jvxis SecuLdnm eitea iv. 
Miller y. Municipal Court of City of 
Los Angeles, 142 P.24 297, 804, 22 
-CaL2d 818. ;■ 

Rhode Island Ins. Co. v. Downey, 
212 P.2d 965, 95 Cai.App.2d 220— 
Franklin v. PetersOn, 197 P.2d 788, 
87 Cal.App.2d 727—In re Monks’ 
Estate. 120 P.2d 167, 48 Cal.App.2d 
603, appeal -dismissed Monks v. 
Lee, 63 S.Ct. 50, 317 U.S. 590, 87 L. 
Ed. 483, rehearing denied 63- S.Ct. 
823, 317 U.S. 711, 87 L.Bd:' 566. ’ 

Idaho.—Peck v. State, 120 P.2d 820, 
63 Idaho 375. 

Ill._CorpTis Juris Sfeotuidtun; dted In 
Grasse^ v. Dealer’s Transport Co., 
.106 K.E.2d 124, 135, 412 Ill. 179,* cer¬ 
tiorari denied Dealer's Transport 
Co. V. Grasse, 78 S.Ct 47, 344 U.S. 
837, 97 luEd. 651. 

Md.—^Maryland Theatrical Corp. v. 

Brennan, 24 A.2d 911, 180 Md. 877. 
Mass.—Attorney General v. Inhabi¬ 
tants of Town of Dover, 100 N.E.2d 
. 1, 327 Mass. 60L 

Nev.—^Magee v. Whitacre, 106 P.2d 
751, 60 Nev. 202. 

NJ*.—^Isolantite, Inc., v. United Elec¬ 
trical, Radio and Machine Workers 
of America, C.LO., 29 A.2d 188, 132 
N.J.Ea. 613. 

N:t.—People V. Terra, 102 N.B.2d 576. 
303 N.Y. 332. appeal dismissed 72 
S.Ct. 561, 342 US. 938, 96 L.Bd. 
698—O’Kane v. State, 28 N.B.2d 905, 
283 N.Y^ 439, reargument denied 
29 N.B.2d 665, 284 N.Y. 591. . 

N.D.—Corpus Juris SeoiuidTim attoted 
in Tooz V. State, 38 N.W.2d 285, 
291, 76 N.D. 599—State v. Cromwell, 

9 N.W.2d 914, 72 N.D. 565. 

S.C.—State V. Standard Oil Co. of 
New Jersey, 10 S.B.2d 778, 195 S.C. 
267. 

W.Va.—State v. Harrison, 43 S:E.2d 
214, 180 W.Va. 246. 

Sinillar statements 

(1) When* single naked question of 
constitutionality is ^presented, su¬ 
preme court will not search for new 
and Afferent coi^titutlonal ques¬ 
tions, but will refrain from passing 
on constitutiozidity of phase of stat¬ 
ute untn stage has been reached 
where decision of precise constitu¬ 
tional issue is necessary. - ' 

US.—^U. S. V, Spector, Cal., 72 S.Ct. 
591, .843 US. .169, 96 L.Ed. 863, re¬ 
hearing denied 72 S.Ct 1040, 343 
,U.S. 951, 96 L.Bd. 1383. 

<2) The supreme court would limit 
itself to a consideration of those con¬ 
stitutional questions presented t>y the 
record azkd bfiefs of counsel, and in 
determining whether a, statute is con¬ 
stitutional,' courts 'will .'not assume 
the role of legal adviser, and search 
out and consider every constitutional 
question which may be raised; . 


Ala,—^Kleln v. .Jefferson County. Bldg. 
& Loan Ass’n, 195 So; 593; 239 Aia. 
460. • . . 

(8) Court will not go out of its 
way . to test op^ation.of a lay under 
every conceivable set of circumstanc¬ 
es. .■*•..■ ' 

Mich.—General Motors Corp. v. Read, 
293 N.W. 751, 294 Mich. 558, 180 
A.L.R 429. 

Wls,—United'Gas, Coke & . Chemical 
Workers, of America, Local 18, C.L 
O. V. Wisconsin Employment Re¬ 
lations Board, 38 N.W.2d 692, 255 
Wis. 154. ^ , • 

(4) Constitutional questions are 
too important.to be..answered by su-, 
prema court at randoni and should 
not be answered uidess fully pre¬ 
sented. 

Wyo.—Tharp v. Unemployment Com¬ 
pensation Commission, 12l P.2d 172, 
67 Wyo. 48*6—Salt Creek Trans¬ 
portation Co. V.' iPublic Service 
Commission, 263 P.. 621, . 37 Wyo. 
488. •' 

Where-sevttal Miistitiitioaal qUes- 
tioxLS are presented, only those nec¬ 
essary to adjudication will be deter- 
thlned. ' " _ • ' 

Ala.—^James v.‘State, 107 So. 727, 21 
. -Ala-App. 296. .. 

Conn.—State V. Stoddard, iS' A^^d 
686, 126 Conn. 623. * * ‘ ’ 

N.Y.—^People ex rel. Moses v. Ad- 
, ams; 14 N.Y.S.2d= 780, 172 Misc. 
143. 

4 I . 

Si^dienoy Of of act - 

. In STilts, arising from, one of two 
sections of an act, inquiry , cohcernr 
ing sufficiency of title of act was re-, 
qu^ed to confined to. sufficiency for 
enactment of section from which 
suits arose, since, If it was sufficient 
foir. enactment of. that section, title 
could, not be. objected to even if it 
should be insufficient for the enact¬ 
ment of the other sectiom 
Md.—Mayor and City Council of Bal¬ 
timore V. Perrin,. 12 A.2d.261, 178 
Mf 101. 

Parties before court 

(D The question of the constitu¬ 
tionality of the statute will be det^- 
mine^ .<^y with reference to the 
parties‘ who are before the couri 
N.J,—Sjexton V. Newark :Dist Tel. 
Co., 86 A. 461, 84 N.J.Law 86, af¬ 
firmed 91; A. 1070,' 86 ,N.J.Law/,701 
—State V, Sutton, 84 Jl, 1067, 88 N. 
J.Law 46. .. 

(2) To test validity of statute, all 
who- have or may' have separate in¬ 
terests -in establishing^ ^vkUdity" or 
Invalidity thereof need hot’be Joined 
as parties to action wherein question 
la;Taised. rr.‘ 

N.Y.—^Black River Regulating-Dist 
. .-V*. Adirondack League Club, 121 Nv 
Y.S.2dl393, 282 App.DiY.. Ifil, re¬ 


versed on other grounds 121 N.B. 
2d 428, rearguih'ent denlbd 123 N.E. 
2d 662, 307 N.Y. 906. 

68. US.—Sweatt V. Painter, Tex., 70 
. S.Ct. 848, 389 US. 629, 94 L.Bd. 
1114, rehearing denteld 71 S.Ct. 13, 
340 US. 846, 96 L.Bd. .620—Rescue 
Army v. Municipal Court, Cal.,. 67 
S.Ct. 1409, *331 US. 649, 91 L.Bd. 
1686—United Public Workers of 
America (0.1,0.) v. Mitchell, App. 
D.G., 67 S.Ct. 666, 330 US. 75, 91 
L.Bd. 764—^Alabama State Federa¬ 
tion of Labor, Local Union No. 103, 
United Broth, of Carpenters and 
Joiners of America v. McAdory, 
Ala., 65 S.Ut. 1884, .825 US. 450, 39 
.L.Ed. 1725. 

I , Detroit. Edison Co. v. Securities 
& Exchange Commission, C.C.A6. 
119 F.2d 730, certiorari denied 62 
S.CL 106, 314 US. 618, 86 L.Bd. 497 
-r-Paramlno Lumber Co. v. Mar¬ 
shall, C.C.AWash., 95 F.2d 203— 
Schauor v* Producers Wool & Mo¬ 
hair Co., C.C.ATex., 86 F.2d 676, 
certiorari, denied Producers Wool 
& Mohair Co. v. Schauer, 57 S.Ct. 

, 753, 800 U.S. 682, 81 L.Bd.-885—. 

Dallas Joint Stock Land Bank v. 

. Davis, UC.ATex., 83 F.2d 322— 
Burco; Inc, v. Whitworth, C.C.A. 
Md., 81 F.2d 721, certiorari denied 
66 .S.Ct. ..$70,;-two cases, 297 US. 
724, 80 L.Bd. .1008.' 

U S. V. Tomlinson, D.C.Pa., 94 F. 
Supp. 854.. 

Cal.— Corpus Juris Seodundum cited 
.la Miller v. JSdunicipal Court of 
City of Los Angeles, 142 P.2d 297, 
.304, 22 Cal.2d 818. 

nl.—Corpus juris Secundum cited in 
Grasse y. Dealer's Transport Co,, 
106 N.B.2d 124, 135, 412 Ill. 179, 

^ certiorari denied .Dealer's Transport 
'Co. V. Grasse, 73 S.Ct 47, 344 US. 

837.. 97 L.Ed.. 651, 

Neb.-^tate ex rel. Nelson v. Butler, 

. 17 N.W.2d 683, 145 Neb, 638—Ap-J 
plication of City of Sidney. 12 N. 
W.2d 104, 144 Neb. 6—^First Trust 
Co. of Lincoln v. Smith, 277 N.W. 

762.. .134 Neb.-84. 

N.Y;—^Peters v. New York City Hous¬ 
ing Authority, 121 N.B.2d 529, 307 
N.Y. 619. ..... 

N.D.— Corpus Juris Secundum quoted 
la Tooz V.’ State, *38 N.W.2d 285, 
291. 76 N.D, 593—King v, Baker, 
288 N.W. 566, 69 N.D, 681. 126 A. 
L.R 730. 

Pa.^In re. Pew's Estate, 67 A.2d 129, 

. 362 Pa* 4.68..:. . ’ 

Other similair.ftatates 
(l) . An attack on. one statute? Is 
futile, and will. not be determ,lned, 
where there is another statute to the 
same effect, the validity of which is 
not drawn in question. , . 

Ga—Stegall v. Southwest G^eorgia 
Regional Housing. Authority, 80 S. 
B.2d 196, 197 Ga. 571. 
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tion a statute which is involved in i controvert 
is complete’in itself, the court will not consider a 
question as to the constitutionality of another por¬ 
tion of the statute, which is not necessarily in-*, 
volyed.®'^ 

The courts will not decide an issue of the con¬ 
stitutionality of a statute if the case may justly arid 
reasonably be decided on a construction of the stat¬ 
ute under which it is constitutionah^^.s If,, under 
the construction placed on a statute by the court, no * 
constitutional question is raised, none is presented | 

(2) In suit by condemned to enjoin 
State Highway Department and 
Highway Board from' prosecuting a 
condemnation proceeding on ground 
that proceeding was based on an in¬ 
valid special law, the^ validity of 
other allegedly similar'laws was hot 
in Question and would not be decided. 

Oa.—State Highway Department 

H. G. Hastings Co., 19S S.B.i 793^ 

187 Ga. 204, 133 A.L.R. 1,' 

«7. U.S.—U. S. 1 ?. ^peclof, CaL, 72 
S.Ct Ml, 343 U.S. 1«9, 96 lilEM. 862, 

' rehearing denied 72 S.Ct. 4040, ’343 
tr.S. 951, 96 L,Bd. 136^. 

F. & A. Ice Cream Co* v. Arden 
Farms Co,, D.C.Car.,' 9S FiSupp. 180 
—^Borden v. Sparks,- D.C.Ala., 64 
’ F.Supp. 300—Securities and Ex¬ 
change Commission v. Jones; D.C. 

N.T., 12 F.Supp. 210, afELrmed, C.C. 

A, Jones v. Securities and Ex¬ 
change Commission, 79 F.2d 617, 
certiorari denied in part 56 S.Ct. 

497, fourth case, 297 U^S. 705, 80 

I. i.Ed. 993, reversed in part on other 
grounds 56 S.Ct. 654, 298 XJ.S. 1, 80 
L.Bd. 1016-^President of U. S. v. 

Artex Refineries Sales Corporation, 

D.C.Tex., 11 F.Supp. 189—In re 
-Acker, D.C.Pa., 10 F.Supp. 344, 

Ala.—State v. McDellan, .79 So.. 379, 

202 Aia. 41—James v. Stat^ 107 So. 

. 727, 21 Ala.App. 295. , r • 

Cal.—Riley v. Chambers, .185 P.- 855; 

181 Cal. 589, 8 AD.R. 418. ^ 

Ex parte Bcmta, 78 P.2d 243, 25 
CaJ.App.2d 622—^Ex parte Davis« 

63 P.2d 853; 18 Cal.App.2d 291. 

Cold.-^Greeley Transp. Co. v. People, 

245 P. 720, 79 Colo. 307. 

Fla.—South Florida Trust Co. v. Mi¬ 
ami Coliseum Corporation, 133 So. 

. 334, . 101^ Fla. 1351—Lalnhart v. 

CattiS, 75 So. 47, 73 Fla. 785. 

IlL—^People ex rel. Greening v. Bart- 
holf, 58 N.E.2d l72, 888 lU. 445— 

People ex rel. Barrett v, Dogan 
.. County Bldg. .& Loan Ass*n, 17 N.E. 

2d 4. 369 HI. 518—People ex rel. 

Tohlika Vi Kennedy, 10 N.EI.2d 80,6; 

367 Ill. ,236r-Peop.le v. White, 166 
: H.E. 100, 884 Ill.: 465, 

1006—^People v. Long,' 180 JN’.E. 515, 

297 IlL 194. 

Mo.—State ex rei. City of St, Louis 
. V. Bali, 76 S:W.2d 578, 836 Mo. 1097 
■■ ^tate V. Gatiin, 267 S.W. ' 


'by a different a)nstructiou contended for .by a 
party.®^ • 

^§95. - Proceedings, in. Which Question 

May Be Raised 

As a general rule, the constitutionality of a statute 
-may not be. questioned In collateral or preliminary pro¬ 
ceedings, in a friendly or fictitious. suit failing to dis¬ 
close all the facts, or In statutory proceedings of limited 
8cop5; but a statute may be attacked In an equity action, 
unless an adequate remedy exists at law, and In other 
appropriate proceedings. 

The constitutionality of a statute will not be de- 

—Sperry •&. Hutchinson, Co. v. 
Boardman, Com.PL, 38 Pa.Dlst. & 
Coi572, 46 Dauph.Qo. 146. 

statute .valid^ a« to oorik>r»tlo(iui ' 
Where license law is separable. In 
that it is directed, ^pressly against 
corporations as well as persons, and 
is proper exercise of the legislature's 
reiserved power, as to corporations, 
court will nof determine fairness or 
Justice .thereof on corporation's ob¬ 
jection to constitutionality; 
N.T.-r-People,v. Beakes Dairy Co., 119 
N.E. 116, 222 N.Y. 416. 8 AL.R. 
,1260. ‘ ’ 

Quo warraato proeeedii^ , 

Attack on constitutionality of sec¬ 
tion of act creating county commis¬ 
sioner prohibiting contract in excess 
of a certain amount is* irrelevant in 
quo warranto proceeding and will not 
be considered. . : 

Ga.—Wilson v. Harris, 164 S.5L 388, 
170.0a. 800. 

Tax Msessmeat 

Where the issue In question is the 
validity of a statute authorizing a 
bond issue for public Improvements, 
under which a general tax levy is 
made, the court will leave for deter¬ 
mination in appropriate proceedings 
the question whether special assess¬ 
ments to pay such bonds may be con¬ 
stitutionally imposed in parti^lar 
cases.. 

Fla.—Bnemm v. Davenport, 129 So. 
904, 100 Fla, 627, 70 AL.R. 156. 

67.& U.S.—Rescue Army v. Munici¬ 
pal Court, Cal., 67 S;Ct 1409, 331 
U.S. 649, 91 L.Bd. 1666—DriscolL V. 
Edison Light & Power Co., Pa.*, 69 
' S.Ct 715, 807 U.S. 104, 83 L.Ed. 
1134, rehearing denied, 69 S.Ct. 831, 
307 U.S. 660, 88 L.Bd. 1629—Thomp¬ 
son V. Consblidated Gas Utilities 
corporation, Tex., 67 S.Ct. 364, 300 
U.S. 65, 81 L.Ed. 610. 

N.T.—^Peters v. New York City Hous¬ 
ing Authority. 121 N.E.2d-629, 307 
N.Y. 519. 

Construction in favor of* constitu¬ 
tionality see infra $ 98. 

68. Wis.-rTAppeal of Qhandos,. 120 N. 
W. 628, 138 Wis. 62L 


64; AL.Rw 


N.D.THQorptts Jtuds Seoanduu quoted 
in Tooz V. State. 38 N.W,2d 286, 
-291. 76 N.D. 699—State v. Bhr, 221 
^ N.W. 883, 67 N.D. 310. , . 

Oilo.—Stii,te V. Tarplsy. S7 N.B.2a 
498, 64 Ohio App. 27. 

Pa.—Commonwealth v. McRenty, 52 
Pa,Super. 832. 

1R.L—^Haigh y. State Bpard. of l^alr- 
dresslhg, 72 A2d 674, 76 RI. 612. 
S.p.—Wheelon y.. South Dakota Land 
Settlement Board, 181 N.W.' 369j 43 
S.D. 651. 14 AL.R.‘fl46. 

Tenn.—Ogllvle v. Halley, 210 S.W. 

646, 141 Tenn. 392 : ’ ; 

Tex.—^Hurt V. Cooper, Civ.Ai>p., *113 
. S.W.2d 929. . 

Ex parte Sepulveda, 2 S.W.2d 445, 
108 Tex.Cr. 683.' , 

Va—^Morgan v. Cotiimonwealth,’‘191 
SB. 791, 111 A.L.R. 6'2. * 

W.Va—State v. Furr, 182 S.B; 604, 

, '101 W.Va. 178. 

12 C. J. p 782 note 8. * 

Statute held separable 
US.—U. S: V. Harriss, App.D.C., 74 
S.Ct. 808, 347 U.S. 612;* 98 L.Bd. 
989. 

Opp Cotton Mills V. Administrar 
tor of Wage and Hour Division of 
Bep^ment of Labor, C.CiA6, 111 
F.2d 23, affirmed 61 S.Ct 524, 312 
U.S. 126, 667, 86 L.Bd. 624. " 

Cal.—^Koulf V. Bethlehem-Alameda 
Shipyard, 202 P.2d 1059, 90 Cal-APP. 
2d 822. 

Conm—State v. * Stoddard, 18 A2d 
586, 126 Conn. 623. 

La—State ex rel. Kemp. v. City of 
Baton Rouge, 40 So.2d .477, 215 La 
816. 

Mich;—People v. Victor, 283 N.W. 666, 
287 Mich. .606, 124 AL.R. 816._ 
Miss.—^McGinnis v.. State, 29. So.2d 
109,.201’Miss. 289. 

Mo.—State ex rel. State Board of 
Mediation v., Pigg, 24^ S.W.2d 76, 
862 Moi 798.’ 

Okl.—Sunray Oil Corp. y, Oklahoma 
Tax Commission, 134 P.2d 995,; 192 
Okl,. 159—Shinn v. Oklahoma City, 
87 P.2d 136, 184 OkL 236. 

Or.—Castle-V. Gladdeu, .270 P,2d,676, 
201:.Qr.-353*. 

Pa—Sablosky v. Messner,: 92 A2d 
411, 872 Pa .47. 

"Brb'TO y. Boardman, CoxuiPL, 38 
>aDlst' &'Co. 681, 46 D€^uphjG6.* 140: 
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determine tie right to costs in a case,73 or a mo¬ 
tion in arrest of judgment,or applications for 
provisional retrmedieSj'^s or on an application for a 


78 S.Ct. 760, 346 TJ.S. 396, 97 KEd. 
1106, 30 A.L..It2d 3^87, rehearlngr 
denied 78 S.Ct. 1119. 846 U.S. 978, 
9f7 L..Bd. 1392. 

U. S. T. Alexander Wool Comb¬ 
ing Co., D.C.Mass., 66 F.Supp. 889, 
aflarmed, C.C.A. 160 F.2d 103, af¬ 
firmed 68 S.Ct 1294, 334 U.S. 742, 
92 Li.Bd. 1694, rehearing denied 69 
S.Ct. 11, 836 U.S. 837. 98 L..Bd. 389. 

—^Barnett v. Barnett. 193 So. 171, 
238 Ala. 678. 

Cal.—Wright v. Jordan, 221 P. 916, 
192 Cal. 704. 

People V. Albin, 246' P.2d 660, 111 
Cal.App.2d 800. 

D.C.—Dennis v. U. S., 171 F.2d 986. 
84 U.S.APP.D.C. 81, affirmed 70 S. 
Ct. 619, 339 U.S. 162, 94 L.ESd. 784. 
rehearing denied 70 S.Ct. 799, 839 
U.S. 960, 94 Li.Bd. 1364. 

U. S. ▼. Rhoads, D.C..'48 P.Snpp 
176. 

Block V. Tenants, 2016 O St., K. 
W., MunApp., 70 A.2d 69. 

Ind.—City of South Bend v. Marckle, 
18 N.B.2d 764, 216 Ind. 74. 

HI.—People ex rel. Houghland v. 
Leonard, 112 K.E.2d 697, 416 Ill. 
185. 

Webb y. JJarozas, 268 BlApp. 
338. 

Iowa.—Corpus Juris q.tioted in Iowa 
Motor Vehicle Ass'n v. Board of 
Railroad Com’rs, 209 611, 513, 

202 Iowa 85. 

Md.—Schneider v. Pullen, 81 A.2d 
226, 198 Md. 64. 

Mich.—^People y. Qchenfels, 186 N.W. 
839, 216 Mich. 625. 

N.Y.—^Diocese of Rochester* y. Plan 
ning Board of Town of Brighton, 
141 N.Y.S.2d 487. 

N.C.—^In re Albertson, 172 S.E. 411 
206 N.C. 742. 

Ohio.—Slatmyer v, Springborn, 1 
Ohio N.P.,N.S., 157, reversed on 
other grounds 6 Ohio Clr.Ct.]^,N.S., 
89, 16 Ohio Clr.Dec. 100. 

Okl.—Jones ^y. Eads, 261 P.2d 638, 9 
Okl.Cr. 225. 

Tex.—^Roberson y. Board of l^ur 
ance Com'rs of Taxas, CiyApp., 171 
S.W.2d, 642—Whitehead y. Gran- 
bury Independent School Dist., Civ. 
App., 45 S.W.2d 421. 

Anderson y. State, 195 S.W.2d 
868, 149 Tex.Cr. 423-<rBx parte Car- 
son, 159 S.W.2d 126, 143 Tex.Cr. 
498.. 

Utah.—Dewey v. Doxey-Layton Real¬ 
ty Co., 277 P.2d 806, 8 Utah 2d 1. 
Wash,—State y. Johnson, 177 P. 699, 
105 Wash. 93. 

12 C.J. p 783 note 12. 

Questioiis not subject to detemtlna-. 
tiou 

<1) In action to yalldate public 


bonds, that taxes to pay bonds wouL-d 
be confiscatory and violative of d«t e 
process and equal protection. 

CaJ.—Sacramento Municipal. TJtllitzf 
Dist. V. All Parties and person^si 
etc., 57 P.2d 506, 6 Cal. 2d 197. 

(2) In preliminary proceeding t o 
establish dralnagre district, wliethe^r 
the proposed improvement would 
suit in an excessive burden ot taxsa* 
tion. 

Ky.—Wells v. West, 16 S.W.2d 
228 Ky. 737. 

(8) Government's coziatltutioosal 
right to levy tax, In pmceedlm,! 
against bank to recover statutory 
penalty for refusal to sixrrender b o 
government on collector's demam-d 
money subject to tax, collected N j 
taxpayer and paid into taxpayer''s 
bank account. 

U.S.—U. S. v. First Capital Ka-it 
Bank of Iowa City, D-C.Iowa B-J 
F.Supp. 880, reversed On othesr 
grounds, C.C.A., 89 F.2d 116. 

(4) In quo . warranto proceedJngr^ 

I between claimants for park commis¬ 
sioners' offices, that legislation cree- 
I atlng park commission was unconst 3- 
tutlonal was unavailable, where coirx' 
mission was not party. 

N.J.—McCarthy v. Walter, 162 iffi. 

I 175, 107 N.J.Law 223, reversed co n 
I other grounds 156 A 772, 108 
Law 282. 

(5) Constitutionality of statute ne- 
qulrlng those becoming 21 years cnf 
age after January to obtain ‘ an ess- 
emption certificate before they caun 

I vote in an election held the same yesar 
, could not be attacked in an el«c^o>n 
contest 

Tex.—Clark y. Stubbs, CivJLpp., 13S1 
S.W.2d 663. 

axhanstloa of adminlstceatlve reoue* 
dies 

In order for one to contest tbe cok> 
stltutionality ot a statute' seffinns 
forth administrative remedies, tbae 
administrative remedlies provided 
such statute must first be extxaiusteM. 
U.S.—Allen v. Grand Central Air¬ 
craft Co., CaL, 74 S.a 746, 34TU. 28. 
685, 98 L.Ed. 933. 

U. S. v. Krupnick, ID.aN.J, Bl 
F.Supp. 982. 

D.C.—Aircraft ■& Diesel BQUipmeost 
Corp. v. Hirsch, ID.ar 62 B',Sup*a). 
520, affirmed 67 S.Ct 14 98, 881U..2S. 
762, 91 L.Ed. 1796. 

N.C.—State ex rel. Xhhployinent S^ se¬ 
curity Commission v, Kermou €0 
S.E.2d 586, 232 N.C. 342; 

Or.—Savage v, Martin, dlP.2d27l, 
161 Or.’ 660. 

VOi U.S.—S. v. Bowxnan JDaiocy 
COo.D.aill.,.89 F.SUPP. X12—TJ.S. t. 
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3%2 Dozen Packages of Nu-Charme 
Perfected Brow Tint, D.C.La., 69 
F.Supp. 284—Commonwealth of 
Kentucky ex rel. Martin v. Morris 
Wholesale Liquor Distributing Co., 
D.C.Ky., 29 F.Supp. 310. 

Gordon, Wolf, Co wen Co. v. In¬ 
dependent Halvah & Candies, D.C. 
N.Y., 9 F.R.D. 700. 

Iowa.—Corpus Juris quoted in Iowa 
Motor Vehicle A^s'n v. Board of 
Railroad Com'rs, 209 N.W. 611, 613, 
202 Iowa 86. 

N.J.—Application of Frey, 68 A2d 
594, 26 N.J.Misc. 193. 

N.Y.—People v. Sterling, 6 N.Y.S.2d 
479, 168 Misc. 365. 

Pa—Davis v. American Meter Co., 
Com.Pl.. 84 Erie 80. 

S.C.—Corpus Juris Seoundum cited in 
Floyd V. Thornton, 68 S.E.2d 334, 
839, 220 S.C. 414. 

12 C.J. p 783 note 13. 

71* Iowa—Corpus Juris quoted In 
Iowa Motor Vehicle Ass'n v. Board 
of Railroad Com'rs, 209 N.W. 611, 
613, 202 Iowa 85. 

N.Y.—^Livingston v. Livingston, 72 
N.Y.S. 487, 65 APP.Div. 242. 

Pa—Appeal of McNary, 33 FaDist 
& Co. 429, 86 Pittsb.Leg.J. 509. 
Issue included by both parties 
On appeal from interlocutory order 
granting preliminary injunction, in 
action under state fair trade act, fact 
that both parties included issue of 
constitutionality of statute in their 
brief to court of appeals did not give 
court any right to decide issue of 
constitutionality. 

U.S.—Seagram-Distillers Corp. v. 

New Cut Rate Liquors, C.A.ni., 221 
F.2d 815. 

72. Iowa—Corpus Juris quoted in 
Iowa Motor Vehicle Ass'n v. Board 

' of Railroad Com'rs, 209 N.W. 511, 

^ 613, 202 Iowa 86. 

N.Y.—Brlen v. Clay, 1 RD.Smith 649. 

73. Cal.—^Rosenfield v, Vosper, 134 
P.2d 529, 67 Cal.App.2d 605, rehear¬ 
ing denied 135 P.2d 579, 57 Cal. 
App.2d 606. 

Iowa—Corpus Juris quoted in Iowa 
Motor Vehicle Ass'n v. Board of 
Railroad Com'rs, 209 N.W. 611, 513, 

. 202 Iowa 86. 

N.C.—Burbank v. Williams, 61 N.C. 
37. 

74. Ga—^Armond v. State, 88 S.K 
990, 18 GaApp. 140. 

Iowa—Corpus Juris quoted in Iowa 
Motor Vehicle Ass'n v. Board of 
Railroad Com'rs, 209 N.W. 611, 613, 
202 Iowa 86. 

75. U.S.—^Regents of University Sys¬ 
tem of Georgia v. Page, C.C.AGa, 
81 F.2d 677, conformed to, D.C., 18 


termiried on the question being raised in a collateral 
proceeding,or on preliminary motions,*^ 0 or inter¬ 
locutory order,*^! such as motions to strike out part 
of a complaint as irrelevant,*^2 or a proceeding to 

U.S.—Poulos V. state of N. H., 
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discovery, 76.5 or normally on an application for the should not be decided on the pleadings where facts 
issuance of a writ of certiorari.76.io necessary to the determination can be ascertained at 

The propriety of declaring a statute unconstitu- ^ 

tional, in older to award a discretionary writ, has t«tionaUty of a statute on a motion for summary 

beea questioned, and it should not be done where judgment of dismissal of the complaint where a r^ 

the right to the remedy is in doubles The courts ^^sal so to rule would deprive defendant of his 

will be especially reluctant to consider constitutional constitutional right to a prompt remedyJ^.s it has 

questions where summary action is demanded and also been held that constitutional questions Other 

there is no. opportunity for research and mature con- than those provided for may not be litigated in par- 

sideration.77 So the • constitutionality of a statute ticular statutory proceedings.^® 


F.Supp. 62, affirmed, C.C.A., Pasre v. 
Kegrents of University System of 
Georgia, 98 F.2d 887, reversed on 
other grounds 58 S.Ct. 980, 804 U.S. 
489, 82. Li.Fd. 1448, rehearing de¬ 
nied 58 S.Ct. 1058, 804 U.S. 590, 82 
LuEd. 1550. 

Zowa.—Corpus quoted lu Iowa 

Motor Vehicle Ass*n v. Board of 
Hailroad Com*rs, 209 N.W. 611, 618, 
202 Iowa 85. 

K’.Y.—^Havemeyer v. Ingersoll, 12 
Abb.Pr..N.S., 801. 

75.5 S.C.—Floyd v. Thornton, 68 S. 
E.2d 884, 220 S.U 414. 

75.10, S.O.—Floyd r. Thornton, su¬ 
pra. 

Beteruiuatlou of ooustitatioiu^ty 

(1) Where question before Judge 
was whether in his discretion to 
grant writ of certiorari, and judge 
gave notice to applicant that he was 
going to pass upon constitutionality 
of code section regulating banks, and 
Judge, heard extended oral argument 
in which applicants attacked consti¬ 
tutionality of statute and led judge 
to believe they desired him to consid¬ 
er it as factor in exercise of his dis> 
cretioi^ judge properly determined 
constitutionality of statute as writ¬ 
ten in ruling upon motion for issu¬ 
ance of writ of certiorari. 

S.C.~Floyd V. Thornton, supra. 

(2) A litigant who desires to ques¬ 
tion federal constitutionality of a de¬ 
cision of state court must do so by 
appeal or certiorari to Supreme Court 
of Unitedr States. 

Kan.—Owen. v. Mutual Ben. Health 
& Acc. As8*n, 288 P.2d 706, l7l 
Kan. 457, appeiU dismissed Mutual 
Ben. Health & Acc. AlSs'u v. Owen, 
72 S.Ct. 660, 342 U.S. 987, 96 Ii.Ed. 
697, 

76. Mo.—State ex rel. School Dist. 
No. 24 of St. Louis County v. Neaf, 
180 S.W.2d 509, 844 Mo. 905--rState 
ex rel. Buder v. Brand, 265 S.W. 
989, 805 Mo. 82L 

77. Iowa.—Corpus OTarls quoted la 

Iowa Motor Vehicle Ass'n v. Board 
Of Railroad Coih'rs, 209 N.W. 611, 
518, 202 Iowa 85. . 

N.D.~State v. Blaisdell, 127 N.W. 
720, 20 N.D. 622, 


78. N.T.—Weiskopf v. City of Sara¬ 
toga Springs, 200 N.E. 88, 269 N. 
Y. 634. 

Barish V. State, 96 N.Y.S.2d 342, 
197 Miac. 909—^Long v. Somervell, 
22 N.Y.S.2d 981, 175 Misc. 119, af¬ 
firmed 27 N.Y.S.2d 445, 261 App. 
Dlv. 946—^People v. Sterling, 230 
N.Y.S. 849, 182 Misc. 769. 
Demurrer to oomplalat 

The court should not determine 
grave constitutional questions upon 
a demurrer to a complaint or upon an 
equivalent motion If there is a rea¬ 
sonable likelihood that production of 
evidence will make the answer to the 
questions clearer. 

U.S.—^Picking V. Pennsylvania R. Co., 
C.C.APa., 151 F.2d 240, rehearing 
denied 152 F.2d 753. 

Affidavits 

(1) Whether a statute, the consti¬ 
tutionality of which is attacked, is 
applicable to a party and whether it 
violates his constitutional rights 
should not be determined upon affi¬ 
davits, but its validity should only 
be determined when the true facts 
have been ascertained after a trial. 
N.Y.—^Ruelfer v. Department of Agri¬ 
culture and Markets, 299 N.Y.S. 606, 
164 Misa 803. 

(2) Constitutionality of statute, 
which had remained unchallenged for 
many years, should not be determined 
on affidavits on motion for summary 
judgment. 

N.Y,—^Defiance Milk Products Co. v. 
Du Mond, 125 N.Y.S.2d 588, 282 App. 
Div. 977. 

SCotloiL to dismiss 

(1) Grave constitutional questions 
with respect to . newly enacted stat¬ 
utes should not be decided on mo¬ 
tions to dismiss and without, benefit 
of hearing on faqts of case. 

U.S.—Colonial' Hardwood Flooring 
Co. V. International Union United 
Furniture Workers of America, D. 

C. Md., 76 F.Supp. 498—^Merced 
Dred^g Co. v. Merced Coimty, D. 
aCal., 67 F.Supp. 698—Gordon, 
Wolf, Cowen Co. v. Independent 
Halvah & Candies, D.CN.Y., 9 F.R. 

D. 700. 

N.Y.—Weiner v. Valentine, 17 N.Y.S. 
2d 855, affirmed 23 N.Y.S.2d 866, 
260 App.Dlv. 999, appeal denied 25 
N.Y.S.2d 780, 261 App.Div. 818. 
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(2) Whether section of Hobinson- 
Patman Price Discrimination Act was 
unconstitutional for vagueness and 
uncertainty was question which 
should not be determined on motion 
to dismiss the complaint for violation 
of the Act but was more properly to 
be determined in relation to fants 
presented at trial. 

U.S.—^Hershel CaL Fruit Products Co. 
V. Hunt Foods, D.C.Cal., 119 F. 
Supp. 608—^U. S. V.* Bowman Dairy 
Co., D.C.IU., 89 F.Supp. 112. 

Hershel California Fruit Prod¬ 
ucts Co. V. Hunt Foods, D.C.Cal«, 16 
F.R.D. 547. 

(3) In action against sheriiC, under 
sheriff and county jailer who forced 
plaintiff, while awaiting trial, to 
wash shelves in Idtchen of county 
jail, whether forcing plaintiff to per¬ 
form such work amounted to depriva¬ 
tion of his right to be free from In¬ 
voluntary servitude presented a ques¬ 
tion of fact precluding granting of 
motion to dismiss. 

U.S.—McCollum V. Mayfield, D.C.CaL, 
130 F.Supp. 112. 

(4) In action to revoke citizenship, 
issue of unconstitutional retroactive 
application of statute providing for 
denaturalization was not properly 
raised on motion to dismiss com¬ 
plaint. 

U.S.—U. S. V. Lustig, D.C.N.Y., 110 
F.Supp. 806. 

78.5 Wis.—Werner v.‘ Milwaukee 
Solvay Coke Co„ 31 N.W.2d 605, 
252 Wis. 892. 

Bxpense of trial on issues , 

The constitutionality, of Portal-to- 
PortaJ Act enacted after commence¬ 
ment of action to recover compensa¬ 
tion for portal-to-portal activities 
should have been decided on motion 
for summary judgment of dismissal 
and should not have been postponed 
until after trial on merits, since ex¬ 
penses to d^endant of tried on issues 
and attendant disruption of defend¬ 
ant’s business would, if act were con¬ 
stitutional, deprive defendant of con¬ 
stitutional right to a prompt remedy. 
Wis.—Werner v. Milwaukee Solvay 
Coke Co., supra. 

79. Wis.—Wisconsin Hydro Electric 
Co. V. Public Se^ce Commission of 
Wisconsin, 291 N.W.' 784, 284 Wis. 
627. 
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- pii the other hand, ffie cOnstitdtiokdity of a stat* 
iite will- be dete^ried on a motSoVto strike out a 
jud^ent entered' under it;*® ' in a suit against 
public bfScers Called on to' act under the ^atute; 
in' a proceed&ig for a dedatatory judgment;** 
where no other statutory reniedy is appropriate;** 
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on application by an oflSber for advice as to his ofiS- 
cial duty;*^ in quo warranto proceedings by Ihe 
people for the. forfeiture of the franchise of a 
corporation;.?* ,in an action, brought to collect an 
assessment;** or in a proceeding for reorganization 
unden the Bankruptcy .Act, on petition by the trustee 


nopetOs ftom asMsm^s « *»* 

UetlDiui 

(1) In a Judicial, proceeding: 

brought under a statute providing: for 
appeal from any assessment made 
by commissioners of an improvement 
district, the .Induhy is limited to 
mattei^s specified in the statute, and 
the court cannot pass on the yaUdlty 
of tlie .statute creating: the district. 
Ark—Missouk Pac; K. Oo, y. Conway 
‘ .'County Bridg:e Dlst, 204 S.W. 630, 
/iS^'Ark. 292.. 

(2) The'^^legality of a tax' is. the 
only subject of, InQuiry in an. actlpn, 
under a statute,providing: for recov¬ 
ery.. of .A tax illegally collected, and 
QU^tion- of overvaluation, claimed to 
vio^te ' constitutional provisions 
could not be litigated, in such action. 
Ariz.—Tunia County v. A^ona & S. 

R. Co.,. 243.P. 907, 30 Ar^. 27. ‘ 

jAPPecds .from decision "of. adminis^. 
trative boarto 

. (1) In. proceedings by eiuployer to 
vacate Judgment afilrming decision of 
labor .relations, board, .conduct, of 
board allegedly denying due process 
potdd not b® proved or considered-.^ 
Fplding furniture' Works' v. 
Wisconsin Labor, Relations Board, 

. 285 N.W.f 861. .232 Wis. .170, rehear- 
' Ing denied 286 N.W, 876, 282 Wls. 
170. . 

.,(2) Onp desiring to attack an order 
pf. the labor .relations board for Want 
pf due process because of any act of 
the board "not appearing in the rec¬ 
ord certified by th4 board must pro¬ 
pped by an..action in equity, to set 
aside the board's action.. 

•vyis.—^Folding Furniture Works y. 

' Wii^consln Labor Relations jBoardi 
‘ supra.' • 

Soiling statute 

2k>ning authorities do not have au¬ 
thority to determine validity of zonr 
ing statute, and person rnaklng ap¬ 
plication 'under zoning statute caii- 
not attach validity of sucli\ statute 
and,, therefor^ validity of a zonhig 
sia'^te may not be raised'in proceed¬ 
ing b^fote the TOning authorities' 
'tJtah.-i-Dewey v. Doxey-Layton Real- 
• ty Co;,,, 277 pJ2a- 805, *3 2d 1.- 

TaUdity^ of process of eniHiting,. 

.<!) .Statutes^providing fpr decree 
tiat any law or Joint risaolut^on, is 
void, permit an. attack.,only orL pro¬ 
cedure and machlneiy . o^ maJ^g 
laws, and not op. constitutional va¬ 
lidity of‘their provisions, gjiicp ptat- 
ut^ relatp ;*€xclusiveiy "tp;.matter .of 
passage ahd bsLaOtrhen^ aCnd'nbt to ef¬ 
fect of statute when so enacted' 


—^In re An Act Concerning Al¬ 
coholic Beverages, 81 A.2d 837, 130 
N.J.Law 1'23-^Petition of Borg, 8 
A.2d 231, 123 N.J.Law 104. . j . 

(2) The revision of the statute au¬ 
thorizing .a petition to have .a la\^ 
declared >"yoid; when ^ there* is “reaepj^ 
to believe that any such law or joint 
reeolutiODt was.' nqt duly, passed by 
j 30 .th houses of. the. legislature,” by 
addition of .'words "or approved by 
the goveiiio^. or, o^erwiaa'made ef¬ 
fective as law in thp manner .required 
by the copetitutlon,” did, »ot; extend 
applicability* oi.. statute to questions 
of constltuttofi^ity arising on face* 
of a Statute; but merely clarified 
origin^ statute by ad(^ng ah Express 
clause with regard to Cases where 
legislative acts become‘law without 
express approvkl by governor. 
N.j.^Petition -bf- Borg, 8 X2d 221, 
123 N.J.Law 104. ’* • 

ScL Philadelphia‘; v. Pepper, 2 

PaCo. 287. ; . . . . 

8L U.S.—^Morgan v. XT. S.,. P..C.Ky., 
107 P.gupp. 501—Baltimore .Tmns- 
“.it C6.‘v. pyhn, D.C.Md., 60 P.Supp. 
382-^Garland Qo. v. Flimer, D.C! 
Cal., 1 F.Supp. 8.‘ 

N.Y.—^Niagara. Falls Power Co. v. 
Halpin, 45 N,X.S.2d 426, 267 App. 
Div. 236, 863, affirmed 66 N.B.2d 
117, 292 N.T.. 705—Craig v. Board 
of Education of City of New York, 
X9 N.Y.S.2d 298, 173 Mlsc. 969, af¬ 
firmed 27 N.Y':S.2a 993, 269 App.Div. 
706. 

lusuraiioe provision 

Insurer, desiring to queslioh con¬ 
stitutionality of statute authorizing 
suit by injured person against insur¬ 
er, may filp with insurance commis¬ 
sioner ibopy of. fonn which ^aiis to 
provide for suit, and review/refusal 
to approve by action. •*' 

Mass.—Vance v. Burke, 166 N.B. 761, 
.267 Mass. 394; : v > .* ' . 

83.^’Colb.-^Rinn ’v. ‘Bedford, 84 P.2d 
827> 102 Colo. 476: 

Fla.^—Rice V. Arnold, 64^-So.2d 114, 
certiorari denied 72 S.Ct. 551, 342 
; tJ.S.-946, 96 L.Ed:=704: 

N.IL—Tlrrell v. Johnston, 171 A 641, 
186 N.H. 586, affirmed 55 B.Ct 338, 
293 XJ.S. 638, 79 L.Ed. 641. . 

N.Y.^Befiance Milk Products Co. ' v. 

Du Mohd; 125 N,T.S.2d, 533, 382 
''App.Div.. 977; 

Deolflbratorjr decreo" 
Md.—Schneider v. Pullen, 81 A.2d 226, 
•/.ioS Md.'64,'\/ ■ ’ 

piscrekpu/qf court ‘ 

(1) In exercise., of / ihscretlonary 
powbr bYtrntted States supreme court 


to grant or withhold declaratory 
Judgment’ remedy, it is of controlling 
significance that it is in public in- 
.terest lio. avoid .needless determination 
of constitutional questions and need¬ 
less obstruction to domestic policy 
Of States/ by . forestalling action by 
stete In construing , and applying its 
own statutes. 

XT.S.—Alabama StAte J^ederation of 
Labor, Local Union‘No. 103, United 
"Broth, of Carpenters and Joiners 
of America v. McAdory, Ala., '65 
S.Ct '1384, 326 U.S. 450, 89 L.Ed: 
'X726. * • 

(2) In suit for declaratory Judg¬ 

ment. of uncpnstitutipnality of Ala¬ 
bama statute requiring labor organi¬ 
zations to file detailed report, etc., 
end'making.lt unlawful for superviST 
ory employees, to belong to organiza¬ 
tions which admit nonsupervisory 
employees, Uhlted States Supreme 
Court could not determine whether 
statute of doubtful^ construction, con¬ 
flicted With National Labor Relations 
Act protecting bargaining represent¬ 
atives, etc., in view of. uncertainty 
as to facts to .which statute was to 
be applied, where record did not show 
that plaintilfs were not rightly sub¬ 
ject to local regulation. . . 

U.S.—^Alabama State Federation of 
Labor, Local Union No. 103, United 
Broth, of Carpenters and Joiners 
■ of America v. McAdory, supra. 

(3) Fact that, such statute denied 
due.. process because of burden of 
hiring, accountants, etc., was not suffi¬ 
cient to require court to pass on 
constitutional issue where record did 
not show extent of plaintiffs' trans¬ 
actions or burden, if any. 

U.S.—^Alabama State Federation of 
Labor, Local Union No. 108, Uhl ted 
Broth, of Carpenters and Joiners 
of America v. McAdory, supreu 
B3, Pa.—Taylor v. Haverford Tp„ 
149 Al 639, 299 Pa. 402. 

84. Ind.~-Bx parte France, 95 N.B. 
;.6l6, 176 Ind. 73. 

SS. U.S.—^American Smelting, etc., 
Co. V. Colorado, Colo., 27 S.Ct. 198, 
204 U.S. 103, 61 L.Bd. 393, 9 Ann. 

, /Cas. 978. ’ ’ 

86. Bistrict.mreated by statute 
’ In an action bn an assessment lev¬ 
ied hy special school district created 
by special act, taxpayer may plead 
uixconstltutionality of act his remedy 
hot being limited, to a O^uq warranto 
probeedihg. 

Tex.—^Eagle.Lake Independent School 
Dist'V. HToyo, Civ.App., 19.9 S-W. 
852, error refused. 
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for mstmctio‘ns As to whether he-should comply with property, other th^. the.'statutory procee<Ung.^^ 
the Act.S'7 ' - The constitutionality of a statute creating a. corny 

' • ; • mission may be determined in a proceeding to .whicji 

The constitutionality of a penal statute may be ^0 commission is not a party wh^re the ground of 

tested in. any criminar proceeding in which its con- attack is the validity of the authority conferred 

sideration is necessary but accused may not ques- legislature and not merely the regularity of 

tion constitutionaUty of the statute under which ^ny action of the commission.93 ’ 

the court is constituted.^®. On certiorari to review ^ 

the order of ah administrative board, the.court may A . county attorney authpnzed to brmg . smt to 

determine whether such order invades constitutibnal the constitutionality of a statute may exercise 

rights:90 but the constitutionality of the statute un- ^scretion whether to proceed by quo warranto, 
der which the acWnistrative action was taken may or injunction. 

not be considered on. such a ,review.®l Theunconsti- In equity. Before the constitutionality of a stat- 
tutionality of a statute establishing and limiting the ute may be determined in equity, proceeding, the 

remedy for the recovery of leased property may be case must come within some recognized ground 6^ 

determined»in aq action for the recovery, of such equity .jurisdiction,®5 and the remedy at.,law must 


87. TT,S.~Burc6, Inc:, v. T^tworth, 

C.C:A.Md., 81 F.2d 721., certioi^rl 
denied Burco, Inc. v; Whitworth, 
56 S.Ct.;. 670, two cases, 297 XJ.S. 
724, 80 LJBd. 1008. . ^ . 

Oovexximeiit not necessary party 
In absence of ^ statute to the con¬ 
trary, on petition for Instructions 
whether tp comply with etotutje. re¬ 
quiring registration with ..securities 
and exchange. compalssioh,... .raising 
the question of constitutionality of 
such requirement, neither the gov¬ 
ernment nor the commission was a 
hecessa^ party.' . 

ir.S.—Burco, Inc., v. Whitworth, su¬ 
pra. 

88. X][.S.—St Liouis-San Francisco 
Ry. Co. V. Alabama Public‘s.®rvice 
Commission,; D.CAJa., 27 P.2d. .893, 
vacated on other grounds 49^ S.Ct 
383, 2?a U.S, 660,. 73. L.Bd. 893. 

Uotion to quash iridiotiiien't 

(1) The -validity of statute under 

which accused is prosecuted has been 
determined on a motion to quash an 
indictment - . 

XJ.S.—^XJ. S' V. Masaaki Kuwabara, B. 

C.CaL, 56 P.Supp. 716. 

(2) However, it has been held that 
federal di/strlct.,court will not de-; 
cide criminal ciELSe on constitutional 
grounds on motion of accused to dis¬ 
miss indictment. . • 

U.S.—XT. S. V. BMdges, B.C-CaL, 86. 
F.Supp. 922. . I 

89. ’ K.i).-25tate V. Koonce, 183 N.W. 
279. 48 N.i>. 108. ' 

SIQ, S.B.r-Southwest Branch, of - Rui> ■ 
al Reciprocal Telephone Co, y* 

_ kota Ceptral Telephone Co-> 22P.N. 
.W.,476,.68 S.D. 121.' . . ' 

91- Cal.—Katenkamp v.* Department 
of. -Finance,. Division of.- -State. 
Lands, 49, P.2d:.897, B CaJJLpp.2d 

..sis.: ‘ 

A2. D.a—Hlreh,-v. Block, 267 F. 614,: 

60 App.D.C. 66, 11 A.L.R. 128.9,-berw 
■ tlorarl denied. Block »v. Hirsh, .41 S. j 
Ct 13, 254 XJ.S. 640, 66 L.Edi 462,1 


' and reversed oh other grroiinds 41 
.act 458, 266 U.a 185, 66 L.Ed. 
866, 16 AL.R. 165. 

93. ]Sr.J. —^Hourlgan v. North Bergen 
Tp., 172 A. 198, 113 N.J.Law 148. . 

94. Kan.—State' ex rel. White v. 

Board of .Com’rs .of Wyandotte 
County, 89 P.2d 286, 140 Kan. 744— 
.State ex tel. Brewster .v. .Do€me,- 
168 P, 88, 98 Kan. 486. . ^ .u * 

98. XJ.S.-^TarheU ' v. BClllsborough 
Packing Co., C.C.A.Fl’a., 70 P.2d 
435, 92 A.L,R. 1478. 

Ga.-^ity of Eatontbn V. Peck, 64 S. 

B.2d- 61, 20r Gal 706-^lty of 

' Brunswicii: v. Anderson, 60 S.E.2d 
837,'204 Gal 615—Atlanta Veterans 
Transpi V. Jenkins, 47 S.B.2d 22'4, 
20$ Gsu' 467^ity of Atlanta v. XJni- | 
versa! Film Exchanges, 39 S.R2d‘ 
882, 201 Ga. 463^ity of Douglas 
V. South Georgia Grocery Col, 174 I 
■ an. 127, 178 G€U 657. ' . • i 

Okl.—Ferk v. Hall,' 249 P. 1106, 119 ! 
Okl. 251. 

Pa.-^Mlkell v. School Dist of Phila¬ 
delphia, 58 A.2d 839, 869 Pa. 113. 
Tex.-^-O’Brien v. Ammerman, Civ. 
App., 233 aw. 1016, affirmed* ,247 
aw. 270'; 112 Ter. 264. ' 

General Jurisdiction of equity 
. Courts 9 f;,.equity deal only ; with 
civil and property rights and their 
powers do not extend to determina¬ 
tion of what laws axe valid pr in¬ 
valid, unless such determination is 
incidental to the protection of prop¬ 
erty rights, recognized hy courts of 
equity :alone. ’ ■ 

Ill.—Daly V. Madison County, 88 N.B. j 
2d.l60,^378 m. 357. j 

Zn advance of Ju^lgment . 

A court may not. In a suit brought 
in advance of judgment to enjoin an 
inferior cpiirt from creating an im¬ 
provement '^trict; determine .the. 
eonstitutlonaiOity.-pf the statute'au-‘ 
'^'orizihg the creation of/such dis¬ 
trict. 

Tex.^Bird . Alexander, Clv.App., 
i 294..S.W. 806. 

m 


Legality bf tax ' ; ' 

(1) The legalit:^ of a tax may not 
be determined in a suit to enjoin the 
collection thereof since' an equity 
court will not interfere merely be‘^ 
cause the tax is" illegal or founded on 
an imconstltutional act. - 
U.S’.—Larabee Flour Mills ’ Co. v. 

Nee, D.C.MO., II F.Supp. 132. 

' (2)' Proper remedy is to pay 
and then sue for 'refund through 
P.roqer channels. 

U.S.—Woner' v. UJgpd., . ii 

'S'.Supp.'' appeal SiamikskA; CC 
A., 80 F.ii 1023. ’ - > ■ 

Other remedy ‘. r, ^ ' 

(1) If, in any particdlhr,’ instance, 
any constitptional right is invaded, 
remedy is not to attack vjsaidity of 
statute or to seek to enjoin all pro¬ 
ceedings thereunder, but is to have Ah 
offending subpoena quashed by court 
out of which it issued. 

N.J.—^Massett Bldg. Co. v. Bennett,’ 
71 A.2d 327, 4 N.jj 63. ’ 

. (2) Where witnesses threatened 
with subpoenas in municipa.1 ihy^ti^ 
gation were required to answer qiies-j 
tions imder/threat of contempt, and 
they claimed that statute permitting 
investigation violated due process of 
law and their right to freedom fropi 
searches and seizures, but no particu¬ 
lar language in statute was. challeng¬ 
ed, remedy was not injunction against 
Investigating officers, but remedy was 
to have ^bpoenas quashed or to 
false questions in contempt proceed¬ 
ings. 

N.J.—^Massett Bldg. Co. v. Bennett, 
supra. 

SefosiEa to exercise jhrisdlotioa 
It is one of the primary princi¬ 
ples of equity that the court, while 
it' h^ juiisdictioh; luay, in exei> 
else of sound judicial discretion, de^ 
dine to exercise it, and^paiticulariy 
so when federal courts are ddled on 
to make a decision of eoiuititujdopal 
questions. , . . ,, 

XJ^S.—-Romero.-v. Weakley, I),C.Cal, 
. ,431 F.Supp. -818. . \/ / / 
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be inadequate,^® although this is a rule as to which 
judicial discretion has been exercised.®*^ There is 
no inherent power in equity to set aside a statute 
as unconstitutional except in a controversy between 
litigants where it is sought to enforce rights or to 
enjoin, redress, or punish wrongs affecting the in¬ 
dividual life, liberty, or property of one or more 
of the litigants the exercise of such power is 
legitimate only in the last resort as a necessity in 
the determination of a real, earnest, and vital con¬ 
troversy between individuals,and the rights af¬ 
fected must be personal, as distinguished from rights 
in common with the great body of people.®^**^® 
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In some jurisdictions the constitutionality of a 
statute may, in a proper case, be determined on an 
application for an injunction to restrain action un¬ 
der it;®® but in at least one jurisdiction the rule is 
otherwise.®®-® In those jurisdictions where consti¬ 
tutionality is determinable, defects in the adminis¬ 
tration of rules and regulations promulgated under 
the enactment, which may be redressed in separate 
proceedings to rectify particular errors, may not 
be considered;®® nor can the constitutionality of a 
statute under which an injunction was issued be 
questioned in a contempt proceeding for violation 
of the injunction.! Also the constitutionality of a 
statute will not be considered where the court does 


Aet of Public Service Coumdsnion 
The constitutionality of an act 
of legislature is revlewable in court 
of equity, and hence an act of Pub¬ 
lic Service Commission which is the 
delegate of legislature is likewise re- 
viewable. 

K.Y.—Staten Island Udison Corp. v. 
Maltbie, 68 N.Y.S.2d 81S, 270 App. 
Div. 66 , affirmed 78 N.B.2d 706, 
296 N.T. 874, 8 A.L.R.2d 826, re¬ 
argument denied 76 N.B.2d 628, 297 
N.T. 614, 8 A.L.R. 826. 

96. HI.—Pelker v. Roth, 178 N.B. 
881, 846 IlL 40-^Plsher r. Birkey, 
182 N.B. 498, 299 HL 145. 

N.C,—^Hardy v. Burroughs, 182 aB, 
926, 208 N.C. 699—Inscoe v. Boone, 
182 S.B. 926, 208 N.C 698—New¬ 
man v. Watkins, 182 S.B. 463, 208 
N.a 676. 

OkL-rFerk V. Hall, 249 P. 1106, 119 
Okl. 251. 

Statutory remedy 

<1} The constitutionality of a stat¬ 
ute may not be considered in a suit 
to enjoin enforcement of penalties 
contained therein w^^ore complainant 
has failed' ty pursue the remedies 
prescribed by the act, that of appeal 
from the administrative order com¬ 
plained of, in which appeal constitu¬ 
tional questions could have been 
properly raised. . 
tr.S.—Ahe Bafelson Co. ▼. Tugwell, 
aCAia, 79 F.2d 668 . 

(2) In suit to enjoin national labor 
relations board froiu proceeding 
against employer charged with un¬ 
fair labor practices, constitutional¬ 
ity of National Labor Relations Act 
could not be determined where the 
statutory provision for review of oiv 
ders of the board provides an ade¬ 
quate, complete and exclusive reme¬ 
dy-' 

XT.S.—Remington Rand v. Lind, D.a 
N.T., 16 P.Supp. 666 . 

Stockholder's suit 
Constitutional, questions will not 
be considered in a stockholder’s suit 
to enjoin a corporation from com,-* 


plying with the statute in question, 
where the corporation has an ade¬ 
quate remedy at law for the protec¬ 
tion of its rights. 

U.S.—^Norman v. Consolidated Edi¬ 
son Co. of New Tork, aC.A.N.T., 
89 F.2d 619. 

97- XT.S.—^Helverlng v. Lavis, Mass., 
67 S.Ct 904, 908, 301 U.S. 619, 672, 
81 LBd. 1307, 109 A.L.R. 1319. 

"The writer of this opinion believes 
that the remedy [stockholder’s suit 
to enjoin corporation from comply¬ 
ing with statute] is ill conceived, 
that in a controversy such as this a 
court must refuse to give equitable 
relief when a cause of action In 
equity is neither pleaded nor proved. 

. . ♦ However, a majority of the 
court • • . find in this case ex¬ 
traordinary features making it fitting 
in their Judgment to determine 
whether the benefits and the taxes 
alre valid or invalid. They distin¬ 
guished Norman v. Consolidated Gas 
Co., [aC.AN,T.] 89 F.2d 619 ., . 
on the ground that in that case, the 
remedy was challenged by the com¬ 
pany and the Government at every 
stage of the proceeding, thus with¬ 
drawing from the court any margrlnal 
discretion.” 

U.S.—^Helvering v. Davis, supra. 

97.6 N.T.—Schleffelin v. Komfort, 
106 N.B. 676, 212 N.T. 620, L.R.A. 
1916D 485. 

Smith V. City of Buffalo, 78 N.T, 
S.2d 540, 191 Mlsc. 489. 

97.10 U.S.—^Muskrat v. United 
States, Ct.Cl., 81 S.Ct. 260, 219 U. 

S. 346, 65 L.Bd. 246—Chicago & G. 

T. R. Co. V. Wellman, Mich., 12 S. 
Ct 400, 143 U.S. 339, 86 L.Bd. 176. 

N.T.—Smith v. City of Buffalo, 78 
N.T.S.2d 640, 191 Misc. 489. 

97.16 N.T.—Schieffelin' v. Komfort, 
106 N.B, 676, 212 N.T; 620, L.R.A 
1916D 485. 

Smith v. City of Buffalo, 78 N.T. 

. S.2d 540, 191 Misc. 439. 

9a Cal:—^People v. Amdur, 267 P. 
2d 445, 123 CaLApp.2d Supp. 961. 
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Fla—^Rice v. Arnold, 64 So.2d 114, 
certiorari denied 72 S.Ct. 651, 842 
U.S. 946, 96 L.Ed. 704. 

Ga—^Roberson v. Roberson, 141 S,E. 
306, 165 Ga 447. 

Md.—Schneider v. Pullen, 81 A.2cl 
226, 198 Md. 64—Christy v. Clark, 
72 A.2d 718, 195 Md. 66 . 

Mass.—^Moneyweight Scale Co. v. Mc¬ 
Bride, 85 N.B. 870, 199 Mass. 603. 
Mich.—General Motors Corp. v. Read, 
293 N.W. 761, 294 Mich. 668 , 130 
A.L.R. 429. 

ZhjuiLotlon or declaratory Judgrme&t 
Where unconstitutionality of stat¬ 
ute was raised by bill for injunction 
against enforcement, and amendment 
under Declaratory Judgment Act, 
form of remedy is immaterial, since, 
if injunction does not lie, proceeding 
under Declaratory Judgment Act is 
proper. 

N.H,—^Tirrell v. Johnston, 171 A. 641, 
86 N.H. 630, affirmed 65 S.Ct 238, 
293 U.S. 633, 79 L.Ed. 64L 
improper case 

Constitutionality of a statute will 
not be determined In a suit to enjoin 
an official from enforcing the act 
where the enforcement of the provi¬ 
sion did not devolve on him. 

Colo.—^Drlverless Car Co. v. Arm¬ 
strong, 14 P.2d 1098, 91 Colo. 334 . 

98A N..C.—Jarrell v. Snow, 35 S.E. 
2d 278, 226 N.G 430. 

99. Mass.—General Outdoor Adver¬ 
tising Co. V. Department of Public 
Works, 193 N.B. 799, 289 Mass. 149, 
appeal dismissed General Outdoor 
Advertising Co. v. Callahan, 66 S. 
Ct 495, 297 U.S. 726, 80 L.Ed. 1008, 
General Outdoor Advertising Co. 
V. Hoar, 56 S.Ct. 496, 297 U.S. 725, 
80 LEd. 1008, and Brink v. Calla¬ 
han, 56 S.Ct 496, 297 U.S. 725, 80 
L.Ed. 1008. 

L U.S.—Woods V. Fliss, C.C.AI11., 
168 F.2d 612, certiorari denied 69 S. 
Ct 238, 335 U.S. 886 , 93 L.Ed. 425. 

U, S. V. French, :D.C.Mich., 9 F. 
Supp. 30. 

Ohio.—Symons v. Bice, 11 Ohio App. 
848. 
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not have jurisdiction to gfrant the injunctive relief 

sought^-S 

Generally, the constitutionality of a statute will 
not be determined on an application for a prelimi¬ 
nary injunction,2 a temporary injunction,2-5 or an 
injunction to abate the maintenance of a nui- 
sance,2-i® nor will the constitutionality of a statute 
be determined in an action for an accounting for a 
breach of a duty imposed by the statute.2-i5 

Prohibition. Ordinarily the constitutionality of 
a statute may not be tested on an application for a 
writ of prohibition,2 especially where such question 
may be raised in another proceeding which will 
furnish petitioner sm adequate remedy.2-6 Consti¬ 
tutional questions may be decided where matters of 
great public concern are involved,^ and some au¬ 
thority holds, apparently without qualification, that 
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such a question may be considered on an applica¬ 
tion to prohibit further proceedings under the 
challenged statute.® A writ of prohibition will be 
denied where all the parties necessary to a final 
disposition of the question are not joined in the 
suit.®*® In a proceeding to require an inferior court, 
because of lack of jurisdiction, to vacate an ad¬ 
visory opinion as to the constitutionality of a stat¬ 
ute, and to prohibit it from rendering an opinion 
thereon, the constitutionality of the statute and the 
correctness of the advisory opinion cannot be de¬ 
cided.® 

Mandamus. According to some authority, the 
constitutionality of a statute may be raised in a 
mandamus proceeding, where the right to the issu¬ 
ance of the writ is dependent on a determination of 
this question,^ and the statute afl5rmatively imposes 


1.5 Mont.—Montana State Board of 
Examiners in Photography v. Kel¬ 
ler, 185 P.2d 608, 120 Mont. '864. 

2. U.S.—Seagram-Distillers Corp. v. 
New Cut Rate Liouors, C.A.I11., 221 
P.2d 816. 

Independent Workers of Clayton 
Mark & Co. v. Beman. D.C.I1L,. 13 
P.Supp.. 627—^Kingan & Co. y. 
Smith, D.dnd., 12 F.Supp. 329, ap¬ 
peal dismissed, C.C,A., Smith v. 

, Kingan & Co., 80 F.2d 1020. 

Pla—^Fisher v. City of Ocala,. 39 So.2d 

210 . 

Iowa.—Co^^ns 5tirls quoted in Iowa 
Motor Vehicle Ass’n v. Board of 
Railroad Com'rs of State of Iowa, 
209 N.W, 611, 613, 202 Iowa 86. 

12 C.J. p 788 note 19. 

Necessity of evidence 
Constitutionality of statute would 
not bo decided on application for 
preliminary injunction bcused on 
sworn bill and ex parte affidavits 
where evidence of witnesses is nec¬ 
essary to such determination. 

IT.S.—^Independent Workers of Clay¬ 
ton Mark & Co. v. Beman, D.C;I1L, 
18 F.Supp. 627. 

Where constitutional detenninlB.tlon 
proper 

(1) Constitutional questions may, 
however, sometimes be considered on 
such an application where necessary 
to a decision. 

S:C.—^Hutchison v. York County, 68 

S.B. 677, 86 S.C. 896. 

(2) 'But it should be a very clear 
case to Justify a court in deciding 
that an act of the legislature is in¬ 
valid, on such a motion,' it being a 
proceeding which addresses Itself 
particularly to Judicial discretion. 

IJ.S.—^Lawrence v. St Louis-San' 

Francisco Ry. Co., OkL,' 47 S.Ct 
.720, 274 U.S. 688, 71 ,Ij.Bd.. 1219. 
Io:wa.—^lowa Motor Vehicle Ass'n v. 
Board of Railroad Com'rs of State 
of Iowa, 209 N.W. 611, 2(12 Iowa 86. 
12 C.J. p 783 note 19 [bj. 


(3) So, no such determination will 
be made where parties briefed and 
submitted case at cross-purposes. 
U.S.—^Henderson Co. v. Thompson, D. 
C.Tex., 12 F.Supp. 619. 

2.5 U.S.—^Le Baron v. Los Angeles 
Bldg. & Const Trades Council, D.C. 
CaJ., 84 F.Supp. 629, affirmed, C.A.., 
186 F.2d 406, vacated on other 
grounds 72 S.Ct 26, 842 U.S. 802, 
96 L.Ed. 607. 

2.10 NC,—^Amick v. Lancaster, 44 
S,E.2d 733, 228 N.U 167. 

2.15 S.C,—^Dillon County v. Meiryland 
Cas. Co., 69 S.E.2d 640, 217 S.C. 66. 

3. Cal.—^Brock v. Superior Court in 
and for Los Angeles County, 86 P. 
2d 806, 12 Cal.2d 606. 

<>a.—Buie v. Buie, 165 S.B. 16,176 Ga. 
27. 

Ind.—State ex ret Indianapolis Rys. 
V. Superior Court of Marion Coun¬ 
ty. 74 N.B.2d 912, 226 Ind. 301. 
Okl.—^Bennett v. District Court of 
Tulsa County, Cr.App., 162 P.2d 
661, 81 Okl.Cr. 361. 

Unconstitutionality of statute as 
grounds for issuance of writ see 
the aJ.S. title Prohibition § 11, 

- also 60 C.J. p 670 notes 62-67. 
Prooednre for assessment of tax 
Whether procedure for assessment 
and collection of contested income 
tax violated due process is not re- 
viewable in taxpayer’s proceedings 
to prohibit state tax commission 
from conducting hearing to deter¬ 
mine whether unreported income was 
taxable. 

CikL—^Phillips V. Oklahoma Tax Com¬ 
mission, 49 P.2d 805, 174 OkL 401. 

3.5 Vt.—^Petition of Green Mountain 
Post No. 1, American Legion, Dept 

’ of Vt. 73 A.2d 809, 116 Vt 266. 

4. Idaho.—^Luker v. Curtis, 136 P.2d 
978, 64 Idaho 70S. 

Mo.—^tate ex rel. and to Use of^ 
Conran v. Duncan, 63 S.W.2d 186, 
333 Mo. 673. 
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Okl.—Bennett v. District Court of 
Tulsa County, 162 P.2d 561, 81 OkL 
861. 

Orderly p^cesses of Justioe 

Constitutional questions may be 
considered in a suit to restrain a 
court from taking farther proceed- 
ingrs under the statute, where a pres¬ 
ent disposition of the question would 
serve to expedite orderly processes 
of Justice. 

Cal.—^Lockheed Aircraft Corp. v. Su¬ 
perior Court of Los Angeles Coun¬ 
ty, 171 P.2d 21, 28 Cfed.2d 481, 166 A. 
L.R. 701. 

5. Utah.—^Riggrins v. District Court 
of Salt Lake Coimty, 61 P.2d 646, 
89 Utah 183. 

6.5 *: Utah-—^Newcomb y. Ogden City 
Public School Teachers* Retire¬ 
ment Commission, 218 P.2d 287, 117 
Utah 657. 

6. Ind.—Stats v. McMahan, 142 N. 
B. 213, 194 Ind, 16L 

7. Ariz.—Hudson v. Kelly, 268 P.2d 
362, 76 Ariz. 266. 

DeL—State ex reL Walker v. Har¬ 
rington, 27 A.2d 67, 3 Terry 14. 
Fla—Rice v. Arnold, 64 So. 2d 114, 
certiorari denied 72 S.Ct 661, 842 
U.S. 946, 96 L.Bd, 704. 

Ky.—4Sovpus praxis Seocmdnm cited 
in. Utz V. City of Newport, 262 S. 
W.2d 484, 487. 

Ohio.r—Kramer v. State ex reh Moore, 
187 N.B. 266, 45 Ohio App. 389. 
Or.—State v. Hines, 186 P. 420, 94 
Or. 607, 

38 aj. p 921 notes 83, 84. 

Bxoeptioiial drcnmstaaces 

(1) Where the circumstances are 
exceptional and unusual and the pub¬ 
lic is interested in having a decision 
of the question, respondent may raise 
the question of constitutionality. 

N.D.—State v. Leech, 167 N.W. 492, 

83 N.D. 613. 

(2) Under extraordinary emergen¬ 
cies and in matters of more 
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of excuses the performance of some duty.® Other 
courts have refused to consider the constitutidi^ity 
of a staiute in su«Ji a -proceeding,® at least, where 
persons necessarily affected thereby are not parties 
to the acdonji® so, such consideration has been 
denied where t3ie application for the writ was by a 
private party 'and the matter was one in which' the 
public at large was interested.!! - 

'ffabeas' corpus. The testing of the constitution¬ 
ality' of a statute by habeas corpus is not looked on 
with favor by some courts, although they may 
pass thereon where necessity exists and the public 
good demands.!!*® Other authorities hold that the 

cal concern, the uuestlon of constitu¬ 
tionality of statutes 'may be ruled In 
mdiidatiaus proceedings. 

Mo.—State ex reL School Dist. IfO. 24 
K. ot 8t Louis County v, Neaf, 180 
rS.W.2d 509a 844 Mo. 905. 

(3) Constitutional questions would 
not be considered whore the sub¬ 
ject-matter of the! suit appeared to 
be only, of local , concern, the issu- 
anpe .of peremptory writ would af¬ 
fect" others not parties to. proceed- 
4ngs. the, existence of an extraordi- 
joary emergency was not shown, and 
statute was not clearly and obvious¬ 
ly unconstitutional. . 

Mp.—State ex risL School Dist, No. 24 
.. of? St,Louis County v. Neaf, supra. 

Xnspeotion of bank records 
•. Constitutionality of statute re-: 
etricting rights of stockholders, of 
bank to inspect bank records could 
be determined In mandamus proeged- 
thif to obtain such an inspection: 

Mont-r-State v. State Bank of Moore, 

4 P.2d 717, 90 Mont 589, .80 A.L.R. 

,1494. 

OTuriii^otion under StotUte . ' 

Constitutionality "may be deter-; 
tolhed in n proceeding to compel a 
court to take jurisdiction'.under the* 
challenged statute.. . 

Fla.—^State V. Hocker, 18. So. 767, 86; 

. Fla. 358. : •• •! 

Bequest of piurties 
The court will pass on the validity 
of “tte statute where all parties to 
the mandamus ask that it do so. 

N.T.—People V. Monroe tJouhty, 8^1 N. 

. ‘m §21, 186 N.T. 478; 16 L.R.-A. 836. 

‘Where a statute te'^arl;^ and ob¬ 
viously unoonstltutionaiy its validity 
may be ruled to mandamus proceed-. 
togs. 

Mo.—TState'Sx reL School Dist No.'24; 
of Slf. LOuls County v. Ndaf, 130 
S.W,2d 509, 344 Mo. 905. ^ 

*«, N.C.—Person v. Board of State' 

Tax Com’rs, 115 S.m 836, 184 N. 

- 0 . 49 ^.' ' ■ ’ 

I^pplieable to. negative statute . 

' .Mandamus is not a proper rem^ 
dy to test the constitutionLallty of la- 


court may ^eteriniud, ih a‘habeas corpus proceeding, 
the constitutionality of the statute under which peti¬ 
tioner was tried -^d committed,!® ^t least, where the 
time for appeal from the final judgment has expired 
without one being taken.!® The constitutionality 
of the statute under which petitioner -was merely in¬ 
dicted, however, will not be determined on an ap¬ 
plication for such a writ;!* nor will the court, in 
such a proceeding to prevent the removal of peti¬ 
tioner to another district for trial, consider the con- 
stitutionaiity. of the statute which is charged to 
have been -violated, where such statute is not patrat- 
iy void.'!® A constitutional question only collaterally 
involved will also not be passed on.!® 

constitutionality of statutes under 
’■which the petitioners were charged 
would not be presented to the crim¬ 
inal court of appeals until after crim¬ 
inal prosecutions were tried in the 
district court, a conviction should be 
had, and appeal should be taken, 
the criminal court of appeals 'Was 
not justified in passing on the con¬ 
stitutionality of those statutes in the 
habeas corpus proceeding. 

Okl.^Bx parte Wood, 110 P.2d 804, 
71 Okl.Cr. 200. 

12. C3al.—Ex parte McNeal, 89 P.2d 
1096, 32 Cal.App.2d 391. 

Minn.-^tate ex rel. White v. Pat- 
tersofi, 249 N.Wi 187, 188 Mina 
492—State v. Patterson, 247 N.W. 
673. 

Vt—In re Squires', 44 A.2d 133, 114 
Vt 285. 

Uhconstitutionality of statute as 
ground for relief on habeas cor¬ 
pus see Habeas Corpus § 18. 

13. Kan.—In re Jarvis, 71 P. 576, 66 
Kan. 829. 

14. TT.S.—^In re Brosnahan, C.C.MO., 
18 F. 62, 4 McCrary 1. 

Tex.—^Parker v. State, 5 Tex.App. 
579. 

OoxLBtitationality of xnla of evidence 
In .habe€LS corpus proceeding to ob¬ 
tain release of accused to advance of 
trial, supreme court was not required 
to decide constitutionality of rule of 
evidence, in statute under which ac¬ 
cused was prosecuted. 

Fla,—Shelton v. Coleman, 187 So. 266, 

■ 136 Fla. 626. 

15. U.S.—^Barrow v. Owen, CC.A. 
Miss., 89 F.2d 476. 

Rumely v. McCarthy, D.C.N.T., 
256 F. 565, affirmed 39 S.Ct. 483, 250 
U.S. 288, 63 L.Bd. 983—Wright v. 
Cartier, D.CMass., 10 F.R.D. 21. 
▼alidity of statute considered 
U.S.—Talbott v. U. S. ex rel. Toth, 
215 F.2d 22, certiorari granted 75 
S.Ct 39, 348 U.S. 809, 99 L.Ed..- 

16. U.S.—Sanders'V. Sanford, C.C.A. 
Ga, 138 P.2d 416, certiorari denied 
64 S.Ct. 1142, 822 U.S. 744, 88 L.Ed. 
1576, rehearing denied 64 S.Ct. 1283, 
322 U.S. 778, 88 L.Ed. 1597. 


statute which is not'afilrmatlve but 
negative to Its terms. 

N.C.—^Person v. .Board of. State‘T^ 
Com’rs, supra 

9. Ind.—State v. Holmes, 147 .N.B. 

622, 196 Ind. 157. .. 

12 C.J, p 783 note. 12 [a]—38 C.J. p 
921 note 81 [c]. 

Civil action appropriate 
Yalldity of an objectionable statute 
should ,.be litigated in. appropriate 
civil action, and not in msmdamus 
proceeding. 

Ind.—State- v. Holmes, 147 N.B. 622, 
196 ind. 157. 

88 C.J. P.921 note 31 [a] (4). 
la Bondholder’s. 

, The court will not consider the 
constitutionality of a statute under 
which public bonds were issued, to 
a' mandamus proceeding to compel 
the cancellation of such bonds as in¬ 
valid, unless the bondholders are 
mkde parties to such proceeding or 
have their day in court. 

W.Va.—State v. County Court of 
Mercer County, 129' S.E. 712, 100 
W.Va; 11. • 

IL. N.b.—^Dean v. Dimmlck, 122 N. 

W. 246, 18 N.T). 397.' 

38 C.J. p 921 note' 82. 

11.5 OkL—vBx parte Fowler, 184 P. 
2d 814, 86 OkLCr. •64-^Bennett v. 
District Court of Tulsa County, 162 
P.2d .561, 81 OklCr. 361—Ex parte 
Straiich,, 157 P.2d 201, 80 OkLCr. 
Pr . , 

Ucenses to sell beer where da noing 
permits . 

The constitutionality of act provid¬ 
ing that: Itoanses to sell beer where 
dancing: is permitted shall be revoked 
and that new licenses shall not be 
issued* to such places is of such pub¬ 
lic . importance that it would,be. decid¬ 
ed to habeas corpus proceeding in¬ 
stituted by one who had be^n convict¬ 
ed of selling beer in a tavern where^ 
dancing was jpermitted. 

Okl.—^fix parte Strauch, supra. 
..Agreement not to present 
\ Where,’ at time of hearing of petl-' 
tion for writ' of habeas corpujs, it^ 
was agreed that questions as to thei 
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Abc^tement ‘ An abatement' potion is., ilot the 
proper remedy to challenge the‘constitutionality .of 
a statute,but, where it is understood that the 
parties seek a determination of the question present¬ 
ed and the question is a matter of some public im¬ 
portance, the coui4 may proceed to. a consideration 
of the merits of,the controversy'wiAout further at¬ 
tention to the form of the procedure used.^.^-'^® 

' Friendly and fictitious suits; suits for costs. The 
constitotionality of a statute will not be passed on 
in a petitions suii;!? or in a friendly suites where 
there- has not been the fullest disclosure of all ma¬ 
terial, facts.'i^ The * constitutionally of a statute 
vail nof be detenriined after .it has been repealed*, in 

a suit prosecuted for cbsts.20 . » . ^ 


, § 96. — Form and SuflSci^cy of Objection. 

or Allegation / - 

' ‘ ‘ a. In general ■ • v ; 

. ' b. Time and mode of raising question 

a. In €teneral 

As a general rule, In oi^er to warrant determination 
by the court, constitutional questions must be duly raised 
and Insisted on, ordinarily In the pleadings, and general, 
or vague and Indefinite, attacks on a statute will not be- 
considered. 

As a general rule, a court wilTnot inquire into 
the constitutionality of a statute on its own, mq-' 
tion; only those: constitutional questions which ar^ 
duly raised and insisted on,2i and are adequately ar- 


N.C^Inrre AJibertson; 172 S.B. 411, 
2d6'55r.CL 742 ; ■ _ 

Asaanlt •dnrlnsr seitvolL 
The constitutionality of a statute 
under which defendant’s premises 
were searched will not be. determined 
on Imbeas. corpus to release him from 
arrest on ,a chargre of aggravated as- 
saiUt ..on -an officer endeavoring to 
make^such search, . . 

Te^r“Ex parte Brumbaugh, 105 S.W. 

ISO, 52 Tex.qjr. 38. ' . , 

16.5 N.H.—Duncan v. Town of Jaf- 

. frey,.100 A.2d 103, 98 N.H..306. 
Idsld^ lT.H.~l>unOan v. Town of Jaf- 
frey,' supra. ' 

17. Ini—B*ealer v. Brayton, 44 N.B. 
Sr, 145 Ind. 71, 32 L.R.A, 678^ 
Brewlngtpn t. ^jowe, 1 Ind. 21' 80 
Am:D/849. \ 

Kan.—State v. Dolley, 108 P. 846, 82 
K a n . ^33.'* 

IS, tX.i—^icago, etc., R. Co. v. 

Wdllman, BliclL, 12 S.Ct 400, 143 U. 
S. 339, 36 Lr.Bd. 176. 

Effect of admissions of parties of 
unebnstitutionaUty see infra § 97. 
Suit not adversary . . 

(1) .The co’u^ will not pass bn 
ponstitutionelity 'of le^slation in a 
suit which Is’ not adversary or In 
which there is. no actual antagonistic 
assertion pf rights. ^ ^ 
U.S.-r-Congress- of ‘Indus. Organiza¬ 
tions V. MpAdory, Ala., 65 S.Ct 
.189‘5, ,825 tr:S. 472, 89 L-Bd 1741. 

. (2>. ^ suit for declaratory judg¬ 
ment jthat state .statute' reaulring’ 
labor organizations to file detailed an¬ 
nual* report was unconstitotional, 
where record shqw^ - agreement not 
to enforce statute until decision on 
validity thereof by* United States su¬ 
preme eburt -Ih companion case, in' 
which court held that it was inaippro- 
priate to pass on its constitutional-; 
ity on record presented, the suit was 
not adversay as to Statute, , and 
hence^ court would not p8ad on .con-. 
stituUbhality. ' . - ■ 

l7. S.-^ngress -bf.' Indus. Orgahiza-. 
tions V. McAdory, supra...| 


19. K.T.—Moritz V. United Breth- 
rens Church on Staten Island, 278 
; N.V.S. ■ 342, 244 App.Dlv.- 121, re¬ 
versed on other founds 199 -N.E. 
29,-269 KT. 125. 

20,, La.—Poss V. Mermentau Levee 
Dist, 41 So: 720, 117* La. 450." 
N.C.—Burbank v. Williams, SI N.C. 
37. ■ 

12 C.J. p 783.note 38. ' 

Repeal' of statute' as rendering the 
question moot see supra '§ 94. 

21. . U.S.—^Everson v. Board, of Edu¬ 
cation of Ewing Tp., 67 S.Ct. 

. 504, 330 U.S. 1, 9.1, L.Ed.: 711, re¬ 
hearing denied 67 S.Ct' 962,.. 330 U. 
S. 856, 91 L.Ed. 1297—U. S. v. Ap¬ 
palachian Electric Power Co., ya., 
61 set *291, 311 U.S. 877, 85 L.Ed. 
243, rehearing denied 61 S.Ct 548, 
312 U;S. 712, 85 L.Ed. 1148> peti¬ 
tion denied 63. S.Ct 67, 817 U.S. 
694, 87 L.Bd. 487. . * . 

Ala.—Cooper v. Hawkins, 176 So. 329 ,1 
234 Ala 636—State v. Prince, 74 
- So. 939i 199 Ala 444. 

Leonard V. State, App., 79.So.2d 
803, certiorari denied 79 So.2d 808— 
Dees y. State, . 75 So. 645> 16 Ala 
App. 97. . . 

Cal—Ex) parte Daniels, 192 P. 442, 
183 Cal 636, 21 A.L.R. 1172. , 

Colo.—Conms Jtiris Secundum dted 
tn In re Special. Assessments for 
Paving Dist No. 3, in City of 
Golden, 96 P.2d 806, 808, 106 Colo. 
168. 

Pla—MlUs V. Mills, 16 So’2d 763, 
153 Pla 746. 

Ga—Democratic Executive Commit- 

* tee v., jaowell, 170 S.B. 874, 177 
Ga 686-^i:een v.- Harper, 170 SB. 

* 872, 177 Ga 680. : . 

} Idsho*—Corpus Jtirls Secundum cited; 
In State ax vel Wright v. Gossett,' 
118 P.2d 416, .417, 62 Idaho .621—I 
. In re 89. P.2d 769, 55 

Idaho 153. 

Ill-rPeople V. .-Wallace, 247 ill.App.; 

489.. ' , . * ■ : 

Kam—State «x reL , Osborn y. Rich-j 
.atdson,-.256:P.2d 136, 174; Kam "S 827 -: 
Corpus. Jx^ Secundum* dted in> 


m re, Wimberly . Chapel Bapi;ist 
Church of Osage. County, 228 P.2d 
( 640, 643, 170 Kan. 684. 

> Mo.—City of St Louis ,y. Smith, 228' 
S.W.2d 780, 860 Mo. 406—Kansas 
City V. Tleman, m 20. SS4 

Mo. 138—State v. Bums, ili 4.W.2iL; 
269, 361 Mo. .163—State ex reL‘ 

■ steed V. Nolte. 138' S.W.2a .i016,'' 

346 Mo. 1103—SchUdnec&t tilty 

of Joplin. «5 S.y.2d 05.' 827 Mo;' 
126, transferred, see, 41 S.W:2d 

■ 590, 226 Mo.App. 4.7—State eX HU 

Chaney V. Grinstead, 282 SW; 715,‘ 
‘314 Mo. 55.* • : . . 

Smith V, Citizens Bank of Gerald,' 
App., 106 S.W.2d 4fe-=-^Morrison v; 
St Louis-Sah PTancidco Ry. Co.; 
App., 264 S.W. 449. 

Mont—State v. St,ate Bank of Moore; 
4 P.2d 717, 90' Mont 689, 80 A.t..R. 
.1494. - . 


N.Y.—College of the City of New 
York V. Hylan, 199 N.Y.^* ®84, i20 
Misc. 314, affirmed ;t99 N.Y.S. 804, 
205 App.Div. 872, afflhned 142 'NT 

B. 297, 236 N.Y. 694., 

N.C.—^Hunter v. Nunijamaker, 68” S,E. 

.2d 292, 230 N.C. 384^^.orpTUi 
Secundum dtad In Pue v. Hood, 22 
S.B.2d 896, 898, 222 N.C. 310.. .. 


Qr.—Bowles v. Barde, ^toel Co.',' 164 
P.2d 692, 177 Or. 42X. 162 A.L,R 
828—rCoxpus. Juris Secundum dted 
in Hickey v. Riley, 162: p.2d 371, 


872, 177 .Or. 821. 

Pa.—^McIntyre v. B. X Lavino & § 0 ., 
Com.Pl., .67 Montg.Co. .288, affirmr 
ed 26 A.2d 163, 844 Pa, 163. 
Tema-^Petition of Carter, 222 S.^.2d 
* ll, 188“Tenn. 677.. ' 

Wash.—State ex rel. Rand ’V. tiity 
of Seattle, 12.4 P.2d 20.7, 13 .Wash.2d 
107—Lyon" v’ Herboth, .233 P^. 24, 


133 Wash. 15.. 


Wyo.—Corpus Jtids Sebcu^um died 
in Btate ex rel. Keefe, v. Hcihemey, 
18’2 P.2d 28, 40, 63 Wyo. 280, ‘ 

12 C.X p 784 notes 41, 42. ‘ ‘ . , .. 

Bnoxoachment. on Juxisdiotion of 
court ' ~ 


. A /statute 'whi^ .Is uncopstitutlonal 
for'any rcSisbn'is inoperative ds, It 
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med,*» win be considered. A court should proceed cordingly, the invalidity of a statute, m order to be 
with reluctance to set aside legislation as unconsti- relied on. must ordinarily be speaficaUy raised by 
tutional on grounds not properly presented.22-6 Ac- the pleadings.^ 


had never been passed and affords 
protection to no one, but unless the 
statute encroaches upon the Jurisdic¬ 
tion of the court, it having* no legally 
recogrnizable personal Interest in the 
<luestion of constitutionality, cannot 
raise and pass on it sua sponte. 

Ohio.—^In re Thomas, Prob., 117 N.E. 
2d 740. 

QnestioiL not briefed ox suggested 

Question of constitutionality of 
mortgage moratorium law would not 
be considered where question had not 
been briefed and was not suggested 
when application for continuance un¬ 
der law was made. 

Aria—Goldwater v. Superior Court 
in and for Maricoi>a County, 66 P.2d 
283, 400 Ariz. 260. 

Seasons for annulling statute 

Courts should not of their own 
volition go outside of the record and 
search for reasons for annulling a 
statute. 

ir.D.—^McCoy V. Davis, 164 N.W. 061, 
38 N.D. 328. 

Validity of particular section 
Where the court was required by 
the pleadings to deal with the con¬ 
stitutionality of a statute generally, 
whether any particular section or 
part of the statute was valid under 
circumstances that might be present¬ 
ed was left open until properly rais¬ 
ed. 

Pa.—Rutenberg v. City of Philadel¬ 
phia, 196 A. 73, 329 Pa 26. 

22. XT.S.—^Mpunt Tlvy Winery v. 
Lewli D.dCal., 42 F.Supp. 636, af¬ 
firmed, aCA., 134 F.2d 120. 

D.C—Sakis v. U. S., D.C., 108 F.Supp. 

202 . 

DL—Antle v. Tuchbreiter, 111 N.B.2d 
836, 414 IlL 671. , 

Iowa—New York Life ins. Co. v. 
Burbank, 216 N.W. 742, 209 Iowa 
109. 

Kan.—State ex' reL Osborn v. Rich¬ 
ardson. 256 P.2d 135, 174 3ESan. 882 
—Corpus Juris Seoundum. cited in 
In re Wimberly Chapel Baptist 
Church of Osage County, 228 P.2d 
640, 548, 170 Kan. 684. 

Mass.—^Attorney General v. Pelletier, 
134 N.B. 407, 240 Mass; 264. 

Minn.—^In re Friedman, 236 NIW. 
703, 183 Minn. 350. 

Or.—Corpus .Juris Secundum cited in 
Hickey V. Riley, 162 P.2d 871, 372, 
177 Or. 321: 

Pa—Rutenberg v. City of Philadel¬ 
phia 196 X 73, 829 Pa 26. 

Wis.—John F. Jelke Co. v. Hill, 242 
N.W. 576, 208 Wis. 660. 

12 C.J. p 7 8 6'notes'76, 77. 

28.5 U.S.—^McGoldidck v. Oompagnle 
Generale Transatlantlque, N^Y., 60 
's:Ct. 670, 309'U.S. 430, 34 UBd. 
849. 


V 

Mount Tlvy Winery v. Lewis, D. 

C. CaL, 42 F.Supp. 636, affirmed, C. 
CA.. 134 F.2d 120. 

23. U.S.— TJ. S. V. Nudelman, C.C.A. 
IlL, 104 F.2d 649, certiorari denied 
Nudelman v. U. S., 60 S.Ct 115, 308 

U. S. 689. 84 L.Ed. 493—^Kewanee 
Oil & Gas Co. V. Mosshamer, C.C.A. 
OkL, 68 F.2d 7n. 

Houck V. Bastchester Public Util¬ 
ity Dlst, D.CAlaska 104 F.Supp. 
688 —^Mount Tivy Winery v. Lewis. 

D. C.CaL, 42 F.Supp. 636, affirmed, 
CCA., 134 P.2d 120—Vitaphone 
Corp. V. Hutchinson Ajmusement 
Co.. D.dMass., 28 F.Supp. 626— 
White Cleaners & Dyers v. Hughes, 
D.C.La, 7 F.Supp. 1017—^Taylor v.- 
Dunbar, D.aWaah., 298 F. 936. 

Colo.—^People ex rel. Rogers v. Barks¬ 
dale, 87 P.2d 765, 104 Colo. 1. 

Fla—^Henderson v. Antonacci, 62 So. 
2 d 6. 

IlL—Owens v. Green, 81 N.B.2d 149, 
400 Ill. 380. 

TTfl-n, —Corpus Juris Secundum cited 
in In re Wimberly Chapel Baptist 
Church of Osage County, 228 P.2d 
540, 543, 170 Kan. 684. 

La—A. Sulka & Co. v. City of New 
Orleans, 23 So.2d 224, 208 La 686— 
City of New Orleans v. Plotkin, 17 
So.2d 719, 206 La 490—Ricks v. 
Close, 9 So.2d 634, 201 La 242— 
Stovall v.“ City of Monroe, 6 So. 2d 
647, 199 La 195—State v. Great 
Atlantic & Pacific Tea Co., 183 So. 
219, 190 La 925, certiorari denied 
Great Atlantic & Pacific Tea Co. v. 
State of Louisianci, 59 S.Ct. 108, 
306 U.S. 687, 83 L.Bd. 410—Ward 

V. Leche, 179 So. 62, 189 La 113— 
City of Shreveport v. Pedro, 127 So. 
865, 170 La 361—Milton v. Lin¬ 
coln Parish School Board, 94 So. 
386, 152 La 761—State v. Jack- 
son, 94 So. 150, 162 La 666—State 
ex reL Curtis v. Ross, 81 So. 386, 
144 La 898—^Barber v. Louisiana 
Ry. & Nav. Co., 76 So. 199, 141 
La 1069, L.R.A.1917F 802. 

Merrett v. Shreveport Municipal 
Fire and Police Civil Service Board, 
App., 72 So.2d 619—^De Blanc v. De 
Blanc, App., 18 So.2d 619—Carter 
V. Louisiana Highway Commission, 
App., 6 So.2d 169. 

Mo.—Nemours v. City of Clayton, 172 
S,W.2d 937, 861 Mo. 817, transfer¬ 
red, see, 176 S.W.2d 60, 237 Mo. 
App. 497—^Nodaway County v. Til- 
son, -129 S.W.2d 916—State ex rel. 
Schuler v. Nolte, 285 S.W. 601, 316 
Mo. 84—State ex rel. Chaney v. 
Grinstead, 282 S.W. 716, 314 Mo. 
56—National Board of Christian 
Women's Board of Missions of 
Christian Church of the U. S. v. 
Pry, 239 S.W. 619, 298 Mo. 899. 

Neb.—Application of City of Sidney, 
12 ^.W.2d 104, 144 Neb. 6. * 
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N.Y.—^Brennan v. Community Serv¬ 
ice Soc. of New York, 45 N.Y.S.2d 
826, 181 Misc. 637. 

N.C.—State v. Muse, 13 S.B.2d 229, 
219 N.C. 226—State v. Lueders, 200 
S.B. 22, 214 N.C. 568. 

Ohio.—Corpus Juris Secundum cited 
lu Wabash-Portland Cement Co. v. 
Evatt, App., 66 N.B.2d 649, 66L 
Op. —State ex rel. Veatch v. Frank¬ 
lin, 98 P.2d 724, 168 Or. 600. 

R.L—Ravenelle v. City of Woonsock¬ 
et, 64 A.2d 376, 73 R.L 270—State 
V. Hartman, 14 A.2d 18, 65 R.L 174. 
Utah.—State ex rel. Stain v. Chris¬ 
tensen, 36 P.2d 776, 84 Utah 186. 

W.Va.—State v. Jackson, 121 S.B. 
162, 96 W.Va. 866. 

Consideration on appeal of consti¬ 
tutional questions not raised in 
court below see Appeal and Error 
S 234. 

By motion 

(1) Rev.St.1909 §S 9261, 9262, per¬ 
mitting city to take private property 
for streets, does not violate Const, 
art 2 § 20, providing that question 
whether contemplated use of private 
property is really public shall be a 
judicial question, since such consti¬ 
tutional provision is self-enforcing 
and must be read into all statutes, 
and the question of whether or not 
it is violated may be raised by mo¬ 
tion in the condemnation proceeding 
without any express provision to 
that effect. 

Mo.—City of Caruthersville v. Fergu¬ 
son, 226 S,W. 912. 

(2) Where complaints In em¬ 
ployees’ actions under the Pair Labor 
Standards Act stated no cause of ac¬ 
tion under subsequently passed Por- 
tal-to-Portal Act which employees as¬ 
serted was unconstitutional, the con¬ 
stitutionality of the latter act was 
properly presented by motions to dis¬ 
miss complaints for failure to state 
cause of action and for want of ju¬ 
risdiction. 

U.S.—^Battaglia v. General Motors 
Corp., C.A.N.Y., 169 P.2d 254, cer- 
, tiorari denied 69 S.Ct. 236, four cas¬ 
es, 335 U.S. 887, 93 L.Ed. 426. 

(3) The practice of raising con¬ 
stitutional questions by motion and 
placing them on record of trial court 
is not approved. 

IlL—Wolcott V. Village of Lombard, 
67 N.E.2d $51, 387 IlL 62L 

Quastioii held raised 
U.Sw—Lambom & Co. v. U. S., Cust. & 
. Pat.App., 104 P.2d 75, certiorari 
denied 60 S.Ct 115, 308 U.S. 689, 34 
L.Ed; 498. 

Hornell Ice & Cold Storage Co. v. 
U. S., D,C.N.Y., 32 F.Supp. 468. 

Fla—State ex rel. Landis v. Town 
of Lake Placid, 163 So. 497, 117 
Fla 874. . 
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This is not an inflexible rule, however, and in 
some instances constitutional questions inherently 
involved in the determination of the cause may be 
considered even though they may not have been 
raised as required by orderly procedure.^^ Also, 
it is not necessary to the attack of a statute that 
its unconstitutionality be pleaded, if it has already 
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been held invalid in another case.25 It has been 
held that the failure of one suing to enforce certain 
rights to allege the imconstitutionality of a statute 
pleaded in bar of such suit does not preclude ob¬ 
jection to its constitutionality when so pleaded since 
anticipation of the defense is unnecessary how¬ 
ever, an attack on an amendatory statute cannot be 


Idaho.—^Independent School Dlst. Ko. 
1 of Twin Palls County v. Conti¬ 
nental Oil Co., 286 P. 360, 49 Ida¬ 
ho 109—Continental Oil Co. v. City 
of Twin Falls, 286 P. 353, 49 Idaho 
89. 

Ill.—P. Hallam & Co. v. Kassey, 
207 IlLApp. 417. 

Mo,—State v. Day-Brlte Lig^htini:, 
240 S.W.2d 886, 362 Mo. 209, affirm- 
ed Day-Brlte Liightinsr v. State 
of Missouri, 72 S.Ct. 406, 342 U.S. 
421, 96 Li-Ed. 469, rehearingT denied 
72 S.Ct 674, 343 U.S. 921, 96 KEd. 
1334—^Laclede Power & Light Co. v. 
City of St Louis, 182 S.W.2d 70, 368 
Mo. 67—Village of Beverly Hills v. 
Schulter, 130 S.W.2d 632, 344 Mo. 
109$. 

P€L—^Bryn Athyn Borough Ordinance, 
Quar.Sess., 64 Montg.Co. 304, 40 
Mun.L.R. 18L 

Tenn,—State v. Miner, 138 S.W.2d 
766, 176 Tenn. 158. 

<3tie8tlo'n held not raised 

U.S.—^Tad Screen Advertising v. Ok¬ 
lahoma Tax Commission, C.C.A. 
OkL, 126 P.2d 544—Tennessee Con- 
Sol. Coal Co. V. C L R., C.C.A.6, 
117 P.2d 462. 

Hoffman v. O’Brien, D.C.N.Y., 88 
P.Supp. 490, affirmed 70 S.Ct 982, 
839 U.S. 956, 94 L.Bd. 1367—Pay 
v. Douds, D.C.N,T., 78 P.Supp. 703, 
opinion adhered to 79 P.Supp. 682, 
affirmed, C.A., 172 P,2d 720. 

Cal.—Morris v. Municipal Court of 
City and County of San Francisco, 
242 P.2d 339, 110 Cal.App.2d 269. 

Del.—^Agostini v. Colonial Trust Co., 
44 A.2d 21, 28 DeLCh. 360. 

Ga.—^Torthwestern Mut. Life Ins. Co, 

V. Suttles, 38 S.E.2d 786, 201 Oa. 
84, certiorari denied 67 S.Ct 490, 
329 U.S. 801, 91 L.Ed. 686, rehear¬ 
ing denied 67 S.Ct 631, 329 U.S. 
835, 91 L.Bd. 707—Black v. Milner 
Hotels, 22 S.E.2d 780, 194 Ga. 828. 

Ill.—^People ex rel. Gutknecht v. City 
of Chicago, 121 N.E.2d 791, 3 Ill. 
2d 639—Antle v. TuChbreiter, 111 
N.B.2d 836, 414 Ill. 671. 

Ky.—^Fiscal Court of Magoffin County 
V. Gardner, 196 S.W.2d 697, 802 
Ky. 826. 

La.—^Louisiana State Board of Med¬ 
ical Examiners v. Tackett, App., 
71 So.2d 137. 

N.Y.—Scherinl v. Titanium Alloy Co., 
37 i4'.B.2d 237, 286 N.Y. 631. 

Cleaners’ Sc Dyers* Board of 
Trade v. Spotless Dollar Cleaners, 
270 N.Y.S. 163, 160 Misc. 699. 

S4. U.S. —Corpus Juris Secundum i 


dted in Wilder v. Reno, D.C.Pa., 
39 P.Supp. 404, 407. 

Colo.—Corpus Juris Secundum quoted 
in In re Special Assessments for 
Paving Dist No. 3, in City of Gold¬ 
en, 95 P.2d 806, 808, 106 Colo. 158. 
Fla.—^Townsend v. Beck, 192 So. 390, 
140 Fla. 553. 

La.—^Meyer v. Board of Trustees of 
Firemen’s Pension & Belief Fund 
for City of New Orleans, 6 So.2d 
713, 199 La. 633. 

Mo.—Ex parte Bass, 40 S.W.2d 467, 
328 Mo. 196—State ex rel. Schuler 
v. Nolte, 286 S.W. 501, 316 Mo. 84. 
N.Y.—Newton v. ,SPear & Co., 62 N. 
Y.S.2d 918, 270 App.Dlv. 667, affirm¬ 
ed 73 N.B.2d 38, 296 N.Y. 918. 

Okl.—City of Shawness v. Taylor, 
132 P.2d 950, 191 OkL 687. 

Pa,—^Bryn Athyn Borough Ordinance, 
Quar.Sess., 64 Montg.Co. 304, 40 
Mun.L.R. 181. 

S.C.—Jones v. Prudential Ins, Co.. 

42 S.E.2d 331, 210 S.C. 264. 

Wis.—Goodland v. Zimmerman, 10 N. 

W.2d 180, 243 Wis. 459. 
Appropriation biU 
The view has been expressed that 
the unconstitutionality of an appro¬ 
priation bill or other statute need 
not be pleaded In order to be deter¬ 
mined. 

Tex,—Terrell v. Middleton, 191 S.W. 
1138, 108 Tex. 14, rehearing denied 
193 S.W. 139, 108 Tex. 14. 

Defendant, first referring to statute 
and relying there9n in answer to 
show that plaintiff has no cause or 
right of action, cannot successfully 
Invoke legal principle that court will 
not consider otonstltutlonal question 
not raised by pleadings as precluding 
consideration of question, not raised 
in petition, as to unconstitutionality 
of such statute. 

La.—^National Bank of Commerce in 
New Orleans v. Board of Sup’rs of 
Louisiana State University and 
Agricultural and Mechanical Col¬ 
lege, 20 So.2d 264, 206 La. 913. 

laEatters of public oonoeru 

Supreme court may decide consti¬ 
tutional questions even ex mere mo- 
tu where matters of public concern 
are Involved. 

Mo.—State ex reL McMonigle v. 

Spears, 213 S.W*2d 210, 368 Mo. 23. 
N.Y.—Craig v. Board of Education 
of City of New York, 19 N.Y.S.2d 
293, 173 Misc. 969, affirmed 27 N. 
Y.S.2d 993, 262 App.Dlv. 706. 

Tenn.—^Remine v. Knox County, 189 
S.W.2d 811, 182 Tenn. 680. 
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Oral defense to motlou 
Question of constitutionality of 
statute was sufficiently raised from 
the record by orally Interposing de¬ 
fense to motion, without presenta¬ 
tion of any formal pleading. 

RL—State v. Garnetto, 63 A. 2d 777, 
76 R.L 86. 

Objeotloa urged in brief 
Court is entitled to notice issue 
of invalidity of constitutional amend¬ 
ment, although not raised by formal 
plea of plaintiff in response to plea 
of defendant based thereon, where 
it was urged by plaintiff in his brief. 
U.S.—Huff V. Selber. D.QLa., 10 F. 
2d 236. 

Officers in mandamus proceeding 
Where municipal officers do not 
raise constitutional objections to 
statute under which mandamus pro¬ 
ceeding against them as public offi¬ 
cers is brought, court may raise them 
Itself where necessary to proper de¬ 
cision. 

Wis.—State ex rel. School Dist. No. 
9 Town of Eagle Point in Chippe¬ 
wa Coimty V. Kramer, 217 N.W. 
75, 194 Wis. 519—State v. Becker, 
216 N.W. 902, 194 Wis. 464. 

Wyo.—State v. Snyder, 212 P. 771, 
29 Wyo. 199. 

Statute unconstitutional on face 
It has apparently been held that 
the rule that constitutional questions 
will not be passed on unless specifi¬ 
cally called to the attention of the 
court is subject to an exception 
where the statute is clearly uncon¬ 
stitutional on its face. 

Ala.—Gooper v.. Hawkins, 176 So. 
829, 284 Ala. 636. 

Fia.—Van Pelt v. Hilliard, 78 So. 
693, 75 Fla. 792, L.R.A.1918E 639. 
Where issue involves due prooeesy 
technical perfection of pleading must 
not be required and intricate niceties 
may not be allowed to control. 

Miss.—^Musselwhite v. State, 60 So.2d 
807, 215 Miss. 863. 

25. La.—State v. Cormier, 132 So. 
779, 171 La. 1036. 

12 C.J. p 786 note 62. 

Effect of decision of unconstitution¬ 
ality see infra |§ 101, 102. 

26. I^—Harris v. Monroe Building 
& Loan Ass'n, 169 So. 343, 185 La. 
289. 

Limitation of period for attack 

Provision of statute requiring, fil¬ 
ing of . suit attacking: its constitu¬ 
tionality within ninety days after 
date of effect did not preclude , one 
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made by simply instituting' suit based ■ on. the law 
prior to such amendment.27: 

The unconstitutionality of a. statute need not be- 
pleaded with any greater , certainty than, other is¬ 
sues, and the determination whetihef the issue is 
properly presented is to be made by construing Ihe 
pleadings according to the usual methods.^® A con¬ 
stitutional question is raised when the constitution¬ 
ality of a statute is denied on the one side.and as-' 
serted on the o'ther, the one claiming that his rights 


will be- infringed on if the purposes contemplated 
by such Statute are carried out; and the other 
claiming the right to carry out the purposes con¬ 
templated thereby.®* In, accordance with the rules 
stated supra § 94, the allegations must establish, 
that the validity of the statute is directly and nec¬ 
essarily involved in the controversy;*® it must be 
sufficiently alleged that some right is claimed on 
the basis of the invalidity of the statute,** or that 
some actual or immediately, threatened injury or in¬ 
vasion of rights ■will result from its application.** 


from attackinsr its constitutionality 
in suit based on rights under prior 
statute, filed within ninety-day pe¬ 
riod, notwithstanding unconstltutlon- 
allty issue was not specifically rais¬ 
ed until after expiration of period 
since institution of suit indicated a 
refusal to be governed by the terms 
of the statute. 

lia.—Harrts v. Monroe Building & 
Loan Ass*n, supra. 

Where defense is based on a 'stat¬ 
ute it is not n^essary that the Ques¬ 
tion of the constitutionality of the 
statute be spefeiflcally raised by the- 
pleadings, if the court's attention is 
directed to the fact that its validity 
is attacked, and a determlhation of 
the Question is necessary “to‘ a deci¬ 
sion of the case. 

Ky.—McCabe v. Maysvilie, eta, R. 

Co„ 124 S.W. 892, 188 Ky. 674. 
Ind.---Oorpiu d'urlB cited' Marion 
School Tp. of Pike County v. Smith, 
21 N.B.2d 412, 416, 215 Ind. 686. 

27- Mo.—State ex rel, Jacobsmeyer 
V. Thatcher, .88 S.W.2d 187, 337. 
Mo. ’ 1225-U3artright v. McDonald 
County, 5 S.W.2d 64, 819 Mo. 848. 

28- Kan.—Owen ‘ v. Mutual Ben. 

Health & Acc. Ass'n, 233 P.2d 706, 
171 457; appeal dismissed 

' Mutual Ben. Health & Acc. Ass’n 
V. Owen, 72 S.Ct. >660, 342 U.S. 937, 
96 L;Bd. 69*7—Union Pad R. Co. v; 
City of Abilene, 98 P. 224, 78 Kan. 
820. 

29- W.Va.—Ooxpns Juris Quoted in 
State V. Jackson, 121 S.B. 162, 163, 
95 W.V:a. 365. 

12 C.J. p 784 note 36. . 

Allegation as to exemption 
In proceeding to restrain enforce¬ 
ment of state regulatory statute, 
Compldint alleging' that 'plaintiffs 
were engaged in Intersttate comnderce 
and that they eame within, exempt 
tion of statute dld< not attack consti¬ 
tutionality of statute so 'as to te- 
Quire judicial decision ther^n. 
N.T.~RuelIer v*. Department of Agri¬ 
culture and Markets, 299 N.Y.S.- 606, 
164 Mlsa 803.;. : 

InvaUdity of tax 

Allegation that faxes burdened in¬ 
terstate commerce and therefore vio¬ 
lated federal jconstltution was not, 


attack upon constitutionality of stat¬ 
ute under which takes wei« Collected. 
Ga—^American Mills Co. v. Dbyal, 168 
S.B. 603, 174 Ga 631,.. transferred, 

. see, 167 S.E.,312, 46 GaApp...236. 
AUegatioiUi held to raise Question 
Del.—Keller, v. Wilson & Co., lOO A* 
116, 2i Del. ,391. 

30. Mo.—State ex rel. Volker .v, 
Carey,. 136 S.‘W.2d .324, 346 Mo. 

, 811—State ex rel. .Volker v. Kirby, 

. 136 S.W.2d 319, 346 Mb. 801. 

Tex.—Stone v. City of ,Dallas, Civ. 
App., 244 S,W.24 937. . error dis¬ 
missed. , ' ! ’ 

W:Va—Ice v. Putham County Court, 

: 112 S.B. 495, 91 W.Va 272. 

Where, statute has no relation to 
the issues and is. not involved in the 
decision of a suit, the Question of its 
constitutionality cannot be raised by 
■d .mere .allegation that it is invalid 
Ill.—^Dean v. Northern Trust Co., 102 
N.B. 244, 259 IlL 148. 

•Maiutenanoe. of school >. 

; A petition is insuflacient to present 
•Question whether order establishing 
school was Invalid because- it, did 
.not provide for maintenance pf school 
for colored children where it is not 
alleged that there are suflOcient col¬ 
ored'children to maintain a school. 
Miss.—^riTfstees of Walton School v. 
Board of Sup’rs of Covington-Coun¬ 
ty, 76 So. 833, 116 Miss. 117. 

No. oauss .of aotiou 

In action by retail liQuor dealers 
to annul and enjoin enforcement of. 
ordinance which prolfibited sale of 
alcoholic beverages, -trial court did 
;nQt pass on constitutionality of local 
option law when it sustained excep¬ 
tion-of no cause, and no right of ac¬ 
tion. ■ 

La.—^Holland v. PoliCjB Jury of Ver¬ 
non Parish App., 66 ^So.2d 683, 

■ rehearing denied 67 So.2d 717. 

31. Ariz.—Day V. Board of Regents 
of University of Arizona, 36 ’P.2d 
-262, 44 Aria 277. ' 

,D.C.-r^WaIlace v. Ganley, 95 F.2d 864, 
63 App:D.Ci 286. 

Mass.—-Fournier v. Troianello, 127 N. 

: B.2d 167; 

Mich.—General Motors Uorp. v. Read, 

: <293, N.W: • 751; 294 Mich. 668, ISO 
^ A.L.R. .429. i . 
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NT.T.—Gold Sound v. City of New 
York, 89 N.Y.S.2d 860, 195 Misc. 
291—^Lair v, ^rant, 244 N.Y.S. 427, 
i37 Misc. 470. 

N.D.—King v. Baker, 288 N.W. 565, 
.69 N,D. 581, 125 A.L.R 730.. 

Or.—^Red Hawk v. Jolnes, 278 P. 672, 
129 Or. 620. 

W.Vai— Corpus Juris Quoted in State 
V. Jackson, 121 S.B. 162, 163, 96 W. 

, Va. 365. 

Wyo.^-Oorpus JUrlb Quoted in In re 
Gillette Daily Journal, 17 P.2d 665, 
45 Wyo. 173. 

12 C.J. p 784 note 37. 

32. U.S.—^Board of Trade of City of 
: Chicago V. Olsen, Ill., 43 S.Ct 470; 

! 262 U.S. 1, 67 L.Dd. 839—Blair v. 

' U. S., N.Y., 39 S.Ct 468, 260 U.S*, 
273, 63 L.Ed. 979. 

Madison Park Corp. v. Bowles, 

.. Bm.App., 140 F.2d 316—Board of 
Trade of Kansas City v. Milligan, 
C.C.A.MO., 90 F.2d 866, certiqrari 
denied 68 S.Ct 40, 302 U.S. 710, 82 
L.Ed. 23—^Kansan Gas & Electric 
Co. V. City of Independence, Elan., 
C.C.A.Kan., 79 F.2d 32, 100 A.L.R. 
1479, rehearing denied 79 F.2d 638. 
t Hess v. Mullaney, D.C.Alaska, 102 
P.Supp. 430, affirmed, C.A., 213 F. 

. 2d 635, certiorari denied Hess v. 

Dewey, 75 S.Ct. 60, 348 U.S. 836, 

' 99 L.Ed.- 

Ariz.—^Day v. Board of Regents, of 
- University of Arizona, 36 P.2d 262, 
44 Ariz. 277. 

Cal.—^Neslen v. Board of Health, 160 
.P.2d 862, 70 Cal.App.2d 202—Platt 
V. Phllbrick, 47 P.2d 302,. 8 CaLApp. 
2d 27. 

iFla.—Smith v. Ervin, 64 So.2d 166— 
Hays V. City of Tampa, 164 So. 

; 687, 114 Fla. 622. 

Ga.—^Bainbridge Farm Co. v. Bow- 

• er, *21 S.E.2d 224, 194 Ga. 804— 
,.Witherow v. Board of Drainage 

Conorrs of Powder Springs Creek 
f Drainage Dist No. 2, 117 S.B. 329, 
166 Ga. 476. 

Idaho.—Corpus Juris died in In re 

• Brainard, 39 P.2d 769, 772, 65 Idaho 

• 158. 

Ky.—Carl v. Thiel. 277 S.W. 486, 211 
Ky; 828—Lajces v. Goodloe, 242 S. 

; W, 632, 195 Ky. 240. 

.liiasa-^eneral Outdoor Adveirtislng 
' Co. V. Department of Public Works, 

. .133 N.E: 799, .289 Mass. 149, appear 
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Specificity of vUegation. To warrant the court in | its invalidity must be distinctly pointed out,33 and 
declaring the statute or administrative action void, | 


dismissed General Outdoor Adver¬ 
tising Co. V. Callahan, 56 S.Ct 
495, .297 U.S. 725, 80 L.Ed. 1008, 
General Outdoor . Advertising Co. 
V. Hoar,. 66 S.Ct 495, 29T U.S. 725, 
80 Li.B<i 1008, and Brink v. Cal¬ 
lahan, 56 act. 496, 297 U.S. 725, 
80 L..Ed. 1008. 

Minn.—^Eldr^ v. Division of Employ¬ 
ment and Security, Department of 
Social Security, 295 N.W. 412, 209 
Minn. 58. 

Mont—^Merchants* "IfTat Bank of 
Glendive v. DaWson-County, 19 P. 
2d 892, 93 Mont 310. 

N.’lT.—Headley v. City of Rochester, 
5 lsr.E.2d 198, 272 NT.Y. l97. 

Romig V. Weld, 87 N;-T.S:2d 580, 

• 194 Misc. 783, affirmed in part re¬ 

versed .in part on other pounds 
95 N.T.aSd 5,71, 276 AppDiv. 514. 
N.C.—iStardy v. Burroughs, 182 S.B. 
926, 208 NT.C. 699—Inscoe v. Boone, i 
182 S.E. 926, 202 N.C. 698—Hill v. 
Board of Com’ra of Qreene County, 
182 S.E.* 709, 209 N.C. 4—Sprunt 
V. Hewlett 182 S,E. 665, 208 N.C. 
695—Newman vi Watkins, 182 S. 
E. 463, 208 N.C 676—Matthew's v. 
Town of Blowing Rock, 177 S.B. 
429, 207 N.C. 460-^Latham v. Har¬ 
ris, 139 S.E. 773, 194 N.a 802. 

S.D.—Ward v. Dakota Electric Co., 
231 N.W. 943, 67 S.D. 234—Rowe V. 
Stanley County, 219 N.W. 122, 62 
S.D. 616. 

Wash,—Ajax v. Gregory, 82 P.2d 660, 

.. 177 Wash. 465. 

W-Va.—White v. City of Charleston, 
121 S,E. 706, 98 W.Va. 143—Ooj®xis 
Juris ciuoted In State v.‘Jackson, 
121 S.B. 162, 163, 95 W.Va. 365. 
Wyo..T—Corpus Juris quoted in In re 
Gillette Dally Journal. 17 P.2d 666, 
46 Wyo. 178. 

12 C.J. p 784 note 38. 

/ 

Obligations of stock oontsaot ' 

; Where neither charter of foreign 
corporation nor laws in effect when 
stock Issued aye shown, claim 
subsequent statute authorizing as¬ 
sessments; intpaired obligation of 
stoc]^oId6rs^ contract was without 
.support. ' 

■ Minn.—Security State Bank of Dil¬ 
lon, Mont., V. Sharpe, 212 N.W. 801, 

. 170 Minn. 454. . , 

Presioupaons in proceeding ■ 

Supreme court would not deters 
mine constitutionality of statute pro¬ 
viding for certain administrative pro¬ 
ceeding, because of rules of evidence 
and presumptions established theref 
. in, in absence of allegation as to ac¬ 
tual effect of presumptions with re^ 

' lation to complainant’s operations. 
U.S.—Anniston Mfg. Co. v. Davis, 
'Ala., 67 S.‘Ct .816, 801 U.R 837; 81 
L.Ed. ’, 1443, rehearing denied. 'An¬ 
niston Mfg; 'Co. V, Davis, 68 S.Ct 
8, 302 U.S. "772;'82 D.Bd. 699. 


Boubt as to existence of interest 
Where each of two litigants agree 
and inform the court that they have 
doubts aLs to their having an interest 
in the deterinination of the constitu¬ 
tionality* of the statute, the* court 
will not consider the question. 

La.—^Ity of New Orleans v. Damer- 
on, 89 So. 686, 149 La. 636. 

Personal intwest 

Constitutionality of legislation may 
not be questioned by one who fails 
to show in his complaint that he has 
some personal interest in the situa¬ 
tion other than that shared in com¬ 
mon by other members of the public, 
S,C.—Culbertson v. Blatt, 9 S.B.2d 
218, 194 S.C. 106. 

33. U.S.—Fleming v. A. EL Belo 
Corp., aC.A.Tex., 121 P.2d 207, af¬ 
firmed 62 act. 1228, 316 U.a 624, 
86 L.Ed. 1716, rehearing denied 63 
S.Ct 76, 317 U.S. 706, 87 L.Bd. 663, 
Jacobs V. Peavy-Wilson Lumber 
Co., D.CLa., S3 F.Supp. 206. 

Ala.—Oorpns Juris cited in Cooper 
V. Hhwkihs, 176 So.. 329, 330, 234 
Ala. 686. 

Fla-—Jackson .Lumber . Co. v. Walton 
County, 116 So. 771, 95 Fla.- 682, 
appeal dismissed 49 S.Ct. 338, 73 
L.Bd. 1011. 

Ga.—Smith v. Brogan, 63 aE.2d 647, 
" 207 Ga. 642—^Manufacturers 'frust 
Co. V. Wilby-Kincey Service Corp., 
49 S.E.2d 614, 204 Ga. 278, appeal 
transferred| see, 60 S.E.2d 807,' 78 | 
■ Ga.App. 151—^Price v. Btate, 42 S.B. | 
2d 728,'202 Ga. 205, appeal trans¬ 
ferred, see, 45 S.E.2d 96, 76 Ga.App. 

- 106—Stegall v. Southwest Georgia 
Regional Housing Authoi4ty, 80 S. 
E.2d 196, 197 Ga. 671—Lee v. City 
of Atlanta, 29 S.E.2d 774, 197 Ga 

- 618—Emerson v. Southwest Geor¬ 
gia Regional Housing Authority, 27 
SD.2d 834, 196 Ga 676—Kirkland 
V. Employers Liability Assur. 
Corp., 24 S.E.2d 676, . 195 Ga 402, 

. transferred, see, 26 S.E.2d 723, 69 
GaApp. .433;—^Jones v. State, 10 S. 
E.2d 3^4, 190 Ga 654, transferred, 
see, isr S.E.2d 462, 64 GaApp. 876 
—Montgomery & Atlanta Freight 
Lines V. Georgia Public Service 
Commission, 166 S.E. 200, 176 Ga 
*826. 

* ' Anthony v. City of Actlanta, 18 S. 
B.2d 81, 66 GaApp. 604—^Browh v. 
City of Valdosta, 172 S.E. = 72, 48 
. GaApp. 125. 

Idaho.—Ck>zpu8 Juris quoted in In re 
Brainard, 89 P.2d 769, 772, 55 Idaho 

■’'•168.’ 

IIL—Orton Crane & Shovel Co. y. Fed- 
er^^ReseiVe Bank of Chicago, 99 
NE.2dl4, 409 lU. 285, appeal trans¬ 
ferred, see, 102 N.B.2a 663,^346 lU. 
App. 284—Hillmer V. Chicago Bank 
of- Commerce, 38 N.E.2d 761, 878 liL 
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449, transferred, see, 46 NJBi;2d 65, 
316 Ill. 446. 

Ind.—Curry v. Maynard, 88 N.B,2d 
782, 227 fnd. 46. 

Iowa—State v. Woitha, 287 N.W. 99, 
227 Iowa 1, 123 A.L.R. 884—Loftus 
V. Department of Agriculture of 
Iowa, 232 N.W. 412, 211 Iowa 666, 
appeal dismissed 51 S.Ct. 647, 283 

U. S. 809, 75 L.Bd. 1427. 

Kan.—^Burke v. State Board of Can¬ 
vassers. 107 P,2d'787, 162 Kan. 860. 
La-r-A. Sulka & Co. V. City of ’New 
Orleans, 23 So.2d 224, 208 La. 585-^ 
City of New Orleans v. Plotkin, 17 
So.2d 719, 205 La 490—Ricks v. 
Close, 9 So.2d 534, 201. La 242— 
State V. Great Atlantic & Pacific 
Tea Co., 183 So. 219, 190 La 925, 
certiorari denied Great Atlantic 8b 
Pacific Tea Go. v. State of Louisi¬ 
ana 69 S.Ct. 108, 805 U.S. 637, 83 
L.Bd. 410—^Ward v. Leche, 179 So. 
62, 189 La 113—City of Shreveport 

V. Pedro, 127 So. 865, 170 La SSI- 
State V. Hudson, 110 So. 749, 162 
La 543. 

Merrett V. Shreveport Municipal 
Fire and Police Civil Service Board, 
App., 72 So.’2d 619. 

S.C.—State V. Taylor, 77 S.B.2d 196, 
223 S.C. 626. 

Wis.—^Folding Furniture Works v. 
Wisconsin I^abor Relations ■ Board, 
285 N.W. 861, 232 Wis. 170, rehear¬ 
ing denied 286 N.W^ 875, 232 Wla 
170. - 

Wyo.—Salt Creek Transp. Co. v. Pub¬ 
lic Service Commission of. Wyo¬ 
ming, 263 P. 621, 87 Wyo. 488:. 

12 aj. p 786 note 66. . 

Advisory opialbu 

In rendering opinion with respect 
to validity of contemplated legisla¬ 
tion at request of house of represent¬ 
atives, supreme court would not con¬ 
sider complijmce of bll^ with respect 
to constitutional provision relating to 
form of laws where Inquiry was not 
directed to any specific feature of 
bilL ' 

Ala—^In re'Opinion of the Justices, 
41 So.2d 761, 252 Ala 465. 

BesignatioxL of partionlar statute 

(1) . To raise the question of con¬ 
stitutionality, the' particular statute 
challenged must be expressly des¬ 
ignated. 

Ga-^Loftln v. Southern Sec. Co., 134 
S.B. 760, 162 Ga 780. 

Elbert , Sales Co. v. Granite City 
Bank, 192 S.E. 66^ 63 GaApp. 835. 

(2) So ah allegation that all acts, 
laws, ordinances, and resolutions un¬ 
der which it Is sought to expropriate 
complainant’s property are In viola¬ 
tion of the due process clause ofx: the 
federal Constitution is too vaghe to 
raise such issue. ' 

Lia—City of Shreve^port v. Pedro,* 127 
So. 865,' 170 La^ 86L - : t 
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or vague and mdefinite,^®-^® attacks on 
a statute will not be considered. Also, a constitu¬ 
tional question is not raised by statements of legal 

conclusions.3^16 ‘ 


One who allegfes that a statute is unconstitutional 
must ordinarily point out the specific constitutional 
provision that is violated by it^^ It has been held 


designation of partlonlar provision 
of statute 

(1) Complaint generally attacking 
constitutionality of , statute with nu¬ 
merous independent provisions is not 
sufficiently definite or specific as to 
portion of the statute challenged to 
invoke court's consideration. 

Ga.—Glover v. City of Rome, 160 S. 

£3. 249. 178 Ga. 239. 

Ill.—Briggs V. Cummins, 126 N.lJ.2d 
. 208, 6 IlLApp.2d 512. 

S.D.—Kirby v. Berdahl, 209 N.W. 646, 
50 S.D. 293. 

12 C.J. p 785 note 55 [b]. 

(2) It has been held, however, that 
where trial court treated portions of 
criminal statute dlsjtLnctlvely, and 
defendant accepted such construction, 
defendant's contention of unconstitu¬ 
tionality applied to each of separate 
clausea 

U.S.—Stromberg v. People of State of 
California, 61 S.Ct. 682, 283 U.S. 
859, 75 L.Ed. 1117, 73 A.U.R. 1484. 
N.T.—People v. Altman, 271 N.Y.S. 

994. 241 App.Div. 858. 

Entire statute challenged 
Where the constitutionality of a 
statute is challenged as a whole, the 
attack must fail unless the statute is 
Invalid in every part for some reason 
alleged. « 

Ga.—Flynn v. State, 74 S,E,2d 461, 
209 Ga. 619, appeal transferred, 
see, 76 S.B.2d 88, 88 GaA.pp. 62— 
Franklin v. Harper, 55 S.E.2d 221, 
206 Ga. 779, appeal dismissed 70 
act. 804, 839 U.S. 946, 94 L.Ed. 
1362—Williams v. Ragsdale, 63 S. 
E.2d 389, 205 Ga. 274—^Blrasner v. 
Rutledge, 49 S.E.2d 864, 204 Ga. 
880—Stegall v. Southwest Georgia 
Housing Authority, 80 S.E.2d 196, 
197 Ga. 571—Miller v. Head,. 198 S. 
E. 680, 186 Ga. 694—^Atlantic Loan 
Co. V. Peterson, 182 S.E. 15, 181 
Ga. 266—^Dade County v. State, 39 
S.E.2d 473, 201 Ga, 241. 

Question held not raised 
U.a— Pigott V. Detroit, T. & I. R. 
Co., aAMlch., 221 F:2d 786—Hud¬ 
son Motor Car Co. v. City of De¬ 
troit, aaAMich., 186 P.2d 674. 

U. a V. Kusche, D.C.Cal., 66 F. 
Supp. 201. 

Ark.—^Moore v. Long Prairie Levee 
Dlst, 239 S.W. 880, 163 Aifc 86. 
CaX—Johnson v. State Bar of Cali¬ 
fornia, 62 P.2d 928, 4 CaL2d 744. 
Ga,—Estes v. Jones, 44 S.E.2d 660, 
202 Ga. 749. 

HL—Lutkus V. Department of Fi¬ 
nance, 52 NJEI.2d 804, 885 IlL 221— 

’ .Komorowski v. Boston Store of 
Chicago, 173 N.E. 189, 341 Ill. 126. 
Masa—Merit Oil Ca v. Director of 
Division of Necessaries of Life, 
ii N.B.2d 529, 319 Mass. 30L 


Mo.—City of Higglnsvllle ex reL and 
to Use of Kasco, Inc., v. Alton R 
Co.. 171 aw.2d 796, 237 Mo.APP. 
1204. 

When Illegal action by an official 
in administration of a valid statute 
is charged, it should be properly al¬ 
leged and duly proved, or proof of¬ 
fered according to proper mode of 
procedure. 

Fla,—^BEasmes v. State, 72 So. 180, 71 
Fla, 685. 

33.5 Ga,—Stegall v. Southwest Geor¬ 
gia Regional Housing Authority, 30 
S.E.2d 196, 197 Ga, 571. 

Roadway Exp. v. Jackson, 48 S. 
E.2d 691, 77 Ga,App. 341. 
m. —Jewel Tea Co. v. Rowe, 111 N.B. 
2d 568, 414 Ill. 495. 

Kan.—^Burke v. State Board of Can¬ 
vassers, 107 P.2d 787, 162 Kan. 860. 
La,—Cliveden Planting Co. v. Town 
of Lake Providence, 47 So.2d 23, 217 
T ifit* 621. 

Mo.—^Baker v. Baker, App., 274 S.W, 
2d 322. 

S.C.—State V. Taylor, 77 S.E.2d 195, 
223 S.C. 626. 

33J.0 Ga,—Price v. State, 42 S.B.2d 
728, 202 Ga, 206, appeal transferred, 
see, 45 S.E.2d 96, 76 Ga,App. 105— 
Dade County v. State, 39 S.E.2d 473, 
201 Ga. 241—Stegall v. Southwest 
Georgia Regional Housing Author¬ 
ity, 30 S.B.2d 196, 197 Geu 671— 
Jones V. State, 10 S.E.2d 394, .190 
Ga, 664, transferred, see, IS S.E.2d 
462, 64 Ga.App. 87-6—^Abel v. State, 
10 .S.E.2d 198, 190 Ga, 661. 

Anthony v. City of Atlanta, 18 S. 
E.2d 81, 66 Ga,App. 604. 

Ill-—^Briggs. V. Cummins, 126 N.E.2d 
208, 5 IH.App,2d 512. 

La,—Olivedell Planting Co. v. Town 
of Lake Providence, 47 So.2d 23} 
217 La. 621—City of New Orleans 
V. Plotkin, 17 Sn.2d 719, 205 La, 490. 

Allegatioiis held not definite 
U.S.—Stembridge v. State of Georgia, 
72 S.Ct. 834, 343 U.S. 541, 96 L.Ed. 
1130. 

Mere suggestions insufficient 

(1) Constitutional questions: are 
not to be entertained on dubious pres¬ 
entations, or when the presentation 
reasonably may be taken as not in¬ 
tended to put them forward squarely 
and inescapably. 

U.S.—Aircraft & l>iesel Equipment 
Corp. V. Hlrsch, App.D.C., 67 S.Ct. 
1498, 331 U.S. 762, 91 L.Bd. 1796. 

(2) Court was not required to der 
cide constitutional question. raised by 
mere suggestion that act was uncon¬ 
stitutional as delegation of tax levy¬ 
ing power to board created by. ap- 

.33,6 


pointment, since court would pre¬ 
sume that statute was constitutional. 
Nev.—State ex rel. City of Las Vegas 
V. Clark County, 83 P.2d 1050, 58 
Nev. 469. 

irntil a olear» definite^ and specific 
attack is made on constitutionality of 
an act as a whole, or on the constitu¬ 
tionality of a specifically pointed out 
part or parts of the act, the supreme 
court must decline to deal with its 
validity. 

Ga.—^Plynn v. State, 74 S.B.2d 461, 
209 Ga. 519, appeal transferred, see, 
76 S.E.2d 38, 88 GaJlpp. 52. 

33.15 La.—^Nassar v. Board of 
Com'rs for Pontchartrain Levee 
Diet, 36 So.2d 761, 214 La, 214. 

Merrett v. Shreveport Municipal 
Fire and Police Civil Service Bd., 
App., 72 So.2d 619. 

Mo.—^Baker v. Baker, App., 274 S.W. 
2d 322. 

Conolusion. of law 
An allegation to effect that a whole 
act is unconstitutional would be a 
conclusion of law and not a statement 
of fact, and would not be necessary 
in a petition attacking constitutional¬ 
ity of an act. 

La,—Stewart v. Stanley, 5 So.2d 631, 
199 La, 146. 

34. U.S.—^EEitagawa v. Shipman, C 
C.A,Hawaii, 54 F.2d 313, certiorari 
denied 62 S.Ct. 496, 286 U.S. 643, 
76 L.Ed. 1281, and Mana Transp. 
Co. V. Shipman, 62 S.Ct. 496, 286 
. U.S. 643, 76 L.Ed. 1281. 

Ga,—Flynn v. State, 74 S.E.2d 461. 
209 Ga, 519, appeal transferred, see, 
76 S.E.2d 38, 88 Ga.App. 52—Smith 
V. Brogan, 63 S.E,2d 647, 207 Ga, 
642—^Manufacturers Trust Co. v, 
Wilby-EUncey Service Corp., 49 S. 
E.2d 514, 204 Ga, 273, appeal trans¬ 
ferred, see, 50 S.B.2d 807, 7$ Ga. 
App. 161—^Price v. State, 42 S.R 
2d 728, 202 Ga, 205, appeal trans¬ 
ferred, see, 45 S.B.2d 96, 76 Ga, 
App. 106—^Dade Coimty v. State, 
39 S.E.2d 478, 201 Ga, 241—Ste¬ 
gall V. Southwest Georgia Regional 
Housing Authority, 30 S.E.2d 196, 
197 Ga, 671—^Lee v. City of Atlanta, 
29 S.B.2d 774, 197 Ga, 518—Emer¬ 
son V, Southwest Georgia Region¬ 
al Housing Authority, 27 S.E.2d 
834, 19*6 Ga, 676—^Kirkland v. Em¬ 
ployers Liability Assur. Corp., 24 
S.E.2d 676, 195 Ga, 402, transferred, 

. see, 25 S.E.2d 723, 69 Oe,App. 433 
—^Huiet V. Dayan, 21 S.B.2d 423, 
194 Ga, 250, transferred, see, 24 
S.E.2d 728. 69 Ga,App. 81—Abel v, 

, State, 10 S.E.2d 198, 190 Ga, 651— 
Family Finance Co. v. Allman- 163 
S.E. 143, 174 Ga, 467-~Glover v. 



16 C.J.S. CONSHTUnONAL LAW §96 


City of Kome» IGO 8.B, 249, 178 Gsu 
230—Inlow V. State, 147 S.B. 881, 
16$ Ga. 877, transferred, see, 148 
S.E. 766, 40 Ga^pp. 97—^Loftin v. 
Southern Sec. Co., 134 S.B. 760, 162 
Ga. 780—City of Macon v. Ander- 
«on, 117 S.E. 763, 156 Ga. 607, er¬ 
ror dismissed Anderson v. City of 
Macon, 46 S.Ct. 12, 269 U.S. 692, 
70 LuEd. 429—Wadley v. McCom- 
xnon, 114 S.E. 867, 154 Ga« 420—~ 
Eohbs V. Bullard, 101 S.E. 122, 149 
Ga. 668—Gunn V. Atwell, 96 S.E; 2, 
148 Ga. 187. 

Anthony v. City of Atlanta, 18 
S.E.2d 81, *66 Ga.App. 604 —LtSi Hatte 

V. Walton, 184 S.B. 742, 63 Ga.App. 
6—^Brown v. City of Valdosta, 172 
S.E. 72, 48 Gra.App. 126—Eumas v. 
Bamesville Bank, 14$ S.E. 794, 38 
Ga.App. 293—^Iiawrence v. State, 
129 S.E. 11, 34 Ga.App. 237. 

Idaho.—Corpus Jtixls quoted In In re 
Brainard, 89 P.2d 769, 772, 66 Idaho 
163. 

Ind.— corpus Juris Seoirodnni cited in 
Prunk V. Indianapolis Redevelop¬ 
ment Commission of Dept, of Re¬ 
development of City of Indianapo¬ 
lis, 93 N.E.2d 171, 174, 228 Ind. 679, 
appeal dismissed 71 S.Ct 576, 840 

U. S. 960, 96 L.Bd. 685—Luttrell v. i 
State, 183 N.E. 318, 204 Ind. 116— 
State V. Morris, 166 N.E. 198, 199 
Ind. 78—Manley v. State. 149 N.E. 
61, 196 Ihd. 629—Wrigrht v. House, 
121 N.E. 483, 188 Ind. 247—Sim¬ 
mons V. Simmons, 116 N.E. 49, 186 
Ind, 675. 

Iowa.—^Peverill v. Board of Sup’rs of 
Black Hawk County, 206 N.W. 
643, 201 Iowa 1060. 

Ky.—^District Board of Tuberculosis 
Sanatorium Trustees for Payette 
County V. City of Lexingrton, 12 S. 

W. 2d 348, 227 Ky. 7. 

La.—Creel v. Creel, 49 Sp.2d 617, 218 
La. 882—Olivedell Planting: Co. v. 
Town of Lake Providence, 47 So.2d 
28, 217 La. 621—Pugh v. Police 
Jury of Livingston Parish, 200 So. 
460, 196 La. 1026-^tate ex rel. 
Paquette v. Board of Pharmacy of 
La., 188 So. 697, 192 La. 561—State 

V. Rosborough, 94 So. 868, 162 La. 
946. 

Mich.—^Huron-Clintoa Metropolitan 

Authority V. Boards of Sup’rs of 
Wayne, Washtenaw, Livingston, 
Oakland and Macomb Counties, 1 
N.W.2d 430, 800 Mich. 1—Iii rei 
Brewster Street Housing Site in 
City of Detroit, 289 N.W 493. 291 
Mich. 313—Corpus Juris cited tn 
McBride v. Jacob, 147 N.W. 1007, | 
291 mdb, 625. 

Mo.—State V. Bums, 1T2 S.W.2d 269,: 
861 Mo. 168—State ex reL Kenosha > 
Auto Transport Oorp. v. Planigan, 
169 S.W.2d 698, 849 .Mo. 64—^te' 
ex rel. Karbe v. Bader, 78 S.W.2d| 
886, 386 Mo. 269—^Corpus Juris ctt« 
<ed in Hohlstein v. St. Louis Roofing! 
Co., 42 S.W.2d 6.78, 679, 828. Mb.: 

UCJLB.^22 


899—City of St. Louis v. South- 
combe, 8 S.W.2d 1001,* 820 Mo. 866 
—State V. Lofton. 1 S.W.2d 880— 
Schuler v. Nolte, 286 S.W. 601, 316 
Mo. 84—State v. Richardson, 267 
S.W. 841—State v. McNabh, 267 
S.W. 606—Corpus Juris cited in 
State V. Hale, 248 S.W. 958, 969— 
State V. Swift & Co., 195 S.W. 996, 
270 Mo. 694. 

Baker v. Baker, App., 274 S.W.2d 
322—^Bormann v. City of Richmond 
Heights, App., 213 S.W.2d 249— 
City of St. Charles v. Union Elec¬ 
tric Co. of Mo., App., 185 S.W.2d 
297—^Bx parte Dillon, App., 96 S. 

W.2d 1096—First Nat. Bank v. 
Poster, App., 271 S.W. 636. 

N.M.—State ex rel. Hannah v. Armi¬ 
jo. 28 P.2d 511. 38 N.M. 73. | 

N.D.—State ex reL Rausch v. Amer¬ 
ada Petroleum Corp., 49 N.W.2d 14, 
78 N.D. 247—State v. Schmidt, 10 N. 
W.2d 868, 72 NJD. 719—State ex rel. 
Sathre v. Board of University and 
School Lands of North Dakota, 262 
N.W. 60. 66 N.D. 687—Baird v. 
Rask, 234 N.W. 661. 60 N.D. 482— 
State V. Ligaarden, 230 N.W. 729, 
69 N.D. 475, 70 A.L.R. 126. 

KI.—American Textile Co. v. De An¬ 
gelo, 116 A.2d 349—Gradilone v. 
Superior Court, 87 A.2d 497, 79 R. 
L 266—Kane v. Lapre, 83 A.2d 218, 
69 R.I. 830—^Thayer Amusement 
Corp. V. Moulton, 7 A.2d 682, 63 
R.I. 182, 124 A.L.R. 236—Creditors* 
Service Corporation v. Cummings, 
190 A. 2, 67 R.I. 291—Gorham v. 
Robinson, 186 A. 832, 67 R.I. 1. 
Va.—Goodwin v. Snidow, 142 S.B. 
423, 160 Va. 64—Moore v. Pullem, 
142 S.E. 416, 160 Va. 174. 

Wyo.—^Hanson v. Town of Greybull, 
183 P,2d 898, 63 Wyo. 467—Riverton 
Valley Drainage Dist. y. Board of 
Com’rs of Fremont County, 74 P. 
2d 871, 62 Wyo. 386, 114 A.L.R. 
1093—Cuthbertson v. Union Pac. 
Coal Co., 62 P.2d 811, 60 Wyo. 441 
—Salt Creek Transp. Co. v. Pub¬ 
lic Service Commission of Wyo¬ 
ming. 263 P. 621, 37 Wyo. 488— 
Corpus Juris cited in Zancanelll v. 
Central Coal & Coke Co., 178 P. 
981, 983, 25 Wyo. 611. 

12 C.J. p 786 note 66. 

Beasoas for rule 

. <1) **The Legislature exercises the 
entire legislative power of the state, 
except in so far as some limitation 
has been imposed by the State Con¬ 
stitution, and . . . therefore, for 
successfully assailing the constitu¬ 
tionality of any statute, it is neces¬ 
sary to point out some particular 
provision of the Constitution which 
has taken away from the Legislature 
the power to pass it.” 

La.—State v. Arthur Duvic’s Sons, 
170 So. 23, 25, 185 La 647. 

(2) Other reasons for rule see 12 
C<J. p 786 note 83 [aj. 
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Allegations hold insuAciont 

(1) That a named statute is "un¬ 
constitutional and void.” 

Ga—W. B. Pcu-ham & Co. v. Potts- 
Thompson Liquor Co., 56 S.E. 4*60, 
127 Ga 303. 

(2) That statute Is arbitrary and 
unreasonable exercise of state's po¬ 
lice power. 

Ga—^Family Finance Co. v. AJlman, 
163 S.B. 143, 174 Ga 467. 

(3) That law is class legislation, 
authorizes exorbitant Interest, and 
thereby deprives plaintiffs of equal 
protection. 

Ga—^Family Finance Co. v. Allman, 
supra 

(4) Petition alleging violation of 
no particular provision of the con¬ 
stitution and merely charging that 
the law violated terms of constitu¬ 
tion of state and of the United States 
presented no constitutional question. 
Mo.—^Hann v. Fitzgerald, 119 S.W.2d 

808, 342 Mo. 1166. 

AUegatioiis held ninftinlTiglflflif 
In prosecution for violation of or¬ 
dinance, motion to dismiss on ground 
that ordinance violated United States 
constitution, ‘‘Article 6, par. 1805, 
which is in conflict with that section 
of constitution, making one prima 
facie guilty of crime • • . and 

thereby taking his rights without 
any due process of law”, was mean¬ 
ingless there being no such section 
of the constitution, and denial of 
motion was not error. 

Ga.—Anderson v. City of Valdosta, 
34 S.E.2d 902, 72 Ga.App. 703. 

Defect apparent on. face of statute 
It was unnecessary, however, to 
allege that statute was void because 
of arbitrary discrimination where de¬ 
fect appeared on face of statute. 
Miss.—^Miller v. Columbus & G. Ry. 
Co., 122 So. 366, 164 Miss. 317, fol¬ 
lowed in Columbus & G. R. Co. v. 
Miller, 127 So. 784, reversed on 
other grounds 51 S.Ct. 392, 283 U. 
S. 96, 76 L.Ed. 861. 

Other provisions not raised 

(1) Where a statute is assailed as 
being in conflict with one constitu¬ 
tional provision, the court will not 
consider whether the statute violates 
other provisions. 

Ind.—Simmons v. Simmons, 116 N.E. 
49, 186 Ind. 575—Haun v. State, 
108 N.E. 619, 183 Ind. 163. 

Pa.—Clark v. Beamish, 169 A. 130, 
313 Pa. 66. 

12 O.J. p 786 note 56 [a]. 

. (2) So an objection that the 
searching of defendant’s automobile 
and seizing of liquor therein without 
a search warrant violated his consti¬ 
tutional rights against unreasonable 
search and seizure does not raise 
the objection that thereby accused 
was compelled to give evidence 
against himself, contrary to the con¬ 
stitution* 
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that a ,general reference to such provision, disdos- 
ing it with reasonable certainty,35 or an allegation 
calling attention to the particular right guar^teed 
by the constitution,3 5 is sufficient, ^d that it is not 
necessary to set out the sections of the constitution 
violated, or to refer to* them by their numbers ;3 
but other courts require a more specific designa- 
tion.38 A failure sttffidently to designate the con¬ 
stitutional provision violated may be overlooked, 


16 aj.s^ 

however, where- consideration of the question, is 
nevertheless advisable in view of its public im¬ 
portance and arguments and authorities have been 
fully presented.33 , 

Manner of violafion. The party attacking the 
statute must also indicate in what manner or respect 
the statute or regulation violates the provision in¬ 
voked,^® and the facts relied on to show the un- 


Tenn.—^Hughes v. State, 238 S.W. 588, 

145 Tenn. 544, 20 A.Li.R. 644. 
Question lieUL not soffloiently raised 
La.—City of New Orleans v.. Plotkin, 

17 So.2d 719, 206 La. 490. 

Mo.—State v. Day-Brlte Lighting. 240 
S:W.2d 886, 3'62 Mo. 299, affirmed 
Day-Brite Lighting v. State of Mo., 
72 S.Ct. 405, 342 U.S. 421, 96 L. 
Ed. 469, rehearing denied 72 S.Ct 
674, 843 tr.S. 921, 96 LJBd. 1834— 
State V. Wilson, 238 S.W.2d 686, 
361 Mo. 78. 

R.I.—Haigh v. State Bd. of Hair¬ 
dressing, 68 A-2d 926, 74 R.I. 106. 

35. Mich.—McBride v. Jacob, 16t N. 
W. 1007, 201 Mich. 526. 

12 C.J. p 785 note 67. 

36. Ga.—^Buchanaji v. Heath, 80 S.B. 
2d 393, 210 Ga. 410. 

Tenn.—Hughes v. State, 238 S.W. 688, 

146 Tenn. 644, 20 A.L,B. 644. 

37- Mo.—State v. St Louis Ct of 
App., 10 S.W. 874, 97 Mo, 276. 

Tenn.—Hughes v. State, 238 S.W. 

588, 145. Tenn. 644, 20 A.L*R. 644. 
38. R.I.— Qradllone v, Superior 

Court 87 A.2d 497, 79 R.L 256— 
Creditors* Service , Corporation v, 
Cummings, 190 A* 2, 10, -57 R.L 
291. - ; 

‘‘Constitutional questions are of 
great importance and shoul4 not be 
presented . • • in uncertain form. 

It. is the duty of the party raising 
the question to make his objections 
in clear and direct language, stating 
separately each specific article, sec¬ 
tion, and clause in the Federal or 
State Constitution that is alleged to 
have been violated.*’ 

RL—Haigh v, Stkte Bd. of Hair¬ 
dressing, 58 A^2d 925, 926, 74 R.L 
106—Creditors* Service Oolrporation 
• V. Cumxhings, 190 A. 2, 10, 67 R.L 
291. ' 

“It is necessary to particularize to 
the fullest eitent possible.** 

R.I.—Gorham v. Robinson, 186 Ai iB82, 
837, 67 RI. 1. 

39^ R.I.—Gorham v. Robinson, su¬ 
pra. 

40. tr.S.—Nashville, C. & St. L. Ry. 
V. Wallace, Tenn., 63 S,Ct. 845, 588 
U.S. 249, 77. L.Ed. 780,. 87 A.L.R 
1181* ' - 
Thomson v. Dana, l).C.Or., 62 
F.2d 759, affirmed 52 S.Ct. 409, 286 
U.S. 629, 76 L.Bd. 925—Owens v. 
Battenfield, C.C.A.Okl., 38 F.2d 763,1 


. certiorari denied 60 S.Ct. 88, 280 
; U.S. 606, 74 L.Ed. 649. 

Caj.—Neslen v. Board of Health, 160 
P.2d 862, 70 Cal.App.2d 202. 
Pla-T—Bannerman v. Catts, 86 So. 
886.' 80 Fla. 170. 

( 3 .^^plynn V- State, 74 S.E.2d 461, 
209 Ga. 619, appeal transferred, see, 
76 S.E.2d 38, 88 Ga.App. 62—Kras- 
ner v. Rutledge, 49 S.B.2d 864, 204 
.Ga.. 880—Manufacturers Trust Co. 
V. Wllby-Klncey Service Corp., 49 
. S.E.2d 614, 204 Ga. 273, appeal 
.transferred, see, 60 S.E.2d 807, 78 
Ga.App. 161—^Price v. State, 42 S. 
B.2d 728. 202 Ga. 206, appeal trans¬ 
ferred, see, 46 S.B.2d 96, 76 Ga.App. 
105—Dade County v. State, 89 S.B. 
2d 473, 201 Ga. 241—Stegall v. 
Southwest Georgia Regional Hous¬ 
ing Authority, 30 S.B.2d 196, 197 
(ja., 671—^Lee v. City of Atlanta, 29 
S.B.2d 774, 197 GL 618-^Klrklahd 
V. Employers Liability Assur. Corp. 
24 S.B.2d .67*6, 196 Ga. 402, trans¬ 
ferred, see, 25 S.E.2d 723, 69 Ga. 
App. 433—Huiet v. Dayan, 21 S.E. 
2d 423, 194 Gsu 250, transferred,' 
see, 24 S.E.2d 728, 69 Ga.App. 81— 
Harris v. State, 12 S.H.2d 64, 191 
. Ga.. 243—^Poole v. Arnold, 2 S.E. 
2d 88, 187 Ga. 734—Scott v. State, 
2 S.E.2d.65, 187 Ga. 702—Williatos 
. V. State, 1 S.B.2d 27, 187 Ga. 416^— 
Rose Theater v. Lilly, 198 S.B. 866, 
186 Ga. 63—Gray v. City of At¬ 
lanta, 189 S.m: 691, 183 . Ga. 730— 
De Kalb County v. Grice, 176 S. 
B. 804, 179 Ga. 458, transferred, 
see, 181 S.B. 708, 61 Ga:App. 887— 

. Montgomery & Atlanta Freight 
• "Lines v. Georgia- Public Service 
Commission, 166 S.B. 200, 176 Ga. 
826—Jordan v..State, 169 S.B. 536, 
172 Ga. 867. . .. 

IlL—Chicago Cosmetic Co. y. City of 
Chicago, 29 N.E.2d .495, . 374 IlL 
t84. .... ; 

Biggs V. Cummins, i|l26 N.B.2d 
208, 5 Ill.App.2d 612. 

Iowa.—Corpiis jiudz Secundum cited 
in. Dickinson, v.. Porter,' 36, N.W.2d 
66, 71,-240 Iowa 893, app^l dis- 
. missed 70 S.Ct 88,. 838 U.S.-843, 94 
.L,Bd.. 616—^Peverill v. Board of 
Sup’rs of Black Hawk County, 206 
_,N.W. 548, .201 Iowa 1060. . 

Mo.—^Hlnes v. Hook, 89 SW;2d 62, 
338 Mo. llf;--State ex rel. Wolfe v. 
Missouri Dental Board, 221 S.W. 70, 
282 Mo. 292. 


Bormann v. City of Richmond 
.Heights, App., 218 S.W.2d 249— 
City of St. Charles v. Union Elec¬ 
tric Co. of Mo., App., 186 S.W.2d 
297—^Bx parte Dillon, App., 96 S. 
W.2d 1096. 

N.M.—^Hutchens v. Jaxjkson, 23 P.2d 
866, 87 N.M. 825. 

Vyyo.—^Zancanelli v. Central Coal & 
Coke Co., 178 P. 981. 25 Wyo. 611. 
AUegatloiis held sufflcieiLt to state 
cause of action based on infringe¬ 
ment of constitutional rights. 

U.S.—^Borden*s Farm Products Co. v. 
Baldwih, N.Y., 65 S.Ct. 187, 293 
U.S. 194, 79 L.Ed. 281, mandate 
granted 56 S.Ct. 239. 

McCollum V. Masefield, D.C.Cal., 
130 F.Supp. 112—^Davis V. Cook, D. 
C.Ga.. 66 F.Supp. 1004. 

Allegations held insuffici^t to pre¬ 
sent question 

Ga.—Smith V. Brogan^ •OS S.B.2d 647, 
207 Ga. 642—^Estes v. Jones, 44 S. 
E.2d 560, 202 Ga. 749. 

Due process and equal protection 

(1) Mere general allegation that 
statute is repugnant to due process 
and equal protection clauses of the 
Fou^e^th Amendment is insufficient 
to state cause of action to restrain 
enforcement of statute or adminis¬ 
trative order thereunder. 

U.S.—^Borden's Farm Products Co. v. 
Baldwin, N.T., 65 S.Ct 187, 293 

U. S. 194, 79 L.Bd. 281, mandate 
granted 56 S.Ct. 239. 

Ill.—.People V. Witt, 68 N.B.2d 731, 
894 m. 406, certiorari denied 67 S. 
Ct 482, 329 U.S. 797, 91 L.Ed. 682. 

(2) One Invoking such amendment 
must point out specifically what 
specific right of property is affected 
and why its use and enjoyment may 
not be regulated. 

U.S.—^Denver Union Stock Yard Co. 

V. U, S., D.C.C 0 I 0 ., 21 F.Supp. 83— 
U. S. Building & Loan Ass*n v. Mc¬ 
Clelland, D.C.C 0 I 0 ., 6 F.Supp. 299. 
(8) in prosecution of negro for 

murder, affidavits which by the stip¬ 
ulation of the state were to be taken 
an probf, .and were uncontroverted, 
sufficed td show a systei^tic and ar¬ 
bitrary exclusion of negiroes from the 
jury lists solely because of their race 
or colqr, and constituted a denial of 
the equal protection of the laws gu^ 
anteed" to petitioner by the Four¬ 
teenth Amendment. 
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constitutionality of the enactment must be made 
clearly to appear.^! 

Reexamination of question. Where the constitu¬ 
tionality of a statute has often been passed on, the 
question will not be reexamined where no special 
reason is assigned why the statute is unconstitu- 
tional.^^ 
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l.' Time and Mode of Raising Question 

Subject to some quallficatiohs, It Is the general rule 
that questions with respect to the constitutionality of an 
act must be raised at the earliest opportunity consistent 
with good pleading and orderly procedure. 

While in considering a question with respect to 
the constitutionality of an act it is the duty of the 
court to exercise some discretion in determining 
the time when it shall be presented, it is the gen¬ 


ii. S.—^Hale V. Commonwealth of Ken¬ 
tucky, Ky., 68 S.Ct 753, 803 U.S. 
6X3, 82 KEd. 1050. 

(4) It has been held, however, that 
a specifications in petition, that stat¬ 
ute deprived person of property with¬ 
out due process of' la.w, in violation 
of particular provisions of state and 
federal constitutions was sufficient 
without more to raise 'question of 
cohstitutionali^ Of statue, 
lia.—Cbmman V. Conway, 161 So. 620, 
178 La. 867. 

QnedtloiL held raised 
La.—^ity of l^ew Orleans v. Plotkin, 
17 So.2d 719, 206 La. 490. 

Mo.—State ex rel. Allison v. Barton, 
197 S.W.2d 667, 355 Mo. 690. 

Fax^ deprived of flmdamental 
right by statute need not show that 
statute ■ could' have been drawn so 
as to prevent'the evil sought to be 
cured in the conduct of others. 
U.S.-^Mo Hock Ke lK)k Po v. Stein- 
back,^ D.C.Hawaii, 74 F.Supp. 852, 
reversed on other grounds 69 S.Ct. 
606* 836 U.S. 868, 93 L.Bd. 741. 

Where biU is bottoued on nnoon- 
sUtntlonality of a statute, it is duty 
of complainant to point out and state 
with paficularity details of sup¬ 
posed conflict of statute with or¬ 
ganic law. 

Ho.—Cartright v. McDonald County, 
6 S.W.2d 64, 66, 319 Mo. 848. 
Tenn.—Corn v. Port, 96 S.W.2d 620, 
628, 170 Tehn. 377—Ogilvie v. 

Halley. 210 S.W. 645, 646, 141 Tenn. 
392. 

41. U.S.—Snowden v.. Hughes, Ill., 
64 S.Ct: 897, 821 U.S. 1, 88 L.Ed. 
.v,497, rehearing denied 64 S.Ct 778, 
321 U.S. 804, 88 L.Ed. 1090—Mis- 
spuri Pac. R. Co. v. Norwood, Ark., 

, 61 S.Ct 468, 283 U.S. 249, 76 L.Ed. 

lOiO, and modified on other grounds 
: 61 s:Ct 662, 288 U.S. 809, 75 L.Ed. 
1428. 

Buscaglia y.. Fiddler, C.CAL.Puer- 
to Rico, 167 F.2d 679—Douglas v. 
City of Jeannette, C.C.A.Pa., 130 F, 
2d 652, affirmed 63 S.Ct. 877, 819 
. .U.S.,.157. .87. L.Bd. 1324, rehearing 
deiiied* 68 S.Ct 1170; 819. U.S. 782, 
87 L.E^ 1726. 

Denver Union Stock' Yard' Co. vl 
: U. S., .D.C.C 0 I 0 ., 21 F.Supp. 88— 
Ingbram y. Union Stock Yards Co. 
of oimahl^' D.C.Neb., *5 F.Supp. 486. 
Ark.—Schueller v. Road Improvement 


Dist. No. 4 of Conway County, 234 
S.W. -eie, 149 Ark. 670. 

Cal.—^People v, Keith Ry. Equip¬ 
ment Co., 161 P.2d 244, 70 CalApp. 
2d 339. 

Fla.—State ex ret Board of Com’rs 
of Indian River Mosquito Control 
Dist. V. Board of Com'rs of Indian 
River County. 138 So. 626, 103 Fla. 
946; proceeding dismissed State ex 
rel. Board of Com*rs of Indian 
River Mosquito Control Dist. v. 
Helseth^ 140 So. .655, 104 Fla. 208. 
Ga.—Price v. State, 42 S.B.2d 728. 
202 Ga. 206, appeal transferred, see, 
45 S.B.2d 96, 76* Ga.App. 106— 
Singleton v. State, 28 S.B.2d 736, 
196 Ga. 136—^Forrester v. Edwards, 
.15 S.R2d 861, 192 Ga. 629—Abel. v. 
State; 10 S:E.2d 198, . 190 .Ga. 651. 
Ind.-^Bavey Co. v. Department of 
Treasury of Indiana, 24 N.B.2d 268, 

. 216 Ind. 256, appeal dismissed 60 
S.Ct 1081; 310 U.S. *611. 84-L.Bd. 
1388—^Board of Zoning Appeals of 
City of Indianapolis v. Widntrup, 
193 N.B. 701, 99 Ind.App. 676. 

Ky.—^Fiscal Court of Magoffin County 

V. Gardner, . 196 S.W.2d 697, 802 
Ky. 826. 

Mo.—Estate ex reL Kenosha Auto 
Transport Corp. v. Flanigan, 159 S. 

W. 2d 698, 349 Mo. 64. 

N.M.—State Px rel. Martin v. Harris, 
115 P.2d 80, 45 N.M. 336. 

N.Y.—Gold Sound v. City of New 
York, 89 N.Y.S.2d 860, 195 Misc. 
291. 

Pa—^Pennsylvania R. Cp. v. Driscoll, 
198 iL l30, 330 Pa. 97. 

Tex.—Quinn v. Johnson, Clv.App., 91 
. S.W.2d 499, error, dismissed— 
Phares v. Bilbo* Transp. Co., Civ. 

. App., 53 S.W.2d 512. 

Utah.—Carter v. State Tax Commis¬ 
sion, 96 P,2d.727, 98 Utah 96, 126 
A.L.R.1402. * • . 

12 C.J. p 785 note 59. 

A3B. attack on. appUoatioiL of- ada. 
qtiate standards, prescribed by stat¬ 
ute for guidance of arbitration board 
in arbitrating disputes between pub¬ 
lic utility companies and their em¬ 
ployees, to given, factual * situation, 
as resulting in arbitrary and oppres¬ 
sive action, is not attack on constitu¬ 
tionality of standardsr but attack on 
board’s award thereunder. 

N.J.—New Jersey Bell TeL Co. v. 
Commiunications Workers of Amer¬ 
ica, J., Traffic Division No. 55, 


CIO, 75 A.2d 277, 9 N.J.Super. 110, 
reversed, on other grounds 75 A. 2d 
721, 6 N.J. 364. 

AllegliLg factnai sitnatioiL uniLedes.^ 
sary 

In attacking constitutionality of 
tax statute on ground that its classi¬ 
fication was arbitrary, unreasonable, 
and unnatural, it was not necessary 
to allege a factual situation demon¬ 
strating that the classification was 
thus discriminatory. 

Ky.—^Kentucky Tax Commission v. 
Great Atlantic & Pacific Tea Co., 
133 S.W.2d 947, 280 Ky. 606. 
dear and present daaiger 

Where 4n action is filed to Invoke 
exception to general- rule which con¬ 
stitutionally -grants freedom of 
thought,” speech, and assembly, facts 
must be alleged in the complaint 
from which it will appear to the court 
that a clear and present danger does 
or did exist at time of the acts or 
utterances, ■ or was created by the 
thought, speech, or assembly. 

U.S.—U. S. V. Komer, D.C.Cal., 66 F. 
Supp. 242. 

Pleading attaicWng rates as con¬ 
fiscate^, to invoke constitutional 
protection, must specifically set forth 
facts clearly showing that such 
rates would- deny compensation and 
take property without due process. 
U.S.—^Public Service Commission of 
Montana v. Great Northern Utili¬ 
ties Co.. Mont., 63 S.Ct 646, 289 U. 
S. ISO, 77 L.Bd. 1080. 

United Fuel Gas Co. v. Railroad 
Commission of Kentucky, D.C.B::y., 
13 F.2d 610, affirmed 49 S.Ct. 160, 
278 U.S. 800, 73 L.Bd. 390. 

Questioa held not raised 
Cal.—Corporation of Presiding Bish¬ 
op of Church Of Jesus Christ of 
Latter-Day ^Saints v. City of Por- 
teiwiile, 203 P.2d 828,‘ 90 CaLApp. 
2d' .666, appeal diszhissed 70 S,Ct. 
78, 338 U.§. 806, 94 L.BcL 487, re¬ 
hearing denied 70 S.Ct. 342, 838 U. 

. S. 939, 94 .L.Bd. ,679. 

Ga'.—Clarke y. .'State* 60 S.E.2d .833, 
207 Ga. 11.6—?Wllliama v. State, 69 
S.E.2d 384, m Ga. 837. . 

42. Ga.—^KTasner v. Rutledge, 49 S. 

' B.2d 864,- 204 Ga. 380: 

Neb.—^Yechout v. Tesnohlidek, 160 N. 
W. 199,: 97 Neb. 387. • 

43. Yakus v. U. S., Mass., 64 S.Ct. 
660, 821 U.S. 414, 88 .DEd. 384. 
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eral rule, subject apparently to some qualifications,** I portunity consistent with good pleading and orderly 
that such question must be raised at the earliest op- | procedure, or it will be considered as waived,*® 


‘Coxpiui iTitrla Quoted in Kewanee 
Oil & Gas Co. V. Mosshamer, C.C.A, 
Okl., 68 F.2d 711, 712. 

D.C.— XJ. S. ex rel. Athanasopoulos v. 

Reid, D.Cv 110 F.Supp. 200. 

Kan.—Corpus jrurl* Secnadiim Quoted 
ia Owen v. Mutual Ben. Health & 
Acc. Ass’n. 233 P.2d 706. 708, 171 
Kan. 467. appeal dismissed Mutual 
Ben. Health & Acc. Ass'n v. Owen. 
72 S.Ct 660, 842 tl.S. 937, 96 L».Ed. 
697. 

N.T.—^In re Woolsey, 96 NT.T. 135. 
•^is.—Wendlandt v. Industrial Com¬ 
mission, 89 N.W.2d 864. 256 Wis. 
62. 

44;. Kan.—Corpus Juris Secundum 
Quoted in Owen v. Mutual Ben. 
Health & Acc. Asa’n, 233 P.2d 706. 
708. 171 Kan. 457, appeal dlsmlsaed. 
Mutual Ben. Health & Acc. Ass’n 
V. Owen, 72 aCt. 660, 842 U.S. 937, 
96 Ii.Ed. 697. 

Before flnal juddment 
An exception that the law under 
which plaintiff is proceeding is un¬ 
constitutional, died after the case 
had been tried and submitted but be¬ 
fore rendition of final judsnnent. was 
sufficient to present such question to 
the court, such exception belngr in 
its nature one of no cause or right 
of action, which under statute may 
be pleaded at any time before final 
judgment 

La.—State v. Wlnehill & Rosenthal, 
86 So. 181, 147 La 781, error dis¬ 
missed Winehill & Rosenthal v. 
State of Louisiana 42 S.Ct. 818, 268 

U.S. 605, 66 L.Ed. 786. 

Xu 'View of gravity of question, 
whether statute under which state 
taxed personalty outside state vio¬ 
lates federal Constitution could be | 
considered, although first raised in | 
petition for rehearing. 

Va—^Trust Co. of Norfolk v. Com- I 
monwealth, 145 S.E. 326, 151 Va! 
883, reversed on other grounds Safe I 
Deposit & Trust Co. of Baltimore, I 
Md. V. Commonwealth of Virginia ' 
60 S.Ct 69. 280 U.S. 83. 74 I..S!d. 
ISO. 87 A.I..R. 886. | 

45. U.S.—U. S. ex reL Dong Wing 
Ott V. Shaughnessy, CA^N.T., 220 
P.2d 537—U. S. V. Nudelman. C.a 
A.I11., 104 P.2d 649, certiorari de¬ 
nied Nudelman v. U. S., 60 S.Ct. 116, 
808 U.S. 689, 84 L.Ed. 493—Ryan v. 
Panama Refining Co., C.C.A.Tex., 71 
P.2d 8, reversed on other grounds 
65 S.Ct 241, 293 U.S. 388, 79 L.Bd. 
446—^Ryan v. Amazon Petroleum 
Corporation, C.C.A.Tea, 71 P.2d 1, 
reversed on other grounds 66 S.Ct 
241, 293 U.S. 38.8, 79 L.Bd. 446—U. 
S. V. Napela D.C.N.T. 28 P.2d 898. 

Cantrell v. City of Caruthers- 
villa D.CJdo., 128 F.Supp. 637— | 


Carter v. U. S., D.C.Mo., 8 F.Supp. 
782. 

Ala—^Vernon v. State, 200 So. 660, 240 
Ala 677, certiorari denied Vernon 

V. Wilson. 61 S.Ct 837. 813 U.S. 
669, 86 L.Bd. 1619—Powell v. State, 
141 So. 201, 224 Ala 640, reversed 
on other grounds Powell v. State 
of Alabama 63 S.Ct 55, 287 U.S. 
46, 77 L.E3d. 168, 84 A.L.II. 627. 

Cal.— Corpus Juris quoted iu Hershey 
V. Reclamation Dist No. 103, 254 
P. 642, 647, 200 Cal. 660. 

People V. Workman, 263 P.2d 468, 
121 Cal.App.2d 533. 

Conn.— Corpus Juris Secundum dted 
ia Kenmike Theatre v. Moving Pic¬ 
ture Operators, Local 304, American 
Federation of Labor, 90 A.2d 881, 
884, 139 Conn. 96. 

D.C.—^U. S. ex rel. Athanasopoulos 
V. Reid, D.C., llO F.Supp. 200. 

Fla—^Boston V. State, 16 So.2d 607, 
153 Fla 698. 

Ga—Wilcoxon v. AJdredge, 15 S.B.2d 
873, 192 Ga 634. 146 A.L.B. 365— 
Corpus Juris cited in Western & 
A. R. R. V. Michael, 168 S.E. 426, 
429, 172 Ga 661, conformed to an¬ 
swers to certified questions 160 S. 
E. 93, 43 Ga.App. 703, modified on 
other grounds 165 S.E. 87, 176 Ga 1. 

Grant v. McE^eman, 60 S.E.2d 
794, 82 GaApp. 82—Coirj^ Juris 
cited in Hazlehurst v. Southern 
Fruit Distributors, 167 S.E. 898, 
899, 46 GaApp. 463. | 

Ill,—Dreman v. Fields, 92 N.B.2d 664. 
406 Ill. 163—Village of Riverside v. i 
Kuhne, 73 N.E.2d 286, 897 Ill. 108, 
transferred, see, 82 N.E.2d 600, 336 
HLApp. 647—^People ex rel. Campo 

V, Matchett 68 N.B.2d 747, 394 Ill. 
464—Taylor Coal Co. v. Industrial 
Commission, 134 N.E. 169, 301 IlL 
381—Chicago-Sandoval Coal Co. v. 
Industrial Commission, 134 N.E. 
158, 301 Ill. 389—People v. Vaugh¬ 
an, 118 N.E. 479, 282 Ill. 163. 

City of Chicago v. Bernstein, 86 
N.E.2d 286, 337 HLApp. 649. 

Ind.—Shoemaker v. Dowd, 116 N.E.2d 
443, 232 Ind. 602. 

Iowa— Corpus Juris Secundum cited 
in Jacobs v. City of Chariton, 65 N. 

W. 2d 661, 669, 246 Iowa 1878—SUte 
V. Berg, 21 N.W.2d 777, 237 Iowa 
356. 

Kan.-^oxpusi Juris Seousqidnm cited 
in Willoughby v.. Willoughby, 283 
P.2d 428, 432, 178 Kan. 62— Corpus 
Juris Secundum quoted in Owen v. 
Mutual Ben. Health & Acc. Ass’n, 
233 P.2d 706, 708, 171 Kan. 457, ap¬ 
peal dismissed, Mutual Ben. Health 
& Acc. Ass’n V. Owen, 72 S.Ct. 560, 
342 U.S. 937, 96 L.Ed. 697. 

Mass.—^Thomajanian v. Odabashian, 
172 N.E. 232, 272 Mass. 19. 

Mo.—Cotton V. Iowa Mut. Liability 
Ins; Co., 261 S.W.2d 246, ,363 Mo. 
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40O, appeal transferred, see, 260 S. 

W.2d 43—City of St. Louis v. But¬ 
ler Co., 219 S.W.2d 372, 368 Mo. 
1221, appeal transferred, see, 223 S. 
W.2d 831—State ex rel. McMonigle 
V. Spears, 213 S.W.2d 210, 358 Mo. 
23—^Nemours v. City of Clayton, 
172 S.W.2d 937, 351 Mo. 317. trans¬ 
ferred, see, 176 S.W.2d 60, 237 Mo. 
App. 497—State ex rel. Wallach v. 
Oehler, 154 S.W.2d 781, 848 Mo. 
665—^Laret Inv. Co. v. Dickmann, 
134 S.W.2d 65, 346 Mo. 449—State 

V. Williams, 87 S.W.2d 423, 337 Mo. 
987—Sutton v. Amderson, 31 S.W.2d 
1026, 326 Mo. 304—Schimmelpfen- 
ning V. Wells, 24 S.W.2d 154— 
Cartrlght v. McDonald County, 6 
S.W.2d 54. 319 Mo. 848—State v. 
Lofton, 1 S.W.2d 830—Williams v. 
Short, 263 S.W. 200,. transferred, 
see, 268 S.W. 706, 219 Mo.App. 99— 
State V. Cox, 269 S.W. 1041, trans¬ 
ferred. see, App., 266 S.W. 734— 
Corpus Juris cited in State v. Hale, 
248 S.W. 968, 959—^Jacobs v. Cau- 
thorn. 238 S.W. 443, 293 Mo. 164— 
Meredith v. Claycomb, 212 S.W. 861 
—Carradine v. Ford, 187 S.W. 286, 
196 Mo. 684. 

Baker v. Baker, App., 274 S.W. 
2d 322—State ex reL State High¬ 
way Commission v. Brown, 95 S. 

W. 2d 661, 231 Mo.App. 56—^Town 
of Carrollton ex rel. Barrie v. 
Thomas, App., 24 S.W. 2d 218— 
State ex rel. Adams v. Coon, 295 
S.W. 821, 221 Mo.App. 987—First 
Nat.. Bank v. Foster, App., 271 S. 
W. 536. 

Mont.—State v. State Bank of Moore. 
4 P.2d 717, 90 Mont. 639, 80 A.L.R. 
1494. 

N.M.— Corpus Juris cited in State v. 
City of Albuquerque, 249 P. 242, 
248, 31 N.M. 676. 

N.T.—^Jahn v. Berzon, 8 N.T.S.2d 
640, 255 App.Div. 1023, appeal'* 

granted 10 N.Y.S.2d *679, 266 App. 
Div. 932, motion granted 21 N.E.2d 
694, 280 N.Y. 808. 

City of Tonkers v. M. B. D. Cor¬ 
poration. 240 N.Y.S. 674, 186 Misc. 
696. 

N.C.—^Bx parte Steele, 18 S.E.2d 132, 
220 N.C. 686, certiorari denied 
Steele v. State of N. C., 62 S.Ct. 
1275, 816 U.S. 686, 86 L.Bd 1758— 
Cameron v. McDonald, 6 S.E.2d 
497, 216 N.C. 712—In re West. 193 
S.B, 134, 212 N.C. 189. 

Ohio.—^Hedland v. Lones, 190 N.E. 

214, 128 Ohio St. 68. 

Okl.—White v. State, 214 P. 202, 23 
OkLCr. 198. 

S.C.— Corpus Juris quoted in Hurst 
V. Sumter County, 1 S.E.2d 238, 241, 
189 S.C. S76-^orpus Jouis quoted 
in Salley v. McCoy, 195 S.E. 132, 
136, 186 S.C. L 
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and even ignorance of pertinent facts is not an 
excuse for failure to assert constitutional rights at 
the proper time.^® The rule applies in criminal 
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cases as well as in civil cases.'^®*^ Accordingly, a 
constitutional objection not raised by the pleadings 
ordinarily may not be raised later at triaL^^ How- 


S.D.—“State v. Blair, 18^ N.W. 961, 
46 S.D. 239. 

Wis.—^Baker v. Leenhouts, 44 N.W.2d 
544, 257 Wis. 584, appeal dismissed 
71 S.Ct 1019, 341 U.S. 945, 96 L.. 
Ed. 1370—^Hayes V. Hoffman, 211 
H.W. 271, 192 Wis. 63. 

12 C.J. p 786 note 68. 

Estoppel or waiver grenerally see su¬ 
pra 9 89. 

Raisinsr of question as premature be¬ 
cause in advance of necessity of 
decision see supra $ 94. 
•‘Questioninfir the constitutionality 
of an act of the Iies:lslature is a mat¬ 
ter of such grave importance that 
the objections should be advanced at 
the earliest practical moment, to the 
end that they may be fully and fair¬ 
ly presented and dealt with by all 
the parties litigant and the well-ad¬ 
vised judgment of the court thereon.*' 
Mo.—State ex reL Hyde v. Buder, 287 
S.W. 807, 308, 816 Mo. 791. 

Burlnir trial 

Ordinarily, failure to raise a con¬ 
stitutional question during trial 
amounts to waiver thereof. 

U.S.—Sanderlin v. Smyth, C.C.A.Va, 
138 F.2d 729— XJ, S. ex rel. Jackson 

V. Brady, C.C.A.Md., 133 P.2d 476. 

Pailim to make protest to local 
housing administrator as was re¬ 
quired by regulations promulgated 
pursuant to State Housing and Bent 
Act did not preclude maintenance of 
action attacking constitutionality of 
act, since failure to comply with reg¬ 
ulations was no defense to direct at¬ 
tack on act itself. 

K.T.—Pitts V. McGoldrick, 103 N.Y, 
S.2d 875, 200 Misc. 150, affirmed 
100 N.B.2d 191, 802 N.Y. 938. 

Illegal school tax 

It has been held that a petition to 
enjoin the collection of a school tax, 
on the ground that it exceeded the 
maximum limit established by the 
constitution, does not raise a consti¬ 
tutional question within the rule that 
such question must be presented at 
*^e first opportunity. 

Mo.—Jacobs V. Cauthom, 238 S.W. 
443, 293 Mo. 154. 

Oiiestlot& held raised la proper tlaie 
U.S,—Lambom & Co. v. U. S., Oust. 
& ,Pat.App., 104 P.2d 75, certiorari 
denied 60 S.Ct. 116, 308 U.S. 689. 84 
L.Ed. 493. 

Keid V. Solar Corp., D.C.Iowar 69 
F.Supp. 626. 

Ill.-^Westerhold v. BCale, 75 N.B.2d 
27, 397 IlL 667. 

Mo.—Colley v. Jasper County, 85 S. 

W. 2d 67, 337 Mo; 603. 

Ter.—JTuarez v. State,* 277 S.W. 1091, 
102 Tex.Cr. 297. 

Wis.—‘tVendlandt v. Industrial Com¬ 


mission, 89 N.W.2d 854, 256 Wis. 
62. 

46. Kan.— Corpus Juris Seoundum 
quoted la Owen v. Mutual Ben. 
Health 8b Acc. Ass'n, 233 P.2d 706, 
708, 171 Kan. 467, appeal dismissed. 
Mutual Ben. Health & Acc. Ass’n 
V. Owen, 72 S.Ct 660, 342 U.S. 987. 
96 L.Ed. <697. 

Mass.—^Bsffield v. City of Newton, 141 
N.E. 658, 247 Mass. 46. 

40.5 U.S.—^Yakus v. U. S., Mass., 64 
S.Ct 660, 321 U.S. 414, 88 L-Bd. 
884. 

Han.—Willoughby v. Willoughby, 283 
P.2d 428. 178 Kan. 62. 

Neb.—^Truman v. Hann, 48 N.W.2d 
418, 164 Neb. 601—Hawk v. Olson, 
22 N.W.2d 136, 146 Neb. 876—Jack- 
son V. Olson, 22 N.W.2d 124, 146 
Neb. 385, 166 AKR. 932. 

Waiver of right in criminal proceed¬ 
ings generally see supra 5 91. 
Seasonable time 

(1) It has been held that consti¬ 
tutional rights must be seasonably 
asserted. 

U.S.—Oarruthers v. Heed, C.C.AArk., 
102 F.2d 938, certiorari denied 69 S. 
Ct 1047, 307 U.S. 643, 83 Li.Bd. 1623. 
Mo.--^tate V. Merchant, 119 S.W.2d 
303. 

Wash.—State v. Gunkel, 63 P.2d 876, 
188 Wash. 628, 

I (2) A constitutional right for the 
I sole benefit of a defendant in a crim¬ 
inal proceeding may be waived by 
failure to claim or assert the right 
in seasonable time. 

Okli—Application of Poston, Cr., 281 
P.2d 776—^Hobson v. State, Cr., 277 
P.2d 695—^Bx parte Moutaw, 236 
P.2d 609. 94 OkLCr. 377—MarUn v. 
State, 222 P.2d 534, 92 Okl.Cr. 182— 
Hughes V. State, 172 P.2d 435. 83 
OkLCr,. 16, followed in 172 P.2d 439, 

. 83 Okl.Cr, 28—Coppage v. State, 71 
P.2d 609. 62 OkLCr. 325—Daniels 
V. State, 29 P.2d 997, 65 OkLCr. 298 
—White V. State, 214 P. 202, 23 Okl. 
Cr. 198. 

<3) It h€U3 also been held that the 
constitutionality of a statute author¬ 
izing a prosecution involving the 
punishment for crime may be ques¬ 
tioned at any stage of the proceed¬ 
ing. 

N.H.—State v. Rheaume, 116 A 768, 
80 N.H. 319. 

12 C.J. p 786 note 74. 

47. U.S.— Corpus Juris quoted in 
Kewanee Oil & Gas Co. v. Moss- 
hamer, aCAOkl., 58 F.2d 711, 
712. 

Kan.— Corpus Juris Secundum quoted 
in Owen v. Mutual Ben. Health & 
Acc. Ass’n, 233 P.2d 706, 708, 171 
Kan. 467, appeal dismissed Mutual 
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Ben. Health & Acc. Ass'n v. Owen, 
72 S.Ct 560, 342 U.S. 937, 96 D-Bd. 
697. . 

Mo.—^Nemours v. City of Clayton, 172 
S.W.2d 937. 351 Mo. 317, transfer¬ 
red, see, 175 S.W.2d 60, 237 Mo.App. 
497. 

12 C.J. p 786 note 69. 

Objections precluded as untimely 

(1) After answer or demurrer to 
the petition. 

Mo.—^Maglll V. Boatmen’s Bank, 250 
S.W. 41. 

(2) Objection at trial to introduc¬ 
tion of testimony. 

U.S.—^Kewanee Oil & Gas Co. v. Moss- 
ha m er, C.aA.Okl.. 68 F.2d 711. 

(3) On request for, or objection 
to, instructions given jury, where 
question could have been properly 
raised in the pleadings. 

La—^Barber v. Louisiana Ry. & Nav. 
Co.. 76 So. 199, 141 La 1069, L.R. 
A1917P 802. 

Mo.—Meredith v. Claycomb, 212 S.W. 

861—^Mercantile Trust Co. v. Lyon, 
j 196 S.W. 1032. 

(4) In argument on motion for 
nonsuit. 

Ga—^Hazlehurst v. Southern Fruit 
Distributors, 167 S.B. 898, 46 Ga 
App. 453. 

(6) On motion for a new trial. 

Ga—Moore v. State, 22 S.B.2d 610, 
194 Ga 672—Starling v. State, 99 S. 
B. 619, 149 Ga i72—Hendry v. 
State, 98 S.B. 413, 147 Ga 260. 
Mo.—Roy V. Kansas City, 224 S.W. 

132, 204 Mo.App, 332. 

12 C.J. p 774 note 13. 

(6) On motion to quash execution. 
Mo.—State ex rel. Jones v. Howe 

Scale Co. of Illinois, 210 S.W. 8, 277 
Mo. 213. 

(7) On motion for rehearing. 

U.S.—Stembridge v. State of Georgia 

.72 S.Ct. 334. 343 U.S. 541, 96 L.Bd. 
1130. 

Mo.—State ex rel, and to Use of Mis¬ 
souri Pac. R. .CO. V. Public Service 
Commission of Missouri, 297 S.W. 
47. 

N.D.— Corpus Juris died in Company 
A First Regiment, etc., v. Hughes, 
205 N.W. 722, 728, 68 N.D. 291. 

(8) In oral argument and in brief. 
U.S.—White Cleaners & Dyers v. 

Hughes, D.C.La, 7 F.Supp. 1017. 
Mo.—State ex rel. Dengel v. Hart¬ 
mann, 96 S.W.2d 329, 839 Mo. 200— 
State ex rel. Public Service Com¬ 
mission of Missouri v. Mulloy, 62 
S.W.2d 730, 383 Mo. 282. 

(9) In opening statement of coun¬ 
sel at trial. 

La—^Louisiana State Board of Medi¬ 
cal Examiners v. Tackett, App., 71 
So.2d 187. 
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ever, such issue may not be raised in advance of the 
time' required by regular and orderly procedure.^8. 

Particular inodes of raising objection. As limited 
by the rules stated above regarding the necessity of 
detailing the objection and raising it at the proper 
time, a question as to the constitutionality of a stat¬ 
ute may be raised by answer or plea in bar,^^ by a 
plea in abatement,by plaintiff’s reply,by a mo¬ 
tion to dismiss,or by motion for judgment on 
the pleadings.52 On the other hand, under the rule 
requiring the invalidity to be distinctly pointed put, 
the question is not raised by a plea of the general 


issue>5S, rior is such question raised by motion to. 
dismiss a petition invoking the jurisdiction of the^ 
challenged statute, in.advance of.a construction or. 
application of the statute violating constitutional 
rights.®^ It is not error .for the court to refuse tpi; 
hear testimony in support of a plea involving a con¬ 
stitutional question where such plea on its face 
does hot present a p'roVable proposition.®^ 

In some jurisdictions, the constitutionality of a 
particular statute' on which a pleading is based may*^ 
be raised by general demurrer thereto,®® In other 
jurisdictiphs, however, a demurrer will not serve 


(10) Where ar^ed for the Ural 
time in the briefs. 

U.S,—^Houck V. Bastcheste^ Public 
Utility IMst, D,CUiaska, 104 R 
Supp: 68 S. 

(11) Where first raised during 
course of trial by - oral motion to 
strike specified paragrraphs in cross 
action, 

Ga.—Grant v. McKleman, 60 S.EL2d 
794, 82 (SkuApp. 82. 

(12) Chx. motion to set anide judg¬ 
ment. 

Ala.—^Board of Education of Choctaw 
County V. Kennedy, 65 So.2d .611, 
266 Ala. 478. 

(13) Where defendant, convicted In 
district court of violation of statute, 
appealed to superior court and then 
moved to certify to supreme court 
questions concemingr constitutionali¬ 
ty of statute wifhout challenging the 
complaint, the motion to certify could 
not be considered as a "plea in abate¬ 
ment” or ad a ^‘motion to quash” and 
could not take place of formal attack 
by demurrer on the complaint and 
did not bring in question upon record 
constitutionality of statute and did 
not Justify certification of question 
to supreme court. 

KI.—State V.. Hartman, 14 A.2d 18, 66 

R. I. 174. 

48. U.S.—Ohio v: Dollison, Ohio, 24 

S. Ct 703, 194 U.S. 446, 48 * L.Bd. 
1062. ■ 

N.T.—Kaelin v. Michelson, 26 N.T.S. 
2d 944, 176 Misc. 636. 

49. U.S.—OoxptLS dftirls quoted in. 
Kewanee Oil & Gas -Ck>. v. Moss- 
hamer; C.aA.OkL, 68 F,2d 711, 712. 

Ga.—^Buchanan v. Heath, 80 .S.E.2d 
398, 210 Ga. 410—OoxptLS Jtixis cit¬ 
ed in Southern Cotton Oil ,Co. v. 
Raines, 166 S.B. 484, 487, 171 Ga. 
154: 

N.T.—People V. Sterling, 230 K.T.S. 

849, 132 Mlsc, 769. / 

12 Cj. p 784 note 43. * . 

60, U.S.—CoxpTUi Jaxis qnoted in 
Kewanee Oil & Gas Coi v. Moss- 
. hmner,, CCwAOkL, 68 F.2d 711, 712, 
Mp.-r^I>udley v. Wabash R. (:Jo., 142 
S.W. 838, 288 Ka. 184. 


Abatement petition as proper reme¬ 
dy to challenge constltutionaliW of 
statute see supm 5 96. 

51. U.S.—Corpus JPnris quoted In 
Kewanee' Oil & Gas Co. v. Moss- 
hamer, C.C.A.Okl;, 68 P.2d 711, 712. 
12 C.X p 784 note 46. 

Applicability of statute 
However, in action for minor’s 
death, reply alleging that compensa¬ 
tion act,-applicability of which was 
pleaded by defendant as. negativing 
court's Jurisdiction,, did not deprive 
them of cause of action for; other¬ 
wise It would be unconstitutional, 
raised no constitutional question, but 
merely question concerning applica- 
.tion of such statute. 

Mo.-r**Mlller v. Hotel Savoy Co,, 68 S. 
W.2d 929, 228 Mo.App. 468. 

51.5 U.S.~Morgan v. U. s;, D.CKy., 
107 F.Supp. 601. 

Mo.-^Harris v. Bates, 270 S.W.2d 763 
—Dye V. School District No. 32 
of Pulaski County, 196 S.W.2d 874, 
366 Mo. 231. 

Eder v. Painters' Dlst Council, 
199 S.W.2d 648, 239 Mo.App. 1089. 
N:M.-r-VIgtl V. State, 244‘ P.2d 1110, 
66 N.M. 411. 

Question disposed of on basis of eonu 
i^u knowledge 

Where complaint Challenged con¬ 
stitutionality of statute, and social 
and moral grC'unds were involved in 
addition to purely ecbnomie ques¬ 
tions, ahd constitutional question 
could be disposed of upon basis ~of 
common knowledge, no worthwhile 
purpose , would haye. been served, by 
proceeding to trial,, and hence trial 
court properly determined constitu¬ 
tional question on motion tp dismiss 
without hearing proof in support of 
allegations of complaint 
Mich,— 7 Nephew y. Liquor Control 
Commission of Michigan, 67 N.W. 

. 2d 466, 886 Mich. 120. 

52. N.T.-r-W. H. H. Chamberlin, Inc., 
V. Andrews, 28.6 N.T.S. 242, lb 
h(isc, 124, modified on other 
grounds 2 N.B.2d 22, 271 N.T. 1, 106 
A.L.H. 1619, affirmed 67 S.Ct ..l22, 
299 U.S. ,615, 81'L.Ed. 880, rehear¬ 
ing denied, 67 S.Ct ‘926^ 801 U.S. 
714,. 81 ^866. 


Defense of unoonstitutiouality 
'Whether city was estopped to as¬ 
sert unconstitutionality of its own 
ordinance governing tax sales was 
dependent on circumstances, and 
could not be disposed of on the plead¬ 
ings as a matter of law. ' 

N:t.—M ount Vernon Trust Co. v: City 
of Mount Vernon, 12 N.T.S.2d 120, 
affirmed 39 N.T,S.2d 416, 265 App. 

. Div. 940. . 

53. U.S.— Corpus Juris quoted in 
Kewanee Oil & Gas Co. v. Moss- 
hainer, aC.A.Okl., 68 P.2d 711, 712 
-Corpus Juris cited in U. S. v. 
Davis, D.C.MO., 60 F.2d 903, 904.“ 
AIA—Southern R. CJo. v. Stonewall 
Ins. Co., 58 So. 813, 177 Ala. 337, 

’ Ann.Cas.l916A 987. 

54i U.S.—Scbauer v. Producers Wool 
& Mohair Co., C.C.A,Tex., 86 ’F.2d 
< 676, certiorari denied Producers 
Wool & Mohair Co. v. Schauer, 57 
: S.Ct 752, 800 U.S. 682, 81 ' L.Bd. 
885. 

55; Tex.—Allison v. State, 76 S.W. 
2d 627, 127 Tex-Cr. 322, appeal dis¬ 
missed Allison V. State of Texas, 

• 65 B.Ot, 828, 295 U.S. 717, 79 L.Bd. 
1672, rehearing denied 66 S.Ct 82, 
296 U.S. 661, 80 L.Bd. 471. 

56. JJ,8„ —^U. S. V. Carolene Products 
Co., APP.D.C., 6$ S.Ct 778, 304 U.S. 
144, 82 LEd. 1234. 

U. S. V. Siegel Bros., D.aWash. 

: 52 F.Supp. 238. 

Ark.—Cragar v. Thompson, 205 S.W. 

2d 180, 212 Ark. 178. 
sKan.—Corpus Juris Secundum quoted 
in Owen y, Mutual Ben. Health & 
Ace. Ass’n; 233 P.2d 706, 708, 171 
. Kan. 467, appeal dismissed Mutual 
. Ben. Health & Acc. Ass'n v. Owen, 
72 S.Ct 660, 342 U.S. 987, 96 L.B(L. 
697—Union Pac. R. Co. v. City of 
Ablline, 98 P, 224; 78 g«T> . $20. 

Minn.—State v, Steele County Board 
of Com'rs, 232 N.W. 737, 181 Minn. 

* 427, 71 A.L.R. 1190. 

iN.C.—State v. Glidden Co., 46 S'.B.2d' 
860, 228 N.C. 664. 

Okl.—State ex rel. Whetsel v. Wood,: 
248 P.2d 612, 207 Okl. 193, 84 A. 
•‘L.R2d _1321—^Ebiglebrecht .v. Day, 

, 208 P.M 538, 201 Okl*. 586—Wright 
^ y. State, 137 P.2d 796, 192 OkL m. 
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such a purpose unless, in accordance with the gen- 
'eral rules stated above, the ground of the alleged 
unconstitutionality is specifically pointed out,57 and 
this method may not be rdied on at all where con¬ 
stitutionality depends on matters “of fact of which 
the cot^rt cannot taice .judicial notices® and its ap¬ 


plication would result in a determination of the 
question on the mere allegation of certain facts by 
one party and their admission by the other,®® 

In a criminal prosecution, the constitutionality of 
a statute may be raised by objection to the intro¬ 
duction of evidence,®® by demurrer,®®-® by motion to 


-Tenn.—^Remine v. Knox County, 189 
• S,W.2d 811, 182 Tenn. 680. 

Wla—State v. Hoebel* 41 N.W.2d 865, 
256 Wis. 549—State ex rel.-Week 
V. Wisconsin State Board of Ex¬ 
aminers in Chiropractic, 80 N.W.Sd 
187, 252 Wis. 82—Ocean Accident & 
Guarantee Corporation v. Poulsen, 

. 12 N.W.2d .129, 244 Wis. 286, 152 
hALuR. 810. 

12 aj. p 784 note 47. 

Oral motion to ^tiasli amounted to 
greneral demurrer sufficient to r^ch 
ail matters of substance in informal 
Uon, including Question of constitu¬ 
tionality of statute on which prosecu¬ 
tion was based although no specific 
constitutional provisions were c^led 
to court’s attention, 
ill.—People' V. Biaeh, 191 K.E. 219, 
867 IlL 105. 

Scope of attack. 

(1) Where bill alleged possession 
of trust company’s business by com-' 
missioner of banks, acting pursuant 
to statute, without specifying. rea¬ 
sons for taking possession, defend¬ 
ants under demurrers could Question 
constitutionality of any of grounds 
for taking possession • enumerated in 
statute. 

Mass.—Cosmopolitan Trust Co. v. 
Mitchell, 186 ' 408, 242 Mass. 

95.' - 

(2) In,the absence of any,.applies-, 
*ble federal Quarantine regulation the 
•Question whether a. state statute an^, 
•order pursuant thereto is ineflectu^, 
because of the federal statute au¬ 
thorizing such action , may be deter¬ 
mined on demurrer to the complaint 
in the state’s suit to enjoin a carrier 
from shipping certain products into 
the state in violation of the order. 
Wash,—State v. Oregon-WfiLshington 

R. & Nav. Co., .228 P, 600, 128 Wash. 
865, reversed on other grounds 
Oregon-Washington R. & Nav. Co. 
V. State of Washington, • 46 ..S;Ct. 
279, 270 U.S. 87, 70 LuEd. 482.. 

-Statute not relied on 

However, where, the declaration 
avers^that defendant had elected hot 
to be governed by the worl^en’s 
compensation ao** the Question of .^e 
constitutionality of that a^. cannot- 
.properly he raised by deinurrer.. 

Ill.—Przykopenskl v. Cltii^ens’ Coal 
> Min. Co,,^ no N.B. 836, -270 IlL 276.| 

^7, Ariz.—Corpus ^urin . cited - in 
State V.^i^gh, 262 P. 10I8, 8i Ariz. 
817. 


Ga.—Heard v. Pittard, 81 S.E.2d 799, 
210 Ga. 549—Erasner v. Rutledge, 
49 S.B.2d 864, 204 Ga. 880—City 
of Atlanta v. Standard Life Ins. 
Co., 101 S.K 122, 149 Ga. 601. 

Ind,;—Campbell v. Heiss, 53 N.E.2d 
634, 222 Ind. 297. 

Mo.—Colley v. Jasper County, 85 S. 
W.2d 67, 337 Mo. 608—State ex rel. 
Schuler v. Nolte, 285 S.W. 601, 316 
' Mo. 84—^Republic Rubber Co. v. 

Adams, 213 S.W. 80. 

IdL—^Probate Court of East Provi¬ 
dence V. McCormick, 186 A 692, 
56 R.I. ‘308, reargument denied 189 
A 2, 67 R.I. 167. 

S.D,—State v. Blair, 186 N.W. 961, 46 
S.D. 239. 

Vt—State V. Williams, 135 A 713, 
100 Vt 160—State v. Qaplan, 186 
A 705. 100 Vt 140. • 

12 C.J. p 784 note 48. 

”In some jurisdictions it is held 
that constitutional Questions are. 
properly raised by general demurrer 
where the cause of action or the de¬ 
fense Interposed rests on a certain I 
I statute or statutes, the theory being 
that such a pleading goes to the 
substance of the declaration and its I 
sufficiency in law, and an invalid | 
statute is the same as no ..statute. ’ 
If such is conceded to be the nature 
and function of a general demurrer, 
and no limitation is laid by the court 
itself upon the manner pf raising 
constitutional questions, the logic of 
this, rule is unanswerable. . . . 
However, in jurisdictions where the 
court itself has clearly indicated the 
manner in which constitutional ques¬ 
tions are to be raised, such-ludicial 
expression becomes a rule which may 
not be ignored. In Missouri and in 
a number of other states it is held 
that constitutional questions may be 
raised by demurrer as well as by an¬ 
swer - . . but whatever-the mode 
of pleading it must point out. the 
particular constitutional provision or 
provisions vlolatecl” 

Mo.—State ex reL Schuler v. Nolte, 
285 S.W. 501, 602, 316 Mo. 84. 

iisamer of vloiatloii 

Demurrer challenging constitution¬ 
ality of statute, not stating how . stat¬ 
ute violates ■ constitution nor how 
parties are deprived of day in court,! 
is insufficient. 

Ga.—Sanders v, EUnton, 166 S.B. 812, 
171 Ga. 702. 

Bemnrrex held too 'general 
Ga.—rCommercial Bank of Athens v. 
Blas^ihgam6, 95 S.E. 222, 147 Ga. 
686 . 


I Naoessity of appropriate pleading 
[ On demurrer to petition by one su- 
1 ing for breach of contract defend¬ 
ant could not contend that contract 
violated constitution since contention 
was matter of defense which should 
have been asserted by appropriate 
pleading. 

Ky.—Sugg V. Board of Trustees of 
Glasgow Common School Dist. No. 
78, 74 S.W.2d 198, 265 Ky. 866. - 

Necessity of facts raising issue 
Demurrer to complaint for shoot¬ 
ing game out of season did not pre¬ 
sent. constitutional question of right 
to protect property in the absence of 
facts indicating that shooting was 
reasonably necessary to such protec¬ 
tion. 

S.D.—State v. Urban, 245 N.W. 474, 
60 S.D. 614. 

58. S.C—State v. Broad River Pow¬ 
er Co., 181 S.Bi 41, 177 S.a 240.' 

S.D.—State V. Manley, 160 N.W. 291, 
84 S.D. 634. 

59. Ill.—Gifford v. Culver, 104 N.B. 
147, 261 III. 680. 

Miss.—Grenada Lumber Co. v. State, 
54 So. 8, 98 Miss. 536. 

12 C.J. p 784 note 49. 

Admissions, stipulations, or undented 
allegations of parties as binding 
on court in . determining constitu¬ 
tionality see Infra § 97. 

60. Ill.—People v. Bisen, 191 N.B. 
219, 357 IIL 105. 

Bxaanlnatlba for Insanity 
Pailure of accused in murder 
prosecution to object at trial to ap¬ 
pointment of physicians and. examl- 
hatlon by them, on issue of insanity, 
was not material to determination of 
constitutionality of statute author¬ 
izing such examination where objec¬ 
tion was made to introduction of tes¬ 
timony of such physicians. 

Ind.—Noelke v. State, 15 N.E.2d 950, 
214 Ind. 427.. 

60.5 Wis.—State v. Bvjue, 33 N.W. 
2d 806, 253 Wis. 146, 13 AL.R.2d 
1201. 

Bemttrxer to affidavit 
Unconstitutionality of statute or 
ordinance under which , criminal 
charge is brought may be raised by 
demurrer to affidavit on ground that 
statute or ordinance is unconstitu¬ 
tional bn its faca 

Ohio.—City of Toledo v. Kohlhofer, 
122 .N.B<2d 20, 96 Ohio App. 356. 
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quash,®"^ or by motion in arrest of judgement but 
it has been held that such question may not be 
raised by motion for a new trial,®® although other 
authority holds such a motion to be proper where 
an erroneous instruction has been given based on the 
allegedly unconstitutional statute.®^ It has been 
stated, however, that a conviction and sentence 
cannot be permitted to stand if in fact the statute 
under which accused was prosecuted is unconstitu¬ 
tional, although the constitutionality thereof was not 
challenged except in a motion for a new trial.® 

If a statute on which an information was based 
is generally constitutional and for some circum¬ 
stance peculiar to the situation of accused is un¬ 
constitutional, that is a matter which is properly 
triable under the general issue or a plea of not 
guilty.®^*!® An objection to that portion of a stat¬ 
ute under which a prosecution is instituted which 
establishes certain rules of evidencc-inay not be at¬ 


tacked by demurrer to thie information but can be 
raised only at the trial when it is relied on by the 
prosecution.®® 

§ 97. Scope of Inquiry 

The constitutionality of a statute ts a question of 
law for the court, unaffected by admissions or stipulations 
of the parties, and generally involves a construction of 
the statute including its terms, objects, purpose, prac¬ 
tical operation, and effect as a whole; but no consider¬ 
ation can be taken of unauthorized action under the stat¬ 
ute or hypothetical possibilities. Although facts within 
Judicial notice may be considered, authorities differ 
whether evidence aliunde is admissible. 

Whether or not a particular statute is constitu¬ 
tional is a matter of law for the determination of 
the court.®® Admissions, stipulations, or undenied 
allegations of the parties as to the unconstitution¬ 
ality of the statute or as to the facts on which the 
attack is based are not binding on the court in its. 
determination;®'^ nor is acquiescence in, or practical 


61. Ind.—^Knapp v. State, 181 N.B. 
517, 203 Ind. 6 IO--C 0 X v. State, 181 
N.B. 469, 203 Ind. 644. 

Wis.—State v. Evjue, 83 N.W,2d 805, 
258 Wis. 146. 13 A.L.R.2d 1201. 

81 C.J. p 810 note 28. 

Zb. absence of dlreot attack on 
statute, court was not reauired, on 
motion to quash, to determine vaUd-' 
ity of statute. 

Del,—State v. Danbersr, 6 A.2d 506, 
1 Terry 186. 

62. Ind.—^Knapp v. State, 181 N.B. 
517, 208 Ind. 610—Cox v..State, 181 
K.E. 469, 203 Ind. 544. 

16 C.J. p 1254 note 59. 

66 . Ind.—Knapp v. , State, 181 N.B. 
617, 203 Ind. 610—Cox v. State, 181 
N.E. 469, 203 Ind. 544. 

Mo.—State v. Merchant, 119 S.W.2d 
803. 

64. Dl.—People v. Eisen, 191 N.E. 
219, 357 Ul. 106. 

64.5 Aj-k.—Smith v. State, 179 S.W. 

2d 186, 207 Ark. 104. 

64.10 Wis.—State v. Evjue, 33 N.W. 
2d .305, 253 Wis. 146. 

65. Cal.—^People r. Perry, 298 P- 19, 
212 CaL 186, 76 A.D.R. 1831, 

66- U.S.—^Bish V. Employers’ Liabil¬ 
ity Assur. Corp., D.C.La., 102 F. 
Supp. 848, affirmed, C.C.A., 202 F. 
2d 954, reversed on other grounds 
217 F.2d 953. 

Cal.—^People v. Kaufman, 198 P. 963, 
49 CaLApp. 670. 

Fla.—Lykes Bros. v. Board of Com’rs 
of Everglades Drainage Dist., 41 
So.2d 898, followed in 41 So.2d 901. 
Ill.—^National Bank of Colchester v. 
Murphy, 50 N.E.2d 748, 384 Ill. 61 
—People V. Love, 131 N,B, 809, 298 
UL 804. 16 A.L.R. 703. 

Ind.—Department of Financial Insti¬ 
tutions V. Holt 108 N.B.2d 629, 231 
Ind. 293—Department of Ins. v. 


Schoonover, 72 IT.E.2d 747, 225 Ind. 
187. 

Ky.—Kohler V. Benckart, 252 S.W.2d 
854. 

La.—Ward r. Leche, 179 So. 62, 189 
La. 118: 

Mich.—^Dearborn Tp. v. Dail, 65 N.W. 

2d 201, 334 Mich. 673. 

N.T.—Zorach v. Clauson, 100 N.B.2d 
463, 308 N.T. 161, affirmed 72 S.Ct. 
679, 843 U.S. 806, 96 L.Bd. 954. 
Okl.—Corpus 6turis quoted in Board 
of ComTs of Woods County v. State 
ex rel. Commissioners of Land Of¬ 
fice, 267 P. 778, 781, 126 Okl. 287. 
Pa.—Cox’s, Inc. v. Snodgrass, Com. 

PL. 98 Pittsb.Leg.J. 102. 

Tex.—^Trewitt v. City of Dallas, Civ. 

App., 242 S.W. 1073. 

Va.—^Emerson v. Hughes, 90 A. 2d 
910, 117 Va. 270. 84 A.L.R.2a 689. 

12 C.J. p 786 note 78. 

Classification 

Whe^er classification In statute is 
arbitral^ and therefore unconstitu¬ 
tional is judicial question and not 
one for jury. 

IlL—People V. Sisk, 180 N.E. 696, 297 
Ill. 314. 

Police power 

(1) Generally, presumptions in fa^ 
vor of cohstitutlonaiity of statute en¬ 
acted under the police power cannot 
be overcome by evidence and verdict 
of jury. 

N.T.—Stubbe v. Adamson, 116 N.E. 
372, 220 N.T, 459. 

(2) Court, in passing on validity of 
legislation under police power, is not 
at liberty to appraise information 
available to the legislature in enact¬ 
ing statute as though that Inquiry 
were judicial proceeding. 

N.J.—^Reingold v. Harper, 78 A.2d 
64, 6 N.J. 182. 

(8) Court, in passing on validity 
of statute enacted under police pow¬ 
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er, may not test in the balances of 
judicial review the weight and sufll- 
ciency of facts to sustain the conclu¬ 
sion of the legislative body, nor may 
it set aside the statute because com-^ 
pliance with it is burdensome. 

N.J.—^Reingold v. Harper, 78 A.2d 64,. 
6 N.J. 182. 

(4) It has been held, however, that 
the mere enactment of a statute does 
not raise an irrebuttable presumption 
that the state has properly exercised 
its police powers. 

N.T,—Defiance Milk Products Co. v.. 
Dumond, 133 N.Y.S.2d 216, 205 Misc. 
818 . 

Pablio or private use 
Whether a use is public or pri¬ 
vate. for purposes of taxation is a 
question of fact for the court, to be 
determined by the application of es¬ 
tablished legal principles to the then 
existing facts. 

Me.-^tate v. F. H. Vahlsing, Inc.,, 
88 A.2d 144, 147 Me. 417. 

67- U.S.—Sage V. Baldwin, D.CTex.,. 
65 F.2d 968. 

U. S. V. Petrillo, D.C.I1L, 75 F.. 
Supp. 176. 

Ark.—Gibson v. Spikes, 220 S.W. 56,. 
148 Ark. 270—Booe v. Road Im¬ 
provement Dist. Na 4, Prairie 
County, 216 S.W. 600, 141 Ark. 140. 
Ga.—Williams v. MacFeeley, 197 S.E. 
225, 186 Ga. 145. 

Ill.—National Bank of Colchester v. 
Murphy. 60 N.E.2d 748, 384 111. 61 
—^Meister v. Carbaug^ 142 N.B. 
189, 310 HL 486. 

Minn.—^Davidson v. Patnaude, 177 N.. 

W. 495, 146 Minn. 371. 

Miss.—Chassanoil v. City of Green¬ 
wood, 148 So. 781, 166 Miss. 848,. 
affirmed 64 S.Ct. 641, 291 U.S. 684, 
78 L.Ed. 1004, rehearing denied 64 
S.Ct. 627, 292 U.a 601, 78 L.Ed.. 
1464. 
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•construction of, a statute as constitutional over a statute by the application of the ordinary canons of 
period of time binding, but it will be given con- construction, and then decide whether the enact- 
sideration and weight by the courts.® ^.5 ment of the statute, as thus construed, is within the 

The court must first construe the meaning of the scope of the legislative power.®® The court will 


Mo.—state ex rel. Jacobsmeyer v. 
Thatcher, 92 S.W.2d 640, 888 Mo. 
622. 

Wyo.—Ziegler v. Pickett, 25 P.2d 891. 
46 Wyo. 288. 

12 C.J. p 783 notes 32, 38, p 784 note 
49. 

Admission of existence of interest 
affected by statute see supra § 94. 
Determination of constitutionality on 
general demurrer see supra § 96 b. 
AdmlssioiL of dlsoximlnatloiL 

In view of presumption of validity 
supreme court is unwilling to deter^ 
mine constitutionality of statute on 
record wherein it is admitted as mat¬ 
ter of pleading that statute is unrea¬ 
sonably discriminatory. 

R.I.—^First Nat. Stores v. Lewis, 155 
A 584, 51 R.L 448. 

Pacts not judicially known 
Where alleged unconstitutionality 
of act is predicated on facts not ju¬ 
dicially known, court is not bound 
by tmdenied allegations of pleading 
or admissions of counseL 
Iowa.—Iowa Motor Vehicle Ass'n v. 
Board of Railroad Com'rs of State 
of Iowa, 209 N.W. 511, 202 Iowa 86. 

67.S W.Va.—Rlite Laundry Co. v. 
Dunn, 30 S.B.2d 464, 126 W.Va. 858 
—^Ritchie V. Armentrout, 20 S.E.2d 
474, 124 W.Va. 899. 

Bffect of long acaulescence to con¬ 
struction of constitutional provi¬ 
sions see supra 9 34. 

Bffect of long acquiescence on de¬ 
termination of constitutionality see 
supra § 92. 

Valid construction acquired through 
long acquiescence see infra § 98. 
Presumptions resulting from long ac¬ 
quiescence see infra 5 99. 

Great weight 

In determining whether legisla¬ 
tive grant of state funds for capital 
expenditures on land of hospital 
maintained as charitable institution 
would constitute violation of consti¬ 
tutional inhibition against expendi¬ 
ture of public funds for private pur¬ 
poses, over two hundred years of in¬ 
terrupted and unchallenged history 
in n^lng of appropriations to pri¬ 
vate charitable institutions serving 
public purposes would be entitled to 
great weight. 

Conn.—^Legat v. Adorno, 88 A2d 186, 
XZB Conn. 184. 

Statute in existeuee many years 
In resolving constitutional ques¬ 
tion as to validity of statute author¬ 
izing sale and assignment of* special 
assessment judgment liens, supreme 
court would take cognizance of fact 
that statute had.been in existence for 
thirty-live years, during which its 


constitutionality and validity had 
been recognized by contemporaneous 
and practical construction given it 
by the courts, and during which it 
had had legislative approval and con¬ 
tinuous administrative use, and that 
no previous attack had been made on 
the statute, and the effect a finding 
of invalidity would have upon innu¬ 
merable real estate titles and the 
amount involved in dollars. 

Ill.—^People ex rel. Drobnick v. City 
of Waukegan, 1X6 NJB.2d 865, 1 DL 
2d 466. 

68. TJ.S.—U. S. V. Darby, Ga., 61 S. 
Ct. 451, 312 U.S. 190, 657, 85 L. 
Bd. 609, 182 AL.R. 1430—Miners- 
vllle School Dist. v. Gobitls, Pa, 60 
S.Ct. 1010, 810 U.S. 586, 84 L.Ed. 
1875, 127 AL.R. 1493. 

North American Co. v. Securities 
and. Exchange Commission, C.CA 
2, 188 F.2d 148, affirmed 66 S.Ct 
786, 327 U.S. 686, 90 L.Ed. 946. 

Merced Dredging Co. v. Merced 
County, D.C.Cal., 67 P.Supp. 598. 
Cal.—^Pay v. District Court of Ap¬ 
peal, Second Appellate Dist., Di¬ 
vision 2, 264 P. 896, 200 CaL 522. 
Colo.—^People ex rel. Rogers v. Barks¬ 
dale, 87 P.2d 766, 104 Colo. 1. 

D.C.—^U. S. v. Peace Information Cen¬ 
ter, D.C., 97 P.Supp. 266. 

IlL—Charles v. City of Chicago, 109 
N.B.2d 790, 413 Ill. 428, certiorari 
denied 78 S.Ct. 1122, 845 U.S. 974. 
97 L,Ed. 1389—^Kleln v. Department 
of Registration and Education, 105 
N.E.2d 768, 412 IlL 76, certiorari 
denied 73 S.Ct. 98, 844 U.S. 865. 
97 L.Ed. 664. 

Ind.—^Department of Financial Insti¬ 
tutions V. Holt, 108 N.E.2d 629, 231 
Ind. 2.93. 

Ky.—Wehrman v. Steltenkamp, 200 
S.W.2d 949, 304 Ky. 409. 

Mass.—^Bowe v. Secretary of the 
Commonwealth, 69 N.E.2d 116, 320 
, Mass. 280, 167 AL.R. 1447—Attor¬ 
ney General v. Williams, 59 N.B. 
812, 178 Mass. 330, affirmed 23 S. 
Ct 440. 188 U.S. 491, 47 L.Bd. 669. 
Minn.—^Dayton Co. v. Carpet, Lino¬ 
leum and Resilient Floor Decora¬ 
tors* Union, Local No. 696, APL, 

' 39 N.W.2d 188, 229 Minn. 87, appeal 
denied Carpet, Linoleum and Re¬ 
silient Floor-Decorators* Union, Lo¬ 
cal No. 696, AF.L., v. Dayton 
Co., 70 S.Ct 570, 839 U.S. 906, 
94 L.Ed. 1334. 

Mont—^Thompson v. Tobacco Root 
Co-op. State Grazing Dist, 193 P.2d 
811, 121 Mont 445. 

N.H—State v. Frost, 17 A2d 441, 91 
n!h. 229, 182 AL.R. 628—State v. 
Cox, 16 A2d 508, 91 N.H. 137, af¬ 
firmed Cox V. State of New Hamp¬ 
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shire, 61 S.Ct 762, 312 U.S. 669, 85 
L.Ed. 1049, 133 AL.R. 1396. 

Ohio.—^Fisco V. City of Bast Cleve¬ 
land, App., 99 N.B.2d 616. 

Horstman v. Cincinnati Street 
RaUway Co., 1 Ohio N.P.,N.S., 25. 
Okl.—Wood V. State, 141 F.2d 309. 77 
Okl.Cr. 305. 

Or.—^Moreland Theatres Corporation 
V. Portland Moving Picture Mach. 
Operators* Protective Union, Local 
No. 169, 12 P.2d 383, 140 Or. 35. 

Pa.—Maurer v. Boardman, 7 A2d 466, 
336 Pa. 17, affirmed Maurer v. Ham¬ 
ilton, 60 S.Ct 726, 309 U.S. 698, 84 
L.Bd. 969. 135 AL.R. 1347. 

Flynn v. Horst, Com.PL, 68 
Dauph.Co. 78, affirmed 61 A 2d 64, 
856 Pa. 20. 

R.I.—^Morrison v. Lamarre, 65 A 2d 
217, 76 R.I. 176. 

Tenn.—^Peay v. Nolan, 7 S.W.2d 815, 
167 Tenn. 222, 60 AL.B. 408. 

Tex.—^Duncan v. Gabler, 215 S.W.2d 
166, 147 Tex. 229. 

Highway Commission of Texas 
V. Vaughn, Civ.App., 288 S.W. 875, 
error refused. 

12 C.X p 787 note 83. 

Construction In favor of constitution¬ 
ality see infra § 98. 

Effect of InvalidatliLg oosurtxuctloa 
The construction of a statute 
which brings it in conflict with the 
constitution will nullify it as effectu¬ 
ally as though it had in the first in¬ 
stance been enacted in conflict there¬ 
with. 

Mo.—Gilkeson v. Missouri Pac. R. 
Co., 121 S.W. 138, 222 Mo. 178, 24 
L.RA,N.S., 844, 17 Ann.Cas. 763. 
Tenn.—^Peavy v. Nolan, 7 S.W.2d 815, 
157 Tenn. 222, 60 AL.R. 408. 

Extent of legislative power 

(1) The court, in construing a stat¬ 
ute, is not called on to determine the 
extent of the legislative power be¬ 
yond the limits of its exercise. 

Ohio.—^Henry v. Wellington TeL Co., 

63 N.B.2d 233, 76 Ohio App. 77. 

(2) Questions of constitutional 
power do not depend on the degree to 
which it may be exercised. 

Ky.—Commonwealth v. O'Harrah, 262 
S.W.2d 386. 

Statutory reatriction. provided only 
in specific instance will not ordinari¬ 
ly be carried into other statements 
which do not provide such restrictlon. 
Ind.—State v. Grant Superior Court, 
172 N.B. 897, 202 Ind. 197, 71 AL.R. 
1354. 

Technical rules of law 
In determining whether a library 
was a private corporation with au¬ 
thority to refuse to receive a Negress 
as a member of library training 
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consider the entire statute with all its provisions, 
ncluding provisos, should they lend aid in the con- 
truction,^^^ considering its effect as a whole,^®-® 
ind constitutionality will be considered with refer¬ 
ence to all the provisions of the constitution.^! An 


. infraction of the constitution cannot be consickred 
with reference to its extent^^ • 

Among other things, the coirt should give due 
regard to the facts and. conditions existing at the 
time of enactment of the statute.'^^ The enactment 


tourse, court must be ^ided not by 
echnical rules of law of principal 
Lud agrent but must determine wheth- 
T trustees of the library corpora- 
ion might be classified as represent- 
itives of the state to such an extent 
hat their action was subject to con- 
itltutional restraints imposed on the 
itate. 

J.S.—^Kerr v. llnoch Pratt Free Li¬ 
brary of Baltimore City, C.C.A.Md., 
149 F.2d 212, certiorari denied 66 
act 26, 826 U.S. 721, 90 L.Ed. 427. 

19. U.S.—Buck V. Gibbs, D.C.Pla., 34 
F.Supp. 510, reversed' in part on 
other grounds Watson v. Buck, 61 
act 962, 313 U.a 387, 86 KEd. 
1416, 136 A.L.R. 1426. 

Ua.—Frahn v. Greyling* Realization 
Corp., 195 So. 758, 239 Ala. 580. 
lal.—Contra Costa County v. Cowell 
Portland Cement Co., 14 P.2d 606, 
126 CaLApp. 267. 

Jla.—^Florida Dry Cleaning and 
iJaundry Board v. Everglades Laun¬ 
dry, 188 So. 880, 137 Pla 290. 
ra—Franklin v. Harper, 65 S.E.2d 
221, 205 Ga 779, appeal dismissed 
70 act. 804, 339 U.S. 946, 94 L.Bd. 
1361. 

11.—^People ex reL Swartchlld & Co. 
V. Carter, 85 N.B.2d 64, 876 HI. 690 
—^Liberty Foundries Co. v. Indus¬ 
trial Commission, 25 N.E.2d 790, 
373 HL 146—Ellason v. Wilbom, 
167 N.B. 101, 335 lU. 852, 68 AL.R. 
350, affirmed 60 S..Ct 382, 281- U.S. 
467, 74 LuBd. 962. 

'enn.=—City of Brownsville v. Reid, 
14 S.W.2d 730, 168 Tenn. 445, re¬ 
hearing denied 16 S.W.2d 745, 159 
Tenn. 99. 
fezms of act alone 

Where an act of the legislature , or 
action thereof has no generally ac- 
Bpted body of precedents# no estab- 
shed set . of standari^ of conduct,' 
nd no common knowledge or un^r- 
tandlng on which it is bottomed, the 
anstitutionality of act or section 
lust be' decided from, the terms of 
bie act or . section alona 
LL—Scofield V. Board of Education 
of Community Consol: School Dlst. 
No. 181, 108 N;B.2d 640, 411 lU. IL 

6, Mo.—Ex paile Schatz, 269 S.W. 
383, 307 Mo. 67, 38 AL.R. 1032. 

J.6 N.J.^—Jersey City. v. Kelly, 47 
A2d 354, 134 N.J.Law. 239-^Lohan 
V. Thompson, 95 A 447, 8.8 N.J. 
Law 40. , 

WUentz V. Hendrickson; 88 .^2d 
199, 186 pN*.J.BqV 244. 

L. Colo.^—Champlin Refining Co. v. 
Cruse, 178 P.2d 213, 115 Colo.-: 829: 


Ill.—^People ex rel. Bemat v. Blcek, 
91 N.B.2d 688, 405 IlL 610. 

Ind.—^Hanley v. State, 123 N.B.2d 
452. ‘ . 

Iowa—^Des Moines Joint Stock Land 
Bank of Des Moines v. Nordholm, 
263 N.W. 701, 217 Iowa 1319. 

Mass.—^in re Opinion of the Justices, 
127 N.E. 525, 234 Mass. 597, 

Okl.—Dobbs V. Board of County 
Coni'rs of Oklahoma County, 257 ,P. 
2d 802, 208 OkL 614. 

S.C.—Scroggie v. Bates, 48 S.E.2d 634, 
213 S.G 141. 

Tenn.—Farmer v. Wiseman, 161 S.W. 
2d 1086, 177 Term. 678, 136 AL.R. 
1169—^Maxey v. Powers, 101 ,S.W. 
181, 117 Tenn. 381. 

VSL —City of Newport News v. Eliz¬ 
abeth City County, 55^ ‘S.E.2d 56, 
189 Va 826. 

Wash.—Gruen v. Tax Commission. 

211 P,2d 661. 35 Wash.2d 1. - 

Constitutloiial aspects of -deoreer 
Court, in ordeir tp. arrive at a. prop¬ 
er decree, could properly consider, 
constitutional aspects of a proposed 
decrea - - t 

Celo.—^In re Special Assessments ;for 
Paying Dist No. 3, in City of Gold¬ 
en, 96 P.2d 806, 105 Colo. .158. , 

Oonstitutloiial question may in¬ 
volve one under the federal constitu¬ 
tion as well as the state constitution. 
Ill.—^Village of South Holland v. 
Stein, 26 N.E,2d 868, 373 IlL 472, 
127 AL.R. 967. 

72. Or.—^Tamhill Electric Co. r. City 
of McMinnville, 274 P. 118, 130 Or. 
809, rehearing denied 280 P. 5^04^ 
130 Or. 809, appeal dismissed and 
certiorari denied 50 S.Ct. 159, 280 
U.S. 631. 74 L.Ed. 696. 

7Z. U.S.~ROttenberg v. ‘U. S., CCJL 
Mass.', 137 F:2d 850, affirmed 64'S. 
Ct. 660, 821 U.S. 414, 88 L.Ed. 884. 

Brown v. Ayello, D.C.Cal, 50 F. 
Supp. 391. 

Cal.—^Miller v. Municipal Court of 
City of Los Angeles, 142 P.2d 297, 
22 Cal.2d 818. 

Fla.-^tate v. City of Clearwater, 
139 So. 377, 106 Fla. 761,' affirmed 
146 So. 836, 106 Fla. 761, 108 Fla. 

- 635. 

Ga.-=-Cairi6tian v. Moreland, 46 S.E.2d 
201, 203 Ga. 20; 

N.Y.—W. H H. Chamberlin, Inc., v. 
Andrews, 286 N.T.S. 242, 169 Misd 
>124, modified on other grounds 2 N. 
B.2d 22, 271 N.Y. L 
N.D.-^Ferch v. Housing Authority of 
Cass County, 69 N.W.2d 849. • - 
Vt.—State V. Baker, 68 A2d 63, 116 
-Vt. 94. ‘ . 


SnslneBi practices 

Statute, making it unlawful to dis¬ 
criminate by purchasing farm prod¬ 
uct at a higher price in one local¬ 
ity’t^an in another after allowing 
for transportation costs, is to be con¬ 
strued in the light of business prac- 
ticiss in determining whei^er statute 
is so indefinite as to deny due proc¬ 
ess of law. 

Minn.—State v; Lahesboro Produce & 
Hatchery Co., -21 N.W.2d 792, 221 
Minn. 246, 163 AL.R. 1108. 
Segregatioh. of races in schools 
' In resolving question whether seg¬ 
regation of races In public schools 
constituted a denial of equal pro¬ 
tection of the lAws, even though the'^ 
tangible facilities provided might'be 
equ^, court would consider public 
educaition in light of^lts full develop¬ 
ment and present status throughout 
the nation, aiid not in light of con¬ 
ditions prevailing at time of adop- 
’tion of tile amendment. 

U.S.—^Brown v. Board of Education 
of Topeka, Shawnee County, Kan., 
Del., K an., S.C., Va, 74 s;ct.' 686, 

, 847 U.S. 483, 98 L.Bd. 878., . ... 

^hsequent events ! 

, Constitutionality pf statutes does 
not depend on events which transpire 
after adoption of .statutes, 

R.L—^Narragansett Electric Lighting 
Co. V. Sabre, 146 A, 777, 60 RI. 
288, 66 ALbR. 1653, reargument' 
denied 147 A 668, 66.AL.R. 1563. 
The peonliar tixonmstaiLoea which 
surround particular persons or things 
and moved lawmaking body to legis¬ 
late with respect to them may be con-* 
sidered in. ascertaining whether am¬ 
ple grounds existed for discrimina¬ 
tion between them by statute. 

N.Y.—Shleicrawt v. Moffett, 49 .N.Y.Sf 
2d 64, aflElrmed 61 NY.a2d 188,. 268 
App.Diy. 352, reversed on other 
- grounds 61 N.B.2d 436,. 294 NX. 

. 180, 159,AL.R. 971, motion denied 
62 NJB.2d 392, 294. NX.. 840: 

Wartime legislation. 

' (1) The constltiitlon^ity ' of war^ 
time leglslatloh cannot be determined 
by applying to siich legislation con¬ 
stitutional' norms which oStaih only 
in peacetime and by considering war 
contracts as private contracts unre¬ 
lated to governmental war activities. 
U.S.—U. S. V. PownalL .UCCal., 65 
. y.Supp. 147, :afflrmedr;169 F.2d 73, 
affirmed 68 S.Ct 1294; 334 US. 742; 
.92 L.Ed. 1694, .xehearing denied 
69 S.Ct 11, 886 U.S,- 836, 93 .L.Bd. 
•..889. ...V. , 

(2) Although the constitution gov* 
ems inctime of ci4slsior war, aA V^ell 
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: should be cofiside'red in its legislative’ setting and 
in the light of o&er measures in pari materia 
hut the extdit of' enactment, of similar statutes .in 
other states and the approval or disapproval of the 
policy thereof in printjed opmions is inimaterialj^ 
as is alsdthe fact that the legislature submitted-a 
. constitutional amendment covering'the same subject 
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matter as that of the disputed statute.^® The fact 
that a statute was amended does not furnish a 
;bas^ for an argument that the statute,’ prior to 

amendment, was unconstitutional. 

. Generally the statute must' be tested, not by what 
has been done under it, but by what it authorizes 
to be done und^ its proyisiqns.'^^ A court, how- 


as in' time of peace, restrictions bh 
personal and property rights are sus¬ 
tained In time of war which would 
not be ^veh" Judicial sanction in 
peacetime. 

U.S.—It S. V. I^o'vmall; aupra, 

74 , IJ.S.-^]^otch V. Board of Biver 
Port Pilot Com’rs for Port of New 
Orleans, La.,. 67.’B.Ct. i9iO, 330 U.‘ 
■ S. 5621 31’Xi.?3d. 1033, rehearing 
denied 67' S.Ct. 1196,.3Sl IJ.S. 664, 91 
luBdl 186 j 9 --^Normah v. .Baltimorie 
' ' & O. B. Co., N.-Y., 65 S.Ct. 407, 294 
, U.S. 240,;79‘ ti.Bd. 8.85, 96 .A,L.R. 
1362—Sr V. Bankers*. Trust Col, 
65 S.Ct. 407, 294 U.S. 240,, 79 L-Bd. 
886, 95 A.L..B.\1362. ’ . 

Liberty Paper Board Co. ’v. tJ. S.,' 
D.aOhtO; 37'PrSupp. 761. 

Ariz.'— Roberts V. Spray, - 223 P.2d 
808, 71 Ariz. 60. 

Jerome H. Sh'elp Co. v. Amos, 
iso So: 699, ioo Fla. 863. 

Iowa.—^oi^iLs dtiris SeonAdum. olted 
iXL Hiatt V. Soucek, .36 N.W.2d 432, 
435, 240 Iowa 300. ’' . . 

Kah.—Mizer v. Kansas Bostwick Irr. 
Plst No. 2, 239 P.2d 370; 172 Kan. 
157, appeal dismissed'72 S.Ct. 1053, 
343 U.S. 964, 96 L.Bd, 1365. 

Md.—Shub V.'Simpson, 76 A.2d 332,' 
'196 Md. 177. 

Mo.—State ex rel. Oliver v. Hunt, 24.7 
:S.W.2d 969. 

Orl—State v, Anthony*. 169 P.2d 687, 
179 Or. 282, certiorari denied 67 S. 
Ct 866, 330 IJ.S. 826, 91 L.Ed. 1276.' 
Pa.—Rich Hill Coal Co. v. Chesnut, 
Com.Pl.,- 66 Dauph.Cb. 168, vacated 
> on other grounds 47 A2d 801, 355 
Pa. 13. 

N.Y.-^People v. Kunz, 90 N.B.2d 468, 
300 N.Y. 273, reversed on. other 
. grounds 71 S.Ct. 812, 340 U.S. 290, 

^ 96> L;Bd. .280, and 71 S.Ct. 328, 340 
U.S. 268, 96 L.Bd. 267, motion 

granted 98 N.B.2d 493, 302 N.Y. 704. 
N*C.-^nyder v... Maxwell, 9 S.E.2d 
i9, 217 N.a 61T, ' 

‘OontempotaxLeoiu statute 
Wyo.—^May v. City of Larainie, 131 
I»;2d 800, Wyo. 240. 

CtoDiesis of statute 
In ’ deciding constitutionality of 
statute, the genes^ thereof, evils it 
seeki to rectify, conditions which in¬ 
spired it, and its effect- may be con¬ 
sidered and weighed. 

N.Y.-^hlelcrawt v. Moffett, 49 N.Y. 
7 S.2d 64, afflrined 51 'N.Y.S.2d 188, 

' 268 App.DiV. 352, reversed on 6'th- 
,,er grounds 61--N.B.2a 435, '294 N. 
f. 180, 169 A.L.R.- 971, niotlon der 
-nled 62 N.B}:2(i 892i' ^<4 N.T. 840. ; ’ 


The history connected with the 
origin of the statute must be taken 
into account. 

Pla—Eccles v. Stone, 183 So. 628, 
' 184 Pla 113. 

N.Y.—^McAneny v; Board of Estimate 
and- Apportionment of City of New 
York, 134 N.B. 187, 232 N.Y. 377. 
;Be4^otment of invalidated law. 

Where .the s,upreme court in 1916 
itiyaildate‘d statute providing for re¬ 
covery by; losOr from winner of 
amount paid in gambling .transaction, 
In so far as statute excepted ti^s- 
actions conducted through a regu¬ 
lar board of trade or stock exchange, 
the reenactment in': 1936 of invalidat- 
i)d section Was of ,n6 signlQcance in 
dete^rmining its validity in view of 
fact that reenactment was only , one 
of a very large number of reenact¬ 
ments, by the 1935 session of legisla¬ 
ture to make existing laws comply 
with the then new Practice Act. 
m— Albers V. Lsmson, 42.N.E.2d 627. 
; 380 .IlL 85. 

75. U.S.—^Adkins“V. Children's Hos¬ 
pital of the District of Columbia, 
App.D.C., 43 S.Ct. 394, 261 U.S. 
626, .67 L.Ed. 786, 24 AL.R. 1238. 
Some we^ 'ht 

In detezmining whether means 
adopted by statute were reasonably 
connected, with .le^timate object of 
I statute, fact that fourteen states 
had passed similar legislation was 
entitled to some weight. 
Cal.^’V^olesale Tobacco Dealers- Bu- 
j read'of Southern California y. Na¬ 
tional Candy & Tobacco Co., 82 P.2d 
I a, 11 Cal.2d 634. 

Mering v. Yolo Grocery & Meat 
Mwket, App., 127 P.2d 986. 

Oreat weight 

In determining constitutionality of 
legislation as valid exercise of state 
police power,, great weigh^t must be 
attached to the fapt that many separ 
rate jurisdictions have within a short 
space of time, seen fit to zeroise 
their police power in the same, man^ 
ner.and for the same purposes, and 
the composite will of broad cross 
section of the country . cannot be 
lightly discarded imreasonable, ar¬ 
bitrary, or capricious, or lacking in 
substanti^ relationship to its objec¬ 
tive. 

AriZi-^A^erican Federation of Labor 
V. American Sash & Door Co;, 189 
‘ P.2d 913, 67 Ariz. 20, affirmed 69 
S:Ct 208,- 885 U.S. 538, 93 L.Ed. 
- 222, 6 AlL;R.2d 481-^Americatt Fed- 
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eration of Labor v. American Sash 
& Door Co., 69 S.Ct. 260. 

76. Mont.—O'Connell v. State Board 
of Equalization,. 25 B.2d 114, 95 
Mont. 9i. 

N.Y.—Barthelmess v. Cukor, iss N.Y. 
S. 191, 194 App.Dlv. 859,. reversed 
on other grounds 132 N.E. 140, 231 
N.Y. 436, 16 AL.R. 1404. 

76.6 Mass.—^Kidder v. Mayor of 
Cambridge, 24 N.E.2d 151, 304 Mass. 
491.- * 

77. U.S.—Oakland Club v. South 
Carolina Public Service Authority, 
C.C.AS.C., 110 F.2d 84—Central 
Nat. Bank of Topeka, Kan., v.’Mc¬ 
Farland, D:C.Kan., 20 F.2d 416, af¬ 
firmed, C.C:A; McFarland- v. Cen¬ 
tral Nat. Bank'of Topeka, Kan., 26 

' .T’.2d 890, certiorari denied 49 S.Ct 
12, 278 U.S. 606, 73 L.Ed. 638— 
Town of Samson v. Berry, .CC.A 
Ala., 17 F.2d 1. 

Moore V. Otis, C-CAOkl., 275 F. 
747. 

Ariz.—^Hernandez v. Frohmiller, 204 
P.2d 864, 68 Ariz. 242. 

Ark.—-Wilson v. Oklahoma Tire & 

; Supply Co., 199 S.W.2d 328, 211 
Ark. 77—^Pulaski County v. Com¬ 
mercial Nat. Bank, 194 S.W.2d 883, 
210 Ark. 124—Replogle v. City of 
Little Rock, 267 S.W. 353. 

Cal.—Abbotjb v. McNutt 22 P.2d 510, 
218 Cal. 226, 89 A.L.R. 1109—City 
of Los Angeles v. Lewis, 167 P. 
890, 176 Cat 777. 

In re Elston's Estate, 90 P.2d 
608, 82 .CalApp.2d 652—^Ex parte 
Blanc;.252 P. 1063, 81 Cal.App. 106. 

Colo.—General Outdoor Advertising 
Co. V. Goodffian, 262 P.2d 261, 128 
Colo. 844—^McNichols v. People ex 
rel; Cook, 86 P.2d 868, 95 Colo. 236. 

Del.—Wilmington Trust Co. v. Bald¬ 
win, 196 a! 287. 

Idaho.—State v. Evans, 246 P.2d 788, 
73 Idaho 50—State ex rel. Haworth 
V. Berntsen, 200 P.2d 1007, 68 Idaho 
639—Oorpus Jtiris olted In Taylor 
V. State. 109 B.2d 879, 887, 62 Idaho 
212 —Idaho Gold Dredging Co. v. 
Balderstoh, 78 P:2d 105, 68 Idaho 
692—Corpus Juris olted in Boise- 
Payette Lumber Co. v. Challis In¬ 
dependent School Dlst No. 1, of 
Custer Cohnty, 268 P. 26, 28, 46 
Idaho 403. 

Ill.—People V. Marquis, 126 N.E. 757, 
291 IlL 121, 8 AL.R. 874, 

Iowa.--^<k>rpu8 Juris olted in Davld- 
’ son V. H^ry L. Doherty & Co., 241 
N.W: 700, 711, 214 Iowa 739.' ' 
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ever, will not anticipate prospective conditions which | may never arise, in order to declare a law tmcon- 


Ky. —^Kentucky Alcoholic Beveragre 
Control Board v. Jacobs, 269 S.W.2d 
189—Babb v. BuUitt, 220 S.W.2d 
894, 810 Ky. 211. 

I^a.—Bahry v. ^West Ascension Con- 
soL Drainagre Dist., 51 So.2d 614, 
218 lA. 1028—Kotcbi v. Board of 
Blver Port Pilot Corners for Port 
of New Orleans, 25 So.2d 527, 209 
La. 737, affirmed 67 S.Ct. 910, 330 
Xr.S. 552, 91 UBd. 1093, rehearing: 
denied 67 S.Ct. 1196, 331 U.S. 864, 
91 Li.Bd. 1869—^Mongrognia v. O’Dwy¬ 
er, 16 So.2d 829, 204 La. 1030, 152 
A.L.It 162. 

Me.—Appeal of Sleeper, 87 A. 2d 115, 
147 Me. 302. 

Md.—^Mahoney v. Byers, 48 A.2d 600, 
187 Md. 81—State v. Petrushansky, 
86 A.2d 583, 188 Md. 67—Anne 
Arundel County Com’rs v. Engrlish, 
85 A.2d 135, 182 Md. 514—Maryland 
Theatrical Corp. v. Brennan, 24 A. 
2d 911, 180 Md. 377—Baney v. 
Montgromery County Com’rs, 183 Al. 
548, 170 Md. 183—Grote v. Rogers, 
149 Al. 551, 158 Md. 695—Grote v. 
Rogers, 149 A. 547, 168 Md. 685. 

Mich.—Rassner v. Federal Collateral 
Soc., 300 N.W. 46, 299 Mich. 206— 
Cummings v. Gamer, 182 N.W. 9, 
218 Mich. 408. 

Minn.—State v. Minnesota Federal 
Savings & Loan AtSS’n, 15 N.W.2d 
568, 218 Minn. 229—State v. Sageng, 
235 N.W. 880, 182 Minn. 566. 

Mont—Mills V. State Board of Baual- 
izatlon, 33 P.2d 668, 97 Mont 18— 
Rider v. Cooney, 23 P.2d 261, 94 
Mont 295—State v. Board of 
Com’rs of Cascade County, 296 P. 
1 , 89 Mont 37—Chicago, M. d; St 
P. Ry. Co. V. Board of Railroad 
Com’^rs, 247 P. 162, 76 Mont SOS- 
State V. Meyers, 210 P. 1064, 65 
Mont 124. 

N.J.—St John the Baptist Greek 
Catholic Church of Perth Amboy, 
N. J. V. Gengor, 180 A. 379, 118 
N.J.Eq. 467, modified on other 
grounds 189 A. 118, 121 N.XEq. 849. 

N.M.—^Thompson v. Scheier, 67 P.2d 
293, 40 N.M. 199. 

N'.T.—^Rosalsky r. State, 172 N.B. 
261, 264 N.Y. 117—In re Richard¬ 
son, 160 N.E. 656, 247 N.T, 401— 
People ex reL Alpha Portland Ce¬ 
ment Co. V. Knapp, 129 N.B. 202, 
230 N.T. 48, reargument denied 132 
NJB3. 870, 281 N.Y. 516, and certio¬ 
rari denied 41 S.Ct 624, 256 tJ.S. 
702, 65 L.Ed. 1179—Rochester v. 
West 68 N.B. 673, 164 N.Y. 610, 
76 Am.S.R. 669, 63 L.R.A. 548— 
Gilman v. Tucker, 28 N.B. 1040, 
128 N.Y;. 190, 26 Am.S.R. 464, 13 
L.RA. 804—Stuart v. Palmer^ 74 
N.Y. 188, 80 Am.R. 289. 

Carder Realty Corp. v. State, 28 
N.Y.S.2d 896, 260 App.Div. 469. af¬ 
firmed 86 N.E.2d 194, 286 N.Y. 803, 
motion denied 35 N.E-2d 941, 286 
N.T. 604—People v. DUUwrd, 298 


N.Y.S. 296, 252 App.Div. 125—Kings 
County Lighting Co. v. Maltbie, 280 
N.Y.S. 660, 240 AppIDiv. 476—Mc¬ 
Carthy V. Moore, 214 N.Y.S. 104, 
216 App.Div. 97. 

Schutt V. MacDuif, 127 N.Y.S. 
2d 116, 205 Misc. 43—^Town of Ves¬ 
tal V. Bennett 104 N.T.S.2d 830, 
199 Misc. 41—^Bergerman v. Mur¬ 
phy, 102 N.T.S.2d 622, 199 Misc. 
1008, affirmed in part reversed in 
pait on other grounds 105 NY.S. 
2d 642, 278 App.Div. 388, affirmed 
103 N.B.2d 645, 803 N.Y. 762—Stein^ 
berg V. Stebbins, 56 N.T.S.2d 603, 
184 Misc.' 794, reversed on other 
grounds 56 N.Y.S.2d 453, 269 App. 
Div. 910—^People, on Complaint of 
McDonald v. Simonlan, 18 N.Y.S.2d 
871, 173 Misc. 181—^People ex rel. 
Powott Corp. V. Woodworth, 16 
N.Y.S.2d 986, 172 Misc. 791—Drew. 
V. Northwestern Corporation, 233 
N.Y.S. 292, 133 Misc. 706—City of 
Buffalo V. New York Cent R. Co., 
212 N.Y.S. 1, 125 Misc. 801, affirm¬ 
ed 218 N.Y.S. 718, 218 App.Div. 810, 
motion denied 1 N.E.2d 856, 270 
N.T. 618—Cleveland v. City of Wa¬ 
tertown, 166 N.Y.S. 806, 99 Mlsa 
66, affirmed 166 N.Y.S. 286. 

Shlelcrawt v. Moffett 49 N.Y.S. 
2d 64, affirmed 51 N.Y.S.2d 188, 268 
App.Dlv. 852, reversed on other 
grounds 61 N.E.2d 486, 294 N.Y. 
180, 159 A.L.R. 971, motion denied 
62 N.E.2d 392, 294 N.T. 840. 

N.C.—^Bowie V. Town of West Jeffer¬ 
son, 67 S.B.2d .369, 231 N.C. 408— 
State V. Lueders, 200 S.E. 22, 214 
N.C. 668—Commissioners of John¬ 
ston County V. Lacy, 93 482,* 

174 N.a 141, 2 A.L.R. 726. 

N.D.—Herr v. Rudolf, 26 N.W.2d 916, 
75 N.D. 91, 169 A.L.R. 1388. 

Ohio.—State ex reL Public Institu¬ 
tional Bldg. Authority v. Griffi^ 
22 N.E.2d 200, 135 Ohio St 604. 

Belden v. Union Cent. Life Ins. 
Co., 10 Ohio Supp. 12, reversed on 
other grounds 55 N.E.2d 629, 143 
Ohio St 829, appeal dismissed 65 
S.Ct 129, 328 U.S. 674, 89 L.Ed. 548, 
and Koplin v. Ohio Nat Life Ins. 
Co., 65 S.Ct 186, 323 U.S. 674, 89 
L.Ed. 548. 

Corpus OTuris Secundum cited in 
Gulf Refining Co. v. Bvatt RT.A., 
71 N.E.2d 492, 500, affLihied 74 N.E. 
2d 361, 148 Ohio St 228. 

OkL— Corpus Juris oited in Baker v. 
Carter, 26 P.2d ‘747, 761, 165 Okl. 
116— Corpus Juris quoted in Bo^d 
of Comers of Woods County v. State 
ex rel. Commissioners of Land Of¬ 
fice, 267 P. 778, 781, 126 OkL 287. 

Or.—Demers v. Peterson, 264 P.2d 
213,' 197 Or. 466 —m! & M. Wood 
Working Co. v. State Indus. Acc. 
Commission, 155 P.2d 933, 176 Or. 
36—^Bell V. State Indus^ial - Ac¬ 
cident Commission, 74 P.2d 55, 157 
Or. 653—Anderson v. Thomas, 26 
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P.2d 60, 144 Or. 672—Smith v. Bar- 
nard, 21 P.2d 204, 142 Or. 667—In 
re Oregon Tunnel. Dist No. 1, 253 
P. 1, 120 Or. 694—^Purple Truck 
Garage Co. v. Campbell, 260 P. 2i3, 
119 Or. 484, 51 A.L.R. 816. 

Pa.—Commonwealth v. Vitol, Quar. 
Sess., 37 Luz.Leg.Reg. 161, 85 Mun. 
L.R. 218, 11 Som.Leg.J. 395. 

S.D.—^Beveridge v. Baer, 241 N.W. 

727, 59 S.D. 568, 84 A.L.R 189. 
Utah.— Corpus Juris Secundum cited 
In Allen v. Trueman, 110 P.2d .855, 
864, 100 Utah 36. 

Vt— Corpus Juris Secundum cited in 
State V. Douglsus, 94 A.2d 403, 405, 
117 Vt 484. 

Va.—Edwards y. Commonwealth, 60 
S.B.2d 916, 191 Va. 272—Williams 
V. City of Richmond, 14 S.E.2d 287, 
177 Va. 477, 184 A.L.R. 888—City 
of Richmond v. Cameal, 106 S.R 
403, 129 Va. 888, 14 A.L.R. 1341. 
Wyo.— Corpus. Juris cited in State v. 
Peterson, 194 P. 842, 860, 27 Wyo. 
185, 13 AL.R. 1284. 

12 C.J. p 786 note 79. 

Beasoasible permanent effedi 

The rule that test of validity of 
legislation is what may be done un¬ 
der terms thereof has reference to 
what would be the reasonable perma¬ 
nent effect of legislation rather than 
to the mere possibility of unconstitu¬ 
tional acts of enforcement which pos¬ 
sibility is inherent in every class of 
legislation. 

Cal.—^Ex parte Bodkin, 194 P.2d 588, 
86 Cal.App.2d 208. 

Necessity of prejudice to rights. 

(1) The rule stated in the text is 
not in conflict With the rule that one 
cannot question the validity of a 
statute unless his. interests have 
been,' or are about to be, prejudicial¬ 
ly affected^ by its operation, since the 
latter rule is applicable only where 
the complaining party could not have 
been affected by the statute, whereas 
the former applies to all cases in 
which one by strictly cotnplyhig with 
the statute could have been deprived 
of constitutional j^ights, although as 
a' matter of fact he was not so de¬ 
prived. 

Mont.—State ex rel. Riley v. District 
Court of Second Judicial Dist * in 
and for Silver Bow County, 64 P. 
2d 115, 103 Mont. 676—Rider v. 
Cooney, 23 P.2d 261, 94 Mont, 296— 
State y. Cook, 276 P. 958, 84 Mont. 
478. 

(2) Test as to constitutionality of 
any statute is whether it may he ap¬ 
plied ^in a particular case in such 
manner as to deprive some person of 
a constitutional right, and there. Is no 
valid distinction between constitu¬ 
tional objections, to the statute itself 
and objection to application of the 
statute in a particular casa 

Ky.—Chesapeake & O. Ry. Co. v. City 
of Silver Grove, 249 &W.2d 620. 
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stitutional;^^ and a statute is not to be upset on 
hypothetical and unreal possibilities if it is valid 
according to the facts as they existJ^ 


CONSTITUTIONAL LAW § 97 

The court must generally disregard the form of 
the enactment and look to the substance.^® Thus, 
while declarations of object, purpose, or policy con- 


(8) Necessity of prejudice to 
rlsrhts of complaining party see su¬ 
pra § 76. 

What liappened uaaer statute 

Constitutionality of an act is not 
dependent on what has happened un¬ 
der It. 

Wis.—State ▼. Hall, 190 N.W. 457, 
178 Wis. 172. 

78. U.S.—Corpus Xoris dted in City 
Of Sedalia v. Standard Oil Co. of 
Indiana, C.aA.Mo., 66 F.2d 757, 
760. 

Colo.—^People ex rel. Boaers v. Let- 
ford, 79 P.2d 274, 102 Colo. 284. 
O.C.— U. S. V. Dennis, D.C., 72 F. 
Supp. 417, affirmed 171 F.2d 986, 84 
U.S.APP.D.C. 81, affirmed 70 S.Ct. 
519, 889 U.S. 162. 94 L..Ed. 734. re- 
hearinff denied 70 S.Ct. 799, 839 U.S. 
950, 94 L.Ed. 1864. 

Neh.—State ex rel. Martin v. Howard, 
147 N.W. 689, 96 Neb. 278. 

Ohio.—State ex rel. Herbert v. Fer- 
gruson, 52 N.E.2d 980, 142 Ohio St. 
496. 

Va.—Corpus Jtizis dted in Lehman v. 
Morrissett, 174 S.E. 807, 870, 162 
Va. 463. 

W.Va.—Oorptis tTuxls quoted in State 
Boad Commission v. Kanawha 
County Court, 168 S.E. 815, 819, 112 
W.Va. 98, 

Wyo.—Corpus Juris Secundum q,uot- 
ed in In re Edelman's Estate, 228 
P.2d 408, 416, 68 Wyo. 80. 

12 C.J. p 787 note 80. 

PuhUo STOod 

In determiningr constitutionality of 
statute authorizing: state administra¬ 
tive departments to employ attorneys, 
court 'would not assume that the 
heads of departments would Igmore 
the public g:ood. 

Ky.—Johnson v. Com. ex rel. Mere¬ 
dith, 165 S,W.2d 820, 291 Ky. 829. 

79. U.S.—Lovett V, XT. S„ 66 F. 
Supp. 142, 104 CtCl. 567, . affirmed 
U. S. V. Lovett. 66 S.Ct. 1073, 328 
U.S. 803. 90 L.Ed. 1262. 

CaL—^Von Arx v. City of Burlingrame, 

. 60 P.2d 306, 16 Cal.App.2d 29. 
Colo.—People v. Texas Co., 275 P. 
896, 85 Colo. 289. 

IlL—City of Elmhurst v, Buettgen, 
68 N.B.2d 278, 894 IlL 248. 

Nev.—In re Calvo, 268 P. 671, 60 Nev. 
125. 

N.J.—Commercial Trust Co. of New 
Jersey v. Hudson County Board of 
Taxation, 92 A. 799, 87 N.J.Law 
179. 

—^Headley v. City of Bochester, 

5 N.B.2d 198, 272 N.Y. 197. 

Thompson v. Wallin, 96 N.Y.S. 
2d 784, 276 App.Div. 463, affirmed 
95 N.B.2d 806, 301 N.Y, 476, appeal 
dismissed 72 S.Ct 92, 342 U.S. 801, ( 


96 L.Ed. 607, affirmed Adler v. Bd. 
of Ed. of City, of New York, 72 S. 
Ct 880, 342 U.S. 485, 96 L.Ed. 617. 

Long V. Somervell, 22 N.Y.S.2d 
931. 176 Mlac. 119, affirmed 27 N. 
Y.S.2d 446, 261 App.Div. 946. 
Tex.—Judkins v. Bobison, 160 S.W. 
965, 109 Tex. 6. 

W.Va.—Corpus Juris quoted in State 
Boad Commission v. Kanawha 
County Court, 168 S.B. 815, 819, 
112 W.Va 98. 

Wyo.—Corpus Jnrte Secundum quot¬ 
ed in In re Edleman*s Estate, 228 
P.2d 408, 416, 68 Wyo. 80. 

12 C.J. p 787 note 81. 

Possibility of unlawful administra¬ 
tion 

(1) The possibility that an officer 
will act unreasonably, exceed his 
powers, or ignore his duties under 
color of the statute may not be con¬ 
sidered in passing on its constitu- 
tlonalityt 

U.S.—Utah Power & Light Co. v. 
Pfost, D.C.Idaho, 62 F.2d 226. 

Southern Realty Corporation v. 
McCallum, D.C.Tex., 1 P.Supp. 614, 
affirmed, CC.A., €5 F.2d 934, cer¬ 
tiorari denied Southern Realty 
Corporation v. Heath, 54 S.Ct. 127, 
290 U.S. 692, 78 L.Ed. 596. 

Cal.—Rode v. Siebe, 61 P. 869, 119 
Cal, 618, 89 L.R.A. 842. 

Md.—City of Baltimore v. Bloecher 
& Schafl, 132 A. 160, 149 Md. 648, 
affirmed Bloecher & Schaaf v. City 
of Baltimore, 48 S.Ct 38, 275 U.S. 
490, 72 L.Ed. 889. 

N.J.—McGovern v. Hope, 42 A. 830, 
68 N.J.Law 76. 

N.Y.—^People v. City Prison, 89 N.E. 

686, 144 N.Y. 629, 27 L.R.A. 718. 

12 C.J. p 787 note 81 [a]. 

(2) Also, the possibility that the 
statute will be unlawfully adminis¬ 
tered in interference with constitu¬ 
tional rights is not determinative of 
constitutionality, where no actual 
abridgment of rights is shown. 

Ohio.—State v. Eubank, 9 N.E.2d 

1007, 66 Ohio App. 1. 

(3) Validity of law must be detei> 
mined by its terms and provisions, 
not manner in which it might be ad¬ 
ministered, operated, or enforced. 
Miss.^—Clark v. State, 152 So. 820, 

169 Miss. 369. 

(4) Presumption of constitutional 
administration see infra S 100 d. 

Actual facts 

(1) Question of constitutionality of 
law must be tested with reference 
to actual facts.. 

Mass.—^Brest v. Commissioner of In¬ 
surance, 169 N.E. 657, 270 Masa 
7. . 


(2) In passing on constitutionality 
of a legislative act, the federal courts 
are vested with power to consider 
cases and controversies, have no pow¬ 
er to consider facts other than those 
involved in the case at bar and may 
not consider purely suppositious 
facts, presented merely arguendo by 
counsel. 

U.S.—^Prentiss v. National Airlines, 
D.C.N.J., 112 F.Supp. 806. 

00- U.S.—Chesebro v. Los Angeles 
County Flood Control Dist., Cal., 
59 .S.Ct >622, 806 U.S. 459, 88 L.Ed. 
921, appeal dismissed in part 69 S. 
Ct 104, 805 U.S. 664, 88 L.Ed. 356 
—Gregg Dyeing Co. v. Query, S.C., 
62 S.Ct 631, 286 U.S. 472, 76 L.Bkl. 
1232, 84 A.L.R. 831—Crowell v. 
Benson, Ala., 52 S.Ct 286, 285 U.S. 
22, 76 L.Bd. 698—Near v. State of 
Minnesota ex reL Olson, Minn., 51 
S.Ct 626, 288 U.S. 697, 76 L.Bd. 
1857. 

Salvatore v. Lccke^ C.C.A.N.Y., 
73 F.2d 1012. 

Richmond Hosiery Mills v. Camp, 

D. CXGa., 7 F.Supp. 189, affirmed, C. 
C.A., 74 P.2d 200. 

Drexel Furniture Co. v. Bailey, D. 
C.N.C., 276 F. 462, affirmed Bailey 
V. Drexel Furniture Co., 42 S.Ct 
449, 269 U.S. 20, 66 L.Bd. 817, 21 A. 
L.R. 1432. 

Conn.—Carroll v. Socony-Veucuum Oil 
Co., 68 A.2d 299, 136 Conn. 49. 

Fla—^Ex parte White, 178 So. 876, 
181 Fla 83—Gray v. Central Flor¬ 
ida Lumber Co., 140 So. 320, 104 
Fla 446, rehearing denied 141 So. 
604, 104 Fla 446, and certiorari de¬ 
nied Central Florida Lumber Co. 
V. Gray, 63 S.Ct 84, 287 U.S. 634, 
77 L.Bd. 649. 

Ill.—^People V. Barnett, 176 N.E. 108, 
844 Ill. 62, 76 A.L.R. 1044. 

Ind.—^Protsman v. Jelferson-Craig 
Consol. School Corp. of Switzerland 
County, 109 • N.E.2d 889, 231 Ind. 
627—Cerajewski v. McVey, 72 N. 

E. 2d 650, 225 Ind. 67, 171 A.L.B. 
728. 

Ky.—Commonwealth v. 6*Harrah, 262 
S.W.2d 885. 

Mass.—^In re Opinion of the Justices, 
19 N.E.2d 807, 302 Mass. 606. 

N.J.—^McCutcheon v. State Bldg. Au- 
. thorlty, 97 A.2d 663, 18 N.J. 46. 

Or.—American Federation of Labor 
v. Bain, 106 P.2d 644, 166 Or. 183, 
130 A.L.R. 1278. 

Pa—^Nolan v. Jones, 106 A. 286, 268 
Pa 124. 

Myers v. Lancaster County Com¬ 
missioners, 9 PaDist & Co. 139. 
S.C.—State ex reL Edwards v. Os¬ 
borne, 11 S.B.2d 260, 196 S.C. 296. 
Vt—State V. Greaves, 22 A.2d 497r 
112 Vt 222, followed in State v. 
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tained in the enactment^l and interpretations and 
practices of departments and officials of govern¬ 
ment in passing on the constitutionality, validity, or 
meaning of a statute or rule,8i'5 are to be carefully 


considered and given due weighty they arenot deter¬ 
minative, and the controlling factors for the court 
to ascertain are the real object and purpose of the 
statute,®^ its practical operation, and its natural and 


Johnson, 22 A.2d 601, 112 ITt 2$0; 
State V. Clemons, 22 A.2d 501. 112 
Vt 231 and 22 A,2d 5.02, 112 Vt. 
232. 

Wash .—Ooxpits Jnris Seoiindiuii cited 
in City of Seattle v, Bogrers, 106 
P.2d 508, 601, 6 Wash:2d 31. 

81. TT:S.—Chesebro. v. Lios Angreles 
County Flood Control Dist, Cal., 69 
S.Ct. 622, 306 U.S. 469, 83 L.Ed. 921, 
appeal dismissed In part 59 S.Ct. 
104, 305 U.S. 564, 83 KEd. 356. 

Cal.—Housing Authority of Los An¬ 
geles County V. Doekweiler, 94 P. 
2d 794, 14 Cal.2d 437. 

Redevelopment Agency of City 
and County of San Francisco v. 
Hayes, 266 P2d 105, 122 Cal.App. 
2d 777, certiorari denied Van Hoflf 
V. Redevelopment Agency of City 
and County of San Francisco, 45 S. 

Ct; 214, 848 U.S.' 897, -99 L.Ed.-. 

Colo.—People ex reL Stokes v. New¬ 
ton, lOi' P.2d 21. 106 Colo. 61* 

Del.—^Wilmington Parking Authority 
V. Ranken, 105 A.2d 614. 

Ga.—Cox V. General Eleci Co., 85 S. 

E.2d 514, 211 Ga. 286. * 

Hawaii.—^Hawaii Housing Authority 
V. Chlyo AJimine, 39 Hawaii 643 
Ill.—People ex reL Gutknecht' v. City 
of Chicago. -121 N.B.2d 791, 3 Ill. 
2d 639—^Regan V. Kroger Grocery 
Baking Co., 54 N.B.2d 210. 386 
Ill. 284. ' 

Ind.—Budnik v. Citizens Trust & Sav. 
Bank of South Bend,'44 N.Ei2d 298, 
220 Inf 410. 

La.—^Louisiana State Dept of Agri¬ 
culture V. Sibille, 22 So.2d 202, 207 
La. 877. 

Mo.—City of Lebanon v. Schneider, 
163 S.W.2d 588, 349 Mo. 712. 

N.H—^In re‘ Opinion of the Jizstices, 
114 A2d 514. 

N.M,—State ex rel. New Mexico Dry 
Cleaning Board v. Cauthen, 162 P. 
2d 265, 48 N.M. 436—State ex rel. 
Hughes V. Cleveland, 141 P.2d 192, 
47 N.M. 230. 

N.T.—^Murray v. LaGuardla, 52 N.B. 
2d 884, 291 N.T. 320, certiorari de¬ 
nied 64 S.Ct 630, 321‘us. 771. 88 
L.Bd. 1066. ' 

Weinstock v. Ladisky, 98 N.T.S. 
2d S5, 197 Misc. 859—W. JEL H. 
Chamberlin, Inc., v. AndreWs, 286 
N.T.S. 242, 169 Misc* 124, modified 
• bn other'grounds 2 N.B.2d'22, 271 
N.T. 1. 

S.C.—^Benjamin v. Housing 'Author¬ 
ity of Darlington County, 15 S.E. 
2d 787; 198 S.C. 79. 

Tex.—Atwood v. Willacy County Nav. 

Diet, CivAjpp., ‘ 271 S.W.2d: 137. 
Wash.—^In re Washington Mut Sav. 
Bank,-289 P. 565, 157 Wash;-698, 
rehearing denied 290 P. 697, 157; 


Wash. 361, 71 A.L.R,.. 232—Wash¬ 
ington Mut. Sav. Bank v. Chase, 
289 P. 656, 167 Wash. 693, rehear¬ 
ing denied 290 P. 697. 157 Wash. 
361, 71 AL.R. 232—United Diversi¬ 
fied Securities Corporation v. 
Chase, 289 P. 654, 167 Wash. 899, 
rehearing denied Washington Mut 
Savings Bank v. Chase, 290 P. 697, 
167 Wash. 3W, 71 A.L.R. 232— 
Aberdeen Savings & Loan Ajss^h v. 
Chase, 289 P. 536,, 157 Wash. 851, 
71 Al.L.R. 232, rehearing denied 
Washington Mut Savings Bank v. 
Chase. 290 P. 697, 167 Wash.' 351, 
71 AJLi.B. 232. . - ’ 

W.Va.—Weekley v. Sims, 79 S*E.2d 
847. 

Wis.—r-Davld Jeffrey Co. ;V. City of 
Milwaukee, 66 N.W.2d 862, 267 
W1S..659. 

Deblaratioiui prima fade oorreot 
N.H.—Vellshka v. City of Nashua, 106 
A.2d 671, 99 N.H. 1*61. 

Esdstenoe of emeti^ency 

(1) Emergency may be considered 
in resolving intendments in favor of 
constitutionality of statute izL a 
doubtful case., 

U.S.—La Croix . v. U. S., D.C.Tenn., 

. 11 F.Supp. 817, appeal dismissed, 
CCA., 85 F.2d 669. > 

(2) 'Whether an emergency exist¬ 
ed at time of enactment of statute 
was for courts to decide. - 

N.T.—^Kaelin v. Michelson, 26 N.T. 
S.2d 944, 176 Misc. 636. 

<3) In determining question, ~leg- 
Islative declaration of existence of 
serious public emergency and Its re¬ 
citals of conditions In the state at 
the date of enactment are entitled 
to great weight. 

Md.—Washington Suburban Sanitary 
Commission v. Buckley, 78 A.2d 638, 
197 Md. 203. 

Miss.—Wilson Banking Co. Liquidat¬ 
ing Corporation v. Colvard, 161 So. 
123, 172 Misa 804. . 

(4) Test is whether a situation ex¬ 
ists which, calls for exercise of re¬ 
served power of the state and wheth¬ 
er remedy ladopted by state is reason¬ 
able and legitimate. 

N.T.—jBast. N. T. Sav. Bank v. Hahii ,; 
69 N.E.2d 625, 298 N.T. 622, af¬ 
firmed 66 S.Ct. 69, 326 U.S. 230, 90 
L.Ed. S4, 160 A.L.R;' 1279-—In re 
People, by Van Schaick [Title &, 
Mortgage Guarantee Co.,, of Buf¬ 
falo!, 19.0 N.B. 163, 264 N.T. 89. 
96 A.L.R. 297. . ‘ 

(6) Reasons given- In emergency 
clause relato to " necessity for haste 
and not' to hebesdty for legislation, 
and terms of emergency clause are^j 


In no wise controlling in passing on 
constitutionality of act. 

Tex.—Smith v. State, 256 S.W.2d 
109, 168 Tex.Cr.R. 410. 

(6) Fact that the act dealing with 
the grading of milk and cre^ obtain¬ 
ed from producers for commercial 
use is for unlimited duration and does 
not appear to have been passed to 
relieve a temporary emergency In the 
milk situation, required the court to 
find some other ground than present 
emergency for upholding the const!-! 
tutlonality of the act. 

Or.—State ex reL Van Winkle * v. 
Farmers Union Co-op. Creamery .of 
Sheridan, 84.P.2d 471,. 160 Or. 205. 
Fenmaeive oharaoter 
Although'a' legislative finding is 
not conclusive on the courts on the 
quebtioxi of the constitutionality of a 
statute, it is very persuasive.- 
Fla:—Hlgbee v. Housing Authority of 
Jacksonville, 197 So* '479, 148 Fla 
560. 

N.C.—^Brumley V. BaLxter,' 86“ S.E.2d 
281; '225*N.C. 691, -162 A.L.R. 930. 
The title of an act is a valuable 
a^id in determining ; the scope and 
constitutionality of’ the act itself. 
Mo.-^tate ex rel. Judah v. Fort, 109 
S.W. 737, 210 Mo. 512. 

8iL6 Ga.—^Fulton County v. Holland, 
31 S.E.2d 202, .71 Ga.App. 456. 

The soppoztiiig actioxia of govenu 
mental authoxittea are nothing more 
than circumstances to be considered, 
and 'they are not In any sense con¬ 
clusive. 

Ga—^Fulton County v. Holland, su-; 
pra, 

U U.S.—^Davls V. SchnelL D.C.Ala, 
81 F.Supp. 87.2, affirmed 69 S.Ct 749, 
836 U.S. 933, 98. L.Ed. 1093—Mal- 
lonee v. Fahey, D.C.CaL, 68 F.Supp. 
418, reversed on other grounds 67 
S.Ct 1552, 332 U.S. 245, 91 L.Ed. 
2030—U. S. V. Whlttenberg, iXC. 
Tex., 21 F.Supp. 713, affirmed, G.C. 
A., 100 F.2d 520. 

Cal.—Housing Authority of Los An¬ 
geles County V. Doekweiler,-' 94 P. 
2d 794, 14 Cal.2d *487—Coulter v. 
Pool, 201 P. 120; 187 CaL i31. 

Ga—Cox V; General’tillec; Co., 85 S. 

E.2d 514, 211 Ga. 286; 

Idaho.—American Federation of La- 
' bor V. Langley, 168 P.2d 331, 86 
Idaho 763; ' 

IlL—People V. Loltz, 106 N.B.2d 838, 
412 111. 313. 

N.H.—In re Opinion of the Justices, 
179 A. 409, 87 N.fl:. 496. - 
N.J.—Jersey City v. Zink, -44 A2d 
825, 133 N.J.Xiaw 437, certiorari'de¬ 
nied 88 S.Ct <493, 326‘U.S. 797, 
90‘L.B(L 486, ‘ r 
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reasonable effect on the right involved.When- | .ever state action is challenged, as a denial of liberty. 


_^People ex rel. Nash v:* liou^h- 

man, 222 N.Y.S. 96, 220 App.Div. 
649, reversed on other grrounds 167 
N.B. 894, 246 N.Y. 649—Wiseman 
V.* Close, 183 N.T.S. 368. 

Ohio.— Horstman v. Cincinnati Street 
Railway Co., 1 Ohio N.P.,N.S., 26. 

_Oorpcis Jtizis anoted In. Bo^d 

of Comers of Woods County v. State 
ex rel. Commissioners of "Land Of¬ 
fice, 267 P. 778, 781, 126 Okl. 287. 
S.C.—Scrogg'le v. Bates, 48 S.E!.2d 634, 
218 S.C. 141. 

Utah.—Wallberg v. Utah Public Wel¬ 
fare Commission, 203 P.2d 935, 116 
Utah 242. 

Va.—City of Newport News v. Eliz¬ 
abeth City County, 65 S.B.2d 66, 
189 Va. 825. 

12 p 787 note 88. . 

InQuiry into motive or policy as an 
encroachment on legislature see 
infra $ 154. 

‘^Disregarding pretense, subter¬ 
fuge, and chicane, courts must, look¬ 
ing through form to substance, as-, 
certain the true purpose of a statute 
not from its recitals of purpose, but 
from the operation and effect of It as- 
applied and enforced.” 

U,S.—J. it McLeaish & Co. v. Bin- 
ford, D.C.Tex., 62 F.2d 161, 156, 
^rmed Binford v. J. H. McLeaish 
& Co., 62 S.Ct. 207, 284 U.S. '698, 
76 L.Ed. 613—MacMillan v, Rail¬ 
road Commission of Texas, B.C. 
Tex., 61 F.2d .400, 404, reversed on 
other' grounds .Railroad Commis- 
' sion of' Texas v. MacMillan, 53 S. 
Ct 223, 287* U.S. 676, 77 L.B^ 606. 

Pehn v, Glenn; D.CiKy., 10 F. 
Supp. 483, 487, appeal dismissed, C. 
C.A., Glen v. Penn, 84 P.2d 1001. 
J^Doplioatioiii from xelated legislation 
A statute increasing the income 
tax previously imposed cannot be 
connected with another statute di¬ 
recting pa 3 nhent from the proceeds 
of the income tax' to municipalities 
of a sum to reimburse them for in¬ 
creases Of salaries, for the purpose 
of attributing to the legislature an 
attempt to impose a public charge on 
a special class of property and per¬ 
sons not specially benefited. 

U.S.—Knights V. Jackson, Mass., 48 
S.Ct. 1, 260 U.S. 12, 67 L.Bd. 102.. 
Pxagmatlo approi^ 

. Where the general welfare is. the 
major question involved, constitution¬ 
al questions should be approached 
from the pragmatic rather than from 
the. legalistic point of view.. 

Fla.—State v. State Bd. of Admlnis- 
“ traUon, 25 So.2d 880, 157 Fla. 
legislative intent' 

' ^ (11 Court In passing on constitu¬ 
tionality of an enactment should as-; 
certain the legislative intent. 
Ala.rr-Moorlng v. State, 91-So^ 869, 
207 Ala. 34. . > •. 

Fla.—Seaboard Air Line Ry. Ca v. 


Watson, 137 So. 719, 103 Fla. 477, 
appeal dismissed 53 S.Ct 82, 287 
U.S. 86, 77 .L.Bd. 180, 86 A.LR 
. 174—Hiers v. Mitchell, 116 So. 81, 
95 Fla. 346. 

Hawaii.—^Pan American Airways Co. 

. V. Godbold, 86 Hawaii 170. 

Ind.—Ehle v. State, 138 N.B. 748,,191 
Ind. 602. 

Tenn.—City of Brownsville v, Reid, 
14 S.W.2d 730, 168 Tenn. 446, re¬ 
hearing denied 15 S.W.2d 746, 159 
Tenn. 99. 

Tex.—Smith v. State, 266 S.W.2.d 109, 

. 158 TexCr.R. 410—Ex .parte Hal- 
- sted, 182 S.W.2d 479, 147 Tex.Cr. 

R. 453. 

Vt.—Clark v. C!ity of Burlington, 143 
A. 677, 101 Vt 891. 

(2) It has been said, however, that- 
in passing on the constitutional Va-, 
lidity of a statute, the court ^Is not 
“concerned with its purpose.” 

Irid.—State V. Martin, 139 N.B. 282. 
284. 193 Ind. 1-20, 28 A.L.R 1386. 

..(8) In determining validity of stat¬ 
ute, court is concerned pot with in¬ 
tent of persons who framed and in-' 
troduced the bill, but with the in¬ 
tent of the legrislature after the bill 
“w'as 'amended and enacted into law. 
Ind.—Bttinger v. Studevent, 38 N.B. 

2d 1000, 219 Ind. 406. 

Precise obj^ 

(1) The court need not determine, 
the precise object of the statute in or¬ 
der to hold it constitutional if any of 
the possible purposes withfo., the 
scope of, the legislative power might 
reasonably be accomplished thereby. 
Mont.—State v, Safeway Stores, 76 

P.2d 81, 106 Mont. 182. ' 

(2) Courts need not be sure of 
precise reasons for legislation or cer-. 
talnly know plena. . 

U.S.—^Armour &. Co. v. North Dakota, 
N.D., 36 S.Ct 440, 204 U.S. 610, 60 
L.Bd. 771, Ann.Cas.l916D 648. ‘ 

Mo.—State v. Day-Brite Lighting, 240 

S. W.2d 886, 362 Mo. 299, affirmed 
. Day-Brite Lighting v. State of Mo., 

72 S.Ct. 405, 342 U.S. 421, 96 L.Bd. 
469, rehearing denied 72 S.Ct 674, 
343 U.S. 921, 96 L.Bd. 1334—Poole 
& Creber Market Co. v. Breshears, 
125 S.W.2d 23, 343 Mo. 1138. 

Special or general law 
The purpose for which statute was 
passed may be considered in deter¬ 
mining whether it is a special or gen¬ 
eral law. 

Wyo.—^May v. City of Laramie, 131 
P.2d 800, 68 Wyo. 240. 

!lfi:tle of «iot not conclusive 
U.Si^Kansas Natural Gas 'Co. v. 

Haskell; C.C.OkU 172 F.. 646, af- 
. firmed 31 S.Ct 664, 221 U^, 229, 
66 L.Bd. 716, 35 L.R.A.,N.S.,. 1193. 
Mass.—^In re^ Opinion of the Justices, 
98 N.B. 611,. 211 Mass. 624, 42 L. 
R.A.,N.S., 221.. , . 


Okl.—^Dles V. Bank of Commerce of 
. Sapulpa, 229 P. 474> 100 Okl. 205. 

83. U.S.—Wheeling Steel Corp. v. 
’ dander, Ohio, 69 S.Ct 1291, 337 

U. S. 66,2, 93 L.Bd. 1544—Oyama v. 
State of Cal.. Cal., 68 S.Ct 269, 
832 U.S. 633, 92 L.Ed. 249—Nelson 

V. Sears, Roebuck & Co., Iowa, 61 
S.Ct 686, 312 U.S. 859, 85 L.Ed. 
888, .132 A.L.R. 475, rehearing de¬ 
nied *61 S.Ct 803, 812 U.S. 716, 85. 

. L.Ed. 1145, mandate conformed to 
SearS; Roebuck & Co. v. Nelson, 299 
N.W. 398, 230 Iowa 936—Gregg 
^ Dyeing Co. v. Query, S.C., 52 S.Ct. 
681, 286 U.S. 472, 76 L.Bd. 1232, 84 
A.L.R. 831—^Near v. State of Min¬ 
nesota ex rel. Olson, Minn., 61 Si 
Ot 625, 283 U.S. 697, 7Z L.Ed. 135T 
—^Hammer .v. Dagenharf, N.C., 88 
Ct 629, 247 U:S. 261, 62 L.Ed. 1101, 
S A.L.R. 649. Ann.Cas.l918B 724. 
leave to file petition for rehearing 
granted 38 S.Ct 631. 

Bast Coast Lumber Terminal v. 
Town of Babylon, CA.N.T., 174 F. 
2d 106, 8 A.L.R2d 1219-rJ. H. Mc¬ 
Leaish & Co. V. Binford, D.C.Tex., 
52 F.2d 151,. affirmed Binford v. J. 
H. McLeaish & Co.,. 62 S.Ct. .207, 
284 U.S. 598, 76 L.Ed. 613—Mac¬ 
Millan V. Railroad Commission of' 
Texas, D.C.Tex., 61 F.2d 400, re¬ 
versed on other grounds Railroad 
Commission of Texas v. MacMil¬ 
lan, 63 S.Ct 223, 287 U.S, 676, 77 
L.Ed. 506. 

Thompson .v. Gibbs, D.C.S.C., 60 
F.Supp. 872—^Mills v. Lowndes, D. 
C.Md., 26 F.Supp. 792—^U. S. v. 
Adams, D.C.Fla„ 11 F.Supp. 216. 
Ala.—^Mooring v. State, 91 So. 860. 
207 Ala. 34. 

Afdis.—Caldwell v. Board of Regents 
of University of Ariz., 9*6 P.2d 401, 

. 64 Ariz. 404. 

Ark.—Webb v. Adams, 23 S.W.2d 617, 
180 Ark. 713. 

CaL—Coulter v. Pool, 201 P. 120, 18T 
Cal. 181. 

Colo.—^People V. Morgan, 246 P. 1024, 
79 Colo.. 604—Smith v. Farr, 104 P. 
401, 46 Colo. 364. 

Conn.—CJarroll v. Socony-Vacuum Oil 
Co., 68 A.2d 299, 136 Conn. 49. 

Fla.—Sparkman v. State ex rel. Scott, 
58 So.2d 431—State ex rel. Harper 
V. McDavid, 200 So. 100, 146 Pla. 
606, 133 A.L.R. 360—^Ex parte 

White, 178 So. 876, 181 Fla. 83— 
State ex rel. Dowling v. Butts, 149 
So. 746, 111 Fla. 630, 89 A.L.R. 946 
—Gray v. Central Florida Lumber 
Co., 140 So. 320. 104 Fla. 446, re¬ 
hearing denied 141. So. 604, 104 Fla. 
446, and certiorari dOnied Central 
Florida Lumber Co. v. Gray, 63 S. 
Ct 84, 287 U.S. 634, 77 L.Ed. 649, 
Ga.—Cade v; State, 60 S.B.2d 7*63, 207 
, Ga. 136. 

Ill.—Corpus Juris Secundum cited in 
Grasse y. Dealer’s Transport Co., 
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the question always is whether the state has violated I the essential attributes of that liberty.^®-® 


loe N.B.2d 124. 132. 412 Ill. 179, 
certiorari denied 73 S.Ct. 47, 344 TJ. 
S. 837. 97 L.Ed. 651. 

Ind.—State v. Martin, 139 N.B. 282, 
193 Ind. 120. 26 A.L..R. 1386. 

Iowa.—^Plank v. Grimes. 28 N.W.2d 
34. 238 Iowa 594. 

Mo.—State ex reL Moseley v. Lee, 5 
S.W.2d 83, 319 Mo. 976. 

Neb.—Erickson v. Nine Mile Irr. 

Dist., 192 N.W. 694. 109 Neb. 189. 
N.H.—Opinion of the Justices, 105 

A. 2d 924—^In re Opinion of the Jus¬ 
tices. 179 A. 409, 87 N.H. 496. 

N.J.—Jcunouneau v. Hamer, 109 A. 
2d $40. 16 N.J. 500, certiorari de¬ 
nied 75 S.Ct 680, 349 U.S. 904, 99 
L.Ed.- 

Wilentz V. Hendrickson, S3 A.2d 
366, 133 N.J.Eq. 447, affirmed 88 A. 
2d 199, 135 N.J.E(i. 244. 

N.M.—^Arnold v. Board of Barber Ex¬ 
aminers. 109 P.2d 779, 45 N.M. 57. 
N.T.—Waddey y. Waddey, 49 N.B.2d 
8, 290 N.Y. 251—^People ex rel, Ryan 
V. Lynch. 186 N.B. 28. 262 N.Y. 1. 

Valz V. Sheepshead Bay Bunga¬ 
low Corp.. 163 N.B. 124, 249 N.Y. 
122 . 

People ex reL Nash y. Loughman. 
222 N.Y.S. 9d, 220 App.Div. 549, re¬ 
versed on other grounds 157 N.E. 
894, 245 N.Y. 649. 

Ohio.—^Voeller v. Neilston Warehouse 
Co., 26 N.E.2d 442. 136 Ohio St 427, 
reversed on other grounds 61 S.Ct 
376. 311 U.S. 631, 85 L.Ed. 322—Eu¬ 
clid y. Camp Wise Association, 131 
N.E. 349, 102 Ohio St 207. 

City of Toledo v. Kohlhofer, 122 
N.E.2d 20. 96 Ohio App. 355—Sick¬ 
er V. Powers, App., 74 N.E.2d 638— 
City of Cincinnati v. Criterion Ad¬ 
vertising Co., 168 N.E. 227, 32 Ohio 
App. 472. 

Corpus Juris Seonndum cited in 
Gulf Refining Co. v. Bvatt, B.T.A., 
71 N.B.2d 492, 600, affirmed 74 N. 

B. 2d 851, 148 Ohio St 222. 

State y. Fhssig, 26 Ohio Cir.Ct 
N.S., 81. affirmed. 116 N.B. 104, 95 
Ohio St 232. 

OkL— Ooa^us Juris quoted in Board 
of Com’rs of Woods County v. 
State ex reL Commissioners of 
Land Office, 267 P. 778, 781, 126 
OkL 287. 

Pa.—Scranton City v. Ansley, 84 Pa. 
Super. 133. 

S.C.—State ex reL Edwards v. Os¬ 
borne, 11 S.E2d 260, 196 S.a 296— 
Corpus Juris cited in Scroggie v. 
Scarborough, 160 S.E 596, 600, 162 
S.C. 218. 

Tenn.— Corpus Juris dted in. Peay v. 

Nolan, 7 S.W.2d 815, 819, 157 Tenn. 

. 222, 60 A.L.R. 408. 

Vt—State V. Greaves, 22 A.2d 497, 
112 Vt 222, followed in State v. 
Johnson, 22 A.2d 601, 112 Vt 280, 
State T, Clemons, 22 A.2d 601, 112 
Vt 231 and 22 A.2d 502, 112 Vt 232. 


Wash.—^Fisher's Blend Station v. 
Tax Commission of Washlngon, 46 
P.2d 942. 182 Wash. 163, amended 
on other grounds Fisher’s Blend 
Station v. State Tax Commission, 
49 P.2d 1161, 182 Wash. 163, re¬ 
versed on other grounds Fisher's 
Blend Station v. Tax Commission 
of State of Washington, 56 S.Ct 
608, 297 U.S. 660, 80 L.Ed. 966— 
In re Washington Mut Sav. Bank, 
289 P. 666, 167 Wash. 698. rehear¬ 
ing denied 290 P. 697, 167 Wash. 
351, 71 A.L.R. 232—Washington 

Mut Sav. Bank v. Chase. 289 P. 
555, 157 Wash. 698, rehearing de¬ 
nied 290 P. 697, 167 Wash. 851, 71 
A.L.R. 232—^United Diversified Se¬ 
curities Corporation v. Chase. 289 
P. 664, 157 Wash. 699, rehearing de¬ 
nied Washington Mut Savings 
Bank v. Chase, 290 P. 697, 167 
Wash. 361, 71 AuL.B. 232—Aberdeen 
Savings & Loan Ass’n v. Chase, 289 
P. 636, 157 Wash. 361, 71 A.L.R, 
232, rehearing denied Washington 
Mut Savings Bank v. Chase, 290 
P. 697, 157 Wash. 361, 71 A.L.R. 
232. 

12 C. T. p 787 note 86. 

''Tne constitutionality of au act 
depends on its real character, and 
on the end designed to be accom¬ 
plished, and the courts are not con¬ 
cluded by mere declarations, for in 
whatever language a statute may be 
framed, its purpose and constitution¬ 
al validity must be determined by its 
natural and reasonable effect" 

Tenn.—^Peay v. Nolan, 7 S.W.2d 816, 
819, 167 Tenn. 222, 60 A.L.R. 408. 
A]:bltiatio& of wage disputes 
In passing on the validity of an 
act directed against effort of either 
side to interfere with settlement of 
wage disputes by arbitration, its ef¬ 
fect on the employee is a proper fac¬ 
tor to be considered, even though the 
statute is being attacked by the em¬ 
ployer. 

U.S.—Chas. Wolff Packing Co. v. 
Court of Industrial Relations of 
State of Kansas, Kan., 43 S.Ct. 630, 
262 U.S. 622, 67 L.Ed. 1103, 27 A. 
L.R. 1280. 

"Arguzueutum ab iucouvecDleiLti’’ 
Where the constitutionality of a 
statute is concerned, it Is only when 
the question is close and doubtful 
th^ the doctrine of "argumentum 
ab inconvenienti" will be applied and 
that consideration will be taken of 
the consequences of declaring the 
statute unconstitutional. 

Ga.—Calhoun County v. Early Coun¬ 
ty, 52 S.E.2d 864, 206 Ga. 169. 
Bacaanlnatton confined to statute 
While the necessary operation of a 
statute may be considered in deter¬ 
mining its validity, the court should 
not look beyond the face of the stat¬ 
ute in determining its effect. 

352 


Tex.—Judkins v. Robison, 160 S.W. 
965, 109 Tex. 6. 

XCnowledge or Ignorasice of the 
statute by the parties who may be 
affected by its operation is not ma¬ 
terial. 

Cal.—Oakland v. Carpentier, 21 Cal. 
642. 

Operation and effect of tax 

(1) Whether a state taxing law 
contravenes constitutional rights 
must depend not on mere question 
of form, construction, or definition, 
but on the practical operation and 
effect of the tax imposed. 

U.S.—Shaffer v. Carter, OkL. 40 S.Ct 
221, 262 U.S. 37, 64 L.Ed. 445. 
Ind.—Storen v. J. D. Adams Mfg. 
Co., 7 N.B.2d 941, 212 Ind. 843, 
modified on other grounds 68 S.Ct 
918, 804 U.S. 307, 82 L.Ed. 1366, 117 
A.L.R. 429, mandate conformed to 
16 N.B.2d 1016, 214 Ind. 707. 

S.C.—Santee Mills v. Query, 115 S.E. 
202, 122 S.C. 168. 

(2) The court is not concluded by 
the name or description of the tax 
as found in the act but must ascer¬ 
tain its nature and effect and ascribe 

I to -it the character disclosed by its 
pun>ose and operation. 

U.S.—U. S. V. Kesterson, Ala., 66 S. 
Ct 229, 296 U.S. 299, 80 L.Bd. 241— 
U. S. V. Constantine, Ala., 56 S.Ct 
223, 296 U.S. 287, 80 L.Ed. 288— 
Stewart Dry Goods Co. v. Lewis, 
Ky., 56 S.Ct. 626, 294 U.S. 650, 79 
L.Ed. 1064, rehearing denied 55 S. 
Ct. -662, 296 U.S. 768, 79 L.Ed. 1709. 
Levy V. Lewis, 65 S.Ct. 662, 296 U. 
S. 768, 79 L.Bd. 1709, J. C. Penney 
& Co. V. Lewis, 66 S.Ct. 652, 296 U. 
S. 768, 79 L.Bd. 1709, Kroger Gro¬ 
cery & Baking Co. v. Lewis, 66 S. 
Ct. .662, 296 U.S. 768, 79 L.Ed. 1709. 

(3) Court may consider nature of 
tax from economic viewpoint. 

S.D.—^Flannery v. Welsh, 261 N.W. 
216. 61 S.D. 656—State ex reL Bot¬ 
kin V. Welsh, 251 N.W. 189, 61 S. 
D. 698. 

Use of constitutloaLal laaiguAge 
does not validate an act where the 
purpose and effect of the act is not 
within a constitutional power. 

Neb.—State ex reL Woolsey v. Mor¬ 
gan, 294 S.W. 436, 138 Neb. 636. 

83A U.S.—Carpenter's and Joiner's 
Union of Ajmerlca v. Ritter’s Caf6, 
Tex., 62 S.Ct 807, 815 U.S, 722, 86 
L.Bd. 1148. 

Ala.—^Alabama State Federation of 
Labor v, McAdory,. 18 So.2d 810, 
246 Ala. 1, certiorari dismissed 65 
S.Ct. 1384, 326 U.S. 450, 89 L.Ed. 
172eH-Lash v. State, 14 So.2d 229. 
244 Ala. 48—Carter v. Knapp Mo¬ 
tor Co., 11 So.2d 383> 243 Ala. 600, 
14*4 A.L.R. 1177. 
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A statute not objectionable on its face may be 
adjudged unconstitutional because of its effect in 
operation,as by its improper application to a 
permissive subject matter.^® It has been held, on 
the other hand, that the validity of a statute is to 
be tested by a consideration of the general princi¬ 
ples applicable to the question,and by an ex¬ 


amination of the terms of the act and what it au¬ 
thorizes,**^ and not by what has: been done or 
probably will be done thereunder.88 

The constitutionality of a statute should not be 
made to depend on the way in which it is adminis¬ 
tered by those who are charged with its execution,** 


rreedoans of first ammidmesit 
In passing on constitutionality of 
local regulations, such as those re¬ 
lating to use of sound amplification 
devices, courts , must balance the va¬ 
rious commimity Interests, but must 
keep freedoms of the First Amend¬ 
ment in a preferred position. 

Xj.S.—Sala V. People of State of N. 

T., N.T., .68 act, 1148, 834 U.S. 
558, 92 1674. 

84. XT.S.—Gramage v. Masonic Ceme¬ 
tery Ass*n. D.C.Cal.. 81 P.2d 808, 
reversed on other grounds Masonic 
Cemetery Ass*n y. Gamage. C.C.A., 
88 P.2d 950, 71 A.L..R. 1027, certio¬ 
rari denied Gamage v. Masonic 
Cemetery Ass*n, 61 S.Ct. 80, 282 U. 
a 862, 75 Ii.Bd. 765. 

Fla.—Lightfoot V. State, 64 So.2d 261, 
Ohio-—Cech v. Schultz, 7 N.E.2d 667, 
132 Ohio St. 863. 

OkL—Cozpus guxis quoted In. Board 
of Com'rs of Woods Coimty v. 
State ez reL Commissioners of 
Land Oflice, OkL, 267 P. 778, 781, 
126 OkL 287. 

Pa—^Turco Paint & Varnish Co. v. 

Kalodner, 184 A. 87, 820 Pa 421. 
Vt.—Clark V. City of Burlington, 143 

A, 677, 101 Vt 891, 

Wash.—State v. Dexter, 202 P.2d 
906, 32 Wash.2d 661, 18 A,L.R,2d 
1081, affirmed, Dexter v. State of 
Wash., 70 act 147, 838 U.S. 863, 
94 L.lld. 529. 

12 C.J. p 787 note 87. 

determination on facts 

(1) Unless the constitutionality of 
the legislation under review appears 
from the'act Itself, its validity de¬ 
pends on the facts and circumstances 
of the particular case in which it is 
involved. 

HawaU.—Bishop v. Mahiko, 85 SCa- 
waii 608. 

(2) Whether accused was denied 
equal protection of the law in con¬ 
travention of state and federal Con¬ 
stitutions on ground that grand jury 
which returned indictment and petit 
jury which tried accused were se¬ 
lected by a method which discrim¬ 
inated against nonpoll taxpayer^ 
was to be determined on facts isuad 
not on a presumption. 

Va—^Waller v.-Commonwealth, 16 S. 

B. 2d 808, 178 Va 294, certiorari de¬ 
nied Waller v. Touell. 62 S.Ct. 1106. 
316 U.S. 679, 86 L.E3d. 1752, re¬ 
hearing denied 62 S.Ct, 1289, 816 

U.S. 712, 86 L.Bd, 1777. 

16 C. J.S.—28 


86. Iowa—State v. Bevins, 230 N. 
W. 865, 210 Iowa 1081, appeal dis¬ 
missed 61 S.Ct. 216, 282 U.S. 816, 
76 L.Bd. 729. 

aa. Wls.—State v. Hall. 190 N.W. 
467, 178 Wis. 172, 

Ctoieral sitoatloii decisive 

(1) Court in determining constitu- 
tipn^ity of statute is not concerned 
with precise abuses, evils, or prac¬ 
tices which legislature sought to 
prevent. 

Wis.—^Doerlng v. Swoboda, 253 N. 
W. 667. 214 Wis. 481. 

(2) Legislature is entitled to deal 
with general or typical situation and 
it is immaterial that there might be 
hidividual cases of another aspect. 
N';Y.—^People, by Van Schaick, v. 

Title & Mortgage *Guarantee Co. 
of Buffalo, 190 N.B. 163, 264 K.Y. 
69. 

Cal.—^Lord v. Henderson, 234 P,2d 
197, 105 Cal.App.2d 426, appeal 
dismissed 72 S.Ct. 661, 342 U.S. 
937, 96 L.Ed. 697. 

. C8) The validity of a statute, ordi¬ 
nance, or regulation is to be deter¬ 
mined by its general purpose and effi¬ 
ciency to accomplish the end desired 
rather than by its effect in a par¬ 
ticular application or operation. 

Ky.—Sanitation Dist. No. 1 of Jef¬ 
ferson County V. CampbelL 249 S. 
W.2d 767, 

(4) The supreme court in deter¬ 
mining the constitutionality of stat¬ 
ute permitting an extension of cor¬ 
porate life would not consider only 
a particular corporation, but would 
consider corporations in general. 

Wyo.—Drew v. Beckwith, Quinn & 
Co., 114 P.2d 98. 67 Wyo. 140, re¬ 
hearing denied 116 P.2d 651, 67 
Wyo. 140. 

Impossibility of drafting statute 
attempting to prescribe rule for each 
occasion and the fact that it is prac¬ 
tically impossible to deal with, the 
prohibited conduct in general terms 
is relevant in Judging constitution¬ 
ality of statute. 

U.S.—U. S. V. Dennis, aA,N.Y., 183 
F.2d 201, affirmed Dennis v. U. S., 
71 S.Ct 867, 841 U.S. 494, 96 KEd. 
1137, rehearing denied 72 S.Ct. 20, 
342 U.S. 842, 96 L.Bd. 686. 

Purpose and effeotiveuess 

' The validity of a statute is not to 
be determined from its effect in an 
isolated case but on its general 
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purpose, and efiELclency to effect that 
purpose. 

N.Y.—^Rochester v. West, 58 N.B. 
673. 164 N.Y. 610, 79 Am.S.R. 669, 
53 L.H.A. 648. 

People ex rel. Hash v. Lough- 
. man, 222 N.Y.S. 96, 220 App.Dlv. 
549, reversed on other grounds 
167 N.B. 894, 246 N.Y. 649. 

Guarlno v. City of Niagara 
Falls. 50 N.Y.S.2d 866, 184 Mlsc. 
67. 

Wiseman ▼. Close, 183 N.Y.S. 
863. 

Paots of pa^onlar ease 

Constitutionality of a statute does 
not depend on the facts of any par¬ 
ticular case. 

CaL—People v. Kaufman, 198 P. 963, 
49 CaJA^pp. 570. 

N.Y.—^People ex reL Powott Corp. v. 
Woodworth. 16 N,Y.S.2d 985, 172 
Mlsc. 791. 

Wis.—State v. Hall, 190 N.W. 467. 
178 Wis; 172. 

8f7. Cal.—People v. KelUy, 129 P.2d 
989, 64 Cal.App.2d 764. 

Or.—^Eastern & Western Lumber Co. 

V. Patterson, 268 P. 198, 124 Or. 
112, 60 A.L.H. 628, reversed on 
other grounds 264 P. 441, 124 Or. 
n2, 60 A.L.B.. 628, appeal and er¬ 
ror dismissed 49 S.Ct. 184, 278 U. 
S. 681,. 78 L.Ed. 618. 

Test 

. In deciding constitutionality of 
statute, true test is whether lan¬ 
guage and true meaning thereof con¬ 
travenes constitutional provision. 

Ga.—Royal Cigar Co. v. Hulet, 25 
S.E.2d 810, 196 Ga. 852. 

88. Or.—^Eastern & Western Lumber 
Co. V. Patterson, 268 P. 193, 124 
Or. 112, 60 A.L.pL 628, reversed on 
other grounds 264 P. 441, 124 Or. 
112, 60 A1L.R. 628, appeal and er¬ 
ror dismissed 49 S.Ct. 184, 278 
U.S. -681, 78 L.Ed. 618. 

Bxroneous appUcatlon by court 
If an act Is constitutional on its 
face, it cannot be made unconstitu¬ 
tional by an. erroneous interpreta¬ 
tion or an improper application of it 
by the court 

Va.—Chesapeake & O. Ry. Co. v. May, 

, 92 S.B. 801, 120 Va. 790. 

89. U.S.—^Duke Power Co. v. Green¬ 
wood County, C.C.A.S.C., 91 F.2d 
665, affirmed 58 S.Ct 306, 302 U. 

. S. 485, 82 L.Ed. 381. 

Conn.—State v. Coleman, 113 A. 385, 
96 Conn. 190. 
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although such an exercise of power may be held 
invalid despite the fact that the statute is lawful on 
its face,^® and in specif cases the method of execu¬ 
tion of the statute by such ofGicers may determine 
whether the law transcends ihe constitutional re¬ 
quirement of due procc^s.^1 A daim of abuse of 
power in the enactmdit of: legislative acts, how¬ 
ever, must generally be decided on the merits of 
each case.®^ 

Ooiurtmction 

Constitutionality of a statute is 
not determined ..by administrative 
construction. 

Mich.—^Vinkemulder v. Vidro, 267 N. 

W. 548, 276 Mich. 499. 

Bvidenoo Inadmisslbltt 
Evidence as to manner of enforc¬ 
ing statute has no bearing on its 
constitutionality and is Inadmissible. 

La.—VVard v. Leche, 179 So. 52, 189 
La. 113. 

Wis.—State ex rel. Department of 
Agriculture v, Marriott; 296 N.W. 

622, 287 Wis. 607, appeal dismissed 
Reuter v. State of Wis. ex roL De¬ 
partment of Agriculture, 62 S.Ot. 

76, 314 U.S. 571, 86 LEd. 463. 

Opportunity for abuses 
Court cannot declare statute un¬ 
constitutional , merely because it of¬ 
fers opportunity for abuses^ 

N.M.—State ex reL Hannah v. Armi¬ 
jo, 28 P.2d 511, 38 N.M. 78. 

Statute Ignored 

Alleged fact that it was conunon 
knowledge ‘ that, with respect to 
many phases of a statute, it had ab¬ 
solutely been ignored, could, not be 
considered by court in passing on 
validity of statuta 
Idaho.-^tate v. Oanston, '85 P.2d 
682, 59 Idaho 561. 

Md.—Atkinson v. Sappersteln, 60 A. 

' 2d 737, 191 Md. 301. 

90. Vt.—Clark v. City of Burling¬ 
ton, 148 A 677, 101 Vt. 89L 
Xu order to invoke this prinoiple 
It. must appear that there is element 
of intentional or purposeful dtecrlpa- 
Ination by enforcement authdrltlea 
N;X.—^Zorach v. Clauson, 100 N.HL2d 
463. 808 KT. lOVaflairmed 72 S.Ct. 

679, 843 TJ.S. 306. 96 LBd. 964.' ' 

9L Ohio.—Cech v. Schultzs, 7 N.E.2d 
657, 132 Ohio St. 853. . 

9^2. U.S.—^Rottenherg v. IT. S., C.C., 

AMass., 137 F.2d 850, affirmed 64 
. S.Ct. 660, 321 Xr.S. 414, 88 L.Ed. 

884. 

. U. S. V. .Siegel Bros., D.Ci'Wksh., 

62 “P.Supp; 288—Springfield Fire ,& 

Marine Ins. Co. v.' Holmes' D.C. 

' Mont, 32<.F.Supp. .964, reversed on 
bthef grounds Holmes v. Spring- 
. field Fire St Marine Lm. Co.;, 61 
S.Ct 19, 811 U.S. 606, .25-L.Ed. 884, 
rehearing denied ‘61 .S.Ct 129, 811 
U.& 726, 85 L.Ed. 478. 


Matters otherwise not necessary to the determina¬ 
tion of constitutionality of the statute will not be 

considered.^ s. . 

Questions of fact Generally, evidence aliunde is 
not admissible on. the question as to whether the 
legislature has complied with constitutional limita¬ 
tions,^^ and although the court will not necessarily 
confine itself to facts stated in the. complaint and 

R C. Tway Coal Co. T. Glenn, 
D.C.Ky., 12 F.Supp. 670. 

Ark.—Greene County v. Clay County,* 
205 S.W. 709, 135 Ark. 801. 

Ariz.—American Federation of La¬ 
bor v. American Sash & Door Co., 
18d P.2d '912, 67 Arls. 20, affirmed^ 
69 S.Ct. 268. 835 U.i3. 688, 93 L.Bd. 
222, 6 AL.H.2d - '481—American 

Federation of Labor v. American 
'Saeh & Door Co., 69 S.Ct. 260. 
Cal.-ALos Angeles County Flood 
Control Dist. v. Hamilton, 169 P. 
1028, 177 Ca!Lai9. 

FUu—Crandon v. Hazlett, t6 So. 2d 
638. 167 Fla. 674. 

Ind.—^Department of Ins. v. Schoon¬ 
over, 72 N.E2d 747, 226 Ind. 187. 
Mont—Rider v. Cooney, 28 P.2d 261, 
94*Mont 295. 

Or.—^Kinney v. City of Astoria, 2l7 
P. 840, 108 Or.'514: 

RL—^Manufacturers* Mut Fire Ins. 

. Co. V. Clarke, 108 A 931, 41 RL 
277. 

S.D.—Stavig V. Van Camp. 198-N.W. 
781, 46 S.D. 472. 

Tex.—Corsl^na Cotton' Mills v. Shep¬ 
pard, 71 S.W.2d 247, 128 Tex. 862. 
W.Va—State ex rel. Armbrecht v. 
Thornburg, 70 ' S.E.2d 78, 137 W. 
V8U 60, 

12 C. J. p 787 notes 90, 91. 

Review of legislative- determination 
of fact suppo^ng ' Acercise of 
power as an encroachment on leg¬ 
islature see infra §- 151.- . , 
Beasoa* for rule 

“The courts,, careful to observe the. 
idei^ expressed by the letter and. 
spirit of the Constitution, avoid en-' 
croachment upon other d^artments, 
and sustain each in the exercise of 
its les^timate. functions,' and so the 
rule that . . . when validity de¬ 

pends upon the existence of certain 
fa^ts, ^e legislative determination 
is conclusive; that is to say,' a sep¬ 
arate investigation dependent on' ex-’ 
ttinsic facts is not permissible In A 
Judicial inquiry.** 

Teixn.—Peay v. Holcm, 7 SiW.2d 816i 
’818, 167 T4nn. 222,-60 AUR 408. 
12 CsJ. p '787 note 90' [aj. 

Dlsagreesnent by oqort v4th legisia. 

. ture as ^ ex^iirtmo^ of facts 
The validity of legislation which 
would, be, .isecessjsry o proper under 
a given state of f^cts does not, 
pend on .the actual existence of the 
supposed but enough ,lf 


Fla.—State v. Johnson, 185 So. 816, 
102 Fla. 19. 

Ky.—Shaw v. Fox, 55 S.W.2d 11. 246 
Ky: 842. 

K.J.—^MeSweeney v. Equitable Trust 
Co.. 198 A 629, 16 H.J.Misc. 193. 
Oerfelorazl 

Whether limitation of time within 
which certiorari may issue is reason¬ 
able should be determined on facts 
of ecLch case. 

N.J.—Red Oaks v. Dorez, Inc^, 187 
A 737, 117 N.J.Law 280. 

98.; 'CJ.S.—^Zoiach v. Clauson, N.T,, 
72 S.Ct 679, 848 U.S. 306, 96 L. 
Ed. 954. 

. Corbin v. County School Bd. of 
Pulaski County, Va., C.AVa.. 177 
F.2d ,924. 

H.T.—^L'Hommedleu v. Board of Re¬ 
gents of University of State of 
N. T., 96 N.T..S.2d 448, 2.76 App. 
Div. 494, affirmed 96 N.E.2d - 806, 
801 N.Y. 476, appeal dismissed 
• Thompson v. Wallin, 72 S.Ct 92, 

. 342 U.S. 801, 96 LEd. 607, affirmed 
Adler v. Board of Ed^ of City Of 
New York, 72 S.Ct. 880, 342 U.S. 
.486, 96 L.Bd. 677, 27 AL.R2d 472, 
affirmed L'Hommedieu v. Board of 
Regents of University of State of 
N. T., f2 S.Ct 624, 342 U.S. 961, 

. 96 Li-Bd. 707. 

Benedetto v. Fern, 4 N.Y.S.2d 
844, 167 Mlse. 831, affirmed 7 N.Y. 
S.2d 227, 266 App;Div. 7.63, af¬ 
firmed 19 N.E.2d 92, 279 N.Y. 798. 
RI.—Creditors* Service Corporation 
V. Cummings, 190 A 2. 67 RL 291. 

In taxpayeom’ aotioaui to test the 
constitutionality of a statute,*^ only 
such questions will be considered as 
.bear on its validity as a whole. 

Wis.—State v. Eberhardt, 147 N.W, 
1016, 158 Wis. 20—In re Income 
Tax Cases, 134 N.W4'678, 186 N;W. 
164, 148 Wis. 466. . 

bonteatibns'asLd color 
"in determining constitutionality of 
statute, court properly, refused to. 
consider local contentions and color 
as b^ipg on legislative history.. 

Bo^d of Ed. of Eenfoh-County 
' r. Mescher,.. 22,0 S.W.8d 1016,. 810 
Ky. 463. . . 

S4. U.S.-:-Danlel y. Family Sec. Life 
,Lna. Co., S.C., .69. S.Ct,. 650, 88*6 U. 
S.,.220, 98 LEd. .1632^ 10 A.LuR2d 
945. . 
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admitted by deifiurrer, but will act in the-light of of investigations of the legislature on which the 
all matters of which it may take judidal notice,enactment is presumably based,^® it must confine 
including all of the ultimate facte shown in reports itself to consideration of matters so noticed 


the legislature may rationally be¬ 
lieve -such facts to be established.. 
S.D.—State v. Reeves, 1S4 N.W. 99S, 
*44 S.P.:6^S. . ’ 

12 C.J. p 787 note 91 [al. 

'iBaroUed bill’’ 

“ ( 1 ) Under ’'enrolled blir* rule, an 
enrolled and engrossed bill, properly 
authenticated, approved by the gov¬ 
ernor and deposited with secretary of 
state as paK^of records of that office, 
is conclusive ^ to regularity of its 
enactment and courts cannot loc^ 
beyond the duly authenlicated bill 
to Journal of eitiier hotise tb;asc6p- 
taiw whether constitutional reaulre- 
ments were complied'^th In Its en¬ 
actment' 

-Thompson v. Saundeis, 189 P, 
2d 87, 62 ]Sr.M. 1, 

b) Failure of le^slatlve Journals 
to show that Small lioans Act was 
‘ read publicly in fiUl In, .each .house 
of legislature aind signed by proper 
officers of .ea<^ in open sessipn does 
not render statute invalid under "en¬ 
roll^ bill” iHile. . 

K.M.~ 7 Thompson v. Saunders, supra. 

(3) The final, conclusive, ultimate, 
and only evidence of the passage of a 
bill of both houses of the le^slature 
is the enrolled; bUl signed by bpth the 
president of the senate and the 
speaker of the house,; approved by 
the governor And Hied in the office of 
the secretary of state, 
lawAr-Carlton v. Grimes, 23 JNr.W.2d 
883, 287 Iowa 912. 

' Questioa of fact 

Generally, the .constitutionality of 
.a law will not be determined on a 
question of f^t to be ascertained by 
the court, nor will tte court conduct 
an investigation to sustain* or frus¬ 
trate legislation according'to wheth¬ 
er the court approves or disapproves 
of the facts which compelled * legis¬ 
lative action. 

Arlz.—State Bd. of Barber Bzami- 
ners v. Edwards, 258 P.2d 418, 76 
Arlz. 27. ' 

Batloiua basis . 

As long as ar^rationally sound basis 
exists -for congressional determina- 
, tlpn that particular legislation Is 
appropriately related to the dls- 
. charge of constitutional powers, the 
validity pi ^uoh legislation is uhas- 
sailablev 

U.S.—^tuts V* Bureau of l^arcbtics of 
Department o;|C Treasury of U. 5., 
D.aO^O., 56. F.SUPP. 810. .. 

'^ole JnHsdioiioiL 

Where teglslature has sole iuTls- 
, diction ovbp (Subject, courts cannot 
inquire concesfixing truth bf facts on 


which legislative act is predicated. 
WvVa.—State ex ret Armbrecht v. 
Thornburg, 70 S.B.2d 78, 137 W. 
Va. 60. . , 

95. U.S/r-Weaver v. Palmer Broa 
Co.. Pa., 46 S.Ct 820, 270 U.S. 
402, 76 L..Ed. 664. 

Smolowe v. Delendo Corp., p.C. 
N.T., 46 P.Supp. 768, affirmed C 
C^, .186 P.2d 231, 148 4.L.R. 800; 
certiorai:! denied 64 S.Ct 56. 820 
U.S. 751, 88 L.Bd. 446-i-U. S, v. 
Gordon Riyoshi Hirabayashi, D.C^ 
Wash., 46 F.Supp. 657—Paramount 
Pictures v. Langer, D1C.N.D., 28 F. 
Supp. 890, motion granted 59 S.Ct 
641, 306 U.S. 619, 83 D.Bd. 1026— 
—liislcbin Y. Andrews, D.C.N.T.,' 23 
F.Supp. 657. • 

Aria—State Bd, of Barber Exami¬ 
ners V. Edwards,.. 258 P.2d 418, 76 
Aria 27. '. 

Cal.^—^Martin v. Superior Court of 
Sacrateento County, 227 P.'762, 194 
Cal. 93. 

Lord V Henderson, 234 P.2d 197, 
105 CalA.pp.2d 426, appeal dismiss¬ 
ed 72 S.Ct 561, 842 tJ.S. 937* 96 
L.Ed. 697—Whltcoinb v. Emersoi^ 
115 P.2d 892, 46 Cal.App;2d .268;; 
Fla.—Eccles v. Stone, 183 So. 628, 134 
Fla. 118—L. Maxcy, Inc., v. Mayo, 
139 So. 121, 108 Fla. 552. 

Ind.—^Department of Financial In¬ 
stitutions V. Holt, 108 N.E.2d 629, 
231 Ind. 298—State v. Griffin, 79 
N.E.2d 637, 226 Ind. 279, followed | 
In State v. Harvey, 79 N.E.2d 644, 
226 Ind. 292, and State v. Beavers, 
79 N,B.2d 644, 226 Ind, 298—De¬ 
partment of Ins. V, Schoonover, 72 
N-B-Bd 747. 225 Ind. 187. 
loWa—^Patterson v. Iowa Bonus Bd., 
71 N.W.2d 1. 

Ky.—^Kohler v. Benckart, 262 S.W.2d 
854. ■ ' 

Minn.—Haljuste v. Hennepin County 
Sanatorium Conamisslon, 61 N.W*. 
2d 767, 240 Minn. 407. 

N.T.—Christie v. 46th St Theatre 
Corp., 39 N.T.S.2d 464, 265 App. 
Div. 266, affirmed 64 N.B.2d,206, 
292 N.Y. 520,, motion granted 55 
j K,B.2d .512, 292 N.T. 648, certiorari 
I denied 46 th Street Theatre Corp. v. 

Christie, ,65 s’Ct 35, 828 U-Si 710, 

; 89 L.Ed. 671. 

In.C.—S nyder v. Maxwell, 9 S.B.2d 
I 19, 217 N.C. 617. 

01d.--^4>>]i)us' quoted in. Board 

of Com'rs of Woods County v. 
State ex reL Commissioners of 
Land Office, 257 P. 778, 781. 125 
;01d. 287. 

12 C.J^ P 787 note 89. 

"The court may resort to public 
I official ’ documents, public • recoffla, 
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both state and national, and may 
take Judicial, notice of and , consider 
history of the. legislation and sui*- 
rounding facts and curcumstahces .in 
connection, therewith." 

HL—Scofield V.' Board of Bd. of Com¬ 
munity Consol. School Dist No. 
181, 103 N.E.2d. 640, 4U Ill: 11— 
Bbshulzen v. Thomxxson & Tay¬ 
lor Co., 195 N.E. 625, 526, 860 IIL 
160. 

96. Uis.—ti. S. V,' Tot, C.C.AN.L, 
181 F.2d 261, reversed on o^er 
grounds 68 . S.Ct. 1241, 819 U.S. 
468, 87 L.Ed. 1519. . , 

Albertson v.. Millard, D.CMich., 
106 F.Supp. 635,. vacated on other 
. pounds 78 S.Ct. 600, 345 U.S. 242, 
97 L.Ed. 983—R. C. ^ay Coal’Co. 
V. Glenn, D-C-Ky.,. 12 F.Supp.'.670. 
CaL—^Redevelopment Agency of City 
and County of San Francisco, v. 
Biayes. 266 P.2d 105, 122 Cal.App.2d 
777.- . ; 

Tenn.—^E^ua v. DaVidaon.* County, 
227 S.W.2d 12. 189 Tenn. 645.: 

VMiffity of finiaiiigs 

(1) .In action attacking constitu¬ 
tionality. of Waterfront. Commission 
Act, court would not reject findings 
of; New York state legislature,, and 
report of New York state crlxne com- 
missiorC and conduct its own inde¬ 
pendent factual Inquiry to ascertain 
whether or not there was support for 
legislation, at least in the absence of 
proof raising any issue as to validity 
of such findizxgs. ' 

U.S.—O’Rourke v. Waterfront Com¬ 
mission of New York Harbor, D.C. 
N.Y., 118 F.Supp. 236. 

(2) Congressional fact findings, 
based on extensive investigatibh, in 
statutes... over subject-matter of 
which congress has power, must be 
adopted by . courts in cases involving 
constitutional questions. 

U.S.—Communist Party of U. S. v. 
n Subversive Activities Control Bd., 
C.AU.C., 223 F.2d 681. 

(8) Congress* finding in Subversive 
Activities Control Act that there ,1s 
a world Communist movement for 
purpose of establishing Communist 
proletarian, world dictatorship by 
treacheiy, sabotage, or any other 
necessary means is.binding on.court 
of appi^s In reviewing, subversive 
activities control board's order de¬ 
claring Communist Party of United 
States a Communist action organiza¬ 
tion required by such act to register 
with; attorney general. 
U.S.*^-<lommunlst Party, of U. S. v. 
Subversive^ Activities Control Bd., 
supra.' ■ • ■ / 
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those matters which appear on the face of the 
law.®^ It has been held, however, that the invalid¬ 
ity of legislative action may be shown by facts es¬ 
tablished by evidence,^® and that where the deter- 

S7. Ark.—Greene County v. Clay 
County. 206 S.W. 709. 136 Ark. 801. 

CaL—^L o 8 Angeles County Flood 
Control Dist. y. Hamilton, 169 P. 

1028. 177 Cal. 119. 

County Flood Control and Water 
Conservation Dist. v. Stanley. 263 
P.2d 632, 121 C^lA.pp.2d 308— 

Frohliger v. Xtlchardson, 218 P. 

497, 63 Cal.App. 209. 

Fla.—Crandon v. Hajzlett, 26 So.2d 
688,167 Fla. 674. 

Iowa.—Carlton v. Grimes, 23 K.W. 

2d 883. 237 Iowa 912. 

H.Y.—People v. Buffalo Cold Storage 
Co.. 185 N.T.S. 790, 113 Misc. 479. 

H.C.—Maxwell v. Kent-Coffey Mfg. 

Co.. 168 S.R 397, 204 N.C. 365. 90 
AXuB. 476, affirmed Kent-Coffey 
Mfg. Co. V. Maxwell. 64 S.Ct 437. 

291 U.S. 642, 78 L.Ed. 1040. 

Or.—^Kinney v. City of Astoria^ 217 
P. 840, 108 Or. 614. 

ILL—^Manufacturers’ Mut. Fire Ina 
Co. V. Clarke, 103 A. 931. 41 R.L 
277, 

S.C.—Scroggie v. Bates. 48 S.i:.2d 634, 

213 S.C 141. 

S.D.—Stavlg V. Van Camp. 193 N.W. 

781, 46 S.D. 472—State v. Beeves. 

184 N.W. 998. 44 S.D. 668. 

Washi—Wiegardt v. Brennan, 73 P. 

2d 1330, 192 Wash. 629—Great 

Northern By. Co. ▼. State. 62 P.2d 
1274, 184 Wash. 648, followed in 
Northern Pac. B. Co. v. State, 62 
P.2d 1279, 184 Wash. 710, and Chi¬ 
cago. M., 

State, 62 P.2d 1279, 184 Wash. 710, 
reversed on other grounds Great 
Northern By. Co. v. State of Wash¬ 
ington. 67 S.CL 897. 300 U.S. 164, 

81 Ij.Fd. 673, rehearing denied 57 
S.CL 504, 300 U.S. .686, 81 D.Fd. 

888—^In re Bailey’s Estate, 34 P. 

2d 448. 178 Wash. 173—Ajax v. 

Gregory, 32 P.2d 660, 177 Wash. 

466—State ex rel. Trenholm v. 

Telle, 26 P.2d 569, 174 Wash. 647. 
adhered to 28 P.2d 1119, 174 Wash. 

647—State v. Miller, 271 P. 826. 

149 Wash. 545—State v. Clausen. 

183 P. 115, 108 Wash. 133. 

Consideration oonibiied to jsfeatnte 
(1) Constitutionality of a statute 
Is not to be determined by matters 
outside the statute^ hut from the 
statute itself. 

Md.—Samuel Bevard Manuro Prod¬ 
ucts Co. V. Baughman, 178 A. 40, 

167 Md. 55. * 

Mont.—Marcellus v- WrighL 202 P. 

38i; 61 MonL 274. 

N.T.—Kittinger v. Buffalo Traction 
Co., 64 N.E 1081. 160 N.T. 377, . 

. Bohinson v.' Broome Co.imty, 98 
N.Y.S,2d 662, 276 App.Div. 69^ af¬ 
firmed 98 N.B.2d 77, 301 N*T, 624 


minfition whether a statute .is treasonable, arbi¬ 
trary, or not related to the ends proposed turns on 
factual,considerations, the court may consider such 
facts and hear evidence with respect thereto,^^ So 

police power, burden being on com- 
plalnanL 

Fla .—lu Maxcy, Inc., ▼, Mayo, 139 
So. 121, 103 Fla. 562. 

U.S.—Weaver v.* Palmer Bros. 
Co., Pa., 46 S.CL 320. 270 U.S. 402. 

70 L..Bd. 664. 

Moss V. Hawaiian Dredging Co.. 
C.A.Cad.. 187 F.2d 442. 

Paramotmt Pictures v, Lianger, D. 
C.N.D., 28 F.Supp. 890. . 

Ind.—Welsenberger v. State, 175 N. 

E. 288, 202 Ind. 424. 

Iowa.—^Patterson v. Iowa Bonus Bd., 

71 N.W.2d 1 . 

Pa.—Harrisburg Dairies v, Elsaman, 
11 A.2d 876, 838 Pa. 58. 

Wis.—^Ritholz y. Jotmson, 12 N.W.2d 
788. 244 Wis. 494. 

Zieglslative statement of fact may 
be challenged as being wholly with¬ 
out foundation, hi which event a 
court will examine the evidence 
which legislative b^y had. to see 
if conclusion of fact actually was 
without basis, but it will not try the 
issue of fact de novo. 

D.C.—National Marttime Union of 
America v. Herzog. D.C., 78 F. 
Supp. 146, affirmed 68 S.Ct. 1629, 
834 U.S. 854, 92 KEd. 1776. 
Qnestioa neoessaxUy Involved 
Sometimes questions of fact may 
be necei^sarily involved in a judicial 
determination as to the constitution¬ 
ality of a statute. 

MonL—^Bider v. Cooney, 23 P.2d 261, 
94 MonL 295. 

99. N.T.—^Parsons , ConsL - Corpora¬ 
tion V. City of New York, 298 N. 
Y.S. 276, 163 Misc. 932. 

Pa.—^Pennsylvania B. Co. v. Driscoll, 
198 A. 130, 83b Pa. 97., 

CJr. p 787 note 98. 

I Administrative order 

( 1 ) Suit to set aside administrative 
order, reducing stockyard company’s 
yardage charges required court to 
hear evidence and decide whether 
order deprived company of property 
without due process. 

U.S,—^Denver Union Stock Yard Co. 

V. U. S., D.C.C 0 I 0 ., 67 F.2d 735. 

(2) In proceeding to condemn 
product on ground that it was adul¬ 
terated within Federal Food, Drug, 
and Cosmetic Act, before court could 
determine whether notlM and hear¬ 
ing to olaimant bef 01 ^ adoption of 
regulations were sufficient to consti¬ 
tute due process, it would be neces¬ 
sary for court to have < 5 ertifled copy 
of proceedings before administrator, 
and case would be held open on is¬ 
sue of constitutional question to af¬ 
ford parties ’ opportunity to obtain 
anfi file certified copies of proceed- 


SL P. A P. B. Co. v. 


—^In re Grade Crossing Com’rs of 
City of Buffalo, 206 NY.S. 108, 210 
App.Div. 828, motion granted in 
part 206 N.Y.S. 910, 211 App.Div. 
‘840. and affirmed 148 N.E. 727. 240 
N.T. 612. 

( 2 ) Cotirts cannot go behind legis¬ 
lative acts oh their face constitution¬ 
al. 

Cal.—Old Homestead Bakery v. 
Marsh. 242 P. 749. 75 Cal.App. 247. 
( 8 ) In passing on the constitution¬ 
ality of a statute court will not go 
beyond four comers of the bill and 
will not permit the impeachment of 
a statute by ];>arol evidence. 

OkL—Ex parte Dee, 203 P.2d 720, 88 
Okl.Cr. 886 . 

€k>iirts have jnxisdttotloiL to deteav 
min e the r^rnMxlty of the passage 
of a legislative enactment but the 
inquiry is limited to the sole ques¬ 
tion whether the legislature com¬ 
plied with the requirements of the 
constitution in the enactment of the 
challenged statute. 

Iowa.—Carlton v. Grimes, 28 N.W. 

2d 883, 237 Iowa 912. 

ZK>ng .l 6 gl 8 lative pmotloa 
Neither contemporaneous nor long 
continued legislative practice should 
be disregarded in determining the 
regularity or legality of procedure 
in the enactment of a statute. 

Iowa.—Carlton v. Grimes, supra. 

Zn Florida 

(1) It has been held that vice of 
constitutional invalidity must inhere 
In very terms of title or body of act. 
and if this cannot be made to appear 
from argument deduced from act's 
terms, or from, matters of which 
court can take judicial knowledge, 
court will not go beyond face of act 
to seek grounds for holding it in¬ 
valid. 

Fla.—State ex rel, Manville v. Mills, 
172 So. 865, 127 Fla. 179—State 
ex rel. Nelson v. Couch, 172 So. 
864, 127 Flal 177—State ex rel. Pol- 
Utz V. Bobinson, 172 So. 864, 127 
Fla. 177—State ex rel. Hankins v. 
Bamsey, 172 So. 864, 127 Fla 177— 
State ex rel. Drake v. Bichards, 
172 So. 868 , 127 Fla 176—State 
ex ret Wilcox v* Armstrong. 172 
So. 861, 127 Fla 170—Gray v. Cen¬ 
tral Florida Dumber Co., .140 So. 
820, 104 Fla 446, rehearing denied 
141 So. 604, 104 Fla 446, certiorart 
denied Central Florida Dumber 
Co. V. Gray, 68 S.CL 84, 287 U.S. 
<684, 77 D.Ed. 549. 

(2) It has been held, however, that 
facts within Judicial knowledge of 
court or established may show in¬ 
validity of legislative action under 
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where the validity of the statute is based on the | 
existence of a certain set of facts, and the statute 
is challenge as applied to new circumstances, the 
court must, admit evidence to sustain the challenge.^ 

§ 98 . Construction in Favor of Constitution- 
aKty 

a. Status of legislative acts; duty of 

courts 

b. Mode of construction to safeguard 

constitutionality 

ingB before administrator, showings 
time and manner of giving notice to 
claimant and others in the industtv 
as well as character of hearing. 

Xj.s.—XT.S. V. 8%2 Dozen Packages of 
NuChanne Perfected Brow Tint 
D.C.La., 59 F.Supp. 2S4. 

Dxalnage diatelet , 

Whether inclusion of land in 
drainage district was pfirely aroitra- 
ry and abuse of power is fact ques¬ 
tion. 

La.—^Mount v. Board of Com*rs of 
Gravity Drainage Dist No. 2 of 
Tangipahoa Parish, 128 So. 648, 168 
La. 969. 
gudloial aotloe 

Judicial notice may take the place 
of evidence on question whether stat¬ 
ute violates constitutional guaranty 
in some cases, but otherwise the 
necessary facts must be proved. 

U.S.—^Lislchin v. Andrews, D.C.N.Y., 

. 23 F.Supp. 657. 

1 . TT.S.--Nashvllle, C. & St L. Ry. 

V. Walters, Tenm, 55 S.Ct. 486, 294 
U.S. 405, 79 L.Bd. 849. 

Pa.—^Pennsylvania R. Co. v. Driscoll, 

198 A. 130, 880 Pa. 97. 

1.50 La.—Orleans Parish School 
Bocurd V. Louisiana State Board of 
Education, 41 So.2d 509, 215 La. 

708—Wall V. Close, 10 So.2d 779, 

201 La 986, 

Congressional act; war power 

(1) In determining constitutional¬ 
ity of congressional .act, great weight 
should be given to judgment of con¬ 
gress. 

U.S.—U. S, V. Cain, D.C.Miss., 118 F. 

Supp. 804, affirmed, e.A., Cain v. 

D. S.K 211 F.2d 875, certiorari de¬ 
nied 74 S.Ct 868 , 847 U.S. 1018, 98 
L.Bd. 1136. 

(2) A declaration of fact by con¬ 
gress, in connection with the enact¬ 
ment of a statute pursuant to the 
war power, while not conclusive on 
the courts. Is entitled to the gr^t- 
est leeway when reasonably support- 
od in fact and exercised in the sphere' 
of war-making. 

U.S.—Brown v. W. T. Grant Co., D. 

C.N;Y.. 53 F.Supp. 181 


. a. Statnis of Legislative Acts; Duty of Courts 

Legislative acts are entitled to great respect and 
weight, and It Is the duty of the courts to sustain, or 
uphold, them If possible. 

Legislative acts are entitled to great respect,l'*>® 
deference,1*51 and weight,’^*®^ and will not be lightly 
set aside.i-53 When the power of the legislature 
to enact a law is called in question, the court should 
proceed with caution,*!-®^ or with the greatest pos¬ 
sible caution.i-55 

Accordingly, the courts favor the constitutionality 
of statutes,and the cardinal principle of stat¬ 
utory construction is to save and not to destroy 

of the lawmakers that the statute 
is a valid exercise of legislative pow- 
er. 

Or.—^American Federation of Xiabor 

V. Bain, 106 P.2d 544, 165 Or. 183, 
180 A-L.R. 1278. 

L63 U.S.—Atchison, T. & S. F. R. 
Co. V. Matthews, Kan., 19 S.Ct. 609, 
174 U.S. 96. 43 L.Bd. 909. 

Woods V, Benson Hotel COrp., D, 
C.Minn., 75 F.Supp. 743, affirmed, 
dCAu., 168 F.2d 694, and vacated 
on other grounds 81 F.Supp. 46. 
La—State ex rel. Landeche v. Brady, 
App., 28 So.2d 297. 

N.J.—Westinghouse Ellec. Corp. v. 
United Flee. Radio and Mach. 
Workers of America, I^ocal No. 410, 
49 A.2d 896, 189 N.JJB3q. 97. 

N.Y.—Shlelcrawt v. Moffett, 49 N.Y. 
S.2d 64, afflrUied 51 N.Y.S.2d 188, 
268 App.Div. 352, reversed on oth¬ 
er Unrounds 61 N.B.2d 435, 294 N.Y. 
180, 159 A.L.R. 971, motion denied 
62 N.F.2d 392, 294 N.Y. 340. 

Pa—^In re Stone's Estate, 35 PaDist. 
& Co. 615. 

Olesv oases; weighty ooiisideratlotts 

Legislative acts should not be dis¬ 
turbed except in clear cases, and then 
only upon weighty considerations. 
DeL—Klein v. National Pressure 
Cooker Co., 64 A.2d 52^9, 81 Del.Ch. 
459. 

Statutes restriotisig business activi¬ 
ties and use of property 
N.Y.—^Bus Depot Holding Corp. v. 
Valentine, 41 N.B.2d 913, 288 N.Y. 
116. 

IM Ind.—Gtate v. Clements, 22 N.EJ, 
2d 819, 215 Ind. 666. 

Ky.—Manning v. Sims, ‘213 S. 

W. 2d 677, 308 Ky. 587, 6 A.L.R.2d 
1164—Bowman v. Frost, 168 S.W. 
2d 945, 289 Ky. 826. 

1.56 Tenn.—Knoxtenn Theatres v. 
McCanless, 151 S.W.2d 164, 177 
Tenn. 497. 

1.57 U.S.—National Labor Relations 
Board V. Jones & Laughlln Steel 
Corporation, 67 S.Ct. 615, 801 U.S. Ir 
81 L.Bd. 893, 108 AJCi.R. 1352. 

Epstein V. Helvering, C.C-A.4, 120 
F.2d 427. 


Oonotasion as to special or general 
law 

Conclusion of general assembly 
that conditions in various counties 
are such as to preclude uniformity of 
treatment is entitled to great, respect 
and in doubtful cases should be fol¬ 
lowed by courts where constitutional¬ 
ity of statute is attacked on ground 
that it is a special law where a gen¬ 
eral law could be made applicable. 
S.C.-<^aud V. Walker, 63 S.E.2d 816, 
214 S.a 45L 

1.61 Mich.—^Dearborn Tp. v. Dail, 66 
N.W.2d 201, 884 Mich. 678—Kull V. 
Michigan State Apple Commission, 
296 N.W. 260, 296 Mich. 26i^—C. P. 
Smith Co. V. Fitzgerald, 259 N.W. 
852, 270 Mich.-659. 

1.52 U.S.—Whitney v. People of 
State of California, Cal., 47 S.Ct. 
641, 274 U.S. 867, 71 L.Bd. 1096. 
N.Y.—^L'Hommedieu v. Board of Re¬ 
gents of University of New York, 
85 N.Bl2d 806, 301 N.Y. 476, af¬ 
firmed 72 S'Ct, 624, 342 U.S. 961, 96 
L.Bd. 707—^Lederman v. Board of 
Education of City of New York, 96 
N.B.2d 806, 801 N.Y. 476, affirmed 
Adler v. Board of Education of City 
of New York, 72 S.Ct. 880, 842 U.S. 
482, 96 L.Bd. 617, 27 A.L.R.2d 472 
—^Thompson v. Wallin, 96 N.B.2d 
806. 301 N.Y. 476, dismissed 72 S. 
Ct. 92, 842 U.S. 801, 96 L.Bd. 607. 
*‘The court must give full weight 
to the law making power of the legis¬ 
lative branch of government." 

Arlz.—^In re Lewkowitz, 213 P.2d 690, 
692, 69 Ariz. 847, vacated on other 
grounds 220 P.2d 229, 70 Ariz. 326. 
Legislative deolaxatioa of ea^geaoy 
Wash.—State ex reL McLeod y. 
Reeves 167 P.2d 718, 22 Wash.2d 
672. 

BegliOativa opinloo. as to validity 
Where it is not alleged that legis¬ 
lation impairs or abridges freedom 
of speech or of the press, but it is al¬ 
leged that it Invades other rights and 
liberties embraced within the due 
process clause of the Fourteenth 
Amendment, not specifically guaran¬ 
teed by the First Amendment, great 
weight must be given to the opinion 
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l&c courts*'mttk sustain, or uphold] 

J>,CX ‘—^Duehay v. Acacia Mut. Life 
Ins. Co., 105 P.M 768, 70 App.D,a 
145, 124 AL.R. 1268. 

Idaho.—^Keenan v. Price, 195 P.2d 662, 
68 Idaho 423. 

Oouxts anay resort' to ianpUoatioa 
to sustain an act, but not to destroy 
it 

ir.C.—Board of Managers of James 
Walker Memorial Hospital of Wil¬ 
mington V. City of Wilmington, 74 
. kB. 2 d 749, 287 N.C. 179. 

Sasne rule as to ordlnaaLoes and stat- 
■ tttes- 

( 1 ) Same rule of construction as 
to constitutional Talidity applies to 
'both ordinances cmd statutes.' 

’U.S.—^ToVer feeaity t. City of Bast 
Detroit, C.A.Mlcli., 196 P.2d 710. 

. (2> Ordinances see Municipal Cor¬ 
porations 9 442 c. 

1 ^ U.S.~ln re Mission independ¬ 
ent School Dlst., D.C.Tex, 85 P. 
Supp. 37,. reversed on other 
pounds, C.C.A., Mission Independ¬ 
ent School Diet. V. State of Tea^,' 
Its F.2d 175, certiorari denied State 
Of Texas V. Mission Independent 
‘ Schodi r«st., 61 S.Ct 839, 318 U.S. 

. 562, 85 L.Bd. 1522. 

Ala.-;^Aiabiaina State Federation, of 
Labor V. McAdory, 18 So.2d 810, 
24’6 Ala. 1, certiorari ‘ dismiSsedi 65 
act 1884, 825 tr.S. 460, 89 L.Bd. 
1725—State v. Polakow*s Realty 
BxpertS, 10 So.2d 461,. 243 Ala. 441, 
certiorari denied PolakoVs Realty 
Sbcperts v. State of Alabama,. 63 
S.Ct 1165, 319 -U.S. 760, 87 L.Ed. 
1705, and Strump v. State of Ala¬ 
bama, 63 S.Ct 1156, 319 XJ.S. 760, 
87 L.m 1705. 

.Jla.-^Han 8 on v. State, 56 So.2d 129. 

Ind.—State v. Clements, 22 N.E.2d 
819, 215 Ind. 666 . 

Kan.—Mlzer v. Kansas Bostwick Irr, 
Dlst No. 2, 239 P.fd 370, 172 Kan. 
157, appeal dismissed 72 S^Oi 1058, 
$48 D.S. 954, 96 L.Ed. 1355—Ber- 
entz T. Board of Com’rs of City of 
Coffeyville, 152 P.2d 68 , 169 Kan. 
58. . 

XAu-r-State v. RoneS, 67 So.2d 99, 223 
La. 839. 

Me.—^Browne v. Connor, 21 •A.2d 709, 
138 Me. 68 . 

Md,—McGla^ghlln v, Warfield, 23. A. 

: 2d 12, 180 Md. 76^Mayor:and City 
Council of Baltimore v. :^errln, 12 
* A.2d 261, 178 Md. 101—Board of 
Education of Baltimore cbuiitf v. 

. Wheat 199 A. 628, 174-Md; 814. .. 
Montrr^tate ex. reL Siegfried v. Car¬ 
bon County, 92 P. 2 d 801, 108 Mont 
. 519, 128 AXuR. 1466, . . 

^ 0 |^p.-- 7 City of Sprlng^eld v. Hwst, 

. Akbp., 67. N.E^2d .425, 66 

* NJL2d' l85, 144 Ohio. St. ^9. : 
^pj^^Application of .' S.tate of OkL 
'Bldgi. Bonds Commiaslon^' 214 P. 2 d 
934, 202 OkL 454, ^ ‘ 


statutes, if pos- | sible,^** smd an 

Pa;^Wllllaana v. Samuel, 2 A.2d 834, 
332 Pa. 265; - 

S.C.—^Ham V, Mullins Lumber Co., 
7 S.B. 2 d 712, 193 S.C. 66 . 
Tenn.-rUnicoi County v. Frye, 270 
S.W.2d. 881—Dykes v. Hamilton 
County, 191 S.W.2d 155, 183 Tenn* 
71. 

Tex.—^Miller v. El Paso County, Civ, 
Appv, 146 S.W.2d 1027, reversed on 
other grounds 150 S.W.2d lODO, 186 
Tex. 370. 

Utah.-^Patterlck v. Carbon Water 
Conservancy Dist.^ 145 P.2d 608, 
106 Utah 55. 

Va.—Commonwealth v. Dodson, 11 S. 

B, 2 d 120, 176 Va. 281. , » . 

W-Va:—State ex r^. lUcliardson 'v.’ 
County Court of Kanawha County, 
78 S.B. 2 d 569. 

*lt is the duty of the court to sus¬ 
tain and uphold statutes .]4.ther thistn 
to Ignore and defeat them and tp 
give them operation if the language 
permit, instedd of treating them 
as meaningl^ass.^'^ 

Ariz.—^Loveland v. State, 86 P.2d' 942, 
945, 53 Ariz, 131. r ... 

*We are not in iuny sense to • , . 
be alert to discover spine fiaw tlmt 
can be magnified by refined reason¬ 
ing into a conflict with the funda¬ 
mental law;** ’ : 

Pa;--^In re Stone*s Estate, 85 Pa.Dist 
& Co. 616, 619. 

Bve]^ effort shduld' be made to up¬ 
hold a statute. 

N.J.—State V. Klapprott, 22 A2d 877,' 
127 N.J..Law 396, 

Bnactment conforming to reanired 
fiibde 

Where legislative enactment ap¬ 
pears on the record to conform to the 
mode required by la-^ it should. In the 
absence of, a clear showing to the 
contrary, be upheld by the courts. . 
U.S.—U. S. V. Qugel, D.C.Ky., 119 P. 

Supp. 897; ' 

•Jraxrow margin of validity ! 

. ( 1 ) Pact that a law is valid by the 
narrowest of zhargihs not lustify 
courts to strike it do^, 

Tex.—^Dendy v. Wilson, 179 S.W.2d 
269, 142 Tex. 450, 161 A.L.R. 1217.; 
( 2 ) The supreme court must not 
strike down a state statute if it is 
within the state's cpnstitutlozisJ pow¬ 
er, even. though it approaches the 
verge of that power. 
tr.S. —^Everson v. _ Board of Ed. of 
Ewing Tp.; N.X,“ 67 kCt. 604, 880 
U.S. 1, 91 L.Ed. 711, rehearing de¬ 
nied 67 S.Ct. 962, 830’U.S. 866 , 91 
L,Ed; 1297. 1 

ICental'hone^ 

The court haa duty tp sustain rath¬ 
er than to defeat statutes if: such 
Cjpui be done consonant, with mental, 
^biohesty." ' 

Aiiz.—Ddhame v. State Tax Coinmis- 
“sioi^ 179 P,2d 252 , 66 Ariz. 268, 171* 
AMit esl ' " 

3 ^ 


;tL 60 or sHoulxi be, reltictant to strike 

Correction of sodlal and eoonomio 
abuses 

Constitutional interpretation is ac¬ 
tuated by the rule of reason, and to 
hold that the legislature is powerless 
to correct social and economic abus¬ 
es because of constitutional barriers 
is placing an interpretation on the 
constitution that Is devoid of basis 
for support and converts that instru¬ 
ment into a hurdle and an obstruc¬ 
tion rather thaa a shield of defensa 
Pla.—^Economy Cash Si Carry Clean- 
en V. Florida Dry Cleaning and 
Laundry Boards\190 Sa 81, 138 Pla 
642—^Florida Dry Cleaning and 
Laundry Board v. Everglades 
liihundry, 153 SOl B60, 137 Fla. 290. 

;&Qle limited . 

Unless, it clearly appears that the 
objective of the law under .attack is 
.erroneous and without reasonable 
foundation, the.law'is to be npheld 
and not struck down.: 

Cab-T-i^wls, Food Co. V. State £>e- 
. pariment of IPi^bJlc Health 243 P.2d 
. 802, 110 Cal.APP.2d 759.. , 

1.69 U.S.—Hididgp and , Cameron 
Counties WaW Control smd Im- 
. .provement Dlst No. 9 y. American 
Rio Grande Land & Irrigation Co., 
C.C.ATex., 108 F.2d 609,* certiorjStfl 
denied American Rio Giwde Land 
' & Irrigation CO. v. Hidalgo & Cam¬ 
eron "County Water Control & Im- 
prov^ent Dlst No.'9, 60 S.Ct 88, 

• 808 U.S. 573, 84 L.Ba. 481. 

Ala.^—^Norton v. Lusk, 26 So.2d 849, 
248 Ala. 110. - _ - 

Fla—Greene v. AJezbinder Film Co., 
65 So.2d 58., 

Ind.—Dlinols Steel Co. ▼. Fuller, 28 
N.E.2d 259, 218 In<L 180. 

Iowa.—Decker v. American Universi¬ 
ty, 20 N.W.2d 466, 236 Iowa 895 
—^Maddy v. City Counqil of City of 
Ottumwa 285 N.W, 208, 226 Ipwa 
941. 

Kan.—State ex rel. Fatzer v. karnes, 
288 P.2d 724, 171 Kan. 491—Board 
of Com'rs of Wyandoif e County v. 
General Securities Corp., 188 P.2d 
479, 157 Kan. 64. ^ 

Ky.—Wilson .V, Batea 28t S.W.2d 39, 
818 Ky. 833.—Commonwealth v. 
Scott 221 S.W.2d 64, 310 Ky. 637. 
Md.—Pressman v. State Tax Commis¬ 
sion, 102 A2d 821, 204 Md. 78. 

N.M.—Fowler - v. Oorlett 244 P.2d 
1122, 66 N.M. 480. 

N.T.—Schrager v. City ef Albany, 
90 N.T.S.2d 897, 197 Mlsa 903. 
-Or.—Marr v. Fisher, 187 Pi2d 966, 182 
Or.i888.^ . : 

Va^—Green v. County Board of Ar¬ 
lington County, 68 S.B.2d 6i5, 193 
* Va 284. •••■'" ^ ' 

Wyce,'—State ex reL ‘ise’efe v. Mclner- 
ney, 182 P.2d 28, .63 Wyo. 280._ , 
Reliidtance to exercise power au- 
pra 8 92. 



16. C. J« Si 


CONSTITUTIONAL LAW § 98 


down a statute as unconstitutionalThe pow¬ 
er to do so should be exercised cautiously, as dis¬ 
cussed supra § 92, and sparingly,for ample W 
good reason^*^^ and grave objection,'^®^ and only ' 
when it is absolutely necessary on the facts or cir¬ 
cumstances presented by the particular case,i‘®^ or 
where compelling, considerations leave no other 
choice^*®® or resort,or if the statute is mani- 
festly^*^^ unreasonable,arbitrary,^*®^ or capri¬ 
cious,^^® and never where serious doubt exists as 


to the conflict between the statute and the consti¬ 
tution.^*^ .... 

b. Mode .of Construction to Safeguard Cousti- 
totionality 

. When reasonably possible, and within the bounds , of 
legitimate construction and legislative intent, statutes 
should be so construed as to uphold, and ' avoid doubts 
as to, their constitutionality. 

It is a cardinal, or the basic, rule of construction 
that, when reasonably possible or practicable, a stat¬ 
ute,^ or an order or regnalation made -thereunder 


Oourte of ortfiTisua JuxlediotioB. are 
reluctant to declare unconstitutional 
a le^slative enactment. 

N.T.—^Thornton v. Chase, .23 N.T.S. 
2d 736, 176 Mlsc. 748. 

civil service law 

Court would hesitate to declare 
civil service law unconstitutional un¬ 
less it was clearly so, in view of fact 
that civil service laws exist general¬ 
ly throughout the United States. 
*^yo.—Frlstam v. City of Sheridan, 
206 P.2d 741, 6$ Wyo, 143. 

1.60 ' U.S.'^Hendefson v. Smith- 
Douglass Co., D.C.Va., 44 F.Supp. 
681. . - 

Ky.—^Hatcher v. Meredith, 178 S.W.2d 
666, 296 Ky. 194—City of Louisville 
V. Kuhn. 146 S.W.2d 851, 284 Ky. 
684. 

“Courts are not to be astute in find¬ 
ing or sustaining objections to • • . 
{statutes].** 

PfiL—Sabloslqr v. Messner, 92 A.2d 
411, 416, 372 Pa. 47—In re Hafiley, 
6 .A.2d 874, 877, 336 Pa. 100. 

Cott Beverage Corp. v. Horst, 
Com.PL, 67 DaupKCo. 18,‘ affirmed 
110 A.2d 406, 380 Pa. 113. 

The courts need not OKert their 
iagesLUity to-find reasons for holding 
a law invalid. 

Tex.—^Texas Hat. Guard Armory 
Board v. McCraw, 12.6 S.W.2d 627, 
132 Tex. 618. 

BLddea mfWMtlng in ooxurtitiLtioni 
Court may not seek for some hid¬ 
den or abstruse meaning in constitu¬ 
tion to annul a statute. 

Mich.r—GTatlot Cotinty. v. Federspiel, 
20 NrW.2d 181, 812 Mich. 128. 

3>iSt^t 4K>113^ 

(1) ~A district court should hesi¬ 
tate to, find an act of congress uhcon- 
stitutionaL 

U.S.—Codbran v. 'St. Paul & Tacoma 
Lumber Co., D.C.WaBh., 73 F.Supp. 
28$. 

(2) The federal district court es- 
pecia^y should be hesitant to declare, 
a, statute imconstitutionaL ^ 

Ti.d.—Homell Ice & Cold Storage Co. 

T. U. a, D.ClH.T;, 82 F.Supp. 468; 

1.61 * BeL-r-Uranston v. Hew; Process 
..Fibre, Co., 74Aul^d.$13, 6 Terry 368.. 


1.63 Wyo.—State v. Pitet, 243 P.2d 
177, 69 Wyo. 47$. 

1.63 Wyo.—State v. Pitet, supra. 

1.64 Ohio.—Huber v. Village of 
Richmond Heights, Com.Pl., 121 N. 
B.2d 467. 

Tenn.—State ex rel. Gallaher v. Hick¬ 
man, 229 S.W.2d 495, 190 Tenn. 810. 

1.66 U.S.—^Leo Feist, Inc., v. Young, 
D.C.Wis., 46 F.Supp. 622, reversed 
on other grounds, C.C.A., 138 F.2d 
972. 

Workm^’s Oompensatioxi. Act 
should not be construed so as to nul¬ 
lify any of its .provisions unless 
court is compelled to <lo. so. 

VL—Jacobs V. Holden Leonard Co., 
4 A.2d 348, 110 Vt. 246. 

1.66 Neb.—Sommervllle v. Johnson, 

. 30 N.W.2d 677, 149 Neb. 167—Abie 

State Bank v. Weaver, 227. N.W. 
922, 119 Neb, 153. 

1.67 Or.—City of Portland- v. Good- 
Vidn, 210 P;2d 677, 187 Or. 409. 

1.68 U.S.- 7 -Whitney v. People of 
State of California, Cal., 47 S.Ct. 
641, 274 U.S. 367, 71 L.Bd. 1096. 

La.—State v. Rones, 67 So,‘2d'99, 223 
T^ ai. 839. 

N..T.—;L*Hommedieu v. Board of Re¬ 
gents of University of New York,: 
96 N.E.2d 806, SOI N,Y. 476, af¬ 
firmed 72 S.Ct. 624, 342 U.S. 961, 96 
- L.Ed. 707—Lederman v. Board of 
Education of City ^of New York, 96 ' 
. N.B.2d 806, 801 N.Y. 476, affirmed 
Adler V. Board of Education of< 
City of New York, 72 S.Ct 380, 342. 

U.S. ,482, 96 L.Bd. 317. 27 A.L.R.2d 
472—Thompson v, Wallin, 96 N.B.! 
2d 806, 301 N.Y. 476, dismissed 72 
S.Ct 92, 342 U.S. 801, 96 L.Bd. 607. 

1.69 U.S.—Whitney y. People of 

State of California^ Cal., 47 S.Ct = 
641, 274 U.S. .357, 71 L.Bd. 1096. , 

Ind.—^Nash Engineering Col v. Marcy j 
Realty Corp., 64 N,lL2d 263, 222 ^ 
Ind. 896. 

La.^tate v. Rohes, 67 So.2d 99, 223; 
La. 839. 

N'.y.—L’Hpmmedieu v. Board of Re-’ 
Aents of University of New York,. 
95 N.B.2d 806, 301- N.Y., 476, af-.: 
„ firmed 72 S.Ct 624, 842,U.iS. 96L. 96' 
L.Ed. 707—Lederman v. Board of 
Education of City of New Xotk,' 

^ 5 ? 


96 N.B.2d «06, 801 N.T. 476. af- 
firmed Adler v. Board of Education 
of City of New York, 72 S.Ct 330. 
342 U.S. 482, 96 L.Bd. 617, 27 A.L. 

R. 472—^Thompson v. Wallin, 96 N. 
B.2d 806, 801 N.Y. 476, dismissed 
72 S.Ct 92, 842 U.S. 801, 96 L.Bd. 
607. 

Okl.—School List No. 25 of -Woods 
County V. Hodge, 183 P.2d^576, 199 
Okl. 81. 

1.70 Ind.—Nash Engineering Co. v. 
Marcy Realty Corp., 54 N.E.2d 2jS3, 

. 222 Ind. 396. . 

La.—Estate v..,Rones, 67 So.2d 99, 223 
La. 839. 

Okl.—School Dtst No. 26 of Woods 
County V. Hodge, 188 Pl2d ’675. 199 
Okl. 8i. 

1.71 Mich.—Gartland S. S. Corp. v. 
Michigan Coirp. & Securities Com¬ 
mission, 64 N.W.2d 886, “ 339 . Mich. 
661—^Benson y. Sta.te, 26 N.W;2d 

. 112, 816 Mich. 66-^John8on v. Figy, 
.22 N.W.2d 893, 314 Mich. 648—Sears 
V.. Cottrell, 6 Mich. 251. 

2. U.S.—U. S. V. Harrlss, App.I>.C., 
74 S.Ct 808, 847 U.S. <512, 98 L.Ed. 
989—AmeriPaji Communications 

As8*n C.LO. V. Douds, N:T., 70 S. 
Ct. 674, 389 U.S. 382, 94 L.Ed. 925, 
rehearing denied 70 S.Ct 1017, two 
cases, 339 U.S. 990, 94^ L.Ed. 1391 
—Kovacs V. Cooper, N.J., 69 S.Ct. 
448, 836 U.S. 77, 93 L.Bd. 518, 10 
A.L.R.2d 608, rehearing denied ' 69 

S. Ct 638, 886 U.S. 921, 93 L.Bd. 
1083—American Power & Light Co. 

V. Securities and Exchange Com¬ 
mission, 67 S.Ct. 188, 329 U.S. 90, 
91 L.Ed. 103—Alabama State Fed¬ 
eration of Labor Local Union No. 
103, United Broth, of Carpenters 
and Joiners of America v. Mc- 
Adory, Ala., 65 .S.Ct 1384, 326 U.S. 
450, 89 L.Ed. 1725—^Ex parte Mit- 
suye Endo, Cal., 66 S.Ct 208, 323 

.U.S. 283, 89 L.Bd. 243—U. S.* v. 
Constantine,'Ala., 66 S.Ct 223;* 296 
-U.S. '287, 80 L^Ed. 233—^Porter: v. 
Investors* .Syndicate, Mont, 62 S.Ct 
617, 286 U.S. 461, 76 L.Eld. 1226, re- 
-. heard. 68 S.Ct 132, 237. U.S., .346, 
77 LJSd. 864—Crowell v. Beuspn, 
Ma,, 52 S.Ct 236, .286 22, 76 

. ii.Ed.; 598—^Yu Cong Eng v. Trihi- 
. dad, Philippine, .:46 . S.Ct. 51'9. ,271 
JD;.S. 600, 70 1059—Ltottw t. 
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XT. S., mah., 4S S.Ct 446, 268 U.S. 
S, 69 LJOd. 819, 89 A-LJEt. 229— 
Panama R. Co. v. Johnson, N.T., 
44: act 391, 264 U.a 376, 68 L..Bd. 
T48—XL S. V. Standard Brewery, 
Md., 40 S.Ct 139, 251 U.S. 210, 64 
luJSd. 229—Chesapeake, etc., TeL 
Co. V, Manning, 22 S.Ct 881, 186 

U. S. 238, 46 Ii.Ed. 1144—^Henderson 
Bridge Co. v. Henderson, Ky., 19 a 
Ct 653, 173 U.S. 592, 43 UEd. 828, 
followed In Henderson Bridge Co. 

V. Henderson, Ky., 19 S.Ct 877, 173 
U.a 624, 43 L..Bd. 836—McCullogh 
F. Commonwealth of Virginia, Va., 
19 act 134, 172 U.a 102 , 43 L..Ed. 
382. 

Ainderson v. U. S., C.A.Ky., 215 P. 
2d 84—Owensboro Wagon Co. v. C. 
I. It, C.A. 6 , 209 P.2d 617—Wells, 
by GiUig, v. Attorney General of 
U. S.. CJLKan., 201 P.2d 666 —Sun¬ 
beam Corp. V. Wentling, C.A.Pa., 
186 P.2d 908, vacated on other 
grounds 71 S.Ct 1012, 341 U.S. 944, 
96 LJQd. 1369—^Barrett v. Hunter, 
O.A.B:an., 180 P.2d 610, 20 A.L..R.2d 
866 , certiorari denied 71 S.Ct. 234, 
340 U.a 897, 96 UEd. 660—Eliza¬ 
beth Arden, Inc., v. Federal Trade 
Oommisslon, C.C.A.2, 166 P.2d 132, 
certiorari denied 67 S.Ct 1189, 831 
U.S. 806, 91 L.Bd. 1828—Joseph- 
berg V. Markham, C.C.A.N.T., 162 P. 
2d 644—Chamberlin v. Uris Sales 
Corp., aC.A.N.T., 150 P. 2 d 512—U, 
a V. Brandenberg, C.C.A.N.J., 144 
B*2d 656, 164 A.I-.it 1160—Bushton 
▼. Schram. aC.A.Mich., 143 F.2d 
654^-Sugg V. Hendrix, C.C.A.Miss., 
142 F.2d 740—^Trustees of the In¬ 
ternal Improvement Fund of State 
of Florida v. Beach, C.C.A.Fla., 141 
F.2d 998—South Carolina Pubilc 
Service Authority v. 11,754.8 Acres 
of Ijand, More or Less, in Berkeley 
County, aC.A.aC., 123 P.2d 738 
—Hayes v. U. S., C,CJtOkL, 112 P. 
2d 417—Lamborn & Co. v. U. S., 
Oust & PatApp., 104 F.2d 76, cer¬ 
tiorari denied 60 S.Ct 116, 808 U.S. 
689, 84 L.Ed. 493—National Labor 
Relations Board v. Union Pacific 
Stages, C.C.A9, 99 P.2d 163—South¬ 
ern Boulevard R. Co. v. City of New 
York, ac.AJSr.T., 86 F.2d 633, cer¬ 
tiorari denied 67 S.Ct 932, 301 U.S. 
703, 81 LJCd. 1367—Sonzinsky v. U. 
a, CO.AJI1., 86 F.2d 486, af^rmed 
67 S.Ct 664, 300 U.S. 506. 81 L.Ed. 
772—Duke Power Co. v. South Car¬ 
olina Tax Commission, C.C.A.S.C., 
81 F.2d 513, certiorari denied 66 
S.Ct 834, 298 U.S. 669, SO L.Bd. 
1392—Hesterson v. U. S:, C.C.A. 
OkL. 76 P.2d 913, afarmed 56 S.Ct 
229, 296 US. 299, 80 L.Ed. 241— 
Louisville Joint Stock Land Bank 
yv Radford, C.C.A,Ky., 74 P.2d 676, 
reversed on other grounds Louis¬ 
ville Joint Stock Land Bank v. 
Radford, 56 S.Ct 864, 296 U.S. 665, 

79 L.Ed. 1693, 97 A.L.R. lios, mo¬ 
tion denied 66 'S.Ct 918, rehearing 
denied, 66 S.Ct 82, 296 U.S. 661, 80 


L.Ed. 471—Salvatore v, Locke, C.C. 
A.N.T.. 78 P.2d 1012-rWells v. 

Commissioner of Internal Revenue, 

C. C..^, 63 P.2d 425, reversed on 
other grounds Burnet v. Wells, 53 
S.Ct 761, 289 U.S. 670, 77 L.Bd. 1439 
—Simon v. U. S., C.C.A.Hawall, 62 
P.2d 13—Continental Baking Co. v. 
Woodring, D.C.Kan., 66 F.2d 347, 
affirmed 62 S.Ct 696, 286 U.S. 362, 
76 L.Ed. 1166, 81 A.L.R. 1402— 
Detweiler v. Welch, D.C.Idaho, 46 
P.2d 71, affirmed, C.C.A., 46 P.2d 
76, 173 A-L.R. 1440—^U. S. Airways 
V. Shaw, D.aOkl., 43 P.2d 148— 
Copperthwaite v. U S., C.C.A.Ky., 
37 P,2d 846—Cisson v. U. S., C.C.A. 
S.C., 37 P.2d 830—Brotherhood- of 
Ry. & S. S. Clerks, Freight Hand¬ 
lers; Express & Station Employees. 
Southern Pac. Lines in Texas & 
Louisiana v. Texas . & N. O. R. Co., 

D. C.Tex., 25 P.2d 873, affirmed, C. 
C.A., Texas & N. O. R. Co. v. Broth¬ 
erhood of Railway and Steamship 
Clerks, 88 F.2d 13, affirmed 60 S.Ct 
427, 281 US. 648, 74 L.Bd. 1034— 
Pappas V. Liifl^in, D.C.Mass., 17 P. 
2d 988—Pox Film Corporation v. 
Trumbull, D.C.Conn.. 7 P.2d 716— 
The Over the Top, D.C.Conn., 6 P.2d 
838—Geraghty v. Potter, D.C.Mass.. 
5 P.2d 366, vacated on other 
grounds Potter v. Geraghty, 47 S. 
Ct 235, 273 U.S. 773, 71 L.Bd. 885 
—^Lambert v. Yellowley, C.C.A.N.Y., 
4 P.2d 916, affirmed 47 S.Ct 210, 272 
U.S. 681, 71 L.Ed, 422, 49 A.L.R. 
575. 

In re Ullman, D.O.N.Y., 128 F. 
Supp. 617, afllrmed, C.A., 221 Pi2d 
760, certiorari ^rranted 76 S.Ct. 882, 

849 U.S, 961, 99 L.Bd.-^U. S. v. 

7 Slot Machines and Gambling De¬ 
vices, D.C.Ga., 119 F.Supp. 713— 
U. S, V. 5 Gambling Devices, D.C. 
Ga., 119 F.Supp. 641—U S. v. 15 
Mills Blue Bell Gambling Machines, 
D.CGa., 119 F.Supp. 74, a^med 

U. S. V. Five G€unbling Devices, 
Labeled in Part **Mills,*’ and Bear¬ 
ing Serial No. 593-221, 74 S.Ct. 190, 
846 U.S. 441, 98 L.Ed. 179—Smith 

V. McGrath, D.C.Md., 103 F.Supp. 

286—Pfltzlnger v. U. S. Civil Serv¬ 
ice Commission, D.C.N.J., 96 F. 

Supp. 1, affirmed, C.A., 192 F.2d 934 
—S. v. Williams, D.C.Okl., 89 P. 
Supp. 929, affirmed, C.A., 184 F,2d 
663—^Wilson & Co. v. United Pack¬ 
inghouse Workers of Axnerica, D. 
C.N.Y., 88 F.Supp. 162—Cochran-v. 
St Paul & Taconia Lumber Co., D. 
C.Wash., 78 F.Supp. 288—^Wade v. 
Hunter, I).C.Kan., 72 F.Supp. 765, 
reversed on other grounds, C.A., 169 
P.2d 978, 8 A.L.R.2d 277, affirmed 
69 S.Ct. 834, 836 U.S. 684, 93 L.Ed. 
974, rehearing denied 69 S.Ct-1162,. 
337 US; 921, 93 L.Bd. 1782-^lark. 
V. U. S., 72 F.Supp. 694, 109 CtCl. 
444, certiorari denied 68 S.Ct 467, 
883 US. 833, 92 L.Bd. 1117, rehear¬ 
ing denied 63 S.Ct 12, 335 US. 838, 
93 L.Ed. 390 — Corpus Jtixis SeoiUL- 
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dnm Mted Sa Wright v. U. S. Rub¬ 
ber Co., D.C.Iowa, 69 F.Supp. 621, 
624—Brown v. Gliok Bros. Lum¬ 
ber Co., D.C.Cal., 62 F.Supp. 915 ^ 
reversed on other grounds, C.C.A, 
146 F. 2 d 566, certiorari denied Glick 
Bros. Lumber Co. v. Bowles, 66 S. 
Ct 1654, 325 U.S. 877, 89 L.Bd. 1994, 
rehearing denied 63 S.Ct 12, 326 
U.S. 804, 90 L.Bd. 490—W^llemon v. 
Brown, D.C.Tex., 61 F.Supp. 978, re¬ 
versed on other grounds, C.C.A, 
Brown v. Wilemon, 139 F.2d 730, 
certiorari denied Wilemon v. 
Bowles, 64 S.Ct 1161, 322 U.S. 748, 
88 L.Ed. 1679-—B^edman v, Foley 
Bros., D.C.M 0 ., 60 F.Supp. 161— 
Lockerty v. Phillips, D.CiN.J., 49 
F.Supp. 613, affirmed 63 S.Ct 1019, 
819 U.S. 182, 87 L.Bd. 1839—Ford- 
ham Bus Corp. V. U S., D.C.N.Y., 
41 F.Supp. 712—In re Mission In¬ 
dependent School Dist, D.CTex., 35 
F.Supp. 37, reversed on other 
grounds, aC.A., 116 F.2d 175, cer¬ 
tiorari denied 61 S.Ct 839, 813 U.S. 
662, 86 L.Bd. 1622—Chase Nat 
Bank of City of New York v. Mo¬ 
bile & O. R. Co., D.C.Ala., 30 F. 
Supp. 666 —^Brown v. Magruder, D. 

C. Md., 25 F.Supp. 161, reversed on 
other grounds, C.C.A., Magruder v. 
Brown, 106 F.2d 428, certiorari de¬ 
nied Brown v. Magruder, 60 S.Ct. 
379, 308 U.S. 624, 84 L.Bd. 621, and 
reversed on other grounds • Mar 
gruder v. Brown, 106 F.2d 1004— 
U. S. V. One 1935 Pontiac Sedan, 

D. C.Mas 8 ., 24 F.Supp. 745—^U. S. v. 
City of Springfield, D.C.Mass., 22 
F.Supp. 672, affirmed, C.C.A, 99 F. 
2 d 860, certioraj-i denied 59 S.Ct 
692, 806 U.S. 660, 83 L.Ed. 1049— 
City of Philadelphia v. Standard 
Oil Co. of Pennsylvania, D.C.Pa., 12 
F.Supp. 647, affirmed, C.CJL, 79 F. 
2 d 764, certiorari denied 66 S.Ct 
448, 297 U.S. 705, 80 L.Bd. 992— 
Securities and Exchange Commis¬ 
sion V. Jones, D.C.N.Y., 12 F.Supp. 
210, affirmed, C.C.A., Jones v. Se¬ 
curities and Exchange Commis¬ 
sion, 79 F.2d 617, certiorari denied 
in part 56 S.Ct 497, fourth case, 297 
U.S. 706, 80 L.Ed. 993, reversed in 
part, on other grounds 66 S.Ct. 654, 
298 US.. 1, 80 L.Bd. 1015—Ken¬ 
tucky Whip & Collar Co. v. Illinois 
Cent R. Co., D.C.Ky., 12 F.Supp. 37, 
affirmed, C.C.A., 84 F.2d 168, af¬ 
firmed 57 S.Ct 277, 299 U.S. 334, 81 
L.Bd. 270—In re Cyr, .D.C.Ind., 9 F. 
Supp. 697—In re Miner, D.C.I11., 9 
F.Supp. 1 —^Royal Fcirms Dairy v. 
Wallace, D.C.Md., 8 F.Supp. 976— 
Franklin Process Co.- v. Hoosac 
Mills Corporation, D.C.Mass., 8 F. 
Supp. 562, reversed on other 
grounds, C.C.A., Butler v. U. S., 78 
F.2d 1, affirmed 66 S.Ct 312, 297 
U.S. 1, 80 LJBJd. 477, 102 A.L.R. 914 
.-^-Memphis Natural Gas Co. v. Gul¬ 
ly, D.C.Miss., 8 F.Supp. 169, modi¬ 
fied on other founds, C.C.A., Gully 
T. Memphis Natural Gas Ca, 82 F. 
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2d 150, certiorari denied Memphia 
Natural Gas Co. v. Gully, 66 S.Ct 
956, 298 XT.S. 688, 80 Ii.Ed. 1407, and 
Gully V. Memphis Natural Gas Co., 
56 S.Ct 958, 298 TJ.S. 688, 80 L.Ed. 

—^Buckland v. Lee, D.C.W.Va., 
6 F.Supp. 606—Southern Realty 
Corporation .V. McCallum, D.C.Tex., 
1 F.Supp. 614, aflairmed, C.C.A., 65 
F.2d 934, certiorari denied South¬ 
ern Realty Corporation v. Heath, 
54 S.Ct 127, 290 U.S. 692, 78 L.Ed. 
696. 

Krietmeyer v, Baldwin Drainage 
Dlst, D.C.Fla., 298 F. 604—^Burk- 
Waggoner Oil Ass^n v. Hopkins, D. 
C.Tex., 296 F, 492, affirmed 46 S.Ct 
48, 269 U.S. 110, 70 L.Ed. 183— 
Twohy Bros. Co. v. Kennedy, C.C.A. 
Ariz., 295 F. 462, error dismissed 
44 S.Ct 636, 265 U.S. 575, 68 L.Ed. 
1187—Kansas City Southern Ry. 
Co. V. U. S., C.C.A.Ark., 293 P. 8— 
Irving Bank-Columbia Trust Co. v. 
New York Rys. Co., D:C.N.T., 292 
F. 429, affirmed, C.C.A., 292 F. 440, 
certiorari denied 44 S.Ct 38, 263 U. 
S. 713, 68 L.Ed. 520—Hoyt Metal 
Co. V. Atwood, C.C.A.I11., 289 F. 
453—U. S. V. Gordin. D.C.Ohio, 287 
F. 566—^Federal Trade Commission 
V. P. Lorlllard Co., D.C.N.Y., 283 F. 
999, affirmed Federal Trade Com¬ 
mission V. American Tobacco Co., 
44 S.Ct 836, 264 U.S. 298, 68 L.Ed. 
696, 82 A.L.R. 786—^Alabama Pow¬ 
er Co. V. Gulf Power Co., D.C.Ala, 
283 P. 606—Central Union Fire 
Ins. Co. y. Kelly, C.C.A.B:an., 282 
F.. 772—Piel Bros. v. Day, D.C.N. 
Y., 278 P. 228, affirmed, C.C.A, 281 
P. 1022—^U. S. V. Board of Com'rs 
of McIntosh County, D.C.Okl., 271 
F. 747, affirmed. C.C.A., U. S. v. 
Gray. 284 P. 108, and U. S. v. Ran¬ 
som, 284 F. 108—^Marcus Brown 
Holding Co, v. Feldman, D.C.N.Y., 
269 P. 306, affirmed 41 S.Ct 466, 
266 U.S. 170, 65 L.Bd. 877—C. A 
Weed & Co. v. Lockwood, D.C.N.Y., 
264 P. 463, affirmed, C.C.A, 266 P. 
785, and reversed on other grounds 
41 S.Ct 305, 255 U.S. 104, 65 L.Ed. 
532, and Sultzback Clothing Co. v. 
Lockwood. 41 S.Ct 448. 255 U.S. 
681, 65 L.Ed. 79 6——American Dis¬ 
tributing Co. V. Hayes Wheel Co., 
D.C.Mich., 250 P. 109, reversed on 
other grounds Hayes Wheel Co. v. 
American Distributing Co., 257 P. 
881, 169 C.C.A 81, certiorari denied 
American Distributing Co. v. Hayes 
Wheel Co., 40 S.Ct 13, 260 U.S. 672, 
63 L.Ed. 1200—Johnston v. Kenne- 
cott Copper Corp., Alaska, 248 P. 
407, 160 C.C.A 417—U. S. v. Scott 
D.C.R.I., 248 P. 861—Board of 

Trustees of Whitman College v. 
Berryman, C.C.Wash., 156 P. 112, 
reversed on other grounds 32 S.Ct 
.222 , U.S. 334, 66 L.Ed. 225— 
Bx parte Davis, C.C.Ky., 21 P. 396 
Shelley v. St. Charles County, C. 
C.Mo., X7 P., 309, 5 McCrary 474— 


Darling v. Berry, UCIowa, 18 P. 
669, 4 McCrary 470. 

St Louis Nat. Bank v. Papin, C.C. 
Mo., 21 P.Cas.No.12,289, 4 Dill. 29. 
Hampton, Jr. <& Co. v. U. S., 14 
CtCustApp. 850, affirmed J. W. 
Hampton, Jr. & Co. v. U. S., 48 S. 
Ct 348, 276 U.S. 894, 72 L.Bd. 624. 
Ala.—^Hall v. Underwood, 68 So.2d 
683, 258 AJa. 392—^Riley v. Bradley, 
41 So.2d 641, 262 Ala. 282—Almon 
V. Morgan County, 16 So.2d 511, 245 
Ala. 241—^Nelson v. Brown, 7 So.2d 
572, 242 Ala. 515—J. Blach & Sons 
V. Hawkins, 189 So. 726, 238 Ala. 
172—^National Linen Service Corp. 
V. State Tax Commission, 186 So. 
478, 237 Ala. 860—Davis v. State, 
185 So. 774, 237 Ala. 143—Stone v. 
State ex rel. Courtney, 171 So. 362, 
233 Ala. 239—Oliver v. State, 166 
So. 615, 232 Ala, 5—^Board of Rev¬ 
enue and Road Comers of Mobile 
County V. Puckett 149 So. 850, 227 
Ala« 374—Cooper v. State, 147 So. 
432, 226 Ala. 288—Ward v. State, 
139 So. 416, 224 Ala. 242—Board 
of Education of Jefferson County 
V. State, 131 So. 239, 222 Ala. 70— 
State ex rel. Montgomery v. Mer¬ 
rill, 117 So. 473, 218 Ala. 149—State 
V. Cecil, 113 So. 264, 216 Ala. 891— 
Board of Corners of City of Mobile 
V. Moore, 168 So. 568, 214 Ala. 525— 
Louisville & N. R. Co. v. State, 78 
So. 93, 201 Ala. 317, appeal dis¬ 
missed Louisville & N. R. Co. v. 
State of Alabama, 39 S.Ct 18, 248 

U. S. 533, 63. L.Bd. 406-r-Dancy v. 
Alabama Power Co., 73 So. 901, 198 
Ala. 604—Jackson v. Birmingham 
Foundry, etc., Co., 45 So. 660, 154 
Ala. 464—Quartlebaum y. State, 79 
Ala. 1—Sadler v. Langham, 84 Ala. 
311. 

Puckett V. State, 18 So.2d 834, 
81 Ala.App. 428, certiorari denied 
18 So.2d 887, 246 Ala. 56—Stone v. 
State, 101 So. 58, 20 Ala.App. 69, 
certiorari denied Ex parte Stone, 
101 So. 62. 211 Ala. 601—State v. 
Dodd, 81 So. 356, 17 AIa.App. 20. 
Alaska.—^McPhail v. Latouche Pack¬ 
ing Co., 8 Alaska 297. . 

Ariz.—^Roberts v. Spray, 223 P.2d 
808, 71 Ariz. 60—Earhart v. Proh- 
mlller, 178 P.2d 436, 65 Ariz. 221— 
Ex parte Decker. 175 P.2d 204, 65 
Ariz. 122—McManus v. Industrial 
Commission, 85 P.2d 54, 53 Ariz. 22 
—Crane v. Prohmiller, 46 P.2d 965. 
45 Ariz. 490—State v. Hooker, 41 
P.2d 1091, 45 Ariz. 202—Stewart 

V. Robertson, 40 P.2d 979, 45 Ariz. 
143—^Automatic Registering Mach. 
Co. V. Pima County, 285 P. 1034, 86 
Ariz. 367—^Prescott Courier, Inc., v. 
Moore, 274 P. 163, 85 Ariz. 26— 
State V. Smith, 252 P. 1011, 31 Ariz. 
297—State v. Davey, 282 P. 884, 
27 Ariz. 254—Arizona State Bank v. 
Crystal Ice & Cold Storage Co., 224 
P. 622, 26 Ariz. 205—Smith v. Ma- 

, honey, 197 P. 704. 22 Ariz. 842. 
Ark.—RusseU v. Co.ckrilL 199 S.W.2d 
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. 584,^211 Ark. 123^—Ross v. Rieh> 194 
S.W.2d 297, 210 Ark. 74—McLeod 
V. Kansas City Southern Ry. Co., 
175 S.W,2d 891. 206 Ark. 281—Mc¬ 
Leod V. Santa Pe Trail Transp. C6., 
168 S.W.2d 413, 205 Ark. 225— 
Stroud V. Crow, 186 S.W.2d 1026,. 
199 Ark* 814, certiorari dismissedf 
Croiy V. Stroud, 61 S.Ct. 17, 311 U.S, 
607, 85 L.Ed. 385—State ex reh 
Richardson y. Mack, 86 S.W.2d 11, 
191 Ark. 360—Bradford v. Burrow, 
65 S.W.2d 654, 188 Ark. 380—Was¬ 
son V. Planters* Bank & Trust Co., 
65 S.W.2d 528, 90 A.L.R. 141, 188 
Ark. 348—State v, Taylor, 56 S.W. 
2d 80, 186 Ark. 654—Lacefield v. 
Taylor, 48 S.W.2d 832, 186 Ark. 648 

I —Satterfield v. State, 296 S.W. 63, 
174 Ark. 738—Bush v. Martineau, 
296 S.W. 9. 174 Ark. 214—Replogle 

V. City of LltUe Bock, 267 S.W. 363, 
166 Ark. 617, 36 A.L.R. m3—Ray- 
der V. McGehee Bast and West 
Highway Dish, 266 S;W. 86, 161 
Ark. 269—Standard Oil Co. v. Bro- 
dle. 289 S.W. 763. 153 Ark. 114— 
Logan V. State. 234 S.W. 493, 150 
Ark. 486—rCpmmissioners of Broad- 
way-M^n Street Bridge Dish v. 
Quapaw Club, ,226 S.W. 886, 145 
Ark, 279—Coimnissloners of ]&road- 
way-Main Street Bridge Dish v. 
Quapaw Club, 224 S.W. 622, 145 
Ark. 279—^Rice v. Lonoke-Cabot 
Road Improvement Dish No. 11 of 
Lonoke County, 221 S.W, 179, 142 
Ark. 454—Dobbs v. Holland, 216 S. 

W. 709, 742, 140 Ark. 398—Cumnock 
V. Alexander, 213 S.W. 767, 139 Ark. 
163—Sallee v. Dalton, 213 B.W. 762, 
138 Ark. 649. 

Cal.—Simpson v. City of Los Angeles, 
258 P.2d 464, 40 Cal.2d 271, appeal 
dismissed 74 S.Ct. 87, 846 U.S. 802, 
98 L.Ed. 338, rehearing denied 74 
S.Ct. 118, 846 U.S. 880, 98 L.Ed. 
1387—^Hunter v. Justice’s Court of 
Centlnela Tp., Los Angeles County, 
223 P.2d 466, 36 Cal.2d 815—Busch 
V. Turner, 161 P.2d 456, 26 CaL2d 
817—Collins V. Riley, 162 P.2d 169, 
24 Cal.2d 912—^Natural Milk Pro¬ 
ducers Ass’n V, City and County of 
San Francisco, 124 P.2d 25, 20 Cal. 
2d 101, vacated on other grounds 
63 S.Ct. 859, 317 US. 423, 87 L.Bd. 

. 375, rehearing denied 63 S.Ct. 528, 
818 US. 798, 87 L.Bd. 1162—^Bodin- 
son Mfg. Co. V. California Employ¬ 
ment Commission, 109 P.2d 935, 17 
Cal.2d 321—^In re Todd’s Estate, 109 
P.2d 913, 17 Cal.2d 270—Jersey 
Maid Milk Products Co. v. Brock, 
91 P.2d 577, 13 Cal.2d 620—Rainey 
V. Michel, 67 P.2d 932, 6 Cal.2d 269, 
106 A.L.R. 148—^Max Factor St Co. 
V. Kunsman, 55 P.2d 177, 5 Cal.2d 
446, affirmed Kunsman v. Max Fac¬ 
tor Sc Co., 67 S.Ct. 147, 299 US. 198, 
81 L.Ed. 122—Corpiui Jiir£B oited in 
People V. Globe Grain ^ Milling 
Ca, 294 P. 3, 5, 211 CaH. 121 — 
Thompson v. Kraft Cheese Co. of 
California, 291 P. 204, 210 171 
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—^Bayley v. GaxrlBon, 214 P. S71, 
194 Cal; 690— ’B, Clemens Horst Co. 
'V. Industrial Accident Commission 
of CaUfornia, 193 P. 106. 184 Cal. 
180, 16 A.L.R. 611 —Bx parte Dan¬ 
iels. 192 P. 442. 188 Cal. 636. 21 A. 
li.R. 1172—^Hansen v. Vallejo Elec- 
‘ trie Light & Power Co.. 188 P. 999. 
182 CaL 492—City of Los Angeles 
T. Lewis, 16T P. 390. i76 Cal. 777— 
Carstens v. Pillsbury, 158 P. 218, 
•172 CaL 672—Woodward v. Prult- 
vale Sanitary Dist., 34 P. 239, 99 
Cal. 554—^People v. San Francisco, 
etc., R. Co., 35 CaL 606. 

D’Amico V. Brock. 264 P.2d 120, 
122 CalA.pp.2d 63-^People v. One 
1950 Mercury Sedan. Engine No. 
50LA40896M. 1950 License No. 

29B9130^ 254 P.2d 666, 116 CalApp. 
2d 746— Corpus Juris Secundum 
cited in City of Corona v. Corona 
Daily Independent, 252 P.2d 66. .57, 
115 CalAPP.2d 882. certiorari de¬ 
nied 74 S.Ct 2. 846 U.S. 833. 98 Lu 
Ed, 366—People t. ALhin, 245 P.2d 
660, 111 CaLApp.2d 800— Corpus Jtu 
ris Seouadum cited in Clark v. City 
of Pasadena. 227 P.2d 306, 811, 102 
CalApp.2d 198—Richfield Oil Corp. 
V. Los Angeles County, 224 P.2d 
398; 100 CaLApp.2d 586—In re 

Shafter-Wasco Irr. Dist:, 130 P.2d 
755. 55 Cal.App.2d 484—Shell Oil 
Co. V. Richter, 126 P.2d 930. 62 Cal. 
App.2d 164—^Pacifle Gas & Electric 
Co. y. Moore. 98 P.2d 819, 37 CaL 
App.2d .91—Southern Pac. Co. v. 
Riverside County. 9? P.2d 688, 85 
Cal.App.2d 380—In re Landowitz, 
71 P.2d 334, 22 CaLApp.2d 733— 
Bx parte Kazas, 70 P.2d 962.' 22 CaJ. 
App.2d . 161—Ex parte Moffett, 64 
P.2.d 1190, 19 CaLApp.2d 7—Medical 
Finance Ass’n v. Wood, 63 P.2d 
1219. 20 Cal.App,2d 749-^Los An- 
‘ geles Gas & Electric Corporation 
V. City Council of City of Seal 
Beach, 68 P.2d 326. 18 OalApp.2d 
97—Jackson y'. City of Santa Moni¬ 
ca, 57 P.2d 226. 13 CaLApp.2d 376 
—St. John^s Churdi v. Los Angeles 
County. 42 P.2d 1098, 5 CaIApp.2d 
285—Ex * parte Lasswell, 36 P.2d 
678, 1 Cal.App.2d 188—Bbc parte 
Vltalie, 4 P.2d .171, 117 CaLApp. 
558—^Joyner v. ^ngsbury, 295 P. 
591, 111 CaLApp. 764, certiorari de- 
ni^ 52 S.Ct 22, 284 X7.S. 641, 76 
•L^Ed. 545-^Maggart V. Kingsbury, 
295 P. 590, lil Cal.App. 768, certio¬ 
rari denied 52 S.Ct 22. 284 U.S. 641, 
76 L.Ed: 546—Cumings v. Kings¬ 
bury, 295 P. 590, 111 CaLApp. 768, 
certiorari denied 52 S.Ct 22, 284 
tr.S. ’641. 76 L.Bd. 645—Feisthamel 
V. Kingsbury. 295 P. 590, 111 Cal., 
App. 762. certiorari denied 52 S. 
Ct 22, 284 XJ.S. 641, 76 L.Ed. 545- 
Carr v: Kingsbury, 295 P. 586, 111 
CaLApp. 165, certiorari denied 52 
S.Ct 22. 284 U.S. 641. 76 L.Ed. 545 
^People V. Gamperlingo, 231 P. 
601, 69 dial.App;- 466—San Gabriel 
County-Water L^ist -v<» Richardson, 


228 P. 1055, 68 CalApp. 297—Ex 
parte Brady, 224 P. 262, 65 Cal. 
App. 346—^Ryan v. Riley, 223 P. 
1027, 65 CaLApp. 181—^Foucht v. 
Hirnl, 208 R 362, 57 CaLApp. 685 
—Ex parte Higgins. 195 P. 740, 60 
Cal App. 533—^People v. Kaufman. 
193 P. 953. 49 Cal.App. 570—Lawson 
V. Turlock Union High School Dist, 
190 P. 1055, 47 Cal.App. 252—Cohn 
V. Isensee, 188 P. 279, 45 CaLApp. 
631—Mathews v. Savings Union 
Bank & Trust Co.. 184 P. 418, 43 
CalApp. 45. 

Jacobs V. Sprague, 280 P,2d 919, 
131 CaL App. 2d Supp. 885—^People 
V. Amdur. 267 P.2d 445. 123 Cal.App. 
2d Supp. 961—^People V. Kiser. 245 
P.2d 1126, 112 Cal.App.2d Supp. 903 
—People V. McNutt. 105 P.2d 667, 
40 CalApp.2d Supp. 835; 
Golo.-^ooper Motors, v. Board of 
County Com’rs of Jackson County, 
279 P.2d 685—Smith-Brooks Print¬ 
ing Co. V. Young, 85 P.2d 89, 103 
Colo. 199—People ex rel. Rogers v. 
Letford. 79 P.2d. 274, 102 Colo. 284 
-^Robinson v. ABtna Casualty & 
Surety Co. of Hartford. Conn., 60 
: P.2d 927,. 99 Colo. 150—Public Util¬ 
ities Commission v. -Manley. .60 P. 
2d-.918. 99-Colo. 153—Allen v. Bail¬ 
ey. 14:P.2d 1087, 91 Colo. 260—Pine 
Martin Mining Co. v. Empire Zinc 
Co.. 11 P.2d 221, 90 Colo. 629— 
Relchelt . V. Town of Julesburg, 8 
P.2d 708, 90 .Colb. 268—People V. 
Morgan, 246 P. 1024, 79 Colo. 504— 
Deter v. City, of Delta,. 217 P. 67, 
73 Colo. 689. . 

Conn.;—Cedar Island Imp. Ass’n v. 
Clinton BleCi Light & Power Co., 
114 A2d 636—State v. Muolo, 176 
A 401,* 119 Conn. 823—State v. 
Porter, 110 A 69, 94 Conn. 630— 
Ferguson v. Stamford, 22 A 782, 60 
Conn. 432. 

DeL—State V. Crane Hook Oil Stor¬ 
age Co., 18 A2d 427; 2 Terry 194 
—State ex reL Morford v; Emerson, 

8 A2d 164, 1 Terry 233—Trader v. 
Jesteii 1 A2d 609; 1 Terry 66. 

Colllson V. State ex rel. Green, 2 
A2d 97, 9 W.W.Harr. 460, 119 AL. 
,R. 1422—Coleman v. Rhodes, 159 
A 649, 5 W.W.Hsct. 120—^Four- 
acre y. White, 102 A 186, 7 Boyce 
23. 

D.C.—Silver v. McOamey, CA., 221 
F.2d 878-^First Iowa Hydro-Elec. 
Co-op. vl Federal Power Commis¬ 
sion, 161 F.2d 20, 80 U.S.APP.D.C. 
211, reversed on other grounds 66 
S;Ct. 906, 328 U.S. 152, 90 L.Ed. 
1143, rehearing denied 66 S.Ct. 1386, 
328 U.S. 879, 90 L.Bd. 1647—^Pflue- 
ger V. tr. S., 121 F.2d 782, 78 App. 
D.Ci 364, "certiorari denied 62 S.Ct. 
98, 314 U.S; 617, 86 L.Ed. 497— 
Township of Franklin, Sonierset 
County, N. -J., v. TugwelL 85 F;2d 
208, 66 App*D.C. 42. ~: 

Bauer v. Acheson, D.C., 106 F. 
Supp. 446—^, S. v. Congress of In¬ 
dustrial Organizations, ILC.,-'77 F. 

^62 


Supp. 355, affirmed 68 S.Ct 1849, 
- 835 U.S. 106, 92 L.Ed. 1849. 

Fla.—^Lightfoot V. State, 64 So.2d 261 
—State ex rel. Watson v. Hurlbert, 
20 So.2d 698, 166 Fla. 581—Taylor 
V. Dorsey, 19 Bo.2d 876, 155 Fla, 
305—Chiapetta v; Jordan, 16 So.2d 
641, 163 Fla. 788—^Ball v. Branch, 
16 So.2d 624, 154 Flsu 67—State ex 
rel. Greene v. Pearson, 14 So.2d 565, 
163 Fla. 814—^Nelson v. McMillan, 
10 So.2d 566, 151 Fla. 847—Jones 
V. Cook, 200 So. 856, 146 Fla. 253 
—South Atlantic S. S. Co. of Dela¬ 
ware V. Tutson, 190 So. 676, 189 Fla. 
406—City of Winter Haven v. A M. 
Klemm & Son, 181 So. 158, 132 Fla. 
334—State ex reL Seville Holding 
Co. V. Draughon, 178 So. 853, 127 
Fla. 628, 111 AL.R. 23.4^~Smetal 
Corporation v. West lAke Inv. Co., 
172 So. 58, 126 Fla. 595—State v. 
Calhoun County, 170 So. 888, 126 
I Fla. 876—Williams v. City of Jack¬ 
sonville, 160 So. 15, 118 Fla. 671, 98 
AL.R. 618—-Ex parte Sarros, 156 
So. 396, 116 Fla. 86—State ex rel. 
Landis v. Dyer, 148 So. 201, 109 
Fla. 83—Spencer v. Himt, 147 So. 
282, 109 Fla. 248—Humphreys v. 
State, 145 Bo. 858, 108 Fla. 92— 
-Riley V. Lawson, 143 So. 619, 106 
Fla 621—Cragin v. Ocean & Lake 
Realty Co., 183 So. 569,. 101 Fla. 
1324, followed in Mabson v. Christ, 

134 So. 43, rehearing denied 140 So. 
671, 104 Fla 606, and reheard Cra¬ 
gin V. Ocean 5b Lake Realty Co., 

135 So. 795, 101 Fla 1324; appeal 
dismissed Girard Trust Co, v. 
Ocean and Lake Realty Co., 52 S.Ct 
.494, 286 U.S. 528, 76 L.Ed. 1267— 
Savage v. Board of Public Instruc¬ 
tion for Hillsborough County, 133 
So. 341, 101 Fla 1362—State ex rel. 
Davis V. Rose, 122 Sd. 225, 97 Fla 
710—State v. Gtoodgame; 108 So. 
836, 91 Fla 871, 47 AD.R. 118— 
State V. State Board of Equalizers, 
94 So, 681, 84 Fla 592, 30 AL.R 
362—^Board of Com’rs of Ever¬ 
glades Drainage Dist v. Forbes 
Pioneer Boat Line, 86. So. 199, 80 
Fla 262, reversed on other founds 
Forbes Pioneer Boat Line v. Board 
of Com’rs of Everglades Drainage 
Dist, 42 S.Ct 325, 258 U.S. 333, 66 
L.Ed. 647—^In re Seven Barrels of 
Wine, 83 So. 627, 79 Fla 1—Burr v. 
Florida East Coast Ry. Co., 81 So. 
464, 77 Fla 269—^Lainbart v. Catts, 
75 So. 47. 73 Fla 735. 

Ga—Barge t. Camp, 70 S.E.2d 860, 
209 Ga 88—Cade v. State, 6^0 S.B.2d 
763, 207 Ga 135—^Lamons v. Yar¬ 
brough, 56 S.E.2d 661, 206 Ga. 60— 
Whittle V. Jones, 82 iS.B.2d 94; .198 
Ga 688,~ appeal dismissed 65 S.Ct 
915, 324 U.S. 829, 89 L.Ed. 1396— 
Slaten v. Travelers Ins. Co., 28 S. 
B.2d 280, 197 Ga 1, answer to cer¬ 
tified question conformed' to 29 S.E. 
2d 98, 70 GaApp. 665, certiorari de** 
nied 80 S.E.2d 822, 197 Ga 856— 
Huiet V. Schwob Mfg.>Cd., 27 S.m2d 
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748, 196 Ga. .655, ^nform^ to 28 
S.B.2<1 184, 70 Ga^PP. 226^Thom- 
«8' Y. Board of Com'rs of Chat> 
toosa Couiity» 25 S.S3.2d 647, 196 
Ga. 10 —^Forrester v. Culpepper, 22 
S,B.2d 696, 194 Ga. 744, answer to 
certified question conformed to 23 
S.B.2d 106, 68 Ga-App. 382—^New- 
nan Motors v. Artin^rton, 22 S.F.2d 
163, 194 Ga. 669—Federal Deposit 
Ins. Corp. V. Beasley, 20 S.£L2d 28, 
193 Ga. 727—^Parrish v. Mayor and 
Aldermen of Savannali, 196 S.F. 
721, 186 Ga. 828^Bennett v. Wheat- 
ley, 116 S.m 83; 164 Ga. 591—Cutts 
& Johnson y. Hardee, 82 Ga. 860— 
Franklin Bridge Co. y. Wood, 14 Ga. 
SOL^Winter y. Jones, 10 Ga. 190, 54 
Am.D. 379—Flint River Steamboat 
Co. Y. Foster, 6 Ga. 194, '48 Am.D. 
248. 

Jones Y. City of Moultrie, 33 8. 
H2d 661, 72 GaA.pp. 282. 

Idaho.—Common School Dist.. No. 2 
of Nes' Perce County v. District 
No. 1. of Nez Perce County,. 227 P. 
2d 947, 71 Idaho 192'^Keenan y. 
Price, 196 P.2d 662, 68 Idaho 423 
—^Bagley y. Gilbert, 122 P.2d 227, 
68 Idaho 494—^Lyons y. Bottolfsen, 
101 P.2d 1, 61 Idaho 281—Geo, B. 
Wallace, Inc. y', Pfost, 66 P.2d 725, 
' 67 Idaho 279, 110 AjL.R. .613—John- 
son V. Dief^dorf, 67 P.2d 1068, 66 
Idaho 620r-Safeway Stores v. Die- 
fendorf, 82 P.2d 798, 54 Idaho 407 
—J, 0. Penney Co. y. Diefendorf, 
82 P.2d 784, 64 Idaho 374—Hall v. 

. Johnson, 27 P.2d 674, 63. Idaho 667 
—State Y. Joihnson, 296 P. 688, 60 
Idaho 368—In re Bdwar^, 266 P, 
666,- 45 Idaho 676—^Paokard. v. 
ONeil, 262 P. 881, 46 Idaho 427, 66 
AL.R 817—^Burt v. Farmers* Co¬ 
op. Irr. Co., 168 P. 1078, 80 Idaho 
762—Grilfith v. Owens, 166 P. 922, 
80 Idaho 647. 

BL—Chic€Lgro HousiniT Authority v. 
Blackman, 122 N.K2d 622, 4 llL^d 
819—^People v. Dllnois State Toll 
HUrhway Commission, 120 N.B.2d 
86, 8 IlL2d 218—People v. Adduci, 
108 N.B.2d 1, 412 lU.. 621—Klein v. 
Department of Recristration and 
^ucaUon^ 106 N.B.2d .768, .412 ni. 
76, certiorari denied 78 . S.Ct. 98, 
844 U.S. 866, 97 Ii.Bd. 664—A^rran 
T.- Checker Taxi Co., 106 N.Il2d 718, 
412 m. 146—People v. Dale, 92 N. 
B.2d 761, 406- ni. 288—People ex 
reL Barrett v. ThlUens, .79 N.B.2d 
609, 400 IlL 224—^Proffresslve. Party 
Y. Flynn, 79 NB.2d 616, 400 Ill. 102 
—Henrys v. Raboln, 69 N.B.2d 491, 
896 lU. 118, 169 A.L.R. 927—People 
ex reL Cnrren v. Schommer, 68 N. 
B.2d 744, 892 HI, 17—People* ex rel. 

• Olson v. Atchison, T. & S. F. Ry. 
Co., 68 NJai.2d 916, 889 lU. 204— 

- Douglas v. Village of Melrose Park, 
58 N.B.2d 864, 889 III; 98—Grutzius 
Y,' Armour db Co. of Delaware* 86 
* N.tiL2d T07,’877 HL 447, transferred, 
see 88 N.B.2d 778, 812 Ill.App. 866 
‘ —Peoples* Ckiis Liight & Coke 06. r. 


Slattery* 25 N.m2d 482, 878 lU. 81, 
appeal dismissed Peoples Gas I^ht 
& Coke Co, Y. Hart* 60 S.Ct '724, 
809 U.S. 684, 84 UEd. 991—Village 
, of Downers Grove v. Harley, 26 N. 
!E}.2d 58, 872 Dl. 586—*Meadowmoor 
Dairies v. Milk Wagon Drivers* Un¬ 
ion of Chicago, No. 753, 21 N.B.2d 
808, 371 IlL 877, aflarmed 61 S.Ct 
532, 312 U.S. 287, 85 L..Bd. .836, 182 
ALi.R. 1200, rehearing denied 61 

5. Ct. 808, 812 U.S. 715, 86 LuBd. 
1145—OKjause v. Peoria Housing 
Authority, 19 N.E.2d 193, 870 HI. 
866^People v. Smith, i4 N.'B.2d 82, 
368 HL 828—People Y. Guagliata, 
200 N.B. 169, 862 HI. 427, 103 A.L. 

• R. 1035—City of Chicago v. Alton 

R. Co., 188 N.B. 831, 855 HL 65— 
Chicago db B. I. Ry. Co. v. Sanitary 
Diet of Bloom Tp.,- 138 N.B. 586. 
360 IlL 642—People Y. Stitt, 177 N. 
B. 784, 280 HL 568—Mathews v. 

* City of Chicago, 174 N.B. 85, 842 
HL 120—Zurich General Accident 
db Liability Ins. Co. v. Industrial 
Commission, 168 N.B. 466, 831 HL 
676— People v. Hanson, 161 N.3B. 
145, 830 HL 79—Michaels v. HilL 
169 N.R 278*- $28 Ill. 11—People v. 
Newcom; 149 N.B. .269,.<818 Ill. 188 
—^North v. Board .of Bducation of 
Community High Bchool Plst No. 
203, 145 N.B. 168, 313 HL 422—Peo¬ 
ple ▼. Boyle, 144 N.B. 342. 312 HL 
686—^Robins v. Kadyk, 143.- N.JI. 
863, 812 IlL 290—People Y. Falk. 
141 N.B. 719, 810 HI. 282—People 
y. Sholem, 128 N.B. 877, 294 Ill. 204 
—People v. Beak, 126 N.B. 201* 291 
HL 449—Joel v. Bennett. 116 N.B. 

6, 276 HL 537—People v. Onahan, 
48 N.B. 1003, 170 HL 449. 

First Trust Joint Stock Land 
Bank of Chicago v. Cutler, 12 N.B. 
2d 706, 298 IlLApp. 864—City of 
Springfield v. North Fork Outlet 
Drainage Dist., 249 HLApp. 138— 
Hlinois Life Ins. Co. v. City of 
Chicago, 244 IU.App. 186. 

Ind.—^Bally v. Guilford Tp. Bchool 
Corp., 126 N.B.2d 13-*-Green v. 
State, 115 N.B.2d 211, 282 Ind. 69$ 
—Fairchild v. Schanke, 118 N.B.2d 
169, 232 Ind. 4807-Oorpu8 Juris 
Seouaduxa died in State ex reL 
Ayer v. Swing, 106 N.m2d 441, 448, 
281 Ind. i—State v; ^bb,-'79 N.B. 
2d 392, 226 Ind. 3i9--State ex rel. 
Mavity v. Tj^daU, T4 N:HL2d- 914, 
225 Ind. 860, certiorari denied 68 

S. Ct 609, 838 U.S. 834, 92 'L.Bd. 
1118, rehearing denied 68 S.Ct. 782, 
833 U.S., 858, 92 L.Bd. 1138—Pea¬ 
body Coal Co^ Y. Lamberxfiont^ 44 
N.B.2d 827, 220 Ind. 626-^Heath' y. 
Fexmig, 40 N.B.2d 829, 21$ Ind. 629 
—:State v. Clements, 22 N.B.2d 819, 

215 Ind. 666—Lloyd v. City of Gary. 
17 N.B.2d 886, 214 Ind. 700—State 

.. ex rel. Robertso.n y. Circuit. Court 
of Lake County, 17 .N.E.2d. 805, 

216 Ind. 18—Board of' Com*rs of 
Adams County v, Fennig, 6 N;B.2d 
639> 21X,:lnd. 411—Peden v.' Board 

363 


of ^Review of Cass, County* 196 N. 
B. 87, 208 Ind. 216—Bbllvar Tp. 
Boaxd of Finance of Benton Coun¬ 
ty v. Hawkins, 191 N.B. 158, 207- 
Ind. 171, 96 A.L.R. 271-^Blue T. 
State ex reL Brown, 188 N.B. 588* 
206 Ind. 98, 91 A.L..R. 884—Wayne 
Tp. v. Brown, 186 N.B. 841, 206 
Ind. 487—Spohn v. Stark, 160 N.B. 
787, 197 Ind. 299—^Hobbs v. Gibson 
School Tp. of Washington County, 
144 N.B. 526, 195 Ind. 1—Baldwin 
Y. State, 141 N.B. 848, l94 Ind. 898 
—State v. Martin, 139 N.B. 282, 198 
Ind. 120, 26 AL.R. 1336—Felker 
Y. CaldwelL 123 N.B. 794, 188 Ind. 
864—Smith v. State, 120 N.B. 660. 
187 Ind. 694. 

Riggs Y. Lehigh Portland Cement 
Co.. 181 N.B. 231, 76 In<LApp. 308. 

Iowa.—Patterson v. Iowa Bonus 
Board,. . 71 N.W.2d* 1—^ECnorr v. 
Beardsley, 88 N.W.2d 286, 240 Iowa 
828—Ocxrpus Juris Seoundum jolted 
in Hiatt y. Soucek, 86 N.W.2d 482, 
484, 240. Iowa 800—State ex,reL 
Wright Y. Iowa State Board of 
Health, 10 N.W.2d 661, 283 lown 
872—^Knudson v. Llnstrum, 8 N.W. 
2d 496, 233 Iowa 709—State v.-Tal- 
efico, 290 N.W. 660, 227 Iowa 1816 
—Miller v.. Schuster, 2S9 N.W. 702, 
227 Iowa 1006—Hale v. Iowa State 
Board of Assessment and, Review, 
271 N.W. 168, 228 Iowa 321, af¬ 
firmed 68 S.Ct. 102; 802 U.S. 96, 82 
L.Bd. 72—^France v. Mulock, 286 
N.W. 58 —^Davidson Bldg. Co., v, 
Mulock, 235 N.W. 45. 212 Iowa 730 
—Leach v. .Commercial Sav. Bank 
of Des Moines, 218 N.W. 517; 2,06 
Iowa 1164—Seleine v. Wisner,. 206 
N.W. 130, 200 Iowa 1889—^Lincoln 
v. Moore. 194 N.W. 299. 196 Iowa 
162—City of Des Moines v. Man¬ 
hattan on Co., 188 N.W. 921, .198 
Iowa 1096, 23 AL.R. 1822~-^Kimball 
Y. Board of Sup*re of Polk County, 

180 N.W. 988, 190 Iowa 783—GriflJth 
v. Cole Bros., 166 N.W. 677, 183 
Iowa 416, L.R.A.1918F 928—Hutch¬ 
ins v. Hanna, 162. N.W. 226, 179 
Iowa 912—^Benschoof v. Cllr of 
Iowa Falls. 166 N.W. 898, 176 Iowa 
80—^lowa Homestead Co.. v. Web¬ 
ster County, 21 Iowa 221. 

Kan.—MIzer v. EAnsas Bostwick lir. 
Dist No. 2, 289 P.2d 870, 172 
167; appeal ‘dismissed 72 S,Ct 1058, 
848 U.S. 254, 96 L.Bd. 1856—State 
ex reL Miller v. Comnaon School 
Dist Na 87, Brown Comity, 126 P. 
2d 677, 163 Kan. 650—State ex ijel. 
Donaldson V. Hines, ISf P.2d 865, 
168 Kail . 800—In re Reed's Bstate, 
142 P.2d 824, 167 Kan. 602—rC^- 
lene Products Co. v, Kohler, '102 
P.2d 1044, 152 KaiL 2-rHunT v. 
Bddy, 90 P.2d 747, 160 iTa" . %— 
Harkrader v. Whitman, 46 P.2d. 1, 
142 Kan. 186—Clark v. 'Murraqr, 41 
P.2d 1042, 141. Kan! 688—Pi^lcJc v. 
Board of Com*rs of Haskell.Cqu^^, 

181 P.: 611, ;i 65 Kan, les-rLeaypn- 
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worth. CJounty ▼. Miller, 7 Kan. 479, 
19 Am.R. 425. 

Ky.—Oornett v. Clements, 215 S.W. 
2d 417, 309 Ky. 80—^Barker v. 
Stearns Coal & Lumber Co., 152 
S.W.2d 963, 287 Ky. 340—Board of 
Begistration Corners of City of 
Louisville V. Burton, 150 S.W.2d 
-4; 280 Ky. 202—^Ingram's Adm*r v. 
Advance Motor Co., 140 8.W.2d 840, 
283 Ky. 87—Booth v. City of 
Owensboro, 122 S.W^2d 118, 275 Ky. 
491—^Magruder v. Griffith, 118 S.W. 
2d 694, 274 Ky. 293—^Burton v. May¬ 
er, 118 S.W.2d 161, 274 Ky. 245 
—iJelferson County ex reL Grauman 

V. Jefferson County Fiscal Court 
117 S.W.2d 918, 2.73 Ky. 674—Shan¬ 
non V. Heringer, 111 S.W.2d 603, 
271 Ky. 248—^Eagle v. Cox, 103 S. 

W. 2d 682, 268 Ky. 68—Federal 
Chemical Co. v. Paddock, 94 S.W.2d 
646, 264 Ky. 338-McGlone v. Hor¬ 
ton, 80 S.W.2d 622, 268 Ky. 463— 
Talbott V. Lalfoon, 79 S.W.2d 244, 
267 Ky. 773—^Pursifull v. Taxpay¬ 
ers" League of Bell County, 77 S. 
W.2d 788, 257 Ky. 202—Patterson 
V. Lawson^ 76 S.W.2d 607, 255 Ky. 
781—Commonwealth v. Chesapeake 
& O. By. Co.. 66 S.W.2d 96, 251 Ky. 
382—Commonwealth Life Ins. Co. 

V. City of Paducah, 52 S.W.2d 704, 
244 Ky. 756—^Moore v. State Board 
of Charities and Corrections, 40 S. 

W. 2d 349, 289 Ky. 729—City of 
Barllngton v. Powell, 10 S.W.2d 
1060. 226 ICy. 363—Millius V. Brann, 
266 S.W. 609, 205 Ky. 171—Jeffer¬ 
son County V. Cole, 263 S.W. 1114, 
204 Ky. 27—Hoblltzel v. Jenkins, 
263 SW. 764. 204 Ky. 122—Associ¬ 
ated Producers" Co. v. Board of 
Sup'rs of Bstlll County, 260 S.W. 
235, 202 Ky. 638—^Potter v. Dark 
Tobacco'Growers’ Co-op. Ass’n, 267 
aw. 83. 201 Ky. 441—Slbert ..v. 
Garrett 246 S.W. 456, 197 Ky, 17— 
Lakes v. Goodloe, 242 S.W. 632, 195 
Ky. 240—Dalzell v. Boiirbon Coun¬ 
ty Board, of Education, 236 S.W. 
260, 193 Ky. 171—^Aldridge v. Com¬ 
monwealth. 232 S,W. 619, 192 Ky. 
215~^oone Coimty v. Town of 
Verona, 227 aW. 804, 190 Ky. 480 
—Lynn v, Bullock, 225 S.W. 733. 

. 189 Ky. .604—Gilbert v. Greene, 216 
aw; 106, 185 Ky, 817—MlUer v. 
Feather; 196 aW. 449, 176 Ky. 268 
—Goodpaster ▼. U. S. Mortgage 
Bond Co., 192 S.W..36. 174 Ky. 284 
—^Morrell Refrigerator Car Co. v. 
Commonwealth, 108 ;S.WJ 926, 128 
Ky. 447, 32 Ky.L. 1383. 

[ja.r—Dantoni v. Board of LeVee 
Oom'rs of Orleans Levee Dist, 80 
So.2d 81—Tanner v. Beverly Coun¬ 
try Club, 47 So.2d 906, 217 La. 1043 
-^ewis y. State, *20 So.2d 917, 207 
La. 194—State v. Franklin. 12 So, 
2d 211, 202 La. 439-^Meyer v. 

^ B<wd of Trustees of Firemen’s 
Pension Relief Fund for City of 
l^ew Orleans, 6 So,2d 718, 199 La. 
638—State ex reL Fitzpatrick v. 


Grace, 175 So. 656. 187 La. 1028— 
State ex rel. Vamado v. Louisiana 
Highway Commission, 147 So. 361, 
177 La. 1—^In re Carter, 116 So. 
491, 166 Lia, 1012—^McNeely v. Town 
of Vidalia, 102 So. 422, 167 La. 838 
—State ex rel. Fills v. Ferguson, 
97 So. 416, 164 La. 287—^Lobrano v. 
Police Jury of Parish of Plaaue- 
mlnes, 90 So. 423, 150 La. 14—State 
V. Coco. 82 So. 883, 162 La. 241— 
State V. Banks, 31 So. 53, 106 La. 
480—^New Orleans v. Salamander 
Ins. Co., 25 La.Ann. 650. 

Southern Coal Co. v. R. & P. 
Const. Co., 133 So. 491, 16 La.App. 
213. 

Ma—^Browne t. Connor, 21 A.2d 709, 
138 Ma 63. 

Md.—^Kirkwood v. Provident Sav. 
Bank of Baltimore, 106 A.2d 103. 
206 Md. 48—Pressman v. State 
Tax Commission, 102 A2d 821, 204 
Md. 78—BrooklTO Apartments v.‘ 
Mayor and City Council of Balti¬ 
more, 65 A2d 606, 189 Md. 201— 
Board of Education of Baltimore 
County V. Wheat, 199 A 628, 174 
Md. 314—^Maryland Co-op. Milk 
Producers V. Miller, 182 A 482, 170 
Md. 81—^In re Rickell’s Estate, 160 
A 26, 158 Md. 664—Ex parte Rick- 

' eirs Estate. 149 A. 446, 168 Md. 654 
—Grossfleld v. Baughman,' 129 A 
870, 148 Md. 830—Kciningham v. 
Blake, 109 A 65,- 135 Md. 320, 8 
AL.R. 1066—Swann v. City of Bal¬ 
timore. 103 A 441, 132 Md. 266— 
Leser v. Lowenstein, 98 A 712, 129 
Md. 244. . 

Mass.—^Petition of Commissioner of 
Correction, 87 N.B.2d 207, 824 Mass. 
635—Price v. Railway Exp. Agency, 
78 N.E.2d 13, 822 Mass. 476-r-Fergu- 
son V. Commissioner of Corpora¬ 
tions and Taxation, 65 N.E.2d 618, 
316 Maas. 818—^Hayes v. City of 
Brockton, 48 H.E.2d 683, 813 Mass. 
.641—^Boston Elevated Ry. Co. v. 
Commonwealth, 89 N.E.2d 87, 310 
Mass. 628—^In re Keenan, 37 N.E. 
2d 616, 810 Mass. 166, 137 AL.R. 
766—^Miueller v. Commissioner of 
Public Health,. 80 N.B.2d 217, 307 
Mass.. 270—Attorney Gteneral v. 
Secretary of Commonwealth, 27 
N,E.2d 266, 306 Mass. 25—Hutch- 
i^ V. 'Commissioner of Corpora¬ 
tions and Taxatioii, 172 N.E. 605, 
272 Mass. 422, 71 AL.R. 677—Mc- 
Morrow v. National Shawmut Bank 
of Boston, 156 NJE. 48, 259 Mass. 14 
—^Kennedy v. Commissioner of. Cor¬ 
porations and Taxation, 152 N:E. 
747,, 256 Mass. 426—^In re Opinion 
of. the Justices, 147, N.E. 681, 261 
Ma.as. 669—Commonwealth "v. Bos¬ 
ton Transcript Co., 144 N:B. 400. 
249 Mass. 477, 86 AL.‘R. 1-^om- 
monwealth y. Leach, 141 N.E. 301, 
246 Mass. 464-L-Attomey General 
y. Pelletier; 184 N.E. 407, 240 Mass. 
264—Wright y. Walcott; 131 N.E. 
’291, 238 Mass. 432, 18 AL.R. 1242 
—Manchester v. Popkln, 180 N.E. 

- 62, 237 M^s. 484—Perkins ▼. In- 
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habitants, of Towti of Westwood, 
115 N.E. 411, 226 Mass. 268. 

Mich.—Christian v. Porter, 65 N.W. 
2d 779, 340 Mich. 800—Arnold y. 
Ogle Const. Co., 68 N.W.2d 655, 833 
Mich. 652—^Hitchman y. Oakland 
Tp., 45 N.W.2d 806, 829 Mich. 831 
—^Petition of Bryant, 86 N.W. 2d 
371, 823 Mich. 424—Bohn ■ Lumber 
Products Co. y. Michigan Public 
Service Commission, 26 N.W.2d 875, 
317 Mich. 174-T-McQuaid y. Board 
of Auditors of Oakland County, 23 
N.W.2d 644, 315 Mich. 234—Evans 
Products Co. V. Fry, 12 N.W.2d 448, 
807 Mich. 506—^People v, Padgett, 
11 N.W.2d 235, 306 Mich. 545—Mead 

V. State, 6 N.W.2d 740, 803. Mich. 
168—^In re Watson, 291 N.W., 662, 
293 Mich. 263—Smith y. Behi^dt, 
270 N.W. 227, 278 Mich. 91—Argo 
Oil Corporation v. Atwood, 264 N. 

W. 286, 274 Mich. 47—Ex parte 
Landaal, 262 N.W. 897, 278 Mich. 
248—^In re Etazrand, 236 N.W. 869, 
254 Idlch. 684—People y. Lock- 
ha^ 219 N.W. 724, 242 Mich. 491— 
Grinnell Bros. v. Moy, 203 N.W. 
167, 230 Mloh. 26—People v. Zerillo, 
189 N.W. 927, 219 Mich. 636, 24 A 
L.R. 1116—^Thomas Caiming Co. v. 
Southern Pac. Co., 189 N.W. 210, 
219 Mich. 888—"Groesbeck v. Detroit 
United Ry., 177 N.W. 726, 210 Mich. 
227. 

Mizm.—State ▼. Minnesota Federal 
Savings & Loan Ass’n, 16 N.W.2d 
668, 218 Minn. 229—^Thiede v. Town 
of Scandla Valley, 14 N.W.2d 400, 
217 Minn. 218—State v. Comer, 290 
N.W. 484, 207 Mlzin. 98—^Tomasko 
' V. Cotton, 278 N.W. 628, 200 Minn. 
69—Schulte v. Fitch, 202 N.W. 719, 
162 Minn. 184—G^amble-Robizison 
Co. y. Peimsylvania R. Ca, 196 N. 
W. 266, 167 Minn. 306. 

Miss.—Superior Oil Co. y. Beery, 68 
So.2d 115, 216 Miss. 664, sugges¬ 
tion of error overruled 64 So.2d 
867, 216 Miss. 664—Quiim v. City 
of McComb, 65 So.2d 479, 212 Miss. 
780—Goxpus Jnrls Secimdiim cited 
la Craig y. Mills, 88 So.2d 801, 804, 
208 Miss. 692—Sheffield y. Reece, 
28 So.2d 746, 201 Miss. 183—Cali¬ 
fornia Co. y. State Oil and Gas 
Board, 27 So.2d 642, 290 Misa 824, 
followed in 27 So.2d 648, 209 Miss. 
S'49, suggestion of error overruled 
28 So.2d 120, 200 Miss. 824—Gen- 
- try V. Town of Boonevilla 24 So.2d 
88, 199 Misa 1—Quitman County v. 
Turner,-18 So.2d 122, 196 Miss. 746 
—Teche Lines v. Danforth, 12 So. 
2d 784, 196 Mlsa 226—State v. 
RoelL 7 So.2d 867, 192 Miss. 878— 
Morrison v.^ Guaranty Mortgage & 
Trust Co., 193 Sow 119, 191 Miss. 
207—State ex reL Attorney Gen¬ 
eral V. School Board of Quitznan 
County, 181 So. 818, 181 Misa. 818 
—Coznmodore Corporation v. Davis, 
.172 So. 867, 178 Misa 876—ClwLssa- 
noil y. City of Greenwood, 148 So. 
781, 166 Miss. 848, affirmed 64 S. 
Ot 541, 291 U.S. 584, 78 L.Ed. 1004, 
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rehearingr denied 64 S.Ct, 627, 292 

U. S; 691, 78 L».Bd. 1464—^MiUer v. 
Sheirard, 126 So. 906, 166 Miss. 
802 —Mill&r V. Sherrard, 126 So. 
908, 167 Miss. 124—State ex rel. 
Jordon v. Gilmer Grocery Co., 126 
So. 710, 156 Miss. 99—Smith v. 
Chickasaw County, 126 So. 96, 166 
Miss. 171, suggestions of error 
overruled 126 So. 706, 166 Miss* 
171—Staple Cotton Co-op. Ass'n v. 
Hemphill, 107 So. 24, 142 Miss. 298 
—^Hlnds County v. Johnson, 98 So. 
95, 133 Miss. 691—Edwards House 

V. Davis, 86 So. 849, 124 Miss. 485. 
Mo.—^Baerveldt & Honig Const. Co. 

V. Dye Candy Co., 212 S.W.2d 65, 
857 Mo. 1072—State on Inf. of Wal- 
lach V. liOesch, 169 S.W.2d 676, 860 
Mo. 989—State ex inf. McKittrick 

V. Murphy, 148 S.W.2d 627, 847 Mo. 
484—Williams Lumber & Manu¬ 
facturing Co. V. Glnshupg, 146 S. 

W. 2d 604, 347 Mo. 119—State, on 
Inf. of McKittrick, v. Cameron, 
117 S.W.2d 1078. 342 Mo. 830— 
State ex Inf. McKittrick v. Amer¬ 
ican Colony Ins. Go., 80 S.W.2d 876, 
886 Mo. 406—State ex rel. Carpen¬ 
ter V. City of St. Louis, 2 S.W.2d 
718, 818 Mo. 870—Nell v. Independ¬ 
ent Kealty Co., 298 S.W. 863, 317 
Mo. 1235, 70 AL.R. 660—Bess v. 
Citizens’ Telephone Co., 287 S.W. 
466, 816 Mo. 1056—^Lauck v. Reiss, 
274 S.W. 827, 810 Mo. 184—State v. 
Tallo, 274 S.W. 466, 308 Mo. 684— 
Bassen v. Monckton, 274 S.W. 404, 
368 Mo. 641—^Washington Tp. Road 
IHst, No. 1 V. Robbins, 262 S.W, 
46—Stack V. General Baking Co., 
228 S.W. 89, 283 Mo. 396—State ex 
reL' Marquette Hotel Inv. Co. v. 
State Tax Commission, 221 S.W. 
721, 282 Mo. 213—State ex rel. Co¬ 
lumbia Telephone Co. v. Atkinson. 
.196 S.W. 741, 271 Mo. 28—State ex 
reL Barker v. Merchants’ Exch. of 
St Louis, 190 S.W, 903, 269 Mo. 
346, Ann.Cas.l917E 871, affirmed 
Merchants’ Exch. of St Louis v. 
State of Missouri ex rel. Barker, 
89 S.Ct 114, 248 D.S. 866, 68 L.Bd. 
800—Straughan v. Meyers, 187 S. 
W. 1169, 268 Mo. 680—State ex rel. 
Wabash Ry. Co. v. Roach, 184 S.W. 
969, 267 Mo. 800—Pitman v. Dra- 
belle, 188 S.W. 1056, 267 Mo, 78— 
St Lpuis^ etc., R. Co. v. Evans, 
etc.,: Fire Brick Co., 85 Mo. 307. 

Ellis V. State Dept, of Public 
Health and Welfare, App., 277 S. 
W.2d .831—In re H-^ Sr—, 166 S. 
W.2d 300. 236 Mo:App. 1296—Kel¬ 
ly V. Howard, 123 S.W.2d 684, 233 
Mo.App. ., 474—Curtin .v, Zerbst 
Phanhacal Co., 72 S.W.2d 162, 229 
Mo.App. 82—State at Inf. of McKit¬ 
trick V. Seibert 65 S.W,2d 129, 228 
Mo.App. 1133—Corbett v. Lincoln 
Savings & Loan Ass’n, 17 S.W,2d 
275,' 228 Mo.App. 339—Quinn .v. 
T. M. Sasnnan Products Co., App., 
29^S.W. 198. 

Mont—State ex rel. Great Northern 
Ryi Co. V. State Board of Equal¬ 


ization, 194 P.2d 627, 121 Mont 
683—State ex peL Rich v. Garfield 
County, 188 P.2d 1004, 120 Mont 
668—House v. School Dist. No. 4 
of Park County. 184 P.2d 285, 120 
Mont 319—Gullickson v. Mitchell, 
126 P.2d 1106. 113 Mont 369— 
Board of Railroad Com’rs v. Gam- 
ble-Robinson Co.. Ill P.2d 806, 111 
Mont 441—Wheir v. Dye, 73 P.2d 
209. 106 Mont 847—State ex ret 
Gebhardt v. City Council of Helena, 
66 P.2d 671, 102 Mont 27—State 
V. Stark, 62 P.2d 890, 100 Mont 366 
—^Leuthold v. Brandjord, 47 P.2d 
41, 100 Mont 96—State ex rel. 
State Board of Education v. Nagle, 
46 P.2a 1041, 160 Mont 86—State 
ex rel. Tipton v. Erickson, 19 P.2d 
227, 93 Mont 466—State v. Board 
of Com’rs of Cascade County, 296 
P. 1, 89 Mont 87—State v. Bran- 
ndn. 283 P. 202. 86 Mont 20D. 67 A. 
L.R, 1G20—State v. State Board of 
Examiners, 238 P. 316, 74 Mont 1 
—State V. Walker. 226 P. 894, 70 
Mont 484—^Bx parte Naegele, 224 
P. 269, 70 Mont 129—State v. Dun¬ 
can, 219 P. 688. 68 Mont 420— 
Marcellas v. Wright. 202 P. 881, 61 
Mont 274—^Hilger v. Moore, 182 P. 
477, 56 Mont 146—Public Service 
Commission of Montana v. City of 
Helena, 169 P. 24, 62 Mont 527. 

Neb.—State ex reL Winter v. Swan¬ 
son. 294 N.W. 200, 138 Neb. 697— 
Hinman v. Temple, 274 N.W. 605, 

188 Neb. 268. Ill A.L.R 1217— 
Mancuso v. State, 242 N.W. 430, 
123 Neb, 204—^Burgess-Nash Bldg. 
Co. V. City of Omaha, 219 N.W. 

I 394, 116 Neb. 862—State v. OpeUu 

189 N.W. 169, 108 Neb. 821—State 
V. Badberg, 189 N.W. 157, 108 Neb. 

^ 816—^Nebraska District of Evan¬ 
gelical Lutheran Synod of Mis¬ 
souri, Ohio, and Other States v. 
McKelvle, 176 N.W. 631. 104 Neb. 
93, 7 A.LJEI, 1688—State v. Mis¬ 
souri Pac. Ry. Co., 161 N.W. 270, 
100 Neb. 700, P.U.R.1917C 697, L.R. 
A.1918B 846—Pleuler v. State, 10 
N.W. 481. 11 Neb. 647, 

Nev.—Granite Oil Securities v. Doug¬ 
las County, 219 P.2d- 191, 67 Nev. 
888, 16 A.L.R.2d 1069—Orr Ditch 
& Water Co. v. Justice Court of 
Reno Tp., Washoe County, 178 P.2d 
668, 64 Nev. 138-State v. Kelso, 
208 P, 424, 46 Nev. 128—Ex parte 
Goddard, iSO P. 916, 44 Nev. 128— 
Sawyer v. Dooley, 32 P. 487, 21 
Nev. 390. 

N.H.—State v, Cox, 16 A.2d 508, 91 
N.H. 137, affirmed Cox v. State of 
New Hampshire, 61 S.Ct. 762, 812 
U.S. 669, 85 L.Ed. 1049, 133 A.L.R. 
1896—In re Opinion of the Justices, 
192 A. 494, 88 N.H. 611—Goodrich 
.Falls Electric Co. v. Howard, 171 
Au 761, 86 N.H. 512—^Manchester v. 
Straw, 169 A. 692, 86 N.H.. 890. 

N.J.—Woodhouse v, Woodhouse,' 111 
A.2d 631, 17 N.J. 409—New Jersey 
Turnpike Authority v. Washington 

365 


Tp., Mercer County, 106 A.2d 4, 16 
N.J. 88. 

State by Parsons v. Standard Oil 
Co., 68 A.2d 499, 5 N.J.Super. 460. 

State V. Garden State Racing 
Ass’n, 54 A.2d 916, 186 N.J.Law 
178—Shack v. Welssbard, 83 A. 
2d 671, 130 N.J.Law 472, affirmed 
36 A.2d 694, 131 N.J.Law 814— 
Joyce V. Price, 8 A.2d 226, 123 N.J. 
Law 171—Ott V. Braddock, 197 A. 
271. 119 N.J.Law 607—McCarthy v. 
Walter. 162 A, 176, 107 N.J.Law 
223, reversed on other grounds 166 

A. 772, 10« N.J.Law 282—A. P. 
Smith Mfg. Co. v. Court of Com¬ 
mon Pleas of Essex County, 160 A. 
771, 107 N.J.Law 88—State v. Fre- 
ulli, 119 A. 787, 98 N.J.Law 395 
—^Katz V. Eldredge; 118 A. 242, 96 
N.J.Law 882, reversed on other 
grounds 117 A. 841, 97 N.J.Law 
123, 98 N.J.Law 126—State v. Tach- 
in, 108 A. 146, 92 N.J.Law 269, af¬ 
firmed 108 A. 318, 98 N.J.Law 485, 
error dismissed Tachln v. State of 
New Jersey, 41 S.Ct 61, 254 U.S. 
662, 65 L.Ed. 483. 

St. John the Baptist Greek Cath¬ 
olic Church of Perth Ajtnboy v. 
Gengor, 189 A. 118, 121 N.J.Bq. 349. 

Adams V. Atlantic County, 53 A. 
2d'168, 25 N.J.Misc. 291, reversed 
on other grounds 62 A.2d 162, 137 
N.J.Law 648—^In re Hunt, 191 A. 
437. 16 N.J.M1SC. 331. 

N.M.—Southern Pac. Co. v. State 
Corporation Commission of New 
Mexico, 72 P.2d 16, 41 N.M. 666— 
State V. Southern Pac. Co., 281 P. 
29, 84 N.M. 306—^Asplund v. Alarid, 

219 P. 786, 29 N.M. 129—State v. 
Sargent, 171 P. 790. 24 N.M. 383. 

N.Y.—People v. Bell, 115 N.B.2d 821, 
306 N.T. 110—^People ex rel. Mor^ 
riale v. Branham, 52 N.E.2d 881, 
291 N.T. 312, adhered to 64 N.B.2d 
831, 292 N.T; 127—Lyons v. Gold¬ 
stein, 47 N.B.2d: 425, 290 N.T. 19, 
146 A.L.R. 1422—Sraidt v. McKee, 
186 N.B. 869, 262 N.T. 373—Schlef- 
felin V. Hylan, 140 N,B. 689, 236 
N.T. 264—^McAneny v. Beard of Es¬ 
timate and Apportionment of City 
of New Tork, 134 N.B. 187, 232 
N.T. 877—-Devoy v. Craig, 181 N.E. 
884, 231 N.T. 186—In re Watson’s 
Estate, 123 N.E. 758, 226 N.T. 384, 
reargument denied 125 N.E. 426, 
227 N.T. 684, aflElrmed 41 S.Ct. 43, 
264 U.S. 122, 62 L.Bd. 170—Peo¬ 
ple ex rel. Cotte w. Gilbert, 123 N. 
E. 79, 226 N.T. 103—Tauza v. Sus¬ 
quehanna Coal Co., 115 N.E. 915, 

220 N.T. 269—^Robert Dollar Co. v. 
Canadian Car & Foundry Co., 116 N. 

B. 711, 220 N.T. 270—People v. 
Feltner, 83 N.B. 692, 191 N.T. 88 
—New Tork, etc., Bridge Co. v. 
Smith, 42 N.B. 1088, 148 N.T. 540 
—Curtin V. Bartin, 34 N^B. 1093, 
139 N.T. 605, 613, 64 N.Y.St. 812 
—^People V. Gillson, 17 N.B. 34 3, 
109 N.T. 889, 4 Am.S.R. 466—Ithaca 
Fire Dept. v. Beecher, 2 N.B. 164, 
99 N.T. 429. 
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’ Nunziato v. City of Wmte Plains, 
7 N.T.S.2d 831, 255 App.Div. 885— 
In re Heennance*s Estate, 290 N.T. 
a 853, 249 APP.D1V. 28—In re Pub¬ 
lic Welfare Department, 280 N.Y.S. 
489, 245 App.Div. 1, appeal dis¬ 
missed Kane v. Necci 198 N.E. 61, 
269 N.T. 13—^Brown v. University 
of State of New York, 273 N.Y.S. 
809, 242 App.Div. 85, motion denied 
192 N.R 416, 265 N.Y. 290, aflarmed 
196 N.E. ^17, 266 N.T. 698—Post 
V. Cowan, 258 N.Y.S. 406, 236 App. 
Div. 26—^McCarthy v; Moore, 214 
N.Y.S. 104, 215 App.Div. 97—Peo¬ 
ple ex rel. Bryant v. Zimmerman, 
210 N.Y.S. 269, 213 App.Div. 414, 
affirmed 150 N.B. 497, 241 N.T. 405, 
43 A.L 1 .R. 909—^McCoy v. Jordan, 
209 N.Y.S. 109, 202 App.Div. 534 
—Abell V. Clarksoii, 200 N.Y.S. 670, 
206 App.Dlv. 172, reversed on oth¬ 
er srrounds 142 NE. 360, 237 NY. 85 
.—^People V. American Socialist Soc:, 
196 NY.S. 801,. 202 App.Div. 640— 
Adams v. Flanagran,. 195 NY.S. 182, 
201 App.Div. 736—^In re McAneny, 
190 NY.S. 92, 198' App.Div. 205, 
affirmed McAneny v. Board of Esti¬ 
mate and Apportionment of City 
of New York, 134 NB. 187, ,232 
N.Y. 877—^Devoy v. Craigr* 187 N. 

T. S. 478, 196 App.Dlv.. 667, affirmed 
131 NB. 884, 231 NY. 186—Public 
Service Commission,. Second Dlst., 
V. New York Qent. R. Co.. 185 N.Y. 
a 267, 193 App.Div. 615, affirmed 
129 NE. 466,.230 NT. 149, 14 A.Li. 

R. 449—Sperduto v. New York City 
Interborough Ry. Co.,. 173 N.Y.S. 
834, 186 App,Div. 146, appeal dis¬ 
missed 123 NB. 207, 226 NT. 73 
—Mitchel V. Cropsey, 164 N.Y.S. 
336, 177 App.Div. 663. 

Mancuso v. Board of Education 
of Schenectady City SchooJ Dist., 
142 N.Y.a2d 428, 207 MIsc. 703, af- 
.flrmed 128 N.E.2d 422, 309 N.T. 726 
—Mid-States Freight • Dines • v. 
Bates, 111 ;NT.a2d 668, 200 Misc. 
886, affirmed 111 N.T.a2d 678, 279 
A.PP.D1V. 461, affirmed 107 NB.2d 
603, ,304 NT. 700, reargument' ^- 
nied 109 N.E.2d 82, 804 N.Y. 788. 
certiorari denied 73 S.Ct 648, 345 

U. a 908, 97 DJEJd. 341— Schrager v. 
City of Albany, 99 NT.S.2d 697, .197 
Misc. 903 —^Meyer v. Zimmer, 97 N. 
Y.S.2d 467, 197 Misc. 653, adhered 
to 98 N.Y.S.2d 1008, 197 Misa 894 — 

S. S. Kresge- Co., v. City of New 
York, .87 NY.a2d 313, 194 ; Misc, 
645, affirmed 92 N.T.S.2d '414, 276 
App.piv. 1086. appeal denied 93 
N.T.a2d 729, 276 App.Div. 834-— 
Sacharoff v. Murphy,. 44 .N.Y.a2d 
117, 1,82 Misc. 236, affirmed 60 N. 
Y.S.2d 168, 268' App.Div. 766, re¬ 
versed on other grounds Sacharoif 
y. Coral* 62 N.B.2d 81, 294 NY. 805, 
certiorari- denied 66 BGt. 60, 326 
U.S.^ 744, '90', D.BiL' 446-^People 
reli Moses, y. Adanm, 14 N.Y.S.2d 
780, 172 Misa: 14^—^People, on Com¬ 
plaint,, of Spender, v. .Capitol Fuels 
of Queens, 11 N.T.S.2d 2,6,i70,ftCi8C. 


769—^Marcellus v. -Rem, '10^ NY.S. 
2d 73, 170 Misd 281rr-People, on 
Complaint of Rabinowltz v. Deso- 
wltz, 2 NY.S. 2 d 87, 166 Misc. 1,. 

Rueffer v. Department of Agri¬ 
culture and Markets, 299 N.Y.S. 
606, 164 Misc.. 803—^Broderick, v. 
Weinsier, 293 NY.S. 889. 161 Misc. 
820—^In re Nunno’s Estate, 293 N 
T.S. 827, 161 Misc. 707—Universal 
Film Exchanges v. Austin, 287 N 
Y.& 109. 168 Misc. 936—Dewis v. 
Board of Education of City of. New 
York, 286 NY.S. 164, 157 Misc. 620, 
modified on other groimds 286 N.Y. 
S. 174, 247 App.Div. 106, reargu¬ 
ment denied 288 N.Y.S.*. 751, 247 
App.Div. 873, appeal dismissed 12 
N.E.2d 172, 276 N.Y. 490—People, 
on Complaint of West v. Princeton, 
Inc., 278 NY.S. 631, 164 Misc. . 811 
—^Vandeweghe.y, City of New York, 
270 NY.S. 670, 160 Misc. 816, af¬ 
firmed 275 N.Y.S. 218, -^42 App.Div. 
762—Hebrew Oiijhan Asylum of 
City of New York v. City of New 
York, 270 NY.S. 810, 160 Misc. 299 
—People V. Katz. 249 NY.S. 719, 
140 Misc. 46—Kaplan v. Antonelli, 
230 N.Y.S. 321, 132 Misc. 672—Dun- 
‘ ham y. Ottlnger. 217 NY.S. 666 , 127 
; Misc., 683, affirmed 164 NE. 298, 
243 NT. 423, error dismissed 48 
S.Ct 212 , 276 U.S. 692, 72. D.Bd. 
721—^People ex rel, Bryant v. Sher-. 
Iff of Brie County, 206 -NY.S. 633, 
123 Misc. 859—Dynn v. Nichols, 2(1^2 
NY.S. 401, 122 Misa 170, aiffirmed 
206 NY.S. 936, 210 App.Div. 812— 
People ex rel. Goldstein v. Warden 
of the Workhouse, Welfare Island, 

. 199 N.Y.S. 411, 126 Misc., 868 — 

' Bronx Parkway Commission v. Hy- 
lan,. 198 NT-S. 271, 119 Misc. 785, 
affirmed 200 N.Y.S. 916,. 206 App. 
blv. 688 , which is affirmed 142 NE. 
297, 236 NT. 693—People ex rel. 
Ogden V. McGowan, 196 NY.S. 286, 
118 Misc. 828, affirmed 191 NY.SL 
946, 200 App.Div. 836—^In re Meyer, 
192 NY.S.. 717, 117 Misc. 511— 
People ex reL'New York, O. & W. 
Ry. Co. V. State Tax Commission, 
191 NY.a 464, 116 Misa 774. 

- Burke V.- Kingsley Books, Ina,-142 
NT.Sj2d 735-^Marcu8 V. City ot 
-New York, 182 N.T.S.2d 902. 

NC.—^Rhodes v. City of Asheville, 68 
S.E.2d 313, 230 NQ 759—Hilde¬ 
brand V. Southern Bell Telephone 
& Telegra;ph Co., 14 S.B: 2 d 252, 219 
NC. 402-^Deonard v. Maziwell, 3 
. s:B.2d 816, 216 N.a 89, appeal dis¬ 
missed 60 S.Ct. 176, 308 tl.S. 616, 
84 DiEd. 439—State v. Barkley, 134 
S.E; 454, 192 NC. 184—Board of 
COm'ra^' of. Moore County vi= Blue, 
130 S.E. 743.: 190 NC. 638—South¬ 
ern R:‘Co.^v. Forbes, 124 S.B. 182, 

, 188 NC. 161-^Tobacco Growbri’ 

, Co-op.-Ass*n V. Bland, 121 S.B. 686 , 
187 NC. 366—^Person v. Doughton, 
120 S.E..'.481, 186 NC. 728—Gunter 
v. .To¥ra bf Hanford, 120 aB. 41, 186 
. NQ, 462—Felmet v.. Commissioners 
. of Buncombe,County, 119-S.E. 858, 

3^ 
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186 NC. 261—Eteimmond v. McRae, 
: ilO S.B. 102, 182 n'g 747—OTenklns 
V. State Board of Elections of 
North CisuTOlin^. 104 S.E. 346, 180 N. 
C. 16.9, 14 .AD.R 1247—^Dcmcaster 
V. Dancaster, 100 S.B. 120, 178 N. 
C. 22—^Hill V. Denoir Coimty, 97 
S.B. 498, 176 NC. 672—^Board of 
Com’rs of Orange County v. Bain. 
92 S.B. 176. 173 NC. 377—Mann v. 
Allen, 88 S.B. 236, 171 NC. 219. 
N.D.—State ex rel. Rausch v. Amera¬ 
da Petroleum Corp., 49 N.W.2d 14, 
78 ND. 247—^Herr v. Rudolf. 26 
NW.2d 916, 76 ND. 91, 169 A.D.R 
1888—State v. Wallace, 187 N.W. 
728, 48 ND. 803. 

Ohio.—State ex reL Smilack v. Bush- 
ong. 111 NE.2d 618, 169 Ohio St. 
269—State v. Parker, 80 N.B.2d 
490, 160 Ohio St. .22-:-Chambers 
V. Owens-Ames-Klmbail Co., 67 N. 
E.2d 439, 146 Ohio St. 659, 166 A.D 
R. 1373—Chambers v. Owens-Ames- 
Kimball Co., 67 NE.2d 489, 146 Ohio 
St. 569, 166 A.L.R. 1878—Wlnslow- 
Spacarb, Ina, v. Bvatt, 69 N.E.2d 
924, 144 Ohio. St. 471—Hospital 
Service Ass'n of Toledo v. Bvatt, 

, 67 3Sr.B.2d 9.28, 144 Ohio St. 179— 
In re Columbus Metropolitan Hous¬ 
ing Authority, 8 . Ohio Supp. 1, lUf- 
firmed Columbus Metropolitan 
Housing Authority V. Thatcher, 42 
N.B.2d 487, 140 Ohio St SS-r-Seward 
V. State ex reL Kratt 195 NB. 241, 
.129 Ohio St 296—^E3x parte Brady, 
157 NB; 69, 116 Ohio St 612—State 
V. De Blond, 140 NE. 491. 108 Ohio 
St 41—Whitmore v. Industrial 
Commission of Ohio, 136 N.B. 910, 
105 Ohio St 296—Bltner v. State, 
134 NE. 461, 103 Ohio St 622— 
American Woodenware Mfg. Co. v. 
Schorllng, 117 NB; ■ 866, 96 Ohio 
, St 805, Ann.Cas.l918D 318. 

State ex reL Smilack v. Bushong, 
112 N.B.2d 675, 93 Ohio App. 201, 
affirmed 111 NB.2d 918, 169 Ohio 
, St 269—Wheatley v. A. I. Root. Co., 
72 NB.2d 482, 79 Ohio App. 93, 
affirmed in part and - reversed in 
, part on .other grounds 69' NB.2d 
187, 147 Ohio St 127—Anderson v. 
Industrial Commission, 67 NB.2d 
620* 74' Ohio App. 77—^Blakemore 
V. Cincinnati Metropolitan Housing 
Authority, 67 .NE.2d 897, 74 -Ohio 
App. 5—In re Erbaugh*s Estate, 

, 67. NE.2d 294, 78 Ohio Appl 583— 

. City of Cincinnati v. Shaffer, 187 
N.E. 747, 46 Ohio App. 73—Dunn 
= V. State, 173 NB. 22, 86 Ohio App. 

170, alHrmed 172 NB. 148, 122 Ohio 
• St 431, certiorari: denied and ap- 
: peal disimssed 61 aCt 84, 282 U.S. 

' 801, 75 D.Bd. 721*—Cahn V. GUion, 

' -160.. N.R 868, 27 Ohio App. 141-^- 
Solomon v. City of Cleveland, 169 
N.E; :121,. 26 Ohib 'App.' 19, cause 
dismissed on other groutnds 158 N 
: E. 8,' 116 Ohio St 789—Miami Cori- 
servancy Dist v. Bowers, ^Sl Olii'o 
App. 9—^Anderson v. Dtkir, 10 Ghio 
App. 829, afdrmed 12.6.N.R 57, 100. 
Ohio: St .251., IT A.I-*R.. 82, 
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Citizens’ Nat. IBank of Cincinnati 236—^Major Cresk Xnmbe^r Ca. ▼. Pa.Sifp‘er. 601—Nav. Coal 

V. Durr, 42 S;Ct 16, 257 U.S. 90; 66 Johnson, 196 P. 177, 99 Or. 172— Co. v. Pennsylvania Public Utility 

Ii.Ed. 149. Union ' Fishermen’s Co-operative Commission, X AL.2d 640, 133 Pa.Su- 

Chambers v. Ohio Bureau of Un- Packing Co. v. Showmaker, 193 P. per. 67—Hohrer v. Milk Control 

employment Compensation, 16 Ohio 476, 98 Or. 659, rehearlnar denied Board, 184 A. 133, 121 Fa.Super. 

Supp. 106—RUkfir V. Office' of Price 194 P. 854, 98 Or. 669. 281—Commonwealth -v. Stofchek, 

Administration of U. S., 15 Ohio Pa.—Evans v. West Norriton Tp. ^ PaSuper. 412, af- 

Supp. 87, affirmed, App., 62 N.E,2d Municipal Authority, 87 A.2d 474, Armed 186 A. 840, 322 Pa. 518— 

' 279 —Jones v. Bontempo, 4 Ohio 870 Pa. 150_U. S. v. Board of Pi- Rosenfleld v. Brake, 170 A. 414, 112 

Supp. 880, affirmed 29 N.B.2d 428, ^ nance and Revenue, 86 A.2d 166, 369 Pa.Super. 1. 

65 Ohio App. 108, affirmed 32 N.B. 386—Cavanaugh v. Gelder, 72 Commonwealth v. Perkins, 41 Pa. 

2 d 17, 137 Ohio Stu 684—Grimes v. A.2d 85, 864 Pa. 861, certiorari de- 56, 60 DauphCo. 18, af- 

Schaefer, 2 Ohio Supp. 173. 71 g 55 ^ 340 u g 332 ^ 96 L. Armed 21 A.2d 46, 842 Pa. 629, af- 

Georiire v. Mann, 29 Ohio N.P., 904 —English v. School Dlst. of Armed Perkins v. Commonwealth 

N.S., 371. . Robinson Tp., 55 A.2d 803, 368 Pa Pennaylvanla, 62 S.Ct. 484, 814 

OkL—^Baccus v. Pankratz, 194 P.2d 45—^In re Accotmt of Harr, 50 A.2d 586, 86 L-Ed. 473—^President 

880. 200 bkl. 390—Baccus V. Banks, 295, 865 Pa 380—Commonwealth Judges’ Commissions, 7 PaBist & 

192 P.2d 683, 199 Okl. 647, appeal v. Repplier Coal Co., 35 A.2d 819, 223—Forty-sixth State Senato- 

dismissed Reeder v. Banks, 68 S.Ct. 848 Pa 872—Hotel Casey Co. v. District Election, 3 PaDist & 

743 . 833 . U.S. 868, 92 L.Ed. 1188, Boss, 28 A.2d 73T, 848 Pa 673— Co. 27. 

rehewing denied 68 S.Ct. 911, '833 Dole v. City of Philadelphia, 11 lu re League island, 1 Brewst. 

U. S., 883, 92 Ii.Ed. 1168—Wells v. A.2d 163, 837 Pa 876, opinion sup- 524—Commonwealth v. Chester 

Chlldei^, 165 P.2d 371, 196 Okl. 353 plemented on other grounds 11 A County Light & Power Co., Com. 

—Corpus Juris Secundum dted in 2d 767, 887. Pa 875_^Fidelity-Phil- ^5 BauphCo. 1, affirmed 14 A 

Skinner v. State ex rel. William- adelphia Trust Co. v. Hines, 10 A 557 Pa 97—^Appeal of Bor- 

son, 115 P.2d 123, 126, 189 Okjl 236. 2d 653. 387 Pa 48—In re Shelley, White Haven, Quar.Sess., 

reversed bn other grounds 62 S.Ct. 2 A2d 809, 332 Pa 868 ^Boman v. 56 Luz.Leg.Reg. 201—McMa n aman 

1110, 316 U.S. 636,. 86 L«Ed. 1665, Philadelphia Housing Authority, Coal Co., 6 Hulp 181. 

conformed to ^6 P.2d 715, 196 OkL 200 A 884, 331 Pa 209—Kotch v. Puerto Rico.—^People v. Garcia, 22 

106—Corpus Juris Secundum cited Middle Coal Field Poor Bist, 197 Puerto Rico 759. 

iU Thompson v. Smith, 114 P.2d A 834, 329 Pa 890—Suermann v. RL—Creditors* Service Corporation 
922, 924, 189 OkL 217—Royal Bak- Hadley, 193 A 646, 327 Pa 190— v. Cummings, 190 A 2, 67 R.I. 291 

Ing Co. V. Oklahoma City, 76 P.2d Commonwealth v. Schuylkill Trust —Narragansett Electric Lighting 

1105, 182 Okl. 45—Bennett v. State, Co., 193 A 638, 827 Pa 127, affirm- Co. v. Sabre, 146 A 777, 50 R.L 

294 P. 149, 147 Okl, 14—^Dies v. ed Schuylkill TrUst Co. v. Common- 288, 66 AL.R. 1663, reargument de- 

Bank of Commerce of Sapulpa, 229 wealth of Pennsylvania, 68 S.Ct nled 147 A 668, 66 AKR. 1563— 

P. 474. 100 Okl, 205—State v. John- 296, 802 U.S. 606, 82 L.Ed. 392— Fuller y. Fuller, 139 A 662, 49 R. 

son, 216 P. 945, 90 Okl. 21—Lede- Kelley v. Earle, 190 A 140, 325 Pa !• 46—Manufacturers’ Mut Fire 

gar V. Bockoven, 186 P. 1097, 77 837—Nippon Kl-Ito Kaisha Limit- Ins; Co;‘ v. Clarke, 103 A 981, 41 

OkL 58—Bickinson v. Perry, 181 ed, v. Ewing-Thomas Corporation, R.I. 277. 

P. 604, 76 Okl.. 26. 170 A 286, 813 Pa 442, 98 AL.R. S.C.—Beaufort County v. Jasper 

Ex parte Arnett 225 P.2d 381, 1067—Commonwealth v. Girard Life County. 68 S.B.2d 421, 220 S.O. 469 

*93 OkLCr. 116—Ex parte Houston, ins. Co„ 168 A 262, 306 Pa 658, —Nesbitt v. Gettys, 64 S.E.2d 661, 

224,P,2d 281, 93 Okl.Cr. 26-^Taylor 88 AL.R. 460, affirmed Girard Llffi 219 S:C. 221—Parker v. Bates, 66 S. 

V. State, 162 P.2d 123, 79 Okl.Cr. ins. Co. v. Commonwealth of Penn- E.2d 728, 216 S.C. 62—Gaud v. 

116—Brown v. State, 286 P. '911, 47 sylvania 63 S.Ct 94, 287 U.S. 670, Walker, 53 S.E.2d 316, 214 S.a 451 

Okl.Cr; 169—Ex parte Fuller, 238 77 L.Bd, 601—Brfdgeford v. Groh, -Byrd v. Lawrimore, 47 S.E.2d 

P. 612, 31 OkLCr. 289—Key v. City 153 A 260, 306 Pa 664—Common- 728, 212 S.C. 281—Moseley v. Welch, 

of Ardmore, 234 P. 793, 80 Okl.Cr. wealth v. Pure Oil Co., 164 A 807, 39 S.B.2d 183. 209 S.a 19—Ward 

8—Bishop V. City of Tulsa 209 P. 803 Pa 112—In re Supervisors of v. Cobb, 28 S.B.2d 860, 204 S.a 275 

228, 21 OkLCr, 457, 27 AL.R. 1008, Milford Tp., Somerset County, 139 —Chesterfield County v. State 

Op:-.^wift & Co. V, Peterson, 233 P. A 628, 291 Pa 46—^Pluke v. Lang, Highway Department of South Car- 

2d 2li5, 192 Or. 97—Ex parte Ander- 128 A 663, 283 Pa 64—In re Spang- ollna 8 S.B.2d 686 , 191 S.C. 19— 

soa 229 -P.2d 633, 191 Or. 409, 29 ler's Estate, 126 A 252, 281 Pa 118 Townsend y. Richland County, 2 S. 

AL.R.2d 1051, rehearing denied In —^In re Contested Election In Fifth E.2d 777, 190 S.C. 270—State ex 

re Andersoa 230 P.2d 770, 199 Or. Ward of Lancaster City, 126 A 199, reL Coleman y. Lewia 186 S.E. 626, 

409, 29 AH.R.2d 1061—City of Port- 281 Pa 131, 35 AL.R. 816—Com- 181 S.C.. 10^~Clarfce v. South Car- 

land V. Goodwin^ 210 Pi2d 577, 187 monwealth y. Snyder, 128 A 792, olina Public Service Authority. 181 

Or. 409—State v.'Anthony, 169 P. 279 Pa 234—Heisler v. Thomas . S.B. 481, 177 S.C. 427—State' v. 

2d 687, 179 Or. 282, certiorari de- Colliery Co., 118 A 894, 274 Pa Liggett & Myers Tobacco Co.^ 172 

Hied 67 S.Ct, 865, 330 U.S. 826, 448,' 24 AL.R. 1216, affirmed 43 S. S.B. 867, 171 S.C. 611, appeal dis- 

91 L.E<1 1276—Fullerton v. Lainm, Ct. 83, 260 U.S. 246, 67 L.Bd. 237— mtesed Liggett & Myers Tobacco 

163 P.2d 941, 177 Or. 666 , rehear- Collins v. Kephart, 117 A 440, 271 v.' State of South Carolina, 54 S. 

ing denied 166 P.2d 63, 177 Or. Pa 428—^Kennedy v. Meyer, 103 Ct. 664, 291 U.S. 662, 78 L.Bd. 1046 

$ 66 —City of Astoria v. .Kozer, 264 A 44, 269 Pa 806. —Gregg Dyeing Co. v. Query, 164 

P,^ 446, 124 Or. 261—Lllmatainen Monroe Loan Soc. of Pa v. Mo- S.B. 688 , 166 S.C. 117, affirmed 52 

V.; State Industrial Accident Com- ' rello, 61 A2d 347, 160 PaSuper. S.Ct. 681, 286 U.S. 472, 76 LJSd. 

mission, 246 P. 741, 118 Or. 260— ’ 418-^<Jdmmonwealth v, Frank, 48 1282, 84 AL.R. 831—Witt v. Peo- 

City of Astoria v. Corneilusi 240 A2d 10,- 159 Pa.Super. 271-^m- pie’s State Bank of South Caro- 

P. 233, 119 Or. 264—Spenoer y; City monwealth v. Reitz, 89 A 2 d 622, linia, 164 S.E. 806, 166 S.C. 1 ,-'88 

of Portland, 236 P. 279, 114 6 r. 381 156 PaSuper. 122—Supervisors of AL.R. -1068—James v. State Board 

—Kinney V. City of Astoria, 217 P. ' Manheim Tp., Lancaster County v; of Examiners of Public Account- 

840, 108 Or. 614—CaJder v. Orr, 209 Workman, 86 A2d 747, 164 PaSu- ants, 166 S.B. 880, 168 S.a 491—U. 

P. 479j^l05 Or. 228—Greenfield v. per. 146, reversed bn other grounds S. Tire Co. v. Keystone Tire Sales 

C^tral Labor Council of Portland 88 A2d 278, 360 Pa 168—Common- Co;, 160 S.B. 347, 153 SIC. 66 , 66 A 

add Vicinity, 207 P. 168, 104 Or. wealth v. Lash, 80 A2d 609, 161 L.R. ‘ 1264i4-Carpenter Broa v. Rec- 

367 
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tor, .146 S.E. 693. 149 S;a 188— 
Armstrongr Pharmacy v. Rector, 146 
S.B. 692, 149 S.a 187—Xepapas v. 

. Richardson, 146 S.E. 686,. 149 S.C. 
62—^Powell V. Hcirgrove, 134 S.B, 
380, 136 S.C. 345—^Poulnot v. Cant- 
. well, 123 S.B. 651, 129 S.C. ITl— 
Battle V. Willcox, 122 S.E. 516, .128 
S.C. 500—Chapman v. Greenville 
Chamber of Commerce, 120 S.E. 
684, 127 S.a 173. 

S.D.—Payne v. Jones, 199 N.W. 472, 
47 S.D. 488—^Peterson Oil Co. v. 
Frary, 192 N.W. 366, 46 S.D. 258, 
arnrmed 44 S.Ct 334, 264 U.S. 570. 
68 Li.Ed. 854*—State v. Reeves, 184 
N.W. 998, 44 S.D. 668—Thompson 
V. Andrews, 166 N.W. 9, 89 S.D. 
477. 

Tenn.—Griffin v. Davidson County, 
260 S.W.2d 664, 194 Tenn; 335— 
Holly V. Elizabethtown, 241 S.W.2d 
1001, 193 Tenn, 46—^Morrison v. 
Crews, 237 S.W.2d 1, 192 Tenn. 20— 
State ex rel. Gallaher v. Hickman, 
229 S.W.2d 496, 190 Tenn. 310— 
Donathan v. HcMlnn County, 213 
S.W.2d 173, 187 Tenn. 220—Houck 

V. Minton, 212 S.W.2d 891, 187 Tenn, 
38—Crewse v. Beeler, 212 S.W.2d 
89, 186 Tenn. 476—^Tennessee Title 
Co. V. First Federal Sav. & Loan 
Ass’n of Nashville, Tenn., 203 S.W. 
2d 697, 186 Tenn. 146—Wolfe v. 
Bryant, 181 S.W.2d 843. 181 Tenn. 
857—Harris v. Williford, 166 .S.W. 
2d 682, 179 Tenn. 299—^Farmer v. 
Wiseman, 161 S.W.2d 1086, 177 
Tenn. 578, 135 A.L.R. 1169—^HcCan- 
less V. Graham, 146 S.W.2d 137, 
177 Tenn. 67—^Tennessee Electric 
Power Co. v. City of Chattanoo^rai, 
114 S.W.2d 441, 172 Tenn. 605— 
State V. Knox County, 64 S.W.2d 
973, 165 Tenn. 319—American Mut. 
Liability Ins. Co. v. Otis Elevator 
Co., 23 S.W.2d 246, 160 Tenn. 248— 
Obion County v. Coulter, 284 S.W. 
872, 163 Tenn. 469—^Hunter v. Con¬ 
ner, 277 S.W. 71, 162 TeniL 268— 
Knoxville Power & Light. Co. v, 
Thompson, 276 S.W. 1060, 162 Tenn, 
223—Consolidated Enterprises v. 
State, 263 S.W. 74, 160 Tenn. 148— 
Turner v. Bsllck, 240 S.W. 786, 146 
Tenn. 236—^Minter v. State, 238 S. 

W. 89, 146 Tenn. 678—Wilson v. 

State, 224 S.W. 168, 143 Tenn. 65 
—Ogllvie V. Hailey, 210 S,W. 646, 
141 Tenn. 392—^Heiskell v. City 
of Knoxville, 189 S.W. 867, 136 
Tenn. 376—^IVIemphls. St. R. Co. v. 
Byrne, 104 S.W. 460, 119 Tenm 278 
—^Dugger V. Mechanics', etc.. Ins. 
Co., i2 6, 95 Term. 246, 28 

IJ.B.A. 79 S. 

Illinois Cent R. Co. v. City of 
Memphis, 110 S.W.2d 352, 21 Tenn. 
App. 327. 

•ex.—Ohio Oil Co. v. Giles, 235 S. 
W.2d 630, 149 Tex. 532—^Duncan v. 
Gabler, 216 S.W.2d 166, 147 Tex. 
229—^Republic Ins. Co. v. Highland 
Park Independent School Dist. of 
Dallas County, 102 S.W.2d 184, 129 
Tex. 65—rHamrick v. Simpler, 96 S. 


W.2d 867, 127 Tex.; .428—^Rowan 
Drilling Co. v. Sheppard, 87 S.W.2d 
, 706, 126 Tex. 276, 102 A.L.R. .428— 
Brown & Root v. Durland, 84 S.W. 
. 2d 1073, 126 Tex. 20-T-Camp v. Gulf 
Production Co., 61 S.W.2d 773, 122 
Tex. 383—^Trustees of Independent 
’ School Dist. of Cleburne v. Johnson 
County Democratic Executive Com¬ 
mittee, 62 S.W.2d 71, 122 Tex. 48— 
Empire Gas & Fuel Co. v. State, 47 
S.W.2d 266, 121 Tex. 138—Pruden¬ 
tial Building & Loan Ass'n v. Shaw, 
26 S.W.2d 168, 119 Tex. . 228, re¬ 
hearing denied 27 S.W.2d 167, 119 
Tex. 228—Greene v. Robison, 8 S. 
W.2d 666, 117 Tex. 616—Theisen v. 
Robison, 8 S.W.2d 646, 117 Tex. 
489—State v. Humble Pipe Line 
Co., 247 S.W. 1082. 112 Tex. 376— 
Staples V. State, 246 S.W. 639, 112 
Tex. 61—Great Southern Life Ins. 
Co. V. City of Austin, 243 S.W. 778, 
112 Tex. 1—Smith v. Patterson, 242 
S.W. 749, 111 Tex. 635, answer to 
certified questions conformed to, 
Civ.App., 242 S.W. 762—Spears v. 
City of San Antonio, 223 S.W. 166, 
110 Tex. 618—Koy v. Schneider. 218 
S.W. 479, 110 Tex. 369, rehearing 
denied 221 S.W. 880, 110 Tex. 369— 
San Antonio & A. P. Ry. Co. v. 
Blair, 196 S.W. 1153, 108 Tex. 434— 
San Antonio & A. P. Ry. Co. v. 
Blair, 196 S.W. 502, 108 Tex. 434 
—State V. Galveston, etc., R. Co., 97 
S.W. 71, 100 Tex. 163, reversed on 
other grounds 28 S.Ct 688, 210 

U. S. 217, 62 L-Ed. 1031. . 

State V. Pioneer Oil & Refining 
Co., Com.App., 292 S.W. 869—Town 
of Pleasanton v. Vance, ComuApp., 
277 S.W. 89—Cain v. City of Tyler, 
Com.App., 261 S.W. 1018—City of 
Waco V. Texas Life Ins. Co., Com. 
App., 248 S.W. 815—^Vincent v. 
State, Com.App., 235 S.W. 1084. 

Texas N. O. R Co. v. Railroad 
Commission of Texas, Civ.App.', 220 
S.W.2d 278, error refxised—Amalmo 

V. Garter, Clv.App., .212 S.W.2d 
950, refused no reversible errors 
City of New Braunfels v. City of 
San Antonio, Civ.App., 212 S.W.2d 
817, refused no reversible error— 
Ellison V. Texas. Liquor Control 
Board, Civ.App., 164 S.W,2d 322, er¬ 
ror refused—^Texas & P. Ry. Co. v. 
Railroad Commission, Civ.App., 138 
S.W,2d 927^ reversed on other 
grounds Railroad Commission v. 
Texas & P. R Co., 167 S.W.2d 622, 
138 Tex. 148—Gulf, Q & S. F. Ry. 
Co. V. American Sugar Refining 
Co., Civ,App., 180 S.W.2d 1030, er¬ 
ror refused—Akers v. Remin^on, 
Civ.App., 115 S.W.2d 714, error dis¬ 
missed—Sheppard v. Giebel, Civ; 
App., 110 S.W.2d 166—State v. So-| 
clety for Erlendless Children, Civ- 
App., 102 S.W.2d 318, reversed on 
other grounds, Sup., Ill S.W.2d 
1075, 130 Tex. 633—Culver y. Smith, 
Civ.App., 74 S.W.2d 764, error re¬ 
fused—Alpha Petroleum Co.^ v. 
Railroad Commission, Civ.App,, 69 


S.W.2d 374, error dismissed—Shaw 

V. Lone Star Building & Loan 

Ass'n, Clv.App., 40 S.W.2d 968, re¬ 
versed on other grounds 71 S.W.2d 
863, 128 Tex. 873—Independent 

School Dist. V. Lowe,, Civ.App., lo 
S.W.2d 743—^Lowery v. English, 
Civ.App., 299 S.W. 478—^Broadway 
Improvement Co. v. Holman* Civ. 
App., 297 S.W. 652, reversed on 
other grounds Holman v. Broadway 
Improvement Co., Com.App., 800 S. 

W. 16—Chambers v. Baldwin, Civ. 
App., 274 S.W. 1011, reversed on 
other grounds. Com.App., 282 S.W. 
793—Trevino v. City of San Anto¬ 
nio, Clv.App., 269 S.W. 1067—Chap- 
nqian v. Pettus, Civ.App., 269 S.W. 
268—^Fry v. Jackson, Civ.App., 264 
S.W. 612—^Trlmmler v. Carlton, 
Civ.App., 264 S.W. 263, afihmed 
296 S.W. 1070, 116 Tex. 692—State 
V. Humble Oil & Refining Co., Civ. 
App., 263 S.W. 819—City of Deni¬ 
son V. Municipal Gas Co., Clv.App., 
267 S.W. 616, affirmed 3 S.W.2d 794, 
117 Tex. 291—Chapin v. Prank, Civ. 
App., 236 S.W. 1006, affirmed. Com. 
App., 10 S.W.2d 704—^Bonham v. 
Fuchs, Clv.App., 228 S.W. 1112, er¬ 
ror refused—City of Waco v. Hlg- 
glnson. Civ.App., 226 S.W. 1084, re¬ 
versed on other grounds, Com.App., 
243 S.W. 1078—^Lawson v. Baker, 
Civ.App., 220 S.W. 260, error re¬ 
fused—^Klng V. Terrell, Civ.App., 
218 S.W. 42—Simmons v. Campbell, 
Civ.App., 213 S.W. 888—White v. 
Fahring, Clv.App., 212 S.W. 193, 
error refused—Commonwealth Ins. 
Co. of New York v. Finegold, Civ. 
App., 183 S.W. 833. 

Nelson v. State, 86 S.W.2d 782, 
129 Tex.Cr. 228—^Ex parte Day, 76 
S.W.2d 1060, 127 Tex.Cr. 367. 

Utah.—^Tygesen v. Magna Water Co., 
226 P.2d 127, 119 Utah 274—New¬ 
comb V. Ogden City Public School 
Teachers' Retirement Commission, 
218 P.2d 287, 117 Utah 657—Thom¬ 
as V. Daughters of Utah Pioneers, 
197 P.2d 477, 114 Utah 108, appeal 
denied 69 S.Ct. 739, 336 U.S. 930, 
93 L.Ed. 1090—State v. Facker Cor- 
poration, 297 P. 1013, 77 Utah 600— 
The Best Foods v. Christensen, 286 
P, 1001, 76 Utah 392—State v. 
Franklin, 226 P. 674, 63 Utah 442— 
Summit County v. Rich County, 224 
P. 663, 63 Utah 194—Stale v. 

Tweed. 224 P. 443, 63 Utah 176— 
State v. McComish, 201 P. 637, 
69 Utah 68—ScoU v. Salt Lake 
County, 196 P. 1022, 58 Utah 25— 
State V. Barker, 167 P. 262, 66 
Utah 189. 

Vt—Elliott T. State Fish 6b Game 
Commission, 84 A.2d 588, 117 Vt 
61—^Trybulskl v. Bellows Falls 
Hydro-Electric Corp., 20 A.2d 117, 
112 Vt 1—In re Cornell, 18 A.2d 
161, 111 Vt 464—Central Vermont 
Ry. V. Campbell, 192 A. 197, 108 Vt 
610, 111 A.L.R 176—Clark v. City 
of Burlington. 143 A. 677, 101 Vt 
391—A^ur A. Bishop 4b Co. v. 
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Thompson, 180 A. 701, 89 Vt 17— 
Grout V. Gates, 124 A. 76, 97 Vt 
434. 

‘W’eber City Sanitation Commis¬ 
sion V. Craft. 87 S.m2d 168, 196 
Va. 1140—^Dean v. Paolleelli, 72 S. 
B.2d 606, 194 Va. 219—^Almond v. 
Gilmer, 61 S.B.2d 272, 188 Va. 822 

_Baton V. Davis, 10 S.E.2d 893, 

176 Va. 880—Griffin v. Norfolk 
County, 196 S.B. 698, 170 Vcu 870— 
Citizens Mutual Bldg. Ass’n v. Bo¬ 
hannon, 189 S.B. 460, 167 Veu 416— 
Citizens Mut. Bldg. Ass’n v. Ed¬ 
wards, 189 S.E. 463, 167 Va. 899^ 
Sauls V. Thomas Andrews & Co., 
175 S.B. 760, 168 Va. 407—H. L.. 
Carpel of Richmond, Inc., v. City 
of Richmond, 176 S.E. 816, 162 Va. 
883—Savage v. Commonwealth, 147 
S.B. 262, 162 Va, 992—City of Nor¬ 
folk V. Bell, 141 S.B. 844, 149 Va, 
772—Albemarle Oil & Gas Co. v. 
Morris, 121 S.B. 60, 138 Va, 1—W. 
S. Forbes & Co. v. Southern Cot¬ 
ton Oil Co., 108 S.E. 16, 130 Va, 246 
—State Highway Commissioner v. 
Kreger, 106 S.B. 217, 128 Va, 208— 
Bowman v. Virginia State Entomol¬ 
ogist, 106 S.E. 141, 128 Va, 861, 12 
A.L 1 .R. 1121—Strawberry Hill Land 
Corporation v. Starbuck, 97 S.B. 
862, 124 Va, 71—^Pine v. Common¬ 
wealth, 93 S.E. 662, 121 Va, 812-^- 
Harvey v. Hoffman, 62 S.E. 371, 108 
Va. 626. 

Waabur-Group Health Co-op. of Puget 
Sound V. King County Medical Soc., 
237 P.2d 787, 89 Wash.2d 686—State 
ex rel. Todd v. Telle, 110 P.2d 162, 
7 Wash.2d 443—State ex rel, ICnabb 
V. Prater, 89 P.2d 1046, 198 Wash. 
676—^In re Local Imp. Dlst. No. 1 
of Water Dist. No. 49, King Coun¬ 
ty, 81 Plfd 289, 196 Wash. 439— 
Benjamih Franklin Thrift Stores v. 
Henneford, 60 P.2d 86, 187 Wash. 
472—^Northwestern Imp. Co. v. Hen¬ 
neford, 61 P.2d 1083, 184 Wanh. 
602—State ex rel. Murray v. Telle, 

47 P.2d 1084, 182 Wash. 526—State 
ex rel. Campbell v. Case, 47 P.2d 
24, 182 Wash. 834—^In re Peterson’s 
Estate, 46 P.2d 46. 182 Wash. 29— 
Manos v. City of Seattle, 24 P.2d 
'91, 178 Wash. 662—Tallyn v. Cow- 
den, 290 P. I'OOO, 168 Wash. 836— 
State V. Gilliam, 262 P. 138, 146 
Wash. 6—estate v. De Graif, 266 P. 
371, 14’8 Wash. 826, error dismissed 
De Graff v. City of Spokane, Wash., 

48 S;Ct 828, 276 XT.S. 602, 72 L.Ed. 
726—State V. Natsuhara, 240 P. 667, 
186 Wash. 437—Reoerd Pub. Co. v. 
Honson, 213 P. 18, 128 Wash. 669, 
modified on other grounds 216 P. 
71, 124 Wash. 697—State v. Ide, 
7.7 5>. ^61, 35 Wash. 676, 102 Am. 
S.R. 914, 67 L.R.A. 280. 

W.Va.—Ctty ef Hiuntlnirton v. State 
Water 'Commission, 64 S.E. 2d 226, 
136 W.Va. 668—State v. C. H. Maas- 
selman Co., 69 .•S.B.2d 472, 134 W. 
Va. 209—^tate ex rel. Cosner v. 
See, 42 S.B.2d 81, .129 W.Va. 722— 
“State ex rel Rickey .v. Sims, 7i 
a6C.J,S.-24 


S.E.2d 64, 122 W.Va. 29—^Brewer 
*T. City of Point Pleaisant, 172 S.B. 
717, 114 W.Va. 672—State v. Scar¬ 
brough, 160 S.B. 219, 108 W.Va. 9— 
State V. Massie, 120 S.E. 614, 96 
W.Va. 288—Booten v. Pinson, 89 S. 
E. 986. 77 W.Va. 412, L.R.A.1917A 
1244—^Underwood Typewriter Co. v. 
Plggott, 66 S.E. 664, 60 W.Va. 632. 
Wls.—David Jeffrey Co. v. City of 
Milwaukee, 66 N.W.2d 362. 267 Wis. 
669—State ex reL Smith v. Zim¬ 
merman, 68 N.W.2d 62. 266 Wls. 
807—In re Ogg*s Estate, 64 N.W. 
2d 176, 262 Wis. 181—Madison Met¬ 
ropolitan Sewerage Dist. v. Com¬ 
mittee on Water Pollution, 60 N.W. 
2d 424. 260 Wls. 229—Heimerl v. 
Ozaukee County, 40 N.W.2a 664, 266 
Wis. 161—United Gas, Coke & 
Chemical Workers of America, Lo¬ 
cal 18, C.I.O. V. Wisconsin Employ¬ 
ment Relations Board, 38 N.W.2d 
692, 265 Wls. 164—State v. Coubal, 
21 N.W.2d 881, 248 Wls. 247— 
Maloney v. Industrial Commission, 
7 N.W.2d 680, 242 Wis. 166, vacat¬ 
ed on other grounds 9 N.W.2d 623, 
242 Wls. 166—^Wisconsin Telephone 
Co. V. Public Service Commission, 
287 N.W. 122, 232 Wis. 274, rehear¬ 
ing denied 287 N.W. 593. 232 Wis. 
274, certlortLTi denied Public Service 
Commission of Wisconsin v. Wis¬ 
consin Telephone Co., 60 S.Ct. 514, 
809 U.S. 657, 84 L.Bd. 1006—Barth 

V. Village of Shorewood, 282 N.W. 
89. 229 Wis. 161—In re State ex 
rel. Attorney General, 264 N.W. 683, 
220 Wis. 26—State v. Sande, 238 N. 

W. 504, 206 Wis. 496—Malinowski 
V. Moss, 220 N.W. 197, 19.6 Wls. 292 
—Cliffs Chemical Co. v. Wisconsin 
Tax Commission, 214 N.W. 447, 193 
Wls. 295, error dismissed 48 S.Ct. 
436, 277 U.S. 674, 72 L.BcL 994— 
State V. Zimmerman, 210 N.W. 881, 
191 Wis. 10—Dick V. Heisler, 198 
N.W. 784, 184 Wis. 77—State v. 
Lyons, 197 N.W. 578, 183 Wls. 107 
—Atkinson v. Piper, 196 N.W. 644, 
181 Wis. 619—State v. Emery, 189 
N.W. 664, 178 Wls. 147—State v. 
Nygaard, 183 N.W. 884, 174 Wis. 
697—^Lawton v. Waite, 79 N.W.' 
321, 103 Wls. 244. 46 L.R.A. 616— 
Attorney General v. Eau Claire, 87 
“Wls. 400—^Palms v. Shawano Coun¬ 
ty,. 21 N.W. 77, 61 Wls. 211. 

Wyo.—National Tailoring Co. v. 
Scott, 196 P.2d 887, 66 Wyo. 64— 
Stewart v. City of Cheyenne, 164 
P.2d 856, 60 Wyo. 497—^Taxpayers’ 
League of Carbon County v. Mc¬ 
Pherson, 54 P.2d 897, 49 Wyo. 261, 
106 A.L.R. 767—^Houghton Bros; v. 
Tocum, 274 P. 10, 40 Wyo. 67. 

12 C.J. p 787 note 96, p 800 note 69 
ta3—69 C.J. p. 739 note 70—60 G 
J. p 1039 note 6. 

Ordinances seo Municipal Corpora¬ 
tions § 442 c. 

’Tt is a familiar rule of statutory 
construction that in the interpreta¬ 
tion of a statute that construction 
^ the language employed is to be. 
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adopted, if possible, which will sus¬ 
tain the validity of a statute, in ac¬ 
cordance with the maxim *ut res 
magis valeat quam pereat.’ ” 

Fla—Haworth v. Chapman, 152 So. 
663, 666, 118 Fla 691. 

SlTuilar expressioiis of mla 

(1) Courts will not adopt a doubt¬ 
ful construction of a statute to nul¬ 
lify it, but will, if possible, so con¬ 
strue it as to give it effect and avoid 
conflict with constitutional provi¬ 
sions 

Arlz.—State Tax Commission v, 
Shattuck, 88 P.2d 631, 44 Arlz. 
879. 

(2) Doubts of meaning and effect 
of statute are to be resolved so as 
to sustain statute if in reason stat¬ 
ute may be. 

N.H.—^In re Opinion of the Jnstices, 
190 A. 426, 88 N.H. 484. 

(8) Constitutional restrictions on 
the legislature should not be extend¬ 
ed beyond their plain and necessary 
meaning in determining the constitu¬ 
tionality of a statute. 

Pa—Glffen v. Pittsburgh Rys. Co., 
173 A. 740, 113 PaSuper. 287. 

(4) Where statute Is attacked as 
unconstitutional, question is not 
whether it is possible to condemn it, 
but whether it Is possible to uphold 
it. 

Arlz.—State ex rel Conway v. South¬ 
ern Pac. Co., 146 P.2d 680, 61 Ariz. 
66, reversed on other grounds 
Southern Pac. Co. ex rel. Sullivan, 
65 act. 1616, 825 U.S. 761, 89 L. 
Ed. 1916. 

Cal.—^Bowker v. Baker, 167 P,2d 256, 
78 CaLApp.2d 663—^People v. Stand¬ 
ard Acc. Ins. Co., 108 P.2d 923, 42 
Cal.App.2d 409. 

Colo.—^People ex reL Rogers v. Let- 
ford, 79 P.2d 274, 102 Colo. 284. 
Mont.—^Arps v. State Highway Com¬ 
mission, 300 P. 649, 90 Mont 162— 
Byrne v. BHilton Oil Co,, 278 P, 
514, 86 Mont 329. 

Utah.—Wadsworth v. Santaquin City, 
28 P.2d 161, 83 Utah 321. 

(5) Statute ^hlch by any possibil¬ 
ity can be sustained will not be de¬ 
clared invalid. 

Iowa—Hubbell v. Herring, 248 N.W. 
430, 216 Iowa 728. 

Federal aad state oonstltatioiLs 
Colo.—Champlln Refining Co. v. 

Cruse, 178 P.2d 213, 116 Colo. 329, 
Congresslaual enactments 
U.S.—^U. S. v. Congress of Industrial 
Organizations, App.D.C., 68 S.Ct 
1849, 335 U.S. 106, 92 L.Bd. 1849. 

Karseal Corp. v. Richfield Oil 
Corp. C.A.Cal., 221 P.2d 868. 

N.T.—Norman v. Baltimore & O. R. 
Co., 191 N.B. 726, 265 N.T. 87, 92 
A.L.R. 1623, affirmed 55 S.Ct 407, 
294 U.S. 240, 79 L.Bd. 886, 96 A.L.R. 
1862. 

Federal oonrts and legislation 
Federal courts have duty to In¬ 
terpret federal legislation in a man- 



§ 98 CONSTITimONAL lAW 

by an administrative agency,must, or wiD, be so 
construed as to uphold its constitutionality or va¬ 
lidity, and not so construed as to endanger its va¬ 
lidity, either in whole or in part; and this is true 
even thotigh the interpretation of the statute in- 
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volves most difficult que^ons,^-? and even though its 
constitutionality has not been questioned.^-* The 
duty of the court, to this end, is to construe the 
statute, if possible, so as to effectuate the will,**^ 


ner not Inconsistent with demands 
of constitution. (Per Mr. Chief Jus¬ 
tice Vinson, Mr. Justice Reed, Mr. 
Justice Burton, and Mr. Justice Min¬ 
ton.) 

U.S.—Dennis v. U. S., N.T., 71 S.Ct 
867, 841 U.a 494, 95 L..Bd. 1137, re- 
hearingr denied 72 S.Ct. 20, 842 U.S. 
842, 96 KBd. 636. | 

Ameadment of statute 
Mlsa—Standard Oil Co. v. Stone, 2 
So.2d 155, 191 Misa 897. 

N.Y.—^Marcus v. City of New York, 
182 N.Y.S,2d 902. 

N.D.—State ex reL Bckroth v. Borg-e, 
283 N.W. 62i, 69 N.D. X. 

Tex.—^Lewls v. Davis, 199 S.W.2d 
146, 145 Tex. 468. 

ApproprlatloiL statutes 
It has been held, however, that 
the court should jealously gruard 
against straining the provisions of 
law in order to make a statutory ap¬ 
propriation valid slncd the power to 
make an appropriation for which the 
public must pay taxes is one of the 
most sacred rights delegated to leg¬ 
islative bodies, and the law pre¬ 
scribes the exact manner in which 
such appropriation shall be made. 

Okl.—Carter V. Rathbutn, 209 P. 944, 
8ff ObL 251. 

Police regulation 

Courts will exercise the utmost 
liberality to uphold legislative in¬ 
tent with regard to police regula¬ 
tions. 

CaL—^In re Monrovia Evening Post, 
248 P. 1017, 199 CaL 268, 

Pnbllo welfare statates are upheld, 
if possible. 

Ill.—Chicago, B. & Q. R. Co, v Illi¬ 
nois Commerce Commission ex reL 
Brotherhood of Railroad Train¬ 
men, 4 N.E.2d 96, 364 DL 218. 

Taxtnff statutes 

(1) Are within the rule. 

Idaho.—^Hunt v. City of St. Maries, 
260 P. 166, 44 Idaho 700. 

Ky.—^Atlantic Coast Line R. Co. V. 
Commonwealth, 198 S.W.2d 749, 802 
Ky. 86. . 

N.J.—Morristown . Plremen’s Relief 
As8*n V. Town of Morristown, 25' A. 
2d 28, 20 N.J.Misc. 118. 

Pa.—Commonwealth v, Columbia Gaa 
& Electric Corp., 8 A.2d. 404, 886 
Pa. 209, LSI A.LI.R. 927. 

Wis.—^In re Miller's Estate, 43 N.W. 
2d 428, 257 Wi9. 489, affirmed in 
part and dismissed in part Treich- 
ler V. State of Wisconsin, 71 S.Ct. 
120, 340 U.S. $68, 95*L.E<L 633. 

(2) Taxing statutes, when of 
doubtful validity, must however, be j 
construed in favor of the taxpayers, j 


f^.T .—^Dun & Bradstreet v. City of 
New York, 11 N.E.2d 728/ 276 N.Y. 
198. 

(3) Courts will not hold a tax stat¬ 
ute unconstitutional if It can be up¬ 
held on any reasonable grround. 

N.C.—^Leonard v. Maxwell, 3 S.E.2d 

316, 216 N.C. 89, appeal dismissed 
60 S.Ct. 175, 808 U.S. 516, 84 LJSd. 
439. 

Other particular statutes 
(1) Criminal statutes. 

U.S.—POwe V. U. S., aC.AJUa., 109 
F.2d 147, certiorari denied U. S. 
V. Powe, 60 S.Ct 717, 809 U.S. 679, 
84 L.Ed. 1028. 

<2) Statutes of limitation. 

OkL—Williams v. Bailey, 268 P.2d 

868 . 

<3) Statute governing finality and 
reviewability of an administrative 
determination. 

U.S.— XJ. S: V. Ring Const. Corp*. U. 

. C.Minn., 96 F.Supp. 762. 

(4) Statutes dealing with the prac¬ 
tice of meidicine. 

Wyo.—State v. Pltet, 243 P.2d 177, 69 
Wya 478. 

<5) Unemployment Compensation 
Act. 

ni.—Durkin v. Hey, 38 N;B.2d 468, 
876 IIL 292. 

<6) Workmen’s Compensation Act. 
Ind.—Railway Exp. Agency v. Har¬ 
rington, 88 -N.E.2d 916, 119 Ind. 
App. 593. , 

Presumptiou as to ooustruotioiir 
(1) The legislature presumptively 
intends a construction of the statute 
that will preserve Its constitutional¬ 
ity. 

Mich.—Sullivan v. Michigan State' 
Board of Dentistry, 256 N.W. 471, 
268 Mich. 427. . 

<2) There is a presumption^agrainst 
an Interpretation that will render 
a statute invalid. 

State V. Casey, 161 s:b. 81, 201 
. N.C. 620—^Jarrett v. City. of Ashe- 
- ville, 164-S.E. 866; 199 N.C 621— 
Pressley v. City of Asheville, 164 
S.E. 865, 199 .N;a 520—Green v. 
City of Asheville 154 S.E^ 862, 199 
N.C. 616—Hammond v. McRae, 110 
S.E. 102, 182 N.a 747. 

(3) Presumptions of constitution¬ 
ality see Infra S§ 99, 100. 

Vhe entire act will he looked to in 
order to sustain its validity, where 
particular lahguagre is doubtfuL 
Ark.—Wasson v. Planters' Bank 
Trust Co., 65 S.W.2d 628, i88 Ark. 
843. 90 A.L.R., 141. ^ 

Where stated purpose of statute is. 
ohviousljr hehefioialf It should receive 
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the sanction and approval' of the 
courts and be upheld unless in vio¬ 
lation of some express constitution¬ 
al ix^bition. 

U.S.—U. S. V. Cudahy Packing Co., D. 

aConn., 248 F. 441. 

Application of maxims . 

<1) Courts do not hesitate to dis¬ 
regard the maxim, Mobilia sequuntur 
personam, where fiction runs coimter 
to fact, or t,p resort to it, in order to 
uphold a statute.' 

N.C.—Rhode Island Hospital Trust 
Co. V. Doughton, 121 S.B. 741,. 187 
N.a 268. 

(2) Maxim, Expressio unius exclu- 
sio alterius, should not be applied 
where resulting interpretation might 
make statute unconstltutlonaL 
N-J.—Jersey City v. Division of Tax 
Appeals in State Dept, of Taxation 
and Finance, 69 jA2d 881, 5 N.J. 
Super. 876, affirmed 75 A.2d 865, 6 
N.J, 488. 

Rule Inap pl ioa hl e 

(1) Rule that* statutory lang^ge is 
to be read to avoid unconstitutional 
results is not applicable where it is 
not susceptible of suclL 'a reading. 
N.H.—^Maritime Packer^ v. parpenter, 

106 A.2d 38, 99 N.H. 73. 

(2) Supreme court must incline to¬ 
ward a construction favoring consti¬ 
tutionality, unless invalidity of the 
act and the unseverability of its of¬ 
fending provisions Inevitably ap¬ 
pears. 

Pa.—Giampalo v. Taylor, 6 A.2d 499, 
886 Pa. 121. 

2.1 U.S.—Genser v. R. F. C., Em, 

. App., 169 F.2d 136—Josephberg: v. 

Markham, C.C.AN.Y.. 162 F.2d 644. 
CaL—D'Amico v. Brock, 264 P.2d 120, 

, . 122 Cal.App.2d 63. 

D.d.—^Bauer v, Acheson, D.C, 106 F, 
Supp. 445. , 

241 ,W.Va.—City of Huntington v. 
State Water CommisbiCp, 64 S.E.2d 
226, 136 W.Va. 668. 

iLS D.a-^Moore V. Coates, Mun.App., 

. 40 A.2d 68. . * 

Pa.-^CommonweaIth v. Erdenhelm 
Farms Co., C0m.PL, ^ DauphCo. 
17. 

2A DeL—Collison v... State ex rel. 
Green, 2 A.2d 97, 9 .W.W.Harr. 460, 
119 A.L.R, 142^ 

kan.—State ex reL Hawks v. Pity of 
Topeka, 270 P,2d_27p, 176 Kan.. 240 
—State ex peL Graham v.. Russell, 
237 P.2d 868, .171 Kan. 709. 

N.a —^Freeman, v. Board of Com’rs 
s of Madison County, 7 S,E,2d 854, 
217 N.a 209. 
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intent,2-? object,^:®' purpose,or policy^*® of the i will, or should, be liberally^*^ or reasonably^?^® con- 
legislature, as expressed in the statute; and statutes, 1 strued so as to sustain their constitutionality or 


Aooeptalile roles of coastmotloo 
Courts will resort to all accepta¬ 
ble rules of construction to discover 
a. competent and efficient expression 
of tlie legislative will. 

Minn.—State v. Suess, 52 N.W.2d 409, 
236 Minn. 174. 

a.S U.S.—Elizat)etii Arden, Inc., v. 
Federal Tmde Commission, C.C.A. 
2 166 F.2d 132, certiorari denied 
67 S.Ct 1189. 831 U.S. 806, 91 L. 
Ed. 1828. 

Madden v. Truckaway Corp., D.C. 
Minn., 46 P.Supp. 702. 

Ala.— Almon v. Morgan County, 16 
So.2d 611, 246 Ala.. 241. 

Alaska,—U. S. v. Hardcastle, 10 Alas- 
. ka 254. 

Fla.—Hanson Y. State, 66 So.2d 129 

_Chlapetta v. Jordan, 16 So. 2d 

641, 158 Fla. 788. 

Ga.—Tift V. Bush, 76 S.E.2d 806, 209 
Ga 769. 

Ky.—^Dicken v. Kentucky State Board 
of Education, 199 S.W.2d 977, 804 
Ky. 848: 

K.M.—^In re Santillanes, 188 P.2d 603, 
47 N.M. 140. 

S.a—StAte ex rel. Brown v. Bates, 18 
S:B.2d 846, 198 S.C. 430. 

•Tex.—James v. Gulf Ins. Co., Civ. 
App., 179 S.W.2d 897, reversed on 
other grounds 186 S.W.2d 966, 148 
-424. 

W.Va—City of Huntington v. State 
Water Commission, 64 S.E.2d 225, 
186 W.Va 668-:-In re Hancock 
County Federal Savings & Loan 
Ass’n, 25 S.B.2d 648, 126 W.Va. 426. 
Construction to effectuate intention 
or puTOOse of legislature generally 
see Statutes 9$ 821-328. 

ICDiplled meaning 

When it is necessary for court, in 
construing statute, to read into it 
an implied meaning, so as to prevent 
statute from violating constitution, 
court must, if possible, give effect 
to intention of congress within the 
limits of the constitution. 

U.S.—Brown v. W. T. Grant Co., U. 
GNT.T., 53 F.Supp. 182. 

A. regulatoxF statute is valid if 
its intent and purpose a^ susceptible 
of reasonable interpretation. | 

La.—^Louisiana State Hoard of Med¬ 
ical Examiners y. Tackett, App., 71 
So.2d 137. 

Orimimal statute 

. The express mandate of the legisla¬ 
ture in. a criminal statute must be 
carried out by a construction con¬ 
sistent with its intent, especially 
where an adverse Interpretation 
would tend to'nullify the. law. - 
N.T.-^People * V, : Boater, 24. ]Sr.T.S.2d 
628. I 

2.6 UA—Barrett Y. Hunter, • QA. 
Kan., 180 F;2d 610, 20 A.L.R.2d 
965; certiorari .denied 71 S.Ct. 284, 
840 U.a 897, 96 LHd. 660. I 


HL—Scofield V. Board of Education 
of Community Consol. School Dish, 
No. 18L 103 N.E.2d 640, 411 IlL 11. 
Md.—Celancse Corp. of America y. 
Davis, 47 A.2d $79, 186 Md. 463. 

2.7 U.S.—^American Communications 
Ass*n, C.LO. V. Douds, N.Y., 70 S. 
Ct 674, 839 U.S. 882, 94 L.Ed. 926, 
rehearing denied 70 S.Ct. 1017, two 
. cases, 339 U.S. 990, 94 L.Ed. 1891. 
Barrett v. Hunter, GAKan., 180 
F.2d 610, 20 AL.R.2d 966, certio¬ 
rari denied 71 S.Ct. 234, 840 U.S. 
897, 96 L,Ed. ‘ 660—Pacific Gas & 

. Electric Co. v. Sacramento Munici¬ 
pal Utmty Dist, C.C.ACaL, 92 F. 
2d 366. ' 

U. S. V. De Cadena, D.'C.Cal., 106 
F.Supp. 20,2. 

Alaska.—^U. S. y. Hardcastle, 10 Alas¬ 
ka 254. 

CaL—People v. Wright, 281 P.2d 884, 
131 Cal.App.2d Supp. 858. 

Fla.—^ECanson y. State, 66 So. 2d 129. 
Idaho.—Scandrett v. Shoshone Coun¬ 
ty,. 116 P.2d 226, 68 Idaho 46. 

JIL—Scofield V. Board of Education 
of Community Consol. School Dist. 
No. 181, 108 N.E.2d 640, 411 Ill. 11. 
Ky.—Dickeh v. Kentucky State Board 
of Education, 199 S.W.2d 977, 804 
Ky. 843. , 

tsu—^Louisiana State Board of Medi¬ 
cal Examiners, App.,’ 71 So.2d 187. 
Mass.—^Ferguson v: Commissioner of 
Corporations and Taxation, 66 N. 
E.2d 618, 816 Mass. 318—Boston 
Elevated Ry. Co. v. Commonwealth, 
39 N.E.2d 87, 810 Mass. 628. 

Mich.—^Petition of Bryant, 86 N.W. 

2d 371, 328 Mich. 424. 

Miss.—Quitman County v. Turner; 18 
So.2d 122, 196 Miss. 746. 

Ya.—^Miller v. Commonwealth, 2 S.B. 

2d 343, 172 Va. 639. 

W.Ya.—^Ih re Hancock County Fed¬ 
eral Savings & Loan Ass’n, 26 S. 
B.2d 643, 126 W.Va. 426. j 

If there is a proper legislative pur- | 
pose, a law .enaeted to carry out 
that purpose, if not arbitrary nor 
discriminatory, must be. upheld by 
the courts. 

Cal.—^Bx parte Puller, 102 P.2d 821, 
16 Cal.2d 426. . • 

People V. Asamoto, 279 P.2d IQIO, 
131 Cal.App:2d 22. 

Substantial relation to proper pur- 
XK>8e 

Unless it clearly app^rs that an 
enactment has ho substantial rela- 
tion .to a proper purpose, the limit 
of legislative power has hot been 
transcended. . 

D.C.—Cafdle^e r^oducts Co. of Lltch- 
i .field, liL, V, Wallace,. D.C., 27 F. 
Supp. 110,^ affirmed (^olene Prod¬ 
ucts Co. V. Wallace, ,69 S.Ct. 1033, 

' 807 U.& 612,. 83 LiSd, 1495. 

Congressional purpose. 

Wilson & Co. V.- United Pack- 
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Inghouse Workers of America, D.C. 
N.Y., 83 P.Supp. 162. 

2.8 Miss.—Quitman County v. Tur¬ 
ner, 18 So.2d 122, 196 Miss. 746. 

2.9 Fla.—^Taylor-v. Dorsey, 19 So.2d 
876, 165 Fla. 306. 

La.—Carter, v. Life & Cas. Ins. Co. 

of Tenn., App., 29 So.2d 716. 

Minn.—City of Duluth v. Northland 
Greyhound Lines, 52 N.W.2d 774, 
236 Minn. 1360. 

Mont.—^Rosebud County v. Flinn, 98 
P.2d 330, 109 Mont. 637—Jobb v. 
Meagher County, 61 P. 1034, 20 
Mont. 424. 

N.J.—Ott V. Braddock, 197 A 271, 119 
N.J.IAW 607. 

Ohio.—Wilson Y. Kennedy,. 86 N.E. 
2d 722, 151 Ohio St 486—State ex 
ret Mack v. Guckenberger, 39 N.E. 
2d 840, 139 Ohio St 273, 139 AL.R. 
728. 

Qpdyke v. Security Sav. & Loan 
Co., Com.PL, 97 N.B.2d 436, affirm¬ 
ed, App., 99 N.B.2d 84, affirmed 106 
N.E.2d 9, 167 Ohio St 121. 

OkL—Pruitt v. State, 288 P. 390, 47 
Okl.Cr. 334. 

Pa.—Ihgersoll y. City of Philadelphia, 
87 Pa.Dlst & Co. 643. 

Tenn.—^Tennessee Electric Power Co. 
v. City of ■ Chattanooga, 114 S.W.2d 
441, 172 Tenn. 606—City of Browns¬ 
ville v. Raid, 14 S.W.2d 730, 158 
Tenn. 446, rehearing denied 16 S. 
W.2d 745, 169 Tenn. 99. 

Tex.—Sheppard v. Glebel, CiY.App., 
110 S.W.2d 166. 

Act in its entirety 
The court in passing on the con¬ 
stitutionality of an act is required 
to give the act in its entirety a lib- 
.eral, not a strained, construction. 
Tenn.—Carter v. Beeler, 219 S.W.2d 
196, 188 Tenn. 828. 

Every tax law 

Alaska.—Territory of Alaska., by Ol- 
* son Y. Hawkins, 8 Alaska 673. 
Narrow oonstxuotibn; effectiYeness 
of act 

However, it has been held that the 
court in construing an act narrow¬ 
ly to avoid constitutional doubt, 
must also avoid a construction that 
would seriously impair effectiveness 
ot act in coping with the problem 
that it waa designed to alleviate. 

U.S.—^U. S. V. ‘Harriss, App.D.C., 74 
S.Ct 308; 84*7 U.S. 612, 98 L.Ed. 989. 

:2.10 U.S.—^Brown . v. Glick Bros. 
Lumber Co<, D.CCaL, 52 F.Supp. 
913, reversed on other grounds, C.C. 

’ . A, 146 F.2d 666, certiorari denied 
Glick'Bros. Lumber Co. v. Bowles, 
66 S.Ct 1^4, 826 U.S. 877, 89 L. 
Ed. 1994, rehearing denied 66 S. 

, Ct 12, 326 U.S. 804, '90 L.Ed. 490. 
Ala—Smith v*. Board of Education 
: ^ of Cullman Coimty, 184 So, .476, 
28i Ala 649—fearris v. Copa 183 
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validity; likewise, constitutional provisions are to 
be liberally construed for the same purpose.^-^^ For 
example, a statute will, if possible, not be gfiven a 
retroactive or retrospective operation if such a con¬ 
struction would render it unconstitutional and 
in considering the constitutional aspects of an act, 
it is the duty of the court not to construe it as local 
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when it is so framed as to be reasonably susceptible 
of interpretation as a general law.^-is 

Indeed, a statute or regulation must be construed, 
if fairly possible, so as to avoid not only the con¬ 
clusion that it is unconstitutional, but also grave 
doubts on that score,* or so as to avoid any doubt 


So. 407, 236 Ala. 41B—Stone v. State 
ex rel. Courtney, 171 So. 262, 233 
Alfu 239. 

Ark.—Hickenbottom v. McCain, 181 S. 
W.2d 226, 207 Ark. 485, certiorari 
denied $5 S.Ct 189, 823 U.S. 777, 89 
Li.lid. 621, rebearin^r denied 65 S. 
Ct. 267. 823 U.S. 817, 89 Ii.Ed. 649. 
Cal.—Martin v. Riley, 123 P.2d 488. 
20 Cal.2d 28. 

Idaho.—State v. Evans, 245 P.2d 788, 
73 Idaho 60. 

Miss.—^Willmut Gas & Oil Co. v. Cov¬ 
ington County, 71 So. 2d 184, appeal 
dismissed 76 S.Ct. 216, 348 U.S. 891, 
99 LuEd.- 

Definiteness of Class of offenses 

If general class of offenses to 
which a statute is directed can be 
made constitutionally definite by a 
reasonable construction of the stat¬ 
ute, court is under a duty to give 
the statute that construction. 

U.S.—^U. S. V. Harriss, App.U.C., 74 
act. 808, 347 U.S. 612, 98 L.Ed. 
989. 

Confiscation la not easily to be as¬ 
sumed and a construction that avoids 
it and is not barred by a fair read¬ 
ing of legislation is invited. 

U.S.—Guessefeldt v. McGrath, App. 
D.a, 72 act. 838, 342 U.S. 308, 96 
LuEd. 842. 

2.11 HI.—People V, Guagllata, 200 
N.B. 169, 862 IlL 427, 103 A.L..R. 
1035—^People v. Anderson, 189 N.E. 
338, 355 IlL 289. 

Iowa.—^Miller v. Schuster, 289 N.W. 
702, 227 Iowa 1006. 

La.—^Ramey v. Cudahy Packings Co., 
App., 200 So. 333. 

Okl.—Pruitt V. State, 288 P. 390, 
47 Okl.Cr. 884. 

Or.—Green v. Leckington, 236 P.2d 
835, 192 Or. 601. 

Pa.—Kotch V. Middle Coal Field Poor 
List., 197 A. 334, 329 Pa. 890. 

Commonwealth v. Perkins, 41 Pa. 
List. & Co. 55, 50 Dauph.Co. 18, 
arnrmed 21 A.2d 45, 342 Pa. 529, 
affirmed Perkins v. Commonwealth 
of Pennsylvania, 62 S.Ct. 484, 814 
U.a 586, 86 L.Bd. 473. 

Philadelphia Coca-Cola Bottling 
Co. V. Hairls, Com.PL, 63 Dauph. 
Co. 205. 

Va.—Citizens Mut. Bldg. Ass*n v. Ed¬ 
wards. 189 aE 463, 167 Va. 899, 
followed in Citizens Mutual Bldg. 
Ass'n V. Bohannon, 189 S.E. 460, 167 
Va. 416. 

Construction of constitutional pro¬ 
visions generally see supra S9 12- 
38. 


2.12 Del.—^Monacelli v. Grimes, 99 
A.2d 265—^Trader v. Jester, 1 A.2d 
609. 1 Terry 66. 

Ga.—Whittle v. Jones. 32 S.B.2a 94. 
198 Ga. 638, appeal dismissed 65 
S.Ct 915, 824 U.S. 829, 89 L.Ed. 
1396—^Federal Deposit Ins. Corp. v. 
Beasley, 20 aE2d 23, 193 Ga. 727. 
Iowa.—^Appleby v. Farmers State 
Bank of Dows, 56 M.W.2d 917, 244 
Iowa 288. 

Pa.—^Monroe Loan Soc. of Pa. v. Mor- 
ello, 51 A.2d 847, 160 Pa.Super. 418. 
Tenn.—^Harris v, Williford, 165 S.W. 

2d 582, 179 Tenn. 299. 

Wash.—State ex reL Washington 
Mut. Sav. Bank v. City of Belling¬ 
ham, 111 P.2d 781, 8 Wash.2d 233. 

2.13 Ala.—Howell v. Johnson, 42 So. 
2d 644. 34 Ala.App. 670, certiorari 
denied 42 So.2d 649, 253 Ala. 63. 

3. U.S.—U. S. V. Smith. Pa., 67 S.Ct 
1830, SSI U.S. 469, 91. L.Ed. 1610, 
rehearing denied 68 S.Ct. 28, 332 
U.S. 784, 92 L.Ed. 868—National 
Labor Relations Board v, Jones & 
Laughlin Steel Corporation, 57 S. 
Ct 615, 801 U.S. 1, 81 L.Bd. 893, 
108 A.L.R. 1352—Wright. V. Vinton 
Branch of Mountain Trust Bank 
of Roanoke, Va., 57 S.Ct 656, 300 
U.S. 440, 81 LuEd. 736, conformed 
to, C.C.A., Nichols v. Kemp, 88 F. 
2d 1016—U, S. v. Kesterson, Ala, 
66 act 229, 296 U.S. 299, 80 L.B.d. 
241—^Interstate Commerce Commis¬ 
sion V. Oregon-Washington R. & 
Nav. Co., Or., 53 S.Ct 266, 2 l 88 U. 
S. 14, 77 L.Ed. 588—U. S. v. Shreve¬ 
port Grain & Elevator Co., La., 63 
act 42. .287 U.a 77, 77 L.Ed. 176 
—Crowell V. Benson, Ala, 62 S.'Ct. 
286, 285 U.a 22, 76 L.Bd. 698— U. 
S. V. La. Franca, La, 61 S.Ct 278. 
282 U.S. 568, 75 L.Bd. 651—Rich¬ 
mond Screw Anchor Co. v. U. S., 48 
act 194, 276 U.S. 331, 72 L.Ed. 
803—^Missouri Pac. R. Co. v, Boone, 
Mo.. 46 act 841. 270 U.S. 466, 70 
L,Ed. 688—Matthew Addy Co. v. 
U. a, Ohio, 44 act 300, 264 U.S. 
239. 68 L.Bd. 668—U. S. v. Jin Fuey 
Moy. Pa, 36 aCt 658, 241 U.S. 
894, 60 L.Ed. 1061. 

U. S. V. Rex Trailer Co., C.A. Ind., 
218 F.2d 880, certiorari gn:^ted 76 
S.Ct 784—Genser v. R. F, C., Bin. 
App., 169 F.2d 186—U. S. v. Weisen- 
bloom, C.C.A.N.T., 168 P.2d 698-— 
City of Springfield v. U. S., C.C.A. 
Mass., 99 F.2d 860. certiorari de¬ 
nied 59 act 592, 306 U.a €50, 83 
L.Ed. 1049—Nationca LAbOr Rela¬ 
tions Board V. Carlisle Lumber Co., 
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C.C.A.9, 94 F.2d 188, certiorari de¬ 
nied 68 act. 1046, 304 U.S. 676, 
82 L.Bd. 1639—Edwards v. U. S., C 
C.A.Cal.. 91 F.2d 767. 

Sonzlnsky v. U. S., COA.!!!., 86 
F.2d 486, afilrmed 57 S.Ct 554, 800 

U. a 606, 81 L.Bd. 772—Duke Power 
Co. V. South Carolina Tax Commis¬ 
sion, aC.A.S.a, 81 F.2d 613« ceiv 
tiorari denied Duke Power Co. v. 
South Carolina Tax Commission, 
56 act 834, 298 U.a 669, 80 L.Ed. 
1392—Kansas Gas & Electric Co. 

V. City of Independence, Kan., C. 
C.A.Kan., 79 F.2d 32, 100 A.L.R. 
1479, rehearing denied 79 F.2d 638— 
Constantine v. U. S., C.C.A.Ala., 
75 F.2d 928, affirmed 56 S.Ct 223, 
296 U.S. 287, 80 L.Bd. 238—Salva¬ 
tore V. Locke, CC.A.N.T., 73 F.2d 
1012—^Llxik V. Receivers of Sea¬ 
board Air Line Ry. Co., C.C.AVa, 
73 F.2d 149—Simon v. U. S., aC.A 
Hawaii, 62 P.2d 13—U. S. v. Cen- 
tralia Dairy Co., D.CWash., 60 F. 
2d 141—Sielcken-Schwarz v. Ameri¬ 
can Factors, C.C.A.N.Y., 60 F.2d 
43, certiorari denied 63 S.Ct 117, 
287 U.a 654, 77 L.Ed. 566—Fisher 
V. Brucker, D.C.Mich., 41 F.2d 774, 
appeal dismissed Brucker v. Fisher, 
C.C.A., 49 F.2d 769—^Routzahn v. 
Tyroler, CaA.Qhlo. 36 F.2d 208. 
certiorari denied 50 S.Ct 248, 281 

U. a 734, 74 L.Ed. 1149—U. S. v. 
Zenith Radio Corporation, D.C.I11., 
12 F.2d 614. 

In re Ullman, D.C.N.T., 128 F. 
Supp. 617, affirmed, CA., 221 F.2d 
760, certiorari granted 76 S.Ct 882 
—Bowles y. Strickland, D.C.Ga., 
55 F.Supp. 132, reversed on other 
grounds, C.CA., 151 F.2d 419—^Pope 

V. U. a, 53 F.Supp. 570, 100 Ct.CL 
670, reversed on other grounds 65 
act 16. 828 U.a 1, 89,L.Ed, 8— 
Rogers v.. Glazer, D.C.Mo., 32 F. 
Supp. 990—^Montagna y. Norton, D. 
C.N.J., 28 F.Supp. 997—Mayer v. 
Reinecke, 28 F.Supp. 384, revers¬ 
ed on other grounds, C.C.A., 130 F. 
2d 850, certiorari denied 63 S.Ct 
257, 817 U.a 684, 87 L.Bd.’ 648— 
U. S. y. Appalachia Electric Pow¬ 
er Co., p.ava., 23 F.Supp. 83. 

Ark.—Roberts v. Tice, 129. S.W.2d 
268, 198 Ark. 897, 122 A.'l.R. 1177. 
CaL—^Pacific Gas &; Electric Co. v. 
Moore, 98 P.2d 819, 37 Cal.App.2d 
9L 

DeL—^Monacelll v. Grimes, 99 A. 2d 
265—Oorpiui juris cited In grader 
y. Jester, 1 •A.2d 6Q9, 514, 1 Terry 
66 . 
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or question,^*® although this rule must g^ve way | where its application would produce a futile re- 


D,C5._^Uebersee Flnanz-Korporatlon, 

A. G., V, Markham, 158 F.2d 313, 81 
U.S.APP.D.C. 284, affirmed 68 S.C5t. 
174, 332 U.S. 480, 92 L,.Ed. 88— 
First Iowa Hydro-Elec. Co-op. v. 
Federal Power Commission, 151 
F.2d 20, 80 U.S.APP.D.C. 211, re¬ 
versed on other grrounds 66 S.Ct 
906, 328 U.S. 152, 90 L..Ed. 1143, 
rehearing denied 66 S.Ct. 1336, 
328 U.S. 879, 90 L..Ed. 1647—Black- 
mer v. U. S., 49 F.2d 523, 60 App. 

D. a 141, affirmed 52 S.Ct. 252, 284 

U. S. 421, 76 Li.Bd. 376. 

Fla.—^Belles v. Dade County Crop¬ 
pers, 154 So. 848, 114 Fla. 868— 
State ex reL Dowling v. Butts, 149 
So. 746, 111 Fla. 630, 89 A.LuR. 946 
—Spencer v. Hunt, 147 So. 282, 109 
Fla. 248—^Thomas v. Mills, 144 So. 
882, 107 Fla. 287—Hillsborough 

County V. Kensett, 144 So. 398, lO*? 
Pla. 237—Seaboard Air Line Ry. 
Co. V. Watson, 137 So. 719, 108 Fla. 
477, appeal dismissed 53 S.Ct. 32, 
287 U.S. 86. 77 L.Ed. 180, 86 A.L.R. 
174—Hlers v. Mitchell, 116 So. 81, 
96 Fla. 345—^Florida East Coast Ry. 
Co. V. State, 83 Sa 708, 79 Fla. 66. 
Ga.—City of Macon v. Benson, 166 S. 

E. 26, 175 Ga. 502. 

Iowa—Gilchrist v. Blerrlng, 14 N.W. 

2d 724, 234 Iowa 899. 

Ky.—^Reeves v. Wright & Taylor, 220 
SwW.2d 1007, 810 Ky. 476—Martin 

V. Gage, 134 S.W.2d 966, 281 Ky. 

95, 126 A.L,R 449—Fischer v. 

Grleb, 113 aw.2d 1139, 272 Ky. 166. 

Mass.—^Pendergast v. Board of Ap¬ 
peals of Barnstable, 120 N.E.2d 
916—^Ferguson v. Commissioner of 
Corporations and Taxation, 55 N.B. 
2d 618, 316 Masa 818—Hayes v. 
City of Brockton, 48 N.E.2d 683, 
313 Mass. 641—In re Keenan, 87 N. 
B.2d 616, 310 Mass. 166, 187 A.L,R 
766—Swift V. Registrars of Voters 
of Quincy, 188 N.B. 730, 281 Mass. 
271—Commonwealth v. S, S. Kres- 
ge Co., 166 N.H 568, 267 Mass. 145 
—^Morrow v. National Shawmut 
Bank of Boston, 166 N.B. 48, 259 
Masa 14—Juggins v. Executive 
Council to the Governor, 154 N.B. 
72, 267 Masa 386—^Kennedy v. Com¬ 
missioner of Corporations and Tax- 
^on, 152 NB. 747, 256 Masa 426. 
N.Y,—In re Vanderbilt’s . Estate, 22 
N.B.2d 879, 281 N.Y. 297, affirmed 
Whitney v. State Tax Commission 
of New York, 69 S.Ct. 636, 309 U. 
S, 530, 84 L.Ed. 909—^People ex reL 
D. W, Griffith, Inc., v. Loughman, 
164 N.B. 263, 249 N.Y. 369—Inter¬ 
national Fuel d; Iron Corporation 
▼. Donner Steel Co., 161 N.B. 214, 
242 N.Y. 224—Tauza v.' Susquehan¬ 
na Coal Co., 115 N.B. 916, 220 N. 
Y. 269. 

People V. Brill, 7 N.Y.S.2d' 949, 
266 App.Dlv. 452. 

Meyer v. Zimmer, 97 N.T.S.2d 
467. 197 Mlsc. 663, adhered to 98 
NY.S.2d 1008, 197 Miso. 894—Sis-, 


sias V. Perlmutter, 63 N.Y.S.2d 818. 
184 Misc. 174—^Trustees of Colum¬ 
bia University in City of New York 
y. Herzog, 46 N.T.S.2d 130. 181 
Mlsc. 903, reversed on other 
grounds 68 N.Y.S.2d 617, 269 App. 
Div. 24, affirmed 64 NB.2d 351, 295 
N.Y. 605. 

In re BlUlngs' Estate, 70 N.y.S.2d 
19L 

N.C.-:-State v. Barber, 104 S.B. 760, 
180 N.C. 711. 

N.D.—State v. Osen, 272 N.W. 783, 
67 ND. 486—State v. Burleigh 
County, 212 N.W. 217, 66 N.D. 1. 
Okl.—Capitol Steel & Iron Co. v. Ful¬ 
ler. 245 P.2d 1134, 206 Okl. 638—! 
Bfiiccus v. Pankratz, 194 P.2d 880, 
200 Okl. 390—^Baccus v. Banks, 192 
P.2d 683, 199 Okl. 647. appeal dis¬ 
missed Reeder v. Banks. 68 S.Ct. 
748, 383 U.S. 868. 92 L.Bd. 1188. re¬ 
hearing denied 68 S.Ct. 911, 333 U. 
S. 883, 92 L.Ed. 1158—Brown v. 
State Election Board, 170 P.2d 200, 
197 Okl. 169—Union Indemnity Co. 
V. Sallng, 26 P,2d 217, 166 Okl. 138. 
Or.—^Fox V. Galloway, 148 P.2d 922, 
174 Or. 839—Wadsworth v. Brig¬ 
ham, 266 P. 876, 126 Or. 428. 

Pa.—Commonwealth ex reL Lyons v. 
Day. 110 A.2d 871, 177 Pa.Super. 
892. 

Commonwealth v. City Nat. Bank 
of Philadelphia, Com.PL, 62 Dauph. 
Co. 87. 

Tex.—^Northern Texas Traction Co. 
V. Bryan, 294 S.W. 627, 116 Tex. 
479, answers to certiUed questions 
conformed to. Civ.App., 299 S.W. 
825. 

Prosper Independent School Dlst 
V. Collin County School Trustees, 
Civ.App., 61 S.W.2d 748, affirmed 
Prosser Independent School DisL 
V. County School Trustees, Com. 
App., 68 S.W.2d 6. 

Vt—^Holbrook Grocery Co. v. Amidon. 
67 A.2d 118, 116 Vt. 275—In re Cor- 
nelL 18 A2d 161, 111 Vt 464—Cen¬ 
tral Vermont Ry. v. Campbell, 192 
A. 197, 108 Vt 510, 111 A.L.R. 
175. 

Wash.—State ex reL Campbell v. 

Case, 47 P.2d 24. 182 Wash. 334. 

33 C.J. p 283 note 12. 

Act of ooxLgress 

U.S.—Pope V. tJ. S., 160 CtCl. 375. 
Oxtmliial law 

U.S.—Powe V. U. S.. C.C.A.Ala., 109 
P.2d 147, certiorari denied U. S. v. 
Powe, 60 S.Ct 717, 809 U.S. 679, 84 
L.Ed. 1023. 

IbSLenrenov leslslatioii 
N.Y.—^Kristel v. Steinberg, 69 N.Y.S. 
2d.476. 188 Mlsc. 500. 

l>epartiu:e from Utexal meanfaig of 
statute 

For this purpose, courts may de¬ 
part from literal meaning of statuta 
U.S.—Goldman v. .Amerlcatn Dealers 
Servlet, aaA.N.Y.. 136 F.2d 398. 
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Court tuahle to pass on validity 
The rule that the constitutionality 
of a new statute cannot be passed on 
in a civil case where first challenged 
in supreme court does not stand in 
the way of the rule that a construc¬ 
tion raising serious doubts as to the 
constitutionality of the statute 
should be avoided where that can 
reasonably be done. 

Iowa.—Mason City Brick & Tile Co. 
V. Lamson, 180 N.W. 314, 190 Iowa 
365, followed in Hell Co. v, Lam¬ 
son, 180 N.W. 321, 191 Iowa 253 and 
Wisconsin Iron & Wire Works v. 
Dunphy-Fridstein Co., 180 N.W. 
321, 191 Iowa 253. 

Buie ixiapplioahle; Interstate oom. 
meroe 

Under rule that there is no closed 
class or category of business affected 
with a public interest which is be¬ 
yond constitutional power of congress 
to regulate when engaged in inter¬ 
state commerce, rule stated In text 
had no application to provisions of 
Interstate Commerce Act regulating 
carriers by water. 

U.S.—Cornell Steamboat Co. v. U. S., 
D.C.N.Y., 53 F.Supp. 849, affirmed 
64 S.Ct. 768, 821 U.S. 634, 88 L.Bd. 
978, appeal dismissed Boston Tow 
Boat Co. V. U. a. 64 S.Ct 776, 821 
U.S. 632, 88 L.Bd. 976. 

3A U.S.—U. S, V. Harrlss, App.D.C, 
74 S.Ct 868. 847 U.S. 612, 98 L.Bd. 
989—U. S. V. Rumely, App.D.C., 78 
act, 643, 346 U.S. 41, 97 L.Bd. 770. 

Josephberg v. Markham, C.C.A.N. 
Y., 162 F.2d 644. 

Burger v. Social Security Board, 
66 F.Supp. 619, affirmed, aC.A., Mil¬ 
ler V. Burger, 161 F.2d 992. 

Conn.—^Howe v. Civil Service Com¬ 
mission of City of Bridgeport, 20 A. 
2d 397, 128 Conn. 35—Curry v. Civil 
Service Commission of City of 
Bridgeport, 5 A.2d 846, 125 Conn. 
344. 

D.C.—Consumers Union of U. S. v. 
Walker, 146 F.2d 33, 79 U.S.App. 
D.C. 229—Wise v. Herzog, 114 F.2d 
486, 72 App.D.a 336—Colgate Palm¬ 
olive Peet Co. V. District of Co¬ 
lumbia, 110 F.2d 264, 71 App.D.C. 
824. 

A. & M. Brand Realty Corp, v. 
Woods, D.C., 93 F.Supp. 716. 

La.—Conley v. City of Shreveport, 
43 So.2d 228, 216 La. 78. 

N.Y.—Saltser & Welnsler v. McGold- 
rick, 68 N.E.2d 608, 295 N.Y. 499 
—^People V. Barber, 46 N.B.2d 329, 
289 N.Y. 378. 

Hlrson v. United Stores Corp., 34 
N.Y.S.2d 122, 268 App.Dlv. 646, af¬ 
firmed 43 N.B.2d 712, 289 N.Y. 664— 
Klllingbeck v. Garment Center Cap- 
ItoL 20 N.Y.a2d 621, 269 App.Div. 
691, appeal denied 21 N.Y.a2d 610, 
269 App.Div, ,1076, .appeal denied 29 
, NJa2d 897, 284 NY. glA 
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siilt,3A0 or an unreasonable result plainly at variance 
with the policy of the legislation as a whole.3*i5 in 
other words, in testing the constitutionality of a 
statute, the language must receive such construction 
as will conform it to any constitutional limitation or 
requirement, if it is susceptible of such interpreta- 

Hill V. Board' of Bdncation of 
Central School Dist. No. 2 of Towns 
of Glenville, Schenectady County, 

140 N.Y.S.2d 358, 207 Misa 736. 

N.I>.—^Llndbersr v. Benson, 70 N.W.2d 
42—State v. Brickson, 7 N.W.2d 
866, 72 N.D. 417. 

Tax statute 

IT.S.-^ity of Springfield ▼. U. S., C 
C.A.Mass., 99 P.2d 860, certiorari 
denied C$ty of Springfield v. U. S., 

59 S.Ct. 592, 306 U.S. 650, 83 Ii.Ed. 

1049. 

3.10 U.S.—Shapiro v. U. S.. N.T., 68 
S.Ct. 1876, 835 U.S. 1, 92 L..Ed. 1787, 
rehearing denied 69 S.Ct. 9, 335 U. 

S. 836, 93 L.Ed. 388. 

3.16 U.S.—Shapiro v. U. S., supra. 

4. US.—Texas Bmp. Ins. Ass*n v. 

Pelt, aCJLTex., 150 F.2d 227, 160 

A. L..R. 931. 

Frye & Co. v. Vierhus, D.C.Wash., 

12 P.Supp. 597. 

U S. v. Metzdorf, D.dMont., 262 
P. 933. 

Ala.—Bogers v. Wells, 113 So. 624, 

216 Ala. 614. 

Arlz.—State Tax Commission v. Shat- 
tuck, 38 P.2d 631, 44 Ariz. 379. 

Cal.—^Leo v. Board of Medical Exam¬ 
iners, 97 P.2d 1046, 36 Cal.App.2d 
490. 

Fla—State ex reL Watson v. Hurl- 
bert, 20 So.3d 693, 155 Fla. 531— 

Coen V. Uee, 156 So. 747, 116 Fla 
215—^Seaboard Air Line Ry. Co. 

V. Watson. 137 So. 719, 103 Fla 477, 
appeal dismissed 53 S.Ct. 32, 287 
US. 86, 77 UBd. 180, 86 A.L.,R. 174 
—State V. Rose, 122 So. 225, 97 
Fla 710—Hiers v. Mitchell, 116 So. 

81, 95 Fla 346—^Florida East Coast 
Ry. Co. V. State, 83 So. 708, 79 
Fla 66. 

Idaho.—Garrett Transfer & Storage 
Co. V. Pfost, 33 P.2d 743, 64 Idaho 
676—Williams v. Baldridge, 284 P. 

203, 48 Idaho 618. 

IlL—Joel V. Bennett, 116 N.B. 6, 276 
IlL 637. 

Ind.-^Klink v. State ex reL Budd, 194 
N.B. 862, 207 ind. 628, 99 A.L,.R; 317 
—Public Service Commission of In-. 
diana v. City of La Porte, 193 N. 

B. 668, 207 Ind. 462—State v. -Roc- 
ca, 181 N.B. 158, 204 Ind. 198— 

State V. Rocca 180 N.B. 677, 204 
Ind. 198—^Zoercher v. ALgler,-172 N. 

B. 907, 202 Ind. 214, 70 AUR. 1232. 

Iowa—State v. Martin, 280 N.W.' 640, 

210 Iowa 207. 

Mich.—People ex reL Daugherty v. 

Holschuh, 209 N.W. 158, 235 Mich. 

272, followed in People^ ex rel. 

Dougherty v. Hlldebrandt, 209^ N^W. 

160, 236 Mich. 278. . . 


16 C.J.S. 

tion,^ and must be construed in. its most favorable 
light and the statute and constitutional provi¬ 
sions must be read together and so harmonized, or 
reconciled, as to give effect to both when this can.be 
consistently done,^ Also, statutory enactments must 
be construed, .if possible, so as to avoid infringing 


Miss.—Sandford v. Dixie Const. Co., 
128 So. 887,, 157 Miss. 626—Thomp¬ 
son V. Box, 112 So. 597, 147 Miss. 1. 
Mo.—^Neil V. Independent Realty Co., 
298 S.W. 363, 317 Mo. 1235, A 
L.R. 660. 

Roberts v. Kaemmerer, 287 S.W. 
1057, 220 Mo.App. 582. 

N.H.—Goodrich Falls Electric . Co. v. 

Howard, 171 A 761, 86 N.H. 512. . 
N.Y.—People V. Ryan, 248 N.Y.S. 644, 
230 App.Div. 262. 

Amalgamated Housing Corp. v. 
Kelly, 82 N.Y.S.2d 677, 193 Misc. 
961, 

Ohio.—Hopkins v. Kissinger, 166 N. 

B. 916, 31 Ohio App. 229. 

OkL—Campbell v. Cornish, 22 P.2d 
68, 163 OkL 213. 

Pa.—Commonwealth v. Benn, 181 A 
258, 284 Pa. 421. 

Wash.—State v. Northern Pac. Ry. 
Co., 48 P.2d 931. 183 Wash. 83, af¬ 
firmed 66 S.Ct. 622, 297 US. 403, 
80 L.Ed. 760, 105 ALuR. 1, followed 
in State v. Great Northern Ry. Co., 
48 P.2d 938, 183 Wash. 6$?, affirmed 
66 S.Ct 622, . 297 US. 408, 80 L.Bd. 
760, 106 ALi.R. 1 and Pacific Tele¬ 
phone & Telegraph Coy v. Tax Com¬ 
mission of Washington, ^ 48 P.2d 
938, 183 Wash. 697, 698, afiOrmed 56 
S.Ct. 622, 297 US. 403, 80 L.Bd. 760, 
106 AL.R. 1. 

Wis.—State ex rel. Sullivan v. Dam- 
mann. 277 N.W. 687, 227 Wis. 72. 
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4.5 US.—^Homell Ice & Cold Stqr- 
age Co. V. U S., D.C.N.Y., 32 F. 
Supp. 468. 

5. US.—^Russian Yolunteer Fleet v. 
U S.. CLCL, 61 S,Ct.’229, .252 US. 
481, 76 UBd; 473—Phelps v. U S., 
CLCL, 47 S.Ct. 611, 274 US. 341. 
.71 UBd. 1083—^Bro.wn v. Walker, 
Pa. 16 S.Ct. 644, 161 US. 691, 40 
UEd, 819. 

U S. V. Brandenburg, C.C.AN.J., 
144. F.2d 666, .164 AUR. 1160. 
Madden v. Truckaway C6ri>., D. 

C. Mlnn., 46 P.Supp. 702rTr-Flemlng 

V. Cudahy Packing: Co.,- D.C.CaL,' 
41 F.Supp.;910. . . 

Ala—Glass V. Prudential Ins. Co. of 
• America 22 So.2d 13, 246 Ala 579— 
Goodman v. Carroll, 87 So. 368, 
206 Ala SOS-rCaylor v. ^ate, 121 
S6. 9, 23 AlaApV 1, certiorari de¬ 
nied 121 So. 12, 219 Ala 12^ 

Arlz.—Frye v. South Phoenix Volun¬ 
teer Fire Co.; 224 P.2d.-661,. 71 
Ariz. < 168—rRoberts v; Spray, , 223 
P.2d 808, 71 Arlz. 60. 

Cal.—Ocean Industries v. Superior 
Court.. of i California *. in and i lor 

374.; 


Santa Cruz County, 252 P. 722, 200 
Cal. 235. , 

DAmico V, Brock, 264 .P.2d 120, 
122 Cal.App.2d 63—^In re HarUs Ba¬ 
tata 236 P.2d 891, 107 Cal.App.2d 
58—Pacific Gas, Electric ,Co. v. 
Meore, 98 P. 2 d 819, 87 Cal.App.2d 
91—Stephenson v. • Unemployment 
Reserves Commission of California 
, 9-2 P.2d 931, 84 Cal.App:2d 19— 
City of Stockton v. Frisble & Latta 
270 P. 270, 93 CaLApp. 277. 

Colo.—Cooper Motors v* Board of 
County Corners of Jackson County, 
279 P.2d 686 - 7 Ginsberg V. Centen¬ 
nial Turf Club, Inc., 261 P.2d 92$, 
126 Colo. 471—^Hilts Vf.Markey, 122 
P. 394, 62 Colo. 382.. 

Conn—^Blakeslee v. Board of Water 
Com*rs of City of Hartford, 139 A 
106, 106 Conn. 642. .. 

D.C-—Philadelphia Co. v. Securities 
smd Exchange Commission, 175 P. 
2d 808, 84 US.App.b.C. .78, vacated 
, on other grounds 69 S.Ct 1047, 337 
US. 901, 93 L.Bd. 1716. 

Fla—Stansell v. Marlin, 14 So.2d 892, 
163 Fla A21—State v. Apalachicola 
Northern R. Co.,* 8 $ So. 310, 81 Fla 
394. 

Ga—Tripp v. Martin, 79 S.B. 2 d 621, 
210 Ga 284. 

Ind.—State v. Clements, 22 NjE.2d 
819, 215 Ind. 666 .^ / 

Ky.—^Foster v. Goodpaster, 161 S.W. 
2d 626, 290 Ky. '410, 140 AD.R 1044 
—^E^scal. Court of jPendleton Coun¬ 
ty V. Pendleton County Board of 
Education, 42 aw.2d 886 , 240 Ky. 
689—Campbell v. Commonwealth, 
17 S.W.2d 227, 229 Ky. 264, 68 A 
LuR. 982. ^ 

Mich.—^In re Watsoni, .291 N.W. 652, 
298 Mich. 263. 

Miss.—Quinn v. City of McComb, 53 
S6.2d 479, 212 Misa 780—Kexmlng- 
ton-Saenger TheatresJ v. State-ex 
reL District Attorney, 18 So.2d 483, 
196 Miss. 841, 158.AL.R. 883— 

. Grant v. Montgomeiy, 6 So.2d 491, 
193 Miss. 176. 

Mo:—state ex reL 3EL Newton Mc- 
, Dowell, Inc., vl Sml^ 67 S.W.2d 
60, 884 Mo. 653-^tate v. Shelby. 64 
S.W.2d 269, 883 Mo. 1086. , 

N.Y.—^Thompson v.’ Wallin,, 96 N.Y. 

S.2d 784, 276. App.Div. 463, affirmed 
. g6. N.B.2d.806, .301 N.Y. .476, dis¬ 
missed 7,2 S.CL 92, 842 US. 301, 96 
UEd.: 607. 

N.D.—State ex reL Raus<^ v. Amera¬ 
da, Petroleum :Co(rp«: 43., N-W.2d 14, 
78 N.D. 247—Corpus Jlqls quoted 
, '.la.First Nat Hapk;V. Bovey,, Shute 
^ Jacksoa 191 N.W. ,766, m; 49 
: .N.D.:4jyL,>.. .; .. 
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or vioiatmg’ constitutional rights,privileges, 
and miinunities.^4® 

If a statute is susceptible of two constructions, 
one of which will render it constitutional and the 
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other of which will render it unconstitutional in 
whole or in part, or raise grave and doubtful con¬ 
stitutional questions, the court will adopt that con¬ 
struction of the statute which, without doing vio- 


Ohlo.—state ex rel. Harbage v/ Fer¬ 
guson, 86 K.B.2d 500, 68 Ohio App. 
189, appeal dismissed 87 N.B.2d 
644, 138 Ohio St. 617. 

Okl.—^Lahoma Oil Co. v. State Indus¬ 
trial Commission of Oklahomst, 176 
p. 836, 71 Okl. 160, 16 aLl..R 817. 
fl:C.—State V. Brown, 182 S.B. 838, 
178 S.C. 294, app^l dismissed 
Brown v. State of South Carolina, 
66 S.Ct 750, 298 U.S. 639, 80 L. 
Bd. 1872—State v. Wilson, 161 S. 
B. 104, 162 S.C. 418, 81 A.L..R. 680 
—^Hildebrand v. High School Dist. 
No. 82, 136 S.B. 767, 138 S.C. 445. 
Tex.—^Kearse ▼. Kearse,' ConcuApp., 
276 S.W. 690. 

Johnson v. Moody, Clv.App., 104 
S.W.2d 683, error dismissed. 

Va—Blake v. Marshall,- 148 S.B. 789, 
152 Va 616. 

Wash.—State ex reL Northern Pac. 
Ry. Co. V. Henneford, 99 P.2d 616, 3 
Wash.2d 48. 

Wis.—State v. Langlade County. 
Creamery Co.. 218 N:W- 664, 198 
Wis. 113. 

Wyo.—State v. Ross, 228 P. 636, 31 
Wyo. 600. . . 
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Is the duty of this court to 
reconcile legislative acts with con¬ 
stitutional provisions, if possible.*’ 
Ohio.—^Belden v. Union Central Life 
Ina Co., 66 N.B.2d 629, 635, 148 
Ohio'St. 329, appeal dismissed 65 
S.Ct. 129, 828 U.S. 674, 89 L.Bd. 
548, and Koplin v. Ohio Nat. Life 
Ins. Co., 66 act 136, 328 U.S. 674, 
89 L.Bd. 648. 

’’This court • . . will adopt a 
sympathetic attitude toward the va¬ 
lidity of all legislation so far as it 
can be reconciled with constitution¬ 
al limitationa** 

Ohio.—^Hoffman v. Knollman,-20 N.B. 
2d 221, 226, 135 Ohio St 170. 

Harmony wltii state and federal ^n- 
stitotions 

ac—Jones V. Prudential Ins. Co., 
42 S:E.2d 331, 210 S.a 264. 

Ambiguous statute 
Every effort should be made to con¬ 
strue language of ambigruous stat-> 
ute In harmony; with constitutional- 
provisions. 

N.T.—^People ex reL Atlantic; Gulf & 
Pacific Co. V. Miller, .17 N.Y.S.2d 
; 202, 178 Misa 897, 

Rvery reasonable mode of reconoUia- 
tiott . , 

Until every reasonable mode, of 
Teconcil^tion of stotute with. con¬ 
stitution . has been' resorted - to and 
reconciliation has been ]^ouhd Impps- 
:Bible, the statute will be upheld," 


N.T.—In re Fay, 62 N.B.2d 97, 291 
N.T. 198. 

Peters v. New York City Housing 
Authority, 128 N.Y.S.2d 224, modi¬ 
fied on other grounds 128 N.Y.S.2d 
. 712, 283 App.Dlv. 801, reversed on 
other grounds 121 N.B.2d 629, 307 
N.Y. .619. 

Tropp- V. Knickerbocker Village, 
122 N.Y.S.2d 860. 205 Misc. 200, af¬ 
firmed 135 N.Y.S,2d 618, 284 App. 
Div. 936—Suppus v. Bradley, 101 
lT.Y.S.2d 667, affirmed 105 N.Y.S.2d 
48, 278 App.Div. 337. 

Ordinary canons of construction 
Court will cozistrue a statute so as 
to make it harmonize with consti¬ 
tution if this can be done without 
doing violence to terms of statute 
or constitution and ordinary Canons 
of construction. 

Ala—^Board of Education of Choctaw 
County v; Kennedy, 65 So.2d 611, 
266 Ala 478—In re Opinion of the 
Justices, 86 So.2d 480, 261 Ala 96 
—Almon V. Morgan County, 16 So. 
' 2d 511, 245 Ala 241. 

Xaimltattons on legislative power 
In construing legislative enact¬ 
ments, court must adopt a construc¬ 
tion, If possible, which will harmon¬ 
ize them with constitutional limita¬ 
tions on legislative power. 

CaL—Leo V. Board of Medical Exam¬ 
iners, 97 P.2d 1046, 86 Cal.App.2d 
490. 

Xieglslatlve intent not clear 

Where the legislative intent in the 
enactment of statute is not clear, 
such a reasonable construction of the 
statute as will render it harmoni¬ 
ous with constitutional restrictions 
should be adopted. 

Ga—Cook V. Cobb, 88 S.E.2d 366, 72 

I OaApp. 160. 

Acts of congress 

U.S.—Ex parte Sentner, D.C.Mo., 94 
F.Supp. 77—^LeBaron v. Printing 
Specialties and Paper Converters 
Union, Local 388, AFL, D.C.Cal., 76 
F.Supp. 678, affirmed, C.A, 171 F. 
2d 331, certiorari dismissed 69 S.Ct. 
884.-836 U.S. 949, 93 LuEd. 1105— 
Draeger Shipping Co. v. Crowley, 
D.C.N.Y., 49 F.Supp. 215. 

D.C^—L. B. Wilson, Inc., v. Federal 
Communications Commission, i70 
F.2d 798, 83 U.S.App.I).a 176. 

Setked oonstmotlon of oonstitutional 
right 

Act shovld be construed in har¬ 
mony, with rather than as attempt 
to alter,, the settled construction of a 
constitutional right. 

U.S.—U, S. V. 17,280 Acres of Land, 
More or Less, Situate in Saunders 
" County, X>.C.Neb.. 67 F.Supp. Y45. 
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Statute promoting public welfare 
CaL—City of Stockton v. Frisbie & 
Latta, 270 P. 270, 93 CaLApp. 277. 
Policy Indicated by constitution 
Statute, if reasonably possible, 
must be construed to harmonize with 
public policy Indicated by constitu¬ 
tion. 

Miss.—^Money v. Wood, 118 So. 367, 
162 Miss. 17. 

Bight to Jury trial preserved 
Where the language of a statute Is 
not conclusive to the contrary, it is 
the judicial duty so to .construe it as 
not to conflict with the constitutional 
right of trial by jury. 

Ala—Goodman v. Carroll, 87 So. 368, 
205 Ala 306. 

Tex.—^Johnson v. Moody, Civ.App., 
104 S.W.2d 688, error dismissed. 
Bestriotions in orlminal statute 
’’Restrictions found in the acts of 
the Legislature intended to preserve 
and protect individuals in their rights 
under the Constitution will not be so 
construed as to thwart the purpose 
of the enactment.” 

Tex.—^Hufiter v. State, 299 S.W. 437, 
439, 108 Tex.Cr. 142. 

5A Ill—^Meadowmoor Dairies v. 

j Milk Wagon Drivers* Union of Chi- 
! cago. No. 763, 21 N.B.2d 808, 371 
Ill. 877, affirmed 61 S.Ct. 662, 812 
U.S. 287, 86 L.Bd. 836, 182 AL.R. 
1206, rehearing denied 61 S.Ct. 803, 
312 U.S. 716, 85 L.Ed. 1146. 

N.Y.—People ex rel. Morriale v. Bran¬ 
ham, 62 N.B:2d 881, 291 N.Y. 312, 
adhered to 64 N.E.2d 331, 292 N.Y. 
127. 

Utah.—Allen v. Trueman, 110 P.2d 
366, 100 Utah 86. 

Statutes enacted under police power 
Ill.—^People V. Brown, 96 N.E.2d 888, 
407 Ill. 666. 

Regulations for stockholder’s deriva¬ 
tive actions 

Formulation of regulations for 
stockholder’s derivative actions is a 
matter manifestly appropriate for 
state legislation, and such legislation 
must be upheld as long as no consti¬ 
tutional rights axe invaded. 

CaL—Hogan v. Ingold, 243 P.2d 1, 88 
CaL2d 802, 82 AL.R.2d 834. 
Deviations firom accepted procedure 
Federal government has burden of 
afiTrmatively justifying before courts 
aU deviations from accepted proce¬ 
dure which deprive individuals of 
substantial rights. 

U.S.—Parker v. Lester, D.C.Cal., 112 
F.Supp. 433. 

5.10 Utah.—Allen v. Trueman, 116 
P.2d 865, 100 Utah 86. 

5bl5 Utah.—Allen v. Trueman; supra 
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lence to the fair meaning of language employed f by the legislature therein, will render it valid,® and 


O. U.S.—Chippewa Indians of Min¬ 
nesota V. U. S., Ct-Cl., 57 S.Ct 82.6, 
301 US. 368, 81 LuEd. 1156, rehear¬ 
ing: denied 58 S.Ct. 3, 302 U.S. 772, 
82 Li.Ed. 699—Anniston Mfgr. Co. 
V. Davis, Ala., 67 S.Ct. 816, 301 U. 

S. 837, 81 L.Ed. 1443, rehearing: de¬ 
nied 68 S.Ct. 3, 302 U.S. 772, 82 
DEd. 699—National Labor Rela¬ 
tions Board V. Jones & Langrhlln 
Steel Corporation, 67 S.Ct. 615, 301 
U.S. 1, 81 L.Ed. 893, 108 A.L.R. 
1362—Hopkins Federal Savingrs & 
Loan Ass*n v. Cleary, Wls., 66 S.Ct 
235, 296 U.S. 316, 80 L.Ed. 251, 100 
A.L.R. 1403—Northern Building: & 
Loan A88*n v. Cleary, Wis., 56 S. 
Ct. 236, 296 U.S. 315, 80 L.Ed. 251, 
100 A.L.R. 1403—Reliance Build¬ 
ing: & Loan Ass’n v. Cleary, Wis., 
56 S.Ct. 235, 296 U.S. 316, 80 L.Ed. 
261, 100 A.L.R. 1403—Missouri Pac. 

R. Co. V. Boone, “Mo., 46 S.Ct. 341, 
270 U.S. 466, 70 L.Ed. 688—South 
Utah Mines & Smelters v. Beaver 
County, Utah, 43 S.Ct 677, 262 U. 

S. 825, 67 L.Ed. 1004—^Arkansas 
Natural Gas Co. v. Airkansas Rail¬ 
road Commission, Ark., 43 S.Ct 
387, 261 U.S. 379, *67 L.Ed. 705— 
State of Texas v. Eastern Texas 
R. Co., Tex.. 42 S.Ct 281, 258 U.S. 
204, 66 L.Ed. 666—Carey v. State 
of South Dakota, 39 S.Ct 403, 250 

U. S. 118, 63 L.Ed. 886. 

U. S. V. Weisenbloom, C.C.A.N. 

T. , 168 F.2d 698—Marx v. U. S., C. 
CA.Cal., 96 P.2d 204—^National 
Labor Relations Board v. Carlisle 
Lumber Co., aCA., 94 P.2d 138, 
certiorari denied 68 S.Ct 1046, 304 

U. S. 675, 82 L.Ed. 1639—Edwards 

V. U. S., C.C.A.CaL, 91 P.2d 767— 
Shell Pipe Line Co. v. Robinson, 
C.aA.OkL, 66 F.2d 861—U. S. v. 
Cordy, D.CMd., 58 P,2d 1013— 
Corpaa Juris CLQoted in. Western 
Distributing: Co. v. Public Service 
Commission of State of Kansas, D. 
C.Kan., 58 R2d 239. 241—^Lewis 

V. White, D.C.Mass., 56 F.2d 390, 
appeal dismissed, C.C.A., White v. 
Lewis, dl P.2d 1046—^Piedmont & 

N. Ry. Co. V. Query, D.C.S.C., 66 
F.2d 172—J. H. McLeaish & Co. v. 
Binford, D.C.Tex., 52 P.2d 737— 
Sproles V. Binford, D.C.Tex., 62 P. 
2d 730—Oreg:on-Washing:ton R. & 
Nav. Co. V. U. S., D.C.Or., 47 P. 
2d 260, affirmed Interstate Com¬ 
merce Commission v. Oreg:on- 
Washing:ton R & Nav. Co., 63 S.Ct 
266, 288 U.S. 14, 77 L.Bd. 688— 
Martinez v. People of Porto Rico, 

O. CA-Porto Rlcow 46 P.2d 427— 
Fisher v. Brucker, D.C.Mich., 41 P. 
2d 774, appeal dismissed Brucker 
V. Fisher, C.CAl., 49 P.2a 759— 
Ketcham v. State of Iowa, C.C.A. 
Iowa, 41 P.2d 38—^Bridg:eport Irr. 
Dist V. U. S., C.C.A.Neb., 40 F. 
2d 827, certiorari denied 51 S.Ct 


74. 282 U.S. 866, 75 L.Ed. 766— 
Davis V. Hutchinson, C.C.A.Alas- 
ka, 36 F.2d 309—^National Saving:s 
& Loan Ass*n v. Gillis, D.C.Idaho, 
36 P.2d 336, reversed on other 
grounds Vermont Loan & Trust 
Co. v. Gillis, 51 S.Ct 19. 282 U.S. 
796, 76 L.Bd. 717, and New World 
Life Ins. Co. v. Gillis. 51 S.Ct 19, 
282 U.S. 796, 76 L.Ed. 717—Com¬ 
missioner of Internal Revenue v. 
Girard Trust Co., CCA.. 35 P.2d 
343—Chlcagro. M.. St P. & P. R. 
Co. V. U. S., D.C.I11.. 33 P.2d 682, 
affirmed U. S. v. Chicag:o, M., St P. 
& P. R. Co. V. U. S., 51 S.Ct. 159, 
282 U.S. 811, 75 L.Ed. 859-~Benson 
V. Crowell, D.C.Ala.. 88 P.2d 137, 
supplemented 38 F.2d 306, and af¬ 
firmed, C.C.Al., Crowell v. Benson, 
45 F.2d 66, affirmed 52 S.Ct. 285, 
285 U.S. 22, 7*6 L.Bd. 698—Tyler 
V. U. S.. D.C.Md., 28 F.2d 887, re¬ 
versed on other grrounds, C.CA», U. 
S. V. Tyler, 33 P.2d 724, affirmed 
60 S.Ct. 866, 281 US. 497, 74 L. 
Ed. 991. 69 A.L.R. 768—Frost v. 
Corporation Commission of Okla¬ 
homa., D.C.Okl., 26 F.2d 508, revers¬ 
ed on other grounds 49 S.Ct 235, 
278 US. 615, 73 L.Bd. 483—Amer- 
ican-La Prance Plre Eng:lne Co. v. 
Riordan, C.C.A.N.T., 6 P.2d 964. 

New Am. Library of World Lit¬ 
erature V. Allen, D.C.C 0 I 0 ., 114 P. 
Supp. 823—Currency Services v. 
Matthews, D.C.Wis., 90 P.Supp. 40 
—Spector Motor Service v, . Mc-^ 
Laugrhlin, D.C.Conn., 47 P.Supp. 
671, reversed on other grounds, C. 
C.A., Spector Motor Service v. 
Walsh, 139 P.2d 809, vacated on' 
other grounds 66 S.Ct 162, 323 U 
S. 101, 89 L.Bd. 101—U. S. y. 
Weil, D.CA.rk., 46 P.Supp. 323— 
Wayne County Court W.Va., v. 
Louisa & Port Gay Bridg:e Co., D. 
C. W.Va., 46 P.Supp. l” ‘ I n re Los 
Ang:eles Lumber Products Co., D. 

C. Cal., 45 P.Supp. 77—Alleg:heny 
County V. Maryland Cas. Co., D.C. 
Pa., 82 P.Supp. 297—^In re Chilton 

D. C.C 0 I 0 ., 16 P.Supp. 14—S. Buchs- 
baum & Co. v. Beman, D.C.Ill., 14 
P.Supp. 444—Consolidated Gas 
Utilities Corporation v. Thompson. 
D.C.Tex., 14 P.Supp. 818—^In re, 
Reichert D.C,Ky., 13 P.Supp. 1— 
Larabee Flour Mills Co. v. Nee, D. 

C. Mo., 12 P.Supp. 395, cause re¬ 
manded, C.C.A., 31 P.2d 623—^Na¬ 
tional Accounting: Co. v. Dorman, 

D. C.Ky., 11 P.Supp. 872, affirmed 
55 S.Ct 885, 296 US. 718, 79 L.Bd. 
1673—^Acken v. New York Title & 
Mortg:ag:e Co., D.C.N.T., 9 P.Supp. 
621—Doherty v. McAullffe, D.C. 
Mass., 7 P.Supp. 49, vacated on 
other grounds, C.CAu, 74 P.2d 800, 
certiorari denied McAullffe v. Do¬ 
herty, 65 S.Ct 689, 294 US. 730, 79 
L.Ed. 1260—Canadian River Gas 
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Co. V. Terrell, D.C.Tex., 4 P.Supp. 
S22 —Safe Deposit & Trust Co. of 
Baltimore v. Talt, D.C.Md., 8 p. 
Supp. 562—Six Cos. v. Stinson, D. 

C. Nev., 2 P.Supp. 689. 

Corpus Juris cited In Colorado 
Power Co. v. Halderman, D.C.C 0 I 0 ., 
296 P. 178, 183—U. S. v. Maresca, 

D. C.N.Y., 266 P. 713—U S. v. Metz- 
dorf, D.CMont, 262 P. 933—Gu^el 
V. New Orleans Nat Bank, La., 239 
P. 676, 152 C.C.A. 610. 

Ala.—Norton v. Lusk, 26 So.2d 849, 
248 Ala, 110—Gl^s v. Prudential 
Ins. Co. of America, 22 So.2d 13, 
246 Ala. 679—^Alabama State Fed¬ 
eration of Labor v. McAdory, 13 
So.2d 810, 246 Ala. 1, certiorari dis¬ 
missed 65 S.Ct 1884, 326 US. 450, 
89 L.Ed. 1725—Johnson v. State 
ex rel. City of Birming:ham, 17 So, 
2d 662, 245 Ala. 499—City of Bir^ 
mlng:ham v. Home Ins. Co., 198 So, 
716, 240 Ala. 196—State v. 

195 So. 448^ 239 Ala 848—^Blach & 
Sons V. Hawkins, 189 So. 726, 238 
Ala 172—Board of Education of 
Jefferson County v. State ex reL. 
Carmichael, 187 So. 414, 237 Ala 
484—Swalley v. Jefferson County. 
181 So. 916, 286 Ala 699—McCalk 
V. Automatic Voting: Mach. Cor¬ 
poration, 180 So. >695, 126 Ala 10* 
—^Henry v. McCormack Bros. Mo¬ 
tor Car Co., 167 So, 266, 232 Ala. 
196—^Jefferson. County v. Busby, 
148 So. 411, 226 Ala 293, answer 
conformed to 148 So. 415, 26 A la 
App. 449—Standard Oil Co. of Ken^ 
tucky V. Limestone County. 124 So, 
523, 220 Ala 231—^Henry v. State 
ex rel. Armstrong:, 117 So. 633, 218 
• Ala 78—^Henry v. State ex rel. 
Hartfield, 117 So. 626, 218 Ala 71 
—State ex rel. Montgomery v. Mer¬ 
rill, 117 So. 478, 218 Ala 149— 
Reynolds v. Collier, 85 So. 465, 204 
Ala 38—^Wilkinson v. Stiles, 76 So,. 
45, 200 Ala 279. 

Alaska—^Territory of Alaska by OK 
son V. Hawkins. 9 Alaska 678-^- 
Territory v. Northern Commercial 
Co., 6 Alaska 754. 

Ariz,—^Prye v. South Phoenix VoK 
unteer Fire Co., 224 P.2d 661, 71, 
Ariz. 163—Roberts v. Spray, 223: 

P.2d 808, 71 Ariz. 60—State v.. 
Borah, 76 P.2d 757, 51 Ariz. 818, 
116 A.L.R. 264—^Prideauz v. Proh-. 
miller, 56 P.2d •628, 47 Ariz. 847—- 
White V. Larkins, 47 P.2d 421, 46, 
Ariz. 60—Crane v. Prohmlller, 45 
P.2d 966, 45 Ariz. 490—Stewart r. 
Robertson. 40 P.2d 979, 45 Ariz, 148. 
—Oglesby v. Pacific Finance Cor¬ 
poration of California, 38 P.2d 646«.. 
44 Ariz. 449^—^Maricopa County v. 
Equitable Life Assur. Soc. of U 
S., 28 P.2d 821, 42 Arlz.-^ 669. 

ALTk.—^Mann v. McCarroll, 180 S.W, 
2d 721. 198 Ark. 628—Ark-Ash. 
Lumber Co. v. Pride & Fairley, 258.. 
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S.W. 835* 162 Ark. 236—Wimberly 
V. Boad Improvement Dlst. No. 7 
in Polk CJounity, 266 S.W. 668, 161 
Ark. 79—^Booe v. Sims, 216 S.W. 
659, 139 Ark. 696. 

—^Palermo v. Stockton Theatres, 

195 P.2d 1, 32 Cal.2d 68—^People v. 
One 1941 Ford 8 Stake Truck, Bn- 

No. 99T370053, license No. P 
3410, 169 P.2d 641, 26 Oal.2d 603— 
Shealor v, City of Lodi, 146 P,2d 
674, 28 CaL2d 647—^l^iller v. Munic¬ 
ipal Court of City., of Los Angeles, 
142 P.2d 29T, 22 Cal.2d 818—Rainey 
V. Michel. 67 P.2d 932, 6 Cal.2d 259, 

106 A.L.B. 148—^Los Angeles Coun¬ 
ty y. Legg, 65 P.2d 206, 6 Cal.2d 
849—Jeffreys v. Point Richmond 
Canal & Land Co., 260 P. 648, 202 
CaL 290—Cuthbert v. Woodman, 

196 P. 678. 186 CaL 48. 

D’Amico V. Brock, 264 P.2d 120, 

122 CAL.2d 63—People v. One 1960 
Mercury Sedan, Bngine No. 6 OLA 
40896M, 1950 License No. 29B9130. 
254 P.2d 666, 116 Cal.App.,2d. 746 
—^In re Hart’s Bstate, 236 P.2d 891, 

107 CaLApp.2d 68—Rhode Istod 
Ins. Co, V. Downey, 209 P.2d 72, 
reheard 212 P.2d 966, 96 Cal.App. 
2d 220—Franklin v. Peterson, 197 
P.2d 788, 87 Cal.App.2d 727—Ed¬ 
wards V. City of Los ALngeles, 119 
P,2d 370, 40 CaLApp.2d 62—^Pacific 
Gas & Electric Co. v. Moore, 98 P. 
2d 819, 87 Cai.App.2d 91—Ex parte 
La BeUe^ 98 P.2d 778, 87 Cal.App. 
2d 82—^Montgomery v. Board of 
Administration of City Employees’ 
Retirement System of San Diego, 
93 P.2d 1046, 34 CaLApp.2d 614, 
rehearing denied 94 P.2d 610, 34 
CaLApp.2d 614—Wiggins v. Pa¬ 
cific Indemnity Co., 26 P.2d 898, 
134 CaLApp. 828— Beard v. State 
Board of Embalmers and Funeral 
Directors, 295 P. 1062, 111 CaLApp. 
669—Chilson v. Jerome, 288 P. 862, 
102 Cal.App. 686—Ex parte Flesh- 
er, 252 P. 1067, 81 Cal.App. 128— 
Ex parte Washer, 248 P. 1068, 78 
CaLApp. 769—San Gabriel County 
Water Dist. v. Richardson, 228 P. 

. 1065, 68 CaLApp. 297—Comstock v. 
Davis, 186 P. 380, 44 Cal.App. 275. 

Jacobs V. Sprague, 280 P.2d 919, 
131 Cal.App.2d Supp. 885—Credit 
Bureau of San Diego v. Johnson, 
142 P.2d 963, 61 CaLApp.2d Supp. 
834—People v. Smith, 92 P.2d 1039, 
36 CaLApp.2d Supp. 748— People v. 
Steel, 92 P.2d 815, S5 Cal.App.2d 
Supp. 748. 

Oolo.-T-Ginsberg v. Centennial Turf 
Club, Inc., 261 P.2d 926, 126 Colo. 
^71—Champlin Refining Co. v. 
Cruse, 178 P.^d 213, 116 Colo. 829-- 
People ex reL Park Reservoir Co. 
V. Hlnderlider, 67 P.2d 894, 98 Colo. 
606—^Ludlow V. People, 19 P.2d 210, 
92 Colo. 196—^EZimble v. People, 19 
P.2d 208, 92 Colo. 197—Bushnell v. 

" People, 19 P.2d 197, 92 Colo. 174— 
Chicago, B. & Q. R. Co. V, School 


, Dist. No. 1 in Tuma County, 165 
P. 260, 63 Colo. 169. 

Del.—State v. Hobson, 88 A.2d 846, 7 
Terry 381—^Reese v. Hartnett, 73 
A.2d 782, 6 Terry 321, reversed on 
other grounds 75 A.2d 266, 6 Ter¬ 
ry 448—^United Clgar-Whalen 
Stores Corp. v. Delaware Liquor 
Commission, 16 A.2d 442, 2 Terry 
74. 

Collison V. State ex reL Green. 
2 A.2d 97, 9 W.W.Harr. 460, 119 

A. L.R. 1422—^Fouracre v. "V^te, 
102 A. 186, 7 Boyce 23. 

D.C.—^Duehay v. Acacia Mut Life 
Ins. Co., 105 F.2d 768, 70 App.D.C. 
145, 124 A.L.R. 1268—Barry v. 

Hall, 98 P.2d 222. 68 App.D.C. 860. 

White V. Reid, D.C., 126 P.Supp. 
647—Slim Olson. Inc., v. National 
Enforcement Commission, D.C., 118 
P.Supp. 861— A. & M. Brand Realty 
Corp. V. Woods, D.C., 98 P.Supp. 
716—^National Bulk Carriers, Inc. 
V. Warren. D.C., 82 P.Supp. 611— 
American Eagle Fire Ins. Co. v. 
Jordan, 67 P.Supp. 76, reversed on 
other grounds 169 P.2d 281, 83 H. 
S.App.D.C. 192. 

Moore v. Coates, Mun.App., 40 A. 
2d 68. 

Pla.—^Boynton v. State, 64 So.2d 636 
—^Dorsett v. Overstreet, 18 So. 2d 
759, 164 Pla. 566, 165 A.L.R. 228— 
Ball V. Branch. 16 So.2d 624, 154 
Fla 67—Ex parte White, 178 So. 
876, 131 Pla 83—Therrell v. Smith, 
168 So. 394, 124 Pla 211—Ther¬ 
rell V. Smith, 168 So. 389, 124 Fla 
197—Gray v. Central Florida Lum¬ 
ber Co., 140 So. 320, 104 Fla 446, 
rehearing denied 141 So. 604, 104 
Pla 446, and certiorari denied Cen¬ 
tral Florida Lumber Co. v. Gray, 
53 S.CL 84, 287 XJ.S. 634, 77 L.Bd. 
649—State ex reL Davis v. Rose, 
122 So. 225, 97 Pla 710—Hiers v. 
Mitchell, 116 So. 81, 96 Pla 846— 
State V. Apalachicola Northern R. 
Co„ 88 So. 810, 81 Pla 384—In re 
Seven Barrels of Wine, 83 So. 627, 
79 Pla 1—^Langford v. Odom, 81 
So. 469, 77 Pla 282. 

Qa—Glustrom v. State, 68 S.E.2d 
684, 206 Ga 734—Tyler v. Hulet, 
36 S.E.2d 368, 199 Ga 845—^Thomas 
V. Board of Com'rs of Chattooga 
County, 25 S.E.2d 647, 196 Ga 10— 
DeJamette v. Hospital Authority 
of Albany, 23 S.B,2d 716, 195 Ga 
189—^Federal Deposit Ins. Corp. v. 
Beasley, 20 S.E.2d 23, 198 Ga 727 
—Sumter County v. Allen, 17 S.E. 
2d 667, 193 Ga 171—Head v. Cig- 
' arette Sales Co., 4 S.E.2d^ 203, 188 
Ga 452—^Board of Education and 
Orphanage for Bibb County v. 
State Board of Education, 197 S. 

B. 261, 186 Ga 200—City of New- 
nan v. Atlanta Laundries, 162 S. 
B. 497, 174 Ga 99, 87 A.L.R. 607, 
appeal dismissed Atlanta Laun¬ 
dries V. City of Newnan, 62 S.Ct 
496, 286 U.S; 626. 76 L.Bd. 1269— 

' Blackshear Mfg. Co. y. Talmadga 


161 S.E. 266. 178 Ga 703—Palmer 
V. State, 160 SB. 637* 173 Ga 636 
—Chason v. O'NeaL 124 S.B. 619, 
158 Ga 726—Stewart v. Cart¬ 
wright, 118 S.E. 869, 156 Ga 192— 
Ployd County v. Salmon, 106 S. 
E. 280, 161 Ga 313, conformed to 
107 S.E. 91, 26 GaApp. 682. 

Hawaii—Godhold v. Manibog, 36 
Hawaii 206—^Pan ALmerican Air¬ 
ways Co, V. G^odbold, 36 Hawaii 
170. 

Idaho.—^Independent School Dist. No. 
6 in Twin PWls County v. Com¬ 
mon School Dist. No. 88 in Twin 
Palls County, 131 P.2d 786, 64 
Idaho 808—^Big Wood Canal Co. v. 
Unemplo 3 rment Compensation Divi¬ 
sion of Industrial Accident Board, 
126 P.2d 15, 63 Idaho 785—State v. 
Peterson, 97 P.2d 603, 61 Idaho 60 
—^Idaho Gold Dredging Co. v. Bald- 
erston, 78 P.2d 105, 68 Idaho 692— 
Robison V. Enklng, 69 P.2d 603, 68 
Idaho 24.. 

Ill.—^People ex reL Gregg v. Tau- 
chen, 112 N.E.2d 94, 415 Ill. 91— 
People ex reL Dolan v. Dusher, 104 
N.B.2d 776, 411 Ill. 636—People ex 
rel. Royal v. Cain, 101 N.E.2d 74, 
410 Ill. 39—^People v. Deatherage, 
81 N.E.2d 681, 401 Ill. 25—People 
V. Robinson, 24 N.B.2d 876, 372 
Ill. 503—^Hunt Drainage Dist. v. 
Schwerer, 18 N.B.2d 787, 869 Ill. 
830—^Illinois Zinc Co. v. Industrial 
Commission. 9 N.E.2d 212, 866 IlL 
480—Punke v. Village of Elliott, 6 
N.E.2d 389, 364 111. 604—People ex 
reL Rice v. Wilson Oil Co., 4 N.B. 
2d 847, 364 IlL 406, 107 A.L.R. 1600 
—Illinois Bell Telephone Co. v. 
Ames, 4 N.B.2d 494, 864 IlL 862— 
People V. Clampitt. 200 N.EL 832, 
862 IlL 684—^People ex rel. Barrett 
V. Union Bank & Trust Co., 199 
N.E. 272, 362 IlL 164, 104 A.L.R. 
1090—Boshuizen v. Thompson & 
Taylor Co., 196 N.B. 625, 360 IlL 
160—^Kingston v. Old Nat. Bank of 
Centralia, 194 N.E. 213, 369 Ill. 192 
—Great United Mut. Ben. Ass’n v. 
Palmer, 193 N.B. 146, 368 IlL 276— 
People V. Board of Education of 
City of Chicago, 182 NB. 465, 349 
Dl. 390—^People v. Monroe, 182 N. 
B. 439, 849 IlL 270, 85 A.L.R. 606— 
Bjork V. Salford. 164 N.B. 699, 333 
HI. 366, 61 A.L.R. 661—People v. 
James, 159 N.E. 194, 328 IlL 262— 
Hanover Fire Ins. Co. v. Harding, 
168 N.B. 849, 327 IlL 590—People v. 
Chicago, B. & Q. R. Co., 154 N.E. 
468, 328 IlL 636—Italia America 
Shipping Corporation v. Nelson. 
164 N.B. 198, 323 IlL 427—People 
V, Williams. 131 N.B. 270, 298 IlL 
86 — Joel V. Bennett, 116 N.B. 6, 276 
Ill. 637. 

. People V. Hogan, 267 IlLApp. 206, 
transferred, see 167 N.E. 18, 336 
IlL 468. 

Ind.—^Indiana Dept, of Revenue In¬ 
heritance Tax Division v. Calla¬ 
way’s Estate, 110 N.E.3d 908, 233 
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Ind. 1—Department of Public Wel¬ 
fare of Allen County v. PotthofC. 
44 N.E.2d 494, 220 Ind. 574—Miles 
V. Department of Treasury, 199 IT. 
H. 372; 209 Ind. 172, 101 A.L..II. 
1359, appeal dismissed Miles v. De¬ 
partment of Treasury of State of 
Indiana, 56 S.Ct 750, 298 U.S. 640, 
80 L.Ed. 1872^Bollvar Tp. Board 
of Finance of Benton County v. 
Hawkins, 191 N.B. 158, 207 Ind, 
171, 96 Al.Li.R. 271—State v. Dearth, 
164 N.B. 489, 201 IncL 1—Shldeler 
V. Martin, 136 N.EL 1, 192 Ind. 674, 
rehearing overruled 187 N.E. 528, 

192 Ind. 674—Bhle v. State, 183 

N.B. 748, 191 Ind. 602—Humphry 
V. City Nat. Bank of Evansville, 
130 N.E. 278, 190 Ind. 293—Crlt- 
tenberger v. State Savings & Trust 
Co., 127 NJE. 662, 189 Ind. 411. 

EJwbank v. Tellow Cab Co., 149 
N.B. 667, 84 IndA.pp. 144—City of 
Indianapolis v. National City .Bank 
of Indianapolis, 148 N.B. 676, 80 
Ind.App, 677. 

Iowa.—Harris v. Board of Trustees 
of Green Bay Lievee & Drainage 
Dist. No. 2, Dee County, 69 N.W. 
2d 234, 244 Iowa 1169—Appleby v. 
Farmers State Bank of Dows, 66 
N.W.2d 917, 244 Iowa 288—Eysink 
V. Board of Siip'rs of Jasper Coun¬ 
ty, 296 N.W. 876, 229 Iowa 1240— 
Craven ▼. Bierring, 269 N.W. 801, 
222 Iowa 618—State v. Manning, 
269 N.W, 218, 220 Iowa 626—Am- 
bro Advertising Agency v. Speed- 
Way Mfg. Co., 238 N.W. 499. 211 
Iowa 276—^New York Life Ins. Co. 
V. Burbank.-216 N;W. .742, 209 

Iowa 199—City of Des Moines v. 
Manhattan Oil Co., 184 N.W. 823. 

193 Iowa 1096, 23 A.L.H. 1322. 
Kan.—^Richardson v. Kansas Soldiers* 

Compensation Board, 92 P.2d 114, 
160 Kan. 848—^Terrill v. Hoyt, 87 P. 
2d 238, 149 Kan. 61—State v. Board 
of Education of City of Topelwu 21 
P.2d 296, 187 Kan. 451—^Bailey v. 
Baldwin City, 240 P. 852, 119 Kan. 
605. 

Ky.—^Reeves v. Wright & Taylor, 220 
S.W.2d 1007, 810 Ky. 470—^Board of 
Registration Com*rs of^ City of 
Louisville v; Burton, 160 S.W.2d 4, 
284 Ky. 202—Martin v. Gage, 134 
S.W.2d 966, 281 Ky. 96, 126 A.L.R. 
449^—County Debt Commission v. 
Morgan Coimty, 130 - S.W.2d 779, 
279 Ky. 476—Burton v, Mayer, 118 
S.W.2d 161, 274 Ky. 245—Shannon 

V. Heringer, 111 S.W.2d 603, 271 
Ky. 248r-Ravltz v. Steurele, 77 S. 

W. 2d 860. 267 Ky. 108—Patterson 
V. Lawson, 76 S.W.2d 607, 265 Ky. 
781—Kenton St Campbell Benev. 
Burial Ass*n v. Quinn, 50 S.W.2d 
664, 244 Ky. 260—Petroleum Ex¬ 
ploration v. Superior Oil Corpora¬ 
tion, 24 S.W.2a 259, 232 Ky. 636— 
Gibson v. Commonwealth, 272 S.W, 
43, 209 Ky. 101—Hickman College 
Y. Colored Common School Dish A, 


66 S.W* 20. U1 Ky. 944, .28 Ky.L. 
1271. 

La.—Jackson y. Coxe, 23 So.2d 312, 
208 La.. ,71]5-7Corpns Juris Secun¬ 
dum cited in In re Interstate Trust 
&'Banking Co.. 16 So.2d 369, 371, 
, 204 ,La. 328—State ex rel. Porterle 
V. Smith, 166 So. 72, 184 La. 263— 
State V. Wilson & Co. of Louisiana, 
164 So. 636, 179 La. 648, appeal dis¬ 
missed Wilson & Co. of Louisiana 
-Y. State of Louisiana, 66 S.Ct. 78, 
293 U.S. 618, 79 L.Ed. 631—Sample 

V. Whitaker, 140 So. 86. 174 La. 245 
—^McIntyre v. Sovereign Camp W. 

O. W., 136 So. 865, 172 La. 810— 
Borden v. Louisiana State Board of 
Education, 123 So. 656, 168 La. 

. 1006,. 67 A.L.R. 1183—City of 

Shreveport v. Bayse, 117 So. 776, 
166 La. 689—Succession of Green¬ 
law, 86 So. ,786. 148 La. 255. 

State ex reL Huggett v. Mont¬ 
gomery, App., 167 So. 147—^Young 
Y. Reed, App., 167 So. 809—South¬ 
ern Coal Co. Y. R. & P. Const. Co., 
138 So. 491f 16 La.App. 213. 

Me.—In re Stubbs, 39 A.2d 863,, 141 
Me. 148, 166 A.L.R. 400—Hamilton 
Y. Portland State Pier Site Dist., 
112 A. 886, 120 Me. 16. 

Md.—^Barrett y. Clark, 64 A.2d 128, 
189 Md. 116, 173 A.L.R. 988—State 
_.y. Petrushansky, 36 A.2d 533, 188 
Md. 67—Robey v. Broersma, 29 A. 
2d 827, 181 Ind. 826, 146 A.L.R. 
687—Miller v. State, 198 A. 710, 
174 Md. 862—P^lett Co-operatiye 
Y. Tidewater LinM, 165 A. 313, 164 
Md. 406. . 

Mass.—Thurman <Y. Chicago, M. & St. 

P. Ry. Co., 151 N.H 63,, 264 Mass. 
669, 46 A.L.R. 663. 

Mich.—^Loose v. City of Battle Creek, 
14 N.W.2d 664, 809 Mich, 1—^Peo¬ 
ple V. Dublncu 8- N.W.2d Q9, 804 
Mich. 363, certiorari denied 63 S. 
Ct. 1331, 819 U.S. 706, 87 L.Bd. 
1716, rehearing denied 64 S.Ct. 31, 
820. U.S. 811, 38 L.Bd. 490—Sulli¬ 
van V. Michigan State Board of 
Dentistry. 256 N.W. 471, 268 Mich. 
427. 

Minn.—City of Duluth v. Northland 
Greyhound Lines, 62 N.W.2d 774, 
236 Minn. 260—State v. Suess, 62 N. 

W. 2d 409, 236 I^nn. 174—Hassler 
.Y, Engberg, ,48 N.W.2d 343, 233 

Minn. 487—State ex reL Pearson 
V. Probate Court.of Ramsey Coun¬ 
ty, 237 N.W. 297, 206 Minn, 646, 
affixed State of Minnesota ex reL 
Pearson -v. Probate Court of Ram¬ 
sey County, Minn., 60 S.Ct. 628, 
309 U.S. 270, 84 L.Bd. 744, 126 A. 
L.R. 630—North Shore Fish 
Freight Co. v- North Shore Busi¬ 
ness Men's Trucking Ass*n, 263 N. 

. W. 98. 193 Minn. 836., 

Miss;—Cozpiui Juris. Seoundum quot¬ 
ed at,length in Craig y. Mills,!.83 
So.2d 801, 804, 208 Miss. 692—State 
Y. RoeU, 7 So.2d 867, 192 Miss. 873 
—State V. Miller,. 109 So. 900, 144 
. Miss. . 614, reversed. on other 

278 . 


grounds .State of Mississippi, ^or 
use of Robertson v. Miller, 43 S.Ct. 
263. 276 US. 174, 72 L.Bd. 517— 
Shilling V. State, 1Q9 So. 737, 143 
Miss. 709—^Robinson v. State, 108 
So. 903, 148 Miss. 247—Miller v. 
State, 94 So. 706, 13,0 Miss. 664— 
State V. .Wheatley, 74 So. 427, 113 
Miss. 655. 

Mo.—State on . Inf. of . Dalton v. 
Metropolitan St Louis Sewer Dist., 
276 S.W.2d 225—Zinn v. City of 
Steelville, 173 S.W.2d 898, 361 Mo. 
413—State ox reL Webster Groves 
Sanitary Sewer Dist v. Smith, 115 
S.W.2d 816, 342 Mo.. 866—Automo¬ 
bile Gasoline Co. v. ‘ City of ,St. 
Louis, 82 S.W.2d 281, 826 Mo. 435 
—State ex reL Carpenter v. City 
of St Louis, 2 S.W.2^718. 818 Mo. 

. 870—State ex reL Sekyra v. 

SchmoU, 282 S.W. 702, 313 Mo. 693 
—Kusnetsky v. Security Ihe. Co., 
281 S.W. 47, 813 Mo. 148, 46 A 
-'L.R. 189—Stouffer v. Crawford, 248 
S.W. 681—Stack v: -General Baking 
I Co., £28 S.W. 89;, 283 Mo. 896— 
Weisberg v. Boatmen's Bank, 217 
S.W. 86, 280 Mo. 199. 

State V. Day-Brlto Lighting, 
App., 220 S.W.2d 782. 

Mont—City of Philipsburg: y. Por¬ 
ter, 190 P;:2d 676, 121 Mont 188^- 
Henderson v. City of Missoula, 79 
P,2d 647,. 113 A.L.R.^ ^‘1425—State 
ex roL City of Missoula y. Holmes, 
47 P.2d 624, ip6 Mont 266, 100 A 
' ' L.R. 581—^Rathbone v. State Board 
of Land Com'ra of Montana, 47 P. 
2d 47, 100 Mont 109—State ex rel. 
Plume Y. State Board of Education 
of Montanai, 34 P.2d 516, 97 Mont 
371—School Dist No. 18 of Pon¬ 
dera County V, Pondera County, 
297 P. 498, 89 Mont 342—State y. 
State Highway Commission, 296 P. 
1088, 89 Mont 206—State Y. Bran¬ 
non, 288 P. 202, 86 Mont 200, 67 

AL. B. 1020—Hale y. Coimty Treas- 
' urer of Mineral County, 266 P. 6, 

82 Mont 9$^—O^Licago, M. & St jP. 
Ry. Co. Y., Board of R^lroad 
Com'rs,' 247 P. 162, 76 Mont 305— 
State Y. Duncan, 219 P. 638, 68 
Mont 420—State v. Bowker, 206 P. 
961, 68 Mont 1—^tate y. Kahn, 182 
P. 107, 66 Mont 108. 

Neb.—Jensen Y. Omaha Public Pow¬ 
er Dist. 66 N.W.2d • 591, 169 Neb. 
277—^Peterson V. -Hancock, 64 N.W. 
2d 86, ‘ 166 Neb. 801—Beisner v. 
Cochran, 298 N.W. 289, *1S8 Neb. 
446—Nelsen v^ Tilley, 289 N.W. 
888, 187 Neb. 827. 126 AL.R. 729— 
Pierson v* Faulkner, 279 N.W. 313,' 
. 134 Neb. 866—State .ex reL Soren¬ 
sen V. State .IBank of Oxnahsu 261 N. 

W. 99, 126 Neb, 492-hCitlzen8* State 
Bank of :S,tratton V. Straver, 208 N. 
W. 632, 114 Neb. 667—peed v. 
Wellman, 193 N.W. 261, lib Neb. 

'•166., . 

Nev.—brr Ditch & Water. Co. v. 
Justice court , of Reno Tp., Washoe 
County, 173 P.2<1. 568, 64 Nev. 138. 
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state, r: Cox, 18 A.24 91 

N’.H. 187, affirmed Cox v. State of 
ITew Hampshire, 61 S.Ct. 762, 312 
tr.S. 569; 6^ L;.Bd. 1049, 183 A.Ii. 
R. l896-^arvl6 r. Town of Clare¬ 
mont, 139 lA. 747, 83 N.H. 176— 
Haselton v. Interstate Stage Lines, 
133 A. 451, 82 N.H. 327, 47' A.L.R. 
218—State v. Lapointe, >123 A. 692,' 
81 K.H; 227, 81 A.L.R. 1212. 
j.—^New Jersey Realty Title Ina. 
Oo. v; Division of Tax Appeals, 60 
‘ A.2d 266, 137 N.J.Law 444, reversed 
on other girotmds 64 A.2d 841, 1 
N. j. 49*6, reversed On other grounds 
70 S.Ct. 413, 838 XT.S.,666. 94.L.Bd. 
439 —O'Banner v. Pendlebury, 163 

A. 494, 107 N.J.Law 246—^McCarthy 
V. Walter, 162 A. 175,. 107 N.J.Law 
223, reversed on other grounds 156 
A. 772, 108 N.J.Law 282.. 

Cohen V. Metropolitan Life Ina 
Co., 19 A,2d 332, 129 N.J:.Eq. 289— 
Rodgers v. Cressman, .130 A. 17, 93 
N.J.Bq. 209—durtis 'A Hill Gravel 
“ & Sand Co.,v. State ^Highway Com¬ 
mission, 111 A. 16, 91 3Sr.J.Ejq. 421. 

Camp No. 62 i>atriotic Order of 
Americiuis v. City of Camden, 17 

A. 2d 566,'“ 19 N.J.Misa 116. 

N.M.— Fowler v. Corlett, 244 P.2d 

1122, 66 N,|d. 4?[0—^In re Santil- 
lanes,. 138 P.2d 60.3, .47 N.M. 140—. 
State ex reL Attorney General v. 
State Tax Commission, 68 P.2d 
1204, 40 N.M. 299—State v. Bldodt, 
267 P. 66, 33 N.M. 347—^Aheytia v. 
Gibbons. Garage of Magdalena, 195 
P. 616, 26 N,M. 62,2—State v. Hall, 
168 P. 716. 28 N.Mi 422. 

N.T.—Kauffnian & Sons Saddlery 
Co. V. Miller, 80 N.B.2d 322, 298 N. 

T. 38—^People v.- Manctiso, 175 N. 

B. 177, 265 N.T, 463; 76 A.L.R. 614 
—Schieflelin v. Goldsmith, 170 N.B. 
905, 263 N.T, 243. 68 A.L.R. 1376— 
Matthews v. Matthews, 147 N.B. 
287, 240 N.T. 28, 88 A.L.R.. 1079— 
In re McAneny, 184 N.B. 187, 232 N. 
Y. 877—People ex rel. Postal. Tele- 
^ph-Cable Co. v. State Board of 
Tax Com'rs, 120 N.B. 192, 224 N, 
Y. 167, rehearing denied 121 N.B. 
885, 224 N.Y. 601—People v. Terry, 

.. 14 N.B. 816, 108 N.Y.- 1, 28 Wkly. 
Dig. 121—Geraty v. Reed, 78 N. 
Y. 64. 

Bauer v. Lovelace, 70 N.Y.S.2d 
336, 272' App.Dlv. 820^Weller v. 
Dry Dock *Sav. Inst., 17 N.Y.S.2d 
' 192,'268 App.Div. 681, affirmed 29 
N.W.2d 938, 284 N.Y. 680—In re 
MoUenhauer** Will, 18 N.Y.S.2d 
619, 267 App.Div. 286—Dnioh Free 
School List. No. 8, Town of Rye, 
Westcheiker County v. Town of 
Rye, 10 N.Y.S:2d‘iSS,-266 App.Div.. 
456, affiimed 2P N.B.2d 681, 286 N. 
Y. 469. 

County Lighting Co. v. 
Maltbie, 280 ’ N.Y.S. 560, -244 App. 

' Dlv.; 476—People v. Ameiicah' Sor 
cialist ^oa,' 195 N.Y.S. 801, 202 App. 
Div. 640. ’ " * • . 


Hill V. Board of Bd. of Central 
School Dist. No. 2 of Towns of 
Glenville, Schenectady County, 140 
N.Y.S.2d 868, '207 Misc. 736—Rob- 
binsoh V. Broome County, 87 N.Y. 
S.2d 601, 195 Mlsc. 24, affirmed 93 
N.T.S.2d 662. 276 App.Div. 69, af¬ 
firmed 98 N.B.2d 77, 301 N.Y. 524— 
Amalgamated Housing Corp. v. 
Kelly. 82 N.Y.S.2d 677. 193 Misc. 
961—^People on Inf. of Barker v. 
Blkin, 80 N.Y.S.2d 626, 19$ Misc. 
188—United Dye Worka v. Scifo, 
76 N.Y.S.2d ‘690, 190 Misc. 969— 
Du Mond V. Walsh, 72 -N.Y.S.2d 
642, 189 Misc. 676—In re Watson’s 
Bstate, 66 N.Y.B.2d 443, 185 Misc. 
736—Isensee v. Long island Motion 
Picture Co., 64 N.Y.S.2d 666, 184 
Mlsa 626—Noel 'Associates v. Mer^ 
rill, 68 N.T.S.2d 148, 184 Misc. 646 
—^People V. Pershaec, 15 N.Y.S.2d 
'215, 172 Misc. 824—^People ex rel. 
Moses V. Adams, 14 N.Y.S.2d 780, 
•1T2 Misc. 143-^Brdderick v. Wein- 
^er, 298 N.Y.S. 689. 161 Misc. 820, 
reversed bn other grounds 1 N.T. 
S.2d 813, 263 App.Div. 213, affirm¬ 
ed 16 N.B.2d 387, 278 N.Y. 419— 
Thomson v. Blllott 278 N.Y.S. 898, 
162 Misc. 188—In re Davison’s Es¬ 
tate, 244 N.Y.S. 616, 137 Misc. 862, 
affirmed 268 N.Y.S. 42, 236 App.Div. 
’684—^People v. Kozanowski," 233 N. 
Y.S. 706, 136 Misc. 353—Bronx 
Parkway Commission v. Hylan,- 
198 N.Y.S. 271, 119 Misc. 786; af¬ 
firmed 200 N.Y.S. 916, 206 App.Div. 
688, affirmed 142 N.B. 297, 236 N.T. 
693—Syracuse & S. R. Co. v. City of 
Syracuse, 183 N.Y.S. 757, 113 Misc. 
28-^eventy-Bighth St. & Broad¬ 
way Co. V. Rosenbaum, 182 N.Y.S. 
605, 111 Misc. 677. 

People V. Baxter, 32 N.Y.S.2d 
820, motion denied 82 N.Y.S.2d 326, 
86 N.T.S.2d 1020. 178 Misc. 626, ap¬ 
peal dismissed 37 N.Y.S.2d 489. 
N.a—Nesbitt v. GiU. 41 S.R2d 646, 
227 N.O. 174, affirmed 68 S.Ct. 61, 
832 U.S. 749, 92 L.Bd. 886—State v. 
Lueders, 200 S.B. 22, 214 N.C. 668 
—State V. Williams. 182 S.E. 711, 
209 N.C. 67—Stedman v. City of 
. Winston-Salem. 167 S.B. 818, 204 
N.C, 208—State v. Casey, 161 S,B. 
81, 201 N.C, 620—Glenn v. Board of 
Com’rs of Durham County, 159 S.B. 
439. 201 N.C. 283—Bank of Davie 
y. Sprinkle, 104 S.B. 477, 180 N.C. 
680—Commissioners of Johnson 
County. V. Lacy,. 98 S.B. 482, 174 N. 

C. 141, 2 A.L.R. 726. 

N.D.—Lapland v. Steams; 54 N.W. 
2d 748—State ex rel. Graham v. 
Hail, 15 N.W.2d 786, 73 N.D. 428— 
Northern States Power Co. v. 
Board of Railroad Com’rs, 298 N. 
W. 423, 71 N.D. 1—Marks v. City 
of Mandan, 296 N.W. 84, 70 N.D. 
484—Corpus 9u^ SMundiun cited 
in' Murray v. MutSchelknaus, 291 
* N.W. 118, 124, 70 N.D. i—Royal v. 
Aubdi; 287 N.W. 608,'69 ND. 419-^ 

* Btate ox reL Bchroth v. Borge^'283 

'379 


N.W. 621, 69 N.D. i^-SlAte v. Osen, 
27y N.W. 783, 67 N.D. 486—Wood 
V. Byrne, 282 N.W. 803, 60 N.D. 1 
—^McCarty v. Goodsman, 167 N.W. 
503, 89 N.D. 389. LlRjV. 1918F 160. 
Ohio.—Wilson v. Keimedy, 86 N.B. 2d 
722, 161 Ohio St 485—City of East 
Cleveland v. Bvatt, 62 N.B.2d 326, 
145 Ohio St '493—Federal Public 
Housing Authority v. Guckenberg- 
er, 65 N.B.2d 266, 148 Ohio St 261, 
reversed on other grounds City of 
Cleveland v. U. S., 66 S.Ct 280, 328 

U. S. 829, 89 L.Bd. 274—State ex rel. 
Mack V. Guckenberger, 89 N.B.2d 

' 840, 139 Ohio St 278, 189 A.L.R. 

728—Beward v. State ex rel. Kratt, 

195 N.B. 241, 129 Ohio St 296— 
State V. Blake, 169 N.B. 699, 121 
Ohio St 611—State V. Huwe, 137 
N.B. 167, 105 Ohio; St 304—State v. 
Zangerle, 184 N.B. 686, 103 Ohio 
St 666. 

’Anderson v. Industrial Commis¬ 
sion, 67 N.B.2d 620, 74 Ohio App. 
77—^Blakemore’v. Cinchihati Metro¬ 
politan Housing Authority, 67 N. 
B.2d 897. 74 Ohio App. 5. 

In re Columbus Metropolitan 
Housing Authority, ' 8 Ohio Supp. 1, 
affirmed Columbus Metropolitan 
Housing* Authority v. Thatcher, 42 
N.E.2d 437, 140 Ohio St 38. 

Hynicka v. Union Central Life 
Ins. Co., 4 Ohio N.P.,N.S., 297, af¬ 
firmed 6 Ohio N.P.,N.S., 266, 18 
Ohio Cir.Dec. 1. 

Oki.—Special Indem. Fund v. Dailey, 
272 P.2d 896—Oklahoma Tax Com¬ 
mission V. AllCOtt, 154 !P.2d 973, 

196 OkL 99—^Assocdated Industries 
of Oklahoma v. Industrial Welfare 
Commission, 90 P.2d 899, 185 Okl. 
177—Swindall v. State Election 
Board, 32 P.2d 691, 168 Okl. 97— 
Union Indemnity Oo. v. Baling, 26 
P.2d 217, 166 OkL 183—Town of 
Haskell v. Edmonds, 215 P. 629, 
90 Okl. 44—Ledegar v. Bockhoven, 
185 P. 1097, 77 Okl. 68. 

. Pruitt V. State, 288 P. 890, 47 
Okl.Cr. 834. 

Or.—Federal Cartridge Co^. v. Hel- 
strom, 2^6 P.2d 720, 202 Or. 667— 
Swift & Co. V. Peterson, 233 P.2d 
216, 192 Or. 97—City of Portland v. 
Goodwin. 210 P.2d 677, 187 Or. 409 
—^Behnke-Walker Business College 

V. Multnomah County, 146 P.2d 

614, 178 Or. 610—^Anderson v. 

Thomas, 26 P.2d 60, 144 Or. 572— 
Sullivan v. Mountain States Pow¬ 
er Co., 9 P.2d 1038, 139 Or. 282— 
Wadsworth v. Brigham, 266 P. 876, 
126 Or. 428-7*Bastem & Western 
Lumber Co. v. Patterson, 264 P. 
441, 124 Or. 112, 60 A.L.R. 628, 
appeal and error dismissed 49 S.Ct 
*184, 278 U.S. 681, 73 L.Bd. 618— 
Eastern & Western Lumber Co. v. 
Patterson, 258 P. 198, 124 Or. 112, 
60 A.L.R. 628, reheard 264 P. 441, 
124 Or. 112, 60 A.L.R: 528, and ap- 

- peal and errbr dismissed 49 S.Ct. 
184i’ 278 U.a 681, 78 L.Bd. 618— 
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City Of Pendleton v. TJmatUla Conn- Tex.—County School Trustees of School Trustees, Civ.App., 51 S.W. 
ty, 241 P* 979, 117 Or. 140—Camas Orange County v. District Trustees 2d 748, afflrmed Prosser Independ- 

Stage Co. V. Koaer, 209 P. 95, 104 of Prairfe, View Common School ent School Dlst. y. County School 

Or. 600, 26 A-L-R. 27. Dist. No. 8, 163 S.W.2d 484, 187 Trustees, Com.App., 68 S.W.2d 6— 

Evans v. West Norriton Tp. Tex. 125, answers to Questions con- Nelf v. Elgin, Clv.App., 270 S.W. 

Municipal Authority, 87 A.2d 474, formed to County School Trustees 878—^A B C Storage & Moving Co. 

870 Pa. 160—Fidellty-Philadelphia of Orange County v. District True- v. City of Houston. Civ.App.. 269 

Trust Co. V. Hines, 10 A.2d 653, 837 tees of Prairie View Common S.W. 882—^Pirst Texas Prudential 

Pa. 48—^Reeves v. Philadelphia School Dist. No. 8 of Orange Couri- Ins. Co. ▼. Smallwood, Civ.App., 

Suburban Water Co., 135 A. 862, ty, Civ.App., 164 S.W.2d 1007— 242 S.W. 498—White v. Pahring, 

287 Pa. 376, error denied 136 A. 626, Friedman v. Aonerican Surety Co. Clv.App., 212 S.W. 193, error re* 

288 Pa. 418—Commonwealth v. of New York, 161 S.W.2d 670, 187 fused—^Houston v. Gonzales Inde- 

Benn, 181 A. 258, 284 Fa. 421—Carr Tex. 149, answer to certified ques- pendent School Dist., Clv.App., 202 

v. ABItna Accident & Dlabllity Co., tion conformed to, Civ.App., 164 S.W. 968, modified on other 

106 A. 107, 268 Pa. 87. S.W.2d 669—Sharbfer v. Florence, grounds, ConouApp., 229 S.W. 467. 

Monroe Loan Soc. of Pa. v. Mor- 116 S.W.2d 604, 181 Tex. 841—^Hurt - Ex parte HAlsted, 182 S.W.2d 

ello, 51 A.2d 847, 160 Pa.Super. 418 v. Cooper, 110 S.W.2d 896, 180 Tex. 479, 147 Tex.Cr. 468—Fitzgerald v, 

—^Lehigh Nav. Coal Co. v. Pennsyl- 488, certified questions conformed State, 88 S.W.2d 329, 118 TexCr. 

vania Public Utility Commission, 1 to, Clv.App., 113 S.W.2d 929—State 61—Anderson v. State, 21 S.W.2d 

A.2d 540, 133 Pa.Super. 67—^Baran- v. Hogg, 72 S.W.2d 693, 128 Tex 499, 118 TexCr. 460. 

ovich V. Horwatt, 178 A- 676, 113 668—^Rhoads Drilling Co. v. AJl- Utah.—^Donahue v. Warner Bros, Pic- 

PaSuper. 467. red, 70 S.W.2d 576, 128 Tex 229— tures Distributing Corp., 272 P.2d 

Commonwealth v. Brdenhsim Camp v. Gulf Production Co., 61 177—Critchlow v, Monson, 181 P. 

Farms Co., Com.PL, 66 DauphCo. S.W.2d 778, 122 Tex 383—^Trustees 2d 794, 102 Utah 878—Norvllle v, 

17—Stephano Bros. v. Secretary of of Indei>endent School Dist of Cle- State Tax Commission, 97 P.2d 987, 

Revenue, Com.Pl., 64 DauphCo. bume v. Johnson County Demo- 98 Utah 170, 126 AuL.R. 1818— 

157 . cratlo Executive Committee, 62 S. . Salter v. Nelson, 89 P.2d 1061, 85 

Philippine—re Guarina, 24 Philip- W.2d 71, 122 Tex 48—^Empire Gas Utah 460—^Tlntlc Standard Min- 

pine 87. & Fuel Co. v. State, 47 S.W. 2d ing Co. v. Utah County, 15 P.2d 

R. L—Gardiner v. Kennelly, 89 AL.2d 266, 121 Tex 188—Northern Texas 683, 80 Utah 491—^The Best Foods 

835, 79 R.L 867—Powers v. City of Traction Co. v. Bryan, 294 S.W. v. Christensen, 285 P. 1001, 75 

Pawtucket 87 A2d 107, 79 R.I. 229 627, 116 Tex 479, answers to cei^ Utah 892—Jackson v, Bonneville 

—In re Opinion to the Governor, tifi^^ questions conformed to. Civ. Irr. Dist, 248 P. 107, 66 Utah 404 

6.3 A.2d 724, 76 R.L 64—AJlen v. App., 299 S.W. 325—^Maud v. Ter- —^Pleasant Grove City V, Holman, 

State Bd. of Veterinarians, 62 ^2d rell, 200 S.W. 375, 109 Tex 97. 202 P. 1096, 59 Utah 942—Leatham 

181, 72 R.I. 872—State v. Pay, 14 Stark v. Chaison, Com.App., 60 v. Reger, 182 P. 187, 64 Utah 491 
A.2d 799, 65 R.L 804—^Edwards v. S.W.2d 776—San Saba County Wa^ —Garfield Smelting Co. v. Indus- 

Cardarelll, 14 A.2d 698, 66 R.I. 286 ter Control and Improvement Dist trial Commission of Utah, 178 P. 

—In re Opinion to the Governor, No. 1 v. Sutton, Com.App., 12 S.W. 67, 58 Utah 188—State v. Barker, 

4 A.2d 369, 62 R.I, 146—In re Opln- 2d 184, 70 A.L.R. 1266—State v. 167 P. 262, 60 Utah 189. 

ion to the Governor, 198 A. 508, Pioneer Oil & Refining Co., Com. Vt—In re €k>rnell, 18 A.2d 151, 111 

68 R.L 486. App., 292 S.W. 869^City of Tyler Vt 454—Central Vermont Ry. v. 

S. D.—^Eteas V. Independent School v. Texas Employers' Ins. AlSs'u, Campbell, 192 A. 197, 108 Vt 610, 

Dist No. 1 of Yankton, 9 N.W.2d Com.App., 288 S.W. 409, rehearing HI A.L.R. 176. 

707, 69 S.D. 803—Corpus vToxUi dt- denied City of Tyler v. Texas Va.—Commonwealth ▼. Dodson, 11 
•d lx State V. Reeves, 184 N.W. Employers' Ins. Ass'n, 294 S.W. S.R2d 120, 176 Vau 281—Miller v. 

993, 997. 44 S.D. 668. 195—City of Waco v. Texas Life Commonwealth, 2 S.B.2d 348, 172 

Tenn.—Peterson v. Grissom, 260 S.W. Ins. Co.. ComuApp.. 248 S.W. 815— Va. 639—Hannabass v. Ryan, 180 

2d 3, 194 Texm. 26_Ddnathan v. Commlsdoners' Court of Lime- S.B. 416, 164 Va. 619—H. L. Carpel 

McMinn County, 218 S.W.2d 178, stone County v. Gaurrett ComAipp., of Richmofid, Inc., v. City of Rich- 

187 Tenn. 220—State ex reL Brown 286 S.W. 970, motion overruled mond, 176 S.E. 816, 162 Va. 833— 

V Qrosch, 162 S W 2d 239 177 Commissioners' Court of Limestone Bourne v. Board of Sup'rs of Hen- 

Tenn. 619—Rnoxte'nn’ Theatres v. County v. Garrett 288 S.W, 894. rico Cosunty, 172 -S.E. 246, 161 Va. 

McCanless, 161 S.W.2d 164, 177 Western Co. v. Sheppard, Civ. 

Tenn. 497—Johnson Freight Lines App., 181 S.W,2d 859, error refus- Va. 

V. Davis, 128 S.W.2d 820, 174 Tenn. ed—Copus v. Chom, Civ.App.,* 146 ® Jordan. 98 S.B. 24, 124 

61—^Tennessee Electric Power Co. S.W.2d 968, certified questions am- 

V. Mayor and Aldermen of Town of swered 160 S.W.2d 70, 186 Tex 209t VTash.—^Department of Labor and In- 

Payetteville, 114 S.W.2d 811—Sou- mandate conformed to, Clv.App., dustries v. Cook, 269 P.2d 962, 44 

kup v. Sell, 104 S.W.2d 830, 171 163 S.W.2d 498—City of Abilene Wash.2d 671—Casco Co. v. Public 

Tenn. 487, modified on other v. Fryar, Civ.App., 148 S.W.2d’ 664 Utility Dist No. 1 of Thurston 

grounds 106 S.W.2d 107, 171 Tenn. —Texas & P. Ry. Co. v. Railroad* County, 226 P,2d 235. 87 Wash.2d 

491—Texas Co. v. Fort 80 S.W.2d Commission, CIvJSlpp., 138 S.W.2d ^77—State ex rel. Department of 

668. 168 Tenn. 679—Nashville, C. & 927, reversed on other grounds. Finance, Budget and Business v. 

St L. Ry. V. Morgan, 24 S.W.2d 157 S.W.2d 622, 138 Tex 148—Clark Thurston County, 92 P.2d 284. 199 

898, 160 Tenn. Sid—S. M. Willlaju- v. Atlantic Pipe Line Co., CivJlpp., Wash. 898—State ex i^. Campbell 

son & Co. V. Shelton, 11 S.W.2d 184 S.W.2d 822. error refused— V Cas®» P.2d 24, 182 Wash. 384 

882, 168 Tenn. 166—Obion County Sportatorium, Inc., v. States Civ. —^Robb v. City of Tacoma, 28 P. 

V. Coulter, 284 S.W. 872, 163 'Tenn. App., 116 S.W.2d 483, error dls-. 827, 175 Wash. 680, 91 A.L.R. 

469—Consolidated Enterprises v. missed—^Isbill v. Stovall, Civ.App., I®!®* 

State, 268 S.W. 74, 160 Tenn. 148 92 S.W.2d 1067—Culver v. Smith W.Va.—Sinotms v. County Court of 

—Bank of Commerce & Trust. Co. Clv.App., 74 S;W.2d 754, error re>- BAnawha County, 61 S.E.2d 849, 184 

V. Senter, 260 S.W. 144, 149 Tenn. fused—Nail v. Mcpue, Civ.App., 66 . W.Va. 867—Damall Trucking Co. 

669—^Exum v. Griffis Newbem Co., S.W.2d 21—Prosper Independent v. Simpson, 12 S.E.2d 616, 122 W. 

280 S.W. 601, 144 Tenn. 289. School Dist v. Collin County Va. 656, appeal dismissed 61 S.Ct 

3,80 
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give effect to all of its provisions,7 or which will free j the other construction is c<pally reasonable,* or 
it from doubt as to its constitutionality,* even though | seems the more obvious,^* natural,and prefer- 


1121, 813 tr.S. 649, 86 Li.£3d. 1614— 
Eureka Pipe Lin® Co. v. Hallanaa, 
106 S.B. 606, 87 W.Va. 396. revers¬ 
ed on other srounds, 42 S.Ct. 101, 
267 TJ.S. 266. 66 llBd. 227, and 
United Fuel Gas Co. v. Hallanan, 
42 S.Ct. 106, 267 U.S. 277, -66 Li.Ed. 
234. 

_School Dlst. No. 3 of Town 

of Adams v. Callahan, 297 N.W. 
407, 237 Wis. 660 —In re Nieman’s 
Estate, 288 N.W. 462, 280 Wis. 23 
—State ex rel Wisconsin Devel¬ 
opment Authority v. Dammann, 280 
N.W. 698—Clam River Electric Co. 
V. Public Service Commission of { 
Wisconsin, 274 N.W. 140, 225 Wls. 
19 g —^in re Breidenbach, 252 N.W. i 
866, 214 Wis. 64—City of La Crosse 
y. Blbertson, 237 N.W. 99, 206 WiA 
207 —Jessner v. State, 281 N.W. 
634, 202 Wis. 184, 71 A.L.R. 1006— 
Minneapolis. St. P. & S. S. M. Ry. 
Co. V. Railroad Commission of 
Wisconsin, 197 N.W. 862, 188 Wls. 
47. 

12 C.J. p 788 note 1. 

Wyo.—<{ozpas Juris olted in State v. 
Langley, 84 P.2d .767, 778, 68 Wyo. 
832. 

Consfemotloii saving and not destroy¬ 
ing 

Of two possible constructions of 
statute, court should adopt the one 
which will save and not destroy.— 
Epstein V. Helvering, C.C.A.4, 120 F. 
2d 427. 

Oonstrootlon presumptively intended 
by legiBlattire 

U.S.—^Magnolia Petroleum Co. v. 
Carter Oil Co., C.A.6kl., 218 F.2d 
1, certiorkri denied State of Okl. 
ex reL Comers of the Land Office 
V. Magnolia Petroleum Co., 76 S.Ct. 

606, 849 U.S. 916, 99 L.Ed. - 

Mich.—^Lievense v. Michigan Unem- 
‘ ployment Compensation Commis¬ 
sion, 55 N.W.2d 867, 336 Mich. 839. 

Construction not raising oonstita- 
tional doubts 

U.S.—Hormel v. U. S., D.aN.T., 128 
F.Supp. 806. 

City charter 

Neb.—^Bridge v. City of Lincoln, 298 
N.W. 876, 188 Neb. 461. 

N.T.—^People ex rel. Powott Corp, v. 
Woodworth, 21 N.T.S.2d 785, 260 
App.Dlv. 168.' 

Buie inapplicable where no ambign-, 
ity 

While the principle is well estab¬ 
lished, it does not apply where there 
is no wblgulty in the language and 
it therefoif, needs no. construction. 
Ohio.—biddings V. Board of E^ of 
Jefferson County. School Dist., 98 
N.m2d 827, 156 Ohio St. 287. 


Construction nnUring act nondisexlm. 
inatory 

When statute in conflict with prior 
act and apparently discriminatory is 
capable of more than one construc¬ 
tion, courts should adopt construc¬ 
tion which will harmonize the two 
acts and make them nondiscrimina- 
tory and hence valid. 

Mont—Great Western Sugar Co. v. 
Mitchell, 174 P.2d 817, 119 Mont 
828. 

7. Cal.—^Franklin v. Peterson, 197 
. P.2d 788, 87 Cal.App.2d 727. 
Miss.—Craig v. Mills, 88 So.2d 801. 

208 Miss. 692. 

Tex.—Nalle v. Eaves, Com.App., 6 S. 
W.2d 600—City of Waco v. Texas 
Life Ins. Co., CozmApp., 248 S.W. 
816. 

ABC Storage & Moving Co. v. 
City of Houston, Civ.App., 269 S.W. 
882. 

8. U.S.—^National Liabor Relations 
Board V. Jones & Laughlin Steel 
Corporation, 57 S.Ct 616, 801 U.S. 
1, 81 L.Ed. 898, 108 A.L.R. 1352— 
Ann Arbor R, Co. v. U. S., Cal., 60 
S.Ct 444, 281 U.S. 658, 74 L.Ed. 
1098. 

National Labor Relations Board 
V. Carlisle Lumber Co., C.C.A. 
Wash., 94 P.2d 188, certiorari de¬ 
nied 68 S.Ct .l045, 804 U.S. 576, 82 
L.Ed. 1639—^Mather v. MacLaugh- 
lin, D.CPa., 57 P.2d 223. 

Cal.—^Franklin v. Peterson, 197 P.2d 
788, 87 CaLApp.2d 727—Pacific Gas 
ds Electric Co. v. Moore, 98 P.2d 
778, 87 CaJ.App.2d 91. 

Conn.—^Howe v. Civil Service Com¬ 
mission of City of Bridgeport, 20 
A,2d 397, 128 Conn. 86. 

D.C.—Consumers Union of U. S. v. 
Walker, 146 F.2d 83, 79 U.S.App. 
D.C. 229—^Duehay v. Acacia Mut. 
Life Ins. Co., 105 F.2d 768, 70 App. 
D.C. 145, 124 A.L.R. 1268. 

Fla.—Hiers v. Mitchell, 116 So. 81, 
96 Fla. 846. 

Idaho.-^ity of Idaho Falls v. Pfost, 
23 P.2d 246, 63 Idaho 247—Federal 
Land Bank of Spokane v. Stewart, 
272 P. 1029, 47 Idaho 161—Scottish 
American Mortg. Co. v. Minidoka 
County, 272 P. 498, 47 Idaho 88, 66 
A.L,R. 663. 

Ky.—^Fischer v. Grieb, 113 S.W.2d 
1189, 272 Ky. 166—Shannon v. Her- 
inger. 111 S,W.2d 608, 271 Ky. 248. 
Miss.—Craig v. Mills, 88 So.2d 801, 
208 Miss. 692. 

N.T.—J. & S. Operating Corp. v. 
Swire Applicmce Co., 86 N.T.S.2d 
164, 192 Misc. 713—^Amalgamated 
Housing Corp. v. Kelly, 82 N.Y.S.2d 
677, 193 Misc. 961—United Dye 
Works V. Scife, 76 N.T.S.2d 690, 190 
Misc. 969—^Noel Associates V; Mer- 
rUl, 6.3 N.Y.S.2d 148, 184 Miisc. 646. 
Peters v. New York City Hous- 
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Ing Authority, 128 N.T.S.2d 234, 
modified on other grounds 128 N.Y. 
S.2d 712, 283 App.Dlv. 801, reversed 
on other grounds 121 N.E.2d 629, 
807 N.Y. 619. 

N.D.—State v. Osen, 272 N.W. 783, 
67 N.D. 436—State v. Burleigh 
County, 212 N.W. 217, 56 N.D. 1. 
RI.—^In re Opinion to the Governor, 
198 A. 603, 68 R.L 486—In re Opin¬ 
ion to the Governor, 63 A.2d 784, 75 

R. I. 54. 

Tex.—^Trustees of Independent School 
Dist. of Cleburne v. Johnson Coun¬ 
ty Democratic Executive Commit¬ 
tee, 62 S.W-2d 71, 122 Tex. 48— 
Tom Green County v. Moody, 289 

S. W. 381, 116 Tex. 289. 

Utah.—Washington County v. State 
Tax Commission, 133 P.2d 664, 103 
Utah 73. 

Otheirwise stated 

Court having choice of construc¬ 
tions should proceed cautiously in 
adopting one inviting attack on stat¬ 
ute's constitutionality. 

RL—^Mooney v. Tuckerman, 144 A. 
891, 50 RL 87. 

9. Cal.—^Rhode Island Ins. Co. v. 
Downey, 209 P.2d 72, reheard 212 P. 
2d 965, 96 CaLApp.2d 220—Frank¬ 
lin V. Peterson, 197 P.2d 788, 87 Cal. 
App.2d 727. 

Miss.—Craig v. Mills, 83 So.2d 801, 
208 Miss. 692. 

N.Y.—^Robinson v. Broome County, 87 
N.Y.S.2d 501, 196 Misc. 24, affirmed 
98 N.Y.S.2d 662, 276 App.Div. 69, 
affirmed 93 N.E,2d 77. 301 N.Y. 524 
—Thomson v. Elliott, 278 N.Y.S. 
898, 152 Misa 188. 

RL—^In re Opinion to the Governor, 
193 A. 508, 58 RL 486. 

Tenn.—Obion County v. Coulter, 284 
. S.W. 872, 153 Tenn. 469. 

Arbitrary disortmlnatloii 
However, the law favors the more 
reasonable of two possible construc¬ 
tions of statute in determining 
whether it is unconstitutional as ar¬ 
bitrarily discriminating against cer¬ 
tain class. 

Cal.—Lelande v. Lowery, 167 P.2d 
639, 26 Cal.2d 224. 

10. Miss.—Craig v. Mills, 88 So. 2d 
801, 203 Miss. 692. 

Ohio.—^Hopkins v. Kissinger, 166 N. 
E. 916, 31 Ohio App. 229. 

Chambers v. Ohio Bureau of Un¬ 
employment Compensation, 15 Ohio 
Supp. 106. 

Tenn.—Obion County v. Coulter, 284 
S.W. 372, 153 Tenn. 469. 

Wis.—United Gas, Coke & Chemical 
Workers of America, Local 18, 
C.LO. V. Wisconsin Employment 
Relations Board, 88 N.W. 2d 692, 
266 Wis. 164. 

11. Alsu—State V. Inman, 195 So. 448, 
289 Ala. 848—^J. Blach & Sons' v. 
Hawkins, 189 So. 726, 238 Ala 172. 
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able,interpretation; but the court will not adopt * powers and to enact a valid effective statute, 
such construction if it is plain that the other con- Accordingly, where the language and provisions of 
Struction is required.^^*® the statute are broad enough to cover matters with¬ 

out, as well as within, the legitimate field p.f le^s- 
This general rule as to construction is based on lation, courts should, in; order to save the validity 

the presumption, stated in § 100 infra, that the leg- of the statute, construe it in a restricted manner as 

islature did not intend to violate the constitution, appl 3 ning only to ma.tter$ within the .power of the 

but intended to act within the scope of its lawful legislature,!^ unless , the statute clearly indicates a 


Hawaii.—^Pan American Airways Co. 
V. Godbold, 86 Hawaii 170. 

Miss.—Crais: v. Mills, 33 So.2d 801, 
208 Miss. 692: 

N.M.—^In re SantillcuieS, 138 P.2d 503, 
47 N.M. 140. 

Ohio.—^Hopkins v. Kissingrer, 166 N.H. 
916, 31 Ohio App. 229. 

Chambers v. Ohio Bureau of Un- 
emplojunent Compensation, 15. Ohio 
Supp. 106. 

Or.—Swift & Co. V. Peterson, 233 P. 
2d 216. 192 Or. 97. 

.Tenn.—Obion County v. Coulter, 284 
S.W. 372, 163 Tenn. 469. 

Wis.—^United Gas, Coke & Chemical 
Workera of America, Liocal 18, 
C.I.O. V. Wisconsin Employment 
Relations Board, 38 N,W.2d ,692— 
State ex rel. Wisconsin Develop- 

. ment Authority v. Dammann, .280 
N.W. 698, vacating 277 N.W. 278.. 

n2. Miss.-rCraig v. MiUs, 33 So.2d 
801, 203 Miss. 692. . 

N.J.—McCarthy v.. Walter, 152 A. 176, 
107 N.J.Law 223, reversed on other 
grounds 166 A. 772, 108 N.XLaW 
282. 

12.5 W.Va.—^Bennett v. Bennett, 62 
S.B.2d 273, 136 W.Va. 1. 

13. XJ.S.—Schuylkill Trust Co. v. 
Commonwealth of Pennsylvania, 
Pa.. 68 S.Ct 296, 302 U.S. 606, 82 
KEd. 892—U. S. v. Walter, Pla., 44 
S.Ct. 10, 268 U.S. 16, 68 L.Ed. 
137—South Utah Mines & Smelt¬ 
ers V. Beaver County, Utah, 48 S. 
Ct. 677, 262 U.S. 326, 67 L-Bd. 1004. 

Pfltzinger v. U. S. Civil Service 
Commission, D.C.N.J., 96 F.Supp. 1, 
aflarmed, CA.., 192 P.2d 934—^Robe¬ 
son V. Panelll, D.C.N.T., 94 P.Supp. 
62—rMintz V. Baldwin, D.C.N.Y,, 2 
F.Supp. 700, affirmed 63 S.Ct. 611, 
289 U.S. 846, 77 L.Bd. 1246. 

Schoborg v. U.. S., C.aA.B:y., 264 
F. 1, certiorari denied 40 S.Ct. 686, 
253 U.S. 494. 64 Ii.Bd. 1029 -t-U. S. 
V. Metzdorf, D.CMpnt., 262 F. 938. 

A.la.—Board of Education of Choctaw 
County V. Kennedy, 56 So.2d 611, 
266 Ala. 478. 

Ark.—^Logan v. State, 284 -S.W. 493, 
160 Ark. 486.«. 

•CaL-r-~Collina v. Riley, 162 Pi2d 169, 
24 CaL2d 912—Max Factor & Co. v. 
Kunsman, 66 P.2d 177, 6 Cal.2d 446, 
affirmed Kunsman v. r EAx Factor 
ds Co., 67 S.qt. 147, 299 U.S. 198, 81 
KEd. 122, 

Jacksoh V. City of Sahfa Monica, 
67 P.2d 226, IS CalApp.2(i 876. I 


Colo.—Deter v. City of Delta, 217 P. 
67, 73 Colo. 689. 

Fla.—Wright v. Board of Public In¬ 
struction of Sumter County, 48 So. 
2d 912—Smetal Corporation v. West 
Lake Inv. Co., 172 So. 68 , 126 Fla. 
695—^Riley v. I^awson, 148 So. 619, 
106 Fla. 621. 

Ga.—^Tripp v. Martin, 79 S.E.2d 621, 

210 Ga. 284—Tift v. Bush, 76 S.B. 
2d 806, 209 Ga. 769. 

Idaho.—Common School Dist. No. 2 
of Nez Perce County v. District No. 
1 of Nez Perce ‘County, 227 P.2d 
947, 71 Idaho 192—^Johnson v. Die- 
fendorf, 67 P.2d 1068, 56 Idaho 620 
—Hall V. Johnson, 27 P.2d 674, 

63 Idaho 667. . 

I 6 wa.-^Ambro Advertising Agency v.’ 

Speed-Way Mfg. Co., 233 N.W. 499, 

211 Iowa 276.-« 

Ky.—^Barker v. Steams Coal & Lum¬ 
ber Co., 162 .S.W.2d 963, 287 Ky.: 
340—^Petroleum Exploration v. Su¬ 
perior Oil Corporation, 24 S.W.2d 
259, 232 Ky. , 686 . 

Md.—Staley v. Safe Deposit & Trust 
Co. of Baltimore, 66 A.2d 144, 189 
Md. 447. 

Mass.—^Ferguson v. Commissioner of 
Corporations and Taxation, 66 N.B. 
2d 618, 316 Mass. 318-^Hutchins v. 
Commissioner of Corporations and 
Taxation, 172 N.E. 606, 272 Mass. 
422, 71 A.L,R. 677—Gillard’s Case, 
138 N.E. 384, 244 Mass. 47—Man¬ 
chester V. Popkin, 130 N.E. 62, 237 
Mass. 434. 

Miss.—Craig v. Mills, 83 So.2d 801, 
203 Miss. 692—Kennington-Saenger 
Theatres v. State ex rel. District 
Attorney, 18 So.2d 483, 196 Mlsa 
841, 163 A.D.R. 883—Grant v. Mont- 
gomeiT, 6 So.2d 491, 193 Miss. 176 
—Russell Ihv. Corporation v. Rus¬ 
sell, 182. Bo. 102 , 182. Miss. 386— 
Chassahoil v. City of Greenwood, 
148 So.-781, 166 Miss. 848, affirmed 

64 S.Ct. 641, 291 U.S. 584, 78 L.Bd. 
1004, rehearing denied 64 S.Ct. 627, 
292 U.S, 601, r 8 -l 4 .Bd. 1464—Money 

V. Wood, 118 So. 867, 162 Misa 17. 
N.H.—In re , Opinion of the Justices, 

190 A 801, 88 N.H. 600. . 

N.T.—Vandoweghe v. City of* New 
York-, 270 N.Y.S. 67.0, 160 Misc. 816, 
affirmed 276 N.Y.a 218, 242 App. 

. Dlv. 762. ; / . 

N.D.—^McCarty v. Goodsman, 167 N. 

W. 603, 39 N.D. 889, L.R.A1918F 
160. 

OkL—Royal BiMng Co. v. Oklahoma 
City, 75 P.2d 1106, 182 Okl. 46. 

3 ^ 


Or^—City of Portland v. 'Goodwin, 210 
P.2d 677, 187 Or. 409—Fullerton v. 
Lamm, 163 P.2d 941, 177 Or. 665, re¬ 
hearing denied 166 P.2d-63, 177 Or. 
'666—^Pacific Spruce Corporation v. 
Oregon Portlcmd Cement Co., 286 
P. 620, 133 Or. 223, 72 AL.R. 1607, 
rehearing denied 289 489, 133 

Or. 223, 72 AL.R. 1507—Leonard 
V. Bewail, 264 P. 463, 124 Or. 361. 
Pa-^rCommonwealth v. Schuylkill 
. Trust Co., 193 A. 638; 327 Pa. 127, 
affirmed Schuylkill Trust Co. v. 
Commonwealth of Pennsyli^ia, 58 
S.Ct. 296, 302 U.S, 606, 82 L.Bd. 
.392—^Fluke v. Lang, 128 A 663, 283 
Pa. 54. ^ 

Northern Pennsylvania Power Co. 

V. Pennsylvania Public Utility 
Commission, 200 A. 866, 182 pa 
Super. 17 8r ^revemed on other 
grounds 5 A2d 138, 838 Pa 266— 
Smith y.. Strieker, 186 A 369, 123 
PaSuper. 18L 

Tenn.—^Illinois Cent R. Co. v. City 
of Memphis. 110 S.W.2d 862, 21 
TehruApp. 327. 

Tex.-^orpu8 juris SeoniLdiiin cited 
in City of Waco v. Landlngham, 
157 S.W.2d 681, 688, 138 Tex. 166, 
answering certified: question 168 S. 

W. 2d 79—^Prudential Building & 
Loan Ass’n v. Shaw, 26 S.W.2d 168, 
119 Tex. 228, rehearing denied 27 
S.W.2d 167, 119 Tex. 228—Maud v. 
Terrell, 200 S.W. 376, 876, 109 Tex. 
97. 

Utah—Salter v.‘Nelson, 89 P.2d 1061, 

. 85 Utah 460. 

Vt—^In re Trustees of Village of 
.. Westminster, 187 A 519. 108 Vt 
852—Arthur A Bishop & Co. v. 
Thompson, 130 A 701, 99 Vt 17. 

Va—Savage v. Commonwealth, 147 
. S.E. 262, 152 Va: 992. 

Wash.—^Tonkolf v. Roche Fruit & 
Produce Co., 242 P. 8, 187 Wash. 
148. 

Wyd;—State V. Ross, 228 P. 686, 31 
Wyo. 600. 

12 CJ. p 790 note 4. 

Sxoeptloxi by necessary implloatton 
Cases to which a statute cannot 
constitutionally Api)ly axe to be re¬ 
garded as excepted by necessary Im¬ 
plication. ’ • . 

Pa—Commonwealth v. Schuylkill 
Tru^ Co.. 198 A 638; 827 PA 127, 
aftoned Schuylkill Trust Co, y. 
Commonwealth of Pennsylvania, 
68 S.Ct^ 296. 802 U.S. 606, 82^ L.Bd. 
392. • 
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different legisla^tive intention, in which case no such 
construction can be applied.^^ So, where a con¬ 
struction can be given an act which will render it 
constitutional, it will be adopted, even though it 
may eliminate a part of the act, if the remainder 
may be disassociated from the part eliminated and 
leave a sensible and complete law.i® 


CONSTITUnONAL LAW § 98 

As a consequence of the rule of construction fa¬ 
voring validity, the courts will not adopt • a 
strained,^® doubtful,restricted,"^* narrow,^*-* rig¬ 
id,^* strict,or literal*^ interpretation in order to 
condemn a statute or resolution as unconstitutional, 
nor may they change^^l or add to,** the wording of 
the statute, or resort to implication,** or iimuendo,*^ 


OoasMotioA raflloleiLt to cover case 
LanWuage In a statute, which is 
capable of a very broad or of a nar¬ 
rower construction, lAould receive 
the latter, where the former would 
or might make it unconstitutional, 
and where the latter is sufficient to 
reach the case before the court. 

XJ.S.—Schoborg v. U. S., C.C.A.Ky., 
264 P.* 1, certiorari denied 40 S.Ct 
686, 258 XJ.S. 494, 64 1029— 

Peltman v. XT. S., C.C.A.Ky., 264 P. 
1, certiorari denied 40 S.Ct. 686, 258 
XJ.S. 494. 64 L.!B3d. 1030—Kruse v. 
U. S., aaA.Ky., S64 P. 1, certio¬ 
rari denied 40 S.Ct. 586, 253 U.S. 
494, 64 LiMCL 1029. 

subjects or classes from 
operation 

Whiere a statute comprehends with¬ 
in Its general terms two or more sub¬ 
jects or classes, soine of which are 
within and some outside the juris¬ 
diction of the legislative power,- the 
courts, to sustain the law as to the 
class to which it should have been 
restricted, will exclude from opera¬ 
tion of the statute the subjects or 
classes ever which the state had no 
legislative Jurisdiction, subject to 
the condition that language of the 
statute permits sepamtion to be made 
without destroying the evident intent 
of the lawmakers.' 

m.— iHenrys v.'Raboln, 69 N.i!.2d 491, 

, 895 Ill. 118, 169 A.L.R. 927. 

14: XJ.S.—Tu Cong Eng v. Trinidad, 
Philippine, 46 S.Ct 619, 271 tJ.S. 
500, 70 L..Ed. 1059. 

Xia.—State ex rek Chess & Wymond 
Co. of Louisiana v. Grace, 176 So. 

. 825, 188 La. 129. 

Tex.—City of Waco v. Landlngham, 
167 S.W.2d 681, 188 Tex. 166. 

16. XJ.S.—^Buck V. Gibbs, D.C.Pla., 

84 P.Supp. 510, modified on other 
grounds 61 S.Ct. 962, 313 U.S. 387, 

85 L,Ed. 1416, 186 A.L.R. 1426. 

Pla—State v. Calhoun Coimty, 170 

So. 883, 126 meL 876. 

Mlnn.^—State v.. Minnesota Federal 
Savings & Loan Ass*n, 15 K.W.2d 
568, 218 Minn. 229. 

N.C.—State v. Barkley, 134 S.B. 454, 

, 192 N.C. 184. 

Okl.—^Bishop V. City of Tulsa^ 209 
P. 228, 21 OkkCr. 457, 27 A.L.R. 
10P8. 

Pa—Suermann v. Hadley,-193 A. 645, 
327 Pa 190—Commonwealth v. 
SohuylkUl TiiiBt do., 193 A. 688,' 
327 Pa' 127, afilrmed Schuylkill; 
Trust Co. V. Commonwealth :of 


Pennsylvania 68 S.Ct. 295, 302 U.S. 
606, 82 L.Bd. 392. 

12 C.J. p 790 note 7. 

Effect of partial invalidity generally 
see Statutes § 92. 

Presumption of oonstitutionality of 
remainder of act where part is held 
invalid see infra § 99. 

Elimination of surplusage 
Pla—Advispry Opinion to Governor, 
1 So.2d 636, 146 Pla 622. 

Frovlsloa held Inapplicable 
Mich.—Chrysler Corp. v. Smith, 298 
N.W. 87, 297 Mich.. 438, 186 A.L.R. 
900. 

16. Ky.—Dei>artment of Finance v. 
Dishman, 183 S.W.2d 540, 298 Ey. 
545, 166 A.L.R, 1429— Booth v. City 
of Owensboro, 122 aw.2d 118, 276 
Ky. 491. 

Tenn.—Carter v. Beeler, 219 S.W.2d 
196, 188 Tenn. 328—^Hunter v. Con¬ 
ner,. 277 S.W. 71, 162 Tenn. 268. 
Tex.—^Independent School . Uist. v. 
Lowe,. Clv,App., 10 S.W.2d 743— 
Lowery v. English, Civ.App., 299 a 
W. 47.8. 

12 C.jr. p 790 note 12. 

Avoidance of oonstitutlonai oaes^on 
. or doubt. 

(1) Where to reach the constitu¬ 
tional issue Would require straining | 
of ‘ language the duty of the' court 
is plainly to avoid the constitutional 
question. 

U.S.—In re Ullman, B.C.N'.Y., 128 P. 
Supp. 617, affirmed, C.A., 221 P.2d 
760, certiorari granted 76 S.Ct 882. 

(2) Words may be strained in the 
candid service of avoiding a serious 
constitutional doubt. 

U.S.—U. a V. Rumely, App.D.C., 73 
act. 648, 346 U.S. 41, 97 L.Bd. 770. 

tn re. Ullman, D.C.N.T., 128 P. 
Supp. 617, affirmed, C.A., 221 P.2d 
760, certiorari granted 76 S.Ct. 882. 
Common-sense construction 
If common-sense construction of 
statute demonstrates that there Was 
no legislative usurpation of i^wer 
prohibited by constitulilon, statute 
will not be struck down as unconsti¬ 
tutional. 

N.Y.—^Mancuso v. Board of Education 
of Schenectady City School Dist, 

. . 142 ]Sr.Y.a2d 428, 207 Misa 703, 
affirmed 128 N.B.2d 422, 309 N.Y. 
726. 

17. N.Y.—Gilbert El. R. Co. v. Kob- 
be, 70 N.Y. 361, 8 Abb.N.Cas. 434 
—^Kerrigan v. Force, ,68 N.Y. 381. 

S.C.—^Hay v. Leonard, 46 B.E.2d 663, 
212 S.a 81._: ■ - i 

383 


la N.D.—state v. Wallace, 187 N. 

W. 728, 48 N:D. 808. 
las Ky.—Department of Finance v. 
Dishman, 183 S.W.2d 640, 298 Ky. 
546, 166 A.L.R. 1429. 

Pa—^Ingersoll v. City of Philadel¬ 
phia, 37 PaDist. 6b Co. 643. 
la N.Y.—In re Middleto^ 82 N. 
Y. 196. 

ld.S Pa—^Ingersoll v. City of Phil¬ 
adelphia, 87 PaDist. 6b Co. 643. 

20. Pla—State ex rel. Davis v. Rose, 
122 So. 226, 97 Pla 710. 

Ky.—Miller v. Feather, 196 S.W. 449, 
176 Ky. 268. 

Ohio.—Chambers v. Ohio Bureau of 
Unemployment Compensation, 16 
Ohio Supp. 106. 

12 aj. p 790 note 16. 
literal construction not obligatory 
A court is not obliged to adhere- 
to literal construction of statutes 
when such construction is inimical 
to doctrine of due process of law. 
Kan.—^Motor Equipment Co. v. Win¬ 
ters, 69 P.2d 23, 146 Kan. 127. 

21. S.C.—State V, Liggett & Myers 
Tobacco Co., 172 S.B. 867, 171 S. 
C. 511, appeal <Usmissed Liggett 6b 
Myers Tobacco Co. v. State of 
South Carolina, 54 S.Ct. 664, 291 U. 
S. 652, 78 L.Ed. 1046. 

22. N.M.—^Mor^lzzi v. Federal Life 6b 

Casualty Co., 76 F.2d 820, 42 N.M. 
85. . 

Pa—^Bridgeford v, Groh, 168 A. 260, 
806 Pa 554. 

23. Del.—Trader v. Jester, 1 A.2d^ 
609, 1 Terry’66. 

Iowa—Gilchrist vJ j^ierring, 14 N.W. 

2d 724, 234 Iowa 899. 

N.Y.—Pilossoph V. Attle, 86' N.Y.S.2d 
462, 178 Misc. 822. 

N.C—Jenkins v. State Board of Elec¬ 
tions of North Carolina, 104 S.E. 
346, 180 N.C. 169, 14 A.L.R. 1247— 
Bickett V. State Tax Commission, 
99 iS.B. 415, 177 N.C. 438. 

Ohio.—Cline V. Martin, 24 Ohio Cir.. 
Ct.,N.S., 81. 

Authority of county board 
Statute will not be held unconsti¬ 
tutional, as authorizing county board 
to declare violation of its rules a. 
misdemeanor, unless clearly and ex¬ 
plicitly conferring such authority. 
Ala—Stl^dard Oil Co. of Kentucky 
V. Limestone County, 124 So. 628,. 
220 Ala 231. * 

24. Va-r-Goodwin v. Snldow, 142 S.. 

. E. 423, 160 Va 54—^kiloore v. Pul- 

lem, 142 SJS3. 415,150 Va 174. 
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in order to destroy it. Also, the courts will not sus¬ 
tain an attack on a statute if it may be constitution¬ 
ally upheld on any reasonable^^ or sound^^.s theory, 
or any reasonable construction,26.10 or any reason- 
able25.i5 or rational25.20 ground, or any reason¬ 
able,26.26 rational,26.80 or Iegal25.85 basis, or if any 

rational basis of fact can reasonably be conceived 
to sustain it.25.40 The duty to construe a statute as 
constitutional, if possible, overpowers the minor con¬ 
sideration of duplication in legislation ;26.45 and a 
holding that legislation is constitutionally invalid 


cannot be founded on a mere difficulty of categori- 

zation.25.60 

It has also been held that proper implication may 
be made, and reasonable inferences drawn, for the 
purpose of sustaining legislative acts,2® and, fur¬ 
ther, that courts are bound to go to the very verge 
of construction to sustain the constitutionality of 
statutes.27 So, under this view, it is held that a 
statute must be sustained unless prohibited by the 
express language of the constitution or by neces¬ 
sary implication,27.5 or unless by plain import or 


85. Alaska.—Sakow v. J. E. Riley 
Inc. Co., 9 Alaska 427, affirmed, C 
CA, 110 F.2d 345. 

Fla.—A dflm a V. Miami Beach Hotel 
Ass’n, 77 So,2d 466. 

Md.—State v. J. M. Seney Co., 107 
A 189, 134 Md. 437. 

Mass.—Moore v. Election Com’rs of 
Cambridge, 35 N.EL2d 222, 309 Mass. 
303. 

Mo.—State on Inf. of Dalton v. Met¬ 
ropolitan St. Liouis Sewer Dist., 
275 S.W.2d 225—State v. Kirby, 168 
S.W. 746. 260 Mo. 120—State ex rel. 
Bess V. Schult, App., 143 S.W.2d 
486. 

Wyo.—Arnold v. Bond, 34 P.2d 28, 
47 Wyo. 236. 

Frovlsioii. as asseatial 
In considering the validity of a 
statutory provision, the court cannot 
interfere with the provision if there 
is any theory on which it may rea¬ 
sonably have been. concluded by the 
leiTislature to be essential. 

Cal.—Communist Party of XT. S. of 
America v. Peek, 127 P.2d 889, 20 
CaL2d 536. 

25.5 N.J.—State v. Brandt, 6 A 2d 
203, 122 N.J.Law 488. 

85.10 U.S.—Bowles V. Cherokee Tex¬ 
tile Mills, D.C.Tenn., 61 P.Supp. 
684. 

Svery reasonable construction must 
be resorted to in order to save a 
statute from unconstitutionality. 
W.YOn —West Central Producers Co¬ 
op. Ass’n V. Commissioner of Agrri- 
culture, 20 S.B.2d 797, 124 W.Va. 81. 
CompelllBff action by citizen 
Before court may strike down en¬ 
actments of congress on theory that 
congress intended to compel a citi¬ 
zen to do that which constitution 
says he may not be reoLuired to do, 
language of statute must be so clear 
and specific as to permit no other rea¬ 
sonable construction consistent with 
the organic law. 

tj.s.—^Bowles V. Cherokee Textile 
Mills, D.aTenn., 61 P.Supp. 684. 

85.15 Conn.—Ijegat v. Adorno, 88 A 
2d 185, 138 Conn. 184—^Lyman v. 
Adorno, 52 A2d 702, 133 Conn. 511, 
Mich.—^Hazel Park Nonpartisan Tax¬ 
payers Ass’n V. Royal Oak Tp., 27 
K.W.2d 249, 817 Mich. 607, appeal 
dismissed 68 S.Ct. 219 and City of 


Perndale v. Hazel Park Nonparti¬ 
san Taxpayers Ass’n, 68 S.Ct. 221, 
332 U.S. 832, 92 L..Ed. 406. 

Wyo.—^In re Owl Creek Irr. Dist, 
253 P.2d 867, 71 Wyo. 80, rehearing 
denied 258 P.2d 220, 71 Wyo. 30. 
Any conceivably reasonable ground 
CaL—^Los Angeles County v. Hurl- 
but. 111 P.2d 963, 44 CalApp.2d 88. 
latent of legislature 

(1) If there are any reasonable 
grounds on which a statute can be 
sustained under the constitution, 
court is bound to assume that legis¬ 
lature Intended to further those 
grounds, rather than that it acted 
from some improper motive. 

Conn.—Walsh v. Jenks, 62 A2d 773, 
135 Conn. 210. 

(2) Intent of legislature generally 
see infra S 100 a. 

25.20 Mass.—^Moore v. !93l6Ction 
Com’rs of Cambridge, 35 N.E.2d 222, 
309 Mass. 303. 

25.25 Ariz.—^In re Lewkowitz, 213 P. 
2d 690, 69 Ariz. 847, vacated on 
other grounds 220 P.2d 229, 70 Ariz. 
325. 

Ind.—Indiana Dept of Revenue, In¬ 
heritance Tax Division v. Callo¬ 
way’s Estate, no N.B.2d 903, 232 
Ind. 1. 

Okl.—In re Dutker, 274 P.2d 786— 
Prickett v. State, 201 P.2d 798, 
88 Okl.Cr. 213. 

Utah.—State v. Packard, 260 P.2d 
561. 

25.30 N.J.—Jamouneau v.. Hamer, 
109 A2d 640, 16 N.J. 600, certio¬ 
rari denied 76 S.Ct 680, 849 U.S. 
904, 99 I*.Ed.-- 

N.T.—Wilson V. Hacker, 101 N.Y.S. 

2d 461, 200 Misc. 124. 

25.35 Ariz.—^Hernandez v. Prohmil- 
ler, 204 P.2d 854, 68 Ariz. 242. 
25.40 Mass.—Slome v. Godley, 23 N. 
E.2d 133, 804 Mass. 187. 

Statute as to display of motor fuel 
prices held valid. 

Mass.—Slome v. Godley, 23 N.E.2d 
133, 304 Mass. 187. 

25.45 Ill.—^Krause v. Peoria Housing 
Authority, ,19 N.B.2d 198, 870 HL 
356.. . 

254S0 Cal.—Ventura County v. 

Southern Cat Edison Co., 193 P.2d 
, 512, 85 Cal.App.2d 629, 


26. U.S.—Brown v. W. T. Grant Co., 
D.C.N.T., 58 P.Supp. 182. 

Del.—^Ajax Distributors v. Springer, 
22 A2d 838, 26 Del.Ch. 101, affirmed 
28 A2d .S09, 26 Del.Ch. 445. 
Pla.T-City of Ocoee v. Bowness, 65 So. 
2d 7. 

N.H.—State V. Cox, 16 A2d 508, 91 
N.H. 137, affirmed Cox v. State of 
New Hampshire, 61 S.Ct 762, 312 
U.S. 669, 85 KEd. 1049, 133 AL.R 
1396. 

N.Y.—^People ex reL Morriale v. Bran¬ 
ham, 62 N.B.2d 881,' 291 N.Y. 312, 
adhered to 54 N.E.2d 331, 292 N.Y. 
127. 

N.C.—^Board of Managers of James 
Walker Memorial Hospital of Wil¬ 
mington V. City of Wilmington, 74 
S.B.2d 749, 287 N.G 179—Bickett v. 
State Tax Commission; 99 S.E. 415, 
177 N.a 488—Hill v. Lenoir Coun¬ 
ty, 97 S.B. 498, 176 N.C. 672. 

27. Md.—^Pressman v. State Tax 
Commission, 102 A2d 821, 204 Md. 
78. 

Mo.—Corpus Juris guoted in State ex 
inf. McEZlttrlck v. American Colony 
Ins. Co., 80 S.W.2d 876, 883, 336 
Mo. 406. 

N.Y.—Sage v. Brooklyn, 89 N.Y. 189. 

Comereski v. City of Elmira, 128 
N.Y.S.2d 918, 283 App.Div. 666. 
Okl.—Ex parte Arnett, 225 P.2d 381, 
93 Okl.Cr. 116. 

27.6 Mich.—Evans Products Co. v. 

Pry, 12 N.W.2d 448, 807 Mich. 606. 
Tex.—Duncan v. Gabler, 216 S.W.2d 
166, 147 Tex. 229. 

Tex.—Great Southern Life Ins. Co. v. 
City of Austin, 248 S.W. 778, 112 
Tex. 1, 

Texas & N. O. R Co. v. Railroad 
Commission of Texas, Civ.App., 220 
S.W.2d 273, error refused. 

State or federal constitution 
Va—Dean v. PaoUcelli, 72 S.R2d 506, 
194 Va 219. 

Express or speoilLo provision 

(1) A statute may not be declared 
unconstitutional unless such holding 
is required by an express provision 
of the constitution or by necessary 
implication. 

Mont.-r-Gullickson v. Mitchell, 126 P. 
2d 1106, 118 Mont 369. 

<2) Unless a statute under attack 
as to its constitutionality expressly 
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neces^ry intendment it violates an express consti¬ 
tutional inhibition,^7.10 and that a statute may not 
be held invalid unless the objections urged on con¬ 
stitutional grounds appear on the face of the 
measure in question or are ekablished by competent 
proof further, that an interpretation of an 
act which would make it unconstitutional will not 
be adopted unless imperatively required by the word¬ 
ing of the act or the context, of the' act as a 
whole.27.20 An act of the legislature must stand, 
it has been held, unless its repugnancy to the con¬ 
stitution aj^ars oh its face or on a consideration 
of facts of whidi the court can take judicial no- 
tice;?T-2® 

So, also, under this view, the words of a statute 
may be given a meaning other than the usual and 
most natural meaning,28 their collocation may be 
changed, 28 verbal inaccuracies may be disregard- 

or by unavoidable implication vio¬ 
lates some specific provision of the 
constitution,. it cannot be annulled 
on supposed natural equity, the' in¬ 
violate rigrhts of free men, dr be¬ 
cause the court thinks that it is op¬ 
posed to a spirit supposed to pervade 
the constitution but not expressed in 
words. 

Tenn.—^Holly v. Elizabethtown, 241 
S.W.2d 1001, 193 Tenn. 46—Henley 
V. State, 41 S.W. 852, 98 Tenn. 665, 

39 L.KJL 126. 

Bxp^ss. ov aeoessarUy implied pro¬ 
vision 

Legislative acts will not be strick-. 
en down unless contrary to some ex¬ 
press or necessarily - implied provi¬ 
sion or prohibition contained in the 
conrtitutlon. -■ 

Ark.—Stroud v. Crow, 136 S.W.2d 
1025, 199 Ark. 814, certiorari. dis¬ 
missed Crow y. Stroud, .61 S.Ct, 

17, 311 U.S. 607, .85 L.Bd. 886. 

Fla.—Taylor v. Dorsey, 19 So.2d 876, 

165 Pla. 305—State ex reL Green 
V. Pearson, 14 So.2d 666, 168 Pla. 

814—Chapman v. Reddick, 25 So. 

673, 41 Pla. 120. 

Kan.-^tate ex rel.'Fatzer v. Ancient 
Order of United Workmen of Kan¬ 
sas, 283 P.2d 461, 178 Kan. 69. 

Xdmltation on legislature’s power 
A statute attacked as unconstitu¬ 
tional must be upheld unless some 
express or fSirly Implied limitation 
on legislature's power to enact stat¬ 
ute is found in constitution. 

Wash.—State ex rel. Todd v. Telle, 

110 P.2d 162, 7 Wash.2d 448. 

Ewrclse of plenary pmer 
Before an act providing for the 
exercise of any plenary power may be 
held unconstitutional, the prohibition 
of such exercise must be found in ^«- 
press terms or be clearly inferable 
from the language of the constitu¬ 
tion. 


'ed,28.6 and it has, even been held that a partictdar 
provision of the statute may be regarded as though 
omitted,28 and that objectionable words in the stat¬ 
ute may be stricken and others inserted.2i Evident 
mistakes and omissions may be rectified by the court 
where necessaiy to sustain the validity of a stat¬ 
ute ;2i-5 it is permissible to disregard words ob¬ 
viously inserted by mistake2i-io or to supply words 
obviously omitted by mistake.2i-i5 

It has been held, on the other hand, that the 
principle requiring courts to adopt a construction 
consonant with the validity of, the statute does not 
authorize them to go beyond the. province of legiti¬ 
mate construction, and that, where the statute is 
unambiguous and susceptible of only one interpre¬ 
tation, it must be given that construction, whatever 
the consequences when tested, by the constitution,-22 


Tex.—state v. Pioneer Oil & Refin¬ 
ing Co., ComuApp., 292 S.W. 869. 

12 OJ. p 790 note 8. 

“Kay” read m ««liaU’^ 

Pa—In re Fisher, 23 A.2d 878, 844 
Pa 96. 

Snbfftttutloit of "Bhall” for ’’may” 

Del.—^ow V. Consolidated Coppei> 
mines Corporation, 165 A. 136. 19 
DeLCh. 172. 

Neb.—Reed v. Wellman, 198 N.W. 
261, 110 Neb. 166. 

“Heretofore” fo* “theretofore” 

Ky.—Miller v. Feather, 196 S.W. 449. 
176 Ky. 268. 

“YUlage” construed as “township” 

IlL—^People ex rel. Barrett v. Anders 
son, 76 N.B.2d .773, 398 Ill, 480. 

Broad meaning 

IlL—Agran v. Checker Taxi Co., 105 
.N.B.2d 713, 412 Ill. 146. 

29. Tex.—State v. Pioneer Oil & Re¬ 
fining Co., ConaApp., 292 S.W. 869. 

29.5 Fla—Wright v. Board of Public 
Instruction of Sumter Coiiuty, 48 
So.2d 912. 

30. Ind.—^Klink v. State ex reL Budd, 
194 N.E. 862, 207 Ind. 628, 99 A 
L.R 317. 

31. N.T.—Nlckobon, Inc., v. Ross, 
72 N.T.S.2d 126, 189 Mlsc. 557. 

S.C.—State V. Xilggett & Myers. To¬ 
bacco Co., 172 S.E, 857, 171 S.C. 611, 
appeal dismissed Liggett & Myers 
Tobacco Co. v. State of South Caro¬ 
lina , 64 S.Ct. 664, 291 U.S. 662, 
78L.B(tl046. ^ 

31.5 Fla—^Haworth V. Chapman, 152 
So. 668,.ns Fla 691. 

31.10 N.T.—^Nlckobon, Inc., v. Ross, 
72 N.T.S.2d 126, 189 Misc. 657. 

3L16 N;'Y,—Nlckobon, Ihc;, v. Hoss,> 
supra 

32; U.S.—^Tu Cong Eng v. Trinidad, 
Philippine, 46 S.Ct 619," 271 U.S: 
600,(70 L.Bd. 1069.. - . , 


Ohio.—State v. Parker, 80 N.B.2d 490, 
160 Ohio St 22. 

An exclusive grant or franchise 

cqntrary to constitution will not be 

declared or found unless it Is given 

by express terms or by clear impllca- 

tloa 

Tex.—City of Baird v. West Texas 
Utilities Co,, ClvJLpp., 174 S.W.2d 
649. 

27.10 Mich.—^People v. Padgett, 11. 
N.W.2d 235, .806 Mich. 645. 

27.15 Mich.—^Hitchman v. Oakland 
Tp., 45 N.W.2d 306, 829 Mich, 831. 

27.20 U.S.—U. S. V. 7 Slot Machines 
and Gambling Devices, D.C.Ga, 119 
F.Supp. 713—^U. S. V. 5 Gambling 
Devices, D.C.Ga, 119 F.Supp. 641— 
U. S. V. 15 Mills Blue Bell Gam¬ 
bling Machines, D.C.Ga, 119 F. 
Supp. 74, affirmed U. S. v. Five 
Gambling Devices, Labeled in Part 
“Mills,’^ and Bearing Serial No. 
693-221. 74 S.Ct 190, 346 U.S. 441, 
98 L,Bd, 179—Smith v. McGrath, D. 
C.Md.. 108 F.Supp. 286. 

27.25 R.I.—Morrison v. Lamarre, 66 
A2d 217, 76 R.I. 176—Manufactur¬ 
ers Mutual Fire Ins. Co. v. Clarke, 
108 A 931, 41 R.I. 277. 

2& Ala.—Swalley v. Jefferson Coun¬ 
ty, 181 So. 916—^McCall v. Auto¬ 
matic Voting Mach. Corporation, 
180 So, 696-^Wilkinson v. Stiles, 76 
So. 46. 200 Ala. 279. 

Ddl.—Gow V. Consolidated Copper- 
mines Corporation, 166 A 136, 19 
DeLCh. 172. 

Neb.—^Reed v. Wellman, 198 N.W. 
*261, 110 Neb. 166. 

S.C.—State V, Liggett & Myers To¬ 
bacco Co., 172 S.E. 857, 171 aC. 

*^*511, appeal dismissed Liggett A 
Myers Tobacco Co. v. State of 
South Carolina, 54 aCt 564, 291 
U.a 652, 78 L.Ed. 1046. 
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further, , usage and practical interpretation of a stat¬ 
ute cannot control the interpretation of the consti- 
tutionalily unless the language of the statute is ob¬ 
scure and doubtful.S2.6 Accordingly, courts inay 
not, in order to save a statute from unconstitution- ^ 
alily or free it from: doubt thereof, give to it a 


16 a j.s, 

meaning which/was cleady not interred by th^ leg¬ 
islature enacting it,S8 .or SL distorted meaning, p8.6 
read words into^^ or out of?^*® the ^tatute,.'or readi 

provisions^^.-'^® or modification^34.l5 into it,, or tm- 

dertaJqe virtually to rewrite its text,?^ or add amend-/ 


Smith V. McGrath, D.GMd., 103. f tain, rather than defeat, act's consU- 


F.Supp. 286—S. y. .Congress of 
Industrial Organizations; b.C.D.C., 
77 F.Supp. 855, affirmed 68 8.Ct 
-1849, sis U.S. 106, 98 L.Ed. 1849f- 
Pope V. XT.. S., 53 F.Supp. .570, 100 
CtuCl. 570. reversed on other 
grounds 65 S.Ct 16, 828 U.S. 1, 89 
l 4 .Bd. 3—U. S. .V. . Appalachian Elecr 
trie Power Co., B.C.Va., 28 F.Supp. 
83, affirmed, GCA., 107 F.2d 769. 
reversed on other grounds 61 S. 
Ct. 291, 811 U.S. 377, 85'UjEd. 243, 
'Tehe€u*in|r - denied 61 S.Ct: '648, 812^ 
♦U.a :712; 86 .UEd. 1143, petition 
denied 68 S.Ct. 67, 317 U.S. 694, 
87 I..Bd. 487. 

Ark.—Board of Com’rs of Red River 
Bridge • Dist.' v.' Wood, ‘49 S.W.2d 
435, 183 Ark. 1082—State v. *Wil- 
liams-Echols Dry- Goods. Co., 8 S.W. 
2d 840, 176 Ark: 324. 

Fla.—Wright v. Board of Public In¬ 
struction. of Sumter County, 48, So. 
2d 912^r^shome v.', Simpson, 114 So. 
643,-94 ^a. 793. 

(ja.—^Floyd County v. Salmon, 106 S. 
E. 280, 151 Ga. 813, conformed to 
107 S.E. 91, 26 Ga.App< 682, 

Ill.—^Boshuizen v, . Thompson. ^ Tay^ 
lor Co., 196 N.E, 626, 86.0 Ilk 160. 
Ind.—Center v. State ex rel.. Berez- 
ner, 8 N.B.2d 75, 211 had. 669. 

Iowa.—^Phnilps Petroleum Co. vi Nelr 
aon, 6 N.W.2d 1, 232 Iowa.246. 

3^0.—State ex reL El^as v. Missouri 
Workmen’s Compensation- Commis¬ 
sion,' 2 aw:2d 796, 818 Mo. 1004; ’ 
Mont.—State ex rel. Palagri v. Regah, 
126 P.2d 818, 1X8 Mont 343. 

K.T.—^In.re Bond & Mortgage Guar¬ 
antee Co., 283.N.T.S. 623, .157. piill^c. 
:840. • 

N.C.—Commissioners of Johnston 
Cotinty V. LaeVK 93 S.B. 482, 174. 
N.C. 141, 2 A.L.It 726. 

Ohio.—^I^dings v. Board of Education 
of Jefferson County School Ulst,, 
93 iN‘.E.2d 827, 155 Oliip* St 287—^ 

qilhe V. Mai^, 24 OMo Cir.Ct,N. 

•' 

Tenn.—Bxunji v. Griffis Newhem.Co., 
.280 S.W. 60^7 144.Tenn. 289,. 
Tex.—Hamrick v.. Simpler, 95 S.'^.Bd 
867, 127 Tex. 428—Maud v, .Terrell, 

, 2Q0 aw. 375, 109,Tex. 97. . ... 

wis. —Hehnerl v^‘. Ozatikee ’0<>unty, 
40 N.W.2d 564, 266 Wis. 161^fate 
/V. Sahde, 288 IST.W*. 604i 266 WlS. 

496/- • 

Qonstructipn of .statutes'.aa.encroach'i^: 
ment on legislature see infra ,8 l&l- 

lOnly where langiiage will hear, two ' 
e<»UKtztictioiui Is. court justified', in 
adopting construction" that. w 411 , 8 US- 


tutlonallty. 

Ark.—^Board of Com’rs of Red RlVer 
Bridge Dlst v. Wood,' 40 S.W*2d 
485, 183 Ark. 1082. 

32.5 Ind.—Indiana -Dept, of Revenue 
Inheritance Tax Division v. Cellar, 
way’s Estate. 110 N‘.B.2d 908, 282 
Ind. 1. 

^3. U.S.—^Tu Cong Eng v. Trinidad, 
Philippine. ,46 S.Ct 619, 271 U.S. 

' 600, 70 KEd. 1059. 

Pope V. U. a. 68 F.Supp. 670, 100 
CtCl. 875, reversed on other 
grounds 65 aCt 16, 323 U.G 1, 89 
L.Bd. 8. 

Cal.—^Berry Hotels System v. Capitol 
Properties, 68 P.2d 974, 9 Cal.2d 
12 . . ^ 

Ga—]rioyd County v. ^Imon; 106 S. 

, B. 280, 151 Ga .818, conformed to 
[lO'f S.B. 91,. 26 GaApp. 682. 

Ind.—Conter v. State ex rel. Befez- 
ner, 8 N.B.2d 76. 21f Ih.d. 669. .. 
Iowa—^New York Dlfe lixs. Co,. v. 
Burbank. 216 N.W. 742, 209 Iowa 
199. 

ICah.—^Patrick v. Board of Com’rs 6f 
Haskell County,- 181 P. 611, 106 
Kan. 153. . 

Da—^Tanner v.-Beverly Country Cluli, 

: 47 So.2d 906, 217 Da 1048. 
Mich.-i-Hitchman v. Qakland .Tp., 46* 
isrw,2d 306, 229 Mich. . 331. . . 

Mo.'^-^orpuff Jnrls Seoundtim . cited in 
Preisler v. Calcaterra 248 aW2d 
6Bi S6i.362 Mo. 662. 

K.C.—Commissioners of- Johnston 
' County y. Dacy, 93 aB, '482, 174 

K.C. 141. 2 AD.R. 726. 

Tex.—Maud v. Terrell, 200 S;W. 875, 
10-9 Tex. 97i . . 

12 C.J. p 790 note 9, .; . 

' As otherwise expressed, avoidance 
of a constitutional difficulty ^will not 
pe pressed to the point of disingenu-* 
pus evasion of the lah^age pf the 
statute.' * 

U.S.—^Hopkins Federal SaVin'gs^ & 
X<oan Ass’n V. Cleary, Wis., 66 S.Ct. 
235r 296 U.a 316, 80 D.Ed. 261, 100 
A.D.R. 1403—^Reliance Building & 
Doan Ass’n v. Cleary, 66. S.Ct 235, 
296 U.a 815, 80 b.Bd. 261, 100 jIL 
.D.R. -1408—Noithem Biiildj^g ,& 
Doan Ass’n v. Cleary, 66 S.Ct 2.86, 
‘296 U.a‘316, 80 D.Ed. 2l6, 100 A.ti. 
R.-14P8 t—M oore Ice Creani.Co. y. 
Rose, Ga,' 53 S.Ct- 620, 289 U.B. 
S78„77J^Ed. 1266. ..r ’ . . J - 

..A strained opnstmotton, ^not w:ar- 
ranted by, language of stotuta ..don- 
not be,> sustained in order, to^^n^ake 
law cox)f6rm tp a constitutional,,lim¬ 
itation. ^ .i.:*, 

3S6 


U.S.—^Tu Cong. Eng v. Trinidad, Phil- . 
ippine,‘ '46 S.Ct. 619, 271 U.S. 600; 
70 D.Bd. l069i • ' 

' U.S.—Pope V. U. S., 53 F.Supp." 
670, 100 Ct.Cl. 67i), reversed pn oth¬ 
er gprounds 65 apt.. 16, .323 U.S. 1, 
89 D.Ed. 3. ... * 

34. U.S.—Commissioner of Intei^al 
Revenue v. Girard Trust Co.,' C.C. 
A.Md„ 35 F.2d 343—Tyler y. U. S.. 
p.C.Md., 28 F.2d 887; reversed^on 
other, grounds, C.C.A., U. S. v. Ty- 
ler^. 33 F.2d. 724^,-affirmed 60 act 
856, 281 U.a 497/ 74 D.Ed: 991, 69 
A.d:R. 768'. ’ ' - 

Ala—Swalley v. Jefferson County, 
.181 So. 916, 236.Ala .69,?-rrMQC€ai v.^.. 
Automatic Voting ‘ Mach.. Cprpora- 
,fion, .180 So. y5, 236 Ala io. , 
Ark.—Board of'Corn'rs of Red Biver 
Bri^e Dist. v. Wood,,.40 S.W,2d 
43,6, 183 Ark. 1082.- . ' . 

N.H.rr-State vi Coa^ 16.Af2d 508,,. 91. 
187, ,aiamied. Cox v. State of 
New Hampshire, 61 'aCtl' 762, 812 
U.B. 669, 85 D.Bd. 1049, 138 -AbR. 
1396.- .... -* 

Wis.—^Heim'erl v. Ozaukee Cotmty, 40 
K.W.2d 664, 256 VVis. 161-—State v. 
Sande, 288 N.W. 604, '206'Wis. 496.^ 
FirbyisfoiL deliberately i^^ed by. 

Islatnre " . 

N*:t.—P eople y. EStreicli, 76 ■K.Y.a2d 
. 267, 272 .App:D1v. *698, affirmed 79' 
‘N:Ej2d 742, 297 K.Y. 910. / ; 

34A Wis.—^Heimerl v. Ozaukee 
. County, 40 N*W:2d 664,. 266 Wis., 
: -151. •' “ ^ ,.V 

sAlO N.H.—StatO V. Cox,' 16 ■A2d 
.608, 9i N.H. 137,*'affirmed, CoX' v,^ 
■‘state of' New' Hamp^hiye, 61 'S.'Ct." 

. *762, 3X2 U.a 569/^85 D.Bd. ,1049, 
138 AD.R: 1396, 

34.15 N.H.—State v.. :Cox, ’ 16 A. 2d 
.608, '91 NJBL 137, affirmed Qjx v.: 
State of New Hampshire, 61 -S:Ct. 

< 762, 312 U.a 569, .85-.D.Ed, 1049, 
138. AD.R, 13.9-6, . ... . , . 

Fla—Gillett V. Colson; 198 So. 

; 109, 144’Fla 377. . - 

Minn.—GamblerRobinson Co. v. Pem- 
sylvania R; iCo., .196 NiW. 266, 167 
. Minn, 806. J7>. . r! 

MoLv^Mlssisslppi Valley Tnist~C6. v^ 
West.. St. ■ Douis Trust- Co;, - App., 

103 S.W.2dA19;. ... .. .M. 

N.Y.—^Ii|, i:e Chi^ Nat.' Bank of City 
of .New "iTork, 2.8 N.B.2d 862, 283 
,^Y. a6(^_ ^ 

; Where . a, - stmta pcntalnji. invalid 
pzpvhdg^fiy xv^y, no^ . properly 

rewrite; the j^tetute to-save othpr pror 
visions thereof. 
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ments thcridtb;^® or excrcisb legislative,execu¬ 
tive,^®'^® or admihistnitive^®*^® functions. The view 
has been taken that a statute’^cannot be either nulli¬ 
fied or saved by refinement of construction, but 
that it and the applicable constitutional provisions 
will only be interpreted according to the plain and 

ordihaiy ^meaning of llie language usedi®7 

' . < - ■ S' 

A statute need not enjoin obedience to the con¬ 
stitution, as the constitution^ inhibition will be read 
into the statute.®? 

Effect • of 'long acquiescence to construction. 
Where a statute has been in force for a long time 
during which' time its construction has been un-: 
questioned, the court' will decline to give it a . con¬ 
struction to the contrary which would, r^der. it 
void,: tuiless compelled to do so by unequivocal lan¬ 
guage in ihe-act;®® its illegality must be especially 
clear before it^will be declared to be unconstitution- 
If, 'howeyer,'..repui^ancy to the constitution 

- is clear, the -court'may not validate the statute by 
invoking, the ^cbiitemportineous administrative, and 
. legislative constmctibn of the statute which confines 

it ^thin constitutional limits.'*®^ 

C61o.«=—American-Fedieratlon of. Labor 

- V. Kellly, 165:P.2d 146, 113 Colo. 90, 

160 A-lilB. 873. .. 

; ^ '5 

36. TT.S.—Tu Cong Eng v. Trinidad, 

’ ^ Philippine,? 46 S.Ct 619, 271 U.S. 

600,.70 L.Bd. 1069, . 

t^Amendment may, not be substitut¬ 
ed for construction.” *-. • 

D.C.--Pflueger y. Xj; 12i F.2d.732-, 

' 736, TA App.D.C. 864, certioraxi de- 
... nied 62 .act- 98, 314-U.a 617, 86 
. liJBd. 497, . , 

• 36.5 U.S.-r-Tu Cong Eng v. Trinidad, 

PhUlppine,. 46 aCt. 619, 271 XJ.a 

• • 600. .70 Ii.Bd, 1069. 

Mendez y.*. Westminister School 
'Dlst'Of Orange County, D.C.CaL, 64. 

- F.Supp. 644, affirmed, . C.O.A., 161 
■ P.2d 7:74. ; 

D.G—pdueser v..U. a,, 121 F,2d 782, 

' - 78 .AppJl.C. 364, certiorari denied 62 
act $ 8 , 814 LT.a 617,, 8 ? X.Bd. 497. 

'• jNTationai-^ Maritipae Union of . 

• America v. Herzog, i>.C., 78 F.Supp. 

146?. 'affirmed 68 act ,15^9, ’884 U. 

.a,85;4, 92 L.:Ed:.17’76.' V 
Ind. 7 —Bttinger v. Stiidavent. 88 H-B. 

-^ 2d J.000,-219 Ipd. 406.' ' 

En<70Adiment .By jufficla^ on iegis-’ 

//lature see lnfra .58 161-166. 

Cziliiliua jriAtate. ; 

US:—U. .S; v.^ .De Cadena, D.C^jCaL, 

: .105 F.aupp.- 2 j02. . .' , 

;36.m,y;US.-r<3ia^ 72:fr.Supp. 

,69^ 1Q9 CtC^ , 444 , rcertioiari denied 
0 68 act 467, . 333 : U.S. 883,, 92 L.Bd.- 
_1U7, reheairing/denied 69 S.Ct 12, 

836 U.S: 888;'93 L.Bd.'890. 


I Practical contemporaneous 'donstrucHon^ The per¬ 
missible rule of practical contemporaneous, construc¬ 
tion of a statute will be given great,but not nec¬ 
essarily conclusive,weight in order to. sustain 
its constitutionality, but only if doubt exists as to 
the proper construction of the statute-:*?*!? or as. to 
the construction or application of the constitutional 
provision invoked.**®-®® The rule is without applica¬ 
tion where the court has no doubt that* a statute is 
unconstitutional.^ ®*®® 

I - 

■ Statute involving governmental matters will be 
construed more liberally in favor of its constitu¬ 
tionality than one affecting private interests.^! 

Penal statutes; criminal actions. The rule -of 
strict construction of penal statuties dpes not apply 
in air its strictness when considering constitutional 
objections; in such a case, broader latitude is per¬ 
mitted tile legislatire.^® Nevertheless, for the pur¬ 
pose of determining constitutionality, a much' strict¬ 
er construction is;required of statutes in criminal 
actions than in crvil actions.^® ‘ 

Federal, courts construing,, state statutes should 
not hold them uncoristitutipiial tmle§s such conclu- 


Bndroachmeiit by Judiciary on execu¬ 
tive see infra H 166-159. 

36.16 U.S.—^Mendez y, Westminister 
School'DIst. of Orange County, J>. 
C.Cal., 64 F.Supp. 644, affirmed, C. 
C.A., 161.F.2d 774. 

,37. U.S.—U.' S. V. 16 Mills Blue Bell 
Gambling Machines, l>.C.Ga, 11? 
F.Supp. 74, . affirmed- 74 S.Ct., 190, 
846 U.a 441 , 98 L-Ed. 179,. and af- 
. finned, C.A., 2.11 F.2d 406. 

Tex—^Lawson v. Baker, Clv.App,, 220 
S.W. 260, error refused. . , 

sa . Ala.—^Bx parte Birmingham, 74 
i So. 61, 199 Ala. 9. 

Objection to oonstfintlonal require* 
ments 

A statute may be enacted -without 
containing provisions for • constitu¬ 
tional requirements, but In such 
terms as not to exclude them aUd to 
Just^ court in holding -that' it..was 
intended to be-subject to those re¬ 
quirements, which 'should then be 
treated as a - f eature of, or as em¬ 
bodied in, the statute. 

Ala.—'Board of Education of Choctaw 
County V. Kennedy, 65 So.2d 511, 

* 266 Al€L 478—Opinion of the Jus- 
tlce^, 36 So;2d 480, 261 Ala.''96-^ 
Almon V. Morgan County, 16 So.2d 
611, 24^ Ata. 241. - • ; 

3d. "■tr.S.— Douglas' V.' Noble, "Wlesli.,- 
43 S.Ct. 303, 261 UJ'S. 166i 67-D-Bd. 

fesd. • 

'Ind.-^Illlnols Steel" dd. V. -jollier, 23 
1>7.B.2a 263,''^16 Ind. 180. 

■i'^7 


W.Va.—^Blite Laundry Co: v; Bmxn, 
80 S.B.2d 454, .126 W.Va. 8^/’ 

Presumptions resulting from long ac- 
•qulescence see infra S .99. 

39.5 . Pa.—rPennsylvanUi Chiroprac¬ 
tor's Ass'n V. State Bocurd pf .Med¬ 
ical Education, 41 Pa.Dist & Co. 
619, 60 DauphjCo.^ 324. . • r 

Twe&ty-aine years 

Pa.—Pennsylvania Chiropractor's 

• Ass'n V. State Board 'of Medical 
Education, supra. 

40- Utah.—Stillman v. Lynch, 192’P. 

272. 66 Utah 640,* 12 A.L.R. ‘ 662 . 

403 N.J.—Wllehtz ,v.' Hendrickson, 

. 88 A.2d 199, 186 N.J.Bq. 244. ; 

40.10 H.J.—Wilentz v. Hendrickson, 
supra. • 

*40.15 H.J.—Wilentz v* * Hendrickson, 
sufira. 

40.20 N.J.:—Wilentz V. Hendrickson, 
supra- 

40.25 Mich.—Dearborn Tp. v. Bail, 
55.N.W.2d 201. 334 Milch. 678. 

—Wilentz v./ Hendrickson, 38 A. 

: 2d 199, 135 N.XBq; 244. 

41- , La—rState ex: reL Labauve v. 

• Micheh i46 ,.So. 480, 12h La. 874. 

^ .Ihd.-i-State y. Louisville' & NT. 

• R. Co., ,96 N.B.’ 340; 177 Ind, 668, 

, Ann.Cas.l9l4B 1284. 

Oki:—Bx parte Houston,’224 P.2d 281, 

/. 93 OkLCr. 26/^ 

43. U.S.—U. S. y. Shreveport,. Grain 
Elevator . Ca, B.C;L«Lk 46 .P.2 d 
354, reversed on other grounds^ 63 

• act. 42, 287, XLS. :77iT:77. .L.Bd/ 175. 
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‘ sion' is unavoidable;^^ 'So, where the state court 
has not yet construed the statutey -ahd it is suscepti¬ 
ble of a construction which would resolve all doubts 
of constitutionality, it is the duty of the federal su¬ 
preme court, in passing on such statute, to give it 
that construction.^^ 

§ 99. Presumption in Favor of Constitution¬ 
ality ^ 

a. In general 

b. Degree and . extent of presumption; 

nature of statute, etc. 


16 : c.j,s. 

. c. Effect of. long acquiescence j admin¬ 
istrative construction and possible 
injury 

a. In General 

Statutes are presumed to be valid and constitutional, 
and a party attacking a statute-as unconstitutional has 
the burden of proof. 

It is presumed that .the legislature has acted with¬ 
in its constitutional powers.^5.50 So, it is the gen¬ 
erally accepted rule that every statute, or regularly 
enacted legislative act,^® every order of an admin- 


44. XT.S.—Winters v. People of State 
of New York. jff.T., 68 S.Ct 666, 333 
XJ.S. 607, 92 L.E<1 840. 

City of Manchester v. Leiby, 
CC.A.N.H., 117 P.2d 661, certio¬ 
rari denied 61 S.Ct 838, 813 U.S. 
662, 86 L-Ed. 1522. 

Garcia v. Prausto, D.CMo., 97 F. 
Supp. 583. 

City of Louisville v. Louisville 
Home Telephone Co., CCXA^Ky., 279 
F. 949. 

45. U.S.—South Utah Mines & Smel¬ 
ters V. Beaver County, Utah, 43 S. 
CL 677, 262 U.S. 326, 67 L,Bd. 1004 
.—St Louis Southwestern By. Co. 
V. State of Arkansas ex reL Nor¬ 
wood, Ark., 36 act 99, 286 U.S. 
350, 69 L,Ed. 265. 

Karpark Corp. v. Town of Gra¬ 
ham, D.C.N.C., 99 P.Stipp; 124, af¬ 
firmed, CA., 194 F.Sd 616. 

45.50 U.S,—City of Louisville v. 
Babb, C.C.A.Ind., 75 F.2d 162, 
tiorari denied Babb v. City of Lou- 
ls^le,-66 S.Ct: 650, 296. U.S. 788, 79 
L.Bd. 1686. 

Ala.—^Board of Revenue and Road 
Com’rs of Mobile County v. Puck¬ 
ett 149 So. 860, 227 Ala. 374. 

Ark.—State ex reL Attorney -Gen-, 
eral v. Lee, 99 aw.2d 835, 193 Ark. 
270. 

Mich.—a F. Smith Co. v. FitzgreraJd, 
2=59 N.W. 862, 270 ^Mlch. .669— 

Thompson *v. Auditor General, 247 
N.W. 360, 261 Mich. 624—Doyle v. 
Election Commission of City of De¬ 
troit 246 N.W. 220, 261 Mich. 646. 

Mont—Hilfirer v. Moore...l82 P. 477, 
66 Mont. 146. , 

N.H.—Cloutier v. State Milk Control 
Board; 28 A.2d 664, 92 N.H. .199. • 

N.M.—In re Santillahes, 138 P.2d 603, 
47 N.m: 140—State ex rel. Hannah 

' Vi Armijo, 28 P.2d 611, 38•N.M. 73. 

Pa.—-In re . tovestigation by June 
1938 Dauphin County . Grand Jury,- 
Quar.Sess., 46 Dauph.Co. 64. 

N.T.—Schieffelln v. Goldsmith, 170 
N.B, 906, 268 N.Y. 243/ 68 A.L.R 
1876—People v. Hudson River Con-, 

' nectliig R Corporation, 126 N.B. 

. 801, 228 N.Y. 203, certiorari denied 
i^eople of State of New York v; 
Hudson River Conheoting -R. Cor¬ 


poration, 41 S.Ct 7, 264 U.S. 631, 
66 L.Ed. 447. 

Ohio.—State ex reL Smilack v. Bush- 
ong. 111 N.E.2d 918, 159 Ohio St 
269. . 

S.C.—Gaffney v. Mallory^ 196 S.B. 840, 
186 S.C. 387. 

Intention so to act see Inffa § 100 a. 

45* U.S.—f^ute V. People of State of 
Illinois. HL. 68 S.Ct: 763, 838 U.S. 
640, 92 L.Ed. 986—U. S. v. Rock 
Royal Co-op., N.Y., 69 S.Ct 998, 

307 U.S. 633, 83 L.Ed. 1446, rehear¬ 
ing denied.60'S.Ct 66, 308 U.S. 631, 
84 L.Ed. 626, Dairymen’s League 
Co-op. Ass'n V. Rock Royal Co-op., 
60 S.Ct 66. 808 U.S. 681, 84 L.Ed. 
626, and Metropolitan Co-op. Milk 
Producers Bargaining Agency v. 
Rock Royal Co-op., 60 S.Ct 67, 

308 U.S. 631, 84 L.Ed. 526—South 
Carolina State Highway Depart¬ 
ment V. Barnwell Bros., S.C., 68 
S.Ct 610, 803 U.S. 177, 82 LBd. 784 
—Great Northern Ry. Co. v. Sta^e 
of Washington, Wash., 67 S.Ct 397, 
800 U.S. 164, 81 L.Ed. 578—Alaska 
Packers Ass’n v. Industrial Acci¬ 
dent Commission of California, Cal., 
65 S.Ct 618, 294 U.S. 632, 79 L.Ed. 
1044—Concordia Fire Ins. Co. v. 

. People of State of Illinois, Ill., 64 
S.Ct 830, 292 U.S. 636, 78 L.Bd. 
1411—Missouri Pac. R. Ca. v. Noi> 
wood. Ark., 61 S*Ct 468, 283 UiS. 
249, 76 L.Ed. 1010, modified on oth¬ 
er grounds 61 S.Ct 652, 288 U.S. 
809. 75 L.Bd, 1428—Railway Ex¬ 
press Agency v. Commonwealth of 
Virginia, Va., 61 S.Ct 201, 282 U. 
S. 440, 76 L.Ed. 460, 72 A.L.R 102 
. —Linder v. U., Wash., 46 ‘S.Ct 
446, 268 U.S. .6, 69 LJSd. 819, 39 
A.L.R 229r-Panama R. Co. v. John¬ 
son, N.Y., 44 S.Ct 891, 264 U.S.- 
- 876, 68 LEd. 748—Arkansas Nat¬ 
ural Gas Coi V. Arkansas,Railroad 
Commission, Ark., 48 S.Ct 387, 261 
U.S. 379, 67 L.Bd. 706—U. S. v. 
Standard Brewery, Md., 40 S.Ct. 
139, 261 U.S, 210,. 64 L.B<L 229— 
Middleton V. Texas Power & Light 
Co., Tex., 89 S.Ct 227, 249 U.S, 162, 
63.L.Bd. 527. 

Schwegmann Bros. v. Calvert 
DlstUlers Corp., CA.Lia., 184 F.2d 
11, reversed on cither grounds 71 
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act 74S, S41 n.a 384, 86,I<JId. 
1035, 19 JlL.R. 1119, Rehearing de¬ 
nied 71 S.Ct 1011, 841 U.S; 95B, 
95 L.Ed. 137.7, rehearing denied 
Schwegmann Bros. v. Seagram Dis¬ 
tillers Corp., 71 S.Ct 1011, 841 U, 
8. 956, 96 L.Bd. 1877—U. S. v. Jo- 
sephson, C.C.A.N.Y., 165 F.2d 82, 
certiorari denied 68 S.Ct 609, 838 
U.S. 838, 92 L.Ed. 1122, rehearing 
denlbd 68 S.Ct 731, 833 U.S. 858, 92 
L.Ed. 1138, rehearing denied 69 S. 
Ct 294, 335 y.S. 899, 98 UEd. 434 
—^Barkman v. Sanford, C.C.AGa, 
162 F.2d 692, certiorari denied 68 
S.Ct 165, 332 U.S. 816, 92 L.Bd. 393 
—Chicago, R. I. & P. Ry. Co. v. 
Fleming, aUA-IlL, 167 F.2d 241, 
certiorari denied 67 S.Ct 201, 829 
U.S. 780, 91 L.Bd. 669—Harrison v. 
Fleming, 67 S.Ct 203, 829 U.S. 780, 
91 L.l!d. 670—Axelrod v. Flem¬ 
ing, 67 act 632, 329 U.S. 811, 91 
L.Ed. 692—Salich v. U. S., CCA 
CaL, 111 F. 2d 712, affirmed 61 S. 
Ct. 4.29, 312 U.S. 19, 85 L.Bd: 488, 
rehearing denied 51 S.Ct 618, 312 
U.S. 713, 85 L.EcL 1144—Gorin v. 
U. a, C.C.A-Cal., Ill F.2d 712, af¬ 
firmed 61 act 429, 312 U.S. 19, 85 
L.Ed. 488, rehearing denied 61 S.Ct 
617, 812 U.S. 713, 86 LBd. 1144-::-. 
Foley Securities Corp. v. Commis¬ 
sioner of Internal Revenue, C.C. 
A,‘8, 106 P.2d 731—Inter-Island 

Steam Nav. Co. v. Territory of'Ha¬ 
waii, aaA.HawaiI, 96 F.2d 412— 
Nev-Cal Electric Securities Co. v. 
Imperial Irr. Diet, C.C.ACal., 85 
F.2d 886, certiorari denied 67 S.Ct 
498,- 800 U.a 662j 81 LBd; 871— 
City of Louisville v.‘ Babb, C.C.A 
Ind., 75 F:2d' 162, certiorari d^led 
Babb V. City of Louisville, 66 S.Ct 
660, 296 U.a 738, 79 LBd. 1686— 

U. a V. Mullendore, adAOkL, 74 
F.2d 28^T. W. Phillips^ Jr.,' Inc., 

V. Commissioner of Internal Reve¬ 
nue, crc.A., 63 F.2d lOl-^orpn* 
Juris gnotad la Kewanee Oii:.& Gas 
Co. V. Mosshamer, CXCAuCkl;, 68 
F.2d 711, 712—U. a V. Bumet't D.C 
Mo., 68, F,2d 219—MacMillan v. 
Railroad Commissi 9 n of Texas, D.C 
Tex., 61 F.2<[ 450, reversed bn‘ oth¬ 
er grounds Railroad Commission 
of Texas y. MacMillan, 68 aCt 223, 
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287 U,S* B76, 77 UBd, 505—^Liberty 
Cent, Trust Co. v. Greenbrier Col¬ 
lege for Women, .D.GW.Va,, 50 F. 
2d 424. affirmed 61 S.Ct 493, 283 U. 
S. 800, 75 ^Bd. 1422—ir. S. Llgrht 
& Heat Corporation ,v. Nlagrara 
Falls Gas, & Electric LiUrbt Co., 
CC-A-NT^T., 47 F.2d 667, certiorari 
denied Niagara Falls G&a & Elec¬ 
tric Eight Co. V. Prendergast. 61 
act 666, 283 XJ.S. 864, 75 L.Ed. 
1469—Garysburg Mfg. Co. v. Pen¬ 
der County, D.C.N.a. 42 F.2d 600 
—Marrs ,v. City of Oxford, C.C.A.. 
Kan.. 32 F.2d 134, 67 A-KR. 1336, 
certiorari denied Bamsey v. City of ! 
Oxford, . 60 act 24, 280 XJ.a 663, 
74 Li.Ed. 617, and Marrs v. City of 
Oxford. 60 act .29, 280. U.S, 673. 
.74. E.Bd. '626—Griffin v. Seaboard, 
Air Line Ry. Co., D.C.Mo., 28 F.2d 
998—Standard Oil Co. of Louisiana 
V. Hall, D.C.Tenn., 24 P.2d 465, af¬ 
firmed Williams y. Standard Oil Co. 
Of Louisiana, 49 S.Ct 116,.278 U.S. 
235, 73 L.Ed. 287, 60 A.L.R. 696— 
Fox Film Corporation y. Trumbull, 
D.CConn., 7 F.2d 716—^Brooklyn* 
Union Gas Co. v. Prendergast D.C. 
N.T., 7 F.2d 628, modified on other 
grounds Ottlnger v. Brooklyn Un¬ 
ion Gas Co., 47'S.Ct 199, 272 U.S. 
679, 71 L.Ed. 421—The Over the. 
Top, D.CConn., 6 F.2d 838—Geragh- 
ty V. Potter, D.CiMass., 6 F.2d 366,. 
directions to vacate judgment re¬ 
manded on other grounds Potter v. 
Geraghty, 47 S.Ct 235. 273 U.S. 
773, 71 LJBid. 886—Lambert v. Yel- 
lo^ley, aaA.N.T., 4 F.2d 916, af¬ 
firmed 47 act 210, 272 U.S. 681, 
71 L,BeL 422, 49 AuKR. 675., 

Lee Optical of Oklahoma y. Wil¬ 
liamson, D.CO^, 120 F.Supp. 128 
—Prentiss v. National Airlines, D. 
.CN*J., .112 F.Supp. 306—^Pyeatte v. 
Board of Regents of University of 
Oklahomia, D.C.OkL, 102 F.Supp. 
407, affirmed 72 ,S..Ct 567, 842 U.S. 
'936, 96 L;Ed.‘ 696—Ex parte Wells, 
D.C.Cal., 99 F.Supp. 320, reversed 
.on other jgrounds Duffy v. Wells, 
201 Fl2d 603—Karpark Corp, v. 
Town, of Graham, D.CN.C, 99 F. 
Supp. 124, affirm^ Town of Gra¬ 
ham V. KAi^ark Corp., C.CLAl., 149 
F.2d 616-~I^vldeuce Jouimal Co. 
V. McCoy, p.aR.!., 94 F.Supp. 186, 
ajffirmed McCoy v. Providence Jour¬ 
nal Co., C.A., 190 F.2d 760, certio¬ 
rari denied.-72 s'ct 200, 342 U.S. 
894, 96 IxEd. 669—U. S. v. Painters 
Local,Union No. 481, D.C.Conn., 79 
F.Supp, 616, .reversed on other 
groimds 172 F.2d 854-r7McGnlre v. 
Parkw, D.CLMo., 78 F.Supp. 199— 
Woods V. Benson Hotel Corp., D.C. 
Minn., 76 F.Supp. 743, affirmed, C.a 
A., 168 F.2d 694, Vacated on other 
grounds 81 F.^pp. 46—^Peterson 
V. Parsons, D.C.Minn., 73 F.Supp. 
840—McWhprter, v. Anchor ^ Serum 
Co.; D.C.ArliL, 72 F.Supp. 437—^Mer¬ 
ced Dredging ,Co. v. Merced* County, 
D.CCai., 67 F.Supp. 598—^Frazier 
▼. Goddard, D.dOkL, 63 F.Supp. 


...696r?-Aerated Products Co. of Phil- 
adelphia. Pa,, v. Department of 
Health of S^te of New Jersey, 
D.C.N.J., 69 F.Supp. 652, affirmed, 

C. C.A., 169 F.2d 861—Mallatt v. Os¬ 
trander Ry. & Timber Co., b.C.Or., 
46 F.Supp. 250—Mount Tivy Win¬ 
ery V. Lewis, D.C.CaL, 42 F.Supp. 

. 636, affirmed, C.C.A., 134 F.2d 120 
—rOdland V. Findley, D.C.Ohio, 38 
F.Supp. 66.3, reversed on other 
grounds 127 F.2d 948—Hannan v. 

. City of Haverhill, D.C.Mass., 38 
F.Supp. 234. affirmed, CCA.. 120 
F.2d 87, certiorari denied 62 S.Ct 
81. 814 U.S. 641. 86 L.Bd. 614—In j 
re Rivervlew Products, D.C.N.T..! 
84 F.Supp. 482, 733—^In re Com- 
nmnlty Power & Light Co., D.C.N. 
Y., 38 F.Supp. 901—U. S. v. Fea¬ 
ture Frocks, D.C.I11:, 33 F.Supp. 

‘ 206—U. S. V. Platt. D.C.Tex., 31 F. 
Supp. 788—Paramino Lumber Co. v. 
Marshall. D.C.Wash., 27 F.Supp. 
823, affirmed 60 S.Ct 600, 309 U.S. 
870, 84 L.Ed. 814—In re Royal-Wll- 
helm Furniture Co., D.CMich., 28 F. 
Supp. 993—^In re Standard Compo¬ 
sition Co., D.C.Mich., 23 F.Supp. 
891—^Mutual Life Ins. Co. of New 
York V. liatimer, D.C.Cal., 23 P. 
Supp. 259—U. S. V. Whittenberg, 

D. C.Tea:., 21 F.Supp. 713—Hudson- 
Duncan & Co. v. Wallace,. D.C.Or., 

, 21 F.Supp. 295—^Feldman v. City 
of Cincinnati. D.C.Ohio, 20 . F.Supp. 
531—^Bristol-Myers Co. v. Tischau- 
ser, D.C.Cal., 18 F.Supp. 228—Mi- 
chalek v. U. S. Gypsum Co., D.C 
N.S*., 16 F.Supp, 708—^Association 
of Rock Island Mechanical and 
Power Plant Employees v. Low- 
den, D.C.Kan., 16 F.Supp. 176, af¬ 
firmed, C.C.A., Brotherhood of Rail¬ 
road & Shop Crafts of America, 
Rock Island System, Grand Lodge 
No. 3 V. Lowden, ,86 F.2d 458, 108 
A.L.R. 1128, certiorari denied 
Brotherhood of Rafiroad Shop 
Crafts of America v. Lowden, 67 
S.Ct 435, 300 U.S. 669, 81 L.Ed. 868 
—U- S. V. Curtiss-Wright Export 
Corporation, D.CN.Y., 14 F.Supp. = 
230, reversed on other grounds 57 
S.Ct. 216, 299 U.S. 304, 81 L.Ed. 
255—Bethlehem Shipbuilding Cor- 
' poration v. Nylander, D.CCaL, 14 
F.Supp. 201—^Precision Castings Co. 
V, Boland, D.C.N.Y.. 18 F.Supp. 877, 
affirmed, CCAu, 85 F.2d 16—^In 
re Bennett, D:C.Mo.; 13 F.Suppl 363 
—Covins Juris piloted In In re Cole, 
D.COhio, 13 F.Supp; 283, 285— 
Woner v. Lewis, D.CCaL, 18 F. 
Suipp. 45^ appeal' dismissed, C.C 
A., 80 F.2d 1028—R. C Tway Coal 
Co. V. Glenn, D.C.Ky,, 12 F.Supp. 
670—Larabee Flour Mills Co. v. 
Nee, D.C.Mb., 12 F.Supp. 396, cause 
rexnanded on other grounds, CC. 
A,, 81 F.2d 628—Eingan & Co. v. 
Smitt 'D.CInd.,, 12 F.Supp. 829. ap¬ 
peal dismissed! C.CA., Smith v. 
'Klng^n & Co;, 80 F.2d 1020—Wash- 
bum Crosby Co. v. Nee, D.CMo., 
'll F.Sitpp. 822—Gold Medal FoodS; 
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V. Landy, D.C.Minn., 11 F.Supp. 66 
—U. S. V. Seven Oaks Dairy Co., 
D.C.Mass., 10 F.Supp. 995—S. 
V. French, D.CMich., 9 F.Supp. 30 
—A, Magnano Co. v. Dunbar. D.C 
Wash., 2 F.Supp. 417, affirmed Ai. 
Magnano Co. v. Hamilton, 64 S.Ct 
599, 292 U.S, 40, 78 L.Ed, 1109— 
Gottlieb V. White, D.CMass., 1 F. 
Supp. 905, affirmed, C.C.Au, 69 F.2d 
792. certloraH denied 64 S.Ct. 867, 
292 US. 667. 78 L.Bd. 1605. 

Krietmeyer v. B^dwln Drainage 
Dist., D.CFla., 298 F. 604—Burk- 
Waggoner Oil Ass’n v. Hopkins, 
D.CTex., 296 F. 492, affirmed 46 S. 
Ct 48, 269 U.S. 110, 70 L.Bd. 183— 
Twohy Bros. Co. v, Kennedy, CC 
A^Ariz., 295 F. 462, error dismissed 
44 S.Ct 686, 265 U.S. 675, 63 L.Ed. 
1187—Colorado Power Co. v. Hal- 
derman, D.C.Cola., 296 F. 178— 
Kansas City Southern Ry, Co. v. U 
S., C.C.A.ATk., 293 F. 8—^Irving 
Bank-Columbia Trust Co, v. New 
I York Rys. Co., D.CN.Y., 292 P. 429, 
affirmed, CC.A., 292 F. 440, certlo¬ 
raH denied 44 S.Ct. 38, 263 U.S. 
713, 68 L.Ed. 620—^Martin v. Ben¬ 
nett, D.CGa., 291 F. 626—Da 3 ^on- 
Goose Creek Ry. Co. v. U. S., D. 
CT^, 287 F, 728, affirmed 44 S. 
Ct 169, 263 U.S. 456, 68 L.Ed. 888, 
88 A.L.R. 472—U. S. v. Gordin, D. 
COhlo, 287 F. 666—^Federal Trade 
Commission v. P. LoHllard Co., D. 
CN.Y., 283 P. 999, afllrmea Federal 
Trade Commission v. AmeHcan To¬ 
bacco Co., 44 S.Ct 836, 264 U.S. 
298, 68 L.Ed. 696. 82 A.L.R. 786— 
Alabama Power Co. v. Gulf Power 
Co., D.CAla., 288 F. 606—Central 
Union B^re Ins. Co. v. Kelly, CC.A. 
Kan., 282 F. 772—Piel Bros. v. Day, 
D.CN.Y., 278 F. 223. aflarmed, C. 
C.A., 281 F. 1022—^Marcus Brown 
Holding Co. V; Feldman, D.CN.Y., 
269 F. 306, effirmed 41 S.Ct 466, 
266 U.S. 170, 66 L.Bd. 877—C A. 
Weed & Co. V. Lockwood, b.C.N.Y., 

, 264 F. 463, affirmed. CCA., 266 P. 
786, reversed on other grounds 41 
S.Ct 805, 266 U.S. 104, 66 L.Ed. 
632, and Sultzback Clothing Co. v. 
Lockwood, 41 S:Ct 448, 265 U.S. 
681, 66 L.Ed. 796—Hannah & Hogg 
V. Clyne, D.C.I11., 263 P. 699—Amer¬ 
ican Distributing Co. v, Hayes 
Wheel Co., D.CMich., 260 P. 109, 
reversed bn other grounds Hayes 
* ‘Wheel Co. v. American iDistrlbut- 
; Ing Co., 257 P. 881, 169 CCA. 31, 
certloraH; denied Americap Dis¬ 
tributing Co. V. Hayes Wheel Co.. 
40 S.Ct 13, 260 U.S. 672, 63 LJEJd. 
1200—Johnston v. Kennecott Cop¬ 
per Corp., Alaska, 243 F. 407, 160 
CCA. 417—U. S. V. Scott D.CR. 
L, 248 P. 861—Norfolk County Wa¬ 
ter Co. V. City of Norfolk, Veu, 246 
F. 650, 158 CC.Al. '606, certloraH 
denied 38 S.Ct 192, 245 U.S. 672, 
62 L.Ed. 640. 

Ala.—City of Talladega v. Ellison, 79 
So.2d 551, 262 AlA 449—In re Opin¬ 
ion of the Justices, 43 Sd.2d 263 
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>i6i; c.j;.s. 


Ala. Ill—Wliarton v^. 2. 

3042d aiO, 241 Ala. 218—State v. 
i^obUe. County, 185 So. 878, ,239 
Ala. 502—Klein v. Jefferson County' 
Buildinsr ds lioan Ass’n, 195.So. 593, 
239 Ala. 460-^—Gray v. Walker Coun¬ 
ty. 179 So. 225, 235 Ala. 223—Gray 
74 Johnson, 179 So. 221, 235 Ala 
40&-r-Tucker v. State ex rel. Poole, 
L66 So. 249, 231 Ala 360—Corpus 
Furls oited la Irwin v. „ Jefferson, 
:jQUnty, 154 So. 589, 690, 22S Ala 
509—Jefferson County v. Busby, 148 
3o] 411, 226 Ala 293, answer con¬ 
formed to 148 So. 416, 25 AlaApp. 
t49 —ByM TT. State, 102 So. 223. 
212 . Ala’ 266—Bx parte Smith. 102 
So. 122,. 212 Ala 262—Randle v. 
W^inona Co.,-89 So. 790, 206 Ala 264, 
L9 A.L.R. 118—First Nat Bank v.: 
a^ood, 89 So.,497, 206 Ala 308— 
X>arte Johnson, 84 So. 803, .203' 
Ala. 579—^Pillans v. Hancock. 84 
.767, 203 Ala 670—Louisville & 
IL Co. V. State, 78 So. 93, 201 
Ua. 317, appeal dismissed Louis-’ 
rlile A N. R. Go. v. State, of, Ala-: 
>ai^ 39 S.Ct 18, 248 XJ.S. 633,. 63; 
:M.Bd. .408—^Bx parte Western IJn- 
bn Tflegrr£U>h Co., 76 So. 438, 200 
Ua- 495 —Oancy v.^ Alabama Pow- 
T Go.,^‘78 So. 90i;.198.A4a 6p4. 
(Amiss V. O'Rear, 104^ So. 8^6* 21 
UaJApp. 37—^nor v/ State, 103 i 
Jo. 902, 20 AlaApp. 463—Roaeberry 
State, 103 So. 898, 20 AlaApp. 
60,certiorari denied Ex parte 
toseberry, 103 So. 901, 212 689 

rBamett v, StatSi 1Q2 So. 488,’ 
0 AlaApp. SOO—Stone y.. State,- 
01 So. 68, -20 AlaApp. 69, certio- 
ari denied Ex parte Stone, 1*01 So.* 
2, 211 Ala "601—State V. Dodd, 

I So. 366, 17 AlaApp. 20-^West-. 
m. Union Telegraph Go. y. City: 
f , Decatur, 81 So. 199, 16 AlaApp. 
70, certioraji denied 81 So. 206, 
02 AJa 693—Haiis .v. State, 76 
o.' 724 ; 16 Ala.^p.-132.. - 

s]^—^tPerritory v. Northern Com-, 
lercial^ Cos^ 6. Alaska .754—^Ex 
arte Dunlap, 5 Alaska 52L 
U^Hudson y. Kelly, 263 P.2d 362, 

6 Ariz. 26^Roberts V. Spray, 223’ 
;.2d>. 808,, 71 Ariz. eO^Duhame v. 
tate Tax Commission, 179 P.2d 
52, 66. i^iz. 268, 171. AuL.R. 684— 
tate Yuma Iir. Dtot., 99 P.2d 
M, 66 Aria. 178—State v. ■ Ank-. 
tm., 3i >.2d 888, 43 Arlz. ,862— 
tohlson, T. .& S. F. Ry. Co. v. 
tate;,, .266 P. 602; 82 jUrlz. . 446,.. 68 
.Li.I^ .663—^Pears y. States 266 P.. 
00,38. Aria 432-7-Arizona. Sta.te 
ank, V.- Crystal Ice. & Cold Stoi> 
^e.COi,: 224 P. 622, .26 AriZ. 205— 
lack &. White 5!axlcab Co. v.: 
tandard Oil. Co.,. 218 -P., ;1.89,' 25 
xiZf 381-^mi^'y.; M^9ney,\l97; 

. 704, 22 Aria.-342—^Tis^ons v. 
bright,, 195 ioo,, 22 ^la 13*5: 

—HIckenbottom v. McCain, 481 
226,. 2Q7..Ark^ 486, certiorari 
^ed. ,66 . S.Oi -189, , 328- 4X6. 777, 

^ L-Ed. 621, rehaarii^. d^ledl 66 
«:0t. 267, 828* U.a ‘817, $9 L.Bd.^ 


649—Barratti' r. Koser‘ Gin Co.,, 
177 S,W.2d 760, 206 Ark.. 818— 
Newton v. Edwairds, 166 S.W.2d 
691, 203 Ark.' IS-^trpud* .Crow, 

, 136 S,W.2d 1025, ISO Ark. 8l4, cer¬ 
tiorari dismissed CrOw vl .Stroud,. 
61 act f7, 311'U.S. 607, 86 L.Ed. 
SS^Ward V. Bailey, 127 ’ S:W.2d 
272, 198 Arfc 27—State ex rel. At¬ 
torney General y. Lee, 99 S.W.2d 
835—State v. Gray, 93 S.W.2d 447, 
192 Ark. 1046-r-KelSO v.' BuSh, 89 
S.W.2d.694, 191 Ark. 1044—Wise¬ 
man V. Phillips, 84 S.W.2d 91,, 191» 

. Arlt 63-7Sewer Improyeme.nt Dlst- 
No. 1' of Wynne v. Delinduent 
,Landa, 68 a'W.2d .80, 188 Ark.;'788 
—^Adams V. . Spillyaxds, 61.. S.t7.2d‘ 
686 ; 187 Ark. 641, 86 A.I<;R. 1493 
—White V. Williams, 69 S.W.2d; 

. 23, 187 Ark. liST^Buzbee v^'Hut- 
; ton, . 52 S’.*^-2d 647; . 186 VArk. 134 
—State V, Hurldck, f9 S.'W’.2d 611, 
186 Ark...807—Gohb v. Pameli.,: 86 
. S.W.2d ,888, IsA Ark.?.^l^9—Cap. F. 
Bourland Ice OrOam Co. Frajak-; 
lin Utilities Co., 22 S.w;i2d 993“, 18, 
Ark. 77Q, 68/A.L:R:.ldi8—Replbgle 
y. City ..Of Little .Rock, .267 .S.W. 

. 863, 16.6-A^k. 617; 36 A.L.R. 43 33— 

. Rayder y. McGrehee East and West 
Highway, Diat. 266 S:W. :85,' 161 
2e9^Little River County 
Board of Education v. Ashdown 
Special School.Pist, 247 S.W. 70,^ 

. 156 Ark, 649—Stan<tod Oil Cpv v.. 
Brodie, 239 S.w: ,763-^'^bhimfssion- 
ers of Brpadiway.-Mjiln stfeet 
Bridge. Dlst v. Quapa^r Club,. 224 
. S.W.' 62.2, 886,146 Ark. 279—Rlbe V.. 
Lonoke-Cabot Road Improvexnent 
Pist No.,,11 of Lonpke County, .221 
S.W.. 179, 142 Ark. 454—Hill v.’ 
Echpis,’ 215 aw. 882, .140 Ark. 474 
—Dobbs Y. Holland, 216 S.W. .709, 
742, 3^40 Ark, ' 898A-Cuinnock . v. 

AlesbuideV, .213 SlW. 767,* 139! Ark.. 
163—Sallee v. .Dalton. - 2i3’ S.W.‘ 
762, 188 Ark.’ 549. .. 

Cal.—Malion y. City of > Long Beach, 
282 P,,2d. 4.81-r-Ei. Dorado Oil Works 
. V.. l^cColgim, ‘215 P.2d\.4*;A4 C€d.2d 
, 7.31, appeal, dismissed .71 S.Ct. -62, 
340 U.S. 801, 96 L.Ed. 689, rehear¬ 
ing denied 71. S,Ct 193, 840 U.S. 886, 
95 L.Ed-_ 642-7-Accbunting Corp. of 
. America v.' ^tote Board of Acepunt- 
rancy,. 208 iP.2d 984, .CaX.2d 186 
—^Delaney v.,..Lpyre:ry,..i64 P.2d 674, 

- 26 .CaL2d 66l,r flowed in* Hoyt v* 

^ Woody, 154 R2d 620,.'26 Cal;2a.^47 
—^Martin y. .Riley, 123 :P.2d 488; 20. 

. Cal.2d 2S-rrRalney y. Michel,. 67 
. .P.2d .932,. 6 Catad 269, 106 A,L.R. 

. . . 148—Johnson ^y. Gent^, 80 P.2d 
400i: 220 ’^'- 231, 92 A:Lu.R.*“ 1264 
—PacidCx!indemnity Co. y.. Indus¬ 
trial- Accident Goinmlssibn: if P.2d 
1, 2aL6"Cal. A61, 82' .AJL^ 1170— 

. Yentura..County Harbor Dist.' y; 

Board p;f'Supers ot Yehtura,: Cpun- 
., ty, .296 P. 6;. 2il ,Cal. 27:;^Redple. 
-y. Glphe Gr€^,,&"jelling C6^-‘294 
P. 3, 2il CaL l2a^Fieming^ y. Su- 
perior Court, of Orange County 2 3 8. 
P. 88, 196 Cal. 844—People v. Mon^ 
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terey Fish P^ducts (5b}, 234’ P. 898, 
195^ Cai 548, 38 a:l.B. Il86i-Mar- 
' tin v; Superior Cbutt of Saertoen- 
to County, 2*27 P. 762, :L94<(3al. 93— 
Reclamation Dlst: No: 1500 v. Riiey 
* 21*8 ;P. 762, 192 CSsfcL l47;^lasseU 
Development Co.’ y. Citizens* Nat 
Bank of Los Angeles, 216 P. 1012, 
191 C:al. 375, 28 A.L.R: 1427—Vet- 
' elrans* Welfare Board ' y, Jordan, 
208 P. 284, 189 CaL 124, 22 A.L.R. 
I 6 I 6 —^In re Potter's Estate, 204 P, 
826, 188 CJaL 66—Ex parte Girard, 
-200 P. 698,: 186 CaJ. 718—MacMil¬ 
lan CO. V. Clark.e, 194 P; 1030, 184 
'.Cal. 491, 17 AlL.]^ 288r^te.‘Clemens 
’Horst Co. y. Industrial*,Accident 
.Cdmmiissipn of (^ajlfbmli^ *i93 p. 

: 106, i;84 Cal. 130, 16 A-LIr. * 611.^ 
‘ pity and CoUnty p^ San F^cfsco 
y. Industri£d.. Acc. ' Commli52ion^ 

P.. 25, 183‘C?el. 273-^Hanseh V, Val- 
‘ le'jO Electric Light ^ PPwe'r Co., 
188 ‘.P. 999, 132 Cal. 492—Holers 
■sf... Jordan, 175 P. 406, 179 !CaL OH 
: ^HeBLeyV. . Jordan* 176 P.. 402, 179 
CJaL 24—city, of Lbs Angeles v. 
Lewis, .167. P.. 890, .175 CJaf .???— 

. Ex parte A^art, 169 P.. 169, 172 . CaL 
.762-^-4^stens v. Pillebury, 158 P. 
218>. 17^..CaL. 672—San Diego Elec. 

. Ry.‘<po. V... State BoSrd of, Bquiili- 
zation, 200 P:2d ‘678, 89 Cal.App.2d 
. 267, appeal, dismissed . 6.9 S.Ct 1163. 

; .. 337 ir.S- .9li, 93 L.Bd, 1763—^acra- 
'paento County V. City of Sacramen- 
’ to, 171 'B.2d 477, 76. (3al.App.2d. 436 
—^P’eople V., Keith Ry. Equipment 
Co.,: ..161 >:2d .244, 70 (3al.Apj).2d 
;. BSO-T-klray. v. . Kenny,: i63 P.2d 961, 
67 C!aJUApp.2d . 281—Gregory v. 
Hecke, 238 P.^787, 78 (5a.LApp. 268 
-=-San Gabriel'(ibunty Water Dlst 
y. Richardsbn, 228 P: 1066, 68‘CaL 
App. 297-:-Ex paite ^Biudy, 224 P. 
252, 65 CaLApp. 346-^Ryan v. Ri¬ 
ley, 223 P- *1027, 65 CaiiApp. 181— 
People y. Waller, 222 P. 171, 64 
•CJai.App. SOO^-Foucht y. Hlml, 208 
P. *862, 67 C^.App. -686—People v. 
Rinner, 199'P. 1068, 62’ CalApp. 
747—Ex parte Higgib®, 195 R 740, 

• 60 CJdLApp. 633—^People v. Kauf¬ 
man, 198 P. 963, 49 CJaJLApp. 670— 
Lawsoh y. Turlock Union High 
School Dtet:, i9^* P. 1666 , 47 CaL 
App. -262—Cbhn y.' Xsenseb, 188 P. 
279, 45* CaLApp: 6‘81—^Mathews v. 
Savings Union Bank & Tlust Co., 
134 P: 418, 43 CS^App; 46. 

People y. Kahn, ’6jj' P,2^ 596, 19 
, CaL'App.2d Supp. 768. \ . 

Colo;—^Eedmon v,\. Davis, 1.74 P.2d 
945, 116 Colo; 415^!Etlnri v. .Red- 
; f^»rd,.’84;P.2d 82*7, 102 Ooio. 4.75-f-U. 
S; Building & Loan. Ass^n y. Mc- 
. Clbltod, 86 P.2d 164, 96 Colo*-,292, 
celtibrarl .denied 65 , S.^. 361, 1 294 
, U.S. 70^6, .79 .L.Bd-,1241—In rei Sen¬ 
ate .Resolution -No. 2, Concerning 
. Dohstliutlbnallty of House Bill No. 

. 6, 31 P.2d *325, .94 Coib. ICTX—Mitch- 
...ell y.^ People, 231 P,. 686, 76 .golo. 

! 84.6, ‘49. A..L.R, .‘636—MlDi^.! v. 
„Moffat b?un^l Improvement Dist, 
211P, 649; 72 C3610. 268—Citiambers 




16. -C/J.S.: 


, people. 20.2 p. ;»081, 70 Colo,. 498 
——Altitude Oil Co., "v. People, 202 
V 180 ' 70 Colo. 462, error dls- 

TOleeed.-Altitude Oil Cto. J- f wJe 
of State of Colorado, 48 S.Ct 11 
post Printlns & :Pu1?llshlngr Co. v. 
City & County of Denver, 189 P. 

89 8f Colo.. 60—People v. Frleder- 
1,L 186 P. 867. ■67 Colo. 69-Ghl- 
Cfl«> B. & Qi R- Co- School Dlst. 
No. 1 In Tuma County, 166 P. 260, 

63 Colo: 169. . ’ 

Conn.—Cahill ▼. Leopold, 103 Ai2d 
318. 141 Conn. 1-^agre-Allen Co. v. 
Wheeler, 179 A. 196, 119 Conn. 637. 
'98 A.L.R: 897 —Daly V, Fisk, 134 A. 
169 104 ' Conn, 679-^tatO v. Bas¬ 
sett, 128 a:: 842, 100 Conn. 430, 87 
A.L.R. 131-^tate;Vi Porter, 110 A. 
69 , 94 conn; 639.' " ^ 

Del.—State ex reL James Schorr, 

68 A12d 421, 6 Terry 232, reversed 
. on • other grounds 66 .A.2d 810, 6 
Terry 18—D^vrare Steeplechase 
6b Bace Ass’n v. Wise,’ 27 A.2d-*367, 

• 2 Terryx 687-^onai;d v. State, 16 A. 
2d 121, 2 Terry. 107. , . 

Collison y. State .ex ■‘reL Creen, 

2 A2d, 97. 9 WW.Ha,rr. 460. 119 
A.Ij:B. 1422—^Baxter V. . State, 197 
A-.678, 9 W*W.Harr. 225—Appeal 
of Blackstone, 190^A 697, ,8 W.W. 
iHarr. 236-r-In re Cypre^ ..Farms 
^ Ditch, .180 A 686, 7< W.W.^arr, 71— 
.Coleman' y. Jtoodes, ;159’ A 6^9, 

. W.W.H8jrr. 120. . 

. Jam^uzzio y. Hackett, 82 A2d,780, 
82 i.D.el..Cav. 1 . 63 —Klein y. National 
Pressure Cooker Co., 64 A2d 629, 
81 DeLCA 4.69—Philadelphia, B. ^ & 
W.'’ R. ,Co.' y. l^yor and Council of 
Wilmington,. ,67 A2d 769, 80 DeL 
-.Ch. 213—Dangel v. Williams, 99.A 
84, 11 DeLCh. 213. . 

D.C.—^Pelley v. Botkin, 162 .P,2d 12, 

T 80 U:S.App.D.a 261-TFlrst . Iowa 

■ Hydro-BlecJ Co-op. y.. Federal Pow¬ 
er Commission, 161 F.2d 20, 80 U.S. 

■ App.D.C. 211, reversed on other 
' gncounds '66 S.Ct. OOBj- 828 U.S., 162, 

90 Li.Bd.1 1143, rehearing., denied 
/ 66. S.Ct. 1886, Z2Z U.S. 879, 90 .L. 

Ed. 1647. ' . . " 

]g»la.—iWri^t. V. Board of Public In¬ 
struction of Sumter County, 48 So. 
2d’912-^Florlda Power Corp. v. Pi¬ 
nellas Utility Board, 40 So.2d 360, 

■ rehearing denied 40 So.'2d 844 
Fowler v. Turner, ‘26 •So.2d 792, 167 
Fla. 529^^^:^hnders v. City of Jack- 

‘' sonville, 2& So.2d 648,-167 ,■ Fla. 240, 

' followed In* 26-’•So.i2di'666, 167 Fla. 
258->^tate ex rel. Badirett v. -Dee, 
22 So.2d: 664, 166 Slh. ,291—Chiapet- 
ta y. Jordbtn, 16 So.2a 641, 168 Fla. 
788—B'all V* Branch, 16 So. 2a 624, 
154 Fla. 67««-^Nichols Vw Xdndre, 9 
' So.2d' Wf, i61i Fla. 87, 144 AL.R. 
' I861^Wa^brlght v. Duval County, 

■ 196 So.'480, 142 FlA'876—Haddock 
V.’ State, 192 So. 802, J.41 Fla. 182 

' -^A M. Klemm- & Son v. City, of 
Winter Haven, 192 'So. 662; 141 
Ma.^ 60, appeal dismissed- 60 S.Ct. 
810, 809-’ U.'S. 638,- 84 li-Bd.: i998, 
‘ Vehearkig^ denied 60 S.Ct.< 397,- 810 
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U.Sj 656, 84 .L.B^ 1420—atjr of 
Winter Haven v. A M. Klemm & 
Son, .131_ Sa 163, rehearing denied 
182 So.-841—^Ex parte White, 178 
So. 876--^Mayo V. D^orida Grape¬ 
fruit . Growers' Protective Ass'n, 
161 So.’-25, 112 Fla- 117—State ex 
; rel. Landis v.- Prevatt, 148 So. 678, 
llOj Fla. 29-r-Spencer v. Hunt, 147 
So, 282, 109 Fla. 248—Riley v. Law- 
son,. 143 So. 619, 106 Fla. 621— 

.. City of Sebrlng v. Wolf, 141 So. 
786, .106 Fla. 516—Gray v. Central 
Florida Lumber Co., 140 So. 320, 
104 FlSi 446, rehearing denied 141 
So. 604,. 104 Fla. 446, and certio¬ 
rari denied Central Florida Lumber 
Co., y. Gray. 58. S.Ct. 84, . 287 U.S. 
634, 77 LvEd. , 649—State ex rel. 
Gillespie v.,Thursby, 189 So. 372, 

.. 104 Fla. 103, rehearing denied 140 
'tSo.;776, 104 Fla. 103—Jacka^on Lum- 
. her Co. V. Walton County, 116 So. 
771:^' 95 Fla.. 632, appeal dismissed 
49 S.Ct., 338,. 78 L.E<L 1011—Stete 
V. Sullivan, 116 jSo. 256,. 95 Fla 191 
—Tibbett? v. Olson, 103; So. 679, 

; 91 Fla 824—State v. j Carley, 104 
' So. 677, 89 Fla 361—Ex parte Mes¬ 
ser, 99 So.,330, 87 Fla 92—State v. 
•Bryany 99 So. 32.7, 87 Ma 66 - 7 -Rich- 
ardson v. Hardee, 9.6 So. 29.0,. .85 
Fla ...SlO^State y. State Board of 
EciualizerSf 94 .So.- 681> ,84- .Fla 692, 

. 30 AL.R. .36V“Berry v. I^dea 91 
So. < 686 , 88 Ela 5‘31-rGrantham v. 

. State, 9.0 ^o, 697, 8*3 Fla 16—State 
.,v, Vestel, - 88 .,So..477, 81.Fla 626— 
Board of* 6 pm*rs. of Everglades 
Drainage. .Dist v. Forbes Pioneer 
Boat Line, 86 So. 199, 80 Fla 262, 
reveisedr.on other grounds .Forbes 
Pioneer Boat Line v. Board , of 
-Com'rs of Everglades Drainage 
Dist;, 42 S.Ct. .825, 258 U.S. 338, 
66 L.Ed.. 647-rin re* Seven Bar- 
-reis of Wine, 83 So. 627, 79 Fla 1 
—^urr V. Florida. East-Coast Ry. 
Co., si So* 464, 77 Fla 269—State 
V. Duval ;County, 79*. So.. 692, 76 
! Fla 180—^Lah^art v.^ Catts, 76 So. 
47 , . 73 Fla^ 785—Slewart v. De 
Laud-Lake Helen Special Road and 
Bridge Dist. of yolusia County, 71 
*So. 42, 71 Fla 168.^.. * 

Ga._Culbreth v. Southwest Georgia 

• Regrional Hdusiug - Autihiority, 33. S. 
B.2d 684, 199 Ga i WS—Boyers v. 
State, 88 S.E.2d 351, 198 Ga 838— 

' Stegall y. Southwest Georgia Re- 
- gional Housing Authority,r 80 S-B- 
- - 2d-196, 197 Ga 571 —Forrester v. 

. Edwards, 15 SJB3.2d 861, 192 Ga 
629 —Robltzsch v. State, 7 S,E.2d 
387, 189. GA 68.7—Shadricfc y. Bied- 
.. soe, 198 S;E. 535, 186 Ga 346—Cow- 
. .BXt v* ’ City of Waycrosa,. 126 S.B. 
476,-169 Ga 589—Wright v. Hirach, 

. lie S.B. .796, 156 Ga . 239—Bennett 
y, Wheatley, "116 S.B. .88, ‘164. Ga 
591 —dooper /y.- B^^ins, 110 S.B. 
726, 162 ^Ga 688,. 20 Al^R* — 
. Sister Felicitas. v. jHArtridge, 98 
S.B. 688j 148 Gaj^ 832.-., ' , 

Pe Berry v. aty, of La Grange, 
J g' S.E.2d ,146, ,62. GaApp. ,74. 


Hawaii—Bishop y. Mahiho, 85 ,H^- 
!'wail 608. 

Idaho.—^Independent School Dist. No. 

! 6 in Twin i^ls County v. Common 
' School Diet' No. 38 in Twin Falls 
‘ County, 181 P.2d 786, 64 Idaho 303 
—Idaho Gold Dredging Cq. v. Bal- 
derston, 78 P.2d 105 —Bannock 
County V., Citizens' Bank & Trust 
Co., 22 P.2d 674, 63 Idaho, 159— 
Curtis y. Pfost, 21 P.2a 73,. 63 Idaho 
; 1 —State v. Dimbar, 230 P.' 33, 39 
Idaho 691—^Burt v. Farmers* Co-op. 

. Irr^ Co.. 168 P. 1078, 30 Idaho' T62 
—Griffith V. Owens, 166 P.; 922, SO 
Idaho 647. . 

Ill.—Department of Revenue y. War¬ 
ren. Petroleum Corp., 119 N.E.2d 
216, 2 I11.2d 483—^People v. Adducqi, 
108 N.B.2d 1, 412 Ill, 621—^People 
ex rel Royal- v. Cain, 101 N.B.2d 
74.. 410 Ill. 89—City of West Frank¬ 
fort V. Industrial Commission. .94 
N.B.2d 413. 406 Ill 452—Missouri 
Pac. R. Co. .y.-Illinois Commerce 
.Commission ex rel .Broth, of R.. R* 
Trainmen, 81 N.E.2d 871, .4.01 jlH 
241—People v. Deatherage, 81, N.E. 
2d 581, 401 IlL 26-^Reiter .vl Illinois 
Nat. Cas. Co.. 73 N.B.2d 412, 397 
Ill 141, certiorari denied Reiter, y.- 
Palmer, 68 S,Ct 100, 332,.U..S.-791, 
92 L.Ed. 373—^People ex rel Chris¬ 
tensen' V. Board of,-- Education 
School Dist No. 99 . Cook County. 
,65.N.B.2d 826, 893 Ill 346—People 
ex rel, Aipmann v. Wabash. R. Co., 
62. N.B.2d 819, 391 HI. 200—People 
ex rel Olson v. Atchison, T. & S. 
F. Ryw Co., 68.N.B.2d 916, 389 .111 
204—^Regran v. Kroger Grocery & 
Baking Co., 64 N.B^2d 210, 886 llh 
. .284—^People ex rel Toman v. . B. 
Mercil & Sons Plating ,Co., 37 N.B. 
2d 839, 878 HI 142—People ex rol. 
TomSin V. > Sage, 81 .N.B.2d 791, 375 
Ill. 411 —City of Ottawa v. Brown, 

' 24 N.B.2d. 363, 872 Ill 468—^In re 
Bishop's Estate. .18 N.B.2d 218, 370 
Ill 173-Hunt Drainage Dist. >. 
Schwerer, *16 N.E.2d 737, ^ 369 Ill. 
830 —City of Chicago y.. Ames^ 7 
N.B.2d 294, 866 Ill 629, 10,9 AL,R- 
1609 —Punke v. Village of Elliott, 

6 N.B.2d 889. 364 Ill 604—People 
ex rel. Barrett v. Union Bank & 
Trust Co., ;i99 N.E. . 272, 862 Ill 
164, 104 ALuR. 1090—W;inberry v. 
Hallihan, 197 N.E. 662,,. 861 Ill., 121 
• —People- ex rel City of Peoria v* 
Weston, 193 N.B. 487, 368, Ill 610— 
People ex rel Sobl© v. Gill, 193 N. 
B., 192, 368 111 , 261 —People v. Mon¬ 
roe, 182 N.B., 439, 849 Ill. 270, 86 A 
,L.R. 606—People v. City of Chi¬ 
cago, I82'N.E. '419, 849 Ill 804— 
V People V. MoUtgares,, 180 N*D* 419, 
^ 347 Ill 662—^Bowers V. Glos, 179-N. 
E.‘80. 846. lil 628—People V. Stitt 
177 NiB, ‘784, 280 Ill' 663—People 
V. Dopp, 175 N.m;812, 343 HI .521 
\i-2urich’ General Accident & Lia- 
biiity Ins.. Co. .y. Industrial p6m- 
' mission, 16.8 N.B.. 466^ ’831 Ill'676 
—^People V. Ne-W.com, 149 N.B. 269, 
818 ‘ ^ iSS^W 



§ 99 CONSTITUTIONAL LAW 


147 NJB. 797, S17 HI. 132, error 
dUmissed 47 S.Ct 449, 273 U.S.. 
779, 71 888—North v. Board 

of Education of Community Hi^h 
School Dist No. 203, 145 N.B. 158, 
313 IlL 422--Peopl6 v. Boyle, 144 
N.E. 342, 312 Ill. 586—Robins v. 
Kadyk, 143 N.B. 863, 312 Ill. 290 
—People V. Falk, 141 N.B. 719, 310 
IlL 282—^People v. Exton, 131 N. 
E. 275, 298 IlL 119—People v. Beak. 
126 N.B. 201, 291 HL 449—Grand 
Trunk Western Ry. Co. v.. Indus¬ 
trial Commission, 125 N.E. 748, 291 
IlL 167—^People v. Cleveland C. 
a & St. lu Ry.. Co., 122 N.B. 792, 
288 HL 70—Sutter v. People’s Oak- 
light & Coke Co.; 120 N.B. 562, 284 
IIL 634—Hubbard v. Dunne, 116 N. 
B.. 210, 276 Ill. 598—Joel v. Ben¬ 
nett, 116 N.B. 6, 276 IlL 637—Peo¬ 
ple V. Gordon, 113 N.B. 864, 274 HL 
462—Victor Chemical Works v. In¬ 
dustrial Board of Illinois, 113 N.B. 
173, 274 IlL 11, Ann.Cas.l918B 627 
—People V. Brady, 112 N.B. 126, 
i72 ni. 401, AnaCas.l918C 540. 

Drtina v. Charles Tea Co., 204 Ill. 
App. 183, affirmed li8 N.E. 69, 281 
IlL 269. 

Ind.—Hanley v. State; 123 N.E.2d 462 
—Archer v. City of Indianapolis, 
122 N.B.2d 607—Department of Fi¬ 
nancial Institutions v. Holt, 108 
N.B.2d 629, 231 Ind. 293—Richmond 
Baking Co. v. Department of Treas¬ 
ury, 18 N.B.2d 778, 215 Ind. 119— 

. Bolivar Tp. Board of Finance of 
Benton County v. Hawkins, 191 N. 
E. 168, 207 Ind. 171, 96 A.L.R 271 
—Cox V. State, 181 N.B. 469, 203 
Ind. 644—^Bliwanger v. State, 180 
N.B. 287, 203 Ind. 307—Zoercher 
V. Agler, 172 N.B. 186, 202 Ind. 214, 
70 A.L.R 1232, rehearing denied 
172 N.B. 907, 202 Ind. 214, 70 A.L.I 1 . 
1232—^Hobbs v. Gibson School Tp. 
of Washington County, 144 N.B. 
626, 196 Ind. 1—^Baldwin y. State, 
141 N.B. 343, 194 Ind. 303—Powell 

V. State, 139 N.B. 670, 193 Ihd. 268 | 
—State V. Martin, 189 N.B. 282, 193 
Ind. 120, 26 A.D.R 1386^Felker v. 
Caldwell, 123 N.E. 794, 188 Ind, 364 
—Smith V. State, 120 N.B. 660, 187 
md. 694—^Thorlton V. Guirl Drain¬ 
age Co., 112 N.B. 6, 184 Jxid. 637. 

Evans v. Watt, 168 NB. 38, 90 
Ind.App. 37—^Riggs v. Lehigh Port¬ 
land Cement Co., 131 N.R 231, 76 
XniilApp: 308. 

Iowa.—Lorentzen y. Deere Mfg. Co., 

66 NW.2d .499, 245 Iowa 1317— 
Sper^ & Hutchinson Co. v. Hoegh, 

66 N.W.2d 4i0—Thomas v. State, 44 

. N.W.2d 410, 241 Towa 1072—Cor- 

^ pnji Juris Seenndnih cited la Hiatt 
y. Soucek, 36 NW.2d 432, 434, 240 
Iowa 300—Carlton y. Grimes, 23 N. 

W. 2d 888, 237 Iowa 912—estate v. 
Strayer, .299 NW. 912, 230 Iowa 
1027—rKeefner v. Porter,. 293 N.W. 
.601, 228 Iowa 844—MUW v. Sclkus-. 

^ ter, 289 N.W. 702, 227. Ipwa 1005— 

' -Oossins Juris seonudnm cited, la 
New fork Life Ins. Co. vl Brken,’* 


289 N.W. 16, 22 , 227 lo^ 738^ 
State y. Woitha, 287 N.W. 99, 227 
Iowa 1, 123 A.L.R. 884—VHas v. 
Iowa State Board of Assessment 
and Review, 273 N.W. 888 , followed 
in 273 N.W. 846, appeal dismissed 
58 S.Ct. 38, rehearing denied 58 
S.Ct 136, 802 U.S. 776, 82 L.Bd. 600 
—Corpus Juris cited la State v. 
Manning, 259 N.W. 218. 221, *220 
Iowa 526—^In re Pedersen's'Estate, 
196 N.W. 786, 198 loWa 166—Lin¬ 
coln V. Moore, 194 N.W. 299, 196 
Iowa 162—City of Des Moines v. 
Manhattan Oil Co.. 188 N.W. 921, 
193 Iowa 1096, 23 A.L.R .1322— 
Camaras v. Sioux City, 184 N.W. 
821, 192 Iowa 372—State v. Bartels, 
181 N.W. 608, 191 low 1060, re¬ 
versed on other grounds Bartels 
V. State of Iowa, 43 S.Ct 628, 262 

U. S. 404, 67 L.Ed. 1047—Kiihball 

V. Board of Sup'rs of Polk Coun¬ 
ty, 180 N.W. 988, 190 Iowa 783— 
Munn y. Independent School Dist 
of Jefferson, 176 N.W. 811, 188 
iWa 767—^Benschoof v. City of 
Iowa Palls. 166 NW. 898i 176 
Iowa 30. 

Kan.—State ex rel. Hawks v. City 
of Topeka, 270 P.2d 270, 176 7^. 
240—State ex rel. Osborn v. Rich¬ 
ardson, 256 P.2d 186, 174 Kan. 382 
—Board of Education of School 
Dist No. i, City of Great Bend, 
Kan. y. Robb, 212 P.2d 806, 168 
K a n . 868 —^Board of Com’rs of Sedg¬ 
wick County y. Robb, 199 P.2d 630, 
166 Kan. 122, appeal dismissed Big 
Slough Drainage Dist of Sedgwick 
County, Kan, v. Board 6 f County 
Com'rs of Sedgwick County, Kan., 
69 S.Ct 893, 336 U.S. 967,^98 L.Bd. 
1110—State ex rel; Miller v. Com¬ 
mon School Dist No. 87, Brown 
Coxmty, 185 P.2a 677, 168 Kan. 660 
—State ex reL Mitchell v. Sage 
Stores Co.; 141 P.2d 666 ; 157 Kan. 
,404, rehearing denied 143 P.2d 662, 
157 Kan. 622, affirmed 65 S.Ct 9, 
323 U.S. 32, 89 L.Bd. 25—Milton- 
vale Rural High School No. 1 , 
Counties of Cloud and Ottawa v. 
Clay County Community High 
School. 113 P.2d 1096, 163 Kan. 756 
—^Thompson ir. Board of Com'rs 
of Reno County, 106 P.2d 700, 162 
Kan. 610—Carolene Products Co. v. 
Mohler, 102 P:2d. 1044, 162 Kair. 2 
—Panhandle Eastern Pipe Line Co. 
V. Board of Com'rs of Miami Coun¬ 
ty. 99 P.2d 828, 161 Kan. 638-^ar- 
ker V. Kansas. City, .28 P.2d 1071, 
149 Kan. 696-!-State y. Board of 
Education of City of Topeka, 21 
P.2d 295, 187 Kan. 461—State v. 
Bentley, 164 P. 290, 100 Kan. 899. 

Ky.—Commonwealth ex reL Dummlt 
y. Jefferson County, 189 S.W.2d 
604, 800 Ky. 514; 167 A.L.R. 612— 
State Tax Commission v. Petro¬ 
leum Exploration, 68 S,W.2d 777, 
253 Ky. 119—^Wood v. Common¬ 
wealth. 8 S.W.2d 428, 225 Ky. 294, 
followed in 21 S.W2d 439, 231 Ky. 
283‘^Millius v, Brann, 266 S;W. . 
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16 aj.s.: 

‘509, 205 Ky.” 171—njefferson Coun¬ 
ty V. Cole, 268 S.W. 1114, 204 Ky. 
27—^Hoblitzkl v. Jenkins, 268 S.W. 
764, 204 Ky. 122—^Associated Pro¬ 
ducers’ Co. y. Board of Sup'rs of 
BstUl County. 260 BW. 885, 202 
Ky. 538—^Potter v. Dark Tobadco 
Growers* Co-op. Ass'n, 267 S.W. 33, 
201 Ky. 441—Craig v. O’Rear, 261 
S.W. 828, 199 Ky. 663—Sibert v. 
Garretti 246 S.W. 466, 197 Ky. 17 
—^Lakes v. Ooodloe, 242 S.W. 682, 
196 Ky. 240—^Dalzell v. Bourbon 
County Board of Education, 235 S. 
W. 360, 193 Ky. 171—Aldridge v. 
Commonwealth, 232 S.W. 619, 192 
- Ky. 216—Commonwealth v. Flor¬ 
ence, 282 NW. 369, 192 Ky. 236— 
Boone County v. Town of Verona, 
227 S.W. 804, 199 Ky. 480—Lynn 
-v. Bullock, 225 S.W. 733, 189 Ky. 
604—Gilbert v. Greene, 216 S.W. 
106, .185 Ky. 817—Goodpasterv, U. 

S. Mortgage Bond Co., 192 S.W. 36, 
174. Ky. 284. 

La.—State v. Rones, 67 So.2d 99, 223 
La. 839— Corpnii Juris Secundum 
died In Tanner v. Beverly Coun¬ 
try Club. 47 So.2d 905, 910, 217 La. 
1043—Olivedell Planting Co. v. 
Town of Providence, 47 So.2d 
28, 2i7 La. 621— Ooxpus Juris Se¬ 
cundum cited in Interstate Oil Pipe 
Line Co; v. Guilbeau, 46 So.2d Il3, 
116, 217 La. 160—Schwegmann 

Bros. v. Louisiana Board of Alco¬ 
holic Beverage Control, 43 So.2d 
248, 216 La. 148, 14 A.L.R2d 680 
—-Orl^ns Parish School Board v. 
Louisiana State Board of Educa¬ 
tion, 41 So.2d 609. 215 La. 703— 
Wall V. Close. 10 So.2d 779, 201 La. 
988—^Pugh V. Police Jury of Liv¬ 
ingston Parish, 200 So. 450, 196 
La. 1026—Ward v. Leche, 179 So. 62 
—State ex rel. Woods v. Register 
of State Land Office, 179 So. 38, 189 
La. 69—Grosjean v. Standard Oil 
Co. of Louisiana, 166 So. 325, 184 
La. 46—State ex i^L Porterle v. 
Smith, 162 So. 413, 182 La. 662— 
State ex rel. Porterie v. Grosjean, 
161 So. 871, 182 La. 298—Walmsley 
V. O’Hara, 161 So; 687, 182 La. 213 
—State ex rel. Porterie v. Jones, 

169 So. 694, 181 La. 890—City of 
Shreveport v. Pedro,. 127 Sp. 865, 

170 La. 361—^Interstate. Trust & 
Banking Co. v. Baker, 12$ So. 64, 
169 La,.. 766—Gerde-Newman & Co. 

V. Conway, 122 So. 849, 168 La. 669 
—^Fleischmann Co. v. Conway, 122 
So. 846, 168 La. 647—In re Carter, 
116 So. 491, 166 La. 1012—State v. 
Hudson, 110 So. 749, .162 La. 643— 
McNeely v. Town of Vldalla, 102 
So. 422, 167 La. 388—State ex rel. 
Ellis V. Ferguson, 97 So. 416,. 164 
La. 237—^Lobrano v. Police Jury of 
Parish of' Plaquemines, 90 So. 428, 
160 La. 14—State V. Winehill & 
Rosenthal, 86 So. 181, 14.7 La; 7,81, 
error dismissed Winehill & Rosen¬ 
thal V. State of Louisiana, 42 S.Ct 
813. 268 UiS.. 606, 66 L.Bd. 786— 
State y. Coc<K 82 So.. 883,462 La. 
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241—City of New Orleans v. Toca. 32 ;^.W.2d '616, 321 Mich. 266—Ro- Louis County v., Neaf, 130 S»W.2d 

.76 So. 288. 141 Lia.; 661, Li.R.A.1817B han , v. Detroit Racing Ass’n, 22 60.9, 344 Mo, 905—rGraves y. Purcell, 

761. Ann.Gas.l918B 1082. . N.W.^d 433. 314 Mich. 326. 166 A.L. 86 S.W.2d 648, 837 Mo. 574—State 

State ex rel. Landeche, v. Brady. R. i246-rCity of Highland Park ex rel. Webster Groves Loan & 

App.. 28 So.2d 297—Ramey v. Cuda- v. Clark, 20 N.W.2d 253. 312 Mich. Building Ass*n,. 68 S.W.2d 60, 384 

hy. Packing Co.. App.. 200 So. 338— 407—Qiatlot CJounty v. Pederspiel, Mo. 789—State ex rel. ijquality Sav. 

Smith V. Home Accident Ins. Co., 20 N.W.2d 131, 312 Mich. 128—Sten- & Bldg. Ass’n v. Brown, 68 S.W.2d 

App., 142 So. 912—Southern Coal son v. Secretai^ of State, 13 N.W. 66 . 334 Mo. 781—Sherrill v. Brant- 

Co. V. R. & P. Const. Co., 133 So. 2d 202, 808 Mich. 48—S. S. Kresge ley, 66 S.W.2d 629, 833 Mo.. 497— 

491, 16 LaApp. 218—^Magendie v. Co. v. Couzens, 287 N.W. 427, 200 L. B. Lines Music Co. v. Holt, 61 

Constable of First City Court of Mich. 185. .124 A.L.R. 643—Cady S.W.2d 326, 332 Mo. 749—City of 

New Orleans, 4 LaApp. 718. v. City of Detroit, 286 N.W. 806, Springfield v. Smith, 19 S.W.2d.l. 

Me.—State v. F. H Vahlsing. Inc,, 88 289 Mich. 499, appeal dismissed 60 322 Mo. 1129—Boll v. Condie-Bray 

A.2d 144, .147 Me. 417—Morris v. S.Ct. 470. 809 ,U.S. 620. 84 LBd. Glass & Paint Co., 11 S.W.2d 48, 

Goss, 83 A.2d 666 , 147 Me. 89—Bax- 984—^People v. Victor, 283 N.W. 666 , 821 Mo. .92—Davis v. Jasper Coun¬ 
ter v. Waterville Sewerage Dist, 79 287 Mich. 606. 124 A.L.R. 816— ty. 800 S.W. 493. 818 Mo. 248— 

A. 2d 686 , 146 Ma 211—^In re Milo Carolene Products Co. v. Thomson. Lauck v. Reiss, 274 S.W. 827, 310 

Water Co.. 149 A. 299, 128 Me. 531 267 N.W. 608, 276 Mich. 172—Fort- Ma 184—State v. Tallo, 274 S.W. 

—Inhabitants of Tork Harbor Vil- ner v.' Koch, 261 N.W. 762, 272 466, 808 Mo. 684—Bassen v. Monck- 

lage Corporation v. Libby, 140 A. Mich. 278—C F. Smith Co. v. Fitz- ton, 274 S.W. 404, 808 Mo. 641— 

882, 126 Me. 637—^Hamilton v. Port- gerald, 269 N.W. 862, 270 Mich. Washington. Tp. Road Dist. No. 1 

land State Pier Site Dist, 112 A 659, appeal dismissed. C. F. Smith v. Robbins, 262 S.W. 46—Wilson v. 

886 , 120 Ma 16. Co. v. Atwood, 66 S.Ct 115, 296 Washington County, 247 S.W. 186 

li^^;_jones v. State, 116 A2d 273— U.S. 669, 80 L.Bd. 470—Tillson v. —State ex rel. Barrett v. May, 235 

Kirkwood V. ProVident Sav. Bank Consumers* Power Co., 266. N.W. S.W. 124, 290 Mo. 802—Stack v. 

of Baltimore, 106 A2d 103, 205 Md. 801, 269 Mich. 63—Kelley v. Boyne, General Baking Co., 223 S.W. 89, 

48—Shub V. Simpson, 76 A2d 332, 2i4 N.W. 816, 239 Mich. 204, 58 A 283 Mo. 396—^Forgraye v. Buchan- 

196 Md. 177—Hammond v. Lancas- L.R. 273—^People v. Rawley, 204 N. an County, 222 S.W. 766, 282 Mo. 

ter, 71 A2d 474, 488, 194 Md. 462— W. 187, 2$1 Mich. 874, 39 AL.R 699—State ex iaL Marquette Hotel 

Anne Arundel County Com*rs v. 1381—Grinnell Bros. v. Moy, 203 Inv. Co. v. State Tax Commission, 

English, 86 A2d 136, 182 Md.. 614— N.W. 167, 230 Mich. 26—People v. 221 S.W. 721, -282 Mo. 218—Alex- 

Miller/v. State, 198 A 710—The ZerUlo,, J89 N.W. 927, 219 Mich. ander v. Chicago. M. & St P. .R. 

President and Commissioners of 635, 24 AIl!r. 1116—Thomas Can- Co., 221 S.W', 712, 282 Ma 236, 11 

Port Deposit v. West, 141 A 617, ning Co. v. Southern Pac. Co., 189 AL.R. 867—^Ludiow-Saylor Wire 

166. Md., 124—West v. Philadelphia, NW, 210,. 219 Mich. 888 —Anway v. Co. v. Woolbrinck, 206 S.W. 196, 

B. & W. R. Co„ 141 A 609,, 166 Grand lipids Ry. Co., 179 N.W. 276 Mo., 839—State ex rel. Emmons 

Md. 104—Grossfleld v. Baughman, 860, 211 Mich. 692, 12 ALR. 26— v. Farmer. 196 S.W. 1106. 271 Mo. 

.129 A 870, 148 Md. 330—Keining- Groeabeck v. Detroit United Ry., 806—State ex rel. Columbia Tele¬ 
ham y. Blake, 109 A 66 , 186 Md. 177 N.W. 726, 210 Mich. 227—Fre- phone Co. v. Atkinson, 196 . S.W. 

820, 8 AL.R. 1066—Swann v. City mont Canning Co. v. Waters, 176 741, 271 Mo. 28—State ex rel. Bar- 

of Baltimore. 103 A 441, 132 Md, N.W. 677, 209 Mi^ 178. ker v. Merchants* Bxch. of St Lou- 

266—^Ruehl V. State, 100 A 75, 180 Minn.—^Kaufman v. Swift County, 80 is, 190 S.W. 903, 269 Mo. 346, Ann. 

Md.. 188—^Leser v. Lowenstein, 98 N.W,2d 34, 226 Minn. 169—^Dlmke Cae.l917E 871, affirmed M^^^bants* 

A 712, 129 Md. 244. v. Finke, 296,N.W. 75, 209 Minn. 29 Bxch. of St Louis v. State of Mis- 

Mass.—Boston Elevated Ry. Co. v. —State v. Kenny Boiler & Mfg. sourl ex rel. Barker, 39 S.Ct 114, 

Commonwealth, 89 N.E.2d 87, 810 Co^ 279 N.W. 407, 202 Minn. 606— 248 U.S. 366, 63 L.Bd. 800—State 

Mass. 628—Commonwealth v. Hig- .Williams v. Mack, 278 N.W. 686 , ex rel. Helmberger v. Board of 
gins, 178 N.B. 536,-277 Mass. 191, .2^02 Minn. 402—^Muller v. Theo. Curators of University of Missouri, 

79 AL.R. 1304—^Dowling y. Board Hamm Brewing Co., 268 N.W. 204, 188 S.W. 128, 268 Mo. 698r—Straugh- 

of .^sessors of City of Boston, 168 137 Minn. 608—Schulte v. Fitch, an v. Meyers, 187 S.W. 1169, 268 

N.B. 73, 268 Mass. 480—^In re Opln- 202 N.W. 719, 162 Minn. 184—St Mo*. 680—State v’ Scullin-Gallagher 

ion of the Justices, 147 N.B. 681, 3Paul Acss*n of Commerce v. Chi- Iron & Steel Co., 186 S.W. 1007, 

261, Mass* 569—Pawloski v. Hess, ca’go, B. & Q. R. Co., 168 N.W. 982, 268 Mo. 178—State ex rel. *Wab'ash 

144 N.B. 760, 260 Mass. 22, 36 A 134 Minn, 217, error dismissed Chi- Ry. Co. v. Roach, 184 S.W. 969, 267 

L.R 946, affirmed Hess v. Pawlo- cago, B. & Q. R Co. v. St. Paul Mo.. 800—rPitman v. Drabelle, 183 

ski, 47 S.Ct 632, 274 U.S. 362, 71 Ass’n of Commerce,, 88 S,Ct 336, S.W. 1066, 267 Mo. 78. 

LBd. 1091—Commonwealth v. Bos- . 246 U.S. 679, 62 LBd. 935. Smith v. Citizens Bank of Gerald, 

ton Transcript Co., 144 N.B. 400, Miss.—Coleman v. Trunkline Gas Co., App., 106 S.W.2d 46—^Lines Music 
249 Mass. 477,. 35 * AL.R. 1—Com- 61 .So.2d 276, suggestion of error Co. v. Holt App., 48 S.W.2d 92, 

monwealth v. Leach, 141 N.B. 301, sustained 63 So.2d 78, 218 Miss. 286, transferred L. B. Lines Music Co. 

246 Masa 464—Attorney General certiorari denied 74 S.Ct 41, 346 v. Holt 60 S.W^.2d 32,. 832 Mo. 749. 

V. Pelletier, 134 N.B. 407, 240 Mass. U.S. 824, 98 LBd, 349—Mai v. State, Mont—-State v, Gleason, 277 P.2d 

264—Wright v. Walcott 131 N.B. 119 So. 177, 162 Misa 226—Hinds 630—State v. Thierfelder, 132 P. 

291, 238 Mass. 432, 18 ALR 1242 County v. Johnson, 98 So. 95, 138, 2d 1035. 114 Mont 104—GuUickson 

—Baton, Crane & Pike Co. v. Com- Miss. 691—^Miller v. State, 94 So. v. Mitchell, 126 P.2d 1106, 118 Mont 

monwealth, 180 N.B. .^99, 237 Mass. 706,. .180 Miss. 664—Johnston v. 359 —^Kerruish v. Industrial ACci* 

623—Attorney General v. City of ReeVes & Co., 72 Sa 926,. 112 Miss. dent ' Board, 118 P.2d 1049, 112 

Methuen. 129 N.B. 662, 236 Mass. 227. ' Mont 666 —Willett v. State Board 

664—^Perkins v. Inhabitants of Mo.-r-State ex reL Oliver v-Hunt 247 of Examiners, 115 P.2d 287, 112 

Town .of Westwood, 116 N.R 411, S.W. 2 d 969—^Bowman v. Kansas Mont 817—State ex reL Sle^ried 

'226 Masa 268. . City, 233 S.W.2d 26, 861 Mo. 14— v. <^bon County, 92 P.2d“ 801, 

Mich.—^Allen v. Ziegler, 61 N.W.2d State ex reL Fire Dist of L.e'moy 108 Mont 610, 123 AL.R 1466— 

626, 338.Mich. 407—^PeopleV. Baker, v. Smith, 184 S.W.2d 693, 863 Mo. Wheir v. Dye, 73 P. 2 d 209, 106 

61. N.W.2d 240, 832 Mich. 820_ 807—City of Lebanon v. Schneider, . Mont 347—State ex reL Gebhardt 

Michigan & Vicinity , Conference 163 S.W.2d 588, 349 Mo. 712—State v. City Council of. Helena, 56 P.2d 

Boar^ y. Buterprise. Foundry ‘ Co., . ex„wL School Dist No. 24 of St 671^. 102 Mont 27—State v. Stark, 

' 393 ' 



99 CONSilTUlidNAL lAW 16 C J. S. 


TM -Sdi), 100 Mont 866~«tete 
iX reL City of Missoula v. Holmes, 
17 P.8a.024, 100 Mont. 256, 100 A. 
UR.. 56i-T-Bider V. Cooney, 23 P,2d 
ijOl, 94 M<mt. 296—^tate V. St4te 
^pard of Eauallzatlon, 17 P.2d $8, 
03 Mont.’ 19—^Arps r. State High¬ 
way Commission, 300 P. 549, 90 
Mont.. 152—^eber v. City of Hele¬ 
na 297 P. 455, 89 Mont 109—State 
y,‘ Board of. Com’rs of Cascade 
County, 296 P. 1, 89 Mont 3T— 
Stfite V.. Gateway Mortuaries, 287 
P, 15,6, *87 Mont .225, 68 .AL.It 1512 
—State V. Boaril of Comers of Per- 
guSL County, 285 P. 932, 86. Mont 
696—Oueen City Oil Co. v. Toole 
County, 283 P. 771. 86 Mont. 401— 
Fulton Oil Co. v. Toole County, 283 j 
P.. 771, 86 Mont 3.76—Pulton Oil | 
Co. .v. Toole’ County, 283 IP. 769, 
.86 Mont. 367—Russell v. Sunburst 
Sleflriing'CO,, 272 P. 998, 83 Mont 
462—State V. State Highway Com¬ 
mission off Staie of Montana, '267 
P,. 499. 82 Mont 382—State v. Kea- 
ster, 266 P. 387, 82 Mont 126— 
H^e V. County Treasurer of Min¬ 
eral County, 265 P. 6, 82 Mont 98 
A^tate V. State Board <)f E^cam- 
ihers, 238 P. 316, 74 Mont 1-^tate 
.V. Pepper, 226 P. 1108, 70 Mont 
596—State v. *V^alker,; 226 P.. 894, 
.70 Mont 484—State y. Cooney; 2^6 
P. 1007, 70 Mont 356—State v. 
l>istrict Court of Second Judicial 
Blst of Montana ih and. for S,il- 
ver Bow County; 225 P*. 804, '70 
Mont 322—Goodell v. Judith l^sln 
, County,. 224 P. 1110, 70 Mont 222 
' —Bx parte Kaegele, 224 P. 269, 70 
Mont 129—State v. Dixon, .213, P. 
2.27, 66 Mont 76—Gas Products 
Co. V. .Rankin, 207 ,P. 993, 63* Mont 
878, 24 A.L.R. 294-^tate vl Gowdy, I 
203 P...1116. 62 Mont 119—Mai’cel- I 
;ius V. Wright, 20.2 P. 38l, 61 Mont j 
27i—State v. State Board of Exam¬ 
iners, .197-P. 988; 69 . Mont 667— 
State y, PixoW 195, P. ,841,- 69 Mont 
58—State v. Stewart 1?() P. 129, 68 
Mont 1—State v. State Board of 
. Equalizatioi^ .185 P. 708, 56 Mont. 
;,413-^Hilger V, Moore^ 182 P. 477, 
66 Mont 146—^tate y,'Stewart 171 
P. 756, .64. Mont 604—State v. 
Wienrich, .i7b P. 942, 64 Mont 390 
-^.tate.y. .Keating, 163 P. 1156, .63 
. .Mont_-37l:-^Pubilc Service Comirniis- 
,, .Sion" of Montana v. City of Helena, 
159 P; 24, 62 Mont 627. - * * 

Ifeb,—S^ooJ Dist No. 39 of Wash¬ 
ington County V. Decher, 6.8 N.W:2d 
364.: i&9. Neb. 698-rState ex feL 
S^te By. Commission y. Raimsey,. 
37- .N:W.2d‘ 602, l6l Neb. ^ 333— 
Clough' v.^North Central 'Gks Co., 84 
N.W4d['8.6.2,' 160 Neb. "418, rehear¬ 
ing d^Ied 36 ,N:w:2d 67^ 161 Neb. 
76-:^9XiiTiS JPxis Seomidiim o^d la. 
Lincoln Federal Labor Union. v.: 
Northwestern, X. & M. Co,, 81 N.W. 
2d. 477, 481, 149 Neb. 507, affirmed 
69 .act 251, 260, 835 U.S.'625, 93 
L.9d., 212, ^ A.L.R;2d. 473—^Weekes. 
t. '^Ruxnbaugh, 12 N;w.2d 686,' 144 


Neb. 103, 1^6 i-^Ri 129—Baurer v. 
-Gome, Fbrestation and Parks Com¬ 
mission, ■ .29‘3:: N.W. 292,' 188 Neb. 
486—Lennox vl Housing Authbr^ 
Ity of City of Cmaha, 290 N.W*. 461, 
137 Neb:! 682, supplemented 291 N. 
W. 100, 137 Neb, * 682—Fisher V. 
Board of Regents of University of 
Nebraska 189 N.W. 161, 108 Neb. 
666^State V. Opeia, 189'N.W. 159, 
108 Neb. 82i-^tate v. Badberg, 
.189 N.W.’ 167, lOJ Neb. 816^Ne- 
bit^ka * District * of Evangelical 
Luthei^ S 3 mod of Missouri,’' Ohio 
and Other States v. McKelvIe, 176 
nIw. 631, 104 Neb. 93, 7 A:L.R. 
1683—State v. Plukkett 14‘9’'P.2d 
101, 62 Nev. 258—Statb V. Lincoln 
County Power tiist No. 1^ lll* P.2d 
628, 60 Nev. 401—In re Plats, 108 
- P.2d 868, 60 Nev. 296—State ex .rel. 
City of Las'Vegas v. Clark' County, 
88 P.2d .ld60, 58 NeV. 469-;rTbnop.an 
& ‘G. R. Co. V. Nevada-California 
Transj). Co., 76‘ P.2d 727—State v. 
Payne, 296 P. 770,'68 Nev. 193— 
Hobart Estate Co; v. Jones, 274 P. 
921, 51 Nev.’ 316—State tr. Gee Jon, 
211 p; 676, 46 Nev.. 418, 20 -A.LiR. 
1443, rehearing denied' 217 P. 687, 
46 Nev. 418 —^te v. Kelso;' 908 
P. 424, 46 Nev. 'l28^Bx parte God¬ 
dard, 190'P.' 916, 44 kev. 128— 
Vineya^ Land & Stock Co.' v; ‘Dis¬ 
trict Court of Fourth; Judicial’Dist 
Of Nevada in ahd for E&o Coimty, 
l7l P. 166, 42 Nev. L : . ' 

n;h.—C hronicle & Gazette 3Ehib. Co. 
V. ‘Attorney General, 48 A.2d" *478, 
94 N.H. 148, .168 AL.R. 879, appeal 
dismissed 67 S.Ct 495, 329 U.S. 
690, 91 L.Ed. 604, rehearing denied 
67 S.Ct 632, 829 U;S. 836, 91;L.Bd. 

* 707—^Musgrove v. Parker, 168 A 
320, 84 N.H. 660—State v. Rheiume, 

^ 116 A 768,. 80 N.H. 319. 

N.J,—Jamouneau v. Harner, 109 A2d 
. 640, 16-N.J. 6Q0, certiorari denied 
76 .S.Ct 680, 849 U.S. 904, 99 L. 
Hd. -T—, —State v.^ Thermold Co., 

“ iO'8 A2a 421^ 16 N.J. '274-^tothers 
V. Martini, 79;A.2d 857, 6 N.J. 660 
—Relngold v.^ Harper, 78 A2d 64, 

6 N.J. 182. . ■ ‘ 

Fischer v. Bedmlhster Tp:, Soim- 
erset County, 90. A2d 767, 2l N.J. 
Super. 8i, affirmed 93 A2d ^78, .11 
N.J. i94.' 

, Everson, v. .Board of Education of 
Ewing Tp;, 14 A2"d '833, 183 N.J. 
Law 850, affirmed .67 S.Ct. 604,'330 
: U.S. 1, $1 L.Ea. 711, rehearing de¬ 
nied 67 S.Ct ^62. '33:0 U.S. 866,; 91: 
L,Ed. ,1297:—P’Gormim & Young* v. 
/Phoenix^ Assue. Co.,’‘L imitW, of 
London,''Engird,. 1’46 A' 870, l06 
N.J.Law 642," affirmed O’^Gorman & 

. Young V. Hartford Fire Ins. Co.,' 51 . 
S.Ct. 130, '282 U.S.- 261, 76 L.Bd. 
824, 72'AL.R. ir69—State y; Freul- 
11 119 A. .787, 98 N.j'Law 896— 
Katz V. Bldredge; il3 ^ 242, 96 
N.J.Law 882^, reversed ;:on other 
grounds 117 A 841, 97 N.J.Law 128. 
98 N:J.Law i26—State v. Tachin, 
106 a: 145, * 92 N.XLaw 2(^9, af- 
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Armed 108 A. 318, 99 NlJlLaw 486, 
error dismissed Tachin v. State d 
New Jersey, 41 S.Ct; 61, 264 U.S. 
662, 66‘L.fid. 463. • 

Stevens v/ Busch Cleaners & Dy* 

• ers Service, 171 A 821, 116 N.J;Eq. 

• $81—Grausman v. Porto 'Rlctin- 
Aiuerican Tobacco Co., 121 A $96, 

' 95 N.J.Eq. 155, affirmed 122 A- 815, 
96 N.J.Ba. 223. 

Coin^iui cited lat Byrnes v. 

Boulevard Cona^rs of Hudson Coun¬ 
ty, 197. A. 667, 670, . 16 N.J.Mibc. 
141, affirnxed 3 A2d 456, 121 N.J. 
Law 497—^In re Hunt 191 A 437, 
16 N.J.Mi8C. 881—Hourigan v. 
North Bergen Tp. in Hudson Coun- 
, ;ty, 166 A 74,. m N-XMlsc... 194, 
aiffiJdsd Hourigan v. North Bergen 
Tp„ 172 a:. 198, 785, 118 N.J.Law 
148, 

N.M.—State v. Thompson; 260 P;2d 

• 270, 67 N.M. .469-r-State ex rel. New 
Mexico Dry Cleaning Hoard v. 
Cauthen, 152 P.2d 256, 48' N.M.' 48$ 

'—^Moruzzi V. Federal Life:& Cas¬ 
ualty Co., 76 P.2d 320, 42 N.M. 85— 

- State ex rel. Hannah v. Armijo, 
28 P.2a 611, 38 N.M. 78—Asplund 
V. Alarid, 219 P. 786. 29 N.M. 129 
•• -—State V:. Safford, 214 P. 769, 28 
- N.M.. 581—State v. Sargent, 171 
^ P. 790, 24 N.M. 333. 

N.Y.—^People v. Bell, 116 N.B.2d 821, 
806 N.Y. 110—In re Foy, 62 N.B.2d 
97, 291 N.Y. 198—Schieffelin v. Hy- 
■ lah, 140 N.B. 689, 236 N.Y. 264— 
People V. Hudson River Connect¬ 
ing R. Corporation, 126 N.B. 801, 
228. N.Y.’ 203, certiorari denied Peo¬ 
ple of State Of New York v. Hud¬ 
son River Connecting R. Corpora¬ 
tion, 41 S.Ct 7, 264 U.S. 681, 66 L. 
'’Ed:. 447—^In re Watson’s Estate; 123 
N.B. 768, 226 N.Y. 384, reargument 
denied 126 N.B. 426, 227 N;Y. 584, 
’affirmed 41 S.Ct 43, 264 U.S. 122, 
62 L.Ed. 170—In re Saratoga Ava 
in City of New York, 123 N.E. 197, 
226 N.Y. 128—People ex reL Gotte 
V. Gilbert, 123 N.B. 79, 226 N.Y. 
103—^Robert Dollar Co. v. Canadian 
Car .& Foundry Co., 116 N.E. 711. 
,220’ N.Y. 270—Willis v. City of 
Rochester, 114 N.B. 861, 219 N.Y. 
'427—People v. Broadway R. Co., 

; 26 N:B. 961, 126 N.Y. 29, 26 Abb. 

" N.Cas. 407—^In re Niagara Falls, 

. etc., R. CO., 1$ N.B.' 429, 108 N.Y, 

' 376. 28 N.Y.Wkly.Dig. 334. 

. XJhlmann v. Uonway, 101'N.Y.S. 
2d 4, 277 App.Div. 478—^Thompson 
. V. Wallin, OS' N.Y.S.2d 784, 276 
App.DIv. 463. affiimed 95 N.B.2d 
806. 801 N.Y. 476, dismissed. 72 
S.Ct. 92, $42 U.S. 80i; 96.L.Bd. 607 
—^In re Auster, 80 N.Y.S.2d 909, 263 
. App.DIv. 778, affirmed In re. Aus- 
ter’s Claim, 42 N.E.2d 741, 288, N. 
Y. 643-nJahn v. Berzon; 8 N.Y.S.Od 
640, 256 App.liiv.' 1023, motion 

granted 21 N.E.2d 694, 280 N.Y. 808 
—Cort V. Smith, -291 N.Y.S.. 64, 
249 App.Div. .1, afl^ed 6 N.B.2d 
' 4l4i 273 N.Y. 481—Transit Cbm- 
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mlsslbn v. LoHsr^Xelland R. Go,, .288 
N.T.S. 988, 248 App.I>iv. 749, af- 
firm^ 8 .im2d 622. 272. N.T, 27— 
'Barehlain w . Board of Sup*rs of 
Monroe County.'288 N.T.S. 186,-2.47 
App.E>iv. 584—Kingrs County Light¬ 
ing Co. V. Maltbie, 280 K.T.S. 560, 
244- App;Div. 475—^People ex rel. 
Luther v. McDermott, 267 N.T.S. 
,683, 289 App.Div. 538, reversed on 
other , grounds .191 N.B. 770, 266 N. 
Y, 47^In fe Cole’s .Estate, 261 N. 

86, 287.. AppJDlv. 372, affirmed 
189 N.B. 787, 263 NF.T.’643—Atkins 
y, Hertz Drlvurself Stations, 260 
•N.T.S. 788, 287 ,App.DlV. 81, af¬ 
firmed .186 N.E. 408, 261 N.T. 862, 
affirmed 54 S.Ct. 437- 291 U.S. 641, 
78 L.Bd. 1089-—^People v. Tremaine, 

. 236 N.T.S. 666, 226 App.Div. 831, re¬ 
versed on other groxmds 168 NlE. 
'817; 252‘N.T. 27-i-HesSe. v. Rath, 

' 230- N.T.S. 676, 224 App.IMv. ,844, 
affirmed 164 N.E. 842, 249 NJT. 436 
—^Bareham ▼. City of Rbchester, 
222 N.T.S. 141,= 221 App.Div. 86 
modified on other grounds 158 N.R 
-51, 246’^ N.T. 140^People ex rel. 
Bryant -v. Zlmmeiman, 210. N.T.S. 
269; 218' App.Div. 414. affirmed 150 
N.B. ‘497, 241 N.T. 406, .48 AL.R 
909~>^M:‘eCoy V; Jordan, .209 Njr.S. 
.109, 202- AppDlv. 634—Abell v. 
Clarksoni 200 N.T.S. 670, 206 App. 
Div.:172,‘reyersed on other grounds 
142 N.B. 260,. 23.7 N.T. 85—People 

• V/American. Socialist ,Soc., 195 N. 
T.S. 801, 202 App.Div. 640-:-Adams 
v; Flanagan, 196 N.T.S. 182, 201 
App;Dfv. 786-T-In. re McAmeny, 190 

'N.T.S: 92, .198 App.I>lv. 205, af¬ 
firmed .McAneny v. Board of Esti¬ 
mate -and Apportionment of City 
ofr New Tork, 184 N.B.. 187,* 232 N. 
T. 877—Henn .-v. City of Mt. Yer- 
non, .189 N.T.S. 861, 198 App.Div. 

. 162*—DeToy v. Craig, 187 N.T.S. 478, 
196 App.Div. .667, affllrmed 131 NwB. 
*284,. 231 N.T. .186—People Operat¬ 
ing Corporation v. La Fetra, 186 
N.T.S. 68, i94 App.Div. 623—Public 
Service Commission, Second Dist 
V, New.Tork Ce^at. R. Co., 186 N.T. 
S. 267, 193 ApxiuDiv. 616, affirmed 
129 N.E. 466, 230 N.T. 149, 14 AL.R. 

. 449—^Bronx Gas & Electric Co. v. 
. Public Service Commission, First 
.Dist.,nl8P N.T.S. 38, 190 App.Div. 
13r-^R^and v. , Tuthiil* 174 N.T.S. 
516, 187 App-Dlvi.. 20—^Sperduto v. 
New Tork City Interhorough Ry. 
Cp.; 178 JStlY.8, 834, 186 App:Dlv. 
•146, appeal dismissed 123 N.E. 207, 
226 N.T. 78—Mitchel y. Cropsey, 
164 N.T.S. 886, 177 APP.Div. 668. 

- AManc^ V, Board , of . Education 
of Schenectady City School Dist., 
us: N.T.S;2d. 428,. 207 Misa 703, 
affirmed. 128 N.E.2d 422, 309 N.T. 

* 726*-^Hill v;- Board ofr Education of 
' Central SchodI Dist. No. 2 of- Town 
' 6f GlenvHle, Schenectady County, 

140* N.T.S.2d' 368, 207 Misc. .732— 
Blidr V. Du Mond; 108 N.Y.a2d 738, 
^20'0-‘Mi8C. 1036, appeal dismissed 


. 107 N.T.S.2d. 91, 804 N.T 607i af¬ 
firmed 117 N.T.S.2d 28, order re¬ 
settled 117 N.T.S.2a 918, 281 App. 

• -Div. 776, motion denied 120 N.T. 
S.2d 442, 281 App.Div. 929—Wilson 
V. Hacker, 101 N.T.S.2d 461, 200 
Misc. 124—^Bellanca v. Bellanca, 99 
N.T.S.2d 507, .199 Misc. 698—Mell- 
’ man v. Metropolitan Jockey Club, 
89 N.T.S.2d 64, 196 Misc. 121—S. S. 
Kresge Co. v. City of New Tork, 
.87 N.T.S.2d 313, 194 Misc. 646, af¬ 
firmed 92 N.T.S.2d 414,.276 App.Div. 

. 1036, appeal denied 93 N.T.S.2d 729, 
276 App.Div. ,834—^People on Inf. of 
Barker, v. Elkin, 80- N.T.S.2d 626, 
196 Misc. 188—-Trade Accessories v. 
Bellet, 66 N.T.S.2d 361, 184 Misc. 
962, appeal dismissed 66 N.E.2d 127, 
296 N.T. 76S-r-Clay v. Saunders, 62 
N.T.S.2d 887, T84 Misc. US-rTrus- 
tees of Columbia tJniversity in City 
of New Tork v. Herzog, 46. N.T.S. 
.2d 180, 181 Misc. 903, reversed on 
otiier grounds 53 N.T.S.2d 617, 269 
. App.Div. 24, affirmed .64 N.E.2d 861, 
296 N.T. 605—People, on Complaint 
of Marquardt v. Adduci, 28 N.T.S.2d 
611,. 176 Misc. 697, reversed on oth¬ 
er grb^ds 33^N.Tis;2d 873—Billie 
‘ Knitwear v. New Tork Life Ins. 
Co., 22 N.T.S.2d 324, 174 Misc. 978, 
affirmed 27 N.T:s.2d[ 828. 262 Ajpp. 
biv. 714—City of. Albany v. An- 
■ thony; 21.,N-T.S.2d 268, 174 Misc. 
470. reversed on other, grounds 28 
N.T.S.2d 963, 262 App.Div. 401— 
G^eat Atlantic-& Pacific Tea Co. v. 
City of New Tork, 17 N.T.S.2d 270. 
173 Misc. 470—rLapolla v^ Board of 
' Education of City of New Tork, 15 
N.TS.2d 149,, 172. Misc. 364, af¬ 
firmed 16 N.T.S.2d 721, 268 App. 
biv. 781, affirmed 26 N.m2d 807, 2.82 
N.T. 674—People v. Propp,’ 16 NT. 
S.2d 83. 172 Misa 314—F.ellows v. 
Seymour.* 18 N.T.S.2d 803, 171 Misc. 
833, reversed on other grounds 19 
N.T.S.2d 960, 269 .Ai)p.Dlv. 966— 
People, bn Complaint of XAfton, v. 
Capitol Fuels of Queens,' 6 N.T.S. 
2d 243, 168 Misa 912—^Ballard v. 
Rice, 4 N.T-S.2d 806, 167 Misa 826, 
affirmed 6 N.T.S.2d 92, . 264 App. 
Div. 733^ motion Ranted 17 N.E.2d 
111, 278 N.T. 787—Ruetter v. De¬ 
partment of Apiculture and Mar¬ 
kets, 299 N.T.S. 606, 164 Misa' 803 
—Fa4ans v. R. H. Mac^ & Co., 296 
‘ N.T.S. 658, 168 Misa 182, reversed 
on otier. grounds 300 N.T.S. 624, 
165 Misa 100, affirmed 6 N.T.S.2d 
157, 264 App.Div. 827, motion de¬ 
nied, 6 N.T.S,2d 443, 266, App.Div. 
702—Ten Eyck v. Hegeman Farms 
Corporation, 290 N.T.S. 769, ’i60 
Misc. 460-^W.’ H: H. Chamberlin, 
. Ipa V, Andrews, 286 N.T.S. 242, 
169 Misa 124, modified .on 'other 
grounds' 2 N.B.2d 22,. 271 N.T, 1— 
. Vanderbilt v. Hegem^ ..2‘84, N.T.S. 
6§6, 167 Misa 908—^Thonison v. Bl- 
Uott,. 273 N.T.S* 898,, 152 Misc.; 188 
.. ^Peopde v> Phillips, 263 n’t.S.;’168, 

< 147r Misa^^llr-^Peiople. ‘^t- 
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tista. V. Christian, 227,N.X3. 14^, 
181 Misa 411, reversed on other 
grounds 229 N.T.S. 644, 224 App. 
biv. 243, reversed on other grounds 
164 N.B. 111, 249 N.T. 814, 6l' ALuJft. 
798—^People v. Teuscher, 221 N.T.S. 
20, 129 Misa 94, suspended on b^- 
er grounds 223 N.T.S. 660,' 130 Misa 
177, and affirmed -926 N.T.S.’.881, 
222 APP.DIV. 79i, and 162 N.E. 484, 
248 N.T. 454—People ex rel. JSry- 
ant V. SherlfC of Brie County, *206 
N.T.S. 533, 123 Misa 859—Lynn v. 
Nichols, 202 N.T.S. 40i; 122 .Misa 
. 170, affirmed 205 N.T.S., 336, 2;l0 
AppDiv. 812—^I’eople ex rel, Gold¬ 
stein V. Warden of the Workhouse, 
Welfare Island. 199 N.T.S, 4il. 120 
Misa 368—^Bronx Parkway Com¬ 
mission V. Hylan, 198 N.T.S. 271, 
119 Misc. 786, affirmed 200. .N.T.B. 
. 916, 206 App.Div. 688, affirmed’ 142 
N.B, 297, 236 N.T. 698—People ex 
. rel. Ogden .V. McGowan, 19‘5 .NT.S, 
286, 118 Misa 828,. affirmed’I 9 I. N. 
T.S. 946—^People ex rel...Naw Tork, 

• 6. & W, Ry. Co. V. State Tax Coih- 
; mission, 191 N.T.S. 464, 116 Mi^a 
774—^Kenny v. Department of 
Health of City of New ‘Tork, 180 
N.T.S. 849, 110. Misc. 692—People 
V. WiUI, 179 N.T.S. 642, 10*9* Misa 
79 , ■ affirmed 184 K.T.S. 948,' 1>4 
APP.D1V. '946—^Blesantz y. 

Council of Royal Arcaniuo, .’17s 
I T.S. 46, 106 Misc. 64&^Reople. 
Blanchard, 1?4 N.T.S. 276, lOfe Misc. 
401—People V. Byrne, i63 N.T.S. 
682, 99 Misa 1—'WUlls v. City’of 
Rochesteri 'lST N.T.S. 816.’93 Misc. 
239, affirmed 169 N.T.a 1150, 173 

App.Div, 967. ." ’ 

. Lerner v. Ccusey, 188 N.T.S.2d 
777-7;ChisenA v. Central High 
, School .Diet. No. 2 of the Town^ .of 
Hempstead and North Hempstead, 

. 186 N.Y.S.2d 698—Agliata ‘v. 
DAgostino, 124 N.T.S..2d 212—Sup- 
tPus V. Bradley, 101 N.T.s:2d 657. 
aflhmed 105 N.T.S.2d 48, 278 App. 
biv. 837—Shlelcrawt v. MbOett, ’49 
icr,8’2d 64, affirmed 61 N.T.S.2d 
188, 268 App.Div. 352, reversed .bn 
other grounds 61 N.E.2d 485, 294 N. 
T. 180, 169 AL.R, 971, motion de¬ 
nied, 62 N.E.2d 392, 294 N.T. 840— 
‘ People .v* Chenango County, 39 ’N. 
XS.2d 78&=—Hoopeston Canning Co. 
V. Pink, 24 N.XS.2d 812. reversed 
on. other grounds 29' N.T.S.2d 800, 
262 App.Div. 446, reversed on oth¬ 
er grounds 43 N.E,2d 49, 288 N;T. 
'291, affirmed Hoopeston. Canning 
Co7>. Cullen, 63 S.Ct. 602; 818 U.S. 
813, 87 L,Ed. 777, 145 AL.R. 1113— 
People y. Susl, 23 N.T.S.2d 812. '' 
N.C.:—^Huhter v. Nunncimaker, 68 S. 
B.2d 292, .230 N.C. 384—^Tumbr V. 
City of Reldsville, 29 ;S.R2d ^Ll, 
224 N.C. 42:—State v. LuedeTs; i^OO 
S.E. 22, 214 N.a 658—E,.B. Ffqkjer 
Tobacco Co. V. Maxwell^ 199' KH. 
.,40,5f 214 N.C. 367:—^Brown v^ Brown, 
196'S.E. 333,. 213 N.C.' 847-^ax- 
, weU T. Ke,nt;^offe^ M^, 00 ^ ^168 
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.S,B. $97, 204 N.a 3«5, 90 A.UR. 
476, affirmed Kent-Coffey Mfgr. Oo. 
v. Maxwell, 64 S.CL 437, 291 U.S. 
642, 78 Li.Ed. 1040—Glenn v. Board 
of. Com'rs of Durham- County, 169 
S.B. 439, 201 N.C, 233—Southern R. 
Co. V. Forbes. l24 S.B. 132, 188 N. 
O. 161—^Person v. Doughton, 120 
8JB1 481, 186 N.C. 728—Gunter v. 
T^own of Sanford. 120 S.B. 41, 186 
462—State v. Kelly. 119 S.B. 
766, 186 N.C. 365—^Felmet v. Com- 
missleners of Buncombe County, 
119 S.B. 863,. 186 N.C. 261—Harts- 
field V, City of Newbern, 119 S.B. 
15. 186 N.C. 136—Coble v. Board of 
Com'rs of Guilford County. 114 S.B. 
487, 184 N.C. 342—State v. Harris, 
112 S.B. 426, 183 N.C. 633—Korne- 
gay V. City of Goldsboro, 106 S.B, 
187. 180 N.C. 441-nJenkins y. State 
Board of Blectipns of North Caro- 
Una. 104 N.B. 846. 180 N.C. 169. 14 
AuLuR. 1247—^Lancaster v. Lancast¬ 
er, 100 S.B.. 120, 178 N.C. 22—Bick- 
ett Y. State Tax Commission. 99 
S.B. 415, 177 N.a 433—State v. 
Perley, 92 S.b: 604, ITS N.C. 783, 
affirmed Perley v. State of North 
Caroilna, 39 S.Ct 867, 249 U.S. 610, 
63 L.Bd. 735—^Board of Com'rs of 
Orange County v. Bain, 92 i^.li 176, 
178 N.C. 377—Faison y. Board of 
Comers of Duplin County, 68 S.B. 
761, 171 N.C. 411—Mann v. Allen, 
88 S.B. 236, 171 N.C 219. 

N.D.—Llndberg v. Benson, 70 N.W.2d 
42—Ferch v. Housing Authority of 
Cass County, 69 N.W.2d 849— 
Northwestern Imp. Co. v. Morton 
County. 47 N.W.2d 548, 78 ,N.D. 29 
—^Northern Pac. Ry. Co. v. Warner, 
46'N.W.2d 196, 77 N.D. 721—-Herr 
Y. Rudolf. 26 N.W.2d 916, 76 N.D. 
91, 169 AL.K 1388—State ex rel. 
Johnson y. Baker, 21 N.W.2d 366, 
74 N.D, 244—State v. Schmidt, 10 
N.'W.ad 868, 72 N.D. 719-^tate v. 
Cromwell. 9 N.W.'2d 914, 72 ND, 
566—State ex rel. Sathre y. Board 
‘ of University and School Lands 
- of North Dakota, 262 N.W. 60, 66 
N.D. 687. 

Ohio.—^Hoffman v. Knollman, 20 N.B, 
2d 221, 136 Ohio St 170—State v. 
Le Blond. 140 NE. 491,/108 Ohio 
St 41—Whitoore. v. Industrial 
Coin^ssion of Ohio, 136 N.B. 910, 
,106 Ohio St 295—^Bitiier v. State, 
134 N.B. 46i; 103 Ohio St 622— 
American Woodenware Mfk* Co. y. 
Schorllng, ll7 N.E. 366, 96 Ohio 
St . 805, Ann.Gas.l918D SiS-^ity 
of Cleveland v. Davis, il5 , N.B. 
503, 96 Ohio St 52. . 

^ City of Toledo v...Kohlhofer, 122 
N.E.2d 20, 96 Ohio App. S66^tate 
T. Haase, App., 116 NB.2‘d 224— 

, Blackman v. Board of Liquor Con¬ 
trol-, of. State, 113 N.B,2d 89,8, 95 
„ bhio; App. 177, appeal disnilssed 109 
’N.B,2d 475, 168 Ohio St 368—FIsco 
v; City of BaAt Cleveland, App., 99 
“ 'N.B.2d 616—City of Springfield v. j 
39CarSt Appi, 57 N.B.2d 4^6, 'affirmed | 


66 NB.2d 185, 144 Ohio St 49— 
Walker v. Parkway Cabs, 107 NB, 
921, 50 Ohio App. 260, error dis¬ 
miss^ 197 N.B. 923, 130 Ohio St 
139—Anderson v. Durr, 10 Ohio 
App. 329. affirmed 126 N.B. 67, 100 
Ohio St 261, 17 AL.R. 82, af¬ 
firmed Citizens* Nat Bank of Cin¬ 
cinnati v. Durr, 42 S.Ct 15. 267 U.S. 

• 99, 66 L.Bd. 149. 

Simmonds v. B^ich, Com.Pl., 95 
N.R2d 695—State v, Lloyd, 16 Ohio 
Supp. 16—City of Youngstown v. 
Mitchell, 14 Ohio Supp. 83. 

State ex reL Schneider v. Gul- 
latt Cleaning Laundry Co;, 32 
Ohio N.P..N.S., 121—Hewitt v. i 

Hewitt 26 Ohio N.P..N.S., 260—In 
re Jennings* Estate, 13 Ohio N.P., 
-N.S.. 186, 188—State ex rel. Alex¬ 
ander v. Oviatt, 4 Ohio N.P.,N.5., 
481, affirmed 8 Ohio Cir.Ct.NiS.. 
667, 17 Ohio Clr.Dec. 461—Slat- 
myer v, Springborn, 1 Ohio N.P., 
N.S., 157, reversed on other grounds 

5 Ohio Cir.Ct,N.S., 89. 16 Ohio Cir. 

Dec. 100. ' - 

Okl.—Swanda v. Swanda, 248 P.2d 
675, 207 Okl. *186—Adwon v. Okla¬ 
homa'Retail Grocers Ass'n, 228 P. 
2d 376. 204 OkL 199—Application 
of State of Okl. Bldg. Bonds Com¬ 
mission, 214 P.2d 984,. 202 Okl. 464 
—Corpus Juris SeottAdum oit^ 
Board of Com*rs of Marshall Coun¬ 
ty V. Shaw, 182 P.2d 607, 611, 199 
Okl. 66—^Newman v, Ajrdmore Rod 

6 Gun Club. 126 P.2d 191, 190 Okl. 
470—^Lowden v. Washita County 
Excise Board, 113 P.2d 870, 188 

. OkL 698—Pawnee 'County Excise 
Board v. Kurn, 101 ,P.2d 614, 187 
OkL IKH-State w. Butterfield, 276 
P.. 473, 136 Oklr 112—State v. Shiel- 
doh, 276 P. 468, 136 Okl. 278—Mar¬ 
tin V. Follls, 271 P. 672, 138 Okl. 
162—^Dies V. Bank of Commerce of 
Sapulpa, 229 P. 474, 100 Okl. 205— 

. Ryan v. State,. 228 P. 621, 102 Okl. 
168—Corpus Juris cited iA State v. 
Johnson, 2i6:P. 946, 946, 90 Okll 21 
—^Ledegar v. Bockoven, 186 'P; 1097, 
77 Okl. 68—Dickinson v. Perry, 181 
P. 604, 76 Okl. 25. 

Wood. v. State, 141 P.2d* 309, 77 
Okl.Cr. 806—^Bx parte Davis, 91 P. 
2d . 799, 66 OkLCr. 271---State v. 
Barnett, 69, P.2d 77» 60 OkLCr'. 366 
—rPniitt y. State, 288 P. 890, .47 
Okl.Cr. 334—^Bx parte Fuller, 238 
P. 612, 31 OM.Cr. 289—Key v. City 
of . Ardmore, 234 P- 793, 30 OkLCr. 
8—^tate V. Wheatley, 200 .F. 1004, 
20 Okl.Cr. 28-^Leach v. State, 188 
P. 118, 17 OkLCr.; 822. 

Or.r--Stata ex 'reL Bushman v/ Wan- 
.^nberg, 280'. PJ2d 344-^M .M 
Wood Working Co. y. State Indus. 
Acc, Commission 271 P.2d ib82, 
'"201, Or. 603—Green v. Leckihgtbn, 
'286 P.2d '336. 192 Or. 601-In re 
^adei^s ' Guardianship, 229 P.2d 
276, 19l Or.' 263—Anthony v. 

Veatch, 221 F.2d 676. 189 Or. 462— 
'Miles V. Veatch, 220 P.2d 611, 189 

396 


16 C. J.S. 

Or. 606, yehearing deified^ 221 P.2d 
905, 189 Or. 5.06—City of-Portland 
V. Gtoodwin, 210 P*2d 677, 187 Or. 
409—^Tompkins v. District Bound¬ 
ary Board of Yamhill County, 177 
P.2d 416, 180 Or. 339—Fox v; Gal¬ 
loway, 148 P:2d 922, 174 Or. 889 
—^Petitiofi of Board of Directors of 
Tillamook People's Utility Dist., 86 
P.2d 460, 160 Or. 630—Warm 
Springs Irr. X>lst v. Holman, 29 P. 
2d 825, 146 Or. llO^McPherson v. 
Fisher, 28 P.2d 913, 143 Or. 615^ 
State V. Kincaid, 288 P. 1015, 183 
Or. 95—State v. Elincaid, .286 P. 
1105, 183 Or. 96, rehearing denied 
288 P. 1016, 138. Or. 96—^Kelley v. 
Meyers, 263 P. 903, 124. Or. 322, 66 
AL.R. 661—Corporation of Sisters 
of Mercy v. Lane County, 261 P. 
694, 123 Or. 144—State v. Baton, 
260 P. 238^, 119 Or. 613—City, of 
I Astoria V. Cornelius, 240 P. 238, 119 
Or., 264—State v: Bailey, 236 P. 

, 1053, 115 Or. 428—Spencer v. City 
of Portland, 235 P. 279, 114 Or. 881 
—State V. McFall, 229 P. 79, 112 Or. 
183—^Kinney v. City of ALStoria, 217 
P. 840, 108 Or. 614—Zilesch v. Polk 
Cbunty, 216 P. 678, 107. Or. 669— 

. Smith V. Cameron, 210' P. .716, 106 
Or. 1, 27 AL.R. 610^—Calder v. Orr, 
209 R 479, 105 Or. 228—Greenfield 
V, Central Labor Council of Port¬ 
land and Vicinity, 207 P. 168, 104 
Or. 236—State v. Laundry, 204 P. 
968, 103 Or.. 443, rehearing denied 
’'206 P. 290, 108 Or. 448—Hofer v. 
Carson, 203 P. 328, 102 Or. 646— 
Tichner v. City of Portland, 200 P. 
466, 101 Or. 294—^Major Creek Lum¬ 
ber Co. V. Johnson, 195 P. 177, 99 
Or. 172—^Union Fishermen's Co-op¬ 
erative Packing Co. v. Showmak- 
er, 193 P; 476, 98 Or. 659, rehear¬ 
ing denied 194 P. 854, 98 Or. 659— 
Clayton v. Enterprise Electric Co., 
161 P. 411, 82 Or. 149. 

Pa.—Hertz Drivurself Stations v. 
Siggins, 68 A.2d 464, 359 Pa: 25. 7 
AL.R.2d 438—^English v. School 
Dist, of Robinson Tp., 66 A2d 803, 
358 Pa. 45—^Flynn v. Horst,'61 A'2d 
,64, 366 Pa. 20—In re Pennsylvania 
Co. for Insurances on Lives and 
Granting Annuities, 27 AL.2d 57, 345 
Pa. 130—Bell Tel. Co. of Pennsyl¬ 
vania V. Dr^scoU, 21 A2d 912, 343 
Pa. 109—Giampolo v. Taylor, 6 A 
2d 499, 335 Pa. 121—Williams 
. S^uel, 2 A2d 834, 332' Ra. 266— 
Pennsylvania R. Co. v. Driscoll, 
l98 A ISO, 830 Pa. 97—Kotch v. 
Middle Coal Field Poor Dist.,* 197 
A 334, 329 Pa. '390—Coniinonwealth 
V. Matthews, 164 A 359, 803-Pa. 
163—^Downing v. School Dish, of 
City of EHe, 147 A' 239, 297 Pa. 
474—^BusSer v. Snyder,‘ 128 A 86, 

' 282 Pa. 440—Commonwealth .v. 
Sweeney, .127 A' 226, 281 Pa; 660— 
>In re Contested Election..in Fifth 
Ward of Lancaster City, 126 A 
199. 281.Pa. 181, 36. AL,R. 815— 
Commonwealth Snydeiv 123. A 
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792, 279 Pa. 234—Heislep v. Thom¬ 
as Colliery Co., 118 A. 394, 274 Pa. 
448, 24 Ali.R. 12X5, afiOrmed 43 S. 
Ct. 83. 260 U.S. 246, 37 L..Bd. 237— 
Collins V. Kephart, 117 A 440, 271 
Pa. 428—ShaiCer v. Public Service 
Commission, 111 A 877, 268 Pa. 
456, modided on other grrounds 113 
A 367, 270 Pa. 196—Commonwealth 
v.' Puder, 104 A. 506, 261 Pa. 129— 
Kennedy v. Meyer, 103 A 44, 269 
Pa. 306. 

Appeals of Loushay, 83 A2d 408, 
169 Pa.Super. 543, affirmed 88 A2d 

793, 370 Pa. 463—City of Philadel¬ 
phia, to Use of State Paving & 
Const. Co. V. Watt, 67 A2d 691, 162 
Pa.Super. 433—Commonwealth y. 
Frank, 48 A2d 10, 159 Pa.Super. 
271—Supervisors of Manheim Tp., 
Liancaster County v. Workman, 35 
A2d 747, 164 Pa.Super. 146, re¬ 
versed on ether grounds 38 A.2d 
273, 360 Pa. 168—Penn Anthracite 
Mining Co. v. Anthracite Miners of 
Pennsylvania, 174 A 11, 114 Pa.Su- 
per. 7. ^rmed 178 A 291, 318 Pa. 
401—Giitten v. Pittsburgh Rys. Co., 
173' A 740, 113 Pa.Super. 287— 
.Steigle'r v. Peach Bottom Tp. Road 
Petitioners, 161 A. 719, 105 Pa-Su¬ 
per. 66.’ . 

Davis V. American Meter Co., 85 
Pa.Dlst. & Co. 602,. 86 Brie Co. 109 
—Bechtel v. McCormack, 80 Pa. 
Dist. & Co. .189, 68 Montg.Co. Ill— 
McMullen v. Nannah, 49 Pa.Dist 
& Co.' 518-^In re Olypharit Bor¬ 
ough Councilmen, 49 Pa.Dist. & Co. 
40, 45 LackJur. 9, 36 Mun.L.R. 206 
—^Rockledge Borough’s Annexation, 
8 Pa.Dist. & Co. 19—Commonwealth 
y. peibler, 3 Pa.Di8t. & Co. 335. 

Petition of Fisher, 61 DauphuCo, 
284, adtnned In re Fisher, 23 A2d 
878, 344 Pa. 96—^Pennsylvania R. 
Co. V; Driecoll, Com.Pl., 47 Dauph. 
Co. 108—In re Investigation by 
•June 1938 Dauphin County Grand 
Jury, Com,PL, 46 Dauph.Co. 54. 
Philippine.—Case v. Board of Health, 
24 Philippine 250—U, S. v. Ten 
Tu, 24 Philippine 1—U. S. v. Grant, 
18 Philippine 122. 

R. L—State* v: Guyette, 102 A2d 446 
—Morrison v. Lamarre, 65 A2d 217, 
76 R.I. 176—^Newman v. Mayor of 
City of Newport, 67 A.2d 173, 73 

R. I. 886—^tate v. ’ Domanski, 190 
A 864, 67 R.I. 600—Gorham v. Rob¬ 
inson, 186 A 882, 67 R.I. 1—Prata 
UndertjUfclng‘Co. v.- State Board of 
Bhibalming & Funeral Directing, 
182 A 808^, 65 R.I. 464, 104 AL.R, 
'389—F^irst Nat. Stores v. Lewis, 
•156 A '634, 61 R.L 448-—Fritz v. 
Presbrey, lie A 419, 44 R.I. 207— 
Manufacturers’- Mut. Fire Ins,' Co. 
V. Clarke, 103 A 931, 41 R.I. 277. 

S. C.TT-Bradley v. City Council of City 
of ‘ Greenville, 46 S.B.2d 291, 212 

S. C. 889—Floyd v. Parker Water & 
Sewer Sub-District, 17 . S.B.2d: 223, 
203 S.C. 27,6:—Townsend v. Rich¬ 
land County, 2 S.B.2d 777, 190 SiC. 
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270—Gasaue, Ina, v. Nates, 2 S.B. 

■ 2d 86, 191 S.C. 271—Federal Land 
Bank of Columbia v. Garrison, 193 
S.B. 308, 185 S.C. 265, certiorari 
denied Jefferies v. Federal Land 
Bank of Columbia, 68 S.Ct. 28, 302 
U.S. 708, 82 L.Bd. 22—State v. 
Brown, 182 S.B. 838, 178 S.C. 294, 
appeal dismissed Brown v. State 
of South Carolina, 66 S.Ct.^ 750, 298 

U. S. 639, 80 L.Bd. 1372—State v. 
Broad River Power Co., 181 S.B. 
41, 177 ^.G. 240—Scroggle v. Scar¬ 
borough. 160 S.B. 696, 162 S.C. 218 
—^Powell V. Hargrove, 134 S.B. 380, 
136 S.C. 345—Barnwell v. Mat¬ 
thews, 128 S.B. 712, 132 S.C. 314—! 
Poulnot V. Cantwell, 123 S.B. 651, 
129 S.a 171—Battle v. Willcox, 
122 S.B. 616, 128 S.C. 600—Chapman 

V. Greenville Chamber of Com¬ 
merce. 120 S.B. 684, 127 S.C. 173— 
People’s Bank of Rock Hill v. Peo¬ 
ple's Bank of Anderson, 116 S.B. 
736, 122 S.O. 476—Santee Mills v. 
Query, 115 S.B. 202, 122 S.C 168— 
Massey v. Glenn, 90 S.B. 821, 106 
S.C. 63—City of Columbia v. Smith, 
89 S.B. 1028, 106 S.C. 848. 

S.D.—^In re Snyder's Bstate, 48 N.W. 
2d 238, 74 S.D. 14—State v. Mee, 292 
N.W. 875, 67 S.D. 48, reheard 297 
N.W. 40, 67 S.b. 689—Great North¬ 
ern Ry. Co. V. Whitfield. 272 N.W. 
787, 66 S.D. 178, 111 AL.R. 1476— 
State V. Reinlnger, 239 N.W. 849, 69 
S.D. 836—In re Opinion of the 
Judges, 204 N.W. 905, 48 S.D. 376— 
Payne v. Jones, 199 N.W. 472, 47 
S.D. 488—State v. Hoven, 195 N.W. 
838, 47 S.D. 60—Peterson Oil Co. v. 
Frary, 192 N.W. 366, 46 S.D. 268, 
affirmed 44 S.Ct. 334, 264 U.S. 670. 
68 L.Bd. 864—State v. Reeves, 184 
N.W. 1007, 44 S.D. 612—Oorpiis Jtu 
ris olted in State v. Reeves, 184 N. 

W. 993, 997, 44 S.D. 668. 

Tenn.—State ex rel. Turner v.-Wilson, 
264 S.W.2d 796, 19,6 Tenn. 162— 
Carter v. Beeler, 219 S.W.2d 196, 
188 Tenn. 328—Brown v. Brown, 
216 S.W.2d 333, 187 Tenn. 617— 
Federal Firefighters of Oak Ridge 
V. Roane-Anderson Co., 206 S.W.2d 
369, 186 Tenii. 820—Kyle v. Mar- 
corn, 178 S.W.2d 618, 181 Tenn. 67 
—^Pirst Suburban Water Utility 
Dlst. V. McCanless, 146 S.W.2d 948, 
177 Tenn. 128—Marion County Riv¬ 
er Trahsp. Co. v. Stokes, 117 S.W. 
2d 740—Soukup v. Sell, 104 S.W. 
2d 830, iX71 Tenn. 487,. modified, on 
other: grounds 105 S.W.2d 107, 171 
Tenn^ 491—^Roberts v. Roane Coun¬ 
ty. 23 S.W.2d .2.39, 160 Tenn, 109— 
Hunter v.^ Conner, 277 S.W. 71, 152 
Tenn. 258—^Knoxville Power & 
Light Co. V. Thompson, 276 S.W. 
V050, 152 Tenn. 223—^Davidson 

County V. Kirkpatrick, 266 S.W. 
i07, 150 Tenn. 646-^-Consolldated 
Bnterprlses v. State, 263 S.W. 74, 
;i50 Tenn. 148—^Bank of Commerce 
& Trust Co.. V. Senter, 260 S.B. 144, 

* 149 Tenn. 669—^Tumer v* BsUck, 
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240 S.W. 786, 146 Tenn. 236—Min- 
ter V. State, 238 S.W. 89. 145 Tenn. 
e78—Wilson v. State, 224 S.W. 168. 
143 Tenn. 55—Ogilvie v. Hailey, 210 
S.W. 645, 141 Tenn. 392—Heiskell 
V. City of Knoxville, 189 S.W. 867, 
136 Tenn. 376. 

Tex.—Duncan v. Gabler, 216 S.W.2d 
156, 147 Tex. 229—^Friedman v. 
American Surety Co. of New York, 
161 S.W.2d 670, 137 Tex. 149, an¬ 
swer to certified question conform¬ 
ed to, Civ.App., 154 S.W.2d 659— 
Southwestern Greyhound Lines v. 
Railroad Commission of Texas, 99 
S.W.2d 263, 128 Tex. 560, 109 A 
L.R. 1236—^Morrow v. Corbin, 62 
S.W.2d 641, 122 Tex. 653—Charles 
Scribner’s Sons v. Marrs, 262 S.W. 
722, 114 Tex. 11—State v. Humble 
Pipe Line Co., 247 S.W.^1082, 112 
Tex. 375^—Staples v. State, 246 S.W. 
639, 112 Tex, 61—Great Southern 
Life Ins. Co. v. City of Austin, 243 
S.W. 778, 112 Tex. 1—Smith v. Pat¬ 
terson, 242 S.W. 749, 111 Tex. 535. 
answer to certified questions con¬ 
formed to, Civ.App., 242 S.W. 752— 
Spears v. City of San Antonio, 228 
S.W. 166, 110 Tex. 618—Koy v. 
Schneider, 221 S.W. 880, 110 ’Tex. 
$69—Koy V. Schneider, ^218 S.W. 
479, 110 Tex. 369, rehearing denied 
221 S.W. 880. 110 Tex. 869—San 
Antonio & A P. Ry. Co. v. Blair, 
196 S.W. 1168, 108 Tax. 494—SaU 
Antonio & A P. Ry. Co. v. Blair, 
196 S.W.-602, 108 Tex. 434. 

State V. Pioneer Oil & Refining 
Co., Com.App., 292 S.W. 869—City 
of Amarillo v. Tutor, Com.App., 267 
S,W. 697—Sid Westheimer Co. v. 
Finer, Com.App., 268 S.W. 678— 
Cain V. City of Tyler, Com.App., 261 
S.W. 1018—^Vincent v. State, Com. 
App., 235 S.W. 1084. 

Reed V. City of Waco, CIv.App., 
223 S.W.2d 247, error refused—^Neal 
V, Shopped, Civ.App., 209 S.W.2d 
388, error refused—Southern Gas 
& Blec. Co. V. State, Civ.App., 190 
S.W.2d 1;32; affirmed 193 S.W.2d 676, 
145 Tex; 24—Watts v. Mann, Civ. 
App.-, 187 S.W.2d 917, error refused 
—Miller 'v. BI Paso County, Civ. 
App., 146 S.W.2d 1027, reversed, on 
other grounds 160 S.W.2d 1000, 13$ 
Tex. 870—Oorpuz. Juris Seoundum 
dted ill Texas Underwriters v. Mar- 
tinal, Civ.App., 140. S.W.2d 582, 584 
—Chambers y. Baldwin, Civ.’App., 
274 S.W. IDli, reversed, on other 
grounds, Cqm.App., 282 S.W; 793— 
B'erguson V. Barnes, Clv.App., 274 

« S.W. 277—Neif v. Elgin, Civ.App., 
2.70 S.W. 873—^Trevino v!. City of 
San Antonio, Civ App., 269 S.W. 
1067—^Fry v. Jackson, Clv.App., 264 
S.W. *612^Trimmler Carlton, Civ. 
App., 264 S.W. 263, affirmed 296 
S.W. 1070, 116 Tex. 592—State v* 
Humble Oil & Refiiirng Co.,- Oiv, 
App.; ’263 S.W. 319—Lowery v.-ReS 
Cab Oo.i Civ.App., 263 S.W. 147-^ 

‘ Davlavi “^ite. Civ App.-, 260=^S.W. 
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.198—of Dienipon v. Municipal 
Gas Co,, Civ.App., 867 S.W. . 616', 
afBrmed 8 S,W.2d 794; llT Tex. 291 
—Stuard v, Thompson, Civ.App„ 
261 S.W.. 277—Ball ,v. Merriman, 
,Qi^.App:, 245 S.W> 1012, reversed on 
other grrounds State v,<Ball, 296 S. 
W. 1086, 116 Tex. 527—Sid West- 
Ixeimer Co. v. Finer; CiVlApp.', 240 
S.W, 985,c affirmed, c'om.App., 263 
S.W. 578r—Chapin y. ' Frank, Civ. 
App., 236’.S.W. 1006, error granted, 
affirmed, C.om.App., 10 S.W.2d 704^ 
Bonham v.'Fuchs, Civ.App., 228 S.. 
W. 1112, -.error refused—City of 
Waco. V. Higginson, Civ.APP., 226 
S.W. 1084, " reversed on other 
grounds, Com.App.; 248 S.W. 1078— 
Lawson V. Baker, ClvALpp., 220 S. 
W. 260, error refused^—^K4ng v. Ter¬ 
rell, CivJlpp., 218 .S.W.. 42—Hamil¬ 
ton V. , Davis, Civ.App„ 217 S.W. 
431, error refuse,d—Simmons v. 
Campbell, 'CivA.pp„ 213 S.W. 83,8-^ 
White V. Fahrihgi- Glv.App„ 212 S. 
W. 193, error refused-^Atldns v. 
State BUghway Department, Civ. 
App., 201 S.W. 226-r-Cbmmonwealth 
Injj. Co. of. New Turk y. ]^inegold, 
Civ.App., 183 S.W. 883—parte 
Day, .76 S.W.2d 1060,; 127 Tex.Cr. 
367—^Ex parte Sepulveda, 2 S.W,2<i 
‘445, 108 Tex.Cr. 5$3*»—Ex parte My- 
er, ’,207 SiW. .100, 84.Tex.Cr. 288— 
Lyle V* State. 198 S,.W. 630, 80 Tex. 
Cr,.6.06. - . 

Ex parte Frye, 166\.S.W.2d 631. 
143 Tex.Cr. .9, followed! In Ex parte 
Sanford, 167 S.W.2d -899, 144 . Tex. 
Or* 430, appeal dismissed Sanford 
vl. HIll, 62. set, 1292, 816 U.S. 647, 
86 IfJSid. 1731. 

Utah.-—^Broadbent v. Gibson, 14G^ P^2d 
989,. 105 . Utah 68-^Allen v. ; True¬ 
man^ no 'F.2d 355, .160 Utah 36-^ 
Norvllle v. State Tax Commission, 
97 F.2d .937,.98 Uteh 170^.126 A.L. 
■R. iSlS^ehi. City v. Meillng; 48 
'R2d 630, 87 Utah 237-rWadsworth 
y; Santaaiiln. City, 28 .P-2d;.161, 88 
Utah 321—State.V. .Franklin,* 226 
P. 674, 63 Utah;.442—Summit Couni¬ 
ty V. Bieh County, , 653; 63 

Utah 194—State v.. Tweed; 224 .P. 
^43, ‘68 Utah i76^Wi’cks v^ Salt 
Li^e City, 208 P. ,638,. 60 .Utah 265 
.-rotate V. McCornishi ’ 201 P, ‘6.37, 
69. Utah* 68—:Scott .v,^ Salt Lake 
;Couhty,:;.JL90 P. >022; 68 .Utah 2^ 
Board... o|fiiedical Esaminefs 
Utah .y. Blair;; 196' P. >21, .57 pr^ 

. 616-^^u*mmlt .Cpuhty y. >Uch. C’oi^- 
ty. 196 .P/‘689, 57 ^Utali .66.8--Stil.r- 

- man' y.. L^ch, 198 .P! 372, 54 Utah 
540, 18 A.L.R:. 652#-L^ch .v./Ja- 
ebbsen, 1?4 p. 929,;56:u£ah.^l29T^ 
State B^^er, 167’. P. ; 262,. 50 
TJtdh^ 189-r-RiO Grande Lumber’ C(f. 
'y.. Parke,* 167 ]l^.":24i;’, 50 Utah:;U4, 
‘^^AllOlSA 119.3/ , 

Yt-/dh re §auires,,'44 A.2d-183,, 114 
Vt* 28S-T-Kelbxo,. Ina, v.^Myric^ 86 
>A.*2d 6 27, 1X8 , Yt' 64—Mc^eeters v. 
"Parkeri. ,80, A,2d .300,..li3. 

State YiAuci^^.i Aj2d..i07K- 


. 147—State y Shady,, 186 A. 26, 100 
yt 193—Arthur a 1 Bishop & Co. y 
Thompson, .130 A. .701, 99 Wt. 17— 
Village of Hardwick v. Town of 
Wolcott,; 129 .A. 169, 98 Vt. 843, 8.9 
A.L.R. 1222—Grout v. Gates,; 124 
A. 76, 97,Vt' 434, . . * ; 

Va.—Ckirpns Jiaim SeotULduni cited in 
Naim V. Naim, 87 S.B,2d 749, 756 
—Joy V.. Green, 76 S.E.2d 178, 194 
Va. 1003—^Moore v., Sutton, 89 S.E. 
2d-348, 185 Va..481—Staples v. Gil¬ 
mer, 3.3 S.E.2d 49, 188 ya. 613, 158 
A.L.R. 495—^Miller v. Common¬ 
wealth, 2 S.B.2d 843, 172 Vsl 639— 
West Bros. Brick. Co. v. • City of 
Alexandria, . 192 S.E. 881, .169 Va. 
271, appeal dismissed 58 S.dt 869, 
rehearing denied 53 S.Ct 480, ,302 
US. ,781,.. 82 L.Ed.'„ 395—Citizens 
Mutual Bldg. Ass'n v. Bohannon, 
189 S.B.. 46.0, . 167 Va. .416—Citizens 
Mut . Bldg. Ass'n v. Edwards, 189 
: S.BL 463, 167 Va.:899—Llpscpmb y. 
Nuckols, 172 S.B. 886, lei.Va. 9$6 
. —Ransonei v. Craft 170 ; S.E. '610, 
161 Va. 332-r-Aetna Ins.. Co. v. Com¬ 
monwealth ex rel. State Corpora¬ 
tion Commission,* 169’ S.E. 859, 160 
Va. -698;—Southern Ry. Co. v. Com¬ 
monwealth 167,B.E. 678, 16'9 Va. 
779, reversed , on other grounds 
j Southern* R Co. y; Commonwealth 

* of Virginia, ex rel Shlrlej^ 54 S. 

. ct i48, 29lo li.s.: i9d,^ 78, uEd, '260 ; 

—Quesinberry v. Hull, 166 S.E. I 
382, «159 Va. ,270—Farmers' & Me- 
clumics* .Beney. Fire Jns.,.Ass'n Of 
Roanoke and Botetourt Coijihtles v. 
Horton, 160 S.E. 316, 167 Va.. 114-^ 
Blake v. Marshall, 14'8 S.E.' 789,' 15.2 
. Veu 616—Goodwin v. Splijow, 142 
S.E. 423; 150 Va: 6>-^ittoore v. Pul- 
lem, 142 ’S.B. 416,. 160 Va.. 174— 

. City, of. Piortsmouth v. Weiss, 183 
RE, ^'781, 145 . Va, 94r—Tobacco 

* Growers Co-op: ,Ais'n v. Danville 
Wwehouse Co., i32 S.E. 482, 144 

' V^ 465^—^Anthony" y ‘ Common¬ 

wealth, .‘128 S..E.. 633, 142 ’Va,.’ 677— 
Reaves Warehouse CbfpOr^ion v. 
Cpmiuonwealtli, .126 SJS. . 87, ;i41 
Va. 194, error dismissed 46 S.Ct 
48h 271 US. 690—Albemarle Oil & 
Gas Co. y . Morris, 121 S^E. 60, .J38 
Va.. 1—<Jommonyrealth y. Staunton 
i Mut. Telephone Ca, 114. S.E. 600, 
134 Va; ‘2.91-:^W, S. Forbes & Co. v. 
Sbuthem Cotton. Oil Co., . 103 S.E. 

: is, Vfiu 245r-Stat6 . Highway 
Cbmmissioner y Kregeh ~106 S.B. 
217J i^28'‘V«u >03—Bowman y Vir- 
: gliiik' State Entomologist, ”X0& S.E. 

, 141, 128 yh 861; 12 A.L.R, 1121— 
City of' Richahond y Pace, >03 S.E. 

' 64"7, >27 Va. >74-^heTT!y y" Lump¬ 
kin, 102 S.B. 668, 127 ValVie—Mar¬ 
tin's Ex'rs y. dommonwe^th,' 10£ 

: S.E. 77, 126: Va. ‘603,. rehearing de¬ 
nied. lOi S,%.;'7324,'126/V^ 6Q3— 

: ’StraVbbrry .Hill ^ Corporatlbn 
,y St^ibudk 97: .S.E. 362,. 124 V^ 

I 7l7--Cifty;.o£ Bbahpke y. iilliott, 9.6 
; S.H 819r>23 ,Va-* 8 Com¬ 


monwealth, . 93 S.E., 652, 121 Va. 
812. : . 

Wash.:—State ^x rel.: Troy v. Martin, 
230 P.2d 601, 88 Wash.2d 601— 
Graen V. Tax Commission, *211 P.2d 
651, 35 Wash.2d 1—State ex rel. 
Troy y Telle, 176 P.2d 469, 27 
Wash.2d 99, 170 A.L.R. 1426—Un¬ 
ion High School,Dist No. 1, Skagit 
County . V. Taxpayers of Union BQgh 
School Dist. No. 1 of Skagit Coun¬ 
ty. 172 P.2d 591, 26 Wash.2d 1— 
State V. Brunn, 154 P.2d ‘ 826, 22 
Wash.2d 120, 167 AL.R. 1049—State 
y , Batsap County Bank, H7 P.2d 
228, 10 Wash2d 620—State ex rel. 
Northern Pac, Ry. Co. v. Henne- 
ford, 99 P.2d‘ 616, .3 Wash.2d 48— 
State ex rel Knobb v. Frater, 89 
P.2d .1046, 198 Wash. 675—State v. 
Hanlen, 76 ’ P.2d 316, 193 Wash. 
494—Chicago, M., St. P. & P. R. Co. 

; *v.. State, 62 P.2d 1279, 18.4 Wash 
710, reversed pn^ other grounds 
Great Northern Ry. Co. v. State of 
Washington, 67 S.Ct 397, 800 U.S. 

. 154, 81 L.Ed. .572, rehearing denied 
’ 67 S.Ct. 604, 300 US. 686, 81 L.Bd. 
888—^Northern Pac. R. Co. v..State, 
62 p.M 1279,. 184 Wash. 710—Great 
Northern Ry. Co. v. State, 52 P.2d 
1274, 184 Wash. 648—Robb .y City 
of Tacoma, 28 P.2d 327, 176 Wash. 
680, ,91 A.L.R. 1010—Mahbs y City 
of Seattle.'24 P.2d 91, 173 Wash. 
662—Record Pub. Co. v. Monson, 
213 P; 13, 123 Wash 569, modified 
,on other grounds 215 P, 71—NIpges 

V, . Thornton, 206 P. 17, 119 Wash. 
464—Parrott & Co. v. Benson, 194 

. P.‘ 986, 114 Wash. 117—State v. 
.Morris, 194 P. 898r 114 Wash 700— 
State V.. Superior Court of Wash¬ 
ington for King County, 193 P. 226, 
‘113 Wash, 54—State v, Clausen, 
188. P. 538, 110 Wash, 625—Holz- 
man V. City of Spokane, 167 . P. 
1086, 91 Wash. 418—^Litchman v. 
Shannon, 156 P. 783; 90 Wash,. 186. 
W.Va.-r-La Follette v. City of Fair¬ 
mont, 76 S.B.2d 672—State v. Blev¬ 
ins^, 48 S.E.2d 174, 131 W.Va ZSihr 
Central Realty Co. * v. Martin,. 30 
S.B.2d 720, 126 W.Va. Ol^Blite 
Laundry Co. y. Dunn,, 80 S.B.2d 
454, .126 W.Va. >68—State v. Mas- 
;sie, 120 S.E. 614, 95 "W.Va; 283-^ 
State V. England, 103 S.E. 400, 86 

W. Va, . 508—Booten v.. Pinsoh 89 
S.B. m, 77 WVa. 412, L.R.a:1917A 
1244._, 

Wls.- 7 -In re. Adoption of Morrison,,6.6 
,N.W.2d 782, 267 Wis. • 6?6h-State 
,ex rel. ^Thomson v: Zimmermmi, 60 
: .N.W.2d.416, 264 Wis. 644, rehear- 
.ing denied 61 N.W.2d 800,’ 264 Wis. 
-644—State;, ex rel. Broughton .y 
Zimmerman, 62 N;W.2d • 903, 261 
Wis. 398—^A B C Auto Sales v. 
Marcus, 88 N.W.id 708, 256 Wis. . 

, .226—rDick y-Helsler, 198 N.W.. 784, ‘ 

. ,184 Wis. 7i-/state v. Lyons, 197 
N.W, ‘>78, 188 Wis. 107—Atklnspn 
y Plpbr, *195 N.W, 544, 181'Wis. 
619^jtete y.' Emery, 189 564, 
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■178 Tyis* 1*7—-Pauly .Eeehler, 

185 N-W. 664, 176 Wis. 428-^tate 
V. Outagramle County Board, 1<85 
•N.W. 184, 175 Wia. 268—State v* 

. Nygaard,, 1.88 N.W. 884,- 174 Wis. 
697. 

^yo ,—^National Tailoring Co. v. 
Scott, 196 P.2d 887, 65 Wyo. 64— 
State ex rel. Board of CoiU’rs of 
Laramie County v. WriiTht, 163 P. 
,2d 190, 62 Wyo. 112-r-OorpTi8 Olttris 
cited In Cuthbertsbn v. Union Pac. 
Coal Co., 62 P.2d 311, 317, 60 Wyo. 
441—^Taxpayers' Leagrue .of Carbon 
County V. McPherson,. 54 P.2d 897 
.i-^tate y. Johnson County High 
'School,' 6 P.2d 256,^ 43 Wyo. 494— 
State V. Hoskins, 2l2 P. 766, 29 
Wyo. 198—State v. Snyder, 212 P. 
768, .29 , wyo. 163—Zanchnelll v. 
Central Coal & Coke Co., l73 P. 981, 
26 Wyo. 611. 

12 C.J. P 790 note;6, p 791 note 19, p 
934 note 48. 

/It. Is a well settled principle of 
law followed by all courts.” 

U.S.—Harlpw V. Ryland, b.’C.Ark., 78 
P.Supp. 488, '490, affirmed, .CiA., 172 
P.2d 784; • 

Origin of doptxine > 

The doctrine stems from the fact 
that members of < general, assembly 
take, an oath to. support the" constitu¬ 
tion and frame their legislation ac¬ 
cording to their interpretation of it. 

V. O'Connell, 204 S.W.2d 
426i 806 Hy. 897. 

eacpresslolui of rule 
(1) Bhrety statute is presumed in 
law to be constitutional. 
nf.^-Orton Crane & ShoVel Co. vI 
Federal Reserve Bank of Chicago, 
99 N.B.2d i4, 409 HI. .286, ,trans¬ 
ferred, see 102 N.13.2d 663, 345 lU. 
App.,284. . . . ' 

(2^ statute will stand unhnpeach- 
ed'bj^ore court until its nullity has 
been dehmnsirated, 

Colo'.—People, y. Bristol, 20 ,P.2d 809, 
.92 ColOf-825. . 

^8)' A presmnption of constitu¬ 
tionality protects every legislative 
act. 

OaL—^Richfield Oil Corp.-v. Los An¬ 
geles County, 224' P.2d 898,* 100 Cal. 

■ App.2d 686—^People v. Amdur, 267 
‘P.2d 446,-128*Cal.App,2d Supp. 961. 

Ckauf^tnflonaUty on lUJ gxoim4Ui. 

Where state court of l^t resort 
had, upheld constitutionality of act, 
it woffid be assumed that act was 
constitutional on ail grounds. 
N.J.-^Lionel Corp., v. G-rayson-Robln- 
son Stores, ln<::^, 98 A.2d 623, 27. N: 
J.Super. 54, affirmed in part and 
> reversed ^ part .on other ..grounds, 
i04 A.2d 804, .15 W. , 191,- appeal 
dismissed G r a.y *s o n-R.'o b i n s o n 
Stores," Inc. v* Lionel Corp., 76 S. 
.Ct..37,;3ji8 IJ.S. ‘8f 9, b.Bd.-- 

State statute in light of federal oon* 
' stiti^on " 

There is a primary presumption of 
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the constitutionality of a state stat¬ 
ute in light of federal Constitution. 
TT.S.^—^Butler v. Thompson, D.C.V£u, 97 
* F.Supp. 17, affirmed *71 S*Ct. 1002, 
341 n.S. 987, 96 L.bd. 1365. . 

The presumption la applicable, to: 

(1) Acts of congress generally. 

U.S.—^Pittman v. Home Owne^rs' Loan 
Corp. of Washington, D.C.Md., 60 
S.Ct 16, 808. .U.S. 21. 84 L.Bd.. li; 
124 A.L.R 1268. 

Sablowsky v. U. S., C.C.A.Pa., 101 
P.2d 183. 

XT. S. V. Emery, B.C.Cal., 86 F. 
Supp. 354—^Holland v. General Mo¬ 
tors Corp., P.C.N.T., 75 F.SuPP. 274. 
affirmed, C.A., Battaglia v. ^neral 
Motors Corp., 169 F.2d 254, certio¬ 
rari denied 69,S.Ct. 236,. 836 U.S. 
887, 93 L.Bd. 426, Hiiger v. .General 
Motors Corp., 68.S.Ch:286, .836 U.S: 
887, 93 L.Ed* 426, CaBheba v. Gen¬ 
eral Motors Coarp., 69 S.Ct. 236, 336 
U.S. 887, 93 L^Bd. 426,, and Hol¬ 
land V. Geneinl Motors Corp., .69 
’ S.Ct. 285, 335 XJ.S. 887, 93 L.Ed. 426 
—Fleming v. Peoples Packing Co.; 
D.C.Okl.. .42 F.Supp. 868., reversed 
on other grounds 132 P.2d 236, cer¬ 
tiorari denied 63 S.Ct. 881, 318 U.S. 
774, 87'L.Bd. 1144. 

B.C-^U. S. V. Bryan, p.C., 72 F.Supp. 
58, affirmed Barsky vl U. S., 167 F. 
.2d 241, 83 U.S.APP.B.C. 127. cerUo- 
rari denied 68 'S.Ct. 1611, 834 U.S. 
843, 92 L.Bd. 1767, rehearing de¬ 
nied 70 act 1001, 339. U.S. 971, 94 
L.Bd. 1379. 

N.T.—Peters v. Kew York City Hous¬ 
ing Authority, 128 ]Sr.y.S.2d 224, 
modified.on other grounds 128 N. 

' Y^.S.2d 712, 283 App.Div. 801, re¬ 
versed on other groimds. 121 N.B.2d 
629, 807 N.Y. 619. 

N.D.—^In re Gonsky'a Estate, 66 H.* 
,W.2d 60. , 

<2) Criminal statutes.* 

XX.Si—U. S.. V. .Be Cadena, B.C.CaL» 
105 F.Supp. 202. 

' <8) Curative act 

Xj.s.—Goddard v. Frazier, C.C.A.Okl., 
166 F.2d 938, certiorari denied 67 
act 124, 829 U-S. 766,. 91 L.Ed. 
859. : 

(4) Fair Trade Act 
Wash.—Sears v. Western Thrift 
Stores of Olympia, 116 * P.2d 766, 
10 Wash,2d 872. 

(6)-Measures teiken by congress 
pursuant to war powers conferred by 
federal Cbhstitutlon. ' 

N.J.—^Tlm V. City of Long Branch, 63 
A.2d 164, 135 N’.XLaw 649, 171 A. 
L.R. 820. 

(6) Private acts. .. 

Tenn.—rState for Use and Benefit of 
Lawrence County y. HoJ>bs,’ 260 S. 
W.2d 649> 194 Tenm 323. . 

' (7)‘Remedial statute. 
Ma.-tCtlanese Corp. of America v. 
Bavls, 47 A.2d 879, 186 Md. 463, 

(8) State statutes. 

Xj^s.—Bavis V. Bepartmeut of Labor 
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and Industi^ss of' -Washington, 
Wash., 63 act 226, 317 U.a 249„ 87 
L.Bd. 246, rehearing denied 68 S.Ct 
» 488, ‘817 U.S. 713, 87 L.Ed. 567. 

(9) . Statute appropriating funds. 

S.C.—Scroggie. v. Bates> 48 S.B.2d 

634, 213 S.a 141. 

Utah.—^Thomas v. Daughters of Utah 
Pioneers, 197 P.2d 477, 114 Utah 
108, appeal denied 69 S.Ct 789, '836 
U.S. 930, 93 L.Bd. 1090. 

(10) Tax or revenue statutes. 

U.S.—^Madden v. Commonwealth of 
Kentucky, Ky., 60 a<3t 406,. 309 
U.S. 83, 84 ‘KEd. 690, 126 A.L.R. 
1383. 

Rivera v. Buscaglia, C.CXA.Puerto 
Rico, 146 P.2d 461. 

Ala.—Board of Education of Jeffer¬ 
son County Vw State ex reL Carmi¬ 
chael, 187 So. 414, 287 Ala. 434. 

CJaL—Associated Brewers Distribut¬ 
ing Co. V. Riley, 102 P.2d 781, 89 
. Cal.App.2d -235. 

Ind.—^Indiana Pept. af Revenue In¬ 
heritance Tax Division v. (Calla¬ 
way's Estate, 110 N.E.2d 903, 232 
Ind. i; • 

Me.—State v. F. H. Vahlsing, Inc.,* 88 

• A-2d 144, 147 Me. 417: 

* (11) Unemployment Compensation 
Law. 

Md.*^-Celanese Corp. of Arnerica v. 

. Davis. 47 A.2d 379, 180 Md. 463. 

IT.J.—Edwards' V. Mayor and (Co^cil 
of Borough of ^oonachie, 68 A. 2d 
. 744, 8 N.J. 17. . 

N.T.—^In re City of New Rochelle, 46 
. N.T.S.2d 645, 18:2 Misc. 176, affirmed 
49 N.T.S.2d 678, 268 App.Div. 182, 
affirmed 60 N.B.2d 838, 294 N.T. 678, 
certiorari denied 66 S.Ct. 24, 326 U: 
S. 720, 90 L.Bd. 426—O'Kane v. 
State, 16 N.T.S.2d 620, 172 Hisc. 

' 829, affirmed 28 N.E.2d 905^ .288 N. 
Y. 439,. reargument denied 29 N. 
E.2d .666, 284:N,Y. 691. 

N.C.—^Leonard v. Maxwell, 8 SiE.2d 
816, 216 N.C. 89, appeal. dismissed 
. 60 S.Ct. 175, 308 U.S. 616, 84 L;Bd. 
439. 

Pa.—Chester County Mut Ins, Co. v. 
Miessner, Coka.PL, 63 Dauph.Co. 
'46. . . ' 

Wash.—Alaska S. S. CJo. v. State,= 196 
P.2d 1001, 31 WasLu2d 328. 

(12) Workmen's- comipensatlon 
laws. - 

Mo.—^Hickey v. Board of Education 
of City of St. Louis, 266 S.W.2d 
. 776, 363 Mo. 1039. 

On applioatioiL for a prelteiinary 
iiiJiui.oti03i," the^ constitutionality' of 
a legislative act may be assumed in 
B. court of 'the first instance.; 

N.J.—(Cascade Laundry v. Volk, 20 A. 
2d 605, 129 N.J.Ba. 603. ‘ 

Act drawn'by oonunlErsioh 
An act which is the product of 
study by a commission' of citizens, 
appointed to In-vestigate harmful 
conditions and authorized to draft an 
act to eradicate such evils, should 
not be condemned as uhconstitution- 
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istrative body or officer exercising -powers pursiiant 
to statutory' authority,^/ aiid a joint resolution en¬ 
acted pursuant to constitutional provisions and .hav¬ 
ing the force and effect of a statute,are, or will 
be, or ^ould be, presuihed tp. be valid and consti¬ 


tutional, if reasonably “susceptible of an interpr^a- 
tion free from constitution^ inhibition.^'^-i® This 
presumption, obtains unless the invalidity of the 
staitute or administrative action clearly appears,^7.16 


al, unless the breach pf the funda¬ 
mental law is so glaring that there 
is no escape from such conclusion. 
Pa.—^Rutenberg v. City of Philadel¬ 
phia, 196 A. 73, 829 Pa. 26—Minsin- 
ger V. Rau, 84 A. 902. 286 Pa. 827. 
Ann.Cas.l918£! 1324. 

Ezeroise of police power 

(1) The text rule is particularly 
applicable to an zeroise of the police 
power. 

hSL —^Board of Barber Examiners of 
Louisiana v. Parker. 182 So. 485. 
190 La. 214. 

12 aJ. p 791 note 19 [f]. 

(2) Presumption of validity of 
statutes enacted under police po;wer 
see Infra § 198. 

hL absekce of facts ia repord or 
briefs, presximption - prevails. ■ 

TT.S.—^Bta-rdware Dealers* Mut, Plre 
Ins. Co. of Wisconsin v. G-lidden 
' Co.. Minn., 62 S.Ct. 69, 284 tJ.S. 
151, 76 L.Bd. 214—O’Gormah . & 
Young V. Hartford Plre Ins.' Co., 
N.J., 51 S,Ct 180, 282 U.S. ^61, 76 
L.Bd. 824, 72 A.L.R. 1168.' 

Board of Trade of Kansas Oity 
V. Milligan, C.q.A.Mo., 90 F.2d 865, 
certiomri denied, 58 S.Ct. 40',. 302 
TJ.S. 710, 82 L.Ed. 28-TOontlnental 
Baking Go. vi Woodring^ D.C.Kan., 
66 P.2d 847, affirmed 52 S,Ct. 595, 
286 U.S. 862, 76 L.Bd. 1165, 81 A. 
L.IL 1402. 

Idaho.—Curtis v. Pfost, 21 P.2d 73, 
58 Idaho 1. 

• Mask—^Merit Oil Co. v. Director of 
Division of Necessaries of Life, 
65 N.R2d 629, 319 Mass. 801. 

N.Y.—^People ex rel. Tipaldo v. More- 
head. 282 N.Y.S. 576, 166 Misa 622, 
reversed on other grounds 200'N.E. 
799, 270 N.Y. 233, affirmed Mdre- 
head V. People of State of New 
York ex reL Tipaldo, 56 S.Ct. 918, 
298 U.S. 687, '80 .L.Ed. 1347, 108 
A.L.R. 1445, rehearing denied 57 
S.Ct 4, 299 U.S. .613, 81 L.Ed. 466 
—^People V. Katz, 249 N.Y.S. 719, 
140 Misc. 46. 

Vt—Central Vermont Ry. v. Camp¬ 
bell. i92 A. 197, 108 Vt 610, 111 A. 
L.R. 176. 

The presumptloa of reasonableness 
^ .with ,the state. 

'tX.S.—Salsburg v. State of Maryland, 
Md-, 74 S.Ct ,280, 846 U.S. 546, 98 
“ L.Bd. 281. 

Constltutlonalitsir of purpose 
> application of a statute are generally 
.to be presumed., 

CaJ—^tn re Porterfield, 168 P.2.a 706, 
28, CaL2d 91, .l!67 A.L.R. 675. . 

Va.—^Avery. v. Beale, 80 S.B.2d 584, 
193 Va.. 69,0. . . ■ 


Effect of legislative, exercise of pow- 

Where the legislature has power to 
act its discretionary exercise of this 
power will be accorded a favorable 
presumption; but, where there is a 
total lack of power, no jurisdiction 
is reposed in the legislature to de¬ 
termine for itself the possession of 
the power, and a declaration to that 
effect is without perauaklve force. 
D.C.—<Jhlldr^*s fidspi^ of . District 
of Columbia v. Adkiiis, 284 P. 618, 
63 App.D.C. 109, affirmed Adkins v. 
Children's Hospital of District of 
Columbia, 43 S.Ct 894, 261 U.S. 625, 
67 L.Ed. 786; 24 A.L.R. 1238. 

.47. . U.S.—^U. S. V. Rock Royal Co-op., 
N.Y., 59 S.Ct 993, 307 U.S. 633, 
83 L.Ed. 1446, rehearing denied 60 
S.Ct 66. 308 U.S. 631, 84 L.Ed. 
626, Dairymen's League Co-op. 
Ass'n V. Rock Royal Co-op., 60. S.Ct. 
66, 808 U.S., 681, 84 L.Ed. 626, and 
Metropolitan Co-op. Milk Produc¬ 
ers Ba^gsiniiig Agency v. Rock 
Royal Co-op., 60 S.Ct. .67, 308 U.S. 
631, 84 L.Bd. 526. 

Pyeatte v. Board of Regents of 
University of Oklahoma, D.C.Okl., 
102 P.Supp, 407, affirmed 72 S.Ct. 
567, 342 U.S. 986, 96 L.Bd. 696— 
Lilly V. Conservation Com’r of 
Louisiana, p.C.La., 29 P.Supp. 892. 
Fla.—BiicConville v. Ft Pierce Bank 
& Trust Co., 186 So. 892, 101 Fla. 
727. 

OkL—Jack Lincoln Shops v. State 
I Dry Cleaners' Board, 135 P.2d 832, 
192 Okl. 251, appeal dismissed 63 
S.Ct. 1448, 320 U.S. 208, 87 L.Bd. 
1847. 

Or.—^Pacific Telephone d? ■ Telegraph 
Co. V. Wallace, 76 P.2d 942, 168 Or. 
210 . 

PresTunpticKBL is strong 
Or.—^Pacific Telephone & Telegraph 
Co. V. Wallace, supra. 

Pa.—Simco Sales Service of Penn¬ 
sylvania V. Brackin, 26 A.2d 323, 
344 Pa. 628. 

Wis.—State v. Stehlek, 56 N.W.2d 
614, 262 Wis. 642. 

Orders fixing wages and hours 
Orders of the industrial welfare 
commission fixing minimum wages 
and maxihxum hours of employment 
under minimum wage law were pre¬ 
sumably reasonable and not confiscar 
tory, and due process was presumably 
accorded employers. 

OkL—^Associated Industries of Okla^ 
homa V, Industrial Welfare Com¬ 
mission, 90 P.2d 899* 186 <Oki. 177. 

47.5 Okl.—Wright v. State,' 137 P. 
2d 796, 192 OkL 493, 

A7M .Ark.-T-Miller L»€vee DiW No. 2 


V. Evers, 137 S.W.2d 915, 200 Ark. 
53. 

47.15 U.S.—Lovett v. U. S., CtCl., 
,66 P.Supp. 142, 104 Ct.CL 557, af¬ 
firmed U. S. V. Lovett, 66 S.Ct. 
1073, 828 U.S. 303, 90 L.Bd. 1262. 
Arlz.-T-Council of City of Phoenix v. 

Winn, 220 P.2d 222, 70 Arlz. si6. 
Conn.—^Legat v. Adomo, 83 A.2d ,185, 
188 Conn. ^4. 

Iowa.—May’s Drug Stores v. State 
Tax Commission, 45 N.W.2d 245, 
242 Iowa 819; 

L«l—S tovall V. City of Monroe,, 6 
So.2d 547, 199 La. 195. 

Mass.—Moore v. Election Com'rs of 
Cambridge, 35 N.E.2d 222, 809 
Mass. 308. 

Mich.—^People v. Piasecki, 62 N.W.2d 
626, 333 Mich. 122—DeVries v. Al¬ 
ger. 44 N.W.2d 872, 329 Mich. 68— 
Lawrence Baking Co. v. Michigan 
Unemployment Compensation Com¬ 
mission,. 13 N.W.2d 260, 808 Mich. 
198, 154 A.L.R 660, certiorari de¬ 
nied 65 S.Ct 43, 323 U.S. 788, 39 L. 
Ed. 591—People v. Dubina, 8 N.W. 
2d 99, 304 Mich. 863, 146 A.L.R. 886, 
certiorari denied 63 S.Ct. 1331, 319 
U.S. 766, 87, L.Bd. 1716, rehearing 
denied 64 S.Ct. 31, 320 U.S. 8li, 88 
I L.Ed. 490. 

N.Y.—^Uhlmann. v. Conway, 101 N.Y. 
S.2d 4, 277 App.Div. 478. 

Du Mond V. Walsh, 72 N.Y.S.2d 
642, 189 Misc. 676—^IngersoU v. 
Heffeman, 71 N.Y.S.2d 687, 188 
Misc. 1047. affirmed 74 N.E.2d 466, 
297 N.Y. 524—Garcia v. Pan Amer¬ 
ican Airways, 60 N.Y.S.2d 260^ 183 
Misc. 268, affirmed 66 N.Y.S.2d 317, 
269 App.Div. 287, appeal granted 66 
N.Y.S.2d 626, 269 App.Div. 850, 

. affirmed 67 N.E.2d -267, 296. N.Y. 
852, motion denied 68 N.B.2d 59, 
295 N.Y. 981, certiorari denied 67 S. 
Ct. 79, 329 U;S. 741, 91 L.Bd.-640. 
Ohio.—^Belden v. Union Cent. Life 
Ins. Co., 10 Ohio Supp. 12,. revers¬ 
ed on other grounds 55 N.B.2d 629. 
143 Ohio St 829, Koplln v. Ohio 
Nat Life Ins. Co., 65 S.Ct. 136, 323 
U.S. 674, 89 L.Ed. 548. 

Pa.—^Hertz DWvurself Stations v. 
Slggins, 58 A.2d 464, 359 Pa. 25, 

. 7 A.L.1R2d 488. ■ 

Philadelphia Coca-Cola Bottling 
■ Co. V. Harris, ConuPL, 68 Daluph. 
Co. 205. 

S.C.^—O* Shields v. Caldwell, 85 S.B. 

2d 184, 207 S.C. 194. 

Utah.—Groxilund v. Salt Lake City, 
194 P.2d 464, 118 Utah 284—Broad- 
bent v. Gibson','140 P.2d 939, 106 
Utah 63., . . ^ 

Va.—Almond v. Gilmer, S.B.2d 
272, 138.va; 822. . 
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or is made to or is cleanly-shown be- I it has otherwise, been judicially declared^^-^® by a 

ypnd a reasonable or substantial doubt,^7.^6 or uiitil | 


Wash.—^Unlon High School Dist. No. 
1, Skasdt County, v. Ta^ayers of 
Union Higrh S<iliool Dlst. No. l of 
Skagrit County, ' 172 P.2d 591, 2S 
Wash.2d 1. 

W.Va.—Simms v. County Court' of 
Kanawha County, 61 S.S.2d 849, 134 
W.Va. 867—^Lingrarafelter v. Brown, 
62 S.B.2d 687, 182 W.Va. 666. 
-^is.—State ex rel. Smith v. Zim¬ 
merman*, 63 N.W.2d 62, 266 Wis. 
307—State ^ rel. Thomson v. Zim¬ 
merman; *60 N.W.2d 416, 264 Wis. 
644, rehearingr denied 61 N.W.2d 
800, 264 Wis. 644—State?i:ex- rel. 
Brouffhton v. Zimmerman, 62.N.W. 

. 2d 903, 26,1 Wis. 808. 

Act of Congpres* 

D.C.— Ij» B. Wilson; Inc. y. Federal 
Oommiinfcations Commission, 170 
F.2d 793, 88 U;S.App.p.C. 176. 

47.20 U.S.—U. S. V. Sugar,. Mich., 
243 F. 423, affirmed Sugar v. U. S;, 
252 F. 79, 164, C.C.A. 191, certiorari 
denied 39 S.Ct 19, 248 U.S. 67$, 63 
Ii.Bd. 429. 

Ala.—Frazier v. State Tax Commis¬ 
sion, 176 So. 402, 234 Ala. 363, 110 
A.Ii.R. 1479^—Swindle v. State, 143 
So. 198, 226 Ala. 247, answer con¬ 
formed to 148''’So. 195; 25 Ala.App. 
166—State ex* rel -Austin v. Black, 
13$ So. 431i 224 Ala: 200. 

Bx parte Bowdoin,- 141 So. 911, 
26 Ala.App.' 66, oertiorarl' denied 
Bx part<9 Parks, 141 So. 914, 225 
■’AlAS:’ - ' 

Cal.—^Fox Bakersfield Theatre Corp. 
V. City of Bakersfield, 222 P.2d 879, 
36 Cal.2d 136. 

Both Drugs v. Johnson, 67 I*.2d 
1622, 13 Cal.Api7.2d 720. 

Ga.—Williams v. Hagsdale, 53 S.B. 
2d V 889, 206 Ga.: 274—Krasner v. 
Butledge, 49 S.B:^2d 864, 204 Ga. 

■ 380—^Brunswick Peninsular Corp. 
V. Daugharty, 47 S.B.2d 276, 203 
Ga. 464—Price V. State, 42 S.B:2d 
728, 202- Ga. 206, appeal transfer¬ 
red, see 46 S.B.2d 96, 76 Ga.App. 
106—Singleton V. State, 26 S.B.2d 
736, 196 Ga. 136. 

Ind.—State v. Clason, 12 N.B.2d 760, 
>213 Ind. 461, rehe^ing denied 13 
N.B.2d 307; 213 Ind. 461. 

Iowa.—State v. Talerlco, 290 N.W. 
660„ 227 Iowa>1316—Carroll v. City 
of Cedar Falls, 261 N.W. 662, 221 
loWa 277^ 

Kan.—In re Insurance' Tax Cases, 
161 P.2d 726, 160 Kan. 300, affirmed 
Prudential Ins. Co. - of America! v. 
Hobbs, 66 S.Ct. 1360, 328 U.S. 822, 
90. Ii.Bd. 1602, .ffltna Ins. Co. v. 
Hobbs, 66 S.Ct. 1360, 328 U:S. 822, 
90. l4.Bd. 1602, American Indem. 
Co.y, Hobbs, 66 S.Ct. 1361,^ 828 U.S. 
822, 90 L,.Ed..I602; «md Pacific Mut 
Life Ins. Co; v. Hobbs. 66 S.Ct 
1861,.828 U.a 322.. 90 Ii.Ed. 1602, | 
" • 1$ 26 ' ^ ' 


rehearing denied .®tna Ins. Co. ▼. 
Hobbs. 67 act. 27, 829 U.S. 819, 
91 lj.Ed. 697, and American Indem. 
Co. V. Hobbs. 67 S.Ct 27, 829 U.S. 
-819. 91 KEd. 697. 

La—^Bicks V. Close, 9 So.2d 684,‘201 
' La 242. 

Mass.—^Manning ▼. Metropolitan 

Dist Commission, 169 N.E. .910, 270 
Mass. 348. 

Mont.—State v. State Bank of Moore, 
4 P.2d 717. 90 Mont 639, 80 A.L.K. 
1494. 

Neb.—State v. Farmers’ Irr. i)ist, 

217 N.W. 607, 116 Neb. 373. 

Nev.—Caton v. Frank, 44 F.2d 621, 

56 Nev. 66. 

N.T.—^People on Inf. of Barker, v. 
Elkin,- 80 N.Y.S.2d 526. 196 Mlsc. 
188—Lewis V. Board of Education 
of City of New York, 285 N.Y.S. 
i64, 157 Mlsc. 620, modified on 
other grounds 286 N.Y.S. 174, 247 
App.Div. 106, reargument denied 
288 N.Y.S. 761, '247 App.Div. 873, 
appeal dismissed 12 N.E2d 172, 
276 N.Y. 490—People ex rel. Ti- 
paldo V. Morehead, 282 N.Y.S. 576, 
166 Misc. 622, reversed on other 
grounds 200 N.E. 799, 270 N.Y. 233, 
affirmed 56 S.Ct 918, 298 U.S. 587, 
80 L.Ed: 1347, 103 A.L.B. 1446, re¬ 
hearing denied’ 67 S.Ct. 4, 299 U.S. 
619, 81 L.Bd. 466—Dunham v. Ot- 
tinger, 217 N.Y.a 666 , 127 ^Misc. 
683, affirmed 164 N;E. 298, 243 N.T. 
423, error dismissed 48 S.Ct. 212, 
276 U.S. 692, 72 L.Bd. 721. 

N.D.—State v. Cromwell, 9 N.W.2d 
914, 72 N.D. 666. 

Okl.—Smith V. State, 287 P. 836, 47 
Okl.Cr. 184. 

Pa.—^Pennsylvania B. Co. v. Driscoll. 
198 A. 130, 330 Pa. 97—Common¬ 
wealth ex rel. Margiotti v. Sutton, 
193 A; 250, 327 Pa. 387. 

Tex—^Marathon Oil Co. v. Sadley, 
Clv.App., 107 S.W.2d 883, error dis¬ 
missed—Henry v. State, 260 S.W. 
190, 97 Tex.Cr. 67. 

Wash.—Great Northern By. Co. v. 

State. '267 P. 606, 147 Wash. 630. 
Abuse of power by state 

It must be shown ^at state has 
abused its power before acts of legis¬ 
lature will :be declared unconstitu¬ 
tional. 

Okl.—Wood V. State. 141 P.2d 309, 
77 Okl.Cr. 305. 

Azbitrary action clearly disclosed 
Every presumption must be indulg¬ 
ed in favor of exercise of legislative 
discretion, unless arbitrary action is 
clearly disclosed. 

Idaho.—^Bowe v. City of Pocatello, 

218 P.2d 696, 70 Idaho 343. 

Prohibition by state or federal Con¬ 
stitution 

N.D.—State ex rel. Mason vI Baker, 
288 N.W. 202, 69 N.D. 488—State ex 
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rel. Eckroth v. Borge, 283 N.W*. 
621, 69 N.D. 1. 

Public welfare 

. An act must be held valid unless 
something in constitution restraina 
legislature from saying that desig¬ 
nated course of conduct or policy ia 
for public welfare. 

Ark.—Kerr v. East Central Ark. Be-c 
gional Housing Authority, 187 S.W.. 
2d 189, 208 Ark. <626. 

4i7ja5 U.S.—Adkins V. Children’s. 
Hospital of District of Columbia, 
APP.D.C., 43 S.Ct. 894, 261 U.S. 526, 
67 L.Ed. 786, 24 A.L.R. 1238. 

Fisch V. General Motors Corp., G, 
A.Mich, 169 F.2d 266, certiorari de¬ 
nied 69 S.Ct. 405^ 336 U.S. 902, 98r 

L. Ed. 436, and Bateman v. Ford. 
Motor Co., 69 S.Ct. 406, 385 U.S;. 
902, 93 L.Ed. 486—^Mathews Con¬ 
veyor Co. V. Palmer-Bee Co., C.QA.. 
Mich., 136 F.2d 78—State of Cali¬ 
fornia V, Anglim, C.C.A.Cal., 129 F. 
2d 455, certiorari denied 63 S.Ct. 74, 
317 U.S. 669. 87 L.Bd. 637. 

La—^Merrett v. Bhreveport Municipal 
Fire and Police Civil Service Bd., 
App., 72 So.2d.519. 

Mich.—Thayer v. Michigan Dept ot 
-Agr.. 36 N.W.2d 360, 323 Mich. 
403—^Benson v. State, 26 N.W.2d 
112, 816 Mich. 68—^Johnson v. Figy, 
22 N.W.2d 893, 814 Mich. 648, 814. 
Mich. 632. 

Miss.—Coleman v. Trtmkline Gas Co.. 
61 So.2d 276, suggestion of error 
sustained 63 So.2d 73, 218 Miss., 
286, certiorari denied 74 S.Ct 41, 
846 U.S. 824, 98 L.Bd. 349. 

Mont.—Willett v. State Board of Ex¬ 
aminers, 116 P.2d 287, 112 Mont 
3i7.- 

Ohio.—City of Toledo v. Kbhlhofer,. 

122 N:E.2d 20, 96 Ohio App. 865. 
Wash.—^Unlon High School Dist No. 
1, Skagit County, v. Taxpayers of 
Union High School Dist. No. 1 of 
Skagit County, 172 P.2d 691, 26 
Wash.2d 1. 

47.30 Fla—State ex reL Badgett v. 
Lee, 22 So.2d 804, 166 Fla 291—A. 

M. Klemm & Son v. City of Winter 
Haven, 192 So. 652, 141 Fla 60, ap¬ 
peal dismissed 60 , S.Ct 810, 309 U. 
S. 638, 84 Xi.Ed. 993, rehearing de¬ 
nied 60 S.Ct 897, 810 U.S. 856, 84. 
L.Bd. 1420—State ex rel. Harring¬ 
ton V. City of Pompano, 188 So. 
610, 136 Fla 780. 

Mina—^Marckel Co. v. Zltzow, 15 N, 
W.2d 777, 218 Minn. 306. 

Pa—Guzzy v. Volpe Coal Co., Com. 
PI., 84 Luz.Leg.Beg. 288, affirmed 
19 A.2d 647, 144 PaSuper. 347. 
Tenn.—^Bricker v. Sims, 269 S.W.2d 
661, 196 Tenn. 861. 

Piuai decisiou of courts 
An act of the legislature must .be 
respected aud obeyed, until it is de-. 
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:ompetent tribunal.** The presumption of consti- ter.**-' There' is ,00 presumption a^inst validity or 
utionality applies to procedural requirements in the constitutionality ;**-i® eivery act of a legally con- 
inactment of laws as well as to the subject mat- 


glared unconstitutional by a. final -de¬ 
cision of the courts. 

L,a.—Wall V. Close, 10 So.2d 779, 201 
La. 986. 

State statntesi like federal ones, 

ire entitled to the presumption of 
constltutionaJity until their invalid¬ 
ity is Judicially declared. 

—^Davies Warehouse Co. . v. 

. Bowles, Bin.App., 64 S.Ct 474,^ 821 
U.S. 144, 88 L.Bd. 636. 

Attack in. nuumer preeosibed by law 
An act of the legislature is pre¬ 
sumed to be valid until it Is held in¬ 
valid by a court when attacked in 
that court in a rnsLoner prescribed by 
law. 

—^Williams v. O’Connor, 64 SJS.2d 
890, 208 Ga. 39. 

laialsterlal oAoexs must' presmne 
and treat statutes asi constitutional 
and legal Until their unconstitutlon- 
ality or Illegality has been Judicially 
established. 

Pla.—White V. Crandon, 156 So. 308, 
116 Fla. 162. 

Afitxmative holding not x^uifed'for 
eonstltationallty 

The constitutionality of an act is 
not dependent on an affirmative hold¬ 
ing to that effect by a cou,rt‘ ' j 
lowcL —^Knorr v. Beardsley,' 38 N.W. 

M 236, 240 Iowa 828.. 

Zkegal conseansnoes of , jiidioiflI ao- 

: 

The presumptive validity of a stat¬ 
ute is notice to all that, although 
prima facie, or presumptively, valid, 
its validity is subj^t to appropriate 
Judicial action, and the resulting .le¬ 
gal consequences are binding on all 
according to the law tha.t may he ap¬ 
plicable to, different parties under the 
facts in each casa 

FUu—A. M. .Klexhm A Son v. City 
.of.-Winter Haven,..i92 So. 652, 141 
Fla. *60, appeal' dismissed 60 S.Ct 
810, 309 XJ.S. 688, 84 L.Bd. 993, re- 
. hearing denied 60 S.Ct. 897,- 810 
H.S. 656, 84 L.Ed. 1420. 

Vague state oxlmiaal sta^te 

The supreme court goe^ fAr to up¬ 
hold state statutes .that dela with 
offenses, difficult to define., when they 
are not ehtwined with Ui^tatioiis on 
free expression, and only. a definite 
conviction by a inajorlty of IJ^e court 
tl^t convicUpn of crime violates the 
Fbut^eenth Amendment Justifies, re^ 
versal of' conviction on groirnd that 
state, statute is tOo vague. ^ ' 

XT.S.—Winters v. People of State of 
N*. T., NT.^.,' 68 act. 6.65, 8^3 U.S. 
607, 92'Ii.Ed;-840/ , , 

48. U.S.—Woner v. .Xe^it^, .D.C.CaA, 
18 F.Supp. 45,.apbeals^dismissed» C. 
CA., 80 P.2d 1,028. ^ \ _ 

Cal.—Ventura County Harbor Disi v. 


Board of Sup’rs of Ventura Coun¬ 
ty, 296 P. 6, 211 Cal. 271. 

Shalz V. Union School Dlst., 187, 
P.2d 762, 58 CalApp.2d . 699. 

Conn.—^Rindge v. Holbrook,. 149 A. 

281, 111 Conn. 72. j 

Fla—^HSvans v. Hillsbnrough County, 
186 So. 193, 186 Fla. 471—City of 
Sebring v. Wolf, 141 So, 736, 105 
Pla 616. . 

Ga.—Hall v. Kelly, 7 S.B.2d 290. 61 
GaApp. 694. 

Ind.—^Ellwanger v. Stc^te, .180 -N.B. 
287, 208 Ind. 307. ‘ . 

Bvans V. Watt, 168 hT-B. 88, 90 
, Ind.App. 87. 

La-^uillory v, Jones, 1 So. 2d >65, 
197.1ia 165. . \ . 

N.T.—Mellman v. Metropolitan. Jp.ck-. 
ey Club, 89 N.T.S.2d ^4,: .195 Misc. 
121—Qarcia v. Pan American Air¬ 
ways, 50 l^.T.S.2d 260, 183 .M1SC. 
268. affirmed- 65 ]Sr.T.S.2d Wi. 269 
App.Div. 287, affirmed .67 N.B.2d. 
267, 295 N.Y. 8.52, motion denied>68 
N.E.2d 69, 296 N.T..-981, certiorari 
denied 67 S.Ct. 79/:329 U.S. 741, 
91 L.Bd. 040. : 

IT.D.—State , ex ret Johnson v.' Ba^ 

. ker, 21 N.W.2d 865, 74 N.D. 244. 
OkL—^Board of Com’rs of I^ottawa- 
tomie. County v. A. Cs Davis & 
Sons, 86 P.2d 782, 184 Okh 264. 
Or.—Wann Springs Irr, Dist. v, Hol- 
. man. 29 P.2d 825, 146 Or. 110— 
Kelley V. Meyers^ 263 P. 90S, 124 
Or. 322. 56 JLliR. 661. 

Pa —QvLZzy v. Volpe CoaJ Co., Com. 

- Pk, 84 Xuz.Lieg.Beg. 28$, affirmed 
19 A.2d 647, 144 PaSuper. $47. . 
Tenn-* 7 -State for Use and Benefit of 
Lawrence County v. Hobbs^ 250^ S. 
,W.2d 649;. 194. Tenn. 823. 

Va—Almond v. Gilmer, 61 S.B.2d 
. 272,/.18.8 Va 822, , 

W.Va-rlii, re H^cock;,County Fed¬ 
eral Savings & Loan Ass'n, 26 
S.B.2d'^643, 125 ,W.ya, 426. 

Wis.—r<9oxptui Jails SeouijLdipa dted 
In State V. Stehlek. 56 lT.W.2d 614, 
61*6, 262 Wia 642.. .. .. 

What courts may determine consti¬ 
tutionality see supra 5 98, 

Fresuziipllon. as role of interpret^, 
tlon 

The pfesuffipticn'is purely a rule 
of statutory Interpretation, properly 
usable by courts under certain , drr 
cumstances in determining meaning 
and interpretation, of statutes, and .it 
cannot-be relied o.n after statute in¬ 
volved is foimd unconstitutional by 
court: of. competent .Jurisdiction./ * . 
Wash.—Sjtajte ex reL Bvans; Broth¬ 
erhood of Friends, 247 P.2d 787, 4^, 
WashlSd 787. • = - 

Preswuptlon , against oonstitukoiu 

/./'affity _• \ 

<1) Federal district court would 
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assmne that statute was constitu¬ 
tional until-the -supreme > court In a 
pending case had niled to the con¬ 
trary. 

U.S.—Fleming v. Tidewater Optical 
Co., D.C.Va., 86 F.Supp. 1016^ 

(2> After supreme court has spo¬ 
ken, and found that; statute is unconr 
stltutional, presumption should be 
against constitutionality., 

D.C.—^Henderson y. B . St. Theatre 
Corp., Mun.App., 63 . A.2ds 649. 
SnpEsme Judtoial 6oiir6 sitAng as law 
cooxt 

It is the custom for courts to ac¬ 
cept the presumption that a law is 
constitution^,, unless. tha. supreme 
Judic^ court, .sitting as a law court, 
has V determined otherwise.. 

MeJ—In re Opinion of the Justices, 
88 A.2d 213, 147 Ma 26. . 

48.6 Wyo.~^tate ex reL Board of 
Com'rs of Laramie County v. 

■ Wright, 168 P.2d 190. 

Presumption of constitutionality of 
- statutes as far as rentes to their 
form and mode of enactment see 
Statutes S 82. 

48,10. U. S.—Morrison ▼. Pettigrew, 
y D.aN.T., 14 F.2d 453. 

Consumer Mail Order Ass’n of 
America v. McGo^ath, D.C.D.D., 94 
F.Supp. 706, affirmed. 71 S.Ct. 600, 
840 U.S.. 925, 96 L.Bd. 668,. re¬ 
hearing denied 71 S.Ct. 611, 841 U. 
S. . 9.06, 95 L,Bd. 1^844—Kronberg 
V. White, D.aCal., .84 F.Supp. 892. 
affirmed, Kronberg v. Hale, 180. F. 

. 2d 128, reargument dented 181'F.2d 
767, certiorari denied 70 S.Gt: SSL 
. 339 U.S. 969, 94 L.Bd. X877-:.WUe- 
mon y. Brown,- D.C.Tex., 61 F. 
Supp. 978, reversed on other 
. grounds Brown v. Wllemon, 139 
; F.2d. 780, certiorari, denied Wilemon 
Vi Bowles* 64 S^Ct. .1151, 822 U.S. 
. 748, 88 L.Bd,-. 1679—Blake v. Par¬ 
amount Pictures, D.C.CaL,. 22 F. 
Supp. 249. V 

Ala.—^McGraney v. City of Leeds, 1 
So.2d 894, 241 Ala. 198. 

Ceil.—McKay Jewelers v, Bowron, 122 
P.2d 648, 19 .CaL2d 695, 189. A.X 
R. 1188. .. 

Colo.—^Peopla V. • Texas Co., • 275' P. 

896i 86 ,Colo. 289. - ' 

Fla—State ex reL Lawson.v. Wood¬ 
ruff, 184; Sow ^,.rl84 Fla 487. ' 
IlL—People ex -reL’ Xindheimer v. 

^weitzer^ 16. :17.B.2d Sn, 869 IlL 
: Z55.. ' • . r-. 

Ipwa—^EhoiTiy,. Beardsley, 88 N.W. 
.2d 286,' 240 ;.IC!wa 828—Miller. v. 
: Schuster, 289: JLW. 702. 227 lowa 
lOOe^Pi^t., V/' Whitney Loan * & 
Trust Co,. .261 N.W. . 874. 219 Iowa 
. :1281rTState v. Manning, :269 N.W. 
213,. 220^rlowa 626-:>*Tusha . v,.;Bb!er* 
hart, 26<6 N.W. 740. 2jlS Iowa 1066 
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stituted body is prima faqie constitutional.'^S.is 
With respect fb the presumption of constitutionality, 
the salme, rule applies to statutes passed by the legis- - 
lature as to ordinances of a city govemment^^-^a 

The presumption of constitutionality is raised by 
the mere fact pf the enactment of the statute by^the 
legislature,^^, and it extends to everything in the act 
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and on which it is based.50 Statutes ai^e to be pre¬ 
sumed valid where, their validity is not attacked®®*^ 
or questioned.® ! . 

The pa.rty attacking ttici' statute has the burden of 
overcoming the presumption,and of Showing, 
proving, or establishing that the statute is invalid 
or unconstitutionaL®2 . The party having the burden 


•^Board of Supers of Pottawat¬ 
tamie County V. Board of Supers of 
Harrison County, 241 N.W.. 14, 214 
Iowa 655, motion denied Board of 
Sup’ra of Biarrison County- v. 
Board of Supers of Pottawattamie 
County, 5^ S.Ct. 47, 289 U.S. 708, 77 
3Li.Bd. 1464, and dismissed Board of 
Sup*rs of Harrison County,. Iowa 
V. Board of Sup'rs of Pottawat¬ 
tamie Cotmty, Iowa, f54i S.Ct 125, 
290 U.a, 596, 78 rKBd. 623, 

Ky.—Rhoads v.. Miller, 182 S.W.2d 
248, 298 Ky, 846* 

Mich.—Doyle v.;* Election Commission 
of- City of Detroit 248 N,W.. 220, 
261 Mich, 646. . ; 

Va—Gloucester ReaJty.i Corporation 
V. Guterle» ,80 B.E.2d 886^ 182 Veu 
889.. • . u 

Plante v, State i Board of 
PuhUc Roads. 181 A. 641, 4.7 R.I. 
258. 

0*01312 jmioitatloBi of geiieral aminhly 
Ky.—Rhoads v. MlUer, 182 S.W.2d 
248, 298 Ky. 846. . . , 

4805 FlaTT-A. M. EUemm.& Son v. 

. City of Winter Haven, 192 So. 652, 
141 Fla; 60, appeal dismissed 60 
S.Ct 810, 809 U.S. 638, 84 L.Ed. 
998, rehe^ng denied €0 S.Ct 897, 
310 U.a 666. 84 D.Ed. 1420. •. 
Ohio.—City of Miamlsburg v.- Clay- 
man, App., .87 lTJB12d 94. ' 

48. aa UwS.—Tower Realty v. City of 
Bast Detroit CA-Mich., 196 F.2d 
710. ' ' • • 

Presumption and burden of proof as; 
to constitutionality of ordinances 
see Municipal Corporations § 208 a 

49. U.S.—^Mount Tivy Winery v. 
Lewla D.C.Cal., 42 F.Supp. 686, af¬ 
firmed, C.CJL, 134 F.2d 120-^ru 
pus Jnxla quoted ‘Jn. Paremlno 
Lumber Co. v. Marshall, D.C,Wash,, 
27 F.Supp. 823, ’ 824, affirmed 60 S. 
Ct. 600, 899-U.S; 870, 84 L.Bd. 814. 

La-^to Carter, 116 So. 491, 165 

^La 1012. - 

> Southern Coal Co. V, R. & P. 
Const Co., 188 So. 49^1, 1$ LaApp. 
218. 

Mont—«tate V. K:easter,^'268 P. 887, 
82^ Mont 186. ■ -- 

12 O.J. p 791 note 19. 

ViUlffity a4Bmed py wiaotmant 
The legisTatlve branch‘‘of. the gov¬ 
ernment *by en^ting legislation. Has 
affirmed "^its- vatii^hty,^ and sticH de¬ 
termination must be given great 
weight; . .r; . .1 ' 

U.S,-r-Adkhi8. .T. Children's Hospital 
of the District of Columbia, App. 


D. C., 48 S.Ct 394, 261 U.S. 525, 67 
. L.Bd. 785. 24 A.L.R.. 1238. ■ 

Xieglslative x^wer 

In passing on constitutionality of 
a statute, presumption is that' the 
legislature had the power to enact It. 
Or.—Christian V. La Borge, 242 P.2d 
. 797, 194'Or. 450. ‘ ' 

Passage of act at regolar or. spooial 
sesstoh *. 

Every presumption will- he 
m^e ;ln favor of regularity of leg¬ 
islature’s action. in extraordinary 
sessiona^ 

Ark.—McCtaToll v. Clyde. Collins 
Liquors, 132 S.W.2d 19, 198 Ark. 
896. ' 

(2^ The same presumptions ,ln fa¬ 
vor of- the constitutionality of an act 
pissed , i^t. regular .session apply., to 
acts passed at a special session. ; 
Cal.—Martin v. Riley, 123 P.2d 488, 
20 Cal.2d 28 . . .. 

SO^ S.C.—Powell V. Hargrove,^ 184 S. 

E. 880, 136 Sl<3. 846-rChaprri^ y. 
Greenville Chamber of Commerce, 
120' S:E; 584, 127 S.C. 178. 

12 C’J. p 791 not6 i-9. [d]. ‘ ‘ 

.'V’aUdity. liL all provisions is pa^snm,. 

• ed , . , - ■ 

Colo.—Cettman v. Board of Com’rs of 
Morgan' County, 221 P.2d 383^ i22 
.polo: 185.; ; ' . 

60.5 Conn,—Waterbury Sav. Bank 
v. -Dahaher, 20 .A2d 455, 12k Cohn. 
78. '* • 

Ga.—Hogg V. City Of Rome, 6 S.EL2d 
48, 189 Ga; 298. ^ " “ 

Cox v; Bohaimon, '71. S.E.2d .440, 
86 Ga.App. 236. 

E'o .attkok in court below,. 

Ga.—Wniiams. v. p’Connbr, 64'SJB12d 
, 890, 208 Ga.*89.; . ! 

60.10 Md;~^Mazer'V. State, *18’A2d 
217; 179 Md; 298.-; ; * - 

51* U.S.-^^wrence v, * State * 
Commissioh of Mississippi, Miss., 
52 S.Ct'55‘6, 286 U.S; 276, 76 L.-Ed. 
1102, 87 A.L.R; 874. ^ ’ 

■ Spauldlhg v.= Douglas' Airci*aft 
Co., D.CCal., ‘60 -F.Supp. 985, af¬ 
firmed, C.C.A.,; t54 P.2d.4i9. - 
(^al^Didbin' V. Sujerfor Court in‘and 
. for Lbs Angeles County, 231 P.2d 
809; 87 Cal.2d:345, .24 A.L.R:2d 86A 
^Torao :^akahashl ,?v.’ Fish -and 
Game Commission, 185 R2d 805, 80 
.CaL2d./ 719i reversed on .other 
' grounds 68. B;Gt..:il88, ;834 U.S.. 410, 

’ 92 L.iBd. 1478..^ - r'’i h f• - 5; 

mp 


Denny v. Watson, 250 P.2d 692, 
114 Cal.App. 2d 491, appeal dismiss¬ 
ed 74 S.Ct. 51, 346 U.S. 803, 98 L. 

' Ed. 834—Pbople v. Gordon, 144 P.2d 
662, 62: CaI.App.2d 268. 

Fla.—^Ball V. Branch, 16 So, 2d 624, 

. 164Fia;67. ' 

Ill.—Department of Revenue v. War¬ 
ren Petroleum Corp., 119 N.E.2d 
216. 2 I11.2d 483. 

Ind.—Hanley V. State. 123 N.E.2d 
’ 452. . ' 

Iowa.—KhoiT V. Beardsley, 88 H.W. 

• 2d 236, 240 Iowa 828—^Keefher v. 
Porter, 293 IT.W. 501. 228 Iowa 844. 

La.—^Interstaie Oil Pipe Line Co. v. 

Guflbeau, 46 S'o:2d 118, 217 La, 160. 
Me.—Verreault v. City of Lewiston, 
104 iA.2d 588. 

Massi-^WHght' V. City of Peabody, 
118 HJB.fd 68. 881 Masa 161; 
Mlch.-^Pebple‘ V. Piaseckl, 52 N.W. 

2d 626, 338 Mich. 122. 

Minn.—Lyons v. City of Minneapolis, 
68 K.W.2d 585. ‘ 

K.J:—Jamouneau v. Hamer, 109 A. 
26 640, 16'N.X 500. 

KT.-^Harman v. Board of Ed. of 
- City of New York, 88 N,B,2d 351, 
800 N.Y. ?21, motion denied 90 N. 
B.2d 497, 800 N.Y. 644. 

N.C.—^Maxwell v. Kent-Coffey Mfg. 

. Co., .168.’S.B. 397, 204 N.C. 865, 90 
. A.LR, 476> affirmed Kent-Coffiee 
Mfg- Co. V. Mcucwell, 54 S.Ct. 437, 

; .291 U-S. 642, 78 L.Ed. 1040. ' 
iPa.—rLoomis iv. Board . of Ed. of 
School Dist,. of Philadelphia, 103 
A,2d 769, 876 Pa, 428. . . 

S.C.—Caldwell V. . McMillan, 77 S.E. 

. 2d 798, 224 S.C. 160. 

Wash.-^ruen v. Tax Commission, 
211 P.2d..e51. .85 Wash.2d 1. 
Wis.—i[n he Adoption of Morrison, 66 
■ N.W.2d.'782, 267 Wls. 625—State 
•v.‘SteHlek, 66 N.W.2d 614, 262 Wis. 

. 642—A. B;'C. Auto Sales v. Marcus, 
88 N*W.2d 708, 266 Wis. 325. 

Heavy bcu^eu. . ' . 

Phi-^ahloSky v.'* Messner, 92 A; 2d 
. .All,.878^Pa: 47. 

6& U^S>^Maddeh V. Commonwealth 
of Kentucky, Ky., 60 S.Ct. ;406, 309 
.U.S..’88, 84 L.Bd. :690, 126 A.L.R. 
1888--^Heivering v. Davis, Mais., 

* 57 SJQt,^ 904, 301 U:S. 619, 672, 81 
LuBd. 1807, 109 A.L.R. 1319-^Town- 
'Send V;. Yeomans. Gcu, 57 S.Ct. 842, 

' 801.U;S* 441. 81 L.Ed. 1210—Stock- 
’ *holders..bf Peoples Banking Co. ‘Of 
'' Smlthsburg, ‘Md, . .v. . Sterling,: Md., 
.;67 S.Ct.. 886,;v800.U.S* 176, 81 LiEd. 
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596—Norfolk: & W« Ry. Co. v. State 
of North Carolina ex rel. Maxwell, 
N.a, 56 S.Ct 625, 297 U.S. 682, 80 
li.Bd. 977—Metropolitan Casualty 
Ins. Co. of New York v. Brownell, 
Ind., 55 S.Ct. 538, 294 U.S. 580, 79 
Ii-Sd. 1070, rehearing denied 55 S. 
Ct. 647. 295 U.S. 767. 79 L..Ed. 
1708—Concordia Fire Ins, Co. v. 
People of State of Illinois, 54 S. 
Ct. 830, 292 U.S. 535, 78 L..Ed. 1411 
—Williams v. Mayor and City 
Council of Baltimore, Md., 53 S.Ct. 
431, 289 U.S. 36, 77 L.Bd. 1015— 
'Detroit International Bridge Co. v. 
Corporation Tax Appeal Board of 
Michigan, Mich., 53 S.Ct. 187, 287 

U. S. 295, 77 DEd. 314-rOregg Dye¬ 
ing Co. V. Query, S.C., 52 S.Ct. 631, 
286 U.S. 472, 76 KEd. 1232, 84 A. 
I 4 .R. 881—^Lawrence v. State Tax 
Commission of Mississippi, Miss., 
52 S.Ct 656. 286 U.S. 276. 76 KEd. 
1102, 87 AD.R. 374—^Boston 4b M.- 

R. R. V. Armburg, Mass., 52 S.Ct. 
336, 285 U.S. 234, 76 DEd. 729— 
Toombs V. Citizens* Bank of 
Waynesboro, 60 S.Ct. 434, 281 U. 

S. 643, 74 L.Ed. 1088—Corporation 
Commission of Oklahoma v. Lowe, 
OkL. 60 S.Ct 897. 281 U.S. 431. 74 
L.Ed. 946—^^tna Ins. Co. v. Hyde, ! 
Mo.. 48 S.Ct. 174, 275 U.S. 440, 72 
L.Ed. 357—Weaver v. Palmer Broa 
Co.. Pa, 46 S.Ct 820. 270 U.S. 402, 
70 L.Ed. 654—Arizona Copper Co. 

V. Hammer, Ariz., 39 S.Ct 553, 250 
U.S. 400, 63 L.Bd. 1068, 6 A.L.R. 
1537, motion denied Arizona Copper 
Co. V. Hammer, 40 S.Ct. 12—^Mid¬ 
dleton V. Texas Power 4b Light 
Co., Tex.,. 39 S.Ct 227, 249 U.S. 
162. 63 L.Bd. 627. 

Heitsch y. Eavanagh, CJLMich., 
200 P.2d 173, certiorari denied 73 

S. Ct. 829, 346 U.S. 939, 97 L.Bd. 
1365—Pisch V. Oeneral Motors 
Corp., C.AMlch., 169 F.2d 266, cer¬ 
tiorari denied 69 S.Ct 405, 835 U.S. 
902, 93 li.Ed. 436 and Bateman v. 
Ford Motor Co., 69 S.Ct 405, 835 
U.S. 902, 93 L.Bd. 436—City and 
County of San Francisco v. Market 
Street Ry. Co., O.C.ACaL, 98 F.2d 
628, certiorari denied Market Street 
Ry. Co. V. City and County of San 
Francisco, 59 S.Ct 367, 805 U.S. 
657, 83 L.Ed. 426, rehearing denied 
69 S,Ct 460, 306 U.S. .667, 83 L.Bd. 
1062—National Labor Relations 
Board V. American Potash 8t Chem¬ 
ical Corporation, CXJ.A.9, 98 F.2d 
488, certiorari denied 59 .S.Ct 682, 
306 U.S. 643, 88 L-Ed. 1048—City 
of Louisville v. Babb, C.C.AInd.,' 
76 F.2d ,162, certiorari denied !Babb 

T. City of Louisville. 65 S.Ct 650, 
295 U.S. 738, .79 L.Ed. 1636—City 
of Allegan,. Mich., v« Consinners* 
Power Co., C.CAMMich., .71 F.2d 477, 
certiorari denied. Consumers* Pow¬ 
er Co. *v< City of Allegan, 65 S.Ct 
100, 298 U.S. 586, 79 L.Bd. 681- 
Corpus Juris a.uoted ba. Eewanee 
Oil 4b Gkia Co, V.: Mosshamer, C.C. 


' A.Okl., 58 F.2d 711, 712—Prouty 
V. Coyne, D.C.SJ>., 56 P.2a 289, re¬ 
velled on other grounds Coyne v. 
Pnouty, 53 S.Ct 668 . 289 U.S. 704. 
77 L.Bd. 1461—Champlin Refining 
Co. V. Corporation Commission of 
State of Oklahoma D.COkl., 51 F. 
2d 823, modified on other grounds 
62 S.Ct 659, 286 U.S. 210, 76 L.Ed. 
1062, 86 A.L.R. 403—Garysburg 

Mfg. Co. V. Pender County, D.C. 
N.C.. 42 F.2d 600. 

Miller V. Howe Sound Min. Co., 
D.C.Wash., 77 F.Supp. 640—Frazier 
V, Goddard, D.C.Okl., 63 F.Supp. 
696—^Mount Tlvy Winery v. Lewis, 
D.C.Cal., 42 F.Supp. 630, afilrmed 
C.C.A, 134 F.2d 120—Oocepos Jcu^ 
dtioted in Paraxnino Lumber Co. y. 
Marshall, D.C.Wash., 27 F.Supp. 
823, 824. afiirmed 60 S.Ct 600, 309 

U. S. 370, 84 L.Ed. 814—Henderson 

V. Terrell, D.C.Tex., 24 F.Supp. 147 
—^Lisichln v. Andrews, D.CLN.T., 23 
F.Supp. 667—S. H. Kress 4b Co. v. 
Johnson, D.C.C 0 I 0 ., 16 F.Supp. 6 , af¬ 
firmed 67 S.Ct 49, 299 U.S. 611,. 811 
L.Ed. 378, rehearing denied 57 S.Ct. 
229, 299 U.S. 623, 81 L.Ed. 458—Pre¬ 
cision Castings Co. v. Boland, D.C. 
N.Y., 13 F.Supp. 877, affirmed, C.C. 
A., 85 F.2d 15—Corpus Juris quoted 
la In re Cole, D.COhio, 13 F.Supp. 
283, 285—Stewart Dry Gk>ods Co. v. 
Lewis, D.C.Ky., 8 F.Supp. 896, re¬ 
versed on other grounds ,66 S.Ot 
525, 294 U.S. 556, 79 L.Ed. 1054, re¬ 
hearing denied 65’ S.Ct. 652, 295 U. 
S. 768, 79 L.Ed. 1709, Levy v. Lew¬ 
is, 55 S.Ct 662, 295 U.S. 768, 79 L, 
Ed. 1709,. J. C. Penney Co. v. Lew¬ 
is, 55 S.Ct 662, 296 U.S. 768, 79 L. 
Ed. 1709, and Kroger Grocery 4b 
Baking Co. v. Lewia 55 S.Ct 652, 
295 U.S. 768, 79 L.Bd. 1709—Stew¬ 
art Dry Goods Co. v. Lewis, D.C. 
Ky., 7 F.Supp. 438. 

Ala—^Klein v. Jefferson County 

Building 4b Loan Ass*n, 196 So. .59|3, 
239 Ala. 460—State ex rel. Fowler 
V. Stone, 186 So. 404, 237 Ala 78— 
Frazier v. State Tax Commission, 
176 So. 402, 234 Ala 363, 110 A.L. 
R. 1479—^Ex parte Ashton, 165 So. 
778, 231 Ala 497, 104 A.L.R. 54— 
Jefferson County v. Busby, 148 So. 
411, 226 Ala 293, answer conforih- 
ed to 148 So. 416, 25 AlaApp. 449 
—State V. Atlantic Coast Line R. 
Co., 144 So. 811,* 225 Ala 648— 
Randle v.^ Winona Coal Co., 89- 80 . 
790, 260 Ala 264, -19 A.L.R,. 118— 
Den,son v. Alabama Fuel 4b Iron 
Co., 78 So. 625,. 198 Ala 383. 

' Stone V. State, 89 .So. 304, 18 Ala 
App. t64r--Western Union Tele¬ 
graph. Co, V.- Cityr.of Decatur, 81. So. 
199, 16 AlaApp. 679, certiorari de- 
; nied 'Sl So.. 205, 202 Ala 593. 
Ariz.-rState'V.- Double : Seven Corp., 
219 P.2d 776, 70 Ariz. 287, 19 A.L. 
R.2d .1007—^Americau Federation of 
Labor y. American Sash & Door 
. Co., 189 P.2d 912, , 6 T Ariz.. 20, af¬ 
firmed 69 S.Ct 258, 260, 335 U.S. 

404 


16 C.J.S. 

53^ 93 I,.Ed. 222, 6 A.L.:^2d 481— 
Bo^d of Regents of University of 
Arizona v. Sullivan, 42 P.2d 619, 
45 Ariz. 246—Herndon v. Ham¬ 
mons, ’262 P. 620, 83 Ariz. 88. 

Cal.—Serve Yourself Gasoline Sta¬ 
tions Ass*n V. Brock, 249 P’2d' 645, 
39 Cal. 2d 8.13, appeal dismissed 
73 S.Ct. 1130, 846 U.S. 980, 97 L. 
Ed. 1394—^B1 Dorado Oil Works v. 
McColgan, 215 P.2d 4. 84 Cal.2d 781, 
appeal dismissed 71 S.Ct. 52, 340 

U. S. 801, 95 L.Ed« 589, rehearing 
I denied 71 S.Ct 198, 340 U.S. 885, 

95 L.Ed. 642. 

Cal.—Avoset, Inc., v. Brock, App., 
178 P.2d 56, rehearing denied 179 
P.2d 4—Pacific Fniit Express Co. 

V. McColgan, 153 P.2d 607, 67 Cal. 

App.2d 93. i 

Colo,—^Baichus V. People, 238 P.2d 
835, 124 Colo. 454, appeal dismiss¬ 
ed 72 S.Ct 662, 842 U.S. 938, 96 
L.Ed. 698—Gettman v. Board of 
Com*rs of Morgan County, 221 P. 
2d 363, 122 Colo. 185—Rlnn v. Bed¬ 
ford, 84 P.2d 327. 102 Colo. 476— 
Allen V. Bailey, 14 Pl2d 1087, 91 
Colo. 260—Freeman v. Bover Bros., 
261 P. 864> 82 Colo.- 509, 65 A.L.R. 
1286—Western Transp. Co. v. Peo¬ 
ple. 261 P. 1, 82 Colo. 466—Milheim 
V. Moffat Tunnel Improvement 
Dist, 211 P. 649, 72 Colo. 268. 
Del.—Philadelphia, B.. 6b W. R. Co. v. 
Mayor and Council of Wilmington; 
57 A.2d 769, 80 Del.Ch. 218. 

D.C.'—Proctor & Gamble Co. v. Coe, 

96 P.2d 618, 68 App.D.C. 246. cer¬ 
tiorari denied 59 S.Ct 65, 805 U.S. 
604, 83 L.Ed. 384. 

U. S. v. Bryan, D.C., 72 F.Supp. 
68, affirmed Barsky v. U. S., 167 F, 
2d 241, 88 ’U.S.App.D.C. 127, cer- 
tlorari denied-68 S.Ct 1511, 334 U. 
S. 843, 92 LEd. 1767, rehearing de¬ 
nied 70 S.Ct 1001, 33.9 U.S. 971, 94 
L.Bd. 1379. 

Fla.—^Boynton v. State, 64 So.2d 636 
—^Ball V. Branch, 16 So.2d 524, 154 
Fla. 67—^Mayo v. Texas Co., 188 So. 
206, 137 Fla, 2X8—Cooper v. Rob¬ 
bins, 186 So. 800, 136 Fla. 364— 

. State ex rel. Lawson v. Woodruff, 
184 So. 81, 134 Fla. 437—State ex 
reL Landis v. Prevatt, 148 So. 678, 
110 Fla. 297—Spencer v. Hunt 147 
So. 282, 109 FlflU 248-^tate ex rel. 
Davis V. Roae, 1^2 So. 22.5, 97 Fla 
710—Tibbetts v. Olson, 108 So. 
.'679,. 9.1 Fla 824—^Boar<k jOf .Com’rs 
of Everglades Drainage Dist v. 
Forbes Pioneer Boat Line, 83 So. 
199, 80.Fla-^252, reversed on other, 
grounds Forbes Pioneer Boat Line 
V. Board of Com*rs of Everglades 
Drainage , Diet, 42 - S.Ct 326, 268 
U.S. 838, "66 L.Ed. 647—Ne^sel. V 
Moran, 85 So.'.3^6, 80 .Fli^ 98. 

Ga^—^Bohannon Dunoan, 196 S.E* 

, 897, 1815. 840.* . 

Hawaii.—^In re Yerian, 85 lEIawaii 
855r-r4Bishop V. Mahiko» 35 Hawaii ‘ 
608. , 



16 aj.s. 

Ill.—jahnson v. Halpln, 108 N.E.Sd 
4^9, 413 Ill. 2&7, certiorari denied 
73 act 781, 345 XJ.S. 928, 97 L.Ea. 
1856—City of West Frankfort v. 
Industrial Commission, 94 N,B.2d 

413, 406 Ill. 462—Sommers v. Pat¬ 
ton, 78 N.Bl.2d 318, 399 Ill. 640— 
Punke V. Village of Elliott, 5 N. 
E.2d 389, 364 Ill. 604—^Boshulzen 
Y. Thompson & Taylor Co., 195 K 
E. 626, 360 Ill. 160—Reif v. Bar¬ 
rett 188 N.E. 889, 855 IlL 104—Peo¬ 
ple V. Linde, 173 N.B. 861, 841 Ill. 
269, 72 A.L.R. 997—^People vl Saltis, 

160 N.E. 86. 328 Ill. 494, appeal 
dismissed Saltis v. People of State 
of Illinois, 48 S.Ot '530, 277 U.S. 
675, 72 L.Bd. 996—Weksler v. Col¬ 
lins, 147 N.B. 797, 317 Ill. 132, er¬ 
ror dismissed 47 S.Ct 449. 278 U. 
S. 779, 71 L.Bd. 888—Bagdonas v. 
Liberty Land & Investment Co., 
140 N.E. 49, 309 Ill. 103. 

Ind.—Walflh v. Seller; 180 N.B. 61. 
207 Ind. 82, rehearing denied 191 
N.B. 334, 207 Ind. 82—Weisen- 
berger v. State. 175 N.E. 238, 202 
Ind. 424—State v. :Morris, 166 N. 
R 198, 199 Ind. 78. 

Iowa.—Coxpoii Jhxla Seomidimi cited 
in Thomas v. State, 44 K.W.2d 410, 

414, 241 Iowa 1072—^Enorr r. 
Beardsley, 38 N.W.2d 288, 240 Iowa 
328—Keefner v. Porter, 293 N.W. 
601, 228 Iowa 844—Craven v. Bier¬ 
ping, 269 N.W. 801—Tusha v. Eber- 
hart 256 Iir..W. 740, 218 Iowa 10-65 
—Board of Sup’rs of Pottawatta¬ 
mie County V. Board of Sup'rs of 
Harrison County, 241 N.W. 14, 214 
Iowa 656, motion denied Board of 
Sup’rs of HfiOTison County v. Board 
of Supers of Pottawattamie County, 
64 S.Ct. 47, 289 u:8: 70S, 77 L,Ed. 
1464, and app^ dismissed Board 
of Supers of Harrison County, loWa 
V. Board of Supers of Pottawatta¬ 
mie County, Iowa, 64 S.Ct. 12$, 290 
U.S. 696, 78 L.Bd. 523—Loftus v. 
Department of 'Agriculture of 
Iowa, 232 N.W. 412, 211 Iowa 666, 
appeal dismissed 51 S.Ct 847, 283 
U.S. 809, 75 L.Bd. 1427. 

Kan.—^Board of Com*rs of Sedgwick 
County V. Robb, 199 P.2d 630, 166 
Kan, '122, ’'lib^pcal dismissed Big 
Slough Drainage Dist of Sedgwick 
County, Kan. v. Board of County 
Com’rs of Sedgwick County, Kan., 
69 S.Ct 893, 836 U.S. 967, 93 L-Ed. 
1110—^In re Insurance Tax Cases, 

161 P.2d 726, 160 Kan. 300, affirmed 
Prudential Ins. Co. of ^ America v. 
Hobbs, ,65 S.Ct 1860, 828 U.S. 822, 
90 L.Ed. 1602, Aetna Ins. Co. v. 
Hobbs, 66 S.Ct 1360. 328 .U.S. 822, 
90 L.E^ 1602, American Indem. 
Co. V. Hobbs,, 66 S.Ct 1361, 828 U., 
S.'822,-90 L.Ed. 1602^-and Pacific 
Hut Life Ins. Co. v., Hobbs, 66 .S.¬ 
Ct 1861, 828 U.S. 822, 90 L.Ed. 
.1603, rehearing denied Aetna Ins. 
Co. V. Hobbs, 67 .S.Ct' 27, 329 U.S. 
•19, 91 lUEd.' 697,’; and American 
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Indem. Co. v. Hobbs, 67 S.Ct 27, 
329 U.S. 819, 91 L.Ed. 697. 

Ky.—Manning v. Sims, 213 S.W.2d 
577, 308 Ky. 587, 5 A.L.R.2d 1154— 
‘ Johnson v.’ Commonwealth ex rel. 
Meredith, 166 S.W.2d 820, 291 Ky. 
829—State Tax Commission v. Pe¬ 
troleum Exploration, 68 S.W.2d 
777, 263 Ky. 119. 

La.—^Jones v. State Bd. of Ed., 53 So. 

I 2d 792,. 219 La, 630—Conway v. 
Lane Cotton Mills Co., 152 So. 812. 
178 La,' 626—State v. Hudson, 110 
So. 749, 162 La, 548. 

Smith V. Home Accident Ins. Co., 
App., 142 So. 912—Southern Coal 
Co. v. R. & P. Const Co., 138 So. 
491. 16 La.App. 213. 

Me.—Verreault v. City of Lewiston, 
104 A2d 683—Baxter v. Waterville 
Sewerage Dist, 79 A2d 685, 146 
Me. 211—^Inhabitants of Town of 
Warren v. Norwood, 24 A2d 229, 
'l38 Me. 180—State v. Dodge, 104 A 
5, 117 Me. 269. . 

Md.—^Blgln V. Capitol Greyhound 
Lines, 64 A2d 284, 192 Md. 303. 
affirmed Capitol Greyhound Lines 
V. Brice, 70 S.Ct 806. 839 U.S. 542, 
94 L.Bd. 1058, .17 A.L.R.2d 407— 
Brown v. State, 9 A2d 209. 177 Md. 
821—^Mayor and Council of Poco- 
moke City v. Standard Oil Co. of 
New. Jersey, 169 A 902, 162 Md. 
868 . 

Mich.-^Irishman's Lot. Inc. v. Cleary, 
62 N.W.2d 668, 838 Mich. 662—Bea¬ 
con Club V. Buder, 62 N.W.2d 166, 
332 Mich. 412, appeal dismissed 
Bight O'clock Club v. Buder, 72 S. 
Ct 1077, 343 U.S. 971, 96 LEd. 
1366, rehearing denied 73 S.Ct. 6, 
344 U.S. .848, 97 L.Bd. 669—Moore 

V. Harrison, 195 N.W. 306, 224 
Mich. 512. 

Minn.—George Benz Sons. Inc., v. 
Erlcson, 34 N.W.2d 726, 227 Minn. 

L. 

Mo.—Dye v. School Dist. No. 32 of 
Pulaski ■ County, 195 S.W.2d 874, 
365 Mo. 231—State ex rel. Harvy 
, V. Sheehan,. 190 S.W. 864, 269 Mo. 
421—Straughan v, Meyers, 187 S. 

W. 1169, 268 Mo. 680. 

Mont—State ex rel. Griffin v. 
Greene, 67 P.2d 995, 111 AL.R. 770, 
104 Mont 460—State v. Board of 
Com'rs of Fergus County, 286 P. 
932, 86 Mont 696—^Hilger v. Moore, 
182 P. 477, 66 Mont 146. 

Neb,—Jay Bums Baking Co., v. Mc- 
Kelvie, 189 N-W. 383, 108 Neb. 674, 
26 AL.R 24, error dismissed 43 
S.Ct.349, 261 U.S.. 625, 67 L-Ed. 
833,'reversed on other grounds 44 
' S.Ct 412, 264 < U.S. 604, 68 L.Ed. 
.813, 82 AL.R. 661-rFisher v. Board 
of Regents of University .of Ne¬ 
braska. 189 N.W. 161, 108 Neb. 666. 
N.J.—^amouneau v. Hamer, 109 A 
2d 640, 16 N.J. 600, certiorari de¬ 
nied 75 act 580. 349. U.S; 904, 99 
■ .L.Ed.—^Edwards v. Mayor and 
Council of Borough of Moonachie, 

. 68 A2d 744, 8 N.J. 17. . 

405- 


Behnke v. New Jersey Highway 
Authority. 95 A 2d 60 6^ 25 N.J, 
Super. 149, affirmed 97 A 2d 647, 
18 N.J. 14. 

Interstate Sanitation Commis¬ 
sion V. Weehawken Tp., 68 A.2d 
630, 141 N.J.Eq. 536, modified on 
other grounds 63 A2d 528, 1 N.J. 
330. 

N.M.—State ex rel. New Mexico Dry 
Cleaning Board v. Cauthen, 152 P. 
2d 266, 48 N.M. 436—Flynn, Welch 
& Yates V. State Tax Commission, 
28 P.2d 889, $8 N.M. ISl. 

N.Y.—^Buoneto v. Buoneto, 16 N.E. 
2d 284, 278 N.Y. 284. 

In te Gate’s Estate,. 97 N.Y.S.2d 
171, 276 App.Div. 651, followed in. 
In re Marquez Estate, 97. N.Y.S.2d 
629, affirmed 93 N.B.2d 925, 801 N. 
Y. 656, affirmed, In re Gate's Es¬ 
tate, 93 N.B.2d .924, 801 N.Y. 663— 
Kings County Lighting Co. v. Malt- 
hie. 280 N.Y:.S. 660. 244 App.Dlv. 
475—In re Cole's Estate, 261 N.Y. 
S. 36, 237 APP.DIV. 872, affirmed 
189 N.B. 737, 263 N.Y. 643—Henn 
V. City of Mt. Vernon, 189 N.Y.S. 
851, 198 App.Div. 152—Watkinson 
V. Hotel Pennsylvania, 187 N.Y.S. 
278, 196 App.Div. 624, affirmed 132 
N.K 889, 231 N.Y. 662. ' 

Mancuso v. Board of Ed. of 
Schenectady City School Dist. 142 
N.T.S.2d 428, 207 Misc. 703, affirm¬ 
ed 128 N.E2d 422, 309 N.Y. 726— 
Bellanca v. Bellanca, 99 N.Y.S.2d 
607, 199 Misc. 698—^People on Inf. 
of Barker v. Elkin, 80 N.Y.S.2d 526, 
196 Misc. 188—Abbye Employment 
Agency v. Robinson, 2 N.Y.S.2d 
947, 166 Misc. 820—^People ex rel. 
Tipaldo V. Morehead, 282 N.Y.S. 
676, 156 Misc. 622, reversed on oth¬ 
er grounds 200 N.B. 799, 270 N.Y. 
233, affirmed 56 S.Ct 918, 298 U.S. 
687, 80 L.Bd. 1347, 103 AL.R. 1446, 
rehearing denied 67 S.Ct 4, 299 U. 
S. 619, 81 L.Ed. 46$—^People v. 
Teuscher, 221 N.Y.S. 20, 129 Misc. 
94, suspended on other grounds 
223 N.Y.S. 650, 130 Misc. 177, and 
affirmed 226 N.Y.S. 881, 222 App. 
Div. 791, and 162 N.B. 484, 248 N. 
Y. 464—^People v. Byrnes, 163 N.Y. 
S. 682. 99 Misc. 1. 

People V. Chenango County, 39 
N.Y.S.2d 785. 

N.C.—^Maxwell v. Kent-Coffey Mfg. 
Co,. 168 S.E. 897,.204 N.C 366, 90 
AL.R. 476, affirmed Kent-Coftee 
Mfg. Co, V, Maxwell,’ 54 S.Ct. 437, 
291 U.S. 642, 78 L.Bd. 1040—Rail¬ 
way Express Agency v. Maxwell, 
155 S,B. 663, 199 N.C. 687—Bickett 
V. State Tax Commissionr 99 S^E 
415, 177 N.C..433. 

N.D.—^Perch v. Housing Authority "of 
C^s County, .69 N.W.2d 849— 
Northern Pac. Ry. Co. v* Warner. 
.45 N.W,2d ,196, 77 N.D, • 721— 

State V. Cromwell, 9 N.W,2d 914, 
.72 N.D, 566. 

Ohio.-r^Hewltt v. Hewitt, 25 Ohio N. 
P..N.S., 260. . ; . 
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Okl.—Board of Comers of Marshall 
County Vf Shaw, 182 P,2d 007, 109 
Okl. 60. 

Or.—Pox V. Galloway, 148 P.2d 922, 
174 Or. 339—^McPherson v. Fisher, 
28 P.2d 913, 143 Or. 616-~®astem 
& Western Lumber Co, v. Patter¬ 
son, 268 P. 193, 124 Or. 112, 60 A. 
L.R. 528, reversed on other grrounds 
264 P. 441, 124 Or. 112. 60 A.L.R. 
528, and dismissed 49 S.Ct. 184, 278 
tT.S. 681, 73 L.Ed. 518. 

Pa—Cavanaugrh v. Gtelder, 72 A.2d 
85, 364 Pa 361, certiorari denied 
71 S.Ct. 55, 840 U.S. 822, 95 L. 
Ed. 604—Dufour v. Maize, 56 A.2d 
675, 358 Pa 309, 1 A.L.Il.2d 663— 
Flynn v. Horst, 51 A.2d 64, 366 Pa 
20—Pennsylvania R. Co. v. Dris¬ 
coll, 198 A. 130, 330 Pa 97—Turco 
Paint 6b Varnish Co. v. Kalodner, 
184 A. 37, 320 Pa 421—Penn An¬ 
thracite Mininsr Co; v. Anthracite 
Miners of Pennsylvania 178 A. 291, 
318 Pa 401—Hlffhland v. Russell 
Car & Snow Plow Co., 135 A. 769, 
288 Pa 230, affirmed 49 S.Ct. 314, | 
279 U.S. 263. 73 L.Bd. 688^om- 
monwealth v. Sweeney, 127 A. 226, 
281 Pa 660—Collins v. Lewis, 120 
A. 389, 276 Pa.436. 

In re Schuylkill Cotmty Hospital, 
8 PaDist. & Co. 407—^In re Brook- 
ville*8 Election, 6 PaDist. & Co. 54. 

Commonwealth' V. E>eba, 43 Pa 
Co. 426. 

Cott Beverage Corp. v; .Horst, 
Com.Pl., 67 Dauph.Co. 18, affirmed 
110 A.2d 405, 380 Pa 113—Cava¬ 
naugh V. Gelder,- Com.Pl., <60 
Dauph.Co. 171, affirmed 72 A.2d 85, 
364 ;Pa 361, certiorari denied 71 
S.Ct 65. 840 U.S. 822, 95 LBd; 604 
—^Hertz . Drivurself Stations v, 
Siggina, Com.PL, 58 Dauph.Co. 291, 
reversed on other grounds 58 A.2d 
464, 358 Pa 25—^Pennsylvania R. 
Co. V. Driscoll, Com.Pl., 47 Dauph. 
Co., 108-^In' re Investigation by 
June 1938 Dauphin County Grand 
Juryt Quar.Sess., 46 Dauph.Co. 54— 
Dallastown Borough v. Chanceford 
Tp., Quar.Sess., 68 York.Leg.Rec. 5. 

R. L —State v. GamettOi 63 A.2d 777, 
76 R.L 86—^Newman v. Mayor of 
City of Newport, 67 A.2d 173, 73 

R. L 385—Gorham v.^ Robinson, 186 
A. 832, 67 RI. 1—State v. Smith, 
184 A. 494, 56 R.I.. 168—Prata Un¬ 
dertaking.. Co. V. State Board of 
Embalming & Funeral. Directing, 
182 A. 808, . 66 R.L 464, 104 AJLuIL 
•389—Narragansett Electric Light¬ 
ing C<K V. Sabre, 146 A. 777, 60 R. 

L 288, 66 ALR. 1553;' reargunient 
denied 147. A 668, 66 A.L.R 1563— 
Providence v. Stephens, 138 .A 614, 
47 R.L S87i . 

S. C.—State ex >eL Edwards v, Queiy, 
3T SJBl2d 241, 207 S.C 600—State 
-V. Rosa 194 S.B. 489, 185 S.C. 472 
—^Bpworth Orphanage'’ v. Wilson, 
198 S.E. 644, 185 S.C. 248—Ciaw- 
ford V. Johnson, 181 S.E. 476, .177 

S. C. 899—Heslep v. State Rlghw&y 


Department of South Caroling 171 
S.B. 913, 171 SiC. 186—State v. 
Hicklin, .167 S.E. 674, 168 S.O, 440, 
affirmed Hicklin v. Coney, 54. S.Ct 
142, 290 U.S. 169, 78 L.Ed. 24*7— 
Scroggle V.’ Scarborough, 160 S.E. 
596, 162 S.C. 218. 

Tex.—^Texas National Guard Armory 
Board v. McCraw, 126 S.W.2d 627, 
132 Tex. 613. 

James v. Gulf Ins. Co., Clv.App., 
179 S.W.2d .897, reversed on other 
grounds 185 S.W.2d 966, 148 Tex. 
424—Quinn v. Johnson,. Clv.App.. 91 
S.W.2d 499, error ’ dismissed— 
Alexander v. City of Fort VTorth, 
Clv.App., 57 S.W.2d 853». error re¬ 
fused—^Neff V. Elgin, Clv*App., 270 
S.W. 878. 

Ex parte Sparks, 2 S;W.2d 449. 
10^8 Tex.Cr. 619—^Ex parte Sepul¬ 
veda, 2 S.W.2d 445, 108 Tex.Cr. ,683. 
Utah.—State v. Packer Corporation, 
297 P. 1018,. 77 Utah . 500. 

Va.—^Dunston v. City of Norfolk; 15 
S.B.2d 86, 177 Va. 689—^tnd’ In^. 
Co. V. Commonwealth ex tel. State 
Corporation Commission, 169 S.E. 
869. 160 Va. 698—NeW York Coun¬ 
ty V. City of Newport News, 161 S. 
B. 428,' 158 Va.. 824—Warwick 
<!ounty V. City of Newport Newii, 

I 151 S.B.‘ '417, 168 Vai 789—Blake 
v: IfarshaU,' 148 S.B. 789, 153 Va. 
616—^Reaves Warehouse Corpora¬ 
tion v. Commonwealth, 126 S.E.'B7, 
141 Va. 194, error dismissed 48 
S.Ct -481, 271 .U.S. 690—Martin’s 
Bx’rs V. Commonwealth, 102 S.E. 
77, 126 Va. 603, rehearing denied 
102 S.B. 724, 126 Va. 608—^Postal 
Telegraph-Cable Co. of Norfolk V. 
City .of Norfolk, 87 S.B. 566. 118 
Va. 456. . 

Wash.—Frach v. Schoettler, 280 P. 
2d 1038—State v. Hr^tz, 184 F.2d 
453, 24 W€ushl2d 850~^ears'’ "v. 

Western Thrift Stores of Olympii^ 
118 P.2d 756, lO Wash.2d 872— 
State ex rel. Ehobh v. 3BVater, 89 
P.2d 1046; 198 Wash. 676—StAte'v. 
Hanlen, 76 P.2d ‘816, 198 Wask 494 
—Chicago, M., St P. &- P. R. Co. 
V. State, 62 P.2d 1^79, 184 Wash. 
710, reversed on other grounds 
Great Northein Ry. Co. v. State of 
Washington, 67 S.Ct 397/ 800 U.S. 
164/ 81 L.Ed. 578, r^earihg' denied 
67 S.Ct. ’604, 800 ‘U.S. 688; 81 L 
Ed. 888—Northern Paa R. • Co; t. 
State, 62 P.2d 1279, 184 Wash. 710 
Great'Northern- Ry. Co. V. State, 
52 P.2d 1274, 184’-Wash. 648 

-^Fisher’s Blend Station v. Tax 
Commission of Washington; 46 P. 

; 2d 942, 182 Wash. 163, amended on 
other grounds Fishex^s Blend Sta¬ 
tion V. State Tax Commissioh, 49 
'P.2d 1151, 182‘ Weish. l63; reversed 
on other grounds, FisherW Blend. 

. -Station Yi Tax Commission of State 
'-of .Washington, 66 S.Ct 608, 297 .U. 

8. 66Q, 20 L.Bd.. 966—State v. 
.Jones,!. 243 JR. 1, .137 WashL 658^-- 
State v# Morris, .194 P.7 898, 114 

406 ^ 


Wash. 700—State v. Superiop>C^urt. 
of Washington for -King County, 
198 P., 226/ 113 Wash. 54, . . 

Wls.—In .re Adoption of Morrison, 
66 N.W.2d 732, 267 Wls. 625— 
State v^ Stehlek, .66 N.W.2d 514, 
.262 Wls. 642—^ B C A?ito Sales v. 
Marcus,. 88 N.W.2d 708, 266 Wis. 
826. . . , ’ ■ , . 
Wyo.—Corpus Juris cited in State v. 
Langley, 84*P.2d 76:7, 779, 63 Wyo. 
332—Corpus Juris cited' hi Cuth- 
hertson v. Union Pac. Coal Co., 62 
.P.2d 811,. 817, 60 Wyo. .441—Burton 
V. School Dist No. 19> 38 P.2d 610, 
47Wyo. 462. . 

12 aj. p 794 note 20. 

Burden of proving invalidating ^a<jts 
see infi*a § LOO b. 

Burden of proving .unreasonable or 
discriminatory dassldcatiqn see 
infra $ lOO c.^ ' . » , 

Whole hurden 

Utah.—^Thomas v. Daughters of Utah 
Pioneers, 197 P.2d 477, 114 Utah 
108, appeal denied 69 S.Ct 739/236 
' U.S. .380, 93 L.Ed. 1090. . 

Burden under federal or state oorU 
stitution 

UiS.—Peterson y, Parsonsj’D*C.Minn.i* 
73.F.Supp.'8.40... t 

Burden of pafoOf of both law -and 
fact 

SC.-^-CaadwelLv. MOMillan, 77'S.36. 
2d 798. 224 S.C. 150. 

A strong aOiowing must he made 
by party attacking constltutionaiity. 
U.S.—^Butler v. Thomikoii, D,C.Va., 
97 f:Supp. 17,. affirmed 71 S.Ct. 
1002 , *841 .U,a 987' 95 L.Ed. 1366, 
Bpwentifil facts . > 

Person "who cis sails legislation as 
arbitrary, or. .unr^onahle has -bur¬ 
den of pTOVlhg every, fact essential 
to determination ol sudi charge in 
his. favor.. 

Minn.—^Lypns v, City, .of HAinneapoHs. 
•63 N.W.3d 585. , . : . 

Heavy burden; challenge in trial 
. court- 

. (1) One challenging., the . validity 
Of a statute carries a heavy burden 
in dempnstrating. its repugnancy to 
the oopstitutlon. ► . 

U.S.—U. S. .v...Footi, D.CJE>eL, 42 F. 
Shpp. 717..,; ‘ 

j .^2) TUs is particularly, true where 
the challenge is advanced in. a' trial 
court. ; . ..... . . . ' . 

D.C.—Hemans v. Matthews, D.C./;e 
; F.R.D. 3, ^ . 

Aan^ropMatlbn- act 
S.O^croggle v. ' ^Bates, '48 
I 684,'218 S*C. 141.* ‘5 

Condsoa'tovy^tax' ' • * ' ; • 

^ allegation that ta« was con* 
fisdatory must he proved in order t< 
demonstrate' that the^tauclng statufe 
is' unconstitutional because cdndbca' 
tory.- ’ ' i 

Ky.-^Kentucky Tax Commissioh v 
’ Great Atlantic &: Pacilfc-Tea Co; 
m'RW.2d .947„ 280. Hyj 606. ♦f ": 
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of proving invalidify must d6 so dearly62.S, or be¬ 
yond a reasonable doubt,and must overcome, 
by, facts judicially known or proved,52.i6 not only 
the evidence sustaining constitutionality,^ 2.20 ^nt 
any state of facts which can be reasonably con- 

Wliere restriotloiis on use of pci- 
imtB property are iifiposed by com¬ 
petent legislative authority, burden 
of prqof is on him who challenges 
their validity. . 

Md.—Benner v.. Tribbitt, -57 A.2d 846, 

. 190 Md. 6 .. ; .. 

Statute altexliig" ooxpoxate ohacter 
It has been held, however, that a 
party claiming reservation of right 
of legislature to amend corporate 
charter must, show existence of res¬ 
ervation, . where an alteration by 
statute is attacked as impairing the 
obligation of contract ,• . 

Ariz!—^Hammons v. Watkins, 262 P. 

616, 83 Arlz. 76. 

Party asserting power, challenged 
in actual case , or controversy, how¬ 
ever, must point out constitutional 
provisions expressly or impliedly 
granting it 

U.s;—Mlssbuii Utilities Co. v. City 
of :Callfomia.. Mo., p.C.Mb.. 8 P. 

Supp. 45^, appeal dismissed, C.C 
A.. 79 F.2d 1003, , 

52J5 U.S.—Gorin V. U. S., C.C.A.Cal., 

Ill P,2d 712, affirmed 61 S.Ct 429, 

312 U.S. 19, 85 KBd. 488. rehearing 
denied 61 S.Ct 617, 312 U.S, 713, 

86 L.Bd, ll44^SaUch v. U. S., C. 

C,A.€aL, ill P.2d 712, affirmed 61 
S.ct 4^9. 312 U.S. 19, 36' L-Ed. 483. 
rehearing denied 61' S.Ot 618, 312 
U.S. 713, 85 L.Bd. 1144. 

Ala.-^Board of Bducatidn of Jeffer¬ 
son County V. State ex reL Car¬ 
michael, 187 So. 414, 237 Ala. 434. 

CaL—^B1 Dorado Oil Works v. Mc- 

• Colgan. 2i5 P.2d 4, 34 CaL2d 781, 
appeal dismissed 71 8,^Ct 52, 340 
U.S. 801, 95 ]^.Bd. 589, rehearing 
denied 71 S.Cfc 198," 349 U.S. 885, 

95 D.Bd. 64’2. 

Colo.—^Eachus v. People, 288 E.2d 
385, 124 Colo. 454, appeal dismiss¬ 
ed 72 S.Ct 53^ .842 U.S.- 938, 96 
L.Bd. 698. . 1 . 

Pla;—Gaulden v. Kirk, 47- So.2d 567.- 
IndL-^IllinolS' Steel Co- v. Fuller, 23 
mSlZd 259, 213 Ihd. 180. 

^N.T.-^Eearse v. Homell . Const 
Corp., 49 N.Y.S.9d 392, 183 Misc. 

= . 78;^/' : 

Okl.-^Lazar v. State, .’Cr., . 2T5 F.2d 
1003, appeal dismissed 75 S.Ct 581,’ 

. 349 UiS. 902. ' 

Pa.—^Richardson v. Jereb, 68 Pa. 

. Dlst & Co. 301, 41 Mukli.R.'l98. 

Wash.—State ex rel Troy v. Martin, 

280 P.2d 601, ’88 Wash.2d 601— 

C€wco Cor V. Publid Utility Dlst 
.K*b. 1 of Thurston County? 226-P.2d 
’235, Wash.2d 777—Gruen v. Tax 

* Cotnmlssion, '211 P.2d 651, 36 Wash. I 
2d 1—City of Spokane v, Coon, lOOil 


ceivcd to sustain it.52.25 Also, he may have the 
burden of showing that the statute is devoid of 
legitimate purpose.52.30 One who challenges a 
statute likewise has the burden of showing clear- 
ly62.85 and specifically5^‘’40 wherein it violates the 

Ed. 426, rehearing denied 59 S.Ct 
460, 306 U.S. 667, 83 KEd. 1062. 
Beasonuble or ooncelTa-ble bajds or 
grounds 

(1) The burden is on one assailing 
a statute as unconstitutional to show 
that it does not rest on any reason¬ 
able basis. 

Iowa.—^Knorr v. Beardsley, 88 N.W. 

2d 236, 240 Iowa 828. 

N.T.—Shlelcrawt v. Moffett, 49 N.T. 
S.2d 64, affirmed 61 N.T.S.2d 188, 
268 AbP.I>iv. 352, reversed on other 
grounds 61 N.E.2d 435, 294 N.T. 
180, 159 A.P.R. 971, motion denied 
62 N.B.2d 892, 294 N.T. 840. 

(2) The burden is on the one who 
attacks a legislative enactment as 
unconstitutional or invalid to . nega¬ 
tive every conceivable basis which 
might support it', 

U.S.—South Porto Rico Sugar Co. v. 
Buscaglia, C.CA..Puerto Rico, 154 
F.2d 96, followed in Standard Oil 
Co. (N.J.) V. Tax Court of Puerto 
Rico, 154 F.2d 293, two cases. 
Iowa—Dickinson v. Porter, 35 N.W. 
2d 66, 240 Iowa 893^ appeal dis¬ 
missed 70 S.Ct 83, 338 U.S. 343, 94 
L.Ed. 515. 

(3) One assailing a statute on con¬ 
stitutional grounds has the burden 
of proving the absence of any con¬ 
ceivable grounds on which it may 
be supported. 

Mass.—Wright v. City of PSabody, 
118 N.B.2d 68, 331 Masa 161—Lan¬ 
ders V- Eastern Racing Ass’n, 97 
N.E.2d 385, 327 Mass. 32—Merit Oil 
Co. V. Director of Division of Nec¬ 
essaries of Life, 65 N.E.2d 5.29, 319 
Mass. 301. 

52,30 U.S.—Osborne v, OzUn, D.C. 
Ya, 29 F.Supp. 71; affirmed Osborn 
V. Ozlln, 60 S.ct 768, 810 V,8. 53, 
84 L.Ed. 1074. 

6SL85 Ill.—People V. Dale, 92 N;E.2d 
761, 406 ni. 238. 

La—^Pugh V. Police Jury of Living¬ 
ston Parish, 200 So. 460, 196 La 
1025-^tate .y. Hudson, 110 So, 
749, 162 La 543. 

Tex.—Dendy v, Wilson, 179 S.W.2d 
269, 142 Tex. 460, 151 A.L.R. 1217. 
ITiauost'olflxlty 

The burden of" proof is on the 
litigant who asserts to the contrary 
to point out with utmost clarity 
wherein the constitution „ of the state 
or. nation has been offended by the 
terms of the statute ..attacked.. 

La—Olivedell Planting Co. y. Town 
of liake Providence,, 47 So.2d 23, 
217 La 63L . _ - 

62AO La-^Blcks V, Close,- 5' So.2d 


P.2d 36, 3 Wash.2d 243—^McDer¬ 
mott V. State, 84 P.2d 372, 197 
Wash. 79. 

Burden of proving olear violation of 
constitution . 

Pa—^Loomis V. Board of Ed, of 
School Dlst. of Philadelphia, 103 A. 
2d 769, 376 Pa 428. 

Burden of proving beyond all doubt 

Pa—Sablosky v. Messner, 92 A.2d 
411,-372 Pa 47. 

52.10 U.S.—Spaulding v, Douglas 

, Aircraft Co., D.CCal., 60 F.Supp. 
986, affirmed, C-GA., 164 F.2d 419. 

Colo.—^Eachus. v. People, 238 P.2d 
885, 124 Colo. 454, appeal dismissed 
.72 S..Ct 662, 342 U.S. 938, 96 L. 
E^. 698—People ^ex rel. Colorado 
State Hospital v. Armstrong, 90 P. 
2d ,622. 104 Colo. 238. . 

Pla—^Robinson y. Florida Dry Clean¬ 
ing & Laundir Board, 194 So. 269, 
141 Pla 899. . 

lowia-r-Dicklnsoh v. Porter, 85 N.W. 
'2d 66, 240 Iowa 893, appeal dis¬ 
missed 70 S.ct 88, 838 U.S. 843, 94 
'L.Ed. 516—^Miller v. Schuster, 289 
N.W. 702, 227 Iowa 1006.’ 

N.T.—Chlsena v. Central ISigh School 
Diet No. 2 of the Towns' of Hemp¬ 
stead and North Hempstead, 136 N., 
'Y.S.2d 598.. “ 

Pa.—^Ih re Hadley, 6 A.2d 874, 836 
Pa 100. 

Petition of Fisher, Com.Pl., 61 
DauphCo. 284, affirmed In re Flshr 
er, 23 A.2d 878, 344 Pa, 96. 

R. I.—State y. Guyette, 102 A.2d 446 
—State y. ^arnetto; 68. A.2d 777, 75 

;B.I. 86.. . 

S. <!3.—^McCollum, v. Snipes, 49 S.B. 
.2d 12, 213 S.C. , 264—Crouch v. 
Benet, 17 S.E.2d 320, 198 S.C. 185. 

62A5 U.S.-rCity and County of San 
lYancisco v. Market Street Ry. Co., 
C.C.A.Cal., 98 F.2d 628, certiorari 
denied. Market Street Ry. Co. v. 
City and County, of San Francisco, 
59 S.ct 357, 306 U.S. 667, 83 L.Bd. 
426, rehearing denied 59 S.Ct 460, 
306 U.S. 667»,83 L.Ed. 1062. 

52J80 U.S.^—City and County of San 
Francisco v. Market Street Ry. Co., 
C.C.A.Cal., 98 P.2d 628, certiorari 
denied Market Street Ry. Co. v. 
City and County of San Francisco, 
69 S.ct 367, 306 U.S; 667, 83 L,Bd. 
426, reheari^ denied 59 S.Ct 460, 
806 U.S^ BBi] 83 LHd.. 1062. 

B1L2S U.S.-*-<Jity and County of San 

’ Francisco v. Market Street Ry. Co., 
C.G.A;Cal., 98 F.2d 628, certiorari 

“ denied Market Strefet Ry. Co. V. 

'"'■City and County’of San Francisco, 

‘ 69' S.Ct 867, 805 U.S. 65T, 83 L.. 
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constitution,or of proving the unconstitutional- the right'to ena,ct^it;?^'*/ ,he tnay stand on the prc- 

ity of the application of the law in the particular sumption of validity * until, it is overthrown.5S-iO 

case or instance.®^*®® . ' - • . • ^ 

.Inapplicability or limitation of presumption. The 

The burden is not shifted because of the difficulty presumption. does not apply,®^ or its operation is 

in meeting it.®^ So, it is not for one who asserts given a narrower scope,®^*® where the statute shows 

rights under a state statute to prove, as a condition on its face a violation of constitutional provisions p 

precedent to its enforcement, that the legislature had nor does it apply where such a presumption would 


5S4, 201 La, 242—Pvgrh v. PoUce 
Jury ol lAvingrston Parish, 200 So. 
460, 196 La, 1026—State v. Hudson, 
110 So, 749,162 La, 543. 

Merrett v. Shreveport Municipal 
Fixe and Police Civil Service Bd., 
App., 72 So.2d 619. 

*52.45 Ga.—^Forrester v, Edwards, 
15 S.E.2d 361, 192 Ga. 629. 

Iowa.—^Dickinson y. Porter, 36 N.W, 
2d 66, 240 Iowa 393, appeal dis¬ 
missed 70 S,Ct. 88. 838 U.S, 843. 94 
L.Bd. 615. 

Form and sufficiency of objection or 
allegation see supra S 96,. 
Constltutlooal provisloa offended 
S.C.—^McLure v. McElroy, 44 S.B.2d 
101, 211 S.C. 106, 

Xdmitatioai on power of leglslatTire 
which legislation exceeds must he 
pointed out. 

Mich.—^People v, Piasecki, 62 N.W, 
2a 626, 338 Mich, 122—In re Phil¬ 
lips, 9 N.'W.2d 872, 306 Mich. 636. 
MTaamer in which arbitrary 
Burden of showing in what manner 
an act Is arbitrary is on one attack¬ 
ing the act 

Ill.—Erebs V. Board of Trustees of 
• Teachers’ Retirement System, 102 
N.E.2d 821, 410 Ill. 486, 27 AL.R. 
2d 1434, 

Wlieare the statute is challenged a« 
a ‘Whole, the attack will fail unless 
the statute is invalid in every part 
for some reason alleged, 

Ga.—^Flynn v. State, 74 S.E.2d 461, 
209 0€U 519, appeal transferred 76 
S.E,2d 88, 88 Ga.Ap.p. 52—Williams 
V. Ragsdale, 63 S.E.2d 339, 206 Ga. 
274. 

Taadair statute 

Taxpayers asserting the uncon¬ 
stitutionality of a taxing statute 
have burden of pointing out where¬ 
in it violates the constitution. 

Okl.—Oklahoma Tax Commission v. 
Allcott, 154 P.2d 973, 195 OkL 99. 

62M Cal, —Wottoh T. Bush, 261 P. 

2d 266, 41 CaL2d 460. 

N.T.—In re Auster. 30 N.T.S.2d 909, 
263 App.Dlv. 778, affirmed In re 
Auster’s Claim, 42 Nr.E,2d 741, 288 
N.T. 648. 

Act Ysaid on its face 

Where an attack is made on an act 
which is valid on its face, on the 
ground that, as applied to a given 
state of facta it is invalid; burden 
rests on the party making the attack 
to. present clear and convincing evi¬ 


dence of a presently existing state 
of facts which makes such act un¬ 
constitutional when applied thereto. 
Ohio;—Belden v. Union Central Life 
Ins. Co., 55 N.E.2d 629; 143 Ohio 
Bt 829, appeal dismissed 65„ S.Ct. 
129. 823 U.S. 674,. 89 L.Bd. 548, and 
Koplin V, Ohio Nat. Life Ins.; Co., 
66 S.Ct 136, 328 U.S. 674. 89 L.Bd. 
648—Cheshrough v. Western. '& 
Southern Life Ins. Co., Com.Pl.. 81 
N.E.2d 892, affirmed 81 N.B.2d 899, 
appeal dismissed 79 N.E.2d 909, 
149 Ohio St 678, certiorari denied 
69 S.Ct 60, 336 U.S. 825. 98 L.Bd. 
879. I 

63. Wis.—Corpus dhzls Secundum 
dted in State v. Stehlek, 56 N.W. 
2d 514, 616, 262 ‘wis. 642. 

Wash.—Chicago. M.. St P. & P R. 
Co. V. State, 62 P.2d 1279, 184* 

Wash. 710, reversed on other 

grounds Great Northern Ry. Co., v./ 
State of Washingtdij, 67 S.Ct 397,' 
800 U.S. 164, 81 LlBd. 573, rehear-^ 
Ing denied 67 S.Ct 604, 300 U:S.. 
686, 81 L.Ed.. 888^Northem Pac. 
R. Co. V. -State, 62 P,2d. 1279,^ 184 
Wash. 710—Great Northern Ry. 
Co. V. State, 52 P.2d 1274, 184; 

Wash. 648. 

53.5 U.S,—Schwegmann Bros. v.: 

Calvert DiStillei:® Corp., C.ALa., 
184 F.2d. 11, . reversed on other- 
grounds 71 S.Ct. 745, 341 U.S. 884, 

. 95 L.Ed. 1035, 19 A.L.It2d 1119, 
rehearing denied 71 S.Ct 1011, 841 
U.S, 956, 95 L;Bd. 1377, rehef^ing 
denied Schwegmann Bros. v. Sea¬ 
gram Distillers Corp., 71 S.Ct 1011, 
$41 U.S. 966, 96 L.Bd. 1877. 

“Those who act pursuant to a 
statute are not required to demon¬ 
strate that the provisions thereof are 
within legislative power. Rather it 
is for one who questions the validity 
of administrative acts on constitu¬ 
tional grounds to.show that the. p^- 
ticular enactment exceeds legislative 
power.” . ' _. ' 

Me.—^Inhabitants of Town of War¬ 
ren V. Norwood, 24 A2d 229, 286, 
188 Me. 180. 

£ooaa and private legislation 
In proceedings for validation of 
county funding bonds, .wherein^ con¬ 
stitutionality of statute authorizing 
bond issue was attacked, county was 
not required to show compliance with 
constitutional provisions outlining 
how local and private legislation 

^G8 


should be passed in the legislature^ 
Miss.—^Etoas v. Hancock County, 184 
So. 8i2, 188 Miss. 865. ' 

XTeoesslty and appropa rt ateuass of 
meauji adopted 

In proceeding to have declared in¬ 
valid a statute relating to discounts 
on sale of liquor and requiring filing 
of price schedules, state did not have 
burden to prove, conclusively or pre¬ 
ponderantly, that means adopted by 
the statute were reasonably neces¬ 
sary and appropriate for the end 
sought. 

M<L—Dundalk Liquor Co. t. Tawes,. 
92 A2d 560, 201 Md. 58. 

53.10 U.S.-T-SchwegmSnn Bros. v. 
Calvert Distillers Corp., CA.La., 
.184 P.2d 11, reversed on other 
grounds 7i S.Ct, 745, 841 U.S.. 384, 
.96 L.Bd. 1085, 19 A.L.R. 1119, re¬ 
hearing denied 71 S.Ct. 1011, 341 
U.S. 966, 95 L.Bd. 1377, rehearing 
* denied Schwegmann Bros. v. Sea¬ 
gram Distillers Corp., 71 S.Ct. 1.011, 
841 U.S. 966, 96 L.Ed. 1377. 

54. Cal.—City of Ojal v. Chaffee, 

. 140 P.2d 116, 60 CaLApp.2d .54.. 
Fla.—^Mayo v. Florida Grapefruit 
Growers’ Protective Ass’n, 161 So. 
26, 112 Fia. 117. 

Or.—State v. McFall, 229 P. 79, 112 
. Or. 183. . 

R.I.—Gorham v. Robinson, 186 A- 
, 882, 67 RL 1. 

Va.—Dean v. Paolicelli, 72 S.B.2d 606, 
194 Va. 219. 

12 C.J. p 794 note 22. 

Pxesumptloai. manifestly incorrect 
Where a comparison of the con- 
'stltutional provisions with, the stat¬ 
utory provision indicates that the 
presumption is not founded on sound 
reason and is manifestly, incorrect, it 
.becomes the duty of the court to 
reSxamine the decisions and to deter¬ 
mine whether the enactment of the 
statute is an authorized exercise of 
legislative power. .. 

W.Va.—Central Realty Co. v. Martin* 
80 S.B.2d 720, 126 W.Va. 915. 

54A U.S.—Ex parte Mitsuye Ehdo, 
CaX, 66 S.Ct 208, 828 U.S. 288, 89 
L.Bd. 248. 

Dunne v. U. S., C.C.AMinn., 138 
F.2d 137, certiorari denied 64 S.Ct 
205, 820 U.S. 790, 88 UBd. 476, re¬ 
hearing denied 64 S.Ct. 260, 820 U. 
S. 814, 88 L.Bd. 492, rehearing de¬ 
nied 64 S.Ct. 426, 820 VS. 816, 88 
L^Bd. 498. 
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defeat constitutional provisions.^-l® No presump-’ 
tion of constitutionality attaches to the action of a 
private group when its action is challenged by a per¬ 
son injuriously affected by it;WAS similarly, when 
there is a delegation of the legislative power to a 
private individual who comes in conflict with an¬ 
other private individual of equal standing before the 
courts, the reason, for indulging so strongly in the 

the statute in- 


b. Degree and Extent of Presumption; Nature 
of Statute, Etc. 

The presumption of constitutionality Is strong, al¬ 
though ordinarily not conclusive; doubts are resolved 
In favor of constitutionality, and a clear showing, or 
one beyond a reasonable doubt, is required in order to 
overcome the presumption. 

With respect to the degree and extent of the 
presumption of constitutionality, the rule as various¬ 
ly stated, is that every presumption, or all presump¬ 
tions, will, or must, be made in favor of the con¬ 
stitutionality or validity of a statute,54.60 that 


presumption of constitutionality of 
voived ceases to exist54.20 

84.10 S.C.—^hlllito V. City of Spar¬ 
tanburg. 61 S.K.2d 95. 214 S.C. 11, 

6 A.ti.R.2d 868. 

fi4JL5 N.T.—Wilson v. Hacker, - 101 
N.ir.S.2d 461. 200 Mlsc. 124. 

Jjaboar union 

N.T.—Wilson V. Hacker, supra. 

84*20 Ohio.—^Belden v. Union Cent 
Xiife Ixis. Co., 10 Ohio Supp. 12. re¬ 
versed on other grounds 65 N.E. 
2d 629. 143 Ohio St. 829. appeal 
dismissed 65 S.Ct 129, 328 U.S. 
674, 89 l4.Bd. 64$, and Koplin v. 
Ohio Nat Life Ins. Co., 65 .S.Ct 
136. 828 U.S. 674. 89 L.Ed. 54$. 
IPresnmptloa oveccome by preponder* 
anoe of demonistratioxL 
'Where thsre has been such delega¬ 
tion of legislative power, it is neces¬ 
sary that the presumption of consti¬ 
tutionality should be overcome only 
by a preponderance of the demon¬ 
stration on the part of one who 
claims his rights are being violated; 
if the complaining demonstrates by 
the greater prohablllty that the act 
is a violation of his rights guaran¬ 
teed by the oOnstitution, then the 
preponderance of such demonstration 
should be shfflcieHt to Justify a dec¬ 
laration of unconstitutionality. 

Ohio.—Belden v. Union Cent. Life 
Ins. Co., 10 Ohio Supp. 12, reversed 
on other grounds 55 N.£;.2d 629, 
143 Ohio St. 829, appeal dismissed 
65 S.Ot 129, 323 U^S. 674, 89 L.Ed. 
548, and Koplin v. Ohio Nat. Life 
Ins. Co., 65 S.Ct. 136, 328 U.S. 674, 

89 L.Ed. 548. 

84.80 U.S.—Shattuck v. Gallagher, 
CAuOhio,’ 218 F.2d 428. 

In re Long Island R. Co., D.C. 
N.T., 122 F.Supp. 942—^Family Sec. 
Life Ins. Co. v. Daniel, 79 F.Supp. 

62, reversed on other grounds 69 
S.Ct 550, 336 U.S. 220, 93 L.Ed. 
632, 10 A.L.It2d 946—U. S. v. 
Smith, D:C.Mlch., 62 F.Supp. 694.1 
Ala.—Riley v. Bradley, 41 So.2d 641, 
262 Ala. 282—State ex rel. Roun¬ 
tree V. Summer, .28 So.2d 666, 248 
Ala. 545—^Norton v. Lusk, 26 So. 

2d 849, 248 Ala. 110—In re Opin¬ 
ion of the Justices, 22 So.2d 521, 
247 Ala. 66-^Alabama State Fed¬ 
eration of Labor v^ McAdory, 18 
So.2d 810, '246 -Ala. <jertiorari 


dismissed 66 S.Ct 1384, 825 U.S. 
450, 89 LuBd. 1726—State v. Pola- 
kow’s Realty Experts, 10 So.2d 461, 
243 Ala. 441, certiorari denied 
Polakow's Realty Experts v. State 
of Alabama, 63 S.Ct 1166, 319 U. 
S. '760, 87 L.Ed. 1705 and Strumpf 
V. State of Alabama, 63 S.Ct 1166, 
.31? U.S., 760, 87 L.Bd. 1706—State 
ex rel. Wilkinson v. Murphy, 186 
So. 487, 237 Ala. 332, 121 A.L.R. 
283, 

Sia.t6 ex reL Dorian v. Stone, 6 
So.2d 898, 30 .Ala.App. 418. 

Arlz.r—American Federation of La- 
bor V. American Sash & Door Co., 
189 P.2d 912, 67 AHz. 20, affirmed 

; 69 S.Ct 268, 335 U.S..S38, 93 L.Ed. 
222, .6 A.L.R.2d 481—Earhart v.! 
Prohnodller, 178 P.2d 436, 65 Ariz. 
221—State ex rel. Conway v. South¬ 
ern Pac. Co., 146 P.2d 630, 61 Ariz. 
66, reversed on other grrounds 

' Southern Pac. Co. ex reL Sullivan, 
66 act 1515, 325 U.S. 761, 89 L. 
Ed. 1915—State v. Walgreen Drug 
Co., 113 P.3d 660, 57 Ariz. 808— 
State v. Davey, 232^ P. 884, 27 Ariz. 
264. 

Ark.—^McCarroll v. Clyde Collins Llq* 
uors, 182 S.W.2d 19, 198 Ark. 896. 

Cal.’—Drlbin v. Superior Court In 
and for.Los Angeles County, 281 P. 
2d 80.9, 37 Cal.2d 345, 24 A.L.R.2d 
864—Los Angeles County v. South¬ 
ern Cal. Tel* Co., 196 P.2d 773, 32 
Cal.2d 878—Lockheed Aircraft 
Corp. v. Superior Court of Los An¬ 
geles County, 171 P.2d 21, 28 Cal.2d 
481, 166 A.L.R. 701—Collins v. Ri¬ 
ley, 162 P.2d 169, 24 Cal.2d 912— 
People V. Western PTuit Growers, 
140 P.2d 13, 22 Cal.2d 494—Sacra¬ 
mento Municipal Utility Dist v. 
Pacific Gas & Electric Co., 128 P. 
2d 529, 20 Cal.2d 684, certiorari de¬ 
nied Pacific Gas & Electric Co. v. 
Sacramento Municipal Utility Dist, 
63 act 630, 318 U.S. 769, 87 LEd. 
1132—Ray v. Parker, 101 P.2d 665, 
15 Cal.2d 275—Jersey Maid Milk 
Products Co. V. Brock, 91 P.2d 677, 
13 Cal.2d 620. 

Smith V. Peterson, 280 P.2d 522, 
131 Cal.App.2d 241—Stokes v. Coun¬ 
ty Clerk of Los Angeles County, 
264 P.2d 959, 122 Ca.l.App.2d 229 
—Denny v. Watson,' 260 P.2d 692, 
114 Cal.App.2d 491, appeal dismiss¬ 


ed 74 act 61, 846 U.S. 803, 98 L.Ed. 
334—Clark v. City of Pasadena, 
227 P.2d 306, 102 Cal.App.2d 198 
—^Morganti v. Morganti, 222 P.2d 
78, 99 Cal.App.2d 612—Elbert, Lim¬ 
ited V. Nolan, 196 P.2d 88, 87 Cal. 
App.2d 24—Avoset Inc., v* Brock, 
App., 178 P.2d 56, rehearing denied 
179 P.2d 4—People v. Keith Ry. 
Equipment Co., 161 P.2d 244, 70 
Cal.App.2d 339—^People v. Sullivan, 
141 P.2d 230, 60 Cal.App.2d 639, 
followed in 141, P.2d 236, 60 Cal. 
App.2d 846—^Pacific Gas & Electric 
Co. V. Moore, 98 P.2d 819, 37 Qal. 
App. 2d 91—People v. Smith, Su¬ 
per., 284 P.2d 203^Ballarini, In 
Behalf of Lodge 1327, Internation¬ 
al Ass'n of S^chinists, Induction 
& Aeronautical Workers v. Schlage 
Lock Co., 226 P.2d 771, 100 CaLApp. 
3d Supp. 859. 

Colo.—American Federation of Labor 
V. Reilly, 166 P.2d 146, 113 Colo. 
90, 160 A.L.R. 873—^People ex rel. 
Rogers v. Letford, 79 P.2d 274, 102 
Colo. 284. 

Conn,—Jennings v. Connecticut Light 
& Power Co., 103 A.2d 636, 140 
Conn. 660—Schwartz v. Kelly,. 99 
A2d 89, 140 Conn. 176, appeal dis¬ 
missed 74 S.Ct 227, 846 U.S. 891, 
98 L.Ed. 894—Northeastern Gas 
Transmission Co, v. Collins, 87 A. 
2d 139, 138 Conn. 662—Gionfriddo 
V. Town of Windsor, 81 A.2d 266, 
137 Conn. 701—^Mills v. Gaynor, 73 
A2d 828, 186 Conn. 632. 

Del—State r. Hobson, 83 A.2d 846, 7 . 
Terry 881—State v. Labosso 

Homes,. 28 A.2d 248, 3 Terry 110 
—^National Pressure Cooker Co. v. 
Klein, 67 A.2d 356, 80 DeLCh. 176, 
sustained 64 A.2d 629, 31 DeLCh. 
459. 

Fla.—Gaulden v. Kirk, 47 So,2d 567. 

Ga.—Flynn v. State, 74 S.B.2d 461, 
209 Ga. 519, appeal transferred, 
see, 76 S.E.2d 38, 88 Ga.App. 52— 
Franklin v. Harper, 55 S.E.2d 221, 
206 Ga. 779, appeal dismissed 70 
S.Ct. 804, 839 U.S. 946, 94 L.Bd. 1361 
—Estes V. Jones, 48 S.E.2d 99, 203 
Ga. 686—Davis v. Board of Educa¬ 
tion of Coffee County, 45 S.B.2d 429, 
208 Ga. 44—^McCollum v. Bass, 40 
S.E.2d 650, 201 Ga. 537. 

Idaho.—Common School Dist. No. 2 of 
Nez Perce County v. District No. t 
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of Kez I^erce County* 227 P.2d.947, 
71 Idalio 192—Rowe V. City of Po¬ 
catello, 218 P.2d 695, 70 Idaha 843. 
m.—^Thillens v. Hodgre, 116 N.B.2d 
886. 2 nL2d 45r-^adlin y. Auditor 
of Public Accounts, 110 N.ifi.2d 234, 
414 Ill 89—Voigt V. Board of Edu¬ 
cation of City of Chicago, 108 N;,B. 
2d 426, 413 Ill. 233—Klein v. De¬ 
partment of Registration, and Edu¬ 
cation, 105 K.B.2d 768, 412 Ill. 75, 
certiorari denied 73 S.Ct. 93, 344 
TT.S. 865, 97 Ij.Ed. 664—^People ex 
reL Royal v. Cain,, 101 N.B.2d 74, 
410 DL 39—^People V. Dale, 92 N.E. 
2d 761, 406 nL 238—Liberty Foun¬ 
dries Co. V. Industrial Commission, 
25 Nr.E.ad 790, 873 Ill 146. 

Iowa.—Dickinson v; Porter, 36 N.W. 
2d 66, 240 Iowa 393, appeal, dismiss¬ 
ed 70 S.Ct 88, 888 tJ.S. 848, 94 L. 
Ed. 615-^MiUer y. Schuster, 289 N. 

. W. 702,-227 Iowa 1006. 

Kah.—VTalkelr v. City of Hutchinson, 
284 P.2d 1073, 178 Kan. 263—«tate 
ex reL Patzer v. Board of Regents 
of State of Kansas, 207 P.2d 373, 
167 Kan; 587—Hartman v. State 
Comnilsslon of Revenue and Taxa¬ 
tion, 187 P.2d 939, 164 Kan. 67. 
Ky.—Q-aines v.‘ 0*Connell, 204 S.W.2d 
426, 805 Ky. 897—Fidelity & Coltim- 
bia Trust Co. v. Reeves, 154 S.W.2d 
337, 287 Ky. 622. 

Md.- 7 -Bell V. Board of Corners , of 
Prince Greorge’s County, 72 A2d 
746, 195 Md, 21—Atkinson. V. Sap- 
perstein, 60 A.2d 737, 191 Md. 301 
—CromweU v. JTackson, ' 52 A.2d 
79, 188 Md 8—^Neuenschwander v. 
Washington Suburban Sanitary 
Commission, 48 A.2d 693, 187 Md 67 
*—^Robey v. Bfoersma, 26'A.2d 82j[), 
181 Md 325, reversed in part on 
other grounds 29 A2d 828, 181 
Md 326, 146 AL.R. 687—McClaugh- 
lin V. Warfield 28 A.2d 12; 180 Md 

■ ■' ' .. 

Mass.—Mueller v. Cominissioner of 
"Public Heal^ 30. N:E.2d 2l7, 307 
■ Mass. 270—Commonwealth y. Fer¬ 
ris, .25 N.E.2d 378, 306 Mass. 233. 
Mich.—In re Phillips, 9 N.W.2d 872, 
305 Mi(^ 636—In re Brew;st€r 
r Street Housing Site in City of De- 
' . troit, 289 N.W. 493, 291 Mich. 313. 
Minn.—Fairvlew Hospital. Ass’n v. 
Public Bldg. Service and Hospital 
; and. Institutional Emp.^ Union Local 
No. 113, A.F.L., 64 N.W.2d 16— 
Arens v. Village of Rogers, 61 N. 
W.2d ;608, :240 :Mlnn. 886, appeal 
dismissed 74; act 680, 347 TT.S. 949, 
98 l^Ed 1096—State v. Suess, 62 
„ Kr.W.2d 409* 236 kinn. ^T^Hassler 
y.* E^gberg; 48 NsW.2d 843, 283 
Minnu. 487—Dayton Co, V. ciupet 
•Linoleum and R^ill^nt Floor Dec- 
oratora' Union, Locai. No. 696, AFL, 
89;NW.2d 183,‘2^ Minn. 87, appeal 
deiiied Carpet, Linoleum and Resili¬ 
ent Moor-Decorators* Union* Local 
No. 696, AF.L.^ V. , Dayton Co., 70 
S.Ct . 670, 339 . U.S* 906, 94 L.Ed^ 
1334. 


Miss.—California Qo. v. State Oil and 
Gas Board, 27 So.2d 542, 200 Miss. 
824, followed in 27 So.2d 648, 200 
Miss. 849, suggestion of error over^ 
ruled ;28 So.2d 120, 200 Miss. 824. 
Mo.—^Poole & Creber Market Co. rv. 
Bresbears, 125 S.W.2d 23, 343 Mo. 
1133. ‘ ' 

Mont—State v. Thierfelder,' 132 P.2d 
1036, 114 Mont 104—Mulholland v. 
Ayers, 99 P.2d 284, 109 Mont -558. 
Nev.—^King v. Board of Regents of 
- University of Nevada, 200 P.2d 221, 
65 Nev. 633. 

N.H.—Nelson v. Wyman, 105 A.2d 
766, 99 N.H. 33. 

N.J.—State V. Klapprott ^2 A.2d 877, 
127 N.J.Law 895. 

N.T.-^L’Hommedleu v. Board of Re¬ 
gents of University of New York, 
96 N.B.2d 806, 801 N.T. 476, af¬ 
firmed 72 act 624, 842 U.S. 961, 96 
L.Ed 707-^Lederman v. Board of 
Education of City of New York, 
95 N.B.2d 806, 301 N.Y. 476, affirmed 
Adler v; Board of Education of 
City of New York, 72 ^aCt 380, 
342 U.a 485, 96 L.Bd 517, 27'AL.R. 
2d 472—Thompson v. Wallin, 96 N. 
E.2d 806, SOI N.Y. 476, affirmed 
Adler v. Bdard of Education of City 
’ of New York, 72 S.Ct 380, ‘342 U. 
a 485, 96 L.Ed. 517; 27 A.L.R.2d 
472.' ... 

International Harvester Credit 
Corp. V. Goodrich, 132 N.Y.S.2d 611, 
284 APP.D1V. 60.4, affirmed 124 N.E. 
2d 339, 308 N.Y. 78. - ► 

People ex rel; Moses ■ v. Adams, 14 
N.Y.aSd 780, 172 Misc. 143—Fel¬ 
lows V, Seymour, 13 N.Y.S.2d 808, 
171 Mlsc. 833, reversed oh other 
grounds 19 N.Y.aSd 960, 269 App. 
Div. 966. 

People V. Parker, 138 N.Y.S.2d 
2—People V, Lang, 106 N.Y.'S.2d 
829—Application of Little,- 44 N.Y.^ 
a2d 456. 

N.C.—State v. Cheistnutt 85 aB.2d 
297, 241 N.a 401-r^tat6- v* Felton, 

. 80 aB.2d 625,-239 NiC. 675—Wil¬ 
son V. City of High Point, 7$ S.E.2d 
646, 238 N.C.‘ 14—Board of Man¬ 
ager's of James Walker Memorial 
Hospital of Wilmington v. City of 
Wilmington, 74 S*B.2d 749, 237 N. 
C 179. ' . 

OkL—^Lazar v. State, Cr., 276 P.2d 
, 1003, appeal dismissed 76 S.Ct 581, 

349 U.a 902, 99 LBd. —In ire 

Lutker, Cr., 274 P.2d 786—Ex parte 
Houston, 224 P.2d 281, 93 Okl.Cr. 
26. 

Or.—State v, Ai^thony, 16|9.'R.2d 687, 
179 Or. 282, certioipaxi'denied 67 .B. 
Ct 8.65, 330 U.a 826, 91 L,E(1,1276. 
;PjBL—Loomis v; Bqax^ uf ; Education 
:Of School Dist of Phiiadeiphla, 103 
, A.2d 769, 876 Pa. 428T-Sablosky v. 
Messner, 92 A2d,4li, 372 Pa..; 47— 

. Cavanaugh. y...Gelder, .72 ^2d 86, 
864 Pa. SOI, certiorari, denied'71 S. 

' Ct 66, 340 U.S. 822, 96 L^B.d, 604^ 
In re Hadley, 6 iL2d 874, 336 Pa. 
100. ; . 


. ., Commonwealth v. Dougherty, 40 
A 2d 902, 156 Pa. Super. 620. 

Commonwealth v. Perkins, 41 Pa. 
Dist & Co. .66, 50 Dauph.Co. 18, 
affirmed 21 A2d 45, 342 Pa: 629, af¬ 
firmed Perkins, v. Commonwealth- 
of Pennsylvcmia, 62 S.Ct 484, 814 

U. a 686, 86 L.Bd. 473. ’ 

Commonwealth ex reL Woodsido 

V, Sun Ray Drug Co., ComPl., 67 
- DauphCo. i29i—Cavanaugh v. .Gel- 

der, Com.Pl., 60 DauphCo. 171, af¬ 
firmed 72 !A2d 86, 364 Pa. 361, cer¬ 
tiorari denied 71 S.Ct 65, 340 U. 
S; 822, 96 L.Ed 004—-Hertz Drivur- 
self stations V: Sigglns, :Com.Pl., 58 
DauphCo. 291, reversed on other 
grounds 58 A2d 464, 368 Pa. 25. 

S.C.—^Beaufort County v. Jasper 
County, 68 aE.2d 421, 220 S.C 469 
—^Parker v. Bates, 56 S.E.2d 723, 
216 aa 62—Gaud V. Walked, 53 S.- 
E.2d 316, 214 S-G. 451—Bjrrd v. 
Lawrimore, 47 S.E.2d 728, :212. S., 
C. 281—Cothran v. Malloir, 46 S. 
E.2d 599, 211 aC. 887—Moseley v. 
Welch, 39 aE.2d 183, 209;ac. .1^ 
Trustees of Woffopd College' v. 
City of Spartanburg, 23 aE. 2d 9, 
201 aC; 3X5—Pickelsimer V. Pratt 
17 aE.2d 624, 198 S.C. ‘226—State 
V. Standard Oil Co. of New Jereey, 
10 aB.2d 778; 105 aC. 267i^Enerbe 
V. bavld, 8 aE.2d 618; 193 ac.'332. 
ap.—Schmitt V. Nord» 27 N.W:2d 910.^^^ 
71 S.D. ‘ 67-6, appeal dismissed 
Schmitt V. Wilder, 68 aCt 1018, 
834 U:a. 809, 92 LEd. 1741^tata 

V. Black Hills Transp. Go.,'20 N.W. 
2d 688.. 

Tenn.—Chambers v. Marcum, 265 S. 

W. 2d 1, 195 Tenn. U r - , 

Tex.*—Watts *v. Mann, Civ.Ai^., 187 
' S.W.2d 917, error-reused; 

Utah.—Thomas v. Daughters of Utah 
; Pioneers, 197 P.2d 477, 114 Utah 

108, appeal denied'39. S.Ct 739, 336 

U. S. 980,. 93 LBd.' 1090—Snow v. 
Keddington, 196 P.2d'224. 113. Utah 
325. 

Va.—Weber City Sanitation: Commis¬ 
sion V. Craft, 87 aE.2d 168—Green 

V. County Board of Arlington Coun- 
. ty, 68 aE.2d:616,193 Va..284—City 
. of Newport Nows* v;, Elizabeth City 

County, 66 aB.2d 66, 189 Va, 825t- 
Dunston v. City of Norfolk, 15 aB. 
2d 86, 177 Va. 689. 

Vt—^Anchor Hocking Glass Corp.. v.. 
Barber, 105 A:2d 271,' 118: Vt YOT 
. —State V. Douglas, 94 A2d 403,. 117 
Vt '484--Ellio^ V. State Fish .& 
Game Commission, 84 A2d 688, 117 
Vt. 61—^Dempsey V: Hollis; 75 AJ2d 
662, 116 Vt ^lfT-'rirybuiski v..BeI- 
lows Falls .Hydro.-Eiectric Corp., 20 
A2d 117, il2 Vt 'l—^tate Highway 
. Board v. Gates, l*ASd,825, 110 tt 
_67.,'' , . .. " ■ 

Wash.: 77 Btate vv.. Lawton, ^ 172 P..2d 
465, 26 Wash.2d 750:—State ex ,reL 
Collier y. , YeUe, .il5 . P.2d 373, 9 
’Wash.2d 817—Bauer v. State,-110 
H2d 16jl, 7 Wash2d 47CfTrGlty ,of 
. Spokane V, C<oon,, 160 P.2d 36* 3 
.Washed 243-^,tate ex rel Depart- 
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, or nuist/ be So j made,^® atid that the same is true as, to' eveiy ra- 


.16 c. j;s. 

; every rearonable jifesuiaptioa will 

ment of Finance, Budget and Busi¬ 
ness. Thurston County, 92 P.2d 
' 234, 199 We.sh. .898. ; ' , 

AS far as any presnmptioa eadstn^ 

' it is in favor ’of holding “a legisla- 
' . tive act constitutional. 

R. I.—State V. Gametto;'63 A.2d 777, 
75 R.1. 86. ~ 

' Acts of co-ordinate depaortment of 
government 

All presumptions ar^’ In faVo'r of 
constitutionality of \ deliberate acts 
of co-ordinate departih^t of govern¬ 
ment. • ’ ’: . 

‘ Mich.*^ity of Bcotse v. Peoples 
Community Hospital^ Authority, 68 
" N.wiaa 159, 336 Mich. 490^Toung 
V. City of Ami Arbor, 265 N.W. 579, 
267 Mich. 241. ' . . ' I 

tThere state acts within scope of. 
. its Vese^ed :^weTS, every presump¬ 
tion ie indulged, in favor of 
,Qf its legislation.' ... 

U.S.—Southern; Pac. Co. ‘ v. Corbett, 

, p.p.Cal.,. 20^F.St^p. 94(5. . •. 

-Presumption , as to purpose of. tan 
statute . . 

.Idaho.-^candrett Vv Shoshpne Coun-. 

tVi 116rPi2.d..22&, 63,Idaho 46.- 
-hCLeimTim, wage legpislation - 
.<2al.-^halz V. UniOh School Dist, 137 
P:2d 7e2, .68^.Cal.App.2d 699. - • , 

; Taai legislatldn . ” 

, (l;)' Statute exerting taxing powefr 

' is. within rnte.. ' , , 

Xj,S.—Walters v. City of St Louis, 
Mo.;, 74 S.Ct 6d5, .347 U.S. .231,, 
98 L.Bd. 660^-Green v., Frazier, N. 
b.; 40 ’S.Ct 49.9, 263 tJ.S, 233. 64 
L.fid. 878. - •; • ^ ^ , 

(2). Byery presxraption must be In- 
r .dulged in favor of the constitutional¬ 
ity of tax legislation. 

S. C.—Hay y. Leonard, 46 S,E.2d-663, 

, 212 aa 81. . .... 

. (3)/Every presumi>tion exists in 
. thvor. of legislation providing, sum¬ 
mary measure®, for tax .collection. 
N.J.-M3ity of Newark v.rTeskel, 69 A.- 
2d 365, i:6 N.XSuper. 434,. affirmed 
74A.2dm 5 N.J. 318. . 

(4) Every ' presumption must be 
ind^ged in favor of Statute' ex-; 
^ 6ihpting< some classes -of - pmperty" 
from taxation; •' 

U.S.—^Byrd v. Blue Ridge Rural Elec. 
G6-bp., CA.S:a> M5 'F.3d 542.; 

35. tf.S.—West Coast Hotei Cq. v. 
Parrish,. Wash.,. 67 aCt 678, 800 
.. U.S. ,379, ,81 I-^El'd.; 7PS, 103 A.L.R. 
1330—tf« S,<v. Butler, ^ass., 56 S. 
Ct 812, 297 U.S. i, 80 L.Bjl 477, 
102 AL.R. 914—Nebbla v. ‘People 
of State of New’ Totk, N.T., 54 
act 506. ; ^91 U.S. >02,^ 78, L.Bd. 
.940 ; 89" a1l.r. J.469—‘'S^tney V. 
People'bf StfiLte. oT CaJiforpIav Cat, 
47 S.^, 6427,4 U.a 8‘57; .71 X.Bd.. 

.; ld95~^raves v: State of Minnesota, 
Minn., 47..S.<:^'m, '272.U.a 425, 71 
ll:Bd: '381. ^ ‘ * 


Bchwartzman Service v. Stahl, D. 
C.Mq., 60 F.2d 1034-rJ. H. McLealsh 
.. &.Co. V. Blnford, D;aTex., 62 F. 
2d 161, affirmed Binford v. J. H. 
.McLeasish & Co., 62 B.Ct. 207, 284 

U. S. 698,' 76 L.Bd. .613-r-Marx v. 
Maybuiy, D.awash., 36 F.2d 897, 

. appeal dismissed 52 S.Ct 5, 284 U. 

. . a.691, 76 L.Ed. 683—Reed v. How- 
bert‘D.aColo., 8 F.2d~641. 

U. S. V. pe Cadena, D.CCal., 106 
. P.Supp. 202—U. S. V. Smith, D.U 

• Mich., 62 F.Supp. .694—U. S. v. At- 
: lantic ^ Commission . Co.,.. D.C.N.Ci., 

45 F.Supp. 187—Springfield Fire 
. Marine Ins. Co. v« Holmes,: D.C. 
Mont, 82 F.Supp. 964,. reversed on 
other grounds 61 S.Ct 19, ^11 U.a 
. 606, 85.L.Ed. 384, rehearing denied 
. 61 ..act 129, 811.U.S. 726, 86 L.Bd. 
473--Ooxpiis Xnris quoted in Para- 
mino Lumber . Co. v. Marshall,, B.C. 
Wash., 27 P.Supp, 823, 826, affirmed 
60 S.Ct 600, :S09 U.S. 370, 84 L.Bd. 
814:r-U. Krechting,. D.C.Ohio, 

26 F.Supp. 266, appeal dismissed, 
C.C.A, 108 F.2a 1014 and Wilier 
. V. U. a, 108 F,2d 1023—Paramount 
Pictures V.' Langer,' D.C.N.D:. 23 
P.Supp;. 890» motion .granted 69 S. 
i., Ct;.641, 306 U.S. 619. 83. L.Ed. 1025 
,—Nevada-Califomla Electric Cor- 
: poration v. Corbett, B.CXCaL, 22 P. 

• Supp. 951—U. S. V. Weathers, B.C. 

. 0a., 21 P.Supp, 763—rPeldman v. 

, Qity of Cincinnati, U.C-Ohio; 20 F. 

Supp. 631—-S. Buchsbaum & Go. v. 
Reman, D.C.lil., .14 F.Supp. 444— 
Weiss V. Magnussen, D.C.V€u, IS F. 

’ . Supp. 948. .. 

Kings.. County Lighting Co. v. 

» Barrett, D.G.N.T., . 276 F. 1006— 
Kinloch Telephone Co. v. Local 
Union No. 2 of International Broth- 
, erhood. of. Electrical Workers, D.C. 

^ Mo., :266 F. 312, reversed on other 
- grounds, CC.A., 276. F. 241, certio¬ 
rari denied Local Union No. ,2 of 
:, International. Brotherhood of -Elec¬ 
trical Workers V. Klnlodh TeL Co., 
42“ act 270, 267 U.S. 662, 66 L.Bd. 

. ' 423.. 

Hampton,. Jr. di Co. v.. U. S., 14 
CtCustApp. 860, affirmed J. W. 
Hampton, .:Jr.‘ & Co; v- U. S., 48 
.. act 848, 276 U.S. -894, .72 .L.Bd.. 
624. - : 

Aia.-^plnlon of Justices, 23 So. 2d 
6 06, 247 Ala. 195—Houston County- 
R'oaxd of Revenue v, Posmer,; 182 
So. 455; 236 Ala. 884—Ex parte Ash¬ 
ton, 166 So. 773, 281 Ala. 497, 104 
A.L.R-64—Wages v. State, 141 So. 
707, 326 Ala. 2, answers conformed. 
- to ill -So, 709, 25 AlSkApp. 84, cer¬ 
tiorari denied l41 So.'713, 225 Ala 
. lo^Stohe V. State, 89 So. 304, 18: 
Ala.App. 164. ' 

•Ark.-^ity "Of Helena v; Russwurm, 
79 aW.2d 993, 190 Ark. 60l^obb 

V. Parnell, 36 S.W.2d 888, 183 Ark. 
429. 

Axlz ,—Stewart v. Terde River iriMga- 

“411 


' tion & Power Dist, 68- P.2d 329, 
49 Ariz. 531—Stewart v. Robert¬ 
son, 40 P.2d 979, 46 Ariz. 143— 
State Tax Commission v. Shattuck, 
38.P.2d 681. 44 Ariz. 379—State v. 
• Childs, 257 P. 366, 32 Ariz. 222. 54 
. A.L,R; 736. . 

Cal»—People v. Superior Court in 
and for San Bernardino. County, 73 
P.2d 1221, 10 CaL2d. 286r-Los An¬ 
geles County Flood Control Dist 
V. Hamilton. 169. P. 1028, 177 CaL 
.,119:.. 

rOlasholt v. Glasholt 134 P.2d 816, 
■67 CaLAPP.2d 108—Justesen's Food 
Stores V. City :Of Tulare, 111 P.2d 
42.4,' 43 Cal.App.2d .616—^Ex parte 
. McNeal, 89 P.2d 1096, 32 CaLApp. 

2d 891—‘People V. One Packard 6 
‘ Touring Sedan, 79 P.2d 130,. 26 Cal. 
App.2d 150—Ex parte Kazas, 70 P. 
2d .962, 22 Cal.App.2d'161—EX parte 
McKelvey, 64 .P.2d 1002, 19 CaLApp. 

. 2d 94r^outhem Pac. R. Oo. v. Stib- 
bens, 285 P.-374; 104 Cal^Lpp. 664— 
Ex parte W€isher, 248 P. 1068, 78 
. CaLApp. 759—Los Angeles Ry. Cor- 
pomtion v. . Los. Angeles County 
Flood Control Dist, 248 P. 532, 7* 
.Cal.App. 17S-^Bx parte Makings, 

, 247 P. 923, 78 CaLApp. .68. 

Colo.—^ESachus v. People, .238 Pi2d 886, 
124 Colo. 464, appeal:.dismissed 72 
' act 663;: 342 U.S. '988. 96 L.Bd 698 
—^People ex rel. Rogers v.. Barks¬ 
dale, 87 P.2d. 755, 104 Colo. : 1— 
People ex rel; Rogers v. Letford, 
79 P;2d 274, 102 Colo. 284^Golden 
V. People ex reL. Baker, 74 P.2d 716, 

I 101 Colo. 381. 

j ConsL—Walkinshaw v. O’Brien, 32 A. 
2d 547, 180 Conn. 122—State v. Mil¬ 
ler, 12 A.2a' 192, 126 Conn. 373— 
'.State V. Heller, 196 A. 837,. 123 
Conn. 492, appeal dismissed Hel- 
I Jep V. State of Connecticut 68 S. 

, Ct. 766, 303 U.S./ 627, /82 L.Ed. 

, ,1088-^tate v. Muolo. 176 A. 401, 
119 Conn. 323. 

DeL—Appeal. of Blackstone, 190 A. 

. 697... 

Pla.-r-Varholy v. Sweat 16 So.2d' 267, 
163 Fla. 571—Miami Home Milk 
Producers Ass*n * v. Milk Control 
. Board, 169 . So. 641, 124 Fla. 797— 
Jackson Lumber. COi v. Walton 
County, 116 So. 771, 95 Fla. 632, ap¬ 
peal dismissed 49,S.Ct $39; 78 L. 
Bd.1011. 

Ga.—Harrison v, Hertford Steam 
Boiler Inspection & Insurance Co., 
.187 S.B. 648, 183. Ga. 1, reversed on 
^ other grounds Hartford. Steam Boil¬ 
er Inspection At (Ins.) .Co^ v. Har- 
.■rlson,-67 S.Ot 838, 301' U.S. , 469, 
81 L.Ed. 1228. 

Idaho.—Robison v. Enking, 69 P.2d 
- 603, 68 Idaho 24. i* - ' 

TIL—People ex reL Rusch. v. Lud- 
.,;wig, 7 ljr.E. 2 d 818, 865 lit 674— 
Chicago, *B. 'St <4. R. Co. v. Illinois 
(Commerce ^ Commission ex , reL 
ISrotherhbod of Railroad Trainmen, 
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4 N.B.2d 96, 364 lU. 218--Hunt y. 
Rosenbaum Grain Corporation, 189 
N.K 907, 855 Ill, 504-~Campe v. 
Cermak, 161 N.B. 761, 330 HL 463. 
- Ind.—Hanley v. State, 123 N.B.2d 452 
—Kirtley v. State, 84 N.B.2d 712. 
227 Ind. 175—State ex rel. Mavity 
V, Tyndall, 74 N.B.2d 914, 226 Ind. 
860, certiorari denied 68 S.Ct. 609, 
338 U.S. 884. 92 Ii.Bd. 1118, rehear- 
insT denied 68 S.Ct 782, 833 U.S. 858, 
92 LuBd. 1138—Perry Tp., Marlon 
County Y. Indianapolis Power & 
Li^ht Co., 64 N.B.2d 296, 224 Ind. 
59—State ex rel. Johnson r. Clay¬ 
ton, 7 N.B.2d 82, 211 Ind. 827— 
Heckler v. Center, 187 N.B. 878, 
206 Ind.'376—Koplovitz v. Jensen, 
151 N.E. 390, 197 Ind. 476. 

Iowa.—Knorr v. Beardsley, 88 N.W. 
2d 236, 240 Iowa 828—Oorpiur Jiu 
vis Seensdum cited in Dickinson 
y. Porter, 35 N.W.2d 66. 71. 240 
Iowa 393, appeal dismissed 70 S.Ct 
88, 388 U.S. 843, 94 L.Bd. 515— 
Blk River Coal 4b Lumber Co. v. 
Punk, 271 N.W. 204. 222 Iowa 1222, 
110 A.L.R. 1416—Hale v. Iowa 
State Board of Assessment and Re¬ 
view. 271 N.W. 168, 223 Iowa 821, 
affirmed 68 S.Ct 102, 302 U.S. 95, 
82 Ii.Bd. 72—^Priest v. Whitney 
Loan & Trust Co., 261 N.W. 374, 
219 Iowa 1281^—State v. Manninff* 
259 N.W. 213, 220 Iowa 525. 

Kan.—Johnson v. Board of Com’rs 
of Reno County, 76 P.2d 849, 147 
Kan. 211. 

Ky.—^Lovelace v. Commonwealtii, 147 
S.W.2d 1029, 285 Ky. 326—Martin 
V. J. Bacon & Sons, 106 S.W.2d 
569, 268 Ky. 612, appeal dismissed 
J. Bacon & Sons v. Martin, 58 S. 
Ct. 57, 802 U.S. 642, 82 L,Bd. 499, 
and affiimed 116 S.W.2d 963, 273 
- Ky. 389—Campbell v. Common¬ 
wealth. 17 S:W.2d 227, 229 Ky. 264, 
63 A.L.R. 932. 

La.—^Board of Barber Examiners of 
Louisiana v. Parker, 182 So. 485, 
190 La. 214—^Borden v. Louisiana 
State Board of Education, 123 So. 
655, 168 La. 1005, 67 A.L.R. 1188. 

Me.—Morris v. Goss, 88 A-2d 666, 
.147 Ma 89-r-Inhabitants of York 
Harbor Village Corporation v. Lib¬ 
by, 140 A. 382, 126 Me. 637—State 
V. Webber. 138 A. 738, 126 Me. 819. 
Md.—Hospelhom v. Emerson, 200 A. 

378, 175 Md. 207, 117 A.L.R. 660— 

^ Norris v. Mayor and City Coun¬ 
cil of Baltimore, 192 A. 531, 172 
Md. 667—«tate v. J. M. Seney Co., 
107 A. 189, 134 Md. 437. 

Mass.—Boston Elevated Ry. Co. v. 
Commonwealth, 89 N.E.2d 87, 310 
Mass. 528—Slome v. Godley, 23 N.E. 
2d 133, 804 Mass. 187—Howes Bros. 
Ca V. Massachiisetts Unemploy¬ 
ment Compensation Commission, 5 
N.E.2d 720, 296 Mass. 275i certio¬ 
rari denied 67 S^Ct. 434, 300 U. 

■ S. 657, ’ 81 DEd. 867—Campbell v. 
City of Boston. 196 N.B, 802, 290. 
Mass. 427-^owell Co-op. Bank v. 
Co-operative Cent^ Ban^. 191 N. 


E. 921,, 287. Mass. 388—rKnepland 
v. Emeiion, 183 N.E. 165, 280 Mass. 
871, 87 A.L.R. 1—Butler's Case, 179 
N.E. 690, 278 Mass. 218—Ahmed's 
Case, 179 N.E. 684, 278 MasA 180, 
79 AuL.R.' 669—Attorney General 
V. Brissenden, 171 N.B. 82, 271. 
Mass. 172—Commonwealth v. S. 
S. Kresge Co., 166 N.E. 658, 267 
Mass. 146—Central Nat. Bank v. 
City of Lynn, 166 N.B. 42, 269 
Mass. 1—^Masree v. Treasurer and 
Receiver General, 168 N.E. 1, 256 
Mass. 512—^Bradley v. Board of 
Zoning Adjustment of City of Bos¬ 
ton, 150 N.E. 392, 255 Mass. 160— 
Codman v. New York, N. H & H. 
R. Co., 148 N.E. 467, 253 Mass. 
144—^Attorney General v. Pelletier, 
134 N.E. 407, 240 Masa 264. 

Mich.—People v. Piasecki, 62 N.W.2d 
626, 833 Mich. 122—Case v. Michi¬ 
gan Liauor Control Commission, 23 
N.W.2d 109, 314 Mich. 632—Rohan 
v. Detroit Racing Ass'n, 22 N.W.2d 
483, 314 Mich. 326, 166 A.L.R. 1246 
—City of Highland Park v. Clark, 
20 N.W.2d 258. 312 Mich. 407— 
Lawrence Baking Co. v. Michigan 
Unemployment Compensation Com¬ 
mission, 18 N.W.2d 260, 308 Mich. 
198, 154 A.L.R. 660, certiorari de¬ 
nied 65 S.Ct. 43, 323 U.S. 73$, 39 
L.Ed. 691—Cady v. City of Detroit. 
286 N.W. 805. 289 Mich. 499, appeal 
dismissed 60 S.Ct 470, 809 U.S. 620, 
84 L.Ed. 984—Yoimg v. City of Ann 
Arbor, 266 N.W. 679, 267 Mich. 241 
—Thompson v. Auditor General, 247 
N.W. 860, 261 Mich. 624. 

Minn.—^Thompson-Parker Holding Co. 

V. Bjomson, 253 N.W. 110, 191 
Minn. 271—^Reed v. Bjornson, 263 
N.W. 102, 191 Minn. 264. 

Mo.—Varble v.. Whltecotton, 190 S. 

W. 2d 244, 354 Mo. 670—Ward v. 
Public Service* Commii^sion, 108 S. 
W.2d 130, 841 Mo. 227—State ex 
rel. Jacobsmeyer v. Thatcher, 92 
S.W.2d 640, 288 Mo. 622—Thomas 
V. Buchanan County, 61 S.W.2d 95, 

• 880 Mo. 627—^Lefinan v* Schuler, 
296 S.W. 808, 817 Mo. 671. 

Mont.—^Henderson v. City of Mis¬ 
soula, 79 P.2d 647, 106 Mont 696, 
116 A.L.R. 1426—State v. Safeway 
Stores, 76 P.2d 81, 106 Mont 182— 
State ex reL Helena Allied PHnt-. 
ing CouncU v; Mitchell, 74 P.2d 
417, 106 Mont ' 326—^Tipton v. 

Sands, 60 P.2d .662, 103 Mont 1, 
106 A.L.R. 474—State ex ret Spaiv 
ling V, Hitsman, 44 P,2d 747, 99 

, Mont 521—State v. State Highway 
Commission, 296 P. 1088, 89 Mont 
205—State v, Brannon, 283 P. 202, 
.86 Mont 200, 67 A.L.R. 1020—Mills 
V. Stewart 247 P. 332, 76 Mont 
429, 47 A.LJ^ 424.. , “ 

Nev.—Ex parte Irataxsable, 86 P.2d 
284, 66 Nev. 263. 

N.J.—^Reingold v. BCarper, T8 A.2d 64,' 

6 N.J. 182. 

Mansfield ^ Swett v. Town of 
West Orange, 198 A. 226, ,120 N. 
J.Law 146—State v. Dolbow, 189 A. 


915, 117, N.J.Law, 660, 109. A.; 4 .R. 
1488, appeal dismissed Dolbow v. 
State of New Jersey, 67 S.Ct. 943, 
861 U.S. 669, 31 L.EdL 1334, and 
Driscoll V. State of New Jersey, 
67 S.Ct 948, 801 U.a 669, 81 L.Bd. 
1334. 

State Board of Milk Control v. 
Newark Milk. Co., 179 A. 116, 118 
N.J.B<i. 604. 

MeSweeney v. Equitable Trust 
Co.. .198 A. 529. 16 N.J.Misc. 193 
—^Rocker v. Cardinal Building & 
Loan Ass'n of Newark, 179 A* 667, 
IS N.J.Misc. 397, affirmed 194 A 
866, 79 N.J.Law 184.. 

N.Y.—People v, Comstock, 78 N.T. 
856—Matter of Mead, 74 N.T. 216. 

Cert V. Smith, 291 N.T.S. 64, 249 
App.Dlv. 1, affirmed 6 N.B.2d 414, 
278 N.T. 481—Bareham v. Board 
of Sup'rs of Monroe County, 288 
N.T.S. 186, 247 App.Div. 684— 

Gardner v. Ginther, 260 N.T.S. 176. 
232 App.Div. 296, affirmed 178 N.B. 
802, 267 N.T. 678—People v. Ryan, 
243 N.T.S. 644, 280 App.Div. 262 
—Watkinson v. Hotel Pennsylva¬ 
nia, 187 N.T.S. 278, 195 App.Div. 
624, affirmed 132 N.E. 889. 281 N. 
T. 662. 

Abbye Employment Agency v. 
Robinson, 2 N.T.S.2d 947, 166 Misc. 
820—^Broderick v. Weinsier, 298 N. 
T.a 889, 161 Misc. 820, reversed on 
other grounds 1 N.Y.S.2d 318, 268 
App.Div. 213, affirmed 16 N.B.2d 
887. 278 N.T. 419—Coty, Inc., of 
New York v. Hearn Department 
Stores, 284 N.T.S. 909, 158 Misc. 
616—People ex .rel. Tipaldo v. More* 
hesKJ, 282 N.T.S. 676, 166 Misc. 622, 
reversed on other grounds 200 N. 
B. 799. 270 N.T. 233. affirmed 56 

S. Ct 918, 298 U.S. 687, 80 LuEd. 
1347, 103 AL.It 1446, rehearing de¬ 
nied 67 S.Ct 4, 299 U.S. 61>, 81 
L.Bd. 466—People v. Vitale, 272 N. 
T;S. 603, 161 Misc. 720—Hebrew Or¬ 
phan Asylum of City of New York 
V. City of New York, 2.70 N.T.S. 810, 
160 Misc. 299—^In re Hauges, 252 
N.T.S. 81, 140 Misc. 811—In . re 
Davison's BsUfe, 244 N.T.S. 616, 
137 Misc. 862, affirmed 258 N.T.S. 
42, 236 App.Div. 634—^Bo'wen v. 
City of Schenectady, 240 N.T.S. 
784, 136 Misc. 807, affirmed 246 N. 

T. S. 913, 231 App.piv. 779—"l^v- 
elers' Ins. Co. v. Post & McCord. 

220 N^.S. 170, 128 JMlsc. 626— 
Bareham v. City of Rochester,, 220 
N.T.S. 66, 128 Misc.. 642, modffied 
on other grounds 222 N.T.S. i41, 

221 App.Div. 86, and 158 NM 61, 
246 N.T. 140—In re City of Roch¬ 
ester,; 165 N.T.S. 1026,' 100 Misc. 
421.- 

N.C.—Hood ex rel. United Bank & 
Trust Co. V. Richardson Realty, 
191 i3.B. 410, 211 N,C.'682—State v. 
WilHams,. .182 SJB3. 711, 209 N.C 
67—^Railway Express Agency v. 
Maxwell,; 155 S.b: ,668, 199 NC 687 
—Briggs V* city of Raleigh, 141 
S.B. 69?; 196 N.a 223—Hinton v. 
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tional®^-® presumption, as well as witli respect to ptr I regarding every and all proper or appropri- 


I^cy, 137 S.E. 669, 193 N.C. 496— 
State v' ]aevis,.136 346, 193 N. 

. C. 192, 50 A.Li.k. 93—^Rhode IsUind 
Hospital Trusst Co. v. I^ougrhton, 
131 S.B. .741, IsfN.C. 263—Bickett 
V. State Tax Commission, 99 S.E. 
' 416, 177 N.C. 483.! ; 

N,D.—State ex rel. City of Minot v. 
Gronna, 69' N.Wf.Sd 6i4—^Anderson 
V. Peterison, 64 N.W^.Sd 642," 7$ N. 
P. 949—St^k V. City, of James¬ 
town,. 87 N.W.2d 516, 76 N.D. 422 
—State ex rel. Mason y. Baker, 
288 N.W. 202, 69 Nr.P.. 488—State 
ex rel. Bckroth v, Borgre, 283 N.W. 
621, 69 N.D. 1—State^ ex rel. Hagr- 
gart V. Nichols, 266 N.W. 869, 66 N. 
.D. 856. 

Ohio.—Wilson v. Kennedy, 86 N.E.2d 
722, 151 Ohio St 485r^orpiis Ju¬ 
ris Seoundum died in State ex. reL 
Mack V.! Guckenbergef. .39 N.E.2d 
' 840, 848, 139 phio St 273, 139 A.L.. 

B. 728—State ex :reL Walls, v. Wal¬ 
lace, 36 N.E:2d 167, 138 Ohio St 
410. : " . 

City of Toledo v. KohlhoJPer, 122 
N.B.2d 20, 96 Ohio APP. 866—City 
of Akron v. Stouts, 121 N.E.2d 807, 
96 Ohio App. 106—State v. Wil¬ 
liams, 116 N.E.2d 36,.94 Ohio App. 
249—^Hopkins v. Kissinger, 166 . N. 
B. 916, 31 Ohio App. 229.—^Davls v. 
State 169 N.B. 675, 26 Ohio App. 

. 340, affirmed 160 N.E..478, 118 Ohio 
St 26, error dismissed 48 S.Ct 432, 
277 U.S. 671, 72 L-Ed. 993. 

In re Thomas, Prob:, 117 N.B.2d 
740—^In re Columbus Metropolitan 
'Housing Authority, 8 Ohio Supp. 
.1, affirmed .Columbus Metropolitan 
Housihg Authority V. Thatcher, 42 
N.B.2d 437, 140 Ohio St 38. 

Opdyke, v. Security Sav. & Loan 
Co., Com.pi., 97 N.E.2d'435, affirmed 
99 N.B.2d 84, afflmed 105 N.B.2d 
9, 157 Ohio St . 121, 

Kahn Bros. Co._ v. City of 
Toungsto^, 26 Ohio N.P.^N.S,,' 80, 
affirmed City. of Youngstown v. 
Kahn.Broa.'Bldg. Co., 148 NT.B. 842, 
112 Ohio St 664—City of Cincin¬ 
nati V. Baumgartner, 26 Ohio N.P., 
N.S., 20. 

Okl.—Reeves v. State, 253 P. 610, 86 
OkJ.Cr. 136—Hewett v. State 252 
P. 1109, 36 Okl.Cr. 157. . . , 

Or.—Corporation of Sisters of Mercy 
V. Lane County, 261 P. 694, 128 Or. 
144—rBastem & Western Lumber 
. Co. y; Patterson, 268 P. 193, 124 
Oh 112, 60 A.L.R. 628, reversed 
■ on otl^er grounds 264 P. 441, 124 Or. 
112, 60 A.L.R. 628, and affirmed 49 
S.Ct 184, 278 U.S.- 681, 73 KBd. 
618—fright V. Beveridge, 261 P. 
; 896. 120 Or. 244. 

Pa—In re Marshall, 69 A.2d 619, 363 
. .Pa 326—Wilicox v. Penn Mut Life 
Lie Co., 65 JL2d 621, .86.7 Pa- 681. 
174 A.L.R.. 220—rWiison V. School 
.List of Philadelphia.. 135 JL 90, 
828 326—^Commonwealth ex reL 


White V. Miller,. 169 A. .436, .313 
Pa' 140—Commonwealth v. Live- 
right 161 JL 697, 808 Pa 35: 

James y. Public Service Commis¬ 
sion of Commonwealth of Pennsyl¬ 
vania 177 A. 343, 116 PaSuper. 
677. 

In re Schuylkill County Hospital, 
8 PaDist & Co. 407. . 

In re Mount. Lebanon Tp., 26 
PaDist 316.. 

Fisher v., Public Service Com¬ 
mission, 48 PaCo. 633—Common¬ 
wealth V. Krebs, 48 PaCo. 426. j 

R. L-r^Amitrano v. Barbaro, 1 A2d| 
- 109, 61 R.L 424. 

S. C.—Smith V. Robertson, 41 S.E.2d 
631, 210 S,C. 99—Thomas v. Mack- 
len, 195 S.B. 539, 186 S.C. 290— 
Plowden- V. Beattie, 193 S.E. 661., 
186 S.C. 229—Bpworth- Orphanage 
V. Wilson, 193 S.E. 644, 186 S.C. 248 
—State ex rel. Coleman v. Lewis. 
186 S.B. 626, 181 S.C. 10—State v. 
Brown, 182 S.B. 888, 178 S.C. 294, 
appeal dismissed Brown v. State 
of South Carolina 66 S.Ct 760, 
298 U.S. 689. 80 L.Bd. 1372—Clarke 
V. South Carolina Public Service 
Authority. 181 S.B. 481, 177 S.C. 
427—Gregg Dyeing Co. v. Query, 
164 S.B. 688, 166 kc. 117, affirmed 
62 S.Ct 631, 286 U.S. 472, 76 L.Bd. 

■ 1232. 84 A.L.R. 831—Witt v. Peo¬ 
ple’s State Bank of South Caro¬ 
lina 164 S.E. 806, 166 S.C. 1, 83 
AL.H. 1068—Scroggle v. Scarbor¬ 
ough. 160 S.E, 696, 162 .S.C. 218— 
Duke Power Co. v. Bell, 162 S.B. 
866, 166 S.a 299—^Means v. State 
Highway Department of South Car¬ 
olina 143 S.E. 360^ 146 S.C. 19— 
McColl v. Marlboro Graded School 
Dist No. 10, 141 S.B. 265, 143 S.C. 
120—^Rutledge v. Greater Green¬ 
ville Sewer Dist, 187 S.B. 597, 189 
S.C. 188—^McKiever v. City of 
, Sumter, 135 S.E. 60, 137 S.a 266. 
S’.D.—State ex reL Jensen v. Kelly, 
274 N.W. S19i 65 S.D. 345—^Flan¬ 
nery V. Welsh, 251 N.W. 216, 61 
' S.D. 656—State ex rel. Botkin v. 
Welsh. 261 N.W. 189, 61 S.D. 693— 
State V. Reininger, 389 N.W. 849, 
69 S.D. 386—Warren v. Brown, 284 
’ N.W. 88, 67 S.D. 528. 

Term.—Marion County Biv6r Transp. 
Co: y. Stokes, 117 S.W.2d 740, 173 
Tenn, 347—Com v. Fort 96 S.W.2d 
620/ 170 Term. 377, 106 AL.R. 647 
—City of Rbckwood v. Rodgers, 290 
S.W. 831, 164 Tenn. 638—Obion 
County V. Coulter,' 284 S.W. 872, 
158 Tenn, 469. , “ 

Tex.—State v. Hogg, 72 S.W.2d 698, 

’ 123 Tex. 668. 

Seydler v. Border, Civ.App., ,116 
S:W.2d 702, error refused—^Rogers 
V. Jobes, Civ.App., 64 S.W.2d 1119, 
appeal dismissed 73 S.W.2d 92^ 123 
Tex. . 409, answer conformed, to 
. GuardiaiZi Trust Co. v. .Turner, Civ- 
ApW 78 aw.2d : 1047—Rabel v. 

413 


Drive,, Ciy.App.. 6^ S.W.2d 1118, ap- 
. peal dismissed Drive v. Rabel, 73 
. S.W.2d 92, 123 Tex. 410, answer 
conformed to Guardian Trust Co. 

V. Turner, Clvjlpp.. 73 S.W.2d 1047 
. —Babel v. Cowen, Clv.App., 64 S. 

W. 2d 1118, appeal dismissed Cowen 
V. Rabel, 78 S.W.2d 92, 123 Tex. 
410, answer conformed to Guardian 
Trust Co. y. Turner, Civ.App.. 73 
S.W.2d 1047;—Jefferson Standard 
Life Ins. Co. v. Adrean, Civ.App,, 
64 S.W.2d 1118, appeal dismissed 
Adrean v. Jefferson Standard Life 
Ins. Co., 73 S.W.2d 92, 128 Tex. 
410, answer conformed to Guardian 
Trust Co. V. Turner, Civ.App., 73 
SrW.2d 1047—Dallas Joint Stock 
Land Bank v. Sutherland, Civ.App.. 
64 S.W.2d 1117, vacated on other 
grounds Sutherland v. Dallas Joint 
Stock Land Bank, 73 S.W.2d 54, 124 
Tex. 114—Christian v. Jones, Civ. 
App., 64 S.W.2d 1117, appeal dis¬ 
missed 73 S.W.2d 92, 123 Tex. 409, 
answer conformed to Guardian 
Trust Co. V. Turner, Clv.App., 73 
S.W.2d 1047—Carr v. Baldwin, Civ. 
App., 64 S.W.2d 1116—Martlndale 
Mortg. Co. V. Nichols, Civ.App., 63 
S.W.2d 1118—^Murphy v. Phillips, 
Civ.App., 63 S.W.2d 404, appeal dis¬ 
missed 73 .S.W,2d 92, 128 Tex. 409, 
answer conformed to Guardian 
Trust Co. V. Turner, Clv.App.. 73 
S.W,2d 1047—Allison v. Sutton 
County, Civ.App., 278 S.W. 928. 

Ex parte Day, 76 S.W.2d 1060, 
127 Tex-Cr. 867. 

Utah.-t-BrQadbent y. Gibson, 140 P. 
2d 939, 105 Utah 63—^Utah Mfrs.’ 
Ass’n y. Stewart, 23 P,2d 229, 82 
Utah 198—Tintlc Standard Mining 
Co. V. Utah County, 16 P.2d 633, 
80 Utah 491—State v. Packer Cor¬ 
poration, 297 P. 1018, 77 Utah 600 
—Utah State Fair Ass’n v. Green, 
249 P. 1016, 68 Utah 261. 

Va.—Dean v. Paolicelli, 72 S.E.2d 506, 
.194 Va. 219—Mumpower v. Housing 
Authority of City of Bristol, 11 
S.B..2d 732, ,176 Va. 426—Morgan 
V. Commonwealth, 191 S.E. 791, 168 
Va. 731, 111 A.L.R. 62—^Bourne 
V. Board of Sup’rs of Henrico Coun¬ 
ty, 172 S.B. 246, 161 V€U 678—Farm¬ 
ers’ & Mechanics* Benev. Fire Ins. 

' Ass’n of Roanoke and Botetourt 
Counties y. Horton, 160 S.B. 315, 

I 167 Va. 114. 

Ivt—Gross V. Gates,' 194 A. 465— 
Clark V. City of Burlington, 143 
A. 677, 101 Vt 391. 

Wash.—McDermott v. State, 84 P.2d 
372. 197 Wash. 79. 

Wis.—State v. Dammann, 243 N.W. 

481, 209 Wis. 21. 

12 C.J. p 794 note 23. 

55.5 Maes.—Dozhmonwealth v. Finni- 
gan, 96 N.E.2d 716, 826 Mass. 378— 
. Mansfield Beauty Academy v. Board 
, of Registration of Hairdressers, 96 
N.E.2d 145. 826 Mass. 624—Dela- 
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■iB-aj.s. 


^ ^ —-- 

ate, 65.1b of‘possaieSS-iS presamptionj that evetjr 1 intendment,' or all interidments,86.20 or all fair or 


' ware & Hudson Co. v. Boston R. R. j 
Holdinsr Co,, Bl N.B.2d 553, 323 
Mass. 382, appeal dismissed ’69 S.Ct. 
746, 886 XJ.S. 932, 93 X^-Bd. 1092— 
Merit Oil Co. y. Direc1:or.of Divi¬ 
sion of Necessaries of t.ife, 55 N.B. 
2d 629, 819 Mass.’ 301—I^exter v. 
Commissioner of Corporations and 
Taxation, 56 N.B.2d 226,t 316 Mass. 
81—Hayes v. City of Brockton, 48 
N.E.2d 683, 813 Mj^s. 641—^Hoore 
y. Election Com*rs of Cfl^bridge, 

’ 36 N.B.2d 222. 809 Mass. '803—At¬ 
torney General y. Secretary, of Com¬ 
monwealth, 27 N.fi.2d ^ 266, 306 

Mass. 26. j. r ■ * 

Statute relatiii^ to ialtiatlye petl- 
tiOBjr ' 

—^Morrissey v. State'Ballot Daw 
Commission, 43 N.B.2d ■ 386, 312 
. Mass. 121. , ' ’ 

'5S.10 Conn.—State ex rel. Higgrlns v. 
Civil' Service Commission, of City 
of Bridgeport, 90 A.2d .862, 139 
Conp. 102.' . . 5 

55.16 u:s.—Nebbla v. People of 
State of New Tork^ N.T.', 64 SiCt. 
605, 291 XJ.S. 602,- 78 • DiEd. 940, 
89 A.D.R. 1469—Adkins V. Chil- 
dren*s ‘ Hospital, App.D.C., 48 SiCt. 
394, 261 XJ.S. 625, 67 D.Bd. 786 
24 AD.R. -1288. 

State of Califomla v; AngMH, C. 
CACal., 129 P.2d 466, certiorari 
denied 63 S.Ct. 74, 317 XJ.S; 669, 
87 Li.Bd, ■ 637—Saiicho v. Bacardi 
Corp. of America^ C.C.A.Puerto Ri- 
' cO, 109 F.’2d 57, reversed on other 
• gn^uhds Bacar^ Corp.' of America 
V. Domenech, 61 S.Ct 219, 311 U.S. 
150, 86 D.Bd. 98. 

U. S. V. Krec^ting, D.C.Ohio, 26, 
F.Supp. 266, appeal dismissed, C.a 
A,, iJ. H. Berling Dairy Products 
Go. V. U. S., 108 F;2d 1014; and 
Wilier V. XT. S., 108 F.2d 1023. 


Ariz.—Americjm Federation of Labor 
■ V. American Sash & Door Co., 189’ 
P.2d 912, 67 AtI£ 20, ate&ied 69 S. 
Ct. 268, 260, 335 U.S.‘638, 98 L:Ed.i 
222, 6 'AL.R.2d 481. 
lowA—Sperry. &. Hutchinson Co. v. 
Hoegh, 65 N.W.2d 410.. 

—City, of Camden v. South Jer¬ 
sey Port Commission, 68 A.2d ,652, 

2 N.J.Super. 278, aflarmed in part 
and reversed in part ,pn other 
. grounds 78 A-2d 66, 4.N.J. 357. ., 
InterstOite Sanitation Commission 
V. Weehawken.Tp., 68 ;A.'2d: 630, 141 
• N. JJEq. 686, modified on other 
grotmds 68 A2d, 628* 1 N.J. 880. 

QTri.:—Swanda v. Swanda; 248 P.2d 
675, 207 OkL 186—Adwon V. Okla^ 
homa Retail Grocers Ass'n,. 228 P. 
2d 876, 204 Okl. 199—Application 
of Rlch^dSOn, .184 ‘ P.2d .642,' 19^9 
OkL^ 406. ' ' .V\,, . 

Pa.—Commonwealth ex rel. Wcfbdslde . 
v: Ray Drug. Co., .^OmPL* 67 [ 

DauplLCo. 129. ’ * I 


Presumptl’ons consistent with 
‘gnage and subject, matter. . 

In case of doubt, every possible 
presumption not clearly inconsfatent 
I with, language and subject ma'^ter is 
[ to be made in favor of constitutional¬ 
ity. V . 

XJ.S.—^Tower Realty y. City of East 
Detroit. aAM:ich., 196 P.2d 710. 
Mich.-^artland S. S. Corp. v. Mich¬ 
igan Corp. & Secjiritles Commisston. 
64’N.W.2d 886, 839: Mich. 661—rP.eo- 
ple V. Piasecki, 52’N.W.2d. 626, 883 
Mich. 122—^Thayer . y. Michigan 
Dept, of Agriculture, 85 N*W.24 360, 
323 Mich. 403—^Be^son y. State, 25; 
N.W.2d 112, 316 Mich: 66-^People v. 

' Duhina, 8 N.W. 2 d ,99, :804 Mich. 
368. 145 A.L.R: 886,’ certiorari de¬ 
nied 63 S.Ct. 1331, 8,19 U^S. 87 
L.Ed. 1716, .rehe8uring denied 64 S. 
Ct. 31, 320 XJ^S. 811, 98 L.Bd. 490. 
W.Va.—Bennett v. Bennett, 62 S.H2d 
273, 13’6 W.Va, i.. ■. 

D]ae process; eoinsJ -protoctibn 
Every possible presumption is. in 
favolp of the validity of sta^e stat¬ 
ute challenged as violative of the due 
process and equal protection clauses 
of the l4th -Amendment..... 

U.S.—^Jung V. City of Winona, D.C. 

. Minn,, 71 F.Supp. 558. . - 

Statutes, relating to Ucemdng of milk* 
.dealers . • ^ • 

Ohio.—^Ziegler v. Brown, 14 .Ohio 
Supp. 86, appeal dismissed’ 64 N.B. 
2d 680; 146 Ohio St. 224. 

55.20 Al^—^Riley v. Bradley, 41 So. 
2d 641, 252 Ala. 282—State ex rel.' 
Rountree v. Summer; 28‘So.2d 666, 
248 Ala.’ 646—In re- Opinion of the 
Justices, 22 So.2d 621, 247 Ala. 66 
A-Alabama State Federation of La- 
hbr V. McAdory, 18 So.2d 810, 246 
Aia. 1 y certiorari dismissed 66 S. 
Ct 1884, 826 U.S. 450, 89 L.Bd. 1726 
—State* V. Polakow^s Realty Ex-, 
ports,' 10 ■So.2d^’ 461, 243' ■ Ala» 441, 
certlot*ari denied Polakow*s Realty 

• Experts v. State, of Alabama,, 63 
act . 1166, 319 U.S. 750,. 87. L.Bd. 

!1705 land Stsrumpf v. State: of Ala¬ 
bama, 68 act 1166, :819 U.S. 760, 

. ‘87 L.Bd.. 1706—^Morgan* County v^ 
Edmonson, 192 So. 374, 238 Ala. 622, 

.—State, ex rea..Wilkinsony,.Hw- 
; phy,;186 So^, 487^ 237 Ala. 382, 121 

A..L.R. 283,. _■ . ’ •i 

State ecK .reL Dorian v. Stone, 6 
SQ.2*d 893, 80 Aia..App» 413. . .... 

Arlz.—Hudson .V. Kelly, 253 P.24 .862, 
-.76 266—Roberts y. Spray, 223 

P.2d 808, 71 Ariz. 60—^In re. I^w- 
. ,kowltz. ,213. P.2d 690,. 69 Ariz. 847, 
Vacated on other grounds"220 .P:2d 
229, 7,0 Ariz. 326—Barhart’y..Froh- 
miuer, 178 P;2d 486, '65 Ai^. 221— 
"State-v. Daxey;''232 P: 884,"2.7 ^iz. 
;.„2'64.’ . 

CJai:—Stete Board, Of "Dry pieaners v. 
.^Tkxift-J^frLuxT/Cl'eainer's,. 254 P.2d 
29’, 40 Called :‘486Vi^Locikheed' 

* crift Corp. v. Superior' Court of 


Los Angeles Qotmty, 171 P.2d 21, 
28\;CaL2d 481, 166 A.L.It 7pi— 
CoUins V. Riley, 162 P.2d 169,’24 
Cal. 2 d 912—^PeopjC . y. . Western 
Fruit Growerb, 140 P.2.d IS, 22"Cal. 
2 d 494—^MclKay Jewelers .v.’ .Bow- 
ron,122 P.2d,648, 19 Cal.2d 695, .18,9 
A.Iii:R, ‘1188—Ray .v. JEtoker, 101 
P. 2 d 666 , *16 C€a.2d 276—Sbfithem 
Service Co. v; Los., Angeles Coun¬ 
ty, 97 P.2d 968, 16 Cal.2d 1, ap¬ 
peal dismissed 6 t). S.Ct 979, 310 
U.a 6i0, 84 L.Bd. 1388, rehearing 
denied 60 actl 1086, 310 U.S. 668 , 
84 L Bd.’ 1421-:—Jeroey Maid Milk 
i^oducts/Go. V. Brock, '91 P.pd 677, 
18’Cal.2d'620. ' 

Smith y. Peterson, 280 P.2d 622, 

' 131 Cal.App.2.d 241-^jtokes v. COun- 
■ ty Clerk of L 6 s Amgeies County, . 2 64 
‘ R.2d 969, 122 CaL^Pi?-2d 2^9— 

/Penny y. 'IWatsoj::^ .26a/P.?.d 692,!.114 
Cal.App.2d 491, appeal, dismissed 
‘ 74 act ^1, .346 XJ.^; 803,;.98 L.Ed. 

- 33 ’ 4 -^--Clafk v. City of Pasadena, 227 
P.2d 306, 102 Call.App.2d. 198^Peo- 

" pie V." Keith lEtf . Equipment .po„ 
161. P.2d 244, 70 Cal^pp,2d: 839— 
NOce v: Departinent pf Stance, 113 
P.2d' 716, 46 CalAPP.3d[ 6 . 

People y. Smith, Super., 284 P. 
2 d 203. , . ■' .. 

Cohn.:—Jennings .y. Connecticut 3C^lght 
& Power." Co., ' 103 Au 2 d 635,. 140 
Conn. 660—Schwartz v. Kelly, 99 
’ A.2d 89, 140 Conn. 176, appeal' dis¬ 
missed 74 act 227, 346 U.S. 891, 
98 L.Ed. 394— ^Northeastern , Gas 
Transmission Co. y. Collins* 87^. A 
2d 139, 138 Conm 582—Gionfriddp v. 

. Town of . Windsor, 81 A2d .266, 187 
• Conn. 701-rMilIs y. Gaynor, 73 A2d 
823, 185 ' Cohn. 682—Lyman v. 

Adorno, 52 A.2d 702, 183 Conn. 611 
7 -State. V.-Miller,. 12 ,192, 

126 Cohn. 873. 

Fla.—Hanson v* Staite, 56 So.2d 129. 
Md.—Johps Hopkins’ University, v. 

Wflllams, si A2d"892, 199 Md. 382. 
Mo.-^Aliied Mut Ins. Co. v. Bell, 
185 S.W.2d 4, 863 Mo. 891, 168 A 

kr: 415. ^ ^ 

jj.j.—Jamoundau V, Haxher,' 109 A2d 
640, 16 N.J. 600, certloisarl denied 
■ 76 -a.Ct. 6S0, 849 Xr.S. -904; 99 L-Sld. 

' -State V. Tlienriold Co.,'108 

A.2d 421. f 6 N.j; 274—Nagy v. 
Ford Motor Co, 78 A.2d -709, 6 N.J. 

.341; -'i ■ • 

Oh—Swift & Co. y. Petersonr 288 P. 
’2d 216,^192 Or. -97—^Tompkins v. 
District Boundary Board of Tam- 
hill- County,: 177 P.2d .415^ 180 Or. 
339.' . : . , : 

Wash.it-Roberts V. Millikln, 98 P. 2 d 
393, 200 Wash. 60-^tate fex reL 
Forks Shingle Co. v. Martin, 83 P. 

- : 2 d 766,'196iWash^494. " / “ 

'Act passed hith xeqplMte forM and 
’ Pihbexhbnies . ' 

:;;aix inteh^ehjts e^^ of 

:the ponstitutibnality ^Of .an act of the 
legistartoe'‘pfilseed with the forms 
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reasonable,58 ,or proper , or appropriate meanings j which can be accorded the language employed by the 

V. Buder, 62 N.W.Sd 166, 332 Mich. 


and ceremonies reQuislte to give it 
the force of law. *■ 

Tenn.—<5reat Atlantic & pacific. Tea 
Co. V. McCanless, 167 S;W.2d 843, 
178 Tenn. 364. 

Act of oongreM 

(1) Court should resolve every in¬ 

tendment In favor of. an. act of con¬ 
gress. - . , . 

XX. S. V. Lewis, JifunA.pp.,. 100 
A 2d 40, affirmed . .Lewis y. U. S., 
214 F.2d 85,3, certiorari granted 76 
S.Ct. 60, 848-11.5., 810, 90 L.!!^- 

(2) Courts of first Instance should 
resolve every Intendment in favor 6t 
an act of congress, v ‘ 

L.a—^Rudder w. U; S., Mun.Appi, 106 
. A2d 74i: , . . • 

Frerogative of leglSlatiire 
‘ Id’ determlrilng ^whether a statute 
>iftg been constltutionsilly enacted 
every intendment is to be ihdiilged ifi 
favor of prerogative of legislature 
Ark.—Taylort y., J. A Biggs Tractor 
Co.,. 122 S.'W;.2d 60.8, .197 Ark. 883., 
Highly remedial aet 
The rule is especially applicable 
where the challenged act is highly' 
remedial. • ’ 

Wash.—State ex’ret Forks Shingle 
Co. V. Martin* ‘88 P.2d 766* 196' 
Wash. 494. , , I 

Statute viewed la flight of .favorable 
inteiLdmeiLts 

Courts must view a statute tn the; 
light of every intendment favoring 
constitutionality; . and this rule ap¬ 
plies where tibe statute of another 
state is under scrutiny. 

Cal.—In re Monks*‘« Estate,. T20 P.2d' 
167, 48 CaLApp.2d 6 08 ,., appeal dis¬ 
missed Monks V. Lee,' 63 S.Ct. 60, 
-317 xr.S. 500, 87 L.Ed- 483, rehearing. 
' denied 63 ' S.‘Ct 823, 817 ' XJ.S. 711, 
87 L.Ed. 666. 

Welfare of cltizeng. ' .. 

Where a 1 provision of law will, 
seive to further the Welfare of ^ej 
citizens of the state, the couiHt must 
make - every ^ Intendment: .in favor, j)f 
the validity of the act. 

Conn.—Legat:V. Adorno, :88 A2d 186, 
188 Conn.^134. 

Enaotments m piibUo mtezest 
. Unless thei?e . is a cle^ and con¬ 
vincing violation of. constitutional 
and. statutory prohibitions or re¬ 
quirements, court shoiidd indulge 
eveiy intendihent of legality in favor 
of legislative and local ehacftments 
stated to be and^deflnitely in the pub- 
4ic interest. . .. , < r.., 

N,y.—ComeiresM v. . City of Elihira, 
128 kT.S.2d 913. 288 App.DiY. 666; 
, affirmed 126 NJB3.2d 241, 30’8 N.T. 
■'248. ■ • •' * 

.Bequlvemento to adopted 

Before court; .wiu hold 
constitutional on ground that its 
provisions -aiw Unreasonable, exces¬ 
sive, and in violation, of constitution¬ 


al safeguards, every Intendment must 
.be made in favor of its validity, if 
means adopted are suitable, to. end 
in view, impartial in, operation, and 
not unduly oppressive on individuals*, 
and have real and substantial relation 
to their purpose. 

Ohio.—Savlers v. Smith, 128 N.B. 269, 
101 Ohio St. 132. ' 

State V. Fields, App., 36 N.E.2d 
744. 

56... U,S.—Oakland Club v. South Carr 
olina Public Service Authority, C.C. 
AS.C.. 110 P.2d 84. 

Blake w. Paramoimt Pictures, X>. 
C.Cal., 22 F.Supp. 249—^Bemis Bro. 
Bag Cp. V. Feidelson, I3.C.Tenn.,.13 
F.Supp. 163. 

Ala.—Hall v. Underwood, 63 So. 2d 
688, 268 Ala. 892—Cray v. Walker 
-County,. 179 So. 226, 236 Ala. 223— 
Gray v. Johnson, 179 So. 221, 286 
,Ala. 405—Tucker v. State ex rel. 
Poole, 166 So. 249, 231 AIa 860 
. •<;—State ex, rel. Shirley v. Lutz,. 147 
So. 429, 226 Ala. 497—Wages v. 
State. 141. So. 707, 226 Ala. 2. an¬ 
swers conformed to 141 So. 709,. 25 
Ala.App. 84, certiorari denied 141 
So. 713, 22$ Ala. 10—Heniy v.' 
State exj reL* Armstrong, 117 So.: 
633, 218,. Ala. ,78—^Henry v. State 
ex rel. Hartsfleld, 117 So. 626, 218 
Ala. 71. 

.. Jackson y. State, 68 So.2d 850, 
87 AlaApp. 335, certiorari denied' 
... 68 So,2d 853, 260 Ala. 698. 

Alaska.—Wickersham: v. Smith,, 7 
' = Alaska !622. . 

Ariz.—State Tax Commission v. Shat- 
tuck, 88 P.2d 63i, 44 Ariz. 379. 
Ark-r-City of Helena v. Busswurm, 
.. 79. S.W.2.d 99S, JL90 Ark. 601. 

Cal,—^Hart vl City of Beverly .Hills, 
J9 .P.2d 1080, 11 Cal.2d 843—Los 
^ Angeles County Flood Control List, 
v; Hamilton, 169 P. ld28, 177-Cal¬ 
ais.. 

Con'n.r-TCahiir v. Leopold, 103* A.2d 
818, -141 Conn. l*^tate v. Muolo, 
176 A. 401, 119 Conn. S28-^l>aly; 
" y. Fisk, 1^4 A.. 169, 104 Conn. 679. ’ 
Fla.-^ity of Ocoee v. Bovmess, 66 
So.2d 7—State v; Butler, 69 So. 771, 
70 Fla. 102, 

'Idaho.-^Idaho Gold Lredging Co. v. 

. Balderston, 78 P,2d 106, 68 Idaho 
692.- 

111.—^Etehrys v. Raboln, 59 N.B.2d 
491, 396 IlL 118, 169 AL.R. 927. 
lad.—Bttinger v. Studevent, 88 -NJB3. 

:2d 1000, 219 Ind.'4a6.. 
-lowfiu-rCentral States Theatre Corp. 
v; Sar* 66 .N.W.2d 450, 345 Iowa 
1254 — ViJfiLSL V. Iowa . State. Board 
-of Assessment and. Review, 273 jN*. 
•W. 328; 223 Iowa 604,. followed in 
273 N.W., 346,. appe^ dismissed 
- 68 S.Ct.;28, 302 U.S. 687, 82. I^d; 
496, rehearing denied .58 S.Ct, 186,' 
302 U.S. 776, 82 L.kd 60,0. 

Mich.—People y..-Piaaeckl,- 62..N.W. 
2d 626, 333 Mich. 122—^Beacon Club 
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. 412, appeal dismissed Eight O.*Clock 
Club V. Buder, 72 ,S.Ct. 1077, 343 

U. S. 971, 9$ L.Bd. 1366, rehearing 
denied 73 S.CL 6, 344 U.S. 348, 97 
L.Ed. 659—DeVries v. Alger, 44 N. 
W.2d 872, 829 Mich. 68—Case v. 
Michigan Liquor Control Commis¬ 
sion, 23 N.W.2d 109, 314 Mich. 632 

-^Johnson v. Figy, 22 N.W.2d 893, 

314 Mich. 648—^Rohan* v. Detroit 
Racing Ass’n, 22 N.W.2d 433;- 314 
Mich. 326, 166 AL.R. 1246—City 
of Highl^d Park v. Clazk, 20 N. 
W.2d 263,-312 Mich. 407—Lawrence 
Baking Co. v. Michigan Unemploy- 
' ment Compensation Commission, 13 
N.W.2d 260. 808 Mich. 198, 154 A. 
L.R. 660, certiorari denied 65 S.Ct. 
43, 823 U.S. 738, 89 L.Bd. 691— 

’ Cady V. City of DetrPlt, 286 N.W. 
-806, 289 Mich 499, appeal dis¬ 
missed 60 S.Gt 470, 809 ^U.S. 620, 
84 L.Ed. 984. 

Miss.—Russell -JCnv.' Corporation v. 
i . Russell, 182 So. 102, 182 Miss. 386. 
Mo.—State v. Ward, 40 S.W.2d 1074. 

. 328 Mo. 668. : 

Mont—State v. Gateway Mortuaries, 

. 287 P. 166, 87 Mont 225. 68 A.L.R. 
.1612—State V. Board bf Com’rs of 
Fergus County, 285 P. 932,,36 Mont 
595^Russell v. Sunburst Refining 
Co., 272 H 998, 83 Mont 4'62-rrState 

V. State Highway Commission of 
State of Montan^ 267 P. . 499, 82 
Mont, 382—State y. Keaster, 266 
P. 387, 82 Mont 126—State y. 

.Erickson, 24'4 P, 287, 76 Mont -129 
—State V. Loomis, 242 P. 344, -75 
Mont 88. 

Nev.-^tate v. Payne, 296 P. 770, 63 
Nev. 193. . . , - 

i N.J.—State V. Larson, 160 A. 656, 

I 10 N.J.MiSc. 384. 

N.T.—People ex rel. Battista v: Chrls- 
. tlan, 227 N.T.S. 142, 181 Misc.. 411, 
reversed on other grounds 229 N.T. 
S. 644, 224 App.Diy. 243, reversed 
on other grounds 184 N.B. 111,'349 
N.T. 814, 6l 'A.LR. 793. 

Ohio.—^Russell v. State Bridge Com¬ 
mission, 6 Ohio Supp.’ 24, appeal 
dismissed,. App., 42 N.E.2d 164. 

Or.—Starr v. Laundry and Dry 
Clewing Workers* Local Union No. 
101. ’63 P.2d 1104, 165 Or. 634— 
City of Portland v. Welch, 69 P.2d 
228, 164 Or. 286, 14)6 AL.R. 1188--r 
State V. Hozer, .242 P. 621, 116 Or. 
681. 

R. L—State y. Guyette, 102 A2d 446 

-estate y. Gametto, 63 A2d 777, 
75 R.L * •86-^Gorham v. Robinson, 
186 A 832, 67 R.I. 1—Statb v. 
Smith, .184 A 494, 66 R.L 168— 
Pwtd Undertaking Co. ;y. State 
Board of Bnibalmlng & Funeral 
Directing, . 182 A . 808, 65'R.I. '464, 
.104 . AD.R. * 389—Carpenter v. 

Sprague, 119 A 561, 45 Itl. 29J 

S. D.—Mun^ell. v. Graph, 266. N.W. 

121,^ 62 SfU. 631. . ; 
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legislature in the statute,56-5 or possible,®®-^® in- sumption and intendment favorable to its constitu- 
tendments, should, or must, be indtdged in favor of tionali1y.55-20 

the constitutionality of a duly enacted statute; that There is a strong presumption in favor of the 
every reasonable inference is resolved in favor of constitutionality or validity of a statute^^ or of an 
the validity of an act attacked 6*15 and that the order issued thereunder; 57.5 a statute may not be 
court must view the act in the light of every pre- held invalid until the presumption is overcome,® 7.io 


Tennu—^Dalton v. Kimsey, 52 S.W.2d 
466, 166 Tenn. 116—Hunter v. Con¬ 
ner, 277 S.W. 71, 162 Tenn, 268. 
Tex.—Sportatorium, Inc., v. State, 
Civ.App., 115 S.W.2d 483, error dis¬ 
missed—^Marathon Oil Co. v. Sad- 
ley, Civ.App., 107 S.W.2d 883, error 
dismissed. 

Wash,—State ex reL Troy v. Martin. 
230 P.2d 601, 38 Wasli.2d 501— 
Gruen v. Tax Commission, 211 P. 
2d 661, 35 Wash.2d 1—State ex rel. 
Mason County Losrglng Co. v. Wi¬ 
ley, .31 P.2d 639, 177 Wash. 65— 
Culllton V. Chase, 26 P.2d 81, 174 
Wash. 363. 

TTpholding’ part of statnto 
Every. reasonable presumption 
which favors the upholding: of even 
a part of a statute should be applied. 
Bel.—Reese v. Hartnett, 73 A.2d 782, 
6 Terry 321, reversed on other 
grrounds 75 A.2d 266, 6 Terry 448. 
Wartixne emergrenoy legrislatioii by 
congfress 

Sese v. tT. S., 113 F.Supp. 668, 
126 CLCl. 626. 

Election in grand oonuoittee 

The rule that every Intendment In 
favor of the constitutionality of an 
act of the general assembly will be 
given is applicable to an election by 
it in grand committee. 

R.L—Carpenter v. Sprague, 119 A. 
561, 46 H.I. 29; 

66.5 Conn.—State ex reL Higgins v. 
Civil Service Commission of City 
of Bridgeport, 90 A.2d 862, 139 
Conn. 102. 

56.10 Iowa.—Sperry & Hutchinson 
Co. V. Hoegh, 66 H.W.2d 410. 

56.15. Del.—Bauitable Trust Co. v. 
Richards, 73 A.2d 437, 31 BelCh. 
564—Ajax Distributors v. Springer, 
28 A.2d 309, 26 DeLCh. 445. 

Iowa.—Knorr v, Beardsley, 38 N,W. 
2d 236, 240 Iowa 828. 

66.20 CaL—^lios Angeles County 
Flood Control Dlst. v. Hamilton, 
169 P. 1028, 177 CaJ. 119. 

Alameda County Flood Control 
and .Water Conservation Dlst v. 
Stanley, 268 P.2d 682, 121 CalJ^pp. 
2d 808. 

57. U.S.—Contreras v. IT. S., C.A.Fla., 
218 F.2d 96—Women’s Kansas City 
- St Andrew Soc. v. Kansas City, 
Mo., D.C.MO., 64 F.2d 1071, reversed 
on other ground, <!lC.A., 58 F.2d 
,698.. 

In Ye Rlverview Products, p.C.N.; 

T., 34 F.Supp. 482, reheard 34 F. 


Supp. 733—U. S. V. Whiting Milk 
Co., D.C.Mass., 21 F.Supp. 321. 

Ala.— ^Ex parte Rhodes, 79 So. 462, 
202 Ala 68, 1 A.Ii.R. 568. 

Aria—Duhame v. State Tax Commis¬ 
sion, . 179 P.2d 252, 66 Aria 268, 
171 A.L.R. 684. 

Cal.—^Hunter v. JuStice’6 Court of 
Centinela Tp., Dos Angeles Coimty, 
223 P.2d 465, 36 Cai:2d 315. 

People V. Gordon, 144 P.2d 662, 
62 CaLApp.2d 268—City of OJai v. 
Chaffee, 140 P.2d 116, 60 CaLApp. 
2d 54—^Whitcomb v. Emerson, 116 
P.2d 892, 46 Cal;App.2d 263. 

Ballarlni, in Behalf of Dodge 
1327, Intern. Ass’n of Machinists, 
Production & Aeronautical Work¬ 
ers V. Schlage Dbck Co., 226 P.2d 
771, 100 Cal.App.2d Supp. 859. 

D.C.—^Hemans v. Matthews, D.C., 6 
F.R.D. 3. 

Henderson v. B. St Theatre 
Corp*, Mun,App., 63 A.2d 649. 

Fla—^D. Maxcy, Inc., v. Mayo, 189 So. 
121, 103 Fla 552. 

IlL—Scofield V. Board of Education 
of Community ConsoL School Dist, 
No. 181, 103 N.B.2d 640; 411 Ill. 11. 

Iowa—^Pugh V. Polk County, 263 N. 

* W. 816, 220 Iowa 794. 

Ky.—^Manning v. Sims, 218 S.W.2d 
677, 308 Ky. 687, 5 A.D.R.2d 1164. 

Me.—Crommett v. City of Portland, 
107 A.2d 840—Inhabitants of Town 
of Beals V, Beal, 104 A.2d 630—^Mc- 
Innes v. McKay, 141 A. 699, 127 Me. 
110, affirmed McKay v. Mclnnis, 
49 .S.Ct 344, 279 U.S. 820, 73 D.Ed. 
975. 

Ohio.—American Cancer Society v. 
aty of Dayton, ll4 N.B.2d 219, 160 
Ohio St 114. 

Westerhaus Co. v. City of Cin¬ 
cinnati, Com.PL, 119 N.E.2d 854. 

Okl.—^Board of Equalization of Mus¬ 
kogee County V. Exchange Nat 
Bank of Muskogee, 230 P, 728, 104 
Okl. 93-:—In re Walters Nat Bank 
of Walters. 228 P. 968, 100 Okl 166. 

- Prlckett V. State,' 201 P.2d 798, 
88 Okl.Cr. 218. 

Or.—Gilbertson v. Culinary Alliance 
and Bartenders Union, Local 'No. 
643, A. F. of L., 282 P.2d 632—Pa¬ 
cific Telephone & Tele^aph Co. v. 
Wallace, 76 P.2d 942, 168 Or. 210. 

Pa.—Commonwealfh ‘ v. Terkes, 181 
A. 650, 285 Pa. 89. 

Commonwealth eX rel. Milk Con¬ 
trol' Commission v. Hollinger, 79 
Pa.Dist, & Co. 49, 2 Cumb.L.J. 88 
—Dallastown Borough v; Chance- 
ford Tp., QuariSess,^ 68 York Deg. 
Reo. 5, 


S.C.—State ex reL Rbddey v. Bsrmes, 
66 S.E.2d 33, 219 S.C. 486. 

Tenn.—State ex ret Gallaher v. Hick¬ 
man, 229 S.W.2d 496. 190 Tenn. ZIO 
—First Suburban Water Utility 
Dlst V. McCanless, 146 S.W.2d‘948, 
177 Tenn. 128. 

Va.—Tlllet V. Commonwealth, 59 S. 
E.2d 441, 193 Va. 418—Rudacllle v. 
State Commission on Conservation 
and Development etc., 156 S.B. 829, 
156 Va 808. . 

Wis.—^A B C Auto Sales v. Marcus, 38 
N.W.2d 708, 256 Wis. 325. 

12 O.J. p 794 pote 26« 

Act of congress 

U.S.—^Miller v. Howe, Sotmd LBn. Co., 
D.C.Waah., 77 F.Supp. 640—Jacobs 

V. Peavy-Wilson Dumber Co., D.C. 
Da, 83 F.Supp. 206. 

D.C.—^National Maritime Union of 
America v. HeYzog, D.C., 78 F.Supp. 
146, affirmed 68 S.Ct 1629, 834 U.S. 
864, 92 L.Ea. 1776. 

State statute 

U.S.—Oakland Club v. South Carolina 
Public Service Authority, CCA 
S.C, 110 F.2d 84. 

Local 383B, United Marine Divi¬ 
sion of' Intern. . Longshoremen's 
Ass’n (A. F. L.) v. Battle, D.CVa, 
101 F.Supp. 650, affirmed 72 S.Ct 
178, 342 U.S. 880, 96 L.Ed; 696. 

Unrolled bill 

W.Va—State ex ret Armbrecht v. 
Thornburg. 70 S.E.2d’ 78, 137 W.Va 

60. .... 

Bemedial statute. 

Md.—^lldaryland Unemplosmient Com¬ 
pensation Bpard v. Albrecht 36 A 
2d 666, 183 Md. 87. 

Xuterpretatiou by court; actiou by 
officers 

Where state court has not inter¬ 
preted local law and local admin¬ 
istrative officers have not, by en- 
forpement, clearly demonstrated un¬ 
constitutionality, strong presiunption 
of constitutionality exists. 

D.C,—^International Ladies' Garment 
Workers’ Union, AFD v. Seamprufe, 
Inc., D.COkL, 130 KSiipp. 737. 

57.5 Pa—Commonw^lth ex rel 

MiUc Control Commission v. Hol- 
linger, 79 PaDlst, & Co. 49, 2 Cumb. 
L.J. 88. 

Administrative interpretations of act 
of congress 

U.S.—Jacobs V. Peavy-Wilson Lum¬ 
ber Co.,' D.CLa, 33 F.Supp. 206, 

57.10 Cal.—City of OJal v, Chaffee, 
140 P.2d. 116, 60 CaLApp.2d 64. 
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either by facts appearing on the face thercofS*^*^® 
or by such others as are matters of judicial no- 
tice.5'^*^® Before ah act will be declared tmconsti- 
tutional, it must clearly appear that it cannot be 
supported by any reasonable intendment or allow¬ 
able presumption and it has been held that the 
presumption is overcome only by a showing of 
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invalidity of purpose®*-® or by the inhering of ele¬ 
ments of the arbitrary, unreasonable, or capri¬ 
cious.®**^® 

It is the rule that doubt, or doubts, as to the con¬ 
stitutionality of a statute, or of an order issued 
thereunder, will be resolved in favor of its consti¬ 
tutionality or validity, whenever possible.®* This 


57.15 CaL—City of OJai v. Chaffee, 
supra. 

67.20 Cal.—City of Ojai v. Chaffee, 
supra. 

58. U.S.—Eastman v. Yellow Cab 
Co., C.A.I11., 173 P.2d 874. 

Hawkins v. City of Birming¬ 
ham, 29 So.2d 281, 248 Ala. 692. 

Ariz.—State v. Double Seven Corp., 
219 P.2d 776, 70 Ariz. 287, 19 A.L 1 .R. 
2d 1007. 

Colo.—^Eachus v. People, 238 Pi2d 885, 
124 Colo. 464, appeal dismissed 72 
S.Ct. 562, 342 U.S. 938, 96 KEd. 
€98. 

Conn.—Degat v. Adorno, 83 A.2d 185, 
138 Conn. 134. 

Qa.—^Estes v. Jones, 48 S.E.2d 99, 203 
Ga. 686. 

Idaho.—^Keenan v. Price, 195 P.2d 
662, 68 Idaho 423. 

Mich.—Gartland S. S. Corp. v. Mich¬ 
igan Corp. & Securities Commis¬ 
sion, 64 N.W.2d 886, 889 Mich. 661 
—•People V. Padgett, 11 N.W.2d 
235, 306 Mich. 545. 

Mont—State ex rel. Rich v. Garfield 
County, 186 P.2d 1004, 120 Mont 
668 . 

K.M.—In re Santillanes, 188 P.2d 503, 
47 N.M. 140. 

Ohio.—Hewitt v. Hewitt, 26 Ohio N. 
P.,N.S., 250—State v. Rodefer, 5 
Ohio N.P.,N.S., 337. 

Pa.—^In re Marshall, 69 A.2d 619, 268 
Pa. 326—^Willcox v. Penn. Mut Life 
Ins. Co., 55 A.2d 621, 357 Pa. 581, 
174 A.L.R. 220. 

S.C.—State V. Brown, 182 S.B. 838, 
178 S.C. 294, appeal dismissed 
Brown v. State of South Carolina, 
66 S.Ct 760, 298 TJ.S. 639, 80 KEd, 
1872. 

Utah.—^Thomas v. Daughters of Utah 
Pioneers, 197 P.2d 477, 114 Utah 
108, appeal denied 69 S.Ct 739, 886 
U.a 930. 93 L.Ed. 1090—Snow v. 
Keddington. 195 P.2d 284, 113 Utah 
325. 

12 C.J. p 794 note 26. 

58.5 N.T.—Blair r. Du Mond, 108 
N.Y.S.2d 738, 200 Mlsc. 1086, appeal 
dismissed 107 N.E.2d 91, 804 N.Y. 
607, affirmed 117 N.Y.S.2d 23, 280 
App.Div. 1021, order resettled 117 
N.Y.S.2d 918. 281 App.Div. 776, 
motion granted 120 N.Y.S.2d 442, 
281 App.Div. 929. 

68.15 N.Y.—Blair ▼. Du Mond, su¬ 
pra. 

89. U.S.—^Toombs v. Citizens* Bank 
of Waynesboro, 60 S.Ct 434. 261 
U.S, 648, 74 L.Bd. 1088. 

16 C.J.S.—67 


Continental Baking Co. v. Wood¬ 
ring, B.C-Kan.. 65 P.2d 347, affirm¬ 
ed 52 S.Ct 595, 286 U.S. 352, 76 D. 
Ed. 1156. 81 A.D.R, 1402—Champ- 
lin Refining Co. v. Corporation 
Commission of State of Oklahoma, 
D.C.OkL, 61 F.2d 823, modified on 
other grounds 52 S.C1u 559, 286 U. 

, S. 210, 76 UEd. 1062, 86 A.D.R. 408 
—U, S. Airways v. Shaw, D.C.OkL, 
43 F.2d 148—U. S. v. Whyel. D.C 
Pa.. 19 F.2d 260, affirmed, CC-A., 
28 F.2d 30, certiorari dismissed 49 
S.Ct. 178, 278 U.S. 664, 73 KEd. 
670, and Heiner v. Henry Wilhelm 
Co., 49 S.Ct. 178, 278 U.S. 664, 78 
L.Ed. 670—U. S. V. Swan, D.C.Cal.. 
16 P.2d 698—^Royal Mineral Ass*n 
V. Lord. D.CMinn., 13 P,2d 227, af¬ 
firmed Lake Superior Consol. Iron 
Mines V. Lord. 46 S.Ct. 627, 271 U. 
S. 577. 70 L.Ed. 1093—U. S. v. 
Chesebrough Mfg. Co., D.C.N.Y., 
11 P.2d 637. 

Corpus Juris quoted in Paramino 
Lumber Co. v. Marshall, D.C.Wash., 
27 F.Supp. 823, 825, affirmed 60 S. 
Ct. 600. 309 U.S. 370. 84 L.Ed. 814— 
Chicago Telephone Supply Co. v. 
U. S., Ct,CL. 23 F.Supp. 471, cer¬ 
tiorari denied 69 S.Ct 72, 305 U.S. 
628, 88 L.Ed. 402—S. Buchsbaum 
& Co. V. Beman, D.C.I11., 14 F.Supp. 
444—^Missouri Utilities Co. v. City 
of CaJifomia, Mo., D.C.Md., 8 F. 
Supp. 454, appeal dismissed, C.CA., 
79 F.2d 1003. 

Ariz.—^Board of Regents of Universi¬ 
ty of Arizona v. Sullivan, 42 P. 
2d 619, 45 Ariz. 245. 

Ark.—^Longstreth v. Cook, 220 S.W. 
2d 433, 216 Ark. 72—^Fugett v. 
State, 188 S.W.2d 641, 208 Ark. 
979—State ex rel. Attorney Gener¬ 
al V. Lee, 99 S.W.2d 836, 193 Ark. 
270—^Board of Com’rs of Red River 
Bridge Dist. v. Wood, 40 S.W.2d 
436, 188 Ark. 1082—Cobb v. Parnell, 
36 S.W.2d 388, 183 Ark. 429. 

CaL—People v. Superior Court In 
and for San Bernardino County, 73 
P.2d 1221, 10 Cal.2d 288. 

Smith y. Peterson, 280 P.2d 522, 
181 CaLApp.2d 241—Pacific Gas & 
Electric Co, v. Moore, 98 P.2d 
819, 87 CaLApp.2d 9L 
Colo,—Corpus Juris Secundum cited 
iu Ginsberg v. Centennial Turf 
aub, Inc., 261 P.2d 926, 929, 126 
Colo. 471. 

Del—Baxter v. State, Super., 197 A. 
678—^Ih re Cypress Farms Ditch, 
180 A. 636, 7 W.W.Harr. 71. 
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Fla.—Wright v. Board of Public In¬ 
struction of Sumter County, 48 So. 
2d 912—Waybrlght v. Duval Coun¬ 
ty, 196 So. 430, 142 Fla. 875—State 
ex reL Davis v. City of Largo, 149 
So. 420, 110 Fla. 21—State ex rel. 
Attorney General v. City of Avon 
Park, 149 So. 409, 108 Fla. 641, re¬ 
hearing denied State ex rel. Davis 
V. City of Avon Park, 151 So. 701, 
117 Fla. 556, modified on. other 
grounds 158 So. 159, 117 Fla. 565, 
98 A.L.R. 280. 

Idaho.—Chambers v. McCollum, 272 
P. 707, 47 Idaho 74—Iii re Ed¬ 
wards, 266 P. 665, 45 Idaho 676r— 
Sanderson v. Salmon River Canal 
Co., 263 P. 32, 45 Idaho 244—Pack¬ 
ard V. O'Neil, 262 P. 881, 45 Idaho 
427, 66 A.L.R. 817. 

Ill.—People V. Adduci, 108 N.B.2d 1, 
412 Ill. 621—People ex reL Olson 

V. Atchison, T. & S. F. Ry. Co., 
58 N.E.2d 916, 389 DL 204—City 
of Chicago v, Ames, 7 N.B.2d 294, 
365 Ill. 529, 109 A.L.R. 1509—Peo¬ 
ple ex rel. Rice v. Wilson Oil Co., 
4 N.E.2d 847, 364 HL 406, 197 Al.L.R. 
1600—^People ex rel. Soble v. GllL 
193 N.E. 192, 358 HL 261—First Nat. 
Bank v. Wedron Silica Co., 184 N.E. 
897, 361 III. 660—^People v. Board 
of Education of City of Chicago, 
182 N.E. 455, 349 IlL 890. 

Ind.—^Indiana Dept, of Revenue In¬ 
heritance Tax Division v. Callo¬ 
way’s Estate, 110 N.E.2d 903, 232 
Ind. 1—^Kryder v. State, 16 N.E. 2d 
886, 214 Ind. 419, appeal dismiss¬ 
ed 59 S.Ct 154, 805 U.S. 570, 88 L. 
Ed. 869—Albert v. Milk Control 
Board, 200 N.E. 688, 210 Ind. 283— 
Groves v. Board of Com’Fs of Lake 
County, 199 N.E. 137, 209 Ind. 871. 

Iowa.—^Miller v. Schuster, 289 N.W. 
702, 227 Iowa 1005—Weiss v. Incoi> 
porated Town of Woodbine, 289 N. 

W. 469, 228 Iowa 1—Yilas v. Iowa 
State Board of Assessment and Re¬ 
view, 273 N.W. 888, 223 Iowa 604, 
followed in 273 N.W. 346, appeal 
dismissed 58 S.Ct. 38, 802 U.S. 
637, 82 LkEd. 496, rehearing denied 
68 S.Ct 186, 802 U.S. 776, 82 L.Ed. 
606—^Berg v. Berg, 264 N.W. 821, 
221 Iowa 826—^Plood v. City Nat. 
Bank of Clinton, 253 N.W. 509, 218 
Iowa 898—^Loftus v. Department of 
Agriculture of Iowa, 232 N.W. 412, 
211 Iowa 566, appeal dismissed 51 
S.Ct 647, 283 U.S. 809, 76 L.Bd. 
1427—Chicago, R. I. & P. Ry. Co. v. 
jEtosenbaum, 231 N.W* 646, 212 Iowa 
227. 
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Kan.—State ex reL Gray v. Board of 
Education of City of Chetopa, 252 
P.2d 859, 178 Kan. 780—Hunt v. 
Eddy, 90 P.2d 747, 160 Kan. 1— 
Johnson v. Board of Comers of 
Reno County, 76 P.2d 849, 147 Kan. 
211 . 

Ky,—Cincinnati, N. & C. Ry. Co. v. 
Brumleve, 194 S.W.2d 640, 802 Ky. 
477, certiorari dismissed 67 S.Ct. 
106, 329 U.S. 678, 91 L..Ed. 696— 
Hatcher v. Meredith, 173 S.W.2d 
665, 295 Ely. 194—Jefferson County 
ex rel. Grauman v. Jefferson Coun¬ 
ty Fiscal Court, ^117 S.W.2d 918, 
273 B[y. 674—Martin v. J. Bacon 
& Sons, 106 S.W.2d 669, 268 Ky. 
612, appeal dismissed J. Bacon & 
Sons V. Martin, 68 S.Ct 67, 302 U. 
S. 642, 82 Ii.Ed. 499, and affirmed 
116 aw.2d 963, 278 Ky. 889—Ash¬ 
land Transfer Co. v. State Tax 
Commission, 66 S.;V^.2d 691, 247 
Ky. 144, 87 A.L.R. 534—Shaw y. 
Fox, 55 S.‘W.2d 11, 242 Ky. 842^ 
Harblson v. George, 14 S.W.2d 405, 
228 Ky. 168—Coleman v. Hurst, 11 
S.W.2d 183, 226 Ky. 601—Duke v. 
Boyd County, 7 S.W.2d 839, 226 
“Ky. 112. 

La.—State v. Arthur Duvic's ■ Sons, 
170 So. 23, 185 La. 647—State v. 
Malor^i 123 So. 810, 16 La. 742. 

Smith y. Home Accident Ins. Co., 
App., 142 So. 912. 

Mich.—Attorney General ex reL Con¬ 
nolly V. Reading, 256 N.W. 432, 268 
Mich. 224—^Newberry y. Stair, 226 
N.W. 886, 247 Mich. 404—Kelly y. 
Boyne, 214 N.W. 816, 239 Mich. 204, 
63 A.L.R 278. 

Minn.—State ex reL PearsOn y. Pro¬ 
bate Court of Ramsey County, 287 
N.W. 297, 206 Minn. 645,; affirmed 
.60 S.Ct 628, 809 U.S. 270, 84 L.Bd. 
744, 126 A,LJt 680. 

Mo.—State ex rel. Jacobsmeyer y. 
Thatcher, 92 S.W.2d ^40, 838 Mo. 
622—Grayes y. Purcell, 86 S.W.2d 
548, 3^7 Mo. 674—State ex reL 
Lorantos y. Terte, 28 S.W*2d 120, 
324 Mo. 402. 

Ex parte Corvey, 287 S.W. 879, 
220 Mo.App. 602. 

Monti—State ex, rel. Tipton v. Erick¬ 
son, 19 P.2d 227, 93 Mont. 466— 
Arps V. State . BCighway Commis¬ 
sion, 800 P. 549, 90 Mont 152 t- 
State y. Erickson, 244 P. 287, 75 
Mont 429. 

N.J.—Jersey City y. Kelly, 47 A.2d 
864, 184 N.J.Law 239. 

St John the Baptist Greek Cath¬ 
ode Church of Perth Amboy y. 
Gei^br, 189 A. 113, 121 N.J.Eq. 
849-^tate Board of Milk Control 
V. Newark Milk Co., 179 A. 116, 118 
N.J.B<i. 604. 

MeSweeney y. Ectultable Trust 
Co., 198 A 629^ 16 N.XMisa 193. 
N.M.—State “ex reL Hughes y. Cleve¬ 
land, .141 P.2d 192, 47 N.M. 230— 
State ex reL Hannah y. Armijo, 28 
P,2d 611, 38 N.M. 73. 

N.T.—Shielcrawt V, Moffett, 49 N.Y.S. 

2d 64, affirmed 61 N.T.S.2d 188, 268 


App.I>iy. 852, reversed on other 
grounds 61 N.E.2d 435, 294 N.T. 
180, 169 AL.R 971, motion denied 
62 N.R2d 892, 294 N.T. 840. 

N.C.—^Webb v. Port Commission of 
Morehead City, 172 S.E. 877, 206 
N.C. 663. 

N.D.—Corpus Juris Seoundum cited in 
State ex rel. City of. Minot v. Gron- 
na, 69 N.W.2d 614^ 540—State ex 
rel. Rausch v. Amerada Petroleum 
Corp.. 49 N.W.2d 14, 78 N.D. 247. 
OkL—Swanda v. Swanda, 248 P.2d 
676, 207 Okl. 186. 

State v. Barnett, 69 P.2d 77, 60 
Okl.Cr. 855—Simpkins v. State, 249 
P. 168, 36 Okl.Cr. 143. 

Or.—^M & M Wood Working Co. v. 
State Indus. Acc. Commission, 271 
P.2d 1082, 201'Or. 608. 

Pa.—^Rohrer v. Milk Control Board, 
186 A 336, 322 Pa. 267—Common¬ 
wealth ex rel. Schnader v. Great 
American Indemnity Co., 167 A 
798. 312 Pa. 183—Pox v. Pell, 162 
A 212, 807 Pa. 569—Miller v. 
Northampton County, 162 A 209, 
307 Pa. 650—Blanchard v. McDon¬ 
nell. 188 A 606, 286 Pa. 283— 
Commonwealth v. Benn, 181* A 268, 
284 Pa. 421. 

Commonwealth v. Fllcklnger, 67 
• A2d 779, 166 PASuper. 95, affirmed 
73 A2d 652, 365 Pa. 69, certiorari 
denied Fllcklnger v. Common¬ 
wealth. 71 act 88, 84d U.S. 843, 
95 L.Ed. 618; 

Fisher v. Public Service Com¬ 
mission, 43 Pa.Co. 633—Common¬ 
wealth v. Mentz, 25 Pa.Co. 96, af¬ 
firmed Commonwealth v. Mints, 19 

- Pa.Super. 283.. 

Petition, of Fisher, Com.PL, 61 

- DauphCo. 284, affirmed In re Fish¬ 
er, 23 A2d 878, 344 Pa. 96. 

S.C.-^tate ex rel. Brown v. Bates, 

18 aE.2d 846, 198 S.C. 430—Thom¬ 
as y.' M ack l en, 195 S.E. 589, 186 S. 
C. 290. 

Tenn.—^Koen v. State, 89 S.W.2d 288, 
162 Tenn. 678—Shields v. Williams, 

19 S.W.2d 261, 169 Tenn. 849— 
Steele v. Louisville & N. R R., 286 
S.W. 682, 164 Tenn. 208—Craw¬ 
ford v. Nashville, C, & St. L. Ry., 
284 S.W. 892, 168 Tenn. 642. 

Tex.—Duncan v. Gabler, 215 S.W.2d 
156, 147 Tex. 229. 

Watts v.‘ Mann, Civ.App., 187 S. 
W.2d 917, error refused—^Life Ins. 
Co. of Virginia v. Sanders, Civ. 
App., 62 S.W.2d 848—^Bland v. City 
of Taylor, Ciy.App., 87 S.W.2d 291, 
affirmed Davis v. City of Taylor, 67 
S.W.2d 1033, 128 Tex. 89—Bonner 
v. Belsterling, Civ.App., 187 S.W. 
1154, affirmed 188 S.W. 671,104 Tex 
432. 

Ex parte Sparks, 2. S.W.2d 449, 
108 TexCr. 619—Ex parte Sepul¬ 
veda, 2 S.W.2d 446, 108 TexCr. 63i3. 
Utah.—Jackson v. Bonneville ? Irr. 
Dist, 248 P. 107, 66 Utah 404:— 
Denver &. R G. R Co. y. Grand 
County, 170 P. 74, 61 Utah '294, 8 
AL.R 1224. 
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Va.—Cavalier Vending Corp. v. State 
Board of Pharmacy, 79 S.E.2d 686, 
195 Va. 626, appeal dismissed 74 S. 
Ct 871, 847 U.S. 995, .98 L.Bd. 1127 
—Citizens Mutual Bldg. Ass'n v. 
Bohannon, 189.S.E. 460, 167 Va. 416 
—Citizens Mut Bldg. Ass'n v. Ed¬ 
wards, 189 S.B. 458, 167 Va. 899— 
Lipscomb y. Nuckols, 172 S.EL 886, 
161 Va. 986—^Bryce v, Gillespie, 168 
S.E. 653, 160 Va. 137—Queslnberry 
v. Hull, 166 S.B. 882, 169 Va. 270— 
City of Portsmouth v. Weiss, 183 S. 
B. 781, 146 Va. 94. 

Wash.-^tate v. Great Northern Ry. 
Co., 48 P.2d 938, 183 Wash, 697, 
affirmed 66 S.Ct, 622, 297 U.S. 403, 
80 L.Bd. ‘760, 105 AL.R 1—Pacific 
Telephone & Telegraph Co. v. Tax 
Commission of Washington, 48 P. 
2d 938, 183 Wash. 698, affirmed 56 
S.Ct. 622, 297 U.S. 403, 80 L.Bd. 
760. 106 AL.R. 1—State v. North¬ 
ern Pac. Ry. Co., 48 P.2d 931, 183 
Wash. • 88, affirmed Northern Pac. 
Ry. Ca v. State of Washington, 
66 S.Ct 622, 297 U.S. 403, 80 L.Bd. 
760, 106 AL.R 1—State ex rel. 
Hamilton v. Martin, 28 P.2d 1, 178 
Wash. 249. 

W.Va.—State v. Furr, 182 S.R 604, 
101 W.Va. 178. 

Wyo.—Chicago & N. W. Ry. Co. v. 

Hall. 26 P.2d 1071, 46 Wyo. 380. 

12 C.J. p 796 note 27, p 798 note ,40. 

Mere doubt does not afford suffi¬ 
cient reason for a judicial declaration 
of invalidity of statuta ’ 

Cal.—Smith v. Peterson, 280 P.2d 522. 

181 CalApp.2d 241. 

Iowa.—^Burlington & Summit Apart¬ 
ments v. Manolato, 7 N.W.2d 26, 
283 Iowa 16, 144 AL.R 261. 

3>ohbt and uiLoertainty as to the 
constitutionality of an act is, where 
possible to be resolved in favor of 
validity. 

HI.—^People v. Robinson, 24 N.B.2d 
878, 372 IlL 60S—People ex rel. Rice 
v. Wilson OU Co., 4 N.E.2d 847, 
864 Ill. 406, 107 AL.R 1600. 

Question debatable 

(1) Where constitutionality is de¬ 
batable, the statute will be upheld. 
Mich.—Carolene Products Co. v. 

Thomson, 267 N.W. 608, 276 Mich. 
172. 

Va.—West Bros. Brick Co. v. City of 
Alexandria, 192 S.B. 881, 169 Va 
271, appeal dismissed 68 S.Ct 869, 
802 U.S. 668, 82 L.Bd. 608, rehear¬ 
ing denied 68 S.Ct 480, 802 U.a 
781, 82 L.Ed. 603. 

(2) This Is also true where the 
constitutionality is fairly debatable. 
U.S.—City and County of San Fran¬ 
cisco y. Market Street Ry. Co., C.C 
ACal., 98 F.2d .628, certlowl de¬ 
nied Market Street Ry. Co., v. City 
and County of San Francisco, 69 
act 867. 805 U.S. 667, 83 L.B<1 

: 426, rehearing denied 69 S.Ct 460, 
306 U,a 667, 88 L.Bd. 1062. 

Del.—^Papaioanu Vs Commissioners of 
; Rehbhoth, Ch., 20 A2d 447. 
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rule has also been stated with respect to a fair. I doubt,a serious doubt,or any®^ doubt that may 


Iowa.—^Burllngrton & Summit ApartT 
ments v. Manolato, 7 N.W.2d 26, 
233 Iowa 15, 144 A.Ij.11. 261. 

K.D.—Soderfelt v. City of Drayton, 
69 N.W.Sd 502. 

(8) When question whether stat¬ 
utory requirements axe arbitrary or 
capricious is debatable, it is court's 
duty to sustain statute. 

Ala.rr’'^a,bama State Federation of 
► liabor V. McAdory, 18 So.2d '810, 
246 Ala. 1, certiorari dismissed 65 
S.Ct. 1384, 325 U.S. 450, 89 L.Ed. 
1725. 

Aeglslatlye power 

(1) A doubt of legrislature’s consti- 
tuUonal powers to. le^rislate inures 
to its benefit 

Arh.—^Taylor v. J./A. RiirSTs Tractor 
Co., 122 S.W.2d 608, 197 Ark. 383. 

(2) Where there is doubt of valid¬ 
ity of statute, court will resolve 
doubt in favor of interpretation that 
will reconcile it with lawful limita¬ 
tions of legrislative power. 

Md.—Heslop V. State, 96 A.2d 880, 202 
Md. 123. 

Doubt as to character; welfare of 
public 

If the. subject-matter of legisla¬ 
tion‘be such that there is any doubt 
of its character, or if, by any rea¬ 
sonable construction, it can be held 
to be for the welfare of the public, 
the will of the legislature should 
prevail over any mere doubt of the 
court. 

X^eb.—^Nebraska Mid-State Beclama- 
tion Dlst. V. Hall County, 41 N’.W.2d 
897, 162 Neb. 410—Board of Direc¬ 
tors of Alfalfa Irrigation Dlst. v., 
CoUlns, 64 N.WT. 1086. 46 Neb. 411. 
Orluiinal cases 

Persons accused in criminal cases 
are entitled to have doubt as to le¬ 
gality of enactment rwolved in their 
favor. 

U.S^U. S. ▼. Evans, D.aOr., 69 F. 

Supp. 676. 

Tax law 

Ordinarily, to doubt the constitu¬ 
tionality of a tax law is to resolve 
the doubt in favor-of its validity. 

'S.C.—^Hay v. Deonard, 46 S.E.2d 653, 
212 S.C. 81. 

. 6a n.S.-r<^oxpus Otixls quoted, in 
Paramino Lumber Co. v. Marshall, 
D.C.W:ash., 27 F.Supp. 828, 825, af¬ 
firmed 60 S.Ct. .600, 809 U.S. 370, 84 
L.Ed. 814. 

Va.—^Morgan v. Conunonwealth, 191 
SJS. 791, 168 Va. 781, 111 A.L.1^ 

. 62-r-Reaves Warehouse Corporar 
tlon V. Commonwealth, i26 S.E. 87, 
141 Va. 194, error dismissed 4^6 S. 

. Ct 481, 271 U.S. 690, 70 L.Bd. 
1164—Commonwealth v. Chesa¬ 
peake, etc., H. Co., 87 S.E. 622, 118 
V^ 261. 

61> tkttpus dUxIs quoted la Parami¬ 
no Lumber Co. t, Marshall ^D.C. 


Wash., 27 F.Supp. 823, $25, affirmed 
60 S.Ct 600, 309 U.S. 870, 84 LEd. 
814. 

Fla,—State v. Sullivan, 128 So. ’478, 
99 Fla. 1070. 

Idaho.—Ada Cdunty v. Wright, 92 P. 

2d 134, 60 Idaho 394. 

Mich.—Gratiot County v. Federspiel, 
20 N.W.2d 131, 812 Mich. 128. 

12 C.J. p 795 note 29. 

•62. U.S.—New Tork Title & Mort¬ 
gage Co. V. Tarver, D.C.Tex., 61 F. 
2d 584, affirmed 52 S.Ct* 313, 285 
U.S. 624, 76 L.Ed. 922. 

Corpus dtixls quoted ia Paramino 
Lumber Co. v. Marshall, D.C.Wash., 
27 F.Supp. 823, 825, affirmed 60 S. 
Ct 600, 309 U.S. 370, 84 L.Bd. 814— 
Securities and Exchange Commis¬ 
sion V. Jones, D.C.N.Y.. 12 F.Supp. 
210, affirmed, C.C.A., Jones v. Se¬ 
curities and Exchange Commission, 
79 F.2d 617, certiorari denied in 
part':66 S.Ct. 497, .fourth casa 297 

U. S. 705, 80 XuEd. 993, reversed in 
part on other grounds . 66 S.Ct 664, 
298 U.S. 1, 80 L.Ed. 1016—In re 
Plumer, D.C.Cal., 9 F.Supp. 923. 

Arlz.—State v. Roseberry, 289 P. 

. 616, 87 Aria. 78. 

Cal.—Rainey v. Michel. 57 P.2d 932. 

6 CaL2d 259, 106 A.L.B..148. . 

Del.—Castelline v. Goldflne Truck 

Rental Service, 112 A.2d 840. 

Ga.—^Harrison y. Hartford Steam 
Boiler Inspection & Insurance Co., 
187 3.E. 648, 183 Ga. 1, reversed on 
other grounds Hartford Steam 
Boiler Inspection & (Ins.) Co. v. 
Harrison, 67 S.Ct 888, 301 U.S. 

. 459, 81 L.Ed. 1228. 

Idaho.—Bannock County v. Citizens' 
Bank & Trust Co., 22 P.2d 674, 53 
Idaho 169. 

Ind.—^Fairchild v. Schanka ' 113 N. 
B.2d . 169, 232 Ind. 480—^Depart¬ 
ment of Finajicial Institutions y. 
Holt 108 N.E.2d 629, 231 Ind. 293— 
State ex reL Johnson v. Clayton, 

7 -N.H.2d 82, 211 Ind. 327. 

Iowa.—Charlton v. Grimes. 23 N.W. 

2d 888, 237 Iowa 912—C^trroll v. 
City of Cedar Falls, 261 N.W.‘ 662, 
221 Iowa 277. .5 

Ky.—Wilson V. Bates, 281 S.W.2d 
39, 313 Ky. 83S—^Baughn v. Gorrell 
& Riley, 224 S.W.2d 436, 811 Ky. 
687—^Reeves v. Wright & Taylor, 
220 S.W.2d i007, 310 Ky. 470— 
Reynolds Metal Co. y. Martin, 107- 
S.W.2d 251, 269 Ky. 878, appeal 
dismissed Reynolds Metals Co. v. 
Martin, 58 S.Ct 146, 802 U.S, 646,* 
82 LEd. 602—Stevenson v. Hardin, 
38 S.W.2d 462, 238 Ry. 600. 

Minri. —State ex reL Pearson v. Pro¬ 
late Court of Ramsey Comxty, 287 
N.W. 297^ 205 Minn. 645, affirmed 
State of Minnesota ex reL Pearson 

V. Probate Court of Ramsey Coun- 
ty, Minn;, 60 S.Ct 623, 809 U.S. 270, 
84 L.Ed. 744, 126 A.L.R. 530. 
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Mo.—Sherrill v. Brantley, ' 66 S.W. 

2d 629, 833 Mo. 497. 

Mont—^In re MCssmalh Drainage 
Dist, 300- P. 280, 90 Mont 1. 

N.J.—^Doherty v. ’ Spitznagle^ 139 A. 
424, 104 N.JXaw 38. 

Morristown . Firemen's Relief 
Ass'n V. Town of Morristown, 25 
A.2d 28, 20 N-J.Mlsa 113. 

N.T.—Amalgamated Housing Corp. 

V. KeUy, 82 N.T.S.2d 577, 198 Mlsc. 
961—In re Fitzgerald, 49 N;Y.S.2d 
670, 182 Misc. 684—^Bowe v. Cohen, 
294 N.Y.S. 838, 162 Mlsa 913, af¬ 
firmed Johnson v.* City of New 
York, 9 N.E.2d 30. 274 N.Y. 411, 
110 A.L.R. 1602—^Ten Eyck v. 
Eastern Farm Products, 290 N.Y.S. 
477, 160 Misc. 404. 

Lemer v. C^asey, 138 N.Y.S.2d 
777. 

N.C.—Grimes v. Holmes, 176 S.B. 
746, 207 N.C. 2.93. 

Ohio.—State v. Price, 123 N.E. 173, 
101 Ohio St 60—State ex rel. Wil¬ 
son V. Gibson, 1 Ohio N.P.,N.S.. 
665, affirmed 72 N.E. 1165, 70 Ohio 
St .424. 

Ofcl.—Dobbs .V.' Board of County 
Coni’nB of Oklahoma ‘ County, 257 
.P.2d 802, 208 Okl. 514—Swanda v. 
Swanda, 248 P.2d 575, 207 Okl. 186 
—Spann v. State, 3 P.2d 861, 152 
Okl. 60—Martin v. Follls, 271 P. 
672, 183 OkL' 162—Pruitt v. State, 
288 .P. 390, 47 OkLCr; 384. 

Or.—Swift & Co. V. Peterson, 238 P. 
2d 216, 192 Or. 97—Herbring v. Lee, 
269-P. '236, 126 Or. 688, 60 A.L.R. 
1165, affirmed 50 S.Ct 49, 280 U.S. 
Ill; 74 L.Ed. 217, 64 A.L.R. 1430. 
Pa.^-^ommonwealth ex reL Milk 
Control Commission v. Hollinger, 79 
i>a.Dlst & Co. 49. 2 Cumb.L.J. 88— 
Richardson v. Jereb, 68 Pa.Dlst & 
Co. 801, 41 Mun-LuR. 198. 
g,p,—.Warren v. feown, 284 N.W. 38, 
67 S.D. 628. 

Utah.—State “ Tax Commission v. 
Preece, 2-66 P.2d 767. 1 Utah 2d 
387. 

Wash.—Campbell v. Stata 122 P.2d 
458, 12 Wash.2d 459. 

W.Va.—State vi ECarrison, 43 S.B.2d 
214, 180 W.Va. 246—State ex rel. 
Cosner v. See, 42 S.E.2d 31, 129 W. 
Va. 722. 

Wyo.—State v. Pitet 248 P.2d 177, 69 
Wyo. .478. . . 

12 C.J. p 795 note 80. 

4Jiy doubt as to power of congress 
U.S.—Tennessee Gas Transmission 
Co. V; Thatcher, D.C.La., 84 F.Supp. 
844, affirmed, CA..,. Thatcher v. 
Tennessee Gbb Transmission ,Co., 
130 F.2d 644, certiorari denied 71 
S.Ct. 66, 840 U.S. 839, $6 L.Ed. 609. 

Federsl cocut; state oonstltutiou and 
statute 

A federal court was bound to re¬ 
solve in favor of constitutionality 
any doubt, arising under a provision 
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be entertained as to. constitutionality, or every®^*5 | doubt, or all doubt or doubts,or, according to 


of the state constitution concerning 
the validity of state statutes. 

U.g,—Grand Kiver Dam Authority v. 

Jarvis, C.aAOkL. 124 F.2d 914. 
Delegable er regtilatoxy act 
When no more than a doubt exists 
concerning whether an act authorized 
by statute to be done by an adminis¬ 
trative agency is a legislative act 
and so not delegable, or merely regu- 
, latory, the doubt will be resolved in 
favor of the validity of the act. 

Ky.—Dlcken v. Kentucky State Bd. 

of Ed., 199 8.W.2d 977. 304 Ky. 343. 
axistence of moral obligation 

Any doubt as to the' existence of 
an obUgation which is not legally 
binding but which has a basis in jus¬ 
tice and eauity, and to satisfy which 
legislature authorizes expenditure of 
public funds, must be resolved in 
favor of the action of the legislature. 
Minn.—^Arens v. VUlage of Rogers, 61 
N.W.2d 568, 240 Minn. 886, appeal 
dismissed 74 S.Ot. 680, 847 U.S. 949, 
98 L^Bd. 1696. 

e&5 U.S.—American Power & Light 
Ck>. V. Securities and Exchange 
Commission, C.C.A..1, 141 F.2d 606, 
affirmed 67 S.Ct. 183, 329 U.S. 90, 
91 L.Fd. 108—^Electric Power & 
Light Corporation v. Securities and 
Exchange Commission, 141 F.2d 
606, affirmed 67 S.Ct. 188, 329 U.S. 
90. 91 L.Ed. 103. 

Winkler v. Daniels, D.C.Va., 48 
F.Supp. 265—^Kuhnert v. U. S„ D. 
C.Mo.| 86 F.Supp. 798, affirmed, C. 
C.A., 127 F.2d 824—Isthmian S. S. 
Co. V. U. S., D.C.Dei., 33 F.Supp. 
1007—In re U. S., D.CN.Y., 28 F. 
Supp. 758. 

AltIc—A dams v. Whittfiker, 195 S.W. 
2d 634, 210 Ark. 298—^Newton v. 
Edwards, 156 S.W.2d 591, 203 Ark. 
18—^McCarroll v. Clyde Collins Liq¬ 
uors. 132 S.W.2d 19, 198 Ark. 896. 
Cal.—City of Los Angeles v. Post 
War Public Works Review Bd., 156 
P.2d 746, 26 Cal.2d 101—Collins v. 
Riley, 162 P.2d 169, 24 Cal.2d 912— 
Jersey Maid Milk Products Co. v. 
Brock, 91 P.2d 677, 13 Cal.2d 620. 
pel.—State Lyons, 5 A.2d 495, 1 

Terry 77. 

D.G—Colgate Palmolive Peet Co. v. 
District of Columbia, 110 P.2d 264, 
71 App.D.C. 824. 

Fla.—^Taylor v. Doroey, 19 So.2d 876, 
155 Fla. 806-^BaIl v. Branch, 16 So. • 
2d 524, 154 Fla. 57—^Rcblnson v. 
Florida Dry Cleaning & Laundry 
Board, 194 So; 269, 141 Fla. 899— 
Haddo<k V. State, 192 So. 802, 141 
Fla,* 182—Pasternack v. Bennett, 
190 So. 56,' 188 Fla. 663—Eccles v. 
Stones 188 So. 628, 184 Fla. 113. 
Idaho.—Ada County v. Wright, 92 
P.2d 134, 60 Idaho 894. j 

Ill,—^People ex rcL Curreu v, Schom- 
mer, 63 N.E.2d 744. 892 IlL 17, ^167 
A.UR. 1847.: 


Ind.—State v. Clements, 22 N.E.2d 
819, 216 Ind. 666—^Richmond Bak¬ 
ing Co. v. Department of Treasury; 
18 N.B.2d 778, 215 Ind. 110. 

Iowa.—State ex reL Weede v, Iowa 
Southern Utilities do. of Delaware, 
2 N.W.2d 872, 281 Iowa 784, modi¬ 
fied on other grounds 4 N.W.2d 869 
—^Reconstruction Finance Corp* v. 
Delhi. 296 N.W. 886, 229 Iowa 1276. 
Ky.—^Kentucky Tax Commission v. 
Lincoln Bank & Trust Co., 245 S. 
W.2d 960—^Manning v. Sims, 218 
S.W.2d 677. 308 Ky. 687, 6 A.L.R, 
2d 1154—Allison v. Borders. 187 S. 
W.2d 728, 299 Ky. 806—^Department 
of Finance v. Dishman, 188 S.W.2d 
640, 298 Ky. 645, 165 A.L.R. 1429— 
Meredith v. Ray. 166 S.W.2d 437. 
292 Ky. 326—^Bowman v. Frost, 168 
S.W.2d 946, 289 Ky. 8^6—Board^tof 
Education of Louisville v. Clty^ of 
Louisville,, 167 S.W.2a 337, 288 Ky. 
656—Henry Bickel Co. v. City of 
LoulsviUe. 187 S^.2d 717, 282 
Ky. 38, 127 A.L.R. 1084—Marken- 
dorf V. Frlednaan. 133 S.W.2d 616, 
280 Ky. 484, 127 AL.R. 416, ap¬ 
peal dismissed 60 S.Ct. 610, 809 U. 
S. 627, 84 L.Ed. 987. 

La.—Jackson v. Coxe, 28 So.2d 812, 

208 La. 715. 

Miss.—State r. Roell, 7 So. 2d 867, 
192 Miss. 878. 

Mo.—^Missouri Electric Power Co. v. 
City of Mountain Grove, 176 S.W. 
2d 612, 852 Mo. 262. 

Neb.—^Lennox v. Housing Authority 
of City of Omaha, 290 N.W. 51, 
supplemented 291 N.W. 100, 187 
Neb, 682. 

Nev.—King v. Board of Regents of 
University of Nevada, 200 P.2d 221, 
85 Nev. 633. 

N.M.—In re SantiUanes, 138 P.2d 503, 
47 N.M. 140. 

N.T.—^People v. Brongofsky, 50 N.Y. 
S.2d 32, 181 Misc. 782. 

People, on Complaint of Jones, 

V. MestlchelU, 18 N.T.S.2d 406. 
N.C.—^Morris v. Holshouser, 17 S.B. 

2d 115, 220 N.a 293, 137 A.L.R. 733 
—^Fletcher v. Collins, 9 S.E.2d 606, 
218 N.C, 1—State v. Harris, 6 S.B. 
2d 864, 216 N.C. 746, 128 A.L.B. 
658. 

OkL—^Thompson v. Smith, 114 P.2d 
922, 189 Okl. 217. 

Pa.—^Malenkaitus v. Horwltz, 47 Pa. 
Dist. & Co. 643, 44 Lack. Jur. 185, 85 
MTin.L.k. 52, 11 Som.Leg.J. 329. 

Petition of Fisher, - Com.Pl., 61 
Dauph.Co. 284, affirmed In re Fish¬ 
er, 23 A.2d 878, 844 Pa. 96. 

S.C.—State ex rel, Edwards v. Os¬ 
borne, 11 S.E.2d 260, 195 S,a 295. 
Tenn.—^Troutman v. Crippen, 212 S. 

W. 2d 88, 186 Tenh. 469—Black v.! 
Wilson, 188 S.W.2d 609, 182 Term.! 
623. 

Tex.—Neal v. Sheppard, CivA^pp., 

209 S.W.2d 888, error refused. { 
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I Utah,—Washington County v. State 
1 Tax Commission, 133 P.2d 564, 103 
I Utah 73. 

Va.—Gandy v. Elizabeth City County, 
19 S.E.2d 97, 179 Va. 340—Dunston 
V. City of Norfolk, 16 S.E.2d 86, 
177 Va« 689—Mumpower v. Hous¬ 
ing Authority of City of Bristol, 
11 S.B.2d 732, 176 Va. 426. 

:Vt.—Trybulski v. Bellows Falls Hy¬ 
dro-Electric Corp., 20 A.2d 117, 112 
Vt. 1. 

Wash.—^Martin v. Tollefson, 163 P.2d 
694, 24 Wash,2d 211—State ex rel. 
Todd V. Yelle, 110 P.2d 162, 7 
Wash.2d 443. 

W.Va.—Cole v. Pond Fork OH & Gas 
Co., 85 S.B.2d 26, 127 W.Va. 762, 

! 160 A.L,R. 970, certiorari denied 

66 S.Ct. 147, 326 U.S. 766, 90 L.Ed. 
461. 

Wyo.—^May v. City of Laramie, 131 
P.2d 800, 58 Wyo. 240. 

Slislon of unoonstltattonai pvovi. 
Bioos 

In determining whether unconsti¬ 
tutional provisions of statute can be 
elided therefrom without invalidat¬ 
ing entire act, every doubt must be 
resolved In favor of validity of act 
—^Donathan v, McMinn County, 213 
S.W.2d 178, 187 Tenn. 220. 

63. U.S.—Grand River Dam Author¬ 
ity V, Jarvis, C.C.A.Okl., 124 P.2d 
914—re lAndsay-Strathmore Irr. 
Dist., D.C.Cal., 21 F.2d 129, motion 
denied U. S. v. Beklns, 58 S.Ct 647 
and Lindsay-Strathmore Irr. Dist 
V. Beklns, 58 S.Ct. 649, reversed on 
other grounds 58 S.Ct 811, 304 U.S. 
27, 82 L.Ed. 1187, rehearing denied 
68 S.Ct 1043, 304 U.S. 689, 82 L.Bd. 
1549, rehearing denied 58 S.Ct 1048, 
804 U.S. 689, 82 L.Bd. 1649. 

Currency Services v. Matthews, 
D.C.Wis., 90 F.Supp. 40—Corpus Jeu 
zia quoted in Paramino Lumber Co. 
•V. Marshall, D.C.Wash.,. 27 F.Supp. 
823, 825, affirmed 60 S.Ct 600. 309 

U. S. 370, 84 L.Ed. 814—^Bessemer 
Inv. Co. V. City of Chester, D.C.Pa., 
22 F.Supp. 811—Cohen v. Duming, 
b.C.N.Y., 11 F.Supp. 824—U. S. 
ex rel. Brown-Crummer Inv. Co. 

V. Town of North Miami, D.C.Pla., 
11 F.Supp. 69. 

Ark.—^Russell v. Cockrill, 199 S.W. 
2d 584, 211 Ark. 123—Hickenbot- 
tom V. McCain, 181 S.W.2d 226, 
207 Ark. 485, certiorari deiiied 66 
S.Ct 189, 828 U.S. 777, 89 L.Bd. 
621, rehearing denied 65 S.Ct 267, 
828 U.S. 817, 89 L.Bd. 649—Bar- 
ratti V. Koser Gin Co., 177 B.W.2d 
760, 206 Ark. 813—Gentry v. Har¬ 
rison, 110 S.W.2d 497, 194 Ark. 916 
—State V. Gray, 96 S.W.2d 447, 192 
Ark. 1046—Kelso v. Bush, 89 S. 

W. 2d 694, 191 Ark. 1044 —Wiseman 
V. Phillips, 84 S.W.2d 91, 191 Ark 
68—Sewer Improvement Dist. No. 
1 of Wynne v. Delinquent l^dSt 



16 G.J.S. 

6S S.W.Sd 80, 188 Ark, 738—Adams 
V. Splllyards. 61 S.W.2d 686, 187 
Ark, 641, 86 A.Ii.R. 1498—Buzbes 

V. Hutton, 52 S,W.2d 647. 186 Aik. 
184—^liombert v. Wharf Improve¬ 
ment Dist, He. 1 of Helena, 295 S, 

W. 780, 174 Ark. 478—^Buish v. Mar- 
tineau, 296 S.W. 9, 174 Ark. 214. 

Cal.—^People v. Western Fruit Grow¬ 
ers, 140 P.2d 18. 22 CaL2d 494— 
Ray V. Parker, 101 P.2d 665. 15 
Cal.2d 276—^People v. Southern Pac. 
Co., 290 P. 25, 209 Cal. 678. 

Stokes V. County Clerk of Los 
Ang’eles County, 264 P.2d 959, 122 
Cal.App.2d 229—^Denny v. Watson, 
250 P. 2 d 692, 114 Cal.App.2d 491. 
appeal dismissed 74 S.Ot. 51. 846 
US. 808, 98 L.EId. 884—Clark v. 
City of Pasadena, 227 P.2d 306. 
102 Cal.App.2d 198—Sacramento 
County V, City of Sacramento, 171 
P.2d 477. 76 Cal.App.2d 436—T. B. 
Connolly. Inc., v. State. 164 P.2d 
60, 72 Cal.App.2d 145—^People v. 
Keith Ry. Equipment Co., 161 P.2d 
244, 70 Gal.App.2d 889—Gray v. 
Kenny, 158 P.2d 961, 67 Cal.App.2d 
28L 

Del,—^Appeal of Blackstone, 190 A. 
697, 8 W.W.Harr. 230—State v. 
Hobson, 83 A.2d 846. 7 Terry 381. 
Fla.—State ex rel. Hosack v. Tocum, 
186 So. 448, 136 Fla. 246, 121 A.L.R. 
270—^Hx parte White, 178 So. 876, 
181 Fla. 88—Gray v. Central Flor¬ 
ida Lumber Co., 140 So. 320, 104 
Fla. 446, rehearing denied 141 So. 
604, 104 Fla. 446, and certiorari 
denied Central Florida Lumber Co. 
v. Gray, 63 S.Ct 84, 287 US. 684, 
77 L.Bd. 649—State ex rel, Davis 
V. Rose, 122 So. 226, 97 Fla. 710— 
State V. Sullivan, 116 So. 255. 95 
Fla. 191. 

Ga.—Wilson v. City Council of Au- 
srusta, 141 S.E. 412, 165 Ga. 520— 
Felton V. Bennett. 137 S.B. 264, 
163 Ga. 849. 

Idaho.—^Independent School Dist. No. 

6 in Twin Falls County v. Common 
School Dist. No. 88 in Twin Falls 
County, 181 P.2d 786, 64 Idaho 303. 
Ill.—IClein V. Department of Regris- 
tratioB and Education. 10<6^ N.E.2d 
758, 412 Ill. 76, certiorari denied 73 
S.Ct. 93, 844 US. 866. 97 L.Ed. 664— 
Agran v. Checker Taxi Co., 105 N. 
m2d 713, 412 lit 145—People ex 
reL Toman v. ^ge, 81 N.B.2d 791, 
875 DL 411—^In re Bishop's Estate, 
18 ‘N.B.2d 218, 870 IlL 173—People 
y. Guaglia;ta, 200 N.B. 169, 362 IlL 
427, 103 A.L.R: 1085—Hunt v. 

Hosenbaum Grain Corporation, 189 
N.B. 907. 355 Ill. 604-^People v. 
Anderson, 189 N.E. 338, 355 Ill. 289 
—^Zurich General Accident and Lia¬ 
bility Ina Co, V. Industrial Com- 
missiofi. 168 N.B. 466. 881 HL 676— 
Michaels v. Hill. 159 N.B. 278, 328 
ni. ii: . 

Ind.—^Ardier v. City of Indianapolis, 
122 N.B.2d 607. 
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Iowa.—Miller v. Schuster, 289 N.W. 
702, 227 Iowa 1005. 

Ky.—^Barker v. Lannert, 222 S.W.2d 
669, 810 Ky. 843—Kentucky Tax 
Commission v. Great AUantic & 
Pacific Tea Co., 138 S.W.2d 947, 
280 Ky. 606—Kerr v. City of Louis¬ 
ville, 111 S.W.2d 1046, 271 Ky. 836 
—Martin v. Nocero Ice Cream Co., 
106 S.W.2d 64, 269 Ky. 151—Linton 
V. Pulton Building & Loan AlSs^h, 
90 S.W.2d 22, 262 Ky. 198—Ravitz 
V. Steurele, 77 S.W.2d 360. 267 Ky. 
108. 

La—State ex rel. Porterle v. Smith, 
166 So. 72, 184 La. 263—Conway v. 
Lane-Cotton Mills Co., 162 So. 812, 
178 La 626. 

Ramey v. Cudahy Packing Co., 
App., 200 So. 333. 

Me.—^Paine v. Savage, 136 A. 664, 
126 Me. 121. 61 A.L.R. 1194. 

Md.—^Anne Arundel County Com'rs 
V.. English, 86 A.2d 136, 182 Md. 
614. 

Mass.—^Moore v. Election Comers of 
Cambridge. 85 N.E.2d 222, 809 

Mass. 303. 

Mich.—^People v. Piasecki, 52 N.W. 2d 
626. 833 Mich. 122—Cady v. City 
of Detroit, 286 N.W. 806, 289 Mich. 
499, appeal dismissed 60 S.Ct. 470, 
809 US. 620, 84 L.Bd. 984—Naud- 
zius V. Lahr, 284 N.W. 581; 263 
Mich. 216, 74 A.L.R. 1189. 

Mont.—Thompson v. Tobacco Root 
Co-op. State Grazing Dist., 193 P. 
2d 811, 121 Mont 446—Whelr v. 
Dye. 73 P.2d 209. 105 Mont 347— 
State ex rel. Gebhart v. City 
Council of Helena 55 P.2d 671, 102 
Mont 27—State v. Stswk, 62 P.2d 
890, 100 Mont 365—State ex rel. 
DuFresne v. Leslie, 50 P.2d 959, 100 
Mont 449, 101 A.L.R. 1329—State 
ex rel. City of Missoula v. Holmes, 
47 P.2d 624, 100 Mont 256, 100 A.L. 
R 681, 

Nev.—State v. Lincoln County Pow¬ 
er Dist Na 1. Ill P.2d 628. 60 Nev. 
401. 

N.J.—Relngold v. Harper, 72 A.2d 
369, 7 N.J.Super. 625, afdrmed 77 A. 
2d 64, 6 N.L 182. 

N.M.—State v. Thompson, 260 P.2d 
870, 67 N.M. 469. 

N.T,—Johnson v. dty of New York, 

- 9 N.E.2d 80. 274 N.T. 411, 110 A. 
L.R. 1602. 

Lynbrook Gardens v. Ullmann, 
86 N.Y.S.2d 888, 179 Misc. 132. af¬ 
firmed 37 N.Y.S.2d 671, 266 App. 
Div. 869, reversed on other grounds 
58 N.E.2d 858, 291 N.T. 472, 162 A. 
L.R. 969, certiorari denied 64 S.Ct 
1144, 822 US. 742, 88 L.Ed. 1675— 
Thornton v. Chase, 23 N.T.S.2d 
735, 176 Misc. 748. 

People ex reL Seagrist v. Meder- 
er. 33 N.Y.S.2d 114. 

N.O.—^Unemployment Compensation 
Commission v, J. M. Willis Barber 
& Beauty Shop, 15 S.E.2d 4, 219 N. 
C. 709—Queen v. Board of Com’ra 
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of Haywood County, 138 S.B. 310, 
198 N.C. 821. 

N.D.—State ex rel. Johnson v. Baker, 
21 N.W.2d 355. 74 N.D. 244. 

Ohio.—^Fisco V. City of East Cleve¬ 
land. App., 99 N.E.2d 616—^Pox v. 
Prank, 3 N.B.2d 996, 62 Ohio App. 
483, petition dismissed 198 N.E. 
873, 130 Ohio St 268—Hopkins v. 
Kissenger, 166 N.B. 916, 31 Ohio 
App. 229. 

City of Youngstown v. Mitehell, 
14 Ohio Supp. 83. 

Okl.—^Pawnee County Excise Boasd 
V. Kurn, 101 P.2d 614, 187 Okl. 110 
—State ex rel. Read v. Midwest 
Mut Burial Ass'n. 66 P.2d 124, 176 
Okl. 468—Wallace v. Gassaway, 298 
P. 867, 148 Okl. 265—State Board 
of Dental Examiners v. Pollock, 
266 P. 927, 125 OkL 170—Cozpnui 
Jnzls dted in State v. Johnson, 
215 P. 946, 946, 90 Okl. 21. 

Or.—^Foeller v. Housing Authority of 
Portland, 266 P.2d 752. 198 Or. 205 
— ^Pox V. Galloway, 148 P.2d 922, 
174 Or. 889—Petition of Beard of 
Directors of Tillamook People's 
Utility Dist, 86 P.3d 460, 160 Or. 
680—Anderson v. Thomas, 26 P.2d 
■60, 144 Or. 572—^Eastern & West¬ 
ern Lumber Co. v. Patterson, 258 

-P. 193, 124 Or. 112, 00 A.L.R. 628. 
reheard 264 P. 441, 124 Or. 112. 60 
A.L.R. 628, and afarmed 49 S.Ct 
184, 278 US. 581, 73 L.Bd. 618. 

Pa.—Rigby V. Great Atlantic A Pa¬ 
cific Tea Co., 26 A.2a 401, 844 Pa. 
674—Reeves v. Philadelphia Sub¬ 
urban Water Co.. 186 A. 862, 287 
Pa. 876, error denied 136 A. 626, 
288 Pa 418—Graeff v. Schlottman, 
135 A. 308. 287 Pa 342. 

James v. Public Service Com¬ 
mission of Commonwealth of 
Pennsylvania 177 A. 843, 116 Pa‘ 
Super. 677—Baranovich v. Hor- 
watt 173 A. 676. 113 PaSuper. 467. 

McMullen v. Nannah, 49 PaDist 
& Co. 616. 

S.C.—^Floyd V. Parker Water & Sew¬ 
er Sub-District 17 S,B.2d 223, 203 
S.C. 276—Townsend v. Richland 
County, 2 S.E.2d 777, 190 S.C. 270. 

Tenn.—Obion County v. Coulter, 284 
S.W. 372, 153 Tenn. 469. 

Tex—^Thomas v. GroebL 212 S.W.2d 
626, 147 Tex. 70—^Friedman v. 

American Surety Co. of New York, 
161 S.W.2d 670, 137 Tex. 149. an¬ 
swer to ce^fied questions con¬ 
formed to, Clv.App., 164 S.W.2d 
669. 

Allison V. Sutton County, Civ. 
App., 278 S.W. 928. 

Va—^New York County v. City of 
Newport News, 161 S.B. 428, 153 
Va 824—Warwick County v- City 
of Newport News, 151 S.E. 417, 158 
Va 789. 

WaslL—State v. Clausen, 253 P. 806, 

. 142 Wash. 450, followed in 296 P. 
1119, 161 Wash. 700. 

Wla—State ex rel. Thomson v, 
Glessel, 61 K.W.2d 908, 265 Wia 
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other authorities, any, or eveiy, reasonable,®^ doubt, | and In still other cases, My, or every ration* 


55S —state v. Zimmerman. 210 Ni 
W. 881, 191 Wis. 10. 

Wyo.—V. Clark, 84 P.2d 17, 47 
Wyo, 216, 

12 aj. p 796 note 81. 

' All doubts from lamruairo 

of €<mstlttition as well as act itself 
must, or should, be resolved In favor 
of validity of act. 

HI.—People V. Adducl, 108 N.B.2d 1, 
' 412 Ill. 621—^People V. Guagrliata, 
200 NM 169. 362 IlL 427. 108 A.Li. 

R. 1036—^People v, Anderson, 189 
NIB. 888 , 866 Ill. 289—ZuHeh Gen¬ 
eral Accident & Liiability Ins. Co. 

‘ V; Industrial Commission, 168 N. 

B. 466, 381 HI. 676. 

NJO.—State ex reL City of Minot v. 

Gronna, 69 NW.2d 514. 
!I«etfl 8 latlve Temlatioa' 

Aik.—City of Little Rock v. Smith, 

• 168 S.W.2d 705, 204 Ark. 692. 

. Olty obaxter 

^CaL—Adams V. Wolf, 190 P.2d € 66 , 84 
V .Cal.App.2d 435—Mansur v. City of 
Sacramento. 108 P.2d 221 , „89 Cal. 
APP.2d 426. 

; Vhls rule is peouUacly applicable' 
wben an erroneous judicial nullifica^ 
tlon could not be remedied by an ap« 
peal to a Anal tribunal .'in. time to 
avert destruction of valuable .rights 
attempted to be conferred by act on 
many citizens. 

. Ky.—Commonwealth ex reL Dum* 
mlt V. O’Connell, 181 S.W.2d 691, 
298 .Ky. 44. 

04. XJ.S.—Peteraon v. Parsons. D. 

C. Minn„ 73 F.Supp. 840—^Hall v. 

^.. Union Light, Heat & Power Co., D. 

ClKy., 58 P.Supp. 817—Ooxpos dU- 
rls anoM la Paramino Lumber 
Co. V. Marshall, D.C.Wa 8 h., 27 F. 
Supp. 828. 825, affirmed 60 S.Ct 
600, 809 n.S. 370, 84 L.B<1 814— 
Penn v. Glenn, D.C.Ky., 10 F.Supp. 
.,488,. appeal dismissed. C.C.A., Glen 
. r. Penn, 84 F.2d 1001. 

Ala.—Gray v. Walker County, 179 So. 
226, 235 Ala 228—Gray v. Johnson, 
179 So. 221, 285 Ala. 405. 

Ariz.—State v. Double Seven Corp., 
2;9 P.2d 776, 70 Ariz. 287, 19 A. 
L.R.2d 1007., 

Ark.—McBachin v. Martin, 102 S.W. 

2d 864, 193 Ark. 787. 

CaL—Whitcomb v. Bmerson. 115 P.2d 
892, 46 CaLApp.2d 268. 
Colo.> 7 -Gln 8 bei:g v. Centennial Turf 
Club, Inc., 261 P.2d 926, 126 Colo. 

. . 471. . 

Fla.—Wright v. Board of ^bllc In- 
’ , structlon of Sumter .County, 48 So. 
2d '912^had v. Do Witt. 27 So.2d 
617, 168 Fla 27—Stewart v. City 
of, pe Land, 168. So.. 800,.. 117 Fla 
. 705—^Howarth v. City of De Liand, 
168 So. 294, 117 Fla 602—WilUams 
V. Dormany, .126 So. 117, 99 Fla, 
.496—StAte v. Duval County, 79 . So. 
692; 76 iia 180. ^ 


TIL —Thillens v. Hodge, 116 N.B.2d 
886, 2 IlL2d 45—Gadlin v. Auditor 
of Public Accounts, 110 N.B.2d 
284, 414 ni. 89—^Missouri Pac., R. 
Co. V.. Illinois Commerpe Commis¬ 
sion ex rel. Broth, of R. Train¬ 
men, 81 N.B,2d 871, 401 Ill. 241— 
Liberty Foundries Co. v. Industrial 
Commission, 26 N.B..2d 790, 878 Ill. 
146-r-People v. James,. 169 N.B. 194, 
828 IlL 262. 

Iowa—^Hlatt V. • Souceki 86 N.W.2d 
432, 240 Iowa. 800. 

Ky.—Gaines. Vi O’Connell, 204 S.W. 
2d 425, 806 Ky. 397—Talbott v. 
Thomas, 161 S.W.2d 1, 286 Ky. 
786—^Martin v.. J.. Bacon & Sons, 

106 S.W.2d. 669, 268 Ky. 612, ap¬ 
peal dismissed J. Bacon St Sons v. 
Martin, 58 S.Ct. 67i. 802 U.S. 642, 

. 82 L.Bd. 499, and affirmed 116 S. 

W.2d 968, 273 Ky. 889. 

La—State ex rSl. Porterle v. Gros-; 

jean. 161 So. 871, 182 La 298. 

Ma—Crommett v. City of Portland,: 

107 A.2d 840. 

Md.—State v. Clay, .55 A.2d 821, 182 
Md. €39. 

Mich.—Johnson v. Figy, 22 N.W.2d 
$98, 314 Mich, 648, 314 Mich. 632 
. .—Dation V. Ford Motor Co., 22 N; 

W.2d 262, 314 Mich. 162. . 

Miss.—Corpus Juris olted in Tucker, 

, Printing Co. v. Board, of Sup’rs, 168 
So. .836, 888, 171 Miss. 608. 

Mont—State ex rel. Helena Allied 
•Printing Council v. Mitchell. 74 P. 
2d. 417,. 105 Mont. 826^ipton v. 
Sands, 60 P.2d 662, 103 Mont 1, 
106 A.L.R. 474—Weber’ V. City of 
•Helena^ 297 P. 455, 89 Mont 109— 
State v. State Highway Commis-. 
Sion,. 296 P. 1033, 89 Mont 205— 
Hale V. County Treasurer of Min¬ 
eral County, 266 P. 6, 82 Mont 98. 
Neb.—Peterson v. Hancock, 64 N.W. 
.2d 85, .166 Neb. 801—Nebraska Mid- 
State Reclamation Dist v. Hall 
County, 41 N.W.2d 897, 152 Neb. 
410—^Doirrance r. Douglas County, 
32 N.W.2d 202, 149 Neb. 635— 
Sommerville y. Johnson, 80 N.W.2d 
677; 149 Neb. 167—Lennox v. Hous¬ 
ing Authority of City of Omaha 
290 N.W. 461, 137 Neb. 682, sup¬ 
plementary opinion 201 N.W. 100, 
187 Neb. 682. . ' 

Nev.-^-Oaton v. Frtuok, ^4 P.2d 621, 
66 Nev. 66, . 

N.T.—G^dner v. Ginther, 250 N.T., 

S. 17€; 282 App.Div. 296, affirmed 
178 N.B. 802. 267 N.T. 678—People 
V. Ryan, 248 NT.S. 644, 280 App. 
Div. 262. 

Du Mond V. Walsh, 72 N.T.S.2d 
642, 189 Misc. 676—People ex reL 
Tipaldo V. Morehead* 282 N.T.S. 
.576, 156 Misa 622, reversed on 
• other grounds 200 N.Bl 799, 270 N. 

T. ,28.8, affirmed 66 S.Ct 918, 298 
U:S. 687. 80 iLBd. 1847. 103 A.L.R. 
1445, rehearing denied 67 S.Ct 4, 
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299 U.S. 619. 81 L.Bd. 456—In re 
Hauges, 252 N.T.a 81, 140 Mlsa 
811. 

N.C.—^Boney v. Board of Trusty of 
Kinston Graded Schools. 48 S.B. 
2d 66, 229 N.C* 186—Nesbitt v. 
Gill, 41 S.B.2d 646, 227 N.C. 174, 
. affirmed 68 S.Ct 61, 832 U.S..749, 92 
L.Ed. 88€—^Brumley v. Baxter,. 86 
S.B.2d 281, 225 N.C. 691, 162 AL 

R. 980—Glenn v. Board of Bduca- 
tion of Mitchell County, 187 aS. 
781, 210 N.C. 526—Albertson v. Al¬ 
bertson, 178 S.B. 852, 207 N.C. 547 
—Chimney Rock Co. v. Town of 

• Lake Lure, 166 S.B. 542, 20Q N.C. 
171. 

OkL—Swanda v. Swanda, 248 P.2d 
675, 207 OkL 186. . 

Or.—Starr v. Laundry and Dry 
Cleaning Workers' Local; Union No. 
101. 63 P.2d 1104, 166 Or. 634— 
State V. Kincaid. 286 P. 1105, 138 
Or. 95, rehearing denied 288 P. 
1016, 183 Or. 96—U’Ren v. Bagley, 
246 P. 1074, 118 Or. 77, 46 AL.R. 
1173. 

Pa^—Commonwealth v. James J. 

Cochran Post No. 261 of V, F. W. 

, of U, S., 88 A2d 250, 350 Pa. XU. 

R. I.—State V. Domanski, 190 A 854. 

S. C.—Scroggie v. Bates, 48 S.B.2d 
634, 218 S.C. 141—State, v. Broad 
River Power Co., 181 S.B. 41, 177 

S. a 240. . 

Tenn.—^Unicoi County v. l^brye, 270 S. 
W.2d 881-rGr^t Atlantio & Pa- 
cillo Tea Co. v. McCanless, 157 S. 
W.2d 843, 178 Tenn. 854. 

Tex.—McDaniel v, Robison, 8 S,W. 
2d 666. 117 Tex. 539—^Bowen v. 
Robison, 8 S.W.2d 664,- 117 Tex. 
546—^McDaniel v. Robison, 8 S.W. 
2d 663, 117 Tex; 544—Greene v. 
Robieon, 8 S.W.2d 666, 117 Tex. 
616. 

James V. Gulf Ins. Co., Civ App., 179 
S.W.2d 397, reversed on other 
grounds 185 S.W.2d 966, 148 Tex. 
424—^Marathon Oil Co. v. Salley, 
Civ.App., 107 S.W.2d 888, error dis¬ 
missed. ' ‘ - 

Utah.—^Thomas v. Daughters of Utah 
Pioneers, 197 P.2d 477, 114 Utah 
108, appeal denied 69 S.Ct 789, 
886 U.S. 930, 98 L.Bd. 1090—Snow 
y. Keddington, 195 P.2d 234, 118 
Utah 826—Gubler v. Utah State 
Teachers* Retirement Bd., 192 P.2d 
580, 113 Utah 188, 2 AL.R2d 1022 
—^Broadbent v. Gibson, 140 P.2d 
989, 105 Utah 58—Utah ISira: 
Ass'n V. Stewart, .28 P.2d 229, 82 
. Utah 198—Titanic Standard Min¬ 
ing Co. V.. Utah County, 15 P.2d 
633, 80 Utah 491^t4te v. Packer 
Corporation, 297. P. 1013, T7 Utah 
60®- • 

Va.—Green v. County Bd. of Arling¬ 
ton County, 68 S,B.2d 516, 198 Va. 
284^—Coiinty' Bd. of ^up'rs ^ of 
Fairfax County v. American Trail- 
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ai,64.6 honest,or doubt, and all un- Further, a statute or resolution will be upbdd 

certainty or uncertainties.®^-^® Likewise, any am- by the courts unless it clearly appears, or is shown 
bigfuily in a statute must be resolved in favor of its to be, in violation of, or prohibited by, the consti- 
constitutioiiality.®^*25 tution.®® Other holdings are that such violation or 


er Co., 68 S.E.2d 116, 193 Va. 72— 
Joyner v. Centre Motor Co., 66 S.E. 
2d 469, 192 Va. 627—City of New¬ 
port News V. Elizabeth City Coun¬ 
ty, 65 S.E.2d 66, 189 Viu 826—Al¬ 
mond V. Gilmer, 61 S.E.2d 272, 188 
Va. 822—City of Roanoke v. James 
W. Michael’s ► Bakery Corp., 21 S. 

B.2d 788, 180 Va. 182—^Hunton v. 
Conunonweidth, 183 S.E. 873, 1<66 
Va. ’229—^Bomme v. Board of Sup'rs 
of Henrico County, 172 S.E. 245, 
161 Va. 678. 

Wash.—State ex rel. Troy v. Martin, 
230 P.2d 601, 38 Wa8h.2d 601— 
Gruen v. Tax Commission, 211 P. 
2d 651, 86 Wash.2d 1—Culliton v. 
Chase, 25 P.2d 81, 174 Wash. 863. 
W.Va.—State ex reL City of Charles¬ 
ton V. Sims, 64 S.B.2d 729, 132 W. 
Va. 826—State Road Commission v. 
Kanawha County Court, 163 S.E. 
815, 112 W.Va. 98. 

Wyo.—^Ludwig V. Harstoni. 197 P.2d 
262, 65 Wyo. 184—National Tailor^ 
ing Co. V. Scott, 196 P.2d 387, 66 
Wyo.’ 64—State ex rel. Board of 
Com'rs of liaramle County v. 
Wright 163 P.2d 190, 62 Wyo. 112 
—Taxpayers’ League of Carbon 
County y. McPherson, 64 P.2d 897, 
49 wyo. 261—State v. Sherman, 106 
P. 299, 18 Wyo, 169, 27 L.RJL,N.S., 
898, Ann.Cas.l912C 819. 

12 C.J. p 796 note 82. 

Defereotioe to co-ordinate powers of 
depertaneats 

All reasonable doubts with respect 
to the validity of statutes under the 
constitution should be resolved in fa¬ 
vor of the statutes in proper defer¬ 
ence to the co-ordinate powers of the 
government vested in the three de¬ 
partments. 

Fla—Waybright v. Duval County, 
196 So. 430, 142.Fla 876. 

Statute of great public coocem 
Text rule is particularly troe 
where the statute is of great public 
concern involving performance of an 
absolute duty Imposed on the legis¬ 
lature by the basic law of the state. 
Okl.—School Dlst No. 2,6 of Woods 
County V. Hodge, 188 P.2d 676, 199 
Okl. 31. 

Bemedial leg isla t ion, which pre¬ 
serves or promotes health of all peo¬ 
ple of commonwealth should be giv¬ 
en benefit of any reasoniable doubt 
as to its constitutionality. 

Pa.—^Evans v. West Norriton Tp. 
Municipal Authority, 87 A.2d 474, 
870 Pa. 160, 

Suatalnlug whole or part 
The court has the duty^ if reason¬ 
ably possible, consistent with pro¬ 
tection of constitutional rights, to 


resolve all doubts as to validity of 
statute in favor of its constitution¬ 
ality, sustaining it, if it can be done 
as a whole, or if that cannot be done, 
as to the part of it that Is constitu¬ 
tional. 

XJ.S.—Buck V. Gibbs, D.C.Pla., 34 P. 
Supp. 610, modified on otlier 
grounds Watson v. Buck, 61 S.Ct 
.962, 813 U.S. 887, 86 L.Ed. 1416, 
136 A.L.R, 1426. 

64jB Me.—State v. P. H. Vahlsing. 
Inc., 88 A.2d 144, 147 Me. 417. 

64.10 Me.—Crommett v. City of 
Portland, 107 A.2d 840. 

64.15 W.Va.—State ex rel. Richard¬ 
son V. County Court of Kanawha 
County, 78 S.E.2d 669. 

64.20 IJ.S.—Grand River Dam Au¬ 
thority V. Jarvis, C.C.A.OkL, 124 P. 
2d 914. 

Ill.—People V. Adducl, 108 N.B.2d 1, 
412 nil 621. 

All nnoertainties arisixLg from lan¬ 
guage of act 

IlL—^Klein v. Department of Regis¬ 
tration and Education, 105 N.E.2d 
i788, 412'Dh 76. certiorari denied 73 
S.Ct 93, 344 U.S. 856, 97 L-Ed. 664. 

64JS5 U.S.—Lockerty v. Phillips, D. 
GN.J., 49 F.Supp. 613, affirmed 63 
act 1019, 319 U.S. 182, 87 L.Ed. 
1339. 

Pa.—^Piennsylvanla Co. for Insurances 
on Lives and Granting Annuities v. 
Scott 29 A.2d 828, 346 Pa. 13, 144 
A.L.R. 840. 

Wash.—State ex rel. BUllngton v. 
Sinclair, 188 P.2d 813, 328 Wash. 
2d 676. 

65. U.S.—^U. S. V. Butler, Mass., 56 
S.Ct 812, 29f U.S. 1, 80 L.Bd. 477, 
102 Al.L.B. 914—^^tna Ins. Co. v. 
Hyde, Mo., 48 S.Ct 174, 275 U.S. 
440, 72 L.Ed. 357. 

Tower Realty v. City of East 
Detroit C.A.Mich., 196 P.2d 710— 
Hayes v. U. S., C.C.A.Okl., 112 P. 
2d' 417:—Sancho v. Bacardi Corp. 
of America, C.C.A,Puerto Rico, 109 
. P.2d 57, reversed on other grounds 
Bacardi Corp. of America v. Do- 
menech. 61 S.Ct 219, 811 U.S. 150, 
86 L.Ed. 98—Wordall v. Commis¬ 
sioner of Internal Revenue, 105 
P.2d 474, certiorari denied 60 S.Ct 
467, 309 U.S. 665, 84 L.Ed. 1004— 
Cerritos Gun Club v. Hall. C.C.Al. 
Cal., 96 P.2d 620—^Ih re Boswell, 

C.C.A.CaL< 96 F.2d 239—U. S. v. 
Centralia Dairy Co., D.C.W€ish., 60 
P.’2d 141—^Thomson v. Dana, D.C. 
Or., 62 F.2d 759, affirmed 62 S.Ct* 
409, 285 . U.S. 629, 76 L.Bd. 926—. 
OMo Oil Co. V, McFarland, D.C.]^, 
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28 F.2d 441, vacated on other 
grounds Ohio OU Co. v. Conway, 49 
S.Ct 256, 279 U.S. 813, 73 L.Ed; 
972—^U. S. Light & Heat Corpora¬ 
tion V. Niagara Falls Gas & Elec¬ 
tric Light Co., D.CJ^T.T., 23 F.2d 
719, reversed on other grounds, C. 

C. A., 47 P.2d 667, certiorari denied 
Niagara Falls Gas & Electric Light 
Co. V. Prendergast, 61 S.Ct 656, 283 

U. S. 864, 75 L.Bd. 1469—Gallardo 

V. Porto Rico Ry., Light & Power 
Co., O.C.A.Porto Rico, 18 F.2d 918 
—^Morrison v. Pettigrew, D.C.N.T., 
14 F.2a 463—Kelleher v. Schoene, 

D. aVa., 14 F.2d 841—Royal Min¬ 
eral Ass’n V. Lord, D.C,Minn., 18 
F.2d 227, afiairmed Lake Superior 
ConsoL Iron Mines v. Lord, 46 S. 
Ct 627, 271 U.S. 677, 70 L.Ed. 1098 
—Blodgett V. Holden. D.aMlch.,.11 
F.2d 180, reversed on o^er 
grounds, C.C.A., 27 F.2d 1016— 
Brooklyn Union Gas Co. v. Prender¬ 
gast D.C.N.T., 7 P.2d 628. modified 
on other grounds Ottinger v. Brook¬ 
lyn Union Gas Co., 47 S.Ct. 199, 272 
U.S. 679, 71 L.Bd. 421. 

Isthmian S. S. Co. v. U. S., D.C. 
Del., 33 F.Supp. 1007—^Troppy v. La 
Sara Fanners Gin Co., D.C.Tex., 28 
F.Supp. 830, affirmed, C.CJL., 113 F. 
2d 360—^Bessemer Inv. Co. v. CJty 
of Chester, D.C.Pa., 22 F.Supp. 311 
—U. S. V. Whiting Milk Cq.. D.C. 
Mass., 21 F.Supp. 821—Hudson- 
Duncan & Co. v. Wallace, D.C.Or., 
21 F.Supp. 296, reversed on other 
grounds, C.C.A., 98 F.2d 985—Mlch- 
alek V. U. .S. Gypsum Co., D.C.N.Y., 
16 F.Supp. 708—^E^eclsion Castings 
Co. V. Boland, D.C.N.Y,, 18 F.Supp. 
877, affirmed, C.C.A., 85 F.2d 15—• 
Timmer v. Talbot D.C.Mich., 13 F. 
Supp. 666—Cohen v. Durning, D.C. 
N.Y., 11 F.Supp. 824—U. S. ex reL 
Brown-Crummer Inv. Co. v. Town 
of North Miami, D.C.Fla., 11 F. 
Supp. 69—^In re Oetman, D.C.Mich., 

9 F.Supp. 575—In re Miner, D.C. 
Ill., 9 F.Supp. 1—^Richmond Hosiery 
Mills V. Camp, D.CLGa., 7 F.Supp. 
189, affirmed, C.CJL, 74 F.2d 200— 
Western Union Telegraph Co.. v. 
Weaver, D.C.Neb., 6 F.Supp. 493— 
Appalachian Electric Power Co. v. 
Smith, D.C.Va., 4 F.Supp. 6,‘ re¬ 
versed on other grounds, C.C.A., 67 
F.2d 461, certiorari denied 54 S.Ct 
468, 291 U.S. 674, 78 L.Bd. 1063— 
Southwestern Bell Telephone Co. v. 
City of San Amtonlo, D.C.Tex., 2.F. 
Supp. 611, affirmed 4 F.Supp. 670, 
set aside on other grounds, C.C.^, 
76 F.2d 880, certiorari denied City, 
of San Antonio v. Southwestern 
Bell Telephone Co., 55 S.Ct 835, 
296 U.S. 764, 79 L.Bd. 1698—Gott¬ 
lieb y. Wh4te, D.C.MaiBs., X F.St^pw 
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JOS, tUBrmea, aCA„ 69 F.2d 792, 
certiorari denied 64 S.Ct, 867, 292 
U;S. 667, 78 L..Bd. 1505. 

X & A. Freiberg Co. v. Dawson, 
D.CJCy., 274 F. 420, affirmed Daw¬ 
son y. Kentucky Distilleries St 
Warehouse Co., 41 S.Ct. 272, 255 U. 
S. 288, 65 L.Bd. 638. 

Ala.r- Riley v. Bradley, 41 So.2d 641, 
252 Ala. 282—^Taxpayers and Citi¬ 
zens of City of Mobile v. Board 
of Com'rs of City of Mobile, 41 So. 
2d 597, 262 Ala. 446—Tucker, v. 
State ex reL Poole, 165 So. 249, 231 
Ala. 360-^efferson County v. Bus¬ 
by, 148 So. 411, 226 AJa. 293. an¬ 
swer conformed to 148 So. 416, 26 
Ala.App. 449—State ex rel. Camp 
V. Herzberg, 141 So. 553, 224 Ala. 
636 

Hayes y. State, 128 So. 774, 2$ 
Ala.App. 624. certiorari denied 128 
So. 776, 221 Ala. 389. 

Ariss.—^EArliart v. Frohmlller, 178 P. 2d 
486, 65 Ariz. 221—Atchison, T. & S. 
F. By. Co. V. State. 265 P. 602, 36 
Ariz. 440. 58 A.L 1 .R. 563. 

Ark.—^Hickenbottom y. McCain, 181 
S.W.2d 226, 207 Ark. 485, certiorari 
denied 66 S.Ct 189. 823 U.S. 777, 
89 IhEd. 621, rehearing denied 65 
S.Ct 267, 823 U.S. 817, 89 L..Fd. 
649—SBaratti y. Koser Gin Co., 177 
S.W.2d 760, 206 Ark. 813—Beaty v. 
Humphrey, 115 S.W.2d 559, 195 Ark. 
1008—Sewer Improvement Dist. No. 
1 of Wynne v. Delinquent Lands, 
68 S.W.2d 80. 188 Ark. 738—Bol¬ 
linger V. Watson, 63 S.W.2d 642, 187 
Ark. 1044—^Adams y. Spillyards, 61 
S.W.2d 686, 187 Ark. 641, 86 AL.R. 
1493—^Board of Com'rs of Red Riv¬ 
er Bridge Dist. v. Wood, 40 S,W.2d 
485, 183 Ark. 1082—Cobb v. Par¬ 
nell, 86 S.W.2d 888, 183 Ark. 429— 
Webb V. State. 8 S.W.2d 1000. 176 
Ark. 722—^Bush v. Martineau, 296 
S.W. 9, 174 Ark. 214—Sebastian 
County Road Improvement Dist. v. 
Hocott, 217 S.W. 258, 141 Ark. 301. 

Cal.—Serve Yourself Gasoline Sta¬ 
tions Ass'n V. Brock, 249 P.2d 546, 
39 Cal.2d 813, appeal dismissed 78 
S.Ct. 1130, 346 U.S. 980, 97 KBd. 
1894—Lockheed Aircraft Corp. v. 
Superior Court of Los Angeles 
County, 171 P.2d 21, 28 Cal.2d 481, 
166 AL.R. 701-<-^ersey Maid Milk 
Products Co. V. Brock, 91 P.2d 677, 
13 Cal.2d 620—People v. Superior 
Court in and for -San Bernardino 
County, 73 P.2d 1221, 10 Cal.2d 288 
—^Pacific Indemnity Co. v. Indus¬ 
trial Accident Commission, 11 P.2d 
1, 216 Cal. 461, 82 AL.R. 1170—In 
re Shattuck, 279 P. 998, 208 Cal. 
6—^London Guarantee & . Accident 
Co. v. Industrial Accident Conunis- 
slon of California, 265 P. 826, 208 
CaL 676, reversed on other grounds 
49 S.Ct. 296, 279 U.S. 109, 73 L.Bd. 
682—^Islais Creek Reclamation Dist. 
y. All Persons^ 252 P. 1043, 200 CaL 
277 —^Reclamation Dist. No. 1500 v. 
RUey. 213 t>. 762, 192 CaL 147—City 


I and County of San Francisco v. In¬ 
dustrial Acc. Commission, 191 P. 
26, 183 Cal. 278—^Bx parte Ahart, 
169 P. 160, 172 CaL 762. 

Richfield Oil Corp. v. liOS An¬ 
geles County, 224 P.2d 898, 100 Cal. 
App.2d 635—Bx parte McNeal, 89 P. 
2d 1096, 32 Cal.App.2d 391—^Dorsa v. 
Board of Sup'rs of Santa Clara 
County, 72 P.2d 912, 28 CalApp.2d 
217—^In re Landowltz, 71 P.2d 834, 
22 CaLApp.2d 733—^Bx parte Kazas, 
70 P.2d 962, 22 Cal.App.2d 161— 
Chllson y. Jerome, 283 P. 862, 102 
CaLApp. 685—People v. Sterling 
Refining Co., 261 P. 1080, 86 CaL 
App. 658—^Bx parte Makings, 247 P. 
923, 78 Cal.App. 68—GregoiY y. 
Hecke, 288 P. 787, 73 Cal.App. 268— 
People y. Waller, 222 P. 171, 64 Cal. 
App. 890—People v. Rinner, 199 P. 
1066, 62 CalApp. 747. 

Colo.—^Higgins V. Sinnock, 266 P.2d 
1112, 129 Colo. 66—^Bachus v. Peo¬ 
ple, 238 P.2d 886, 124 Colo. 454, ap¬ 
peal dismissed 72 S.Ct. 562, 842 U. 
S. 938, 96 L.Ed. 698—Police Pro- 
tectiye Ass'n of Colorado v. War¬ 
ren, 76 P.2d 94. 101 Colo. 686—Al¬ 
len y. Bailey, 14 P.2d 1087, 91 Colo. 
260—Chambers y. People, 202 P. 
1081, 70 Colo. 496—Altitude Oil Co. 
y. People, 202 P. 180, 70 Colo. 462, 
error dismissed Altitude Oil Co. y. 
People of State of Colorado, 43 S. 
Ct. 11, 260 U.S. 698, 67 L.Bd. 467— 
People y. Friederich, 185 P. 657, 67 
Colo. 69. 

Conn.—^Downer y. Liquor Control 
Commission, 59 A.2d 290, 184 Conn. 
655—^TUeston y. Ullman, 26 A.2d 
682, 129 Conn. 84, appeal dismissed 
63 S.Ot. 493, 318 U.S. 44, 87 L.Bd. 
608—State y. Muolo, 176 A. 401, 119 
Conn. 823. 

Del.—State y. Tabasso Homes, 28 A. 
2d 248, 3 Terry 110. 

Baxter y. State, 197 A. 678, 9 W. 
W.HaiT. 223—Wilmington Trust 
Co. V. Baldwin, 196 A. 287, 8 W.W. 
Harr. 595—^In re Cypress Farms 
Ditch, 180 A. 686, 7 W.W.Harr. 71. 

Dangel y. Williams, 99 A. 84, 11 
DeLCh. 213. 

D.C.—Lindsey y. U. S., 133 F.2d 868, 
77 U.S.APP.D.C. 1. 

U. S. V. Lewis, Mun.App., 100 A. 
2d 40, affirmed Levels v. U. S., 214 
F.2d 863, afilrmed 76 S.Ct 416, 848 

U.S. 419, 99 L.Ed.- 

Fla^^—City of Miami Beach v. Cran- 
don, 36 So.2d 285, 160 Fla. 43^ 
Price V. City of St Petersburg, 29 
So.2d 753. 168 Fla. 706—Haddock 
y. State, 192 So, 802, 141 Fla. 132— 
McConville y. Ft. Pierce Bank & 
Trust Co.. 135 So. 892. 101 Fla. 727 
—Jackson Lumber Co. v. Walton 
County, 116 So. 771, 95 Fla. 632, 
appeal dismissed 49 S.Ct 888, '78 
LiBd. 1011—^Berry y. BCardee, 91 
So. 686, 83 Fla. 631—State v. Ves¬ 
tel 88 So. 477, 81 Fla. 626—Board 
of Com'rs of Everglades Drainage 
Dist y. Forbes Pioneer Boat Line, 
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36 So. 199,'80 Fla. 2S2, reversed 
on other grounds Forbes Pioneer 
Boat Line y. Board of Com'rs of 
Everglades Drainage Ddst, 42 S.Ct 
825, 258 U.S. 838, 66 L.Bd. 647. 

Ga.—Culbreth y. Southwest Ga. Re¬ 
gional Housing Authority, 33 S.SL 
2d 684, 199 Ga, 183—^Boyers y. 
State, 38 S.B.2d 251, 198 Ga, 838— 
Cooper Co. of G^ainesville v. State, 
1 S.B.2d 436, 187 Ga. 497—Wright 
y. Fulton County, 150 S.B. 262, 169 
Ga. 854—Cowart y. City of Way- 
cross, 126 S.B. 476, 159 Ga, 589— 
Ross y. Jones, 107 S.B. 160, 161 
Ga, 425. 

Idaho.—^Petition of Mountain States 
Tel. & TeL Co., 284 P.2d 681-7-Ban¬ 
nock County y. Citizens' Bank & 
Trust Co., 22 P.2d 674, 68 Idaho 
169—Curtis v. Pfost 21 P.2d 78, 63 
Idaho 1—Williams v. Baldridge, 284 
P. 203, 48 Idaho 618—^In re Ed¬ 
wards, 266 P. 665, 45 Idaho 676— 
Packard v. O'Neil, 262 P. 881, 46 
Idaho 427, 66 A.L.R. 317—Small¬ 
wood y. Jeter, 244 P. 149, 42 Idaho 

' 169. 

m.—^People y. Adducl, 108 N.R2d 1, 
412 m. 621—^People ex reL Schlae- 
ger V. Jarmuth, 76 N.B.2d 367, 898 
DL 66—People v. Smith, 14 N.E.2d 
82, 868 Ill. 323—^People ex reL 
Soble y. Gill, 193 N.B. 192, 858 IlL 
261—Relf V. Barrett 188 N.B. 889, 
865 IlL 104—People v. Montgares, 
180 N.B. 419, 347 IIL 562—Bowers 

- V. QIob, 179 N.B. 80. 846 HL 623— 
People y. Dopp, 175 N.B. 812, 843 
m. 621—People v. Linde, 173 N.B. 
361, 341 m. 269, 72 A.L.R. 997— 
Zurich General Accident & Liabil¬ 
ity Ins. Co. V. Industri€tl Commis¬ 
sion, 163 NJB. 466, 381 Ill. 576— 
Michaels v. Hill, 159 N.B. 278, 828 
HL 11—^People V. James, 159 N.E. 
194, 328 IlL 262—^People v. Bxton, 
131 N.B. 275, 298 Ill. 119—People 
y. Chicago, B. & Q* R. Co., 126 N. 
B. 214, 291 Ill. 602—Hubbard v. 
Dunne, 115 N.B. 210, 276 Ill. 598. 

Ind.—Archer v. City of Indianapolis, 
122 N.B.2d 607—^Richmond Baking 
Co. v. Department of Treasury, 18 
N.B.2d 778, 215 Ind. 110—BoUvar 
Tp. Board of Finance of Benton 
County v. Hkwklns, 191 N.B. 158, 
207 Ind. 171, 96 A.L.R. 271—Robin¬ 
son v. Moser, 179 N.B. 270, 203 
Ind. 66—Powell v. State, 139 N.B. 
670, 193 Ind. 268—Thoriton v. Guirl 
Drainage Co., 112 N.B. 6. 184 Ind. 
637. 

Iowa.—^Patterson y. Iowa Bonus 
Board, 71 N.W.2d 1—^Knorr v. 
Beardsley, 88 N.W.2d 236, 240 Iowa 
828—^Burlington & Summit Apart¬ 
ments v. Manolato, 7 N.W.2d 26, 
233 Iowa 16, 144 AX..R. 261—Keef- 
ner v. Porter, 298 N.W. 501, 228 
Iowa 844—Vilas v. Iowa State 
Board of'Assessment and Review, 
273 N.W. 888, followed in 273 N.W 
846, appeal dismissed 58 S.Ct 88 
802 U.S. 637, 82 UBd. 496 —Cravei 
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V. Bierrinfir, 269 N.W, SOI, 222 Iowa 
613 —V. Berff, 264 N.W. 821, 
221 Iowa 826—Carroll v. dty of 
Cedar Palls, 261 N.W, 662, 221 Iowa 
277—^Priest V. Whitney Loan & 
Trust Co., 261 N.W, 874, 219 Iowa 
1281 — ^Plood V. City Nat. Bank of 
Clinton, 263 N.W, 609, 218 Iowa 
898—Waugh v. Shirer, 249 N.W. 
246, 216 Iowa 468—State v. Darling, 
246 N.W. 390, 216 Iowa 66-3, 88 A, 
L.II. 218—Gallarno v. Long, 243 N. 

W, 719, 214 Iowa 806—^Board. of 
Sup*rs of Pottawattamie County v. 
Board of Sup'rs of Harrison Coun« 
ty, 241 N.W. 14, 214 Iowa 666, mo¬ 
tion denied Board of Sup'rs of Bter- 
rison County v. Board of Supers of 
Pottawattamie County, 54 S.Ct 47, 
and appeal dismissed Board of 
Sup’rs of Harrison County, Iowa, v. 
Board of Sup’rs of Pottawattamie 
County, Iowa, 64 &Ct. 125, 290 U.S. 
695, 78 L.Bd. 628—Iowa Motor Ve¬ 
hicle Ass'll V. Board of Railroad 
Com'rs, 221 N.W. 864, 207 Iowa 
461, 75 A.L.K. 1, affirmed 50 S.Ct. 
161, 280 U.S. 629, 74 L.Ed. 695— 
Leach v. Cozmuerclal Sav. Bank of 
Des Moines, 213 N.W. 617, 206 
Iowa 1164—In re Pedersen's Estate, 

. 196 N.W.,, 786, 198 Iowa 166—Cam¬ 
aras V. Sioux City, 184 N.W, 821, 
192 Iowa 372—State v. Bartels, 181 
N.W.. 608, 191 Iowa 1060, reversed 
on other grounds Bartels v. State 
of Iowa, 48 act. 628, 262 tJ.S. 404, 
67 L.Bd. 1047. . 

Kan.—Walker ▼. City of Hutchinson, 
284 P.2d. 1078. 178.Kan. 263—State 
ex rel. Hawks v. City of Topeka, 
270 P.2d 270, 176 Ka;^ 240—In re 
Insurance Tax Cases, iol P.2d 726, 
160 Kan. 800, affirmed Prudential 
Ina Co. of America v. Hobbs, 66 
S.Ct. 1360, Aetna Ina Co. v. Hobbs, 
66 S.Ct 186Q, American Indem. 
Co. V. Hobbs, 66 S.Ct. 1861, and 
Pacific Mut Life Ins. Co. v. Hobbs, 
66 S.Ct 1861, 328 U.S. 822, 90 L.Ed. 
1602, rehearing denied Aetna Ins. 
Co. V. Hobbs, 67 S.Ct. 27, 329 U.S. 
819, 91 L.Ed. 697, and American 
Indem. Co. v. Hobbs, 67 S.Ct 27, 829 

U. S. 819, 91 L.Bd. 697—State v. 
Morton. 148 P.2d 760, 168 Kan. 608 
—^Miltonvale Rural High School 
No. 1, Counties of Cloud and Ot¬ 
tawa V. Clay County Community 
High School, . 113 P.2d 1095, 168 
Kan. 766—Carolene Products Co. 

V. Mohler,- 102 P.2d 1044, 162 Kan. 

2—^Barker v. Kansas City, 88 P.2d 
1071, 149 K a n . 696—Johnson v. 
Board of Com'rs of Reno County, 
76 P.2d 849, 147 Kan. 211. 

Ey.—^Manning v. Sims, 213 S,W.2d 
677, 308 Ky. 687, 6 A.D.R.2d 1154 
—Department of Finance v. Dish- 
map, 183 S.W.2d 540, 298 Ky. 646, 
166 A.L.R, 1429—Johnson v. Com¬ 
monwealth ex rel. Meredith, 166 S. 

W. 2d ,820. 291 Ky.. 829—Fiscal 

Court of Pendleton County v. Pen¬ 
dleton County Board of Education, 
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42 S.W:2d 885, 240 Ky. 689—Camp¬ 
bell V. Commonwealth, 17 S.W.2d 
227. 229 Ky. 264, 63 A.L.R. 982— 
Craig V. O'Rear, 251 S.W. 828, 199 
Ky. 563—Lakes v. Goodloe, 242 S. 
W. 632, 195 Ky. 240—Common- 
\^ealth V. Florence, 232 S.W. 369, 
192 Ky. 236. 

La.—Jones v. State Board of Educa¬ 
tion. 53 So.2d 792, 219 La. 630— 
State ex rel. Porterie v. Grosjean, 
161 So. 871, 182 La. 298—^Interstate 
Tax Bureau v. Conway, 156 So. 463, 
180 La. 463—^Union Sulphur Co. v. 
Parish of Calcasieu, 96 So. 787, 153 
La. 867. 

Smith V. Home Accident Ins. Co., 
App.. 142 So. 912. 

Me,—Kelley v. Brunswick School 
Dist, 187 A. 703. 134 Me. 414— 
In re Opinion of the Justices, 178 
A. 613, 188 Me. 632—^Hamilton v. 
Portland State Pier Site Dist., 112 
A 836. 120 Me. 16—State v. Dodge. 
104 A 6, 117 Ma 269. 

Md,—^Kirkwood v. Provident Sav. 
Bank of Baltimore, 106 A2d 103. 
206 Mdi 48—Cromwell v. Jackson, 
62 A2d 79, 188 Md. 8—Board of Ed¬ 
ucation of Baltimore County v. 
Wheat, 199 A 628—^Ruehl v. State, 
100 A 75. 130 Md. 188. 

Mass.—^Magee v. Treasurer and Re¬ 
ceiver General, 163 N.E. 1, 266 
Mass! .612. 

Mich.—^Dearborn Tp. v. Dail, 66 N. 
W.2d 201, 834 Mich. 673—Gratiot 
County V. Federspiel, 20 N.W.2d 
131, 812 Mich. 128—Thompson v. 
Auditor General, 247 N.W. 360, 261 
Mich. 624—^Kelley v. Boyna 214 N. 
W. 316, 289 Mich. 204, 53 AL.R. 
273—^Anway v. Grand Rapids Ry. 
Co., 179 N.W. 350, 211 Mich. 592, 
12 AL.R. 26—^Fremont Canning Co. 
v. Waters, 176 N.W. 577, 209 Mich. 
.178. 

Minn.-Smith v. Holm, 19 N.W.2d 
914, 220 Minn. 486—^Muller v. Theo. 
Hamm Brewing Co.. 268 N.W. 204, 
197 Minn. 608. 

Miss.—Gabriel v. Brame, 28 So.2d 681, 
200 Miss. 767—State ex rel. Jordan 

V. Gilmer Grocery Co., 125 So. 710, 
166 Miss. 99—State v. Board of 
Sup'rs of Grenada County, 105 So. 
541, 141 Miss. 701. 

Mo.—State ex reL Fire Dist. of Le- 
may v. Smith, 184 S.W.2d 693, 868 
-Mo. 807—State v. Kennedy, 128 S. 

W. 2d 118, 848 Mo. 786—Jennings v. 
City of St Louis, 68 S.W.2d 979, 882 
Mo. 173,. 87 AL.R. 366—State v. 
Ward, 40 S.W.2d 1074, 828 Mo. 668 
—State ex rel. Barrett v. May, 285 
S.W. 124, 290 Mo. 802—State ex rel. 
Helmherger v. Board of Curators 
of University of Missouri, 188 S.W. 
128, 268 Mo. 698—State v. Scullin- 
(Hllagher Iron & Steel Co., 186 S. 
W. 1007, 268 Mo, 178. 

Mont—House v. School Dist No. 4 of 
Park County, 184 P.2d 286, 120 
Mont 819—Wheir v. Dye, 78 P.2d 
209, 106 Mont 847—State v. Stark, 
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.62 P.2d 890, 100 Mont 366—O'Con¬ 
nell V. State Board of Equalization, 
26 P.2d 114. 96 Mont 91—Hill 
Rae, 158 P. 826, 52 Mont S7'8! L.R. 
A1917A 495. 

Neb.—Nebraska Mid-State Reclama¬ 
tion Dist V. Hall Coitoty, 41 N.W.2d 
897, 162 Neb. 410—^Weekes v. Rum- 
baugh.,12 N.W.2d 636, 144 Neb. 103, 
160 AL.R. 129—State ex reL Ran¬ 
dall V. Hall, 249 N.W. 766, 126 Neb. 
236—^Weaver v. Koehn, 231 N.W. 
703, 120 Neb. 114—Abie State Bank 
V. Weaver, 227 N.W. 922, 119 Neb. 
153, affirmed 61 S.Ct 252, 282 U.S. 
765, 76 L.Ed. 690—State v. Farm¬ 
ers' Irr. Dist, 217 N.W. 607, 116 
Neb. 873. 

Nev.—^Tonopah & G. R. Co, v. Ne- 
vada-California Transp. Co., 76 P. 
2d 727—Hard v. Depaoli, 41 P.2d 
1064, 66 Nev. 19—State v. Gee Jon, 
211 P. 676, 46 Nev. 418, 20 AL.R. 
1443—Vineyard Land & Stock Co. 
V. District Court of Fourth Judi¬ 
cial Dist of Nevada in and for Elko 
County, 171 P. 166, 42 Nev. 1. 

N.J.—^Behnke v. New Jersey Highway 
Authority, 96 A2d 606. 26 N.J.Su- 
per. 149, affirmed 97 A2d 647, 18 
N.J.- 14—^New Jersey Turnpike Au¬ 
thority V. Parsons, 68 A2d 680, 6 
N.J.Super. 696, modified on other 
grounds 69 A2d 876, 3 N.j. 236. 

Everson v. Board of Education of 
Ewing Tp., 44 A2d 333, 133 N.J. 
Law 850, affirmed 67 S.Ct 604, 830 
U.S. 1, 91 L.Ed. 711, rehearing de¬ 
nied 67 S.Ct 962, 830 U.S. 865, 91 
L.Ed. 1297—State v. Dolbow, 189 A 
916, 117 N.J.Law 660, 109 ALi.R. 
1488, appeal dismissed Dolbow v. 
State of New Jersey, 67 S.Ct 943, 
801 U.S. 669, 81 L.Bd. 1384. and 
Driscoll V. State of New Jersey, 67 
S.Ct 943, 801. U.S. 669, 81 L.Ed. 
1334. 

Grausman v. Porto Rlcan-Amerl- 
can Tobacco Co., 121 A 895, 95 N.J. 
Eq. 166, affirmed 122 A 816, 95 N.J. 
Eq. 228. 

McSweeney v. Equitable Trust 
Co., 198 A 629, 16 N.J.Misc. 193— 
In re Hunt, 191 A. 437, 16 N.J.Mlsc. 
331—^Rocker v. CardineU Building 
& Loan Ass'n of Newark, 179 A 
667, 18 N.J.Misc. 897, afiSbrned Rock¬ 
er V. Cardinal Building Sc Loan 
Ass'n of City of New€«*k, 194 A 
865, 119 N.XLaw 134. 

N.M.—State ex reL New Mexico Dry 
Cleaning Board v. Cauthen, 162 P. 
2d 266, 48 N.M. 436—^Tondre v. 
Garcia, 116 P.2d 584. 46 N.M. 433— 
State V. Ornelas, 74 P.2d 728, 42 

N. M. 17—State ex rel. Hannah v. 
Armijo, 28 P.2d 511, 38 N.M. 78— 
In re Southern Pac. Co., 16 P.2d 
402, 87 N.M. 11—State v. Salford, 
214 P. 759, 28 N.M. 581. 

N.T.—Johnson v. City of New York, 

9 N.B.2d 80. 274 N.Y. 411, 110 A 
L.R. 1602—Norman v. -Baltimore & 

O. R. Co., 191 N.R 726, 266 N.T. 
87, 92 AL.R. 1528, affirmed 66 S. 
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ct. 407. 294 TT,a 240, 79 ZiBd. 8S5. 
25 AXiR, 1S62—People v. Nebbia, 
186 694, 262 N.T. 269. affirmed 

Kebbia v. People of State of New 
York, 64 S.Ct 506, 291 U.S. 502, 78 
L.Bd. 940, 89 A.Ii.R. 1469. 

Ruland v. TuglUll, 174 N.Y.S. 
616, 187 App.Dlv, 20—^Thompson v. 
Wallin, 95 N.Y.S.2d 784. 276 App. 
Div. 463, affirmed 95 N.R2d 806, 
801 N.Y. 476, dismissed 72 S.Ct. 
92, 842 ir.S. 801, 96 I..Bd. 607--Cort 
V. Smith, 291 N.Y.S, 54, 249 App. 
Div. 1, affirmed 6 NJS3.2d 414, 273 
K.Y. 481—People ex reL Luther v. 
McDermott, 267 N.Y.S. 683, 239 App. 
Div. 533, reversed on other grounds 
191 N.B. 770, 265 N.Y. 47—Gardner 
V. Ginther, 250 N.Y.S. 176, 232 App. 
Div. 296, affirmed 178 N.D. 802, 257 
N.Y. 578—City of Buftalo v. Hawks, 
286 N.Y.S. 89, 226 App.Dlv. 480, af¬ 
firmed 168 N.K 438, 261 N.Y. 588— 
Hesse v. Rath, 230 N.Y.S. 676, 224 
App.I>lv. 844, affirmed 164 N.B. 342, 
249 N.Y. 436—^Bronx Gas & Elec¬ 
tric Co. V. Public Service Commis¬ 
sion. First Dist., 180 N.Y.S. 88. 190 
App.Div. 18—Ruland v. TuthUl, 174 
N.Y.S. 615, 187 App.Dlv. 20. 

Application of Knight, 86 N.Y.S. 
2d 986, 178 Misc. 972—^Lynbrook 
Gardens v. Ullmann, 86 N.Y.S.2d 
888, 179 Misc. 132. affirmed 37 N.Y. 
S.2d 671, 265 App.Dlv. 859, reversed 
on other grounds 58 N.E.2d 858, 291 


—People V. Blanchard, 174 N.Y.S. 
276, 105 Misc. 401—In re City of 
Rochester, 166 N.Y.S. 1026, .100 
Misc. 421—^People v. Byrne, 163 N. 
T.S. 682, 99 Misc. 1—Willis v. City 
of Rochester, Sup., 157 N.Y.S. 816, 
93 Misc. 289, afilrmed 159 N.Y.S. 
1150, 173 App.Dlv. 967. . 

Lerner v. Casey, 138 N.Y.S.2d 777 
—Shielcrawt v. Moffett, 49 N.Y.S. 
2d 64, affirmed 51 N.Y.S.2d 188, 268 
App.Div. 352, reversed on other 
grounds 61 N.B.2d 435, 294 N.Y. 
180, 159 AL.R. 371, motion denied 
62 N.E.2d 892, 294 N.Y. 840—Peo¬ 
ple ex rel. Secigrist v. Mederer, 83 
N.Y.S.2d 114—Wiseman v. Close, 
183 N.Y.S, 863. 

N.C.—Wilson V, City of High Point, 
76 S.B.2d 646, 238 N.C. 14—MoUey 
V. State Board of Barber Exam¬ 
iners, 45 S.E.2d 560, 228 N.C. 837, 
176 AL.R. 258—Nfiish v. Town of 
Tarboro, 42 S.B.2d 209, 227 N.C. 283 
—^Brumley v. Baxter, 86 S.B.2d 281, 
226 N.C. 691, 162 AL.R. 930—State 
V. Hall, 80 S.B.2d 168, 224 N.C. 814 
—^Leonard v. Sink, 160 SJB. 818, 198 
N.C. 114—Drysdale v. Prudden, 148 
S.B. 630, 196 N.C. 722—Briggs v. 
City of Raleigh, 141 S.B. 597, 196 
N.C. 228—^Board of Com*ra for Mc¬ 
Dowell County V. Assell, Goetz & 
Moerlein, 140 S.B; 84, 194 N.C. 412 
—^Person v. Doughton, 120 S.B. 481, 
186 N.C. 728. 


N.Y. 472, 152 A]li.R. 959,'. certiorari I N.D.—State ex rel. City of Minot v. 


denied 64 S.Ct 1144, 822 U.S. 742, 
88 L.Ed. 1575—^Thornton v. Chase, 
28 N.Y.S.2d 735, 176 Misc. 748— 
Emerson v. Mary Lincoln Candies, 
17 N.Y.S.2d 861, 173 Misa 631, af¬ 
firmed 26 N.Y.S.2d 489, 261 App. 
Div. 879, appeal denied 27 N.Y.S.2d 
462, 261 App.Div. 1044, affirmed 
38 N.B.2d 234, 287 N.Y. 577—Fel¬ 
lows V. Seymour, 18 N.Y.S.2d 803, 
171 Misa 833, reversed on other 
grounds 19 N.Y.S.2d 960, 259 App. 


Gronna, 59 N.W.2d 514—<Soxpns Jh- 
via Secnndtim cited la State v. 
Schmidt, 10 N.W.2d 868, 72 N.D. 
719, 871—State ex rel. Haggart v. 
Nichols. 265 N.W. 859, 66 N.D. 855 
—State ex rel. Sathre v. Board of 
University and School Lands of 
North Dakota, 262 N.W. 60, 66 N. 
D. 687—^Baird v. Gray, 249 N.W. 
7.18, 63 N.D. 640—State ex rel. 
Cleverihga v. Klein, 249 N.W. 118, 
68 N.D. 640, 86 A.L.R 1623. 


Div. 966—People, ^ Complaint of Ohio.—State ex rel. De Lorio v. In- 


Lifton, V. Capitol Fuels of Queens, 
6 N.Y.S.2d 243, 168 .Misa 912, af¬ 
firm^ 11 NY.S.2d 22, 170 Misc. 
768, affirmed 23 N.B.2d 547, 281 N 
Y. 728—^In re Young's Estate, 266 
N.Y.S. 682, 148 Misc. 431. reversed 
on other grounds 272 N.Y.S. 167, 
241 App.Div. 188—^In re £to.uges, 
262 N.Y.S. 81, 14.0, Misc. 811—In re 
Davison's Estate, 244 N.Y.S. 616, 
187 Misc. 852, affirmed 258 N.Y.S. 
42, 286 App.Dlv. 684—People ex 
reL Battista v. Christian, 227 N.Y. 
S. 142, 131 .Misc. 411, reversed on 
other grounds 229 N.Y.S: 644, 224 
App.Div. 243, reversed on other 
. grounds 164 N.B. Ill, 249 N.Y. 814, 
61 AL.R. 793—Kenny v. Depart¬ 
ment of Health of City of Newj 
York, 180 N.Y.S. 849, 110 Misc. 6921 
—^People V. Willi, 179 N.Y.S. 542, *' 
109 Msc. 79, affirmed 184 N.Y.S.* 
948, 194 App.Div. 946—Biesantz v. 
Supireme Council of Royal Area/-;! 
min, 175* N.Y.S. 46, 106 Mls<x 545 1 


dustrial Commission of Ohio, 20 N. 
B.2d 248, 135 Ohio St. 214—Hoff¬ 
man V. Knollman, 20 N.E.2d 221, 
186 Ohio St. 170—Cochran v. State, 
188 N.B. 64, 106 Ohio St. 641—City 
of Xenia v. Schmidt, 180 N.B. 24, 
101 Ohio St. 437—State v. Price, 128 
N.B. 178, 101 Ohio St 60. 

City of Toledo v. Kohlhefer, 122 
N.E2d 20, 96 Ohio App. 356—City 
of Akron v; Stoufifis, 121 N.E.2d 307, 
96 Ohio App. 105—^Fox v. Frank, 8 
. N.B.2d 996, 62 Ohio. App. 483, pe¬ 
tition dismissed 198 N.B. 878, 180 
Ohio St' 268—Walker V, Parkway 
Cabs, 197 N.B. 921, 60 Ohio App. 
250, error dismissed 197 N.B. 928, | 
180 Ohio St 139—^Duhn v.* State, 
178 N.B. 22, 86 Ohio App. 170, af¬ 
firmed 172 N.B. 148, 122 Ohio St I 
431, certiorari denied and appeal 
dismissed 61 S.Ot 84, 282 U.S. 801, 
76 L.Bd. 721——Cahn' v. Guion, 160 
N.B. 868, 27 Ohio App, 141—Solo¬ 
mon V. City of Cleveland; 159 N.B. 
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121, 26 Ohio App. 19, cause dis¬ 
missed 168 N.B, 8, 116 Ohio St 789. 

In re Thomaa, Prob., 117 N.B.2d 
740—^Ziegler v. Brown, 14 Ohio 
Supp. 85, appeal dismissed 64 N.B. 
2d 680, 146 Ohio St 224—Belden v. 
Union Cent Life Ins. Co„ 10 Ohio 
Supp. 12, reversed on other grounds 
66 N.B.2d 629, 148 Ohio St 829, ap¬ 
peal dismissed 65 S.Ct 129, 328 U.S, 
674, 89 L.Bd. 548, and Koplin v. 
Ohio Nat Life Ins. Co., 65 S^Ct 186 
328 U.S. 674, 89 L.Bd, 548. 

State V. Fassig, 26 Ohio Clp.Ct, 
N.S., 81, affirmed 116 N.B. 104, 95 
Ohio St 282—^In re Berger, 12 Ohio 
N.P.,N.S., 401—^Bowland v, Wolfe 
Bros. Shoe Co., 5 Ohio N.P.,N.S., 
170—^Phillips V. State, 4 Ohio N.P.,' 
N.S.. 898, affirmed 82 N.B. 1064, 77 
Ohio St 214—State ex ret Wilson 
V. Gibson. 1 Ohio N.P..N.S.. 666, 
affirmed 72 N.E 1166, 70 Ohio St 
424. 

Okl.—Dobbs V, Board ■ of County 
Com'rs of Oklahoma County, 257 
P.2d 802, 208 Okl. 614-^Hazel-Atlas 
Glass, Co. V. Walker, 169 P.2d 268, 
195 Okl. 470— Oorpns Juris Seoon- 
dnm cited ha Standard Co. Daily v. 
Allen, 108 P.2d 164, 167, 188 OM. 
287—^Phelps V. Childers, 89 p:2d 
782, 184 OkL 421—City of' McAles- 
ter V. Jones, 72 P.2d 871, 181 OkL 
77—Barnes v. Smith, 64 P.2d 1217, 
179 Okl. 71—Grable v. Childers, 66 
P.2d 867, 176 Okl. 860—State ex rel. 
Read V. Midwest Mut Burial Ai^s’n, 

66 P.2d 124, 176 OkU 468—Walker 
V. Loc al Building Sc Lofii Ass'n, 54 
P.2d 1078, 176 OkL 168—Protest of 
Downing, 28 P.2d 173, 164 Okt 181 
^—Casner v. Meriwether, 4 P.2d 19, 
162 Okl. 246—Wallace v. Gassaway, 
298 P, 867, 148 Okl. 266—Martin-v. 
FoUis, 271 P. 672, 138 Okl. 162— 
Munroe v. McNeill, 255 P. 150, 122 
Okl. 297—^Ryan v. State, 228 P. 
521, 102 Okl. 168— Oorpns Jhris cit¬ 
ed in State v. Johnson, 215 P. 945, 
946, 90 Okl. 21. 

In re Lutker, Cr., 274 P.2d 786— 
Bk parte Davis. 91 P.2d 799, 66 
Okl.Cr. 27i—State v. Barnett, 69 
P.2d 77, 60 Okl.Cr. 856—Meek v. 
State, 22 jp.2d 933, 54 Okl.Cr. 416— 
Pruitt V. State, 288 P. 890, 47 OkL 
Cr. 884—State v. Wheattley, 200 P. 
1004, 20 Okl.Cr. 28. 

Or.—^Marr v. Fisher, 187 P.2d 966, 
182 Or. 888—City of Portland v. 
Welch, 59 P.2d 228. 164 Or. 286. 106 
AL.R. 1188—Wadsworth v.' Brig¬ 
ham. 266 P. 875, 125 Or. 428—East¬ 
ern Sc Western Lumber Co. v. Pat¬ 
terson, 264 P. 441, 124 Or. 112, 60 
AL.R. 628. affirmed 49 S.Ct 184, 

278 U.S. 681, 73 LBd. 618—Wright 
V. Beveridge, 261 P. 896, 120 Or. 

244—State v. Baton, 250 P. 233, 

119 Or. 618—Tichner v. City of 
Portland, 200 P. 466, 101 Or. 294— 
Hofer V. Carson, 203 P. 828, 102 Or. 

545r—Clayton v. Enterprise Blectrio 
Co., 161 P. 411, 82 Or, .143,, 
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Pa.—=Liobinl8 ▼. Board of IBIdueation 
of School Diet, of Philadelphia, 103 
A.2d 769, 376 Pa. 423—Appeal of 
School Dist. of City of Allentown, 
37 A.2d 489. 370 Pa. 161—Brans v. 
West Norriton Tp. JAunicipal Au¬ 
thority, 37 A2d 474, 870 Pa. 160— 
American Stores Co, v. Boardman, 
6 A.2d 826. $36 Pa. 36—Bohrer v. 
Bilik Control Board, 136 A. 336, 322 
Pa. 257—^Kelley v. Baldwin, 179- A 
736, 319 Pa. 53—^Penn Anthracite 
Biiningr Co. r. Anthracite Bilners of 
Pennsylvani€^ 173 A 291, 318 Pa. 
401—Tranter r. Alle^rheny County 
Authority, 173 A 289, 816 Pa. 65— 
Ruler V. York County, 139 A 186, 
290 Pa. 427-r-Buss,er v. Snyder, 128 
A 80, 282 Pa. 440—rShafCer v. Pub¬ 
lic Service Commission, 111 A 377, 
263 Pa. 456, modified on other 
grounds .118 A 867, 270 Pa. 19^ 
Commonwealth v. Puder, 104 A 
605, 261 Pa. 129. . 

Loomis V. Board of Education of 
School Dist. of Philadelphia, 93 A 
2d 416, 178 Pa.Super. 697, affirmed 
103 A2d 769, 376 Pa. 428—Common¬ 
wealth V. Beits, 39 A2d 322. 166 
Pa.Super. 122—Steigler v. Peach 
Bottom Tp.. Road Petitioners, 161 
A 719, 106 Pa.Super. 66. 

Pezmsylvanla Chiropractor's Ass'n 
v* State Board of Biedlcal Educa¬ 
tion, 41 Pa.Dlst. & Co. 619, 50 
DaupACo. 824—Commonwealth v. 
Perkins, 41 PaDist. & Co. 65, 60 
DaupACo. 18. earned 21 A2d 45, 
342 Pa 529, affirmed Perkins v. 
Commonwealth of Pennsylvania, 62 
S.Ct. 484, 814 U.S. 686, 86 L.Ed. 473 
—Walnut & Quince Streets Corp, v. 
BiUls, 14 PaDlst. & Co. 827^ affirmed 
164 A 29, 303 Pa 26-^In re Schuyl¬ 
kill County 'Hospital, 8 Pa. Dist. & 
Co. 4a7-^In re Brookville’s Election, 

6 PaDlst. & Co. 54—<Commonwealth 
V. Krebs, 43 PaCo. 426. 

, Locomobile Co. of America v. Bia- 
lone, 43 PaCo. 168. 

PTynn v. Horst, Com.PL, 68 
Dauph.Co. 78, affirmed 61 A2d 64, 
366 Pa 20—American^ Stores Co. v, 
Boardman, Com.Pl., 46 DaupbuCo. 
384, affirmed 6 A2d 826, 836 Pa: .86 
—BicCabe v. School Dist. of Han¬ 
over Tp., Com.PL, 89 Luz.Leg.Reg. 
267—Commonwealth v.: EHimek, 36 
Luz.Leg.Reg. 283—Prackville Sew¬ 
erage Co. v. Jones, Quac-Sess., 81 
, .Biun.l^R. 76, 6 Sch.Re8r. 368. 

RL—Gorham v. Robinson, 186 A 
832, 67 R.L 1—Carpenter v. 

Sprague, 119 A 661, 46 R.I. 29. 

•S.O.—Beaufort County v. Jasper 
County, 68 S.B:2d 421, 220 S.a 469 
—Townsend v. Richland County, 2 
S.El2d 777, 190 S.C 270-^De Loach 
V. Scheper, 193 S.E. 409, 188 S.C. 21 
—Clarke v. South Carolina Public 
. Service Authority, 181 S.B. 481, 177 
S.C. 427—State v. Bioorer, 160 S.B. 
269, 152 8.C. 466, appeal, dismissed 
'Snd certiorari denied Johnson .v. 
State Highway Commission of 


South Carolina, 50 S.Ct 288, 281 
XT.S. 691, 74 L.Bd. 1129—Walpole 
V. Wall. 149 S.H 760, 163 S.a 106— 
Law V. City of Spartanburg, 146 S. 
E3. 12, 148 S.C. 229—^Barnwell v. 
Matthews, 123 S.B. 712, 132 S.C. 
814. 

S,D.—First Nat Bank v. Halstead, 
229 N.W. 294, 66 S.D. 422—State v. 
Reeves, 184 N.W. 1007, 44 S.D. 612. 
Tenn.—Joyner v. Priest, 117 S.W.2d 
9—^Koen v. State, 39 S.W.2d 283, 
162 Tenn. 673—Hunter v. Conner, 
277 -S.W. 71, 162 Tenn. 268—Da¬ 
vidson County V. Kirkpatrick, 266 
S.W. 107, 160 Tenn. 646. 

Teii—Central - Education Agency v. 
Independent School Dist. of City of 
El Paso, 254 S.W.2d 367, 162 Tex. 
66—State Vi Wynn, 138 S.W.2d 951, 
134 Tex. 465, appeal dismissed 60 S. 
Ct 980. 810 U.S, 610, 84 L.Bd. 1388, 
rehearing denied 60 S.Ct 1094, 810 
; IJ.S. ' 669i 34 L.Bd. 1422—Republic 
Ins. Co.- V. Highland Park Inde- 
. pendent School Dist of Dallas 
County, 102 S.W.2d 184, 129 Tex. 
65—^Lombardo v. City of Dallas, 78 
.S.W.2d 4.76, 124 Tex. 1—Charles 
Scribner's Sons v. Blairs, 262 S.W. 
722, 114 Tex. 11—Koy v. Schneider, 
221 S.W. 880, 110 Tex. 869—Austin 
Bros. V. Patton, Com.App., 288 S.W. 
182, modified on other grounds, 
CoulApp., 290 S.W. 153, rehearing 
denied 294 S.W. 687—Amarillo v. 
Tutor, Com.App., 267 S.W. 697. 

Lewis V. Independent School 
Dist of City of Austin, Civ.App., 
147 S.W.2d 298, reversed on other 
grounds 161 S.W.2d 460, 139 Tex. 
83—^Texan Underwriters v. Mar- 
tinal, CivApp., 140 S.W.2d 682— 

. Sportatorium, Inc., v. State, Civ. 
App., 116 S.W.2d 483, error dis¬ 
missed—^Marra v. Mumme, Civ. 
App., 26 S.W. 2d 216, error denied 
Mumme v. Blarrs, 40 S.W.2d 31, 120 
Tex. 883—^Highway Commission of 
• Texas v. Yaughn, Civ.App., 288 S. 

. W. 875—Roark v.’ Prideaux, Civ. 
App., 284 S.W. 624, affirmed Prl- 
deaux v. Roark, Com.App., 291 S. 
W. 868—Blood worth v. Rhea, Civ, 
App., 280 S.W. 1070—Neff v. El¬ 
gin, Clv.App., 270 S.W. 878—Low¬ 
ery V. Red Cabb Co., CivApp., 262 
S.W. 147—-Stuard v. Thompson, Civ. 
App., 251 S.W.' 277—Sid Westhelm- 
er Co. V. Piner, ’Civ.App., 240 S.W. 
986, affirmed, Com.App., 263 S.W. 
678—Atkins v. State Highway De¬ 
partment Civ App., 201 S.W. 226. 

Ex parte Frye, 156 S.W.2d 631, 
148 Tex.Cr. 9, followed in' Ex parte 
Sanford, 167 S.W.2d 899, 144 Tex. 
Cr. 480, appeal dismissed Sanford 

V. Hill, 62 S.Ct 1292, 816 U.S. 647, 

86 L.Ed. 1731^—^Ex parte Day, 76 S. 

W. 2d 1060, 127 Tex.Cr. 367—Greiner 
. V. State, :76 S.Wi2d ,1110, 127 TeX 

Cr. 283—Ex parte Biehlman, 76 S. 
W.94. 689i 127, Tex.Cr. 267—Lyle v. 
State, 193 S.W. 680, 30 Tex.Cr. 606. 
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Utah.—Gubler v. Utah State Teach¬ 
ers* Retirement Board, 192 P.2d 
530, 1X3 Utah 133, 2 AL.R.2d 1022 
—^Keetch V. Cordner, 62 P.2d 278, 
90 Utah 423, 108 AL.R. 62—Lehi 
City V. Meiling, 48 P.2d 630, ,37 
Utah 237—State ex rel. Stain v. 
Christensen, 35 P.2d 775, 84 Utah 
186—^Wadsworth v. Santaquin City, 
28 P.2d 161, 83 Utah 821—Utah 
Mfrs.* Ass'n v. Stewart, 28 P.2d 
229, 82 Utah 198—Titanic Standard 
Bfining Co. v. Utah County, 16 P. 
2d €33, 80 Utah 491—State v. Pack¬ 
er Corporation, 297 P. 1013, 77 Utah 
600—Stillman v. Lynch, 192 P. 272, 
66 Utah 640, 12 AL.R. 652—Lynch 
V. Jacobsen, 134 P. 929, 65 Utah 
129—^Denver & R G. R Co. v. 
Grand County, 170 P. 74, 61 Utah 
294, 3 AL.R 1224. 

YL—In re Squires, 44 A2d 133, 114 
Yt, 286—Villagre of Waterbury v. 
Melendy, 199 A 286—Gross v. 
Gates, 194 A 466—Village of Hard¬ 
wick V. Town of Wolcott, 129 A 
169, 98 Yt. 843, ^9 AL.R 1222. ' 

Va—Tiller v. Commonwealth, 69 S.B. 
2d 441, 193 Va 418—Morgan v. 
Commonwealth, 191 S.H. 791, , 111 
AL.R 62—^Bourne v. Board of 
Sup'rs of Henrico County, 172‘ RE. 
245, 161 Va 678—^Moore v. Moore, 
187 S.E. 488. 147 Ya 460, 51 ARR 
1617—City of Roanoke v. Elliott, 
96 S.E. 819, 123 Ya 893. 

Wash.—State ex reL Knabb v. Frater, 
89 P.2d 1046, 198 Wash. 675—State 

V. Hanlen, 76 P.2d 816, 193 Wash. 
494—Great Northern Ry. Co. v. 
State, 267 P. 606, 147 Wash. 630— 
State V. Morris, 194 P. 898, 114 
Wash. 700—State v. Superior Court 
of Washington for King County, 
193 P. 226, 118 Wash. 64—State v, 
Clausen, 188 P. 688, 110 Wash. 625. 

Wis.—State ex reL Reuss v. Giessel, 

51 N.W.2d 647, 260 Wis. 624—Madi¬ 
son Metropolitan Sewerage Dist. v. 
Committee on Water Pollution, 50 
N.W.2d 424, 260 Wis. 229—State v. 
Coubal, 21 N.W.2d 881, 248 Wis. 
247;—Henneman v, Finnegan, 269 N. 

W. 425, 217 Wis. 414—Gibson Auto 
Co, V. Finnegan, 269 N.W. 420, 217 
Wis. 401—^In re Breldenbach, 252 
N.W. 366. 214 Wis. 64—State ▼. 
Diehl, 228 N.W. 862, 198 Wis. 826— 
Blalinowski v. Moss, 220 N.W. 197, 
196 Wis. 292—State v. Zimmerman, 
210 N.W. 381, 191 Wis. 10—Outaga¬ 
mie County V. Zuehlke, 161 N.W. 6, 

■■■165 Wis. 32—State v. Lange Can¬ 
ning Co., 157 N.W. 777, 164 Wis. 
228, rehearing denied cmd part of 
opinion withdrawn on other 
grounds 160 N.W. 67, 164 Wi£ 228. 
Wyo.—^War Memorial Hospital of 
Dist. No. 1, Park County y. .Board 
of Coimty Com'rs of Park County, 
279 P.2d 472—^Laverents v. City of 
Cheyenne, 217 P.2d 877, 67, Wyo. 
187—^Drew v. Beckwith, Quinn 4b 
Co., 114 p.2d 98, 67 Wyo, 140, re-. 
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hearing denied 116 P.2d 661, 57 
Wyo. 140—Brown v. Clark, 34 P. 
2d 17, 47 Wyo. 216—State v. W. S. 
Buck Mercantile Co., 264 P. 1023, 38 
Wyo. 47, 57 A.L.R. 675—State v. 
Hoskins, 212 P. 766, 29 Wyo. 198— 
State V. Snyder, 212 P. 758, 29 Wyo. 
163. 

12 p 795 note 33. 

sratnre of proof or eyideaoe recLtiired 
<1) Clear and cogent proof or evl- 
>denoe. 

U.S.—Butler Bros, v. McColgan, Cal., 
62 S.Ct. 701, 315 U.S. 501, 86 L..E3d. 
991—Norfolk & W. Ry. Co. v. State 
of North Carolina ex rel. Maxwell. 
N.C., 56 S.Ct. 626, 297 U.S, 682, 80 
UBd. 977. 

Cal,—Ba Dorado Oil Works v. Mc- 
Oolgan. 216 P.2d 4, 34 Cal.2d 731. 
appeal dismissed 71 S.Ct. 62, 340. 

U. S. 801, 96 L.Bd. 689, rehearing 
denied 71 S.Ct 193, 840 U.S. 885, 
95 L..Bd. 642. 

Pacific Fruit Express Co. ▼. Mc- 
Oolgan, 153 P.2d 607, 67 CaLApp.2d 
93. 

Iowa.—Craven v. Bierring, 269 N.W. 
801, 222 Iowa 613. 

(2) Clear and irrefragable proof or 
evidence. 

Vt.—^Anchor Hocking Glass Corp. v. 
Barber. 106 A.2d 271, 118 Vt 207 
—State V. Douglas, 94 A.2d 403, 117 
Vt 484—Elliott v. State Fish & 
Game Commission, 84 A.2d 588, 117 
Vt 61—^Dempsey v. Hollis, 75 A. 2d 
662, 116 Vt 816—State v. Auclalr, 4 
A.2d 107, 110 Vt 147—State High¬ 
way Board v. Gates, 1 A.2d 825, 110 
Vt 67. 

(3) Highly persuasive proof of in¬ 
validity. 

Or.—^Eastern & Western Lumber Co. 

V. Patterson, 264 P. 441, 124 Or. 
112, 60 A.L.R. 628, appeal and error 
dismissed 49 S.Ct 184, 278 U.S, 681, 
73 D.Bd. 518. 

(4) Clear and convincing facts 
must be adduced. 

Hawaii—^Bishop v. Mahiko, 86 Ha¬ 
waii 608. 

N.T. —Comereskl v. City of Elmira, 
128 N.Y.S.2d 913, 283 App.Div. 666, 
affirmed 126 N.E.2d 241, 308 N.Y. 
248. 

<6> Statutes will not be held viola¬ 
tive of the constitution except in the 
clearest oases. 

U.S.—Grand River Dam Authority ▼. 

Jarvis, aaA.Okl., 124 P.2d 914. 

W.Va.—CUiarleston Transit Co. ▼. 
Condry, 86 S.E.2d 391.. 

Invalidity under fedei^ or state ootu 
stitatlon 

Iowa.—^Wltk© V. State Conservation 
Commission, 66 N.W.2d 682, 244 
Iowa 261. 

Pa.—Williams v. Samuel, .2 A.2d 834, 
832 Pa. 265. 

Atttbority or power 

(1) Want of authority or power to 
pass act must clearly appear. 


Me.—State v. P. H. Vshlslng*, Ind, 68 
A.2d 144, 147 Me. 417. ' 

—Freeman v. Board of Comers of 
Madison County, 7 S.E.2d 364, 217 
N.C. 209. 

Okl.—School Dlst. No. 25 of Woods 
County V. Hodge, 183 P.2d 676, 199 
Okl. 81. 

Ex parte Davis, 91 P.2d 799, 66^ 
Oia.Cr. 271. 

Pa.—^Rigby v. Great Atlantic & Pa¬ 
cific Tea Co., 25 A.2d 401. 344 Pa. 
674. 

(2) Constitutional limitation on ex¬ 
ercise of legislative power must be 
clear and imperative. 

N.J.—Sbrella v. Hess, 48 A.2d 498, 28 
N.J.Misc. 229, affirmed 44 A.2d 86, 
24 N.J.Misc. 261. 

(3) Only clear and demonstrable 
usurpation of power will authorize 
judicial interference with legislative 
action. 

U.S.—Walters v. City of St Louis, 
Mo.. 74 S.Ct. 506, 347 U.S. 231, 98 
L.Ed. 660—Green v. Frazier, N.D., 
40 S.Ct, 499. 258 U.S. 238, 64 L.Bd. 
878. 

Ariz.—State ex rel. Conway v. South¬ 
ern Pac. Co., 146 P.2d 530, 61 Arlz. 
66 , reversed on other grounds 
Southern Pac. Co. ex reL Sullivan, 
65 S.Ct. 1616, 825 U.S. 761, 89 L.Ed. 
1915. 

Colo.—People ex rel. Rogers v. Let- 
ford, 79 P.2d 274. 102 Cold. 284. 

Del.—State v. Labasso Homes, 28 A. 
2d 248, 8 Terry 110. 

(4) A clear usurpation by the legis¬ 
lature of prohibited power must be 
found before a statute can be pro¬ 
nounced unconstitutional. 

N.Y,—^Murray v. LaGuardicu 62 N.B. 
2d 884, 291 N.Y. 820, certiorari de¬ 
nied 64 S.Ct 680, 821 U.S. 771, 88 
L.Ed. 1066—Ricker v. Village of 
Hempstead, 47 N;B.2d 417. 290 N.Y. 
1, leave to appeal denied Ricker v. 
Village of Hempstead, Nassau 
County. 34 N.Y:S.2d 418, 263 App. 
Div. 1009, motion denied 50 N.E. 
2d 245, 290 N.Y. 863. 

Robinson v. Broome County, 93 
N.Y.S.2d 662, 276 App.Div. 69, af¬ 
firmed 93 N.B.2d 77, 801 N.Y. 524, 
People V. Lang, 106 N.Y.S.2d 829. 

(6) To overcome the presumption 
of constitutionality, it is essential 
that there be a reasonable belief that 
legislature has exceeded its authori¬ 
ty. 

HL—People ex rel. Soble v. GUI. 198 
N.E. 192, 858 UL j261. 

(6) Before presumption fails, there 
must be reasonable doubt that power 
of legislature has been exceeded. 

HI.—^First Nat. Bank v. Wedron Sili¬ 
ca Co., 184 N.B. 897, 351 Ill. 660. 

Nebessary import of laagui^e of 
statute 

CaL—^People v. Gordon, 144 P.2d 662. 
62 Cal.App.2d 268. 

428 


16 C.J.S, 

anzLdlng as to state atatute by federal 
court 

<1) Federal court will declare a 
state statute or any authorized action 
thereunder unconstitutional only on 
a clear showing. 

U.S.—Grand River Dam Authority v. 
Jarvis. C.C.A.Okl.. 124 F.2d 914— 
Garysburg Mfg. Co. v. Pender 
County, D.C.N.C., 42 F.2d 600. 

Timmer v. Talbot, D.C.Mich., 13 
F.Supp. 666. 

(2) A finding, of unconstitutional¬ 
ity of a state statute by a federal 
court is indicated .only in a very clear 
case. 

U.S.—Oakland Club v. South Carolina 
Public Service Authority, C.C.A,S. 
C., 110 F.2d 84. 

(3) Only in the clearest cases will 
a federal court hold a state statute 
unconstitutional. 

U.S.—Grand River Dam Authority v. 
Jarvis, C.C.A.OkL, 124 F.2d 914. 

Statute of other statw 
This rule applies where the stat¬ 
ute of another state is under scrutiny. 
Cal.—^In re Monks* Estate, 120 P.2d 
167, 48 Cal.App.2d 603, appeal dis¬ 
missed Moxiks V. Lee, 63 S.Ct. 50, 
817 U.S. 590, 87 L.Bd. 483, rehear¬ 
ing denied 63 S.Ct 823, 317 U.S. 
711, 87 L.Bd. 566. 

Xregislative regulaticm 

Courts have the duty in testing the 
validity of a legislative regulation, 
to sustain the legislative action, un¬ 
less It appear to be clearly outside 
the scope of reasonable and legiti¬ 
mate regulation. 

lArk.—City of Little Rock v. Smith, 
168 aw.2d 705, 204 Ark. 692. 

Partlcnlar laglslatiou witMa rule 

(1) Acts of congress. 

U.S.—^Hollingsworth v. Federal Min. 
& Smelting Co., D.C.Idaho, 74 F. 
Supp. 1009. 

(2) City charter. 

Cal.—^Adams v. Wolff, 190 P,2d 665, 
84 Cal.App.2d 436—Mansur v. City 
of Sacramento, 108 P.2d 221, 39 
Cal.App.2d 426. 

(8) Tax statute generally. 

Mich.—Thoman v. City of Lansing, 
. 24 N.W.2d 218, 315 Mich. 666. 
Wash.—State ex rel. Collier v. Yelle, 
115 P.2d 873, 9 Wash.2d 817. 

(4) Law prescribing taxes and pen¬ 
alties. 

Tex.—^Isbell v. Gulf Union Oil Co., 
209 S.W.2a 762, 147 Tex. 6. 

(6) Only in clear case should court 
invalidate statutes appropriating 
public funds on ground that public 
purpose is not served thereby. 

Utah.—^Thomas v. , daughters of Utah 
Pioneers, 197 P.2d 477, 114 Utah 
108, appeal denied 69 S.Ct. 739, 336 
U.S. 930. 98 L.Ed. 1090. 
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prohibition must be shown, or appear, conclusive- | ly,** plainly,®®'® or palpably,®®-^® or as stated by 


66. He.—^In re Opinion of the Jus¬ 
tices, 178 A. 613, 133 Me. 632. 

N.Y.—^Kings County Lighting Co. v. 
Maltbie, 280 N.T.S. 660, 244 App. 
Dlv. 476, 

S.C. —^Bpworth Orphanage v. Wilson, 
193 S.E. 644, 185 S.C. 248. 

66.5 XT.S.—^Hidalgo and Cameron 

Counties Water Control and Im¬ 
provement Dist No. 9 y. American 
Rio Grande Land & Irrigation Co., 

C. C.A.Tex., 108 F.2d 609, certio¬ 
rari denied American Rio Grande 
Land & Irrigation Co. v. Hidalgo 
& Cameron Coiinty Water Control 
& Improvement List, No. 9, 60 S.Ct. 
88, 308 U.S. 573, 84 L.Ed. 481— 
CMty and County of San Francisco 
V. Market Street Ry. Co., C.C.A. 
Cal., 98 F.2d 628, certiorari denied 
Market Street Ry. Co. v. City and 
Coun£y of San Francisco, 59 S.Ct. 
367, 305 U.S. 657, 83 L.Bd. 426, re¬ 
hearing denied 59 S.Ct. 460, 30<6 U. 
S. 667, 83 L.Ed. 1062. 

U. S. V. Atlantic Commission Co., 

D. C.N.C., 45 F.Supp. 187. 

Ark.—^North Little Rock Transp. Co. 

V. City of North Little Rook, 184 
S.W.2d 62. 207 Ark. 976, 169 A.L.R. 
813. 

D.C.—Pelley v. Botkin, 152 F.2d 12, 
80 U.S.APP.D.C. 261. 

Rudder v. U. S., Mun.App., 105 A. 
2d 741—^U. S. V. Lewis, Mun,App., 
100 A.2d 40, affirmed Lewis v. U. 
S., C.A., 214 F.2d 868, affirmed 75 

act. 416, 348 U.S. 419, 99 L.Ed,- 

rehearing denied 75 S.Ct. 602. 

Fla.—City of Ocoee v. Bowness, 65 So. 
2d 7—^Wright t. Board of Public 
Instruction of Sumter County, 48 
So.2d 912. 

Ga.—^Franklin v. Harper, 55 S.E.2d 
221, 265 Ga. 779, appeal dismissed 
70 act. 804, 339 U.S. 946; 94 L. 
Ed. 1361—Murphy v. West, 52 S.B. 
2d 600, 205 Ga. 116—Price w. State, 
42 S.E.2d 728, 202 Ga. 205, appeal 
transferred, see 45 S.E.2d 96, 76 Ga. 
App. 105—State Ports Authority 
▼. Amall, 41 aE.2d 245, 201 Ga. 
713—Singleton v. State, 26 S.E.2d 
736, 196 G€U 136. 

Iowa.—^Patterson v. Iowa Bonus 
Board,. 7.1 N.W.2d 1—Sperry & 
Hutohlpson Co. v. Hoegh, 65 N.W. 
2d 416—^Knorr v. Beardsley, 38 N. 

W. 2d 236, 240 Iowa 828—Hiatt v. 
Soucek. 86 N.W.2d 432, 240 Iowa 
300—Dickinson v. Porter, 35 N.W. 
2d 66, 240 Iowa 393, appeal dis¬ 
missed 70 act 88, 338 U.S. 843, 
94 L.Ed. 615—Burlington & Sum¬ 
mit Apartments v. Manolato, 7 N. 

W.2d 26, 238 Iowa 15, 144 A.L.R. 
251—^Miller v. Schuster, 289 N.W. 
702, 227 Iowa 1006. 

Md.—^NeuenschWander v. Washington 
Suburban Sanitary Commission, 48 
A.2d 693, 187 Md. 67* 


Mich.—^Thayer v. Michigan Dept, of 
Agr., 35 N.W.2d 360, 823 Mich. 
403. 

Mo.—^Bowman v. Eansaa City, 233 S. 

W.2d 26. 361 Mo. 14. 

N.J.^—^Lynch v. Borough of Edgewa- 
ter, 85 A.2d 191, 8 N.J. 279. 

Ohio.—^Fisco V. City of East Cleve¬ 
land, App., 99 N.E.2d 616. 

Okl.—^Dobbs V. Board of County 
Com'rs of Oklahoma County, 257 
P.2d 802, 208 Old. 614—Adwon v. 
Oklahoma Retail Grocers Ass'n, 228 
P.2d 876, 204 Okl. 199. 

; Pa.—^Appeal of School Diet of City 
of Allentown; 87 A.2d 480, 370 
! Pa. 161—^Evans v. West Norriton 
Tp. Municipal Authority, 87 A. 2d 
474, 370 Pa. 150—Tranter v. Alle¬ 
gheny County Authority, 178 A. 
289, 316 Pa. 65. 

Commonwealth v. Perldns, 41 Pa. 
Dist & Co. 65, 50 Dauph.Co. 18, 
affirmed 21 A.2d 46. 842 Pa. 629, 
affirmed Perkins v. Commonwealth 
of Pennsylvania, 62 S.Ct 484. 814 

U. S. 686, 86 L.Ed. 743—^In re Stone’s 
Estate, 35 Pa-Dlst & Co. 615. 

American Stores Co. v. Board- 
man, Com.Pl., 46 Dauph.Co. 834, 
affirmed 6 A.2d 826, 836 Pa. 36— 
Frackvllle Sewerage Co. v. Jones, 
Com.PL. 31 Mun.L.R4 75, 6 Soh. 
Reg. 368. 

S.D.—Schmitt v. Nord, 27 N.W.2d 910, 
71 S.D. 575, appeal dismissed 
Schmitt V. Wilder, 68 S.Ct 1018, 
334 U.S. 809. 92 L.Bd. 1741. 

Va.—Cavalier Vending Corp. v. State 
Board of Pharmacy, 79 S.B.2d 636, 
195 Va. 626, appeal dismissed 74 
S.Ct 871, 847 U.S. 995, 98 L.]Bd. 1127 
—^Tiller v. Commonwealth, 69 S.B. 
2d 441, 193 Va. 418—City of New¬ 
port News V. Elizabeth City County, 
65 S.E.2d 56, 189 Va. 825—Finney 

V. Hawkins, 64 S.E.2d 872, 189 Va. 
878—Commonwealth v; Dodson, 11 
S.B.2d 120, 176 Va. 281. 

Wis.—^David Jeffrey Co. v. City of 
Milwaukee. 66 N.W,2d 862, 267 Wik 
569. 

Ulsappreheiision . of ooastitatioiial 
language 

Only in a plain case of legislative 
misapprehension of constitutional 
language will a court be justified In 
giving a judgment that a statute is 
not to be enforced because it is un¬ 
constitutional. 

N.Y.—Kuhn y. Curran, 63 N.T.S.2d 80, 
183 Mise. 942, reversed on other 
grounds 61 N,B.2d 613, 294 N.Y. 
207, motion denied 68 N.E.2d 188, 

. 294 N.Y. 963. 

Tax statute 

Pa.—Sablosky v. Messner, 92 A.2d 
411, 372 Pa. 47. 

66^10 Cal.—Serve Yourself Gasoline 
Stations Ass’ri v. Bi^ck, 249 P.2d 
:545, 39 CaL2d 813, appeal dismiss¬ 


ed 73 act. 1130, 345 U.S. 980, 97 
L.Ed. 1394. 

D.C.—Pelley v. Botkin, 162 F.2d 12, 80 

U. S.APP.D.C. 261. 

Ga.—^Barge v. Camp, 70 S.B.2d 360, 
209 Ga. 88—^Lamons v. Yarbrough, 
55 S.E.2d 561, 206 Ga. 50—Franklin 

V. Harper, 55 S.E.2d 221, 205 Ga. 
779, appeal dismissed 70 S.Ot 804, 
839 U.S. 946. 94 L.Bd. 1361—Davis 

V. Board of Education of Coffee 
County, 45 aE.2d 429, 293 Ga. 44— 
Price V. State, 42 S.E.2d 728, 202 
Ga. 205, appeal transferred, see 45 
S.E.2d 96, 76 Ga.App. 106—State 
Ports Authority v. Amall, 41 S.E. 
2d 246, 201 Ga. 713—Singleton v. 
State, 26 S.E.2d 736, 196 Ga. 186. 

I Ill.—^People ex rel. Schlaeger v. Jar^ 
muth, 76 N.B.2d 367, 898 Ill. 66. 
Iowa.—^Patterson v. Iowa Bonus 
Board, 71 N.W, 2d 1—^Biiorr v. 
Beardsley, 38 N.W.2d 236, 240 Iowa 
828—Hiatt V. Soucek, 36 N.W.2d 
432, 240 Iowa 800—^Dickinson v. 
Porter, 85 N.W.2d 66, 240 Iowa 393, 
appeal dismissed 70 S.Ct. 88, 338 

U. S. 843, 94 L.Ed. 616—Decker v. 
American University, 20 N.W.2d 
466, 236 Iowa 895—^Burlington & 
Summit Apartments v. Manolato, 
7 N.W.2d 26, 233 Iow«. IS, 144 A.L. 
R. 251—Miller v. Schuster, 289 N. 

W. 702, 227 Iowa 1005—^Maddy v. 
City Council of City of Ottumwa, 
285 N.W. 208, 226 Iowa 941. 

Mich.—Evans Products Co. v. Fry, 
12 N.W.2d 448, 307 Mich. 606. 
Minn.—Smith v. Holm, 19 N.W.2d 
914, 220 Minn. 486. 

Okl.—^Adwon v. Oklahoma Retail 
Grocers Ass’n, 228 P.2d 376, 204 
OkL 199—Application of . Richard¬ 
son, 184 P.2d 642, 199 Okl. 406. 

Or.—Miles v. Veatch. 220 P.2d 511, 
189 Or. 506, rehearing denied 221 
P.2d 905, 189 Or. 506. 

Pa.—Evans v. West Norriton Tp. Mu¬ 
nicipal Authority, 87 A.2d 474, 870 
Pa. 160—^Tranter v. AHegheny 
County Authority, 173 A. 289, 816 
Pa. 65. 

Pennsylvania Chiropractor's 
Ass'n V. State Board of Medical 
Education, 41 Pa.Dist. & .Co. 519, 

, 60 Dauph.Co. 324—Commonwealth 

V. Perkins, 41 Pa.Di8t. & Co. 55, 50 
Dauph.Co. 18, affirmed 21 A.2d 45, 
842 Pa. 629, affirmed Perkins v. 
Commonwealth of Pennsylvania, 
62 act. 48*4. 814 U.S. 586, 86’L.Ed. 
473—In re Stone’s Estate, 85 Pa. 
Dist & Co. 615. 

. American Stores Co. v. Board- 
man, Com.Pl., 46 Dauph.Co. 334, 
affirmed 6 A.2d 826, 336 Pa. 36— 
Frackville Sewerage Co. v. Jones, 
Com.Pl.. 81 Mun.L.R. 75, 6 Sch. 
Reg. 368. 

S.D.—Schmitt V. Nord, 27 N,W.2d 910, 
71 S.D. 576, appeal dismissed 
Schmitt V. Wilder, 68 S.Ct 1018, 
334 U.a 809, 92 L.Ed. 174L 



$9 CONS'^lTOnONAL LAW 


le C.J.S.. 


hie courts in other cases, .unmistakably, 
lanifestly,^®*^® positively,® ®*25 indisputably,®®*®® 

efinitely,®®-®® completely,®®*^® inevitably^®®*^® con¬ 


vincingly,®®*®® unquestionably,®®*®® imdoubtedly,®®*®® 
’obviously,®®*®® patently,®®*'^® substantially,®®*'^® or 


^a.—Green v. County Board of Ar¬ 
lington County, 68 S.E.2d 516, 193 
Va. 284. 

VaslL—State ex reL Knabb v. Frater, 
89 P.2d 1046, 198 Wash. 675. 
?alpa1>:to excess of legislative power 
J.S.—U._, S. V. Appalachian Electric 
Power Cp„.Va., 61 S.Ct. 291, 311 U. 
S. 877, 85. KEd. 243, rehearing de¬ 
nied 61 act. 548, 312 U.S. 712, 86 
l..Ed. 1143, petition denied 63 S. 
Ct. 67, 817 n.S. 694, 87 L..Ed. 487— 
Sunshine Anthracite. Coal Co. v. 
Adk in s, Ark., 60 S.Ct 907. 310 XT. 
S. 381, 84 KEd. 1263—Nebbia v. 
People of. State of New York, N.Y., 
54 act. 606, 291 U.S. 602, 78 LuEd. 
940, 89 AKR. 1469. 

. Natural Gas Pipeline Co. of 
America v. Federal Power Commis¬ 
sion, C.C.A7, 120 F.2d 625, revers¬ 
ed on otheir grotinds 62 S.Ct. 736, 
816 U.a '676, 86 IxEd. 1087—Sancho 
V. Bacardi Corp. of America, C,C. 
A Puerto Rico, 109 P.2d 67, rer 
versed on other grounds Bacardi 
Corp. of America v. Bomenech, €1 
act 219, 311 U,a 150, 85 ti.Ed. 98. 
OkL—Swanda v. Swanda,. 248 P^2d 
676, 207 Okl. 186. 

Pa.—Commonwealth ex rel. Woo^lde 
V. Sun Ray Drug Co., Com.Pi., 67 
Bauph.Co. 129. 

Fftll^rble evasion of oonstlttitioiial 
mandate 

N.J.—New Jersey. Turnpike Author¬ 
ity V. Parsons. 68 A2d 680, 6 N.J, 
Super. 696, modified on other 
grounds 69 A2d 876, 8 N.J. 235. ■ 

Enactments as embQdylx^^. of 
people 

While courts must' guard the con¬ 
stitutional rights of the citizen 
against merely arbitrary power, 
legislative enactments should be rec¬ 
ognized and_ enforced as embodying 
the will of the people unless they are 
palpably a violation, of fundamental 
law of the constitution. ' 

Mo.—^Heil V. Kauffman, 189 S.W.2d 
276, 864 Mo. 271. ^ 

Vax statute 

Mi^—^Thoman v. City of Lansing, 24 
N.W.2d 216, 816 Mich. 666. 
Pa.-^-Sablosky 'V. Messner, 92 A2d 
411,* 372 Pa. 47. 

66.16 U;S.—Hall v. , Union Light 
:!B[eat & ,Power Co., B.C.Ky., 63 . F^ 
Supp. 817. 

Ark,—WaSrd v. Bailey, 127 SiWv2d 272, 
193 Ark. 27. 

Cfi^-r-Lockheed Aircraft Corp. v. Su¬ 
perior. Court of Lk>s Angelas’, Coun*? 
ty, 171 P:2d 21, 28. CaLgd 481, 166- 
AL.R. 70L 

Smith V. Peterson, 280 P.2d 622, 
131 CalApp.2d 241. 

People V. Smith, S^uper., 284 P.2d 
208. 


MA—^Kirkwood y. Provident Sav. 
Bank of Baltimore, 106 A.2d 103, 
205 Md..48—Heslop v. State, 95 A2d 
880, 202 Md. 123. 

Utah.—Gubler v. Utah State Teach¬ 
ers^ Retirement Board, 19.2 P.2d 
580, 113 Utah 188, 2 AL.R.2d 1022. 
66J2b U.S.—^Halter.v. Nebraska, Neb., 

. 27 S.Ct 419, 205 U.S. 84, 51 L.Ed. 
696, .10 AnmCas. 525. 

Harlow v. Ryland, D.CArk., 78 
F.Supp. 488,- affirmed, C.A., 172 F.2d 
7 84—^Brown v. Warner Holding Co., 
B.C.Minn., 50 F.Supp. 593. 

Ga.—SYanklin v. Harper^ 55 S.E.2d 
221^ 205 Ga. .779, appeal dismissed 
70 S-Ct 804, 339 U.S. 946, 04 L.Bd. 
136i. 

La.—Schwegmann Bros. v. Louisiana 
Board of 'AcohoUc Beverage Con¬ 
trol, 48 So.2d 248, 216 La. 148, 14 
AL.R.2d 680. 

N.J.—Behnke v. New Jersey High¬ 
way Authority, 97 A 2d 647, 18 
N.J. 14. , . 

.City of Camden v. South Jersey 
Port Commission, 63 A2d 552, 2 
N'.J.Super. 278, affirmed in part and 
reversed, bn other grounds in part 
73 A2d 56, 4 N.J. 857. 

Wilentz V. Hendrickson, 83 A2d 
366, 133 447-, affirmed 38 A 

2d 199, 135 N;j.Ba. 244. 

Sbrolla V. Hess, 48 A2d 498, 
23 N.J.Mlsc. 229, affirmed 44 A2d 
86, 24 NJ.Misc. 261., 

Ohio.—^Fisco V. City of Bast Cleve¬ 
land, App., 99 N.B.2d 615—Colum¬ 
bus Legal Amusement Ass'n v. 
City of Columbus, App., 79 N.B.2d 
916. 

Okl.—^Adwon v. Oklahoma Retail Gro¬ 
cers Ass’n, 228 P.2d 876, 204 Okl. 
199. 

S.C.—Cothran v. Mallory, 45 S.K2d 
599, 2il S.a 887. 

Wls.—Rockwobd .Volunteer Fire Dept, 
v: Town of Kossuth, 60 N.W.2d 918, 
2150 Wis. 331. 

Manifest excess of legislative powM! 
Mass.—commonwealth v. Flnnlgan, 
96 N.B.2d 715, 826 Mass. 878— 
Mansfield Beauty Academy v. 'Board 
of Registration of Hairdressers, 96 
N.B. 146, 326 Mass. 624. 

Tax ooUe'ction 

. Leglslatioh providing summary 
measures for tax collection can be 
denied recognition bniy wheriel it is 
manifestly in excess 6i legislative 
power; , , 

N. J.—City-of Newark v. ■ YeskeV 69 
A2d 866, 6 N.J.Super. 434, affirmed 
74 A2d 883, 5 N.J. SIS. 

66 . 2 S > Cab—^Lod^eed Arcraft Corp- 
V. Superfor Court of Los Angeles 
County, 171 P.2d 21, 28 Cal.2d 481, 
1,66 AL*Rj; TplTTrJersey . Maid Milk 
Products Cp. yJ Brock; 91 P,2d 677, 
cai.2d ^ 26 :,; 

430 ,-. 


Smith V. Peterson, 280 P.2d 622, 
181 Cal.App.2d 241. 

People V. Smith, Super., 284 P.2d 
208. 

Fla—^Armlstead v. State ex rel. 

Smyth, 41 So.2d 879. 

66.30 N.J.—State v. W. U. Tel. Co., 
80 A.2d 842, 18 N.J.Super, 172— 
Reingold v. Harper, 72 A 2d 369, 
7 N.J.Super. .625, affirmed 77 A2d 
6.4, 6 N.J. 182, . ' . 

66.35 T6x.-r-Bx parte Haisted, 182 
S.W.2d 479, 147 Tex.Cr. 463. 

66.40. . U.S.—^Btail V. Union Light, 
Heat & Power Co., D.C.Ky., 63 F. 
Supp. 817. 

Utah.—Gubler v. Utah State Teach¬ 
ers* Retirement Board, 192 P.2d 
580, 113 Utah 188, 2 AL.R.2d 1022. 
66A5 Mich.—^Dearborn Tp. v. Bail, 
66 N.W.2d -201, 884 Mich. 678. 
66 AO Miss.—Coleman v. Trunkline 
Gas Co., 61 So.2d 276, suggestion 
of error sustained 63 So.2d 73, . 218 
Miss. 285, certiorari denied 74 S. 
Ct. 41, 846 U.S. 824, 98 L.Ed. 849. 
66.55 CaL—Jersey Maid Milk Prod¬ 
ucts Co. V. Brock, 91 P.2d 677, 13 
Cal.2d 620. 

Pa—^Davls v. American Meter Co., 
86 PaBist. & Co, 602, 36 Brie Co. 
109. 

Wls.—^David Jeffrey Co. v. City of 
Milwaukee, 66 N.W.2d 362, 267 
Wls. 559. 

66.60 N.Y.—Thompson v. WAlin, 95 
N.E.2d 806, 801 N.Y. 476, dismissed 
72 S.Ct. 92, 342 U.S. 801, 96 L.Bd 
607. 

66.65 U.S.—Bu Pont V. Deputy, B.C. 
Bel., 26 F.Supp. 773. 

“The validity of the law ought not, 
... to be questioned, unless it' 
is so obviously repugnant to the Con¬ 
stitution that, when pointed out by 
the Judges, all men of sense and re¬ 
flection in the community may per¬ 
ceive the repugnancy.** 

Ohio.—City of Zenia v. Schmidt, 130 
N.E. '24, 26, 101 Ohio St 487. 

State V. Fields, App., 85 N.B.2d 
744, 748. 

Statute ^imposillg gift tax 
U.S.—Du Pont V. Deputy, B.C.BeI., 26 
F.Supp. 778. 

66.70 N.Y.—People, on Complaint of 
_ McLees, v. Berner, 10 N.Y.S.2d 839, 
170 Mtea 561. 

This is especially true iu the first 
instance. 

N.Y.-—People, on Complfdnt of Mc¬ 
Lees, V. Berner, supra 

66.75 Cal—Ventura Coazrtir v. 
Southern CaL Edison Ca, 193 P.2d 
512, 85 Cal.App.2d 629. 

Fla—Wright y. Beard of Public 
Instruction of Sumter County, 48 
So.2d 912. 
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beyond a, any, or all reasonable doubt, in the | language of other decisions, beyond a, any, or all 


Ohio.—Simmonds v. Byrich, C 02 n.PL, 

95 N.B.2d 695. 

Wyo.—State v. Pitet, 243 P.2d 177, 
69 Wyo. 478. 

87. U.S.—^In re Boswell, C.C.A.CaL, 

96 P.2d 239—Elliott v. El Paso 
Electric Co., C.C.A.Tex., 88 P.2d 

605, certiorari denied 57 S.Ct 946, 
301 U.S. 710, 81 KEd. 1363, and 
Perrin v. Elliot, 67 S.Ct. 945, 301 
U.S. 710, 81 L.Bd. 1363—Moor v. 
Texas & N, O. B. Go., C.C.'A.Tex., 76 
F.2d 386, appeal dismissed 66 S. 
Ct. 372, 297 U.S. 101, 80 UEd. 609— 
Blodgett y. Holdexi, I>.C;Mich., 11 
F.2d 180, revelled on other grounds, 
CUA-, 27 P.2d 1016—Reed v. How- 
bert, D.C.C 0 I 0 ., 8 F.2d 641. 

Harlow v. Ryland, D.C.Ark., 78 
F.Supp. 488, affinned, C.A., 172 F.2d 
784—U. S. V. Smith, B.CMich., 62 
F.Supp. 594—Spaulding v. Douglas 
Aircraft Co., D.CXCaL, 60 F.Supp. 
985, affirmed, C.C.A., 154 F.2d 419 1 
—^Brown v. Warner Holding Co., D. 
CMlnn., 60 F.Supp. 693—U. S. v. 
Atlantic Commission Co., D.C.N.C., 
45 F.Supp. 187—Springfield Fire & 
Marine Ins. Co. v. Holmes, D.C. 
Mont, 32 F.Supp. 964, reversed on 
other grounds 61 S.Ct 19, 811 U.S. 

606, 85 UEd. 884, rehearing denied 
61 act 129, 811 U.S. 726, 86 UEd. 
478—^In re City of Fort Lauder¬ 
dale, D.CJBla., 28 F.Supp. 229—^In re 
Llndsay-Strathmore :Irr; Bist, D.a 
CaL, 21 F.Supp. ,129, motion denied 

U. S. V. Bekins, 58 S.Ct 647 and 
Lindsay-Strathmore Irr. Dist v. 
Bekins, 68 S.Ct 649, reversed on 
other grounds 68 S.Ct 811, 804 U. 
a 27, .82 L.Ed. 1187, rehearing de> 
nied 68 S.Ct 1043, 804 U.S. 689, 
82 LbEd. 1549, rehearing denied 58 
act 1048, 804 U.S. 589, 82 L.Ed. 
1649—^Feldman v. City of Cincin¬ 
nati, B.C.Ohio, 20 F.Supp. 631— 
Michaiek v. U. S. Gypsum Co., D.C. 
N.T., 16 F.Supp, 708—S. Buchsbaum 
Ak Co. V. Beman, D.C.I1L, 14 F.Supp. 
444—^Precision Castings Co. v. Bo¬ 
land, D.C.N.T., 13 F.Supp. 877, af¬ 
firmed, aC.A, 86 F.2d 16—In re 
Bennett D.C.MO., 18 F.Supp. 863— 
In re Cole, D.C.Ohlo, 13 F.Supp. 283 
—R. a Tway Coal Co. v. Glenn, D. 
CKy., 12 F.Supp. 670—^Larabee 
Flour Mills Co. v. Nee, D.C.M 0 ., 12 
F.Supp. 895, cause remanded, on 
other grounds, C.aA., 81 F.2d 623— 
Washburn Crosby Co. v. Nee, D.C 
Mo., 11 F.Supp. 822—^Ih re Jones, 
D.C.M 0 ., 10 F.Supp. 166—South¬ 
western Bell Telephone Co. v. City 
of San Antonio, Tex., D.C.Tex., 4 
F.Supp. 670, set aside on other 
grounds, C.C.A., 76 F.2d 8'80, cer¬ 
tiorari denied City of S^ Antonio 

V. Southwestern Bell Telephone Co., 
66 act-836, 295 U.S. 764, 79 L.Ed. 
1698. 

Colorado Power Co, Halder- 
man, D.aColo;, 295 F, 178»^Martln 


V. Bennett D.aGa.. 291 F. 626— 
Dayton-Goose Creek Ry. Co. v. U. 
S., D.dTex., 287 F. 728, afOrmed 
44 act 169, 263 U.S. 456, 68 L.Ed. 
888, 83 AL.R. 472—U. S. v. United 
Shoe Machinery Co., D.C.M 0 ., 234 F. 
127. 

Ala.—State ex rel. Bozeman v. Hester, 
72 So.2d 61, 260 Ala. 666—Kendrick 
V. Boyd, 61 So,2d 694, 255 Ala. 63, 
conformed to 61 So.2d 697, 35 Ala. 
App. 592, certiorari denied 51 So. 
2d 701, 256 Ala. 422—Riley v. Brad¬ 
ley. 41 So.2d 641, 262 Ala. 282—Tax¬ 
payers and Citizens of City of Mo¬ 
bile, 41 So.2d 697, 262 Ala. 446— 
Newton v. City of Tuscaloosa, 86. 
So.2d 487, 261 Ala. .209—Norton v. 
Lusk, 26 So.2d 849, 248 Ala. 110— 
Donoghue v. Bunkley,* 247 Ala. 428, 
25 So.2d 61—rin re Opinion of the 
Justices, .22 So.2d 621, 247 Ala. 
66—Glass V. Prudential Ins. Co. 
of America, 22 So.2d 13, 246 Ala. 

• 679—^Alabama State Federation of 
Labor v. McAdory, 18 So.2d 810, 246 
Ala. 1, certiorari dismissed 65 S. 
Ct 1384, 325 U.S. 460, 89 L..Bd. 1725 
—State V. Polakow's Realty Ex¬ 
perts, 10 So.2d 461, 243 Ala. 441, 
certiora^ denied Polakow*s Realty 
Experts v. State of Alabama, 63 
S.Ct 1155, 319 U.S. 750, 87 L.Ed. 
1705, and Strump v. State.of Ala¬ 
bama, 63 S.Ct 1166, 319 U.S. 760, 87 
L.Ed. 1705—^tate ex rel. Wilkin¬ 
son V. Murphy, 186 So. 487, 237 Ala. 
332, 121 A.L.R. 283—Yellding v. 
State ex rel. Wilkinson, 167 So. 680, 
282 Ala. 292—Ex parte Ashton, 166 
So. 773. 281 Ala. 497, 104 A.L.R. 64 
—Owens V. City Council of Troy, 
157 So. 866, 229 Ala. .439—Jefferson 
County V. Busby, 14*8 So. 411, 226 
Ala. 293, answer conformed to 148 
So. 416, 26 Ala.App. 449:—Cooper v. 
State, 147 So. 432, 226 Ala 288— 
Swindle v. State, 143 So. 198, 225 
Ala 247, answer conformed to . 143 
So. 195, 26 wAiaApp. 166—State ex 
rel. Austin v. Black, 139 So. 431, 
224 Ala 200—State v. Clements, 
126 So. 162, 220 Ala 516—State 
ex rel. Montgomery v. Mierrill, 117 
So. 473, 218 Ala 149—Walden v. 
City of Montgomery, 108 So. 281, 
214 Ala 409—State v. Gullatt, 98 
So. 373, 210 Ala 452—Pillans v. 
Hancock, 84 So. 757, 203 Ala 670-^ 
Ex parte West^ Union Telegraph 
Co., 76 So. 438, 200 Ala 496. 

State ex reL. Dorian v*. Stone, 6 
So.2d 898, 80 AlaApp. 413—^Ex 

parte Bowdoin, 141 So. 911, 25 Ala 
App. 66, certiorari, denied Ex parte 
Paiks, . 141 So. 914, 226 Ala 8— 
Stone V. State, 89 So.. 804, 18 Ala 
App. .164—^Hails V. State, 76 So. 
724, 16 AlaApp. 132. 

Alaska—Territory v. Northern Com¬ 
mercial Co., 6 Alaska 754—^Ex parte 
Dunlap, 5 Alaska 621. 

Ariz.—Hudson v. Kelly, 263 P.2d -362, 

431 


76 Ariz. 265—State r. Gastelum, 
255 P.2d 203, 75 Ariz. 271—Dennis 
V. Jordan, 229 P:2d 692, 71 Ariz. 430 
—Roberts v. Spray, 228 P.2d 808, 

71 Ariz. 60—^In re Lewkei^tz, 213 
P.2d 690, 69 Ariz. 347, vacated on 
other grounds 220 P.2d 229, 70 Ariz. 
325—^Board of Regents of Universi¬ 
ty of Arizona v. Sullivan, 42 P.2d 
619, 46 Ariz. 246—State v. Anklam, 

^ 31 P.2d 888, 43 Ariz. 862—State v. 
Davey, 232 P. 884, 27 Ariz. 264— 
Black St White Taxicab Co. v. 
Standard Oil Co., 218 P. 139, 25 
Ariz. SSL 

Ark.—^Buzbee v. Hutton, 62 S.W.2d 
647, . 186 Ark. 184—Little River 
County Board of Education v. Ash¬ 
down Special School DlsL, 247 S.W. 
70, 166 Ark. 649—Hill v. Echols, 
216 S.W. 882, 140 Ark. 474. 

CaL—Collins v. Riley, 152 P.2d 169, 
24 CaL2d 912—Ex parte Girard, 200 
P. 693, 186 Cal. 718. 

Whitcomb V. Emerson, 116 P.2d 
892, 46 CaLAPP.2d 263—^People v. 
Sterling Refining Co., 261 P. 1080, 
86 CaLApp. 558. 

Colo.—Weidenhaft v. Board of Coun¬ 
ty Comers of El Paso County, 288 
P.2d 164—Watrous v. Golden Cham- 
-ber of Commerce, 218 P.2d 498, 121 
Colo. 621—^Redmon v. Da'^, 174 P. 
2d 945, 115 Colo. '416—^American 
Federation of Labor v. Reilly, 165 
P.2d 145, 113 Colo. 90, 160 A.L.R. 
873—^People ex reL Colorado State 
Hospital V. Armstrong, 90 P.2d 622, 
104 Colo. 238—^People ex reL Rogers 
V. Barksdale, 87 P.2d 766, 104 Colo. 
1—Rinn v. Bedford, 84 P.2d 827, 
102 Colo. 476—^In re Hunter's Es¬ 
tate, 49 P.2d 1009, 97 Colo. 279, 
101 A.L.R. 1202—U. S. Building 
& Loan Ass'h v. McClelland, 36 P. 
2d 164, 95 Colo. 292, certiorari 
. denied 66 S.Ct 351, 294 U.S. 706, 79 
L.Bd. 1241—^In re Senate Resolution 
No. 2 Concerning Constitutionality 
of House Bill No. 6, 31 P.2d 825, 94 
Colo. 101—^Broadbent v. McFerson, 
260 P. 852, 80 Colo. 264—Mitchell v. 
People, 232 P. 685, 76 Colo. 846, 40 
A.UR. 666—^Milheim v. Moffat Tun- 
’.nei Improvement Dish, 211 P. 649, 

72 Colo. 268—^Post Printing St Pub¬ 
lishing Co. V. City & County of 
Denver, 189 P. 39, 68 Colo. 60— 
Chic^o, B. & Q. R. Co. v. School 
Dist. No. 1 in Tuma County, 165 
P. 260, 63 Colo. 169. 

Conn.—West v. Egan, 115 A.2d 822, 
142 Conn. 437—^Amsel v. Brooks, 
106 A.2d 152, 141 Conn. 288, ap¬ 
peal dismissed 75 S.Ct. 126, 348 U. 
S. 880, 99 L.Ed. — —Cahill v. Leo¬ 
pold, 108 A.2d 818, 141 Conn. 1— 
Jennings v. Connecticut Light & 
Power Co., 108 A2d 636, 140^ Cohn. 
650—State ex reL Higgins v. Civil 
Service Commission of City of 
Bridgeport, 90 A.2d 862, 189 Conn. 
102—Northeastern:/Gas Transmls- 



\99 CONSTITUTIONAL LAW 16 C.J.S, 


Sion Co. ▼. CoUins, 87 A.2d 188, 138 
Conn. 682—Gionfrlddo v. Town of 
Windsor, 81 A.2d 266. 137 Conn. 701 
—Mills V. Gaynor, 78 A.2d 828, 
186 Conn. 632^WalklnShaw v. 
O’Brien. 82 A.2d 647. 130 Conn. 122 
—SUte V. Heller, 196 A- 837, 123 
Conn. 492,. appeal dismissed Heller 
V. State of Connecticut, 68 ’S.Ct. 
765, 368 XJ.S. 627, 82 L.Bd. 1088— 
State V. Kievman, 165 A. 601, 116 
Conn. 468, 88 962—Bilver 

V. Silver. 143 A- 240, 108 Conn. 871, 
.65 A.li.R. 948, affirmed 60 S.Ct. 
67. 280 XJ.S. 117, 74 L,Bd. 221, 65 
A.Ii.R. 939—Daly v. Fisk, 134 A. 
169, 104 Conn. 579—State v. Sixth 
Taxing Dist., 182 A. 661. 104 Conn. 
192—State V. Bassett. 123 A. 842, 
100 Conn. 430, 37 A.L,.R. 131. 

. Tolisano v. State. Ill A.2d 562, 
19 Conn.Sup. 266. 

DeL—Coleman v. Rhodea Super., 159 
A. 649, 6 W.W.Harr. 120. 

Pla.—Armistead v. State ex. rel. 
Smyth. 41 So.2d 879—Taylor v. 
Dorsey, 19 So.2d 876, 156 Fla. 805 
—^Robinson v. Florida Dry Clean- 
ingr & Laundry Boarc^ 194 So. 269, 
141 Fla. 899—^Mayo v. Texas Co., j 
188 So. 206, 187 Fla. 218—Ex parte j 
White, 178 So. 876—State ex rel. j 
Richai^on V. Ferrell, 177 So. 181— j 
State ex rel Florida Portlaiid Ce¬ 
ment Co. V. Hale, 176 So. 677— 
Williams V. Town of Duhnellon. 
169 So. 631, 126 Fla. 114—Coleman 
V. State ex reL Carver, 161 So. 89, 
119 Fla. 658—State ex ret Landis 
V. Rrevatt, 148 So. 578, 110 ^a. 
29—Spencer v. Hunt, 147 So. 282, 
109 Fla. 248—State ex reL Davis 
V. City of Clearwater, 189 So. 377, 
106 Flcu 761, reheard 146 So. 836, 
106 Fla. 761, 108 yia. 636—City of 
Hernando v. Robertson, 125 , So. 
629, 97 Fla. 1083—State ex reL 
Davis V. Rose, 122 So. 226, 97 Fla. 
710—State v. Johns, 109 So. 228, 92 
Fla. 187—^Tibbetts v. Olson, 108 So. 
679, 91 Fla. 824—State v. Carley, 

' 104 So. 677, 89 Fla, 361—Ex parte 
.Messer, 99 So. 330, 87 Fla. 92— 
Richardson v. Bte.rdee, 96 So. 290, 
85 Fla. 610—^Board of Com’rs of 
Everglades Drainagre Dist. v. 
Forbes Pioneer Boat Line, 86 So. 
199, 80'Fla. 252, reversed on other 
grounds Forbes Pioneer Boat Line 
V. Board of Com'rs of Everglades 
Drainage Dist., 42 S.Ct 325, 258 D. 
S. 838, 66 L.Ed. 647—Oorptis Jtiris 
ctted in Neisel v. Moran, 85 So. 846, 
348, 80 Fla. 98—^Bailey v. Van Pelt, 
82 So. 789, 78 Fla. 837, 353—State v. 
Duval County, 79 So. 692, 76 Fla. 
180—Stewart v. De Land-Lake Hel¬ 
en Special Road and Bridge Dist. of 
Volusia County, 71 So. 42, 71 Fla. 
158. 

Ga.—Wright v. Htrsch, 116 S.B. 795, 
155 Ga. 229-rCooper v. Rollins, 110 
S.E. 726, 152 Ga. 588, 20 AXuR. 
1105—Sister Fellcitas v. Hartridge, 
98 S:E. 588, 148 Ga. 832, 


Hawaii.—Bishop ▼. Mahlho, « Ha- 
waii 608. 

Idaho.—Wanke v. Ziebarth Const. Co., 
202 P.2d 884, 69 Idaho 64-^Baimpck 
j County V. Citizens' Bank & Trust 
i Co., 22 P.2d 674, 68 Idaho 169— 

I “ Sanderson v. Salmon River Canal 
1 Co., 263 P. 82, 45 Idaho 244—State 
j V. Dunbar, 230 P. 33, 39 Idaho 691. 
j HI.—^People ex rel. Christensen v. 
j Board of Education School Dist. NTo. 
99, Cook County, 65 N.E.2d 825, 
393 Ill. 345—^People ex rel. Ammann 
I V. Wabash R Co., 62 N.B.2d 819, 391 
IlL 200—^People ex reL Toman v. 
B. MercH & Sons Plating Co., 37 
N.B.2d 839, 378 Ill. 142—Grand 
Trunk Western Ry. Co. v. Indus¬ 
trial Commission, 125 N.E. 748, 291 
IlL 167—^People v. Cleveland, C. 
C & St L. Ry. Co., 122 N.E, 792, 288 
Ill. 70—Sutter v. People’s Gaslight 
& Coke Co., 120 N.B. 662, 284 IlL 
634—Joel V. Bennett 115 K.E: 6, 
276 ni. 637—People v. Gordon. 113 
N.B. 864, 274 IlL 462—Victor Chem¬ 
ical Works V. Industrial Board of 
Illinois, 118 N.B. 173, 274 IlL 11. 
Ann.Cas.l918B 627—^People v. Bra¬ 
dy, 112 N.E. 126, 272 IlL 401, Ann. 
Cas.l918C 540. 

Ind.—^Perry Tp., Marion County v. 
Indianapolis Power & Light Co., 
54 N.E.2d 296, 224 Ind. 59. 

Iowa.—Patterson v. Ipwa Bonus 
Board. 71 N.W.2d 1—Knorr. v. 
Beardsley, 38 N,W.2d 236, 240 Iowa 
828—Knudson v. Lindstrum, 8 N. 

^ W.2d 495, 233 Iowa 709!—Hale v. 
Iowa State Board of Assessment 
and Review, 271 N.W. 168, affirmed 
.68 S.Ct 102, 802 US. 96. 82 LBd. 
66—Craven v. Bierring, 269 N.W. 
801, 222 Iowa 613—^Priest v. Whit¬ 
ney Loan & Trust Co., 261 N.W. .374, 
219 lOwa 1281—State v. Manning, 
259 N.W. 213. 220 Iowa 626—Loftus 
V. Department of Agriculture of 
Iowa, 282 N.W. 412, 211 Iowa 666, 
appeal dismissed 51 S.Ct 647,. 283 

U. S. 809, 76 L.Ed. 1427—City of 
Des Moines v. Manhattan Oil Co., 
184 N.W. 823. 193 Iowa 1096, 23 
A,L.R 1822. 

Kan.—State ex rel. Gray v. Board of 
Education of City of Chetopa, 262 
P.2d 859, 173 Kan. 780—State v. 
Bentley, 164 P. 290, 100 Kan. 399. 

Ky.—^Fidelity & Columbia Trust Co. 

V. Reeves, 164 S.W.2d 337, 287 Ky. 
622—^Burton v. Mayer, 118 S.W.2d 
161, 274 Ky. 245. 

Me.—^In re Stanley, 174 A. 93, 138 
91, affirmed Stanley v. Public Utili¬ 
ties Commission of Maine, 55 S.Ct; 
628, 295 U.S. 76, 79 L.Ed. 1811— 
In re Milo Water Co., 149 A. 299, 
128 Me. 581—^Inhabitants, of York 
Harbor Village Corporation v. Lib- j 
by, 140 A. 382, 126 Me. 537. | 

Md.—Shipley y. State, 93 A.2a 67, 201 
Md. 96—^Bell V. Board of Com’rs of 
Prince George’s County, 72 A. 2d 
746, 196 Md. 21—Cromwell v. Jack- 
eon. 62;.^,2d 79,. 188 Ud. 9— Uc-j 
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Glaiighlin v. Warfield, 28 A..2d 12, 
180 Md. 75. 

Mass.—^Delaware & Hudson Co. v. 
Boston R R Holding Co., 81 N.E 2d 
553, 828 Mass. 282, appeal dismiss¬ 
ed 69 S.Ct. 746, 836 U.S. 932, 93 
LEd. 1092—Commonwealth v. 

Slome, 75 N.E.2d 517, 821 Mass. 
718—Attorney General v. Secretary 
of Commonwealth, 27 N.E.2d 265, 
306 Mass. 25—Campbell v. City of 
Boston, 195 N.E. 802, 290 Mass. 427 
—^Kneeland v. Emerton, 183 N.E 
156, 280 Mass. 371, 87 A.LR 1— 
Commonwealth v. S. S. Kresge Co., 
166 N.E 658, 267 Mass. 146^en- 
tral Nat. Bank v. City of Lynn, 156 
N.B. 42, 259 Mass. 1—Pawloski v. 
Hess, 144 N.E 760, 250 Mass. 22, 
35 A.L.R 945, affirmed Hess v. 
Pawloski, 47 S.Ct. 632, 274 U.S. 852, 
71 L.Bd. 1091—Attorney Greneral v. 
Pelletier, 134 N.E 407, 240 Mass. 
264—Eaton, Crane & Pike Co. v. 
Commonwealth, 180 N.E. 99, 237 
Masa 523—Attorney General v. 
City of Methuen, 129 N.E. 662, 236 
Masa 564. 

Mich.—Case v. Michigan Liquor Con¬ 
trol Commission, 23 N.W.2d 109, 814 
Mich. 632—Evans Products Co. v. 
Fry, 12 N.W.2d 448, 307 Mich. 606— 
Cady V. City of Detroit, 286 N.W. 

. 805, 289 Mich. 499, appeal dis¬ 
missed 60 S.Ct. 470, 809 U.S. 620, 84 
LEd. 984—^In re Salloum, 210 N.W. 
498, 280 Mich. 478—Smith v. Com¬ 
mand, 204 NW. 140, 281 Mich. 409, 
40 A.LR 515. 

Minn,—State v. International Harves¬ 
ter Co., 63 NW.2d 647, appeal dis- 

■ missed International Harvester Co. 
v. State of Minn., 75 S.Ct. 78, 348 U. 
S. 868, 99 L.Bd. -rehearing de¬ 

nied 75 S:Ct. 214, 848 U.S. 903, 99 

LBd. - —^Dimke v. Finke, 295 

N.W. 76, 209 Minn. 29—Muller v. 
Theo. Hamm Brewing Co., 268 N.W. 
204, 197 Minn. 608. 

Miss.—^Ivy V, Robertson, 70 So.2d 862 
—Coleman v. Trunkline Gas Co., 61 
So. 2d 276, suggestion of error 
sustained 63 So.2d 73, 218 Miss. 
285, certiorari denied 74 S.Ct 41, 
346 U.S. 824, 98 LBd. 849—Wheel¬ 
er V. Shoemake,. 57 So.2d 267, 213 
Miss. 874—Quinn v. City of Mc- 
Comb, 55 So.2d 479, 212 Miss. 780 
—California Co. v. State Oil and 

.. Gas Board, 27 So.2d 642, 200 Miss. 
824, followed in 27 So.2d 548, 200 
Miss. 849, suggestion of error over¬ 
ruled 28 So.2d 120, 200 Miss. 824— 
Russell Inv. Corporation v. Russell, 
182 So. 102, setting aside 178 So. 
816—^Tucker Printing Co. v. Board 
of Sup’rs of Attala County, 168 So. 
836, 171 Miss. 608—Miller v. State, 
94 So. 706, 130 Miss. 664—John¬ 
ston V. Reeves & Co., 72 So. 925, 112 
Miss. 227. 

Mo.—St. Louis Union Trust Co. v. 
State, 156 S.W.2d 107, 848 Mo. 725, 
certiorari , denied State of Missouri 
V. Louis, Union Trust Co., 62 
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S.Ct 485, .814 U.S. 700, 86 KESd. 
660—Williams Lumber & Manu¬ 
facturing Co. V. Ginsburg, 146 S.W. 
2d 604, 347 Mo. 119—Hull v. Bau¬ 
mann, 181 S.W.2d 721. 845 Mo. 159— 
Ward V. Public Service Commis¬ 
sion, 108 S.W.2d 136, 841 Mo. 227— 
Hines V. Hook, 89 S.W.2d 52, 838 
Mo. 114—Graves V. Purcell, 85 S.W. 
2d 648, 337 Mo. 674^—State v. Shel¬ 
by. 64 S.W.2d 269, 388 Mo. 1036— 
Davis y. Jasper County. 800 S.W. 
493, 818 Mo. 248—^Wilson v. Wash¬ 
ington County, 247 S.W. .186—^Por- 
grave v. Buchanan County, 222 S.W. 
765, 282 Mo. 599—Alexander v. Chi¬ 
cago, kC. ds St, P. It. Co*. 221 S.W. 
712, 282 Mo. 236, 11 AL.R. 867— 
Ludlow-Saylor Wire Co. v. Woll- 
brinck, 205 S.W^. 196, 275 Mo. 339— 
State ex rel. Emmons v. Parmer, 
196 S.W. 1106, 271 Mo. 806. 

Mont.—State v. Gleason, 277 P.2d 530 
—^House V. School Dist. No. 4 of 
Park County, 184 P.2d 286, 120 
Mont. 819—Graham v. Board of Ex¬ 
aminers of State, 166 P.2d 956, 116 
Mont. 684—State ex rel. Davidson 
V. Ford, 141 P.2d 373, 116 Mont 
165—State v. Thlerfelder, 132 P. 
2d 1035, 114 Mont 104—State V. 
McGowan. 181 P.2d 262, 113 Mont 
591—^Mulholland v. Ayers, 99 P.2d 
284, 109 Mont 568—^Blackford, v. 
Judith Basin County, 98 P.2d 872, 
109 Mont 578, 126 AL.R. 639— 
Henderson v. City of Missoula, 79 
P.2d 647, 106 Mont 696, 116 AL.R. 
1425—State ex rel. Helena Allied 
Printing Council v. Idltchell, 74 P. 
2d 417, 106 Mont 826—Wheir v. 
Dye, 78 P.2d 209, 106 Mont 347— 
Tipton V. Sands, 60 P.2d 662, 103 
Mont 1, 106 AL.R. 474—State ex 
reL Berthot v. Gallatin County 
High School Dist, 68 P.2d 264, 102 
Mont 866—State ex rel. Gebhardt 
V. City Council of Helena, 66 P.2d 
671, 102 Mont. 27—State v. Stark, 
52 P.2d 890, 100 Mont 865—State 
ex reL City of Missoula v. Holmes, 
47 P.2d 624, 100 Mont 266, 100 A 
Ii.B. 681—^Leuthold v. Brandjord, 

. 47 P.2d 41, 100 Mont 96—State ex 
reL Sparling v. Hitsman, 44 P.2d 
747, 99 Mont 621—O’Connell v. 
State Board of Equalization, 25 P. 
2d 114, 96 Mont 91—Rider v. Coon¬ 
ey, 23 P.2d 261, 94 Mont 295—State 
V. Erickson, 19 P.2d 227, 93 Mont 
466—^Barney v. Board of Railroad 
Com’rs, 17 P.2d 82, 98 Mont 115— 
State V. State Bank of Moore, 4 P. 
2d 717, 90 Mont 639, 80 AL.R. 
1494—Arps v. State Highway Com¬ 
mission, 800 P. 649, 90 Mont 152 
—State V. Gateway Mortuaries, 287 
P. 156, 87 Mont 226, 68 AL.R. 
1612—State v. Board of Com’rs of 
Fergus County, 285 P. 932, 86 
Mont 696-^ueen City Oil Co. v. 
Toole Copnty, 288 P. 771, 86 Mont 
401—^Fulton Oil Co. v. Toole Coun¬ 
ty, 288 P. 771, 86 Mont 876—Pul¬ 
ton Oil Co. V. Toole Cotinty, 283 P. 
769, 86 Mont, 367—State v. Bran- 
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non, 283 P. 202, 86 Mont 200, 67 
AJjJR, 1020—B 3 ^e v. Fulton Oil 
Co.. ' 278 P. 614, 86 Mont 329— 
State V. Keaster, 266 P. 887, 82 
Mont 126—^Hale v. County Treas¬ 
urer of Mineral County, 265 P. 6, 
82 Mont 98—^In re Mahaffay’s Es¬ 
tate, 254 P. 875, 79 Mont 10— 
State V. Callow, 264 P. 187, 78 
Mont 808—Mills v. Stewart, 247 P. 
882, 76 Mont 429, 47 AL.R. 424— 
State V. Erickson, 244 P. 287, 76 
Mont. 429—State v. State Board of 
Examiners. 238 P. 316, 74 Mont 1 
—State V. Pepper, 226 P. 1108, 70 
Mont. 596—State v. Cooney, 225 P. 
1007, 70 Mont 866—State v. Dis¬ 
trict Court of Second Judicial Dist 
of Montana in and for Silver Bow 
County. 226 P. 804, 70 Mont 322— 
Goodell V. Judith Basin County, 
224 P. 1110, 70 Mont 222—State v. 
Dixon, 213 P. 227, 66 Mont 76— 
Gas Products Co. v. Rankin, 207 
P. 993, 63 Mont $72, 24 AL.R. 294 
—State V. Gowdy, 208 P. 1115, 62 
Mont 119—State v. State Board of 
Examiners, 197 P. 988, 69 Mont. 667 
—-State V. Dixon, 195 P. 841. 69 
Mont 68—State v. Stewart, 190 P. 
129, 58 Mont 1—State v. State 
Board of Equalization, 186 P. 708, 
56 Mont 418—^Hilger v. Moore, 182 
-P. 477, 66 Mont 146—Shea v. 

North-Butte Mining Co., 179 P. 499, 
55 Mont 622—State v. Stewart, 171 

. P. 766, 64 Mont 604—State v. 

Wienrich. 170 P. 942, 54 Mont 890 
—State V. Keating. 163 P. 1156, 63 
Mont 871. 

Neb.—Smith v. Chicago, St P., M. & 

O. Ry. Co„ 167 N.W. 622. 99 Neb. 
719. 

N.H.—^In re Opinion of the Justices, 
149 A 821, 84 N.H. 567. 669. 

N*.j.--NaUonal City Bank of New 
York V. Del Sordo, 109 A.2d 681, 16 
N.J. 630—^Behnke v. New Jersey 
Highway Authority. 97 A2d 647, 13 
N.J. 14. 

Reingold v. Harper, 72 A2d 369, 
7 N.J.Super. 625, afllrmed 77 A2d 
54, 6 N.J. 182—City of Camden v. 
South Jersey Port Commission, 68 
A.2d 662, 2 NJ.Super. 278, affirmed 
in part and reversed in part .on 

. other grounds 73 A2d 65, 4 N.J. 
867. 

. Mansfield & Swett v. Town of 
West Orange, 198 A 226, 120 N.J. 
rLaw 145—State v. Murada, 188 A 
806, 116 N.J.Law 219. 

Wilentz v. Hendrickson, 83 A2d 
366, 188 N.J.Eq. 447, affirmed 38 A 
2d 199, 186 N.J.Ba. 244. 

Sbroila v. Hess, 43 A2d 498, 23 
N.J.Misc. 229, affirmed 44 A2d 86, 
24 N.J.M1SC; 261—Stephens v. Bon- 
gart 189 A 181, 15 N.J.Misa 80. 

N.M.—State v. Shroyer. 160 P.2d 444, 
49 N.M. 196—State v. Ornelas, 74 

P. 2d 723, 42 N.M. 17. 

NT.—In re Pay. 62 N.B.2d 97, 291 
NY. 198—^In re Saratoga Ave. in 
City of New York, 128 NB. 197, 
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226 NY. 128—Willis v. City of 
Rochester, 114 N.B. 861, 219 NY. 
427. 

Kings County Lighting Co. v. 
Maltbie, 280 NY.S. 560. 244 App. 
Div. 475—Atkins v. Hertz Drlvur- 
self Stations. 260 N.T.S. 783, 237 
App.Div. 81, affirmed 185 NE. 408, 
261 NY. 852, affirmed 54 S.Ct. 437, 
291 U.S. 641, 78 L.Bd. 1089—^People 
ex rel. Brixton Operating Corpora¬ 
tion V. La Petra, 186 NY.S. 68, 194 
App.Div. 623, affirmed ISO N.B. 601, 
230 NY. 429, 16 AL.R. 162. 

Tropp V. Knickerbocker Village, 
122 N.T.S.2d 350, 206 Misc. 200, af¬ 
firmed 185 N.Y.S.2d 618, 284 App. 
Div. 935—Du Mond v. Walsh, 72 N 
Y.S.2d 642, 189 Misc. 676—^Thom¬ 
son V. Elliott, 273 NY.S. 898, 162 
Misc. 188—^In re Davison’s Estate. 
244 NY.S. <616, 137 Misc. 862, af¬ 
firmed 268 NY.S. 42. 236 App.Div. 
684—^People v. Teuscher, 221 NT. 

S. 20, 129 Misc. 94, suspended on 
other grounds 228 NY.S. 660, 180 
Misc. 177, and affirmed 226 N.T.S. 
881, 222 App.Div. 791, and 162 NE. 
484, 248 NY. 454—Scheldlinger v. 
Sllber, 168 NY.S. 27, 94 Misc. 322. 
reversed on other grounds 159 N. 

T. S. 1140, 174 App.Dlv. 887. 

People V. Parker, 138 NT.S.2d 

2—^Peters v. New York City Hous¬ 
ing Authority, 128 NY.S.2d 224. 
modified on other grounds 128 N.Y. 
S.2d 712, 283 App.Dlv. 801, reversed 
on other grounds 121 N.E.2d 529, 
807 N.Y. 619—Suppus v. Bradley, 
101 N.Y.S.2d 657, affirmed 106 N.Y. 
S.2d 48, 278 App.Div. 337. 

NC.—^Board of Managers of Jamrs 
Walker Memorial Hospital of Wil¬ 
mington V. City of Wilmington, 74 
S.B.2d 749, 237 NC. 179—Nesbitt v. 
Gill, 41 S.B.2d 646. 227 NC 174, 
affirmed 68 S.Ct 61, 332 X7.S. 749. 
92 L.Ed. 886—^Turner v. City of 
Reidsville, 29 S.E.2d 211, 224 NC. 
42—^Bridges v. City of Charlotte. 
20 S.E.2d 826. 221 NC. 472—MorrKs 
V. Holshouser, 17 S.E.2d 115, 220 
NC. 293, 137 AL.R, 788—Wells v. 
Housing Authority of City of Wil¬ 
mington, 197 S.B. 693, 213 NC. 744 
—State V. Lawrence, 197 S.E. 586, 
213 NC. 674—Hood ex rel. United 
Bank & Trust Co. v. Richardson 
Realty, 191 S.B. 410, 211 NC. 682— 
State V. Brockwell, 188 S.B. 878, 
209 NC. 209—Stedman v. City of 
Winston-Salem, 167 S.E. 813, 204 
NC. 203—State v. Kelly. 119 S.E. 
765. 186 NC. 866—Hartsfield v. 
City of Newbem, 119 S.B. 16, 186 
NC 186—Coble v. Board of Com’rs 
of Guilford County, 114 S.B. 487, 
184 NC 842—Komegay v. City of 
Goldsboro. 106 S.B. 187, 180 N.C. 
441—Jenkins v. State Board of 
Elections of North Carolina, 104 
S.B. 346, 180 NC. 169. 14 AL.R. 
1247—^Bickett v. State Tax Com¬ 
mission, 99 S.B. 416, 177 NC, 433— 
State V. Perley, 92 S.E. 604, 178 
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K.a 788. affirmed Parley r. State 
of North Carolina «• S.Ct. 857. 249 
XT.S. 610, 63 L.Bd. 786—^Faison v. 
Board of Corners of Duplin County. 
88 S.B. 761, 171 N.a 411. 

N.D.—Perch v. Housing Authority of 
Cass County, 69 N.'W’.M 849. 

Ohio.—State v. Price, 128 N.B. 178, 
101 Ohio St 60. 

Davis V. State, 159 N.E1 576. 26 
Ohio App. 340, affirmed 160 N.B. 
473, 118 Ohio St. 25, eiror dismiss¬ 
ed 48 S.Ct 432. 277 XJ.S, 671, 72 1.. 
EkL 993. 

OkL—Sinclair Refining’ Co. v. Brum- 
ett 267 P.2d 676—^Bond v. Phelps, 
191 P.2d 938, 200 OkL 70—Okla¬ 
homa Tax Commission v. Alleott, 
164 P.2d 973, 196 Okl. 99—Bailey v. 
State Board of Public Affairs, 163 
P.2d 236, 194 OkL 496—^Baker v. 
Carter, 26 P.2d 747, 166 OkL 116. 

State V. Wheatley, 200 P. 1004, 

> 20 OkLCr. 28—^Leach v. State, 188 
P. 118, 17 OkLCr. 822. 

Or.—Gilbertson v. Culinary AJliance 
and Bartenders Union, Liocal No. 
648, A P. of Lu, 282 P.2d 632—M 
^ M Wood Workingr Co. v. State In¬ 
dustrial Acc. Commission, 271 P.2d 
1082, 201 Or. 603—State ex rel. 
Powers V. Welch, 269 P.2d 112, 198 
Or. 670—City of Portland v. Good¬ 
win, 210 P.2d 677, 187 Or. 409— 
State V. Anthony, 169 P.2d 687, 
179 Or. 282, certiorari denied 67 S. 
CL 866, 830 U.S. 826, 91 L.Bd. 1276 
—Woodward v. Pearson, 103 P.2d 
787i 165 Or. 40—Anderson v. Thom¬ 
as. 26 P.2d 60, 144 Or. 572—Mc¬ 
Pherson V. Fisher, 23 P.2d 913, 
143 Or. 616—^Eastern & Western 
Lumber Cdl v. Patterson, 258 P. 
193, 124 Or. 112, 60 AL.R. 628, re¬ 
heard 264 F. 441, 124 . Or. 112, 60 
AL.R. 628, appeal and error dis¬ 
missed 49 S.Ct 184, 278 U.S. 681, 
73 L.Bd. 618—^State v. Kozer, 242 
P. 621. 116 Or. 681—State v. Bailey, 
236 P. 1063, 116 Or. 428—State v. 
McPaU. 229 P. 79, 112 Or. 183— 
Kinney v. City of ALStoria, 217 P. 
840, 108 Or. 514—Zilesch v. Polk 
Coimty. 215 P. 678, 107 Or. 669— 
Smith V. Cameron, 210 P. 716, 106 
Or. 1, 27 AL.R. 610—State v. Laun- 
dy, 204 P. 958, 103 Or. 443, rehear- 
tag denied 206 P. 290, 103 Or. 443. 

Pa.—Commonwealth v. James J. 
Cochran Post No. 261 of V. P. W. 
of U. S., 88 A2d 260, 360 Pa 111— 
In re Hadley, 6 A2d 874, 836 Pa 
100—Commonwealth. v. Diveright, 
161 A 697, 80.8 Pa 35—Busser v. 
Snyder, 128 A 86, 282 Pa 440. 

Commonwealth v. Fll<^ngrer, 67 
A2d 779, 166 PaSuper. 96, affirmed 
73 A2d .66^, 366' Pa 59, certiorari 
denied, Plicklnger v. Cbm., 71 S. 
Ci 83, 840 U.S. 843, 95 L.Bd. 013— 
Commonwealth v. Dougherty, 40 
A2d 902, 166 PaSuper. 620. 

B.I.—^In re. Opinion to the Governor; 
70 A2d 817, 7.6 R.I. 366—Morrison 
V. Lamarre* 66 A.2d 217, 76 R.I. 


176—In re Opinion to the Govern¬ 
or, 63 A2d 724, 75 R-L 64—New¬ 
man V. Mayor of City of .Newport, 
67 A2d 178, 78 R.I. 885—in re 
Opinion to the Governor, 6 A2d 
147, 62 R.I. 316, 123 AL.R. 23^ 
Amitrano v. Barbaro, 1 A2d 109— 
State v. DomanskL 190 A 854— 
Creditors* Service Corporation v. 
Cummings, 190 A 2, 67 R.I. 291— 
Gorham v. Robinson, 186. A 832— 
State V. Smith, 184 A 494, 66 B.I. 
168 — Praia Undertaking Co. v. 
State Board , of Embalming & Fu¬ 
neral Directing, 182 A 808, 55 R.L 
464, 104 AD.R. 389—Narragansett 
Electric Lighting Co. v. Sabre, 146 
A 777. 50 R.L 288, 66 AL.R. 1663, 
reargument denied 147 • A 668, 66 
AL.R. 1663—City of Providence v. 
Stephens, 183 A 614, 47 RI. 887 
—Fritz V. Presbrey, 116 A 419, 44 

R. L 207. 

S.C.—Bolt V. Cobb, 82 S.B.2d 789, 226 

S. C. 408—State ex rel. Roddey v. 

Byrnes, 66 S.m2d 88, 219 S.C. 486 
—Owens V. Smith, 68 S.E.2d 332, 
216 S.C. 882—Powell v. Thomas, 52 
S.B.2d 782, 214 S.C. 370—Byrd v. 
Lawrimore, 47 S.E.2d 728, 212 S. 
C. 281—Cothran v. Mallory, 45 S. 
E.2d 599, 211 S.a 887—Moseley v. 
Welch, 39 S.E.2d 183, 209 S.U 19— 
Corpuji Juris Secnudum dted in 
State ex reL Edwards v. Query, 37 
S.E.2d 241, 252, 207 S.C. 500— 
O’Shields V. Caldwell, 36 S.E.2d 184, 
207 S.C. 194—Ward v. Cobb, 28 S. 
E.2d 850, 204 S.C. 275—Doran v. 
Robertson, 27 S.E.2d 714, 203 S.C. 
484—Trustees of Wofford College 
V. City of Spartanburg, 23 S.E.2d 
9. 201 S.C. 888-^Pickelsimer v. 

Pratt, 17 S.E.2d 624, 198 S.C. 225 
—Crouch V. Benet, 17 S.E.2d 320, 
198 S.C. 185—State v. Standard Oil 
Co. of New Jersey, 10 S.B.2d 778, 
195 S.C. 267—Gentry v. Taylor, 6 
S.B.2d 857, 192 S.C. 145—Conner 
V. Charleston High School Dlst, 4 
S.E.2d 431, 191 S.a 412—Cheetea> 
field County v. StaAe Highway De¬ 
partment of South Oarolinay 3 S. 
H.2d 686, 191 S.C. 19—Thomas v. 
Macklen, 195 S.E. 639, 186 S.C. 290 
—State V. Ross, 194 S.m 489, 186 S. 
C. 472—Plowden v. Beattie, 198 S, 
E. 661. 185 S.C. 229—Federal Land 
Bank of Columbia v. Garrison, 193 
S.B. 808i 186 S.a 266, certiofari 
denied Jefferies v. Federal ^ Land 
Bank of Columbia, 68 S.Ct. 28, 302 
U.S. 708, 82 L.Ed. 647—State ex 
rel. Coleman v. Lewis; 186 S.E. 626, 
181 S.C. io—State v. Brown, 182 S. j 
E. 838, 178 S.C. 294, appeal dis- < 
missed Brown State of South 
Carolina, 66 S.Ct. 750, 298 U.S. 689, j 
80 L.Bd. 1372—Clarke v. South 
Carolina Public Service Authority, 
181 S.B. 481, 177 S.a 427—Craw¬ 
ford V. Johnson, 181 S.E. 47‘6, 177 
S.C. 899—Heslep v. State High¬ 
way Department of South Carolina, 
171 S.E. 913, i71 S.C. 186—State v. 
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Hicklln, 167 S.m 674, 168 S.C. 440. 
affirmed Hicklln v. Coney, 64 S.Ct 
142, 290 U.S. 169, 78 L.Ed. 247— 
State V. Huntley, 166 S.B. 687, 167 
S.C. 476 — Gregg Dyeing Co. v. 
Query, 164 S.E. 688, 166 S.C. 117, 
affirmed 52 S.Ct 631, 286 U.S. 472. 
76 L.Bd. 1232, 84 AL.R. 831— 

Wingfield V. South Carolina Tax 
Commission, 144 S.E. 846, 147 S.C. 
116—^Means v. State Highway De¬ 
partment of South Carolina, 143 S. 
m 860, 146 S.C. 19—MoCoU v. 
Marlboro Graded School Dist. No. 
10. 141 S.B. 266. 148 S.C. 120— 
Rutledge v. Greater Greenville 
Sewer Diet, 187 S.E. 697, 139 S. 
C. 188—^McKIever v. City of Sum¬ 
ter, 185 S.B. 60, 137 S.C. 266—Spar¬ 
tanburg County V. Miller, 132 S.B. 
673, 136 S.C. 348—People’s Bank 
of Rock Bail V. People’s Bank of 
Anderson, 116 S.E. 786, 122 S.O. 
476—Santee Mills v. Query, 116 S. 
E. 202, 122 S.C. 168—‘Massey v. 
Glenn, 90 S.E. 821, 106 S.<!:;. 63— 
City of Columbia v. Smith, 89 S.B. 
1028, 105 S.C. 848. 

S.D.-T-Schmltt V. Nord, 27 N.W.2d 
910, 71 S.D. 576, appeal dismissed 
Schmitt V. Wilder. 68 S.Ct 1018, 
834 U.S. 809, 92 L.Ed. 1741—State 
vJ Black Hills Transp. Co'., 20 N, 
W.2d 688, 71 S.D. 28—State ex reL 
Jensen v. Kelly, 274 N.W. 819, 65 
S.D. 345—Mundell T. Graph, 256 
N.W. 121. 62 S.D. 681—Flannery 

V. Welsh, 261 N.W. 216. 61 S.D. 
666—State ex rel. Botkin v. Welsh, 
261 N.W. 189, 61 S.D. 693—State v. 
Reininger, 239 N.W. 849, 69 S.D. 
386—Warren v. Brown, 234 N.W. 
38, 67 S.D. 628—First Nat Bank v. 
Halstead. 229 N.W. 294, 56 S.b. 422 
—In re Opinion of the Judges, 204 
N.W. 906, 48 S.D. 875—State v. 
Hoven, 195 N.W. 888, 47 S,D. 50— 
State V. Reeves, 184 N.W. 993, 44 
S.D. 668. 

Tenn.—^Bank of Conunerce & Trust 
Co. V. Senter, 260 S.W. 144, 149 
Tenn. 569. 

Tex.—Trapp v. Shell Oil Co., 198 S. 

W. 2d 424, 146 Tex. 323—State v. 
Hogg, 72 S.W.2d 593, 123 TdX 668. 

Sid Westhelmer Co. v. Finer, 
Com.App., 263 S.W. 678. 

Watts V. Mann, 187 S.W.2d 917, 
Civ.App., error refused—^Rogers v. 
Jones, CivApp., 64 S.W.2d 1119, ap¬ 
peal dismissed 73 S.W.2d 92, 123 
Tex. 409, answer conformed to 
Guardian Trust Co. V. Turner, Civ. 
App., 78 S.W.2d 1047—Rabel v. 
Orive, Civ.App., 64 S.W.2d 1118, ap¬ 
peal dismissed Orive v. Rabel, 78 
S.W.2d 92, 128 Tex. 410, answer 
conformed to Guardian Trust‘Co. 
Turner, Clv.App.,'73 S.W.2d 1047— 
Rabel v. Cowen, Civ,App.,. 64 S. 
W.2d 1118, appeal disxhissed Cow¬ 
en V. Rabel, 73 S.W.2d 92, 123 Tex. 
410, answer conformed to Guard¬ 
ian Trust Co. V. Turner, Civ.App., 
78 S.W.2d 1047—Jefferson Stand- 
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ard Life Ins. Co. ▼. Adrean, Ciy. 
App., 64 S.W.2d 1118, appeal dis¬ 
missed Adrean y. Jefferson Stand¬ 
ard Life Ina Co., 78 S.W.2d 92, 123 
Tex. 410, answer conformed to 
Guardian Trust Co. v. Turner, Civ. 
App., 78 S.W.2d 1047—Dallas Joint 
Stock Land Bank v. Sutherland, 
Civ.App., 64 S.W.2d 1117, vacated 
on other grounds Sutherland v. 
Dallas Joint Stoc^ Land Bank, 73 
S.W.2d 64, 124 Tex. 114—Christian 
V. Jones, CivA.pp.. 64 S.W.2d 1117, 
appeal dismissed 73 S.W.2d 92, 128 
Tex. 409, answer conformed to. Civ. 
App., Guardian Trust Co. v. Turn¬ 
er, 73 S.W.2d 1047—Carr v. Bald¬ 
win,. Civ.App., 64 S.W.2d 1116— 
Martindale Mortg. Co. v. Nichols, 
Civ.App., 63 S.W.2d 1118—^Murphy 
V. Phillips, Clv.App., 63 S.W.2d 
404, appeal dismissed 73 S.W.2d 92, 
123 Tex. 409, answer conformed to 
Guardian Trust Co. v. Turner, Civ. 
App., 78 S.W.2d 1047—^Burgess vl 
American Rio Grande Land & Ir¬ 
rigation Co., ‘Civ.App., 296 S.W. 649 
—^Ferguson v. Barnes, Civ.App., 274 
S.W. 277—^Davis v. White, Civ.App.. 
260 S.W. 138—s-Ball v. Merriman, 
Civ.App., 245 S.W. 1012, reversed on 
other grounds State v. Ball, 296 
S.W. 1086. 116 Tex. 627—Hamilton 
V. Davis. Civ.App., 217 S.W. 431, 
error refused. 

Utah.—State Board of Education v. 
Commission of Finance, 247 F.2d 
436—^Newcomb v. Ogden City Pub¬ 
lic School Teachers’ Retirement 
Commission, 243 P.2<i 941—Wicks v. 
Salt Lake City. 208 P. 638, 60 Utah 
266—^Board of Medical Dxaminers 
of Utah V. Blair. 196 P. 221, 67 Utah 
616—Summit County v. Rich Coun¬ 
ty, 196 P. 639, 67 Utah 663—State 
V. Barker, 167 P. 262, 50 Utah 180 
—Rio Grande Lumber Co. t. Darke, 
167 P. 241, 60 Utah 114, L.R.A. 
1918A 1193. 

Va.—^Dunston v. City of Norfolk, 16 
S.E.2d 86, 177 Va. 689—Reynolds 
V. Milk Commiission of Virglnisi, 
179 S.B. 607, 168 Va. 957—Tobacco 
Growers Co-op. Ajss’n v. Danville 
Warehouse Co., 132 S.E. 482, 144 Vcu 
466—^Anthony v. Commonwealth, 
128 S.B, 683, 142 Va. 677—Common¬ 
wealth V. Staunton Mut. Telephone 
Co., 114 S.H. 600, 134 Va. 291— 
City of Richmond v. Pace, 103 S.E. 
647, 127 Va. 274—Sherry v. Lump¬ 
kin, 102 S.B. 668,. 127 Va. 116— 
City of Roanoke v. Elliott, 96 .S.E. 
819, 123 Va. 398. 

Wash,—Bauer v. State, 110 P.2d 164, 
7 Wash.2d 476—States ex rel. Norths 
em Pac. Ry. Co. v. Henheford, 99 
P.2d 616, 8 Wash.2d 48—State ex 
rel. Department of Finance, Bud¬ 
get and Business of Thurston 
County, 92 P.2d 284, 199 Wash. 898 
—Shea y. Olson, 63^ P.2d 615, 186 
Wash. 148, 111 A.L.R. 998, opinion 
adhered to 69 P.2d 1183, 186 Wash. 
700, 111 A.L.IL 1011—State ex 


rel. Scofield v. Basterday, 46 P.2d 
1052, 182 Wash. 209—In re Peterw 
son’s Estate. 46 P.2d 46. 182 Wash, 
29-^has. Uhden, Inc. vl Greenough, 
43 P.2d 988, 181 Wash. 412, 98 A. 
L.R» 1181—Robb V. City of Tacoma, 
28 P.2d 327, 175 Wash. 680, 91 A.L. 
Rl 1010—State ex rel. -Pischue v.’ 
Olson, 21 P.2d 616, 173 Wash. 60— 
Record Pub. Co. v. Monson, 213 P. 
13, 123 Wash.’ 669, modified on 
other grounds 215 P. 71—Nipges v. 
Thornton, 206 P. 17, 119 Wash. 464 
—^Parrott & Co. v. Benson, 194 P. 
986. 114 Wash. 117—Holzman v. 
City of Spokane, 167 P. 1086, 91 
Wash. 418—^Litchman v. Shannon, 
165 P. 788, 90 Wash. 186. 

WiVa.—State v, England, 103 S.B. 
400, 86 W.Va: 508. 

Wis.—A B C Auto Sales V. Marcus, 
38 N.W.2d 708, 265 Wis. 326—Unit¬ 
ed Gas, Coke & Chemical Workers 
of America, Local 18, C.I.O. v. Wis- 
■ consin .. Employment Relations 
Board, 88 N.W.2d 692. 265 Wis. 164 
—School Dist. No. 3 of Town of 
• Adams v. Callahan, 297 N.W. 407, 
237 Wis. 660, -186 - A.L.R. 1081— 
School Dist. No. 3 of Town of Ad¬ 
ams V. Callahan, 297 N.W. 407. 237 
Wis. 600, 135 -A.L.R. 1081—State 
ex rel. Attorney General v. Wiscon¬ 
sin Constructors, 268 N.W. .238, 222 
Wis. 279—^Appeal of Van Dyke, 269 
N.W. 700. 217 Wis, .628, -98 A.LR. 
1332 —Tdyne v. City of Racine, 269 
N.W. 437, 217 Wis. 550—Doering 
V. Swoboda, 253 N.W. 667, 214 Wis. 
481—In re Breidenbach, 262 N.W. 
see, 214 Wis. 64—State v. Kohler, 
228 NW. 896, 200 Wis. 618, 69 A. 

, L.R. 348—Pauly v. Keehler, 186 
N.W. 664. 175 Wis. 428—State v. 
Outagamie County Board. 185 N.W. 
184, 176 Wis. 263. 

Wyo.—State v. Johnson County High 
School. 6 P.2d 266, 48 Wyo. 494— 
Zahcanelli v. Central Coal & Coke 
Co.. 178 P. 981i 25 Wyo. 611. 
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Beason for rxUe 

(1) Where repugnancy between 
law and constitution is not estab¬ 
lished beyond reasonable doubt, 
court usurps legislative functions if 
it presumes to adjudge law void. 

D.C.—National Maritime Union of 

America v. Herzog, D.C., 78 P.Supp. 
146, affirmed 68 S.Ct. 1629, 884 U.S. 
864, 92 L.Ed. 1776. 

(2) Encroachment bn* legislature 
generally see infra §§ 161-156. 

Other expremlotis of role 

(1) "A statute will hot be held 
unconstitutional unless its contra¬ 
vention of constitutional guaranties 
is so clear, plain; and palpable as to 
leave no reasonable doubt on the 
subject.” 

Iowa.—^Priest v. Whitney Loan & 
Trust Co., 261 N.W. 374, 877, 219 
Iowa 1281—State v.-Manning, 269 
N.W. 218, 216, 220 Iowa 625—Lof-, 
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tus V. Department of Agriculture 
of Iowa, 232 N.W. 412, 416, 211 
Iowa 666, appeal dismissed 51 S. 
Ct 647, 283 U.S. 809. 75 L.Bd. 1427 
—City of Des Moines v. Manhattan 
Oil Co., 184 N.W. 823, 832, 193 
Iowa 1096, 28 A.L.R. 1322. 

N.J:—state V. Murzda, 183 A. 305, 
307, 116 N.J.Law 219. 

Stephens v. Bongart, 189 A. 131, 
133, 16 N.J.M1SC. 80. 

Pa.—Commonwealth v. Liveright, 161 
A. 697, 703, 308 Pa. 86. 

S.C.—State ex rel. Coleman v. Lewis,' 
186 S.E. 626. 628, 181 S.C 10. 
S.D.—Mundell v. Graph. 266 N.W. 
121, 123, 62 S.D. 631— Flannery v. 
Welsh, 261 N.W. 216, 61 S.D. Gee- 
State ex rel. Botkin v. Welsh, 251 
N.W. 189, 194, 61 S.D. 693. 

(2) The court should not declare 
a duly enacted statute to be inoper¬ 
ative as, being in conflict with or¬ 
ganic law, xmless it clearly appears, 
beyond all reasonable doubt, that un¬ 
der any ratlonaa view it is in posi¬ 
tive. conflict with constitutional law. 
Pla.—City pf Hernando v. Robertson, 
125 So. 529, 97 Fla. 1083—State ex 
rel. Davis v. Rose, 122 So. 225, 97 
Pla. 710—State v. Johns, 109 So. 
228, 92 Fla. 187. 

Sanctloa of legislative anff executive 
branches 

■ The unconstitutionality of an act 
must appear beyond reasonable doubt 
before court will be, justified In strik¬ 
ing it down after it has come to 
court with sanction of both legis¬ 
lative and executive branches of 
state government. 

Miss.—^Burge v. Board of Supervisors 
of Pearl River County, 67 So.2d 718, 
213 Miss. 762. 

Belief of reasonable people 
An act must prevail unless the 
thing authorized is so demonstrably 
wrong that reasonable people would 
not believe that such was the legis¬ 
lative intent. 

Ark.—Kerr v; East Central Arkansas 
Regional Authority, 187 S.W.2d 189, 
208 Ark. 626. 

Oriznizial statute 

N.M.—State v..' hfcKlnley, 202 P.2d 
964, 53 N:m. 106. 

Statute veilatiug to Initiative petl- 
tious 

Mass.;—^Morrissey v. State Ballot 
Law Commission, 43 N.E.2d 885, 
812 Mass. 121. 

Statutes cbuoerniug admlnistmtlva 
or govexunieutal policy will not be 
declared invalid unless unconstitu¬ 
tionality. appeara beyond a reason¬ 
able doubt. 

Ala.—Board of Education, of Jeffer¬ 
son County V. State ex rel. Carmi- 
ch^X 187' So. 414, 237 Ala. .434. 

<<3Sea8oiiabla doubt” sot as is crim. 
Inal oases 

**Reasonable .doubt** within sucb 
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rational,®^*® substantial,®^*^® qt serious®^*^® | doubt,®^-®® or beyond question,®'^-2® or in such a 


rule should not he griven same mean- 
ing* as in criminal cases. 

W.Va.—Cole v. Pend Fork OH & Gas 
Co., 85 S.E.2d 26, 127 W.Va. 762. 
160 A^IiJEL 970, certiorari denied 
66 S.Ct, 147. 326 U.S. 765. 90 L.Ed. 
461. 

67.6 U.S.—^In re Community Power 
& liight Co., D.C.N.Y.. 33 F.Supp. 
901. 

Me,—State v, F. H, Vahlsing, Inc., 88 
A-2d 144, 147 Me. 417. 

e7JL0 Kan.—Hunt v. Eddy, 90 P.2d 
747, 160 Kan, 1. 

67.16 U.S.—XT. S. V. Evans, D.C.Or., 
69 F.Supp. 676. 

Mich.—Gratiot County v. Federsplel, 
20 N.W.2d 131, 312 Mich. 128. 

67jS 0 U.S.—Harlow v. Ryland, D.C. 
Ark., 73 F.Supp. 488, affirmed, C.A.. 
172 F.2d 784. 

U. S. V. Atlantic Commission Co., 
D.C.N.C.. 45 F.Supp. 187—Frank- 
Un Life Ins. Co. v. U. S.. Ct.Cl.. 87 
F.Supp. 155, certiorari denied 61 S. 
Ct. 1096, 313 U.S. 6^0. 85 L.Ed. 1537 
—Oerpris Juris atieted in Paranxino 
Lumber Co. v. Marshall, D.C.Wash., 
27 F.Supp. 823, 825, affirmed 60 S. 
Ct 600, 309 U.S. 870, 84 L.Ed. 814. 
Ark.—Sewer Improvement Dist. No. 
1 of Wynne v. Delinquent Lands, 
68 S.W.2d 80, 188 Ark. 738. 

Colo,—^BUggins v. ‘Slnnook, 266 P.2d 

1112 . 

Del.—^Klein v. National Pressure 
Cooker Co., 64 A2d 629, 31 DeLCh. 
459. 

D.C.—^National Maritime Union of 
America v. Herzog, D.C., 78 F.Supp. 
146, affirmed 68 S.Ct 1529, 334 U. 
S. 864, 92 L.Bd. 1776. 

Iowa.—Hiatt v. Souoek, 36 N.W.2d 
432, 240 Iowa 300—^Burlington & 
Summit Apartments v. Manolato, 7 
N.W.2d 26, 283 Iowa 16, 144 A.L. 
R. 251. 

Ky, —Commonwealth v. Scott 221 S. 

W.2d 64, 310 :B^. 637. 

Mo.—State ex reL and to Use of 
Hughes V. Southwestern Bell Tele¬ 
phone Co., 179 S.W.2d 77, 362 Mo. 
716—^Barker v. St. Louis County, 
104 S.W.2d 371, 840 Mo. 986. 

N.J.—Application of Palmer Oo., 61 
A.2d 922. 

Pa.—^in re Investigation by Dauphin 
County Grand Jury, September, 
1938, 2 A.2d 804, 332 Pa. 842— 
Tranter v. Allegheny County Au¬ 
thority, 173 A. 289, 916 Pa. 65. 

Commonwealth v. Perkins, 41 
Pa.Dist & Co. 55, 50 Dauph.Co. 18, 
affirmed 21 A2d 45, 342 Pa. 529, 
affirmed Perkins v. Commonwealth 
of Pennsylvania, 62 S.Ct 484, 814 
U.S. 686, 86 L.Ed. 473—In re 

Stone’s Estate, 35 Pa.Dlst & Oo. 
616. 

American Stores Co. v. Board- 
man, Com.Pl., 46 Dauph.Co. 334, af¬ 


firmed 6 A.2d 826, 836 Pa. 86— 
Frackville Sewerage Co. v. Jones, 
Com.PL, 31 Mun.L.R. 76, 6 Sch.Reg. 
868 . 

S.C.—^Hay v. Leonard, 46 S.EL2d 658, 
212 S.C. 81. 

Utah.—^Norville v. State Tax Com¬ 
mission, 97 P.2d 937, 98 Utah 170, 
126 A.L.R. 1318. 

W.Va.—Charleston Transit Co. v. 
Condry, 86 S.E.2d 891—^Tweel v. 
West Virginia Racing Commission, 
76 S.E.2d 874, appeal dismissed 74 
S.Ct. 123, 346 U.S. 869, 98 L.Ed. 
379. 
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’*Douht is not enough.** 

U.S.—Sanche v. Bacardi Corp. of 
America, C.C.A.Puerto Rico, 109 F. 
2d 57, 66, reversed on other 

grounds Bacardi Corp. of America 
V. Domenech, 61 S.Ct. 219, 311 U. 
S. 150, 85 L.Ed. 98. 

"To doubt the constitutionality of 
the act Is to uphold Its validity.** 
Miss,—Ivy V. Robertson, 70 So. 2d 
862, 865. 

Mere doubt does not afford suffi¬ 
cient reason for a judicial declara¬ 
tion of invalidity. 

Cal.—^Lockheed Aircraft Corp. v. Su¬ 
perior Court of lios Angeles Coun¬ 
ty. 171 P.2d 21, 28 Cal.2d 481. 166 
A.L.R. 701. 

ZnvaUdlty musi appear 
<1) Beyond all doubt 
U.S.—^Paramino Lumber Co. ▼. Mar¬ 
shall, D.C.Wash., 27 F.Supp. 823, 
affirmed 60 S.Ct 600, 309 U.S. 370, 
84 L.Ed. 814—^Bessemer Inv. Co. v. 
City of Chester, D.C.Pa., 22 F. 
Supp. 311. 

U. S. V. McCullagh, D.CKan., 221 
F. 288. 

Pa.—Kelley v. Baldwin, 179 A. 786, 
319 Pa. 63—^Penn Anthracite Min¬ 
ing Co. V. Anthracite Miners of 
Pennsylvania, 178 A. 291, 818 Pa 
401—Collins V. Lewis, 120 A 389, 
276 Pa 485—Commonwealth v, 
Grossman, 93 A 781, 248 Pa 11. 
Heller v. Heller, 28 PaDist 457. 
Tex.—^Marrs r. Mumme, Civ.App., 25 
S,W.2d 216, error denied Mumme, 
V. Marrs, 40 S.W.2d 31, 120 Tex. 
388. 

(2) Free from all doubt 

Ga—De Berry v. City of La Grange, 

8 S.E.2d 146. 62 GaApp. 74. 

(3) Practically free from doubt 
Iowa—^Decker v., American Univer¬ 
sity. 20 N.W.2d 466, 236 Iowa 896 
—^Maddy V. City Council of City of 
Ottumwa^ 286 N.W. 208, 226 Iowa 
941. 

Va-^reen v. County Board of Ar¬ 
lington County, 68 S.E.2d 516, 193 
Va 284. 

(4) Practically free from real 
doubt 
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Iowa—State v. Darling, 246 N.W. 

890, 216 Iowa 663, 88 AL.R. 218. 
K.Y.—W. H. EL Chamberlin, Inc., v. 
Andrews, 286 N.Y.S. 242, 169 Misc. 
124, affirmed in part and reversed 
in part on other grounds 2 N.E.2d 
22, 271 N.Y. 1, affirmed 67 S.Ct 
122. 290 U.S. 616, 81 L.Ed. 880, re¬ 
hearing denied 67 S.Ct 926, 301 U. 
S. 714, 81 L.Ed. 1866—Bowen v, 
City of Schenectady, 240 N.Y.S. 
784, 136 Misc. 807, affirmed 246 N. 
Y.S. 913, 231 App.Div. 779. 

12 C.J. p.798 note 44. 

(6) Free from reasonable doubt 
U.S.— King&a & Co. v. Smith, D.C. 
Ind., 12 F.Supp. 829, appeal dis¬ 
missed, C.C.A, Smith v. Klngan & 
Co., 80 P.2d 1020. 

Mich.—^Bowerman V. Sheehan, 219 N. 
.W. 69, 242 Mich. 95, 61 AL.R. 359. 

(6) Free from permissible doubt. 
N.J.—State V. W. U. Tel. Co., 80 A 
2d 342, 18 N.J.Super. 172. . 
Question more than fairly debatable 
Question of unconstitutionality of 
an act must be more than fairly de¬ 
batable before court may strike it 
down. 

Ala.—^Kendrick v. Boyd, 61 So.2d 
694, 255 AJa. 53, conformed to 51 
So.2d 697, 85 Ala.App. 592, certio¬ 
rari denied 51 So.2d 701, 255 Ala. 
422. 

undoubted want of x^wer in legisla* 
latore 

A statute cannot be overthrown by 
the courts as unauthorized unless the 
want of power in the legislature to 
pass the stattrte is undoubted. 

W.Va.—^Harbert v. Harrison County 
Court, 39 S.B.2d 177, 129 W.Va. 
54. 

Permissible doubt as to oonsUtatioiL. 
al limitation 

No statute shall be declared void 
if its unconstitutionality is doubtful 
or if there be permissible doubt as to 
existence of constitutional limitation 
invoked against validity thereof. 

N.J.—^Wilentz v. Hendrickson, 88 A 
2d 199, 136 N.J.Bq. 244. 

Abstention from action 
However, the principle that every 
one called on to act where, in his 
opinion, one of the proposed actions 
will be of doubtful constitutional¬ 
ity, is bound bn the doubt alone to 
abstain from acting, applies to the 
supreme court 

Tex,—Walker v. Baker, 196 S.W.2d 
^24, 146 Tex. ,121. 

BegulatiotiB of State Board of Den¬ 
tistry 

Mich.—^Toole v. Michigan State Board 
of Dentistry. 11 N.W.2d 229. 306 
Mieh. 627. 

67^ Hawaii.—BishCp y. Mahiko, 35 
BCawali 608. 
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manner as to leave no hesitation in die mind of the ice Commissioii®'^*^^ invalid. 
court.®7.80 The conflict between a statute and the 

constitution should be serious before the statute is The court should not declare a statute unconsti- 

declared unconstitutional.^7,35 Likewise, the clear- tutional unless it is satisfied that the statute con¬ 
est demonstration of arbitrariness is required to flicts with some provision of the federal or state 

justify a court in striking down a proclamation of constitution,®7.60 or unless it is plainly,®® clear- 

the president®7*^® or a regulation of the Civil Serv- ly,68.6 or obviously inconsistent with the constitu- 


<7.30 Pa.—^Tranter v. Alleahetty 

County Authority, 178 A. 289, 816 
Pa. 65. 

Commonwealth v. Perkins, 41 Pa. 
Dist & Ca 56, 50 Dauph.Co. 18 
affirmed 21 A.2d 45, 842 Pa. 529, 
affirmed Perkins v. Commonwealth 
of Pennsylvania, 62 S.Ct 484, 314 
TJ.S. 586, 86 Ii.3eCd. 473—In re 

Stoners Estate, 85 Pa.Dist. & Co. 
615. 

American Stores Co. v. Board- 
man, Com.Pl., 46 Dauph.Co. 884, af¬ 
firmed 6 A.2d 826, 886 Pa. 36— 
Frackville Seweragre Co. v. Jones, 
Com.Pl., 81 Mun.L(.R. 76, 6 Sch. 
Heg. 368. 

67.85 0€u—Cade v. Btate, 60 S.E.2d 
763, 207 Ga. 135. 

•7.40 U.S.—-Beal v. U. S., C.A.Ky., 
182 F.2d 565, certiorari denied 71 
S.Ct 81, 840 U.S. 852, 95 L..Ed. 625. 

67A5 U.S.—^Beal V. U. S., supra. 

•7.60 Minn.—^Hassler v. Bnsrhery, 
48 N.W.2d 848, 288 Minn. 487— 
Payton Co. v. Carpet, Linoleum 
and Resilient Floor Decorators* 
Union, Local No. 696, A.F.L., 89 N. 
W.2d 183, 229 Minn. 87, appeal de¬ 
nied Carpet, Linoleum and Resili¬ 
ent Floor Decorators* Union, Local 
No. 696, AFL, v. Dayton Co., 70 S. 
Ct. 570, 839 U.S. 906, 94 L.Ed. 1384. 

•8L U.S.—^Hidalgro and Cameron 
Counties Water Control and Im¬ 
provement Dist. No. 9 V. American 
Rio Grande Land 8t Irrigratlon Co., 
C.CXA.Tex., 103 F.2d 609, certiorari 
denied American Rio Grande Land 
& Irrl^ratlon Co. v. Hidalgro & Cam¬ 
eron County Water Control & Im¬ 
provement Dist. No. 9, 60 S.Ct 88, 
808 U.S. 676, 84 L.Bd. 481. 

Cal.—^People v. Kahn, 60 P.2d 596, 19 
Cai.App.2d Supp. 758. 

ITa.—Stewart v. City of De Land, 
158 So. 800, 177 Fla. 705—Howarth 
V. City of De Land, 168 So. 294, 117 
Fla. 692—Williams v. Dormany, 
126 So. 117, 99 Fla. 496. 

Ga.—Estes v. Jones, 48 S.E.2d 99, 
208 Ga. 686—^McCollum v. Bass, 40 
S.B.2d 650. 201 Ga. 637. 

1qw€u—C raven v. Bieriingr. 269 N.W. 
80L 222 Iowa -618—Waugh v. 

Shlrer, 249 N.W. 246, 216 Iowa 468. 

Ma—In re Opinion of Justices, 42 A. 
2d 47, 141 Me. 442. 

Md.—Shipley v. State, 98 A. 2d 67, 
201 Md. 96—Cromwell v. Jankson, 
52 A2d 79. 188 Md. Sr-McGlaugh- 
lin V. Warfield, 28 A.2d 12, 180 Md. 
75. 


Mass.—Attorney General v. Brissen- 
den, 171 N.B. 82. 271 Mass. 172. 

Mich.—Attorney General ex rel. Con¬ 
nolly V. Reading, 266 N.W. 432, 
268 Mich. 224. 

Mont—^Rosebud County v. Flinn, 98 
P.2d 880, 109 Mont 537. 

Neb.—State ex rel. State Ry. Com¬ 
mission V. Ramsey, 37 N.W.2d 602, 
161 Neb. 333. 

N.J.—Ott V. Braddock, 197 A. 271, 
119 N.J.Law 607. 

N.Y.—^People v. Ryan, 248 N.Y.S. 
644, 230 App.Div. 262. 

Abbye Employment Agency v. 
Robinson. 2 N.Y.S.2d 947, 166 Misa 
820—People ex rel. Tipaldo v. 
Morehead, 282 N.Y.S. 676. 156 

Mlsa 522, reversed on other 
grounds 200 N.B. 799. 270 N.Y. 233, 
affirmed Morehead v. People of 
State of New York ex reL Tipaldo, 
66 S.Ct 918, 298 U.S. 687, 80 L.Bd. 
1347, 103 ALuR. 1445, rehearing de¬ 
nied 57 S.Ct 4, 299 U.S. 619, 81 
L.Ed. 456. 

OkL—Dobbs v. Board of County 
Com*rs of Oklahoma County, 257 P. 
2d 802, 208 Okl, 514—City of Ard¬ 
more V. Excise Bd. of Carter Coun¬ 
ty, 197 P.2d 961, 200 Okl. 516—City 
of McAlester v. Jones, 72 P.2d 371, 
181 Okl. 77—^Excise Board of Ste¬ 
phens Cotinty V. Chicago, R. I. & 
P. Ry. Co., 84 P.2d 268. U8 Okl. 
623. 

Or.—Foeller v. Housing Authority of 
Portland, 266 P.2d 752, 198 Or. 205 
—Evert V. Oregon & Western Colo¬ 
nization Co., 261 P. 443, 128 Or. 
225. 

Pa.—Penn Anthracite Mining Co. v. 
Anthracite Miners of Pennsylvania, 
178 A 291, 818 Pa. 401. 

Rockledge Borough's Annexation, 
8 PaJDist. & Co. 19. 

Tex.—Camp v. Gulf Production Co., 
61 S.W.2d 773, 122 Tex. 383. 

Va.—Weber City Sanitation Commis¬ 
sion v. Craft 87 S.B.2d 168—City 
of Newport News v. Elizabeth 
City County, 66 S.B.2d 66, 189 Va. 
825—^Bourne v. Board of Sup*rs of 
Henrico County, 172 S.E. 245, 161 
Va. 678—Godwin v. Board of 
Sup*rs. of Nansemond County, 171 
S.R 621, 161 Va. 494. 

W.Va.—State ex reL Board of Gov¬ 
ernors of W. Va. University v. 
Sims, 69 S.B.2d 706, 184 W.Va. 428. 

Wyo.^nState v. Johnson County High 
School, 6 P.2d 255, 48 Wyo. 494. 

12 C.J. p 797 note 36. 
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Citing oozLstitatloiial provlsian 
Act will not be declared unconsti¬ 
tutional unless some provision In the 
constitution can be cited which clear¬ 
ly shows that the act is Invalid. 
Tex.—State ex rel. Rector v. McClel¬ 
land, 224 S.W.2d 706, 148 Tex. 372 
—^Duncan v. Gabler, 216 S.W.2d 
166, 147 Tex. 229. 

Ambiguous grant of power 
Where the meaning of the applica¬ 
ble constitutional provision is am¬ 
biguous and doubtful, the legisla¬ 
ture's construction of its own pow¬ 
ers will be upheld unless the error 
is plain. 

N.Y.—Oswego & S. R. Co. v. State, 
124 N.B. 8, 228 N.Y. 351. 

68,5 Ark.—^Longstreth v. Cook, 220 
S.W.2d 438, 215 Ark. 72—Fugett v. 
State, 188 S.W.2d 641, 208 Ark. 979. 
Cal.—^People v. Keith Ry. Equipment 
Co., 161 P.2d 244, 70 Cal.App.2d 
339. 

Pla.—Warren v. Pope, 64 So.2d 664. 
Ga.—Cartersville Candlewlck v, 

Huiet, 50 S.E.2d *647, 204 Ga. 609. 
Idaho.—^Boughton v. Price, 215 P.2d 
286, 70 Idaho 243. 

Kan.—Petition of Ci'ty of Sallna, 220 
P.2d 147, 169 Kan. 679—Miller v. 
Jackson, 199 P.2d 613, 166 Kan. 141. 
Ky.—^Manning v. Sims, 213 S.W.2d 
577, 308 Ky. 587. 5 AL.R.2d 1164— 
Hatcher v. Meredith. 173 S.W.2d 
665, 296 Ky. 194—Johnson v. Com¬ 
monwealth ex reL .Meredith, 165 S. 
W.2d 820, 291 Ky. 829—Talbott v. 
Thomas, 161 S;W.2d 1, 286 Ky. 786. 
La.—Jones v. State .Bd. of Ed., 53 So. 
2d 792, 219 La. 630. 

Md.—^Robey v. Broersma, 29 A2d 
827, 181 Md. 325, 146 AL.R. 687. 
Minn.—George Benz Sons. Inc., v. 
Ericson. 34 N.W.2d 726, 227 Minn. 
1 . 

Mo.—^Xiickey v. Board of Ed. of City 
of St Louis, 266 S.W.2d 775, 863 
Mo. 1039. 

Mont—State ex rel. Siegfried v. Car¬ 
bon County, 92 P.2d SOI, 108 Mont 
610, 123 AL.R. 1456. 

Neb.—Clough v. North Central Gas 
Co., 84 N.W.2d 8^2, 160 Neb. 418. 
rehearing denied 86 N.W.2d 673, 
151 Neb. 75. 

N.M,—State v. Thompson, 260 P.2d 
8-70, 67 N.M. 469. 

N.Y.—Application of Little, 44 N.Y. 
S.2d 456, 

Ohio.—State v. Parker, 80 N.E.2d 490, 
150 Ohio St. 22. 

Okl.—^Dobbs V. Board of County 
Com*rs of Oklahoma County, 257 P. 
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donal provisions relied upon by the party to over- | throw the statute, or*9 palpably,T« manifestly,cer- 


2d 802, 208 OkL 514—City of Ajrd- 
more v. Excise Bd. of Carter 
County. 197 P.2d 081, 200 Okl. 616 
—State ex reL Oklafioma State 
Highway Commission y. Horn, 105 
P.2d 284. 187 Okl. 606—^Pawnee 
County iixeise Board v. Kum, 101 
P.2d 614, 187 OkL 110. 

Or.—Christian v. La Forge. 242 P.2d 
797, 194 Or. 460—Swift & Co. v. 
Peterson, 233 P.2d 216, 192 Or. 97. 
Pa.—City of Philadelphia, to XTse of 
State Paving & Const. Co. v. Watt, 
57 A.2d 691, 162 Pa.Super. 483. 
Tenn.—Holly v. City of Blizahethton. 

241 S.W.2d 1001. 193 Tenn. 46. 
Tex,—^Texas Nat. Guard Armory 
Board v. McCraw, 126 S.W.2d 627, 

^Sheppard, Civ.App., 209 
S.W.2d 388, error refused, 
irtah.—Snow v. Keddington, 195 P. 

2d 234. 113 Utah 826. 

Wash.—State v. Rasmussen, 128 P.2d 
318, 14 Wash.2d 397. 

■V^.Va.—La Pollette v. City of Fair¬ 
mont, 76 S.B.2d 572—State ex rel. 
Board of Gtovemors of W. Va. Uni¬ 
versity V. Sims, 69 S.B.2d 706, 134 
W.Va. 428—State v. Blevins, 48 S. 
B.2d 174, 131 W.Va. 360. 

ProvisioiL of state or federal Constl. 
tutioiL 

Idaho.—^Boughton v. Ptice, 216 P.2d 
286, 70 Idaho 243. 

Md.—State v. Clay, 85 A.2d 821, 182 
Md. 639. 

Utah.—^Thomas v. 'Baughters of Utah 
Pioneers, 197 P.2d 477, 114 Utah 
108, appeal denied 69 S.Ct. 739, 336 
U.S. 930, 93 Ii.Bd. 1090. 

IMW deemed to he for puhllo w^itoe 
Conn.—^Len-Lew Realty Co. v. Fal- 
sey, 107 A.2d 403, 141 Conn. 524. 
Oonstltatloiial Umitatloni 
Before a legislative enactment' will 
he declared unconstitutional, the 
constitutional limitatibn must he 
clear and imperative. 

K.J.—Wilentz v. Hendrickson, 83 A. 
2d 866, 133 K.J.Eq. 447, afELrmed 
38 A.2d 199, 136 N.J.Eq. 244. . 

Denial of le g islative power 
Before any legislative power ex¬ 
pressed in a statute can be held in¬ 
valid, it must appear that such pow¬ 
er is clearly denied by some constitu¬ 
tional provision. 

Ohio.—Berhammer v. Board of 
Com'rs of Medina County, Coni.Pl., 
S3 K.E.2d 400. 

TUX legiedatioaL 

Tex.—State v. Wyxme, 133 S.W.2d 
.961, 134. Tex. 455, appeal dismissed 
Wynne v. State of Texas, 60. S.Ct. 
980, 810 U.S. 610, 84 L.Ed: 1888, 
reheaMng denied 60 S.Ct. 1094, 310 
U.S. 659, 84 L.Ed. 1422. 

ConstitiitloiLal amendment 
A statute which is in furtherance 
of thb general purpose of 9 , consti¬ 


tutional amendment will not be held 
invalid imless in clear conflict with 
the express provisions of such 
amendment. 

Ohio.—State ex rel Be Torlo v. In¬ 
dustrial Commission of Ohio, 20 N. 
E.2d 248. 186 Ohio St. 214. 

69. U.S.—^Bu Pont v. Deputy, B.C. 

Del. 26 F.Supp. 778. 

Ark.—^McEachln v. Martin, 102 S.W. 

2d 864, 193 Ark. 787. 

Fla.—^Howarth v. City of Be Land, 
158 So. 294, 117 Fla. 692, followed 
in Stewart v. City of Be Land, 158 
So. 800, 117 Fla. 705. 

Ill—^Huhbard v. Bunne^ 115 N.H. 210, 
276 Ill. 598. 

Mont.—^Rosebud County v. Blinn, 98 
P.2d 330, 109 Mont. 537. 

K.J.—Boremus v. Board of Ed. of 
Borough of Hawthorne, 75 A.2d 
880, 6 K.J. 485, apx>eal dismissed 72 
S.Ct. 894, 342 U.S. 429, 96 L.Ed. 
476. 

TO- Ga.—Oartersville Candlewick v. 
Hulet, 60 S.B.2d 647, 204 Ga. <609— 
Estes V. Jones, 48 S.E.2d 99, 203 
Ga. 686—^McCollum v. Bcuss, 40 S.E. 
2d 650, 201 Ga. 537. 

Ill.—People ex rel. Schlaeger v. Jar- 
muth, 76 N.B.2d 867, 398 Ill 66— 
Bowers v. Glos, 179 N.B. 80, 346 
111. 623. 

Iowa.—^Decker v. American Univer¬ 
sity. 20 N.W.2d 466, 286 Iowa 895 
—^Keefner v. Porter, 293 N.W. 601, 
228 Iowa 844—Craven T. Bierring, 
269 K.W. 801, 222 Iowa 613— 

Waugh V. Shirer, 249 N.W. 246, 216 
Iowa 468. 

Mo.—Hell V. KaufEman, 189 S.W.2d 
276, 354 Mo. 271. 

Mont.—State v. Stark, 52 P.2d 890, 
100 Mont. 365—State ex rel City 
of Missoula v. Holmes, 47 P.2d 624, 
100 Mont. 266, 100 A.L.R 581. 

N.J.—Jersey City v. Martin, 19 A.2d 
40, 126 N.J.Law 863—Ott v. Brad- 
dock, 197 A. 271, 119 N.J.Law 607— 
State V. Gulda, 196 A. 711, 119 N.J. 
Law 464. 

State Board of Milk Control v. 
Newark Milk Co., 179 A. 116, 118 
N.J.Ba. 604. 

N.T.—Abbye Employment Agency v. 
Robinson, 2 N.7.S.2d 947, 166 Mlsc. 
320. 

Ohio.—PhUUps v. State, 4 Ohio N.P., 
N.S., 398, affirmed 82 N.B. 1064, 77 
Ohio St. 214. 

Okl.—^Adwon v- Oklahoma Retail Gro¬ 
cers Ass’n, 228 P.2d 876, 204 OkL 
199—City of Ardmore v. Excise 
Board of Carter County, 197 P.2<1 
961, 200 Okl. 616—Application of 
Richardson, 184* P.2d 642, 199 OkL 
406—City of McAlester v. Jones,' 72 
P.2d 871, 181 OkL 77—Excise Board 
of Stephens County v. Chicago, R. 
L & B. Ry. Co., 84 P.2d 268, 168 OkL 
528. 


Pa—Commonwealth v. PerWns, Com. 
PL, 50 Bauph.Co. 18, affirmed 21 A. 
2d 45, 842 Pa 529. 

S.C.—State ex rel. Brown v. Bates, 18 
S.B.2d 846, 198 S.C. 430. 

Va—^Morgan v. Commonwealthi 191 
S.B. 791, 168 Va 731, ill A.L.R 62.. 
12 C.J. p 797 note 87. 

Provision of state or fedei^al CoastU 
tution 

Wis.—^Davld Jeffrey Co. v. City of 
Milwaukee, 66 N.W.2d 362, 267 Wis, 
669. 

Due porocess; eaiiAl proteotloii 
A state statute may not be an¬ 
nulled as violative of the due process 
and eaual protection clauses of the 
14th Amendment unless it is pal¬ 
pably in excess of legislative power. 
U.S.—Jung V. City of Winona B.C. 
Minn., 71 F.Supp. 658. 

71 . Ga—Franklin v. Harper, 65 Si 
E.2d 221, 205 Ga 779, appeal dis¬ 
missed 70 S.Ct. 804, 839 U.S. 946,. 
94 L.Ed. 1861. 

Kan.—State v. Morton, 148 P.2d 760„ 
158 Kan. 503. 

La—Schwegrmann Bros. v. Louisiana 
Board of Alcoholic Beverage Con¬ 
trol, 48 So.2d 248, 216 La 148, 14 A. 
L.R.2d. 680—State ex rel. Kemp v.. 
City of Baton Rouge, 40 So.2d 477. 
216 La 816—State ex rel. Porterie 
V. Smith, 162 So. 413. 182 La 662. 
Masa—Commonwealth v. Finnigran, 
96 N.E.2d 715, 826 Mass. 378— 
Howes Bros. Co. v. Maasachusetta 
Unemployment Compensation Com¬ 
mission, 5 N.E.2d '726, 296 Meiss. 
276, certiorari denied 67 S.Ct 434, 
800 U.S. 667, 81 L.Ed. 867. 

Mich.—^Thayer v. Michigan Bept. of 
Agr., 85 N.W.2d 360, 323 Mich. 403 
—Benson v. State, 26 N.W.2d 112, 
816 Mich. 66—Johnson v. Flgy-j 22* 
N.W.2d 893, 814 Mich. 648, 632. 
Ohio.—Columbus Legal Amusement 
Ass*n V. City of Columbus, App., 79* 
N.B.2d 916—Bunn v. State, 173 N. 
E. 22, 86 Ohio App. 170, affirmed' 
172 N.B. 148, 122 Ohio St 481, cer-. 
tiorarl denied and appeal dismissed* 
51 S.Ct 84, 282 U.S. 801, 75 L.Ed; 
721—Solomon y. City of Cleveland, 

, 159 N.E. 121, 26 Ohio App. 19, cause 
dismissed on other grounds 158 N. 
E. 8, 116 Ohio St 789. 

State ex reL Alexander v. Oviatt. 
4 Ohia N.P..N.S., 481. affirmed 8- 
Ohio Cir.Ct,N.S., 567. 17 Ohio Cir. 
Dec. 451 note—State v. Hygeia Ice*, 
Co.. 4 . Ohio N.P.N.S., 861, modified: 
on other grounds 83 NJBL 668, 77 
Ohio St 427. 

OkL—^Ex parte Owen, 284 F. 888, 143: 
QkL 8. 

Or.—Foeller v. Housing Authority 
of Portland, 256 P.2d 752, 198 Or.. 
206—City of.Portland v..Goodwin,. 

. 210 P.2d 577, 187 Or. 409. 
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tainly,^^® unquestionably,^* unmistakably,^* com¬ 
pletely,^*-® positively,^*-^* unequivocally,undoubt¬ 
edly,^^-® or beyond a reasonable doubt,in con¬ 
flict with, or repugnant to, some constitutional pro- 
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It is also ruled tiiat a statute is not to be over¬ 
thrown by anything short of a positive conviction of 
illegality,7® or a clear and strong conviction of 
incompatibility with the constitution,7* and that a 
statute should not be declared unconstitutional un¬ 
less such a conclusion is unavoidable,^^ inevita- 


vision. 

Utalu—^Broadbent v. Gibson, 140 P.2d 
939, 106 Utah 53. 

W.Va.—^Bennett v. Bennett, 62 S.B. 

2d 273, 186 W.Va. 1. 

Wis.—^Rockwood Volunteer Fire 

Dept. V. Town of Kossuth, 60 N.W. 
2d 913, 266 Wis. 331. 

12 C.J. p 797 note 38. 

Provision of state ox federal CoastU 
tutioa 

U.s.—^Thomas v. Daughters of Utah 
Pioneers, 197 P.2d 477, 114 Utah 
108, appeal denied 69 S.Ct.‘ 789, 336 
U.S. 930, 93 D-Fd. 1090. 

71.5 N.T.—Application of lAttle, 44 
N,T.S.2d 456. 

72. Cal.—^Paclflo Indemnity Co. v. 
Industrial Accident Commission, 11 
P.2d 1, 216 CaL 461, 82 A.L.R. 1170. 

People v. Keith By. Kauipment 
Co., 161 P.2d 244, 70 CalApp.2d 
339. 

K.T.—Abbye Bmplojrment Agency v. 
Robinson, 2 K.Y.S.2d 947, 166 Misc. 
820. 

^ Ark.—^Buzbee v. Hutton, 62 S. 

W.2d 647, 186 Ark. 134. 

Ky.—Talbott v. Thomas, 161 S.W.2d 
1, 286 Ky. 786. 

N.J.—State Board of Milk Control v. 
Newark Milk Co., 179 A. 116, 118 
KJ-Eq. 604. 

NT.Y.—People v. Ryan, 243 N.Y.S. 644, 
280 App.Div. 252. 

Tenn.—^Koen y. State, S9 S.W.2d 283, 
162 Tenn. 678. 

Utah.—Snow v. Keddington, 196 P.2d 
234, 113 Utah 326. 

73A Ky.--Talbott v. Thomaa, 161 S. 

W.2d 1, 286 Ky. 786. 

Utah.—Snow v. Keddington, 196 P.2d 
234, 113 Utah 325. 

7^10 CaL—People v. Keith Ry. 
Equipment Co., 161 P.2d 244, 70 
CaLApp.2d 339. 

74, Ohio.—Cahn v. Gnion, 160 N.m 
868, 27 Ohio App. 141. 

Wash.—State ex reL Mason County 
Logging Co. V. Wiley, 81 P.2d 639, 
642, 177 Wash. 66. 

12 C.J. p 798 note 89. 

^'Nothing less than a certain and 
tinequivocal violation of some con¬ 
stitutional inhibition can warrant 
. . . [the court] in holding 

. . . [a remedial statute] inop¬ 

erative.'* 

Wash.—State ex rel. Mason County 
Logging Co. V. Wiley, supra. 

74A Mo.—EUckey v. Board of Ed. of 
City of St LoUis, 266 S.W.2d 775, 
363 Mol 1039. 

74.10,, Ariz.-^tate v. Harold, 246. P. 
2d 178, 74 Ariz. 210. 


Fla.—Warren v. Pope, 64 So.2d 564. 
Mich.—People v. Plasecki, 62 N.W. 
2d 626, 333 Mich. 122. 

R. I.—State V. Fowler, 91 A.2d 27, 80 

R. L 86, reversed on other grounds 
Fowler v. State of R. I., 73 S.Ct 
626, 346 U.S. 67, 97 L.Ed. 828. 

S. C—^Beaufort County v. Jasper 
County, 68 S.E.2d 421, 220 S.C. 469 
—^Parker v. Bates, 66 S.E.2d 723, 
216 S.C. 62—Gaud v. Walker. 63 

S. B.2d 316, 214 S.C. 461—Smith v. 
Robertson, 41 S.E.2d 631, 210 S.C. 
99-^Moseley v. Welch, 89 S.E.2d 
133, 209 S.C. 19. 

PartloiiJar , provlsioii of federal or 
state Coaistitufllon 

R.I.—State V. Fowler, 91 A.2d 27,. 80 

R. I. 86, reversed on other grounds 
Fowler v. State of Rhode Island, 
78 S.Ct 526, 345 U.S. 67, 97 L.Ed. 
828. 

78. Mont.—Hill v. Rae, 158 P. 826, 
62 Mont 878, L.RJL1917A 496. 

Td, XT.S.—^Winters v. People of State 
of N. Y., N.Y., 68 S.Ct 666, 383 U. 

S. 507^ 92 L.Bd- ,840—Brown v. 

Walker. Pa., 16 S.Ct 644. 161 U.S. 
691, 40 L.Bd. 819—Fletcher v. 

Pe(^ Mass., 6 Cranch. 87, 8 L.Bd. 
162. 

R. C Tway Coal Co. v. Glenn, 

D. C.Ky., 12 F.Supp. 670. 

D.C.—^National Maritime Union of 
America v. Herzog, D.C., 78 F. 

. Supp. 146, affirmed 68 S.Ct 1629, 
334 U.S. 864, 92 L.Ed. 1776. 

Mich.—^In re Watson, 291 N.W. 652, 
293 Mich. 263. 

Ohio.—^In re Thomas, Prob., 117 N. 

E. 2d 740—Simmonds v. Eyrich, 
Com.PL, 95 N.B,2d 696. 

Tex.—Calvert v. Panhandle Eastern 
Pipe Line Co.. ClvA.pp., 256 S.W. 
2d 536, error refused, reversed on 
other grounds Michigan-Wisconsin 
Pipe Line Co. v. Calvert 74 S.Ct 
896, 847 U.S. 167, 98 L.Bd. 583, re¬ 
hearing denied Panhandle Eastera 
Pipe Line Co. v. Calvert 74 S.Ct 
628, 347 U.S. 931, 98 L.Ed. 683, and 
Michigan-Wisconsin Pipe Line Co. 

V. Calvert 74 S.Ct 628, 347 U.S. 
931, 98 L.Ed. 683. 

12 C.J. p 798 note 46. 

77. U.S.—South Carolina Public 
Service Authority v. 11,764.8 Acres 
of Land, More or Less, in Berkeley 
County, C.C.AS.C., 123 P.2d 738. 

U. S, ex reL Brown-Crummer 
Inv. Co. V. Town of North MiamL 
D.CFla., 11 F.Supp. 69. 

City, of Louisville v. Louisville 
Home Telephone Co., C.CAu.Ky., 
279 F. 949. 


Fla.—Heller v. Abess, 184 So. 122, 
134 Fla 610. 

Iowa—^Miller v. Schuster, 289 N.W. 
702, 227 Iowa 1005. 

Md.—^Brooklyn Apartments v. Mayor 
and City Council of Baltimore, 65 
A2d 600, 189 Md. 201. 

Neb.—Sommerville v. Jackson, 80 N. 

W.2d 677, 149 Neb. Id?. 

N.H.—State v. Moore, 13 A.2d 143, 
91 N.H. 16. 

N.Y.—Troop V. Knickerbocker Vil¬ 
lage, 122 N.Y.S.2d 350, 205 Misc. 
200—Blair v. DuMond, 108 N.Y.S. 
2d 738, 200 Misa 1036, appeal dis¬ 
missed 107 N.B.2d 91, 304 N.Y. 607, 
affirmed 117 N.Y.S.2d 23, 280 App. 
Div. 1021, and order resettled 117 
N.Y.S.2d 918, 281 App.Div. 776, 
motion granted 120 N.Y.S.2d 442, 
281 App.Div. ,929—Application of 
Knight 36 N.Y.S.2d 985, 178 Misc. 
972—People, on Complaint of Mc- 
Lees, V. Berner. 10 N.Y.S.2d 839, 
170 Misc. 601—^Rochester Exposi¬ 
tion As8*n V. Bogorad, 267 N.Y.S. 
723, 149 Misa 200. 

Pa—Giampolo v. Taylor, 6 A.2d 499, 
336 Pa 121. 

Petition of Fisher, Com.PL, 61 
Dauph.(Co. 284, affirmed In re Fish¬ 
er, 23 A.2d 878, 344 Pa 96. 

Va—^Dean v. PaolicelU, 72 S.E.2d 
606, 194 Va 219. 

Statute will not be declared nnooru 
stitutional 

(1) Unless conflict with constitu¬ 
tion is irreconcilable. 

U.S.—^Byrd v. Blue Ridge Rural 
Elec. Co-op., C.A.S.C., 215 F.2d 542. 
CaL—Ventura County v. Southern 
CaL Edison Co., 193 P.2d 612, 85 
CaLApp.2d 629; 

Colo.—^Higgins v. Slnnock, 266 P.2d 
1112, 129 Colo. 66. 

Ind.—State v. Clements, 22 N.E.2d 
. 819, 216 Ind. 666. 

N.Y.—^Ingersoll v. Curran, .70 N.Y.S. 
2d 436, 188 Misa 1003, affirmed 74 
N.B.2d 465, 297 N.Y. 522. 

S.C.—^Hay v. Leonard, 46 S.B.2d 653, 
212 S.C. 81—^Ellerbe v. David, 8 S. 
B.2d 618, 198 S.C. 332—Duke Power 
Co. V. BeU, 162 S.E. 865, 156 S.C. 
299. 

Tex.—Watts V. Mann, Civ.App., 187 
S.W.2d 917, error refused. 

Wash.—State v. Rasmussen, 128 P.2d 
318, 14 Wash.2d 897. 

Wis.—State ex reL Reuss v. Giessel, 
61 N.W.2d 647, 260 Wis. 524—Mad¬ 
ison Metropolitan Sewerage Dlst. 
V. Committee on Water Pollution, 
60 N.W.2d 424, 260 Wis, 229. 

. (2) Unless conflict is totally ii> 
reconcilabla 
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Me,or unescapable the invalidity must ap¬ 
pear beyond a mere possibility'^7-^5 or beyond even 
a strong probabilityJ'^-2® 

A statute will not be held unconstitutional in the 
absence of cogent,^'^•25 substantial,or clear and 
compelling^^*36 reasons, or on doubtful grounds, 
or on inferences'^^-^^ or speculation,^^*®^ or where 
there is room for a fair difference of opinion, 
or in a doubtful case,*^*^*®® particularly where no 
authorities are dted in support of the contention 


16 aj. a 

that the statute is unconstitutional.’^-®® 

It is also held that statutes are presumed to be 
constitutional unless illegality appears on their 
face,”-’® and that they are prima facie and pre¬ 
sumptively valid unless they are patently invalid 
on their face.”-’® Likewise, restraints by orders 
of court are presumably valid unless obviously void 
on their face.”-®® 

Rebuttable nature of presumption. In any event, 
the presumption is not conclusive’® or conclusively 


Or.—Miles ▼. Veatch, 220 P.2d 511, 
189 Or. 606, rehearing denied 221 
P.2d 905, 189 Or. 506. 

<8) Unless no other conclusion is 
reasonably possible. 

Pa.—Commonwealth ex rel. Schnader 

V. Great American Indemnity Co.. 
167 A. 793, 812 Pa. 183. 

Wis.—Henneman v. Finnegan, 259 N. 

W. 425, 217 Wia 414—Gibson Auto 
Co. V. Finnegan, 269 N.W. 420, 217 
Wis. 401. 

(4) Unless court is driven to that 
conclusion. 

Va.—Richmond Linen Supply Co. v. 
City of Lynchburg, 169 S.E. 654, 

160 Va. 644, affirmed National Lin¬ 
en Service Corporation v. City of 
Lynchburg. Va., 64 S.Ct 487, 291 U. 

S. •641, 78 L.Bd. 1089, rehearing de¬ 
nied 54 act. 466, 291 U.S. 648. 78 
L«.Ed. 1043. 

(5) Unless it is clearly, strongly, 
and Imperatively prohibited. 

Pa.—Commonwealth v. Llverlght, 

161 A. 697, 808 Pa 85. 

(6) Unless it cannot possibly be 
justified by exercise of any judgment 
or discretion, and evidences intention 
utterly to annul and disregard rule 
of constitution. 

Wis.—State V. Dammann, 248 N.W. 
481, 209 Wis. 21. 

77,5 Pa—^In re Marshall, 69 A.2d 
619, 863 Pa 826—^Miller v. Belmont 
Packing & Rubber Co., 110 A. 802, 
268 Pa 5L 

77J.0 N.T.—^People, on Inf. of Bark¬ 
er, V. Elkin, 80 N.T.S.2d 525. 

Pa—In re Marshall, 69 A.2d 619, 863 
Pa 826—^Miller v. Belmont Packing 
& Rubber Co., 110 X, 802, 268 Pa 
61. 

Appeals of Loushay, 88 A.2d 408,. 
169 PaSuper. 643, affirmed 88 A.2d 
798, 870 Pa 458. 

Tex.—^Dendy v. Wilson, 179 S.W.2d 
269, 142 Tex. 466, 151 A.L.R. 1217. 
Va—City of Roanoke v. James W. 
Michaels Bakery Corp., 21 S.E.2d 
788, 180 Va 182—Commonwealth v. 
Dodson, 11 S.W.2d 120, 176 Va 281 
—Carroll v. Hutchinson, 200 S.E. 
644. 172 Va 43. 

Unesoapabla grounds 
N.Bt.—Chronicle & Gazette Pub. Co. 
y. Attorney General, 48 A.2d 478, 
$4 N.H. 148, 168 AX.R. 879, appeal 


dismissed 67 S.Ct. 495, 829 U.S. 690, j 
91 L.Bd. 604, rehearing denied 67 

S. Ct. 632, 829 U.S. 836, 91 L.Bd. 
707—^Havens v. Attorney General, 
14 A.2d 686, 91 N.H. 115—Musgrove 
V. Parker, 153 A. 820, 84 N.H. 550. 

77.16 U.S.—Harlow v. Rylahd, D.G 
Ark., 78 F.Supp. 488, affirmed, C.A., 
172 P.2d 784. 

77.20 U.S.—Harlow V. Ryland, D.G 
Ark., supra 

77.25 Ill.—^Voigt V. Board of Educa¬ 
tion of City of Chicago, 108 N.B.2d 
426, 413 IlL 283—People ex rel. 
Royal V. Cain, 101 N.B.2d 74. 410 
m. 39. 

77.30 Del.—Cranston y. New Process 
Fibre Co., 74 A.2d 818, 6 Terry 868. 
77.36 N.T.—^Lapolla y. Board of Ed¬ 
ucation of City of New York, 16 N. 

T. S.2d 149, 172 Misc. 864, affirmed 
16 N.Y.S.2d 721, 268 App.Dlv. 781, 
affirmed 26 N.E.2d 807, 282 N.T. 
674. 

77.40 S.D.—Great Northern Ry. Co. 

V. Graff, 28 N.W.2d 77, 71 S.D. 595. 
77.46 Okl.—Swanda v. Swanda, 248 
P.2d 575, 207 Okl. 186. 
mvalldattag Inference presumed not 
intended 

If there is inference which may 
be drawn from an act an inference 
the effect of which is to render the 
act unconstitutional, it is to be pre¬ 
sumed, in absence of an express pro¬ 
vision to that effect, that such infer¬ 
ence was not intended. 

Cal.—^In re Henry's Estate, 148 P.2d 
896, 64 CaLApp.2d 76. 

77.60 Ga—^Murphy y. West, 52 S,B. 
2d 600, 205 Ga 116. 

77.66 Ill.—Co-ordinated Trjinsport y. 
Barrett, 106 N.E.2d 510, 412 IlL 821, 
affirmed'78 S.Ct. 468. 844 U.S. 583, 
97 LJSd. 667, rehearing denied 78 
S.Ct. 778, 845 U.S. 981, 97 L.Ed. 
1860. 

77.00 Ga—State Ports Authority y. 

AmaU, 41 S.E.2d 246, 201 Ga 713. 
77.66 U.S.—^U. S. y. Atlantic Com¬ 
mission Co., D.C.N.C, 45 F.Supp. 
187. 

77.70 Va-rJoyner y. Centre Motor 
Co., 66 S.E.2d 469, 192 Va 627. 

Xn absence of evideiioe of Hhe Iil- 
vaUdlty of a provision, it must be 
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sustained unless on its face it be 
patently invalid. 

N.T.—^People v. Susi, 23 N.T.S.2d 812. 
77.76 Fla—^A. M. Klemm & Son v. 
City of Winter Havea 192 So. 652, 
141 Fla 60, appeal dismissed 60 
S.Ct. 810, 809 U.S. 688, 84 L.Ed. 993, 
rehearing denied 60 S.Ct. 897, 810 

U.S. 656, 84 L.Ed. 1420. 

77.80 U.S.—Alesna v. Rice, D.C.Ha- 
wall, 74 F.Supp. 866, affirmed, C.A., 
172 F.2d 176, certiorari denied 70 
S.Ct 58, 888 U.S. 814, 94 L.Ed. 492. 
Beason for rule 

They are deemed to have been cieire- 
fully drafted by the court to fit a 
particular situatloa 
U.S.—Alesna v. Rice, supra 

78- Cal.—^Pacific Indemnity Co. t.. 

Myers, 296 P. 1084, 211 Cal. 635. 
La—^Interstate Oil Pipe Line Co. v. 
Guilbeau, 46 So.2d 113, 217 .La 160 
—City of New Orleans v. Toca, 75 
So. 238, 141 La 551, L.RJL1917E: 
761, AnaCas.l918B 1082. 

Mass.—Sears v. Treasurer and Re¬ 
ceiver General, 98 N.E.2d 621, 827' 
Masa 810. 

Mich.—^People v. Rawley, 204 N.W. 

137, 231 Mich. 374, 29 A.L.R. 138L. 
Tex.—Ex peurte Myer, 207 S.W. 100^ 
84 Tex.Cr. 288. 

Wash.—State ex reL Troy y. Telle, 
176 P.2d 459, 27 Wash.2d 99, 170 
A.L.R. 1425. 

W.Va—Central Realty Co. y. Mar¬ 
tin, 80 S.E.2d 720, 126 W.Va 915. 

Attempt to exercise power cannot 
be treated as conclusive evidence 
that the legislature possesses such 
power. 

U.S.—Newberry y. U. S., Mich., 41 S. 
Ct 469, 256 U.S. 232, 65 L.Ed. 913. 

Absenoe of precedents, st a n dard or 
oommen knowledge 
Where an act of the general assem*^ 
bly, or a section thereof, has no gen¬ 
erally accepted body of precedents, no. 
established set of standards of con¬ 
duct, and no common knowledge or 
unders^dlng on which it is bot¬ 
tomed, the constitutionality of the 
act or section must be decided from 
the terms of the act or section alona 
HL —Scofield V. Board of Education 
of Community ConsoL School Dist. 
Na 181. 103 N.E.2d 640, 411 HL IL. 
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binding on the courts/**^ but is rebuttable it hibited by the state or federal Constitution,or 
is only a pritna facie one, and may be rebutted by to contravene some provision thereof 
evidence showing the actual existence of a state of 

facts or circumstances under which the ^atute, as As affected by nature of statute. The presumption 
a matter of law, is unconstitutional.^^ However, the in favor of constitutionality is especially strong in 
presumption has been held to be conclusive in the the case of statutes enacted to promote a public 
absence of clear proof to the contrary,?^*^ or unless purpose,such as, for example, statutes relating 
the legislative enactment is clearly shown to be pro- to taxation.®! - Also, where a statute in one state 


78.5 Cal.—McKay Jewelers v. Bow- 
ron, 122 P.2d 648, 19 CaL2d 695, 189 
A.L.B. 1188. 

78.10 U.S.—Gorin v. U. S., C.C.A. 
Cal., Ill F.2d 712, affirmed 61 S.Ct 
429, 812 U.S. 19, 86 L..Ed. 488, re¬ 
hearing denied 61 S.Ct. 617, 812 U.S. 
713, 85 Ii.Bd. 1144—Salich v. U. S., 

C. C.A.Cal., Ill P.2d 712, affirmed 61 
S.Ct 429, 312 U.S. 19, 86 Li.Kd. 488, 
rehecurina denied 61 S.Ct. 618, 812 
U.S. 713, 86 UKd. 1144. 

Miller v. Howe Sound Min. Co., 

D. C.Wa8h., 77 F.Supp. 649. 

Cal.—^Ea Dorado Oil Works v. Mc- 
Col^an, 215 P.2d 4, 84 Cal.2d 731, 
appeal dismissed 71 S.Ct. 52, 840 
U.S. 801, 95 L.Bd. 689, rehearlngr 
denied 71 S.Ct 198, 840 U.S. 885, 
95 li.Bd. 642. 

Pacific Fruit Express Co. v. Mc- 
Colgan, 153 P.2d 607, 67 Cal.App.2d 
98. 

Conn.—Carroll v. Socony-Vacuum OH 
Co., 68 A.2d 299, 186 Conn. 49. 
Fresmuptton heUl relmtted . 

U.S.—^Providence Journal Co, v. Mc¬ 
Coy, D.aR.1., 94 F.Supp. 186, af¬ 
firmed, CJL, McCoy V. Providence 
Journal Co., 190 F.2d 760, certiorari 
denied 72 S.Ct 200, 842 U.S. 894, 96 
UBd. 669. 

General oonoliisloiui of fact or law 
in complaint attacking: state regular 
tion do not rebut presumption of con¬ 
stitutionality of state action. 

US.—Le Clair v. Swift D.C.Wis., 76 
F.Supp. 729. 

79. U.S .—Mtna Ins. Co. v. Hyde, 
Mo., 48 S.Ct 174, 275 U.S. 440, 72 
UBd. 867. 

Pl€L—A. M. Elemm 4b Son v. City of 
Winter Haven, 192 So. 662, 141 Fla. 
60, appeal dismissed 60 S.Ct. 810, 
809 U.S. 688, 84 L.Ed. 993, rehearing 
denied 60 S.Ct 897. 810 U.S. 666, 84 
L.Ed. 1420. 

Ind.—Welsenberger v. State, 175 N.B. 
288, 202 Ind. 424. 

N.C.—State v. Harris, 6 S.E.2d 854, 
216 N.C. 746, 128 A.L..R. 668. 

Wash,—State ex rel, Evans v. Broth¬ 
erhood of Friends^ 247 P.2d 787, 
41 Wash,2d 787. 

Wyo.—Cuthbertson v. Union Pac. 

Coal Co., 62 P.2d 811, 60 Wyo. 441. 
12 C.J. p 798 note 60. 

Weight of legiiGatlve determlnatioii 
(1) Legislative determination is 
conclusive unless clearly wrong. 

Ala.—State ex ret Dorian v. Stone, 
6 So.2d 898, 80 AIa.App. 418. 


(2) Legislative determinations are 
entitled to great weight but do not 
preclude interested x>arties from 
showing that legislature has exceed¬ 
ed its powers. 

U.S.—^Weaver v. Palmer Bros. Co., 
Pa., 46 S.Ct 820, 270 U.S. 402, 70 
L.Ed. 664. 

Facts relied on to rebut the pre* 
suinptloii of constitutionality must be 
specifically set forth. 

U.S.—^Pacific States Box & Basket Co. 
V. White, Or., 66 S.Ct 169, 296 US. 
176, 80 L.Ed. 138. 101 A.L.3Et. 853. 
D.C.~Keyes v. U. S.. 119 P.2d 444, 
73 APP.D.C. 273, certiorari denied 
62 S.Ct 70, 814 U.S. 636, 86 L.Ed. 
610. 

79.5 N.D.—Stark v. City of James¬ 
town, 87 N.W.2d 616, 76 N.D. 422. 

79.10 ND.—Ferch v. Housing Au¬ 
thority of Casa County, 59 N.W.2d 
849—State ex rel. City of Minot v. 
Gronna. 69 N.W.2d 614. 

79.15 ND.—^Northwestern Imp, Co. 
V. Morton County, 47 N.W.2d 643, 
78 ND. 29. 

80. Cal.—De Haviland v. Warner 
Bros. Pictures, 153 P.2d 983, 67 
Cal.App.2d 226. 

D.C.—^Wilson V, Shaw, 25 App.D.C. 
610, affirmed 27 S.Ct 283, 204 U.S. 
24. 51 L.Ed. 861. 

Iowa.—Oorpus Juris Secundum cited 
in Cook V. Hannah, 297 NW. 262, 
264, 230 Iowa 249, certiorari denied 
62 act 361, 814 U.S. 691, 86 L.Ed. j 
553. 

Md.—Maryland Unemployment Com¬ 
pensation Board V. Albrecht, 36 A. | 
2d 666, 183 Md, 87—Cochran v. 
Preston. 70 A. 118, 108 Md. 220, 129 
Am.S.H 432, 28 L.ItA.,NS., 1163, 
15 Ann.Cas. 1048. 

Miss.—Wilson V. Hacker, 101 NT.S. 

2d 461, 200 Misc. 124. 

Ohio.—State v. Haase, App., 116 N.E. 
2d 224—^Blakemore v. Cincinnati 
Metropolitan Housing Authority, 57 
N.E.2d 397, 74 Ohio App. 6. 

Wash.—State ex rel. Forks Shingle 
Co. V. Martin, 88 P.2d 765, 196 
Wash. 494. 

Wis.—Hillside Transit Co. v. Larsen, 
62 NW.2d 722, 266 Wis. 668. 

Aot of ooagsess; levy of public reve¬ 
nue 

The presumption that an act of 
congress is valid applies with added 
force to a levy of public revenue, 
i U.S.—U a V. Jacobs, Ill. & NY.. 59 
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act 651, 806 U.S. 363, 88 L.Ed. 
768, motion denied 59 S.Ct. 640, 306 

U. S. 620, 83 L.Bd. 1026—^Dimock v. 
Corwin. Ill. & NY., 59 act 651, 806 
US. 368, 83 L.Ed. 763. 

81, US.—U. S. v. Jacobs, IH. & NY., 
59 S.Ct 651, 806 US. 863, 83 L.Ed. 
763, motion denied 69 S.Ct. 640, 806 
US. 620, 83 L.Bd. 1026—Dlmock v. 
Corwin. Ill. & N.Y., 59 S.Ct 561, 
806 US. 366, 83 L.Bd. 763—Green v. 
Fraaier, ND., 40 S.Ct 499, 268 U.S. 
283, 64 L.Ed. 878. 

Porter v. Commissioner of Inter¬ 
nal Revenue, UCLA., 60 F.2d 673, 
affirmed 58 S.Ct 451, 288 U.S. 436, 
77 L.Ed. 880—Garysburg Mfg. Co. 

V, Pender County, D.C.NC., 42 F.2d 
600. 

Franklin Process Co. v. Hoosac 
Mills Corporation, D.UMass., 8 F. 
Supp. 652, reversed on ether 
grounds, C.C.A., Butler v. U. S., 78 
F.2d 1, affirmed 56 S.Ct 312, 297 
US. 1, 80 L,Bd. 477, 102 A.L.It 914. 

Scott V. Frazier, D.C.ND., 258 F. 
669, reversed on other grounds 40 
act 603, 258 US. 243, 64 L.Ed. 
883. 

Ala.—^Board of Education of Jeffer¬ 
son County V. State ex rel. Car¬ 
michael, 187 So. 414, 237 Ala. 434. 
lowfiu—Oorpus Juris Secundum cited 
in Thomas v. State, 44 NW.2d 410, 
414, 241 Iowa 1072—Corpus Juris 
Sectmdum cited lu Cook v. Hannah, 
297 NW. 262, 264, 230 Iowa 249, 
certiorari denied 62 S.Ct 361, 314 
U.S. 691, 86 L.Ed. 653. 

La.—Oorpus Juris Secundum utioted 
in Interstate Pipe Line Co. v. Guil- 
beau, 46 So.2d 118, 115, 217 La. 160. 
Meuss.—^International Paper Co. v. 
Commonwealth, 117 NE. 246, 228 
Mass. 101, reversed on other 
grounds International Paper Co. v. 
Commonwealth of Massachusetts, 
38 S.Ct 292, 246 U.S. 135, 62 L.Ed. 
624, Ann.Cas.l918C 617. 

Mich,—^Thoman v. City of Lansing, 24 
N.W.2d 213, 816 Mich. 566. 

Mo.—Halbruegger v. City of St Lou¬ 
is, 262 S.W. 879, 302 Mo. 673. 

NY.—^People ex rel. Pennsylvania 
Gas Co. V. Saxe, 174 NT.S. 102, 186 
App.Dlv. 28, reversed on other 
grounds 128 NE 678, 229 NY. 446, 
186 APP.D1V. 28. 

In re Lowell's Estate, 200 NY.S. 
442, 121 Misc. 106, modified on oth¬ 
er grounds 203 N.Y.S. 312, 208 App. 
Div. 201, affirmed 147 NE 183, 289 
NT. 632. 
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tias been borrawed from another state, a decision 
of the court of last resort in the state where it was 
first adopted holding the statute constitutional 
s^engthens the presumption in favor of its consti¬ 
tutionality in the state where subsequently adopt- 
ed.^2 A penal statute, although subject to strict 
construction, should not be stricken down unless ob¬ 
viously and manifestly contrary to. constitutional 
limitations.^^ 

On the other hand, where rights, privileges, and 
immunities of the citizen are involved, the usual 
strong presumption in favor of constitutionality 
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does not apply.s^ This is true where the right of 
freedom of speech,84.5 thought,8^-io or associa- 
tion,^4.i6 QY of the press,®^-^® or of religion,84.25 qj. 
of assembly,is involved, so that when these 
questions are raised, the burden is, on the state of 
justifying its application in each instance.84.S5 
determining the validity of a statute which appears 
on its face to limit the exercise of a right specifically 
protected by the constitution, the presumption of 
validity is narrowed in its scope ;84.40 and where a 
statute departs from the traditional precepts and 
practices of American lawmaking, the intendment 
which the judiciary customarily entertains in favor 


Okl.—^Bssley v. Oklahoma Tax Com¬ 
mission. 168 P.2cl 111, 196 Okl. 473. 
S.D.—Flannery v. Welsh, 261 N.W. 
216, 61 S.D. 666—State ex rel. Bot¬ 
kin V. Welsh. 251 N.W. 189, 61 S.D. 
693. 

Tenn.—Osilvie v. Hailey, 210 S.W. 
646, 141 Tenn. 892. 

Tex.—State v. Southwestern Gas & 
Blec. Co., 193 S.W.2d 676, 146 Tex. 
24. 

Vt.—City of St. Albans v. Avery, 114 
A. 31, 95 Vt. 249, certiorari denied 
Fonda v. City of St. Albans, 42 S. 
Ct. 61, 257 U.S. 640, 66 L.Fd. 408, 
and error dismissed 42 S.Ct 64, 
257 U.S. 666, 66 ii.Bd. 426. 

Wash.—Spokane International Ry. 
Co. v. State, 299 P. 862, 162 Wash. 
896—State v. Clausen, 188 P. 638, 
110 Wash. 525, 14 A.L.R. 1133. 

12 C.J, p 798 note 62. 

82. Utah.—^Lundbersr v. Green River 
ITT. Dish, 119 P. 1089, 40 Utah 83. 

83. Ga.—Whittle v. Jones, 82 S.B.2d 
94, 198 Ga. 538, appeal dismissed 66 
act. 916, 824 U.S. 829, 89 Ii.Sd. 
1396. 

La.—State v. Coco, 92 So. 888, 152 
La. 241. 

84. U.S.—^Ex parte Iditsuye Bhdo, 66 
act 208, 323 U.S. 288, 89 L.Ed. 
243. 

Ala.—Jefferson County v. Busby, 148 
So. 411, 226 Ala. 293, answer con¬ 
formed to 148 So. 416, 25 Ala.App. 
449—Ex parte Rhodes, 79 So. 462, 
202 Ala. 68, 1 A.L.R. 668. 

OkL—^Eioard of Eauallzation of Mus¬ 
kogee County V. Exchange Nat 
Bank of Muskogee, 280 P. 728, 104 
OkL 98—In re Walters Nat Bank 
of Walters, 228 P. 953, 100 Okl. 
165. 

jMxMt AmienOmBat 

(1) A general statutory restraint 
on liberties guaranteed by the First 
Ajnendment is not presumed consti¬ 
tutional, but is regarded by the courts 
with suspicion. • 

U.S.—Alesna v. Rice, D.C.Hawaii, 74 
F.Supp. 865, affirmed, C.A, 172. F. 
2d 176, certiorari denied 70 S.Ct 63, 
S38 U.a 814, 94 L.Ed. 492. 


(2) Presumption of constitutional 
validity does not disappear when the 
statute is challenged as violative of 
the First Amendment but is merely 
balanced by it, and where congress 
finds impending danger to national 
interests which justifies restraint of 
an Individual freedom of silence, pre¬ 
sumption, no longer balanced by First 
Amendment, continues in fuU vigor, 
D.C.—^National Maritime Union of 
America v. Herzog, D.C., 78 F. 
Supp. 146, affirmed 68 S.Ct. 1629, 

• 834 U.S. 864, 92 L.Ed. 1776. 
ImjpeaohnieiLt Act 

There are no presumptions In favor 
of Impeachment Act. 

Ind.—State ex rel. Ayer v. Ewing, 
106 N.B.2d 441, 281 Ind. 1. 

84.6 N.T.—^Lederman v. Board of 
Education of City of New York, 96 
N.T.S.2d 114, 196 Misc. 873, re¬ 
versed on other grouzids 96 N.T.S. 
2d 466, 276 App.Uiv. 627, affirmed 
95 N.B.2d 806, SOI N.T, 476, af¬ 
firmed Adler V. Board of Education 
of City of Neiw York, 72 S.Ct 880, 
842 U.S, 485, 96 L.Ed. 617, 27 AL.R. | 
2d 472—Thompson v. Wallin, 93 
N.Y.S.2d 274,, 196 Misc. 686, re¬ 
versed on other grounds 95 N.Y.S. 
2d 784, 276 App.Biv. 463, affirmed 
95 N.E,2d 806, 801 N.Y. 476, dis¬ 
missed 72 S.Ct. 92, 342 U.S. 801, 96 
L.Ed. 607. 

Okl.—^Wood V. State, 141 P.2d 309, 
77 OkLCr: 805. / 

BxUrtesioe of facts Bscessavy to va¬ 
lidity 

Where legislation appears on its 
face to affect use of speech; press, or 
religion, and its validity depends on 
existence of facts not proved, their 
existence should not be presumed, 
but burden of proof is on those who 
deny that the freedoms are invaded; 
so, where there was no evidence, and 
no dear probability, that license fee 
did not exceed cost of polidng sales 
of religious propaganda,, conviction, 
for selling religious magazines on 
streets, without having .paid license 
fee could not be sustained. 

D.C.—^Biisey v. District of Columbia, 
188 P.2d 692, 78 U.S.App.D.a 189. 
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84.10 N.Y.—^Lederman ▼. Board of 
Education of City of New York, 

95 N.Y.S.2d 114, 196 Misa 878, re¬ 
versed on other grounds 96 N.Y.S. 
2d 466, 276 App.lilv. 627, alfirmed 

96 N.B.2d 806, 801 N.Y. 476, af¬ 
firmed Adler V. Board of Educa¬ 
tion of City of New York, 72 S.Ct. 
880, 842 U.S. 486, 96 L.Ed. 617, 27 
A.L.^l.2d 472. 

84.15 N.Y.—^Lederman v. Board of 
Education of City of New York, 96 
N.Y.S.2d 114, 196 Misc. 873, re¬ 
versed on other grounds 96 NY.S. 
2d 466, 276 App.Div. 627, affirmed 
96 N.B.2d 806, 801 N.Y. 476, af¬ 
firmed Adler v. Boai^ of Educa¬ 
tion of City of New York, 72 S.Ct. 
880, 342 U.S. 486, 96 L.Ed. 617, 27 
A.L.R.2d 472. 

84.20 D.C.—^Busey v. District of Co¬ 
lumbia, 188 P.2d 692, 78 U.S.App. 
D.C. 189. 

N.Y.—Thompson v. Wallin, 98 N.Y.S. 
2d 274, .196 Misc. 686, reversed on 
other grounds 95 N.Y.S.2d 784, 276 
App.Div. 463, affirmed 95 NJB.2d 
806, 801 N.Y. 476, dismissed 72 S. 
Ct. 92, 842 U.S. 801, 96 L.Bd. 607. 
OkL—^Wood V. State, 141 P.2d 309, 77 
Okl.Cr. 306. 

84.25 ,D.C.—^Busey v. District of Co¬ 
lumbia, 138 F.2d 692, 78 U.S.App.D. 
C. 189. 

Okl.-^Wood V. State, 141 P.2d 809, 77 
OkL 805. 

84.30 N.T.—Thompson v. Wallin, 93 
N.Y.S.2d 274, 196 Misc. 686, re¬ 
versed on other grounds 96 N.Y.S. 
2d 784, 276 App.Div. 463, affirmed 
96 N.B.2d 806, 801 N.Y. 476. dis¬ 
missed 72 S.Ct; 92, 342 U.S. 801, 96 
L.Bd. 607. 

8A35 OkL—Wood v^ State, 141 P.2d 
309, 77 Okl.Cr. 306. 

84.40 U.S.—Dunne , v. U. S., C.C.A 
Minn., 138 F.2d 187, certiorari de¬ 
nied 64 S.Ct. 206, 820 U.S. 790, 88 
L.Ed. 476, rehearing denied 64 S. 
Ct. 260, 820 U.S. 814, 88 L.Ed. 492,. 
rehearing denied 64 S.Ct. 426, 820 
U.& 816, 88 JUSkL 498. 



16 C.J.S. CONSTITUTIONAL LAW §99 


df the constitutionality of a statute loses much of 
its force.^^-^5 

Moreover, where the court has a direct pecuniary 
interest in the validity of the statute, it will not 
require strong proof of invalidity, but it will refuse 
to uphold the constitutionality of the act unless it 
clearly appears that the statute is constitutionals 

The presumption does not apply to proposed legis- 
lation,S5.5 or where the court knows that the act 
never became the law of the state.ss.'io So, in the 
case of a statute not yet enacted, as to which a 
branch of the legislature propounds questions to the 
court with respect to constitutionality, there is no 
■presumption of constitutionality,*® and a serious 
question of the validity of the proposed legislation 
should be resolved against the passage thereof.*^ 

As affected by nature of court Courts of original 
jurisdiction should not declare statutes unconstitu¬ 
tional irnless the violation is patent*^*® Courts of 
first instance should presume the constitutionality 
of the acts of the legislature,particularly 
where they have been at least impliedly approved by 
the highest court of the state>'^-i5 The presumption 
of constitutionality has been required to be applied 
with greater force in a county district court than 
in the appellate courts.*^-*® 

Where a statute of another state has been duly 
proved^ it will be presumed that such statute does 
not contravene the constitution of the enacting state 
unless the cpnstitution of that state is in evidence 
and it clearly appears that the statute violates its 
provisions.*.* 

84.4S Pa.-i--ConmionweaIth ex reL 
SmUUe V. McMwee, 198 A. 628, 827 
Pa. 148. 

85. S.D.—McCoy V. Handlln, 163 N. 

. W. .861, 35 S.D. 487, L.R.A.1915S 

868, Aim.Cas.l917A 1046. 

85.5 K.H.—^In re Opinion of the Jus¬ 
tices, 81 A.2d 868; 97 N.H. 646. 

85.10 Qa.--Sxnith v. Clayton, 66 S.E. 

2d 171, 80 G^pp. 21. 

86. Colo.—^In re Senate. Resolution 
No. 2 Concerning Constitutionality 
of House BiU No. 6, 81 P.2d 826, 

94 Colo. 101. . 

87. Or.—Starr t; Laundry and l>ry 
Cleaning Workers* Local Union No. 

101, 63 P.2d 1104, 165 Or. 684. 

87.5 N.Ti^—^Davidson v. City of B1-. 
mira, 44 N.Y.S.2d 802, 180 Mlsc. 

1052, amnued 46 N.T.S.2d 666, 267 
App.Hv. 797, appeal denied 47 N. 

T.S.2d 604, 267 App.Div. 926, 

■What courts may determine constitu¬ 
tionality see supra § 93. 

87.10 N.T.—People v. Burt, 11 N.T. 

S.2d 466, 171 Mlsc. 166, fUBlrmed 16 


Where part of statute held unconstitutional. It 
is the rule that when a part of a statute has been 
declared unconstitutional, the presumption in favor 
of constitutionality will not be indulged in as to the 
remaining portion;** but even in such a case it has 
been held that the ordinary presumption in favor of 
the statute should prevail.*® 

Provision or amendment of state constitution. In 
order to justify a court in pronouncing a provision 
of the state constitution to be in contravention of 
the Constitution of the United States, the case must 
be so clear as to be free from all doubt and an 
amendment of a state constitution must be pre¬ 
sumed not to be in conflict with the organic law 
unless the contrary is clearly made to appear,*®-^® 
every presumption of law and fact being indulged 
in favor of the legality of such amendment,®®*^® 
unless .the contrary, is made clearly manifest®®-*® 
The onus is on one who contests a provision of the 
organic law of a state to prove the nullity thereof 
to the exclusion of every reasonable hypothesis.®®-*® 

c* Effect of Long Acquiescence; Administrative 
Construction and Possible lojuiy 

The fact that the conatltutionallty of a statute has 
been long acquiesced In and the statute treated as valid, 
or that great Injury would result from invalidating it, 
strengthens the usual presumption of constitutionality, 
although It does not make it conclusive. 

The presumption in favor of the constitutionality 
of a statute is especially strong where such consti¬ 
tutionality has long been acquiesced in®i and the 

Wyo.-^McFarlajid v. City of Chey¬ 
enne, 42 P.2d 413, 48 Wyo. 86. 

905 Ga.—^De Berry v. City of La 
Grange, 8 S.B.2d 146, 62 Ga.App. 
74, 

90.10 U.S.—American Federation of 
Labor V. ’Watson, D.CFla,, 60 F. 
Supp. 1010, reversed on other 
grounds 66 S.Ct 761, 827 U.S. 682, 
90 L.Bd. 873. 

90.15 La.—State ex rel, Hemp v. 
City of Baton Rouge, 40 So.2d 477, 
216 La. 815. 

90.20 La.—S tate ex reL Hemp v. 

City of Baton Rouge, supra. 

90.25 La.—State ex reL Hemp v. 

City of Baton Rouge, supra. 

91. U.S.—Life & Casualty Ins. Co. 
of Tennessee v. Barefield, Ark., 64 
act. 486, 291 U.S. 676, 78 L.Bd. 
999—Life St Casualty Ins. Co, of 
Tennessee v. McCray, Ark., 64 S. 
Ct 482, 291 U.S. 666, 78 L.Bd. 987, 
rehearing denied 64 S.Ct. 627, 292 
U.S. 600,-78 L.Bd. 1464. 

Barkman V. Sanford, C.C.A.Ga., 
162 F.2d 692, certiorari denied 68 


N.Y.S.2d 211, 268 App.Dlv. 896, af¬ 
firmed 28 N.EI.2d 968, 283 N.T. 740. 
87J.5 N.T.-r-People v. Burt, supra. 
87.20 N.J.—Neeld v. Automotive 
Products Credit Ass’n, 90 A.2d 658, 
660, 21 N.J.Super. 169. 

**The pattern of the law must be 
drawn by the appellate courts. The 
trial courts, especially those of lim¬ 
ited jurisdiction,, must follow, not 
lead." 

N.J.—Neeld v. Automotive Products 
Credit Ass'n, supra. 

88. Tenn.—^Brown v. Hagan, 14 
Tenn.App. 261. 

89. Ala,—State ex reL Lister., v. 
Hawkins. 166 So. 692, 229 Ala. 144. 

Pa—Corpus Juris cited in Rosenfleld 

V. Drake, 170 A, 414, . 416, 112 Pa 
Super. 1. 

12 C.J. p 800 note 71. 

90. Mo.—State v. St. Louis, 145 S. 

W. 801, 241 Mo. 231, 247. 

12 C.J. p 800 note 72. 

Courts will hesitate to declare act 
unconstitutional even where potion 
thereof is declared unconstitutional. 
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statute has been treated as valid by the various de¬ 
partments of government but the opinion of 
public officers affected by the operation of a statute 
that it is unconstitutional does not destroy the pre- 


16 aj.s. 

sumption of constitutionality.^* Sudi continued and 
unquestioned operation of the statute in question,*^ 
or other similar legislation,*5 is entitled to weight, 
and is highly persuasive,** although not conclu- 


S.Ct. 155. 832 tr.S. 816. 92 luMd. 
898—Hld^go and Cameron Coun¬ 
ties Water Control and Improve¬ 
ment Dist No. 9 V. American Kio 
Grande Land & Iirigration Co., C.C. 
ATex.. 103 F.2d 609, certiorari de¬ 
nied 60 S.Ct. 88. 808 U.S. 573, 84 
L.Ed. 481--Marx v. U. S., C.CJL 
CaL, 96 F.2d 204—City of Tulsa v. 
Southwestern BeU Telephone Co., 
C.C,AOkl.. 75 F.2d 343. certiorari 
denied 65 S.Ct. 656, 295 XT.S. 744. 
79 L.Ed. 1690—^De Soto Motor Cor¬ 
poration V. Stewart, C.C.A.N.M., 62 
F.2d 914. 

Mallatt V. Ostrander By. & Tim¬ 
ber Co., B.C.Or., 46 F.Supp. 250. 

HL—People ex reL Probnick v. City 
of Waukesran, 116 N.B.2d 365, 1 lU. 
2d 456—^People ex rel. Schlae^rer v. 
Jarmuth, 76 N.B.2d 367, 398 lU. 66 
—^People ex rOL Christensen v. 
Board of Education School Pist. 
No, 99. Cook County, 65 N.E.2d 826. 
893 PI. 846. 

Ind.—Indiana Pepartment of Reve¬ 
nue Inheritance Tax Pivision v. 
Callaway's Estate, 110 N.E.2d 903, 
232 Ind. 1—^Illinois Steel Ca v. 
Fuller, 23 N.E.2d 259, 216 Ind. 180. 
Md.—Woelfel v. State, 9 A2d 826, 
177 Md. 494. 

Mass.—Attorney General v. Pelletier. 

134 N.E. 407. 240 Mass. 264. 

Mo.—-State v. McGee, 234 8.W.2d 587, 
361 Mo. 809. 

Mont.—^In re MahafCey’s Estate, 254 
P. 875, 79 Mont. 10. 

N.T,—^In re Tibbett Ave. in City of 
New York, 116-N.E 779, 221 N.Y. 
127. 

Garcia v. Pan American Airways. 
50 N.Y.S.2d 250. 183 Misc. 258, af¬ 
firmed 66 N.Y.S.2d 317, 269 App. 
Plv. 287, affirmed .67 N.E2d 257, 
295 N.Y. 862, motion denied 68 N. 
B.2d 59, 295 N.T. 981, certiorari de¬ 
nied 67 S.Ct 79, 329 U.S. 741, 91 
L.Ed. 640. 

Ohio.—Rowlands v. Wolfe Bros. Shoe 
Co., 5 Ohio N.P.,N.S., 170. 

Okl.—^Reeves v. State, 253 P. 610, 86 
Okl.Cr. 186. 

Pa.—Commonwealth v. Levine, 3 Pa. 
Plst & Co. 489, affirmed 82 Pa. 
Super. 106. 

Matten v« Bachman, 30 Pa.Pist 
452. 

Flynn v. Horst ConLPl., 58 
Pauph.Co. 78, affirmed 51 A2d 54, 
366 Pa. 2fr-rAppeal of Borough of 
White Haven, Quar.Sess., 35 Luz. 
Leg.Reg. 201. 

Va—Southern Ry. Co. v. City of 
Richmond, 8 S.E2d 271, 175 Va 
308, 127 AL.R. 1868. 

12 C.J. p 798 note 65. 


Effect of long acquiescence. 

On determination of constitution¬ 
ality see supra 9 92. 

To construction of constitutional 
provision see supra § 34. 

Valid construction acquired through 
long acquiescence see supra 9 98. 
Slgnlfioaat clroumsta&oe 
Fact that statute, has been on stat¬ 
ute books for well over a decade with 
no complaint registered against it is 
circumstance that may itself be of 
some significance in proceeding at¬ 
tacking its constitutionality. 

N.Y.—^Brous v. Smith, 106 N.E2d 603, 
804 N.Y. 164. 

SxpeaDLditnxe of vast wmnm 
The rule that all presumptions are 
In favor of the validity of statutes 
has added force where the statute has 
been accepted as valid for many 
years and vast sums have been in¬ 
vested In reliance on the rights 
granted. 

Cal.—^Los Angeles County v. South¬ 
ern CaL Tel. Co., 196 P.2d 778, 32 
CaL2d 378, appeal dismissed 69 S. 
Ct. 787, 336 n.S. 929, 93 L.Bd. 1090. 

92. U.S.—City of Tulsa v. South¬ 
western Bell Telephone Co., C.CLA. 
OkL, 76 F.2d 843, certiorari denied 
66 S.Ct 666, 295 U.S. 744, 79 L.Bd. 
1690. 

Utah.—^Keetch v. Cordner, 62 P.2d 
273, 90 Utah 428, 108 AL.R. 52. 

12 aj. p 798 note 66. 

AoqulesoeiLce by chanenglng ageaioy 

(1) Courts are reluctant to dis¬ 
turb a law long acquiesced in by the 
very administrative body challenging 
It, and under which substantial rights 
have been created. 

Wis.—State v. Board of School Di¬ 
rectors of City of Milwaukee, 209 
N.W. 688, 190 Wis. 69^. 

(2) It has been held, however, that 
the mere fact that an officer admin¬ 
istered the act and treated It as con¬ 
stitutional has no bearing on its ac¬ 
tual validity and constitutionality, in 
a suit brought to compel him to act 
under the statute. 

La.—State ex reL Chess & Wymond 
Co. of Louisiana v. Grace, 176 So. 
825, 188 La. 129. 

98. La.—State ex rel, Porterie y. 

Smith, 162 So. 413, 182 La. 662. 

Mass.—^Dexter v. Commissioner of 
Corporations and Taxation, 55 N.E 
2d 226, 816 Mass. 81. 

94. m.—People ex reL Rusch v. 

Ludwig, 7 N.E.2d 313, 366 HL 674. 
N.Y.—^People v. Tremaine, 235 N.Y.S. 
555, 226 App.Div. 881, reversed on 
other grounds 168 N.B. 317, 252 N. 

Y. 27. 


Thomson v. Elliott, 278 N.Y& 
898, 152 Misc. 188. 

Pa.—Bowers v. County Controller, 
Gom.Pl., 8 Sch.R6g. 1. 

Tex.—Seydler v. Border, Civ.App., 
116 S.W.2d 702, error refused. 
W.Va.—State Road Commission v, 
Kanawha County Court, 163 S.E. 
816, 112 W.Va. 98. 

AppokLtaneoDLt of derk 
County clerk's long-continued ac¬ 
quiescence in appointment of clerk 
by supreme court justices under stat¬ 
ute attacked by him, is not conclusive 
of validity of such act, but may be 
considered. 

N.T.—Devoy v. Craig, 131 N.E 884, 
281 N.T. 186. 

95. N.T.—^Biddlea Inc., v. Enright, 
146 N.E 625. 239 N.T. 854, 89 AU 
R. 766. 

Gardner v. Ginther, 250 N.Y.S. 
176, 232 App.Div. 296, affirmed 178 
N.E. 802, 267 N.Y. 678. 

Sacoessive legislation 
In determining validity of joint 
resolution of congress, legislative 
practice evidenced by successive leg¬ 
islation extending for century and a 
half of time must be given uaizstial 
weight. 

U.S.—^U. S. V. Curtiss-Wright Ex¬ 
port Corporation, N.T., 67 S,Ct 216, 
299 U.S. 304, 81 L.Ed. 255. 

Lottg-ooutlaued legislative usage is 
of controlling weight on the question 
of the constitutionality of an act 
Conn.—Sanger v. City of Bridgeport 
198 A 746, 124 Corm. 183, 116 AL. 

R. 1031. 

Tolisano v. State, 111 A2d 662, 
19 Conn.Sup. 266. 

AppUcatlou by administrative body 
Application of similar provision by 
administrative department for num¬ 
ber of years has strong bearing in 
determining validity of statute. 

U.S.—^Iron Mountain Oil Co. v. Alex¬ 
ander, C.C.AOkL, 87 F.2d 231, cer¬ 
tiorari denied 59 S.Ct 466, 281 U.S. 
768, 74 L.Ed. 1175. 

99- Ark, —McEachin v, Martlxi, 102 

S. W.2d 864, 193 Ark. 787. 

Conn.—Sanger v. City of Bridgeport 
198 A 746, 124 Conn. 183, 116 A 
L.R. 1031. 

La.—State ex rel. Caire v. Board of 
Com'rs of Port of New Orleans, 
141 So. 46, 174 La. 516. 

Me.—^Mclnnes v, McKay, 141 A 699, 
127 Me. 110, affirmed McKay v. Me- 
Innis, 49 S.Ct. 844, 279 U.S. 820, 78 
L.Ed. 975. 

N.T.—^La Rocca v. Flynn, 177 NJL 
290, 257 N.Y. 5. 
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sive,*^ of validity; and the statute. will be held 
invalid only where a clear and irreconcilable con¬ 
flict with the constitution is shown.®* 

Legislative practices at and shortly after adoption 
of the constitution have little weight on the issue 
of constitutional limitations on the legislative power 
and validity of a statute with .respect to such limita¬ 
tions.®® Long acquiescence in a law the alleged 
unconstitutionality of which is based on a purely 
technical objection is entitled to much greater con¬ 
sideration than where the objection goes to the sub¬ 
stance of legislation.^ Where great injury would re¬ 
sult from declaring a statute void, there is a strong 
presumption of constitutionality,® and the statute 
will be upheld unless a most direct and palpable 
violation of the constitution is shown.® 


CONSTITUTIONAL, LAW §§ 99-100 

§ 100. -Presumptions bb to Particular 

Matters 

a. Knowledge, motive, and intent of leg¬ 

islature 

b. Factual conditions of constitutionality 

c. Discrimination and classification 

d. Other presumptions 

a. Knowledge, Motive, and Intent of Legisla¬ 
ture 

Unless statutory language, proof, or rules of con¬ 
struction prevent, It will be presumed that the legisla¬ 
ture, In passing a statute, acted advisedly, In good faith, 
from a proper motive, with full knov^ledge of under¬ 
lying facts and conditions, and with the intent to con¬ 
form to constitutional requirements and to enact a vattd 
and effective statute. 

Unless facts proved,®*®® or judicially known,®*®® 


Scsdder V. Hosrt, 216 N.T.S. 805, 
218 App.Dlv. 11, affirmed 157 NJS. 
842, 245 N.T. 522. 

David-Zieseniss v. Zlesenlss, 120 
K.T.S:2d 649. 205 Misc. 886. 

Or.—Kelley v. Meyers. 263 P. 903, 124 
Or. 322, 56 A.Ii.R. 661. 

Pa.—James v. Public Service Com¬ 
mission of Commonwealth of Penn¬ 
sylvania, 177 A. 843, -116 Pa.Super. 
577. 

W.Va,—^Hitchie V. Axmentrout, 20 S. 

EL2d 474, 124 W.Va. 899. 

12 C.J. p 716 note 96. 

Oriminal statute 

That criminal statute has not been 
attacked as unconstitutional in ap¬ 
peals taken from convictions there¬ 
under is persuasive as to its valid¬ 
ity. 

Or.—^Kelley v. Meyers, 263 P. 903, 124 
Or. 822, 56 A.L.R. 661. 

87. Ark.—^MdSachin v. Martin, 102 
S.W,2d 864, 193 Ark. 787. 

Conn.—Tolisano v. State, 111 A.2d 
562, 19 Conn.SuD. 266. 
m. —^People ex rel, Schlaeger v, Jar- 
muth, 75 NJB.2d 867, 398 Ill. 66— 
People ex rel. Christensen v. Board 
of Education School Dist. No. 99, 
Cook County, 66 N.E.2d 825, 398 
Ill. 345. 

N.T.—Devoy v. Cral^r, 181 N.B. 884, 
281 N.Y. 186. 

Scudder V. Hoyt 216 N,T.S. 805, 
218 App;Div. 11, affirmed 157 N..E. 
842, HB N.T. 522. 

Or.—^Kelley v. Meyers, 263 P. 903, 124 
Or. 322, 66 A.L.R. 661. 

Pa.—James v. Public Service Com¬ 
mission of Commonwealth of Penn^ 
sylvania, 177 A. 843, 116 Pa.Sup6r. 
677. 

lowers V. County Controller, 
Com.PL, 8 Sch.Reg. 1. 

Va.—Southern By, Co. v. City of 
Richmond, 8 S.B.2d 271. 175 Va. 808, 
127 A.L.R: 1868. 

12 C.J. p 716 note 96, p 799 notes 57. 
58, I 


PUlu Xaii«uafir* of co n st i t u t i ogL 
Bong acquiescence cannot prevail 
over the plain language of the consti¬ 
tution which the statute violates 
when the constitutional question is 
presented to Supreme Court for first 
time. 

i Mich.—^Dearborn Tp. v. Dail, 55 N.W. 

2d 201. 384 Mich. 673. 
validity of related statute 
Courts are not bound by legisla¬ 
tive sanctlcm or usage in considering 
the constitutionality of related legis¬ 
lation since such usage ccmnot vali¬ 
date an unconstitutional statute. 
Md>—City of Baltimore v. O'Conor, 
128 A 759, 147 Md. 639, 40 AB-R. 
1058: 

N.T.—Schleffelin v. Henry. 206 N.T. 
S. 172. 123 Misc. 792, affirmed 207 
N.T.S, 914, 211 App.Div. 860. 

12 C.J. p 799 note 59 [aL 

98. Ark.—Swaim v. State, 44 B.W. 

2d 1098, 184 Ark. 1107. 

Cal.—^Willard v. Olenn-Colusa Irr. 
Bist., 268 P. 969, 201 Cal. 726. 

People V. Busiek, 89 P.2d 657, 82 
Cal.App.2d 316. 

Iowa.—Olander v. Hollo well, 188 N. 
W. 667, 193 Iowa 979, error dis¬ 
missed 43 S.Ct. 699, 262 U.S. 731, 

.. 67 B,Bd. 1206, 

N.J,—^Begg V. Passaic County, 4 A2d 
300, 122 N.J.Law 100, affirmed 8 A 
2d 574, 123 N.J.Baw 263. 

N.T.—^La Rocca v, Flynn, 177 N.B. 
290, 267 N.T. 6. 

Ohio.—Cochran v. State, 138 N.B. 64, 
105 Ohio St 541. 

Absenoe of substantial cbaMeuge 
A statute which has been in force 
without any substantial challenge for 
many years cannot be declared uncon¬ 
stitutional unless its unconstitution¬ 
ality is obvious. 

N.Jl—^Doremus v. Board of Education 
of Borough of Hawthorne, 75 .L2d 
880, 5 N.J. 435, appeal dismissed 
72 S.Ct 394, 842 U.S. 429, 96 B.Bd. 
476. 


99. N.BL—^Byers Woolen Co. v. Town 
of Gilsum, 146 A 511, 34 N.H. 1, 
64 AB.R. 1196. 

1* Mich.—Continental Imp. Co- v. 
Phelps, 11 N.W. 167, 47 Mich. 299. 

2. Okl.—Reeves v. State, 253 P. 510, 
36 Okl.Cr. 186. 

12 C.J. p 799 note 60. 

No oooasioia for Judlolal iuterfereiLeo 
Pa.—^In re Olyphant Borough Coun- 
cilmen, 49 Pa.Dist. St Co. 40, 45 
LackJur. 9, 35 Mun.B.H. 206. 

3. Ga.—Gormley v. Taylor, 44 Ga. 
76. 

12 C.J. p 799 note 61. 

3.50 U.S.—^gan v. U. S., C.C.AMo.. 
137 F.2d 369, certiorari denied 64 
S.Ct 195, 320 U.S. 788, 88 B.Ed. 474. 
—^Union Electric Co. of Missouri v. 

U. S., 137 F.2d 369, certiorari de¬ 
nied 64 S.Ct 196, 320 U.S. 788, 83 
B.Ed. 474. 

Minn.—State v. Donovan. 16 N.W.2d 
897, 218 Minn. 606—Bldred v. Divi¬ 
sion of Employment and Security, 
Department of Social Security, 295 
N.W. 412, 209 Minn. 68. 

Neb.—^Rocky Mountain Bines v. 
Cochran, 299 N.W. 696, 140 Neb. 
878. 

A regulatory statute is presumed 
to be supported by facts known to 
the legislature, unless facts judicial¬ 
ly known or proved preclude that 
possibility. 

Or.—American Federation of Babor 

V. Bain, 106 P.2d 644, 130 A.B.R. 
1278. 

3.55 U.S.—Egan V. U. S., C.C.AMO., 
187 F.2d 369, certiorari denied 64 
S.Ct 196, 820 U.S. 788. 83 B.Bd. 474 
—Union Electric Co. of Missouri 
V. U. S., C.C.A.MO., 137 F.2d 369, 
certiorari denied 64 S.Ct 195, 320' 
U.S. 788, 88 B.Ed. 474. 

Minn.—State v. Donovan, 16 N.W. 2d 
897, 218 Minn. 606—^Bldred v. Divi¬ 
sion of Employment and Security, 
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preclude such possibility, it will be presumed that j and lyith full Idiowledge of existing facts and con- 
the legislature, in passing a statute, acted advisedly j ditions on which its legislation is based,^ and that 


Department of Social Security, 29S 
N.W. 412, 200 Minn. 58. 

Neb.—^Rocky Mountain ' Dines v. 
Cochran, 299 N.W. 596, 140 Neb. 
878. 

Or.—American Federation of Labor 
V. Bain, 106 P.2d 644, 130 A.L.R. 
1278; 

4i TJ.S.—Chesebro v. Los Angeles 
County Flood Control Dist., CaL, 69- 
S.Ct 622, 806 U.S. 459, 83 L.Dd. 
921—^Townsend v. Yeomans, Ga., 67 
S.Ct. 842, 301 U.S. 441, 81 D.Ed. 
1210. 

Taylor v. Brown, BJm.App., 137 F. 
2 d 654, certiorari denied 64 S.Ct 
194, 320 U.S. 787. 88 LBd. .473. 

Association of Rock Island Me¬ 
chanical and Power Plant Em¬ 
ployees V. Lowden, D.C.Kan., 15 F. 
Supp. 176, affirmed, C.C.A., Broth¬ 
erhood of Railroad Shop Crafta of 
America, • Rock Island System, 
Grand Lodge No. 3 v. Lowden, 86 
P.2d 468, 108 A.D.R, 1128, certio¬ 
rari denied Brotherhood of Rail¬ 
road Shop Crafts of America v.’ 
Lowden, 57 S.Ct 435, 800 U.S. 669, 
81 L.Ed. 868 —^Pope v. Blanton, D.C. 
Fla., 10 F.Supp. 18, modified on 
other grounds 57 S.Ct. 821, 299 U. 
S. 521, 81 L.Ed. 884. 

Arlz.—Corpus ^tixls Seoundtun, utLOied 
til State ex reL Conway v. South¬ 
ern Pac. Co., 145 P.2d 530, 532, 61 
Ariz. 66 , reversed on other-grounds 
Southern Pac. Co. v. State ex rel. 
SulUvan, 65 S.Ct 1515, 225 U.S. 
761, 89 L.Bd. 1915—Francis .v. Al¬ 
len, 96 P,2d 277, 64 Ariz. 377, 126 
A.L.R. 190. 

CaL—California Physicians* Service 

V. Garrison, 172 P.2d 4. 28 CaL2d 
790, 167 A.LR. 806. 

City of Ojai v. Chaffee, 140 P.2d 
116, 60 Cal.App.2d 54. 
D.C.^Phlladelphia, B. & W. R. R. v. 
Hazen, 116 F. 2 d 543, 78 App.D.C 
87. 

Idaho.—Common School Dist No. 2 
of Nez Perce County v. District 
No. 1 of Nez Perce County, 227 P. 
2d 947, 71 Idaho 192. 

Kan.—Cow Creek Valley Flood Pire- 
ventlon Ass*n v. City of BCutchin- 
son, 200 P. 2 d 299, 166 Kan. 78. 

Ky.—Cornett v. Clements, 216 S.W.2d 
417, 809 Ky. 80. 

Me.—^Baxter v. WatervUle Sewerage 
Dist, 79 A.2d 685, 146 Me. 21 t— 
In re Opinion of the Justices, 15 
A.2d 88 , 187 Me. 340. 

'Mich.—Beacon Club v. Buder, 52 N. 

W. 2d 166, 38^ Mich. 412, appeal 
dismissed Eight O’clock Club, v.- 
Buder, 72 S.Ct 1077, 343 U.K 971.’ 
96 L.Ed. 1366,, rehearipg denied 73 
S.Ct 6 , 844 U.S. 848, 97 L.Ed. 659. 

'Minn.- 7 -Stat 6 ex reL Peterson v. 
Bentley, 12 N.W.2d 847. 216 Minn. 


146—State v. Kenny Boiler & Mfg. 
Co., 279 N.W. 407, ^02 Minn. 606: 
Mo.—State v. Day-Brite Lighting, 
240 S.W.2d 886 , 362 Mo.. 299, af- 
finned 72 S.Ct 405, 842 U.S. 421, 
96 L.Ed. 469, rehearing denied 72 
S.Ct 674, 348 U.B 921, 96. L.Ed. 
1334—State ex reL Meals v. Hack- 
mann, 217 S.W. 271—^Poole Cre- 

ber Mai^et Co. v. Breshears, 125 
S.W.2d 28, 843 Mo. 1138. . 

Mont—Ex parte Sheehan, 49 P.2d 
438, 100 Mont 244-^Rathbone v. 
State Board ;of Land Com’rs- of 
Montana, 47 P.2d 47, 100 Mont 109 
—^Leuthold V. Brandjord, 47 P.2d 
41. 100 Mont 96. 

Neb.—^Bauer v. Game, Forestation 
and Parks Commission, 293 N.W. 
282, 188 Neb. 486. 

N.J.—Interstate Sanitation Commis¬ 
sion V. Weehawken Tp., 58 A-2d 
630, 141 N.J.Eq. 586. modiffed on 
other grounds 63 A.2d 528, i .N.J. 
830. 

N.M.—Hutchens v. Jackson, 28 P. 2 d 
. 365. 87 N.M. 325. 

N.Y.—^Lapchak v. Baker, 80 N.E.2d 
751, 298 N.Y. 89—East N.- Y. Sav. 
Bank v. Hahn, 59 N.B.2d. 625, 293 
N.Y. 622, affirmed 66 S.Ct 69, 326 
U.S. 230, 90 LEd. 84, 160 A.L.R. 
1279. 

Buchanan v. Town of Salina, 58 
N.T.S.2d 797. 269 App.Div.. 1008. 
270 App,Div. 207, reargument, de¬ 
nied 60 N.Y.S. 2 d 270, four cases, 
270 . App.Div. 207, 800. 

^ Macrum v. Board of Sup*rs of 
S.uffolk County. 262 N.Y.S. 646, 141 
Misc. 868 , affirmed Macrum v. 
Hawkins, 267 N.Y.S. 287, 235 App. 
Div. 870, reversed on other groimds 
184 N.B. 817, 261 N.Y. 193, rear^ 
gument denied 185 N.B. 796, 261 N. 
Y. 691—People v. Richter; 183 N.Y. 
S.2d 685, 206 Midc. 304. 

Peters v. New York City Hous¬ 
ing Authority, 128 N.T.S.2d 224, 
modified on other grounds 128 N.Y, 
S.2d 712, 283 App.Dlv. 8 01, reversed 
on other grounds 121 N.B.2d 629,. 
807 N.Y. 619—Shielcrawt y, Mof¬ 
fett, 49 N.T.S.2d 64, affirmed Z1 N, 
Y.S.2d 188, 268 App.Div. 862. -re¬ 
versed oh other grounds 61 N.E.2d 
435, 294 N.Y. 180. 169 A.L.R. 971, 
moUon denied d 2 N.E.2d 892, 294 
N.Y, 840—People v. 'Chenango 
County, *89 N.Y.S.2d 786. 

Ohio.—State v. Williams, 116 N.E. 2 d 
36, 94 Ohio App. 249. 

OkL—Corpus iTuxis dted lu State v. 

Johnson, 215 P, 946, 947, 90 OkL 21. 
Or.—State v. Buck, 262 P.2d 496, 200 
Or. 87—City of .Portland v. Good- 
wim 210 P,2d 677, 187 Or. 409. 

Pa.—Commonwealth y.. Perkins, 21 
A.2d 46, 842 Pa, 629, affirmed 62 S. 
Ct 484, 31*4 U.S. 686 . 86 L.Ed. 473 | 
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—^In re Hadley, 6 A.2d 874. 336 Pa. 

100 . 

Commonwealth ex reL Woodelde 
V. Sun Ray .Drug Co., Com.Pl., 67 
DaupbCo. 129: 

Rl.—Opinion to the Governor, 63 A 
2d 724, 76 R.L 64. 

3.D.—State ex rel. Botkin v. Morri- 
s6n, 249 N;W. 663, 61 S.D. 844. 
Tex.—^Martin v. Railroad Commission 
of Texas, Civ.App., 93 S.W.2d 1155, 
reversed on other groimds. Sup. 
106 S.W.2d 653—Flrat Nat. Bahk v! 
City of Port Arthur, Clv.App., 35 
S.W.2d 268., 

Wash.—Campbell v. State, 122 P.2d 
468, 12 Wash.2d 469—Great North¬ 
ern Ry. Co; V. Sta.te, 52 P.2d 1274, 
184 Wash. 648, reversed on other 
grounds Great Northern Ry. Co. v. 
State of Washington, 57 S.Ct 397, 
300 U.S. 154. 81 L.Bd. 572, rehear¬ 
ing denied 67 S.Ct 604, 800 U.S. 
•686, 81 L.Ed. 888, followed in Ohi- 
cage, M., St P. & P. R. Co., 62 P. 
2d 1279, 184 Wash. 710, and. North¬ 
ern Pac. R. Co. V. State, 52 P.2d 
1279, 184 Wash. 710. 

Wls.—Onsrud v. 'Kenyon, 200 N.W. 
859, 238 Wls. 496-^tate ‘ ex rel 
SulUvan v. Dammann, 277 N.W. 
" 687, 227 Wis. 72. 

12 C.J. p 799 note 66. 

Wyo.—^Ludwig v. Harston, 197 P.2d 
262, 65 Wyo. 134—State v. Sheiv 
man, 105 P. 299, 18 Wyo. 169. 27 
L.R.A.,N.S., 898, Ann.Cas.l912C 

819. 

Rule appUed to statutory classifica¬ 
tion see infza subdivision c of this 
section; 

"WTxen the vaUdity of a legisla¬ 
tive act depends upon the prior as¬ 
certainment hy the Legislature of 
any letter of fact it will be pre¬ 
sumed that the Legrislature made 
proper inquiry and, ascertained the 
necessary facts to exist.’* 

Mo.—State ex reL MeAls v. B[ack- 
mann, 217 S.W..2n, 278. 

N.M,—Hutchens v. Jackson, 28 P.2d 
356, 860, 87 N.M. 326. 

Bationai basis of leglslaitive meastize 
(1) Aj^mptlon is that a legisla¬ 
tive measure rests on some rational 
basis within the knowledge and ex¬ 
perience of the legislature. In absence 
of a showing to the contrary. 

N.J.—Reingold v. Harper, 78 A2d 64, 

6 N.J. 182. 

. (2) In determining whether a 
statute results in a denial of equal 
protection of the law, the court must 
presume that legislative distinctions 
have been made on a rational basis, If 
ther^ is. any conceiva^e state of 
facts which would support it 
U-S.—Leo JB’eis^ v. Young, D.C, 

Wis., 46 F.'Supp. 622, reversed on 
other grounds 128 F.2d 972. 
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no general laws are ever passed either through want 
of information on the part of the legislature or be¬ 
cause it was misled by false representations of in¬ 
terested parties.® The legislature is presumed not 
only to have put the true interpretation on the 
constitution,®-® but klso to have understood the 
facts of the particular case,®*i® and not to have 
willfully disregarded either.®-^® 
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It will also be presumed that the legislature care¬ 
fully investigated and. properly determined that the 
interests of the public required the enactment of 
particular legislation,® and intended to enact a law 
for the accomplishment of a needed purpose,®-® a 
legitimate object,or a worthy objective,®*^® that 
it had in mind a constitutional purpose rather than 
an unconstitutional one,®-^® and that it acted with 


p^esimu^tLoa mot ovactlirowm 
The presumption that state legis¬ 
lature, in enacting etatute fixing 
ma-giTwnm charges for handling and 
selling leaf tobacco, knew the facts 
as to the industry, requiring remedy, 
cannot be overthrown by the testi¬ 
mony of indlvidtial legislators. 

XJ.S.—^Townsend v. Teomans, Ga, 57 
S.Ct. 842, 801 U.S. 441, 81 L-Bd. 
1210. 

Om mere queartioaui of the 

legislature is presumed to act with 
full knowledge of the facts on which 
its legislation is based. 

Mont—Wheir v. Dye, 73 P.2d 209, 106 
Mont 847—^Rlder v. Cooney, 23 P. 
2d 261, 94 Mont 295. 

SmergeoLoy act 

The legislature is presumed to 
know the facts on which it declares 
a law to be an emergency act.—State 
V. Hinkle, 198 P. 686, 116 Wash. 1. 
];iLtexpretatiozL by. court of comstttcu 
titosud amendment 
Supreme .Court in Interpreting 
statute providing for enforcement of 
constituting amendment, was requir¬ 
ed to presume that legislature. was 
apprised of inteipretatloh of court of 
amendment and to give, some mean¬ 
ing to words in statute used by legis¬ 
lature in its obvious endeavor to 
identify the fund involved. 

Ark,—Taylor, y. J. A. Biggs Tractor 
Co., 122 .S.W.2d 608, 197 Ark.'888. 
Abseaiee of imvestlgation or public 
heazimg 

Strictly, legljslative action by a leg¬ 
islative body is not invalid because 
it is taken without investigation or 
public hearing, since the legislature, 
acting within its sphere, is presum¬ 
ed to know the needs of the peopla, 
Md.—Chissell v. Mayor & City Coun¬ 
cil of Baltimore, 69 AL.2d 63, 193 
Md. 535. 

8. Ariz.—Corpus Juris Secundum | 
quoted ia State ex rel. Conway v. 
Southern Pac. Co., 145 P.2d 630, 
582, 61 Ariz. *66, reversed on other 
grounds Southern Pac. Co. ex rel. 
Sullivan, 66 S.Ct. 1516, 326 U.S. 
761, 89 L.lJd. 1916. 

Qa.—Clements v. Powell, 116 S.E.‘ 
624, 156 Ga. 278. 

12 C.J. p 799 note 67. 

Fresumptiou is* conolusiye 
Ga—Clements v. Powell, supra. 

6j6 Pa—^In re Hadley^ d A.2d 874, 
386 Pa 106. 


5.10 Pa—In re Hadley, supra 

5.15 Pa—In re Hadley, supra 

6. U.S.—Chesebro v. Los Angeles 
County Flood Control Dist, Cal., 
59 S.Ct. 622, 306 U.S. 459, 83 L. 
Bd. 921. 

Lisichin v. Andrews, Xf.CN.T., 23 
P.Supp, 657. 

Ariz.—Corpus Juris Secundum quot¬ 
ed in State ex rel. Conway v. 
Southern Pac. Co., 146 P-2d 680, 
682, 61 Ariz. 66, reversed on other 
grounds Southern Pac. Co. ex reL 
Sullivan, 65 S.Ct. 1516, 826 U.S. 
761, 89 L.Bd. 1915. 

Cal-T-City of Los Ajogeles v. Los An¬ 
geles County Flood Control Dist., 

' 80 P.2d 479, 11 Cal.2d 896—Pacific 
Coast Dairy v. Police Court of 
City and County of San Francisco, 
8 P.2d 140, 214 Cal. 668, 80 A.L.R. 
1217. 

Bx parte McDonough, 80 P.2d 
485, 27 Cal.App.2d 166. 

Del.—State v. Hobson, 88 A.2d 846, 
7 Terry. DeL, 381. 

D.C.—^Philadelphia & W. B- R. v. 
Hazen, 116 P.2d 643. 73 App.D.C. 
87. 

La—^Board of Barber Bxaminers of 
Louisiana v. Parker, 182 So. 486, 
190 La 214. 

Md.—Chissell v. Mayor & City Coun¬ 
cil of Baltimore, 69 A.2d 53, 198 
Md. 635. 

Mo.—^Hickey y. Board of Ed. of City 
of St Louis, 256 S.W.2d 775, 863 
, 24 !o. 1039—Poole & Creber Market 
. Co. V. Breshears, 126 S.W.2d 23, 
343 Mo. 1133. 

Ueb,—Bauer v. Gama Forestation 
and Parks Commission, 293 N.W. 
282, 138 Neb. 486. 

OkL—^Ex parte Strauch,, 157 P.2d 
201, 80 Okl,Cr. 89. 

Public need , 

— ^Ryan V. Housing Authority of 
City of Newark, 16 A.2d 647, 125 
N.J.Law 886, 

DeUberaUon, beUef, and puxpose 
. In determining constitutionality of 
state or federal law, federal cotirt 
is required to consider rationally 
conceivable facts attributable to de¬ 
liberation, purpose of leg¬ 

islature in its enactment 
U.S.—Pacific Gas & Electric Go. v. 

Sacramento Municipal Utility Dist, 
. , C.C.A.Cal., 92 F.2d 366, certiorari 
denied 68 S.Ct 610, 803 U.S. 640, 
82 L.Ed. 1100. 


Making of suryey 

The legislature and its committees 
are presumed to have done their du¬ 
ty and acted conscientiously in mak¬ 
ing survey of conditions in state 
before enacting statute. 

Ill.—Gaea V. City of Chicago, 103 
N.E.2d 617, 411 lU. 148. 

Cfiumge of paao6 of trial 
It must be presumed that legisla¬ 
ture, in enacting a statute providing 
that place of trial be changed to neu¬ 
tral county, where county or city 
was plaintifCr determined tl^t justice 
so required. 

Cal.—City of Stockton v. Elllngwood, 
248 P. 272, 78 CaLApp. 117. 

6.5 Elan.—Hunt v. Eddy, 90 P.2d 
747, 150 Kan. 1. 

Bxlgeuoy; remedy 
It is to be assumed that the stat¬ 
ute is directed to an exigency made 
manifest by experience and that the 
remedy provided in statute is in ac¬ 
cordance with the known need. 

N.J.—Jamouneau v. Haruer, 109 A. 

'2d 640, 16 N.J. 600, certiorari de¬ 
nied 76 S.Ct. 680, 349 U.S. 904, 99 
L.Ed,-. 

Workmen’s Compensation Law 

The court must presume that pur¬ 
poses of Workmen’s Compensation 
Law are public purposes. 

Mo.—Hickey v. Board of Ed. of City 
of St Louis, 256 S.W.2d 776, 363 
Mo. 1039, 

Mortgage foreclosure moacatotium 
N.T.—^East N. Y. Sav. Bank v. Hahn, 
59 N.E.2d 626, 293 N.Y. 622, af¬ 
firmed 66 S.Ct 69, 826 U.S. 280, 90 
L.Ed. 34, 160 A.L.R. 1279. 

6,10 N.Y.—In re Joint Legislative 
Committee to Investigate Educa¬ 
tional System of State of New 
York, 82 N.E.2d 769, 286 N.Y. 1, 
motion denied 26 N.Y.6.2d 399, first 
case, 260 App.Dlv. 1007, appeal de¬ 
nied 25 N.Y.S.2d 399, second case, 
260 App.Div. 1007, appeal denied 
Teachers Union of City of New 
York V. Joint Legislative Commit¬ 
tee to Investigate Educational Sys¬ 
tem, 26 N.Y.S.2d 899, 260 App.Div. 
1007. 

6.15 Conn.—Amsel v. Brooks, 106 A. 
2d 152, 141 Conn. 288. . 

6.90 S.C.—Powell V. Thomas,- 62 B 
E.2d 782, 214 S.C. 376. ’ . 
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the purpose of promoting the interests of the people 
as a whole.®*^5 So, the court will presume that 
the legislature, in enacting a regulatory measure, 
had adequate knowledge of the evils sought to be 
corrected and did not act arbitrarily or unreason¬ 


ably.^ 

It will always be presumed that the legislature 
acted in good faith,^ ynth integrity,fairness, 
and sincerity of purpose,^*15 according to its honest 
judgment,from a proper motive,^ in the interest 


Puhllo pturposea; gov^nmientai tune- 
tions 

Mo.—^Laret Inv. Co. v. Dickmann, 134 

5. W.2d 65. 345 Mo. 449. 

BM U.S.—Atchison. Topeka & Santa 
Fe Hailroad Co. v. Matthews, Kan., 
19 S.Ct. 609. 174 U.S. 96. 48 KEd. 
909. 

Cal.—^People v. G^eorgre, 109 P.2d 404, 
42 Cal.App.2d 568. 

N.Y.—Shlelcrawt v. Moltett, 49 N.T. 
S.2d 64, affirmed 51 N.T.S.2d 188, 
268 App.Div. ,362, reversed on oth¬ 
er grounds 61 N.E.2d 435, 294 N.Y. 
180, 159 A.I 1 .H. 971. motion denied 
62 N.E.2d 892. 294 K.Y. 840. 

7m U.S.—^Polk Co. V. Glover, D.C. 
Fla.. 22 P.Supp. 675, reversed on 
other grounds 59 S.Ct 16, 306 U.S. 

6. 83 L..Ed. 6. 

Aris.—Corpus Juris geonndnm. quot¬ 
ed la State ex reL Conway v. 
Southern Pac. Co., 146 P.2d 630, 
532, 61 Ariz. 68, reversed on other 
grounds Southern Pac. Co. ex reL 
Sullivan, 66 S.Ct 1516, 325 U.S. 
761, 89 I^Ed. 1916. 

Cal.—Hollywood Turf Club v. Daugh¬ 
erty. 224 P.2d 369, 36 Cal.2d 352. 
N.Y.—-Szold V. Outlet Embroidery 
Supply Co„ 8 N,B.2d 868, 274 N.Y. 
271, motion granted 11 N.E.2d 741, 
275 N.Y. 542, appeal dismissed 58 
S.Ct 742, 303 U.S. 623. 82 L..Ed. 
1086. 

Abbye Employment Agency v. 
Robinson, 2 N.Y.S.2d 947, 166 Misc. 
820. 

Tex.—^Martin T. Railroad Commis¬ 
sion of Texas, Clv.App., 98 S.W.2d 
1156, reversed on other grounds, 
Sup., 106 S.W.2d 653. 

gr aa t m eat of iadnstslal lajazles 
The legislature, In enacting a stat¬ 
ute prohibiting rendition of medieal 
care to injured workmen by physi¬ 
cians not authorized by industrial 
commission, would be presumed to 
have IncLuired and found need of spe¬ 
cial training or fitness for treatment 
of compensable industrial injuries. 
N.Y.—Szold V. Outlet Embroidery 
Supply Co.. 8 N.B.2d 858. 274 N.Y. 
271. 

JEteqaiveiaeat for deolaxLng statute 
uaooastitutioaal 

Before a court can pronounce a 
statute unconstitutional, it must be 
able to see either that there is no 
real, substantial eviL which it is to 
the public Interest to gruard against, 
or that there is no reasonable rela¬ 
tion between the evil and the pur¬ 
ported cure or p^ventloh ottered by 
the statute. 


N.Y.—People v. Susi, 28 N.Y.S.2d 
812. 

8. Ala.—^Morgran County v. Edmon¬ 
son, 192 So. 274, 288 Ala 522. 

Howell V. Johnson. 42 So.2d 644, 
34 AlaApp. 570, certiorari denied 
42 So.2d 649, 253 Ala 63. 

Colo.—Allen V. Bailey, 14 P.2d 1087. 
91 Colo. 260—^People ▼. Texas Co., 
276 P. 896, 85 Colo. 289—People v. 
Morgan, 246 P. 1024. 79 Colo. 504. 
Ind.—^tith Petroleum Co. v. Depart¬ 
ment of Audity and Control of In¬ 
diana, 6 N.B.2d 617, 211 Ind. 400. 
La—State v. Saia, 83 So.2d 665, 212 
La 868. 

Or.—^Port of Portland v. Reeder, 280 
P.2d 824. 

S.C.—O’Shields v. Caldwell, 85 S.B. 

2d 184, 207 S.C. 194. 

W.Ya—Co-xpuB Juris and Corpus Ju¬ 
ris Seouudum oited iu Price v. 
Sims, 58 S.B.2d 667, 667, 184 W.Va 
178. 

Presmuptiou oonolusive 

U.S.—Baker v. U. S., C.C.A.Forto 
Rico, 27 F.2d 863, certiorari denied 
U. S. V. Baker, 49 S.Ct. 186, 278 U. 
S. 656, 78 L.Ed. 565. 

Penn v. Glenn, D.C.Ky., 10 F. 
Supp. 483, appeal dismissed, ac.A., 
Glenn v. Penn, 84 P.2d 1001. 

Mich.—C. F. Smith Co. v. Fitzgerald, 
259 N.W. 852, 270 Mich. 659, appeal 
dismissed C. F. Smith Co. v. At¬ 
wood, 56 act 116, 296 U.S. 659, 
80 L.Ed. 470. 

Subterfuge to avoid ooustltutiou 
While constitutional Inhibitions 
cannot be avoided by subterfuga the 
I court cannot presume the existence 
j of a device to avoid the law or find 
i it on mere suspicion, when the fact 
alleged is susceptible of proof. 

Pa—Collins v. Lewis, 120 A. 889, 276 
Pa 435. 

xrtmost grood faith 

Iowa—Sperry & Hutchinson Co. ▼. 

Hoegh, 65 N.W,2d 410. 

Statement as to purpose 
In determining constitutionality of 
a statute, courts must accord to gen¬ 
eral assembly the utmost confidence 
that statement made in statute as to 
the purpose, thereof was made hon¬ 
estly and in good faith. 

Conn.—Lyman v. Adorno, , 52 A.2d 
702, 183 Conn. 611. 

Xiovy of tax and appropriatiou of 
proceeds 

When legislature levies a tax and 
appropriates proceeds thereof for 
purpose which it declares to be for 
public welfare, presumption is that 
legislature has acted iu good faith. 
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Me.—State v. F. H. Tahlslng, Inc., 88 
A.2d 144, 147 Me. 417. 

Mo.—State ex reL Randolph 
County V. Walden, 206 S.W.2d 979, 
867 Mo. 167. 

Ellis V. State Dept, of Public 
Health and Welfare, App., 277 S 
W.2d 331. 

Purpose to deceive; special leglsla- 
tlou 

The court should be slow to attrib¬ 
ute to the legislature a purpose to 
deceive by enacting local or special 
legislation under the guise or pre¬ 
tense of a general law. 

Iowa.—Knudson v. Linstruin, 8 N.W. 
2d . 495, 283 Iowa 709. 

8.10 Ala.—State ex reL Rountree v. 
Summer, 28 So.2d 566, 248 Ala. 645. 

8,15 Ala.—State ex reL Rountree v. 
Summer, supra. 

BJSO U.S.—^Merced Dredging Co. v. 
Merced County, D.C.Cal.. 67 F.Supp. 
598. 

9« U.S.—Caldwell V. Alabama Dry 
Dock Sc Shipbuilding* Co., C.C.A 
. Ala., 161 F.2d 88, certiorari denied 
68 act. 59, 832 U.S. 759, 92 L.Ed. 
345, and Alabama Dry Dock & 
Shipbuilding Co. v. Andrews, 68 S. 
CL 60, 882 U.S. 769, 92 L.Bd. 345. 

Merced Dredging Co. v. Merced 
County, D.C.Cal., 67 F.Supp. 598— 
Harris v. Central Nebraska Pub¬ 
lic Power & Irrigration DisL, D.C. 
Neb., 29 F.Supp. 426—^Ziffrin, Inc., 
T. Martin, D.C.B:y., 24 F.Supp. 924, 
affirmed 60 aCL 168, 808 U.S. 132, 
84 L.Ed. 128. 

Ala.—<iozpu8 Juris died iu Hall v. 

Blan, 148 So. >601, 610, 227 Ala. 64. 
Conn.—^Amsel v. Brooks, 106 A2d 
152, 14i Conn. 288—Walsh v. Jenks, 
62 A.2d 773, 185 Conn, 210. 

Fla.—State v. Johnson, 185 So. 816, 
192 Fla 19. 

Miss.—^Russell Inv. Corporation v. 

Russell, 182 So. 102, 182 Miss. 385. 
Tenn.—Corpus Juris cited in State 

V. Thomason, 221 S.W. 491. 495, 
142 Tenn. 527. 

W.Va— :<^orpu8 Juris and Corpus Ju« 
ris Secundum cited in Price v. 
Sims, 58 aE.2d 657, 667, 134 W. 
Va 178. 

Wyo.—State v. Hoskins. 212 P. 766, 
29 Wyo. 198—State V, Snyder, 212 
P. 768, 29 Wyo, 168. 

12 C.J. p 799 note 68* 

Puxtheriiig reasomihls ground for 
vuUdity 

Where there is any reasonable 
ground on which validity of an act 
can be sustained, the court will pre- 
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of the public welfare,for the best interests of the 
state,with reason,^-l5 or with sufficient *rea- 
sons^-2^ or basis,and not from caprice ;®-30 the 
court will not lightly assume legislative arbitrariness 
and caprice.®*^® Hence, it will be presumed that 
the legislature in passing a statute had existing con¬ 
siderations of public health, safety, morals, or gen- 
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eral welfare in mind as justifying its regulation,^® 
provided the enactment shows on its face a sem¬ 
blance of endeavor to denounce the evils sought to 
be cured.il 

The presumption exists that the legislature did 
not intend to violate the constitution, but intended 
to act within the scope of its lawful powers,l2 hav- 


sume that the legislature intended to 
further that ground rather than that 
it acted on some improper motive. 
Conn.—State ex rel. Higgins v. Civil 
Service Commission of City of 
Bridgeport, 90 A.2d 862, 1S9 Conn. 
102 . 

Turpose of agxicultiural zegnlatioa. 

Court assumes that theory and 
purpose of statute regulating potato 
sales was to promote marketability 
and not to interfere with the inteiv 
state sale thereof in violation of the 
constitution. 

U.S.—^Detweiler v. Weleh, C.C.A. 

Idaho, 46 F.2d 75, 73 A.L..H. 1440. 
M Cal.—^People v. George, 109 P. 

2d 404, 42 Cal.App.2d 568. 

Wash.—^Frach v. Schoettler, 280 P.2d 
1038. 

Public xMcd and xKilioy 
Court was bound to marshal in 
support of statute every considera¬ 
tion of public need and public pol¬ 
icy on which the legislature could 
rationally base its legislation. 

Hass.—Commonwealth v. Perris, 25 
K.E.2d 378, 305 Mass. 233. 

•9.10 U.S.—^Merced Dredging Co. v. 
Merced County, D.C.Cal., 67 P. 
8upp. 598. 

•9-15 N.Y.—^Peters v. New York City 
Housing Authority, 128 N.Y.S,2d 
224, modified on other grounds 128 
N.Y.S.2d 712, 283 App.Div. 801, re¬ 
versed on other grounds 121 N.B. 
2d 529, 307 N.Y. 619. 

•9.20 Ind.—State v. Clements, 22 N. 
H.2d 819, 215 Ind. 066. 

;9.25 N.Y.—^People v. Pranfclin Nat. 
Bank of Franklin Square, 118 N.Y. 
S.2d 210, 281 App.Div. 767, modified 
on other grounds 113 N.E3.2d 796, 
305 N.Y. 453, reversed on other 
grounds Franklin Nat. Bank of 
Franklin Square v. People of N. Y., 
74 S.Ct. 650, 347 U.S. 373, 98 Li.Bd. 
767, motion granted People v. 
Franklin Nat. Bank of Franklin 
Square, 120 N.E.2d 862, 307 N.Y. 
678. 

«.30 N.Y.—Peters v. New York City 
Housing Authority, 128 N.Y.S.2d 
224, modified on other grounds 128 
N.Y.S.2d 712, 283 App.Div. 801, re¬ 
versed on other grounds 121 N.E. 
2d 629, 307 N.Y. 619. 

'9.35 Del.—Ajax Distributors v. 

Springer, 28 A.2d 309. 

10. U.S.—Road Imp. Dlst. No. 7 of 
Crittenden County, Ar]^ v. St 
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Louis-San Francisco R. Co., C.C.A 
Ark., 28 P.2d 826. 

Cal.—Lockheed Aircraft Corp. v. Su¬ 
perior Court of Los Angeles Coun¬ 
ty, 171 P.2d 21, 28 CaL2d 481, 166 
A.L.R. 701. 

People V. George, 109 P.2d 404, 
42 Cal.App.2d 668—^Mansur v. City 
of Sacramento, 103 P.2d 221, 39 CaL 
App.2d 426. 

La.—State v. Rones, 67 So.2d 99, 223 
La<. 839. 

N.J.—^Jamouneau v. Hamer, 109 A.2d 
640, 16 N.J. 600, certiorari denied 
75 S.Ct. 580, 849 U.S. 904, 99 L.Bd. 

N.Y.—^People v. Chenango County, 89 
N.Y.S.2d 786. 

Wyo.—^Ludwig v. Barston, 197 P.2d 
262, 65 Wyo. 134—State v. Sher¬ 
man, 106 P. 299, 18 Wyo. 169, 27 
L.R.A.,N.S„ 898, Ann.Cas.l9l2C 

819. 

Buie applied to 

(1) Minimum •wage law for fe¬ 
males. 

Ark.—State v. Crowe, 197 S.W. 4, 180 
Ark. 272, L.R.A.1918A 567, Ann. 
Cas.l918D 460. 

(2) Qualifications for admission to 
bar. 

Wls.—State V. Cannon, 240 N.W. 441, 
206 Wls. 374. 

(3) Regulation of weight of loads 
on highways. 

Ill.—People V. Linde, 173 N.B. 361, 
341 Ill. 269, 72 A.L.R. 997. 

(4) Slum clearance and public 
housing acts. 

Ind.—^Edwards v. Housing Authority 
of City of Munoie, 19 N.B.2d 741, 
215 Ind. 830. 

(6) Statute for protection of per¬ 
sons and property against danger 
from fire and explosion in oil and 
gas weUs. 

Oal.—^Larson v. Bush, 83 P.2d 965, 
29 CaLApp.2d 43. 

11. Cal.—^Ex parte Alexander, 18 P. 
2d 410, 128 CaLApp. 661. 

12. U.S.—^Becker Steel Co. of Amer¬ 
ica y. Cummings, N.Y., 66 3.Ct. 16, 
296 U.S. 74, 80 L.Ed. 54. 

Wells, by Gillig, v. Attorney 
General of U. S., C.A..Ka n ., 201 F. 
2d 666—^Kincaid v. U. S., D.C.La., 
37 P.2d 602, affirmed, C.C.A., U. S. 
V. Kincaid, 49 P.2d 768, reversed on 
other grounds Hurley v. Kincaid, 
52 S.Ct. 267, 286 U.S. 96, 76 L.Bd. 
637—American-La France Fire 
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Engine Co. v. Riordan, C.C.A.N.Y., 
6 P.2d 964. 

Clark V. U. a, CtCl., 72 P.Supp. 
694, 109 CtCl. 444, certiorari de¬ 
nied 68 S.Ct. 457, 333 U.S. 833, 92 
L.Ed. 1117, rehearing denied 69 S. 
Ct. 12, 335 U.S. 838. 93 L.Ed. 390 
—^Fleming v. Peoples Packing Co., 
D.C.Okl., 42 P.Supp. 8d8. reversed 
on other grounds 132 P.2d 236, cer¬ 
tiorari denied 63 S.Ct. 831, 818 U. 
S. 774, 87 L.Bd. 1144—State of 
Oklahoma ex rel. Phillips v. Guy 
P. Atkinson Co., D.C.Okl., 37 P. 
Supp. 93. affirmed 61 S.Ct 1050, 
318 U.S. 508, 85 D.Ed. 1487—U. S. 
V. Appalachian Electric Power Cq:, 
D.C.Va., 23 P.Supp. 83, affirmed,^C. 
C.A., 107 P.2d 769, reversed "on 
other grounds, 61 S.Ct. 291, 311 U. 
S. 377, 85 L.Ed. 243, rehearing de¬ 
nied 61 S.Ct 648. 312 U.S. 712, 86 
L.Ed. 1143—U. S. V. Seven Oaks 
Dairy Co., D.C.Mass., 10 P.Supp. 
995—Penn v. Glenn, D.C.Ky., 10 P. 
Supp. 483, appeal dismissed, C.C.A., 
Glenn v. Penn, 84 P.2d 1001. 

Ala.—^Board of Cosmetological Ex¬ 
aminers of Jefferson County v. 
Gibbons, 198 So. 116, 238 JUa. 612— 
Stone V. State ex rel. Courtney, 171 
So. 362, 233 Ala. 239. 

Ariz.—^Roberts v. Spfay, 228 P.2d 
808, 71 Ariz. 60. 

Ark.—^Bollinger v. Watson, 63 S.W.2d 
642, 187 Ark. 1044—Axley v. Ham¬ 
mock, 50 S.W.2d 608, 186 Ark. 939. 
Cal.—Shealor v. City of Lodi, 145 P. 
2d 674, 23 Cal.2d 647—Miller v. 
Municipal Court of City of Los 
i^ngeles, 142 P.2d 297, 22 CaL2d 
818. 

San Gabriel County Water Dlst. 
V. Richardson, 228 P. 1056, 68 Cal. 
App. 297—^Rhode Island Ins. Co. 
V. Downey, 209 P.2d 72, reheard 
212 P.2d 965, 95 Cal.App.2d 220— 
Franklin v. Peterson, 197 P.2d 788, 
87 Cal.App.2d 727. 

Colo.—^Public Utilities Commission v. 

Manley, 60 P.2d 913, 99 Colo. 153. 
Conn.—^Attruia v. Attruia, 98 A.2d 
532, 140 Conn. 73. 

Pla..—State ex rel. Watson v. Hurl- 
bert 20 So.2d 698, 166 Pla. 631— 
Hiers V. Mitchell, 116 So. 81, 95 
Fla. 345. 

Idaho.—Williams v. Baldridge, 284 P. 
203. 48 Idaho 618. 

Ill.—^People ex rel. Wellman v. 

Washburn, 102 N.B.2d 124, 410 DL 
322—^People v. City of Chicago, 
182 N.E. 419, 349 Ill. 304—North 
Wicheit Drainage Dlst v. Cham- 
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berlaln, 178 N.B. 90, 840 Ill. 644— 
People V. Hoerr, 128 N.B; 672, 294 
Ill. 838. ■ 

—^Archer v. City of Indianapolis, 
122 N.E,2d 607—Conter v. Com¬ 
mercial Bank of Crown Point, 199 
N.B. 667, 209 Ind.. 510. 

Iowa.—^Ellk River Coal & Itumber Co. 
-V. Funk, 271 N.W. 204, 222 Iowa 
-1222, 110 A.L.Rr 1416—State v. 
Martin, 280 N.W. 640, 210 Iowa 207. 

Kan.—^Petition of City of Salina, 220 
P.2d 147, 169 Kan. 679. 

Ky.—City of Louisville v. Churchill 
Downs, lb2 S.W.2d 10, 267 Ky. 23.9 

Ravltz vl Steurke, 77 S.W.2d 360, 
257 Ky. 108—State Bbard of Elec¬ 
tion Com’rs V. Coleman, 29 S,W.2d 
619, 236 Ky. 24. 

La.—State ex rel. Murtagh v. Depart¬ 
ment of City Civil Service, 42 So. 
2d 65, 215 La. 1007—State ex rel. 
Vama4o v. Louisiana Highway 
Commission, 147 So. 361, 177 La. 1. 

Me.—Crommett v. City of Portland, 
107. A.2d 840—^Baxter v. Water- 
ville Sewerage Dist., 79 A.2d 585, 
146 Me. 211—State v. Webber, 133 
A. 738. 126 Me: 819. . 

Md.—^Maryland Unemployment Com¬ 
pensation Board V. Albrecht, 36 A. 
■2d 6^6. 183 Md. 87—^Jones v. Gordy, 
ISO-'A. 272, 169 Md. 173. 

Mass*—^Alger v. Special Justice of 
District Court of Brockton, 186 N. 
E. j 838, 283 Mass. 596—Common¬ 
weal V. Welosky, 177 N.E. 666, 
276 Mass. 398, certiorari denied 
Welosky v. Commonwealth of Mas¬ 
sachusetts, 52 S.Ct. 201, 284 U.S. 
684,. 76 L.Bd. 578—Manchester v. 
Popkin. 180 N.E. 62, 237 Mass. 434. 

Mich.—^In re Harran^ 236 N.W. 869, 
-254 Mich. 684,. 

Minh:—Crdvernmerital Research Bu¬ 
reau V., Borgen, 28 N.W.2d 760, 224 
Minn! 318. 

Mo.r—State ex reL' Randolph County 
.v.‘Walden,. 206 S.W.2d 979, 357 Mo. 
167—State ex rel.,’ Anderson y. 
Becker, 34 S.W.2d 27,, 326 Mo. 1193 
—State ex rel. Kessler v. Hack- 
mann, 264 S.W. 366, 304 Mo. 463— 
Staje ex rel. Harvy v. Sheehan, 
190 S.W. . 864, 269 Mo. ’421— 

Straughan v. Meyers, 187 S.W. 
1159, 268 Mo. 580. 

Ellis V. Sta;te Dept, of Public 
Health and Welfare, App., 277 S. 

’W.2d831. 

Miss,—Wlllmut Gas, & Oil Co. v. 
Coving^n County, 71 So.2d 184, ap¬ 
peal dismissed 75 S.Ct. 215, 348 XT. 
S. 891, 99 L.Bd.-^Lewis v. 

, State, 28 So.2d 122/ 201 Miss. 48, 
appeal , dismissed, certiorari de¬ 
nied 67 S.Ct. 1306, 331 U.S. 785, 
91 L-Ed. 1816. 

Nev.-pD^ Ditch & Water , Co. v. Jus¬ 
tice “Court of Reno Tp., Waishbe 
County, 178 P.2d, 668, 64 Nev.. 138. 

NiH.-rState:V..Gox; 16 A.2d 608, 91 
N.H. 137, afarmed Cox v. State of 

,-Ne.w Pfempshire,, 61 S.Ct. 762, 312 
669, 85 JUm, 1049p .i83'A.L.R. 


1396—Haselton v. Interstate Stage 
Lines, 138 A. 461, 82 N.H. 827, 47 
A.L.R. 218-rState v.. Lapointe. 123 

A. 692, 81 N.H 227. 31 A.L.B. 1212. 
N.M.—State v. Hall, 168 P. 716, 23 

N.M. 422. 

N.T.—^People ex rel. Postal Tele- 
grraph-Cable Co. v. State Board of 
■ Tax Corners. 120 N.B. 192, 224 N.Y. 
167, which reverses 168 N.Y.S. 41, 
rehearing denied 121 N.B. 886, 224 
N.Y. 601. 

Ohio.—^Hopkins v. Kissingfer, 166 N. 

B. 916, 31 Ohio App. 229. 

Okl.—Swanda v. Swanda, 248 P.2d 
675, 207 Okl. 186—State ex rel. 
Kerr v. Grand River Dam Author¬ 
ity. 154 P.2d 946, 195 Okl. 8—State 
ex rel. Hudson v. Carter, 27 P.2d 
•617, 167 Okl. 32. 91 A.L.R. 1497. 

Or.—Swift & Co. V. Peterson, 233 P. 
2d 216, 192 Or. 97—^Leonard v. Bk- 
wall, 264 P. 463.' 124 Or. 861, 

Pa.—^Pennsylvania Co. for Insurances 
on Lives and Granting Annuities v. 
Scott. 29 A.2d 328, 346 Pa. IS, 144 
A.L.R. 849—Santus v. Unemploy¬ 
ment Compensation Bd. of Review, 
110 A.2d 874—^Rutenberg v. City of 
Philadelphia, 196 A. 73, '329 Pa. 26 
—Suermann v. Hadley, 193 A. 646, 
327 Pa. 190—Commonwealth v. 
Schuyiklll Trust Co., 193 A. 638, 
327 Pal 127, affirmed Schuylkill 
Trust Co. V. Commonwealth of 
* Pennsylvania, 58 S.Ct. 295, 302 U. 
S. 606, 82 L.Ed. 392—Common¬ 
wealth ex rel. Kelley v. Brown, 193 
A. 258, 327 Pa. 136—Commonwealth 
v. Matthews, 154 A. 369* 303 Pa. 
163—^Empire Box Corp. of Strouds¬ 
burg y. Chesnut, 64 Pa.pist. & Co. 
162, 56 Dauph.Co. 388, affirmed Em¬ 
pire Box Corp. of Stroudsburg y. 
Chestnut, 43 A.2d 88, 362 Pa. 418. 
S.C.—Gaffney v. Mallory, 196 S.B. 
840, 186 S.C. 337. ' 

Tenn.—^American Mut, Liability Ins. 
Co. V. Otis Elevator Co., 23 S.W. 
2d 245, 1*60 Tenn. 248—City of 
Brownsville v. Reid, 14 S;W;2d 730, 
158 Tenn. 445, rehearing denied 15 
S,W.2d 745, 159 Tenn. 99. 

Tex—Shropshire v. Shaw, 49 S.W.2d 
708, 121 Tex. 463—Oden v. Gates, 
-24 S.W.2d 381, 119 Tex 76—Maud 
V. Terrell, 200 S.W. 375. 109 Tex 
97. . , 

City of Waco v. Texas Life Ins., 
Uq., Com.App., 248 S.W. 315. 

James v. Gulf Ins. Co., Civ.App., 
179 S.W.2d 397, reversed on other 
grounds 185 S.W.2d 966, 148 Tex 
424—Schooler v. State, Civ.App., 
176 S.W.2d 664, error refused— 
Watson V. Sabihe ■ R^oyalty Corp;; 
Clv.App., 120 SiW.2d 938, error re¬ 
fused. 

Utah.-T-Obxp^ Juzlji Seeimdniii citc^ 
in. Allen ,v. Trueman, 110 P.2d 365, 
359, 100 Utah 36. 

'VSr.ya.—Byrd v. Byrd, 7 kB.2d 507, 

, 122 W,Va. 116—State ex rel. Rickey 
V, Sims, ’7 S,E.2d. 54, 122 W.Vai 29 
' -r-Eur^ Pipe Line Co. v. Pallan- 
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an, 105 S.E. 506, 87 W.Va. 396, re¬ 
versed on other grounds 42 S.Ct. 
101, .267 U.S. 265, 66 L.Ed. 227* and 
United Fuel Gas Co. v. Hallanan; 
42 S.Ct 106, 267 U.S. 277, 66 L.Ed. 
234. 

Wis.—^Integration of Bar Case, 11 N. 

' W.2d 604, 244 Wis. 8, 161 A.L.R. 
68-6, rehearing denied 12 . N.W.2d 
699, 244 Wis. 8—State ex rel. Sul¬ 
livan V. Dammann, 277 N.W. 687, 
227 Wis. 72—State v. Langlade 
County Creamery Co., 213 N.W. 
664, 193 Wis. 113—Northwestern 
Mut. Life Ins. Co. v: State, 207 N. 
W. 430, 189 Wis. 103, and 207 N. 

. W. 434, 189 Wis. 114, reversed on 
other grounds 48 S.Ct. 65, 276 U.S. 
136, 72 L.Bd. 202, and vacated on 
other grounds 218 N.W. 98, 195 
Wis. 190. . 

Wyo.—State' ex rel. Murane v. Jack, 
70 P.2d 888, 112 A.L.R. -161, re¬ 
hearing denied 71 P.2d 917, 112 A. 
L.R. 171. 

12 C.J. p 790 notes 2, 5. 

Presumption against legislative in¬ 
tention to impose double taxation 
see Taxation § 41. . 

Federal or state coxistitiitioiL 
Pa.—Baker v. Retirement Bd. of Al¬ 
legheny County, 97 A.2d 231, 374 
Pa. 166. . 

In re Weaverland School Diet., 
.Com.PL, 6.3 Lanc.L.Rev. 867, 67 
York peg.Rec. Ill, affirmed 106 A. 
2d 812, 378 Pa. 449—Appeal of, 
Moxie dub, Quar.Sess., 50 Pack. 
Jur.. 249. 

Congress Will be presumed not to 
have intended to enact unconstltu- •. 
tional legislation. 

U.S,—U. S. V. Taylor, D.O.N.Y., 123 
F.Supp. 920. 

Statute declarative of mle 
The presumption raised by Statu¬ 
tory Construction Act that legisla¬ 
ture does not intend to violate fed¬ 
eral or state constitution is but de¬ 
clarative of an immemorial rule. 

Pa.—City of Philadelphia, to Use of 
State Paving & Const. Co. v. Watt, 
67 A.2d 691, 162 Pa.Super. 433. . 

BeclaratLon of constitutionality 
Statute enacted by legislature and 
approved by governor is declaration 
that it is a constitutional enclctment. 
Va.—City of Portsmouth v. Weiss, 
133 S.B. 781, 145 Va. 94. 

Presumption o>f consideration of con¬ 
stitutionality 

The legislature is presumed to 
have given careful consideration to 
the constitutio^lity of a statute be¬ 
fore enactment thereof, and that pre¬ 
sumption prevails until clearly over¬ 
come by evidence. 

Tex—City of Dallas v. Taystee Bak¬ 
ing Co., Civ.App., 168 S:W.2d 687, 
error refused. 

bmission of restrictive words 
The legislature. In passing an act 
omitting certain restnctlve words. 
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ing in iriind relevant constitutional provisions ,^*-5 
restrictions,'' liniitatioris,^^-^^ . and prescrip-' 
tions,^2.20 and the respective scopes^ powers, and 
functions of the three branches of govefnment.12.25 


Further, the presiimption is that the legislature in¬ 
tended to enact a valid, constitutional, and effective 
statute, ^2 and one which> with respect to the mat- 


sought to be Interpolated by con¬ 
struction, ^11 be presumed to have 
acted with view to the declared law 
of the state that such words would 
violate the constitution. 

Ifl-.H.—-TfCelferkom v. Lewis, 119 A. 
368, 80 N.H. 618. 

. ValidatlsjT act 

It is not to. be presumed that , the 
legislature intended by a validating 
act to do more'than it had authority 
to do. 

Ill.—People ex rel. Toman v. 110 
South Dearborn Street Bldg. Corp., 
24 N.B.2d^ 378, 872 IIJ. 459. 

Xhtent will not be presamed 

(1) To enforce penalties through 
the secret findings and summary ac¬ 
tion b^ executive officers, contrary to 
the guaranties of due process of law 
and trial by jury. • 

U.S.—Lipke >y. Lederer, Pfiu, .42 S.Gt 
. . 549,: 259 U.S. 567, •66..L.,Bd. 1061. 

(2) To defy the Fifth Amendment, 
' or 'to come so near- to doing so - as 

to TSlse a aeripuS auestion of constl- 
■ tutional law. 

U.S.—^Anniston Mfg. Co. v. Davis, 
• Ala, 57 S.Ct: 816, 801 U.S. 837. 81 
Ii.Ed. 1448, affirmed. D.O., Lincoln 
Mills of Alabama v. Davis,’ 15 F. 
Supp. 267, rehearing denied, C.C.A; 
Lincoln Mills of Alabama v. Da¬ 
vis, 89 F.2d. 1012, rehearing denied 
■Anniston Mfg. Co. v. Davis, 58 S.Ct, 
8,’‘302 U.S. 772, 82 L.Ea. 599. 

Epstein V. Helvering, C.C.A.4, 
120 F.2d 427. 

(3) For state to Invade field in 
which federal government has exclu¬ 
sive Jurlsdlctloh. 

U.S.—Sage V. Baldwin, D.C.Tex„ 55 
F.2d 968. t 

(4) To deny a litigant right to go 
into federal court for property right 
granted by federal law except on 
conditions prescribed, by state legis¬ 
lature. , 

U.S.—Leo Feist, Inc. V. Demarie, D. 
C.L€L, 16. F.Supp. 827. 

.(5) To have statute operate retro- 
aotively in, impairment of vested 
rights. 

‘K.Y.—Dalziel v. Bosenfeld, 191 7^, 
E. 841, 266 N.T. 76. 

(6) For legislature to invade prov¬ 
ince of another independent depart¬ 
ment of government. * c * ,, 

Cajl.—;®x parte Johnston, App.^ 36 P. 

.2d ”225. r . . . 

S;D.—Hines V. Sunmer, 186 N.W. 116, 
46 S.D.-98. - . 

. |[7). To impair the obligation ‘ of 
cohtiuct. * , . 

Mass.—Tucker Printing Co. v. Bbard 


of Sup'rs of Attala County, 168 8o^ 
' 336,* i71 Mass. 608. 

(8) To limit constitutional right 
of women to full suffrage. 

Mo.—^In re Graves, 80 S.W.2d 149, 
325 Mo. 888. 

<9) To produce inequality. 

Del.—Coiiard v. Stiite, 16 A.2d 121, 
* :2 Terry 107. 

N.J.-^Etz V. Weinmann, 150 A. - 436, 
lOeiT.J.Bq. 209. 

Ohio.-^Hospital Service Ass*n of To¬ 
ledo V. Evatt,. 57 NiR2d 928, 144 
Ohio St 179. 

(10) To .violate any constitutional 
limitation. . 

Ohio.—Colmhbus Metropolitan Hous¬ 
ing Authority v. Thatcher, 42 N.E. 
2d 437, 140 Ohio St 38. 

12.5 ■ Ariz.—^Roberts v. Spray, 223 P. 
2d 808, 71 Ariz. 60. 

Mb.-T*Blifs V. State Dept of Public 
Health and Welfare, App., 277 S.W* 
2d 331 ■ ■ 

Okl.-iWilllams v. Bailey, 268 F.2d 
. 868 . 

Bill of rights \ V 
Where any act of the legislature 
tends to infringe on rights preserved 
by bill of rights, it is assumed that it 
was intent of framers of act that 
there Should be no curtailment of 
such rights. 

IlL—^People ex rel. Wellman v. Wash- 
bum, 102 N.E.2d 124, 410 Ill. 322. 
Frovisioiui as to qualiflbatlons of vot¬ 
ers 

Ariz.—^feobetts v. Spray, 223 P.2d 808, 
71 Arik 60. 

12.10 Me.-r-Crommett v. City of 
Portland, 107 A2d 840—^Baxter v. 
Waterville Sewerage DIst, 79 .A.2d 
585, 146 Me. 211. 

ia.16' U.S.—Wells, by 6mi{r, ;v. At- 
toraey General of U.' S.; C.A. K a n ., 
201F.2d 666. 

Mich.—Wylie v. City Commission of 
Grand Rapids, 292 N.W. 668, 293 
Mich. 671. 

Tex.—Schooler v. State, Civ.App., 176 
S.W.2d 664, error refused.- ■ 

12.20 U.S;—Wells, by Gllllg, y. At¬ 
torney General of U. S., C.ARan., 
20i F.2d 656. 

12.25 U.S.—Clark V. U. S., 72 F.Supp. 
fe94, 109 Ct.Cl. 444, certiorarjl denied 
68 S.Ct .467, 333 U.S.. 833, 92 L. 
Ed. Ili7, rehearing .denied, 69 S.C?t. 
12, 335 U.S. 838, 9S.L.Bd. 390, . 
Petition of City of Salina, 2f20 
. P.2d 147, 169 Kan. 679. , 

18. U.S.—Salsburg y. State of Mary¬ 
land, 74 S.Ct 280, 846, U.S. 646, 

98 L^Bd. —-American Power & 

Light Co. 'V. Securities and Exr 
change Commlsslori, 6?" S.C3t. 133, 
'329 U.S; 90, 91'L.Bd. i08—Bedcer 
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Steel Co. of America v. Cummings, 
N.T., 66 S:Ct. 16; 296 U.S. 74, 80 L. 
Ed. 64. 

Magnolia Petroleum Co, v. Car¬ 
ter Oil Co., C.AOkl., 218 F,2d 1. 
certiorari denied - State of Okla¬ 
homa ex reL Com’ra of the Land 
Office V. Magnolia Petroleum Co., 
76 S.Ct: 606; 349 U.S. 916, 99 KEd. 

Bl€&e V. Paramount Pictures, D. 
C:C^l.i 22 F.Supp. 249. 

Ala:—Stone v. State ex - rel. Court¬ 
ney. 171 So. 862, 233 Ala. 239. 

Ariz.-r-Roberts v. Spray, 223 P;2d 
808, 71 Ariz. 60. ' 

Ark.—^Lacefleld v. Taylor, .48 SJW'.2d 
832, 185 Ark. 648—^Ark-Ash Luih- 
ber Co. v. Pride db Fairly, 258 S.W. 
836, 162 Ark. 236. 

CJal.—Shealor V.. Clty. of: Lodi, 145 P. 
'2d 674, 23 Cal.2d 647—Miller v. Mu¬ 
nicipal Court of City of Los An- 

' gelesi 142'P.2d 297; 22 Ca,l,2d 8X8. 

Rhode Island Ins.- Co. v. Downey, 
App.,. 209 ' P.2d 72, Teheard 212/.P. 
2d 966, 95 Cal.App.2d 220r-Pranklin 
v; -Peterson, 197 P.2d 788, 87 Cai. 
App.2d 727. • 

Conn.--^edar’ Island Imp. Ass'n v. 
Clinton Elec. Light & Powei^ Co., 
;114 A..2d.636T-^Amsel v* Brooks,: 106 
A 2d 162, 141 Conn. 288—^Blakeslee 
..V. Boaspd of .Water Comers of City 
of Hartford,. 139 A 106, 106 Conn, 
642, 66.AL.R. 1319. 

D.C.—^Wise V. Herzog, 114 P.2d 486, 
72 APP.D.C. 335. 

Fla.—^Boynton v. State, 64 So.2d 636— 
Gough V. -State, ex reL.'Sauls, 65 
..So.2d 111—Shad v. De Witt, 27 So. 
2d 517, 168 Fla. 274-S.tate ex reL 
Watson V. Hurlbert, 20 So.2d, 693, 

. 166 Fla. 631. ■ . ^ . 

Fla.—Smetal . Corporation v. West 
Lake Inv. Co.; 172' So. 68, 126 Fla. 
695—Williams v. City of Jackson- 
„ville, 160 So. 16, 118 Fla. 671, 98 A 
L.R.'513—Coen v. Lee, 166 So. 747, 
116 Fla. 215—State v. (3oodgame, 
108 So. 836, 91 Fla. 871, 47 AL.R. 
118—^Florida East Coast Ry. Co. v. 

< . State, 83 So. 708, 79 Fla. 66. 

Idaho:—State v. Casselman, 205 P. 
2d 1131, 69 Idaho 237, certiorari 
denied 70 S.Ct. r248, 338 U.S. 900, 94 
L.Ed. 564, rehearing denied 70' S. 
Ct 484,- 338 U.S. .962, 94 L.Ed. 588 
—State ex reL Wright v. Headrick, 
139 P.2d 761, 66 . Idaho 148-^cah- 
drett V, Shoshone County, 116 P.2d 
226, 63 Idaho 46. . 

Ill.—People ex rel. Barrett' v. An¬ 
derson, 76 N.E:2d 773, 898 tlL 480. 

Ind.—State v. Rocca, 180 N.B."677, 
204 Ind. 198, 181 N.E.- 158,.204 ind. 

.: '198. • - 

Kan.—Petition of City Of Salina, 220 
P.2d 147, 169 Kan, 579--In ' re 
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tcrs covered thereby, is reasonable and just,i 3.5 
in the absence of definite contrary indications, 
as where the infringement is apparent from the 
express purposes or obvious effects of the act.*^^*^® 


16 C.J.S. 

The legislature will be presumed not to have dis¬ 
regarded constitutional prohibitions in enacting a 
statute,i5.20 and it will not be presumed to have 
intended to exercise unconstitutional powers or 


Reed’s Estate* 142 P.2d 824* 157 
Kan. 602—Hunt v, Eddy* 90 P.2d 
747* 150 Kan. 1—State v. Board of 
Education of City of Topeka* 21 
P.2d 295* 137 Kan. 451. 

Ky.—Moore v. State Board of CHiari- 
tles and Corrections* 40 S.W.2d 
349* 239 Ky. 729. 

Iia.—State v. Thrift Oil & Gas Co., 
110 So. 188* 162 La. 165* 51 A.L.R. 
261. 

Md.—Maryland TJnemployment Com¬ 
pensation Board V. Albrecht, 36 A. 
2d 666* 183 Md. 87. 

Mich.—^Boyer-Campbell Co. v. Fiy, 
260 N.W. 165* 271 Mich. 282, 98 A 
L.R. 827. 

Miss.—^Lewis v. State, 28 So.2d 122* 
201 Miss. 48, appeal dismissed and 
certiorari denied 67 S.Ct. 1305* 
331 U.S. 785* 91 L.Bd. 1816. 

Mo.—In re Graves, 80 S.W.2d 149* 
325 Mo. 888. 

N.H.—Goodrich Palls Electric Co. v. 

Howard, 171 A 761* 86 N.H. 512. 
N.M.—State v. Hall, 168 P.. 716, 23 
N.M. 422. 

H.T.^People ex pel Postal-Tele- 
s:>raph-Cable Co. ▼. State Board of 
Tax Com’rs, 120 N.K 192* 224 N.T. 
167* which reverses 168 N.T.S. 41* 
rehearinsT denied 121 N.E. 885* 224 
N.T. 601. 

In re City of Rochester, 165 N.T. 
S. 1026, 100 Misc. 421. 

N.C.—State v. Barkley, 184 S.E. 454, 
192 N.a 184. 

Or.—State v. Buck, 262 P,2d 495, 200 
Or. 87—Swift & Co. V. Peterson, 
233 P.2d 216* 192 Or. 97. 

Pa.—Carr v. .®tna Accident & Lla- 
hillty Co., 106 A 107, 263 Pa.-87. 
S.C.—^Powell V. Thomas, 52 S.E.2d 
782, 214 S.C. 376—^Youny v. Sapp, 
166 S.E. 354, 167 8.0 864. 

Tenn.—^Tennessee Title Co. v^ First 
Federal Sav. St Loan Ass’n of 
Nashville, Tenn., 203 S.W.2d 697, 
185 Tenn. 146-^Nashvllle, O & St 
L. Ry. V. Moriffan, 24 S.W.2d 898, 
160 Tenn. 316. 

Tex.—City of Tyler v. Texas Em¬ 
ployers’ Ins. Ass’n, Com.App., 288 
S.W. 409, rehearinsT denied City of 
. Tyler v. Texas Employers’ Ins. 
Ass’n, 234 S.W. 195. 

Va.—Bourne v. Board of Sup’rs of 
.Henrico County^ 172 S.E. 245, 161 
Va. 678. 

12 C.J. p 790 note 3. 

WwVa—City of HunMnirton v- State 
Water Conkmission, 64 S.E.2d -226, 

-185 W.Va. 568-;—Herbert v. BCarrison 
County Court 39 S.lt2d 177, 129 
W.Va. 64. 

Beason for mle 

The legislature Is under the same 
ohligration to observe the constitution 
as courts. 


Tenn.—Pharr v. Nashville, G. & St. L. 
Ry.* 208 S.W.2d 1013, 186 Tenn. 164 
^Dykes v. Hamilton County* 191 
S.W.2d 166, 183 Tenn. 7L 

Otherwise stated 

<1) It is presumed that legrislatlve 
body intended to adopt a law that 
met constitutional demands. 

Or.—^Federal Cartridsre Corp. v. Hel- 
strom, 276 P.2d 720* 202 Or. 667. 

(2) The lefirislature* in enactingr a 
statute* contemplates a valid act. 
Fla.—^Mayo v. Texas Co., 188 So. 206* 
137 Fla. 218. 

(8) A legislature will be presumed 
to have intended a constitutional re¬ 
sult in the enactment of a statute. 
Fla.—^Marsh v. .Garwood* 65 So.2d 15. 

<4) Unless language of a statute 
is expressed and unmistakable* courts 
will not attribute to legislature pur* 
pose of violating fundamental con¬ 
stitutional provisions by which in¬ 
dividual is protected against arbi¬ 
trary action by government. 

Ky.—Shannon v. Heringer, 111 S.W.2d 
608* 271 Ky. 248. 

Every part of statute is presum¬ 
ed to have been intended to have ef¬ 
fect and be operative. 

Mo.—Ellis V. State Dept of Public 
Health and Welfare* App., 277 S.W. 
2d 381. 

Constitatloiial operatiou 
The legislature is deemed to have 
intended a constitutional operation 
of its acts rather than an uncon¬ 
stitutional one. 

Cal.—^Morris Plan Co. of California 
V. State, 166 P.2d 627, 78 CaLApp. 
2d 415. 

Applioahillty to one class of cases 
OT' persons 

(1) Where statute would be uncon¬ 
stitutional as applied to a certain 
class of cases and is constitutional as 
applied to another class, it should be 
held to have been intended by legisla¬ 
ture to apply only to latter class. 
Idaho.—Common School I>ist. No, 2 

of Nez Perce Coimty v. District 
No. 1 of Nez Perce County* 227 P. 
2d 947, 71 Idaho 192—Northern Pac. 
Ry. Cp. V. Gifford, 186 P. 1181, 25 
Idaho 196. 

(2) This is true If it seems in har^ 
mony with the general purposes of 
t^e legislature. 

Mass.—^Ferguson v. Commissioner of 
Corporations and Taxation, 55 N.E. 
2d 618, 316 Mass. 818. 

(3) Where statute may constitur 
tlonally operate on certain persons 
or in certain cases* and was not evi¬ 
dently intended to conflict with the 
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constitution* it is not to be held un¬ 
constitutional merely because there 
may be persons to whom* or cases in 
which* it cannot constitutionally ap¬ 
ply. 

Idaho.—Common School Dist No. 2 of 
Nez Perce County v. District No. 
1 of Nez Perce County* 227 P.2d 
947, 71 Idaho 192—^In re Gale* 95. 
P. 679* 14 Idaho 761. 

(4) Where* by terms of statute*, 
several classes of persons are appar¬ 
ently included within Its operation, 
and as to some of them its enforce¬ 
ment would render statute unconsti¬ 
tutional and as to others not* stat¬ 
ute will not for that reason be de¬ 
clared unconstitutional* but it will be 
presumed that legislative Intent was; 
ta apply statute to latter class only. 
Ohio.—State v. Williams* 116 N.E.2d 
36, 94 Ohio App. 249. 

Zaientioii. to perform duty 
The presumption that legislature 
Intended to perform its duty coulff 
not be applied to render constitution¬ 
al a joint resolution proposing to sub¬ 
mit to electors constitutional amend¬ 
ments relative to form of organiza¬ 
tion of executive department of the 
state government and a unified sys¬ 
tem of financial administration. 

La.—Graham v. Jones* 8 So.2d 761*. 
198 La. 507. 

13.5 Wyo.—Corpus Juris cited ia. 
State V. Langley, 84 P.2d 767* 779*. 
6.3 Wyo. 332. 

12 C.J. p 790 note 5. 

13.10 U.S.—American Power & Light 
Co. V. Securities and Exchange 
Commission* 67 S.Ct. 133, 829 U.S. 
90* 91 LuEd. 103. 

13.15 Tex,—Schooler v. State* Clv« 
App.* 175 S.W.2d 664, error refused.- 

13.20 U.S.—Veazey Drug Co. v. 

Fleming, D.C.Okl.* 42 F.Supp, 689. 
Ga—Walker v. Employers Liability 
Assur. Corp.* 17 S.E.2d 306* 66 Ga. 
App. 198. 

Idaho.—State ex rel. Wright v. Head¬ 
rick* 139 P.2d 761* 65 Idaho 148. 

Ma—^Browne v. Connor, 21 A2d 709,. 
188 Me. 63. 

Md.—Brown v. State, 9 A2d 209* 177 
Md. 821. 

Va—Gloucester Realty Corp. v. Guth¬ 
rie* 30 S.E.2d 686* 182 Va 869. 

Showing of BmitatioiL violated 
The legislature is presumed be 
acting within the constitution until 
it is made to appeaf in what particu¬ 
lar it is violating constitutional lim- 
itationa 

Arlz.—Earhart v. Frohxniller, 178 P.2di 
486, 65 Ariz. 22L 
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to pass an inv^id or unconstitutional law,l3.26 if the I a result, ^3.30 in the absence of a clear expres- 
statute can reasonably be construed to avoid such | sion,'^^*®® or unambiguous lang^age,!^*^® to the con- 


QB IT.S.—Schneidermaji v. U. S., 
Cal., 63 S:Ct. 1333, 320 118, 

87 KEd. 1796, rehearlngr denied 64 
act. 24, 320 U.S. 807, 88 L.Bd. 488. 

Kushton V. Schram, C.C.A.Mich., 
143 F.2d 664—^NaUonal Liabor Rela^ 
tions Board y. Union Pacific Stagres, 
CC.A.9, 99 P.2d 163—^Poster Bros. 
Mfgr. Co. V. National Labor . Rela¬ 
tions Board, C.C.A.Md., 86 F.2d 984, 
reliearing denied, C.C.A., 90 F.2d 
948. 

Fleming: v. Peoples Packing* Co., 
D.C.Okl., 42 F.Supp. 868, reversed 
on other grrounds 132 F.2d 236, cer^ 
tiorari denied 63 S.Ct. 831, 318 TJ.S. 
774, 87 L..Bd. 1144—State of Okla¬ 
homa ex rel. Phillips v. Guy P. At¬ 
kinson Co., D.C.OkL, 37 F.Supp. 93, 
affirmed 61 S.Ct. 1060, 313 U.a 668, 
86 Li.Bd. 14^7. 

Ala.—State ex reL Lindsey v. How¬ 
ard, 149 So. 262, 227 Ala. 268— 
Howard v. State, 146 So. 414, 226 
Ala. 215. 

Ariz.—^Maricopa County v. Bauitable 
Life Assur. Soc. of U. S., 28 P.2d 
821, 42 Ariz. 669. 

Cal.—^In re Henryks Estate, 148 P.2d 
896, 64 Cal.App.2d 76. 

Medical Finance Ass'n v. Wood, 

63 P.2d 1219, 20 CaLApp.2d Supp. 
749. 

Conn.—Amsel v. Brooks, 106 A2d 162, 
141 Conn. 288—Attruia v. Attruia, 
98 A2d 632, 140 Conn. 73-^—State ex 
reL Rourke v. Barbieri, 91 A-2d 778, 
189 Conn. 203—^Hart v. Board of 
Examiners of Embalmers, 26 AL.2d 
780, 129 Conn. 128, followed in Gib¬ 
son V. Board of Examiners of Em- 
balmeris, 26'A2d 783, 129 Conn. 136 
—Sage-Allen Co. v. Wheeler, 179 A. 
196, 119 Conn. 667, 98 A.L.R. 897. 

E.C.—Colgate Palmolive Peet Co. v. 
District of Columbia, 110 P.2d 264, 
71 App.D.a 324. 

Ga.—^McLucas v. State Bridge Bldg. 
Authority. 77 S.E.2d 631, 210 Ga, 1 
—Tift V. Bush, 76 S.E.2d 806; 209 
Ga. 769—Chason v. O'Neal, 124 S,B. 
619, 168 Ga. 726. 

Idaho.—^Union Pac. B. Co. v. Riggs, 
166 P.2d 926, 66 Idaho 677. 

Ky .—Board of Registiatlon Com'rs of 
City of ^Louisville v. Burton, 160 
S.W.2d ,4, 286 Ky. 202—Common¬ 
wealth v. Chesapeake & O. Ry. Co., 
66 S.W,2d 95, 251 Ky. 882. 

La.—State ex rel. -Murtagh v. Depart¬ 
ment of City Civil Service, 42 So. 
2d 66, 216 La. 1007. 

Mass.—City of Boston v. Curley, 177 
N.B. 667, 276 Mass. 649. 

Mich.—Gartland S. S. Corp. v. Mich¬ 
igan Corp 8b Securities Commission, 

64 N.W.2d 886, 389 Mich. 661. 

Miss.—-Coleman v. Trunkline Gas 

Co., 61 So.2d 276, suggestion of er- 
xor sustained 63 So.2d 73, 218 Miss. 


285, certiorari denied 74 S.Ct 41, 
846 U.S. 824, 98 L.Bd. 349. 

Mo.—State ex rel. Buchanan County 
Power Transmission Co. v. Baker, 
9 S.W.2d 689, 820 Mo. 1146. 

Mont.—State v. State Highway Com¬ 
mission of State of Montana, 267 
P. 499, 82 Mont. 882. 

N.H—State v. Cox, 16 A2d 608, 91 
, N.H. 137. affirmed Cox v. State of 
New Hampshire, 61 S.Ct. 762, 312 U. 
S. 569, 85 L.Bd. 1049, 133 A.L.R. 
1396, 

N.H—^Proctor v. Frost, 197 A. 813. 
N.J.—^Hewitt V. Camden County, 146 
A. 881, 7 N.J.Misc. 628. 

N.T.—People v. Barber, 46 N.B.2d 3-29, 
289 N.T. 378. 

McCarthy v. Moore, 214 N.T.S. 
104, 215 App.Div. 97. 

In re Bond & Mortgage Guaran¬ 
tee Co., 283 N.T.S. 623, 167 Misc. 
240—In re Meyer, 192 N.T.S. 717, 
117 Misc. 611. 

N.C.—^Hildebrand v. Southern Bell 
Telephone & Telegraph Co., 14 S.B. 
2d 262, 219 N.C. 402. 

Ohio.—^Hospital Service Ass'n of To¬ 
ledo V. Evatt, 67 N.E.2d 928, 144 
Ohio St 179. 

Beach v. Beach, 74 N.E.2d 130, 
79 Ohio App. 397. 

OkL—Dobbs v. Board of County 
Com'rs of Oklahoma County, 267 P. 
2d 802, 208 Okl. 614. 

Tenn.—^Tennessee Title Co. v. First 
Federal Sav. & Loan Ass'n of Nash¬ 
ville, Tenn., 208 S.W.2d 697, 186 
Tenn. 146. 

Va—Commonwealth v. Carter, 102 S. 
E. 68, 126 Va 469. 

Wash.—State ex rel. McLeod v. 
Reeves, 167 P.2d 718, 22 Wash.2d 
672. 

W.Va—^In re Hancock Coimty Feder¬ 
al Savings & Loan Ass’n, 26 S.E.2d 
648, 126 W.Va 426. 

Wyo.—^Hanson v. Town of Greybull, 
183 P.2d 393, 63 Wyo. 467. 

Primary Intent 

Del.—Conard v. State, 16 A.2d 121, 
2 Terry 107. 

Willful or ignorant intent 
Cal.—Whitcomb v. Emerson, 116 P. 
2d 892, 46 CalA.pp.2d 263. 

Aot Of Oongrress 

(1) Congress cannot be presumed 
to have intended such a construc¬ 
tion of statute as would subject it to 
constitutional attack on obvious 
grounds. 

U.S.—Shattuck v. Gallagher, CA 
Ohio, 218 F.2d 428. 

(2) It would not be presumed that 
congress was attempting to enforce 
Invalid state law, or to aid in uncon¬ 
stitutional application of valid laws, 
in enacting statute. 

D.C.—Consumer Mail Order Ass'n of 
America v. McGrath, D.C., 94 ‘ F. 
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Supp. 705, affirmed 71 S.Ct. 600, 340 

U. S. 925, 95 L.Bd. 668, rehearing 
denied 71 S.Ct. 611, 341 U.S. 906, 95 
L.Ed. 1344. 

TJhconstitational and unjiuft result 
The legislature should not be pre¬ 
sumed to have intended an unconsti¬ 
tutional and unjust result by its leg¬ 
islation. 

Pa.—^In re Personal Property Tax of 
Girard Trust Co. for the Tear 1937, 
8 A2d 262, 333 Pa. 129. 

Usurpatioa of function of judiciary 
Mich.—Wylie v. City Commission of 
Grand Rapids, 292 N.W. 668, 293 
Mich. 671. 

Xndlreotion 

An attempt to override constitu¬ 
tional right by indirection should 
not be imputed to legislature. 

U.S.—^Dudley v. Community Public 
Service Co., CCATex., 108 F.2d 
119. 

Priority of atata tax over federal 
tax 

Cal.—^In re Jacobs* Estate, 142 P.2d 
464, 61 Cal.App.2d 162. 

Taking private property without just 
. compensation 

Minn.—State ex reL Peterson v. Bent¬ 
ley, 12 N.W.2d 847, 216 Minn. 146. 
Provision for illegal act 
The court will not interpret a law 
in a manner imputing a provision for 
an illegal act where there is any 
reasonable construction to the con¬ 
trary. 

Alaska.—Sakow v. J. E. Riley Inv. 
Co., 9 Alaska 427, affirmed 110 F. 
2d 345. 

A court cannot attribute to the 
legislature an intention to amend 
a statute so as to make it uncon- 
stitutionaL 

N.T.—Pilossoph V. Attie, 36 N.T.S.2d 
462, 178 Misc. 822. 

13.30 Conn.—^De Mohd v. LiquOr 
Control Commission, 80 A2d 647, 
129 Conn. 642. 

Pa.—^Equitable Credit & Discount Co. 

V. Geier, Com.Pl., 49 DauphCo. 80, 
affirmed 21 A2d 63, 842 Pa. 445. 

Appeal from legislative order to ju¬ 
dicial tribunal 

Courts are not to Impute to legis¬ 
lature an intention to disregard con¬ 
stitution by attempting to give an 
appeal from a legislative order to a 
judleial tribunal, if such imputation 
can be avoided. 

Kan.—^Petition of City of Salina, 220 
P.2d 147, 169 Kan. 579. 

13.36 Pa.—U. S. V. Board of Finance 
and Revenue, 85 A2d 156, 369 Pa. 
386. 

13.40 Mich.—^Wylle v. City Commis¬ 
sion of Grand Rapids, 292 N.W, 668, 
293 Mich. 571, 
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rary, and tinl^ss" every other avenue of construc- 
Lon is barred.^^*^^ So, the courts cannot assunie 
a advance that congfress wHl enact le^slation, re¬ 
pugnant to the. constitution^^*^® or ignore its du- 
y 18.65 

It has been held, however^ that where the legis- 
ature has included in a law, by general language, 
lumerous subjects and has made no limitation or 
xception, the presumption is that it intended to 
nake none, notwithstanding the statute is thereby 
•endered unconstitutional.^^ . 


16 G.J.S. 

1>. Factn&l Oonditioiis of QonstitiTiidonalitr 

There !s a rebuttable presumption that facts and 
circumstances necessary to the validity of a statute or 
administrative order exist, and that a feglslative fihdF. 
tiig of ^ch facts le correct;' and the burden of estab¬ 
lishing'invalidating fact9 rpsts gn; the party attacking 
the statute. ’ 

If the constitutionality of a statute or an order 
pf-an administrative body depends on. the <^istence 
or nonexistence of certain facts and circumstances, 
the existeiice of such ficts and circumstances will 
generally be presumed for the purpose of giving 
validity to the statute,^® or the existence of such 


.a.45 XJ.S.—^Brown v. W. T. Grant ] 
Co.. D.C.1T.Y.. 53 F.Supp: 182. 

.3.80 D.C.—U. S. T. Bryan; B.C.. 72 
F.Supp. 68, aiffirmed Barsky v. U. 
a. 167 F2d 241, 88 TJ.S.App.D.C. ] 
127, certiorari denied 68 S.Ot. 1611, 
'384 XJ.S. 848, S2 .I*Ed. 1767, rehear¬ 
ing denied Barsky v. “Q. S.,' 70 S. 
Ct. 1001, 339 U.S. 971, 94 L.Ed. 

1379. • 

ass U.S.- 7 -U. ,S.. V. Bryan, D.C, 72 
FSupp. 58, affirmed Barsky 'v. U. 
S., 167 F2d 241, 83 TJ.S.App.D.C. 
127, certiorari denied 68 S.Ct. 1S11-, 
334 U.S. 843, 92 L.Bd. 1767, rehear¬ 
ing denied Barsky v. TJ. S., 70 S.Ct 
1001, 339 tr.S. 971,-94 1379. 

lA U.S.—Chicago, etc., R. Co. v. 

Westby, S.D., l78 F 619,. 1.02 C.C. 
‘"A. 66, 47 D.R.A.,N.S., ‘97. 

L2 CJ. p 794 note .21. 

16. U.S.—Alabama State Federation 
of Xiabor, Local Union No. 108, 
United Broth, of Carpenters and 
Joiners of America v. MCAdory, 
Ala., 65 S.Ct 1384, 325 U.S. 450, 89 
L-Bd. 1725—Cl€U'k , V., Paul Gray, 
Inc., CaL, 59 S.Ct 744, .806 U.S, 
686, 83 Ii.Bd. lOOlrr-U. S. v. Caro- 
lene Products Co., Ill., 68 S.Ct 778, 
.304 U.S.'144, 82 L..Ed. 1284. 

Communist Party of U. S. v. 
Subversive Activities Control Bd., 
C.A.D.a, 223 F.2d 631—Bowles V. 
American Brewery, CC.A.Md., 146 
F.2d 842—State of California y. 

, Angllm, C.CA.Cal., 129 F.2d 466, 
certiorari denied 63 S.Ct 74, 317 

U. S. 669, 87 L..Ed. 687—Standard 
OU Co. of Cailfomla v. U. S., C.C, 
A.Cal., 107 F.2d 402, certioi^l de¬ 
nied Standard Oil Co. of California 

V. -U. S., 60 S.Ct 469, 809 U.S. ^64, 
84 Li.Ed. 1003, rehearing' denied 60 
S.Ct 708, 309 tJ.S. 6979.84 L..Ed. 
1036, certiorari denied U. S. v. 
Standard Oil Co. of California, 60 
S.et 716, 309- U.S. 673, ‘84 LJEJd. 
1019—Pacific Gas & Electric Co. 
V. Sacramento Municipal Utility 

. Dist.; C.CJ^CaL,: 92 .F2d -266^Bd- 
wards V. U. S., C-CA-CaL, 91 .F.2d 

' \ BArlow V. Hyland, p.OAjrk., 78 F. 

' Supp. 488, affirmed, CAu, 172 F2d 
784—Bailey Farm Daix^ Co. v. 


Jones, D.CiMo., 6i F.Supp. 209, af¬ 
firmed, C.C.A., 167 F.2^ 87, ceiv 
tiorari denied 67 S.Ct; 356^ 329 U. 
, S.-.-TSS, . 91 L..Bd. 6*76—Lep Feist 

l nc. , V. Young, D.C.yvis/, 46 F.Supp. 
622 k reversed on other grounds 138 
F.2d. 97^Secuiities. & Exchange 
Commission ‘ V. Torr, .D.C.N.Y., 16 
F.Supp. 316, reversed on pther 
grounds, C.C.A., 87 F.2d 446^Birk- 
heiser v. City of Los Angeles, D.C. 
Cal., 11 F.Supp. 689. . 

CaL—Denny v. Watson, 260 P.2d 692-, 
114'CalA.PP.2d 491, . appeal .dismiss¬ 
ed 74 S.Ct 61, 84*6 U.S. 803, 98 L. 
Bd. 334. 

Fla.—^Bx parte Lewis, 136 So* 147, 
101 F1&. 624—^Hunter v. Owens, 86 
So. -839,. 80 Fla 812. ? 

Ga—^Holcombe V. -Georgia Milk Pro¬ 
ducers Confederation, 3 S.Ei2d 705, 
188 Ga 368. > 

Ihd.-T^lason v. State, 17 N.E2d 92, 
214 Ind. 630, 181 AL.R. 726, af¬ 
firmed 69'S,Cf 609, 306 U;S. 439, 
83 L.Bd. 868—Storen v. J. D. Ad¬ 
ams Mfg. Co., 7 N.B.2d 941, 212 

l nd. 343, modified oh other grrounds, 
58 S.Ct 918, 304 U.S. 807, 82 L.Ed. 
1865, 117 A.L.H. 429, mandate con¬ 
formed to 15 N.E.2d 1016, 214 Ind. 
707—^Heckler v. Center, 187 N.E. 
878, 206 Inf 876. 

Ky.—^Markehdorf v. FWedmam* 138 S. 

W.2d 616, 280 Ky. 484, 127 A.L.R. 
416, appeal dismissed 80 S.Ct .610, 
309 U.S. 627, 84 L.Bd. 987.. 

Md.—^Yarger v. State, 200 A. 731, 

176 Md, 220. ' . 

Mo.—Sherrill v. Brantley, 66 . S.W.2d 
629, 388 Mo. 497—State ex reL 
Meals V. Hackmann, .217. S*W. 271. 
N.J.—^Interstate Sanitation ComnUs- 
sion V, Weehawken Tp., 68 A 2d 
63.0, 141 NAEq. 636, modified oh 
other grounds 63 A.2d 628, 1 N.J. 
380. - 

N.T.—Noyes v.. Brie .& Wyoming 
Eanhers Co-op. Corp.; 22 N.E.2d 
334, 281 N.Y. 187" 

Buchanaih v. Town of Saiina, 58 
N.YiS.2d 797, 269 App:DiV. i008, 

* 270 App.Div. 207, re!a.rgument de¬ 
nied 60 N:Y.B.2d '270, four cases, 
270 App-Div. 207, 800. 

Okl.;—Corphs Jaxls Seonadniii. cited 
ih Skinner v. State ^ reli William- 

4^4 


,, son, 116 P.2d 123, 128, 189 Okl .236, 
reversed on—other . grounds ,62 8. 
. Ct 1110, 316 U.S; 686,.i 88 LEd. 
. 1665; conformed to 155 >P.2d: 715, 
196 OkL 106r 

R. I.—State V. Guyette, 102 A2d 446— 

Opinion to the Governor, 63 A2d 
724, 76 R.L 64r,^lleh v. State Bd. 
of Veterinarians, 52 A2d. 13i; 72 
R.I. 372—^Providence v.." Stephens, 
133 a: 614, 47 R.I. 387. .. 

S. C*—State ex rel. .Edwards v. Query, 
87 S.B.2d 241, 207 S.C. 600.. 

S.D.—^Payne v.„ r Jones, 199 -N.W. 472» 
47 S.D. 488... 

I I'ex..; —» Corsicana Cotton Mills v. 
Sheppard, 71 S.W.2d 247. 123 Tex 
362. 

‘ Ex parte Tigner, 132 S.W.2d 885^ 

, 13& TexCr. 462, affirmed 6.0 S.Ct 
879, 810:y.'S. 141,.84 L.Ed..ai24, 130 
AL.rL 1321, rehearing denied 60 
, S.Ct 1092, 810 U.S. 669, 84 L.Bd. 
1422* .. 

Vt—Stats v. Shady, 180.A 26, 100 
Vt 193. 

Wash.—State v, . Miller; 271 P. 826, 
149 Wash. 645. 

VVyo.—Oorpnui «i:iizis .:cited In. Cuth- 
bertson v. Union Pac. Coal Co., 62 
P.2d 811, 817. 60 Wyo. 441. 

12 C.J. p 798 note 47. 

ZSxisteiLoe of facts sucpportiBg. le^^ 
Islatiire jTidgmeoLt is to be presumed. 
Cal.—Dribin v. Superior Court in and 
for Los Xngeles County, 231 P.2d 
809, 37 Cal.2d 346. 24 AL.R.2d 864. 
Reasonable exe^se of polioe power 
Or.—Swift & Co. V. Peterson, 288 P. 
2d 216, 192 Or. 97. 

Bpeoillo exercise of regnlafeioa * 
Where a regulation is within 
scope of authority^ legally delegated, 
the presumption of existence of facts 
justifying a specific exercise attaches 
to statutes. : m 

N.Y.—Boord V. Wallander.. 89 N*Y.S. 
-2d 796, .195 Misc- 867, modified on 
other grounds Bbord v. O'Brien, 98 
N.Y.S.2d 1, ,277 App.Div. 268, affirm¬ 
ed 100 N.E;2d 177, 802’N.Y.“ 890.' 

Absence of express. finding; 'emto- 
g6ncy_ 

(1) VSni'ere v^flty of statute de¬ 
pends on ei^stence of a certain stete 
of facts, it wiil be presumed that the 
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facts and circumstences will be presumed for the presumed to exist, and ’if any such, facts may 
purpose of giving validity to administrative or- . be reasonably conceived in the mind of the 
der,^® if such a state of facts can reasonably be court.'^®*^® This rule does not apply if the evidence 


legislature ascertained existence ofj 
fiuch facts before' passing the law, | 
even though It. contains no express 
finding thereof.- 

Cal.-^lty of Ojalw. Ohalfee, 140 P.2d 
116, 60 Cal.App.2d 64. 
g,C.—^Bynum v. Barron, 8S S.£3,2d 67. 

(8) Where possible, it'will be pre¬ 
sumed that the legislature has- af¬ 
firmatively determined any special 
facts requisite to the validity of the 
enactment; even though no legisla¬ 
tive finding of .that fact' appears in 
the statute." 

Wash.—State ex reL Collier v. Telle. 
115 P.2d.: 572, 9 Wash.2d 317. 

(3) This rule applies to. statutes 
intended to provide relief In an emej> 
gency. 

•K.L—Opinion .to- the Governor, 63 A. 
2d 724, 75 R.I. 64. 

(4) Every reasonable presumption 
must be indulged in favor of exist¬ 
ence of emergency declared by legis¬ 
lature^ ' 

S.D.—Cltsr Of Pierre v. Siewert, 261 
^ NT.W. 42, 63 S.p. 486. 

(6) In case of doubt, the legisla¬ 
tive declaration of emergency should 
prevail.. . 

Cal.—Davis v. Los Angeles County, 
... 64 P..2d 1034, 12 Cal.2d 412. ' 
Ohio.—City of Cleveland Heights v. 

Simqu, 13 Qhio Supp, 1; 

S.D.—Culhane v.” Mutual Benefit Life 
Ins. Co. of NTewark, N. J., 274 N. 
W., :819, 65 SJO. 344—Culhane v. 
Equitable XAfe Assur. Soc. of U. S., 

. 274 N.W. 816, 65 S.D. 337. 
Pre 3 >onaeraaLOeof ' evidence imm a- 
tezial 

Where factual circumstances are 
decisive of constitutionality, the pre¬ 
ponderance of evidentiary considera¬ 
tions is not material, but the statute 
st€uads iznless it conclusively appears; 
that there are or can be no ‘conceiva-' 
ble circumstances under which the 
irtatute can validly operate 
■pla.—Hunter V. Owens, 86 So.- 839, 80 
Pla. '812. : 

Heoessity and reaaonablehess of leg¬ 
islation , 

(1). In absence of any facte to the 
contraryi court must assume exist¬ 
ence of facts which justify t^e neces¬ 
sity for enactment of legislation un¬ 
der. consideration,, and its reasonable¬ 
ness. ' i 

Wis.—A B C Auto !Sales- v. .Marcus,. 

1 ; 88 N.w;. 2 d; 708 ,: 266 ,.wis. 325 . 

<2)' Legislative acts, when sub-' 
Jected to judicial scrutiny, ipust.be 
presumed to rest on a rational basis, 
if such would'exist under any: con¬ 
ceivable state of facts. 

D.C.—Carolene Products Co, of Litch¬ 
field, HL, V. .Wallace, D.C., .27 P. 


Supp. 110, afllrmed Carolene Prod¬ 
ucts Co. V. Wallace. 69 S.Ct. 1033, 
307 U.S. 612, 83 L.Bd. 1495. 

(3) If there is any reasonable ba¬ 
sis on which legislation may consti¬ 
tutionally rest, the court must as¬ 
sume that legislature had such facts 
in mind and passed act pursuant 
thereto. 

Mo.—State v. Day-Brite Lighting, 
240 S.W.2d 886, 362 Mo. 299, af¬ 
firmed Day-Brlte Lighting v. State 
of Mq., 72 S.Ct. 405. 342 U.S. 421, 
96 L.Ed. 469, rehearing .denied 72 
act. 674,. 343 U.S. 921, 96 L.Ed. 
1334—^Poole & Creber Market Co. 
V. Breshears, 126 S.W.2d 28, 343 
Mo. 1138. 

(4) Unless cdurt can say that law 
appears bn its face to be unreason¬ 
able and tmnecessary, court must find 
that the facts before the legislature 
were siifiicient to justify the require¬ 
ment,- and if circumstances could ex¬ 
ist to justify requirement,, it must be 
presumed that such clrcutristances 
did exist.; 

Wis,Madison Metropolitan Sewer- 
. age Dlst. V. Committee on Water 
Pollution, 60. N.W.2d 424, 260 Wis. 
229. 

. (5) If there is any state of facts 
which tends to support regulatory 
.measles, and' such measures are not 
dearly' unreasonable or arbitrary, 
then statute or regulation will he up¬ 
held as constitutiohaL 
XT.S.—^Pyeatte v. . Board of Regents of 
University of 6kl„ D.C.OkL, 102 F. 
Supp. 407, affirmed -72 S.Ct. 667, 
$42 U.S. 936, 96 L.Ed. 696. 

16. U.S.—^Bailey Farm Dairy Co. v. 
Jones, D.C.Mo., .61 F.Supp. 209, af¬ 
firmed C.C.A., 157 F.2d 87. certio¬ 
rari denied 67 S.Ct 865. 329 U.S. 
788, 91 L,Ed. 676. . 

N.y.—Friedman v. Valentine, 30 N.T. 
B,2d 891, 177 Misc. 437, 'affirmed 42 
N.T.S.2d 693, 266 App.Dlv. 661. 
rBegulatioiL within soope of delegated 
authority 

While one attacking an order of an 
administrative body . may always 
-raise the question whether the leg¬ 
islature had the power to delegate; 
the authority exercised, the pre¬ 
sumption of the existence. pf facts 
justifying the exercise of the power 
atteches alike to statutes and orders 
of the administrative body, where 
the regulation is within the scope 
of: the authority legally delegated. 
-U.S.—^Pacific States Box & Basket: 

Co. V. White, Or., 56 S.Ct. 159, 296 
: U;S. 176, 80 LilKU 138; 101 A.L.R. 
863. 

iejs. RX—Morrison ’ V. Itimarre, 65 
A.2d 217, 75 R.I. 176. 

455 


Wash.—^McDermott v. State, 84 P.2d 
372, 197 Wash. 79. 

XteasouablenesB of pouceptloiL 

(1) It is said by some authorities 
that it is the duty of the court to 
assume the existence of any conceiv¬ 
able state of facts. 

Fla.—^Bx parte Lewis, 136 So. 147, 
101 Fla. 624. 

Tex. — Corsicana Cotton Mills v. 
Sheppard, 71 S.W.2d 247, 123 Tex. 
352. 

12 C.J. p 798 note 48. 

(2) In other jurisdictions, the 
court is required to assume for this 
purpose the existence of such facts 
only as may reasonably be conceived 
to exist. 

Mo.—^Poole & Creber Market Co. v. 
Breshears, 126 S.W.2d 23, 343 Mo. 
1133. 

Tenn.—<k>rpa9 yoxis quoted with ap¬ 
proval as stating the better and 
. more liberal rule in Peay v. Gra¬ 
ham. 35 S.W.2d 668, 669, 162 Tenn. 
153—Sun Coal Co. v. State, 11 S.W. 
2d 893, 157 Tenm 622—Corpus Juris 
cited la Peay v. Nolan, 7 S.W.2d 
815, 167 Tenn. 815, 818. 

12 G.J. p 798 note 49. 

Hqnal proteotioa of laws 
A statutory determination will not 
be set aside as a denial of equal pro¬ 
tection of laws if any state of facts 
reasonably naay be conceived to Jus¬ 
tify it 

Mich.—Cady v. City of Detroit, 286 
N.W. 805, 289. Mich. 499, appeal 
dismissed 60 S.Ct 470, 309 U.S. 
620,. 84 L.Ed. 984. 

ISLlO U.S.—Pacific States Box* & 
Basket Co. V. White, Or., 6*6 S.Ct. 
169, 296 U.S. 176, 80 L.Ed. 1^5, 101 
AL.R. 863—-Horden's Farm Prod¬ 
ucts Co. V. Baldwin, N.Y., 66 S.Ct 
187, 298 U.S. 194, 79 L.Ed._281. 
mandate granted 66 S.Ct 23.9. 

State of California v. Angllm, C. 
C.ACaL, 129 F.2d 456, certiorari 
denied 63 S.Ct 74, 317 U.S. 669, 87 
. L.Ed. 537. 

D.C.—Keyes v. U. S., 119 F.2d 444, 
78 App.D.C. 273, certiorari denied 
* 62 S.Ct 70, 814 U.S. 636,. 86 L.Bd. 
610. 

Mo.—Poole & Creber Market Co. v. 

. Breshears, 126 S.W.2d 23, 343 Mo. 
1133. . 

Wis.—state ex rel. Carhatlbn MUk 
Products Co. V. Emery, 189 N.W. 
664, 178 Wis. 147. 

Buie limited 

The rule does not mean that the 
necessary facts are to be conclusive¬ 
ly ,presumed in every ; C^e, nor is 
existence of necessary facts, to be 
left wholly to the imagination of - the 
court • . c- f: 
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is to the contrary,or if facts judicially 
known3-®-20 or proved,compel otherwise. 

Similarly, any findings of fact made by the legis¬ 
lature, essential to the validity of the statute, will be 
considered presumptively true in the absence of a 
showing of facts contradictory thereto,or of an 
allegation of inaccuracy,^^*^ if the court finds any 
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rational basis for the e^stence of the facts so 
fotmd.^7-1® So, when a statutory classification is 
called into question, if any state of facts reasonably 
can be conceived that would sustain it, the existence 
of that state of facts at the time the law was en¬ 
acted should, must, or will be presumed, or as¬ 
sumed,in the absence of proof or judicial knowl- 


Wis.—^Ritholz V. Johnson, 12 N.W»2d 
788, 244 Wis. 494. 

ld.lS U.S.—^Merced Dredging: Co. v. 
Merced County, D.C.Cal,, 67 F.Supp. 
698. 

16.20 XJ.S.—Clark v. Paul Gray, Inc,, 
Cal., 69 S.Ct. 744, 306 U.S. 68‘6. 83 
Ii.H}d. 1001—South Carolina State 
Highway Department v. Barnwell 
Bros. Inc., S.C., 68 S.Ct. 510, 803 
U.S. 177, 82 D.Bd. 734. 

Standard Oil Co. of California v. 
U. S., aC.A.Cal., 107 F.2d 402, cer¬ 
tiorari denied Standard Oil Co. of 
California v. U. S.. 60 S.Ct. 469, 309 

U. S. 654, 84 L.Ed. 1003, motion 
graoted 60 S.Ct 681, rehearing de¬ 
nied 60 S.Ct. 708, 809 U.S. 697, 84 
Ii.Fd. 1036, certiorari denied U. S. 

V. Standard Oil Co. of California, 
eO S.Ct. 715, 309 U.S. 673, 84 L. 
Bd. 1019. 

Merced Dredgring Co. y. Merced 
County, D.C.Cal., 67 F.Supp. 698. 
Minn.—^Arens v. Village of Rogers, 
61 K.W.2d 608, 240 Minn. 886. 

K.J.—Jamouneau v. Hamer, 109 A.2d 
640, 1*6 N.J. 600, certiorari denied 

75 S.Ct 580, 849 U.S. 904, 99 L.Bd. 

Wis.—Onsrud v. Kenyon, 300 K.W. 

369, 238 Wis. 496. j 

16.26 U.S.—Clark v. Paul Gray, Inc,, I 
CaL, 69 act. 744, 306 U.S. 686, 83 
Z4.Bd. 1001—South Carolina State 
Highway Depfitrtment v. Barnwell 
Bros., Inc., S.C., 68 S.Ct 610, 803 
U.S. 177, 82 D.Eld. 764. 

Standard Oil Co. of California 
r. U. a, C.C.A.CaL, 107 F.2d 402, 
certiorari denied Standard Oil Co. 
of Callfomia v. U. S., 60 S.Ct 469, 
809 U.S. 654, 84 D.Bd. 1003, motion 
granted 60 S.Ct 681, rehearing de¬ 
nied 60 act 708, 809 U.S. 697, 84 
l4.Ed. 1036, certiorari denied U. S. 
y. Standard Oil Co. of California, 

60 act 716, 309 U.S. 673, 84 L. 
Bd. 1019. 

Minn.—Arens y. Village of Rogers, 

61 K.W.2d 608, 240 Minn, 886. 

N.J.—Jamouneau v. Harner, 109 A.2d 

640, 16 N.J. 500, certiorari denied 

76 S.Ct 680, 349 TI.S. 904, 99 UBd. 

Wis.—Onsrud v. Kenyon, 800 N.W. 
359, 238 Wis. 496. 

17. U.S.—^Brown v. W. T. Grant Co., 
b.C.N.Y., 53 F.Supp. 182—Securi¬ 
ties & Exchange Commission y. 
Torr, D.C.N.T., 16 F.Supp. 816, re¬ 
versed on other grounds, C.C.A., 
87 F.2d 446. 


Ky.—^Markendorf v. Friedman, 188 S. 
W.2d 616, 280 Ky. 484, 127 A.D.R. 
416, appeal dismissed 60 S.Ct 610, 
309 U.S. 627, 84 L.Ed. 987. 

N.J.—Jamouneau v. Hamer. 109 A. 
2d 640, 16 N.J. 600, certiorari de¬ 
nied 76 act 680, 849 U.S. 904. 99 
LuEd.-. 

Ryan v. Housing Authority of 
City of Newark, 15 A.2d 647, 125 
N.J.Law 836. 

N.T.—Billie Knitwear v. New York 
Life Ins. Co., 22 N.Y.S.2d 824, 174 
Mlsci, 978, affirmed 27 N.Y.S.2d 828, 
262 App.Div. 714, appeal garanted 28 
N.Y.S.2d 726, 262 App.Div. 743, af¬ 
firmed 43 N.m2d 80. 288 N.Y. 682. 
S.C.—^Bynum v. Barron, 88 S.E.2d 67. 
Findbag held oonoluslyo 
Kan.—Cow Creek Valley Flood Pre¬ 
vention Ajss’n V. City of Hutchin¬ 
son, 200 P.2d 299, 166 ]^n. 78. 
N.Y.—Du Mond v. Walsh, 72 N.Y.S. 
2d 642, 189 Misc. 676. 

No hTUden. of proyisig aootmicy 
The parties -seeking to uphold val¬ 
idity of the statute do not have the 
burden of proving the accuracy of 
the legislative finding on which the 
act is based, in the absence of a fac¬ 
tual showing to the contrary. 

S.C.—State ex rel. .Edwards v. Query, 
37 S.B.2d 241, 207 S.C. 600. 

Weight asorihed to flndlngg 

(1) Legislative determination of 
facts, unless plainly contrary to 
those matters of common knowledge 
of which courts may take judicial no¬ 
tice, are entitled to such weight as 
to reciulre clear showing of the con¬ 
trary before courts would be Justified 
in overturning such determination. 
Fla.—^Miami Home Milk Producers 

Ass'n V. Milk Control Board, 169 
So. 641, 124 Fl8U 797. 

(2) Great respect should he ac¬ 
corded to legislative findings of fact 
regarding necessity for enactment of 
statute, since every presumption fa^ 
vors their correctness. 

U.S.—^Publlx Cleaners v. ^orida Dry 
Cleaning and Laundry Boar^ D.O. 
Fla., 82 F.Supp. 81. 

Bxlsteaice of agreemeiLt 

In proceedings to determine the 
validity of an appropriation in pay¬ 
ment for services, it will be pre¬ 
sumed, .in deference to the finding of 
the legislature, that an agreement 
had been made between the state and 
the payees, under which their claim 
arose. 


Mo.—State ex rel. Kelly v. Hack- 
mann, 205 S.W. 161, 276 Mo. 636. 

VTJi S.C.—^Bynum v. Barron, 88 S. 
E.2d 67. 

17.10 Cal.—^Bx parte Fuller, 102 P 
2d 821, 16 Cal.2d 426. 

Fla.—City of Tampa v. State ex reL 
Evans, 19 So.2d 697, 165 Fla, 177 , 
OoBolujdon fairly dohaiiable 
In determining whether factual 
basis exists for a statute the consti¬ 
tutionality of which Is attacked, 
where it appears from the informa¬ 
tion at hand that the facts are such 
as to render the conclusion to be 
drawn therefrom fairly debatable, 
the matter is for the determination 
of the legislature, and the court may 
not set up its judgment against such 
determination. 

Wis.—^Ritholz V. Johnson, 12 N.W.2d 
738, 244 Wis. 494. 

18. U.S.—^Pacific States Box & Bas¬ 
ket Co. V. White, Or., 56 S.Gt 159, 
296 U.S. 176, 80 L.Ed. 138, 101 A.L. 
It. 863—^Borden^s Farm Products 
Co. V. Baldwin, N. Y., N.Y., 65 S. 
Ct 187, 293 U.S. 194, 79 L.Ed. 281 
mandate granted 65 S.Ct. 239— 
Wampler v. Lecompte, Md., 61 S.Ct 
92, 282 U.S. 172, 76 L.Ed. 276— 
Rast V. Van Deman & Lewis Co., 
Fla, 86 S.Ct 370, 240 U.S. 342, 60 
L.Bd. 679, L.R.A.1917A 421, Ann. 
Cas.l917B 465—^Lindsley v. Natu¬ 
ral Caxbonic Gas Co., N.Y., 81 S.Ct 
387, 220 U.S. 61, 66 L.Bd. 369, Ann. 
Ca8.1912C 1-60. 

Independent Dairymen’s Ass’n v. 
City and County of Denver, C.C.A 
Colo., 142 F.2d 940—Hoyes v. U. S., 

C. C.A.Okl., 112 F.2d 417—Electric 
Bond & Share Co. v. Securities and 
Exchange Commission, C.C.AN.Y., 
92 F.2d 580, affirmed 58 S.Ct 678, 
808 U.S. 419, 82 L.Ed. 886, 115 A.L. 

R, 105—Schwartzman Service v. 
Stahl, D.C.MO., 60 F.2d 1084—Con¬ 
tract Cartage Co. v. Morris, D.C.I11., 
69 F.2d 437—rProuty v. Coyne, D.C. 

S. D., 66 F.2d 289, reversed on oth^ 
grounds Coyne v. Prouty, 68 S.Ct 
668, 289 U.S., 704, 77 L.Bd. 1461. 

Harlow v. Ryland, D.CAltIc, 78 F. 
Supp. 488, affirmed C.A., 172 F.2d 
784—S. H. Kress & Co. v. Johnson, 

D. CLColo., 16 F.Supp. 6, affirmed 57 

S.Gt 49, 299 U.S. 611, 81 L.Bd. 378, 
rehearing denied 67 S.Ct 229, 299 
U.S. 628, 81 L.Ed. 468—General 
Sales & Liquor Co. v. Becker, D.C. 
Mo., 14 F.Supp. 848< < 
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Ark.— Hardin v. Vestal, 162 S.W,2d 
928, 2Q4 Ark. 492. 

Cal.—Sei Fnjli v. State, 242 P.2d 617, 
38 Cal.2d 718—Hollywood Turf 
Club V. Daugherty, 224 P.2d 359, 36 
Cal.2d 352—Torax) Takahashi v. 
Fish and Game Commission, 186 
P.2d 805, 80 CaJ,2d 719, reversed on 
other grounds 68 S.Ct. 1138, 334 TJ. 
S. 410, 92 Li.Fd. 1478—Perranle v. 
Fish & Game Commission of Cal., 
175 P.2d 222, 29 Cal.2d 365—Cali¬ 
fornia Physicians* Service v. Garri¬ 
son, 172 P.2d 4, 28 Cal.2d 790, 167 
A.D.R. 806—^Lelande v. Lowery, 167 
P.2d 639, 26 Cal.2d 224—^People v. 
Western Fruit Gk^wers, 140 P.2d 
13, 22 Cal.2d 494. 

People V. Keith Hy. ■ Equipment 
Co., 161 P.2d 244, 70 Cal.App.2d 
839, 

People V. ‘ International Steel 
CorpM 226 P.2d 587, 102 Cal.App.2d 
Supp. 935. 

Conn.—Carroll v. Socony-Vacuum Oil 
Co., 68 A.2d 299, 136 Conn. 49— 
State V. Cullum, 147 A. 804, 110 
Conn. 291. 

Fla.—Liquor Store v. Continental 
Distilling Corp., 40 So.2d 371—State 
ex reL Bennett v. Lee, 166 So. 565, 
123 Fla. 252—State ex rel. Adams 

V. Lee, 166 So. 249, 122 Fla. 639, 
affirmed 166 So. 262, 122 Fla. 670, 
rehearing denied 166 So. 574, 122 
Fla. 700, certiorari denied Lee v. 

' State of Florida ex rel. Adams, 67 
S.Ct 16; 299 U.S. 642, 81 L.Bd. 399 
—^Riley V. Lawson, 143 So. 619, 106 
Fla, 621—^Anderson v. Board of 
Public Instruction for Hillsborough 
County, 136 So. 334, 102 Fla. 695^ 
Miami Transit Co. v. McLin, 133 
So. 99, 101 Fla. 1238—Hiers v. 

. Mitchell, 116 So. 81, 96 Fla. 345. 

Ga.—Geele- v. State, 43 S.E.2d 264, 
202 Ga. 381, 172 A.L,R. 196. 

Ill.—Stewart v. Brady, 188 N.B. 810, 
300 Ill. 425. 

Ind.—Richmond Baking Co. v. De¬ 
partment of Treasury, 18 N.E.3d 
778, 216 Ind. 110—City of Indianap¬ 
olis V. Ryan, 7 N.B.2d 974, 212 Ind. 
447—Bolivar Tp. Board of Finance 
of Benton County v. Hawkins, 191 
3Sr.B. 168, 207 Ind. 171, 96 A.L,R 
271. 

Iow€L—^Berg v. Berg, 264 N.W. 821, 
221 Iowa 826. 

Kan.—^Board of Corners of Sedgwick 
County V. Robb, 199 P.2d 630, 166 
Kan. 122, appeal dismissed. Big 
Slough Drainage Dlst. of Sedgwick 
County, Kan. v. Board of County 
Com*rs of Sedgwick County, Kan., 
69 S.Ct 893, 836 U.S. 967, 93 L.Ed. 

no. 

Ky.—^Markendorf v. Friedman, 133 S. 

W. 2d 616, 280 Ky. 484, 127 A.L.R 
416, appeal dismissed Friedman v. 
Markendorf, 60 S.Ct. 610, 309 U.S. 
627, 84 L.Bd. 987. 

La.—^Interstate Tax Bureau v. Con- 
vay, 166 So. 468, 180 La. 453*- 
State^y. WlnehiU & flosenthal, 86 
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So. 181, 147 La. 781, error dis¬ 
missed Winehill & Rosenthal v. 
State of LouisiancL, 42 S.Ct. 313, 
258 U.S. 606, 66 L.Ed. 786. 

Me.—State v. King, 188 A. 776, 135 
Me. 5. 

Md.—Wampler v. Le Compte, 150 A. 
455, 159 Md. 222, affirmed 51 S.Ct. 
92, 282 U.S. 172, 75 L.Bd. 276. 
Mich.—^Irishman*s Lot, Inc. v. Cleary, 
62 N,W.2d 668, 338 Mich. 662— 
Mutchall V. City of Kalamazoo, 35 
N.W.2d 246. 823 Mich. 216—Fitz¬ 
patrick V. Liquor Control Commis¬ 
sion, 26 N.W.2d 118, 816 Mich. 83, 
172 A.L.R. 608—People v. Litvin, 
19 N.W.2d 486, 312 Mich. 67—In 
re Phillips, 9 N.W.2d 872, 306 Mich. 
636—Tribbett v. Village of Marcel- 
lus, 293 K.W. 872, 294 Mich. 607, 
followed in Rood v. City of Lapeer, 
293 N.W. 878, 294 Mich. 621—Baker 

V. State Land Office Board, 293 N. 

W. 763, 294 Mich. 587—Cady v. 
City of Detroit, 286 N.W. 806, 289 
Mich. 499, appeal dismissed 60 S.Ct. 
470, 309 U.S. 620, 84 L.Bd. 984— 
Miller V. Detroit Sav. Bank, 286 N. 
W. 803, 289 Mich. 494—^Naudzius v. 
Lahr, 234 N.W. 681, 263 Mich. 216, 
74 A.L.R. 1189. 

Miss.—^Russell Inv. Corporation v. 

Russell, 182 So. 102, 182 Miss. 885. 
Mo.—State v. Day-Brlte Lighting, 
240 S.W.2d 886, 862 Mo. 299, af¬ 
firmed Day-Brite Lighting v. State 
of Mo.. 72 S.Ct. 406, 842 U.S. 421, 
96 L.Bd. 469, rehearing denied 72 
S.Ct 674, 843 U.S. 921, 96 L.Bd. 
1334. 

N.H.—Allen v. Manchester, 111 A.2d 
817—State v. Moore, 13 A.2d 143, 91 
N.H 16. 

N.T.—^Defiance Milk Products Co. v. 
Du Mond, 186 N.T.S.2d 619, 285 
App.Div. 887. 

Ohio.—State ex rel. Lemperle v, Mc¬ 
Intosh, 60 N.B.2d 486, 76 Ohio St. 
164, affirmed 60 N.B.2d 786, 145 Ohio 
St 107. 

Okl.—Harris v. State, 122 P.2d 401, 
74 Okl.Cr. 13. 

Tenn.—Sun Coal Co. v. State, 11 S.W. 
2d 893, 167 Tenn. 522—Scott v. 
Nashville Bridge Co.. 223 S.W. 844, 
143 Tenn. 86. 

Tex.—State v. Southwestern Gas & 
Elec, Co„ 193 S.W.2d 676, 146 Tex. 
24. 

Reed v. City of Waco, Civ.App., 
223 S:W.2d 247. Error refused. 

Ex parte Tigner, 132 S.W.2d 885, 
189 Tex.Cr.R. 462, affirmed Tigner 
V. State of Texas, 60 S.Ct 879, 810 
U.S. 141, 84 L.Bd. 1124, 180 A.L.R. 
1321, rehearing denied 60 S.Ct 1092, 
810 U.S. 659, 84 L.Ed. 1422. 

Vt—State V. Shady, 186 A. 26, 100 
Vt 193. 

Va.—Naim v. Naim. 87 S.B.2d 749— 
Bray v. County Board of Arling¬ 
ton County, 77 S.E.2d 479, 195 Va. 
81 —Joy Vi Green, 76 SJE.2d 178, 194 
Va. 1003—^French v. Cumberland 
Bank & Trust Co., 74 S.E.2d 265, 
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194 Va. 475—County Board of 
Supers of Fairfax County v. Amer¬ 
ican Trailer Co., 68 S.E.2d 116, 198 
Va. 72—Farmers’ & Mechanics* 
Benev. Fire Ins. Ass*n of Roanoke 
and Botetourt Counties v. Horton, 
160 S.B. 816, 167 Va. 114—C L T. 
Corporation’ v. Commonwealth, 14^ 
S.B. 623, 163 Va. 67—Martin’s Bx*r» 
V. Commonwealth, 102 S.B. 77, 12® 
Va. 603, rehearing denied 102 S.E. 
724, 126 Va. 603. 

Wash.—State v. Kitsap County Bank, 
117 P.2d 228, 10 Wash.2d 620—State 
ex rel. Scott v. Superior Court for 
Thurston County, 24 P.2d 87, 178 
Wash. 647. 

Wis.—State v. Neveau, 294 N.W. 796, 
237 Wis. 85, rehearing denied 296 
N.W. 622, 237 Wis. 86. 

Wyo.—In re Trent’s Claim, 231 P.2d 
180, 68 Wyo. 146—^Ludwig v. Hars- 
ton, 197 P.2d 252, 65 Wyo. 134. 
Presumptions as to validity of classi¬ 
fication see infra subdivision c of 
this section. 

Presumption in connection with equal 
protection of laws see infra $ 605 
b (2). 

State of facts considered as proved 

Ky.—^Kentucky Tax Commission v. 
Great Atlantic & Pacific Tea Co., 
133 S.W.2d 947, 280 Ky. 606. 
dassifloatlon in private act 
Tenn.—Sandford v. Pearson, 281 S. 

W.2d 336, 190 Tenn. 662. 
dassilLoatlon in assessiiig Inoome tax 
Cal.—^McCreery v. McColgan, 110 P.2d 
1051, 17 Cal.2d 655, 183 A.L.R. 800. 
Classi fi cation in police law or stat¬ 
ute passed under police power. 

U.S.—Goesaert v. Cleary, D.C.Mich., 

74 F.Supp. 735, affirmed 69 S.Ct. 
198, 335 U.S. 464, 93 L.Ed. 163. 

Ala—^Wilkey v. State ex rel. Smith, 
14 So.2d 536, 244 Ala 568, 151 A.L. 
H., 765, certiorari denied 64 S.Ct. 
196, 320 U.S. 787, 88 L.Ed. 473. 

Okl.—Cotton Club v. Oklahoma Tax 
Commission, 168 P.2d 707, 195 Okl. 
403. 

Hirsh V. Oklahoma City, 234 P.2d 
925, 94 Okl.Cr. 249 —lEbL parte 
Strauch, 167 P.2d 201, 80 OkLCr. 
89. 

Tenn.—Mascarl v. International 
Broth, of Teamsters, Chaulfeurs, 
Warehousemen & Helpers of Amer¬ 
ica (AFL) Local Union No. 667, 215 
.S.W.2d 779, 187 Tenn. 846, certiorari 
dismissed 69 S.Ct. 410, 835 U.S. 
907, 93 L.Ed. 440. 

Wyo.—In re Edelman’s Estate, 228 
P.2d 408, 68 Wyo. 30. 

Pacts warranting change of ^assllU 
cation 

Where a change of classification Is 
made by the legislature, it will be 
presumed facts sufficient to warrant 
the change existed. 

Mont.—State v. Loomis, 242 P. 844, 

75 Moni 88. 

Pacts ifiLowing no classification 
A Statute prohibiting the tapping 
of wires of corporations will not be 
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edge to. the contrary.^^-? 

However, this presumption of the existence of 
factual conditions,or of the correctness of legis¬ 
lative findings,20 supporting legislation, is a rebut¬ 
table presumption of. fact and not a rule of law 
which makes legislative action invulnerable to con-, 
stitutional attack. The party attacking the statute 
has the burden of establishing the invalidating facts 
on which his claim is based,^l if the court cannot 
take judicial notice of such facts,22 or of showing 
that the legislative findings of fact are without 

held invalid as creating an unrea¬ 
sonable classification where it is pos¬ 
sible to sustain the statute by pre- 
suminsT* in the absence of evidence 
to the contrary, that all such wires 
were owned by corporations and 
hence that no classification was made. 

Vt.—State V. Shady, 186 A. 26, 100 
Vt 193. 

18-5 CaJ.—People v. Gidaly, 93 P.2d 
660, 35 Cal.App.2d Supp. 758. 

Ill.—Union Cemetery Ass*n of City 
of Lincoln v. Cooper, 110 N.£!.2d 
-289,.414.111. 23. 

Minn.—^Arens v. Village of. Hogers, 61 
lSr.W:2d 508, 240 Minn. ,386. 

18. U.S.—^Borden's Farm Products 
Co. V. Baldwin, N.Y., 55 S,Ct 187, 

293 U.S. 194, 79 L..Bd. ^81. 

Paramount Pictures v. Langer, 

B.C.N.D., 23 F.Supp. 890, reversed 
on other grounds 59 S.Ct. 641, 306 
U.S. 619, 83 L.Ed. 1026. 

12 C.J. p 798 note 50. 

Conn.—Carroll v. Socony-Vacuum Oil 
Co., 68 A.2d 299, 136- Conn. 49. 

Ky.—^Markendorf v. Friedman, 133 S. 

W.2d 516, 288 Ky. 484, 127 A,L.R. 

4i6, appeal dismissed 60 S.Ct. 610, 

309 U.S: 627, 84 L.Bd. 987. 

Wis.—Ritholz V. Johnson, 12 N.W.2d 
788, 244"Wis. 494, 

80.. U.S.—Securities & Bxchange 

Commission v. Tqrr, D.C.N.T., ,16 
F.Supp. 315; reversed on other 
grounds, C.C.A, 87 P.2d 446. 

Minn.—State v. Donovan, 16 N.W.2d 
897, 218 Minn. 606. 
dtidiolal zavlew; estrlxudo avidenoe 
Where constitutionality of an 
adt depends on pertinent facts, the 
fnoiplied or express finding of-^the leg¬ 
islature is subject to judicial review, 

'and the court may consider extrinsic 
evidence for this purpose, although 
the statute will' not be held unconsti¬ 
tutional unless such finding is clearly 
erroneous. ^. 

iS.C.-^tate ex rel. Bdwards v. Query, . 

^. 87 SJli2d 241, .207 S.C. 600. 

81, U*S. 7 -rFay v. .'People of State of 
N. T., ‘N.T., 67 S.Ct 1618, , 332 U.S. 

261, 91 L.Sld. 2043, rehearing denied 
68^ S.Ct. 27, 232. U.S; 784, 92 L.Ed. 

367, rehearing denied 68 S:Ct. 28, 

' ■ 822 U.S. 784, 92 ti,Bd.^‘^867—State 


^ rational basis,22.5 or that the state of fa.cts on the 
existence of which a statute is predicated does not 

exi5t.22.io 

c. Discriinination and Classificatipn 

A statutory classification Is presumptively valid and 
reasonable, and, based on adequate grounds; doubts are 
resolved In its favor, and the burden la on the attacking 
party to show that It Is clearly arbitrary and unreason- 
able. 

The validity of a statutory or legislative classi¬ 
fication is to be presumed.22.50 aJJ presumptions 

Ohio St. 578, certiorttri denied 69 
S.Ct; 50, 835 U.S. 825, 93 KEd. 379. 
S.C.—State ex reL Edwards v. Query, 
37 S.E.2d 241, 207 S.C. 600-~Bp- 
worth Orphanage v. Wilson, i93 S. 
B. 644, 186 S.C. 243. 

Wash.—^Fisher's Blend Station v. Tax 
Commission of Washington, 45 P. 
2d 942, 182 WaslL 163, amended on 
other grounds Fisher’s Blend Sta¬ 
tion V. State Tax Commission, 49 
. P*2d 1151, 182 Wash. 163, reversed 
on other grounds Fisher’s Blend 
Station V. Tax Commission of State 
of Washington, 66 S.Ct 608, 297 
U.S. 660, 80 L.Bd. 956. 

V. Union Pac. 
Coal Co., 62 P.2d 811, 60 Wyo. 441. 
Where statute Is not uuoonstlta. 
tioual oa its faoe^ special feu^ts dis¬ 
closing unconstitutional application 
must be proved by the Interested 
party. 

Fla.—Gtate ex reL Board of Com’rs 
of Indian River Mosquito Central 
Dist.v. Board of Com'rs of Indian 
. River County, 138 So. 626, 103 Fla. 
946, proceeding dismissed State ex. 
rel. Board of Com'rs of Indian Riv¬ 
er Mosquito iCentral ;Dist. v. Hel- 
seth, 140 So. 666, 104 Fla. 208. 
Burden, held discharged ' . 
U.S.-rMullaney v. Anderson, U.S. 
Alaska, 72 S.Ct. 428; 842 U.S. 415, 
96 I..Ed. 458. 

22. Wyo.—Cuthbertson v. Union Pac. 
Coal Co., 62 P.2d 8il, 50 Wyo. 441. 

22-5., Fla,—City of Tampa v. State ex 
rel. Evans, 19 So.2d 697, 155 Fla. 

. -177i . :' 

22.10 D.C.—^National Maritime Union 
of America v. Herzog; D.C., 78 P. 
Supp. 146, affirmed 68 S.Ct. 1629, 
884 U.S. 864, 92 L.Bd. 1776. 

22.60 Car.—People V. Weils, 202 P.2d 
53, 88. Cal.2d 380, certiprarl denied, 
Wells V. people of State of Cal, 70 
S.Ct 43 ; 338 U.S. 836, 94 L..Ed. 610. 
Kan.—^Associated Ry. Equipment 
Owners v. Wilson,'208 P.2d 604; l67 
Kan. '698. ' 

N.M.^Hutch6son v. Atherton, 99 P.2d 
462, 44 N;M.144. 

Tex.—Watts v. Mann, ClV.App., 187 
' S.W.2d 917, error refused.^ - 
(^ssificatlon and class legislation 
generally see infra §$ 489-601 


Farni Mut. Auto Ins. Co; v. Duel, 
Wis., 66 S.Ct. 573; 824 U.S. 164, 89 
KEd. 812, rehearing denied 66 S. 
Ct. 856, 324 U.S. 887, 89 L..Bd. 1436 
—.^tna Ins. Co. v. Hyde, Mo., . 48 
S.Ct. 174, 276 U.S. 440, 72 L..Bd. 
857. 

Publlx Clekners v. Florida Dry 
Cleaning and Laundry Board, D.C. 
Fla., 82 F.Supp. 31-r-^pielman Mo¬ 
tor Sales' Co. v. Dodge, D.C.N.Y., 
8 F.Supp. 437, modified on other 
grounds 55 S.Ct. 678,. 296 U.S. 89, 79 
L.Bd. 1322. . 

Cal.—^People v. International Steel 
Oorp., 226 P.2d 587,. 102 Cal.App.2d 
Supp. 935. 

Fla.—^Mlami Home Milk. Producers 
Ass’n V. Milk Control. Board, 169 
So. 541, 124 Fla. 797. 

111.—Thillens v. Hodge, 116 N.B.2d 
886, 2 I11.2d 46-^ommers v. Pat¬ 
ton, 78 N.E.2d 813, 399 Ill. 540. 

Ind.—Storen v. J. D. Adams Mfg. Co.. 
7 K.E.2d 941,. 212 Ind. 843, modified 
on other grounds 68 S.Ct. 913, 304 
U.S. 807, 82 L.Ed: 1366, 117 A.L.R. 
429, mandate conformed i;o 15'N.E. 
2d 1016, 214 Ind. 707—Weisenberg- 
er V. State, 175 N.E. 238,. 202 Ind. 
424. 

Miss.-^Haas v. Hancock County, 184 
So. 812, 188 Miss. 365. 

Neb.—Jay Burns Baking Co. v. Mc- 
Kelvle, 189 N.W. 883,.108 Neb. 674, 
26 A.L.R. 24, error dismissed 43 
S.Ct. 349, 261 U.S. 626, 67 LuBd. 
833, motion granted ‘43 S.Ct. 433 

261 U.S. 608, 67 L..Bdi 824, reversed 
on other grounds 44 S.Ct. 412, 264 
U.S. 604, 68 L.Bd. 813; 82 A,L.R. 
661. 

N.Y.—Corpus guris Seeu^um.oited in 
Billie Knitwear v. NeW Y6fk Life 
Ins. Co., 22 N.Y.S.2d 324, .826, 174 
Misc. 9.78, affirmed 27 JST.Y.’sid 828, 

262 App.biv.. 711, appeal granted 
28 N.Y.S.2d 726, '262 App.Div^ 743. 
affirmed 43 N.B.2d 80, 288 N.Y.’682. 

Ohio.—^Belden. v...Union Central Life 
Ins. Co.'; 6^ N.E.2d 629, 143 6hio St. 
829, appeal ^dismissed 65 S.Ct. 129,; 
823 U.S. 67^ 89 L.Bd: 648; and "66, 
.S.Ct 136, 323 .U.S.:67A, 89 L.Bd. 648., 
Chesbrough v. Western & South¬ 
ern Life Ins. Co., Coiii.Pl., 81 N.B.2d 
892, afltaae^, App.', 81 N.E.2d 399, 
appeal dismissed 79' N.E.2d 909, 149 
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Wyo.-rUuthbertson 



16 C. J.S. CONSTITUTIONAL LAW §100 

favor ^ch dassificatiori,^^*^? and. or except for very gprave causes.22*80 , 

every 22-66 doubt, or all reasonable doubtSj^?.^® 

diould, or must, bd resolved in favor thereof, and * So, it will be presumed that a statutory dassific^- 
all reasonable intendments indulged to support their tion effecting a difference in treatment between dif- 
constitutiohalit3r;22.76 ' and the legislature’s • judg- ferent subjects or classes is not invalid as unreason- 
ment ^ to dassification is not to be interfered with able, arbitrary, or discriiriinatory,^^ in the absence 

strong Pi^eswDiptloa. . , , (52 S.Ct. 396» 285 U.S. 548, 76 Ii.£ld. ( - 429, reversed on other grrounds 


People V. International Steel 
Corp., 226 P.2d 587, 102 CaI.App.2d 
Supp, 935... 

Behnttahle, and not .oonidtudve, pre¬ 
sumption 

Qhio.- 7 -State ex reL Liempeyle v. 
IntoslL 60‘N.}B!.2d 486, 75 Ohio App. 
164, aflirmed 60 N.B.2d 786, 145 
* Ohio St. 107. .. . 

Bvery pvesimiptd^ Is in favor of 
tjti,e validity. of ft ;Classification astute. 
Cal.—Sa<¥rajQaento^ Munic^al -Utility 
Dist.:v. Pacific*. Gas & Electric Co., 

. 128 P,2d 529, 2(V Cal.2d .624, certio¬ 
rari denied Pacific Gas & Electric 
Co. V. •Sacramento, Municipal Utili¬ 
ty Dist., 68 S.Ct 630;'818 u:s. 759, 
87 L..Bd. 1132—Natural Milk Pro¬ 
ducers *Ass*n'v. City and County of 
San Slanciseo, 124 P.2d 26, 20 Cal. 
2d 101, vacated on other grounds 68 
'S.Ct 869, 817 U.S. 428. 87.Ii.Ed. 876i 
rehearing.denied 63 S.Ct .528, 318 

U.S. 798, 87 L.Bd. 1162., 

‘ Alaifieda County Blood Control 
and Water Conservation Dist; v. 
Stanley, .263 P.2d 632, 121 CaljVpp. 
''‘2d 808—^Elbert Limited v. Nolah, 

■ ,196..P.2d -^8.’ ,87 C(a.Ai&I>.2d 24. 
Aild.—Hobey vl BrOersma, 26 A.2d 820, 
181 .Md. .325, reverse^ on other 
grounds in part 29 A:2d ‘828, 181 
. Md: 826;.146 A,L.^ 637. . . 

Belevanoe to permissible purpose 
Statutory * discrimination, between 
classes must be. presumed to be rele¬ 
vant to permissible legislative pur¬ 
pose'. • 

Ala.—^State vr. Pure Oil Co., 55 So.2d 
^ 843, 256 Ala. 534. 

Taxation 

(1)..A classification for purposes of 
taxation Ts presumed to be valid. 
DeLrrrCpnard, ,y. State, 16:A.2d 121, 2 
, Teny 107. , ' ' . 

UL—McDbugall v. Lueder, 58 N.B.2d 
899, 889’I11. 141,156’A.L3L 1069— 
Zelney .v.- Murphy. 56 N.B,2d 764, 
38'7..I11..492. . . . 

Okl.—;Hlssley v^ .Oklahoma Tax Com- 
nUsslon, 168 >.2,d 111, 196 Okl. 473 
—In ro, -Assessment of Sales, Tax 
agalnst^Ehapp, 96 .P.2d 92,485 OkL 
..,534. ^ 

' (2) ^ Le^dslative classification in tax 
matters is presumed to ;be yfUid. 

OkL—Olson V. Oklaho^ Tax Com- 
.( miSsiQni ,160 P .24 622 , 498 Okl. 607« 

“ tS)’Discriiifinatlon-m taxing stkt- 
ut^'ia presumed for the'best Ihterests 
of society; - T -' . ' ......1 

U.S>^P. Coutiboui; >Iuc., V* U. S^, Ct. 
CL, .54 rF.2d> 158, certlbiaH. dexUed 


939. 

(4) There is a general presumption 
that the legislature has not violated 
constitutional provision that all oc¬ 
cupation taxes, shall be equal and 
uniform qn the same class. 

Tex.—Southwestern Gas & Elec. Co. 

V. State, CivJLpp., 190 S.W.2d 182, 

affli^^ed 193 S.W.2d 675, 145 Tex. 
24. * > 

Biscxtmixmtion race or mu 

.. 

. The, presumption is greatly nar¬ 
rowed in scope, if not entirely dis¬ 
pelled, whenever it is shown that 
legislation, -. actually discriminates 
against certain' persons because of 
their race or nationality. 

CaL—Sel EujU v. State, 242 P.2d 617, 
.88 Caa.2d 718. ' 

Buis limited 

The classification made by the . leg-. 
Islature .is j?resumed to be valid 'un¬ 
less the court can say that no state, 
of facts can reasoxmbly be conceived 
that would sustain it. 

Wis.—Business Brokers Ass’h v. Mc¬ 
Cauley, 88 N.W.2d 8, '255 Wis. 6-^ 
State y. Neveau, 294 N.W. 796, 237 
Wis. 85, rehearing'denied 296 N.W. 
622, 287 Wis. 86. - '' 

22^ Cal.—Fraenkel v. Bank of 
.'America^Nat Thist & Siav. -Ass'n, 
256 P.2d 569, 40 Cal.2d .845. 

Loss Angeles County v. Hurlbut, 
111 P.2d 968, 44 CaLApp.2d 88. 

Mo.—^Poole & Creber Market Co. v. 
Breshears, 125 S.W.2d 28, 848 Mo. 

im. 

Taxing power 

spequlfitlng on legislature's rea¬ 
sons for classification in taxation, 
court must indulge every ppsump- 
tion in favor of the taxing power, and 
copcede a very wide range to legisla¬ 
ture in its discretion. 

Term.—Knoxtenn Theatres v. McCan- 
less, 161 S.W.2d 164, 177 Tehn. 497. 
22.60 Wash.—Campbell v« State, 122 
P.2d 468, 12 Wash.2d 459. 

22.65 C^.—B. Connolly, Inc.' v. 
State, 164 P.2d *60, 72 'CaLApp.2d 
. 

Ky.—Kentucky Tax Commission v. 
Lincoln Baxik Trust Co., 245 S. 

W. 2d 950,. ' . 

Questioni of xeasoimbleiiieBS debatable 

If question of reasonableness of 
statxftoiy; ^olassification is debatable, 
the. Jud^ent of. the legislature is 
final.' 

Tex.—Wood V. Marfa Independent 
,, SphQpl Dist.., Ciy.App.,- 428- S.W.2d 
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Marfa Independent School Dist. .v. 
Wood, 141 S.W.2d 690, 135 Tex. 223. 

22.70 Cal.—T. E. Connolly, Inc. v. 

. State, 164 'P.2d 60, 72 Cal.App.2d 
145. 

Pla.—State v. Bryan, 99 So. 327, 87 
Pla. 66. 

Ind.-i-Bollvar Tp. Board of Finance 
of Benton County v. Hawkins, 191 
N.B. 158. 207 Ind. 171, 96 A.L.II. 
271. 

Ky.—Shannon v. Wheeler, 103 S.W.2d 
■ 718, 268 Ky. 26,. 

Ohio.—City of Cleveland v. Davis, 
116 N.B. 608, 96 Ohio St. 52—State 
ex rel. Lemperle v. McIntosh, 60 
N.B.2a 486, 76 Ohio St. 164, affirmed 
60 N.B.2d 786, 145 Ohio St. 107. 

Chesbrough v. Westerfi & South- 

, - em Life Ins. Co., 81 NJB3.2d 392, 

' Com.Pl., affirmed 81 N.E.2d 899, 
App:, appeal dismissed 79 N.E;2d 
909, 149 Ohio St.'578, certiorari de¬ 
nied 69 SXit, 60, 386 U.S. 825, ^S L; 
Ed. 379. 

Wash.—Campbell v. State, 122 P.2d 
468, 12 Wash.2d 459. 

Wis.—^Madison Metropolitan Sewer¬ 
age Dist- V. Committee on Water 
Pollution, 50 N.W.2d 424, 260 Wis. 
229—eBusiness Brokers Ass’n v. Mcr 
Uauley, 88 N,W.2d.8, .256 Wis. 6— 
State v. Neveau, 294 N.W. 796, 237 

:* Wis. 85, rehearing denied 296 N.W. 
.622, 237 Wis. 86. . 

Doubt M to existenoe of reasouablo 
basis 

Ariz,—Schrey v. Allison Steel Mfg* 
Co., 265 P.2d 60A 76 Aria. 282. 

22^75 Al8U-^ackson v. State, 68 Bo. 
2d 850, 37 AlcuApp. 335, certiorari 
deziied 68 So.2d 858, 260 Ai€u 698.': 

22BO Cal-^Fraenkel v. Bank of 
America Nat. Trust & Sav. Ass’n, 
256 P.2d 569, 40 Cal.2d 845. 

23. U.S.—Snowden v. Hughes, til., 64 
S.Ct 897, 321 U.S, 1, 88 .L.Bd, 497, 
rehearing denied 64 S.Ct. 778, 821 
U.S. 804, 88 L.Ed. 1090—Arkansas 
Natural Gas Co. v. Arkansas Rail¬ 
road Commission, Ark., 43 S.Ct. 887, 
261 U.S. 879, 67 L.Bd. 706—^Ward & 
Gow V. Krinsky, N.T., 42 SlCt. 529, 
269 U.S. 6 O 3 ; 66 L.Hd. 1088, 28 A. 
L.R. 1207. 

New Jersey Chiropractic Ass’n v. 

- State Board of Medical Examiners 
of N. X. D.C,N.X,; 79 F.Supp. ,827— 
Sovereign Gamp, O. W., y,,Casa- 
dos, D.C.N.M., 21 F.Supp. 989,-af¬ 
firmed 59 S.Ct. 79 , 8.06 U.S. 558,. 88 
L.Ed. 852, rehearing denied 59 SICt. 
148, 805 U.S. 67X 38 LwEX 485.. ; 
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of a dear or convincing showing or indication to the 
contrary,25.6 and that in so dassif 3 dng, the legisla¬ 
ture acted from a proper motive,2^ in good faith,24-6 


for a permissible legislative purpose, 24.10 con¬ 
scientiously,2 4.1B with full knowledge of existing 
conditions26 and of the evils to be remedied by the 

Summer, So.2d 565, 248 A ^ fi . 


Korfolk County Water Co. v. City 
of Norfolk, Va,, 246 F. 660, 168 C. 
C.A. 606, certiorari denied 38 S.Ct. 
192, 245 U.S. 672, 62 L.Ed. 540. 

Ala.—State ex rel. Bountree v. Stim- 
mer, 28 So.2d 565, 248 Ala. 645— 
State ez ret Shirley v. Lutz, 147 
So. 429, 226 Ala. 497—Wagres v. 
State, 141 So. 707, 225 Ala. 2, an¬ 
swers conformed to 141 So. 709, 26 
AUuApp. 84, certiorari denied 141 
So. 713, 225 Ala. 10. 

Ariz.—State v. Childs, 257 P. 366, 32 
Ariz. 222, 54 A.L.B. 736. 

Cal.—Seauoia Nat. Park Stages Co. 

V. Sequoia & General Grant Nat. 
Parks Co., 291 P. 208, 210 CaL 156 
-—Los Angeles County v. Hunt, 247 
P. 897, 198 Cal. 763—^Wores v. Im¬ 
perial Irr. Diet, 227 P. 181, 198 
Cal. 609. 

Brophy v. Employees Retirement 
System, 162 P.2d 939, 71 08Ll.App.2d 
455—^Roth Drugs v. Johnson, 67 P. 
2d 1022, 13 CaLApp.2d 720—Ex 
parte Vitalie, 4 P.2d 171, 117 Cal. 
App. 653—Galeppl v. C. Swanston 
dk Son, 290 P. 116, 107 Cal.App. 80 
—Ex parte West, 243 P. 66, 76 CaL 
App. 591. 

Iowa.—^lowa Motor Vehicle Ass'n v. 
Board of Railroad Corners, 221 N. 

W. 864, 207 Iowa 461, 76 A.L.R. 
1, affirmed 50 S.Ct 151, 280 U.S. 
529, 74 L.Ed. 695. 

Ean.—^Associated Ry. Equipment 

Owners v. Wilson, 208 P.2d 604. 167 
Kan. 608. 

La.—Oozpus juris SeotULdnm quoted 
at length la Interstate Oil Pipe 
Line Co. v. Guilbeau, 46 So.2d 118, 
116, 217 La. 160. 

Md.—^In re Careful LaUndry, 104 A. 
2d 813, 204 Md. 360. 

Mont.—State v. Loomis, 242 P, 344. 
76 Mont. 88. 

N.C.—Snyder v. Maxwell, 9 S.E.2d 
19, 217 N.C. 617. 

Ohio.—^Maynard v. B. F. Goodrich 
Co., 66 N.E.2d 195, 144 Ohio St. 22. 
Okl.—Olson V. Oklahoma Tax Com¬ 
mission, 180 P.2d 622, 198 OkL 607 
—^Lowden v. Oklahoma County Ex¬ 
cise Board, 100 P.2d 448, 186 OkL 
706. 

Pa,r—Dufour v. Maize, 56 A.2d 675, 
858 Pa. 309, 1 A.L.R.2d 563. 

S.D.—Great Northern Ry. Ca v. 
Whitfleld. 272 N.W. 787, 65 S.D. 
178, 111 A.L.R. 1475—State v. 

Reinlnger, 239 N.W. 849, 59 S.D. 

886 . 

Tenn.—^Knoxtenn Theatres v. McCan- 
less, 161 S.W.2d 164, 177 Tenn. 497 
—Clark V. KUlough, 281 S.W. 777, 

* 153 Tenn. 68. 

Tex.—^Board of Ins. Corners v.. Great 
Southern Life Ina Co., 289 S.W:2d 
303, 160 Tex. 258. 


Sportatorlum, Inc., v. State, Civ. 
App., 116 S.W.2d 483, error dis¬ 
missed—Gerard v. Smith, Civ.App., 
52 S.W.2d 347, error refused. 

Ex parte Day, 76 S.W.2d 1060, 
127 Tex.Cr. 367. 

Va.—Joy v. Green, 76 S.E.2d 178, 194 
Va. 1003—^French v. Cumberland 
Bank & Trust Co., 74 S.E.2d 205, 194 
Va. 476—Martin’s Ex’rs v. Common¬ 
wealth, 102 S.B. 77, 126 Va. 603, re¬ 
hearing denied 102 S.E. 724, 126 Va. 
603. 

12 CJ. p 791 note 19 [g]. 

VL—State v. Shady, 136 A. 26. 100 
Vt 193. 

“Courts will not look too nicely In¬ 
to legislative acts to determine 
whe^er a reasonable distinction ex¬ 
ists.” 

Wash.—State ex rel. Northern Pac. 
Ry. Co. V. Henneford, 99 P.2d 016, 
619, 3 Wash.2d 43—Lloyd Garret- 
son Co. V. Robinson, 85 P.2d 604, 
606. 173 Wash. 601—Northern Ce¬ 
dar Co. V. French, 230 P. 837, 841, 
181 Wash. 894. 

Veicy strong presumption. 

In absence of evidence to the con¬ 
trary, the presumption that a classifi- 
I cation in a statute is reasonable and 
reasonably related to the purpose in¬ 
tended to be accomplished is very 
strong. 

Va.—Naim v. Naim, 87 S.E.2d 749. 
All presumptloiis and iutendmeuts 

(1) Whan a legislative enactment 
is attacked on ground of discrimina¬ 
tion, all the presumptions and Intend¬ 
ments are in favor of reasonableness 
and fairness of legislative action. 

Cal.—^Torao Takahashi v. Fish and 

Game Commission, 185 P.2d 806, 30 
CaL2d 719, reversed on other 
grounds 68 S.Ct. 1188, 884 U.S. 410, 
92 L.Bd. 1478. 

(2) This is true where an enact¬ 
ment imposing taxes Is attacked on 
the ground of unauthorized classifi¬ 
cation. 

Cal.—Fox Bakersfield Theatre Corp. 
V. City of Bakersfield, 222 P.2d 879, 
86 Cal.2d 136—^People v. Monterey 
Fish Products Co., 284 P. 898, 195 
Gal. 648, 38 A.L.R. 1186. 

23.5 Md.—^In re Careful Laundry, 
104 A.2d 843, 204 Md. 860—Sals- 
burg V. State, 94 A.2d 280, 201 Md. 
212, affirmed Salsburg v. State of 
Md., 74 S.Ct 280, 846 U.S. 545, 98 
L.Ed, 281. 

Mlsa—Coleman v. Trunkline Gas Co., 
61 .8o.2d 276, suggestion of error 
sustained on other grounds 68 So. 
2d 78, 218 Miss. 285, C6k>tiorari de¬ 
nied 74 S.Ct. 41, 346 U.S. 824, 98 L. 
Ed. 349. 

94. Ala.—Gtete ex reL Rountree v. 
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545. 

N.C.—State v. Harris, 112 S.B. 426, 
. 183 N.C. 633: 

24i5 Ala.—Opinion of the Justices, 
81 So.2d 721, 249 Ala. 611—Board 
of Education of Jefferson Coimty 
V. State ex rel. Carmichael, 187 
So. 414, 287 Ala. 434. 

Diff ezenoe la x^pulatioa 

It will be assumed that statutory 
classification based on substantial 
difference in population was adopt¬ 
ed in good faith, rather than that 
classification was arbitrarily fixed. 
AJa.—^Dearborn v. Johnson, 173 So. 
864, 234 Ala. 84—Jefferson County 
V. Busby, 148 So. 411, 226 Ala. 293, 
answer conformed to 148 So. 416, 26 
Ala.App. 449—Walden v. City of 
Montgomery, 108 So. 231, 214 Ala. 
409. 

94.10 U.S.—Asbury Hospital v. Cass 
County, N.D., 66 S.Ct. 61, 826 U.a 
207, 90 L.Ed. 6. 

Ala.—^In re Opinion of the Justices, 
81 So.2d 277, 262 Ala. 845. 

94.15 IlL—Du Bois V. Gibbons, 118 
N.E.2d 295, 2 nL2d 892. 

95- U.S.—lArkansas Natural Gas Co. 

V. Arkansas Railroad Commission, 
Ark., 48 S.Ct. 387, 361 U.S. 879, 67 
L.Bd. 705. 

Standard Oil Co. of California v. 
U. S., C.C.A.CaL, 107 F.2d 402, cer¬ 
tiorari denied 60 S.Ct. 469, 309 U.S. 
654, 84 L.Ed. 1008, motion granted 
60 S.Ct. 581, rehearing denied 60 
S.Ct. 708, 809 U.S. 697, $4 L.Ed. 
1036, certiorari denied 60 S.Ct. 716, 
209 U.S. 673, 84 L.Bd. 1019—South¬ 
ern Boulevard R. Co., v. City of 
New York, C.CJLN.Y., 86 P.2d 683, 
certiorari denied 67 S.Ct. 932, 301 
U.S. 703, 81 L.Bd. 1357. 

Peterson v. Parsons, D.C.Minn., 
73 F.Supp. 840. 

IlL—S. Buchsbaum & Co. v. Gordon, 
69 N.E.2d 882, 389 IlL 493, appeal 
dismissed 65 S:Ct. 1411, 325 U.S. 
838, 8.9 L.Bd. 1964. 

Ky.—^Markendorf v. Friedman, 133 S. 

W. 2d 616, 280 Ky. 484; 127 A.L.R. 
416, appeal dismissed Friedman v. 
Markendorf; 60 S.Ct. 610, 809 U.S. 
627, 84 L.Ed. 987—Shaw v. Fox, 56 
S.W.2d 11, 242 Ky. 842. 

Minn.—^Eldred v. Division of Em¬ 
ployment and Security, Department 
of Social Security, 296 N.W. 412, 
209 Minn. 68. 

N.Y.—East N. T. Sav. Bank V. Hahn, 
59 N.E.2d 625, 293 N.Y. 622, af¬ 
firmed 66 S.Ct. 69, 336 U.S. 330, 
90 L.Ed. 84, 160 A.L.R. 1279. 

Wls.-r-Hillside Transit Co. v. Larson, 
62 N.WL2d,722, 265 Wls. 568. 
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classification established or prescribed,^5.6 and on 
information available to the conrts.^s.ie 
It will be presumed that the legislature a'cted ad¬ 
visedly, in response to a reasonable or sound basis 
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for classification, and that its differentiation between 
subjects is based on adequate or legitimate 
grounds,if any such basis can reasonably be con¬ 
ceived or said to exist and, as appears supra 


StronsT prtsrunpiion 

U.S.—^Middleton v. Texas Power & 
liight Co., Tex., 89 S.Ct 227, 249 

U. S. 162, 68 Li.Ed. 627. 

Minn.—^Dimke v. Flnke, 295 N.W. 75, 
299 Minn. 29. 

Tex.—Texas Nat Guard Armory 
Board v. McCraw, 126 S.W.2d ^27. 
132 Tex. 618. 

Vresumption of oxamlnatloiL into 
facts 

OkL—Ex parte Strauch, 157 P.2d 201, 
80 0kl.Or. $9. 

Xaguiry 1)y leffiolO'tiirc 
In determining reasonableness of 
classification in statute, it will be 
presumed that legislature inquired 
whether there were evils to be reme¬ 
died and that classification was based 
on such inquiry. 

Cal.—^In re Livingston, 76 P.2d 1192, 
10 Cal.2d 730. 

85.5 Cal.—^Hollywood Turf Club v. 
Daugherty, 224 P.2d 359, 36 Cal.2d 
852—California Physicians’ Service 

V. Garrison, 172 P.2d 4, 28 CaL2d 
790, 167 A.L.R. 806—In re Living¬ 
ston, 76 P.2d 1192, 10 Cal.2d 730, 

People V. Keith Ry. Equipment 
Co., 161 P.2d 244, 70 CaLApp.2d 
889. 

85.10 Neb.—^Rocky Mountain Lines 

V. Cochran, 299 N.W, 596, 140 Neb. 
878. 

86 . U.S.—Ft Smith Light & Trac¬ 
tion Co. V. Board of Improvement 
of Paving Dist. No. 16 of City of 
Ft Smith, Ark., 47 S.Ct. 596, 274 

U.S. 387, 71 L.Ed. 1112—Citizens’ 
Nat Bank of Cincinnati v. Durr, 
Ohio, 42 S.Ct 15, 267 U.S. 99, 66 
L.Bd, 149—^Middleton v. Texas 
Power & Light Co., Tex., 39 S.Ct 
227, 249 U.S. 152, 68 L.Ed. 527. 

Southern Boulevard R. Co. v. City 
of New York, C.C.A.N.T., 86 F.2d 
633, certiorari denied 57 S.Ct 932, 
301 U.S. 703, 81 L.Ed. 1357. 

Peterson v. Parsons, D.C.Minn., 
73 F.Supp. 840. 

A Magnano Co. v. Dunbar, D.C. 
Wash., 2 F.Supp. 417, affirmed A 
Magnano Co. v. Hamilton, 54 S.Ct 
699, 292 U.S. 40, 78 L.Ed. 1109. 

Norfolk County Water Co. v. 
City of Norfolk, C.C.AVa.. 246 F. 
650, 168 C.C.A 696, ceitiorarl de¬ 
nied 38 S.Ct 192, 246 U.S. 672, 62 
L.Ed: 540. 

Ala.—Wilkey v. State ex rel. Smith, 
14 So.2d 536, 244 Ala. 668, 161 AL. 
R. 766, certiorari denied 64 S.Ct 
195, 320 U.S. 787, 88 L.Ed. 473— 
Dearborn v. Johnson, 173 So. 864, 
284 Aa. 84. 

Cal.—^People v. Western Fruit Grow¬ 
ers. 140 P.2d 13, 22 CaL2d 494— 


In re Livingston, 76 P.2d 1192, 10 
Cal.2d 730—^Reclamation Dist No. 
. 1600 V. Riley, 218 P. 762, 192 Cal. 

147—^Bx parte Relneger, 198 P. 81, 
184 Cal. 97—^Hansen v. Vallejo 
Electric Light & Power Co., 188 P. 
999, 182 CaL 492. 

Roth Drugs v. Johnson, 67 P.2d 
1022, 13 Cal.App.2d 720—^People v. 
Slmonsen, 220 P. 442, 64 CalApp. 
97. 

D.C.—^Neild V. District of Columbia, 
110 F.2d 246, 71 App.D.C. 806. 
Iowa.—^lowa Motor Vehicle Ass’n v. 
Board of Railroad Com’rs, 221 N. 

W. 364, 207 Iowa 461, 76 AL.R. 1, 
affirmed 60 S.Ct 161, 230 U.S. 529, 
74 L.Ed. 695. 

Ky.—^Ravitz v. Steurele, 77 S.W.2d 
860, 267 Ky. 108—Shaw v. Fox, 
66 S.W.2d 11, 242 Ky. 342. 

La.—State Board of Medical Exam¬ 
iners V. Beatty. 65 So.2d 761, 220 
La. 1. 

Festervand v. La;ster, 180 So. 
684, 15 La.App. 159. 

Mich.—^People v. Zimbergi 33 N.W.2d 
104, 321 Mich. 655—^Lawrence Bak¬ 
ing Co. V. Michigan Unemplo 3 anent 
Compensation Commission, 13 N. 

W.2d 260, 308 Mich. 198, 154 AL.R. 
660, certiorari denied 65 S.Ct 43, 
323 U.S. 738, 89 L.Ed. 691. 

Miss.—Craig v. Mills. 33 So.2d 801. 
203 Miss. 692—Stone v. General 
Electric Contracts Corp., 7 So.2d 
811, 193 Miss. 817, followed in 
Stone V. Universal Credit Co., 7 
So.2d 829, 193 Miss. 364, and Stone 

V. Yellow Mfg. Acceptance Corp., 
7 So.2d 820, 193 Miss. 338, affirmed 
63 S.Ct 66, 817 U;S. 691, 87 L.Bd. 
484. rehearing denied 63 S.Ct 157, 
817 U.S. 708. 87 L.Bd. 665—Russell 
Inv. Corporation v. Russell, 182 So. 
102, 182 Miss. 885—State v. Gilmer 
Grocery Co., 125 So. 710, 156 Miss. 
99. 

Tenn.—Hamilton County v. Gerlach, 
140 S.W.2d 1084, 176 Tenn. 288. 

Tex.—^Harris County v. Hall, Civ. 
App., 66 S.W.2d 948, error dis¬ 
missed. 

Wash.—State v. Kitsap County Bank, 
117 P.2d 228, 10 Wash,2d 620. 

Strong pireiramptioxL 

(1) In general. 

U.S.—^Middleton v. Texas Power & 
Light Co., Tex., 89 S.Ct 227, 249 
U.S. 162, 63 L.Bd. 627. 

Minn.—^Dlmke v. Finke, 295 N.W. 76, 
209 Minn. 29. 

(2) As to state legislation. 

Ohio.—State ex rel. Lourin v. Indus¬ 
trial Commission, 37 N.E.2d 596, 138 
Ohio St 618. 

Tex.—^Texas Nat Guard Armory 
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Board V. McCraw, 126 S.W.2d 627, 
132 Tex. 613. 

(3) As to legislation by congress. 
U.S.—^Taylor v. Brown, Em.App., 137 
F.2d 654, certiorari denied 64 S.Ct 
194, 820 U.S. 787, 88 L.Bd. 473. 
Support by faots known. 

In passing on validity of statutory 
classification, legislature’s determina¬ 
tion is presumed to be supported by 
facts known to it unless facts judi¬ 
cially known, or proved, preclude such 
possibility. 

Neb.—^Rocky Mountain Lines v. Coch¬ 
ran, 299 N.W. 696, 140 Neb. 378. 
Administration of j^revioiis law 
The court may presume that the 
legislature in framing new group of 
hazardous emploinnents, added to 
Workmen’s Compensation Law, acted 
on the rulings, decisions, and re¬ 
ports embodying the administration 
of the prevloxis law. 

U.S.—Ward & Gow v. Krinsky, N.Y., 
42 S.Ct. 529, 269 U.S. 503, 66 L.Ed. 
1033, 28 AL.R. 1207. 

Fresnsuption is oondtudve 
Tex.—^EUuris County v. Hall, Civ. 
App., 56 S.W.2d 943, error dis¬ 
missed. 

Statute formerly held nnooiurtita- 
tlonal 

Where similar amendment to stat¬ 
ute had been held unconstitutional 
about twenty years before, legisla¬ 
ture would be presumed to have con¬ 
sidered that changed conditions fur¬ 
nished distinct and natural reasons 
requiring enactment of similar stat¬ 
ute. 

Ky.—Shannon v. Wheeler, 108 S.W. 
2d 718, 268 Ky. 26. 

27. U.S.—^Asbury Hospital v. Cass 
County, N.D.. 66 S.Ct 61, 326 U. 
S. 207, 90 L.Bd. 6—Lindsley v. Nat¬ 
ural Carbonic Gas Co., N.Y., 31 
S.Ct 837, 220 U.S. 61, 55 L.Ed. 369, 
Ann.Cas.l912C 160. 

CaL—^Bx parte McNeaJ, 89 P.2d 1096, 
32 Cal.App.2d 391. 

Del.—State.V. Tabasso Homes, Gea 
Sess., 28 A2d 248, 3 Terry 110. 

Ind.—Grave v. Kittle, 101 N.E.2d 830, 
122 Ind.App. 278. 

Ky.—^Kentucky Tax Commission v. 
Lincoln Bank & Trust Co., 245 S. 

W.2d 960—^Mei^edlth v. Ray, 166 S. 
W.2d 437, 292 Ky. 326. 

Mich.—In re PhilUps, 9 N.W.2d 872, 
305 Mich. 636. 

Miss.—Craig v. Mills, 33 So.2d 801, 
203 Miss. 692. 

Mo.—St Louis Union Trust Co. v. 
State, 165 S.W.2d 107, 348 Mo. 725, 
certiorari denied State of Missouri 
V. St Louis Union Trust Co., 62'S. 

. Ct 485, 814 U.S. 700, 36 L.Bd. 560— 
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subdivision b of tWs section, if any state of facts 
reasonably can be. conceived that would sustain the 
classification, the existence of that state of facts 
at the time the law was enacted must be assumed. 
It has been held, however, that the general rule 
that the legislature is presumed to have investigated 
the facts and that its conclusion is reasonable, can¬ 
not prevail where no reason for the att^pted dis¬ 
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The party attacking the statute has the burden of 
overcoming the presumption of ccajstitutionality,**-® 
of negativing every conceivable or reasonable^S-io 
basis which might support the classification, and of 
showing clearly28-l5 or beyond a reasonable 
doubt28-2«,that the statute is unjustly discriminatory 
or that the classification is essentially arbitrary or 
unreasonable,^* at least when the statute is applied 


crimination appears.?* _ 

Hull V. Baumann, 131 S.W.2d; 721, 
345 Mo. 153.« ; 

Mont.—Rutherford v. City of Great 
Palls, 86 P.2d 666, 107 Mont. 612 
..^tate V, Safeway Stores, 76. P.2d 
81, 106’Mont. 182.. 

Ohio.—State ex rel. Lemperle v. Mc- 
Jntosh, 60. N.E.2d 486, 76 Ohio App. 
164, affirmed 60 N.H.2d ■ 786, 146 
Ohio SL 107. 

Olcl^T-Hirsh v.; Oklahoma City, 234 P. 

id 926, 94 O^.Cr. 249. 

Tex.-TBoar.d of Ins. Com’rs v. Great 
Sop.thern Life ins. Co., 239 S.W.2d 
803, 160'Tex. 2'58. 

Wood Marfa Independent 

School Bist., Clv^pp., 128 S.W.2d 
429, reversed on other grounds 141 
S.T^,2d 696, 136-Tex. 223. 
^is.-i:Schobi List. .No. 3 of Town .of 
Adams V. Callahan, 297 N.W. 407, 
287 Wis. 6'60, 136 A.L.R.‘ 1081. * 

.Iiiidwlg V. Harston, 197“ P.2d 
262, 66 Wyo; 134. ' 

“If any possible reason can be con¬ 
ceived to Jtistffy the-Classification, 
it will be upheld.*’ 

«Iienn,^Tenpenny v. Cannon- County, 
177 S-.W.2d 817; 818, 180 Tenn* 618 
*-»—Ogilvie Vi PCailey, 210 S.W. 645, 
141 Tenn. 892. 

Bisti^otloiLS of degree 

WAifhin'gton Nat,. Ins. _Co. v. 
Board of Itevlew of N. j. Unem¬ 
ployment Compensation Commis¬ 
sion, 64 A.2d 443, 1 N.J. 646. 
dassilloatioiL for poiloe regulation, 
jbaxation 

(1) If any possible reason can be 
conceived to uphold and Justify clas¬ 
sification for purposes of taxation. It 
will be upheld. 

Tenn.—Knoxtenn Theatres v. McCan- 
less, 151 S.W.2d 164, 17rTenn. 497. 

(2) . Classifications for police regu¬ 

lation and taxation shqpld" be sus¬ 
tained for 'enforcement ‘ if there is 
any conceivable, reasonable^ and le¬ 
gal. basis therefor and the practi^l 
operation of, the clas'sificjatlons made 
is not arbitrary, whhh.sfcal, or, gross¬ 
ly unjust and oppressive. , ' 

Pla.—State ex ret Lawson V. Wood-, 

rule, 184 So. 81. 134 Fl^ 437.' 

Kooal or speoUa Uwb p b a ngl ng ooimty 
linos 

In ^etemiaing whether statute vi¬ 
olates constitutional provision that 
legh^latmre shedl. npt . pass local- or 
spe^al laws changing county. lines 
except in hew counties, court 


must sustain acts of the legislature 
when there is to be fblind any rea¬ 
sonable basis for distinction employ¬ 
ed. . - - 

N.M.—Crosthwait v. White, 226 P.2d 
477. 56 N.M. 71. 

28,. Cal.-r^ei Pujil V. State,' 242 P. 
‘2d 617, 38 Cal2d 718. . 

Van Camp Sea Pood Co. v. New- 
hert, 244 P. 946,. 76 CaLApp. 445. 
Iowa.—^May*s Brug Stores y. State 
Tax Commission, 45 N.W. 2d 246, 
242 Iowa 319. 

Qualificatlnn for piixposos of act 
•In determinipg whethert act .limit¬ 
ing Issuance of wholesale licenses, to 
sell appliances for prevention of. ven¬ 
ereal diseases to wholesale druggists 
was based on a reasonable classifica¬ 
tion, court would not presume, ths-t 
wholesale druggists were better oiial- 
ifled then other wholesalers to deter¬ 
mine whether appliances complied 
with standards provided, in, the act, 
such classification being purely arbi¬ 
trary. ' 

Ky.—rMaxkendorf v. Friedman, 133 S. 
W"2d 616, 280 Ky. 484, 127 AL.R. 
416, appeal dismissed Friedman v. 
Markendort 60. S.Ct 610, 309 U.S. 

‘ „627, 84 L.Bd. 987. 

28,5 Cal.—Torao. Takahashl v.. Fish 
and Game Conimission, 185 P.2d 
805, 80 Cal. 719, reversed oh other 
grounds 68 S.Ct. 1188, 334 U,S.. 4l6, 
92 L.BcU 1478.’ . 

28.10 U.S.—^Sladdeh v. Gohuhon- 

. wefiilth of Kentucky, Ky., 60 S.Ct 
406, 809 U.S. 83, 84 L.Ed. 690, 126 
A.L.R. 1383. 

Foley Securities Corp. v. Com¬ 
missioner of Internal Revenue, C. 
C.A.8, 106 F.2d 731. 

DeprlvatiLoh of egiihl proteotlca of 
* law •'» 

One challenging validity of statute 
on ground that legislative classifica¬ 
tion therein deprives him of equal 
protection of law has burden of .show¬ 
ing that there is no' conceivable basis 
to support such classification. 
Mass'.- 70 )d .Colony 'R. Co. v. Afises- 
sors’of Boston, 86 NiE.2d' 246, 809 
Mass. 439. 

1^16 ' OkL—Scixooi Bist. No., <26 of 
Woods County v. Hodge,. 183 P.2d 
575, ,199 . OkL 81. 

Teg.—Board of Ins. Com’rs of Great 
Southern Life Ins. Co.., 239 S.W.2d 
803, 150 T^.268. ... 
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28.20 Mo.—^Poole & Creber Market 
Ob. V. Breshears, 125 S.W.2d 28, 
343 Mo. 1133. 

dasifilLoiAtloa or property for tsxa- - 
tiOtt. 

Mo.-^State ex rel. School Bist. No. ‘ 
24 of St. Louis County v. Neaf, 130 
S.W.2d 609, 844-Mo. 905, . 

29. U.S.—Pacific States Box &.Bas- , 
ket Co. V.. White, Or., 66 S.Ct. 159, 
296 U.S. 176, 80 L.Ed. 138, 101 AL.. 

R. 868—Borden’s Farm Products 
Co. V. Baldwin, N. Y.,- N.T.* 66 S.Ct. . 
187,„293 U.S, 194, 79.L.E)d. 281, man- . 
date granted 66 S.Ct. 239—Con¬ 
cordia Fire Ins. Co. Y. People of .. 
State of IIlihois,/llh, 64 S.Qt 830. 
2,92 U.S. 636, 78 L.Bd. 14li—Gregg 
Dyeing Co., v. Query, S.C., 52 S.Ct. 
631. 286 U.k 473, 76 L.Bd. 1232, 84 
AL.R. 831—Corporation Commis¬ 
sion of OklahoxhavV.^ Lowe, Okl., 60 

S. Ci 897, 381 U.Sw .431, 74 L.Ed. 
945—Whitney v. People of State of 
California, Cal., 47 S.Ct. 641, 274 
U.S. *357, 71 L.Bd. 1095, rehearing 
granted ‘Whitney v. People^ 46 S.Ct. 
120, 269 U.S. 538, 70 L.Bd. 400— 
Middleton v. Texas Power & Light 
Co., Tex., 39 S.Ct. 227, 249 U.S. 162, ’ 
63 L.Bd. 627—^Lindsley v. Natural 
Carbonic Gas Co., N.Y., 31 S.Ct. 337, 
220 U.S. 61, 66 L.Ed. 369, Ann.Cas. 
1912C 160. . 

Independent Dairymen’s Ass’n v. 
City and County of Denver, C.C.A 
Colo., 142 F.2d 940r-Hayes v, B. 

5., aC.AOkl.. 112 F.2d 417— 

, S^wartzman Service v. Stahl, B.C. 

,Mo., 60 F.2d 1034—Continental Bak¬ 
ing Co. V. Wpodring, B.ClKan., 66 
F.2d 847, affirmed. 52 S.Ct. 696, 286 

U. S.- 362, 76 L.Bd. 1165, 81 AL.R 
1402—^Butler-Newark Bus Line v. 
Sinclair, D.C.N.X, 84- F.2d 780— 
Royal Mineral A^s’n y. Lord, B.C. 
Minn., 13, F.2d 227, affirmed Lake 
Superior Consol. Iron Mines v. 
Lord, 46 S.Ct. 627, 271 U.Si 677, 70 
L.Bd. 1093. 

Pyeatte y. Board of Regents of 
University of Old.,; B.C.Oki., 102 F. 
Supp^ 407, affirmed 72 S.Ct. 667, 
342 U.S. 936, 96 L..Bd. 696—U. S. , 

V. Nebo Oil Co., B.C.La., 90 F.Supp. 

73., affirmed C,A, 190. F.2d 1003-^ 
Currency Services v. Matthews, B. 
C^’Wis., 90 jF.SupPi ,;40-~Harlow v. 
Ryland, D^dAxlc., 78 F.Supp., 488, 
.affirmed, CA.., >172 F.2d 784—S. H. 
Kress -(& Qo. y. Johnson, 
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16 F.Supp. 6i affirmed 57 S,Ct 49, 
299 U.S. 611, 81 Li.Bd. 878, rehear¬ 
ing denied 57 S.Ct. 229, 299 U.S. 623, 
61 Ii.l3d. 468—General Sales & LIq- 
uor Co. Becker, I>.C.Mo.^ 14 F. 
Sapp. 348. 

^a.—^Denson v. Alabama Fuel & Iron 
Co., 73 So. 625, 198 Ala. 3«3. 

Alaska.—^Freeman v. Smith, 8 Alaska 

229.. 

Cal.—Hollywood Turf Club v. Daugh¬ 
erty, 224 P.2d 369, 36 Cal.2d 352— 
Ferrante v. Fish & Game Commis¬ 
sion of CaL, 176 P.2d 222, 29 .Cal.2d 
365—California Physicians*. Service 
V. Garrison, 172 P.2d 4, 28 Cal.2d 
790, 167 A.L.R. 306—^Lelande v. 
Lowery, 167 P.2d 639, 26 CaL2d 224 
—^People V. Western Fruit Growers, 
140 P.2d. 13, 22 Cal.2d 494 —Ex 
parte Fuller, 102 P.2d 321, 15 CaL 
2d 426. 

People V. Keith Ry. Bauipment 
Co.,. 161 P.2d 244, 70 Caa.App.2d 
339. . . 

People V. International Steel 
Corp., 226 P^2d 587, 102 Cal.App.2d 
Supp. 936. 

Conn.—Carroll v. Socony-Vacuum Oil 
Co., 68 !a 2d 299, 136 Conn. 49—State 
V. Cullum, 147 A. 804, 110 Conn. 
291. ■ * 

D.C.—Keyes v. U. S., 119 P.2d 444, 73 
APP.D.C. 273, certiorari denied 62 
S.Ct 70, 31AU.S. 636, 86 L.EJd. 610. 
Fla.—^Liquor Store v. Continental 
Distilling Corp.,. 40 So.2d 871—Mc¬ 
Millan V. Nelson, 5 So.2d 867,. 149 
Fla, 334—State ex rel. Bennett v. 
Lee, 166 So. 666, 123 Fla. 262— 
Beasley v. Ca^oon, 147 So. 288, 109 
Fla. 106—v^derson v. Board of 
Public lustration for Hillsboroufirh 
County, 136 So. 834, 102 Fla. 696— 
Hiers v. Mitchell, 116 So. 81, 95 
Fla. .346. 

Idaho.—Bigr Wood Canal Co. v. Chap¬ 
man, 263 P. 45, 45 Idaho 380. 
lU.—People V. Saltis, 160 N.B. 86, 

. 328 HI. 494, appeal dismissed Sal¬ 
tis. v. People of State of Illinois, 
48 S.Ct 630, 277 U.S. 676, 72 L 
Ed. 996—^Bagrdonas.v. Liberty Land 
& Investment Co., 140* N.E. 49, 309 
Ill. 103—iStewart v. Braidy, 133 N.E. 
310,300:111 426. 

Iowa—^Bengr- v. Bergr, 264 N.W. 821. 
•• 221-Iowa 826—^lowa Motor Vehicle 
Ass'n V. Board of Railroad Com'rs,. 
221 N.W. 364, 207 Iowa 461, 76 A. 
L.R. l-’afflimed 60 S.Ct 161, 280 U. 
S. 629, 74 L.Bd. 596. 

Kan.—Board of Cbm'rs of Sedgwick 
County V. Robb, 199 P.2d 630, 166 
Kah. 122, 'appeal dismissed. Big 
Slough Drainage Dist of Sedgwick 
. County, Kan., v. Board of County 
Cbin’rs of‘Bedgwlck County, Kan;, 
69 S.Ct 893, 336 U.S. 967, 98 ‘L.Ed. 

lio. ‘ 

La—^tate v. ‘frinefaill & Rosenthal, 
86 So.- 181, 147 La. 781, error dls- 
. missed WinehiU & Roseht^ v. 
State of Louisiana, 42 S.Ct 313, 
268 U.S. 605, 66 L.Ed. 786, 


Me.—Verreault v. City of Lewiston, 
104 A.2d 638—State v. King, 188 A. 
776, 135 Me. 6. 

Md.—In re Careful Laundry, 104 A. 
2d 813, 204 Md. 360—Salsburg v. 
State, 94 A.2d 280, 201 Md. ^212, af¬ 
firmed Salsburg v. State of Md., 
74 S.Ct 280, 346 U.S. 545, 98 L.Ed. 
281—Wampler v. Le Compte, 160 
. A. 455, 159 Md. 222, affirmed 51 S. 

Ct 92, 282 U.S. 172, 76 L.Bd. 276. 
Mich.—Irishman's Lot, Inc. v. Cleary, 
62 N.W.2d 668, 338 Mich. 662-^ 
Mutchall V. City of Kalamazoo, 36 
N.W.2d 246, 323 Mich. 216—People 

V. Zimberg, 33 N.W.2d 104, 321 
Mich. 665—People v. Litvin, 10 N. 

W. 2d 485, 312 Mich. 67—In re Phil¬ 
lips, 9 N.W.2d 872, 3.06 Mich. 686— 
Naudzius v. Lahr, 234 N.W. 681, 
263 Mich. .216, 74 A.L.R. 1189. 

Minn.—George Benz Sons, Inc., v. 

Ericson, 34 N.W.2d 725, 227 Minn. 1. 
Miss.—Craig v. Mills, 33 So.2d 801, 
203 Miss. 692—^Russell Inv. Corpo¬ 
ration, V. Russell, 182 So. 102, 182 
Miss. 385. 

Mo.—^Park Transp. Co. v. Missouri 
State' Highway Commission, 60 S. 
W.2d 388, 332 Mo. 692—Thomas v. 
Buchanan County, 61. S.W.2d 96, 
330 Mo.- 627. , 

Mont—State ex rel. Griffin v^ Greene, 
67 P.2d 995, 111 A.L.R. 770—State 
V. Loomis, 24‘2 B. 344, 76 Mont 88. 
N.'jr.—^Rihg V. Mayor and Council of 
Borough of North Arlington,. 56 A. 
2d 744, 136 N.XLaw 494, affirmed 
. 01 A.2d 608, 1 N.J. 24, appeal dis¬ 
missed *69 S.Ct 260, 336 U.S. 889, 93 
L.Ed. 427. 

N.Y.—^Harman v. Board of Education 
of City of New York, 88 N.E.2d 361, 
300 N.Y. 21, motion denied 90 N.B. 
' 2d 497, 300 N.Y. 644—Noyes v. Brie 
& Wyoming Fsomers Co-op. Corp., 
22 N.B.2d 334, 281 N.Y. 187. 

Defiance Milk Products Co. v. Du 
Mond, 136 N.Y.S.2d 619, 286 App. 
Div. 837. 

Royce v. Rosasco, 287 N.Y.S. 692, 
169 Misc. 236—^People ex rel.' Tip- 
aldo V, Morehead, 282 N.Y.S. 676, 
156 Misc. 522, reversed on other 
grounds 200 N.E. 799, 270 N.Y. 233, 
affirmed 56 S.Ct 918, 298 U.S. 687, 
80 L.Bd, 1347, 103 A,L.R. 1446, re¬ 
hearing denied 67 S.Ct 4, 299 U.S. 
619, 8l’L,Ed. 466. 

Okl.—Murphy v. Bldridge, 207 P.2d 
‘ 260, 201 Okl. 601. 

Bx parte Strauch, 157 P.2d 201, 
80 Okl.Cl:. 89^Harris v. State, 122 
P.2d 401, 74 OkLCr. IS. 

Or.—^Anthony v. Veatch, 220 P.2d 
493, 189 Or. 462, rehearing denied 
221 P.2d 675, 189 Or. 462, appeal 
dismissed 7i S.Ct 499, 340 U.S. 
923, 95 L.Bd. 667. 

Pa.—Commercial Banking Corp. v. 
Freeman, 46 A.2d 233, 863 Pa. 563 
—In re Pennsylvcuaia Co. for In¬ 
surances on Lives and ‘ Granting 
• Annuities,'27 A.2d 57, 346 Pa. 130. 
S.C.-i^fate v. Hicklin,' 167 S.B. 674, 
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168 S.a 440, affirmed Hickllh y. 
Coney, 64 S.Ct. 142, 290 U.S. 169, 
78 L.Ed. 247—Witt v. People's State 
Bank of South Carolina, 164 S.E. 
806, 166 S.C. li 83 A.L;It 1068. 

S.D.—State v. Reininger, 239 N.W. 
849, 69 S.D. 336. 

Tenn.—State ex rel. Major v. Cum¬ 
mings, 168 S.W.2d 713, 178 Tenn. 
378, 139 A.L.R. 837—McConnell v. 
City of Knoxville, 110 S.W.2d 478, 
118 A.L.R. 966—Lamb v. Whitaker, 
105 S.W.2d 105, 171 Tenn. 485—Bast 
Tennessee & Western North Caro¬ 
lina Motor Transp. Co. v. Carden, 
60 S.W.2d 230, 164 Tenn. 416—Scott 
v. Nashville Bridge Co., 223 S.W. 
844, 143 Tenn. 86. 

Tex.—State v. Southwestern Gas & 
Elec. Co., 193 S.W.2d 675, 146 Tex. 
24. . 

Sportatorium, Inc., v. State, Civ. 
App., 115 S.W.3d 483, error dis¬ 
missed. 

Ex parte Tlgner, 132 S.W.2d-885, 
139 Tex.Cr.R. 462, affirmed Tlgfier 
V. State of Texas, 60 S.Ct. 879, 310 
US. 141, 84 L.Bd. 1124, 130 A.L.R. 
1321, rehearing denied 60 S^Ct. 1092, 
810 U.S. 659. 84..L.Ed. 1422. 

Utah.—State v. j: B. & R. E. Walker, 
116 P.2d 766, 100 Utah 623. 

Vt.—State v. AUclair, 4 A.2d 107,: 110 
Vt 147—State V. Shady, 136 A. 26, 
100 Vt. 193. 

Va.—Naim v. Naim, 87 S.H.2d-749— 
Cole V. Commonwealth, 193 S.B. 
617, 169 Va- 868—Commonwealth v. 
Whiting Oil Co., 187 S.B. 498, 167 
Va. 73—C. L T. Corporation v. Com¬ 
monwealth, 149 S,B. 523, 168 Va. 67 
' —^Martin's Ex’rs v. Commonwealth, 
102 S.B. 77, 126 Va. 603, rehearing 
denied 102 S.B. 724, 126 Va. 603. 
Wash.—Elkins v. Schaafy 102 P.2d 
230, 4 Wash. 2d 12—Stafe v. Mor¬ 
ris, 194 P. 898, 114 Wash. ,700— 
State V. Superior’-Court of Wash¬ 
ington for King County, 193 P.-226, 
113 Wash. 64. 

Wyo.—^In re Trent's Claim, 231 P.2d 
180, 68 Wyo; 146. 

Burden of proving uncoimtitutional- 
ity generally see supra S 99ra. 
]begislative or administrative das- 

US.—Wawa DaiiT Farms v. Wick- 
ard, D.C.Pa., 66 F.Supp. 67, affirmed 
CCA,, 143 F;2d 860; , . 

Classiflf^tlon in police law or stat¬ 
ute passed under police' power;' 

U.S.—Eastman v. Yellow Cab Co., C. 
Aim., 173 F.2d 874. 

Goesaert v. Cleary, D.C.Micli.; 74 
F.Supp. 736, affirmed 69 S.Ctl 198, 
836 U.S. 464, 93 L.Bd. 168. ^ 

Ala—Wilkey v. State ex reL Smith, 
.14 So.2a 636, 244 Ala 668, 161 aLL. 
R. 765, certiorari denied 64 S.Ct. 
196., 820 U.S. 787, 88 L.Bd: 473. ' 
Okl.—Cotton Club v. Oklahoma Tax 
Commission, 158 P.2d 707, 195 OkL 
403. ' - 

Hirsh V. ‘Oklahoma City, 234 P.2d 
926, 94 OkLCr. 249. 
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to him,29-5 or that the dassification is without fac- 
tiial^o or sound^®*® basis, or in violation of the equal 
protection dause of. the federal Constitution. 
Such burden must be carried by resort to common 
knowledge or other matters which may be judicially 
noticed,3or other legitimate proof.^®*^^ The 
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burden does not rest on the proponent of the stat¬ 
ute to show that it is reasonable.30-25 

All reasonable presumptions and intendments are 
in favor of the reasonableness and fairness of the 
enactment,21 unless its arbitrary, imreasonable, or 


Tenu.—^Mascari v. International 

Broth, of Teamsters, Chauffeurs, 
Warehousemen & Helpers of Amer¬ 
ica, (AFL.) Local Union No. 667, 
215 S.W.2d 779, 187 Tenn. 345, cer¬ 
tiorari dismissed 69 S.Ct. 410, 335 
U.S. 907, 93 L.Ed. 440—Large v. 
City of Elizabethton, 203 S.W.2d 
907, 185 Tenn. 156—State ex rel. 
Sapersteln v.-Bass, 152 S.'W‘.2d 236, 
177 Tenn. 609. 

Tex.—^Dodgen v. Depuglio, 209 S.W. 
^ 2d 588, 146 Tex. 538. 

Wyo.—^In re Edelman’s Estate, 228 
P.2d 408, 68 Wyo. 30. 

01a8sifioati<m for tax purposes 

(1) In general. 

Del.—Conard v. State, 16 A.2d 121, 2 
•Terry 107. 

Miss.—Coleman v. Trunkline Gas Co., 
61 So.2d 276, suggestion of error 
sustained on other grounds 63 So. 
2d 73, 213 Miss. 285, certiorari de¬ 
nied 74 S.Ct 41, 346 U.S. 824, 98 L. 
Ed. 349. 

OkL—Olson V. Oklahoma Tax Com¬ 
mission, 180 P.2d 622, 198 OkL 607. 

(2) In the tax field, the presump¬ 
tion of constitutionality can be ovez^ 
come , only by the most explicit dem¬ 
onstration that a classification is a 
hostile and oppressive discrimination 
against particular persons and class¬ 
es. 

- tr.S.—Madden v. Commonwealth of 
Kentucky, Ky., 60 S.Ct. 406, 309 U. 
S. 88, 84 LEd. 590, 125 A.L.R. 1383. 

Rivera v. Buscaglia, C.C.A.Puerto 
Rico, 146 F.2d.461. 

Where act is general <m its face, 
the burden is on the assailing party 
to show that it does not rest on a 
reasonable basis and is essentially 
arbitrary and special in character. 

Va.—^Martin’s Ex*rs v. Common¬ 
wealth, 102 S.B. 77, 126 Va. 603, re¬ 
hearing denied 102 S.E. 724, 126 Va. 
603. 

Absence of disttnetioiL between oIasb- 
es 

Burden is on parties attacking va¬ 
lidity of statute as discriminating 
against them as class to demonstrate 
that there is no distinction for clas¬ 
sification purposes between classes 
of persons participating in character 
of activity sought to be prevented 
by statute for commercial purposes 
and classes exempted from operation 
thereof. 

Tex.—Watts v. Mann, Clv.App., 187 
.S.W.2d 917, error refused. 

Burden held not sustained 
U.p.-r-Hayes v, U. S., .C.C.A.OkL, 112 
P.2d 417. I 


Okl.—Harris v. State, 122 P.2d 401, 
74 Okl.Cr. 13. 

28.5 Mo.—Kellogg v. Murphy, 164 S. 
W.2d 285, 349 Mo. 1165. 

sa U.S.—S. H. Kress & Co. v. John¬ 
son, I>.C.Colo., ‘ 16 F.Supp. 5, af¬ 
firmed 57 S.Ct 49, 299 U.S. 511, 81 
L.Ed. 378, rehearing denied 67 S. 
Ct. 229, 299 U.S. 623, 81 L.Ed. 458. 
CaL—^HolliTwood Turf Club v. Daugh¬ 
erty, 224 P.2d 359, 36 Cal.2d 352. 

30.5 Mich.—^People v. Zimberg, 33 N. 
W.2d 104, 321 Mich. 665. 

30.10 U.S.—Pyeatte v. Board of Re¬ 
gents of University of Okl., D.C. 
Okl., 102 F.Supp. 407, affirmed 72 
S.Ct 667, 342 U.S. 936, 96 L.Ed. 696 
—U. S. y. Nebo Oil Co., D.C.La.. 
90 F.Supp. 73, affirmed, C.A., 190 
F.2d 1003. 

Me.—^Verreault v. City of Lewiston, 
104 A.2d 538. 

Minn.—George Benz Sons, Inc., v. 

Brlcson, 84 N.W.2d 726, 227 Minn. 1. 
Tex.—^Ex parte Tigner, 132 S.W.2d 
885, 189 Tex.Cr.R. 452,. affirmed 
Tigner v. State of Texas, 60 S.Ct 
879, 810 U.S. 141, 84 L.Ed. 1124, 
130 Aw.L.R. 1821, rehearing denied 
60 S.Ct. 1092, 310 U.S. 659, 84 L.Ed. 
1422. 

38-15 U.S.—Pacific States Box & 
Basket Co. v. White, 56 S.Ct 169, 
296 U.S. 176, 80 L.Ed. 138, 101 
A.L.R. 868—^Borden’s Farm Prod¬ 
ucts Co. V. Baldwin, N.T., 65 S.Ct 
187, 293 U.S. 194, 79 L.Bd. 231, man¬ 
date granted 56 S.Ct 239. 

Cal.—Ex parte Fuller, 102 P.2d 821, 
15 Cal.2d 426. 

D.C.—Keyes v. U. S., 119 P.2d 444, 
73 App.D.C. 273, certiorari denied 
62 S.Ct 76, 814 U.S. 636, 86 L.Bd. 
610. 

Fla—^Liquor Store v. Continental 
Distilling Corp., 40 So. 2d 371. 

Kan.—Board of Com'rs of Sedgwick 
County V. Robb, 199 P.2d 630^ 166 
Kan. 122, appeal dismissed. Big 
Slough Drainage Dist of Sedgwick 
County, Kan., v. Board of County 
Com’rs of Sedgwick County, Kan., 
69 S.Ct 898, 336 U.S. 957, 98 L.Ed. 

no.. 

Mich.—^Irishman’s Lot, Inc. v. Cleary, 
62 N.W.2d 668, 888 Mich. 662— 
People V. Litvin, 19 N.W.2d 485, 
812 Mich. 57. 

30.20 U.S.—^Pacific States Box & 
Basket Co. v. White, Or., 66 S.Ct 
169, 296 U.S. 176, 80 L.Ed. 138, 101 
A.L.R. 853—^Borden’s Farm Prod¬ 
ucts Co. V. Baldwin, N.Y., 55 S.Ct 
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187, 293 U.S. 194, 79 L.Ed. 281, 
mandate granted 55 S.Ct 239. 

Cal .—^Bx parte Fuller, 102 P.2d 821, 
15 Cal.2d 425. 

D.C.—Keyes v. U. S., 119 P.2d 444, 73 
App.DiC. 273, certiorari denied 62 
S.Ct 70, 314 U.S. 636, 86 LEd. 610. 
Fla.—^Liquor Store v. Continental 
Distilling Corp., 40 So.-2d 371. 

Kan.—Board of Com*rs of Sedgwick 
County V. Robb, 199 P.2d 580, 166 
Kan. 122, appeal dismissed Big 
Slough Drainage Diet of Sedgwick 
County, Kan., v. Board of Coimty 
Com’rs of Sedgwick County, Kan., 
69 S.Ct 893, 336 U.S. 957, 98 LEd. 

no. 

Mich.—^Irishman’s Lot, Inc. v. Cleary, 
62 N.W.2d 668, 888 Mich. 662— 
People V. Litvin, 19 N.W.2d 485, 
812 Mich. 67. 

30.25 Mo.—Kellogg r. Murphy, 164 
S.W.2d 286, 849 Mo. 1166. 

3L U.S.^-J. H» McLealsh & Co. v. 
Binford, D.C.Tex.,’ 52 F.2d 161, af¬ 
firmed Binford v. J. H. McLeaish 
& Co., 52 S.Ct 207, 284 U.S. 598, 76 
LEd. 513. 

Bayside Fish Flour Co. v. Gen¬ 
try, D.aCal., 8 F.Supp. 67, affirmed 
56 S.Ct 86, 296 U.S. 660, 80 LEd. 
470, vacated on other grounds 56 
. S.Ct 166, 296 U.S. 547, 80 LEd. 
388, affirmed 66 S.Ct 518, 297 U.S. 
422, 80 LEd, 772. 

Ala.—State v. Alabama Educational 
Foundation, 163 So. 627, 281 AJa. 
n—State ex rel. Shirley v. Lutz, 
147 So. 429, 226 Ala. 497. 

Jackson v. State, 68 So.2d 850, 37 
Ala.App. 385, certiorari denied 68 
So.2d 863, 260 Ala. 698. 

Ariz.—State v. Childs, 257 P. 866, 
82 Ariz. 222, 54 A.LR. 736. 

Cal.—^Pox Bakersfield Theatre Corp. 
V. City of Bakersfield. 222 P.2d 879, 
86 Cal.2d 136—^Lelande v. Lowery, 
167 P.2d 689, 26 Cal.2d 224, 175 
A.L.R. 1109—Sequoia Nat Park 
Stages Co. v. Sequoia & General 
Grant Nat Parks Co., 291 P. 208, 
210 Cal. 156—^Los Angeles County 
V. Hunt 247 P. 897, 198 Cal. 753. 

Galeppi V. C. Swcmston & Son, 
290 P. 116, 107 Cal.App. 30—Ex 
parte West 243 P. 55, 75 CaLApp. 
691. 

N.Hl—State v. Rheaume, lid A. 758, 
80 N.H. 819. 

Pa.—City of Philadelphia to Use of 
State Paving & Const Co. v. Watt 
67 A.2d 591, 162 .Pa.Super. 438. 

Va.—^Home Brewing Co. v. City of 
Richmond, 27 S.E.2d 188, 181 Va. 
793. “ 
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oppressive nature is patent.^? Hence, before the 
legislative action will be held invalid, it must ap¬ 
pear clearly, palpably, plainly, or uninistakably,^^ or 
beyond a reasonable doubt,^^ to be arbitrary, capri¬ 
cious, or unreasonable. The presumption can only 
be overcome, where no extrinsic evidence is intro¬ 
duced, by the presentation of facts of which the 
court will take judicial notice, which would permit 
the court to conclude that no rational basis for the 
classification exists.85 

It will be presumed that similar subjects are in¬ 
cluded within a taxing statute and that the statute 
does not violate the constitutional guarantee of 
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equal protection of the laws by discriminating in 
favor of one of them:^® 

d. Other Presumptions 

Other presumptions In favor of the constitutionality 
of statutes Include those relating to taxes and appro¬ 
priations and to special laws, the presumption that a 
statute will be so administered as to render Its applica¬ 
tion valid, and the presumption that a state legislature 
will not violate the federal constitution. 

Numerous presumptions as to particular matters, 
in addition to those hereinabove discussed, in this 
section, have been indulged in by the courts in de¬ 
termining the constitutionality of statutes,®^ while 


82. U.S.—J. H. McLealsh & Co. v. 
Binford, D.C.Tex., 62 F.2d 161, af¬ 
firmed Binford v. J. H. McLeaish &■ 
Co., 62 S.Ct 207, 284 U.S. 698, 76 
L..Bd. 613. 

Classifloatioa in tax matters 

Okl.—Olson V. Oklahoma Tax Com¬ 
mission, 180 P.2d 622, 198 OkL 607. 

83. U.S.—^Bayside Fish Flour Co. v. 
Gentry, Cal., 66 S.Ct. 613, 297 U.S. 
422, 80 UFd. 772, affirmed 66 S.Ct 
86, 296 U.S. 660, 80 L..Ed. 470, va¬ 
cated on other grounds 66 S.Ct. 166, 
296 U.S. 647, 80 L..Bd. 888—Arkan¬ 
sas Natural Gas Co. v. Arkansas 
Bailroad Commission, Ark., 43 S.Ct 
387, 261 U.S. 879, 67 L.Bd. 706. 

Cat—^Praenkel v. Bank of America 
Nat Trust & Sav. Ass'h, 266 P.2d 
669, 40 Cal.2d 846, followed in 266 
P.2d 678, three cases, 40 CaL2d 906, 
906—^Ex parte Welsherg, 12 P.2d 
446, 216 Cal. 624—Los Angeles 
County V. Hunt, 247 P. 897, 198 
Cat 7.68—^People v. Monterey Pish 
Products Co., 234 P. 398, 196 Cal. 
648, 88 A.L.R. 1186—WTores v. Im¬ 
perial ITT. Dist, 227 P. 181, 198 Cal. 
609. 

Brophy v. Employees Hetirement 
System, 162 P.2d 989, 71 Cal.App.2d 
465—^People v. Sullivan, 141 P.2d 
230, 60 Cal.App.2d 639, followed in 
141 P.2d 286, 60 Cal.App.2d 846— 
Hlgble V. Los Angeles County, 117 
P.2d 983, 47 Cal.App.2d 281—Ex 
parte McKelvey, 64 P.2d 1002, 19 
Cal.App.2d 94. 

m.—Hansen v. Raleigh, 63 N.E.2d 
851, 891 HI. 686, 163 AL.R. 1426. 

Iowa.—^Munn v. Independent School 
Dist. of Jefferson, 176 N.W. 811, 
188 Iowa 757. 

La.—^Peck v. City of New Orleans, 6 
So.2d 608, 199 La. 76. 

N.C.—Great Atlantic & Pacific Tea 

. Co. V. Maxwell, 164 S.B. 838, 199 
N.a 483, affirmed 62 S.Ct 26, 284 
U.S. 676, 76 L.Bd. 600—State v. 
Harris, 112 S.B. 425, 183 N.C. 638. 

OkL—^Lowden v. Oklahoma County 
Excise Board, 100 P.2d 448, 186 
Okl. 706. 

Or.—Tamhill Electric Co. v. City of 
McMinnville, 274 P. 118, 180 Or. 

16 aj.S.—80 


809, rehearing denied 280 P. 604, 
180 Or. 809, appeal dismissed and 
eertlorarl denied 60 S.Ct 169, 280 

U. S. 631, 74 L.Bd. 596. 

Pa.—Sablosky v. Messner, 92 A.2d 
411, 372 Pa. 47. 

Tex.—Watts v. Mann, Civ.App., 187 
S.W.2d 917, error refused—^Heath 

V. Lewis, Civ.App., 82 S.W.2d 249, 
error refused. 

Ex parte Walker, 62 S.W.2d 266, 
121 Tex.Cr. 146. 

Wyo.—State v. Sherman, 105 P. 299, 
18 Wyo. 169, 27 L.R.A.,N.S., 898, 
Ann.Cas.l912C 819. 

Clear maaifevtatlon required 
La.—^Ricks v. Department of State 
Civil -Service, 8 So.2d 49, 200 La. 
841. 

Taxing statute 

The presumption of constitutional¬ 
ity of taxing statute caji be over¬ 
come only by the most explicit dem¬ 
onstration that classification thereof 
is hostile and oppressive against par¬ 
ticular persons and classes. 

U.S.—^Madden v. Commonwealth of 
Kentucky, Ky., 60 S.Ct, 406, 809 U. 
S. 83, 84 L.Ed. 690, 125 A.L.R. 1888. 

34. U.S.—^Ward & Gow v. Krinsky, 
.N.T., 42 S.Ct 629, 259 U.S. 608, 66 
L.Ed. 1033, 28 A,L.R. 1207. 

CaL—^Fraenkel v. Bank of America 
Nat. Trust & Sav. Ass’n, 266 P.2d 
569, 40 CaL2d 846, followed in 256 
P.2d 678, three cases, 40 Cal.2d 905, 
906. 

Ind.—Bolivar Tp. Board of Finance 
of Benton County v. Hawkins, 191 
N.B. 168, 207 Ind. 171, 96 A,L.R. 
271. 

Iowa.—^Munn v. Independent School 
Dist. of Jefferson, 176 N.W. 811, 
188 Iowa 767. 

Mo.—^Poole & Creber Market Co. v. 
Breshears, 125 S.W.2d 23, 343 Mo. 
1138. 

N.Y.—Shielcrawt v. Moffett, 49 N.T. 
S.2d 64, affirmed 61 N.Y.S.2d 188, 
268 App.Div. 852, reversed on oth¬ 
er grounds 61 N.B.2d 436, 294 N.Y. 
180, 169 AL.R. 971, motion denied 
62 N.B.2d 392, 294 N.Y. 840. 

S.C.—State V. Hicklin, 167 S.B. 674, 
168 S.C. 440, affirmed Hicklin v. I 
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Coney, 64 S.Ct. 142, 290 U.S. 169, 
78 L.Bd. 247. 

Wis.—^Day-Bergwall Co. v. State, 207 
N.W. 969, 190 Wis. 8. 

36. S.D.—Great Northern Ry. Co. v. 
Whitfield, 272 N.W. 787, 66 S.D. 
173, 111 A.D.R. 1476. 

Speculatioii or oosjeortore 
Claim of repugnancy to eaual pro¬ 
tection clause cannot be supported 
by mere speculation or conjecture. 
U.S.—^Hodge Dr ive-It-Your self Co. v. 
City of Cincinnati, Ohio, 52 S.Ct. 
144, 284 U.S. 336, 76 L.Bd. 328. 

36. W.Va.—Charleston Federal Sav. 

6 Loan Ass*n v. Alderson, W.Va-, 
66 S.Ct 624, 824 U.S. 182, 89 L.Ed. 
867, rehearing denied 65 S.Ct. 863, 
824 U.S. 888, 89 L.Ed. 1486—St 
Louis-San Francisco Ry. Co. v. 
Middlekamp, Mo., 41 S.Ct 489, 266 
U.S. 226, 65 L.Bd. 906. 

Del.—Conard v. State, 16 A.2d 121, 
2 Terry 107. 

37> Favtloiilax presuoptloas iadnlg- 

•d 

(1) That a county court, under 
statutory power to divide county in¬ 
to townships, will correct infirmity 
of a statute creating Judicial dis¬ 
tricts. 

Ark,—^Bonner v. Jackson, 251 S.W. 1, 
168 Ark. 626. 

(2) That statute validating void 
tax certificates was effective to val¬ 
idate certificates on lands subsequent¬ 
ly acquired, 

Fla.—City of Sebring v. Wolf, 141 
So. 736, 106 Fla. 616. 

(8) That federal approval of state 
unemployment insurance act was 
such that state act could constitu¬ 
tionally operate and that national 
banks in the state would be desig¬ 
nated for deposit of state funds. 

Cal.—Gillum v. Johnson, 62 P,2d 1087, 

7 Cal.2d 744, 108 A.L.R. 696, rehear¬ 
ing denied 68 P.2d 810, 7 Cal.2d 744, 
108 A.L.R. 696. 

(4) That present acts of federal 
officers under National Agricultural 
Adjustment Act were valid until de¬ 
clared-otherwise by federal courts. 
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other presumptions have not been made.®^*® It will 
be presumed that legislative discretion has been 
properly exercised.®* 

Taxes and appropriaHons. It must be assumed 
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that the legislature, in levying a tax, surveyed the 
whole field in determining on a reasonable appor¬ 
tionment, of the tax burden,** and that the legis¬ 
lature will act fairly with respect to all parties con- 


Oal.—^Brbck v. Superior Court in and 
for XrOS Angeles County,. 71 P.2d 
209, 9 Cal.2d 291. 

(5) In determining the validity of 
a statute fixing the annual compen¬ 
sation of county surveyors, that the 
governor and legislature, after in¬ 
vestigation, have deternalned that the 
statute has not resulted in aji in¬ 
crease over the former compensa¬ 
tion made bn a per diem basis. 

Oal.—Shearer v. Flanery, 228 P. 649, 
68 CalALpp. 91. 

(6) That legislature having un¬ 
limited power to fix period of cor¬ 
porate existence, may extend such 
period without regard to tiihe when 
particular corporation was organized. 
Utah.—^Keetch v. Cordner, 62 P.2d 

273, 90 Utah 423, 108 A.Ij.R. 62. 

(7> The general assembly is con¬ 
clusively presumed to know the pro¬ 
visions of the constitution. 

Oa,—Tripp v. Martin, 79 S.21.2d 521, 
210 Ga. 284. 

(8) In enacting fair trade law. It 
was within legislative province to 
assume that ‘economic laws would 
constitute sufficient restraint a^nst 
capricious - or arbitrary price-fixing 
by producer. 

U.sl—Schwegndann Bros. Giant Su¬ 
per Markets .v. Eli Lilly 6b Co., C.A. 
La., 206 Pi2d 788, certiorari denied 
74 S.Ct 71, 846 U.S: 866, 98 L.Bd. 
369, rehearing'denied 74 S.Ct 217, 
346 U.S. 906, 98 L.Ed. 404. 

(9) Legislation enacted with object 
of promoting welfare of large classes 
of workers, and calculated to confer 
direct OP indirect benefits on people 
as whole, such as statute fixing seven 
years as maximum period of personal 
service contract, must be presumed 
to htve been enacted for public rea¬ 
son and as expression of public pol¬ 
icy in field to which legislation; re¬ 
lates. 

Cal.—Ue Havlland v. Warner - Bros. 
Pictures, 163 P.2d 983, ,67 CaLApp. 
2d 226u' 

(10) When validity of‘an a'cit is 
attak^ed, and a decision rendered sus¬ 
taining it, it will be assumed that all 
constitutional questions Involved 
have been decided, whether or not 
they were raised in i>leadings of men¬ 
tioned in opinfom 

Pa.— ^Dole V. City of Philadelphia, 11 
A.2d 163, 387 Pa. 376, opinion sup¬ 
plemented on other grounds 11 A;. 2d 
767, 887 Pa. 875. 

(11) Other presumptions. 

U.S.—U. S. V. Bosenbluth, .I>.C.Ohlo, 
. 102 P,Supp. 996. 

Md.—^Bedwood Y. Lane^ 69- A.2d 907, 
194 Md. 91. 


Tenn.—State v. Mayor and Aldermen 
of Dyersburg, 235 S.W.2d 814, 191 
Tenn. 661. 

Pair trial of statute 

(1) That bodies of men would not 
be actuated by selfish motives with 
desire to wreck Unemployment Com¬ 
pensation Law. 

Mass.—^Howes Bros. Co. v. Massa¬ 
chusetts Unemployment Compensa¬ 
tion Commission, 6 N.E.2d 720, 296 
Mass. 276, certiorari-denied 57 S. 
Ct. 434r 800 U.S. 667, Si L.Ed. 867. 
(2> That legislature was Justified 
in concluding that It was using terms 
with reasonably definite meaning. 
Cal.—^People v. Kahn,. 60 P:2d. 696, 19 
Cal.App.2d^768; 

(3) XhAt legislature acted reason¬ 
ably in fixing compensation payable 
to total and partial dependents of de¬ 
ceased employee under Workmen's 
Compensation Act. 

Wls.—JldcKesson-Fuller-Morrison CJo. 
V. Industrial Commissiofi, 260 N.W. 
396. 212 Wls. 607.. 

prooeedhBgs obviftfeing denial ctf right 
Where temporary denial of a con-, 
stltutlonal right resulting from the' 
enactment of a statute can be ob¬ 
viated by further rezfiedlal proceed¬ 
ings ‘ authorized by law, it .must be 
assumed that such proceedings will 
be inaugurated and successfully con-, 
eluded. ' 

Ark.—Bonner v. Jackson, 261 S.W. 1, 
168 Ark. 626.. , 

^.5 Court cftuaot aainune 

(1) ‘That the reasonable rent, fiked 
by proceedings, under a statute pre¬ 
venting the dispossessing of a ten-: 
ant on the expiration of the term, j 
would differ from the rent whi<di the 
landlord could, obtain by bargain in 
open, market.' ' 

Xj,s.—^Marcus Brown Holding Co- v. 
Feldman, D.C.N.Y.. 269 F. 806^ af¬ 
firmed 41 S.Ct*' 466i 256mr.S. 170, 
65 L.Bd. 877. ' 

(2) That wholesale rates to be paid 
under statute will be. less than Just 
compensation fof w]^‘t they get. 
xr.S.-^JOslin Mfg. Co: v. ..City of Provi¬ 
dence, B.I., 43 S.gt 684, 262 U.S. 
668, 67L.Ed. 1167. - I 

(8) In determining constitutional¬ 
ity of statute requiring taxpayer, 
seeking -recovery of processing taxes 
collected, to prove that he has not 
shifted the burden of the tax in the 
economic rather thani the legal sense, 
court would not assume impossibil¬ 
ity of proof. ~ 

: U.S.—Cudahy. Packing Co. v.^ U.. S., 
C.C1A.I1L, 126 F.2d 429, 


(4) In passing on constitutionality 
of acts of congress authorizing con¬ 
struction of dam, coi^t will not as¬ 
sume that congress determined to in¬ 
vade sovereig[n fights of state and 
use waters for illegal purpose under 
guise of legal or proper purpose. 

U.S.—State of Oklahoma ex rel. Phil¬ 
lips V, Guy F. Atkinson Co., D.C. 
Oki.r 37 F.Supp. 93, affirmed 61 S. 
Ct, 1060, 313 U.S. 608, 85 LJBd. 
1487. 

Sxisteiioe of special law 
Even if existence of (special law 
requiring road eaipervision by county 
cbmnilssioners was essentlid to va¬ 
lidity of statute authorizing* pur¬ 
chase of. automobiles for use of com- 
missioners when acting as road su¬ 
pervisors, and court - could, not take 
Judicial notice of such special law, 
court wAs not hound to presume its 
•noneilstehce. 

■Tex,—Quinn v. Johnson, Clv.App., 91 
S.W.2d 499, error dismissed.* 
IParfcienlar matters as to which pxe- 
sumptioiL not made 
' (1) Expenditure of funds for high¬ 
way purposes. 

S.D.—State ex rel. Parker v. Toung- 
’ quist 11 N.W.2d 84, 69 SJD. 423. 

(2) (Compensation of county’Judge. 
Tenn.-^hamhers V. Marcum, 265 S. 

W.2d 1, 196 Tenn. 1. 

(3) Bequirement of report by labor 
organizations. 

U.S.—Alab^a State Federation of 
Labor, Local Union No. 103, United 
Broth, of Carpenters iaiid Joiners of 
America v. McAdory,'Ala.,' 66. S.Ct 
1384, 826 U.S. 460, 89 L.Bd. 1726. 

38. Ark.-^Board of Com'rs of' Red 

Biver Bridge List., v. Wood, AO. S. 
W.2d 486, i83 Ark. 1082. . 

Idaho.—Bowe v. City of PocateUo, 
218 P.2d 696,. 70 Idaho 848. . 

N.T.—Mitrus V.. Nichols, 18 N.T.S.2d 
■ 990, 171 ^yiisc. 869. 

3biimediate necessity of act 
If law has real and substantial 
relation to public peace, health,, or 
safety, ^all, doubt will be resolved In 
favor of legislative Judgment that 
it is immediately necessary, . 
Mich.—Naudzius v. L.ahr, -234 NfW. 

681,,253 Mich. 216, 74 A.L3. 1189. 
Constrao^n of roads 

Very strong showing is necessary 
to overturn. legislative determination 
that construction or Improvement of 
roads constitutes legitimate county 
purpose. ...... : r' • ' 1 

Pla.—Jadcson Lumber Co. y. .Walton 
County, 116 So. 771, 96 Fla. 632, 
appeal dismissed 49 S.Ct. 339, 73 
. L-Bd. lOlL- .. 

39. Wls.-^Stat6 y; Johnson, 176 -N. 
W. 689, 170 Wis. 218, 7 AL.IL 1617. 
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cemed.^® In considering the constitutionality of .a in the matter of special assessments aj^d local im- 
statute enacted in exercise of the power to levy provement taxes is conclusive'^ unless palpably ar- 
taxes for the general welfare,- it is strongly pre- bitrary and discriminatory.^^ Also, any question, as 
sumed that the tax is being levied for a public pur- to whether an appropriation of public revenues is 
pose, and that the legislature’s determination of for a public purpose must be resolved in favor, of 
what constitutes a public purpose is cprrect^i It the validity of the statute.^® Indeed, it has been 
will be presumed that fees prescribed by a license held that it is always presumed that the legislature 
tax are neither excessive nor unreasonable, in the acted in good faith and within constitutional limits 
absence of evidence or anything in the act to sup- in making an appropriation.**® 
port a contrary conclusion.^2 jji determining- the 

value of property for the purpose of determining Manner of administration of statute^ It. will be 
whether a statute-imposing a tax thereon is confis- presumed, in determining the constitutionality of a 
catory,^ the' state should be given the benefit of all statute, that it will be so interpreted and adminis- 
reasonable doubts.^®. The legislative determination tered by the o.fiBicer or administrative body charged 


40. Neb.-^Errickson v. Nine DAile 
Irr.. J>i^U 192 N.W. 694, ia9 Neb. 
189. 

41. U.S.—Jobn A. Gebeleln,. Inc. v. 
JAilbourne, b.C.Md.. 12 F.Supp. i05. 

Scott V. FrfiLzier, D.C.N.D., ’258 
F. 669, reversed oh other grounds 
40 S,Ct. 503, 263 U.S. 243, 64 Li-Ed^ 
•883. '• ■ ' . ; 

Ky.—State Tax Commission V. Pe¬ 
troleum Exploration, 68 S.W.2d‘777, 
253 Ky: il9. 

La.—Louisiana State Department. of 
Agriculture v. SlbiUe, 22 So.2d 202, 
207 La. 877. 

Mich.—^Thoman v. City Cf Lansing, 
24 N.W,2d 218, 815 Mich. 666. 

Mo.—Jennings . v. City of St. Louis, 
,58 S.W.2d,979, 832 Mo. 178, 87 A. 
L.R. 865. ' 

Tex.—Bland v.. City of Taylor, Civ. 
App., 37 S.W,2d 291, affirmed Davis 
V. City of Taylor,. 67: S.W.2d 1038, 
123 Tex. 89. . 

Wash.—State v. Clausen, 188 P. 638, 

. 110 IWash. 526, .14 A.L.R. 1188. 

X&terferenoe by federal courts 
When the people, the legislature, 
and the highiest court of the state 
Have united in declaring that the 
purpose fdr which money is being 
raised by taxation is of a public na¬ 
ture, the federal supreme court will 
not interfere, unless it is clear be¬ 
yond reasonable controversy that 
rights, seciir^ by, the federal con¬ 
stitution have been violated. 

TJ.S.—Green v. Frazier, N.D., 40 S.Ct 
499, 258 U.S. 233,'64 L.Bd. 878. 

It oaamot be assumed ,that znoney 
raised under a statute will, be un¬ 
constitutionally expended,. and tiie, 
€|xpendlture cannot be. Questiohe,d un¬ 
til such.^ time as it is. appropriated 
for the purpose of the act, or for 
some other purpose. r 

U.S.—^Davis V. Edison . Electric .'; U- 
luminatingr Co. of Boston, *D;C; 

- Mass., 18 F.Supp. 1, reversed on 
other, .grounds, .C.C.A., :89 E.2d 398, 
reversed 57 S.Ct >904, 301 U.S,. 619, i 
672, 81' L.Sd; 1307> 109 A.L.B. 1313. | 


Necessity , of tax 

It must be conclusively presumed, 
by the legislature's determination of 
facts and its passage of the income 
tax law, that It determined In the 
affirmative the auestion of law's 
necessity for the support of the gov¬ 
ernment. 

S.D.—State ex reU Botkin v. Mor¬ 
rison, 249 N.W. 663, 6l S,D. 344. 

42. U.S.—Pure Oil Co. v. State of 
Minnesota, Minh., 89 S.Ct 85, 248 

U. S. 168, 63 L.Ed. 180. 

Mich.^—^People v. Hawley, 204 N.W. 

137, 231 Mich. 874, 29 A.L.R. 1381. 
Tex.—Atkins v. State lEIighway . De¬ 
partment, Civ.App,, 201 S.W. 226, 
Application' of inspection fees 
Where 'inspection act fixes fees to 
cover only inspection expense, pre¬ 
sumption iS'that fees are .reasonable, 
and burden of showing contrary is 
on one asserting invalidity of act, 
but the presumption .and the burden 
is the other way where the statute 
directs that the fees shall be de¬ 
voted to defraying other expenses as 
well as inspection expenses. 

U.S.—^Lugo V. Suazo, -C.C.APorto 
Hico, 59 F.2d 386. 

Co^ of service provided 
Fee schedule in statute relating 
to appropriation of waters would he 
presumed to have- beeii- fixed with 
reasonable expectation -of obtaining 
A .--revenue not greatej than cost of 
maintaining water commissioner's 
department, notwithstanding sums 
collected were turned over to state 
treasurer and not set aside for use 
of department. 

Ariz.—Stewart y. Terde River toiga- 
' tion & Power Dist., 68 P.2d 829. 

4aL U.S.—Isthmian S. S. Co. v, U. S.,- 
b.aDel., 38 F.Supp. 1007. 

j. & A Freiberg Co. v Dawson, 
*Ky., 274 f 1 420, affirmed Dawson 

V. Kentucky* Distilleries & Ware¬ 

house Co., 41 S.Ct. 272, 255 U.S. 
288, 66 L.Ed.^ 688. ' 

44.^ U.S.—^Thom^s V.. Kcmsas City 
S.puth6m 'Ry. Co.,. Axkf, ...48' S.Ct. 
440, 261 U.S. 481. 67 L.Ed. 758. 

467 ,. 


I Paducah-minoia R. Co. v. Gra- 
hmn, D.C.Ky.. 46 P.2d 806. 

Kbjl —Cow Greek Valley Flood Pre¬ 
vention Ass'n V. City of Hutchin¬ 
son, 200 P.2d 299, 166 Kan. 78. 

45. S.D.—^Paype v. Jones, 199 N.W. 
472, 47 S.D. 488. • 

W.Va.—State ex rel. Davis Trust 
Co. V. Sims, 46 S.B.2d 90, 130 W. 
Va. 628—State eX rel Cashmah v. 
Sims, 48 S.E.2d 805, 130 w:ya; 430, 
172 AliR. 1389. 

AppromriatloiL to ixidividiial 
Legislature's! determination of 
question whether appropriation of 
public revenues to individual is. do¬ 
nation or for public purpose is con¬ 
clusive, unless clearly wrong, 

Ada.—^Board of Revenue and Road 
Com'rs of Mobile County v. Puck¬ 
ett, 149 So. 860, 227 Ala. 374. 

48. Tenn.—State v. Thoniason, 221 
.S.W. 491, .142 Tenn, 527. 

Szpensas for members of Isglslatore 
Presumption ‘ existed that appro^ 
priation for expenses for .members of 
legislature, was made for proper pur¬ 
pose within constitution. 

S.C.—Scroggie v. Scarborough,- 160 
.S.E. 696,162 S.C..218. 

County salaories 

Without contrary showing in bill 
attacking validity of act authorizing 
county taxes for salaries, it must be 
inferred that tax was levied to* meet 
salaries county could legitimately 
pay. 

Tenn.—Nashville, C. & St L. Ry. v. 
Carroll County, 88 S.W.2d 69, 161 
Tenn. 581, appeal dismissed 51 S:Ct 
849, 288 U.S. 785, 75 L.Ed. 1414. 

Oontraot for servlooB 
In determining the validity of an 
appropriation- for the payment of 
services, it will be presumed that the 
legislature passed on the, validity of 
the agreement for the services before 
making the appropriation^ and the 
’contract. will, be upheld, unless in 
dear violation of the constitution. , 
Mo*—rState ex rel. Kelly v. ]^ck- 
mann, 255 S.W., 161, 275 Up. 686. 
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therewith as to render its application valid.^*^ So, 
it must be assumed that the officials involved will 
act in accordance with the provisions of the law,^^-^ 
will obey the laws and the constitution,^'^*^® and will 
properly interpret and construe the provisions of 
the statute the constitutionality of which is in ques- 
tion>7.i6 It is not to be assumed that they will act 

arbitrarily,47.20 capriciously,47.25 or maliciously,47.30 

or in disregard of the law,47.35 or that they will 
fail in the performance of any duty imposed on 
them,47.40 or will enforce the law in such a manner 
as to produce uncalled-for hardship or inequity,47.45 
or will deny due process to persons subject to a 
regulation,47.50 or will not grant persons all the 
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relief to which they are entitled,47.56 or that power 
under the statute will be abused47.oo or improvident- 
ly exercised.47.55 Jt must also be assumed that the 
law will be given a reasonable, and not a strained, 
construction,47.70 that the rights of any litigant will 
be protected,47.76 and that he will receive full and 
complete justice in the courts.47.80 

It has been held that a court cannot take testi¬ 
mony to determine the operation of a statute and 
hereby declare it constitutional.47.86 

Special laws. Every reasonable presumption will 
be indulged in favor of the validity of a special 
law,45 and only in the case of an abuse of legis- 


47. U.S.—American Power & Liisrht 
Co. V. Securities and Exchange 
Commission, 67 S.Ot. 133, 329 U.S. 
90, 91 Li.Bd. 103—Takus v. U. S., 
Mass., 64 S.Ct 660, 321 U.S. 414, 88 
L..Ed. 834—^Bourjois, Inc., v. Chap¬ 
man, Me., 57 S.Ct 691, 301 U.S. 183, 
81 Ii.Ed. 1027. 

U. S. V. Di Santo. D.C.Ohio. 20 F. 
Supp. 254, affirmed, C.C.A., 93 F.2d 
948, certiorari denied 58 S.Ct. 829, 
303 U.S. 662, 82 L.Ed. 1121—Na¬ 
tional Fertilizer Ass’n v. Bradley, 
D.C.S.C., 18 F.Supp. 263. affirmed 
67 S.Ct. 748, 801 U.S. 178, 81 LuBd. 
990. 

Ala.—Heck v. Hall, 190 So. 280, 288 
Ala. 274. 

Cal.—Alameda County v. Janssen, 106 
P.2d 11, 16 Cal.2d 276, 130 AI..R. 
1141. 

Del.—^Darling Apartment Co. v. 
Springer, 22 A2d 397, 25 Del.Ch. 
420, 137 AKR 803, 

Ky.—Young v. Wills, 203 S,W.2d 6, 
305 Ky. 201, 

Mass.—^Moore Drop Forging Co. v. 

Fisher, 132 N.E. 169, 239 Mass. 434. 
Wash.—Campbell v. State, 122 P.2d 
458, 12 Wa8h.2d 459. 

Congressional oonunlttee 
D.C.—U. S. V. Dennis, D.C., 72 F. 
Supp. 417, affirmed 171 F.2d 986, 
84 U.S.APP.D.C. 31, affirmed 70 
S.Ct. 519, 339 U.S. 162, 94 L.Ed. 734, 
rehearing denied 70 S.Ct 799, 339 

U. S. 950, 94 L..Ed. 1364. 

47.5 Ky.—^Young v. Wills, 208 S.W. 
2d 5, 305 Ky. 201. 

47.10 Tenn.—State ex rel. Gallaher 

V. Hickman, 229 S.W.2d 496, 190 
Tenn. 310. 

Rules fox praotloe of dentistry 
It is not presumed that the State 
Board of Dentistry will adopt rules 
for the practice of dentistry that do 
not meet the test of constitutionality. 
MicK—^Toole v. Michigan State Board 
of Dentlstiy, 11 N.W,2d 229, 806 
Mich. 627—Sullivan v. Michigan 
State Board of Dentistry, 266 N.W. 
471, 268 Mich. 427. 

^.15 Ala.—Heck v. Hall, 190 So. 
280, 238 Ala. 274. 


47.20 Cal—People v. Albin, 245 P.2d 
660, 111 Cal.App.2d 800. 

Ky.—Young v. WUls, 203 S.W.2d 6 . 
805 Ky. 201. 

Power to license and regulate 

Court cannot presume that execu¬ 
tive department's powers under stat¬ 
ute to license and regrulate will be 
exercised arbitrarily. 

Ill.—People V. McGinley, 160 N.E. 
186, 829 Ill. 173. 

Md,—Grossfeld v. Baughman, 129 A 
370, 148 Md. 380. 

Nev.—State v. Shaughnessy, 217 P. 
681, 47 Nev. 129. 

47J35 Cal.—People v. Albin, 246 P.2d 
660, 111 CaLApp.2d 800. 

Del.—^Darling Apartment Co, v. 
Springer, 22 A2d 397, 25 DeLCh. 
420, 187 AI 4 .R. 803. 

47.30 Del.—^Darling Apartment Co., 
V. Springer, supra. 

47.35 Cal.—^People v. Albin, 245 P.2d 
660, 111 Cal.App.2d 800. 

47.40 U.S.—Yakus v. U. S., Mass., 64 
S.Ct. 660, 821 U.S. 414, 88 L.,Bd. 

! 834. 

47.45 N.Y.—^International Harvester 
i Credit Corp. v. Goodrich, 132 N.Y. 
S.2d 611, 284 App.Dlv. 604, af¬ 
firmed 124 N.E.2d 339, 308 N.Y. 
731. 

47.60 U.S.—Yakus v. U. S., Mass., 64 
S.Ct. 660, 321 U.S. 414, 88 D.Ed. 834. 
xmty to make oonoUisive findings of 
fact 

When statute confers on an admin¬ 
istrative officer or board power and 
duty to make conclusive findings of 
fact affecting another's substantial 
rights, and there Is nothing indicat¬ 
ing intention that procedural due 
process shall not be applied, court. In 
carrying out intention of legislature, 
may hold that such process was in¬ 
tended to be applied, when this Is 
necessary in order to uphold its con¬ 
stitutionality. 

Ala.—^Almon v. Morgan County, 16 
So.2d 511. 245 Ala. 241. 

47^ U.S.—Yakus v. U. S., Mass., 
64 S.Ct 660, 321 U.S.-414, 88 LwBd. 
884. ^ . 


47.60 CaL—^Alameda County v. 
Janssen, 106 P.2d 11, 16 Cal.2d 276, 
180 AL 1 .R 1141. 

47.65 Cal.—^Pickens v. Johnson, 267 
P.2d 891, 42 Cal.2d 399. 

47.70 Wash.—Campbell v. State, 122 
P.2d 458, 12 Wash.2d 459. 

47.75 Ind.—^Klipsch v. Indiana Al¬ 
coholic Beverage Commission, 21 
N.B.2d 701, 215 Ind. Old. 

47.80 Ind.—Klipseh v. Indiana Alco¬ 
holic Beverage Commission, eupra. 
47.S5 Ohio.—Andrews v. Tax Com-, 
mission of Ohio, 21 N.B.2d 106, 136 
Ohio St. 374—State v. Nelson, 39 
N.B. 22, 52 Ohio St 88 , 26 D.RA 
317. 

40. Conn. — Sanger v. City of 
Bridgeport 198 A 746, 124 Conn. 
183, 116 AL..R 1031. 

S.C.—Sirrine v. State, 128 S.B, 172, 
132 S.C. 360. 

Puhllo loofil act is presumed to be 
within constitutional power of the 
general assembly. 

N.C.—^Brigman v. Baley, 196 S.B. 617, 
213 N.C. 119. 

FresnmptloiL laoperatlvd 

( 1 ) Presumptions that both gener¬ 
al and special statutes are valid, and 
that special act controls, axe Inoper¬ 
ative, where question is whether spe¬ 
cial act can be made applicable, In 
view of existing general act 
Cal.—^Ventura County Harbor Dist. 
V. Board of Sup'rs of Ventura 
County, 295 P. 6 , 211 CaL 271. 

< 2 ) It will not be presumed, In 
the case of a statute made applica¬ 
ble only to counties over a certain 
population, of which there Is only 
one under the last federal census 
thus apparently violating the consti¬ 
tutional prohibition against local 
, laws, that a practicable necessity ex¬ 
ists for takihg another census or 
that congress will so act prior to thS 
expiration of the statute, so that 
other counties might possibly fall 
within the class specified; tha bur¬ 
den rests on the state, seeking to 
uphold the law, to prove the proba¬ 
bility and practicability of a change 
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lative discretion which is clear and palpable,or 
which appears beyond a reasonable doubt,50 will 
such a law be held unconstitutional. If a statute 
bears on its face no evidence of an exclusive or dis¬ 
criminative purpose, it is prima facie valid as gen¬ 
eral and not special legislation.51 

Violation of federal Constitution by state. It is 
presumed that a state legislature will not violate the 
federal Constitution,52 and this presumption is very 
strong, so much so that it is the duty of the court, 
where an act of a state legislature is assailed as be¬ 
ing in violation of the federal Constitution, to make 
every reasonable presumption against such viola- 
tion,52 and to resolve all doubts in favor of the 
state.54 The supreme court of the United States 
may not assume that a state court will place such 
a construction on a state statute as to render it ob- 


CONSTITUnONAL LAW §§ 100-101 

noxious to the federal Constitution,®® 

§ 101. Effect of Declaring Statutes Unconsti¬ 
tutional 

a. In general 

b. Remedies, rights, and duties 

c. Acts done under unconstitutional stat¬ 

utes 

a. In General 

The general rule Is that a statute declared uncon¬ 
stitutional Is null and void as of the date of Its enact¬ 
ment; but the rule, In this form, has been held too broad, 
and to be subject to many exceptions and qualifications. 
Generally, the reversal or overru4ing of an adjudication 
of uncpnstitutlonality validates the statute as of the date 
of enactment. 

Broadly, an unconstitutional statute is void,55.1 
at all times55-2 and its invalidity must be recognized 


in the federal law looking to the tak¬ 
ing of a census within the time of 

the effective life of the statute. 

Tex.—State v. Hall, Civ.App., 76 S. 
W.2d 880, error dismissed. 

49. U.S.—WilUams v. Mayor and 
dty Council of Baltimore, Md., 63 
S.Ct. 431. 280 U.S. 86, 77 L.Bd. 1015. 

S.C.— SixTlne v. State, 128 S.E. 172, 
132 S.C. 360. 

ga Mo.—State ex inf. Barrett ex 
reL Bradshaw v. Hedrick, 241 S.W. 
402, 294 Mo. 21. 

51. Ala.—^Howell v. Johnson, 42 So. 
2d 644, 34 Ala.App. 570, certiorari 
denied 42 So.2d 649, 253 Ala. <63. 

CaL—^Alameda County Flood Control 
and Water Conservation Dlst. v. 
Stanley, 263 P.2d 632, 121 Cal.App. 
2d 308. 

Va.—Martin’s Bx’rs v. Common¬ 
wealth, 102 S.B. 77, 126 Va. 603, 
rehecuring denied 102 S.H. 724, 126 
Va. 603. 

52. U.S. — Corporation Commission 
of Oklahoma v. Lowe, Okl., 50 S.Ct. 
397, 281 U.S. 431, 74 L.Ed. 945. 

Butler V. Thompson, D.C.Va., 97 
F.Supp. 17, affirmed 71 S.Ct 1002, 
341 U.S. 937, 96 L.Ed. 1365. | 

331a.—Oorpns Juris cited in Gray v.! 
Wlnthrop, 166 So. 270, 272, 115 
Fla. 721. 

Ky.—^Moore v. State Board of Chari¬ 
ties and Corrections, 40 S.W.2d 349, 
239 Ky. 729. 

12 C.J. p 800 note 69. 

53. U.S.—Jung V. City of Winona, 

D.C.Minn., 71 F.Supp. 668. 

Mass.—Codman v. New York, N. H. 
& H. R. Co., 148 N.B. 467, 263 
Mass. 144. 

Mont.—State v. Safeway Stores, 76 
P.2d 81, 106 Mont. 182. 

N.D.—State ex rel. Haggart v. Nich¬ 
ols, 265 N.W. 859, 66,N.D. 356; 

12 C.J. p 800 note 69. 

54. U.S. — Corporation Commission 


of Oklahoma v. ILowe, Okl., 50 S.Ct. 
397, 281 U.S. 431, 74 L.Bd. 946. 

55. U.S.—Arizona Copper Co. v. 
Hammer, Ariz., 39 S.Ct. 553, 250 
U.S. 400, 63 L.Ed. 1058, 6 AL.R. 
1537, motion denied Arizona Cop¬ 
per Co. V. BCammer, 40 S.Ct. 12. 

56JL U.S.—Ex parte Siebold, Md., 100 
U.S. 371, 26 L.Ed. 717—Marbury v. 
Madison. 1 Cranch 137, 2 L.Bd. 60. 

Woods V. Shoreline Cooperative 
Apartments, D.C.IU., 84 F.Supp* 
660. 

Cal.—^Provident Land Corporation v. 
Provident Irr. Dist., App., 94 P.2d 
86 . 

Ga.—^Royal Cigar Co. v. Hniet, 25 S. 
B.2d 810, 196 Ga. 852—^Bferrison v. 
National Biscuit Co., 157 S.B. 666, 
172 Ga. 286. 

Minn.—State v. One Oldsmobile Two- 
Door Sedan, Model 1946, 35 N.W. 
2d 526, 227 Minn. 280. 

Mo.—State ex Inf. Taylor ex reL Kan¬ 
sas City V. North Kansas City, 228 
S.W.2d 762, 860 Mo. 374. 

Mont.—^Bx p^e Anderson, 238 P.2d 
910, 125 Mont. 331. 

N.M.—^Lucero v. New Mexico State 
Highway Dept., 228 P.2d 945, 56 N. 
M. 157. 

N.T.—^People ex reL Farringrton v. 
Mensching, 79 N.E. 884, 187 N.T. 8, 
10 L.B.A,N.S., 626, 10 Ann.Cas. 
101 . 

N.C.—^Board of Managers of James 
Walker Memorial Hospital of Wil¬ 
mington V. City of Wilmington, 74 
S.E,2d 749, 237 N.C. 179—State v. 
WilUams, 61 S.B. 61, 146 N.C. 

618, 17 L.R.A.,N.S., 299, 14 Ann. 
Cas. 562. 

Pa.—^Hertz Drlvurself Stations v. 
Siggins, 58 A2d 464, 359 Pa. 25, 7 
A.L.R.2d 438. 

Tex.—Miller v. Davis, 150 S.W.2d 
973, 136 Tex. 299, 136 A.L.R. 177— 
Langever v. Miller, 76 S.W,2d 1026, 
124 Tex. 80, 96 A.L.R. 836. 
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Bx peurte Halsted, 182 S.W.2d 479, 
147 Tex.Cr. 463. 

Effect of partial invalidity see Stat¬ 
utes S§ 92-114. 

Validity of statutory provisions in 
general see supra 89 71-75. 
Wholly void 

Ariz.—Crane Co. v. Arizona State 
Tax Commission, 163 P.2d 656, 63 
Ariz. 426, 163 A.L.R. 261. 

Okl.—^Town of Medford ex rel. Fuss 
V. Early, 163 P.2d 633, 194 Okl. 
666—State ex rel. Tharel v. Board 
of ComTs of Creek County, 107 P. 
2d 642, 188 Okl. 184. 

Pa.—^Klenk v. Metropolitan Life Ins. 
Co., 86 PaDist. & Co. 266, 55 
Montg.Co. 73. 

Tex.—Genzer v. Fillip, Civ.App., 134 
S.W.2d 780, error dismissed. Judg¬ 
ment correct 
Statute in a sense void 
Pa—City Deposit Bank & Trust Co. 

v. Zoppa 9 A2d 361, 336 Pa 879. 
Part 'of statute 

Ga—^Royal Cigar Co. v. Huiet, 25 S. 

E. 2d 810. 195 Ga 852. 

66.2 U.S.—Woods V. Shoreline Co¬ 
operative Apartments, D.C.I11., 84 

F. Supp. 660, reversed on other 
grounds 70 S.Ct 248. 338 U.S. 897, 
94 L.Ed. 551, rehearing denied 70 
S.Ct 348, 338 U.S. 939, 94 L.Ed. 
679. 

Forever void 

Ga—Grayson-Robinson Stores, Inc. 
V. Oneida, Limited, 75 S.E. 2d 161, 
209 Ga 613, certiorari denied 
Oneida Limited v. Grayson-Robin¬ 
son Stores, Inc., 74 S.Ct 89, 346 

U. S. 823, 98 L.Ed. 348—Christian 

V. Moreland, 45 S.B.2d 201, 203 Ga 

20 . 

Effect of failnre ta repeal 

The failure of legislature to repeal 
statute relating to written Jury waiv¬ 
er imtil 17 years after statute was 
declared unconstitutional did- not 
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or acknowledged: for all. purposes,®®-® or as ap¬ 
plied to any state of facts,®®-* and is no law, or not 


16 C.J. S. 

a law,®®-® pr is a nullity,®®-® or of no force®®-’ or. 


make it valid as to defendant who 
was trfed during 17-year period; its 
Invalidity, as determined by the 
court, continued through the years, 
and the failure of the legislature to 
repeal, amend, or modify could not 
alter that fact. 

Ill,—^People V. Deese, 83 N.B.2d 707, 
402 IlL 200. 

55.3 tJ.S,—-Woods' V. Shoreline Co¬ 
operative Apartments, D.C.I11., 84 
P.Supp. 660,' reversed on other 
groimds 70 S.Ct. 248, S38 U.S. 897. 
94 Ir.Bd. 551, rehearing denied 70 
S.Ct. «48, 388 U.S, 939, 94 Ij.Ed. 679. 

55.4 Ga.—Royal Cigar Co. v. Huiet. 

25 S.B.2d *810, 105 Ca. 352. ‘ 

56.5 U.S.—Chicago, etc., R Co. v. 
Hackett. Ill., 33 S.Ct. 681, 228 U.S. 
659, 67 Ii.Bd. 966—Norton v. Shelby 
County, Tenn., 6 S.Ct. 1121, 118 U. 
S. 425, 30 KEd- 178 —Ex parte Sie- 
bold, Md., 100 U.S. 371'. 25 L.Ed. 

717. _ 

Payne v.- Griffin; I).C.Ga.,‘ 61 P. 
Supp. 688—El Paso Electric Cd. v. 
Elliott D.C.Tex., 15^ P.Supp. ;81, 
reversed on other grounds; C.C.A., 
88 P.2d 606,-certiorari denied 67 S. 
Ct 945, 801 U.S. 710, 81 L..Bd. 1363. 
Ariz.—Crane Co.‘ v. Arizona State 
7ax Commission,-163 P.2d 656, "68 
Ariz. 426,: 163 A-Ii.R. 261. 

Cal.—^Provident lifind Corporation v. 
Provident Irr. Diet, App., 94 - P. 
2d 83. ‘ 

pia,—State v. Greer, 102 So. 739, 88 
Fla. ' 249,, 87 A-U-R. . 1298. 

Pranklih vi Harper, 65. ^.B,2.d 
221, 205 Ga. 779. 

Idaho.—State v. Tillage of. Garden 
City, 266 P.2d 328, 74 Idaho 613. 
IlL—^People V. Rogers, 81 N.E.2d 420, 
401 Ill. 53—People v. Heard, 71, N. 
B.2d 821, 894 III. 216—People ex 
rel. Barrett V.. Sbarbaro, 64 N.E.2d 
659, 886 HI. 581. 

Warner v. Hallihan,. 281 HLApp. 
800.: ; 

Xnd .—State v. Steinwedel, 180 N.B. 

866, 208 Ind. 467. > 

La.— Archer. V. City of Shreyeport 77 
So.2d 617. 226 La: .867—City of New 
Orleans v. Levy, 64 So.2d 798, 228 
La. 14. 

Bodean Lumber Co. of Louisiana 
V. Jordan, App., 14 So.2d 98. 

Mo.—State ex inf. Taylor ex rel. 
Kansas City v. North IBAnsas City, 
228 .S.W.2d 762, 360 Mo. 874. 

Mont—Ex parte Anderson, 238 P.2d 
910, 126 Mont 831. ’ 

Meb.-^essen v. Blackard, 71 N.W.2d 
100, 160 Neb. 667—State v. Clark, 
64 N.W.2d 112, 168 Neb,. 670—Board 
of Ed, Lands and Funds, v. Gillett 
64 .N.W;2d 106. 168 Neb. 658— 
.Whetstone v. Slonaker, 198 N.W. 
749, 110 343. . . 


Mev.—State ex rel. Bible v. Malone, 
231 P.2d 699, 68 Nev. 32—Seaborn 
V. Wingfield, 48 P.2a 881, 66’Nev. 

260_^Meagher V. Story County, 6 

Nev. 244. 

NY.—People ex rel. Farrington v. 
Menschlng. 79 N.E. 884, IS^iT N.T. 9, 
10 L.R.A,N.S., 626, 10 AnmCas. 101. 

Melody v. Goodrich^ 70 N.Y.S. 
668, 86 Misc. 138. affirmed 73 N.T. 

S. 741, *67 App.Div. 368, affirmed 63 
N.B. 138, 170 N.T.' 185. 

N.C.—Board of Managers of James 
Walker Memorial Hospital of Wil¬ 
mington' V. City of Wilnaingtori, 74 
S.‘E.2d 749; 287 N.C. 179 —State V. 
Williams, 61 S.B. 61, 146 N.C. 618, 
17 L.RJL,N.S. 299, 14 Ann.CaB. 662. 
Cisi.—Town of Medford ex rel. Puss 

V. Early. 163 P.2d 633. 194 OkL 666 

_State ex rel. Tharel v. Board of 

Com'rs of Creek Countjr, 107 P.2d 
642, 188. OkL 184. 

Pa._^Klerik V. Metropolitan Life Ins. 

Co., 36 'Pa.Dist & - Co. 266, 65 ^ 

Montg.Co. 73. 

Tenn.—State for Use emd Benefit of 
Lawrence County v: Hobbs, 259 S. 

W. 2d 649, i94* Tenn.' 828—^Henry 
County V. Standard ^il. Co., t7l S.Wt 
2d 688, . 167 -Tenn. 4.86, 93 .A.L.R: 
1433 —^Roberts v.. Roane County, 23 
S.W.2d 239, 160 Tenn. 109.. 

TeXiT—Miller v. Davis, 150 S.W.2d 
' 978, 136 Tex 299, 136 A.L.R. 177. 
Genzer v. PHliPKiCiv-App.. 184 S. 
W.2d 730, error:, dismissed, Judg¬ 
ment correct. 

Waish:—State ex reL Evans v. Broth¬ 
erhood of Friends,. 247 P.2d 787, .41 
Wash.2d .787-^Drum* v. .University 
Place Water District, 268 P. 605, 
144'^'W'ash; 686-^Denver v. Spokane 
Palls, 84 P- ‘ 926, 7 Wash, 226. 
W.Va.—^Morton v, Godfrey. L. Cabot, 
inc., 68 S.B.2d 861, 134 W.Va. 65. 
Wis.-^ohn P.’ Jelke Co. v. HiH , 242 
N.W. 676; 208 Wis. 660. 

36 G.J. p 964 notes 7, 8. 

“A void statute is tantamount to 
no statute." 

Kan.—Miller v. Jackson, 199 P.2d 618, 
614, 166 Kslu, 141. 

"An €Ujt of the Legdslatur.© which 
is not authorized by the Constitution 
is no ndbre a law than an act which 
has .not-,been properly adopted be¬ 
cause the necessary procedure steps 
have not been followod. . In. either 
event no effective law. results." 

State v. Zimmerman, '288 ^.W. 
454, 467, 233 Wis. 16. 

Statute has no ttdstenoe 
lik.—State V. Cormier, 132 So. 779, 
in La. 1086. \ V ' 

Neb.—^Jessen v. Blackard, 7i.N.W.2d 
100, 160 Neb. 667. . ' . 

—John P. Jelke Co. v. HilV 342 
. N.W. 676, 208 Wis. 66.0, ^ 
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55.6 Ark.—Morgan v. Cook, 202 S. 

W.2d 365, 211 Ark. 765.- 
Q-a.—De Kalb County v. Grice, 181 
S.B. 703, 61 Ga.App.‘ 887. 

Neb.—^Watkins v. Dodson, ’68 N.W:2d ^ 
608, 169 Neb. 746—State y. Cooley, 

66 N.W.2d 129, i56' Neb. 330— 

Propst V. Board of Educational' 
-Lands & .Puiids, 66:N.W.2d 663, 166 
Neb. 226, certiorari denied 74 S.Ct. 

' 39, 346 U.S. 823, 98 L.Ed. 348. 

N.T.—^People . ex reL, Farrington v.. 
Mensching,* 7.9 :N.E, 884, 187, N.T. . 8, . 
10 LiR.A,N.Si, 626, 10 AnnCas. 101. 

Holland' V. Atlantic Stevedoring 
Co^ 206 N.T.S. 897, .210 App.Div.:. 
129, affirmed 147 N.B. 214, 239 Ijl.Y,. 
605. 

Wash.—State ex rel. Evans v. Broth¬ 
erhood of.-Priends,. 247- P.2d 787, 41. 
Wash.2d 787. 

"A legislative Act which contra¬ 
venes the’ ’ Constitution ’. . . 

amounts to nothlng'and ac'compUshes-’ 
nothing." 

TeX—^Miller v. Davis, 160 S.W.2d- 
978, 978, 186 Tex 299, 136 A.L.R. 

177. 

Mere .nUUity 

Vt.—City of Montpelier v. Gates, 170 
A 478, 106 Vt 116. 

Utter nullity 

Xj,S.^P54ypst v. Board of Educational 
, Lands and Funds, of. Nebr^ka, 
Neb., 103 P.Supp. 467, sppeal dis?,, 
missed 72, S.Ct 636, 543.. U.S. 901; 
9-6 L.Ed. i3‘21, rehearing .'denied 72 
S.Ct. 769, 843. U.S. 98’7, 96 L.Ed.. 

.: 1344. ' 

UnoonsMtaMonal section - ’ 

Tenn.—^Matill v. City of Chattanooga, 
132 S.W.2d 201, 176 Tenni 66. 

55.7 Cal.—^Provident Land Corpo¬ 
ration V. Provident Irf. Dist, App., 
94 P.2d 83. . . 

Tex—^Bell.v. Phillips Petroleum Co., 
Giv.App., 278 S.W.2dv40.7. 

. Ex parte. Halsted, 182 S,W.2d 
479, i47 TexCr. 453; 

Stow seeking to affect citizen’s rights 
Ariz.—Findlay^ v.- Board of Sup’rs of - 
Mohave County,' 230 P.2d 626, 72 
Arix 58, 24 AL.R.2d 841. - ^ 
Utah.—Mill ▼. Browm 88 P. 609, 31 
tJtah478. 

Fart of not 

Where any part of an act Is found 
to be unconstitutional,is to be re¬ 
garded as having liever,‘at any time, 
been possessed of anj^ legal force. 
Pa.Ju-<3cllonial Trust Co. v. Goldsmith, 
49 PaDist & Cq. 687, 8^ UeLCo.. 
126. " ' , ' ■ 7 
Workmen’s Oompen8atio]i. Aot •• 
Okl.—National Bank of Tulsa Bldg. 
V. Goldsmith, 226 P.2d 616» ’ 304 
,QkL46^.. 
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effect,or wholly^®-® iiioper^ive.55.X0 Generally ing such statute null and the act, in legal 

speaking, a decision by a competent tribunal that a contemplation, is as inoperative as though it had 
statute is unconstitutional has the effect of render- never been passed®® or as if the enactment 


55w8 Mo.—state ex Inf. Taylor ex 
. reL . Kansas City v. North Kansas 
,City, 228 S.W.2d. 76.2, 860 Mo. 374. 
N*.T.—People ex rel. Parrlngtoh v. 
Menschingr, 79 N.E. 884. 187 N.T. 8, 
10 Ii.R.A.,N.S., 025, 10 Ann.Cas. 101. 

Holland V. Atlantic Stevedoringr 
Co., 205 N.T.S. 397, 210 App.Div. 
129, affirmed 147 N.E. 214, 289 N. 
T. .605. .. 

Pa.—^Hepburn v. Hey, 26 A.2d 818, 
845 Pa. .126—City Deposit Bank & 
Trust Co. V. Zoppa, 9" A.2d 361, 836 
Pa. 379. 

Tex.—Qolden v. Alexander, 171 S.W. 
2d 328, U1 Tex. l34. 

Bell V. Phillips Petroleum Co-, 
Clv-App., 278 S.W.2d 407. . 

seeldnsr to aifoet dtlzeoL’s risrhts 
AltIz.:—^F indlay v. Bpard of S.up*ra of 
Mohave County, 230 P.2d 626, 72 
Arlz. 68, 24 A.L..K.2d 841. 

Utah.—^Mill V. Brown, 88. P. 609, 81 
Utah 473. 

Qnaliiloatlons taiA impartiality of 
Jjwy 

Since acts purporting .to confer on 
counsel . for defendant, in' criihlnal 
cases right to cross-examine Jurors 
has been, doda^d unconstitutional, it 
is in no way. determinative of ques¬ 
tion of. qualiflcations of Jurors and 
their impartiality. 

Ca.—Walls V. State, 68 S.E.2d 437, 
83 Ga.App; 818. 

56.9 Ill.—People v. Rogers, 81 N.E. 

. 2d 420, 401 Ill. 68—^People-v. Heard, 

71 N.E.2d 321, 896 Ill.. :216.—People 
ex rel. Barrett v. Sbarbaro, 64 N.B. 
2d 559, S8«I11..681. • 

56.10 D.C.—Jawlsh V. Mprlet,. Mxm. 

App.j. 86 A.2d 96. : 

Pla.—State ex reL Badgett v. Lee, 
22 So.2d 804, 166 Fla. 291. 

Minn.-^—State v. One Oldsmoblle Two- 
Door Sedan, Model 19.46' 85 N.W.2d 
525, 227 Minn. 280. . 

inhereiit' fores of constitiitlon. 

Where a statute.is duly adjudged 
to be in conflict with the controlling 
provisions of the state or federal 
constitution, the constitution; by its 
own inherent force, rendei^, the stat¬ 
ute inoperative. 

Pla.—Waybright v. Duvall County, 
196 So. 480, 142* Pla. 875. 

56.11 U.S.—^Louisiana w Pilsbury, 
La., 106 . U.S.-278, 26 L.E<1: 1090. 

City, of Clinton, OkL, ex rel. 
Schuetter v. First Nat. Bank in 
Clinton,: Okl., D,C.OkL*,* 39. P.Supp.. 
' 909, affirmed, CC.A., 131 P.2d 978. 
PIa.-^Offpa8 JtixiB cited in. State v., 
Greerv 102 So. 739, 745, 746, 88 Pla. ‘ 
- 249. 87-A.L.'R* 1298. m : X 
Mo.—Corpus juris* cited in Lleber v.: 

Hdl. App., 82 S.W.2d. 792, 798. ... i 
N.3.-^ori^ juris quoted iu Hyman^ 


V. Long Branch Kennel Club, 176 
A. 835, 3374 18 N.J.Misc. 67, revers¬ 
ed on other grounds 179 A. 105, 115 
N.J.Law 123. 

Tex.—Miller v. Davis, 160 S.W.2d 973, 
136 Tex. 299, 136 A.L.R. 177. 

. Stahlman v. McManus, Civ.App., 
93 S.W.2d 470. 

WIs.-—Smith V. Wisconsin Dept of 
Taxation, 62 N.W.2d 476, 261 Wis. 
143. 

12 C.J. p 800 note 74. 

Effect of total Invalidity of statute 
as to form and requisites see Stat¬ 
utes 5 76. 

Bej^al of instruotiou based on 
statute previously held unconstitu¬ 
tional was not error. 

Cal.—^People v. Hatfield, 18 P.2d 366, 
129 CaLApp. 162. - 

Failure to qnestiou cbnstitutiouaUty 

(1) Failure to raise question of 
unconstitutionality of act declared 
unconstitutional by . supreme court* 
does not waive party's right to have 
act treated as nullity. 

Qa.—^De Kalb County v. Grice, 181 
S.E. 703. 61 Ga.App. 887. 

(2) Judgment denying compensa^ 
tion against county was proper, not¬ 
withstanding absence of. attack on 
statute authorizing compensation 
where statute had been held xrncon- 
stitutJonaL 

Ga.—^Perdue v. Maryland Casualty 
Co., 160 S.B. 720, 43 Ga-App. 863. 

. (8) However, where employee was 
injured on federal-aid project, Na-- 
tional> Industrial Recovery Act, inr 
voked by defendant as regards hours 
of labor and not attacked as xmcon- 
stitutional. by plaintiff, governed as 
regards hours of labor, notwith¬ 
standing decision holding act uncon- 
stltutlonaL 

La.—^Benoit v... American Mut. . Liabil¬ 
ity Ins. Co., App., 162 So. 603, 

Bffeot of peudiiLg appeal 
An act should not be considered 
void. pending appeal from a federal 
district court's ruling that act is 
unconstitutional. . . • 

U.S.—U. S. V. Blze, D.C.Neb., 86 P. 
Supp. 939. 

Revival 

Act which was unconstitutional at 
time It was enacted can be revived 
only by reSnactment. , 

Ohio.—^Bdard of Elections fo!r Frank¬ 
lin County V. State ex rel. Schneid¬ 
er, 191 N.E. 116, 128 'Ohio St 273, 

. • 97 A.L.R. 1417. 

66.’ U.S.—Chicago, etc., R. Co. v. 
Hackett Ill.. 83 S.Ct eSli 228 U.S. 
669, 67 L.B.d. 966-:-Norton v.' Shel- 
‘ by County, Tenn,, 6 S.Ct J.121, 118 
■ UiS. 425, 30 L.Ed. 1T8. - •" - 
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El Paso Electric Co. v. Elliott, 
D.C.Tex.; 16 * P.Supp. 81, reversed 
on other grounds, C.C.A., 8$ F.2d 
605, certiorari denied 67 S.Ct 946, 
301 U.S. 710, 81 L.Bd. 1363. 

Ariz.—Crane Co. v. Arizona State Tax 
Commission, 163 P.2d 656, 63 Ariz. 
426, 163 A.L.R. 261. 

Ark.—^Morgan v. Cook, 202 S.W.2d 
865, 211 Ark. 766. 

Cal.—^Provident Land Corporation v. 
Provident Irr. DIst, App., 94 P.2d 
83. 

Conn.—^Ruttenberg v. Dine, 74 A-2d 
211. 137 Conn. 17. 

Del.—^Becker v. State, 186 A. 92, 7 
Harr. 454. 

Ill.—^People V. Schraeberg, 179 N.B. 
829. 347 IlL 392. 

~ Warner v. Hallihan, 281 IlLApp. 
300—^Hall V. Cook County, 274 Ill. 
App. 603„ reversed on other 
grounds 195 N.E. 54, 359 Ill. 628. 
Ind.—Dowd v. Grazer, 116 N.B.2d 108, 
233 Ind. 68—State v. Steinwedel, 
180 N.B. 865, 867, 203 Ind.-457. 

La.—Archer v. City of Shreveport, 77 
So.2d 517, 226 La. 867—City-of New 
Orleans v. Levy, 64 So.2d 798, 293 
Lia. 14. 

Mo.—Lieber v. Heil, App., 32 S.W.2d 
792. 

Neb.—^Jessen v. Blackard, 71 N.W.2d 
. 100, 160^Neb. 667—State v. Clark, 
64 N.W.2d 112, 158 Neb, 670— 
Board of Ed. Lands and Funds v. 
Gillett 64 .N.W.2d 106, 168 Neb. 
558—^\^etstone v. Slonaker, 193 N. 
W. 749, 119 Neb. -343. 

Nev.—r-Seabom v. Wingfield, 48 P.2d 
881, 66 Nev. 260. - 

N.M.—Town of Las Cruces, v. El 
Paso Cotton Industries, 92 P.2d 
986, 42 N.M. 304. 

N.T.—^People ex rel. Parrln^on v. 
Mehsching, 79 N.E, 384, 187 N.T. 8, 
10 L.R.A„N.S;, 626, 10 Ann.Cas. 101. 

Melody V. Goodrich; 70 N.T.S. 
668, 35 Misa 138, affirmed 73 N.T. 
S. 741, 67 App.Dlv. 3^58, affirmed 63 
" N.E. 138,1170 N.T. 125. 

Ohio.—^In re Thomas, Prob., 117 N. 
B.2d 740. 

Okl.—^own of Medford ex rel. Fuss 
v; Early, 163 P.2d 633, 194 Okl. 666 
—Corpus juris SooxuLdiim cited in 
State ex rel. Tharel v. Board of 
Com'rs of Creek County, 107 P.2d 
642, 647, 18,8 Okl. 184. 

P«u—CorpTU juris Seonndum cited in 
Colonial Trust Co. v. Goldsmith, 49 
«Pa.Dist & Co. 687, 591, 32 DeLCo. 
126—^Klenk v. Metropolitan Life 
Ina Co., 36 Pa.Dist. & Co. 266, 55 
Montg.Co.'73. 

Tenn.—State, for Use and Benefit of 
Lawrence County v. Hobbs, 250 S. 
.W.2d 549. 194 . Tenn. 323—Corpus 
juris cited in Henry County' v. 
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had never been written,and. it is regard¬ 
ed as invalid, or void, from the date of enactment, 
and not only from the date on which it is judicially 
declared unconstitutionaL^T 

On the other hand, it has been held that this gen¬ 
eral rule is not universally true,57.i qj. always 
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absolutely true,57.* that there are many excep- 
tions,57.8 or certain recog^iized exceptions,67.4 there¬ 
to, that it is affected by several other considera- 
tions,67.6 that a realistic approach has been eroding 
this doctrine,67.6 that such broad statements must 
be taken with qualifications,® 7.7 an^ that even an 
unconstitutional statute is an operative fact,67.8 at 


standard Oil CJo., 71 S.W.2d «83, 
167 Tenn. 485, 93 A.L..It 1483— 
Koberts v. Roane County, 23 S.W. 
2d 239, 160 Tenn. 109. 

Tex.—Gexizer v. Fillip, Civ.App., 134 
S.W.2d 730, error dismissed, judg¬ 
ment correct. 

Wash.—State ex rel. Evans v. Broth¬ 
erhood of Friends, 247 P.2d 787, 41 
Wash.2d 787—^Drum v. University 
Place Water District, 268 P. 606, 
144 Wash. 685—^Denver v. Spokane 
Falls, 34 P. 926, 7 Wash. 226. 
W.Va.—^Morton v. Gk>dfrey L». Cabot, 
Inc., 63 S.E.2d 861, 134 W.Va. 66. 
Wis.—State v. Zimmerman, 288 N.W. 
464, 233 Wis. W—John F. Jelke Co. 
V. Hill, 242 N.W. 676, 208 Wis. 660 
—Bonnett v. Vallier, 116 N.W. 886, 
186 Wis. 193, 17 Ii,R.A.,N.S.. 486, 

. 128 Am.S.R. 1061. 

56.5 IIL—Hannigan v. Chicago Mo¬ 
tor Coach Co., 109 N.E.2d 881, 348 
IlLApp. 473—Quitman v. Chicago 
Transit Authority, 109 N.B.2d 873, 
848 ULApp. 481. 

57. tr.S. —^Propst V. Board of ESduca^ 
tional LfOnds and Funds of Nebras¬ 
ka, D.O.Neb., 103 F.Supp. 457, ap¬ 
peal dismissed 72 S.Ct 636, 348 U. 
S. 901, 96 Li.Ed. 1321, rehearing de¬ 
nied 72 S.Ct. 769, 343 U.S. 937, 96 
L.Bd. 1844. 

Fla.—Cospns Tuiis cited la. State v. 
Greer, 102 So. 739, 746, 88 Fla. 249, 
87 A.Ii.R. 1298. 

Ga.—Grayson-Roblnson Stores, Inc. 

V. Oneida, Limited, 76 S.B.2d 161, 
209 Geu 618, certiorari denied 
Oneida Limited v. Grayson-Robin- 
son Stores, Inc., 74 S.Ct. 89, 346 
U.S. 828. 98 L.Ed. 848. 

IIL—People V. Schraeberg, 179 N.B. 
829, 847 IIL 392. 

Mo^-^<k>rpas Jaxls cited ia State ex 
rel. Miller v. O’Malley, 117 S.W.2d 
319, 324, 342 Mo. 641—3*iizl8 
cited ia Lleber v. HeU, App., 32 S. 

W. 2d 792, 798. 

Neh.—Watkins v. Dodson, 68 N.W. 
2d 608, 169 Neb. 746—State v. 
Clark, 64 N.W.2d 112, 158 Neb. 570 
—Board of Ed. Lands and Funds v. 
GUlett, 64N.W.2d 106, 168 Neb. 658 

-State V. Cooley, .66 N.W.2d 129. 

166 Neb. 830—Propst v. Board of 
Educational Lands & Funds, 56 N. 
W,2d .653, 166 Neb, 226, certiorari 
denied 74 S.Ct. 89, 846 U.S, 823, 

98 L.Ed. 348—Whetstone v. Slon- 
aker, 193 N.W. 749, lia Neb. 343.1 


N.J.—^Hyman v. Long Branch Ken¬ 
nel Club. 179 A. 106. 116 N.J.Law 
123. 

N.Y.—Holland v. Atlantic Stevedor¬ 
ing Co., 206 N.T.S. 897. 210 App. 
Div. 129, affirmed 147 N.B. 214, 239 
N.Y. 666. 

OkL—State ex rel. Tharel v. Boaxd 
of Com’rs of Creek County, 107 P. 
2d 642, 188 Okl. 184. 

S.C.—^Trustees of Wolford College v. 
Burnett, 89 S.E.2d 156, 209 S.C 92 
—Herndon v. Moore, 18 S.C. 839. 

12 C.J. p 800 note 76. 

Statute void ab initio 
Fla.—^McCormick v. Bounetheaa, 190 
So. 882, 189 Fla. 461. 

Ill.—^Hannigan v. Chicago Motor 
Coach Co., 109 N.B.2d 381, 348 Ill. 
App. 473—Quitman v. Chicago 

Transit Authority, 109 N.B.2d 878, 
848 ULApp. 481. 

Ind.—^Dowd V. Grazer, 116 N.Bl2d 108, 
233 Ind. 68—State ex rel. Beaman 
V. Circuit Court of Pike County, 96 
N.E.2d 671, 229 Ind. 190. 

Mo.—^Lieber v. Heil, App., 82 S.W,2d 
792. 

Wis.—Smith V. Wisconsin Dept, of 
Taxation, 62 N.W.2d 476, 261 Wi». 
143. 

AboUtioa of office 
Where statute providing for abol¬ 
ishment of certain office was uncon¬ 
stitutional, duly appointed and Qual¬ 
ified officer who would have been af¬ 
fected by statute was entitled to be 
paid for services, compensation hav¬ 
ing been provided by law for such 
office. 

Fla.—State ex rel. Crim v. Juvenal, 
163 So. 669, 119 Fla. 86, 121 Fla. 
69. 

Trial with illegal jnrora 
Defendant in a criminal case was 
illegally tried where panel was se¬ 
lected under act providing for wo¬ 
men Jurors, notwithstanding trial 
preceded decision invalidating auch 
act. 

Ill.—^People V. Schraeberg, 179 N.B. 
829, 847 Ill. 392. 

57.1 Pa,—^Klenk v. Metropolitan 

Life Ins. Co., 36 Pa,DlsL & Co. 266, 

• 66 Montg.Co. 78—The Real Estate 
Trust Co. of Philadelphia v, Kah- 
ler, 30 Pa.bisti & Co. 206. 

67.2 U.S.—Missouri UtUitles Co. v. 
City of California, D.C.Mo., 8 F. 
Supp. 464, appeal dismissed, C.CAu, 

79 F.2d 1003". 

57.3 Pa,—^Klenfc v. Metropolitan Life 
Ins. Qo., 36 Pa,Dist. & Co. 266, 65 
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Montg.Co. 73—The Real Estate 
Trust Co. of Philadelphia v. Kah- 
ler, 30 Pa,Di8t. & Co. 206. 

67.4 Pa.—Colonial Trust Co. v. 
Goldsmith, 49 Pa,Dlst & Co. 687.* 
32 Del.Co. 125. 

Estoppel as prlnoipal asoeption 

(1) The principal exception is that 
one who Invokes the provisions of 
statute cannot attack its constitu¬ 
tionality. 

Pa,—Colonial Trust Co. v. Goldsmith,. 
49 Pa.Dlst. & Co. 687, 82 DeLCo. 
126. 

(2) Estoppel or waiver see ^upra. 
§S 89-91. 

67.6 Pa,—Klenk v. Metropolitan^ 

Life Ins. Co., 86 Pa.Dlst & Co, 
266, 56 Montg.Co. 73—The Real 
Estate Trust Co. of Philadelphia. 
V. Kahler, 80 Pa,Dist. & Co. 206. 
Partlciilar considerations Include* 

the doctrines of i^s adjudicata, of 
estoppel, those governing mistakes of 
law, and the rules governing activi¬ 
ties of de facto officers, 1. e., officers 
acting under statutes subseqtuently 
adjudged unconstitutional. 

Pa.—Klenk v. Metropolitan Life Ins.. 
Co., 86 Pa,Dlst. & Co. 266, 66. 
Montg.Co. 73—^The Real Estate. 
Trust Co. of Philadelphia v. Kah-- 
ler, 80 Pa,Dist & Co. 206. 

57.6 D.C.—Warring v. Colpoys, 122- 
P.2d 642, 74 APP.D.C. 303, 136 A.. 
L.R. 1026, certiorari denied 62 6. 
Ct. 184, 314 U.S. 678. 86 L.Bd. 648.. 

Jewish V. Morlet, Mun.App., 86: 
A.2d 96. 

**More lately it has been recognized: 
that the conseQuences of action taken 
or restricted in obedience to the re-. 
Quirements of a statute which sub- 
seguently is declared unconstitutional: 
are to be appraised and adjudged iHa 
the light of the compulsion exertedi 
by the statute prior to its determined, 
invalidity." 

U.S.—J. A. Daugherty’s Sons v. Com-^ 
mlssioner of Internal Revenue, C.C. 
A., 121 F.2d 700. 702. 

57.7 U.S.—Chicot County Drainage. 
District V. Baxter State Bank, Ark., 

60 S.Ct. 817, 808 U.S, 371, 84 L.Bd. 
329, rehearing denied 60 S.Ct 681,. 
309 U.S. 695, 84 L.Ed. 1086. 

J. Au Daugherts^ Sons v. Com-, 
mlssioner of Internal Revenue, C.. 
C.A., 121 F.2d 700—Phipps v.^ 

School Dist. of Ftttsburgh. C.GA-. 
Pa., Ill F.2d 398. . 

57.8 D.C.—Warring, v;,, Colpoys, 122- 
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least prior to a determination of constitutionality,®^.^ 
and may have consequences which cannot justly be 
ignored.®^*^^ So, it has been held that an unconsti¬ 
tutional statute is not void, but only voidable,®7*^i 
or is unenforceable rather than void,®'^-i 2 or void 
in the sense that it is unenforceable,®7*is but not 
void in the sense that it is repealed or abolished,®^.!^ 
that a statute held unconstitutional remains inopera¬ 
tive as long as the decision holding it invalid is 
maintained,®^*^® and that as long as the decision 
stands the statute is dormant but not dead®7.i6 

The view has been taken that if the decision that 
a statute is unconstitutional is subsequently reversed 
or overruled, the statute will ordinarily be treated as 
valid and effective from the date of its enact¬ 
ment,®® or from its first effective date,®®*® and does 
not require reenactment by the legislature in order 


to restore its operative force ;®®*^® but under other 
authority a person caimot be held liable under a 
criminal statute for acts committed during the 
time that the judicial declaration of invalidity stood 
unreversed.®*® 

Where a statute has been held unconstitutional, 
such statute does not affect,®® modify,®®*® or super- 
sede®®*!® a valid statute, and cannot be leg^ly in¬ 
consistent with a valid statute.®®*^® So, the result 
of holding a statute unconstitutional is to reinstate 
the prior statute on the same subject which had been 
replaced.®! Although a statute has been declared 
unconstitutional as applied by the state court to sub¬ 
jects solely under the control of the federal govern¬ 
ment, it may subsequently be validly applied to sub¬ 
jects legitimately within the power of the state.®® 


F.2d •642, 74 App.D.C. 308. 136 A-Li. 

B. 14)26, certiorari denied 62 S.Ct. 
184. 314 XJ.S. 678, 86 L..£:d. 543. 

Jawish V. Morlet Mun.App., 86 
A2d 96. 

Judgment under unconstitutional 
statute as res judicata 8ee,Judg> 
ments S 617. 

67.9 U.S.—Chicot County Drainage 
District V. Baxter State Bank, Ark., 
60 S.Ct. 317, 808 U.S. 371, 84 L.Ed, 
829, rehearing denied 60 S.Ct. 681, 
309 U.S. 696, 84 D.Kd. 1036. 

J. A Daugherty's Sons v. Com¬ 
missioner of Internal Revenue, C. 

C. A, 121 F.2d 700—^Phipps v. 
School Dist of Pittsburgh, CCA 
Pa., Ill P.2d 393. 

67.10 U.S.—Chicot County Drainage 
District V. Baxter State Bank, Ark., 
60 S.Ct 317, 308 U.S. 371, 84 L.Bd. 
329, rehearing denied 60 S.Ct. 681, 
300 U.S. 696, 84 L.Ed. 1086. 

J. A Daugherty's Sons v. Com¬ 
missioner of Internal Revenue, C. 
C.A, 121 P.2d 700—Phipps v. 
School Diet, of Pittsburgh, C.C.A 
Pa., Ill P.2d 893. 

67-11 Tenn.—^Brlcker v. Sims, 269 S. 
W.2d 661, 196 Tenn. 861—Roberts 
V. Roane County, 28 S.W.2d 239, 
160 Tenn. 109. 

67.12 N.J.—^Byrnes v. Boulevard 
Com'rs* of Hudson County, 197 A 
667, 16 N.J.Misc. 141, affirmed 3 A 
2d 466, 121 N.J.Daw 497. 

OonAiet ’with fedeval legislatiosi 
Where state statute is declared 
unconstitutional or invalid because 
in confUct with federal legislation, 
statute is. In effect, merely unen¬ 
forceable or suspended by existence 
of federal legislation; but this prin¬ 
ciple does not apply where the state 
statute is Independently violative of 
the state and federal constitutions. 
N.J.—General Elec. Co. v. Packard 
Bamberger & Co.. 102 A2d 18, 14 N. 
J. 209. 


67.13 D.C.-^awish v. Morlet, Mun. 
App., 86 A2d 96. 

57.14 D.C.—Jawish v. Morlet supra. 

67.15 Fla.—State ex rel. Badgett v. 
Lee, 22 So.2d 804, 156 Fla. 291. 

67.16 D.C.—Jawish v. Morlet. Mun. 
App., 86 A2d 96. 

Fla.—State ex rel. Badgett v. Lee, 
22 So.2d 804, 166 Fla. 291. 

58. Fla.—Ooxptis Juris dted in State 
ex rel. Patterson v. Lee, 164 So. 
188, 191, 121 Fla. 641—Corpus Juris 
cited in State v. County of Bay, 
151 So. 10, 22, 112 Fla. 687. 

12 C.J. p 801 note 78. 

58.6 D.C.—^Jawish v. Morlet Mun. 
App., 86 A2d 96. 

Fla.—State ex reL Badgett v. Lee, 22 
So.2d 804, 156 Fla. 291—Christo¬ 
pher V. Mungen, 55 So. 273, 61 Fla. 
613. 

58.10 D.C.—Jawii^ v. Morlet Mun. 
App., 86 A2d 96. 

59. Fla.—Chavers v. Harrell, 166 So. 

261, 122 Fla. 669, reheard 166 So. 

262, 122 Fla. 670, and rehearing de¬ 
nied 166 So. 674, 122 Fla. 700. 

N.J.—Ex parte Rose, 6 A2d 388, 122 
lsr.J.Law 607, followed in 6 A2d 

389, 122 ]Sr.J.Law 611 and 6 A2d 

390, 122 N.J.Daw 610. 

60. Minn.—State v. One Oldsmoblle 
Two-Door Sedan, Model 1946, 35 N. 
W.2d 625, 227 Minn. 280. 

Neb.—Sullivan v. City of Omaha, 
Neb., 21 N.W.2d 610, 146 Neb. 297. 
N.Y.—^People ex rel. Farrington v. 
Mensching, 79 N.B. 884. 187 N.Y. 
8. 10 L,RA,N.S., 625, 10 AnnCas. 
101 . 

N.C.—^Board of Managers of James 
Walker Memorial Hospital of Wil¬ 
mington V. City of Wilmington, 74 
S.B.2d 749, 237 N.C. 179. 

Tex.—State v. Standard Oil Co., 107 
S.W.2d 650, 130 Tex. 818. 

00.5 N.C.—Board of Managers of 
James Walker Memorial Hospital 
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of Wilmington v. City of WTilmlng- 
ton, 74 S.B.2d 749, 237 N.C. 179. 

60.10 U.S.—Chicago, etc., R. Co. v. 
Hackett HI., 33 S.Ct 681, 228 U.S. 
559, 57 L.Ed. 966. 

N.C.—^Board of Managers of James 
Walker Memorial Hospital of Wil¬ 
mington V. City of Wilmington, 
74 S.B.2d 749, 237 N.C. 179. 

Effect of invalidity of repealing stat¬ 
ute see Statutes 9 281. 

6 O 1 I 5 N.C.—^Board of Managers of 
James W'alker Memorial Hospital 
of Wilmington v. City of Wilming¬ 
ton, 74 S.B.2d 749, 237 N.C. 179. 

8 L U.S.—^Reed's Estate v. C. I. R, 
C.ANeb., 171 F.2d 686 . 

Conn.—^Ruttenberg v. Dine, 74 A2d 
211, 137 Conn. 17. 

Ill.—Giebelhausen v. Daley, 95 N.E. 
2d 84, 407 Ill. 25. 

Ky .—^Board of Education of Wood¬ 
ford County V. Board of Education 
of Midway Independent Graded 
Common School Dist., 94 S.W.2d 
687, 264 Ky. 246—^Myre v. Lewis, 
40 S.W.2d 822, 239 Ky. 788—Stlg- 
litz V. Schardien, 40 S.W.2d 315, 
289 Ky. 799. 

Neb.—Sullivan v. City of Omaha, 
Neb., 21 N.W.2d 610, 146 Neb. 297. 

N.Y.—^People ex rel. Farrington v. 
Mesching, 79 N.E. 884, 187 N.Y. 8 , 
10 L.R.A,N.S., 626, 10 Ann.Cas. 

101 . 

Ohio.—McClain v. All States Life 
Ins. Co., 80 N.B.2d 815, 82 Ohio 
App. 364. 

Wfish.—^Texas Co. v. Conn, 112 P.2d 
522, 8 W€U 3 h. 2 d 860, followed in 
112 P.2d 541, two cases, 8 Wash. 
2d 723, 724—Spokane & Extern 
Trust Co. V. Spokane County, 22 P. 
2d 666 , 173 Wash. 699—^Bank of 
Fairfield v. Spokane County, 22 P. 
2d 646, 173 Wash. 146. 

63. Iow€u—State v. Bevins, 280 N.W; 
866 , 210 Iowa 1031, appeal dis¬ 
missed Bevins v. State of Iowa, 
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Amendments and subsequent legislation. Where 
a statute is declared unconstitutional, all acts whose 
effectiveness is made conditional on its validity are, 
likewise, invalid.®^ So, all acts amendatory of an 
unconstitutional statute are without force smd ef¬ 
fect;®^ but unconstitutional legislation may be 
amended so as to render it constitutional, so: far as 
future operation is concerned, by conforming it to 
constitutional requirements,and. an unconstitu¬ 
tional act may be referred to in a subsequent valid- 
act, in order to describe the powers conferred and 
the duties to be performed.®® A statute reenacting 
a prior statute which has been held unconstitutional 
is also unconstitutional,®7 as is an amendment em¬ 
bodying the same objectionable features which r^-^ 
dered the origind statute unconstitutional.®'^*® 

- An unconstitutional amending statute is in reality 
no law,®^*^® and is wholly inoperative,®^*^® being, 
in legal contemplation, as inoperative as though it 
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had never been passed.®'^**^® T^e effect of; an un¬ 
constitutional amendment is to leave the. statute in 
force as it existed prior, to, the adoptira' of the 
amendment.®7*25 . . , . . . 

A statute which is declared unconstitutiohal be- 
I cause of its title and because it is arbitrary and 
unreasonable in substance is not validated by its 
inclusion in a later compilation and revision of the 
statutes of tiie state, except as to the defects in its 
I title.®^*®® 

b. Remedies, Bights, and Duties 

As a generai. rule, the unconstitutlonallty of a stat¬ 
ute renders Inoperative all'remedies and Jurisdiction for 
Its enforcement; It generally binds no one, confers no 
rights, affords, no protection, and Imposes lio duties, and 
a compliance therewith Is unnecessary. 

The failure of a statute carries with it all reme¬ 
dies therein, provided for,®® and a court has no 


61 act. 216. 282 U.a 815. 75 

729. 

N.J.—General EJlec. Co. v. Packard 
Bajuber^er & Co.. 102 A.2d 18. 14 
]Sr.J. 209. 

NJT .—General Blec. Co. v. Masters, 
Inc., 120 N.B.2d 802, 807 N.T. 229. 
appeal dismissed Masters. Inc., v. 
General Elec. Co., 76 S.Ct. 216, 248 

U.S. 892. 99 Ii.lld. - r-Lilonel 

Corp. V. S. Klein on the Sauare, 
120 NM2d 802. 307 N.Y. 229, ap¬ 
peal dismissed S. Klein on the 
Square v. Ldonel Corp,, 75 S.Ct. 
88. first case. 848 U.S. 860. 99 L. 

Ed. -i certiorari denied 75 S.Ct. 

88. second case. 848 tJ.S, 863^ 99 
Li.Ed.. —— —Kaxor Corp.’ v. Goody, 
120 N.B.2d 802, 3.07 N.T. 229, cer¬ 
tiorari denied Goody v. Baxor 
Corp., 76 act. 88, 348 U.S. 863, 99 
Li.Ed« — > - 

Effect of unconstitutlonallty of part 
of statute on remainder see Stat¬ 
utes SI 92-114. 

ea U.S.—U. a v. Moor, C.C.A.Tex.. 
93 F.2d 422. certiorari denied 58 S. 
Ct. 830, .803 U.S. 663, 82 L.Bd. 1121. 
Ala.—State v. Hardage, 98 So. 718, 
210 Ala. 666—State v. Nelson, 98 
So. 715, 210 Ala. 663. 

04. Ga.—Boyal Cigar Co. v. Huiet, 
25 S.R2d 310. 195 Ga. 852. . 

S.C.—^Dean v. Spartanburg County, - 37 
S.B. 226, 69 S.C. 110. 

Tex.—^Bx parte Bockhorn, 138 S.W. 

.706, .62 TexCr. 661. 

Appblutmeait of conservator 
Where statute under which court 
acted was admittedly unconstitution¬ 
al court had ■ no power to appoint 
conservator of company and permit 
himr to -fake possession 6f^ its prop¬ 
erties. even though 'an emergency 
•statute amended and purportedly 
remedied defects of original act,- ^d 
was relTospectlve in operatio^ r,;. . | 


Ariz.—^Ferguson v. Superior Court of 
Maricopa County, 258 P.2d 421, 76 
Ariz. 81. 

66- N.J.—Dwyer v. Volmar Truck¬ 
ing Corporation. 146 A. 685, 105 N. 
J.Law 618. 

12 C.J. p 801 note 80.' 

SiLhstitiitea servioe 
Decision declaring unconstitutional 
remedial act relating to serving 
process on foreign defendants did 
not repeal act, but left legislature 
free to cure defect, and statute could 
thereafter be validly applied, al¬ 
though the cause of action originated 
before the curs^tive. amendment. 

N.J.—Dwyer v,. Volmar Trucking 
Corporation, 146 A. 685, 10*5 N.J. 
Law 618. 

Bubin V. Goldberg, 154 A. 535^ 9. 
N.J.Misc. 460; 

00- CaL—People v. Bircham, 12 Cai. 
60. . . 

Fl€U—State ex -reL Badgett v. 
Lee, 22 So.2d 804, ;.156 Fla. 291. 

Ill.—libers V. Lamson, 42 N.E.2d 
; 627, 880 liL 35. 

-Cary v. Simpsoi^ 89 S.W.2d 668, 
289 Ky. 881. 

“The fant that the legislatura saw 
fit to pass a^n an act containing 
a prbvision theretofore held uncon¬ 
stitutional does not breathe life into 
a. lifeless form.” 

Ala.—^Alabama Independent Service 
Stations Ass*n v. Hunter, 81 So.2d 
: 671, 674, 249.Ala. 403. 

67- 5 Ga.—^Boyal Cigar Co. v. Huiet, 

, .26 S.B.2d 810, 195 Ga.. 862. 

67.10 III—^People ex reL Barrett v. 
SbarbarO, 64 N.B.2d 569. 886 Ill. 
681. ' 

La^—Arclier v. City of Shreveport; 77 
So.2d 517, 226 La 86-7—City of New 
.Orleans v. Levy, 64 So.2d 798, 228 
1 . La. ,14. ' 


f N.Y.—^People . ex rel. Farrington v. 
Menschlng, 79 N.B. 884, 187 N.Y. 8. 
10 L.B.A.,N.S., 626, 10 Ann.Cas, 101. 
67.15 Ill.—^People ex rel. Barrett v. 
Sbarbaro. 54 N.B.2d 55.9, 886 Ill. 
681. 

67J20 La.—Archer v. City of Shreve¬ 
port, 77 So.2d-‘ 617, 226 La. 867— 
City of l^ew Orleans v. Levy, 64 
So.2d 798, 228 La. 14. 

N.Y.—^People ex rei., Farrington v. 
Menschlng, 79 N.E. -884. 187 N.Y. 
8. 10 L.B.A.,N.S., 626, 10 Ann.Cas. 
101 . 

67.25 m. —^Illinois Liquor : Control 
Commission v. Chicago's Last Liq¬ 
uor J3tore. 88 N,E.2d 15. 408 IlL 
578—^People v. Heard, . 71 l5J’.B.2d 
321. 396 , IlL 215—People ex rel. 
Barrett vi. Sbarbaro. 54 N»E.‘2d 659. 
386 Ih. 681. , 

N.Y.—^People ex rel. Farrington v. 
Mesching. 79 N.B. 884, 187 N.Y. 8, 
10 L.BJL,N,S.. 025.” 10 Ann.Cas. 
lOi. / . 

Tax law 

Where amendatory taxing, law was 
invalid, the law prior to its . enact¬ 
ment was still in effect, and there¬ 
fore the collection of taxes for 
current year would not be' Jeopardiz- 
ed. ^ ' 

m—Giebelhausen v. Daley, 96 N.E 
2d 84, 407 nL 26. 

67.30 Fl€L—State ex reL'Badgett V. 

“ Lee, 22 So.2d 804, 166 Fla. 291. 

68. U.S.—Payne v. Griffin, D.C.Ga, 
51 F.Supp. 588—El Paso Electric 
Co. V. Elliott, D.CTex, 16 F.Supp. 
81, reversed on other grounds, C. 
C«A-, 188 F.2d 606, certiorari denied 
57 S.Ct. 945, 801 U.S. 710, 81 L.Ed. 

"1868.. " ‘ r." 

NtM.—^Lucero y. New Mexico State 
il^ghway; Dept, A28 P.2d 945. 65 
N.5^167.’ 
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juri^dicfion to try an offense based on violation of 
a statute declared to be unconstitutional nor may 
it entertain jurisdiction over certain proceedings 
where the statute granting such jurisdictipn has 
been held to be unconstitutional.^® . . 


- . An unconstitutional legislative enactment legally 
binds no one,71 creates^i-® or imposes^i-i® no ob¬ 
ligations, imposes no penalty,7i-i5 -and need not be 
complied with.72 By such a statute, no rights are 
conferred,73 no rights or immunities can or may 


Tex.—Lamar . Co. y. Jor¬ 

dan, Civ.App., 163 S.W.2d 216, er¬ 
ror refused. . 

of aueatioxL ‘by parttM im- 
matexial 

Court-may not prdperly grkat re¬ 
lief based .on statute. wWch ha% be¬ 
come nonexistent by reason of judi¬ 
cial declaration of unconstltutlonal- 
Ity by court of last resort, whether 
or ^oi Ques^tlon has been raised by 
parties. / 

Neb.T—Jessep v. Blackardi 71 N.W.2d 
100, i60 Neb. 667. ’ . • 

yoreolOBiire 

'^ere after an action of foreclo¬ 
sure, is commenced In the state 
cpurtsi a. party :files. proceedings. un-' 
der a federal statute, the 

state court has jurisdiction tq ren- 
. der judgment after the federal'stat¬ 
ute has ! been declared uncons^ltu- 
. tlonal. 

Okl.—^Davls V., Jenkins, 63 P.2d 62, 
178 010. 497. . . 

. ArtdtxatioiLi sevlei^ 

Whefe stiptdatlon between public, 
utility and union recited that Issues 
would be subnaitted to arbitration In 
' accordance with^ statute dealing with 
labor disputes in public utilities, and 
statute thereafter set aside by 
court as unconstitutional, arbitra- 
tlcin was compulsory but was hot 
subject to review under provision of 
statute. 

N.J.—Public Service Elec. & Gas Co. 

V. Camden Coke & Gas Works In- 
- dependent Federation, 68 A.2d 466, 

' 6 N.J.Super. 123. 

,N.JJ—Ex parte Hose, 6 A.2d 388, 
122rN.j.Law 607, followed, in 6 A. 
2d 889, 122 N.J.Law 611 and. 6 A. 
2d 390, 122 N.J.Ltaw 510. 
bkl.—Brown V. State, 24 P.2d 1013, 
66 OkLCr. 73. 

70. Wls.—^in re Bule^cz* Estate, 
249 N.W. 634, 212 Wls, 426. 

71. U.S.—Ooxpns Jtizis. Sedmdtim 
duoted la City. of. Clinton, OkL, ex 
reL Schuetter v. First Nat. Bank 
in Clinton, OkL, D.C.Okl.. 89 F. 
Supp. 909^210, affirmed, O.C.A., 131 

. F.2d 978. , ' ' 

Fla.—State ex reL' Fortenberry v. 

Lee, 1 So.2d 195,^ 146 Fla. 383. 
Ind.—State v. Stelnwedel, 180 N:E. 

886; 203 Ind.*4l57. ’ 

Ky.-^Burrow‘v:^ KApfhammef, 146 S. 

W. 2d, 1067, .284 Ky^ 76.3‘\ . .. 

Trustees of, FhllllpsBXeterr 
, .Academy v. .Exeter,. 27 Ai2d 669, 
90 N.a 472.’ ; ,, 

. .,N.y.—Holland .v.. XtlJinticJ Stevedor¬ 
ing Co., '2d5' N.Y^S. 897, 2lb App. 


i 

DiV. 129, affirmed 147 N.E. 214, 239 
N.T. 606. 

Bights of citizen 

An unconstitutional, law by which 
It is sought to affect the rights of the 
citizen does not bind anyonA 
Ariz.—^Findlay v. Board of Sup*rs of 
Mohave County, 280 P.2d 626, 72 
Ariz. 66, 24 A.L.H.2d 841. 

Utah.—Mill V. Brown, 88 P. 609, 31 
Utah 473* ‘ • 

Fair trSdS act?' 

Ill.~IUlnois L^uor Control Commis¬ 
sion v: Chicago’s Last Liquor 
" Store, 88 N,E.2d. 15, 408 Ill; 678. 

71j 5 Neb.—Watkins v. Dodson, 68 
■' ‘N.W.2d 508, 159 Neb. 746—State v. 
Cobley, 66 N.W.2d 129, 166 Neb. 
330—Propst V. iBoard of Education¬ 
al Land's & Funds, 56 N.W.2d 663, 

166 Neb.’226, certiorari denied 74“ 
S.Ct.*39, 846 U.S. 823, 98 L.Bd., 848. 

Tenn.—State for Use' and Benefit qf 
' 'Lawrence County V. Hobbs, 250 S. 
W.2d 649, 194 Tenn. 323—^Roberts 
V. Roane County, 23 S.W.2d 239, 160 
‘Tenn. 109. ' . * - 

71.10 Tenn.—Henry' ^ County y. 
Standard Oil Co., 71 S.W2d.683, 

167 Tenn.. 486, 93 A.L.R 1483. 
j^ense fees .. 

Mont.—Vaughn & Ragsdale Co. v. 
State Board of Equalization, 96 P. 
2d 420, 109 Mont 62. 

71.15 Wls.—John F. Jelke Co. v. 
Hill, 242 N.W. 576, 608 Wia 660. 

7& U.S.—Coipcui Jtuis Seonndiim 
quoted ih^City of Clinton, Old., ex 
rel. Schuetter v. First Kat Bank in 
Clinton, Okl., D.C.Okl., 89 F.Supp. 
909, 919, affirmed, C.C.A., 131 F. 

■ 2d 978. 

HI.—^Illinois Liquor Control Commis¬ 
sion V. Chicago’s Last Liquor 
Store, 88 NB.2d 16, ’ 403 Ill. 678. 
N.T.—Walton School of Commerce 
V. Gross, 47 N.T.S.2d 521, 181 Mlsc. 
720, affirmed 65 N.'B.2d 372, 292 
N.T. 60i. 

OkL—State ex pel. Tharel v. Board 
of Coni’rs . of Creek County, 107 
P.2d 642, 188 OkL 184.' 

Partaln v. State, 141 P.2d 124, 77 
Okl.Cr; 270.^ 

Pa.—Colonial Trust Co. v. Goldsniith,' 
49 Pa.Dist & Co. 687, 32 DeLCo. 
125. . ' ^ 

Tex.—Allred v. Hudson, Civ.App., 62. 
' S.W.2d .280. 

73. U.S.—Chicago, eta, R, po. v. 

^ Hackett, IlL* 83 S.Ct. 581, 228 U. 
S. .669, 57 . L'.B(1 9-66—Norton 
Shelby County, Tenn., 6 S.Ct il21, 

’ 118 U.S. 425. 30 L,Ed:’ 178. “ = 
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Gorny v. Trustees of Milwaukee 
County Oi^hans Board, C.C.A.Wis., 
93 F.2d 107, 115 A.L.R: 1000, cer¬ 
tiorari , denied Gorney v. Trustees 
of Milwaukee County Orphans 
Board, 68- S.Ct 942. 304 U.S. 659, 
82 L.Ed. 1627, motion denied 69 S. 
Ci 249, 306 U.S. 676, 83 L.Ed. 362— 
Grossman v. ‘ Hudspeth County 
Conservation and Reclamation 
List No. 1, C.C.A.Tex., 76 F.2d 152, 
certiorari denied 65 S.Ct 638, 294 

U. S. 728, 79 L.E<L 1268.. . . ' . 

OorpiiB Joxis Seoundum quoted 
in. City of Clinton, Okl., ex rel. 
Schuetter v. First Nat Bank In 
Clinton, Okl.. .D.C.Okt, »39 F.Supp. 
909, '919, affirmed, C.C.A., 131 F. 
2d 978.^E1^ Paso Electric Co. v. El¬ 
liott D.C:Tex., 16 F.Supp.. 81, re¬ 
versed on other grounds, C.C.A., 88 
F.2d 505, certiorari denied 67 S.Ct 
945; 301 U.S. 710, 81 LuEd. 1363— 
Oorpna Juxis dted in City of Tulsa 

V. Southwestern Bell Telephone 
-Co., D.eOkl., 6 F.Supp. 822, 826, Af¬ 
firmed. C.C.A...76 F.2d 343. certio¬ 
rari denied 66 S.Ct 656, 295 U.S. 
*744, 79 L:Bd. 1690. 

Fla.—^McCormick v. Bounetheau, 190 
So; 882, 189. Flau= ‘461^ity of 

Winter Haven v. A. M. Elemm & 
Son, 181 So. 153, 132 Fla. 834, re¬ 
hearing denied 182 So. 841— Corpus 
Juris cited In- State v. Greer, 102 
So. 739, 746, 746, 88 Fla. 249, 37 
A.L.R. 1298. 

IlL—People ex rel. Barrett v. Sbar- 
baro, 64 N.B.2d 669^ 386 IlL 581— 
People V. Schraeberg, 179 N.E. 829, 
847 Ill. 392. 

Warner v. Halllhan, 231 IRApp. 
300—Hall V. 'Cook .County, 274 111. 
App. 603, reversed on other founds 
196 N.E. 64, 869 IlL 628. - 
Ind.—i-State v. SteinwedeL 180 N.E. 
865, 203 Ind. 467. 

La.—^In re Standard Homestead 
Asgn, 22 So.2d .119, 20T La. 789, 
certiorari denied ‘66 S.Ct 229, 326 

U. S. 774, 90 L.Bd. 4^8.' 

Bodcaw Lumber Co. of Louisi¬ 
ana V. Jordan, App., 14 Sb.2d 98. 

Mo;—Garden, of Bden Drainage Dist 

V. Bartlett TrUst Co., 60 S.W.2d 
“627, 830 Mo: 554, 84 A.L;It 1078. 

Neb.—^Jessen v. Blackard, 71 N.W.2d 
100, 160 Neb. 667—State v. Clark, 
64 N.W.2d .112, 158 Neb.: .67(H- 
Board of Bd. Lands and Funds v. 
Qillett 64 K.W.2d 105, 168 Neb. 
668 . - . 

Corpus juris quoted in Swan¬ 
son v. DblegJsU,. 208 N.W; 689, 640, 

‘ 114 Neb^ 540—Whetstone v. Slon- 
aker, 193 N.W. 749; 110' Neb. 843. 
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Nev.—Seaborn v. TVlngfield, 48 P.2d 
881, 887, 56 Nev. 260. 

N.J.—Auditorium Kennel Club y. At¬ 
lantic City, 199 A. 908, 16 N.J.Misc. 
854. 

N.M.—^Lucero y. Kerw Mexico State 
Highway Dept, 228 P.2d 945, 55 
N.M. 157. 

N.T.—^People ex reL Farringrton v. 
Mensching, 79 N.B. 884, 187 N.Y. 
9. 10 L.R.A.,N.S., 625, 10 Ann.Cas. 
101 . 

Kesbec, Ine. v. Taylor, 2 N.T.S. 
2d 241, 258 App.Diy. 353, modified 
on other grounds 16 N'.E.2d 288. 
278 NT.T, 293, 119 A.L.R. 536, rearg- 
ument denied 17 N.E.2d 136, 278 N. 
T. 716. 

Melody y. Goodrich, 70 N.T.S. 
568, 85 Mlsc. 13.8, aiSrmed 73 N. 
Y.S. 741, 67 App-Dlv. 368, affirmed 
68 N.B. 188, 170 N.Y. 125. 

N.O.—^Board of Managers of James 
Walker Memorial Hospital of Wil¬ 
mington V. City of Wilmington, 74. 
S.B.2d 749, 237 N.C. 179. 

OkL—^Town of Medford ex rel. Puss 

V. Early. 153 P.2d 683, 194 OkL 566 
—State ex rel. Tharel v. Board of 
Com’rs of Creek County, 107 P.2d 
542, 188 Okl. 184. 

Pa—Klenk y. Metropolitan Life Ins. 
Co., 36 PaDist 4b Co. 266, 55 
Montg.Co. 73. 

Tenn.—State for T7se and Benefit of 
Lawrence County y. Hobbs, 250 S. 

W. 2d 549, 194 Tenn. 323—Henry 

County V. Standard Oil Co., 71 S. 
W.2d 683, 167 Tenn. 485, 93 A.L. 
R. 1483—MUler v. Gaut 64 S.W.2d 
606, 166 Tenn. 662—^Roberts v. 

Roane County, 28 S.W.2d 289, 160 
Tenn. 109. 

Tex.—Sharber y. Florence, 116 S.W. 
2d 604. 

Genzer v. Fillip, Ciy.App., 134 S. 
W.2d 730, error dismissed, judg¬ 
ment correct—Dwyer v. Hudspeth 
County Conservation and Reclama¬ 
tion Dist No. 1. av.App.. 88 S.W. 
2d 388. 

Vt—City of Montpelier y. Gates, 170 
A. 473, 106 Vt 116. 

Wash.—State ex reL Byans y. 
Brotherhood of Friends, 247 P.2d 
787, 41 Wash.2d 787. 

W.Va—Morton v. Godfrey h, Cabot 
Inc., 63 S.E.2d 861, 134 W.Va 55. 
Wia—John F. Jelke Co. v. HUl, 242 
N.W. 676; 208 Wls. 650. 

• 12 C.J. p 801 note 82. 

**No vested rights flow from or are 
acQUired by the enactment of an un¬ 
constitutional statute.** 

Miss.—Stubbs y. Capital Paint & 
Glass Co., 135 Sa 496, 496, 160 
Miss. 882. 

Ac^uisttlon of Klghts 

(1) No rights may be acquired un¬ 
der an unconstitutional statuta 
Okl.—^Town of Medford ex reL Puss 
V, Early, 153 P.2d 638, 194 OkL 566 
—State ex Tharel v. Board of 

Com*rs of Creek County, 107 P.2d 
542. 138 OkL 184. 


Tex.—^Hufstedler y. Barnett Civ. 
App., 182 S.W.2d 604. 

(2) The rule that no rights may 
be acquired under an unconstitution¬ 
al statute ai>plies as well to rights 
acquired under acts performed or 
executed pursuant to such a statute 
before the final determination of 
the unconstitutionality thereof as to 
those sought to be acquired under 
acts performed thereafter. 

Okl.—State ex rel. Tharel y. Board 
of Com*rs of Creek County, supra. 

Blsposltloa of ziglLtB acquired under 
set 

Where act providing for automatic 
renewal of leases of school lands was 
declared unconstitutional, such ad¬ 
judication disposed of any rights ac¬ 
quired by persons under such act. 
Neb.—^Propst v. Board of Education¬ 
al Lands & Funds, 55 N.W.2d 653, 
156 Neb. 226, certiorari denied 74 S. 
Ct 39, 846 I7.S.'823, 98 L.Ed. 348. 

BeteutlotL ia revlsioiLS of statutes 
Statutory provisions which became 
unconstitutional after adoption of 
a constitutional provision conferred 
no rights after such adoption, and 
retention of statutory provisions in 
subsequent revisions of statutes 
breathed no life Into statutory pro¬ 
visions. 

Mo.—State ex inf. Taylor ex reL 
Kansas City v. North Kansas City,: 

228 S.W.2d 762, 860 Mo. 374. 

. 

Contract 

<1) Contract cannot be predicated 
on unconstitutional statute. 

U.S.—^Mayor and . City Council of 
Baltimore v. Williams, C.C.AMd., 
61 P.2d 874, reversed on other 
grounds 58 S.Ct. 431, 289 U.S. 36, 
77 L.Ed, 1015. 

12 C.J. p 801 note 82 [a]. 

(2) Invalid provision of law under 
which bank was incorporated could 
not form part of contract between 
stockholders and corporation. 

Nev.—Seaborn y. Wingfield, 48 P.2d 
881, 56 Nev. 260. 

<3) Co\uity*s certificates of indebt¬ 
edness,' issued pursuant to statute, 
are vitiated on the subsequent deteiv 
nodnation that the statute is Invalid, 
and the holders thereof are without 
recourse except that of recovery on 
implied contract. 

Pla.—Gulf Life Ins. Co. v. Billsbor- 
ough County, 176 So. 72, 129 Fla. 
98. 

(4) A contract which, by its ex¬ 
press terms, depends on a statute for 
validity falls of its own weight when 
the statute Is found to be invalid. 
Kan.—State ex reL Terbovich v. 

Board of Com*rs of Wyandotte 
County, 171 P.2d 777, 161 Kan. 700. 

(5) A contract which is executed 
solely for purpose of complsdng with 
provisions of an unconstitutional 
statute is not valid, but is of no ef- 
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feet and. person who under its terms 
is obligated to comply with such 
provisions Is entirely relieved. 
W.Va.—Jones v. Columbian Carbon 
Co., 51 S.E.2d 790. 

Bmiages for injury 
Damages cannot be recovered for 
personal injuries resulting from vio¬ 
lation of a statute which has been 
held to be unconstitutional. 

Ill.—Richter v. Fox Packing Co., 198 
N.E. 222, 961 IlL 421—Keslick v. 
Williams Oil-O-Matic Heating Cor¬ 
poration, 196 N.B. 814, 860 IlL 552. 

Ho rights are created by an uncon¬ 
stitutional statute. 

U.S.—^Propst V. Board of Educational 
Lands and Funds of Neb., D.GNeb., 
103 F.Supp. 467, appeal dismissed 
72 act. 636, 843 U.S. 901, 96 L.Ed. 
1321, rehearing denied 72 S.Ct. 769, 
843 U.S. 987, 96 L.m 1844. 

Neb.—Watkins y. Dodson, 68 N.W. 
2d 608, 169 Neb. 746—State v. 
Clark, 64 N.W.2d 112, 168 Neb. 570 
—Board of Ed. Lands and Funds 
v. Gillett, 64 N.W.2d 105, 158 Neb. 
568—State v. Cooley, 56 N.W.2d 
129, 156 Neb. 880-—Propst v. Board 
of Educational lAnds & Funds, 65 
N.W.2d 658, 166 Neb. 226, certio¬ 
rari denied 74 S.Ct. 89, 346 U.S. 
823, 98 L.Ed. 348—-Whetstone v. 
Slonaker, 198 N.W. 749, 110 Neb. 
348—Finders v. Bodle, 78 N.W. 
480, 58 Neb. 67. 

Tex.—Miller v. Davis, 160 S.W.2d 
978, 136 Tex. 299, 136 A.L.R. 177. 

Taxes ooUeoted under invalid statute 
(X) A county trustee, notwith¬ 
standing that an oil company collect¬ 
ed gasoline taxes as its statutory 
agent, is not entitled to recover the 
taxes so collected by the company, 
where the statute imposing the tax 
had been declared unconstitutional; 
since in such case, the statute, af¬ 
fords no right of recovery. 

Tenn.—Henry County v. Standard 
Oil Co.. 71'S.W.2d 633, 167 Tenn: 
486, 93 AL.R. 14,88. 

(2) However, taxes collected by 
the government under an unconstitu¬ 
tional statute may not be retained 
by it. 

IlL—-Bioomlngton Tp. Highway 
Comrs. v. Bloomington, 97 N.B. 280, 
253 IlL 164, Ann.<:!as.l913A 471. 

Tax abateonents 

Where tax exemption statute was 
held uncoBStkutidnal, tax abatements 
theretofore issued by Comptroller 
General in conformity with statute 
were likewise void. 

S.C.—^Trustees of Wofford College v. 
Burnett, 89 S.R2d 155, 209 S.C. 92. 

tmooxuridtutional oomstruotloa. 

Rights of materialmen under con¬ 
struction of statute which would 
render it unconstitutional were no 
greater than would have been acquir- 
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be predicated, based or founded on or is conferred,'^^•5 no office is created,*^^-^® no power 

built up under it,'^^-^® and no old rights are abro- or authority is bestowed on anyone,and no 
gated no protection is affdrded,^^ no immunity 


ed in first instance by enactment ot 
an unconstitutional statute, 

^Iss ,—Stubbs V. Capital Paint & 
Glass Co.» 185 So. 495, 160 Miss. 

832 . 

7a.5 Ill.—^Hannigan v. Chicago 

Coach Co., 109 N.B.2d 381, 848 IlL 
App. 473—Quitman v. Chicago 
Transit Authority, 109 N.K.2d 878, 
848 Ill.App. 481—Warner v. HalH- 
han. 281 IlLApp. 300. 

'*Since the Supreme Court has de¬ 
clared the Act to be void, we do not 
fTitnir it can become the basis for 
any right or relief at any time or un¬ 
der any circumstances.” 

Tex.—^Lamar Life Ins. Co. v. Jordan, 
Civ.App., 168 S.W.2d 216, 217, error 
refused. 

Bights under Workmen’s Compenssi- 
tlon Aot 

When statute which included mem¬ 
bers of partnerships as employees 
within Workmen's Compensation Act 
was declared unconstitutional, rights 
of widow of deceased partner-em¬ 
ployee were terminated, and duties 
of the Industrial Commission with 
respect to such claimants ceased. 
Ohio.—Westenberger v. Industrial 
Commission of Ohio, 20 N.E.2d 252, 
135 Ohio St. 211. 

73.10 OkL—State ex reL Tharel v. 
Board of Com'rs of Creek Coimty, 
107 P.2d 542, 188 Okl. 184. 

Pa—Colonial Trust Co, v. Goldsmith, 
49 PaDlst. & Co. 687, 32 DeLCo. 
126. 

73.16 Neb.—^tate v. Clark, 64 N.W. 
2d 112, 168 Neb, 670—Board of Ed. 
Lands and Funds v. Gillett, 64 N. 
W.2d 105, 158 Neb. 658—Whetstone 
v. 'Slonaker, 193 N.W. 749, 110 Neb. 
843—Finders v. Bodle, 78 N.W. 480, 
58 Neb. 67, 

74 . IT.S.—Norton v. Shelby County, 
Tenn., 6 S.Ct. 1121, 118 U.S. 426, 
30 L.Bd. 178. 

Corpus Juris Secundum quoted 
In City of Clinton, Okl., ex rel. 
Schuetter v. First Nat. Bank in. 
Clinton, Okl., D.COkl., 39 F.Supp. 
909, 919, affirmed, C.aA., 181 F.2d 
978—El Paso Electric Co. v. El¬ 
liott, D.C.Tex., 16 F.Supp. 81, re¬ 
versed on other grounds, C.C.Au, 88 
F.2d 606, certiorari denied 67 S.Ct. 
945, 801 tX.S. 710, 81 L.Ed. 1863. 
-Ark.—^Peters v. Goodwin, 76 S.W.2d 
980, 190 Ark. 24. 

lil-—^People V. Schraeberg, 179 N.E. 
629, 847 IlL 892, 

Hannig€m y. Chicago Motor 
Coach Co., 109 N.E.2d 881, 348 Ul. 
App. 473—Quitman v. Chicago 
Transit Authority, 109 N.E.2d 878, 


348 ni.App. 481—Warner v. Halli- 
han, 281 IlLApp. 800—Hall v. Cook 
County, 274 IlLApp. 603, reversed 
on other grounds 195 N.E. 64, 869 
IlL 628. 

Ind.—State v. S-teinwedel, 180 N.B. 
866, 203 Ind. 467. 

Neb.—^lessen v. Blackard, 71 N.W. 
2d 100, 160 Neb. 667—State v. 
Clark, 64 N.W.2d 112, 158 Neb. 670 
—^Board of Ed. Lands and Funds v. 
Gillett, 64 N.W.2d 105, 158 Neb. 
658—Whetstone v. Slonaker, 193 N. 
W. 749, 116 Neb. 348. 

Nev.—Seaborn v. Wingfield, 48 P.2d 
881, 66 Nev. 260. 

N.T.—^People ex rel. Farrington v. 
Mensching, 79 N.E. 884, 187 N.Y. 9, 
10 L.R.A.,N.S., 625, 10 Ann.Cas. 
101 . 

Melody V. Goodrich, 70 N.Y.S. 
568, 86 Misc. 138, affirmed 73 N.Y. 
S. 741, 67 App.Div. 368, affirmed 63 
N.E. 138, 170 N.Y. 125. 

N.C.—^Board of Managers of James 
Walker Memorial Hospital of Wil¬ 
mington V. City of Wilmington, 74 
S.B.2d 749, 287 N.C. 179. 

Ohio.—^In re Thomas, Prob., 117 N.E. 
2d 740. 

Okl.—^Town of Medford ex reL Puss 
V. Early, 163 P.2d 633, 194 OkL 666 
—State ex rel. Tharel v. Board of 
Com'rs of Creek County, 107 P.2d 
642, 188 Okl. 184. 

Pa.—Colonial Trust Co. v. Goldsmith, 
49 Pa.Dist. & Co. 687, 82 DeLCo. 125 
—^Ellenk v. Metropolitan Life Ins. 
Co., 36 Pa.Dist. & Co. 266, 65 
Montg.Co. 78. 

First Nat. Bank & Trust Co. for 
Use of V. Bornstein, 22 Westmore¬ 
land Co.L.J. 229. 

Vt.—City of Montpelier v. Gates, 170 
A. 473, 106 Vt. 116. 

Wash.—State ex rel. Evans v. Broth- 
hood of Friends, 247 P.2d 787, 41 
Wash.2d 787. 

W.Va.—^Morton v. Godfrey L. Cabot, 
Inc., 63 S.E,2d 861, 134 W.Va. 65. 
Wls.—John P. Jelke Co. v. HiU, 242 
N.W. 576, 208 Wis. 650. 

Uability for automobile Injury 
Automobile host is liable to guest 
for negligent injury, statute limiting 
liability to Intentional act having 
been held unconstitutional. 

Ky .—^Trosper v. Lawson, 58 S.W.2d 
662, 248 Ey. 841. 

Statute Imposing unequal taxes 
The rule that rights or benefits 
claimed under an unconstitutional 
statute will not be protected applies 
with peculiar force to cases involv¬ 
ing a statute which is unconstitu¬ 
tional for imposing unequal taxes. 
OkL—State ex reL Tharel v. Board 
of Com'rs of Creek County, 107 P. 
2d 642, 188 Okl. 184. 

477 . 


74.5 U.S.—-Chicago, etc., R. Co. v. 
Hackett. III., 83 S.Ct. 681, 228 U. 
S. 659, 57 L.Ed. 966. 

74.10 U.S.—^Norton v. Shelby Coun¬ 
ty, 6 S.Ct. 1121, 118 U.S. 426, 80 L. 
Ed. 178. 

El Paso Electric Co. v. Elliott, 
D.C.Tex., 15 F.Supp. 81, reversed 
. on other grounds, C.C.A., 88 r.2d 
505, certiorari denied 67 S.Ct. 946, 
301 U.S. 710, 81 L.Bd. 1368. 

IlL—Warner v. Hallihan, 281 IlLApp. 
300. 

Ind.—State v. Steinwedel, 180 N.B. 
865, 208 Ind. 467. 

La.—^Bodcaw Lumber Co. of Louisi¬ 
ana V. Jordan, App., 14 So.2d 98. 
Neb.—Jessen v. Blackard, 71 N.W. 2d 
100, 160 Neb. 657—State v. Clark, 
64 N.W.2d 112, 168 Neb. 670— 

Board of Ed. Lands and Funds v. 
Gillett, 64 N.W.2d 106, 168 Neb. 
668—^Whetstone v. Skmaker, 193 N. 
W. 749, 110 Neb. 848. 

Nev.—Seaborn v. Wingfield, 48 P.2d 
881, 56 Nev. 260. 

N.Y.—^People ex rel. Farrington v. 
Mensching, 79 N.B. 884, 187 N.Y. 
9, 10 L.R.A.,N.S., 626, 10 Axm.Cas. 
lOL 

Melody ▼. Goodrich, 70 N.Y.S. 
668. 36 Misa 188, affirmed 73 N.Y. 
S. 741, 67 App.Div. 368, affirmed 63 
N.B. 138, 170 N.Y. 126. 

N.C.—^Boajd of Managers of James 
Walker Memorial Hospital of Wil¬ 
mington V. City of Wilmington, 74 
S.B.2d 749, 237 N.C. 179. 

Pa.—^Klenk v. Metropolitan Life Ins. 
Co., 36 Pa.Dist. & Co. 266, 56 Montg. 
Co. 78. 

Tenn.—Farmer v. Wiseman. 161 S.W. 
2d 1085. 177 Tenn. 678, 186 A.L. 

R. 1169. 

Tex—Genzer v. Fillip, Civ.App., 184 

S. W.2d 730, error dismissed, judg¬ 
ment correct. 

Wash.—State ex reL Evans v. Broth¬ 
erhood of Friends. 247 P.2d,787, 41 
Wash.2d 787. 

W.Va.—Morton v. Godfrey L. Cabot, 
Inc., 63 S.B.2d 861, 184 W.Va.. 66. 
Wis.—John P. Jelke Co. v. Hill, 242 
N.W. 676, 208 Wis. 660. 

74.15 N.C.—Board of Managers of 
James Walker Memorial Hospital 
of Wilmington v. City of Wilming¬ 
ton, 74 S.E.2d 749, 287 N.C. 179. 
Okl.—^Town of Medford ex reL Fuss 
V. Early, 163 P.2d 633, 194 OkL 
666—State ex rel. Tharel v. Board 
of Com'rs of Creek County, 107 P. 
2d 542, 188 OkL 184. 

Pa.—^Elenk v. Metropolitan Life Ins. 
Co., 86 PcuDlst. & Co. 266, 66 

Montg.Co.' 78. 

Tex—Genzer v. Fillip, Civ.App., 184 
S.W.2d 730, error dismissed, judg¬ 
ment correct. 
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duties are, qt CBn be, imposed.!^® An. offense created 
by such a statute is not a crime.'^5-5 'These rules 
apply to any part of an act which is found to be 
unconstitutional^® .So, if the statute under which 
an action is brought is unconstitutional, defendant 
has a perfectly valid defenseJ®*® 

It has been held, however, that there are many 
well recognized exceptions to these general 
rules that equitable rig’hts may be acquired un¬ 
der a statute although it is thereafter declared un¬ 
constitutional that an imconstitutional law 

should not be applied to work a hardship or impose a 
liability on one who has acted in good faith ajid 
relied on the v^idity of a statute before the courts, 
have declared it invalid ;76.20 and that the unconsti¬ 
tutionality of a statute is a bar to liability only when ' 

75-. IT. S.—-Norton v. Shelby' County.. 

Tenn., 6 S.<3f. 1121, 118 U.S. 426, 

30 L.I3d. 178. 

Corpus Jtuis Seounatim quoted iu 
City of Clinton. Okl., ex reL 
Sohuetter v. First Nat. Bank in 
Clinton, Okl., D.C.Okl., 39 F.Supp. 

. 909, 919,. affirmed, C.C.A., 131 F.2d 
978—El Paso Electric Co. v. Elliott. 

D.CTexi, 15 F.Supp. 81, reversed 
on other grounds, C.C.A., 88 P.2d 
505, certiorari denied 57 S.Ct. 945, 

301 U.S. 710, 81 Ii.Bd. 1863—Ooirpua 
Jtiris cited ia City of Tulsa v. 

Southwestern Bell Telephone Co., 

D.aOkl., 5 F.Supp. 822, 826, af¬ 
firmed, C.C«A., 75 F.2d 348, cer¬ 
tiorari denied 55 S.Ct dSe, 295 U. 

S. 744, 79 L..Ed. 1690. 

Ill.—-People ex rel. Barrett v. Sbar- 
baro, 54 N.E.2d 559, 886 111. 581— 

People V. Schraeberg, 179 NIE. 829, 

847 IlL .392. 

Warner v. -Hallihan, 281 TlLApp, 

300—^Hall V. Cook County, 874 UL 
App. 603, reversed on other grounds 
196 N.E. 54, 359111. 628. * 

Ind.—State v. Steinwedel, 180 NJB. 

865; 208 Ind. 457. - 
Ii€L—^Bodcaw Lximber Co. of Louis¬ 
iana V. Jordan, App., 14 So.2d 98. 

Neb.—Jesaen v. Blackard, 71 N.W.2d 
100, 160 Neb. 657—State v. Clark, 

. 64 N.W.2d 112, 158 Neb. 670— 

Board of Ed. LAnds and Funds v. 

. GUlett, 64 N.W.2d 106, . 168 -Neb. 

668—Whetstone v. Slonaker, 193 N.. 

W. 749, 110‘Neb. 848. 

Nev.—Seaborn v, Wingfield, -48. P.2d 
881, 5.6 Nev. 260.. 

N.Y.—People, ex rel. Farrington, v. 

Menschlng, 79 N.B. 884, 187 N.T. 9, 

10 L.R.A.,N.S.' 625, 10 AnmCas. 101. 

Melody V. Goodrich, 70 N.T.S. 

56$j 86 .Mlsc. .l38,_ affirmed 78 N.T. 

S.: 741, 67 App.Div. 868, affirmed 
63 N.R 138, 170 N,T.-126—Walton 
School of Commerce v. Gross, 47 
. N.r.^.ad, 621, ISl^ .Mlsc. . 720, af¬ 
firmed 66 N.E.2'd 373, 292 N.Y. 601. 

N.C.—^Board of Managers of James 
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the liability is created by the statute, and that siich 
invalidity is no defense when the liahility arises 
from a voluntary assumption thereof by the parties, 
even though they rmay have act^. only because 
the statute was passedJ^ One may not be obligated 
to repay money granted under a statutory authoriza¬ 
tion which is held to be unconstitutional^® 

While-rights acquired tender , a statute while it is 
duly adjudged to be constitution^ are valid legal 
rights protected by the cpnsti^tion, not by judicial 
decision, rights acquired under > a. statute that has 
not been adjudged valid are subject to be lost if 
the statute is adjudged invalid, even though, the 
statute was’ considered valid; by eminent • attOnicyS, 

. public officers, and others.^® 

49 Pa.Dlst. & Co. 687, 82 DeLCo. 

Habitual 03±Dii]ial statute 
Or.—State v. Cory*, .282 B.2d 1964; 
7^6 Get.—^Buchaiiah v. Heath, 80 S. 

B.2d 393, 210 Ga-410. 

7^0 id^o.—State' V. Vlliake of 
Garden City, 266 P.2d 328, 74 
Idaho 613. . ; 

Oue aeseartl^ rigbta under such 
a void law must bring himself with¬ 
in some established exception to this 
general rule. ; 

OkL—State ex xeL Tharel v. Board 
; of Com’rs of Creek County, 107 P. 

.2d 542, 188 Okl. 184. 

76.15 Tex.—Wichita County v. Rob¬ 
inson, 276 S.W.2d 609. 

Withholding by debtor; payment of 
Interest 

In absence of a showing of specif 
circumstances, withholding ' of pay¬ 
ment of a debt by a . debtor, in good 
feUth, without fault or misconduct on 
his part, in. reliance ou a- legislative 
enactment subsequently held uncon¬ 
stitutional. does not exonerate him 
from payment of interest accruing 
after time debt is due. 

W.Va.—Morton v. Godfrey L. Cabot, 
jDnc.; 68 S.3B3.2d 861, 184 W.Va, 65. 
716.20^ Idaho.—State v. Village of 
. Garden: Cijty, 265-P.2d 328, 74 Idaho 
613. . ; 

.77- Pa.—McLean Coal Co. v. Pitts¬ 
burgh Terminal Coal Corporation, 
195 A. 4, 328 Pa.. 260. 

T4 U.S.—Wtlssotirl UtlUttes Co. v. 
Cfty of California, D.C'Mo.. 8 F. 
Supp. 464, appeal diamisse^ * C.C 

- A.* 79 F;2d 1008.^ ^ 

TO. Fla.—State v. Greer, 102 Sc; 739, 
88 Fl^ 249, 3T A.L.R< 1298.. . , 

Okl.—State ex reL ,Tharel Board 

- of Corners of Creek County, 107 P. 

2d 642, 188 OW. 184. : * . i 

.S,C.—^Trustees of Wofford , CoUege v. 

. Biumett^ 89 ,aB,2d .l66,. 208.8.0.: 92. 
69 C.J. p 639 notes 4, 5* 


Walker Memorial Hospital of Wil¬ 
mington V. City of Wil*hlttgton, 
74 S.B.2d 749, .237 N.C. 179. ~ 

Ohio.—Westenberger v. Industrial 
Commission of Ohio, 20 N^E.3d 362, 
186 Ohio St. 211.* 

OkL—^Town of Medford ex rel. Puss 
. V. Early, 163 P.2d dSS, 194 Okl. 566 
—State ex rell'.Thkrel v. Board of 
Com*rs .of Creek County, 107 P.2d 
642, 188 Okl. 184. 

Pa:—^Elenk v. Metropolitan Life Ina 
Co., 86 Pa.Dist. & Co. 266, 66 
Montg.Co. 73. 

S.C.—Vallentine ’ v; Robinson^ 198 S. 

E. 197. i 

Tenn.—State fOr Use and Benefit of 
Lawrence County v.* Hobbs, 260 S. 
W.2d 649, 194 Tenn. 828—Henry 
County V; Standard Oil Co., 71 S. 
W.2d 683, 167 Tenn. 485, 93 A.L. 

R. 1488—^Roberts v. Roane County, 
23 S.W.2d 239, 160 Tenn. 109. 

Tex.—Genzer v. Fillip," Civ.App., 134 

S. W.2d 730; ezror diszhissed, judg¬ 
ment correct. • • 

Vt,—City of Montpelier v. Gates, 170 
A. 473, 106 Vt. 116. 

Wash.—State ex reL Evans v. 
Brotherhood of Friends, 247 F2d 
787, 41 Wash.2d 787., 

W.Va.—^Morton v. Godfrey L. Cabot, 
Inc., 63 S.B.2d 861, 184: W.Va. 65. 
Wls.—John F Jelke Co. v. Hill, 242 
N.W. 676, 681, 208 Wls. 650. 

12 C.J. p 801 note 83. / . ' . 

76-6. U.S.-^Bx parte Siebold, MdL, 
100 U.S.- 371, . 25 I^Bd. 717. 

Mont.—^Bx parte Anderso^ 288 P.2d 
910, 125 Moni 831. 

N.J.—^Ex parte Rose, 6 A.2d 388, 122’ 
N.J.Law 607, followed in 6 A.2d 

889, 122 N.J.Law' 611 and 6 JL2d 

890, 122 N.J.Law 610: * 

76. Neb.-^State v. Clark, 64 N.W. 
2d 112,- 168^ Neb. 670—Board of Ed. 
Lands and Funds-v, Gillett, 64 N. 
Ww2d 106, 158:Neb. 668. . 

N.T.—Chenango Bridge Co. v, Paige, 
83 N.T. 178, 88 Am.R. 407, , . 
Pa.—Colonial Trust Co- v. Goldsmith,' 
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. c. Acts Done under Unconstitational Statutes 

Generally, all acts under unconstitutional statutes, 
other than merely Incidental acts, are void and of no 
effect, but authorities differ as to whether an unconsti¬ 
tutional statute protects acts af officers thereunder. Al¬ 
though some authority holds Judgments, and decrees 
under unconstitutional statutes to be. void, other cases 
are in apparent discord therewith. 

Quoted in: La.—Bodcaw Lumber Co, of Xjouisiana v. 

Jordan, App., 14 So.2d 98. 101. 

As a general rule, all acts done .under an uncon¬ 
stitutional law are void and of no effect,and are 
not justified thereby but it has been held that 
all acts under a statute later declared unconstitu¬ 
tional are not necessarily void,80*10 and that acts 
done pursuant to statute may be Sustained even 
though it is subsequently held unconstitutional. 80.16 
Acts that are merely incidental to an unconstitu¬ 
tional legislative enactment, it seems, may be valid,®i 
and parties may so deal with each other on the 
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faith of an unconstitutional statute that neither may 
invoke the aid of the courts to undo what they, 
themselves have done.8i.5 The legislature may di¬ 
rect payment of expenses incurred under an uncon*. 
stitutional statute;82 also, one engaged in the.ad¬ 
ministration of a statute which has been declared un¬ 
constitutional is entitled to compensation from an 
appropriation for such services contained in the 

statute.83 

Protection against responsibility. Reliance on a 
statute which is subsequently declared unconstitu¬ 
tional does not protect one from civil or criminal 
responsibility for an act performed in reliance 
thereon which would otherwise subject him to lia- 
bility.83.6 

Official acts. Acts of government departments, 
when declared unconstitutional, cease to be opera¬ 
tive or binding.84 An unconstitutional statute has 


80. IT.S.—^In re Merced Irr. Diet, t>. 
O.Cal., 25 F.Supp. 981, affirmed, O. 
C.A 114 F.2d 654, certiorari denied 
61 s:ct.'441, aii U.S. 718, 85 L.Ed. 
467, rehearln^r denied 61 S.Ct. 620, 
312 li.S. 714, 85 L:Ed. 1144. 

Arlz.—^Fergruson v. Superior Court of 
Maricopa County, 258 P.2d 421, 76 
Arlz. 31. ' 

Fla.—^Richmond v. Town of Largo, 19 
S6.2d 791, 155 Fla. 226. 

111.—^People v. Scbraeberg, 179 N.E. 
829, 347 Ill. 892. 

Kan.—State v. Carr, 98 P.2d 393, 151 
Kan. 36. 

La.-<?orptui Juris SMundum anoted 
at lenertb. in. Flourboy v. First Kat. 
Bank of Shreveport, 8 So.2d 244, 
249, 197 La. 1067. 

Bodcaw Lumber Co. of Louisi¬ 
ana V. Jordan, App. 14 So.2d 98. 
N.BC.—Trustees of Phillips Exeter 
Academy v. Exeter, 27 A.2d 669, 
90 N.EL 472. 

N.T.-^People ex reL, International 
Salt Co. V. Graves, 272 N.Y.S. 748, 
242 App.Dlv. 124, modified on other 
grounds- 196 N.B. 5, 267 N.Y. 149. 
bkl.—^Town of Medford ex rel. Fuss 

V. Early, 153 P.2d 633, 194 Okl. 566. 
Brown. V. State, 24 P.2d 1013, 55 

Okl.Cr. 78. 

Tex.—^Hufstedler v. Barnett, Civ. 
App., 182 s:W.2d 504— Cloud v. 
Cloud, Civ.App., 139 S.W.2d 826. = 

W.V€u—^Jones v. Columbian . Carbon 
Co., 61 S.B.2d 790, 182 W.Va. 219. 
Wis.—^In re Bulewicz* Estate, 249 N. 

W. 634, 212 Wis. 426: 

12 CJ. p 801 note 86. 

Any aot affecting the rights of oitl- 
zeiui and b€U5ed on an unconstitution¬ 
al law is Wth Without and beyond 
jurisdiction, and therefore void. 
Ariz.—Findlay v. Board of Supers of 
Mohave County,. 280 P.2d 526, 72 
Ariz. 68. 24 A.L.R.2d 841. 


OotLveyance of land 

La—Airey v. Tugwell, 8 So.2d 99. 
197 La 982. 

Adoption of ordinajioe pursuant to 
act 

Ill.—^People ex rel. Gage v. Village 
of Wilmette, 31 N.E.2d 774, 376 
Ill. 420. 

Bevooation of probation 
Where defendant, who had been 
convicted, of crime, was placed on 
probation by circuit Judge by virtue 
of statute later declared unconstitu¬ 
tional, judge had authority to revoke 
probation and put sentence into ef¬ 
fect 

Ala-^Reynolds v. State, App., 181 So. 
797. , ' 

90JS N.C.—^Board of Managers of 
James Whlker Memorial Hospital 
of Wilmington v..Clty of Wilming¬ 
ton, 74 S.E.2d 749, 237 N.C. 179. 
Okl.—Town of -Medford ex. rel. Fuss 
V. Early, 153 P.'2d 633, .194 Okl. 
666—State ex rel. Thar el v. Board 
of Com’rs of Creek County, 107 P. 
2d ,642, 188 Okl. 184. 

Pa—^Klenk V. Metropolitan Life Ins. 
Co., 36 PaDist & Co. 266, 65 
Montg.Cb. 78. 

Tex,—Genzer v. Fillip, Civ.App., 184 
S.W.2d 730, error dismissed, Judg¬ 
ment correct. 

80.10 Pa—In re Olyphant Borough 
Counncllmen, 49 PaDist. & Co. 40, 
45 Lack.Jur. 9, 35 Mun.L.R. 206. 

A court luay uphold t|Le aotiou or 
judgmesLt under the unconstitutional 
statute. 

Pa—^In ,re Olyphant Borough Coun- 
cilmeni .supra 

80.15 Pa-^Hepburn v. Hey, 26 AL.2d 
818, 346 Pa 125-i-City Deposit 
Bank & Trust Co.-v. Zoppa 9 A.2d 
361, 336 ^ 379. 
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81. Ill.—^Hall V. Cook County, 196 N. 
E. 54 ; 359 Ill. 528. 

12 C.J. p 801 note 86. 

Liability of oouxLt^ for services: 

A county is liable for services per¬ 
formed in connection ’ with«a public 
construction project, liotwithstand- 
ing' the unconstitutionality, of the 
statute authorizing an election to au¬ 
thorize the issuance of bonds there¬ 
for, where the county’s appropria¬ 
tion of money for the project was at 
least colorable and the decision in¬ 
validating the statute did not decide 
that the county had no power to pur¬ 
sue the project without further en¬ 
abling legislation, which power it 
had assumed by employing plain¬ 
tiff before paissage of the statute in 
question. 

I IlL—^Ete.11 V. Cook County, supra.' 

. 

81.5 Tenn.—State for Use and Bene¬ 
fit of Lawrence' County v. Hobbs, 
260 S.W.2d 649, 194.Tepn.- 323— 
Roberts v, Roane County, 23 S.W, 
2d 239, 160 Tenn. 109. 

82. N.Y.—^People v. Bradley, 64 
Barb- 228. 

83. Wash.—State ex rel. Coulter v. 
Yelle, 49. P.2d 465, 183 Wash. 691. 

88.5 Waah.—State ex rel. Evans v. 
Brotherhood of Friends, 247 P.2d 
787, 41 Wash.2d 787. 

84. U.S.—Payne v. Griffin, D.C.Ga.. 
51 F.Supp.. 688. 

Md.—Ahlgren v. Cromwell, 17 A.2d 
134, 179 Md. 248. 

Okl.—State ex rel. Tharel v. Board of 
Com’rs of Creek County, 107 P.2d 
642, 188 OkL 184. 

Tex.—^Denison v.' State, Civ.App., 61 
S.W.2d 1017, error refused Denison 
V. State ex rel. Allred, 61 S.W.2d 
1022, 122 Tex 459. 
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T)een held to confer no authority on,®^*® and to afford 
no protection to,®^*^® an officer acting thereunder. 
On the other hand, ministerial officers are au¬ 
thorized to treat every act of the legislature as 
prima facie valid,and have been held not 
liable for any acts committed under an unconstitu¬ 
tional statute because of its unconstitutionality.®^*®^ 
Also, the rule that an unconstitutional law is a 
nullity cannot be applied to work hardship and im¬ 
pose liability on a public officer who, in performance 
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of his duty, has acted in good faith in reliance on the 
validity of a statute before any court has declared 
it invalid;®® but in the absence of such circum¬ 
stances, an unconstitutional law affords no protec¬ 
tion to officers who act under it, and officers cannot 
be punished for refusing to obey such a statute.®® 
So, in proceedings to compel performance of official 
duty, the provisions of an unconstitutional law pur¬ 
porting to dispense with such performance may not 
be pleaded as a defense.®^ 


SlfMt of ooraldTo act 
Cal.—^Barrett v. Brown, 168 P.2d 667, 
26 Cal.2d 328. 

A. validatlaar deorea cannot enro 
acts of administrative boards In vio¬ 
lation of constitution; so, where ex¬ 
cess interest coupons for payment of 
whieh county's credit was allegedly 
pledged were invalid under constitu¬ 
tion. Infirmities of coupons were not 
cured by a validating decree. 

Fla.—State Board of Administration 

V. Pasco County, 22 So.2d 387, 156 
Fla. 37. 

Acts operative as affectiiig Jurisdic¬ 
tion 

IT.S.—Phipps V. School Dist. of Pitts¬ 
burgh, C.C.A,Pa., Ill P.2d 393. 

8dA Oa.—^Franklin v. Harper, 55 S. 

F.2d 221, 206 Ga. 779. 

X.J.—State V. Erie R. Co., 42 A.2d 
759, 23 N.J.Mlsc. 203. 

84.10 Findings and opinion of board 
The act of congress establishing 
the National Bituminous Coal Labor 
Board having been declared unconsti¬ 
tutional, the findings and opinion of 
that board, after hearing a labor dis¬ 
pute, were inadmissible for any pur¬ 
pose, and were of no probative value. 
In a subsequent proceeding before a 
state labor relations board. 

Pa.—^Petition of St. Marys Sewer 
Pipe Co., 55 Pa.Dist & Co. 297. 
Fixing prices 

Where statute authorising milk ad¬ 
ministrator to fix minimum prices 
was an unconstitutional delegation of 
legislative power, rule of administra¬ 
tor fixing prices was invalid, and 
conviction of defendant for violating 
the rule was improper. 

Conn.—State v. Stoddard, 13 A.2d 586, 
126 Conn. 623. 

Ga.—^Franklin r. Harper, 55 S.E.2d 
221, 205 Ga. 779. 

Rule oxitioixed 

Utah.—Allen v. Holbrook, 186 P.2d 
242, 103 Utah 319, 158 A.L.H. 224, 
modified on other grounds 139 P. 
2d 233, 103 UtaJh 599. 

64.16 Tenn.—Bricker v. Sims, 259 S. 

W. 2d 661, 195 Tenn. 361--Roberts 

V. Roane County, 23 S.W'.2d 239, 
160 Tenn. 109. 

84.20 Tenn.—^Bricker v. Sims, 259 S. 

W. 2d 661, 196 Tenn. $61—Roberts 


V. Roane County, 23 S.W.2d 239, 160 
Tenn. 109. 

85. U.S.—Cudahy Packing Co. v. 

Harrison, D.C.I1L, 18 F.Supp. 260. 
Idaho.—State v. Village of Garden 
City, 265 P.2d 328, 74 Idaho 613. 
Ill.—^Village of Dolton y. Harms, 63 
N.B.2d 785, 327 IlLApp. 107. 

Miss.—Corp<ii8 Juris cited in. Golden 
v, Thompson, 11 So.2d 906, 907, 194 
Miss. 241. 

Okl.—^Board of Com'rs of Pottawa¬ 
tomie County V. A- C. Davis & 
Sons, 86 P.2d 782, 184 Okl. 268— 
Gordon v. Conner, 80 P.2a 322— 
Wade V. Board of Com'rs of Har¬ 
mon County, 17 P.2d 690, 161 OkL 
245. 

Tenn.—^Bricker v. Sims, 259 S.W.2d 
661, 195 Tenn. 361—^Roberts v. 

Roane County. 23 S.W.2a 289, 160 
Tenn. 109. 

Tex—Ckxrpxui Juris Secundum cited 
In W’ichita County v. Robinson, 
276 S.W.2d 609, 616. 

Utah.—Corpus Juris Secundum quot¬ 
ed in Allen v. Holbrook, 135 P.2d 
242, 246, 103 Utah 319, 168 AL.R. 
224, modified on other grounds 139 
P.2d 233, 108 Utah 699. 

1 12 C.J. p 801 note 91. 

Faying out public money 
S.C.—O'Shields v. Caldwell, 85 S.E. 
2d 184, 207 S.C. 194. 

Protection of dtisens 
An act duly passed and approved 
has the force of law to protect citi¬ 
zens dealing with public officers un¬ 
der its provisions up to the time that 
it is declared unconstitutional. 

Cal.—^Provident Land Corporation v. 
Provident Irr. Dist, App., 94 P.2d 
83. 

BCere Issoanoe of process^ based on 
a statute, by a court of competent 
Jurisdiction Is a sufficient declara¬ 
tion of the constitutionality of the 
statute as to afford protection to an 
officer who, In good faith, serves the 
process, notwithstanding the statute 
is subsequently declared unconstitu¬ 
tional by a higher court 
Utah.—Allen v. Holbrook, 135 P.2d 
242, 103 Utah 319, 158 A.L.R. 224, 
modified on other grounds 139 P.2d 
233, 103 Utah 599. 

Tax coUeotors are not personally 
liable for tax moneys collected by, 

480 


them without protest under a statute 
subsequently declared unconstitu¬ 
tional. 

U.S.—Anniston Mfg. Co. v. Davis, O. 

C. A.Ala», 87 P.2d 773, affirmed 67 
S.Ct. 816, 301 U.S. 387, 81 L.Bd 
1143, rehearing denied 58 S.Ct 3, 
302 U.S. 772, 82 L.Bd. 599, rehear¬ 
ing denied, C.C.A., Lincoln Mills of 
Alabama v. Davis, 89 F.2d 1012. 

Cudahy Packing Co. v. Harrisom, 

D. C.Ill., 18 F.Supp. 260. 

N.Y.—^Baker v. Gilchrist 263 N.T.S. 
116, 147 Misc. 58. 

Becovexy of oompensatloa. paid 
Where statute imposed additional 
duties on tax collector, but erred in 
fixing manner of paying compensa¬ 
tion, and attorney general held pro¬ 
vision constitutional, and, acting in 
good faith, collector performed serv¬ 
ices and commissioners court paid 
part of compensation, county was not 
entitled to recover even though the 
j provision for compensation was later 
: determined to be unconstitutional. 

I Tex.—Wichita County v. Robinson. 
276 S.W.2d 609. 

88 , Utah.—State v. Candland, 104 P. 
285. 86 Utah 406, 140 Am.S.R. 834, 
24 L.R.A,N.S., 1260. 

12 C.J. p 801 note 92. 

Acts of de facto officer see Ofilcers 
9 146. 

Liability of a Justice of the peace 
for upholding and enforcing un¬ 
constitutional laws see Justices of 
the Peace § 19. 

Right to raise question of constitu¬ 
tionality see supra 9 82. 

Aa administrative regulation made 
in pursuance of an unconstitutional 
statute is no law. 

U.S.—^Payne v. Griffin, D.CGa., 51 F. 
Supp. 588. 

Xf an oflloex ooUeots a tax under 
an unconstitutional statute, the fact 
that he is an officer gives no 
protection. 

Ala.—Glass v. Prudential Ins. Co. of 
America, 22 So.2d 13,^ 246 Ala. 579. 

817- U.S.—Louisiana Bd. of Liquida¬ 
tion V. McComb, La., 92 U.S. 681, 
23 L.Ed. 628. 

Collateral attacks on statutes see 
supra 9 95. 
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CONSTITUTIONAL LAW § 101 


Judgments and decrees. The decisions of the sev¬ 
eral states are not harmonious on . the question of 
whether a judgment predicated on an unconstitu¬ 
tional law and rendered before such law is so 
declared by the highest court of the state is utterly 
void or merely voidable and not subject to collateral 
attack.**^*® Judgments and decrees rendered in the 
course of judicial proceedings under imconstitutional 
statutes are, according to some authority, void and 
should be reversed.^^ However, this has been held 
true, as a general statement^ when such judgment or 
decree is directly attacked,S8.6 and, by other author¬ 
ity, a judgment in a civil action under an unconsti¬ 
tutional statute is not void but merely voidable, 
or not void, but merely erroneous,^and remains 
effective until regularly set aside or reversed 


and if such judgment becomes final before the stat¬ 
ute is declared unconstitutional, it is valid and bind¬ 
ing and cannot be disturbed, unless it is void or 
voidable for some other reason,^® at least where 
the court had jurisdiction of the parties and of the 
subject matter and had power to render the par¬ 
ticular judgment.51 Also, effect will be given to 
judicial acts done pursuant to a statute subsequently 
declared unconstitutional in other proceedings, when 
equitable considerations so require for the purpose 
of doing justice in the circumstances of the given 
case.^^5 Where, however, all the proceedings have 
not been completed before the statute purporting to 
give jurisdiction is held unconstitutional, and all the 
parties are before the court, relief from such pro¬ 
ceedings under the statute should be granted.®^ 


87iS Tex.—Oorpns Juris Seeuzidum 
cited In Oenzer v. Fillip, Clv.App., 
134 S.'W'.2d 730, 732, error dismiss¬ 
ed, judgment correct. 

68. Ill.—People V. Eisen, 191 N.E. 
219, 867 Ill. 105. 

Rau v. Village of Warrensburg, 
23 N.E.2d 371, 802 IlLApp. 87— 
Bamacki v. Crane Co., 2 N.E.2d 
681, 284 I11.APP. 641—Stromberg v. 
Hill, 170 IlLApp. 323. 

Ind.—^Dowd v. Grazer, 116 IT.K2d 108, 
233 Ind. 68—^Butler v. Wolf Suss- 
man, Inc., 46 N.E.2d 248, 221 Ind. 
47, 145 A.L.R. 740. 

Mo,—Corpua JUzis cited in Lieber v. 

Hell, App., 32 S.W.2d 792, 793. 
Tex.—^Dismuke v. Reid, Civ.App., 188 
S.W.2d 266—Qenzer v. Fillip, Civ. 
App., 134 S.W.2d 730, error dis¬ 
missed, judgment correct. 

Barton v. State, 230 S.W. 989, 89 
Tex.Cr. 387. 

12 C.J. p 801 note .88. 

Appointment of guardian 
Tex.—Genzer v. Fillip, Civ.App., 184 
S.W.2d 730, error dismissed, judg¬ 
ment correct. 

Criminal prosecution 

(1) Where the criminal statute un¬ 
der which one was tried was uncon¬ 
stitutional, the judgment of convic¬ 
tion is erroneous and void. 

U.S.—Ex parte Siebold. Md.. 100 U. 

S. 371, 26 L.Bd. 717. 

Ill.—^People V. Eisen, 191 N.B. 219, 
367 ni. 106. 

Mont.—^Ex parte Anderson, 238 P.2d 
910, 125 Mont. 331. 

Tex.—Snyder v. State, 67 S.W.2d 866. 
123 Tex.Cr. 104, 

(2) Conviction under an unconsti¬ 
tutional statute is a nullity. 

S.D.—State v. Dove, 67 N.W.2d 917. 

88,6 Iowa—^New York Life Ins. Co. 
V. Breen, 289 N.W. 16, 227 Iowa 
738. 

89-. Iowa—^New York Life Ins. Co. 
V. Breen, supra, 

16 C.J.S.—dl 


Okl.—^Fitzsimmons v. City of Oklaho¬ 
ma, 136 P-2d 340, 192 Okl. 248— 
Jones V. McGrath, 16 P.2d 853, 160 
Okl. -211—Hanchett Bond Co. v. 
Morris, 287 P. 1026, 143 Okl. 110. 
Tex.—Corpus Juris Secundum cited 
in Commonwealth of Massachu¬ 
setts V. Davis, 168 S.W.2d 216, 220, 
140 Tex. 398, certiorari denied . 63 
S.Ct 1447, 320 U.S. 210, 87 L.Bd. 
1848, rehearing denied 64 S.Ct. 31, 
820 U.S. 811, 88 L.Bd. 490. 

Waiver of right 

(1) The right to have such a judg¬ 
ment set aside may be waived by 
voluntary action on the part of de¬ 
fendant. 

Wis.—Van Steenwyck v. Sackett, 17 
Wis. 645, 

12 C.J. p 801 note 90. 

(2) Judgments and decrees of 
county court directing proceeds of 
certain estates, to be distributed to 
orphan asylums, under a statute to 
that effect, later held unconstitution¬ 
al, were res judicata as to state, 
where judgments and decrees were 
not appealed from. 

Wis.—^In re Trustees of Milwaukee 
County Orphans* Board, 261 N.W. 
676, 218 Wis. 618. 

89.5 Ky.—Charos v. Jent, 168 S.W. 
2d 334, 293 Ky. 60. 

89.10 Iowa—New York Life Ins. 
Co. V. Breen, 289 N.W. 16, 227 Iowa 
788. 

90. U.S.— Corpus JUxls Secundum 
cited In National Life & Accident 
Ins. Co. V. Parkinson, C.C.A.Okl., 
136 F.2d 606, 609. 

Ind.—^Dowd v. Grazer, 116 N.E. 2d 108, 
233 Ind. 68. 

OkL—Fitzsimmons v. City of Oklaho- 
135 P.2d 340, 192 Okl. 248— 
Walker v. Stubblefield, 27 P.2d 
1043, 167 Okl. 50—Jones v. Mc¬ 
Grath, 16 P.2d 863, 160 OkL 211 

-Casner v. Meriwether, 4 P.8d 19, 

152 Okl. 246. 


Pa—Tradesmens Nat. Bank & Trust 
Co. v. Floyd, 89 A.2d 728, 16« Pa 
Super. 141. 

Order refunding bail 
Ball money refunded to surety, un¬ 
der superior court order based on 
statute declared unconstitutional 
over year after order was made, was 
not recoverable by county, order hav¬ 
ing force of final judgment satisfied 
by payment. 

Cal.—^Los Angeles County v. Sea¬ 
board Surety Corporation of Amer¬ 
ica, 34 P.2d 191, 139 CaI.App. 497. 

91- Statute cooferzing jurlsdietios 
Decision, that statute conferring 
civil jurisdiction Is unconstitutional, 
will not be given retroactive effect, 
Okl.—^Hanchett Bond Co, v. Morris, 
287 P. 1026, 143 Okl. 110. 

Power to detexmiue oonstitutiouallty 
'Where a chancery court's juris¬ 
diction . . . has been once duly 

acquired by it . . . the fact that 

the relief granted by a final decree 
in such suit is predicated upon an 
unconstitutional statute that the 
court necessarily had the right and 
power to decide was constitutional 
in order to grant the relief prayed 
for and awarded does not make the 
resultant final decree void, nor is 
such decree rendered subject to col¬ 
lateral attack, merely because a 
court of superior appellate Jurlsdic^ 
tion has, subsequent to the rendition 
of such final decree, declared uncon¬ 
stitutional the* underlying statute up¬ 
on which the final decree was award¬ 
ed." 

Fla—^In re Newkirk, 164 So. 323, 324, 
114 Fla 662. 

91.5 Pa—Hepburn v. Hey, 26 A.2d 
318, 345 Pa 126—City Deposit 

Bank & Trust Co. v. Zoppa, 9 A.2d 
861, $36 Pa 879. 

92. Okl.—Hanchett Bond Co. . v. 
I Morris. 287 P. 1026. 143 OkL 110. 
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§ 102 CONSTITUTIONAL LAW 

§ 102. Effect of Decision in General 

. In order to invalidate a statute, a decieion must be 
distinct and positive, although if the statute is held bad 
for any reason, whether assigned or not, It Is void. A 
decision invalidating a statute on stipulated facts mere¬ 
ly denies its validity as to the parties before the courtl 

When the validity of a law has been upheld by 
judicial construction, it is a declaration by a consti-. 
tutionally authorized tribunal.^The effect of 
decisions with respect to the constitutionality of 
statutes, as controlling subsequent determinations or 
as precedents therefor, is discussed in Courts § 215 . 

When a statute is declared unconstitutional, it 
falls because it must yield to the basic, superior. 
law.®2.55 A. decision that a statute is unconstitu¬ 
tional, in order to be effective, must be distinct and 
positive but the legal effect of a decision hold¬ 
ing only a ^particular section unconstitutional, in 
a proceeding in which the constitutionality of the 
entire act is challenged, is that the remainder of the 
act is constitutionaL53.5 if the statute has been 
held unconstitutional for any reason, whether as¬ 
signed or not, it is void.^^ Decisions of the United 
States supreme court with respect to the constitu¬ 
tionality of statutes similar to the one in question 
should be resorted to only after the court has first, 
directly tested the statute by the provisions of the 
constitution.®^ Where a statute which has been held 
constitutional by the circuit court of s^ppeajs is 
questioned in a subsequent litigation between dif¬ 
ferent parties, the court will assume that the consti¬ 
tutional question was raised again only to pre¬ 
serve it, if the case should go to the United States 
supreme court®® 

A decision of the federal supreme court as to the 
validity of a state statute- tmder the Fourteenth 


Amendment declares its' validity or invalidity only 
as it affects the rights of the particular litigant.®^ 
Also, if a decision declaring a statute unconstitu¬ 
tional is based on stipulated facts, the decision does 
not wipe the act from the books, but merely denies 
its efficacy as to the party before the court who has ■ 
admitted the existence of a state of facts as to 
which the statute is unconstitutional.®® A decision 
declaring unconstitutional a statute authorizing the 
issue of certain county bonds does not affect the 
validity of bonds already issued by other counties 
pursuant to other statutes, where the questions 
raised in the instant case were not raised in the . 
other cases.®® 

A decision upholding the constitutionality of a 
statute does not preclude subsequent consideration 
of questions pertaining to its administration.®®*® 
Decisions upholding the constitutionality of statutes 
imposing irrigation district taxes necessarily deter¬ 
mined that the character of the. tax imposed was 
that of a local improvement assessment and-not a' 
general tax.^ 

An interpretation of the constitution by the court 
of last resort becomes a part of it as effectually as 
if it had been written into it.® So, a declaration 
by a constitutionally authorized tribunal that a 
statute is valid stands as that of the state,®*® and 
becomes, by necessary effect, absorbed into the con¬ 
stitution and adopted as though a part of it®*^*® 

Judgment or decree as determination of validity. 
Whenever a statute is enforced by the judgment 
or decree of a court, it is a judicial determination 
that the statute is a valid enactment and free from 
all constitutional objections.®*^® 


$2.50 N.BL—^Trustees of Phillips Bx- 
eter Academy v. Exeter, 27 A.2d 
669. 90 N.H. 472. 

92.55 E.C;—•Warring v. Colpoys, 122 
P.2d 642, 74 APP.D.C. 303, 136 A.L. 
H. 1025, certiorari denied 62 S. 
Ct. 184, 314 U.S. 678, 86 Ii.Ed. 643. 

Jawish ▼. Morlet, Mun.App., 86 
A.2d 96. 

93. La.—Factors, etc.,* Ins. Co. v. 

New Orleans, 25 LaAnn. 464: 

N.J.—Hyman v. Long Branch Kennel 
Club, 176 A. 336, 13 N.J.adUsc. 67, 
reversed on other groimds 179 A. 

105, 115 ]Sr.J,Law 128. 

Pa.—Gnzzy v. Volpe Coal .Co., Coin. 
PL, 84 Luz.Leg.Peg. 288, affirmed 
19 A.2d 647, 144 Pa.Sup.er. 347. 

93.5 Ill.—Chathin v. University of 
Ulinoia, 103 NJS.2d 498, 411 IIL 

106. 


94. Va.—City of Portsmouth v. 
Weiss, 183 S.E. 781, 146 Va. 94. 

95. U.S.—R. C. Tway Coal Co. v. 
Glenn, D.C.Ky., 12 P.Supp. 670. 

96. U.S.—McMann v. Securities and 
Exchange Commission, C.C.A.N.T., 
87 P.2d 877, 109 A.L.R. 1446, cer¬ 
tiorari denied McMahn v. Engle, 67 
S.Ct. 786, 301 U.a 684, 81 L.Bd. 
1842. 

97- U.S.—Dunn v. Port Bend Coun¬ 
ty, D.C.Tex., 17 F.2d 329. 

98. NT.J:—Rutten v, Paterson, 64 A. 
678, 73 N.J.Law 467. 

. Hyman v. ,Long Branch" Kennel 
Club, .176 A , 335, IS N.J.Mlsc. 67, 
reversed on other grounds 179 A 
106, 116 N.J.Law 123, 

99. S.C.-^Bramlette' v. Stringer, 196 
S.E. 267, 186 S.C. 125. 
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99.5 Fla.—^Florida Dry Cleaning and 
Laundry Board v. Everglades Laun¬ 
dry, 188 So. 380, 137 Fla. 290. ' 

L Colo.—^Interstate Trust Co. v. 
Montezuma Valley Irr. Dist, 181' 
P. 123, 66 Colo. 219. 

2. Ky.—^Hill V. City of Covington, 
95 S.W,2d 278, 264 Ky. 618. 

2.5 KBL—^Trustees of Phillips Exe¬ 
ter Academy v. Exeter, 27 A2d 669, 
90 N.H. 472. 

2.10 N.H.—^Trustees of Phillips Exe¬ 
ter Academy v. Exeter, supra. 

2.15 Va.—^Edwards v. Common- 

. wealth, 60 S:B.2d 916, 191 Va. 272 
—Board of Supers of Eli^beth City- 
County V. State Mills, Commission, 

. 60 S.B.2d 36, i9i Va. 1, appe^ dis¬ 
missed 71 S.Ct 198, 340 U.S. 881, 
95 L;Bdi * 640—City of Portsmouth* 

. V. Weiss, 133 SJBL 781, 146 Va. 94. 
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CONSTITUTIONAL LAW §§ 103-104 


§ 103. Rec^ of Decision by Popular Vote 

As appears supra § 68 c, a state constitutional 
provision, permitting recall by popular vote of a de¬ 


cision of tbe state court declaring a. state statute to 
be in violation of the federal Constitution, is invalid 
as infringing on the mandate of the. federal Con¬ 
stitution. 


IV. DISTRIBimON OP GOVEENMENTAL POWERS AlID PUHOTIONS 
A. SEPARATION' OP POWERS 


§ 104. In Theory 

I • 

The separation of governmental powers Into legisla¬ 
tive, executive, and judicial Is provided for by consti¬ 
tutional provision, and It Is an established and funda¬ 
mental principle that one department cannot Interfere 
With, or encroach on, either of the other departments, 
except in cases expressly provided for. 

The separation of governmental powers into legis¬ 
lative, executive, and judicial is provided for in 
practically all the American state constitutions, and 
such provisions, in theoty, effect an absolute separa¬ 


tion, of these departments.^ Indeed, constitutional 
government in the United States is distinguished 
by Ae care that has been exercised in committing 
the legislative, executive, and judicial functions to 
separate departments, and in forbidding any en¬ 
croachment by one department on another in ex¬ 
ercise of the authority so delegated.^ The primary 
purpose of such provisions is to preveht the com¬ 
bination in the hands of a single person or group of 
the basic or fundamental powers of government, ^*5 
that is, to protect the governed from arbitrary op- 


a Fla.—^Nfelson v. lilndsey, 10 So.2d 
:131, 161 Fla. 696. 

Iiid.—State .ex reL. Black v. Burch, 80 
N.E.2d 294, 560, 226 Ind. 446, re- 
hearingr denied 81 N.E.2d 850, 

. 226 Ind. 445. 

Mont—State v. Johnson, 243 P. 1073, 
75 Mont 240. 

Neb.—^Ramsey v. Gasre County, 43 N. 

W.2d 693, 163 Neb. 24. 

N.I>.—State V. Kromarek, 62 N.W. 
2d 713, 78 .N.D. 769, certiorari de¬ 
nied Kromaxek v. State of North 
Dakota, 72 S.Ct 1064, 843 U.S. 968, 
96 KBd. 1364. 

’ Strict enforcement 

The constitutional mandate that 
legislative, judicial, and executive 
powers shall forever remain sepa¬ 
rate and distinct should be strictly 
enforced. 

Ga.—^McCutcheon v. Smith, 36 S.B.2d 
. 144, 199 Ga. 686. 

Distinct department net created 
Statute creating the department of 
conservation, does not violate con¬ 
stitutional provision reguiring that 
the powers of the state government 
shall be divided into the legislative, 
the executive, and thO ludicial depart¬ 
ments. 

La.—State v. Guidry, 76 So. 848, :142 
- La. 422. ’ 

4. IlL-^Agran v. Checker Taxi Co., 
106 N.R2d 718, 412 IlL 146-^People 
ex reL Bemat v. Bicek, 91 N.E.2d 
688 , 406 IlL 610. 

Ind.—State ex reL Black v. Bixrch, 
80 N.B.2d 294, 660, . 226 Ind. 445, 
rehearing denied 81 JNr.B.2d 860, 226 
Ind. 446. 

ISUch.-Dearborn Tp. v. Deil, 65 N.W. 

2d 201, 884 Mich. 678. 

Tex.— Corpus .Juris: cited in Langever 
V. Mmer, 76. S.W.2d 1925, 1086, . 124 
Tex. 8(L-96 A.LJEL 886. I 


Vt—State V. Auclatr, 4 A2d 107, 110 
Vt 147. 

12 C.J. p 802 notes 9^7, p ,808 notes 
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Tital principle 

(1) Constitutional separation of 
three departments of government is 
vital principle in form and structure 
of government and may not be re¬ 
garded as mere convenient and varia¬ 
ble assignment of duty. 

N.H.—^In re Opinion of the Justices, 
166 A 640, 86 N.H. 697. 

' (2) Keeping the • three great 
branches of the government separate 
and distinct from each other, as re¬ 
quired by the constitution, is essen¬ 
tial to the maintenance of a repub¬ 
lican form of government. 

Mich.—Dearborn Tp. v. Dail, 66 N.W. 
2d 201, 834 Mich. 678. 

Doctrine defined 

Broadly stated, doctrine of separa¬ 
tion of powers Is that fxinction inhej> 
ently legislative may not be delegat¬ 
ed to the executive or Judiciary, and 
that, similarly, functions executive or 
Judicial in nature may not be delegat¬ 
ed to one of the other branches of 
goyemment.' 

DeL—;Brennan v. Blcu^ 104 A 2d 777; 

Construing sphere of department 
(1) Primarily the government de¬ 
partments, in exercise of their duties, 
must Judge constitution for them¬ 
selves. 

Tex.—Denison v. State, Civ.App., 61 
S.W.2d 1017, error refused Deni¬ 
son V. State ex reL Allred, 61 S.W. 
2d 1022, 122 Tex. ,469. 

<2) The l^^slative departn^ent of 
state government determines what 
the law shall be, the executive de¬ 
partment executes or.a^lnisters the 
law, and the Judicial dej>a!rtment con¬ 
strues and. applies the Jaw, and nei¬ 
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ther department can arrogate to It¬ 
self any control over an 9 ther depart¬ 
ment in matters which have been 
solely confined by constitution, to 
such other department. 

IlL—^Fergus v. Marks, 162 N.B. 667, 
821 Ill. 'B10» 46 AlLiB. 960. 

Wis.—state ex reL Broughton v. Zim- 
, merman, 62 N.W.2d 908, 261 Wls. 
391 

**Fimotlon?. and **powar*» 

Under the constitution providing 
that no person charged with official 
duties imder- one of the three sepa¬ 
rate departments of government shall 
exercise any of the "functions’* of 
emother, the Words “functions’* and 
“power** are Interchangeable, but if 
there is any distinction, the term 
“functions** Would denote a larger 
field of activities than the word “pow¬ 
er.*’ 

Ind.—State ex reL Black v. Burch; 80 
N;E.2d 294,. 660, 226 Ind. 446, re¬ 
hearing denied 81 NJB}.2d 860, 226 
Ind. 446. 

4.5 CaL—Parker v. Biley, 118 P.2d 
873, 18 Cal.2d 83, 134 AL.R. 1406. 
Preventing autooratio power 
The co^tltutional distribution of 
powers into tliree departments was 
not designed to promote, haste or ef¬ 
ficiency but was to head oft autocra¬ 
tic power and to insure more careful 
deliberation in the promulgation of 
governmental policy. 

Fl€L—^Petition of Florida Bar, 61 So. 
2d 646, \ 

The t]^oxy of separation, of the 
powers of. government is that the 
whole power of one of the depart¬ 
ments* should not'be exercised by the 
same hands which possess the whole 
power of either, .of-the other depart¬ 
ments. . ' . 

OkL—^Bailey .V. State Board of Public 
Affairs, 163 P.2d 286, 194 OkL ,496. 
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pressivc a,cts oibi the part of those in political au- 
thority^i®’ 

Since all the departments of government derive 
their authority from the same source, they in equal 
degree represent the sovereignty, and each within 
its oivn sphere is supreme and independent,^ and 
the several departments are not merely equal,, but 


are also exclusive.® Each of the departments of 
government must perform the duties assigned to 
it,7 and may not delegate such duties to another de- 
-partment,7.6 and it is an established and funda¬ 
mental principle of constitutional law that one de¬ 
partment cannot interfere with, or encroach on, 
either of the other departments,® in the absence of 


4.10 N.Il.—State v. Kromarek, 52 N. 
W.2d 713, 78 N.D. 769, certiorari de¬ 
nied Kromarek v. State of North 
Dakota, 72 S.Ct 1064, 343 XJ.S. 968, 
96 L.Sd. 1364. 

5 . XJ.S.—O’Donoghue v. XT. S., ,Ct.Cl., 
53 act 740, 289 U.a 616, 77 L..Bd. 
1856. 

Ala,—^Montgomery v. State. 163 So. 
365, 231 Ala. 1, 101 A.L..R. 1394, an¬ 
swers conformed to 163 So. 371, 26 
Ala.App. 334, certiorari denied 163 
So. 377. 281 Ala. 41, followed In 163 
So. 377, 231 Ala. 41—State ex ret 
French v. Stone, 139 So. 328, 224 
Ala. 234. 

Del.—^DuPont v. DuPont, 35 A.2d 724, 
32 DeLCh. 413. 

ni.—^People V. Peoples Cas Light & 
Coke Co.. 11 N.B.2d 929, 367 Ill. 
435—^People v. Commonwealth Edi¬ 
son Co., 11 N.E.2d 408, 367 Ill. 260 
*—-MacGregor v. Miller, 164 N.B. 
707, 324 Ill. 113—^Fergus v. Marks. 
152 N.B. 667, 821 Ill. 510, 46 A-D.R. 
960. 

Ind.—State ex rel. Black v. Burch, 
80 N.E.2d 294, 660, 226 Ind. 445, re¬ 
hearing denied 81 N.E.2d 850, 226 
Ind. 446—State ex rel. Eiostas v. 
Johnson, 69 N.E.2d 592, 224 Ind. 
640, 168 A.Ii.B. 1118—Petition for 
Appointment of Magistrates for 
City of Beech Grove, 24 N.B. 2d 778, 

. 216 Ind., 417. 

Iowa.—State v. Manning, 269 N.W. 
213, 220 Iowa 526. 

K!an.—State ex rel. Fatzer v. Ancient 
Order of United Workmen of Kan¬ 
sas, 283 P.2d 461, 178 Kan. 69. 

Ky.—Lovelace v. Commonwealth, 147 
s!w.2d 1029, 286 Ky. 326—Burton 
V. Mayer, 118 S.W.2d 647, 274 Ky, 
263. 

La.—State v. L^, 132 So. 219, 171 
La, 744. 

Me.—Kelley v. Brunswick School 
Dist, 187 A. 703, 184 Me. 414. 

Mich,—^In re Manufacturer's Freight 
Forwarding Co... 292 N.W. 678, 294 
57. 

N.T.—Mitrus v. Nichols. 18 N,T.S.2d 
990, 171 Misc. 869. 

Ohio.—Provident Sav. Bank & Trust 
Co. V. Tax Comnxission, 2 Ohio 
Supp. 268. 

OkL—Jones v. Freeman, 146 P.2d 664, 
193 Okl. 564, appeal dismissed 64 
S.Ct. 1288, 322 U.S. 717, 88 L.Bd. 
1668. 

Or.<:-Oorpii8 Juris cited in Putnam v. 
Norblad, 298 P. 941, 942, 136 Or. 214. 

ZtL—^Morrison v. Lamai^ 66 A.2d 
217, 76 R.L 176. 


Va.—Allen v. Byrd, 144 S.B. 469, 
151 Va. 21. 

Wls.—State ex rel. Broughton v. 
Zimmerman. 52 N.W.2d 908, 261 
Wis. 898—State v. Cannon, 240 N. 
W. 441, 206 Wis. 374. 

12 C.J. p 804 note 27. 

The phrase ‘‘government of laws” 
within constitutional provision that 
powers of government shall be divid¬ 
ed into three distinct departments, 
so that people should have a govern¬ 
ment of laws, means a government 
in which laws authorized to be made 
by legislative branch are equally 
binding upon all officers of executive 
and judicial branches as completely 
as they are on all other citizens. 

Mo.—State ex rel. Rothrum v. Darby, 
137 S.W.2d 582, 845 Mo. 1002. 

6. U.S.—City of Wheeling v. John 
F. Casey Co., aC.A.W.Va., 86 F.2d 
922. { 
Ala.—^Montgomery v. State, 168 So. 
866. 231 Ala. 1, 101 A.L.R. 1894, an¬ 
swers conformed to 163 So. 871, 
26 Ala.App. 834, certiorari denied 
168 So, 877, 231 Ala. 41. 

Fla.—Merrell v, City of St. Peters¬ 
burg. 109 So. 316, 91 Fla. 858. 

Md.—^Brawner v. Curran, 119 A. 250, 
141 Md. 586.. 

[N.D,—State ex rel. Mason y. Baker, 
288 N.W. 202, 69 N.D. 488. 

Ohio.—State ex rel. Finley v. Pfeiffer, 
126 N.B.2d 67. 163 Ohio St. 149. 

Or.—Corpus Juris cited la. Putnam v. 
Norblad, 293 P. 941, 942, 136 Or. 
214. 

12 C.J. p 804 note 28. 

Primary actioa >y oae depaximeat 
Where constitution requires that 
one department of state government 
shall act before anoUier ccm take 
hold of, or give relief in, the same 
matter, constitution is mandatory 
and its requirement must be ob¬ 
served. 

Idaho.—State ex reL Hansen v. Par¬ 
sons, 69 P.2d 788, 67 Idaho 776. 

7- IlL—Agran v. Checker Taxi Co., 
106 ,N.E.2d 718, 412 IlL 146—Peo¬ 
ple ex reL Bemat v. Bicefc, 91 N.B. 
2d 588, 406 lU. 610—People ex reL 
Schreiner v, Courtney, 43 N.B.2d 
982, 880 IlL 171—^Borreson v. De¬ 
partment of Public Welfare, 14 N. 
H2d 485, 368 IlL 425. 

A State oaa act only by its legisla¬ 
tive;, ^ecutiver or judicial authori¬ 
ties. 

Va.—^Nkim y. Naim, 87 S.B.2d 749. 

7A Mich.—In re Slattery, 17 N.W.2d 
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251, 310 Mich. 458, certiorari de¬ 
nied 66 act. 1663, 326 U.S. 876, 89 
L.Bd. 1993. 

a U.S.—^Humphrey's Bx’r v. U. S., 
Ct.Cl., 55 act. 869, 295 U.S. 602, 
79 LBd. 1611—Springer v. Govern¬ 
ment of Philippine Islands, Phil 
Islands, 48 aCt 480, 277 U.S. 189, 
72 L.Bd. $46—Commonwealth of 
Massachusetts v. Mellon, App.D.C., 
43 act 697, 262 U.S. 447, 67 LBd. 
1078. 

O'Malley v. U. S., aaA.Mo., 128 
F.2d 676, appeal dismissed Pender- 
gast V. U. a. 62 act 116, 314 U. 
S. 674, 86 LBd. 465 and O'Malley 
V. U. a, 62 act 116, 314 U.S. 674, 

86 LBd. 465, reversed on other 
grounds 63 aCt 268, 317 U.S. 412, 

87 LBd. 368. 

U. S. V. Evans, D.C.Or., 69 F.Supp. 
676—^Louisville Provision Co. v. 
Glenn, D.C.Ky., 18 F.Supp. 423, dis¬ 
missed, C.C.A., 90 F.2d 1012. 

Conn.—State v. Stoddard, 13 A.2d 
586, 126 Conn. 623. 

DeL—^Trustees of New Castle Com¬ 
mon V. Gordy, 93 A.2d 509, 40 A.L 
R.2d 544. 

Fla.—^Florida Nat Bank of Jackson¬ 
ville V. Simpson, 69 So.2d 761, 33 

A. L.R.2d 681—^White v. Johnson, 
59 So.2d 532. 

Hawaii.—^In re Cummins, 20 Hawaii 
518. 

Idaho.—Miller v. Meredith, 83 P.2d 
206, 69 Idaho 386—^Diefendorf v. 
Gallet 10 P.2d 307, 61 Idaho 619. 
m.—^People ex rel. Elliott v. Covelli, 
112 N.B.2d 156, 416 Ill. 79—Agran 
v. Checker Taxi Co., 105 N.B.2d 718, 
412 IlL 146—^People ex reL Bemat 
v. Bicek, 91 N.B.2d 688, 405 IlL 610 
—^Borreson v. Department of Public 
Welfare, 14 N.B.2d 486, 368 Ill. 
425—^Parks v. Llbbey-Owens-Ford 
Glass Co., 195 N.B. 616, 360 IlL 130 
—Fenske Bros. v. Upholsterers' In¬ 
ternational' U^fon of North, Amer¬ 
ica, Local No. 18, 193 N.B. 112, 868 
IlL 239, 97 A.L.R. 1818, certiorari 
denied 55 S.Ct 646, 296 U.S.' 734, 
79 LBd. 1682. 

People V. BoU, 261 IlLApp. 261. 
Ind.—Woods V. State, 119 N.E.2d 658 
—State ex reL . State Department 
. of Public Welfare v. Circuit Court 
of Jay County, 46 N.B.2d 496, 221 
Ind. 204—State y. Shumaker, 164 N. 

B. 408, 200 Ind: 716, 63 A.L.R 218. 
Mich.—Dearborh Tp. v. Dail, 65 N.W. 

2d 201, 334 Mich. 673^In re Slat¬ 
tery, 17 N.W.2d 251, 310 Mich. 458, 
certiorari denied 65 .S.Ct. 1663 ,. 826 
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an express provision therefor,^ notwithstanding the 
constitution does not expressly so require.^® If 
any department of government acts beyond the 
bounds of its authority, such action is without juris¬ 


diction, unconstitutional and void.^®*5 On the* other 
hand, whether legislative, executive, and judicial 
powers of. a state shall be kept altogether distinct 
and separate, or whether persons belonging to one 


TJ.S. 876, 89 IiJE3d. 1993—Civil Serv¬ 
ice Commission of Michigran v. Au¬ 
ditor General, 5 N.W.2d 586, 302 
678—Wood V. State Admin¬ 
istrative Board, 238 N.W. 16, 255 
Mich. 220. 

Minn.—State ex rel. Decker v. Mon- 
‘ tague, 262 N.W. 684. 195 Minn. 278 
—State ex reL Board of Bducation 
of City of Minneapolis v. Brickson, 
251 N.W. 519, 190 Minn. 216. 

Mo.—^In re Pate, App., 107 S.W.2d 
157. 

Mont,—^Montana State Board of Ex¬ 
aminers in Photography v. Keller, 
186 P.2d 508, 120 Mont. 864—State 
ex rel. DuFresne v. Leslie, 60 P.2d 
959, 100 Mont. 449, 101 A.L.R. 1329 
—State V. Yegen, 255 P. 744, 79 
Mont. 184. 

Neb.—State ex reL Randall v. Hall, 
249 N.W. 766, 126 Neb. 286. 

N.J.—Stack V. Borelli, 66 A.2d 904,! 
3 NJ.Super. 546. 

Allan V. Durand, 67 A.2d 668, 187 i 
N.J.Law 30. 

In re Megill, 169 A. 601, 114 N.J. 
Ea. 604. 

Byrnes v. Boulevard . Com-rs of 
Hudson County, 197 A. 667, 16 N. 
J.Hisc. 141 * affirmed 3 A2d 456, 
121 N.J.Law 497. 

N.T.—Jdhnsou v. Smith, 69 N.T.S. 
2d 68, 272 APP.Div. 6, reversed on 
other grounds 77 N.E.2d 886, 297 
N.Y. 165, 8 AL.H.2d 888, motion de¬ 
nied 79 N.B.2d 276, 297. N.Y, 880, 
certiorari denied 69 S.Ct. 47, 885 

U. S. 824, 98 L.Ed. 378—^Prescott v. 
Perris, 296 N.Y.S. 818, 251 App.D|v. 
113. 

Donnelly v. Roosevelt, 269 N.Y.S. 
856, 144 Misc. 525—In re Rice, 226 
N.Y.S. 585, 181 Misc. 220, reversed 
oh other grounds In re Richard¬ 
son, 160 N.B. 665, 247 N.Y. 401. 

Shielcrawt v. Moffett, 49 N.Y.S. 
2d 64, affirmed 61 N.Y.S.2d 188, 268 
App.Div. 862, reversed on other 
grounds 61 N.B.2d 436, 294 N.Y. 180, 
169 AL,R. 971, motion denied 62 N. 
B.2d 892, 294 N.Y. 840. 

N.D.—State ' ex' reL Mason v. Baker, 
288 N.W. 20*2, 69 N.D. 488. 

Ohio.—State ex rel. Pinley v. Pfeiffer, 
126 N.E.2d 67, 168 Ohio St 149. 
Provident SaV. Bank & Trust Co. 

V. Tax 'Commission, 2 Ohio Supp. 
268. 

Okl.—Jones v. Preenaau, 148 P.2d 664, 
193 OkL 664, appeal dismissed 64 
S.Ct 1288, 822 U.S. 717, ’88 L.Ed. 
1568—In re Initiative Petition No. 

for Repeal of Charter of City 
of Cushing, 28 P. 2 d 677, 166 6 l?;l. 
8 —Protest of Downing, 28 P.2d.l78, 
164 Okl. 181 . 

I*a.—Bailey v. Waters, 162 A. 819, 
808 Pa. 809. 


Spangler v. Piss, 49 Pa.Dlst & 
Co. 366, 64 Dauph.Co. 288—^In re In¬ 
vestigation by June, 1938, Dauphin 
County Grand Jury, Quar.Sess., 46 
Bauph.Co. 54. 

R.I.—^Morrison v. Lamarre, 66 A.2d 
217, 76 R.I. 176. 

Tex.— Corpus Juris cited in Langever 

V. Miller, 76 S.W.2d 1025, 1036, 124 
Tex. 80. 

Denison v. State, Civ.App., 61 S. 

W. 2d 1017, error refused Denison 

V. State ex rel. Allred, 61 S.W.2d 
1022, 122 Tex. 469. 

Wis.—State ex rel. Broughton v. Zim¬ 
merman, 52 N.W.2d 903, 261 Wis. 
398—Goodland v. Zimmerman, 10 N. 

W. 2d 180, 248 Wis. 459. 

12 C.J. p 803 note 10—62 CJ. p 804 
note 86. 

Sompulous observanoe 
Constitutional prohibition against 
one department's exercising anoth¬ 
er's powers should be scrupulously 
observed. 

Maas.—^In re Opinion of the Justices, 
19 N.E.2d 807, 302 Mass. 605-r 
City of Boston v. Curley, 177 N.B. 
657, 276 Mass. 549. 

Courts are solicitous to maintain 
a sharp division between these de¬ 
partments. 

Masa—Attorney General v. Brissen- 
den, 171 N.B. 82, 271 Mass. 172. 

Coustitutioual provision held violated 
IlL—^People ex reL Schoon v. Carpen- 
tier, 118 N.B,2d 316, 2 IlL2d 468— 
People V. Brown, 95 N.E.2d 888, 
407 IlL 665. 

ConstitutLonal provision held not vio¬ 
lated 

Ark.—^Hickenbottom v. McCain, 181 
S.W.2d 226, 207 Ark. 486, certiorari 
denied 65 S-Ct. 189, 828 U.S. 777, 89 
L.Ed. 621, rehearing denied 65 S. 
Ct. 267, 828 U.S. 817, 89 L.Ed. 649. 
Pla.—Sylvester v. Tindall, 18 So. 2d 
892, 164 Pla. 668. 

Ga—Gematt v. Huiet, 16 S.E.2d 687, 
192 Ga. 729—Stewart v. Peerless 
Furniture Co., 28 S.E.2d 396, 70 Ga. 
App. 236. 

Ill.—^Antle V. Tuchbreiter, 111 N.B.2d 
836, 414 IlL 671—People v. Chicagb 
Transit Authority, 64 N.B.2d 4, 892 
IlL 77. 

La.—City of New Orleans v. Borey, 
App., 62 So.2d 728. 

Mo.—Kirby v. Nolte, 178 S.W.2d 891, 
851 Mo.. 625—State ex inf. McKit- 
trick ex reL Ham v. Elirby, 163 S. 
W.2d 990, 849 Mo. 988. 

Neb.—State ex reL Quinn v. Marsh, 
8 N.W.2d 892, .141 Neb. 48f 
N.J.^—Fraser v., Teaneck. Tp.V 68' A2d 
610, 137 N.J.Law 119, affirmed .64 
A2d 845, 1 N:j. 503. . 
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N.M.—Middle Rfo Grande Water 0s- 
ers Ass'n v. Middle Rio Grande 
Conservancy Dlst, 258 P.2d 391, 67 
N.M. 287. 

Ohio.—State ex reL City Loan & Sav. 
Co. V. Taggart, 17 N.E.2d 768, 134 
Ohio St. 374. 

OkL—Spiers v. Magnolia Petroleum 
Co., 244 P.2d 852, 206 Okl. 610— 
Spiers V. Magnolia Petroleum Co., 
244 P.2d 848, 206 Okl. 603, followed 
in 244 P.2d 850, 206 OkL 609— 
Smith V. Board of County Com'rs 
of Oklahoma County, 208 P.2d 177, 

. 201 Okl. 652. 

Organisation of school district 
Inhabitants of a territory In organ¬ 
ising a school district do not exer^ 
else either "legislative," "executive" 
or "judicial power" within meaning 
of constitutional article dividing pow¬ 
ers of government into legislative, ex¬ 
ecutive and judicial departments. 
HL-T-Husser v. Fouth. 63 N.B.2d 940, 
886 HI 188. 

9. Fla.—^Florida Motor Lines v. Rail¬ 
road Com'rs, 129 So. 876, 100 Pla. 
638. 

Corporation ooamisBion 
Act prohibiting waste in produc¬ 
tion of crude oil, and vesting legis¬ 
lative, executive, and judicial pow¬ 
ers in corporation commission, was 
held not to violate constitutional 
provision rating to distribution of 
governmental powers as such com¬ 
mission is expressly excepted from 
the provision as to the separation of 
the powers of government. 

Okl.—^Russell Petroleum Co. v. Walk¬ 
er, 16 P.2d 125, 160. Oki. 156—Rus¬ 
sell V. Walker. 15 P.2d 114, 160 
OkL 146. 

Definite powers conferred 

(1) The general principle is. In no 
respect impaired where definite pow¬ 
ers are doi^erred by the constitution. 
N.Y.—People V. Tremaine, 236'N.Y.S. 
666, 226 App.Dlv. 881, reversed ©n 
other grounds 168 N.E. 817, 262 
N.Y. 27. 

C2) Provisions for ,the exercise by 
the legislative departraent of the ju¬ 
dicial function in cases of contempt 
and impeachment, conferred by the 
constitution, are exempt from, the 
provision requiring the separation of 
powers. 

IlL-^P€loi)le V. Bruner, 176 N.E. 400. 
848 IlL 146. 

10, Pa.—Wilson v. School Di^ of 

Philadelphia, 195 A, 90, 828 Peu 
226. . 

lOJi Qa.—^Thompson v. Tstlinadge, 41 
aE.2d 888, 201 867, 
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department may exert powers which; strictly speafe- 
pertain to another department of'government, 
is for the determination of the state, and its deter- 
fnination one way or the other cannot he an element 
in the inquiry whether due process of law has been 
•respected by the state or its fepresenfeLtives-^^-^® 
In other words, the Fourteenth Amendment of the 
federal Constitution leaves the states . free. to dis¬ 
tribute the powers' of government as they will be-, 
tween the various branches thereofii®-'^^ 


§ 105. In Practice * 

- Although the rule concefrning the absolute separation 
of powers of government has been held to prevail With¬ 
out qualification, In practice the departments of govern- 
jtiSbt are not required to be kept entirely distinct with¬ 
out any connection with, or dependence on, each other, 
and each .of the three departments- normally exercises 
powers which are hot strictly within Its province. 

10.10 MiclL-^In re SouUiard; 238 N. 

► W. 467, 238 Mich. 75,:certiorari- de¬ 
nied Southard V. Ja.ckson, 62. S.Ct. 

_ 314 U.S. .659, 86 L.Bd. 528. 

iai5 TJ.S.—^Inteniatlonal Brot^ of 
' Teamsters^ 'Chaulfeurs, Warehouse¬ 
men & Helpers Union,* IjOC^ 303 v. 

Hanke, Wash.,^ 70 S.Ct 773, 339 U. 

* a 470, 94 L.e1i 995, rehearing, de- 
‘ hied 70* S.Ct *1018, 839 'd'.SJ 99f,. 94 
Ii.Bd. 1391—Automobile Drivers & 

Demonstrators Local Union No. *882 
Cline, Wash., 70 S.Ct. 773. 339 
*UiS. 470r 94 li.Bd. 996, rehearing 
denied 70 S,Ct. 1018, 339 U.S. 991, 

94 LuBd. 1391. . 

10.50 •Mich.-^DearboJm Tp. v. Dail, 

-65 N,W.2d *201, 334 Mich, 673. 

11 , N.Y.=*i-Peopie y. Tremaine, 235 
N.Y.S. 665, 226 App.Div 831, revers- 

- ed ou other grounds' 168 N.B..8i7, 

,262 N.T. 21, 

Vt^Vlilage of,Waterbury' v. - Melen- 
. dy,^199A. 236,. . 

is. Mont—Corphs * juris quoted ta 
State V. Johnsoxi, 243 P. 1073,t 76 
Mont 240. ' . c .. 

12 C.5J. p 808 note IL 

13. Mo.—Clark V. Austin, 101. kw. 

; 2d 977, 340 Mo. 467, 

12 C.J. P 80S note 18. ’ 

|ro deibhte designatloa panunouat 

anthoidty 

There has been no complete , aud 
definite-designation by a par^ount 
authoilty ^ of all 'the* particuto pow¬ 
ers that appertain to bach “ of the' 

Several departments. 

JTa.—^tate V. Duval County, .79 So. 

692, 76 Bla. 180. - 

14. - MOi—Caark, v. Axuatln, 101 - S.Wi 
2 d 977,'840 Mo. 467. 

N.T.—^People v. Tremaine, 236 N.T. 

** S. 665. '226 . Appd>lv> .331,-reversed 
; en ;oth6T; groundsilOO .NJBl: 817, • 252 
N.T. 27. • 

OkL—Corpus Juris Seonadxim cited iu 
t rsailey v: ^tate Board of Public 
fairs, 153 296, 2^9, 19A 6l^ 495 


' Although the'theory of Airiencan constitutional 
government, concemihg the absolute separation 
of the powers of government has been declared to be 
the'pfevailiiig hile, without qualification,it has 
never been entirely true in practice,^^ and is no 
longer an accejptcd ’ canon among political sden- 
tists.i2 The courts recognize that the separation 
. of the powers is far from completej^s.and that the 
line of ’ demarkatioh between them is often indefi¬ 
nite.'^^ Moreover, it has been held not the purpose 
of the constitution to i^e a total sepa:ration of 
these three powers,but that the division of pow¬ 
ers is abstract and general, and intended for prac- 
-tical purposes,^®.; and a' constitution^ pro'insion pro¬ 
hibiting* the ^ exercise by one department of an¬ 
other's powers idbes not include all -govermnental 
functions or powers.^^ Hence^ in practice the de¬ 
ed into three separate departments, 
legislative, executive, and^ Judicial, 
each confined to a separate magistra¬ 
cy,. means that the g^eral functions 
of government fail Into the three de¬ 
partments mentioned. 

Mo.-^tate' ex inf. McHlttiick ex^reL 
Harn v. BUrby, 163 S.'W.2d 996, 349 
‘ Mol 988. 

Powers ‘wlihiu rule 

(1) Governmental powers, divided 
into legislative, ex^ecutlve, and judi¬ 
cial departments, ' the exercise . of 
which is forbidden except by a par¬ 
ticular department, are those so de¬ 
fined- by constitution or inherent or 
recognized by immemorial usage In¬ 
volving the exercise of an independ¬ 
ent judgment, object only to state 
and federal constitutional limitations, 
and all official duties and authority 
prescribed or contemplated by la^ 
are not necessartly governmental 
powers witlxlfi'..the meaning of the 
constitutional provisions separating 
the powers of government into de¬ 
partments. 

Fla.—State v. DuvAl County, 79 So. 
692, 76 Fla- 180. 

(2) “Powers of -government” which 
constitution, separates Into three de¬ 
partments may not include all gov- 
emmenl^ , functions and are to be 
determined by. consideration of lan¬ 
guage wd intent of constitution, to¬ 
gether w'ith. history, nature of pow¬ 
ers, limitations and. piuposes of gov¬ 
ernment, ,and . whether particular 
fxinction Is “power of government” 
within, constitutional ,dlvision of 
powers depends oh Its ess^tial na¬ 
ture and' effect, rather then name 
klveh or officer performing it; and 
the. legislatui^e , may authorize per- 
fonnance of government function, 
not,' one of “powers . of goyerainent” 
assigned to single department, by 
anyone properly belonging to any of 
three deparUhehts, if consist.^ 
organic law. 


-^tate Bar bf Oklahoma, y. Mc¬ 
Ghee. 298 P. 680. 148 Okl. 219. 
W.Va.—State v. Huber, 40 S.E.2d 11, 
129 WVa. 198, 168 A.D.R. 808. 

12 G.J. p 803 note 14. 

BlendlDLg of powers 

The distinctions between the three 
powers of government cannot be car¬ 
ried out with mathematical precision 
and there may be, a certain degree 
of blending of such powers. 

OkL—^Bailey v. State Board-of Pub¬ 
lic AfCaira, 163 P.2d 236, 194 Okl. 
496. 

15. Mo.—Clark v. Austin, 101 S.W. 

2d 977, 840 Mo. 467. 

Vt.—^Trybulski v. Bellows Palls Hy- 
dro-Blec. Corp., 20 A.2d 117, 112 
Vtl 1—^tate V. Auclair, 4 A.2d 107, 
110 Vt 147. • 

No absolute flxatiou 

.(1) The constitution. contemplates 
hb' absolute fixation'and rigidity of 
powers between the three . depeurt- 
ments of government 
N.H.—Ferretti v. Jadcson, 188 A.’ 474, 
88 N.H. 296. 

(2). The constitutional provteion 
that the. legislative, executive ju- 
diciaiy departments shall be separate 
and distinct does not require a rigid 
an^ytlcal classification in which 
4yery conceivable activity of -govern¬ 
ment is assigned once for aU exclu¬ 
sively,. to ..one of the- ttoee ‘ depart¬ 
ments., , 

yt—;Tiybulski v.. Bellows Falls Hy- 
dronBlec. Corp;, 20 A.2d 117, 112 

ia Fla.—State v, Duval Coimty, 79 
/.SOJ692, 76Fla. 180; ' 

N.T^People v. Tremaine, 28d‘N.T.S. 
."-655/ 226 App’.Dlv. '331,--reversed on 
other grounds 168 N.B. 817, '252 N. 

^(euerf4 -foncido&s of ifoverluueht 
"\The constitutional prbyision require 
ing the powers .Of govemxneut set 
forth In the codetitutibn t6 he divid- 
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partments are not required to be kept entirely dis- t6 another departmetit,^^'® ‘ So enCroadimcjnt of a 
tinct without any connection w;ith, or dependence on, prohibited nature Js not necessarily shown by the 
each other,and each of the three departments nature of the power exercised or the duty per- 
normally cpcerdses powers which are. not/strictly formed.^?*^® 
within its province,or which could also be given 

Fla.— Florida Motor Irines v. Railroad | Mich.—People v. Piaaecki, 52 N.W.Sd I SetermlnatioiL of state 


Com*rs, 120 So. 876, 100 Fla. 638. 

Powers ‘‘properly helonffin^” 

(1) Word . “properly” in constitu¬ 
tional provision prohibiting person 
charged with exercise of powers 
properly, belonging to legislative, 
executive, or judicial department of 
government, from exercising any 
power properly.. belonging to either 
of the other departments, meant 
solely or exclusively. 

^o.—Clark,v.' Austin, 101 S.W.2d 977, 
340 Mo. 467. 

(2) When members of the consti¬ 
tutional convention spoke of powers 
properly belonging to each depart¬ 
ment, they meant those, powers, 
which were so Inherently legislative, 
executive, or, judicial in character 
that they must be exercised. ex^u- 
sively by their respacttve depart¬ 
ments. 

Utah—^Taylor, v. Lee, 226 R.2d 631, 
li9 trtaK soi . ' 

(3) Constitutional provision that 

no member of any department of 
government shall .exercise powers 
properly belonging to ei^er of other 
departments < was held .pot to confine, 
legislature to legislativepowers, 
governor to executive powers, or 
courts to judicial powers,. but mere¬ 
ly forbids ^ e^h depar^ent to en¬ 
croach pn powers properly belonging 
to another. ■ , 

N.J.—In re Hunt, 19 i'a 487n5 N. 
J.Misc. SSL 

OkL—Phelps V. Childers, 89 P.2d 782,*; 

184 OkL 421. J ' 

Administrative fanotionB 
The constitutional provision that 
officers of one department shall not 
exercise powers pertaining to others 
departments except as expressly pro¬ 
vided for by the constitution does 
not forjbid legislative,, executive, or 
judicial officers' to pei^onn adminls-. 
trative functions Imposed by statute.^ 
Fla.—State v. Duval County," 79 So. 
692, 76 Fla. 180. ~ 

jProoednre forgeonriug infoxwtio^ 
Intelligent legislation on ^e com-| 
plicated problems of modem society 
is impossible ,ln the absence of ac-^ 
curate, information on the pjart of 
the legislators and .aiiy procedure 
for securing such Information is 
proper so 'far as. concerns . the' “sep-| 
aration of powers” provision df the 
constitution; 

C^—Parker V. Riley, llS.P^d 878, 18 
CaL2d 88, 134 AI 1 .R. 1405. 

1& HL—Gillespie v. 3^nrett, 15 N. 
B.2d 618, 868 HL 612—People ex 
reL Witte v. Franklin, 186 187, 

862 nL 628. ? 


. 626, 333. Mich 122—Local 3 - 21 , 

State, Coxmty and Municipal w;ork- 
ers of America, C.LO., v. City of 
• Dearborn, 19 N.W.2d 140, 811 Mich 
674—In re Southard, 298 N.W. 457, 
298 Mich. 76. 

Mo.^-Glark v. Austin, 101 S.W.2d 977, 
840 Mo. 467. 

Or.—Corpus Jhxls died iu^ Putnam v. 
Horblad, 293 P. 941, 942, 136 Or. 
2r4.' ' ' ' - 

Vt.—state Highway Board v. Gates, 
1 A2d 825, no Vt. 67. 

12 C.J. p 804 note 29. 

Acts in conjuudlon 
The principles relating to the sep¬ 
aration of governmental depajrtmeirts, 
do not provide that the adminlstra-« 
tive or executive departments may' 
not act in conjunction, with the leg¬ 
islative department where it is so' 
expressly stated in the constitution! 
or charter of a political unit.. 

Mich—^Locai 32;L, ^tate. County and^ 
Municipal Workers . of America, . 
C.LO.,-v. city of Dearborn, 19 N.W.* 
“ 2d 140, 811 Mich 674. 

Rxtdit of assistanoe 
Extent and character of assistance 
by one branch of government .Jo . an-' 
other must be fixed according to' 
common sense and inherent necessi-' 
ties of governmental co-ordination. ; 
U.S;—sJ. W.i Hampton; Jr. & Cb.‘ v.. 
TJ. S., CtCtist^App., 48 S.Ct. .848, 
276 U.S. 394, 72 L.Ed. 624. 

La—State ex rel. Porterie v. Gros- 
‘ jean, 161 So. $71; 182 La 298. < 

• " • I 

iBoldeutal governmental duties 
The “separation of powers” doc¬ 
trine does not mquire that the court 
classify incident^ goyemmentai du-; 
ties and limit such isu^tivity to the 
particular bian^' of' the govemmeiit 
selected. ‘ * 

CaL—Parker v. Riley, 113 P.2d 873, 
18 CaL2d 88 , 134 AL.R. 1405. , * 

Xnteraoting influences 
Legislation and adjudication are in¬ 
teracting Influences in development of 
law, and a steady legislo>tive trenj^ 
presumably manifesting a strong so¬ 
cial policy, properly makes demands 
on the judicial pro^cess. - 
U:S.;—^National City Bank of .New 
Tork V. Republic of China,* N.Y., 
'76 S.CtL 423, 843 U.S. 366, 99 L.Bd. 
—r, rehearing denied 75 S.Ct 598, 
849 U.S..918, 99 L.Bd. — 7 ^. 

I 9 . Mo.—Claric V. Austin, 101 
-2d 977, 840 Mo. 467. ■ • 

Vt.—^Trybulski v. 'Bellows Falls Hy- 
drO-Elec. Corp., 2j0 A2d L17;:112,Vt 
1 . ' •• • ^ . 
12 C.J. p 804 note 15. . . .. r '| 

■487 


Whether the legislative, executive, 
and judicial powers of a state shall 
be kept absolutely separate, or 
whether persons or collection of peir- 
sons belonging to one department 
may in respect to some matters, exerj 
powers which, strictly speaking, per- 
t€tin to another department of gov- 
emment,. m for -the determination 
of the state. 

N.'T.—LaGuardia v. Smith, 41 N.B.2d 
;163, 288 N.Y. 1. , 

Sxeeutive 

(1) By .means of the veto, shares 
the legislative power. 

Mich.—Wood V. State Administrative 
Bo^, 238 N.W. 16, 256 Mich. 220. 
12 C;J. p 804 note 16. 

. (2) In. passing on claims, shaves 
the judicial power. 

U.S.-^Watkins v. Holman, Ala., .15 
. P^t. 25, 10 L.Ed. 878. 

Ij^rlslatnre . 

.(1) Is sometimes authorized to ex¬ 
ercise the appointing power.. 

Wyo,—^People v. Shawver, 222 P; 11, 
80 Wyo. 966. 

12 C.J. p,804 note 18.. ' 

(2) In a^udicating claims, acts ju¬ 
dicially. 

U.S.—Watkins v. Holman, Ala,, 16 
• Pet;-26, 10L.Bd. 878. " 

Oouxis ■ 

(1) Legislate by making rules. 

N.X.—People y. Tremaine, 235 N.T.S. 

555, 226, App.Div. 83i, reversed on 
other grounds 168 N.B. 817, 252. N. 

T. .27„ .; . 

12.aj. p 804 note 22. * . ^ ^ 

(2) Are not infrequently clothed 
with the power of appointment.1 , 

Ga.—^RusseU v. Cooley, -69 Ga; 215. 
Ill..—People V. Nelson, 27 N.E. 217, 

133 IlL 600—^People v. .Hofiman, 5 
N.B. 696, 8 N.E. 788, 116 UL 687, 

^ 56'. Am.lL 798 - 7 -Cornell. y. People, 
107 ill. 372—^People v. Morgan,^ 90 
. IlL 6.68. ... 

Ind;—^Terre Haufe* v» Evansville, etd, 
R. Co., 46 N.B. 77, 149 Irid. 174, 
37 L.R.A 189. 

.19.5 DL—Board of Education of 
„ Waverly Community Unit School 
Dist No. 6 V. Nickell, 101 N.E.2d 
438, 410'la 98. . . . . j 

,1^.10 DeL—^Trustees of New. .Castle 
Common v, Gordy, 98 Au2d 609, *40 
AL.R.2d 644. ‘ ' 

’:Fact fiuding' is not an exclusive 
“judicial function” but an element 
«essential to proper, exercise^of- dis¬ 
cretion in governmental officialsVor 
•agencies,, whether ^executive,:;.legisla¬ 
tive or administrative . , < 
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On the other hand, while it is not possible wholly 
to avoid conflict between the separate departments 
of government,20 the true meaning, intent, and 
purpose of the constitutional provision as to the 
separation of powers should be observed.20.5 One 
department should not so act as to control or em¬ 
barrass another in the discharge of respective func¬ 
tions,21 and the constitution should be expounded 
to blend the departments no more than it affirma¬ 
tively requires.22 Nq deviation from the constitu¬ 
tional requirement will be tolerated which impairs 
llie essential integrity of one of the branches of 
the govemment,22.6 and the whole power of one 
department may not be exercised by the same hands 
which possess the whole power of either of the 


other departments.22.10 

Although each department has, without any ex¬ 
press grant, the inherent right to accomplish all ob¬ 
jects naturally within its orbit, not ^pressly limit¬ 
ed by the existence of a similar power elsewhere 
or the express limitations in the constitution,23, a 
grant of general powers to one department consti¬ 
tutes of itself an implied exclusion of all other 
departments, from the exercise of such powers,24 
irrespective of any express provision to that eifect,25 
unless the power is conferred on such other depart¬ 
ments in express terms,2® or imless the exercise 
.thereof becomes necessary and appropriate to the 
discharge of other constitutional duties and func¬ 
tions expressly committed to it,27 but the provision 


Tex.—Clark v. Briscoe Irr. Co., Cly. 
App., 200 S.W.2d 674. 

20. Or.—Oorptts Juris dted In 
Putnam v. Norblad, 293 P. 941, 942, 
193 Or. 214. 

V^.Va.—State v. Huber, 40 S.B.2d IX, 
129 W.Va. 198, 168 A-LuR. 808. 

12 C.J. P 804 note 29. 

Ordennsr an election to be lield is 
crdlnarlly an administrative function 
or duty which may by statute be ap¬ 
propriately made subject to the pow¬ 
ers of either of the three departments 
of the government when no provision 
of the constitution is violated. 

Pla.—WiUiama v. Keyes, 186 So. 260, 
136 Pla. 769. 

SKKB W.Va.—State V. Huber, 40 S.B. 
2d 11, 129 W.Va. 198, 168 ALuH 
808. 

21 . Ind.—State ex rel. Kostas v. 
Johnson, 69 ,'N.B.2d 692, 224 Ind. 
540, 168 ALuR. 1118. 

—Durrett Hardware & Furniture 
Co. V. City of Monroe, 6 So.2d 911, 
199 La. 329, 140 AIi.R. 483. 
g.C. —State ex r©L Brown v. Bates, 18 
S.B.9a 846, 198 S.C. 480. 

—state ex reL Richardson v. 
County Court of Kanawha Coun¬ 
ty. 78 S.B.2d 669. 

Wis.—State v. Cannon, 240 H.W. 441, 
206 Wis. 374. 

22. H.S.—Myers v. IT. S., ChCL, 47 
S.Ct. 21, 272 U.B. 52, 71 UBd. 160, 
The jndldaxy should be slow to ap¬ 
prove any action which even has 
the semblance . of permitting one! 
branch of the state government to 
act toward another In a manner con¬ 
trary to the provlsloiis of the con¬ 
stitution. 

Kan.—State ex reL Williams v. Robb, 
188 P.2d 228, 163 Kan. 502. 
Convenience 

The constitutionisa provision -for 
distinct separation of departments 
does not contemplate a blending of 
authority, and overlapping must not 
be permitted in . response to conven¬ 
ience. 


Ark.—Oates v. Rogers, 144 S.W.2d 
467, .201 Ark. 886. 

22A N.J.—Massett Rldg. Co. v. Ben¬ 
nett, 71 A2d .827, 4 N.J. 68. 

22.10 Mich.—^People v. Piasecki, 62 
N.W.2d 626, 333 Mich. 122—In re 
. Southard. 298 N.W. 467. 298 l^ch. 
76. 

23. Fla.—Petition of Florida State 
Bar Ass*n, 40 So.2d 902. 

Ind.—State v. Shumaker, 164 N.B. 

408. 200 Ind. 7i6, 63 AL.R. 218. 

Mo.—Clark v. Austin, 101 S.W.2d 977, 
340 Mo. 467—In re Richards, 68 
S.W.2d 672, 333 Mo. 907. 

N.T.—People, v. Tremaine, 236 N.T. 
S. 566, 226 App.Div. 331, reversed 
oh other grotinds 168 N.B. 817, 262 
N.T. 27. 

‘inherent power^ of a department 
of government is essentially a pro¬ 
tective power and strictly speaking 
Is that which is necessary to its 
existence. and due functioning in ex¬ 
ercise of powers granted. 

Mo.—Clark v, Austin, 101 S.W.2d 977, 
340 Mo. 467. 

When power is not expressly vest¬ 
ed In any of the three departments, 
it must be exercised, when occasion 
demands, by the department to. which 
it naturally belongs. 

Neb.—^In re Integration of Nebraska 
State Bar Ass’n, 275 N.W. 266. 
Creation constituting delegation 
The creation of a department for 
the exercise of Judicial authority 
constitutes of itself a delegation to 
that department of all the judicial 
power of the sovereignty except as 
otherwise limited by the constitution 
itsalf, 

N.Y.—^Alexander v.. Bennett, 60 N.Y. 
204. 

Pa.—QreenOugh v. Creenough, 1.1 Pa. 
489, 61 Am.I>. 667. 

Wis.—Van Slyke t- Trempealeau 
County Farmers' Mut. F. Ins. Co., 
. 89 Wi^ 890, 20 Am.R 60, 

24. . Ala.-^Fox V. McDonald, 18 So. 
416, 101 Ala. 51, 46 Am.S.R. 98, 21 
L.B.AU 629. . 
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Mich.—Dearborn Tp. v. Dali, 65 N. 
W.2d 201, 384 Mich. 673—In re 
Manufacturer's Freight Forwarding 
Co., 292 N.W. 678, 294 Mich. 67. 
Minn.—Bloom v. American Bxp. Go., 
28 N.W.2d 570, 222 Minn. 249. 

Ohio.—^Palrvlew v. GUfee, 76 N.B. 

865, 78 Ohio St. 188. 

Grant to each 

(1> Constitutional distribution of 
powers of government is a grant of 
specido j>ower to each department 
and a prohibition to the other two 
with reference to that same power. 
RI.—Creditors' Service Corporation 
V. Cummings, 190 A, 2, 67 R.L 29L 
(2) The frame of the government, 
the grant of legislative power, organ¬ 
ization of executive authority and 
erection of principal courts of jus¬ 
tice create implied limitations on 
the. law-making authority. 

Nev.—^King v. Board of ‘Regents of 
University of Nevada, 200 P.2d 221, 
66 Nev. 688. 

Xinplied mandate 

Where one department or agency 
of the goveinment exercises the com¬ 
plete power that has been expressly 
limited to another, such action vio¬ 
lates the implied mandate of the con¬ 
stitution dividing the powers of state 
goyemment into the legislative, exec¬ 
utive, and judicial departments. 

Cal.—^Laisne v. State Board , of Op¬ 
tometry, 128 P.2d 467, 19 Cal.2d 88l 

25. Ala.—^Fox .V. McDonald, 13 Sc. 
416, iOl Ala. 61, 46 Am.S.R 98, 21 
DRA 629. 

26. U.S.—Kilboum v. Thompson, D. 
C., 103 U;S. 168, 26 LuBd. 877. 

12 C.J. p 804 note S3. - 

27. Ariz.—Udall V. Severn, 79 P.2d 

847, 62 Ariz. 65. . 

Vt.—^In re Opinion of the Justices, 
64 A2d 169, 115 Vt., 624 — TrybulsW 
V. Bellows Falls Hydro-Blec. Corp., 
20 A2d 117, 112 Vt. 1. 

12 C.J. p 804 note 84. 

:whlch Is expressly 
vested by the constitution in the 
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in a state constitution dividing; the government, into 
great departments does .not prohibit one de¬ 
partment from exercising, powers of the nature of 
those belonging to another departmeht unless that 
power is expressly or impliedly conferred on the 
other department by the constitution.^^ .. 

None .of the.three branches of government may 
question the motive which prompted action by an¬ 
other branch,* but always the question is reduced to 
that of power or authority, to do that which is as¬ 
sailed.^® Whether a power of function conferred 
on an official pr other governmental agency is 
judicial, legislative, executive, or administrative de¬ 
pends on the inherent nature or quality of the power 

B. LEGISLATIVE POWERS 
§ 106. Nature and Scope in General 

Legislative pov\rer Is the power to enact laws or to 
declare what the law shall be, and such power covers 
every subject of legitimate legislation except as limited by 
constitutional provisions. 


dt function, irrespective of whether it involves dis- 
cretion.2®‘5 

Surrender or delegation, A power definitely as¬ 
signed by the constitution to one department cannot 
be surrendered or delegated by that department or 
vested by statute in another department or agency.®^ 

Local admimstrolion. The application of the 
"distributive clause” is confined mainly to the sphere 
of the central government it finds little ob¬ 

servance in municipal corporations,®^ or in other 
units of local government;®® thus, a commission 
form of government with hlended powers may be 
established by statute unless. otherwise prohibited 
by the constitution.®® 

lND delegation THEREOF . 

j 

"Legislative power” has been defined as the power 
to pass rules of law for the government and ref¬ 
lation of people or property,®®*®® or as the power 


two Houses of the Legrlslature, Is a 
judicial function of grovernment 
Tex.—Walker, v. Baker, 196 S.W.2d 
324. 146 Tex. 121. 

Power to punish for contempt Is 
not purely judicial so that the legis¬ 
lature is precluded from exercising 
it ■ 

Cal—^Bx parte Merrill, 277 P, 740, 
207 Cal. 792—Ex'parte Low, 277 P. 
739, 207 Cal. 791—^Bx parte Gay. 
277 P. 739, 207 CaJ. 790—^Ex parte 
Shelby. 277 P. 789, 207 Cal. 790— 
Ex parte Duque, 277 P. 739, 207 
Cal. 789!—Ex pcCrte Treanor, "277. F. 
738. 207 Cal. 788^Bx parte WIshon, 
277 P. 788, 207 Cal. 788—Ex parte 
George, 277 P. 738, 207 Cal. 787— 
Ex parte Battelle, 277 P. 726, 207 
Cal. 227, 65 A.L.R. 1497. 
sa U.S.— u: S. V. Hughes, D.aPa., 
175 F. 238.. 

12 C.J. p 804 note 36. 

89. U.S.—^Plrst Federal Sav. & Loan 
Ass'n of Wls. V. Loomis, C.C~A.Wis., 
97 P.2d 831, 121 A.L.R. 99, question 
certified Loomis v. First Federal 
Sav. & Loan Ass’n, 69 S.Ct 92, 805 
U.S. 60.4, 83 L.Bd; 366, certiorari 
dismissed Martin v. First Federal 
Sav. & Loan Ass’n, 59 S.Ct 863, 305 
. U.S. 666, 83 L.Bd. 432. 

8945 Tex.—Clark v. Briscoe Irr. Co.. 
Clv.App.. 200 S.W.2d 674. 

sa U.S.—WilllamB. v. U. S.. CtCl., 63 
act 761. *289 U.S. 658, 77 L.Bd. 
1872. 

Arlz.—^Udall v., Severn, 79 P.2d 847, 
62 Ariz. 65. 

Colo.—Watrous v. Golden Chamber of 
Commerce, 218 P.2d 498, 121 Colo. 
621. 

.Mass.—^In' re. Opinion of the Justices, 
106 N.E.2d 666, 828 Mans. 674. ' i 


Mont—State v.r Andre, 64 .P.2d 606, 
101 Mont 366. 

Vt—^In re Opinion of the Justices, 64 
A.2d 169, 115 Vt 624—Trybulski v. 
Bellows Falls Hydro-Elec. Corp., 20 
A.2d 117, 112 Vt 1. 

Xnoideutal exexoiso of functions of' 
one department of government by 
another is not impairment of doc¬ 
trine of nondelegation of powers. 

Fla.—State ex reL Investment Cor¬ 
poration V. Ci^ of Jacksonville, 138 
So. 117, lOl Fla. 1247-rState ex rel. 
Strepper Realty Corporation v. 
City of Jacksonville, 133 So. 117, 
second case, 101 Fla. 1247—State 
V. City of Jacksonville, 133 So. 114, 
101 Fla. 1241. 

Delegation of power generally see 
infra $5 183-148, 166. 

30.5 Ind.—State ex reL Buttz v. 
Marion Clrciiit Court 72 N.E.2d 
226, 225 Ind. 7, 170 A.L.R. 187. 

31. Ind.—Sarlls v. State, 166 N.B. 

270, 201 Ind. 88, 67 A.L.R. 718. 

Ky.—^Dleruf v. Louisville & Jefferson 
County Board of Health, 200 S.W.2d 
300, 304 Ky. 207. 

La.— Corpus Juris Seouadum quoted 
in City of New Orleans v. Borey, 
App., 52 So.2d 728, 734. 

N.J.—Eggers v. Kenny, 104 A.2d 10, 
16 N.J. 107. 

N.M.—State v. Truder, 289 P. 694, 
36 N.M. 49. 

N.Y.—La Guardla v. Smith, 41 N.B.2d 
153, 288 N.Y. 1. 

S.C.—^Beaufort County v. Jasper 
County, 68 S,B.2d 421. 220 8.0 469 
—Gaud V. Walker, 63 S.B.2d 316, 
214 S.C. 451. 

12 OJ. p 804 note 24. 

Zn Missouri 

(1) It has been held that the con¬ 
stitutional principles of separation 
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of powdrs applies to municipalities 
because th:eir legislative bodies exer¬ 
cise part of the legislative power of 
the stata 

Mo.—City of Springfield v. Clouse, 206 
S.W.2d 639, 366 Mo. 1239. 

<2) It has also been held, however, 
tbat the constitutional provision is 
hot to be rigorously applied to coun¬ 
ties and cities. 

Mo.—State ex inf. McKittrick ex rel. 
Ham V. Kirby, 163 S.W.2d 990, 349 
Mo. 988; 

(3) City charter, providing for a 
departure from the bicameral coun¬ 
cil and for the - enlargement of ad¬ 
ministrative service, has been held 
to recognize the separation and dis¬ 
tribution of the powers of govern¬ 
ment, and the court did not pass on 
whether such separation provision in 
the constitution governs the distribu¬ 
tion of powers in municipalities. 

Mo.—State ex fel. Otto v. Kansas 
City. 276 S.W. 889, 310 Mo. 642. 

33. Cal.—^Mariposa County v. Merced 
Irr. DisL, 196 P.2d 920, 32 Cal.2d 
467. • 

' Savage v. Sox, 258 P.2d 80, 118 
Cal.App.2d 479. 

Colo.—Peterson v. McNichols, 260 P. 

2d 938, 128 Colo. 137. 

Ran.—^Nash v. Glen Elder, 106 P. 292, 
81 Kan. 446. 

Md.—^Pressman v. D’Alesandro, 69 'A 
2d 453, 193 Md. 672. 

12 C.J. p 804 note 26. 

33. Ind.—Sarlls v. State, 166 N.B. 

270, 201 Ind. 88, 67 A.L.R. 718. 

12 C.J. p 804 note 26—18 C.X p 276 
notes 8, 9. ' 

33.50 Iowa.—Schneberger v. State 
Board of Socii^ Welfare, 291 •N.'W 
859, 228 Iowa 399. < 
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to enact laws of to dfedare wh’at the law shall be,^^ 
and the "legislative function” has been fidd to* in¬ 
volve the exercise of discretion as to the contents 
of statutes and their policy.2^*5 While it has been 
said that under the wnstitotion, the'people are the 
source of all legislative authority,5^*^® ordinarily. 
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the legislative department of government is the one 
which, makes the laws,86 and to it is confided, as 
compared -with the other departments of govern¬ 
ment,- the exclusive authority under the constitution 
or frame of government to make, alter, or repeal 
laws,86 except as limited by the constitution, as con- 


34 , XT.S.—das & 'Electric Securities 
• Co. V. -Manhattan;, <&. Queens, Trac¬ 
tion Corporation, C.C.A^N.Y., 266 P. 
62S. appeal dismissed Begg v. City 
of New York, 48 S.Ct. 618. 262 TJ. 
S, 196, 67-L.Ed. 946. 

HI.—^People V. Puckett, 1^6 N.B. 819, 
324 IlL 298—People v. ECawklnson, 
165 N.E. 318, 824 IlL 286- ‘ 

N.Y.—Bro-wne v. City of Ne-w- York. 
211 N.Y.S. 306. 213 App.Div. 206, 
affirmed 149 N.B. 211, 241 N.Y., 96. 
Pa.—^Petition of City of Pittsburgh, 
103 A-2d 721, 376 Pa. 447—In re 
‘Marshfidi,.69'A.2d 619, 363 Pa. 826. • 
Commonwealth v. Bates, 17 Pa. 
Bist. & Co. 626. 

W.VsL —State ex reL Richardson 
County Court of Kanawha County, 
78 S.B.2d 569—State v. Huber, 40 
S.K2d 11, 129 W.Va. 198, 168 A.I^. 

808—Hutchinson v.' Braxton 
County Court, 180 S.H. 654, 100 W. 
Tsl 461. 

86 C.J. P 987 note 77. 

Other deffiiiiioiLS 

HI.—^Reif V. Barrett, 188. N.B.. 889, 
355 HL 104. . . ., 

86 ax P -986 note -74, p 987 notes 76- 
82. ' 

’Ibawnuakiiig fcoLotloa is dhief legis¬ 
lative power.. 

Pla.—^Florida Motor Lines v. Railroad 
Corners, 1-29 So. 876, .100 PlfiL 638. 
The Word “powers,” as used in con¬ 
stitutional provision that all legisla¬ 
tive powers therein granted shall he 
vested In a congress of the United 
States, includes “laws,” “rules,^* and 
‘‘regulations.’* 

Wuebker v. James, 68 N.Y.S.2d 

671. 

94.5 Pla*—State .ex rel. Taylor v. 
City of Tallahassee, 177 So. .7^19. 

. of .the oicmstitCLtlosi, 
as. well as enaotjnsat pf.laws there¬ 
under, are legislative functions., 

wuspn V. Guggenheim, B.C.S. 
C., 70 P.Supp. 417. 

34.10 Wash.—State, ex reL Linn v, 
-Superior .Court for King County,, 
* 146 P.2a 543, 20 Wash.2d 138. 
Sxea^o&se hy both ^ 

The legislative- authority t>f , the 
state is vested in the legislature and 
the people and. may he exercised by 
both. ’ • ■ ‘ . 

Ari 2 :.^Adams* V. Bolin, 247 P.2d 617,' 
' 74*'Art25. 268, 88 A.L.R.2d 1102. ; 

AdoptloiL of charter 
' JPhe people pf a city in adoption or- 
^endment of a home rule chaiHer 
act legislatively. • ' 


N*eb:—Noble v. City of Lincoln, 43 
N.W:2d 678. 

38. HI.—^People V. Chicago Transit 
Authority, 6,4 N.B.2d 4, 892 HI. 77; 

.In re Bayles, 62r N.B. 118, 168 
N.Y. 89, 56 L.RJL 866. 

86 C.X P 986 note 70. • 

arb legifOative hodies 
A body that lays dpwn, rules of; 
conduct for the entire state or by 
dejegatloji for minor governmental 
subdivisions is legislative. 

HL—Witter v. Cook County, 100 N.B. 
148, 266 nil 616. 

liooklng ^^jMWliere 4 p ascertalii ez- 
. Isteope of evils 

A state legislature, for purpose of 
shaping its laws. to guard against 
evils which have or which it may 
reai^onably ; believe have developed 
elsewhere, may look beyond bounda¬ 
ries of. its pwn state to ascertain 
existence ,of such e.vHs. 
U.S.-r-Paramount Pictiares v. Langer, 
B.C.N.D., 28 P.Supp. 890# reversed 
-as moot. 69 S.Ct. 641, 806 U.S. 619, 

. 88 L.Bd. 1026. 

Bxaroijie of judgmeat 

(1) Congress has the power 6f leg¬ 
islation and thereby "the power of 
passing judgment on the ne.eds of a 
complex sod:e'ty. 

U.S.—Polish Nat. AUiance of U. S. v. 
N.L.R.B., 64 S.et. 1196, 822 U.S. 
648, jS8 L-Bd. ,1609. , 

(2) Legislative power . implies 
judgment sud discretion on the part 
of those who cpnfer it. 

.^k.—City of Harrison y. Snyder, 231 
S.W.2dJ95, 217 Ark. 628. 

Hocal legislatures 

• A statute enacted by state legisla¬ 
ture gains no additional constitution¬ 
ality from its source, over similar 
legislation enacted' by local authori¬ 
ties acting within spope of their pow¬ 
ers, and laws- epactpd by local, legis¬ 
latures, acting within powers grant¬ 
ed them do not differ from,laws pass-, 
ed by the legislature, under constitu¬ 
tional grant of power. - . - . 

N.Y.—New Rochelle . Trust. Co. v. 
White, 17 N.Y.S.2d a76, 2 l 68 App. 
Diy, 400, reversed on other groimds 
28 N.B,2d 387, 283 N;Y. 223. 

nblio. poUoy 

(1) The public policy of the state 
is determined by legislative branch, 
of government. , . . .. 

Ark.—^Arkansas Louisiana Gas Co. V, 
Hardin, 176 S.W.2d 903, 206 Ark. 
693. • 

>I^lgnn;_Bapti'st Membrial Hospital v. 
^0 


Couillens, 140 S.W.2d 1088, 176 
Tenn. 300. 

(2) Public policy, where the legis¬ 
lature has spoken, , is what the legis¬ 
lature has declaimed that policy to be. 
Minn.—^Park, Const. Cc. v. Independ¬ 
ent School Dist. ‘82, Carver 
County, 296 N.W. 476, 209 Minn. 
^ 182, 136 A.L.R. 69. 

39. U.S.—^Youngstown Sheet & Tube 
Co. V. Sawyer, App.B.a, 72 S.Ct 
868, 843 U.S. 679, 96 L.Bd. 1163, 
26 A.L.R2d 1378. 

.^tna Casualty & Surety Co. v, 
Bramwell, B.C.Or., 12 P.2d 807. 

» Peony Park v.. O’Malley, D.C. 

• Neb., 121 P.Supp. 690-r-Prentiss v. 
National Airlines, D.C.N.J., 112 P. 
Supp. 306. 

Ariz.—Adams v. Bolin, 247 .P.2d 617, 
74 .Ariz. 269, 83 A-L.R.2d 1102— 
Bocprd of Regents of University of 
Arizona v. Sullivan, 42 P.2d 619, 
46 Ariz. 245. 

Bel;—Cutrona v. City of Wilmington, 
127 A. 421, 14 BeLCh. 434. 

HI.—People V. Barnett, 176 N.B. 108, 
344 HL 62, 76 A.L.R. 1044, 
Iow&-'~Loftus y. Bepartmeht of 
A^culture of Iowa, 232 N.W. 412, 
211 Iowa 666, appeal dismissed 61 
S.Ct 647, 283 U.S. 809, 75 L.Bd. 
1427. . ... 

K« n —Corpus Juris cited in. Cunning- 
V. Smith, 63 P.2d 870, 872, 143 
Kan. 267. 

Md.—State v.. Magaha, 82 A.2d 477, 
182 Md. 122. 

Miuss.—^In re Opinion of the Justices, 
21 N.B.2d 661, 803 Mass. 615. 
Mich.—Harsha v. dity of Betrolt 246 
N.W. 849, 261 Mich. 686, 90 A.L.R. 
863. 

Neb.—Smlthberger v. Banning, 262 
N.W. 492, 129 Neb. 661, 100 A.L.R. 

: 686 . 

N.H.—Perrettl v. Jackson, 188 A 
474, 88 N.H. 296. 

N.Y.—Noonan v. O’Leary, 182 N.Y.S. 
2d 726, 206 Misc. 175, affirmed 138 
N.Y.S.2d 167, 284 App.Biv. 646— 
Trade Accessories v. Bellet, -65 N. 
Y.S.2d 361,. 184. Misc. 962, appeal 
dismissed 66, N.]Pi.2d 127, 296 N.Y. 
768. 

N.Y.—Corpus Jtiris SecTiudniu olM 
• la-State v.' Norman, 74 S.B.2d 602, 
607, 237 N.C. 205. 

Or.—^Mair V. Pisher, 187 P.2d 966, 182 
Or. 383—Campbell v. Aldrich, 79 
‘ P.2d 267, 169 Or. 208, appeal dis¬ 
missed 69 S.Ct 87, 805-U.S; 569, 
88 L.Bd. 352. 

Pa.—^In re Centre County Llajior Li¬ 
censes, 43 Pa.Co. 8« 
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sidered supra § 70. The legislative ftmclion, except f enter into tiie law of contracts, 3 and the exercise 
as limited by state or national constitutions, is equal of the constitutional grant to the legislature to enact 
and not subordinate to the judicial function,36.6 and such laws as the public interest requires cannot be 
the legislature is the ultimate guardian of the liber- curbed by an agreement between private iiidivid-. 
ties and'welfare of the people in quite as great a uals.36-20 

degree, as the courts.ss-i^)' The legislative function it has been said that the legislative department 
may not be , surrendered or curtailed by bargain or has all power not expressly denied to it or given 
its exercise controlled by the considerations which to another branch of the government,37 and that 


Tex.—WcLlker v. Baker, 196 S.W.2d 
824, 146 Tex. 121. . 

Atwood y. Willacy. County Nay. 
Diet., Clv.App., -271 S.W.2d 187— 
Corpus Juris Secundum cited In 
James . V. Oulf Ins. Co., Civ.App.; 
179 S.W.2d 397, 409, reveirsed on 
other grounds* 186 S.TV.2d 966, 143 
Tex. 424—Gulf Refining Co. v. City 
of Dallas, Clv.App.* 10 S.W.2d 161, 
error, dismissed. 

' Dx parte ‘Halsted, 182 S.W.2d 479, 

. 147 Tex.Cr. 463—Montgomery V. 
State, 170 S.W.2d 76d, 146 Tex.Cr. 

R. 606. 

UtalL—Thoniajs v. Daughters of Utah 
Pioneers, 197 P.2d 477, 114 Utah 
108, appeal denied 69 S.Ct. 739,, 336 

U.S. 930, 98 L.EId. 1090. 

Va.—Shulman Co. v. Sawyer, 189 
344, 167 Va. 836. 

W.Va/—City of Huntington v. State 
Water Commission, 73 S.£D.2d 833. 
187 W.Va. '786—State v. Huber, 40 

S. B.2d 11, 129 W.Va. 198, 168 AlKR. 
808—Harhert v. Harrison County 

. Court. 89 S.B.2d 177, J.29 W;Va. 64. 
12 C.J. p 806 note 38. 
mhexeut power 

(1) The* power to enact legislation 
is Inherent in the legislative branch. 
Dei;—State ex reL Morford v. Emer¬ 
son, 8 A;2d 164, 1 Terry 233. 

(2) The powers and privileges 
wMch are necessary to the proper ex¬ 
ercise, in all respects, of its appropri¬ 
ate functions, are inherent in legisla¬ 
ture and are to be ascertained pri¬ 
marily' by a reference to conamon 
parliamentary law. 

Wash.^—State ex reL Robinson v. 

Fluent, 191 P.2d 241, 80 W^lL2d 
/194, certiorari denied 69 S.Ct. 66, 
386 U.S. 844„ 93. L.Ed. 39f 

Vesthig lu leglalaifeiiTe . . 

Cl) legislative powew ai;e vested, 
under .constitutional provtelons, In a 
legislature composed^ of a senate and 
house of representatives, or their 
equivalents, to be elected by the peo¬ 
ple 

People V. Clark, 183 N.B. 247, 
800 Ill. 683—City of Maribn v. 
CJriolo, 116 N.B. 820,. 278 Dl. 169. 
N.T.—People V. Gfeenbaum, 280’:,N. 

T. S. 771, 244 App.Div. 771. 

• Darweger v. . Staats,.-275 N.T.S. 
894, 168 Misc. 622, affirmed 278' 
N.T.S.- 87, . 243 App.Dlv. 880,. .af¬ 
firmed 196 N.Bi 61, 267 N.T. 290. ‘ 
‘Oh^o.—Green v. Thomas,. 176 .N.B. 
226, 87 Ohio App. 4^9, errbr dis-^ 


missed 177 N.E. 766, 123 Ohio St. 
669. 

12 C.J. p 806 note 49. 

(2) The legislative power of the 
state is vested in the General Assem¬ 
bly. 

Ohio.—Goldman v. Harrison, 102 N. 
B.2d 848, 156 Ohio St. 403. 

Chambers v. Ohio Bureau Of Un- 
. employment Compensation, 16 Ohio 
Supp. 106. 

S.C.—Gaud V. Walker, 63 S.B.2d 816, 
214 S.C. 461—Moseley v. Welch, 89 
S.E.2d 133, 209 S.C. .19—Plckelsimer 

V. Pratt, 17 S.E.2d 624, 198 SIC. 
226. • . 

Purpose, right, and duty 

(1> Purpose, right, and duty of leg¬ 
islative branch of government are to 
enact such legislation as it deems, 
desirable, and its limitations are nat¬ 
ural law and written constitution. 

CkLl. —Ex parte Lasswell, 86 P.2d 67$, 

1 Cal.App.2d 183. 

(2) The duty of determining the 
method of compliance with coixstitu- 
tion, within limitations guarding 
against arbitrariness' and caprice, is 
peculiarly within the legislative 
sphere. 

N.Y.—Felder v. Fullen, 27 N.T.S:2d 
699, affirmed 84 N.T.S.2d 896, 268 
App.Dlv. 986, affirmed 45 N.E.2d 
167, 289 N.T. 658. ' 

The application of private laws to 
public relations may be directed only 
by the legislature. 

N.H.—Ham v. Maine-New Hamf>shirb 
Interstate Bridge Authority, 30 A. 
2d 1, 92 N.H 268. 

Repeal 

(1) The repeal of laws is as much 
a le^slative function as their enacts 
ment. 

U.S.—District of Columbia v. John 
R. Thompson Co.,* App.D.C., 73 B.Ct. 
1007, 346 U.S. 100, 97 D.Bd. 1480. 

- (2) Legislature may abrogate stat¬ 
utes, not contracts or private grants. 
Ill,—Smolen v. Industrial Commis¬ 
sion, 164 N.E. 441, 324 HL 32. 

Details and exceptions .. 

Details of. leglslationr and excep¬ 
tions to be made rest primarily ;^th 
legislature. 

U.S.—^Prouty v. Coyne, D.C.SJ)., 66 F. 
2 d 289, reversed on other grrounds 

- Coyne V. Pt^outy, 63 S.Ct 668, . 839 

U.S. 704, 77 D.Ed. 1461. ^ . 

acodlfyln^ common law 

It is the province of the legisla-^ 

491 


ture and not of the courts, to modify 
common-law rules. ’ < • : 

Minn.—Congdon v. Congdon, 200 N. 

W. 76, 160 Minn. 843. 

The defeat of a proposed amend¬ 
ment to the declaration of rights of 
the constitution by an adverse vote 
of the people did not destroy or weak¬ 
en the power vested in the legislature 
at the time the amendment was pro¬ 
posed or in any manner affect the 
then existing organic law. of the 
state. 

Md.—Oursler v.. Tawes, IS A.2d 763,' 
178 Md. 471. followed in Culver >. 
Tawes, 18 A.2d 771. 

S6.5 N.T.—Mitrus v. Nichols, 13 N. 

T.S.2d 990, 171, Misc. 869. 

36.10 U.S.—^Perkins v. Lxikens Steel 
Co., APP.D.C., 60 S.Ct. 869, 310 ,U-S- 
113, 84 L.Bd. 1108—^Missouri, K. & 
T. Ry. Co. V. May, Tex., 24 S.Ct. 
638, 639, 48 L.Ed. 971. 

Protection of oitizeiis 

Congress can directly protect. Ite 
citizens in their right to assenible 
peaceably and petition federal goy^ 
emment for redress, and can protect 
persons from unlawful ■violence, while 
in federal custody.... under implied 
powers of congrress. 

U.S.—Powe V. U. S., aCJLAla., 109 
. . F.2d 147, certiorari denied U. S.,v. 
Powe, 60 S.Ct. 717, 809 U.S. 679, 84 
L.Ed. 1023. 

Teirritorial limits 

. The public duty to pj^otect health 
^d welfare of citizens outside of 
limits of cities rests prim^ily o4 
legislature. 

Ind.—Chadwick v. City , of Crawfords- 
vllle, 24 N.E.2d 937, 216 Ind. 399, 
129 A.L.R. 469. 

30.16 N.J.—V. F. Zahodiakln Bngl- 
. neering Corp. y. Zoning Board,of 
Adjustment of City of Summit, 86 
A.2d 127, 8 N.J. 386. 

86J20 Mass.—Case of Akins, 20 N.E. 
2d 453, 302 Mass. 662. 

37-. Arlz.—Adams y. Bolin, 247 Pl2d 
617, 74 Arlz. 269, 83 AL.R.2d -1102 
—McBride v. Kerby, 260 P. 436, 32 
Ariz. 616. 

HI.—Gillespie v. Barrett, 16 N.E.2d 
' 518, 368 nL 612. 

N:Y.—^People v. System Properties, 
120 N.T.S.2d 269, 28L App.Dlv. 423, 
order settled 128 N.Y.S.2d 588-. ; 
Okl.—Corpiui Jittis. Seeg.ndnni cited in 
In re Block 1, Donly: Heights^Ad- 
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wherever the legislative power of a government is 
undefined it includes the judicial and executive at¬ 
tributes,and that so great is the scope and ex¬ 
tent of this authority that, in the absence of con¬ 
stitutional restrictions, the department wielding it 
might with comparative ease absorb within itself 
all the functions of the state.^^ It is the predomi¬ 
nant branch of the govemihent,^® and in the ab¬ 
sence of express limitations, the extent of its pow¬ 
er cannot be definitely stated.^'i It has been held, 
however, that the authority of the legislature is 
limited to legislation unless some other power is 
expressly granted by the constitution,^^*® and it may 
properly exercise nonlegislative functions only to 
the extent that their performance is reasonably in¬ 
cidental to the full and effective exercise of its legis¬ 
lative powers.^^*^® 

The legislature cannot destroy constitutional 
functions of other departments under the guise of 
regulation,42 and the legislature cannot by false or 
fictitious recitals with respect to the necessity for 

dltion, Oklahoma City, 149 P;2d 
265, 268, 194 OkL 221. 

R.I.—MUler v. Clarke, 129 A. 606, ^7 
R.i. 1$. 42 A.L.R. 1204. 

W.Va.—State v. Huber, 40 S.B;2d lli 
129 W.Va. 198, 168 A.UIL 808, 

12 C.J. p 805 note 43. 

Sovereigiii power 

(1) The people speak througrh leg¬ 
islature, in which all governmental 
sovereign power is vested, except 
such as is granted to other govern¬ 
mental departments or expressly 
withheld from legislature by cousti- 
tutionar restrictions. 

NTJD.—State ex rel. Johnson v. Baker, 

21 N.W.2d 866, 74 N.D. 244. 

(2) The legislative power of Gen¬ 
eral Assembly is as broad as sov- 
ereighty itself, except in so far as it! 
may be curtailed by constitutional 
restrictions express or necessarily 
implied. 

DeL—State ex rel. James v. Schorr, 

58 A.2d 421, 5 Terry 238, reversed 
on other grounds 65 A.2d 810, 6 
Terry 18. . 

(3> The state legislature exercises 
a portion’ of the sovereign *,p6wer re¬ 
siding in the people, subject to limi¬ 
tation imposed by constitution, and 
fundamental laws. 

N.J.—^^ehnke v. New Jersey High¬ 
way Authority, 97 A.‘2d 647, 13 N.J. 

14.’ , 

(4) The General Assembly, .as .the 
staters agent prior to adoption of the 
constitution, could ...exercise : the 
state’s powers of sovereignty, but 
could not destroy or impair themj. 

N.HL—^Trustees of PhiUips Bxeter 
Academy v, Exeter, 27 A.2d 569, 

. 90 N.H. 472. . 


legislation 4raw to itself an unconstitutional pov 
er,42.6 While the legislature may, create new office 
within the departments of government, and provid 
for the selection of officers to operate these office 
it has no discretion to vest a part of the sovereig 
power in some agency outside the government j 
set up and established by the constitution.42.io xt 
legislative authority has no power to pass on tt 
validity of its own acts.42.i5 

The legislature has all the powers and privil^< 
necessary to enable it to exercise in a free, intell 
gent, and impartial maimer, its appropriate fun< 
tions, except as far as it may be restrained by t: 
press provisions of the constitution.42.20 Xhe pow< 
to make laws necessarily involves legislative di 
cretion,42*26 and the legislature may exercise su< 
discretion in the selection of the means to be us< 
in the cpcercise of an admitted power.42.30 So, tl 
selection and classification of the subjects of stab 
tory regulation are within the lawmaking discretic 
of the legislature.42.36 xhe legislative power cove 

41.10 S.C.—Ashmore v. Great 
Greenville Sewer Bist., 44 S.E.: 
88, 211 S.C. 77, 173 A.L.R. 897- 

^Spartanburg County v. MUler, 1 
S.B. 673, 185 S.C. 848. 

42. Cal.—^In re Cate, App., 273 
617. 

42.5 tr.S. —^Publlx Cleaners v. Fieri 
Dry Cleaning and Laundry Boaj 

D. aFla.. 82 F.SUPP. 81. 

Pacts 

Legislature does not have power 
declare that not to be a fact whl 
everyone knows is a fact or that 
be a fact which everyone knows 
not a fact. 

ni.—Johnson v. Daley, 86 N.B.2d 8i 
- 408 IlL 338—Stolze Lumber Co. 

. Stratton, 64 N.E.2d 554, 386 1 
334. 

42.10 Ind.—^Tucker v. State,. 86 N 
2d 270, 218 Ind. 614. 

42.15 Ala.—Alabama Public Serv; 
Commission v. Southern Bell T 
& Tel. Co., 42 So.2d 655, 253 Ala. 
42.20 Mo.—Bohrei* v.- Toberman, 1 
S.W.2d 719, 860 Mo. 244. 

42.25 Pa.—Commonwealth v. St 
chek, 185 A. 840, 322 Pa. 513. 

12 C.J. p 806 note 45. 

Btiles of oonfluct 
Bounded by constitutional 
stralnts, legislature has a gn 
amount of discretion in defining a 
declaring rules of conduct. 

Minn.—State v. Suess, 62 N.W.2d 4 
236 Minn. 174. 

42.30 Mass.—Slome v. Godley, 23 

E. 2d 133, 304 Mass. 187. . 

42.35 Flsi.—State ex rel. Hpsack 
Tocum, 186 So. 448, 136 Fla. 2 
121 A.L.R. 270. 


Bvery act not clearly executive ‘or 
clearly Judicial is '‘legislative” or ad¬ 
ministrative. 

Miss.—^Mabray v. School Board of 
Carroll County, 137 So. 105, 162 
Miss. 632. 

33. y.S.—Martin v. Hunter, Va., 1 
Wheat 804, 4 L.Ed. 97—Cooper 
v. Telfair, Ga., 4 Dali. 14, 1 L.Ed. 
721—Calder v. Bull, 3 Dali. 386, 1 
L-Ed. 648, 2 Boot, Conn., 350. 

Cal.—^People v. Judge Twelfth Dist, 
17 CaL 647—^Ross v. Whitman, 6 
Cal. 361. 

Colonial oharters 

Under the authority of the colonial 
charter, the Connecticut general as¬ 
sembly exercised executive and judi¬ 
cial functions from the earliest 
times. 

Conn.—Woodruff y. New York, etc., 
R: Co., 20 A. 17, 69 Conn. 63— 
Appeal of Wheeler, 45 Conn. 306— 
White School House v. Post 81 
Conn. 240. 

12 O.J, p 805 note 40, p 807 note 82. 

39. - Ala.—Sheppard v. Dowling* 28 
So. 791, 127 JUa. 1, 85 Am.S.R. 68. 

12 C.J. p 806 note 41. 

40. Md.—^Brawner v. Curran, 119 A. 
250, 141 Md. 586. 

12 C.J. p 805 note 42. 

41. TJ,S .—^Fletcher v. Peck, Mass., 6 
Cranch 87, 8 L.Ed. 162. 

Ala.—State v. Birmingham Southern 
R. Co., 62 So, 77. 182 Ala. 475, Ann. 

, Cas.l915D 436. 

12 C.Ji p 806 note 44. • 

41.5 Ind.—^Tucker v. State, 36 N.B.2d 
270, 218 Ind. 614. . 

N.C.—^Motsinger v. Perryman, 9 S.E. 
2d 511, 318 N.C. 16. 
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every subject of legitimate legislation except as 
limited by constitutional provisions, and the legisla¬ 
ture generally has the power to say what shall, be 
permitted or forbidden.42.40 xhe legislative au¬ 
thority, acting within its proper field, is not bound 
to extend its regulations to all cases which it might 
reach, but it is free to confine its restrictions to 
those classes of cases where the need is great- 
est.42.46 That which the legislature may constitu¬ 
tionally deny or prohibit, it may grant by statute 
on such terms as it chooses.42.60 Legislative power 
may, in a given case, be exerted directly unless for 
practical reasons the intervention of a fact-finding 
administrative instrumentality is requisite to the 
consummation of the legislative object.42.56 


§ 107. Illustrations of Legislative Powers 

The legislative power extends to the ascertainment 
of pertinent facts for legislation, the creation and regu¬ 
lation of municipal corporations, the fixing and chang¬ 
ing of boundaries of subordinate governmental units, 
the control of finances of the government, the regula¬ 
tion of public utilities, and the definition and punishment 
of offenses. 

Matters that have been held within the scope of 
the legislative power, as distinguished from the 
powers of the judicial and executive departments, 
are the ascertainment of pertinent facts for legisla- 
tion,42.76 the creation and regulation of municipal 
corporations,42 the creation and regulation of quasi 


Sxifftiiisr situatiott 

The Lesrislature may adapt le^rlala- 
tion to an existing situation. 

Cal.—People v. Western Fruit Orow- 
ers. 140 P.2d 13, 22 Cal.2d 494. 

42.40 Del.—State v. Tabasao Homes, 
28 A.2d 248, 8 Terry 110. 

Iowa.—Carlton v. Grimes, 23 N.W.2d 
883, 237 Iowa 912. 

KJ.—State V. Longo, 54 A.2d 788, 
136 N.J.Law 689. 

Okl.—In re House Bill No. 145, 237 
P.2d 624, 205 Okl. 364. 

S.a—Caldwell v. McMillan, 77 8.E. 
2 d 798, 224 S.C. 160. 

A Btatate can be given such toroe 
only as legislature could impart to 
it within limitation of state and fed¬ 
eral Constitutions. 

Okl.—WUliams v. Bailey, 268 P.2d 

868 . 

IPubllo purpose 

(1) To declare and provide for a 
public purpose is pre-eminently the 
duty of the General Assembly. 

Ill.—^People V. Chicago Transit Au¬ 
thority, 64 N.B.2d 4, 392 Ill. 77. 

(2) Acts constituting a declaration 
of public purpose, and making provi¬ 
sion for ways and means of its ac¬ 
complishment, .may be generally clas- 
sided as calling for exercise of **leg- 
islative power.” 

Cal.—Mefford v. City of Tulare, 228 
P.2d 847, 102 Cal.App.?d 919—Spen¬ 
cer V. City of Alhambra. Ill P.2d 
910, 44 Cal.App.2d 76. 

Partionlar measures and manner of 
enforcement 

The legislature has exclusive pow¬ 
er not only to determine when emer¬ 
gency requiring legislation exists, but 
to provide particular measures and 
manner of enforcement designed to 
remedy existing evils and designate 
classes of persons to whom statutory 
provisions shall apply. 

N.T.—Trade Accessories v. Biellet, 66 
N.Y.S.2d 861, 184 MIsc. 962, appeal 
dismissed 66 N.B.2d 127, 296 N.T. 
768. 


Preventhrjft legislation 

(1) ' Congress may prevent an evil 
from occurring and need not wait till 
damage is done before acting. 

U.S.—Pacific Gas & Elec. Co. v. Se¬ 
curities and Exchange Commission, 
C.C.A.9, 127 F.2d 378, 139 F.2d 298, 
affirmed 65 S.Ct. 855, 324 U.S. 826, 
89 Ii.E^ 1394, rehearing denied 66 
S.Ct 1010, 324 n.S. 890, 89 L-Ed. 
1437. 

(2) Legislature may enact legal 
provisions intended to prevent eva¬ 
sion of and to aid in enforcement of 
a legal enactment 

Md.—^Maryland Unemployment Com¬ 
pensation Board v. Albrecht 36 A. 
2 d 666, 183 Md. 87. 

Bights 

(1) The legislature has complete 
power to determine the rights of in¬ 
dividuals, except as the constitution 
otherwise provides. 

Cal.—^Modern Barber Colleges v, Cal¬ 
ifornia Employment Stabilization 
Commission, 192 F.2d 916, 81 Cal. 
2d 720. 

(2) Legislature may create new 
rights or abolish old ones. 

U.S.—^Harlow v. Byland, D.C.Ark., 78 
P.Supp. 488, afiElrmed, CA-, 172 F. 
2d 784. . 

(3) Congress may create legally 
enforceable rights where none before 
existed. 

U.S.—State of Okl. v. U. S. Civil 
Service Commission, Okl., 67 S.Ct. 
644, 330 U.S. 127, 91 L.Ed. 794. 

(4) Congress may create rights 
without providing a remedy in courts. 
U.S.—Hobby v. Hodges, C.AUtah, 216 

F.2d 764. 

(5) The legislature has the power 
to declare which of two parties shall 
bear the burden of a loss resulting 
from the negligence of neither. 

Pa.—Commonwealth by Department 
of Justice for emd on behalf of 
' Department of Forests and Waters 

V. Schwalm, 71 Pa.Dist & Co. 113, 
12 Monroe L.B. 65, 45 Sch.Leg.Bec. 
200 . 


I (6) Whether the legislature In a 
particifiar situation acted beyond its 
power can only be determined from 
the nature of the alleged rights and 
the character of the change the leg¬ 
islature authorized. 

N.Y.—Garzo v. Maid of the Mist 
Steamboat Co., 104 N.E.2d 882, 303 
N.T. 616. 

42.45 U.S.—Gladstone v. Galton, C.C. 

A.Cal., 145 F.2d 742. 

42.50 U.S.—George v. U. S., C.A.Cal., 
196 F.2d 445, certiorari denied 78 
act, 58, 844 U.S. 843, 97 L.Bd. 666. 

U. S. V. Binion, D*C.Nev., 18 F.B. 
D. 238, appeal dismissed, C.A., 201 
F.2d 498, certiorari denied BinSon 
V. U. S., 73 act. 796, 346 U.S. 935, 
97 L.Ed. 1363, rehearing denied 7.8 
act, 937 , 346 U.S. 961, 97 L.Ed. 
1381. 

42.55 N.J.—Jersey City v. Martin, 
19 A.2a 40, 126 N.J.Law 353. 

42.75 Cal.—^Parker v. Blley, 118 P.2d 
873, 18 Cal.2d 83, 134 A.L.B. 1405. 
N.T.—Kuperschmid v. Globe Brief 
Case Corp., 58 N.T.S.2d 71, 186 
Misc. 748. 

Tex.—^Bailroad Commission v. Tex¬ 
as & P. By. Co., 157 S.W.2d 622, 
138 Tex. 148. 

Power of liLquiry 
The lawmaking power given to the 
legislature authorizes it by inquiry 
to ascertain facts which affect public 
welfare and the affairs of govern¬ 
ment, and such power of inquiry with 
process to enforce it is an essential 
auxiliary to the "legislative func¬ 
tion.” 

N.T.—^In re Joint Legislative Com¬ 
mittee to Investigate Educational 
System of State of N. T., 32 N.E.2d 
769, 286 N.T. 1. 

43. Elan.—^Lampe v. City of Liea- 
wood, 225 P.2d 73, 170 Kan. 251. 
Mo.—Tremayne v. City of St. Louis, 
6 S.W.2d 985, 820 Mo. 120. 

W.Va.—Wlsenran v. Calvert, 59 S.B. 

2d 446, 134 W.Va. 308. 

12 C.J. p 806 note 55.. 
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corporations for governmental purposes,^^ the estab¬ 
lishment and reoi^anization of school districts, 
the fixing and changing of boundaries of subordinate 
governmental units^^*i® such as .county bound¬ 
aries,and the authorizing^ of municipal aid to 
railroads.^® Other legislative powers include the 
control of finances of the government ,pxt dis¬ 


charge of legal or equitable obligations of the 
state,the regulation of public utilities,^s.6 the 
regulation of rates of railroads and other public 
service corporations,^® the promotion of the public 
health,49-6 . the establishment of regulations for 
governing businesses, occupations, or professions,^^ 
the prescribing of the mode of levying and collect- 


SBleetario Uae tlirotifirli aaotSior city .. 

Grant of authority on city to erect 
electric line througrh another city is 
legrislative and not judicial function. 
CjU.—C ity of L»os Angr'eles v. City of 
Southi^te, 291 P. 664, 108 Cal.App. 
398. 

44i Pla.—^Burnett v. Greene, 122 So. 

570, 9.7 Pla. 1007, 69'A.L..R. 244. 
Ky.—Board of Trustees of Demoss- 
ville Graded Conunon School Diet. 

V. Board of Education of Kenton 
County, 236 S.W. 1038, 193 Ky. 602. 

Mich.—Puller v. Board of Sup’rs of 
Wayne County, 185 N.W. 167,. 216 
Mich. 256. 

Mo.—State ex rel. and to Use of 
Behrens v. Crismon, 188 S.W.2d 937, 
354 Mo. 174—State at Inf. of Gen¬ 
try V. Hugrhesville Special RoaU 
blst. No, 11 of Pettis County, 6 S. 

W. 2d 694, 319 Mo. 246: 

Wis.—^In re Koshkonon^r Mud Creek 
Drainagre Dlst, 221 N.W. 864, 197 
Wis. 261, appeal dismissed and cer¬ 
tiorari denied First Addition to the 
Hattie Snake Drainage Dist. ■ v. 
Bodeman, 50 S.Ct. 87, 280 U.S. 527, 
74 DBd. 694. 

12 C.J. p 806 note 57. 

Protectloo. of opexatloas 

Under constitutional provision con¬ 
ferring on congress power to make 
all laws which shall be necessary and 
proper for carrying into execution 
all powers vested by the constitution* 
in the government of the United 
States, congress has not. only power 
to create a corporation to facilitate 
performance of governmental func¬ 
tions, but has power to protect the 
operations thur validly authorized, 
since the power to create implies the 
power to preserve. 

U.S.—^Pittman v. Home Owners' D<]an 
Corp. of Washington, D.C., Md., 60 
act. 16, 808 U.S. 21 , 84 L.Bd. 11 , 124 
A.D.H. 1263. 

44.B Kan.—State ex reL Miller v. 
Common School Dist. Nb: 87, Brown 
County, 186 P.2d 677,- 168 Kan. 660 
—State ex rel. Donaldsori^v. Hines, 
182* P.2d 866, 163 Kan. 300. 

44.10 Ind.—Perry Tp., Marion Coun¬ 
ty V. Indianapolis Power & Light 
Co., 64 N.E.2d 296, 224 Ind. 69. 
Neb.—Nickel v. School Board, of Ax^ 
tell, 61 N.W.2d 606, 167 Neb. 813. 

4B« Ala.—Marengo County, v, Wil¬ 
cox County, 112 So. 243, .216 Ala. 
640. 

40i Kan.—State v; Nemaha" County^ 


- 7 Kan. 642—^Leavenworth County 
V. Miller. 7 Kan. 479, 12 Am.R. 426. 

47. Ala—^Abramson v. Hard, 166 So. 
590, 229 Ala 2. 

Kan.—State ex rel. Patzer v. Ancient 
Order of United Workmen of Kan., 
283 P.2d 461, 178 Kan. 69. 

Me.—In re Opinion of the Justices, 96 
A.2d 749; 148 Me. 528. 

N.T.—^People v. Tremaine, 236 N.T.S. 
566, 226 App.Div. 331, reversed on 
other gx^ounds 168 N.B. 817, 252 N. 
7 , 27. 

Pa—^Leahey v. Farrell, 66 A.2d 677, 

. 362 Pa 62—Commonwealth v. Live- 
right, 161 A 697, 308 Pa 35. 
Ijawfol .purpose. 

As long ^ it is for a lawful pur¬ 
pose, the legislature has absolute 
power oyer the public purse. 

Fla—^tate ex rel. Caldwell v. Lee, 
27 So.2d 84, 167 Fla 778. 
ApprbpzlatloxL of funds 
La—Carso v. Board of Liquidation of 
State Debt, 17 So.2d 358, 205 La 
368.. 

Va—Commonwealth v. Dodson, 11 S. 

E.2d l20, 176 Va 281. 

Provision for legislative expenses 
Me.—^In re Opinion of the Justices, 
96 A2d’749, 148 Me. 628. 

48. N.T.—^People v. Dayton, 66 N.T. 
367. 

4>8.6, W.Va—State V. Huber, 40 S.B. 
2d il,129 W.Va 198, 168 AL.R. 
808. • 

49- U.S.—Terminal B. Ass'n of St. 
Louis V. U.. S., Mo.. 46 S.Ct, 6, 266 
U.S. ’ 1.7. • 

Watab'. Paper , Co., v. Northern 
• Pac, Ky. Co., C.C.AMinn., 164 P.2d 

436. .. . . 

Ala—rWa^er WorJte . and . Sanitary 
. Sewer Board of Montgomery v, Sul¬ 
livan, 69 So.2d 709, 260 Ala 214— 
Alabama >Public Service* Commis¬ 
sion' y. Southern Bell Tel. & TeL 
i Co., 42 So.2d 666, 263 Ala 1. , 
Colo.—^ity ahd COxinty of Denver 
; v‘ People ex rel. Public Utilities 
Commission, ^66 P.2d 1106, 129 
Colo. 41—Bennett v. Mountain 
•States Tel. &'Tel. Co., 216 P.2d 714, 
121 Colo. 326. ; . . 

Cbnn.—City of New Haven v. New 
Haven Water Co., 46“ A.2d 831, 182 
Conn. 496,' 

Del.—Application of Diamond State 
TeL Co., 113 A2d 437. 

D.d.—A. &-M. Brand Heal'ty Corp. v. 

Woods, D.C., *93 F.Supp. 716.* 

Ind.—Public Service Commission' v. 


Indiana Bell Tel. Co., 112 N.B.2d 
761, 232 Ind. 332. 

Md.—Cohen v. Prey & Son, 80 A2d 
267, 197 Md. 686. 

Mich.—In re Manufacturer's Freight 
Forwarding Co., 292 N.W. 678, 294 
Mich. 67. 

Mina—Western States Utilities Co. 

V. City of Waseca 65 N.W.2d 256— 
Application of St. Paul City Ry. 
Co., 64 N.W.2d 487—^Application of 
Minneapolis SL Ry. Co., 87 N.W.2d 
633, 228 Minn. 435. 

Nev.—Steamboat Canal Co. V. Gar- 
son, 186 P. 801, 43 Nev. 298, rehear¬ 
ing denied 185 P. "1119, 43 Nev. 
298. 

N.J.—^National Dairy Products Co. v. 
Milk Control Board of N, J., 44 A 
2d 796, 133 N.J.Law 491. 

N.T.—Consolidated Edison Co. of N. 
Y. V. Maltbie, 91 N.Y.S.2d 39, 275 
App.Div. 475, reversed on other 
grounds 90 N.B.2d 36, 390 N.T. 196; 
appeal dismissed 70 S.Ct. 1030, 339 

U. S. 973, 94 L.Bd. 1379. 

R, I.—New England Tel. & Tel. Co. v. 
Kennelly, 67 A2d 705, 76 R.L 422. 

S. D,—^In re Northwestern Bell Tel. 
Co., 43 N.W.2d 653, 73 S.D. 870, cer¬ 
tiorari denied. Farmer's Union Ed¬ 
ucational and Co-op. Ass'n of S. D. 

V. Northwestern Bell Tel. Co., 71 S. 
Ct 489, 340 U.S. 934, 95 L.Ed. 674— 
Farmers’ Educational and Co-op. 
Union v. Circuit Court of Charles 
Mix County, 40 N.W.2d 402, 73 S.D. 
203. 

Tenn.—Tennessee Cent. Ry. Co. v. 
Pharr, 198 S.W.2d 289*, 29 Tenn.App. 
681. 

Tex.—^Lone Star Gas Co. v. State, 153 
S.W.2d 681, 137 Tex. 279, petition 
denied Ex parte State of Texas, 62 
S.Ct 418, 816 U.S. 8, 86 L.Ed. 679. 

City of Houston v. Southwestern 
Bell TeL Co., Civ.App., 263 S.W.2d 
169, error refused. 

12 C.J. p 806 note 60, p 810 note 97, 
p 852 note 89—51 OJ. p 13 note 1. 
Rate making power generally see 
Public Utilities § 16. 

49.5 Ohio.—^Hickey v, Burke, 69 N.E. 
2d 88, 78 Ohio App. 351, appeal dis-. 
missed 70 N.E.2d 274, 247 Ohio St. 
217. 

50- Minn.—Hunstlger v. Killan, 153 
N.W. 869, 180 Minn. 474, reargu¬ 
ment denied 163 N.W. 1095, 130 
Minn. 638. 

Va.—Grosso v. Commonwealth, 21 S. 

E,2d 728, 180 Va; 70. 

W.Va.—State v. Huber,' 40 S.E.2d 11, 
129 W.Va. 198, 168 AL.R. 808. 
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: ing taxes,51 the regtilation of elections,52 and vari¬ 
ous other matters.58 Also, the legislature has pow¬ 
er to direct that any work of public use and in¬ 
cidental private benefit shall be done, and that the 
expense of it shall be a burden on the property 
. benefited ;54 and it is within the legislative power to 
distribute or allocate the burden of costs arising 
from the making of a public improvement.®^-® It 
is also within the legislative power to define and de¬ 
clare public offenses®® and to prescribe the punish¬ 
ment therefor.®® 

Where it is not clear whether an act falls within 
the exercise of legislative, executive, or judicial 
power; it is within the power of the legislature as 


the depository of the legislative power of the state, 
to determine by which department such power shall 
be exercisecL®^ 

Public, officers. As is discussed in Officers § 9, 
the power to create offices is vested in the legislative 
department of the government, and the legislature 
may, subject to constitutional restrictions, determine 
on the eligibility and qualifications of officers, dis¬ 
cussed in Officers § 11, may determine their powers, 
discussed in Officers § 102, and may provide the 
method for filling offices, discussed in Officers § 27. 
Further, the fixing of the compfensation of officers 
is in general an inherent legislative power, as is 
considered in Officers § 93. . 


ITurdstlok 

When business, occupation, or pro¬ 
fession is so clothed with public in¬ 
terest as to be subject to regrulation 
by legislature, the legislature must 
provide the yardstick for such regula¬ 
tion. 

Fla.—^Lee v. Delinar, 66 So.2d 262. 

51. N.H.—Town of Keene v. Town 
of Roxbury, 126 A. 7, 81 N.H. 832. 
Va.—Southern Ry. Co. v. City of Dan- 
vliie, 7 S,B.2d 896, 176 Va. 800. 

12 C.J. p 806 note 63. 

58. Cal.—Heney v. Jordan, 176 P. 
402, 179 CaL 24, followed in Rod¬ 
gers v. Jordan, 176 P. 406, 179 CaL 
811. 

Mass.—^In re Opinion of the Justices, 
148 N.E. 142, 247 Mass. 683. 

12 C.J. p 806 note 61. 

Bight to vote 

Constitutional inhibitions of legis¬ 
lative interference with right to vote 
leave field of legislative activity cir¬ 
cumscribed by police power as to 
coxmervation and prevention of abuse 
thereof and promotion of efficiency. 
Wis.—State ex rel. Bkern v. Dam- 
mann, 264 NT.W. 769, 216 Wis, ^894. 

S3. Other matters held wlthiai legis¬ 
lative power 

(1) In general. 

Alaska.—Gordon v. Nash, 9 AJ'aska 
701. 

Cal.—^Title Guarantee & Trust Co. v. 
Woody, 146 P.8d, 262, 63 Cal.App.2d 
209. 

Fla.—Volusia County Kennel Club v. 

Haggard, Fla., 78 So.2d 884. 
m.—School Dist. No. 88 v. Kooper, 

: 43 N.B.2d 642, 380 HL 68. 

La.—^In re Meraux, 12 So.2d 798, 202 
La. 786—^McCoy v. Hunter, 120 So. 
767, 167 La. 1032. 

Mass.—Allen v. Prudential Trust 
Co., 136 N.B.. 410, 242 Mass. 78. 
N.T.-^ulfolk County y. Water Power 
and Control Commission, 281 N.T.S. 
623, 246. App.Div, 62, modified on 
other grounds 199 N.S1 41, 269 N.Y. 
168. 

S.D.—^Application of . Dakota Transp. 
of Sioux Fall^ 291 N.W. 689, 67 S. 
D. 221. . i 


Tex.—Ray v. State, Civ.App., 163 S.W. 

2d 660, error refused. 

Wash.—State ex rel. Everett Fire 
Fighters Local No. 360 v. Johnson, 
278 P:2d 662. 

(2) Engaging in industrial pur¬ 
suits. 

Ariz.—^Tillotson v. Prohmiller, 27j. P. 
867, 34 Ariz., 894. 

(3) Diversion of Waters. 

XJ.S.—City of Trenton v. State of 
New Jersey, N.J., 43 S.Ct. 534, 262 
U.S. .182, 67 L.Bd. 937, 29 A.L.R. 
1471. 

(4) Regulation of fishing. 

Tex.—Tuttle v. Wood, Civ.App., 85 

S.W.2d 1061, error refused. 

(5) Fixing of prices of milk. 

N.T.—Muller Dairies v. Baldwin,. 274 

N.T.S. 976, 242 App.Div. 296. 

(6) Application of the principles of 
comity or pubjUc policy. 

N. J.—Pan Ainerlcan Securities Corpo¬ 
ration V. Fried, Knipp Aktiengesell- 
schaft, 198 A. 770, 16 N.XMisc. 226. 

(7) Determination of what are^ 
compensable diseases and injuries. 
Ky.—^Nolley v. Diamond Coal Co., 166 

S.W:.2d 841, 291 Ky. 849. 

(8) Expulsion of aliens: 

U;S.—^U. S. ex rel. Zapp v. District 
Director of Immigration and Nat¬ 
uralization, C.C.A.N.T., 120 F.2d 
762. 

(9) Power to allocate materials and 
facilities for defense and the power 
to control price structure. 

O. S.—O’Neal v, XJ. S., aC-ATenn., 140 
F.2d 908, certiorari denied 64 S.Ct. 
946, 822 U.S. 729, 88 L.Ed. 1666. 

(10) Power to establish shortage 
rationing. 

U.S.—O’Neal v. U. S., supra. 

(11) Enlargement of the right to 
sue the United States for redress of 
grievances by Indian allottees. 

XJ.S.—^U. S. V. Eastman, C-C-AWash., 
118 F.2d 421, certiorari denied 62 
S.Ct. 68, 814 U.S. 635, 86 L.Ed. 610. 

54. W.Va.—Corptui Jharls anoted In 
Hutchinson,, v. Braxton County 
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Court, 130 S.E. 654, 655, 100 W.Va. 
461. 

12 C.J. p 806 note 66. 

54.5 Mass.—^Trustees of New York, 
N. H & H. R. Co. V. City of -New 
Bedford, 52 N.E.2d 324, 315 Maas. 
164. 

Drainago benefits 

The taxing of land for alleged 
drainage benefits is a legislative, not 
a judicial, function. 

Mo.—^Peatman v. Worthington Drain¬ 
age DisL, 176 S.W.2d 539, 238 Mo. 
App. 64. 

55. Mass.—Sheehan v. Superintend¬ 
ent of Concord Reformatory, 150 
N.E. 281, 254 Mass. 842. 

Mont.—Anderson v. Commercial Cred¬ 
it Co., 101 P.2d 367, no Mont'333. 
Or.—State v. Bolofl. 7 P.2d 776, 138 
Or, 668. 

Tenn.—Sandford v. Pearson, 231 S.W. 

2d 336, 190 Tenn. 652. 

12 C.J. p 806 note 67. 

50. U.S.—Reavis v. U. S., aCAOkl.. 
106 F.2d 982—Martin V. U. S.. C.C. 
AColo., 100 F.2d 490, certiorari de¬ 
nied 69 S.Ct 690, 806 . U.S. 649, 83 
L.Ed. 1048, Troutman v. U. S., 69 
S.C!t 590, 806 U.S. 649, 83 L.Ed. 

1047, Young v. U. S.. 69 S.Ct 590, 
306.U.S. 649, 83 L.Ed. 1048, Brown 
V. U. S., 69 S.Ct 690. 306 U.S. 649, 
83 L.3Qd. 1048, Herring v. U. S., 69 
S.Ct 591, 306 U.S. 649, 83 L.Ed. 

1048, Allbee v. U. S., 69 S.Ct 691, 
306 U.S. 649, 83 L.Ed. 1048, Berns 
V. U. S.. 59 S.Ct 691, 306 U.S. 649, 
83 L.Ed. 1048, and McMenus v. U. 
S., 69 S.Ct 642, 806 U.S. 661, 83 L. 
Ed. 1060. 

Mass.—Sheehan v. Superiptendent of 
Concord Reformatory, 160 N.B. 231, 
264 Mass. 342. 

12 C.J. p 806 note 68. 

57. U.S.—Commissioner of Internal 
Revenue v. Liberty Bank & Trust 
. Co., C.C.A, 69 P.2d 320. 

Ohio.—Fairview v. Gitfee, 76 N.E, 
865, 78 Ohio St 183. 

12 C.J. p 806 note 69. 
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§ 108. Encroachihent on Judiciiny 

Generally, under the principle of separation of powers, 
the legislature Is prohibited from encroaching on, or 
unduly burdening or Interfering, with, the. judicial de¬ 
partment in Its exercise of Judicial functions. 

As a general irule, under the principle of separa¬ 
tion of powers, the legislature is prohibited from 
encroaching on, or unduly burdening or interfering 


16 C.J. S. 

'with, the Judicial'department in its exercise of 
judidal functions.57*50 Although there is nothing 
in the constitution of the United States which for¬ 
bids the legislature of a state to exercise Judicial 
functions^^S the exercise of judicial functions by the 
legislature is forbidden, either expressly or by im¬ 
plication, by all the state constitutions now in force, 
except as directed or permitted therein,^® arid any 


57.50 U.S.—S. V. Carrollo, D.Cl 
Mo., 80 F.Supp. 3. 

- Ala.—^Broadway v. State, 60 So.2d 
70.1, 267 Ala. 414. 

DeL—DuPont v. DuPont, 86 X2d 724, 
32 Del.Cni.,418. 

Pla.—^Brooks v. Pan Am. Loan Co., 66 
So.2d 481—Simmons v. State, 36 So. 
2d 207. 160 Pla. 623. 

Oa.—Bankers Life & Cas. Co. v. Crav- 
ey, 71 S.E.2d 669, 209 Ga. 274. 

Nobles V. State, 68 S.B.2d 496, 
81 Ga.App. 229. 

Idaho.—^Application of Kaufman. 206 
P.2d 628, 69 Idaho 297. 

m.—^Agrran v. Checker Taxi Co., 105 
N.B.2d 713, 412 IlL 145—People v. 

. Scott, 48 N.B.2d 630. 383 Ill. 122. 

Ind.—^Noble County Council v. State 
ex reL Fifer, 126 N.B.2d 709—State 
ex reL Kostas v. Johnson, 69 N.B.2d 
692, 224 Ind. 640, 168 A.L.R. 1118. 

Ky.—Commonwealth ex rel. Tinder v. 
Werner, 280 S.W.2d 214. 

La.—^Arkansas Oak Flooring* Co. v, 

. United Mine Workers of America, 
81 So.2d 413, 227 La. 1109. 

Wimberly v. White, App., 54 So. 
2d 8S9. 

Md.—^Boaird of Zoning Appeals of 
Howard County v. Meyer, 114 A.2d 
626—Schneider v. Pullen, 81 A.2d 
226, 198 Md. 64. 

Masa—^In re Opinibn of the Justices, 
106 N.B.2d 269, 328 Mass. 679— 
In re Opinions of the “Justices, 49 
N.B.2d 252, 814 Mass. 767.- 

Mich.—In re White, 65 N.W.2d 296, 
340 Mich. 140, reversed on other 
grounds In re Murchison, 76 S.Ct. 

623, 349 U.S. 133, 99 L.Bd.- 

Wylie V. City Commission of Grand 
Rapids, 292 N.W. 668, 293 Mich.- 
671. 

Mlnm—^Petition for Integration of 
Bar of Minnesota, 12 N.W.2d 616, 
216 Minn. 196. 

Mont—State ex rel. Bennett v. Bon¬ 
ner, 214 F.2d 747, 123 Mont 414. 

Neb.—John A. Creighton Horae for 
Poor Working Girls* Trust v. Wait- 
man, 299 N.W. 261, 140 Neb. 3— 
Clark V. Lincoln Liberty Life Ina 
Co., 296 NW. 449, 139 Neb. 65. 

Nev.—State ex rel, Watson v. Merial- 
do, 268 P.2d 922. 

N.J.—Harrington v. Harrington, 67 
A.2d 642, 141 N.J.Eg. 466, modified 
on other grounds 61 AL.2'd 466, 142 
N.J.Ba. 466^In re Caruba, 51 A.2d 
446, 1-39 N.J.BQI. 404, amrmed 66 
A.2d 289, 140 N.J.Eg. 663, petition 
denied 61 A.2d 290, 142 N.J;Bq;. -868, 


certiorari denied 69 S.Ct 69, 836 
U.S. 846, 93 L.Bd. 896—Phelps 

Dodge Copper Products Corp. v. 
United Blec., Radio & Mach. Work¬ 
ers of America, 46 AL.2d.463, 138 N. 
J.Ba. 8, affirmed 49 A.2d 896, 189 
N.J.Bq. 97. 

—Smith V. Southern Union Gas 
Co., 269 P.2d 746, 68 N.M. 197— 
State ex rel. Sedillo v. Anderson, 
210 P.2d 626, 63 N.M. 441. 

N.T.—Johnson v. Smith, 69 N.Y.S. 
2d 68, 272 App.Div. 6, j^eversed on 
other grounds 77 N.E.2d 386, 297 
N.T. 166, 3 A.L.R.2d 888, motion 
denied 77 N.E.2d 276. 297 N.T. 884, 
certiorari denied 69 S.Ct 47, 835 
U.S. 824, 93 L.Bd. 378—United Bak¬ 
ing Co. V. Bakery and Confectionery 
Workers* Union,. Local 221, 14 N.T. 
S.2d 74, 257 App.Div. 601. 

People V. Riley, 64 N.T.S.2d 348, 
188 Misc. 969. 

Ohio.—^Zangerle v. Court of Common 
. Pleas of Cuyahoga County, 46 N.E. 
2d '866, 141 Ohio St. 70. 

In re Thomea, Prob., 117 N.B.2d 
740—State ex rel. Venn v. Baber, 
12 Ohio Supp. 60. 

Or.—State ex rel. Bushman. ▼. Van- 
denberg, 280 P.3d 844. 

Pa.—Commonwealth v. Knox, 97 A.2d 
782, 874 Pa. 843^—^Leahey v. Farrell, 
66 A.2d 677, 362 Pa. 62—In re Nom¬ 
ination Papers of American Labor 
Party, 44 A.2d 48, 362 Pa. 676. 

' In re Investigation by June, 1988, 
Dauphin County Grand Jury, Quar. 
Sess., 46 Dauph.Co. 64—^In re Shel¬ 
ley, Quar.Sess., 46 Dauph.Co. 60, af- 
. firmed 2. A.2d 809, 332 Pa. 368. 

S.C—State V. Whltener, 81 S.B.2d 
784, 226 S.C. 244—^Doran v. Robert¬ 
son, 27 S.B.2d 714, 203 S.a 434. 
S.D.—^Bandy v. Mickelson, 44 N.W. 
2d 341, 73 S.D. 485, 22 A.L.R.2d 
1129. 

Wash,—State ex rel. Pacific Tele¬ 
phone & Telegraph Co. v. Depart¬ 
ment of Public Service, 142 P.2d 
498, 19 Wash.2d 200. 

Iw.Va.—State ex reL Richardson v. 
County Court of Kanawha Coun¬ 
ty, 78 S.B.2d 669. . 

Particular statutes as encroaching 
or not encroaching on judiciary see 
- infra §§ 110^129. 

Judicial judgment 

Statutes cannot direct or control 
the judicial Judgment of the trial 
court or appellate court in the exer¬ 
cise' of Judicial power vested im the 
court by the constitution wh^> such 


judicial power is duly exerted with¬ 
in the limitation prescribed by the 
constitution in defining the powers 
and jurisdiction of the courts re¬ 
spectively. 

Fla.—In re Alklre*s Estate, 198 So. 

476, 142 Fla. 862, 144 Fla. 606. 
Fundamental power 
A legrislative enactment may not 
deprive courts of their fundamental 
power to protect against deprivation 
of liberty without due process of 
law. 

U.S.—^Bronemann v, U. S., C.C.A.S.D., 
138 F.2d SSl 
Mebhanlcal approval 

Constitutional provision for divi¬ 
sion of powers of governmental de¬ 
partments precludes legrislature from 
requiring a court merely to register a 
mechanical approval of the doings of 
an administrative or executive com¬ 
mittee without examination aa to le- 
j gal merits of the doingrs. 

Mass.—^Petition of Commissioner of 
Correction, 87 N.E.2d 207, 324 Masa 
635. 

Expression of intent 

A legislative intent to restrict and 
limit vested power and authority of 
courts must be expressed in clear and 
unequivocal language. 

Fla.—^Terry V. Ferreira, 51 So.2d 426. 

5& U.S.—^Prentis v. Atlantic Coast 
Line Co., Va,, 29 S.Ct. 67, 211 U. 
S. 210, 63 L.Ed. 150—Satterlee v. 
Matthewson, Pa., 2 Pet. 380, 7 L. 
Ed. 468—Cooper v. Telfair, Ga., 4 
Dali. 14, 1 L.BcL 721. 

Md.—^Baltimore v. State, 15 Md. 376, 
74 Am.D. 672. 

12 C.J. p 807 note 81. 

59. Ind.—Heath v. Fennig, 40 N.E.2d 
829, 219 Ind. 629. 

Iowa.—^Dallas Fuel Co. v. Home, 800 
N.W. 303, 230 Iowa 1148. 

Mont.—State ex rel. Grant v. Eaton, 
138 P.2d 588, 114 Mont. 199. 

RI.—State V. Gametto, 63 A.2d 777, 
76 RI. 86. 

Conformity to limitations 
The power of the legislative 
branch of government over the judi¬ 
cial branch must conform to consti¬ 
tutional limitations, since constitu¬ 
tion does not reserve to legislature 
all right to deal with other branches 
of government subject to exceptions, 
but expressly prohibits any branch 
from exemising power of other 
branch except In cases expressly per¬ 
mitted. 
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act by Which the legislature attempts to exercise au¬ 
thority or usurp functions properly within the scope 
of the judicisd pbWer is unconstitutional and void.®0 
It is, however, within the scope of the constitutional 
powers of the legislature to exercise powers judicial 
in their nature, where the exercise of such powers 
is incident and essential to the discharge of legisla¬ 
tive iunctibns.®! 

The judicial power cannot be impaired by the 
legislature by any statute establishing either the au¬ 
thority of a regulatory body or the manner in which 
it shall perform its functions.®*!-^ The legislature 
cannot bar or restrict the power of the judiciary to 
determine questibns of law,®i-i® but the legislative 
formulation of a rule of law, in advance of litiga¬ 
tion, which the court is to apply to a state of facts 
proved before it, does not violate the principle of 
separation of powers,®^*^? and the legislature may 
enact a statute to modify, for the future, the law 


as declared by decisions of the courts.®^-^® Also, the 
legislature has power to give the court discretionary 
powers when certain conditions have been judicially 
determined to exist or to direct the action of the 
court in the premises without discretion.®i*25 ^ 
provision that acceptance of the Workmen’s Qjm- 
perisation Act is . conclusively presumed imless elec¬ 
tion not to accept is signified does not intrude on 
the judicial field.®^ 

The distinction between the functions of the legis¬ 
lative and the judicial departments is that it is the 
province of the legislature to establish rules that 
shall regulate and govern in matters or tonsactions 
occurring subsequent to the legislative action, while 
the judiciary determines rights mid obligations with 
reference to transactions that are past or condi¬ 
tions that exist at the time of the exercise of 
judicial power,®® and the distinction is a vital one 
and not subject to alteration or change either by 


Teun,—^Moore v. Love, 107 S.W.2d 982, 
171 Tenn, 682. 

60. Ala.—State ex reL French v. 
Stone, 139 So. 828, 224 Ala. 234. 

Cal.—IJrliron v. Industrial Accident 
Commission, lio P.2d 64, 17 Cal.2d 
346. 

Fla.—Flllo V. Harllee, 161 So. 405, 
119 Fla. 274—Lee v, Harllee. 161 
So. 405, 119 Fla. 274—Otto v. Harl¬ 
lee, 161 So. 402. 119 Fla. 266~~ 
Thursby v. Stewart, 138 So. 742, 
103 Fla. 990— Corpus Juris cited lu 
Spafford v. Brevard County, 110 So. 
461, 460, 92 Fla. 617. 

IlL—Agran v. Checker Taxi Co., 106 
Nr.B.2d 713, 412 IlL 146— People ex 
reL Alexander v* City of Mt, Ver¬ 
non, 88 H.B.2d 45i 404 IlL 68-^ 
Schireson v. Walsh,. 187 N.B, 921, 
854 IlL 40. 

Ind.— Corpus Juris Seeundtua dted in 
Noble County Council v. State, 125 
K.E.2d 709, 715— Corpus Juris Se- 
cuadum, ■ cited la McClanahan v. 
State, 112 N.B.2d 576, .577, 232 Ind. 
567— Corpus Juris Secundum cited 
ia State ex rel. Kostas v. Johnson, 
69 N.B.2d 592, 695, 224 Ind. 540, 168 
A.L.R. 1118. 

City of Indianapolis v. National 
City Bank of Indianapolis, 148 N.B. 
676, 80 Ind.App. 677, affirmed 141 
N.B. 249, 80 IndA.pp. 677. 

Iowa.—Wilcox y. Miner, 205 N.W. 
847, 201 Iowa 476. . , - 

Ky.—Sibert v. Garrett, 246 S.W. 466, 
197 Ky, 17. 

Neb.— Corpus Juris quoted la Gordon 
V. Lowry, 217 H.W. 610, 612, 116 
Neb. 869. 

N.J.—^Bendler v, Bendler, 69 A:2d 802, 
3 N.J. 161. 

ILL—Creditors* Service Corporation 

• V. Cumniings, 190 A. 2. 

Tenn.—Moore v. Love, 107 aw.2d 
982, 171 TenxL 682. 

16 C.J.S.—82 


Tex.—^L. B. Whltham & Co. v. Hen¬ 
drick, ClVwApp., 1 S.W.2d 907, error 
, refused—State v. Vincent, Civ. 
App., 217 S.W. 402, affirmed Com. 
App., Vincent v. State, 236 S.W. 

. 1084. 

12 C.J. p 807 notes 83 [a], 84. 
Betermlaatioa of fact q.udstioas 
' A determination by a legrlslative 
body on a question of fact is not 
bindlngr on a court where the power 
of legislative body is challengred. 

N.Y.—^People ex rel. Consolidated Wa¬ 
ter Co. of Utica V. Maltble, 9 N.E. 
2d 961, 275 N.Y. 867, appeal dis¬ 
missed 68 act. 606, 303 U.S, 158, 
82 LuBd. 724. 

Territorial legrlfilatures 
The rule stated in the text is ap-' 
plicable to territorial legrislatures. I 
U.S.—Alton y. Alton, C.AVirgrin Is¬ 
lands, 207 F.2d 667, vacated on oth¬ 
er firrounds 74 S.Ct 736, 847 U.S. 
610, 93 L.Bd. 987. 

HawaiL—^In re Cummins, 20 Hawaii 
518. 

Philippine.—^BHientas v. Birector nf 
Prisons, 46 Philippine 22—U. a v. 
Angr Tang* Ho, 43 Philippine L 
62 C.J. p 804 note 38. 

61. Mich.—Flint, etc.. Plank Hoad 
Co. V. WoodhulL 26 Mich. 99, 12 
Am.H. 233. 

12 CJ. p 808 note 88. 

61.5 Wash.—State ex reL Pacific 
Telephone & Telegrraph Co. v. De¬ 
partment of Public Service, 142 P. 
2d 498, 19 Wash.2d 200. 

61.10 N.BL—Cloutier v. State Milk 
Control Board, 28 A.2d 664, 92 N.H. 
199. 

Other statement of rule 
The Legislature may enact laws 
biit may not declare what the law 
is. 

N.H.—Davie, v. Kochester Cemetery 
Ass'n, 28 A.2d 377, 91 NJS. 494— 

J9Z 


Lisbon Sav. Bank & Trust Co. v. 
Moulton’s Estate, 22 A.2d 331, 91 
N.H 477. 

‘61.15 U.S.—^Menominee" Tribe of In¬ 
dians .y. U. a, 101 Ct.CL 10. 

6L20 U.S.—^Hollingsworth v. Federal 
Min. & Smelting Co., D.C.Idaho, 74 
P.Supp. 1009—^Wamick v. Bethle- 
hem-Fairfield Shipyard, D.C.Md., 68 
P.Supp. 867. 

Ark.—Shultz v. Young, 169 aw.2d 
648, 205 Ark. 633, 

Colo.—^Hifie Potato Growers’ Co-op. 
Ass’n V. Smith, 240 P. 937, 78 Colo. 
171. 

Tex.—Elder Chevrolet Co. v. Bailey 
County Motor Co., Civ.App., 161 S. 
W.2d 938. 

61.25 Wis.—^In re Adoption of Mor¬ 
rison, 66 N.W.2d 732, 267 Wis. 625. 
The legislative formulation of what 
would otherwise be a rule of judicial 
discretion is not a usurpation of Ju¬ 
dicial functions. 

U.S.—^Yakus V. U. S., Mass., 64 aCt. 

660, 321 U.S. 414, 88 L.Bd. 834. 

1 62. AJa—Chapman v. Hallway Fuel 
Co., 101 So. 879, 212 Ala. 106. 

63. Colo.— Corpus Juris quoted in 
Parsons v. Parsons, 198 P. 166, 168, 
70 Colo. 154. 

m. —Carolene Products Co. v, Mc¬ 
Laughlin, 5 N.B.2d 447, 865 IlL 
62— Corpus Juris quoted in Green¬ 
field v. Russel, 127 N.B. 102, 105, 
292 IlL 392, 9 A.L.R. 1334. 

Ky.— Corpus Jtiris dted in Rohde v. 
City of Newport, 55 S.W.2d 368, 
370, 246 Ky. 476. 

12 CJ. p 807 note 85, p 872 note 69 
Ca], 

Other statement of rule 
The chief distinction between a 
“legislative function” and “judicial 
function” is that former sets up 
rights or inhibitions usually general 
In character, whereas latter inter- 
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legislative action or by judicial decrees.^^ So, it 
is not the function of the legislature to determine 
whether a statute declaring a general policy has 
been violated in a particular case.^4-5 Under the 
rule that the courts, and not congress, are the final 
authorities on constitutional validity, congress can¬ 
not make valid that which conflicts with the con¬ 
stitution, and cannot command enforcement of that 
which is, by h 3 rpothesis, not the law of the United 
States.®^-*^® Accordingly, while pending a specified 
mode of review, congress may command! obedience 
to a possibly erroneous regulation under a valid stat¬ 
ute, it may not command obedience to an invalid 
statute,^^-!^ 

The judiciary cannot consent that its province 
shall be invaded by either of the other departments 
of the government, and the judiciary will construe 
legislative acts so as to avoid the restdts of en¬ 
croachment by the legislative branch on the judicial 
branch of government, if possible.®®*® 

§ 109. -By Constitutional Provisions 

A constitutional provision purporting to reverse de* 
cislons of the courts theretofore rendered is void to the 


extent that It disturbs vested rights or violates due 
process. 

To the extent that it would disturb vested rights 
or otherwise, violate the due process of law guaranty 
of the fourteenth amendment to the federal, consti¬ 
tution, a constitutional provision purporting to re¬ 
verse decisions of the courts theretofore rendered 
is void;®® but such a provision is valid and will 
be given a retroactive effect where it merely under¬ 
takes to validate certain official acts performed un¬ 
der the authority of statutes which have since been 
declared unconstitutional.®'^ .. 

Powers or ftmctions of the ,courts may be taken 
from them by constitutional proyifions.®^ , .. 

§ 110. -Conferring Judicial Powers 

judicial pcwers may not be delegated, by tiie legisla. 
ture to any person charged with the performance of 
duties that are not Judicial. . * 

- It is not within the aulliority of the legislature 
to delegate judicial powers to any person or class 
of persons charged with the performance of duties 
that are not judicial,®® such as to executive or 
ministerial officers, as discussed infra § 173. So a 


prete, applies, and. enforces existing 
law as related to subsequent acts, of 
persons amenable thereto. 

Ga.—South View Cemetery Ass'n v. 
Hailey, 34 S.B.2d 863, 199 Ga. 478. 

XiOgislativs acts and Judiolal acts dls« 
tingoldhed 

There Is a distinction between 
*le^lative acts** and “Judicial acts** 
in that Iiegislature makes law and 
courts apply it, enactment of laws 
is exercise of legislative power and 
interpretation thereof is exercise of 
Judicial power, “legislative power" 
prescribes rules of action and f*Ju- 
dlclal power** detenninea whether 
such rules have been transgressed in 
particular case, and legislature pre¬ 
scribes rules for future, while Judi¬ 
ciary ascertains existing facts. 

Hich.—^In re Manufacturer’s.Freight 
Forwarding Co., 292 N.W. 678, 294 
Mich. 67—In re Application of Con- 
soUdated Freight Co., 261 N.W. 

, 481, . 265 Mich. 340. ' 

Xiegislation and Judicial inquiry dis. 
tinguished 

A “judicial inquiry" investigates,, 
declaires, and enforces liabilities as 
they' stand oh present or past facts 
and under laws supposed already to 
exist; while “legislation" looks to fu¬ 
ture and changes existing conditions, 
by making new rule -to- be applied 
thereafter to all or some part of 
those subject to its power. 

XJ.S.—^Prentls v. Atlantic Coast Line 
Co., Va., 29 act 67, 211 U.S. 210, 
63 1i;Bd.l60. . 


In re Federal Walter & Gas Corp., 
C.A.D61., 188 F.2d 100, certiorari 
denied 71 aCt 1018, 341 H:a 968, 
96 L.Ed. 1876. 

Mich.—^In re Manufacturer’s BYeight 
Forwarding Co., 292 N.W. 678; 294 
Mich. 67. * 

Chdlt.or ianooenoe 
The constitutional power to pass on 
guilt or Innocence of person charged 
with crime rests with Judicial de¬ 
partment and not legislature. 

W.Va-—State ex reL Coole v. Sims, 
68 aB.2d 784, 138 W.Va 619. 

64.. Fla.—State ex reL Williams v. 
Whitman, 166 So. 706, 116 Fla. 196, 
95 A.L.R. 1416. . 

12 C.J. p 808 note 86. 

64.5 CaL-T^ommimlsi: Party of XJ. S. 
of Ameiica v. Peek, 127 P.2d 889, 
20'Cal.2d 636. 

64.10 XJ.S.—Brown v. W. T. Grant 
Co., D.C.N.T.» 68 F.Supp. 182. . ] 

64.16 XJ.S.—^Brown . v. W. T. Grant 
Co., supra. 

66. Cal.—^McClure v. Nye, 133 P. 

1145, 22 CaLApp. 248. 

Ky.—^Allison v. Louisville, etc., R. 
Co., 9 Bush 247. 

65.6 Mo.—Nichols v. State Social Se¬ 
curity Commission of Missouri, 
App., 156 S.W.2d 760V'transferred, 
see 164 S.W.2d 278, 349“Mo. 1148. 

66. Fla.—^Dickerson v. Acosta, 15 
Fla. 614—^McNeaJy v. Gregory, 18 
Fla. 417. 


67. Ga.—Hammond v. Clark, 71 S.E. 
479, 186 Ga. 818, 88 L.R.A..N.S., 77. 

12 ax p 808 note 90. 

68. Bight to punish as for contempt 
may be taken* from the court by cpn- 
stitutioiial provisions. 

Colb.—^Marians v. People, 169 P. 155, 
69 Colo. 87. 

69. Fla.—Gk>ugh v. State ex reL 
Sauls, 66. So.2d 111. 

La.—^Mongogna v. O’Dwyer, 16 So.2d 
829, 204 La. 1030, 162 AL.R 162. 
Neb.—^Nickel v. School Board , of Ax- 
tell, 61 N.W.2d 666, 157 Neb. 813— 
Elliott v., Wllle, 200 N.W. 847, 112 
Neb. 78. 

Ohio.—Stockwell -v. N. T., C & St 
L. R. Co., 18 Ohio N.P.,N.S„ 29. 

12 C.X p 808 note 91. 

IKatutes held uot invalid 
*' (1) In general. 

Ark.—^Morley v. Fifty Cases of Whis¬ 
key, 226 S.W.2d 844, 216 Ark. 528. 
Cat—Hinds v. State Bar of Califor- 
'nia. 119 P.2d 134, 19 Cal.2d 87. 
Minn.—Tait v. Schmahl, 204 N.W. 

637, 164 Minn. 122. v 
Okl.—Goodall v. City of Clinton, 161 
P.2d 1011, 196 OkL 10. 

Pa.—Commonwealth v. Cohen, Com. 
PI., 46. DauplrGo; 394; reversed bn 
other grounds-14 A.2d 362, 140 Pa. 
Super. 361. 

RX’^NarTaganSett Electric Lighting 
Co. V. Sabre, 146 A..777, 60 R.I. 
288, -66 ' A.L.R." 1663, reargum^t 
denied 147 . A. . 668, 6.6 A.L.R. 1553. 
W.Va.—Wiseman v. Calvert 69 S.B. 
2d 446, 184 W.Vo. 303. 
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statute authorizing an unofficial person to ‘sit in the 
place of a judge who is disqualified is invalid.'^® It 
has been held, however, that the legislature has the 
power to authorize the mayor of a borough to try 
certain cases of a civil natureStatutes relating 
to coroner’s juries invest such juries at the most 
with only quasi judicial power and are not invalid 
as investing them with judicial power.^i .Power and 
authority to confer judicial power on courts is con¬ 
sidered in Courts ^ 120 et seq. 

g 111 , Imposing Nonjudicial Duties 

The Constitutionality of statutes imposing noh- 
judicial duties on courts or judges is treated infra 
§ 162. 

Examine Pocket Parts for later cases. 

(2) Clause In provision of Bank¬ 
ruptcy Act for relief of debtors, au¬ 
thorizing confirmation of composi¬ 
tion after majority in number and 
amount of creditors have consented 
in writing to such offer, as delega¬ 
tion of judicial powers to debtors or 
creditors. 

tJ.S.—In re LandQuist, C.CA.I1L, 70 

F. 2 d 929, certiorari denied Hwden- 

brook V. I 4 andaui 8 t, 65 S.Ct. 98, 293 

U.S. 584, 79 JjMd. 680. 

(3) Statute authorizing establish¬ 
ment of bovine tuberculosis eradica¬ 
tion districts, op ;petltlon of .cattle 
owners, not imconstltutional as del¬ 
egating judicial authority. 

Iowa.—Lausen v. Board of Supers of 

Harrison County, 214 N.W. 682, 204 

Iowa 30. 

(4) Statute authorizing creation of 
reclamation districts by initiative 
and referendum. 

Xex.—^Trimmier v. Carlton, 296 S.W. 

1070, 116 Tex. 572. 

( 6 > Statute divesting the probate 
court of power to commit mentally 
ill persons of the age of seventy 
years without the consent of the hos¬ 
pital. 

Ohio.—In re Thomas, Prob., 117 N.B. 

2d 740. 

( 6 ) . Statute providing for determi¬ 
nation of value of lands' by municipal 
governing authority. 

N.J.—^Fraser V. Teaneck Tpl, 64 A.2d 
■ 846, 1.3Sr.J. 603. 

federal ConstitatioiL not restriction 
on states 

There is no provision of the feder¬ 
al Constitution which directly Cr im¬ 
pliedly prohibit a state, under its 
own laws, from conferring on nonju¬ 
dicial bodies functions that may be 
called judicial. . . 

XJ.S.—Consolidated Rendering Co. v. 

Vermont, Vt., 28 S.Ct. 178, 207 XLS. 

641, 62 IjJECL 827. - . 

Probable Muse 

The determination of the‘ existence 


I 112 ; -Construction of St^itutes 

a. In general 

b. As to constitutionality 

c. Amending and remedial statutes 

d. Repealing statutes 

' a. In General 

The Interpretation of existing rtatutes Is a judicial: 
function with which the legislature cannot Interfere; but 
declaratory statutes are entitled to respectful considera¬ 
tion by the courts to the extent that they constitute 
legislative constructions of doubtful phraseology, and a 
legislative declaration embodied In the act Itself as to its 
meaning and construction Is binding on the courts. 

The interpretation of existing statutes is a judicial 
function with which the legislature cannot inter- 
fere,72 and statutes granting no new rights but 


of probable cause, with respect to 
the issuance of a search warrant , is 
a judicial function which cannot 
validly be delegated to affiants, and 
the magristrate or court issuing war¬ 
rant, rather than affiant, must be con¬ 
vinced that there is probable cause 
for its issuance. 

Utah.—Allen v. Lindbeck, .93 P.2d 920, 
97 Utah 471. 

7a Wis.—Van Slyke v. Trempealeau 
County Farmers*'Mut. P. Ins. Co., 
39 Wis. 390, 20 Am.R. 60. 

70.5 N.J.—^Borough of Ramsey v. 
Basil, 21 A.2d 860, 19 N.J.Misc. 
666 . 

71. Ill.—Devine v. Brunswick-Balke- 
Collender Co., 110 N.B. 780, 270 
DL "604. 

12 CJ. p 834 note 87. 

72. U.S.—^Personal Finance Co. of 
Braddock v. U. S., D.C.Del., 86 F. 
Supp. 779. 

Ala.—^Nelson v. Brown, 7 So. 2d 672, 
242 Ala. 616. 

Cal.rrC^ifprnia Employment Stabili¬ 
zation Commission v. Chichester 
Transp. Qo., 172 P.2d 100, 76. Cab 
App.2d 899. 

Ga.—McCutcheon v. Smi^ 36 S.E.2d 
144, 199 Ga. 685. 

Iowa.—^Anderson v. Hadley, 63 N.W. 
2d 234—State v. Parsons, 220 N.W. 
328, 206 Iowa 890. 

—Corpus Juris Secundum gnot- 
ed Ja Board of Com*rs of .Wyan¬ 
dotte County V. General Securities 
Corp., 138 P.2d 479, 487, 167 Kan. 
64. 

Md-—^Montgomery County v. Rigelow» 
77 A.2d 164, 196 Md. 413. 

Mich.—Bankers’ Trust Co. of Detroit 
V. Russell, 249 N.W. - 27, 2l 63 Mich. 
077 —^Bankers* Trust Co. of Detroit 
V. Solovich, 246 N.W. 606, 261 
'Michi 582, reheard 249 N.W. '477— 
Equitable Trust Co. v.' Milton ReAl- 
tjr 'Co., 246 N.W. 500, 261 Mich. 
671, reheard 249 N.W. 30, 263 MlCh. 
678. 


N.T.—City of Buffalo v. U. S. Trust 
Co. of New York, 108 N.T.S.2d 634, 
279 App.DiV. 146, affirmed City of 
Buffalo V. Strong Co., 106 N.E.2d 
217, 304 N.Y. 132. 

Ohio.—^Dayton Metropolitan Housing 
Authority v. Evatt, 53 N.E.2d 896, 
143 Ohio St. 10, 162 A.L.R. 223. 

Pa.—Commonwealth ex rel. Smith v: 

Clark, 200 A. 41, 881 Pa. 406. 
Washl—^Kennewick Irr. Dist. v. Ben¬ 
ton County, 36 P.2d 1109, 179 Wash. 

' 1 . 

Wis.—^Moorman Mfg. Co. v. Industrial 
Commission. 5 N.W.2d 743, 241 Wis. 
200 ; 

Determination of meaning, of stat¬ 
ute calls for the exercise of a judi¬ 
cial power and, although understand¬ 
ing of later legislature as to its 
meaning Is entitled to consideration, 
the duty of weighing it rests finally 
on courts and court must give stat¬ 
ute .that (jonsfruction which legisla¬ 
ture enacting it intended. 

OkL—City of Bristow ex rel. Hedges 
V. Groom,. 151 P.2d 936, 194 Okl. 
884. ^ 

Operation of air^rt 
Whether operation of airport by 
municip^ity,. pursuant to statutory 
authority, is in furtherance of a gov¬ 
ernmental function or is a proprie¬ 
tary undertaking, is a judicial and 
hot a legislative question, and legis¬ 
lature could not make the operation 
a governmental function rather than 
a proprietary fimction by mere legis¬ 
lative'declaration to that effect 
N.C.—Rhodes V. City of Asheville, 63 
S.B.2d 313, 230 N.C 769. 

BefunA 6f tax 

A subsequent legislature cannot by 
abater act, declare the construction 
which was Intended by a former en¬ 
actment in such , manner as to make 
the construction binding bn a court 
faced with making a construction of 
the earlier abt and a deblaration by 
subsequent legislature, that statute 
adopted by former legislature, impos.- 
[ing?tax or license fee, hai been en- 
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merely construing former enactments are void as an 
encroachment on the judiciary but it has been 
held that declaratory statutes are entitled to respect¬ 
ful consideration by the courts to the extent that 
they constitute legislative constructions of doubtful 
phraseology, even though their interpretation may 
not be bindingSome authorities hold that a 
declaratory statute, although retrospectively void, 
is'valid as to future cases,'^^ and that, in the ab¬ 
sence of intervening rights, an act declaratory of a 
former one has the same effect as though embodied 
in the original act at the time of its passage;*^® 
but other authorities hold that a legislative body 
cannot compel the courts to adopt a particular 


construction of a law which the legislature permits 
to remain in force, and that .unless the declaratory 
act constitutes an express or implied amendment of 
the original act, it will not be binding .on the courts, 
even though it is entirely prospective in its operation 
and expressly confined to future cases.*^^ 

However, such statutes are without the sphere of 
constitutional legislative action in so far as any 
retrospective operation is concerned;'^8 and they 
can neither overturn an interpretation already given 
by the courts,*^^ nor bind the latter, with respect to 
the application of the original statutes to transac¬ 
tions which occurred or rights of action which ac¬ 
crued prior to the passage of the declaratory act^o 


acted as result of inadvertence or 
mistake, Is ineffective to establish a 
moral obligation to refund a tax or 
fee paid pursuant to prior enactment, 
but such rule does not apply to a 
declaration by the same legrislature of 
such tenor, in which, case it will be 
accepted as a verity by the court. 
•V^ris.—State ex rel. Larson v. Giessel, 
64 N.W.2d 421, 266 Wis. 647. 
Olarifying regnlatloiL 
Although where an act uses am¬ 
biguous terms or is of doubtful con¬ 
struction a clarifying regulation or 
one indicating method of an act’s ap¬ 
plication to specific cases is to be giv¬ 
en weight by the courts, interpreta¬ 
tion of a statute always remains 
function of judiciary and regulation 
cannot change what the act originally 
meant. 

U.S.—Commissioner of Internal Rev¬ 
enue V. Winslow, C.C.A.1, j.13 F.2d 
418, 183 AKR. 405. 

Saks V. Higgins, D.CN.T., 29 
F.Supp. 996, affirmed C.C.A, 111 P. 
2d 78, certiorari granted Maass v. 
Higgins, 61 S.Ct 37. 311 U.S. 626, 
86 L.Pd. 398, reversed on other 
grounds 61 S.Ct 631, 312 U.S. 443, 
85 L.Pd. 940, 132 AL.R. 1035. 

73. Ariz.—^Martin v. Moore, 143 P.2d 
384, 61 Ariz. 92. 

Ga.—^McCutcheon v. Smith, 35 S.P.2d 
144, 199 Ga. 685. 

Kan.—Corpus Juris Seeuudum quot¬ 
ed iu Board of Com’rs of Wyan¬ 
dotte County V. General Securities 
Corp., 138 P.2d 479, 487, 167 Kan. 
64., 

Or.—^Macartney v. ShipherA 117 P. 
814, 60 Or. 133, Ann.Ca8.l913D 

1267. - I 

Whether statute general or special . 

Whether a law is general or spe¬ 
cial in its nature Is a question for 
the couits and not for the legisla- 
tura 

Kan.—^Rambo v. Larrabee, 78 P. 915, 
67 Kan. 634. 

74. U.S.—U. S. V. Minker, D-OMd-i 
19 F.Supp. 409. 

Cal.—California Employment Stabili¬ 
zation Commission v. Payne, 187 P. 


I 2d 702, 81 Cal.2d 210—Stockton 
I Savings & Loan Bank v. Massanet, 
114 P.2d 692, 18 Cal.2d 200. 

Iowa.—State v. Parsons, 220 N.W. 
328. 206 Iowa 890. 

Kan.— Corpus Juris Secundum quoted 
in Board of Com’rs of Wyandotte 
County V. General Securities Corp., 
138 P.2d 479. 487, 167 Kan. 64. 
N.D.—^Pradet v. City of Southwest 
Fargo, 59 N.W.2d 8,71. 

12 C.J. p 812 note 31. 

Legislative construction as extrinsic 
aid to construction of statutes gen¬ 
erally see Statutes S 360. 

76. Ala—Caylor v. State, 121 So. 12, 
219 Ala 12. 

Cal.— Corpus Juris cited in Clayton 

V. Schultz, 60 P.2d 446, 449, 4 Cal. 
2d 426. 

California Employment Stabiliza¬ 
tion Commission v. Chichester 
Transp. Co., 172 P.2d 100, 76 Cal. 
App.2d 899. 

12 C.J. p 812 note 87. 

76. Iowa—State v. Schlenker, 84 N. 

W. 698, 112 Iowa 642, 84 Am.S.R. 
860, 61 L.R.A 347. 

12 C.J. p 812 note 28. 

77. Miss.—^Planters’ Bank v. Black, 
19 Miss. 43. 

Neb,—^Lincoln Bldg., etc., Assoc, v. 

Graham, 7 Neb. 173. 

Tenn.—Governor v. Porter, 6 Humphr. 
166. 

Substance and not the mere form 
of the enactment determines whether 
the statute is declaratory or amend¬ 
atory within this rule. 

Miss.—^Planters’ Bank v. B^ck, 19 
Miss. 43. 

12 C.J. p 813 note 39. 

78. U.S,—Personal Finance Co. of 
Braddock v. U. S.. D.C-DeL, 86 P. 
Supp. 779. 

Ala—Caylor v. State, 121 So. 12, 219 
Ala 12. 

Conn.—^Preveslln v. Derby & Ansonia 
Developing Ca, 151 A 618, 112 
Conn. 129^ 70 AL.R. 1426. 

Ind.—State v. - Board of Com’rs of 
. Carroll County, 17$ N-E. 663, 203 
Ind. 23. 


I Kan.— Corpus Juris Secundum quoted 
j in Board of Com’rs of Wyandotte 
County V. General Securities Corp,, 
138 P.2d 479, 486, 157 Kan. 64. 

La—State ex rel Parish Board of 
Health of Calcasieu Parish v. Po¬ 
lice Jury of Calcasieu Parish, 108 
So. 104, 161 La 1. 

Miss.—Jefferson Standard Life Ins. 

Co. V. Dorsey, 173 So. 669. 
iN.D.— Corpus Juris cited in Baird v, 
Burke County, 206 N.W. 17, 20, 63 
N.D. 140. 

Pa=—Commonwealth ex rel. Smith v. 

Clark, 200 A 41, 381 Pa 405. 

S.C.^ — ^Epps V. McCallum Realty Co., 
138 S.B. 297, 139 S.C. 481. 

12 C.J. p 811 note 26. 

Not expository 

Act prohibiting any one but li¬ 
censed attorney from collecting 
claims is not expository. 

Ala—^Kendrick v. State, 120 So. 142, 
218 Ala 277, certiorari denied 120 
So. 144, 218 Ala 279. 

79. Ga—^McCutcheon v. Smith, 36 S. 
E.2d 144, 199 Ga 685. 

Kan.— Corpus Juris Secundum quoted 
in Board of Com’rs of Wyandotte 
County V. General Securities Corp., 
138 P.2d 479, 486, 157 Kan. 64. 

N.J.—^Hyman v. Long Branch Kennel 
Club, 176 A 336, 13 N.J.Misc. 67, re¬ 
versed on other grounds 179 A 105, 
116 N.XLaw 123. 

12 C.J. p 811 note 26. 

Interpretation by cotixt, binding 
The interpretation given to . a stat¬ 
ute by a court of l€LSt resort Is bind¬ 
ing on all departments of the gov¬ 
ernment, including the legislature. 
Neb.—State v. Van Camp, 64 N.W.’ 
113, 86 Neb. 9, 91. 

KEonicipal ordinance 

An ordinance attempting to define 
words used in a statute is ineffectual 
where the court has previoudly plac¬ 
ed a construction on such statute. . 
Kan.—State v. Barxon, 15 P.2d 466, 
136 Kan. 824. 

80. U.S.—^Personal Finance Co. of 
Bradddck v. U. S., D.CDeL, 86 F. 
.Supp. 779v 
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16 C.J. S. 

A statute which chang^es the cotnmon .law or mod¬ 
ifies an existing statute is not invalidated by the 
fact that it assumes the law to have been in the past 
what it is now declared to be for the future.^i 

Construction embodied in act to he construed, 
A legislative declaration embodied in the act itself 
as to its meaning and construction is binding on the 
courts.^^ This rule applies, for example, to legisla¬ 
tive definitions of terms used in the act.83 In like 
manner, the application of a statute may, by its 
terms, be limited or restricted.*^ However, a legis¬ 
lative declaration of the purpose of a statute is not 
binding on the courts,*5 nor is a legislative char¬ 
acterization of a tax conclusive on the courts,®* 
but in all courts, and certainly in courts of first 
instance, the legislative declaration of purpose and 
policy is entitled to gravest consideration, and un¬ 
less clearly overthrown by facts of record, must 
prevail.®^ 


CONSTITUTIONAL LAW § 112 

b. As to Constitiitionality 

The question as to the constitutionaPty of a statute 
Is not for legislative determination, and a statute, as 
against a challenge to its validity, cannot stand on 
legislative declaration alone. 

While the legislature may, in the first instance, 
determine for itself whether a contemplated act is 
constitutional,®* the question as to the constitution¬ 
ality of a statute is not for legislative determina¬ 
tion,®* but is vested in the judiciary, as considered 
supra § 92, and a statute, as against a challenge to 
its validity, cannot stand on legislative declaration 
alone.*® Also, the legislature cannot forestall ju¬ 
dicial construction of the constitutionality of a stat¬ 
ute by incorporating therein a provision that noth¬ 
ing in the act shall be construed as contrary to 
the provisions of the constitution.*^ A provision 
of statute declaring that the unconstitutionality of 
one portion thereof shall not affect the validity of 
other portions generally is valid,*!•* but such a pro- 


Xowa.—^Baker v. Clowser, 138 N.W. 
837. 158 Iowa 156. 43 Li.K.A.,N.S.. 
1056. , - 

irA.Ti. —Oorptu Sdoandum anotad 

ia Board of CJomTs of Wyandotte 
County V. General Securities Oorp.. 
138 P.2d 479. 486. 157 Kan. 64. 

12 C.J. p 811 note 27. 

81. Ala.—Oaylor v. State. 121 So. 12. 
219 Ala. 12. 

12 aj. p 812 note 36. 

82. U.S.—^Philadelphia Rapid Trans¬ 
it Co. V. IT. S., D.C,Pa., 8 P.Supp. 
162. 

12 aJ. p 812 note 32. 

83. N.C.—Carter v. Carter, 61 S.B.2d 
711, 232 N.G 614. 

Pa.—^Parnassus Borouirh v. Parnas¬ 
sus United Presbyterian Church, 43 
PeuCo. 142. 

S.C.—Windham v. Pace, 6 S.B.2d 270, 
192 S.C. 271.. 

S.D.—State v. Vanderhule, 239 N.W. 
486. 69 S.D. 251. 

Va.—Commonwealth v. Whiting Oil 
Co... 187 S.R 498, 167 Va. 73. 

12 Cl. p 812 note 33. 

Other than, ordinary meaning 
Congress has .right to legislate by 
attaching definitions to words, so' 
that words mean something else than 
what they would ordinarily be under¬ 
stood to signify. 

D.C.—Pathoa v. Hobby. D.C., 128 F. 
Supp. 161. 

84. N.X—State Assessors v. Plain-, 
field Water Supply Co., 62 A. 230, 
67 N.J.Law 367. 

Tex.—^Barnett v. Stata 62 S.W. 765, 
42 Tex.Cr. 302. 

85. Fla—City of Das^ona Beach v. 
King. 181 So. 1, 116 AL-R. 880. . 

W.Va—State ex rel. City of Charles¬ 
ton v. Sims, 64 S.B.2d 729, 132 W. 
Va 826, 

12 C.J. p $12 note 35. 


Character of business or occupation 
The Legislature cannot, by pream¬ 
ble or fact-finding declaration, attrib¬ 
ute to a business or occupation a 
character which it does not have ac¬ 
cording to common knowledge and 
experience and thus withdraw the 
legislation from judicial review. 
N.C.—State v. Harris, 6 S.B.2d 864, 
216 N.C. 746, 128 AL.R. 668. 

86. Ark.—Sparling v. Refunding 

Board, 71 S.W.2d 182, 189 Ark. 189. 

87. U.S.—Stephenson v. Binford, P. 
CTex., 63 F.2d 509, affirmed 53 S. 

, Ct 181, 287 U.S. 261, 77 L.Ed. 288, 
87 AL.R. 721. 

Hollingsworth v. Federal Min. & 
Smelting Co., D.CIdaho, 74 F.Supp. 
1009. 

Ariz.—Humphrey v. City of Phcenix, 
102 P,2d 82, 65 Ariz. 374. 

Uberal constructioii 
Where directive in statute com¬ 
mands that such statute be liberally 
construed to effectuate purposes 
thereof, such directive will be given 
consideration and effect, as indicating 
legislative purpose and intent, al¬ 
though in final analysis eourts and 
not legislature exercise final authori¬ 
ty in construction of statutes. 

W.Va.—City of Huntington v. State 
Water Commission, 64 S.B.2d 226, 
186 W.Va. 668. 

Kunicipal ordluaaos 

The supreme court is not bound by 
recitals in the title or body of an oi> 
dinance, In determining whether pur¬ 
pose is to raise revenue, or enforce 
reasonable police regulations. 

Mont.—State v. Police Court of City 
of Bozeman, 219 P. 810, 68 Mont. 
436. 


88. Va.—Commonwealth v. Perries 
Co., 92 S.B. 804. 120 Va. 827. 

89. U.S.—^Ronson Patents Corp. v. 
Sparklets Devices, D.C.Mo., 102 P. 
Supp. 123. 

Ind.—^Pennington v. Stewart, 10 N.E. 

2d 619, 212 Ind. 653. 

Mont.—State ex rel. Du Fresne v. 
Leslie, 60 P.2d 959, 100 Mont 449, 
101 AL.R. 1329. 

12 C.J. p 813 note 43. 

90. U.S.—Stephenson v. Binford, D, 
CTex.. 63 F2d 509, affirmed 53 S. 
Ct 181, 287 U.S. 251, 77 L.Bd. 288, 

87 AL.R 721. 

Brown v. W. T. Grant Co., D.C.N. 
Y., 63 F.Supp. 182. 

Va.—City of Richmond v. Cameal, 
106 S.B. 40S, 129 Va. 888, 14 AL.R. 
1341. 

Aid to informed Judicial review 
A statutory characterization of 
filled milk as injurious to health and 
as a fraud on the public was not to 
be regarded as an unconstitutional 
attempt to forestall Judicial. inquiry 
into the basis of the statute but was 
to be deemed no more than a declara¬ 
tion of legislative finding Justifying 
the action taken as an aid to in¬ 
formed Judicial review. 

U.S.—^U. S. V. Carolene Products Co., 
Ill., 58 S.Ct. 778, 304 U.S. 144, 82 
L.Ed. 1234. 

91. Nev.—Ex parte Blanchard, 9 
Nev. 101. 

91.5 Tex.—City of Houston v. State 
ex rel. City of West University 
Place. Civ.App.. 171 S.W.2d 203, re¬ 
versed on other grounds 176 S.W. 
2d 928, 142 Tex. 190, appeal diS- 
- missed 64 S.Ct 1169, 322 U.S. 711, 

88 L.Ed. 1654.. 
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vision is invalid to the extent that the legislature 
thereby attempts to construe the constitution in a 
particular manner, and the provision does not 
require the courts to sustain the. validity of portions 
of the statute wholly dependent on the invalid 

parts.®^^6 

c. Amending and Eemedial Statutes 

Ther enactment of a statute amendatory of a prior 
statute and not a construction thereof does not consti¬ 
tute an encroachment on the functions of the Judiciary. 

The legislature does not encroach on the judiciary 
by enacting a statute, amendatory of a prior statute 
and not a construction thereof.^2 Statutes amend¬ 
ing prior unconstitutional or defective statutes and 
suppl)dng the defects therein after they have been 
held unconstitutional are not objectionable as to fu¬ 
ture operation, and will be held valid as . to past 
transactions, provided they supply the defects in 
such prior statutes merely, without assuming to de¬ 
termine the validity of proceedings taken under 
such statutes.^5 Legislation of this character is 
regarded as a modification of prior legislation, in 
the nature of a reenactment, and not an assumption 
of judicial power by the legislature; or, more 
properly, it is a legislative construction of prior 
statutes, and is valid as far as future operation is 
concerned, and also as to past transactions if no ju¬ 
dicial decrees have been rendered;®^ but invalid as 
to past transactions where such decrees have been 
rendered.^5 

Mechanic^ lien law* Where a mechanics’ lien 
law has not been construed by the courts, a subse¬ 
quent act providing that the existing law shall ap¬ 
ply to alterations and repairs,® ® or that it shall not 


eactend to any other or greater interest in the land 
than that described by such subsequent act,®'^ is 
valid and operative as an amendment to the orig¬ 
inal law.; but. where there has been a judicial, in-, 
terpretation of a mechanics* lien law, a subsequent 
statute extending such liens,®® or extending the con¬ 
struction of the prior law,®® is void as to past trans¬ 
actions. 

<L Eepealing Statutes 

It Is a judicial question, and not a legislative one, 
whether a statute Is repealed by a .^subsequent one, so *, 
that a legislative declaration with respect to such question 
is not conclusive on the courts. 

Whether a statute is repealed by a subsequent! 
one is not a legislative question,^ and a recital ini 
an act that a former statute wets repealed or sus¬ 
pended by another is not conclusive on the question 
of its repeal,® ^d so a legislative declaration that 
a former act shall not be deemed repealed by. a. later, 
one is not conclusive on the courts.® Also, a subse¬ 
quent legislative recognition of a repealed act does, 
not operate to prevent the repeal.^ The legislature 
may limit a repealing , act by its own terms,^ or by 
means of an existing general construction law,®, so 
that it will not apply to pending actions. 

§ 113. -Creating OfiFenses. or Canses of j 

Action by Prescribing the Elements 
Thereof 

It Is not an encroachment on the Judiciary for the 
legislature, to enact statutes creating offenses or causes 
of action by prescribing the elements thereof. 

The legislature does not encroach on the judiciary 
by the enactment of statutes creating offenses or- 
causes of action by prescribing the elements that 


91.10 Mo.—Spitcaufsky v. Hatten, 
182 S.W.2d 86, 853 Mo. 94, 160 A. 
L.R. 990. 

91.15 Tex.—City of Houston v. State 
ex reL City of West University 
Place,. CivJLpp., 171 S.W,2d 203, 
reversed on other srrounds 176 S.W. 
2d 928, 142 Tex. 190, appeal dis¬ 
missed 64 S.Ct 1159, 322 U.S. 711, 
88 L..Ha. 1564. 

9^ U.S.—Holllngrsworth v. Federal 
Min. & Smelting: Co., B.C.Idah. 0 , 74 
-F.Supp. 1009., 

Okl.—Chicago, R. I. & P. Ry. Co. v. 

Willis, 181 P. 307, 76 Okl. 13. 

93- I>eL—City pf Wilmington v. 

Wolcott, 112 A. 703, 12 DeLCh. 379. 
12 C.J. p 814 note 51. 

Course of legiidatlve actiou 
Where given course of legislative 
action has been declared unconstitu¬ 
tional by supreme court, a later stat¬ 
ute, recognizing such condemnation 
of ^lier law and seeking to avoid 
defects thereof; is not iUegaL 


S.C.—State ex rel. Edwards v. Os¬ 
borne. 11 S.E.2d 260,' 195 S.C. 295. 

94. Iowa.—^lowa Sav,, etc., AsSoc. v. 
Selby. 82 N.W. 968, 111 Iowa 402. 

12 C.J. p 814 note 62. 

95. Mass.—Sparbawk v; Sp^hawk, 
116 Mass. 816. 

N.C.—Corptur Juris Secundum cited In 
Piedmont Memorial Hospital v. 
Guilford Coimty, N.C.. 20 S.B.2d 
832, 336, 221 N.U 808. 

96. Pa.—^Purvis v. Ross, 27 A. 882, 
168'Pa. 20. 

97. Po.—O'Conner v. Wafcner, 4 
Watts & S. 223. 

98. Pa.—Gearing y. Hapgood, 15 A. 
920—^Marsh v. Bower, 16 A 920— 
Titusville Iron Works v. Keystone 
OU Co., 16 A 917, 122- Pa. 777, 1 
L.R.A 361. 

99. Minn.—^Meyer v. Berlandi, 40 NT. 
W. 618, 89 Minn. 438. 12 Am.S.R. 
663, 1 L.RA 777. 

cno 


1. Ind.—State v. Board of Oom'rs of 
CaiToll County, 178‘H-B; 663; 203 
Ind. 23. 

Nev.—GUI V. Goldfield ConsoL Mines 
Co., 176 P. 784. 43 Nev.' 1. reheard 
184 P. 309, 43 Nev. 1. 

12 CJ. p 814 note 69. 
a. U.S.—U. S. V. Claflin, N.T., 97 U. 
S. 546, 553 note, 24 L.Bd. 1082, 1085. 

Ogd4n V. Witherspoon, CC., 18 F. 
Cas.No.10,461, 8 N.C 227. 

12 ax p 814 note 68. 

3; Ind,—Jeffersonville, etc., R. Co. 
V. Dimlap, 13 N.B. 403, 112 Irid. 93, 

4i P’.S.—^District of Columbia V, Hut¬ 
ton, D.C., 12 S.Ct. 369, 143 U.S. 18, 
36. Li.Bd. 60. 

12 ax p 814 note 61. \ 

5. Wis.-r-Rood V. Chicago, eta, R^ 
. Co.. 43 Wis. 146. 

Saving clauses generally see Statutes. 

5 883 . 

8 N.C. —Bpps V. Smith, 28..S;B. 869, 
121 N.a 167. . . 
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-shall constitute sudi offenses or by declaring what the city at large and'reAss^sment statutes as to 

acts shall constitute a right of action, and giving a local improvements are not objectionable as being 

civil remedy therefor, and such statutes are valid, in conflict with the judicial power of the govem- 

as far as their prospective operation is concerned.'^ ment.^*^ So, it has been held that the legislature may 

Thus, statutes declaring what shall constitute adul- vest certain quasi judicial powers in executive of- 

teration,^ what is intoxicating,^ what is wasteful,i® fleers charged with the collection of back taxes, 

what is a .nnisance,^^ who shall be deemed fellow and that it does not assume judicial power when it 

servants,^^ and also statutes giving remedies. for the provides for the collection, at the suit of the at- 

benpfit of the representatives of persons who have tomey-general, of taxes which are overdue and un- 

been lynched by mobs,^3 have been, held valid. paid on account of inadequate or insufScient val¬ 

uation or assessment.!^ A statute authorizing a 

§ 114. - Regulating Taxes and Assess- summary proceeding to collect taxes does not un- 

. ' ments constitutionally limit the jurisdiction of the 

The validity of statutes reguiatlna taxes and assess- courts.l»-5 Also, statutes relating to the sale of land 

ments has been sustained as against a claim of en- for delinquent taxes have been held constitutional as 

croachment on the Judiciary. infringing on judicial powers,^® and a statute 

General principles with respect to separation of authorizing city councils to sit as boards of equaliza- 

powers and encroachment by the legislature on the tion and pass on the validity of reassessments for 

judiciary have been applied in determining the local improvements does not confer judicial pow- 

validity of statutes relating to the regulation and trsM 

assessment of taXesM An act authorizing a state 

tax commission, on which judicial powers are con- Taxing property under control of court. An act 
ferred, to vacate valuations of local boards or providing that proper^ held in trust by an officer 

courts, also having judicial powers, is not an en- of the state in his judicial capacity shall be subject 

croachment on the power of the judiciary nor is to taxation and that the taxes levied thereon shall 

an act directing assessments for public improve-- be a lien enforced as other taxes is not an uncon- 

ments which have been paid by the abutting owners stitutional interference with the functions of the 

to be refunded to such owners and to be levied on courts, and is valid. 22 . 

7 . m.—People V. Butler St Pdy„ Cent H. Co., 72 A.2d 611,* 4 N.X 

etc., Co„ 66 N.B. 349, 201 IlL 236. 293. 

Mass.—^In re Opinion of the Justices, 12 C.J. p 310 note 11. 

34 N.B.Sd 527,' 309 ]yC€|SS. 671, SfCiuiioipal ordinance 
Miss.—Kelley v. ■ State, 67 So.2d 469, in absence of power to pass an 
218 Miss. 469. ordinance' declaring- 'Smoke of certain 

Pa.—Commonwealth ex reL Lycett v. density a nuisance, the Question of 
' Ashe, 20 A»2d 881, 146 Pa.Sup6r. 26. whether the emission of smoke is'a 
12 C.J. p 810 note 7. : nuisance requires evidence to show 

Modiiloatlon, abolltiOB, and creation the recognition by law as a nuisance, 

The legislative, povrer of the state and hence an ordinance in such case 
extends to modifleation, abolition and would be defective as an encroach- 
creation of causes of action as long ment on the Judiciary, 
as fundamental, rights are not there- Ohio.—^Burkhardt v. City of Cincin- 
by affected. . nati, 6 Ohio N.P.,N.S., 17, affirmed 

Mass.—^In re Opinion of the Justices, 10 Ohio Cir.Ct.,N.S., 496, 20 Ohio 
84 N.K.2d 627, 309 Mass. 671. Clr.Dec. 360. 

8 . IlL—Cardlene Products Co. v. Me- 12. Tex.—Galveston, etc., R. Co. v. 

Laughlin, 6. .Nr.B.2d 447, 365 Ill. . Worthy, Clv.App., 27 &,W. 426, re- 
62. .' versed on other groxmds 29 S.W. 

12 C.J. p 310 note 8. .376, 87 Tex. 469. 

9. Ind.-i-Jackson V. State, 19 Ind. 13. Ohio.—Champaign County v. 

312. Church, 57 N.B. .66, 62 Ohio St. 318, 

-.A T m - ■ * . - 78 Am.S.R. 718, 48 L.R.A. 738. . 

10. Ind.—^Townsend v. State, 47 N. 

B. 19, 147 Ind. , 624, 62 Am.S.R. 477, 14. Okl.—^In re Thomas* Estate, 136 
37 Ii.R.A. 294. , p.2d 929, 192 Okl. 409. 

11. Gal.—Monterey Club v. Superior Authorizing assessment 

Court of Lios Angeles) 119 P.2d 349, A statute providing that a municl- 
48 CaLApp.2d 131. "pality may do certain acts and that 

Ide.—^Inhabitants of York Harbor Vil- the expense shall be borne in a des- 
lage Corporation v. Libby, 140 A. Ignated manner, has been held not 
382, 126 Ma 637. unconstitutional 

N.J.—^Board of Health of Weehawken Pla.—^Howarth v. City of De Land, 

Tp., Hudson County v. -New York 168 So, 294, 117 Pla 692, followed 
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in Stewart v. City of De Land, 168 
So. 300, 117 Fla 705. 

IS- Ala—State Tax Commn. v. 

Bailey, 60 So. 913, 179 Ala 620. 

16. K.Y.—^People v. Molloy, 64 N.Y. 
S. 1084, 3*5 Xpp.Div. 136, affirmed 
65 N.B. 1099, 161 N.Y. 621. 

17- Ark.—Burton v. Harris, 162 S. 

W.2d 529, 202 Ark. 696. 

Mo.-^State ex rel. McGea for. XTse 
and Benefit of Drainage Diet No. 
4 of Dunklin County v. Wilson, 220 
S.W.2d 6, 358 Mo. 1244, certiorari 
denied 70 S.Ct 188, 338 U.S. 886. 
94 L.Bd. 643. 

N.J.—State V. Newark, 34 N.J.Law 
236. 

18. Tenn.—Tennessee Fertilizer Co. 
V. McFall, 163 S.W. 806, 128 Tenn. 
645. 

19. Ark.—State v. Kansas City, etc., 
R., etc., Co., 174 S.W. 248. 117 Ark. 
606. 

19.5 La—State v. Standard Oil Co. 

of La; 178 So. 601, 188 La 978. 
90. TJ.S.—Lessee of Livingston v. 

Moore, Pa, 7 Pet. 469. 

Ill.—Rhinehart v. Schuyler, 7 BL 473. 

21. Wash.—^Heath v. McCrea 66 P. 

432, 20 Wash, 342—^Bellingham 

Bay Impr. Co. v. New Whatcom, 
64 P. 774, 20 Wash. 63. 

22. N.J.—State Chancellor v. Eliz- 
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§ IIS. — Declaratory Statutes 

a. In general . 

b. Cdhstruing constitutions 

c. Construing treaties 

a. In General 

The determ!nation of the true state and meaning of 
the existing law Is not a legislative function, and the 
legislature cannot declare what the law was in the past. 

The determination of the true state and meaning 
. of the existing law. is not a legislative function, 
but is a judicial function, as shown § 144, and the 
legislature cannot declare what the law was. in the 
pdistM 

Construction of contract, A statute cannot give 
to an existing contract a construction binding on 
the parties or the courts ;25 but a statute intended 
to relieve certain classes of contracts from the sub¬ 
sequent operation of the usury laws operates as an 
amendment and is not void as an attempt to usurp 
the power of the courts.26 Also, a statute providing 
that leases shall be valid and enforceable as written 
and so construed by the courts has been held a 
declaration of public policy and not a legislative 
attempt to exercise judicial power.27 

Scope of extraordinary session. The legislature's 
construction of the governor's proclamation, while 
not conclusive on the court, is entitled to the high¬ 
est consideration.^^ Declaratory statutes constrmng 
prior statutes are discussed supra § 112, 


for thft legislature ta place a binding construction on a 
constitutional provision. 

It is beyond the power of the legislature to place 
a binding construction on a constitutional provi¬ 
sion,^® as such fimction belongs to the judiciary as 
shown supra § 13, and an interpretation by the court 
of a constitutional provision is binding on the legis¬ 
lature.®® 

The weight given by the judiciary to legislative 
construction is considered supra § 33. 

c. Construing Treaties 

Ordinarily the courts wilt accept as binding the con¬ 
struction of a treaty by the political department. 

Treaties constitute an exception to the general 
rule that the judicial department has within its 
particular province the interpretation of laws;®®^6® 
the relations of the United States government with 
foreign nations being peculiarly within the province 
of the political department, any construction which 
that department has once placed on the provisions 
of a treaty will be accepted by the courts as a 
binding interpretation.®^. However, in the absence 
of any such interpretation by the treaty making or 
war making power, the judicial department must 
construe and. enforce a treaty just as it does the 
constitution and acts of congress;®® and where the 
case is not a political one, the construction of 
treaties and the determination of the rights and 
titles granted thereunder are a judicial and not 
a legislative function.®® 


Construction of treaties generally is discussed in 
Treaties §§ 12-15. 


abetb, 47 A. 454, 65 N.J.Law 479. 
affirmed 62 A. 1130. 66 N.J.Law 687. 

23. U.S.—Walker v. U. S., C.C.A, 
Minn., 83 F.2d 103. 

XJ. S. V. Salberg, D.aOhio, 287 
F. 208. 

Kan.—Coxpoui OTtixis Seoundnm quoted 
in Board of Com*rs of Wyandotte 
County V. General Securities Corp., 
138 P.2d 479. 487, 167 Kan. 64. 

24. XJ.S.—U. S. V, Salbergr, D.C.Ohio, 
287 F. 208. 

Kan.—Govpicui Jtula Seomudum guoted 
in Board of Corners of Wyandotte 
County V. General Securities Corp., 
138 P.2d 479. 487, 167 Kan. 64. 

25. Mass.—Commonwealth v. Fssex 
Co., 13 Gray 239 —King v. Dedham 
Bank, 16 Mass. 447, 8 Am.D. 112. 

12 aJ. p 813 note 40. 

22 . Neb.—Nebraska Loan, etc.. As¬ 
soc, v. Perkins, 86 N.W. *67, 61 Neb. 
264, 

27- XJ.S.—^Roberts v. Atlantic Oil 
Produclnsr Co., C.d.A.Ky., 296 P. 
16. certiorari denied 44 S.Ct 456. 

, 266 U.S. 682, 68 L.Ed. 1190. . 


Ark.—State Note Board v. State, 
64 S.W.2d 696, 186 Ark. 605. 

29. Cal.^People v. Romero, 67 P.2d 
657, 13 Cal.App.2d 667. 

Idaho.—State v. Villagre of Garden 
City, 265 P.2d 828. 74 Idaho 613. 
Mo.—Spitcaufsky v. Hatten, 182 S.W. 
2d 86, 363 Mo. 94, 160 A.L.R, 990— 
State ex rel. Dawson v. Falken- 
hainer, 15 S.W:.2d 342, 321 Mo. 1042. 
Mont.—State ex rel. DuFresne v. 
Leslie, 50 P.2d 959, 100 Mont. 449, 
101 A.L.R, 1329. 

S.C.—Bvatte v. Cass, 69 S.B.2d 638, 
217 S.C. 62. 

Tenn.—Ctoxpus Jozis cited in. State v. 
Shumate, 113 S.W.2d 881, 387, 172 
Tenn. 451. 

12 C.J. p 818 note 42. 

Legislative fnaotioiL 
Determination of what term **prop- 
erty” as used in constitution includes 
is Judicial function and, within con¬ 
stitutional powers, legislative func¬ 
tion. 

U.S,—Swetland v. Curtiss Airports 
Corporation, D.C.Ohlo, 41 F.2d 929, j 
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modified on other grounds, C.C.A. 
66 F.2d 201, 88 A.L.R. 319. 

BO, Ark.—^Blalock v. Miller, 298 S. 

W. 996, 175 Ark., 98. 

N.J.—Hyman v. Long Branch Ken¬ 
nel Club, 176 A. 835, 13 N.J.Misc. 
67, reversed on other grounds 179 
A. 106, 116 N.J.Law 123. 

12 C.J. p 813 note 42 Ca], [b]. 

.30.50 U.S.—^Union of Soviet Social¬ 
ist Republics v. Nat. City Bank of 
New Tork, D.C.N.T., 41 F.Supp. 
353. 

31. ' U.S.—^Foster v. Neilson, La., 2 
Pet. 253, 7 L.Ed. 416. 

Union of Soviet Socialist Repub¬ 
lics v. Nat. City Bank of New 
York, D.C.N.T.. 41 F.Supp. 353. 

12 C.J. p 813 note 46. 

32. Ala.—Wilson v. Waa 34 Ala. 
288. 

12 C.J. p 814 note 49. 

33. U.S.—Chase v. U. S., Neb., 222 
F. 693. 138 C.C.A. 117, reversed on 
other grounds 38 S.Ct. 24« 245 U.S. 

.. 89, 62 X4.Bd. 168. , 


b. Construing Constitutions 

It Is an encroachment on the functions of Judiciary 

2a 



16 C.J.S. 

§ 116. -Appointment, Removal, and 

Compensation of OfBcers 

It does not constitute an encroachment on the Judi¬ 
ciary for the legislature to authorize the appointment 
of Judicial officers or employees through agencies other 
than the courts, and to provide for their compensation, 
and the legislature may exercise power to provide for 
the removal of public officers or employees for dereliction 
of duty or other causes. 

Generally, the fact that the legislature authorizes 
the executive department to make appointments of 
officers of the j’udicial department does not consti¬ 
tute an encroachment on the judiciary,34 except as 
to such officers and assistants whom the independent 
exercise of judicial power and the separation of the 
judicial department from the other departments of 
the government require to be appointed by the 
court.35 Nevertheless, the'legislature, as is dis¬ 
cussed in § 163 infra, frequently confers on the 
courts powers of appointment, suspension, or remov¬ 
al of officers. The legislature may regulate the meth¬ 
od of determining the number of court employees, as 
the court must comply with reasonable fiscal regula¬ 
tions, but if the legislature fails to provide a suffi¬ 
cient number of court employees, the court has in¬ 
herent power to supply the deficiency. 35.5 

While a clerk of court manifestly belongs to the 
judicial department of the state, he is not such an 
assistant, essential to the court and the exercise of 


CONSTITUTIOJNAJL JLAW 8 iJLo 

its powers, that the independent exercise of the 
judicial power and the separation of the judicial 
department from the other departments of the gov¬ 
ernment require his appointment by the court,’35 
and a statute making the clerk of a circuit court 
the ex officio recorder in certain counties has been 
held not unconstitutional.^^ A statute creating an 
office and reserving to the legislature unlimited dis¬ 
cretion to remove any one holding the office,*^ or a 
statute which places certain oflficers or employees 
under civil service rules,33 or a statute which forbids 
the appointment by a court of an attendant under 
circumstances in which such appointment is also 
forbidden by the constitution,^^ has been held not 
to constitute an encroachment on the judiciary. 

The legislature may not establish arbitrary ex¬ 
clusions from judicial office or annex qualifications 
thereto, where the constitution has not established 
such exclusions or annexed such qualifications.^! 
A constitutional power of the court to appoint com¬ 
missioners in eminent domain proceedings is violat¬ 
ed by a legislative attempt to impose restrictions 
on persons who may be so appointed.43 

The power to remove a public officer or employee 
for dereliction of duty or other causes is not es¬ 
sentially a judicial power, and, subject to consti¬ 
tutional restrictions, it may be exercised by the 


34. Ill.—^People ex rel. Vanderburgr 
V. Brady. 114 N.B, 26, 275 Ill. 261. 

Ind.—^Mosley v. Board of ’Com'rs of 
Marion County. 165 NJB. 241. 200 
Ind. 515. 

Appointment of special proseoutor 
Since under statute authorizing 
iTovemor to appoint -special prosecu¬ 
tors when prohibition act is not be¬ 
ing enforced by prosecuting attorney, 
question of whether or not it Is be¬ 
ing enforced is purely a matter of 
opinion and governor does not exer¬ 
cise any judicial powers or functions 
in appointing special prosecutor, 
such act is not violative of constitu¬ 
tional provision of prohibiting per¬ 
sons charged with official duties of 
one department of state to exercise 
functions of another. 

Or.—State v. Farnham, 234 P. 806, 
114 Or. 32. 

AppoixLtmeDt of court attendants by 
Shezlff 

Arias.—Merrill v. Phelps. 34 P.2d 74, 
52 Ariz. 526. 

35. IlL—People ex reL Vanderburg 
V. Brady, 114 N.B. 25, 276 Ill. 261. 

S.O.—Harrison v. lAncaster. 28 S.B. 

2d 835. 204 S.C. 318. ; 

Appointment .of guardian or. curator 
for minor see infta § 133, 


Appointment of assistants or env> 
ployees of the courts is so exclusive¬ 
ly a judicial function that their ap¬ 
pointment may not be vested by stat¬ 
ute in the executive. 

Neb.—State v, Mitchell State Bank. 
242 N.W. 283. 123 Neb. 120—State 
V. State Bank of Minatare, 242 N. 

, W. 278, 123 Neb. 100. 

12 C.J. p 899 note 85. 

Probation officers 

Bestrictions on the right of the 
court to select and appoint proba¬ 
tion officers, interfering with, the 
jurisdiction of the court, have been 
held Invalid. 

Ky.—^Beauchamp v. Silk, 120 S.W.2d 
765. 276 Ky. 91. 

Selection of substltate Judges is a 
“judicial function^ pertaining to 
everyday routine management of! 
courts and hence cannot be delegat¬ 
ed to executive department. 

Minn.—State ex reL Thompson v. 
Day, 273 N.W, 684. 

Constitational authozlty held want¬ 
ing 

A provision of a constitution that 
the legislature may provide that the 
judge of one district may discharge 
the duties of a judge of another 
district when convenience or the 
public interest may reoiuire does not 
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empower the legislature to authorize 
executive officers to exercise judicial 
functions such as the designation of 
a substitute judge, especially for bias 
or prejudice. 

Minn.—State ex reL Thompson v. 
Day, supra. 

85 A Pa.—^Lreahey v. Farrell, 66 A. 
2d 677, 862 Pa. 62. 

36. IlL—^People ex reL Vanderburg 

V. Brady, 114 N.B. 25, 275 IlL 261. 

37. Mo.—State ex inf. Crain ex rel. 
Peebles v. Moore. 99 S.W.2d 17, 339 
Mo. 492. 

38. Ga.—Gray v. McDendon, 67 S.B. 
859, 134 Ga. 224. 

39. Ala.—^Heck v. Hall, 190 So. 280, 
238 Ala. 274. 

ni. —^People V. Brady, 105 N.B. 1, 262 
IlL 678. 

Mich.—Sabbe v. Wayne County, 83 N. 

W. 2d 921, 322 Mich. 501. 

40. Mont.—State v. Sullivan, 137 P. 
392, 48 Mont. 320. 

41# DeL—Buckingham v. State ex 
reL Killoran, 85 A.2d 903, 3 Terry 
405. 

Mich.—Attorney General ex ret Cook 
V. 0*Nem, 274 N.W. 445, 280 Mich. 
649. 

42. N-T.—^In re City of Rochester, 
171 N.T.S. 12, 184 App.Dlv. 869, af¬ 
firmed 121 N.S. 859, 224 N.Y. 659. 
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legislature or by such other authority as the leg¬ 
islature may designate without encroachment on 
the judicial branch of the government.^* 
legislature is not attempting to exercise judicial 
functions by adding new causes which may produce 
a vacancy in office.*^ 

The l^slature may authorize a municipal coun¬ 
cil to remove officers elected by it,^5 and some au¬ 
thorities also hold that it may authorize a trial be¬ 
fore the council to determine whether or not there is 
cause for such removal,but other cases hold that 
a pros-ision for such a hearing is void as an en¬ 
croachment on the judiciary.'*'^ 

A statute, ordinance, or city charter fixing or au¬ 
thorizing the fixing of salaries of judges^* or court 
employees**-® does not interfere with the jurisdic¬ 
tion of the court, it being a legislative and not a 
judicial question; but if the legislature acts ar¬ 
bitrarily and fails to provide adequate salaries, the 
court has inherent power to supply the deficien¬ 
ts 48.10 The legislature may fix the fee of ap¬ 
praisers in probate proceedings without encroach¬ 
ing on the judicial power.**-*® 

§ 117. -Appointment and Removal of 

Trustees and Receivers 

The power of the judiciary has been held not in¬ 
fringed by statutes providing for the appointment of 
receivers and trustees. 

Statutes providing for the appointment of a re¬ 
ceiver^ in certain instances,, do not perforce violate 


constitutional provisions with respect to -the separa¬ 
tion of the legislative judicial powers.-*8*50 So- 
the appointment of a receiver by the legislature to 
settle the affairs of an insolvent bank has-been 
held not to be a judicial act, and therefore is not in 
violation of a constitutional provision vesting the 
judicial powers in the courts of the state.^^ How¬ 
ever, where a cause is properly before a court, the 
appointment of a* receiver constitutes a judicial 
function without the scope of legislative control,50^ 
and the legislature is without power to require a. 
court to appoint a designated official as. sole re¬ 
ceiver and, a fortiori, the legislature is without 
power to modify or annul the final judgment of 
a court appointing a receiver in involuntary liquida¬ 
tion proceedings by -providing that the bank exam¬ 
iner shall supersede silch receiver.S^ The power of 
congress to empower the comptroller of the cur¬ 
rency to appoint receivers for insolvent national 
banks has been sustained,^^ and a similar statute has 
been sustained by which a state legfislature author¬ 
ized the bank commissioner to administer the affairs 
of insolvent banks.54 Also, a statute relating to 
control of insurance - companies by the superin¬ 
tendent of insurance haS been held not unconstitu¬ 
tional as infringing on judicial power to appoint a 
receiver.56 A statute pennitting a common creditor 
whose claim is disputed to bring a suit in equity for 
the appointment of a statutory receiver does not 
unlawfully impair the constitutional jurisdiction of 
the law courts.56-6 


4 S. Mont.—State ex reL Holt v. Dis¬ 
trict Court of First Judicial DisL 
in and for Dewis and Clark Coun¬ 
ty, 63 P.2d 1026, 103 Mont. 438. 
Ut€bh.—^Taylor v. Lee, 22S P.2d 531, 
110 Utah 302. 

Statute held Invalid 
The statute providing that when¬ 
ever the House of Representatives 
shaU undertake investigation of 
charges of misdemeanor in office on 
the part of civil officer liable to im¬ 
peachment, any other investigation 
of the same charges theretofore in¬ 
stituted shall be suspended until the 
House of Representatives shall have 
completed its Investigation, and that 
the act shall‘apply to and suspend 
investigations instituted prior to the 
effective date of the act as well as 
investigations thereafter instituted, 
is unconstitutional deprivation of ex¬ 
ercise of Judicial power, as against 
contention that statute ia valid as 
exercise of power over.impeachment. 
Pa,—^In re Investigation by Dauphin 
County Grand Jury, September, 
1038, i A.2d 804, 332 Pa. 342. 

44. Utah.—State ex reL Stedn v. 


Christensen, 35 P.2d 775, 84 Utah 
185. 

45. Okl.—Christy v. Kingfisher, 76 
P. 135, 13 Okl. 685. 

46. Cal.—Croly v. Sacramento, 61 
P. 323, 110 Cal. 220.- 

Ky.—Gibbs v. LouisvUle, 36 S.W. 

524, 99 Ky. 400, 18 Ky.L. 341. 

47- Okl.—State v. Chaney, 102 P. 
133, 23 Okl. 788—Christy v. King¬ 
fisher, 76 P. 135, 13 OkL 686. 

48. Ga,—^Feagln v. FTeeney, 17 S.EI 
2d 61, 192 Ga 8>68. 

Mich.—^Burton v. Detroit, 166 N.W. 
453. 

Okl.—BeU v. Crum, 106 P.2d 518, 189 
OkL 67. 

Wash.—^In re Salary of Super. Ct. 

Judges, 144 P. 920, 82 Wash. 623. 
483 Pa.—^Leahey v. Farrell, 66 A. 
2d 677, 362 Pa 52. 

48.10 Pa—^Deahey v. Farrell, supra 

4fiLl5 Wash,—In re Crutcher’s Es¬ 
tate, 104 P-2d 064, 31 Wash.2d 16— 
Griffiths V. State, 188 P.2d 821, 28 
Wash.2d 493. 

4830 Ga-^Lawson v. City' of Moul¬ 
trie, 22 S.E.2d 592, 194 Ga 699. 
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49. Ga—Corey v. Giles, 9 Ga 263. 

sa Neb.—State v. Mitchell State 
Bank, 242 N.W. 283, 123 Neb. 120— 
State V. State Bank of Mlnatara 
242 N.W. 278, 123 Neb. 109. 

51. Neb.-^tate v. Mitchell State 
Bank, 242 N.W^ 283, 123 Neb. 120 
—State V. State Bank of 'Minatare, 
242 N.W. 278, 123 Neb. 109. 

Judicial receivership of banks gen¬ 
erally see Banks and Banking 5 
426. 

52. Nev.—State., v. Wildes. 116 P. 

696. 84 Nev. 04. . 

Yacation of Judgments generally see 
infra § 128 c (2). 

55. U.S.—^Bushnell v. Leland, Conn., 
17 S.Ct 200, 164 U.S. 684, 41 L..Ed. 
698. 

64- Mich,—Emmery v. Shinn, 270. N* 
W. 284. 278 Mich. 246. 

12 C.J. p 816 note 79. 

56. -Mo.—State ex .rel. Missouri 
State Life Ins- Co. v- Hall, 62 SW. 
2d 174, 880 Mo.. 1107.. 

563 N.J.—^Bblihg Brewing Gb.i Inc., 
V. Heirloom, Jno^, 61 A.2d :.885, 1 
N.J. 7L . . 
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^ . Trustees and sureties. Acts appointing and re- 
. moving trustees have been held to be valid as within 
the scope of legislative power,56 but it has also been 
held that a statute purporting to direct the courts 
as to whom to'appoint as. a successor trustee is 
unconstitutional,^5*5 and that an "act removing trus¬ 
tees of an eleemos 3 mary corporation in violation of 
the terms of'its charter is void:57 An act author¬ 
izing. trust companies to act as trustees and guard¬ 
ians is constitutional ;58. but one providing that 
certain corporations shall be accepted by courts as 
^'sole security” where security is required, is not.®^ 

^ 118 . -Legislative Adjudications 

An attempt by the lealaliltupe :to adjuidlcate contro¬ 
versies or cases which have arisen at law or in equity 
constitutes an improper usurpation cf the functions of 
the Judiciary. , 

It is not within the power of the legislature to en¬ 
croach on the functions of ,the judiciary by attempt¬ 
ing to adjudicate controversies or cases which have 
arisen at law or in equity.®® . So. the legislature i 
^ has no power to indict, try, judge, and pipiish ac¬ 
cording to law, such power being plenaiy in the 
courts.®®*® The legislature cannot usu^ judicial 
powers by excepting one case or one party fromt 
the operation of a general rule of law, either as to 
right or remedy;®^ nor can it suspend the operation 
of the statute of limitations im a particular case.®2 

Mass.—Ware v. Fitchburfir, 86 N”. 

^ R 951, 200 Mass. 61. 

12 C.J. p.815 note 74. . 

66.5 Conn.—rMacy v. Cunningham, 

98 A.2.d 800, 140 Conn. 124. . 

57. Mo.—State v. 

670. 

58. Minn.—^Minnesota L. & T. Co. v. 

Beebe, 41 N.W. 232, 40 Minn. 7, 2 
X4.R.A. 418. 

OonsoUdated banks 

(1) Statute providing for consoli¬ 
dation of banks or trust companies 
has been held not invalid as invad¬ 
ing judicial function of appointing 
a trustee. 

Mlnn.-^Pirst Minneapolis Trust Co. 

V. Lancaster. Corporation, 240 K.W. 

469, 185 Minn. 121. 

<2) It lias also been held, however, 
that a statute providing for consoli¬ 
dation of national bank with state 
bank, and succession by former of 
office* of trustee held by state bank, 
without further judicial determina¬ 
tion of fitness, is void. 

Mass.—^Petition of Worcester County 
ISr^t. Bank, of Worcester, 162 N.R 
217, 263 Mass. 444, modified bn othr 
: er grounds 49 sJCtl. 368, 279 U.S; 

347, 78 L.Bd. 7.33, .61.iLL.R. 987. 

69. Pa—Matter of American Bank¬ 
ing. eta. Co., I 4 PaDist: 767, 


Title to property. The legislature cannot adjudi¬ 
cate claims respecting title to property.63 

Title to office. The determination as to which of 
two claimants is entitled to an office is ordinarily 
not a legislative function,®^, and an act of the legis¬ 
lature directing that the salary .be paid to a par¬ 
ticular claimant is therefore void.®® So, a provision 
attached to an appropriation for the salary of a par¬ 
ticular office by which the appropriation is not to 
be available so long as the office is held by the then 
incumbent is void as an attempt to legislate such 
person out of office.®® The legislature cannot em¬ 
power election boards to decide whether one by 
dueling has forfeited his right to vote or to hold 
office.®^ 

§ 119 , —— Determining Amendment, Re¬ 
peal, or Forieiturc; of. Franchise or 
Charter 

Ordinarily, It is not within the province of the leg¬ 
islature to determine whether a corporation has violated 
OP so misused Its charter aa ;to..warrant its. repeal or 
forfeiture. 

It is a judicial and not a legislative question to 
determine whether a corporation has violated or so 
misused its charter as to warrant its., repeal or 
forfeiture,®® but it has been generally held that if 

ture may try and determine contest¬ 
ed election cases without encroach¬ 
ing on the judicial power. 

Ohio.—State v. Harmon, 31 Ohio St, 
260. 

66. Ind.—State v. Carr, 28 N.B. 88, 
129 Ind, 44, 28 Axn.S.R. 168, 13. L. 
R.A 177. 

66.. Mo.—State v. Gk)rdon, 139 S.W. 
403, 236 Mo. 142. 

67. Ky.—^Burkett v. , McCarty, 10 
Bush 768—Commonwealth v. Jones, 
10 Bush 726. 

6a Mass.—^Boston Blevated Hy. Co. 
V. Commonwealth, 89 NJEL2d 87; 310 
Mass. '628. 

,In re Opinion of the Justices, 
131 H.B. 29, 237 Mass. 619. 

12 C.J. p 818 note 35. 

ZToniiser or 

Although legislature may reserve 
power to repeal. charter of a corpo¬ 
ration for nonuser or misuser, deter¬ 
mination of Question whether there 
has been such nonuser or misuser, or 
as to give rise to right to repeal, is 
a “judicial” and not a “legislative 
function,” and, therefore, legislature 
cannot repeal a chafer under such a 
reservation of power without an in¬ 
vestigation and judgment hy court, 
after due notice to^ the corporation. 
K.M.—State v. Sunset Bitch Co., 146 
P.2d 219, 48 N.M. 17. 


Adams, 44 Mo. 


Fa.Co. 274, 87 Wkly.N.C. 297, 26 
Pittsh,Leg.J.,K.S., 213. 
eOi Pla.—^Thurshy v. Stewart, 188 
So, 742, 103 Fla. 990. 

12 C.J. p 8X6 note 84. 

60.6 Pa.—^In re Investigation by 
Dauphin County Grand Jury, Sep¬ 
tember. 1938, 2 A.2d* 802, 832 Pa. 
3 ^ 42 . 

Gout 

The legislature cannot declare an 
individual guilty of a crime. 

Wls.—State V. 20th Century Market, 
294 N.W. 873, 236 Wis. 216. 

61. ■ Okl.—Corpus Jhzis dted is. 
Union School Dist. No. 1 v. Foster 
Lumber Co., 286 P. 774, 142 QkL 
260. 

{12 C.J. p 815 note 85. 

02. Mass«—^Holden v. James, 11 
, *M€bss. 396, 6 Am.D. 174. 

Pa.—Appeal of Baggs, 43 Pa. 612, 82 
Am.B. 683. 

63. Cal.—Miller v. McKenna, 147 P. 
2d 631, 23 CaL2d 774. 

Pa.—Spragg v. Shrlver, 26 Pa. 282, 
64 Am.D. 698. 

12 C.J. p 816 note 87. 

64. ■ ind.—State v. Carr, 28 N.D. 88, 
129 Ind. 44, 28 Am.S.R. 163, 18 L. 
R.A. 177. 

Coiitestsd eleotlohs 
It has been' held that the leglsla- j 
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the legislature reserves to itself the power to amend 
or repeal a charter on a misuse or abuse thereof, 
it may do so without the interposition of a judicial 
tribunal.®^ 

Amendment, repeal, or forfeiture of a corporate 
charter as impairing the obligation of a contract is 
treated infra § 319 et seq. 

§ 120. -Disposition or Sale of Property 

Subject to censtitutionaf limitations, the legislature 
may enact regulations concerning the disposition and 
sale of property, and in some instances, statutes author¬ 
izing executors, guardians, or trustees to sell property 
have been held not unconstitutional as an exercise of 
judicial power. 

Generally, the legislature may enact regulations 
concerning the disposition and sale of property, 
subject to the constitutional limitations that the 
legislature has no powder, independent of the courts, 
to determine a controversy as to the ownership of 
property, as discussed supra § 118, or directly or 
indirectly to authorize the sale or transfer of vested 
property rights, infra § 231, except in accordance 
with due process of law, infra § 567 et seq. 

Of decedetiis. Statutes authorizing executors 
and administrators to sell the real estate of de-* 
cedent to pay debts contracted during his lifetime 
are not regarded as an exercise of judicial power 
by the legislature and are valid and it is no ob¬ 
jection to such statutes that they prescribe the 
terms of sale,7l provide means for the distribution 
of the proceeds received,^^ or give discretionary 
power to the representative of decedent to make 
such distribution but statutes authorizing the 
sale of real estate to pay debts of decedent, without 
providing for judicial proceedings to ascertain the 
amount of such debts,or which authorize such 


sales for the purpose of paying debts of the estate 
found due by the legislature,^® or which assume to 
validate judicial sales void for want of jurisdic¬ 
tion,^® are an exercise of judicial power by the leg¬ 
islature and are unconstitutional; and statutes au¬ 
thorizing a sale by an administrator,^^ or by an ex¬ 
ecutor who has not by the will been given any spe¬ 
cial powers or duties in regard to the real estate,^^ 
where such sale is to be made not for the purpose 
of discharging liens or pa 3 ring debts, but for other 
purposes,*^® are unconstitutional and void. 

Absentees, A statute providing for the disposi¬ 
tion of property of persons absent and unheard of 
for a designated period of time is not unconstitu¬ 
tional as an exercise of judicial power.®® 

Of infants and persons non compos mentis; trust 
estates. By the weight of authority, the legislature 
has power to authorize the disposition or sale of 
the real estate of infants and persons non compos 
mentis, through guardians and trustees;®! and a 
statute making the estate of an insane person liable 
for his maintenance and care in a state mental 
hospital does not invade the constitutional jurisdic¬ 
tion of the judicial branch of the government to 
control the management of estates of insane per¬ 
sons.^*® Likewise, by the weight of authority, it 
is constitutional, and not an encroachment on ju¬ 
dicial functions, for the legislature to authorize 
a trustee to sell the real estate constituting the 
trust in order to provide for the necessities or fur¬ 
ther the interests of the beneficiary, or otherwise 
to carry out the purpose of the trust;®® but there 
are some authorities holding the contrary.®® An 
act authorizing a guardian to sell certain real estate 
of cestuis que trust to erect a pesthouse thereon to 
accommodate a village, and authorizing the invest- 


69. Iowa.—^Dubuque Miners' Bank v. 
IT. S., 1 Greene 553, 43 Am.D. 115. 

12 C.J. p 319 notes 3$. 37. 

09.80 Cal.—Guardiansbip of Gest- 
ner's Estate. 204 P.2d 77. 90 CaL 
App.2d 630. 

Del.—^Trustees of New Castle Com¬ 
mon V. Gordy, 93 A.2d 509, 40 A. 
Ii.R.2d 544. 

70. Ala.—Watson v. Oates. 53 Ala. 
647. 

12 C.J. p 819 note 41. 

71. Miss.—-Williamson v. William¬ 
son. 11 Miss. 715, 41 Am.D. 636. 

Vt—Danedon v. Strong, 12 Vt 234. 

72. Ky.-—Shehan v. Barnett, 6 T.B. 
Mon. 592. 

12 CJ. p 319 note 43. 

73. XT.S.—Watkins v, Holman, Ala., i 
16 Pet 26, 10 LEd. 373. 

Ala.—Holman y. Norfolk Bank, 12 
Ala. 369. 


Miss.—Williamson v. Williamson, 11 
Miss. 715, 41 Am.D. 63$. 

74. IlL—Rosier v. Pagan. 46 IlL 404. 

75. IlL—^Liane v, Dorman, 4 Ill. 238, 
86 AmJD. 548. 

76. CaL—^Pryor v. Downey, 60 CaL 
388, 19 Am.K. 656. 

77. CaL—^Brenham v. Story, 89 CaL 
179. 

76. Pa.—^Appeal of Hegarty, 75 Pa. 
503. 

79. CaL—^Brenham v- Story, 89 Cal. 
179, 187. 

Pa.—Appeal of Hegarty, 75 Pa. 508, 

80. Mich.—Wals v. Dawson, 209 N. 
W. 177, 285 Mich. 844, 

61. N.T.—Cochran v. Van. Surlay, 
20 Wend. 365, 82 AmuD. 670. 

12 C.J. p 319 note 52. 

Poreigtt gnardlaa may be author¬ 
ised by the legislature of .the state 
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where his ward's lands are situate 
to sell such lands on the giving of 
a bond in accordance with the laws 
of such state. 

Miss.—^Boom v. Boweris, 80 Misa 246, 
64 Am.D. 159. 

81.6 Cal.—Guardianship of Gestner's 
Estate, 204 P.2d 77, 90 CaLApp.2d 
680. 

82. Del.—Trustees of New Castle 
Common v. Gordy, 93 A.2d 609, 40 
A.L..R.2d 544. . 

Mass.—Sohier v. Trinity Church, 109 
Maas. 1. 

12 C.J. p 820 note 53. 

83. Conn.—Bridgeport Public Li¬ 
brary, etc.. Room V. Burroughs 
BCome, 82 A. 682, 85 Conn. 808.- 

N.H.—Opinion of the Ct., 4 N.H. 666. 
Tenn.—clones v. Perry, 10 Yerg. 59, 
30 Am.D. 430. 

12 .C.J. p 820 note 64., 
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liient of the proceeds for the minors, ha^s been held 
valid and the legislature has been held competent 
to provide by. special statute for the investment in 
a manufacturing corporation of the proceeds of the 

sale of the lands of minors.85 

An administrator or trustee may be authorized 
to transfer the mere naked title to the owner of the 
equitable title.^® The existence of a general law 
providing for such sales will not prevent the legis¬ 
lature from authorizing them by a special act,*7 and 
the legislature may legalize by a retrospective en¬ 
actment such a sale'made under the general law 
but without strict compliance with its terms.^^ 
However, where si guardian duly appointed under a 
general statute is in charge of the property, the 
legislature may not, by special act, authorize anoth¬ 
er person to sell such property.*^ It is not neces¬ 
sary that the special act should show the disability 
of the party in interest where it in fact exists.^® 
A guardian cannot be empowered to sell the Ismd 
of his ward to pay deniands which are not obliga¬ 
tions against the estate.^1 An authorization of the 
sale of trust property, based on a legislative deter¬ 
mination of disputed claims against such estate or 
of conflicting interests therein, is unconstitutional 
and void.®^ 

§ 121. —Impairing Obligation of Contract 
and Declaring Forfeiture or Requir¬ 
ing Cancellation 

It Itf not within the province of the legislature to 


determine whether a contract, deed, or other obilgatlon 
has been violated and requires cancellation or forfeiture. 

It is a matter for judicial inquiry, and not legis¬ 
lative determination, to ascertain whether a con¬ 
tract, deed, or other obligation has been violated 
and requires cancellation or forfeiture.®^ 

The validity of statutes impairing obligations of 
contracts generally is discussed infra § 274 et seq. 

§ 122. -Investigations by Legislative 

Committees 

Whilo the legislature Is without authority to con¬ 
duct an investigation which Is Judicial In nature. It has 
power to conduct Investigations to detenriine the expedi¬ 
ency and necessity of contemplated legislation. 

Notwithstanding the constitutional prohibition of 
encroachment on the functions of the judiciary, 
each branch of the legislature has power to con¬ 
duct investigations to determine the necessity and 
expediency of contemplated legislation,®^ and a 
legislative body may conduct an inquiry in aid of 
its proper legislative functions, even though the 
subject of inquiry may also be the proper concern 
of the courts and grand juries in their enforcement 
of the criminal laws.®^*® So a resolution provid¬ 
ing for investigation of a trust or monopoly has 
been held not unconstitutional.®^ Also, inquiries by 
legislative committees into the administration of 
an executive office,®® and into the affairs of a cor¬ 
poration with reference to a repeal of its charter,®^ 


84. U.S.—>W€u:d' Sr. New Bngrland 
Screw Co., C.C.R.I., 29' F.Cas.No. 
1U57, I CUff. ses., 

85. U.S.—Hoyt v. Spragrue,. C.C.R.L, 

. 1<03. U.S. 513, 26 JUEd. 5S5. 

80. Ark.—^Moore v. Mas^ell, 18 Axk. 
469. 

N.Y.—^Reformed Protestant Dutch 
Church V. Mott, 7 Paige 17 , 82 Am 
D. 618. ^ 

8V. U.S.r-B'lorentlhe ‘ v. Barton, 2 
Wall: 210,. 17 L.tod. 783. 

12 C.J. p 820 note 68, 

88. Mass.—Sohier v. Massachusetts 
Gen. Hospital, 8 Cush., 488. 

12 aj, p 820 note 59. 

83. CaL—^Lincoln v. Alexander, 62 
CaL 482, 28 AmR. 639. . 

12 C.J. p 820 note dO. 

90. Mo.-^annett v. Leonard, 47 Mo. 
205. 

81- R.I.->-Burke v. Mechanics Sav. 
Bank, 12 R.I. 518. 

82. iiL—^Rosier v. Fagan, 46 IlL .404 
—Lane v. Doe, 4 lU. 242, S6 AmD. 
543. ' 

Mich.—In ire Selby, 6 lOch, 198. 


93. Ala—Hardy v. Montgomery 
* Branch Bank, 15 Ala 722. 

Ill.—State Board of Education v. 

Blakewell, 10 N.E. 378, 122 Ill. 339. 
Mass.—^Boston Elevated Ry. Co. v. 
Commonwealth, 39 N.E.2d 87, 310 
Mass. 528. 

12 C.J. p 820 note 65. 

94. Cal.—Parker v. Riley, 118 P.2d 
873, 18 Cal.2d 83, 134 A.L.R, 1405. 

N.J.—^Eggers v. Kenny, 104 A 2d 10, 
15 N.J. 107. 

N.Y.—^In re Joint Legislative Com¬ 
mittee to tovestigate Bducationctl 
System of State, of New York, 32 
N.E.2d 769, 285 N.Y. 1. 

dlidloial procedure and contempt 
That legislative bodies customarily 
pursue judicial procedure in investi¬ 
gations and punishing witnesses for 
contempt is not invasion of powers 
of judicial department. 

CaL—^Ex parte Merrill, 277 P. 740, 
207 Cal. 792—^Bx parte Low, 277 P. 
739, 207 CaL 791—^Ex parte Shelby, 
277 P. 739, 207 CaL 790—^Bx parte 
Gay, 277 P. 789, 207 CaL 790—Bx 
parte Duque, 277 P. 739, 207 CaL 
789—^Bx parte Treanor, 277 P, 738. 
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207 CaL 788—^Ex parte Wishon, 
277 P. 788, 207 Cal. 788—Ex parte 
George, 277 P. 738, 207 Cal. 787— 
Bx parte Battelle, 277 P. 725, 207 
Cal 227, 66 AL.R. 1497. 

94l 5 N.J.—^Bggers v. Kenny, 104 A 
2d 10, 16 N.J. 107. 

95. Single Industry 
That a resolution contemplated In¬ 
vestigation of a single industry is 
.not indicative that it is an invasion 
of judicial powers. 

CaL—Ex parte MerrilL 277 P. 740, 
207 Cal. 792—Bx parte Low, 277 
P. 739, 207 Cal. 791—Bx parte Shel¬ 
by, 277 P. 739, 207 Cal. 790—Ex 
parte Gay, 277 P. 739, 207 Cal. 790 
—Bx parte Duque, 277 P. 739, 207 
Cal. 789—^Ex parte Treanor, 277 
P. 738. 207 Cal. 788—Ex parte 
Wishon, 277 P. 788. 207 Cal. 788— 
Ex parte George, 277 P. 738, 207 
CaL 787—^Ex parte Battelle, 277 P. 
726. 207 Cal. 227, 65 AL.R. 1497. 

98i Mo.—State v. Gordon, 189 S,W. 
468, 236 Me. 142. 

97. U.S.—^Lothrop v. Stedman, CC., 
16 P.Cas.No.^8,619, 18 Blatchf. 134, 
42 Conn. 583, 22 IntRev.Dec. 83. 
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Iiavc been held not to be Judicial in character, and 
therefore within the scope of legislative authoriza¬ 
tion. However, the legislative, department is with¬ 
out authority to pass an act or resolution authoriz¬ 
ing an investigation by a committee where such in¬ 
vestigation is judicial in its nature,^* as, for ex¬ 
ample, an inquiry into the private affairs of a 
citizen,®® notwithstanding he is a debtor of the 
government nor may the legislature encroach on 
the jurisdiction of the courts by enacting a statute 
suspending judicial proceedings concerning miscon¬ 
duct of members of the legislature, on the institu¬ 
tion of investigatory proceedings by a legislative 
body.^*® Also, an investigation of charges of. 
corruption in the government of a city or county is 
unconstitutional where not for the purpose of ob¬ 
taining information in aid of future legislation.^ 
An investigation of alleged election frauds and 
criminal conduct of election officials has been held : 
unconstitutional as usurping the functions of the ! 
judiciary, notwithstanding a direction that the find¬ 
ings were to be reported as the basis for legisla¬ 
tive action.® In order to find that a legislative com¬ 
mittee’s investigation has exceeded the.bounds bf 
legislative power, it must be obvious that there was 
a usurpation, of functions exclusively veked in the 
judiciary.®'® 

§ 123. ——— Validating or Curative Acts 

Declaratory statutes of a curative nature, enacted 
“for the purpose of curina defects or conflrmina rights, 

96. U.S.—^Kilboum V. Thompson, 

DiatCoL, 103 U.S: 168. 26 L.Ed. 377. 

Ill,—Greenfield v. Kussel, 127 N.E. 

102. 292 Ill. 392, 9 1334. 

X.jr.—Ex parte Kelly, 198 A. 203, 123 
N’.J.Eq. 489. affirmed McKell y. 

KeUy, 1 A.2d 926, 124 350. 

99^ N*.!.—Ex parte Ha^e, 150 A. 

322. 9 N^.J.Mi3C, 89. 

X. TJ.S.—KUboum v. Thompson, 

DistCoL, 108 U.S. 168, 26 Ii.Bd. 377 
—re Pacific R, Commn., C.C.CaL, 

32 P. 241, 12 Sawy. 559. 

3Pa.—In re Investigratlon by 
Dauphin County Grand Jury, Sep¬ 
tember, 1938, 2 A.2d 804, 332 Pa. 

342. 

Ohio.—State v. Cayman. ll Ohio 
Cir.Ct.,N’.S.. 257, 31 Ohio Clr.Ct. 

59. 

a, K.J.—Ex parte Kelly, 198 A. 203, 

123 KJ.Eq. 489, affirmed McRell v. 

KeUy, 1 A.2d 926. 124 N.J.Bq. 850. 

3J& U.S.—Tenney v, BrandhOve, Cal., 

71 S.CL 783, 341 TJ.S. 367. 95 Ii.Bd. 

1019, rehearingr denied 72 S.Ct. 20, 

342 U.S. 343. 96 D.Bd. 637. 

-4. U.S.—Paramino Lumber Co. v. 

Marshall, Wash.. 60 S.Ct. 600, 309 
U.a 370, 84 L.Ed. 814, 


oWinarlly constitute a valid exercise of I^lsfatlve power 
and do not encroach on the Judiciary; but a curative 
act which might be effective prior to final Judgment can 
never be effeotlve to destroy a v^ed right created by a 

final Judgment. ' . > . 

To the extent that declaratory statutes are of: a 
curative nature, enacted for the purpose of curing 
defects or confirming rights, they ordinarily,, con¬ 
stitute a valid exercise of legislative power, as far 
I as the constitutional limitations to encroachment on 
the judiciary are concerned.^ Accordingly,. stat¬ 
utes validating instruments and transactions, after 
they, have been held invalid by the courts, have gen¬ 
erally been upheld , as a constitutional exercise of 
legislative authority,® notwithstanding the i^e stat¬ 
ed in § 128. c (2) that the l^egislature.may noV vacate, 
modify, or jmpair. a judgment of court; and enact¬ 
ments changing the law affecting‘Ae. right of re¬ 
covery may be applied in pending cases notwith¬ 
standing generally the legislature may not control or 
affect the result of pending litigation, as considered 
. infra . § c (1). The nature and purpose of the 

. act, rather than the fact of pending actions or prior 
judgments, determines the validity o f curatiy^ acts, 
^except that a curative act which might be effective 
prior to final judgment can never be effective to 
destroy a vested right created by a . find judg¬ 
ment.® 

: Municipal, ordinances,, bonds, and- roniracts; 
claims againsi government bodies^ The legislature 
ordinarily may validate - defective municipal ordi- 
nan.ces,^ government bonds,® and ..contracts, .with- 


Colo.— Covims Jhxls quoted in Par¬ 
sons V. Parsons, 198 P. 156, 168r 70 
Colo. 164. 

Ind,—BUingham v. Wells County, 8 
N.E. 9. 107 Ind. 600—Johnson v. 
Wells County, 8 N,B. 1, 107 Ind. 
15. 

Iowa.—Iowa Electric Light & Power 
Co, V. Incorporated Town of Grand 
Junction, 264 N.W, .84, 221 Iowa 

. 441, 

Pa.-^Kennedy v. Meyer, 103 A. 44, 
269 Pa. 306. 

S.D.—Hodges y. Snyder, 186 N.W. 
867, 45 S.D. 149,‘ 26 A.L.B. 1128, 
affirmed 43 aCt 435; 261 U.S. 600, 
67 L.Ed. 819, 

12 C.J. p 821 note 72. 

Constitutionality of validating or 
curative acts generally see infra 
S§ 421-434. . : 

Amendment to statute previously 
held unconsUtutional as a con¬ 
struction of statute overruling 
courts see supra S 112.. . 

Statutes validating, defective .;|udi- 
cial proceedings or judgments see 
infra S 128;^ c.. ... 

Avoiding oonfiiot prior deoiaioa 
Congress, in seeking what it con- 

^ders the public good, may properly 
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attempt to pass a constitutional a-ct 
to rea(^ a desired result, and thus 
avoid conflict with a decision holding 
an earlier and dllferetit act unconsti¬ 
tutional. 

U.S.—In re Draiziage Dlst. No. 7 of 
Poinsett County, D.CJVrk,, 21 P, 
Supp. '798. 

Bn ^ DeL-r-Clty of WUmingtbn'v. Wol¬ 
cott, 1^12 A:. 703, 12 DeLClL 879. 

Ill.—Worley v. Idleman, 120 N.E. 
472, 285 Ill. 214, 

Iowa.—Wilcox y. - Miner, 306. N.W. 

847, 201 Iowa 476. * • 

12 C.J. p 829 note 37. 

Sn *S.D.^Alatalo v. siuiver, 186 NW. 
872,-45 S.jO: 163.. - / ^ ^ 

7. Del.—City of Wilmington v, Wol¬ 
cott. 112 A;. 708. 12 DeLCh. 37$. 

12 C. J. p 121 note .75. - 

Si IlL-r-Worley v. Idleman, 120 N.E. 

472. 474 ; “235 HL 214: 

Mont—State v. Board of Coni*^rs of 
Fergus Coimty, 285 P. 932, . 86 
Mont 595. . ' .f. 

,12 C»J. p 821 note 76. 

Where jbhe judgment or decree 
Tlnvalidatlng bonds] is based on ,the 
ground of want of authority from 
the'Legislature to Issud the bonds 
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out encroaching on the judicial power but it may 
not validate municipal bonds issued in violation of 
constitutional prpviswns still in force.^0 The legis¬ 
lature also has authority to legalize and validate a 
clairaT against the federal government, state, or 
against a county or municipal corporation, where 
such claim is supported by a inoral obligation or 
founded in justice,^^ although it has previously 
been declared invalid by the courts on technical 
grounds of because of irregularities but a stat¬ 
ute validating particular warrants already issued 
without authority has been declared void on the 
ground that it takes away existing defenses that 
might be interposed to such claimis.^^ 

Taxes,Ofid assessments. Generally, it is within 
the power, of the’legislature to cure irregularities 
in the assesOTent, levy, or collection of taxes, 
such as for public improvements.i5 It has been 
further held Aat such a statute is valid even as ap- 
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plied to an assessment or collection which has al¬ 
ready been adjudged invalid by a court of last re¬ 
sort, since the statute in effect imposes a new as¬ 
sessment merely based on the old one;^® other au¬ 
thority, however, considers a statute so applied to 
be an encroachment on the judicial power by reason 
of the attempted circumvention of a final judgment 
of Ihe court,and it has also been held that the 
legislature cannot reverse a construction already 
placed on a tax law by the courts.^^ A curative 
act with respect to a void tax deed will not be given 
effect so as to transfer title to land since the ap¬ 
plication of such act would sanction a purported ju¬ 
dicial determination by the legislature of conflicting 
rights in real property, which is beyond the consti¬ 
tutional power of the legislature to do.^^-S In any 
event, a statute curing ah irregularity in the imposi¬ 
tion of an assessment does not preclude inquiry into 
the constitutional validity of the assessments^ 


in the manner In which they have 
been Issued, It has been uniformly 
held, so far. as our Uivestigatlon dis¬ 
closes, that the Legislature is not, 
by reason of such Judgment or de¬ 
cree, deprived of the right to pass a 
curative- act validating such bonds, 
and that the Legislature does not, 
by passing the curative act Invade 
the province of the judiciary or set 
aside any judgment or decree of 
cou^”. ' , 

HL—Worley v, Idleman, 120 N.BJ. 472, 
286 Ill. 214. 

9. lQwa.- 7 lowa Mectrlc Light & 

Power Co. v. Incorporated Town of 
Grand Junction, 264 N,W. 84, 221 
Iowa 44L ' 

Pa—Kennedy V. 'Meyer, 103 A. 44, 
259 Pa 306. 

‘12C.J. p 821 i^te 77. 

10. IT.SlrHiuaker City Nat. Banjk v. 
Nolan,County, Q.C-Tex.,.69 P. 660, 
affirmed <66 ^ P.. 883, 14 C.C.A. 167, 
certiorari denied 16 S.Ct. 1205, 163 
U.S. 701, 41.L.Bd. 316. 

XL U.S.—Pope V. U. S., CtCL, 66 
S.Ct 16, 828 U.S. 1, 89 L.Ed. 8. 1 

Wis.—mn re Heinemann’s Will, 2301 
N.W. 698, 201 Wla 484. 

12 aj. p 821 note 79. 

^na-rrState y. County Corners of 
Fairfield County, 121 A. 800, 99 
Conn. 878. 

Wis.—In, re Heinemann's Will, 28.0 
N.W. !69.8, 201 W1S..484. \ . 

12 . TJ.S.—XT. S. V. Hossihan, C.C.A j 
Mo.; 84 P.2d 808. ^ ~ 

N.Y.—Wheeler v. State, 88 N.B; 64, 
190 ,N,T.,406. 123 Am.S,R.-556. 
Validity * of opening Judgment' of 
court see infra 4 128 o (3). 

'Waivev of defesises , , ' 

It has'bebn held that congress'! 


may waive defenses it may have had 
to a case adjudicated by the court 
of claims , and enlarge plaintilTs 
rights by” conferring special Juris¬ 
diction on such court which it did 
not possess when the case was orig¬ 
inally decided. 

U.S.—^Pocono Pines Assembly Hotels 
Co. V. U. S., 73 CtCl. 447, 495, 496. 

13. Kan.—^Pellx v. Wallace County, 
62 P. 667, 62 Kan. 832, 84 Am.S.R. 
424. 

14w Arlc.—^Burr v. J^eaver Dam 

Drainage Dist., 223 S.W 362, 145 
Ark. 61. 

Miss.—-Tow V. Tishomingo County 
School Board, 172 So. 803, 177 
. Miss. 821. 

12 C.J. p 821 note 83—44 CJ. p 794 
note 8. ^ 

16. Ark.—^Burr v. Beaver Dam 

Drainage Dish, ^3 S.W. 862, 145 
Ark. 61. 

12 C.J. p 822 note 86. 

le. N.Jl—Doyle V. Newark, 84 N.J. 
Law 236. 

In Zowa 

(1) It has been held, in answer to 
the contention that the legrislature 
had no power to legalize an assess¬ 
ment after an adverse decision of 
the court, that at least before, final 
Judgment was entered, the statute 
could, validate, retroactively, the 
original teixes involved. 

Iowa.—Chicago, It I. &. P. Ry. Co. v.. 
Streepy^ 236 .N.W. 24, 28, 211 Iowa 
1884. 

C2) In another decision it Was held 
that whatever the power "of the legis¬ 
lature is to ..cure ii^gulaxltles in 
pending cases, or to impose a new 
assessment, no authority exists to 
validate the same assessment as to 

Sll 


which a final Judgment of invalidity 
has been rendered. 

Iowa.—^McManus v. Hornaday, 100 N. 
W. 83, 124 Iowa 267, 104 Am.S.R. 
816, 2 Ann.Cas. 237. 

I Xn Msrylaaid 

I The decision in Baltimore v. Horn, 

I 26 Md. 194 that the legislature can- 
I not authorize the collection of taxes 
assessed under ordinances previous¬ 
ly held invalid and thus reverse the 
Judgment of the court is limited by 
[ other decisions permitting a new 
assessment of the' same form and 
amount as a prior' unauthorized as¬ 
sessment, and since a validating act 
ratifying and confirming an assess¬ 
ment in effect is the same as a stat¬ 
ute imposing a new assessment, it 
is valid. 

Md.—Washington Suburban Sanitary 
Commission v. Noel, 142. A <634, 156 
Md. 427, appecd dismissed Noel v. 
Washington Surburban Sanitary 
Commission, 49 S.Ct. 94, 278 U.S. 
673, 78 LJBJd. 513. . . 

! 17. Ill.—Chicago, etc., R, Co. v. Peo- 
j pie, 76 N.R 671, 219 Ill, 408. 

12 C.J. p 821 note 85—44 C.J. p 794 
note 2. 

Special aesessment for pfublio inu 
pvovem^t 

Ind.—Searcy v. Patriot, etc., Turn¬ 
pike Co., 79 Ind. 274. 

13. N.T.—People v. New York, 18 
“ . N.Y. 424. 

12 C.J. p 821 note '84. 

18.5 Cal.—Miller v. McKenna, 147 P. 
2d . 631, 23 CaL2d 774. 

19, Pla—Hillsborough County v. 
• Jeffords, 126 So. 873, 101 Pla 654— 
Smith Bros. Const. Co.' v. Hart, 
126 So. 378, 101 Pla. 658, reheard 
i 136 So. 399, 101 Pla.- 653—Smith 
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Validating organisation of school or improvement 
district An enactment legalizing the defective or¬ 
ganization of a school district is not an encroach¬ 
ment on the judiciary if the attack on such organi¬ 
zation has not yet proceeded to final judgment 
but such a statute, according to some authority, can 
have no valid application after a final judgment in¬ 
validating the organization of the district in view of 
the rule stated in § 128 c (2) that the legislature 
may not annul, modify, or impair a final judg¬ 
ment other authority exists to the contrary on 
the ground that the statute is a proper exercise of 
the plenary legislative power over the formation of 
such districts and is not an attempt to control or re¬ 
verse the action of the court.22 ^ statute curative 
of a prior act held by the court to be repugnant to 
the due process clause has been held effective to 
legalize the district created and bonds issued there¬ 
by on the theory that the judgment of the court was 
res judicata only as to its basis of decision.^® A 
legislative determination that certain lands would be 
benefited by inclusion in an improvement district is 
valid notwithstanding a prior contrary judicial de¬ 
termination, where the court’s action is in an ad¬ 
ministrative capacity and the legislature has power 
to dispense with its determination, in the first in¬ 


stance.*^ 

Records. The legislature has power to validate 
defective records that are not judicial.*® 

§ 124. — Determining Liability or Indebt¬ 
edness in General 

It Is a usurpation of Judicial functions for the legis¬ 
lature to determine the existence or amount of indebt¬ 
edness from one person to another. 

The legislature is without power to usurp judicial 
functions by the enactment of a statute determining 
that one person is indebted to another,*® or deter¬ 
mining the amount of indebtedness due from one 
person to another,*^ or from one coimty to an¬ 
other,*® or from a municipality to an individual,2®-® 
or from an individual to the state.** However, it 
is within, the authority of the legislature to enact 
that a claim already Established by the judgment of 
a court shall be audited and alldwed,** and statutes 
settling pending litigation involving the indebtedness 
of a county for tax executions by requiring the pay¬ 
ment of a certain sum,*®-® or declaring the amount 
of indebtedness of counties under a constitutional 
provision whereby the state assumed indebtedness 
-due such counties for highway construction,*1, have 
been held not unconstitutional; nor is an act void 


Bros. v. WUUams. 126 So. 367. 100 
Fla. 642. 

aa Ill.—People v. Henry. 138 K.H, 
636, 301 Ill. 51—People v. Wiley, 
124 X.EL 385, 289 Ill. 1T3—People 
V. Owen. 122 N.B. 132, 286 IlL 633, 
3 A.Ii.R. 447—People v. Stitt, 117 
N,B. 784, 280 IlL 553—People v. 
Wiley, 119 KB. 965, 284 Ill. 186— 
People V. Madison, 117 N.K 493, 
280 Ill. 96. I 

Miss.—^Yow V, Tishominsro County' 
School Board, 172 So. 303, 177 1 
Miss. 831. i 

S.D.—Aiatalo v. Shaver, 186 N.W. 

872. 45 S.D. 163. 

12 C.J. p 833 note 77 [a] <6>. 

21 . Ill.—People V. Clark, 133 N.E. 
247, 300 Ill. 583—People v. Wiley, 
124 N.B. 385, 289 Ill. 173—People 

V. Owen. 122 KB. 132, 286 IIL 638, 
3 A.li.R. 447—^People v. New York 
Cent. R. Co., 119 N.R 299, 283 IlL 
334. 

J 

22;, S.D.—^Hod8:es T. Snyder, 186 N. 1 

W. 867, 868, 869, 45 S.D. 149, 25 ! 
A.L.R. 1128, affirmed 43 S.Ct. 435, 
261 UJ9. 660, 67 Ii.Bd. 819. 

•*Such [legislative! act in no man¬ 
ner whatsoever reversed or Inter¬ 
fered with the judgment of any 
court; what it did was to change the 
legal status of every territory con¬ 
stituted like the territory involved 
in this action, and which, like this 
territory, had attempted, hut 


failed, to organize into a consolidat¬ 
ed district. . . • That the Legis¬ 

lature had the constitutional power 
to . , . legalize the organiza¬ 

tion and acts of aU other territories 
which, like the one involved in this 
litigation, had attempted to organize 
a consolidated district ... is 
not and certainly could not be dis¬ 
puted. What reason can he urged, 
then, why the action of the Legisla¬ 
ture should not apply to this particu¬ 
lar territory? • . . The reason 

announced is based on the fact that 
a court had happened a few days 
before this act became effective, to 
declare, but not to create, the then 
legal status of this particular ter¬ 
ritory. The legislature merely rec¬ 
ognized the interpretation whic^ this 
court, in this very action had just 
placed on the law then in force; and 
the Legislature, by the new act, re¬ 
moved all doubt €ts to its intention, 
and sought to cure the results flow¬ 
ing from the former wording of the 
statute.” 

S.D.—Hodges V. Snyder, supra. 

23, Tex.—^Louisiana Ry. & Nav. Co. 

V. State, Civ^App., 298 S.W. 462, 

affirmed, Com~App., 7 S.W.2d 71, 

rehearing denied 17 S.W.2d 457. 

a&i Ark.—McCord v. Weld^ 227 S. 

W. 765, 147 Ark. 362. 

25, Ind.—Cookerly v, Duncan, 87 

Ind. 332. 

20 , Md,—^Harris v. Commissioners 
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of Allegany County, 100 A. 733, 130 
Md. 488, L.R.A.1917B 824. . 

Okl.—Union School Dlst. No. 1 v. 
Foster Lumber Co., 286 P. 774,' 142 
OkL 260. 

12 C.J. p 822 note 1. 

27. Nev.—State v. Hampton, 18 Nev. 
439. 

28. Md.—Queen Anne's County v. 
TaJbot County, 69 A. 801, 108 Md. 
188. 

2a5 Where the . facts are disputed 
out of which is claimed to have aris¬ 
en a moral or legal obligation on the 
part of a municipality to pay unliqui¬ 
dated damages caused by tortious 
acts of its agency, the settlement of 
the contention by legislative enact¬ 
ment, which fixes the amount of lia¬ 
bility and directs payment thereof 
by the municipality, constitutes an 
Invalid legislative adjudication and 
is not a rightful subject of legisla¬ 
tion but a trespass . upon Judicial 
powier. 

U.S.—De Mello-v. Fong, C.C.A.Hawall, 
164 F.2d 232. 

29. S.C. — Carolina Class Co. v. 
State, 69 S.B. 391, 87 8.O. 270. 

12 C.J. p 822 note 4. 

sa Cal.—^People v. San Francisco, 
llCaL 206. 

308 S.C.—^B^num ▼- Barron, 88 S.B. 
2d 67, / 

3 L Ga.—^Madronah Sales Co. v. Wil- 
bu^ 181 S.IV .173, 180 Ga. .837. 
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for assuming that there are debts unpaid where it 
does not undertake to determine their nature, 
amount, or to whom or from whom they are due.32 
It is not the exercise of a judicial function by the 
legislature to ratify and confirm and authorize a 
corporation to treat as legal its ultra vires debts, 
and the legislature may ratify a compromise between 
two villages or towns.^^ Where the legislature has, 
by retrospective legislation, imposed a legal liability 
where none existed, the question whether there was 
such moral obligation as to support the act is a 
judicial one.^^ 

Judgment in ejectment. The legislature may pro¬ 
vide that one recovering a judgment in ejectment 
may either pay the occupant the present value of 
his improvements or recover the value of the prem¬ 
ises at the time defendant took possession.86 

§ 125. -Damages 

It is a Judicial, and not a legislative, function to 
ascertain the amount of damages resulting from a breach 
of a legal duty or from the exercise of the power of 
eminent domain. 

Generally, it is a judicial, and not a legislative, 
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: function to ascertain the amount of damages result¬ 
ing from a breach of legal duty,^'^ and a statute 
authorizing proper state officials to intervene in liti¬ 
gation involving any compact between the state and 
others, but provi<^g that no money judgment 
should be entered against the state, either for dam¬ 
ages or for costs, is unconstitutional since it seeks 
to determine as a legislative question the right of a 
party litigant to judgment for damages by forbid¬ 
ding the courts to give damages against the state.^^ 
It is competent for the legislature, however, to 
provide by way of penalty that on certain contin¬ 
gencies double damages may be recovered,and 
the legislature may appropriate money for damages 
caused to private property by the state."*® 

For property taken under eminent domain. In 
the case of property taken under the valid exercise 
of the power of eminent domain, it is for the courts, 
and not the legislature, to determine the amount of 
damages sustained by the owner neither can the 
legislature make a private use public by declaring it 
to be such, or by authorizing the exercise of the 
power of eminent domain for any use which the 
courts may determine not to be a public use.*2 How¬ 
ever, a statute limiting the amotmt of an expenditure 


as. III.—^Dennis v. Maynard, 16 Ill. 

477—Shaw v. Dennis, 10 Ill. 405. 
Ohio.—State v. Henry County, 41 
Ohio St. 423. 

as. Mass.—Brown V. Boston & M. 3Et 
R, 124 KE. 822, 238 Mass. 502. 
84, Ma—^Bayley v. Inhabitants of 
Town of Wells. 174 A. 469, 133 Me. 
141. 

35. Kan.—Craft v. Lofinck, 8 P. 359, 
84 Kan. 866. 

ae. U.S.—^Lei^rhton v. Youngr, Neb., 
62 P. 489, 3 C.C.A. 176, 18 L,.R.A. 
266. 

87. Me. — Brunswick, etc., Water 
Dist V. Maine Water Co., 69 A. 
687, 99 Me. 871. 

aa When the sovereigii becomes a 
party to an action, the rlg:hts and 
remedies of the parties are judicial 
questions, controlled solely, by the 
tribunal given Jurisdiction. 

Colo.—State v. La Plata River & 
Cherry Creek Ditch Co., 78 P.2d 
997, 101 Colo. 868. 

39. Iowa.—Jones v. Galena, etc., R. 
Co., Id Iowa 6. 

4a Colo.—In re Senate Bill, 89 P. 
1088, 21 Colo. 69. 

Md.—In re Green, 4 Md.Ch. 849. 

41. tr.S. —^Baltimore & O. R. Co. v. 
tl. S., Va., 56 S.Ct. 797, 298 D.S. 
349, 80 L.Ed. 1209—^MonongaJhela 
Nav. Co. V. U. S., Pa., 18 S.Ct. 622, 
148 ir.S. 312, 87 L.Bd. 463—Shoe¬ 
maker V. ir. S., DIstCoL. 13 S.Ct. 
861, 147 U.S. 282, 87 L.Dd. 170. 

16 C.J.S.—38 


U. S. V. Bauman, D.C.Or., 66 P. 
Supp. 109—^U. S. V. 9.94 Acres of 
Land in City of Charleston, D.C. 
S.C., 61 P.Supp. 478—U. S. v. 

2716.98 Acres of Land, More or 
Less, in Jefferson County, D.C. 
Wash., 44 P.Supp. 683—Hudson- 
Duncan & Co. v. Wallace, D.C.Or., 
21 P.Supp. 295, reversed on other 
grounds, C.C.A,. 98 P.2d 986— 

! Campbell v. Chase Nat. Bank of 
City of New York, D.C.N.Y., 5 P. 
Supp. 166, appeal dismissed U. S. 

V. Campbell, 64 S.Ct. 456, 291 U.S. 
686 , 78 L.Ed. 1078, motion denied 
64 S.Ct. 469, 291 U.S. 648, 78 L.Ed. 
1043, ajid affirmed 71 P.2d 669, 94 
A.L.R. 708, certiorari denied 66 S. 
Ct 108, 298 U.S. 592, 79 L.Ed. 686, 
and affirmed, CC.A, Campbell v. 
Medalle, 71 P.2d 671, certiorari de¬ 
nied 65 S.Ct 108, 298 U.S. 692, 79 
L.Ed. 686. 

National City Bank of New York 
V. U. S.. D.C.N.Y., 276 F. 865, af¬ 
firmed, C.CA., U. S. V. National City 
Bank of New York, 281 P. 764, er¬ 
ror dismissed 44 S.Ct 82, 263 U.S. 
726, 68 L.Ed. 627. 

Pla.—^EUllsborough County v. Ken- 
sett, 144 So. 393, 107 Pla. 237. 

Mo.—Birmingham Drainage Dlst. v. 
Chicago, B. & Q. R. Co., 202 S.W. 
404, 274 Mo. 140. 

N.Y.—In re Public Parks, Borough of 
Queens, City of New York, 17 N.Y. 
S.2d 209, 172 Misc. 877, modified on 
other grounds 26 N.Y.S.2d 611, 261 
App.Div. 936, modified on - other 
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grounds In re Public Parks at 
Rockaway Beach, City of New 
York, 41 N.E.2d 454, 288 N.Y. 61— 
In re Forty-Second St. Spur of 
Manhattan Ry. Co. in City of New 
York, 216 N.Y.S. 2. 126 Misc. 

879, modified on other grounds In 
re Elevated Railroad Structures, 
etc., in Bast Forty-Second St., City 
of New York, 243 N.Y.S. 666, 229 
App.Div. 617. 

Or.—Chapman v. City of Hood River, 
196 P. 467, 100 Or. 43. 

Va.—Norfolk & W. Ry. Co. v. Not¬ 
tingham & Wrenn, 124 S.E. 398, 
139 Va. 748. 

W.Va—State ex reL United Fuel Gas 
Co. V. De Berry, 43 S.B.2d 408, 130 
W.Va. 418. 

12 aJ. p 822 note 97. 

Neither directly nor through agency 
Congress may not directly or 
through any legislative agency final¬ 
ly determine amount safeguarded to 
owner of private property taken for 
public use by just compensation 
clause of constitution. 

U.S.—^Baltimore & O. R. Co. v. U. S., 
Va., 66 S.Ct 797, 298 U.S. 849, 80 
L.Bd. 1209. 

The rules by which such oompen- 
satton shall be measured may not be 
fixed by the legislature. 

U.S.—^Railway Steel Spring Co. v. 
Chicago & E. L R. Co., D.C.I1L, 261 
P. 690. 

Md.—Webster v. Susquehanna 
Pole Line Co., 76 A. 264, 112 Md. 
416, 21 Ann.Cas. 867. 
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for a public use is not an invasion of the judicial 
power as undertaking to value property,^3 and it is 
within the authority of the legislature, in the exer¬ 
cise of its taxing power, to prescribe the persons 
or property which shall be subject to assessment 
for the pajunent of such damages.^^ Since the ex¬ 
propriation of property is essentially a legislative 
function, the legislature may lodge the selection of 
commissioners to appraise lands in such agency as 
it chooses, without infringing on the authority of 
the courts.^^*^ 

§ 126. -Penalties 

tt Is not an encroachment on the functions of the 
Judiciary for the legislature to reduce or limit the amount 
of a penalty recoverable under an existing statute and 
to make euch provision apply to penalties theretofore 
Incurred. 

It is not an encroachment on the functions of the 
judiciary for the legislature to pass a statute reduc¬ 
ing or limiting the amount of a statutoiy penalty 
recoverable under an existing statute and to make 
such provision apply to penalities theretofore in¬ 
curred, ^5 even though actions are then pending for 
their recovery.^^ However, a statute is void which 
prescribes so severe a penalty for its violation as in¬ 
directly to preclude a resort to the courts to contest 
the validity of the statute*^^ 

§ 127. —— Creation, Abolition, Jurisdiction 
and Control of Courts and Judges 

Encroachment by the legislature on the powers of 


the judiciary with respect to the establishment, abo¬ 
lition, jurisdiction, and control of courts and judg¬ 
es is treated in Courts §§ 120-139, and Judges 88 
4-5. 

Examine Pocket Parts for later cases. 

§ 128 . -Remedies and Procedure 

a. In general 

b. Regulating prosecution, punishment, 

I and sentence for crimes and con¬ 

tempts 

c. Affecting pending litigation or adjudi¬ 

cated rights 

d. Prescribing rules and effect of evi¬ 

dence 

e. Regulating appeals 

f. Requiring and restricting issue of 

writs 

g. Other remedial or procedural regula¬ 

tions 

a. In General 

Subject to the llmttatton that the legislature may not 
Impair or Interfere with the oonstitutlonal and inherent 
powers or efficient functioning of the courts. It may 
formulate, prescribe, enlarge, modify, alter and abol¬ 
ish remedies, and reasonably regulate and control the 
forms of procedure for the administration of Justice In 
the courts. 

Within constitutional limitations on its right to 
control the jurisdiction of the courts, the legisla¬ 
ture as a general rule, has power to formulate, pre¬ 
scribe, enlarge, modify, alter and abolish remedies,^ 


43. IJ.S.—Albert Hanson Lumber 
Co. v. U. S., C.C.A.LA., 277 P. 894. 
affirmed 43 S-Ct 442, 261 U.a 681, 
67 L.Pd. 809. 

44. N.Y.—Matter of liockitt 110 N. 
T.a 82, 58 Misc. 6. 

12 C.J. p 822 note 99. 

44.5 N.J.—^Ryan v. Housing: Author¬ 
ity of City of Newark, 15 A.2d 647, 
125 N.J.Law 336. 

45. Conn.—Atwood v. Buckingrham, 
62 A. 616, 78 Conn. 428. 

4a Conn.—Atwood v. Bucklnsrham, 
supra. 

4/7, XT.S.—Ex parte Young, Minn., 28 
&Ct 441, 209 U.S. 123. 52 L.Ed, 714, 
18 AL,R.,N.S., 982. 14 AnmCas. 764. 

12 CJ. p 828 note 12. 


48. U.S.—Pope V. T7. S., Ct.CL, 65 S. 
CL 16. 828 tr.S. 1, 89 L.Ed. 3—Yak- 
us T. XJ. S., Mass., 64 S.Ct 660, 
321 U.S. 414, 88 L.Ed. 834-<rames- 
Dlckinson Farm Mortg. Co. v. Har¬ 
ry, in., 47 S.CL 808, 273 TJJ5, 119 , 
71 llEd. 569. 


Hobby V. Hodges, CJLXJtah, 211 
F.2d 764—Ijehr y. U. a, C.C.A.Tet, 
189 P«2d 919—XT* a V. Van Dei 
Berg, aCAWls., 139 P,2d 654. 


Ackerman v. J. I. Case Co., D.C 
Wla, 74 P.Supp. 639. 

Ala.—Mooney y. Weaver, 79 So.2d 8. 
Colo.—Titus V. Titus, 41 P.2d 244, 
96 Colo, 191. 

Conn.—In re Gllhuly, 199 A. 486, 124 
Conn. 271—^Braman v. Babcock, 120 
A 150, 98 Conn. 649. 

La.—Plthlan v. Centannl, 106 So. 821, 
159 La. 831. 

Mich.—Crenshaw v. GraneL 211 N. 
W. 636, 287 Mich, 367. 

—Brelmhorst v. Beckman, 85 N. 
W:2d 719, 227 Minn. 409. 
Neb.~Coxp<as O^oxis gnoted in Croft 
V. Scotts Bluff County, 237 N.W. 
149, 160. 121 Neb. 343. 

Ney.—Scott v. Nevada Employment 
Sea Dept, 278 P.2d 602. 

N.J.—Epstein v. Bendersky, 21 A2d 
816, 130 N.J.Eq. 180. 






Sion, 1 N.E.2d 836, 270 N.Y. 428 
People ex rel, Durham Realty Cc 
poration v. La Petra, 130 N.E. 6( 
230 N.Y. 429, 16 AL.R. 152—Pe 
pie ex reL Brlxton Operating Cc 
poration v. La Petra, 180 N.Bl $( 
280 N.Y. 429. 16 AL.iL 162i err 
dismissed 42 aCL 47, 267 U.a 66 
66 L.Ed. 424. 


Corpus Purls Secundum olted in 
Euris V. Pepper Poultry Co., 21 N. 
Y.a2d 791, 796, 174 Mlsa 801— 
XTlmann Realty Co. v. Tamur, 186 
N.Y.a 612, 113 Mlsa 638. 

Pa.—Commonwealth v. Knox, 94 A 
2d 128, 172 Pa.Super. 610, ejffirmed 
97 A2d 782, 874 Pa. 843: 

Lipoff V, United Pood Workers 
Industrial Union, Local No. 107, 83 
Pa.Dlst & Co. 699. 

Tex.—Corpus Paris cited in Sharber 
V. Florence. 115 S.W.2d 604, 606, 
181 Teac. 341—Corpus Purls quoted 
in Langever v. Miller, 76 S.W.2d 
1025, 1029, 124 Tex. 80, 96 ‘ AL.R. 
886 . 

Corpus Purls quoted in Atwood 
V. Kelley, Civ.App., 127 S.W.2d 666, 
667—Casparis v. Fidelity Union 
Casualty Co.> Ciy.App.,. 66 S.W.2d 
404, error refused—Beaumont Pe¬ 
troleum Syndicate v. ' Broussard, 
Clv.App., 64 aw.2d 998, app^ dls- 
I missed Plalnvlew Bldg. & Loan 
, Ass'n V. Robbins, 73 .aw.2d 92, 123 
Tex. 408, answer conformed to 
Guardian . Trust Co. v. Turner, Civ. 
App., 78 aw.2d 1047. 

Wash.—Shea v. Olson, 63 P.2d 615, 
186 Wash. 148, 111 ALJEL 998, 


SH 
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and to. prescribe lie terms and conditions on which 
actions may be brougfht,^^ provided it does not, im- 
der the guise of a statute relating to procedure, at¬ 
tempt to deprive any person of a right secured to 
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him by the constitution,^® So the legislature may 
create rights and remedies unknown to the common 
law.5®*5 However, it is not within the legislative 
power to require^^ or forbid the rendition of a par- 


opinion axihered to 59 P.2d 1183, 
188 Wash, 700, 111 A.Li.R. 1011. 
12 C.J. P 826 note 44. 

paxtLcnlar statates lield not invalid 

(1) Portal-to-Portal Act. 

Xj,s ,—^Plsch V. General Motors Corp., 
CA-Mich., 169 P.2d 266, certiorari 
denied 69 S.Ct 405, 835 U.S. 902, 
93 tuEd. 436 and Bateman v. Ford 
Motor Co., 69 S.Ot. 406, 835 TJ.S. 
902, 98 tuEd. 486—^Battaglia v. Gen¬ 
eral Motors Corp., C.A.N.T., 169 P. 
2d 264, certiorari denied 69 S.Ct. 
286, four cases, 385 U.S. 887, 98 L. 
Ed. 425 —Seese v. Bethlehem Steel 
Co., Shiphuildlnff Div., C.C.A.Md., 
168 F.2d 68. 

Murray v. Homestead Valve Mtg. 
Co., D.CPa, 84 F.Supp. 672, aiHrm- 
ed Thomas v. Camegle-Illinols 
Steel Corp.. CA, 174 P.2d 711— 
Burke v. Mesta Mach. Co., D.C.Pa., 
79 F.Supp. 688—^Plummer v. Mlnne- 
apolls-Moline Power Implement Co., 
D.dMinn., 76 F.Supp. 745—Quinn v. 
California Shlpbulldlnfir Corp., D.C 
CaL, 76 F.Supp. 742—Smith v. Cud¬ 
ahy Packing: Co., D.C.Minn., 76 F. 
Supp. 575, appeal dismissed, CA., 
172 F.2d 228, Parenteau v. Swift 
& Co., 172 F.2d 228, and Schempf 
V. Armour & Co., 172 F.2d 224— 
Holland V. General Motors Corp., D. 
C.N.T., 75 F.Supp. 274, affirmed, 
C.A, Battagrlia v. General Motors 
Corp., 169 F.2d 264, certiorari de¬ 
nied 69 act 236, 835 U.S. 887, 93 
L.l!d. 425, Hilgrer V. General Motors 
Corp,, 69 act 236, 336 U.S. 887, 93 
LuBd. 425, Casheba v. General Mo¬ 
tors Corp., 69 S.Ct 236, 836 U.S. 
887, 93 L.Ed. 425, and Holland v. 
General Motors Corp., 69 S.Ct 286, 
336 U.S. 887, 93 Ii.Ed. 425—Hol- 
lingrsworth y. Federal Min. & Smelt¬ 
ing: Co., D.aidaho, 74 F.Supp, 1009 
—Role V. X Neils Lumber Co., D. 
C.Mont, 74 F.Supp. 812, affirmed, C 
A, 171 F.2d 706—Ackerman y. J. I. 
Case Co., D.C.Wis., 74 F.Supp. 689— 
Hart y. Aluminum Ca of America, 
U.CPa., 73 F.Supp. 727. 

<2} Statute ^ving: injured person 
the light to sue tort feasor's insur¬ 
er directly. 

U.S.—^Lewis y. Manufacturers Cas. 
Ins. Co., D.CLa., 107 F.Supp. 466. 
(8) The statute authorizing revo¬ 
cation of certificate of naturalization 
on ground that it was fraudulently or 
Illegally procured. 

U.S.—U. S. V. Gallucci, D.C.Mass., 64 
F.Supp. 964. 

Betermlaation of xlgrhts 
It is within the legislative prov¬ 
ince to' establish, within constitution¬ 
al limits, rules for the determination 


of rights, by which the courts shall! 
be governed. i 

Nev.—^Humboldt Land & Cattle Co. v. 
District Court of Sixth Judicial 
Dist, 224 P. 612, 47 Nev. 896. 

Substitution of legal for equitable 
remedy is within the power of the 
legislature. 

Tex.—^Lone Star Gas Co. v. State, 
168 S.W.2d 681, 137 Tex. 279. peti¬ 
tion denied Ex parte State of Tex¬ 
as. 62 S.Ct 418, 316 U.S. 8, 86 L.Ed. 
679—^Rogers v. Daniel Oil & Royal¬ 
ty Co., 110 S.W.2a 891, 130 Tex. 
886. 

Grant of authority 
The statute griving supreme court 
authority to establish new writs 
and forms of proceedings did not 
strip the general assembly of Its 
authority to legislate on forms of ac¬ 
tions and to enlarge scope of common 
law antiona 

Pa.—^Pearl Assur. Co. v. National Ins. 
Agency, 30 A2d 888, 151 Pa.Super. 
146. 

Abolition of rights or defenses 

(1) Workmen's Compensation Act 
is not unconstitutional because abol¬ 
ishing rights and defenses of parties 
not accepting its provisions. 

Ala.—Chapman v. Railway Fuel Co., 
101 So. 879, 212 Ala. 106. 

(2) A statute abolishing the de¬ 
fense of contributory negligence in 
certain actions does not violate a 
constitutional provision that such 
question shall he a question of fact 
for the jury. 

Ariz.—Superior & Pittsburg Copper 
Co. V. Tomlch, 165 P. 1185, 19 Ariz. 
182—Superior & Pittsburg Copper 
Co. V. Tomlch, 166 P. 1101, 19 Ariz. 
182. 

Bevlew of admdnistratlye action 

(1) Where no question of fact Is 
at issue in a proceeding before an 
administrative board and only ques¬ 
tions of law are involved, the power 
of the court to review the action of 
the board may not be limited, except 
as to the time in which to bring the 
case to the court. 

Hy.—Kendall v. Belling, 176 S.W.2d 
489, 295 Ky. 782. 

(2) Statute denying judicial review 
of decisions of the Administrator of 
Veterans* Affairs on matter of allow¬ 
ing continuance of retirement pay to 
army officers who served during the 
World War is valid. 

D.C.—Barnett v. BLines, 105 P.2d 96, 
70 APP.D.C. 217, certiorari denied 
60 S.Ct 88, 808 U.S. 578, 84 Xi.Ed. 
480. 

(3) Statute providing that findings 
of fact made by administrative board 


[ shall, in the absence of ftuud, be con¬ 
clusive, but that the supreme court 
I shall have power to review questions 
of law involved in any final decision 
or determination of the board, ^does 
not improperly impose limitations on 
judicial review, 

Mich.—Johnson v. Michigan Milk 
Marketing Board, 296 N.W. 346, 295 
Mich. 644. 

49. U.S.—Pocono Pines Assembly 
Hotels Co. V. U. S., 73 CtCL 447— 
Witkowski v. U. S., 7 Ct.Cl. 393, 
397. 

Ark.—Young v. Young, 178 S.W.2d 
994. 207 Ark. 86, 162 AL.R. 827. 
Idaho.—^Robinson v. Robinson, 212 P. 

2d 1031, 70 Idaho 122. 

Ill.—Weil-McLaln Co. v. Collins, 71 
N.K2d 91, 396 Ill. 608. 

Ky.—Kendall v. Belling, 175 S.W.2d 
489, 296 Ky. 782. 

S.D.—^ElUs v. Herrick Independent 
School Dist. No. 86 of Gregory 
County. 20 N.W.2d 616. 

50. Hd.—^Mahoney v. Byers, 48 A2d 

600, 187 Md. 81. - 

Mass.—^In re Opinion of Justices, 
98 N.B. 837, 211 Mass. 618. 

Neb.— Corpus %fwAm quoted la Croft 
V. Scotts Bluff County, 287 N.W. 
149, 160, 121 Neb. 843. 

N.J.—^Phelps Dodge Copper Products 
Corp. V. United Elec., Radio & 
Mach. Workers of America, 46 A2d 
463, 138 N.J.Eq. 3, affirmed 49 A2d 
896, 189 N.J.Bq. 97. 

N.Y.— Corpus Juris Secundum dted 
la In re Matson, 49 N.Y.S.2d 698, 
603, 182 Mlsc. 389, reversed on oth¬ 
er grounds 58 N.B.2d 501, 293 N.Y. 

. 476—People v. Poster, 42 N.Y.S.2d 
881, 182 Misa 78. 

Tex.— Corpus Juris quoted la Lange- 
ver V. Miller, 76 S.W.2d 1025, 1029, 
124 Tex. 80, 96 AL.R. 836. 

Corpus Juris quoted la Atwood v. 
Kelley. avApp., 127 S.W.2d 566. 
657. 

Regulation of remedies as; 

Denying: 

Due process see Infra 95 611-615. 
Equal protection of laws see in¬ 
fra 9 659. 

Impairing: 

Obligation of contract see infra 
99 879-398. 

Vested rights see infra 9 257. 

50.5 Mass.—^Meunier*s Case, 66 N.B. 
2d 198, 819 Mass. 421. 

5L Ill.—^People V. dark, 133 N.B. 
247, 300 Ill. 683. 

Pa.—In re American Banking & 
Trust. Co., 4 Pa.Dist 757, 17 Pa.Co. 
274, 43 Pa.L.J. 213, 87 Wkly.N.a 
297. 

12 C.J. p 827 note 8L 



§ 128 CONSTITUTIONAL LAW 

tioilar judgment,52 or to prescribe to the courts a 
rule of decision.53 Accordingly, the legislature may 
not establish a mandatory requirement that the 
court shall enter a certain order, under named con¬ 
ditions in a particular action, in derogation of ju¬ 
dicial discretion as to its propriet}^ and nccessit}’',®^ 
require the courts to register mechanical approval of 
acts of administrative or executive officers without 
examination of the legal merits of such acts,^ 5 or 
compel the courts to inflict an injury which the con¬ 
stitution requires them to remedy.^s Also, the ques¬ 
tion of the violation of a constitutional provision 


16 C.J.S. 

prohibiting certain acts is one for the judiciary, and 
the legislature cannot conclusively determine such 
question by enactment and the legislature can¬ 
not constitutionally enact a statute authorizing an 
action to be brought to test out the abstract ques¬ 
tion of constitutionality of a statute, where ^ere 
is no actual justiciable controversy.^'^-® 

Within the express or implied limitations of the 
constitution, the legislature, as a general rule, also 
has power reasonably to regulate and control the 
forms of procedure for the administration of justice 
in the courts,^® and it may alter the procedure as 


XiadSags aad 

Congress may not dictate to con¬ 
stitutional court what Its findings 
and decree shall be. in matter where 
Jurisdiction is conferred by constitu¬ 
tion. 

XT.S.—Salvatore v. Locke, C.C.A.N.T., 
73 P.2d 1012—Benson v. Crowell, D. 
C.A1&, 88 F.2d 306, affirmed, C.C.A., 
Crowell V. Benson, 45 F.2d 66, af¬ 
firmed 53 S.Ct 285, 285 U.a 22, 76 
L.Ed. 598. 

Judicial actioa aeoessary 
A circuit court judgment may re¬ 
sult only from judicial action of cir¬ 
cuit court and cannot he created by 
legislature. 

Mo.—^Henry v. Manzella, 201 S.W.2d 
457, 356 Mo. 305. 

52. Cal.—Guy v. Hennance, 5 CaL 
73, 63 Am.D. 85. 

12 CJ. p 827 note 82. 

53. U.S.—^Pocono Fines Aissembly 
Hotels Co. V. U. S.. 73 CtCL 447 
—Witkowski V. U. S., 7 CLCL 393, 
397. 

HI.—People V. Spegal, 126 N.E.2d 468, 
5 I11.2d 211—Agran v. Checker Taxi 
Co., 105 N.B.2d 713, 412 Ill. 145— 
Liberty Foundries Co. v. Industrial 
Commission, 25 N.B.2d 790, 373 
IlL 146. 

Pa.—Commonwealth v. Knox, 94 A. 2d 
128, 172 Pa.Super. 510, affirmed 97 
A.2d 782, 374 Pa, 343. 

Szisteace of liability 
If a statute authorizing the court 
of claims to hear and determine a 
certain claim for damages purported 
to authorize recovery, it would he 
invalid, as the legislature cannot 
usurp the functions of the judiciary, 
and say a liability exists, if in fact 
none does exist. 

N.T.—Brown v. State. 198 N.T.S. 773, 
20S App.Div. 634, affirmed 142 N. 
3B. 304, 236 N.T. 611. 

M. Fla.—State ex reL Payson v. 
ChiUingworth, 165 So. 264, 122 Fla. 
339. 

Beanizbig ptolntitr in 'bondlLoldez’s 
suit to fnxnisii names of interested 
parties 

Fla,—State ex reL Payson v, Chil- 
lingworth, supra. 


ZSntry of divorce decree 

Statute requiring entry of divorce 
decree on application of party, if 
findings and conclusions are not set 
aside within six months, without re¬ 
gard to whether the application is 
by the guilty party, is unconstitu¬ 
tional. 

Colo.—Walton v. Walton, 278 P. 780, 
86 Colo. L 

65i Mass.—^In re Opinion of the Jus¬ 
tices, 147 N.B. 681, 251 Masa 569. 

Znlierent power 

The Legislature is without power 
to divest courts of their inherent 
power to review actions of adminis¬ 
trative agencies which are illegal, 
arbitrary, or unreasonable and wliich 
impair personal or property rights. 
Md.—Johnstown Coal & Coke Co. v. 
Dishong, 84 A,2d 847, 198 Md. 467— 
Heath v. Mayor and City Council of 
Baltimore, 49 A.2d 799, 187 Md. 
296. . 

SetenuinatioxL of facts 

(1) Proposed bill which would de¬ 
prive court of all power to determine 
facts In review of cases before the 
Public Utility Commission involving 
questions of confiscation or of denial 
of constitutional rights would be un¬ 
constitutional. 

Mass.—Opinion of the Justices, 106 
N.B.2d 259, 828 Mass. 679. 

(2) If a Legislature attempts to 
make the findings of fact of its €igen- 
cies conclusive, even though the find¬ 
ings are wrong, and constitutional 
rights have been invaded, the legis¬ 
lative action is invalid, for the Judi¬ 
cial power of the courts cannot thus 
be circumscribed. 

Mich.—Johnson v. Michigan Milk 
Marketing Board, 295 N.W. 346, 296 
Mich. 644. 

(3) It has been held, however, that 
the section of Labor Law declaring 
Unemplo3mient Insurance Appeal 
Board’s decision final on all fact 
questions Is not unconstitutional in¬ 
sofar as it denies the courts power to 
reverse the board’s determinations on 
such questions. 

N.T.—In re Humsey Mfg. Corpora¬ 
tion, 71 N,B.2d 426, 296 N.T. 118, 
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174 A.L.R. 401. reargument denied 
72 Nr.E.2d 35, 296 N.Y. 867, 174 AL. 

R. 401. 

56. Tex.—Clem v. Evans, Com.App., 
291 S.W. 871, 61 AL.IL 1135. 

57. Tex.—State v. St.* Louis S. W. 
By. Co. of Texas, Civ.App., 197 S. 
W. 1006, reversed on other groimds 
St Louis Southwestern R. Co. of 
Texas V. State, 261 S.W. 996, 118 
Tex. 670, 83 AL.R. 867. 

XTlnzeasoiLablft searoh 
Whether a search is reasonable or 
unreasonable, within the meaning of 
the Fourth Amendment, is a judicial 
question, and congress could enact 
no law declaring reasonable a search 
which the courts hold to be unrea¬ 
sonable, though it could pass on act 
prohibiting searches that were im- 
reasonabla 

U.S.—^U. S. V. Bateman, D.C.Cal., 278 
F. 231. 

57.6 U.S.—Associated Industries of 
NTew York State v. Ickes, C.C.A, 
134 P.2d 694, certiorari granted 
Ickes V. Associated Industries of 
New York State, 68 S.Ct. 1436, 319 
U.S. 739, 87 L.Ed. 1697, vacated 64 

S. Ct 74, 820 U.S. 707, 88 L.Bd. 414. 
68 - U.S.—^Menominee Tribe of Indi¬ 
ans V. U. a, 101 Ct.Cl. 10. 

Ala.—^Bx parte Foshee, 21 So.2d 827, 
246 Ala. 604. 

Ariz.—Merrill v. Phelps, 84 P.2d 74, 
52 Ariz. 626. 

Ark.—White v. Arkansas & Missouri 
Highway List, 227 S.W. 261, 696, 
147 Ark. 160. 

Cal.—^Brydonjack v. State Bar of 
California, 281 P. 1018, 208 CaL 
489, 66 AL.R. 1607—Sacramento & 
San Joaquin Brahmge Dist. v. Su¬ 
perior Court In and for Colusa 
County, 288 P. 687, 196 CaL 414. 
Fla.—Simmons v. State, 36 So.2d 207, 
160 Fla. 626—^Petition of Florida 
State Bar Ass'n for Promulgation 
of New Florida Rules of Civil Pro¬ 
cedure, 199 So. 67, 146 Fla. 228. 

La.—Godchaux Sugars, Inc. v. Chais- 
son, 78 So.2d 673—Douglas Public 
Service Corp. v. Gaspard, 74 So.2d 
182, 225 La. 972. 

Mich.-Lutz V. Dutmer, 282 N.W. 481, 
286 Mich. 467. 
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jt existed at common Thus, it may ordinar- i ferred by the constitution may be exercised,^^ equity 

ily regulate the procedure by which jurisdiction con- \ procedure,^® the administration of estates of de- 


Mo —corpus Juris Socundum cited in 
State ex reL McPike v. Hugrlies, 1S9 
S.W'.2d 4:05> 406, 865 Mo. 1022, 
Nev.— Humboldt Land & Cattle Co. v. 
District Court of Sixth Judicial 
Dist., 224 P. 612, 47 Ner. 396. 
jq-H.—State V. Lapointe, 123 A. 692, 
*81 N.H. 227, 31 A.L.R. 1212. 

N.J.— Phelps J>odge Copper Products 
Oorp. V. United Elec., Radio & 
Mach, Workers of America, 46 A.2d 
453, 188 N.J.Ea. 8, affirmed 49 A. 
2d 896, 189 N.J.Ea. 97. 

N.M.—^Kreigrh v. State Bank of Ala¬ 
mogordo, 28 P.2d 1085, 87 N.M. 360. 
N.Y.—People V. Foster, 42 N.T.S.2d 
831, 182 Misa 78. 

Ohio.—Jolley v. Martin Broa Box 
Co., App., 99 Nr.B.2d 675—Sicker ▼. 
Powers, App., 74 N.E.2d 638. 

Pa.—Commonwealth v. Knox, 94 A. 
2d 128, 172 Pa.Super. 510, affirmed 
97 A2d 782, 874 Pa. 843—^Baldwin 
V. Ely, 198 A. 299, 127 Pa.Super. 
110 . 

Tenn.—Nichols v. King, 280 S.W, 
2d 1006, 190 Tenn. 578. 

Tex.—Clare v. Clare, ClvA.pp., 188 
S.W.2d 220 —lAcy v. Lacy, Civ, 
App., 122 S.W.2d 1104—^Beaumont 
Petroleum Syndicate v. Broussard, 
Civ.App., 64 S.W.2d 998, appeal dis¬ 
missed Plalnvlew Bldsr. & Loan 
Ass'n V. Robbins, 78 aw.2d 92, 123 
Tex. 408, answer conformed to 
Guardian Trust Co. v. Turner, Civ. 
App., 73 S.W.2d 1047. 

Wash.—^Blanchard v. Grolden Ag-e 
Brewlngr Co., 68 P.2d 897, 188 
Wash. 896—^Record Pub. Co. v. 
Monson, 218 P. 13, 128 Wash. 569, 
modified on other groimds 215 P. 
71. 

12 CJ. p 826 note 70. 

Power to regulate procedure in crim¬ 
inal cases, see Infra subdivision b 
of this section. 

Superior power 

(1) Power of legislature to make 
rules and regulations for courts with¬ 
in scope of its power, being by ex¬ 
press constitutional grant, is superior 
to power of supreme court to make 
rules and regulations for inferior 
courts inferred from constitutional 
provision giving supreme court su¬ 
perintendence^ and control of inferior 
jurisdictions, but supreme court may 
make rules and regulations in regard 
to certain proceedings which are so 
vital to efficient functioning of a 
court as to be beyond the legislative 
I>ower. 

Ala.—Ex parte Foshee, 21 So.2d 827, 
246 Ala. 604. 

(2) The failure of legislature to 
make rules and regulations for court 
to accordance with power granted by 
constitution or its giving express 
authority to do so to supreme court 
to operative only until legislature un¬ 


dertakes again to enter the field by 
making rules through legislative 
channels, and legislature cannot per¬ 
manently diminish or abrogate Its 
constitutional power to make rules 
for courts. 

Ala.—Ex parte Foshee, supra, 
Biffioulties of administratloa 
Court must accept and apply stat¬ 
ute changing legal procedure as 
written, regardless of suggested diffi¬ 
culties. 

Pa.—First Nat. Bank v. Baird, 150 A. 

165, 800 Pa. 92. 
jProoedure for e»foxotog tax 

(1) A statute authorizing summary 
proceeding for collection of taxes 
was not unconstitutionaL 

La.—State v. Standard Oil Co. of 
Louisiana, 178 So, 601, 188 Iia. 978. 

(2) A statute reenacting Income 
Tax Act, for purpose of collecting 
taxes accruing before its repeal, was 
held not invalid as to procedure for 
enforcing collection. 

Or.—State v. Slusher. 248 P. 858. 119 
Or. 141. 

Claim against state-held funds 

Legislature has power to prescribe 
procedure to establish claim against 
funds in hands of governmental ad¬ 
ministrative department or body. 

N.Y. —^Masters v. Eclectic Life Ins. 
Co., 218 N.Y.a 669, 215 App.Div. 
424. 

Begnlatlon by special law 

(1) Where the constitution con¬ 
tains no express limitations upon the 
legislature’s power to prescribe mu¬ 
nicipal court procedure, special laws 
may be enacted ^'regulating the prac¬ 
tice” of municipal courts. 

Fla.-Wright v. Worth, 91 So. 87, 83 
Fla. 204. 

(2) Statute authorizing mandamus 
to recover moneys due state was not 
void because ft relieved state of al¬ 
leging there were funds applicable 
to claim and thus constituted a spe¬ 
cial law controlling the practice of 
courts, since state haa right to pre¬ 
scribe procedure for enforcing obli¬ 
gations to it other than that fixed 
for individuals. 

CaL—Jensen v. McCullough, 271 P. 
568, 94 Cal.App. 882, mandate cor¬ 
rected 278 P. 240, 99 CaLApp. 217. 

(3) Prohibition against regulation 
of' court procedure by special law, 
see Statutes S 207. 

B8JB Mass.—Meunier’s Case, 66 N.E. 
2d 198, 819 M^s. 421. 

59. Ala.—^Porter v. State, 174 So. 
815, 234 Ala. 226—^Porter v. State, 
174 So. 811, 234 Ala. 11, answer to 
certified question conformed to 174 
So. 813, 27 Ala.App. 441, certiorari 
denied 174 So. 815, 234 Ala. 226 
—G’lenn v. Stat^ 174 So. 815, 27 
Ala.App. 488. 


Ariz.—^Burney v. Lee, 129 P.2d 808, 
59 Ariz. 860. 

Cal.—Sacramento & San Joaquin 
Drainage Dist. v. Superior Court 
in and for Colusa County, 238 P. 

687, 196 Cal. 414. 

Fla.—Keen v. State, 108 So. 399, 89 
Fla 113. 

Ky, —Commonwealth ex reL Attorney 
General v. Furste, 157 S.W.2d 69, 
288 Ky. 631. 

Mo.— Ctovpus Juris Secundum cited in 
State ex rel. McPike v. Hughes, 199 
S.W.2d 405, 406, 355 Mo. 1022. 

N.H.—Cloutier v. State Milk Control 
Board, 28 A.2d 554, 92 N.H. 199. 
N.D.—Langer v. State, 28 N.W.2d 523, 
76 N.D. 435. 

Tex.— Corpus Juris quoted in Lange- 
ver V. Miller, 76 S.W.2d 1025, 1029, 
124 Tex. 80, 96 A.L.R, 836. 

W.Va—Gapp v. Gapp, SO S.E.2d 680, 
126 W.Va 874. 

12 C.J. p 826 note 73. 

When legislative Judgment controls 
The rule-making power to formu¬ 
late rules of procedure rests in both 
the courts and the legislature, and, 
when the legislature enters that field 
the courts will bow to the legisla¬ 
ture’s Judgment, so long as the rules 
accord with proper administration 
of Justice, but, when it appears that 
the legislative rule unduly hampers 
the court in the performance of the 
duties imposed on it hy the consti¬ 
tution, the rule adopted by the court 
will prevail. 

Ariz.—State ex rel. Conway v. Superi¬ 
or Court within and for Greenlee 
County, 131 P.2d 983, 60 Ariz. 69. 
Frooedure for divorce Jurisdiction 
Ark.—^Young v. Young, 178 S.W.2d 
994, 207 Ark. 86, 162 AL.R. 327. 
N.M. —Crownover v. Crownover, 274 
P.2d 127. 

Tex.—Aucutt V. Aucutt, 62 S.W.2d 77, 
122 Tex. 518, 89 A.L.R. 1198. 

Myers v. Myers, Civ.App., 210 S. 
W.2d 882—Clare v. Clare, Ciy.App., 
188 S.W.2d 220. 

Probate of wills 

N.J.—^In re Whitehead's Estate, 94 
A. 796, affirmed In re Whitehead’s 
Will, 99 A. 1071, 86 N.J.Eq. 489. 
Procedure where bill taken pro con* 
fesso 

Fla.—Sydney v. Aubumdale Const. 
Corporation, 119 So. 128, 96 Fla. 

688 . 

Petermining custody of children 
N.Y.—In re Starr, 280 N.T.S. 758, 
245 App.Dlv. 5. 

60. CaL—Ex parte Marker, 49 CaL 
465. 

Colo.—Cary v. Mine, etc., Supply Cov, 
129 P. 280, 53 Colo. 556. 

12 CJ. p 826 note 74. 

Spirit of equity Jurisprudence 
should not be suppressed, however. 
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ceased persons,and, as appears in subdivision e 
of this section infra, the procedure in the appellate 
courts; and it may also provide that an irregularity 
not involving due process, consisting of a failure to 
observe the procedural rules so established, should 
not render void the object sought to be attained.®^ 
The fact that the procedural regulation entails ad¬ 
ditional labor by the courts does not ordinarily ren¬ 
der it mvalid.®^ 

On the other hand, to the extent that control over 
rules of practice and procedure is committed to 

hr implyinir an jntent to do so by 
restrictive practice statutes. 

Tetm.—Doane v. Knoxville Inv. Cor- 
poration, 16 S.W.2d 1S6, 159 Tenn. 

76. 

61. N.T.—^Eoderisras v. East River 
Sav. Inst., 76 N.T. 316, 32 Am.R. 

309—^Roderigas v. East River Sav, 

Inst, 63 N.T. 460, 20 Am.R. 565. 

Ohia—^In re Johnson's Estate, 12 
Ohio Supp. 14$. 

62. CaL—In re Validation of East 
Bay Municipal Utility Dlst Water 
Bonds of 1925, 239 P. 38, 196 OaL 
725. 

63; N.T.—^Wlnterroth v. Scharger, 

217 N.T.R 830, 12$ Misa 58. 

64. IlL—^People ex reL Bemat v. 

Bicek, 91 N.E.3d 588, 405 IlL 510. 

N.C.—Lacy v. State, 141 S.B. 886, 

195 N.C 284-—State v. Ward, 113 
S.E. 775, 184 N.a 618—State v. 

Johnson, 110 RE. 782, 183 N.C 780. 

Xa Oolontdo 

<1> It has been said that "it is 
doubtful if the legislature . . . 
could have enacted any law with ref¬ 
erence to procedure in courts of rec¬ 
ord unless that power had been ex¬ 
pressly or tacitly surrendered to it 
by the judiciary." 

Colo.—-Walton v. Walton, 278 P. 780, 

786, 86 Colo. 1. 

(2) It has also been held, however, 
that "while the Constitution, except 
as therein otherwise provide^ vests 
the judicial power of the state, as to 
matters of equity, in certain desig¬ 
nated tribunals and such other 
courts as may be prescribed by law. 

It ta no wise inhibits legislation pre¬ 
scribing the procedure by whi^ the 
jurisdiction is to be exercised, unless 
the regulations adopted substantially 
impair the constitutional power of 
the court, or practically defeat its 
exercise." 

Colo.—Cary v. Mine, etc.. Supply Co., 

129 F. 280, 231, 53 Colo. 566. 

6U Ala.—Broadway v. State, 60 So. 

2d 701. 257 Ala. 414—Ex parte 3Fo- 
shee, 21 So,2d 827, 246 Ala. 604. 

Aria—Burney v. Lee, 129 P.2d 308, 

59 Aria 360. 

68i Aria—^Merrill, v. Phelps, 84 P. 

2d 74, 52 Aria 526. ' 


16 C.J.S. 

the courts by the constitution, the legislature may 
not interfere therewith,®^ and the functions and or¬ 
derly processes of courts which derive their exist¬ 
ence from the constitution may not be disturbed 
by any legislative enactment.®^'® So legislative en¬ 
actments relating to procedure can have no valid 
operation if they have the effect of depriving the 
courts of their constitutional or inherent powers,®® 
as by substantially impairing the constitutional ju¬ 
risdiction granted,®® interfering with the discre¬ 
tionary powers of the court in the course of judicial 
administration,®7 or commanding the court to stay, 


Colo.—Port V. Co-operative Farmers* 
Exchange, 256 P. 319, 81 Colo. 431. 
Fla.—^Petition of Florida State Bar 
Ass*n for Promulgation of New 
Florida Rules of Civil Procedure, 
199 So. 67, 146 Fla. 228—Sinclair 
Refining Co. v. Hunter, 190 So. 601, 
139 Fla. 89—Sydney v. Aubumdale 
Const. Corporation, 119 So. 128, 96 
Fla. 688. 

Ill.—^Agran v. Checker Taxi Co., 106 
N.E.2d 713. 412 Ill. 146. 
iRy.—Commonwealth ex reL Attorney 
General v. Purste, 167 SlW.2a 69, 
288 Ky. 631. 

La.—Godchaux Sugars, Inc. v. Chais- 
son, 78 So.2d 673. 

3Mass.—^In re Opinions of the Justices, 
49 N.B.2d 252, 314 Mass. 767. 

N. J.—Como Farms v. Foran, 71 A. 
2d 201, 6 N.J.Super. 806—^Phelps 
Bodge Copper Products Corp. v. 
United Elec., Radio & Mach. Work¬ 
ers of America, 46 A.2d 458, 138 N. 
J.Eq, 8, affirmed 49 A.2d 896, 189 N. 
J.Bq. 97. 

Ohio.—^In re Johnson’s Estate, 12 
Ohio Supp. 148. 

Pa.—^In re Coffey’s Estate, OrphL, 94 
Pltt8b.Leg.J. 286—In re Mortgage 
Pool No. 1, Orph., 94 Pittsb.Leg.J. 
263. 

Tex.—Clare v. Clare, CivJLpp., 138 S. 
W.2d 220—^Lacy v. Lacy, CivJLpp., 
122 S.W.2d 1104. 

Wash.—Blanchard v. Golden Age 
Brewing Co., 63 P.2d 397, 188 
Wash. 896. 

W.Va.—Gapp v. Gapp, 30 S.ll2d 580, 
126 W.Va. 874. 

Order aad eouduot of bnsliLesg 
Legislature cannot prescribe rules 
regulating order or conduct of 
court's business which is within in¬ 
herent power of court to regulate. 

5^—Sydney v. Aubumdale Const. 
Corporation, 119 So. 128, 98 Fla. 
688 —Bryan v. State, 114 So, 778, 94 
Fla. 909. * 

N.T.—Claire v. Eighth Avenue R. 

Co., 188 N.T.S. 14, 114 Mlsc. 707. 
Questions of fraud . 

Equitable and constitutional pre¬ 
rogatives of courts to deal summari¬ 
ly with questions of fraud cannot be 
taken away by legislature. 

Colo.—Bines v. Harris, 291 P. 1024, 88 
Colo. 22. 


Svldenoe of domicile 
Statute providing that six weeks* 
presence should be prima facie evi¬ 
dence of domicile so that court should 
have jurisdiction to entertain divorce 
action was invalid as unreasonable 
interference by legislative branch 
with exercise of judicial i>ower. 

U.S.—^Alton V. Alton, C.iLVirgin Is-« 
lands, 207 F.2d 667,“ certiorari 
granted 74 S.Ct 478, 347 U.S. 911, 
98 L.Ed. 987. 

66. CaL—Sacramento & San Joaquin 
Bralnage Bist. v. Superior , Court 
in and for Colusa County, 238 P. 
687, 196 CaL 414. 

Colo.—^Dines V. Harris, 291 P. 1024, 
88 Colo. 22. 

Mo.—Corpus Juris Seouudum cited in 
State ex reL MePike v. Hughes, 199 
S.W.2d 405, 406, 865 Mo. 1022. 

N.J.—Eastwood-Nealley Corp. v. In¬ 
ternational Ass'n of Machinists, 
Bist. No. 47, 1 A.2d 477, 124 N.J. 
Bq.'274. 

Wash—Blancliard v. Golden Age 
Brewing Co., 63 P.2d 897, 183 Wash. 
396. 

12 C.J. p 826 note. 77. 

67. Ma—Oospu6 Juris Seoaudum cit¬ 
ed iu Kyger v. Koerper, 207 S.W. 
2d 46, 49, 855 Mo. 772. 

Nev.—State ex reL Watson v. Merlal- 
do, 268 P.2d 922. 

Ohio.—Wagner v. State, 24 Ohio N.P., 
N.S., 113. 

OkL—Atchison, T. & a F. Ry. Co. v. 

Long, 251' P. 486, 122 OkL 86. 
Or.—State ex reL Bailey ▼. Ellis, 66 
P.2d 996, 166 Or. 83. 

Pa.—Commonwealth v. Sweeney, 6 
PaDist & Co. 80. 

Term.—Beane V., KhoxvHle Inv. Cor¬ 
poration, 16 aW.2d 186, 169 
76. 

12 C.J. p 826 note 72. 

Xudlrec^ coutrol of court aotioo. 

Legislature cannot indirectly con¬ 
trol court's action by .directing what 
steps must be taken in progress of 
judicial inquiry. 

Wash—^Blanchard v. Golden Age 
- Brewing Co., 68 P.2d 897, 188 Wash. 
896.* ' 

Stotemeut of exceptioiiLS in record 
^e legislature cannot direct a nisi 
prius court to set out In the record 
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or depart from, its regular course of procedure in a 
particular case.^S It is likewise incompetent for 
the legislature to enact rules of practice which are 
unworkable, impede the administration of justice, 
and impair the enforcement of rights.^® The legis¬ 
lature cannot interfere with the right of the courts 
to receive such aid in the production of evidence 
and a proper consideration and presentation of the 
law as the exigencies of the litigation may de- 
mand.*^! A statute authorizing the supreme court 
to make rules governing pleading, practice, and 
procedure in all the courts of the state is not un¬ 
constitutional as. encroaching on the constitutional 

powers of inferior courts.72 


CONSTITUTIONAL LAW § 125 

b. iRegulating Prosecution, Punishment, and 
Sentence for Grimes and Contempts 

- it Is not an encroachment on the functions of the 
Judiciary for the legislature to exercise power to declare 
what shall constitute crime and to prescribe the punish¬ 
ment therefor, and what shall constitute a defense, tOr 
aether with the procedure governing criminal prose¬ 
cutions; but the legislature may not change the pro¬ 
cedure established by the constitution or Interfere with 
matters within judicial discretion. 

Generally, it is not an encroachment on the func¬ 
tions of the judiciary for the legislature to exercise 
power to declare what shall constitute crime and to 
prescribe the pimishment therefor,^^ and what shall 
constitute a defense,^^ together with the procedure 


of a cause exceptions and points of 
law decided in a similar previous 
cause. 

Md.—Miller v. State, 8 OUl 146. 

63. Md.—Hepburn's Case, S Bland 
96. 

69. Ky.—Commonwealth ex reL At¬ 
torney General v. Furste, 157 S.W. 
2d 69, 288 Ky. 631—^Burton v. May¬ 
er, 118 S.W.2d 547, 649, 274 Ky. 
263. 

“The arrant of the judicial power 
to the courts carries with It, as a 
necessary Incident, the right to make 
that power effective in the adminis¬ 
tration of justice. ... So long as 
the rules of practice fixed by the leg¬ 
islature accord with the proper and 
effective administration of justice, 
they should be, ^d they are, fol¬ 
lowed to the letter. . . . Where, 
however, a situation arises in which 
the administration of justice is im¬ 
paired or the general imles of prac¬ 
tice are unworkable* the duty un¬ 
doubtedly rests on the courts to 
draw upon the reserve of their inhere 
ent power ... to carry out the 
purposes of the Constitution." 

Ky.—^Burton v. Mayer, supra. 

Delay 

Under constitutional provision rep 
auirlng avoidance of useless and un¬ 
necessary delay in administration of 
justice, legislature has no power to 
so limit power, of court as to entail 
such delay.. 

Mo.—^Kyger v. Koerper, 207 S.W’.2d 
46, 355 Mo. 772-r-Krlstanlk.v. Chev¬ 
rolet Motor Co., 70 S.W.2d $90, .836 
Mo. 60. 

70. N.H.—Cloutier v. State Milk Con¬ 
trol Board, 28 A.2d 554, 92 N.H. 199. 

K.J.—Phelps Dodge Copper" Products 
Corp. V. United Elec., , Badlo & 
Mach. Workers of America, 46 A.2d 
453, 138 N.J.Eqi. 3, affirmed 49 A.2d 
896, 189 N.J.BQ. 97. 

Tex.—Oorpiui Juris guoted in Lange- 
ver V. MiUer, 76 S.W.2d 1026, 1029, 
124 Tex. 80, 96 A,Ja.IL 836. . 

12 aj. p 826 note 78. 

Disuxer as party .to aotioii . < . , 

Statute forbidding Joining or. men¬ 


tioning insurer In certain actions for 
injuries for which insured is liable 
is void. 

Mich.—OSarker v. Bushouse. 236 N.W. 
222, 264 Mich. 187. 

71- Cat—-In re Cate, App., 273 P. 
617. 

Neb.—Snyder v. Lincoln, 35 N.W.2d 
483, 150 Neb. 581. 

79. Wls.—^In .re Constitutionality of 
Section 251.18, Wisconsin Statutes, 
236 N.W. 717, 204 Wis. 601. 

73- CaL—^Ex parte Lee, 171 P. 958, 
177 Cal. 690. 

People V. Hess, 234 P.2d 66, 104 
CaLApp;2d 642, appeal dismissed 
72 S.Ct 177, 842 U.S. 880, 96 L.Bd. 
661. 

Ga.—Johnson v. State, 162 S.B. 76, 
169 Ga. 814.. 

IlL—People V. Falk. 141 N.R 719, 
310 Ill. 282. 

Md.—Kirschgessner v. State, 198 A. 
271. 

.Minn.—State v. Meyer, 37 N.W.2d 
3, 228 Minn. 286. 

Miss.—^Kelley v. State, 67 So.2d 459, 
218 Miss. 459. 

Mo.—Clark v. Reardon, App., 104 S. 
" W.2d 407. 

Ohio.—^Madjorous v. State, 149 N.B. 
393, 113 Ohio St. 427, certiorari 
denied Madjorus v. State, 46 S.Ct. 

- 471, 270 U.S. 662, 70 L.Ed. 787. 

Pa.—Commonwealth v. Levine, 3 Pa. 
Diet. & Co. 439, affirmed. 82 Pa. 
Super. 105. 

Utah.—Mutart v. Pratt, 170 P. 67, 61 
Utah 246. 

Wash.—State v. Mulcare, 66 P.2d 860, 
189 Wash. 626. 

12 C.J. p 834 note 90. , 

Providing that certain acts shall 
constitute conclusive evidence of 
violation see infra subdivision d of 
this section. 

Tiolatioii of adsnlnistrative regulatLon 
There Is no principle of law, or 
provision of Constitution^ which pre¬ 
cludes congress from making crim¬ 
inal the violation of an administra¬ 
tive regulation, by one who has failed 
to avail himself of an adequate sepa¬ 
rate procedure for i^djudication of 
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its validity, or which precludes th^ 
practice of splitting the trial for vio¬ 
lations of administrative regulations 
by committing the determlnaUon of 
the issue of its validity to the agency 
which created it, and the issue of vio¬ 
lation, to court which is given juris¬ 
diction to punish violations. 

U.S.—^Takus V. U. S., Mass., 64 S.Ct 
; 660, 321 U.S. 414, 88 L.Ed. 834. 

Minlmuin and max1mnTn sentence 
A statute providing that minimum 
sentence should never exceed one 
half maximum is valid. > 

Pa.—Commonwealth v. Sweeney, 127 
A. 226, 281 Pa. 550. 

Giving effect to previous conviction 
Statute providing that the court, in 
certain prosecutions, upon discovery 
ing previous conviction of defendant 
shall quash the complaint, indict¬ 
ment, or information, and have is¬ 
sued a complaint or information for 
a second offense, involving different 
punishment, is valid. 

N.H.—State v. Owen, 117 A. 814, 80 
N.H. 426. 

PsyOhopsthlo persons 
Statute making provision for com¬ 
mitment of criminal sexual psycho¬ 
pathic persons does not violate con¬ 
stitutional provisions relating to divi¬ 
sion of governmental powers. 

Mich.—People v. Piasecki, 62 N.W.2d 
626, 833 Mich. 122. 

74. La.—State v. Burris, 125 So. 630, 
' 169 La. 520. 

12 aj. p 334 note 91. 

Duiaalty 

(1) A statute making a finding of 
insanity by a lunacy commission 
final, and precluding subsequent de¬ 
termination by the court, although 
not precluding defendant from con¬ 
testing in court a finding of sanity, 
does not encroach on the judiciary. 

La.—State v. Burris,. 125 So. 680, 169 
La. 620.' 

. (2) But a statute making a finding 
of sanity by such a commission final 
so as to prevent accused from ther^ 
after raising the. d^ense of insanity 
at trial is invalid- 
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governing criminal prosecutions It has not, how¬ 
ever, the power to change the procedure established 
by the constitution;'^® to interfere with matters 
within judicial discretion to reverse a judgment 
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of the court after conviction and sentence, either 
directly*^® or indirectly^® or to increase^®*® or 
mitigate®® such sentence; to direct the disposition 
of a case to which the jurisdiction of the court has 


La.—state r. Ellis. 123 So. 642, 168 
La. S67—State v. Lan^e, 123 So. 
639. 168 La. 958. 67 A.L.H. 1447. 
Teatimonv 'before legislature 

Statute granting immunity from 
prosecution for matters and transac* 
tions truthfully testified to before 
legislature merely affords defendant 
a defense, and there is consequently 
no interference with constitutional 
jurisdiction of court. 

Tex.—^Ferrantello v. State, 256 S.W.2d 
687, 158 Tex.Cr. 471. 

75 , XJ.S.—Yakus v. U. S.. Mass.. 64 
S.CL 660, 321 U.a 414, 88 L-Bd. 
834. 

Ala.—Glenn r. State, 174 So. 315, 27 
AlaApp. 433. 

Cal.—Brydonjack v. State Bar of 
California, 281 P. 1018, 208 Cal. 439, 
66 AL.R. 1507, 

People V. Sanders, 283 P. 136, 102 
CaLApp. 237—^Bx parte Gregory, 
260 P. 320. 86 Cal.App. 10. 

K.T.—^People v. Foster, 42 N’.Y.S.2d 
831, 182 Misc. 73. 

Ohio.—^Madjorous v. State, 149 K.B. 
393. 113 Ohio St 427, certiorari 
denied Madjorus v. State, 46 S.Ct 
471, 270 U.S. 662, 70 L.Ed. 787. 

Ingham v. State, 172 N.B. 401, 35 
Ohio App. 311. 

OkL—Stout V. State, 224 P. 375. 26 
OkLCr. 390. 

12 C.J. p 834 note 92. 

Cozurtitutio&al rights of accused 
Court must abide by legislature’s 
regulations of matters of procedure 
and trial, if accused’s constitutional 
prerogatives are protected and ac¬ 
cused is not persecuted or oppressed. 
Isr.Y.— People v. Hughes, 292 N.Y.S. 
483, 161 Misc. 405, affirmed 297 N.Y. 
S. 516, 251 App.Dlv. 807, and 298 
H.Y-a 188, 251 APP.DIV. 807. af¬ 
firmed 13 H.B.2d 460, 277 N.Y. 531, 
and 14 N.E2d 380. 277 N.Y. 342. 
OkL—Stout V. State, 224 P. 875, 26 
OkLCr. 390. 

Provisioiui dealing with bail 
Pa.—Commonwealth v, Enox, 94 A. 
2d 128, 172 Pa.Super. 510, afiELrmed 
97 A.2d 782, 374 Pa. 843. 

Pleading 

It is within court’s competency to 
establish forms of criminal pleading 
and provide that they shall be con¬ 
ceded sufficient and valid. 

Hasa—Commonwealth v. Bloomberg, 
19 N.E.2d 62, 302 Masa 349. 

Beoord failing to 6how arraignment 
Statute providing conviction shall 
not be invalidated by failure of rec¬ 
ord to show axMgnment and pl^ 
unless defendant objected to enter¬ 
ing on trial is not invalid. 

Ind.—Ckrson v. State, 182 NJB. 246, 
204 Ind. 208. 


ISmployineiit of counsel 

Statute imposing restriction on ex¬ 
penditures In employment of counsel 
in criminal prosecutions has been 
held not to invade court’s powers. 
Ind.—^Board of Com’rs of Vigo Coun¬ 
ty V. Moore, 166 N.R 779, 93 Ind. 
App. 180. 

12 C.J. p 835 note 6. 

Granting of continuances 

Pa—Commonwealth ex rel. Connor V. 

Meehan, 67 PaDist. & Ca 537. 
Siscontinuanoe 

An enactment forbidding discon¬ 
tinuance of any criminal case with¬ 
out the payment of the costs, fees, or 
penalties accruing in the case is not 
an encroachment on the judiciary. 
Tenn.—State v, Costen, 213 S.W. 910, 
141 Tenn. 539. 

Notice of dismissal of appeal 
Act requiring supreme court clerk 
to notify penitentiary superintendent 
of dismissal of appeal suspending ex¬ 
ecution of death sentence is not un¬ 
constitutional as depriving justices 
and judges of right to issue writs of 
mandamus, quo warranto, etc., at 
chambers, as depriving circuit court 
of right to stay execution of orders 
enjoining executions in capital cases, 
or as depriving court of general ses¬ 
sions of exclusive jurisdiction to pro¬ 
nounce sentence. 

S.C.—Ex parte Howell, 167 S.B. 280, 
168 S.a 197. 

75. La.—State v. Jacques, 182 So. 
657, 171 La. 994. 

Xieglslaiure cannot aboUkh grand jury 
Pa.—^Dauphin County Grand Jury In¬ 
vestigation Proceedings, 2 A. 2d 
804, 332 Pa. 342. 

Commonwealth v. Liebowitz, 17 
A.2d 719, 148 Pa.Super. 75. 

77. Ala.—^Broadway v. State, 60 So. 

2d 701, 267 AJa. 414. 

Ariz,—State ex reL Conway v. Superi¬ 
or Court within and for Greenlee 
Ctounty, 181 P.2d 983, 60 Ariz, 69. 
HL—People V. Scott. 48 N.B.2d 680, 
383 Ill. 122. 

Op.—S tate ex reL Bailey v. Bills, 66 
P.2d 995. 

Oertifioata of probable oauM for ap¬ 
peal 

Statute, compelling Judge of court 
in which conviction was had to is¬ 
sue certificate of probable cause as 
a matter of course In every case 
where defendant had been convicted 
of a bailable offense and had been 
admitted to ball, is imconstltutionaJ. 
Or.—State ex reL Bailey v. Bills, su¬ 
pra. 

Xssue of search warrant 
A statute respecting procedure in 
liquor cases has been held, as con- 
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strued, not to violate rule that leg¬ 
islature may- not deprive magistrate 
of right to determine probable cause 
to issue search warrant. 

Or.—State v. Flynn, 299 P. 694, 187 
Or. 8, rehearing denied 800 P. 1024 
137 Or. 8. 

Setting aside of indictment 
The courts’ power to set aside in¬ 
dictment founded on evidence insuffi¬ 
cient as matter of law to warrant 
conviction of crime charged Is based 
on courts' inherent right and duty to 
protect citizen in his constitutional 
prerogatives and prevent oppression 
or persecution and cannot be curtail¬ 
ed or abolished by Legislature. 

N.Y.—^People v. Frost, 120 N.Y.S.2d 
911, 204 Misc. 44. 

78. m.—People ex reL CJassidy v. 
McKinley, 23 N.B.2d 60, 872 IlL 
247. 

Ind.—^Kunkel v. Moneyhon, 17 N.B.2d 
82, 214 Ind. 606. 

R.I.—Opinion of Supreme Court upon 
Act to Reverse Matter of Dorr. 
8 R.L 299. 

Interposition in pending or adjudi¬ 
cated case geneirally, see infra sub¬ 
division c of this section. 

Decree of treason, cannot be re¬ 
versed or annulled by legislature. 

R.I.—^In re Opinion of Justices, 8 R 
L 299. 

79- N.Y.—Roberts ▼. State, 67 N.Y. 
S. 691, 30 App.Dlv. 106, affirmed 64 
N.B. 678, 160 N.Y. 217. 

12 C.J, p 884 note 94. 

Quashing of sentence 
The statute requiring sentence to 
imprisonment for alleged violation 
of deferred sentence to be quashed 
upon grand jury failing to return in¬ 
dictment on charge which was specifi¬ 
cally alleged to have constituted vio¬ 
lation of the deferred sentence is in¬ 
valid as an indirect exercise of Judi¬ 
cial power by the general assembly 
over the Judgment and records of 
the court, since imposition of a sen¬ 
tence of a court in a criminal case 
is an exercise of "judicial power.” 
RI.—State V. Gametto, 63 A-2d 777, 
75 RL 86. 

79.5 Ind.—^Dowd v. Basham, 116 N. 
B.2d 632, 283 Ind. 207. 

80. IIL—People ex reL Cassidy v. 
McKinley, 28 N.B.2d 50, 372 RL 
247. 

Mich.—^People v. Cummings, 60 N.W. 

810, 88 MlclL 249, 14 L.RA. 286. 
Nev.—^Ex parte Woodbum, 104 P. 246, 
82 Nev. 136—Ex parte Darling, 16 
Nev. 98, 40 Am.R 495. 

Pa-—Commonwealth v. Halloway, 42 
Pa. 446, 82 Azn.D. 626. 
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already attached to provide that persons com- 
jnitted to hospitals or prisons shall not be released 
except by act of the legislature to interfere with 
the judicial function of adjudicating the fact of an 
acquittal, whether resulting from the verdict alone, 
or from the verdict and other matters of record 
or to interfere with the inherent power of the courts 
to punish contempts, see infra this section; nor can 
congress authorize a summary conviction before a 
commissioner for violation of a federal statute.^^ 
On the other hand, the legislature may remit pun¬ 
ishment by pardon and amnesty before the juris¬ 
diction of the court attaches,^5 and statutes author¬ 
izing a parole system,*® the appointment by the 
court of medical experts to examine accused as to 
his sanity at the tinie the offense was committed 
and examination of such experts by the court,*®-® 
the rearrest, under certain conditions, of paroled 
prisoners,*'^ the return of prisoners to the court im¬ 
posing sentence, on being found incorrigible,** and 
the removal of prisoners from one institution to an¬ 
other,** have been sustained. Likewise, the courts 


have upheld the validity of statutes prescribing in¬ 
determinate sentence,*® making a certain sentence 
mandatory in the case of a guilty defendant having 
a number of prior convictions,®^ prohibiting the 
court, in a certain proceeding, or in certain circum¬ 
stances, to remit fines, suspend sentence,®* or grant 
probation,®*-® requiring one convicted of violating 
an act to give a bond conditioned against future 
violations,®* and authorizing, but not requiring, sus¬ 
pension of sentence by the courts, in certain circum¬ 
stances.®^ 

Punishment of contempt. The punishment of 
contempts is, as stated in Contempt §§ 43-44, within 
the inherent powers of the courts, and generally 
the legislature may not encroach on the judiciary by 
abridging or curtailing the exercise of this pow¬ 
er,®® to a substantial extent,®® whether by fixing re¬ 
strictive rules of procedure therefor,®'^ or prescrib¬ 
ing an inadequate penalty;®* so statutes requiring 
a jury trial in certain cases of contempt have been 
held unconstitutional.®® It has been held, on the 


Tenn.—State v. Fleming, 7 Humphr. 

152, 46 Am.D. 78. 

12 CJ. p 834 note 96. 

gl. Tenn,—State v. Costen, 218 S.W. 

910, 141 Tenn. 689. 

12 C.J. p 834 note 96. 

Interposition in litigation generally 
see infra subdivision c of tbls 
section. 

82. N.C.—^In re Boyett, 48 S.B3. 789, 
136 N.C. 416, 103 Am.S.R. 944. 67 
L.H.A. 972, 1 Ann.Cas. 729. 

12 CJ, p 936 note 97. 

83. Cal.—parte Johnston, App., 
36 P.2d 225, subsequent opinion 48 
P.2d 641, 3 Cal,2d 82. 

84. U.S.—Wong Wing v. XT. S., 
Mich., 16 S.Ct. 977, 168 U.S. 228, 41 
KEd. 140. 

86 . Ark.—State v. Nichols, 26 Ark. 

74, 7 Am.R. 690. 

12 C,J. p 886 note 99* 

86 . Qa.—Johnson v. Walls, 194 S.E1 
380, 186 Ga. 177. 

12 C.J. p 885 note 1. 

88 .B Fla.—McVeigh v. State, 78 So. 
2 d 694, appeal dismissed 76 S.Ct. 
210, 848 U.S. 886, 99 KEd.- 

87. Ga.-^ohnson v. Walls, 194 S.B. 
880, 185 Ga. 177. 

88 . • Wash.—In re Mason, 28 P. 1026, 
3 Wash. 609. 

89. Ark.—Neal v. State, 21 S.W.2d 
864, 180 Ark. 333. 

12 aj. p 836 note 8. 

90. U.S.—Application of Gordon, C. 
CAuCal., 167 F.2d 669. 

Cal—Ex. parte Lee, 171 P. 968, 177 
Cal 690. , 

Utah.—Mutart v. Pratt, 170 P, 67, 
61 Utah 246. | 

12 C.J. p 835 note^ 4,, I 


Sentence to be fixed by Jury 
Ga.—Johnson v. State, 162 S.E. 76, 
169 Ga. 814. 

91. Mich.—People v. Palm, 228 N.W. 
67, 245 Mich. 896. 

92. N.H.—State v. Owen, 117 A. 814, 
80 N.H. 426. 

Ohio.—^Madjorous v. State, 149 N.B. 
893, 113 Ohio St. 427, certiorari 
denied Madjourus v. State, 46 S. 
Ct 471, 270 U.S. 662, 70 L..Bd. 787. 

Madjorous v. State, 166 N.B. 916, 
24 Ohio App. 146. 

12 C.J. p 884 note 90 [a]. 

98,5 Cal—^People v. Hess, 287 P.2d 
668, 107 CalApp.2d 407—^People v. 
Hess. 234 P.2d 66, 104 CalApp.2d 
642, appeal dismissed 72 S.Ct. 177, 
842 U.S. 880, 96 LuEd. 661. 

93. Ky.—Lakes v. Goodloe, 242 S. 
W. 682, 195 Ky. 240. 

94. N.H.—State v. Owen, 117 A. 814, 
80 N.H 426. 

12 C. J. p 835 note 6. 

95. Ark.—Spight v. State, 248 S.W. 
860, 166 Ark, 26. 

Cal—^Bridges v. Superior Court in 
and for Los Angeles County, 94 
P.2d 988, 14 Cal.2d 464, reversed 
on other grounds 62 S.Ct. 190, 314 
U.S. 262. 86 L.Bd. 192, 169 A.L.R. 
1346. 

Colo.—Gulraud v. Nevada Canal Co., 
245 P. 486, 79 Colo. 289. 

Ind.—State v. Shumaker, 164 N.E. 

408, 200 Ind. 716, 68 A.L.It 218. 
Iowa.—Bicher v. Tinley, 264 N.W. 
691, 221 Iowa 293. 

Md.—In re Lee, 188 A. 660, 170 Md. 
48, certiorari denied 66 S.Ct 947, 
two causes, 298 U.S. 680, 80 L.Ed. 
1400. 

Mass.—^In re Opinions of the Jus- 
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ticM, 49 N.B.2d 262, 314 Mass. 767 
—^In re Opinion of the Justices, 
176 N.E. 649, 2t5 Mass. 680. 

I Mich.—In re White, $5 N.W.2d 296, 
840 Mich. 140, certiorari granted In 
re Murchison, 76 S.Ct. 216, 848 U.S. 
894, 99 L.Bd.- 

Mo.—^Bx parte Le Mond, 245 S.W. 
1057, 295 Mo. 586. 

Clark V. Reardon. App., 104 S.W. 
2d 407. 

Nev.—^Pacific Lire Stock Co. v. El¬ 
lison Ranching Co., 2X3 P. 700, 46 
Nev. 351. 

N.J.—^In re Caruba, 56 A.2d 289, 140 
N.J.Eq. 563, petition denied 61 A.2d 
290, 142 N.J.Eq. 85$, certiorari de¬ 
nied 69 S.Ct. 69, 886 U.S. 846, 93 
L.Ed. 896. 

Ohio.—^Beach v. Beabh, 74 N.B.2d 180, 
79 Ohio App. 397—^In re Whallon, 
6 Ohio App. 80. 

Wash.—^Blanchard v. Golden Age 
Brewing Co., 68 P.2d 897, 188 Wash. 
896. 

98. Cal.—^Ex parte Gamer, 177 P. 
162, 179 CaL 409, 

97. Cal.—^Bx parte Gamer, supra. 
Stay of execation 

Provision in pending bill that an 
appeal from criminal contempt shall 
stay execution of sentence was be¬ 
yond constitutional authority of Leg¬ 
islature as an unlawful interference 
with power of the courts to pimlsh 
for contempt. 

Mass,—^In re Opinions of the Jus¬ 
tices. 49 N.E.2d 262, 814 Mass. 767. 

98. Cal.—^Bx parte Garner, 177 P, 
162, 179 Cal. 409. 

N.H—In re Opinion of the Justices, 
166 A. 640, 86 N.H 597. 

99. U.S,—In re Atchison, D,C.Fla., 
284 F, 604. 
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other hand, that reasonable rei^ulations ^ concerning 
tibe procedure to be followed,^ or the punishment to 
he imposed,^ are valid> if they do not unduly restrict 
the power of the court with respect to this subject; 
and statutes granting a jury trial for indirect con¬ 
tempts growing out of labor disputes have been up¬ 
held as merely a procedural change as to the method 
of ascertaining the facts*^ Also the legislature may, 
without encroaching on the judiciary, provide an 
additional remedy for the punishment of contempts,^ 
or authorize the courts to punish particular acts of 
misconduct as contempts.® 

c. Affecting Pending Litigation or Adjudicated 
Bights 

(1) In general 

(2) Vacation, modification, revival, and 

validation of judgments 


(3) Granting appeals, new trials, or re- 
hearings, and opening judgments 

(1) In General 

The state legislatures may not, by legislation passed 
after causes of action have been submitted to the courts 
for judicial determination, control or affect the result 
of litigation; but statutes changing the law affecting 
the right of recovery, to be applied by the courts, or 
merely affecting practice and procedure, are ordinarily 
valid even as applied to pending cases. 

The federal Constitution does not prohibit the 
state legislatures from interfering with the state 
courts as to pending litigation in the course of ju¬ 
dicial administration,^ or forbid them to exercise 
judicial powers, as discussed supra § 108. Under 
the state constitutions, however, the state legisla¬ 
tures cannot, as a general rule, control or affect the 
result of litigation by legislation passed after causes 
of action have been submitted to the courts for 
judicial determination,® as by statutes granting con- 


Colo.—Western Seed Cc. v. Co-oper¬ 
ative Farmers* Exchange, 25S P. 
329, SI Colo- 448—^Fort v. Co-op¬ 
erative Farmers* Exchange, 266 P. 
819, 81 Colo. 431. 

Mass.—Walton Lunch Co. v. Kearney, 
128 N.B. 422. 236 Mass. 810. 

Xev.—Pacific Live Stock Co. v. Elli¬ 
son Ranching Co., 213 P. 700, 46 
Nev. 851. 

Wash.—Blanchard v. Golden Age 
Brewing Co., 63 P.2d 397, 188 Wash. 
396. 

lokbor disputes 

A statute providing, among other 
things, for a Jury trial in certain 
cases of contempt in labor disputes 
been held invalid. 

Mass.—In re Opinion of the Justices, 
176 K.E 649. 275 Mass. 680. 

1 . Nev.—^Pacific Live Stock Co. v. 
Ellison Ranching Co., 213 P. 700, 
46 Nev. 361. 

Ohio.—^Beach v. Beach, 74 N.E.2d 130, 
79 Ohio App. 397. 

BaU; diauuallllcatioa of judge 

If not confined to labor litigation, 
statute disaualifylng contemned 
judge, at alleged contemner’s elec¬ 
tion, from sitting in cofatempt pro¬ 
ceeding for an outside attack on his 
conduct and for violation of restrain¬ 
ing order and injunction is valid; 
legislature may also, la the case of 
indirect contempts, provide for bail 
as in criminal cases and for notice 
and opportunity to make de'fense. 

K.H.—^In re Opinion of the Justices, 
166 A 640, 86 N.H. 597. 

S. Ark.—^Ex parte Coulter, 265 S.W. 
15, 160 Ark. 550. 

Cal.—Ex parte Gamer, 177 P. 162, 
179 CaL 409. 

Colo.—Guiraud v. Nevada Canal Co., 
245 P. 485, 79 Colo. 289. 

3 . CaL—-Ex parte Gamer, 177 P. 162, 
179 CaL 409. 


Iowa.—Bicher v. Tlnley, 264 N.W., 
691, 221 Iowa 293. ! 

Mo.—State ex reL Pulitzer Pub. Co. v. 
Coleman, 162 S.W.2d 640, 847 Mo. 
1239. 

4. N.T.—Kronowltz v. Sch l a ns k y , 
282 N.Y.S. 664, 569, 156 Misc. 717. 

Pa,—^Penn Anthracite Mining Co. v. 
Anthracite Miners of Pennsylvania, 
178 A 291, 818 Pa. 401. 

•‘Another fallacy in appellant’s ar¬ 
gument is that the Act • • « takes 
away from the court the right to 
punish for disobedience to its proc¬ 
ess. What is taken away is only the 
right of the judge whose order the 
respondent is accused of disobeying, 
to determine unaided by a jury the 
tact of disobedience. , . . ^e 
word ‘court’ and the word ‘judge’ are 
not synonymous, and to reguire a 
judge to share with a jiiry the ad¬ 
ministration of justice does not take 
away power from ‘a court.’ ” 

N.T.—Kronowltz v. Schlansky, 282 N. 
T-S. 664, 669, 166 Misc. 717, 

5. CaL—^Bx parte Morris, 227 P. 914, 
194 CaL 63. 

U, IlL—^People ex reL Rusch v. Lad- 
wig, 7 N.E.2d 313, 366 IlL 574. 
adsoonduct of election officials 
IlL—^People ex reL Rusch v. Ladwlg, 
supra. 

7. U.S.—Satterlee v. Matthewson, 
Pa., 2 Pet. 380, 7 L.Bd. 468. 

12 C.J. p 833 note 75. 

& Arlz.—^Puterbaugh v. Gila County, 
46 P.2d 1064, 45 Ariz. 557. 

Fla.—Blgham v. State ex reL Ocala 
Brick & Tile Co., 156 So. 246, 115 
Fla. 852. 

IlL—People V. Wiley, 119 N.m 965, 
284 HL 186—People v. Masson, 
117 N.B. 493, 280 HI. 96. 

Trustees of Schools of Township 
No. 33 North, Range No. 8 East 
of the Third Principal Meridian, 
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La Salle County , v. Farnsworth, 278 
IllApp. 474. 

Miss.—Miller v. Davis, 109 Sov 721— 
Miller V. Johnston, 109 So. 715, 144 
Miss. 201—Corpus Jfiris oited in 
Miller v. Hay, 109 So. 16, 17, 143 
Miss. 47L 

Pa.—^In re Investigation by June 1938, 
Dauphin County Grand Jury, Quar. 
Sess., 46 Dauph.Co. 54—^In re Shel¬ 
ley, 45. Dauph. 50, affirmed 2 A2d 
: 809, 832 Pa. 358. 

Tenn.—Elyle v. Maroom, 178 S.W.2d 
618,% 181 Tenn. 57. 

12 C.J. p 883 note 76. 

Suit against state 

Although the state has the right to 
attach certain limitations to its con-^ 
sent to be sued, once it is in the 
courts, the right and remedies of. the 
parties are judicial questions, con¬ 
trolled solely by the tribunal thus 
given jurisdiction. 

Colo.—State v. La Plata River & 
Cherry Creek Ditch Co., 78 P.2d 997, 
101 Colo. 868. 

BefUad of assessments 
Where court had made a final ad¬ 
judication that property owners were 
entitled to refund of street improve¬ 
ment assessments which had been 
paid, property owners could not be 
deprived of their rights under the 
adjudication by amendatory statute 
making refunds discretionary with 
city commission. » . - 

Mich.—Wylie v. City Commission of 
Grand Rapids, 292 N.W. 668, 293 
mch. 671. ", 

Searvioe of process 
A statute purporting to authorize 
service of process on nonresident In 
attendance as defendant in criminal 
action in the state, and to make stat¬ 
ute applicable to cases then pending, 
is unconstitutional as^ to provision 
making statute applicable to pending 
cases; a decision as to the validity 
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tintianccs ia pending cases,* declaring a suit constitutional.^® Also, except where otherwise pro- 

abated,^* or reviving one that has already abated^^ vided by the organic law,^*^ statutes affecting mere- 

or been barred by the courts.*^* So, also, the legis- ly the practice and procedure are valid even as ap- 

lature has no constitutional authority to validate de- plied to pending cases but it has been held that 

fective judicial proceedings, so as to affect in any the legislature cannot change the procedure af- 

way the rights of parties to pending litigation.^® fecting past transactions in such a way as to prevent 

On the other hand, in certain instances, legisla- judicial control of that situation,^* and cannot in-, 

tive enactments changing the law affecting the right terfere with judicial discretion as to the granting 

of recovery, but leaving to the judiciary its appli- of a stay of a pending case;®* nor can the legisla- 

cation, have been held applicable in pending cases,!^ ture require the admission of evidence that has 

at least in the case of statutes relating to the public been rejected by the court in a pending proceed- 

interest;^® so a statute prescribing new rules and ing,®^ or, as to a pending case, make a tax deed 

additional provisions for making a public improve- prima facie evidence of title and of the matters re- 

ment in substitution for those under which the cited in the deed.®® The constitutionality with re- 

court and commissioners were acting has been held spect to encroachment on the judiciary of validat- 

of service of process* properly chal- 1 14. HL—People v. Henry, 183 N.K | udlce pursuant to a statute operative 


lenyed because of immunity extend¬ 
ed to a nonresident Utig^t while in 
attendance at tri^ of a case in which 
he is defendant, is a “judicial func¬ 
tion** whi<di legislature is without 
power, to controL 

Iowa—Prink v. Clark,^ 286 N.W. 6,81, 
226 Iowa 10X2. 

B«solutio]i. of city coimcU. 
jn. —Ck>oney v. City, of Belleville, 87 
N.H2d 861, 311 IlLAjOP. 553. 

9. Ark.-—Burt v. WiUiams, .24 Ark. 

OL¬ 
IO, HL—^People T. Henry, 188 N-H 
686 , 801 m. 61—^People v. Wiley, 
119 N.m 966, 284 IlL 186—^People 
V. Madison, 117 N.H 498, 280 BL 
96. 

In. Mississippi 

CD The rule stated in the text 
has been enunciated and applied to 
prevent abatement of a pending suit 
prosecuted by a state officer on be¬ 
half of the state, by-a statute remov¬ 
ing the authority of the officer to 
prosecute such suit, notwithstanding 
the authority of the state to limit the 
authority of its officers was admitted. 
Miss.—^Miller v. Johnston, 109 So. 
716, 144 Mlsa 201, followed In Mil¬ 
ler V. Davis, 109 So. 721—^Miller v. 
Qlobe-Rutgexs Fire Ins. Co., 108 
So. 180, 148 maa. 489—Miller v. 
Hay, 109 So. 16, 148 Miss. 471. 

(2) Such statute has been held, 
however, to be a valid exercise of the 
legislative power to reduce the au- 
ihorltV of a state officer, although it 
worked an abatement of the suit. 
Miss.—^Miller v* Olobe-Rutgers Fire 
Co., 108 So. 180, 148 Miss. 489. 

11. Miss.—Miller v. I)avls, 109 So. 
721—^Miller v. Jc^ston, 109 So. 
716, 144 Miss. 201—MUler v. Hay, 
109 So. 16, 143 Miss. 471. 

12. Tex.^—<Ca8parls V. Fidelity Union 
Casualty Co., Civ.App., 65 S.W.2d 
404, error refused. 

13. Mass.—DennysV. Mattooh, 2 Al-- 
len 86L 79 Am.D. 784. 

12 CJ; p 888 note 8L 


636, 801 BL 5L 
12 C.J. p 833 note 77. 

‘Act changing requirements for valid 
organization of improvement dis¬ 
trict see supra § 128. 

ChBoage of rule of liability 
Congress did not encroach on judi¬ 
cal function which Court of Claims 
had exercised in adjudicating that 
government's obligation for^ work 
performed was not legal, by direct¬ 
ing that court to pass on contrac¬ 
tor's claims in conformity to particu¬ 
lar rule of liability prescribed -by 
special act and to give judgment ac¬ 
cordingly, 

U.S.—Pope V. U. S., CtCL, 65 S.CL 
16, 828 U.S. 1, 89 Ii.Ed. 8, 

FreSh proceeding 

The statute authorizing the attor¬ 
ney general to supersede the district 
attorney of the county in any investi¬ 
gation or proceeding pending before 
any court of oyer and terminer and 
general- jail delivery or any court of 
quarter sessions was not invalid as 
applied to proceedings pending at 
time of enactment of statute in which 
application of attorney general to su¬ 
persede district attorney had previ¬ 
ously been denied on theory that 
statute constituted legislative revers¬ 
al of judicied decision where after 
enactment of statute attorney general 
gave the district attorney a new no¬ 
tice of supersession thus starting a 
i fresh proceeding under the statute. 

I Pa.—In re Shelley, 2 A.2d 809, 832 Pa. 

; 868 . 

15. U.S.—Western Union Telegraph 
Co. V. Liouisvllle & N- R. Co., Ky., 
42 S.Ct; 258, 258 U.S. 13, 66 BJSd. 
487. 

le. Mass.—^Lancy v. Boston, 71 N.B, 
802, 186 Maas. 128—^Providence, 

etc., Co. V. Pall River. 67 N.B. 647, 
188 Mass. 536. 

12 C.J. p 838 note 78. 

17. Oonatltutlonal provisioa not vio¬ 
lated. - . 

Disqualliicatlon of judge, for prej- 
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after institution of the action is not 
a change of procedure as to a pend¬ 
ing case within a constitutional pro¬ 
vision prohibiting such legislative 
changes. 

Nr.M.—State ex rel. H^nah v. Arm¬ 
ijo, 28 P.2d 511, 88 N.M, 78. 

18. BL—^Trustees of Schools of 
Township No. 88 North, Range No; 
8 Bast of the Tliird Principal 
Meridian, La Salle County v. 
Farnsworth, 278 BLApp. 474. 

N.T.—Shielcrawt v. Moffett, 49 N.T;S. 
2d 64, affirmed 51 N.T.S.2d 188, 268 
App.Div. 352, reversed on other 
grounds 61 N.B.2d 436, 294 N.Y. 
180, 169 AL.R. 971, motion denied 
62 N.B.2d 392, 294 N.T. 840. 

12 C.J. p 833 note 79. 

Security for fees and expenses 
Retroactive application provision 
in statute requiring plaintiff to give 
security for counsel fees and expens¬ 
es as a condition precedent to main¬ 
tenance of a stockholder’s derivative 
suit making act applicable to all such 
actions, suits, or proceedings pending 
at date of its approvdl in which no 
final judgment has been entered as 
well as to all future actions, suits, 
or proceedings does not render the act 
invalid as abridging jurisdiction of 
court. 

U.S.—^Beneficial Indus. Loan Corp. v. 
Smith, C.AN.J., 170 F.2d 44, af¬ 
firmed Cohen v. Beneficial Indus. 
Loan Corp., 69 S.CL 1221, 337 U.S. 
641, 93 L.Bd. 1528. 

18. Conn.—^Preveslin v. Derby & An- 
sonia Developing Co., 151 A 518, 112 
Conn. 129, 70 AL.R. 1426. 

2a N.T.—Sliosberg v. New York 
Life Ins. Co., 216 N.Y.S, 216, 217 
App.Div. 67, affirmed 165‘N.B. 749, 
244 N.T. 482, and 155 N.B. 918, 244 
N.Y. 699. 

21. VL—Dupy V. Wlckwire, 1 D. 
Chlpm. 237, 6 Am.D. 729. 

28. N.M.—^Kreigh v. State Bank of 
Alamogordo, 23 F.2d 1085, 87 N. 
M. 860. 
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ing or curative acts generally is discussed supra § 
123. 

(2) Vacation, Modification, Revival, and 
Validation of Judgments 

Where litigation has proceeded to a Judgment deter- 
vnlning the controversy on Its merits. It Is beyond the 
power of legislation to alter or control, and the legisla¬ 
ture may not vacate, reverse, modify, or Impair the 
enforcement of such Judgment, or validate a defective 
or void Judgment. 

Where litigation has proceeded to a judgment 
which determines the controversy on its merits, it is 
beyond the power of legislation to alter or con- 
trol.25 In other words, l^islative action cannot 
be made to retroact on past controversies which 
the courts in the exercise of their undoubted au- 
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thority have determined,^5.5 and the legislature may 
not reverse a judicial decision.23.i0 However, an 
act of congress authorizing certificates of naturali¬ 
zation issued ex parte to be impeached where fraud¬ 
ulently procured is not unconstitutional as impair¬ 
ing the judgment of a court and notwithstandmg 
some authority to the contrary,25 legislation provid¬ 
ing for the release of poor debtors imprisoned for 
debt has been held to be constitutional,26 Also, the 
legislature may set aside the incorporation of an 
improvement ^strict imder court decree, at least 
where such decree was only interlocutory, by re¬ 
peal of the statute permitting districts to be so 

formed.27 

Vacating or reversing judgment. The legislature 
has no power to annul, 25 to set aside,22 to super- 


93 . us.—Hunter v. V. 8., D.C.Mo., 
10 F.Supp. 1014. 

HI.—^People V. Clark, 133 N.B. 247, 
300 III. 5 S3—^People v. Owen, 122 
N.E. 132. 28S m. 638. 3 A.LuR. 447. 
Ind.—^Kunkel v. Moneyhon, 17 N.B. 
2d 82, 214 Ind. 606. 

Mass.—-Casieri's Case, 190 N.E. 118, 
286 Mass. 50. 

ajfloh.—Wylie v. City Commission of 
Grand Bapids, 292 N.W. 668, 293 
Mich. 571. 

Neb.—City of Wayne v. Adams. 56 N. 

W.2d 117, 156 Neb. 297. 

N.T.—Pelber Realty Corporation ▼. 
Abel, 191 N.B. 847. 265 N.Y. 94. | 

Corpus aurls dted in Goldstein v. 
State, 22 N.Y.S.2d 767, 769, 175 
Misc. 114—Corpus Jtxxls auoted in 
Mendelson v. State, 240 N.Y.S. 673, 
675, 136 Misc. 242, affirmed 173 N.B. 
852, 254 N.Y, 530. 

N.C.—Piedmont Memorial Hospital v. 
Guilford County, 20 S.B.2d 332, 221 
N.C. 308. 

Pa.—^Pennsylvania Co. for Insurances 
on lilves and Grantinsr Annuities 
V. Scott, 29 A.2d 328, 346 Pa. 13, 144 
A.L.R. 849. 

S.C.—^Poster v. Taylor, 42 S.B.2d 531, 
210 S.C. 324. 

Tex.—Corpus Juris guoted in Lan^ev- 
er V. Miller, 76 S.W.2d 1025, 1036, 
124 Tex. 80. 96 A.L..R. 836. 

Wis.—State v. Cannon, 240 N.W. 441, 
206 Wis. $74. 

12 C.J. p 828 note 30. 

Judgment as a contract obligation 
not subject to impairment see In¬ 
fra I 350. 

Act of ref ereuoe valid 

A statute in terms remanding to 
the court of claims a certain case 
previously decided by it Is valid if it 
can be construed as an act of refer¬ 
ence seeking to ascertain certain 
facts with respect to appropriating 
public funds and not as an attempt 
to affect the finality of the court's 
Judgment 

U.S.—^Pocono Pines Assembly Hotels 
Co. V- U. S., 73 CtCL 447, 502. 


23A XJ.S.—^Personal Finance Co. of 
Braddock v. U. S., I>.C,Del., 86 F. 
Supp. 779. 

23.10 Mich.—^Wylie v. City Conamis- 
sion of Grand Rapids, 292 N.W. 668, 
293 Mich. 571. 

Pa.—In re SheUey, 2 A.2d 809, 882 
Pa. 358. 

24, U.S,—Johannessen ▼. U. S., Cal., 
32 S.Ct 613, 225 U.S. 227, 56 LJSd. 
1066. 

25. Vt—^Lyman v. Mower, 2 Vt ,517 
—KendaU v. Dodge, 2 Vt 360— 
Keith V. Ware, 2 Vt 174—Ward v. 
Barnard, 1 Aik. 121. 

12 C.J. p 834 note 89. 

20 . U.S.—^Mason v. Haile, R.L, 12 
Wheat 370, 6 L.Bd, 660. 

R.L—In re Nichols, 8 ItL 50. 

12 C.J. p 834 note 88, 

27- Mo.—State ex reL Becker v. 
Wellston Sewer Dist of St Ifouis 
County, 58 S.W.2d 988. 332 Mo. 547, 

2& Ariz.—Martin v. Moore, 143 P.2d 

• 334, 61 Ariz. 92. 

lU.—People V. Wiley, 124 N.B. 885, 
289 m. 178—People v. Owen, 122 
N.B. 132, 286 lU, 638, 8 A.L..R. 447. 

Ind,—^Indlana Department of Reve¬ 
nue Inheritance Tax Division v. 
Callaway's Bstate, 110 N.B.2d 903, 
232 Ind. 1. 

Mass.—Weingartner v. Town of 
North Wales, 101 N.B.2d 132, 827 
Mass. 731, 26 A.D.H.2d 918—Mulli¬ 
gan r, HUton, 24 N.E.2d 676, 305 
Mass. 5, 183 A.D.H. 376. 

N.C,—^Wilson V. Anderson, 59 S.E.2d 
836, 232 N.a 212, 18 A.L.H.2d 951, 
rehearing denied 61 S.B.2d 447, 232 
N.a^ 521, 18 A.LuR.2d 951—Pied¬ 
mont Memorial Hospital v. Guilford 
County, 20 S.E.2d 332, 221 N.C. 308. 

Pa.—Pennsylvania Co. for Insurances 
on Lives and Granting Annuities v. 

I Scott 29 A.2d 328, 846 Pa. 18, 144 
A.L.R. 849. 

Tex.—Corpus Juris gxu>ted said 4^ted 
in LangeVer v. Miller, 76 S.W.2d 
1025, 1035, 1086, 124 Tex. 80, 96 

I A.L.R. 836. 


Wis.—State V. Cannon, 240 N.W. 441, 
206 Wis. 374. 

12 C.J. p 829 note 33. 

Annulment of criminal conviction see 
supra subdivision b of this section. 
Opening Judgment for purpose of 
new trial or rehearing see Infra 
subdivision c (8) of this section. 
Prescribing manner of vacating fu¬ 
ture Judgments see infra subdivi¬ 
sion g of this section. 

Tax ox unjust emriohuisat with 
respect to excise taxes under un¬ 
constitutional law collected but not 
paid to government, was not Invalid 
as attempt to nullify decision of 
court and achieve the end condemn¬ 
ed, In absence of any provision for 
the use of the moneys for such pur¬ 
pose. 

U.S.—^Union Packing Co. v. Hogan, D. 
aCal., 17 F.Supp. 934. 

Statute held net in. conflict with Judg¬ 
ment 

Mo.—State, on Inf. of Waliach v, 
Beckman, 185 S.W.2d 810, 853 Mo. 
1015. 

29. U.S.—^Pope V. U. S., 68 F.Supp. 
670, 100 CLCl. 670, reversed on oth¬ 
er grounds 66 S.Ct. 16, 323 U.S. 1, 
89 L.Bd. 8—^Hunter v. U. S., D.C. 
Mo., 10 F.Supp. 1014. 

CaL—In re Lavine, 41 P.2d 161, 2 
Cal.2d 824, modified on other 
grounds and rehearing denied 42 
P.2d 811, 2 CaL2d 324. 
ni.—People V. Wiley, 124 N.B. 886, 
289 UL 173—People v. Owen, 122 
N.B. 132, 286 IlL 638, 8 A.L.R. 447 
. —^People ex reL Leaf v. Orvls, 30 
N.B.2d 28, 374 UL 636, 182 A.L,R. 
1882, certiorari denied People of 
State of Illinois ex rel. Leaf v. Or¬ 
vls, 61 S.Ct. 827, 812 U.S. 706,. 85 
L.Bd. 1138. 

Iowa.—Wilcox V. Miner, 205 ’N.W. 
847, 201 Iowa 476. 

Mass.—Selectmen of Town, of Brook- 
- line V. Boston A A. H.. Co., 128 N. 

B. 97^ 236 Mass. 260. 

Neb.—^Mooney v. Drainage Dist No. 
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sede,50 or to reverse^^ a judgment rendered by 
either a state or a federal court ;82 and the same 
rule has been held to apply with respect to the 
decision of a quasi-judicial tribtmal where the deci¬ 
sion has been regularly made and has become final 
under the general law relating thereto.^^*^ How¬ 
ever, as discussed supra § 123, statutes validating 
instruments and transactions, after they have been 
held invalid by the courts, have been upheld as a 
valid exercise of legislative authority. The legisla¬ 
ture, by creation of a legal, in recognition of a 
moral, obligation to pay claims for work performed 
for the government has been held not to encroach 
on the judicial function which the court had previ¬ 
ously exercised in adjudicating that the obligation 
was not legal.^^*^® The force and effect of a judg¬ 
ment establishing a public right may be annulled by 
subsequent legislation, although the subsequent leg¬ 
islation cannot take away from the particular plain¬ 
tiff special damages or costs.32.i6 

Modifying or impairing judgment. As a general 
rule, the legislature cannot modify a judgment or 
impair the remedies by which it may be enforced.®^ 
So where the courts have enjoined the collection 
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of,or decreed modifications in the assessment 
of,S5 taxes, no subsequent statute can nullify such 
action; but it has been held that it may relieve 
property of assessments already made for local im¬ 
provements and direct that the total expense be 
paid by the municipality, as this is not a modifica¬ 
tion of the judgment, but a provision for a different 
manner of raising funds for its payment.^® A stat¬ 
ute extending the period of redemption from a tax 
sale does not impair a judicial decree fixing the re¬ 
demption period where such decree was only de¬ 
claratory of the then existing statutory provisions.37 
The retroactive application of a statute relating to 
deficiency judgments to a sale previously held does 
not improperly interfere with judicial functions, 
where the act deals only with the valuation of a 
pa 3 rment in property made on account of the judg¬ 
ment and not with the inherent attributes of the 
judgment itself.37‘5 

Validating judgment. The legislature has no au¬ 
thority to validate a defective or void order^^-io or 
judgment,58 especially if the defects are jurisdic¬ 
tional,5 8 nor may it authorize a court so to do.'^® 
Thus, where, by reason of noncompliance with the 


1 of Richardson County, 278 N.W. 
368, certiorari denied 69 S.Ct. 84, 
305 U.S. 622, 83 L.Bd. 398. 

Tex.—Corpus J^irls quoted aad dted 
in Langever v. Miller, 76 S.W.2d 
1025, 1036, 1036, 124 Tex. 80, 96 
A.LuR. 836. 

Wis.—State v. Cannon, 240 N.W. 441, 
206 Wis. 374. 

12 C.J. p 829 note 34. 

aOi Mass.—^In re Opinion of the Jus¬ 
tices, 127 N.E. 635, 234 Mass. 612. 

Pa.—^In re Investigation by June 1938, 
Dauphin County Grand Jury, Quar. 
Sess., 46 Dauph.Co. 54. 

aOL. Ill.—People V. Wiley, 124 N.B. 
385, 289 m. 173. 

Iowa.—Wilcox V. Miner, 205 N.W. 
847, 201 Iowa 476. 

Tex.—Corpus Jrnzis quoted and dted 
in liangever v. Miller, 76 S.W.2d 
1025, 1036, 1036, 124 Tex. 80, 96 A. 
L.R. 836. 

12 C.J. p 829 note 35. 

Reversing criminal convictions see 
supra subdivision b of this section. 

32. U.S.—U. S. V. Peters, Pa., 6 
Cranch 115, 8 Ii.Bd. 53. 

Tex.—Corpus Juris quoted in. Liangev- 
er V. Miller, 76 S.W.2d 1025, 1086, 
124 Tex. 80, 96 A.Ii.R. 836. 

82.5 W.Va.—^Truax-Traer Coal Co. v. 
Compensation Com’r, 17 S.B.2d 830, 
128 W.Veu 621. 

Workmen’s compensa t ion oonuuission 

W.Va—Truax-Traer Coal Co. v. Com¬ 
pensation Com’r, supra 

82,10* U.S,—Pope V. U. S., Ct.Cl., 66 
S.Ct 16, 823 U.S. X 89 I^Bd. 8. 


32.15 Va—City of Norfolk v. Ste¬ 
phenson, 88 S,li.2d 570, 186 Va 306, 
171 A-L.R. 1344. 

33, Pa—^Pennsylvania Co. for Insxxr- 
ances on Ltives and Granting An¬ 
nuities V. Scott, 29 A2d 328, 846 
Pa IS, 144 AL.R. 849. 

In re Investigation by June 1938 
Dauphin County Grand Jury, Quar. 
Sess., 46 Daupli.Co. 54—^In re Shel¬ 
ley, Quar.Sess., 46 Dauph.Co. 50, 
affirmed 2 A2d 809, 332 Pa 358. 
Tex.—Cbrpus Juris quoted and dted 
in Langever v. Miller, 76 S.W.2d 
1025, 1035, 1036, 124 Tex. 80, 96 A 
L.R. 836. 

12 C.J. p 829 note 41. 

The court has inherent power to 
enforce its judgments, of which it 
cannot be deprived by legislative en¬ 
actment. 

N.y,—UnderhUl v. Schenck, 199 N.Y. 
S. 611, 205 App.Dlv. 182. 

Seduction of defldenoy Judgment 
Statute providing for judicial pro¬ 
ceedings to reduce amount of defi¬ 
ciency judgments to difference be¬ 
tween actual value of property sold 
under foreclosure and amount of sale 
price is invalid as legislative exer¬ 
cise of judicial power. 

Tex.—^Langever v. Miller, 7 6 S.W. 
2d 1026, 124 Tex. 80, 96 AL..R. 836. 

Payment by owner of judgment 
Legislature cannot require the 
owner of a judgment to make speci¬ 
fied payments as a condition of its 
remaining in force. 
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N.Y.—Gilman v. Tucker, 28 N.B3. 1040, 
128 N.Y. 190, 26 Am.S.B. 464, 13 
L.R.A 804. 

Statute held not to modify Judgment 

Nev.—McCormick v. Sixth Judicial 
Dist Court in and for Humboldt 
County. 246 P.2d 806, 69 Nev. 214. 

3d. Ind.—Searcy v. Patriot, etc.. 
Tump. Co., 79 Ind. 274. 

Md.—^Baltimore v. Horn, 26 Md. 194. 

12 C.J. p 829 note 43. 

35. W.Va.—Ex paxte Low, 24 W.Va* 
620. 

12 C.J. p 829 note 44. 

36* N.Y.—In re Lockitt, 110 N.Y.S. 
32, 58 Misc. 5. 

37. Ark.—Gossett v. Pordyce Lum¬ 
ber Co., 28 S.W.2d 57, 181 Ark. 848. 

37.6 Pa.—^Pennsylvania Co. for In¬ 
surances on Lives and Granting 
Annuities v. Scott, 29 A2d 328, 846 
Pa. 13, 144 AL.R. 849. 

37.10 Cal.—^Tn re Schwartz* Estate, 
197 P,2d 223, 87 Cal.App.2d 669. 

38. m. —^McDaniel v. Correll, 19 Ill. 
226, 68 Am.D. 587. 

N.C.—^Ange v, Owens, 81 S.E.2d 621, 
224 N.C. 614. 

12 C.J. p 830 note 49. 

Validity generally of acts curative of 
judicial proceedings see infra S 

i 427. 

139. OkL—^Reynolds v. Brock, 260 P. 
999, 122 Okl. 110. 

12 C.J. p 830 note 50. 

40. Md.—^Roche v. Waters, 19 A 
535, 72 Md. 264, 7 L.R.A 533. 
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law regulating constructive service, jurisdiction has 
not attached, a retroactive statute cannot cure the 
defect.^1 So, also, the legislature has no power 
to confirm proceedings in insolvency before a per¬ 
son claiming to act as judge of insolvency, but with 
no title to the office, and which had been adjudged 
invalid.^^ When property has been sought to be 
taken by a judicial proceeding void for want of 
jurisdiction the legislature cannot validate it.^^ On 
the other hand, remedial legislation intended to 
cure mere irregularities or informalities in the 
proceedings of courts is not an usurpation of ju¬ 
dicial functions.'*^ For example, a statute making 
certain judgments valid, where the only infirmity 
in the proceedings is the omission of the judge^s 
signature to the record, is constitutional.^® 

Reviving judgment The legislature cannot au¬ 
thorize the revival of a judgment in favor of per¬ 
sons not parties to the original suit or their rep¬ 
resentatives or privies,^® but may authorize judg¬ 
ments to be revived in favor of sureties.^^ 

(3) Granting Appeals, New Trials, or Re¬ 
hearings, and Opening Judgments 

ft is beyond the power of the legislature to confer 
a right to an appeal or writ of error In cases where no 
such right existed when final Judgment was rendered, 

4stm Colo.—*Israel v. Arthur, 1 P. 4S8, 

7 Colo. 6. 

ni.—McDaniel v. Correll, 19 IlL 226, 

68 Am.D. S87. 

Wis.—^Nelson v. Rountree, 23 Wia 
367. 

12 C.J. p 830 note 52. 

42. Masa—Payerweather v. Bickin- 
aon, 2 Allen 385—^Denny v. Mat- 
toon, 2 Allen, 361, 79 Am.B. 784. 

43. Pa.—^Richards v. Rote, 68 Pa. 

248 —Mexiges v. Bentler, 33 Pa. 495, 

75 Am.B. 616—Dale v. Medcalf, 9 
Pa. 103. 

W.Va.—Seibert v. Binton, 6 W.Va, 

67. 

12 C.X p 830 note 54. 

44. CaL—Corpus a^tixis Seonadusi 
quoted in In re Strongr’s Estate, 129 
P.2d 493. 407. 54 CaLApp.2d 604. 

Pa.—^Lane v. Nelson, 79 Pa. 407. 

12 OJ. p 880 note 65. 

45. Indj—Cookerly t. Duncan, 37 
Ind. 332. 

4a Tenn.—^Tate v. Bell, 4 Yerg, 202, 

26 Azn.D. 221. 

47. Ohio,—^Peters v. McWilliams, 86 
Ohio St. 155. 

12 CJ. p 829 note 47. j 

4a N.J.—Shade v. Colgate, 69 A.2d 
19. 3 N.J. 91. 

Tex.—Casparis ▼. Fidelity Union Cas¬ 
ualty Co., Civ.App., $5 S,W.2d 404. 
error refused. 

3 OJ, p 830 note 87 CaJ—12 CJT. p 
833 note 67. 


or where such right then existing has since become for¬ 
feited; and ordinarily ft may not grant new trials or 
rehearings in adjudicated causes or authorize the re¬ 
opening of judgments and decrees for such purpose. 

Since the legislature may not alter or control 
litigation after final judgment, as discussed supra 
subdivision c (2) of this section, a statute is uncon¬ 
stitutional which seeks to confer a right tb an appeal 
or writ of error in cases where no such right 
existed when final judgment was rendered,^® or 
where such right then existing has since become 
forfeited.^® So the legislature may not order a 
case to be retried before an administrative commis¬ 
sion on its merits where an appeal to the courts has 
previously been denied.®® There is some authority, 
however, for a doctrine apparently contrary to the 
foregoing ;®i and statutes authorizing appeals from 
orders granting or denying a new trial have been 
upheld, although retrospective in operation.®^ While 
the colonial legislatures frequently exercised the 
power of granting new trials in adjudicated caus¬ 
es,®® and ^ere is nothing in the federal Constitu¬ 
tion to forbid the exercise of this power by the 
state legislature,®^ it is the general rule under the 
state constitutions that no power exists on the part 
of the legislature to grant new trials or rehear¬ 
ings,®® and that congress or the state legislatures 

B2. U.S.—MaJlett v. North Carolina, 
N.C., 21 S.Ct. 730, 181 U.S. 589.-45 
Ii.Ed. 1016. 

Minn,—Converse v. Burrows. 2 Minn. 
229, 240. 

12 C.J. p 832 note 72. 

63. Minn.—Petition of Slblerud, 182 
N.W. 168, 148 Minn. 347, 

Or.—Oorpos Juris quotsd la State v. 
Merten, 162 P.2d 942, 947, 175 Or. 
254. 

12 aj. p 831 note 67. 

64. U.S.—^Baltimore, etc., R. Co. v. 
Nesbit, Md.. 10 How. 395, 13 DEd. 
469. 

Or.—Corpus Juris Seouaduin cited in 
State V- Merten, 162 p.2d 942, 948, 
175 Or. 264.- 

56. Ind.—State ex reL Toun^rblood 
V. Warrick Circuit Court of War¬ 
rick County, 196 N.B. 264, 208 Ind, 
694. 

Minn.—Corpus Juris cited in Petition 
of Siblerud. 182 N.W, 168, 169, 148 
Minn. 347. 

N.C.—Wilson v, Anderson, 69 S.E.2d 
836, 232 N.C. 212. 18 A.nR,2d 951. 
rehearing denied 61 S.E.2d 447, 232 
N.C. 621. 18 A.B.R.2d 961. 

12 C. J. p 881 note 69. 

Gluiii«e of Jud£re 

Under the principle stated ih the 
text, a statute attemptinsr to srrant 
the unsuccessful party in a pending 
case the risrht to have another Judje 
pass on his motion for a new trial 


Award of road oonunissioners 
An act allowing: an appeal from 
the decision of road commissioners 
is void as to those persons to whom 
damagres and costa had been award¬ 
ed before Its passagre. 

Vt.—^Hill V. Sunderland, 3 Vt. 607. 
Trial de novo 

The leg:islature cannot confer the 
right of appeal and trial de novo in 
the supreme court of a cause where¬ 
in no such right existed at the time 
the decision therein wets rendered. 
Minn.—State v. Flint. 63 N.W. 1113, 
61 Minn. 639. 

N.Y.—^Livingston v. Livingston, 77 
N.T.S. 476, 74 App.Div. 261, affirm¬ 
ed 66 N.B. 123, 173 N.T. 877, 98 
Am.S.R. 600, 61 L.R.A. 800. 

49. Ind.—^Johnson v. Gebhauer, 64 
N.E. 865, 159 Ind. 271. 

8 C.J. p 330 note 40 Ca]—12 OJ, p 
832 notes 68, 71 [bj. 

Appeal from acts of town oounoU 
However, a resolution of general 
assembly allowing appeal to be tak¬ 
en against itself from acts of town 
council laying . out highway after 
time allowed by statute for taking 
of appeal Is valid. 

R.L—State v. Dexter, 10 R.L 341.. 

5<L Or.—Reed v. Hunter, 46 P.2d 
595, 160 Or. 624. 

61- Conn.—Appeal of Wheeler, 45 
Conn. 306. 

12 C.J. p 832 note 71. 
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may not direct the courts to reopen judgments and 
decrees for sudi purpose,66 except where the state 
or federal government is the only party affected,®'^ 
Even an act which merely authorizes a reopening o£ 
a judgment and leaves all action within the discre¬ 
tion of the court has been held invalid,68 but there 
is some authority apparently to the contrary.69 

Probate courts. The legislature cannot confer 
new powers on the probate court to set aside at a 
subsequent term a settlement made by a guardian, 
or an executor, or administrator,®^ or to renew the 
appointment of commissioners of claims against the 
estate of a deceased person after the expiration of 
the time limited by law for such renewal.®^ So a 
statute authorizing the probate court to entertain a 
bill to review its own decrees cannot affect those 
rendered prior to its enactment®^ 


d. Prescribing Enles and l^ect of Evidence 

While it Is within the province of the Judiciary, and 
not the legislature, to determine the facts involved In 
a controversy and their relevancy, the legislature, as a 
general rule, has authority to establish, modify, and con¬ 
trol rules of evidence to the extent that such rules are 
not in conflict with the constitution or with rights guar¬ 
anteed by it. 

Generally, investigation of the facts involved in 
a controversy and the determination of their rel¬ 
evancy are matters for the judiciary, and not the 
legislature,®® so that facts in a judicial proceeding 
cannot be determined by legislative fiat;®®*® and 
the legislature cannot unduly circumscribe the pow¬ 
er of courts to determine facts and apply the law 
to them.®®*^® However, the legislature, as a gen¬ 
eral rule, has authority to establish, modify, and con¬ 
trol rules of evidence to the extent that such rules 
are not in conflict with the constitution or with 
rights guaranteed by it.®^ Thus, in general,, it has 


and on the remaining proceedings in 
the case is an invalid interference 
with the courts. 

Ind.^tate ex rel. Youngblood v. 
Warrick Circuit Court of Warrick 
County, 1S6 N.B. 264, 208 Ind. 694. 

59. XT.S.—^Pocono Pines Assembly 
Hotels Co. V. U. a, 73 CtCL 447, 
495, 496. 

Mass.—Casieri's Case, 190 N.B. 118, 
286 Mass. 60. 

Minn,—Petition of Siblerud, 182 N. 

W. 168, 148 Minn, 347. 

N.C.—Wilson V. Anderson, 69 S.E.2d 
836, 232 N.C. 212, 18 A.Ii.R.2d 951, 
rehearing denied 61 S.E.2d 447, 232 
N.C. 621, 18 A.Ii.R.2d 961. 

12 C.J'. p 831 note 60. 

Vacation or modification of Judg¬ 
ments see supra subdivision c (2), 
of this section. 

BTile appUes to 

(1) Decision of industrial accident 
board. • 

Mass.—Casleri’s Case, 190 N.B. 118, 
286 Mass. 50. 

(2) Decision of court in drainage 
proceeding, after hearing and deter¬ 
mination on the merits. 

Minn.—Petition of Siblerud, 182 N.W. 
168, 148 Minn. 847. 

S7. U.S.— TJ. S. T. Hossmann, C.C.A, 
Mo., 84 F.2d 808. 

12 C.J'. p 832 note 68. 

Acts validating claims against gov¬ 
ernment bodies see supra § 128. 
Beftmd of t»ces 

A statute authorizing repayment 
of taxes collected under an invalid 
law is not unconstitutional as re¬ 
opening judgments for such taxes 
since state as beneficiary of judg¬ 
ments could exercise its right to re¬ 
fund such amounts as it pleased, 
Wls.—In re Heinemann's Will, 230 
N.W. 698, 201 Wls. 484. 


I Suit on war risk policy 

(1) Congressional resolution rede¬ 
fining certain requisite of suits on 
war risk policies and autho3?izing re¬ 
instatement of suits previously dis¬ 
missed on ground of failure to com¬ 
ply. with its former rule did not en¬ 
croach on judicial power since fed¬ 
eral government a^ defendant was 
the only Interested party and could 
waive its right to insist on conclu¬ 
siveness of adjudication. 

U.S.—U. S, V. Hossmann, C.CmA.Mo., 
84 F.2d 808. 

(2) Other authority, following the 
general rule, has held such congres¬ 
sional resolution unconstitutional, 
without mention of the exception 
stated in the text. 

U.S.—^Hunter v, U. S., D.CXMo., 10 F. 
Supp. 1014. 

68. Fla.—^Internal Improvement 
Fund V. Bailey, 10 Fla. 238. 

Md.—^Dorsey v. Dorsey, 37 Md, 64, 
11 Am.R. 628. 

W.Va.—White v. Crump, 19 W.Va. 
683—Peerce v. Kitzmiller, 19 W. 
Va. 564, 

59- Md.—Calvert v. Williams, 10 
Md, 478. 

12 C.J. p 832 note 61. 

60- Miss.—^Hooker v. Hooker, 18 
Miss. 699. . 

Pa.—Appeal of Baggs, 43 Pa. 512, 82 
Ain.D. 583. 

12 C.J. p 832 note 64. 

61. Vt.—^Bradford v. Brooks, 2 Aik. 
284, 16 Am.D. 716. 

82, Miss.—Stewart ▼. Davidson, 18 
Miss. 351. 

83. Ill.—JDurkin v. A. H. Luecht & 
Co., 40 N.B.2d 69, 379 Ill. 227. 

Neb.—Gordon v. Lowry, 217 N.W. 610, 
116 Neb. 859. 

Fopntotlon. fixed by federal oeiums 
Statute making federal census re¬ 


ports basis for determining popula¬ 
tion of subdivision of state is void 
as usurping judicial power €ls applied 
to controversy where ascertainment 
of population is a material fact in 
issue. 

Neb.—Gordon v. Lowry, 217 N.W. 610, 
116 Neb. 369. 

Weighing evidence 
It is not the function of the-legis¬ 
lature to instruct the jury how it 
shall weigh evidence. 

Iowa.—State v. Parsons, 220 N.W. 

328, 206 Iowa 890. 

Affidavit of party 

The legislature cannot say that a 
court is bound to act in accordance 
with the opinion of a party to a 
suit, or of his attorney, expressed 
in the form of an affidavit. 

Ill.—Johnson v. Theodoron, 155 N.B. 
481. 324 IlL 543. 

63.5 Ill.—Durkin v. A. H. Luecht & 
Co., 40 N.B.2d 69, 879 lU. 227. 

63JLO m.—^People v. Spegal, 125 N.E. 
2d 468, 5 IlL2d 211—Durkin v. A. 
H. Luecht & Co., 40 N,E.2d 69, 879 
HL 227. 

Mich.—In re White, 85 N.W.2d 296, 
340 Mich. 140, reversed on other 
grounds In re Murchison, 75 S.Ct. 

623, 349 U.S. 133, 99 L.Bd. - 

Neb.—^Blixt v. Home Mut. Ins. Co., 
18 N.W.2d 78, 145 Neb. 717. . 

64. U.S.—Salsburg v. State of Md., 
Md., 74 S.Ct. 280, 346 U.S. 545, 98 
L.Bd. 281—Tot V. U. S., Mich. & 
N.J.. 63 S.Ct. 1241, 319 U.S. 463, 
87 L.Ed. 1519—U. S. v. Delia, 63 
S.Ct. 1241, 819 U.S. 468, 87 L.Ed. 
1519, certiorari denied 63 S.Ct 1431, 
319 U.S. 775, 87 L.Bd. 1722, 

Fenner v. Boykin, 3 F.2d 674. 
In re Petersilge, D.C.Ohio, 70 F. 
Supp, 96. 

Ala.—^Ex parte Foshee, 21 So.2d 827, 
246 Ala. 604. 
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the power to prescribe methods of proof,®*’® to or¬ 
dain that evidence of a certain character shall be 
admissible®® or inadmissible,6® and to give to evi¬ 
dence greater effect than it possesses at common 


The legislature 

presumptions, 

to,-67.10 and it may 


Ojal.—People v. Associated Oil Co., 
294 P. 717, 211 CaL 93—^Miller & 
Lux V. Secara, 227 P. 171, 193 
Cal. 755. 

People V. Beatty, 22 P.2d 757, 132 
Ca2.App. 376. 

Del.— Appeal of Brown, 49 A.2d 618, 

4 Terry 608. 

Fla.— XJOffjms Juris dted la Spafford 
V. Brevard County, 110 So. 451, 460, 
92 Fla. 617. 

Ga.— Western & A. B. R. ▼- Hender¬ 
son, 144 S.B. 905. 167 Ga. 22, appeal 
dismissed 49 S.Ct. 176. 278 U.S. 577. 
73 L.Bd. 516, and reversed on oth¬ 
er grrounds 49 S.Ct. 445, 279 U.S. 
639, 73 L.Ed. 884, conformed to 149 
S.B. 101, 40 Ga.App. 184. 

Ill, —^People V. Wells, 44 N.E.2d 32, 
380 Ill. 347, 142 A.L.R. 1262— 

StoUe V. Mitchell, 141 Nr.B. 136, 809 
Ill. 341 —Shellaharger Elevator | 

Co. V. Illinois Central R. Co., 116 
N.R 170, 278 IlL 333, L.R.A.1917E 
1011 . 

Kan.—Cozims Jnzis Secimdnm oited 
la Ward's Estate v. State Dept, of 
Social Welfare, 272 P.2d 737, 738, 
176 Kan. 614. 

Ky.—Crawford v. Commonwealth, 
249 S.W, 1033, 198 Ky. 726—^Keith 
V. Commonwe^th, 247 S.W. 42, 197 
Ky. 862. 

Mass.—Meunier’s Case. 66 K.E.2d 198, 
819 Mass. 421—Shamlian v. Equit¬ 
able Acc. Co., 115 N.B, 46, 226 
Mass. 67. 

Mo.—Cknpcu Jtixis cited. Sa State v. 
Lively, 279 S.W. 76, 84, 311 Mo. 
4X4 —St. Louis V, CEters, 86 Mo. 
456. 

Mont.—Corpus Juris cited la State v. 
Lewis, 216 P. 337, 339, 67 Mont 
447. 

Kev.—^Pacific Live Stock Co. v. Elli¬ 
son Ranchingr Co., 21S P. 700, 46 
Nev, 351—Steamboat Canal Co. v. 
Garson, 185 P. 801, 43 NTev. 298. re¬ 
hearing denied 185 P. 1119, 43 Nev. 
298. 

N.H,—State v. Lapointe, 123 A. 692, 
81 N.H. 227. 31 A.L.R. 1212. 

N“.T.—Baldwin v. Standard Accident 
Ins. Co. (Olivit Action). 261 N.T.S. 
507, 237 App.Div. 334, affirmed 

Baldwin v. Standard Accident Ins. 
Co. (Olivit Action). 188 N.B. 71. 
262 N.T. 676. 

People ex reL Dixon v. Lewis, 
290 N.Y.S. 284, 160 Misc. 327, re¬ 
versed on other grounds 293 N.Y.S. 
191, 249 App.Div. 464, affirmed 12 
N.B.2d 603. 276 N.Y. 613—Brodei> 
ick r. Adamson, 265 N.Y.S. 304, 148 
Misc. 353, reversed on other 
grounds 268 N.Y.S. 766, 240 App. 
Div. 229, and modified on other 
grounds 269 N.Y.S. 700, 240 App. 


Div. 202, motion denied 193 N.E. 
287, 265 N.Y. 495, and affirmed 196 
N.R 568, 267 N.Y. 688; affirmed 
277 N.Y.S. 951. 243 App.Div. 692, 
and 279 N.Y.S. 732, 244 App.Div. 707, 
reversed on other grounds 200 N.B. 
811, 270 N.Y. 260, affirmed 279 N. 
Y.S. 733, 244 App.Div. 708, affirmed 
200 N.B. 797, 270 N.Y. 228; modi¬ 
fied on other grrounds 285 N.Y.S. 
294, 246 App.Div. 268; affirmed in 
part 287 N.Y.S. 822, 247 App.Div. 
711, reversed on other grrounds 6 
N.B.2d 833, 272 N.Y. 316. 

N.C.—State v. Scoggin, 72 S.E.2d 64, 
236 N.C. 19. 

OkL—Oklahoma Aid Ass’n v. Thom¬ 
as, 256 P, 719, 125 Okl. 190. 

Stout V. State, 224 P. 875, 26 OkL 
Cr. 390. 

Tenn.—^Rust v. Griggs, 113 S.W.2d 
783, 172 Tenn. 666. 

Tex.—Wheeler v. State, 239 S.W.2d 
105, 156 Tex.Cr. 140—^Mayes v. 
State, 167 S.W.2d 745, 146 Tex. 
Cr. 295—Newton v. State, 267 S.W. 
272, 98 Tex,Cr. 582—O'Brien v. 

State. 234 S.W. 668, 90 Tex.Cr. 276. 
Va.—^Pine v. Commonwealth, 93 S.E. 
662, 121 Va. 812. 

Wash.—State v. Sears, 108 P.2d 837, 
4 Wa8h.2d 200. 

12 C.J. p 328 notes 15, 16. 

Legislative prescription of rules of 
evidence as denying: 

Due process see infra § 621. 

Equal protection of laws see infra 
§ 562, 

Searsay rule 

Legislature may make exceptions 
to hearsay rule not prohibited by the 
constitution. 

Conn.—State v, Torello, 131 A. 429, 
103 Conn. 511. 

Jtidgrinen.t w avldenoo 
The legislature has authority to 
declare the effect of Judgment as evi¬ 
dence and its binding extent as such 
on the parties. 

Ill.—People V. MiUer, 171 N.R 672, 
339 TXL 573. 

6C5 Ill.—People v. Wells, 44 N.B.2d 
32, 880 Ill. 347, 142 A.LJEt. 1262. 
Kan.—Ward's Estate v. State Dept, 
of Social Welfare, 272 P.2d 787, 
176 Kan. 614. 

Status as licensed attorney 

The admission of an individual to 
practice of law is a Judicial matter 
and can be exercised only by the 
courts, but the manner of establish¬ 
ing proof that one is a licensed at¬ 
torney, when the question is proper¬ 
ly in controversy, is a legislative 
matter. 

Ill.—People ex reL Chicago Bar Ass'n 
v. Novotny, 54 N.E.2d 636, 886 IlL 

528 


is also authorized to establish 
and the effect to be given there- 
declare what shall be prima 


636, certiorari denied 66 S.Ct. 71, 
323 U.S. 734, 89 L.Ed. 688. 

65. U.S.—^U, S. V. Rose, D.CPa., 113 
P.Supp. 776, reversed In part on 
other grounds, C.Au, 215 F.2d 617. 

Cal.—^People v. Associated Oil Co., 
294 P. 717, 211 Cal. 93. 

Ky.—Crawford v. Commonwealth, 249 
S.W. 1033, 198 Ky. 726—Keith v. 
Commonwealth, 247 S.W. 42, 197 
Ky. 362. 

Md.—Hubin v. State, 23 A.2d 706, 180 
Md. 279, certiorari denied Neal v. 
State of Maryland, 62 S.Ct. 1107, 
816 U.S. 680, 86 L.Ed. 1753. 

Mass.—^Meunier's Case, 66 N.E.2d 
198, 319 Mass. 421. 

12 C.J. p 823 note 17. 

Prescribing admission of evidence re¬ 
jected in pending proceeding, see 
supra subdivision c (1) of this sec¬ 
tion. 

66. U.S.—Sablowsky v. U. S., CLCAl. 
Pa.. 101 P.2d 188. 

Cal.—^Fleming v. Superior Court of 
Orange County, 238 P. 88, 196 Oal. 
844. 

N.J.—Kozler v. New York Telephone 
Co., 108 A. 876, 93 N.J.Law 279. 
N.Y.—Application of Manufacturers 
Trust Co., 53 N.Y.S.2d 923, 269 
App.Div. 108, affirmed 68 N.R2d 
861, 296 N.Y. 549. 

67. Conn.—State v. Cunningham, 26 
Conn. 196. 

ICan.—^In re Linn, 16 Kan. 500. 

N.C.—State v. Dowdy, 58 S.E. 1002, 
146 N.C. 482. 

67.5 Cal.—^Mering v. Yolo Grocery 
& Meat Market, 127 P.2d 985. 
Bebnttable pxesnunptlon of fact 
U.S.—Amarada Petroleum Corp. v. 
1010.61 Acres of Land, More or 
Less, Situate in Harris County, 
Tex., C.C.A,Tex., 146 F.2d 99. 
Minn.—cluster Bros. v. Christgau; 7 
N.W.2d 501, 214 Minn. 108. 
Fresnmptioii of death. 

It has been held, however, that the 
date at which the presumption of 
death arises under the common-law 
rule cannot be made to depend on the 
mere fiat of the legislature, but the 
determination of that date is a mat¬ 
ter for a court to determine in a 
proper case on hearing and from the 
evidence in the case, tmd that re¬ 
quires the exercise of Judicial power 
which by the constitution Is vested 
in the courts and not in the general 
assembly. 

Ohio.—Blythe y. Vail, 7 Ohio Supp. 1. 

67.10 Mont.—Lewis v. New York 
Life Ins. Co., 124 P.2d 679, 113 
Mont. 151. 
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facie evidence, in both civil and criminal proceed- to, and have a natural connection with, the proposi- 
ings,^^ provided the facts to be proved fairly relate tion to be inferred therefrom,and the statute 


ywfllg oct evidence 

The statute providing that pre- 
gumptions are to he considered as 
Indirect evidence and that juries are 
bound to find according to the pre¬ 
sumption unless it is controverted 
are constitutional. 

Mont.—^Lewis v. Kew York Life Ins. 
Co., supra. 

08 , u,S.—Corpus «raxis cited In O'¬ 
Neill V. U. S., C.C.A.Neb., 19 P.2d 
322, 827. 

In re Petersilge, D.C.Ohio, 70 P. 
Supp. 95. 

Xla.—Griggs T. State, App., 73 So.2d 
382. 

_^Flores v. Tucson Gas. Elec. 

Light & Power Co., 97 P.2d 206, 
64 Ariz. 460. 

^al._Corpus Jtixis cited in People v. 

Morrison, 22 P.2d 718, 723, 218 Cal. 
287. 

Mering v. Yolo Grocery & Meat 
Market, App., 127 P.2d 986—^People 
V. Beatty, 22 P.2d 767, 132 CaL 
App. 376. 

IlL—Schireson v. Walsh, 187 N.B. 
921, 354 Ill. 40—People v. liove, 142 

K. B. 204, 310 Ill. 668—Shellabarg- 
er Elevator Co. v. Illinois Central 
JL Co., 116 N.E. 170. 278 Ill, 335, 

L. R.A.1917B 1011. 

Ky.—Commonwealth v. Kroger, 122 

S. W.2d 1006, 276 Ky. 20—^Hughes 

T. Commonwealth, 46 S.W.2dl 788, 
242 Ky. 412. 

Md.^Ex parte RickelTs Estate, 150 
A 26, 168 Md. •654—^Ex parte 

Rickell's Estate, 149 A 446, 168 
Md. 654. 

Mass.—^Meunler's Case, 66 N.E.2d 198, 
319 Mass. 421—^Holmes v. Hunt, 
122 Mass. 605, 23 Am.R. 381. 

Minn.—Juster Bros. v. Christgau, 7 
N.W.2d 601, 214 Minn. 108. 

Mo.—O'Donnell v. Wells, 21 S.W.2d 
762, 328 Mo. 1170. 

Mont.—State v. Mark, 220 P. 94, 69 
Mont. 18—^Rosenfeld v. Jakways, 
216 P. 776, 67 Mont. 658. 

Nev.—^Pacific Live Stock Co. v. El¬ 
lison Ranching Co., 213 P. 700, 46 
Kev. 361—Corpus dtiris quoted In 
State v. Rothrock, 200 P. 626, 627, 
46 Nev. 214. 

N.H.—State v. Bozek, 124 A 666, 81 
N.H. 277. 

N.J.—Pratico v. Rhodes, 111 A2d 899, 
17 N.J. 828. 

N.C.—^Travis v. Duckworth, 76 S.B. 
2d 309, 237 N.C. 47l--State v. Ham¬ 
mond, 126 S,B. 402, 188 N.C. 602. 
Okl.—Oklahoma Aid Ass'n v. Thom¬ 
as, 266 P. 719, 126 OkL 190. 

Simpkins v. State, 249 P. 168, 85 
Okl.Cr. 148. 

Tenn.—^Marion County River Transp. 
Co. V. Stokes, 117 S.W.2d 740—Rust 
V. Griggs, 118 S.W.2d 733, 172 
Tenn. 666. 
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Tex.—^Mayes v. State, 167 S.W.2d 746, 
146 Tex.Cr. 295—Newton v. State, 
267 S,W. 272, 98 Tex.Cr. 682. 

Va.—^Plne v. Commonwealth, 93 S. 

B. $52, 121 Va. 812. 

12 C.J. p 823 note 20. 

Case dependea t on. droumstanoes 
As a general rule, the legislature 
may make one fact evidential of an¬ 
other, within certain limitations, al¬ 
though it is impossible to formulate 
a rule that will state accurately the 
precise limitations uix>n the legis¬ 
lative power to declare what shall be 
prima facie evidence of a fact, each 
case depending largely upon the cir-1 
cumstances of that case. 

N.J.—^Miller v. Domanskl, 97 A2d 
641, 26 N-J.Super. 316. 

Statutory rules of proof valid 

(1) Making evidence of certain' 
speed prima facie evidence of neg¬ 
ligence. 

Ill,—^Morrison v. Flowers, 189 N. 
E. 10, 308 IlL 189. 

(2) Providing that certified ab¬ 
stracts of title shall be prima facie 
evidence of a right to register the 
title under the act. 

Ill.—Stolle V. Mitchell, 141 N.E. 186, 
309 IlL 341. 

<3) Making escape of natural gas 
prinm facie evidence of unreasonable 
waste. 

Cal.—^People v. Associated Oil Co., 
294 P. 717, 211 Cal. 93. 

(4) Making proof of a husband's 
neglect or refusal to provide for his 
wife's support and maintenance pri¬ 
ma fax^e evidence that the neglect 
or refusal was willful. 

Tex.—O’Brien v. State, 284 S.W. 668, 
90 Tex.Cr. 276. 

(6) Making authenticated copy of 
attending physician's death certifi¬ 
cate prima facie evidence of facts 
therein stated, including cause of 
death. 

Ala.—Sorrow v. Industrial Life & 
Health Ins. Co., 68 So.2d 43, 259 
Ala. 544. 

Ky.—^Massachusetts Mut. Life Ins. 
Co. V. Bush, 33 S.W.2d 851, 236 Ky. 
400. 

Ohio.—Stough V. Industrial Commis¬ 
sion, App., 68 N.E.2d 489, affirmed 
52 N.E.2d 992, 142 Ohio St. 446; 
motion sustained, App.> 68 N.E.2d 
493. 

(6) Constitutional provision mak¬ 
ing it a crime for director to assent 
to deposit with knowledge of hank's 
insolvency does not prevent legisla¬ 
ture from prescribing what shall 
constitute prima facie evidence of 
knowledge of insolvency. 

Mo.—State v. Shelby, 64 S.W.2a 269. 
383 Mo. 1036. 


(7) Other such evidentiary rules 
held valid see 12 C J. p 823 notes 22~ 
23, 25-26. 

Bvideuoe for Jury 

Statute making the possession of 
intoxicating liquor prima facie evi¬ 
dence of a violation of the statute in 
the absence of other evidence is not 
invalid. If construed to mean evi¬ 
dence to be considered by the Jury, 
because the statute would be uncon- 
stitutionel if it meant to require a 
finding in accordance with such evi¬ 
dence, to require defendant to pro¬ 
duce evidence, or to Invade the pow¬ 
ers committed to the courts to deter¬ 
mine the weight of evidence. 

N.H.—State v. Lapointe, 123 A $92, 
81 N.H 227, 81 AL.R. 1212. 

Buies of evidenoe tmaffeotad 
Such a statute does not violate a 
constitutional prohibition against en¬ 
actments changing the rules of evi¬ 
dence in any proceeding since the 
burden of proof in the case is not 
shifted and neither the rules of evi¬ 
dence nor regulation of practice of 
the courts is changed. 

Pa.—Commonwealth v. Amato, 82 Pa. 
Super. 149—Commonwealth v. Ber^ 
ryman, 72 Pa.Super. 479. 

XxLdlflna 

(1) It has been held that the leg¬ 
islature by enactment may not in a 
criminal case determine what is pri¬ 
ma facie evidence of an ultimate 
fact, such as criminal intent, at lea.st 
where such facts, independent of the 
statute, would not be sufficient to 
support a verdict. 

Ind.—^Dedrick v. State, 2 N.E.2d 409, 
210 Ind. 259—Powers v. State, 184 
N.B. 549. 204 Ind. 472, 86 AL.R. 
166. 

(2) However, it has been broadly 
stated without limitation, in earlier 
cases Involving criminal prosecu¬ 
tions, that the legislature has power 
to make certain acts or facts prima 
facie evidence of other facts neces¬ 
sary to be established in a legal 
proceeding* 

Ind.—Molnar v. State, 177 N.E. 452, 
202 Ind. 669—Smith v. State, 116 N. 
B. 943, 18$ Ind. 252—^Rose v. State, 
87 N.B. 108, 171 Ind. 662. 

89. Ill.—^Morrison v. Flowers, 139 N. 
B. 10, 308 Ill. 189. 

BCy.—Commonwealth v. Kroger, 122 
S.W.2d 1006, 276 Ky. 20. 

Mass.—^Meunier's Case, 66 N.E. 2d 198, 
319 Mass. 421. 

N.H.—^Mclntire v. Borofsky, 59 A2d 
471. 96 N.H. 174. 

Okl.—Simpkins v. State. 249 P. 168, 
36 Okl.Cr. 148. 

Cosuoeetiou with aooused 
The courts would not uphold a law 
seeking to make certain acts, facts 
and circumstances over which ac- 
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furnishes some guide or test stating the facts neces¬ 
sary to constitute the prinia fade case,*^^ leaving it 
to the court to dedde whether such facts have 
been provcd.'^i The legislature may also regulate 
the burden of proof,and the extent thereof re- 
quired.^5 Indeed, it has been broadly stated that 
legislation may validly prescribe the weight to be 
given to cvidence,^^-^ but other decisions hold that 
the legislature does not possess the power to dedare 
what weight the court shall give to certain evi- 
dcnce.^5-i<^ 


As a general rule, the legislature may not provide 
that certain evidence shall be condusive,^^ since 
this would be to usurp the power of the judiciary 
and to determine the matter at issue without judidal 
inquiry and therefore without due process of lawJS 
It is equally incompetent for the legislature to give 
an existing state of facts a judicial construction 
which shall be binding on the parties or on the 
courts.7^ The authority of the legislature to create 
or to alter rules of evidence is subject to the limita¬ 
tion that the legislature may not, under the guise 
of creating a rule of evidence, make something 


cused had no control or with which 
he had no connection prima facie 
evidence against him. 

Tex.—Mayes v. State. 167 S.W.2d 
745. 145 Tex.Cr. 295. 

Sreseoitatios and nonpayinaat of 
check 

The provisions of statute relating 
to issuing worthless checks, that 
proof of deposit of check for collec¬ 
tion in ordinary channels of trade 
and return of check unpaid to per^ 
son makiiig deposit should be prima 
facie evidence of presentation to and 
nonpayment of check by bank on 
which it was drawn, and that pro¬ 
test should be ^*prima facie evidence** 
that check was presented to bank on 
which it was drawn and was not 
paid, exceeded power of legislature to 
change rules of evidence and was 
void. 

Tex.-—Mayes y. State, supra. 

Ponricile 

Statute providing that six weeks' 
presence should be prima facie evi¬ 
dence of domicile so that court 
should have jurisdiction to entertain 
divorce action was invalid either as 
unreasonable interference by legis¬ 
lative branch of insular government 
with exercise of judicial power by 
judicial branch or as an attempt by 
Ziegislature to convert suit for di¬ 
vorce into a transitory action mas¬ 
querading under fiction of doxnlcil- 
iary jurisdiction. 

U.S.—Alton V. Alton, CLAVirgin Is¬ 
lands. 207 F.2d 667. vacated as 
moot. 74 S.Ct 736. 347 XJ.S. 610, 
93 L.£k!. 937. 

TaOnre to seeare lleenae 
The legislature could not make 
the mere failure to secure driver's li¬ 
cense prima facie evidence thot driv¬ 
er involved In automobUe accident 
was negligent in causing or contrib¬ 
uting to such accident 
Ky.—Tipton v. EstiU Ice Co.. 132 S. 
W.2d 847, 279 Ky. 793. 

Tfi. Ill.—Schireson v. Walsh. 187 
B. 921. 354 IlL 40. 

n- Ill.—Schireson v. Walsh, supra. | 


7SL Conn. — Johnson County Sav. 
Bank v. Walker. 65 A. 132, 79 Conn. 
348. 

Ill.—Shellabarger Elevator Co, v. 
Illinois Cent R. Co., 116 N.E. 170, 
278 Ill. 338, Li.ILA.1917B 1011. 
Mass.--Meunleris Case, 66 N‘.R 2 d 198, 
319 Mass. 421. 

OkL—Stout V. State, 224 P. 375. 26 
Okl.Cr. 390. 

Ohiitese laborer wl^ont resideaoe 
The legislature may provide that 
the burden of proof must be assumed 
by a Chinese laborer arrested for 
having no certificate of residence. 
TJ.S.—^Fong Tue Ting v. TJ. S., N.T., 
18 S.Ct 1016, 149 U.a 698, 87 I 4 . 
Ed. 905. 

73. Ark.—LinviUe v. State, 195 S.W. 
382. 129 Ark. 86 . 

Tex,—^Texas Indemnity Ins. Co., v. 
Holloway, Civ.App., SO S.W.2d 921, 
affirmed Holloway v. Texas Indem¬ 
nity Ins, Co., Com.App., 40 S.W. 
2d 75. 

73Ji Mass.—Meunieris Case, 66 H.B. 
2d 193. 319 Mass. 421. i 

73.10 Fla.-In re Alkire's Estate, 
198 So. 475, 142 Fla. 862, 144 Fla. 
606. 

ni.—Alton JEL Co. V. Illinois Com¬ 
merce Commission, 48 N.B. 2 d 381, 
882 Ill 478—Liberty Foundries Co. 
V. Industrial Commission. 26 N.B. 
2d 790, 373 IlL 14$. 

7A DeL—Appeal of Brown. 49 A.2d 
618, 4 Terry 608. 

IlL—Alton R. Co. v. Illinois Com¬ 
merce Commission, 48 H.B. 2 d 381, 
'882 IlL 478—^Liberty Foundries Co. 
V. Industrial Commission, 25 N.E. 
2d 790, 373 IlL 146—Carolene Prod¬ 
ucts Co. V. McLaughlin, 5 N.B.2d 
447, 365 IlL 62—Johnson v. Theo- 
doron. 165 N.B. 481, 324 IlL 643 
—People V. Love, 142 N.B. 204, 810 
IlL 663—People v. Falk, 141 N'.B. 
719, 310 HL 282—Morrison v. 

Flowers, 189 N.B. 10, 308 IlL 189— 
Shellabarger Blevator Co, v. HU- 
nols Cent R. Co., 116 lSr.B. 170, 278 
IIU 333, L.R.A.1917B 1011. 

Ind.—Scott V. Brackett 89 Ind. 413 . j 
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Minn.—cluster Bros. v. Christgau. 7 
N.W.2d 601, 214 Minn. 108. 

Mo.—^Bllis V. State Dept of Public 
Health and Welfare, App., 277 S 
W.2d 331. 

Hev.—^Pacific , Live Stock Co. v. Elli¬ 
son Ranching Co., 213 P. 700 46 
Nev. 851. 

12 C,J. p 823 note 27. 

Otherwise srtated. 

( 1 ) Assembly is without power to 
prescribe what shall be proof of 
particular fact 

Mo.—O'DonneU v. Wells, 21 S.W. 2 d 
762, 323 Mo. 1170. 

<2) A statute that should make 
evidence conclusive which was not 
so of its own nature and inherent 
force and by that means preclude 
the party from showing the truth 
would be void. 

Md.—^Mahoney v. Byers, 48 A.2d 600, 
187 Md. 81. 

Snactmeo-ts held invalid 
<1) Making official analysis of fer¬ 
tilizers conclusive evidence of its 
composition. 

(Sa.—Southern Cotton OH Co. v. 
Raines, 165 S.m 484, 171 Ga. 164, 

( 2 ) Providing tha;t certain speed 
of motor vehicle should be consider¬ 
ed proof of careless driving. 

Mo.—P'Donnell v. Wells, 21 S.W.2d 
762, 823 Mo. 1170. 

(3) Other such rules of proof held 
invalid see 12 aj. p 824 notes 81-32. 

Abaenoe of eartlflcate 
Legislature does not have power to 
declare that the absence of a certifi¬ 
cate shall be conclusive evidence of a 
fact which is not necessarily so. 
DeL—Appeal of Brown, 49 A. 2 d 618, 

4 Terry 608. 

Statute held not to create oonoluidve 
poresonipticm 

Xr.S.^img V. City of Winona, D.C 
Minn., 71 F.Supp. 658. 

7S- Oa.—Southern Cotton Oil Co. v. 

Raines, 155 S.B. 484, 171 Gsl 164. 
12 C.J. p 824 note 28. 

Te. Kan.—Missouri, etc., R. Co. v. 
Simonson, 68 P.* 663, 64 Kan. 802, 
91 Am.S.R:. 248, 67 L.r!.A. 766. 

12 C.J. p 824 note 29, 



16 C.J.S. 

^evidence" which is not evidence,and if the leg¬ 
islature is in fact attempting to regulate a rule of 
evidence, its regfulation must be impartial and uni- 

The power of the legislature to prescribe what 
shall constitute conclusive evidence in-particular in¬ 
stances has, however, been upheld in a number of 
cases, expressly or impliedly on the theory that such 
action does not fix a rule of evidence but only a 
rule of substantive lawJ*^ While the legislature 
cannot make that a fact which in truth is not a 
fact, it has the right to decree what the legal effect 
is of certain acts, even if the party committing such 
acts had no intention or desire to create such a legal 
effeetJ^*® So the authority of the legislature to 
provide that certain acts shall constitute conclusive 
evidence of the violation of a statute creating an 
offense has been acknowledged.^* Also, statutes 
requiring disbarment of an attorney upon conviction 
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of a crime and providing that the record of con¬ 
viction shall constitute conclusive evidence thereof 
have been held not an encroachment on the ju¬ 
diciary.7* A statute providing that an appraisers" 
report of the benefits accruing from a street im¬ 
provement shall be conclusive on the parties does 
not encroach on the judiciary where the proceeding 
is not a judicial one and report is not entered as a 
judgment of the court*<^ 

Tax deed. Except as to pending cases, see supra 
subdivision c (1) of this section, the legislature may 
make a tax deed prima facie evidence of title and 
of the matters recited in the deed,*i and may even 
m^e it conclusive evidence that the proceedings 
are free from irregularities,** and that directory 
and non jurisdictional requirements have been met;** 
but the legislature cannot make a tax deed conclu¬ 
sive evidence of jurisdictional matters that are es¬ 
sential to the exercise of the taxing power ,***5 and 


763 Pa.—^Phillips v. Unemployment 
Compensation Board of Review, 80 
A,2d 718, 152 Pa.Super. 76. 

76J.0 Pa.—Phillips V. Unemploy¬ 
ment Compensation Board of Re¬ 
view, supra. 

77. Kan.—State ▼. Dobson, 87 P.2d 
10, 140 Kan. 445. 

Minn-—State v. District Court of 
Hennepin County, 166 N-W. 772, 
139 Minn. 409. 

N-H-—State v. Dapointe, 123 A. 692, 
81 N,H. 227, 81 A.D.R. 1212. 

Ohio*—^Dunn v. State, 172 N.B. 148, 
122 Ohio St. 431, certiorari denied 
and appeal dismissed 51 S.Ct. 84, 
282 U.S. 801, 75 DEd. 721. 

12 C.J. p 824 notes 33-84. 
PvesomptloeL of law 
The legislature can establish pre¬ 
sumption of law which is irrebut- 
tabla 

TJ.S.—Amarada Petroleum Corp. y. 
1010.61 Acres of Liand, More or 
Less, Situate in Harris County, C. 
CA-Tex., 146 F.2d.99. 

PartioTaar ptresumptioas held valid 

(1) That on tried as to guilt of 
murder defendant pleading not guil¬ 
ty and also pleading insanity shall 
be conclusively presumed sana 
Cal.—People v. Troche, 273 P. 767, 

206 Cai. 85, appeal dismissed and 
certiorari denied Troche v. Peo¬ 
ple of State of California, 50 S.Ct. 
$7, 280 U.S. 524, 74 D.Bd. 592. . 

(2) That landlord subscribing to a 
eoSperative marketing agreement has 
power to control delivery of agricul¬ 
tural products raised by tenants. 

Ky.—Peagain v. Dark Tobacco Grow¬ 
ers* Co-op. Ass'n, 261 S,W. 607, 202 
tY. 801. 

(3) That terxna of Workmen's Com- 
pezmation Act are deemed accepted. 


upon failure to signify election not 
to be bound. 

Ala—Chapman v. Railway Fuel Co., 
101 So. 879, 212 Ala 106. 

(4) That title to real property is 
conclusively deemed out of state un¬ 
less party to action. 

N.C.—Johnson v. Fry. 148 S.1L 857, 
195 N.C. 832. 

(5) That tax certificate showing 
all taxes to be paid in full shall be 
conclusive evidence of full payment 
of all teuxea 

U.S,—Amerada Petroleum Corp. v. 
1010.61 Acres of Land, More; or 
Less. Situate in Harris County, C 
CATex., 146 F.2d 99. 

Oocupatloual disease 
The section of Occupational Di¬ 
seases Act declaring circumstances 
under which exposure to hazards of 
disease shall be deemed conclusive of 
fact of exposure was not unconstitu¬ 
tional as a legislative encroachment 
on powers of judiciary, in view of 
prior section • defining occupational 
disease and declaring when it shall 
be deemed to have arisen out of em¬ 
ployment. 

IlL—Palmer House Co. v. -Industrial 
Commission, 58 N.B.2d 595, 388 Ill. 
542—^Liberty Foundries Co. v. In¬ 
dustrial Commission, 25 N.B.2d 790, 
878 111. 146. 

Sale of artaite timber 
A statute providing that, on re¬ 
measurement of timber sold by state, 
the amount of timber computed shall 
be conclusive as to the amount cut is 
not Invalid as fixing rules of evidence 
since it merely fixes the terms on 
which alone the state will sell its 
own property. 

Minn.—State v. Equitable Surety Co., 
167 N.W. 292, 140 Minn. 48. 
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773 N.T.—Central Sur. 4b Ina Corp. 
V. Marro, 71 N.Y.S.2d 815, 189 

Misc. 823. 

78. Ill.—People V. Falk, 141 N.B. 
719, 810 Ill. 282. 

Kan.—State v. Dobson, 37 P.2d 10, 
140 Kan. 445. 

N.H.—State v. Lapointe, 123 A 692, 
81 N.H. 227, 81 AL.R. 1212. 

12 C.J. p 824 note 85. 

Regulation of criminal prosecutions 
generally, see supra subdivision b 
of this section. 

79. Cal.—In re Collins, 206 P. 990 
188 Cal. 701. 82 AL.R. 1062. 

Kan.—^In re Caaehier, 284 P. 611, 129 
Kan. 858. 

Wash.—^Tn re Liliopoulos, 27 P.2d 
691, 176 Wash. 338. 

8(X Ind.—City of Indianapolis v. 
Stata 132 N.B. 1«66, 172 Ind. 472. 

81- N-BL—Krelgh v. State Bank of 
Alamogordo, 23 P.2d 1085, 87 N.M. 
360. 

12 C.J. p 824 note 36. 

Validity generally of statutes relat¬ 
ing to evidential efCect of tax. deed 
see Taxation § 1962. 

82. Wis.—Smith V. Smith, 19 Wia 
616; 88 Am.D. 707—Smith v. Cleve¬ 
land, 17 Wis. 656. 

83. Md.—CJathwright v. Mayor and 
Council of City of Baltimore, 30 
A2d 252, 181 Md. 362, 145 AL.R. 
590. 

Neh.—Larson v. Dickey, 58 N.W. 
167, 89 Neb. 463, 42 Am.S;R. 595. 

12 C.J. p 824 note 88. 

633 Cal.-<—Roma. v. Elbert, Limited, 
166 P.2d 294, 78 CaLApp.2d 838. 

Md.—Gathwright v. Mayor and Coun¬ 
cil of City of Baltimore, 30 A2d 
252, 131 Md. 862, 145 AL.R. 590> 
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a Statute making a tax deed conclusive evidence of 
a complete title and precluding the original owmer 
from raising the question of jurisdictional defects 
therein is void.®^ 

Recitals of facts in a statute cannot prejudicially 
conclude private citizens, ^5 and statutes which de¬ 
clare certain facts presumptively true are ineffectu¬ 
al.^® 

Competency of witnesses. The legislature has 
the right to control the general competency of wit¬ 
nesses®*^ and the subjects of their testimony;®® but 
a court cannot be empowered to make a party a 
competent witness contrary to the general law.®® 


16 C.J.S. 

6. Regulating Appeals 

The legfsiature generally has the power to prescribe 
the particular causes and proceedings In which an appeal 
may lie, and to Impose such reasonable regulations, con* 
ditions, and restrictions on an appeal as It may see fit; 
but the legislature may not control the exercise of pow¬ 
er or discretion of the courts with respect to matters 
which have been Intrusted to them by the constitution. 

Subject to constitutional restrictions on the au¬ 
thority of the legislature to control or impair the 
jurisdiction of courts, the legislature generally has 
the power to prescribe the particular causes and 
proceedings in which an appeal may lie,®® and to 
impose such reasonable regulations, conditions, and 
restrictions on an appeal as it may see £lt,®i such 
as with respect to appellate procedure,®® and the 


04. Md.—Gathwright v. Mayor and 
Council of City of Baltimore, 30 A. 
2d 252, 181 Md. 362, 145 A.L.H. $90. 
Okl.—Wilson v. Wood. 61 P. 1045, 10 
OkL 279. 

12 C.J. p 824 note 39. 

85. U.S.—Lothrop v. Stedman, C.C., 
15 P.Cas.No.8.519. 13 Blatchf. 134, 
42 Conn. 5S3. 

12 C,J. p 824 note 40. 

88. Md.—Hepburn’s Case, 3 Bland 
95. 

Wis.—Janesville v. Carpenter, 46 N. 
W. 128. 77 Wis. 288. 20 Am.S.R. 
123, 8 L..RJL 808. 

12 C.J. p 825 note 41. 

87- Wash.—Campbell v. Campbell, 
263 P. 957, 146 Wash. 478. 

12 C.J. p 825 note 42. 

88. Wash.—Campbell v, Campbell, 
263 P. 967, 146 Wash, 478. 
Zatercepted wire oommunlcatioas 
Congress possesses power to pro¬ 
vide that federal officers may not di¬ 
vulge intercepted intrastate wire 
communications in a District Court 
of the United States. 

U.S.—Sablowsky v. U. S„ C.C.A.Pa,, 
101 P.2d 183. 

8^ Tenn.—Tillman v, Cocke, 9 Baxt 
429. 

90. Ark,—^Beasley v. Combs, 125 S. 

W.2d 806, 197 Ark. 703, 

Cal.—^Peninsula Properties Co. v. 
Santa Cniz County, 235 P.2d 635, 
106 Cal.App.2d 669. 

Ind.—Pittsburgh, C., C. & St Lu Co. 
V. Hoffman, 162 N.II 403. 200 Ind. 
178. 

Miss.—Drummond v. State, 186 So. 
207, 184 Miss. 738. 

Mo .—De May v. Diberty Foundry 
Co., 37 S.W.2d 640, 327 Mo. 495, 
Tex,—De Silva v. Stata 267 S.W. 271, 
98 Tex.Cr. 499. 

Wis.—Dempsey v. Reialer, 181 N.W. 

218, 173 Wis. 296. 

12 C.J. p 827 note 87. 

’Tt is within the power of the Deg- 
islature to alter or regulate appeals 
• . . or to make the decision of 

the court of first instance xhis 


is so even in the case of admixxis- 
trative bodies and officers.” 

N'.J.—^McGann v. Da Brecque Co., 109 
A. 501, 502, 91 K.J.Eq. 307. 
limited by constitutioiial auihoxity 
Degislature may limit, restrict, or 
abolish appeal so long as it does not 
contravene supreme court's constitu¬ 
tional authority to superintend and 
control inferior tribunals. 

Ala.—^Barkley v. State, 145 So. 582, 
25 Ala.App. 329. 

Oedsloii <m eleotloii petitioiL 

A statute making decision of three 
Justices of superior court final oh 
election petition, is not invalid as In¬ 
vading the powers of the supreme 
court as the court of highest final de¬ 
cision. 

Mass.—Ashley v. Wait, 116 N.B. 961, 
228 Mass. 63, 8 A.D.R. 1463, error 
dismissed 40 S.Ct. 53, 250 U.S. 652, 
63 D.Ed. 1190. 

9D Ark.—State v. Hurlock, 49 S.W. 

2d 611, 185 Ark. 807. 

Cal.—^People v. Associated Oil Co., 
294 P. 717, 211 Cal. 93. 

IlL—GolUday v. City of Alton, 277 
IlLApp. 26. 

Ind,—Stocker v. City of Hammond, 
16 N.B.2d 874, 214 Ind. 628—^Hunt¬ 
er V. Cleveland. C., C. & St. D. Ry. 
Co., 174 NT.B. 287, 202 Ind. 328— 
Pittsburgh, C., C. & St. D. R. Co. 
V. Hoffman, 162 N.B. 403, 200 Ind. 
178. 

Minn.—Smith v. Illinois Cent. R. Co.. 
68 N.W.2d 628. 

Mo.—De May v. Diberty Foundry Co., 
87 S.W.2d 640, 327 Mo. 495. 

Keb.—^Barney v, Platte Valley Pub¬ 
lic Power and Irr. Dlst., IS NT.W.Sd 
120, 144 Neb. 230. 

N.M,—^Levers v. Houston, 159 P.2d 
761, 49 N.M. 169. 

Ohio.—Green v. Acacia Mut. Dife Ins. 
Co., 100 N.B,2d 211, 166 Ohio St. 

Tenn.—James v. Kennedy, 129 S.W. 

2d 215, 174 Tenn. 691. 

Wis.—Dempsey v. Reisler, 181 N.W. 

218, 173 Wis. 296. 

12 C.J. p 827 note 88. 
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The l e g lsla t Ture may deny appeals 
to supreme court in cases where no 
important legal principles can pos¬ 
sibly be involved, and where expense 
to litigants would exceed amount of 
the Judgment sought to be reviewed. 
Ind.—Warren v. Indiana TeL Co., 26 
N.B.2d 899, 217 Ind. 98. 

Zzhausting remedy in lower oouzt 
Statute requiring appeal to jury 
from Judgment of municipal court, 
and motion for new trial after ad¬ 
verse verdict before bringing certio¬ 
rari, wajs authorized by constitution¬ 
al amendment giving legislature au¬ 
thority to prescribe procedure in cer¬ 
tain courta 

Ga—Von Schmidt v. Noland Co., 169 
S,B. 11, 176 Gsu 784. 

Bight of state to ai^peal 
Degislature has power to provide 
that state shall have right to appeal 
from culverse decisions of Justice’s 
court. 

Ark.—State v. Hurlock, 49 S.W.2d 
611, 185 Ark. 807. 

Effect of appeal as stay 
The legislature can regulate the 
effect of an appeal from a Judgment 
as a stay of execution. 

CaL—^People v. Jackson, 212 P. 4, 190 
CaL 257. 

Docket fee 

The statute requiring appellant to 
deposit docket fee with clerk of dis¬ 
trict court is within legislative pow¬ 
er as a reasonable regulation for re¬ 
view of a cause by appeaL 
Neb.—Barney v. Platte Valley Public 
Power and Irr. Dist., IS N.W.2d 
120, 144 Neb. 230. 

92. Ark.—State v. Hurlock, 49 S.W. 

2d 611, 186 Ark. 807. 

CaL—Brydonjack v. State Bar of Cal¬ 
ifornia, 281 P. 1018, 208 CaL 489, 
66 A.D.R. 1507. 

People V. Sica, 253 P.2d 76, 116 
Cal.App.2d 69, certiorari denied 
Sica V. People of State of CaX, 74 
S.Gt 86, 846 U.S. 831, 98 D.Bd. 354. 
Ind.—Gardner v. Dohmann Const 
Co., 62 N.B.2d 867, 116 IndLApp. 
1S2. 
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particular errors or matters that are reviewable;8S 
so statutes restricting review to questions of law,^^ 
prohibiting the same court from granting more than 
one judgment of reversal on the weight of the evi¬ 
dence, against the same party, in the same suit,35 
or permitting the court to reverse, affirm, or modify 
final orders of the trial court, with or without 
retrial,^® have been held constitutional. On the other 
hand, the legislature may not control appellate pro¬ 
cedure, where this power has been withheld from 
it by the constitution,and accordingly, it has 
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been held that the legislature may not deprive a 
litigant of a right of review granted by the consti- 
tution,^^ directly or indirectly abridge the consti¬ 
tutional power and duty of appellate courts to re¬ 
view verdicts on the facts as well as on the law,^® 
or abrogate a constitutional provision limiting the 
court to the review of questions of law in criminal 
caseA Also, the legislature may not control the ex¬ 
ercise of power or discretion of the courts in regard 
to matters which have been intrusted to them by 
the constitution,2 or the control of which is essential 


—^Drummond v. State, 186 So. 
207, 184 Miss. 738. 

Ohio.—State v. BJdwards, 106 N‘.B.2d 
269, 157 Ohio St. 176, certiorari de¬ 
nied 72 S.Ct. 776, 843 XJ.S. 936, 96 
li.Ed. 1344, rehearing denied 72 S. 
Ct 1039, 343 U.S. 944, 96 Ii.Bd. 1349 
—Bauer v. Grlnstead, 60 N.B.2d 334, 
142 Ohio St. 66—OOamar Realty Co. 
V. City of Cleveland, 46 N.B.2d 209, 
140 Ohio St 432. 

Jolley v. Martin Bros. Box Co., 
App.. 99 N.B.2d 676. 

OkL—^Pltzfferald v. State, 83 P.2d 
681, 66 OkLCr. 1. 

12 O.J. p 827 note 88. 

Costs of appeal to supreme court 
Statute requlrinsr clerk of state 
court to insert allowances for costs 
in judgment is not unconstitutional 
as attempting to control or direct 
pmctice of United States supreme 
court as applied to an appeal taken 
to such court 

S.C.—^Ford V. Atlantic Coast Line R 
Co., 169 S.B. 884, 170 S.C. 93. 
Sopersedeas. hoDd. 

(1) The Legislature is authorized 
to define exceptional situations where 
allowance of supersedeas bonds pend¬ 
ing appeal is within courts discre¬ 
tion rather than a matter of right. 
Ter.—^Espinosa v. Price, 188 S.W.2d 

576, 144 Tex. 121, 160 A.L.R. 284. 

(2) However, the supreme courts 
constitutional power to grant supers 
sedeas pending determination of an 
appeal, although appellant is not €is 
a matter of right entitled to a super¬ 
sedeas under statute, cannot be whol¬ 
ly taken away by statute. 

Wash.—St. Paul & Tacoma Lumber 
Co. V. Department of Labor and In¬ 
dustries, 144 P.2d 260, 19 Wash. 
2d 639. 

93, Mo.—^De May v. Liberty Found¬ 
ry Co., 87 S.W.2d 640, 327 Mo. 495. 

Johns V. State Social Security 
Commission, 143 S.W.2d 161, 236 
Mo.App. 160. 

AULffmaaute or reversal of order 
Statute providing that appellate 
court shall have no power to modify 
public service commission's order,’ 
but shall either aJfirm Or annul and 
vacate it, is* not invasion of court’s 
judicial function, since It merely ex¬ 


presses general rule that court's 
power is ordinarily so limited. 

Ala.—City of Birmingham v. South¬ 
ern Bell Telephone & Telegraph 
Co.. 176 So. 801, 234 Ala 626, fol¬ 
lowed in State v. Southern Bell 
Telephone & Telegraph Co., 176 So. 
308. 234 Ala 626. 

Inoideiital iMittts 

Although the legislature may not 
take away the constitutional right of 
the supreme court to determine 
whether a subordinate tribunal had 
jurisdiction of a matter before it, 
yet, when providing new remedies, 
the legislature may deny the right of 
appeal to review judicial rulings on 
incidental points arising in the 
course of such proceedings. 

Pa—^In re Twenty-First Senatorial 
District Nomination, 126 A. 666, 
281 Pa 273. 

94. Ind.—Mosley v. Board of Com'rs 
of Marion Coimty, 166 N.E. 241, 
200 Ind. 516. 

Bight purely statuto-ry 
Appellate court’s right to review 
evidence and grant new trial is pure¬ 
ly statutox*y and subject to legisla¬ 
tive controL 

IlL—Sinopoli V. Chicago Rys. Co., 
147 N.E. 487. 814 Ill. 609. 

95< Ohio.—Isaac v. Intercoast Sales 
Corporation, 7 N.B.2d 216, 132 Ohio 
St. 289. Apparently contra West- 
fall V. Notman, 4 N.E.2d 932, 63 
Ohio App. 314. 

99. Ohio.—^Benning v. Schlemmer, 
14 N.B.2d 941, 67 Ohio App. 457. 
2>trectioi& of judgmeoit for defend¬ 
ant without further trial, on setting 
aside a verdict for plaintiff. 

RI.—Gunn v. Union R Co., 68 A. 239, 
27 RI. 432, 2 L.RJL,N.S., 883. 

97. N.C.—Cooper v. Board of Com’rs, 
113 S.B. 569. 184 N.C. 615. 

Buies of court 

(1) Rules of the supreme court 
governing appeals may not be waiv¬ 
ed or abrogated by legislative enact¬ 
ment 

N.C.—Covington v. Hanes Hosiery 
Mills Co., 142 S.B. 705, 196 N.C. 
478—rState V. Crowder, 142 S.E. 222, 
196 N.C. 336—Womble v. Moncure 
Mill & Gin Co., 140 S.E. 230, 194 N. 
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O. 577—state v. Ward, 113 S.B. 775, 
184 N.C. 618. 

12 aJ. p 827 note 89 Ca]. 

(2) So, an enactment Is Invalid 
which nullifies a rule of the supreme 
court requiring the indorsement of 
one of its judges to the granting of 
a petition for a rehearing, where the 
constitution authorized only the reg¬ 
ulation of procedure in courts below 
the supreme court 

N.C.—Herndon v. Imperial F. Ins. 
Co., 16 S.B. 465, 111 N.C. 384, 18 
LuRA. 547. 

98. Ind.—Slentz v. City of Fort 
Wainne, 118 N.B.2d 484—Prunk v. 
Indianapolis Redevelopment Com¬ 
mission of Dept of Redevelopment 
of City of Indianapolis, 93 N.R2d 
171, 228 Ind. 679, appeal dismissed 
71 S.Ct 675, 340 U.S. 950, 96 L.Ed. 
686 . 

N.J.—Hager v. Weber, 81 A,2d 155, 7 
N.J. 201. 

N.M.—^In re Southern Pac. Co., 16 P. 
2d 402, 87 N.M. 11. 

99. Miss.—Great Atlantic & Pacific 
Tea Co. v. Davis, 171 So. 560, 177 
Miss. 662. 

Weight to be given to jury ver. 
diet is a judicial matter not within 
legislative controL 

Fla—State v. .SStna Casualty & 
Surety Co., 92 So. 871, 84 Fla 123, 
24 A.LuR 1262. 

L La—State v. Henderson, 122 So. 
691. 168 La 487. 

N.T.—^People v. Bellows, 22 N.E.2d 
238, 281 N.T. 67. 

2. Cal.—Byers v. Smith, 47 P.2d 706, 
4 Cal.2d 209. 

Ind.—Joseph E. Seagram & Sons v. 
Board of Com’rs, Lawrenceburg 
Flood Control Dlst., 46 N.E.2d 491, 
220 Ind. 604—City of Elkhart v. 
Minser, 6 N.B.2d 501. 

Montgomery v. State, 57 N.B.2d 
943, 115 Ind.App. 189. 

Mich.—St. John v. Nichols, 49 N.W.2d 
113, 331 Mich. 148. 

Miss.—Tillman v. Massa 170 So. •641, 
177 Misa 170. 

Ohio.—Green v. Acacia Mut. Life Ins. 
Co., 100 N.E.2d 211, followed In 
Johnson v. 0*Ete.ra 100 N.E.2d 223, 
156 Ohio St. 117—State v. Wright, 
20 N.E.2d 229, 136 Ohio St 187. 
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to the independence of the judiciary.* 

Limiting time for exceptions and appeals, 
legislature may limit the time for taking appeals, 
issuing writs of error,5 the granting of reviews of 
invalid or erroneous judgments and other proceed¬ 
ings,* and taking exception to the disability of 
jurors,^ and may establish the detail of when the 
time shall commence to run.* 

Transcript and bill of exceptions. Generally, the 
legislature may prescribe the method of proving 
a bill of exceptions,® and, in certain cases, may au¬ 
thorize it to be filed on signature by two attorneys 
of the court,^* or two bystanders,^^ and may even 
provide that a bill of exceptions may be prepared 
from the stenographic transcript of the evidence 
but, on the other hand, statutes have been declared 
void, as encroachments on the authority of the ju¬ 
diciary, which have imposed on the court the power 


or duty to perfect the record of the court below,i» 
prescribed requisites of briefs and the time within 
which objection to their sufficiency can be raised,!* 
permitted an extension of time for filing transcript 
on application therefor by the court stenograher,!® 
prescribed the time within which objections to the 
transcript must be raised,** or have directed the 
manner of making up the record,** have authorized 
typewritten transcripts whereas the court required 
them to be printed,** or have required the judge to 
attach to a stenographer’s transcript of the evi¬ 
dence a certificate that the same is correct and con¬ 
tains all the evidence.** The question of how much 
of the record may be necessary to present a question 
on appeal has been held a matter for judicial, not 
legislative, determination.*® 

Requiring courts to write opinions and syllabi. 
Statutory enactments, requiring appellate courts to 
file written opinions,** or to write ^e syllabi there- 


Vauxtui V. Vaus’Iiii, App., 88 ST. 
a2d 272—State V. Gossler, 57 N. 
E.2d 670, 74 Ohio App. 488—Wolf v. 
Western & Southern Life Ins. Co., 
17 lf.E8d 438, 69 Ohio App. 238. 
Ofcl.—Atchison, T. it S. P. Ry. Co. 

T. lane, 261 P. 486, 122 OkL 86. 
Pa.—In re Twenty-First Senatorial 
District Nosainatlon, 126 A. 566, 
281 Pa. 273. 

12 C.J. p 827 note 89, p 827 note 90. 
pasttenlw staAntes lield sncroadi- 

(1) Providinir that where the 
judges are equally divided, the de¬ 
cision of the lower court shall he 
considered as affirmed, except In 
cases depending on the constitution¬ 
ality of a legislative act, and that 
in those cases the act shall be held 
vaUd. 

Tenn.—Northern v. Barnes, 2 Lea 
603. 

(2) Requiring the supreme court 
to direct the clerks of inferior courts 
to execute its decrees. 

•Penn.—^Northern v. Barnes, supra. 

(3) Requiring court to sanction a 
reversal by a majority of its mem¬ 
bership, rather than by a majority 
of the judges participating in the 
heaHng. 

N.J.—Clapp V. Ely. 27 N.J.Law 622. 

(4) Requiring court to disregard 
the trial court's finding of fact, al¬ 
though sudi court had the better op¬ 
portunity to pass on the evidence. 
Ala.—Fleming v. Moore, 105 So. 679, 

213 Ala. 592. 

Druhan v. Mobile Light & R* 
Co., 146 So. 421, 25 Ala.App. 337— 
Samples v. State, 74 So* 758, 15 
AUlApp. 667. 

12 C.J. p 827 note 91. 

<5> Permitting court to reverse the 
decision of a particular admiziis- 


trative commission only where 
against the manifest weight of evi¬ 
dence. 

IlL—Commerce Commission v., Cleve¬ 
land, C., C. & St. L. Ry. Co., 140 
N.B. 868, 309 IlL 165—OUs Ele¬ 
vator Co. V. Industrial Commission, 
134 N.E. 19, 302 IlL 90. 

<6) Granting power to the Appel¬ 
late Court to pass upon a motion 
for new trial not passed on by the 
trial court and to enter judgment on 
verdict of the jury. 

IlL—^Sprague v. Goodrich, 32 N.B.2d 
897. S76 m. 8.0. 

GriiCen v. Schubert Coal Co., S3 
N.EL2d 178, 309 lU-App. 439. 

3. Cal.—Houston v. WllUams, 13 
CaL 24. 78 Am.D. 666. 

Mont.—Jordan v. Andrus, 66 P. 502, 
26 Mont. 37, 91 Am.S.R. 896. 

4. N.M.—^In re Proposed Middle Rio 
Grande Conservancy Dish, 242 P. 
683, 31 N.M. 188. 

N.Y.—Waterbury v. Nassor, 224 N.T. 

S. 179, 130 Misc. 200. 

12 C.J. p 827 note 95. 

Abstract of record 

Supreme court may not waive rule 
of statute as to time for filing an 
abstract of the record sought to be 
reviewed. 

Iowa.—-Farmers’ State Say. Bank 
of Promise City v. Miles, 221 N.W. 
449, 206 Iowa 766. 

5. Fla.—Sinclair Refining Co. v. 
Hunter, 191 So. 38, 139 Fla 308. 

Wla—O'Donnell v. State, 106 N.W. 
18, 126 Wis. 599. 

Bn N.J.—^Traphagen v. West Hobo¬ 
ken Tp., 39 N.J.Law 232,, affirmed 
40 N.J.Law 193. 

Utah.—Utah Fuel Co. v. Industrial 
Commission of Utah, 278 P. 806, 78 
Utah 199. 


7. Ark.—Whiteh^ V. Wells, 29 
Ark. 99. 

8. N.T.—-Waterbury v. Nassor, 224 
N.T.S. 179, 130 Misc: 200. 

9. Ajk.—Wingfield v. State, 128 S. 
W. 662, 95 Ark. 71. 

Md.—Savage Mfg. Co. t. Magne, 139 
A. 670, 154 Md. 46. 

lOi Miss.—Van Buren v. State, 24* 
Miss. 512. 

12 C.J. p 827 note 2. 

11. Ark.—^Wingfield v. State, 128 S. 
:W. 662, 95 Ark. 7L 

12. Fla—Kidd v. City of Jackson¬ 
ville, 128 So. 81, 99 Fla 1023. 

Tex.—Johnson v. State, 93 S.W. 735, 
49 Tes:.Cr. 429. 

13. Miss.—Gelselbreth v. Mississip- 
. pi Power & Light Co., 147 So. 874, 

166 Miss. 749. 

14L Ind.—Gray v. .McLaughlin, 131 
N.B. 618, 191 Ind. 190—Solimito v. 
State, 122 N.B. 678, 188 Ind. 170. 

Booth V. Woods, 128 N.B. 663, 74 
Ind.App. 65—^Beck v. Guardian 
Casualty & Guaranty Co., 127 N.B. 
803, 78 Ind.App. 527—Whipple v. 
Cain, 127 N.B. 283, 73 IndApp. 285. 

16. Mlsa—State v. White. 119 So 
807, 158 Misa 697. 

13. Ind,:—^Roberts v. Dpnahoa 121 
N.B. 33,191 Ind. 98. 

17. Ind.—Johnson v. Gebhauer, 64 
N.B. 855, 159 Ind, 27L 

13. Mont—Jordan v. Andros, 66 P. 
- 502, 26 Mont 87,. 91 Am.S.R. 396. 

19. Ind.—Adams v. State. 59 N.B. 
24, 156 Ind. 596. 

20. - Or.—Walker v. Fireman's Fund 
Ins. Co., 257 P. 701, 122 Or. 179. 

21. Ark.—Vaughn v. Harp, 4 S.W. 
751. 49 Ark. 160. 

CaL—^Houston v. Williams 18 CaL 
24,, 78 AsxLD. 565., .. . : 
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of,22 have been held in some jurisdictions to be 
unconstitutional as an encroachment on the judici¬ 
ary. 

f. Reatiiiing and Ee^cting Issue of Writs 

Subject to the limitations Imposed by the constitu¬ 
tion, It Is within the power of the legislature to regulate 
and restrict the issue and use of writs by the courts; 
but it cannot interfere with, or abolish the use of, a 
writ authorized by the constitution or necessary to the 
exercise of inherent discretionary powers of the courts. 

As a general rule, it is within the power of the 
legislature to regulate and restrict the issue and use 
of writs by the courts subject to the limitations im¬ 
posed by the constitution ;23 but it caimot interfere 
with, or abolish the use of, a writ where such action 
would tend to deprive the court of the means of 
exercising its discretionary powers,24 or where the 
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authority to issue the writ has been expressly con¬ 
ferred by the constitution.25 It may restrict the 
use of the writ of certiorari,2^ although, except as 
to its use in respect of incidental matters involved 
in the enforcement of new statutory remedies, 27 
it cannot either abolish it28 or control the court’s 
judgment with respect to its issuance.^ Similarly, 
the legislature may ordinarily regulate the issuance 
of mandamus,20 although according to some au¬ 
thority it cannot, as a general rtde, enlarge or 
abridge the constitutional authority conferred on the 
courts to issue such writs.20-5 

Although the legislature may regulate the grant¬ 
ing of a stay of execution,2i it cannot forbid the 
issue of executions,22 or limit the constitutional au¬ 
thority of the courts to issue the writ of super- 
sedeas.22 Also, the legislature may not enlarge22.5 


in.—Spelgrlit T. People, 87 IlL 595. 
12 C.ir. p 827 note 10. 

32, Ind.—Griffin v. State, 22 K.B. 7, 
119 Ind. 520. 

12 C.J. p 828 note 11. 

23. Cal.—^People v^ Ajssoclated Oil 
Co., 294 P. 717, 211 Cal. 98. 

Monterey Club v. Superior Court 
in and for Los Ansreles County, 
112 P.2d 821, 44 Cal.App.2d 351. 
Ga.—Owens v. Watkins, 5 S.ll.2d 905, 
189 Ga. 811—Von Scbxnldt v. No¬ 
land Co., 169 8.B. 11, 176 Ga. 784. 
S.D.—Warren v. Brown, 234 N.W. 

38, 57 S;D. 528. 

12 C.J. p 825 note 48. 

BiglLts Bubjeot to oluuige 

Constitutional provision srlvins: su¬ 
perior courts power to issue mandate 
and other extraordinary legal rem¬ 
edies does hot mean that rights 
which those. remedies were intended 
to protect, have been fixed in the 
Constitution as of the time of its 
adoption and ara th^eaXter immune 
from legislative chcuige or regulation. 
CaL—Modem Barb» Colleges v. Cal¬ 
ifornia Employment Stabilization 
Commission, 192 P.2d 916, 81 CaL 
2d 720. 

24. Ga.—^Bankers Life & Cas. Co. v. 
Cravey, 71 S.B.2d 659, .209 Ga, 274. 

N.J.—Green v. Jersey City, 42 N.J. 
L<aw 118. 

28. CaL—People v. Associated Oil 
Co.. 294 P. 717, 211 CaL 93—U. S. 
V. Berg, 258 P. 942, 202 Cal. 10. 

Oa—C ity Inv. Co. v. Crawley, 199 S. 
E. 747, 187 Ga 48, answers to cer¬ 
tified questions Conformed to 200 S. 
EL 816, 62 GaApp. 61. 

Ind.—Pittsburgh, C., O. & St; L. B. 
Co. V. Ho ff man, 162 N.B. 403, 200 
md. 178. 

Kan.—State v. Wilson, 2 P. 828, 80 
Kan. 6 61. 

Ma—Stote ex Inf. McKlttrick v. Wy- 
morei 119 S.W.2d 941, 848 Mo. 98, 
119 A.L.R. ^19. j 


Exercise of appellate Jurisdiction. 

Constitutional power of courts to 
issue writs necessary to complete ex¬ 
ercise of appellate Jurisdiction can¬ 
not be Impaired by legislature. 

Cal.—^In re AJbori, 272 P. 821, 95 Cal. 
App. 42. 

Prerogative writs 
Regulation of remedies, provided 
by constitutional provision to effect 
that, prerogative writs are supersed¬ 
ed and, in lieu thereof review, hear¬ 
ing and relief, shall be afforded in 
Superior Court, on terms and in man¬ 
ner provided by rules of supreme 
court, as of right, is exclusive prov¬ 
ince of supreme court and not sub¬ 
ject to legislative action. 

N.J.—^Fischer v. Bedminster Tp., 
Somerset County, 76 A.2d 673, 5 
N.J. 684. 

20- GkL—^Von Schmidt v.. Noland Co., 
169 S.B. 11, 176 Ga 784. 

12 C.J. p 825 note 51. 

Regulation of appeals generally see 
supra subdivision e of this section. 
Rggnlatiiig procedure for issuing 
writ 

N.J.—^In re Whitehead's Estate, 94 
A. 796, affirmed In re Whitehead's 
■Will, 99 A. 1071, 86 N.J.Hq. 439. 

27- Pa —^In re Twenty-First Sena¬ 
torial District Nomination, 126 A. 
566, 281 Pa 273. 

28- Pa —^In re Twenty-First Sena- 
'torial District Nomination, suprA 

12 C.J. p 825 note 52. 

Power of review 

While legislature may deny right 
of appeal from an administrative tri¬ 
bunal or lower court,' it cannot de¬ 
prive supreme court of its judicial 
power’to review a case on certiorari, 
which review is limited by the na¬ 
ture of the question involved usually 
to jurisdiction and regularity of pro¬ 
ceedings. 

Pa—A ppeal of Carroll, 9 A.2d 407, 
836 Pa 267. 
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29. Ga—H olliman v. State, 165 S,E. 

11, 175 Ga: 233. 

XAOhes 

Statutory provision that certain 
proceedings may be at any time re¬ 
viewed by certiorari cannot deprive 
court of inherent power, to refuse 
allocatur for laches. 

N.J.—In re McEuen, 132 A. 331, 102 
N.J.Liaw 281. 

8(X Cal.—Modern Barber Colleges v. 
California Employment Stabiliza¬ 
tion Commission, 192 P.2d- 916, 81 
CaL2d 720. 

N.J.—Cummings v. Policemen's Pen¬ 
sion Commission of Boi*ough of 
Belmar, 160 Au 641, 109 N.J;Law 
97. 

Tenn.—State ex rel. Park v. Beasley, 
188 S.W.2d 333, 182 Tenn. 623. 

12 CJ. p 825 note 53. 

M a kin g writ cognlsablo before single 
justioa la. ohaamberB 
N.J.—Cummings v. -Policemen's Pen¬ 
sion Commission of Borough of 
Belmar, 160 A. 641, 109 N.J.Law 97. 

30-6 Ga—^B ankers Life & Cas. Co. 
v. Cravey, 71 S.E.2d 659, 209 Ga 
274. 

3L CaL—People v. Associated Oil 
Co., 294 P. 717, 211 Cal. 93—U. S. v. 
Berg, 258 P. 942, 202 Cal. 10. 

Tex.—^Beaumont Petroleum Syndicate 
V, Broussard, Clv.App., 64 S.W.2d 
993, appeal dismissed Plalnvlew 
Bldg. & Loan Ass'n v. Robbins, 73 
S.W.2d 92, 123 Tex. 408, answer 
conformed to Guardian Trust Co. 
V. Turner, Civ.App., 73 S.W.2d 1047. 

32. N.C.—Barnes v. Barnes, 53 N.C. 
366. 

33- Cal.—^People v. Associated Oil 
Co., 294 P. 717, 211 CaL 93r-U. S. 
V. Berg, 258 P. 942, 202 CaL 10. 

33.5 OkL—Grose v. Romdro^ 193 P. 
2d 1014, 200 OkL 330. 
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or the constitutional jurisdiction of a court 

to issue the writ of habeas corpus; and where the 
constitution confers on the courts the power to issue 
the writ of prohibition, the legislature may not en¬ 
large or restrict the then existing jurisdiction of 
the courts to issue the writ,^^ but there is other au¬ 
thority apparently to the contrary.36 

Injunction, Generally, the legislature may not 
abolish or abridge the power of courts to issue in¬ 
junctions,®*^ at least ivhere such power is derived 
from express constitutional grant,®® or regulate it 
in specihc classes of disputes, such as labor disputes. 


in such a manner as to that extent to effect that 
purpose.®® It has been held, on the other hand, that 
except as limited by the constitution, the legislature 
may prescribe conditions as to notice and hearing,^® 
or undertaking for the payment of damages,^®*® 
and further, that it may restrict the use of injunc¬ 
tions,at least where a plain, speedy, and ade¬ 
quate remedy at law* is provided.^® So, statutes 
limiting the use of injunctions in cases involving 
labor disputes have been upheld on the theory that 
they effect merely a change in the substantive law, 
rendering certain acts lawful and not within the re¬ 
straining power of the courts.^® Also, a statute 


ai. Mo.—'Ex parte Hagan. 245 S.W. 
336. 235 Mo. 435. 

N.T,—^People V. Frost, 117 N.Y.S. 

624, 133 App.Div. 179. 

29 C.J. p 11 note 46. 

Meaaosuk'bla regnlatioiui 

The legislature may prescribe rea¬ 
sonable regulations of practice for 
habeas corpus proceedings, so long 
as they do not impair the efficiency 
of the writ, but no statute can limit 
the unrestricted power conferred up¬ 
on the courts by the organic law. 

Mo.—^Ex parte De Castro, 190 S.W. 
2d 949. 238 Mo.App. 1011. 

35. Ga.—Bankers Life & Cas. Ca v. 
Cravey. 71 S.E.2d 659, 209 Ga. 274. 

Utah.—Barnes v. Lehl aty. 279 P. 

878, 74 Utah 321. 

12 C.J. p 826 note 59. 

36. S,C.—State v. County Treasurer, 
4 S.a 520. 

12 GLJ. p 825 note 58. 

37. N. J.—^Phelps Dodge Copper Prod¬ 
ucts Corp. V. United Elec., Badlo 
& Mach. Workers of America, 46 A. 
2d 453, 188 N.XEq. 3, affirmed 49 
A.2d 896. 189 N.JJE3q. 97. 

Wash.—^Blanchard v. Golden Age 
Brewing Co., 63 P.2d 397, 188 Wash. 
396. 

12 ax p 826 note 72 [a] (1). 

ZssiuuLoe of ixijimetioii In proper 
oases cannot be interfered with by 
legislature. 

N.M.—^Lougee v. New Mexico Bureau 
of Revenue Commissioner, 76 P. 
2d 6. 42 N.M. 115. 

Necessity of substitate remedy 
Equity courts have the power to 
issue injunction to prevent irrepara¬ 
ble injury, and they cannot be de¬ 
prived of the power unless a substi¬ 
tute remedy is provided that gives 
the same measure of relief. 

HL—^Peoples Gas Light & Coke Co. 
V. Slattery. 26 N.E.2d 482, 373 HL 
31. appeal dismissed Peoples Gas 
Light & Coke Co. v. Hart, 60 S.Ct. 
724, 309 U.& 634. 84 L.Ed. 991. 

33. Tex.—^American Rio Grande 

Land & Irrigation Co. v. Karle. 
Civ.App.. 237 S.W, 358, error dis¬ 
missed. 


39. N.X—Eastwood-Nealley Corp. v. 
International Ass*n of Machinists, 
Dlst. No. 47, 1 A.2d 477, 124 N.X 
Eq. 274—Phelps Dodge Copper 
Products Corp. v. United Elec.. Ra¬ 
dio & Mach. Workers of America, 
46 A.2d 463, 188 N.XBq. 3, affirmed 
49 A.2d 896, 189 N.XBq. 97. 

N.T.—^Busch Jewelry Co. v. United 
Retail Employers Union, Local 830, 
22 N.E.2d 320, 281 N.Y. 160, 124 A. 
L.R. 744. 

Wash.—^Adams v- Building Service 
Employees International Union, Lo¬ 
cal No. 6. 84 P.2d 1021, 197 Wash. 
242—^Blanchard v. Golden Age 
Brewing Co.. 63 P.2d 897, 188 

Wash. 396. 

4a Ala.—^Rochell v. City of Flor¬ 
ence. 182 So. 60. 

4a5 Ind.—^Indianapolis Dairymen's 
Co-op. V. Bottema, 79 N.E.2d 409, 
226 Ind. 260. 

41. U.S.—^In re Cleveland & Sandus¬ 
ky Brewing Co.. D.C,Ohio, 11 F. 
Supp. 198—Cinderella Theater Co. 
V. Sign Writers' Local Union No. 
591, D.aMich.. 6 F.Supp. 164. 

CaL—Modem Barber Colleges v. Cal¬ 
ifornia Employment Stabilization 
Commission, 192 P.2d 916, 81 Cal.2d 
720. 

Colo.—Denver Local Union No. 13 of 
International Brotherhood of Team¬ 
sters, Chauffeurs. Stablemen, and 
Helpers of America v. Perry Truck 
Lines, 101 P.2d 436, 106 Colo. 25. 
12 ax p 825 note 54. 

Xhterlocutozy isjniictioiis 

Congress may constitutionally de¬ 
termine itself that in appropriate 
circumstances interlocutory injunc¬ 
tions or their equivalent shall not be 
granted by the courts to stay govern¬ 
mental action pending determination 
of its validity. 

U.S.—^Taylor v. Brown, Em.App., 137 
F.2d 654, certiorari denied 64 S.Ct. 
194, 820 U.S. 787, 88 L.Ed. 478. 
Beoognitlon. of equity rule 
A statute forbidding the issuance 
of injunctions to prevent the execu¬ 
tion of public statutes by public of¬ 
ficers is not a legislative invasion of 
the functions of the Judiciary* since 
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statute naerely enunciates a general¬ 
ly recognized rule of equity Juris¬ 
diction. 

Cal.—^Loftis V. Superior Court in and 
for Kings Coimty, 77 P.2d 491, 25 
CaLApp.2d 346. 

42. N.M.—^Lougee T. New Mexico 
Bureau of Revenue Commissioner^ 
76 P.2d 6, 42 N.M. 115. 

Tex.—^Texas & N. O. R. Co. v. Hous¬ 
ton Belt & Terminal Ry, Co., Civ* 
App., 227 S.W.2d 610. 

43. HL—^Penske Bros. v. Upholsteiv 
ers* International Union of North 
America, Local No. 18, 198 N.R. 
112, 358 Ill. 289. 97 A.L.R. 1318,. 
certiorari denied 55 S.Ct. 645, 295 
U.S. 734, 79 L.Ed. 1682. 

N.J.—Westinghouse Elec. Corp. t. 
United Elea Radio and Mach. 
Workers of America, Local No. 410,. 
49 A.2d 896, 189 N.XBq. 97. 

Or.—Geo. B. Wallace Co. v. Interna¬ 
tional Ass'n of Mechanics, Mt. 
Hood Lodge, Local No. 1005, Auto 
Mechanics. 63 P.2d 1090, 155 Or. 
652. 

Wls.—American Furniture Co. v. L 
B, of T. a and BL of A., Chauffeurs,. 
Teamsters and Helpers General Lo¬ 
cal No. 200 of Milwaukee, 268 N. 
W. 250, 222 Wls. 838, 106 A.L.R. 
335. 

Federal oourts 

Statute prohibiting Issuance of in¬ 
junctions by federal courts in cer¬ 
tain instances in labor disputes is a. 
valid exercise of congressional pow¬ 
er. 

U.S.—Levering & Garrigues Co. v.. 
Morrin, aC.A.N.Y., 71 F.2d 284, cer¬ 
tiorari denied 55 S.Ct. 110, 293 U.& 
595, 79 LuEd. 688. 

In re Cleveland 4: Sandusky 
Brewing Co., D.C.Ohlo, 11 F.Supp. 
198—Cinderella Theater Co. v. Slgm 
Writers’ Local Union No. 691, D.a 
Mich., 6 F.Supp. 164. 

Kinloch Telephone Co. v. Local' 
Union No. 2, of International 
Brotherhood of Electrical Workers, 
D.C.MO., 265 F. 312, reversed on^ 
. Other grounds, C.C.A., 275 F. 241, 
certiorari denied Local Union No. 
2 of Intematioxial Kotherhood off 
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limiting the power of courts to enjoin or restrain 
the collection of taxes, and providing an adequate 
legal remedy in substitution therefor, is valid 
but such a statute has been held not to override the 
judicial power to issue injunctive relief, if extra¬ 
ordinary circumstances in respect of the operation 
of the statute bring the case within some acknowl¬ 
edged foundation of equity jurisdiction,^^*5 par¬ 
ticularly in a preliminary action against an admin¬ 
istrative order already in effect held to be invalid.^ 5 
While a statute may authorize the granting of an 
injunction in specified circumstances,^5.6 the legis¬ 
lature may not direct the issuance of an injunc¬ 
tion without a judicial determination of the facts 
necessary to support it.^® Where a court, imder 
the constitution, has no original jurisdiction to is¬ 
sue a writ of injunction, the legislature cannot con¬ 
fer such power on the court.^®*5 

g. Other Bemedial or Procedural Begnlatioiis 

Principles governing the power of the legislature to 
regulate remedies and procedure apply in determining 
the validity of statutes relating to arbitration defenses, 
limitation of actions, process, pleading, time and place 
of trial, change of Judge or venue, references, defaults, 
functions of court and Jury, and Judgments. 

The legislature, under its power to regulate rem¬ 
edies and procedure, discussed generally supra sub¬ 
division a of this section, may, among other things, 
where not restricted by constitutional provision, ex¬ 
empt benefits of fraternal societies from process on 
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the debts of members,^^ authorize foreclosure of 
special assessment liens,^^ regulate the fees to be 
charged for certain judicial public services,^® limit 
the time within which a will may be probated,®® 
and require that a lost or destroyed will be proved 
by at least two witnesses.®®*® It is also within the 
power of the legislature to prescribe what decisions 
shall not be considered as authority in the courts,®^ 
to limit the number of new trials that may be 
granted the same party in any cause,®^*® to authorize 
relief from an order taken against a moving party 
through his mistake, inadvertence, surprise, or ex¬ 
cusable neglect,®!*^-® and to prescribe, as to a tri¬ 
bunal created by it, what record it shall keep, and 
what use, if any, shall be permitted of the record.®^ 

On the other hand, the judicial power to correct 
inadvertent entries or irregularities finding place 
in the minutes of the court is beyond legislative in¬ 
terference;®® nor can enactments affect the power 
of the court to determine just compensation for 
property taken for public use, and the means and 
processes for such determination,®^ although it has 
been held that the legislature may provide for a 
preliminaiy estimate of such compensation by an 
administrative board in condemnation proceed¬ 
ings.®® A statute undertaking to require judicial 
action within a fixed period of time is an unconsti¬ 
tutional legislative interference with judicial fimc- 
tions.®®*® Accordingly, a statute is unconstitutional 


Electrical Workers v. Kinloch Tel. 
Co., 42 S.Ct. 270, 267 U.S. 662, 66 
KEd. 423. 

44 N.M.—^Lougee v. New Mexico 
Bureau of Revenue Commissioner, 
76 P.2d 6, 42 N.M. 115. 

Tex—^Rogers v. Daniel Oil & Roy¬ 
alty Co., no aw.2d 891, 130 Tex. 
386. 

Wash.—^Roon v. King County, 166 P. 
2d 166, 24 Wash.2d 519—Casco Co. 
v. Thurston County, 2 P.2d 677, 163 
Wash. 666, 77 A.L..R. 622. 

12 CJ. p 825 note 54 [bj. 

XdsnitatioxL of defeats 
Statute limiting injunction to cas¬ 
es where tax imposed is void cind 
property exempt from taxation, and 
prohibiting action attacking validity 
of tax, but saving to defendant in 
tax foreclosure proceeding, any valid 
defense, is not unconstitutional as 
depriving court of jurisdiction to 
hear defense of overvaluation of 
property and excessiveness of tax in 
such proceeding. 

Wash.—Western Machinery Exchange 
V. Q-rays Harbor County, 68 P.2d 
613, 190 Wash. 447. 

446 tJ.S.—Whitmore v. Bureau of 
Revenue of State of New Mexico, 
D.CN.M., 64 F.Supp. 911, affirmed 
'Whitmore v. Ormsbee, 67 S.Ct. 62, 


829 tr.S. 668, 91 DEd. 689, K O F L, 
Inc, V. Ormsbee, 67 S.Ct. 63, 829 
IT.S. 668, 91 Ij.Ed. 589, and Houch v. 
Ormsbee, 67 S.Ct. 63, 829 TJ.S. 668, 
91 L..Ed. 689. 

46. Tex—Rogers v. Daniel Oil & 
Royalty Co., Civ.App., 105 S.W.2d 
476, affirmed 110 S.W.2d 891, ISO 
Tex 386. 

46.5 Wis.—State v. CoubaJ, 21 N.W. 
2d 381, 248 Wis. 247. 

46. Ohio.—Creech v. Pittsburgh, etc., 

R. Co., 11 Ohio Dec., Reprint, 764, 
29 Cinc.L..BuL 112. 

Wis.—Janesville v. Carpenter, 46 N. 
W. 128, 77 Wis. 288, 20 Am.S.R. 
123, 8 L.R.A. 808. 

12 C.J. p 825 note 55. 

46.5 Tex—^Lane v. Ross, 249 S.W. 
2d 691, 161 Tex 268. 

47. Ga.—NeSmith v. NeSmith, 122 

S. E. 682, 158 Ga. 175. 

48. OkL—Service Feed Co. v. City of 
Ardmore, 42 P.2d 853, 171 OkL 166. 

46. Wash.—Record Pub. Co. v. Mon- 
son, 213 P. 13, 123 Wash. 569, 
modified on other grounds 215 P. 
71. 

60. Tex—^Eubajiks v. Jackson, Civ. 
App., 280 S.W. 243. 

60.6 Idaho.—^Hull v. Cartin, 106 P. 
2d 196, 61 Idaho 578. 

S37. 


51. Ky.—Hickman v. Boffman, Hard. 
848. 

12 C.J. p 810 note 13. 

61.6 Ala.—Liberty Nat. Life Ins. Co. 

V. Trammell, 67 S<>.2d 41, 87 Ala. 
App. 204, certiorari denied 67 Sa 
2d 45, 259 Ala. 508. 

6L10 Cal.—Hirsch v. Hlrsch, 168 P. 
2d 770, 74 Cal.App.2d 391. 

52. N.J.—Kozler v. New York Tele¬ 
phone Co., 168 A. 376, 93 N.J.Law 
279. 

63. Tex—-Nevitt v. Wilson, 285 S.W. 
1079, 116 Tex 29, 48 A.L.R. 366. 

64 Fla.—Spafford v. Brevard Coun¬ 
ty. 110 So. 461. 92 Fla. 617. 

W.Va.—State ex reL United Fuel Gas 
Co. V. De Berry, 43 S.E.2d 408, 130 

W. Va. 418. 

56. N.D.—^Becker County Sand & 
Gravel Co. v. Woslck, 245 N.W. 
464, 62 N.D. 740. 

65.6 Nev.—Waite v, Burgess, 245 P. 
2d 994, 69 Nev. 230. 

Oases held tuider advisesnent 
The legislature has no power to 
control action of courts by limiting 
time to thirty days within which de¬ 
cree may be entered without consent 
of counsel in cases held under advise¬ 
ment by chcmcellor. 
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•which forbids a court to hold any issue under ad- 
visement for more than a specified time and deprives 
the court of jurisdiction in the cause for failure to 
determine any issue within the specified time.®®*^® 

Arbitration. The legislature has power to provide 
a method of voluntary arbitration,56 and it may 
make the submission of a controversy thereto ir¬ 
revocable,and authorize the court in particular 
proceeding's to direct the parties who have so con¬ 
tracted to proceed by arbitration.®^ So, a statute 
providing for the arbitration of disputed compensa¬ 
tion claims and the rendition of a judicial decree 
on the award after review thereof by the industrial 
commission has been held not invalid as a denial of 
a judicial hearing;®* but the legislature has no con¬ 
stitutional authority to proWde for compulsory ar¬ 
bitration, where the constitution provides for arbi¬ 
tration by consent of the parties.®* 

Limiting defenses. It is within the power of the 
legislature to abolish certain matters as a defense 
in specified proceeding's,®*-® and to prescribe the 
time at which certain defenses shall be interposed 
and to provide that they shall be considered waived 
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if not set up within the time prescribed.®^ It has 
been held, however, that the legislature does not 
possess the power to prevent one from making a 
defense to a charge brought against him by substi¬ 
tuting an irrebuttable presumption of fact.®i-® 

Limitation and revival of actions. Limitation of 
actions is generally subject to legislative control.®^ 
An act reviving a cause of action, after it has been 
suspended by a prior statute, is constitutional;®® 
and also an act giving a cause of action, after it 
has been extinguished by a prior statute, has been 
sustained.®^ The legislature has power tb provide 
that actions for tortious breadi of contract shall 
survive the death of plaintiff.®® 

Regulating issuance and service of process, ap¬ 
pearances. The enactment of statutes regulating 
the issue®® and service®*^ of process is, within, limi¬ 
tations, within the authority of the legrislature. Pow¬ 
er exists to authorize the running of process, from 
one county into another,®® to prescribe constructive 
service in case of absent defendants,®* to authorize 
the service of process on a nonresident in attendance 
as a defendant in a criminal action in the state,®*-® 


Tenn.—^Trapp v. McCormick, 130 S. 

W.2d 122, 176 Tenn. 1. 
gjltng of affidavit 

Statute Imposing no forfeiture but 
reauiring each district court judge, 
before receiving any monthly salary, 
to flle an affidavit setting forth that 
no case which has been submitted to 
him as district Judge for a period of 
more than ninety days, remains unde¬ 
cided, has effect of coercing filing of 
decisions within ninety days, and 
therefore exceeds constitutional pow¬ 
er of legislature to fix compensation 
of judges and violates sei^aratlon of 
Xiowers provision of constitution. 

Nev.—State ex rel. Watson v. Merial- 
do, 368 P.2d 922. 

55.10 Ind.—State ex reL Kostas v. 
Johnson, 69 N.E.2d 592, 224 Ind. 
640, 168 1118. 

66. Colo.—EzeU v. Hocky Mountain 
Bean & Elevator Co., 232 P. 680, 
76 Colo. 409. 

N.Y.—Berkovitz v. Arbib & Houlberg, 
130 N.B. 288, 230 N.Y. 261, motion 
denied Spiritusfabriek Astra of 
Amsterdam, Holland, v. Sugar 
Products Co., 132 N.B. 873. 281 N.Y. 
624, and motion granted Berkovitz 
V. Arbib & Houlberg, 132 N.E. 873, 
281 N.Y. 624. 

Appraisal 

Statute providing for a standard 
fire Insurance policy, giving parties 
right to appraisal, is not unconstitu¬ 
tional as depriving courts of juris¬ 
diction. 

Minn.—Abramowitz v. Continental 
Ins, Cow, 212 H.W. 449, 170 Minn. 
216. 


Beoognlilon of right to oontraot to 
sabmit 

The arbitration statute merely rec¬ 
ognized right of individuals to agree 
to submit differences to arbitration 
and did not authorize them by agree¬ 
ment to oust superior courts of their 
jurisdiction to try civil actions in¬ 
volving title to realty in violation of 
constitution. 

CaL—Snyder v. Superior Court in and 
for Ajnador Coimty, 74 P.2d 782. 24 
CaLApp.2d 263. 

57. m.—White Eagle Laiindry Co. 
V. Slawek. 129 N.B. 763, 296 Ill. 
240. 

5& U.S.—Marine Transit Corpora¬ 
tion V. Dreyfus, N.Y., 62 S.Ct. 166, 
284 U.S. 263, 76 LuEd. 282. 

I N.J.—Sommer v. Mackay, 160 A. 496, 

1 10 N.J.M1SC. 644. 

N.Y.—Applldi.tlon of Liberty Country 
Wear, 96 N.Y.S.2d 134, 197 Misc. 
581. 

59. U.S.—^Hawkins v. Bleakley, D.C. 
Iowa, 220 F. 878, 382, affirmed 37 
S.Ct. 265. 243 U.S. 210, 61 L.Bd. 
678, Anu,Cas.l917D 637. 

Iowa.—^Hunter v. Colfax Cons. Coal 
Co.. 164 N.W. 1037, 157 N.W. 146, 
175 Iowa 245, L.R.a 11917D 16, Ann. 
Cas.l917B 803. 

71 CJ. p 292 note 10. 

ea Colo.—In re Compulsory Arbi¬ 
tration, 21 P« 474, 9 Colo. 629. 

6a5 Ark.—Young v. Young, 178 S.W. 
2a 994, 207 Ark. 36, 162 A.L.R. 827. 

6L HL—^Downey v. People, 68 N.B. 

80, 306 IlL 230. 

12 C.J. p 826 note 66. 
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61.5 Md-^Mahoney ▼. Byers, 48 A. 
2d 600, 187 Md, 81. 

62. Ark.—Sparling ,v. Refunding 
Board, 71 S.W.2d 182, 189 Ark. 189; 

Okl.—^Tucker v. McCrory,. 266 P.2d 
433. 

Wash.—^Earle v. Froedtert Grain & 
Malting Co., 86 P.2d 264, 197 Wash. 
841. 

63. Ohio.—Lewis V. McBlvaln, 16 

Ohio 347—Johnson ▼. Bentley, 16 
Ohio 97. ' 

12 C. J. p 826 note 67. 

64. Pa—^Bleakney v. Farmers, etc.. 
Bank, 17 Serg. &. R. 64—Hess v. 
Werts, 4 Serg. & R. 856. 

12 O.J. p 826 note 68. . 

65. Nev.—^Forrester v. Southern Paa 
Co., 134 P. 753, 136 P. 706, 86 Nev. 
247, 48 L]^A.,N.S., 1., 

66. IlL—Herb v. Pitcairn, 64 N.E.2d 
519, 892 IlL 188, 

Ksjl —State v. Johnson, 65 P. 606, 
8 Kan.App. 269. 

12 C.J. p 826 note 60. 

67. DeL—Webb Packing Co. v. Har¬ 
mon, 196 A. 158, 9 W.W.BCarr. 22. 

HL—Herb v. Pitcairn, .64 N.B.2d-619, 
892 111. 138. 

N.Y.—Corpus Juris Secundum died 
in Hurls v. Pepper Poultry Co., 
21 N.Y.S.2d 791, 796, 174 Mlsc. 801. 

12 C.J. p 826 note 61. 

ea' Ark.—^Tucker v. Real Estate 
Bank, 4 Ark. 431. ‘ 

69. Ey.—^Thomas v. Mahone, 9 Bush 
llL. . - 

12 C.J. p 826 note 64^ 

69A Iowa—Frink Vi Clark, 286 N.W. 
681, 236.Iowa 1012. 



16 C. J. S. 

and to prescribe what shall constitute a general ap¬ 
pearance in a caused® 

Parties. Whether a party is or is not an essen¬ 
tial or necessary party to the adjudication of a 
cause is ultimately a judicial, and not a legislative 
question.^i Procedural regulations with respect to 
substitution of parties have been held not uncon¬ 
stitutional as exceeding the power of the legisla- 
ture.*^’^ 

Pleadings. The regulation of pleadings by the 
legislature is not a usurpation of judicial func¬ 
tions;^^ and, as stated in Actions § SS, even where 
the constitution recognises the distinctions between 
law and equity, the distinction in the mere form of 
action and the pleadings may be abolished by stat¬ 
ute, because this relates solely to matters of prac- 
tice.^^ However, a statute obligating the court, un¬ 
der certain conditions, to sustain a demurrer to a 
bill, notwithstanding its insufl&ciency would be in- 
validJ^ 

Changing venue and transferring causes to an¬ 
other court or judge. Acts providing for changing 
venue and transferring causes from one court to 


CONSTITUTIONAL LAW § 128 

another are constitutional,'^® except that it is beyond 
the power of the legislature to authorize a change 
of venue on the mere motion or affidavit of a party 
without a judicial investigation of the grounds 
stated therein,'^® or to restrict a right to a change of 
venue which is conferred by constitutional provi- 
sionJ7 The legislature may also prescribe the pro¬ 
cedure. for a change of judged® for prejudice-^® 
However, it may not authorize a litigant or his at¬ 
torney to disqualify a judge by peremptory chal¬ 
lenge,®® although,, notwithstanding some contrary 
authority,it may authorize disqualification for 
prejudice on the filing of an affidavit by a party, 
without a judicial hearing and determination of such 
prejudice.®^ 

Fixing terms of court, time and place for trial or 
hearing; continuances. The legislature may pre¬ 
scribe the terms of court at which cases shall stand 
for appearances or trialy?® and forbid a continu¬ 
ance, a discontinuance, or a nolle prosequi, without 
cause shown and only with the consent of the 
court but in the absence of constitutional sanc¬ 
tion, the l^islature may not fix the time®® or 


70. Mo.—Cudahy Packlngr Co. v. Chi¬ 
cago & N. W. Ry. Co., 230 S.W. 82, 
287 Mo. 462. 

Appeal f^rom justice’s ooiixt 
Legislature may enact that appeal 
from justice’s court on defective 
process, to a court where a trial de 
novo Is to be had, shall constitute 
a general appearance in the cause. 
Mo.—Cudahy Packing Co, v. Chicago 
& N*. W. Ry. Co.,,supra. 

71. Pla.—Snyder v. Allen, 129 So. 
870, 100 Pla. 738—^Hay v. Isetts, 
125 So. 287, 98 Pla. 1020. 

Mo.—Corpus juris Secundum cited in 
Ks^er V. Koerper, 207 S.W.2d 46, 
49, 865 Mo. 772. 

71.6 XT.S.—Commerci^ Solvents 
Corp. V. Jcusspon, D.C.N.T., 92 P. 
Supp. 20, 10 P.R.D. 856. 

72. Ark.—Phillips County v. Arkan¬ 
sas State Penitentiary, 247 S.W. 80, 
248 aw. 11, 166 Ark. 604. 

12 C.J. p 827 note 88. 

Aotlcu for ibeaefit of, state 
The legislature may prescribe the 
form in which an action for the ben¬ 
efit of the state may be maintained. 
Ark.—Phillips County v. Arkansas 
State Penitentiary, supra. 

73. N.T,—Anonymous,: 1“ Code Rep. 
49, 2 EdimSeLCas. 18. 

74. TemL^Doane v. l^oxvUle Inv. 

Corporation, 16 S.W.2d 186^ 169 
Tenn. 7.6. r . 

75. Ala.—Caylor v. State, 121 So. 12, 
219 Ala. 12. V . .. 

OkL—Rumsey T* Diamond, 269 P. 


849, 127 Okl. 72—Levine v. Allen, 
221 P. 771, 96 OkL 262. 

12 C.J. p 828 note 24. 

Beguiremeut of cash deposit on peti¬ 
tion for transfer of cause 
Ind.—Square D, Co. v. O’lireal, 72 N. 
E.2d 654, 225 Ind. 49. 

76. Va.—^Parmer v. Christian, 162 
S.E. 382, 164 Ta. 48. 

12 C.J. p 828 note 26. 

77. Md.-^tate, for XTse of Dunni- 
gan, V. Cohoum, 179 A. 512, 169 Md. 
110 . 

e 

7a Ind.-r-Mosley v. Board of Com’rs 
of Marion County, 165 N.B. 241, 200 
Ind. 615. 

Changing venue only from judge 
A statute prohibiting a change of 
venue from a particular court but 
permitting a party to take a change 
of venue from any judge thereof is 
valid. 

Ind.—Mosley v. Board of Com’rs of 
Marion County, supra. 

79. U.S;—Ex parte N. K. Pairbank 
Co., D.aAla., 194 P. 978. 

N.M.—State ex reL Hannah v. Armi¬ 
jo, 28 P.2d 611, 38 N.M. 73. 

Or.—State ex reL Bushman v.. Van- 
denberg, 280 P.2d 844—^ITRen v. 
Bagley, 246 P. 1074, 118 Or. 77, 46 
A.L.R. 1173. 

ApplicaUon of statute to pending litl- 
‘ gation see supra subdivision c (1) 
of this section. 

Beaso^ble regulations may be 
made by the legislature in the mat¬ 
ter of prescribing disqualifications 
of judges for bias or prejudice. 
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Cal.—Austin v. Liambert, 77 P.2d 
849, 11 Cal.2d 73. 116 A.L.R. 849. 
8a Cal.—^Krug v. Superior Court in 
and for San Francisco County, 77 
P.2d 864, 11 Cal.2d 773—Austin v. 
Lambert, 77 P.2d 849, 11 Cal.2d 73, 
116 AL.R, 849. 

Or.—State ex reL Bushman v. Vanden- 
berg, 280 P.2d 344. 

Ko provision for affidavit 
The statute authorizing a litigant 
or his attorney in district court to 
disqualify judge by filing a request 
for a change of judge, and making no 
provision for filing of affidavit of 
prejudice, is unconstitutional as an 
unwarranted interference with the 
constitutional powers and duties of a 
judga 

Nev.—State ex reL Clover Valley 
Lumber Co. v. Sixth Judicial Dist. 
Ct in and for Pershing County, 83 
P.2d 1031, 58 Nev. 466. 

81. OkL—Diehl y. Crump, 179 P. 4, 
72 OkL 108, 6 A.L.R. 1272. 

12 CJ. p 828 note 27. 

88. Nev.—State v. Fifth Judicial 
Dist. Court in and for Nye County, 
5 P.2d 536, 68 Nev. 444. 

N.M.—State ex reL Hannah v. Ajrmi- 
Jo, 28 P.2d 611, 38 N.M. 72. 

Or.—TTRen v. Bagley, 245 P. 1074, 
118 Or. 77, 46 A.L.R. 1173. 

83. TJ.S.—Allen v. Sewanee Fuel, & 
Iron Co., D.dTenn., 268 P. 219. 

Vt.—State V. Hodgson, 28 A. 1089, 
66 Vt 134. 

84. Vt—State v. Hodgson, supra.. 

65. Idaho.—^Talbot v. Collins, 191 P. 

I 364, 83 Idaho 169. 
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place*^ for the trial or hearing of a cause in such 
terms as to exclude the exercise of discretion by 
the court Although the legislature may establish 
by enactment the grounds,*'^ terms, and time of a 
continuance,it is for the court to determine from 
the evidence whether cause for granting it exists.^ ^ 

Selection of jury. A statute permitting parties 
or their attorneys directly to question prospective 
jurors as to their qualifications, without first pro¬ 
pounding such questions to the court does not un¬ 
duly or unnecessarily impair any function of the 
court^® 

Interference with respective functions of court 
and jury; new trial. A trial jury duly constituted 
is an adjunct of the judicial department within the 
terras of a constitutional prohibition of exercise by 
the legislative department of powers appertaining to 
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the judicial department.5®-^ Although the legisla¬ 
ture may regulate the procedure of trial courts with 
respect to instructions to juries,it cannot abridge 
the power of the judge to charge the law, 52 and 
direct a verdict where the facts are undisputed ;52 
nor can it require the court to instruct the jury 
without regard to the evidence offered.54 The de¬ 
termination of the legal sufficiency of the evidence 
to establish the rights in issue is, in the absence of 
contrary constitutional provision, a function of the 
court which may not be intrusted by statute to the 
jury;56 but a statute may leave it to the jury to 
determine whether, trader the evidence admitted in 
the case, a certain fact has been proved,56 and in 
a criminal case, the jury may be authorized to fix 
the punishment on finding a verdict of guilty.®^ A 
statute which predicates criminality on negligence 
is not unconstitutional as requiring the jury to de- 


Ma—Corspiu Joris cited in State ex 
reL Taylor v. Bell, App., 69 S.W.2d 
320, 323, 228 Mo.App. 481. 

Ohio.—Scharlo v. State, 138 NJBL 63, 
105 Ohio St 535. 

Wagner ▼. State, 24 Ohio N.P.,N. 
S., 113. 

Okl.—Billingsley r. Gulf, C. & S. F. 
By. Co., 253 P. 103, 122 Okl. 181 
—Missouri-Kansas-Texas B. Co. v. 
Ltong, 251 P 495, 122 OkL 86—St 
Louis-San Francisco By. Co. v. 
r^mg, 251 P 494, 122 OkL 94—St 
Hiouis-San Francisco By. Co. v. 
Deweese, 251 P 494, 122 OkL 94— 
Bliley Y. St IfOuis-San Francisco 
By. Co., 251 P 493, 122 OkL 102— 
Atchison, T. & S. F. By. Co. v. 
Long, 251 P 486, 122 OkL 86. 

12 aj. p 828 note 18. 

sa Idaho.—^Talbot v. Collins, 191 P. 
354, 33 Idaho 169. 

87. IlL—^Johnson v. Theodoron, 155 
N.E. 481, 324 Ill. 543. 

Tex.—^Beaumont Petroleum Ssnidicate 
V. Broussard, Civ.App,, 64 S.W.2d 
993, appeal dismissed Plainvlew 
Bldg. & Loan Ass’n v. Bobbins, 73 
S.W.2d 92, 123 Tex. 408, answer 
conformed to Guardian Trust Co. 
V. Turner, ClvA.pp., 73 S.W.2d 1047. 

Attorney as member of legislatiize 
Where state legislature met for 
sixty days every two years, statute 
providing that ail pending litigation 
before state courts should stand con¬ 
tinued during legislative session 
where attorney on either side was 
member of legislature and such mem¬ 
ber moved for such continuance is 
not only reasonable but necessary to 
proper functioning of legislature and 
does not Impair administration of 
justice nor Infringe on judiciary’s 
prerogatives. 

Fla.—^Brooks v. Pan Am. Loan Co., 65 
So.2d 48L 


88. Tex.—Beaumont Petroleum Syn¬ 
dicate V. Broussard, Civ.App., 64 
S.W.2d 993, appeal dismissed Plain- 
view Bldg. & Loan Ass'n v. Bob¬ 
bins. 73 S.W.2d 92, 123 Tex. 408, an¬ 
swer conformed to Guardian Trust 
Co. V. Turner, Civ.App., 73 S.W.2d 
1047. 

89. Ill.—Johnson v. Theodoron, 155 
K.E. 481, 324 Ill. 543. 

90. Miss.—^House v. State, 98 So. 
166, 133 Miss. 675—Jones v. State, 
98 So. 150, 133 Miss. 684. 

90.5 Fla.—Nelson v. McMUlan, 10 
So.2d 566, 151 Fla. 847. 

9L Fla.—€k>rpus Juris Seenndum 
quoted in Simmons v. State, 36 So. 
2d 207, 208, 160 Fla. 626—^Keen v. 
State, 103 So. 399, 89 Fla. 118. 

Miss.—^Dement v. Summer, 166 So, 
791, 175 Miss. 290. 

Time of giving instmo^n 
A statute arequiring instruction to 
be given before argument, does not 
infringe on inherent powers of trial 
courts. 

Fla.—Been v. State, 103 So. 899, 89 
Fla. 113. 

92. Fleu— Ocxpns Juris Saeundum 
quoted lu Simmons v. State, 36 So. 
2d 207, 208. 160 Fla. 626. 

Miss.—Dement v. Summer, 165 So. 
791, 175 Miss. 290. 

93. Fla.—Corpus Juris Seoundtun 
quoted in Simmons v. State, 36 So. 
2d 207, 208, 160 Fla. 626. 

Mich.—^People v. McMurchy, 228 N. 

W. 728, 249 Mich. 147. 

Wis.—Thoe V. Chicago, M. ft St. P. 
By. Co., 195 N.W. 407, 181 Wis. 
456, 29 A.L.B. 1280. 

94. Fla.—Corpus Juris Secundum 
quoted in Simmons v. State, 36 So. 
2d 207, 208, 160 Fla. 626. 

Mo.—State v. Hopper, 71 Mo. 425. 

95. Colo,—^Dill V. People, 29 P.2d 
1035, 94 Colo. 280, appeal dismissed 
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Dell V. People of State of Colorado, 
54 act 781, 292 U.8. 609, 78 L.Bd. 
1470. 

Wis.—^Thoe V. Chicago, M. ft St P. 
By. Co., 196 N.W. 407, 181 Wis. 
466, 29 A.L.B. 1280—Biley v. Chica¬ 
go, etc., B. Co., 119 N.W. 809, 120 
N.W. 766. 188 Wis. 216. 

Zndlotments for homicide 
Legislature cannot make the jury 
the judges of law In Indictments for 
homicide. 

Mass.—Commonwealth v. Anthes, 5 
Gr^ 185. 

Zdability as question for jury 

Statute that who shall be held for 
damages shall be question of fact for 
jury in collision, where both parties 
were violating state laws, is uncon¬ 
stitutional. 

Mich.—^Bleleckl v. United Trucking 
Service, 226 N.W. 676, 247 Mich. 
661. 

96. Ind.—Blngan ▼. Clements, 110 
N.B. 66, 184 Ind. 128. 

Wis.—^Biley v. Chicago, etc., B. Co., 
119 N.W. 309, 120 N.W. 766, 188 
Wis. 216. 

12 aj. p 834 note 86. 

The provision of automobile guest 
statute, that question of negligence, 
gross negligence and willful or wan¬ 
ton misconduct, question of proxi¬ 
mate cause, and issue of assumed 
risk shall be solely for the jury, does 
not constitute an unconstitutional at¬ 
tempt on the part of the Legislature 
to exercise judicial power, since such 
provision does not prevent courts 
from passing on legal sufficiency of 
the evidence, but is .merely *’sui> 
plusage*' and adds nothing to power 
of jury that jury did not already 
possess. 

Fla.—Cormier ▼. Williams, 4 So. 2d 
526, 148 Fla. 201. 

97. Iowa—State v. Hockett, 80 N. 
W. 742, 70 Iowa 442. 
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termine am issue of law.^^.s Althougli the weight 
to be given to the verdict of the jury is a judicial 
matter which cannot be controlled by statute,^8 the 
legislature may require the court to review the suf¬ 
ficiency of the evidence on considering a motion for 
a new trial made on the ground of insufficiency of 
the evidence to support a verdict.^® While it is 
within the province of the legislature to prescribe 
the procedure for the hearing and determination 
of motions for new trial,®8*5 legislative enactment 
may not abridge the power conferred on a court 
by the constitution to make a final determination as 
to whether to grant a new trial.i 

Judgment. The legislature has authority to de¬ 
clare the effect of a judgment,2 to provide that an 
unpaid compensation award may be entered in the 
judgment docket of the court, with the effect of a 
judgment of the court,® and, within constitutional 
limitations, to prescribe what judgments are subject 
to be vacated and the procedure for so doing> A 
statute providing for declaratory judgments does 
not encroach on the judicial power.® It has been 
held, on the other hand, that the rendition of judg¬ 
ments by courts is an inherent judicial power and 
may not be surrounded by legislative rules regulat- 
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ing such determinations.®*® What is a final judg¬ 
ment is a question for the courts rather than the 
legislature,®*i® and the rendition of a final decree 
determinative of the rights of parties in litigation 
is a judicial act which cannot be accomplished by 
legislative fiat.®*'^® The court has inherent power 
to give its reasons for its judgment in its findings of 
fact and to order judgment entered without inter¬ 
ference from the legislative department.® 

Costs and attorneys fees. Legislation concerning 
costs and attorney’s fees has been held not an un¬ 
constitutional invasion of the jurisdiction of the 
courts.®*® So the legislature may require an un¬ 
successful defendant to pay an attorney’s fee in an 
action against him on a claim due the state.^ 

Authorizing defaults, dismissals, and executions. 
The legislature may prescribe conditions on which 
defaults may be entered,® or actions dismissed with 
costs;® and it may also give written instruments, 
after default in payment, the force and effect of 
judgments, on which executions may be issued.^® 
A statute requiring dismissal of an action within 
a specified time after service of a summons, if no 
answer has been filed and plaintiff has not had judg¬ 
ment entered, is not unconstitutional as interfering 


Or.—State v. WojsJon, 282 P.2d 

676. 

28. Fla.—State v. .ffltna Casualty & 
Surety Co., 92 So. 871, 84 Fla. 123, 
24 A.L..R. 1262. 

89. Ariz.—De Camp v. Central Ari¬ 
zona Li^ht & Power Co., 57 P.2d 
311, 47 Ariz. 617. 

89.5 Or.—^Nendel ▼. Meyers, 94 P.2d 
680, 162 Or. 661. 

Time for determlnatloa of motioits 
Or.—^Nendel v. Meyers, supra. 

1. Ala.—^Broadway v. State, 60 So.2d 
701, 267 Ala. 414. 

N.J.—Gormley v. Gaslorowskl, 164 A. 
440, no N'.J.Law 287. 

8. Ill.—-People V. Miller, 171 N.B. 
672, 389 IlL 678. 

8. Colo.—Ontario Mlningr Co. v. In¬ 
dustrial Coinmission, 280 P. 483, 
86 Colo. 206. 

71 O.J. p 292 note 16. 

ii Neb.—Mooney v. Dralnaire Dlst. 
No. 1 of Hlcbardson County, 278 
N.W. 868, certiorari denied 69 S. 
Ct 84, 306 U.S. 622, 83 L.Ed. 398. • 
Statutes atEectlngr Jud^ents already 
entered see supra subdivision c (2) 
of this section. 

Setiinir aside of Judgment 
The withholding of authority from 
the nisi prlus courts under Civil 
Practice Act to set aside a Judg- 
ment as to one or more and not as to 
all of the defendants, and confeiring 
of such authority upon the courts of 


review, is not Improper, but is matter 
entirely in control of the Lieglslatura 
IlL—Chmielewski v. Marlch, 113 N.BL 
2d 69, 360 IlLApp. 879, affirmed 119 
N.E.2d 247, 2 IlL2d 668. 

Surrogate’s order or decree 
Statute authorizing surrogates to 
open, vacate, or modify decree or or¬ 
der made in their court or grant new 
trial is not unconstitutional. 

N.X —In re Kellner’s Estate, 166 A. 
686, 11 N.J.Misc. 201. 

5. Fla.—^Fraser v, Cohen, 81 So.2d 
463, 159 Fla. 253. 

Tenn.—Miller v. Miller, 261 S.W. 

I 966, 149 Tenn. 463. 
j As imposing nonjudiclal duties on 
courts see infra § 162. 

6.6 IlL—^Agran v. Checker Taxi Co., 
106 N.B.2d 713, 412 IlL 145, 
Dismissal 

The statute providing that no ex 
parte action shall be taken to dismiss 
case for want of prosecution, unless 
every attorney of record is notified by 
court clerk of such contemplated ac¬ 
tion at least five days before date of 
dismissal order, is unconstitutional 
as rule fashioned by legislature to re¬ 
strict courts’ powers to render judg¬ 
ments of dismissal in such cases, 
thereby infringring on judiciary’s in¬ 
herent power to render decisions. 

IlL—^Agran v. Checker Taxi Co., su¬ 
pra. 

6.10 IlL—Morris v. Beatty, 62 N.B. 
2d 478, 890 IlL 668. 
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5.15 Mass.—New England Trust Co. 
V. Paine, 69 N.B.2d 268, 317 Mass. 
642, 158 A.L..B. 262. 

6. CaL-—Citizens’ Nat. Tlmst & Sav¬ 
ings Bank of Los Angeles v. Mes- 
erve, 83 P.2d 78, 139 CaLApp. 89, 
rehearing denied and amended 34 
P.2d 780, 139 Cal.App. 89. 

Statute re<iulzlng servloe of find* 
lugs of fact and conclusions of law 
where court orders them prepared by 
counsel held not obligatory on court. 
Cal.—Citizens’ Nat. Trust & Savings 
Bank of Lios Angeles v. Meserve, 
supra. 

6.6 N.J.—Comparri v. James Bead¬ 
ing, Inc., 3 A.2d 802, 121 N.J.Law 
591. 

Utah.—Thatcher v. Industrial Com¬ 
mission, 207 P.2d 178, 116 Utah 
568. 

7. Md.—U. S. Electric Power, etc., 
Co. V. State, 28 A. 768, 79 Md. 63. 

8. IlL—^Honore v. Home Nat. Bank, 
80 IlL 489. 

12 aj. p 828 note 14. 

Act discharging motioii for new 
trial by operation of law, If not act¬ 
ed on at same term, is valid. 

U.S.—James v. Appel, Ariz., 24 S.Ct. 
222, 192 U.S. 129, 48 L.Ed. 877. 

9. Wyo.—^Barkwell v. Chatterton, 88 
P. 940, 4 Wyo. 307. 

12 C.J. p 828 note 15. 

10. Ark.—^Ruddell v. Magiuder, 11 
Ark. 678. 

12 C.J. p 828 note 16. 
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with the jurisdiction of the court to enter a de¬ 
faulter's 

Regulating references. Legislation providing for 
the trial of causes by auditors and referees and 
making their findings evidence, without concluding 
the parties thereby, is within the power of the legis¬ 
lature;^^ but legislation making the findings of such 
officers conclusive is ordinarily an invasion of the 
province of the judiciary and unconstitutional,^^ al¬ 
though where the constitution sanctions regulation 
of the jurisdiction of a court, or the matter is pe¬ 
culiarly one for the legislature, a statute may pro¬ 
vide for reference to officials having the same pow¬ 
er of determination as the court.^^ A statute pro¬ 
hibiting the appointment of clerks of courts as ref¬ 
erees, without the consent of the parties, was held 
to be unconstitutional, as divesting the courts of 
their constitutional powers.^^ 

las CSal.—Schultz v. Schultz, 161 P. 

2d 26, 70 CaLApp.2d 293. 

11. Cal.—^Plemingr v. Bennett, 116 
P.2d 442. IS Cal.2d 518. 

Hich.—^Underwood v. McDuffeei, 16 
Mich. 361, 93 Am.l>. 194. 

Minn,—Carson v. Smith, 5 Minn. 78, 

77 Am.D. 639. 

Okl.—Guthrie v. J7ew Vienna Bank, 

38 P. 4, 4 OkL 194. 

Wis.—Janesville Cotton Mfgr. Co. v. 

Ford, 12 N.W. 877, 55 Wis. 197— 

Home Ins, Co. v. Security Ins. Co., 

23 Wis. 171. 

12 G.J. p 828 note 20. 

Tfteason for mis 

In such cases there is no inter¬ 
ference with the judicial power, since 
the subordinate officers act under the 
•direction of the courts, which may 
re\"iew and reverse the flndinss of 
such officers. 

Wis.—Janesville Cotton Mfgr. Co. t. 

Ford. 12 N.W. 277, 55 Wis. 197. 

12 C.J. p 828 note 21. 

^Bmlnent domaiiL proeeedhtgrs 

The establishment of boards of 
viewers to make findings of fact on 
request of court. In connection with 
exercise of power of eminent domain, 
and the regulation of the method of 
selecting such boards, is within the 
power of the legrislature, subject only 
to right of property owner to.appeal 
to court for determination of dam¬ 
ages by trial by common-law jtiry. 

3E^—Commonwealth ex reL Kelley ▼. 

Cantrell, 193 A. 655, 827 Pa. 869. 

12. Wis.—In re Booth, 8 Wis. 1. 

12 GU. p 828 note 22. 

2final Judgment 

That part of the statute providing 
that if no petition for review is filed 
within ninety d&ya, the action of the 
referee in probate shall become a 
final judgement of the court without 
the Intervention or approval of the 
-court is unconsUtutlonal as an unau- 


DirecHng court to take bond. Statutes authoriz¬ 
ing and regulating the taking of bonds by the courts 
are within the authority of the legislature,^6 except 
that it may not so require a bond to be taken as to 
exclude the discretion of the court.!® 


§ 129. -Encroachments with Respect to 

Other Matters 

It may be within the power of the legislature, as 
against a claim of encroachment on the Judiciary, to en¬ 
act statutes relating to infants, attorneys and the prac¬ 
tice of law, payment of claims against the state or 
county, and the granting and revoking of licenses. 

In the application of general principles relating to 
the separation of powers and the prohibition of 
encroachment by the legislature on the functions of 
the judiciary, various acts of the legislative depart¬ 
ment, in addition to those set forth in §§ 108-128, 
have been held valid^7 while many other of its 

Fla.—State ex reL Murphy-McDonald 
Builders’ Supply Co. v. Parks, 43 
So.2d 347. 

Ga.—^Town of Mclntsnre v. Scott, 12 
. S.R2d 888, 191 Ga. 473. 

IlL—^People ex reL Judges Retirement 
System v. Wright, 40 N.E.2d 719, 
879 IlL 328—^People v. Green, 13 N. 
B.2d 278, 368 la 242. 

La.—^Larrabee v. Landry, 1 La.App. 
629. 

Me.—City of Bangor v. Inhabitants of 
Etna, 34 A.2d 206, 140 Me. 85. 

Mass.—^In re Keenan, 87 N:B.2d 616, 
810 Mass. 166, 137 A.Li.R. 766. 

Miss.—^Board of Com'rs Miss. State 
Bar V. Collins, 69 So.2d 351, 214 
Miss. 782. 

NTeb.—May v. City of Kearney, 17 N. 

W.2d 448, 145 Neb. 476. 

N.T.—^National Bank of Tar Rocka- 
way V. City of New York, 1 N.T. 
S.2d 797, 263 App.Dly. 284. 

Ohio.—^In re Thomas, Prob., 117 N.B. 

I 2d 740. 

Pa.—Sterling v. dty of Philadelphia, 
106 A.2d 798, 873 Pa. 688—In re 
Brereton’s Estate, 48 A.2d 868, 355 
Pa. 45: * 

In re Harrisburg Bridge Co., 38 
Pa.Di8t & Co. 667. 

In re Investigation by June, 1938, 
Dauphin County Grand Jury, Quar, 
Sesa, 46 Dauph.Co., 64. 

Tenn.—White v. Earner,' 241 KW.2d 
618, 192 Tenn. 429—-Terry v. Evans, 
226 S.W.2d 265, 189 Tenn. 846. 
Utab.—Tygesen v. Magna Water Co., 
226 P.2d 127, 119 Utah 274. 

W.Va.—Wiseman v. Calvert, 69 S.E.2d 
446, 134 W.Va. 80$. 

Wis.—^In re Adoption of Morrison, 66 
N.W.2d 782, 267 Wis. 626—Rock- 
wood Volimteer Fire Dept. v. Town 
of Kossuth, 60 N.W.2d 918, 260 Wis. 
SSL 

T^atutes held not nnoonstitntlonal 
as violating the provision relating to 
the separation of powerss 


thorized grant of legislative author¬ 
ity because permitting the legislature 
to create a second or deputy probate 
judge in the several counties. 

Ark.—Jansen v. Blissenbach, 217 S.W. 
2d 849, 214 Ark. 766. 

13- N.Y.—In re Starr, 280 N.T.K 
753, 246 App.Div. 6. 

14. N.T,—Standfast v. Crotty, 18 N. 
T.S. 584. 

16- CaL—Pacific Pav. Co. v. Verso, 
105 P. 136, 11 CalA.pp. 383. 

10. Mass.—Ex parte Picquet, 5 Pick. 
65. 

17. U.S.—Pope V. U. S., CtCL, 65 
S.Ct 16, 323 U.S. 1, 89 L.Bd. 3. 

Fisch v. General Motors Corp., C. 
A-MIch., 169 F.2d 266, certiorari 
denied 69 S.Ct. 405, 335 U.S. 902, 
98 L.Ed. 436 and Bateman v. Ford 
Motor Co., 69 S.Ct. 406, 336 U.S. 902, 
93 L.Ed. 436—Seese v. Bethlehem 
Steel Co„ Shipbuilding Dlv., CG 
A.Md., 168 P.2d 68. 

American Bridge Co. v. The 
Gloria O., D.C.N.T,, 98 F.Supp. 

71—^Burke v. Mesta Mach. Co., D.G 
Pa., 79 F.Supp. 588—MIll^ v. Howe 
Sound Min. Co., D.GWash., 77 F. 
Supp. 540—Role V. J. Neils Lum¬ 
ber Co., D.GMont., 74 F.Supp. 812, 
affirmed, C.A., 171 F.2d 706—U. S. 
V. Carrollo, D.CMo., 30 F.Supp. 3. 
Ala.—State Tax Commission v. Stan¬ 
ley, 173 So. 609, 284 Ala. 66. 

Arlz.-Merrill v. Phelps, 84 P.2d 74, 
62 Arlz. 626. 

Ark.—Beasley v. Combs, 126 S,W.2d 
806, 197 Ark. 703. 

CaL—CaminetU v. Pacific Mut Life 
Ins. Co. of California, 139 P.2d 908, 
22 Cal. 2d 344, certiorari denied Neb- 
-lett V. Caminetti, 64 . S.Ct. 428, 8^0 
U.S. 802, 88 L.Ed. 484—W'ilson v. 
Walters, 119 P.2d 340, 19 CaL2d 111. 
Colo.—^Parsons v. Parsons, 198 P. 
156, 70 Colo. 154. 
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acts have been held invalid.'^7.5 Thus, in the 
absence of express constitutional restrictions the 
legislature may declare a minor of full age for the 
purpose of making contracts.^® However, the deter¬ 
mination of the right to custody of minor children 
is a judicial question and a statute authorizing the 
father to convey the custody of his children during 
minority, against the mother's wishes and without 
any judicial investigation of the rights of the 
mother and the children, is void,^® and by the ex¬ 
press provisions of some constitutions the appoint¬ 
ment of guardians and curators of minors is com¬ 
mitted to the judiciaryThe legislature has the 
power to add to the duties of court commissioners 
which are specifically enumerated in the constitution, 
provided such added duties are connected with the 

administration of justice,20.6 
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The legislature may not determine a question es¬ 
sentially judicial with respect to highways.^^ The 
provision of a statute denying courts the right ta 
make allowances without preexisting appropriations 
is unconstitutional to the extent that it strikes down 
the jurisdiction of the courts to make allowances 
necessary to carry out their, constitutional func- 
tions,2^*5 such as allowances for the compensation 
of attorneys appointed to defend paupers charged 
with crimes.^l-^® 

Attorneys and practice of law. As a general rule, 
the power to regulate admissions to the bar and to* 
discipline lawyers for unprofessional conduct is 
inherent in the courts and cannot be taken from 
them, or encroached on, by the legislature.^t-lS So 


(1) statute removing county site 
of a county. 

Qa.—Orr v. James, 125 S.B. 468, 169 
Oa. 237. 

(2) Motor Tehlcle Transportation 
Act 

Mont—State v. Johnson, 248 P. 1073, 
75 Mont 240. 

(3) Public Boxnaln Range Act 
Colo.—AUen v. Bailey, 14 P.2d 1087, 

91 Colo. 260. 

(4) State Industrial Recovery Act 
(jolo.—^In re Interrogatories of Gov¬ 
ernor Concerning Chapter 89, Ses¬ 
sion liaws 1935, 61 P.2d 695, 97 
Colo. 628. 

(5) Tick eradication statute. 

Fla—^MeSween v. State Live Stock 
Sanitary Board of. Florida 122 So. 
239, 97 Fla 749, 750, 66 A.L.R. 608. 

(6) Statute regulating alcoholic 
beverages. 

Ind.—^Pry v. Rosen, 189 N.F3. 875. 207 
• Ind. 409, appeal dismissed Rosen 
V. Pry, 66 S.Ct 143, 293 U.S. 626. 
79 LuBd. 636. 

(7) Statute providing for bovtoe 
tuberculin testa. 

Iowa—^Panther v, ^Department of 
Agriculture of Iowa 234 N.W. 560, 
211 Iowa 868. 

(8) Statute incorporating mana¬ 
gers of public charitable fund. 

Mass.—City of Boston v. Curley, 177 

NJBl 557, 276 Masa 649. 

(9) Act creating boards of health. 
La—State ez reL Parish Board of 

Health Of Calcasieu Parish v. Po¬ 
lice Jury of Calcasieu Parish, 108 
So. 104, 161 La L 
<10) Act regulating small loans. 

Ga!—^Morgan r. Lowry, 149 S.E. 87, 
168 Ga 728, appeal dismissed Mor¬ 
gan V. State of Georgia, 50 S.Ct. 
238, 281 U.S. 691, 74 L.F3d 1120. 

(11) Statute authorizing dissolu¬ 
tion of drainage districts. i 

Wis.—In re Koshkonong Mud Cheek' 
DraUxage Dlst. 221 N.W. 864, 127; 


Wis. 261, appeal dismissed and cer¬ 
tiorari denied First Addition to the 
Rattle Snake Drainage Dist. v. 
Bodeman, 60 S.Ct. 87, 280 U.S. 627, 
74 L.Bd. 694. 

(12) Statute empowering board of 
governors of state bar to make find¬ 
ings in disbarment proceedings and 
report same to supreme court. 

OkU—State Bar of Oklahoma v. Mc¬ 
Ghee, 298 P. 580, 148 OkL 219. 

(13) Act requiring that majority 
of owners of taxable realty approve 
issuance of state or municipal bonds 
at election. 

Nev.—Hard v. DepaoU, 41 P.2d 1054, 
66 Nev. 19. 

(14) Statute licensing attorneys 
and defining adjustment of disputed 
claims as practicing law. 

Ala.—Hendrick v. State, 120 So. 140, 
23 AlaApp. 6, reversed on other 
grounds 120 So. 142, 218 Ala. 277, 
certiorari denied 120 So. 144, 218 
Ala. 279. 

(16) Statute permitting city coun- 
cilmen to hold other offices, the re¬ 
muneration of which does not exceed 
one hundred dollars. 

N.H.—State by Attorney General v. 

Header, 116 A. 433, 80 N.H. 292. 

. (16) Statute directing submission 
to electors of particular questions. 
N.T.—^People ex reL Peaks v. Voorhis, 
153 N.B. 864, 243 N.Y. 420. 

(17) A private act, directing the 
Bmployees’ Compensation Commis¬ 
sion to review its order terminating 
a named person's disability compen¬ 
sation under the Longshoremen's 
(Compensation Act and to issue a new 
compensation order after expiration 
of time for review of final award. 

U.$.—Paramlno Lumber Co. v. Mar^ 

shall, Wash., 60 S.Ct 600, 809 U.S. 
370, 84 L.F3cL 814. 

X7Ja Ga.—Brinkley v. Dixie Const. 
Co., 54 SJS.2d 267, 206 415, an¬ 

swer to ceirtlflied question conform¬ 
ed to 64 S.F3.2d 510, 79 Ga.App. 683. 
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Ky.—Sibert v. Garrett, 246 HW. 455,. 
197 Ky. 17. 

Mont.—State ex reL Mitchell ▼. 

Holmes, 274 P.2d 611. 

Utah.—^Allen v. Lindbeck, 93 P.2d' 
920, 97 Utah 471. 

la Mo.—^Dickens v. (Carr, 84 Mo.. 
658. 

19. S.C.—Ex parte Tillman, 66 S.F3. 
1049, 84 S.C. 662, 26 L.RA.,N.S.,. 
781. 

20. Mo.—^In re Brinckwirth, 186 S.. 
W. 1048, 268 Mo. 86. 

20.5 Wash.—^Nichols v. Severtsen,. 
239 P.2d 349, 39 Wash.2d 836. 

2L W.Va.—Siebert v. Linton, 5 W. 
Va. 67. 

VacatioiL of lilghways 
The legislature may determine* 
what circumstances shall vacate a. 
public highway and. on the occur¬ 
rence of such circumstances, the* 
highway shall be deemed vacated 
without any previous judicial deter¬ 
mination. 

Ind—State v. Huggins, 47 Ind 686. 

21.5 Ind—^E^nox County Council v. 
State ex reL McCormick, 29 N.E.2d‘ 
406, 217 Ind 493, 130 AL.R.'l427. 

2L10 Ind—^Bhiox County Council v. 
State ex reL McCormick, supra. 

2L15 Fla.—Petition of Florida State 
Bar Ass’n, 186 So. 280, 134 Fla. 861. 
Ga.—Brant v. State, 34 S.F2.2d 735, 
72 GaA.pp. 704. 

La—^Louisiana State Bar Ass'n v. 

Connolly, 9 So.2d 682, 201 La 342. 
Mass.—^In re Keenan, 47 N.E.2d 12, 
313 Mass. 186—^In re Keenan, ST* 
N.B.2d 516, 310 Mass. 166, IST* 
AL.R. 766. 

Mo.—^In re Conner, 207 S.W.2d 492,. 
357 Mo. 270. 

Biseipllinary proceeding 

(1) A proceeding to discipline am 
attorney is strictly a judicial fimc- 
tlon of which a court cannot be di¬ 
vested by the legislature. 
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the legislative authority may not admit an attorney 
to practice in the courts of the state or disbar a 
practicing attorneyIt has been held, however, 
that while the judicial department has the ultimate 
power of general control over the practice of law 
by its own officers, legislation may be enacted in aid 
of the judicial department, and standards of conduct 
set up by statute,2i-25 and the courts may acquiesce 
in the legislative regulation where they have failed 
to exercise their prerogative to control such mat- 
ters.^^'5® So the legislature may enact laws on the 
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subject of the regulation of the practice of law, un¬ 
less they unreasonably encroach on the exclusive 
right of the courts to adopt such regulation so far 
as necessary for their protection in carrying out 
their constitutional functions the legisla¬ 

tive power may not limit or restrict the groimds for 
disbarment.^^ 

There is no implied prohibition, under constitu¬ 
tional provisions forbidding one department of the 
government to infringe on the powers of another, 
so that attorneys and cotmselors at law, who are 


Fla.—State ex reL Sheiner v. Giblin, 
73 So.2d Sol. 

(2) Legislature cannot Infringe on 
judicial power of court to discipline 
its own officers and cannot vacate 
such a judicial order by legislative 
mandate, 

CaL—In re Phillips. 109 P.2d 344. 

17 Cal.2d 55, 132 A-L 1 .R. 644. 

Pa.—^In re Investigation by June. 
1938. Dauphin County Grand Jury, 
Quar.Sess., 46 Dauph.Co. 54. 

2im Neb.—State ex reL Johnson v. 

Childe. 295 N.W. 381. 139 Neb. 91. 
Wash.—State ex reL Poster v. Wash¬ 
ington State Bar Ass*n, 162 P.2d 
261, 23 Wash.2d 800, 160 A.L 1 .R. 
1366. 

21.25 Ga.—James v. State, 7 S.E.2d 
398, 61 Ga.App. 860. 

HL—^People ex rel. Chicago Bar Ass’n 
V. Goodman. 8 NJB3.2d 941, 866 IIL 
346, 111 A.L 1 .R. 1, certiorari denied 
58 act. 49. 302 U.S. 728, 82 L-Ed. 
562, rehearing denied 58 S.Ct. 138, 
302 U.S. 777, 82 LuEd. 601, 

Mass.—Collins v. Godfrey, 87 N.E.2d 
838, 324 Mass. 574—^In re Keenan, 
47 N.E.2d 12. 313 Mass. 186. 
standards 

(1) While legislature may fix min¬ 
imum standards of Qualifications to 
be reQuired of attorneys, the supreme 
court will determine for itself wheth¬ 
er Qualifications so fixed invcude the 
judicial field or embarrass the court 
in discharge of its functions. 

Wis.—Integration of Bar Case, 11 
N.W.2d 604, 244 Wis. 8, 151 
586, rehearing denied 12 K.W.2d 
699, 244 Wis. 8. 

(2) The legislature may enact valid 
laws in aid of the judicial function 
of fixing standards as to mental and 
scholastic Qualifications for admis¬ 
sion to the bar and of determining 
whether an applicant possesses such 
Qualifications and may. if in further¬ 
ance thereof, fix minimum require¬ 
ments, but may not In any event fix 
maximum requirements. 

Idaho.—Application of Kaufman, 206 
P.2d 528, 69 Idaho 297. 

Criminal penalties 

(1) Penal statutes ajre an aid to 
and not a limitation upon exercise 
by judiciary of its power to regulate 
practice of law. 


K.J.—In re Baker, 85 A.2d 605, 8 N.J. 
821. 

(2) Statutes may aid judicial de¬ 
partment by providing machinery 
and criminal penalties, but may not 
extend privilege of practicing law 
to persons not admitted to practice 
by judicial department. 

Mass.—^Lowell Bar Ass*n v. Loeb, 62 
N.E.2d 27, 315 Masa 176. 

21.30 Fla.—Petition of Florida State 
Bar Ass*n, 186 So. 280, 134 Fla. 851. 

IXnanthoxlzed practioe 
As a matter of comity, judicial 
branch of state government would 
accept legislative declaration of pol¬ 
icy that statute prohibiting unauthor¬ 
ized practice of law should not pro¬ 
hibit broker representing party to 
transaction involving sale, trade, leas¬ 
ing of property, or loan thereon, from 
drafting, without charge, instruments 
incident to such transaction, but 
would disapprove declaration of poli¬ 
cy permitting broker to charge for 
drawing such instruments. 

Minn.—Cowem v. Nelson, 290 N.W. 
795. 207 Minn. 642. 

21.35 Idaho.—Application of Kauf¬ 
man. 206 P.2d 528. 69 Idaho 297. 
Masa—^In re Eleenan, 37 N.E.2d 516, 
310 Masa 166, 137 A.L.R. 766. 

Mo.—State ex rel. Chubb v. Sartorius, 
175 S.W.2d 788, 861 Mo. 1227. 
OkL—In re Bledsoe, 97 P.2d 666, 186 
OkL 264. 

Tex.—Grievance Committee of State 
Bar of Texas, Twenty-First Con¬ 
gressional Dist., V. Dean, Civ.App., 
190 S.W.2d 126, 

Wis.—^Integration of Bar Case, 11 N. 
W.2d 604, 244 Wla 8, 151 A.L..R. 
586, rehearing denied 12 N.W.2d 
699, 244 Wia 8. 

Begulatlon and xestriotioii of power 
Admission to practice, siuspenslon. 
and disbarment of attorneys are judi¬ 
cial functions, and legislature, in In¬ 
terest of uniformity of standard and 
to remedy and prevent mischiefs in 
legal profession, may regulate and 
restrict power to admit attorneys and 
provide machinery for administration 
of its regulations, but cannot take 
such power away from supreme 
court. 


Wash.—State ex reL Laughlln v. 
Washington State Bar A8s*n, 176 P. 
2d 301, 26 Wash.2d 914. 

Xntegratloii of bar 
While legislature cannot compel su¬ 
preme court to act or to act in a par¬ 
ticular way in discharge of Judicial 
function, legrislature may declare It¬ 
self on questions relating to the 
general welfare which includes in- 
tefin*ation of the bar, and court will 
adopt such declarations so far as they 
do not embarrass the court or impair 
its constitutional functions. 

Wis.—^Integration of Bar Caae, 11 N. 
W.2d 604, 244 Wis. 8, 151 A.L.E. 
586. rehearing denied 12 N.W.2d 
699, 244 Wis. 8. 

Statutes held unoonstitiLtioiial 

(1) In general. 

Neb.—State ex reL Kalston v. Turner, 
4 N.W.2d 302, 141 Neb. 666, 144 A.L. 
H. 188. 

(2) Statute which provides that 
law school graduates of good moral 
Character shall be admitted to the 
bar to practice as attorneys without 
examination. 

Idaho.—Application of Kaufman. 206 
P.2d 528, 69 Idaho 297. 

OkL—In re Bledsoe, 97 P.2d 656, 186 
OkL 264. 

Statutes held not nnoonstltutloiLal 
Mo.—State ex reL Chubb v. Sartorius. 
175 S.W.2d 788, 851 Mo. 1227. 

Usnitatioxi. period 

(1) Statute providing 2-year limi¬ 
tation for bringing disciplinary pro¬ 
ceedings against attorney held uncon¬ 
stitutional as attempted Invasion by 
legislature of judicial field. 

Minn.—In re Tracy, 266 N.W. 88, 197 

Minn . 35, modified on other grounds 
287 N.W. 142, 197 Minn. 85. 

(2) It has been held, on the other 
hand, that a statute providing a lim¬ 
itation of three years for proceedings 
in any court to disbax an attorney 
is not an unconstitutional exercise of 
the legislative power infringing on 
the judicial power. 

Ala—Ex parte Dozier, 77 So.2d 903. 

32. Mo.—In re WlUIama 122 S.W.2d 
882, 343 Mo. 542, mandate conform¬ 
ed to 128 S.W:2d 1098, 283 MoAlPP. 
1174, 
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necessarily officers of courts, shall not be taxed ;23 
and statutes imposing on them license taxes for the 
privilege of practicing in the courts have been held 
valid 24 although there is authority to the con- 
25 A statute authorizing trust companies to 
administer trusts on which they hold property, act as 
agents or attorneys for the manapment of estates, 
and serve as trustees, is not invalid because author¬ 
izing such companies to perform acts constituting 
the ‘"practice of law/* such as the drafting of trust 

agreements.23 

Authorizing payment of claim against state or 
county. An act appropriating money for the pay¬ 
ment of a claim against the state which has been 
disallowed by the courts is not an encroachment 
on the functions of the judiciary and is valid,27 
and a statute has been sustained which authorized 
a county to pay for articles purchased, although 
there was no money in the county treasury to pay 
for them.23 

Appropriation of funds arising from fines, etc. 
The legislature is the sole and exclusive authority 
for the appropriation of the funds of the state, 
and a statute which provides for the disposition of 
funds arising from fines or forfeitures imposed in 
the courts, or from costs paid in civil or criminal 
cases, does not constitute an encroachment on the 
power of the judiciary.^® 

Granting and revoking of licenses. Statutes pro¬ 


hibiting the granting of a liquor license, on the 
filing of a remonstrance signed by a majority of 
the voters of a political subdivision of the state,3® 
or vesting in a board the authority to grant or to 
revoke a physician*s license,^^ do not constitute en¬ 
croachments on the power of the judiciary, and are 
valid. 

A war veterans^ act providing for the appoint¬ 
ment of guardians under certain circumstances is 
not a usurpation of judicial power where it does 
not preclude the supervision of the courts over the 
appointment and accounting of the guardian.32 

§ 130. Encroachment on Executive 

Legislative power as distinguished from executive 
power la the authority to make laws, but not to enforce 
them. While the legislature may engage in the perform¬ 
ance of executive duties and functions Incidental to, and 
comprehended within, the scope of legislative duties, 
ordinarily It cannot interfere with, or exercise any 
powers properly belonging to, the executive department. 

As a general rule, under constitutional principles 
with respect to the division of powers, legislative 
power as distinguished from executive power is the 
authority to make laws, but not to enforce them.33 

In accordance with constitutional provisions sep¬ 
arating the departments of government, the legis¬ 
lature cannot interfere with, or exercise any pow¬ 
ers properly belonging to, the executive depart- 
ment,34 Thus, the legislature cannot relieve or 


23. Tex.— "EjX, parte Williams. 20 S. 
W. 680, 31 Tex.Cr. 262, 21 UR-A. 
783, followed in Trezvant v. State, 
Cr., 20 S.W. 682. 

24. Ohio.—State v. Hibbard, S Ohio 
63 . 

Tex.—^Bx parte Williams, 20 S.W. 680, 
31 Tex.Cr. 262, 21 L.R.A. 788, 

25. Tenn.—^In re Lawyers* Tax Cas¬ 
es, 8 Heisk. 566, 661. 

28. Mich.—^Detroit Bar Ass'n v. tJn- 
ion Guardian Trust Co., 276 N.W. 
366, 282 Mich. 216, rehearing de¬ 
nied 281 M.W. 432, 282 Mich. 707, 
followed in Detroit Bar Ass*n v. 
Equitable Trust Co., 276 N.W. 873, 
282 Mich. 288 and Detroit Bar 
Ass'n V. Detroit Trust Co., 276 N. 
W. 372, 282 Mioh. 237, 

27. Ohio.—State v. Gibson, 26 Ohio 
Cir.Ct 784. 

28. Neb.—Gibson v. Sherman Coim- 
ty, 149 N.W. 107, 97 Neb. 79. 

29. IlL—Galpln v. Chlcagro, 159 Dl. 
App. 136, aflOrmed 94 N.B. 961, 249 
IlL 554. 

sa Ind.—^Hoop V. Affleck, 70 NJE. 
978, 162 Ind. 564. 

81. IlL—People v. Apfelbaum, 96 N. 
B. 995, 251 IlL 18. 

16 C. J.S.—36 


32. Md.— ISjX. parte RickelPs Estate, 
149 A. 446, 150 A. 25, 158 Md. 654. 

38. tr.S.—Springrer v. Government of 
Philippine Islands, Philippine, 48 S. 
CL 480, 277 U.S. 189, 72 L.Ed. 846. 

Municipality of SL Thomas & SL 
John V. Gordon, D.C.Virgin Islands, 
78 F.Supp, 440. 

N.T.—^People v. Tremaine, 168 N.E. 
817, 262 N.T. 27. 

34i XT.S,—^Edwards v. U. S„ CLCl., 
62 S.CL 627, 286 U.S. 482, 76 L.Ed. 
1239. 

Ala.—State v. Stone, 139 So. 328, 224 
A-la. 234. 

Ariz.—^Ethington v. WrighL 189 P. 
2d 209, 66 Ariz. 882—^Murphy v. 
State, 181 P.2d 336, 65 Ariz. *338. 
Pla.—State ex reL Griffin v. Sullivan, 
30 So.2d 919, 168 Fla. 870. 

Kan.—State ex reL Fatzer v. Kansas 
Turnpike Authority, 278 P.2d 198, 
176 Kan. 683. 

Ky.—Sibert v. Garrett, 246 S.W. 456, 
197 Ky. 17. 

Mass.—^In re Opinion of the Justices, 
19 N.B.2d 807, 802 Mass. 606. 
Mich.—State Board of Agriculture v. 

State Administrative Board, 197 N. 
1 W. 160, 226 Mich. 417. 

545 


Miss.—^Board of Sup*rs of Attala 
County V. Illinois CenL H. Co., 190 
So. 241, 186 Miss. 294. 

MonL—State ex rel. Mitchell v. 

Holmes, 274 P.2d 611. 

Neb.—State ex rel. Beck v. Young, 
48 N.W.2d 677, 154 Neb. 688. 

N.D.—State ex rel. Andrews v. Quam, 
7 N.W.2d 788, 72 N.D. 344. 

Okl.—State ex reL Crable v. Carter, 
103 P.2d 618, 187 03U. 421—Simpson 
V. Hill, 268 P. 686, 128 Okl. 269, 56 
A.L.R. 706. 

Pa.—Spangler v. Fiss, 49 Pa.DisL & 
Co. 866, 64 Daupli.Co. 288. 

In re Investigation by June, 1938, 
Dauphin County Grand Jury, Quar. 
Sess., 46 Dauph.Co. 64. 

Tex,—American Alliance Ins. Co. v. 
Board of Ins. Com'rs, Civ.App., 126 
S.W.2d 741, error refused. 

Scoggin r. State, 38 S.W.2d 592, 
117 Tex.Cr. 294. 

W.Va.—Staley v. Wayne County 
CourL 163 S.E. 689, 109 W.Va. 261. 
12 C.J. p 835 notes 8, 10. 

special session of leglslatnxe 
Discretion of calling legislature in¬ 
to extraordinary session may not be 
exercised by the legislature. 

Idaho.—^Diefendorf v. Gallet, 16 P.2d 
, 307, 51 Idaho 619. 
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preclude any executive officer from the performance 
of a duty enjoined on him by the constitution,^® 
or, as othemdse expressed, it cannot take away from 
a constitutional officer the powers or duties given 
him by the constitution,S®-® or vest such powers or 
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functions in any other department or officer.** 
However, the legislature has the power to mahe rea¬ 
sonable regulations as to the performance of the 
duties of a constitutional officer, *7 may prescribe du¬ 
ties in addition to those prescribed by the constitu- 


Okl.— Simpson v. Hill. 26S P. 635, 128 
Okl. 269, 56 A.L<.R. 706. 

Payment of oWgatdozi 

Lieyislature cannot by fixing by 
statute the time as of which an ob¬ 
ligation or liability of the common¬ 
wealth shall arise and- payment of 
money in discharge thereof shall be 
made deprive the governor and coun¬ 
cil of reasonable opportunity in the 
exercise of executive judgment and 
discretion to inform themselves 
whether pasrment of the amount is in 
accordance with the law. 

Hass.—^In re Opinion of the Justices, 
35 N.E.2d 5, 309 Mass. 609. 

Statates or other legislative aoftion 
held valid 
<1) In general 

XT.S.—^Buscaglia v. District Court of 
San Juam C,C.A.Puerto Rico, 145 
P,2d 274, mandate stayed 65 S.Ct 
314, certiorari denied 65 S.Ct. 434, 
323 U.S. 793. 89 L-Ed. 632. 

Ala.—In re Opinion of the Justices, 
13 So.2d 674, 244 Ala. 386. 
pia.—Price v. City of St Petersburg, 
29 So.2d 753, 168 Fla. 706—^Mas¬ 
ters v. Duval County, 154 So, 172, 
114 Fla 205, certiorari denied 66 
S.Ct 70, 293 XJ.S. 569, 79 L.,Ed. 660. 
m. —^People V. Camargo Community 
ConsoL School Dlst No, 158, 145 
NJS. 134, 313 Ill, 821. 

Hass.—In re Opinions of the Jus¬ 
tices, 102 N.E.2d 79, 328 Mass. 655 
^Meunier's Case, 66 N.E.2d 198, 
319 Masa 421—In re Opinion of the 
Justices, 85 N.E.2d 5, 309 Masa 
609. 

Mich.—Johnson v. Diauor Control 
Commission, 264 N.W. 557, 266 
Mich. €82. 

N.M.—Stone v. City of Hobbs, 220 
P.2d 704, 51 N.M. 237. 

K.T.—^People ex rel. Peaks v. Voor- 
his, 153 N.B. 854. 243 N.T. 420. 
S.C.—^Doran v. Robertson, 27 S.E.2d 
714. 203 S.C, 434. 

Tex.—^Highway Commission of Tex¬ 
as V, Vaughn, Civ.App., 288 S.W. 
875. 

(2) Regulating small loan busi¬ 
ness. 

Ga—^Badger v. State, 114 3.11 635, 
154 Ga 443. 

(3) Soldiers' Bonus Act 
Wla-~State v. Johnson, 175 N.W. 589, 

170 Wls. 218, 7 A.D.R. 1617. 

(4) Imposing administrative du¬ 
ties on a lieutenant governor. 

U.S.-T-Arm8trong v. Townsend, Did. 

Xnd., 8 F.Supp. 963. 

Bole applied to territorial legislature 
XI.8.—Springer v. Government of the 


Philippine Islands, Philippine, 48 j 
S.Ct 480. 277 U.S. 189, 72 L..Ed. 
845. 

Hawaii—In re Tavares. 26 Hawaii 

101 . 

62 C.J. p 804 note 37. p 816 note 36. 

35. Fla.—State ex rel Qrifiin v. Sul¬ 
livan, 30 So.2d 919, 168 Fla 870., 
Ill—^American Legion Post No. 279 

V. Barrett 20 N.E.2d 45, 371 Ill. 78 
—People v. aampitt 200 N.B. 332, 
362 Ill 534. 

Ky.—Covington Bridge Commission 
V. City of Covington, 79 S.W.2d 
216, 257 Ky. 813. 

Miss.—City of Greenwood v. Leflore 
County, 167 So. 685—^Panola County 
V. Town of Crowder, 167 So. 584— 
Panola County v. Town of Cren¬ 
shaw, 157 So. 684—^Panola County 
V, Gully, 157 So. 684—^Panola Coun¬ 
ty V. Town of Sardis, 157 So. 679, 
171 Miss. 490—State v. Board of 
Sup'rs of Grenada County, 105 So. 
541, 141 Miss. 701. 

Mont—State v. Stewart 297 F. 476, 
89 Mont 257. 

Utah.—Crystal Car Line v. State Tax 
Commission, 174 P.2d 984, 110 Utah 
426—^Uintah State Bank v. Ajax, 
297 F. 434, 77 Utah 456. 

12 C.J. p 835 notes 8, 9. 

AddiB^r or taking away duties 
In the absence of express constitu¬ 
tional. authority, legislature is pow¬ 
erless to add to a constitutional of¬ 
fice duties foreign to that office or to 
take away duties that naturally be¬ 
long to it. 

Nev.—^Hing v- Board of Regents of 
University of Nev., 200 F.2d 221, 65 
Nev. 633. 

35.5 Arlz.—Garvey v. Trew, 170 P.2d 
845, 64 Ariz. 342, certiorari denied 
67 S.Ct. 297, 329 U.S. 784, 91 L.Ed. 
678. 

Fla.—^Beck v. Game and Fresh Water 
Fish Commission, 33 So.2d 594, 160 
Fla. 1—^Price v. pity of St. Peters¬ 
burg, 29 S6.2d 763, 158 Fla. 706. 

HI.—American Legion Post No. 279 
V. Barrett. 20 N.B.2d 45, 371 Ill. 
78. 

Okl.—rSt. Louis-San Francisco Ry. Co. 

V. State, 268 P.2d 845. 

Tex.—^Hill County v. Sheppard, 178 
S.W.2d 261, 142 Tex. 3B8. 

State ex tet Hancock v. Ennis, 
Civ.App„ 195 S.W.2d 151, refused 
no reversible error—American Lib¬ 
erty Pipe Line Co. v. Agey, Civ. 
App., 167 S.W.2d 580, affirmed 172 
S.W.2d 972, 141 Tex. 379, 

GovexDor 

Constlttttlonaa powers of the gov¬ 
ernor cannot he altered or^ changed, 
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'increased, or lessened through action 
of the legislature. - 
Me.—State v. Simon, 9.9 A.2d 922. 
Abolition of olfioe 

The Legislature has no power to 
abolish a constitutional office, such 
as the office of State Auditor, either 
in fact or in name. 

Ariz.—^Hudson v. Kelly, 263 P.2d 862, 
76 Ariz. 255. 

Statutes held not inviOid 
Ariz.—^Lockwood v. Jordan, 231 P.2d 
428, 72 Ariz. 77. 

La.—Wall V. Close, 14 So.2d 19, 203 
La. 345. 

36. Ariz.—Hudson v. Kelly, 263 P.2d 
862, 76 Ariz. 255—Paddock v. Bris- 
bois, 276 P. 325, 86 Ariz. 214. 

Fla.—^Beck v. Game and Fresh Water 
Fish Commission, S3 So.2d 594, 160 
Fla. 1. 

Minn.—State v. Chase, 220 N.W. 951, 
176 Minn. 269. ‘ 

Mo.—State ex rel. BAnsas City v. 
State Highway Commission, 163 S. 

W.2d 948, 849 Mo. 865. 

N.T.—People v. Tremaine, 168 N.B. 
817, 262 N.Y. 27. 

Ohio.—State ex rel. Public Utilities 
Commission of Ohio v. Controlling 
Board of Ohio, 197 N.B, 129, 180 
Ohio St 127. 

Tenn.—State v. Ejiox County, 64 S. 

W,2d 978, 166 Tenn. 319. 

Tex.—^HiU County v. Shepiwtrd, 178 

S. W.2d 261, 142 Tex: 858. 

American Liberty Pipe Line Co. 

T. Agey, Clv.App., 167 S.W.2d 580, 
affirmed 172 S.W.2d 972, 141 Tex. 
879. 

Utah.—Uintah State Bank v. Ajax, 
297 P. 434, 77 Utah 465: . . 

12 C.J. p 835 note 8. 

37. Ariz.—Shute v. Frohmlller, 90 
P.2d 998,. 53 Ariz. 483. 

IlL—People V. Brady, 114. N.E. 25, 
275 Ill. 261. 

N.Y.—Application of Cranford Ma¬ 
terial Corp.., 20 N.Y.S.2d 866, 174 
Misc. 154. 

Okl.—St. Louis-San Francisco By. 

Co. V. State, 268 P.2d 845. 

12 C.J. p 835 note 11. 

Control of legislature over author¬ 
ity and powers of officers generally 
see Officers § 102. 

Aotiou to be performed 
Except where "limited by .the con¬ 
stitution itself, the legislature can 
stipulate what action the executive 
officers shall or shall not perform. 
W.Va.—State v. Huber, 40 S.B.2d 11, 
129 W.Veu 198,. 168 A.L.R. 608.. 
bommoa law duties 
The constitution does not withhold 
from legislature po:wer to alter or re- 
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tion, in the absence of an express prohibition,3* and 
may restrain the right of an executive officer to ex¬ 
ercise ministerial duties not imposed by the consti- 
tution.33 So also, it may impose reasonable limita¬ 
tions on the exercise of executive powers conferred 
by it on the executive and not inherent in the of¬ 
fice,33-® and it may limit and define the functions 
of the agencies created by it.39-io 

The legislature may engage in the performance of 
executive duties and functions which may properly 
be regarded as incidental to, and comprehended 
within, the scope of legislative duties,'*® and, a 
fortiori, laws passed in obedience to a constitutional 
mandate are valid.^^ Congress in creating a quasi¬ 
legislative or quasi-judidal agency in fixing the 
period during which such agency shall, continue, and 
forbidding removal of the incumbents except for 
cause in the meantime, does not encroach on the 
executive power of the president.'*^ A statute re¬ 
quiring judges ,of district courts to sit in the 
superior court on written request by the chief jus¬ 
tice of the superior court is not an invasion of the 
executive department of the governments^ 

Legislators perfonning executive functions. Ordi¬ 
narily, members of the legislature may not hold 
appointment in the administrative department of 
government without violating the constitutional pro- 

peal Attorney General’s common-law 
duties, as well as territorial statutes 
prescribingr Ills duties and remalniniT 
in force as state laws. 

Ariz.—Shute v. Frohmlller, 90 P.2d 
998, 63 Ariz. 483. 

38. Ariz.—Shute v« Frohmlller, su¬ 
pra. 

Pla,—State ex reL Watson v. Cald¬ 
well, 23 So^2d 855, 156 Fla. 618, 
opinion supplemented 24 So.2d 797, 

157 Fla. 70. 

HI.—People V. Clampitt, 200 N.E. 832, 

362 lU. 634." 

Ky.—^Rouse v. Johnson, 28 S.W.2d 
746, 234 Ky. 473, 70 A-I^R. 1077. 

La.—Saint v. Allen, 134 So. 246, 172 
La. 350. 

Mont—State v. Brannon, 283 P. 202, 

86 Mont 200, 67 A.L.R. 1020. 

39. Tenh.—State v. Costen, 213 S.W. 

910, 141 Tenn. 539. 

39.5 Mass.—In re Opinion of the 
Justices, 19 N.13.2d 807, 802 Mass. 

605. 

39.10 S.C.—Welling v. Clinton New¬ 
berry Natural Gas Authority, 71 
S.Bl2d 7, 221 S.C. 417. 

40u S.C.-t!*Ru1C.v. Boulware, 181 S.13. 

29, 133 S.C. 420. 

Audit of ooUAty offices 
Statute providing for- audit of 
coimty offices and institutions under 
supervision of the legislative delega- 
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vision that no person charged with official duties 
under one of the three separate departments of gov¬ 
ernment shall exercise any of the functions of an- 
other.^3.5 In the absence of a constitutional restric¬ 
tion, however, a statute is not unconstitutional be¬ 
cause members of the legislature may, thereunder 
be called on to perform temporary duties which may 
be classed as executive or administrative.^^ A stat¬ 
ute cannot be held invalid as conferring executive 
powers on the members of the legislature where the 
action required of the members is not of an execu¬ 
tory nature.^5 Where under the constitution the 
legislative power appropriates funds and, except as 
to legislative and judicial appropriations, the ad¬ 
ministrative or executive power expends the money 
so appropriated, members of the legislature caimot 
be appointed to expend moneys so appropriated.^® 
A county legislative delegation which belongs to the 
legislative department of the .government cannot be 
appointed an executive body and carry out and 
carry into effect laws passed by the legislature.^^ 

Boards or co$nmissions. It is not an encroach¬ 
ment on the executive for the legislature to create 
a commission and designate its members to perform 
delegable legislative duties,®® and a statute appoint¬ 
ing a committee but not imposing any executive du¬ 
ties on it cannot be held imconstitutional as en¬ 
croaching on the executive department.®® 

‘Kan.—Corpus Jnrls Secnnflmn olted 
ia State ex rel. Fatzer v. Kansas 
Turnpike Authority, 273 P.2d 198, 
207, 176 Kan. 683. 

Pa.—Commonwealth ex rel. Smith v. 

Clark. 200 A.’41, 331 Pa. 405. 
3>elaware Biver Joint conunission 
The statute providing for the cre¬ 
ation of the Delaware Biver Joint 
commission and designating by de¬ 
scription the members thereof was 
not construahle as providing for ap¬ 
pointment of members by governor, 
on theory that legislature had no 
power to create body exercising no 
legislative function and to name in¬ 
dividual members thereof, in view 
of provision of statute that legisla¬ 
ture of New Jersey should appoint 
members to commission from time to 
time, since court was required to 
assume that the doctrine of separa¬ 
tion of powers was applicable In New 
Jersey. 

Pa.—Commonwealth ex reL Smith' v. 
Clark, supra. 

49. Colo.-^Mulnix v. Flliott, 156 P. 

, 216, 62 Colo. 46. 

XTsnxpatloa of ftmotioxg 

To find that a legislative commit¬ 
tee’s investigation has exceeded the 
bounds of legislative power It must 
be obvious.that there was a usurpa¬ 
tion of, functions exclusively vested 
in the executive. 


tion did not confer executive duties 

and functions on persons exercising 

functions of legislative department. 

S.C.—Spartanburg County v. Miller, 
132 S.EL 673, 135 S.C. 348. 

41. N.C.—Moore v. Board of Educa¬ 
tion of Iredell County, 193 S.B. 
732, 212 N.C. 499. 

42. U.S.—^Humphrey’s Bx’r v. XJ. S., 
CtCl., 65 S.Ct. 869, 295 U.S. 602, 
79 L.Bd. 1611- 

43. Mass.—Commonwealth v. Leach, 
141 N.B. 301, 246 Mass. 464. 

43.5 Ind.—State ex reL Black v. 
Burch, $0 N.B.2d 294, 560, 226 Ind. 
445. rehearing denied 81 N.B.2d 855 
226 Ind. 445. 

S.C.—^Ashmore v. Greater Greenville 
Sewer Dist., 44 S.B.2d 88, 211 S.C 
77, .173 A.L.R. 897. 

44. Ala.—^In re Opinion of the Jus¬ 
tices, *18 So.2d 674, 244 Ala. 886. 

Ill.—GUlespie v. Barrett, 16 N.B.2d 
513, 368 IlL 612. 

45^ S.C.—^De Loach v. Scheper, 198 
S.B. 409, 188 S.C. 21. 

46. N.T. —^People v. Tremaine, 168 
•NiB. 817, 252 N.T. 27. 

47. S.C.—Bramlette v. Stringer, 196 

, S.B. 267, 186 S.C. 134. . 

43. Cal.—Parker v. Hiley, 118 P.2d 
873, 18 Cal.2d 83, 134 A.L.R. 1406. 
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The supervision of public work is not an inherent 
function of the executive department,and the leg¬ 
islature has the power to have the work done by or 
through such agencies as it sees fit.51 

§ 131 . -Appointment and Removal of Of¬ 

ficers 

Generally, the power of appointment of officers is not 
per se an executive function, and unless the appointment 
of particular officers is, by the constitution, expressly 
conferred on the executive department or forbidden to 
the legislature the latter may, by statute, vest the power 
of appointment in its discretion. 

Broadly speaking, the power to select officers of 
the government primarily resides in the people, and 
it is not an exclusive function of either the execu¬ 


tive, legislative, or judicial branchcs.52 By some au¬ 
thorities the power of appointment to office is re¬ 
garded as per se an executive function, which, 
therefore, may not be exercised, vested, or controlled 
by the legislature, except in so far as it is a neces¬ 
sary incident to the exercise of legislative power^s 
or is vested by the constitution in the legislature.^^ 
It is the more generally accepted view, however, that 
the power of appointment is not per se an executive 
function,55 and unless the appointment of particular 
officers is, by the constitution, expressly conferred 
on the executive department or forbidden to the 
legislature the latter may, by statute, vest the pow¬ 
er of appointment in its discretion,® 6 The ordmary 
constitutional distributive clause providing for the 


U.S.—-Tenney v. Brandhove, CaL, 71 
act 783, 341 U.a 367, 95 IxEd. 
1019, rehearing denied 72 aCt 20, 
342 U.a 843. 96 Ii.Ed. 637. 

60. S.a—Spartanburir County r. 

Miller. 132 aE. 673, 135 aa 848. 

12 CJ. p 836 note 14. 

51. Beport to Xegislatare 

The le^lature has authority to 
have such agencies confer with and 
report to it directly or to its com¬ 
mittee, or to any other agency that 
it may select 

aC.—Little V. Willimon, 87 aE. 485, 
103 aa 50. 

52. Ariz.—^Dunbar ▼. Cronin, 164 P. 
447, 18 Ariz. 583. 

Okl.—Wentz v. Thomas, 15 P.2d 65. 
159 Okl. 124~Biley t. State. 141 
P. 264, 43 Okl. 65. 

53. Ind.—Tucker v. State, 85 N.E.2d 
270, 218 Ind. 614—State v. Hyde. 
22 N.E 644, 121 Ind. 20. 

Ky.—Praysure v. Kentucky Unem¬ 
ployment Compensation Commis¬ 
sion. 202 aW.2d 377, 305 Ky. 164. 
Mass.—^In re Opinion of the Justices, 
21 N.E.2d 651, 303 Mass. 615— 
In re Opinion of the Justices, 19 
N.E2d 807, 862 Mass. 605. 

Tenn.—Cheatham County v. Murff, 
138 aW,2d 430, 176 Tenn. 93. 

12 C.J. p 836 notes 18,19. 

Mere temporary agents 
The appointment by the legislature 
of mere temporary agents to per¬ 
form a particular task, to serve 
without term and without pay, and 
whose functions cease when the pur¬ 
pose is accomplished, is not, like the 
appointment of officers, an exercise 
of executive power by the legisla¬ 
ture, contrary to the constitution. 
Ky.—Craig v. 0*Hear, 251 S,W. 828. 
199 Ky. 653. 

Btatetes held not invalid 
Ky.—Elrod v. WiUls, 208 aW.2d 18. 
305 Ky. 225-^Pray8upe v. Kentucky 
Unemploimient Compensation Com¬ 
mission, 262 S.W.2d 377, 305 Ky. 
164. 


54. Ky.—Grayson v. Bagby, 74 S.W. 

659. 115 Ky. 651. 

12 C.J. p 836 note 20. 

Conihrmatlon or rejeotioa 
Confirmation or rejection of the 
Governor's appointments is an ''exec¬ 
utive function** expressly delegated 
to the Senate and not a "legislative 
function*' within meaning of consti¬ 
tutional provisions vesting the legis¬ 
lative power of the state in the Sen¬ 
ate and House of Hepresentatives. 
Tex.—Walker v. Baker, 196 S.W.2d 
324, 145 Tex 121. 

Delegatiott 

(1) The power to appoint officers 
Is executive power, which cannot be 
delegated by law to presiding officers 
of Senate and House of Hepreesnta- 
tives, although Constitution empow¬ 
ers General Court to name and settle 
all civil officers and authorizes Sen¬ 
ate to hear and determine all im¬ 
peachments of commonweaIth*8 offl- 

^ cers by House of Hepresentatives. 
Mass.—^In re Opinion of the Justices, 
19 N.E2d 807, 302 Mass. 605. 

(2) So the power of appointing 
members of boards of special com¬ 
missioners having duty of dividing 
counties into representative districts 
is so far executive In nature that it 
cannot be conferred by fixed law upon 
such purely legislative officers as 
Senators and Representatives, acting 
in any memner other than that pre¬ 
scribed by the Constitution for ac¬ 
tion by the general court, without 
violating constitutional inhibition 
against legislative department exer¬ 
cising executive powers. 

Mass.—^In re Opinion of the Justices, 
21 K’.E.2d 551, 803 Mass. 615. 

(3) Statute creating office of post 
auditor and placing appointing power 
with president of senate and speaker 
of house of representatives, with ap¬ 
proval of senate and house of repre¬ 
sentatives, does not violate constitu¬ 
tional provision dividing powers of 
government into three separate de¬ 
partments. 


Ariz.—^Lockwood ▼. Jordan, 231 P.2d 
428, 72 Ariz. 77. 

(4) It has been held, however, that 
under constitutional provision au¬ 
thorizing the legislature to deter¬ 
mine by whom the appointment of 
inferior officers and agents may be 
made, the legislature may authorize 
the speaker of the house and the 
president of the senate to appoint 
particular inferior officers. 

Ky.—<!ralg v. 0*Rear, 261 S.W. 828, 
199 Ky. 553. 

56. Okl.—Oorpns iTiizig cited ia 
Wentz V. Thomas, 16 P.2d 65, 89, 
169 Okl. 124. 

S.C.—^Walpole v. Wall, 149 S.B. 760, 
163 S.C. 106. 

12 C.J. p 836 note 21. 

An act changing the twnn. of office 
of members of the board of the state 
highway department was not invalid 
on ground that executive had sole 
power to make appointments to the 
I board, since other statutes Indicate 
that the department is a "legislative** 
rather than an "executive instru¬ 
mentality.** 

Del,—State ex reL Morford v. Emer¬ 
son, 10 A.2d 616, 1 Terry 328, af¬ 
firmed 14 A.2d 878, 1 Terry 496. 

58. Ariz.—Shute v. Frohmiller, 90 
P.2d 998, 53 Ariz. 483. 

N.J.—Driscoll v. Sakln, 1 A.2d 881, 
121 N.J.Law 225, affirmed 5 A.2d 
699, 122 N.J.Law 414. 

OkL—Cook V. Cordell, 16 P.2d 666, 
160 Okl. 59. 

12 aj. p 886 note 22. 

Mode for flUisg vaeaacy 
Legislators may not only provide a 
mode for filling a vacancy in office, 
but may create offices when not pro¬ 
hibited by Constitution and provide 
for election of officers by people, al¬ 
low fop their appointment by a board 
or commission of their creation, or 
by executive, or may themselves 
make appointment. 

Ariz.—^Lockwood v. Jordan, 281 P.2d 
428, 72 Ariz. 77. 
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complete separation of governmental powers has 
generally been held insufficient to vest the appoint¬ 
ing power solely in the executive.57 So, a board of 
civil service commissioners may be appointed by the 
legislature for the purpose of prescribing qualifica¬ 
tions for officers except such as are otherwise pro¬ 
vided for in the constitution.®^ 

Appointment by legislature forbidden by consti¬ 
tution, Where the constitution expressly confers 
the power of appointment on the executive depart¬ 
ment,®® or expressly denies it to the legislature,®® 
the latter may not appoint by enactment; but under 
a constitution provision forbidding the legislature 
to appoint certain officers, it may, nevertheless, 
designate the existing executive officers who shall 
make such appointments.®^ A constitutional re¬ 
quirement that the legislature or a branch thereof 
should consent to appointments, being a limitation 
on the general grant of executive power, should be 
strictly construed.®® Not having the power of ap¬ 
pointment, the legislature cannot ingraft executive 
duties on a legislative office, since that would be to 
usurp the power of appointment by indirection.®® 

Where the organic act of a territory vests the 


appointment of certain officers in the governor, an 
act of the territorial legislature attempting to 
change the manner of appointment is void;®^ but 
an act appointing commissioners to select a seat of 
government has been sustained as not repugnant to 
such organic act®® 

Power to provide mode of appointment. Where 
the constitution provides that the mode of appoint¬ 
ment of certain officers shall be prescribed by law, 
it has been held by some authorities that the legis¬ 
lature may itself appoint,®® while, by other au¬ 
thorities, the power to prescribe the mode of ap¬ 
pointment has been held not to authorize appoint¬ 
ment by the legislature itself.®^ Under such provi¬ 
sion, regardless of whether the legislature may itself 
appoint, it may designate the officer or officers by 
whom the appointment shall be made.®*^-® 

Conferring new functions on existing officers. A 
provision of the constitution precluding the legis¬ 
lature from electing or appointing officers does not 
invalidate an act creating a board or commission of 
which certain state officers shall be members,®'^-^® 
or ex officio members,®® or prevent the legislature 
from imposing new functions on existing officers.®® 


57. Neb.—FoUmep v. State, 142 N. 
W. 908, 94 Neb. 217, Ana.Cas.l914I> 
161. 

12 C.J. p 837 note 28. 

Frovlsloii by law 

The executive nature of powers to 
appoint and remove officers does not 
import that provision may not be 
made by law for election of such offi¬ 
cers by people, in absence of express 
contrary constitutional provision, nor 
that such powers can be exercised 
only by Governor alone or with Coun¬ 
cil's advica 

Mass.—^In re Opinion of the Justices, 
19 N.S3.2d 807, 802 Mass. 605. 

68. La.—Hope v. New Orleans, 80 
So. 842, 106 La.'845. 

12 C.J. p 887 note 25. 

69. U.S.--Myers v. U. S., CtCl., 47 
S.Ct. 21, 272 U.S. 62, 71 L.Ed. 160. 

Municipality of St. Thomas & St. 
John V, Gordon, 0.0.Virgin Islands, 
78 F.Supp. 440. 

Ark.—Howell v. Howell, 208 S.W,2d 
22, 213 Ark. 298. 

D.C.—Washington v, Clark, I>.C., 84 
F.Supp. 964, affirmed, Washington 
V. McGrath, 182 F.2d 875, 86 U.S. 
APP.D.C. 848, affirmed 71 S.Ct. 796, 
841 US. 928, 96 L.Hd. 1366. 

Fla.—Westlake v. Merritt, 95 So. 

662, 85 Fla. 28. 

12 C.J. p 887 note 26. 

6tUlges 

Legislature may not designate ex¬ 
isting judges to act in newly created 
judicial districts, ^ such Is an exec¬ 
utive power by the plain terms of 
our constitution. 


Tex.—State v. Manry, 16 S.W.2d 809, 
118 Tex. 449. 

Idmlting field of ohoioe 
A statute that attempts to restrict 
the appointing power of the govern¬ 
or by limiting his choice to certain 
persons to be selected by some other 
person or persons is unconstitution¬ 
al and void as an infringement on 
his exclusive right of appointment, 
under the constitution. 

Fla.—^Westlake v. Merritt, 95 So. 662, 
86 Fla. 28. 

60. Ohio.—State v. Groom, 109 N.E3. 
477, 91 Ohio St. 1—State v. Ken- 
non, 7 Ohio St. 646. 

State ex rel. Ruby v. Templeton, 
14 Ohio N.P.,N.S., 667. 

ProvlsioiL of CIvU Sexvioe Aois con¬ 
tinuing incumbents who are in office 
at the time of its taking effect, is 
not an appointment to an office or 
position. 

Ohio.—State ex reL Carnes v. Fos- 
dick, supra. 

OL W.Va—^Bridges v. Shallcross, 6 
VT'.Va. 662. 

62. U.S.—^Myers v. U. S., Ct-Cl., 47 
S.Ct 21, 272 U.S. 62, 71 KHd. 160. 

63. U.S.—Springer v. Government of 
Philippine Islands, Philippine, 48 
S.Ct. 480, 277 US. 189, 72 L.Fd. 
845. 

Municipality of St. Thomas & St. 
John V. Gordon, D.C.Virgin Islands, 
78 F.Supp. 440.. 

Directors of legislative lonaed oovb 
povatloms 

Legislative attempt to divest gov¬ 
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ernor general of executive power of 
election of directors and managing 
agents of corporations organized un¬ 
der legislative authority of Philip¬ 
pine Islands was held invalid, as 
such persons are charged with the 
exercise of executive functions. 

US.—Springer v. Government of 
Philippine Islands, Philippine, 48 
S.Ct. 480, 277 U.S. 189, 72 L.Ed. 845. 

64. Idaho.—^Taylor v. Stevenson, 9 
P. 642, 2 Idaho, Hash., 180. 

Utah.—^McCormick v. Thatcher, 80 
P. 1091, 8 Utah 294, 17 L.R.A. 243. 
Wis.— ^U. S. V. Hatch, 1 Finn. 182. 

66. Dak.—Territory v. Scott, 20 N. 
W. 401, 8 Dak. 867, 

66. Ariz.—Dunbar v, Cronin, 164 P. 
447, 18 Ariz. 683. 

12 C.J. p 887 note 31, 

67. Ind.—^Evansville v. State, 21 N. 
E. 267, 118 Ind. 426, 4 L.B.A. 93. 

12 ax p 887 note 82. 

67A Mo.—State v. Wright, 158 S. 
W. 823, 261 Mo. 825, Ann.Cas.l916A 
588. 

67.10 Fla.—State ex rel, Watson v. 
Caldwell, 28 So.2d 856, 156 Fla. 
618, opinion supplemented 24 Go.2d 
797, 167 Fla, 70. 

68. Ind.—^French v. State, 41 N.B. 
2, 141 Ind. 618, 29 LJRJL 118. 

Utah.—State ex rel. Hammond v. 

Maxficld, 182 P.2d 660, 103 Utah L 
12 aJ. p 887 note 84. 

66. Fla.—State ex rel. Watson w. 
CaldweU, 28 So.2d 855, 156 Fla, 618, 
opinion supplemented 24 So.2d 797» 
157 Fla. 70. 
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Power to prescribe qmlifications. The legislature 
has general authority to prescribe the qualifications 
of officcrs^o unless they arc prescribed by the con¬ 
stitution,and in this way it may limit the execu¬ 
tive choice,even though it is *without power to 
make the appointment or to designate the officer by 
whom it shall be made 

Power to fix salary or wages. The legislature may 
prescribe the salary or wages of an officer or em¬ 
ployee,even though the appointment is vested by 
the constitution in an executive officer J'* 

Extending term of incumbent, WHiere it is pro¬ 
vided by the constitution that certain officers shall 
be elected by the people, but that the legislature may 
fix their terms, the legislature may not extend the 
''term of an incumbent either directlj^'^^ or by chang¬ 
ing the time for the election of his successor,^® but 
may provide for a longer term of such officers there¬ 
after electedJ^ 

Removal, According to some authority the pow¬ 
er to remove officers is in its nature an executive 
power which may not be exercised by the legisla- 
tureJ7*5 However, an act of the l^slature, limit¬ 
ing the right of removal by the governor to removal 
for a legal cause shown, is not an interference with 
the executive function.*^® When the power of re¬ 
moval is in the executive department, the legislature 
cannot limit such power by requiring the consent of 

Nev.—State v. Dickerson, 113 P. 105, 

33 Nev. 540. 

12 C.J. p 837 note 35. 

to, Ala.—Heck v. Hall, 190 So. 280, 

238 Ala. 274. 

jla.—^Robinson v. Florida Dry Clean¬ 
ing & Laundry Board, 194 So. 269, 

141 Fla. 899—Miami Laundry Co. 

V. Florida Dry Cleaning & Laundry 
Board, 183 So. 759, 184 Fla. 1, 119 
A.L.R. 956. 

Mo.—State v. Wriglit, 158 S.W. 823, 

261 Mo. 325, Ann.Cas.l915A 588. 

Neb.—State ex rel. Quinn v. Marsh, 

2 N.W.2d 892, 141 Neb. 436. 

Pa.—^Tn re CampbeU, 47 A. 860, 197 
Pa. SSL 

BiagiualiileatioiL by setfeSaig up gesu 
eral standard* ' 

Statute setting up professional 
standards for surveyors may be 
proper exercise of police power, even 
thousrh precludinsr professionally un- 
Qitaliiied incumbent of constitutional 
office of county surveyor from doiniT 
land surveyinsT- 

Fla.—State ex reL Iiandis v. Ward, 

. 158 So. 273, 11? Fla. 585. 

ns Addltioaial unallfLoatlons 
Where a state constitution ^eates 
an office and names the auklifica- 
ttons of the Incumbent, the le^sla- 
tare has no authority to prescribe ad- 
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the legislature or a branch thereof.*^^ Although 
congress may regulate removals as incidental to the 
exercise of its constitutional power to vest appoint¬ 
ments of inferior officers in the heads of depart¬ 
ments, so long as congress does not exercise that 
power the power’ of removal must remain with the 
president as part of the executive power.®<> Since 
the legislature is without power to declare constitu¬ 
tional offices vacant, a statute which provides that 
conviction of an officer for making an unlawful ap¬ 
pointment shall vacate his office does not extend to 
persons holding such offices.^^ Where the legisla¬ 
ture has no authority to remove an officer, a pro¬ 
vision attached to an appropriation of inoney for 
the salary of the office by whidi the funds appropri¬ 
ated are not to .be available as long as the incum¬ 
bent for the time being remains in office is void as 
an attempt at indirect removal.82 ^ constitutional 
provision forbidding interference by one depart¬ 
ment of government with another does not inhibit 
the legislature, from providing by law for the ouster 
from office of .those guilty of bribery or other un¬ 
lawful means in securing the office.®^ * 

Local municipal offices. It has been hel<i that the 
' right of local self-government in towns and cities is 
vested in the people of the respective municipali¬ 
ties, ahd^that the legislature may not appoint officers 
to administer municipal affairs, its power ending 

74. N.T.—Clark v. State, supi^ - 

75. Nev.—State v. Arrinsrton, 4 P. 
735, 18 Nev. 412. 

12 aJ. p 838 .note 4L 
70. N.T.—People T. Bafchelor; 22 N. 
T. 128. 

In re Haase, 85 N.T.S. 462, 88 
App.Dlv^' 242. 

77. N.T.—People V. Randall. 45 N. 
' B. 841, 151^ N.T- 497—People v. 

McKinney, 62 N.T. 874. - 
77.5 Mass.—In re Opinion of the 
Justices, 21 NJS.2d 551, 808 Mass. 
615—^In re< Opinion of the Justices, 
1^ N.B.2d 807, 802 Mass. 605. 

78. 'N.D.—State v. Frazier, 182 N. 
W. 546, 47 N.D. 814. 

79. tJ.s’— Myers v. TT. S., CtCL, 47 
S.Ct. 21, 272 U.S. 62, 71 I^-Bd. 169. 

80. U.S.:—^Myers v. XJ. S., supra: : 

. Morgan v. Tennessee Valley Au- 

^ thority, D-aXenn., 28 F.Supp. 732, 
aflarmed 115 F;2d 990, cer¬ 

tiorari denied 61 S.Ct. 806, 812 U.S. 
701, 86 L-Bd. 1185. 

81. Wis.—State* V. Frear, 131 N.W. 

832, 146 Wis. 291, 84 L.R:A.,N.S., 
480. . : - . 

88. Mo.—State v. <3k)rdon, 139 S.W. 
h 403, 236^ Mo. 142. 

83. Ma—^tkte T. Towhs, 54 S.W. 
i 652, 168 Mo. 91. 


ditional qualifications or to remove 
any of the requirements provided for 
by the constitution. 

Neb.—State ex rel. Brazda v. Marsh, 
5 N.W.2d 206, 141 Neb. 817—State 
ex reL Quinn v. Marsh, 3 N.W.2d 
892, 141 Neb. 486. 

N.J.—Imbrie v. Marsh, 68 A.2d 761, 
5 N.J.Super. 239, affirmed‘71 A.2d’ 
852, 8 N.J. 678, 18 A.L.R.2d 241. 

Or.—^Thompson v. Dickson, 275 P.2d 
749, 202 Or. 394. 

7L Del.—State ex reL James v. 
Schorr, 58 Au2d 421, 5 Terry 232, 
reversed on other grounds 65 A.2d 
810, 6 Terry 18. 

Pa.—^In re Campbell,. 47 A. 860, 197 
Pa. 681. 

aUmitaMooL to partieiiJaar nomijiees 
Appointment of members of board 
of zoning and adiustmeht from per¬ 
sons nominated by cussociatlons and 
societies of city of Boston, did not 
violate constitution 
MCU3S.—^Bradley v. Board of Zoning 
Adjustment of City of Boston, 150 
N.B. 892, 255 Mass. 160. 

78. Fla,—State v.-Daniel, 99 So. 804, 
87 Fla. -270. 

Mo.—State v. Wright, 158 S.W. 828, 
251 Mo. 325, Aim.Cas.l915A. 588.: 

73. N.T.—Clark v. State, 86 N.B. 
817, 142 N.T. 101. 
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with the enactment of laws prescribing tfie manner 
of selection and the duties of the ofiScere.^^ By 
other authorities, however, it has been held that mu¬ 
nicipal corporations may be established, incorporat¬ 
ed, reorganized, and consolidated, and that the offi¬ 
cers necessary for these purposes may be appointed 
by the legislature and the validity of appoint¬ 
ments thus made for the purpose of primary organi¬ 
zation is generally recognized.®^ An act whereby 
the appointment of members of a municipal board 
of fire and police commissioners was to be made by 
the legislature has been held unconstitutional 
but similar acts vexing the power of appointment 
in the governor , have ^)een upheld in some,®® but 
not in all,®® jurisdictions. 

g 132. -Invasion of P«doning Power 

The pardoning power may be lodged wherever the 
people determine, since such power is Inherent In sov¬ 


ereignty, and. where this power has been conferred on 
the executive without express or Implied limitations, the 
grant is exclusive, and the legislature can neither exer-^ 
cise such power itself, nor interfere with or control ths 
proper exercise thereof. 

As a general rule, the pardoning power may be 
locked wherever the people determine, since such 
power is inherent in sovereignty.®® It is not neces¬ 
sarily an executive function, and, to the extent that 
it is not vested by the constitution, it belongs no 
more to the executive branch of the government 
than to the legislative;®^ but, as stated in Corpus 
Juris, which has been quoted and cited with ap^ 
proval, where the pardoning power is conferred oi;l 
the executive without express or implied limitations, 
the grant is exclusive, and the legislature can neither 
exercise such power itself®^ nor delegate it else¬ 
where,®® nor interfere with or control the proper 
exercise thereof,®^ as by imposing conditions to the 


Iowa.—State v.' Barker, 89 N.W. 
204, 116 Iowa 96, 98 Ain.S.11. 222, 
67 L..R.A. 244. 

12 C. p 888 note 46. 

85. La.—State v. Flower, 22 So. 623, 
49 Lia.Ann. 1129. 

12 C;J. P 838 note 46. 

86. Ga.-*—Lambert v. Norman, 46 S. 

B. 483, 119 Ga, 361. . 

12 GJ. p 838 note 47. 

87. End.—^Evansville v. State, 21 N. 
B. 267;* 118 Ind. 426, 4 L.R.A. 93. 

88. Neb.—State v. Nolan, 98 N.W. 
667, 71 Neb, 186. 

12 aJ. p 888 note 49. , 

89. Ind.—State v. Fox, 63 N.13. 19, 
168 Ind. 126, 66 L.K.A. 893. 

Tex.—^Ex parte Levine, 81 S.W. 1206, 
46.Tex.Cr. 864. 

90. Tex.—Bx parte Mlera, 64 S.W.2d 
778, 124 Tex.Cr. 692. 

91. N.M.—^Bx parte Btistillos, 194 
P. 886, 26 N,M. 449. 

12 C.J. p 888'note 57. 

98, Ala.—Montgomery v. State, 163 
So. 366, 868, 230 Ala..657.... 

FUl—^E lx parte Wbdte, 178 So. 876, 
879, 181 Fla. 83. 

HI.—People ex rel. Cassidy v. Mc¬ 
Kinley, 28 N.B.2d 50, 372 JIL 247. 
La.—State v. Lee,' 132 So. -219. 171 
La. 744. . 

N.J.—In re Court of Pardons, 129 A. 
624, 97 N.JvBa. - 666, 8 N.J.Misc. 
685: o • . 

N.D,—Ex parte; Chambers,..286 N.W. 
862, 69 N.I>. 309. 

Tex—Ex parte Miers, 64 S.W.2d 778, 
124'Tex.Cr. '692. •. . „ - 

12 C.J. p 888 note 68—46 CJ. p 1186 
note "66. . 

90. HI.—People, V. Xia ^y, 120 N.B. 
687, 286 nL 14L 


Okl.—Ex parte Swain, 202 P.2d 228', 
88 Okl.Cr. 236. 

12 C,J. p 838 note 69—46 C.J. p 1187 
note 74. 

Belease on bond 

A statute providing for the release 
of a husband imprisoned for non- 
support on giving bond, does not vio¬ 
late' cohstitutional provision giving 
the. governor power to grant reprieves 
And pardons. 

Tenn.—State v. Dixon, 196 S.W. 486, 
138 Tenn 196. 

94. D.G.—^Yelvlngton v. Presidential 
Pardon and Parole Attorneys, C,A., 
211 P.2d 642. 

Fla,—^Bx parte WJiite, 178 So. 876, 
131 Fl€u 88. 

m.—^People V, Jenkins, 156 N.E. 290, 
' 325 III. 872. 

Iowa.—Slater v. Olson, 299 N.W. 879, 
23 Q Iowa 1006. 

La.—State v. Lee, 132 So. 219, 171 
La. 744. 

Miss.-r-Pope V. Wiggins, 69 So.2d 913. 
Mo.—^Lime v. Blagg, 131 S.W.2d 683, 
846 Mo. 1. 

N.M.—^Ex parte BustiUos, 194 P. 886, 
26 N.M. 449. 

N.'T.—^People ex rel. Prlsament v. 
Brophy, 38 N.B.2d 468, 287 N.T. 
132, 139 AL.R. 667, certiorari de¬ 
nied 63 S.Ct; 62, 817 U.S. 626, 87 
L.Bd. 606,- 

People ex reL Hoss v. Wilson, 
296 N.Y.S. 42, 250 App.Div. 143, re¬ 
versed on other grounds 9 N.B.2d 
822, 275 N.T. 169. 

Vanilla v.-Moran, 67 'N.T.S.2d 
833, 188 Mise. 326, affirmed 70 N. 
T.S.2d 631, 272 App.Div. 869, appeal 
denied 72 N.T.S.2d 420, 272 App.Div. 

. 971,.appeal dismissed 75 Nt.E.2d 266, 
267 N.T. 693, affirmed, 83 N,E.2d 
696, 298 N.T. 796—^People v. Lark- 
man, 64 N.Y.S.2d 277, 187 Mlsc, 
/.1S5. i. 

SSI 


Tex—^Bx parte Red wine, 236 S.W. 
96, 91 Tex.Cr. 83, affirmed Redwine 
V. State of Texas, 43 S.Ct. 433, 261 
U.S. 608, 67 L.Bd. 825. 

12 C.J. p 839 note 60—46 C.J. p 1187 
note 70. 

Anthorlzing employment of convicts ■ 
A statute authorizing the employ¬ 
ment of convicts and the payment 
therefor under rules to be establish-^ 
ed by the state board of charities 
and corrections, applies only to con¬ 
victs in whose favor the governor 
has not yet exercised his power to 
extend clemency, and therefore is 
not invalid as an encroachment on 
the power given the governor by the 
constitution to remit fines and forfei¬ 
tures, commute sentences, and grant 
reprieves and pardons. 

Ky.—State Board of Charities and 
Corrections v. Hays, 227 S.W. 282, 
190 Ky. 147. 

Compxalsory oommiLtatloiii of death 
seatenoe 

A statute requiring board of par¬ 
dons to commute sentence for capital 
offense to life imprisonment without 
notice or application, where supreme 
court is equally divided on appeal, 
is unconstitutional, as infringing 
discretionary constitutional power of 
board to commute punishment and 
take similar action on such condi¬ 
tions and with such limitations and 
restrictions **as they may deem prop¬ 
er.” 

Fla.—^Bx parte White, 178 So. 876, 
131 Fla. 83. 

BegulationB to appllcatloiL 

Governor's freedom of action in 
matter, of pardons was held not 
hampered by statutory requirement 
that petition therefor be accompa¬ 
nied by written statement of Judge 
and prosecuting attorney. 

IlL—People V, Jenkins, 166 N.B. 290, 
325 HL 872. 
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full enjo>Tnent of the rights conferred by such par- 
don.^6 Xhe legislature may provide that a witness 
required to give evidence tending to incriminate 
himself shall never be prosecuted for the offense to 
which the testimony relates,and if the constitu¬ 
tion limits the pardoning power to cases of convict¬ 
ed criminals, the legislature may pass a general act 
of amnesty of offenses committed prior to a cer¬ 
tain date, the perpetrators of which offenses have 
not been tried and convicted.®^ 

Remission of fines and pettalHes. The foregoing 
principles apply to fines and penalties which may 
be remitted by the legislature,® 8 except to the extent 
that the pardoning power is vested exclusively in 
the executive.®® 

Acts authorising indetenninate sentences, paroles, 
etc. The pardoning power of the executive is not 


ordinarily regarded as infringed by statutes pro¬ 
viding for the imposition of indeterminate sen- 
tences,! or for granting of paroles, placing on proba¬ 
tion, or commutation of imprisonment of persons 
thereafter convicted,® or by an act authorizing a 
suspension of sentence by the court.® However, au¬ 
thority to pardon may not be conferred on a court 
under the guise of authority to release on parol or 
suspend sentence,^ 

§ 133. Delegation of Powers 

a. In general 

b. By states to federal government 

c. To create corporations 

a. Ill General 

The legislature may delegate Its nonlegfsfatlve func¬ 
tions and confer discretion In the administration of the 


9S. ur.S.—Carlisle v. U. S., CtCL, 16 
WalL li7, 21 UEiL 426. 

12 aj. p 839 note 61—46 CJ. p 1187 
note 7L 

3>l8a'aaiUfioat£o& from emploTment 
The statute providing that one of 
the qualifications of civil service em¬ 
ployment is good moral character, 
and disqualifying a person from em¬ 
ployment under civil service solely 
because he has been convicted of fel¬ 
ony, in efiCqct establishes a conclusive 
presumption that a person who has 
been convicted of a felony Is not of 
^ood moral character and imposes le- 
c:al consequences and disabilities be¬ 
cause of conviction, and as applied 
to one who has received a full pardon 
is unconstitutional as a clear en¬ 
croachment by legislature on pardon¬ 
ing power of the governor. 

Iowa.—Slater v. Olson, 299 N.W. 879, 
230 Iowa 1005. 

Tex.—^Bx parte Mlers, 64 S.W. 
2d 778, 124 Tex.Cr. 592. 

12 C.J. p 839 note 63. 

S7m Ark.—State v. Nichols, 26 Ark. 
74, 7 Am.R, 600. 

98. Miss.—^Adams v. SVagiacomo, 15 
So. 798, 71 Miss. 417. 

12 C.J. p 839 note 64. 

Mayor of city may be authorized 
to remit and annul fines and penal¬ 
ties for violation of municipal ordi¬ 
nances, notwithstanding the sole 
power of pardon for offenses against 
the state Is vested in the governor. 
Miss.—Allen y. McGuire, 57 So. 217, 
100 Miss. 781, 38 URJLJ^.a, 19$, 
Ann.Cas.l914A 483. 

Power glvea. by oostgress to secre¬ 
tary of treasury to remit penalties 
incurred by a steamship for carry¬ 
ing too many passengers is not an 
infringement of the pardoning power 
vested in the president, 

17.S.—The Laura, N.T„ 5 S.Ct. 881, 
114 T7.S. 411, 29 LlB± 147, 


Restoratioii. of forfeited bail 
Statute directing county treasurer 
to pay to named persons amounts 
they paid as sureties in satisfaction 
of bail bond forfeiture judgment is 
unconstitutional as encroachment on 
powers of executive. 

AJa.—State v. Stone, 139 So. 828, 224 
Ala. 234. 

99. Ala.—^Haley t. Clark, 26 Ala. 
439. 

Miss.—^Pope V. Wiggins, 69 So.2d 913. 
12 CJ. p 839 note 65. 

1, Cal.—People v. Hale, 222 P. 148, 
64 Cal.App. 523. 

OkL—Ex parte Williams, 75 P.2d 
904, 63 Okl.Cr. 895. 

12 C.J. p 839 note 67. 

8. U.S.—Nix V. James, C.C.A.CaL, 7 
F.2d 590. 

Cal.—Ex parte Collie, 240 P.2d 276, 
38 Cal.2d 396, certiorari denied 73 
S.Ct. 1145, 346 U.S. 1000, 97 KBd. 
1406—People v. Hale, 222 P. 148, 
64 Cal.App. 623. 

Qa.—Williams v. State, 183 S.E 843, 
162 Ga. 327. 

UL—People v. Cohen, 188 N.E. 294, 
807 IlL 87. 

Mont.—State v. District Court of 
Eighteenth Judicial Diet, in and 
for Blaine County, 237 P. 526, 73 
Mont. 541. 

N.T.—^People ex reL Eane v. Hanley. 

191 N.T.S. 41, 116 Misa 624. 

Okl.—Ex parte Baton, 233 P. 781, 29 
Okl.Cr. 276. 

Vt.—In re Hall, 136 A. 24, 100 Vt. 
197. 

12 C.J, p 839 note 68—46 C.J. p 1204 
notes 68, 64. 

Bestozatloai of rights aad privileges 
Statute providing that any person 
who shall receive final discharge from 
parole shall be restored to all rights 
and privileges of citizenship does not 
violate constitutional provision 
powers of government shall be dlvid- 
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ed into three distinct departments 
and that no department shall exercise 
powers properly belonging to the oth¬ 
ers. 

Mo.—State ex reL Oliver v. Hunt, 247 
S.W.2d 969. 

3. Ala.—^Barrett v. State, 90 So. 18, 
18 AlaApp. 246, certiorari denied 
90 So. 925, 206 Ala. 698. 

Ark.—Murphy v. State, 286 S.W. 871, 
171 Ark. 620, 48 A.L..R. 1189. 

Colo.—^Martin v. People, 168 P. 1171, 
69 Colo. 60. 

Tenn,—^Howe v. State ex reL Pyne, 
98 S.W.2d 93, 170 Tenn. 571. 

Via.—^Richardson v. Commonwealth, 
109 S.B. 460, 131 VsL 802. 

Wash.—State v. Starwlch, 206 P, 29, 
119 Wash, 661. 26 A.1*.R, 893, 

12 C.J. p 839 note 69^16 C.J. p 1289 
note 80. 

Setting aside revooatioiL of llo^Lse 
Statute providing that circuit 
court could set aside revocation of 
automobile driver's license for con¬ 
viction of driving while intoxicated, 
was not invalid sls investing clrouit 
courts with pardoning power, since 
revocation of license was not crimi- 
I nal penalty, but merely proof of of¬ 
fender's unfitness to operate automo- 
bila 

Mich,—In re Probasco, 257 N.W. 861, 
269 Mich. 453. 

4. Ala—^Montgomery v. State, 168 
So. 865, 231 Ala 1, 101 AIi.R. 1394, 
answers conformed to 168 So. 371, 
26 AJaApp. 334, certiorari denied 
168 So. 877, 281 Ala 41. and fol¬ 
lowed In 168 So. 377. 231 Ala 41, 

Ky.—^Huggins v. Caldwell, 3 S.W.2d 
1101, 223 By. 468. 

Miss.—State v. Jackson, 109 So, 724, 
148 Miss. 745. 

5. D.—State v. Amderson, 181 N.W. 
839, 43 S.D. 680. 

12 C.J. p 889 note 79—46 OJ, p 1205 
note 65. 
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law, but It may not delegate purely legislative powers In 
the absence of constitutional authorization. 

In the absence of an express or clearly implied 
authorization in the constitution,the functions 
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of the legislature strictly and exclusively legisla¬ 
tive, such as making the law, must be exercised by 
it alone and cannot be delegated.^ Thus, the legis- 
I lature cannot delegate its power to tax or to fix 


4,50 Kan.—State ez rel. Donaldson 
V. Hines, 182 P.2d 865, 163 Kan. 
300. 

5 , U.S.—A. L». A. Schechter Poultry 
Corporation v. U. S., N.Y., 55 S.Ct 
837, 295 U.S. 496, 79 Li.Bd. 1570, 
97 A.L».It. 947—^Panama Reflnlngr Co. 
V. Ryan, Tex., 66 S.CL 241, 293 U. 
S. 388, 79 L.Bd. 446. 

Whlttenburgr v. U. S., C.C.A.Tex., 
100 P.2d 620—^D1 Santo v. U. S.. C. 
C.A.Ohio, 93 P.2d 948, and certio¬ 
rari denied 58 S.Ct. 829, 303 U.S. 
662, 82 D.Bd. 1120—U. S. v. Zenith 
Radio Corporation, D.C.I11., 12 R2d 
614—Sawyer v. U. S., C.C.A.N.T., 
10 F.2d 416. 

U. S. V. Grunenwald, D.C.Pa., 66 
P.Supp. 223—Wlleman v. Brown, D. 
C.Tex, 61 F.Supp. 978, reversed on 
other grounds 139 F.2d 730. certio¬ 
rari denied Wlleman v. Bowles, 64 
S.Ct 1161, 322 U.S. 748. 88 D.Bd. 
1679—^Payne v. Grlffln, D.C.Ga., 
51 F.Supp. 688—Kentucky Fire 
Brick Co. V. Glenn, D.C.Ky., 34 F. 
Supp. 36—Charles Noeding Truck¬ 
ing Co. V. U. S., D.C.N.J.. 29 F. 
Supp. 637 —In re New York, N. H. 
& H. R, Co., D.C.Conn., 16 F.Supp. 
604—U. a V. Griffin, D.C.Ga., 12 F. 
Supp. 135—^Duke Power Co. v. 
Greenwood Coimty, S, C., D.C.S.C., 
12 F.Supp. 70, remanded, C.C.A., 
Greenwood County v, Duke Power 
Co., 79 F.2d 996, reversed on other 
grounds 81 P.2d 986, reversed on 
other grounds 67 S.Ct. 202, 299 
U.S. 269, 81 L.Bd. 178~-Richmond 
Hosiery Mills v. Camp, D.C.Ga., 7 
F.Supp. 139, affirmed, C.C.A., 74 F. 
2d 200. 

Ala.—^Norton v. Lusk, 26 So.2d 849, 
248 Ala. 110—Opinion of the Jus¬ 
tices. 18 So.2d 674, 244 Ala. 386— 
State V. Vaughan, 4 So.2d 5, SO 
Ala.App. 201, certiorari denied 4 
So.2d 9. 241 Ala. 628—In re Opin¬ 
ions of the Justices, 166 So. 706, 
282 Ala. 66—Porter Coal Co. v. Da¬ 
vis, 166 So. 93, 281 Ala. 369—Cor¬ 
pus Juris cited in Parke v. Brad¬ 
ley. 86 So. 28, 29, 204 Ala. 456. 

Alaska.—^U. a v. Stromberger, 9 
Alaska 689. 

Aria—State v. Marana Plantations. 
Inc., 262 P.2d 87, 75 Aria. Ill— 
Peters v. Frye, 223 P.2d 176, 71 
Ariz. 30—Crane v. Frohmiller, 45 
P.2d 965, 46 Ariz. 490. 

Ark.—Corpus Juris Seoundton cited 
la City of Harrison v. Snyder, 231 
aw.2d 96. 97. 217 Ark. 528, 

Ark.—^Merritt v. No Fence Dlst. No. 2 
of Jefferson County, 172 S.W.2d 684, 
205 Ark. 1129—Gross v. Homard, 
144 S.W.2d 705, 201 Ark. 891— 
Hogue V. Housing Authority of 
North Little Rock, 144 S.W,2d 49, 


201 Ark. 263—Johnson v, Bramlett, 
97 S.W.2d 631, 198 Ark. 71. 

Cal.—^Parker v. Riley, 113 P.2d 873, 
18 Cal.2d 83. 134 A.L.R. 1406. 

Adams V. Wolff, 190 P.2d 665, 
84 Cal.App.2d 435—^Blatz Brewing 
Co. V. Collins, 160 P.2d 87, 69 Cal. 
App.2d 639—Daigh v. Schaffer, 73 
P.2d 927. 23 Cal.App.2d 389—Bx 
parte Lasswell. 86 P.2d 678, 1 Cal. 
App.2d 183—People v. Sterling Re¬ 
fining Co.. 261 P. 1080, 86 Cal.App. 
568. 

Colo.—^Prouty v. Heron. 256 P.2d 766, 
127 Colo. 168—Hazlet v. Gaunt, 250 
P.2d 188, 126 Colo. 386—Sapero v. 
State. Board of Medical Bxaminers, 
11 P.2d 666. 90 Colo. 668. 

Conn.—Len-Lew Realty Co. v. Palsey, 
107 A.2d 403, 141 Conn, 524—State 
V, Stoddard. 13 A.2d 686, 126 Conn. 

I 623. 

Del.—State r. Retowskl, 176 A. 826, 
6 W.W.Harr. 330. 

U.C—^Township of Franklin, Somer¬ 
set County. N. J. v. Tugwell. 86 
F.2d 208, 66 App.D.C. 42—Savage 
V. District of Columbia, Mun.App., 
64 A.2d 662. 

Fla.—Robbins v. Webb’s Cut Rate 
Drug Co., 16 So.2d 121, 153 Fla. 822 
—^Pridgen v. Sweat, 170 So. 663, 
126 Fla. 698—^Richardson v. Bald¬ 
win, 168 So. 256, 124 Fla. 283— 
Spencer v. Hunt, 147 So. 282, 109 
Fla. 248—^Ex parte Lewis, 135 So. 
147, 101 Fla. 624—State ex rel. Da¬ 
vis V. Green, 116 So. 66, 96 Fla. 
117—State V. Fowler, 114 So. 435, 
94 Fla. 762—^Merrell v. City of St. 
Petersburg, H»9 So. 316, 91 Fla 
858—^Pursley v. City of Ft Myers, 
100 So. 366, 87 Fla 428—Bailey v. 
Van Pelt, 82 So. 789, 78 Fla 837, 
853—State v. Duval County, 79 So. 
692, 76 Fla 180. 

Ga—^Flynn v. State, 76 S.B.2d 88, 88 
GaApp. 62, appeal transferred 74 S. 
E.2d 461, 209 Ga 519—Telford v. 
City of Gainesville, 66 S.B.2d 246, 
208 Ga 66—^Bohannon v. Duncan, 
196 S.B. 897, 185 Ga 840. 

Idaho.—Corpus Jtizis cited In State 
V. Nelson, 213 P. 858, 860, 86 Idaho 
713. 

Ill.—^People ex rel. Gutknecht v. Chi¬ 
cago Regional Port Dist, 123 N.B. 
2d 92, 4 IlL2d 368—People ex reL 
Chicago Dryer Co. v. City of Chi¬ 
cago, 109 N.E.2d 201, 413 IlL 315— 
Kough V. Hoehler, 109 N.B. 2d 177, 
413 IlL 409—^People v. Brown, 95 N. 
B.2d 888, 407 Ill. 665—McDougall 
V. Lueder, 68 N.B.2d 899, 389 Ill. 
141, 166 A.L.R. 1059—Toplis & 

Harding v. Murphy, 61 N.B.2d 606, 
884 m. 463—People ex rel. Barrett 
V. Logan County Building & Loan 

.Ass’n. 17 N.E.2d 4, 369 HL 618— 
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Parks V. Llbbey-Owens-Ford Glass' 
Co., 196 N.B. 616, 360 Ill. 130— 
People ex rel. Soble v. GIU, 193? 
N.B. 192, 358 Ill. 261—R. G. Lydy^ 
Inc., V. City of Chicago, 190 N.B. 
273. 366 111. 230—Welton v. Ham¬ 
ilton. 176 N.B. 333, 344 Ill. 82— 
People V. Barnett. 176 N.B. 108, 344 
Ill. 62, 76 A..L.R. 1044—^Zurich Gen¬ 
eral Accident & Liability Ins. Co. 
V. Industrial Commission, 166 N.B. 
307. $25 Ill. 452—Milstead v, Boone, 
133 N.B. 679. 301 Ill. 213—People 
V. Sholem, 128 N.B. 377, 294 IlL 
204. 

Ind.—Town of Klrklin v. Bverman, 
29 N.B.2d 206. 217 Ind. 683—Finan¬ 
cial Aid Corporation v. Wallace, 23 
N.E.2d 472, 216 Ind. 114, 125 A.L.R, 
736—^Edwards v. Housing Author¬ 
ity of City of Muncie, 19 N.B.2d 
741, 215 Ind. 330—Town of Walker- 
ton V. New York. C & St L. R. 
Co., 18 N.B.2d 799. 216 Ind. 206, cer¬ 
tiorari denied 60 S.Ct. 76. 208 U.S. 
666, 84 L.Ed. 467—^Kryder v. State, 
15 N.B.2d 886. 214 Ind. 419, appeal 
dismissed 59 S.Ct 154, 306 U.S. 
670, 83 L.Bd. 359—Fry v. Rosen. 
189 N.B. 375, 207 Ind. 409, appeal 
dismissed Rosen v. Fry, 66 S.Ct 
143, 298 U.S. 626, 79 L.Bd. 636. 

Iowa.—^Miller v, Schuster, 289 N.W. 
702, 227 Iowa 1006—State v.' Van 

I Trump, 276 N.W. 669, 224 Iowa 
604—Vilaa v. Iowa State Board of 
Assessment and Review, 273 N.W. 
338, 223 Iowa 604, appeal dismissed 
68 S.Ct 38, 302 U.S. 637, 82 L.Ed, 
496, rehearing denied 58 S.Ct 136, 
302 U.S. 776, 82 L.Bd. 601, and fol¬ 
lowed in 273 N.W. 346—Goodlove 
V. Logan, 261 N.W. 89, 217 Iowa 98. 

Kan.—Johnston v. City of CoffeyvlUe, 
264 P.2d 474, 176 Kan. 357—Corpus 
Juris QLUOted in Langworthy v. Ka- 
del, 40 P.2d 443, 446, 141 Kan. 250. 

Ky.—Young v. Willis, 203 S.W.2d 5, 
806 Ky. 201—Commonwealth ex reL 
Meredith v. Johnson. 166 S.W.2d 
409, 292 Ky. 288—^Bloemer v. Tur¬ 
ner, 187 S.W.2d 387, 281 Ky. 832— 
Kerr v. City of Louisville, 111 S.W. 
2d 1046, 271 Ky. 335—Spahn v. 
Stewart 103 S.W.2d 661, 268 Ky. 97 
—Craig V. O’Rear, 261 S.W. 828, 
199 Ky. 563—^Barrow v. Bradley, 
227 S.W. 1016, 190 Ky. 480. 

La.—Corpus Juris Secundum <dted in 
City of Alexandria v. Alexandria 
Fire Fighters Ass’n, Local No. 540, 
67 So.2d 673, 674, 220 La. 764— 
Corpus Juris cited in State v. 
Smith, 166 So. 72, 83. 184 La. 263 
—State V. Washburn, 147 So. 489, 
177 La 27—State v. Richardson, 
147 So. 846, 176 La 1054—City of 
Shreveport v. Capps, 147 So. 12, 176 
La 849—City of Shreveport v. Ma- 
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lone, 147 So. 12, 176 I-a. 848—State 
V. Antee, 147 So. 11, 176 La. 847— 
State V. Malone. 147 So. 11, 176 La. 
845 —Ooipns Juris aixoted in State 
. V. Watkins. 147 So. 8, 10, 176 
837 —state ex reL Higgins v. Alck- 
len. 118 So. 425. 167 La. 456—City 
of Shreveport v. Price, 77 So. 8S3, 
142 La. 936. 

Me.—State v. Prescott, 151 A. 426. 
129 Me. 239. 

Md.—Maryland Co-op. Milk Produc¬ 
ers V. Miller. 182 A. 432, 170 Md. 
81—Corpus Juris cited in West v. 
Philadelphia. B. & W. R. Co., 141 
A. 509. 516, 155 Md. 104. 

Maas.—In re Opinion of the Justices, 
19 KE.2d 807, 302 Mass. 605—^At¬ 
torney Genera! v, Brlssenden. 171 
N.B. 82, 271 Mass. 172—Attleboro 
■ TTrust Co. V. Commissioner of Cor¬ 
porations and Taxation, 153 NT.E. 
333, 257 Mass. 43. 

Mich.—Tribbett v. Village of Marce!- 
lus, 293 N.W. 872, 294 Mich. 607, 
followed In Rood v. City of Lapeer, 
293 NT.W. 878, 294 Mich. 621—^In re 
f Brewster Street Housing Site in 
City of Detroit, 289 N.W. 493. 291 
Mich. 313—Chemical Bank & Trust 
Ca T. Oakland County, 251 N.W. 
395, 264 Mich. 673. 

Miss.—Clark v. State, 152 So. 820, 
169 Miss. 369. 

Mo.—corpus Juris Seciudxun cited in 
City of Springfield v. Clouse, 206 
S.W.2d 639, 645, 356 Mo. 1239— 
Ex parte Williams, 139 S.W.2d 485, 
345 Mo. 1121, certiorari denied Wil- 
• Hams V. Golden, 61 S.Ct. 42, 311 
. U.S* 675, 85 L.Bd, 434—State ex rel. 

• Field V. Smith, 49 S.W.2d 74, 329 
Mo. 1019—State ex reL Carpenter 
V. City of St Louis, 2 S.W.2d 713, 

1 318 Mo. 870—Corpus Juris cited in 
Cavanaugh v. Gerk, 280 S.W. 61, 52, 

. 313 Mo. 375. 

Mont—State v. Stark, 52 P.2d 890, 
100 Mont 365—Chicago, M. & St 
P. Ry. Ca V. Board of Railroad 
Oom*rs, 247 P. 162, 76 Mont 305— 

' State V. Johnson, 243 P. 1073, 75 
Mont 240. 

Neb.—Smlthberger v. Banning, 262 
N:W, 492, 129 Neb. 661, 100 A.L.R. 
686—dearie v. Yensen, 226 N.W. 

’ 464, 118 Neb. 835, 69 A.L.R. 257. 
Nev.—^Moore v. Humboldt County, 
232 P. 1078, 48 Nev. 397. 

N.J.—Borough of Little Ferry v. 
Bergen County Sewer Authority, 89 
A.2d 18, 9 N.J. 536, certiorari de¬ 
nied 73 S.Ct 105, 344 I7.S. 865, 97 
L.Ed. 670. 

Corpus Juris Secundum attoted in 
Sea Isle City v. Vinci, 112 A.2d 18. 
19, 34 NJ.Super. 273. 

. Velx V. Seneca Building & Loan 
Ass'n of Newark, 19 A.2d 219, 126 
N.J.Law 814, 183 A.L.R. 1486. 

State V. Larson, 160 A. 656, 10 
NJr.Misa 384. 

N.M.—State v. Spears, 259 P.2d 356, 
67 N.M. 400, 39 A.L.R.2d SOS- 
State ex tbL Sofeico v. Heffeman, 
67 P.2d 240, 41 N.M. 219. 


jf.T.—^People, on Complaint of Tonof- 
sky, V. Blanchard, 42 N.B.2d 7, 288 
N.Y. 145—Mooney v. Cohen, 4 N.B. 
2d 73, 272 N.T. 33, remittitur 

amended 4 N.E.2d 82i; 272 N.T. 697. 

Levine v. O’Connell, 88 N.T.S.2d 
672, 275 App.Div. 217, affirmed 91 
N.B.2d 322, 300 N.T. 658—Gardner 
V. Glnther. 230 N.T.S. 176. 232 App. 
Dlv. 296, afilrmed 178 N.E. 802, 257 
N.Y. 678. 

De Agostlna v. Parkshlre Ridge 
Amusements, 278 N.T.S. 622, 166 
Misc. 618—^Merkle v. Pasc^es, 204 
N.T.S. 102, 123 Mlsa 203—^Plants 
V. Board of Sup’rs of Rensselaer. 
County, 204 N.T.S. 27, 122 Misa 
576—^Ross V. Arbury, 133 N.Y.S.2d 
62, 206 Misc. 74—^Tropp v. Knicker¬ 
bocker Village, 122 N.T.S.2d 360. 
205 Misc. *200, affirmed 136 N.T.S.2d 
618, 284 App.piv. 935—^New York 
City Housing Authority v. Knowles, 
103 N.T.S.2d 270. 200 Misa 166— 
In re Karlinskl’s Estate, 43 N.T.S. 
2d 40, 180 Misa 44. 

Wuebker v. James, 58 N.Y.S.2d 
671. 

N.C.—State ex reL Taylor v. Carolina 
Racing Ass’n, 84 S.E.2d 390, 241 
N.C. 80—Carolina-Virglnla Coastal 
Highway v. Coastal Turnpike Au¬ 
thority, 74 S.B.2d $10, 237 N.C. 62— 
State V. Curtis. 62 S.E.2d 364, 230 
N.C 169—Pue V. Hood, 22 S.B.2d 
896, 222 N.C. SIO—Corpus Juris Se¬ 
cundum quoted in Motsinger v. Per¬ 
ryman, 9 S.B.2d 511. 614, 218 N.C. 
15—Cox V. City of Kinston, 8 S.E.2d 
252, 217 N.C. 89-1—Durham Provi¬ 
sion Co. V. Daves, 128 S.B. 598, 190 
N.C. 7. 

N.D.—^Perch v. H 9 using Authority of 
Cass County, 59 N.W.2d 849—^An¬ 
derson V. Peterson, 64 N.W.2d 642, 
78 N.D. 949—State ex reL Syvertson 
V. Jones, 23 N^W.2d 64, 74 N.p. 466. 

Ohio.—Weber v. Board of Health, 
Butler County,. 74 N.B.2d 331, 148 
Ohio St. 389—City of Cleveland v. 
Piskura, 60 N.E.2d 919, 145 Ohio 
St. 144—^Belden y. Union Central 
Life Ins. Co., .65 N.B.2d 629, 143 
Ohio St. 329, appeal dismissed 65 
S.Ct. 129, 823 U.S. .674, 89. L.Bd. 
548, and Koplin v. Ohio Nat. Life 
Ins. Co., 65 act. 136, 323. U.S., 674, 
89 L.Ed. 648, reversed on other 
grounds 56 N.E.2d 177, 78 Ohio 
App; 267-—Divisional Code Author¬ 
ity No. 23, Retail Solid Fuel Indus¬ 
try V. Relsenberg, 196 N.B. 424, 129 
Ohio St 679. : 

Strain v. Southerton, 62 NJB3.2d 
633, 75 Ohio App. 436—^Hurst v. 
Haak, 55 N.E.2d 694, 73 Ohio App. 
-189, appeal dismiss^ 52 N.B.2d 
864, 142 Ohio St 606-^In re 

Brown’s Guardianship, 61 NJB3.2d 
667. 72 Ohio App. 289. 

Poliak Steel Co. v. Tax Commis¬ 
sion, 6 Ohio Supp. 328, reversed on 
other grounds 41 N.B.2d 428, 70 
Ohio App. 322. 

OkL—^Harris v. State ex reL- Okla¬ 
homa Planning & Resources Board, 

KU 


16 C.J.S. 

851 P.2a 799. 207 OW. 689—WeHs 
V. cnillders, 16^ P.2d 868 , 196 OU 
339—^Black v. Oklahoma Funding 
Bond Commission, 140 P.2d 740, 193 
Okl. 1—Gibson Products Co. of Tul¬ 
sa V. Murphy, 100 P.2d 463, 186 Okl 
714. 

Ex parte Woodruff, 210 P.2d 191, 
90 OklCr. 69. 

Or.—Savage v. Martin, 91 P.2d 273, 
161 Or. 660—^Van Winkle v. Fred 
Meyer,. Inc., 49 P.2d 1140, 161 Or. 
455. 

Pa.—Santus v. Unemployment Com¬ 
pensation Board of Review, 110 A 
2d 874—^In re Marshall, 69 A2d 
619, 363 Pa. 326—Chester County 
Institution Dist v. Commonwealth, 
17 A.2d 212, 341 Pa. 49—Wilson v. 
School Dist of Philadelphia, 195 
A. 90, 328.Pa. 226—^In re Baldwin 
.Tp., Allegheny County, Annexation, 
168 A. 275, 306 Pa. 499—In re Bald¬ 
win Tp., Allegheny County, Annex¬ 
ation, 158 A. 272, 3(15 Pa. 490. 

Appeal of Weinstein, 48 A2d 1, 
159 Pa.Super. 437—Commonwealth 

V. Reitz, 39 A.2d 522, 156 PaSuper. 
122 —City of Scranton v. Hollen- 
berg, 31 A2d 487, 162 PaSuper. 
138—^Marchines v. P;ennsylvania 
Unemployment Compensation 
Board of Review, 24 A.2d 69148 
PaSuper. 1, 

Commonwealth r. Baldwin, 10 Pa 
Dist, & Co. 240. 

Bell Telephone Co. of Pennsylva¬ 
nia Driscoll, Com.Pl., 50 Dauph. 
Co. 66, affirmed 21 A.2d 912, 843 Pa 
109—Scudder ,v. Smltl^ .Com.PL, 45 
DauphCilo. 209, affirmed 200 A. 601, 
331 Pa 165—Commonwealth v. 
Smoker, Com.PL, 54 LanaL.R6V. 
181-—In re Weaverland School Dist, 
63 LanaLuRev. 367, 67 Tork Leg. 
Rea 111, affirmed 106 A2d 812, 378 
Pa 449—Evans v. West Norriton 
Tp. Municipal Authority, Com.PL, 
67 Montg.Co. 823, 48 Mun.L.R. 120, 
affirmed 87 A.2d^ 474, 870. Pa 150. 
S.C—State V. Ross, 194 S.E, 439, 185 
S.C. 472-H31arke v. South Carolina 
Public Service Authority, 181 S.K 
481, 177 S.C. 427—State v. Moorer, 
150 S.E. 269, 152 S.C 455, appeal 
dismissed and certiorari denied 
Johnson v. State Highway Com¬ 
mission of South. Carolina 50 S.Ct 
288, 281 U.S. 691, 74. KEd. 1120. 
Tenn.—^Houck v. Mintoa 212 S.W.2d 
891, 187 Tenn. 38—^McQueen v. Mc- 
Canlesa 187 S.W.2d 630. 182 .Tenn. 
453—Richardson v. .Reesa 57 S.W. 
2d 797, 165 Tenn. 661—Corpus Jtizis 
' dted in Crenshaw v. Barbour, 86 
aW.2d 87, 90, 162 Tenn. 235.- 
Tex.—^Texas Nat. Guard Armory 
Board V. McOraw, 126 S.W.2d 627, 
132 Tex. 612—^Brown v. Humble Oil 
& Refining Co., 83 S.W.2d 936, 126 
Tex. 296, 99 A.L.R. 1107, rehearing 
denied Brown v. Humble Oil & Re¬ 
fining Co., 87 S.W.2d 1069, 126 Tex. 
296, 101 A.L.R. 1893. ‘ 

Fritter v. West, Civ.App., 66 S. 

W. 2d 414, error refused—Burgess 
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the tax rate,® to fix the terms of judges^ to create 
inferior courts,* to make laws for the general wel-^ 
fare,^ to regulate the hours of labor,lo to appropri¬ 
ate money,to limit the sum that shall be used for 


a public building, 12 to create or define offenses and 
prescribe the punishment thereof,!* or any other 
fundamental or basic power.i^ Power, the exercise 
of which would effect the repeal of existing provi- 


V. American Rio Grande Liand & 
Irrigation Co., Civ.App., 295 S.W. 
649 —Green v. City of Amarillo, 
Civ.App./ 244 S.W. 241, affirmed 
City of Amarillo v. Green, Com. 
App., 267 S.W. 702. 

Ratcliff V. State, 289 S.W. 1072, 
106 TexCr. 37. 

Utah;—Western leather & Finding 
Co. State Tax Commission of 
Utkh. 48* P.2d 626, 67 Utah 227— 
State V. Goss, 11 P.2d 340, 79 Utah 
559. *; 

Yt.—State V. Anclair,-4 AL.2d 107, 110 
Vt' 147—Village of Waterbui^ ▼. 
Melendy, 199 A. 286. 

Ya._Almond ▼. Gilmer, 49 S.B.2d 481,' 

188 Va. 1-r-Southem Ry. Co. v. 
Commonwealth, 167 S«SS. 578, 169 
Va. 779; reversed on other grounds 
Southern By. Co. v. Commonwealth 
of Virginia ex reLvShlrley,: 64 S.C^ 
148. 290 U.a 196, 78 IxEd. 260.. 
Wash.-^orptui JxaHiB Secundum died 
in-State, ex i^eL . Everett Fire Fight¬ 
ers Xocal Ko.. 360 V. Johnson, 271 
P.2d . 662; 664r--Senlor Citizens 
League v. Department ef Social 
Sec. of Washington, 228 P.2d 478, 
38 Wash.2d 142. . 

Wis.—Clty.of Milwaukee v. Sewerage 
Commission of City of Milwaukee, 
67 NTiW.Sd 624, 268 Wls.^842—Unit¬ 
ed Gas, Coke & Chemical Workers 
of America. I^cal 18. ,C.I,0.Wls- 
'consln . Bmployinent Relations 
Board. 8‘6 l7.W.2d 692, 256. Wis. 154, 
certiorari granted 71 aCt. 283, 8.40 
U.S. 903, 96 .Li.Bd. 364—In re Cohr.. 
stitutionallty of Section 261.18, 
Wisconsin Statutes, 236 N.W. 7l7, 
204 Wis.501. 

12 .C.J. p 839 note 71. 

Delegation of the police power see in¬ 
fra. 8 178. 

Ratnre of the and not the 

liability of Its abuse or the manner of 
its exercise, detemaines the validity 
of its deleg^on by legislature under 
constitutional provision; against dele- ‘ 
gation of legislative power. .. 
Minn.—Le^ v. Delmont, 36 N.W.2d 
689, 228 Minn. 101. 

ITeltaier jmomor of' necessity nor 
gravity of situation. arising from 
economic xir social • conditions allows 
legislature to abdicate transfer or 
delegate its:, constitutional authority 
or duty to another branch of gov¬ 
ernment. ' . ' .'. ^ 

N.C—^Motsingef V. Perryman,- 9 BE. 
2d 611, 218 N.C 16. 

Pa.-^Holgate Bros Cs v: Bashore. 

200 A. 672^ 831 Pa. 266, 117. A.I-.R. 

. 689.. . ... * V • : 

Wia—In State ex reL Attorney 

. GeneraJ, 264 K.W, 682,. 226 Wis. 


The power to declare whether or 
not there shall be a law to determine 
the general purpose or policy to be 
achieved by the law and to fix the 
limits of its operation cannot be del¬ 
egated by the legislature. 

Okl.—School Dist. No. 25 of Woods 
County V. Hodge, 188 P.2d 575, 199 
OkL.Sl. 

Wis.—State V. Auer, 221 N.W. 860, 
197 Wis. 284—State v. Whitman, 
220 N.W. 929, 196 Wis. 472. 

XTot construed too broadly 

(1) Although the principle of con¬ 
stitutional law that power conferred 
on the legislature to make law cannot 
be delegated by that body to any 
other body or authority must be giv¬ 
en full force effect and should 
not he Improperly extended for any 
consideration of convenience, or sup¬ 
posed necessity, nevertheless, it 
must not be cbnstrued too broadly, 
since by doing so court would hinder 
eVmil the most commonplace func¬ 
tions of administrative government. 
SvC.—De Loach v. Scheper, 198 S.B. 

409, 188 S.a 21. 

(2) The constitutional prohibition 
against delegation of legislative pow¬ 
ers is given a liberal Interpretation 
in favor of constitutionality of leg¬ 
islation. 

Iowa.—^Mfiler v. Schuster, 289 N.W. 
702, 227 Iowa 1005. 

General principles applicable in con- 
stroia^, constitution 
In ascertaining meaning of consti¬ 
tutional prohibitio.n against delega-. 
tion. of legislative, power, general 
principles of constitutional law and 
common law as declared by states 
and federal supreme court may be 
considered. 

Tex,—^Trimmier v. Carlton, 296 S.W. 
1070, 116 Tex. 572. 

Vt.-^tate Highway Board v. Gates, 
1 A.2d 826, 110 Vt. 67. 

6 . U.S.—iiarabee Flour Mills Co. v. 
Nee, D.C.MO., 12 F.Supp. 395, re¬ 
manded, aCA., 81 P.2d 623. 

Ind.—^Zoercher v. Agler, 172 N.B. 186, 
202 Ind. 214, 70 XUR. 1232, fe- 
heaidng denied 172 N.B. 907, 202 
Ind. 214, 70 A.L.R. 1232, 

N.Y.—Cook V. Up-To-Date Silk Tam. 
Dyeing Co.,.'278 N-T.S. 848, 165 
Misc, 486. 

Pa.—Corpus. Juris quoted in Ameri¬ 
can Baseball Club v. City of Phil¬ 
adelphia, 167 A. 891, 897, 812 Pa. 

= 811. 

Tex—Dorado Independent. School 
DlstL V. Tisdale, Com,App., 8 S.W. 

. 2d 420. 

yt.~-.0o>P!cui juris- Seonndum cited, in 

5SS 


Ruppert V. Morrison, 85 A.2d 684, 
687, 117 Vt. 83. 

12 C.J. p 840 note 72, 

Capital stock valuation 

The Capital Stock Tax is nbt un¬ 
constitutional as unlawfully delegat¬ 
ing congress* powers, as it does not 
delegate any power of taxation, but 
merely allows taxpayers to declare. 
value of their capital stock. 

U.S.—^Midvale Paper Board Co. v. 

U. S., D.C.N.T., 31 F.Supp. 861, 

7. Ill.—^People V. Bast St. Louis 
Blectjon Com'rs, 92 N.B. 165# 345 
IlL 298. ’ ‘ j 

Okl.—^In re County Com’rs of Coun¬ 
ties Comprising Seventh Judicial I 
Dist, 98 P. 667, 22 OkL 435. 
a N.T.—Sill V. Coming, 16 N.T. 297. 
Va.—McCurdy v. Smith, 60 S.B.‘ 7'8,, 
107 Va. 757. / 

Wash.—^In re Cloherty, 27 P. 1064,' 
2 Wash, 137. 

Wis.—State v. Sawyer County, l23'N. 

W. 248, 140 Wis. 634. 

16 C.J. p 864 note 67. 

9. Mass.—^In re Opinion of the Jus¬ 
tices, 191 N.B. 33, 286 Mass. 611. > 

N.J.—Corpus Juris Seeundnm quoted^' 
in Sea Isle City v. Vinci, 112 A.2d 
18, 19, 34 NJ.Super. 273. ' *. 

10. Colo.—^Burcher v. People, 93 P.* 
14, 41 Colo. 495, 124 Am.S.R. 134.' 

IL Ala.—^In re Opinion of the Jus-^ 
tices, 13 So-2d 674, 244 Ala. 886. 
Ariz.—Crane v. Frohmiller, 46 P.2d 
956, 45 Ariz. 490. 

Idaho.—^Blaine County Inv.' Co. v. 
Gallet 204 P. 1066, 36 Idaho ld2. 

12. N.D.—State v. Budge, 105 N.W. 
724, 14 N.D. 632. 

13. U.S.—^U. S. V. Direct Sales Co.,’ 
D.C.S.C., 40 F.Supp. 917. 

La.—State v. Whitlock, 192 So. 607, 

I 193 La. 1044—State v. Maitrejean, 
192 So. 361, 193 La. 824. 

Mass.—^In re Opinion of the Justices, 
133 N.B. 453, 239 Mass. 606. 

N.J.—Corpus Juris Secundum quoted 
in Sea Isle City v. Vinci, 112 A.2d 
18, 19, 34 N.J.Super. 273. 

N.T.—^People v. Greenbaum, 280 N. 

. Y.S. 771, 244 App.Div. 778. 

Darweger v. Staats, 276 N.T.S.' 
894, 163 Misc. 522, affirmed 278 N. 
Y.S. 87, 243 App.Div. 380, affirmed 
196 N.B. 61. 267 N.Y. 290. 

Va.—^Taylor v. Commonwealth, 46 S. 

B.2d 384, 187 Va. 214. 

12 aj. p 840 note 77, 

14. N.J.—Corpus Juris Secundum* 
quoted in Sea Isle City v. Vfiici, 112 

I A2d 18, 19, 84 N.LSuper. 273. . 

I Ohio.—^In re Brown's Guardianship,. 

.61 N.E.2d 667, 72 Ohio App. 289. . / 

Pa.—^Wilson V. School Dist. ef Phil¬ 
adelphia,* 196 A. 90, '828 Pa. 22^ . 
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sions of general law, may not be delegated,nor 
may the legislature give to any one absolute discre¬ 
tion to ignore or nullify, without conditions, a law 
which it has enacted.^® 


16 aj.s. 

On the other hand, any power not legislative m 
character which the legislature may exercise it 
may delegate,and it may make such delegation 


Bell Telephone Co. of Pennsylva¬ 
nia V. Driscoll, Com.Pl., 50 Dauph. 
<Co. 6$, affirmed 21 A.2d 912, 343 
Pa. 109—Scudder v. Smith, Com. 
PL, 45 Dauph.Co. 209. 

Other powers that cannot he dele, 
gated 

(1) To suspend a law. 

Ala.—Montgomery v. State, 163 So. 
365, 231 Ala. 1, 101 AD.R. 1394, 
answers conformed to 163 So. 371, 
26 AlaApp. 334, certiorari denied 
163 So. 877, 231 Ala. 41. | 

(2) To enact laws regulating 
trades, businesses, or professions for 
the common good. 

R.I.—State V. Conragan, ILL, 192 A. 
752, 58 R.L 313. 

(3) To regulate municipal corpora^ 
tiona. 

Arlz.—^Menderson v. City of Phoenix, 
Aria., 76 P.2d 321, 51 Ariz. 280. 

<4) To create a public office. 

Mo.—State ex reL Rosenthal v. Smi¬ 
ley, 263 S.W. 825, 304 Mo. 649. 

(6) To fix salaries of county offi¬ 
cers. 

Tenn.—Hunter v. Conner, 277 S.W. 
71, 162 Tenn. 258. 

(6) Determination that claim of 
importer constituted moral obllgap 
tk>n. 

U.S.—DT. S. Sugar Bqualization Board 
V. P. De Ronde & Co., C.C.ADel., 
7 P.2d 981. certiorari granted U. 
S. Sugar Bqualization Board v. P. 
De Ronde & Co., 46 S.Ct. 107, 269 
U.a 548, 70 LuBd. 406. 

<7) Assumption of obligation of 
state to pay moral or equitable 
claim. 

K.Y.—Willlamsburgb Sav. Bank of 
Brooklsm v. State, 153 N.E. 58, 243 
N.Y. 231, motion denied 154 N.B. 
€19, 243 N.Y. 593. 

(8) To determine working condi¬ 
tions, wages, and pensions of city em¬ 
ployees. 

Wash.—^State ex reL Everett Fire 
Fighters Local No. 350 v. Johnson, 
278 P.2d 662. 

(9) To appoint public officers. 

Mass.—^In re Opinion of the Justices, 

19 N.E.2d 807, 302 Mass. 605. 

<10) To determine impeachments 
of public officers. 

Maas .—^In re Opinion of the Justices, 
19 N.R2d 807, 302 Mass. 605. 

(11> To declare emergency. 

OkL—Wells V. Childers, 166 P.2d 871, 
196 OkL 353. 

<12> To create or alter boundaries 
of congressional districts. 

Wash.—State ex rel. Shorett v. 
Reeves. 169 P.2d 704, 25 Wash.2d 
llA 


(13) To reapportion representa¬ 
tives. 

Me.—Opinion of the Justices, 94 Au 
2d 816, 148 Me. 404. 

Formatioii of school districts 

(1) The legislative power to pro¬ 
vide for the formation of school dis¬ 
tricts, management, taxes, and as¬ 
sessment and collection of taxes has 
been held nondelegable. 

Tex.—^E1 Dorado Independent School 
Dist V. Tisdale, Coni.App., 3 S.W.2d 
420. 

(2) The provision in statute adopt¬ 
ing county unit plan of education In 
a coimty, conferring on the legisla¬ 
tive delegation the authority to fix 
the amount that may be borrowed by 
county board of education for pur¬ 
pose of repairing, enlarging, con¬ 
structing, and equipping school build¬ 
ings, was violative of constitution. 
S.C.—^Moseley r. Welch, 89 S.E.2d 183, 

209 S.C. 19. 

(3) However, it has also been held 
that the legislature may delegate its 
I>ower to create and change the 
boundaries of school districts. 

Ark.—Common School DlsL No. 42 
1 V. Stuttgart Special School Dlst. 
No. 22, 58 S.W.2d 680, 187 Ark. 
119. 

(4) Section of act which authorizes 
committee to inquire, investigate, and 
confer in public meetings with inter¬ 
ested inhabitants and school author¬ 
ities and which gives committee ad¬ 
visory power of recommendation, but 
which gives it no power to create a 
school district or to change bounda¬ 
ries but makes recommendations of 
committee effective only on approval 
by voters at an election, does not 
vest committee with discretion as to 
what law should be and is not uncon¬ 
stitutional as InvaUd delegation of 
legislative power. 

Ill.—^People v. Loitz, 106 N.B.2d 838. 
412 IlL 313, 

16. La.—Corpus gazis quoted In 
State V. Watkins, 147 So. 8, 10, 
176 L€L 837. 

N.Y.—^Davidson v. Walker, 226 N.Y. 
S. 329, 222 App.Div. 437, reversed 
on other grounds 162 N.E. 282, 248 
N.Y. 357. 

12 CJ. p 840 note 78. 

16. U.S,—H. S. Sugar Equalization 
Board V. P. De Ronde & Co., C.C. 
A.Del., 7 F,2d 981, certiorari grant¬ 
ed U. S. Sugar Equalization Board 
V. P. De Ronde & Co., 46 S.Ct. 107, 
269 U.S. 548, 70 L.Ed. 406. 

17- U.S.—^Perkins v. Lukens Steel 
Co.. APP.D.C., 60 S.C:t. 869, 310 U. 
S. 113, 84 L.Ed. 1108. 

Hotch V. U. S., C.A.Alaska, 212 
F.2d 280—Cudahy Packing Co. V. 
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Fleming, C.C.A.Minn., 122 F.2d 1006, 
reversed on other grounds Cudahy 
Packing Co. v. Holland, 62 S.Ct 808 
816 U.S. 786, 86 D.Bd. llOl—Ro^ 
Chester Gas & Electric Corporation 
V. McGowan, C.(iA.N.Y., 115 F.2d 
963—Arrow Distilleries v. Alexan¬ 
der, 0.C.A*7, 109 F.2d 397, certio¬ 
rari denied 60 S.Ct. 1096, 310 U.a 
646, 84 L.Ed. 1412, motion granted 
61 S.<3t. 66, 311 U.a 613, 85 L.Bd. 
889. 

Patton V. Administrator of Civil 
Aeronautics, D.aAlaska, 112 p. 
Supp. 817, reversed on other 
grounds 217 F.2d 395. 

Ark.—^Merritt v. No Fence Dist No. 
2 of Jefferson County, 173 S.W.2d 
684, 205 Aik. 112$. 

CaL—Parker v. Riley, 118 P.2d 873, 
18 C!al.2d 83, 184 A.L.R. 1405. 

IlL—McDougall v. Lueder, 58 N.B. 
2d 899, 389 IlL 141, 156 A.L.R. 1069 
—Toplis ds Harding v. Murphy, 51 
N.E.^d 505, 384 HL 468—Peofild ex 
reL Barrett v. Logan County Build¬ 
ing & Loan Ass'n, 17 N.E.2d 4, 369 
IlL 618—^Berry v. City of Chicago, 
151 N.E. 581, 820 IlL 636. 

Ky.—Commonwealth ex r©L Meredith 
V. Johnson, 166 S.W.2d 409, 292 Ky. 
288—^Irvine Toll Bridge Co. v, Bs- 
till (bounty, 276 aW. 684, 210 Ky. 
170. 

La.—Oorpns gozls Seonuftiim Mted In 
City of Alexandria v. Alexandria 
Fire Fighters Ass'n, Local No. 640, 
67 So.2d 673, 674, 220 La. 764. 

Me.—Corpus Juris cited In Inhabit¬ 
ants of Town of Jonesport v. In¬ 
habitants of Town of Beals, 168 A 
860, 131 Me. 87. 

Md.—^Price v. dawns, 26 A.2d 672, 
180 Md. 582. 

Minn.—^Lee v. Delmont, 86 N.W.2d 
530, 228 Minn. lOL 

N.J.—State V. Blehl, 51 A.2d 554, 135 
N.J.Law 268. 

N.M.—State v. Spears, 259 P.2d 856, 
67 N.M. 400, 39 AL.R.2d 525. 

N.Y.—^Rockland County Anti-Reser¬ 
voir Ajss’n V. Duryea, 128 N.Y.S.2d 
445, 282 App.Div. 457—Dictaphone 
Corporation v. O'Leary, 29 N.Y.S.2d 
352, 262 App.Div. 359, reversed on 
other grotmds 41 N.E.2d 68,. 287 
N.Y. 491. 

N.C.—Corpus Juris Seonndnm Mted in 
Motsinger v. Perryman, 9 S.B.2d 
611, 614, 218 N.a 15—Meador v. 
Thomas, 170 S-E. 110, 205 N.C 142. 

Ohio.—Strain v. Southerton, 62 N.B. 
2d $38, 75 Ohio App. 435, affirmed 
74 N.B.2d 69, 148 Ohio St 163. 

Or.—^Livesay v. I>e Armond, 284 P. 
166, 131 Or. 563, 68 AL.R. 422. 

Pa.—^In re Weaverland School Dist, 
Com.FL, 58 Lanc.L.ReY. 867, 67 



16 C.J.S. CONSTITUTIONAL LAW §133 

whether the power is general or particular,^'^*® power, it must clearly appear that the power in 
and before a court can properly hold that a statute question is purely legislative, and it must appear to 
is void as unconstitutionally delegating legislative 


York L.egr.Kec. Ill, affirmed 106 A. 
2d 812, 378 Pa. 449. 

g.C._State V. Moorer, 150 S.B. 269, 

153 S.C. 465, appeal dismissed and 
certiorari denied Johnson v. State 
Highway Commission of South 
Carolina. 60 S.Ct. 238. 281 U.S. 691, 
74 L-Bd. 1120—^Battle v. Willcox, 
122 S.B. 516, 128 S.C. 600. 

Tenn.—^Department of Public Wel¬ 
fare V. National Help Ass’n, 

270 S.W.2d 337—^Mazanec v. Flan¬ 
nery, 138 S.W.2d 441, 176 Tenn. 126 
Jnxis cited in. Steele v. 
lK)uisville & N. R. R., 286 S.W. 
582, 685, 164 Tenn. 208. 

Tex.—^Texas Nat. Guard Armory 
Board v. McCraw, 126 S.W.2d 627,. 
182 Tex. 613—^Trimmier v. Carlton, 
296 S.W. 1070, 116 Tex. 672. 

12 C.J. p 840 note 79. 

Soope of power conferred 
The lawful delegation of a power 
carries with it the authority to do 
whatever is reasonable and appropri¬ 
ate properly to effectuate the power. 
tJ.S.—^Llchter v. U. S., Cal., Mass., 
Ohio, 68 act 1294, 334 U.a 742, 92 
L.Bd. 1694—^Pownall v. U. S., 68 
act 1294, 334 U.S. 742, 92 LuBd. 
1694, rehearing denied 69 S.Ct 11, 
336 U.S. 836, 93 L.Bd. 389—Alexan¬ 
der Wool Combing Co, v. XJ. S., 
68 act 1294, 334 U.S. 742, 92 K 
Bd. 1694, rehearing denied 69 S 
Ct 11, 386 U.S. 837, 93 KEd. 389, 
Gallagher’s Steak House v. 
Bowles, C.CJLN.T., 142 F.2d 630, 
certiorari denied 64 S.Ct 1288, 822 

U. a 764, 88 L.Bd. 1691. 

HL—Department of Public Works 
and Bldgs. V. Lianter, 110 N.B.2d 
179, 413 Ill. 681. 

Hass.—Soannell v. State Ballot Law 
Commission, 87 N.B.2d 16, 324 

Mass. 494. 

W.Va.—State ex reL Board of Gov¬ 
ernors of West Virginia University 

V. Sims, 66 S.B.2d 606, 133 W.Va. 
289. 

Sfeatntes held not nnoonstitiitional 

(1) In generaL 

U.S.—Hopper v. U. S., C.C.A.Arlz., 
142 F.2d 181—Bastian v. U. S., C.a 
A,Ohio, 118 F.2d 777—Davis v. Se¬ 
curities and Exchange Commission, 
O.C.AI11., 109 F.2d 6, certiorari 
denied $0 S.Ct 889, 809 U.a 687, 84 
L-Bd. 1030. 

Brown v. W. T. Grant Co., D.a 
N.T., 53 F.Supp. 182—Midvale Pa¬ 
per Board Co. v. U. S., D.C.N.Y., 
81 F.Supp. 851—U. S, V, -Krechting, 
I>.C.Ghlo, 26 F.Supp. 266, appeal 
dismissed J. H. Berling Dairy Prod¬ 
ucts Co. V. U. a, 108 F.2d 1014 
and Wilier v. U. S., 108 F.2d 1023. 
"a*—I^ owe ▼, Housing Authority of 
City of Little Rock, 249 aw.2d 661, 
220 Ai2l 693, 


Cal.—Palermo v. Stockton Theatres, 
195 P.2d 1, 32 CaL2d 68. 

People V. Sterling Refining Co., 
261 P. 1080, 86 Cal.App. 568—Sac¬ 
ramento County V. Chambers, 164 
P. 613, 33 CaLApp. 142. 

Fla.—^Pridgen v. Sweat, 170 So. 653, 
125 Fla. 598—Whitaker v. Parsons. 
86 So. 247. 80 Fla. 862—State v. 
Duval County, 79 So. 692, 76 Fla. 
180. 

Ill.—^Voshulzen v. Thomps'on & Tay¬ 
lor Co., 196 N.E. 626, 360 IlL 160 
—sparks V. Libbey-Owens-Ford 

Glass Co., 196 N,B. 616, 360 IlL 
130. 

Ind.—Curry v. Maynard, 83 N.K2d 
782. 227 Ind. 46. 

Ky.—Gross v. Commonwealth, 76 S. 

W.2d 668, 256 Ky. 19, 

La.—State v. Pete, 20 So.2d 368, 206 
La. 1078. 

N.T.—^People v. Greenwald, 86 N.E. 
2d 746, 299 N.Y. 271—Transit Com¬ 
mission V. Long Islemd R. Co., 3 N. 
B.2d 622, 272 N.Y. 27. 

Rockland County Anti-Reservoir 
Asa'n v. Duryea. 128 N.Y.S.2d 445. 
282 App.Div. 457, transferred see 
117 N.Y.S.2d 5. 

People, on Complaint of Weber 
V. Keane, 47 N.Y.S.2d 347, 181 Misc. 
592. 

! General Blec. Co. v. S. Klein-on- 
! the-Square. Inc., 121 N.Y.S.2d 87. 
N.D.—State v. Frazier, 167 N.W. 510, 
39 N.D. 480. 

Ohio.—State ex reL Wuebker v. Bock- 
rath. 87 N.B.2d 462, 162 Ohio St. 
77—^Frankenstein v. Leonard, 16 N. 
B.2d 424, 134 Ohio St. 25L 
Or.—^In re Harper Irr. Dist., 216 P. 
1020, 108 Or. 598. 

Pa.—Commonwealth v. Warner Bros. 
Theatres. 27 A.2d 62, 346 Pa. 270.- 
Bvans v. West Norriton Tp. Mu¬ 
nicipal Authority, Com,Pl., 67 
Montg.Co. 323, 43 Mun.L«.R. 120, 
affirmed 87 A.2d 474, 370 Pa. 160. 

(2) Delegating authority to con¬ 
trol opening, vacating, and altering 
of public roads. 

N.J.—West Jersey & S. R. Co. v. 
Public UtiUty Com’rs, 162 A. 878, 
8 N.J.Misc. 899. 

(3) Delegating power to determine 
what property of citizen would be 
benefited by condemnation or other 
similar public improvement, and ac¬ 
tual benefits accruing to each par¬ 
ticular tract. 

Mo.—Schwab v. City of St. Louis, 274 
S.W. 1058, 310 Mo. 116. 

(4) Delegating power relative to 
drainage districts. 

Mo.—^Birmingham Drainage Diet. v. 
Chicago, B. & Q. R. Co., 202 S.W, 
404, 274 Mo. 140. 

19 aJ. p 611 note 82, 

557 


(6) Act providing for control and 
eradication of diseases among do¬ 
mestic animals. 

Neb.—State v. Knudtsen, 236 N.W. 

696, 121 Neb. 270, 

19 C.J. p 611 note 32. 

(6) Delegating power to issue li¬ 
censes and permits. 

Pa.—^Breinlg v. Allegheny County, 2 
A.2d 842, 332 Pa. 474. 

(7) Delegating power to define 
eligibility for public employment. 
Mass.—^McCue v. Director of Civil 

Service, 91 N.B.2d 761, 326 Mass. 
606. 

(8) Delegating power to regulate 
navigable waters. 

Minn.—^Nelson v. De Long, 7 N.W.2d 
342, 213 Minn. 425. 

<9) Delegating power to reestab¬ 
lish governmental boundaries. 

Ind.—^Perry Tp., Marion County v. 
Indianapolis Power & Light Co., 64 
N.B.2d 296. 

(10) Delegating power to fix rates. 
Tex.—^Housing Authority of City of 

Dallas V. Higginbotham, 143 S.W.2d 
79. 186 Tex. 158. 130 AL.B. 1053, 
answers to certified questions con¬ 
formed to 148 S.W.2d 96. 

Wash.—^Trudeau v. Pacific States 
Box & Basket Co., 148 P.2d 453, 20 
Wa8h.2d 561. 

(11) Delegating power to deter¬ 
mine necessity of taking land imder 
eminent domain. 

Tex.—^Housing Authority of City of 
Dallas V. Higginbotham, supra. 

17.5 Mass.—Scannell v. State Ballot 
Law Commission, 87 N.E.2d 16, 324 
Mass. 494. 

18. AJa.—Corpus Juris quoted iu 
Parke v. Bradley, 86 So. 28, 31, 204 
Ala. 455. 

Ark.—^Merritt v. No Pence Dist. No. 

2 of Jefferson Coimty, 172 S.W.2d 
684, 206 Ark. 1129. 

Colo.—People v. Lee, 213 P. 583, 72 
Colo. 698—Travelers’ Ins. Co. v. 
Industrial Commission, 208 P. 465, 
71 Colo. 495. 

Fla.—State v. Duval County, 79 So. 
692, 76 Fla. 180, 

Minn.—^Lee v. Delmont, 36 N.W.2d 
530, 228 Minn. 101. 

N.M.—State v. Spears, 269 P.2d 356, 
67 N.M. 400, 39 AL.R.2d 696. 

N.D.—Anderson v, Peterson, 64 N.W. 

2d 542, 78 N.D. 949. 

Tenn.—^Plrst Suburban Water Utility 
Dist. V. McCanless, 146 S.W.2d 948, 
177 Tenn. 128—^Holllston Mills of 
Tennessee v. McGulfin, 146 S.W.2d 
1, 177 Tenn. 1, rehearing denied 146 
S.W.2d 867, 177 Tenn. 1—Corpus 
juris dted in Steele v. 'Louisville 
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what person or body such power is delegated.^® 

the legislature may not delegate the exer¬ 
cise of its discretion as to what the law shall be, 
it may confer discretion in the administration of 
the Jaw,-^ and the constitution has never been re¬ 
garded as den^’ing to the legislature the necessary 
resources of flexibility and practicality which will 


16 C. XS. 

enable it to perform its function in laying down 
policies and establishing standards, while leaving to 
selected instrumentalities the making of subordinate 
rules within prescribed limits and the determination 
of facts to which the policy as declared by the 
legislature is to apply,and the legislature may 
make a law to delegate a power to detennine some 


& N. R. R., 285 S.W. 5S2, 5S5, 154 
Tenn. 208. 

12 C.J. p 840 note SO. 

Pure legislative power” which can 
never be dele;jjitcd is the authority to 
make a law, complete as to the time 
It shall take effect and as to whom 
it shall apply, and to determine the 
expediency of Its enactment 
Minn.—Lee v. Delmont 36 X-W.Sd 
500, 228 Minn. 101. 

IS. Ark.—Corpus Juris Secundum 
quoted in Merritt v. Ko Pence Dist 
Xo. 2 of Jefferson County. 172 S. 
W.2d 684, 687. 205 Ark. 1129. 

Pa.—Commonwealth v. Sweeney, 61 
Pa.Super. 367. 

20. U.S.—^Whittenfeurg v. IT. S., C.C. 

A.Tex., 100 P.2d 520. • | 

Ala.—^Wheeler v. River Palls Power 
Co.. Ill So. 907, 215 Ala. 655— 
3?arke v. Bradle3% 86 So. 28, 204 
Ala. 455. 

Cal,—People v. Kuder, 269 P. 198, 93 
Cal.App. 42, hearing denied 269 P. 
630, 03 Cal.App. 42. 

Conn.—^Len-Lew Realty Co. v. Palsey, 
107 A.2d 403. 

Fla.—^Robbins v, WebVs Cut. Rate 
Drug Co„ 16 So.2d 121, 153 Fla. 
822—Ex parte Lewis, 135 So. 147, 
101 Pla. 624—State v. Fowler, 114 
So. 435, 94 Pla 752—Bailey v. Van 
Pelt, 82 So. 789, 78 Pla 337, 353— 
State V. Duval County, 79 So. 692, 
76 Pla 180. 

Ill.—Fisher v. Kemper, 116 X.E.2d 
332. 1 I11.2d 603—People ex rel. 
Barrett v. Logan County Building 
ft Loan Ass*n. 17 N.E.2d ,4. 369 Ill. 
518—^People ex reL Soble v. Gill, 
193 N.a 192, 358 III. 261—R. G. 
Lydy, Inc. v. City of Chicago, 190 
N.B. 273, 356 Ill. 230—People v. 
Yonker, 184 N.B. 228,, 351 Ill. 139— 
Mowry v. Department of Public 
Works and Buildings, 177 N.B. 753, 
345 Ill. 121—^Welton v. Hamilton, 
176 N.B. 333, 344 DL 82—City of 
Chicago V. Matthies, 161 N.E. 248, 
320 UL 362. 

Iowa—State v. Van Trump, 276 N.W. 
569, 134 Iowa 604—State v. Man¬ 
ning, 269 N.W. 213, 220 Iowa .62$. 
Ky.—Commonwealth ex reL Meredith. 
V. Johnson, 166 S.W.2d 409, 292 Ky. 
289—Spahn v. Stewart, 103 S.W.2d 
651, 268 Ky. 97—Estes v, State 
Highway Commission, 20 S.W.2d 
688, 236 Ky. 86—Craig v. O'Kear, 
261 aw. 828, 199 Ky. 553. 

Iia—Corpeui Juris. Secmiamu iu 

City, of Aloxandrig y, Aiexan^a 


Fire Fighters Ass’n, Local No. 640, 
57 So.2d 673, 674. 220 La 754. 

Mo.—State ex reL Field v. Smith, 
49 S.W.2d 74. 329 Mo. 1019—Cava¬ 
naugh V. Gerk, 280 S.W. 51, 318 
Mo. 375—State v. Haeussler Inv. 
Co. V. Batea 267 S.W. 632, 306 Mo. 
392. 

Mont.—Chicago, M. ft St. P. Ry. Co. 
V. Board of Railroad Corners, 247 
P. 162. 76 Mont. 305. 

N.J.—^Veix V. Seneca Building & Loan 
Ass'n of Newark, 19 A;2d 219, 126 
N.J.Law 314. 138 A.L.R. 1486. 

State V. Larson, 160 A. 556, 10 
N.J.Misc, 384. 

N.Y.—Gaynor v. Marohn, 198 N.B. 13, 
268 N.Y. 417. 

Ross V. Arbury* 133 N.T.S.2d 62, 
206 Mlsc. 74. 

N.C.—Corpus Juris Sscuadum cited 
in Motsinger v. Perr 3 nnan, 9 S.B. 
2d 511, 514. 218 N.C. 16. 

N.D.—Corpus Juris Seoundom quoted 
in Anderson v. Peterson, 64 N.W.2d 
642, 648, 78 N.D. 949. 

Ohio.—^Belden v. Union Central liife 
Ins. Co.. 56 N.B.2d 629, 143 Ohio 
St; 329, appeal dismissed 66 S.Ct. 
129, 323 U.S. 674, 89 L.Ed. 548, and 
Kaplin v. Ohio Nat. Life Ina Co., 
65 S.Ct. 136, 323 U.S. 674, 89 L.Bd. 
548. 

Moxon V. State, 172 N.B. 680, 36 
Ohio App. 24. 

Corpus Juris quoted in Miller v. 
Cincinnati Wholesale Grocery Co.', 
29 Ohio N.P.,N.S., 43, 60. 

OkL—^Bailey v., State .Board ;Of Pubr 

- lie Affairs, 163 P.2d 235, 194 Okl, 
495. 

Ex parte Woodruff. 210 F.2d 191, 
90 Okl. Cr. 69- . 

Pa.—Annenberg v. Roberts, 2 A.2d 
612^ 338 Pa. 203. 

S.C.—^De Loach v. Scheper, 198 S.B. 
409, 188 S.C.^21-r-State ex rel- Cole¬ 
man V. Lewis, 186 S..B. 626, 181 S. 
C. lO^-Corpns Juris quoted in State 
v. Moorer, 150 S.B. 269, 274, 152 S. 
C. 465, appeal dismissed and cer¬ 
tiorari denied Johnson • v. State 
Highway Commission of -South 
Carolina, 60 S.Ct. 238, 281 U.S. 691, 
74 L.Ed. 1120. 

Tenn.—^Marshall v. State, 171-S.W.2d 
269, 180 Texm. 9—Coxpiui JUxis 
quoted in Richardson v. Reese. 67 

, S.W.2d 797, 799, .165 Tenn.. 661— 
Corpus Juris quoted in State, y. 
Knox Countyv 64' S.W.2d 878, 978 , 
165 Tenn. 319. 

—^Trlmmier v. Carlton^ 296 S.W. 

: 1070, 116 Tex. 672, 
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Burgess v. American Rio Grande 
Land ft Irrigation Co., Civ.App., 
295 S.W. 649. 

Wis.—State V. Outagamie County 
Board. 186 N.W. 184, 175 Wis. 253. 
12 C.J. p 840 note 83. 

Seleotioa of publlo oAclsil 
Where constitution is silent on 
matter, legrlslature may determine 
manner in which a public official may 
be named and may delegate selection 
to ’ others, eind executive may be 
clothed with no discretion in issu¬ 
ance of commission to official se¬ 
lected. 

N.J.—Driscoll V-. Sakin, 1 A. 2d. 181, 
121 N.J.Law 225, affirmed 5 A.2d 
699, 122 N.JXaw 414—Driscoll v. 
Sakin, 5 A.2d 866, 122 NJ.Law 414. 
Not Uxolted to determining facts 
Delegiation of powers by legisla¬ 
ture is not liinfted to power to de¬ 
termine facta on which operation of 
statute depends. 

S.C.—State V. Moorer, 160 S.B. 269, 
152 S.C; 455, appeal dismissed and 
certiorari denied Johnson v. State 
Highway Commission of South Car¬ 
olina,- 60 S.Ct. 238, 281 U.S. 691, 74 
L.Ed. 1120.- ' - . 

Yixtng the salary of a public offi¬ 
cer. within limits prescribed by the 
legislature may. be delegated. 

N.Y.—College pf City of New York v. 
Hylah, 199 N.Y.S. 804,' 206 App.Div. 
372, affirmed 142 N.m 297, 236 N. 
Y., 604. . . 

12 CJ. p 840 note 83 [dj.. 

21. U.S.—^Yakus v. U. S., Hass., 64 
S.Ct 660, 321. U.S. 414/ . 88 L.Ed. 
834—Opp . Cotton Mills V. Admin¬ 
istrator ' of Wage and Hour Divi¬ 
sion of Department of Labor, 61 
S.Ct. 524, 312 U.S. .126, 667, 86 L,, 
Ed. 624—Au Xj. ’A. Schechter "Poul¬ 
try Corporation v. U. S., N.Y., 55 
S.Ct. 837; 296 U.S. 495, 79 L.Bd. 
1570, 97 .A.L.R.,947, 

Standard. Oli of California 
V, U. S,, CCAuCaL, 107 P.2d 402, 
certiorari- denied 60 :S.Ct 469. 
809 U.S. 454, 84 XuEd- 1003,. rehear¬ 
ing denied 60 S.Ct. 708, 809 U.S. 
697, 34 KBd. 1086,' ceartlorarl de¬ 
nied 60 act. 716, .809 U.S. 673. 84 
L.Bd. lOlS^WallCMie v. Currin, C.C. 
A.N.C., 95 F.2d 86^ affirmed 59 a 
Ct 879, 806 U.;a 1^83 L.Bd. 441— 
Sawyer v. U. S., acjluN.Y., 10 F.2d 
416—U. S. , Sugar EauaHsatlon 
Board v. P. De^^pnde & Co., C.C.A. 
Del., 7 P.2^»j98i, :eortto 3 rari granted 
U. S. Sugar EqualizationT Board T> 
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fact or state of things on which the law makes or | intends to make its own action depend.22 


P. pe Ronde & Co., 46 S.Ct. 107, 
269 IT.S. 648, 70 Li.Ed. 406. 

Toung V. Julian, D.C.Del., 97 P. 
Supp. 370—Securities and Ex¬ 
change Commission v. Chinese Con¬ 
sol. Benev. Ass’n, D.C.N.Y., 39 F. 
Supp. 85, reversed on other grounds 
120 P.2d 738, certiorari denied Chi¬ 
nese Consol. Benev. Ass'n v. Se¬ 
curities and Exchange Commission, 
62 S.Ct. 106, 314 U.S. 618, 86 I,.Ed. 
497 _-Xj. S. V. Edwards, D.C.Cal., 
14 P.Supp. 384. 

Ala.—Cknpuji Joxis Seotmdimi cited 
la. Phenix City v. Alabama Power 
Co., 195 So. 894, 896, 239 Ala. 547. 

Oal.—Vita-PharmacalS, Inc. v. Board 
of Pharmacy, 243 P.2d 890, 110 Cal. 
App.Sd 826—Covpns Jliria Sectuu 
dum dted In American Distilling 
Co. V. State Board of Equalization, 
131 F.2d 609, >612, 55 CalALpp.2d 
799. 

Conn.—Len-Lew Realty Co. v. Pal- 
sey, 107 A.2d 403. 

D.C.—^Township of Franklin, Somei> 
set County, N. J., v. Tugwell, 85 
P.2d 208, 66 APP.D.C. 42. 

American Trucking Ass'ns v. U.. 
S., D.C., 31 P.Supp. 36, reversed on 
other grounds IT. S. v. American 
Trucking Ass*ns, 60 S.Ct. 1059, 

310 U.S. 634, 84 Ii.Bd. 1345, rehear¬ 
ing denied 61 S.Ct 68, 311 U;S. 724, 
85 L..Ed. 472. 

Fla.—State v. Florida State Turnpike 
Authority, 80 So.2d 337; 

HI.—People ex reL Gutknecht v. Chi¬ 
cago Regional Port Dist., 123 N.E. 
2d 92, 4 I11.2d 363—^Department of 
Public Works and Bldgs v. Lanter, 
110 N;BL2d 179» 418 Ill. 681-—People 
ex rel. Chicago Dryer Co. v. City 
of Chicago, 109 N.E.2d 201, 413 Ill. 
315 —^Kough V. Hoehler, 109 N.B.2d 
177, 413 Ill. 409—^People v. Brown, 
95 N.E.2d 888, 407 IlL 565—^People 
ex rel. Armstrong v. Huggins, 94 
K.B.2d 863, 407 IlL 157—People ex 
reL Bemat v. Blcek, 91 N.E.2d 
688, 405 IlL 510—Smith v. Board 
of Ed. of Oswego Community High 
School Dish, 89 N‘.E.2d 898, 405 Ill. 
143—Owens v. Green, 81 N.E.2d 
149, 400 IlL 380—Deutsch v. De¬ 
partment of Ins., 73 N.B.2d 304, 897 
la 218. 

Iowa.—Brodkey v. Sioux City, 291 N. 
W. 171, 229 Iowa 1291, modified 
and rehearing deni^ 296 N.W. 852, 
229 Iowa 1291—^Miller v.. Schuster, 
289 N.W. 702, 227 Iowa 1005. 

Minn.—^L»ee v. Delmont, 86 N.W.2d 
530, 228 Minn. 101. 

Mo.—^Ex parte Williams, 189 S.W.2d 
485, 3*46 Mo.* 1121, certiorari denied 
WilUams v. Golden, 61 .aCt. 42, 

311 U.S. 676, 85 L.Bd. 434.- 

N.Y.—De Agostlna v." Parkshirs 
Ridge Amusements, 278 K.Y^S. 622, 
155 Misc. 518. 

KD.—Ccvpiis Jittlg SecQBdnm ai^ijoted 


to Perch v. Housing Authority of 
Cass County, 59 N.W.2d 849, 862— 
€k>rpii8 Juris Secundtim quoted to 
Anderson v. Peterson, 54 N’.W.2d 
542, 648, 78 N.D. 949. 

Ohio.—^Divisional Code Authority No. 
23, Retail Solid Fuel Industry v. 
Reisenberg, 196 N.R 424, 129 Ohio 
St. -679. 

Okl.—Well V. Childers, 165 P.2d 358, 
196 , Okl. 839—^Black v. Oklahoma 
Funding Bond Commissioner, 140 P. 
2d 740, 193 OkL 1—Gibson Products 
Co, of Tulsa V. Murphy, 100 P.2d 
463, 186 OkL 714. 

Jones V. State. 245 P.2d 756, 95 
OkLCr. 823—^Ex parte Herrin, 93 
P.2d 21, 67 OkLCr. 104. 

Pa.—Santus v.. UnemplojTnent Com- 
. pensatlon Bd. of Review, 110 A 2d 
874—In re Marshall, 69 A.2d 619, 
363 Pa. 826. 

ZuTestigative committees 
Committees or commissions may be 
created by the general assembly to 
investigate subjects on which legis¬ 
lation may properly be enacted, and 
neither functioning of the commit-1 
tees or commissions, nor grants j 
thereto of right to issue subpoenas 1 
constitute a delegation by the gen¬ 
eral assembly in violation of the con¬ 
stitution of its power to make laws.! 
Pa.—Annenberg v. Roberts, 2 A2d 
612, 333 Fa. 203. 

Selectiou of agencies 

(1) There can be no valid delega¬ 
tion of governmental power to non¬ 
governmental agencies, and the Na¬ 
tional Railroad Adjustment Board, 
consisting of bipartisan groups paid 
by and set up to represent employees 
and carriers respectively. Is not a 
governmental agency. 

U.S.—^Dahlberg v. Pittsburgh & Lu E. 
R. Co., C.C,APa., 138 F.2d 121. 

(2) General assembly is not re¬ 
stricted, in its selection of agencies 
by which its objectives are to be ac¬ 
complished, to commissions or to 
municipal or quasi municipal corpo¬ 
rations. 

IlL—^Department of Public Works 
and Bldgs, v. Danter, 110 N.E.2d 
179, 418 IlL 681. . . 

RestrietLous 

In those instances in which the 
legislature may delegate authority, 
it may place on the authority so 
granted such restrictions and limita-. 
tions as it chooses and it may also 
prescribe the manner and circum¬ 
stances of the exercise of such, pow¬ 
er. - . 

Neb.—^Nickel v. School Ed. of Axtell, 
61 N.W.2d 566, 157 Neb. 813. 

22. U.S,—U. S. V. Zenith Radio Cor¬ 
poration. D.ain., 12 F.2d 614. 

U. S. V. Grunenwald, D.C.Pa, 66 
P.Supp. 228. 

—Norton v. Dusk, 26 So.2d 849, 

559 


248 Ala. 110—^Porter Coal Co. v. 
Davis, 165 So. 93, 231 Ala. 359. 

Terry v. State, 92 So. 85, 18 Ala. 
App. 333. 

Ark.—^Merritt v. No Pence Dist. No. 2 
of Jefferson County, 172 S.W.2d 
$84, 205 Ark. 1129—Gross v. Hoiti- 
ard. 144 S.W,2d 705, 201 Ark. 391— 
Hogue V. Housing Authority of 
North Little Rock, 144 S.W.2d 49. 
201 AltA 263—^Johnston v. Bram- 
lett, 97 S.W.2d 631. 193 Ark. 71. 

Colo.—^Hazlet v. Gaunt, 250 P.2d 188, 
126 Colo. 385. 

D.C.—^La Forest v. Board of Corners 
of Dist. of Columbia, 92 P.2d 547. 
67 App.D,C. 39$, certiorari denied 
63 S.Ct 867, 802 U.S. 760. 82 L.Ed. 
538. 

Savage v. District of Columbia, 
Mun.App., 64 A.2d 662. 

Fla.—Bailey v. Van Pelt, 82 So. 789, 
78 Fla. 337, 853. 

Ga.—^Telford v. City of Gainesville, 
65 S.R2d 246, 208 Ga. 56. 

j Ind.—^Financial Aid Corporation v. 
Wallace, 23 N.R2d 472, 216 Ind. 
114, 125 ALwR. 736—Edwards v. 
Housing Authority of City of Mun- 
cie, 19 N.R2d 741, 215 Ind. 330— 
Town of Walkerton v. New York, 
a & St L. R. Co., 18 N.R2d 799, 
215 Ind. 206, certiorari denied 60 
S.Ct 75, 308 U.S. 666, 84 REd. 467 
—Kryder v. State. 15 N.E.2d .886, 
appeal dismissed 59 S.Ct 154, 805 
U.S. 670, 83 LEd. 359. 

Iowa—State v. Van Trump, 276 N. 
W. 669, 224 Iowa 604. 

Ky.—Young v. Willis, 203 S.W.2d 6, 
806 Ky. 201—^Bloemer v. Turner, 
187 S.W.2d 387, 281 Ky. 832. 

La—OorpTis Jxiris Seotmdiim elt^ to 
City of Alexandria v. Alexandria 
Fire Fighters Ass’n, Local No. 
540, 67 So.2d 673, 674, 220 La 764 
—State V. Guidry* 76 So. 843, 142 
La 422. 

Mich.—^Tribbett v. Village of Marcel- 
lua 293 N.W. 872, 294 Mich. 607, 
followed in Rood v. City of Lapeer, 
293 N.W. 878, 294 Mich. 621—In re 
Brewster Street Housing Site in 
City of Detroit 289 N.W. 493, 291 
Mich. 813. 

Mina—Williams v. Evans. 166 N.W. 
495, 139 Minn. 82, L.R.A1918P 642, 
rehearing denied 166 N.W. 504, 139 
Minn. 32, L.RA.1918F 542. 

Miss.—Clark v. State, 152 So. 820, 
189 Miss. 369. 

Mo.—rState. ex rel. Fire Dist of Le- 
may v. Smith, 184 S.W.2d 593, 353 
Mo. 807—^Haeussler Inv. Co. v. 
Bates, 267 S.W. 682, 306 Mo. 392. 

Mont—State * V. Stark, 62 -P.2d 890, 
100 Mont 365. 

Nev.—State v.- Shaughnessy, 217 F. 
681, 47 Nev. 129. 

N.J.—^Borough of Little Ferry v. Ber¬ 
gen County Sewer Authority, 89 A 
2d 18, 9 N.J. 586r certiorari denied 
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§ 133 CONSTITUTIONAL LAW 

The true distinction is between the delegation 
of power to make the law, which necessarily in¬ 
volves a discretion as to what it shall be, and con¬ 
ferring an authority or discretion as to its execu¬ 
tion, to be exercised under and in pursuance of the 
law; and while the first cannot be done, to the latter 
no valid objection can be made.^^ In order to hold 


a statute invalid as an unlawful delegation of legis¬ 
lative power, it must be clear that without the exer¬ 
cise of legislative power by the person or body to 
whom the delegation has been made, the statute re¬ 
mains incomplete so that the legislative will has 
not been fully made known, ^4 but it is only neces¬ 
sary that the statute establish a sufiGident basic 


TS S.Ct 105, 344 U.S. 865. 97 L»,Ed. 
670. 

City of Camden v. State Board of 
Tax Appeals. 4 A3d 700, 122 N.J. 
Law 253, reversed on other grrounds 
9 A.2d 332. 123 N.J.Law 442. 

In re Karlinski's Estate, 43 N.T. 

S. 2d 40, 180 Misc. 44. 

K.T.—Olp V. Town of Brighton, 19 N. 

T. S.2d 546. 173 Misc. 1079, affirm¬ 
ed 29 N’.Y.S.Sd 956, 262 AppJ)iv. 

IT.C.—State V. Curtis, 52 S.B.2d 364. 
230 X.C. 169—^Pue v. Hood, 22 S.B. 
2d 896, 222 N.C. 310—Cox v. City 
of Kinston. 8 S.B.2d 252, 217 N.CL 
391. 

N.D.—Oorpna JtixiB Seenndum quoted 
la Perch v. Housing Authority of 
Cass County, fr9 N.W.2d 849, 862— 
Corpus Juris SeoroLdum quoted la 
Anderson v. Peterson, 54 N.W.2d 
542, 548, 78 N.D. 949. 

Okl.—^Harris v. State ex rel. Oklaho¬ 
ma Planning & Resources Bd., 261 
P.2d 799. 207 Okl. 689. 

Or.—Savage v. Martin, 91 P.2d 273, 
161 Or. 660— V&n Winkle v- Fred 
Meyer, Inc., 49 P.2d 1140, 161 Or. 
455. 

Pa.—In re Marshall, 69 A.2d 619, 363 
Pa. 326—Chester County Institu¬ 
tion Dist. V. Commonwealth, 17 A. 
2d 212, 341 Pa. 49—Clark v. Beam¬ 
ish, 169 A. 130, 313 P€L 56. 

Appeal of Weinstein, 48 A.2d 1, 
159 Pa,Super. 437—Commonwealth 
V. Reitz, 39 A.2d 622, 166 Pa.Super. 
122—City of Scranton v. Hollen- 
berg, 31 A.2d 437, 152 Pa.Super. 
188—Marchines v. Pennsylvania 
TTnemployment Compensation 

Board of Review, 24 A.2d 691, 148 
Pa.Super. 1. 

Petition for Reduction of Number 
of Councilmen in Borough of Car¬ 
lisle, Pa., Quar.Sess., 1 Cumb. 160— 
Bell Telephone Co. of Pennsylvania 
V. Driscoll, Coxn.PL, 80 Dauph.Co. 
66 , affirmed 21 A2d 912, <343 Pa. 
109 —Commonwealth v. Smoker, 
Quar.Sesa, 64 Ijanc.L.Rev. 181—^In 
re Weaverland School Dist., Com. 
PL, 68 Lanc.L.Rev. 367, 67 York 
Leg.Rea 111, affirmed 106 A.2d 
812, 878 Pa. 449. 

Tenn.—Richardson v. Reese, 67 S.W. 

2d 797, 165 Tenn. 661. 

Who are withla law 
Delegation of power to determine 
who are within operation of law is 
not delegation of legislative power. 
Mont.—State v. Stark, 62 P.2d 890, 
100 Mont. 866*. 


23 , XJ.S.—Kansas City Southern Ry. 
Co. V. U. S.. C.C.A.Ark., 293 P. 8. 

Ala—Heck v. Hall, 190 So. 280, 238 
Ala 274. 

Ark.—^Fulkerson v. Refunding Board, 
147 S.W.2d 980. 201 Ark. 967. 

Cal.—Corpus Juris Secundum cited 
la American Distilling Co. v. State 
Board of Equalization, 181 P.2d 
609, 612, 55 Cal.App.2d 799. 

Colo.—^Prouty v. Heron, 256 P.2d 
755, 127 Colo. 168—Sapero v. State 
Board of Medical Examiners, 11 
P.2d 555, 90 Colo. 568. 

Ill.—^People ex rel. Chicago Dryer 
Co. V. City of Chicago, 109 N.E.2d 
201, 418 IlL 815—^People ex rel. 
Ajrmstrong V. Huggins, 94 N.B.2d 
863, 407 lU. 157—^People ex rel. 
Bernat v- Blcek, 91 N.E.2d 688, 405 
IlL 510—Owens v. Green, 81 N.E.2d 
149, 400 Ill. 380—^McDougall v. 
Lueder. 68 N.B.2d 899, 889 IlL 141, 
156 A.LJEI. 1069—^People ex reL Bd. 
of Ed. of La Prairie Community 
High School Dist. No. 10 v. Bd. of 
Bd. of Bowen Community High 
School Dist. No. 304, 48 N.E.2d 
1012, 380 Ill. 811—sparks v. Libbey- 
Owens-Pord Glcuss Co., 195 N.B. 
616, 860 IlL 130—^People v. Barnett. 
176 N.B. 108, 344 Ill. 62, 76 A.L.R. 
1044—^Milstead v. Boone, 138 N.E. 
679, 301 IlL 218—^People v. Sholem, 
128 N.B. 377, 294 Ill. 204. 

Ind.—^Pry v. Rosen, 189 N.B. 876, 207 
Ind. 409, appeal dismissed Rosen v. 
Pry. 55 S.Ct 143, 293 U.S. 526, 79 
L.Ed. 636. 

Iowa—State v. Van Trump, 275 N. 
W. 669, 224 Iowa 604. 

Ky.—Commonwealth ex reL Mere¬ 
dith V, Johnson, 166 S.W.2d 409, 
292 Ky. 288—^Johnson v. Common¬ 
wealth ex reL Meredith, 165 S.W. 
2d 820, 291 Ky. 829. 

Keb.—Corpus Juris Secund.um quoted 
ttt State V. Butler, 17 N.W-2d 683, 
690, 145 Neb. 638. 

N.Y.—College of City of New York 
V. Hylan, 199 N.T.S. 804, 206 App. 
Div. 872, affirmed 142 N.B. 297, 236 
N.Y. 594, 

Tropp V. Knickerbocker Village, 
122 N.Y.3.2d 350, 205 Misc. 200, af¬ 
firmed 136 N.Y.S.2d 618, 284 Appw 
Div. 935. 

N.D.—Corpus Juris Seouudnm quoted 
iu Perch v. Housing Authority of 
Cass County, 59 N.W.2d 849, 862— 
Corpus Juris Secundum quoted In 
Anderson v. Peterson, 64 N.W.2d 
642, 548, 78 NJD. 949. 
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Ohio.—State ex reL Ohio Turnpike 
Commission v. Allen, 107 N.B.2d 
345, 158 Ohio St. 168—State ex rel. 
Allen V. Ferguson, 97 N.B.2d 660, 
155 Ohio St. 26. 

Neuweller v. Kauer, Com.PL, 107 
N.B.2d 779. 

Or.—^Poeller v. Housing Authority of 
Portland, 266 P.2d 762, 198 Or. 206. 
Pa—Santus v. Unemployment Com¬ 
pensation Bd. of Review, 110 A2d 
S 74 —Appeal of Weinstein. 48 A2d 
1, 169 PaSuper. 487. 

Tenn.—Department of Public Wel¬ 
fare V. National Help ‘TT* Ass’n, 
270 S.W.2d 887—Holllston Mills of 
Tennessee v. McGuffixx, 145 S.W.2d 
1, 177 Tenn. 1, rehearing denied 
146 S.W.2d 367, 177 Tenn. L 
Vt—Village of Waterbury v. Melen- 
dy. 199 A. 236. 

Wis.—City of Milwaukee v. Sewerage 
Commission of City of Milwaukee, 
67 N.W.2d 624, 268 Wia 842. 

12 C.J. p 840 note 83 [a] (1). 
jpinOing facts or oxsatiiMg eoadltioxui 
coastitating facts 
Legislature cannot empower a 
fact-finding body to create the condi¬ 
tions which constitute the fact, but 
delegation to a fact-finding body of 
power to do something that is in It¬ 
self circumscribed, after facts are 
found, is not delegation of legislative 
function. 

Pa.—In re MarshalL 69 A.2d 619, 363 
Pa. 826—Wilson v. School Dist of 
Philadelphia, 196 A. 90, 828 Pa. 225. 
Statute held not unsonstltatioiisl 
IlL—People V. Loitz, 106 NJB.2d 338, 
412 IlL 813. 

24. IlL—City of Chicago v. Mat- 
thies, 161 N.E. 248, 320 Ill. 362. 
N.H.—Perretti v. Jackson, 188 A. 474, 
88 N.H. 296. 

Or.—^B*oeller v. Housing Authority of 
Portland, 266 P.2d 762, 198 Or. 205. 
S.C.—De Loach v. Scheper, 198 S.E. - 
409, 188 S.C. 21. 

12 C.J. p 840 note 82. 

completeness of a statute is 
one of the strongest proofs that no 
delegation of i>ower was intended. 
Colo.—Sapero v. State Board of Med¬ 
ical Examiners, 11 P.2d 665, 90 
Colo. 568. 

Pla.—State T. Fowler, 114 So. 436, 94 
Fla. 752. 

G€l—H olcombe v. Georgia Milk Pro¬ 
ducers Confederation, 8 S.B.2d 705, 
188 Ga. 368. 

Nev.—State v. Shaughnessy, 217 P. 
581. 47 Nev. 129. 



16 C. J.S. 

standard, a definite and certain policy and rule of 
action for the guidance of the instrumentality that 
is to administer the law,25 and the fact that a future 
contingency controls the operation of a statute does 
not affect its validity with respect to the delega¬ 
tion of power.26 A statement of a definite policy 
and a rule will not save a delegation if the statute 
expressly authorized the official to follow it or not as 
his judgment may dictate, even though he is to act 


CONSTITUTIONAL LAW § 133 

on expert advicej^*^ and a law which vests any per¬ 
son with discretion which is purely arbitrary and 
which gives him power to determine what the law 
shall be in a particular case is invalid.^^ 

The legislature also has power, when enacting a 
statute creating a new right with its remedy, to 
vest in some board or person power to adjudicate 
all matters arising under the statute, and to make 


Power used as far as possible 

For delegation of legislative power 
to be valid, lawmaking body must 
use power as far as possible before 
delegating residue. 

IT.S.—F. G. Yogt & Sons v. Rothen- 
sles, D.CPa., 11 F.Supp. 225. 

as. U.S.-—IT. S. V. Wright, D.C.Del.. 
43 F.Supp. 687—Charles Noeding 
Trucking Co. v. XT- S., D.C.1T.J., 29 
F.Supp. 637. 

I,a.—Corpus dtixls Seouadum cited iu 
City of Alexandria v. Alexandria 
Fire Fighters Asa'n, Local Ko. 640, 
67 So.2d 678, 674, 220 La. 764. 

Md.—Givner v. Commissioner of 
Health, 113 A.2d 899. 

N.J.—State V. Hotel Bar Foods, 112 
A2d 726—Johnson & Johnson v. 
Weissbard. 184 A. 783, 120 N.J.Eq. 
314, reversed on other grounds 191 
A. 873, 121 N.J.Bq. 686. 

K.Y.—^In re Kollenhauer’s Will, 18 
N.y.S.2d 619, 267 App.Div. 286— 
Tropp V. Knickerbocker Village, 122 
N.T.S.2d 360, 206 Mlsc. 200, affirm¬ 
ed 136 KY.S.2d 618, 284 App.Div. 
936. 

OkL—Bx parte Herrin, 93 P.2d 21, 67 
Okl.Cr. 104. 

Pa.—Brandt v. Vaux, 77 Pa-Dist. & 
Co. 164, 61 Dauph.Co. 337—Com¬ 
monwealth V. Paschall, 46 Pa.Dlst 
& Co. 243, 53 Daupt^Co. 136. 

Bell Telephone Co. of Pennsyl¬ 
vania V. Driscoll, Com.Pl., 50 
Dauph.Co. 66, affirmed 21 A. 2d 912. 
343 Pa. 109—Holgate Bros. Co. v. 
Bashore, Com.Pl., 46 Dauph.Co, 274, 
affirmed 200 A. 672, 831 Pa. 265. 
117 A.L.R. 639—Scudder v. Smith, 
Com.PL, 46 Dauph.Co. 209—Com¬ 
monwealth V. Janowski, Quar.Sess., 
37 Lua.L.Reg. 168. 

Ter.—Moody v. City of University 
Park, Civ.App., 278 S.W.2d 912, er¬ 
ror refused no reversible error. 
Bights or obligations granted 
In order to avoid invalid delega¬ 
tion of legislative power, the rights, 
duties, privileges, or obligations 
granted or imposed, must be definite¬ 
ly fixed or the rules by which they 
are to be fired must be definitely es¬ 
tablished. 

Ohio.—Neuweller ▼. Kauer, Com.PL, 
107 N.E.2d 779, 

^«*Poae of statute 
In determining whether legislation 
involves an invalid delegation of leg¬ 
islative power, each enactment must 
16 C.J.S.’~*66 


be considered to determine whether it 
states the purpose which the legis¬ 
lature sought to accomplish and the 
standards by which that purpose is 
to be worked out with sufficient ex¬ 
actness to enable those charged with 
enforcement of law to understand its 
limits. 

Ohio.—^Hurst v. Haak, 65 N.B.2d 594, 
73 Ohio App. 189, appeal dismissed 

62 lSr.B.2d 864, 142 Ohio St. 606. 
Baagnage govoniiag administrative 

aotloa must be definite to avoid ob¬ 
jection that it bestows legrlslative or 
judicial discretion on officlala 
IlL—^Zehender & Factor v. Murphy, 

63 Nr.E.2d 944, 386 111 . 258. 

Speoiflo role of aetiou is not al¬ 
ways necessary, particularly where it 
is difficult or impracticable to declare 
a definite comprehensive rule, or 
where the discretion to be exercised 
by an administrative officer relates to 
a regulation imposed for the protec¬ 
tion of the public morals, health, 
safety, and general welfare. 

Wash.—^Kelleher v. MinshulL 119 
P.2d 302. 11 Wash.2d 380. 

Test of oompletouess 
In considering whether statute 
was complete or incomplete, result¬ 
ing in delegation of legislative pow¬ 
er, test is whether provision Is suf¬ 
ficiently definite to enable one read¬ 
ing it to know his rights and obli¬ 
gations. 

Ill.—^People ex reL Rice v. Wilson Oil 
Co., 4 N.E.2d 847, 364 HI. 406, 107 
A.L.R. 1600. 

nothing left to delegate’s judgment 
Statute must be so complete that 
nothing is left to judgment of dele¬ 
gate or appointee of legislature. 

Fla.—State v. Fowler, 114 So. 485, 
94 Fla. 752. 

Ky.—^Preston v. Clements, 232 S.W.2d 
85, 313 Ky. 479. 

Ohio.—Neuweller v. Klauer, Com.PL, 
107 N.E.2d 779. 

Statutes held uot unooxistitutional 
U.S.—Pay V. People of State of N. 
Y., N.Y., 67 act. 1613, 832 U.S. 
261, 91 L.Ed. 2043, rehearing de¬ 
nied 68 S.Ct 27, 832 U.S. 784, 92 
LuBd. 367, and Bove v. People of 
State of N. Y.. 68 S.Ct. 28, 332 
U.S. 784, 92 L.Ed. 867. 

Arrow Distilleries v. Alexander, 
C.CA-7, 109 P.2d 397, certiorari de¬ 
nied 60 S.Ct 1095, 310 U.S. 646, 84 
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L.Bd. 1412. motion granted 61 S.Ct. 
65, 311 U.S. 613, 85 L.Ed. 389. 

Or.—& M Wood Working Co. v. 
State Indus. Acc. Commission, 271 
P.2d 1082, 201 Or. 603. 

26. III.—People ex rel. Chicago Dry¬ 
er Co. V. City of Chicago, 109 N.E. 
2d 201, 413 IlL 315. 

K.Y.—De Agostina v. Parkshlrc 
Ridge Amusements, 278 N.Y.S. 622, 
155 Misc. 518. 

Statute held sot invalid 
Ky.—^Duncan v. Smith, 262 S.W.2d 
378. 

27. U.S.—^P. G. Yogt & Sons v, 
Rothensles. D.C.Pa., 11 F.Supp. 226. 

XruUmited disoretioa 
The legislature cannot delegate an 
unlimited discretion in applying the 
law. 

Fla.—Pridgen v. Sweat, 170 So. 653, 
125 Fla. 698—^Richardson v. Bald¬ 
win, 168 So. 265, 124 Fla. 233— 
Spencer v. Hunt, 147 So. 282, 100 
Fla. 248. 

28. Ala.—Coxpus Jtiris Secundum 
cited in Mead v. Eagerton, 60 So. 
2d 253, 268, 266 Ala. 66—Corpus 
Juris SectmduTn cited in Patterson 
V. Jefferson County, 191 So. 681, 
682, 238 Ala. 442. 

I IlL—People ex reL Chicago Dryer 
I Co. V. City of Chicago, 109 N.E.2d 
201, 413 IlL 816—People ex rel. 
Bemat v. Bicek, 91 N.B.2d 688. 405 
IlL 510—^North v. Board of Edu¬ 
cation of Community High School 
Dish No. 203, 146 N.B. 168. 313 IU. 
422. 

Mo.-^torpns Juris Seounduiu cited in 
Kalbfell v. City of St. Louis. 211 
S.W.2d 911, 916, 857 Mo. 986. 

Neb.—McGraw Elec. Co. v. Lewis & 
Smith Drug Co., 68 N.W.2d 608, 159 
Neb. 703. 

Or.—^Poeller v. Housing Authority of 
Portland, 266 P.2d 762, 198 Or. 206. 
Pa.—Chester County Institution Dist. 

V. Commonwealth. 17 A.2d 212, 341 
Pa. 49. 

Scudder v. Smith, Com.Pl.. 45 
DauphuCo. 209. 

Statutes in thie alternative depend¬ 
ing on discretion of some person or 
persons to whom is confided duty of 
determining whether proper occasion 
exists for executing them are not an 
improi>er delegation of legislative 
power. 

Pa.—Appeal of Weinstein, 48 A. 2d 1, 
169 PcuSuper. 437. 
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such adjudicatiofn final and condusive.^^ Neither 
the constitution nor the common law defines the 
line of separation between the powers that shall be 
exercised directly and those that may be delegated, 
and the difficulty lies, not in determining the govern¬ 
ing principle, but in its application to concrete cas¬ 
es,and delegation of the legislature’s authority 
will not be implied, unless the intention is rea¬ 
sonably clear.33 With the growing complexity of 
modem life, the multiplication of the subjects of 
governmental regulation, and the increased difficulty 
of administering the laws, there is a constantly 
growing tendency toward the delegation of greater 
powers by the legislature, and toward the approval 
of the practice by the courts but this variety of 
conditions and circumstances, and of laws intended 
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to meet them, has led to a variety of judicial de¬ 
cisions and utterances which the courts have found 
diflBcult to harmonize. 35 Such powers of delega¬ 
tion naturally vary with the scope and authority of 
the delegating body,35 congress37 and the state leg- 
islatures33 possessing much wider powers in this 
respect than the legislative bodies of municipal cor- 
porations.35 However, the constant recognition of 
the necessity and validity of such provisions, and 
the wide range of administrative authority which 
has been developed by means of them, cannot be al¬ 
lowed to obscure the limitations of the authority to 
delegate, if the constitutional system is to be main¬ 
tained,^5 and, a fortiori, the legislature cannot, di¬ 
rectly or indirectly, delegate the power to do that 
which the legislature itself cannot doM 


29, S.C.—Corpns atuia quoted in 
Stovall V. Sawyer, 187 S.E. 821, 
824, 181 S.C. 379. 

\rash.—In re Gifford, 74 P.2d 476, 
192 Wash. 662, 114 A.Lr.It. 848. 

12 C.J. p S41 note 84. 

30, Fla,—State v. Duval Coxmty, 79 
So. 692. 76 I^a. ISO. 

Ttkctorm to "toe oonsiaered I 

(1) Complexity of subject matter 
of legislation, and Its character as 
exercise of legislative power, are to 
be taken into consideration in deter^ 
mining whether there has been an 
unlawful delegation of legislajlve 
power. 

Ill.—^Department of Public Works 
and Bldgs, v. Lanter, 110 N.El2d 
179, 413 Ill. 681. 

Wash.—Senior Citizens League t. 
Department of Social Sea of 
Wash., 228 P.2d 478, 38 Wash.2d 
142. 

(2) In determining whether there 
has been an unconstitutional delega¬ 
tion of legislative power the entire 
act is to be examined and meaning 
of words determined by their sur¬ 
roundings and connections. 

U.S.—-Carlson v. X^andon, Cal., Mich., 
72 S.Ct. 525, 342 U.S. 524, 96 L.£d. 
547, rehearing denied 72 S.Ct. 1069, 
348 U.S. 988, 96 UBd. 1069—But¬ 
terfield v. Zyclock, 72 S.Ct. 625, 
342 U.S. 624, 96 I*Ed. 647, rehear¬ 
ing denied 72 S.Ct 1069, 343 U.S. 
988, 96 luBd. 1375. 

31. Tenn.— Goxpns Jnxis quoted in 
Richardson v. Reese, 67 S.W.2d 
797, 799, 165 Tenn. 661. 

12 aJ. p 841 note 85. 

Sach case mast depend on Its own 
faicto 

Ala.—State v. Vaughan, 4 So.2d 5, 
30 Ala.App. 201, certiorari denied 
4 So.2d 9, 241 Ala. 628. 

Vt—State Highway Board v. Gates, 

1 A2d 825, 110 Vt 67—Village of 
Waterbury v. Melendy, 199 A. 236. 

32, Minn.—Hassler v. Bngberg, 4 S 
N.W. 2 d 343, 233 Minn, 437 . 


N.T.—^Town of Mamaroneck- v. New 
York Interurban Water Co., 212 
N.Y.S. 639. 126 Misa 382. 

Ohio.—^Priest v. City of Wapakoneta, 
App., 32 N.E.2d 869, appeal dismiss¬ 
ed 9 N.B.2d 292, 132 Ohio St 627. 

33. AltIe.—^M erritt v. No Pence Dist 
No. 2 of Jefferson County, 172 S. 
W.2d 684, 205 Ark. 1129. 

N.Y.—Adler v. Deegan, 167 N.B. 705, 
251 N.Y. 467, reargument denied 
170 N.m 148, 252 N.Y. 674, and 
amended 170 N.B. 164, 262 N.Y. 615. 

34- lia.—National Bank of Com¬ 
merce in New Orleans t. Board of 
Supervisors of La. State University 
and Agricultural and Mechanical 
College, 20 So.2d 264, 206 La. 913. 

Mo.—Corpas Juris Secuadum cited 
in Kalbfell v. City of St Louis, 
211 S.W.2d 911, 915, S57 Mo. 986. 

Ohio.—Ooxpns Jtu^ Seoundum quot¬ 
ed in Strain v. Southerton, 74 N.D. 
2d 69, 72, 148 Ohio St 153. 

S.C.—McNulty V. Owens, 199 S.B. 
425, 188 S.C. 377—Corpus Juris 
quoted in Dillon Catfish Drainage 
Dist V. Bank of Dillon, 141 S.E. 
274, 275, 143 S.C. 178. 

Tenn.—Corpus Juris quot^ in Style 
V. Knox County, 64 S.W.2d 973, 976, 
165 Tenn. 319. 

12 C.J. p 841 note 86. 

35. Ohiow—Corpus Juris quoted in 
Miller V. Cincinnati Wholesale 
Grocery Co., 29 Ohio N.P.,N.S., 43, 
60. 

12 C.J. p .841 note 87. 

36. Tenn.—Corpus Juris quoted in 
Richardson v. Reese, 57 S.W.2d 
797, 799, 165 Tenn. 661. 

12 C.J. p 841 note 88. 

37- U.S.—Standard Oil Co* of Cali¬ 
fornia V. U. S., aCAuCaL, 107 p. 
2d 402, certiorari denied 60 S.Ct 
469, 809 U.S. 654, 84 L.Ed. 1003. 
rehearing denied 60 S*Ct 708, 809 
U.S. 697, 84 Li.Bd. 1036, certiorari 
denied 60 S.Ct 715, 809 U.S. 678, 
84 DBd. 1019. 

S.C—Corpus Juris quoted in State v. 
ero 


Moorer, 160 S.E. 269, 274, 162 ac. 
455, appeal dismissed and certio¬ 
rari denied Johnson v. State High¬ 
way Commission of South Carolina, 
60 S.Ct 288, 281 U.S. 691, 74 LEd. 
1120. 

12 C.J. p 841 note 89. 

MaM . ug taxes payable Into Philippine 
t r e asur y 

Statute imposing tax on first do¬ 
mestic processing of cocoanut oil, 
and providing that all such taxes 
collected with respect to cocoanut 
oil of Philippine production shall be 
paid to the treasury of the Philip¬ 
pine Islands, is not invalid as an un¬ 
lawful delegation of legislative pow¬ 
er to the Philippine government re¬ 
specting the- expenditure of the mon¬ 
ey. 

U.S.—Cincinnati Soap Co. v. U. S., 
Neb., 67 S.Ct. 764, 801 U.S. 308, 81 
L.Bd. 1122. 

38. Tenn.-Xk>rpu8 Juris quoted in 
Richardson v. Reese, *67 S.W.2d 
797, 799. 165 Tenn. 661. 

12 C.J. p 841 note 90. 

39. S.C.— €k>vffaa Juris quoted in 
State V. Moorer, 160 S.E. 269, 274, 
162 S.C. 466, appeal dismissed and 
certioiuri denied Johnson v. State 
Highway Commission of South 
Carolina, 60 S.Ct. 238, 281 U.S. 
691, 74 L.Bd. 1120. 

12 C.J. p 841 note 91. 

40. U.S.—A. L. A.. Schechter Poul¬ 
try Corporation v. U. S.. N.T., 56 
S.Ct 887, 295 U.S. 496, 79 L.Bd. 
1670, 97 A.L.R. 947. 

Ohio.—^Divisional Code Authority Na 
23, Retail Solid Fuel Industry v. 
Reisenberg, 196 N.E. 424, 129 Ohio 
St $79. 

4L U.S.—WUexnan v. Brown, D.C 
Tex., 61 P.Supp. 978, reversed on 
other grounds, C.C.A., 189 P.2d 730, 
certiorari denied Wileman v. 
Bowles, 64 S.Ct 1151, 822 U.S: 748. 
88 L.Bd. 1679. 

OaL—^People ex reL Benwell v. Pouty 
162 P:2d 1, 27 Cal.2d L 
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Of course, the legislature may exercise the power 
which it delegates to others,^^ and it may exercise 
directly, without delegating to any tribunal, the 
power it possesses over highways.-^^ 

By territorial legislatures. In accordance with 
general rules stated supra this section, a territorial 
legislative body cannot in general delegate its leg¬ 
islative power,44 but a statute which lays out a 
scheme for the subject matter involved, provides 
the means, and gives adequate general directions, 
is valid.^® 
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b. By States to Federal Govemmeiit 

A state legislature may not delegate Its sovereign 
power to the federal government, but statutes adopting 
existing statutes, rules, or regulations of congress by 
reference are constitutional. 

The state legislatures may not delegate their 
sovereign powers to the federal govemment.^^ 
While a statute is valid whicli adopts existing stat¬ 
utes, rules, or regulations of congress by refer- 
ence,^7 an attempt to make future regulations of 


Fla.—^Thomas ▼. State ex reL Cobb, 
58 So.2d 173, 84 A.r*R.2d 140. 
Idaho.—Supplier v. Enking, 81 P.2d 
362, 60 Idaho 292. 

N.H.—State V. Cox. 16 A.2d 508, 91 
N.H. 137, affirmed Cox y. State of 
New Hampshire,, 61 S.Ct. 762, .312 
Xr.S. 669, 35 L.Ed. 1049, 133 A.L.H. 
1396. 

Ohio.—City of Newark v. Same, 133 
N.B. 96, laS Ohio St. 15S—City of 
Columbus V. Public Utilities Com¬ 
mission, 133 N.E. 300, 103 .Ohio St. 
79. 

Or.—^Monroe v. Withy combe, 165 P. 
227. 84 Or. 828. 

Pa.—^Leighton v. Township of Abinfir- 
ton, 9 A.2d 609, 336 Pa. 845.. 

Va.—McClintock v. Rlchlands Brick 
Corporatipn,..145 S.E. 425, 162 Va. 
1. 61 A.I 4 .R. 1033. 

42. XJ.S.—XT. S. Sugrsjr Eauallzation 
Bo^d V. P. Be Ronde & Co., C.C. 
A.1^L,’ 7 P‘. 2 d '981, dismissed U. S. 
Sugar Equalization Board v. P. De 
Bonde & Co.. 46 S.Ct. 681, 269 U. 
S. 691, TO I..Bd. 1154. 

N.J.—^Mayor, City Council, Bd, of 
Public Works of City of Elizabeth 
V. New Jersey Turnpike Authority, 
72 A,2d 399, 7 N.J.Super. 640. 
S.O.—McNulty V. Owens, 199 S.E. 426, 
188 S.a 877, 

Tex.—Texas Highway Commission v. 
El Paso Bldg. & Const. Trades 
Council, 234 S.W.2d.867, 149 Tex. 
457. 

4^ Mich.—People T* . Ingraham 

County, 20 Mich. 95. 

N.J.—^Mayor, City Council, Bd. of 
Public Works of City of Elizabeth 
V. New Jersey Turnpike Authority, 
72 A.2d 399. 7 N.J.Super. 640. 

Or.—CabeU v. City of Cottage Grove, 
130 P.2d 1918, 170 Or. 256> 144 A. 
L.R. 286. 

44« Philippine.—United States v. 

Ang Tang Ho, 43 Philippine 1. 

62 OJf. p 803 note 23; 

Statutes held valid 

Hawaii.—^Territory v. Hop Kee, 21 
Hawaii 206. 

62 C.J. p 804. note 83 [a]. . - . 

45. U.S.—Gallardo v. Porto Rico 
Ry., Light ^ Power Co., C.C.A. 
Puerto Rico, 18 P, 2 d 913. 


Alaska—^In re Hake School Dist, 11 
Alaska 186. 

62 C.J. p 803 note 32 [a], 

48. U.S.—^Illinois Power & Light 
Corporation v. City of Centralia. 
Ill., D.C.I11.. 11 RSupp. 874, va¬ 
cated on other grounds and re¬ 
manded. C.C.A., City of Centralia 
Ill. V. Hllnoia Power and Light 
Corporation, 89 P.2d 985. 

Fla—Corpus Juris Seoumdun died in 
Hutchins V. Ma 3 'o, 197 So. 495, 498, 
143 Fla 707, 133 A.L.R. 394. 

Mich.—Gorpus Juris Secundum qnot- 

1 ed in Dearborn Independent, Inc., v. 
City, of Dearborn, 49 N.W.2d 370, 
376, 831 Mich. 44i 

N.Y.—^People v. Greenbaum, 280 N. 
T.S. 771, 244 App.Dlv. 778. 

De Agostina v. Parkshire Ridge 
Amusements, 278 N.Y.S. 622, 155 
Misc. 518—Darweger v. Staats, 275 
N.Y.S. 894, 153 Misc. 522, affirmed 
278 N.y.S. 87, 243 App.Dlv. 880, 
leave to appeal granted 278 N.Y.Si 
94, 243 App.Dlv. 825, affirmed 196 
N.B. 61, 267 N.Y. 290—Cline v. 
Consumers* Co-op. Gas & Oil Co., 
-274 N.Y.S. 862, 152 Misc. 663. 

Pa—Holgate Bros. v. Bashore, 46 
Dauph.Co. 274, affirmed 200 A. 672, 
.331 Pa 266, 117 A.L.R. 639. 

Statutes held not xinconstitutioaal 

Cal.—^Palermo v. Stockton Theatres, 
196 P.2d 1, 32 CaL2d 63. 

Conn.—Underwood Typewriter Co. v. 
Chamberlain, 108 A. 154, 94 Connl 
47, affirmed 41 S.Ct. 45, 264 U.S. 
113, 65 L.Ed. 165. 

Kan.—^Board of Com'rs of Sedgwick I 
County V. Robb. 199 P.2d 630, 166 
Wa n. 122, appeal dismissed Big 
Slough Drainage Dist. of Sedgwick 
County, Kan. v. Board of County 
Com’rs of Sedgwick County, Kan., 
69 S.Ct. 893, .336 U.S. 957, 93 L.Ed. 
1110—City of Pittsburg ▼. Robb, 
53 P.2d 203, 143 Kan. 1. 

N.Y.—In re Thaimann's Estate, 32 N. 
Y.S.2d 695, 177 Misc. 1055. 

Or.-*—State ex reL Public Welfare 
Commission v. Malheur County 
Court, 203 P.2d 305, 185 Or. 392. 

Pa.—Commonwealth v. Gardner, 96 
Pa.Super. 450, appeal denied 147 A. 
527, 297 Pa. 498—Commonwealth v, 
Alderman, 79 Pa.Super. 277, affirm- i 
ed 119 A. 551, 275 Pa. 483. . | 
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Roy Stone Transfer Corp. v. 
Messner, Com.Pl., 64 Dauph.Co. 240, 
reversed on other grounds, 103 A. 
2d 703, 377 Pa. 234. 

Tex.—^Lower Colorado River Author¬ 
ity V. McCraw, 83 S.W.2d 629, 125 
Tex. 268. 

12 C.J. p 889 note 71 [b], 

Aooeptauoe ot Tedexal funds 

Section 1210 of Rehabilitation Law, 
Education L. art 47, accepting the 
federal appropriation for rehabilita¬ 
tion of disabled persons, constituting 
the board of regents as a state board 
for vocational education to cooper¬ 
ate with the federal government in 
carrying out the law, and authoriz¬ 
ing such board and the industrial 
commission to formulate a plan of 
cooperation, is not a surrender of the 
legislative power, which is vested 
by Const^ art 3 § 1, in the senate and 
: assembly of the state, to any outside 
legislative body to whl<A it delegates 
j administrative powers only. 

[N.Y.—Watkinson v. Hotel Pennsyl- 
; vania, 187 N.Y.S. 278, 195 App.Div. 
624, affirmed 132 N.B. 889, 231 N.Y. 
562.. 

47. CaL—^Palermo v. Stockton Thea¬ 
tres, 195 P.2d 1, 32 CaL2d 53— 
Brock V. Superior Court in and for 
Los Angeles County, 71 P.2d 209, 
9 Cal.2d 291. 

Conn.—^Plrst Federal Sav. d; Loan 
Ass’n of New Haven v. Connelly, 
115 A.2d 455, 142 Conn. 483. 

Fla.—^Florida Indus. Commission v. 
State ex reL Orange State Oil Co., 
21 So.2d 699, 165 Fla 772—Florida 
Industrial Commission v. Peninsu¬ 
lar Life Ins. Co., 10 So,2d 793. 152 
Fla 55. 

Me.—State v. Webber. 138 A. 788, 125 
Ma 319. 

Mich.—Corpus Juris Secundum quot¬ 
ed iu Dearborn Independent, Inc., 
V. City of Dearborn. 49 N.W.2d 370, 
376, 331 Mlcb. 447. 

N.Y^—^In re Thalmahn^s Estate, 32 N. 

Y.S.2d 695, 177 Misc. 1055. 

Pa—Commonwealth v. Warner Bros. 
Theatres, 27 A.2d 62, 345 Pa 87Or 
That oongress mttij make new or 
different xegulat&oas in the future, 
will not invalidate a statute adopt¬ 
ing existing statutes, rules, or .regu-^ 
latlons. 
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congress part of the state law is generally held to 
be unconstitutional.'** 

c. To Create Corporations 

The power to create corporations and to atnend or 
repeat their charters cannot be delegated by the legisla¬ 
ture, although courts, officers^ or boards may be em¬ 
powered to perform functions of a ministerial nature. 

The people of a state may undoubtedly by con¬ 
stitutional provision vest the power to create corpo¬ 
rations in any body or person they see fit, since 
their power is sovereign and supreme,** but, in ac¬ 
cordance with the general rule that the legislature 
cannot delegate the power to legislate which is vest¬ 
ed in it by the constitution, the legislature cannot 
delegate the power to create corporations either to 
another corporation or to an individual, to a court 
or other tribunal, or to an executive or administra¬ 
tive officer or body.** Likewise, it may not enact 
laws creating corporaticms or enlarging their pow¬ 
ers, which are to take effect only when approved by 
a vote of the people, unless the constitution so pro- 
vides.*^ This principle, however, does not prevent 
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the legislature from itself creating corporations 
either by special or general laws and delegating to 
a court, board, or officer judicial or ministerial au¬ 
thority with respect to their formation or organiza¬ 
tion,** including the power to find the facts neces¬ 
sary to the creation of a corporation,** determine 
whether the conditions prescribed by the statute 
have been complied with,** and, if so, to make an 
order of incorporation or to grant a charter or cer¬ 
tificate of incorporation.** It follows that the pow¬ 
er of a court to grant charters or certificates of in¬ 
corporation is strictly limited to the purposes speci¬ 
fied in the constitution or statute;** and the court, 
in granting a decree or charter, cannot depart in 
substance from the petition.*^ However, by analogy 
to the rule that a statute may be valid in part and 
void in part, it has been held that an order of court 
made in pursuance of such legislative authorization, 
organizing a corporation for the purpose provided 
by a general law, is valid to the extent of the pro¬ 
visions of that law, and void only so far as it con¬ 
fers powers or privileges in excess of those au¬ 
thorized by the statute.** 


N.T.—^People ex reL Pratt v. Gold- 
fogle, 151 N.SL 452, 242 N.T. 277, 
aiOrmed 205 N.T.a a70, 123 Mlsc. 
399, reariTumeiit denied 207 N.T.S. 
188, 124 20sa 27—^People ex reL 
Broderick v. Goldfoale, 211 N.T.& 
85, 213 App.Div. 677. 

Pa.—Commonwealth v. Alderznao, 
119 A. 551, 276 Pa. 483. 

Statatea held vaUd 

U.S.—Alaska S. 8. Co. v. Mnllaney, 
OAAlaska, 180 F.2d 805. 

Cal.—^People v. Oyama, 173 P.2d 794, 
29 CaL2d 164, reversed on other 
snrounds 68 S.Ct. 269, 332 U.a 633, 
92 USd. 249. 

£x parte IJasswell, 36 P.2d 678, 
1 Cal.App.2d 183. 

N.C.—Hasrood v. Donghton, 143 SJBL 
841. 195 N.C. 811. 

S.C.—Santee Mills v. Query, 116 SJSL 
202, 122 S.C. 153. 

48. Cal .—Brock v, Superior Court 
in and for Los Angeles County, 71 
P.2d 209, 9 Cal.2d 291. 

Fla.—^Florida Indus. Commission y. 
State ex reL Orange State Oil Co., 
21 So.2a 699, 155 Fla. 772—Florida 
Industrial Commission v. Peninsu¬ 
lar Life Ins. Ca, 10 So.2d 793, 152 
Fla. 55. 

Me.—State ▼. Webber, 133 A. 738, 
125 Me. 819—SUte v. Gauthier, 118 
A. 380, 121 Me. 522, 26 A.L.II. 652 
—State v. Intoxicating Liiguors, 
117 A. 588, 121 Me. 438. 

Mass.—In re Opinion of the Justices, 
133 N.B. .453, 239 Mass. 606. 

Mi ch.—Covpiui Juris SoeasuSam. quot¬ 
ed in Dearborn Independent, Inc., 


T. City of Dearborn, 49 N.W.2d 370. 
876, 331 Mich. 447. 

Neb.—Smithberger v. Baioning, 262 
N.W. 492, 129 Neb. 651, 100 A.I 4 .R. 
686 . 

Pa.—Holgate Bros. Ca v. Bashore, 
Com.Pl., 45 Dauph.Co. 274. 

^^Frlmary staaidard law,” which is 
legislative enactment that requires 
administration to fill up the details, 
may delegate incidental powers to 
determine facts or state of things on 
which enforcement of primary stand¬ 
ard law depends to a body, and in¬ 
cidental powers may be-measured by 
a standard not under control of state, 
and may be subiect to change. 

Cal^—^Ex parte Iiasswell, 86 P.2d 678, 
1 CaLApp. 2 d 183. 

49. Ga.—Kehler t. Jack Mfg. Co., 55 
Ga. 639. 

50. Minn.—State v. Great Northern 
R. Co., Ill N.W. 289, 100 Minn. 446, 
10 D.ILA.,N.S., 250. 

12 C.J. p 856 note 63—14 O.J. p 100 
note 62. 

61. Mo.—Lammert v. Didwell, 62 
Mo. 188, 21 Am.R. 411. 

14 C.J. p 100 note 63. 

52. Tenn.—Ex parte Chadwell, 8 
Baxt. 98, 103. 

Ex parte Bums, 1 TenaCh. 83. 

12 C.J. p 856 notes 64, 66'— ""1 4 CLJ. 
p 100 note 64. 

The *^ 60 X 7 is that in such a case 
the legislature merely uses the 
courts for the purpose of giving le¬ 
gal form to the corporation, and that 
the act required by the statute to be 
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done by the courts Is not an act in¬ 
volving even judicial discretion, but 
a purely ministerial one in such a 
sense that its performance can be 
compelled by mandamus. 

Ga—^Franklin Bridge Ca v. Wood, 
14 Ga 85. 

OoaditloxL requiring ooBsent of third 
party 

A condition in a legislative grant 
that the grantee shall obtain the 
consent of a third party before en¬ 
joyment is not a delegation of legis¬ 
lative power and will not render the 
act unconstltutionaL 
N.J.—Morgan v. Monmouth Plank 
Hoad Co., 26 N.J.Iiaw 99. 

53. HL—Blake v. People, 109 HL 
604. 

54. Ga—Franklin Bridge Co. v. 
Wood, 14 Ga 80. 

Mo.—Granby Mia, eta, Co. v. Rich¬ 
ards, 8 S.W. 246, 95 Mo. 106. 

Or.—^Petition of Board of Directors 
of Tillamook People’s Utility Dist, 
86 P.2d 460, 160 Or. 630. 

14 C.J. p 101 note 66. 

65, Ga—Franklin Bridge Ca v. 

Wood, 14 Ga 80. 

14 C.J. p 101 note 67. 

58. Ga—Kepler v. G. W. Jack Mfg. 
Co., 56 Ga 639. 

Pa—^In re Master Granita eta. Stone 
Cutters’ Assoa, 9 PaDist 857, 23 
PaCo. 517. 

14 C.J. p 132 note 88. 

57. Tenn.—State v. Vanderbilt Univ., 
164 S.W. 1151, 129 Tena 279. 

68. Tena—Heck v. McEwea 12 Dea 
97. 
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General laws authorizing persons to form them¬ 
selves into corporate bodies by compliance with 
certain provisions are not unconstitutional as a del¬ 
egation of legislative power.5» 

§ 134. -To the People 

The legislature may enact conditional or local op- 
tion statutes, but It may not convert the government 
Into a pure democracy. 

A constitutional provision that the legislative 
power shall be vested in a senate and assembly pro¬ 
hibits the legislature from converting the govern¬ 
ment into a pure democracy, or rendering the en¬ 
actment of a law dependent on its acceptance by 
the voters of the state,®® except in accordance with 
initiative and referendum provisions of the consti¬ 
tutions, which are discussed infra § 143. Also, it 
does not forbid the enactment of laws delegating to 
the people of local subdivisions of the state the deci¬ 
sion of questions concerning them alone as set forth 
infra § 140, or making the operation of certain laws 
within such subdivisions contingent on a vote of the 
people thereof, as shown infra § 142. Of course, 
the legislature may not delegate to the people the 
power to enact a law which the legislature itself is 
forbidden by the constitution to enact 

§ 135 . -To Other States 

Statutes providing that foreign corporations shall 
be subject to the same restrictions, burdens, etc., as are 
imposed by the state of their creation on corporations 
of the state enacting the statute have generally been 
held not unconstitutional as constituting a delegation of 
legislative power. 


Where a state statute makes the amount of tax¬ 
es, fines, or penalties to be paid by foreign corpora¬ 
tions doing business within the state dependent on 
the amount of such charges imposed by the state 
of origin on foreign corporations, it has been held 
that the act is void as an unconstitutional delega¬ 
tion of legislative power but, by the weight of 
authority and better reason, such statutes have been 
sustained®® on the ground that they do not delegate 
power to the foreign legislature to fix the amount 
of the charges, but merely impose taxes, etc., the 
amount of which is made contingent on an extrane¬ 
ous fact®4 

§ 136. -By Congress to States 

Congress cannot delegate its own legislative power 
to the state legislatures, but the fact that federal tax 
statutes are affected by differences In state laws does 
not render them unconstitutional on this ground. 

Congress cannot delegate its own legislative pow¬ 
ers to the state legislatures, nor adopt prospectively 
such laws as the states may thereafter pass on any 
particular subject;®® but acts of congress under 
which liquors imported in original packages arc 
made subject to tlie laws of the state into which 
they are carried do not confer on the state power 
to legislate on that subject, but merely declare when 
the property in question shall become subject to 
state laws, and are not, therefore, a delegation of 
federal legislative power,®® and the extent and in¬ 
cidence of federal taxes not infrequently arc affect¬ 
ed by differences in state laws, but sudi variations 
do not infringe the constitutional prohibitions 


59. Mo.—Grcmby Min., etc., Co. v. 
Richards, 8 S.W. 246, 95 Mo. 106. 

14 C.J. p 101 note 68. 

60. Ala.—Coxpiu Juris dteA ia In 
re Opinions of the Justices, 166 So. 
706, 708, 232 Ala. 56. 

Ark.—Summers v. Road Improvement 
Dist No. 16 of WoodrulC Coimty, 
254 S.W, 696, 160 Ark. 871. 
m.—^Parks v. Libbey-Owens-Ford 

Glass Co., 195 N.F. 616, 860 Ill. 
180—People V. Barnett, 176 NJffl. 
108. 844 HL 62, 76 A.L.R. 1044. 
Xa.—C orpus Juris cited in State v. 
Smith. 166 So. 72. 88, 184 Ln. 268— 
StaU V. Washburn, 147 So. 489, 177 
l-a. 27—State v. Richardson, 147 
So. 846, 176 La. 1054—State v. 
Capps, 147 So. 12, 176 La. 849— 
City of Shreveport v. Malone, 147 
So. 12. 176 La. 848—State v. An- 
tea, 147 So. 11. 176 La. 847—State 
V. Malone, 147 So. 11, 176 La. 846— 
Corpus Juris quoted in State v. 
Watkins, 147 So. 8, 10, 176 La. 837. 
Md.—Ahlgrren V. Cromwell, 17 A.2d 
134, 179 Md. 248—Corpus Juris oit- 
•d in B^wner v. Curran, 119 A. 
250, 252, 141 Md. 586. 


N.T.—Cline v. Consumers* Co-op. 
Gas & Oil Co., 274 N.T.S. 362, 152 
Misc. 663—^Klbhee v. Lyons, 192 N. 

T.S. 696, 118 Misc. 172, affirmed 
195 N.T.S. 663, 202 App.Div. 562. 

12 C.J. p 842 note 92. 

Statutes held not usc&ustitational 
Ark.—Fulkerson v. Refundlngr Board, 
147 S.W.2d 980, 201 Ark. 967. 

Colo.—Schwartz v. People, 104 
P. 92, 46 Colo. 239. 

63. Ala.—Corpus Juris Secundum 
cited in Pheniz City v. Alabama 
Power Co.. 195 So. 894, 896, 239 Ala. 
647—Clark v. Mobile Port, 67 Ala. 
217. 

63. N.CL—Corpus Juris dted in Bar 
jood V. Doujhton, 148 S.B. 841, 846, 
195 N.C. 811. 

Pa.—Corpus Juris quoted in Com¬ 
monwealth V. Lichter, 1 Pa.Di8t. & 
Co. 709, 718, 

12 C.J. p 842 note 99—14A C.J. p 
1269 note 63. 

64. N.T.—People v. Philadelphia F. 
Assoc., 92 N.T. 811, 44 Am.R. 880, 
affirmed 7 S.Ct. 108, 119 XJ.a 110, 
80 L.Skl. 842. 


Pa.—Corpus Juris quoted in Common¬ 
wealth V. Lichter, 1 Pa,I>lst. & Co. 
709, 718. 

65. Ky.—^Moore T. Allen, 7 J.J, 
Marsh. 651. 

Statutes held not unocmstitutiosal 

U.S.—^Prudential Ins. Co. v. Benjamin, 
S.a, 66 S.Ct. 1142, 328 U.S. 408, 
90 L.Ed. 1342, 164 A.L.R. 476. 

Wolfe V. Phillips, C.A.Okl., 172 
F.2d 481, certiorari denied 69 S.Ct. 
941, 836 U.S. 968, 93 L.Bd. 1119— 
Hemans v. U. S., C,C«A.Mich., 163 
F.2d 228, certiorari denied 68 S.Ct. 
100, 832 U.S. 801, 92 L.Bd. 380, re¬ 
hearing- denied 68 S.Ct. 152, 332 U.S. 
821, 92 L.Sd. 897. 

66. U.S.—James Clark Distilling: Co. 

V. Western Maryland R. Co., Md., 
87 S.Ct. 180, 242 U.S. 311—In re 
Rahrer, Kan., 11 S.Ct. 865, 146 U.S. 
545, 85 L.Dd. 572. 

In re Van Vliet, C.C.AJLrk., 43 
F. 761, 10 L.RJL 451-In re Spick- 
ler, C.C.Iowa, 43 F. 653, 10 L.R.A. 
446. 

S.C.—Atkinson v. Southern Dzpress 
Co., 78 S.F. 516, 94 S.Q. 444, 48 
L.R.A.,N.S., 849. 
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against delegation of the taxing power.®'^ Thus, a 
provision in an enabling act authorizing the consti¬ 
tutional convention to provide for the transfer of 
causes to the federal and the state courts, respec¬ 
tively, is not unconstitutional.®^ Congress may del¬ 
egate to the state legislatures the power to make 
supplementary regulations concerning the location 
of mining claims on public lands,®® and the recog¬ 
nition by a federal bankruptcy statute of the laws 
of the several states with regard to exemptions, 
dower, priority of payments, and the like, does not 
constitute a delegation of congressional power as 
to render the act void.*^® 


§ 137. -To, Corporations or Individuals 

a. To private persons 

b. To private corporations 

a. To Private Persons 

The legislature may not delegate legislative powers to 
private persons, but-It may employ them in an admin¬ 
istrative capacity to carry a law Into effect. 

Inasmuch as the power to legislate is by nature 
nondelegable, a fortiori it may not be delegated to 
a private person or personsJi The legislature may, 


67. U.S.—^Prudential Ins. Co. v. Ben¬ 
iamin. S.a, 66 S.Ct 1142. 328 U.S. 
408, 90 L..Bd, 1342, 164 A.L..K. 476. 

Gottlieb V. White, aC.A.aiass.. 
69 F.2d 792, certiorari denied 54 S. 
Ct. 867,.292 U.S, 657, 78 L.Ed. 1605. 

68. U.S.—McCormick v. Western Un¬ 
ion Tel. Co., Utah. 79 F. 449, 25 <X 
CJL 35. 38 L.JLA, 684. 

69. U.S.—Butte City Water Co. v. 
Baker, Mont., 25 S.Ct. 211, 196 U. 
S. 119, 126, 49 L.Ed. 409. 

12 C.J. p 842 note 6. 

70- U.S.—^Hanover Xat. Bank v, 
Moyses, Tenn,,' 22 S.Ct. 857, 186 U. 
S. 181, 46 KBd. 1113. 

71. U.S.—Carter v. Carter Coal Co., 
App.D.a, 56 S.Ct 856, 208 U.S. 238, 
80 L.Ed. 1160— A. Jm a. Schechter 
Poultry Corporation v. U. S., N.T., 
65 S.Gt 837, 295 U.S. 495, 79 LuEd. 
1570, 97 A.L.R. 947. 

Cal .—DaSgh v. Schaffer, 78‘ P.2d 927, 
23 Cal.App.2d 449. 

Ill.—^People ex rel. Chicago Dryer Co. 
V. City of Chicago. 109 N,R2d 201, 
413 IlL 315—^People ex rel. Royal 
V. Cain, 101 N.B.2d 74. 410 UL 39.- 
Kan.—estate v. Crawford, 177 P. 360, 
104 Kan. 141, 2 AUK. 880. 

Ky.—^Baughn v. Gorrell & Rllfey, 224 
S,W.2d 436, 311 Ky. 637—Douthitt 
V. City of Covington,' 144 S.W,2d 
1025, 284 Ky. 382. 

Lia.—^Blocker v. City of New Orleans. 
App., 50 So.2d 498, appeal treins- 
ferred 50 So.2d 643. 218 XA. 669. 
Mass.—^In re Opinion of the Justices, 
19 N.B.2d 807, 302 Mass. 605. 

Mont—Oozpiui Jtxis Seomidum cited 
in Jacoby v. Chouteau County, 11-2 
P.2d 1063, 1070, 112 Mont 70.’ 

Neb.—Nickel t. School Board of Atx- 
tell, 61 N.W.2d 566, 157 Neb. 818— 
Rowe V. Ray, 231 N.W. 689. 120 
Neb. 113, 76 AL..R. 1Q56—BHliott v. 
Wme, 266 N.W. 347, 112 Neb; 78. 
Ohio.—^Divisional Codd Authority No. 
23, Retail Solid Fuel .Industxr v. 
Heisenberg, 196 NJBL 424, 129 Ohio 
St 679. .. .. 

Pa.—Scudder v. Smith, Com.Pl., 45 
D!Kaph.Co. .309. r 

Tex.-r-Reyiiolda v. DaUaa.Chunty, Civ. 
App., 263 S.W.2d 320, certified ques¬ 


tions answered 207 S.W.2d 362, 146 
Tex, 372. - 

Wis.—^Henneman v. Finnegan, 259 N. 
W. 425, 217 Wis, 414—Gibson Auto 
Co. V. Finnegan, 259 N.W. 420,' 217 
Wis. 401.' ... 

12 C.J. p 842 note 7. 

Proprietary Ituictioa. 

Section of the constitution provid¬ 
ing that the general assembly shall 
not delegate to any special commis¬ 
sion or association, any power to 
make, supervise or interf^ere with 
any municipal improvement,* monfey,' 
property, or effects,-whether held in 
trust or otherwise, or to levy taxes>. 
or to perform any municipal function, 
whatever, applies to a proprietary as 
well as to a governmental funetion. 
Pa.—^LightcjU v; Township of Abing- 
ton. 9 A2d 609, 336 Fa. 345: ' 

. Disoipliiuucy prooeedl^s by; board 
of'governors of state bar do not in¬ 
volve an. .unconstitutional delegation 
of legis^tive-authority since proceed¬ 
ings are judicial in character, and 
functions of state bar are advisory 
only, with final -action in • supreme 
court. 

Cal.—Hogan *v. State Bar, 228 P.2d 
654. 36 qahM 807. 

Statutes held sot unooustltutiou^' 
U.S.-r-Dairymen’s League Coopera¬ 
tive Ass'h V. Rock Royal Co-op., N, 
Y., 6Q S.Ct, 66, 308 U.S. 681, 84 L: 
Ed, 526, and Metropblitaii-Coopera¬ 
tive Milk' Producers Bargaining 
Agency v. Rock Royal Co*K)p., 60 
S.Ct'. 67,,.309.U.S. 631>. 84 L.JM. 52^ 
—^U. S. V. Rock Royai Co-op., N.T., 
69 S,Ct 998. 207 U.S., 583, :84 REd. 
1446, rehearing denied 60 S.Ct. 66, 
308 U.S, 631, 84 t..Bd. 526. 

R. H. Johnson A €o. v. Securi¬ 
ties & Exchange Commission, CAl' 
2. 198 P.2d 690. certiorari dehiCd 78 
S,Ct. 94, 344 TJ,S, 856. 97 LuBd. 664 
—Christensen V. IT:' S., C.AJN.T.,' 
194 FAd 978.' ' ' * ' 

U. S. V. Dettra Flag Co;, B.e,Pa:, 
•e lF-Sopp. S. v; H. P. Hood 

& Sons, D.C.Mass., 26 'F.Supp.'-6^2, 
.affirmed Hood 8b Senary. U-"' 

S.; 59, S.Ct. 1019, 807 rUJs. 588,, 88 
KEfi* 1473 , and -Green . Valley 
Creamery v. U. S., i08. F.2dJ3.42. 
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Aia.—In re Opinion of the Justices, 
42 • Sd.2d 81, • 252 Ala. 661—In re 
Opipion of the Justices, 42 So.2d 56, 
252 Ala. 659. 

Ariz.—^Local 266; Intern. •Broth, of 
. Elec. Workers. A F. of L. v. Salt 
- River Project,,Agricultural Imp. 

and Power Dlst, 276 P.2d 893, 78 
' Ariz. 30—Diihame v. State Tok 
. .Commission, *179 P.2d 252, 65 Ariz. 
268, 171 AL.R. .684—State v. Hynds, 
148 P.2d lOOOi .81 Ariz. 281. 

Ark.—Gross V. Homard, 144 S.W.2d 
. 706. 201 ALTk. 391. 

Cal.—^Los Angelas County, v. Legg, 55 
P.2d 206, 5 Cal.2d 849, ‘ 

‘ In're Stobie^s'Estate, 33 P.2d 
883, 80 CaLApp.2d 525. 

Conn.—Schwartz-v. Kelly, 99 A2d 89,- 
140 Conn. 175, appeal'^dismissed 74 
^ set 227., 

Del.-Tr-^ax Distiibutors-^.v. ’ Springer, 
..-22 A2d .838, affirmed 28 .A2d 309. 
.Fla.—State, ex ret Kaplan v. Dee, 77 
. ^o.2d 768—Miller v, Ryan, 64 So.2d 

60. 

HL—^People ex rel. Royai v. Cain, 
101 N.B.2d .74, .410 Ul. .89.,. 
"lnd.-^Illiiiois Steel'Co. ‘duller, 23 
N.'B.2d 269, 216 Ind. 180. / ’ . . 

BAn.—Richards v. Fleming Ooal Co.,' 
179..P. 380; 104 Kan. 3361.. " 
Ky.-^-Baughn* v. Gorrell & Riley, 224 
. S.W.2d 436, 311: ky,. 637—Beacon 
Liquors- v. Martin, 131 3-W.2d 44G, 

' 279 Ky. 438. .. 

Ky .—^Baein v, City of LouisylUa, 6 S. 

W.2d. 1104, 224 Ky. 624. . . 

Md;—Goldsmith. T. Mead ^Johnson & 

' Go., 7 A2d 173,,.173 Md. 632. 

1 Mlch,-r-People. V. Gottiieb; 59 N.W.2d 
289*.887 Mich.:376.: V 

Mo.-^tate ex .reL. Normandy Fire 
i Protection IMst- V; .Smith,. - 216^ S. 
i W.2d. 440, 358 Mo. 572rr^tate ex 
rel. Fire Dlst of ^ Lemay v. Smith, 
134 S.W.2d 593, 353 Mo. .307. 

Mont—^Leuthold v. Bfandjord, 47 P. 

2d 41, 100 Mont 96. - 
N4b,-r-Nebraska MidrStfite " Redatoia- 
tion Dist v: EaU Cdtlntjjf;'41 N.W. 

, 2d 397,'152 Neb. 4l0.. ^ . " , . . , - 
N.J.—of . Educatibh, bf - Mpnt- 
^clalr.jV*- of Education Em¬ 
ployees' Pension. of Essex 

; Coimty,‘ 14 A2d ;733, 125 
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however, employ private persons in a public,’® ad¬ 
ministrative capacity to carry the law into effect,’®-® 
or to determine facts on which the application or 
enforcement of the law is to depend,’®-!** providing 
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the Statute establishes an independent standard for 
the guidance of those who are to administer the 
law.'*2.i5 Thus, it may delegate its power of selling 
land for delinquent taxes to private individuals, 


164, affirmed 17 A.2d 780, 126 K.J. 
Law 66. 

—^In re Arch Hurley Conservancy 
Dist, Hudson Irr. Extension, 191 
P.2d 338, 62 N.M. 34. 

H.T.—General Elec. Co. v. Masters, 
Inc., 120 N.B.2d 802. 307 N.T. 229. 
appeal dismissed Masters Ina v. 
General Electric Co., 75 S.Ct. 216, 

348 IT.S. 892, 99 L.Bd.-^Lionel 

“Corp. V. S. Klein on the Square, 
120 N.B.2d 802, 307 N.Y. 229, ap¬ 
peal dismissed S. Klein on the 
Square v. Lionel Corp., 76 S.Ct; 
38, first case, 848 U.S. 860, 99 lu 

Ed. -> certiorari denied 76 S.Ct. 

88, second case, 348 U.S. 860; 99 

L.Ed.-^Raxor Corp. V. Goody, 

120 N.B.2d 802, 307 N.Y, -229, cer¬ 
tiorari denied Goody v. Baxor Corp., 
76 S.Ct 88, 348 U.S. 863, 99 L.Ed. 

White V. State Board of Pharma- 
oy, 138 N.Y.S.2d 448, 285 App.Div. 
486—Claim of Fiol, 111 N.Y.S.2d 
288, 279 App.Div. 963, appeal denied | 
116 N.Y.S.2d 311, 280 App.Dlv. 901, 
reversed on other grounds 112 N.E. 

. 2d 281, 305 N.Y. 264. 

Board of Education of Union 
Free School Dist. No. 8, Town of 
Eastchester, v. Board of Education 
of City of Mount Vernon, 56 N.Y.S, 

- 2d 185, 184 Misc. 803, modified on 
other grounds 46 N.Y.S.2d 258, 267 
App.Div. 871, affirmed 60 N.E.2d 
838, 294 N.Y. 676. 

N.C.—^Marren v. Gamble, 75 S.E.2d 
880, 237 N.a 680—Ely Lilly & Co. 
V. Saunders, 4 S.E.2d 528, 216 N.C. 
163, 125 A.L.IL 1808—E. B. Ficklen 
Tobacco Co. y. Maxwell, 199 S.E. 
405, 214 N.a 867.. 

Ohio.—^Fisher Bros. Co. v. Brown, 146 
N.E. 100, 111 Ohio St 602, 

City of Cincinnati v. Rosl, App., 
109 N.E.2d 290, appeal dismissed 
Reitz y. Morr, 107 N.B.2d 113, 168 
Ohio St 180. 

Chi.—Spiers y. Magnolia Petroleum 
Co., 244 P.2d 843, 206 OkL 503— 
Palmer Oil Corp. y. Phillips Pe¬ 
troleum Co., 231 P.2d 997, 204 Okl. 
643, appeal dismissed Palmer Oil 
Corp. V. Amerada Petroleum Corp., 
72 S.Ct 842, 843 U.S. 890, 96 L.Bd. 
1022—^Dowell y. Board of Educa¬ 
tion of Oklahoma City, 91 P.2d 771, 
186 OkL 342. 

Or.—^Port of Portland v. Reeder, 280 
P.2d 824. 

-Pa—^Burche Co. y. General Elec. Co.; 
116 A2d 361, 882 Pa 870—Evj^s yl 
West Norriton Tp. Mmaiclpai Au¬ 
thority, 87 A.2d 474, 870 Pa 150— 
WiUiams y. Samuel, 2 A*2d. 884, 
.332 Pa 266. 


In re Tuberculosis Hospital, 7 
Pa.Dist & Co, 725. 

S.C.—Floyd y. Thornton, 68 S.B.2d 
334, 220 S.C. 414. 

Tex.—Dudding v. Automatic Gas Co., 
193 S.W.2d 5X7, 145 Tex. 1—Mc¬ 
Daniel y. Robison, 8 S.W.2d 66$, 
117 Tex. 539—Bowen v. Robison, 

. 8 S.W.2d 664, 117. Ter. 546—Mc¬ 
Daniel V. Robison, 8 S.W.2d 663, 
117 Tex. 544—Greene v. Robison, 
8 S.W.2d 655, 117 Tex. 616. 

Wis.—State V. Wakeen, 57 N.W'.2d 
364, 263 Wis. 401—Rockwood Vol¬ 
unteer Fire Dept. y. Town of Kos¬ 
suth, 60 N.W.2d 913, 260 Wis. 331 
—^Ed. Schuster & Co. y. Steffes, 295 
N.W. 737, 237 Wis. 41. 133 AL.R. 
1071—Hotel and Restaurant Em¬ 
ployees* International Alliance, Lo¬ 
cal No. 122 y. Wisconsin Employ¬ 
ment Relations Board, 294 N.W. 
632, 236 Wis. 329, rehearing denied 
296 N.W. 634, 236 Wis. 329, af¬ 
firmed 62 S.Ct 706, 315 U.S. 437, 86 
L.Ed. 946. 

Wyo.—^Burns y. State, 173 P. 785, 25 
Wyo. 491. 

Statutes held niiooxistitaiional 
U.S.—^Bll Lilly & Co. v. Schwegmann 
Broa Giant Super Markets, D.C. 
La, 109 F.Supp. 269, affirmed 
Schwegmann Bros. Giant Super 
Markets v. Eli Lilly & Co., 205 F.2d 
788, certiorari denied 74 S.Ct. 71, 

. 346 U.S. 8,58, 98 L.Ed. 3C9, rehear¬ 

ing denied 74 S.Ct. 217, 346 U.S. 905, 
98 L.Ed. 404. 

Aria—Arizona Tax Commission y. 
Dairy & Consumers Co-op. Ass'n, 
215 P.2d 235, 70 Aria 7. 

Fla—State v. Green, 116 So. 66, 95 
Fla 117. 

ni.—People ex reL Chicago Dryer Co. 
V, City of Chicago, 109 N.B.2d 201. 
418 Ill. 316. 

Ind.—^Hollingsworth y. State Board 
- of Barher Examiners, 28 N.E.2d 
64. 217 Ind. 273. 

Kan.—State y. Crawford, 177 P. 860, 
104 Kan. 141, 2 A.L.R, 880. 
La-^lty of Alexandria y. Alexan¬ 
dria Fire Fighters Ass’n, Local No. 
540, 67 So.2d 67$, 220 La 764. 

Mic^—Coffman v. State Board of 
Examiners in Optometry, 60 N.W, 
2d 322, 331 Mich. 682. 

Mo.—State ex rel. Jones y. Brown, 
92 S.W.2d 718, 338 Mo. 448. 

Neb.—^Rdwe v. Ray. 231 N.W, 689, 
120 Neb. 118, 70 A.L.R. 1066. 

N.J.—^Yanow y. Seven Oaks Park, 87 
A.2d 454. 18 N.J.Super. 411, re¬ 
versed, in part on other grounds 94 
-A.2d 482, 11 N.J. 841, 36 A.L.R.2d 
639. 


Ohio.—Chambers v. Ohio Bureau of 
Unemployment Compensation, 15 
Ohio Supp. 106. 

Okl.—National Bank of Tulsa Bldg, 
y. Goldsmith, 226 P.2d 916, 204 
Okl. 45. 

Pa—^Lighton v. Township of Abing- 
ton, 9 A.2d 609, 336 Pa 345. 

McQirney v. Upper Darby Tp., 
Com,Pl., 36 DeLCo. 335. 

Utah.—^Union Trust Co. y. Simmons, 
211 P.2d 190, 116 Utah 422—Revne 
y. Trade Commission, 192 P.2d 563, 
113 Utah 156, 3 A.L.R.2d 169. 

Wis.—State ex rel. Amerifcan Legion 
1941 Convention Corporation of 
Milwaukee v. Smith, 293 N.W. 161, 
235 Wis. 443—^Henneman v. Finne¬ 
gan. 259 N.W. 425, 217 Wia 414— 
Gibson Auto Co. v. Finnegan, 259 
N.W. 420, 217 Wis. 401. 

72. Ill.—^People ex rel. Chicago Dry¬ 
er Co. v. City of Chicago, 109 N.E. 
2d 201, 418 Ill. 315. 

Members of commission, held not 
'‘private persons” . . 

Va—^Board of Sup’rs of Elizabeth 
City County v. State Milk Com¬ 
mission, 60 S.R2d 35, 191 Va 1. ap¬ 
peal dismissed 71 S.Ct. 198, 840 
U.S. 831, 96 L.Ed. 640. - 

72.5 U.S.—^Hawthorne v, Fisher, D. 

UTex., 33 F.Supp. 891. 

Mass.—City of'Chelsea v. Treasurer 
and Receiver General, 130 N.E. 397, 
237 Mass. 422. 

N.J.—^Board of Education of Mont¬ 
clair y. Board of Education Em¬ 
ployees* Pension . Fund of Essex 
County. 14 A.2d 783. 125 N.J.Law 
164, affirmed 17 A.2d 780, 126 N.J. 
Law 66. 

Pa—^Belovsky v. Redevelopment Au¬ 
thority of City of Philadelphia 54 
A.2d 277, 867 Pa 329. 172 A.L.R. 
953—Shott V. Hudson Coal Co., 165 
A 853, 310 Pa 488—Gima v. Hud¬ 
son Coal Co., 165 A. 850, 310 Pa. 
480. 

72.10 Pa.—^Kellerman v. City of 
Philadelphia 13 A 2d 84, 139 Pa 
Super. 569. 

72.15 Ill.—^People ex reL Duffy v. 

Hurley. 86 N.E.2d 26, 402 HI. 562. 

Pa—Kellerman v. City of Philadel¬ 
phia 18 A2d 84, 139 PaSuper. 669. 

Statu^ held not imoosistitiLtiottal. 

R.I.—^Allen y. State Board of Veter¬ 
inarians, 52 A2d 131, 72 R.L 372. 

73. N.Y.—Gautier v. Dltmar, 129 N. 
Y.S. 834, 144 App.Div. 721, affirmed 
97 N.E. 464. 204 N.Y. 20, AnnCas. 
1913C 960. 

61 aJ. p 1115 note 74. 
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authorize them to collect tolls,and discretion in 
giving relief under workmen's compensation laws 
may be delegated to a single individual.'^S The leg¬ 
islature may authorize primary elections to be held 
by political parties that cast a certain per cent of 
the vote cast at the last general election,^® and may 
authorize the committees of political parties to de- 
termme the number of candidates,“^7 but may not 
delegate to committees of political parties the power 
to establish delegate districts,^^ or the decision as 
to whether a primary election shall be held,^^ or the 
manner of holding such election or determining the 
candidates nominated,although a statute authoriz¬ 
ing political parties to elect whether the candidate 
shall be nominated tinder the primary election law 
or by the convention method has been held valid.^ j 
That the legislature may delegate to private per¬ 
sons the power of appointment to offices within the 
control of the legislature has been both affirmed^^ 
and denied.®^ A statute providing that a grant of 
property by deed or will to trustees for certain spec¬ 
ified public purposes shall have the effect of form¬ 
ing the trustees into a corporation without the ne¬ 
cessity of complying with further formalities is not 
unconstitutional as delegating the power to form a 
corporation;^^ and a construction of a statute that 
it does not apply in a certain case is not open to an 
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objection that it leaves it to an individual to execute 
or to suspend the operation of the statute.^s The 
legislature may not delegate to private persons its 
power to create or define offenses,^5.5 and thus, a 
statute which makes an act a misdemeanor or a 
tort, at the option of the complaining party, is 
void,S® but a statute providing that, where a dif¬ 
ferent punishment is provided for a second or sub¬ 
sequent offense, the information or affidavit on 
which the prosecution is based must charge that it is 
a second or subsequent, offense or the punishment 
shall be as for a first offense, is not a delegation of 
legislative power to the prosecuting witness but is 
a mere rule of practice and procedure, constitution¬ 
ally enacted for the benefit of accused and a stat¬ 
ute providing a penalty in the alternative for an of¬ 
fense and leaves it optional with the jury has been 
held not to violate a constitutional provision that no 
power of suspending laws shall be exercised ex¬ 
cept by the legislature.^® 

b. To Private Ooiporations 

While the legislature cannot delegate to private cor* 
poratfons the power to make laws, it may employ them 
to perform ministerial or administrative duties. 

The legislature cannot delegate to private cor¬ 
porations the power to make laws,8& and under the 


74t, Pla.—^Day v. City of St Augus¬ 
tine, 139 So. 880, 104 Fla. 261. 

75- XJ.S.—Obrecht-Lyncli Corpora¬ 
tion V. Clark, l>.C.Md., 30 P,2d 144. 
78. Ohio,—State v. Felton, 81 N.E. 
85, 77 Ohio St 554, 12 Ann.Cas. 66. 

77. IlL—^People ex rel Mushier v. 
Small, 166 N.EI 135, 334 IlL 321— 
People ex reL Weisorod v. Small, 
165 NT.B. 224, 334 IlL 105—People 

V. Bmmerson, 165 NJE3. 217, 333 IlL 
606, 62 A.Ii.B. 912. 

78i Ill.—Rouse v. Thompson, 81 N. 
S. 1109, 228 Ill. 622. 

78. S.D.—^Morrow v. Wipf, 115 N.W. 
1121, 22 S.D. 146. 

SO;. Ill.—^People v. Chicagro Election 
Comrs., 77 N.E. 321, 221 IlL 9, 5 
AnmCas. 562. 

81. Ky.—Stevenson v, Hardin, 33 S. 

W. 2d 462. 238 Ky. 600. 

82. Cal.—In re Bulger, 45 Cal. 653. 
S.C.—Benjamin v. Housing Authori¬ 
ty of Darlington County, 16 S.E.2d 
737, 198 S.C. 79. 

Tex.—^Miller v, El Paso County, Civ. 

App., 146 S.W,2d 1027, reversed on 
■ other grounds 150 S.W.2d 1000, 136 
Tex. 370. 

83. DeL—State ex reL James v. 
Schorr, 65 A.2d 310, 6 Terry 18. 

Mo.—State v. Wright. 158 S.W. 823. 
251 Mo. 826, Ann.Cas.l915A 688— 
State V. Washburn, 67 S.W. 692, 167 
Mo. 680, 90 Azn.S.R. 430. 


Substaaitlal relation to law to he a4U 
ministered 

Delegation to persons, groups, or 
organizations unrelated to govern¬ 
ment of power to nominate, appoint, 
or elect public officers is unconstitu¬ 
tional as an Invalid delegation of 
legislative power unless a substantial 
and rational relation exists between 
the person, body, or organization in¬ 
trusted with su<^ power of nomina¬ 
tion, appointment, or election and 
the function of government which 
persons appointed or elected are to 
perform. 

S.C.—State V. Taylor, 77 S.B.2d 195, 
223 S.C. 526—-Ashmore v. Great¬ 
er Greenville Sewer Dist, 44 S.B. 
2d 88. 211 S.C. 77, 173 A.L.R. 897, 
Statutes held not TiacoastitatioiiBl 
S,a—State V. Taylor, 77 S.B.2d 195, 
223 S.C. 526. 

84. N.Y ,—^Durkee v. Smith, 168 N. 
T.S. 816, 90 Misc. 92, affirmed 166 
N.Y.S. 920, 17,1 App.Div. 72. af¬ 
firmed 114 N.B. 1066, 219 N.T, 604. 

85. Ala—Spenny v. Mobile, etc., R, 
Co., 68 So. 870, 192 Ala 483. 

12 C.J. p 843 note 22. 

85.6 Ky.—^Bloemer v. Turner, 187 S. 

W.2d 387. 281 Ky. 832. 

Statutes held not unoonstitatloiial 
ir.S.—Seele v. XJ. &, aCJLMo., 138 
P.2d 1015. 

N.T.—People v. Gordon, 14 N.T.S.2d 
333, 172 Misc. 543, reversed on other 


grounds 16 N.T.S.2d 888, 258 App. 
Div. 421, affirmed 28 N.B.2d 717, 
283 N.T. 705. 

86. Ga—^Fortune v. Braswell, 77 S, 
E. 818, 139 Ga 609. 

87. Ohio.—Gibbs ▼. State, 18 Obia 
Cir.Ct..N.S., 480. 

sa Tex.—Hughes v. State, 106 aW. 
2d 698, 132 Tex^Cr. 639. 

89. Fla—City of Miami Beach, Fla., 
V. State, 116 So. 480, 95 Fla 697 —t 
Dade County v. State, 116 So. 72, 
95 Fla 465. 

Ky.—^Baughn v. Gorreli & Riley, 224 
S.W.2d 436, 811 Ky, 537. 

Mo.—State ex'rel, Jones v. Brown, 
92 S.W.2d 718, 388 Mo. 448. 

Mont.—Corpus 3tiris S^undum dted 
in. Jacoby v. Chouteau County, 112 
P.2d 1068, 1070, 112 Mont. 70. 

N.C,—^Lee v. Poston, 64 S.B.2d 835, 
233 N.a 546. 

12 C.J. p 843 note 82, p 859 note 15 
Cb]. 

Statutes held xbot luiooiiisidtatloBal 
(1) In general. 

Ala—^In re Opinion of the Justices, 
42 So.2d 81, 252 Ala 56L 

Ga—Southern Ry. Co. v. Lancaster, 
100 S.E. 380, 149 Ga 434. 

Idaho.—Application of Johnston, 204 
P.2d 434, 69 Idaho 189. 

Md.—Price v, Clawns, 25 A.2d 672, 
180 Md. 582. 

Pa—^Williams v. Samuel, 2 A2d 834, 
332 Pa 265. 
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provisions of some constitutions the legislature can¬ 
not delegate to a private corporation any power to 
perform any municipal functions.^^ It may, how¬ 
ever, employ them in an administrative capacity to 
carry a law into effect,®^ or to select or appoint 
oflScers for the purpose,*^ or to collect tolls,^^ but 
it cannot give a nonofficial corporate body authority 
to designate depositories of public funds.®^ Thus, 
while the power to determine whether a public 
highway shall be established may not be delegated 
to a private corporation,^6 yet it may be authorized 
and empowered to act in an administrative capacity 
in the construction of the highway,^® and to that 
end may be endowed with the power of eminent do- 
main,^7 and the establishment of public drains is 
an exercise of a sovereign power, which may be 
delegated to corporations.^^ 

A statute permitting the board of directors of an 


CONSTITUTIONAL LAW § 137 

irrigation district to lease the system of canals and 
works docs not delegate a municipal function to a 
private corporation;^^ and a statute is not uncon¬ 
stitutional which gives a corporation the power of 
election between the payment of an ad valorem and 
a specific tax.l A statute providing for the send¬ 
ing of indigent inebriates to an institution main¬ 
tained by a private corporation for treatment at 
public expense has been held valid as merely using 
a private corporation as a suitable agency in the 
administration of the law,2 although such a statute 
has been held invalid as imposing a tax for the 
benefit of a private corporation as discussed in the 
CJ.S. title Taxation § 16, also 61 C.J. p 94 note 
85. 

A corporation may be authorized, either by its 
charter or by general law, to make by-laws for the 
regulation of its internal affairs,^ and to impose 


H.L—NTarraeransett Electric Ligrliting 
Co. V, Sabre. 146 A. 777, 60 R.L 
2S8. 66 A.L 1 .H. 1653, reargument de¬ 
nied 147 A. 668, 66 A.L.H. 1553. 

Wis.—^Tesch V. Board of Deposits of 
Wisconsin, 297 N.W. 379, 237 Wis. 
527. 

Wyo.—Sullivan v. Blakesleir, 246 P. 
918, 36 Wyo. 73. 

(2) Statute imposing capital stock 
and excess profits taxes on corpora¬ 
tions depending on the adjusted de¬ 
clared value of capital stock. 

U.S.—Helvering v. Lemer Stores 
Corporation, Md., 62 S.Ct. 341, 814 
U.S. 463, 86 UEd. 343. 

Utah Oil Refining Co, v. Hinck¬ 
ley, aCJLUtah, 121 F.2d 678— 
Prime Securities Corp. v. U. S,, C. 
aAMich., 119 F.2d 939, certiorari 
denied 62 S.Ct. 102, 314 U.S. 654, 
86 Ii.Ed. 524, Michigan Silica Co. v. 

U. S., 62 S.Ct. 103, 314 U.S. 654, 86 
IrJSd. 524, G^eneral Chromium Corp. 

V. U. S., 62 act. 103, 814 U.S. 664, 
86 L.Bd. 524, Senior Investment 
Corp. v. U. a, 62 S.Ct 103, 314 

U. S. 664, 86 Ii.Bd. 624, Udyllte Co. 

V. U. a, 62 act. 103, 814 U.S. 664, 
86 L.Ed. 624 and Standard Cotton 
Products Co. V. U. S., 62 S.Ct. 103, 
814 U.S. 654. 86 D.Ed. 524—Roches¬ 
ter Gas & Electric Corporation v. 
McGowan, aCJLN.T., 116 P.2d 953. 

Liberty Paper Board Co. v. U. 
a, D.C.Ohlo, 37 F.Supp. 751—U. S. 
Steel Products Co. v. U. S., D.C. 
N.J., 36 F.Supp. 868—Kentucky Fire 
Brick Co, V. Glenn, D.CJKy., 34 F. 
Supp. 85—Isthmian S. S. Co. v. U. 
S., D.aDel., 38 F.Supp, 1007—Hor- 
nell Ice & Cold Storage Co. v. U. 
a, D.C.N.T., 82 F.Supp. 468—Ros- 
ofC Tunnel Corp. v. Higgins, D.C. 
N.T., 28 F.Supp. 880—Chicago Tel¬ 
ephone Supply Co. v. U. S., Ct.CL, 
28 F.Supp, 471, ceitlorari denied 59 
S.Ct 92, 305 U.S. 628, 83 L.Ed. 402. 


I (3) Statute providing that subsidi¬ 
ary domestic railroad corporation 
shall not charge rate within city ex¬ 
ceeding rate charged by parent for¬ 
eign corporation for similar service 
to adjacent state. 

N.T.—^Transit Commission v. Long 
Island R. Co., 288 N.Y.S. 938. 248 
App.Div. 749, affirmed 8 N.B.2d 622, 
272 N.T. 27. 

Statutes held unoonstitatioiial 
N.Y.—Fink v. Cole, 97 N.E2d 873, 
802 N.T, 216. 

Pa.—^Lighten v. Township of Abing- 
ton, 9 A.2d 609, 836 Pa. 345. 

90. Pa.—^Lighten v. Township of 
Abington, 9 AL.2d 609, 386 Pa. 345. 
SPurpose of constitutional provljdoii 
against delegation to special commis¬ 
sion, private corporation, or associa¬ 
tion any power to make, supervise, 
or interfere with any municipal im¬ 
provement money, property, or ef¬ 
fects, or to perform any municipal 
functions, was to protect cities and 
towns in their right of self-govern¬ 
ment. 

Mont.—State ex rel Normile v. Coon¬ 
ey, 47 P.2d 637, 100 Mont. 891. 
Statutes held not unconstitutional 
Pa.—^Bvans v. West Norriton Tp. Mu- | 
nicipal Authority, 87 A.2d 474, 370 
Pa. 150—^Belevsky v. Redevelop¬ 
ment Authority of City of Philadel¬ 
phia, 54 A.2d 277, 867 Pa, 329, 172 
A.L.R. 953. 

9L U.S.—^Estate Planning Corpora¬ 
tion V. Commissioner of Internal 
Revenue, C.C.A.2, 101 P.2d 15. | 

Ala,—Corpus Jtizis quoted in. Parke i 
V. Bradley, 36 So. 28, 31, 204 Ala. : 
455. ! 

ni.—^Elliott V. University of Illinois, 
6 N.B.2d 647, 866 Dl. 888, certio¬ 
rari denied 68 S.Ct. 11. 302 U.S. 
692, 82 L.Ed. 534, rehearing denied 
58 S.Ct. 138, 802 U.S. 774, 82 LJBJd. 
600. 


Mo.—State ex rel. Jones v. Brown, 92 
S.W.2d 718, 338 Mo. 448. 

N.T.—^American Soc. for Prevention 
of Cruelty to Animals v. City of 
New York, 199 N.Y.S. 728, 205 App. 
Div. 336. 

12 C.J. p 843 note 33. 

92- Ind.—Overshiner v. State, 59 N. 
E. 468, 156 Ind, 187, 83 Am.S.R. 
187, 61 L 4 R.A. 748. 

R.I.—^Allen v. State Board of Veter¬ 
inarians. 52 A2d 131, 72 R.L 872. 

12 C.J. p 844 note 34. 

93. Fla.—^Day v. City of St. Augus¬ 
tine, 139 So. 880, 104 Fla. 261. 

94b Fla,—City of Miami Beach, Fla. 

V. State, 116 So. 480, 95 Pla. 697— 
Dade County v. State, 116 So, 72, 
95 Fla, 465. 

95. Del.—Clendaniel v. Conrad, 88 A. 
1036, 26 Del. 549, Ann.Ca8.1915B 
968. 

96m Del.—Clendaniel v. Conrad, su¬ 
pra. 

97. Del.—Clendaniel v. Conrad, su¬ 
pra, 

98. Ind.—State v. Jacobs, 142 N.E. 
716, 194 Ind. 327. 

99. Cal.—Byington v. Sacramento 
Valley West Side Canal Co., 148 
P. 791, 170 Cal. 124. 

12 C.J. p 844 note 40. 

L Mich.—^Beadle v. Arnott, 108 N. 

W. 646, 146 Mich. 416. 

2m Colo.—In re House, 46 P. 117, 
23 Colo. 87, 33 L.R.A. 832. 

Md.—^Baltimore v. Keeley Inst., 31 A. 
437, 81 Md. 106, 27 L.R.A. 646. 

3. Ala,—Hawkins v. State, 62 So. 
946, 168 Ada, 670—^Whaley v. State, 
62 So. 941, 168 Ala. 152, 30 L.RjL, 
N.S., 499. 

N.T.—Seneca County Bank v. Lamb, 
26 Barb. 595. 

Tenn,—^Morrison v. State, 95 S.W. 
494, 116 Tenn. 534. 
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penalties on its stockholders for their violation.^ 

It is well settled that the legislature may not dele¬ 
gate to a private corporation the power to define an 
offense or to impose a punishment therefor,^ and 
although it has been held that an act is void 
which makes the constituents of an offense depend¬ 
ent on the act of a private corporation,® there is 
authority to the contrary^ A statute which au¬ 
thorizes a person convicted of a criminal offense to 
be acquitted and discharged on showing that he has 
taken the treatment for the cure of drunkenness un¬ 
der the care of a corporation organized under the 
laws of the state and has conformed to all the rules 
and regulations of such corporation has been held 
void as permitting a private corporation to prescribe 
rules for the discharge of persons convicted of 
crime.® 


4. X.T.—Johnstown Cemetery Assoc. 
V. Parker, 60 N.T.S. 1015, 45 App. 
Div. 65. 

5. Pa.—^Labuek v. Mill Creek Coal 
Co., 9 Pa.Bist & Co. 507, affirmed 
141 A. 35, 232 Pa. 284. 

12 C. J. p 844 note 46. 

Statntas held act nnoonstitatioiLal 
Va.—^Morgan v. Commonwealth, 34 
S.E.2d 4dl, 184 Va. 24, re^'ersed on 
other grounds 66 S.Ct 1050, 328 U. 
S. 373, 90 L.Ed. 1317, 165 A.L..R. 
674. 

6. Mont—State v. Holland, 96 P. 

719, 37 Mont 393. . 

Tex.—Jannin v. State, 51 S.W. 1126, 
62 S.W. 419, 42 Tex.Cr. 631, 96 Am. 
S.R. 821. 

7- Tenn.—Samuelson v. State, 96 S. 
W. 1012, 116 Tenn. 470, 116 Am.S. 
B. 805. 

Wash.—In re O'Neill, 83 P. 104, 41 
Wash. 174, 3 I4.R.A,N.S.. 658, 6 
Ann.Cas. 869. 

12 C.J. p 844 note 47. 

& Mich.—Senate Happy Home 

Clubs V. Alpena County. 67 N.W. 
1101, 99 Mich. 117, 23 luHA. 144. 

9. U.S.—^A. L. A. Schechter Poultry 
Corporation v. U. S., N.T., 56 S.Ct 
837, 295 U.S. 495, 79 L.Ed.~1670, 97 
A.L.R. 947—^Panama Refining Co. v. 
Ryan, Tex.. 55 S.Ct 241, 293 U.S. 
388, 79 luEd. 446. 

Aimerican Home Fire Assur. Co. 
of New York v. Mid-West Enter¬ 
prise Co., C.AOkl., 189 P.2d 628— 
O'Neal V. U. S., CCA-Tenn., 140 
P.2d 908, 151 A.L.R. 1474. certio¬ 
rari denied 64 S.Ct 945, 322 U.S. 
729, 38 LkEd. 1566—Hoard of Coni'rs 
of Pawnee County, OkL v. U. - S., 
aCA-Okt, 139 P.2d 248, certiorari 
denied 64 S.Ct 846, .321 U.S. 795, 
88 Ii.Ed. 1084 and 64 S.Ct 847, 321 

U. a 795, 88 LbEd. 1084—^U. S. v. 
McDermott, OCAuIud., 131 P.2d 
31^ certiorari denied McDermott 

V. U. a, 63 S.Ct 664, 818 UJ3...765, 


§ 138. -To Executive 

a. In general 

b. Particular matters 


a. In G^eral 

The legislature may not, unless the constitution ex¬ 
pressly provides otherwise,' delegate legislative functions 
to executive officers or bodies, although, having estab¬ 
lished a policy, standard,'or rule for their guidance, it 
may leave to them matters of administrative detail, in¬ 
cluding the making of regulations and the determination 
of facts. 

The functions of legislation may not be delegated 
by the legislative' to the executive department or 
to any executive, or administrative ofificer,-board, or 
commission® except as sudh delegation may be ex- 

Supp. 694, appeal dismissed. CCA, 
Canfield Lumber Co. v. U. S., .76 p. 
2d 1003—^Hurwlts v. U. S., C.CA. 
Mo... 280 P. 109—U. S. V. Suw, D. 
C.Mich„ 243 P. .423, .afiaraaed Sugar 
V. U. S., 262 P/ 79. 164 C.aA 191, 
in which certiorari is denied 39 S 
Ct 19, 248 U.S. 678. 63 LjBdL 429. 
Ala.—^Mead v. Bagerton, 60 So.2d 
253, 266 Ala,. 66-^Nelson v. Donald¬ 
son, 50 So.2d 244, 265, Ahu , 76— 
Coarpus Juris Secundum cited in 
Marcet y. Board of' Plumbers. Ex¬ 
amination and Registration of Ala¬ 
bama, 29 So.2d 333, 334, 249 Ala. 
48—^Norton v. Lusk, 26 So.2d 849. 
248 Ala. -110. 

West V.. State, 6 So.2d 484, 30 Ala. 
App. 318, certiorari denied 6 So 
2d 436, 242 Ala. 369. 

Ariz.—Haggard : V. Industrial Com¬ 
mission. 223 P.2d 916, 71 Arlz. 91 
—Loftus V. Russell, 212 P.2d 91. 
69 Ariz. 245—^Hernandez v. TToh- 
miller, 204 P.2d 864, 68 AHz. 242. 
Ark,-Terrell v. Loomis,' 286 S.W. 
2d 961, 2-18'Ark. -296—State v. Mar¬ 
tin, 204 S.W. 62*2, .184 Ark. 622. 

CaL—State Board of Dry Cleaners v. 
Thrift-D-Lux Cleaner^ 264 P.2d 
29, 40 Cal.2d '486—Housing Author¬ 
ity of Los Angeles County v. Dock- 
' weUer, 94 P.2d 794,. 14 Cal.2d 437— 
Jersey Maid Milk Products Co. v. 
Brock, 91 P.2d 6-77, 18 CaL2d 620— 

. Ex parte McLain, 212 P. 620, 190 
Cal. 376. - . 

Blatz Brewing Co. ’v. Collins, 160 
P.2d 37, 69 <3al.App.2d 639—Left- 
ridge v. City of Sacramento, 139 P. 
2d 112, 69 CaLApp.2d 616. 

Conn.—State. v.. Stoddard, 13 A2d 
686, 126 Conn. 623. .. . ' 

Del.—State ex. reL Morford v. Tatneil, 
21.A.2d 185, 2 Terry 273. 

- State V. Retowski, 176 ‘ A. 325, 

6 W.W.Harr. 830. 

Pl€L-^tate ex reL Wa.tsQn v. Cald¬ 
well, .28 So.2d .866, 166 Pla. .618, 
Opinion supplemented 24 So.2d 797, 

. :167 Ela, 70--T-SylTester. v. Tindall, 


87 L.Ed. 1137, rehearing denied 63 
S.Ct 827, 318 U.S. 801, 87 D.Bd. 
1164—Whlttenburg v. U. S., C.C.A. 
Tex.. 100 P.2d 520—U. S. v. Tish- 
man, GC.A.I11., 99 P.2d 961, cer¬ 
tiorari denied Tishman v. U. S., 
59 S.Ct 485, $06 U.S. 636, 83 L.Ed. 
1038—U. S. V. Goldsmith, C.C.A.N. 
Y., 91 P.2d 983, certiorari denied 
Goldsmith y. U. S., 68 S.Ct 38, 802 
U.S. 718, 82 L.Ed. 25—Greenwood 
County V. Duke Power Co., C.C.A. 
S.C., 81 P.2d 986, reversed on other 
grounds 67 S.Ct 202, 299 U.S; 259, 
81 L.Ed. 178—^Kansas Gas & Elec¬ 
tric Co. V. City of Independence, 
Kan., CCA^Kan., 79 P.2d 32, 100 A. 
L.R. 1479, rehearing denied 79 P. 
2d 638—^Butler v. XJ, S., C.CJL 
Mass., 78 P.2d 1, affirmed 66 S.Ct 
312, 297 U.S. 1, 80 L.Bd. 477, 102 
A.L.R. 914—Ryaii v. Panama Re¬ 
fining Co., C.C.A.Tex., 71 P.2d 8, 
reversed on other grounds 56. S.Ct 
241, 293 U.S. 388, 79 L.Ed. 446— 
Johnson v. Keating ex rel. Taran¬ 
tino, C.C.A.Mass., 17 P.2d 60—^Dela¬ 
ware & Hudson Co. v. U. S., D.GN. 
Y., 5 F.2d 831—^In re Mellea, D.G 
Mich., 5 P.2d 687. 

U. S. V. Park Motors, D.CTenn., 
107 P.Supp. 168—America 'Truck¬ 
ing Ass'ns V. U, S., D.GAla., 101 P. 
Supp, 710, affirmed 73 S.Ct 307, 344 
U.S. 298, 97 L*Ed. 337“^CJombs v. 
U, S,, D.C,Vt,. 98 P.Supp. 749— 
U. S. V. Dettra Flag Co., D;C.Pa., 
86 P.Supp. 84—^Mallonee v. Pahey, 
D.C.CaL, 68 P.Supp. 418, reversed 
on other grounds 67 S.Ct 1662, 332 
U.S. 245, 91 L.Bd- 2030—^Payne v. 
Griffin, D.CGku, 61 P.Supp. 688— 
Allied Agents v. XT. S., 26 P.Supp. 
98, certiorari denied 60 S.Ct 72, 
308 U.S. 561, 84 L.Ed. 471—JohmA. 
GebelMu, Inc. v. Milboume,' D.G 
Md., 12 P.Supp. 106i—^U. S. V. Na¬ 
tional Garment Co., D.GMo., 10 P. 
Supp. 104—Acme, Inc., v, Bessgn,' 
IXC.N.J.. 10 :P.Supp. .1—u. S. v. 
Canfield Lumber Co., D.GNeb., 7'p, I 
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18 So.2d 8St2, 164 Fla. —^McHaa 

X^obbinS) 9 -So. 2d 284| 151 Fla. 
109 —Milk Commission v. Dade 
County Dairies, 200 So. 83, 146 Fla. 
570—^Mayo v. Texas Co., 188 So, 
206, 137 Fla. 218—State' ex rel. 
Holl^ood Jockey Club: v. Stein, 
182 So. 863. 

Ga—^Bibb County v. Garrett, 61 S.B. 
2d 658, 204 Ga. 817—Mosley v. Gar¬ 
rett, 187 S.B.. 20. 182 Ga 810. 

Idaho.—State v, Heltz, 238 P.2d 430, 
72 Idaho 107. 

Ill. —^People ex rel. Chicago Dryer 
Co. V. City of Chicago, 109 N.B.2d 
201, 413. Ill 31.6—^Department of 
Public Works and Bldgs, v. Chicago 
Title A Trust Co., 96 N.B.2d 903, 
403 Ill 41, certiorari denied . Galt 
V, Dept, of public Works & Bldgs, 
of State, of Illinois, 71 S.Ct 804. 
341 Uis. 931, 35 D.Bd. 1360—Peo- 
pls V. Brown, 95 IT.B.2d’ 888, 407 Ill 
565—^People ex rel. Dulfy V. Hurley, 
85 N.B.2d 26. 402 .Ill 662—Owens 
V. Green, 81 N,B.2d 149, 400 Ill 
350 —People ei“ rel Curren r. 
Schommer^. 63 ,N.B.2d '7^4, 302 Ill 
17, 167 A.D.B. 1347—McDougall v. 
Dueder. 58 N.E.2d 899, 389 Ill 141. 
166 1059—^Krebs v. Thomp¬ 

son. 56 N.B,2d 761, 387 HI 471— 

' People ex rel. Judges Retirement 
System v. Wright, 40 N.B.2d 719. 
379 Ill 328—People, for Use of j 
Bergen,- v. ^erold Storage, Pack¬ 
ing & 'Moving' Co., 18 N,B.2d 903, 
370 lil -277—City of Chicago v. Ben 
Alpert; Ihc., 13 N.B.2d 987, 368 Ill 
282—City of Rockford v. Hey, 9 
N.EI,2d 317, 366 Ill* 626—Malloy v. 
Caty of Chicago, 7 Nr.B.2d 320, 365 
111-604—City of Evanston v. Wa- 
zau, 4 N.E.2d 78, 364 HI 198, 106 
AD.R. 789, certiorari denied Wazau 
• V. City-of Evanston, 67 S.Ct. 492, 
300 U.S. 662, 81 L.Bd. 870—Vallat 
V. Radium Dial Co., 196 N.E. 485r 
360 Ill 407, 99 A.L,R 607—People 
V. Belcastro, 190 NJB. 301, 856 Ill 
144, 92 A.D.R 1323-;—Schireson v. 
Walsh, 187 NJBi 921. 854 Ill 40— 
People- V, Yonker, 184 N.E. 228, 851 
- liL.139. . - 

Ind.—Hollingswo]^ v. State Board 
of Barber -Examiners, 28. N.B.2d 
64, 217 Ind. 873—^To;wn of Walker- 
ton V. New ”Tork,, C 8b St. D. R 
Co., 18 N,E.2d 799, 215. Ind. 206, 
certiorari denied 60 S.Ct. 75, 308 
U.S. 666, 84 .D.Ed. 467—Dunn v. 
City of Indiana.poIls,. 196 N.B.. 528, 
698, 208 Ind. 630—Wallace v. Fee- 
. ban, 190 N.E. 438, 206 Ind. 422. 

U. S. Steel Corp. v. Douglas, App., 
123 N.B.2d 8,99. , i 

Iowa<-^tate -.V. Strayer,' 399-.i^.W. j 
912, 230 Iowa 1027—Brodkey v.' 
Sioux Clty^ 291 N.W. 171, 229 Iowa 
1291,: modified on, other grounds 
and rehearing, deified 296 N.W. 352, 
229 Iowa "1291—McDeland v. * Mar¬ 
shal County, '^Ol N.W. 401, 199* 
Iowa 1232, mo^ed on other 
grounds 203 N;W; 1, 199 Ioto 1232. 
Ran.—Coxpns Jteis'v^oted la liang-j 


worthy v. Kadel, 40 P.2d 443, 446, 
141 Kan. .250—Corpus Juris quoted 
ia Oakland State Bank v. Bolin, 40 
B.2d 437, 488, 141 Kan. 126. 

Ky.—^Kesselring v. Wakefield Realty 
Co.. 227 S.W.2d 416, 312 Ky. 334— 
Henry v. Parrish. 211 S.W.2d 418, 
307 Ky. 569—Young v. Willis. 203 
S.W.2d 6. 305 Ky. 201—Common¬ 
wealth ex rel. Meredith v. Johnson, 
166 S.W.2d 409. 292 Ky. 288—Blox- 
ton V. State Highway Commission, 
8 S.W.2d 392, 225 Ky. 324. 

Md.—^Matthaei v. Housing Author- i 
Ity of Baltimore City, 9 A2d 836, 
177 Md. 606—Corpus Juris cited ia 
West V. Philadelphia, B. & W. R. 
Co.. 141 A. 609, 614, 155 Md. 104. 
Mass.—^Latfders v. Eastern Racing 
A8s*n, 97 N.E.2d 385, 327 Mass. 
82—Commonwealth v. Diaz, 95 N. 
B.-2d 666, 326 Mass. 525—^Krupp v. 
Building Com’r^of Newton, 92 N.B. 
2d 242, 326 Mass. 686—Schaffer v. 
Leimberg. 62 N.E.2d 193, 818 Mass. 
396—^Lynch v. Commissioner of Bd- 
- ucatlon, 66 N.B.2d 896, 317 Mass. 

. 73—In re Opinion of the Justices, 
21 N.E.2d 651, 803 Mass. 615, 

Mich,—Johnson v. Michigan Milk 
“ Marketing Board, 295 N.W. 346, 295 
. Mich. 644. 

Mlrih.—^Hassler v. Engberg, 48 N.W. 
2.d 343, 233 Minn. 487—Lee v. Del- 
mont. 86 N.W.2d 530, 228 Minn.'101. 
Mo.—Marsh v. Bartlett, 121 S.W.2d 
737, 343 Mo. 626. 

Neb.—School Dist. No. 89 of Wash- 
In^on Co;unty v. Decker, 68 N.W. 
2d 364', 159 Neb. 693—^Lennox v. 
Houslpg Authority of City of Oma¬ 
ha, 290 N.W. 461, 137 Neb, 582, sup¬ 
plemented 291 N.W. 100, 137 Neb. 
582—^Laverty v. Cochran, 271 N.W. 
364,-132 Neb. 118—Smithberger v. 
Banning, 262 N.W. 492, 129 Neb. 
661, 100 A.L.R 686. 

N.H.—^Ferretti v. Jackson, 188 A. 
474, 88 N.H, 296. 

N.J.—Jamouneau v. Local Grovern- 
ment Board of Division of Local 
Government in State Dept, of Tax- 
. ,atlon and Finance, 78 A.2d 553, 6 
N.J. 281. 

Borough of Oakland v. Roth, 95 
A.2d 422, ^5 N.J.Super. 82, afdrmed 
100 A.2d 698,' 28 N.J.Super. 821. 
-N.M.—State V. Spears, 269 P.2d S66„ 
57 N.M. 400, 89 A.L.R;2d 696. 

N.Y.—Darweger v. Staats, 196 N.R 
61, 267 N.Y. 290—Schumer v. Cap- 
llrti 160 N.B. 139, 241 N.Y., 346. 

Meit v. P. S. & M. Catering Corp., 
138 N.Y.S.2d 878, 286 App.Div. 606 
—International Ry. Co. y. Public 
Service Commission, 36 N.Y,S.2d 
126, 264 App.Div. 606, affirmed 47 
- N.B.2d 436, 289 N.Y. 830—People 
V. Greenbaum, 280 N.Y.S. 771, 244 
App.Dlv. 778—^New York Edison Co. 
V, Maltbie, 279 N.Y.S. 949, 244 App. 
Div. 436. 

Johnson v.' Parsons, 136 N.Y.S.2d 
672, 207 Mlsc. 107, affirmed 139 
N.Y.S.2d 676, 286' App.Div. 601— 
In re Karlinsk£»s Estate, 43 N.Y.S. 
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I 2d 40. 180 Misc, 44—In re Alm- 
roth, 14 N.Y.S.2d 63, 171 Misc. 314, 
i affirmed Application of Almroth, 

I 17 N.Y,S.2d 225, 258 App.Dlv. 378— 
[ Noyes v. Brie & Wyoming Parm- 
I ers Co-op. Corp., fO N.Y.S.2d 114, 
i 170 Misu 42, reyersed on other 
grounds 22 N.B.2d 334, 281 N.Y. 
187—People v, Caponigri, 6 N.Y.S. 
2d 577. 169 Misc. 9—Schleslnger v. 
Kofsky-Moos, Inc., 276 N.Y.S. 980, 
154 Misc, 242. 

N.C.—Carolina-V i r g i n 1 s Coastal 

Highway v. Coastal Turnpike Au¬ 
thority. 74 S.E.2d 310, 237 N.C. 62 
—ICinston Tobacco Board of Trade 
V, Liggett & Myers Tobacco Co., 
71 S.E.2d 21. 235 N.C 737, certio¬ 
rari denied 73 S.Ct 108, 344 U.S. 
866, 97 L.Ed. 671—State v. Curtis, 
62 S.B.2d 364, 230 N.C 169—Mot- 
Singer V. Perryman, 9 S.E.2d 611, 
218 N.C 15—State v. Dudley, 109 
S.B. 63, 182 N.C 822. 

Ohio.—Smith v. Ray, 72 N.B.2d 921, 
affirmed 79 N.B.2d 116, 149 Ohio 
St 894—Weber v. Board of Health, 
Butler County, 74 N.B.2d 331, 148 
Ohio St 389—Strain v. Southerton, 
74 N.E.2d 69, 148 Ohio St 153— 

■ State ex reL Foster v. Evatt 56 
N.E.2d 265, 144 Ohio St 65, certio¬ 
rari denied 65 S.Ct 1026, 324 U.S. 
878, 89 L.Ed. 1430, rehearing de¬ 
nied 66 S.Ct 1402, 825 U.S. 894, 

89 L.Ed. 2005—Matz v. J. L. Curtis 
Cartage Co., 7 N.E.2d 220, 132 Ohio 
St 271—Divisional Code Authority 
No. 23, Retail Solid Fuel Industry 
V. Reisenberg, 196 N.B. 424, 129 
Ohio St. 679—^Passig v. State, 116 
N.E. 104, 95 Ohio St 232, 

High School Board in Dept of 
Education v. Board of Education of 
Roundhead Local School Dist, 122 
N.B.2d 192, 96 Ohio App. 429— 
State V. Fields, App., 36 N.B.2d 744, 
Okl.—^Atchley v. Board of Barber 
Examiners of State, 257 P.2d 302, 
208 Okl. 463—Wells v. Childers, 165 
P.2d 868. 196 Okl. 839—Rush v. 
Brown, 101 P.2d 262, 187 OkL 97. 
Ex parte Woodruff, 210 P.2d 191, 

90 OkLCr. 69. 

Or.—^Poeller v. Housing Authority of 
Portland, 266 P.2d 762, 198 Or. 
205—^Pacific Tel. & TeL Co. v. 
Flagg, 220 P.2d 622, 189 Or. 370— 
Livesay v. De Armond, 284 P. 166, 
181 Or. 563, 68 A.L.R. 422—^Monroe 
V. Withycombe, 166 P. 227. 84 Or. 
328. 

Pa.—^Belovs^ V. Redevelopment Au¬ 
thority of City of Philadelphia, 54 
A.2d 277, 857 Pa. 329, 172 A.L.R. 
953—Ruch V. Wilhelm, 43 A-2d 894, 
352 Pa, 686—^Llghton v. Township 
of Ahington, 9 A.2d 609, 386 Pa. 
345—Holgate Bros. Co. v. Bashore, 
200 A. 672, 831 Pa. 266, 117 A.L.R 
639. 

Brandt v. Vaux, 77 Pa.Dfst & Co. 
154, 61 Dauph.Co. 337. 

Appeal of Mbxie Club, Quar. 
Sess., 50 LackJur. 249. 
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prcssly authorized by a constitutional provision,^® charged with the administration of statutes, the 
and the constitution affords the measure of the pow- legislature must ordinarily prescribe a policy, stand- 
ers which may be granted to purely administrative ard, or rule for their guidance and must not vest 
boards or ofiBcers.^^ them with an arbitrary or uncontrolled discretion 

Hence, where executive officers or bodies are with regard theretoi^ or with an arbitrary or un- 


S.a—South Carolina State Highway 
Dept. V. Harbin, 86 S.B.2d 466— 
One Hundred Second Cavalry Ofll- 
cers Club v. Helse, 21 S.B.2d 400, 
201 S.C. 68—G^asque, Inc., v. Nates, 
2 aB.2d 86, 191 S.a 271—-Fisher v. 
J. H. Sheridan Co., 189 S.B. 356. 
182 S.a 816. 108 A-LuR. 981. 
S,D.—Application of Dakota Trans¬ 
portation of Sioux Falls, 291 N.W. 
589, 67 S.D. 221. 

Tex.—^Reynolds v. Dallas County, Civ. 
App,, 203 S.W.2d 320, certified 
questions answered 207 S.W.2d 362, 
146 Tex. 872—Stephenson v. Wood, 
Clv.App., 86 S.W.2d 794. certified 
questions answered 84 S.W.2d 246, 
119 Tex. 564. 

Utah.—County Water Syatem v. Salt 
Lake City, 278 P.2d 286—^Rowell v. 
State Board of Agriculture, 99 P.2d 
1, 98 Utah 353—Cexpus JtaOM cited 
in Utah IMCfrs.' Ass*n v. Stewart, 
23 P.2d 229, 236. 82 Utah 198. 

Va.—^Butler v. Commonwealth, 68 S. 
E.2d 162. 189 Va. 411—^Dickerson 
V. Commonwealth. 24 S.Si.2d 650. 
181 Va. 818, affirmed 64 S.Ct. 464, 
821 U.S. 131, 88 L.Bd. 605—Assald 

V. aty of Roanoke, 18 aE.2d 287, 
179 Va. 47—^Thompson v. Smith, 154 
S.B. 579, 155 Va. 367. 71 A.I^R. 604. 

Wash.—Senior Citizens League v. 
Department of Social Sec. of Wash¬ 
ington. 228 P.2d 478, 88 Wash.2d 
142—State ex reL Washington Toll 
Bridge Authority v. Telle, 82 P. 
2d 120, 196 Wash. 636—Spokane 
Hotel Co. v. Younger, 194 P. 596, 
115 Wash, 359. 

W.Va.—Wiseman v. Calvert, 69 aE. 

2d 446, 134 W.Va. 808. 

Wis.—^David Jeffrey Co. v. City of 
Milwaukee, 66 N.W.2d 362, 267 Wls. 
559—Clintonvllle Transfer Dine v. 
Public Service Commission, 21 NT. 

W. 2d 5, 248 Wis. 59—Olson v. State 
Conservation Commission, 293 N.W, 
262, 235 Wis. 473. 

12 C.J, p 844 notes 51, 52, p 847 note 
99—62 CJ. p 803 note 29. 

City ocnmcil may not delegate its 
lawmaking authority. 

Pa.—American Baseball Club of Phil¬ 
adelphia V. City of Philadelphia, 
167 A. 891, 312 Pa. 311, 92 A.L.R. 
886, appeal dismissed 54 S.Ct. 128, 
290 U.a 595, 78 L.Bd. 624, 

^^begislative power,” within rule 
prohibiting delegation of legislative 
power to administrative officers, is 
authority to pass rules of law for 
government and regulation of people 
or property. 

UL—Reif V. Barrett, 188 NJSi 889, 855 
UL 104. 


PahUo policy 

Generally, legislature may not dele¬ 
gate to a nonlegislative agency the 
duty to determine public policy, but 
must Itself determine that policy. 
Tex.—Clark v. Briscoe Irr. Co., Civ. 
App., 200 S.W.2d 674. 

War as not ohangiag ride 
War does not abrogate the consti¬ 
tution and supplies no excuse for con¬ 
fusing legislative powers with execu¬ 
tive powera 

Mass.—Opinion of the Justices, 62 N. 
B.2d 974, 315 Mass. 761, 150 A.Ii.R. 
1482. 

10. CaL—Sandstrom ▼. California 
Horse Racing Board, 189 P.2d 17, 
31 Cal.2d 401, 8 A.L,R.2d 90, cer¬ 
tiorari denied 69 S.Ct. 31, 335 U.S. 
814, 93 L..Bd. 869—Jersey Maid 
Milk Products Co. v. Brock, 91 P.2d 
577, 13 Cal.2d 620. 

Minn.—Lee v. Delmont, 86 N.W.2d 
580, 228 Minn. 101. 

N.Y.—Burke v. Kem, 88 N.B.2d 600, 
287 N.T. 203. 

OkL—Patterson v. Stanolind Oil & 
Gas Co., 77 P.2d 88, 182 Okl. 156. 
appeal dismissed 59 S.Ct. 259, 305 
U.S. 876. 88 L.Ed. 231—Ex parte 
Sales, 283 P. 186, 108 Okl. 29—Ex 
parte Tindall, 229 P. 125, 102 OkL 
192. 

Pedezal Ctonstltatloii has no voioe 
Federal Constitution has no voice 
in determining whether power confer¬ 
red on a board or commission set up 
by a state statute involves an unlaw¬ 
ful delegation of legislative power. 
Cal.—Sandstrom v. California Horse 
Racing Board, 189 P.2d 17, 81 CaL 
2d 401, 3 A.L.R.2d 90, certiorari de¬ 
nied 69 S.Ct. 81, 835 U.a 814, 98 
L.Ed. 869. 

IL U.S.—U. a Bareno, D.C.Md., 
50 F.Supp. 520. 

CaL—^Leftridge v. City of Sacramen¬ 
to, 139 P.2d 112, 59 Cal.App.2d 616. 
Ill.—People V. Illinois State Toll 
Highway Commission, 120 N.E.2d 
35, 8 IlL2d 218—^People ex reL 
Board of Education of La Prairie 
Community High School Dlst. No. 
10 V. Board of Education of Bowen 
Community High School Dist. No. 
304, 43 N.E.2d 1012, 880 UL 311. 
Mo.—State ex reL and to Use of Mis¬ 
souri Pac. R. Co. V. Public Service 
Commission, 259 S.W. 445, 308 Mo. 
212 . 

OkL—Seltzer v. Commissioners of 
Land Office, 258 P.2d 1172—Appli¬ 
cation of State Board of Medical 
Examiners, 206 P.2d 211, 201 Okl. 
865. 


12. U.S.—^Yakus V. U. S., Mass., 64 
act 660, 321 U.S. 414, 88 LBd 
884—^Morgan v. U. S., Mo., 58 S.Ct 
773, 804 U.a 1, 82 L.Ed. 1129, re¬ 
hearing denied 58 S.Ct 999, 804 U.a 
1, 82 L.Ed. 1129, mandate conform¬ 
ed to, D.C., 24 F.Supp. 214—^Panama 
Refining Co. v. Ryan, Tex., 55 S.Ct 
241, 293 U.a 388, 79 LJSd. 446. 

Varney v. Warehime, CCLAOhio, 
147 F.2d 288, certiorari denied $5 
act 1575, 825 U.a 882, 89 LBd. 
1997, rehearing denied 66 S.Ct 16. 
826 U.S. 805, 90 L.Ed. 490—Weight- 
man V. U. S., C.C.A.N.H., 142 P.2d 
188—^N. L. R. B. V. Prett 3 Tnan, C 
C.A.6. 117 F.2d 786—Ryan v. Pana¬ 
ma Refining Co., C.C.A.Tex., 71 F. 
2d 8, reversed on other grounds 
66 act 241, 293 U.S. 888, 79 KEd. 
446. 

U. a V. Dettra Flag Go., D.C.Pa, 
86 F.Supp. 84—^Payne v. Griffin, D. 
C.Ga. 61 F.Supp. 688—Walling v. 
McCracken Coimty Peach Growers 
Ass’n, D.C.Ky., 60 F.Supp. 900— 

U. S. V. Bareno, D.C.Md., 60 F.Supp 
520—^Brown v. O’Connor, D.CTex, 
49 F.Supp. 973, afflzmied, CC.A., 141 
F.2d 1019—Securities and Exchange 
Commission v. Chinese ConsoL 
Benev. Ass’n, D.C.N.Y., 39 F.Supp. 
85, reversed on other groimds, C.C. 
A., 120 F.2d 738, certiorari denied 
Chinese Consol. Benev. Ass’n v. Se¬ 
curities and Exchange Commission, 

62 S.Ct 106, 814 U.S. 618, 86 L.Ed. 
497. 

Ala—Tuxedo Homes, Inc. v. Green, 

63 So.2d 812, 258 Ala 494—Phenix 
City V. Alabama Power Co., 195 
So. 894, 289 Ala 647. 

AltIz. —State v. Marana Plantations, 
Inc., 262 P.2d 87, 76 Arlz, 111. 
CaL—Wotton V. Bush, 261 P.2d 266, 
41 Cal.2d 460—State Board of Dry 
Cleaners v. Thrlft-D-Lux Cleaners, 
254 P.2d 29, 40 Cal.2d 436—In re 
Porterfield, 168 P.2d 706, 28 Cal.2d 
91, 167 A.L.R. 676—Nelson v. Dean. 
168 P.2d 16. 27 Cal.2d 878, 168 A 
L.R. 467—^Miller v. Municipal Court 
of City of Los Angelea 142 P.2d 
297, 22 Cal.2d 818. 

Am. Distilling Co. v. State Board 
of Equalization, 181 P.2d 609, 65 
Cal.App. 2d 799—^People v. Duffy, 
179 P.2d 876, 79 Cal.App.2d Supp. 
876. 

Conn.—Gohld Realty Co. v. City of 
Hartford, 104, A2d 866, 141 Conn. 
135, appeal dismissed 76 S.Ct 126, 
848. U.a 880. 99 LuEd.-State 

V. Vachon, 101 A2d 609, 140 Conn. 
478—State v. Stoddard. 13 A2d 
686, 126 Conn. 623. 
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_^Lyons V. Delaware Liquor 

Cominlssfon, 68 A.2d 889, 6 Terry 
304. 

Hoff V. State, 197 A. 75, 9 W.W. 
Harr. 134—State v. Retowski, 175 
A. 326, 6 W.W.Harr. 330. 

Darlln^r Apartment Co. v. Springr- 
er, Ch., 15 A.2d 670, affirmed 22 A. 
2d 397, 137 A.L..R. 803. 

p.C.—^Esquire, Inc., v. Walker, 151 
P.2d 49, 80 U.S.APP.D.C 145, af¬ 
firmed 66 S.Ct. 456. 327 U.S. 146, 
90 I*.Ed. 586. 

Pla.—^Phillips Petroleum Co. v. Aji- 
derson, 74 So.2d 644—McRae v. 
Robbins, 9 So.2d 284, 161 Pla. 109 
—Milk Commission v. Dade Coimty 
Dairies, 200 So. 83, 146 Fla- 679 
—Mayo V. Texas Co., 188 So. 206, 
137 Pla. 218—State ex rel. Holly¬ 
wood Jockey Club v. Stein, 182 So. 
863. 

Ill. —^Kougrli V. Hoehler, 109 N.B.2d 
177, 413 Ill. 409—^Department of 
Public Works and Bldgs, v. Chica¬ 
go Title & Trust Co., 96 N.R2d 
908, 408 IlL 41, certiorari denied 
Galt V. Dept, of Public Works & 
Bldgs, of State of Illinois, 71 S.Ct. 
804, 341 U.S. 931, 95 L.Bd. 1360— 
People V. Brown, 96 N.B.2d 888, 407 
IlL 566—^People ex rel. Duffy v. 
Hurley, 85 N.B.2d 26, 402 Ill. 662 
—^People ex rel. Curren v. Schom- 
mer, 68 N.B.2d 744. 892 Ill. 17, 167 

A. L 1 .R. 1347—^Krebs v. Thompson, 
56 K.B.2d 761, 387 Ill. 471—City of 
Kankakee v. New York Cent. R 
Co.. 65 N.B.2d 87, 887 Ill. 109— 
Toplis & Harding v. Murphy, 51 
N.E.2d 505, 384 Ill. 463—Krause 
V. Peoria Housing Authority, 19 N. 

B, 2d 193, 870 Ill, 366—^Department 
of Finance v. Gold, 17 N.B.2d 18, 
369 Ill. 497—^People ex reL Rice v. 
Wilson Oil Co., 4 N.B.2d 847, 364 
IlL 406, 107 A.Ii.R, 1500—People v. 
J. O. Beekman & Co., 179 N.B. 435, 
347 m. 92—^People v. Federal Sure¬ 
ty Co., 168 N.E. 401, 336 IlL 472 
—Moy V. City of Chicago, 140 N.E, 
845, 309 IlL 242. 

Ind.—^Bnnis v. State Highway Com¬ 
mission, 108 N.B.2d 687, 231 Ind. 
311—^Benton County Council of 
Benton County v. State ex reL 
Sparks, 65 N.B.2d 116, 224 Ind. 114 
—Kryder v. State, 16 N.B.2d 886, 
214 Ind. 419, appeal dismissed 69 S. 
Ct 154. 306 U.S. 670, 88 L,Ed. 869. 

Kan.—Johnston v. City of Coffeyville, 
264 P.2d 474, 176 Kan. 867—State 
ex reL Donaldson v. Hines, 182 P.2d 
865, 163 Kan. 860. 

Ky.—Young v. Willis, 203 S.W.2d 6, 
806 Ky, 201—Cemmonwealth ex reL 
Meredith v. Johnson, 166 S.W.2d 
409, 292 Ky. 288. 

La.—City of Baton Rouge v. Shllg, 
6 So.2d 812, 198 La. 994—City of 
Shreveport v. Herndon, 105 So. 244, 
169 La. 118. 

Md.—Electric Public UtiliUes Co. v. 
West, 140 A. 840, 164 Md. 445. 

Masa—Commonwealth v. Publlcover, 
98 N3.2d 638, 827 Mass. 808— 


Opinion of the Justices, 52 N.E. 2d 
974, 816 Mass. 761, 150 A,L.R 1482. 

Mich.—G. P. Redmond & Co. v. Mich¬ 
igan Securities Commission, 192 N. 
W. 688, 222 Mich. 1. 

Mont.—State v. Stark, 62 P.2d 890, 
100 Mont 365. 

N.H.—^In re Opinion of the Justices, 
114 A2d 614—Conway v. New 
Hampshire Water Resources Board, 
199 A. 83—^Perretti v. Jackson, 188 
A. 474, 88 N.H. 296. 

N.J.—Ward V. Scott, 93 A.2d 385, 11 
N.J. 117—Jamouneau v. Local Gov¬ 
ernment Board of Division of Local 
Government In State Dept, of Tax¬ 
ation and Finance, 78 A.2d 553. 6 
N.J. 281—New Jersey Bell Tel. Co. 
V. Communications Workers of 
America, N. J. Traffic Division No. 
66, CIO, 76 A.2d 721, 5 N.J. 354— 
Duff v. Trenton Beverage Co., 73 
A.2d 678, 4 N.J, 696—State v. Traf¬ 
fic TeL Workers' Federation of N. 
J., 66 A.2d 616, 2 N.J. 335, 9 A.L.R. 
2d 854. 

Garden State Farms v. Arm¬ 
strong, 105 Au2d 884, 31 N.J.Super. 
61—^Borough of Oakland v. Roth, 
100 A.2d 698, 28 N.J.Super. 321— 
Borough of Oakland v. Roth, 95 
A.2d 422, 25 N.J.Super. 82, affirmed 
100 A.2d 698, 28 N.J.Super. 321— 
City of Newark v. Charles Realty 
Co., 74 A.2d 630, 9 N.J.Super. 442 
—Como Farms v. Poran, 71 A.2d 
201, 6 N.J.Super. 306—^New Jersey 
Used Car Trade Ass'n v. Magee, 
61 A.2d 751, 1 N.J.Super. 371. 

N.M.—^McCormick v. Board of Edu¬ 
cation of Hobbs Municipal School 
Dlst No. 16, 274 P.2d 299, 58 N.M. 
648—State v. Spears, 269 P.2d 356, 
67 N.M. 400, 89 A.L.R,2d 695. 

N.Y.—Small v. Moss, 18 N.E,2d 281. 
279 N.Y. 288—People v. Ryan, 196 
N.B. 822, 267 N.Y. 133. 

International Ry. Co. v. Public 
Service Commission, 36 N.Y. S. 2d 
125, 264 App.Div. 506, alBrmed 47 
N.E.2d 486, 289 N.Y. 830—People 
V. Greenbaum, 280 N.Y.S. 771, 244 
App. 778—Darweger v. Staats, 278 
N.Y.S. 87, 243 App.Div. 380, affirm¬ 
ed 196 N.B. 61. 267 N.Y. 290—Peo¬ 
ple V. Grant, 275 N.Y.S. 74, 242 App. 
Div. 310, affirmed 196 N.E. 553, 267 
N.Y. 608—^Brown v. University of 
State of New York, 273 N.Y.S. 809. 
242 App.Div. 85, motion denied 192 
N.B. 416, 266 N.Y. 290, affirmed 195 
N.B. 217, 266 N.Y. 598. 

People V. Brongofsky, 60 N.Y.S. 
2d 32, 181 Misc. 782—^Noyes v. Erie 
& Wyoming Farmers Co-op. Corp., 
10 N.Y.S.2d 114, 170 Misc. 42, re¬ 
versed on other grounds 22 N.E.2d 
834, 281 N.Y. 187—^Berger v. Quinn, 
268 N.Y.S. 514. 149 Misc. 645. 

Little V. Young, 82 N.Y.S.2d 909, 
affirmed 85 N.Y.S.2d 41, 274 App. 
Div. 1005, reargument and appeal 
denied 86 N.Y.S.2d 288, 274 App. 
Div. 1065, motion denied 85 N.E.2d 
61, 298 N.Y. 918, affirmed 87 N.E.2d 
74, 299 N.Y. 699—^People, on Inform 
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mation of Siegel, v. Weingrad, 26 
N.Y.S.2d 841—^Hudson-Harlem Val¬ 
ley Title & Mortgage Co. v. White, 
8 N.Y.S.2d 599, affirmed 10 N.Y.S. 
2d 346, 256 App.Div. 393. 

N.C.—Carolina-V 1 r g 1 n i a Coastal 

Highway v. Coastal Turnpike Au¬ 
thority, 74 aE.2d 310, 237 N.U 62 
—Kinston Tobacco Board of Trade 
V. Liggett & Myers Tobacco Co., 
71 S.B.2d 21, 235 N.C. 737, certiorari 
denied 73 S.Ct 108, 344 U.S. 866, 97 
L.Bd. 671. 

Ohio.—^Weber v. Board of Health. 
Butler County. 74 N.E.2d 331, 148 
Ohio St. 389—Akron & B. B. R. Co. 
V. Public Utilities Commission, 74 

I N.B.2d 256, 148 Ohio St. 282— 
Strain v. Southerton, 74 N.E. 2d 60, 
148 Ohio St. 163—Belden v. Union 
Central Life Ins. Co., 66 N.E.2d 629. 
143 Ohio St. 329, appeal dismissed 
65 S.Ct 129, 323 U.S. 674, 89 L.Ed. 
548, and Koplin v. Ohio Nat Life 
Ins. Co., 65 S.Ct. 136, 323 U.S. 674, 
89 L.Ed. 648—Thompson v. City 
of Marion, 16 N.E.2d 208, 134 Ohio 
St 122—Mats V. J, L. Curtis Cart¬ 
age Co., 7 N.E.2d 220, 132 Ohio St 
271. 

State ex rel. Songer v. Baber, 127 
N.E.2d 538, 97 Ohio App. 501—High 
School Board In Dept of Education 
V. Board of Education of Round- 
head Local School Dist, 122 N.B.2d 
192, 96 Ohio App. 429—^Blackman v. 
Board of Liquor Control of State, 
App., 113 N.E. 2d 893, appeal dis¬ 
missed 109 N.E.2d 475, 158 Ohio St 
868—State ex rel. Squire v. Nation¬ 
al City Bank of Cleveland, 11 N.E. 
2d 93, 5$ Ohio App. 401. 

Botkin V. State Medical Board, 
Com.PL, 96 N.B.2d 216—Poliak 
Steel Co. V. Tax Commission, 6 Ohio 
Supp. 328, reversed on other 
grounds 41 N.E.2d 428, 70 Ohio App. 
322. 

Okl.—Seltzer v. Commissioners of 
Land Office, 258 P.2d 1172—Wells 
V. Childers, 166 P.2d 368, 196 Okl. 
339—Associated Industries of Okla¬ 
homa V. Industrial Welfare Com¬ 
mission, 90 P.2d 899, 185 Okl. 177. 

Or.—^Demers v. Peterson, 254 P.2d 
213, 197 Or. 466—aty of Portland 
V. Welch, 59 P.2d 228. 164 Or. 286, 
106 A.L.R. 1188—Van Winkle v. 
Fred Meyer, Inc., 49 P.2d 1140, 151 
Or. 455. 

Pa.—^Belovsky v. Redevelopment Au¬ 
thority of City of Philadelphia, 54 
A.2d 277, 357 Pa. 329, 172 A.L.R. 
963—Ruch V. Wilhelm, 43 A.2d 894„ 
852 Pa. 586—^Bell TeL Co, of Penn¬ 
sylvania V. Driscoll, 21 A.2d 912, 
343 Pa. 109—^Holgate Bros. Co. v, 
Bashore, 200 A. 672, 831 Pa. 265, IIT 
A.L.R. 639. 

Commonwealth v. Reitz, 39 A.2d 
622. 156 Pa.Super. 122. 

Brandt v. Vaux, 77 Pa.Dlst & Co. 
154, 61 DaupRCo. 337. 

Appeal of Moxie Club, Quar.Sess., 
50 Lack.Jur. 249. 
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controlled discretion with respect to the matters^^ | persons^* to which the statutes shall be applied. 


S.C.—South Carolina State Highway 
Dept. V. Harbin, S$ S.B.2d 466— 
One Hundred Second Cavalry Oflfl- 
cem Club v. Helae, 21 S.E.2d 400, 
201 S.C. 68. 

S,D.—^Application of Dakota Trans¬ 
portation of Sioux Falls, 291 N.W. 
5S9, 67 aO. 221. 

Tex.—IXoody v. City of University 
Park, Clv.App., 278 S.'W.2d 912, er¬ 
ror refused no reversible error— 
Claiic V. Briscoe Irr. Co., Civ.App., 
200 S.W.2d 674—State v. Society 
for Friendless Children. Civ.App., 
102 S.W.2d 813, reversed on other 
grounds. Sup., Ill S.W:2d 1075. 

Williams v. State, 176 S.W.2d 
177, 146 TexCr. 430. 

Utah.—^Union Trust Co. v. Simmons, 
211 P.2d 190, 116 Utah 422—Eevne 
V. Trade Commission, 192 P.2d 563, 
113 Utah 155. 3 A.D.R.2d 169— 
Adolph Coors Co. v. Liquor Control 
Commission, 103 P,2d 181, 99 Utah 
246—Bird & Jex Co, v. Punk, 85 
P.2d 831, 96 Utah 450. j 

Vt.—State V. Auclair, 4 A.2d 107, 
110 Vt 147—Village of Waterbury 
V. Melendy, 199 A 236. 

Va.—^Butler v. Commonwealth, 58 S. 
R2d 152, 1S9 Va. 411—^Dickerson 
V. Commonwealth, 24 S.B.2d 550, 
181 Va. 313, affirmed 64 S.Ct. 464, 
321 U.S. 131. 88 L,Ed. 605—Thomp¬ 
son V. Smith, 154 S.E. 579, 155 Va 
367, 71 AL.R. 604. 

Wash.—Senior Citizens League v. De- 
XMirtment of Social Sec. of Wash¬ 
ington, 228 P.2d 478, 38 Wash,2d 
142—State r. Gilroy, 221 P.2d 549, 
37 Wash.2d 41—State v. Miles, 105 
P,2d 51. 5 Wash.2d 822—State ex 
reL Washington Toll Bridge Au¬ 
thority v. Telle, 82 P.2d 120. 

W.Va—^Weat Central Producers Co¬ 
op. Ass'n V. Commissioner of Agri¬ 
culture, 20 S.B.2d 797, 124 W.Va 
81—^Rinehart v. Woodford Flying 
Service, 9 S.E.2d 521, 122 W.Va 
392. 

Wis.—Graebner v. Industrial Com¬ 
mission, 68 N.W.2d 714, 269 Wis. 
252—Clintonvllle Transfer Line v. 
Public Service Commission, 21 N.W. 

2d 5, 248 Wis. 59—Olson v. State 
Conaervation Commission, 293 N.W. 
262, 235 Wla 473. 


Adaqnaoy of standard 
<1) In general. 

U.S.—Lichter v. U. S., Mass. & Ohio, 
68 S.Ct 1294, 334 U.S. 742, 92 L. 
Ed. 1694—^Pownall v. U. S., CaL, 
Masa & Ohio, 63 S.Ct 1204, 384 U. 
S. 742, 92 IfcEd. 1694, rehearing de¬ 
nied 69 act, 11, 335 U.S. 886, 93 
L.Ed. 389—Alexander Woof Comb- 
. ing Co. V, U. S., Mass. & Ohio. 68 
S.Ct. 1294, 334 U.S. 742, 92 L.Bd. 
1694, rehearing denied 69 S.Ct 11, 
335 U.S. 837, 93 L.Ed. 389. 

Casey v. U. S., CAWash., 191 F. 
2d 1, reversed on other grounds 
72 S.Ct 999, 343 U.a 803, 96 T . W .± 


1317—O'Neal v. U. S., C.C.ATenn., 
140 F.2d 908, 151 AL.R. 1474, cer¬ 
tiorari denied 64 S.Ct 945, 322 U. 
S. 729. 88 L.Ed. 1565. 

Or.—Board of Directors of Northern 
Wasco County Peoples* Utility Dist 
V. Kelly, 137 P.2d 295, 171 Or. 691. 

(2) A standard governing the ex¬ 
ercise of authority delegated to an 
administrative agency is a definite 
plan or pattern into which the es¬ 
sential facts must be found to fit be¬ 
fore specified action is authorized. 
A legislative fiat which provides that 
an administrative agency shall con¬ 
sider the elements which might affect 
legislation and then act as it sees 
fit does not fix an appropriate stand¬ 
ard. 

Kan.—State ex ret Donaldson v. 
Hines, 182 P.2d 865, 163 Kan. 300. 

(8) Whether standard established 
by legislature for guidance of agency 
created to administer a law is suffi¬ 
ciently definite depends largely upon 
circumstances of particular case, 
but duty imposed must be prescribed 
in terms definite enough to serve as 
a guide to those who have duty im¬ 
posed upon them. If a statutory 
duty is imposed upon an agency to 
administer a law, through the use 
of words which have not acquired 
certainty and are so general that 
they furnish no guide, the statute is 
invalid* Accordingly, if a statute 
leaves to a ministerial officer duty 
of defining thing to which the stat¬ 
ute is to be applied, and If the defi¬ 
nition is not commonly known, the 
statute is invalid because creating an 
unwarranted delegation of legislative 
power. 

VL—State v. Auclalp, 4 A2d 107, 110 
Vt 147. 


tlons of the military commander, and 
the statute punishing violation of re¬ 
strictions in military areas were 
parts of a single Drogram emd must 
be judged as such. 

U.S.—^Klyoshi Hirabayashi v. U. S 
63 S.Ct. 1376, 320 U.S. 81, 87 L.Bd. 
1774. 

Matrtezs ooiusldered 
Whether a grant of authority to an 
administrative official is an Invalid 
delegation of legislative authority is 
not to be Judged by mere words used 
in text of delegation, but is to be 
judged after a consideration of pur¬ 
poses of the whole act, the natural 
and necessary limitations for admin¬ 
istrative action, the boundaries which 
historically have been attached to 
and enforced in the exercise of such 
power, and by whether the standards 
prescribed by the act are adequate 
for judicial review which has been 
accorded. 

U.S.—Alaska S. S. Co. v. Mullaney, 
CAAlaska, 180 F.2d 805. 


(4) The definition of '^bituminous 
coal** in Bituminous Coal Act is ade¬ 
quate as a standard for administra¬ 
tive action, and is not so uncertain 
as to make delegation of authority 
to Commission unlawfuL 
U.S.—Sunshine Anthracite Coal Co. 
V. Adkins, Ark., 60 S.Ct 907, 810 
U.S. 381, 84 L.Bd. 1263. 


Pre8uinptio& against arbitrary action 
The presumption that an officer 
will not act arbitrarily, but will ex¬ 
ercise sound discretion and good 
faith, cannot sustain delegation of 
unregulated discretion to him by 
statute. 

Neb.—School Dist. No. 89 of Wash¬ 
ington County V. Decker, 6$ N.W. 
2d 354, 159 Neb. 693. . 

Keld parts of single program 
In determining whether order Im¬ 
posing curfew in mUltary area creat¬ 
ed u^der authority of Executive Or^ 
der Involved an unlawful delegation 
by Congress of its legislative power, 
the Executive Order,' the proclama- 
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13. Ariz.—Haggard . v. Industrial 
Commission, 223 P.2d 915, 71 Ariz. 
91. 

Ill—^People ex rel. Du^ v. Hurley, 
85 N.B.2d 26, 462 Ili. 662—Krebs 

V. Thompson, 56 N.B.2d 761, 387 
IlL 471—Vallat v. Radium Dial Co., 
196 N.B. 485, 360 IlL 407, 99 AL.R. 
607—People v. Yonker, 184 N.B, 
228, 861 IlL 139. 

Neb.—School Dish No. 39 of Wash¬ 
ington County V. Becker, 68 N.W. 
2d 354, 169 Neb. 693. 

Wis,—Clintonvllle Transfer Line v. 
Public Service Commission, 21 N. 

W. 2d 6, 248 Wis. 69. 

Acts effeotnatlng law 

The legislature may not leave to 
administrative officers determination 
of what acts are necessary to effec¬ 
tuate law. 

IlL—People v, Belcaqtro, 190 N.E. 

801, 866 IlL 144, 92 .AL.R. 1228. 
Standard of duty 

Legislative department cannot con¬ 
stitutionally vest In discretion of ad¬ 
ministrative body power to deter¬ 
mine standards of duty not definitely 
found within legislative act Itself. 
XiL—Boshuizen v, Thompson & Tay¬ 
lor Ca., 195 N.B. 626, 860 RL 160. 

lA ilL—City of Rockford v. Hey, 9 
N.B.2d 817, 866 IlL 626—Malloy v. 
City of Chicago, 7 N.E.2d 320, 365 
IlL 604—People v. J, O. Beekman 
& Co.. 179 N.B. 436, 847 IlL 92— 
People V. Puckett, 165 NJB3, 819, 324 
IlL 293—^People v. Hawkinson, 155 
N.E. 318, 824 IlL 286, 

Mlnn.-^Lee v. Belmont, 86 iT.W.2d 
630, 228 Minn. 101. 

Neb.—School Dist Na 39 of Wash¬ 
ington County V. Becker, 68 N.W. 
2d 854, 169 Neb. 693. 

— ^Pwple V. C Elinck Packing 
Co., 108 N.E: 27t» 214 N.T, 121. 
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So the legislature cannot vest in executive officers or 
bodies an uncontrolled power to vary, change, or 
suspend a statute's unless the constitution so pro- 
vidtsM 


CONSTITUTIONAL LAW § 138 

On the other hand, a certain policy or rule hav¬ 
ing been prescribed by statute, matters of detail in 
carrying out the executive duty of giving effect to 
the legislation may be left to executive or ad¬ 
ministrative officers, boards, or commissions.^'^ 


15. U.S.—Johnson v. Keating- ex rel. 
Tarantino,. C.C.A-Mass., 17 F.2d 60 
—^In re Mellea, D.C.Mich., 5 F.2d 
687. 

Ala.—^Phenlx City v. Alabama Power 
Co., 196 So. 894, 239 Ala. 547. 

Cal.—Am. Distilling Co. v. State 
Board of Equalization, 131 P.2d 
609, 55 Cal.App. 799. 

La.—Corpus Juris cited lu State y. 
GTosjean, 161 So. 371, 879, 182 La. 
298. 

Mass.—Opinion of the Justices, 52 N. 

> E.2d 974, 315 Mass. 761, 150 A.L.H. 
1482. 

N.T.-^chumer v. Caplin, 150 N.B. 
139, 241 N.T. 846.. 

Okl.—<!asualty Heclprocal Exchange 
y. Sutfln, 166 P.2d 434, 196 OkL 
667. 

S.C.—Basher y. J. H. Sheridan Co., 
189 S.B. 366, 182 S.C. 316, 108 A.L. 
R. 981. 

16. Or.—^Martin v. Oregon R., etc., 
Co., 118 P.,.16, 58 Or. 198. 

17. TI.S.—State ex reL Dyer y. Sims, 
W.Va., 71 S.Ct. 567, 841 U.S. 22, 95 
L.Bd. 713—U. S. ex reL Knauff y. 
Shaughnessy, N.Y., 70 S.Ct 809, 338 
U.S. 637, 94 L.Bd. 317—Lichter y. 
U. S„ Cal., Mass. & Ohio, 68 S.Ct. 
1294, 884 U.S. 742, 92 L.Ed. 1694— 
PownaU y. U. S., Cal., Mass. & Ohio, 

68 S.Ct 1294, 334 U.S. 742, 92 L.Ed. 
1694, rehearing denied 69 S.Ct. 11, 
335 U.S.. 836, 93 L.Bd. 389—Alex¬ 
ander Wool Combing Co. y. U. S., 
Cal., Mass. & Ohio, 68 S.Ct 1294, 
334 U.S. 742, 92 L.Ed. 1694, rehear¬ 
ing denied 69 aCt. 11, 836 U.S. 
837, 93 L.Ed. 839—American Power 
& Light Co. y. Securities and Ex¬ 
change Commission, 67 S.Ct. 133, 
329 U.a 90, 91 Ii.Ed. 103—Yakus 
y. U. a. Mass., 64 act. 660, 821 
U.a 414, 88 L.Ed. 834—Bowles v. 
Willingham, Giu, 64 S.Ct. 641, 321 
U.S. 503, 38 L.EdL 892—Klyoshi 
Hirabayashi v. U. a, 63 act 1376, 
820 U.S. 81, 87 XuEd. 1774—Opp 
Cotton Mills y. Administrator of 
Wage and Hour Diyision of De¬ 
partment of Labor, 61 aCt 624, 
312 U.S. 12‘6, 667, 85 L.Ed. 624— 
U. a y. Rock Royal Co-op., N.Y., 

69 S.Ct 998. 807 U.S. 633, 88 L. 
Ed. 1446, rehearing denied 60 S.Ct 
66, 303 U.S. 631, 84 L.Ed. 626, 
Dairymen's League Co-op. Ass'n 
y. Rock Royal Co-op., 60 S.Ct 66. 
308 -U.a 631, .84 LEd. 626, and 
Metropolitan Co-op. mutt Producers 
Bargaining Agency y. Rock Royal 
Co-op., 60, S.Ct 67, 308 U.a 681, 
84 L.Ed. 626—Curzln, v. Wallace, 


N.C., 69 act 379. 306 U.S. 1, 83 
L.Bd. 441—Panama Refining Co. v. 
Ryan. Tex.. 55 S.Ct 241, 293 U.S. 
888, 79 L.Ed. 446—U. S. y. Shreve¬ 
port Grain & Elevator Co., La.. 53 
S.Ct 42, 287 U.S. 77, 77 L.Ed. 175. 

Trenton Chemical Co. y. U. S., 
C.A.Mich., 201 F.2d 776, certiorari 
denied 73 S.Ct 1134, 345 U.S. 994, 
97 L.Bd. 1401—State of Oklahoma 
V. U. S. Civil Service Commission, 
C.C.A.Okl.. 163 F.2d 280, affirmed 
67 act 544, 880 U.S. 127, 91 L. 
Ed. 794—Rose y. U. S., C.C.A.Cal., 
149 P.2d 765—Kramer v. U. S., C.C. 
A..Ohio, 147 P.2d 766, certiorari de¬ 
nied 65 S.Ct 1026, 324 U.S. 878, 89 
L.Ed. 1429—O'Neal v. U. S., CC.A. 
Tenn., 140 P.2d 908, 161 A.L.R. 1474, 
certiorari denied 64 S.Ct 945, 322 
. U.S. 729, 88 L.Ed. 1565—Board of 
Com'rs of - Pawnee County, OkL v. 

U. S., C.C.A.Okl., 139 P.2d 248, cer¬ 
tiorari denied 64 S.Ct 846, 321 U. 
a 795, 88 L.Bd. 1084. and 64 S.Ct 
847, 321 U.S.-795, 88 L.Ed. 1084— 
North American Co. v. Securities 
and Exchange Commission, C.C.A.2, 
133 P.2d 148, affirmed 66 S.Ct 785. 
327 U.a 686, 90 L.Bd. 945— U. S. 

V. McDermott C.C.A.Ind., 131 F. 
2d 813, certiorari denied 63 S.Ct 
664, 318 U.S. 765, 87 L.Bd, 1137, 
rehearing denied 63 S.Ct. 827, 818 
U.S. 801, 87 LuEd. 1164—Whitten- 
burg V. U.-a, C.C.A.Tex., 100 P.2d 
620—^U. S, y. Tishman, C.C.A.IIL, 
99 P.2d 951, certiorari denied Tish¬ 
man V. U. a, 59 S.Ct 486, 306 U.a 
636, 83 L.Ed. 1038—Edwards y. 

U. -a, C.C.A.CaL, 91 P.2d 767— 
Greenwood County v. Duke Power 
Co„ C.C.A.aa, 81 F.2d 986, re¬ 
versed on other grounds 57 S,Ct 
202, 299 U.a 259, 81 L.Bd. 178— 
K ansas Gas & Electric Co. v. City 
of Independence, C.C.A.Kan,, 79 
P.2d 32, 100 A.L.It 1479, rehearing 
denied 79 F.2a 638—^Ryan v. Pana¬ 
ma ReflUilng Co., C.C.A.Tex., 71 P. 
2d 8, reversed on other grounds 
66 act 241, 293 U.S. 388, 79 L.Bd. 
446—Contract Cartage Co. y. Mor¬ 
ris, C.aA,IlI„ 69 F.2d 437—Dela¬ 
ware & Hudson Co. V. U. S., D.C. 
N.Y., 5 P.2d 881. 

American Trucking Ass'ns v. U. 
S., D.C.Ala., 101 P.Supp. 710, af¬ 
firmed 73 act 307, 844 U.S. 298, 
97- L.Bd. 337—Combs v. U. S., D.U 
Vt, 98 P.Supp. 749—U. S. v. Det- 
tra Flag Co., D.C.Pa., 86 P.Supp. 
84—Brown v. Roofers & Water- 
proofers Union, Local, No. 40, D.C. 
CaL, 86 P.Supp. 60—^Payne v. Grif¬ 
fin, D.C.G€u, 51 P.Supp, 588—Brown 

V. Warner Holding Co., D.C.Minn., 
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50 P.Supp. 598—U. S. y. Tire Cen¬ 
ter, D.UDel., 60 P.Supp. 404—U. 
a V. C. Thomas Stores, B.CMinn., 
49 P.Supp. Ill—^Roach v, John¬ 
son, D.C.Ind., 48 P.Supp. 833, vacat¬ 
ed on other grounds U. S. v. John¬ 
son, 63 S.Ct 1076, 819 U.S. 302, 87 
L.Ed. 1413—^Henderson v. Kimmel, 
D.C.Kan., 47 P.Supp. 635—Securi¬ 
ties and Exchange Commission v. 
Chinese Consol. Benev. Ass'n, D.C. 
N.Y., 39 P.Supp. 85, reversed on 
other grounds. CCA., 120 P.2d 738, 
certiorari denied Chinese Consol. 
Benev. Ass'n v. Securities and Ex¬ 
change Commission, 62 S.Ct 106. 
814 U.S. 618, 86 L.Ed. 497—Majors 
v. McLeod, D.CPla., 26 P.Supp. 206, 
reversed on other grounds, C.C.A.f 
McLeod v. Majors, 102 P.2d 128— 
Highland Farms Dairy v. Agnew, 
D.C.V$u, 16 P.Supp. 576, affirmed 67 
act 649, 300 U.S. 608, 81 L.Ed. 
835—U. S. V. Edwards, C.C.A.Cal., 
14 P.Supp. 384—John A. Gebelein, 
Inc., v. Milboume. D.C.Md., 12 P. 
Supp. 106—Acme,' Inc., v. Besson, C. 
C.A.N.J., 10 P.Supp. 1—-U. a v. 
Wilshlre Oil Co., D.C.CaL, 9 P. 
Supp. 396, appeal dismissed, C.C. 
A., Wilshire Oil Co. v. U. S., 77 
P.2d 1022—U. S. y. Schechter, D. 
C.N.Y., 8 P.Supp. 136, reversed in 
part on other grounds and aflinned 
- In part C.C.A., U. S. v. A. L. A. 
Schechter Poultry Corporation, 76 
P.2d 617, reversed in part on other 
grounds and aflirmed In part A. L. 
A. Schechter Poultry Corporation 
. v. U. a, 55 act 837, 295 U.S. 495, 
79 L.Ed. 1670. 97 A.L.R. 947—U. S. 
y. Canfield Lumber Co., D.CNeb., 

7 P.Supp. 694, appeal dismissed, C. 
C.A., Canfield Lumber Co. v. U. S., 
76 P.2d 1003. 

U. S. y. Sugar, D.C.Mich., 243 P. 
423, aflarmed Sugar v. U. S., 262 
P. 79, 164 aUA. 191, in which cer¬ 
tiorari is denied 89 S.Ct 19, 248 
U.S,. 678, 68 L.Ed. 429. 

Ala.—^Nelson y, Donaldson, 60 So. 2d 
244, 265 Ala. 76—Corpus Juris Se- 
oumdnm cited lu Marcet v. Board 
of Plumbers Examination and Reg¬ 
istration of Alabama, 29 So.2d 383, 
334, 249 Ala. 48—^Norton v. Lusk, 
26 So.2d 849, 248 Ala. 110—Opinion 
of the Justices, 13 So.2d 674, 244 
Ala. 886—^Fhenix City v. Alabama 
Power Co., 195 So. 894, 239 Ala. 547 
—Corpus Juris cited in Vincent v. 
County Board of Education of Tal¬ 
ladega County, 131 So. 893, 394, 
222 Ala. 216-^AULbama Public Serv¬ 
ice Commission y. Mobile Gas Co., 
104 So. 688, 218 Ala. 50, 41 A.L.R. 
372. 
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Arts.—State ▼. Gee, 230 P.2d 1020, 
73 Aria. 47—^Duncan v. A. R. Krull 
Co.. 114 P.2d 888. 57 Aria. 472— 
Corpus 31iris died In Haddad v. 
State, 201 P. 847, 851, 23 Ariz. 105. 

Ark.—Corpus jmxiB Secnudom cited in 
Torrell v. Loomis, 235 S,W.2d 061, 
903. 21$ Ark. 296. 

OaJ.._‘W'otton ▼. Bush, 261 P.2d 250, 
41 Cal.2d 460—State Board of Dry 
Cleaners v. Thrift-D-Lun Clean¬ 
ers, 254 P.2d 20. 40 Cal.2d 436— 
Southern California Jockey Club 
T. California Horse Racing Board, 
223 P.2d 1, 36 Cal.2d 167—Holloway 
V. Purcell. 217 P.2d 665. 35 Cal.2d 
220, certiorari denied 71 S.Ct. 106, 
340 U.S, 883, 05 L.Bd. 641—Nelson 
V, I>ean. 168 P.2d 16, 27 Cal.2d 
873, 168 A.D.R. 467—Miller v. Mu¬ 
nicipal Court of City of Los An¬ 
geles, 142 P.2d 297, 22 Cal.2d 818 
—Jersey Maid Milk Products Co. v. 
Brock. 91 P.2d 577, 13 Cal.2d 620— 
Stanislaus County Dairymen's Pro¬ 
tective Ass'n V. Stanislaus County, 
65 P.2d 1305, 8 Cal.2d 378—Pill- 
more Union High School DIst. of 
Ventura County v. Cobb, 53 P.2d 
349, 5 Cal.2d 26—Past Bay Munici¬ 
pal Utility Dlst. v. Department of 
Public Works, 35 P.2d 1027. 1 Cal. 
2d 476—Metropolitan Water Dlst. 
of Southern California v. Whitsett, 
10 P.2d 751. 215 CaL 400—People 
V. Globe Grain & Milling Co., 294 
P. 3, 211 CaL 121—^People v. Mon¬ 
terey Fish Products Co., 234 P. 
398. 105 CaL 548. 38 A.L.R. 1186— 
Hx parte McLain, 212 P. 620, 190 
Cal. 376. 

Blatz Brewing Co. v, Collins, 160 
P.2d 37, 60 CaLApp.2d 630—Left- 
ridge V. City of Sacramento, 139 
P.2d 112, 50 CaLApp.2d 616. 

Conn.—West v. Egan, 115 A2d 322. 
142 Conn. 437—^Jennings v. Con¬ 
necticut Light & Power Co., 108 A. 
2d 535, 140 Conn. 650—State v. 
Vachon, 101 A.2d 600, 140 Conn. 478 
—Connecticut Baptist Convention 
V. McCarthy, 25 A.2d 656. 128 Conn. 
701—State v. Stoddard, 13 A.2d 
586, 126 Conn. 623—^H. Duys & Co. 
▼. Tone, 5 A.2d 23, 125 Conn. 800. 

Del.—State ex reL Morford v. Tatnall. 
21 A.2d 186, 2 Terry 273. 

State V. Retowfi^ 175 A. 326, 

8 Vv.VV.Harr. 330. 

D.C.—Walter Brown ds Sons v. 
Bowles, D.C., 68 P.Supp. 323—Wat¬ 
kins V. District of Columbia, Mun. 
App., 60 A.2d 227. 

Fla.—Corptui Jtuels Seeimdnm cited 
in McRae v. Robbins, 0 So.2d 284, 
290, 151 FUl 109—Milk Commission 
V. Dade County Dairies, 200 So. 83, 
145 Fla. 670—^Hutchins v. Mayo, 
107 So. 405. 143 Fla. 707, 183 A. 
L.R. 394—Arnold v. State ex reL 
Culbreath, 100 So. 543, 140 Fla. 
610—^Mayo v. Texas Co., 188 So. 206, 
137 Fla. 318—WUliams v. Kelly, 
182 So. SSL 

Ga.—^Phillips T. City of Atlanta, 77 


S.B.2d 723, 210 Gau 72, followed 
in Town of Garden City v. Long, 77 
S.E.2d 727, 210 Ga. 78—^Blbb Coun¬ 
ty V. Garrett, 51 S.B.2d 658, 204 
Ga 817—Long v. State, 42 S.E,2d 
720, 202 Ga 235—Bohannon v. Dun¬ 
can, 106 S.B. 807, 185 Ga 840. 

Idaho.—State ex reL Taylor v. Tay¬ 
lor, 78 P.2d 125. 

Ill.—School Dist No. 79 v. County 
Board of School Trustees of Lake 
County. 123 N.E.2d 475, 4 IlL2d 
533—People ex rel. Gutknecht v. 
City of Chicago. Ill N.B.2d 626. 414 
Ill. 600—^Department of Public 
Works and Bldgs, v. Chicago Title 
& Trust Co., 95 N.B.2d 003, 408 Ill. 
41. certiorari denied Galt v. Dept, 
of Public Works & Bldgs, of State 
of Illinois, 71 act. 804. 341 U.S. 
931, 95 L.Bd. 1360—^People ex rel. 
Mosco V. Service Recognition 
Board, 86 N.B.2d 357, 403 IlL 442— 
People ex reL Curren v. Schommer, 
63 N.B.2d 744, 302 IlL 17, 167 A.! 
L.R. 1347—^Brotherhood of Railroad 
Trainmen v. Elgin, J. & B. Ry. Co., 
46 N.B.2d 032, 882 HL 66—People, 
for Use of Bergen, v. Gerold Stor¬ 
age. Packing & Moving Co., 18 N. 
E.2d 903, 370 IlL 277—City of 
Chicago V. Ben Alpert, Inc., 13 N. 
B.2d 987, 368 IlL 282—People ex 
reL Rice v. Wilson Oil Co., 4 N.B.2d 
847, 364 HI. 406, 107 A.L.R. 1500— 
City of Bvanston v. Wazau, 4 N.E. 
2d 78, 364 IlL 198, 106 A.L.R. 789. 
certiorari denied Wazau v. City of 
Evanston, 67 S.Ct. 402, 300 U.S. 
662, 81 Li.Bd. 870—People v. Bain, 
103 N.B, 137, 858 Ill. 177—Reif v. 
Barrett, 188 N.E. 889, 866 IlL 104— 
Winter v. Barrett, 186 N.B. 113, 362 
IlL 441, 89 A.L.R. 1308—People v. 
Thompson, 173 N.B. 187, 841 HL 
166. 

Ind.—Financial Aid Corp. v. Wallace, 
23 N.E.2d 472, 216 Ind. 114, 125 
A.L.R. 736—Edwards v. Housing 
Authority of City of Muncle, 19 N. 
E.2d 741, 215 Ind. 330—Dunn v. 
City of Indianapolis, 196 N.E. 528, 
608. 

Iowa.— Corpus Joris SeounAum cited 
in Mathiasen v. State Conservation 
Commission, 70 N.W.2d 158, 161— 
State ex reL Kllse v. Town of Riv- 
erdale. 57 N.W.2d 63, 244 Iowa 423 
—Gilchrist v. Bierrlng, 14 N.W.2d 
724, 234 Iowa 899—State v. Strayer, 
290 N.W. 012, 280 Iowa 1027—Bur¬ 
lington Transp. Co. v, Iowa State 
Commerce Commission, 208 N.W. 
631, 230 Iowa 670—^Brodkey v. 
Sioux City, 291 N.W. 17L 220 Iowa 
1291, modified on other grounds 
and rehearing denied 206 N.W. 
362, 229 Iowa 1291—Miller v. 
Schuster, 289 N.W. 702, 227 Iowa 
1005—^McLeland v. Marshall Coun¬ 
ty, 201 N.W. 401, 190 Iowa 1282. 
modified on other grounds 203 N. 
W. 1, 109 Iowa 1232. 

Ky.—Sims v. Reeves, 261 S.W.2d 
812—Kesselring v. Wakefield Real¬ 
ty Co., 227 aw,2d 416, 312 Ky. 334 
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—Henry ▼. Parrish, 211 S.W.2d 418, 
807 Ky. 669—^Toung v. Willis, 203 
S.W.2d 5, 305 Ky. 201—Common¬ 
wealth ex rel. Meredith v. John¬ 
son, 166 S.W.2d 409, 292 Ky. 288— 
Board of Education of Bath Coun¬ 
ty V. Goodpaster, 84 S.W.2d 65, 
260 Ky. 198—^Bloxton v. State High¬ 
way Commission, 8 S.W.2d 392, 225 
Ky. 324. 

La.—National Bank of Commerce in 
New Orleans v. Board of Supervis¬ 
ors of Louisiana State University 
and Agr. and Mechanical College, 
20 So.2d 264, 206 La. 013. 

Md.—Schneider v. Duer, 184 A. 014, 
170 Md. 326. 

Mass.—Opinion of the Justices, 105 
N'.E.2d 565, 828 Idass. 674-^Landers 
V. Eastern Racing Ass'n, 07 N.El2d 
885, 327 Mass. 82—Commonwealth 
V. Diaz, 95 N.E.2d 666, 326 Masa 
525—^Krupp v. Building Com'r of 
Newton, 92 N.E.2d 242, 826 Mass. 
686—Scannell v. State Ballot Law 
Commission, 87 N.E.2d 16, 324 

Mass. 404—Schaffer v. Leimberg, 
62 N.E.2d 193, 318 Mass. 396— 
Lynch v. Commissioner of Educa¬ 
tion, 56 NJ3:.2d 806, 817 Mass. 73— 
In re Opinion of the Justices, 10 
N.E.2d 807, 802 Maas. 60S. 

Mich.—^Toole v. Michigan State Board 
of Dentistry, 11 N.W.2d 229, 806 
Mich. 527—Johnson v. Michigan 
Milk Marketing Board, 205 N.W. 
846, 295 Mich. 644—Smith v. Beh- 
rendt, 270 N.W. 227, 278 Mich. 91— 
Argo Oil Corporation v. Atwood, 
264 N.W. 286, 274 Mich. 4T. 

Minn.—^Hassler v. Engberg, 48 N.W. 
2d 843, 233 Minn. 487—Thomas v. 
Housing and Redevelopment Au¬ 
thority of Duluth, 48 N.W.2d 175, 
234 Minn. 221—^Lee v. Delmont, 86 
N.W.2d 680, 228 Minn. 101. 

Mo.—Spitcaufsky v. Hatten, 182 S.W. 
2d 86, 853 Mo. 94, 166 A.L.R. 990— 
State ex rel. Field v. Smith, 40 S.W. 
2d 74, 329 Mo. 1010—State ex reL 
Mackey v. Hyde, 286 S.W. 868, 815 
Mo. 681—State, on Inf. of Klllam, 
V. Colbert, 201 S.W. 62, 278 Mo. 
198. 

Mont.—^Thompson v. Tobacco Root 
Co-op. State Grazing Dist., 108 P. 
2d 811, 121 Mont. 445—State v. An¬ 
dre. 54 P.2d 566, 101 Mont 366— 
State V. Stark, 62 P.2d 800, 100 
Mont 365—State ex reL City of 
Missoula V. Holmes, 47 P.2d 624, 
100 Mont 256, 100 A.L.R 581— 
Barbour v. State Board of Educa¬ 
tion, 13 P.2d 225, 92 Mont 321— 
Chicago, M. 4b St P. Ry. Co. v. 
Board of Railroad Com'rs, 247 P. 
162, 76 Mont 305. 

Neb.—School Dlst No. 89 of Wash¬ 
ington County V. Decker, 68 N.W. 
2d 354, 169 Neb. 603—^Lennox v. 
Housing Authority of City of Omap- 
ha. 290 N.W. 46L 137 Neb. 682, 
supplemented 201 N.W. 100, 137 
Neb. 582— Corpus Juris quoted in 
Griffin V. Gass* 274 N.W. 193, 195, 
133 Neb. 56. 
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XTev.—-Oorpiui Juris Seouudnsu cited 
in Dunn v. Nevada Tax Commis¬ 
sion, 216 P.2d 986, 992. 67 Nev. 173. 

jq- jl._Opinion of the Justices, 88 A. 

2d 738, 96 N.H. 617—Conway v. 
New Hampshire Water Resources 
Board, 199 A. 83, 

—^New Jersey Bell Tel. Co. v. 
Communications Workers of Amer¬ 
ica, N. J. Traffic Division No. 66, 
CIO, 75 A.2d 721, 5 N.J, 354. 

In re Darsen, 86 A.2d 430, 17 
N.J.Super. 664—City of Newaris v. 
New Jersey Turnpike Authority, 79 
A.2d 897, 12 N.J.Super. 623, affirmed 
81 A.2d 706, 7 N.J. 877, appeal dis¬ 
missed 72 S.Ct. 168, 342 XJ.S. 874, 
96 UEd. 657. ■ 

Mansfield & Swett v. Town of 
West Oran^re, 198 A. 226, 120 N.J. 
Daw 145. 

Helena Rubinstein, Inc., v. Char- 
line’s Cut Rate, 28 A2d 118, 132 
N.J.Ba. 254, reversed on other 
pounds 36 A.2d 910, 135 N.J.Eo* 
145. 

N.M.—State V. Spears, 259 P.2d 356. 
67 N.M. 400. 39 ALuR2d 696. 

N.Y.—Small v. Moss. 18 N.E.2d 281, 
279 N.T. 288 —^People v. Ryan, 196 
N.B. 822. 267 N.T. 133. 

Meit V. P. S. & M. Catering Corp., 
138 N.T.S,2d 878. 286 App.Div. 606 
—^International Ry. Co. v. Public 
Service Coznmission, 36 N.Y.S.2d 
126, 264 App.Div. 606, affirmed 47 
N.B.2d 436, 289 N.Y. 830—Thomas 
V. Board of Standards and Appeals 
of City of New York, 33 N.Y.S.2d 
219, 263 App.Div. 862, reversed on 
other grounds 48 N.B.2d 284, 290 
N.Y. 109—People v. Grant, 276 N. 
Y.S. 74. 242 App.Dlv. 810, affirmed 
196 N.B, 658, 267 N.T, 608—Appli¬ 
cation of People, by Van Schaick, 
268 N.T.S. 88, 239 App.Div, 490, 
affirmed People by Van Schaick v. 
National Surety Co., 191 N.B. 621. 
264 N.Y. 473. 

Johnson v. Parsons, 186 N.Y.S.2d 
672, 207 Mlsc. 107, affirmed 139 N. 

T.S.2d 676, 286 App.Div. 601—Tropp 
V. Knickerbocker Village, 122 N.Y. 
S.2d 360, 206 Mlsc. 200, affirmed 135 
N,T.S.2d 618, 284 App.Div. 986— 
Application of Bohlinger, 106 N.Y. 
S.2d 963. 199 Misc. 941, affirmed 
In re International Workers Order, 
113 N.T.S.2d 755. 280 App.Dlv. 617, 
affirmed 112 N.B.2d 280, 306 N.T. 
258, certiorari denied International 
Workers Order, Inc. v. People of 
State of New York, 74 S.Ct. 68. 346 
Xr.S. 867, 98 L.Bd. 371, and Sellgson 
V. People of State of New York, 74 
S.CL 78, 846 U.S. 857, 98 D.Bd. 871, 
rehearing denied International 
Workers Order, Inc. v. People of 
State of New York by Bohlinger, 
74 S.Ct 287, 846 U.S. 918, 98 L.Ed. 
409, and Seligson v. People of State 
of New York by Bohlinger, 74 S. 
Ot 238, 346 U.S. 913, 98 LuBd. 409, 
motion' denied In re International 
Workers Order, Inc., 128 N.T.S.2d 
35-r-Klein v. O’Dwyer, 80 N.T.S,2d 
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343, 192 Mlsc. 421—In re Karlln- 
skl’s Estate. 43 N.Y.a2d 40. 180 
Misc. 44—Olp V. Town of Brighton, 
19 N.Y.S.2d 646, 173 Misc. 1079. 
affirmed 29 N.T.S.2d 966, 262 App. 
Div. 944—^Dote v. Department of 
Labor of State of New York, 18 
N.Y.S.2d 567, 173 Misc. 662—Noyes 

V. Erie & Wyoming Farmers Co-op. 
Corp.. 10 N.Y.S.2d 114, 170 Misc. 
42, reversed on other grounds 22 
N.E.2d 334, 281 N.Y. 187—People v. 
Caponigrl, 6 N.Y.S.2d 677, 169 Misc. 
9—Schlesinger v. Kofsky-Moos, 
Inc.. 276 N.Y.S. 980, 154 Mlsc. 242 
—^Berger v. Quinn, 268 N.Y.S. 614, 
149 Mlsc. 645. 

Little V. Young, 82 N.Y.S.2d 909, 
affirmed 85 N.Y.a2d 41, 274 App. 
Dlv. 1005, reargument and appeal 
denied 86 N.Y.S.2d 288. 274 App. 
Div. 1065, motion denied 85 N.B.2d 
61, 298 N.Y. 918, affirmed 87 N.B.2d 
74. 299 N.Y. 699—People, on Infor¬ 
mation of Siegel, V. Welngrad, 26 
N.Y.S.2d 841. 

N.C.—State ex reL Utilities Commis¬ 
sion V. State, 80 S.R2d 133,. 239 
N.C. 833—Carolina-Vlrginla Coastal 
Highway v- Coastal Turnpike Au¬ 
thority. 74 S.B.2d 310, 287 N.C. 
62—Kinston Tobacco Board of 
Trade v. Liggett & Myers Tobacco 
Co., 71 S.E.2d 21, 236 N.C. 737, cer¬ 
tiorari denied 73 S.Ct. 108, 344 U.S. 
866, 97 L.Ed. 671—^Motsinger v. 
Perryman, 9 S.E.2d 611, 218 N.a 15 
—State V. Dudley, 109 S.E. 68, 182 
N.C. 822. 

N.D.—Ferch v. Housing Authority of 
Cass County, 59 N.W.2d 849—State 
ex rel. Syvertson v. Jones, 23 N. 

W. 2d 64. 74 N.D. 466—Rhea v. 
Board of Education of Devils Lake 
Special School DisL, 171 N.W. 103, 
41 N.D. 449—State v. Turner, 164 

. N.W. 924, 37 N.D. 685. 

Ohio,—State ex reL Selected Proper¬ 
ties V. Gottfried, 127 N.B.2d 871, 
168 Ohio St. 469—Weber v. Board 
of Health, Butler County, 74 N.E.2d 
381, 148 Ohio St. 389—Akron & B. 
B. R Co. V. Public Utilities Com¬ 
mission. 74 N.E.2d 256, 148 Ohio 
St. 282—Strain v. Southerton, 74 N. 
E.2d 69, 148 Ohio St 158—Belden 
V. Union Central Life Ins. Co., 66 
N.E.2d 629, 143 Ohio St 329, ap¬ 
peal dismissed 66 S.Ct 129, 328 U. 
S. 674, 89 L.Ed. 648, and Koplin 
V. Ohio Nat Life Ins. Co., 65 S.Ct 
136, 323 U.S. 674, 89 L,Bd. 648— 
Mats V. J. L. Curtis Cartage Co., 

7 N.B.2d 220, 182 Ohio St 271—Di¬ 
visional Code Authority No. 23, 
Retail Solid Fuel Industry v. Rei- 
senberg, 196 N.B. 424, 129 Ohio St 
679—Fasslg v. State, 116 N.E. 104, 
96 Ohio St 232. 

American Cancer Soa v. City of 
Dayton. 110 N,B.2d 605, 94 Ohio 
App. 131, affirmed 114 N.E.2d 219, 
160 Ohio St 114—State v. Fields, 
App., 85 N.B,2d 744. 

Botkin V. State Medical Board, 
CozilPL, 96 N,B.2d 216—Poliak 
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Steel Co. V. Tax Commission, 6 
Ohio Supp. 328, reversed on other 
grounds 41 N.B.2d 428, 70 Ohio 
App. 322. 

OkL—Atchley v. Board of Barber 
Examiners of State. 267 P.2d 802, 
208 Okl. 463—Wells v. Childers, 166 
P.2d 358, 196 Okl. 339—Corpus JUp* 
rls Seenndum cited in Bailey v. 
State Board of Public Affairs, 163 
P.2d 235, 240, 194 OkL 496—Rush 
V, Brown. 101 P,2d 262, 187 Okl. 
87—^Patterson v. Stanollnd Oil & 
Gas Co., 77 P.2d 83. 

Ex parte Woodruff, 210 P.2d 191, 
90 Okl.Cr. 59. 

Or.—Southern Pac. Co. v. Consolidat¬ 
ed Frelghtways. 281 P.2d 693— 
Board of Directors of Northern 
Wasco County Peoples’ Utility Dlst 
V. Kelly, 137 P.2d 295, 171 Or. 691— 
Savage v, Martin. 91 P.2d 273, 161 
Or. e6(^—City of Portland v. Welch, 
69 P.2d 228, 164 Or. 286, 106 AL.R. 
1188—Livesay v. De Armond, 284 
P. 166, 131 Or. 668, 68 A.L.R. 422— 
Monroe v. Wlthycombe, 166 P. 227, 

[ 84 Or. 328. 

Pa.—^Belovsky v. Redevelopment Au¬ 
thority of City of Philadelphia, 54 
A2d 277. 857 Pa. 329, 172 A.L.R. 
953—^Hotel Casey Co. v. Ross, 23 
A2d 737, 343 Pa. 678—Bell Tel. Co. 
of Pennsylvania v. Driscoll, 21 A 
2d 912, 343 Pa. 109—Chester Coun¬ 
ty Institution Dist. v. Common¬ 
wealth, 17 A2d 212, 341 Pa. 49— 
Wilson V. School Dist of Philadel¬ 
phia. 195 A 90, 328 Pa. 226. 

Marchines v. Pennsylvania Un¬ 
employment Compensation Board 
of Review, 24 A2d 691, 148 Pa.Su- 
per. 1. 

Pennsylvania State Real Estate 
Commission v. Hoff, Com.Pl., 62 
Dauph.Co. 432—Appeal of Moxle 
Club, Quar.Sess., 60 Lack.Jur. 249. 

S.C.—^Banks v. Batesburg Hauling 
Co., 24 S.B.2d 496, 202 S.C. 278— 
One Hundred Second Cavalry Offi¬ 
cers Club V. Heise, 21 S.B.2d 400, 
201 S.C. 68—GasQue, Inc,, v. Nates, 

2 aB.2d 86, 191 aa 271 —state v. 
Ross, 194 S.B. 439—^Fischer v. J. H. 
Sheridan Co., 189 S.B. 356, 182 S. 
a 316, 108 AL.R. 981—Stovall v. 
Sawyer, 187 S.B. 821, 161 S.C. 379— 
Clarke v. South Carolina Public 
Service Authority, 181 S-B, 481, 177 
S.C. 427—State v. Moorer, 160 S.E. 
269, 162 S.C. 466, appeal dismissed 
and certiorari denied Johnson v. 
State Highway Commission of 
South Carolina, 60 S.Ct 238, 231 

U. S. 691, 74 L.Bd. 1120. 

S.D.—^In re Farmers Co-op. Ass’n, 8 
N.W.2d 667. 69 S.D. 191—Utah Ida¬ 
ho Sugar Co. v. Temmey, 6 N.W. 2d 
486, 68 S.D. 623—Application of 
Dakota Transportation of Sioux 
Falls. 291 N.W. 589, 67 S.D. 221. 

Tenn.—Corpus Juris oited lu Gatlin-r 
burg Beer Regulation Committee 

V. Ogle, 206 S.W.2d 891, 893, 186 
Tenn. 482—^Large v. City of Bllza- 
bethton, 203 aw,2d 907, 186 Tenn. 
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This is true, although the performance of such duty | may require the exercise of discretion,or of other 


156—^McQueen v. McCanless* 187 
S.\V.2d 630, 1S2 Tenn. 453--Corpii» 
Jiurls cited i& Wright v. State, 106 
S.W.2d 866. SrO, 171 Tenn. 628— 
Corpus Jtsris cited ia State v. 
Foutch, 293 S.W. 469, 471, 155 Tenn. 
47C—cospas Jtisis cited ia. Steele 
V. Louisville & X. R. Co., 285 S.W. 
582, oSo, lo4 Tens. 208. 

Tex.—^Moody v. City of University 
Park, Civ.App., 278 S.W.2d 912— 
Clark V. Briscoe Irr. Co., Civ.App., 
200 S.W.2d $74—Britton v. Smith, 
Civ.App., 83 S.W.2d 1065—Rhodes 
V. Tatum. Civ.App., 206 S.W. 114. 

Margolin v. State, 205 S.W.2d 776, 
151 Tex.Cr. 182—Williams v. State, 
176 S,W.2d 177, 146 Tex.Cr. 430. 
Utah.—Rowell v. State Board of 
Agriculture, 99 P.2d 1, 98 Utah 
353. 

Va.—^Butler v. Commonwealth, 53 S.B. 
2d 152, 389 Va. 411—Dickerson 
V. Commonwealth, 24 S.E.2d 550, 
181 Va. 313, affirmed 64 S.Ct 464, 
321 U.S. 131. 88 DEd. 605. 

Wash.—Senior Citizens League v. De¬ 
partment of Social Sec. of Wetsh- 
ington, 228 P.2d 478, 88 Wa.8h.2d 
142—Spokane Hotel Co. v. Young¬ 
er, 194 P. 595, 115 Wash. 859. 

W.Va.—West Central Producers Co¬ 
op. Ass'n V. Commissioner of Agri¬ 
culture, 20 S.E.2d 797, 124 W.Va. 81 
—Chapman v. Huntington, W. Va., 
Housing Authority, 3 S.B.2d 502, 
121 W.Va. 819. 

Wla—Graebner v. Industrial Com¬ 
mission, 68 N.W.2d 714, 269 WIs. 
252—David Jeffrey Co. v. City of 
Milwaukee, 66 N.W.2d 362, 267 Wis. 
559—^United Gas, Coke 8b Chemical 
Workers of America, Liocal 18, C. 

L O. V. Wisconsin Employment Re¬ 
lations Board, 38 N.W.2d 692, 255 
Wis. 154, certiorari granted 71 S. 
CL 283, 340 U.S. 903, 95 L.Bd. 653 
—ClintonviUe Transfer Line v. 
Public Service Commission, 21 N. 
W.2d 5, 248 Wis. 69—State ex rel. 
Martin v. City of Juneau, 800 N. 
W. 187, 238 Wis. 564—Olson v. 
State Conservation Commission, 
292 N.W. 262, 235 Wis. 473. 

12 C.J. p 845 note 59, p 847 note 2, 
p 858 note 3. 

Admlztare of governmental povr- 
ers m&y be conferred on administra¬ 
tive officer or board if there Is no 
delegation of actual legislative xk>w- 
er. 

Ohio.—State ex reL Squire v. Na¬ 
tional City Bank of Cleveland, 11 
N.E.2d 93, 56 Ohio App. 40L 

tntra vires acts of oflioers in en¬ 
forcing statute do not affect valid¬ 
ity of statute, and ample remedy ex¬ 
ists for such iUegal conduct. 

Iowa.—McLeland v, Marshall County, 
261 N.W. 401, 199 Iowa 1232, modi¬ 
fied on other groimds 208 N.W, 1, 
199 Iowa 1282. 


Where matters admit of either leg. 
islative, executive, or judicial de- 
terminatiozL, the mode of their de¬ 
termination is completely within the 
control of congress, which may re¬ 
serve power to itself or delegate it 
to executive officials or judicial 
tribunals. 

U. S.—Commissioner of Internal Rev¬ 
enue v. Liberty Bank & Trust Co., 
C-OA., 59 P.2d 820. 

18. U.S.—^American Power & Light 
Co. V. Securities and Exchange 
Commission. 67 S.Ct. 133, 329 U.S. 
90, 91 L.Ed, 103—Yakus v. U. S., 
Mass., 64 S.CL 660, 321 U.S. 414, 
88 LEd. 834. 

O’Neal V. U. S., ec.A.Tenn., 140 
F.2d 908. 151 A.L.R. 1474, certio¬ 
rari denied 64 S.CL 945, 322 U.S. 
729, 38 L.BdL 1666—U. S. v. Gold¬ 
smith. C.C.A.N.Y.. 91 P.2d 983, cer¬ 
tiorari denied Goldsmith v. U. S., 
68 S.CL 38. 802 U.S. 718, 82 LBd. 
25—Greenwood County v. Duke 
Power Co., C.C.A.S.C., 81 F.2d 986, 
reversed on other grounds 67 S.CL 
202. 299 U.S. 259. 81 L.Bd. 178— 
Kansas Gas & Electric Co. v. City 
of Independence, Kan., C.C.A.Kan., 
79 F.2d 82, 100 A.L.R. 1479, rehear¬ 
ing denied 79 P.2d 638—Contract 
Cartage Co. v. Morris, D.C.I1L, 59 
P.2d 437. 

Combs V. U. S., D.aVt, 98 F. 
Supp. 749—^Brown v. Roofers & Wa¬ 
terproof era Union, Local No. 40, D. 
C.CaI,, 86 P.Supp. 50—U. S. v, Ed¬ 
wards, D.C.CaL, 14 F.Supp. 384— 
Acme, Ina, v. Besson, D.C.N.J., 
10 P.Supp. 1. 

Ala.— Corpus Jnxis Seeundnm cited in 
Marcet v. Board of Plumbers Ex¬ 
amination and Registration of Ala¬ 
bama, 29 So.2d 338, 334, 249 Ala 
48. . 

CaL—Stanisla\Z8 County Dairymen’s 
Protective Ass’n v, Stanislaus 
County, 65 P.2d 1306, 8 Cal.2d 378 
—^Fillmore Union High School 
Dist of Ventura. County v. Cobb, 

53 P.2d 849, 5 Cai2d 26—East Bay 
Municipal Utility DisL v. Depart¬ 
ment . of Public Works, 85 P.2d 
1027, 1 Cal. 2d 476—Metropolitan 
Water DIsL of Southern California 

V. Whitsett, 10 P.2d 761, 216 CaL 
400—^People v. Globe Grain & Mill¬ 
ing Co., 294 P. 3, 211 CaL 121— 
People V. Monterey Fish Products 
Co., 234 P. 898, 196 Cal. 648, 38 A. 
L.R. 1186. 

Leftridge v. City of Sacramen¬ 
to, 139 P.2d 112, 69 Cal.App.2d 616 
—Am, Distilling Co. v. State Board 
of Equalization, 131 P.2d 609, 55 
CaLApp.2d 799. 

DeL—^State ex rel. Morford v. TatnalL 
21 A;2d 186, 2 Terry 273. 

State V. Retowskl, 175 A, 326,. 6 

• W.W,HazT. 330, 

Fla.—Wmiarns-v. Kelly, 182 So. 881. 
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m.—School DisL No. 79 v. County 
Board of School Trustees of Lake 
County, 123 N.E.2d 476, 4 IlL2d 
533—Oak Woods Cemetery Ass’n v. 
Murphy, 60 N.B.2d 682, 383 Ill. 301 
—^People, for Use of Bergen, v. 
Gerold Storage, Packing & Mov¬ 
ing Co., 18 N.B.2d 903, 870 IlL 277 
—City of Chicago v. Ben Alpert, 
Inc., 13 N.B.2d 987, 368 IlL 282— 
People ex rel. Rice v. Wilson Oil 
Co., 4 N.B.2d 847, 364 IlL 406, 107 

A. L.R. 1600—City of Evanston v 
Wazau, 4 N.E.2d 78, 364 IlL issl 
106 AL.R. 789, certiorari denied 
Wazau V. City of Evanston, 57 g. 
CL 492, 300 U.S. 662, 81 L.Ed. 870 
— ^Reif V. Barrett, 188 N.E. 889, 355 
Ill. 104—Winter v. BarretL 186 N 

B. 113, 362 III. 441, 89 AL.R. 1398 
—^People V. Flaningam, 179 NJS. 
823, 347 IlL 828—^People v. Thomp¬ 
son, 173 N.E. 137, 341 IlL 166. 

Iowa.—Corpus Juris Secundum cited 
in Mathiasen v. State Conservation 
Commission, 70 N.W.2d 168, 161— 
State V, Strayer, 299 N.W. 912, 230 
Iowa 1027—^McLeland v. Marshall 
County, 201 N.W. 401, 199 Iowa 
1232, modified on other grounds 203 
N.W. 1, 199 Iowa 1232. 

Ky.—Kesselrlng v. Wakefield Realty 
Co., 227 S.W.2d 416, 812 Ky. 334— 
Henry v. Parrish, 211 S.W.2d 418, 
307 Ky. 559—^Young v. Willis, 203 
S.W.2d 5, 805 Ky. 201—Kendall v. 
Belling, 175 S.W.2d 489, 295 Ky. 782 
—^Board of Education of Bath 
County V. Goodpaster, 84 S.W.2d 
65. 260 Ky. 198. 

La.—NaL Bank of Commerce In New 
Orleans v. Board of Supervisors 
of Louisiana State University and 
Agrr. and Mechanical College, 20 So. 
2d 264, 206 La. 913. 

Md.—Schneider v. Duer, 184 A. 914, 
170 Md. 32$. 

In re Opinion of the Justices, 

62 N.E.2d 974, 315 Mass. 761, 160 
AL.R. 1482. 

Mich.—^Ranke v. Michigan Corpora¬ 
tion & Securities Commission, 26 
N.W.2d 898, 817 Mich. S04—^Toole 
V. Michigan,State Board of Dentis¬ 
try, 11 N.W.2d 229, 306 Mich. 627 
—Smith V. BehrendL 270 N.W. 227, 
278 Mich. 91—Argo Oil Corporation 

V. Atwood, 264 N.W. 285, 274 Mich. 

47. 

Minn.—Hassler r* Engberg, 48 N.W. 

2d 343, 233 M in n . 487—Lee v. Del- 
monL 86 N.W.2d 630, 228 loi. 

Mo.—Corpus Juris Seenudum cited in 
Kalbfell v. City of SL Louis, 211 
S.W.2d .911, 915, 367 Mo. 986— 
State ex reL Field v. Smith, 49 S. 

W. 2d 74, 829 Mo. 1019T-State ex 
rel, Mackey v. Hyde, 286 S.W. 363, 
315 Mo. 681. 

Neb.—School" DisL No. 39 of Wash¬ 
ington County V. Decker, 68 N.W. 

2d .36,4, 169 Neb. i693—^Lennox v. 
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powers, of a legislative*!® or quasirlegislative*® na¬ 
ture. Whether a particular power may be delegated 
to administrative oflScers depends on the substance 
of the power to be delegated, not the number of 
acts which may be per formed theretmder.21 In con¬ 
sidering the question as to the character and extent 
of delegation of legislative powers to'the executive, 
it is necessary to take into account the distinction 
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that exists between the right to challenge delega¬ 
tions which relate solely to internal affairs and 
where they relate to foreign affairs.^-® 

The legislature is not required to legislate for 
the guidance of executive agencies further than 
is practicable,22 and, if the circumstances require, 
may express the policy or standard in merely gen¬ 
eral terms.23 Indeed, under some authorities, if it 


Housingr Authority of City of Oma¬ 
ha, 290 N.W. 451, supplem^ted 291 
N.W. 100, 137 Neb. 682—Corpus Ju¬ 
ris ttubted in Griffin v. Gass, 274 
N.W. 193, 196, 133 Neb. 66. 

N.H.—Conway' v. New Hampshire 
Water Hesources Boards 199 A. 83. 
N.lSd.—State V. Speare, 269 P.2d >356, 
57 N.M. 400, 39 A.Li.Il.2d 695. ’ 

N’.T.—Small V.. Moss, .18 N.E.2d 281, 
279 N.T. 288—People v, Ryan, 196 
N.B. 822,.267 N.Y; 133. ' 

International Ry..^ Co. v. Public 
Service GommissioiC. 36 N.T.S.2d 
126, 264 App.I>iv. 506, affirmed. 47 
.N.B.2d 435, 289 N.T. 830—^People 
V. Grant, 276 N-Y.S. .74, 242 App. 
Div. 310, affirmed 196 N.E. 653, 2,67 
N.T. 608. . , . = 

Olp V. Toto of Brighton, . 19 N.T.. 
S.2d 546, 178 MlscL. 1079, affirmed 
29 N.T.S.2d 956, .2$2 App-Blv. 944— 
Noyes v. Erie & Wyoming. Farmers 
' Co-op. Corp.. 10 N.T;S,2d 114, 170 
Misc. 42, reversed on other grounds 
22 N.B.2d 834, 281 N.T. 187. 

Little V. Toung, 82 N*T.S.2d 909, 
affirmed 85 N.T.S.2d ,41, 274. App. 
Div. 1006, rearguPaent and appeal 
denied 86 N.T.S.2d 288, 2r4 App. 

- Div. 1065, motion denied 85 N.E.2d 
61, 298 N.T. 918, affirmed-87 N.B.2d 
74, 299 N.T. 699. ^ 

N.C.—^Motslnger v. Perryman, - 9 S.B. 
2d 611, 218 N.a 16, 

N.D.—Ferch v. Housing Authority of 
Cass County, 69 NJW.2d 849. 

Ohio.—Weber v. BosU*d of Health, 
Butler County, 74 N.B.2d 331, 148' 
Ohio St. 389—Strain v. Southerton, 
74 N.E.2d 69, 148 Ohio St 163. 

State Y. Fields, App., 35 N.B.2d 
744. 

Or—Southern Pac. Co. v. Consolidat¬ 
ed Freightways^ 281 P.2d 693— 
City of Portland v. Welch, 59 P.2d 
228, 164 Or. 2?6, 106 A.L.R. 1188 
—^Livesay v. De Armond, '284 P. 
166, 131 Or. 663, 68 A.L..R. 422. 
Pa.—Hotel Casey Co. v. Ross, 23 A. 
2d 787, 343 Po. 678. 

Appeal of Weinstein, 48 A.2d 1, 
169 Pa.Super. 487. 

S.C.—Banks v. Batesburg i^aullng 
Co., 2,4 S.E.2d 496, 202 S.C. 273— 
One Hundred Second Cavalry Offi¬ 
cers Club V. Heise, 21 S.E.2d 400, 
201 S.C. 68—GaJ3<iub» Iuc-» v. N^ates, 
2 S.B.2d 86, 191 S.a 271—State V. 
Ross, 194 S.E; 439, 186 S.a 472— 
. Fischer v. J. BL Sheridan Co., 189 
■ S:B. 856, 182 S.C.^ 816,;108 A.L,R 
981—Stovall V, Sawyer, -187 S.B. 


' 821, 181 S.a 379—Clarke v. South 
Carolina Public Service Authority, 
181 S.B. 481, 177 S.a 427—State 
V. Moorer, 160 S.B. 269, 162 8.0 
455, appeal dismissed and certio¬ 
rari denied Johnson v. State High¬ 
way Commission of South Carolina, 
50 S.Ct 238, 281 U.S. 691, 74 L.Ed. 
1120—Santee Mills v. Query, 116 
S.B. 202. 122 S.C. 168. 

TenzL— (Corpus Juris Secundum cited 
in Gatlinburg Beer Regulation 
•Committee v. Ogle, 206 S.W.2d 891, 
894. 185 Tenn. 482.. 

Tex.—^Rhodes v.. Tatum, Civ.App., 
206 S.W. 114. 

W.Va.—Chapman v. Huntington, W. 
Va., Housing Authority, 3 S.B.2d 
602, 121 W.Va. 819. 

12 OJ. p 845 note 56. 

10. U.S.—^Edgewater Dairy Co. v. 
Wallace. D.C.I11., 7 F.Supp. 121, ap¬ 
peal iilsmissed, C.C.A., Wallace v. 
Bdgewater Dairy Co., 75 F.2d 1022. 
Cal.—East Bay Municipal Utility 
Dist. V. Department of Public 
Works, 85 P.2d 1027, 1 Cal.2d 476. 
Mass.—^In re Opinion of the Justices, 

. 105 N.E.2d 666, 328 Mass. 674. 

Okl.—KRush V. Brown,. 101 P.2d 262, 
187 OkL 97. 

Wis.—Olson V. State Conservation 
. Commission, 293 N.W. 262, 236 Wis. 
473—State ex reL Attorney Gener¬ 
al V. Wisconsin Constructors, 268 
N.W. 238, 222 Wis. 279—State v. 
Whitman, 220 N.W. 929, 196 Wis. 
472. 

2a Cal.—^Bx parte Weisherg, 12 P. 

2d 446, 215 CaL 624. 

Fla.—McRae v, Robbins, 9 So.2d 284, 
161 Fla, 109—^Tyler v. Britt, 130 
So. 41, 100 Fla 534—Tyler v. New- 
mar Corporation, i30 So. 41, 100 
Fla 683—^Florida Motor Lines v. 

. Railroad Corners, 129 So. 876, 100 
Fla. ,638—^McMullen v. NeWmar 
Corporation, 129 So. .870, lOO Fla 
666 . 

Ga—Long v. State, 42 S.B.2d 729, 
202 Ga 236—^Mosley v. G^ett, 187 
S.E. 20, 182 Ga 810. 

—^utah Idaho Sugar Co. v. Tem- 
mey, 6 N.W.2d 486, 68 S.D. 623. 

21. S.t3.—South Carolina State High¬ 
way Dept. V. Harbin, 86 S.B.2d 466. 
Wis.—State v. Whitman, 220 N.W. 

. 939, 196 Wis. 472. 

21JS U.S.—U. S. V. Bareno, D.C.Md., 

, 60 F.Supp,. 520. 

ProsecutioiL of war 

This is especially true where it re-. 
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lates to powers and function of the 
President as Commander-In-Chief of 
the Army and Navy in prosecution of 
war in which United States is en¬ 
gaged. 

U.S.—U. S. V. Bareno. D.C.Md.. 60 F. 
Supp. 620. 

22. U.S.—American Power 8b Light 
Co. V. Securities and Exchange 
Commission, 67 S.Ct. 133, 329 U.S. 
90, 91 L.Ed. 103—^Panama Refining 
Co. V. Ryan, Tex., 55 S.Ct. 241, 293 
U.S. 388, 79 L.Ed. 446. 

O'Neal V. U. S., C.aA.Tenn,. 140 
F.2d 908, 161 A.L.R 1474, certio¬ 
rari denied 64 S.Ct. 946, 322 U.S. 
729, 88 L.Ed. 1666—^Ryan v. Pana¬ 
ma Refining Co., O.C.A.Tex., 71 F. 
2d 8, reversed on . other grounds 
65 S.Ct. 241, 293 U.S. 388, 79 L.Ed. 
446. 

National Broadcasting Co. v. U. 

S. , D.CJ^.T., 47 F.Supp. 940, af¬ 
firmed 68 S.Ct 997, 319 U.S. 190, 
87 L.Bd. 1844—U. S. v. Wilshire 

. Oil Co., D.C.CaL, 9 F.Supp.. 396, 
appeal dismissed, C.C.A., Wilshire 
- OU Co. V. U. S., 77 F.2d 1022. 

Colo.—Corpus Juris Seoundum quoted 
in Hazlet v. Gaunt, 250 P.2d 188, 
194, 126 Colo. 386. 

Conn.—State v. Vachon, 101 A. 2d 
609, 140 Conn. 478. 

Minn.—^Lee v, Delmont, 36 N.W.2d 
630, 228 Minn. lOL 

N.T.—Olp V. Town of Brighton, 19 
N.T.S.2d 546, 178 Misc. 1079, af¬ 
firmed 29 N.T.S.2d 966, 262 App. 
Div. 944, 

Tllelll V. Christenberry, 120 N. 

T. S.2d 697. 

23. U.S.—Carlson v. Landon, Cal. & 

. Mich., 72 S.Ct 525, 342 U.S. 624, 96 

L.Ed. 547, rehearing denied 72 S. 
Ct 1069, 343 U.S. 988, 96 L.Bd. 1875 
—^Butterfield v. Zyclock, Cal. & 
Mich., 72 S.Ct. 626, 842 U.S. 624, 
96 L.Ed. 647, rehearing denied 72 
SiCt. 1069, 348 U.S. 988, 96 L.Ed. 
1376—U. S. ex reL Knauff v. 
Shaughnessy, N.T., 70 S.Ct. 309, 
838 U.S. 637, 94 L.Bd. 317—Ameri¬ 
can Power & Light Co. v. Securities 
and Exchange Commission, 67 S.Ct. 
133, 329 U.S. 90, 91 L,Ed. 108— 
Takus V. 17. S., Mass., 64 S.Ct 660, 
821 U.S. 414, 88 L.Ed. 834. 

O’Neal V. U. S., Teim., 140 F.2d 
908, 161 A.L.R: 1474, certiorari de¬ 
nied 64 S.Ct 946, 322 U.S.'729, 88 
KEd. 1665. . . . • 
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is impossible or impracticable to lay down criteria 
or standards without destroying the flexibility nec¬ 
essary to enable executive officers to effectuate the 
legislative will, it may even confer discretion with¬ 
out such restrictions.^^ Failure of the legislature 
to provide for an appeal from the action of an ex¬ 
ecutive agency does not necessarily result in the con¬ 
ferring of arbitrary discretion on such agency.^® 
It has been held, however, that a delegation of pow¬ 
er to executive officers should be made only under 
circumstances which allow complete recourse to 

the courts.25.5 
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Executive agencies cannot, of course, be empow¬ 
ered by the legislature to exercise powers which 
the legislature itself does not possess.26 Unless the 
constitution otherwise provides, however, the leg¬ 
islature may vest in an executive agency powers of 
a different nature from those already possessed by 

the agency.^7 

Rules and regulations. Executive officers, boards 
or commissions may not be authorized by the legis¬ 
lature to promulgate rules and regulations of a 
strictly and exclusively legislative character.^s The 


Axis.—^Haggard v. Industrial Com¬ 
mission. 223 P.2d 915, 71 Ariz. 91. 
Colo.—Corpus Juris Seensdum quoted 
la Hazlet v. Gaunt, 250 P.2d 188, 
194, 126 Colo. 385. 

Conn.—State v. Vachon, 101 A.2d 509, 
140 Conn. 478. 

Mich.—G. F. Redmond & Co. v- Mich¬ 
igan Securities Commission, 192 
N.W. 688, 222 Mich. 1. 

Minn.—^L«ee v. Delmont, 36 N.W.2d 
530, 228 Minn. 101. 

Mont.—^Thompson v. Tobacco Root 
Co-op. State Grazing Dist., 193 P. 
2d 811. 121 Mont 445. 

N.J.—Ward V. Scott 98 A.2d 385, 11 
N.J, 117. 

N.M.—estate ex rel. Sofeico v. HelTer- 
nan, 67 P.2d 240, 41 N.M. 219. 

N.T.—^International Ry. Co. v. Public 
Service Commission, 86 N.Y.S.2d 
125, 264 App.Div. 506, amrmed 47 
N.E.2d 435, 289 N.T. 830. 

Tropp V, Knickerbocker Village, 
122 N,Y.S.2d 350, 205 Misc. 200, af¬ 
firmed 135 N.Y.S.2d 618, 284 App. 
Div. 935—Olp V. Town of Brighton, 
19 N.Y.S.2d 546, 173 Misc. 1079. af¬ 
firmed 29 N.Y.S.2d 956, 262 App. 
Div. 944—Berger v. Quinn, 268 N. 
Y.S. 514, 149 Misc. 545. 

Application of Little, 44 N.Y.S. 
2d 456—^People, on Information of 
Siegel, V. Weingrad, 26 N.Y.S.2d 
841. 

OkL—Corpus Juris Sieoundum oited 
in Bailey v. State Board of Public 
Affairs, 153 P.2d 235, 240, 194 Okl. 
495. 

Va.—^Butler v. Commonwealth, 53 S.E. 

2d 152, 189 Va. 41L 
OonoorreiLt dlscretloii 
Although the legislature may ex¬ 
ercise its own discretion and provide 
at its will for the details of admin¬ 
istrative action, it may vest the exec¬ 
utive board directed to carry the law 
into effect with concurrent discre¬ 
tionary functions which are auxiliary 
to the predominant feature of the 
administrative authority in so far as 
they are legislative in any sense. 
K.H.—Conway v. New Hampshire 
Water Resources Board, 199 Au 83. 

d4L U.S.—XT. S. ex rel. Knauff v. 
Shaughnessy, N.T., 70 S.Ct. 309, 338 
U.S. 637, 94 L.Bd. 8X7—-Lichter v. 


IT. S., Cal., Mass. & Ohio. 68 S.Ct. 
1294, 334 U.S, 742, 92 L.Bd. 1694— 
Pownall V. U. S., Cal., Mass. & 
Ohio, 68 S.Ct. 1294, 334 U.S. 742, 
92 L.Ed. 1694, rehearing denied 69 
S.Ct. 11, 335 U.S. 836, 93 L.Bd. 389 
—Alexander Wool Combing Co. v. 
U. S., Cal., Mass. & Ohio. 68 S.Ct. 
1294, 334 U.S. 742. 92 L.Bd. 1694, 
rehearing denied 69 S.Ct. 11, 335 U. 
S. 837, 93 L.Ed. 889—Yakus v. U. 
S.. Mass., 64 S.Ct. 660, 321 U.S. 414, 
88 L.Bd. 834. 

People of State of CaL v. Coast 
Federal Sav. & Loan Ass*n, D.C. 
Cal., 98 F.Supp. 311. 

Mich,—Tribbett v. Village of Mar- 
cellus, 293 N.W. 872, 294 Mich. 607, 
followed in Rood v. City of Lapeer, 
293 N.W. 878, 294 Mich. 621. 

Neb.—^Motors Acceptance Corp. v. 
McLain, 47 N.W.2d 919, X54 Neb. 
854. 

Ohio-—Weber v. Board of Health, 
Butler County, 74 N.B.2d 331, 148 
Ohio St. 389—Thompson v. City of 
Marlon, 16 N.K2d 208, 134 Ohio St 
122—Coady v. Leonard, 7 N.H2d 
649, 132 Ohio St 829—Matz v. J. 
L. Curtis Cartage Co., 7 N.B.2d 220, 
132 Ohio St 271. 

Okl.—Corpus juris Secundum cited in 
Bailey v. State Board of Public Af¬ 
fairs, 153 P.2d 235, 240, 194 OkL 
495. 

Va.—^Dickerson v. Commonwealth, 24 
S.B.2d 550, 181 Va. $13, affirmed 
64 S,Ct 464, 321 U.S. 131, 88 L-Bd, 
605. 

W.Va.—^Meisel v. Tri-State Airport 
Authority, 64 S.B.2d 32, 135 W.Va. 
528—State v. Banner, 27 S.B.2d 
823, 126 W.Va. 280—West Central 
Producers Co-op. Ass’n v. Commis¬ 
sioner of Agriculture, 20 SJS3.2d 
797, 124 W.Va 81. 

Wis.—School Dist No. 3 of Town of 
Adams v. Callahan, 297 N.W. 407, 
237 Wis. 560, 136 A.L.R. 108L 

Waiver 

Where power delegated by legis¬ 
lature to administrative board Is 
power to waive provisions of statute, 
standards to guide granting of such 
waiver need not be set forth in stat¬ 
ute. 


Conn.—Schwartz v. Kelly, 99 A2d 89, 
140 Conn. 176, appeal dismissed 74 
S.Ct 227, 346 U.S. 891, 98 LEd. 
394. 

25. Ky.—^Ashland Transfer Co. v. 
State Tax Commission, 56 S.W.2d 
691, 247 Ky. 144, 87 A.L.R. 634. 

matter how broad the statu¬ 
tory language conferring power up¬ 
on an administrative officer may be, 
if he Ignores the law enacted to con¬ 
trol his action, a person whose pri¬ 
vate right is violated thereby may 
seek his remedy In the Judicial court 
of appropriate Jurisdiction. And 
where discretion is lodged in such 
officer there is an implied term in 
all such legislative enactments that 
such discretion will be exercised in 
a Judicious manner, and not arbi¬ 
trarily or capriciously.** 

Ohio.—State v. National City Bank 
of Cleveland, 11 N.B.2d 93, 99, 56 
Ohio App. 401. 

25.6 N.Y.—People v. Gilberg, 21 N. 
Y.S.2d 920. 

26. U.S.—^U, S. V, National Garment 
Co., D.C.Mo., 10 F.Supp. 104, 

I Cal.—People ex rel. Benwell v. Foutz, 
162 P.2d 1, 27 CaL2d 1—Jersey 
Maid Milk Products. Co. v. Brock, 
91 P.2d 577, 13 Cal.2d 620. 

Fla,—^Thomas v. State ex rel. Cobb, 
58 So.2d 173, 34 A.L.R.2d 140. 
Mich.—State Board of Agriculture v. 
State Administrative Board, 197 N. 
W. 160, 226 Mich. 417. 

Wash.—State ex rel. Bergin v. Telle, 
113 P.2d 807. 11 Wash.2d 151. 

27. N.T.—^Benedetto v. Kem, 4 N.Y. 
S.2d 844, 167 Misc. 831. 

28. U.S.—^Panama Refining Co. v« 
Ryan, Tex., 55 S.Ct. 241, 293 U.S* 
388, 79 L.Bd. 446. 

Willapoint Oysters v. Ewing, C* 
A., 174 P.2d 676, certiorari denied 

70 S.Ct. 101, 338 U.S. 860, 94 L.Bd. 
527, rehearing denied 70 S.Ct. 793, 
839 U.S. 945, 94 L.Bd. 1360—Ryan 
V. Panama Refining Co., C.C.A.T6X., 

71 F.2d 8, reversed on other 
grounds 55 S.Ct. 241, 293 U.S. 388, 
79 L.Bd. 446—Johnson v. Keating 
ex reL Tarantino, O.C.A.Mass., 17 
F.2d 50—In re Mellea, D.C.MicL, 5 
F.2d 687., 
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legislature may not vest executive officers or bodies 
with uncontrolled discretion in making rules and 
regulations and must establish sufficient standards 
for their guidance.^^ However, having established 
a sufficiently definite policy, standard, or rule, the 
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legislature may authorize an administrative officer 
or body to make rules, regulations, or orders relat¬ 
ing to the administration or enforcement of the 
law,5® and give to such rules and regulations bind- 


0. S. V Dettra Elagr Co., D.C.Pa., 
86 F.Supp. 84. 

Ga.—Southern Co-op. Foundry Co. v. 
Drummond, 45 S.F.2d 687, 76 Qa. 
App. 222. 

Iowa.—State ▼. Van Trump, 275 N.W. 
569. 

N.H.—Ferretti v, Jackson, 188 A. 474, 
88 N.H. 296. 

N.Y.—Schumer v. Caplin, 150 N.B. 
139, 24 N.Y. 346. 

Meit V. P. S. & M. Catering: Corp., 

188 N.Y.S.2d 378, 285 App.Dlv. 606. 
Pa—^Ruch V. Wilhelm, 43 A.2d 894, 

352 Pa 586. 

N.C.—^Kinston Tobacco Board of 
Trade v. liigrgrett & Myers Tobac¬ 
co Co.. 71 S.EL2d 21, 285 N.C. 737, 
certiorari denied 73 S.Ct. 108, 844 
TT.S. 866, 97 Ii.Bd. 671. 

S.C.—^Fisher v. J. H. Sheridan Ca, 

189 S.E. 356, 182 S.C. 316, 108 A.L. 
R. 981. 

12 G.J. p 844 note 55, p 899 note 98. 

29. TT.S.—^Panama Refining: Co. v. 
Ryan, Tex., 55 S.Ct. 241, 293 U.S. 
388, 79 Li.lkL 446—^Ryan v. Pana¬ 
ma Refining: Co., C.C.A.Tex., 71 P. 
2d 8, reversed on other grounds 
55 S.Ot 241, 298 U.S. 888, 79 L..Bd. 
446. 

Aria.—^Hernandez v. FrohmiUer, 204 
P.2d 854, 68 Ariz, 242. 

Del.—State v. Retowski, 175 A. 325, 

6 W.W.Harr. 330. 

Fla—^Hutchins v. Mayo, 197 So. 495, 
143 Fla 707, 183 A.L.R. 394—Ar¬ 
nold V. State ex reL Culbreath, 190 
So. 548, 140 Fla 610. 

Ky.—Young v. Willis, 203 S.W.2d 6, 
305 Ky. 201. 

Md.—^Mahoney v, Byers, 48 A.2d 600, 
187 Md. 81. 

N.H.—^Ferretti v. Jackson, 188 A. 
474, 88 N.H. 296. 

N.J.—^Borough of Oakland v. Roth, 
100 A2d 698, 28 N.J.Super. 821. 
N.Y.-^Meit V. P. S. & M. Catering 
Corp., 188 N.Y.S.2d 878, 285 App. 
Dlv. 506—International Ry. Co. v. 
Public Service Commission, 86 M. 
Y.S.2d 125, 264 App.Div. 506, af¬ 
firmed 47 N.B.2d 435, 289 N.Y. 830. 

Berger v, Quinn, 268 N.Y.S. 514, 
149 Misc. 545. 

Ohio.—Weber v. Board of Health, 
Butler County, 74 N.B.2d 831, 148 
Ohio St 389—Matz v. J. D. Curtis 
Cartage Co., 7 N.B.2d 220, 132 Ohio 
St 271. 

Or.—^Board of Directors of Northern 
Wasco Peoples' Utility Dist. v. Kel¬ 
ly, 137.P.2d 295, 171 Or. 691. 

Pa—Pratt v. Hollenbeck. 48 Pa.Dist 
& Co. 303. 25 Brie Co. 126, 91 Plttsb. 
Deg.J. 234. 


Utah.—Adolph Coors Co. v. LiiQUor 
Control Commission, 105 P.2d 181, 
99 Utah 246—Bird Sc Jex Co. v. 
Funk, 85 P.2d 831, 96 Utah 450. 

80. U.S.—State ex rel. Dyer v. Sims, 
W.Va, 71 S.Ct 657, 841 U.S. 22, 95 
Li.Bd. 718—U. S. V. Rock Royal 
Co-op., N.Y., 59 S.Ct 998, 307 U.S. 
583, 83 Ii.Bd. 1446, rehearing denied 
60 S.Ct 66, 308 U.S. 631, 84 Ii.Ed. 
526, Dainnnen'a Deagnie Co-op. 
Ass'n V. Rock Royal Co-op., 60 S. 
Ct 66. 808 U.S. 631, 84 L.Fd. 526, 
and Metropolitan Milk Producers 
Bargaining Agency v. Rock Royal 
Co-op., 60 S.Ct 67, 308 U.S. 631, 
84 D.Bd. 526—Panama Refining Co. 
V. Ryan, Tex., 55 S.Ct 241, 293 U. 
S. 388, 79 Ii.Ed. 446—^U. S. v. 
Shreveport Grain & Elevator Co., 
La, 53 S.Ct 42, 287 U.S. 77, 77 L. 
Ed. 175. 

Trenton Chemical Co. v. U. S., 
C.AMich., 201 P.2d 776, certiorari 
denied 73 S.Ct 1134, 345 U.S. 994, 
97 L.Ed. 1401—Willapoint Oysters 
V. Ewing, C.A.9, 174 F.2d 676, cer¬ 
tiorari denied 70 S.Ct 101, 838 
U.S. 860, 94 L.Ed. 527, rehearing 
denied 70 S.Ct 793, 839 U.S. 945, 
94 L.Ed. 1860—^Varney v. Ware- 
hime, C.C.A.Ohio, 147 F.2d 238, cer¬ 
tiorari denied 65 S.Ct 1575, 825 U. 
S. 882, 89 L.Ed. 1997, rehearing 
denied 66 S.Ct. 15, 326 U.S. 805, 90 
L.Ed. 490—^Weightman v. U. S., C 
C,AN,H., 142 P.2d 188—U. S. v. 
Goldsmith. C.C.A.N.Y., 91 F.2d 983, 
certiorari denied Goldsmith v. U. 
S., 58 S.Ct 38, 802 U.S. 718, 82 
L.Ed. 655—^Ryan v. Panama Refin¬ 
ing Co., C.C.A.Tex., 71 F.2d 8, re¬ 
versed on other grounds 56 S.Ct 
241, 293 U.S. 388, 79 L.Bd. 446— 
Oorpus Jtisls cited in Champlin Re¬ 
fining Co. V. Corporation Commis¬ 
sion, D.C.Okl., 61 F.2d 828, 827— 
Sawyer v. U. S., C.C.A.N.Y.. 10 P.2d 
416—In re MeUea, D.C.Mich., 5 F. 
2d 687. 

U. S. V. Park Motors, D.C.Tenn., 
107 F.Supp. 168— V. S. V. Grunen- 
wald, D.C.Pa, 66 F.Supp. 223—^U. 
S. V. Trflling, D.C.Pa, 51 F.Supp. 
843—Walling v. Peavy-Wllson 
Lumber Co., D.C.La, 49 F.Supp. 846 
—^U. S. V. 62 Packages, More or 
Less, of Marmola Prescription Tab¬ 
lets, D.C.W1S., 48 F.Supp. 878, af¬ 
firmed, aC-A., 142 F.2d 107, certio¬ 
rari denied Raladam Ca v. U. S., 
66 S.Ct 68, 323 U.S. 781, 89 L.Ed. 
687—Securities and Exchange Com¬ 
mission V. Chinese Consol. Benev. 
Ass'n, D.C.N.Y., 89 F.Supp. 86, re-! 
versed on other grounds, C.CwA., 120 I 
F.2d 738, certiorari denied Chinese j 
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ConsoL Benev. Ass’n v. Securities 
and Exchange Commission, 62 S.Ct. 
106, 314 U.S. 618, 86 L.Ed. 497— 
U. S. V. Schultze. D.C.Ky., 28 F. 
Supp. 234—Allied Agents v. U. S., 
CtCI., 26 F.Supp. 98, certiorari de¬ 
nied 60 S.Ct 72, 308 U.S. 561, 84 L. 
Ed. 471—^Polk Co. V. Glover, D.C. 
Fla., 22 F.Supp. 575, reversed on 
other grounds 69 S.Ct 16, 305 U.S. 
6, 83 L.Ed. 6—U. S. v. Griflan, D.C. 
Ga., 12 F.Supp. 135—Shouse v. 
Moore, D.C.Ky., 11 F.Supp. 784— 

U. S. V. Wllshire Gil Co., D.CCal., 
9 F.Supp. 396, appeal dismissed, C. 
CA, Wilshire Oil Co. v. U. S., 77 
F.2d 1022—^Richmond Hosiery Mills 

V. Camp, D.C.Ga., 7 F.Supp. 189, 
alfirmed, C.aA, 74 F.2d 200—U. S. 
V. Calistan Packers, D.CCaL, 4 F. 
Supp. 660. 

Ala—Oorpiiz Juris Secundum cited in 
Marcet v. Board of Plumbers Ex¬ 
amination and Registration of Ala, 
29 So.2d 333, 834. 249 Ala 48— 
Heck V. Hall, 190 So. 280, 288 Ala 
274—Alabama Public Service Com¬ 
mission V. Mobile Gas Co., 104 So. 
688. 218 Ala 50. 41 AL.R. 872— 
State y« State Board of Medical 
Examiners, 95 So. 295, 209 Ala 9— 
Lehmann v. State Board of Public 
Accountancy, 94 So. 94, 208 Ala 
185, aifirmed Lehman v. State 
Board of Public Accountancy, 44 
S.Ct. 128, 263 U.S. 894, 63 L.Ed. 
354. 

State V. Keel, 35 So.2d 625, 33 
AlaApp. 609—^I^vett v. State, 6 
So.2d 437, 80 AlaApp. 834, certio¬ 
rari deified 6 So.2d 441, 242 Ala 
366—West V. Stata 6 So.2d 434, 30 
AlaApp. 818, certiorari denied 6 
So.2d 436, 242 Ala 869. 

Ariz.—State v. Marana Plantations, 
Ina. 252 P.2d 87, 75 Ariz. Ill- 
Haggard V. Industrial Commission, 
223 P.2d 915, 71 Ariz. 91. 

Ark.—Ck>rpxui Juris dted in Snow v. 
Riggs. 290 S.W. 591, 692, 172 Ark. 
835. 

Cal.—Wotton v.. Bush, 261 P.2d 266, 
41 Cal.2d 460^Nelson v. Dean, 168 
P.2d 16. 27 Cal.2d 878, 168 AL.R. 
467—^First Indus. Loan Co. of CaJ. 
V. Daugherty, 169 P.2d 921, 26 Cal. 
2d 645~-Fillmore Uzfion High 
School Dist. of Ventura County v. 
Cobb, 63 P.2d 349, 6 CaL2d 26. 

Blatz Brewing Co. v. Collins, 160 
P.2d 37, 69 CaLApp.2d 689—^Left- 
ridge V. City of Sacramento, 139 
P.2d 112, 59 CaI.App.2d 516— Am. 
Distilling Co. v. State Board of 
Eaualization, 131 P.2d 609, 55 Cal 
App.2d 799. 
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Conn.—Gohld Remlty Co. v. City of 
Hartford, 104 A.2d 365. 141 Conn. 
135, appeal dismissed 75 S.Ct, 125. 

348 U.S. 880, 99 IxEd.-State 

T. Yachon, 101 A.2d 509. 140 Conn. 
478—Days 3k Co. v. Tone, 5 A. 
3d 23, 125 Conn. 300. 

Hel.—^Lyons v. Delaware Diauor Com¬ 
mission, 58 A.2d 889, 5 Terry 304. 

Hoff V, State. Super., 197 A. 75. 
9 W.W.Harr. 134—Corpxui ffnrls cit¬ 
ed ia State v. Retowski, 175 A. 325. 
326, 6 W.W.Harr. 330. 

D,C.—Watkins v. District of Colum¬ 
bia, Mun.App., €0 A.2d 227. 

Fla.—Florida Power Corp. v. Pinel¬ 
las UUlity Board. 40 So.3d 350. re¬ 
hearing denied 40 So.2d 844—State 
ez reL Watson v. Lee, 24 So.2d 798, 
167 Fla. 62, 163 A.L.R. 862—Syl¬ 
vester V. Tindall, 18 So.2d 892, 154 
Fla. 663—State ex rel. Sharp v. 
liee. 3 So.2d 372, 147 Fla. 664— 
Md^e V. Robbins, 9 So.2d 284, 151 
Fla. 109—^Milk Commission v. Dade 
County Dairies, 200 So. 83. 145 Fla. 
679—Gillett V. Florida University 
of Dermatology, 197 So. 852, 144 
Pla. 236—^Hutchins v. Mayo, 197 So. 
495, 143 Fla. 707. 133 A.L..R 394— 
Arnold v. State ex rel Culbreath, 
190 So. 543. 140 Fla. 610-^Mayo v. 
Texas Co.. 188 So. 206. 137 Fla. 218 
—State ex rel. Hollywood Jockey 
Club V. Stein, 182 So. 863—^Richard¬ 
son V. Baldwin, 168 So. 255. 124 Fla. 
233—State v. Fowler, 114 So. 435, 
94 Fla. 752. 

Ga.—Phillips V. City of Atlanta, 77 
S.£I.2d 723, 210 Ga. 72, followed in 
Town of Garden City v. Lonff, 77 
SJS.2d 727. 210 Ga. 78—Bibb County 
V. Garrett. 51 S.E.2d 658, 204 Ga. 
817—Long V, State. 42 S.B.2d 729, 
202 Qa. 235—^Bohannon v. Duncan, 
196 S.R 897, 185 Ga. 840. 

Briggs V. State, 56 S.Sl2d 802, 
80 Ga.App. 664. 

Idaho.—State v. Heitz, 238 F.2d 439, 
72 Idaho 107—State ex rel. Taylor 
V. Taylor, 78 P.2a 125, 58 Idaho 656 
—Ckirpns VTnxis dted in Marshall 
V. Department of Agriculture, 258 
P. 171, 172, 44 Idaho 440. 

JIL—People ex reL Mosco v. Service 
Recognition Boards 86 N.B.2d 367, 
403 ni. 442. 

Ind.—Financial Aid Corp. v. Wallace, 
23 N.E.2d 472, 216 Ind. 114, 126 A. 
L.R. 736—Wallace v, Feehan, 190 
KJBl 438, 206 Ind. 422. 

Iowa.—State v. Strayer, 299 N.W. 
912, 230 Iowa 1027. 

Kan.—Oorpns Jtixis cited in State w. 
Hbwal. 191 P. 686, 587, 107 Ran, 
423—Ctoxpns gnxla cited in Bx parte 
HoGee. 186 P. 14, 16, 105 Kan. 674. | 
Ky.— Tonng v. Willis, 203 S.W.2d 6, 
806 Ky. 201—Hunter v. City of 
LouiavUle^ 265 S.W. -277, 204 Ky. 
662. 

Md.—Comptroller of Treasury v. M. 

BL RockhlU, Inc.. 107 A.2d 93, 205 
Md. 226. 


Mass.—Commonwealth v. Diaz, 96 H. 

£i.2d 666,326 Mass. 625. 

Mich.—Coffnaan v. State Board of Bx- 
aminers in Optometry, 50 N.W.2d 
322, 331 Mich. 6S2—Roberts Tobac¬ 
co Co. V. adichigan Dept, of Reve¬ 
nue, 34 N.'VV.2d 54, 322 Mich. 519— 
Ranke v. Michigan Corporation & 
Securities Commission, 26 N.W.2d 
898, 317 Mich. 304—Toole v. Michi¬ 
gan State Board of Dentistry, 11 
N'.Wr.2d 229, 306 Mich. 627—Em- 
I mens V. State, 3 N.W.2d 657, 805 
Mich. 406—Smith v. Behrendt, 270 
X.Wr. 227, 278 Mich. 91—Argo Oil 
Corporation v. Atwood, 264 N.W. 
285,274 Mich. 47. 

Minn.—Xjee v. Delmont, 36 N.W.2d 
530, 228 Minn. 101. 

Miss.—Unemployment Compensation 
Commission v. Barlow, 2 So.2d 544, 
191 Mias. 156—Oark v. State, 152 
So. 820,169 Miss. 369. 

Mo.—Marsh v. Bartlett, 121 S.W.2d 
737, 343 Mo. 526—State, on Inf. of 
Killam, v. Colbert, 201 S.W. 62, 273 
Mo. 198. 

Neb.—School Dist. Ho. 39 of Wash¬ 
ington County V. Decker, 68 N.W. 2d 
354, 159 Neb. 693—Ck^ns Jtizis 
quoted in Griffin v. Gass, 274 N.W. 
193,195,133 Neb. 56. 

N.H.—Ferrettl v, Jackson, 188 A. 474, 
88 N.BL 296. 

N.M.—State v. Spears, 259 P.2d 356, 
57 N.M, 400, 89 A.L.R.2d 695. 

N.y.—People V. Ryan. 195 N.m 822, 
267 N.T. 188—Schumer v. Caplin, 
160N.B. 139, 241 N.T. 346. 

Dictaphone Corp. v. O'Leary, 29 
N.T.S.2d 352, 262 App.Div. 869, re¬ 
versed on other grounds 41 N.B.2d 
68. 287 N.T. 491—People v. Green- 
baum, 280 N.T.S. 771, 244 App.Div. 
778—^People V. Sullivan, 280 N.T.S. 
48, 244 AlPpJDIt. 469—New Tork 
Bdison Co. v. MaJtbie, 279 N.T.S. 
949, 244 App.Div. 436—^Darweger v. 
Staats, 278 N.T.S. 87, 243 App.Div. 
380, affirmed 196 N.B. 61, 267 N.T. 
290—People v. Orant, 275 N.T.S. 74, 
242 App.I>iv. 31C, affirmed 196 N.B. 
653, 2 67N.T. 50a 
MeUean Trucking Co. v. City of 
New Torlk, 116 N.T.S.2d 292, 202 
Miac. 604—^People v. Bevevino, 112 
N.T.S.2d 647, 202 Misa 723—Peo¬ 
ple V- Brongofsky, 50 N.T,S.2d 32, 
181 Misc. 782—Friedman v. YcUen- 
tine, 30 N.T.S.2d 891, 177 Misc. 487, 
affirmed 42 N«T.S.2d 593, 266 App. 
Dir. 661—^In re Almroth, 14 N.T.S. 
2d 63, 171 Misc. 314. affirmed Ap¬ 
plication of Almroth, 17 N.T.S.2d 
225, 258 App.IDiv. 378—Berger' v. 
Quinn, 268 N.T.S. 514, 149 Misc. 
545—Merkle v. Paschkes, 204 N.T. 
S. 102, 123 Misc. 203. 

N.C.—IClnston Tobacco Board of. 
Trade v. Liggett & Myers Tobacco 
Co., 71 S,m2d 21, 235 N.C 737, cer¬ 
tiorari denied 73 S.Ct, 108, 844 
UJ5. 866, 97 X.i.Ed 671—Ervin v. 
Conn, 84 S.Il2d 402, 225 N.C. 267— 
North. Carolina Utilities Commis- 


Sion V. Atlantic Coast Line R. Co 
29 S.B.2d 912, 224 N.U 283—Mot- 
singer V. Perryman, 9 S.E.2d 511 
218 N.C. 16—^Durham Provision Co! 
V. Daves, 128 S.B. 593, 190 N.C. 7. 
N.D.—^Ferch v. Housing Authority 
of Cass County, 59 N.W.2d 849. 
Ohio.—^Weber v. Board of Health, 
Butler County, 74 N.E.2d 881, 148 
Ohio St. 389—Akron & B. B. R, Co. 
V. Public Utilities Commission, 74 
N.E.2d 256, 148 Ohio St 282—Strain 
V. Southerton, 74 N.E.2d 69, 148 
Ohio St 153—^Belden v. Union Cen¬ 
tral Life Ina Co., 56 N.E.2d 629, 
143 Ohio St 329, appeal dismissed 
65 S.Ct 129, 323 U.S. 674, 89 LEd. 
648, and Koplin v. Ohio Nat Life 
Ins. Co., 65 S.Ct 136, 328 U.S. 674, 
89 L.Ed. 648—Coady v. Leonard, 
7 N.E.2d 649, 182 Ohio St 329. 

American Cancer Soc, v. City of 
Dayton, 110 N.B.2d 606, 94 Ohio 
App. 131, affirmed 114 N.E.2d 219, 
160 Ohio St 114—state v. Fields, 
App., 35 N.E2d 744. 

State ex rel. Schneider v. Gal- 
lutt Cleaning & Laundry Co., 82 
Ohio N.P.,N.S., 121. 

Okl.—Atchley v. Board of Barber 
Examiners of State, 257 P.2d 302, 
208 OkL 463—Application of State 
Board of Medical Examiners, 206 
P.2d 211, 201 OkL 365~~Aj3sociated 
Industries of Oklahoma v. Indus¬ 
trial Welfare Commission, 90 P.2d 
899, 185 Okl. 177. 

Pa.—^Ruch V, Wilhelm, 43 A.2d 894, 
352 Pa. 586. 

Commonwealth v. Koneff, 22 Pa. 
Dist & Co. 515, 

S.C.—South Carolina State Highway 
Dept V. Harbin, 86 S.EL2d 466— 
Oovpns Juris cited la Davis v. 
Query, 39 S.B.2d 117, 121, 209 S.C. 
41— Corpus Juris Secaadnin dted 
ia Banks v. Batesburg Hauling Co., 
24 S.E.2d 496, 498, 202 S-C 273— 
One Hundred Second Cavalry Offi¬ 
cers Club V. Heise, 21 S.E.2d 400, 
201 S.C. 68—State v. Ross, 194 S. 
E. 439, 186 S.C. 472—Fischer v. J. 
H. Sheridan Co., 189 S.E. 856, 182 
S.C. .316, 108 AL.R. 961—Stovall v. 
Sawyer, 187 S.E. 821, 181 S.C. 379 
—Santee Mills v. Query, 116 S.B. 
202, 122 S.C, 158. 

S.D.—^Application of Dakota Trans¬ 
portation of Sioux Falls, 291 N.W. 
689, 67 S.D. 221. 

Temi.—^Department of Public Wel¬ 
fare V. National Help ‘*U” Ass’n, 
270 S.W.2d 337— Corpus Juris died 
Sa Bank of Commerce & Trust Co. 

V. Senter, 260 S.W. 144, 151, 149 

. Tenn. 569— Corpus Juris dted la 
House V. Crevellng, 260 S.W. 867, 
869, 147 Tenn. 689., 

Tex—Housing Authority of City of 
Dallas V. Higginbotham, 143 S.W.2d 
79, 186 Tex 168, 180 A.L.R. 1068, 
answers to certified questions con¬ 
formed to, Civ.App., 143 S.W.2d 96 
— Corpus Juris dted ia O’Brien v. 
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ing force^^ and effect of law.^^ If wide power in 
an administrative body is imperative, the rule re¬ 
quiring definite standards and rules of guidance will 

be somewhat rclaxed.83 

The legislature may not authorize administrative 
officers to make, regulations in conflict with or vary- 
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ing the provisions of a statute.^^ Executive officers 
may be required by the legislature to enforce their 
opinions and rulings by proceedings in the courts.^^ 

Detennination of facts. The legislature may del¬ 
egate to executive officers or bodies the power to 
determine certain facts or conditions,36 or the 


Amerman* 247 S.W. 270, 272, 112 
Tex. 254. 

Acme Reflningr Co. v. State, Civ. 
App.» 36 S.W.2d 607—^Moody v. 
Jones, Clv.App., 9 S.W.2d 446, error 
refused—Rhodes v. Tatum, Civ. 
App.. 206 S.W. 114. 

Williams v. State, 176 S.W.2d 177, 
146 Tex.Cr. 480. 

Utah.—Adolph Coors Co. v. Liquor 
Control Commission, 105 P.2d 181, 
99 Utah 246—^Blrd & Jex Co. v. 
Punk, 86 P.2d 831, 96 Utah 450— 
Western Leather & Finding Co. v. 
State Tax Commission of Utah, 48 
P.2d 526, 87 Utah 227—Corpus Ju¬ 
ris cited ia State v. Goss, 11 P.2d 
340, 841, 79 Utah 659. 

Vt.—State v. Auclair, 4 A.2d 107, 110 
Vt 147. 

Wash.—Senior Citizens League v. De¬ 
partment of Social Sea of Wash, 
228 P.2d 478, 88 Wash2d 142—Cor¬ 
pus Juris cited in Morgan v. De¬ 
partment of Social Security, 127 P. 
2d 686, 69$, 14 Wash.2d 166—State 
v. Miles, 105 P.2d 61, 5 Wash2d 
322—Home Owners* Loan Corp. v. 
Rawson, 83 P.2d 766, 196 Wash 
548. 

W.Va.—State v. Bunner, 27 S.B.2d 
823, 126 W.Va. 280—Obrpus Juris 
Seouudum oited in. Rinehart v. 
Woodford Plying Service, 9 S,R2d 
621, 622, 122 W.Va. 392. 

Wis.—Gray Well Drilling Co. v. Wis¬ 
consin State Board of Health, 68 
N.W.2d 64. 268 Wis. 417—State ex 
reL Attorney General v. Wiscon¬ 
sin Constructors, 268 N.W. 238, 222 
Wis. 279—Rust v. State Board of 
Dental Examiners of Wisconsin, 
256 N.W. 919, 216 Wis. 127. 

12 C.J. p 845 note 60, p 899 note L 
Suties 

Executive bodies may be author¬ 
ized to prescribe duties in effectuat¬ 
ing an existing law. 

Tex.—^Tuttle v. Wood, Civ«App., 85 S. 
W.2d 1061, error refused. 

81. U.S.—Panama Refining Co. v. 
Ryan, Tex., 65 S.Ct. 241, 293 U.S. 
888, 79 L.Ed. 446. 

Trenton Chemical Co. v. U. S., C. 
A,Mich, 201 P.2d 776, certiorari 
denied 78 S.Ct. 1134, 345 U.S. 994, 
97 L.Ed. 1401-r-Ryan v. Panama 
Refitting Co., C.C.A.Tex., 71 P.2d 8, 
reversed on other grounds 55 S. 
Ct. 241, 293 U.S. 888, 79 LJSd. 446. 

U. S. V. Travis, D.C.Ky., 66 P. 
Supp. 418—U. S. V. Trilling, D.C. 
Pa., 51 P.Supp. 848—Walling v. 
Peavy-iWUson Lumber Co., D.C.La., 
49 P.Supp. 846—^U. S. v. 62 Packag¬ 


es, More or Less, of Marmola Pre¬ 
scription Tablets. D.C.Wis., 48 P. 
Supp. 878, affirmed, C.C.A.. 142 F. 
2d 107, certiorari denied Raladam 
Co, V. U. S.. 65 S.Ct. 68, 328 U.S. 
731, 89 L.Bd. 587. 

CaL—First Indus. Loan Co. of Cal. v. 
Daugherty, 169 P.2d 921, 26 CaL2d 
545. 

Ill.—^People ex rel. Mosco v. Service 
Recognition Board, 86 N.R2d 357, 
403 lU. 442. 

Neb.—School Diet. No. 89 of Wash¬ 
ington County V. Decker, 68 N.W. 
2d 354, 159 Neb. 693. 

N.T.—^People v. Bevevino, 112 N.T.S. 

2d 647, 202 Misa 723. 

Tex.—Williams v. State, 176 S.W.2d 
177, 146 Tex.Cr. 430. 

Wash—^Home Owners* Loan Corp. v. 
Rawson, 83 P.2d 765, 196 Wash 
548. 

W.Va.—State v. Bunner, 27 S.B.2d 
823, 126 W.Va. 280. 

32. U.S.—^Trenton Chemical Co. v. U. 
S., C.A.Mich, 201 P.2d 776. certio¬ 
rari denied 73 S.Ct 1134, 345 U.S. 
994, 97 L,Bd. 1401. 

U. S. V. Trilling, D.C.Pa., 51 P. 
Supp. 843—Walling v. Peavy-Wil- 
son Lumber Co., D.C.La., 49 P.Supp. 
846—^U. S. V. 62 Packages, More 
or Less, of Marmola Prescription 
Tablets. D,C.Wis.. 48 P.Supp. 878, 
afltoned, C.CJL, 142 P.2d 107, cer¬ 
tiorari denied Raladam Co. v. U. 
S„ 65 S.Ct 68, 323 U.S. 731, 89 L. 
Ed. 687. 

Ala.—State v. Keel, 85 So.2d 625, 33 
Ala.App. 609. 

Cal.—^Pirst Indus. Loan Co. of Cal. v. 
Daugherty, 169 P.2d 921, 26 Cal.2d 
545. 

Ill.—^People ex rel. Mosco v. Service 
Recognition Board, 86 N.E.2d 367, 
403 Ill. 442. 

Neb.—School Dist No. 39 of Wash¬ 
ington County V. Decker, 68 N.W, 
2d 354, 159 Neb. 693. 

N.BC.—^Perretti v. Jackson, 188 A. 474, 
88 N.H. 296. 

N.T.—People v. Ryan, 195 N.R 822, 
267 N.T. 183, 

People V. Grant, 276 N.T.S. 74, 
242 App.Dlv. 310, affirmed 196 N. 
R 658, 267 N.T. 608. 

People. V. Bevevino, 112 N.T.S.2d 
647, 202 Misa 723. 

N.C.—Ervin v. Conn, 84 S.R2d 402, 
225 N.C. 267. 

Tex.—Williams v. State, 176 S.W.2d 
177, 146 Tex.Cr. 430. 

—^Home Owners* Loan Corp. v. 
Rawson, 83 P.2d 765, 196 Wash 
548. 


W.Va.—State v. Bunner, 27 S.R2d 
823, 126 W.Va. 280. 

12 C.J. p 844 note 55. 

33. Ariz.—Corpus Juris Seouudnm 
quoted in. Dennis v. Jordan, 229 P. 
2d 692, 701, 71 Ariz. 430. 

Ohio.—Coady v. Leonard, T N.B.2d 
649, 132 Ohio St 329. 

34. U.S.—Johnson v. Keating ex rel. 
Tarantino, C.C.A.Mass., 17 P.2d 50 
—^In re Mellea, D.C.Mich, 5 P.2d 
687. 

CaL—^Blatz Brewing Co. v. Collins, 
160 P.2d 87, 69 Cal.App.2d 639— 
American Distilling Co. v. State 
Board of Equalization, 131 P.2d 609, 
56 CaLApp.2d 799. 

Me.—^Larson v. New England Tel. St 
TeL Co., 44 A.2d 1, 141 Me. 326. 
N.C.—North Carolina UtiUties Com¬ 
mission V. Atlantic Coast Line R. 
Co., 29 S.R2d 912, 224 N.C. 283. , 

Pa.—Ruch V. Wilhelm, 43 A.2d 894, 
352 Pa. 586. 

Commonwealth v. Petersheim, 70 
Pa.Dist & Co. 432, 14 Som.Leg.J. 
329. 

S.C.—^Fisher v. J. H. Sheridan Co., 
189 S.E. 356, 182 S.C. 316, 108 A.L. 

R. 981. 

35. U.S.—R A. Chatfield Co. v. New 
Haven, C.C.Conn., 110 P. 788—U. S. 
V. Moline, D.aiU., 82 F. 592. 

33. U.S.—Ta^us v. U. S., Mass., 64 

S. Ct 660, 321 U.S. 414, 88 L.Ed. 
834—^Kiyoshi Etirabavashi v. U. S., 
63 S.Ct 1376, 320 U.S. 81, 87 L. 
Ed. 1774—Opp Cotton Mills v. Ad¬ 
ministrator of Wage and Hour Di¬ 
vision of Department of Labor, 61 
S.Ct 624, 812 U.S. 126, 657, 85 L. 
Ed. 624—Shields v. Utah Idaho 
Cent R. Co.. Utah, 59 S.Ct 160, 305 
U.S. 177, 83 L.Ed. Ill—Panama Re¬ 
fining Co. V. Ryan, Tex., 55 S.Ct. 
241, 293 U.S. 388, 79 L.Ed. 446. 

State of OkL v. U. S. Civil Serv¬ 
ice Commission, C.C.A.OkL, 153 P. 
2d 280, affirmed 67 S.Ct 644, 330 U. 
S. 127. 91 L.Bd. 794—Varney v. 
Warehime. aCJtOhio, 147 P.2d 
238, certiorari denied 65 S.Ct 1575, 
825 U.S. 882, 89 L.Ed. 1997, re¬ 
hearing denied 66 S.Ct 15, 826 U. 
S. 805. 90 RBd. 490—U. S: v. Tish- 
man, C.C.A.I11., 99 F.2d 951, cer¬ 
tiorari denied Tishman v. U. S., 59 
SiCt 486, 306 U.S. 636, 83 L.Ed. 
1038—^Ryan v. Panama Refining 
Co., O.CA-Tex., 71 P.2d 8, reversed 
on other grounds 55 S.Ct 241, 293 
U.S. 388, 79 L.Bd. 446—^Delaware & 
Hudson Co. V. TJ. S., D.C.N.T., 5 P. 
2d SSL 
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Payne v. Griffin, D.C.Ga., 51 F. 
Supp. SS8—Shouse v, Moore, D.C. 
Ky., 11 F.Supp. 784. 

U. S. V. Sugar. D.C.Mich,. 243 F, 
423, affirmed Sugar v. TJ. S., 252 F. 
73. 164 C.C.A. 191. certiorari denied 
39 S.Ct 19, 248 U.S. 578, 63 I-^Ed. 
429. 

Amchanitzky v. U. S., Si Ct.CL 
409, certiorari denied 56 S.Ct. 114. 
296 U.S. 598, 80 L.Ed. 423, rehear¬ 
ing denied 56 S.Ct 167, 296 U.S, 
662, SO I^Ed. 472. 

Ala.---Mead v. Eagerton. 50 So. 2d 253. 
255 AlfiL 66—^Norton v, Lusk. 26 So. 
2d 849. 248 Ala. 110. 

Ariz.—State v. Marana Plantations, 
Inc., 252 P.2d 87. 75 Arlz. Ill— 
Hernandez v. Prohmlller, 204 P.2d 
854, $8 Ariz. 242. 

Ark.—^Terrell v. Loomis, 235 S-W.2d 
961, 218 Ark. 296. 

OaL—'Housing Authority of Los An¬ 
geles County V. Dockweiler. 94 P. 
2d 794, 14 Cal.2d 437—Stanislaus 
County Dairymen's Protective 
Ass'n V. Stanislaus County, 66 P. 
2d 1805, 8 Cal.2d 378—Fillmore 
Union High School Dlst. of Ven¬ 
tura County V. Cobb, 53 P.2d 349. 
5 CaL2d 26—^East Bay Municipal 
Utility Dlst V. Department of Pub¬ 
lic Works, 35 P.2d 1027. 1 Cal.2d 
476—^Ex parte Welsburg, 12 P.2d 
446. 215 CaL 624—Dominguez Land 
Corporation v. Daugherty, 238 P. 
703, 196 Cal. 468—Ex parte McLain, 
212 P. 620, 190 Cal. 376. 

Gould V. Western Dairy Prod¬ 
ucts. 55 p.2d 274, 12 Cal.App.2d 188. 
Colo.—Smith-Brooks Printing Co. v. 

Young. 85 P.2d 39, 103 Colo. 199. 
DeL—State ex rel. Morford v. Tat- 
nall, 21 A.2d 185, 2 Terry 273. 

Pla.—^McRae v. Bobbins, 9 So.2d 284, 
151 Fla. 109—^Tyler v. Britt, 130 
So. 41, 100 Pla. 584—^Tyler v. New- 
mar Corporation. 130 So. 41. 100 
Fla. 583—^McMullen v. Newmar 
Corporation, 129 So. 870, 100 Fla. 
783. 

Ga.—^Bohannon r. Duncan, 196 S.B. 
897. 185 Ga. 840. 

Idaho.—Chambers v. McCollum. 272 
P. 707, 47 Idaho 74. 

Ind.—Campbell v. Heiss, 53 N.E.2d 
684. 223 Ind, 297—^Hollingsworth v. 
State Bd. of Barber Examiners, 28 
N.B.2d 64. 217 Ind. 373—Financial 
Aid Corp. V. Wallace. 23 N.B.2d 
472, 216 Ind. 114. 125 A.L.R. 786. 
Iowa.—State v. Strayer, 299 NT.W. 
912, 230 Iowa 1027—^Brodkey v, 
Sioux City, 291 NT.W. 171, 229 Iowa 
1391, modified on other grounds 
and rehearing denied 296 H.W. 362. 
229 Iowa 1291. 

Ky.—Kentucky Alcoholic Beverage 
Control Bd. v. Jacobs, 269 S.W.2d 
189—^Preston v. Clements, 232 S.W. 
2d 85, 313 Ky. 479—Kendall v. Bell¬ 
ing, 175 S.W.2d 489, 295 Ky. 782— 
Commonwealth ex reL Meredith v. 
Johnson. 166 S.W.2d 409, 292 Ky. 
288. 


La.—O’Meara t. Union Oil Co. of 
Cal,, 33 So.2d 606. 212 La. 746— 
State ex rel. Porterie v. Grace, 166 
So. 133. 184 La. 443. 

Md.—Matthaei v. Housing Authority 
of Baltimore City, 9 A.2d 835, 177 
Md. 506. 

Mich.—P^ke V. Michigan Corpora¬ 
tion & Securities Commission, 26 
X.W.2d 898, 317 Mich. 304—Toole 
V. Michigan State Board of Den- 
tlstr5% 11 N.W.2d 229, 306 Mich. 
627—Smith v. Behrendt, 270 N.W. 
227. 278 Mich. 91—Argo Oil Cor¬ 
poration V. Atwood, 264 N.W. 285. 
274 Mich. 47. 

Minn.—Hassler v. Engberg. 48 N.W. 
2d 343, 233 Minn. 487—^Thomas v. 
Housing and Redevelopment Au¬ 
thority of Duluth, 48 N.W.2d 175. 
234 Minn. 221—^Lee v. Delmont, 36 
N.W.2d 630, 228 Minn. 101—State 

V. McMasters, 288 N.W. 767, 204 
Minn. 438. 

Miss.—Clark v. State, 162 So. 820. 
169 Miss. 369. 

Mo.—State, on Inf. of Killam v. Col¬ 
bert. 201 S.W. 52. 273 Mo. 198. 
Neb.—Lennox v. Housing Authority 
of City of Omaha, 290 N.W. 461, 
137 Neb. 583, suplemented 291 N. 

W. 100. 137 Neb. 582. 

N.M.—State v. Spears, 259 P.2d 866, 
57 N.M. 400, 39 A.L.R.2d 695— 

I State ex reL Bliss v. Dority, 225 
I P.2d 1007, 55 N.M. 12, dismissed 
Dority V. State of N. M., ex reL 
Bliss, 71 S.Ct. 798, 341 U.S. 924, 95 
L.Ed. 1356. 

N.Y.—Daxweger v. Staats, 196 N.E. 
61, 267 N.Y. 290—^People ex rel. 
Doscher v. Sisson, 118 N.B. 789, 
222 N.Y. 387. 

People V. Greenbaum, 280 N.Y.S. 
771. 244 App.Div. 778. 

De Agostina v. Parkshire Ridge 
Amusements, 278 N.Y.S. 622, 166 
Mlsa 518. 

People, on Information of Siegel 
V. Welngrad, 26 N.Y.S.2d 841. 

N.O.—Oorpus Juris Seoiuidiim dted 
ill Williamson v. Snow, 80 S.E.2d 
262. 266, 239 N.C. 493—Carolina- 
Virglnia Coastal Highway v. Coast¬ 
al Turnpike Authority, 74 S.E.2d 
810. 237 N.C. 62—Pue v. Hood, 22 
S.B.2d 896, 222 N.C. 310—Motsing- 
er V. Perryman, 9 S.E.2d 511, 218 
N.C. 15—Cox V. City of Kinston, 8 
S.B,2d 252, 217 N.C. 391—State v. 
Dudley, 109 S.E, 63, 182 N.C, 822. 
N.D.—^Ferch v. Housing Authority of 
Cass County, 69 N.W.2d 849. 

Ohio.—^Akron & B. B. R. Co. v. Public 
Utilities Commission, 74 N.E.2d 
266, 148 Ohio St. 282—Strain v, 
Southerton, 74 N.B.2d 69, 148 Ohio 
St. 153—Fassig v. State, 116 N.B 
104, 95 Ohio 8t 232. 

Smith V. Ray. App., 72 N.E.2d 
921, affirmed 79 N.B.2d 116, 149 
Ohio St. 394—Belden v. Union Cen¬ 
tral Life Ins, Co„ 56 N.B.2d 177. 
73 Ohio App. 267, modified on oth¬ 
er grounds 55 N.E.2d 629, 143 Ohio 
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St. 329, appeal dismissed 65 S.Ct 
129, 323 U.S. 674, 89 LuEd. 648, and 
Koplln V. Ohio Nat. Life Ins. Co., 
65 S.Ct 186, 323 U.S. 674, 89 L.Ed. 
548. 

Baltimore & O. R. Co. v. Railroad 
Commission of Ohio, 10 Ohio N.P., 
N.S.. 665. 

Okl.—Wells V. Childers, 165 P.2d 358, 
196 Okl. 339—Corpus Juris quoted 
in State v. Carter, 30 P.2d 700, 701 
706, 167 Okl, 473. 

Or.—^Poeller v. Housing Authority 
of Portland, 256 P.2d 762, 198 Or. 
206—^Multnomah County v. Luihn, 
178 P.2d 159, 180 Or. 628—Board of 
Directors of Northern Wasco Coun¬ 
ty Peoples’ Utility Dlst v. Kelly, 
137 P.2d 296, 171 Or. 691—State v. 
Terwilliger, 16 P,2d 661, 141 Or. 
372—^Monroe v. Withycombe, 166 P. 
227, 84 Or. 328. 

Pa.—^Appeal of Moxie Club, Quar. 

Sess., 50 Lack.Jur. 249. 

S.C.—^Banks v. Batesburg Hauling 
Co., 24 S,B.2d 496. 202 S.C. 273, 
S.D.—^Application of Dakota Trans¬ 
portation of Sioux Falls, 291 N. 
W. 689, 67 S.D. 221. 

Tex.—Trapp v. Shell Oil Co., 198 S. 
W.2d 424, 146 Tex. 823—^Housing 
Authority of City of Dallas v. Hig¬ 
ginbotham, 143 S.W.2d 79, 135 Tex 
158, 130 A.L.R. 1058, answers to 
certified questions conformed to, 
CivjVpp., 148 S.W.2d 95, 

Tuttle V. Wood. Clv.App., 85 S. 
W.2d 1061, error refused—Rhodes 

V. Tatum, Civ.App., 206 S,W. 114. 
Utah.—Union Trust Co. v. Simmons, 
211 P.2d 190, 116 Utah 422—Revne 
V. Trade Commission, 192 P.2d 663, 
113 Utah 165, 8 A.L.R.2d 169— 
Rowell V. State Board of Agricul¬ 
ture, 99 P.2d 1, 98 Utah 353. 

Va.—^Butler v. Commonwealth, 53 S. 
B.2d 162, 189 Va. 411—Dickerson 
V. Com., 24 S.B.2d 650, 181 Va. 813, 
affirmed 64 S.Ct. 464, 321 U.S. 131, 
88 LkEd. 605—Southern Ry. Co. v. 
Commonwealth, 169 S.E. 678, 167 
S.B. 678, 169 Va. 779, reversed on 
other grounds Southern Ry. Co. v. 
Commonwealth of Virginia ex rel. 
Shirley, 54 S.Ct 148, 290 U.S. 190, 
78 L.Ed. 260. 

Wash.—Senior Citizens League v. 
Department of Social Sec. of 
Wash., 228 P.2d 478, 88 Wash.2d 
142—^Morgan v. Department of So¬ 
cial Security, 127 P.2d 686, 14 
Wash. 2d 166—State ex reL Wash¬ 
ington Toll Bridge Authority v. 
YeUe, 82 P.2d 120, 196 Wash. 636 
—Spokane Hotel Co. v. Younger, 
194 P. 695, 115 Wash. 859. 

W.Va.—Wiseman v. Calvert 59 S.K 
2d 446, 134 W.Va. 803. 

Wis.—State ex rel. Attorney General 

V. Wisconsin Constructors, 268 N. 

W. 238, 222 Wia 279—Rust v. 
State Board of Dental Examiners 
of Wisconsin, 256 N.W. 919, 216 
Wis. 127. 

12 C.J. p 846 notes 76, p 847 note 2 
[dj, p 899 note 3. 
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happening of contingencies,on which the opera¬ 
tion of a statute is, by its terms, made to depend, but 
the legislature must prescribe sufficient standards, 
policies or limitations on their authority.^S Sim¬ 
ilarly, the legislature may authorize administrative 
agencies to determine facts on which the enforce¬ 
ment of constitutional rights may depend.^^ To the 
end that they may determine facts, executive offi¬ 
cers or bodies may be authorized to conduct investi¬ 
gations, hold hearings,^® and require the furnishing 
of information.^^ Whether a particular delegation 
of power to administrative officers to determine facts 
. is valid depends on whether the power delegated is 
administrative or legislative, not on the time or labor 
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required to ascertain the facts .^2 

Inspection. The legislature may authorize the 
appointment of officers whose duty it shall be to 
make inspections for the purpose of ascertaining 
whether or not certain laws are being complied 
with,43 and may authorize them to make such rules 
and regulations as may be reasonably adapted to 
securing an efficient inspection and the enforcement 
of the IslwM However, a rule or regulation made 
by such an officer which is not confined to methods 
of procedure and to the discharge of administrative 
duties imposed by the statute, but which is an at¬ 
tempted exercise of legislative power, is void.^^ 


Detenaiiiailon of texms or atialifioa- 
tlons 

Authority may be delegated by leg¬ 
islature to administrative boards or 
officers to determine terms or auallfl- 
cations within the scope of the legis¬ 
lative act 

Cal.—Stanislaus County Dairymen's 
Protective Ass'n v. Stanislaus 
County, 66 P.2d 1305, 8 Cal.2d 878 
—Fillmore Union High School 
Diet of Ventura County v. Cobb, 
63 F.2d 349. 6 Cal.2d 26. 

37. U.S.—O'Neal v. U. S., CC.A. 
Tenn., 140 F.2d 908, 151 A.L.B. 
1474, certiorari denied 64 S.Ct 946, 
322 U.S. 729. 88 L.Ed. 1565. 

Ark.—Terrell v. Loomis, 236 S.W.2d 
961, 218 Ark. 296—State v. Davis, 
10 S.W,2d 613, 178 Ark. 163. 

Idaho.—Chambers v. McCollum, 272 
P. 707, 47 Idaho 74. 

Kan.—City of Pittsburg v. Robb, 53 
P.2d 203, 143 Kan. 1. 

12 C.J. p 846 notes 76 [a], 77. 

88, U.S.—Yakus v. U. S., Mass.. 64 
S.Ct 660, 321 U.S. 414, 88 L.Ed. 
834. 

State of Okl. v. U. S. Civil Serv¬ 
ice Commission, C.C.A.Okl., 153 F. 
2d 280, affirmed 87 S.Ct 544, 380 

U.S. 127, 91 L.Ed. 794—O'Neal v. 

U. S.. C.aA.Tenn., 140 F.2d 908, 
151 AL.R. 1474, cert den, 64 S.Ct 
945, 322 U.S. 729, 88 L.Ed. 1665. 

U. S. V. C. Thomas Stores, D.C 
Minn,, 49 F.Supp. Ill—U. S. v. 
Hark, D.C.M8 ls 8., 49 F.Supp. 95, re¬ 
versed on other grounds 64 S.Ct 
359, 820 U.S. 681. 88 L.Ed. 290, 
reh. den. 64 S.Ct 617, 321 U.S. 802. 
88 L.Ed. 1089. 

Ala—^Mead v. Eagerton, 60 So.2d 263, 
266 Ala 66. 

IlL—^Toplis St Harding v. Murphy, 51 
N.B.2d 605, 384 Ill. 468. 

Neb.—Nickel v. School Bd. of Artell 
61 N.W.2d 666, 167 Neb. 813. 

N.J.—^National Dairy Products Co. 

V. Milk Control Bd. of N. J., 44 A. 
2d 796, 138 N.J.Law 491. 

Okl.—WeUs V. Childers, 165 P.2d 368, 
196 Okl. 839. 


Or.—^Foeller v. Housing Authority of 
Portland, 266 P.2d 752, 198 Or. 205. 
Pa—Holgate Bros. Co. v. Bashore, 
200 A. 672. 831 Pa 256, 117 A.L.R. 
639. 

Utah.—^Rowell v. State Board of Ag¬ 
riculture, 99 P.2d 1, 98 Utah 853. 
Va—^Thompson v. Smith, 164 S.B. 

679, 165 Va 367. 71 A.L.R. 604. 
Wash.—Senior Citizens League v. 
Department of Social Sec. of 
Wash., 228 P.2d 478, 88 Wash.2d 
142—^Morgan v. Department of So¬ 
cial Security, 127 P.2d 686, 14 
Wash.2d 156—State ex rel. Wash- i 
Ington Toll Bridge Authority v. 
Telle, 82 P.2d 120. 

The tests of reasonableness and 
wULfalness when applied in a stat¬ 
ute to a specific act are constitution¬ 
ally valid standards. 

U.S.—U. S. ex reL Czapkowski v. 
Holland, C.APa, 220 F.2d 436. 

39. N.J.—^In re Larsen, 86 A2d 430, 
17 N.J.Super. 564. 

OkL—^In re Initiative Petition No. 4, 
for Repeal of Charter of City of 
Cushing, 28 P.2d 677, 166 Okl. 8 
—^Protest of Downing, 23 P.2d 173, 
164 OkL 181. 

Or.—^Multnomah County v. Luihn, 
178 P.2d 159, 180 Or. 628. 

40. U.S.—Rltholz V. Indiana State 
Board of Registration and Exam¬ 
ination in Optometry, D.C.Ind., 45 
F.Supp. 423. 

Okl.—^Protest of Downing, 23 P.2d 
173, 164 OkL 181. 

Wis.—^Rust V, State Board of Dental 
Examiners of Wisconsin, 256 N.W. 
919, 216 Wia 127. 

12 C.J. p 899 note 3. 

41. Or.—State v. Terwilliger, 16 P. 
2d 661, 141 Or. 872. 

FrodTLcticm of papers 
U.S.—^Ritholz V. Indiana State Board 
of Registration and Examination in 
Optometry, D.C.Ind., 45 F.Supp. 423 
■ —^McMann v. Engel, D.C.N.T., 16 
F.Supp. 446, affirmed, C,C.A., Mc- 
Mann v. Securities and Exchange 
Commission, 89 F.2d 877, 109 AL.R 
1445, certiorari denied McMann v. 
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Engle, 67 S.Ct 785, 301 U.S. 634, 
81 L.Ed. 1843. 

Subpoenaing witnesses 
Congress can validly delegate the 

subpoena power to administrative 

agencies. 

U.S.—^Application of Barnes, D.C. 
N.T., 116 F.Supp. 464, reversed on 
other grounds, C.A., 219 F.2d 187— 
McMann v. Engel, D.C.N.Y., 16 F. 
Supp. 446, affirmed. C.C.A., McMann 

V. Securities and Exchange Com¬ 
mission, 89 F.3d 877, 109 AL.R. 
1445, certiorari denied McMann v. 
Engle, 67 S.Ct 786. 801 U.S. 684, 
81 L.Ed. 1342. 

Beonast to court to issue subpoena 

S.D.—In re Adams, 176 N.W. 508. 42 
S.D. 692. 

43. U.S.—Amohanitzky v. U. S., 81 
CtCL 409, certiorari denied 66 S, 
a. 114, 296 U.S. 698, 80 L.Ed. 423, 
rehearing denied 56 S.Ct 167, 296 
U.S. 662. 80 L.Ed. 472. 

Ill.—McDougall V. Lueder, 68 N.R2d 
899, 389 IlL 141, 166 A.LR. 1069. 

Utah.—^Revne v. Trade Commission, 
192 P.2d 563, 118 Utah 166, 3 A.L.R. 
2d 169. 

43. Fla.—Oozpus juris Seciindxun 
guoted in Gillett v. Florida Univer¬ 
sity of Dermatology, 197 So. 862, 
856, 144 Fla. 236. 

Iowa.—Hubbell v. Higgins. 126 N.W. 
914, 148 Iowa 36, Ann.Oa8.1912B 
822. 

Mo.—State v. Vickers, 84 S.W. 908, 
186 Mo. 103, 2 Ann.Cas. 779. 

W.Va,—Blue v. Smith, 72 S.E. 1038, 
69 W.Va. 761. 

44. Fla.—Corpus Jnris Secundusi 
guoted In Gillett v. Florida Univer¬ 
sity of Dermatology, 197 So. 852, 
856, 144 Fla. 236. 

S,D.—State v. Struhle, 104 N.W. 466, 
19 S.D. 646. 

W.Va.—Blue V. Smith, 72 S.B. 1033, 
69 W.Va. 761. 

12 C.J. p 846 note 93. 

45. Fla.—Corpus JUrls Sectntiftiim 
guoted in Gillett v. Florida Univer- 
sity of Dermatology, 197 So. 852, 
856, 144 Fla. 236. 
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Procedure, Under some authorities, the legisla¬ 
ture must enjoin on executive bodies a certain 
course of procedure,^® although it is sufficient that 
the will of the legislature be definitely expressed 
and that the procedure to be followed be specified in 
general terms/^ Where a statute furnishes a suffi¬ 
cient primary standard, the fact that it does not also 
expressly provide for a full and fair hearing does 
not invalidate the delegation/® Although proce¬ 
dural safeguards cannot validate an unconstitutional 
delegation of power to an executive officer, they do 
furnish protection against an arbitrary use of prop¬ 
erly delegated authority/®*® 

b. Particular Matters 

(1) Agriculture and the marketing and 

handling of agricultural commod¬ 
ities 

(2) Banking 

(3) Carriers and other public utilities 

(4) Conservation and development of 

natural resources 

(5) Corporations in general 

(6) Creation of municipal corporations 

(7) Crime prevention and punishment 

(8) Highways and bridges 

(9) Imports and exports; customs du¬ 

ties 

(10) Industrial recovery; prevention of 

unfair competition 

(11) Insurance 

(12) Licensing professions or occupa¬ 

tions 

(13) Military establishment 

(14) Motor vehicles 
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(15) Political subdivisions and bounda¬ 

ries 

(16) Public claims, ascertainment and 

pa3anent 

(17) Public debt; bonds 

(18) Public funds, allocation or expendi¬ 

ture 

(19) Public health, safety, morals, and 

welfare 

(20) Public officers or employees 

(21) Public works and buildings 

(22) Sale of securities 

(23) Schools and education 

(24) Taxation 

(25) Wages, hours, and conditions of 

labor 

(26) Miscellaneous matters 

(1) Agriculture and the Marketing and 
Handling of Agricultural Commodities 

The administration of statutes for the regulation, 
protection, or fostering of agriculture and horticulture 
and for the regulation of the handling of commodities 
and products thereof may be delegated by the legislature 
to executive officers or bodies. 

The legislature may delegate authority to make 
rules for the enforcement of statutes for the protec¬ 
tion and fostering of agricultural occupations to 
executive officers or bodies,^® and from time to time 
may alter the duties of agricultural boards and at¬ 
tach to them other bureaus or departments/® 

IfispecHon and grading. The legislature may em¬ 
power executive officers or bodies to fix g^des and 
standards for agricultural or horticultural commodi¬ 
ties offered for market or shipment,or to pro¬ 
mulgate rules and regulations for the enforcement 


S.D.—St Charles State Bank v. 
Wingfield, 155 N.W. 77G, 36 S.D. 
493. 

12 C.J. p 846 note 94. 

40. conn.—State v. Vachon, 101 A. 

2d 509, 140 Conn. 478. 

Pa.—^Holgate Bros. Co. v. Bashore, 
200 A. 672, 331 Pa. 255, 117 A,ImR. 
639. 

47. Mont.—State v. Andre, 54 P.2d 
566, 101 Mont. 866—State v. Starlc, 
52 P.2d 890, 100 Mont 365—State 
ex reL City of Missoula v. Holmes, 
47 P.2d 624, 100 Mont 256, 100 . A. 
UEt 581—^Barbour v. State Board 
of Bducation, 13 P.2d 225, 92 Mont 
321. 

48. TJ.S,—U. S. V. Illinois Cent It 
Co., Bel., 54 S.Ct 4T1. 291 U.S. 457. 
78 Zum, 909. 

4M TT.S.—XJ. S. T. Rock Royal Co¬ 
op., N.T., 59 S.Ct 998, 307 U.S, 
533, 83 Xi.BdL 1446, rehearing denied 


60 S.Ct 66. 308 U.S. 631, 84 L.Bd. 
526, Dairymen's League Co-op. 
Ass'n V. Rock Royal Co-op., 60 S. 
Ct 66, 308 U.S. 631, 84 L.Bd. 526, 
and Metropolitan Co-op. Milk Pro¬ 
ducers Bargaining Agency v. Rock 
Royal Co-op., 60 S.Ct 67, 308 U.S. 
631, 84 L.Bd. 62$. 

49. U.S.—U. S. V. Weinreh, D.C.Nr.T., 
99 F.Supp. 763—U. S. v. Reese, D.C. 
Tenru, 27 F.Supp. 833—West Coast 
Macaroni Mfg, Co. v. Brock, D.C. 
Cal., 24 F.Supp. 442. 

Cal.—^Ray v. Parker, 101 P.2d 665, 
15 Cal.2d 275. 

D.C.—Gay Union Corp. v. Wallace, 
, 112 P.2d 192. 71 App-D.C. 882, cer¬ 
tiorari denied 60 S.Ct 1098, 310 U. 
S. 647. 84 L.Bd 1414. 

Fla.—Richardson v. Baldwin, 168 So. 
255, 124 Fla. 233. 

Ky.—Bloemer v. Turner, 187 S.W.2d 
387, 281 Ky. 832. 

N.T.—Application of Eraft Cheese 

586 


Co., 80 N.T.S.2d 920, 268 App.Div. 
761. 

K.C.—BUnston Tobacco Bd. of Trade 
V. Liggett & Myers Tobacco Co., 71 
S.B.2d 21, 235 N.a 737, certiorari 
denied 73 S.Ct 108, 844 U.S. 866, 
97 L.Bd. 671. 

Pa.—Commonwealth v. Janowski, 
Quar.Sess., 37 Lua.L.Reg. 158. 
Tex.—WilUams v. State, 176 S.W.2d 
177, 146 Tex.Cr. 480. 

SO, Mo,—Arnold v. Hanna, 290 S.W. 
416, 315 Mo. 828, affirmed 48 S.Ct 
212, 27-6 U.S. 691, 72 L.Bd. 721. 

5L U.S.—Currin v. Wallace, N.C.. 
59 S.Ct 879, 806 U.S. 1, 88 L.Bd. 
441. 

Fla.—Hutchins v. Mayo, 197 So. 496, 
143 Fla. 707, 183 A.L.R. 894. 
Idaho.—^Marshall v. Department of 
Agriculture of Idaho, 25J8 P. 171, 
44 Idaho 440. 

N.D.—State v. Turner, 164 N.W. 924^ 
37 N.D. 635. 
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of statutes prescribing such standards,ascertain 
whether particular commodities conform to such 
standards,to fix charges for such inspection suffi¬ 
cient to cover the necessary expenses,®^ or to estab¬ 
lish free inspection and grading in markets where 
the greatest number of producers will be served 
and where desired by producers.55 However, an act 
author!,zing a commission to establish inspection 
at such places or in such territory as in their opin¬ 
ion may be necessary has been held void as a delega¬ 
tion of legislative power to determine where and 
when the law shall be in force.56 Also, the legisla¬ 
ture cannot empower such officers to declare certain 
acts or omissions a crime,57 

Regulation of dealers and processors. Statutes 
are, or particular statutes have been held, not inval¬ 
id as conferring legislative power which authorize 
executive officers or bodies to designate localities 
where unfair or fraudulent trade practices exist in 
the handling of particular agricultural commodi- 
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ties,53 to issue orders reasonably necessary to in¬ 
sure fair dealings by dealers in such commodities,53 
to license,®® and to require the filing of a bond,®®-® 
set the amount of a bond,®®*^® and to approve 
bonds®^ of persons engaged in handling or process¬ 
ing particular agricultural commodities, and to pre¬ 
scribe rules and regulations as to the transportation 
of commodities by licensees.®^ 

Restricting production or handling. The Agricul¬ 
tural Adjustment Act, authorizing the secretary of 
agriculture to levy processing taxes on basic agri¬ 
cultural commodities for the purpose of raising a 
fund to pay rental or benefit pa 3 rments to producers 
under agreements to reduce production acreage, has 
been held void as a delegation of legislative pow¬ 
er.®® 

With respect to an objection that they attempt to 
delegate power belonging exclusively to the legisla¬ 
ture, statutes have variously been held valid®^ or 


Pla.—Johnson v. State, 128 So 
853, 99 Fla. 1311. 

£aT)«Un8r 

(1) A statute reaulrlng lahelingr 
embossln^r of containers of can¬ 
ned citrus fruit and Juice to show the 
state in which the fruit was grown 
was not invalid because it author¬ 
ized a commission to prescribe rules 
and regulations regarding the method 
and manner of marking the labels 
and embossing the tins. 

U.S.—^Polk Co. V. Glover, D.C.Fla., 
22 F.Supp. 675, reversed on other 
grounds 59 S.Ct. 16, 305 U.S. 5, 83 
L.Ed. 6. 

<2) Sections of statute placing in 
citrus cbmmissioh extensive plenary 
authority to regulate labeling of 
fruit to accomplish the general plan 
and purpose contemplated by the leg¬ 
islature do not unlawfully delegate 
power vested in the legislature. 
Fla.—^Hutchins v. Mayo, 197 So. 495, 
148 Fla. 707, 188 A.Ii.R. 394. 

63- Fla.—^Tohnson. v. State, 128 So. 
863, 99 Fla. 1811. 

64, U.S.—Combs v. ,U. S., D.<2.Vt., 98 
F.Supp. 749. 

Mo.—^Merchants* Exch. v. Knott, 111 

S.W. 566, 212 Mo. 616. 

N.D.—State V. Turner, 164 N.W. 924, 
37 N.D. 636. 

Tenn.—^Mazanec v. Flannery, 188 S. 
W.2d 441, 176 Tenn, 125. 

55. U.Sl—Curtin v. Wallace, IT.C, 
59 S.Ct 879, 806 U.S. 1, 83 L..Ed. 
441. 

Wallace v. Currin, a<lA.N;C, 95 
P.2d 856. 

West Coast Macaroni Wg. Co., 

V. Brock, D.C.Cal., 24 F.Supp. 442. 

80. Mo.—State V. Carlisle, 188 S.W. 
518, 286 Mo. 251—Merchanta^ Exch. 


V. Knott, 111 S.W. 665, 212 Mo. 
61d. 

57. Cal.—^Bx parte Peppers, 209 P. 
896, 189 Cal. 682. 

Deolaxing commodity waStt for bMp- 
mesLt 

A statute empowering an executive 
officer to declare oranges unfit for 
shipment when frosted to the extent 
of endangering the reputation of the 
citrus industry is void as delegating 
the legislative power of determining 
what acts or omissions of an indi¬ 
vidual €tre unlawful 
Cal.—^Bx parte Peppers, 209 P. 896, 
189 Cal 682. 

68. U.S.—O. T. Handy Bros. Co. v. 

Wallace, D,C.Pa, 18 F.Supp. 662. 
Fla—^Mayo v. Bossenbury, 10 So. 2d 
726, 162 Fla 16. 

59. Wia—State v. Uevitah, 210 H.W. 
Ill, 190 Wis. 646, 48 A.L.R. 484. 

GO. U.S.—O. V. Handy Bros. Co. v. 

Wallace, D.UPa, 16 F.Supp. 662. 
Minn.—State v. Marcus, 299 N.W. 
241, 210 Minn. 57'6. 

Tex.—^Texas Underwriters v. Martin- 
al, CivJLpp., 140 S.W.2d 582. 

W.Va-r-West Central Producers Co¬ 
op. Ass'n V. Commissioner of Agri¬ 
culture, -20 S.E.2d 797, 124 W.Va 
81. 

eaja Tex.—^rexas Underwriters v. 
Martinal, CivA.pp., 140 S.W.2d 582. 

60.10 Minn.—State v. Marcus, 299 
N.W. 241, 210 Minn. 676. 

61. IlL—People ex reL McLaughlin 
V. G. H. Cross Co., 198 I7.E. 856, 
361 IlL 405, affirmed Hartford Ac¬ 
cident & Indemnity Co. v. People 
of State of Illinois ex reL Mc¬ 
Laughlin, 56 S.Ct. 685, 298 U.S. 
155, 80 L.Bd. 1099. 
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Minn.—State v. Marcus, 299 N.W. 
241, 210 Minn. 676. 

Tex.-^Bx parte Ferguson, 16 S.W.2d 
650, 112 Tex.Cr. 162. 

Wls.-^tate V. Levitan, 210 N.W. Ill, 
190 Wis. 646, 48 A.L.R. 434. 

62. Or.—Cancilla v. Gahlhar, 27 P. 
2d 179, 145 Or. 184. 

63. U.S.—Butler v. U. S., C.C.A. 
Masa, 78 F.2a 1, affirmed 56 S.Ct. 
812, 297 U.S. 1, 180 L.Bd. 477, 102 
A.L.R. 914. 

John A. Gebelein, Inc., v. Mil- 
boume, D.C.Md., 12 F.Supp. 105^ 
F. G. Vogt & Sons, v. Hothensies, 
D.C.Pa., 11 F.Supp. 226. 

Contra La Croix v. U. S., D-C.Tenn., 
11 F.Supp. 817, appeal dismissed, 
a-OA., 85 F.2d 569. 

Tobaooo guota pvovlslonB held valid 
U.S.—Mulford V. Smith, Ga., 59 S.Ct. 
648, 807 U.S. 38, 83 LEd. 1092. 

64. Cal.—^Brock v. Superior Court in 
and for Los Angeles County, 71 P. 
2d 209, 9 Cal.2d 291—Agricultural 
Prorate Commission v. Superior 
Court in and for Los Angeles 
County, 55 P.2d 495, 5 Cal.2d 550. 

Tex.-^ulf Coa-st Water Co. v. Cart¬ 
wright, Clv.App., 160 S.W.2d 269, 
error refused. 

Zn the federal oourte 

(1) There is authority holding an 
act of congress similar to the statute 
described in the text vaUd. 

U.S.—U. S. V. Rock Royal Co-op., Ni 

T. . 69 S.Ct. 993. 807 U.S. 583, 83 
LEd. 1446, rehearing denied 60 S. 
Ct. 66, 808 U.S. 631, 84 LEd. 626, 
Dairymen's League Co-oxk- Ass’n v. 
Rock Royal Co-op., 60 S.Ct. 66, 368 

U. S. 631,’ 84 L.Ed; -526, and Met^- 
politan Milk Producers BargaJj^g 
Agency v. Rock Royal Co-op^, 6Q 
S.Ct 67, 808 U.S. 681« 84 LEd. 526. 
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invalid®^ which, for the purpose of increasing or 
stabilizing prices of particular agricultural com¬ 
modities or products, authorize executive officers or 
bodies to put into effect and to administer a pro¬ 
gram restricting the marketing or handling thereof 
by entering into agreements with or by licensing 
producers or persons engaged in handling such com¬ 
modities or products. 

Animals. The legislature may vest executive of¬ 
ficers with discretion in administering statutes for 
the protection of domestic animals and live stock 
and the suppression of infectious or contagious dis¬ 
eases among them,^® and may authorize such of¬ 
ficers in performing such function to establish rules 
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and regulations®’^ and to determine the existence 
of facts on which the operation of such statutes 
depends.®* In particular, executive officers or bodies 
may be authorized to determine the existence of 
diseases among live stock,®® to prescribe tests for 
that purpose,*^® to fix quarantine areas and to regu¬ 
late the transportation of livestock therefrom, 
and to require the dipping of live stock.^* The 
legislature may make violations of the regulations 
of such boards a crime,^® but cannot empower a 
board itself to declare such violations a crime.74 

Horticulture. The legislature may confer author¬ 
ity on administrative officers or boards to make rules 
and regulations for the enforcement of statutes for 


Chapman v. TT. S., C.C.A.iro., 139 
P.2d 327—-Rodgers v. U. S., CC.A. 
Tenn., 138 P.2d 992—t^Tiittenburg 
V. IT. S., C.C.A.Tex., 100 P.2d 520— 
Edwards v. U. S., C.C.A.CaL, 91 P. 
2d T67. 

U. S. V. H. P. Hood & Sons, D.C. 
Mass., 26 F.Supp. 672. affirmed H. 
P. Hood & Sons v. U. S.. 59 S.Ct 
1019, 307 U.S. 588. 83 L.Ed. 1478 
and Green Valley Creamery v. U. 
S.. 108 P.2d 342—U. S. v. Whitten- 
bergr, D.C.Tex., 2i P.Supp. 713— 
U. S. V. Goldsmith Prult Co.. D.C. 
Pla., 19 P.Supp. 147—U. S. v. Ed¬ 
wards, D.CCal., 14 P.Supp. 384— 
IT. S. V. Seven Oaks Dairy Co., D.C. 
Masa. 10 P.Supp. 995—Edge water 
Dairy Co., v. Wallace. D.C.I11.. 7 P. 
Supp. 121, appeal dismissed, C 
C.A., Wallace v. Edgewater Dairy 
Co., 75 P,2d 1022. 

<2) However, there is other au¬ 
thority holding such act invalid. 
U.S.—Chester C Posgate Co. v. Kirk¬ 
land, D.CPla, 19 P.Supp, 162— 
Wallace v. Smith, D.C.Tex., 11 P. 
Supp. 782. 

66. Or.—^Van Winkle v. Fred Meyer, 
Inc.. 49 P.2d 1140, 161 Or. 455. 
Wash.—State v. Matson Co., 47 P.2d 
1003, 182 Wash. 607—Chas, Uhden, 
Inc., V. Greenough, 43 P.2d 9S3, 
181 Wash, 412, 98 A,L.R. 1181— 
Griffiths r. Robinson, 43 P.2d 977, 
181 Wash. 438. 

Delegatioa hy states to federal of- 
ftoiala 

(1> A state statute making mar¬ 
keting agreements approved or pre¬ 
scribed by a federal official under a 
certain act of congress the standard 
of fair competition in intrastate 
transactions was an invalid delega¬ 
tion of legislative power to such of- 
llciaL 

Wash.—Chas. TJhden, Inc., v. Green¬ 
ough, 43 P.2d 983, 181 Wash. 412, 
98 ALuR. 1181—Griffiths v. Robin¬ 
son. 43 P.2d 977, 181 Wash. 438. 

(2> However, in another case, the 
court declined to pass on the valid¬ 
ity of a state statute the reg¬ 


ulations of a federal official applica¬ 
ble to intra-state transactions on the 
ground that the action taken by the 
state officer was under the provi¬ 
sions of the statute empowering him 
to make marketing agreements and 
to license producers, shippers, or dis¬ 
tributors, and that the federal of¬ 
ficial's regulation was not involved. 
Cal.—^Brock v. Superior Court In and 
for Dos Angeles County, 71 P.2d 
299, 9 Cal.2d 291. 

66. U.S.—Armstrong v. Whitten, D. 

C. TeaL, 41 P.2d 241. 

Cal.—Alfonso Bros. v. Brock, 84 P. 

2d 515, 29 CaXApp.2d 26. 
m—People V. Anderson, 189 H.E. 

338. 355 IlL 289. 

Dihenal coostraotloa of laws 

Laws enacted to prevent the 
spread of infections or contagious 
diseases among domestic 
should not be construed as delegat¬ 
ing powers not warranted by consti¬ 
tution, but should be liberally con¬ 
strued to effectuate their purpose. 
Pla.—Campoamor v. State Live Stock 
Sanitary Board, 182 So. 277. 

67. U.S.—U. S. V. Pennsylvania Co., 

D. C.Pa., 236 P. 961. 

Ala.—Reims v. State, 82 So. 576, 17 
Ala.App. 128. 

Pla.—Campoamor v. State Live Stock 
Sanitary Board, 182 So. 277. 

N.C.—State v. Hodges, 106 S.B. 417, 
180 N.C. 751. 

N.D.—^Neer v. State Live Stock Sani¬ 
tary Board, 168 N.W. 601, 40 N.D. 
340. 

S.C.—State V. Taylor, 77 S.B.2d 195. 
223 S.C. 62<6. 

Tex.—Mulkey v. State, 201 S.W. 991, 
83 Tex.Cr. 1. 

12 C.J. p 848 note 6. 

68. Ala.—^Ferguson v, Starkey, 68 
So. 348, 192 Ala. 471—State v. Mc¬ 
Carty, 54 So, 643, 5 Ala,App. 212. 

CaL—^Affonso Bros. v. Brock, 84 P. 

2d 515, 29 Oal.2d 26. 

12 C.J. p 848 note 7. 

69. U.S.—Kansas City Southern Ry. 
Ca V, U. S., aC.AArk., 293 P. 8. 
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Cal.—Affonso Bros. v. Brock, 84 P,2d 
515, 29 Cal.App.2d 26. 

N.D.—^Heer v. State Live Stock Sani¬ 
tary Board, 168 N.W. 601, 40 N.D. 
340. 

Va.—Stlckley v. Givens, 11 S.E.2d 
631, 176 Va. 648. 

76. III.—^People v. Anderson, 189 N, 
E. 338, 355 IlL 289. 

Iowa.—^Panther v. Department of Ag¬ 
riculture of Iowa, 234 N.W. 660, 
211 Iowa 868. 

—Neer v. State Live Stock Sani¬ 
tary Board. 168 N.W. 601, 40 NJ>. 
840. 

Paoilities and asslstaiioe 
Statute requiring owner of cattle 
to provide facilities for making tests 
and to render assistance required by 
department of agriculture is not in¬ 
valid as delegating legislative func¬ 
tions to department. 

Ill.—Witte V. McLaughlin, 189 NJB. 
350, 355 IlL 468. 

Bmploymsait ef vciterinarian by own* 

er 

The provision of a law empowering 
director of agriculture to authorize 
I employment of private licensed vet- 
1 erinarian by cattle owner to test cat¬ 
tle is not unconstitutional as dele¬ 
gation of legislative authority to the 
director. 

Wash.—^Hacker v. Barnes, 7 P.2d 607, 
166 Wash. 668, 80 ALJEL 1212. 

71. U.S.—^Kansas City Southern Ry. 
Co. V. U. S., C.C.A.Ark., 293 P. 8. 

N.C.—State v. Southern B. Co., 64 S. 

B. 294, 141 N.a 846. 

Tex.—^Mulkey v. State, 201 S.W, 991, 
83 Tex.Cr. L 
12 O.J. p 849 note 19, 

72. Tex.—Serres v. Hammond, Civ. 
App., 214 S.W. 696. 

73. Ala.—^Reims v. State, 82 So, 676, 
17 AOaApp. 128. 

74. Tex.—Ex parte Leslie, 223 S.W. 
227, 87 Tex.Cr. 476. 

Tiolatloii of dipping vegtOatioaa 
Tex.—Ex parte Leslie supra. 
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the protection and fostering of horticultural occupa¬ 
tions/® such as rules for the extermination of plant 
diseases and pests/^ However, the legislature must 
set up adequate guides or standards to which admin¬ 
istrative regulations must conform,76.6 and the leg¬ 
islature cannot empower them to make violations of 
their rules a crime.77 Executive boards may be 
authorized to determine the existence of conditions 
calling into operation the provisions of statutes for 
the extermination of plant diseases and pestsJS 

Milk control. Statutes are, or particular statutes 
have been held, not invalid as delegating legislative 


power which delegate to executive officers or boards 
the power to make rules and regulations^^ and to 
determine facts^o relating to the distribution, mar¬ 
keting, or handling of milk. Thus, statutes have 
been held not invalid which authorize such officers 
or bodies to determine the existence of an emergen¬ 
cy interrupting a milk supply or impairing its quali- 
ty,^i to designate marketing areas^^ and to deter¬ 
mine whether the commission shall exercise its 
powers therein,®^ to inspect places where milk is 
produced,®^ to issue or revoke licenses to handle 
milk,66 to fix the proportion of a producer’s output 
which will be accepted,66 and to fix prices of milk.67 


75. Fla.—Richardson v. Baldwin, 
168 So. 255, 124 Pla. 233. 

Tex.— Williams v. State. 176 S.W.2d 
177, 146 Tex.Cr. 430. 

7«. Kan.—^Balch v. Glenn, 119 P. 67, 
85 Kan. 735, 43 I 4 :H.A.,N.S., 1030, 
Ann.Oas.l913A 406. 

Wash.—Carstens v. De Sellem, 144 P. 

934. 82 Wash. 643. 

13 G.J. p 848 note 5. 

<|aara<a.tine of infected dietxiots 
Fla.—^Richardson v. Baldwin, 168 So. 
356, 124 Fla. 233. 

783 Or.—^Demers v. Peterson, 254 P. 
2d 213, 197 Or. 466. 

Katnrei extent, or cluue*oter of reffit- 
latlons 

Section of the Agrricultural Chemi¬ 
cal Control Act grlving- state depart¬ 
ment of asrriculture and state board 
of aeronautics unlimited power to 
make regulations to carry out provi¬ 
sions of the Act without any sugges¬ 
tion as to the nature, extent, or char¬ 
acter of the regulations, was uncon¬ 
stitutional as a delegation of legisla¬ 
tive power. 

Or.—^Demers v. Peterson, supra. 

77. Ark.—^Howard v. State, 242 S.W. 
818, 154 Ark. 430. 

78. Fla.—^Richardson v. Baldwin, 
168 So. 255, 124 Fla. 233. 

12 OJ. p 848 note 7 Ca]. 

78. U.S.—Varney v. Warehime, C.C. 
AOhlo, 147 P.2d 238, certiorari de¬ 
nied 65 S.Ct 1575. 825 U.S. 882, 89 
L.Ed. 1997, rehearing denied 66 S. 
Ct 15, 326 U.S. 805, 90 L.Bd. 490. 

U. S. V. Shissler, D.C.I11., 7 P. 
Supp. 123. 

Cal.—Ray v. Parker, 101 P.2d 665, 
15 Cal.2d 275—Jersey Maid Milk 
Products Co. V. Brock, 91 P.2d 577, 
18 Cal.2d 620. 

Conn.—^Hammerberg v. Holloway, 41 
A.2d 791, 131 Conn. 616. 
lad.—Albert v. Milk Control Board, 
200 N.B. 688. 210 Ind. 283. 

La—State v. Maitrejean, 192 So. 861, 
198 La. 824. 

Md.—Creaghan v. City of Baltimore, 
104 A, 180, 182 Md. 442. 

KH.—Cloutier v. State Milk Control 
Board, 28 A.2d 554, 92 N.H. 199. 


N.J.—Como Farms v. Foran, 71 A.2d 
201, 6 N.J.Super. 306. 

N-Y.—^Noyes v. Erie db Wyoming 
Farmers Co-op. Corp., 22 N.B.2d 
334. 281 N.T. 187. 

Or.—Savage v. Martin, 91 P.2d 273, 
161 Or. 660. 

Va—Reynolds v. Milk Commission 
of Virginia, 179 S.B. 507. 163 Va 
957. 

W.Va—State v. Brunner, 27 S.E.2d 
823, 126 W.Va 280. 

Wis.—State ex rel. Finnegan v. Lin¬ 
coln Dairy Co., 265 N.W. 197, 221 
Wis. 1, rehearing denied 265 N.W. 
851, 221 Wis. 1. 

80. Cal.—Jersey Maid Milk Prod¬ 
ucts Co. V. Brock, 91 P.2d 677, 13 
Cal.2d 620. 

Ga—^Bohannon v. Duncan, 196 S.B. 
897, 185 Ga 840. 

Mich.—^Johnson v. Michigan Milk 
Marketing Board, 295 N.W. 346, 295 
Mich. 644. 

Pa—^Rohrer v. Milk Control Board, 
186 A. 336, 822 Pa 267. 

Wis.—State ex rel. Department of 
Agriculture T. Marriott, 296 N.W. 
•622, 237 Wis. 607, appeal dismissed 
Reuter v. State of Wis. ex rel. De¬ 
partment of Agriculture, 62 S.Ct. 
76, 314 U.S. 671, 86 L,Ed. 463. 

81. Wis.—State ex reL Finnegan v. 
Lincoln Dairy Co., 265 N.W. 197, 
221 Wis. 1, rehearing denied 265 N. 
W. 861, 221 Wis. 1. 

82. U.S.—Highland Farms Dairy v. 
Agnew, Va, 57 S.Ct 649, 800 U.S. 
508, 81 L.Ed. 835. 

Ala—Franklin v. State ex rel. Ala¬ 
bama State Milk Control Board, 
169 So. 295, 232 Ala 687. 

Cal.—^Ray v. Parker, 101 P.2d 666, 
IS Cal.2d 276—Jersey Maid Milk 
Products Co. V. Brock, 91 P.2d 677, 
13 Cal.2d 620. 

Fla—Milk Commission v. Dade 
County Dairies, 200 So. 83, 145 Fla 
679. 

Ind.—Albert v. Milk Control Board, 
200 N.B. 688, 210 Ind. 283. 

Vt.—State V. Auclair, 4 A.2d 107, 110 
Vt. 147. 

83. U.S.—^Highland Farms Dairy v. 
Agnew, DjC.La, 16 F.Supp. 575, af¬ 
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firmed 57 S.Ct. 547, 800 U.S. -608, 
81 L.Ed. 885. 

84. Ind.—Albert v. Milk Control 
Board, 200 N.E. 688, 210 Ind. 283. 

85. U.S.—^Highland Farms Dairy T. 
Agnew, D.C.Va. 16 F.Supp. 676, 
affirmed 57 S.Ct. 549, SOO U.S. 608, 
81 L.Bd. 835. 

Cal.—Jersey Maid Milk Products Co. 

V. Brock, 91 P.2d 577, 13 Cal.2d 620. 
Or.—State ex reL Peterson v. Martin, 
176 P.2d 636, 180 Or. 469. 
Waiver of seourlty 
A statute autbLorizing a conunis- 
sioner to waive a requirement that a 
peison engaging in the purchase of 
milk furnish security is not invalid 
as conferring legislative power on 
the commissioner. 

N.Y.—^People v. Beakes Dairy Co., 
119 N.B. 115, 222 N.Y. 416, 3 A.L. 
R. 1260. 

86. Ind.—Albert v. Milk Control 
Board, 200 N.B. 688, 210 Ind. 283. 

Or.—Savage v. Martin, 91 P.2d 278, 
161 Or. 660. 

87. U.S.—^Highland Farms Dairy v. 
Agnew, Va.. 57 S.Ot, 649, 300 U.S. 
608, 81 L.Bd. 835. 

U. S. V. Shissler, D.C.I1L. 7 P. 
Supp. 128. 

Ala.—^Franklin v. State ex rel. Ala¬ 
bama State Milk Control Board, 
169 So. 295, 232 Ala. 637. 

Cal.—^Ray v. Parker, 101 P.2d 665, 16 
Cal.2d 275. 

Conn.—State v. Stoddard, 13 A. 2d 586, 
126 Conn. 628. 

Fla,—Alderman v. Puritan Dairy, 1 
So.2d 177. 146 Fla. 845. 

Gsl —^Bohannon v. Duncan, 196 S.E, 
897, 185 Ga. 840. 

Ind.—Albert v. Milk Control Board, 
200 N.E. 688, 210 Ind. 283. 

N.J.—Abbotts Dairies, Inc. v. Arm¬ 
strong, 102 A.2d 372, 14 N.J. 319. 

Como Farms v. Foran, 71 A.2d 
201. 6 N.J.Super. 806. 

National Dairy Products Co. v. 
Milk Control Bd. of N. J., 44 A.2d 
796. 133 N.J.Law 491. 

State Board of Milk Control v. 
Newark Milk Co., 179 A. 116, 118 
N.J.Bq. 504. 
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Also, cxcattivc officers or bodies may be empowered 
to take measures to eliminate unfair or destructive 
practices and competition in the handling of 
and to sue for a penalty for the violation of statu¬ 
tory regulations regarding milk*^^ However, some 
statutes have been held invalid as delegating legis¬ 
lative power which confer on an administrative 
board general authority to regulate and control the 
milk industry,90 including authority to eliminate 
unfair trade practices, to designate marketing areas, 
to fix prices,91 and to confer and enter into agree¬ 
ments with boards of other jurisdictions.^^ 

(2) Banking 

The lesilslature may delegate the power to administer 
statutes regulating banking or loan or guaranty compa¬ 
nies to executive officers or bodies. 


K.Y.—-NToyes v. Erie & Wyoming 
Farmers Co-op. Corp., 

334. 281 N.T. 187. 

Muller Dairies T. Baldwin. 274 
X.T.S. 975. 242 AppJ)iv. 296. 

Or.—Salvage v. Martin. 91 P.2d 273, 
161 Or, €60. 

Pa.—^Rieck-McJunkin Dairy Co. v. 
Milk Control Commission. 18 A.2d 
S6S, 341 Pa. 153—Rohrer v. Milk 
Control Board. 186 A. 336, 322 3Ra 
257. 

88. Ind.—Albert v. Milk Control 
Board, 200 NT-B. 688. 210 Ind. 283.1 

2C.J.—State Board of Milk Control v. 
Newark Milk Co., 179 A. 116, 118 
N.XEq. 504. 

Wis.—State ex rel. Finnegan v. Lin¬ 
coln Dairy Co., 265 N.W. 851, 221 
Wis. 1. 

89. N.Y.—People v. ’Ryan, 243 N.T. 
a 644, 230 App.Div. 252. 

Vnautboxized use of ailUe bottles 
N.T.—^People y. Ryan, supra. 

80. N,H.—In re Opinion of the Jus¬ 
tices, 190 A. 713, 88 N.H. 497. 

Utah.—^Rowell, v. State Board of 
Agriculture, 99 P.2d 1. 98. Utah 353. 

Sim Conn.—State v. Stoddard, 18 A. 

2d 586, 126 Conn. 623. 

N.H.—Perretti v. Jackson, 188 A. 
474, 88 N.H. 296. 

Utah.—^Rowell v. State Board of 
Agriculture, 99 P.2d 1, 98 Utah 
353. 

Vt—State V. Auclalr, 4 A.2d 107, 110 
Vt. 147. 

SSL N.H,—In re Opinion of the Jus¬ 
tices, 190 A. 713, 88 N.H. 497. 

U.S.—^Board of Governors of 
Federal Reserve System v. Agnew, 
App^D.a, 67 act 411, 329 U.S. 441, 
91 L.Ed. 408. 

People of State of Cat v. Coast 
Federal Sav. Loan Ass^n, D.C. 
CsL, 98 F.Supp. 311. 

Ill—People ex ret JBarrett v, Logan 
County Building St Loan Ass*n, 17 
N.B.2d 4, 369 HI. 518. 

Ind.—Fi n a nc ial Aid Corp*. t. Wallace, 


The legislature'may delegate the power to admin¬ 
ister statutes regulating banking or loan or guaranty 
companies to executive officers or bodies,93 includ¬ 
ing power to exercise, in performing such function, 
a limited discretion.94 Thus the l^islature may 
delegate, or particular statutes have been held not 
invalid as delegating, legislative power which au¬ 
thorize executive agencies to exercise discretion in 
granting licenses to engage in the business of bank¬ 
ing or of loaning money to fix a imiform max¬ 
imum rate of interest which may be paid on deposits 
by banks participating in a bank guarantee act;96 
to require,97 and prescribe the form of,98 reports 
by banks as to their condition; to examine banks for 
the purpose of ascertaining whether banking laws 
are being complied with;99 to reorganize and re- 


Fublto ueeesidty, ^ ^onveiiiencc aM 
advaatage ' - 

Executive agencies may be em¬ 
powered to ascertain whether the es¬ 
tablishment of a bank in a particu¬ 
lar community is a matter of public 
necessity, ' convenience, * and ad¬ 
vantage.' 

Cal.—^Bank of Italy Johnson, 251 
P. 784, 200 CaL-1. 

Kan.—Schaake v. Dolley, 11$ p’ ,80, 
86 Kan. 598, 87 L.R.A.,N.B., '877, 
Ann.Cas.l918A 254.' ’ 

Minn.—State v. State Securities Com¬ 
mission, 176 N.W. 769, 145 Minn. 
221 . 

Applicant’s gu^UllcatloiiJi 
The legislature . may empower 
executive agencies to. ascertain 
whether the character, responsibility, 
or„ general fitness of an applicant for 
a license to engage In banking or In 
loaning money warrants the belief 
that the business will be conducted 
honestly and efficiently. 

Md.—Weer v. Page, 141 A. 518, 155 
I Md. 86. 

Pa.—Conmaonwealth.v. Puder, 104 A, 
505, 261 Pa.. 129.. 

Fizittg of bond f(xc secnxlty of de¬ 
posits may be delegated to an execu¬ 
tive body. 

Tex.—^Moody v. Jones, Civ.Appb, 9 
S.W.2d 446, error reused. 

90m Emu,—B oard of Com*rs of Bar¬ 
ber County V. Poster, 218 P. 1054, 
118 Kan. 180, error dismissed 
Board of Com'rs of Barber Coun-. 
ty V. Peterson, 45 S.Ct. 194, 266 U. 
S. 591, 69 L.Bd. 427. . . 

Mont—State v. Asal, 256 P. 
1071, 79 Mont. 395.- ' 

98. S.D.—State V. Stxuble, 104 N.W. 
466, 19 S.D. €46. 

99. : S.D;r—State y. Struble, supra. 
DeoeptloiiL of ezaaninex as . 

The legislature may make It an 
offense to make a falser statement' of 
a bank’s condition In order to deceive 
an examiner. , 


23 N.E.2d 472, 21€ Ind. 114, 125 
22 N.R2d| A.L.R. 736. 

Iowa.—^Miller v. Schuster, 289 N.W. 
702, 227 Iowa 1005. 

Ky.—^Ravitz v. Steurele, 77 S.W.2d 
360, 257 Ky. 108. 

Minn.—State v. State Securities Com¬ 
mission, 176 N.W. 759. 145;MInn. 
221 . 

N.J.—^Velx V. Seneca Bldg. &- Loan 
Ass’n of Newark, 19 A.2d 219, 126 
N.XLaw 314, ISa A.L.R. 1486. 
N.T.—People, by Tan Schaick, v. Ti¬ 
tle & Mortgage Guarantee Co. of 
Buffalo, 190 N.B. 153, 264 N.Y. 69. 
Wis.—^Tesch v. Board of Deposits of 
Wisconsin, 297 N.W. 879, 287 Wis. 
527. 

12 C;J. p 847 note 2. 

Delegation of legislative power to 
Federal Reserve Board see i^anks 
and Banking 9 'C.J.S. p 1862 noth 
69. 

94. AIa.-^Ex parte Tennessee Talley 
Bank. 166 So. 1, 231 Ala.* 545. 
Minn.—State v. State Securities 
Commission. 176 N.W. 769, 145 
Minn. 221. 

96. CaL—Bank of Italy v. Johnson, 
261 P. 784. 200 Cal. 1. 

Ill.—Gadlin v. Auditor of Public Ac¬ 
counts, 110 N.E.2d 234, 414 IlL 89_ 

McDougall V. Lueder, 58 N.E.2d 
890, 389 IlL 141, 156 A.L.R. 1059^ 
Minn,—State v. State Securities Com¬ 
mission, 176 N.W. 769, 145 
221 . 

Neb.—^Motors Acceptance Corp. v. 
McLain, 47 N.W.2d .919, 154 Neb. 
364. 

N’.J.—Family Finance Corp, v, Gough, 
76 A.2d 82, 10 N.J.Super. 13. 

N.C.—Pue V, Hood, 22 S.B,2d 896: 222 
N.C. 310. 

Pa.—^Equitable Loan Soa v. Bell, 14 
A.2d 316, 339 Pa. *449’,. appeal dis¬ 
missed 61 S,Ct. 393, Sli U.S. 621, 
85 REd. 394—CommOiiwealth v. 
Puder, 104 A, 605, 261 Pa. 129. 
Wash.—^Kelleher v. MinshulL US' P. 
2d 302, U Wash.2d 380. ' ' ^ 
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open, or approve the reorganization and reopening 
of, insolvent banks to reorganize, consolidate, 
merge, or liquidate building and loan associations 
to administer the mortgage investments of a guaran¬ 
ty company taken over in pursuance of statutory 
authority;^ or to authorize national banks to act 
as trustee, executor, administrator, or registrar of 
stocks and bonds.^ 

On the other hand, the legislature may not con¬ 
fer unlimited discretion on executive officers or 
bodies.3-5 Likewise, the legislature cannot empower 
an administrative board to suspend or contravene 
provisions of a banking law,^ and a statute has 
been held invalid as conferring legislative power 
which authorized an executive officer to restrict or 
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limit the statutory duties of a guaranty corporation 
with regard to mortgage investments.® 

(3) Carriers and Other Public Utilities 

In regulating common carriers, warehouses, and pub¬ 
lic utilities generally, the legislature may not delegate to 
an executive officer or an administrative body powers of 
a strictly legislative character, or power to exercise ar¬ 
bitrary, uncontrolled discretion. 

In pursuance of its authority to regulate common 
carriers, warehouses, and public utilities generally, 
the legislature may not delegate to an executive or 
administrative body powers of a strictly legislative 
character,® or power to exercise arbitrary, uncon¬ 
trolled discretion with respect thereto,^ but it may 
prescribe general rules and intrust their enforce¬ 
ment to a commission.® To that end, a commission 


Ill.— ^People v.” Mueller, 185 N.E. 239, 
352 IIL 124, appeal dismissed Muel¬ 
ler V. People of State of Illinois, 
53 S.Ct 794, 289 tJ.S. 711, 77 Ii.Bd.' 
1465. 

1. Ala.—parte Tennessee Valley 
Bank, 166 So. 1. 28i Ala. 545. 

Wis.—Corstvet v. Bank of Deerfleld,. 

268 N.W. 687, 220 Wls. 209. 

1.6 U.S.—Fahey v. Mallonee, Cat. 
67 S.Ct. 1552, 382 U.S. 245,. 91 Ia 
E d. 2080. 

HL—Father (Jordon Bldg. & I#oan 
Ass’n V. Barrett, 19 N.m2d 826, 370 
lU. 536—^People ex reL Barrett v. 
Logan County Building & Loan 
Ass’n, 17 N.B.2d 4, 369 Ill. 518. 
a. K.T.—^People, by Van Schaick, v. 
Title & Mortgage Guarantee Oo. of 
Bufteio, 190 N.B. 153. 264 N.Y. 69. 

3. U.S.—^First Nat. Bank of Bay. 
City V. Fellows ex reL. Union Trust 
Co., Mich., 37 S.Ct. 734,. 244 U.S. 
416, 61 LEd. 1233, L.R.A.1919C 288, 
Ann.C:as.l918D 11'69. 

8.5 N.J.—Veix v. Seneca Bidding & 
Loan Ass’n of Newark, 13 A.2d 796, 
18 N.J.Misc. 275; 280, reversed on 
other grounds, 19 A.2d 219, 126 N. 
J.Law 814, 133 A^IaR. 1486. 
BiscouthLtuuLoa of ualawltU pxaotloes 
The statute giving superintendent 
of banks discretion to issue order 
directing bank or trust company to 
discontinue unlawful practices, such 
as transaction of its usual business 
of banking at bi^ch office. Is uncon¬ 
stitutional as vesting complete dis¬ 
cretion in administrative officer, 
without rule or standard to guide his 
conduct. ' 

N.T.—Hiidson-Harlem Valley Title & 
Mortgage Co. v. White, 8 N.T.S:2d 
599, affirmed 10 N.T.S.2d 346, 256 
AppJJlv. 393. 

4. -N.Y.^Moses r V.. ' Guaranteed 

Mortg. Co. of New York. 268 N.Y.S. 
530, 239 App.Dlv. 708, reversed on 
other-grounds 1»1 K.S: 62S, 264 N. 

• Y. 476, reargument denied 191 N. - 
B. 584; 264 N.Y. 60L 


5. N.Y.—^People, by Van Schaick. v. 
New York Titlfe & Mortgage Co., 
270 N.Y.S. 450, 150 Misc. 467. re¬ 
versed on other grounds 191 N.B. 
622, 264 N.Y. 475, appeal dismissed 
Abrams v. Van Schaick, 55 S.Ct. 
135, 293 U.S. 138. 79 L.Ed. 278. 

6. Md.—^The President and Commis¬ 
sioners of Port Deposit v. West, 
141 A. 617, 165 Md. 124—West v. 

-Philadelphia, B. & W. R. Co., 141 
A. 509, 155 Md. 104. 

N.J.—State V. Traffic TeL Workers’ 
Federation of N. J., 66 A.2d 616, 2 
N.J. 335, 9 A.L.R.2d 854. 

Ohio.—State v. SeyfCert, 6 Ohio Supp. 
1, motion overruled, App., 87 N.B. 
2d 970, afflrzhed 72 N.E.2d 80L 
Pa.—^Bell Tel. Co. of Penn. v. Dris¬ 
coll, 21 A.2d 912, 348 Pa. 109. 

Northern Pennsylvania Power 
Co. V.. Pennsylvania Public Utility 
Commission, 200 A. 866, 132 Pa. 
Super. 178, reversed on other 
groimds 5 A.2d 133, 333 Pa. 265. 
61 CJr. p 82 note 47 M (2)-p 33 
note 52. 

7. U.S.—^Delaware Sk Hudson Co. y. 

U. S.. D.C.N.Y., 5 F.2d 881. 

Mont—Chicago, M. 6b St P. Ry. Co. 

V. Board of Railroad Com'rs, 247 
P. 162, 76 Mont 806. 

Pa.—^Northern Pennsylvania Power 
Co. V, Pennsylvania Public Utility 
Commission, 200; A. 866, 132 Pa 
Super. 178. 

12 C.J. p 852 note 78. 
a U.S.—Great Northern Ry. Co. v. 
State of Washington, Wash., 67 
S.Ct 897, 300 U.S. 164, 81 L.Bd. 
678, rehearing denied Great North¬ 
ern Ry.- Co. V. State of Washing¬ 
ton, 67 S.Ct 604, 300 U.S.-686, 81 
L.Ed. 888. 

U. S. V. Boyce Motor Lines, D.C, 
N.J., 20 F.Supp. 996, reversed in 
part on other grounds, CA-, 188 
F.2d 889, affirmed Boyce Motor 
Lines v. U. S., 72 S.Ct 829,, 342 
U.S. 837, 96 L.Ed. 867—In re Bal- 
tiniore 6b 0» R. Co., D>C. ^4 d., 29 F. 
1 Supp. 608, certiorari denied Getz v. 
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Baltimore 6b O. R. Co., 60 S.Ct 
470, 309 U.S. 654, 84 L.Ed. 1003, 
motion denied 60 S.Ct 709, 309 

U. S. 697, 84 L.Bd. 1036—Charles 
Noeding Trucking Co. v. U. S., D. 

.CJS-.J., 29 F.Supp. 637. 

Liberty Highway Co. v. Michi¬ 
gan Public Utilities Commission, 
D-CMich.. 294 F. 703. 

Ala—Compton v. Alabama Power 
Co., 114 So. 46, 216 Ala 558. 

Ariz.—Corporation Commission v. 
Pacific Greyhound Lines, 94 P.2d 
443, 54 Ariz. 159. 

Ark.—Missouri Pac. Transp. Co. v. 
Ellia 198 S.W.2d 196, 210 Ark. 958 
—St Louis, I, M, 4b S. Ry. Co. v. 
CJlark Pressed Brick Co., 192 S.W. 
882, 127 Ark. 474. 

Colo.—^People v. Colorado Title 6b 
Trust Co„ 178 P. 6, 65 Colo. 472. 
D.C.—Sakis v. U. S., D.C., 103 F.Supp. 
292. 

Fla—Miami Bridge Co. v. Miami 
Beach Ry. Co., 12 So.2d 488, 152 
Fla. 458—^Florida Motor Lines v. 
Railroad Com’rs, 129 So. 876, 100 
Fla 538. 

HL—Chicago Junction Ry. Co. v. 
Illinois Commerce Commission, 
107 N.E.2d 758, 412 IIL 679— 
Brotherhood of Railroad Trainmen 

V. Elgin, J. 6b E. Ry. Co., 46 N.E. 
2d 932, 382 IIL 55—People, for 
Use of Bergen, v. Gerold Storage. 
Pacing 6b Moving Co., 18 N.E.2d 
903, 370 Ill. 277. 

Mass.—Attorney General v. Trustees 
of Boston Elevated Ry. Co., 67 
N.R2d 676, 319 Masa 642—Brown 
V. Boston 6b M R. R., 124 N.E. 822, 
233 Mass. 502. 

.N.J.—Application of Greenville Bus 
Co., 110 A.2d 122, 17 N.J. 131. 

•Hohorst V. Marlon Bus Transp. 
Co., 68 A.2d 848, 5 N,J.Super. 279. 

Billl Const Co. V. Central R. Co. 
of New Jersey. 167 A. 767, 11 N.J. 
Misc. 622. 

N.Y.—^International Ry. Co. v. Pub¬ 
lic Service Commission^ 36 N.Y.S. 
i 2d 125, 264 App.Dlv. 606, affirmed 
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may also be empowered to make further rules and 
regulations not in conflict with the statute,® to deter¬ 
mine facts on which the operation of the statute 
depends.^® The legislature may, of course, impose 
on the power delegated such limitations or restric¬ 
tions as it sees fit,i^ and, unless the commission is a 
constitutional office, may subsequently enlarge or 
restrict the authority delegated.^® It is no objection 
that the power conferred is of a quasi-legislative 
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character,18 and that it may rightfully be exercised 
by the legislature; it must appear that the power is 
one that appertains exclusively to the legislature.^^ 
Where the constitution so provides, the legislature 
may empower a railroad commission to suspend the 
operation of a particular statute.!® 

Rates. Unless otherwise provided by the consti¬ 
tution,!® the legislature may prescribe the prin- 


47 N'.R2d 435. 280 N.T. 830—George 
Adams Lumber Co. v. Long Island 
R. Co.. 243 N.T.S. 430. 230 App.Div. 
260. 

X.C.—State ex reL Utilities Commis¬ 
sion y. State. SO S.£:.2d 133. 230 
N.C. 333. 

N.D.—State v. Milhollan. 105 N.W. 
292, 50 N.D. 184. 

Ohio.—City of Akron v. Public Util¬ 
ities Commission. 78 N.R2d 890. 
140 Ohio St 347. 

Or.—Southern Paa Co. v. Consoli¬ 
dated Preightways. 281 P,2d 693. 
Pa,—^West Penn Rys. Co. v. Public 
Utility Commission. 4 A.2d 545. 
135 Pa.Super. 89—^N'orthem Penn¬ 
sylvania Power Co. v. Pennsyl¬ 
vania Public Utility Commission. 
200 A 866. 132 Pa.Super. 178. re¬ 
versed on other grounds 5 A 2d 133, i 
333 Pa. 265. 

S,D.—John Morrell Sc Co. v. Ameri¬ 
can Ry. Express Co„ 187 N.Wl 724, 
45 S.I>. 399. 

Utah.—^Provo City v. Department of 
Business Regulation. 218 P.2d 675. 
118 Utah 1. 

Wash.—^Taylor-Edwards Warehouse 
& Transfer Co. v. Department of 
Public Service, 157 P.2d 309, 22 
Wash.2d 565—Chicago. M., St. P. & 
P. R. Co. V. SUte, 62 P.2d 1279, 
184 Wash. 710—Northern Pac. R. 
Co. V. State, 52 P.2d 1279. 184 
Wash. 710. 

Wls.—Safe Way Motor Coach Co. v. 
City of Two Rivers, 39 N.W,2d 
847, 256 Wls. 35—Clintonville 

Transfer Line v. Public Service 
Commission, 21 N.W.2d 5, 248 Wis. 
69—^Wisconsin Tel. Co. v. Public 
Service Commission. 287 N.W. 122, 
232 Wis. 274, rehearing denied 287 
N.W. 593. 232 Wis. 274, certiorari 
denied Public Service Commission 
of Wls. V. Wisconsin Tel. Co., 60 S. 
Ct 614, 309 U.S. 657, 84 L.Ed. 1006. 
10 C.J. p 54 notes 9, 13, 14—^12 C.J. 

P 850 note 62—61 aj. p 33 note 47. 
Constltational provlsiosi merely 
declsuratory of a right existing a- 
part from express constitutional au¬ 
thority. 

IIL—Chicago, etc,, R, Co. v. Jones. 
37 N.E. 247, 149 III. 361, 41 Am.S. 
R. 278, 24 L.R.A 141. 

Wash.—State v. State R. Coinmn.. 

100 P. 184, 52 Wash. 33. * 

Delegation of: 

Power to regulate commerce see 
Commerce f 8. 


Regulatory power over particular 
utilities see the C.J.S. titles 
Electricity S§ 3. 30; Gas §§ 8, 
32; Street Railroads § 162; and 
Telegraphs, Telephones. Radio, 
and Television § 80. 

S. U.S.—American Power & Light 
Co. V. Securities and Exchange 
Commission. 67 S.Ct. 133, 329 U.S. 
90, 91 L.Ed. 103. 

American Trucking Aiss'ns v. U. 
S.. D.GAla., 101 F.Supp. 710, af¬ 
firmed 78 S.Ct. 807, 344 U.S. 298. 
97 L.Bd. 337. 

Ala.—Compton v. Alabama Power 
Co.. 114 So. 46. 216 Ala. 558. 

Pla.—^Florida Motor Lines v. Rail¬ 
road Corners, 129 So. 876, 100 Pla. 
638. 

Ga.—Carter v. Bishop, 74 S.E.2d 662, 

87 Ga^App. 654, reversed on other 
grounds 76 S.E.2d 784, 209 Ga.'919, 
opinion conformed to 76 S.E.2d 783. 

88 Ga.App. 601. 

Iowa.—Sanford Mfg. Co, v. Western 
Mut Eire Ins. Co., 294 N.W. 406, 
229 Iowa 283. 

N.T.—Mid-States Freight Lines v. 
Bates. Ill N.Y.S.2d 678, 279 App. 
Div. 451, affirmed 107 N.E.2d 603, 
304 N.Y. 700, reargument denied 
109 N.E.2d 82, 304 N.Y. 788, cer¬ 
tiorari denied 73 S.Ct. 648, 845 U. 
S. 908. 97 L.Ed. 1344. 

Ohio.—City or Akron v. Public Util¬ 
ities Commission, 78 N.E.'2d 890. 
149 Ohio St. 347. 

12 C.J. p 851 notes 52. 58. 

10. U.S.—American Power Sc Light 
Co. V. Securities and Exchange 
Commission, 67 S.Ct. 183, 329 U.S. 
80, 91 L.Bd. 103—Shields v. Utah 
Idaho Cent. R. Co., Utah, 69 S.Ct. 
160, 305 U.S. 177, 83 L.Bd. 111. 

St. Louis St O'F. Ry. Co. v. U. 
S., D,C.Mo., 22 P.2d 980, reversed 
on other grounds 49 S.Ct. 884, 279 

U. S. 461, 78 L.B<L 798. 

In re New York, N. H. & H. R. 
Co., D.C,Conn., 16 F.Supp, 604. 

Ark.—St, Louis, L M. & S, Ry. Co. 

V. Clark Pressed Brick Co., 192 S. 

W. 382. 127 Ark, 474. 

Hawaii.—^Territory v. Fung, 84 '3ar 
waii 52. 

N.D.—State v. Milhollan, 195 N.W. 
292, 50 N.D. 184. 

Ohio.—^Baltimore & O. R. Co. v. Rail¬ 
road Commission of Ohio, 10 Ohio 
NJ>.,N.S., 666, 


Okl.—^Protest of Downing, 28 P.2d 
178, 164 Okl. 181. 

Va.—Southern Ry. Co. v. Common¬ 
wealth, 167 S.E. 678, 169 Va, 779, 
reversed on other grounds South¬ 
ern Ry. Co. V. Commonwealth of 
Virginia ex rel. Shirley, 64 S.Ct 
148, 290 U.S. 190, 78 L.Ed. 260. 
Wis.—Chicago Sc N. W. Ry. Co. v, 
Wisconsin Zinc Co., 179 N.W. 588, 
172 Wls. 407. 

12 ax p 851 note 54. 

11. N.Y.—^People v. Public Serv. 
Conimn. Second Dist., 120 N.E. 132, 
224 N.Y. 15$. 

la N.X—Hill Const Co. v. Central 
R. Co. of New Jersey, 167 A 767, 
11 NXMlac. 622. 

Tex.—City of Denison v. Municipal 
Gas Co., S S.W.2d 794, 117 Tex. 
29L 

51 C.X p 33 note 49. 

Segulatton. of gas utilities by ralL 
road oomznission 

A railroad commission created by 
the legislature rather than by the 
constitution is not inherently limited 
to the exercise of powers pertaining 
only to railroads, and may be empow¬ 
ered to regulate gas utilities. 

Tex.—City of Denison v. Municipal 
Gas Co., supra. 

13. U.S.—American Power & Light 
Co. V. Securities and Exchange 
Commission, 67 S.Ct. 133, 329 U.S. 
90, 91 L.Ed. 103. 

Ala.—Compton v. Alabama Power 
Co., 114 So. 46, 216 Ala. 558. 

Fla,—^Florida Motor Dines v. Rail¬ 
road Com*rs; 129 So. 876, 100 Fla. 
538. 

Md.—^The President and Commission¬ 
ers of Port Deposit v. West, 141 
A 617, 156 Md. 124—West v. Phil¬ 
adelphia, B. & W, R. Co., 141 A 
509, 155 Md. 104. 

14. Fla.—State v. Atlantic Coast 
Line R. Co., 47 So. 969, 56 Fla 
617, 82 L.R.A,N.S., 639. 

15. Or.—Marian v. Oregon R., etc., 
Co., 113 P. 16, 68 Or. . 198. 

16. Utah.—Logan v. State Public 
Utilities Commission, 271 P. 961, 
72 Utah 636. 

Xnterferlng with niuttict:pal property 
or ftULctloiui 

(1) Under a provision of the con¬ 
stitution prohibiting the legislature 
from delegating to a special eom- 
misslon power to . supervise or inter- 
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ciples on which rates of railroads or public service 
companies generally shall be fixed, and delegate to 
a commission the exercise of discretion in determin¬ 
ing, within these limits, what is a proper or reason- 
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able rate under all the facts and circumstances of 
particular cases as they arise.^'^ In like manner, a 
commission may be authorized to alter rates from 
time to time.^8 However, the legislature may not 


fere with municlpsa property, a 
statute has been held invalid which 
attempts to delegate to a commis¬ 
sion the power to fix the rates of a 
public utiUty owned by a municipal¬ 
ity. 

XT tfl b—^Logan v. State Public Utili¬ 
ties Commission, supra. 

SI aJ. P 32 note 45[a]. 

(2) However, there is authority 
holding in the case of a utility not 
owned, apparently, by the municipal¬ 
ity that a statute authorizing a com¬ 
mission to fix the rates of such util¬ 
ity does not attempt to confer on 
the commission power to usurp any 
municipal function. 

Pa.— ^Borough of Landsdowne v. Pub¬ 
lic Service Commission, 74 Pa. 
Super. 203. 

17- U.S.—Wichita R. & Light Co. v. 
Public Utilities Commission of 
State of Kansas, Kan., 43 S.Ct. 51, 
260 U.S. 48, 67 L.Ed. 124;—^Pennsyl¬ 
vania R. Co. V. Towers, 38 S.Ct. 
2, 245 U.S. 6, 62 L.Bd. 117, L.RJL 
1918C 475. 

Standard Oil Co. v. McLaughlin, 
C.CA-Cal., 67 F.2d 111, certiorari 
denied 54 S.Ct. 640, ^92 U.S. 681, 
78 LuBd. 1485, rehearing denied 54 
S.Ct 718, 292 U.S. 606, 78 L.Ed. 
1457. 

Public Utilities Commission of 
Kansas v. Wichita R. & Light Co., 
aaA.Kan., 268 P. 37. 

Ala—Water Works and . Sanitary 
Sewer Bd. of Montgomery v. Sul- 
Uvan, 69 So.2d 709, 260 Ala. 214. 
Colo,—City and County of I>enver v. 
People ex rel. Public Utilities 
Commission, 266 P.2d 1105, 129 
Colo. 41. 

Conn.—City of New Haven v. New 
Haven Water Co., 45 A2d 831, 132 
Conn. 496. 

Del.—Robertson v. Wilmington & P. 
Traction Co., 104 A. 839, 7 Boyce 
155. 

D.C.—A. & M. Brand Realty Corp. 

V. Woods, D.C., 98 F.Supp. 715. 
Fla—^Florida Power Corp. v. Pinel¬ 
las UtUity Bd.. 40 So.2d 860, re¬ 
heating denied 40 So.2d 844—Coop¬ 
er V, Tampa Electric Co., 17 So.2d 
786, 164 Fla 410-^Miami Bridge 
Co. V. Miami Beach Ry. Co., 12 So. 
2d 438. 162 Fla 458—Florida Mo¬ 
tor Lines v. Railroad Com*rs, 129 
So. 876. 100 Fla 688: 

Ind.—Kryder v. State, 15 N.B.2d 386. 
appeal dismissed 59 S.Ct. 154, 305 
U.S. 570. 83 L.Bd. 859. 

Mich.—^Traverse City v. Michigan 
Railroad Commission, 168 N.W. 
481. 202 Mich. 675. 

Mo.-;-State ex rel. Southwestern Bell 
Telephone Co. v.. Public Service, 

16 aj.S.—33 


Commission, 233 S.W. 425, reversed 
on other grounds State of Missouri 
ex rel. Southwestern Bell Tele¬ 
phone Co. V. Public Service Com¬ 
mission, 43 S.Ct. 544. 262 U.S. 276, 
67 L.Ed. 981, 31 AL.R 807—City 
of St. Louis V. Public Service Com¬ 
mission, 207 S.W. 806—City of St. 
Louis V. Public Service Commis¬ 
sion of Missouri. 207 S.W. 799, 276 
Mo. 509—State ex reL City of Se- 
dalia v. Public Service Commission 
of Missouri, 204 S.W. 497, 276 Mo. 
201, error dismissed State of Mis¬ 
souri ex rel. City of Selina v. Pub¬ 
lic Service Commission of Mis¬ 
souri, 40 S.Ct. 342. 251 U.S. 547, 64 
L.Bd. 408—State ex rel. Rhodes v. 
Public Service Commission of Mis¬ 
souri. 194 S.W. 287, 270 Mo. 647. 

N.J.—Hudson & Manhattan R. Co. v. 
Board of Public Utility Com'rs, 84 
A2d 786, 16 N.J.Super. 396. 

N.M.—^La Follette v. AJbuquerque 
Gas Sc Electric Co.*s Rates, 17 P.2d 
944. 37 N.M. 67, followed in Citi¬ 
zens of Santa F4 v. New Mexico 
Power Co.. 17 P.2d 946, 37 N.M. 
61. 

N.T.—-Village of Boonville v. Malt- 
bie, 4 N.E.2d 209, 272 N.T, 40—Peo¬ 
ple ex rel. Municipal Gas Co. of 
City of Albany v. Public Service 
Commission, Second IMst., 120 N. 
B. 132, 224 N.T. 166. 

George Adams Lumber Co. v. 
Long Island R. Co., 243 N.T.S. 480, 
230 App.Div. 260—Evens v. Phelps, 
211 N.T.S. 660, 214 App.Dlv. 122, 
arnrmed 168 N.B. 810, 246 N.T. 224 
—^In re McAneny, 190 N.T.S. 92, 
198 App.Dlv. 206, affirmed Mc¬ 
Aneny V. Board of Estimate and 
Apportionment of City of New 
Tork, 184 N.E 187, 232 N.T. 877. 

Klein v. O'Dwyer, 80 N.T.S.2d 
848, 192 Mlsc. 421. 

Childs V. Brooklyn Edison Co. 
of N. T., 105 N.T.S.2d 603. 

If.C.—^tate ex reL Utilities Commis¬ 
sion V. State, 80 S.E.2d 133, 239 
N.C. 333. 

Pa.—Borough of Wilkinsburg v. 
Public Service Commission, 72 Pa. 
Super. 428, followed in City of 
McKeesport v. Public Service 
Commission, 72 Pa,Super. 484, City 
of Pittsburgh v. Public Service 
Commission, 72 Pa.Super. 438, Har¬ 
bor Creek Township v. Public 
Service Commission, 72 Pa.Super. 
483, Borough of North Braddock 
V. Public Service Commission, 72 
Pa.Super. 432, and City of Read¬ 
ing V. Public Service Commission, 
72 Pa.Super. 482, 

S.C.—Welling V. Clinton Newberry 
Natural Gas Authority, 71 S.E.2d 
7, 221 S.C. 417. , . 
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S.D.—Application of Northwestern 
Bell TeL Co., 6 N.W.2d 165, 69 

5. D. 36. 

Tex.—^Kousal v. Texas Power & Light 
Co., 179 S.W.2CI 283, 142 Tex. 451— 
Daniel v. TyrreiU & Garth Inv. 
Co., 93 S.W.2d 372, 128 Tex. 213. 

10 C.J. p 409 note 37, p 410 notes 
39, 40—^12 C.T. p 850 note 52, p 
852 note 91. 

Joint rates 

Power to fix divisions of Joint 
rates between connecting carriers 
may be delegated to a commission. 
U.S.—^Backus-Brooks Co. v. Northern 
Pac. Ry. Co., CCA..Minn., 21 P.2d 
4, certiorari denied 48 S.Ct. 120, 
275 U.S. 662. 72 L,Ed. 427. 

Public stockyards’ rates 
The legislature may delegate to a 
commission power to fix and regu¬ 
late charges at public stockyards. 
Neb.—Appeal of Union Stockyards 
Co., 170 N.W. 908, 108 Neb. 224, 
modified on other grounds 172 N.W. 
528. 103 Neb. 224. 

18. U.S.—^Pennsylvania R Co. v. 
Towers, Md.. 88 S.Ct 2. 246 U.S. 

6 , 63 L.Ed. 117. L.RJV.1918C 476. 
Del.—^Robertson v. Wilmington & P. 

Traction Co., 104 A 889, 7 Boyce 
156. 

Mich.—^Traverse City v. Michigan 
Railroad Commission, 16$ N.W. 481, 
202 Mich. 575. 

Mo.—State ex reL Southwestern Bell 
Telephone Co, v. Public Service 
Commission, 233 S.W. 425, reversed 
on other grounds State of Mis¬ 
souri ex rel. Southwestern Bell 
Telephone Co. v. Public Service 
Commission, 43 S.Ct. 544, 262 U.S. 
276. 67 L.Ed. 981, 81 AL.R. 807— 
City of St. Louis v. Public Serv¬ 
ice Commission, 207 S.W. 806—City 
of St. Louis V. Public Service 
Commission of Missouri, 207 S.W. 
799, 276 Mo, 509—State ex rel. 
City of Sedalla v. Public Service 
Commission of Missouri, 204 S.W. 
497, 275 Mo. 201, error dismissed 
State of Missouri ex rel. City of 
Selina v. Public Service Commis¬ 
sion of Missouri, 40 S.Ct. 842, 251 
U.S. 547, 64 L.Ed. 408—State ex 
reL Rhodes v. Public Service Com¬ 
mission of Missouri, 194 S.W. 287, 
270 Mo. 647. 

N.T.—Evens v. Phelps, 211 N.T.S. 
650, 214 App.Div. 122, affirmed 158 
N.B. 310, 246 N.T. 224—In re Mc¬ 
Aneny, 190 N.T.S. 92, 198 App. 
Div. 205, affirmed McAneny v. 
Board of Estimate and Apportion¬ 
ment of City of New Tork, 134 N.E. 
187, 232 N.T. 877. 
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delegate to an exccntive body tmlfmited, tincontrol- 
led power over rates,or power to change a rate 
fixed by statute.-^ ITie legislature is not precluded 
from delegating power to regulate utility rates to 
executive oflScials by the fact that a utilily’s rates 
are fixed by the franchise under which the utility 
operates.-^ A constitutional provision expressly au¬ 
thorizing the establishment of a commission to regu¬ 
late or fix rates is merely declaratory of the power 
of the state vrhich exists independent!}’’ of any such 
provis:on.22 Under some authority, the fact that a 
statute authorizing a commission to fix reasonable 
and lawful rates does not expressly provide for a 
full and fair hearing for that purpose does not 
render the statute invalid as a delegation of legis¬ 
lative power,22 but there is also authority to the 
contrai}"*®^ 

Penalties, As a general rule, the legislature may 
not delegate to a railroad commission the power 
to prescribe a penalty.^® It may, however, author¬ 
ize a railroad commission to prescribe duties on 
which a statute imposing a penalty may operate 
and it has been held that the legislature may even 


delegate the power to fix a penalty for violation of 
a regulation, where the fixing of a just penalty in¬ 
volves the consideration of so many facts that it 
cannot well be fixed by the legislature.^^ The fix¬ 
ing of compensation in the nature of liquidated 
damages for failure to furnisli cars is a matter pe¬ 
culiarly suitable for delegation, to a commission as 
incident to its purely administrative powers.28 

Other powers. In addition to the matters already 
considered, statutes have been held not invalid 
which empower a board or commission to prescribe 
standards with respect to the reasonableness and 
adequacy of a Utilit 3 r^s service and facilities,22 to 
determine what improvements or additions to a 
railroad company's rolling stock, stations, or tenni- 
nal facilities are reasonable and expedient,2® to de¬ 
termine when and where a common carrier shall 
establish stations and stop trains,to require a rail¬ 
road company to erect a dep6t,22 or any 
more railroad companies entering a town to erect 
a union station, when necessary for the traveling 
public,22 to determine what repair shops shall be 
built and the specifications thereof, and to permit 


Ohio.—City of Akron v. Public Util¬ 
ities Commission, 7S N.£<.2d 890, 149 
Ohio St 347, 

Pa.—^Borou^h of Wllklnsburg: v. Pub- 
lio Service Commission, 72 Pa. 
Super. 423, followed in City of 
McKeesport v. Public Service Com¬ 
mission, 72 Pa.Super. 434, City of 
Pittsburgh v. Public Service Com¬ 
mission, 72 Pa. Super. 433, Harbor 
Creek Township v. Public Service 
Commission, 72 Pa.Super. 433, 
Borough of North Braddock v. 
Public Service Commission, 72 P&u 
Super. 432 and City of Beading v. 
Public Service Commission, 72 Pcu 
Super. 432. 

12 0.x p 853 note 92. 

allowing snpersedeaa 

Statute authorizing commission, on 
utility's appeal from ordinance re¬ 
ducing rates, to allow supersedeas is 
not violative of constitutional provi¬ 
sion that no power of suspending 
law shall be exercised except by leg¬ 
islature. 

Tex.—^Harris v. Municipal Gas Oo., 
CivApp., 59 S.W.2d 355, error dis¬ 
missed. 

Oontzaot with municipality 
A contract between a municipality 
operating power plants and a public 
authority reserving to the authority 
power to approve resale rate increas¬ 
es by the municipality has been held 
not an invalid delegation of power to 
the authority to fix rates, the author¬ 
ity being required to act reasonably 
and not arbitrarily and in conformity 
with the spirit of the contract. 


Tenn.^—^Memphis Power & Light Co. 
V. City of Memphis, 112 S.W.2d 
817,172 Tenn. 346. 

19, U.S.—Wichita K. & Light Co. v. 
Public Utilities Commission of 
State of Kansais, Kam, 48 S.Ct 51, 
260 U.S. 48, 67 LuBd. 124. 

A. db M. Brand Bealty Corp. v. 
Woods, D.C., 93 P.Supp. 715. 
Minn.—State v. Tri-State TeL & TeL 
Co., 284 N.W. 294, 204 Minn. 516. 

12 C.J. p 852 note 90. 

20. U.S.—Central of Georgia B. Co. 
V. Alabama B. Commn.,, C.C.Ala,, 
161 P. 925, reversed on other 
grounds 170 P. 205, 95 C.CA. 117. 

2L Wash,—^Monroe Water Co, v. 
Town of Monroe, 227 F. 516, 130 
Wash. 351, reheard 237 P. 996, 135 
Wash. 365. 

22. Ill.—Chicago, etc., R, Co. v. 
Jones, 87 N.E. 247, 149 HI. 861, 41 
Am.S.B. 278, 24 L.B.A. 141. 

Wash.—State v. State B. Commn., 
100 P. 184, 62 Wash. S3. 

23. U.S.—U. S. V. Illinois Cent. B. 
Co., Del., 54 S.Ct 471, 291 U.S. 457, 
78 L.Ed. 909. 

24. N.T.—New York City v. Malt- 
bie, 287 N.7.S. 868, 159 Mlsa 276, 
affirmed City of New York v. Malt- 
bie, 289 N.Y.S. 662, 248 App.Dlv. 

89, affirmed 8 NJS.2d 289, 274 N.Y. 

90. 

25. Fla.—State v. Atlantic Coast 
Line B. Co., 47 So. 969, 56 Fla. 617, 
32 L.BA.,N.S., 639. 

26. Pla.—State v, Atlantic Coast 
Line B. Co., supra.' 
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27. Ga.—Zuber v. Southern B. Co., 
71. S.B. 937, 9 GaApp. 539. 

12 C.J. p 852 note $4. 

SS8, Wash.—State y. State Public 
Service Conunn., 162 P. 528, 94 
Wash. 274. 

Use of word ^^penalty” immaterial 
Where it is clear that the author¬ 
ity delegated is of the character 
steted in the text, the statute will be 
so construed and upheld even though 
I it uses the word “penalty." 

Wash.—State v. State Public Serv¬ 
ice Conunn., supra. 

29. Iowa.—Sanford Mfg. Oo. v. 
Western Mut. Fire Ins. Co., 294 N. 
W. 406, 229 Iowa 288. 

Wls.—City of Milwaukee v. Bailroad 
Commission of Wisconsin, 196 N. 
W. 858, 182 Wis. 498. 

12 ax p 850 note 52 Cc]. 

30. N.Y.—People v. Delaware, etc., 
Canal Co., 52 N.Y.S. 850, 82 App. 

.. Div. 120, affirmed 59 NJS. 138, 165 
N.Y. 862. 

31. Utah.—State v. Ogden Bapld 
Transit Co., 112 P. 120, 88 Utah 
242. 

32. Or.—State v, Corvallis, etc., B, 

■ Co., 117 Pi 980, 59 Or. 206. 

33. Ala.—State B. Commission v. 
Alabama Great Southern B. Co., 64 
So. 18, 185 Alcu 854, L.B.A1915D 
98. 

Tex.—State V. St. Louis Southwest¬ 
ern B. Co., Clv.App., 165 S.W. 491 
—Gulf, etc., B. Co. V. State, Civ. 
Appn 167 S.W. 192. 
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deviations from such specifications,54 to establish classify railroads according to their charter and the 

a uniform standard of cars to be used,56 to deter- gross earnings of each,48 to prescribe a uniform 

mine whether particular safety devices shall be; system of accounting for such companies,45 to as- 
installed, and the requirements for such installa- certain specified facts in appl)ring a statute provid- 

tion,58 to prescribe the character of locomotive ing for the recapture of a railroad’s excess earn- 

hea(ilights57 and the form of railroad crossing ings,S5 to relieve a common carrier from the opera- 

signs,58 to prescribe the running schedule of rail- tion of a provision for uniform rates for long and 

road trains,55 the time within which a railroad must short hauls,51 or from the operation of anti-trust 

furnish cars,45 and reasonable rules as to car serv- laws,52 and to approve specific plans for the re¬ 
ice in emergencies,41 to determine whether a pas- organization of railroads under the bankruptcy laws, 

senger train may be withdrawn from servicei42 to and determine whether such plans shall be sub¬ 
determine the limits within which ah express com- mitted to stockholders and creditors for acceptance 

pany shall furnish pick-up and delivery service,48 or rejection.58 

to extend the time during which a specified service 

by water may be continued in cases where a com- , The legislature may also empower a commission 
mon carrier by rail owns an interest in a common *0 determine the mode and manner of regulating 
carrier by water,to require railroads to issue railroad crossings,8* to dter or abolish grade cross¬ 
mileage tickets good on all the railroads within the when public safety requires,6B and to ascertain 

state,« to prohibit-unjust discrimination,46 to deter- the expense of constructing a railroad underpass 

Tn,-n» the necessity, of investigating or valuing a and apportion the costs between the railroad and a 

utility, and to assess it for the expense reasonably city,88 but not to exercise arbitrary discretion in 

attributable to such investigation or valuation,*’ to eliminating grade crossings.®’ So, also, the l^sla- 

34 . U.S.—Chicagro & N. W. Ry. Co. 

V. Railroad and Warehouse Com¬ 
mission of Minneisota, D.C.Minn., 

280 F. 887. 

35. U.S.-^t. Louis;. etc., JtL Co. v. 

Tayior, Ark.,'28 S.Ct..616. 210 U.S. 

281, 62 L.E^ l(j61. 

36. U.S.—Delaware & Hudson Co. v. 

U. S., D.C.N.T., 5 F.2d 831. 

37. U.S.—^Baltimore, etc., R. Co. v. 

Indiana . R Commh., C.C.lnd., 186 
F. 690. 

Ind.—Vandalla R Co,, v. State R 
Commn., 101 N.R. 86, 182 Ind. 882. 

38. Tenn.—Steeie v. Louisville & N. 

R R. 286 S.W. 682, 164 Tenn, 208. 

39. U.s’—Honolulu Rapid Transit 
& Land Co. v. Hawaii, HAwail, 29 
S.CL 66 ,. 211 U;S. 282, 68 L.Bd. 186. 

40 . Ga.—Southern R Co.^y. Melton, 

65 S.B. 666 , *133 Ga. 277. . 

Or.-^Martin v. State, R, etc., Co., 

118 P. 16. 68 Or.. 198. 

Wash.—State v. State labile Serv¬ 
ice Commission, ,162 P.. 523, 94 
Wash. 274. 

4L U.S.—Aveht v. U. S., Ohio, 45 S. 

CL 84, 266 U.S. 127, 69 LJSd. 202. 

42. Mb.—i^blic Service Cbmu^aslon 

of Missouri v. SL Louis-San Fran¬ 
cisco By. Co., 266- jS.W. 226, 301 
Mo. 167. , . 

43. SD.-rJolm , Morr^l. & Co. v. 

American Ry. Express Co., 167 .H. 

W. 724, 46 S.D. 699. ' 

44. U.S.~L 6 hi£:li Yalley -R Co. v. 

U. S.. D.apa.,: 284 F. 6^82, affirmed 
87 S.CL .397, 243 U.S. 412,. 61 L. 

Bd. ‘ 819. ■ 

45. r34a8s.-TA.ttozney. General, y,. Qld 
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Colony R Co., 86 N.B. 252, 160 
Ma^s. 62, 22 L.RA. 112. 

46. Ga.—Augusta Brokerage Co. v. 

Central of Georgia R Co., 48 S.E. 
. 714, 121 da. 48. 

OkL—Chicagro, etc., R Co. v. FUson, 
128 P. 298, 35 OkL 89. 

Tex.—Galveston Chamber of Com¬ 
merce V. Sta^ R Commission, Civ. 

. App., 137 siw. 737, reversed on 
other grounds 145 S.W. 573, 106 
Tex. 101. 

47- K.T.—Kings- County Lighting 
Co. V. Maltbi'e, 280 H.T.S. 660, 244 
App.Dlv. 476. 

Sxemptloa firom payment when the 
public .’ interest requires. 

Wls,—Wisconsin Telephone Co. v. 
Public Service Commission of Wis¬ 
consin, -240 N.W. 411, 206 Wls. 689. 

48. MiS8.-^New Orleans, etc., R. Co. 
V. State, 70 So. 356, 110 Miss. 290. 

49. U.S.--Kansas City Southern R 
Co. V. U. a, Com.CL, 84 S.CL 126, 
281 U.S. 428, 68 L.Ba. 296—Inter¬ 
state Commerce Commn. v. Good¬ 
rich Transit Co., ConuCt, 32 S.CL 
436. 224 U.S. 194, 56 L.Bd. 729. 
Oontraot by mTU]i<^pa3ity operating 

power plants with regard to an ac¬ 
counting system to be used by it 
was not an invalid delegation by the 
municipality to the administrative 
agency. 

Tenn.—^Memphis. Power & Light Co, 
V. City of Memphis, 112 S.W.2d 817^ 
172 Tenn, 346, 

50. U.S.—SL Louis & 0*F. Ry. Co, 
V. U. S., D.aMo.,. 22 P.2d 980, re¬ 
versed on other grounds 49 S.CL 
884 , 279 tr.S. 461, 78 L.Bd. 798. 

5L U.S.—U. S, V. Union PaA R Co., 


Com.CL. 34 S.CL 995, 234 U.S. 495. 
68 LuBd. 1426—U. S. v. Atchison, 
etc., R Co., Com.CL, 34 S.CL 986, 
234 U.S. 476, 68 L.Bd. 1408. 

52. U.S.—New York Cent. Securities 
Corporation v. U. S., D.C.N.Y., 64 
F.2d 122, affirmed 63 S.CL 46, 287 
U.S. 12, 77 L.Bd. 188. 

53. U.S.—In re New York, N. H. & 
H. R Co., D.CConn., 16 F.Supp. 
604. 

D.C.—Sakls V. U. S., D.C., 103 F.Supp. 
292. 

64. m.—^Alton, etc., R Co. v. Van¬ 
dalla R Co., 108 N.E. 800, 268 Ill. 
68 . 

55. m.—Stephens v, Chicago, B. .& 
Q, R Co., 136 N.B, 68. 308 Ill. 49— 
Chicago, M. & St P. Ry. Co. v. Lake 
County, 122 N.B. 526, 287 Ill. 337. 

Mo.—State ex rel. SL Joseph Ry., 
LighL Heat & Power Co. y. Public 
Service Commission, 199 S.W. 999, 
272 Mo. 645. 

12 C.J. P 862 note 76. 

Determination of manner of elimina¬ 
tion 

N.T.—^In re Grade Crossing of New 
York CenL R Co. and Saugertles- 
Kingston Highway No. 6000, in 
Town of Ulster, 236 N.T.S. 605,. 226 
App.Diy. 447, affirmed New York 
CenL R Co. v. Public Service 
CJommission, 170 N.B. 162, 252 N.T. 
6 ^. . 

56. Okl.—^Protest of Downing, 23 R 
2d 173, 164 OkL ISL 

67- U.S.r-Southem Ry. Co. v. Com¬ 
monwealth of Virginia ex rel. 
Shirley, Va., 54 S.Ct. 148, 290 UiS. 
190, 78 L.Ba 260. 
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ture may empower a commission to determine the 
cost®* or to require the construction®* of a spur 
track; but the legislature may not authorize a com¬ 
mission to order such construction at will and with¬ 
out a hearing.®* Further, it has been held that 
a commission may be authorized to determine 
whether a sale, conveyance, or lease of the prop¬ 
erty and franchises of a public utility is consistent 
with the interests of the public,but a statute has 
been held invalid which requires a public utility to 
obtain from a commission a certificate of public 
convenience before acquiring, transferring, possess¬ 
ing or using any property,®^ and a statute is void 
which confers on a commission full discretionary 
authority to determine what powers a railroad cor¬ 
poration shall possess.®® The legislature cannot em¬ 
power a commission to correct abuses by railroads 
without legislative definition as to what constitutes 
an abuse ;®^ but a constitutional provision authoriz¬ 
ing the legislature to pass laws for the correction of 
abuses and to prevent unjust charges and discrim¬ 
inations by carriers has been held not to prohibit 
the legislature from authorizing a commission to 
consider the public interest, comfort, safety, and 
convenience in determining what is an abuse and 
an unjust discrimination or an excessive charge 
within the meaning of those terms as used in the 
constitution.®® The fact that a statute authorizing 
a commission to fix reasonable and lawful through 
routes and differentials does not expressly provide 
for a full and fair hearing for that purpose does 
not render the statute invalid as a delegation of leg¬ 
islative power.®® A statute authorizing an executive 
oflScer charged with the direction of railroads imder 


I governmental control to determine the venue of ac- 
I tions brought against him is not invalid as delegat¬ 
ing legislative power to such oflScer.®^ 

A municipal ordinance authorizing an administra¬ 
tive board to grant to a corporation the right to 
operate a public utility owned by the municipality, 
and empowering the board to perform specified ad¬ 
ministrative duties has been held not invalid as 
delegating legislative power.®* Similarly, a contract 
between a municipality operating power plants and 
a public authority providing the manner in which 
revenue shall be disposed of has been held not an 
invalid delegation by the municipality to the public 
authority.®* 

(4) Conservation and Development of Nat¬ 
ural Resources 

(a) Conservation generally 

(b) Waters and watercourses 

(c) Minerals and mineral products 

(d) Forestry and forest reservations 

(e) Game, birds, and fish 

X^) Conservation Generally 

The legislature, having provided a standard for their 
guidance, may vest in executive agencies broad power 
in administering statutes providing for the conservation 
and the prevention of waste of natural resources. 

The legislature, having provided a standard for 
their guidance,'^® may vest in executive agencies 
broad power in administering statutes providing for 
the conservation and the prevention of waste of nat¬ 
ural resources,’^! including the power to determine 


58. Wis.—Chicago & N. W. Ry. Co. 
V, Wisconsin Zinc Co., 179 N.W. 
688 . 172 Wis. 407. 

59. Ark.—St. Louis, etc., R. Co. v. 
State. 136 S.W. 938. 99 Ark. 1. 

Wis.—Union Lime Co. v. State R. 
Commn., 129 N.W. 605. 144 Wis. 
523. 

6 a Mont—Chicago. M. & St P. Ry. 
Co. V. Board of Railroad Com’rs. 
247 P. 162. 76 Mont 305. 

6 L Ala.—^Ex parte Birmingham. 74 
Sa 51.199 Ala. 9. 

12 C.J. p 851 note 67. 

68 . Pa.—Northern Pennsylvania 

Power Co. v. Pennsylvania Public 
Utility Commission. 200 Au 866. 132 
Pa.Sup6r. 178. reversed on other 
grounds 6 A.2d 133, 333 Pa. 266. 
Provlsi<ai for exemption 

The Invalidity of a statute such as 
that stated in the text is not cured 
by a provision that the commission 
may exempt any class of property 
from the requirements of the stat¬ 
ute. 


Pa.—Northern Pennsylvania Power 
Co. v. Pennsylvania Public Utility 
Commission, supra. 

63. Minn.—State v. Great Northern 
R. Co., Ill N.W. 289. 100 Minn. 
445. 10 L.R.A..N.S.. 250. 

Wis.—State v. State R. Commn., 117 
N.W. 846, 137 Wis. 80. 

12 C.J. p 852 note 79. 

64. Tex.—State v, St. Louis South¬ 
western R. Co., Civ.App., 166 S.W. 
491. 

Power held delegrated to correct 
abuses, irrespective of their connec¬ 
tion with the subject of tariffs. 

Tex.—State R. Commn. v. Houston, 
etc.. R. Co., 38 S.W. 760, 90 Tex. 
340. 

10 C.jr, p 64 note 9 [a]. 

66 . Pla.—State v. Jacksonville Ter¬ 
minal Co., 27 So. 225. 41 Pla. 377, 
402. 

10 C.J. p 54 note 12. 

ea U.S.—U. S. v. Illinois Cent. R. 
Co., DeL. 54 S.Ct. 471. 291 U.S. 
457, 78 LJBd. 909. 
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67. U.S.—^Bllis V. Atlanta, B. & A 
Ry. Co., D.C.Ga., 270 F. 279. 

68 . Ohio.—State v. Cincinnati St. Ry. 
Co.. 119 N.E. 786, 97 Ohio St 283. 

Bequirement of proceeding by ordi¬ 
nance 

Such an ordinance does not violate 
a provision of the constitution requir¬ 
ing that any municipality proceeding 
to construct own, lease, or operate 
a public utility or to contract with 
any person or company therefor shall 
act by ordinance. 

Ohio.—State v. Cincinnati St Ry. Co., 
supra. 

69. Texm.—Memphis Power Light 
Co. v. City of Memphis, 112 S.W.2d 
817, 172 Tenn. 846. 

TO. Iowa.—State v. Van Trump, 275 
N.W. 669, 224 Iowa 504. 

71. U.S.—^Texas Co. v. Montgomery, 
D.C.La.. 73 F.Supp. 527, .affirmed 
68 S.Ct 209, 332 U.S. 827.' 92 L.Ed. 
402—U. S. V. Pink, D.aNeb., 69 
P.Supp. 610—Amazon Petroleum 
Corporation y. Railroad Commis- 
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facts^2 and to promtilgate rules and regulations^^ 
incident to the administration of such statutes, and 
xnay make a violation of such findings or rules a 
crime.^^ 

(b) Waters and Watercourses 

The legislature may delegate to executive officers 
er bodies the power to carry out the details of statutes 
relating to water storage, Irrigation, hydro-electric, flood 
control or drainage projects or districts, water pollution, 
er navigability of waters. 

The legislature may delegate to executive officers 
or agencies the power to administer statutes relating 
to the creation and operation of water storage, hy¬ 
dro-electric, irrigation, flood control or drainage 
projects or districts-^® In performing such func¬ 
tion, they may be empowered to exercise a broad 
discretion,^® including the determination of facts on 
which the operation of a statute depends but 
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they cannot be empowered to exercise strictly legis¬ 
lative powers or arbitrary uncontrolled discretion.'^® 
Applying these principles, statutes are, or particular 
statutes have been, held valid which authorize an ad¬ 
ministrative officer or body to plan and carry out 
a comprehensive program of water projects,*^® to 
determine whether particular water projects will 
fulfill the purposes of the statute,®® to determine the 
effect of a proposed drainage project on a stream,®^ 
to select advantageous sites for projects,®® to deter¬ 
mine or alter the boundaries of water districts,®® 
to determine the priority of water rights or the 
amount of water to which particular persons are 
entitled for irrigation purposes,®^ to fix charges for 
water or for power generated by water projects,®® 
but not to apportion the expense of a project be¬ 
tween the state and its mimicipalities on the basis of 
benefits received.®® Under some authority, the leg- 


slon of Texas, I>.aTex., 5 F.Supp. 
633. 

—^Thompson v. Tobacco Root 
Co-op. State G-razinff Dist., 193 P. 
2d 811. 121 Mont 445. 

N.M.—In re Arch Hurley Conservan¬ 
cy Diat, Hudson Irr. Extension, 
191 P.2d 338, 62 N.M. 34. 
ya. La.—State v. Carson Carbon Co., 
Ill So. 162, 162 La. 781. 

Tex—^Brazos River Conservation and 
Reclamation Bist v. McCraw, 91 
S.W.2d 665, 126 Tex 506. 

73. U.S.—Champlin Refining Co. v. 
Corporation Commission of State 
of Oklahoma, B.C.Okl., 51 F.2d 823, 
modified on other grounds 52 S.Ct 
659, 286 U.S. 210, 76 L.Ed. 1062, 
86 AL.R. 403. 

XT. S. V. 2.74 Acres of Land in 
Williamson County, B.C.I11., 82 F. 
Supp. 56—Clymore Production Co. 
V. Thompson, D.C.Tex, 11 F.Supp. 
791. 

Carter v. State, 116 S.W.2d 371, 
135 TexCr. 467, appeal dismissed 
59 S.Ct 71, 806 U.S. 667, 83 L.Bd, 
361. 

Tex—^Acme Refining: Co. v. State, 
Civ.App., 86 S.W.2d 607—State v. 
Jarmon, Civ.App., 25 S.W.2d 986, 
error dismissed. 

Begniatioiis for protection of prop¬ 
erty and life in the course of the de¬ 
velopment and use of natural re- 
sourcea 

Tex—State v. Jarmon, Clv.App., 25 
S,W.2d 936, error dismissed. 

74. Iowa—State v. Van Trump, 276 
N.W. 569, 224 Iowa 604. 

VS. U.S.—^Ryan v. Chlcag:6, B. & Q. 

R Co., aCJLWis.. 59 F.2d 137. 

Cal.—^Tarpey v. McClure, 213 P. 988, 
190 CaL 693. 

B.C.—^Lake Ontario Land Develop- 
nient and Beach Protection Ass*n 
V; Federal Power Commission, 212 
F.2d 227, 98 U.SJlLpp.D.a 861, cer¬ 


tiorari denied 74 S.Ct. 871. 347 U.S. 
1015, 98 L.Ed. 1138. 

Kan.—State ex rel. Emery v. Knapp, 
207 P.2d 440, 167 Kan. 546. 

N.M.—^In re Ajrch Hurley Conservan¬ 
cy Blst, Hudson Irr. Extension, 
191 P.2d 888, 62 N.M. 34. 

N.T.—^Rockland County, Anti-Reser¬ 
voir Ass’n V. Duryea 123 N,T.S.2d 
445, 282 App.Biv. 457. 

S.C.—Clark v. South Carolina Public 
Service Authority, 181 S.E, 481, 177 
S.a 427. 

Tex—Harris County Flood Control 
Bist. V. Mann, 140 S.W.2d 1098, 135 
Tex 239. 

Clark V, Briscoe Irr. Co., Civ. 
App., 200 S.W.2d 674. 

19 C,J. p 615 note 74. 

Water power statute held valid as 
agrainst an objection that it author¬ 
izes an executive officer to exercise 
legislative power. 

U.S.—Gallardo v. Porto Rico Ry., 
Light & Power Co., C.CA-Porto 
Rico, 18 F.2d 918. 

Zutarfereuoe in municipal affairs 
A statute creating a water conser¬ 
vation board is not in violation of a 
constitutional provision against au¬ 
thorizing special commissions to in¬ 
terfere in municipal affairs. 

Mont.—State ex reL Normile v. Coon¬ 
ey. 47 P.2d 687, 106 Mont 891. 

76. Cal.—^Tarpey v. McClure, 218 P. 
983, 190 Cal. 593. 

N.H.—Conway v. New Hampshire 
Water Resources Board, 199 A. 83, 
89 N.H. 846. 

77. Cal.—^Tarpey v. McClure, 213 P. 
983, 190 Cal. 693. 

N.M.—^In re Arch Hurley Conservan¬ 
cy Bist, Hudson Irr. Extension, 191 
P,2d 838, 52 N.M. 84. 

Tex.—Clark v. Briscoe Irr. Co., Civ. 
App., 200 S.W.2d 674. 

78. C€il.—Tarpey v. McCltire, 213 P. 
.983, 190 CaL 698. 
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Vt—Village of Waterbury v. Me- 
lendy, 199 A. 236. 

79. Mont—State ex rel. Normile v. 
Cooney, 47 P.2d 637, 100 Mont 391. 

80. N.H,—Conway v. New Hamp¬ 
shire Water Resources Board, 199 
A. 83, 89 N.H. 346. 

Whether projeet will be self-support- 
isg 

Mont—State ex reL Normile v. Coo¬ 
ney, 47 P.2d 637. 100 Mont 391. 

8L RL—Buck Island Hunting & 
Pishing Club V. Edward Gillen 
Bock, Bredge & Construction Co., 
161 N.E. 300, 830 111. 121. 

82. N.H.—Conway v. New Hamp¬ 
shire Water Resources Board, 199 
A. 83, 89 N.H. 346. 

83. CaL—^Tarpey v. McClure, 213 P. 
983, 190 Cal. 593. 

N.M.—^In re Arch Hurley Conservan¬ 
cy Bist, Hudson Irr. Extension, 191 
P.2d 338, 52 N.M. 34. 

Laud within watershed 

Tex—^Brazos River Conservation and 
Reclamation Dist v. McCraw, 91 
S.W.2d 665, 126 Tex 606. 
Subdividing water districts and es¬ 
tablishing election precincts. 

Cal.—^Tarpey v. McClure, 218 P. 983, 
190 Cal. 598. 

84. Tex—^Burgess v. American Rio 
Grande Land & Irrigation Co., Civ. 
App., 296 S.W. 649. 

12 C.J. p 847 note 2. 

85. S.C.—Clarke v. South Carolina 
Public Service Authority, 181 S.E. 
481. 177 S.a 427. 

Tex—^Lower Colorado River Author¬ 
ity V. McCraw, 83 S.W.2d 629, 126 
Tex 268. 

Burgess v. American Rio Grande 
Land & Irrigation Co., Civ,App., 
295 S.W. 649. 

86. Vt—Village of W’aterbury v. 
Melendy, 199 A. 236, 109 Vt 44L 
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islature may authorize an administrative agency 
to determine whether particular water projects are 
necessary, desirable, or expedient,but there is 
authority to the contraiy',^® and authority holding 
that such an agency may be authorized to determine 
whether a project is practicable only when no con¬ 
sequences are made to depend on, or to result from, 
its determination.^^ 

Prevention of pollution. A statute empowering 
an executive body to make regulations for the pre¬ 
vention of pollution of waters constituting a source 
of water supply is not invalid as a delegation of 
legislative power.®® 

Preservation and development of navigability. 
The legislature may delegate to an executive agency 
the power to approve projects affecting the naviga¬ 
bility of waters,including the power to determine, 
in performing such function, whether particular 
structures constitute unreasonable obstructions to 
navigation to exercise a right of eminent do- 


16 C.J.S. 

main in developing navigation;®® and to prescribe 
rules and regulations for the use and administration 
of canals operated by the government.®^ 

(c) Minerals and Mineral Products 

The carrying out of details of statutes as to the 
conservation of mineral resources and the production 
and handling of mineral products may be delegated by 
the ieglslature to executive oir administrative agencies. 

In exercising its power to conserve mineral re¬ 
sources, the legislature may delegate broad author¬ 
ity to an administrative agency to administer stat¬ 
utes regulating the production .and handling of 
minerals,®5 but, unless the constitution contains a 
provision to other effect,®® the legislature must pre¬ 
scribe a criterion for their guidance and cannot em¬ 
power them to exercise the function of legislation,®^ 
Appl 3 dng these principles, jt- is held that the legis¬ 
lature may delegate to administrative officers or 
bodies the power and empower them to determine 
facts®® and.make rules or orders®® concerning the 


87. K.H.—Conway v. New Hamp¬ 
shire Water Resources Board, 199 

A. S3. 89 N.H. 346. 

N.Y.—Suffolk County v. Water Pow¬ 
er and Control Commission, 199 N. 

B. 41. 269 N.Y. 158. 

CosmiissioiL’a acts held legislative 
N.Y.—Suffolk County v. Water Pow¬ 
er and Control Commission, 281 N. 
Y.S. 523, 245 App.I>iv. ‘ 62, modified 
on other grounds 199 N.R 41, 269 
N.Y. 168. 

88 . W.Va.—^Hodges v. Public Serv¬ 
ice Commission, 159 S.B. 834, 110 
W.Va. 649. 

89. Cal,—^Tarpey v. McClure, 213 P. 
983, 190 Cal. 593. 

Petermination for voters’ ixLfoxma- 
tion 

Statute providing that the state 
engineer **shall ascertain and deter¬ 
mine the practicability, feasibiUty 
and utiUty of the proposed projects/' 
is not an attempted delegation of 
legislative power, but rather calls 
for performance of administrative 
functions, intended only for infO]> 
mation and guidance of voters. 

Cal.—^Tarpey v. McClure, supra. 

90. XJ.S. —Texas Co. v. Montgomery, 
D.C.Lia., 73 F.Supp. 527, affirmed 
68 S.Ct. 209, 832 U.a 827, 92 UBd. 
402. 

Mass.—Commonwealth v. Hyde,, 118 
NJEL 643, 230 M^s. 6.. 

91. XJ.S.—U. S. v. Commodore Park, 
Va., 65 S.Ct 803, 324 U.S; 386, 89 
IxEd. 1017—^tate of Wisconsin v. 
State of Illinois, 49 S.Ct. 163, 278 
Xr.S. 367, 73 UEd. 426. 

Basns or reservoirs 
U.a— Ryan v. Chicago, B. 4b Q. R. 
Co., C.GLA.Wla, 59 P.2d 187—State 
of Miaalouri.ex reL.and to Use.of 


Camden County, Mo., v. Union 
Electric Light & Power Co., D.C., 
Mo.. 42 P.2d 692. 

Alabama Power Co. v. Culf Pow¬ 
er Co., D.C.Ala., 288 P. 606. 
Bumpiiig of material into water 
U.S.-.U. S. V. Romard, CaN.T., 89 
P. 156. 

Removal of materials from bed 
K a n .—Consumers' Send Co. v. Execu¬ 
tive Council of State of EAnsas, 
268 P. 123, 126 Kan. 233. 

9a U.S.—Union Bridge Co. v. U. S., 
Pa.. 27 act. 367, 204 U.S. 364, 51 
L.Ed, 623, 

Delaware R. Go.. v. Weeks, D.a 
Del., 293 F. 114. 

D.C.—rMiami Beach Jockey Club v. 
Dem, 86 P.2d 135, 66 App.D.C. 254, 
certiorari denied 67 S.Ct 17, 299 

U, a 656, 81 L.Ed. 409. 

12 C.J. p 845 note 65. 

93. U.S.—^Alabama Power Co. v. 
Gulf Power Co., D.CJUa., 288 P. 
606. 

94. U.S,—U. S. V. Ormsbee, D.d.Wls., 
74 P. 207. 

95. U.S.—U. S. V General Petroleum 
Corp. of Cat, D.C.Caa., 73 P.Supp. 
225, affirmed, GA., Continental OU- 

. Co. V. U. S,. 184 P.2d 802—Amazon 
Petroleum Corporation v. Railroad 
Commission of Texas, D.GTex., 5 
P.Supp. 633. 

CaL—Wotton r. Bush, 261 F.2d 266, 
41 Cal.2d 460. 

Ky.—Whitaker v. Green River Coal 
Co., 122 S.W.2d 1012, 276 Ky. 48, 
119 A,L.R. 1466.: 

OkL—Oklahoma Natural Gas Co. v, 
Choctaw Gas Co., 286 P.2d 970, 20'6 
Okl. 255—Cities Service Gas Co. 

V. Peerless Oil & Gas Co., 220 P.2d 
. 279, 203 OkL 36, affirmed 71 S.Ct 
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I 215, 840 Tr.S. 179, 95 LuBd. 190, and 
i Phillips Petroleum Co. v. State, 
71 S.Ct 221, 840 U.S. 190, 95 L.Bd. 
204. 

Pa.—^Dufour v. Maize, Com.Pl., 67 
Dauph.Co. 884. 

96. Okl.—Patterson v. StanoUnd Oil 
& Gas Co., 77 P.2d 83, 182 Okl. 
155, appeal dismissed 59 S.Ct 259, 
805 U.S. 876. 88 L.Ed. 231. 

97. U.S.—Panama Refining Co. v. 
Ryan. Tex., 55 S.Ct 241, 293 U.S. 
388, 79 UEd. 446. 

Ryan v. Panmna Refining Co., 

C.C.A.Tex., 71 P.2d 8, reversed bn 
other grounds 65 - S.Ct 241, 293 
U.S. 888. 79 L.Bd. 446. ' 

U. S. V. General Petroleum Corp. 
of Cal., D.aCai, 73 P^Supp! 225, 
affirmed, C.A., 184 P.2d 802. 

93. U.S.—^P. C. Henderson; Inc. v. 
Railroad Commission of Texas, D.C 
Tex,, 56 P.2d 218, appeal dismiss¬ 
ed 63 S.Ct 4, 287 U.S. 672, 77 L.®! 
579. 

Tex.—^Trapp v. -Sheii Oil Co., 198 S. 

W,2d 424, 145 Tex. 828. 
Possibility of other nseS 
A' statute is not' ihvalid as delegat¬ 
ing legislative power which author¬ 
izes a commission to determine 
whether there are uses other 
those of light and fuel to which gas 
may be put without allowing" it to 
escape. 

U.S.—^P. C. Henderson, Ino., v. Rail¬ 
road Commission of Texas, . D.C. 
Tex,, 56. P..2d, 218, appeal 'dismissed 
.63 S.Ct 4, 287 U.S. 672, 77 LuBd. 
679. 

99, U.S.—Atlas' Pipe Line Co. v. 

Sterling, D.C*Tex.; 4 P.Supp* 441. 
jBTa.—^Mayo v. Texas Co.,"a8a- Sa 
266, 137 Pla. 218. 
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production, handling, or use of minerals. On the 
other hand, the legislature cannot empower execu¬ 
tive agencies to ascertain and partition rights of 
owners of mineral resources,^ or, in the absence 
of a standard for the agenc/s guidance, to prohib¬ 
it the-transportation of minerals and it has been 
held that the legislature may not authorize mine op¬ 
erators to make rules to become effective on the 
approval of an executive officer.^ 

Executive agencies may be empowered to issue 
permits or licenses to produce or mine particular 
minerals,^ and, a standard having been prescribed 
for their guidance, to exercise discretion in fixing 
the amount of a bond of a distributor of fuel.® 
Where it possesses the power itself, the legislature 
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may delegate to an executive officer the power to 
fix prices of fuel,® but it must prescribe a sufficient 
standard for his guidance,^ and cannot empower 
him to declare violations of price-fixing orders a 
crime.® A statute for the stabilization of a mining 
industry has been held not invalid as delegating leg¬ 
islative power to an executive agency charged with 
carrying it into effect® 

(d) Forestry and Forest Reservations 

The tegfsUture may delegate to executive officers or 
agencies the authority to make rules and regulations 
concerning forests and forest reservations. 

The legislature may authorize executive officers 
or agencies to make rules and regulations govern¬ 
ing forests^® and forest reservations,^^ and to make 


l 4 u—O'Meara v. Union Oil Co. of 
Cal., 33 So.2d 506, 212 L«. 745— 
Hunter Co. v. McHugh. 11 So.2d 
495, 202 La. 97, appeal dismissed 
64 S.Ct 19, 820 U.S. 222, 88 L.Ed. 
5. 

People v. Moynihan, 200 .N,T. 
S. 434,121 Misc. 84. 

Okl.—Croxton v. State,. 97 P.2d 11, 
186 Okl. 249. 

'Tex.—Corzelius v. Harrell, Clv.App., 
179 S.W.2d 419, reversed on other 
grounds 186 S.W.2d 961, 148 Tex. 
509—^Peterson v. Grayce Oil Co., 
Civ^App., 87 S.W.2d 867, affirmed 
Grayce Oil Co. v. Peterson, 98 S.W. 
2d 7W, 128 Tex, 550. 

40 C.X p 1136 note 16. 

JCeasTiziag produotion 
Legislature can delegate to com¬ 
mission authority to promulgate reg¬ 
ulations requiring producers to meas¬ 
ure oil production in a particular 
manner. 

Tex.—^Baggett & Barcus v. State, Civ. 
App., 86 S.W.2d 858. 

Buies or orders for preventioxi of 
waste of mineral resources. 

U.S.—Champlin Refining Co, v. Cor¬ 
poration Commission of State of 
Oklahoma, B.C.OkL, 51 r.2d 828, 
modified on other grounds 52 S.Ct 
m, 286 U.S. 210, 76 L.Ed. 1062, 86 
A.L.R. 403. 

Atlas Pipe Line Co. v. Sterling, 
I>.C.Tex., 4 F.Supp. 441. 

•Okl.—C, C. Julian Oil 8b Royalties 
Co. V. Capshaw, 292 P, 841, 146 OkL 
287. 

Tex.—State v. Jarmon, Clv.App., 25 
S.W.2d 936, error dismissed. 

Carter v. State, 116 S.W,2d 871, 
135 Tex.Cr. 457, appeal dismissed 
69 S.Ct 71, 305 U.S. 667, 88 L.Bd. 
861. ^ ... 

‘Battening fuel 

N.T.—People v. Moynihan, 200 N.T.S. 
484, 121 Misc. 34. 

Protection of life or property 
An adminlstra.tive agency, may be 
empowered to“ promulgate rules for 
protection of life or of the inter¬ 


ests of other persons in the process 
of developing mineral resources. 

U.S.—Champlin Refining Co. v. Cor¬ 
poration Commission of State of 
Oklahoma, D.C.Okl., 61 F.2d 823, 
modified on other grounds 62 S.Ct 
569. 286 U.S. 210, 76 KEd. 1062, 
86 A.L.R. 403. 

Tex.—State v. Jarmon, Civ.App., 25 
S.W.2d 936, error dismissed. 

L U.S.—ConsoUdated Gas Utilities 
Corporation v. Thompson, D.C,Tex., 
14 F.Supp. 318, affirmed 57 S.Ct 
364, 300 U.S. 55, 81 L.Ed. 610. 

2. U.S.—^Panama Refining Co. v. 
Ryan, Tex, 65 S.Ct 241, 293 U.S. 
888, 79 L.Ed. 446. 

Fetroleunoi exceeding amount permit¬ 
ted by state 

Section of National Industrial Re¬ 
covery Act authorizing president to 
prohibit transportation in interstate 
and foreign commerce of petroleum 
produced in excess of amount per¬ 
mitted by state was unconstitution¬ 
al delegation of legislative power, 
notwithstanding introductory section 
declaring national emergency and 
providing In part that policy of con¬ 
gress is to eliminate unfair compe¬ 
tition and to conserve natural re¬ 
sources. 

U.S.—^Panama Refining Co. v. Ryan, 
supra. 

Contra U, S. v. Fletcher, J>.C. 
Idaho, .8 F.Supp. 238. 

3, Ky.—Anderson’s AdmT v. Gran¬ 
ville Coal Co., 265 S.W. 472, 206 
Ky. 111. 

4k. S.C.—State v. Hagood, 9 SJB3. 686, 
80 S.C. 619, 8 L.R.A. 841. 

Tex—Carter v. State, 116 S.W.2d 
271, 185 TexCr. 467, appeal dis¬ 
missed 59 S.Ct 71, 805 U.S. 657, 
83 L.Ed. 351. 

5- HI.—^People ex rel. Rice v. Wilson 
Oil Co., 4 N,B.2d 847, 864 IlL 406, 
107 A.L.R. 1500. 

Mich.-^Argo Oil Corporation v. At¬ 
wood, 264 N.W. 285, 2T4 Mich. 47. 
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Parttonlar standard held snifioieut 
Statute providing that executive 
department fixing penalty of bond re¬ 
quired of a distributor of motor fuels 
shall take into consideration amount 
of business reasonably expected to 
be handled, and that penalty shall 
be such as will protect state against 
failure to pay amount provided un¬ 
der statute, is not invalid as dele¬ 
gating legislative powers to depart¬ 
ment. 

IlL—^People ex rel. Rice v. Wilson 
Oil Co., 4 N.B.2d 847, 364 HI. 406. 
107 AX..R. 1600. 

6. U.S.—Sunshine Anthracite Coal 
Co. v. Adkins, Ark., 60 S.Ct 907, 
810 U.S. 381, 84 L.Ed. 1263, 

Ford v. U. a, C.aA.Ohio, 281 F. 
298, reversed on other grounds 44 
S.Ct 300, 264 U.S. 289, 68 L.Ed. 
658. 

D.C.—City of Atlanta v. National Bi¬ 
tuminous Coal Commission, D.C., 
26 F.Supp. 606, affirmed City of 
Atlanta v. Ickes, 60 S.Ct 170, 308 

U. S. 617, 84 L.Bd. 440. 

7- N.T.—Darweger v. Staats, 196 N. 
E. 61, 267 N.Y. 290. 

People V. Greenbaum, 280 N.T.S, 
771, 244 App,Dlv. 778. 

Ohio.—State ex rel. Reams v. Dusha, 
198 N.B, 735, 50 Ohio App, 486, af¬ 
firmed Divisional Code Authority 
No, 28 Retail Solid Fuel Industry 

V. Reisenberg, 196 N.B. 424, 129 
Ohio St 679. 

8. N.T.—^Darweger v. Staats, 196 N. 
B. 61, 267 N.T. 290. 

People V. Greenbaum, 280 N.T.S. 
771, 244 App.Div. 778. 

9. U.S.—^R. C. Tway Coal Co. v. 
Glenn, D.C.Ky., 12 F.Supp. 570. 

10. U.S.—U. S. V. Reeves, D.aArk.. 
89 F.Supp. 680—U. S. v. Johnston, 
D.CWJVa., 88 F.Supp. 4. 

Idaho.—Chambers v. McCollum, 272 
P. 707, 47 Idaho 74. 

11. U.S.—Light V. U. S., Colo., 31 S. 
Ct 485, 220 U.S. 623. 55 L.Ed. 670— 
U. S. V. Grimaud, Cal., 31 S.Ct 
480, 220 U.S. 506, 55 L.Ed. 563. 
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violations of such rules a crime.^^ Jt may authorize 
a state conservation commission to select sites for 
and establish state parks.i2.5 Also, a forestry board 
may be empowered to fix charges for certain serv¬ 
ices rendered in connection with trees.^3 

(e) Game, Birds, and Fish 

The legfelature may authorize executive officers or 
bodies to administer statutes regulating the hunting, 
taking, killing, possession, disposal, sale, purchase, or 
shipment, or otherwise providing for the protection and 
propagation, of game, birds, and fish. 

The legislature may authorize executive officers 
or bodies to administer statutes regulating the 
hunting, taking, or killing,or otherwise providing 
for the protection and propagation,^5 of game, birds. 
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or fish, and authorize them, in performing such 
functions, to determine the existence of facts^6 
and to promulgate rules, regulations, or orders 
but the legislature cannot empower them to exercise 
strictly legislative powers.^* 

Thus, the legislature may authorize, or particular 
statutes have been held not invalid which author¬ 
ize, executive officers or bodies to determine the 
expediency of the application of a statute to chang¬ 
ing local conditions,to permit or prohibit the 
taking of game or fish according to whether the 
taking will or will not result in the depletion or 
destruction of the species or in waste to promul¬ 
gate rules and regulations as to the time,^i place ,22 
extent to which ,22 or means by which,24 game, 


XT. S. V, Rlzadnelll, D.aidaho, 
182 P. 675—^Dastervlgnes v. U. S., 
Cal., 122 F. 30, 58 C.C.A. 346. 
Ariz.—Bent v. U. S., 76 P. 465. 8 
Ariz. 413, 71 P. 920. 8 Arlz. 138. 

12 C.J. p 845 note 67. 

13. U.S.—U. S. V. Grimaud, CaL, 31 
S.Ct 480. 220 U.S. 506, 55 Ii.£d. 
563. 

ItQj; Iowa.—^Mathiasen v. State Con¬ 
servation Commission, 70 Nr.W.2d 
15S. 

la Md.—Chesapeake, etc., Tel. Co. 
V. Goldsborough, 94 A. 322, 125 Md, 
666, 676. 

IDaspectioiL foz pennlt to cat trees 
A hoard of forestry may be au¬ 
thorized to fix charges for the in¬ 
spection of roadside trees to deter¬ 
mine the conditions under which per¬ 
mits for cutting and trimming them 
shall be issued. 

Md.—Chesapeake, etc., TeL Co. v. 

Goldaborough, supra. 

12 C.J. p 848 note 9. 

14. U.S.—U. S. V. Travis, B.C-Ky., 
66 F.Supp. 413. 

Fla.—Nash v. Vaughn, 182 So. 827— 
State ex rel. Oglesby v. Hand, 119 
So. 376, 96 Fla. 799. 

R.I.—^Payne v. Providence Gas Co., 
77 A 145, 81 R.L 295, Ann-Cas. 
1912B 65. 

Tex.—^Tuttle v. Wood, Civ.App., 35 S. 

W.2d 1061, error refused. 

Vt,—^Elliott V. State Fish & Game 
Commission, 84 A2d 588, 117 Vt 
61. 

Wash.—Frach v. Schoettler, 280 P,2d 
1038—State v. Nelson, 261 P. 796, 
146 Wash. 17. 

15. Mo,—State v. Freeland, 300 S.W. 
675, 318 Mo. 560. 

16. Mich.—^People v. Soule, 213 N.W. 
195, 238 Mich. 130. 

Wash.—State v, Thompson, 191 P. 
620, 111 Wash. 525. 

17. Mich.—People v. Soule, 213 N.W. 
195, 238 MlcK 130. 

Vt.-TBlliott V. State Fish & Game 


Commission, 84 A2d 588, 117 Vt 
61. 

Wash.—Frach v. Schoettler, 280 P. 
2d 1038. 

Wls.—State V. Winkler, 88 N.W.2d 
471, 255 Wis. 352—Olson v. State 
Conservation Commission, 298 N. 
W. 262, 235 Wls. 473—State v. Sor¬ 
enson, 260 N.W. 662, 218 Wis. 295. 
Bole held, enacted by legislatnze 
Where game commission under 
statute repealing all game regula¬ 
tions as statutes and declaring them 
to be operative as rules of the game 
commission until modlUed or repeal¬ 
ed by such commission never repeal¬ 
ed or modified statutes relating to 
the taking of deer, accused charged 
In language of such statutes with 
unlawfully possessing a deer could 
not challenge statute griving commis¬ 
sion power to enact game regulations 
as being an unwarranted delegation 
of legislative power, since rule un¬ 
der whl(fix accused was charged was 
enacted by the legislature and not 
the commission. 

Wash.—State v. Smith, 85 P.2d 661, 
197 Wash. 363. 

ISi Iowa.—State v. Van Trump, 275 
N.W, 669, 224 Iowa 604, 

Wash.—State v. Thompson, 191 P. 
620, 111 Wash. 525. 

16. Wash.—State v. Thompson, su¬ 
pra. 

20. Cal.—People v. Globe Grain & 
Milling Co., 294 P. 8, 211 Cal. 121. 
N.H.—Musgrove v. Parker, 163 A 
320, 84 N.H 650. 

Vt,—Elliott v. State Fish & Game 
Commission, 84 A2d 588, 117 Vt. 
61. 

Authority to aaiiead Xteld not dele- 
gated 

A statute providing that the tab¬ 
bing of fish shall be governed by the 
law then in force until such time 
as the commission shall act pursu¬ 
ant to the authority conferred on it 
is not Invalid as authorizing the 
commission to repeal an act of the 
legislature. 


Wls.—State V. Sorenson, 260 N.W, 
662, 218 Wis. 295. 

21 . U.S.—U. S. V. GrilHn, B.aOa., 
12 F.Supp. 185—Shouse v, Moore, 
D.C.Ky., 11 F.Supp. 784. 

Me.—^McKenney v. Farnsworth, 118 
A 237, 121 Me. 450. 

N.M.—State ex rel. Sofeico v. Heffer^ 
nan, 67 P.2d 240, 41 N.M, 219. 

N.C.—State v. Dudley, 109 S.B. 63, 
182 N.C. 822. 

Or.—State v. Burckhard, 294 P. 1108, 
135 Or. 86. 

Wash.—^Vail v. Seaborg, 207 P. 15, 
120 Wash. 126. 

22 . m.—^People V. Walton, 146 N.B. 
182, 814 Ill. 46. 

Minn.—Schmidt v. Gould, 216 N.W. 
216, 172 Minn. 179. 

N.C.—State v. Dudley, 109 S,E. 63, 
182 N.C. 822. 

Or.—^Monroe v. Wlthycombe, 166 P. 
227, 84 Or. 328. 

Wash.—Vail v. Seaborg, 207 P. 15, 
120 Wash. 126. 

23. U.S.—U, S. v. Griffin. D.C.Ga.. 
12 F.Supp. 135. 

Cal.—^People v. Monterey Fish Prod¬ 
ucts Co., 234 P. 398, 196 Cal. 648, 
38 AL.R. 1186, 

Fla.—Sylvester v. Tindall, 18 So.2d 
892, 154 Fla. 663. 

N.M.—State ex reL Sofeico v. Heffer- 
nan, 67 P.2d 240, 41 N.M. 219. 

N.C.—State v. Dudley, 109 S.E. 63, 
182 N.C. 822. 

24. U.S.—Cerritos Gun Club v. Hall, 
C.C.ACaL, 96 P.2d 620. 

U. S. V. Grlflln, D.C.Ga., 12 F. 
Supp. 135. 

Ala.—Skrmetta v. Alabama Oyster 
Commission, 168 So. 168, 232 Ala 
371. 

N.M.—State ex rel. Sofeico v. Heffer- 
nan, 67 P.2d 240, 41 N.M. 219. 

N.C.—State v. Dudley, 109 S.E. 63, 
182 N.C. 822. 

Wash.—^Vall v. Seaborg, 207 P. 15, 
120 Wash. 126. 

PxohibltLag dogs In game refuge 

U.S.—U. S. V, Minchew, D.C.Fla, 10 
F.Supp, 906. 
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birds, or fish may be hunted, taken, killed, possess¬ 
ed disposed of, sold, purchased, or shipped; to ac¬ 
quire land for the creation of game refuges to 
stock a stream with fish,26 or to give permits for 
fish propagation to such persons as it may think 
proper to appoint a fish warden or to elect 
whether packers shall contribute shells or a money 
equivalent as a condition to their taking certain 
fish.2» 

On the other hand, it has been held that the leg¬ 
islature may not delegate to a commission the pow¬ 
er to define game fish, birds, or animals,30 and par¬ 
ticular statutes authorizing a commission to deter¬ 
mine an open season have been held invalid as not 
prescribing the facts which shall control its deter- 
niination.3^1 The legislature cannot empower a game 
or fish commission to declare particular acts a 
crime,33 but it may make a violation of the rules 
of the commission a crime*3S 

(S) Corporations in General 

The legislature may delegate to executive officers 
or agencies the authority to promulgate orders of an 
administrative or of a legislative nature governing par¬ 
ticular types of corporations. 

The power to promulgate orders of an administra¬ 
tive or of a legislative nature governing particular 
types of corporations may be vested by the legis¬ 
lature in executive officers or agencies,^^ such as 
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an order relieving a holding company from a prima 
facie presumption of control which arises from a 
specified percentage of stock ownership, 35 or per¬ 
mitting a distribution of assets other than surplus 
profits when such action will not leave the corpo¬ 
ration in an unsafe financial condition.35 The leg¬ 
islature may delegate to an executive board the 
power to determine whether the name of a proposed 
corporation is so similar to that of an existing cor¬ 
poration as to mislead the public.37 

(6) Creation of Municipal Corporations 

The legislature cannot delegate to executive officers 
or boards the power to create municipal corporations. 

The legislative power to create municipal corpo¬ 
rations cannot be delegated to executive officers or 
boards, but the legislature may prescribe a standard 
for its guidance and empower executive officers or 
boards to determine facts on which the operation 
of a statute providing for the creation of such cor¬ 
porations depends.38 

(7) Crime Prevention and Punishment 

Whits the legislature may not empower executive 
officers or agencies to define crimes or prescribe punish¬ 
ment, It may make violations of the rules of such officers 
or agencies a crime punishable In a manner prescribed 
by statute. 

Generally speaking, the legislature may not au¬ 
thorize executive agencies to define, or to declare 


25. n.S.— tr. S. V. 2,271.29 Acres. 
More or Leas, of Land in La 
Crosse, Trempeleau, Vernon, and 
Grant Counties, Wis., D.C.W1S., 81 
F.2d 617. 

26. Or.—^Monroe v. Wlthycombe, 165 
P. 227, 84 Or. 328. 

27. Mich.—People v. Brooks, 59 N. 
W. 444, 101 Mich. 98. 

28. Or.—Beed v. Dunbar, 69 P. 451, 
41 Or. 509. 

29. Md.—^Leonard v. Earle, 141 A. 
714, 155 Md. 252, affirmed 49 S.Ct. 
372, 279 TJ.S. 892, 78 L.Bd. 754. 

30. N.M.—State ex reL Sofelco v. 
Heflernan, 67 P.2d 240, 41 N.M. 
219. 

31. Or.—Winslow v. Fleischner, 228 
P. 101, 112 Or. 28, 34 AL.R. 826. 

Oonditlotxs of vaiions localities 
A statute authorising a commis¬ 
sion to vary the open season to suit 
the conditions of various localities Is 
an invalid delegation of legislative 
power. 

La.—State v. BlUot, 97 So. 589, 154 
La 402. 

38. In, Texas 

(1) A statute penalizing comme]> 
dal fishermen for fishing In public 
waters without a permit from the 


game and fish commission has been 
held not invalid in one case, as em¬ 
powering the commission to pre¬ 
scribe a penalty. 

Tex.—^Tuttle v. Wood, Civ.App., 85 
S.W.2d 1061, error refused. 

(2) However, the contrary has 
been held In another case. 

Tex.—Stephenson v. Wood, CivA.pp., 
85 S.W.2d 794. 

33. U.S.—XT. S. V. Minchew, D.aBla. 
10 F.Supp. 906. 

N.C.—State v. Dudley, 109 S.B. 63, 
182 N.C. 822. 

34. U.S.—American Power & Light 
Co. V. Securities and Exchange 
Commission, 67 S.Ct. 133, 329 U.S. 
90, 91 L.Ed. 103. 

United Gas Improvement Co. v. 
Securities and Exchange Commis¬ 
sion, C.aA3, 188 F.2d 1010—Com¬ 
monwealth & Southern Corp. v. Se¬ 
curities and Exchange Commission, 
aaA.8, 184 P.2d 747. 

OkL—^Protest of Downing, 28 P.2d 
178, 164 Okl. 181—Ex parte Sales, 
238 P. 186, 108 OkL 29—^Ex parte 
Tindall, 229 P. 125, 102 OkL 192. 

35. U.S.—^Electric Bond & Share Co. 
V. Securities and Exchange Com¬ 
mission, C.C.AN.Y., 92 F.2d 680. 
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affirmed 58 S.CL 678, 803 U.S. 419, 
82 LuBd. 936, 115 AL.R. 105. 

36. Cal.—^Dominguez Land Corpora¬ 
tion V. Daugherty, 238 P, 703, 196 
CaL 468. 

37. HI.—^Investors Syndicate of 
America v. Hughes, 88 N.E.2d 764, 
378 Ill. 418. 

Tex.—^Board of Insurance Corners v. 
National Aid Life, Civ.App., 73 
S.W.2d 671, error refused. 

38. Or.—^Board of Directors of 
Northern Wasco County Peoples* 
Utility Dish v. Kelly, 137 P.2d 296, 
171 Or. 691. 

S.C.—Gaud V. Walker, 58 S.E.2d 316, 
214 S.C. 451. 

W.Va—Wiseman v. Calvert, 59 S.B.2d 
445, 134 W.Va. 303. 

Wis.—Clam River Electric Co. v. Pub¬ 
lic Service Commission of Wiscon¬ 
sin, 274 N.W. 140, 225 Wls. 198. 

12 CJ. p 847 note 99 [al. 

SnAoleney of petition 
The legislature may delegate to 
an administrative agency the power 
to determine whether a petition for 
the Incorporation of a municipality 
has been signed and published as re- 
aulred by law. 

Miss.—^Jackson v. Whiting, 36 So. 
611, 84 Miss. 168. 
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acts which shall constitute, crimes.®^ Thus, it has 
been held by some authorities that the legislative 
department may not delegate to an executive officer 
the power to determine what acts in relation to a 
certain subject matter shall constitute a crime 
but there is also authority to the contrary,and it 
is now established that the legislature may authorize 
an officer or body to make rules and regulations for 
the purpose of carrying out the objects of a statute, 
and may make a violation of these rules a criminal 
offense, punishable in a manner prescribed by exist¬ 
ing law.^2 Also, it has been held that administrative 
agencies may be authorized to ascertain conditions 
on which a statute may operate in imposing a pen- 

alty.^3 

In applying these principles, particular statutes 
have been held not invalid as delegating legislative 
authority which create a crime commission,which 


provide that prosecutions shall be commenced only 
on the express direction of a designated executive 
officer,^^*^ or which make first offenses misdemean¬ 
ors and subsequent offenses felonies and a statute 
punishing the abandonment of a wife married sub¬ 
sequent to the institution of a prosecution for seduc¬ 
tion has been held not invalid as authorizing en¬ 
forcement officers to suspend the seduction statute.^® 
A statute authorizing special counsel to enforce the 
criminal law in case of the disqualification of a local 
prosecutor has been held not invalid as violating a 
constitutional provision forbidding the delegation of 
power to any person to control or interfere with 
any county.^"^ 

Punishment The legislature may not authorize 
executive agencies to prescribe the penalty or pun¬ 
ishment for crimes, but statutes have been held 
not invalid which authorize them to determine 


39. tJ.S.—^Texas Co. v. Montgomery, 

D. CXa., 73 F.Supp. 527, affirmed 
68 S.Ct. 209, 333 U.S. 827, 92 KBd. 
402—tr. a V. Maid, D.C.Cal., 116 
F. 650. 

Ky.—^Bloemer v. Turner, 137 S.W,2d 
387. 2S1 Ky. 822. 

lia.—State v- Maitrejean, 192 So. 861, 
193 L^a. 824. 

Mass.—Commonwealth v. Biaz, 95 N. 

E. 2d 666. 326 Mass. 525. 

N.T.—^Darweger v. Staats, 196 N-B. 
61. 267 N.Y. 290—People v. Ryan, 
195 X.E. 822, 267 N.Y. 133, 

People V. Greenbaum, 280 N.Y.S. 
771. 244 App.Blv, 778—People v. 
Grant, 275 N.Y.S. 74, 242 App.Div. 
310. affirmed 196 N.B. 553, 267 N. 
Y, 508. 

N.C.—State v. Curtis, 52 S.E.2d 364, 
230 N.C. 169, 

Tex.—Tuttle v. Wood, Civ.App., 35 
S.W.2d 1061, error refused. 

Va.—^Taylor v. Commonwealth, 46 S. 

E. 2d 384, 187 Va, 214. 

16 C.J. p 62 note 80. 

40. U.S.—^Texas Co. v. Montgomery, 
D.CLia., 78 F.Supp. 527, affirmed 
68 act. 209, 332 U.a 827, 92 UEd. 
402. 

Arte.—Dent v. U. S., 71 P. 920, 8 Arte. 
138. 

CaL—^Ex parte Cox, 63 CaL 21. 

16 C.J. p 62 note 31. 

41. U.S.—^U, S. V. Grimaud, CaL, 31 
act. 480. 220 U.S. 606, 55 UBd. 
563. 

Contra U. a v. Louisville, etc., R. 
Co., D.C.AUL, 176 F. 942—^U. S. v. 
Matthews, D.aWash., 146 F. 806— 
U. a V. Blasingame, D.dCaL, 116 

F. 654. 

49. U.S.—Randall v. U. S., C.C.A. 
Ga., 148 P.2d 234. certiorari denied 
66 act. 1579, 325 U.S. 885, 89 L.Bd. 
2000—U. a V. TIshman, C.CA.I11., 
99 F.2d 961, certiorari denied 59 
act 486, 306 U.a 63$, 83 I-.Bd. 
1038. 


U. S. V. Dettra Flag Co., D.C.Pa., 
86 F.Supp. 84—U. a V. Trilling. D. 
C.Pa., 61 F.Supp. 843—U. S. v. 62 
Packages, More or Less, of Mar- 
mola Prescription Tablets. D.C. 
Wis., 48 F.Supp. 878, affirmed, C. 
C.A., 142 P.2d 107, certiorari denied 
Raladam Co. v. U. S., 66 aCt 68, 
323 U.S. 731, 89 LJBd, 687—U. S. V. 
Griffin, D.C.Ga., 12 F.Supp. 135— 
Shouse V. Moore, D.C.Ky., 11 F. 
Supp. 784—Corpus Jtirls cited in U. 
S. V. Minchew, D.CFla., 10 F.Supp. 
906, 907—Richmond Hosiery Mills 
V. Camp, D.CGa., 7 F.Supp. 139, af¬ 
firmed, C.C.A., 74 F«2d 200—Camp¬ 
bell V. Chase Nat Bank of City of 
New York, D.CN.Y., 6 F.Supp. 166, 
appeal dismissed 64 aCt 466, 291 
U.S. 686, 78 L.Bd. 1073, motion de¬ 
nied 54 act 459, 291 U.S. 648, 78 
L.Ed. 1048, and affirmed, C.C.A., 71 
F.2d 669, 94 A.L.R. 708, certiorari 
denied 55 S.Ct 108, 298 U.S. 692, 
79 L.Bd. 686, and affirmed, C.C.A., 
71 P,2d 671, certiorari denied 65 
act 108, 293 U.S. 692, 79 L.Ed. 
686—U. a V. Calistan Packers, D. 
C.Cal., 4 F.Supp. 660. 

DeL—^State v. Retowskl, 176 A. 825, 
6 TV.W.Harr. 830. 

D.C.—Watkins v. District of Colum¬ 
bia, Mun.App., 60 A.2d 227. 

Mass.—Commonwealth v. Diaz, 95 N. 
B.2d 666, 326 Mass. 525. 

Mich,—People v. Soule, 213 N.W. 195, 
238 Mich. 130. 

Mo.—^Marsh v. Bartlett 121 S.W.2d 
737, 343 Mo. 626, 

N.Y.—^Darweger ▼. Staats, 196 N.E. 
61. 267 N.Y. 290. 

People V. Greenbaum, 280 N.Y.S. 
771. 244 App.Div. 778—People v. 
Sullivan. 280 N.Y.S. 48,-244 App. 
Dlv. 469. 

People V. Bevevino, 112 N.Y.a 
2d 647, 203 Misa 723—People v. 

' Brongofsky, Mag.Ct, 50 N.Y.S.2d 
32, 181 Mlsc. 782. 
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N.C.—Durham Provision Co. v. 

Daves, 128 aB. 593, 190 N.a 7. 

Pa—Commonwealth v. Konefie, 22 Pa 
Dist & Co. R. 616. 

S.C.—Stovall V. Sawyer, 187 S.B. 821 
181 S.C. 379. 

Tex.—^Tuttle v. Wood, Civ.App., 36 S. 

W.2d 1061, error refused. 

W.Va—State v. Bunner, 27 S.B.2d 
823, 126 W.Va 280. 

12 C.J, p 847 note 97—16 C.X p 62 
note 32. 

Necessity of definite pzovislpn as to 
crime 

A legislative body may delegate to 
an executive officer power tt> make 
rules promoting legislative object at 
hand, a violation of which will be 
deemed a crime where legislature ex¬ 
pressly and definitely so provides. 
N.Y.—People v, Sullivan, 280 N.Y.a 
48, 244 App.Div. 469. 

43. N.T.—^People, on Information of 
Siegel' V. Weingrad, 26 N.Y.S.2d 841. 

Tex.—^Tuttle v. Wood, Civ.App., 35 
S.W.2d 1061, error refused. 

44. Tena—Joyner v. Priest 117 a 
W.2d 9, 173 Tenn. .820. 

44.6 U.S.—U. S. V. BioflC, D.aN.Y., 40 
F.Supp. 497. 

46- Cal.—^People v. Mock- Don Yuen, 
227 P, 948, .67- CaLApp. .597. 

46. Tex.—Schneider v. State, 285 S. 
W. 823, 105 Tex.Cr. 1. 

47. Cal.—Sloane v. Hammond, 254 
P. 648, 81 CaLApp. 690. 

4a U.S.—U. S. V. Dettra Flag Co., 
D.C.Pa., 86 F.Supp. 84. 

N.Y.—People v. Ryan,. 196 822, 

267 N.Y. 188. 

People V. Greenbaum, 280 N.Y.S. 
711, 244 App.Div. 778—People v. 
Grant 276 N.Y.S. 74, 242 App.Div. 
810, affirmed 196 N.B. '653, 267 N.Y. 
508. 

Darweger v. Staats, 275 N.Y.S. 
394, 168 Misc. 622. affirmed 278 N. 
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whether a prisoner is incorrigible within the mean¬ 
ing of a provision authorizing the removal of in- 
corrigibles from the reformatory to the penitentia- 
^,49 to determine how long convicted persons shall 
be detained and how they shall be treated,49*5 to 
fix compensation to be paid convicts for their labor 
whiclT will best effect the purpose of such pay¬ 
ment,5° and to grant^i or revoke^^ paroles. Stat¬ 
utes providing for the punishment of habitual crim¬ 
inals have been held not to be unconstitutional as 
an improper delegation of legislative authority, even 
though they make it discretionary with an executive 
officer as to whether to charge or waive prior con¬ 
victions.®^*® 
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Place of punishment The legislature may dele¬ 
gate to some administrative board the power to de¬ 
termine the place of ptmishment.52.‘i0 

(8) Highways and Bridges 

While legislative powers cannot be delegated with 
respect to public roads and bridges, details as to their 
construction, administration, or ,use may be left to ad¬ 
ministrative agencies. 

Statutes are, or particular statutes have been 
held, not invalid which vest in an executive agency 
control and supervision of public roads and high¬ 
ways, ®2 including the power to locate, construct, 
and maintain a system of public roads and high- 
ways,®4 and to make rules and regulations with re- 


T.S. 87, 243 App.Dlv. 380, aflarmed 
196 N.B. 61, 267 N.Y. 290. 

Tex.—^futtle v. Wood, Civ.App., 36 
aW.Sd 1061, error refused. 
ISeataUy defident offender 
The authority delegated to super¬ 
intendent of institution to which 
mentally deficient offender has been 
committed and, the commissioner of 
mental hygiene and the director of 
public welfare during period of com¬ 
mitment and not beyond period eguiv- 
alent ,to maximum sentence for of¬ 
fense of which he was convicted is 
ministerial, not legislative or judi¬ 
cial, and such ddegation is lawful. 
Ohio.—-State ex reL Solomon v. Bush-> 
ong, 88 N.Bl2d 703, 86 Ohio App. 
333. 

49. Wls.—^In re Linden, 88 N.-W. 645, 
112 WIs. 623. 

49.5 CaL—^In re Herrera, 148 ,P.2d 
845, 23 Cal.2d 206. 

60. ky.—State Board of Charities 
and Corrections v. Hays, 227 S.W. 
282, 190 Ky. 147. 

51. N.T,—O’Connor v. State Board 
of Parole, 68 3Sr.T.S.2d 726, 270 
AppJ>lV. 93. 

Tenn.—Woods v. State, 169 S.W. 668, 
180 Tenn. 100, L.R.A.1915P 631. 
W.Va,—Cohn v. Ketchum, 17 S.E.2d 
43, 123 W.Va. 634. 

62. Iowa.:—Kirkpatrick v. Hollowell, 

196 N.W. 91, 197 Iowa 927, amend¬ 
ed on other grrouzids 198 H.W. 81, 

197 Iowa 927. 

Kan.—Ex parte Tabor, 260 P.2d 793, 
178 Kan. 686. . 

52.5 HL—People V. Hanke, 60 N.B. 
2d 895, 889 IlL 602. 

52.10 Ind.—State ex reL Heed v. 
Howard. 69 N.E.2d 172, 224 Ind, 
616—Mellot V. State, 40 N.B.2d 
656, 219 Ind. 646. 

83. U.S.—Young yj Julian, D.C.DeL, 
97 P.Supp. 370. 

Alaska.—U. S. v. Hogge, 10 Alanka 
130. 

GaL—Holloway r. Purcell, 217 P. 2d 
665, 36 CaL 2d 220, certiorari denied 
71 S.Ct. 196, 340 U.S. 883, 96 L.Ed. 

. 64L . . r 


Fla.—State v. Florida State Turn¬ 
pike Authority, 80 So.2d 337. 

HL—People v. Illinois State Toll 
Highway Commission, 120 N.E.2d 
86, 3 IlL2d 218—^People ex rel. 
Curren v. Schommer, 63 N.B.2d 744, 
392 IlL 17. 167 A.L.R. 1347—Bg3rp- 
tian Transp. System v. Louisville 
& N. R. Co., 162 N.B. 510, 821 IlL 
.680. 

Ind.—^Ennis v. State Highway Com¬ 
mission, 108 N.E.2d 687, 231 Ind. 
811. 

Iowa.—^McLeland* v. lAarshall Coun¬ 
ty, 201 H.W. 401, 199 Iowa 1232, 
modified on other grounds 203 N.W. 

, 1, 199 Iowa 1232. 

Kan.—State ex reL Fatzer v. Kansas 
Turnpike Authority; 273 P.2d 198, 
176 Kan. 683. 

Ky.—Guthrie v. Curlin, 268 S.W.2d 
240. 

Mont—Pioneer Motors v. State High- 
' way Commission, 165 P.2d 796, 118 
Mont 338. 

N.J.—^New Jersey Turnpike Authority 
V. Parsons, 69 A.2d 876. 8 N.J. 236. 

N.D.—State ex rell • Syvertson v. 
Jones. 23 N.W.2d 54, 74 N.D. 466. 

Ohio.—State ex reL Ohio Turnpike 
Commission v. Allen, 107 N.E.2d 
346, 168 Ohio St 168—State ex reL 
Allen V. Ferguson, 97 N.E.2d 660, 
166 Ohio St 26—State ex reL Kauer 
V, Defenbacher, 91 N.E.2d 512, 153 
Ohio St 268. 

Neuweiler v. Kauer, Com,PL, 107 
N.B.2d 779. 

Tenh.—Marshall v. State, 171 S.W.2d 
269, 180 Tenn. 9 —Southeastern 

Greyhound Lines v. Bunlap, 160 

- S.W.2d 418, 178 Tenn. 646. 

Tex.—Ex parte Salcido, 218 S.W.2d 
467, 163 T6X.Cr. 160. 

Wis.—^tate ex rel. Thomson v. Gies- 
sel, 60 N.W.2d 873, 265 WIs. 185. 

SupervisioiL during danger of fie- 
Btxnctlon 

Ind.—Spyder v. State, 188 N.E. 777, 
‘206 Ind. 202. 

64.' CaL—^Holloway v. Purcell, 217 P. 

' 2d 666, 35 CaL2d 220, certiorari de- 
■ nled 71 S.Ct 196, 840 U.S, 883, 96 
L.Ed. 641. 


Fla.—State v. Florida State Turnpike 
Authority, 80 So.2d 337, 

Idaho.—State ex rel. Taylor v. Tay¬ 
lor, 78 P.2d 125, 68 Idaho 656. 

IlL—^Department of Public Works 
and Bldgs, v. Lanter, 110 N.B.2d 
179, 413 IlL 581—People ex rel. 
Curren v. Schommer, 63 N.E.2d 744, 
392 IlL 17, 167 A.L.R. 1347—Mit^'h- 
ell V. Lowden, 123 N.B. 666, 288 
IlL 327. 

Ind.—Corpus Jorls Secundum cited in 
Ennis V. State Highway Commis¬ 
sion, 108 N.B.2d 687, 694, 231 Ind. 
311. 

Ky.—Guthrie v. Curlin, 263 S.W.2d 
240. 

Mass.—^In re Opinion of the Justices, 
113 N.E.2d 452, 330 Mass. 713. 

Mont—^Pioneer Motors v. State High¬ 
way Commission, 165 P.2d 796, 118 
Mont 333—^Martin v. State High¬ 
way Commission, 88 P.2d 41, 107 
Mont 603. 

N.J.—City of Newark v. New Jersey 
Turnpike Authority, 81 A.2d 705, 7 
N.J. 377, appeal dismissed 72 S. 
Ct 168, 842 U.S. 874, 96 L.Ed. 657. 
Ohio.—^Neuweiler v. Kauer, Com.Pl., 
107 N.B.2d 779. 

Okl.—Application of Oklahoma Turn¬ 
pike Authority, 221 P.2d 796, 203 
OkL 885. 

Tex.—^Texas Turnpike Authority v. 
Shepperd, 279 S.W.2d 302. 

Robbins- v. Limestone County, 
268 S.W. 916, 114 Tex. 345, answers 
to certified questions conformed to, 
Civ.App., 272 S.W. 526. 

Va.—State Highway Commissioner v. 

Kreger, 105 S.B. 217, 128 Va. 203. 
Wis.—State ex reL Thomson v. Gies- 
sel, 60 N.W.2d 873, 266 Wis. 185. 

Inquiry awarding districts 

The functions of an officer or board 
in mquirlng into the Inclusion or ex¬ 
clusion of territory within the bound¬ 
aries of highway districts is purely 
Judicial, not legislative, 

CaL—Wheatley v. Superior Court in 
and for Napa County, 279 P. 989. 
207 Cal. 722, followed in Crawford 
V. Superior Court in and for Men¬ 
docino County, 279 P. 992, 207 Cal. 

I 797, appeal dismissed and certio- 
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spect to thcin.55 Hoivever, the legislature cannot 
delegate law-making power to a highway commis- 
sion*56 A statute authorizing an executive officer 
in his discretion to permit the extension of roads 
across a military reservation, whenever in his judg¬ 
ment it can be done without injury to the reserva¬ 
tion or inconvenience to the military forces sta¬ 
tioned thereon, has been held to be a proper delega¬ 
tion of authority.5®«5 

Bridges. Statutes have been held not invalid as 
delegating legislative power which authorize an ex¬ 
ecutive agency to determine whether it will buy or 
build bridges and %vhat bridges it will buy or 


16 c.j.a 

build to couple or unite bridges for 
purposes;®* to fix the toll rates of public bridges;®* 
to prescribe conditions under which a railroad or 
a public service company may use a public bridge,** 
and to revoke a license to use such bridge.*! 

(9) Imports and Exports; Customs Duties 

The leolelature may delegate to executive officers or 
boards administrative details as to customs duties and 
the permission of imports and exports. 

An executive oflScer may be authorized by the leg¬ 
islature to establish standards to which imported 
articles of a certain kind must conform;®* to deter- 


raii denied Crawford v. Superior 
Court of State of California in and 
for Mendocino County, 60 S.Ct. 238, 
281 r.S. 692. 74 L.Ed. 1121, Esaisa 
V. Superior Court in and for Sono¬ 
ma County, 279 P. 992, 207 Cal. 796 
and Dempster v. Superior Court in 
and for City and County of San 
Francisco. 279 P. 991, 207 CaL 795. 
CoSperation in oonstraotlon and 
maintenance 

A statute anthorizinsr an executive 
agency to cooperate with certain 
other agencies in the construction 
and maintenance of public roads is 
not invalid as failing to define the 
term “coSperate.** 

Idaho.—State ex reL Taylor v. Tay¬ 
lor, 78 P.2d 125. 58 Idaho 656. 
ZntarfeEriJig with or perfonaing 
niolpal functions 

A statute delegating power to a 
joint highway district board has 
been held not violative of constitu¬ 
tional provision prohibiting legisla¬ 
ture from delegating to any commis¬ 
sion power to make or interfere with 
improvement, money, or property of 
cities or perform municipal func¬ 
tions. 

Cal.—Joint Highway Dist. Ho. 13 v. 

Hinman, 32 P.2d 144, 220 CaL 678. 
55. U.S.—Rogge V. U. S., aCAuAlas- 
ka, 128 P.2d 800, certiorart denied 
63 S.Ct 64, 317 TJ.a 656, 87 UEd. 
528. 

Ala.^—^Hom v. State, 84 So. 883, 17 
Als-App. 419. 

Alaska.—U. S. v. Rogge, 10 Alaska 
130. 

Ark.^now v. Riggs, 290 S.W. 591, 
172 Ark. 835. 

Idaho.—State v. Helts, 238 P,2d 439, 
72 Idaho 107. 

Ind.—Ennis v. State Highway Com¬ 
mission, 108 N.E,2d 687, 231 Ind. 
311. 

Mo.—Jones v. Walker, 209 S.W.2d 147 
357 Mo. 476. 

—^Adams v. lisndry, 35 A.2d 510. 

98 N.H. 74. 

Okl.—Application of Oklahoma Turn¬ 
pike Authority. 221 P,2d 795. 203 
OkL 335. 

Jones V. State, 245 P.2d 766, 95 
OkLCr, 323, 


nature of department 
Determination of validity of a dele¬ 
gation of power to highway depart¬ 
ment to make rules aud regulations 
must in some degree consider nature 
of state highway department and ex¬ 
tent of its responsibilities. 
iX.S.—^Young V. Julian, D.C,I>eL, 97 P. 

Supp. 370. 

Use of hlghwayfi 

(1) The legislature may make 
rules and regulations governing the 
use of highways. 

XT.S.—^Buck V. Kuykendall, D.CWaah., 
295 P. 197, reversed on other 
grounds 45 S.Ct. 824, 267 U.S. 307, 
69 L,Bd. 623, 88 A.L.R. 286. 

(2) Thus, It may prescribe on 
which side of a highway pedestrians 
shall walk. 

Ark.—Snow v. Riggs, 290 S.W. 691, 
172 Ark. 835. 

56, Cal.—Ex parte HcLain, 212 P. 
620, 190 CaL 876. 

Iowa.—Wright v. Des Moines Ry. Co., 
1 N,W.2d 269, 231 Iowa 410. 

Me.—^Larson v. New England Tel. 
& TeL Co., 44 A.2d 1. 141 Me. 326. 

56.5 Secretary of War 
U.S.—U. S. V. Ck>lden Gate Bridge 
and Highway Dist. of California, 
D.C.CaL, 37 P.Supp. 606, afi^rmed, 
C.C.A., Golden Gate Bridge and 
Highway Dist of California v. U. 
S., 125 P.2d 872, certiorari denied 
62 S.Ct 1298, 816 U.S. 700, 86 Lu 
Ed. 1769. 

57. Idaho.—^Lyons v. Bottolfsen, 101 
P.2d 1. 61 Idaho 281. 

Ohio.—State ex reL State Bridge 
Commission of Ohio v. Griffith, 25 
NH.2d 847, 136 Ohio St. 834. 
W.Va.—Bates v. State Bridge Com¬ 
mission, 163 S.E. 305, 109 W.Va. 
186. 

Bstah Ushment of necessary, advanta¬ 
geous, and praotioable bridges 
Wash.—State ex reL Washington Toll 
Bridge Authority v. Yelle, 82 P.2d 
120, 195 Wash. 636. 

Xnguixy regarding bridge district 
The functions of an officer or 
board in inquiring into the inclusion 
or exclusion of territory within the 
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boundaries of bridge districts is 
purely judicial, not legislative. 
Cal.—Wheatley v. Superior Court in 
and for Napa County, 279 P. 989 
207 CaL 722, followed In Crawford 
V. Superior Court in and for Mendo¬ 
cino County, 279 P. 992. 207 Cal 
797, appeal dismissed and certio¬ 
rari denied Crawford v. Superior 
Court of State of California in and 
for Mendocino County, 60 S.CL 238 
281 U.S. 692, 74 L.Ed. 1121, Bsaisa 
V. Superior Court in and for Sono¬ 
ma County, 279 P. 992, 207 Cal. 796 
and Dempster v. Superior Court In 
and for City and County of San 
Francisco, 279 P. 991, 207 CaL 796. 

58. Ky.—Estes v. State Highway 
Commission, 29 aw.2d 583, 236 
Ky. 86. 

59. Pla.—^Miaml Bridge Cow v. Rail¬ 
road Commission, 20 So.2d 366, 156 
Pla. 366. certiorari denied 65 S.Ct 
1405, 325 U.S. 867, 89 KEd. 1987. 

Ky.—Bloxton v. State Highway Com¬ 
mission. 8 S.W.2d 392, 226 Ky. 324. 
12 C.J. p 847 note 3. 

60. Pa.—^Bell Telephone Co. of Penn¬ 
sylvania V. Lewis, 177 A. 86, 817 
Pa. 387, appeal dismissed Bell 
Telephone Co. of Pennsylvania v. 
Van Dyke, 66 S.Ct. 93, 296 U.a 638. 
80 L.Bd. 879. 

Beasoaable oompeiisatloiL for use 
by a street railway company. 

N.J.—^Public Service R. Co. v. Public 
Utility Com’rs, 93 A. 686, 87 N.J. 
Law 250. 

isrumber of tracks to be by a 
street railroad company. 

Conn.—^Appeal of Connecticut Co., 94 
A. 992, 89 Conn. 628, 

12 C.J. p 861 note 61. 

61. Pa.—^Bell Telephone Co. of 
Pennsylvania v. Lewis, 177 A 86, 
317 Pa. 887, appeal dismissed Bell 
Telephone Co. of Pennsylvania v. 
Van Dyke, 56 8.Ct 93, 296 U.S. 633, 
80 L-Ed. 379. 

62 . U.S.—Buttfleld V. U. S., N.Y., 24 
S.Ct. 866, 192 U.S. 499, 48 LBd. 
687—Buttfleld v. Bidwell, N.Y., 24 
S.Ct. 366. 192 U.S. 498, 48 L.Bd. 
636—Buttfleld v. Stranahan, N.Y., 
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mine whether the laws of a foreign country dis¬ 
criminate against the importation of American 
goods to suspend the application of trade agree¬ 
ment rates to the goods of such countries or to 
countries whose acts or policies otherwise tend to 
defeat the purpose of the statute;®^ to exclude for¬ 
eign articles from entry whenever there has been 
tmfair competition and unfair acts in their impor¬ 
tation or sale;®® to make a finding of facts on 
which depends the going into effect of a statute®® 
or a treaty®^ fixing import duties; to impose or add 
to duties on foreign articles being sold below their 
fair value,®® or whenever there have been unfair 
competition and unfair acts in their importation 
or sale,®® or in order to equalize the cost of produc¬ 
tion of domestic and foreign articles ;70 and to bring 
into operation a statute imposing an embargo on 
specified t 3 rpes of goods in case such embargo would 
contribute to the establishment of peace, and to im¬ 
pose conditions on, or to terminate, the operation of 
such statute.^^ On the other hand, executive oflBi- 
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cers may not be authorized to exercise exclusively 
legislative powers in regard to such matters as rates 
of duties on imports.^® 

(10) Industrial Recovery; Prevention of 
Unfair Competition 

While the legislature cannot delegate to the execu¬ 
tive department unfettered discretion to make laws for 
the rehabilitation and expansion of trade or industry, It 
may authorize the executive department to make rules 
and regulations to enforce statutes designed to protect 
and foster various Industries, and may empower It to 
prevent unfair competition. 

An unfettered discretion to make laws which they 
may deem necessary and advisable for the rehabili¬ 
tation and expansion of trade and industry cannot 
be delegated by the legislature to executive officers 
or agencies,*^® but it may authorize them to make 
rules and regulations for the enforcement of stat¬ 
utes for the protection and fostering of various 
industries,and to prevent unfair methods of com¬ 
petition.^® The provisions of the National Indus- 


24 S.CL 849, 192 U.S. 470, 48 UEd. 
525. 

12 C.J. p 845 note 62. 

63. U.S,—^Pield V. Clark, Ill. & N. 

T., 12 act. 496, 148 U.S. 649, 36 
L.Ed. 294. 

12 C.J. p 846 note 81. 

04 . U.S.—Wislar v, U. S., Oust & 
PatApp., 97 F.2d 162, certiorari 
denied 69 S.Ct 93, 305 U.S. 629, 83 
L.Ed. 408. 

66 . U.S.—^In re Orion Co., Oust. & 
PatApp., 71 P.2d 468—^Frischer & 
Co. V, Siting, C.aA.N.Y., 60 F.2d 
711, certiorari denied 53 S.Ct 96, 
287 U.S. 649, 77 L-Bd. 661—Frisch- 
er & Co. V. Bakelite Corporation, 
Cust & PatApp., 39 F.2d 247, cer¬ 
tiorari denied Prischer v. Tariff 
Commission, 51 S.Ct 29, 282 U.S. 
862, 76 UEd. 766. 

66 . U.S.—^Hampton, Jr. & Co. v. U. 

5., 14 Ct.CustApp. 850, afilrmed J. 
W. Hampton, Jr. & Co. v. U. S., 48 
act 848, 276 U.S. 894, 72 LuEd. 

624.. 

67. U.S.—^Florida Avocado Growers* 
Exchange v. U. S., Cust & Pat 
App., 71 F.2d 809. 

ea U.a—Kleberg Co. v. U. a, 

Cust & PatApp., 71 P.2d 882.‘ 
Kreutz v. Biting, D.C.N.T., 8 P. 
Supp. 364, affirmed, C.C.A., Kreutz 
V. Burning, 69 F.2d 802. 

69. U.S.—^Prischer & Co. v. Bakelite 
Corporation, Cust & PatApp., 89 
P.2d 247, certioraH dmied Prischer 
& Co. V. Tariff Commission, 51 S. 
Ct 29. 282 U.a 862, 76 L.Ed. 766. 

70. U.S.—^Norwegian Nitrogen Prod¬ 
ucts Co. V. U. a, Cust & PatApp., 
B3 act 860, 288 U.S. 294, 77 UEd. 
796—J. w. Bampton, Jr., & Co. V. 


U. S., Ct Cust App., 48 S.Ct 848, 
276 U.a 894, 72 UEd. 624. 

Japan Import Co. v. U. a, Cust. 
& PatApp., 86 P.2d 124. 

71. U.S.—U. a V. Curtlss-Wright 
Export Corporation, N.T., 67 S.Ct 
216, 299 US. 304, 81 L.Ed. 256. 

U. S. V. Rosenberg, C.C.A.N.T., 
160 P.2d 788, certiorari denied 66 
act 90, 826 US. 752, 90 UBd. 
461, and Weiss v. U S., 66 S-Ct 91. 
326 US. 762, 90 L.Bd. 461. 

U. a V. Bareno, D.CMd., 60 P. 
Supp. 520. 

72. US,—^Hampton, Jr., & Co. v. U 

S., 14 CtCustApp. 360, affirmed J. 
W. Hampton, Jr., & Co. v. U S., 48 
act 348, 276 US. 894, 72 UEd. 
624. 

George S. Bush & Co. v. U S., 
Cust & PatApp., 104 P.2d 368, re¬ 
versed on other grounds 60 aCt 
944, 310 US. 371, 84 UEd. 1259. 

73 . U.S.—A. Li. A. Schechter Poul¬ 
try Corporation v. U S., N.T., 55 
act 837, 295 US. 496, 79 Li.Bd. 
1570, 97 A.L.R. 947. 

M^ors V. McLieod, D.C.Fla., 26 
F.Supp. 206, reversed on other 
grounds, COA., 102 P.2d 128. 

Acme, Inc. v. Besson, D.C.N.J., 
10 F.Supp. 1—U a V. Superior 
Products, B.aidaho, 9 F.Supp. 943. 
CaJ.—State Board of Dry Cleaners v. 
Thrift-D-Lux Cleaners, 254 P.2d 
29, 40 Cal.2d 486. 

Ohio.—^Divisional Code Authority No. 
28, Retail Solid Fuel Industry v. 
Reisenberg, 196 N.E. 424, 129 Ohio 
St 679. 

Begulatlon of barbers 
Fla.—Robbins v. Webb*s Cut Rate 
Urug Co.| 16 So.2d 121, 158 Fla. 
822 * 


Or.—LaForge v. Ellis, 164 P.2d 844, 
176 Or. 646. 

Wis.—State v. Neveau, 294 N.W. 796, 
237 Wis. 85, rehearing denied 296 
N.W. 622, 237 Wis. 85. 

74. Fla.—^Richardson v. Baldwin, 
168 So. 265, 124 Fla. 238. 

75. U.S.—^Federal Trade Commission 

V. A. McLean & Son, CUA., 84 F. 
2d 910, certiorari denied A« Mc¬ 
Lean & Son V. Federal Trade Com¬ 
mission, 67 S.Ct 117, 299 US. 690, 
81 LuBd. 486, M. J. Holloway & 
Co. V. Federal Trade Commission, 
67 act 117, 299 US. 690, 81 L.Ed. 
486, Queen Anne Candy Co. v. Fed¬ 
eral Trade Commission, 67 S.Ct 
117, 299 US. 590, 81 L.Ed. 435, and 
Bonita Co. v. Federal Trade Com¬ 
mission, 67 act 117, 299 U.a 690, 
81 L.Ed. 485. 

Allied Agents v. U S., CtCl., 
26 F.Supp. 98, certiorari denied 60 
act 72, 808 US. 661, 84 L.Bd. 471. 

T. a Hurst & Son v. Federal 
Trade Commission, l>.C.Va., 268 F. 
874—Sears v. Federal Trade Com¬ 
mission, IlL, 258 F. 807, 169 CUA. 
828, 6 A.L.R. 358. 

N.J.—^Lionel Corp. v. Grayson-Robin- 
son Stores, 104 A.2d 804, 15 N.J. 
191, appeal dismissed Grayson-Rob- 
Inson Stores v. Lionel Corp., 76 S. 
Ct 87. 348 US. 859, 99 L.Bd. - 

Pa^—^Burche v. General Elec. Co., 
Com.PL, 67 Bauph.Co. 208. 

EstabUshment of prices 

(1) For cleaning, dyeing, pressing, 

and laundry industries. 

Colo.—^People ex IreL Rogers v. Barks¬ 
dale, 87 P.2d 755, 104 Colo. 1. 

Fla.—^Miami Laundry Co. v. Florida 
Dry Cleaning & Laundry Board, 
188 So. 759, 184 Fla. 1, 119 A.L.R. 
966. 
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trial Recovery Act which authorized the president 
to approve or prescribe^® or modify^^ codes of fair 
competition in particular trades or industries have 
been held invalid, although a state statute authoriz¬ 
ing the governor to investigate, ascertain, and pre¬ 
scribe reasonable codes of fair competition and trade 
practices has been sustained,** as have state statutes 
which make enforceable in intra-state transactions 
codes adopted under the National Industrial Recov¬ 
ery Act.*^* The use of the word "code” in such a 
statute is not controlling as to its validity, which 


must rest on the substance of the authority confer¬ 
red.*® 

(11) Insurance 

Having prescribed a standard for their guidance, the 
iegisiature may authorize executive officers or bodies to 
regulate Insurance companies, their agents, or brokers. 

The legislature may delegate to executive officers 
the power to make uniform rules under which in¬ 
surance companies may be licensed to engage in 
business,*! and td determine the existence of facts 


<C) For barbers* services. 

Minn.—State v. McMasters, 2S3 N.W. 
767, 204 Minn. 438. 

N.M.—^Arnold v. Board of Barber Ex¬ 
aminers, 109 P.2d 779, 45 X.M. 57. 
Okl.—^Vandervort v. Keen. 85 P.2d 
405, 184 Okl. 121—Jarvis v. State 
Board of Barber Examiners, 83 P. 
2d 560. 1S3 Okl. 627—Herrin v. 
Arnold, 82 P.2d 977, 182 OkL 392. 
119 A.LuR. 1471. 

Ex parte Herrin, 93 P.2d 21, 67 
OkI.Cr. 104. 

Federal Price BisczlminatloiL Act 
Statute prohibiting discrimination 
between purchasers for resale In re¬ 
spect to furnishing ser^^ices, etc., is 
not invalid as improper delegation of 
legislative power on ground that the 
standard so provided Is so Indednite 
that men of common intelligence can¬ 
not adequately grasp its meaning. 

U.S.—^Elizabeth Arden, Inc., v. Fed¬ 
eral Trade Commission, C.C,A.2, 156 
P.2d 132, certiorari denied 67 S.Ct 
1189. 331 U.a 806, 91 UBd. 1828. 

V6. U.S.—A. ti. A. Schechter Poul¬ 
try Coiporation v. U. S„ N.Y., 56 
S.Ct 837, 295 U.H 496, 79 UBd. 
1670. 97 A.KB. 947, 

Acme, Inc. v. Besson, D.C.N.J., 
10 P.Supp. 1—U. S. V. Superior 
Products, D.C.Idaho, 9 P.Supp, 943. 
Contra U. S. v. M. K. Goetz Brew¬ 
ing Co., D.C.MO., 10 P.Supp. 334— 
U. S. v. Wllshlre Oil Co., D.CCaL, 

9 P.Supp. 396, appeal dismissed, C. 
CA-, Wilshire Oil Co. v. U. S., 77 
F.2d 1022—^U. S, V, Oandeld Lum¬ 
ber Co., B.C-Neb., 7 P.Supp. 694, 
appeal dismissed, C.C.A., Canfield 
Lumber Co. v. U. S., 76 P.2d 1003— 
Hichmond Hosiery Mills v. Camp, 
D.C.Ga., 7 P.Supp. 139, affirmed, C 

C. A., 74 P.2d 200—U. S. v. Spotless 

Dollar Cleaners, D,C.N.T., 6 P. 

Supp. 726—U. S. v. Suburban Mo¬ 
tor Service Corporation, D.ailL, 5 
P.Supp. 798. 

N.Y.—Schleslnger v. Kofsky-Moos, 
Inc., 276 N.Y.a 980, 164 Mlsc. 242. 
Ohio.—Divisional Code Authority No. 
22 , Hetail Solid Fuel industry v, 
Reisenberg, 196 N.E. 434. 129 Ohio 
St 679. 

77. U.a—^U. a v. Superior Products, 

D. C.ldaho^ 9 P.S^p, 948.. 

7& Wis.—In re State ex ret ‘Attor¬ 


ney General, 264 N.W. 633, 220 Wis. 
25. 

Assessments for expenses 
Statute authorizing governor to 
make sufficient assessments against 
parties subject to codes of fair com- 
I petition to reimburse state for ex¬ 
penses of promulgating and admin¬ 
istering codes and pay expenses of 
code authorities or administrative 
agencies is not unconstitutional as 
delegating to governor legislative 
power to levy assessments without 
setting up sufficient standards for 
his guidance 

Wis.—State ex rel Attorney Gen¬ 
eral V. Wisconsin Constructors, 268 
N.W. 238, 222 Wis. 279. 

79. U.S.—-Splelrhan Motor Sales Co. 
V, Dodge, D.C.N.Y., 8 P.Supp. 437, 
modified on other grounds 65 S.Ct. 
678, 295 U.S. 89, 79 L.Ed. 1322. 

CaL—Ex parte Lasswell, 36 P.2d 678, 
1 Cal.App.2d 183. 

In. New York 

(1) There are some cases holding 
such a statute valid. 

2^.Y.—Sabatinl v. Andrews, 276 N.Y. 

S. 502, 243 App.Div. 109. 

Spaulding v. Kaminski, 276 N.Y. 
S. 663, 153 Mlsc. 678. 

(2) However, there are other cases 
holding, such a statute invalid as a 
delegation of legislative power. 

N.Y.—^People V. Greenbaum, 280 N. 

Y.a 771, 244 App.Dlv. 778—Dar- 
weger v. Staats, 278 N.Y.S. 87, 248 
App.Div. 380, affirmed 196 N.B. 61, 
267 N.Y. 290. 

Cline V, Consumers* Co-op. Gas & 
Oil Co., 274 N.Y.S. 862, 162 Misc. 
653. 

(3) This view has been taken es¬ 
pecially in regard to a "provision 
ma kin g a violation of such a code a 
crime. 

N.Y.—People v. Raidlsh, 280 N.Y.S. 
947, 245 App.Dlv, 768—People v. 
Greenbaum, supra—Darweger v, 

. Staats, supra. 

People, on Complaint of West v. 
Princeton, Inc., 278 N.Y.S. 631, 164 
Misc. 811—Aigostina v. Park- 
shire Ridge Amusements, 278 N.Y. 
a 622. 155 Misc. 618. 

(4) A provision has been held not 
invalid which authorizes a code au¬ 
thority to collect a reasonable fee to 
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pay the expense, of suppressing im¬ 
proper, practices. in an industry. 

N.Y.—Cook V. Up-To-Date Silk Yarn 
Dyeing Co., 278 N.Y.S. 848, 165 
Misc. 435. 

80. U.S.—TJ. S. v.‘ Schechter, D.CN. 
Y., 8 P.Supp. 186, reversed In part 
on other grounds and affirmed in 
part, C.aA., U. S. .v. A. L. A 
Schechter Poultry Corporation, 7$ 
P.2d 617, reversed In paj^ on other 
grounds and affirmed in part A L 
A Schechter Poultry Corporation v. 
U: a. 65 act 837,.'296 U.a 495, 
79 L.Bd. 1670, 97 AL.R. 947. 

Ohio.—^Divisional Code Authority No. 
23, Retail Solid Fuel Industry v. 
Reisenberg, 196 .N.E. 424, 129 Ohio 
St 679. 

81. Iowa.—^Noble v. English, 167 N. 
W. 629, 183 Iowa 8i33. 

Ohio.—^Belden v. UnioiL Central Life 
Ins. Co., 66 N.E.2d 177, 73 . Ohio 
App. 267, modified on other grounds 
65 N.B.2d 629, 143 Ohio St 329, 
appeal dismissed 65 act 129, 323 
U.S. 674, 89 L.EdL 648, and KopUn 
v; Ohio Nat Life Ins. Co., 65 a 
Ct 136, 323 U.S. 674, 89,L.Bd. 548. 
Tex.—Board of Ins. "Com*rs v. Carter, 
Clv.App., 228 S.W.2d 835, error re¬ 
fused no reversible enwr. 

Bepresentation by resident agent 
The legislature can empower an 
insurance commissioner to inake a, 
rule requiring insuirance companies 
engaged in busings in the state to 
be represented by a resident agent 
Iowa.—Noble v. English, 167 N.W. 
629. 183 Iowa. 893. 

Compulsory assigned risk law 
, Compulsory ^signed risk law pro¬ 
viding that commissioner after con¬ 
sultation .with' automobile tourers 
shall approve a reasonable plan for 
equitable apportionment among such 
insurers of appUcimts for auto insur¬ 
ance who are in good faith^entltled to 
but,are unable to procure such insur¬ 
ance through ordinary methods does 
not constitute an unlawful delegation 
of legislative power. 

CaL—California State Auto, Ass’n 
Inter-Insurance Bureau v, Downey, 

. 216.p.2d 882, 96 “CaLApp.2d 876, af¬ 
firmed C^ifbmia State Auto, .^s’n 
Ihter-Iimurance Buread v. Maloney, 
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on which the operation of a statute providing for 
such licenses depends.82 Also, the legislature may 
authorize an insurance commissioner to liquidate or 
rehabilitate insurance compames.*3 Similarly, the 
legislature may vest in an executive officer broad 
discretion in granting or refusing licenses to engage 
in business as an insurance agent or broker,*^ in¬ 
cluding the power to adopt a common standard for 
all applicants and to determine whether a particular 
applicant conforms thereto.*® However, an execu¬ 
tive officer may not be authorized to exercise strict¬ 
ly legislative powers in connection with the granting 
or refusing of brokers’ licenses.*® 
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Insurance policies and rates. The legislature may 
not authorize insurance commissioners or boards to- 
prepare, adopt, or alter a standard insurance policy 
without providing a standard for their guidance.*'^ 
However, the legislature may leave to such officers- 
or bodies the administration of statutes relating to- 
standard provisions in policies,*® including the pow¬ 
er to prepare a form of policy prescribed by stat¬ 
ute,** or to determine whether or not a policy 
adopted by a company is in conformity with the* 
statutory requirements,** at least as to form,*i and 
to prohibit the use of a policy for nonconformity, 
pending an application to the courts.** Also, it has 


71 S.Ct. 601, 341 XJ.S. 106, 95 
788. 

82. Ohio.—^Belden v. Union Central 
Life Ins. Co., 66 N.B.2d 177, 73 
Ohio App. 267, modified on other 
grounds 55 N.B.2d 629, 143 Ohio St 
329, appeal dismissed 65 S.Ct 129, 
323 TJ.S. 674, 89 KEd. 548, and 
Koplin V. Ohio K'at Life Ins. Co., 
65 S.Ct 136, 823 U.S. 674, 89 L.Ed. 
548. 

Tex.—^Board of Insurance Com’rs v. 
National Aid Life, Civ.App.. 73 S. 
W.2d 671, error refused. 

Sisnilanty of corporate names 
An executive board may be em¬ 
powered to perform the function of 
determinlni: whether the name of-a 
proposed Insurance company is so 
similar to that of an existing com¬ 
pany as to mislead the publia 
Tex.—Board of Insurance Com’rs v. 
National Aid Life, supra. 

83. IlL—^People ex reL Jones v, Chi¬ 
cago-Lloyds, 63 K.E.2d 479, 391 
IlL 492, reversed on other grounds 
67 act 451, 329 U.S. 646, 91 L.Ed. 
488, 168 A.L.It 666 , rehearing de¬ 
nied 67 act . 868 , 830. U.S. 854, 91 
LEd. 1296. 

NT.—Application of . People, by Van 
Schalck, 268 N.T.S. 88 , 239 App. 
Dlv. 490, affirmed People by Van 
Schalck V. National Surety Co., 191 
N.B. 521, 264 NT. 473. 

Application of Bohlinger, 106 N 

T. a2d 963, 199 Misc. 941, affirmed 
In re International Workers Order, 
118 N.T.a2d 765, 280 App.I>iv. 517, 
affirmed In re People by Bohlin¬ 
ger, 112 NB.2d 280, 306 NY. 258, 
certiorari denied International 
Workers Order, Inc, v. People of 
State of New York, 74 S.Ct 68, 346 

U. a 857, 98 L.Ed. 371, and Seligson 

V. People of State of New Tork, 74 
act 73, 346 U.S. 867, 98 L.Bd. 
371, rehearing denied Internation? 
al -Workers Order v. People of 
State of New Tork by Bohlinger, 
74 act 237, 346 U.S. 918, 98 L.Ed. 
409, and Seligson v. People of State 
of ..New York by Bohlinger, 74 S.Ct 
238, 346 U.S^ 913, - 98 LuBd. 409, 
motion denied ' In xe International 


Workers Order, Inc., 128 NT.a2d 

85. 

Votitig trust 

Statute authorizing a voting trust 
with respect to stock issued to in¬ 
surance commissioner as conservator 
or liquidator was not an invalid dele¬ 
gation of legislative power for lack 
of standards by which commissioner 
was to be g^ded in determining 
when to set up voting trust. 

Cal.—Camlnetti v. Pacific Mut Life 
Ins. Co. of California, 139 P.2d 908, 
22 Cal.2d 344, certiorari denied Neb- 
lett V. Caminette, 64 S.Ct. 428, 320 
U.S. 802, 88 L.Ed. 484. 

84. Mo,—State ex rel, Mackey v. 
Hyde. 286 S.W. 363, 315 Mo. 681. 

86 . NT,—Stem v. Metropolitan Zu 
Ins. Co.. 164 NT.S. 472, 169 App. 
Div. 217, affirmed 111 NB. 1101, 217 
NY. 626. 

86 . IlL—Chicagoland Agencies v. 
Palmer, 2 NB.2d 910, 364 IlL 13. 

Partioular grounds of invalidity 
Provisions of a licensing statute 
I are unconstitutional es an unlawful 
i delegation of legislative power, which 
permit the ■‘hearing** to be had be¬ 
fore any salaried employee of in¬ 
surance department designated by 
director, fail to prescribe qualifica¬ 
tions necessary for insurance broker 
or agent or to define “due investiga¬ 
tion,** and contain other similar de¬ 
fects. 

m.—Chicagoland Agencies v. Palm¬ 
er, supra. 

Provision for certioran not curative 
Provisions in acts authorizing re¬ 
view by certiorari of acts of director 
of insurance in revoking or refusing 
to renew a license are insufficient to 
validate acts if they otherwise con¬ 
stituted an invalid delegation of leg¬ 
islative power. 

IlL—Chicagoland Agencies v. Palmer, 
supra, 

87. Ariz.—-Wylie v. Phoenix Assur. 
Co., 22 P.2d 845, 42 Ariz. 133. 

Kan;—Bro’ra v. Illinois Bankers Life 
Assur. Co., 63 P.2d 165, 144 Kan. 
670. 


Mo.-^wlnney v. Connecticut Fire- 
Ins. Co. of Hartford, App., 8 S.W. 
2d 1090. 

Wis.—State v. Smith, 199 NW. 954, 
184 Wis. 309. 

Wyo.—General Ins. Co, of America 

V. Ham, 67 P.2d 671, 49 Vryo. 625. 
12 ax p 850 note 38. 

Exteaslon of grace period 
Nan.—^Brown v. Illinois Bankers Life* 
Assur. Co.. 63 P.2d 165, 144 Kan. 
670. 

88 . Tex.—Board of Ins. Com'rs v. 
Carter, 228 S.W.2d 336, error refus¬ 
ed no reversible error. 

Wis.—State v. Smith, 199 N.W. 954,. 
184 Wis. 309- 

88 . Neb.—State v. Howard, 147 N 

W. 689, 96 Neb. 278. 

Tex—^Board of Ins.' Com’rs v. Carter, 
Civ.App,, 228 S.W.2d 335, error re¬ 
fused no reversible error. 

26 C.X p 57 note 64 [a]. 

Particular insurance contract 

(1) Statute requiring insurance by 
state of public property is not in¬ 
valid as delegation of legislative 
power where the statute declares 
perils against which insurance will 
be written, provides method for de¬ 
termining value of property, and de¬ 
clares policy of state, although some- 
procedural directions are in general 
terms. 

Mont.—State ex rel. City of Missoula 
V. Holmes, 47 P.2d 624, 100 Mont. 
256, 100 A.L.R. 581. 

(2) Similarly, the legislature, hav¬ 
ing declared a standard, may dele¬ 
gate to an executive board the pow¬ 
er to determine the amount and terms 
of a reinsurance contract. 

Mont—^Pitzpatrlcfc v. State Board of 
Examiners of Montana, 70 P.2d 285, 
105 Mont 234. 

90. Okl.—Gordon v. Continental Ins.. 
Co., 76 P.2d 1065, 182 Okl. 240. 

91. HI.—Great United Mut Ben. 
Ass’n V. Palmer, 193 NE. 146, 358- 
IlL 276. 

92. Mass.—New Tork L. Ins. Co. v, 
Hardison, 85 NE. 410, 199 Mass. 
190, 127 Am.S.R. 478. 

Neb.—State v. Howard, 147 N.W. 689,. 
96 Neb. 278. 
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been held that an insurance board or commissioner 
may be authorized to approve reflations or rules of 
rating bureaus,and to regulate or revieiv insur¬ 
ance rates or to establish maximum rates of premi- 
tim for insurance policies under certain circum¬ 
stances.®^ 

Rate of cofnmissions. The legislature may dele¬ 
gate to an administrative body the rates of commis¬ 
sions to be paid to brokers.®^*® 

(12) Licensing Professions or Occupations 

The power of granting or refusing licenses to par- 


16 C.J.S. 

tfcular persons to engage In a particular business, trade, 
or profession, or of revoking such licenses may be dele¬ 
gated by the legislature to executive officers or bodies. 

The legislature may delegate to executive officers, 
boards, or commissions the function of granting or 
refusing licenses to particular persons to engage in a 
particular business, trade, or profession,®® and vest 
in such officers or bodies a measure of discretion,®® 
or other powers, of a quasi-legislative character.®^ 
Such officers or bodies may be authorized to adopt 
rules and regulations to carry into effect statutes 


93 . Wis.—-state v. TVhitman, 220 N. 
W. 929. 196 Wisk 472. 

94 . U.S.—-®tna Ins. Co. v. Hyde, D. 

C. Mo., 34 P.2d 185, affirmed Na¬ 
tional Fire Ins. Co. of Hartford v. 
Thompson, 60 S.Ct. 288, 281 U.S. 
331. 74 LuBd. 881. 

ir.Y.—Skating Vanities Co. v. State. 

119 N.T.S.2d 184, 203 Misc. 779. 
N.D.—Minot Special School District 
No. 1 V. Olsness, 208 N.W. 968, 53 
N.D. 683. 45 A.L.R. 1337. 

Tex.—Board of Ins. Com'rs v. Car¬ 
ter. CIV.APP., 228 S.W.2d 335, error 
refused no reversible error. 

12 CJ. p 850 note 40—71 C.X p 292 
note 13. 

TaxixLg power held not delegated 
A statute authorizing a commis¬ 
sioner of Insurance to ascertain the 
amount of premiums to be paid for 
insurance on public property is not 
invalid as delegating taxing power 
to the commissioner. I 

N.D.—^Minot Special School Dlst. No. 

1 V. Olsness. 208 N.W. 968, 63 N. 

D. 683, 45 A.L.R. 1337. 

94.5 N.T.—^Northwestern Nat. Ins. 
Co. V. Pink, 43 N.E.2d 442, 288 N.Y. 
359. 

95. D.S.—^Ritholz v. Indiana State 
Board of Registration and Exam¬ 
ination in Optometry, D.C.Ind., 45 
F.Supp. 423. 

Ariz.^—State v. Gee, 238 P.2d 1029, 
73 Ariz. 47. 

Conn.—State v. Vachon, 101 A.2d 509, 
140 Conn. 478. 

Ill.—Chicagoland Agencies v. Palmer, 

2 N.K2d 910, 864 IlL 13. 

Mont—Stephens v. City of Great 
Falls, 175 P.2d 408, 119 Mont 368. 
Ky.—Sims v. Reeves. 261 S.W.2d 812. 
Neb.—^Motors Acceptance Corp. v. Mc- 
lAin, 47 N.W.2d 9X9, 154 Neb. 364. 
N.M.—State v. Spears, 259 P.2d 356. 

57 N.M. 400. 89 AL..R.2d 595. 

N.Y.—^Mandel v. Board of Regents of 
University of State of New Yorlt, 
164 N.B. 895, 250 N.T. 178. 

Or.—State v. Combs, 130 P.2d 947, 
169 Or. 568. 

Pa.—^Bauitable Doan Soc. v. Bell, 14 
A.2d 316, 339 Pa. 449. appeal dis¬ 
missed 61 S.Ct 393, 311 U.a 621, 
85 D.Ed. 394. 


Tex.—^Francisco v. Board of Dental 
Examiners, Clv.App., 149 S.W.2d 
619, error refused. 

Wash.—Kelleher v. Minshull, 119 P. 

2d 302. 11 Wash.2d 380. 

Wis.—Graebner v. Industrial Com¬ 
mission. 68 N.W.2d 714, 269 Wis. 
252. 

12 CJ. p 849 note 20. 

Statute held valid relating bo 

(1) Barbers. 

Tenn.—State v. Nolan, 30 S.W.2d 601, 
161 Tenn. 293. 

(2) Personal property brokers. 
Cal.—Ex parte Halck, 11 P.2d 889, 

215 Cal. 500. 

(3) Dentists. 

Minn.—State v. Graves, 207 N.W. 660, 
166 Minn. 496—State v. Graves, 201 
N.W. 933, 161 Minn. 422, error dis¬ 
missed Graves v. State, 46 S.Ct. 
336. 270 U,S. 669, 70 D.Bd. 790. 

CommissioxL possessiiig other powers 
The legislature may add to the 
powers of a civil service commission 
the power to examine candidates for 
licenses an manter plumbers. 

N.Y.—Benedetto v. Kem, 4 N.T.S.2d 
844, 167 Misc. 831, affirmed 7 N.Y.S. 
2d 227, 255 App.Dlv. 92, affirmed 19 
N.B.2d 92, 279 N.Y. 798. 

Denial as punishment 
The denial of a license does not 
constitute punishment for an offense 
so as to render invalid as a delegra- 
tion of legislative power a delegation 
of power to an cidmlniatratlve board 
to refuse licenses. 

N.Y.—^Mandel v. Board of Regents of 
University of State of New York, 
164 N,B. 895, 260 N.Y. 173. 

96. Ariz.—^Francis v. Allen, 96 P.2d 
277, 54 Ariz. 377, 126 A.D.R. 190. 
Cal.—^Ex parte McManus, 90 P, 702, 
151 Cal. 331. 

People V. Ruder, 269 P, 198, 93 
CaLApp. 42. hearing denied 269 P. 
630, 93 Cal.App. 42. 

IlL—Chicagoland Agencies r. Palmer, 
2 N.E.2d 910, 364 Ill. 13—People v. 
Planingam, 179 N.E, 823, 347 HL 
328. 

Neb.—Corpus goris gnoted in Griffin 
V. Gas, 274 N.W. 193, 195, 183 Neb. 
56. 


N.T.—^Marburg v. Cole, 86 N.E.2d 118, 
286 N.T. 202, 136 A.L.R. 734—Small 
V. Moss, 14 N.E.2d 808, 277 N.T. 
501, mandate conformed to 6 N.Y.S. 
2d 432, 255 App.Div. 1, affirmed 18 
N.B.2d 281, 279 N.T. 288—Seig- 
nious V. Rice, 6 N.B.2d 91, 273 N. 

T. 44—^Mandel v. Board of Regents 
of University of State of New 
York, 164 N.E. 896, 260 N.Y. 173. 

Katz V. Moss, 55 N.Y.S.2d 131, 
184 Misc. 133, affirmed 56 N.Y.S.2d 
539, 269 App.Dlv. 854. 

ICatz V. Moss, 50 N.Y.S.2d 428. 
N.C.—State v. Dawrence, 197 S.E. 
686, 213 N.a 674, 116 A.D.R 1366, 
certiorari denied 59 S.Ct. 106, 305 

U. S. 638, 83 D.E(i. 411. 

Tenn.—Janeway v. State Board of 
Chiropractic Examiners, 281 S.W. 
2d 584, S3 Tenn.App. 280. 

Wis.—Graebner v. Industrial Com¬ 
mission, 68 N.W.2d 714, 269 Wis. 
252. 

Partioxilar oocupatlon Involved 

(1) Beauty culture schools. 

R. I.—State V. Conragan, 192 A. 762, 
58 R.D 313. 

(2) Hair dressers and cosmetolo- 

S. a—State y, Ross, 194 S.E. 439, 185 
S.a 472. 

(3) Veterinarians. 

N.J. —Cooper v. State Board of Vet¬ 
erinary Medical Examiners!, 178 A 
748, 116 N.J.Iiaw 116. 

Waive or modify 

Under statute permitting commis¬ 
sion, if it finds that public interest, 
convenience, or necessity will be 
served thereby, to waive or modify 
operator’s licensing requirements, 
there is no unlawful delegation of 
legislative authority to commission, 
since standard of public interest, 
convenience, or necessity is adequate, 
particiilarly when construed with 
purposes and requirements of the 
Act. 

U.S.—Casey v. U. S., CAWash., 191 
F.2d 1, reversed on other grounds 
72 act. 999, 843 U.S, 808 , 96 DBd. 
1317. 

97. Cal.—Ex parte Weisberg, 12 P. 
2d 446, 215 CaL 624, 
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which they are charged with enforcing,38 or rules 
for their own govemment,33 and to determine facts 
on which the operation of a statute depends;^ and 
the legislature may make a violation of the orders 
of such oflScers or bodies a crime,^ However, the 
legislature cannot empower executive officers or 
bodies to exercise arbitrary discretion in granting 
or refusing licenses, but must prescribe a sufficient 
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test or standard for their guidance.* 

Applying the principles above stated, statutes have 
been held not invalid which empower executive of- 
ficers or bodies to prescribe specific standards or 
qualifications for applicants, or conditions under 
which a particular business or profession may be 
carried on,^ to formulate examinations of various 


oa XT.S.—^Ritholz v. Indiana State 
Board of Registration and Exam¬ 
ination in Optometry, D.aind., 45 
F.Supp. 423. 

_Corpus aurls Seenndum oited in 

Harcet v. Board of Plumbers Ex¬ 
amination and Rogrlstration of Ala¬ 
bama, 29 Sa.2d 333, 334, 249 Ala. 48 

_State V. Frledkln, 14 So.2d 368, 

244 Ala. 494. 

—^People r. Kuder, 269 P. 198, 
93 CalApp. 42, heariniT denied 269 
P. 630, 93 CaLApp.. 42. 

Conn.“”State v. Vacbon, 101 AL.2d 509, 

140 Conn. 478. 

Fla,—^Robinson v. Florida Dry Clean¬ 
ing & Liaundry Board, 194 So. 269, 

141 Fla. 899—^Miaml Laundry Co. v. 
Florida Dry Cleaning & Laundry 
Board. 183 So. 759, 134 Fla. 1, 119 
AL.R. 966. 

N.T.—^Brown v. University of State 
of New York. 278 N.Y.S. 809, 242 
App.Dlv, 85. affirmed 196 N.B. 217, 
266 N.Y. 698. 

N.C.—State v. HArris, 6 S.E.2d 864, 
216 N.a 746, 128 A.L.R. 668. 

Tenn.—^Davis v. Beeler, 207 S.W.2d 
343, 186 Tenn. 638, appeal dis¬ 
missed 68 S.Ct. 745, 883 U.S. 859, 
92 L.EdL 1138. 

Statute relatlxKg to 

(1) Drug stores. 

Ind.—Carroll Perfumers v. State, 7 NT. 
E.2d 970, 212 Ind. 466. 

(2) B:alrdressers and cosmetolo¬ 
gists. 

S.a—State V. Ross, 194 S.B. 439, 185 
S.a 472. 

99. Or.—State v. Briggs. 77 P. 750, 
78 P. 361, 46 Or. 366, 2 Ann.Cas. 
424. 

1. U.S.—^Rltholz V. Indiana State 
Board of Registration and Exami¬ 
nation in Optometry, D.C.Ind., 46 F. 
Supp. 423. 

Cal.—^Ex parte Weisberg, 12 P.2d 
446, 216 Cal. 624. 

People V. Kuder, 269 P. 198, 93 
CaLApp. 42, hearing denied 269 P. 
630, 93 Cal.App. 42—^Leach v. 

Daugherty, 238 P. 160, 73 CaLApp. 
83. 

Conn.—^Amsel v. Brooks, 106 A.2d 162, 
141 Conn. 288. 

Or.—State v. Terwilliger, 16 P.2d 651, 
141 Or. 872. 

Wia—Ex parte Kreutzer, 204 N.W. 

696, 187 Wls. 463. 

12 aj. p 349 note 34 M. 

Statute relatSag to 
(1) Beauty culture schools. 

16 C.J.S.—39 


R.I.—State V. Conragan, 192 X. 762, 

68 R.L 313. 

(2) Optometrists. 

N.J.—^New Jersey State Board of 
Optometrists v. S. S. Rresge Co., 
174 A. 353. 113 N.J.Law 287, mod¬ 
ified on other grounds 181 Al. 162, 
116 N.J.Law 495. 

2. Ohio.—Feeman v. State, 1 N.E.2d 
620, 131 Ohio St. 85. 

12 C.J. p 849 note 20. 

Barberixig regulations prohibiting 
barbers to use unsterilized instru¬ 
ments. 

Ohio.—^Feeman v. State, supra. 

3. Arlz.—Buehman v. Bechtel, 114 P. 
2d 227, 67 Arlz. 363, 134 A.L.R. 
1374. 

Colo.—^Prouty v. Heron, 255 P.2d 765, 
127 Colo. 168. 

Colo.—State v. Van Keegan, 42 A.2d 
852, 132 Conn. 33. 

Del.—^Hoff v. State, Super., 197 A. 76. 
Fla.—^Hill V, State ex reL Watson, 19 
So.2d 867, 166 Fla. 246, reversed on 
other grounds 65 S.Ct. 1373, 826 
U.S. 638, 89 L.Ed. 1782, rehearing 
denied 66 S.Ct. 11, 326 U.S. 804, 90 
L.Ed. 489. 

IlL—^B^rebs v. Thompson, 66 N.B.2d 
761, 387 IIL 471—Chlcagoland Agen¬ 
cies V. Palmer, 2 N.E.2d 910, 364 
IIL 13, 

EAn.— Corpus Juris iiuoted in Lang- 
worthy V. KadeL 40 P.2d 443, 446, 
141 Kan. 250— Corpus Juris q.wxM. 
in Oakland State Bank v. Bolin, 40 
P.2d 437, 438, 141 Kan. 126. 

K^y.—^Middleton v« Kavenedas, 182 S. 

W.2d 896, 298 Ky. 296. 

Neb.—Motors Acceptance Corp. v. 
McLain, 47 N.W.2d 919, 154 Neb. 
854. 

N.J.—^Raritan Tp. v. Hubb Motors, 
Ina, 98 A2d 326, 26 N.J.Super. 409. 
N.M,—State ex rel. Sofeico v. Helfer- 
nan, 67 P.2d 240, 41 N.M. 219. 

N.Y.—Seignlous v. Rice, 6 N.B.2d 91, 
273 N.Y. 44—^Mandel v. Board of 
Regents of University of State of 
New York, 164 N.3B. 895, 260 N.Y. 
178. 

Brown v. University of State of 
New York. 278 N.Y.S. 809, 242 App. 
Div. 85, affirmed 195 N.E. 217, 266 
N.Y. 698. 

Lee V. O’Malley. 126 N.Y.S. 775, 

69 Misc. 216, reversed on other 
grounds 126 N.Y.S. 772, 140 App. 
Dlv. 695. 

N.C.— Corpus Juris Secundum oLted in 
State V. Harris, 6 S.E.2d 854, 860, 
216 N.C. 746, 128 A.L.R. 658. 
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Ohio.—^Harmon v. State, 64 N.B. 117, 
66 Ohio St. 249, 68 L.R.A. 618. 

Tex.—Railroad Commission v. Shell 
Oil Co., 161 S.W.2d 1022, 139 Tex. 
66 . 

City of San Antonio v. Zoghelb, 
Civ.App., 70 S.W,2d 333, reversed 
on other grounds, Com.App., 101 
S.W.2d 639. 

Vt—^Village of Waterbury v. Melen- 
dy, 199 A. 236, 109 Vt 441. 

Wis.—Graebner v. Industrial Com¬ 
mission, 68 N.W.2d 714, 269 Wls. 
252. 

37 C.J. p 200 note 81-p 240 notes 68, 
77, 78. 

4. U.S.—^Douglas v. Noble, Wash., 43 

S.Ct 303, 261 U.S. 165. 67 L.Ed. 
590. 

Ariz.—State v. Gee, 236 P.2d 1029, 73 
Ariz. 47. 

Cal.—^People v. Kuder, 269 P. 198, 93 
CaLApp. 42, hearing denied 269 P. 
630, 93 Cal.App. 42. 

Conn.—State v. Vachon, 101 A.2d 609, 
140 Conn. 478. 

BL—People v. Witte, 146 N.B. 178, 
315 ni. 282, 37 A.L.R. 672. 

Iowa.—^Noble v. English, 167 N.W. 
629, 183 Iowa 893. 

Ky.—Sims v. Reeves, 261 S.W.2d 812. 
Neb.—^Motors Acceptance Corp. v. 
McLain, 47 N.W.2d 919, 154 Neb. 
354. 

N.Y.—^Institute of the Metropolis v. 
University of State of New York, 
289 N.Y.S. 660, 169 Misc. 529, af¬ 
firmed 291 N.y.S. 893, 249 App.Dlv. 
83. afllrmed 10 N.E.2d 621, 274 N.Y. 
504, 

Pa.—Equitable Loan Soc. v. Bell, 14 
A.2d 316, 339 Pa. 449, appeal dis¬ 
missed 61 S.Ct 393, 311 U.S. 621, 
85 L.Ed. 394. 

Wis.—State ex reX Week v. Wiscon¬ 
sin State Board of Examiners in 
Chiropractic, 30 N.W.2d 187, 252 
Wis. 82. 

Applicant for license as 

(1) Barber. 

Minn.—^Lee v. Delmont 36 N.W. 2d 
530, 228 Minn. 101. 

Miss.—Clark v. State, 152 So. 820, 169 
Miss. 369. 

(2) Cleaner and dyer. 

Cal.—^Ex parte Weisberg, 12 P.2d 446, 
215 Cal. 624. 

(3) Drugless healer. 

U.S.—^Butcher v. Maybury, D.C.Waah., 
3 F.2d 156. 
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types and for various purposes^ to ascertain 
the existence of conditions or circumstances in 
which a statute permits particular business or pro¬ 
fessions to be carried on,^ to pass on the qualifica¬ 


tions of candidates for licenses,^ to determine 
whether the standard of a particular school meas¬ 
ures up to the requirements of a statute,^ to fix the 


(4) Osteopath. 

Kan.—State ex rel. Beck v. Gleason, 
79 P.2d 911, 148 Kan. 1. 

(5) PhysIciaxL 

tr.S. —^Butcher v. Maybury, D.C.Wash., 
8 F.2d 155. 

Sdsiaitim educational redoixemeuts 
Executive officers may be empow¬ 
ered to prescribe the minimum edu¬ 
cation wbich applicant must pos¬ 
sess. 

Ill.—People ▼. Witte. 146 N.R 178, 
315 Ill. 283. 87 672. 

5. Ariz.—State v. Gee, 236 P.2d 1029, 
73 Ariz. 47, 

Ill.—Cfhatkin v. University of ni.. 103 
N.E.2d 498, 411 Ill. 105. 

Minn.—Lee v. Delmont, 36 N.W.2d 
530. 228 Minn. 101. 

N.T.—Seignious v. Rice, 6 N.E.2d 91. 
273 N.r. 44. 

H.L—State v. Rosenkrans. 75 A. 491. 

30 R.I. 374. 19 AnuCas. 824. 

Test for steam boiler aad en^fina op¬ 
erator 

Ohio.—^State v. Eubank, 9 K.R2d 
1007, 66 Ohio App. 1. 

e. Tenn.—State v. Fouteb, 295 S.W. 

469, 155 Tenn. 476, 64 A.L.R. 725. 
Brugr dealers 

Tenn.—State v. Foutch, supra. 

Publio interest, oonveateaoe, or ae- 
oessity 

(1) The legislature may empower 
an executive agency to determine 
whether the granting of a license 
would be consistent with the public 
interest, convenience, or necessity. 
N.T.—^Rudack v. Valentine. 295 N.T. 

S. 976, 163 Misc. 326. affirmed 10 
Nr.R2d 677. 274 N.T. 615. 

(2) This principle has been ap¬ 
plied as regards applicants for a 
radio broadcasting license. 

U.S.—U. S. V. American Bond & 
Mortgage Co.. D.C.I11.. 31 F.2d 448, 
affirmed, C.C.Au. American Bond & 
Mortgage Co. v. U. S., 52 P.2d 318, 
certiorari denied 52 S.Ct. 311. 285 
U.S. 538, 76 L.Ed. 931. 

7. U.S.—Uouglas V. Noble. Wash., 
43 S.Ct. SOS, 261 U.S. 166, 67 RBd. 
590. 

Ritholz V. Indiana State Board 
of Registration and Examination in 
OptometiT. D.aind., 46 F.Supp. 423. 
Ala.—State v. Frledkin, 14 So.2d 363. 
244 Ala. 494. 

Arl 2 E.—State v. Gee, 236 P.2d 1029, 73 
Ariz. 47. 

Cal.—Leach v.' Daugherty, 238 P. 160, 
73 Cai.App. 83. 

Fla.—Levine v. Hamilton. 66 So.2d 
266. 

XIL—rChatkin v. University of HL, 103. 
N.R2d 498, 411 HI. 105—People'v. 


Witte, 146 N.E. 178, 315 HI. 282, 37 
A.L.R. 672. 

Ky.—Sims v. Reeves, 261 S.W.2d 812. 
Mich.—^Warnshuls v. State Board of 
Registration In Medicine, 281 N.W. 
410, 285 Mich. 699. 

Minn.—^Lee v. Delmont 86 N.W,2d 
530, 228 Minn. 101. 

I N.T.—^Mandel v. Board of Regents of 
University of State of New Tork, 
164 N.E. 895, 250 N.T. 173. 

Or.—^State v. Briggs, 77 P. 760, 78 
P. 361, 45 Or. 866, 2 Ann.Cas. 424. 
Wash.—^Kelleher v. Mlnshull, 119 P. 
2d 302, 11 Wash.2d 380. 

Paztietilar ocenpatioa 

(1) Accountant 

La.—State v. De Verges, 95 So. 805, 
153 La. 349. 27 A.L.R. 1526. 

(2) Architect 

(Jjal.—^Ex parte McManus. 90 P. 702, 
161 Cal. 331. 

UL—Klafter v. State Board of Ex¬ 
aminers of Architects, 102 N.E. 
193, 269 Ill. 16. 46 L.RJL,N.S.. 632, 
Ann.Cas.l914B 1221. 

(3) Barber. 

Miss.—Clark v.. State, 152 So. 820, 
169 Miss. 369. 

Or.—State v. Briggs, 77 P. 760, 78 
P. 861, 45 Or. 366, 2 AnuCas. 424. 

(4) Cleaner or dyer. 

Cal.—parte Weisberg, 12 P.2d 446, 
215 Cal. 624—C€Lrter v. Stevens, 295 
P, 28, 211 Cal, 281. 

<5) Dentist 

RI.—State V. Rosenkrans, 76 A. 491, 
SO R,L .874, 19 Ann.Cas. 824. 

Tex.—Francisco v. Board of Dental 
Examiners, Civ.App., 149 S.W.2d 
619, error refused. 

Wash.—In re Thompson, 78 P. 899, 
36 Wash. 877, 2 Ann.Caj 3 . 149. 

(6) Engineer. 

Okl.—Garman v. Myers, 80 P.2d 624, 
183 OkL 141. 

(7) Moving picture machine oper¬ 
ator. 

Md,—State v. Loden, 88 A. 664, 117 
Md. 873, 40 L.RJL,N.S., 198, Ann. 
Cas.l913E 1300. 

(8) Physician. 

UL—^People v. Zimmerman, 63 N.E.2d 
860, 391 UL 621. 

I Iowa.—State v. Miiler, 124 N.W. 167, 
146 Iowa 621. 

(9) Plumber. 

S.D.—<3ity of Sioux Falls v. Kading- 
er. 59 N.W.2d 6SL 

(10) Steam boiler or engine oper¬ 
ator. 

Ohio.—State v. Eubank, 9 N.R2d 1007, 
56 Ohio App. L 

( 11 ) . County - superintendent of 
■schools. 


Tenn.—State v. Evans, 122 S.W. 81 
122 Tenn. 184. 

(12) Teacher. 

UL—People v. Flanlngam, 179 NE 
823, 347 UL 828. 

Wls.—^Bx parte Kreutzer, 204 N.W 
695, 187 Wis. 463. 

(18) Other occupations. 

Fla.—^Levine v. Hamilton, 66 So.2d 
266. 

N.M.—State V. Spears, 259 P.2d 856 
67 N.M. 400, 39 A.L.R.2d 696. 

Ifteputable praotltiojiietr removing to 
state 

A board may. be authorized to de¬ 
termine whether a particular person 
is within the requirements of a stat¬ 
ute authorizing the issuing of licens¬ 
es to “reputable** practitioners re¬ 
moving to the state from without. 
Minn.—State v. Crombie, 119 N.W. 

658, 107 Minn. 166. 

Photogzai^by 

The case of State v. Ballance, 61 
S.R2d 731, 229 N.C. 764, 7 A.L.R 
407, holding that the statute regulat¬ 
ing the occupation of photography 
unconstitutional expressly overruled 
State V. Lawrence, 197 S.R 686, 213 
N.C; 674, 116 A.L.R. 1366, cex*tloran 
denied 69 S.Ct. 106, 305 U.S. 638, 83 
L.Bd. 411. - 

8. U.S.—^New Jersey Chiropractic 
Ass*n V. State Board of Medical 
Examiners of N. J., D.C.N.J., 79 P. 
Supp. 827—^Ritholz v. Indiana State 
Board of Registration and Exam¬ 
ination in Optometry, D.C.Ind., 46 
F.Supp. 428. 

Cal.—^Arwine v. State Medical Ex¬ 
aminers, 91 P. 819, 161 Cal. 499. 
Iowa.—State v; Miller, 124 N.W. 167, 
146 Iowa 621. 

Md.—Schneider v. Pvillen, 81 A.2d 226, 
198 Md. 64.. 

Minn.—^Lee v; Delmont, 36 N.W.2d 
530, 228 Minn. 101. 

12 C.J. p 349 note 34. 
particular school 

(1) Accredited dental college. 

Fla.—Spencer v. Hunt, 147 So. 282, 

109 Fla. 248. 

(2) Reputable medical school in 
good standing. 

ni.—People V. Puckett, 166 N.R 819, 
824 UL 293—People v. Hawklnson, 
166 N.R 318, 324 UL 286. 

(3) Veterinary . school in. good 
standing. 

N.J.—Cooper v. State Board of Vet¬ 
erinary Medical Examiners, 178 A. 
748. 115„ N.J.Law U5. 

(4) Other schools. 

N.J.—State V. Wheeler Auto Driving 
School, 86 A-2d 442. 17 N.J.Super. 
488. . , 
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amount of a bond,® and to pass on the sufficiency of 
a surety.^® However^ executive officers or boards 
cannot be empowered to exercise arbitrary, uncon¬ 
trolled discretion in prescribing qualifications^! or 
in formulating examinations.!-® .The federal Consti¬ 
tution does not prevent a state legislature from 
delegating to an administrative board the function 
of determining what specific qualifications applicant 
shall possess, and whether particular applicants 
possess such qualifications.!® 

Revocation or suspension of license. The legis¬ 
lature may ordinarily confer on an executive offi¬ 
cer or board the power to revoke licenses for caus¬ 


es stated by the legislature,the discretion exercis¬ 
ed by the board in such circumstances being not 
legislative, but administrative, in character.!® On 
the other hand, the legislature cannot empower an 
executive body to determine what causes shall con¬ 
stitute grounds for revoking or suspending a li¬ 
cense.!® The revocation of a license does not con¬ 
stitute punishment for an offense so as to render 
a delegation of power to revoke a license invalid as 
a delegation of legislative power.!^ In the case of 
attorneys, it has been held that a legislature may 
not delegate to a board the power to order their 
disbarment,!® but may be empowered to institute 
complaints against attorneys, make findings, and re- 


Mich.—Argo Oil Corpowition v. 
Atwood, 264 N.W. 286, 274 MiclL 
47. 

Minn.—State v. Wagener, 80 N.W. 
633, 778. 1134, 77 Minn. 483, 77 Am. 
S.R. 681, 46 LI.B.A. 442. 

12 C.J. P 847 note 2. 
xreoesslty of rule or istaadard 

(1) Under-some authority, the leg¬ 
islature is not bound to prescribe 
a rule or standard to govern an of¬ 
ficer in fixing the amount of appli¬ 
cant’s bond. 

Ohio.—^Indemnity Insurance Co. v. 
Philippi, 192 N.R 884, 48 Ohio App. 
248. 

(2) However, there is other au¬ 
thority holding invalid a statute 
which authorizes an executive officer 
to determine the amount or condi¬ 
tions of a bond without prescribing 
a rule or standard for the officer’s 
guidance. 

HI.—^People ex reL Rice v. Wilson 
OU Co., 4 N.B.2d 847, 364 Ill. 406, 
107 A.LI.R. 1500—People v. J. O. 
Beekman & Co., 179 N.S3. 435, 347 
IlL -92—^People v. Federal Surety 
Co., 168 N.B. 401, 836 Ill, 472. 

10. Minn.—State v. Wagener, 80 N. 
W. 633, 778, 1134, 77 Minn. 483, 77 
Am.S.R. 681, 46 L.R.A. 442. 

OonunlssloaL merohanVs bond 
Minn.—State v. Wagener, supra. 

11. Deb—Hoft V. State, 197 A. 76, 
9 W.W.Harr. 184. 

IlL—Krebs v. Thompson, 56 N.B.2d 
761, 387 Ill. 471, 

Mich.—Coffman v. State Board of 
Bxaminers in Optometry, 50 N.W. 
2d 322, 331 Mich. 582. 

N.C.—State v. Harris, 6 S.B.2d 854, 
216 N.C. 746, 128 A.I 1 .R. 668. 
Beauty onltozlsta 

Del—Hoff V. State, 197 A. 75,-9 W. 
W.Harr. 184. 

12. N.T.—Seignious v. Rice, 6 N.B. 
2d 91, 273 N.T. 44. 

13. U.S.—Pouglas V. Noble, Wash., 
43 S.Ct. 308, 261 U.S. 165, .67 KSd. 
680. 

1^ U.S.—Wright V. Securities & Ex¬ 


change Commission, aCA^2, 112 
F.2d 89. 

Ritholz V. Indiana State Board of 
Registration and Examination in 
Optometry, D.C.Ind., 45 F.Supp. 423. 
Ill,—^Union Cemetery Ass*n of City 
of Lincoln v. Cooper, 110 N.B,2d 
239, 414 Ill. 23. 

Ky.—Kendall v. Belling, 176 S.W.2d 
489, 295 Ky. 782. 

Mich.—^Warnshuis v. State Board of 
Registration in Medicine, 281 N.W. 
410, 285 Mich. 699. 

N.M.—State v. Spears, 269 P.2d 356, 
57 N.M. 400, 39 A.L.R.2d 595. 

N.T.—^Mandel v. Board of Regents of 
University of State of New Tork, 
164 N,R 895, 260 N.T. 178. 

Brown V. University of State of 
New Tork, 273 N.T.S. 809, 242 App. 
Div. 85, affirmed 195 N.B. 217, 266 
N.T. 698. 

1 Ohio.—^Botkin v. State Medical Board, 
i Com.Pl., 96 N.B.2d 216. 

Pa.—Commonwealth v. Cohen, Com. 

PL, 46 Dauph,Co. 394. 

Tenn.—JaneWay v. State Board of 
Chiropractic Examiners, 281 S.W. 
2d 584, 33 Tenn.App. 280. 

Tex.—^Francisco v. Board of Dental 
Examiners, Civ.App., 149 S.W.2d 
619, error refused. 

12 C.J. p 849 note 30. 

Fartioitilaar ocoupaUoB. and cauM 

(1) Optometry law giving board 
authority to determine what shall 
constitute unprofessional conduct is 
not unconstitutional as unlawfully 
delegating power to board, since 
statute fixes standard to guide the 
board in determining what consti¬ 
tutes such conduct. 

Ind.—^Bennett v. Indiana State Board 
of Registration and Examination 
in Optometry, 7 N.B.2d 977, 211 
• Ind. 678. 

(2) Statute authorizing adminis¬ 
trative bocLTd to revoke pharmacist’s 
licenses of uxifit persons does not 
delegate legislative power. 

N.T.—^Mandel v. Board of Regents of 
Univei*sity of State of New Tork, 
164 N.B. 895, 260 N.T. 173. 
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(3) Statute authorizing board to 
revoke physician's license for having 
professional connection with or lend¬ 
ing his name to illegal practitioner 
is not void as delegation of legisla¬ 
tive power. 

Mich.—In re Van Hynlng, 241 N.W. 
207, 267 Mich. 146. 

15. N.T.—^Mandel v. Board of Re¬ 
gents of University of State of 
New Tork, 164 N.E. 895, 260 N.T. 
173. 

Pa.—Pennsylvania State Board of 
Medical Education and Licensure 
V. Perry, Com.PL, 61 Dauph.Co. 260. 
12 C.J. p 849 note 81. 

18. IlL—^McDougall v. Lueder, 68 
N.R2d 899, 389 Ill. 141, 166 A.L.R. 
1069—Schireson v. Walsh, 187 N. 
E. 921, 854 IlL 40. 

Mich.—^In re Van Hyning, 241 N.W. 
207, 267 Mich, 146. 

N.J.—Abelson’s Inc. v. New Jersey 
State Board of Optometrists, 75 A. 
2d 867, 55 N.J. 412, 22 A.L.R.2d 
929. 

N.T.—Cherry v. Board of Regents of 
University of State of New Tork, 
44 N.E.2d 405, 289 N.T. 148. 

Fhysiolaa’s license 
nL—Schireson v. Walsh, 187 N.B. 
921, 854 IlL 40. 

Mich.—^In re Van Hyning, 241 N.W. 
207, 257 Mich. 146. 

Frlzna fade case agninst registrant 
Statute attempting to confer upon 
executive department authority to 
determine what constitutes prima 
facie case for revoking license to 
practice medicine is an unwarranted 
delegation of legislative authority 
where the legislature has not pre¬ 
scribed a legal cause. 

HI.—Schireson v. Walsh, 187 N.B. 
921, 354 Ill. 40. 

17. N.T.—^Mandel v. Board of Re¬ 
gents of University of State ol 
New TorlE, 164 N.B. 895, 260 N.T 
173. 

18. Wash,—In re Bruan, 172 P. 1152. 
102 Wash. 472. 
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port such findings to the court/^ or to suspend from 
the right to practice attorneys who fail to pay their 
license fees/<^ 

(13) Military Establishment 

The leglefature may delegate the authority to make 
rules and regulations with reference to the military estab¬ 
lishment of the government. 

Statutes have been held not invalid as delegating 
legislative power which confer on the president au¬ 
thority to make rules and regulations for the govera- 
ment of the militia and for calling them into active 
service,^ to raise an army by means of a selective 
draft^^ and to make rules and regulations for that 
purpose/3 or which confer on executive officers 
power to suspend the sale of intoxicating liquor/^ 


16 C.J.a 

or to do everything necessary to prevent brothels^s 
in proximity to military camps. 

Armory hoards. Statutes conferring powers on 
state armory boards have been held not invalid as 
conferring legislative authority on such boards.35.5 

(14) Motor Vehicles 

The enforcement of statutes regulating motor, vehicles 
may be delegated by the legislature to an executive 
agency. 

The legislature may prescribe general regulations 
governing motor vehicles, and delegate to an ex¬ 
ecutive agency power to make rules and regulations 
as to administrative matters,^^ but it cannot delegate 
strictly legislative power to such an agency.27 


19. Ofcl.—^Kelley v. State Bar of Ok¬ 
lahoma, 2SS P. 623, 148 Okl. 282. 
ga N.M.—In re Gibson, 4 P.2d 648, 
35 N.M. 550. 

91. NT.ir.—State ex rel Charlton v. 

French, 09 P.2d 715, 44 N.M. 169. 
Wis.—In re Mehlitz, 16 Wis. 443, 84 
Am.D. 700—re Griner, 16 Wis. 
423. 

22, TJ.S.—Seele v. U. S.. C.C.A.MO.. 

133 F.2d 1016. 

U. S. V. Stephens, Del., 245 P. 
956, afiHrmed Stephens v. XT. S., 38 
S.CL 579, 247 U.S. 504, 62 X..Bd. 
1239. 

Cktnsoientlona objectors 

Statutory provisions delegating to 
executive officers control over con¬ 
scientious objectors have been held 
not to constitute an unlawful delega¬ 
tion of legislative power. 

U.S.—Atherton v. U. S., C.A.Cal., 176 
F.2d S35, certiorari denied 70 S.Ct. 
338, 338 U.S. 938, 94 L.B:d. 578, and 
Edwards v. U. S., 70 S.Ct 339, 338 
U.S. 938, 94 JmWL 578—Dingman v. 

U, Sn aCJLCal., 156 P.2d 148, cer¬ 
tiorari denied 67 S.Ct. 86, 329 U.S. 
730, 91 KBd. 630, rehearing denied 
67 S.Ct 479, 329 U.S. 831, 91 D.Ed. 
705, and 67 S.Ct. 629, 329 U.S. 835, 
91 DEd. 707—Wolfe v. U. S., C.C. 
A.Mlch., 149 P.2d 391—Weightman 

V. U. S., C.CJ1.N.H., 142 P.2d 188— 
U. S. V. Van Den Berg, C.C.A.Wis., 
139 P.2d 654. 

U. S. V. Niles. D.aCaL, 122 P. 
Supp. 382—U. S. V. Steinel, D.C, 
Conn., 70 F.Supp. 966—U. S. v. 
Brod^ D.C.K.T., 64 F.Supp. 995, 
affirmed, C.C.A., 147 P.2d 134, cer¬ 
tiorari denied 65 S.Ct 1027, 824 U. 
S. 878, 89 UEd. 1430—U. S. ex rel. 
Zucker v. Osborne, D.C.N.T., 64 F. 
Supp. 984, affirmed, C.C.A., 147 F.2d 
136. 

23. U,S,—Arver t. U. S., Minn. & N. 
Y., 88 S.Ct. 159, 245 U.S. 866, 62 
D.Ed. 349, L.R.A.1918a 861, Ann. 
Cas.l918B 856. 

Dingmanv. U. S., C.C-AuCal., 156 
F.2d 148, certiorari denied 67 S.Ct. 


86, 829 U.S. 780, 91 L.Ed. 630, re¬ 
hearing denied 67 S.Ct. 479, 329 
U.S, 831, 91 UBd. 705, and 67 S.Ct 
629, 329 U.S. 836. 91 LuBd. 707— 
U. S. ex peL Bergdoll v. Drum, C.C. 
A,N.T,. 107 F,2d 897. 129 A.L..R. 
1165, certiorari denied 60 S.Ct 1098, 
810 U.S. 648, 84 Li.Ed. 1414. 

U. S. V. Olson, D.C.Wash., 253 P. 
233—Sugar v. U. S., Mich., 262 F. 
74, 164 C.C.A. 186, certiorari denied, 
first case, 89 S.Ct 19. 248 U.S. 678, 
63 Ij.Ed. 429—^Pranke v. Murray, 
Mo., 248 P. 866, 160 C.CjL 628, I-. 

R. A.1918E3 1015—Angelus v. Sulli¬ 
van, N.Y., 246 F. 54, 168 GUA. 280 
—U. S. V. Sugar, D.aMIch., 248 F. 
423, affirmed Sugar v. U. S., 252 F. 
79, 164 C.C.A, 191, certiorari denied 
39 S.Ct 19, 248 U.S. 578, 63 UBd. 
429. 

24. N.T.—People ex rel. Doscher v. 
Sisson, 118 N.£l 789, 222 N.T. 887. 

25. U.S.—McKinley v. U. S.. Ga., 89 

S. Ct 824, 249 U.S. 897, 63 KEd. 

668 . 

U. S. V. Scott D.C.R.I., 248 F. 
361—U. S. v. Casey. D.C.Ohio. 247 
P. 862. 

25.5 nL—^Loomis v. Keehn, 80 N.B. 
2d 368, 400 111. 337. 

Tex,—^Texas Nat Guard Armory 
Board V, McCraw, 126 S.W.2d 627, 
182 Tex. 613, 

3>onated to state 

The act creating the state armory 
hoard which grants board j>ower to 
determine sites and size of armories, 
and amounts to be spent thereon, is 
not unconstitutional as an improper 
delegation of legislative authority, 
since act contemplates that state 
will not become owner of armories 
until donated to state by the board. 
Mont.—Geboski v. Montana Armory 
Board, 103 P.2d 679, 110 Mont 487. 

20, Ark.—^Terrell v. Xioomis, 285 S. 

W.2d 961. 218 Ark. 296, 

D.C.—Forest v. Board of ComTs 
of District of Columbia, 92 F.2d 
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547, 67 App.D.C. 896, certiorari de¬ 
nied 58 S.Ct 867, 802 U.S. 760, 82 
LulS^ 688 . 

Idaho.—State v. Heitz; 238 P.2d 489, 

72 Idaho 107. 

IlL—Bode V. Barrett 106 N.E.2d 621, 
412 IlL 204, affirmed S.Ct 468, 
844 U.S. 588, 97 L.Ed. 567—Co¬ 
ordinated Transport v. Barrett, 106 
N.E.2d 510, 412 Ill. 821, affirmed 

73 S.Ct 468, 844 U.S. 683. 97 DEd. 
667, rehearing denied 73 S.Ct 778, 
846 U.a 931. 97 D.Bd. 1360—Ha- 
mann v. liawrence, 188 N.B. 833, 
354 Ill. 197. 

Ind.—State ex rel. Guide Management 
Corp. V. Alexander, 69 N.B.2d 169, 
228 Ind. 221. 

Mich.—Salway v. Alger, 82 N.W.2d 
506, 321 Mich. 211. 

S.C.—Dillard v. Melton, 87 S.E.2d 
421, 103 S.C. 10. 

Tenn.—Marshall v. State, 171 S.W.2d 
269, 180 Tenn. 9. 

Tex.—Gillaspie v. Department of 
Public Safety, 269 S.W.2d 177, 152 
Tex. 469, certiorari denied 74 S.Ct 
626, 847 U.S. 983, 98 L.Ed. 1084. 
Va.—^Butler v. Commonwealth, 53 S. 

B.2d 162, 189 Va. 411. 

Wis.—Safe Way Motor Coach Co. v. 
City of Two Rivers, 89 N.W.2d 847, 
266 Wis. 86. 

42 C.J. p 619 notes 58, 64, p 620 note 
68, p 703, note 74. 

27- HL—Bode v. Barrett, 106 N.B.2d 
621, 412 111. 204, affirmed 73 S.Ct 
468, $44 U.S. 588, 97 D.Ed. 667. 
Iowa.—Goodlove v. Logan, 261 N.W. 
89, 217 Iowa 98. 

Mo.—Cavanaugh v. Gerk, 280 S.W. 61, 
818 Mo. 876. 

N.J.—New Jersey Used Car Trade 
Ass'n V. Magee, 61 A.2d 761, 1 N. 
J.Super. 371. 

N.D.—State ex reL City of Fargo v. 
Wetz, 168 N.W. 885, 40 N.D. 299, 
6 A.L.R. 731. 

Tex.—^Ex parte Faison, 248 S.W. 843, 
93 Tester. 403, 

42 aj. p 620 notes 69-62, p 708, note 
78- 
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Traffic regidations generally. Applying these 
principles, a statute has been held invalid which au¬ 
thorizes an executive agency to adopt rules as to 
the stopping of cars on highways,28 although stat¬ 
utes have been held not invalid which authorize ex¬ 
ecutive bodies to prescribe particular regulations 
governing right of way, boulevard stops,28 and 
speed.2® Similarly, statutes have been held not in¬ 
valid which limit the weight and dimensions of mo¬ 
tor vehicles or motor vehicle loads and leave the 
enforcement of such limitations to an executive 
agency,2l or which authorize an executive agency 
in specified circumstances to prescribe such limita¬ 
tions,22 or to increaseSS or reduce^^ statutory lim¬ 
itations, or to prohibit certain types of motor vehi¬ 
cles entirely.25 On the other hand, an executive 
agency cannot be authorized to exercise unlimited 
power in making exceptions to statutory weight lim- 
itations.22 
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Operation for commercial purposes generally. 
The legislature may delegate to executive agencies 
power to make regulations governing transportation 
by motor vehicles for hire,27 whether as a public or 
common,2 8 or as a private or contract,39 carrier, 
and to make regulations governing transportation 
by the operator of his own property for commercial 
purposes ^^d further to make violations of such 
regulations a crime.^1 Similarly, the legislature may 
delegate to an executive agency the power to issue 
permits to engage in transportation by motor vehicle 

as a private carrier,^2 as a public carrier,^3 or to 
grant such permits on determination of public con¬ 
venience and necessity,^^ or to prescribe safety 
regulations as conditions on which rights may be 
exercised under a permit to operate as a public 
utility,^5 or to transport the operator’s own property 
for commercial purposes.^® Also, particular stat¬ 
utes authorizing an executive agency to prescribe 
the amount^*^ or determine the sufficiency^® of a 


28. Iowa,-^-Ok)odlove v. Logan, 261 
N.W. 89, 217 Iowa 98. 

29. HI.—Hamann v. Lawrence, 188 
N.B. 388. 854 ni. 197. 

80. B.C.—^La Forest v. Board of 
Corners of District of Columbia, 92 
F.2d 647, 67 App.D.C. 396, certio¬ 
rari denied 58 S.Ct. 867, 802 U.S. 
760, 82 L.Bd. 688. 

Idaho.—State v. Heitz, 288 F.2d 439, 
72 Idaho 107. 

K.H.—State v. Langley, 26 A.2d 868, 
92 N.H. 186. 

Beducing speed Itmlty established 
by statute, in order to protect roads 
and bridges. 

Ky.—^Ashland Transfer Co. v. State 
Tax Commission, 56 S.W.2d 691, 
247 Ky. 144, 87 A.L.R. 634. 

8L S.C.—State ex reL Daniel v. 
John P. Nutt Co., 185 S.B. 26, 180 
S.C. 19, certiorari denied Jno. P. 
Nutt Co. V. State of South Caro¬ 
lina ex rel. Daniel, 56 S.Ct 668, 
297 U.S. 724, 80 L.EId. 1007. 

82. Ind.—Snyder v. State, 188 N.E. 
777, 206 Ind. 202. 

42 C.J. p 619 note 58 [a]. 

83. U.S.—Contract Cartage Co. v. 
Morris, D.C.I11., 69 P.2d 487. 

Young V, Julian, D.C.Del., 97 F. 
Supp. 870. 

Ky.—^ALshland Transfer Co. v. State 
Tax Commission, 56 S.W.2d 691, 
247 Ky. 144, 87 A.L.R. 634. 

Mich,—Smith v. Behrendt, 270 N.W. 
227, 278 Mich. 91. 

Tex.—Ex parte Salcido, 218 S.W.2d 
467, 168 Tex.Cr. 160. 
lK)ad not reasonably divisible or 
capable of being dismantled. 
tT.S.—Sproles v. iBinford, Tex., 62 S. 
Ct 681, 286 U.S. 874, 76 L.Ed, 1167. 


J. EC. McLeaish & Co. v. Binford, 
D.C.Tex., 62 P.2d 737—Sproles v. 
Binford. D.C.Tex.. 52 F.2d 730. 
V^ilole trains 

Wis.—State v. Wetzel, 243 N.W. 768, 
208 Wis. 603. 86 A.L.R. 274. 

34. Idaho.—State v. Heitz, 238 P.2d 
439, 72 Idaho 107. 

Ky.—^Ashland Transfer Co. v. State 
Tax Commission, 66 S.W.2d 691, 
247 Ky. 144, 87 A.L.R. 534. 

35. Ky.—Ashland Transfer Co. v. 
State Tax Commission, supra. 

36- Tex.—^Bx parte Faison, 248 S.W. 
848, 98 Tex.Cr. 403. 

37. Ariz.—^Haddad v. State, 201 P. 
847, 23 Ariz. 105. 

Ill.—Bode V. Barrett, 106 N.E. 2d 521, 
412 Ill. 204, arnrmed 73 S.Ct. 468, 
844 U.S. 688, 97 L.Ed. 567. 

Statute held not invalid as delegat- 
I ing legislative power which regu- 
I lates transportation by motor ve- 
I hides for hire. 

Cal.—Holmes v. Railroad Commis¬ 
sion of Callfornlc^ 242 P, 486, 197 
Cal. 627. 

Vt.—In re James, 132 A. 40. 99 Vt. 
266. 

83. Gau—^Maner v. Dykes, 190 S.B. I 
189, 65 GaA.pp. 436. 

42 C.J. p 643 notes 80-84, 87-89, p 
644 notes 90-96. 

Safety roles 

Ohio.—^Matz V. J. L. Curtis Cartage 
Co., 7 N.B.2d 220, 182 Ohio St 271. 
42 C.J. p 644 note 94. 

Special reglstratloa number 
A statute authorizing a commis¬ 
sioner to require public service motor 
vehicles which are not jitneys to 
bear a special registration number 
only authorizes him to make a rule 
embracing all such vehicles, and is 
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not invalid as conferring arbitrary 

discretion upon him. 

Conn.—Cotter v. Stoeckel, 116 A. 248. 
97 Conn. 239. 

89. U.S.—Ogden & Moffett Co. v. 
Michigan Public Utilities Commis¬ 
sion. D.C.Mich.. 58 F.2d 832. af¬ 
firmed 52 S.Ct 495, 286 U.S. 525, 
76 L.Bd. 1268. 

Neb.—In re Rodgers. 279 N.W. 800, 
134 Neb. 832. 

40. Colo.—^Public Utilities Commis¬ 
sion V. Manley, 60 P.2d 913, 99 
Colo. 163. 

41. Mo.—State V. Dixon, 73 S.W.2d 
385, 335 Mo. 478. 

Safe^ rules 

Mo.—State v. Dixon, supra. 

42. U.S.—Ogden 4; Moffett Co. v. 
Michigan Public Utilities Conimis- 
Bion, D.C.Mich., 58 P.2d 832, af¬ 
firmed 52 S.Ct 495, 286 U.S. 626, 76 
L.Bd. 1268. 

143. Mass.—Commonwealth v. Slo- 

> cum, 119 N.B. 687, 230 Mass. 180. 

N.BL—EEaselton v. Intrastate Stage 
Lines, Inc., 133 A. 451, 82 N.H. 327. 

44. Conn.—^State v. Darazzo, 118 A. 
81, 97 Conn. 728. 

Mont.—Northern Pac. Ry. Co. v. Ben¬ 
nett, 272 P. 987, 83 Mont. 483. 

45- Ohio.—Matz v. J. L. Curtis Cart¬ 
age Co., 7 N.B.2d 220, 132 Ohio St. 
271. 

46. Colo.—^Public Utilities Commis¬ 
sion V. Manley, 60 P.2d 913, 99 
Colo. 153. 

47- Ky.—Gross v. Commonwealth, 76 
S.W.2d 568, 256 Ky. 19. 

48^ Ill.—Checker Taxi Co. v. Collins, 
151 N.B. 675, 320 HI. 605—Weksler 
V. Collins, 147 N.B. 797, 317 RL 
182, error dismissed 47 S.Ct. 449, 
273 U.S. 779, 71 L.m 888. 
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bond or insurance policy for security, or to fix the 
amount of a fee for a license to operate motor vehi¬ 
cles for hire,^^ have been held not invalid as vesting 
uncontrolled power in the agency. A statute author¬ 
izing an executive agency to enter into reciprocal 
agreements with officers of other states regarding 
registration of motor vehicles used for commercial 
purposes has been held not invalid as delegating leg¬ 
islative power.5^ 

Registration of vehicles generally. Particular 
statutes have been held not invalid which empower 
an executive agency to prescribe blank forms for 
applications for the registration of motor vehicles, 
to select and procure suitable holders for motor 
vehicle registration certificates,52 to agree with the 
officials of another state concerning motor vehicles 
registered in that state,52.5 to determine by rule the 
meaning of the term ‘‘nonresident” as used in a 
nonresident motor vehicle registration statute,52 or 
to revoke registration certificates for cause;5^ and 
violations of provisions regarding the manner in 
which such certificates shall be displayed may be 
made a crime.®® 

Driver^s licenses. Executive agencies may be 
empowered to make and enforce rules governing 
the issuance of motor vehicle drivers’ licenses, and 
to revoke or suspend drivers’ licenses for cause,5® 
provided suitable standards are established within 
which they may exercise their discretion.55-5 


16 C.J.S. 

! (IS) Political Subdivisions and Boundaries 

The power to fix the boundaries of political subdivl.. 
slons cannot be delegated, but details as to the deter- 
minatlon of the location of boundaries may be left to ad¬ 
ministrative agencies. 

While the legislature cannot delegate to adminis¬ 
trative agencies its power to determine what terri¬ 
tory shall be included within a political subdivi- 
sion,57 or delegate unlimited discretion to alter 
political subdivisions,^^ it may delegate to adminis¬ 
trative agencies the power to exercise a limited 
discretion in approving the alteration of districts,59 
to determine the location of a boundary line fixed 
by statute between political subdivisions,2® or to in¬ 
vestigate the question of the proper location of a 
boundary line and institute actions necessary to se¬ 
cure a judicial determination of such location.®*- 

(16) Public Qaims, Ascertainment and Pay¬ 
ment 

Details as to the ascertainment of the persons en¬ 
titled to claims and the amount of their claims against 
the government may be delegated to administrative 
bodies. 

The legislature may provide for the pajnnent of, 
claims against the government of a certain nature 
and delegate to executive officers the power to as¬ 
certain the persons who are included by the statute 
and the nature and amount of their daims,52 and 


49, Mont.—State v. Johnson, 243 P. 
1073, 75 Mont. 240. 

50, Wis.—Interstate Trucking Co. v. 
Dammann, 241 N.W. 625, 208 Wls. 
116, 82 A.L..R. 1080. 

51- Tex.—^Robbins v. l»lmestone 

County, 268 S.W. 915, 114 Tex. 345, 
answers to certified Questions con¬ 
formed to, Civ.App„ 272 S.W. 626. 
6a, Ind.—Kryder v. State, 16 N.£L2d 
386, 214 Ind. 419, appeal dismissed 
59 S.Ct 154, 305 U.S. 570, 83 LuBd. 
359. 

52.5 Tenn.—Marshall v. State, 171 S. 

W.2d 269, 180 Tenn. 9. 

53« S.C.—Stovall V. Sawyer, 187 S.B. 
821, 181 S.a 379. 

5^ N-J.—Garford Trucking v. HoU- 
xnaav 177 A. 882, 114 N.J.Law 522, 
aplnancfal Izreeiponsihillty 
N.J.—Garford Trucking v, Hoifxuan, 
supra. 

Va,—^Butler v. Commonwealth, 68 S. 

B.2d 152, 189 Va. 411. 

55. Ind.—Kryder v. State, 16 N.B.2d 
386, 214 Ind. 419, appeal dismissed 
59 S.Ct. 154, 805 U.S. 670, 88 Ii.Bd. 
359. 

60, Cal.—Bscobedo v. State Dept, of 
Motor Vehicles, 222 P.2d 1, .86 CaL 
2d 870. 


D.C.—Lia Forest v. Board of Corners 
of District of Columbia, 92 F.2d 
647, 67 App.D.C. 896, certiorari de¬ 
nied 58 S.Ct 867, 302 U.S. 760, 82 
L..Bd. 588. 

Neb.—Nelsen v. Tilley, 289 N.W. 888, 
137 Neb. 327, 126 A.L.R. 729. 
N.T.—Ross V. MacDult 127 NJEl2d 
806, 809 N.T. 66. 

Va,—Butler v. Commonwealth, 68 
S.B.2d 152, 189 Va. 411. 

56.5 Satisfaotozy oanse 
The statute authorizing the high¬ 
way department to suspend or re- 
I yoke a motor vehicle driver’s license 
for cause satisfactory to it is an un¬ 
constitutional delegation of legisla¬ 
tive power. 

S.C.—South Carolina State Highway 
Department v. Harbin, 86 S.B.2d 
46$. 

57. S.C.—^De Lioach v. Scheper, 198 
S.B. 409. 188 S.C. 21. 

6& N.J.—Gilhooley v. Blizabeth, 49 
A. 1106. 66 N.J.L.aw 484. 

BleotiosL wards 

Njr.—Gilhooley v. Blizabeth, supra. 

59. Pa.—^In re Baldwin Tp., Alle¬ 
gheny County. Annexation, 168 A. 
272, 805 Pa. 490. followed in 168 
A. 275, 305 Pa. 499. 
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Xnterferis^ with or performing m n- 
zLldpal functions 

Statutes requiring approval of 
board for annexation of part of 
township to city do not violate a 
constitutional provision prohibiting 
delegation of power to special com¬ 
mission to make or interfere with 
any municipal improvement, or per¬ 
form any municipal function. 

Pa-—In re Baldwin Tp., Allegheny 
County, Annexation, supra. 

60. Cal.—^Trinity County v. Mendo¬ 
cino County, 90 P. 686, 161 CaL 
279. 

Mich.—Hempel ex reL Michigan 
Limestone & Chemical Co. v. Rog¬ 
ers Tp., 20 N.W.2d 787, 818 Mich. L 
N,J.—Dover Tp., Ocean County, v. 
Brick Tp., Ocean County, 156 A 
919, 108 N.J.Law 66. 

61- N.M.—State V. Hall, 168 P. 716, 
23 N.M. 422. 

62. Ala.—John B. Ballenger Const 
Co. V. State Board of Adjustment 
175 So. 887, 284 Ala. 877. 
validity of olalms 
Authority to Investigate the var 
lidity of particular cledms against 
the government may be delegated to 
an executive oflOLcer. 



16 C.J.S. 

to set up the statute of limitations against unjust and 
inequitable claims.®* 

(17) Public Debt; Bonds 

The legislature may authorize the Incurrence of In¬ 
debtedness or the Issuance of bonds by administrative 
boards or officers. 

While the le^slature cannot empower executive 
officers to incur unlimited debts and liabilities 
chargeable against the general fund of the state,®^ 
it may authorize them to exercise a limited discre¬ 
tion in borrowing money for a purpose specified by 

the legislature.®^ 

Issuing bonds. Thus, the legislature may author¬ 
ize, or particular statutes have been held not inval¬ 
id as delegating legislative power which authorize, 
executive agencies to issue,®® and to enter into 
agreements with reference to the payment of,®^ 
bonds for specified purposes; to fix the terms of 
bonds®® and terms on which bids may be made;®® 
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to determine the sufficiency of revenue before the 
issuance of bonds to determine whether interim 
certificates shall be issued, and the character there¬ 
of and to approve bond issues of local units of 
govemment.'^^ 

(18) Public Funds, Allocation or Expendi¬ 
ture 

While an uncontrolled discretion as to the expenditure 
or allocation of public funds cannot be conferred on an 
executive agency, such an agency, in accordance with a 
standard fixed by the legislature, may be granted power 
to allocate or expend funds for specific purposes. 

Under an express constitutional provision or not¬ 
withstanding the absence of such a provision, the 
legislature cannot empower an executive agency to 
exercise an uncontrolled discretion in allocating or 
expending public funds, but on appropriating funds 
must designate the objects and purposes to which 
they shall be put,^® and tmder a clause in the con- 


Ohio.—State ex reL Krieg v, Tracy, 
190 N.E. 48, 47 Oliio App. 65. 

War risk SauroraoLce olalaiut 

Wilner v. U. S., C.C.Am., 68 
F.2d 442, reversed on other grounds 
54 S.Ct. 840, 292 IT.S. 671, 78 li.lld. 
1434. 

63. Va.—Stuart’s Bx'rs v. Board of 
Sinking Fund Com’rs, 96 S.E. 239, 
123 Va. 224. 

64 Aria.—Crane v. Frohmiller, 45 F. 
2d 955, 45 Arlz. 490. 

Coat of defending tax soits against 
state 

Ariz.—Crane v. FrohmiUer, supra. 

65. Colo.—Johnson v. McDonald,' 49 
P.2d 1017, 97 Colo. 324. 

Highway oonstmotion and mainte- 
nance 

Colo.—Johnson v. McDonald, supra. 

Kan.—State ex reL Boynton v. Kan¬ 
sas State Highway Commission, 28 
P.2d 770, 138 Kan. 913. 

66. Ark.—^Myers v. Hardin, 186 S-W. 
2d 925, 208 Ark. 505—RuflC v. Wo¬ 
mack. 298 S.W. 222, 174 Ark. 971. 

Ind.—^Ennis v. State Highway Com¬ 
mission, 108 N.m2d 687, 281 Ind. 
31L 

Kan.—State v. Davis, 221 P. 895, 115 
Kan. 10. 

Ky.—^Preston v. Clements, 282 S.W. 
2d 85, 818 ]^. 479. 

Mont—State ex rel. Grahanx v. Board 
of Examiners, 239 P.2d 283, 125 
Mont 419'r-Ploneer Motors v. State 
Highway Commission, 165 P.2d 796, 
118 Mont 833—^Martin v. State 
Highway Conamission, 88 P.2d 41, 
107 Mont 608. 

Nev.—Stephens v. First Nat Bank of 
Nev., 196 P.2d 756, 65 Nev. 862. 

N.C.—Ervin v. Conn, 84 S.E.2d 402, 
226 N.a 267. 

OkL—^plication of Oklahoma Turn¬ 


pike Authority, 221 P.2d 795, 203 
Okl. 336. 

S-C.—Clarke v. South Carolina Public 
Service Authority, 181 S.B. 481, 
177 S.C. 427. 

TecTwteatloa of issiumoe 
A statute providing that the issu¬ 
ance of bonds shall cease on the tak¬ 
ing of specified action by a certain 
official is not invalid as delegating 
to such official the power to repeal 
the statute. 

Kan.—City of Pittsburg v. Robb, 68 
P.2d 208. 143 Kan. 1. 

167. Ark.—Fulkerson v. Refunding 
I Board, 147 S.W.2d 980, 201 Ark. 
957. 

Ind.—^Ennis v. State Highway Com¬ 
mission, 108 N.E.2d 687, 231 Ind. 
311. 

Mont.—State ex reL Graham v. Board 
of Examiners, 239 P.2d 283, 125 
Mont. 419—^Pioneer Motors v. State 
Highway Commission, 165 P.2d 796, 
118 Mont. 833. 

Tex.—^Lower Colorado River Author¬ 
ity V. McCraw, 88 S.W.2d 629, 126 
Tex. 268. 

66. Ky.—^Bloxton v. State Highway 
Commission, 8 S.W.2d 892, 225 Ky. 
324. 

Mont.—State ex reL Graham v. Board 
of Examiners, 239 P.2d 283, 125 
Mont. 419—^Pioneer Motors v. State 
Highway Commission, 165 P.2d 796, 
118 Mont. 833. 

N’.D,—Green v. Frazier, 176 N.W. 11, 
44 N.D. 395, affirmed 40 S.Ct 499, 
268 U.S. 233, 64 D.Bd. 878. 
Designation, of soiuroe of payment 
—Crawford v. Johnston, 181 S.B. 
476, 177 S.C. 399. 

Selection and pledge of aeonrlty for 
bonds. 

Wash.—State ex, rel. Banker v. Telle, 
48 P-2d ^®® WaslL 880. 
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69. Ky.—Bloxton v. State Highway 
Commission, 8 S.W.2d 392, 225 Ky. 
324. 

70. Ind.—^Ennis v. State Highway 
Commission, 108 N.E.2d 687, 231 
Ind. 311. 

S.C.—State ex rel. Coleman v. Lewis, 
186 S.E. 626. 181 S.G 10. 

71. Mo.—Security Nat Bank of Ok¬ 
lahoma City V. People^s Bank of 
Sullivan. 230 S.W. 87, 287 Mo. 464. 

72. Fla.—Amos v. Mathews, 126 So. 
308, 99 Fla. 1, 65, 115. 

XjSl ,—National Bank of Commerce in 
New Orleans v. Board of Supervi¬ 
sors of La, State University and 
Agricultural and Mechanical Col¬ 
lege, 20 So.2d 264, 206 La. 913. 
Mich,—Chemical Bank & Trust Co. v. 
Oakland County, 251 N.W. 395, 264 
Mich. 673. 

S.C.—Cathcart v. City of Columbia, 
170 S.B. 436, 170 S.C. 362. 

78- La.—Carso v. Board of Llqulda- 
tion of State Debt 17 So.2d 358, 
205 La. 868. 

Mass.—^In re Opinion of the Justices, 
19 N.B.2d 807, 302 Mass. 605. 

N.D.—State v. Wetz. 168 N.W. 835, 
40 N.D. 299. 

Okl.—Wells V. Childers, 165 P.2a 371, 
196 OkL 853. 

Wis.—State ex rel. Zimmerman v. 
Dammann, 283 N.W. 52, 229 Wis. 
670. 

Designation held insufficient 

(1) Housing projects. 

D.C.—^Township of Franklin, Somer¬ 
set County, N. J., v. TugwelL 85 F. 
2d 208, 66 APP.D.C. 42. 

(2) Assistance of dependent per¬ 
sons, health purposes, and related 
matters of security and welfare.. 

Neb.—Smithberger v. Banning, .262 N. 

W. 492, 129 Neb. 661, lOO. 'AJ^R. 

686 . 
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stitution expressly so providing,^* or, in some juris¬ 
dictions, apart from.^s a clause in the constitution 
expressly so providing, the distinct items therefor4 
However, it has been held that, the legislature may 
authorize an executive agency to allocate or ex¬ 
pend funds for specified purposes in accordance with 


16 C.J.S. 

a standard which the legislature has established.’* 
Also, there is authority holding that an executive 
officer may be authorized to allocate to particular 
purposes lump sum appropriations made by the leg¬ 
islature for certain governmental departments;” 
and it has been held that the legislature need not 


74- Ill.—^Peabody v. Russel. 134 N. 

B. 150. 302 III. 111. 20 A^LiJEL 9T2* 
Apportionment in emersrency 

A statute authorizing an executive 
officer to approve an apportionment 
of funds among various government 
departments in an emergency is In¬ 
valid as not designating the distinct 
items for particular purposes. 

III.—Peabody v, Russel. 134 N.B. 150, 
302 Ill. Ill, 20 972. 

7S NJD.—State v. Budge, 105 N.W. 
724, 14 X.D. 532. 

Brootloai and reoo&struetioa of puhlio 
Tmildings 

A statute appointing a commission 
for the erection of a governor’s resi¬ 
dence and the reconstruction of a 
state capitol has been held void for 
failure to prescribe a maximum 
amount to be spent for each of these 
purposes, even though the total 
amount to be expended on the two 
buildings was limited by the act. 
N.D.—State v. Budge, supra- 

76. U.S.—^tate of Oklahoma v. U. S. 
Oivil Service Commission, O.C.A.. 
Okl., 158 P.2d 280, affirmed 67 S.Ct. 
544, 830 U.S. 127, 91 LuBd. 794. 

Ala.—^Norton v. Liusk, 26 So.2d 849, 
248 Ala. 110—^In re Opinion of the 
Justices, 13 So.2d 674. 244 Ala. S86. 
Fla.—Corpus Juris Seonnduia dted ixL 
State ex reL Caldwell v. Lee, 27 So. 
2d 84. 87. 157 Fla. 773. 

Idaho.—Suppiger v. Bnklng, 91 P.2d 
862. 60 Idaho 292. 

IlL—Owens v. Green, 81 N’.B.2d 149, 
400 Ill. 380. 

Ky.—Commonwealth ex rel. Meredith 
v, Johnson, 166 S.W.2d 409, 292 Ky. 
288. 

La.—Wall 7. Close, 14 So.2d 19, 203 
La. 845. 

Mass.—In re Opinion of the Justices, 
19 N.B.2d 807, 302 Mass. 605. 

Mont.—State v. State Board of Ex¬ 
aminers, 238 P. 316. 74 Mont. 1. 
K.T.—^Bush Terminal Co. v. City of 
New York. 26 N-E.2d 269, 282 N.T. 
306. 

Ohio.—State ex reL Kauer v. Defen- 
bacher, 91 N.E2d 512, 153 Ohio St. 
268. 

Okl.—WeUs V. Childers, 165 P.2d 358, 
196 Okl. 339—^Black v. Oklahoma 
Funding Bond Commission, 140 P. 
2d 740. 198 OkL 1. 

Vt.—State Highway Board v. Gates, 
1 A.2d 825, 110 Vt. 67. 

Wis.—State v. Zimmerman, 197 N.W. 
823. 188 Wls. 132. 

3»axticalar designation held snffllcleut 
(1> Ordinary regular work of any 
governmental agency for which suf> 


dcient money has not been appro¬ 
priated. 

Wis.—State v. Zimmerman, 197 N.W. 
823. 183 Wis. 132. 

(2) Reasonable expenditures for 
the operation of offices. 

Pla.—Corpus Juris dted in Spark¬ 
man V. County Budget Commis¬ 
sion. 137 So. 809, 813, 103 Fla. 242. 

(3) Specified governmental obliga¬ 
tions. 

Fla.—^Amos v. Mathews, 126 So. 308. 
99 Fla. 1. 65. 115. 

Mont.—State v. State Board of Ex¬ 
aminers, 238 P* 316, 74 Mont. 1. 

(4) Salaries and expenses for the 
enforcement of a particular statute. 
Ky.—Talbott v. Jones, 80 S.W.2d 566, 

258 Ky. 449. 

(5) Grants or loans for education¬ 
al purposes. 

Ark.—Ruff V, Womack, 298 S.W. 222, 
174 Ark. 971. 

La.—State ex rel. Porterie v. Louisi¬ 
ana State Board of Education, 182 
So. 676, 190 La. 565. 

Or.—Smith v. Patterson, 279 P. 271, 
130 Or. 78. 

(6) Charitable institutions. 

La.—State ex rel. Porterie v. Louisi¬ 
ana State Board of Education, su¬ 
pra. 

(7) Construction and maintenance 
of public project, 

N.H.—Conway v. New Hampshire 
Water Resources Board, N.BL, 199 
A. 83. 

(8) Loans and grants to munici¬ 
palities for specified types of public 
works. 

U.S.—Duke Power Co. v. Greenwood 
County, C.C.A.S.C., 91 P.2d 665, af¬ 
firmed 58 act. 806, 802 U.S. 485, 82 
L.Bd. 381—Greenwood County v. 
Duke Power Co., C.C.A.S.C., 81 F, 
2d 986, reversed on other grounds 
57 act. 202, 299 U.S. 259, 81 L.Ed. 
178—Kansas Gas & Electric Co. v. 
City of Independence, Kan., C.C.Al. 
Kan., 79 P.2d 32, 100 A.L.R. 1479, 
rehearing denied 79 F.2d 638. 

<9) Relief of indigent persons. 
Wash.—State ex rel. Boyle v. Ernst, 
78 P.2d 526. 195 Wash. 214. 

(10) Service bonus to soldiers. 
Conn.—^Lyman v. Adorno, 52 A.2d 702, 
133 Conn. 511. 

HI.—^People ex rel. Mosco v. Service 
Recognition Board, 86 NK.2d 357, 
403 III. 442—Routt v. Barrett, 71 
N.E.2d 660, $96 Ill. 322. 

Wis.—State V. Johnson, 175 N.W. 589, 
170 Wls. 218, 7 A.L.R. 1617, 
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(11) Veterans' reunion. 

Cal.—Stephens v. Chambers, 168 P, 
595, 34 Cal.App. 660. 

Wls.—State ex rel. American Legion 
1941 Convention Corp. of Milwau¬ 
kee V. Smith, 293 N.W. 161, 235 
Wis. 443. 

Alternative methods of appoztioiL. 
mexLt 

Fla.—^Amos v. Mathews, 126 So. 308, 
99 Fla. 1, 65, 115. 

Ky.—Allen v. Cromwell, 263 S.W, 
356, 203 Ky. 836. 

limiting and restxaliiliig ezpeoises 
A statute is not invalid as dele¬ 
gating legislative power which au¬ 
thorizes an executive ofi^cer to limit 
and restrain expenditures of specified 
executive agencies and to keep ex¬ 
penses within reasonable limits. 
Tenn.—Joyner v. Priest, 117 S.W.2d 
9, 173 Tenn. 820. 

SnhseatieiLt leglslatloxL as ouzing de¬ 
fects 

Even if a statute such as described 
in the text is otherwise invalid, the 
defects thereof are cured by subse- 
auent legrislatlon approving action 
taken by the executive officer and 
appropriating funds for carrsrlng out 
a program prepared by him. 

U.S.—^Duke Power Co. v. Greenwood 
County, C.aA.S.C., 91 P.2d 665, af¬ 
firmed 58 S.Ct. 806, 802 U.S. 485. 82 
LuEd. 881. 

Bscess commlssloai 
A provision of proposed act that 
chairman of commission on adminis¬ 
tration and finance shall be ex officio 
member of special recess commission, 
written consent of which to govern¬ 
or’s transfers of moneys appropriated 
from general fund to items of appro¬ 
priation to provide for unforesieen 
conditions is required by such act, 
is not unconstitutional as delegating 
legislative power to such officer, but 
merely cojifers executive or adminis¬ 
trative power on executive or admin¬ 
istrative officer, nor is the act un¬ 
constitutional as delegating legisla¬ 
tive power of appropriation to such 
commission. 

Mass.—^In re Opinion of the Justices, 
19 NJBS.2d 807, 302 Mass. 605. 

77« Ala.—^In re Opinion of the Jus¬ 
tices, 13 So.2d 674, 244 Ala. 386. 
Mass.—^In re Opinion of the Justices, 
19 N.E.2d 807, 302 Mass. 606. 

N.T,—^People v. Tremaine, 235 N.Y.S. 
666, 226 App.Dlv. 831, reversed on 
other grounds 168 N.E. 817, 262 
1 N.Y. 27. 
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prescribe the maximum which may be spent for 
minor mattersJ^ The legislature may authorize 
executive agencies to estimate moneys available to 
particular governmental subdivisions for a fiscal 
year,*^® or to exercise a broad discretion in approv¬ 
ing the transfer of money from one fund to an- 
other.^<^ 

The chief executive, at least where the constitu¬ 
tion so provides, cannot be empowered to reduce 
an item in an appropriation by the legislature 
but a statute has been held not invalid which au¬ 
thorizes an executive agency to approve or reduce 
appropriations by local bodies.^2 ^ statute provid¬ 
ing that claims against a particular department shall 
be paid out of funds set apart for that department 
by an executive officer has been held not invalid as 
conferring the power of appropriation on such offi- 
cer.s^ 

(19) Public Health, Safety, Morals, and 
Welfare 

The administration of statutes for the protection of 
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the public health, safety, morals, and welfare generally 
may be delegated by the legislature to executive officers 
or agencies. 

The authority to adopt measures for the admin¬ 
istration of statutes enacted by the legislature, in the 
exercise of its police power, for the protection of the 
public safety, morals, and welfare generally may be 
vested by the legislature in executive officers or 
agencies.®^ Moreover, the ordinary rule requiring 
the legislature to prescribe definite rules or stand¬ 
ards of guidance is somewhat relaxed by some au¬ 
thorities where regulations under the police power 
are concerned,although it has also been stated 
that the legislature must make its exact policy clear¬ 
ly apparent,®® or must at least prescribe a general 
standard.®^ 

Public health OAid safety. It is the function of 
the legislature, as a part of its police power, to 
make laws for the protection of the public health,®® 
and the power to make such laws, or laws for the 


7a R.I-—^Blals V. Franklin, 77 A. 
172. 81 R.I. 96. 

Bridge over small river. 

ILL—^Blais v. Franklin, 77 A. 172, 
31 ILL 95. 122. 

12 C.J. p 853 note 10. 

79. Fla.—^Amos v. Mathews, 126 So. 
308. 99 Fla. 1, 65, 115. 

80. Ala.—^Norton v. Liusk, 26 So.2d 
849, 248 Ala. 110. 

Iowa—State v. Manning, 259 N.W. 
213, 220 Iowa 625. 

Mass.—In re Opinion of the Jus¬ 
tices, 19 N.E.2d 807, 302 Mass. 605. 
Ohio.—State ex rel. McCaw v. Fer¬ 
guson. 38 N.E.2d 68, 139 Ohio St. 1. 
Okl.— Corpus JxsciM Secundum cited in 
Bailey v. State Board of Public 
AtSairs, 153 P.2d 235, 239, 194 OkL 
495. 

Statute held not Invalid as vesting 
an executive agency with power to 
determine the purpose for which a 
fund shall be spent, 
ni.—Werner v. Martin, 194 N.E. 264, 
359 IlL 213.' 

81. OkL—State ex rel. Crable v. Car¬ 
ter. 103 P.2d 618, 187 Okl. 421— 
State ex reL Hudson v. Carter, 27 
P.2d 617, 167 Okl. 32, 91 A.Li.R. 
1497. 

82. Ind.—City of Gary v. Cosgrove, 
6 N.B.2d 940, 211 Ind. 294. 

83. RD.—^State V. Steen, 236 N.W. 
261, 60 N*.D. 627. 

84. U.S.—^New Jersey Chiropractic 
Ass'n V. State Board of Medical 
Examiners of New Jersey, D.C.N. 
J«i 79 F.Supp. 827. 

Ala.^State v. Friedkin, 14 So.2d 863, 
244 Ala. 494. 

—State ex rel. Watson v. Cald- 
weU. 28 So.2d 866. 166 Fla. 618, 


opinion supplemented 24 So.2d 797, 
167 Fla. 70. 

Ill.—^Fisher v. Kemper, 116 N.E.2d 
332, 1 IlL2d 603. 

N.J.—^Borough of Oakland v. Roth, 
95 A2d 422, 25 N.J.Super. 32, af¬ 
firmed 100 A.2d 698, 28 N.J.Super. 
821. 

Ohio.—Akron & B. R R. Co. v. Pub¬ 
lic Utilities Commission, 74 N.E.2d 
256, 148 Ohio St. 282. 

Okl.—Atchley v. Board of Barber 
Examiners of State, 257 P.2d 862, 
208 OkL 453—Gibbons v. Missouri, 
K. & T. R. Co., 286 P. 1040, 142 
OkL 146. 

85. Conn.—State v. Vachon, 101 A.2d 
609, 140 Conn. 478. 

Mo.—Ex parte Williams, 139 S.W.2d 
485, 345 Mo. 1121, certiorari denied 
Williams v. Golden, 61 S.Ct. 42, 
311 U.S. 676. 85 L.Bd. 434. 

Neb.—^Motors Acceptance Corp. v. 
McLain, 47 N.W.2d 919, 154 Neb. 
364. 

N.H.—Tellshka v. City of Nashua, 106 
A.2d 671, 99 N.H. 161. 

N.J.—^Nagy v. Ford Motor Co., 78 A. 
2d 709, 6 N.J. 341. 

N.M—^McCormick v. Board of Edu¬ 
cation of Hobbs Municipal School 
Dist No. 16, 274 P.2d 299, 58 N.M. 
648—State ex reL Sofeico v. Hef- 
feman, 67 P.2d 240, 41 N.M. 219. 

Ohio.—Weber v. Board of Health, 
Butler County. 74 N.B.2d 331. 148 I 
Ohio St 389—Akron & B. B. R. I 
Co. V. Public Utilities Commission, 1 
74 N.E.2d 256, 148 Ohio St 282— 
Thompson v. City of Marion, 16 N. 
E.2d 208. 134 Ohio St 122—Coady 
V. Leonard, 7 N.E.2d 649, 132 Ohio 
St 829—^Matz v. J. L. Curtis Cart¬ 
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age Co., 7 N.B.2d 220, 132 Ohio St 
271. 

Blackman v. Board of Liquor 
Control of State, 113 N.B.2d 893. 
95 Ohio App. 177, appeal dismissed 
109 N.B,2d 476. 158 Ohio St 368. 

Standard “Tote” Inc. v. Ohio 
State Racing Commission, Com.Pl., 
121 N.E.2d 463. 

Okl.—Ex parte Woodruff, 210 P.2d 
191, 90 OkLCr. 69. 

W.Va.—State ex rel. Morris v. West 
Virginia Racing Commission, 55 
S.E.2d 263, 133 W.Va. 179—State 
V. Bxmner, 27 S.B.2d 823, 126 W.Va. 
280. 

86. Mich.—G. F. Redmond & Co. v, 
Michigan Securities Commission, 
192 N.W. 688. 222 Mich. 1. 

N.J.—^Nagy v. Ford Motor Co., 78 A. 
2d 709. 6 N.J. 341. 

87. Arlz.—State v. Marana Planta¬ 
tions, Inc., 262 P.2d 87, 75 Arlz. 
IIL 

Ky.—Goodpaster v. Foster, 178 S.W. 
2d 29, 296 Ky. 614. 

N.T.—^Berger v. Quhm, 268 N.Y.S. 
514, 149 Mlsc. 545. 

Tex.—Housing Authority of City of 
Dallas V. Higginbotham, 143 S.W. 
2d 79, 136 Tex. 158. 130 A,L.R. 
1063, conformed to. Civ.App., 143 
S.W.2d 96. 

88. Fla.—Corpus Jtirls Seouudum 
quoted lu Gillette v. Florida Uni¬ 
versity of Dermatology, 197 So. 
852, 855, 144 Fla. 236. 

N.H.—State v. Normand, 85 A. 899, 
76 N.H. 641, Ann.Cas.l913B 996. 
N.J.—^Borough of Oakland v. Rot^ 
95 A.2d 422, 25 N.J.Super. 32. af¬ 
firmed 100 A.2d 698, 28 N.J.Super. 
321. 
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public safety, may not be delegated to an executive 
officer or board.®^ The legislature may, however,, 
enact laws in general terms for the public health or 
safety, and vest in administrative agencies a large 
measure of discretion in enforcing them,^® it being 


16 C.J.S. 

sufficient that a definite policy be established for 
their guidance.®^ Thus, the legislature may give 
such agencies authority to make reasonable rules, 
regulations, or orders which shall have the effect of 
law,®2 and to determine facts on which the opera- 


N.T.—^Lyons v. Prince, 24 N.E.2d 466, 
2S1 X.T. 557. 

Vt.—State V, Morse, 80 A, 189, 84 Vt 
387. 34 L..R.A.,X.S., 190, Ann.Cas. 
1915B 218. 

89. Ariz.—Globe School Dist Xo. 1 
of Globe, Gila County, v. Board of 
Health of City of Globe, 179 P. 55, 
20 Ariz. 208. 

Fla.—Corptun Jtiris Seetmdnm atioted 
iu Gillette v. Florida University of 
Bermatoloffy, 197 So. 852, 855, 144 
Fla. 236. 

X.y.—Uyons v. Prince, 24 X,E.2d 
466, 281 X.T. 557. 

109 Beach 29th St Corp. v. Arch¬ 
er. 67 N.Y.S.2d 916, 188 Misc. 769. 

N.C—State v. Harris, 6 S.E.2d 854, 
216 X.a 746, 128 A.LuR. 658. 

Rhea v. Board of Education of 
Devils Lake Special School Dist., 
171 N.W. 103, 41 X.D, 449. 

S.D.—Corpus attzis Secmidum cited in. 
City of Bristol v. Horter, 43 N.'W'.2d 
543, 546. 73 S.D. 398. 

Tex.—Margolin v. State, 205 S.W.2d 

776, 151 Tex.Cr. 132, 

Utah,—State v. Goss, 11 P.2d 340, 
79 Utah 559. 

12 C.J. p 848 note 14. 

BstabUshznent of are escape specifl- 
catious 

Tex.—Dockery v. State, 247 S.W. 508, 
93 Tex.Cr. 220. 

SO. U.S.—^American Home Fire As- 
sur. Co. of New York v. Mid-West 
Enterprise Co., C.A.OkL, 189 F.2d 
528. 

Cal.—^Redevelopment Agency of City 
and County of San Francisco v. 
Hayes, 266 P.2d 105. 122 CaLApp.2d 

777. 

Conn.—State v. Vachon, 101 A.2d 509, 
140 Conn. 478. 

Fla.—Ooxpus Otiris Secandum q,uoted 
in Gillette v. Florida University of 
Dermatology, 197 So. 852, 855, 144 | 
Fla. 236. ! 

Iowa.—Schneberger v. State Board of 
Social Welfare, 291 N.W. 859, 228 
Iowa 399. 

Md.-*-Adams v. Commissioners of 
Town of Trappe, 103 A.2d 830, 204 
Md. 165, 

Mckss.—Commonwealth v. Town of 
Hudson, 52 N.E.2d 56$, 315 Mass. 
335. 

Neb.—Corpus Jxtxis quoted ia. Griffin 
V. Gass, 274 N.W. 193, 195, 138 Neb. 
56. 

N.H.—^Town of Meredith v. State 
Board of Health, 48 A.2d 489, 94 
N.H. 128. 

N.J.—^Borough of Oakland v. Roth, 
95 A.2d 422, 25 N.J.Sup6r. 32, af¬ 
firmed 100 A.2d 698, 28 N.J.Super. 
321—New Jersey Bell TeL Co. v. 


Communications Workers of Ameri¬ 
ca, N. J. Traffic Division No. 55, 
CIO, 75 A.2d 277, 9 N.J.Super. 110, 
reversed on other grounds 76 A. 
2d 721, 5 N. J. 354. 

N.Y.—^Lyons v. Prince, 24 N.B.2d 
466, 281 N.Y. 657. 

N.C.—^Williamson v. Snow, 80 S.E. 

2d 262, 239 N.C. 493. 

Okl .—Bx parte Woodruff, 210 P.2d 
191. 90 Okl.Cr. 59. 

Or.—State v. Combs. 130 P.2d 947, 
169 Or. 566. 

Pa.—Commonwealth v. Reitz, 39 A. 2d 
522, 156 Pa.Super. 122—Common¬ 
wealth V. Janowski, 87 Luz.Leg. 
Reg. 158. 

Vt.—State V. Morse, 80 A. 189, 84 Vt. 
387, 34 L.R.A.,N.S., 190, AnnuCas. 
1913B 218. 

12 C.J. p 845 note 67. 

Public safety in case of war 
U.S.—Cook V. Bumquist, D.C.Mlnn., 
242 P. 321. 

91. Fla.— Corpus Jxais Secundum 
quoted in Gillette v. Florida Uni¬ 
versity of Dermatology, 197 So. 
852, 855, 144 Fla. 236. 

N.J.—Borough of Oakland v. Roth, 
95 A.2d 422, 25 N.J.Super. 32, af¬ 
firmed 100 A.2d 698, 28 N.J.Super. 
821—^New Jersey Bell Tel. Co. v. 
Communications Workers of Amer¬ 
ica, N. J. Traffic Division No. 65, 
CIO, 76 A.2d 277, 9 N.J.Super. 110, 
reversed on other grounds 75 A.2d 
721. 5 N.J. 854. 

State Board of Milk Control v. 
Newark Milk Co., 179 A. 116, 118 
N.J.Bq. 504. 

Tenn.—^Fharr v. Nashville, C. & St. 
L. Ry., 208 S.W.2d 1013, 186 Tenn. 
164. 

92. U.S.—^Texas Co. v. Montgomery, 
D.C.La.. 73 F.Supp. 527, affirmed 
68 S.Ct. 209, 832 U.S. 827, 92 KEd. 
402—^U. S. V. 62 Packages, More 
or Less, of Marmola Prescription 
Tablets, D.C.Wis., 48 F.Supp. 878, 
affirmed C,C,A., 142 F.2d 107, cer¬ 
tiorari denied Raladam Co. v. U. S., 
65 act. 68, 323 U.S. 731, 89 L.Bd. 
687, 

Airk.—State ex rel. Hale v. Lawson, 
205 S.W.2d 204, 212 Ark. 233. 

Conn.—State v. Vachon, 101 A.2d 609, 
140 Cohn. 478. 

Fla.— Corpus Juris Secundum dted in 
Mayo V. Bossenbury, 10 So.2d 725, 
727, 152 Fla. 16— Corpus Juris Se. 
cundum quoted in Gillette v. Flor¬ 
ida University of Dermatology, 197 
So. 852, 855, 144 Fla. 236. 

Iowa.—Gilchrist v. Bierringj 14 N. 

W.2d 724, 234 Iowa 899. 

Misa—Hawkins v. Hoye, 66 So. 741, 
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108 Miss. 282, suggestion of error 
denied $6 So. 1015. 

N.Y.—^Lyons v. Prince, 24 N.B.2d 466 
281 N.Y. 657. 

Application of Barkin, 71 N.T.S. 
2d 267, 189 Misc. 358. 

Okl.—^Atchley v. Board of Barber Ex¬ 
aminers of State, 257 P.2d 302, 208 
Okl. 453. 

Ex parte Woodruff; 210 P,2d 191, 
90 Okl.Cr. 69. 

12 C.J. p 849 note 16. 
infectious diseases 

(1) Administrative agencies may 
be empowered to designate and clas¬ 
sify infectious or communicable dis¬ 
eases. 

IlL—^People V. Robertson, 184 N.E. 

815, 302 IlL 422, 22 A.L.R. 835. 
Ind.—^Kryder v. State, 16 N.B.2d 
386, 214 Ind. 419, appeal dismissed 
Krydeh v. State of Indiana, 69 S. 
Ct 154, 305 U.S. 570, 83 LuEd. 359. 
Han.—Ex parte McGee, 185 P. 14, 105 
Kan. 574, 8 A.L.R. 831. 

Wash.—State v. Superior Court for 
King County, 174 P. 978, 103 Wash. 
409, followed In State v. Superior 
Court for King County, 174 P. 979, 
103 Wash. 701. 

(2) Also, they may be empowered 
to prescribe measures for preventing 
the spread thereof. 

Ala—^Horn v. State, 84 So. 888, 17 
AlaApp. 419. 

Afk.—State v. Martin, 204 S.W. 622, 
134 Ark. 420. 

D.C.—^Huffman v. District of Colum¬ 
bia Mun.App., 39 A.2d 558. 

Iowa—State v. Strayer, 299 N.W. 

912, 280 Iowa 1027. 

Kan.—^Ex parte McGee, 185 P. 14, 105 
Kan. 574, 8 A.L.R. 831. 

12 C.J. p 849 note 16. 

Food and drug standards 

(1) Executive agencies may be au¬ 
thorized to fix minimum standards 
and define specific adulterations un¬ 
der a pure food and drugs act 

U.S.—Curtice Bros. Co. v. Barnard, 
Ind., 209 F. 689, 126 C.C.A. 411. 
Ind.—^Isenhour v. State, 62 N.K 40, 
157 Ind. 617, 87 Am.S.R. 228. 

12 QJ. p 846 note 57. 

(2) Similarly, a state legislature 
may adopt a standard of purity fixed 
by a specified federal executive of¬ 
ficer without making an invalid dele¬ 
gation of legislative power. 

U.S.—Cleveland Macaroni Co. v. State 
Board of Health of California, D.C. 
CaL, 256 F. 376. 

XiabeUng ox marlring of foods sad 
drugs 

Executive agencies may be author¬ 
ized to promulgate regulations des¬ 
ignating, or permitting reasonable 
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tion of a statute depends.^^ Such an agency may tion of legislative power; but such a statute has 
not itself prescribe a p^alty for the violation of been held invalid where it is vague with respect to 
its regulations,®^ but it is competent for the legis- the criteria on which the administrative officials are 
lature to prescribe a penalty for the violation of to act.®7.5 
rules and regulations thereafter made by the execu¬ 
tive agency.®® Alcoholic beverage manufacture and distribution. 

Censorship. A statute empowering an adminis- legislature may delegate to an executive agency 

trative body to censor,®® or to review an adminis- the power to make rules for the administration of 
trative officer's censorship of,®7 moving picture statutes regulating the manufacture, sale, or dis- 
films before exhibition does not constitute a delega- tribution of alcoholic beverages,®® to grant or refuse 


variations from rearulations designat¬ 
ing, labels, marks, brands, bands, or 
stamps to be placed on particular 
foods or drugs. 

XJ.S.— V, S. V. Shreveport Grain & El¬ 
evator Co., La., 58 S.Ct. 42, 287 U. 
S. 77, 77 KBd. 175. 

12 aJ. P 846 note 57 [al. 

Mode of handling food 
Statutes or sanitary codes have 
been held not invalid as delegating 
legislative power which authorize an 
executive agency to make rules, or 
uniform exceptions to rules, regulat¬ 
ing the manner in which particular 
foods may be handled for the pur¬ 
pose of assuring the healthful or 
sanitary condition thereof. 

La.—American Bakeries Co. v. Loui¬ 
siana State Board of Health, 172 So. 
518, 186 La. 433. 

12 C.J. p 849 note 16 [al. 

Bezfonoaaoe of xtmnloipal. fiULOtioiti 
A statute authorizing a state lire 
marshal to condemn buildings espe¬ 
cially liable to fire is not unconsti¬ 
tutional as delegating power to a 
special commission to perform any 
municii>al function. 

Mont—State v. Cook, 276 P. 968, 84 
Mont 478. 

Vital gtatistios 

Act reauiring physician to file cer- 
tiflcate of birth is not unwarranted 
attempt to delegate legislative power 
to state board of health. 

Mich.—People v. Cramer, 226 N.W. 
695, 247 Mich. 127. 

93. Ariz.—Globe School Dist No. 1 
of Globe, Gila County v. Board of 
Health of City of Globe, 179 P. 66, 
20 Arlz. 208. 

Fla—Oorpns gnris SemuLdtim quoted 
in Gillette v. Florida University of 
Dermatology, 197 So. 862, 856, 144 
Fla. 236. 

Md.—Matthaei v. Housing Authority 
of Baltimore City, 9 A.2d 836, 177 
Md. 506. 

Or.—Bx parte Woodruff, 210 P.2d 191, 
90 Okl.Cr. 69. 

Paartioiaas facts 

(1) Emergency affording grounds 
for the making of rules amd reg¬ 
ulations and the adoption of health 
measures. 

Ariz.--Globe School Dist. No. 1 of 
Globe, Gila County v. Board of 


Health of City of Globe, 179 P. 55, 
20 Arlz. 208. 

(2) Sanitary conditions and fire¬ 
proof construction of hotels. 

Iowa.—^Hubbell v. Higgins, 126 N.W. 
914, 148 Iowa 86, Ann.Cas.l912B 
822. 

94. Fla.— Corpus Juris Secundum 
quoted in Gillette v. Florida Uni¬ 
versity of Dermatology, 197 So. 
852, 855, 144 Fla. 236. 

N.H—State v. Normand, 85 A. 899, 
76 N.H. 541, Ann.Ca8.1913E 996. 

96. Fla.— Corpus Juris Secundum 
quoted In Gillette v. Florida Uni¬ 
versity of Dermatology, 197 So. 852, 
855, 144 Fla. 236. 

Iowa.—^Pierce v. Doolittle, 106 N.W. 
751, 180 Iowa 838, 6 L.R.A.,N.S.. 
143. 

La.—State v. Snyder, 59 So. 44, 131 
La. 145. 

N.H.—State v. Normand, 86 A. 899, 
76 N.H. 641, Ann.Cas.l913B 996. 

Pa—Commonwealth v. Shafer, 32 Pa 
Super. 497. 

Wash,—^Randles v. Washington State 
Liquor Control Board, 206 P.2d 
1209, 88 Wash.2d 688, 9 A.L.R.2d 
531. 

12 C.J. p 849 note 18. 

Buies regarding ixispeotlon of meat 
intended for human consumption. 
U.S.—U, S. V. Cudahy Packing Co., D. 
aConn., 248 F. 44L 

96. U.S.—Mutual Film Corp* v. Ohio 
Industrial Comma, Ohio, 35 S.Ct. 
887, 236 U.S. 280, 59 L.Ed. 552, Ana 
Cas.l916C 296, followed in 35 S.Ct 
898, 286 U.S. 247, 69 L.Ed. 561. 
Ohio.—^R. K. O. Pictures v. Hlssong, 
CoxaPL, 128 N.B.2d 441. 

Pa—^Buffalo Branch Mut. Film Corp. 

V. State Censors, 23 PaDist. 837. 
R.I.—^Thayer Amusement Corp. v. 
Moulton, 7 A.2d 682, 68 B.L 182, 
124 A.L.R. 236. 

97- U.a— Mutual Film Corp. v. 
Hodges, Ohio, 35 S.Ct. 393. 236 U.S. 
247, 69 L.B<L 561, 

97.5 Ohio.—State v. Smith, Mun., 108 
N.B.2d 682. 

98. U.a —Arrow Distilleries v. Alex¬ 
ander, CC.A., 109 F.2d 397, certio¬ 
rari denied 60 S.Ct. 1095, 310 U.S. 
646, 84 L.Bd. 1412, motion granted 
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61 act, 65, 311 U.S. 613, 85 L.Ed. 
389. 

U. S. V. Bosenzweig, D.C.Pa, 25 
F.Supp. 811. 

CaL—Mantzoros v. State Board of 
Equalization, 196 P.2d 657, 87 Cal. 
App.2d 146. 

Conn.—Schwartz v. Kelly, 99 A.2d 
89, 140 Cona 176, appeal dismissed 
74 act. 227, 346 U.S. 891. 98 L.Bd, 
394. 

Del.—^Darling Apartment Co, v. 
Springer, 22 A.2d 397, 25 DeLCh. 
420. 137 A.L.R. 803. 

Mont.—State ex rel. Stewart v. Dis¬ 
trict Court of First Judicial Dist. 
in and for Lewis and Clark Coim- 
ty, 63 P.2d 141, 103 Mont. 487. 

N.J.—Coral Lounge & Cocktail Bar 
V. Hock. 68 A.2d 660, 5 N.J.Super. 
163. 

Gaine v. Burnett, 4 A.2d 87, 122 
N.J.Law 39, affirmed 8 A.2d 604, 
123 N.J.Law 817—^Franklin Stores 
Co. V. Burnett, 1 A.2d 25, 120 N.J. 
Law 596. 

N.T.—Siiberglied v. Mulrooney, 270 
N.T.S. 290, 160 Mlsc, 261. 

Ohio.—State ex rel. Gutter v, Hawley, 
App., 44 N.E.2d 815-—Knall Bever¬ 
age Co. V. Taylor, 39 N.B.2d 179, 
68 Ohio App. 263, appeal dismissed 
Knall Beverage v. Bodey, 38 N.R2d 
411, 139 Ohio St, 171. 

Pa.—Appeal of Weinstein, 48 A.2d 
1, 159 Pa.Super. 437. 

R. L—^Nocera Bros. Liquor Mart, Inc. 
V. Liquor Control Hearing Board, 
100 A.2d €52—Sepe v. Daneker, 68 
A.2d 101, 76 R.I. 160. 

S. C.—^Davis V. Query, 39 S.B.2d 117, 
209 S.C. 41. 

Tenn.—Corpus Juris Seonudum cited 
iu Gatlinburg Beer Regulation 
Committee v. Ogle, 206 S.W.2d 891, 
894, 185 Tenn. 482. 

Vt,—^Ackerman v. Kogut, 84 A.2d 181, 
117 Vt. 40. 

Veu—Carter v. Commonwealth, 24 S.B. 
2d 569, 181 Va. 806, affirmed 64 S. 
Ct. 464, 321 U.S. 131, 88 L.Bd. 605 
—^Dickerson v. Commonwealth, 24 
S.E.2d 550, 181 Va. 313, affirmed 64 
S.Ct. 464, 321 U.S. 131, 83 REd. 
605. 

Buie requiziug lioeusee to ftmlSh 
keys for entrance to his premises at 
any time. 

N.H.—^Manchester Press Club v. State 
Liquor Commission, 200 A. 407, 89 
N.H 442. 116 A.L.R. 1093. 
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licenses to manufacture, import, sell, or distribute 
such beverages,and to suspend or revoke a li¬ 
cense for sufficient cause.®^*^ On the other hand, 
such a statute must set up reasonable standards for 
the exercise of the power granted,and the legis¬ 
lature cannot delegate to an administrative board 
the decision as to whether there shall be state-wide 
prohibition.^Administrative agencies cannot be 
empowered to determine whether violations of their 
rules shall be a crime nor can they be empowered 
to suspend a law regulating the sale of alcoholic 
beverages.^ A statute authorizing an executive 
commission to make regulations relating to, and to 
license, the sale of alcoholic beverages in munici¬ 
palities is not violative of a constitutional provision 
prohibiting a delegation of power to a special com¬ 
mission to interfere with any municipal improve¬ 
ment or property or to perform any municipal func¬ 
tion.^ 


16 C.J.S. 

(20) Public Officers or Employees 

(a) In general 

(b) Compensation 

(a) In General 

The legislative power over the appointment, tenure, 
retirement, and removal of officers and the abolition of 
positions may be delegated to executive officers or 
agencies. 

Under, or apart from, an express constitutional 
provision empowering the legislature to direct the 
manner in which positions created by the legisla¬ 
ture shall be filled, the legislature may delegate to 
executive agencies the appointment of officers to 
fill such positions,^ or subordinate officers, assistants, 
or agents to carry out the legislative will but the 
legislature cannot empower executive agencies to 
exercise unlimited discretion in appointing officers.® 
Likewise, executive agencies may be empowered to 
ascertain the existence of qualifications to hold of- 


Bdlft as to lianor advortisiitir 
Ohio.—Coady v. Leoziard, 7 K.R2d 
649. 

Settinir hounds of pzohlhltod area 
A delesration of power to excise 
officers, when called on by applica¬ 
tion of local city or town authority, 
to set bounds on area within which 
intoxicants cannot be sold is consti¬ 
tutional. 

K.Y.—^People ex rel. Doscher v. Sis¬ 
son, 167 N.Y.S. 801, 180 App.Biv. 
464, affirmed 118 N.B. 789, 222 N.T. 
387. 

99s. IT.S.—Arrow Distilleries v. Alex¬ 
ander, C.C.A., 109 P.2d 397, certio¬ 
rari denied 60 S.Ct 1095, 310 U.S. 
646, 84 Li.Dd. 1412, motion grranted 
61 act 65, 311 tJ.S. 613, 85 L-Bd. 
389. 

Del .—Lyons v. Delaware Diauor Com¬ 
mission, 58 A.2d 889, S Terry 304. 
Ind.—^Pry v. Rosen, 189 N.B. 376, 
207 Ind. 409, appeal dismissed Ros¬ 
en V. Fry, 66 aCt. 143, 293 U.S. 
526, 79 Ii.Ed. 636. 

Ky.—^Kentucky Alcoholic Beveragre 
Control Board v. Klein, 192 aW.2d 
735, 301 Ky, 757. 

Wash,—^Randles v. Washingrton State 
IiiQuor Control Board, 206 P.2d 
1209, 33 Wash.2d 688, 9 A.I<.R.2d 
631. 

99.5 Ohio,—State ex reL Gutter v. 

Hawley, App., 44 N.E,2d 815. 

Pa,—^Appeal of Weinstein, 48 A.2d 1, 
159 Pa.Super. 437. 

In re Aquilani^s ideenee, 32 Pa, 
Dist & Co. 348. 

99J9 N.X—^Duff V. Trenton Bever¬ 
age Co., 73 A.2d 578, 4 K.J. 695. 

Irvine v. O’Connell, 88 N.Y.a 
2d 672, 275 App.Div. 217, affirmed 
91 N.B.2d 322, 300 N.Y. 658. 


I Ohio.—Blackman v. Board of Liquor 

^ Control of State, App., 113 N.E.2d 
893, appeal dismissed 109 K.B.2d 
475, 158 Ohio St 368. 

99.15 N.Y.—^Levine v. O’Connell, 88 
N.Y.S.2d 672, 275 App.Div. 217, af¬ 
firmed 91 N.B.2d 822, 800 N.Y. 658. 

L N.Y.—People v. Grant, 196 N.B. 
553. 267 N.Y. 508—People v. Ryan, 
195 N.B. 822, 267 N.Y. 183. 

a N.Y.—^People ex reL Doscher v. 
Sisson, 166 N.Y.S. 781, 101 Misc. 
23, reversed on other grounds 169 
N.Y.S, 987, 182 App.Div. 734. 

Snspeaslon of privileges under liquor 
tax certificates 

N.Y.—^People ex reL Doscher v. Sis¬ 
son, supra. 

3. Utah.—^Riggins v. District Court 
of Salt Lake County, 51 P.2d 646, 
89 Utah 183. 

4. Arlz.—Manning v. Prohmiller, 120 
P.2d 416, 58 Arlz, 405. 

Cal.—^Bx parte Gerino, 77 P. 166, 143 
Cal. 412, 66 L.R.A. 249. 

Del.—State ex rel. James v. Schorr, 
65 A.2d 810, 6 Terry 18. 

Ky,—Johnson v. Commonwealth ex 
rel. Meredith, 165 S.W.2d 820, 291 
Ky. 829. 

Mo.—^Preisler v, Calcaterra, 243 S.W. 
2d 62, 362 Mo. 662. 

5. C.—^Floyd V. Thornton, 68 S.B.2d 
334, 220 S.C. 414—State ex rel. Rod- 
dey V. Byrnes, 66 S.B.2d 33, 219 S. 
C. 486. 

12 C.J. p 846 note 87, p 853 note 98. 

Officers to fill vacancies 

Tenn,—Waldauer v. Britton, 113 S. 
W.2d 1178, 172 Tenn. 649. 

Additional officers of a specified 

number to fill specified positions. 

N.J.—Cole V. Corio, 146 A. 428, 105 
N.XLaw 611. 


Appointment hy lieutenant governor 

The lieutenant governor is an ex¬ 
ecutive, not a legislative, officer as 
regards the power of the legislature 
to confer upon him thie power of ap¬ 
pointment, an executive power. 

Ky.—^Rouae v, Johnson, 2$ aw.2d 
745, 234 Ky. 478, 70 A.L.R. 1077. 

5. CaL—Pockman v. Leonard, 249 
P.2d 267, 89 Cal.2d 676. 

Ky.—Johnson v. Commonwealth ex 
reL Meredith, 165 aw.2d 820, 291 
Ky. 829. 

Or.—^Reed v. Dimbar, 69 P. 451, 41 
Or. 609, 614. 

5. a—State V. Taylor, 77 S.E.2d 195, 
223 S.C. 526. 

12 C.J. p 851 note 65. 

I Determination of number 

(1) The legislature may empower 
executive agencies to determine the 
number of officers or employees of 
a certain type which are necessary 
to enforce a statute. 

Cal.—Tarpey v. McClure, 213 P. 988, 
190 Cal. 693. 

Ryan v. Riley. 228 P. 1027, 65 Cal. 
App. 18L 

N.D.—State v. Turner, 164 N.W. 924, 
37 N.D. 685. 

(2) Assistants are not officers, but 
employees, as regards the constitu¬ 
tionality of a statute authorizing an 
executive agency to employ such as¬ 
sistants as he may deem necessary. 
Cal.—^Tarpey v. McClure, supra. 

6. N.D.—State v. Wetz, 168 N.W. 
835. 40 NJ>. 299. 

Disoretlon as to typo of agent to 
be employed. 

N.D.—State V. Wetz, supra. 
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fice,'^ and to control the tenure of,8 and to remove,^ 
certain appointive oflBcers. 

CivU service. The legislature may establish a 
civil service commission,!^ and, within limitations 
imposed by the constitution,!! may confer on it 
authority to adopt and enforce rules for carrying 
into effect the provisions of a dvil service statute,!^ 
including rules governing the appointment of public 
officers, their tenure of office,!^ the preparation and 
holding of examinations,6 the grading of pa¬ 
pers,!3*!® the granting of veterans’ preference,!^-^® 
promotion,and removal ;!5 to classify offices and 
employments;!^ to determine exemptions on ac¬ 
count of the impracticability of ascertaining merits 
by examination ;!7 and to make investigations con¬ 
cerning the action of persons in the public service 
and make reports thereof.!^ 

Retirement The legislature may delegate to ex- 
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ecutive officers or agencies various powers with re¬ 
spect to the retirement of public officers or em- 

ployees.!S-5 

Abolition or suspension of positions. Executive 
officers may be authorized by the legislature to abol¬ 
ish or suspend in specified circumstances positions 
created by the legislature.!® 

(b) Compensation 

In the absence of a provision In the constitution te 
the contrary, the legislature may vest power In execu* 
tive agencies to fix the amount of salaries or compensa¬ 
tion of public officers or employees, including power to 
exercise a limited discretion in reducing salaries fixed 
by statute. 

The fixing of the amount of salaries or compen¬ 
sation of public officers or employees may be dele¬ 
gated by the legislature to executive officers or 
agencies.2® Moreover, it may empower executive 


7. Tenn.—State v. Evans, 122 S.W. 
81, 122 Tenn. 184. 

a U.S.—^Wetzel v, McNutt, B.CMnd., 
4 F.Supp. 233. 

S. Ky.—Johnson v. LafCoon, 77 S.W. 
2d 345. 257 Ky. 166. 

W.Va.—State ex rel. Thompson v. 

Morton, 84 S.E.2d 791. 

BeanixlafiT exeoutlva offlcsr’s approval 
The lesrislature may make specified 
officers subject to removal for act¬ 
ing without the approval of a speci¬ 
fied executive officer. 

Iowa—State v. Manning. 259 N.W. 
213. 220 Iowa 625. 

la U.S.—^Butler v. White, C.CW.Va., 
83 P. 678. 

Mass.—^In re Opinion of the Justices, 
136 Mass. 601. 

N.T.—Powers v. Taylor, 139 N.Y.S.2d 
166, 207 Misc. 465. 

Wyo.—Oorpns Juris Seotmdum quoiied 
in Fristam v. City of Sheridan, 206 
P.2d 741, 743, 66 Wyo. 143. 

IL Ariz.—Hernandez v. Frohmiller, 
204 P.2d 854, 68 Ariz. 242. 

Md.—^Ahlgren v. Cromwell, 17 A.2d 
134, 179 Md. 243. 

N.Y.—^People v. Cram, 58 N.B. 112, 
164 N.Y. 166. 

Wyo.—Corpus Juris Secundum quoted 
la Fristam v. City of Sheridan, 206 
P.2d 741, 743, 66 Wyo. 143. 

12. U.S.—^Ramspeck v. Federal Trial 
Examiners Conference, App.D.C., 72 
S.Ct 679, 345 U.S. 128, 97 LuBd. 
872, rehearing denied 73 S,Ct. 778, 
846 U.S. 931, 97 L.Bd. 1360. 

Mass.—^McNamara v. Director of Civil 
Service. 110 N.E.2d 840, 330 Mass. 
22 . 

K.Y.—Kaney v. New York State Civil 
Service Commission, 77 N.Y.S.2d 
8, 190 Mlsc. 944, affirmed 81 N.Y.S. 
8d 168, 273 App.Div. 1054, affirmed 
88 N.B,2d 11, 293 N.Y. 707. 

Ohio,—Green v. State CivU Service 


Commn., 107 N.B. 581, 90 Ohio St. 
252. 

Wyo.—Corpus Juris Secundum qnoted 
in Fristam v. City of Sheridan, 206 
P.2d 741, 748, 66 Wyo. 148. 

12 C.J. p 850 note 50. 

Approval for extension 
The statute requiring that an ex¬ 
tension of the Civil Service Buies by 
the Civil Service Commission be ap¬ 
proved by the governor is valid, since 
legislature has as much power to re¬ 
quire governor's approval as it has 
to appoint the commission, or give 
them the duty of making rules. 

N.Y.—Booker v. Reavy, 28 NJS.2d 9, 
281 N.Y. 818. 

13. Mo.—Gregory v« Kansas City, 
149 S.W. 466, 244 Mo. 623, followed 
in Folk V. Kansas City, 149 S.W. 
473, 244 Mo. 553. 

N.Y.—People v. Cram, 64 N.Y.S. 158, 
50 App.Div. 880, reversed on other 
grounds 58 N.B. 112, 164 N.Y. 166. 
Wyo.—Corpus Juris Secundum quoted 
in Fristam v. City of Sheridan, 206 
P.2d 741, 743, 66 Wyo. 143, 

13.5 Mass.—^McNamara v. Director 
of Civil Service, 110 N.B.2d 840, 330 
Mass. 22. 

13.10 Mass.—McNamara v. Director 
of Civil Service, supra. 

13.16 Mass.—^McNamara v. Director 
of Civil Service, supra. 

14. UL—People v. Doeffler, 61 N.B. 
786, 176 UL 686—People v. Kipley, 
49 N.B. 229, 171 IlL 44, 41 1 j.R.A. 
776. 

Wyo.—Corpus Juris Secundum quoted 
in Fristam v. City of Sheridan, 206 
. P.2d 741, 743, 66 Wyo. 143. 

16. N.Y.—^People v. Cram, 64 N.Y.S. 
168, 50 App.Div. 880, reversed on 
other grounds 68 N.B. 112, 164 N.Y. 
166. 

Yfyo ,—Corpus Juris Secundum quoted 
in Fristam v. City of Sheridan, 206 
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P.2d 741, 748, 68 Wyo. 148. 

16. N.Y.—^Powers v. Taylor, 139 N. 
Y.S.2d 166, 207 Mlsc. 465. 

Wis.—State v. Frear, 131 N.W*. 832, 
146 Wia 291, 84 L.R.A.,N.S., 480. 
Wyo.—Corpus Juris Secundum quoted 
in Fristam v. City of Sheridan, 206 
P.2d 741, 748, 66 Wyo. 143. 

17. Ohio.—Green v. State Civil Serv¬ 
ice Commn., 107 N.B. 531, 90 Ohio 
St. 262. 

Wis.—State V. Frear, 131 N.W. 832, 
146 Wia 291, 84 t*.R.A.,N.S., 480. 
Wyo.—Corpus Juris Secundum quoted 
in Fristan v. City of Sheridan, 206 
P.2d 741, 743, 66 Wyo. 143. 
la N.Y.—People v. Milllken, 97 N. 
Y.S. 228, 110 App.Div. 579, 112 App. 
Dlv. 907, affirmed 77 N.B. 872, 186 
N.Y. 86. 

Wyo.—Corpus Juris Secundum quoted 
tu Fristan v. City of Sheridan, 206 
P.2d 741, 748, 66 Wyo. 143. 

18.6 Ariz.—Dennis v. Jordan, 229 P. 

2d 692, 71 Ariz. 430. 

Fla—State ex reL Watson v. Dee, 
24 So.2d 798, 157 Fla. 62, 163 A.L.Rw 
862. 

IlL—^People ex reL Judges Retirement 
System v. Wright, 40 N.E.2d 719, 
379 HL 828. 

19. Colo.—Corpus Juris oited in Get¬ 
ty V. Gaily, 44 P.2d 606, 607, 96 
Colo. 464. 

Position held legislative creation 
Position of secretary to civil serv¬ 
ice commission was of legislative, 
not constitutional, creation as re¬ 
spects right of legislature to dele¬ 
gate power to abolish such position 
to governor because of insufficient 
revenues. 

Colo.—Getty v. GafCy, 44 P.2d 606, 96 
Colo. 454. 

20. Ala—^Heck v. Hall, 190 So. 280, 
238 Ala 274. 

Ala—McBlderry v. Abercroxnbiei 104 
, So. 671, 213 Ala 289. 
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agencies to reduce salaries fixed by the legislature, 
within limits and in circumstances specified by the 
legislature but it cannot vest them with general 
power to readjust such salaries.-^ A statute re¬ 
quiring counties to contribute a certain amoi:nt of 
money to a retirement fund administered by a board 
has been held not violative of a constitutional pro¬ 
vision prohibiting a special commission from inter¬ 
fering with county property or money or exercising 
municipal functions.-^ Under a constitutional pro¬ 
vision that the legislature shall fix the salaries of 
all officers in the state, the power to fix such salaries 
cannot be delegated,2^*5 and where the legislature 
is without power under the constitution to increase 
or dimmish the salary of a public officer during his 
term of office, it cannot delegate such power to an 
executive officer.^^i® 

(21) Public Works and Buildings 

The legislature may leave details as to the construc¬ 
tion of public works and buildings authorized by It to 
executive agencies. 
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Statutes which vest in a public authority broad 
powers of control over designated types of public 
works and improvements have been held not invalid 
as delegating legislative powtrM A permanent 
board vested by the legislature with power to adopt 
and carry out a plan of local works and improve¬ 
ments is not a special commission within the mean¬ 
ing of a constitutional provision prohibiting the 
legislature from authorizing a special commission 
to make, supervise, or interfere with any municipal 
improvement or perform any municipal function ;25 
but a statute has been held invalid which authorizes 
municipal officials to vest in an executive officer 
authority to fix and control the terms and conditions 
on which, public works of the municipality shall be 
constructed.^® 

The legislature may leave to executive agencies 
the administration of statutes providing for the erec¬ 
tion of public buildings.27 Thus, the legislature may 
authorize a board or commission to. select a location 
for a government institution,28 or to select^s or 


Ariz.—^Manning v. Prohmlller, 120 P. 

2d 416, 58 Arlz. 405. 

CaL—^Meyer v. Riley, 38 P.2d 405, 2 
Cal.2d 39. 

Colo.—Cofpoa JcLZis SectmdiiaeL cited 
in Vivian v. Bloom, 177 P.2d 641, 
545, 115 Colo. 679. 

Fla.—Cozpns Juris cited ia Spark¬ 
man V. County Budget Coiumission, 
137 So. 809. 813, 103 Fla. 242. 
Idaho.—Chambers v. McCollum, 272 
P. 707, 47 Idaho 74. 

Mich.—Local 321, State, County and 
Municipal Workers of America, 
C.LO. V, City of Dearborn, 19 N.W. 
2d 140, 311 Mich. 674. 

N.D.—State V. Turner, 164 N.W. 924, 
37 N.D. 636. 

Tenn.—Joyner v. Priest, 117 S.W.2d 
9, 173 Tena 320. 

12 C.J. p 847 note 2, p 863 note 98. 
Fixing amotmt by contract 

CaL—^Ryan v. Riley, 223 P. 1027, 65 
CaLApp. 181. 

Ikimitatioa on amoimt 
In author:zing administrative board 
or officer to fix compensation of its 
employees or fix other expenses in¬ 
curred in carrying on public work, 
legislature may limit field by pro¬ 
viding that compensation paid by 
board may not exceed specified sum 
but legislature is not boxmd to do so. 
N.Y.—Rosenthal v. McGoldrlck, 19 
NJSI.2d 660, 280 N.T. 11. 

2)L U.S.—Amchanitzky v. Oarrough* 
er, D.C.N.T., 3 F.Supp. 993, revers¬ 
ed otk ether, ground C.CLA., Am¬ 
chanitzky V. Sinnott, 69 F,2d 97, 
certiorari denied 54 S.Ct. 715^ 292 
U.a 636. 78 L.BA 1480. 

Amchanitzky v. U. S;, 81 Ct-Cl. 
409, certiorapi denied 66 aCt U4, 


296 tJ.S. 598, 80 L.Bd. 423, rehear¬ 
ing denied 56 S.Ct 167, 296 U.S. 
662, 80 L.Ed. 472. 

.Xu case Uvlxig costs are reduced, 
as compared with a certain previous 
period. 

U.a —Amchanitzky .V. Carrougher, D. 
C.N.T., 3 F.Supp. 993, reversed on 
other grounds, C.C.A, Amchanitzky 
V. Sinnott 69 .F.2d .97, certiorari 
denied 54 S.Ct 716, 292 U.S. 636, 78 
L.Ed, 1489. 

Amchanitzky v. U. S., 81 CtCl. 
409, certiorari denied 56 S.Ct 114, 
296 U.S, 698. 80 L.Bd. 423, rehearing 
denied 66 aCt 167, 296 U.a 662, 80 
L.Ed, 472. 

Allowance tor special fitness 
Act reducing state employees' sala- i 
Ties according to specified percent¬ 
ages is not unconstitutional as dele¬ 
gating lei^lative powers because au¬ 
thorizing board, to relieve against 
full reduction in cases of special fit¬ 
ness, experience, ability, and depend¬ 
ability. 

Or.—State ex rel. Thomas v. BCoss, 
21 P.2d 234, 148 Or. 41. 

22. Fla.—Cary v. State ex reL Cau- 
then, 190 So. 49, 138 Fla. 679. 

Or.—State ex reL Thomas v. Hoss, 
supra. 

! 23. Pa—^R etirement Board of Al- 
I legheny County v. McGovern, 174 
A. 400, 316 Pa 161. 

23.5 Ark.—^Director of Bureau of 
Legislative Research v. Mackrell, 
204 S.W.2d 893, 212 Ark. 40—Pulas¬ 
ki County V. Caple, 86 S.W.2d 4, 
191 Ark. 340—Nixon v. Allen, 284 
S.W. 46, 160 Ark. 244. _ :•« 

23.10 Wash.—State ex reL Bergin 
V. Telle, 118 p,2d 807, 11 Wash.2d 
15L 


24. FIa—S tate ex rel. Caldwell v. 
Lee. 27 So.2d 84, 157 FIa 773— 
State ex reL Watson v. Caldwell, 
23 So.2d 866, 166 FIa 618, opinion 
supplemented 24 So.2d 797, 167 
FIa 70, 

Ill.—Owens V. Green, 81 N.B.2d 149, 
400 Ill. 380. 

Mass.—^Attorney General v. Trustees 
of Boston Elevated Ry. Co., 67 
N.E.2d 676, SID Mass. 642. 

Ohio.—State ex rel. Allen v; Fer¬ 
guson, 97 N.B.2d 660, 166 Ohio SL 

26. 

Pa—^K elley v. Earle, 190 A 140, 825 
Pa 837. 

12 C.J. p 847 note 2. 

26. Colo.—People v. Lee, 218 P. 683, 
72 Colo. 698.. 

Purpose of proviston described in 
the text has been said to- be to pro¬ 
tect municipalities in their, right of 
self-government. , , 

Mont.—State ex reL Nbrmile v. Coo¬ 
ney, 47 P.2d 637, 100 Mont 391. 

26. U.S.—^Illinois Power' & Light 
Corporation v. City of CentraliA 
HI., D.C.I11,,. 11 F.Supp. 874, vacat¬ 
ed and cause remanded on other 
grounds, C.C.A, City of CentraliA 
Ill. V. Illinois Power and Light 
Corporation, 89 F.2d 985. 

27. ill.—Owens v. Green, 81 N.E.2d 
149. 400 Ill. 880. 

Ky.—^Preston v. Clements, 232 S.W.2d 
85, 818 Ky. 479. 

Pa—C hester County Institution Dist 
V. Commonwealth;' 17 A2d 212, 841 
Pa 49. 

S.D.—Davenport v. Elrod, 107 N.W. 
.838, 20 S.D. 667. 

28. FIa—S tate v. -Bryan, 89 Sa 929, 
60 FIa 293. ... 

29. Cal.—Holley v.. Orange .County> 
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procure*® a site for a public building; and to adopt 
plains and specifications, let contracts, and assume 
entire charge of the construction of such a build¬ 
ing.® 

(22) Sale of Securities 

The administration of statutes governing the sale of 
securities may be delegated to executive officers or bodies. 

The administration of statutes regulating the sale 
of securities may be delegated to executive officers 
or agencies,32 where adequate standards are set up 
for their guidance.32.5 Thus, the legislature may 
empower an executive officer or body to prescribe 
conditions on which securities may be sold,33 to 
make rules relating to the registration of securities 
to be sold through the mails,3^ to ascertain the 
quality and safety of securities offered for sale or 
which have been sold,35 to approve of sales of se¬ 
curities under an installment plan,36 to approve of 
an agreement of the parties fixing the rate of inter- 
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est,37 to inquire into sales of securities38 or manipu¬ 
lations of security prices,32 to make investigations 
for the purpose of suspending or revoking exemp¬ 
tions of particular securities,^® or to declare void 
a sale of securities issued or sold in violation of 
conditions prescribed by statute.^^ On the other 
hand, the legislature cannot delegate to an executive 
body the power to prescribe securities which shall 
be subject to a statute^3 or to exercise uncontrolled 
discretion in declaring a sale of securities void and 
in selecting a remedy.^3 

Licensing brokers. Having prescribed a sufficient 
standard for its guidance, the legislature may em¬ 
power a commission to pass on the qualifications 
of applicants for broker's licenses,or to revoke a 
license.^^'5 Under some authority, the legislature 
may authorize an executive officer to fix the amount 
of a security broker's bond without prescribing a 


39 P. 790, 106 CaL 420—^People v. 
Dunn, 22 P. 140, 80 CaL 211, IS 
Ajn.S.K. 118. 

Dak.—^Territory v. Scott, 20 N.W. 401, 
3 Dak. 357. 

KJ.—^Dickinson v. Hudson County, 
60 A. 220. 71 N.XIiaw 689. 

12 CJ. p 853 note 6. 

30. Ky.—Preston v. Clements, 282 S. 

W.2d 86, 318 Ky. 479. 

Hinn.—^Fleckten v. Damberton, 72 K*. 
, W. 66, 69 Minn. 187. 

12 CJ. p 863 note 7. 

81. HL—Owens v. Green, 81 N.B.2d 
149, 400 HI. 380. 

Minn.—Pleckten v, Liamberton, 72 N. 

W. 65, 69 Minn. 187. 

S.D.—Davenport v. Blrod, 107 N.W. 
833, 20 S.D. 567. 

Wash.—State v. McGraw, 43 P. 176, 
13 Wash. 311. 

12 aj. p 853 note 8. 

82. TT.S.—Charles Hugrlias & Co. v. 
Securities and Bxchansre Commis¬ 
sion, C.C.A-2, 139 P.2d 434, certio¬ 
rari denied 64 S.Ct. 781, 321 U.S. 
786, 88 Ij.Bd. 1077—Smolowe v. De- 
lendo Corporation, C.C,A.H.Y., 136 
F.2d 231, 148 A.L 1 .H. 300, amrmlnsr 
46 F.Supp. 758, certiorari denied 
64 S.Ct 66, 320 U.S. 751, 88 D.Ed. 
446—U. S. V. McDermott, C.C.A. 
Ind., 131 F.2d 313, certiorari denied 
McDermott v. U. S., 63 S.Ct. 664, 
318 U.S. 765, 87 L.Bd. 1137, rehear- 
incT denied 68 S.Ct. 827, 318 U.S. 
801, 87 Ii.Ed. 1164—Davis v. Se¬ 
curities and Exchange Commission, 
C.C.A.I1L, 109 F.2d 6, certiorari 
denied 60 S.Ct 889, 309 US. 687, 
84 L.Ed. 1030. 

Smolowe v. -Delendo Corp., D.C. 
N.T., 46 F.Supp. 758, affirmed, C. 
C.A., 186 P.'2d 231, 148 A.L.R. 800, 
certiorari denied 64 S.Ct 56, 320 
US. 761, 88 KBd. 446. 


I Alabama, etc., Transp. Co. v. 

I Doyle, D.aMich., 210 P. 173. 

D.C.—American Sumatra Tobacco 

Corp. V. Securities & Exchange 
Commission, 110 F.2d 117, 71 App. 
D.C 269. 

32.5 US.—Speed V. Transamerica 
Corp., p.C.Del., 99 F.Supp. 808, 
opinion supplemented 100 F.Supp. 
461, petition denied 100 F.Supp. 
463. 

33. CaL—People v. Stewart, 2 P.2d 
195, 115 CaLApp. 681—^People v. 
Kuder, 269 P. 198, 93 Cal.App. 42, 
hearing denied 269 P. 630, 93 Cal. 
App. 42. 

Delegation held not invalid 

Cal.—^People v, Eiseman, 248 P. 716, 

78 Cal.App. 223, error dismissed 
Eiseman v. People of State of Cal¬ 
ifornia, 47 S.Ct 454, 278 U.S. 663, 
71 UEd. 828. 

34. N.T.—^Jones v. Securities and 
l^change Cozximission, C.C.A.N.T., 

79 F.2d 617, certiorari denied in 
part Jones v. Securities and Ex¬ 
change Commission, 56 S.Ct 497, 
fourth case, 297 US. 705, 80 UEd. 
993, reversed in part on other 
grounds 66 S.Ct 664, 298 US. 1, 

80 UEd. 1015. 

35. CaL—^People v, Kuder, 269 P. 
198, 93 CaLApp. 42, hearing denied 
269 P. 630, 93 CaLApp. 42. 

Wls.—State V. GetUe, 220 N.W. 201, 
196 Wis. 1—Ex parte Kreutzer, 204 
N.W. 696, 187 Wis. 468. 

36. USu—Doherty v. McAuliffe, D.C. 
, Mass., 7 F.Supp. 49, vacated on 
: other grounds, C.C.A., 74 F.2d 800, 

certiorari denied McAuliffe v. Doh¬ 
erty, 66 S.Ct 689, 294 US. 780, 79 
UEd. 1260. 

87. Mich.—Straus v. Elless Co., 222 
N.W. 752, 245 Mich. 558. 
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38. U.S.—McUaan ▼. Bneel. D.aN'. 
Y., 16 F.Supp. 446, affirmed, C.C.A., 
McMann v. Securities and Ex¬ 
change Commission, 89 F.2d 377, 
109 A.L.H. 1445, certiorari denied 
McMann v. Engel, 57 S.Ct. 785, 301 
US. 684, 81 L.Ed. 1342—Northwest 
Bancorporation v. Benson, D.C. 
Minn., 6 F.Supp. 704, restraining 
order denied 54 S.Ct. 720, affirmed 
54 S.Ct 776, 292 US. 606, 78 UEd. 
1468. 

39. US.—McMann v. Engel, D.C.N. 
Y., 16 F.Supp. 446, affirmed Mc¬ 
Mann V. Securities and Exchange 
Commission, 89 F.2d 377, 109 A.L. 
H. 1445, certiorari denied McMann 
V. Engel, 67 S.Ct. 785, 301 US. 684, 
81 UEd. 1342. 

40. US.—Northwest Baucorporatlon 

V. Benson, D.O.Minn., 6 F.Supp. 
704, restraining order denied 64 
S.Ct 720, affirmed 54 S.Ct. 775, 292 
US. 606, 78 L.Ed. 1468. 

41. Wis.—^Ex parte Kreutzer, 204 N. 

W. 696, 187 Wis. 463. 

40. Pa.—^York Rys. Co. v. Driscoll, 
200 A. 864, 331 Pa. 193. 

43. Wis.—Klein v, Barry, 196 N.W. 
457, 182 Wis. 255. 

44. Wis.—^Ex parte Kreutzer, 204 N. 
W. 595, 187 Wis. 463. 

Buginess leputabioiL 
A statute providing that the cor¬ 
poration commissioner may make 
whatever investigation is deemed ad¬ 
visable as to an applicant’s business 
reputation before issuing a broker’s 
certificate is not unconstitutional as 
an unauthorized delegation of legis¬ 
lative authority. 

CaL—^Leach v. Daugherty, 233 P. 160, 
78 CaLApp.. 83. 

445 Utah.—Dauren W. Gibbs, Inc., 
V. Monson, 129 P.2d 887, 102 Utah 
234. 
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rule or condition to govern his determination,but 
there is authority to the contrary.^® 

(23) Schools and Education 

Discretion in the administration of school affairs may 
be delegated by the legislature to an executive agency. 

The legislature may delegate to an executive 


16 C.J.S. 

agency discretion in the administration of school af- 
fairs,^*^ provided reasonable standards are set up 
within which the discretion may be exercised.47.5 
Thus, the legislature may empower, or particular 
statutes have been held not invalid which empower, 
an executive agency to create, alter, or abolish,48 


45. Ohio.—Indemnity Ins. Co. v. 
Philippt Id2 N.R SS4, 48 Ohio 
App. 248. 

45. Ill.—^People V. J. O. Beekman & 
Co., 179 N.B. 435, 347 Ill- 92—Peo¬ 
ple V. Federal Surety Co., 168 N.R 
401, 336 III. 472. 

Amoumt hassd on applicant's gnaliil- 
cations 

A statute regulringr an executive 
officer to consider, in fixinar the 
amount of a broker's bond, specified 
qualifications or matters of fitness 
of applicant was invalid as not pro- 
vidinsT a sufficient standard for the 
officer's guidance. 

111.—^People V. J. O. Beekman & Co., 
179 X.E. 435. 347 Ill. 92, 

JProvisSon for review not curative 
Provision for reviewing officer's 
action fixing penalty of brokers' 
bonds does not lessen arbitrary pow¬ 
ers unlawfully vested in such ofilcer. 
Ill.—^People V. J. O. Beekman & Co., 
supra. 

47. U.S.—Oorpos JtuiM dted la 
School Dist. No. 7, Muskogee Coun¬ 
ty, Okl. V. Hunnicutt, D.C.Okl., 61 
F.2d 528. 629. 

Pla.—^Arnold v. State ex reL Cul- 
breath, 190 So. 643. 140 Fla. 610. 
Qa—Sheffield v. State School Bldg. 
Authority, 68 S.B.2d 690, 208 Ga. 
675—VUlyard v. Hegents of Uni¬ 
versity System of Ga., 60 S.£.2d 
313. 204 Qa. 517. 

IlL—^People ex rel. Phelps v. Ker- 
stein. 108 N.R2d 915, 413 IIL 833. 
Md,—Schneider v. Pullen, 81 A.2d 
226, 198 Md. 64. 

Mass.—^Lynch v. Commissioner of 
Education, 56 N.E.2d 896, 317 Masa 
73. 

Mich.—^Bridgehampton School Dist, 
No. 2, Fractional, of Carsonvllle v. 
Superintendent of Public Instruc¬ 
tion, 3$ N.W.2d 166, 323 Mich. 615. 
Mo.—State ex rel. Heorganized 

School Dist. No. 4 of Jackson 
County V. Holmes, 281 S.W.2d 185, 
360 Mo. 904. 

N.Y.—Janowsky v. Parsons, 139 N. 

T.S,2d 676, 285 App.Div. 601. 

N.D.—OospQs Juris Secnadom quoted 
ia Anderson v. Peterson, 64 N,W.2d 
542, 549, 78 N.D. 949. 

Ohio.—High School Bd. in Dept, of 
Bd. y. Board of Dd. of Houndhead, 
Local School Dist., 122 N.E.2d 192, 
96 Ohio App. 429. 

Pa.—Commonwealth v. Petershelm, 
Quar.Sess., 14 SoxxLLeg.J. 329. 

Tex.—^Reynolds v. Dallas County, 
CivJU>p., 203 S.W.2d 320, certified 


question answered 207 S.W.2d 862, 
146 Tex. 372. 

*Wis,—School Dist. No. 8 of Town of 
Adams V. Callahan, 297 N.W. 407, 
237 Wls. 660, 135 A.L.R. 1081. 
Tnitloa charges 

The Implied authority conferred 
by legislature upon department of 
education to make tuition charges to 
resident students of state teachers 
colleges is not an unconstitutional 
delegation of legislative power. 
Mass.—^Lynch v. Commissioner of 
Education. 66 K.E.2d 896, 317 Mass. 
73. 

I^ease of school lands btfUsved to 
contain oil or gas 

(1) The act of legislature provid¬ 
ing that Board of University and 
School Lands may lease any lands un¬ 
der its control believed to contain oil, 
gas, etc., and may make and establish 
rules and regulations for develop¬ 
ment and drilling operations, was not 
an attempt to delegate legislative 
powers to board, since constitution 
vested in Board of University and 
School Lands general authority over 
appraisement, rental, sale, and dis¬ 
posal of all school and university 
lands, 

N.D.—State ex reL Rausch v. 
Amerada Petroleum Corp., 49 N.W. 
2d 14, 72 N.D. 247. 

(2) Where constitution vested in 
Board of University and School 
I«ands general authority over ap¬ 
praisement, rental, sale, and disposal 
of all school and university lands, 
subject to provisions of constitution 
and subject to any law that may be 
passed by legislative assembly, any 
act of legislature with respect to 
powers of board was in a restrictive 
capacity and not as a conferrer of 
authority. 

N.D.—State ex rel. Rausch v. Amer¬ 
ada Petroleum Corp., supra. 

Sale of school land 
Right of Commissioners of the 
Land Office to reject any and all bids 
at sales of state school land is not 
unconstitutional on ground that it 
Is a delegation of legislative power 
or function, in view of the broad 
grant under the constitution to the 
Commissioners of complete jurisdic¬ 
tion and charge of the sale, rental, 
disi>osal, imd management of such 
lands. 

Okl.^—Seltzer v. Commissioners of 
Land Office, 258 P.2d 1172. 

Loans 

Bill which provided that board of 
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directors of state agency would be 
charged with duty of passing on ap¬ 
plications for loans to educational 
institutions and duty of determining 
whether loans were requested for 
project which would be within scope 
of act and would be of public use and 
benefit and could be financed without 
unreasonable risk of loss to the agen¬ 
cy, provided adequate standards to 
guide actions of directors, and did 
not propose unconstitutional delega¬ 
tion of legislative authority. 

N.H.—In re Opinion of the Justices, 
114 A.2d 801. 

47.5 Neb.—School Dist. No. 39 of 
Washington County v. Decker, 68 
N.W.2d 354, 169 Neb. 693. 

N.H.—Trustees of Phillips Exeter 
Academy v. Exeter, 38 A.2d 665. 92 
N.H 473. 

N.Y.—^Packer Collegiate Institute v. 
University of State of N. T., 81 N. 
H.2d 80, 298 N.Y. 184. 

4R Colo.—Hazlet v. Gatmt, 250 P. 

2d 188, 126 Colo. 385. 

Kan.—State ex rel. Gray v. Board of 
Ed. of City of Chetopa^ 252 P.2d 
869, 173 Kan. 780. 

Mont.—^State ex rel. Berthot v. Gal¬ 
latin County High School Dist, 58 
P.2d 264, 102 Mont 856. 

N.Y.—^Board of Bd. of Union Free 
School Dist No. 1 of Towns of 
Bethlehem, Colymans and New 
Scotland V. Wilson, 100 N.E.2d 159, 
303 N.Y. 107. 

Gardner v. Ginther, 250 N.Y.S. 
17*6, 232 App.Div. 296, affirmed 178 
N.B. 802, 257 N.Y. 678. 

Johnson v. Parsons, 135 N.Y.S.2d 
672. 207 Misc. 107, affirmed 139 N. 
T.S.2d 676, 286 AppJDiv. 601. 

N.D.—Coxpaa Juris Secimdiim quoted 
in Anderson v. Peterson, 54 N.W.2d 
542, 549, 78 N.D. 949. 

Ohio.—Smith v. Ray, App., 72 N.B, 
2d 921, affirmed 79 N.B.2d 116, 149 
Ohio St 894. 

OkL—School Dist No. 26 of Woods 
County V. Hodge, 188 P.2d 575, 199 
OkL 81—^Ensley v. Goins, 138 P.2d 
540, 192 OkL 587. 

Wash.—Wheeler School Dist No. 152 
of Grant County v. Hawley, 137 P. 
2d 1010, 18 Wash.2d 87. 

Wls.—School Dist No. 4 of Town of 
La Pollette, Burnett County v. 
County School Conunittee of Bur¬ 
nett County, 65 N.W.2d 874, 262 
Wls. 484—School Dist No. 8 of 
Town of Adams v. Callahan, 297 N. 
W. 407, 237 Wis. 660, 136 AL.R 
1081. 

12 C.J. p 848 note It 
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or to approve^^ or recommendSO the creation or al¬ 
teration of, districts for educational purposes; but 
other statutes authorizing an executive agency to 
change the boundaries of districts for such purposes 
have been held invalid on the ground that they con¬ 
fer arbitrary discretion.®^ Similarly, the legislature, 
having determined on the establishment of schools, 
may delegate to an executive agency the power to 
select the site therefor,®^ to provide suitable build¬ 
ings,®® and to select uniform textbooks and award 
contracts for furnishing the books selected,®^ 
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(24) Taxation 

The power to tax cannot be delegated to executive 
agencies, but details as to the enforcement and adminis¬ 
tration of an exercise of such power may be left to them. 

The legislature cannot delegate to executive 
agencies the power to tax,®® or to exercise uncon¬ 
trolled discretion with respect to taxation.®® How^ 
ever, the legislature may fix a rule of taxation and 
leave to an administrative ofl5.cer or body the power 
to enforce it,®*^ including the power to promulgate 
rules and regulations for its administration and ef- 


r^ef xueamixe 

Statute providing emergency relief 
by creation of high school districts 
In counties having county high 
schools was not violative of consti¬ 
tutional prohibition against delegat¬ 
ing legislative power to administra¬ 
tive officers. 

Mont.—State ex rel. Berthot v. Gal¬ 
latin County Bdgh School Bist., 58 
P.2d 264, 102 Mont. 366. 

49. Kan.—State ex rel. Rosenstahl 
V. Storeyi 58 P.2d 1061, 144 Kan. 
811. 

K.D.—CoxpoB broads Sectuadum quoted 
in Anderson v. Peterson, 54 N.W. 
2d 642. 649. 78 N.D. 949. 

Okl.—School Dlst. No. 25 of Woods 
County V. Hodge, 183 P.2d 675, 199 
Okl. 81. 

Pa—In re Weaverland Independent 
School Dlst, 106 A.2d 812, 378 Pa 
449. 

60. CaL—People v. San Bernardino 
High School Dist, 216 P. 969, 62 
Cal.App. 67. 

Kan.—State ex reL Gray v. Board 
of Ed. of City of Chetopa 262 P. 
2d 859, 173 Kan. 780. 

ND .—OorpOB Juris Seotzudnm quoted 
in Anderson v. Peterson, 54 N.W.2d 
542, 549, 78 N.D. 949. 

61. HI.—People V. Lovellette, 134 N. 
E. 317, 302 IlL 210. 

62. Ky.—Craig v. O'Rear, 261 S.W. 
828, 199 Ky. 568. 

12 C.J. p 853 note 5. 

68. Ky.—Craig v. 0*Reax, supra 
Bonnitoiles 

Mont—^Barbour v. State Board of 
Education, 13 P.2d 226, 92 Mont 
821. 

N.D.—State V. Davis, 229 N.W. 106, 
59 N.D. 191. 

Contract with dooeinltozy assoolatlou 
<1) Statutes SMXhorizlns an ad¬ 
ministrative board to convey prop¬ 
erty to, and enter Into a contract 
with, a dormitory association or cor¬ 
poration for the erection of school 
dormitories have been held valid as 
prescribing a sufficient standard for 
the board's guidance. 

Wls.—Doomis V. Callahan, 220 N.W. 
816, m Wia 618. 

(2) However, a statute for the 
same puri>ose but with' different 
16 C.J.S.—40 


terms has been held invalid as dele¬ 
gating legislative power. 

N.D.—Wilder v. Murphy. 218 N.W. 
156, 56 N.D. 436. 

54. Tenn.—^Deeper v. State, 63 S.W. 
962, 103 Tenn. 500, 48 L.R.A. 167. 

55. lU.—Giebelhausen v. Daley, 96 
N.B.2d 84, 407 Ill. 26—People v. 
Peoples Gas Light & Coke Co., 11 
N.E.2d 929. 367 Ill. 435—People v. 
Commonwealth Edison Co., 11 N. 
E.2d 408, 367 IlL 260. 

Pa.—^Evans v. West Norrlton Tp. 
Municipal Authority, 87 A.2d 474, 
870 Pa. 160—^Lighton v. Township 
of Abington, 9 A.2d 609, 336 Pa. 
345. 

12 C.J. p 899 note 97 Ca3—61 C.J. p 
564 note 62. 

sa N.J.—Jersey City v. Martin, 13 
A.2d 227, 125 N.J.Law 103, reversed 
on other grounds 20 A.2d 697, 127 
N.J.Law 18—City of Newark v. 
Martin, 13 A.2d 227, 125 N.J.Law 
103, reversed on other grounds 20 
A.2d 702, 127 N.J.Law 26—Mayor 
and Council of City of Hoboken v. 
Martin, 9 A.2d 382, 123 N.J.Law 
442—City of Camden v. State 
Board of Tax Appeals, 4 A.2d 700, 
122 N.J.Law 253, reversed on other 
grrounds 9 A.2d 332, 123 N.J.Law 
442. 

Or.—City of Portland v. Welch, 69 
P.2d 228, 154 Or. 286, 106 A.L.R. 
1188. 

Pa.—^Evans v. West Norrlton Tp. 
Municipal Authority, 87 A. 2d 474, 
870 Pa. 160—^Hotei Casey Co. v. 
Ross, 23 A.2d 737, 343 Pa. 578. 

In re Chester Mercantile Tax, 74 
Pa.Dist & Co. 160. 

O. H. Martin Co. v. Sharpsburg 
Borough, Com.PL, 101 Pittsb.Leg. 
J. 206, reversed on other grounds 
102 A.2d 125, 376 Pa. 242. 

Wis.—Village of Plain v. Harder, 68 
N.W.2d 47, 268 Wls. 607—State v. 
Lyons. 197 N.W. 578, 183 Wls. 107. 

S7. TJ.S.—Alaska S. S. Co. v. Mul- 
laney, C.A.Alaska, 180 P.2d 856— 
Spector Motor Service v. Walsh, 
C.O.AuConnM 139 P.2d 809, vacated 
on other grounds 65 S.Ct. 152, 323 
XT.S. 101, 89 L.Bd. 101—^American 
Viscose Corp. v. Rothensles, C.CA. 
Pa., 121 P.2d T86—U. S. v. Tish- 
man, C.C.A.III,, 99 P.2d 951, cer¬ 
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tiorari denied Tlshman v. U. S., 59- 
act. 485, 306 U.S. 636, 83 L.Ed. 
1038. 

Heitsch v. Kavanagh, D.C.Mich., 
97 P.Supp, 749, affirmed, CJL, 205 

P.2d 178, certiorari denied 73 S.Ct. 
829. 345 tr.S. 939, 97 L.Ed. 1366— U.. 

S. V. Rosenzwelg, D.C.Pa., 26 P. 
Supp. 811. 

Cal.—^B1 Dorado OH Works v. Me-. 
Clogan, 215 P.2d 4. 84 Cal.2d 731, 
appeal dismissed 71 S.Ct. 52, 340- 
UT.S. 801, 95 L.Ed. 589, rehearing de¬ 
nied 71 act 193, 340 U.S. 885, 95 
L.Ed. 642. 

People's Federal Sav. & Loan 
Ass'n V. State Franchise Tax Bd., 
243 P.2d 902, 110 CaLApp.2d 696. 
liL—People ex reL Henry Marble Co. 
V. Nudelman, 29 N.E.2d 264. 374 

ni. 280 . 

La—N ational Bank of Commerce in 
New Orleans v. Board of Supervis¬ 
ors of La. State University and 
Agricultural and Mechanical Col^ 
lege, 20 So,2d 284, 206 La 913— 
State ex reL Porterie v. Grosjean, 
161 So. 871, 182 lA 298. 

Mass.—Assessors of Haverhill v. 
New England TeL & Tel. Co., 124 
N.K2d 917. 

Mont—State ex rel. Graham v. Board 
of Examiners, 239 P.2d 288, 125 
Mont 419. 

N.T.—Consolidated Edison Co. of N. 
Y. V. Moore, 98 N.Y,S.2d 973, 277 
App.Div. 245, appeal granted 99 N. 

T. S.2d 615, 277 App.Div. 954. 

Ohio.—State v. Fields, App., 35 N.B, 

2d 744. 

Okl.—^In re Thomfus* Estate, 186 P.2d 
929, 192 OkL 409. 

Pa.—^Evans v. West Norrlton Tp. Mu¬ 
nicipal Authority, 87 A.2d 474, 370 
Pa 150, 

S.C.—State ex rel. Roddey v. Byrnes, 
66 S.E.2d 33, 219 S.C. 485. 

Tex.—^Houston Oil Co. of Tex. v, 
Lawson, Civ.App., 176 S.W.2d 716, 
Wis.—State v. Lyons, 197 N.W. 678, 
183 Wia 107. 

33 CJ. p 295 note 47 [a} (17). 

Taaees authorized by legiiOataxe 
Executive officers or boards can 
levy, in an administrative sense, 
only such taxes as the legislative 
power authorizes. 

Va—^F idelity 6b Deposit Co. of Mary¬ 
land V. GHL 81 aE. 39, 116 Va Sd. 
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fectuation,5* and to determine the existence of facts 
on which its operation depends,®^ 

Applying these principles, it is held that execu¬ 
tive officers may not be authorized to exercise un¬ 
controlled discretion in fixing the amount of a 
tax,®o or in determining which corporations may 
file a joint return and which may not^i On the 
other hand, the legislature may delegate, or par¬ 
ticular statutes have been held not invalid as con¬ 
ferring legislative power which delegate, to execu- 


16 C.J.S. 

tive officers or bodies, the power to increase®^ or 
reduce®^ a tax in certain circumstances; to estab¬ 
lish revenue collection districts to determine the 
time when, and the manner in which, a tax shall be 
paid to make rules to facilitate determination of 
whether a tax has been paid;®® to inspect the 
records, books, and memoranda of persons who may 
be subject to taxation;®*^ to prescribe the form of 
assessment rolls;®® or the legislature may delegate 
by statutory provisions the power to assess®® or re- 


58. U.S.—U. S. Sigrnore, C.C.A. 
Ill., 115 P.2d 669—XT. S. v. Tishman, 
C.C.AuIll., 99 F.2cl 951. certiorari 
denied Tishman v. U. S.. 59 S.Ct. 
485. 306 U.S. 636. 83 L>.£d. 1038. 

Alaska S. S. Co. ▼. Mu Haney, D. 
C.Alaska, 84 F.Supp. 561, affirmed, 
C.A., 180 F.2d 805. 

Iowa.—^Vilas v. Iowa State Board of 
Assessment and Review, 273 N.W. 
338, 223 Iowa 604, followed in 273 
NT.W. 346. appeal dismissed 58 S. 
Ct. 38, 302 U.S. 637, 82 I^Bd. 496, 
rehearing* denied 58 S.Ct. 136, 302 
U.S. 776. 82 L.Ed. 601. 

La.—^Lacoste v. Department of Con¬ 
servation of State of Louisiana, 
92 So. 381, 151 Lia. 909, affirmed 44 

S.Ct 186. 263 U.S. 545, 68 L.Ed. 
437. 

Md.—Oursler v. Tawes, 13 A.2d 763, 
178 Md. 471, followed in Culver v. 
Tawes, 13 A.2d 771. 

Pa.—Philadelphia Coca-Cola Bottling 
Co. V. Harris, Com.Pl., 63 Dauph. 
Co. 205. 

S.C.—Santee Mills v. Query* 115 S.E. 

202, 122 S.a 158. 

33 O.J* p 330 note 78. 

Bel^patioa of mle ‘wm.vingi pomx 
held not invalid 

U.S.—^Wolfson V. Beinecke, CC.A.I1L, i 
72 F.2d 59. 

53. U.S.—Standard Oil Co. of Cali¬ 
fornia y. McLaughlin, D.C.Cal., 65 
F.2d 274. 

Ill.—Department of Finance v. Co¬ 
hen. 17 N.R2d 327, 369 IlL 510— 
Department of Finance v. Gold, 17 
N.B.2d 18. 369 IlL 497. 

K.R—In re Opinion of the Justices, 
81 A.2d 845, 97 H.H. 533. 

JT.T.—^People ex rel. Broderick v. 
Goldfogle, 205 N.T.S. 870, 123 Misa 
399, reargument denied 207 N.Y.S. 
188, 124 Mlsc. 27, affirmed 211 N. 

T.S. 85, 213 App.Dlv. 677. People 
ex rel. Berdan v. Goldfogle, 211 N. 
Y.S. 107, 213 App.Div. 702, People 
ex reL Pratt v, Goldfogle^ 211 N- 
Y.S. 110, 213 App.Div. 706, People 
ex reL Peabody, Haughtellng & Co. 
V. Goldfogle, 211 N.Y.S. 114, 218 
APP.D1V. 710, People ex reL Benk- 
ard V. Goldfogle, 211 NT.Y.S. 117, 213 
App.Div. 713, People ex rel. Bon¬ 
ner V. Goldfogle, 211 N.Y.S. 119, 
213 App.Div. 715, People ex reL 
Bankers* Oommerclal Sec. Co. v. 
Goldfogle, 211 N.T.a 120, 213 App. 


Div. 716, and People ex rel. James 
L. Talcott, Inc. v. Goldfogle, 211 
N.Y.S. 122, 213 App.Div. 719. 
'Wls.—State V. Lyons, 197 N.W. 578, 
183 Wis. 107. 

30- Tenn.—^National Life & Accident 
Ins. Co. V. Dempster, 79 S.W.2d 
564, 168 Tenn. 446. 

Bstiuate of executive officer 
A statute authorizing an official to 
take the estimate of a certain execu¬ 
tive officer in ascertaining the rate 
of a tax was invalid as a delegation 
of legislative power to the executive 
officer. 

U.S.—^People of Puerto Rico v. Have- 
meyer, C.C.A.Puerto Rico, 60 F.2d 
10, reversed on other grounds Peo¬ 
ple of Puerto Rico v. RusseU & 
Co., Secesores, S. Bn. C., 63 S.Ct. 
447, 288 U.a 476, 77 L.Bd. 903. 
Xioense tax 

The rule of the text Is applicable 
to license taxes; nor may the legis¬ 
lature delegate such power on the 
ground of penalizing the licensee for 
failure to report its gross receipts 
and to pay a license tax thereon. 
Ariz.—^Betts v. Lightning Delivery 
Co., 22 P.2d 827, 42 Ariz. 106. 

61. Pa.—^National Transit Co. v. 

Boardman. 197 Au 239, 828 Pa. 450. 
32, Ohio,—State ex reL Superior 
Distributing Co. v. Davis, 7 N.£L2d 
652, 132 Ohio St. 308. 

63. U.S.—Alaska a S. Co. v. Mul- 
laney, C.A.Alaska, 180 F.2d 805. 

Ark.—Sparling v. Refunding Board, 

I 71 S.W.2d 182, 189 Ark. 189. 

La.—State ex rel. Porterie v. Gros- 
jean, 161 So. 871, 182 La. 298. 
Suspensloa. of rate 
A statute authorizing governor un¬ 
der certain conditions to suspend 
provisions of the statute levying a 
tax of a certain rate by placing the 
tax at a specified lesser rate for a 
certain peWod was not unconstitu¬ 
tional as a surrendering, suspending, 
or contracting away of power of tax¬ 
ation vested In legislature. 

La.—State ex reL Porterie v, Gros- 
jean, supra* 

64. U.S.—U, S. ex reL Wampler v. 
HilL D.C.Pa., 8 F.Supp, 469, . af- 
flnned, aC.A., 74 F.2d 940, certio¬ 
rari denied Wampler v. Hill* 65 S. 
Ct 644, 295 U.S. 732, 79 'L.Bd. 1681. 
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65. La.—^Lacoste v. Department of 
Conservation of State of Louisiana, 
92 So. 381, 151 La. 909, affirmed 44 
S.Ct 186, 268 U.S. 645, 63 L.Bd. 
437. 

66. U.S.—U. S. V. Tishman, C.CJt 
IlL, 99 P.2d 961, certiorari denied 
59 S.Ct 485, 806 U.S. 636, 88 L.Bd. 
1038—^Di Santo v. U. S., C.C.A 
Ohio, 93 F.2d 948, certiorari denied 
58 S.Ct 829, 308 U.S. 669, 82 L.Ed. 
1125. 

Seeping reeovds eaidL Itumlshlxig data 
(1) A Joint resolution of the legis¬ 
lature is not invalid ua delegating 
legislative power which authorizes 
an executive officer to determine 
when and how records shall he kept 
and data shall be furnished concern¬ 
ing the disposition of any substance 
used in the manufacture of distilled 
spirits, for the purpose of ascertain¬ 
ing whether taxes on such spirits 
have been paid. 

U.S.—Dano v. U. S., C.aA.Pa, 91 
F.2d 1012. 

U, S. V. Turner Broa, D.C.N.Y.. 
11 F.Supp. 908. 

(2> A delegation of such authority 
is not invalid merely because the of¬ 
ficer does not require all dealers or 
I persons disposing of such substances 
to furnish such data. 

U.S.—Di Santo V. U. 8:, C.C.AOhio, 
93 F.2d 948, certiorari denied 58 
S.Ct. 829, 303 U.S. 669, 82 L.Bd. 
1125—U. S. V. Goldsmith, C.C.AN. 
y., 91 F.2d 983, certiorari denied 
Goldsmith v. U. S., 58 S.Ct 38, 302 
U.S. 718, 82 L.Bd. 25. 

gl. La.—^Lacoste y. Department of 
Conservation of State of Louisiana 
92 So. 381, 161 La. 909, affirmed 44 
S.Ct 186, , 263 U.S. 545, 68 L.Ed. 
437, 

88, Misa—^Bailey & Bean v. Wilson, 
90 So. 362, 128 Miss. 49. 

66. U.S.—^Michigan Cent R. Co. v. 
Powers. Mich., 26 S.Ct 459, 201 U. 
S. 245. 50 L.Bd. 744*.. 

N.J.—City of Camden v. State Board 
of Tax Appeals, 4 A.2d 700, 122 
N.J.Law* 263, reversed on other 
grounds 9 A.2d 832, 123 N.J.Law 
442. 

Pa—^Bvans v. West Noniton Tp. 
Municipal Authority, 87 A.2d 474, 
870 Pa 150. 

61 C.J. p 554 hots 66. 
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assess*^® particular property in accordance with prin- venting the imposition of a surtax on its share- 

ciples prescribed by the legislature; to extend or holdersto sdl tax certificates held by the state 

collect taxes to determine whether a failure to and to prescribe the form of tax deeds.*^® Similar- 

make, or an error in making, a tax return was ly, the legislature may authorize an administrative 

fraudulent or willful to determine whether a agency to supervise and adjust levies between tax- 

corporation has permitted its profits to accumulate ing units and statutes have been held not invalid 

instead of being distributed for the purpose of pre- which authorize executive agencies to approve or 


DetaxxnisMloa. or valuatioxL of prop¬ 
erty taxa. 1 )le 

(1) Determination of what is or is 
not net income. 

Tenn.— N'atlonal Life & Accident Ins. 
Co. V. Dempster, 79 S.W.2d 664, 168 
Teim. 446. 

<2) Selection of a method of as¬ 
certaining the value of Intangible 
property. 

Cal.—Utah Const. Co. v. Richardson, 
203 P. 401, 187 Cal. 649. 

Tex.—^Reagan* Coiinty Purchasing Co. 
V. State, Civ.App., 110 S.W.2d 1194, 
error refused. 

(3) Determination,, in the case of a 
company doing business or having 
tangible property in more than one 
tax Jurisdiction, of the value of the 
portion of the company’s capital en¬ 
gaged in business, or of the Intangi¬ 
ble assets adhering to its tangible 
property, in a particular Jurisdiction. 
R.I.—^Mexican Petroleum Corpora¬ 
tion V. BUss, 110 A. 867, 43 R.I. 
243. 

Teiin.'--CoiTi v. Port, 96 S.W.2d 620, 
170 Tenn. 877.. 106 A.X*R. 647. 
Tex.—^Texas Pipe Line Co. v. Ander¬ 
son. Civ.App., 100 S.W.2d 764, er- 
roy refused, certiorari denied 68 S. 
Ct 45, 302 U.S. 724, 82 L.Bd, 559. 

(4) Determination of proportions 
of cost of public improvements to he 
paid by various localities. 

Mass.—^In re Kingman, 27 N.B. 778, 
153 Mass. 666 , 12 L.R.A. 417. 

( 6 ) Determination of whether pub¬ 
lic improvement confers benefit upon 
particular property, 

Tenn.—Obion County v. Coulter, 284 
S.W. 372, 163' Tenn. 469. 

( 6 ) Determifiation of damages to 
particular property from the erection 
of a certain structure. 

N.T.—^People v. Hennessy, 100 N-B, 
407. 206 N.t. 760 . 

(7) Determine^on of the assessed 
valuation of a specified kind of prop* 
erty, in. accordance with a schedule 
of valuations prepared by the state 
tax commission, specifying tibia valu¬ 
ations to he assessed on the various 
types of such property, making prop¬ 
er allowances for depredation. 
N.M.—Taylor v. Mirahal. 278 P.. 928, 

929, 33 N.M. 568. ' 

(3) Adoption .of a chart or list 
used by another state, to. designate 
the price and nature of certain ar¬ 
ticles of personal property, as . a bas¬ 
is fox* computing a tax thereon.. 


Minn.—Doha v. Holm, 189 N.W. 418, 
152 Minn. 629. 

(9) Ascertainment of the actual 
price paid by dealers for certain are. 
tides. 

La.—^Lacoste v. Department of Con¬ 
servation of State of Louisiana, 92 
So. 3.81, 151 La. 809, affirmed 44 
S.Ct. 186, 263 U.S. 645. 68 L.Ed. 437. 

( 10 ) Enforcement of a statute tax¬ 
ing moneyed capital competing with 
the business of national banks. 

N.T.—^People ex rel. Broderick v. 

Goldfogle, 206 N.Y.S. 870, 123 Misc. 
899, reargument denied 207 N.T.S. 
188, 124 Misc. 27, affirmed 211 N.Y. 
S. 86 , 213 App.Div. 677, People ex 
rel. Berdan v. Croldfogle, 211 N.Y. 
S. 107, 213 App.Div. 702, People ex 
reL Pratt v. Goldfogle, 211 M.Y.S. 
110, 218 App.Div. 706, People ex 
reL Peabody, Haughteling & Co. 
V. Goldfogle, 211 N.Y.S. 114, 213 
App.Div. 710, People ex rel. Ben- 
kard v. Goldfogle, 211 N.Y.S. 117, 
213 App.Div. 713, People ex rel. 
Bonner v. Goldfogle, 211. N.Y.S. 
119, 213 App.Div. 716, People ex rel. 

. Bankers’ Commercial Sec. Co. v. 
Goldfogle, 211 N.Y.S. 120, 218 App. 
Div. 716, and People ex rel. James 
L. Talcott, Inc., v, Goldfogle, 211 
N.Y.S. 122, 213 App.Div. .719. 

(11) Determination of charges for 
the transportation of oil by pipe line 
as a basis for computing a tax on 
such transportation in case no 
charge is made therefor by the per¬ 
son transporting by pipe line. 

Xj.s.—Standard OU Co. v. McLaugh¬ 
lin, C.C.A.Cal., 67 F.2d 111, certio¬ 
rari denied 64 S.Ct. 640, 292 U.S. 
631, 78 L.Ed 1485, rehearing de¬ 
nied 64 S.Ct. 713, 292 U.S. 605, 78 
L.Ed. 1457—Standard Oil Co. of 
California v. McLaughlin, D.C.Cal., 
55 P.2d 274—^Motter v. Derby Oil 
Co., C.C,A.Kaii., 16 P.2d 717, cer¬ 
tiorari denied 47 S.Ct. 477, 278 U. 
S. 762, 71 L.Bd. 879. 
iUlowaaoe 'for d^Uamuenoy 
A statute authorizing a board to 
fix the amount of a levy which will 
raise a certain sum after making 
due allowance for delinquency was 
not invalid as failing to fix the 
amount of delinquency, when con¬ 
strued with a statute fixing a pen¬ 
alty for delinquency. 

Qa i —^Beck V. Bames, 18 P.2d 749, 129 
Cal.App. 187. 

Vnif orm plan of assessment 
' For the purpose of upholding its 
validity, a statute authorizing a state 

627 


tax commission to formulate a uni¬ 
form plan for the assessment of 
property will be construed to refer 
to such administrative methods as 
the commission may adopt for mak¬ 
ing the assessment in accordance 
with, and in conformity to, the exist¬ 
ing laws on the subject. 

Md.—Leser v. Lowenstein, 98 A. 712, 
129 Md. 244. 

Finality and ootLoluslveness 
The legislature may, in its discre¬ 
tion, make the decision of a statu¬ 
tory board concerning the spreading 
of an assessment final and conclu¬ 
sive. 

Cal.—^In re Sutter-Butte By-Pass As¬ 
sessment No. 6 of Sacramento & 
San Joaquin Drainage Dist, 218 P. 
27, 191 CaL 650, error dismissed 
William Ash Co. v. Reclamation 
Board of State of California, 46 S. 
Ct. 194. 266 U.S. 589, 69 L.Bd. 466. 

70. Ky.—^Borders v. Cain, 262 S.W. 
2d 903. 

Wash.—State ex rel. King County 
V. Tax Commission of State of 
Washington, 24 P.2d 1094, 174 

Wash. 336. 

71. U.S.—City Ry. Co. v. Beard, D.C. 
Ohio. 283 F. 313. . 

N.H.—^In re Opinion of the Justices, 
68 A.2d 869, 96 N.H. 513. 

N.M.—Taylor v. Mirabal, 273 P. 928, 
33 N.M. 653. 

OoUeotion, held admiaistxative fano- 
tioxi 

N.Y.—^McMahon v. Palmer, 6 N.E. 
400, 102 N.Y; 176, 65 Am.R. 796, 
-affirmed 10 S.Ct 324, 133 U.S. 660, 
33 L.Bd. 772. 

72. Wis.—State v. Lyons, 197 N.W. 
678, 188 Wis. 107. 

73. U.S.—^Helvering v. National Gro¬ 
cery Co., 68 S.Ct 932, 304 U.S. 282, 
82 L.Ed. 1346, rehearing denied 69 
S.Ct 66. 305 U.S. 669, 83 L.Ed. 434. 

74. Fla.—State ex rel. Bechard v. 
Leatherman, 176 So. 663—Ridge¬ 
way V. Peacock, 131 So. 140, 100 
Fla. 1297. 

75. Old.—Wilson v. Kirkpatrick, 289 
P. $06, 144 OkL 44. 

76. Ohio.—State v. Cooper, 119 N.E. 
263, 97 Ohio St 86. 

Budget commission 

A statute creating a budget com¬ 
mission and defining its duties in 
regard to supervising and adjusting 
levies between taa^g tmits was not 
I invalid as delegating legislative pow¬ 
er to the commission. 

1 Ohio.—State r. Cooper,, supra. 
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reduce^^ or equalize^* assessments by local officials; 
but such a statute is invalid if it does not prescribe 
a rule or standard for the guidance of the executive 
agcncyJ^ Further, a commission may be empow¬ 
ered to determine for administrative purposes 
whether a tax law has been violated, but not to fix a 
penalty for such a violation.^<* 

(25) Wages, Hours, and Conditions of La¬ 
bor 

Statutes which delegate to executive agencies au¬ 
thority with respect to wages, hours, working conditions, 
workmen's compensation, or unfair labor practices have 
variously been held valid or invalid as delegating legis¬ 
lative power. 


Particular statutes have been held not invalid as 
delegating legislative power which delegate to an 
executive agency power to prescribe conditions on 
which various classes of persons may be employed,81 
including power to prescribe minimum wages82 
maximum hours of labor,83 and safe and healthful 
places of work,84 and to promulgate rules and regu¬ 
lations generally for the prevention of employment 
accidents.85 Similarly, statutes have been held valid 
which empower executive agencies to inspect places 
of work88 and to determine whether particular oc¬ 
cupations are dangerous or unhealthful within the 
meaning of a statute prohibiting the employment of 
certain classes of persons in such occupations.87 


77. Ind.—^Dunn v. City of Indianap¬ 
olis. 196 N.E. 528. 698. 208 Ind. 6S0 
—-Zoercher v, Agler. 172 N.E. 186. 
202 Ind, 214, 70 A.L.R. 1232. re- 
hearingf denied 172 N’.B. 907, 202 
Ind. 214. 70 A.L 1 .R. 1232. 
sratnral xlgSxte 

Statute authorizing state tax com¬ 
missioners to approve or reduce mu¬ 
nicipal tax levies la not violative of 
constitutional provisions relative to 
natural rights. | 

Ind.—^Dunn v. City of Indianapolis, j 
196 N.E. 528. 698. 208 Ind. 680. | 

7a Wls.—Foster v. Rowe, 107 N.W. 
635. 128 Wia 326. 8 Ann.Caa. 595. 

79. Or.—City of Portland v. Welch, 
59 P.2d 228, 154 Or. 286, 106 AJL.R. 
1188. 

aa Minn.—State v. Oliver Iron Min. 
Co., 292 N.W. 407. 207 Minn. 630, 
rehearing denied 292 N.W. 411, 207 
Mina. 637, certiorari denied State 
of Minn. V, Oliver Iron Min. Co., 61 
S.Ct 439. 311 U.S. 719, SS L-Ed. 
468, and State of Minn. v. Proctor 
Water & Light Co., 61 S.Ct 440, 
311 U.S. 719, 35 L.Ed. 468. 

Utah.—rite V. State Tax Commis¬ 
sion, 57 P.2d 734, 89 Utah 404. 

SL U.S.—^Lasater v. Hercules Pow¬ 
der Co., l>.C.T6na., 73 F.Supp. 264, 
affirmed, 171 P.2d 263—Wall¬ 

ing V. Dally Press, D.C.Va., 68 P. 
Supp. 792. 

Colo.—Smith-Brooks Printing Co. v. 

Toung, 85 P.2d 39. 103 Colo. 199. 
N.Y,—^Pirst American Natural Fems 
Co. V. Picard, 23 N.T.S.2d 39, 176 
Misc. 280—Dote v. Department of 
Labor of State of New York, 18 N. 
Y.S.2d 667, 173 Mlsc. 652. 

Pa—In re Fisher, 23 A.2d 878, 344 
Pa 96. 

Teem.—Holliston Mills of Tennessee 
V. McGuffin, 145 S.W.2d 1, 177 
Tenn. 1. rehearing denied 146 S.W. 
2d 357, 177 Tena h 

Wash*—Spokane Hotel Co. v. Young¬ 
er, 194 P, 596, 116 Wash. 369. 

83- U.S.—Opp Cotton Mills v. Ad¬ 
ministrator of Wage and Hour 
Dlylsiou of Department of Labor, 


61 S.Ct. 524, 312 U.S. 126, 657, 85 
L.Ed. 624. 

Fanelli v. U. S. Gsnpsum Co., C.C. 
A.N.Y.. 141 P.2d 216—Walling v. 
Yeakley, C.C.A.C 0 I 0 ., 140 P.2d 830— 
Opp Cotton Mills V. Administrator 
of Wage and Hour Division of De¬ 
partment of Labor, C.CAu6, 111 F. 
2d 23, affirmed 61 S.Ct 524, 312 
U.S. 126, 657, 85 L.Ed. <624. 

Walling V. Dally Press, D,C.Va, 
58 F.Supp. 792—^Walling v. Peavy- 
Wilson Lumber Co., D.C.La, 49 F. 
Supp. 846—Devoe v. Atlanta Paper 
Co., D.C.Ga, 40 F.Supp. 284. 

N.Y.—^People, on Information of 
Siegel v. Weingrad, 26 N.Y.S.2d 
841. 

Ohio.—Strain v. Southerton, 62 N.B. 
2d 633, 75 Ohio App. 435, affirmed 
74 N.E.2d 69, 148 Ohio St 153. 
OkL—Associated Industries of Okla¬ 
homa v. Industrial Welfare Com¬ 
mission, 90 P.2d 899, 185 Okl. 177. 
Utah.—^McGrew v. Industrial Com¬ 
mission, 85 P.2d 608, 96 Utah 203. 
Wash.—Spokane Hotel Co. v. Young¬ 
er, 194 P. 595, 115 Wash. 359. 

12 C.J. p 847 note 2 [c]. 

Xtiviag wage 

Minn.—Williams r. Evans, 165 N.W. 
495. 139 Minn. 32. L.R.A1918P 642, 
rehearing denied 166 N.W. 504, 139 
Minn. 32, L.H.A.1918F 542. 

Falx wage 

Conn.—West v. Egan, 115 A.2d 822, 
142 Conn. 437. 

Ky.—Baughn v. Gorrell & Riley, 224 
S.W.2d 436, 811 Ky. 537—^Young v. 
Willis, 208 S.W.2d 5, 806 Ky. 201. 
N.Y.—People ex rel. Tipaldo v. More- 
head, 282 N.Y.S. 676, 166 Misc. 622, 
reversed on other grounds 200 N. 
E. 799, 270 N.Y. 233, affirmed 
Morehead v. People of State of 
New York ex rel. Tipaldo, 56 S.Ct 
918, 298 U.S. 687, 80 L.Bd. 1347, 
103 A.L.R. 1445, rehearing denied 
57 S.Ct 4, 299 U.S. 618, 81 L.Ed. 
456. 

Ohio.—Strain v. Southerton, 74 N.B. 
2d 69, 148 Ohio St 163—Hilton v. 
Board of Education of Eden Tp, 


Rural School Dlst, Seneca County, 
1 N.E.2d 166, 51 Ohio App. 326. 
Pa—^In re Fisher, 28 A.2a 878, 344 
Pa 96. 

Cnneut wage for similar work in 
the locality. 

Aria—State v. Ankla-m, 81 P.2d 888 
43 Ariz. 362. 

Ky.—^Baughn v. Gorrell & Riley, 224 
S.W.2d 436, 811 Ky. 637. 

Sisseanlnation. of Information con¬ 
cerning wages. 

Mass.—^Holcombe v. Creamer, 120 N. 
E. 354, 231 Mass. 99. 

83 . Or,—Stettler v. O'Hara 139 P. 
743, 69 Or. 619, Ajan.Oas.l918A 217, 

S.C.—Gasgue, Inc., v. Nates, 2 S.H 
2d 36, 191 S.a 271. 

12 C. J. p 847 note 2 [c]. 

84. U.S.—^Burris v. American Chicle 
Co., C.C.A,N.Y., 120 F.2d 218. 

N.Y.—^Bellows V. Merchants Despatch 
Transp. Co.. 12 N.y.S.2d 665, 257 
App.Dlv. 15, affirmed 27 N.E.2d 
440, 283 N.Y. 681. 

Wyo.—Kopala v. Stata 89 P. 576, 93 
P. 662, 16 Wyo. 398. 

▼entUation 

U.S ,—^Michalek v. U. S. Gypsum Co., 
D.aN.Y., 16 F.Supp. 708. 

Tenn.—^Holliston Mills of Tennessee 
V. McGuffin, 146 S.W.2d 1, 177 
Tenn. 1, rehearing denied 146 S.W. 
2d 357, 177 Tenn. L 

85. U.S.—^Burris v. American Chicle 
Co., C.C.A.N.Y., 120 F.2d 218. 

Mass.—Sciola's Casa 128 N.35i. 666, 
236 Mass. 407. 

Btiles and xegnlatloiui agreed to by 
employer and employee 
Kan.—^Richards v. Fleming Coal Co., 
179 P.2d 380, 104 Kan. 880. 

Mo.—State v. Vickers, 84 S.W. 
908, 186 Mo. 103, 2 Ann.Cas. 779. 

07. N.Y.—Newton v. Spear & Co., 62 
N.Y.S.2d 918, 270 App,Div. 667, af¬ 
firmed 73 N.B.2d 88, 296 N.Y. 918. 
Wis.—Squires v. Brown, 174 N.W. 
648, 170 Wis. 165. 
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However, other statutes, or similar statutes in other 
jurisdictions, have been held invalid as conferring 
arbitrary power which authorize an executive agen¬ 
cy to prescribe minimum wages®^ or safe and health¬ 
ful working conditions and statutes have been 
held invalid which authorize an executive agency to 
prescribe maximum hours of employment^® A con¬ 
tract between a municipality and an administrative 
agency containing restrictions with respect to wages 
and hours of labor has been held not an invalid dele¬ 
gation of power to th(5 administrative agency.®^' 

Workmen's compensation. Statutes have been 
held valid as against an objection that they delegate 
legislative power which establish a system of work¬ 
men’s compensation and leave the enforcement of 
the statute,including the power to exercise dis¬ 
cretion,®^ to an executive agency. Especially pro¬ 
visions have been held not invalid which authorize 
a commission to determine whether a particular oc¬ 
cupation is extrahazardous within the meaning of 


such an act,®^ to prescribe a standard form of 
workmen’s compensation insurance contract or pol- 
icy®5 and the rates for such insurance,®® to com¬ 
pute average weekly earnings of injured employees 
as a basis for fixing compensation,®*^ and which re¬ 
quire that compensable injuries be treated only by 
physicians recommended by a medical organization 
as being duly qualified.®® 

Unfair labor practices. A statute defining unfair 
labor practices, prohibiting employers to engage 
therein, and delegating the enforcement of the stat¬ 
ute to an administrative board has been held not 
invalid as delegating legislative power to the 
board.®® 

Arbitration of labor disputes. Statutory provi¬ 
sions providing for the arbitration of labor disputes 
between public utility employers and employees,®®*® 
and employers and employees of charitable hos- 
pitals,®®*!® by executive agencies, are not invalid, if 
they set up a suflScient standard. 


BS, n.S.—Bjetrt Coal Corporation v. 
Sparks, D,C.Ky., 7 P.Supp. 16, va¬ 
cated on other grounds, C.C.A.. 
Sparks v. Hart Goal Corporation, 
74 P.2d <97. 

Or.—& M Wood Working* Co. v. 
State Indus. Acc. Commission, 155 
P.2d 983, 176 Or. 86—La Forge v, 
Fills, 154 P.2d 844, 175 Or. 545. 
Utah.—^Revne v. Trade Commission, 
192 P.2d 563, 118 Utah 155, 8 A.L. 
R. 169. 

Wis.—State V. ITeveau, 294 17.W. 796, 
237 Wis. 85, rehearing denied 296 
N.W. 622, 237 Wis. 86. 

FrevaUing wage rate in the local¬ 
ity. 

la— Reid V. Smith, 80 17.E.2d 908, 875 
IlL 147, 182 AL.R. 1286—Mayhew 
V. Nelson, 178 N.E. 921, 346 HL 381. 

89. m.—Vallat V. Radium Dial Co., 
196 N.R 485, 360 XU. 407, 99 AL.R. 
607. 

Sevloes, means, or m e t hods for 
protection against Illness or diseases 
peculiar to the process carried on. 
Ill.—^Vallat V. Radium Dial Co., su¬ 
pra. 

12 aJ. p 865 note 96i:c]. 

90. Ill.—Mayhew v. Nelson, 178 N. 
E. 921, 846 ni. 381. 

▼ariatloii of statutory sohednle 
A statute authorizing an executive 
agency to make, amend, and repeal 
general rules and regrulatlons pre¬ 
scribing variations from statutory 
schedule of hours where strict appli¬ 
cation of the statutory schedule Im¬ 
poses unnecessary hardship and vio¬ 
lates Intent and purpose of act, is 
unconstitutional as delegating power 
to make law for regulation of hours 
of labor to such agency. 

^—Holgate Bros. Ca v. Bashore, 


200 A 672, 831 Pa. 256, 117 AL.R. 
<39. 

State delegation, to federal officers 

A statute providing that a schedule 
of working hours approved by a 
state agency shall conform to a 
schedule established by any federal 
regulatory body is an invalid delega¬ 
tion of legislative power to the fed¬ 
eral body. 

Pa.—^Holgate Bros. Co. v. Bashore. 
supra. 

91. Tenn.—^Memphis Power & Light 
Co. V. City of Memphis, 112 S.W. 
2d 817, 172 Tenn. 846. 

92. U.S.—Christensen v. U. S-, CA. 
N.Y., 194 P.2d 978. 

Arlz.—Haggard v. Industrial Com¬ 
mission, 223 P.2d 915, 71 Ariz. 91. 
N.T.—Skating Vanities Co. v. State, 
119 N.Y.S.2d 184. 203 Misc. 779. 
N.M.—Clary v. Denman Drilling Co., 
276 P,2d 499. 68 N.M. 723. 

N.C.—Baxter v. W. H. Arthur Co., 4 
S.E.2d 621, 216 N.C. 276. 

Okl.—^Adams v. Iten Biscuit Co., 162 
P. 938, 63 Okl. 52. 

Or.—M & M Wood Working Co. v. 
State Indus. Acc. Commission, 155 
P.2d 938. 176 Or. 36. 

93. U.S. — Obrecht-Lynch Corpora¬ 
tion V, Clark, D.C.Md., 30 P.2d 144. 

94. Wash.—State v. Bayles, 209 P. 
20, 121 Wash. 215. 

71 C.J. p 294 note 31. 

96. Colo,—Travelers’ Ins. Co. v. In¬ 
dustrial Commission, 208 P. 465, 
71 Colo. 496. 

71 ax p 294 note 32. 

99. Ariz.—Haggard v. Industrial 

Commission, 228 P.2d 915, 71 Ariz. 
91. 

Utah.—Scranton Leasing Co. v. In¬ 
dustrial Commission of Utah, 170 
P. 976, 61 Utah 368. 


97. Tex. — Texas Employers’ Ins. 
Ass’n V. Storey, Com.App., 17 S.W. 
2d 468. 

98- N.Y.—Szold V. Outlet Embroid¬ 
ery Supply Co., 8 N.E.2d 858, 274 
N.Y. 271, appeal dismissed 58 S. 
Ct. 742, 308 U.S. 623, 82 L.Bd. 1086. 
99. U.S.—^Brown v. Roofers & Wat¬ 
erproof ers Union, Local, No. 40, D. 
C.Cal., 86 P.Supp. 50—^Le Baron v. 
Kem County Farm Labor Union, D. 
C.CaL, 80 P.Supp. 161—^Precision 
Castings Co. v. Boland, D.C.N.Y., 
13 P.Supp. 877, affirmed, C.C.A, 85 
P.2d 15. 

N.Y.-^n re Almroth, 14 N.Y.S.2d <8, 
171 Misc. 314, affirmed Application 
of Almroth. 17 N.Y-S.2d 226, 258 
App.Div, 378. 

99iS N.X—^New Jersey Bell TeL Co. 
V. Communications Workers of 
America, N. J. Traffic Division No. 
65, CIO, 75 A2d 721, 5 N.X 354. 
Wis.—^United Gas, Coke & Chemical 
Workers of America, Local 18, C. 
I. O. V. Wisconsin Employment Re¬ 
lations Bd., 38 N.W.2d 692, 255 
Wis. 154, certiorari granted 71 S. 
CL 283, 340 U.S. 903, 95 L.Ed. 653. 
Fadlure to provide sufficieiLt staafU 
ards 

The section of the act dealing with 
labor disputes in public utilities pro¬ 
viding for settlement of disputes by 
a board of arbitration but providing 
no standards that shall govern the 
board in its settlement of disputes is 
an unconstitutional delegation of leg¬ 
islative power, 

N.J.—State V, Traffic TeL Workers’ 
Federation of N. J., 66 A2d 616, 2 
N.J. 335, 9 AL.R.2d 854, 

99.10 Minn. — Falrview Hospital 
Ass’n V. Public Bldg. Service and 
Hospital and Institutional Emp. 
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Collective bargaining units. The legislature may 
empower administrative agencies to fix collective 
bargaining units.^^*^^ 

(26) Miscellaneous Matters 

Statutes as to many and miscellaneous other matters 
have been considered with respect to whether or not 
they are an unwarranted delegation of the legislative 
power, and their validity affirmed or denied under the 
general rules previously considered. 


16 C.J.S. 

In the application of the general rules considered 
in subdivision a of this section, statutes have been 
upheld as against the objection that they are un¬ 
warranted delegation of legislative powers to execu¬ 
tive agencies which relate to various matters, 
such as aerial navigation,^ boxing matches,^ build¬ 
ing standards,8 child care and placement in homes,^ 
admission or exclusion of aliens,5 determination of 


Union liocal Xo* 113, Au F. L.t 64 
N.W.2d 16. 

©005 U.S.-~Pittsburgh Plate Glass 
Co. V. X. L. R. B., 61 S.Ct. dOS, 313 
U.S. 146. So U.Ed. 1251, rehearing 
denied Crystal City Glass Work¬ 
ers* Union v. N. L. R. B., 61 S.Ct. 
1093. 313 U.S. 699, 35 L..Bd. 1551. 

N. Ij. R. B. V. Botany Worsted 
Mills, C.CJV.3, 133 F.2d 876, cer¬ 
tiorari denied Botany Worsted 
Mills V. N. Li. R. B., 63 S.Ct, 1164, 
two cases, 319 U.S. 751, 87 L.Ed. 
1705. 

N'.T.—Metropolitan Life Ins. Co. v. 
NTew York State Labor Relations 
Board. 20 Nr.E.2d 390. 280 N.Y. 
194. 

99.50 U.S.—Kiyoshi Hirabayashi v. 
U. S., 63 S,Ct. 1375. 320 U.S. 81. 
87 L.Ed. 1774. 

Meacham Corp. v. U. S., C.A. 
Va., 207 P.2d 536, certiorari dis¬ 
missed 75 act. 17, 348 U.S. 801, 99 
L.Ed. 633—Atlas Powder Co. v, 
Ewing. C.A.S, 201 P.2d 347, certio¬ 
rari denied Glyco Products Co- v. 
Federal Sec., 7$ S.Ct 781, 345 U.S. 
923, 97 JUEd. 872, and 73 S.Ct 783, 
345 U.S. 923, 97 KEd. 1360—Sil- 
esian-American Corp. v. Markham, 
C.C.A.N.T., 166 P.2d 793. certiorari 
denied 67 S.Ct 87, 329 U.S. 730. 91 
L,Ed. 631, vacated on rehearing on 
other grounds 67 S.Ct 769, 330 U.S. 
852, 91 L.Bd. 1295, affirmed S. A. 
Corp. y. Clark, 68 S.Ct 79. 332 U.S, 
469, 92 UEd. 81—U. S. v. Von 
Clemnu C.C.A.N.Y., 13$ P.2d 968, 
certiorari denied 64 S.Ct 81, 320 
U.S. 769, 88 L.Ed. 459. 

Avina V. Brownell, D.C.Tex., 112 
P.Supp. 15—^Lasater v. Hercules 
Powder Co., D.C.Tenn., 73 P.Supp. 
264, affirmed, C.A., 171 F.2d 263— 
Von Knorr v. Miles, D.CMass., 60 
P.Supp. 962, vacated on other 
grounds 156 P.2d 287—Schueller v, 
Dnim, D.C.Pa., 61 P.Supp. 383— 

U. a V. Bareno, D.C.Md., 60 P. 
Supp. 620—Bakewell v. U. S., D.C. 
Mo., 28 P.Supp. 504, affirmed, C.C. 
A., 110 P.2d 664, certiorari denied 
60 S.Ct 1081, 310 U.S. 638, 84 L. 
Ed. 1407. 

AJa.->-Opinlon of the Justices, 18 So. 

2d 674, 244 Ala. 386. 

Arias.—Valley Nat. Bank of Phoenix 

V. Glover, 169 P.2d 292, *62 Ariz^ 588. 
Ark.—Merritt v. No Fence Dist No. 

2 of Jefferson County, 172 S.W.2d 
<84, 206 Ark. 1120. 


Cal,—^Pockman v. Leonard, 249 P.2d 
267, 39 Cal.2d 676. 

DeL—State ex rel. Morford v, Tat- 
nall, 21 A.2d 185, 2 Terry 273. 

B. C.—^L. P. Steuart & Bro. v. Bowles, 
140 P.2d 703, 78 U.SA.pp.D.a 350. 
affirmed 64 S.Ct 1097, 322 U.S. 
398. 88 L.Ed. 1850. 

Pla—State ex rel. Humer v. Cul- 
breath, 192 So. 814, 140 Fla. 634— 
Mayo v. Texas Co., 188 So. 206, 137 
Pla. 218. 

Idaho.—^Petition of Idaho State Fed¬ 
eration of Labor (AFL), 272 P.2d 
707. 

Ky.—^Preston v. Clements, 282 S.W.2d 
85, 313 Ky. 479. 

Mass.—Commonwealth v. Publlcover, 
98 N.E.2d 633, 327 Mass. 303— 
Treasurer of City of Worcester v. 
Department of Labor and Indus¬ 
tries, 98 N.E.2d 270, 327 Mass. 237. 
Mont—^Montana Meat Co. of Helena 
V. Missoula Livestock Auction Co., 
230 P.2d 955, 125 Mont 66. 

NJT.—State V. Natelson Bros., 82 A. 

2d 681, 21 N.J.Misc. 186. 

N.Y.—^Bush Terminal Co. v. City of 
New York, 26 N,B.2d 269, 282 N.Y. 
306. 

Dog Owners Ass’n of N. Y. State 
v. Hilleboe, 124 N.Y.S.2d 835, 206 
Mlsc. 119, affirmed 121 N.E.2d 647, 
807 N.Y. 784-^Blair v, DuMond, 108 
N.Y,S.2d 738, 200 Misc. 103$, ap- 
I peal dismissed 107 N.E.2d 91, 804 
N.Y. 607, affirmed 117 N.Y.S.2d 23, 
order resettled 117 N.Y.S.2d 918, 
281 App,Div. 776, motion granted 
120 N.T.S.2d 442, 281 App.Dlv. 929. 
Pa.—Commonwealth v. Reitz, 89 A. 

2d 522, 156 Pa.Super. 122. 

Tex.—^Duffey v. Cross, Civ.App., 176 
S.W.2d 637, error refused. 

Wash.—^Home Owners’ Loan Co:i^. v. 
Rawson, 83 P.2d .765, 196 Wcush. 
548. 

L U.S.—^Perko v. U. S., C.A.Mlnn., 
204 F.2d 446, certiorari denied 74 
S.Ct 48, 346 U.S. 832, 98 L.Ed. 855 
—Swetland v, Curtiss Airports Cor¬ 
poration, D.aOhio, 41 F.2d 929, 
modified on other grounds, C.CJL," 
55 P.2d 201, 83 A.L.R. 319. . 

D.C.—Colonial Airlines v. Adams, D. 

C. , 87 F.Supp. 242, appeal dismiss¬ 
ed 70 S.Ct 490, 338 U.S. 947, 94 
L.Ed. 584. 

Mass.—Commonwealth v. Diaz, 95 N, 
E2d 666, 826 Mass. 525. 

W.Va.—^Meisel v. Tri-State Airport 
Authority, 64 SJB3.2d 32, 185 W.Va. 
528. 


Statute fixing no criterion for avia¬ 
tion commission in establishing reg¬ 
ulations for uniform field rules for 
airports is unconstitutional delega¬ 
tion of legislative power. 

N.J.—State V. Larson, 160 A. 556, 10 
N.J.Misc. 384. 

2. N.Y.—^Fitzsimmons v. New York 
State Athletic Comrs., 146 N.Y.S. 
117, affirmed 147 N.Y.S. 1111, 162 
App.Div. 904. 

3. N.Y.—^Lyons v. Prince, 24 N.E.2d 
466, 281 N.Y. 557. 

3. Ohio.—^Bogen v. Clemmer, 180 N. 
E. 710, 125 Ohio St. 186. 

4. Tenn.—Department of Public 
Welfare v. National Help “U” 
Ass’n, 270 S.W.2d 337. 

Va-—^Turner v. Children’s Home Soc. 
of Virginia, 163 S.B. 399, 158 Va. 
406, 80 A.L.R. 1125. 

Statnte held invalid 
Statute authorizing director of so¬ 
cial security to issue certificates of 
approval to applicants before they 
may undertake work of c^ing for 
children and adults and placing chil¬ 
dren for care, and including in cri¬ 
teria for issuance, good character 
and intentions of applicants, employ¬ 
ment of capable, trained and experi¬ 
enced workers, and necessity In in¬ 
terests of public welfare, constitutes 
an arbitrary, unlimited and uncon¬ 
stitutional delegation of the legisla¬ 
tive function because of the failure 
to set up proper standards and guides 
to indicate the extent and limits of 
director’s discretion. 

Wash.—State v. Gilroy, 221 P.2d 649, 
37 Wash.2d 41. 

5. U.S.—Carlson v. Landon, Cal., 
Mich., 72 S.Ct. 525, 842 U.S. 524, 
96 L.Ed. 547, rehearing denied 72 
act. 1069, 348 U.S. 988, 96 L.Ed. 
1875—Butterfield v. Zyclock, 72 S. 
Ct 526, 842 U.a 624, 96'L.Ed. 647, 
rehearing denied 72 S.Ct 1069, 843 
U.S. 988, 96 L.Ed. 1875—U. S. ex 
reL Knauff v. Shaughnessy, N.Y., 
70 act. 309, 338 U.S. 687, 94 L.Bd. 
817—Mahler v. Bby, Ill., 44 S-Ct 
288, 264 U.a 82, 68 LuEd. 649. 

U. S. ex reL Circella v. Sahli, 
CLA.I11., 216 F.2d 88—U. a ex reL 
Knauff .V. Watkins, CJLN.Y., 178 
F.2d 599, affirmed 70 aCt. 809, 888 
U.S. 687, 94 L.Bd. 817—Niooli v. 
Briggs, aC.A.Kan., 83 F.2d 376— 
Chung Yim v. U. a. COA-Mo., 78 
F.2d 48, certiorari denied 56 S.Ct 
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whether tiie constitution of a new state is republican • horse racing 9 housing and slum dearance,!® illu- 
,in fonn,« enemy property,^ gold holding or export,* J minating oil,« Indian affairs or lands,!* insane per- 


150, 29$ tJ.S. 627, 80 446. 

U. S. ex rel. Circella v. Neelly, 
D.CXlLs 115 F.Supp. 615, affirmed, 
CA., U. S. ex pel. Circella v. Sah* 
11, 216 F.2d 33—^U. S. ex rel. Kwon^ 
Hal Chew v. Coldlngr, D.aN.Y., 97 
F.Supp. 593, affirmed 192 F.2d 1009, 
reversed on other grrounds 73 S. 
Ct 473, 844 U.S. 690, 97 KBd. 676— 
EX parte Carlson, D.C.Cal., 94 F. 
Supp. 18, reversed on other grounds 
186 P.2d 183—Stevenson v. Lian- 
don, 186 F.2d 190—^U. S, v. Parsons, 
D.C.Cal., 22 F.Supp. 149. 

6. Okl.—^Frantz v. Autry, 91 P. 193, 
18 Okl. 561. 

12 C.J. p 846 note 79. 

7. U.S.—U. S. V. Chemical Founda¬ 
tion, Del., 47 S.Ct. 1, 272 U.S. 1, 
71 D.Bd. 131. 

Hartmann v. Federal Reserve 
Bank of Philadelphia, D.C.Pa, 55 
F.Supp. 801. 

8. U.S.—Uehersee Flnanz-Korpora- 
tlon Aktien Gesellschaft v. Hbsen, 
CCLA.N.Y., 83 F.2d 226, certiorari 
denied 66 S.Ct 946, 298 U.a 679, 
80 L.Ed. 1400. 

U. S. V. O^Toole, D.GR.I., 101 F. 
Supp. 123—U. S. V. Driscoll, D.G 
Mass., 9 F.Supp. 464—Campbell v. 
Chase Hat Bank of City of New 
York, D.CN.Y., 5 F.Supp, 156, ap¬ 
peal dismissed U. S. v. Campbell, 
64 S.Ct 466, 291 U.S. 686, 78 Ii.Ed. 
1078, motion denied 64 S.Ct 469, 
291 U.S, 648, 78 L,Ed. 1048, and af¬ 
firmed, aC.A., 71 P.2d 669, 94 A. 
I*It, 708, certiorari denied 66 S.Ct 
108, 293 U.S. 692, 79 L,.Ed. 686, af¬ 
firmed, C.C.A., Campbell v. Medalle, 
71 P.2d 671, certiorari denied 66 S. 
Ot 108, 293 U.S. 592, 79 UEd. 686. 

9. Cal.—Southern CaL Jockey Club 

V. California Horse Racing Bd., 
223 .P.2d 1, 86 Cal.2d 167—Sand- 
strom V. California Horse Racing 
Bd., 189 P.2d 17, 81 CaL2d 401, 3 
A.Li.R,2d 90, certiorari denied 69 S. 
Ct 81, 836 U.S. 814, 98 L.Ed. 369. 

Fla.—State ex reL Palm Beach Jock¬ 
ey Club V. Florida State Racing 
Commission, 28 So.2d 830, 158 Fla. 
835—State ex rel. Mason v. Rose, 
165 So. 847, 122 Fla 418. 

Masa—^Landers v. Eastern Racing 
Asa’n, 97 N.E.2d 386, 327 Masa 82. 
Ohio.—Standard ‘*Tote*' Inc. v, Ohio 
State Racing Commission,. Com. 
PL, 121 N.E.2d 463. 

W.Va.—State ex reL Morris v. West 
Virginia . Racing Commission, 66 
S.B,2d 263, 133 W.Va. 179, 

12 C.J. p 853 note 11. 

19. Ala.—Opinion of the Justices, 48 
So.2d 757, 254 Ala. 843. 

Ark.—Hogiie v. Housing Authority 
of North Little Rock, 144 S.W.2d i 
49, 201 Ark. 268. . 


Cal.—Housing Authority of Los An¬ 
geles County V. Dockweiler, 94 P.2d 
794, 14 Cal.2d 437. 

Redevelopment Agency of City 
and County of San Francisco v. 
Hayes, 266 P.2d 105, 122 Cal.App. 
2d 777, certiorari denied Von Hoff 
V. Redevelopment Agency of City 
and County of San Francisco, 75 
S.Ct 214, 348 U.S. 897, 99 L.Ed. 
706. 

Conn.—Gohld Realty Co. v. City of 
Hartford, 104 A.2d 366, 141 Conn. 
135. 

Hi.—People ex reL Gutknecht v. 
City of Chicago, 111 N.E.2d 626, 
414 IlL 600—^Krause v. Peoria 
Housing Authority, 19 N.B.2d 193, 
370 Ill. 356. 

Ind.—Edwards v. Housing Authority 
of City of Muncie, 19 N.B.2d 741, 
215 Ind. 330. 

Mass.—Krupp v. Building Com*r of 
Newton, 92 N.R2d 242, 326 Mass. 
686—Opinion of the Justices, 73 
NJG.2d 881, 821 Mass. 759. 

Minn.—^Thomas v. Housing and Rede¬ 
velopment Authority of Duluth, 48 
N.W.2d 176, 234 Minn. 221. 

Mont—^Rutherford v. City of Great 
Falls, 86 P.2d 666, 107 Mont 612, 
N.H.—In re Opinion of the Justices, 
68 A.2d 194, 94 N.H. 615. 

Or.—^Foeller v. Housing Authority of 
Portland, 256 P.2d 762, 198 Or. 205. 
Pa—^Doman v. Philadelphia Hous¬ 
ing Authority, 200 A. 834, 831 Pa 
209. 

HI.—Ajootian v. Providence Redevel¬ 
opment Agency of City of Provi¬ 
dence, 91 A.2d 21, 80 R.L 73. 

Tenn.—Nashville Housing Authority 
V. City of Nashville, 287 S.W.2d 
946, 192 Tena 108—Knoxville 

Housing Authority v. City of Knox¬ 
ville, 128 S.W.2d 1085, 174 Tenn. 
76. 

Tex.—Housing Authority of City of 
Dallas V. Higginbotham, 143 S.W.2d 
79, 135 Tex. 168, 130 A.L.R. 1053, 
answers to certified Questions con¬ 
formed to 143 S.W.2d 96. 

W.Va—Chapman v. Huntington, W. 
Va, Housing Authority, 3 S.E.2d 
602, 121 W.Va 819. 

Saterfexence with mnnldpalitieg’ 
lights 

Housing authorities are not ^'spe¬ 
cial commissions" within prohibition 
of constitution against delegating to 
such a commission any power to 
make, supervise, or interfere with 
any municipal improvement, money, 
property, or effects, or to perform 
any mtmicipal function. 

Pa—^Dornan v. Philadelphia Hous¬ 
ing Authority, 200 A. 831, 831 Pa 
209. 


Zdniited dividend housing 

(1) The amendatory statute re- 
QUiring limited dividend housing 
companies to pay charges of State 
Board of Housing for expenses of 
inspection, supervision, and audit¬ 
ing is not invalid as an illegal dele¬ 
gation of taxing power, since reaulre- 
ment for payment Is not imposed by 
the State Board, but by Legislature, 
and the only power that is delegated 
is the power to allocate particular 
expense, which is a permissible dele¬ 
gation. 

N.Y.—^People v. Brooklyn Garden 
Apartments, 28 N.E.2d 877, 283 N. 
Y. 373. 

(2) The vesting in commissioner 
of public housing by amendment of 
1951 to Public Housing Act of pow¬ 
er to determine in accordance with 
prescribed standards the amount of 
increased rental to be exacted from 
an over-income tenant permitted to 
remain in limited dividend housing 
corporation facilities was not an un¬ 
constitutional delegation, even 
though there were factual bases, 

I considerations, deliberations and de- 
I terminations, preceding commission¬ 
er's promulgation of a schedule of 
increases. 

N.Y.—Tropp V. Knickerbocker Vil¬ 
lage, 122 N.Y.S.2d 350, 206 Mlsc. 
200, aflarmed 136 N.Y.S.2d 618, 284 
App.Div. 936. 

(3) Provision of amendment of 
1951 to Public Housing Law vesting 
in commissioner of housing the pow¬ 
er to determine amount of Increase 
of rent to be required of an over- 
income tenant of limited dividend 
housing corporation is not an uncon¬ 
stitutional delegation of authority in 
view of legislative declaration as to 
manner in and extent to which rents 
of tenants of such character shall be 
increased, since a standard or guide 
by which commissioner is to be gov¬ 
erned is provided. 

N.Y.—Tropp V. Knickerbocker Vil¬ 
lage, 122 N.Y.S.2d 360, 205 Misc. 
200, affirmed 135 N.Y.S.2d 618, 284 
App.Div. 936. 

IL U.S.—Red "C** Oil Mfg. Co. v. 
North Carolina Bd. of Agriculture, 
N.a, 32 S.Ct 162, 222 U.S. 380, 
56 L.Ed. 240. 

12. U.S.—Board of Com'rs of Paw¬ 
nee County, Okl., v. U. S., GCA 
OkL, 139 F.2d 248, certiorari de¬ 
nied 64 S.Ct. 846, 321 U.S. 795, 8f 
L.Ed. 1084, and 64 S.Ct. 47, 32: 
U.S. 796, 88 L.Ed. 1084. 

U. S. V. Big Bend Transit Co, 
D.C.Wash., 42 F.Supp, 469. 

Sunderland v. U. S., C.GA.Okl. 
287 F. 468, affirmed 46 S.Ct. 64, 26 
U.S. 226, 69 I^Bd.259. 
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sons’ support,^^ navigation,^^ price controls,^^*5 pub- broadcasting,^® rationing,^®*® rehabilitati<m of dis- 
lic lands,i5 public power districts,!^ public speak- abled persons,®® relief of indigent or aged ,21 renego- 
ing,l7 purchasing property for public use,i2 radio 


13;. CaJ.—^In re Stotoie’s Estate, 86 
P.2d 8S3, 30 Cal.App.2d 525. 

Idaho.—State v. Johnson, 206 P. 588, 
50 Idaho 363. 

Ill.—^Kougrh V. Hoehler, 109 N.E.2d 
177, 413 HL 409. 

Wash.—State ex rel. Department of 
Finance, Budget and Business v. 
Thurston County, 108 P.2d S2S, 6 
Wash.2d 633—State ex rel. Depart¬ 
ment of Finance, Budget and Busi¬ 
ness V. Thurston County, 92 P.2d 
234. 199 Wash. 398. 

1^ U.S,—^The Governor Warfield, D. 

C. N.Y., 39 F.2d 926, affirmed, C.C. 
A,, Arundel Corporation v. The So- 
cony No. 5, 48 P.2d 1069. 

M'avlffatlott of govenuaent-operated 

tj.S,_^U. S. ▼. Ormshee, D.C.Wla, 74 

P. 207. I 

Pilotage regnlattons 
Mass.—^Martin v. Witherspoon. 185 
Mass, 175. 

14S U.S.—^Tahus v. U. S., Mass., 64 

S.Ct. 660, 321 U.S. 414, 88 UEd. 
834. I 

U S. V. Excel Packing Co., C.A. j 
Kan., 210 F.2d 596. certiorari de¬ 
nied Excel Packing Co. v. U. S., 75 
S.Ct 28. 348 U.S. 817, 99 KEd. 644 
—^Taylor v. Porter, Em,App., 156 P. 
2d 806, certiorari denied 67 S.Ct 
203. 329 U.S. 792, 91 D.Ed, 671—U. 

S. V. Sanitary Dist of Chicago, C.C. 
A.IU., 149 P.2d 961, certiorari dis¬ 
missed Feldman v. U. S., 66 S.Ct 94, 
326 U.S. 687, 90 Li.Bd. 404—^Taylor 

T. U. a, CLCLACaJ., 142 P.2d 808, 
certiorari denied 65 S.Ct 56, 323 

U. S. 723, 89 KEd. 681, rehearing 
denied 65 S.Ct 113, 323 U.S. 813, 
89 D.Bd. 647—O’Neal v. U. S„ C. 
OA-Tenn,, 140 P.2d 908, 161 A.D.R. 
1474, certiorari denied 64 S.Ct 946, 
322 U.a 729, 88 LuEd. 1566—Rot- 
tenberg v. U. S., C.C,A.Mass., 137 
P.2d 850, affirmed 64 S.Ct 660, 321 
U.S. 414, 88 LuEd. 834—^Taylor v. 
Brown, EmJlpp., 137 F,2d 664, cer¬ 
tiorari denied 64 S.Ct 194, 320 
U.S. 787, 88 LuBd. 473—Brown v, 
Wright C.C.A,W.Va., 137 F.2d 484. 

K. & J. Markets, Inc. v. Bowles, 

D. C.N.J., 67 P.Supp. 294, affirmed, 
aOA., 148 P.2d 661—U. S. v. Krup- 
nlck, D.C.N.J., 51 F.Supp. 982— 
Brown v. Winter, D.C.Wia, 60 P. 
Supp. 804—^Brown v. Warner Hold¬ 
ing Co., D.C.Mlnn., 50 P.Supp. 693— 
U. S. V. Sosnowitz & Liotsteln, D.C 
Conn., 60 F.Supp. 686—^U. S. v. 
Friedman, D.C.Conn., 50 F.Supp. 
584—U. S. V. Tire Center, D.C.Del., 
50 F.Supp. 404—^Brown v. Ayello, 
D.aCal., 60 P.Supp. 391. 

U. S. V. C. Thomas Stores, D.C.Mlnn., 
49 P.SUPP. Ill—U. S. V. Hark, D. 
C-Masa, 49 F.Supp. 95, reversed 


on other grounds 64 S.Ct 859, 820 
U.S. 531, 88 Li.Bd. 290, rehearing 
denied 64 S.Ct 517, 321 U.S. 802, 88 
L-Ed. 1089—^U. a V. Slobodkin, D. 
C.Mass., 48 P.Supp. 913—^Brown v. 
Wick, D.C.Mich., 48 P.Supp. 887. 
Cal.—^Miller v. Municipal Court of 
City of Lios Amgeles, 142 P.2d 297, 
22 Cal.2d 818. 

Ind.—Campbell v. Heiss, 53 N.E. 634, 
222 Ind. 297. 

N.J.—^l\^utkowski V. Palutes, 37 A.2d 
29, 131 N.J.Law 441. 

Helena Rubinstein, Inc., v. Char- 
line’s Cut Rate, 28 A.2d 113, 132 
N.J.Eq. 264, reversed on other 
grounds 36 A. 2 d 910, 135 N.J.Ea. 
145. 

N.Y.^—^People v. Brongofsky, 50 N.Y. 
S.2d 32, 181 Misc. 782—Butter & 
Egg Merchants Aas’n v. IjaGuardia, 
47 N.Y.S.2d 913, 181 Misc. 889— 
People, on Complaint of Cooper v. 
Roth, 44 N.Y.S.2d 193, 181 Misc. 
612. 

Pa.—Kelly v. Gold, 49 Pa.Dist & Co. 
672—^Pratt v. Hollenbeck, 48 Pa. 
Dist & Co. 303, 25 Erie Co. 126, 
91 Plttsb.Leg. J. 234. 

15. U.S.—Forbes v. U. S., CCA. 
Mont, 125 F.2d 404, affirmed, C.C.A., 
Hartford Acc, & Indem Co. v. U. S., 
127 P.2d 862—U. S. v. Mammoth 
Oil Co., D.aWyo., 5 F.2d 330, re¬ 
versed on other grounds, C.C.A., 14 
F.2d 705, and affirmed Mammoth 
Oil Co. V. U. S., 48 S.Ct 1, 275 U.S. 
13, 72 KEd. 137. 

Patton V. Administrator of Civil 
Aeronautics, D.C. Alaska, 112 F. 
Supp. 817—^U, S. V. Thompson, D.C. 
Wash., 41 F.Supp. 13. 

Tex.—^Theisen v. Robison, 8 S.W.2d 
646, 117 Tex, 489. 
l^aiLds under navigable waters 
N.Y.—^Riimsey v. New York, etc., R. 

Co„ 28 N.E. 763, 130 N.Y. 88 . 
Cession of ezolusive JuxlsdlotloxL 
A statute is not invalid as confer¬ 
ring legislative power on a state ex¬ 
ecutive officer which authorizes such 
officer to cede to the federal govern¬ 
ment in specified circumstances ex¬ 
clusive Jurisdiotion over letnd within 
the state acquired by the federal 
government. 

U.S,—^Brown v. United States, Tex., 
257 F. 46, 168 C.C.A. 258, reversed 
on other grounds 41 S.Ct. 501, 256 
U.S. 335, 65 DJBd. 961, 18 A.I 4 .R. 
1276. 

Considexatlon for withdrawal fXom 
project 

A statute is not invalid which au¬ 
thorizes an executive officer to deter¬ 
mine the consideration to be paid to 
procure the withdrawal of govern¬ 
ment participation in the affairs of 
I land settlement projects established 
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on land provided by the government 
Cal.—Hecke v. Riley, 290 P. 461, 209 
Cal. 767. 

16. Wis.—Clam River Electric Co. v. 
Public Service Commission of Wis¬ 
consin, 274 N.W. 140, 226 Wis. 198. 

17. Conn.—State v. Coleman, II 3 A. 
385, 96 Conn. 199. 

16. Fla.—State v. Green, 116 So. 66, 
95 Fla. 117. 

19. U.S.—White V. Federal Radio 
Commn.. D.C.I11.. 29 F.2d 113. 

National Broadcasting Co. v. U. 
S., 47 P.Supp. 940, affirmed 63 S.Ct 
997, 819 U.S. 190, 87 LuBd. 1344. 

193 U.S.—^U. S. V. Peach Mountain 
Coal Min. Co., C.C.A.N.Y., 161 P.2d 
476—Gomila v. U. S., C.C.A.Tenn., 
159 F.2d 1006, certiorari denied 67 
S.Ct 1617, 831 U.S. 885, 91 L.Bd. 
1848, rehearing denied 67 S.Ct 1750, 
381 U.S. 870, 91 Li.Bd. 1872—^Lotto 

V. U. S.. aCJLIowa, 167 F.2d 623, 
certiorari denied 67 S.Ct 1082, 330 
U.S. 811, 91 LuEd. 1266—Gallagher’s 
Steak House v. Bowles, C.C.A.N.T., 
142 P.2d 630, certiorari denied 64 
S.Ct 1288, 322 U.S. 764, 88 L.Ed. 
1591 —O'Neal v. U. S., C.C.A.Tenn., 
140 P.2d 908, 161 A.L 1 .R. 1474, cer¬ 
tiorari denied 64 S.Ct 945, 822 

U. S. 729, 88 LuEd. 1666—U. S. v. 
Randall, aC.A.N.Y., 140 F.2d 70. 

U. S. V. Cohen, D.C.Pa., 78 F. 
Supp. 96—^U. S. V. Fink, D.C.Neb., 
69 P.Supp. 610—K. & J. Markets, 
Inc. V. Bowles, D.C.N.J., 67 P.Suppw 
294, affirmed, C.CA-, 148 F.2d 661— 
Carter v. Bowles, D.C.S.C., 66 F. 
Supp. 278, followed in Mullinax v. 
Bowles, 66 F.Supp, 283—^La Porte 

V. Bitker, D.C.Wis., 66 P.Supp. 882, 
affirmed, C.C.A., 146 P.2d 446— 
Perkins v. Brown, D.C.Ga., 68 F. 
Supp. 176—^U. S. V. Maviglia, D.C. 
NJr., 52 F.Supp. 946—U. S. v. 
Wright D.C,DeL, 48 P.Supp. 687. 

D.C.—Country Garden Market v. 
Bowles, 141 r.2d 640, 78 U.S.APP. 
D.C. 381, certiorari denied 64 S.Ct 
1264, 322 U.S. 752, 88 Li.Ed. 1582. 

Walter Brown & Sons v. Bowles, 
D.C., 68 P.Supp. 823. . 

Ind.—State ex rel. Guide Manage¬ 
ment Corp. Y. AJexander, 59 N.E,2d 
169. 

20. N.Y.—Watklnson v. Hotel Penn¬ 
sylvania, 187 N.Y.S. 278, 195 App. 
Dlv. 624, affirmed 182 NJB. 889, 
231 N.Y.S. 562. 

21. m.—Relf V. Barrett 188 N.E. 
889, 855 Ill. 104. 

Ky.—^mmonwealth ex rel. Mere¬ 
dith V. Johnson, 166 S.W.2d 409^ 
292 Ky, 288. * 

Minn.—Dimke v. Pinke, 296 N.W. 76». 
209 Minn. 29. 

Neb.—^Board of Regents of XJniver- 
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tiation of government contracts,2i.5 rent control,21.10 oflScers or bodies to limit the activities of govern- 
taking property for public use,22 unemployment com- ment agencies where the financial affairs of the 
pensation,22 utility districts,22.6 weights and meas- government so demand,20 to select one of several 
ures.2^ methods of financing prescribed by the legislature,20 

It has been held proper to empower executive and to determine whether particular municipalities 


Bity of Nob. v. Laneastor County, 
48 N.W.2d 221, 154 Neb. 898. 

0]^._State ex reL Public Welfare 

Commission v. Malheur County 
Court, 203 P.2d 806, 186 Or. 392. 
Wash.—Senior Citizens League v. De¬ 
partment of SocisU Sec. of Wash., 
228 P.2d 478, 38 Wash.2d 142— 
Morgan v. Department of Social 
Security, 127 P.2d 68$, 14 Wash.2d 
156. 

Wis.—Dane County v. Barron County, 
26 N.W.2d 249, 249 Wis. 618—^Town 
of Grand Chute v. Milwaukee Coun¬ 
ty, 282 N.W. 127. 280 Wis. 213— 
Town of Greenbush v. City of Ply¬ 
mouth, 282 N.W. 126, 230 Wis. 
210—^Town of Holland v. Village 
of Cedar Grove, 282 N.W. Ill, 448, 
280 Wis. 177. 

81.5 IT.S.—^Lichter v. U. S., Cal., 
Mass., Ohio. 68 S.Ct. 1294, 834 U.S. 
742, 92 L.EId. 1694—^Pownall v. U. 
S., 68 S.Ct. 1294, 834 U.S. 742, 92 
li.Ed. 1694, rehearing denied 69 
S.Ct. 11, 336 U.S. 886. 93 L.Ed. 
889—Alexander Wool Combing Co. 
V. U. S., 68 S.Ct. 1294, 334 U.S. 

742, 92 L.£!d. 1694, rehearing de¬ 
nied 69 S.Ct. 11, 885 U.S. 887, 93 
L.Ed. 389. 

Spaulding v. Douglas Aircraft 
Co., C.C.ACal., 164 F,2d 419. 

U. S. V. Alexander Wool Comb¬ 
ing Co., D.C.Mass., 66 F.Supp. 889, 
aflarmed. C.C.A, 160 F.2d 108, af¬ 
firmed 68 S.Ct. 1294. 334 U.S. 742, 
92 L.£d. 1694, rehearing denied 69 
S.Ct 11, 336 U.S. 837, 93 L.Bd. 889. 
81.10 U.S.—Woods V. Cloyd W. Mil¬ 
ler Co., Ohio. 68 S.Ct. 421, 333 U.S. 
138, 92 L.Ed. 696—^Bowles v, Wil¬ 
lingham, Ga., 64 S.Ct. 641, 821 U. 
S. 503, 88 L.Ed. 892. 

Avant V. Bowles, Em.App., 189 
P.2d 702—Taylor v. Brown, Em. 
App., 137 F.2d 654, certiorari de¬ 
nied 64 S.Ct. 194, 820 U.S. 787, 88 
L.Ed. 473. 

U. S. V. Size, D.C.Neb., 86 F. 
Supp. 939—U. S. T. Resch, D.C.Ky., 
85 F.Supp. 389—Woods v. Benson 
Hotel Corp., D.CMinn., 76 F.Supp. 

743, affirmed, C.C.A, 168 F.2d 694, 
vacated 00 other grounds 81 F. 
Supp. 46—^Poach v. Johnson, D.C. 
Ind., 48 F.Supp. 833, vacated on 
other grounds U, S. v. Johnson, 63 
S.Ct. 1076. 819 U.S. 802, 87 L.Ed. 
1413—Henderson v. Kimmel, D.C. 
Kan., 47 F.Supp. 685. 

HI.—^222 East Chestnut St. Corp. v, 
Berger, 119 N.B.2d 757, .8 ni.2d 
82. I 

222 East Chestnut St, Corp. v. 
Murphy, 60 N.E.2d 450, 825 Ul. | 
App. 398. I 


Kan,—^Ritchie v. Johnson, 144 P.2d 
925, 158 Han. 103. 

N.Y.—^Teeval Co. v. Stem, 93 N.B. 
2d 884, 801 N.T. 846, certiorari 
denied 71 S.Ct. 122, two cases, 340 
U.S. 876, 95 L.Ed. 637. 71 S.Ct. 
124, 340 U.S. 876, 95 L.Ed. 637, 
Jawrower v. Leighton, 71 S.Ct. 125, 
340 U.S. 876, 95 L.Ed. 637, and 
Leighton v. Jawrower, 71 S.Ct. 125, 
840 U.S. 876, 95 L.Ed. 637. 

Dekrone v. Bussltil, 102 N.Y.S. 
2d 291, 199 Misc. 70—People v. 
Harkavy, 81 N.Y.S.2d 637, 192 

Mlsc. 580. 

Suppus V. Bradley, 101 N.Y.S.2d 
567, affirmed 105 N.Y.S.2d 48, 2T8 
App.Div. 337. 

Statute held invalid 

The section of the Emergency Price 
Control Act of 1942 authorizing 
Price Administrator to fix generally 
fair and equitable maximum rents 
for defense rental area housing ac¬ 
commodations is an invalid delega¬ 
tion of legislative power. 

U.S.—Payne v. Griffin, D.C.Ga., 61 
F.Supp. 588. 

22. U.S.—U. S. V. Dieckmann, C.CA 
Ind., 101 F.2d 421—^Bamidge v. 
U. S., C.C.AMO.. 101 F.2d 296. 

In re Condemnations for Im¬ 
provement of Rouge River, D.C. 
Mich., 266 F. 105. 

AJa.—Opinion of the Justices, 48 So. 

2d 757, 254 Ala. 343. 

Conn.—^Northeastern Gas Transmis¬ 
sion Co. V. Collins, 87 A2d 139, 138 
Conn. 582. 

Ill.—^Department of Public Works 
and Bldgs, v. Chicago Title & 
Trust Co., 96 N.B.2d 903, 408 Ill. 
41, certiorari denied Galt v. Dept, 
of Public Works & Bldgs, of State 
of Ill., 71 S.Ct. 804, 341 U.S. 931, 
95 LuEd. 1360. 

Ky.—^Preston v. Clements, 232 S.W.2d 
85, 313 Ky. 479. 

Mass.—Opinion of the Justices, 113 
N.E.2d 452, 830 Mass. 713. 

N.J.—City of Newark v. New Jersey 
Turnpike Authority, 81 A.2d 706, 
7 N.J. 377, appeal dismissed 72 S. 
Ct. 188, 342 U.S. 874, 96 L.Bd. 657. 

23. Ariz.—Employment Security 
Commission v. Arizona Citrus 
Growers, 144 P.2d 682, 61 Ariz. 96. 

CaL—California Employment Com¬ 
mission v. Butte County Rice 
Growers Ass’n, 154 P.2d $92, 25 
Cal.2d 624. 

Conn.—Duys & Co. v. Tone, 6 A. 

2d 28, 125 Conn. 860. 

Fla.—^Florida Indus. Commission v. 
State ex reL Orange State Oil 
Co., 21 So.2d 699, 155 meu 772. 
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’ m,—^Toplis ds Bfe-rdlng v. Murphy, 
51 N.E.2d 605, 884 Ill. 463. 

Miss.—Tatum v. Wheeless, 178 So. 
95, 180 Miss. 800. 

Pa.—Santus v. Unemployment Com¬ 
pensation Bd. of Review, 110 A 2d 
874. 

War risk ooutribniloiL tax 

The Unemployment Compensation 
Act amendment imposing war risk 
contribution tax on employers com¬ 
mencing business during or after 
1941 at increased^ rates did not un¬ 
lawfully delegate legislative power 
to the commission, but set out the 
standard by which the commission 
should establish average annual pay 
roll with sufficient certainty. 

Mo.—^Pratt & Whitney Aircraft Corp. 
of Mo. V. Unemployment Compen¬ 
sation Commission, 193 S.W.2d 1, 
364 Mo. 1017, 163 AL.R. 1141. 
Statute held invalid 
Statute providing that no imem- 
ployment compensation benefits shall 
accrue to any individual based upon 
wages earned from any employer 
prior to day upon which individual 
left work voluntarily to marry or be¬ 
cause of other domestic obligations, 
but that a referee or Review Board 
of Indiana Employment Security 
Division may, upon good cause 
shown, waive or modify such denial 
of benefits, is unconstitutional as an 
unwarranted delegation of legislative 
authority. 

Ind.—State ex reL Standard Oil Co. 
V. Review Bd. of tod. Employment 
Sec. Division, 101 N.E.2d 60, 230 
Ind. 1. 

23.5 Or.—^Board of Directors of 
Northern Wasco County Peoples* 
Utility Dist. v. Kelly, 137 P.2d 295, 
171 Or. 691—^Ravlin v. Hood Riv¬ 
er Peoples* Utility Dist, 106 P.2d 
157, 166 Or. 490—Petition of Board 
of Directors of Tillamook People’s 
Utility Dist, 86 P.2d 460, 160 Or, 
530. 

24. Cal.—Adolph Coors Co. v, Cor¬ 
bett App., 128 P.2d 74. 

Neb.—^P. F. Petersen Baking Co. v. 
Bryan, 247 N.W. 39, 124 Neb. 464, 
affirmed 64 S.Ct 277, 290 U.S. 570, 
78 L.Ed. 505, 90 AL.R. 1286. 

Ohio.—^Knall Beverage Co. v. Tay¬ 
lor, 39 N.E.2d 179, 68 Ohio App. 
263, appeal dismissed 88 N.E.2d 
411, 189 Ohio St 171. 

25. W.Va.—^Le Page v. Bailey, 170 
S.E. 467, 114 W.Va- 25. 

26. S.C.—State V. Moorer, 150 S.E. 
269, 152 S.C. 455, appeal dismissed 
emd certiorari denied Johnson v. 
State Highway Commission of 
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are incapable of functioning under a statute intend¬ 
ed to put governmental subdivisions of the state on 
a cash basis.27 

Statutes have been upheld which authorize an ad¬ 
ministrative officer or body to approve depositories 
of public funds,28 to prepare or recommend revenue 
bills,29 to proceed for the recovery of government 
funds in failed depositories,^® or to relieve public 
officers from liability for lost public funds.^i 

So, it may be proper to delegate administrative 
details as to voters' qualifications^s and voting ma- 
chines.22 It has been held that a jury commission 
may be authorized by the legislature to make rules 
for carrying out the provisions of the statute cre¬ 
ating and conferring power on the commission 
but the legislature cannot delegate to code commis¬ 
sioners power to amend the laws of the state.25 A 
statute authorizing the governor to extend a mort¬ 
gage moratorium for a period beyond that originally 
fixed has been held an imwarranted delegation of 
power*3® 

§ 139. -To Judiciary 

a. In general 

b. Rules of judicial practice 


c. Determination of facts 

d. Creation, alteration, and dissolution 

of municipal corporations and other 

governmental subdivisions 

e. Appointment and compensation of 

public officers and their deputies 

f. Taxes, special assessments, and licens¬ 

es 

g. Public utilities; fixing rates 

h. Highways and public grounds 

i. Elections 

j. Crimes and punishment 

k. Miscellaneous 

a. In General 

Powers which are purely legislative In character 
may not be delegated to the Judiciary, but the legis¬ 
lature may delegate functions which are merely minis¬ 
terial or which are of a mixed legislative and judicial 
or guasl-judiclal nature. 

It is a well established general rule that power 
which is legislative in character may not be dele¬ 
gated to the judiciary, 27 except where the constitu¬ 
tion expressly directs or permits Thus, the 

legislature may not delegate to the judiciary the 


Soutn Carolina, 60 S.Ct. 238, 281 

U. S. 691. 74 XjMd, 1120. 

27. Kan.—State ex rel. Boynton v. 
Board of Education of City of To¬ 
peka. 21 P.2d 295, 137 Kan. 451. 

28. Fla—Amos v. Mathews, 126 So. 
SOS. 99 Fla 1. 65. 115. 

29. Ala—^Tayloe v. I>avls. 102 So. 
433. 212 Ala 282. 40 A.L.R. 1052. 

30. Minn.—^In re Farmers' State 
Bank of North Branch. 219 N.W. 
916, 174 Minn. 583. certiorari de¬ 
nied Brown v. Veiffel, 49 S.Ct. 82, 
278 U.S. 647. 73 JUBd. 659, 

31- Ohio.—State ex rel. Bolsinger 

V. Swing. 6 K.E.2d 999. 54 Ohio 
App. 251. 

Funds ill insolvent deposltozles 
Ark.—State v. Davis, 10 S.W.2d 613. 
178 Ark. 153. 

32: N.Y.—^People ex rel. Chadboume 
V. Voorhls, 141 N.B. 907, 236 N.T. 
437. 

33. Minn.—^Elw^l v. Comstock, 109 
N.W. 113, 698, 99 Minn. 261, 7 L. 
R.A..N3., 621, 9 AnmCaa 270. 

Pa—Clark v. Beamish, 169 A, 130, 
313 Pa 56. 

34. m.—People V. Bain, 193 N.E. 
137, 868 nL 177. 

35. Or.—State v. Grant, 9 P. 65, 18 
Or. 115. 

36; Kan.—Dangworthy v. Kadel, 40 
P.2d 443, 141 Kan. 250—Ck>]:pTi8 jiu 
aeis dteA in Oakland State Bank v. 


Bolin, 40 P.2d 437, 439, 141 Kan. 
126. 

37- XT.S,—Chicago & N. W. Ry. Co. 
V. Bauman. C.C.A.Neb., 69 P.2d 171, 
certiorari denied Bauman v. Chi¬ 
cago & N. W. Ry. Co., 64 S.Ct. 641, 
292 U.S. 632. 78 Li.Bd. 1486—In re 
Chicago. M., St P. & P. R. Co., 
D.aMlnn,, 60 F.2d 430—Peters v. 

U. S., C.CJLArk., 20 F.2d 741. 

Ala—City of Birmingham v. Liouis- 

ville & N. R. Co., 104 So. 268, 218 
Ala 92. 

Fla—Corpus OtiziB dted in State v. 
Duval Coimty, 79 So. 692, 697, 76 
Fla 180. 

HL—People ex rel. Bemat v. Bicek. 

91 N.E.2d 588, 405 BL 510. 

Zowa—Appeal of Beasley Bros., 220 
N.W. 806. 206 Iowa 229. 

Mass.—Selectmen of Town of Milton 

V. Judge of Dist Court of East 
Norfolk. 189 N.B. 607, 286 Mass. 1. 

Mont—Coirpus JUrls Secundum dt. 
ed in International Business Ma¬ 
chine Corporation v. Lewis and 
Clark County, 112 P.2d 477, 431, 
111 Mont 384. 

Neb.—Searle v. Tehsen, 226 N.W, 464, 
118 Neb. 835, 69 A.L.R. 257. 

N.Y.—City of New York v. Citizens’ 
Water Supply Co. of Newtown, 191 
N.Y.S. 430, 199 App.Div. 169. 

N.D.—Great. Northern By. Co._v. Me- 
Donndl, 45 N.W.2d 721, 77 N.D. 
802. 

On—City of Enterprise v. State, 69 
P.2d 953, 156 Or. 628. 


Pa—^Petition for Reduction of Num¬ 
ber of Councilmen in Borough of 
Carlisle. Quar.Sess.. 1 Climb. 150— 
Petition of Borough of Dupont 
Quar.Sess.. 40 Luz.Leg.Reg. 343. 
Tenn.—^Henderson County v. Wallace. 
116 S.W.2d 1008. 

W.Va—Wiseman v. Calvert 69 S.B. 
2d 445, 134 Va 303—Hodges v. Pub¬ 
lic Service Commission. 169 S.B. 
834, 110 W.Va 649. 

Wis.—Clintonville Transfer Line v. 
Public Service Commission, 21 N. 
W.2d 5. 248 Wis. 69. 

12 O.J. p 853 note 15. 

Private and local matters 

Legislative functions cannot be 
constitutionally vested in the circuit 
or chancery couH even with respect 
to private and local matters. 

Tenn.—^Henderson County v. Wal¬ 
lace, 116 S.W.2d 1003. 

Territorial legislature comes with¬ 
in the rula 

BawaiL—In re Cummins, 20 HAwaii 
518. 

sa Ky.—^Boone County v. Town of 
Verona 227 S.W. 804, 190 Ky. 430. 
Nev.—Gay v. District Court of Tenth 
Judicial Dist. in and for Clark 
County, 171 P. 156, 41 Nev. 380, re¬ 
hearing denied Gay v. District 
Court of Tenth Judicial Dist, 173 
P. 886. 

Tex.—Ashford v. Goodwin, 181 S.W. 
585, 10$ Tex, .iOl, Ann.Cas.l9l3A 
699. 
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power to makc,8S suspend,^® or revoke^i laws, or to 
determine when a statute shall go into effect 
and the legislature may not delegate to the judiciary 
discretionary authority with regard to matters of 
fiscal or other governmental policy,^3 as, for ex¬ 
ample, whether certain acts are conducive to the 
public health or welfare,or delegate matters which 
are expressly committed to the legislature by the 
constitution,^5 such as the power to establish in¬ 
ferior courts and fix the jurisdiction thereof.^^.s 

The legislature has no right to confer on the 
judiciary a power in terms so broad and meaning 
so vague that the application or nonapplication of 
the law depends wholly on the individual opinion 
and predilections of the trial judge>3-'l® However, 
the legislature may delegate to the courts the per¬ 
formance of administrative functions where the 
constitution does not forbid,^® or the power to carry 
out in detail the legislative will,47 and, as herein¬ 
after shown, the power to promulgate rules, see 
infra subdivision b of this section, and to ascertain 
facts on which the operation of a statute depends, 


see infra subdivision c of this section, may be 
delegated to the judiciary. Duties of a mixed legis¬ 
lative and judicial or quasi-judicial character may 
be conferred or imposed by the legislature on the 
courts.^® It has been said that in considering the 
constitutional provision for the division of the pow¬ 
ers of government, the necessity of avoiding a 
narrow construction has been perceived, for it has 
proved to be impracticable to view the provision 
from the standpoint of a doctrinaire.^® The delega¬ 
tion of nonjudicial powers generally to the judiciary 
is discussed infra § 162. 

b. Eules of Judicial Practice 

The power to exercise discretion In, and to pre¬ 
scribe rules of practice and procedure for, the adminis¬ 
tration of Justice may be delegated to the Judiciary, but 
the legislature may not delegate authority to make legis¬ 
lative rules. 

The legislature may delegate to the judiciary the 
power to exercise discretion in, and to prescribe 
rules for, the administration of justice,^® and may 
provide that while such rules are operative incon- 


Oonrt of territozy 

Congress imder Its plenary power 
over territories had power to dele¬ 
gate legislative functions to the 
courts of Adaska. 

U.S.—^In re Annexation of Slater- 
ville to Town of Fairbanks, D.C. 
Alaska, 83 F.Supp. 661. 

39. U.S.—Western Union Tel. Co. v. 
Myatt, aC.Kan., 98 F. 335. 

Mass.—City of Boston v. City of 
Chelsea, 98 N.E. 620, 212 Mass. 127. 
Pa.—^L*ocke*a Appeal, 72 Pa. 491, 13 
Am.R. 716. 

Tenn.—Samuelson v. State, 96 S.W. 
1012, 116 Tenn. 470. 

40. Tex.—Ex parte Smythe, 120 S. 

W. 200, 56 Tex.Cr. 876, 133 Am.S.R. 
976, 23 854. 

12 C.J. p 854 note 17. 

41. Ind.—Sauare D. Co. v. O’Neal, I 
72 NJS1.2d 654, 226 Ind. 49- 

Wash.—State V. Pavelich, 279 P. 

1102, 163 Wash. 379. 

W.Va.—Shephard v. Wheeling, 4 S.B. 
686, 80 W.Va. 479. 

42. m.—^People ex rel. Bemat v. 
Bicek, 91 N.E.2d 688, 406 IlL 610. 

Minn.’—State v. Young, 9 N.W. 73-7, 
29 Minn. 474. 

43. Neb.—^Tyson v. Washington 
County, 110 N.W. 634, 78 Neb. 211, 
12 L..ILA.,N.S., 350. 

N.Y.—^Long V, Johnson, 127 N.Y.S. 
766, 70 Misc. 808. 

44. Neb.—^Tyson v. Washington 
County, 110 N.W. 634, 78 Neb. 211, 
12 L.R.A.,N.S., 860. 

45. Mont.—State v. Broadwater 
County Fourteenth Judicial Dlst. 
Ct, 146 P. 721, 60 Mont. 184. 


4B.5 U.S.—U. S. V. Bink, I>.C.Or., 
74 F.Supp. 603. 

Establishment of divorce division 
Provision of the Domestic Rela¬ 
tions Act of 1949 empowering judges 
of the circuit and superior courts of 
Cook County, and the judges of the 
circuit courts of each of the other 
judicial circuits of the state, to de¬ 
cide whether a Divorce Division shall 
be established in their respective ju¬ 
dicial circuits, thus permitting the 
judges in their discretion to decide 
whether the act shall be the law in 
their judicial circuits, is an uncon¬ 
stitutional delegation of legislative 
[ power to the judiciary. 

HI.—^People ex rel. Bernat v. Bicek. 

91 N.R2d 688, 405 HL 610. 

45.10 Pa.—Commonwealth v. Frank¬ 
lin, 92 A.2d 272, 172 Pa.Super. 152. 

46. Fla.—State v. Duval County, 79 
So. 692, 76 Fla. 180. 

state may clothe its courts 
with purely legislative (administra¬ 
tive) powers, and when exercising 
those powers, the court is not acting 
as a court, but its ofiicers and ma¬ 
chinery are being used in its legisla¬ 
tive character.” 

U.S.—Nelson v. First Nat. Bank, C 
C.A.Iowa. 42 F.2d 30, 31. 

47. Mo.—State, on Inf. of Klllam v. 
Colbert. 201 S.W. 62, 273 Mo. 198. 
Xieglslatore need not legiitote in 

complete detail on eveiy subject 
which is proper matter for legisla¬ 
tive action. 

Wash.—State v. Superior Court for 
King County, 267 P. 770, 148 Wash. 
1 . 

48. * HL—^Board of Ed. of Waverly 
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Community Unit School Dist. No. 6 
V. Nickell, 101 N.B.2d 438, 410 Ill. 
98. 

Minn.—In re Koochiching. County 
Taxes, 177 N.W. 940, 146 Minn. 87 
—^Alexander v. Meinnis, 161 N.W. 
899, 129 Minn. 165. 

49. Minn.~-In re Hull. 204 N.W. 634, 
163 Minn. 439, 49 A.L.R. 320, re¬ 
hearing denied 205 N.W. 613, 163 
Minn. 439, 49 A.D.R. 320, error dis¬ 
missed 48 S.Ct 33, 276 U.S. 491, 
72 L.Bd. 390. 

50. Colo.—Ernst v. Lamb, 213 P. 
994, 73 Colo. 132. 

HL—Diversey Liquidating CJorpora- 
tlon V. Neunkirchen, 19 N.E.2d 363, 
370 lU. 623, 120 A.L.,R. ISOS-rWin- 
tersteen v. National Cooperage & 
Woodenware Co., 197 N.B. 578, 861 
IlL 95. 

Mo.—State, on Inf. of Killam v. Col¬ 
bert, 201 S.W. 62, 273 Mo. 198. 

N.Y.—^Danziger v. Hearst Corp., 107 
N.B.2d 62, 304 N.Y. 244—General 
Inv. Co. V. Interborough Rapid 
Transit Co., 139 N.B. 216, 285 N.Y. 
133. 

Hanna v. Mitchell, 196 N.Y.S. 43, 
202 App.Div. 604. affirmed 139 N. 
K 724. 236 N.Y. 584. 

Wash.—White v. Million, 27 P.2d 320, 
176 Wash. 189—State v. Superior 
Court for King County, 267 P. 770, 
148 Wash. 1. 

Wis.—^Ih re Constitutionality of Sec¬ 
tion 251.18, Wisconsin Statutes, 286 
N.W. 717, 204 Wis. 501. 

12 C.J. p 854 note 26. 

ESlegatiosi to supreane court 

(1) A statute delegating tO su¬ 
preme court power to prescribe rules 

of practice for other courts is valid. 
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sistent statutory provisions shall be suspended.^®*^ 
The legislature may also delegate the power to make 
rules for the disciplining of attorneys,®! Thus, it 
may authorize the judiciary to make rules relating 
to terms of court,®2 the manner of serving a writ 
or giving notice,®® and the taxation of costs,®^ 
Likewise, the legislature may delegate to the judici¬ 
ary the power to make rules for the drawing of 
grand jurors by the jury commissioners,®^*® the 
power to determine at what terms of court grand 
jurors shall be drawn and required to attend,®® 
whether an appeal shall be heard by one or more 
judges,®® and whether to charge a jury orally or in 
writing;®*^ but the legislature may not delegate to 
the courts the power to promulgate rules in con- 
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nection with the enforcement of a statute which are 
primarily legislative in their nature.®® 

c. Determination of Facts 

The power to determine the existence of certain 
facts on which the operation of a statute depends may be 
deiegated by the legislature to the courts. 

The judiciary may be authorized to determine the 
existence of certain facts on which the operation 
of a statute depends,®® or delegate the determina¬ 
tion of certain questions of fact to a commissioner 
appointed by the court®® The determination of 
particular facts or facts relating to particular mat¬ 
ters is discussed passim infra subdivisions d-k of 
this section. 


Ariz.—Burney v. Iiee. 129 P.2d 308, 
$9 Ariz, 360. 

Ck>lo.—Ernst v. I-amb. 213 P. 994, 73 
Colo. 132. 

Pa.—^Blair Motor Car Co. v, Mervine, 
48 Pa.Dist. & Co. 351. 

Wash.—State v. Superior Court for 
King: County. 967 P. 770, 148 

Wash. 1. 

(2) Trial court rules promulgated 
by supreme court after statute pro¬ 
viding for promulgation by supreme 
court of rules regulating pleading, 
practice, and procedure, were pro¬ 
mulgated under inherent power in 
supreme court, and such statute did 
not delegate an exclusive legislative 
function to courts contrary to consti¬ 
tution. 

N.M.—State v. Roy, 60 P.2d 646, 40 N. 
M. 397. 

(3) The statute delegating legis¬ 
lative power to enact laws **regulat- 
ing the practice of courts of Justice” 
to supreme court is not unconstitu¬ 
tional as cm improper delegation of 
legislative power. 

Fla,—^Petition of Florida State Bar 
Ass’n for Adoption of Rules of 
Practice and Procedure, 21 So. 2d 
605. 155 Fla. 710. 158 A.IaR. 699. 

50i3 Ariz.—Burney v. Lee, 129 P.2d 
308, 59 Ariz. 860. 

Pa.—^Blair Motor Car Co. v. Mervine, 
48 PaJDist & Co. 351. 

5L Cal.—^Barton v. State Bar of 
California 289 P. 818, 209 Cal. 677. 
Ky.—Hobson v. Kentucky Trust Co. 
of LouisvUle, 197 S.W.2d 454, 303 
Ky. 493—Commonwealth ex rel. 
Ward V. Harrington, 98 S.W.2d 53, 
266 Ky. 41. 

Stnles fomznJated by govamozs of 
state bar relating to professional 
conduct, approved by the supreme 
court, become rules of court, and are 
not within prohibition of constitu¬ 
tion. 

CaL—^Barton v. State Bar of Cali¬ 
fornia 289 P. 818, 209 CaL 677. 


Organization and government of bar 
ascpooiation 

The act directing supreme court to 
provide for organization and govern¬ 
ment of State Bar Association is not 
imconstltutional as delegating legis¬ 
lative power to supreme court, since 
integration of the bar is a Judicial 
power. 

Wls.—^Integration of Bar Case, 11 N. 
W.2d 604, 244 Wia 8, 151 A.I..R. 
686, rehearing denied 12 N.W.2d 
699, 244 Wis. 8. 

sa. Mo.—Rhodes T. BelL 180 S.W. 

I 465, 230 Mo. 138. 

OkL—State ex reL Jones v. Presson, 
77 P.2d 38, 182 OkL 147. 

Tex.—^McIntosh v. Stata 120 S.W. 
455, 56 Tex.Cr. 134. 

Legislature may authorize Judldacy 

(1) To change terms of court. 
Mo.—Rhodes v. BeU, 130 S.W. 465, 

230 Mo. 138. 

(2) To hold special terms of court 
where advisable in the opinion of the 
Judge. 

Tex.—McIntosh v. Stata 120 S.W. 
465, 56 Tex.Cr. 184. 

Minn.—State v. Adams Express 
Co.. 68 N.W. 1085. 66 Minn. 271, 
38 I^R.A 225. 

54i IlL—Wintersteen ▼. National 
Cooperage & Woodenware Co., 197 
K.E. 578, 361 IlL 95. 

Cost of procuring testimony 

Statute authorizing courts to tax 
costs covering reasonable expenses 
of procuring testimony which ad¬ 
verse party ought to cidmit Is not 
unconstitutional as attempted dele¬ 
gation of legislative power to su¬ 
preme court. 

IlL—Wintersteen v. National Coop¬ 
erage & Woodenware Co., 197 N.B. 
678, 361 IlL 96. 

Attomey^s fees 

Iiegislature may authorize court to 
order attorney’s fees to be taxed as 
costs In partition suits where the 
property is partitioned in kind. 
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Tenn.—Scott v. Marley, 187 S.W. 492, 
124 Tenn. 388. 

54.5 IlL—^People ex reL Laseckl v. 
Traeger, 29 N.E.2d 519, 874 Ill. 355 
—^People V. Bain, 198 N.m 187, 358 
IlL 177. 

55. Neb.—Dinsmore v, State> 85 NT. 
W. 445, 61 Neb. 418. 

66L N.T.—^Leach v. Auwell, 138 N.T. 

a 976, 164 APP.D1V. 170. 

12 C.J. p 854 note 30. 

I 57. IlL—Morton T. Pusey, 86 N.B. 
601, 237 IlL 26. 

Kem V. Western R. Weighing 
Assoc., eta. Bureau, 175 ULApp. 
609. 

58. Okl.—Sterling Refining Co. v. 
Walker, 25 P.2d 812, 165 OkL 46. 

69. Fla—^yler v. Britt, 130 So. 41, 

100 Fla 684—^Tyler v. Newmar 
Corporation, 180 So. 41. 100 Fla 
583—^McMullen v. Newmar Corpo¬ 
ration, 129 So. 870, 100 Fla 566. 

IlL—^People ex reL Royal v. Cain, 

101 N.B.2d 74, 410 Ill. 89. 

Mo.—State, on Inf. of Killam v. Col¬ 
bert, 201 S.W. 62, 278 Mo. 198. 

Pa—^Locke’s AppeaL 72 Pa 491, 13 
Am.R 716. 

W.Va—Wiseman v. Calvert, 59 SE.2d 
445, 184 W.Va 303. 

12 C.J. p 855 note 87. 

Comprehensive rule impractioable 
Where it is difficult or Impractica¬ 
ble to lay down a definite compre¬ 
hensive rule for application of a 
statute, the legislature may vest dis¬ 
cretionary power in courts or public 
officials for the determination of 
whether the law applies in a particu¬ 
lar instance. 

Mich.—Tribbett v. Village of Marcel- 
lus, 293 N.W. 872, 294 Mich. 607, 
followed in Rood v. City of Lapeer, 
298 N.W. 878, 294 Mich. 621. 

eOL Mass.—In re Opinion of the Jus- 
Uces, 159 N.E. 7Q« 261 Mass. 656. 
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d. Creation, Alteration, and Dissolution of Mu¬ 
nicipal Corporations and Other Quvem- 
mental Subdivisions 

(1) Creation, classification, and dissolu¬ 

tion 

(2) Territorial extent and alteration 

thereof 

(1) Creation, Qassification, and Dissolution 

The legislature may not delegate to the Judiciary 
the power to create, classify, or dissolve municipal cor¬ 
porations and other similar governmental agencies; but 
the legislature may delegate the performance of certain 
functions of a ministerial or Judicial nature, such as the 
determination whether there has been a compliance with 
the statute governing the creation and dissolution of 
such public bodies. 

The cxerdse of the power to create®^ or dis- 
solve®2 municipal corporations is a legislative func¬ 
tion which may not be delegated to the courts, but 
the legislature may delegate to the courts the per¬ 
formance of certain functions of a judicial or 
ministerial character, in connection with the crea¬ 
tion of municipal corporations,® ^ and the consolida¬ 
tion®^ or dissolution®® of existing municipalities. 
Thus, the courts may be authorized to determine the 


existence of certain facts necessary to the creation 
or dissolution of the corporation,®® and in general 
to determine whether the statute governing the 
creation of such corporations has been complied 
with.®7 The power of assigning or transferring mu¬ 
nicipal corporations to different classes is legislative 
and may not be delegated to the courts.®® 

School districts. Laying out school districts is 
a legislative function which may not be delegated to 
the courts;®® but the legislature may delegate to 
the courts powers with reference to the creation of 
such districts which are merely administrative or 
quasi-judicial in their nature.*^® 

Drainagej sanitary, and flood-control districts. 
The legislature may not delegate to the courts the 
power to determine whether a drainage district 
shall be created,*^ or confer on the courts any 
legislative powers with reference to the creation of 
such a district;'^® but the legislature may delegate 
to the courts the performance of certain functions 
in connection with the establishment of drainage 
or flood-control districts which are of a judicial or 
ministerial nature.^® Thus, statutes have been up¬ 
held which conferred on the courts the power to 


61. Ariz.-^orpnui Juxia cited ia 
Udall V. Severn, 79 P.2d 847, 848, 
52 Ariz. 65. 

Idaho.—Corpus juris cited la Til¬ 
lage of Oakley v. Wilson, 296 P. 
185, 188, 50 Idaho 384. 

Iowa.—State ex rel. Kllae v. Town of 
Rlverdale. 67 N.W.2d 63, 244 lowaj 
423. 

XajL—In re Ruland, 242 P. 456, 120 | 
Kan. 42. 

Ky.—Coxpos Juris cited la Boone 
County V. Town of Terona, 227 S. 
W. 804, 805, 190 Ky. 430. 

12 O.J. p 356 note 66. 

62. Ariz.—Corpus Juris cited la 
Udall V. Severn, 79 P.2d 347, 348, 
52 Ariz. 65. 

Ky.—^Boone County v. Town of Ve¬ 
rona, 227 S.W. 804, 190 Ky. 430. 

63. Iowa—State ex rel Klise v. 
Town of Rlverdale, 57 N.W.2d 68, 
244 Iowa 428. 

Ky.—^Boone Coiuaty v. Town of Ver¬ 
ona, 227 S.W. 804, 190 Ky. 430, 

Pa.—In re Sewickley Borough, 3$ Pa. 
80, 2 Grant 135. 

W.Va.—Wisemaa v. Calvert, 69 S. 
B.2d 446, 184 W.Va. 808—In re Pro¬ 
posal to Incorporate Town of Ches¬ 
apeake, Kanawha County, 46 S.B. 
2d 118, 180 W.Va. 627. 

12 CJ. p 866 note 67. 

64. Minn.—Sohweigert v. Abbott, 
142 N.W. 728, 122 Minn. 383. 

N.J.—State V. Wildwood, 84 A. 274, 
83 N.J.Law 188. 

65. Ky,—^Boone County v. Town of 
Verona. 227 S.W. 804, 190 Ky. 430. 


6e. Ark.—Foreman v. Marianna, 43 
Ark. 324. 

Kan.—Corpus Juris Seoundum cited 
in Petition of City of Salina, 220 P. 
2d 147, 150, 169 Kan. 579—In re 
Ruland, 242 P. 456, 120 Kan. 42. 
Ky.—Boone County v. Town of Ve¬ 
rona, 227 S.W. 804, 190 Ky. 480. 
Mo.—State ex rel. Fire Dlst. of Ire- 
may V. Smith, 184 S.W.2d 593, 353 
Mo. 807. 

12 C.J. p 856 note 69. 

Bxistesvoe of preliminary Teqjxixa- 
meats 

The legislature may delegate to 
the courts the power to ascertain 
whether the necessary preliminary 
requirements to a certificate of in¬ 
corporation have been met, and may 
vest the courts with an administra¬ 
tive discretion an to whether a certif¬ 
icate of incorporation should issue. 
W.Va.—^Wiseman v, Calvert, 69 S.E. 
2d 445, 134 W.Va. 803—In re Pro¬ 
posal to Incorporate Town of Ches¬ 
apeake, Kanawha County, 45 S.E.2d 
113, 130 W.Va. 627. 

67- Nev,—State v. Churchill County 
Second Judicial Dist. Ct, 94 P. 70, 
80 Nev. 225. 

12 C.J. p 856 note 70. 

68. Ky,—Gilbert v. Paducah, 72 S. 
W. 816, 116 Ky. 160, 24 Ky.Ii. 1998 
—^Jemigan v. Madlsonville, 48 S.W. 
448, 102 Ky. 318, 18 Ky.Ii. 1412, 39 
KR.A. 214. 

69. lU.—^North v. Board of Educa¬ 
tion of Community High School 
Dlst. No. 203, 145 N.E. 168, 313 
Ill. 422. 
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TO. S.D.—In re Common School Bist. 
in Highmore Independent School 
Diet, of Highmore, Hyde County, 
222 N.W. 690, 54 S.D. 146—Larsen 
V. Seneca Independent School Dlst. 
of Paulk County, a D., 210 N.W. 
661, 50 S.I>. 444. 

71. IlL—^Funkhouser v. Randolph, 

122 N.E. 144, 287 IlL 94. 

Kan.—^In re Verdigris Conservancy 
Bist, 289 P. 966, 131 Kan. 214. 

72. Kan.—State v. Drainage Bist. 
No. 1 of Lyon County, 264 P. 372, 

123 Kan. 191. 

Mont—^In re Valley Center Brain 
Bist, Big Horn County, 211 P. 218, 
64 Mont 545. 

73. Colo.—^People v. Lee, 218 P. 683, 
72 Colo. 698. 

IlL—^People V. Bergin, 172 N.E. 60, 
840 IlL 20. 

Minn.—State v. Flaherty, 167 N.W. 
122, 140 Minn. 19. 

Miss.—Wooten v. Hickahala Drain¬ 
age Bist, 77 So. 795, 116 Miss. 
787—^Board of Sup’rs of Yazoo 
County V. Grable, 72 So. 777, 111 
Miss. 893. 

Neb.—^Mooney v. Drainage Bist No. 
1 of Richaxdson County, 262 N.W. 
910, 126 Neb. 219. 

19 C.J. p 616 note 75. 

IProvUdogiB held valid 

The provisions of Conservancy Act 
Comp.L.1921 9515-9589, relating to 

the hearing on the petition to create 
a district and protesting petitions, 
dismissal of one or the other, and the 
making of an order establishing the 



§ 139 CONSTITUTIONAL LAW 


16 c.j.a 


determine, as a question of fact, whether a drain¬ 
age district has been created in accordance with the 
provisions of the law,^^ or whether the establish¬ 
ment of the district will be for the advantage of 
the owners of real property therein, or will be in 
the interest of the public health, convenience, or 
welfare,*® although, on the other hand, it has been 
held that the questions w’hether a proposed drain 
'Will be conducive to the public health, convenience, 
or welfare, and whether the route thereof is prac¬ 
ticable, are questions of governmental or adminis¬ 
trative policy, the determination of which cannot be 
conferred by statute on the courtsSo the courts 
may be given the authority to establish districts 
when the conditions stated in the statute are found 
to exist,^’^ and a statute authorizing the appointment 
of judicial receivers for drainage districts after de¬ 
fault in the pa>Tnent of a district's obligations has 
been held not void as a delegation of legislative 
powers to the courts 

Fire districts. The legislature may delegate to the 
courts the power to determine the existence of facts 
authorizing the creation of a fire district under gen- 
oral rules prescribed by statute.^®*® 

Hospital districts. The legislature may delegate to 
the courts the power to determine whether facts 
exist authorizing the creation of a hospital dis¬ 
trict 

Irrigation districts. The duties of determining 
the propriety of establishing irrigation districts and 
of prescribing the mode for the organization of 


I such districts are legislative but it is for the 
courts to determine whether a necessity exists for 
the creation of a particular district,®® whether the 
conditions precedent prescribed by statute have 
been complied with,®i and the amount of labor to 
be performed by each person.®® 

Taxing districts. The procedure for the forma¬ 
tion of a taxing district may be had in a judicial 
tribunal.®® 

Light, heat, and power districts. The determina¬ 
tion as to whether public policy, convenience, and 
welfare require the organization of electric light, 
heat and power districts is for the legislature, and 
may not be delegated tP the courts;®^ but the legis¬ 
lature, having declared its policy and determined 
the conditions which must form the basis for the 
organization of such districts, may delegate to the 
courts authority to determine whether the law has 
been complied with.®® 

(2) Territorial Extent and Alteration There¬ 
of 

The legislature may not delegate to the courts the 
power to determine the conditions on which certain ter¬ 
ritory shall be Included within, added to, or detached 
from, municipalities and other governmental subdivisions; 
but the courts may be authorized to determine questions 
of fact, such as the question whether the law has been 
compiled with. 

Quoted In: lowa—State ex rel. Kllso v. Town of River- 
dale, 57 N.W.2d 68, 67, 244 Iowa 423. 

The. legislature may not delegate to the courts the 
power to determine the conditions on which certain 


district, do not confer legislative 
functions on the court 
Colo.—^People v. Lee, 213 P. 683, 72 
Colo. 58$. 

<loixfesxii3Lg Judicial fosctions 

Conservancy Act providing for 
control by conservancy court over 
board of directors, conferred Judicial 
powers on court and was not un¬ 
constitutional as conferring legis¬ 
lative powers. 

N.M.—Gutierrez v. Middle Rio 
Grande Conservancy Dlst, 232 P. 
1, 34 N.M. 346, 70 A.L;R. 1261, cer¬ 
tiorari denied 50 S.Ct 153, 230 U. 
S. 610, 74 L.Bd, 653. 

TIL XJ.S.—^Duval Cattle Co. v. Hemp¬ 
hill, CCAFla., 41 P.2d 483. 
Pla—Certain Lands in Putnam 
County V. East Palatka Drainage 
Dial, 148 So. 766, 111 Pla. 786— 
Towns V. States'135 So. 322, 102 
Fla. 18$. 

Kan.—State v. Drainage Dlst No. 1 
of Lyon County, 254 P. 372, 123 
. Kan. 191. 

S.C.—Dillon Catfish Drainage Dlst v. 
Bank of DUlon, 141.S.BI 274. 143 
S.C. 173. 

75. Fla,—-Certain Lands in Putnam 


County V. East Palatka Drainage 
Dist, 149 So. 766, 111 Pla. 795— 
Burnett v. Greene, 144 So. 205, 105 
Pla. 36—Tyler v, Britt 130 So. 41, 
100 Pla. 584—Tyler v. Newmar 
Corporation, 130 So. 41, 100 Pla. 
583—McMullen v. Newmar Corpo¬ 
ration, 129 So. 870, 100 Pla. 566. 
Contra Burnett v. Greene, 122 So. 
570. 97 Pla. 1007, 69 A.L.R. 244, 
per Ellis and Buford, JJ. 

Kan,—In re Verdigris Conservancy 
Dlst, 289 P. 966, 131 Kan - 214. 

7». Neb. Tyson y. Washington 
County, 110 N.W. 634, 78 Neb. 211. 
W.Va.—Hodges . v. Public Service 
Commission, 159 SJl 834, 110 W. 
Va. 649. 

j 77. ■ U.S.—Silvey v. Commissioners 
of Montgomery County, Ohio, D. 
C.Ohio, 273 P. 202. 

Ohio.—Snyder v. Deeds, 110 N.E. 

1068, 91 Ohio St 407—^Miami Coun- 
' ty V. City of Dayton, 110 N.E. 726, 
92 Ohio St 215. 

7B. Pla.—Little River Valley Drain¬ 
age Dist V. First State Sav. Bank 
of Morenci, Mich., 167 So. 876, 128 
“Pla. 681. 

7BB IlL—People ex reL Armstrong 
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V. Huggins, 84 N.B.2d 863, 407 IlL 
157. 

Mo.—^tate fix. rel. Normandy Fire 
Protection Diet v. Smith, 216 S.W. 
2d 440, 858 Mo. 672—State ex rel. 
Fire Dist of Lemay v. Smith, 184 
B.W.2d 693, 858 Mo. 807. 

Taio Ill.—People ex rel. Royal r. 

Cain, 101 N.B.2d 74, 410 IlL 89. 
79. Iowa.—Denny v. Des Moines 
County, 121 N.W. 1066, 143 Iowa 
466: 

Mont—O'Neill y, Tellowstone Irr. 

Dlst, 121 P. 283, 44 Mont 492. 

89. Mont — O'Neill v., Tellowstone 
Irr. Dist, supra. 

12 C. J. p 867 note 82. 

81. Mont—O'Neill v. Yellowstone 
Irr. Dist, supra, 

N.M.—In re Dexter-Greenfield Drain. 
Dist, 164 P. 882, .21 N.M. 28.6. 

82. Kan.—Shreves v. Gibson, 92 P. 
684, 76 Kam,709. 

83. Pla.—Burnett v.^ Greene^ 144 So. 
206. 105 Pla. 85. 

86. Neb.—Searle v. Tensen, 226 N. 
W*. 464„'118 Neb. 835, 69 A.L.R. 257. 

85- Neb.^^earle v. Tensen, supra. 
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territory shall be included within, added to, or de¬ 
tached from, a municipal corporation.^e Where, 
however, the legislature has prescribed the condi¬ 
tions on which territory may be originally included 
in,87 or subsequently added to,^8 or detached from,^8 
a municipality, it may authorize the courts to deter¬ 
mine the question of fact whether or not these con¬ 
ditions exist in a particular case and whether the 
law has been complied with. So, while the legisla¬ 
ture may not delegate to a court the power to exer¬ 
cise its discretion as to what the law is with refer¬ 
ence to annexation or detachment of territory, it 
may authorize the court to determine what shall be 
done with reference to the execution of the law;®® 
and an act providing for the detachment of territory 
which required the court to determine that it would 
be in the interest of a majority of the people in the 
territory proposed to be detached, and that the gen¬ 
eral good of the community will not be affected, has 
been held not an invalid delegation of legislative 
functions to the court.®i 
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A statute authorizing an appeal to the courts from 
the decision of a city council refusing to detach 
territory has been variously declared constitutional®^ 
and unconstitutional;®® and a similar statute au¬ 
thorizing an appeal to the courts from the decision 
of a board of county commissioners refusing to or¬ 
der the annexation of territory to a city has been 
held void.®'^ 

Counties. An act providing that part of one 
county shall be annexed to another county, but that 
the act shall not be effective if the court shall set 
aside the election provided for as irregular, or hold 
that the legislature was wrong in the meaning it 
assigned to the word “area,” is not improper as a 
delegation of legislative power to the court.®^*® 

School districts. The alteration of the boundaries 
of established school districts is a legislative func¬ 
tion which cannot be delegated to the courts.®® 
However, the legislature may give a court jurisdic¬ 
tion to hear petitions for changes in the boundaries 


86. Ariz.—Corxnui Jlixlfl cited in 
Udall V. Severn, 79 P.2d 347, 348, 
52 Ariz. 65. 

Idaho.—Corptui J^axiB cited is. Village 
of Oakley v. Wilson, 296 P. 185, 
188, 60 Idaho 334. 

Kan,—^In*re Rulajid, 242 P. 45'6, 120 
Kan. 42—^Hutchinson v. Xieimbach, 
74 P. 598, 68 Kan. 37, 104 Am.S.R. 
884, 63 L.R.A. 630. 

Ky.—Corpus Jliris cited in Boone 
County V. Town of Verona, 227 S. 
W. 804, 805, 190 Ky. 430. 

12 C.J. p 856 note 72, 

Advisah^llty and political or eco. 
SLomio expediency of annexing terri¬ 
tory to a municipality is purely leg¬ 
islative, and cannot be delegated to 
the judiciary. 

Arin—Udall v.. Severn, 79 P.2d 347, 
62 Ariz. 66. 

Kan.—In re Ruland, 242 P. 456, 120 
Kan. 42. 

General diaoretion 
Statutes providing for judicial pro¬ 
ceedings for annexation of territory 
to a municipality are constitutional 
only where they leave to the courts 
the determination of questions of 
fact as distinguished from the exer¬ 
cise of a general discretion involving 
the public interest. 

Iowa.—State ex rel. Kllse v. Town of 
Riverdale, 67 N.W.2d 63, 244 Iowa 
428. 

67. Mich.—^Hempel ex reL Michigan 
liimestone & Chemical Co. v. Rog¬ 
ers Tp., 20 N'.W.2d 787, 813 Mich. 1. 
W.Va,—^Baker v. Workman, 78 S.B. 
670, 72 W.Va. 618, 

88. U.S.—In re Annexation of Slat- 
erville to Town of Fairbanks, D.C. 
Alaska, 83 F.Supp. 661. 

Ariz.—Udall v. Severn, 79 P.2d 347, 
52 Ariz. 65, 


Iowa.—State ex rel. Kllse v. Town of 
Riverdale, 67 N.W.2d 63, 244 Iowa 
423. 

Kan.—Ckirpus Juris Secundum cited 
in Petition of City of Salina, 220 
P.2d 147, 150, 169 Kan. 579—In re 
Ruland, 242 P. 456. 120 Kan. 42. 
Ky.—^Boone County v. Town of Ver¬ 
ona, 227 S.W. 804, 190 Ky. 430. 
Miss.—^Ritchie v. City of Brookhaven, 
66 So.2d 486, 217 Miss. 860, sug^ 
gestion of error overruled In re 
Extension of Boundaries of City of 
Brookhaven, 65 So.2d 832, 217 

Miss. 860. 

43 C.J. p 111 note 10-13 C.J. p 867 
note 74. 

BeXegatlon by territorial legislature 
Where congress delegated legisla¬ 
tive power to district court with re¬ 
spect to incorporating towns, fixing 
boundaries thereof, and deciding 
whether it was proper for annexa¬ 
tions to take place, the right to like¬ 
wise legislate on those matters by 
district court was included in provi¬ 
sions of Organic Act of Territory of 
Alaska, hence territorial legislature 
was authorized to delegate such an¬ 
nexation powers to the courts. 

U.S.—In re Annexation of Slatervllle 
to Town of S^lrbanks, D.C.Ala8ka. 
83 F.Supp. 661. 

89- Idaho.—Croxpus Jozis cited In 
Lyon V, City of Payette, 224 P. 
793, 795, 88 Idaho 705. 

Kan.—Corpus Juris cited in In re 
Ruland, 242 P. 456, 461, 120 K a n . 
42—Winfield y. Lynn, 57 P. 549, 60 
Blan. 858. 

Ky,-~Boon6 County v. Town of Ve¬ 
rona, 227 S.W. 804, 190 .Ky. 480. 
Mich.—Tribbett v. Village of Marcel- 
lus, 293 K.W. 872, 294 Sfldbu .607, 
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followed in Rood v. City of Lapeer, 
298 N.W. 878, 294 Mich. 621. 
N.D.—Wishek v. Hildenbrand. 204 N. 
W. 364. 52 N.D. 672—Bnderson v. 
Hildenbrand, 204 N.W. 356, 52 N. 
D. 533. 

Utah.—^Plutus Mining Co. v. Orme, 
289 P. 132, 76 Utah 286. 

12 C.J. p. 857 note 75. 

directing court to render judgment 
detaching agrioultnrai lands from a 
municipality on the ascertainment by 
the court of the existence of facts 
specified therein does not grant legis¬ 
lative power to the court. 

Idaho.—Lyon v. City of Payette, 224 
P. 793, 38 Idaho 705. 

90. Ill.—Punke v. Village of Elliott, 
5 N.B.2d 889, 364 Ill. 604—Village 
of Averyvllle v. City of Peoria, 166 
N.E. 488, 335 ZIL 106. 

Ind.—^Town of St. John v. Gerlach, 
150 N.B. 771, 197 Ind. 289. 

91. Va.—^Town of Falls Church v. 
Arlington County Board, 184 S.E. 
469, 166 Va. 192. 

92. Ind.—^Livengood v. City of Cov¬ 
ington, 144 N.B. 416, 194 Ind. 633. 

S.D.—Wickhem v. Alexandria, 122 N. 
W. 697, 23 S.D. 666. 

93. Neb.—^Winkler ▼. Hastings, 122 
N.W. 868, 85 Neb. 212, 

94. U.S. — Forsyth v. Hammond, 
Ind., 71 F. 443. 18 C.C.A. 175, re¬ 
versed on other grounds 17 S.Ct 
665, 166 U.a 606, 41 L.Ed. 1095. 

94JS S.C.—^Beaufort County v.. Jas¬ 
per County, 68 S.B.2d 421, 220 S.C. 
469. 

95. IlL—^North V. Board of Educa¬ 
tion of Community High School 
List. No. 203, 145 N.E. 158,. 313 Ill. 
422. 
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of school districts, ^5*5 and a statute providing for 
review by a court of the order of a county super¬ 
intendent for annexation of territory of one school 
district to another district is not invalid as a grant 
of legislative power to the courts.^^.io 

Drainage districts. The legislature may delegate 
to the courts the power to determine what property 
shall be embraced in a drainage district.®® So the 
legislature, in extending a drainage district, may 
delegate to the courts a limited function in connec¬ 
tion therewith.®^ On the other hand, it has been 
held that a statute authorizing a county court to 
determine what should be the boundaries of a dis¬ 
trict, or what lands should be organized into a dis¬ 
trict, is unconstitutional as conferring on the court 
legislative powers.®® 

Fire districts. The legislature may authorize the 
courts to fix the boundaries of fire districts in ac¬ 
cordance with standards set up by statute.®®*® 

Lightj heat, and power districts. The determi¬ 
nation as to what lands shall be included in a pro¬ 
posed electric light, heat, and power district has 
been held not delegable to the courts,®® nor may 
the power to change the boundaries be so delegated.^ 

e. Appointment and Compensation of Public 
Officers and Their Deputies 

Subject to «ome exceptions, the legislature may con¬ 
fer on courts authority to appoint public officers and 
their deputies, but may not delegate authority to fix the 
term of an officer whose appointment Is vested in the 
executive. There is a conflict of opinion as to the valid¬ 
ity of statutes delegating to courts the power to fix the 
compensation of officers. 

The l^slature may delegate to the courts power 


16 C.J.S. 

to appoint public officers, where the power of ap¬ 
pointment is not vested by the constitution in any 
particular department of the government,® if such 
appointment is incidental to the exercise of judicial 
functions,® but not otherwise.^ The legislature may 
delegate to the courts the power to appoint magis¬ 
trates,^*® to create a probation department for the 
coimty and appoint persons to positions therein,^*!® 
and to establish boards of arbitration.^*^® The legis¬ 
lature may also delegate to the courts authority to 
appoint deputies of county officers, where the con¬ 
stitution authorizes the legislature to vest such pow¬ 
ers in the courts, with regard to private and local 
affairs, as may be expedient.® So the legislature 
may delegate to a county judge authority to deter¬ 
mine whether his chief clerk shall act as purchasing 
agent for the county;® and it has been held that a 
statute authorizing the attorney general’s appoint¬ 
ment of a special attorney to take the place of the 
district attorney, on request of the president judge, 
is not unconstitutional as delegating the legislative 
right to control the district attorney to the ar¬ 
bitrary judgment of such judged A statute au¬ 
thorizing a county court to appoint a county officer 
whose duties would include those of the probation 
officer is not a delegation of legislative power to 
abolish the office of probation officer;® but the legis¬ 
lature is without power to delegate to a court au¬ 
thority to fix the term of an officer whose appoint¬ 
ment is vested by the constitution in the executive.^ 
A statute providing for a court to review appoint¬ 
ments with respect to a denial of veterans’ pref¬ 
erence is not an improper delegation of legislative 
authority as applied to appointment of city police 
court judge.®*® 


95.5 IlL—^Board of Bd. of Waverly 
Community Unit School Dist. No. 
6 V. Nickell, 101 N.B.2d 438, 410 
Ill. 98. 

95.10 OkL—School Dist. No. 37, 
Washita County v. Latimer, 12$ 
P.2d 280, 190 OkL 620. 

98. Mo. — Gtossett-Wamer Draina^re 
Dist. of Holt County v. Griswold, 
16 S.W.2d 691. 225 Mo.App. 1040. 
12 C.J. p 857 note 76. 

97. Mo. — Honey Creek Drainasre 
Dist. V. Farm City Inv. Co., 32 S. 
W.2d 753, 326 Mo. 739. 

98. IIL — Funkhouser v. Randolph, 
122 N.B. 144, 287 IIL 94. 

98.5 XU.—^People ex reL Armstrong 

V. Huggins, 94 N.B.2d 868, 407 DL 
157. 

99- Neb.—Searle v. Yensen, 228 N. 

W. 464, 118 Neb. 835, 69 A.D.R. 257. 

1. Neb.—Searle v. Yensen, supra. 

9. Mont.—^In re Terrett, 86 P. 266. 
34 Mont. 825. 


Ohio.—^Miami County v. Dayton, 110 
N.B. 726, 92 Ohio St. 216. 

12 C.J. p 856 note 69. 

3. Colo.—^People v. Dee, 213 P. 688, 
72 Colo. 598. 

N.Y.—^Handler v. Berry, 247 N.Y.S. 

46, 138 Mich. 584. 

Officers of conservancy distziots 
Conservancy Act, Comp.D.1921 §$ 
9515-9589, conferring on the district 
court the power to appoint the three 
directors and three appraisers of dis¬ 
tricts organized thereunder. Is not 
in violation of Const, art. 3, as con¬ 
ferring legislative or administrative 
powers on the court. 

Colo.—People ▼. Dee, 213 P. 688, 72 
Colo. 598. 

4. Mass. — Flection Supervisors’ 
Case, 114 Mass. 247, 19 Am.R. 341. 
Statute authorising the appoint¬ 
ment of supervisors of elections by 
courts was held to be invalid. 

Mass.—^Flection Supervisors’ Case, 

supra. 


4.6 Ind.—^Petition for Appointment 
of Magistrates for City of Beech 
Grove, 24 N.E.2d 773, 216 Ind. 417. 
4.10 Ohio.—State ex reL Cordon v. 
Zangerle, 26 N.F.2d 190, 186 Ohio 
St. 371. 

4.15 Pa.—Application of Smith, 112 
A.2d 625, 381 Pa. 223. 

5. Tenn.—^Hunter v. Conner, 277 S. 
W. 71, 162 Tenn. 263—Hickman v. 
Wright, 210 S.W. 447, 141 Tenn. 
412. 

6. Tenn.—State v. Knox Coimty, 64 
S.W.2d 973, 165 Tenn. 319.. 

7. Pa.—Commonwealth ex reL At¬ 
torney G^eraL to Use of Weber 
V. Irvin, 168 A. 888, 110 PaSuper. 
887. 

8- Mo.—^Poindexter v. Pettis Coimty, 
246 S.W. 38, 295 Mo. 629. 

9. OkL—^lu re Counties Seventh Ju¬ 
dicial Dist., 98 P. 667, 22 Okl. 486. 

9.5 Iowa—Maddy v. City Council 
of City of Ottumwa, 286 N.W. 208, 
226 Iowa 94D 
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Individual judges as legislative agents. The legis¬ 
lature may properly delegate to individual judges, 
acting as agents of the legislature, the power to ap¬ 
point condemnation conimissioners.^-io 

Fixing compensation. Statutes authorizing courts 
to fix the compensation of certain officers have in 
some cases been held valid,such as a statute au¬ 
thorizing the superior court to fix the compensa¬ 
tion of its court reporter/®-® a county attorney,!^ 
a sheriff,!^-® or deputies or assistants employed by 
county officers.In other cases statutes delegating 
to courts the power to fix the compensation of par¬ 
ticular officers have been held unconstitutional as 
attempts to delegate legislative power,especially 
where the constitution requires such compensation to 
be fixed by the legislature/^ A statute authorizing 
the conunon pleas court of a county reduced in 
classification to increase the salaries of county com- 
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missioners has been held invalid, not only as a 
delegation of legislative power to the court,i® but 
also as permitting the legislature to do by indirection 
that which the constitution forbids it to do, namely, 
to increase the salary of a public officer after his 
election, as discussed in the C.J.S. title Officers § 
95, also 46 CJ- p 1021. 

f. Taxes, Special Assessments, and Licenses 

As a general rule, the legislature may not confer 
on the courts the power to levy and assess taxes, although 
the power to review tax proceedings and to determine 
necessary facts In connection with taxes and special as¬ 
sessments may be so conferred. The courts may be au¬ 
thorized to perform Judicial or ministerial functions in 
the matter of licenses. 

As a general rule, the power to levy and assess 
taxes is a legislative function which cannot be 
delegated to the judiciary,^® and a statute providing 
for an appeal to a court from the decision of a 


9.10 N.J.—^Bergen County Sewer 
Authority v. Borough of Little Fer¬ 
ry. 76 A.2d 680. 5 N.J. 648. 

10. Cal.—Mlllholen v. Riley, 293 P. 
69. 211 Cal 29. 

Ohio.—State ex reL Gordon v, Zang- 
erle, 26 N.E.2d 190, 136 Ohio St. 
371. 

12 0.x p 856 note 61. 

Agent of legislature 
The judicial branch of government 
may be designated by the legislature, 
in proper cases, as agent for fixing 
of certain salaries. 

Aris.—^Powers v. Isley, 183 P.2d 880, 
66 Ariz. 94. 

lOiS Ariz.—^Powers v, Isley, supra, 
gndioial ollleev 

A court reporter of a superior 
court exercises no portion of the sov¬ 
ereign power and is not one as to 
whom there can he any delegation of 
legislative power. 

Ariz.—Powers y. Isley, supra 
IL Minn.—Rockwell v. Fillmore, 49 
NT.W. 690, 47 Minn. 219. 

The reason bel3]«r that a county at¬ 
torney is a quasi officer of the court. 
Kinn.—^Rockwell v. Fillmore, supra 
11.5 Minn.—Cahill v. Beltrami 
County, 29 Nr,W.2d 444, 224 Minn. 
564. 

12. Ky.—Stone v. WUson, 39 S.W. 
49, 19 Ky.Ii. 126. 

13. Ohio.—State v. Rogers. 73 NT.E. 
461. 71 Ohio St. 203. 

W.Va—Corpus Juris <Secunaum cited 
Itt State ex rel. Richardson v. Coun¬ 
ty Court of Kanawha County, 78 S. 
F.2d 669, 677. 

12 C.X p 856, note 62. 

Assistants of doimestle relations 
court 

Act, authorizing Domestic Rela¬ 
tions Court of Kanawha County, to 
fix amounts of salaries of probation 
officers, and medical, clerical, and 
16 C.XS.—41 


secretarial assistants appointed 
thereby, is unconstitutional as vest¬ 
ing non-Judlcial function in judicial 
department of government, even 
though it purports to vest such pow¬ 
er In that court only within minimum 
and maximum limits. 

W.Va—State ex rel. Richardson v. 

County Court of Kanawha County, 

78 S.E.2d 569. 

Xu Teiimessee 

(1) It has heen held that a stat¬ 
ute conferring on the courts the pow¬ 
er to determine the amount of com¬ 
pensation of certain county officers 
was invalid as a delegation of legis- | 
latlve powers to the judiciary. 

Tenn.—^Henderson County v. Wallace, 

116 S.W.2d 1003. 

(2) On the other hand, it has been 
held that the legislature may dele¬ 
gate to coirrt ministerial or judicial 
duty of determining amount of com¬ 
pensation that would justly remu¬ 
nerate official for service rendered. 
Tenn.—Carothers v. Giles County, 39 

S.W.2d 684, 162 Tenn. 492. 

(3) So it has been held that a 
statute delegating to the courts au¬ 
thority to fix the salaries of deputies 
of county officers unable to perform 
all the duties of the office was not 
invalid in view of a constitutional 
provision that the legislature may 
vest such powers in the courts of 
justice, with regard to private and 
local affairs, as may be expedient. 
Tenn.—^Hunter v. Conner, 277 S.W. 

71, 162 Tenn. 268—^Hickman v. 

Wright, 210 S.W. 447, 141 Tenn. 

412. 

(4) Under constitutional provision 
that legislature shall have right to 
vest such powers in the courts of 
justice with respect to private and 
local affairs, as may be expedient, the 
compensation of county officials is 
not a “private or local affair,” and an 
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act providing minimum salaries to 
certain named county officials, in¬ 
cluding clerks and masters of the 
chancery court, but stating that pro¬ 
visions of act shall not be mandatory 
where county court elects not to 
come under its provision, was an un¬ 
lawful delegation of the legislative 
authority. 

Tenn.—^Hobbs v. Lawrence County, 
247 S.W.2d 73, 193 Tenn. 608. 

14. Ohio.—^Andrews v. State. 135 N. 
K 655, 104 Ohio St. 384. 

115. Pa.—In re Benson, 38 A.2d 76, 
350 Pa. 141. 

In re Drake, 163 A- 37, 106 Pa. 
Super. 383. 

15. IlL — People v. Peoples Gas 
Light & Coke Co., 11 N.E.2d 929, 
367 Ill. 435—^People v. Common¬ 
wealth Edison Co., 11 N.B.2d 408, 
367 IlL 260. 

N.Y.—^In re Mollenhauer*s 13 N.T.S. 

2d 619, 267 App.Biv. 288. 

12 C.X p 856 note 51. 

Bevy to pay judgment 

(1) Kentucky County Refunding 
Act of 1878 $ 20, which required the 
circuit court on demand of bondhold¬ 
ers to levy a tax for the payment 
of their claims, was declared void. 
U.S.—^Fleming v, Trowsdale, Ky., 85 
P. 189, 29 C.C.A. 106. 

Ky.—^Fleming v. Oyer, 47 S.W. 444, 
20 Ky.Lw 689—^Muhlenburg County 
V. Morehead, 46 S.W. 484, 20 Ky.L. 
376. 

<2) But an amendment to this act 
adopted Feb. 27, 1882, authorizing a 
court, in certain contingencies, to 
assess and collect a tax for the pay¬ 
ment of judgments against a county 
has been sustained, and it has been 
held that such tax may be assessed 
and collected by a federal court 
U.S.—Campbellsvllle Lumber Co. v. 
Hubbert Ky., 112 F. 718, 60 C.C.A. 
435, Lurton, Day, and Wanty, JX, 
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board or officer in assessment proceedings has been 
held void as attempting to impose nonjndicial func¬ 
tions on a court,although as to this there is au¬ 
thority to the contrary.!* Authority to levy and 
collect taxes may be conferred on tribunals that are 
both judicial and administrative in character.!* A 
statute authorizing a town board of auditors to con¬ 
sent to a levy of a road and bridge tax is not un¬ 
constitutional because of the presence on the board 
of a justice of the peace who is a statutory member 
thereof,2* and a statute granting to a property own¬ 
er the defense of overvaluation in a real estate tax 
assessment, thereby invoking the aid of the judiciary 
in the final completion of the proceedings has been 
sustained.^! The legislature may confer on a court 
the power to ascertain certain facts necessary to be 
found in order to compute the amount of a tax,** 
and to determine whether taxes have been levied in 
accordance with the method provided by law.** 

Special assessments. The legislature may delegate 


to the courts authority to determine benefits as the 
basis for special assessments,*^ or to appoint com¬ 
missioners to make assessments for public improve¬ 
ments and to review such assessments** and ascer¬ 
tain whether the assessing officers have correctly de¬ 
termined the facts on which the assessnlent is 
made,** or to prescribe the notice to be given land- 
owners in a drainage district of assessments for 
benefits;*^ and it may delegate to judicial officers, 
and to courts themselves as agents of the taxing au¬ 
thority, the power to levy assessments for con¬ 
demnation benefits.** 

Licenses. The courts may be authorized to issue 
licenses,** to hear an appeal by an applicant to 
whom a license has been refused,** or by a licensee 
whose license has been suspended or revoked,**•* 
to pass on the reasonableness of license fees im¬ 
posed by a municipal corporation on public service 
companies,*! and perform other judicial functions 
with reference to license or privilege taxes.** On 


amrmed on another grround 24 S. 
Ct. 28, 191 U.S. 70, 48 L.Ed. 101. 
17. Kan.—Silven v. Osage County, 
92 P. 604, 76 Kan. 687. 13 I..R.A.. 
X.S., 716, 14 Ann.Cas. 163—State 
Auditor V. Atchison, etc., R. Co., 6 
Kan. 500, 7 Am.R. 575. 

tr.S.—City Bank Farmers’ Trust 
Co. V. Schnader, Pa., 54 S.Ct. 259, 
291 U.S. 24, 78 L-Ed. 628. 

Okl.—Hopper r. Oklahoma County, 
143 P. 4, 43 Okl. 283, Ii.R.A.1916B 
875. 

AsgessoeiLt odT omitted property 
Statutes authorizing appeal and 
trial In county court in proceedings 
to assess omitted property are not 
unconstitutional as attempt to con¬ 
fer legislative powers on judicial 
branch of government, since county 
court exercises purely Judicial func¬ 
tions in such proceedings. 

OkL—Chickasha Cotton Oil Co. v. 
Grady County, 88 P.2d 590, 177 OkL 
240. 

QuMd-iodioial matter 
Although taxation is basically a 
legislative function, the fixing of the 
value of property for taxation may 
be delegated to the courts, by way 
of appeal, at least as a quasi-Judiclal 
matter. 

Minn.—Kalscheuer v. State, 3 N.W. 
2d 624, 214 Minn. 441. 

Ifti Qa—Carroll v. TTrlght, 63 S.E. 

260, 131 Ga. 723. ~ 

La—^Smlth y. Huey, 34 Lia.Ann. 151. 
12 CU. p 355 note 52, 

80. IlL—^People ex reL Witte v. 
Franklin, 186 N.E. 137, 352 IIL 523. 

21. Minn.*—Zn re Koochiching Coun¬ 
ty Taxes, 177 N.W. 940, 146 
87. 

82. Wla. — Hunnemacher r. State, 


108 NT.W. 627, 129 Wis. 190, 9 L. 
R.A.,N.S.. 121, 9 Ajin.Cas. 711. 

23. Iowa.—^In re Sioux City Stock- 
yards Co., 127 N.W. 1102, 149 Iowa 
5. 

24. Kan.—^Shreves v. Gibson, 92 P. 
584, 76 Kan. 709. 

Mass.—City of Boston v. City of 
Chelsea, 93 N.B. 620, 212 Moss. 
127. 

35, Ky.—Henry Bickel Co. v. City of 
Louisville. 137 S.W.2d 717, 282 Ky. 
38, 127 A.L.R. 1084. 

Wash.—City of Seattle v. Seattle & 
M. R. Co.. 96 P. 958, 50 Wash. 182. 
12 C.J. p 356 note 55. 

28. Iowa.—^Reconstruction Finance 
Corporation v. Delhi, 296 H.W. 386, 
229 Iowa 1276. 

Minn.—State v. Ensign, 56 27. W. 

1006, 55 Minn. 278. 

XExigatloxL difftrict 
The statute providing for district 
court's approval of irrigation con¬ 
tract between Irrigation district and 
United States, pursuant to federal 
reclamation laws, and proposed cus- 
sessments thereunder, is not invalid 
as conferring Jurisdiction on court 
to determine assessments against 
owners of irrigable lands in district, 
without providing any standard or 
rules therefor, and taking from dis¬ 
trict board of directors vested right 
to determine assessments emd dis¬ 
trict's needs. In view of statutory 
provision limiting court's power to 
determination of whether assess¬ 
ments are manifestly disproportion¬ 
ate and contract provision for clas¬ 
sification of lands In district by Sec¬ 
retary of Interior and making of 
assessments by considering niunber 
of acres of land and their produc- 
tivity. 


Kan.—^Mlzer v. Kansas Bostwlck Irr. 
Dist No. 2, 289 P.2d 370, 172 Kan. 
157, appeal dismissed 72 S.Ct. 1063, 
843 U.S. 964, 96 DEd. 1855. 

27. Or.—^Drainage District No. 7 of 
Washington County v. Bernards, 
174 P. 1167, 89 Or. 681. 

28. Mo.—Schwab v. City of St. Lou¬ 
is, 274 S.W. 1058, 810 Mo. 116. 

29. Ga.—Carroll v. Wright, 63 S.E. 
260, 131 Ga. 728. 

30. Conn.—^Moynihan's App., 63 A. 
90S, 75 Conn. 358—^Malmo's App., 
43 A. 486, 72 Conn. 1. 

30.5 N.C.—^In re Wright, 46 S.B.2d 
696, 228 N.C. 684. 

Standards held imiieoessary 
Code section giving courts author¬ 
ity to review suspensions and revo¬ 
cations of a driver’s license by the 
state motor vehicle department is 
not invalid because it fails to provide 
standards for the guidance of the 
courts, which already have their own 
rules of procedure. 

N.C.—In re Wright, 46 S.B.2d 696, 228 
N.C. 584. 

Zl. Pa,—^Pittsburg Tel. Co. v. Brad- 
dock Borough, 43 Pa.Super. 466. 

32, Idaho.—^Idaho Gold Dredging 
Co. V. Balderston, 78 P.2d 106. 

Pa.—^In re Haney License Revoca- . 
tlon, Quar.Sess.. 101 Pittsb.Leg.J. 
445. 

HlaJitg privilege 

Act Imposing tax on “privilege of 
mining** Is not unconstitutional as 
conferring legislative power on 
courts, as against contention that 
legislature is without authority to 
license mining as a privilege and 
that courts can 0 ];ay hold tax to be 
^cise rather than license toy in a 
legislative capacity, since mining is 
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the other hand, legislative functiqns with respect to 
licenses may not be delegated to the courts,32.5 and 
it has been said that, generally, licensing cannot be, 
but revocation or suspension of licenses can be, 
intrusted to a court created exclusively, under ar¬ 
ticle III of the federal Constitution.32.io 

g. Public Utilities; Fixing Rates 

Legislative functions, such as the fixing of rates of 
public utility companies, may not be conferred on the 
courts, but the courts may be. authorized to determine 
on review whether a rate fixed by the commission is so 
unreasonable as to be unconstitutional. 

The power to fix rates to be charged by public 
utilities is a legislative function which cannot be 
conferred on the courts directly or by providing for 
review of proceedings of a public utility commis¬ 
sion or other public body;33 but the courts may de¬ 
termine what constitutes a reasonable rate to be 


charged by a public service company,3^ and may be 
given authority on appeal from a commission or 
other administrative body to determine whether the 
rates established by such body are so unreasonable 
as to impair constitutional rights.35 So, although 
there is some authority to the contrary,35.5 the 
courts may be authorized to ascertain the value of 
the property of a public service company.36 On the 
other hand, it has been held that an act which pro¬ 
vides for an appeal to the United States supreme 
court in proceedings to set aside or modify any 
decision of the public utilities commission of the 
District of Columbia, the proceedings in which are 
required to conform to equity procedure, is uncon¬ 
stitutional, since the court on such appeal would 
be required to exercise legislative or administrative 
powers.37 


subject to an occupation excise tax 
whether a privilege or a right. 
Idaho.—^Idaho Gold Dredging Co. v. 

Balderston, 78 P.2d 106. 

32.5 Md.—Cromwell v. Jackson; 52 
A.2d 79, 188 Md. 8. 

W.Va—State v. Huber, 40 S.H.2d 11, 
129 W.Va. 198, 158 A.L.R. 808. 
auqaor ncensA 

Statute authorizing Judges of Cir¬ 
cuit Court for Allegany County to 
approve license for sale of alcoholic 
beverages if court is of opinion that 
applicant is At person or place prop¬ 
er one with reference to public peace 
and general welfare of neighborhood 
or to character of Inhabitants, due 
regard being given to number of li¬ 
censes issued for neighborhood, an 
well as aU specific restrictions and 
conditions set forth in act, imposes 
duties on Judges which are quasi- 
legislative and non-Judicial and 
therefore statute as a whole Is un¬ 
constitutional,* notwithsta n ding the 
severability clause. 

Md.—CromweU v. Jackson, 62 A. 2d 
79, 188 Md. 8. 

Beveoatloa 

Statutes authorizing courts of rec¬ 
ord, under their original Jurisdiction, 
to entertain complaints relating to 
alleged violations of law in respect 
of sale or distribution of nonintox¬ 
icating liquor and defining the pro¬ 
cedure to be followed on such com¬ 
plaint and cUithorlzlng revocation of 
suspension by such court of licenses, 
issued by nonintoxicating beer com¬ 
missioner for such sale or distribu¬ 
tion, are uhcopstitutional as confer¬ 
ring a legislative power on such 
courta 

W.Va.—State v. Huber, 40 S.B.2d 11, 
129 W.Va. 198, 168 A.L 1 .R. 808. 
32.10 U.S.—Porter-V. Lajeune'sse, D. 

C.Masa, 68. P.Supp. ^248; : 

33. U.S.—Helena Water Co. v. City 
of Helena, D.C.Ark. 277 -.66. . 


OkL — Oklahoma Cotton Gluuers' 
Ass*n r. State, 51 P.2d 327, 174 
OkL 243. 

Tex.—^Daniel v. Tyrrell & Garth Inv. 

Co.. 98 S.W.2d 372. 127 Tex. 218. 
CooLStnicliioa. of statute 
Statute authorizing appeals to su¬ 
preme court of appeals from corpo¬ 
ration commission was held not to 
confer legislative powers on such 
court and authorize substitution of 
its opinion as to proper insurance 
rates for that of commission. 

Va—iffltna Ins. Co. v. Commonwealth 
ex reL State Corporation Commis¬ 
sion, 169 S.m 859, 160 Va 698. . 
Bates of privaJpe water companies 
Although New York City Chatter 
§ 472 confers no power on the com-, 
missioner of water supply to fix 
rates to be charged by private water 
companies, no power over rate-mak¬ 
ing is thereby conferred oh the 
courts. Const, art. 8 $ 1, vesting ^e 
legislative power of the state in the 
senate and assembly, which cannot 
compel the courts to exercise legis¬ 
lative functions by usurping the 
functions of a public service com¬ 
mission in arbitrating the question 
as to what constitutes just and rea¬ 
sonable rates to be charged by pri¬ 
vate water companies, as to which 
the rate-making power has not been 
conferred on any commission. 

N.Y.—City of New York v. Citizens* 
Water Supply Co. of Newtown, 191 
, N.Y.S. 480, 199 App.Div. 169. 

3d. N.Y,—Saratoga Springs v. Sara¬ 
toga Gas,' Electric Dight & Power 
.. Co., 83 N.B. 693, 191 N.Y. 128, 18 
D.R.A.,N.S., 626. 

12 C.J. p 855 note 40. 

35. U.S.—U. S, V. Jones, CtCl., 69 S. 
Ct. 787, 386 U.S 641, 93 KBd. 938 

_^Reagan v. Farmers* Loan & 

Trust Co., Tex., 14 S.Ct. 1047, 154 
U.S. 862, 88 L.i3d. 1014. 

Ala—State v. Sou^ern Bell Tele¬ 
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phone & Telegraph Co., 176 So. 
308, 234 Ala 545—City of Birming¬ 
ham V. Southern Bell Telephone 
& Telegraph Co., 176 So. 301, 234 
Ala 526. 

Fla—Florida Power Corp. v. Pinellas 
Utility Board. 40 So.2d 350, rehear¬ 
ing denied 40 So.2d 844—Btate v. 
Duval County, 79 Sa 692, 76 Fla 
, 180. 

Minn.—City of Duluith v. Railroad 
and Warehouse Commission of 
State of Minnesota, 209 N.W. 10, 
167 Minn. 311. 

Neb.—^Hooper Telephone Co, v. Ne¬ 
braska Telephone Co., 147 N.W. 674, 
96 Neh. 245. 

12 O.J. P 855 note 49. 

There is a distinction **between 
the Judicial function of declaring a 
rate unreasonable and the legislative 
one of establishing a rate as rea¬ 
sonable.*’ 

U.S.—Detroit & Mackinac Ry. Co. v. 
Michigan R. R. Commission, Mich., 
85 S.Ct 126, 127, 235 U.S. 402, 59 
L.Ed. 288. 

35.5 D.C—^In re MacFarland, 30 
APP.D.C., 365. 

36. U.S.—^Des Moines Water Co. v. 
Des Moines, Iowa, 206 F. 657, 124 
aCA. 446. 

87. U.S.—Keller v. Potomac Elec¬ 
tric Power Co., DisLCol., 43 S.Ct. 
445, 261 U.S. 428. 67 L.Ed. 731. 

or lowering valixatlons or 

rates 

If the court, under such act has 
power to review the exercise of dis¬ 
cretion by the commission, and it¬ 
self raise or lower valuations or 
rates, or restrict or expand orders as 
to service, and to make the order 
which the commission should have 
made. It is exercising legislative 
power, 

U.S.—Keller v., Potomac Electric 
Power Co., supra. ’ > 
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lu Blgliways and Public Gioimds 

Legislative powers with respect to highways may not 
be conferred on the courts. 

The question whether a highway should be va¬ 
cated is legislative and its determination cannot be 
committed to the courts.^ 8 On the other hand, it 
has been held that a statute authorizing a court to 
vacate plats and adjudge title to streets, alleys, and 
public grounds to be in persons entitled thereto 
does not delegate legislative powers to the judici- 
and that a court may be given the power to 
establish a highway extending into more than one 
county.^^ A statute authorizing a court, after a 
hearing, to determine whether circumstances require 
the grant of a right to construct a highway across 
railroad tracks at grade is not unconstitutional as 
delegating legislative power to the judiciary but 
the legislature may not require that a court or judge 
thereof shall approve the plans of construction of a 
railroad to be built in the streets of a city.^^ 

L Electioiis 

The legislature may delegate to the courts the power 
to determine facts or perform ministerial duties In con¬ 
nection with elections, but constitutionally prescribed 
duties of the legislature to decide whether certain ques¬ 
tions shall be submitted to the people, or to determine 
the qualifications of legislators or other officers may not 
be so delegated. 

The legislature may not delegate to the courts 
power given by the constitution to the legislature 
to determine the eligibility of all state elective of- 
ficers^s or to judge the qualifications and elections 
of its own members.4^‘5 Thus, a statute providing 
that a candidate in a primary election may contest 
the right of another candidate to nomination to the 
same office in a court on grotinds of ineligibility 
cannot validly apply to the office of assembly- 


man.‘^2*i<^ A statute conferring on the judiciary au¬ 
thority to decide whether certain questions shall be 
submitted to the people is,void as an unconstitu¬ 
tional delegation of legislative power,although if 
the court has submitted a question to popular vote 
in pursuance of legislative authority it may not re¬ 
voke its action and order a second vote.^5 So a stat¬ 
ute empowering a judge to order a judicial in¬ 
quiry into whether a candidate for public office 
violated the Corrupt Practices Act, if in the judge’s 
opinion public justice demands such inquiry, and 
to certify his determination to the governor, has 
been held an invalid delegation of legislative pow- 
er.4® The legislature may, however, delegate to the 
courts the power to determine whether circumstanc¬ 
es exist requiring an election,^^ and may also confer 
on the courts the ministerial duties of declaring the 
result of a local option election and issuing an order 
prohibiting the sale of intoxicants.^* Whilo a stat¬ 
ute permitting a court in an election contest to deter¬ 
mine whether it is "unjust” that the candidate should 
forfeit his office would be invalid if construed as 
authorizing the court to determine for itself who is 
to have an elective office, on its own ideas of what 
the law ought to be rather than what it is,^® such 
statute is valid if the word "tmjust” is properly con¬ 
strued as synonymous with "unlawful,” meaning 
that the court must adhere to the standards of 
campaign conduct laid down by the Corrupt Prac¬ 
tices AcL^o 

J. Crimes and Pnnisliment 

The legislature may not delegate to the courts the 
power to define and punish crimes, although where the 
legislature fixes the punishment, It may al4ow the court 
to exercise a certain discretion within the limits fixed. 

Since the power to define crimes,and fix the 


. 38; MlnzL—^Rolf v. Town of Han- 
cock» Carver County, 208 N.W. 757, 
X67 Minn. 187. 

38. Minn.—In re Hull, 204 N.W. 
534, 163 Minn. 439, 49 A.L.R. 320 
rehearing denied 205 N.W. *613, 163 
Minn. 439, 49 AL.li.R. 820, error 
dismissed 4S S.Ct 33, 275 U.S. 491, 
72 Lr.Ed. 390. 

4a Mi nn .—^In re Highway of FiU- 
more and Houston Counties, 197 N- 
W. 74X. 158 Minn. 302—Alexander 
V. Meinnis, X6l H.W. 899, X29 

Minn. 165. 

41. Ohio. — Columbus, Delaware & 
Marion Blectric Co. v. Board of 
Com’rs of JMtarion County, 161 N. 
K 638, 118 Ohio St. 501. 

42. Conn.—Norwalk St B. Co.*s 
App., 37 A. 1080, 38 A. 708, 69 
Conn. 576, 39 L.H.A. 794. 

43. Tex.—Dickson v. Strickland, 265 
S.W. 1012, 114 Tex. 176. 


406 Cal.—In re McGee, 226 P.2d 1, 
36 Cal.2d 592, remittitur amended 
on other grounds 229 P.2d 780, 37 
CaL2d 6. 

43.10 Cal,—In re McGee, supra. 

44. Minn.—State v. Young, 9 N.W. 
737, 29 Minn. 474. 

Pa,—^In re Dickson City Council, 73 
Pa.Dist & Co. 358, 51 Liack.Jur. 229, 
42 Mun.Ii,R. 178, 

45. Ky. — Madison County Ct v. 
JUchmond, etc., R. Co., 80 Ky. 16. 

4a W.Va.—Sutherland v. Miller, 91 
S.B. 993, 79 W.Va. 796, D.ILA. 
1917D 1040. 

47. N.J.—^Paul V. Gloucester County, 
15 A. 272, 50 N.J.Law 586, 1 L. 
ILA. 86. 

Calling special elections 

(1) Senate BIU providing for ex¬ 
tending the limits and boundaries of 
a city and providing for a special 
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election at the call and designation 
of the probate judge is not violative 
of the constitutional requirement 
that the legislature provide by law 
for the manner of holding elections 
and of ascertaining the result of 
elections. 

Ala.—^In re Opinion of the Justices, 
81 So.2d 309, 249 Ala. 812. 

(2) The Initiated Act authorizing 
county court to order local option 
election is not unconstitutional as a 
delegation of legislative authority to 
the judiciary. 

Ark.—^Yarbrough v. Beardon, 177 S.’ 

W.2d 38, 206 Ark. 663. 

48. Tex.—^EUnes v. State, 202 S.W. 
91, 83 Tex.Cr. 195. 

48. Minn.—Dart v. Erickson, 248 N. 

W. 7.06, 188 Minn. 813. 
sa Minn.—Dart v. Erickson, supra. 

51. Ala.—State v. Skinner, 101 So. 
327, 20 AUuApp. 204. 
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punishment therefor,52 is legislative in character, it 
may not be delegated to the courts. So, a statute 
which denounces an offense, but fixes no ascertain¬ 
able standard of guilt, or is vague and indefinite, is 
invalid as delegating to the courts the legislative 
function of defining statutory offenses.® * A section 
of a federal statute providing that prosecutions for 
certain offenses should be commenced only on the 
express direction of the attorney general, if invalid 
as a delegation of legislative power to such official, 
does not render the entire act void where the of- 
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fcnsc IS fully defined in preceding* sections and the 
act is completely enforceable without the objection¬ 
able section.5^ A statute authorizing a trial court, 
in imposing sentence for a crime, to discriminate 
between casual or slight violations of the law and 
habitual violations, does not delegate legislative 
power to the court,^^ and the same is true of stat¬ 
utes authorizing the punishment fixed by the legis¬ 
lature to be applied, within the limits so fixed, in the 
discretion of the court,5« and of statutes fixing no 


X,a.—State v. Arkansas Louisiana 
Gas Co., 78 So.2d 825—State v. 
Truby, 29 So.2d 768, 211 La. 178— 
State V. WlUiams, 13d So. 68, 173 
La. 1. 

52. Ala.—State v. Skinner, 101 So. 
827, 20 Ala.App. 204. 

53. Conn.—State v. Sinchuk, 116 A. 
38, 96 Conn. 606, 20 A.L.R. 1516. 

yia.—^Locklin v. i^dgeon, 30 So.2d 
102, 168 Fla. 737. 

OonstmotioaL of statute 
“Or otherwise,** as used in statute 
punishing attempts to corrupt or awe 
a juror by menaces, threats, giving 
money, or promise of any pecuniary 
advantage, or otherwise, could not 
be construed in such manner as 
would Indirectly authorize Judges to 
define what acts they considered were 
prohibited by <iuoted words of stat¬ 
ute 

La.—State v. Whitlock, 192 So. 697# 
193 La 1044. 

Illegal or iimniOTal puxposie 
A statute defining the offense of 
keeping a disorderly place as **the 
intentional maintaining of a place to 
be habitually used for any illegal or 
immoral purpose** is valid €us to il¬ 
legal purposes, but invalid as to 
immoral purposes, the word **immo]> 
al** having no definite meaning. 

La.—State v. Truby, 29 So.2d 768, 
211 La 178. 

PartiUmlar statutea not within mle 

(1) Pub.Acts 1919 c 312, entitled 
“An act concerning sedition,** was 
held not open to objection of fixing 
no ascertainable standard of guilt, 
and so of delegating to courts and 
juries the legislative function of de¬ 
fining statutory offenses. 

Conn.—State v. Sinchuk, 116 A. 83, 
96 Conn. 606, 20 A.L.R. 1615. 

(2) Law regulating operation of 
vehicles on highways and maJking it 
an offense for a driver of a ve¬ 
hicle involved In an accident result¬ 
ing in death or injury to fall to re¬ 
port the same within a specified 
time, was held not invalid as dele¬ 
gating to court and jury legislative 
power to create or define offense 
charged. 

Mich.—People v. Thompson, 242 
W. 867, 269 Mich. 109. 


<3) Permitting conviction of at¬ 
tempting and conspiring to evade 
corporate Income tax on ground of 
unreasonableness of amount of com¬ 
pensation purportedly paid for serv¬ 
ices, in respect of which deduction 
was claimed, does not violate accus¬ 
ed's constitutional rights by leaving 
to trier of facts the responsibility 
for fixing the standard of guilt, since 
statute governing such deductions is 
not uncertain and does not delegate 
policy-making powers to court or 
jury. 

U.S.—U. S. V. Hagen, Ill., 62 S.Ct. 874, 
814 U.S. 613, 86 L.E!d. 883. 

(4) The provision in Jones-Miller 
Act making it an offense to import 
or dispose of narcotics contrary to 
law, that possession of narcotic drug 
shall be deemed sufficient evidence to 
authorize conviction unless accused 
explains possession to satisfaction 
of jury is not invalid as unlawfully 
delegating legislative function to 
jury. 

U.S.—Stein v. U. S.. C.C.A.Cal., 166 
F.2d 861, certiorari denied 68 S.Ct. 
1612, 334 U,S. 844, 92 L.Ed. 1768— 
Gonzales v. U. S., C.CA-Cal., 162 F. 
2d 870. 

(6) The confidence game statute 
is not unconstitutional as insuffi¬ 
ciently defining the offense of con¬ 
fidence game, or as delegating to 
grand juries and district attorneys 
legislative power to define what con¬ 
stitutes the crime. 

La.—State ex rel, Kavanaugh v. 
Mltchiner, 16 So.2d .809, 204 La. 
416. 

(6) Statute making it a high mis¬ 
demeanor to carry any message of a 
kind which shall further or promote 
the interest of any unlawful pursuit 
or enable a person to carry on any 
business or practice declared Illegal 
by any statute of the state does not 
violate provisions of the state con¬ 
stitution vesting the legislative pow¬ 
er in the legislature and prohibiting 
the exercise by the judiciary of leg¬ 
islative powers. 

isr.j.— State V. W. U. Tel. Co., 80 A, 
2d 342, 13 N.J.Super. 172. 

55. U.S.—U. S. V. Gramllch, D.C.IU., 
19 F.Supp. 422. 

55. U.S.^Norrls v. JJ. S., CC-AN. 
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D., 49 P.2d 856, certiorari denied 
52 S.Ct. 17, 284 U.S. 683, 76 L.Bd. 
539—^Deeming v. tJ. S., C.CAKy., 
49 F.2d 44—Ruler v. U. S., <XC.A. 
Mo., 47 P.2d 1070—Brown v. U. 
S., C.C.AMO., 40 P.2d 891—Mc- 
Blvogue V. U. S., O.C.AMO., 40 F. 
2d 889, certiorari denied McEl- 
vogue V. U. S.. 61 S.Ct. 24, 282 U. 
S. 845, 75 L,Ed. 749—Ross v, U. 
S., C.C.A.W.Va., 37 P.2d 657, cer¬ 
tiorari denied 50 S.Ct. 466, 281 U. 
S. 767, 74 L.Ed. 1176. 

66. U.S.—^Bates v. Johnston, C.CA 
Cal., Ill F.2d 966, certiorari denied 
61 S.Ct. 17, 311 U.S. 646, 86 L.Bd. 
412—Andreas v. Clark, CC.ACaL. 
71 P.2d 908, certiorari denied 65 
S.Ct. Ill, 298 U.S. 555, 79 L.Bd. 657. 
CaL—In re O'Shea, 105 F- 776, 11 
CalApp. 668. 

Ill.—People V. Long, 114 N.B.2d ©66. 
416 IlL 599, appeal transferred, see, 
120 N.B.2d 61. 2 Ill.App.2d 529— 
People V. Reid, 72 N.B.2d 812, 396 
Ill. 692, certiorari denied 68 S.Ct. 
39, 332 U.S. 776, 92 L.Ed. 861— 
People V. Roche, 69 ^.E.2d 866, 389 
Ill. 861—^People v. Colegrove, 187 
N.R 913, 354 Ill. 164. 

Statutes heia vaJid 

(1) Provision, in act defining of¬ 
fense of receiving bank deposit with 
knowledge of bank's insolvency, au¬ 
thorizing imprisonment not less 
than one nor more than three years, 
in addition to a fine, is not Invalid 
as delegation of legislative authority 
to make the law as to such addition¬ 
al punishment. 

Ill.—^People V. Colegrove, supra. 

. (2) Statute fixing life imprison¬ 
ment as the maximum punishmexit 
of an Indian committing rape upon 
a female Indian within an Indian 
Reservation, but giving the trial 
court discretion to reduce the term 
of Imprisonment, does not delegate 
legislative powers to the court. 
U.S.—Andreas v. Clark, C.CA.Cal., 71 
F.2d 908, certiorari denied 65 S.Ct. 
Ill, 298 U.S. 655, 79 L.Bd. 667. 

(3) Statute under which husband 
convicted of wife abandonment may, 
In the discretion of the court, be 
directed to pay fines to his wife, or 
to pay her a weekly sum for one 
year is valid. 
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maximum finc.®®-^ A statute does not unlawfully 
delegate legislative power to a trial judge to trans¬ 
form a felony into a misdemeanor, merely because 
it grants a discretion to punish an offense by im¬ 
prisonment either in the state prison or in the 
county jail,5^ Other instances of criminal statutes 
held not invalid as delegating legislative functions 
to the judiciary appear in the note.®® 

Bond to keep the peace. The practice of requir¬ 
ing a bond to keep the peace of one acquitted on a 
criminal charge has been held to be improper, the 
practice being based on an ancient English statute 
which is an improper delegation of legislative power 
to the courts.®®*® 

Courts martial. A provision that certain offenses 
triable by military courts shall be punished as a 
court martial shall direct is not an invalid delegation 
of legislative po\ver.®®*i<^ 

k* Miscellaneous 

Various statutes. In addition to those already men¬ 
tioned, have been held valid or invalid, under the rule 


ItJ U.J.B. 

forbidding the delegation of legislative powers to the 
Judiciary. 

Under the rule stated supra subdivision c of 
this section, holding valid statutes delegating to 
courts the power to determine the existence of facts 
on which the operation of the law depends, the 
legislature may delegate to the courts authority to 
act as an instrumentality in which to initiate con¬ 
demnation proceedings,®® to determine whether the 
purpose for which it is sought to take land consti¬ 
tutes a public use,®® and what is just compensation 
for property so taken,but not to determine wheth¬ 
er an easement or a fee simple estate^ may be con¬ 
demned whether a necessity exists for mu¬ 
nicipalities to borrow and expend money for relief 
from the effects of a flood;®® whether particular 
acts come within the condemnation of a statute pro¬ 
hibiting combinations in restraint of trade;®® 
whether intra-state activites have a prohibited ef¬ 
fect on interstate commerce;®®*® whether circum¬ 
stances exist requiring railroads to erect gates at 
crossings,®^ or to abolish grade crossings,®® but not 


Ill.-«People v. Helse, 100 N.E. 1000, 
257 Ill. 443. 

(4) The Lindbergh Law, author¬ 
izing punishment by imprisonment in 
the penitentiary for such term of 
years as the court in its discretion 
shall determine, is not unconstitu¬ 
tional on ground that congress did 
not absolutely fix maximum term for 
which an offender could be sentenced, 
but illegally attempted to vest a leg¬ 
islative power in the judiciary. 

XJ.S.—Waley v. Johnston, C.C.A.Cal., 
112 F.2d 749, certiorari denied 61 
S.Ct. 44, 811 U.S. 649, 85 L.Ed. 415, 
rehearing denied 61 S.Ct. 315, 311 
U.S. 729. 85 L.Ed. 474—Bates v. 
Johnston, O.C.A.CaL, 111 F.2d 966, 
certiorari denied 61 S.Ct. 17, 311 U. 
S. 646, 85 LuEd. 412. 

<5) The indeterminate sentence 
law is not unconstitutional as unlaw¬ 
fully delegating to members of ju¬ 
dicial department power to fix mini¬ 
mum term of imprisonment, which 
power resides exclusively in leglsUt- 
ture. 

Mich.—In re Southard, 298 N.W. 457, 
298 Mich. 75» certiorari denied 
Southard v. Jackson, 62 S.Ot. 113, 
814 U.S. 659, 86 KEd. 528. 
sas S.C.—^Singletary v. Wilson, 8 
S.E.2d 802, 191 S.C. 153. 

57- CaL—^People v. Pryor, 61 P.2d 
773, 17 CaLApp.2d 147. 

58- Abanjflonmettfc of wife after se- 
dnotioii ana maxxiage 

Tex.—Schneider v. State, 285 S.W. 

823, 105 Tex.Cr. 1. 

Contempt 

Legislature, by providing that 
judges and clerics of election are of- 
flcers of court, and that violation of 


their duties under election law con¬ 
stitutes contempt, did not delegate 
legislative function to court. 

III.—^People ex reL Husch v. Bnger, 
4 N.B.2d 870, 364 IlL 464. 
ILobbying 

A statute making it imlawful for 
any person employed as legislative 
counsel or agent to appear on the 
floor of either house of the legisla¬ 
ture except on the Invitation of such 
house was held not invalid on the 
theory that the act prohibited is only 
a contempt of that branch of the leg¬ 
islature whose floor is invaded and 
that the offense must be tried by that 
body only. 

Ky,—Campbell v. Commonwealth, 17 
S.W.2d 227, 229 Ky. 264, 63 A.L.It. 
932. 

Mailing obsoeoe msattar 
U.S.—Rebhuhn v. Cahill, D.C.N’.X., 31 
P.Supp. 47. 
sroniRipport of wife 
Or.—State v. Bailey, 286 P. 1068, 115 
Or. 428. 

Tenn.—State v. Dixon, 196 S.W. 486, 
138 Tenn. 195. 

58.5 Pa.—Commonwealth v. Frank¬ 
lin, 92 A.2d 272, 172 Pa.Super. 152. 
58.10 U.S.—^Powers v. Hxmter, C.A. 
Kan., 178 F.2d 141, 16 A.L.R.2d 881, 
certiorari denied 70 S.Ct. 1006, 839 
U.S. 986, 94 L.Ed. 1888, rehearing 
denied 71 S.Ct. 11, 840 U.S. 847, 
95 L-Ed. 621. 

59. Minn.—Barmel v. Minneapolis- 
St. Paul Sanitary Dist., 277 N.W. 
208, 201 Minn. 622. 

80. Minn.—^McGee v. Hennepin Coim- 
ty, 88 N.W. 6, 84 Minn. 472.. 

Wash.—State v. Skagit County Su¬ 
per. Ct. 86 P. 264. 42 Wash. 49L 
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61. Minn.—State v. Ensign, 66 N.W. 
1006, 55 Minn. 278. 

61.5 Tex.—^Burgess v. City and 
County of Dallas Levee Imp. Dist, 
Civ.App., 165 S.W.2d 402, error re¬ 
fused. 

62. Ohio.—Assur v. Cincinnati, 102 
N.E. 702, 88 Ohio St 181. 

63. ,U«S.—Standard. Oil Co. of New 
Jersey v. U. S., Mo., 81 S.Ct 602, 
221 U.S. 1, 55 L.Ed. 619, 84 L.itA. 
N.S., 834. 

Oommoiulaw standards 
Determination of what combina¬ 
tions constitute .unlawful monopolies 
is ordinarily legislative function, but 
congress, by incorporating common- 
law standards into anti-trust acts, 
delegated to courts duty of fixing 
standard for each case. 

U.S.—^U. S. V. Associated Press, D.C. 
N.T., 52 F.Supp. 862, affirmed Asso¬ 
ciated Press V. U. S., 65 S.Ct 1416, 
326 U.S. 1, 89 i:i.Bd. 2013, rehear¬ 
ing denied 66 S.Ct 6, 826 U.S. 802, 
90 L.Ed. 489, and Tribune Co. v. U. 

.S.. 66 act 7, 826 U.a 808, 90 L.Bd. 
489. 

63.5 U.S.—North American Co, v. 
Securities and Exchange Commis¬ 
sion, aaA.2, 183 P.2d 148, 318 
U.S. 760, 87 Li.Ed. 1126, aflirmed 66 
act 785, 827 U.S. 686, 90 LuEd. 
946. 

64. N.J.—Eckert v. Perth Amboy & 

W. It Co., 67 A. 488; 66 N.JJE<x. 
777, 66 N.JJEQ, 437. . 

12 aj. p 855 note 45.. 

65. N.J.—^Newark v. Erie R. Co., 68 
A. 413, 72 N.J.B<1. 447. 

Ohio.—Cleveland, etc., H. Ca v. Mar¬ 
tins Ferry, 110 N.E. 642, 92 Ohio 
St 167. 
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to apportion the cost thereof;®® whether the facts 
before the court of claims show a moral obligation 
on the part of the state to pay certain claims,®7 
and, in general, to determine whether a statute has 
been complied with.®® 

Likewise, the legislature may confer on the courts 
such miscellaneous functions as authorizing a per¬ 
son to change his name,®® appointing appraisers of 
the stock of a life insurance company in a proceed¬ 
ing to acquire such stock for the benefit of the pol¬ 
icyholders,7® and making a summary investigation 
into the affairs of a municipalityjl A statute au¬ 
thorizing the prosecuting attorney and the judge 
to grant immunity to a witness with respect to mat¬ 
ters about which he may testify does not authorize 
the suspension of a law and is valid and the 
same is true of a statute providing that if the court 
in certain judicial districts is in session by virtue of 
existing laws at the time the act becomes effective, 
such act will not be operative until after the term 
expires or is terminated by order of the judge, 
and of a statute authorizing a city desiring to con¬ 
struct an electric line through another city to bring 
an action for an adjudication of conditions on which 
the streets may be used.^^ 

A statute authorizing an appeal from an adminis¬ 
trative board to determine whether an act or deci¬ 
sion of the board is valid or otherwise does not con¬ 
stitute a delegation of legislative power.^® Statutes 
authorizing the district courts to apply the judicial 

66. WcLsh.—Spokane v. Spokane & I. 

£L R. Co., 186 P. 636, 76 Wash. 651. 

67. N.Y.—Wllllamsburgrh Sav. Bank 
of Brooklyn v. State, 163 NT.B. 68, 

243 N.T. 231. motion denied 164 K. 

E. 619, 243 N.T. 698. 

6a Wis.—Nash v. Pries, 108 N.W. 

210, 129 Wis. 120. 

69. CaL—^In re La Socidtd Prancaise 
D^Epargnes et de Prevoyance Mu- 
tuelle, 56 P. 468, 787, 128 CaL 525. 

7a N.J.—^Rippel V. Prudential Ins. 

Co., 89 A. 648, 86 N.J.Law 395. 

71. N.J.—-Hoboken v. O'NeUl, 64 A. 

981, 74 N.J.Law 67. 

72. Tex.—Ex parte Mxmcy, 163 S.W. 

29, 72 Tex.Cr. 641. 

7a Tex.—Hughes v. State, 204 S.W. 

640. 88 Tex.Cr. 660. 

74. CaL—City of Los Angeles v. 

City of Southg6.te, 291 P. 664, 108 
CeLApp. 398. 

7a Conn.—Appeal of Malmb, 43 A. 

486, 72 Conn. 1—Appeal of Hopson, 

31 A. 681, 66 Conn. 140. 

OkL—School Bist. No. 87* Washita 
County V. , Latimer, 126 P.2d 280, 

190 OkL 620, 


cy pres doctrine to charitable trusts,^® or permitting 
courts to fix a reasonable rate of interest less than 
a stated maximum on judgments or accrued claims 
against a municipality,not delegate legisla¬ 
tive power to the judiciary, and the vote of a school 
district to use an estate left to be used for support 
of schools for a particular purpose if such use 
should be held valid by the supreme court is not 
invalid.So a statute providing for an investi¬ 
gation of charges against an attorney by commis¬ 
sioners of the state bar, subject to review by the su¬ 
preme court, is not invalid as delegating legislative 
powers to the court but a statute giving a board 
of law examiners power to initiate complaints 
against attorneys, and to hear and determine their 
right to practice law, has been held invalid as 
creating a judicial tribunal with legislative pow- 
ers.7® A statute creating a special court to hear 
disbarment proceedings has been held not to dele¬ 
gate legislative power."^®-® 

A statute authorizing the court to appoint an ad¬ 
ministrator for an insolvent municipal corporation 
with authority, subject to the direction of the court 
making the appointment, to control the fiscal affairs 
of the municipality, imposes legislative functions on 
the judiciary, and is invalid;*^® but a statute provid¬ 
ing that municipalities may finance improvements by 
bonds and. that in case of default a court may ap¬ 
point a receiver to collect revenues under the direc¬ 
tion of the court has been held valid.*^®-® A statute 

Intention is not to be carried out for 
some reason. This section has noth¬ 
ing to do with the so-called preroga¬ 
tive cy pres. We need not discuss 
the statute further except to state 
that it is a far cry to contend that 
a statutory authorization to our 
courts to do that which cooirts of 
equity have done for centuries is an 
unauthorized delegation of legisla¬ 
tive power." 

Minn.—^Lirndquist v. First Evangeli¬ 
cal Lutheran Church, supra. 

76.5 N.T.—^People ex rel. Emigrant 
Industrial Sav. Bank v. Sexton, 
29 N.B.2d 469. 284 N.T. 67, 

76.10 N.H.—^Reed v. School Dist. of 
Pittsfield, 16 A.2d 704, 91 N.H. 209. 

77- Idaho.—^In re Edwards, 266 P. 
666, 46 Idaho 676. 

78- Wash.—^In re Bruen, 172 F. 1152, 
102 Wash. 472. 

78.5 Va.—Campbell v. Third Dist. 
Committee of Virginia State Bar, 
18 S.E.2d 883, 179 Va. 244. 

79. Or.—City of Enterprise v. State* 
69 F.2d 958, 156 Or. 623. 

79.5 IT.S.—Farmington Tp. v, War- 
renville State Bank, C.A.Mich., 185 
F.2d 260. 


serial de novo 

(1) Statute providing for review 
of decisions of Board of Industrial 
Insurance Appeals by trial de novo 
in superior court was not unconstitu¬ 
tional 843 attempt to delegate to judi¬ 
ciary a clearly legislative or admin¬ 
istrative function, since the Board 
is a quasi-judicial body. 

Wash.—^Floyd y. Department of La¬ 
bor and Industries, 269 P.2d 663, 44 
Wash.2d 660. 

(2) Statute section providing for 
review of State Water Commission's 
order adjudging statutory pollution 
of stream does not provide expressly 
or by necessary implication for any 
trial de novo and is not on that ac¬ 
count subject .to condemnation as 
statute purporting to vest in court 
jurisdiction to exercise legislative 
functions. 

W.Va.—City of Huntington v. State 
Water Commission, .64 S.E.2d 226, 
136 W.Va. 668. 

76. Minn.—^Lundqulst v. First Evan¬ 
gelical Lutheran Church, 269 N.W. 
.9, 11, 193 Minn. 474- 

<*The doctrine of oy pres involves 
the notion of approximating the in¬ 
tention of the donor when his exact 
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making the establishment or maintenance of a 
bawdyhouse a public nuisance abatable by injunc¬ 
tion is unconstitutional as a delegation of legisla¬ 
tive discretion, if it permits the court to order a 
house closed for a reasonable length of time, with¬ 
out fixing a maximum time.80 Under the com¬ 
merce clause of the federal Constitution, congress 
has the power to give to the federal judiciary au¬ 
thority to construct a corpus of common law to 
regulate commerce.®®*^ A state statute which makes 
its continued operation dependent on the contin¬ 
gency that a related federal statute shall not be de¬ 
clared invalid by the United States supreme court 
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IS not an invalid delegation of legislative power to 
that court.S®*'^® 

Judges as members of nonjudicial bodies. Stat¬ 
utes requiring or authorizing judges to serve as 
members of bodies exercising legislative powers 
have been held valid^®*i5 or invalid.®®*^^ 

Franchises. The legislature may delegate to 
courts the power to grant franchises,® the in¬ 

tent to make such a delegation must be shown by an 
unequivocal declaration in the statute.®®*®® 

Other statutes which have been held valid®^ or in- 


BO. Mo.—state ex rel. On* v. Kearns, 
264 S,W. 776. 304 Mo. 6S5. 

80.5 U.S.—Textile Workers Union of 
America (CIO) v. American Thread 
Co., D.C.Mass., 113 RSupp. 137. 

80.10 Okl.—Gibson Products Co. of 
Tulsa V. Murphy, 100 P.2d 453, 186 
Okl. 714. 

80.15 IlL—^People ex reL Greening: 
V. Green. 47 N.E.2d 465, 382 Ill. 
677. 

Mass.—In re Opinion of the Justices, 
29 N.B.2d 738, 307 Mass. 613. 
Fahlic building authority 
Act providing that public building 
authority shall consist of certain 
state officers including a member of 
the supreme court or a citizen ap¬ 
pointed by the supreme court is not 
unconstitutional. 

Ill-—^People ex reL Greening v. Green, 
47 N.E.2d 466, 382 Ill. 677. 
Selective service boards 
Provision of declaration of rights 
prohibiting judicial department from 
exercising legislative or executive 
powers in the government of the 
commonwealth does not preclude ac¬ 
ceptance by judges of superior court 
of appointments as members of local 
boards or of appeal boards created 
by the Federal Selective Training 
and Service Act, since powers judges 
would exercise as such members 
would not be legislative or executive 
powers in government of the com-* 
monwealth and the powers would be 
conferred on judges as individuals 
and not as part of the judicial de¬ 
partment of the commonwealth. 

Mass.—^In re Opinion of the Justices, 
29 N.E.2d 738, 307 Mass. 613. 

80.20 Mich.—^Dearborn Tp. v. Bail, 
55 N.W.2d 201, 334 Mich. 673. 
Sownsldp board 

Provision that justices of the peace 
shall sit as members of township 
boards which possess legislative pow¬ 
ers is unconstitutional* 

Mich.—^Dearborn Tp. v. Dali, supra. 

80.25 N.T.—Ocean Beach Perry 
Corp. V. Incorporated Village of 
Ocean Beach, 80 N.E.2d 137, 298 17. 
T. 30. 


Parry 

The privilege of establishing and 
operating a ferry is a franchise, po¬ 
litical power to grant which rests 
primarily in state legislature, but 
state may delegate such power to 
other public bodies or officers, such 
as county courts. 

N.T.—Ocean Beach Perry Corp. v. 

Incorporated Village of Ocean 

Beach, supra. 

80.30 N.C.—North Ckirolina Utilities 

Commission v. McLean, 44 S.E.2d 

210, 227 N.a 679. 

81. Banlbniptoy proceedings 

(1) Bankruptcy Act 9 77 (a>, as 
amended, 11 U.S.aA. § 205 (a), pro¬ 
viding for reorganization of rail¬ 
roads, which requires judge to ap¬ 
prove filing of petition if satisfied 

I that petition complies with law and 
has been filed in good faith is not 
void on ground of failure to set up 
ascertainable standard whereby to 
determine existence of “good faith,** 
U.S,—In re New York, N, H. & H. R. 

Co., D.C.Conn., 1$ P.Supp. 604. 

(2) Nor is such provision uncon¬ 
stitutional in so far as it attempts 
to vest court with power to ascertain 
facts upon which confirmation of 
plan of reorganization is conditioned, 
because no ascertainable standard 
for determination of such facts was 
set up, since judicial approval of 
plan is conditioned upon judicial 
finding that plan is **eauitable,'' in¬ 
dicating congressional intent that 
bankruptcy court will be controlled 
by principles of equity. 

U.S.—^In re New York, N. H. & BL 

H. Co., supra. 

(3) Bankruptcy Act 9 74, 11 U.S.C. 
A 9 202, conferring upon courts of 
bankruptcy additional jurisdiction for 
relief of debtors was held not uncon¬ 
stitutional as an unlawful delegation 
of governmental powers. 

U.S.—^In re Burgh, I).C.ni., 7 P.Supp. 

184. 

(4) The Railroad Adjustment Act, 
the object of which is to provide re¬ 
lief for railroads which are only tem¬ 
porarily financially embarrassed is 
not invalid on ground that it dele¬ 
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gates to court power to regrulate in¬ 
terstate commerce by special and 
preferential treatment of a few in¬ 
terstate railroad carriers. 

U.S.—^In re Baltimore & O. R. Co., 
D.C.Md., 29 P.Supp. 608, certiorari 
denied Getz v. Baltimore & O. R. 
Co., 60 S.Ct 470, 309 U.S. 654, 84 
Li.Ed. 1003, motion denied 60 S.Ct. 
709, 809 U.S. 697, 84 L-Bd. 1036. 

CodifloaldoA or oompUatloiL of stat¬ 
utes 

(1) The constitutional provision 
that the powers of the legislative, or 
executive, or judicial departments 
shall be separate and distinct and 
shall not be exercised except by the 
department to which they properly 
belong, did not prohibit perform¬ 
ance of duties by justices of the su¬ 
preme court under statute providing 
that they should compile and anno¬ 
tate certain plrocedural statutes. 

Okl.—^Phelps V. Childers, 89 P.2d 782, 

184 OkL 42L 

(2) The statute providing for cod¬ 
ification of state statutes is not in¬ 
valid on ground of unwarranted **del- 
! egation of legislative power** to ju¬ 
dicial department by provisions di¬ 
recting supreme court to enter into 
a contract with a responsible law 
publishing house to publish and print 
the Code at a certain cost and dele¬ 
gating to the supreme court discre¬ 
tionary and determinative powers in 
compiling and publishing Coda 

Or.—-Woodward v. Pearson, 103 P.2d 
787, 166 Or. 40. 

Court of Industrial relatiojui 

(1) Laws 1920 c 29, creating the 
court of industrial relations, to ex¬ 
ercise the powers previously vested 
in the public utilities commission, is 
not void as commingling in one body 
executive, legislative, and judicial 
functions. 

Kan.—State v. Howat, 191 P. 685, 
107 Kan. 423. 

(2) Section 12 of such Act author¬ 
izing the supreme court to compel 
the court of industrial relations, un¬ 
der certain circumstances, to enter 
just, reasonable, and lawful orders, 
does not invalidate the act as con- 
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valid^^ under the constitutional provisions in ques¬ 
tion are referred to in the notes. 

I 140 . -To Local Authorities 

a. In general 

b. Municipal corporations 

c. Counties and county officers 

d. Towns and township boards 

e. Schools and school districts 

f. Drains, and drainage or irrigation dis¬ 

tricts 

g. Park commissioners 

h. Miscellaneous boards, commissions, or 

governmental agencies 


a. In Gtoeral 

(1) General rules 

(2) Particular powers delegated 

(1) General Rules 

In the absence of a prohibition in the constitution the 
legisiature may delegate to local governmental agenciea 
the power to legislate as to local affairs. Statutes dele¬ 
gating such power are strictly construed. 

The general doctrine prohibiting the delegation 
of legislative powers has no application to the vest¬ 
ing of such powers in political subdivisions created 
for the purpose of local government.83 Jn the ab¬ 
sence of constitutional inhibitions, the legislature 
may delegate to appropriate local governmental 
agencies authority to legislate with respect to local 
affairs,34 to frame and enforce such by-laws, ordi- 


ferringr legislative power on the su¬ 
preme court. 

yrsLn . —State v. Howat, supra, 
location of disposal works 
Necessity for location of disposal 
works within village Instead of with¬ 
in sewer district to conserve public 
health is question of judicial char¬ 
acter for judicial determination. 

N.T.—Jordan v. Smith, 242 N.T.S. 
142, 187 Mlsc. 341, affirmed 17S N. 
B. 877, 264 N.T. 685. 

suability of railroad for injury to 

A statute making a railroad liable 
to the owner of animals killed or in¬ 
jured by it where it fails to keep a 
record of such accidents, and author¬ 
izing the court or jury# in its or their 
discretion, to render judgment or 
verdict for the value* of the animal 
killed, or the amount of damages 
by reason of injury was held not to 
delegate to court or jury lawmaking 
authority to determine whether the 
absolute liability for stock killing, 
imposed on a railroad, shall be effec¬ 
tive €LS a law. 

Mont—^Dewell v. Northern Pac. Ry. 
Co., 170 P. 753, 64 Mont 860. 

liability for maintenanoe of bhildren 
Ky.St §$ 2095bl3a, 2095b29, fixing 
charge to be paid by county to state 
institution for maintenance of chil¬ 
dren received from county, and mak¬ 
ing It duty of county judge by writ¬ 
ten order to direct county treasurer 
to forward to auditor amounts due, 
are not invalid as vesting county 
judge with executive or legislative 
functions. 

Ky.—^Tincher v. Commonwealth, 271 
S.W. 1066, 208 Ky. 661. 

Amount required for maintenanoe of 
high school 

An act providing for determination 
of amount required for the mainte¬ 
nance of a'high school for a term of 
four months by superior court judge, 
is not unconstitutional, attempt to 
confer legislative powers on courts. 
N.C.—^Board of Education v. Board 


of Corners of Granville County, 98 
S.B. 1001, 174 N.C. 469. 

82. Approval of ordinance 

Where statute, authorizing counties 
measuring up to certain requirements 
to pass ordinance, provided that ordi¬ 
nance could not go into effect until 
approved by circuit judge who was 
required to determine, after hearing, 
the necessity for the ordinance, the 
statute was unconstitutional as con¬ 
ferring legislative power on the ju¬ 
diciary. 

Va—Gandy v. Elizabeth City County, 
19 S.B.2d 97, 179 Va 840. 
Bevelopment of water power 
Water Power Act, Acts 1929 c 58, 
relating to development of water 
power, was held invalid in its entire¬ 
ty as illegal delegation of legislative 
power to circuit court. 

W'.Va—^Hodges v. Public Service 
Commission, 169 S.E. 834, 110 W. 
Va 649. 

Occupational diseases 
Section of Occupational Diseases 
Act providing that every employer, 
engaged in carrying on work which 
subjects employees to danger of ill¬ 
ness or disease to which employees 
are not ordinarily exposed in other 
lines of employment, shall **adopt 
and provide reasonable and approved 
devices, means, or methods for the 
prevention of such industrial or oc¬ 
cupational diseases,” is void as dele¬ 
gating legislative power to courts 
and juries. 

IlL—^Parks v. Dlbbey-Owens-Pord 
Glass Co„ 196 N.E. 616, 860 Ill. 180. 

83. N.HL—^In re Opinion of the Jus¬ 
tices, 100 A. 49, 78 N,H. 617. 

N.Y.—Gaynor v. Marohn, 198 N.B. 13, 
268 N.Y. 417. 

S.C.—Gaud V. Walker, 63 S.E.2d 816, 
214 S.C. 461. 

Vt.—Village of Waterbury v. Melen- 
dy, 199 A. 236. 

Wis.—City of Milwaukee v. Sewer¬ 
age Commission of City of Milwau¬ 
kee, 67 N.W.2d 624, 268 Wls. 342. 
12 G.J. p 867 note 92. 
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Gronsds for dalegatloii 
While legislature possesses all leg¬ 
islative power of state, its exercise 
of such power in minute detail is im¬ 
practicable and legislators* function 
is to enact general provisions, leaving 
to parties who know their local prob¬ 
lems best right to fill In details in 
carrying out general powers grranted 
by legislature. 

Kan.—State ex rel. Hawks v. City of 
Topeka, 270 P.2d 270, 176 Kan. 240. 

Delegation by congress 
The Housing and Bent Act of 1949 
is not unconstitutional as delegating 
to local authorities power to deter¬ 
mine whether and for what time Act 
shall be operative in their respective 
territorial €ureas. 

U.S.—U. S. v. Bize, D.C.Neb., 86 F. 
Supp. 939. 

l^egislaiive standards 
When the power to create town 
districts and the power to borrow 
money and issue municipal obliga¬ 
tions is used in strict conformity 
with legislative standards prescribed 
in the statutes, there can be no un¬ 
constitutional delegation of power. 
Wis,—^Port Howard Paper Co. v. 
Town Board of Ashwaubenon, 63 N. 
W.2d 122, 266 Wis. 191. 

84. Arlz,—^Maricopa County Munici¬ 
pal Water Conservation Dist. No. 1 
V. La Prade, 40 P.2d 94, 45 Arlz. 
6L 

Md.—Corpus Juris cited in Brawner 
V. Curron, 119 A. 250, 262, 141 Md. 
586. 

Miss.—State ex rel. Attorney General 
V. School Board of Quitman Coun¬ 
ty. 181 So. 313, 181 Miss. 818. 

N.T.—^People, on Complaint of Yo- 
nofsky, v. Blanchard, 42 N.B.2d 7, 
288 N.Y. 145. 

N.C.—^Efird V. Board of Com’rs for 
Forsyth County, 12 S.E.2d 889, 
219 N.a 96. 

Vt—Village of Waterbury v. Melen- 
dy, 199 A, 236. 

12 C.J. p 857 note 98. 
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nances, and regulations, as are incident to local self- 
govemment,S5 and to carry out certain functions 
which, although limited in their scope, are, in their 
performance, an exercise of sovereignty.^® It may 
impose on such organizations the authority' as agents 
of the state to carry out and perform a state func¬ 
tion or purpose.®*^ While legislative power cannot 
be delegated to local boards or officers,®® other than 
legislative bodies,®® the legislature may delegate to 
such boards or officers administrative functions in 
carrying out the purpose of the statute, and various 
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governmental powers for the more efficient ad¬ 
ministration of laws,®® provided primary standards 
are established for their guidance,®®*® and where 
duties to be performed by local boards are solely 
ministerial there is no illegal delegation of legisla¬ 
tive power, notwithstanding the exercise of such 
duties may require consideration of changing condi- 
tions.®! Statutes delegating legislative powers to 
local authorities are subject to the general presump¬ 
tion in favor of their validity, as stated supra § 99, 
but are to be strictly construed against any greater 


Sonrott of auttioritj 

The authority to delegate state 
power to subdivisions of state must 
be found in the express provisions 
of the state constitution or the stat¬ 
utes made in pursuance thereof, and 
there is no common law involved or 
inherent right invested in anyone in 
the creation of the instruments of 
local self-government. 

Ohio.—City of Cincinnati v. Hosi, 
App.» 109 N'.R2d 290, appeal dis¬ 
missed Heitz V. Morr, 107 N.£.2d 
113, 158 Ohio St. 180. 

85. Ind.—Wallace v. Feehan, 190 N. 
B. 438, 206 Ind. 422. 

Mass.—Commonwealth v. Slocum, 

119 X.B. 687, 230 Mass. 180. 

N.T.—Cleveland v. City of Water- 
town, 165 N.T.S. 305, 99 Mlsc. 66. 
affirmed 166 K.T.a 286, 179 App. 
Div. 954. 

Or.—City of Portland v. State Bank 
of Portland, 214 P. 813, 107 Or. 
267. 

12 C.X p 858 note 96. 

86. Ariz.—City of Bisbee v. Cochise 
County, 78 P.2d 982. 

87. N.T.—Suffolk County v. Water 
Power and Control Commission, 
199 N.B. 41, 269 N.T. 158—Gaynor 
V. Marohn, 198 N.R 13. 268 N.T. 
417. 

S.D.—^Anderson v. Brule County, 292 
N.W. 429. 67 S.D. 308. 

Wis.—OoxpUM SaonndTini dtad 

in City of Milwaukee v. Sewerage 
Commission of City of Milwaukee, 
67 N.W.2d 624, 631, 268 Wis. 842. 
Administrative functions, powers, and 
duties 

There is no constitutional inhibi¬ 
tion against legislature delegating 
administrative functions, powers, and 
duties to a local government or agen¬ 
cy as distinct from delegating to it 
legislative powers. 

N.T.—^Powers v. JUa Quardla, 43 N.T. 
S.2d 341, 181 Misc. 624, modified on 
other grounds 46 N.Y.S,2d 95, 267 
APP.1MV. 807, affirmed 56 N.B.2d 
112, 292 N.T. 695. 

88. Ill.—^People v. Tonker, 184 N.B. 
228, 351 Ill. 139—Hagler v. LAmer, 

120 N.B. 575, 284 IlL 547. 

Mont.—State v. Stark, 62 P.2d 890, 

100 Mont. 365—State v. Johnson, 
248 P. 1073, 75 Mont. 240 l 


Wyo.—Stewart v. City of Cheyenne, 
154 P.2d 365, 60 Wyo. 497. 

Board of adjustment 
Legislature had no authority to 
delegate legislative power to board 
of adjustment by enabling board to 
change zoning map of city and cre¬ 
ate business districts beyond those 
designated and established by city 
council. 

Tex.—^Harrington v. Board of Adjust¬ 
ment of City of Alamo Heights, 
Bexar County, Civ.App., 124 S.W. 
2d 401, error refused. 

89. Wis.—State v. Ballard, 148 N.W. 
1090, 158 Wis. 251. 

12 OmJ. p 858 note 2. 

90, Cal.—Metropolitan Water Dist. 
of Southern California v. Whlt- 
sett 10 P.2d 751, 215 CaL 400. 

Ill.—Hagler v. Lamer, 120 N.B. 675, 
284 Ill. 647. 

Mont.—State v. Stark, 52 P.2d 890, 
100 Mont. 365—State v. Johnson, 
243 P. 1073, 76 Mont 240. 

Ohio.—Corpus Juris Secundum dted 
in Belden v. Union Cent. Life Ins. 
Co.. 65 N.E.2d 629, 637, 143 Ohio 
St. 329, appeal dismissed 65 S.Ct 
129, 323 U.S. 674, 89 UBd. 548, and 
Koplin y. Ohio Nat Life Ins. Co., 
65 S.Ct 136, 323 U.S. 674, 89 L. 
Bd. 548. 

Wyo.—Stewart v. City of Cheyenne, 
164 P.2d 356, 60 Wyo. 497. 
Delegations of power held proper 
CaL—^Irvine v. Citrus Pest I>ist No. 
2 of San Bernardino County, 144 
P.2d 857, 62 Cal.App.2d 378. 

Minn.—^EEassler v. Bngberg, 48 N.W. 

2d 343, 233 Minn. 487. 

Immunity from liti|ratiou 

In absence of a showing of arbi¬ 
trariness, power of legislature to del¬ 
egate immunity of state from litiga¬ 
tion to different agencies and units of 
government and to declare what is 
and what Is not exercise of a govern¬ 
mental function is complete. 

W.Va.—Van Gilder v. City of Mor¬ 
gantown, 68 S.B.2d 746, 136 W.Va. 
831. 

Quasi judiolal fokotioa I 

Where municipal boards of adjust-! 
ment do not, have right to act arbi-! 
trarily, or to amend, or depart from j 
terms of zoning ordinance at their | 
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uncontrolled will €uxd pleasure, stat¬ 
ute, which delegates power and au¬ 
thority, coupled with duty to per¬ 
form function of hearing testimony 
to those boards to determine if facts 
entitle property owner to a variance 
from terms of a zoning ordinance, is 
not a delegation of legislative author¬ 
ity, but boards merely exercise a 
quasi judicial function as an admin¬ 
istrative board. 

ALla.—Nelson v. Donaldson, 50 So.2d 
244, 255 Ala. 76. 

9a& Pa.—Belovsky v. Redevelop¬ 
ment Authority of City of Philadel¬ 
phia, 54 A.2d 277, 857 Pa. 829, 172 
A.L.R. 968. 

Vt.—Vermont Salvage Corporation v. 
Village of St Johnsbury, 34 A. 2d 
188, 113 Vt 34L 
Standards held adequate 

(1) Statute declaring in part that 
municipal zoning commission may 
regulate and restrict the proposed 
location of any steam plant of any 
public service company, and requir¬ 
ing the commission, in passing on 
the application, to weigh :the con¬ 
siderations of public convenience, ne¬ 
cessity, and safety, against consid¬ 
eration of public zoning as laid down 
in the laws relating to zoning, fur^ 
nlshed adequate standards to meet 
constitutional requirements relative 
to delegation, of legislative power. 
Conn.—Jennings v. Connecticut Light 

& Power Co., 103 A.2d 635, 140 
Conn. 650. 

(2) The statute delegating to Met¬ 
ropolitan Airports Commission the 
power to approve acquisition and op¬ 
eration of airports is not unconstitu¬ 
tional on ground that delegation is 
without definitive standards govern¬ 
ing exercise of the power, since such 
power must be construed as part of 
Metropolitan Airports Commission 
Act which establishes definitive 
standards including those relating to 
promotion of public safety In avia¬ 
tion. 

Minn.—State ex reL Interstate Air- 
Parts V. Minneapolis-St. Paul Met¬ 
ropolitan Airpox^s Commission, 25 
N.W.2d 718, 223 Minn. 175. 

91. N.T.—^People ex reL Broderick v. 
Goldfogle, 211 N.Y.S. 86, 213 App. 
Div. 677. 
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delegation of legislative power than dearly appears 
from the language used.^^ 

Redelegafion. While the legislature may, subject 
to constitutional restrictions, delegate its powers in 
certain respects to local governmental bodies, such 
local bodies may not, at least in the absence of ex¬ 
press authorization, delegate their powers or duties 
except such as purely ministerial or executive.93 
Munidpal legislative bodies, however, in the exer^ 
dse of the functions committed to them by the leg¬ 
islature, may, by ordinance, impose on the apprp- 
priate munidpal officers executive or ministerial 
duties.^^ 

Conflicting delegations. There is no constitutional 
prohibition against a state desigptiating more than 
one agency to operate in the same field-^^-S Thus, 
the delegation to a corporation.commission of the 
power to enact rules as to the drilling of oil wells 
throughout the state does not predude a city, under 
the power ddegated it to enact a zoning ordinance, 
from imposing restrictions on the drilling of oil 
weUs.®® The legislature may. vacate streets in a 
dty notwithstanding a statute vesting in the county 
commissioners the authority to vacate streets in the 
county within which such dty is located.^^ 

(2) Particular Powers Ddegated 

The legislature may delegate, to local governmental 
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bodies authority to pass regulations with respect to 
streets or highways, levees, drains, and sewers; and 
may, within constitutional limits, delegate the power to 
levy taxes for local purposes. Authority to define of¬ 
fenses and determine the penalty therefor cannot be 
delegated, but local governmental agencies may be em¬ 
powered to make regulations the violation of which will 
support a prosecution. 

Under the rule stated supra subdivision a (1) 
of this section, the legislature may delegate to ap¬ 
propriate local governmental bodies authority to 
pass rules and ordinances with respect to streets 
and highways,levees,®* and navigable waters.®*-* 
So the legislature may delegate to local, inferior 
bodies the power to open, work, repair, improve, or 
close public highways and streets.®® Statutes with 
respect to drains and sewers are not void because 
the determination of' certain questions is left to 
local authorities,1 and the legislature may delegate 
to bodies politic created for the purpose the function 
of diverting water for the use of the people.® 

Taxation, It is within the constitutional powers 
of the legislature in many jurisdictions to authorize 
the power of taxation for local purpose to be exer¬ 
cised by local authorities.* Except to the extent au¬ 
thorized by constitutional provisions, however, the 
l^slature may not delegate its power to levy and 
collect taxes.^ The legislature cannot delegate to 


92. —Ck>rpiiji Otirla dted in 
Stout V. City of Clovis, 16 P.2d 936, 
938, 87 N.M. 80. 

12 aZ. p 868 note 95. 

93. ' XT.S.—Arkansas Libuislana Cas 
Co. V. City of Texarkana^ C.C.A 
Tex., 97 P.2<1 6, reversed on other 
grounds 59 S.Ct. 448, 806 XT.S. 188, 
620, 88 UEd. 598. 

Md.-~Corpiui Jtixis cited in Tighe v. 
Osborne, 181 .A. .801, 805, 149 Md. 
849. 

N.T.—Bro-TO V. War5a,, 216 N.T.S. 

402. ' 

Tex^^-Green v. San ^ Antonio Water 
Supply Co., Glv.App., 198 S.W. 453. 
12 O.J. p 864 note 8S. . - 

Bedelegation by: 

County., board see the C.J.S. title 
Counties § 89, also 15 C.J. p 465 
notes 96-99. 

Municipal council see the C.J.S. 
title 'Municipal Corporations 9 
164, also 48 C.J. p 239 note 75- 
p 245 note 48.' 

34. CaL—Los ‘ Angeles Gas, etc., 
Corp. V. Lios Angeles, 126 P. 594, 
163C^62L • 

NT.T .—'PiaxkonB Const. Corporation v. 
City. of NeW'York, 298 N.T.& 276, 
168 Mlsc. 982. 

Ohio.—State v. Cincinnati St. "Ry. 

Co., 119 MlB. 786, 97 Ohio St 388. 
12 C.J; p'864 note 86. ‘ 


94.S Md.—^Montgomery County v. 
Marylahd-Washington Metropolitan 
Dist, 96 A.2d 353, 202 Md. 293. 

36. OkL—Morgan Petroleum Co. v. 
Oklahoma City, 81 P.2d 694, 167 
OkL 682—a a Jullan‘Oil & Royal¬ 
ties Co. V. Oklahoma City, 29 P.2d 
962, 167 OkL 884. 

36. Ga.—^Marietta Chair Co. v. Hen¬ 
derson, 49 S.£L 812, 121 Ga. 399, 
104 Am.S.B: 156, 2 Ann.Cas. 83. 

Kan.—Gudora v. Barling, 39 P. 184, 
54 Kan. 664. . 

37. Idaho.—State v. Heitz, 288 P. 
2d 439, 72 Idaho 107. 

Minn.—^Town of Blinghurst v. Inters 
national Lumber Co., 219 N.W. 172, 
174 Minn. 805. 

N.J.—West V. Asbury Park, 99 A. 

190, 89 N.J.tiaw 402. 

Tex.—Shell Oil Co. v. Jackson Coun¬ 
ty, Civ.App., 193 S.W.2d 268. 

12 <XJ. p 858 notes 97, 98. 

9a La.—St John the'Baptist Parish 

V. Shexnaydre, 84 La.Ann. 850— 
Hunsicker v. Briscoe, 12 La.Ann. 
169. 

sas , Minn.—Nelson v. Be Long, 7 N. 

W. 2d 8.42,-218 Minn. 425. 

98. Ga.—^Lee County ' v. City of 
SmithvUle^ 115 SJS.' 107, 154 Ga. 
660. i 


1. Wls.—State V. Stewart 43 N.W. 
947, 74 Wls. 620. 6 L.ItA. 394. 

12 C.J. p 858 note 1. 

Administrative powers 
The act authorizing the creation 
of a metropolitan city and county 
sewer district in each city of the first 
class and county containing such a 
city Is not unconstitutional on ground 
that it delegates legislative powers,' 
since the powers conferred on the 
sewer districts are purely administra¬ 
tive and not legislatlva 
Ky.—'Veall v. Louisville and Jeffer¬ 
son County Metropolitan Sewer 
Bist, 197 S.W.2d 413, 803 Ky. 248. 

2. XJ.S.—^Trenton v. State of New 
Jersey, N.J., 43 S.Ct. 634, 262 XJ.S. 
182, 67 L.Ed. 937, 29 A.L.R. 1471. 

8. Nev.—^In re Lovelock Irr. Bist, 
273 P. 983, 61 Nev. 216. 

Tenn.—Waterhouse y. Cleveland Pub¬ 
lic Schools, 9 Baxt. 898. 

12 CJ. p 859 note 14—29 C.J. p 741 
note 86. 

4. Ala.—Schultes v. Eberly, 2 So. 
345, 82 Ala. 242. 

Ind.—^Zoercher v. Agler, 172 N.E. 186, 
202 Ind. 214, 70 A.L.R. 1232, rehear^ 
ing denied 172 N.E. 907, 202 Ind. 
214, 70 A.L.R. 1232. 

Tenn.—^Keesee v. Civil Blst Board of 
Education, 6 Coldw. 127. 

12 C.J. p 859 note 15. 
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a body having no governmental function the author¬ 
ity to determine the amount to be raised by taxa- 
tion.5 

Crimes and penalties. Authority to define offenses 
against the state and to designate what acts shall 
be punishable as such cannot be delegated,® nor can 
the power to determine the penalty for the violation 
of a state law be delegated,^ but the legislature may 
confer authority on governmental agencies to make 
rules and regulations, the violation of which will 
support a criminal prosecution,® or may prescribe a 
penalty for the violation of rules and regulations 
which it authorizes one of its governmental agencies 
to make.® 


16 C.J.S. 

h. Municipal Corporatioiis 

(1) General rules 

(2) Particular powers delegated 

(1) General Rules 

The legislature may delegate to municipal corpo¬ 
rations and to their proper officers or boards all powers, 
legislative or otherwise, which are incident to municipal 
government and of purely local concern; the delegated 
power, however, cannot exceed that possessed by the 
legislature. 

The legislature may, without violating the rule 
forbidding it to delegate its lawmaking povrer, del¬ 
egate to mimicipal corporations^® and to their prop- 


Wliase legidatore itself levies tax, 
and the administrative body has no 
discretion in the matter, there Is no 
unconstitutional delegation of the 
power to tax. 

S.C.—^Fioyd V. Parker Water & Sewer 
Sub-District, 17 S.B.2d 223. 203 S. 
a 27C. 

5. N*.jr.—Van Cleve v. Passaic Val¬ 
ley Sewerage Com’rs. 60 A. 214, 71 
N.jr.Law 574, 108 Am.S.R. 764. 

6. Cal.—Ex parte Cox. 63 Cal. 21. 

La.—Corpus dlixis guoted 1& State v. 

MaitreJean. 192 So. 361, 364. 193 
X«a. 824—Corpus Juris quoted is 
City of Shreveport v. Price, 77 So. 
883, 886, 142 La. 936. 

State V. Caster, 12 So. 739, 45 
La.Ann. 636. 

IT.C.—^Atlantic Express Co. v, Wil¬ 
mington. etc., R. Co., 16 S.E. 393, 
111 N.C. 463, 32 Am.S.R. 805, 18 L. 
R.A. 393. 

7. Miss.—^Montross v. State, 61 
Miss. 429. 

Tenn.—Pita v. State, 88 S.W. 941, 
114 Tenn. 646, 1 L,R.A-,N.S., 620, 4 
Ann.Cas. 1108. 

12 C.J. p 859 note 17. 

Ssseutially legislative function 
Authority which may be granted 
to a local governing body to fix pen¬ 
alties, even when a maximum limit is 
prescribed, is not unrestricted, since 
bodies cannot be granted a roving 
commission to establish within broad 
limits such penalties as they see fit, 
for that is essentially a legislative 
function which cannot be delegated. 
Mass.—Commonwealth v. Diaz, 95 N. 

E.2d 666, 326 Mass. 525. 

& Ala.—Ourlee v. State, 75 So. 268, 
16 Ala.App. 62. 

9. La.—State v. Syas, 67 So. 522, 
136 La. $28. 

12 ax p 859 note 18. 

la Ala.—Phenix City v. Alabama 
Power Co., 195 So. 894, 239 Ala. 
647—^White y. Luquire Funeral 
Home, 129 So. 84, 221 Ala. 440— 
Sta n d a rd Oil Co. of Rentucky v. 
ZAmestone County, 124 So. 523, 220 
Ala. 23L 


Ariz.—^Hernandez v. Prohmiller, 204 
P.2d 864, 68 Arlz. 242. 

Conn.—State v. Cederaski, 69 A. 19, 
80 Conn. 478. 

Pla.—^Merrell v. City of St Peters¬ 
burg, 109 So. 815, 91 Fla. 858— 
Pursley v. City of Ft Myers, 100 
So. 366, 87 Pla. 428—Wright v. 
Worth, 91 So. 87, 83 Pla. 204. 

Ill.—^People ex rel. Gutknecht v. Chi¬ 
cago Regional Port Dlst, 128 N.B. 
2d 92, 4 I11.2d 363—People ex reL 
Chicago Dryer Co, v. City of Chi¬ 
cago. 109 N.R2d 201. 413 Ill. 316 
—^People ex rel. Sanitary Dlst of 
Chicago V. Schlaeger, 63 N.E.2d 382, 
391 Ill. 314—^People ex rel. Curren 
V. Wood. 62 N.E.2d 809, 391 Ill. 287, 
161 A.D.R. 718—Llttell v. City of i 
Peoria, 29 N.E.2d 633, 874 Ill. 344 
—^People ex rel. Moshier v. City of 
Springfield, 19 N,B,2d 698, 370 Ill. 
j 541—^People ex rel. Soble v. Gill, 
193 N.B. 192, 368 Ill. 261—People v. 
Barnett 176 N.B. 108, 344 Ill. 62 , 
76 A.L.R. 1044—Arms^ v. City of 
Chicago, 145 N.B. 407, 814 Ill. 316 
—^Potson V. City of Chicago, 136 
N,R 594, 304 Ill, 222. 

Ind.—Corpus Juris cited in Sarlls v. 
State, 166 N.R 270, 278, 201 Ind. 
88, 67 A.L.R. 718. 

Iowa.—^Incorporated Town of Maple- 
ton, in Monona County v. Iowa 
Light Heat & Power Co., 216 N.W. 
683, 206 Iowa 9. 

K a n .—State ex rel. Hawks v. City of 
Topeka. 270 P.2d 270, 176 Kan. 240. 
Ky,—Chandler v. City of Louisville, 
125 .S.W.2d 1026, 277 Ky. 79—Baker 
V. Combs, 239 S.W. 56, 194 Ky. 
260—^Barrow v. Bradley, 227 S.W. 
1016, 190 Ky. 480. 

La.—City of Alexandria v. Alexan¬ 
dria Fire Fighters Ass*n, Local No. 
640, 57 So.2d 673, 220 La. 764— 
City of Shreveport v. Price, 77 So. 
883, 142 La. 936. 

Mass.—^Boston & Provlncetown S. S. 
Line V. Selectmen of Provlncetown, 
84 N.R2d 121, 323 Mass. 725—In re 
Opinion of the Justices, 191 N.E. 

. 33, 286 Mass. 611. 

Mich.—Dawley v. Collin^ood, 218 
. N.W. 766, 242 Mich. 247. 
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Minn.—Nelson v. De Long, 7 N.W.2d 
842, 213 Minn. 425. 

Mo.— Corpus Juris quoted lu City 
Trust Co. V. Crockett 274 S.W. 802, 
808, 809 Mo. 688— Corpus Juris 
quoted in State ex rel. Lashly v. 
Becker, 235 S.W. 1017, 1026, 290 
Mo. 660. 

N.T.—Calfapietra v. Walsh, 49 N.T.S. 
2d 829, 183 Misc. 6, affirmed 54 N.T, 

S. 2d 281, 269 App.Div. 734, affirmed 
62 N.R2d 490, 294 N.T. 867—Cleve¬ 
land V. City of Watertown, 165 N. 

T. S. 305, 99 Misc. 66, affirmed 166 
N.T.S. 286, 179 App.Div. 964. 

Brown v. Ward, 216 N.T.a 402. 
N.C.—State ex rel. Taylor v. Caro¬ 
lina Racing Ass'n, 84 S.R2d 890, 
241 N.C. 80— Corpus Juris Seeuiu 
dum cited la Cox v. City of Kin¬ 
ston, 8 S.R2d 262, 256, 217 N.C 
391—State v. Vanhook, 109 S.R 66, 
182 N.C. 831. 

Or.—City of Portland v. State Bank 
of Portland, 214 P. 813, 107 Or. 
267. 

Pa.—In re Marshall, 69 A.2d 619, 863 
I Pa. 326. 

Iben V. Borough of Monaco, 48 A. 
2d 426, 158 Pa.Sup6r. 46—City of 
Scranton v. Hollenberg, 81 A.2d 
437, 152 Pa.Super. 138. 

Tex.—O'Brien v. Amerman, 247 S.W. 
270, 112 Tex. 254. 

Corpus Juris oited iu Green v. 
City of ALmarillo, Clv.App., 244 S.W. 
241, 243, affirmed City of Amarillo 

V. Green, Com.App., 267 S.W. 702. 

De SUvia v. State, 229 S.W. 542, 

88 Tex.Cr. 634. 

Vt—^Village of Waterbury v. Melen- 
dy, 199 A. 236. 

Wia—Clintonville Transfer Line v. 
Public Service Commission, 21 N. 

W. 2d 6, 248 Wls. 69. 

12 CJ. p 859 note 20, p 860 notes 22, 
24. 

BelegatibiL by congress 
Notwithstanding Const, art 1 § 8 
gives the exclusive right to legis¬ 
late for itbie District of Columbia to 
oongresst congress had! the power to 
vi^t the municipalities in the district 
and the district itself ^th authority 
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er officers and boards^^ all powers, whether legisla- withstanding the delegation but the legfislature 
tive or otherwise, which are incident to municipal cannot surrender the sovereignty of the state to 
government and of purely local concern. The legis- municipalities to the extent of losing control over 
lature may also revoke the powers so delegated,^2 them,i6 nor can the power delegated exceed that 
and redelegate such powers to another agency,or possessed by the legislature from which the power 
the legislature may itself exercise such powers not- is immediately derived.^® 


to legislate, as It has done In the 
past 

D.C.—Crane v. District of Columbia, 
289 F. 667, 63 App.D.C. 169, 
Superior knowledge of municipality 
Where a municipal body is in po¬ 
sition to have more knowledge on a 
subject or to do things more advan¬ 
tageously than the legislative body, 
legislature may lawfully confer such 
legislative power on the municipality. 
Xll.— ^Ltoomls V, Keehn, 80 N.E,2d 368, 
400 HI. 837—^People ex reL Curren 
V. Schommer, 63 N.E.2d 744, 392 
HL 17, 167 A.L.R. 1347—^People ex 
reL Soble v. GUI. 193 N.E. 192, 368 
IlL 261. 

When delegated 

Power to municipal authorities to 
legislate concerning local matters is 
regarded as delegated only when giv¬ 
en in express terms or necessarily 
implied from powers expressly given. 
Ill.—City of Marion v. Criolo, 116 N. 
E. 820, 278 IlL 159. 

Power proper to legislattve depart¬ 
ment 

Under the constitution, the legisla¬ 
ture in the exercise of its general leg¬ 
islative power may grant to munici¬ 
palities authority to exercise power 
properly belonging to the state’s leg¬ 
islative department. 

Mo.—^Missouri Electric Power Co. v. 
City of Mountain Grove, 176 S.W.2d 
612, 352 Mo. 262—State ex rel. 
Bothrum v. Darby, 137 S.W.2d 632, 
346 Mo. 1002. 

Services beyond territorial limits 
The state legislature has power 
to confer on municipality authority 
to extend to public beyond its terri¬ 
torial limits services similar to :those 
enjoyed by its own inhabitants, such 
as light, water, and sewerage. 

N.C.—City of Charlotte v. Heath, 40 
S.E.2d 600, 226 N.G 750, 169 A.L..R. 
669. 

Power to accept or reject provisions 
of general law 

The legislature may confer on mu¬ 
nicipal coirporation or its govern¬ 
ing body power to accept or reject 
benefits and •provisions of general 
law legally enacted by legislature. 
Tex.—Beynolds v. Dallas County, Civ. 
App., 203 S.W.2d 320, certified Ques¬ 
tions answered 207 S.W.2d 862, 
146 Tex. 872. 

Determination of need for an an- 
^ority to function 
Section 3 of the hospital authorities 
law permitting governing bodies of 
a municipal con>oration to determine 
when hospitiU authority shall func¬ 


tion in such municipal corporation 
does not delegate to cities of the 
state nondelegable legislative powers 
in violation of the constitutional pro¬ 
vision declaring that the legislative 
power of the state shall be vested 
in a general assembly which shall 
consist of a senate and house of rei>- 
resentatives. 

Ga.—DeJamette v. Hospital Author¬ 
ity of Albany, 23 S.E.2d 716, 195 
Ga. 189. 

11. Ind.—Sarlls v. State, 166 KE. 

270, 278. 201 Ind. 88, 67 A.L.R. 718. 
Mont—State v. Stark, 62 P.2d 890, 
100 Mont 866. 

12 C.J. p 860 note 21. 

Civil service 

In exercising its general authority 
and discretion, legrislature has con¬ 
stitutional ilfi^t to create a board of 
civil service commissioners and del¬ 
egate to it power to make rules hav¬ 
ing force of law, not inconsistent 
with existing laws, to conduct inves¬ 
tigations and in course thereof to 
compel attendance of witnesses and 
production of evidence, and generally 
to exercise administrative measures 
necessary to effect purpose of civil 
service acts. 

Ark.—Civil Service Commission of 
North Little Rock v. McDougal, 129 
S.W.2d 689. 198 Ark. 388. 

Operation of utilities 
The act authorizing any city of 
third class to operate its combined 
utilities ithrough board appointed by 
chief executive, subject to approval 
of governing body, is not invalid on 
ground that it confers legislative 
powers upon board created thereun¬ 
der in conflict with constitution. 

Ey.—Settle v. Jones, 206 S.W.2d 69, 
306 Ky. 9. 

Parking faoilitiee 

Act providing for creation and op¬ 
eration of parking facilities by mu¬ 
nicipal parking authority is not un¬ 
constitutional as delegation by gen¬ 
eral assembly of state’s legislative 
power in violation of constitution. 
Conn.—^Barhes v. City of New Haven, 
98 A.2d 623, 140 Conn. 8. 

Buies for polioe department 
The power given to board of po¬ 
lice commissioners to formulate rules 
for government of police department 
is not an unconstitutional delega¬ 
tion of legislative duties. 

N.J.—Hofbauer v. Board of Police 
Com’rs of City of East Orange, 44 
A.2d 80, 133 N.J.Law 293. 
zoning ordinances 
Statute authorizing Board of Ap¬ 
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peals to vary or modify application 
of zoning ordinance to meet prac¬ 
tical difficulties or unnecessary hard¬ 
ships to the end that the spirit of 
the ordinance be observed, public 
safety and welfare secured, and sub¬ 
stantial Justice done, sufficiently de¬ 
fined board’s discretion, so that 
board’s authority was not an improiH 
er delegation of legislative power. 
N.T.—^Hilton V. Board of Appeals of 
City of Geneva, 18 N.Y.S.2d 213. 

12 . Cal.—Slavich v. 'Walsh, 186 P.2d 

35, 82 CalJLpp.2d 228. 

Wash.—Neils v. City of Seattle, 68 
P.2d 848, 185 Wash. 269. 

12 C.J. p 861 note 29. 

13. Wash.-^NeUs v. City of Seattle, 
supra. 

Abolition of grade crossings 
The statutes giving the public util¬ 
ity commission exclusive Jurisdiction 
over construction and abolition of 
grade crossings and approval of con* 
tracts between cities and utilities 
are not violative of the constitution 
prohibiting the delegation of munic¬ 
ipal functions to any “special com¬ 
mission” since the commission is not 
a “special commission.” 

Pa—Crown Products Co. v. Pennsyl¬ 
vania Public Utility Commission, 
32 A.2d 305, 152 PaSuper. 345— 
Crown Products Co. v. Pennsylva¬ 
nia Public Utility Commission, 81 
A.2d 918, 152 PaSuper. 345. 

lA HL—Chicago V. M. & M. Hotel 
Co., 92 N.E. 753, 248 IlL 264. 

15. Fla—Merrell v. City of St. Pe¬ 
tersburg, 109 So. 316, 91 Fla 858 
—^Pursley v. City of Fort Myers, 
100 So. 866, 87 Fla 432. 

Or.—Straw v. Harris, 103 P. 777, 64 
Or. 424. 

16. Ark.—^McClendon v. City of 
Hope, 280 S.W.2d 57, 217 Ark. 867. 

Colo.—^People v. Max, 198 P. 160, 70 
Colo. 100. 

HL—Cremer v. Peoria Housing Au¬ 
thority, 78 N.B.2d 276. 399 IlL 579. 
N.Y.—Clark v. Rochester, 13 How. 
Pr. 204, reversed on other grounds 
24 Barb. 446, 6 Abb.Pr. 107, 14 
How.Pr. 198, affirmed 28 N.Y. 605. 
Pa—Commonwealth v. Teman, Quar. 
Sess., 17 Leh.L.J. 405, 29 Mun.L.R. 
191, 52 York Leg.Bec. 30, appeal 
quashed 3 A.2d 960, 134 PaSuper. 

36. 

Home XTtle 

Legislature, in conferring on city 
all powers of local self-government 
and home rule then existing or which 
might thereafter be granted to mu- 
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There is no definite line of separation between the 
powers that must be directly exercised by the legis¬ 
lature, and those which may be delegated to mu¬ 
nicipalities,^^ but in delegating its powers the legis¬ 
lature is bound by constitutional limitations.^* In 
the absence of express constitutional sanction, how¬ 
ever, legislative powers that are not essentially mu¬ 
nicipal in character may not be delegated to the 
municipal authorities and such portions of the 
legislative power as may be delegated maj* be vested 
only in the legislative departments or officers of the 
municipalities,20 although those powers that are 
only quasi-legislative may be conferred on adminis¬ 
trative boards.2i 


WHiere a statute is complete in itself, or ample 
enough to indicate the legislative will, ^e deter¬ 
mination of facts requisite to the application of the 
statute to a given case may be delegated to a par¬ 
ticular municipal officer or board but the legisla¬ 
ture must fix the guiding standards.22.5^ A statute 
which vests in a city official the discretion to deter¬ 
mine what the law is, or to apply it to one and re¬ 
fuse to apply it to another in like circumstances, 
is an invalid delegation of legislative power.** An 
act is not unconstitutional as a delegation of legis¬ 
lative powers because it leaves to the board of al¬ 
dermen the power to adopt its provisions or not 
as they may see fit,*^ and a statute conferring au¬ 
thority or discretion on a municipal board to exe- 


nicSpalities under the constitution 
and laws of the state as well as all 
other powers possible for a ihunici- 
pality to have, exceeded its powers, 
and charter provision containing* such 
grant of power could not be relied' 
on as conferring any powers not 
specifically or by necessary implica¬ 
tion granted by enactment -of which 
it was a part. 

W.Va.—Law v. Phillips. 68 S.E.2d 452. 
136 W.Va, 761, 33 A.L.R.2d 93— 
State ex rel. Tucker v. City of 
Wheeling. 35 S.E.2d 681. 128 W.Va. 
47. 

Peddlers 

A municipality has control over 
the sale of goods on the streets and 
other public places as long as it does 
not work su unlawful discrimination 
in. favor of certain parties, but the 
legislature may not delegate to a mu¬ 
nicipality the right to prohibit so¬ 
licitors from going in and on private 
property for the purpose of selling 
their wares. 

Tex.—Ex parte Faulkner, 158 S.W.2d 
525, 143 Tex.Cr. 272. 

17. Fla.—^Jacksonville v. Bowden, 64 
So. 769, 67 Fla. 181, Ii.R.A.1916D 
913. Ann.Cas.l915D 99. 

1 & Minn.—^Lodoen v. City of War¬ 
ren, 178 N.W. 741. 146 Minn. 181. 
Wash.—^Brown v. City of Cle Elum, 
261 P. J12. 145 Wash. 588, 55 A-L. 
K. 117^ 

12 CJ. p 861 note 33. 

Snparseding pxovlsioiis of law 
Legislature had constitutional pow¬ 
er to delegate to second cleuss city 
the right to supersede provisions 
of the Second Class Cities Law. 

N.Y.—^Fullerton v. City of Schenec¬ 
tady, 138 N.T.S.2d 916, 285 App. 
Div. 545. 

Id. Fla.—^Merrell v. City of St. Pe¬ 
tersburg, 109 So. 315, 91 Fla. 858. 
La.—Coin^TUH Juris quoted in State v.- 
Maitrejean. 192 So. 361, 864, 193 La. 
824r—€k>xpiis Juris qpyoted in City of 
Shreveport v. Price, 77 So. 883, 886, 
142 La. 938. 


X.T.—Cleveland v. City of Water- 
town. 165 N.T.S. 305. 99 Misc. 66, 
affirmed 166 N.T.S. 286, 179 App. 
Div. 954. 

Tex.—Green v. City of Amarillo, Civ. 
App., 244 S.W. 241, affirmed. Com. 
App., 267 S.W. 702. 

12 C.J. p 861 note 34. 

Powers purely muziiclpaU defined 
Powers purely municipal, which 
the legislature may delegate, are 
those related to matters of local gov¬ 
ernment, with which the state has no 
specific duties to perform^ and with 
which it has no general concern. 

N.T.—Cleveland v. City of Water- 
town, 165 N.T.S. 305, 99 Misc. 66, 
affirmed 166 N.T.S. 286, 179 App. 
Div, 954. 

"Optional Cfity Ck>vemment LaW|” 
L.1914 c 444, is invalid, in that It 
attempts to delegate to a maniclpall- 
ty the power to regulate duties In¬ 
volving the performance of state 
functions, by‘ abolishing the board of 
assessors, the board of public safety, 
etc., and conferring their duties on 
a city counciL 

N.Y.—Cleveland v. City of Waters 
town, 166 N.T.S. 805, 99 Misc. 66. 
affirmed 166 N.T.S. 286, 179 A^pp. 
Div. 954. ' 

Military powers as a state possess¬ 
es cannot be delegated to a city. 

Ill.—^People V. City of Chicago, 108 
N,E,2d 16, 413 Ill. 83. 

20. Mo.—^Findley Kehl Inv. Co. v. 

O’Connor, 266 S.W. 798. 

Ofcl.—^Beveridge v. Harper & Turner 
OU Trust, 85 P.2d 485, 168 OkL *609. 
12 C.J. p 861 note 85. 

2 L Mich.—^People v. Detroit, 29 
-Mich. 108. 

12 aJ. p 861 note 36. 

22 . IlL—^People ex reL Tuohy v. City 
of Chicago, 78 N.E.2d 285, 399 Ill. 
66L 

Mont.—State v. Stark, 52 P.2d 890, 
100 Mont. 865. 

Wis.—^Manufacturers’ Merchants* In¬ 
spection Bureau v. Buech, 181 N*- 
W. 126, 173 Wis. 433. 
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Powers held not arhitrary 
Act providing for the regulation of 
taxicab business in city, and author¬ 
izing board of commissioners of city 
to administer the act and vesting 
in board the power to adjudicate 
all matters arising in its administra¬ 
tion, is not invalid on ground that It 
vests extraordinary ' and arbitrary 
powers in the hoard. . 

Tenn.—^Large v. City of Elizabethton, 
203 S.W.2d 907, 186 Tenn. 166. 

22.5 N.J.—^Borough of Oakland v. 
Roth, 100 A.2d 698, 28 N.J.Super. 
321. 

N.C.—Carolina-Virginia Coastal High¬ 
way V. Coasted Turnpike Authority, 
74 aE.2d 310, 287 N.a 62. 

Tex,—^Housing Authority of City of 
Dallas V. Higgrlnbotham, 143 S.W. 
2d 79, 186 Tex. 168, 130 A.L.R. 1058, 
•answers to certified' questions con¬ 
formed to 143 S.W.2d 96. ■ - ' 

Ascertainment of standards '' 

In dealing with question of suffi¬ 
ciency of standard set fbrth in stat¬ 
ute delegating powers to a municipal 
administrative agency, the court is 
not confined to any specific part of 
the statute involved but must exam¬ 
ine the entire statute-in light of its 
surroundings and objectives, and the 
standards may be ascertained either 
from the express terms of the statute 
or may be reasonably implied from 
the entire act. 

N.J,—Ward v. Scott,. 93 A.2d 885, 11 
N.J. 117. 

Zoning vaxiaaoes 

Statute granting' power to zoning 
Board of Appeals to grant variances 
is not a delegation of power with¬ 
out an accompanying prescription of 
standard for guidance and' is not un- 
lawfuL 

N.T.—^Roosevelt Field t. Town of 
North Hempstead, 98 N.Y.S;2d 350, 
,977 App.Div. 889. 

23. Ill.—^People V. Tonker, 184 N.B. 

228, 361 HL 139. ; . 

24. N.J.—Hayes V. City of-Hoboken, 
108 A. 868, 93 N;J.ljaw' 432. 
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cute a law or an ordinance is not a delegation of 
legislative powen^C A constitutional provision pro¬ 
hibiting the legislature from delegating power *'to 
any special commissioui private corporation, compa¬ 
ny, association, or individual,.” does not apply to a 
delegation to a municipal corporation.^^ 

Police power. The delegation to municipal cor¬ 
porations of police powers, such as those relating to 
public health, safety, etc., is discussed infra § 178. 
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(2) Particular Powers Delegated 

The legislature may delegate to municipal corpora¬ 
tions, within constitutional limits, various powers per¬ 
taining to local self-government. 

The legislature may delegate to municipal corpo¬ 
rations, within constitutional limits, powers with 
reference to public improvements, indebtedness, and 
fiscal management the acquisition of property 
and alteration of municipal boundaries 8 the care 


25 . m.—^Hagrler v. Lamer, 120 N.B. 
676, 284 Ill. 647. 

26. Cal.—City of OaJcland v. Garri¬ 
son. 228 P. .433, 194 Cal. 298. 

27. Ark.—Water Improvement Dist. 
ITo. l .of Benton v. Brlner, 48 S.W. 
2d 1104, 185 Ark: 742. 

Mass.—^Lowell v. City of Boston, 79 
K.B.2d 713, 822 Mass. 709, appeal 
dismissed Pierce v. City of Boston, 
69 act. 84, 835 U.a 849, 93 Ii.Bd. 
398. 

Mo.—Vrooman v. City of St. Louis, 
88 aw.2d 189, 887 Mo. 983. 

Approval ky planaliLsr oommisslon 
Provision of statute reauiring- that 
a city which has established a plan- 
' ning commission shall submit to and 
receive approval of the commission 
before establishing and operating any 
paiking facility was not an imcon- 
stitutional delegation of legislative 
power to an administrative agency. 
HL—City of Chicago v. Central Nat 
Bank in Chicago, 126 N.B.2d '94, 6 
ia2d 164. • 

Coiistltutloiua lixnitatloiui; delegatioiL 
to special comxulssioa 

(1) City accepting exclusive man¬ 
date, under statute relating to city 
boundaries, to perform work and 
levy special assessments on property 
in another municipal corporation, by 
first passing resolution of intention, 
does not become special commission, 
within Const, art 11 § 13, prohibit¬ 
ing delegation of powers with respect 
to mimicipal improvements to such 
commission,,'such improvements be¬ 
ing more titian mere municipal af¬ 
fairs. 

Cal.—Gadd v. McGuire, 231 P. 764, 69 
CaLApp. 847. 

(2) Statute making it unlawful 
for a city to borrow money or Incur 
debts except for capital outlay, and 
providing that all of such proposed 
expenditures be certified to .the coun,- 
cll by the city comptroller to be 
capital expenditures, prior to the au¬ 
thorization of such debt and making 
such certificate final and conclusive, 
does not violate Const, art 8 § 20, 
forbidding the general assembly to 
dogate to any., ^'special commission, 
private corporation, or association^' 
any power to interfere with any mu¬ 
nicipal ^improvement or':fimds, as the 
comptroller is not a special commls- 


I Sion, private corporation, or a.ssocia- 
tlon. 

Pa.—^Kraus v. City of Philadelphia, 

I 109 A, 226, 266 Pa. 425. 

I (3) The Municipality Authorities 
Act is not unconstitutional on ground 
that It delegates to a special com¬ 
mission, private corporations or as¬ 
sociations, power to make, supervise, 
or interfere with any municipal im¬ 
provements, money, property, or ef¬ 
fects. 

Pa.—^Evans v. West Norriton Tp. Mu¬ 
nicipal Authority, 87 A.2d ’474.- 370 
Pa. 150—Williams v. Samuel, 2 A.2d 
884, 832 Pa. 266. 

Issuing bonds or certificates 

(1) Statute permitting municipali¬ 
ties to issue bonds for self-liQuidat- 
ing mtmicipal projects is a legitimate 
delegation of legislative power. 
W.Va.—^Brewer v. City of Point 

Pleasant, 172 S.B. 717, 114 W.Va. 
672. . 

(2) Acts authorizing municipali¬ 
ties to maintain municipal hospitals 
and to issue mortgage revenue cer¬ 
tificates to secure funds to establish 
hospitals in operation is not uncon¬ 
stitutional as delegation of legisla¬ 
tive power. 

Pla.—Davis v. City of Melbourne, 
170 So. 836, 126 Fla. 282. 

ICortgagc 

The Legislature has power to au¬ 
thorize a municipality to secure pay¬ 
ment of funds obtained for the con¬ 
struction of a bridge by mortgage or 
deed of trust on the bridge, its equip¬ 
ment, tolls, revenues, and fr an c h ise. 
W.Va.—State ex reL Knight v, Han- 
way, 67 S.B.2d 1, 136 W.Va. 219. 

Statute cresting financial oonunis- 
slon to supervise financial affairs of 
city was not invalid legislative del¬ 
egation of power. 

N.H.—Amyot v. Caron, 190 A. 134, 88 
N.H. 894. 

28. . Arlz.-:-Skinner v. City of Phoe¬ 
nix, 96 P.2d 424, 54 Ariz. 316. 

La.—^Pyle v. City of Shreveport, 40 
So.2d 285, 215 La. 257—Edwards v. 

I Town of Ponchatoula, '84 So.2d 894, 
218 La. 116. 

—French v. Ingham County, 71 
N.W.2d 244, 342 Mich. 690—Hem- 
pel ex reL Michigan Limestone & 
: Chemical Co. v. Bogers Tp., 20 N. 

I W.2d 787, 8ia Mich. L 
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N.T.—^In re City of Rochester, 165 
N.Y.S. 1026, 100 Mlsc. 421. 
N.D.-^Wasllen v. City of Hillsboro, 
188 N.W. 738, 48 N.D. 1113. 

Tex.—Washington Heights Independ¬ 
ent School Dist. V. City of Fort 
Worth, Civ.App., 261 S.W. 841— 
Cohen v. City of Houston, Civ. 
App., 205 S.W. 767, error refused. 

48 aj. p 111 note 9. 

Board of arbitrators 

(1) Under statute providing for an¬ 
nexation to any incorporated city or 
town of territory contiguous thereto 
and setttog up machinery for ac¬ 
complishing annexation, legislative 
intent was that board of arbitrators 
would be required to order annexa¬ 
tion if it found that benefits of mu¬ 
nicipality were or could be made 
available within a reasonable time 
to territory desired to be annexed 
and could not withhold annexation 
arbitrarily so that statute was not in¬ 
valid as unlawfully delegating legis¬ 
lative power to board of arbitrators. 
N.M.—City of Albuquerque, 207 P.2d 

1017, 58 N.M. 334. 

(2) If legislature intended to con¬ 
fer uncontrolled power on board of 
arbitrators to decide question of an¬ 
nexation without regard as to wheth¬ 
er benefits of municipality were or 
could be available within a reasona¬ 
ble time to territory desired to be 
annexed as provided in statute, stat¬ 
ute would be invalid as constituting 
an unlawful delegation of legislative 
power.. 

N.M—Cox ▼. City of Albuquerque, 
supra. 

Diseomiectloa of farm lands 
Ii.1923 c 172, relating to disconnec¬ 
tion of farm lands from' city, and 
prescribing conditions on which own¬ 
ers thereof may have them discon¬ 
nected as matter of right, does not 
vest power in city council or courts 
other than to determine existence of 
facts set forth in law itself, and is 
not unconstitutional as delegating 
legislative power to city council or 
court, 

N.D.—Wishek v. Hildenbrand, 204 
N.W. 864, 52 NJ:>. 672—Bnderson v. 
Hildenbrand, 204 N.W. 356, 52 N.D. 
638. 

Some zQle oitles 

(1) The statute authorizing home 
rule cities to extend their boundary 
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and protection of municipal property ;29 elections and slum dearance, and the creation of commissions 
and the right of suffrage;®** education;®® housing for such purpose;®® the administration of rent con- 


limits and annex adjacent territory Is 
not invalid as unconstitutional dele¬ 
gation of legislative power to munic¬ 
ipal corporation, as Home Rule 
Amendment to constitution author¬ 
izes such cities to fix and extend 
their boundaries and annex terri¬ 
tory, subject to limitations in gen¬ 
eral laws. 

Tex.—^Dallas County "Water Control 
& Imp. Dist Xo. 3 v. City of Dal¬ 
las, 233 S.W.2d 2S1, 149 Tex. 362, 
certiorari denied 71 S.Ct. 671, 340 
U.S. 952, 95 LuEd. 586. 

(2) Power to legislate, which in¬ 
cludes extending corporate limits of 
municipalities, can be delegated by 
the general assembly under constitu¬ 
tional provision directing general as¬ 
sembly to provide for uniform sys¬ 
tems of county and municipal govern¬ 
ment and for optional plans of both, 
only by Incorporating such delegated 
power in uniform systems of munici¬ 
pal government enacted by the gen¬ 
eral assembly; the attempt by Mu¬ 
nicipal Home Rule Law to delegate 
to municipalities legislative power, 
including power to lesrislate extension 
of corporate limits by initiative and 
referendum, is unconstitutional and 
void because not embraced in uni¬ 
form systems of government enacted 
by the general assembly. 

Ga.—Phillips v. City of Atlanta, 77 

S. E.2d 723, 210 Ga. 72, followed in 
Town of Garden City v. Long, 77 S. 
E.2d 727, 210 Ga. 78. 

£aiid arotULd inlaad lake 

The legislature may authorize 
city's acquisition for municipal pur¬ 
poses of land around in inland lake 
navigable In fact, but not in law, al¬ 
though such acquisition may prevent 
access to the lake, except by its per¬ 
mission. 

N.T.—^In re City of Rochester, 165 N. 

T. S. 1026, 100 Mlsc. 421. 

Xa Oeoxgla, the constitutionality of 
Act Aug. 21, 1911, § 2, creating a 
new charter for the city of Baxley, 
which defines the corporate limits 
thereof and allows the municipal au¬ 
thority an option to extend the same 
within fixed bounds, attacked as in 
conflict with Const, art 3 § 1 par 1, 
waa affirmed by an evenly divided 
court. 

Ga.—Bennett v. City of Baxley, 99 
S.E. 864, 149 Ga. 275. 

29. Mont.—State ex rel. City of Mis¬ 
soula V. Holmes, 47 P.2d 624, 100 
Mont 256, 100 AL.R 58L 

30u Mo.—Kansas City v. J. I. Case 
Threshing Mach. Co., 87 S.W.2d 
195, 337 Mo. 913. 

Power to detezmlne right to vote 
Act establishing new boundaries 
for city of Winter Haven, which was 
to take effect on approval in election 


to be called by mayor-commissioner, 
was not an unlawful delegation of 
legislative power by griving adminis¬ 
trative official sole power of deciding 
whether people should be allowed to 
vote on act 

Fla.—City of Winter Haven v. State 
ex reL Landis, 170 So. 100, 126 Fla. 
892. 

Tn Shode 

(1) statute purporting to delegate 
to municipalities authority to pre¬ 
scribe nonpartisan elections for mu¬ 
nicipalities, to fix time of elections, to 
fix requirements for candidates, or 
purporting to delegate any other pow¬ 
er essential to the conduct and con¬ 
trol of municipal elections, would 
constitute an unconstitutional delega¬ 
tion of power vested in General As¬ 
sembly. 

R.I.—Opinion to the Senate, 102 A. 2d 
118—Opinion to the Senate, 101 A. 
2d 879. 

<2) However, statute authorizing 
municipalities to choose one of three 
municipal election codes prescribed 
by general assembly, provided that 
such codes set forth all provisions 
necessary to hold the elections and 
set forth time and type of election at 
which electors could choose a code 
under which to hold municipal elec¬ 
tions, would not constitute an un¬ 
constitutional delegation of power 
vested in General Assembly. 

RL—Opinion to the Senate, 102 A.2d 
118. 

31. Mo.—Kansas City v. J. L Case 
Threshing Mach. Co., 87 S.W.2d 
195, 337 Mo. 913. 

Effect of delegated power 
Although delegation by the legisla¬ 
ture to the electorate of city of leg¬ 
islative power over education is per¬ 
missible, the legislature’s plenary 
power of legislating In that field is 
not thereby limited or impaired, but 
until the legislature has acted to 
create a lack of hairmony between 
its law and the provisions of the 
city home rule charter, the leglsla/- 
tive power exercised by the electorate 
has the same force and effect as if 
exercised by the legislature itself. 
Mlnn.-^Board of Education of City of 
Minneapolis v. Erickson, 295 N.W. 
302, 209 Minn. 39. 

32. Ala.—Brammer v. Housing Au¬ 
thority of Birmingham Dist., 195 
So. 256, 239 Ala. 280. 

iCaL—^Housing Authority of Ik>s An¬ 
geles County V. Dockweiler, 94 P. 
2d 794, 14 CaL2d 437. 

Gsu—Williamson v. Housing Author¬ 
ity, etc., of Augusta, 199 SJB. 43, 
186 Ga. 673. 

Ill.—^People ex reL Gutknecht v. City 
of Chicago, 121 K.E.2d 791, 8 Ill. 
2d 539—Krause v. Peoria Housing 
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Authority, 19 N.E.2d 193, 370 Ill. 
356. 

Ky.—Spahn v. Stewart, 103 S.W.2d 
651, 268 Ky. 97, 

La.—State ex rel. Porterle v. Hous¬ 
ing Authority of New Orleans, 182 
So. 726. 190 La. 710. 

Me.—Crommett v. City of Portland, 
107 A.2d 841, 160 Me. 217. 

Md.—^Matthaei v. Housing Authority 
of Baltimore City, 9 A.2d 836, 177 
Md. 506. 

N. J.—^Kantor v. City of Perth Amboy, 
10 A.2d 184, 123 N.J.Law 604. 

N.T.—Davidson v. City of Elmira, 44 
N.T.S.2d 302, 180 Misc. 1062. af- 
firmed 46 N.T.S.2d 665, 267 App.Div. 
797, appeal denied 47 N.T.S.2d 604, 
267 App.Div. 926. 

N.C.— Ck>rpu8 Juris Secundum cited In 
Cox V. City of Kinston, 8 S.E.2d 252, 
266, 217 N.C. 391—Wells v. Housing 
Authority of City of Wilmington, 
197 S.E. 698, 213 N.a 744. 

Creation of honsittg commission 

(1) Statute authorizing cities of 
first class to create municipal hous¬ 
ing commission for purpose of clear¬ 
ance of slums and erection and main¬ 
tenance of low-cost houses is not void 
as delegation to mayors of such cit¬ 
ies of legislative power, since mayors 
have only power of appointment; nor 
is it void on the ground that the 
commission Is vested with legislative 
power. 

Ky.—Spahn v. Stewart, 108 S.W.2d 
651, 268 Ky, 97. 

(2) Statutes authorizing creation 
of housing commissions held valid. 
Ky.—Webster v. City of Frankfort 

Housing Commission, 168 S.W.2d 
344, 293 Ky. 114. 

N.C.—Cox V. City of Kinston, 8 S.B. 

2d 252, 217 N.a 391. 

Va.—^Mumpower v. Housing Author¬ 
ity of City of Bristol, 11 S.B.2d 732, 
176 Va. 426. 

BstabUshmeut of standards 

(1) Where sufficient standards are 
prescribed by the legislature for the 
guidance of the local authorities, the 
delegation of power is not unconsti¬ 
tutional. 

U.S.—^Berman v. Parker, App.D.a, 
76 S.Ct. 98. 

U. S. V. Friedman, D.aiowa, 89 
F.Supp. 957. 

IlL—^Zisook V. Maryland-Drexel 
Neighborhood Redevelopment Corp., 
121 N.E.2d 804, 8 HL2d 539—Zum 
I V. City of Chicago, 59 N.E.2d 18. 
889 111. 114. 

Neb.—Lennox v, BCouslng Authority 
of City of Omaha, 29.0 N.W. 451, 137 
I Neb. 682, supplemented 291 N.W. 
100, 137 Neb. 582. 

Nev.—^McLaughlin v. Housing Au¬ 
thority of City of Las Vegas, 227 
P.2d 20$, 68 Nev. 84. 
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trols; the administration of justice,*8 and various | other powers pertaining to local self-government.3* 


jT.H.—^Velishka v. City of Nashua, 
106 A.2d 671. 

N.Y.—^Borek V. Colder, 74 N.Y.S.2d 
675, 190 Misc. 366. 

—^Ferch v. Housing Authority of 
Cass County, 69 N.W.2d 849. 

Wls.—^David Jeffrey Co. v. City of 
Milwaukee, 66 N.W.2d 862, 267 Wis. 
659. 

(2) The delegation of power is in¬ 
valid where insufficient standards are 
established by the legislature. 

Xj.s,—Woods V. Shoreline Cooperative 
Apartments, D.C.111., 84 P.Supp. 660, 
reversed on other grounds XT. S. v. 
Shoreline Coop. Apartments, 70 S. 
Ct. 248, 338 U.S. 897, 94 L..Ed. 651, 
rehearing denied 70 S.Ct. 343, 338 

U. S. 939, 94 L..Bd. 579. 

(3) Statute providing for creation 
of housing authorities was held not 
unconstitutional as delegating to 
council of city power to declare 
whether housing authority shall be 
created without prescribing any defi¬ 
nite standard to guide city council 
Tenn.—^Knoxville Housing Authority 

V. City of Knoxville, 123 S.W.2d 
1086, 174 Tenn. 76. 

nndiiig of looia oonditionji 
In enacting slum clearance and low 
rent housing statute, legislature de¬ 
termined that slum conditions exist¬ 
ed in state and had authority to del¬ 
egate to city or county authorities 
power to make final finding whether 
such condition existed in particular 
city or county and to make such find¬ 
ings conclusiva 

NJ>.—^Perch v. Hotislng Authority of 
Cass County, 69 N.W.2d 849. 
Matters relating to contracts be¬ 
tween housing authority and city un¬ 
der Hotislng Authorities Law are ad¬ 
ministrative only for purpose of giv¬ 
ing state-wide effect to legislative 
policy, and are therefore acts which 
the legislature may delegate as pro¬ 
vided by statute. 

CaL—Kleiber v. City and County of 
San Pranclsco, 117 P.2d 657, 18 CaL 
2d 718. 

Mass.—^Russell v. Treasurer and Re¬ 
ceiver GeneraL 120 N.E.2d 388. 

83. Mo.—^Kansas City v, J. I. Case 
Threshing Mach. Co., 87 S.W.2d 
195, 337 Mo. 913. 

34. Construction of sidewalks by ad- 
Jac^t owners 

The legislature may delegate to 
municipal corporations the power to 
require the construction of pave¬ 
ments by property owners adjacent 
to their premises, and in base of de¬ 
fault the municipality may be em¬ 
powered to do the work and collect 
the cost thereof of such owners. 

Tenn.—City of South Pulton v. Ed¬ 
wards, 251 S.W. 892, 148 Tenn. 130. 
Corporations 

Under statute authorizing citizens 
16 C. J.S.—48 


and taxpayers of municipalities to 
organize nonprofit corporations for 
purpose of promoting trade by induc¬ 
ing manufacturing enterprises to lo¬ 
cate in state, functions of such corpo¬ 
ration are local in character, so that 
legislature could properly delegate to 
municipality power to form, super¬ 
vise, and control corporations, within 
limits and requirement set by legisla¬ 
ture. 

Ala.—Opinion of the Justices, 49 So. 
2d 176, 264 Ala. 606. 

XHiylight Saving Act L.1921 c 70, 
as amended by L.1921, c 260, did not 
delegate to municipal bodies legis¬ 
lative power to establish standard 
time for their territory, but fixed a 
standard time which the municipali¬ 
ties and villages were thereby au¬ 
thorized to adopt. 

N.T.—Brlegel v. Day, 196 N.T.S. 296, 
202 App.Div. 484. 

amlmmt domain 

The statutes authorizing cities to 
condemn lands in or near areas zoned 
as business, commercial or industrial 
districts for off-street parking facil¬ 
ities, and to improve such lands, by 
construction of buildings thereon or 
otherwise, to provide such facilities, 
provides adequate general standards 
for such cities* use of their discretion 
in carrying out local details for ac¬ 
quiring such facilities, and hence are 
not unconstitutional as illegally dele¬ 
gating legislative power to such 
cities. 

Kan.—State ex reL Hawks v. City of 
Topeka, 270 P.2d 270, 176 Kan. 240. 

Morse meat 

(1) New York city ordinance re¬ 
quiring “decharacterization** of horse 
meat in the manner and with materi¬ 
als satisfactory to the Department of 
Health is within the legislative com¬ 
petence to enact, and does not consti¬ 
tute an invalid delegation of legisla¬ 
tive power. 

N.Y.—Quaker Oats Co, v. City of New 
York, 68 N,E2d 593, 295 N.Y. 527— 
Hill Packing Co. v. City of New 
Yoric, 68 N,B.2d 693, 296 N.Y. 627, 
affirmed 67 S.Ct. 1314, 381 U.S. 787, 
91 L.Ed. 1817, rehearing denied 67 
S.Ct 1749, 831 U.S. 870, 91 L.Bd. 
1878. 

(2) New York City Sanitary Code 
subdivision requiring, inter alia, that 
horse meat be cut in small pieces or 
decharacterized was not unreason¬ 
able, arbitrary oppressive or capri¬ 
cious; and did not constitute an in¬ 
valid delegation of legrislative power. 
N.Y.—^People v. Schneiderman, 119 

N.Y.S.2d 688, 203 Misc. 1064. 

Operation of public utilities 

(1) Legislature has authority to 
grant fourth-class cities power to 
acquire, maintain, and operate water, 
gas, electric power, light, heat, tele- 
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phone, and telegraph services for 
benefit of such cities, their inhabi¬ 
tants, and all persons therein, in the 
absence of constitutiozial provision 
to contrary. 

Ky.—^Reconstruction Finance Corpo¬ 
ration V. City of Richmond, 61 S. 

W.2d 631, 249 Ky. 787. 

(2) A statute and an ordinance en¬ 
acted thereunder, empowering ad¬ 
ministrative board to grant corpora¬ 
tion right to operate public utility 
owned by municipality did not dele¬ 
gate legislative authority in viola¬ 
tion of constitution. 

Ohio.—State v. Cincinnati St. Ry. Co., 
119 N.B. 735, 97 Ohio St. 283. 

Pilotage and pilot boards 
Acts 4th Called Sess.1920 c 3, au¬ 
thorizing cities of a certain popula¬ 
tion and situation to appoint pilot 
boards and define their powers and 
duties, and giving the cities Juris¬ 
diction over pilotage between the 
Gulf and their respective ports, and 
power to appoint, suspend, or dis¬ 
miss branch pilots or deputy pilots, 
does not delegate legislative power, 
but, as is permissible makes the 
cities state agencies for accomplish¬ 
ing the purposes of the law. 

Tex.—O’Brien v. Ammerman, 247 S. 
W. 270, 112 Tex. 264. 

Power to issue Uoeiises 

(1) Authority to license parades 
and processions. 

N.H—State v. Cox, 16 A.2d 508, 91 
N.H, 137, affirmed Cox v. State of 
New Hampshire, 61 S.Ct. 762, 312 
U.S. 669, 86 L.Bd. 1049, 133 A.L.R. 
1396. 

(2> Power to license businesses 
and occupations. 

W.Va.—^Brackman's, Inc., v. City of 
Huntington, 27 S.B.2d 71, 126 W. 
Va. 21. 

(3) Power to issue licenses for sale 
of intoxicating liquor. 

R.I.—^Dl Traglia v. Daneker, 115 A. 
2d 345. 

Begulatioii of busliiess 

(1) The legislature may delegate 
to municipal corporations the right 
to regulate various forms of busi- 
nesa 

Pla—State ex reL Resmolds v. City 
•of St. Petersburg, 183 So. 804, 133 
Pla. 766. 118 A.L.R. 667. 

Iowa.—City of Ames v. Gerbracht, 
189 N.W. 729, 194 Iowa 267. 

(2) The authority of the state to 
classify businesses and occupations 
for regulation may be delegated to 
its municipalities. 

N.J.—^Rlng V. Mayor and Council of 
Borough of North Arlington, 66 A. 
2d 744, 136 N.J.Law 494, affirmed 
61 A2d 508, 1 N.J. 24, appeal dis¬ 
missed, 69 S.Ct. 250, 835 U.S. 889, 
93 L.Ed. 427. 
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The legislature, however, may not delegate to a 
city operating a street railroad, power to exempt 
itself from liability for injuries caused by negligence 
in the operation of such railroad and, while the 
legislature may delegate to a local administrative 
ofiicer who has been given control of the granting 
of licenses a measure of discretion in the formula¬ 
tion of tests for the determination of applicant’s fit¬ 
ness, within a standard fixed by statute,a statute 
which, without fixing any standard, authorizes a 
local officer in his discretion to determine applicant’s 
right to a license or to a renewal thereof, is in- 
valid.37 

Amendment of charters; home rule provisions. 
Statutory provisions delegating to mimicipal corpo¬ 
rations the power to frame or amend their own 
charters are valid under the constitutions of some 
states,38 but void under those of others, as dele¬ 
gating legislative power to local authorities.^® 


Where the constitution of the state extends the 
power of enacting or amending a city charter only 
to the legal voters of a mtmicipality, the legislature 
is without power to confer such authority on a dty 
council or commission.^® On the other hand, the 
Home Rule provision of the New York constitution, 
as amended, under which the legislative body of a 
city could submit to the electorate a new charter, 
was held not to prevent the state legislature from 
authorizing the mayor to appoint a commission to 
amend the charter.^^ A statute delegating to a city 
clerk of a city operating under a charter form of 
government authority to determine the form of an 
initiative petition relating to the amendment of the 
charter, has been held constitutional.^^ 

Granting franchises. The sovereign power to 
grant franchises may be delegated to a municipal¬ 
ity.^® 


Sopervisrioa of pablio employmeiLt 
A statute authorizlngr appointment 
of city personnel commissioner and 
personnel director to supervise em¬ 
ployment of workers in named city 
departments, whicli empowered city 
council to extend such supervision 
to other city departments, was not 
unconstitutional as improper delesra- 
tion of legislative power to city coun- 
ciL 

Ky.—^Kerr v. City of Louisville, 111 
S.W.Zd 1046, 271 Ky, 335. 

Taking* of ilah 

The Legislature may delegate to a 
municipality the power to regulate 
the taking of dsh within its corporate 
limits. 

Fla.—Nash v. Vaughn, 182 So. 827, 
133 Fla. 499. 

Water supply 

The state may delegate to munici¬ 
palities the function of diverting wa¬ 
ter for the use of the Inhabitants of 
the state. 

U.S.—City of Trenton v. State of New 
Jersey. N.J., 43 S.Ct. 534, 262 U.S. 
182, 67 L.Bd. 937, 29 A.L.R. 1471. 
SSonisg 

(1) Particular acts with respect to 
municipal zoning have been held val¬ 
id. 

Ill.—Downey v. Grimshaw, 101 NJ5L 
2d 275, 410 la 21. 

Mass,—^Leahy v. Inspector of Build¬ 
ings of City of New Bedford, 31 
N.R2d 436, 308 Mass. 128. 

N.BL—Brady v. City of Keene, 4 A.2d 
658, 90 N.H. 99. 

N.J.—Ward v. Scott, 93 A.2d 385, 11 
N.J. 117. . 

N.T.—^Bowen v. Hlder, 37 N.T.S.2d 
76. 

Tenn.—-Henry v. "White, 250 S.W.2d 
70. 194 Tenn. 192. 

(2) In Georgia, prior to adoption 
of constitution of 1945, general as¬ 


sembly had no authority to grant 
right to enact zoning or planning 
laws to municipalities, other than 
those specified in 1928 amendment 
to constitution of 1877, which did 
not include city of Pearson, and zon¬ 
ing ordinance passed by city of Pear¬ 
son on September 11, 1945, prior to 
act conferring on municipalities gen¬ 
erally right to pass zoning ordinances 
was invalid. 

Ga.—City of Pearson v, Glidden Co., 
55 S.m2d 125, 205 Oa. 738. 

35. Tex.-«^Reegan v. City of Galves¬ 
ton, Civ.App„ 24 S.W.2d 61, error 
dismissed—Green v. City of Ama¬ 
rillo. Civ.App., 244 S.W. 241, af¬ 
firmed City of Amarillo v. Green, 
Com.App., 267 S.W. 702. 

36^ Mont.—State v. Stark, 52 P.2d 
890, 100 Mont 365. 

Standards of qLualifioations provided 
Statute requiring persons to ob¬ 
tain a license before engaging in the 
business of private detectives, that 
I the application shall be submitted to 
ithe fire and police commissions of 
municipalities, etc., is not an unlaw¬ 
ful delegation of legislative powers, 
the act providing a standard of 
qualifications, and authorizing the 
issuance of a license only to persons 
of good character, competency, and 
integrity. 

Wis.—^Manufacturers’ & Merchants’ 
Inspection Bureau v. Buech, 181 N. 
W. 125, 178 Wis. 433. 

Pawnbrokers 

The statute authorizing city gov¬ 
erning body to limit by ordinamce 
number of pawn shops in city and 
prohibiting city hustings court from 
granting license to pawnbroker after 
city revenue officer’s filing of state¬ 
ment that maximum number of pawn 
shops authorized by ordinance have 
been licensed, and city ordinance lim- 
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itlng number of licensed pawn shops 
in such city to 12, are not unconsti¬ 
tutional as giving arbitrary power 
or delegating legislative authority. 
Va.—Flax V. City of Richmond, 52 S. 

K.2d 250, 189 Va. 273. 

37. N.T.—Selgnlous v. Bice, 6 N.B. 

2d 91, 273 N.T. 44. 

Sale of goods 

Act to regulate sale and advertis¬ 
ing for sale of goods and requiring 
one selling goods purporting to be a 
bankrupt’s stock, or as damaged by 
fire, or representing the sale as a 
closing-out sale, etc., was held in¬ 
valid because delegating legislative 
power to city clerk to whom was 
left definition of closing-out sale and 
other enumerated sales to conduct 
which license was required. 

HL—^People V. Tonker, 184 NJB. 228, 
351 Ill. 139. 

138. Fla.—State ex reL Brown v. 

I Emerson, 171 So. 668, 126 Fla. 676. 
N,J.—^Bucino V. Malone, 96 A.2d 669, 
12 N.J. 380. 

12 C.J. p 861 note 37. 

33. Mich.—^Elliott V. Detroit, 84 N. 

W. 820, 121 Mich. 611. 

12 C.J. p 861 note 38. 

40. Or.—Blrnle v. La Grande, 158 P. 
415, 78 Or. 681. 

41. N.T.—^Mooney v. Cohen, 4 N.B.2d 
73, 272 N.T. 83, remittitur amended 
4 N.B.2d 821, 272 N.T. 597. 

42. OkL—^In re Initiative* Petition 
No. 4, for Repeal of Charter of 
City of Cushing. 23 P.2d 677, 165 
OkL 8. 

43. Ky.—Hatcher v. Kentucky & 
West Virginia Power Co., 133 S.W. 
2d 910, 280 Ky. 583—Trl-State Fer¬ 
ry Co. V. Bimey, 31 S.W.2d 982, 235 
Ky. 540, appeal dismissed' 51 S.Ct 
849, 288 U.S, 868, 75 I^Bd. 1471— 
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Regulation of public utilities; rates. The legis¬ 
lature may constitutionally delegate to municipal 
corporations the power to regulate the business of 
common carriers within the municipality,and that 
of public utilities.^^*5 So, the power to regulate the 
rates of common carriers^^ a^d other public serv¬ 
ice companies,^® as well as the power to establish 
rates by contract,^^ may, in general, be delegated 
by the legislature to municipal corporations; but 
such delegation does not include the power to fix 
charges to the munidpality itself,48 nor does it in¬ 
clude the power to confer on a public service corpo¬ 


ration, for a fixed period, the right to charge a cer¬ 
tain rate;^® and in ascertaining whether the right 
to regulate rates has been conferred on a city the 
courts are governed by the rule that delegation of 
the sovereign right to regulate rates must be clearly 
and unmistakably expressed or necessarily implied 
from powers expressly granted,^^ and all doubts 
must be resolved against the city.si The legislature 
cannot, by statute, authorize a mimicipality to make 
a contract as to public utility rates which will pre¬ 
vent the state from fixing reasonable rates, regard¬ 
less of the contract.5^ 


Irvine Toll Bridge Co. v. Bstill 
County, 275 S.W. 634, 210 -Ky. 170. 

—^People ex rel. Lehigh Valley 
R. Co. V. State Tax Commission, 
202 N.Y.S- 310, 206 App.Div, 649, 
affirmed People ex rel. Lehigh Val¬ 
ley R. Co. V. Soxe, 148 N.E. 718, 
240 N.T. 691. 

Greenberg v. City of New York, 
274 N.Y.S. 4, 162 Misc. 488. 

26 C.J. P 1025 notes 80, 81. 

Perpetual fraiichise 
The power to grant a perpetual 

franchise may be delegated to a mu¬ 
nicipality. 

Del.—^Eastern Shore Public Service 
Co. V. Town of Seaford, 2 AL.2d 266, 
28 DeLCh. 199, appeal dismissed 
59 S.Ct. 483, 806 U.S. 616, 83 L.Ed. 
1024, rehearing denied 59 S.Ct. 589, 
306 U.S. 668, 83 L.Ed. 1063. 

44i Ark.—City of Pine Bluff v. Ar¬ 
kansas Traveler Bus Co., 285 S. 
W. 376, 171 Ark. 727. 

N.H.—State v. Guertin, 193_.A-. 2^7. 

N.Y.—Village of Bronxville v. Malf- 
bie, 80 NJB12d 476, 284 N.Y, 206. 

4A5 Neb.—Clough v. North Central 
Gas Co., 84 N.W.2d 862, 160 Neb. 
418, rehearing denied 36 N.W.2d 
573, 161 Neb. 76. 

45. Mich.—^Traverse City v. Michi¬ 
gan Railroad Commission, 168 N. 
W. 481, 202 Mich. 576. 

N.H.—State y. Guertin, 193-A. 237.. 

12 CJr. p 862 note 40, 

N.Y.—Queens-Nassau Transit Lines 
V. Maltbie, 61 N.Y.S.2d 81, 186 
Misc. 424, affirmed E^t Side Omni¬ 
bus Corp. V. Maltbie, 63 N.Y.S.2d 
712, 271 AppJ^iv. 81, affirmed, Q- 
N. T. L. V. M., 72 N.B.2d 618, 296 
N.Y. 893, East Side Omnibus Corp. 
V. Maltbia .72 N.E.2d 619, 296 N.Y. 
894, Eighth Ave. Oorp. v. Maltbie, 
72 N.B.2d 819, 296 N.Y. 896, New 
York City Omnibus Corp.. v. Malt- 
-bie, 72 N.E.2d 620, 296 N.Y. 898, 
Madison Ave. Coach Co. v. Maltbie, 
72 NJB.2d 620, 296 N.Y. 897, Green 
Btm Lines y. Maltbie, 72 N.E.2d 621, 
296' N,Y. 899, and Manhattan & 
Queens Bus Corp, :.v. Maltbie, 72 
NJEl2d 622, 296 N.T. 901. 

40 . U.S.—Interborough Rapid Trans¬ 
it Co. V, GUchrist. D.aN.T,, 26 F. 
2d 912, reversed on other grounds 


Gilchrist v. Interborough Rapid 
Transit Co., 49 S.Ct 282, 279 U.S. 
159, 73 L.Ed. 662. 

Ky.—Klein v. City of Louisville, 6 
S.W.2d 1104, 224 Ky. 624. 

Minn.—Western States Utilities Co. 

V. City of Waseca, 66 N.W.2d 256. 
N.Y.—^In re Niagara, Lockport & On¬ 
tario Power Co., 241 N.Y.S. 162, 
229 App.Div. 296. 

Tenn.—Tennessee Electric Power Co. 
V. City of Chattanooga, 114 S.W.2d 
441, 172 Tenn. 606. 

Tex.—^Kousal v. Texas Power & 
Light Co., 179 S.W.2d 283, 142 Tex. 
461. 

Texas-Louisiana Power Co. v. 
City of Parmersville, Com.App., 67 
S.W.2d 235. 

City of Baytown v. General Tel. 
Co. of the Southwest Civ.App., 256 
S.W.2d 187, refused no reversible 
-error—Community Natural Gas Co. 
V. Natural Gas & Fuel Co., Civ. 
App., 34 S.W.2d 900—Green v. San 
Antonio ‘Water Supply Co., Civ. 
App., 193 S.W. 463. 

Va.—City of Richmond v. Virginia 
Ry. & Power Co., 126 S.E. 363, 141 
Va. 69. 

12 C.J. p 862 note 41. 

Public utilities operated by munici¬ 
pality are within the rule. 

Ga.—Georgia Public Service Commis¬ 
sion V. City of Albany, 179 S.E. 369, 
180 Ga. 856. 

Express terms or by implicatioii 
The legislature may delegate to 
municipalities its power to fix rates" 
to be charged by utilities but only in 
express terms or by necessary impli¬ 
cation. 

Mich.—City of Detroit v. Public Util¬ 
ities Commission, 286 N.W. 368, 
288 Mich. 267. 

unjuirt disoxlmiiiatioiis aa&d excessive 
choigvs 

Under constitution, legislature has 
power to delegate to a municipality 
the power to correct abuses and to 
prevent unjust discrimination and ex¬ 
cessive charges by persons and cor¬ 
porations engag^ in performing 
service of public nature. . 

Pla.—^Florida Power Corp. v. Pinellas 
Utility Board, 40 So.2d 350, rehear¬ 
ing denied 40 So.2d 844. 
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47. U.S.—^Railroad Commission of 
California v. Los Angeles Ry. Cor¬ 
poration, Cal., 50 S.Ct. 71, 280 U. 
S. 145, 74 L.Ed. 234. 

Ky.—Southern Bell Telephone & Tel¬ 
egraph Co. V. City of Louisville, 
96 S.W.2d 696, 266 Ky. 286. 

Va.—City of Richmond v. Virginia 
Ry. & Power Co., 126 S.E. 853, 141 
Va. 69. 

48. N.M.—^Agua Pura Co. v. Las 
Vegas, 60 P. 208, 10 N.M. 6, 50 
L.R.A. 224. 

49. U.S.—Home TeL, etc., Co. v. Los 
Angeles, CaL, 29 S.Ct. 60, 211 U.S. 
265, 68 L.Ed. 176. 

50. U.S.—^Railroad Commission of 
California v. Los Angeles Ry. Cor¬ 
poration, Cal., 50 S.Ct. 71, 280 U. 
S. 145, 74 L.Ed. 234. 

Ky.—Southern Bell Telephone & Tel¬ 
egraph Co. V. City of Louisville, 
96 S.W.2d 695, 265 Ky. 286. 

Mich.—^Traverse City v. Michigan 
Railroad Commission, 168 N.W. 481, 
202 Mich. 575. 

N.Y.—^In re Niagara, Lockport & On¬ 
tario Power Co., 241 N.Y.S. 162, 
229 App.Div. 295. 

Or.~Woodburn v. State Public Serv¬ 
ice Commission, 161 P. 391, 82 Or. 
114. 

S.C.—Charleston Cons. R., etc., Co. 
V. Charleston, 75 S.E. 390, 92 S.C. 
127. 

Xmplloatiou of power 

Grant to a municipality of power to 
make an inviolable contract for rates 
to be charged by public utilities must 
be in clear and unequivocal terms, 
and intent to make such grant of 
power will not be implied. 

Minn.—Western States Utilities Co. 

V. City of Waseca, 65 N.W.2d 255. 
61. N.Y.—^In re Niagara, Lockport 
& Ontario Power Co., 241 N.Y.S. 
162, 229 App.Div. 295. 

Or.—^Woodburn v. State Public Serv¬ 
ice Commission, 161 P. 391, 82 Or. 
114. 

52. Mo.—State ex rel. Kansas City 
Public Service Co. v, Latshaw, 80 
S.W.2d 105, 325 Mo. 909. appeal 
dismissed Latshaw v. State of 
Missouri ex reL Kansas- City Pub¬ 
lic Service . Co., 61 .S.Ct 101, 282 
U.S. 806, 75 L.Ed. 723. 
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A charter provision, authorizing the city commis¬ 
sioner of water supply, gas, and electricity to exer¬ 
cise superintendence, regulation, and control of 
water companies supplying water to a portion of 
the city, is not unconstitutional as delegating power 
to regulate the business of water companies without 
giving notice, holding hearings, or compiling re- 
viewable records.®^ On the other hand, a provision 
in the charter investing such commissioner with ju¬ 
risdiction over water rates has been held invalid 
since the charter conferred no power on the com¬ 
missioner to investigate the reasonableness of the 
rates, notwithstanding a provision for judicial re¬ 
view of the rates fixed.^*^ 

Offices and officers. While it would seem that the 
power of the legislature to create public offices gen¬ 
erally cannot be delegated,^ 5 it has been held that 
the power of the legislature to create and to abolish 
municipal offices and to define and change their 
powers and duties may be delegated to municipali¬ 
ties,^® as may also the power to determine the qual¬ 
ifications of elective officers,and to determine the 
precise method of choosing officers in mimicipalities 
which have adopted a home rule law.®® So, the 
legislature may delegate to the governing body of 
a municipality the power to fix®® or change®® the 


compensation of municipal officers, and to provide 
for, and arrange the pa3rment of, pensions.®®-® 

A statute authorizing police commissioners to fix 
the salaries of policemen has been held valid,and 
it has even been held that municipal corporations 
may be authorized to fix the salaries of certain coun¬ 
ty officers whose duties are performed within such 
corporations;®® but where a city has adopted the 
commission manager form of government, a statute 
delegating to the commission and council the power 
to fix the salaries of city officers, without any maxi¬ 
mum limit as to the amount, has been held invalid.®® 
A general law providing that after a specified date 
a policeman or fireman shall be retired on his at¬ 
taining a designated age, if so ordered by the head 
of the department, has been held an unwarranted 
delegation of power to the department heads to ex¬ 
ercise their discretion to determine to whom the 
law should apply among those in the same situa- 
tionM 

Local courts and judges. The legislature may 
not delegate to municipal authorities the power to 
control the organization of local courts specially 
committed to the legislature,®® and a statute pro¬ 
viding for the appointment of police justices by 


53. N.T.—City of New York v. New 
York Water Service Corporation, 
8 N.E1.2d 294. 274 N.Y. 100. 

54. N.Y.—New York City v. Maltbie, 
287 N.Y.S. 8$8, 159 Misc. 276, af¬ 
firmed City of New York v. Malt- 
We, 289 N.Y.S. 562, 248 App.Div. 
39, affirmed 8 N.E,2d 289, 274 N.Y. 
90. 

55. Mo.—State ez reL Field v. SmitW 
49 S.W.2d 74, 329 Mo. 1019. 

56. Fla.—Jacksonville v. Bowden. 64 
So. 769, 67 Fla. 181, L.,R.A.1916D 
913. Ann.Cas.l915D 99. 

Mass.—^Nichols v. Commissioner of 
Public Welfare, 40 N.E.2d 275, 811 
Mass. 125. 

XmpeadimeaLt of municipal officers 
In determlninc: whether the statute 
authorizinsT the impeachment of mu¬ 
nicipal officers for mismanafirement 
constitutes an Improper dele^tion of 
legrislatlve power the entire statute 
must be examined in order to ascer¬ 
tain whether there is a reasonably 
clear standard to govern the delegat¬ 
ed discretion; and under such stat¬ 
ute the city council must determine 
from the evidence whether a munici¬ 
pal officer is guilty of the charges I 
preferred against him and if the i 
officer is found guilty the law pro¬ 
vides for his removal and hence there 
was no improper delegation of legis¬ 
lative power. 

Pa.—^Zn re Marshall, 69 A.2d 519, 363 
Pa. 326. 


57. Mich.—Coxe v. Carson, 160 N.W. 
534, 194 Mich. 304. 

68. N.Y,—^Bareham v. City of Roch¬ 
ester, 158 N.B. 51, 246 N.Y. 140. 

69. CaL—Slavich v. Walsh, 186 P.2d 
I 35, 82 Cal.App.2d 228. 

I La.—State ex rel. Gentry v. Mayor, 

I eta, of Tillage of Dodson, 49 So. 

I 635, 123 La. 903. 

I Mass.—Quinlan v. City of Cambridge, 
68 N.£.2d 11, 320 Mass. 124. 

Wyo.—Corpus Juris Secundum cited 
I in May v. City of Laramie, 131 P.2d 
800, 809, 58 Wyo. 240. 

60. Md.—Gould v. Baltimore, 87 A. 

I 818, 120 Md. 534. 

60.5 Fla.—Toorhees v. City of Mi¬ 
ami, 199 So. 313, 145 Fla. 402. 
Pension funds 

The statutory provisions authoriz¬ 
ing municipalities to create a pen¬ 
sion system for policemen and, pro¬ 
viding that a board of trustees with 
certain powers should be created are 
not unconstitutional as an attempted 
delegation of power to pass a law 
and to make rules for distribution of 
municipality's funds. 

Ohio.—Thompson v. City of Marion, 
16 N.B.2d 208, 134 Ohio St. 122. 

61. Ind.—Arnett v. State, 80 N.F. 
153, 168 Ind. 180, 8 L-RA.,N.S., 
1192. 

N.H.—Gooch v. Exeter, 48 A. 1100, 
70 N.H. 413, 86 Am.S.R. 637. 

62. Cal.—Scott v. Boyle, 128 P. 941, 
164 Cal. 32L 


83. Wyo.—State v. Sheldon, 213 P. 
92, 29 Wyo. 288. 

64. ni,—^Malloy V. City of Chicago, 
7 N.B.2d 320, 365 Ill. 604. 

65. Tex,—I>e Silvia v. State, 229 S. 
W. 542, 88 Tex.Cr. 684. 

Utah.—State v. Barker, 167 P. 262, 
50 Utah 189. 

Dictum to the effect tlmt a statute 
permitting mayor to reduce number 
of justices of special sessions would 
be invalid, as delegation of legisla¬ 
tive power, is stated in Davidson v. 
Walker, 226 N.Y.S. 829, 222 App.Div. 
437, reversed on other grounds 162 
N.B. 282, 248 N.Y. 867. 

Court established ia violatloa. of oo«u 
stitutioa 

Private act providing that mayor 
and city council at Nashville shall by 
ordinance provide for juvenile and 
domestic relations court, the judge 
of which shall he appointed by mayor, 
delegates to municipality legislative 
authority to establish inferior courts 
In violation of constitution and vio¬ 
lates constitutional provision that 
judges of inferior courts shall be 
elected by auallfied voters of district, 
and juvenile and domestic relations 
court established thereunder by city 
council of Nashville has no legal ex¬ 
istence and its judgments axe void. 
Tenn.—State ex rel. Haywood v. Su¬ 
perintendent, Davidson County 
Workhouse, 259 S,W.2d .169, 196 
Tenn. 266. .. 
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village councils, on the recommendation of the 
mayor, has been held void both as an attempt to vest 
in the councils the power to appoint judicial officers, 
and because the taking effect of the statute depend¬ 
ed on the approval of the mayor and councils.®^ 
On the other hand, it has been held that the legisla¬ 
ture may delegate authority to determine the need 
for establishing such courts,®^ and that a statute au¬ 
thorizing a city council to determine the amount of 
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costs to be paid by litigants in a municipal court 
was not an invalid delegation of legislative power.®* 
Streets, highways and bridges. A state, having 
full authority and power over public highways, may 
delegate its power of control to municipal authorities 
to act for and represent it,®* and may confer on 
municipal authorities the power to establish, alter, 
and improve streets,^® to construct bridges,'^®*® and 
to create commissions for such purpose ;^®*^® but a 


66. Ohio.—state v. Miller, 17 Ohio 
App. 309. 

67. Kan.—^Brown v. Arkansas City, 
11 P.2d 607, 135 Kan. 463—State 
V. Smith, 285 P. 542, 130 Kan. 228. 

68. BL—^People ex rel. Soble v. Gill, 
193 N.B. 192, 358 Ill. 261. 

69. Conn.—Cassidy v. City of Water- 
bury, 33 A.2d 142, 130 Conn. 237. 

Ga.—^Harbuck v. Hichland Box Co., 
63 S.B.2d 833, 207 Ga. 537. 

Iowa.—Central Life Assur. Soc. of 
the United States v. City of Des 
Moines. 171 N.W. 31, 186 Iowa 673. 
TTfin. — State V. French, 286 P. 204, 
130 Kan. 464. 

Me.—^Larson v. New England TeL & 
Tel. Co., 44 A.2d 1, 141 Me. 326. 
Mass.—^Botelho v. Margarida, 45 N.E. 
2d 266, 312 Mass. 429—Common¬ 
wealth V. TheWge, 121 N.B. 30, 231 
Mass. 386. 

N.J.—Sexton v.' PubUc Service Co¬ 
ordinated Transport, 68 A.2d 648, 5 
KJ.Super. 666. 

N.C.—Clayton v. Liggett & Myers 
Tobacco Co., 35 S.B.2d 691, 225 N.C. 
663. 

N.H.—Opinion of the Justices, 61 A. 
2d 836, 94 N.H. 501. 

N.T.—^People ex rel. Doyle v. Atwell, 
133 N.K 364, 232 N.Y. 96, 26 A.L. 

R. 107, writ dismissed 43 S.Ct 410, 
261 U.S. 690, 67 L.Bd. 814. 

New York Cent. R. Co. v. Middle- 
port Gas & Electric Light Co., 184 
N.Y.S. 221. 193 App.Div. 273, mo¬ 
tion denied 184 N.Y.S. 939, 193 App. 
Div. 933, and affirmed 134 N.E. 697, 
282 N.Y. 622, certiorari denied 43 

S. Ct 13, 260 U.S. 724, 67 L.Bd. 483, 
and 43 S.Ct 98, 260 U.S. 739, 67 L. 
Ed. 490. 

Or.—^Dent v. Oregon City, 211 P. 909, 
106 Or. 12. 

Pa—Commonwealth v. Trimmer, 
Quar.Sess., 63 Dauph.Co. 91, 34 
Mun.L.R. 37. 

Tex.—City of San Auatonio v. Petzer, 
CivApp., 241 S.W. 1034. 

Wyo.—^Thomas v. Jultak, 231 P.2d 
974, 68 Wyo. 198. 

12 C.J. p 868 notes 97, 98. 

Contract with railroad 
The state, in the exercise of. its 
legislative supervising power and 
control of public thoroughfares 
could properly empower a city to 
uxake a contract with a railroad com¬ 
pany whereby the company. In con¬ 
sideration of the vacation of a part 


of a street crossed by its tracks, was 
to pay a certain amount toward the 
construction of a viaduct constitut¬ 
ing a new way. 

Wis,—City of Milwaukee v. Chicago, 
M. & St P. Ry. Co.. 171 N.W. 64, 168 
Wis. 634. 

Use of streets by pubUo utilities 

(1) The state, by legislative en¬ 
actment observing constitutional 
limitations, may grant cities and 
towns power to make use of streets 
for the construction and mainte¬ 
nance of public utilities. 

Ala.—Ex parte Ashworth, 86 So. 84, 
204 Ala. 391. 

(2) New Jersey statute delegating 
to municipality authority to author¬ 
ize railroad to locate stmcture sup¬ 
porting bridge within wagonway of 
street is not unconstitutional. 

U.S.—^Delaware L. & W. R. Co. v. 
Chiara. C.C.A.N.J., 96 F.2d 663, cer¬ 
tiorari denied 69 S.Ct 68, 306 U.S. 
609, 83 L.Ed. 387. 

(3) The legislature may delegate to 
municipalities the right to refuse 
consent to operate bus lines within 
their jurisdiction. 

N.Y.—^Dobosen v. Mescall, 199 N.Y.S. 

800, 206 App.Div. 266. 

Use of streets by jitneys 
An ordinance regulating use of 
streets by jitneys, passed in the ex¬ 
ercise of delegated power, is not 
void as exercise of legislative pow¬ 
er reserved by Const art 3 9 1 to 
the state. 

Tex.—Gill T. City of Dallas, Civ. 
App., 209 S.W. 209, error dismissed 
40 S.Ct 343, 252 U.S. 588, 64 L.Ed. 
730 —City of DaUas v. Gill, Civ. 
App., 199 S.W. 1144, error refused. 
Use of streets by vehicles 

(1) The power to control the busi¬ 
ness of carrying passengers for hire 
and the power to regulate roads and 
streets are legislative prerogatives 
that may be delegated to cities which 
then may, by ordinance, regulate and 
control the use and operation of ve¬ 
hicles on cities* streets. 

Tenn.—City of Chattanooga v. Fan- 
burg, 266 S.W.2d 16, 196 Tenn. 226 
—Spoone V. Mayor & Aldermen of 
Town of Morristown, 206 S.W.2d 
422, 185 Tenn, 454—^Large v. City 
of Elizabethton, 203 S.W.2d 907, 
185 Tenn. 166. 

Vt—State V. Douglas, 94 A2d 403, 
: 117 Vt 484. 


Va—Town of Leesburg v. Tavenner, 
82 S.E.2d 597, 196 Va 80. 

(2) Statute, giving municipal traf¬ 
fic commission authority to adopt, 
amend, alter and repeal rules and 
regulations not inconsistent with 
general law as modified by act rela¬ 
tive to vehicular street traffic in the 
city and to movement stopping or 
standing of vehicles on the streets 
and ways of city, and to prescribe 
penalties for violation of such rules 
and regulations, was a valid delega¬ 
tion of legislative power. 

Mass.—Commonwealth v. Sargent 
117 N.E.2d 154, 330 Mass. 690. 

(3) A city ordinance prohibiting 
parking of motor vehicles in certain 
area between hours of 8 a. m. and 6 
p. m. for a longer period than those 
established by the chief of police is 
void because containing an unauthor¬ 
ized delegation of legislative power. 
La.—City of Baton Rouge v. Shilg, 6 

So.2d 312, 198 La. 994. 

Farldag meters 

The state, in the exercise of its 
power over highways, may authorize 
municipalities to install parking me¬ 
ters on the streets and to establish 
reasonable charges for parking pay¬ 
able through such meters. 

N.H.—Opinion of the Justices, 61 A. 
2d 836, 94 N.H 501. 

70. Ill.—Wilmot V. City of Chicago, 
160 N.E. 206, 328 Ill. 662, 62 A.L. 
R 394. 

Oonflenmattoa. proceedings 
The provisions of St. Louis char¬ 
ter relating to condemnation proceed¬ 
ings are not unconstitutional on 
ground that they ''delegated legisla¬ 
tive powers.** 

Mo.—City of St. Louis v. Franklin 
Bank, 173 S.W.2d 837, 361 Mo. 688. 
imposing of cost 

The legislature may delegate to 
municipal corporation power to im¬ 
pose entire cost of paving a street 
on property abutting thereon instead 
of on community at large. 

Md.—^Maryland & P. R. Co. v. Nice, 
45 A2d 109, 186 Md. 429. 

70.5 W.Va—State ex reL Anderson 
V. Dailer, 85 S.E.2d 666—State ex 
reL Knight v. Hanway, 67 S.E.2d 
1, 136 W.Va. 219. 

70.10 S.D.—^Mettet v. City of Yank- 
, ton, 25 N.W.2d 460, 71 S.D. 435. 
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charter provision making the certificate of the board 
of public works, an administrative board, conclusive 
as to the legal sufficiency of a remonstrance to a 
street improvement, has been held invalid 

Taxes and special assessments. Except as pro¬ 
hibited by the constitution, the power to levy taxes, 
or to make special assessments, for local purposes,^^ 
such as the construction, improvement, etc., of 
streets and highways,and the power to exempt 
particular property from taxation for local pur¬ 
poses,may be delegated by the legislature to mu¬ 
nicipalities and their governmental boards or offi¬ 
cers. So, there is no invalid delegation of legisla¬ 
tive power by a statute authorizing cities of a par- 
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ticular class to adopt local laws imposing unem¬ 
ployment taxes and delegating power to regulate 
the procedure, including certiorari to review assess- 
ment.'^s The legislature may authorize a munici¬ 
pality to declare its taxes a lien on the property 
against which they are assessed,^® or to declare 
sanctioned assessments for public improvements a 
lien on adjacent property. 

Offenses. While the general power to legislate 
against criminal offenses is in the legislature and 
cannot be surrendered to municipalities, *^8 the leg¬ 
islature may authorize a municipal corporation by 
ordinance to define and punish offenses against the 


71. Mo.—Findley-Kehl Inv. Co. v. 
O'Connor. 256 S.W. 798. 

72. TJ.S.—^Bradley v. Richmond, Va., 
33 S.Ct 318. 227 U.S. 477. 67 Ii.Ed. 
603. 

Ill.—People ex rel. Curren v. Wood, 
62 N.E.2d 809. 391 Ill. 237. 161 A.L. 
R. 718, 

Ind.—Dunn v. City of Indianapolis. 

196 NJEl 528. 208 Ind. 630. 

X.Y.—Oarfield v. New York Tele¬ 
phone Co., 198 N.B. 398. 268 N.Y. 
549. 

Vt.—Villagre of Waterbury v. Me- 
Undy. 199 A, 236. 

12 C.jr. p 859 note 14. p 862 note 45. 
Tndirect or excise tax 

Legislature had authority to em¬ 
power city of New York to impose 
indirect or excise tax. 

N.Y.—New York Steam Corporation 
V. City of New York. 197 N.B. 172. 
268 N.T. 137, 99 A-L-R. 1157. 
tTnemployment relief 

Statute authorizing city having 
million or more population to im¬ 
pose taxes to raise money for un¬ 
employment relief, pursuant to 
which local laws were adopted by 
the city of New York imposing tax¬ 
es on receipts from telephone serv¬ 
ice, is constitutional. 

N.T.—Garfield v. New York Tele¬ 
phone Co.. 198 N.B. 398. 268 N.Y. 
549. 

catgr manager, under a statute pro¬ 
viding that cities may adopt the 
commission form of government, 
cannot be considered a ''special com¬ 
missioner.** to whom is granted pow¬ 
ers prohibited by Const, art 3 8 37, 
providing that no power shall be 
delegated to any special commission¬ 
er to levy taxes or perform municipal i 
functions. | 

Wyo.—State r. Sheldon. 213 P. 92, { 
29 Wyo. 238, i 

Tax on ImsiiieM 

<1) The legislature can grant to 
municipalities the authority to im¬ 
pose a tax on businesses and occu¬ 
pations. 

Or.—City of Coos Bay v. Aerie No. 


538 of Fraternal Order of Eagles. 
170 P.2d 389. 179 Or. 83. 

(2) The statute providing that the 
governing body of any city may im¬ 
pose a privilege tax on any business 
or occupation upon which the state 
I imposes a similar tax is a leg^ dele¬ 
gation of taxing power to municipal¬ 
ities within provision of the consti¬ 
tution vesting taxing powers in the 
legislature and providing that taxa¬ 
tion shall he equal axd uniform 
throughout the state. 

W.Va—^Baldwin v. City of Martins- 
burg, 56 S.B.2d 886, 133 W.Va 613. 

Place of amusement 

The state may lawfully authorize 
a municipality to levy a tax on pa¬ 
trons of any sort of a place of amuse¬ 
ment which the public may be re¬ 
quired to pay to attend or indulge in 
and may reasonably classify, enumer¬ 
ate, and authorize the municipality to 
levy a tax on those attending amuse¬ 
ments of one class and not of anoth¬ 
er. 

Fla-—City of Miami v. Kayfetz, 30 So. 
2d 521. 158 Fla. 758. 

:booal improvement 

Whether an 'improvement**^ is •lo¬ 
cal'* within meaning of constitution¬ 
al provision authorizing legrislation 
empowering mimlclpal eorpoiatlons 
to finance such improvement by spe¬ 
cial assessment depends not on the 
character of the improvement, nor 
the kind of service it is to render, 
but on whether the benefits aris¬ 
ing therefrom are special and local; 
and the Improvement of existing mu¬ 
nicipal seweiage system by construc¬ 
tion of intercepting sewers, pumping 
stations, and sewage treatment plant, 
was not a local improvement. 

Ill.—City of iklwardsville v. Jenkins. 
33 N.E.2d 598, 376 HI. 327. 134 AL. 
R. 891. 

Powmr not delegated. 

The Municipal Authorities Act of 
May 2, 1945, properly construed, does 
not delegate taxing power to an Au¬ 
thority created thereunder. 
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Pa—^Bvans v. West Norriton Tp. 
Municipal Authority. 87 A2d 474. 
370 Pa 160. 

72. Vt.—Village of Waterbury v. 

Melendy, 199 A 236. 

29 O.J. p 725 note 36. 

Seasonably dear standards 

Statute delegating to a city the 
power to apportion its share of cost 
of road constructed alongside corpo¬ 
rate limits of city by benefit district, 
"on an equitable ratio among the tax¬ 
payers,” did' not fix any reasonably 
clear standard under which the city 
governing body must Act. as required 
in the case of a valid delegation of 
administrative authority; 

Ran.—Johnston v. City of Coffeyville. 
264 P.2d 474, 175 Kan. 867. 

74. N.T.—^Hermitage Co. v. Gold- 
fogle, 199 N.Y.S. 882, 204 App.Div. 
710, afihmed Edward J. Moberg 
Co. V. Mohr. 142 N.B. 280, 286 N.T. 
563. and Hermitage Co. v. Gold- 
fogle, 142 NJS. 281, 236 N.Y. 554. 

7B. N.-T.—-Western Electric Co. v. 
Taylor. 12 N.E.2d 309, 276 N.T. 
309. motion denied 12 N.E.2d 574, 
276 N.Y. 669. 

76. Tenm—City of South Fulton v. 
Edwards. 251 S.W. 892. 148 Tenn. 
130. 

77. Tenn.—City of South Fulton v. 
Edwards, supra. 

78- N.T.—Lo Tempio v. aty of Ni¬ 
agara Falls, .2 N.T.S.2d 103. 166 
Misc. 838. 

Xavalid delegatlosL of powers 
Statute insofar as it attempts to . 
granil to municipal authorities the 
power to treat the violation of an 
ordinance as a misdemeanor and to 
impose penalties other than forfei¬ 
tures and imprisonment necessary for 
enforcement of the forfeitures is in¬ 
valid as an attempt to confer sov¬ 
ereignty on municipalities. / . 

Wis.—State ex rel^'Keefe v. Schmiege, 
'28 N.W.2d 345, 261 Wis. 79* 174 
. AIi.R. 1338.. ^ 
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municipality,'^® and delegate the power to legis¬ 
late against offenses already denounced by the gen¬ 
eral state law.®® 

e. Counties and Gotinty Officeirs 

Generally, powers vested by the constitution In the 
legislature may not be delegated to county commission- 
ers or other governing authorities of a county, or county 
courts. The legislature, however, unless restrained by the 
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constitution, may delegate to such authorities powers 
with respect to purely local matters. 

Powers vested by the constitution in the legisla¬ 
ture may not, as a general rule, be delegated to coun¬ 
ty commissioners or other governing authorities of 
a county,81 or to county courts,8i-5 The legislature, 
however, unless restrained by the constitution, may 
delegate to such authorities powers with respect to 
purely local matters,®® even though the exercise of 


79 . Ky.—City of Pineville v. Mar¬ 
shall, 299 S.W. 1072, 222 Ky. 4. 
Mont.—State v. Police Court of City 
of Deer Lod^re, 283 P. 480, 86 Mont, 

297. 

12 C,J. P 862 note 47. 

3&ocal self grovemmeat 
The legrislature may delegrate to 
municipal corporations authority to 
define offenses hut it may do so only 
as to such measures as may be Jus¬ 
tified hy the exigrencles of local self- 
g^ovemment or for copvenience in the 
administration of public affairs. 

—State V. Maitrejean, 192 So. 861, 
193 La. 824. 

90. Fla.—Gillooley v. Vaughn, 110 
So. 653, 92 Fla.. 943. 

Mich.—^Brennan v. Connolly, 173 N, 
W. 611, 207 Mich. 36. 

Wis.—State ex rel. Keefe v. Schmiege, 
28 N.W.2d 846, 261 Wis. 79, 174 
A.L.B. 1888. 

12 C.J. p 862 note 48. 
roxmolatioxL of a law 
Where violations of the New York 
City Sanitary Code were made mis¬ 
demeanors by provisions of the New 
York City Charter and the Penal 
Law, the fact that Board of Health 
of city was authorized by charter to 
formulate the Sanitary Code did not 
result in any unlawful delegation of 
legislative power to the board to de¬ 
fine criminal offenses. 

N.Y.—^People, on Complaint of Yonof- 
sky v. Blanchard, 42 N.S].2d 7, 288 
N.Y. 146. 

8L CaL—Barter v. Siskiyou Coun¬ 
ty, 183 P. 852, 42 CalJlpp. 530. 

Fla.—State v. Spencer, 87 So. 634, 
81 Fla., 21L 

Ga.—^Mosley v, Garrett, 187 S.B. 20, 
182 Oa. 810. 

N.C.—^Meador v. Thomas, 170 S.E. 
110, 206 N.a 142—Tyrrell County 
V. Holloway, 108 S.E. 837, 182 N.a 
64. 

Or.—^Llvesay v. De Armond, 284 P. 

166, 181 Or. 663, 68 A.L.B. 422. 
Power to create oouaity court 
Ean.—Russell State Bank of Russell 
V. Steinle, 163 P.2d .906, 169 Kan. 

298. 

Pensiou or insurance benefttsi 
The statute purporting to authorize 
board of commissioners of county, 
in its discretion, to inaugurate, con¬ 
stitute, and administer pension or 
insurance benefits for all or any of 
officers and employees of county vio-* 


lates constitution vesting legislative 
power of state In the general assem¬ 
bly and is an unwarranted delega¬ 
tion of legislative authority. 

Ga.—Bibb County v. Garrett, 61 S.B. 

2d 658, 204 Ga. 817. 

Public officers 

The legislative power to provide 
for election or appointment of par¬ 
ticular county officers and to pre¬ 
scribe their duties and fix their terms 
of office cannot be delegated to board 
of supervisors. 

Cal.—Cleland v. Superior Court of 
Mendocino County, 126 P.2d 622, 62 
CaLApp.2d 630. 

Publio waters 

(1) The right to fish and hunt, or 
to enjoy scenic beauty, as an inci¬ 
dent to the right to navigate the 
navigable waters of the state, are 
matters of state-wide concern affect¬ 
ing all the people, concerning which 
the power to legislate cannot consti¬ 
tutionally be delegated to county 
boards. 

Wis.—^Muench v. Public Service Com¬ 
mission, 66 N.W.2d 40, 261 Wis. 
492. 

(2) In view of fact that state holds 
title of navigable waters, including 
uses for fishing and other recreation¬ 
al purposes, for public in trust, stat¬ 
ute which purports to confer upon 
county boards the right to approve 
construction of dams across naviga¬ 
ble waters, and thereby obviate ne¬ 
cessity for public service commission 
finding of nonimpairment of fishing 
or other recreational uses, is a com¬ 
plete abdication of the trust by the 
state, and is therefore void. 

Wis.—^Muench v. Public Service Com¬ 
mission, 66 N.W.2d 40, 261 Wis. 
492. 

81.5 Mo.—State on Inf. of Wallach 
V. Loesch, 169 S.W.2d 676, 350 Mo. 
989.' 

Gnarterly court 

Tenn,—State ex rel. Board of Dental 
Examiners v. Allen, 241 S.W.2d 505, 
192 Tenn. 396. 

82. U.S.—^HLawthorne v. Fisher, D.a 
Tex., 33 F.Supp. 891. 

Ariz.—^Hernandez v. Froh m i l ler, 204 
P.2<1 864, 68 Ariz. 242. 

Cal.—City of Los Angeles v. Post 
War "Public Works Review Board, 
166 P.2d 746, 26 CaL2d 101. 

Central Pac. Ry. Co. v. Costa, 258 
, P. 9.91, 84 CaLApp. 677. 
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Kan.—^Russell State Bank of Rus¬ 
sell V. Steinle, 153 P.2d .906, 169 
Kan. 293. 

Minn.—^Town of Bridgie v. County of 
Koochiching. 35 N.W.2d 637, 227 
Minn. 320. 

Mo.—Corpus ynxis Secundum dLted in 
State on Inf. of Wallach v. Loesch, 
169 S.W.2d 676, 680, 350 Mo. 989. 
N.C.—^Bflrd V. Board of Corners for 
Forsyth County, 12 S.E.2d 889, 219 
N.C. 96—Tyrrell County v. Hollo¬ 
way. 108 S.B. 337, 182 N.C. 64. 

Vt.—^Village of Waterbury v. Me- 
lendy, 199 A. 236. 

Wis.—^Heimerl v. Ozaukee County, 40 
N.W.2d 564, 266 Wis. 161 

j&izpozts 

(1> The statute authorizing coun¬ 
ties to own and operate airports is 
constitutional since no provision of 
Constitution expressly prohibits leg¬ 
islature from delegating the author¬ 
ity to counties. 

Ohio.—State ex rel. Helsel v. Board 
of Com’rs of Cuyahoga County, 
Com.Pl., 79 N.E.2d 698. affirmed 78 
N.B.2d 694, appeal dismissed 79 
N.E.2d 911, 149 Ohio St 683. 

(2) The legislature is vested with 
power to regulate aviation, airports, 
landing fields, and other necessary 
facilities connected therewith, and 
may delegate Its power in respect 
thereto to county courts and other 
governing bodies of the several coun¬ 
ties. 

W.Va,—State ex reL Board of Aero¬ 
nautics V. Sims, 41 S.E.2d 606, 129 
W.Va. 694. 

Counties are not sumidpal corpo¬ 
rations, but are bodies corporate, or 
political subdivisions, and are not 
within a constitutional provision 
forbidding legrlslative delegation of 
power over '^municipal** functions. 
Mont.—State ex rel City of Missoula 
V. Holmes, 47 P.2d 624, 100 Mont. 
266, 100 A.L.R. 681. 

Oounty fimotions 

The state may, through its legis¬ 
lature, and in the exercise of its sov¬ 
ereign power and will, in all cases 
where the people have not restricted 
or <iualifled such exercise of that 
power, apportion and delegate to 
counties any of the functions which 
belong to it. 

Cal.—Ogle V. Eckel, 122 F.2d 67, 49 
CaLApp.2d 699. 
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such powers may involve not only administrative, 
but also quasi-legislative, functions.®^ Thus, the 
legislature may enact a law complete in itself, de¬ 
signed to accomplish a general public purpose, and 
may authorize county authorities, within definite 
limitations, to provide rules and regulations for the 
complete operation and enforcement of the law 
within its expressed general purpose,®^ or to deter¬ 


mine facts necessary to the proper administration of 
the law;®^-® but the law granting the authority must 
give the county governing boards or officers some 
reasonable standard or guide whereby they can op- 
erate.®^-^® Statutes which attempt to vest in the 
county authorities powers which do not fall within 
the boundaries of the power conferred on them 


Z>ifls61utioii. of towns 

Statute authorizing board of coun¬ 
ty commissioners by resolution to 
dissolve any town when assessed val¬ 
uation thereof drops to less than a 
certain sum Is not invalid as an un¬ 
lawful delegation of power from leg¬ 
islature to county board. 

Minn.—^Town of Brldgie v. County 
of Koochiching, 35 N.W.2d 537, 
227 Minn. 320. 

Honstng 

The housing cooperation law de¬ 
signed to enable municipalities to co¬ 
operate with and assist housing au- j 
thorities was not unconstitutional as 
delegating to counties of state non¬ 
delegable legislative powers. 

Ga—^Williamson v. Housing Author¬ 
ity, etc., of Augusta, 199 S.E. 43, 
136 Ga. 373. 

“local” 

As used in constitutional provision 
that the legislature may confer on 
the boards of supervisors of the sev¬ 
eral counties such powers of a local, 
legislative, and administrative char¬ 
acter as they shall from time to time 
prescribe, the word 'local,” modi¬ 
fying the words “legislative char¬ 
acter,** includes only those matters 
which primarily affect the people of 
the locality in contradistinction to 
matters of state-wide concern, af¬ 
fecting all the people of the state, and 
does not purport to confer legisla¬ 
tive powers with reference to the 
latter. 

Wis.—^Muench v. Public Service Com¬ 
mission, 55 Nr.W.2d 40, 261 Wis. 
492, 

83. Ga.—Mosley v. Garrett, 187 S.B. 
20, 182 Ga. 810—^Abbott v. Com¬ 
missioners of Hoads and Revenues 
of Fulton County, 129 S.B. 38, 160 
Ga. 657. 

asspedienoy 

The legislature may, under consti¬ 
tution, confer on board of county 
commissioners such power of local 
legislation and administration as it 
deems expedient. 

Kan.—^Kowlng v. Douglas County 
Kaw Drainage Dist, 207 P.2d 457. 
167 Kan. 387. 

84. Fla.—State v. Bscambia County, 
62 So. 2d 125—Sparkman v. Coun¬ 
ty Budget Commission, 137 So. 809 
103 Fla. 242—Bx parte Lewis. 136 
So. 147,101 Fla. 624. 

Mo.—State on Inf, of Wallach v. 


Loesch, 169 S.W.2d 675, 860 Mo. 
989. 

araating permissioxLS or licenses 
Ga—^Ingram v. State, 19 S.B.2d 493, 
19S Ga 565. 

Md.—Oursler v. Board of Zoning Ap¬ 
peals of Baltimore County. 104 A, 
2d 568, 204 Md. 397. 

W.Va—Brackman’s, Inc., v. City of 
Huntington, 27 S.B.2d 71. 126 W. 
Va 21. 

Paupers 

The statute authorizing county 
boards of supervisors to release liens 
held against property if Indigent re¬ 
cipients of public aid or to subordi¬ 
nate the liens to incumbrances exe¬ 
cuted by the recipients is not an un¬ 
lawful delegation of legislative au¬ 
thority, since the statute was pass¬ 
ed to serve the purpose of the Old 
Age Security Act which provides ade¬ 
quate standards for regulating the 
authority of the boards to grant 
old age relief. 

CaL—^Alameda County v. Janssen, 106 
P.2d 11, 16 Cal.2d 276, 130 A.L.R. 
1141. 

Presunptioa. as to the limit of dele¬ 
gated power 

The McMinn county government 
re-organization act, delegating to 
county council authority previously 
delegated to quarterly court to enact 
ordinances and make rules for ad¬ 
ministering county^s affairs, is not 
unconstitutional as delegating to 
council determination of county's 
policy touching general welfare and 
authorizing it to enact ordinances 
I violations of which are misdemean- 
I ors, as legislature must be assumed 
to have conferred on board only lim¬ 
ited legislative powers commonly 
given boards and commissions to 
m€Lke rules, in absence of convincing 
contrary evidence on face of act. 
Tenn.—^Donathan v. McMinn County, 
218 S.W.2d 173, 187 Tenn. 220. 

State agencies 

The legislature is not forbidden to 
enact statutes providing for use of 
counties as agencies for discharge of 
state obligations, if legislation is oth¬ 
erwise free from constitutional ob¬ 
jections. 

Tex,—McCombs ▼, Dallas County, 
Clv-App., 186 S.W.2d 975, refused 
140 S.W.2d 1109, 136 Tex. 272. 

Voting 

The statute authorizing county 
commissioners' courts to adopt pro¬ 
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visions of voting machine law is not 
unconstitutional as delegating to 
such courts legislature's power to 
suspend general law and substitute 
special laws, as voting machine law 
is complete general law applicable 
to all counties in state. 

Tex.—Reynolds v. Dallas County, 
Civ.App., 208 S.W.2d 320, certified: 
questions answered 207 S.W.2d 262. 

84.5 Ariz.—^Peters v, Frye, 223 P.2d 
176, 71 Ariz. 30. 

Ill.—^Proflatt V. Christian County, 10 
N.B.2d 345, 870 HI. 530. 

Ky.—^Kesselring v. Wakefield Realty 
Co., 227 S.W.2d 416, 312 Ky, 334— 
Ratliff V. Hill, 168 S.W.2d 336, 293 
Ky. 36. 145 A.L.R. 754. 

N.J.—^Union County Park Commis¬ 
sion y. Board of Chosen Freehold¬ 
ers of Union County, 68 A.2d 870, 
8 N.J. 73, 

Pinal flndtngs 

In enacting slum clearance and low 
rent housing statute, legislature de¬ 
termined that slum conditions exist¬ 
ed in state and had authority to dele¬ 
gate to county authorities power to 
make final finding whether such con¬ 
dition existed in particular county 
and to make such findings conclu¬ 
sive. 

N.D.T-Ferch v. Housing Authority of 
Cass County, 59 N.W.2d 849. 

84.10 Ariz.—Frye v. South Phoenix 
Volunteer Fire Co., 224 P.2d 661, 
71 Ariz. 163—^Hernandez v. Froh- 
mUler, 204 P.2d 854, 68 Ariz. 242. 
Ky.—Henry v. Parrish, 211 aW.2(JI 
418, 807 Ky. 659. 

Standards held adequate 
Fla.—^Florida Power Corp. v. Pinellas. 
Utility Board, 40 So.2d 360, re¬ 
hearing denied 40 So.2d 844—Shad 
V. De Witt, 27 So.2d 617, 158 Fla. 
27. 

Ga.—^Klrkpatfick v. Candler, 53 S.K 
2d 889, 205 Ga. 449. 

Nr.J. —^Borough of Little Ferry v. 
Bergen County Sewer Authority, 
89 A.2d 18, 9 N.J. 536, certiorari 
denied T3 S.Ct. 106, 844 U.S. 865, 
97 L.Bd. 670. 

Ohio.—Weber v. Board of Health, 
Butler County, ,74 N.E.2d 331, 143 
Ohio St 889. 

S.C.—Smith v. Robertson, 41 S.E.2(S 
631, 210 S.C. 99. 

Tenn.—^First Suburban Water Utility 
Dist. V. McCanlesa, 14d S.W.2d 948^ 
177 Tenn. 123. 
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by the constitution,or which directly contravene 
the constitution,are invalid. In a general law 
affecting private rights, which takes effect by its 
terms, a clause authorizing the county courts to 
suspend it at pleasure in the several counties is un¬ 
constitutional.^*^ 

A statute providing that it shall not become op¬ 
erative through acceptance by the legal voters of 
the county, imtil the county authorities, in the ex¬ 
ercise of their discretion, shall determine to submit 
the question, has been held invalid.^ 8 On the other 
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hand, it has been held that a statute which authoriz¬ 
es county authorities to determine whether and 
when a law should become operative in the county 
does not delegate to such authorities the power to 
enact a law.89 The legislature may take back and 
itself resume the exercise of power which it has 
delegated.^® 

In accordance with the rules above stated, the 
delegation of particular powers by the legislature 
to county authorities has been sustained in some 
cases^i and in other cases the delegation of partic- 


85. Tex.—^Bldelbach v. Davis, Civ. 
App., 99 S.W.2d 1067, error dis¬ 
missed. 

Bescinding dedloatioxL 

Statute empowering commission¬ 
ers* court to authorize rescinding of 
dedication of plats not in incorporat¬ 
ed cities or towns and throwing such 
subdivisions back into acreage is 
within constitutional grant of pow¬ 
er conferring on commissioners* 
court Jurisdiction over county busi¬ 
ness. 

Tex.— Eidelbach v. Davis, supra. 
Katters other than oonnty bnsinesB 

(1) The act granting counties half 
of ad valorem taxes levied and col¬ 
lected by state for general revenue 
purposes in respective counties for 
five years is unconstitutional as con¬ 
ferring legislative authority on coun¬ 
ty commissioners* courts and as giv¬ 
ing them Jurisdiction over mattes 
other than strictly county business. 
Tex.—^McCombs v. Dallas County, 

Civ.App., 186 S.W.2d 976, refused 
140 S.W.2d 1109, 136 Tex. 272. 

(2) The express afllrmatlve consti¬ 
tutional provision reaulring the leg¬ 
islature to establish a uniform sys¬ 
tem of common schools impliedly 
prohibits the legislature from dele¬ 
gating such legislative power to a lo¬ 
cal tribunal under the constitutional 
provision permitting the legislature 
to confer, on tribunals transacting 
county business of the several coun¬ 
ties, such powers of local legislation 
and administration as it shall deem 
expedient. 

Kan.—State ex rel. Donaldson v. 

Hines, 182 P.2d 866, 163 Kan. 300. 

88. Cal.—^Arnold v. Sullenger, 254 
P. 267, 200 Cal. 632. 

Wash.—State ex rel. Kurtz v. Pratt, 
273 P.2d 616. 

87. Mo.—State v. Field, 17 Mo. 629, 
69 AulD. 276. 

88. N.J.—McCarthy v. Wdlter, 166 
A. 772, 108 N.J.Daw 282. 

89. Gte.—^DeJarnette v. Hospital Au¬ 
thority of Albany, 23 S.E.2d 716, 
196 Oa. 189—Horne v. State, 163 S. 
E. 749, 170 Ga. 688. 

S.C.—^Benjamin v. Housing Authority 
of Darlington County, 16 S.E.2d 
737, 198 S.C. 79. 


Creation, of coTUtty courts 
The statute creating county courts 
in those counties adopting resolution 
in statutory form expressing desire 
of county commissioners for such 
court in their respective counties is 
not invalid as conferring on commis¬ 
sioners an unconstitutional legisla¬ 
tive power over creation of courts, 
since adoption or resolution amounts 
merely to a finding of fact as to need 
for such court In county and is not an 
exercise of legislative power. 

Kan.—^Russell State Bank of Russell 
V. Steinle, 153 P.2d 906, 159 Kan. 
293. 

Creatiosi of a board 
The act authorizing Bergen Coun¬ 
ty to establish sewer authority on 
finding that Hackensack River, hav¬ 
ing natural drainage area including 
territory of more than one municipal¬ 
ity in such covmty, is subject to such 
pollution as to threaten public health 
of communities within such area, is 
not unconstitutional as delegating 
legislative power to county. 

N.J.—^Bergen County Sewer Author¬ 
ity V. Borough of Little Perry, 72 
A.2d 886, 7 N.J.Super. 213, appeal 
dismissed 76 A.2d 680, 6 N.J. 648. 

90. Cal.—Central Pac. Ry. Co. v. 
Costa, 268 P. 991, 84 Cal.App. 677. 

91. N.C.—^Meador v. Thomas, 170 S. 
E. 110, 205 N.C. 142. 

Pa.—Commonwealth v. Woodring, 137 
A. 636, 289 Pa. 437. 

12 C.J. p 862 note 49. 

Alteration of boundaries 

(1) Permitting county commission¬ 
ers to change boundaries of commis¬ 
sioner districts is not Improper dele¬ 
gation of power. 

Wash.—State v. Board of Com*rs of 
King County, 263 P. 735, 146 Wash. 
449. 

(2) Statute authorizing county 
court to subdivide townships with¬ 
out voters* petition is not unconsti¬ 
tutional as delegation of legislative 
power, since county court under con¬ 
stitution has Jurisdiction to trans¬ 
act all county and such other busi¬ 
ness as may be prescribed by law. 
Mo.—State ex reL Frank v. TegetholE, 

89 S.W.2d 666, 338 Mo. 328. 
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(3) The Beaufort County supply 
bill authorizing the board of coun¬ 
ty directors of Beaufort County to 
*'issue and sell township or town¬ 
ships general obligation bonds** to 
defray cost of building bridges, is 
not unconstitutional as an improp¬ 
er delegation of legislative author¬ 
ity, on ground that it gave board 
right to set up the particular po¬ 
litical subdivision whose bonds were 
to be issued, since all that has been 
left to the board is to name the 
townships to which the venture will 
be a corporate purpose. 

S.C.—^De Loach v. Scheper, 198 S.B. 

409, 188 S.C. 21. 

(4) Power to legislate, which in¬ 
cludes extending corporate limits of 
municipalities, can be delegated by 
the general assembly under constitu¬ 
tional provision directing general as¬ 
sembly to provide for uniform sys¬ 
tems of county and municipal govern¬ 
ment and for optional plans of both, 
only by incorporating such delegated 
power in uniform systems of county 
and municipal government enacted by 
the general assembly. 

Ga.—Phillips v. City of Atlanta, 77 S. 

K2d 723, 210 Ga. 72, followed in 

Town of Garden City v. Long, 77 

S.E.2d 727, 210 Ga, 78. 

(5) The statutory proviso restoring 
township boundaries changed by 
county commissioners without peti¬ 
tion by majority of freeholders of 
townships affected, although self- 
executing, does not violate constitu¬ 
tional provision dividing powers of 
government into legislative, execu¬ 
tive, and Judicial departments and 
prohibiting any person charged with 
official duties under one department 
from exercising any functions of an¬ 
other. 

Ind.—^Perry Tp., Marion County v. 

Indianapolis Power & Light Co., 

64 N.E.2d 296. 

Orgaaizatioii of townships aatd vil¬ 
lages 

(1) A statute authorizing the coun¬ 
ty board in any county under town¬ 
ship organization to provide that the 
territory embraced within any city 
in such county shall be organized 
as a town, provided the city coun¬ 
cil shft.li request such action by the 
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county board, etc., Is not unconstitu¬ 
tional as a delegation of lesrislative 
power. 

III.—People V. Champaign County, 

121 X.E. 635, 286 III. 363, error dis¬ 
missed Champaign County v. Peo¬ 
ple of State of Illinois ex rel. City 

of Champaign, 40 S.Ct. 218, 250 U. 

S. 679. 63 L.Ed. 1203. 

(2) The Legislature has authority 
to authorize county commissioners 
to incorporate platted or unplatted 
lands into a village. 

Ohio.—Wachendorf v. Shaver, 78 jST. 

E.2d 370, 149 Ohio St. 231. 

Courts 

(1) The legislature may delegate 
to county commissioners power to 
find the facts with respect to the 
necessity or expediency of establish¬ 
ing a general county court. 

X.C.—^Meador v. Thomas, 170 S.E. 110, 

205 N.C. 142. 

(2) A statute authorizing the 
county board of supervisors to adopt 
the provisions of the statutes rela¬ 
tive to special municipal courts, and 
provide for such a court and by 
resolution to thereafter rescind Its 
action and abolish the court, does 
not, as far as it authorizes the board 
to rescind its action, unconstitution¬ 
ally delegate legislative power to the 
board, since the question of rescind¬ 
ing such action involves a question 
of fact whether the court Is any 
longer necessary, especially where 
the legislature had deprived the court 
of all criminal Jurisdiction. 

Wis.—State V. Outagamie County 
Board, 185 N.W. 184. 175 Wis, 253. 

<8) Under a statute authorizing 
commissioners’ court to appoint 
commissioners of appraisement for 
levee district, court for appraise¬ 
ment was created by legislature, and 
power to create such court was not 
conferred on commissioners’ court, 
which had only power to select in¬ 
dividuals constituting personnel 
thereof. 

Tex.—Glenn v. Dallas County Bols 
d’Arc Island Levee Dist., Civ.App., 
275 S.W. 137, conforming to answer 
to certified questions 268 S.W. 452, 
114 Tex 325, reversed on other 
grounds Dallas County Bois d’Arc 
Island Levee Dist. v. Glenn, Civ. 
App., 282 S.W. 38 9, and reversed on 
other grounds 288 S.W. 165. 

(4) The recording statute, insofar 
as it forbids filing or recording of a 
map or plat of any subdivision until 
authorized by commissioners’ court, 
is not unconstitutional as clothing 
commissioners’ court with unre¬ 
strained, arbitrary power, or unde¬ 
fined Judicial discretion. 

Tex—^Trawalter v. Schaefer, 179 S* 
W.2d 765, 142 Tex 621. 

(5) The statute authorizing board 
of commissioners of Forsyth county 
to abolish or temporarily suspend 


Forsyth county court after expiration 
of twelve months from ratification 
of the act is not an unconstitutional 
delegation of legislative power, not¬ 
withstanding the statute fails to 
state what facts are to be found by 
the board of commissioners as con¬ 
dition precedent to the abolition of 
the court and such failure does not 
render the act arbitrary, discrimina¬ 
tory or void. 

N.C.—^Efird V. Board of Com’rs for 

Forsyth County, 12 S.E.2d 889, 219 

N.C. 96. 

(6) The legislature is not required 
to act by statute In effecting incor¬ 
poration or dislncorporatlon of mu¬ 
nicipality, but may delegate limited 
function to county court, which acts 
judicially within bounds of such dele- 
I gated authority. 

Mo.—^In re City of Berkeley, App., 

155 S.W.2d 138. 

Eminent domain 

Section of statute investing board 
of county commissioners with pow¬ 
er of eminent domain to acquire 
sites for construction and operation 
of county water project and power 
to employ personnel incident to op¬ 
eration of enterprise was not uncon¬ 
stitutional delegation of power. In 
absence of showing that delegatory 
provisions would be exercised by 
board in unconstitutional manner. 
Fla.—^Board of Com’rs of Pinellas 
County V. Herrick, 167 So. 386, 128 
Fla. 619. 

Eazm aid laws authorizing county 
commissioners or supervisors to ap¬ 
propriate certain sums to county 
farm bureaus have been held valid. 
Iowa.—^Blume v. Crawford County, 
260 N.W, 783, 217 Iowa 646, 92 A. 
L.R. 767. 

'Kan.—Cloud County Farm Bureau v. 
Board of Com’rs of Cloud County, 
268 P. 91, 126 Kan. 822. 

BstabltShment of hospitals 

(1) Law providing for establishing 
tuberculosis hospitals by counties 
was held not unconstitutional as 
providing for advisory board with 
power to perform a municipal func¬ 
tion In violation of constitution pro¬ 
hibiting delegation to any special 
commission of power to interfere 
with a municipal improvement or 
perform a municipal function. 

Pa.—Commonwealth v. Woodring, 137 
A. 635, 289 Pa. 437. 

(2) Statute which relates to. crea¬ 
tion of county memorial hospitals 
and which provides that board of 
trustees shall have control of hospi¬ 
tal property is not Invalid as violat¬ 
ing section of constitution providing 
that legislature shall not delegate to 
any special commissioner, private 
corporation, or association any power 
to perform any municipal functions 
whatever, since creation and exist¬ 
ence of hospital is not a municipal 
function but rather a noatter of state- 
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Tdde concern and under exclusive 
control of legrislature. 

Wyo.—Board of Trustees of Memori¬ 
al Hospital of Sheridan County v. 
Pratt, 262 P.2d 682, 72 Wyo. 120. 
Establishment or abolitloS of stock 
law districts may be delegated to 
commissioners’ courts and boards of 
revenue. 

Ala.—George v. Chickasaw Land Co., 
96 So. 731, 209 Ala. 648. 

XnstaUlng voting machines 
The delegation of authority by the 
legislature to the county courts to 
install voting machines in precincts 
determined by the courts was not 
invalid. 

Tenn.—^Mooney v. Phillips, 118 S.W. 

2d 224, 173 Tenn. 898. 

XrrigatLon or levee distriots and wa- 
ter snpply 

(1) Laws providing for the organ¬ 
ization of Irrigation districts and 
giving the county bo€U’d of super¬ 
visors power to hold elections con¬ 
cerning the organization of irriga¬ 
tion districts, are not unconstitu¬ 
tional as giving the board legisla¬ 
tive powers in the creation of corpo¬ 
rations. 

Arlz,—^In re Axixiliary Eastern Oaiial 
Irr. Dist, 207 P. 614, 24 Ariz. 163. 

(2) Statute permitting creation of 
levee district by commissioners* court 
is not unlawful delegation of legisla¬ 
tive power. 

Tex—^Morton v. Thonason, Civ.App., 
15 S.W.2d 1067. 

(8) General statute complete in 
itself and dealing with subject matter 
of state-wide concern over which 
legislature has full control, and au¬ 
thorizing county supervisors to cre¬ 
ate county water authority with 
consent of state water power and 
control commission, was not uncon¬ 
stitutional as delegating legislative 
power. 

N'.F.—^Suffolk County v. Water Power 
and Control Commission, 199 N.E. 
41, 269 N.T. 158. 

County finances 

(1) Statute providing for refund¬ 
ing of county bonds was held not 
unconstitutional as unauthorized 
delegation of legislative power to 
county commissioners to Incur lia¬ 
bilities of character and amount not 
limited by law. 

Fla—State v. Sarasota County, 169 
So. 797, 118 Fla 629. 

• (2) Act creating budget commis¬ 
sion in several counties having pop¬ 
ulation of not less than one hundred 
fifty thousand, and authorizing com¬ 
mission to determine what are rea¬ 
sonable expenditures by county ofia- 
cers, for employees* salaries and ex¬ 
penses of ofilcers, was held not un¬ 
constitutional ■ as delegation of leg¬ 
islative power. 

Fla—Sparkman v. County Budget 
Conamission, 137 So. 809, 103 Fla 
242. 
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ulaT powers by the legislature to county authorities county office, it may leave to the county authorities 
has been declared invalid,^^ decision as to when the local conditions show 

Offices and officers; compensation. Where a stat- the actual need for putting the act into practical 
ute provides for the unconditional creation of a operation.^3 Thus, it has been held that a statute 


(3) Amendment to such act ren* 
deriny it operative In 1931 on cer¬ 
tain action tcdcen, did not render act 
invalid as delesration of legislative 
power. 

Pla.—Speu'kman v. County Budget 
Commission, supra. 

(4) Aji act authorizing, the board 
of county commissioners of Rich¬ 
land county to borrow not exceeding 
three hundred sixty thousand dol¬ 
lars for the purpose of improving 
certain roads in the county and to 
provide for the payment thereof, 
specifying particular roads to be 
surface treated with money author¬ 
ized to be borrowed, was not uncon¬ 
stitutional. 

g —^Reese v. Hinnant, 198 S.R 403, 

187 S.C. 474. 

Offenses and punishment 

(1) Legislature can delegate to a 
court of county commissioners au¬ 
thority to make and promulgate rules 
and regulations violation , of which is 
a crime. 

Ala.—State v. Strawbridge, 7j5 So. 
479, 16 Ala.App. 196, certiorari de¬ 
nied Ex parte Strawbridge, 77 So. 
356, 201 Ala. 62. 

(2) Act providing for fee from 
county funds to be paid officer ar¬ 
resting violators of act operating on 
all counties alike held not unlawful 
delegation of legislative power to 
prevent and pxmish crime. 

Ky.— ^Duke V.* Boyd County, 7 S.W.2d 
839, 226 Ky. 112. 

(3) Act establishing chain gang 
on unanimous written consent of leg¬ 
islative delegation from county is not 
an unconstitutional delegation of leg¬ 
islative power. 

S.a—Ruff V. Boulware, 181 S,B. 29, 

188 S.a 420. 

(4) The legislature has authority 
to prescribe specific punishment for 
misdemeanor and method and amount 
of credit to be allowed, against fine 
and costa assessed against convict 
working or staying in Jail because of 
his lack of money or property to sat¬ 
isfy Judgment, but has no power to 
delegate to county commissioners' 
courts authority to change or alter 
uuahtum of punishment assessed by 
courts of competent Jurisdiction. 
Tex.—Bx pai1:e Ferguson, 132 S.W. 

2d 408, 187 Tex.Cr. 494, followed in 
Ex parte Patterson, 182 S.W.2d 411, 
137 Tex.Cr. 604, Ex parte Wllliama, 
132 S.W.2d 411, 137 Tex.Cr. 614, Bx 
parte Yates, 182 S.W.2d 412,. 187 
Tex.Cr.. 516, and Bx parte Sudderth, 
182 S.W.2d 412, 187 Tex.Qr. &06. 


(6) Legislature has power to vest 
In a county board power to provide 
for good order of community by en¬ 
acting ordinances regulating local 
affairs, provided there is not included 
the power in either to create crimes 
and impose criminal punishment, and 
under such a grant of power county 
may enact ordinances prohibiting 
some of the very acts already pro¬ 
hibited by state law, and in such a 
case there may be a prosecution un¬ 
der the state law as and for a crime 
and a civil action under local ordi¬ 
nance for the recovery of a fine. 

Wis.—State ex reL Keefe v. Schmiege, 
28 N.W.2d 845, 251 Wis. 79, 174 A 
L.R. 1888. 

Control of county Jails 
The statute empowering boards of 
freeholders of the several counties 
to assume control of county Jails on 
an affirmative vote of two-thirds of 
board members does not constitute 
an unconstitutional delegation of leg¬ 
islative power, since decision by a 
board would be a mere acceptance of 
provisions of statute. 

N.J.—^Kartman v. Board of Chosen 
Freeholders of Mercer County, 21 
A2d 861, 127 N.J.Law 170. 
Building and zoning regtOations 

(1) The legislature can confer pow¬ 
er on boards of county commission¬ 
ers to regulate the construction, re¬ 
pair, and alteration of buildings in 
suburban areas, and the power to 
zone and regulate building activity in 
such areas. 

Ind—^Board of Com'rs of Vander¬ 
burgh County V. Sanders, 30 N.E.2d 
713, 218 Ind. 43, 131 AL.R. 1048. 

(2) Under constitutional provision 
authorizing greneral assembly to 
grant to the governing authorities of 
any county the authority to pass zon¬ 
ing and planning laws, etc., the gen¬ 
eral assembly had power to grant to 
county authorities the right to rezone 
property. 

Ga.—Kirkpatrick v. Candler, 63 SJB3. 

2d 889, 206 Ga. 449. 

Sale of beverages 

Statute delegating to board of 
county commissioners authority to 
regulate sale of fermented malt bev¬ 
erages is not invalid in absence of 
any showing that such beverages con¬ 
stitute “intoxicating liquors’* within 
constitutional provision requiring 
that sale of such liquors be provided 
by statutory laws. 

(3olo.—Qettman v. Board of Com'rs of 
Morgan County, 221 P.2d 368, 122 
Colo. 185. 

92. CaL—Arnold v. Sullenger, 254 P. 
267, 200 CaL 632. 
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Kan.—State ex reL Perkins v. Hard¬ 
wick, 57 P.2d 1281, 144 Kan. 8. 

12 C.J. p 862 note 50. 

Penal statute 

Attempt by general assembly to 
authorize county commissioners to 
make a law by defining the act, the 
violation of which would be a misde¬ 
meanor, is an unconstitutional at¬ 
tempt to delegate legislative author¬ 
ity. 

Ga.—^Long v. State, 42 S.E.2d 729, 202 
Ga. 286. 

Jurisdiction of courts 
A statute giving to county com¬ 
missioners of any county having re¬ 
corder's court possessing county¬ 
wide criminal Jurisdiction authority 
to confer on such court limited civ¬ 
il jurisdiction, is a void delegation of 
legislative power. 

N.C.—^Durham Provision Co. v. Daves, 
128 S.E. 693, 190 N.a 7. 
Conservation of soil 
Act authorizing county commis¬ 
sioners to devise methods and means 
to stop soil drifting was held un¬ 
constitutional as conferring on coun¬ 
ty tribunal power to legislate on mat¬ 
ter which was not subject of local 
legislation. 

Kan.—State ex rel. Perkins v. Hard¬ 
wick, 57 P.2d 1231, 144 Kan. 3. 
Disposition of state property 
A statute purporting to authorize 
the disposition of state property for 
considerations that are determined 
at the unlimited discretion of coun¬ 
ty commissioners in particular coun¬ 
ties is invalid as an unlawful dele¬ 
gation of legislative power. 

Fla.—State ex rel. Maxwell Hunter, 
Inc., V. O'Quinn, 164 So. 166, 114 
Fla. 222. 

Public funds 

Under Act of Congress donating a 
fund to a state, “to be expended as 
the . . . Legislature may pre¬ 
scribe for the benefit of the public 
schools and public roads*' of certain 
counties, the legislature cannot del¬ 
egate power to the county commis¬ 
sioners to apportion the fund be¬ 
tween the school and road districts. 
U.S.—Everett School Dist. No. 24, 
Snohomish County, Wash., v. Peai> 
son, D.C.Wash., 261 F. 631. 

93. Fla.—State ex reL Crlm v. Ju¬ 
venal, 163 So. 569, 119 Fla. 86, 121 
Fla. 69. 

Ky.—^Peak v. Akins, 36 S.W.2d 361, 
287 Ky. 711. 

N.Y.—^La Rocca v. Flynn, 177 N.B. 

290, 257 N.T. 5. 

Consolidation of offices 

(1) Statute providing that countir 
court may, and on petition must. 
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creating a county office and providing for an ap¬ 
pointment thereto by a judge, on the recommenda¬ 
tion of the county grand jury, does not delegate any 
legislative power to the grand jury, and is valid.®^ 
The legislature may also delegate to a county board 
the power to appoint road officers,or a county 
counsel ;55.5 and where the legislature has consti¬ 
tutional power to make changes in the constitution 
as to county government it may pro\nde that the 
boards of certain counties may abolish the office of 
county treasurer and appoint banks to perform 
his duties.^® A statute establishing a county-wide 
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civil service system, which delegated to a citizens’" 
supervisory commission the power to appoint a per¬ 
sonnel board, has been held a delegation of admin¬ 
istrative power and valid, as has a statute em¬ 
powering a civil service commission to determine the 
qualifications of officers.^* 

The fixing of salaries of county, township, and 
other local officers may be delegated to the boards of 
county commissioners, within certain limits,^^ ex¬ 
cept that they may not be authorized to fix their 
own salaries,^ and except where such delegation is 
in direct conflict with constitutional provisions,^ and 


submit or resubmit question of com¬ 
bining: officers of circuit clerk and 
recorder in counties of twenty thou¬ 
sand and less than two hundred 
thousand inhabitants every four 
years, beginningr in 1936, is not un¬ 
constitutional as delegatingr legisla¬ 
tive power to county court. 

Mo.—State ex Inf. Crain ex rel. Pee¬ 
bles V. Moore, 99 S.W.2d 17, 339 Mo. 
492. 

(2) Statute authorizing board of 
supervisors to consolidate the duties 
of certain county officers does not, in 
violation of the constitution, attempt 
to delegate to board the power of the 
legislature to create a public office, or 
to fix the term of office, or to pre¬ 
scribe the duties thereof. 

Cal.—^Brooks v. Stewart, 218 P.2d 
56, 67 CaLApp.2d 386. 

County ooQzt 

The County Planning and Zoning 
Act, considered as whole, created 
county planning commissions and left 
to county courts only appointment 
of commission members, so that act 
is not unconstitutional as delegating 
to such courts legislative power to 
create public offices, even though one 
section thereof purports to authorize 
county courts to create such com- 
missiona 

Mo.—State on Inf. of Wallach v, 
Lioesch, 169 S.'W'.2d 675, 350 Mo. 989. 
PnbUo gfuardian 

Act permitting Board of Supervis¬ 
ors of luos Angeles County to “cre¬ 
ate** the office of public guardian and 
such subordinate positions as may be 
necessary and fix compensation there¬ 
for, and to make necessary appoint¬ 
ments, does not constitute an unlaw¬ 
ful delegation'of the power vested In 
the legislature by the constitution. 

Cal.—^Brown v. Overshiner, 240 P.2d 
617, 88 CaL2d 432. 

94. Ga.—^Freeney v. Pape, 194 S.B. 
515, 185 Ga 1. 

95. Mich.—Matthews v. Montgom¬ 
ery, 266 N.W. 300, 275 Mich. 141. 

9^5 CaL—Ogle v. Eckel, 122 P.2d 
67, 49 CalA.pp.2d 599. 

96. N.a—Tyrrell County v. Hollo¬ 
way, 108 S.B. 337, 182 N.C 64. 

97. Ala—Yeilding v. State ex reL 


Wilkinson, 167 So. 580, 232 Ala 
292. 

aa CaL—Cornell v. BCarris, 69 P.2d 
576, 15 CaLApp.2d 763—Cornell v. 
Harris, 69 P.2d 570, 16 CaLApp.2d 
144. 

99. CaL—Corpus Jttzis quoted In 
Ryan v. Riley, 223 P. 1027, 1032, 
66 CaLApp. 181. 

Ga—Abbott v. Commissioners of 
Roads and Revenues of Fulton 
County, 129 S.B. 38, 160 Ga 657. 
Idaho.—^Reynolds v. Oneida County, 
69 P. 730, 6 Idaho 787. 

Mo.—Corpus 3Ws cited in Little Riv¬ 
er Drainage Dist v. Lassater, 29 
S.W.2d 716, 720, 326 Mo. 493. 

Nev.—Cawley v. Pershing County, 
266 P. 1073, 60 Nev. 237. 

WIs.—^Dandoy v. Milwaukee County, 
264 N.W. 98, 214 Wis. 686. 

12 CJ. p 859 note 7, p 862 note 61. 

Clerk of municipal court of the 
city of Macon, whose salary is paid 
out of the treasury of Bibb county, 
and who is not required to make any 
report to any state official, is not a 
“state officer,** and hence statutes 
empowering the board of commis¬ 
sioners of Bibb county to fix clerk's 
salary are not an unconstitutional 
delegation of legislative power. 

Ga.—^Truesdel v. Freeney, 197 S.B. 
783, 186 Ga. 288. 

Pees of Justices of the peace 

Wis.—Wentworth v. Racine County, 
74 N.W. 661, 99 Wis. 26—Ryan v. 
Outagamie County, 60 N.W. 840, 
80 Wis, 336. 

Judges 

(1) The statute authorizing the 
board of commissioners of Bibb 
County annually to fix the salary of 
the judge of the municipal court of 
Macon does not violate the consti¬ 
tutional provision authorizing the 
general assembly to abolish Justices* 
courts and establish in lieu thereof 
such new courts as it may in Its dis¬ 
cretion deem necessary, on ground 
that the power to fix the salary of 
the Judge of such court is neces¬ 
sarily and inherently a part of the 
power to establish the court and 
cannot be delegated. 
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Ga.—Feagin v. Freeney, 17 S.B.2d 
61, 192 Ga. 868. 

(2) The statute authorizing board 
of commissioners of Forsyth county 
to fix salary of Judge of Forsyth 
county court is not an unconstitu¬ 
tional delegation of legislative power, 
notwithstanding constitutional pro¬ 
vision that general assembly shall 
preserlbe salaries of all officers pro¬ 
vided for in constitutional article re¬ 
garding Judicial department, since 
fixing of salary of Judge of county 
court, which is a statutory court. Is 
essentially a local question and may 
be delegated to sound discretion of 
the local body. 

N.C.—Eflrd V. Board of Com*rs for 
Forsyth County, 12 S.B.2d 889, 219 
N.C. 96. 

Oonnty attozneys 

Statute providing that annual sal¬ 
aries of officers of all counties of 
I state shall be fixed by respective 
boards of county commissioners at 
not to exceed stated maximum 
amounts and fixing maximum yearly 
salary for county attorney of class 
three county' at one thousand eight 
hundred dollars and maximum yearly 
salary for county attorney of class 
two county at three thousand five 
hundred dollars does not constitute 
an unlawful delegaUon of legislative 
power, 

Utah.—Johnson v, Bankhead, 282 P.2d 
372. 

1. Idaho.—Re3molds v. Oneida Coun¬ 
ty, 69 P. 730, 6 Idaho 787. 

2. CaL—Arnold v. SuUenger, 264 P. 

. 267, 200 CaL 632. 

Barter v. Siskiyou County, 183 
P. 852, 42 CaLApp. 630. 

Fla.—State v. Spencer, 87 So. 684, 
81 Fla. 211, 

Nev.—^Moore v. Humboldt County, 
282 P. 1078, 48 Nev. 397. 

Ohio.—State v. O’Brien, 116 N.B. 26, 
96 Ohio St 166. 

Pa.—In re Benson, 38 A.2d 76, 360 Pa. 
141. 

S.C.—^Moseley v, Welch, 89 S.B.2d 
133, 209 S.a 19. 

12 CJ. p 859 note 13. 

Constitution providing that legis¬ 
lature shall ‘^regulate” compensation 
of county officers means that it shall 
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the method of fixing the compensation of a state 
officer cannot be delegated to county authorities*^ 
Moreover, the delegation of authority to fix the 
compensation of county officers must be accompa¬ 
nied by the statement of some rule or policy that 
will give limitation and direction to the exercise 
of the authority.'^ When the constitution provides 
that the compensation of certain local officers shall 
be regulated by general and uniform legislative 
acts, a board of supervisors cannot be empowered 
by the legislature to change or to suspend the pro¬ 
visions of such an act in relation to a particular 
officer.® 

Highways, bridges, and fences. The legislature 
may delegate to county authorities the power to 
establish and enforce rules and regulations relating 
to public roads,® and likewise the legislature may 
delegate such powers with respect to bridges,7 and 
fences.® Statutes authorizing county authorities to 
initiate a road improvement without a petition by 
property owners,® or to determine the method and 


extent of road improvements^® or to fix bridge 
tolls,have been held valid; and the same is true 
of a statute providing for the grant of a franchise 
for a toll bridge by the county commissioners.!® 
So, a statute creating a bridge commission for the 
purpose of handling the proceeds of a particular 
bond issue has been held not invalid as delegating 
to the commission the legislative functions of the 
fiscal court.i® 

A statute authorizing a public corporation, as a 
cotmty authority, to take over county highways for 
the limited purpose of making self-liquidating im¬ 
provements does not involve an unauthorized su¬ 
pervision over, or interference with, municipal im¬ 
provements;!^ nor is the corporation so authorized 
a "special commission” or "private corporation or 
association,” within a constitutional provision pro¬ 
hibiting the delegation of power to such commission 
or private corporation to make, supervise, or inter¬ 
fere with mimicipal improvements.1® A local board 
may be empowered to determine the propriety of 


“fix" such compensation, and ren¬ 
ders Invalid a statute authorizing 
county supervisions to the 

compensation. 

Cal—Arnold v. Sullenger, 264 P. 267, 
200 Cal 632. 

OoTUity judges 

The power to ascertain and fix the 
compensation of county Judges is 
vested by the constitution in the leg¬ 
islature and cannot be delegated to 
county courts or any other body. 
Tenn.—Chamber v. Marcum, 255 S.W. 
2d 1, 195 Tenn. 1. 

8. Ga.—^Mosley v. Garrett, 187 S.B. 
20, 182 Ga. 810. 

4i N.J.—^Delmar v. Bergen County, 
189 A. 76, 117 NT.J.Law 877. 
Statement of policy launilllole&t 
Statute authorizing governing bod¬ 
ies of counties to reduce salaries of 
county officers as they should deem 
proper was held not to contain a 
sufficient statement of policy to con¬ 
stitute it a valid delegation of au¬ 
thority to such bodies to reduce sal¬ 
aries of common pleas judges in 
their counties. 

N.J.—Delmar v. Bergen County, su¬ 
pra. 

5. Cal—Dougherty v. Austin, 28 P. 
834, 29 P. 1092, 94 Cal 601, 16 L. 
R.A. 161. 

6. Ala.—^Terry v. State, 92 So. 86, 
16 AlaA.pp. 333^—^POsey V. State, 86 
So. 117, 17 Ala.App. 448—Oliver v. 
State, 79 So. 818, 16 AUuApp. 633— 
Windham v. State, 77 So. 963. 16 
Ala.App. 888, certiorari denied 79 
So. 877, 202 Ala, 697, 

Vse by vehicles . . 

(1) Provision of Acts 1916 p 673 
delegating to, and imposing on, the 
court of county commissioners the 


duty of fixing a schedule of rates 
for license taxes for the use of ve¬ 
hicles by citizens within the county 
of Jackson, and which fixes a lien 
thereon, and establishes rules and 
regulations for the administration 
thereof, is valid. 

Ala.—^Hill V. Moody, 93 So. 422, 207 

Ala. 326. 

(2) St.1923 c 181 § 1, reaulring 
county commissioners to enact or¬ 
dinances licensing and regulating 
the use of motor vehicles for hire, 
is not, when read in the light of the 
declared purpose of the act to pro¬ 
tect the public roads and secure rev¬ 
enue for their improvement and 
maintenance and all the sections 
thereof, a delegation of legrislative 
power in the sense of relinauishlng 
such power and conferring it on 
the commissioners. 

Nev.—State v. Shaughnessy, 217 P. 

681, 47 Nev. 129. 

(3) Acts 1919 c 8203, regulating 
use of improved highways in Vo¬ 
lusia county and making it unlawful 
to operate any motor vehicle there¬ 
on over a maximum weight without 
a written permit from board of 
county commissioners, does not un¬ 
lawfully delegate legislative power 
to* commissioners, or confer on them 
an unlimited discretion in executing 
the statute. 

Pla-—^Zackaxy v. Morris, 82 So. 830, 

78 Fla. 316. 

(4) Motortruck-regulating statute 
authorizing county judges to reduce 
load and speed limits to prevent 
damage to roads or bridges, to pro¬ 
hibit motortruck traffic entirely for 
limited periods if necessary for pub¬ 
lic safety, and to allow variation 
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from statute in certain cases, is not 
invalid as conferring arbitrary pow¬ 
er, although not providing for ap- 
peaL 

Ky.—^Ashland Transfer Co. v. State 
Tax Commission. 66 8.W.2d 691, 247 
Ky. 144, 87 A.L.It 534. 

7. Ala.—Windham v. State, 77 So. 
963, 16 Ala.App. 383, certiorari de¬ 
nied 79 So. 877, 202 Ala. 697. 

Bridge commission 
The provisions of act authorizing 
governing body of municipality or 
county acquiring interstate toll 
bridge to create a bridge commission 
is not Invalid as an unconstitutional 
delegation of legislative power in 
view of fact that commission is de¬ 
clared by act to be an agency of the 
public corporation creating it. 

S.D.—Mettet v. City of Yankton, 25 
N.W.2d 460, 71 S.D. 435. 

8. Ala.—Windham v. State, 77 So. 
963, 16 Ala.App. 388, certiorari 
denied 79 So. 877, 202 Ala. 697. 

9. Wash.—^Lilndstrom v. McMillan, 
168 P. 463, 98 Wash. 608. 

10. Ark.—Southern Crawford Boad 
Improvement Dlst. v. Brown, 245 
S.W. 821, 156 Ark. 267. 

11. Fla.—State v. Duval County, 79 
So. 692, 76 Fla. 180. 

12. Fla.—C€u*lton, for Use of Frank¬ 
lin County, V. Constitution Indem¬ 
nity Co., 157 So. 431, 117 Fla. 143. 

13. Ky.—Bentz v. Campbell County, 
84 S.W.2d 44, 260 Ky. 242, 

14. Pa.—^Tranter v. Allegheny Coun¬ 
ty Authority, 173 A. 289, 316 Pa. 
66 . 

16. Pa.—Tranter v. AJlegheny Coun¬ 
ty Authority, supra. 
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submitting, and if deemed best, to submit, to the 
voters of a county the question as to whether a 
public road shall be extended through the county 
and a road law which provided that it should not 
go into effect in any county until it was recommend¬ 
ed by the grand jury of that county, has been held 
valid.i^ 

Taxation. The legislature may delegate to coun¬ 
ty authorities the power to levy taxes or special 
assessments for local purposes,^^ and to exercise 
various administrative functions with respect to tax¬ 
ation generally,^® such as the determination of facts 
on which the operation of a statute depends 20 A 
statute requiring warehousemen to furnish the 
county tax assessor, on demand, with a list of prop¬ 
erty stored, has been held not to violate a consti- 
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tutional provision that no power of suspending the 
laws of the state shall be exercised except by the 
legislature and, obviously, a statute which direct¬ 
ly imposes a tax is not objectionable as a del¬ 
egation of power to a county officer .22 The legisla¬ 
ture, however, cannot delegate to county commis¬ 
sioners the legislative power to levy and collect an 
assessment against the state.23 

Schools and school districts. The delegation to 
county school boards of powers with respect to 
schools and school districts is discussed in sub¬ 
division e of this section, infra. 

d. Towns and Township Boards 

Subject to constitutional restrictions, township boards 
or committees may be vested by the legislature with 


la N.J.—Noonan v. Hudson County. 
18 A. 117. 51 K.J.Law 454. aJOarmed 
20 A. 255, 52 N.J.Law 398. 

17. Ga.—Haney v. Bartow County, 
18 S.E. 28, 91 Ga. 770. 

la Ga.—TTllson v. Harris. 164 S.E. 
388. 170 Ga. 800. 

Kan.—^Missourl-Kansas-Texas H. Co. 
V. Hays, 237 P. 1029. 119 Kan. 249. 
—State V. McVea, 26 La.Ann. 151. 
S.C.—Parker v. Bates, 66 S.B.2d 723, 
216 S.C. 52—Gaud v. Walker, 63 S. 
E.2d 316, 214 S.C. 451. 

Tex.—^Broocks v. State, Civ.App., 41 
S.W.2d 714, 719, two cases. 

29 O.J. p 725 note 36. 

15 O.Jr. p 633 note 40. 

12 CJ. p 859 notes 14, 15. 

19, CaL—^Los Angeles County v, Su¬ 
perior Court in and for Los Angeles 
County. 112 P.2d 10, 17 CaL2d 707. 
Me.—^Inhabitants of Town of Jones- 
port V. Inhabitants of Town of 
Beals, 158 A. 860, 131 Me. 37. 

Minn.—^In re Taxes Delinquent, 
Washington County, 266 N.W, 867, 
197 Mintt- 266, appeal dismissed 
Torinus v. Johnson, 57 S.Ct. 44, 
299 U.S. 508, 81 LEd. 377,' rehear¬ 
ing denied 67 S.Ct 192, 299 U.S. 
622, 81 L.Bd. 458. 

Mo.—State, ex rel. and to Use of Bair 
V. Produceirs Gravel Co., Ill S.W. 
2d 521, 341 Mo. 1106. 

Tex.—Bteurris County Flood Control 
Dist. V. Mann, 140 S.W.2d 1098, 135 
Tex. 239. 

Wis.—State v. Johnson, 175 N.W. 
589, 170 Wis. 218, 7 A.L.II. 1617. 

AdinixiistratiOBL of ftu&ds 

The governing board or commission 
of each county has authority to ad¬ 
minister funds appropriated to coun¬ 
ty under act authorizing allocation of 
state tax funds to counties for con¬ 
struction of health centers and- hos¬ 
pitals, and act is not invalid for lack 
of designated administrators in the 
oounties to expend the funds. 


aC.—Parker v. Bates, 66 S.B.2d 723, 
216 S.C. 62. 

GrantiiLg exemptions 
Statutes under which county su¬ 
pervisors* order granting statutory 
tflv exemption to new enterprises of 
public utility becomes effective with¬ 
in specified time in absence of peti¬ 
tion for election were held not un¬ 
constitutional as granting legislative 
power. 

Miss.—Gully V. Wilmut Gas & Oil 
Co., 165 So. 620, 174 Miss. 794. 

imposition of penalties 

Statute authorizing county com¬ 
missioners* court to impose penalties 
for violating regulations for collec¬ 
tion of privilege tax on motor fuel 
sellers is constitutional. 

Ala.—Standard Oil Co. of Kentucky v. 
Limestone County, 124 So. 623, 220 
Ala. 281. 

Waiver or rednotios. of penalties 
Statute authorizing county court 
or county commissioners to waive or 
reduce penalty or interest on delin¬ 
quent taxes is not void cls delegating 
legislative power. 

Or.—^Livesay v. De Armond, 284 P. 
166, 181. Or. 563, 68 A.L.R. 422. 

Xssnanee of bonds 

(1) The right granted by the Sol¬ 
diers* Bonus Act to county boards to 
elect to issue bonds is not an unlaw¬ 
ful delegation of legislative power, 
the tax being levied by the legisla¬ 
ture, while the bond issue is a mere 
detail regarding payment. 

Wis.—State V. Johnson, 175 N.W. 689, 
170 Wis. 218, 7 A.L.R. 1617. 

(2) The legislature may vest the 
county governing board with power 
to issue bonds for county purposes. 
S.C.—Parker v. Bates, 66 S.B.2d 723, 

216 S.C 62—Gaud v. Walker, 63 
S.E.2d 316, 214 S.C. 461. 

Expenditures to meet emergency 
Statute authorizing additional ex¬ 
penditure to meet emergency arising 
after adoption of municipal corpora- 
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tlon's published budget was held not 
unconstitutional as delegating legis¬ 
lative power of taxation to county 
tax adjustment board: 

Ind.—State ex rel.. School City of 
South Bend v. Thompson,- 6 N.E.2d 
710, 211 Ind 267. 

Suspension of laws 
Tax limitation law does not con¬ 
travene constitutional provision that 
operation of laws shall never be sus¬ 
pended, except by authority of gen¬ 
eral assembly, as authorizing coun¬ 
ty tax adjustment board to strike 
all items for courts* maintenance 
from county budget and provisions 
for teachers* salctries from school 
city's budget, such board having no 
power to levy taxes. 

Ind—State ex reL School City of 
South Bend y. Thompson, supra. 

20 . AUl—D earborn v. Johnson, 173 
So. 864, 284 Ala. 84. 

Suspending operation of statute 
Act to provide for more economi¬ 
cal, convenient, and uniform system 
of assessing and collecting taxes was 
not unconstitutional because it pro¬ 
vided that county commission might 
suspend operation of act for not ex¬ 
ceeding one year by resolution 
spread on minutes not less than 
thirty days prior to its effective date, 
in view of rule that legislature may 
make law delegating power to deter¬ 
mine some fact or state of things on 
which law mahes its own action de¬ 
pend 

Ala.—Dearborn v. Johnson, 173 So. 
864, 234 Ala. 84. 

21. Tex.—^Interstate Porwardtog Co. 
V. Vineyard, Civ.App., 3 S.W.2d 947, 
reversed on other grounds Inter¬ 
state Forwarding Co. v. Vineyard, 
49 S.W.2d 493, 121 Tex .289. 

22. S.a—Lillafd V. Melton, 87 S.B. 
421, 103 S.a 10. 

23. Ohio.—State v. Board of Com'rs 
. of Fairfield County, 162 N.B. 393, 

119 OMo St. 93. 
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power to perform acts of local concern. Including the 
fixing of the compensation of local officers, 

A delegation of power to a town by the legisla¬ 
ture may be valid in itself under proper constitu¬ 
tional limitations and invalid without them.23.50 
Towns and township boards or committees may be 
authorized to fix the number and boundaries of 
districts within the township,24 to open a channel 
and regulate shell fisheries therein,25 to enter into 
contracts for the repair of the roads,25 to levy tax¬ 
es for local purposes,27 and to perform other pub¬ 
lic acts of local concem.28 A statute complete in it¬ 
self, creating a township board of assessors, and de¬ 
fining the powers and duties of such board, leaving 
to the governing body of the township only the 
power to accept, by ordinance, the provisions of the 
statute, is not unconstitutional as a delegation of 
legislative power.22 

Under a constitutional provision authorizing the 
legislature to confer upon tribunals transacting 
coimty business such powers of local legislation and 
administration as it shall deem expedient, a statute 
prohibiting county commissioners from issuing a 
license for the s^e of liquor over the objection of 
the township board of a township in which the 
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liquor is to be sold, does not delegate power to the 
township board, and is valid.28 A statute authoriz¬ 
ing a local board to determine the existence of cer¬ 
tain facts is not an unconstitutional delegation of 
legislative power.30.6 

Fixing compensation of officers. Unless otherwise 
provided by the constitution, town authorities may 
be given power to fix the salary of town or town¬ 
ship officials but they cannot be given arbitrar}- 
power to fix such compensation in violation of, or 
disregard of, constitutional provisions.22 

e. Schools and School Districts 

(1) Creation and alteration 

(2) Administration and regulation 

(1) Creation and Alteration 

Subject to constitutional restrictions, the legislature 
may delegate to local agencies the power to create and 
alter school districts and other school organizations. 

The legislature may not authorize the exercise 
of any power or the doing of any acts which exceed 
or transgress constitutional limitations,2 3 but it may 
delegate to local officers, boards, or other subordi¬ 
nate agencies, the power to create, organize, or alter 


23.50 N.C.—Bowie v. Town of West 
Jefferson. 67 aB.2d 869, 281 N.C. 
408. 

24. N.H.—Goodrich Falls Electric 
Co. V. Howard, 171 A. 761, 86 N.H 
512. 

3Sr.J.— Allison v. Corker. 52 A. 862, 67 
N.J.Iiaw 596, 60 L.R.A, 654. 

25. R.I.—State v. Nelson, 77 A. 170, 
31 R.I. 264. 

28. Pa.—^Petition of McKeown, 51 
Pa.Super. 277, affirmed 86 A. 1086, 
237 Pa. 626. 

27. ind.—^Rose v. Bath, 10 Ind. 18. 

28. N.J.—Allison v. Corker, 62 A. 
362, 67 N.J.Law 696, 60 L..B.A. 664. 

Ohio.—State ex rel. Wuebker v. Bock- 
rath, 87 NJS.2d 462, 162 Ohio St 
77. 

Pa.—^Bvans v. West Norriton Tp. Mu¬ 
nicipal Authority, Com.Pl., 67 
Montz.Co. 828, 48 Mun.L.R. 120, af¬ 
firmed 87 A.2d 474, 870 Pa. 150. 

Wis.—City of Milwaukee v. Seweiv 
aare Commission of City of Milwau¬ 
kee, 67 N.W.2d 624, 268 Wis. 342. 
fiLooxporatloxL of vUlafiTe 
The legislature has authority to 
authorize township trustees to Incor¬ 
porate platted or unplatted Umds into 
a TlUage; j 

Ohio.—Wachiendorf v. Shaver, 78 N.E. 

2d 870, 149 Ohio St 231. 

Bestzioted delegation of power 
It would not be constitutionally 
competent for general court to pro¬ 
vide that any . town that had adopted j 
town xnanager toim" of government 


could make amendments in such form 
of government without enabling leg¬ 
islation being enacted by general 
court 

Mass.—Opinion of the Justices, 105 
N.E.2d 565, 32$ Mass. 674. 
Classification of towns 
The statute allowing any incorpo¬ 
rated town, irrespective of size and 
population to become a city of the 
second class by passing an ordinance 
converting the town into second class 
city if majority of qualified voters 
of the town should vote in favor of 
the ordinance, is not unconstitutional 
as delegating to the towns the au¬ 
thority to raise the classification of 
the towns. 

Ark.—Gross v. Homard, 144 S.W.2d 
705, 201 Ark. 391. 

Sloning is a legislative power re¬ 
siding in the state which may be del¬ 
egated to a town board. 

N.Y.—Green Point Sav. Bank v. 
Board of Zoning Appeals of Town 
of Hempstead, 24 N.E.2d 819, 281 
N.Y. 534, appeal dismissed 60 S.Ct. 
719, 309 U.S. 633, 84 Lr.Ed. 990. 

‘Underhill v. Board of Appeals of 
Town of Oyster Bay, 72 N.Y.S.2d 
688, affirmed 75 N.Y.S.2d 827, 273 
App.Div. 788, affirmed 80 N.E.2d 
842, 297 N.Y. 937. 

29. N.J.—^Eccles V. Township Com¬ 
mittee of Egg Harbor Tp., 167 A. 
879, 11 N.J.Misa 698. 

30. —Johnson v. Board of 
Corners of B-eno County, 76 P.2d 
849, 147 Kan. 211. 
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30.5 Iowa.—State v. Strayer, 299 N. 
W. 912, 230 Iowa 1027. 

31. Ind.—^Benton County Council of 
Benton County v. State ex rel. 
Sparks, 65 N.E.2d 116, 224 Ind. 114. 

N.Y.—Andrews v. Pierson, 160 N.Y. 

[ S. 542, 174 App.Div. 478—^People 
V. Cocks, 168 N.Y.S. 1024, 172 App. 
Div. 737, appeal dismissed 114 N. 
B. 1078, 219 N.Y. 628. 

32. Ill.—People v. Vickroy, 107 N.E. 
638, 266 Ill. 384. 

33. Cal.—^Mooney v. Tulare County, 
83 P. 166, 2 CaLApp. 65. 

Taxation 

(1) Under a constitutional provi¬ 
sion prohibiting taxation without rep¬ 
resentation, the legislature has no 
power to confer upon a county board 
of supervisors authority to attach 
to, or include in, a city high school 
district territory lying entirely out¬ 
side the boundaries of the municipal¬ 
ity, or to subject such territory to 
the burden of taxation which might 
be imposed by the mtihicipallty of 
which it is not a part 

Cal.—^Mooney v. Tulare County, su¬ 
pra. 

(2) Statutes which empower the^ 
hoard of school directors in a school 
district of the first class to levy tax¬ 
es for school purposes without prac¬ 
tical limitation, notwithstanding what 
appear superficially to be certain lim¬ 
itations, are unconstitutional delega¬ 
tions of the legislative power. 

Pa.—Wilson v. School Dist. of Phil- 
I adelphia, 31 PaDist., 6b Co. 177. 
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school districts and other local school organiza¬ 
tions,^^ or may, at least, confer on such agencies 
the power to determine the facts under which the 
law authorizes a change of boundaries and the 
proper exercise by a subordinate agency of power 
delegated to it is the same in effect as if such 
power were directly exercised by the legislature.^^ 
The power to legislate may not be delegated to 
school authorities,^'^ and a statute has been held 
unconstitutional which leaves to the arbitrary dis¬ 
cretion of an ex ofScio board the question of alter¬ 
ing the boundaries of a school district,38 or gives a 
county superintendent discretion as to the form, 
size, and assessed valuation of a high school dis¬ 
trict, and the number of prospective pupils.38 Where 
the legislative policy is determined by the legisla¬ 
ture, however, ample administrative powers may be 
vested in such authorities in order that the legisla¬ 


tive rule may properly be enforced,^® but the legis¬ 
lature must establish adequate guiding standards for 
use by the local school authorities.^o.s 

The construction of statutes delegating powers 
with respect to the creation and alteration of school 
districts and other local school organizations, and 
the extent of the delegated powers, is treated in 
Schools and School Districts § 27. 

(2) Administration and Regulation 

In the absence of constitutfonal Ifmitattons, the leg¬ 
islature may delegate the management and administra¬ 
tion of the public schools to such subordinate agencies as 
it may select or create. 

In the absence of constitutional limitations,the 
legislature may delegate the management and admin¬ 
istration of the public schools to such subordinate 
agencies as it may select or create,such as mu- 


34 . Fla.—state ex rel. Ball v, Rob¬ 
inson^ 1 So.2d 621, 146 Fla. 615. 

Ga.—^Lott V. Board of Kducation of 
Hall County, 139 SJE, 722, 164 Ga. 
$63. 

Idaho.—In re Annexation of Common 
School Dists. Nos. 18 and 21 to In¬ 
dependent School Diet. No. 1, Mini¬ 
doka County, 15 P.2d 732, 52 Idaho 
363. 

111.—^People ex rel. Board of Educa¬ 
tion of Lia Prairie Community Hiirh 
School Dist No. 10 V. Board of Ed¬ 
ucation of Bowen Community Hisrh 
School Dist. No. 804, 43 N.E.2d 
1013, 380 IlL 311—People v. Cow- 
en, 119 N.E. 335, 283 IlL 308. 

ICan.—State ex rel. Tice v. Brooks, 
163 P.2d 414, 160 Kan. 526. 

Mo.—State ex rel. Reorganized School 
J>ist. No. 4 of Jackson County v. 
Holmes, 231 S.W.2d 185, 360 Mo. 
904. 

Mont—State ex rel. School Dist No. 
8 V. Lensman, $8 P,2d 63, 108 Mont 
118. 

OkL—^Ensley v. Gtoins, 188 P.2d 540, 
192 OkL 587. 

Or.—^Evans v. Hurlburt, 243 P. 668, 
117 Or. 274. 

S.C.—Waterloo School Dist No. 14 
V. Cross Hill School Dist No. 6, 
91 S.B, 257, 106 S.C. 292. 

Tex.—County School Trustees of Cal¬ 
lahan Coimty V. District Trustees 
of Dist No. 15 (Hart) Common 
School Dist of Callahan County, 
Civ.App.. 192 S.W.2d 891, refused 
no reversible error—^Wise Common 
School Dist No. 2 of Castro Coun¬ 
ty V. Castro County School Trus¬ 
tees, CiVJVpp., 141 S.W.2d 1028, eiv 
ror refused—Brownfield v. Tongate, 
Clv.App., 109 S.W.2d 352—^Rosebud 
Independent School Dist v. Rich¬ 
ardson, Civ.App., 2 S.W.2d 613— 
Stinson v. Graham, CivJi.pp., 286 
&W. 264. 

Wis.—State V. Brechler, 202 N.W. 
144, 185 Wis. 699* 


Wyo.—Chicago. B. & Q. R. Co. v. 
Byron School Dist No. 1, 260 P. 
537, 37 Wyo. 259. 

56 C.J. p 199 note 39. 

Searing controversies 
Legislature may delegate to coun¬ 
ty board of education the power to 
act as a tribunal to hear and deter¬ 
mine local controversies in reference 
to the administration of school laws. 
Ga.—^Lott V. Board of Education of 
Hall County, 139 S.B. 722, 164 Ga. 
863. 

County hoards may be authorized 
to change the boundary lines of 
school districts. 

CaL—Worthington School Dist v. 
Eureka School Dist, 169 P. 487, 
173 Cal. 164. 

S.C.—Waterloo School Dist No. 14 
V. Cross Hill School Dist No. 6, 
91 S.B. 257, 106 S-C. 292. 

35. IlL—Husser v. Fouth, 68 NJB. 
2d 949, 386 IlL 188. 

Neb.—^Ruwe v. School Dist No. 85 
of Dodge County, 234 N.W. 789, 120 
Neb. 668. 

36. Tex.—State v. Morwood, 57 S.W. 
875, 24 Tex.Civ.App. 24. 

56 C.J. p 203 note 50. 

37. Kan.—State ex reL Donaldson v. 
Hines, 182 P,2d 865, 163 Kan. 300. 

N.D.—^Rhea v. Board of Education 
of Devils Liake Special School Dist, 
171 N.W. 103, 41 N.D. 449. 

38. IlL—People V. Rathje, 164 N.E. 
696, 333 HI. 304, followed in Board 
of Education of Georgetown High 
School Dist No. 218 v. Love, 164 
N.E. 699, 383 IIL 303. 

39. IlL—Kenyon v. Moore, 122 N.B. 
548. 287 Ill. 233. 

40. N.D.—^Rhea v. Board of Educa¬ 
tion of Devils Lake Special School 
Dist. 171 N.W. 103, 41 N.D. 449. 

Tex.—Wilson v. Abilene Independent 
School Dist, Civ.App., 190 S.W.2d 
406, refused for want of merit 
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[Pindings 

j Provision in proposed bill granting 
school districts temporary emergency 
exemption from certain provisions of 
the municipal bonds statute, which, in 
effect authorizes school districts to 
issue bonds in special cases in excess 
of debt limit of 5 per cent of assessed 
valuation of the district on finding 
that it is *'in the best interest of and 
within the financial capacity of said 
district'* is not invalid as an uncon¬ 
stitutional delegation of legislative 
power. 

N.H.—^In re Opinion of the Justices, 
62 A.2d 297, 94 N.H. 610. 

40.6 K a n .—State ex reL Donaldson 
V. Hines, 182 P.2d 865, 163 
300. 

Standards held adequate 

Colo.—Hazlet v. Gaimt, 250 P.2d 188, 
126 Colo. 385. 

IlL—^Pritchett v. County Board of 
School Trustees, 125 N.E.2d 476, 6 
IlL2d 856—School Dist No. 79 v. 
County Board of School Trustees 
of Lake County, 128 N.E.2d 475, 
4 IlL2d 533. 

Neb.—^Nickel v. School Board of Ax- 
tell, 61 N.W.2d 666, 167 Neb. 813. 
N.D,—Anderson v. Peterson, 64 N.W. 

2d 542, 78 N.D. 949. 

Or.—^Burkitt v. School Dist. No, 1, 
Multnomah County, 246 P.2d 566, 
196 Or. 471. 

Wash.—Wheeler School Diet. No. 
162 of Grant County v. Hawley, 137 
P.2d 1010, 18 Wash.2d 37. 

41. Fla.—State v. Board of Public 
Instruction of Duval Coimty, 123 
So. 640, 98 Fla. 66. 

66 C.J. p 280 note 54. 

42. Mo.—State v. Andrae, 116 S.W. 
661, 216 Mo. 617. 

Tex.—Stinson v, Graham, (3iv.App., 
286 S.W. 264. 

56 C.J. p 280 note 55. 

Selection of members of board 
Provisions of school code relat- 



16 C. J*S* 

nicipal corporations^^ or boards of education or 
school directors or trustees,and may confer on 
them any powers or impose on them any duties not 
prohibited by the constitutionals and under express 
constitutional provisions in some states, statutes re¬ 
lating to public schools, which are to take effect 
on the approval of a county board of education are 


CONSTITUTIONAL LAW § 140 

valid.'*® Such subordinate agents may be authorized 
to hold elections on school questions to levy taxes 
for school purposes,^® or to furnish estimates there¬ 
for;^® to provide a superintendent of schools;^®*® 
to fix salaries of school officials,®® and to perform 
other acts of local self-government in school mat- 
ters.®^ 


to election of members of boards 
of education in cities of different 
populations were net invalid on 
^und that there was a deleiration 
of authority to someone to select 
members of board of education. 

Ill,— ^People ex reL Cboristensen v. 
Board of Education School Dist. No. 
99, Cook County, 65 N.£4.2d 825, 393 
IlL 345. 

School distxlots axe not municipal 
corporations, but are bodies corpo¬ 
rate, or political subdivisions, and 
not within the provision of a con¬ 
stitution prohibiting legislative dele¬ 
gation of power over mimicipal func¬ 
tions. 

Mont.—State ex reL City of Mis¬ 
soula V. Hoknes, 47 P.2d 624, 100 
Mont. 256, 100 A.L..R. 581. 

43 . IlL—^B\iller v. Heath, 89 IlL 296. 
56 C.J. p 280 note 56. 

44. Cal.—^Fillmore Union High 
School Dlst of Ventura Coimty v. 
Cobb, 53 P.2d 849, 5 CaL2d 26. 

Iowa—^Lee v. Hoffman, 166 N.W. 565, 
182 Iowa 1216, L..R.A.1918C 933. 

S.C.—^Powell V. Hargrove, 134 S.E. 

380, 136 S.a 345. 

56 C.J. p 280 note 57. 

City and state agencies 
The legislature has ample power 
under ^e constitution to delegate lo¬ 
cal operation of school system to 
school boards that will have dual as¬ 
pects and be both city and state 
agencies. 

N.T.—Daniman v. Board of Education 
of City of New York, 118 N.Y.S. 
2d 487, 202 Misc. 915, affirmed 122 
N.T.S.2d 905, 282 App.Div. 717, af¬ 
firmed 119 N.H2d 373, 306 N.Y. 532, 
reargument denied 121 N.E!.2d 629, 
307 N.Y. 806, appeal dismissed 75 
S.Ct. 355, 848 U.S. 933, 99 L..Ed. 732 
—Shlakman v. Board of Higher 
Education of City of New York, 

118 N.Y.S.2d 487, 202 Misc. 915, af¬ 
firmed 122 N.Y.S.2d 286, 282 App. 
Div. 718, appeal denied 124 N.Y.S. 
2d 349, 282 App.Div. 349, affirmed 

119 N.B,2d 373, 306 N.Y. 682, rear¬ 
gument denied 121 N.B.2d 629, 807 
N.Y. 806, appeal dismissed 75 S. 
Ct 855, 348 U.S. 933, 99 LuEd. 732. 

46 . Mont.—^Young v. Board of Trus¬ 
tees of Broadwater County High 
School, 4 P.2d 726, 90 Mont. 676. 
56 O.J. p 280 note 58. 

Power to rules 

The legislature has control over 
the public schools and may delegate 
the power to make rules, and, , when 

16 C.tr.S.-'^43 


so delegated, it is peculiarly within 
the province of the local administra¬ 
tive officers to determine what rules 
are required. 

N.C.—Coggins V. Board of Education 
of City of Durham, 28 S.E.2d 527, 
223 N.C. 763. 

46. Ohio.—Minshall v. State, 176 N. 
E. 888, 124 Ohio St. 61. 

47. S.C.—^Burriss v. Brock, 79 S.E. 
193, 95 S.a 104. 

4a Pa—Minsinger v. Bau, 84 A. 902, 
236 Pa 327, Ann.Cas.l913B 1324. 
S.C.—^Powell V. Hargrove, 134 S.E. 

380, 136 S.a 345. 

Mlnlmmu and maximuiw limits 
Fact that statute empowering 
school districts to levy taxes for 
school purposes does not include min¬ 
imum and maximum limits within 
which district may impose tax does 
not render statute unconstitutional 
as an unlawful delegation of legisla¬ 
tive powers. 

DeL—Brennan v. Black, 104 A-2d 777. 

Xn Alabama, under the constitu¬ 
tion, it has been held that the legis¬ 
lature cannot delegate the power of 
taxation to any corporation except a 
municipal corporation; that a school 
district is not a municipal corpora¬ 
tion, and that a statute delegating 
the power of taxation to the trus¬ 
tees of a separate school district is 
unconstitutional. 

Ala.—Schultes v. Eberly, 2 So. 845, 82 
Ala. 242. 

49. Cal.—^People v. Lodi High-School 
Dlst, 57 P. 660, 124 CaL 694. 

49.5 Conn.—^Alcorn ex reL Hoerle 
V. Thomas, 17 A.2d 514, 127 Conn. 
426. 

50. Ala.—^McNeill v. Sparkman, 63 
So. 977. 184 Ala- 96. 

51. U.S.—School Dist. No. 7, Mus¬ 
kogee County, OkL v. Hunnicutt, 
D.C.Okl., 51 F.2d 528, affirmed 51 
S.Ct 653, 283 U.S. 810, 76 L.Ed. 
1428. 

CaL—Fillmore Union High School 
Dist of Ventura County v. Cobb, 
63 P.2d 349, 6 CaL2d 26. 
nL—^Proviso Tp, High School No. 209 
Board of Education v. Oak Park 
and Hiver Forest Tp. High School 
Dist No. 200 Board of Education, 
163 N.E. 369, 322 IlL 217. 

Kan.—School District No. 6, Chero¬ 
kee County V. Community High 
School of Cherokee County, 69 P. 
2d 1102, 146 Kan. 380, 113 A,L.R. 
172. 


Ky.—^Moore v. Johnson, 32 S.W.2d 
363. 236 Ky. 774. 

Pa.—Commonwealth v. Smoker, Quar. 

Sess., 54 LangRev. 181. 

12 CJ. p 863 note 70. 

Term of office of school officer 

Legislature could leave question of 
length of term of school superintend¬ 
ent to county board of education. 

Ky.—^Moore v. Johnson, 32 S.W.2d 
353, 235 Ky. 774. 

Admission and attendance of pupils 

(1) School law, authorizing super¬ 
intendent of schools to transfer pu¬ 
pil from resident high school district 
to high school of other district more 
convenient, is not unconstitutional 
as delegating to superintendent pow¬ 
er legislative in its nature. 

Ill.—Proviso Tp. High School No. 
209 Board of Education v. Oak 
Park and River Forest Tp. High 
School Dist. No. 200 Board of Ed¬ 
ucation. 158 N.E. 369, 322 IlL 217— 
Weatherford v. School Directors of 
Dist. No. 7. 148 N.B. 244, 317 IlL 
495—Board of Education of Prince¬ 
ton High School Dist. No. 600 v. 
Board of Education of Wyanet 
Community High School Dist. No. 
610, 146 N.E. 169, 314 IlL 83. 

(2) Statute, permitting attendance 
at high schools in other districts 
than those in which students reside 
only on terms agreed on by district 
boards or prescribed by county su¬ 
perintendent of schools,, and requir¬ 
ing latter to apportion amounts 
agreed on or prescribed, is not un¬ 
constitutional as delegating legisla¬ 
tive authority to superintendent. 

CaL—^Fillmore Union High School 

Dist. of Ventura County v. Cobb, 63 
P.2d 349, 5 CaL 2d 26. 

(3) A statute providing that, if 
any pupil residing within a com¬ 
munity high school district should, 
with approval of county superintend¬ 
ent, attend any other high school, 
either approved or accredited, out¬ 
side boundaries of district, commxmi- 
ty high dcnool should pay pupil’s 
tuition to school attended was not 
unconstitutional on ground that it 
was an unlawftil delegation of legis¬ 
lative power to county superintend¬ 
ent. 

TTan. —School District No. 6, Chero¬ 
kee County. V. Community High 
School of Cherokee County, 69 P.2d 
1102, 146 Kan. 380, 113 A.L.R. 172. 

(4) A statute is not invalid in that 
it delegates arbitrary and unregu- 
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The delegation of the power of eminent domain to 
school districts and to school boards or officers is 
discussed in the CJ.S. title Eminent Domain § 23. 

f. Brains, and Drainage or Irrigation Districts 

The legislature may authorize the formation of drain¬ 
age or irrigation districts and delegate to them powers 
related to the purpose of their creation. 

The power to construct drains may be conferred 
on governmental subdivisions or on boards or com¬ 
missioners elected or appointed for that purpose,^^ 


16 .C.J.S. 

and the legislature may authorize the establishment 
of drainage districts,^3 and confer on them powers 
incident to the purpose of their * creationism includ¬ 
ing the power to levy taxes,S5 or to perform min¬ 
isterial duties in connection with a levy provided 
for by the statute creating the district,®^ and to 
make assessments for the cost of the-improvement 
against the lands benefited.S7 A statute providing 
that the plan of reclamation of lands in a dramage 
district shall be approved by an expert engineer 
does not delegate legislative power to the engineer.58 


lated legislative power to school 
boards to determine whether youths 
who are members of certain fraterni¬ 
ties shall be admitted to public 
schools. 

Iowa.—^Lee v. Hoffman, 16S N.W. 565, 
182 Iowa 1216. L.ILA.1918C 933. 

(5) Statute authorizing county su¬ 
perintendent to designate white or 
colored children's school as sepa¬ 
rate school is not unconstitutional 
as giving him arbitrary power. 

TT.S.—School Dist. No. 7, Muskogee 
County, Okl., v. Hunnicutt, D.C. 
Okl., 51 F.2d 528. affirmed 51 S.Ct. 
653, 283 U.S. SIO, 75 L..Hd. 1428. 
TumiShiag trasurportatloiiL to pnj^ils 
Statutes reguiring or permitting 
county or district boards to provide 
transportation for school children 
have been held not unconstitution¬ 
al as delegation of legislative power. 
Ky.—^Board of Education of Bath 
County V. Goodpaster. 84 S.W.2d 
55, 260 Ky. 19$. 

Ohio.—Minshall v. State, 176 N.E. 
888, 124 Ohio St 61—Lichty v. 
Board of Education of Crane Tp. 
Rural School Dist of Paulding 
County, 171 N.B. 846, 35 Ohio App. 
81. 

CoBstmction of sOhool bnlldlxig 

(1) Act of board of education in 
letting contract to construct a new 
high school building did not violate 
constitutional provisions for distribu¬ 
tion of powers. 

Ill.—Smith V. Board of Education of 
Oswego Community High School 
Dist, 89 NJB3.2d 893, 405 Ill. 143. 

(2) Statute permitting common 

school district and rural high school 
district through action of their 
boards to unite In construction of 
school building for Joint use without 
holding election on question of unit¬ 
ing is not unconstitutional on ground 
that statute unlawfully delegates leg¬ 
islative authority to school boards. 
K a n .—State ex rel. Osborn v. Rich¬ 
ardson, 256 P.2d 135, 174 382. 

58. Ind.—State v. Jacobs, 142 NJBJ. 
715, 194 Ind. 327. 

Kan.—Shoner v. Frisble, 146 P. 419, 
94 Kan. 220. 

N.D.—Soliah v. Cormack, 117 N.W. 

125,17 N.D. 393. 

19 CJ. p 611 notes 33, 34. 


53. -Kan.—^Union Pac. R. Co. v. 
Leavenworth County, ISO P. 855, 
89 Kan. 72. 

Ohio.—Miami County v. Dayton, 110 
N.E. 726; 92 Ohio St. 216. 

Va—Strawberry Hill Land Cori>OPa- 
tion V. Starbuck, 97 S.E. 362, 124 
Va 71. 

19 CJT, p 614 note 72, p 615 note 73. 
Ascertainment of boundaries 
A statute creating a special drain¬ 
age district was held not invalid as 
an illegal delegation of legislative 
authority to commissioners to ascer¬ 
tain and delimit boundaries of dis¬ 
trict. 

Ark.—Britt v. Laconia Circle Special 
Drainage Dist., 263 S.W. 48, 165 
Ark. 92. 

54. Minn,—^In re Red Lake Drainage 
and Conservancy Dist,, 192 N.W. 
184, 154 Minn. 442. 

Va—Strawberry Hill Land Corpora¬ 
tion V. Starbuck, 97 S.B. 362, 124 
Va 71. 

12 aj. p 863 note 74. 

65. K an .—Vzdon Pac. R. Co. v. Leav¬ 
enworth County, 180 P. 855, 89 Kan. 
72. 

Xievy and cancellatioa 
The provision of act authorizing 
board of drainage district to deter¬ 
mine for particular year whether it 
is necessary to levy maximum limit 
of debt service and maintencmce tax¬ 
es allowed by act or if only a stated 
percentage of maximum is necessasry 
is not Invalid on ground that it con¬ 
stitutes an improper delegation of au¬ 
thority to board, where right of land- 
owners in district to object, after no¬ 
tice is given, exists, regardless 
whether levy is for maximum limit 
or only a stated.percentage; but the 
provision of the act authorizing board 
of drainage district, in its discretion, 
to cancel taxes for a particular year 
and prior years, that remain. \mpaid 
Is unconstitutional as an unlawful 
delegation of power to an adminis¬ 
trative board. 

Pla.—State v, Christiansen, 195 So. 
153, 142 Pla. 637. 

Effect of alteration of boundacies 
The effect of authority granted to 
irrigation district to include addi¬ 
tional land within boundaries of dis¬ 
trict, and thereby exempt from taxa^ 
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tion land owned by district and 
brought into its boundaries upon tax¬ 
ation by county, is only an incidental 
result flowing from inclusion and 
does not constitute an attempt to em¬ 
power districts to Interfe^ with 
counties* taxing power and princess in 
violation of constitutional prohibi¬ 
tion of such Interference. 

Cal.—Mariposa County v. Merced Irr. 

Dist., 196 P.2d 920, '32 Cal.2d 467. 
Power to tax held unoonstltntional 
The private act creating drainage 
district and xnaking it discretionary 
with directors of district to flx rate 
of taxation not to exceed one dollar 
on every one hundred dollars worth 
of real estate is violative of con-~ 
BtltutionaJ provision stating that gen¬ 
eral assembly should have -power to 
authorize counties and incorporated 
towns only to impose taxes. 

Tenn.—^Humphreys County ex reL 
1 Cherry Bottom Drainage Dist. v. 
Burch, 167 S.W,2d 992, 179 Tenn. 
662. 

56- Wis.—Golden v. Green Bay Met¬ 
ropolitan Sewerage Dist., 246 N. 
W, 605, 210 Wis. 198—Thleien v. 
Metropolitan Sewerage Commis¬ 
sion, 189 N.W. 484, 178 Wla 84. 

67. M i nn .—In re Red Lake Drainage 
and Conservancy Dist, 192 N.W. 
184, 154 Minn. 442. 

Ohio.— M ia m i Cbunty v, City of Day- 
ton. 110 N.B. 726, 92 Ohio St. 216. 
Va.—Strawberry Hill Land Corpora¬ 
tion V, Starbuck, 97 S.B. 362, 124 
Va. 71. 

Wash.—Poster v. Commissioners of 
Cowlitz County, 171 P. 589, 100 
Wash. 602—Hansen v. Hammer, 46 
P. 832, 15 Wash. 316. 

19 C.J. p 712 note 6. 

Amount of assessment 
Statute authorizing drainage dis¬ 
trict assessments against irriga^on 
ditches from which seepage causes 
waterlogged condition of adjacent 
lands is not unconstitutional as leav¬ 
ing the amount of the assessment to 
the arbitrary discretion of the drain¬ 
age commissioners. 

Mont.—^In re Mossmain Drainage 
Dist, 800 P. 280, 90. Mont L 

5a Mo.—Birmingham Drain. Dist v. 
Chicago, eto., R. Co.. 178 S.W. 893, 
266 Mo. 60, 
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The le^slature may also delegate to irrigation dis¬ 
tricts power .necessaiy to carry out the purposes of 
the district,^^ A statute delegating to a govern¬ 
mental subdivision the power to install a sanitary 
sewer system financed by tax supported bonds has 
been held not to be an unconstitutional delegation 
of powen^^-^ 

g. Park Commissioners 

The legislature cannot delegate legislative powers to 
park commissioners; but it may confer authority to 
make regulations and to perform administrative duties. 

The legislature may delegate to park commis¬ 
sioners the power to make reasonable rules and 
regulations as to the use of the parks,®® or for the 
use of the roadways under their care, breaches 
of which shall constitute breaches of the 
peace,and may impose on such commissioners 
administrative duties generally,®2 put not legisla¬ 
tive powers.®® In some cases, statutes authorizing 
park commissioners to levy taxes for parks, boule¬ 
vards, etc., under their care, subject to certain re¬ 
strictions, have been held valid,®^ but a statute which 
purported to Qpnfer on. park commissioners appoint¬ 
ed by the. city council, without the consent of the 
people, the power to levy general taxes has been 
held invalid as a delegation of legislative power.®® 
The vesting of commissioners with power to select 
sites for and to establish parks has been held not to 
constitute an improper delegation of legislative pow- 

er.65.5 . 

h. Miscellaneous Boards, Oommissions, or Gov¬ 

ernmental Agencies 

The rules before stated as to what is a valid and 

69. Arlz.—^Maricopa County Munici¬ 
pal Water Conservation Dlst. No. 1 
v. La Prade, 40 P.2d 94, 46 Ariz. 

61. 

Coatraotiiig for federal loans 
Statute authorizing Irrigation dis¬ 
tricts and others to contract for fed¬ 
eral loans was held not unconstitu¬ 
tional as applied to inigatlon dis¬ 
trict, even if delegating • legrislatlve 
power thereto, since delegated pow¬ 
ers were only those reasonably nec¬ 
essary to carry out purposes of “ir¬ 
rigation- district” which, although 
not “political subdivision of state,” 
is “public corporation” established 
for a public use. 

Ariz.—^Maricopa County Municipal 
Water Conservation List. No. 1 v. 

La Prade, supra. 

69.6 Tex:—Parker v. San Jacinto 
County Water Control and Imp. 

Dist No. 1, 27$ S.W.2d 686. 

Deasoh v. Orange County Water 
Control and Imp. Diet, No, l, .Civ. 

App., m S.W.2d.914. 


what Is an Invalid delegation of power by the legislature 
have been applied to statutes relating to water districts, 
highway districts, and various other governmental agen¬ 
cies, and local boards or commissions. 

Power granted by the legislature to the officers 
of a water district to fix a minimum wage for em¬ 
ployees of contractors with the district is not un¬ 
lawful as a delegation of legislative power,®® and 
the same is true of the delegation to such officers of 
power to tax for the purposes of the district.®^ The 
delegation of power to a water commission which 
is not independent of and outside of the municipal 
authorities has been held not to contravene a con¬ 
stitutional provision forbidding the delegation to a 
special commission of power to perform any mu¬ 
nicipal functions.®® A statute creating a district 
wherein livestock was to be prevented from nmning 
at large, and declaring what the law should be 
when put in operation in a given locality, by the as¬ 
certainment of certain facts, has been held to be 
within the rule that the legislature may delegate 
the power to determine some fact or state of facts 
on which the law intends to make its operation 
depend.®® Vagueness and uncertainty of terms by 
which a legislative power is delegated to a com¬ 
mission render such delegation improper,®®-® 

Highway and bridge districts, A statute creating 
a highway district and authorizing the commission¬ 
ers to extend its boundaries on ascertaining that ad¬ 
joining lands would be benefited, confers ministerial 
powers only, and is not invalid as a delegation of 
legislative power.*^® The legislature may delegate 
to highway districts, or to bridge and highway dis- 

65.5 lowa-r-Matliiasen v. State Con- 
sei-vation Commleslpn, 70 N.W.2d 
168. 

66. Cal.—Metropolitan Water Dist. 
of Southern California v. Whltsett, 
10 P.2d 761, 216 CaL 400. 

67. Cal.—^Henshaw v. Foster, 169 P. 
82, 176 CaL 607. 

Colo.—Gordon v. Wheatridg-e Water 
Dist.. 109 P.2d 899, 107 Colo. 128. 

68. Pa—Commonwealth v. Krebs, 
43 PaCo. 426. 

69. Ark.—^Harrington v. Whlta 109 
S.W. 92, 131 Ark. 291. 

69.5 IlL—People ex reL Duffy v. 
Hurley, 86 N.B.2d 26, 402 lU. 662. 

7a Ark.—^Bulloch v. Dermott-Collins 
Koad Improvement Dist., 244 S.W. 
827, 165 Ark. 176, reversed on an¬ 
other ground 44 S.Ct. 457, 265 U.S. 
570, 68 L.Bd. 1184. 

Acgulsition and Aot, 

St.1926 p 849, is not Invalid because 
it. delegated to subordinate legisla¬ 
tive body function of fixing limits of 


Va—^Parquhar v. Board of Sup’rs of 
Fairfax County, 82 S.B.2d .677, 196 
Va 64. 

6a Ky.—Warley v. Board of Park 
Comers, 26 S.W.2d 664, 233 Ky. 688. 
6L Mass.—^Brodbine v. Revere, 66 N. 

E. 607, 182 Mass. 698. 

68. Mich.—Turner v. City of De¬ 
troit, 62 N.W. 405, 104 Mich. 826. 

12 C.J. p 863 note 78. 

63. Mo.—Kansas City v. Ward, 36 
S.W. 600, 134 Mo. 172. 

64. Kan.—Wulf v.- Kansas City, 94 
P. 207, 77 Kan. 358. 

Park taxh^ districts 
Acts 1915 c 31, as to formation of 
Joint park taxing districts subject to 
remonstrance of voters is not invalid 
delegation - of taxing power to ap¬ 
pointive body. 

Ind.—^Brown v. Baltimore & O. A C 
R Co., 115 N.B. 86, 186 Ind. 81. 

65. N.D.—Vallelly v. Park Dist 

Corners, 111 N.W. 616, 16 N.D. 25, 
15 LJEtA.,N.S., 61. : 
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tricts, the power to levy taxes for the purposes of 
the districts,and may confer on special taxing 
districts created for that purpose the power to 
make special assessments for the construction and 
improvement of highways against the property spe¬ 
cially benefited,^2 

County farm bureaus are governmental agencies 
intrusted with the duty of disseminating among 
farmers scientific knowledge for the improvement 
of agriculture, and a statute recognizing and aid¬ 
ing such bureaus is not void as a delegation of leg¬ 
islative power to an unauthorized bodyJ^ 

§ 141. -Conditional and Contingent Leg¬ 

islation in General 

Where an act is clothed with all the forms of law 


and is complete In and of Itself, It Is within the scope 
of the legislative power to prescribe that it shall become 
operative only on the happening of some specified con¬ 
tingency. The legislature may delegate to some agency 
the power to determine the stated event, provided such 
determination Is made under reasonable standards and Is 
not arbitrary. 

It is the general rule that where an act is clothed 
with all the forms of law and is complete m and of 
itself, it is fairly within the scope of the legisla¬ 
tive power to prescribe that it shall become opera¬ 
tive only on the happening of some specified con¬ 
tingency,^^ contingencies, or succession of contin- 
gencies.'^s Such a statute lies dormant until called 
into active force by the existence of the conditions 
on which it is intended to operate.'^® 

The legislature must itself fix the condition or 
event on which the statute it to operate, but it may 


assessment district and amount of 
assessments. 

CaL—^Los Angeles County v. Hunt, 
247 P. 827, 198 CaL 753. 

71- Cal.—Doyle v. Jordan, 252 P. 
677, 200 CaL 170—^Henshaw v. Fos¬ 
ter, 169 P, 82, 176 CaL 507, 

29 C.J. p 725 note 37. 

In Tennessee a deleg^ation to road 
improvement district commissioners 
of the power to fbc the tax rate is 
invalid under the constitution which 
empowers the legislature to author¬ 
ize ‘'counties and incorporated towns** 
to impose taxea 

Tenn.—Smith v. Carter, 173 S.W, 430, 
131 Tenn. 1. 

72. Ark.—^Missouri Pac. B. Co. v. 
Izard County Highway Impr. Dist. 
No. 1, 220 S.W. 452. 143 Ark. 261. 

29 aj. p 741 note 37. 

73. Neb.—State v. Miller, 178 N.W. 
846, 104 Neb. 838. 

74. U.S.—Nllva V. U. S., CAMlnn., 
212 F.2d 115. 

Ala.—^In re Opinion of the Justices, 
31 So.2d 717, 249 AJa 509—Corpus 
Juris Secundum cited in Phenlx 
City V. Alabama Power Co., 195 So. 
894. 897, 239 Ala 547—In re Opin¬ 
ions of the Justices, 166 So. 710, 
232 Ala 60—^Porter Coal Co. v. Da¬ 
vis, 165 So. 93, 231 Ala 359—Mc- 
Oreless v. Tennessee Valley Bank, 
94 So. 722, 208 Ala 414. 

Ariz.—Corpus Juris guoted in Burney 
V. liee, 129 P.2d 308, 311, 59 Ariz. 
360. 

Ark.—Miller v. Witcher. 254 S.W. 
1063, 160 Ark. 479—Summers v. 
Koad Improvement Dist. No. 16 of 
Woodruff County, 254 S.W. 696, 160 
Ark. 871—^Thompson v. Trice, 223 
S.W. 867, 145 Aik. 143—Fenolio v. 
Sebaation Bridge Dist., 200 S.W. 
501, 133 Ark. 380. 

CaL—^Busc’i V. Turner, 161 P.2d 456, 
26 Csa.2d 817. 

Ogle V. Eckel, 122 P.2d 67, 49 CaL 
App.2d 599. 


Fla—State ex rel. Caldwell v. Dee, 
27 So.2d 84, 157 Fla 773—Gardner 
V. Fuller, 22 So.2d 150, 155 Fla 
833—State ex reL Taylor v. City of 
Tallahassee, 177 So. 719. 

Ga—^Holcombe v. Georgia Milk Pro¬ 
ducers Confederation, 8 S.B.2d 705, 
188 Ga 358. 

Ill.—City of Chicago v. Central Nat. 
Bank in Chicago, 125 N.E.2d 94, 6 
IlL2d 164—Zisook v. Maryland- 
Drexel Neighborhood Bedevelop- 
ment Corp.. 121 N.B.2d 804, 8 IlL2d 
531. 

Ind.—Sarlls v. State, 166 N.EL 270, 
201 Ind, 88, 67 AI4.R. 718. 

Ky.—City of Henderson v. Thorny, 
212 S.W.2d 303, 807 Ky. 783—Hunt¬ 
er V. City of Louisville, 265 S.W. 
277, 204 Ky. 662. 

La—Corpus Juris Secundum cited In 
City of Alexandria v. Alexandria 
Fire Fighters Ass’n, Local No. 640, 
57 So.2d 673, 674, 220 La 754. 

Minn.—Corpus Juris dted in State v. 
Brothers, 175 N.W. 686, 686, 144 
Minn. 337. 

Miss.—State ex reL Attorney General 

V. School Board of Quitman Coun¬ 
ty, 181 So. 313, 181 Miss. 818— 
Tatum V. Wheeless, 178 So. 96, 180 
Mlsa 426. 

Mo.—Corpus Juris Secundum dted in 
State ex Inf. Wallach v. Loesch, 
169 S.W.2d 676, 679, 360 Mo. 98.9— 
Corpus Juris dted in State ex inf. 
Crain ex reL Peebles v. Moore, 99 
S.W.2d 17. 21, 839 Mo. 492—State v. 
Workmen's Compensation Cozxunn., 
2 S.W.2d 796, 818 Mo. 1004. 

Neb.—^Lennox v. Housing Authority 
of City of Omaha 290 N'W. 461, 
137 Neb. 582, supplemented 291 N. 

W. 100. 137 Neb. 682. 

Nev.—^Pershing County v. Sixth Ju¬ 
dicial Dist Court 181 P. 960, 48 
Nev. 78, rehearing denied 183 P. 
814, 43 Nev. 78. 

Ohio.—Opdyke v. Security Sav. & 
Loan Co., 105 N.B.2d 9, 157 Ohio 
St 121—State ex reL Krieg v. Ma- 
tia 37 N.E.2d 53, 138 Ohio St 504. 
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Or.—Corpus Juris Secundum quoted 
in Marr v. Fisher, 187 P.2d 966, 
968, 182 Or. 883. 

S.C.—^Beaufort County v. Jasper 
County, 68 S.E.2d 421, 220 S.C. 469 
—Corpus Juris quoted in State v. 
Lewis, 186 S.B. 626, 688, 181 S.O, 10 
—Corpus Juris quoted in State v. 
Moorer, 160 S.B. 269, 276, 162 S.a 
455—Corpus Juris quoted in Ruff 
V. Boulware, 181 S.B. 29, 80, 133 S. 
a 420. 

Tenn.—Corpus Juris dted in Clark v. 
State ex reL Bobo, 118 S.W.2d 874. 
876, 782. 

Tex.—Corpus Juris Seoundum dted in 
State Highway Dept v. Gorham, 
162 S.W.2d 934, 987, 139 Tex. 86L 

Wia—City of Milwaukee v. Sewerage 
Commission of City of Milwaukee, 
67 N.W.2d 624, 268 Wis. 842—State 
ex reL Broughton v. Zimmerman, 
62 N.W.2d 903, 261 Wis. 898—State 
V. Auer, 221 N.W. 860, 197 Wla 
284—State v, Zimmerman, 197 N.W. 
823, 188 Wis. 182—State ex ireL Van 
Alstine v. Frear. 126 N.W. 961, 
142 Wis. 320, 20 AnmCas. 633. 

12 O.J. p 864 note 87. 

75. Mo.—State ex inf. Crain ex rel. 
Peebles v. Moore, 99 S.W.2d 17, 389 
Mo. 492. 

Or.—Corpus Juris Secundum quoted 
in Marr v. Fisher, 187 P.2d 966, 
968, 182 Or. 388. 

76. Ariz.—Corpus Juris quoted in 
Burney v. Lee, 129 P.2d 308, 811, 59 
Ariz. 360. 

Iowa—Corpus Juris Secundum quot¬ 
ed in Gannett v. Cook, 61 N.W.2d 
703, 710, 245 Iowa 750. - 

Bly.—Commonwealth v. Goldburg, 180 
.S.W. 68, 167 Ky. 96. 

Or.—Corpus Juris Secundum quoted 
in Marr v. Fisher, 187 P.2d 966, 
968, 182 Or. 383. 

Wash.—Corpus Juris quoted in State 
ex rel. Foster-Wyman Lumber Co. 
V. Superior Court for King County, 
267 P. 770, 774, 148 Wash. L 
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confide to some suitable agency the fact-finding 
function as to whether the condition exists,or 
the power to determine, or the discretion to create, 
the stated event,^* provided such determination is 
made under reasonable standards^*-5 and is not 
arbitrary.’8-io The nature of the condition is, 
broadly, immaterial.^* Generally, it may consist 
of the determination of some fact or state of things 
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on the part of the people or a municipality or other 
body or officers;®® or, it may consist of some act 
or acts to be performed by public officers or 
bodies,or by the people or parties interested,®^ 
except that the execution of a statute may not be 
conditioned on the unbridled discretion of a single 
individual or any unduly limited gn"oup of individu- 


77. U.S.—Kiyoshi Hirabavashl v. tJ. 
S.. 68 S.Ct, 1876, 820 U.S. 81, 87 
L.Bd. 1774. 

N. I* B. B. V. Sharpies Cheml- 
csJls, Xnc., O.Ah.6, 209 645., 

Art*.—^Loftus V. Russell, 212 P.2d 91, 
69 Arlz, 245. 

Misa—^Tatum v. Wheeless, 178 So. 95, 
180 Hiss. 426. 

OkL—Gibson Products Co. of Tulsa v. 
Murphy, 100 P.2d 453, 186 OkL 714. 

7a Ala—^Porter Coal Co. v. Davis, 
165 So. 93, 231 Ala 859. 

Tas D.C—Savagre v. District of Co¬ 
lumbia Mun.App., 54 A.2d 562. 
N.C.—WiUlamson v. Snow, 80 S.lL2d 
262, 239 K.a 498. 

Xnadectuats afeaBidaffds 
The statute requirlngr a person de- 
sirlngr a license to sell gasoline to ob¬ 
tain and present to commissioner of 
motor vehicles certificate of approval 
of location from mayor of city where- I 
in station or pump Is located or pro-1 
posed to be located is unconstitution¬ 
al for failure to set up a suffleient 
guide for exercise of discretion re¬ 
posed in mayor. 

Conn.—Connecticut Baptist Conven¬ 
tion V. McCarthy, 25 A.2d 656, 128 
Conn. 701. 

7aiO D.C.—Savage v. District of 
Columbia MunA.pp., 54 A.2d 562. 

79. Vt.—State v. Parker, 26 Vt 867. 
12 C.J. p 865 note 94. 

sa Ala—^McCreless v. Tennessee 
Valley Bank, 94 So. 722, 208 Ala 
414—Stevens v. Thames, 86 So. 77, 
204 Ala 487. 

Ark.—Johnston v. Bramlett, 97 S.W. 
2d 631, 193 Ark. 97. 

CaL—Housing Authority of Los An¬ 
geles County V. Dockweiler, 94 P. 
2d 794, 14 Cal.2d 437. 

Ogle V. BckeL 122 P.2d 67, 49 CaL 
App.2d 599. 

Ind.—Financial Aid Corporation v. 
WaUaca 28 N.B.2d 472, 216 Ind. 
114, 125 A.L.R. 786—^Eidwards v. 
Housing Authority of City of Mun- 
cia 19 NJaj.2d 741, 216 Ind. 830— 
SarUs V. State, 166 N.B. 270, 201 
Ind, 88, 67 A.UR. 718. 

Ky.—^Logan v. City of LouisviUa 142 
S.W.2d 161, 288 Ky. 618. 

Mich.—People y. Gottlieb, 59 N.W.2d 
289, 8?7 Mich. 276. 

Miss.—State ex rel.. Attorney Gieneral 
V. School Board of Quitman Coun¬ 
ty. 181 So, 813, 181 Miss. 818. 

Mo,—0<»n?n8 gPoxis cited la State ex 


inf. Crain ex rel. Peebles v. Moore, 
99 S.W.2d 17, 21, 389 Mo. 492. 
N.T.—Jordan v. Smith, 242 N.T.S. 
142, 137 Misc. 841, affirmed 173 N. 
E. 877. 254 N.Y. 685. 

Ohio.—Volk V. Bvatt, 11 Ohio Supp. 
112 . 

Tex.—^Reynolds v. Dallas County, 
Civ.App.. 203 S.W.2d 320, certified 
Questions answered 207 S.W.2d 862, 
146 Tex 372. 

12 C.J. p 865 note 93. 

8L IWa—^Bx parte Lewis, 135 So. 
147, 101 Pla 624. 

Mass.—Wright v. Walcott, 181 Nr.B. 

291, 238 Mass. 482, 18 A.L.R. 1242. 
N.J.—Groldherger v. City of Perth 
Amboy, 197 A. 267, 16 N.J.Misc. 84. 
OkL—Corpus Juris Quoted is. State v. 
Carter. OkL, SO P.2d 700. 706, 167 
Okl. 473. 

S.C.—Corpus Juris Quoted in. Ruff v. 
Boulware, 131 S.R 29, 80, 138 S.C. 
420. 

Wash.—^Royer v. Public Utility Dist. 
No. 1 of Benton County, 56 P.2d 
1302, 186 Wash. 142. 

12 C.J. p 864 note 90. 

Particular oontjugenoies held valid 
<1) Approval of statute by federal 
social security board. 

Mass.—^Howes Bros. Co. v. Massachu¬ 
setts Unemployment Compensation 
Commission, 5 N.B.2d 720, 296 

Mass. 275, certiorari denied 67 S.Ct. 
434, 800 U.S. 657, 81 LuBd. 867. 

(2) Coming into existence of an 
act of congress of a certain purport, 
Minn.—State v. Brothers, 176 N.W. 

I 685, 144 Minn. 337. 

(3) Tender by municipality to the 
county of suitable Quarters for hold¬ 
ing a branch court. 

Ala.—^McCreless v, Tennessee Valley 
Bank, 94 So. 722, 208 Ala. 414. 

<4) Recommendation of a grand Ju¬ 
ry. 

Ga.—Corpus Juris cited in Freeney 
V. Pape, 194 S.B. 515, 516, 185 Ga. 1. 
12 C.J. p 865 note 92. 

(5> The making of an appropria¬ 
tion by county board of commission¬ 
ers to aid in defraying the expense 
of enforcement, on petition of a ma¬ 
jority of the persons in the area in¬ 
terested. 

Minn.—Schulte v. Fitch, 202 N.W. 

719, 162 Minn. 184. 

BxtcaudoiL of period of lioensing 
A statute reQuirlng dealer to ob¬ 
tain license within certain time after 
act took effect or within extended 
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period prescribed by administrative 
board, did not render act void on 
ground that board was granted au¬ 
thority to fix time act should take 
effect. 

Ind.—Albert v. Milk Control Board, 
Ind., 200 N.R 688, 210 Ind. 283. 

82. Fla.—State ex rel. Taylor v. City 
of Tallahassee, 177 So. 719, 130 
Fla. 418. 

Iowa.—^Lausen v. Board of Supers of 
Harrison County, 214 N.W. 682, 204 
. Iowa 30. 

Ky.—^Hunter v. City of Louisville, 
266 S.W. 277, 204 Ky. 562. 

Wash.—Royer v. Public UtUity Dist. 
No. 1 of Benton County, 56 P.2d 
1302, 186 Wash. 142. 

12 C.J. p 842 note 8, p 865 note 91, 
p 866 note 98. 

Adoption of statute by vote of lo¬ 
cality affected see infra $ 142. 

Statute to be iiLogpezativa imless sxteo^ 
Ifled act perfonned 
The legislature may provide that a 
given enactment shall become inop¬ 
erative or cease to exist as a law 
unless, within a designated period, 
an act reQuired shall be performed 
by a person or body to be affected 
by it 

Ma—Walton v. Greenwood, 60 Ma 
356. 

N.T.—Corning v. Greene, 23 Barb. 83. 

Orgaalzatlon of oorpozatioiL 
Statute giving promoters power to 
fix the boundcuries of a water supply 
district has not delegated to such 
promoters legislative power, but has 
only enacted conditions, upon per¬ 
formance of which the corporation 
should be regarded as organized with 
the powers mentioned and described. 
Tex.—^Ball V, Merriman, CivAjpp., 245 
S.W. 1012, reversed on other 
grounds State v. Ball, 296 S.W. 
1085, 116 Tex. 627. 

Bleotfag scheme of coxnpensatloiL 
An elective compensation act is 
not invalid as a delegation of legis¬ 
lative authority for the reason that 
the power is ^ven the employer to 
choose from two alternative schemes, 
both clearly and completely defined 
by the law and designed to afford 
compensation for an accident to an¬ 
other, so long as that other is not 
bound by the employer’s choice but 
is left free to make his own choice. 
R.I.—Sayles v. Foley, 96 A. 840, 38 
R.L 484. 

71 C.J. p 294 note 30. 
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als.83 Thus, statutes have been upheld which have . the consent of the individuals affected, to certain 
authoriaed certain individuals to take the initiative regulations,or made the right to do certain things 
in invoking the application of the statute,*^ required | dependent on -the consent of individuals affected 


83. Fla.—State ex rel. Taylor v. City 
of Tallahassee, 177 So. 71&, 130 
Fla. 413. 

84i Authorizlii^ privarte persons to 
initiate proceedings by petition 
(1) For the Incorporation of a vil¬ 
lage. 

Minn.—St Paul Gaslight Co. v. Sand¬ 
stone, 75 X.W. 1050, 73 Minn. 225. 
(2> For the organization of a 
drainage district 

Kan.—^Union Pac. R. Co. v. Leaven¬ 
worth County, 130 P. S55, 80 Kan. 
72. 

(3) For extension of city water 

mains into adjacent outside terri¬ 
tory. j 

Kan.—Barrett v. City of Osawatomie, 

283 P. 370. 131 Kan. 50. 

(4) For disconnecting and exclud¬ 
ing farm lands from a city. 

N’.D.—Enderson v. Hildenbrand, 204 
X.W. 356, 62 N’.D. 633, followed In 
Vrishek V. Hildenbrand. 204 N.W. 
364, 52 Nr.D. 672. 

(5) For application of statute re¬ 
lating to testing of cattle for bovine 
tuberculosis. 

Minn.—State v. Board of Corners of 
Pine County, 243 N.W, 861, 186 
Minn. 524. 

(6) For the improvement of a 
public highway and fixing the man¬ 
ner of assessment of the cost there¬ 
of. 

Kan.—State v. Baub, 186 P. 989, 106 
Kan. 196—Stevenson v. Shawnee 
County, 159 P. 61, 98 Kan. 671, 704 
—Hill V, Johnson County, 109 P. 
163, 82 Kan. 813. 

(7) A statute vesting control of 
underground waters in state engi¬ 
neer who is to assume such control 
in a particular case on petition of 
certain number of persons affected 
does not delegate to those persons 
the power to determine the effective¬ 
ness of the act but merely provides 
the method for invoking official ac¬ 
tion thereunder. 

N.M.—Teo V. Tweedy, 286 P. 970, 34 
N.M. $11, 

<8> A statute providing that the 
local authorities shall submit cer¬ 
tain matter to vote on petition of a 
certain number of voters specifying 
the rate of taxation to be imposed 
therefor is not an invalid delegration 
to petitioners of power to fix the tax 
rate, since the statute is to be con¬ 
strued as making the submission 
j>ermlssiV6 rather than mandatory. 

Mo.—State ex reL Carpenter v. City 
. of St. Louis, 2 S.W.2d 713, 818 Mo. 
870. . 

<9) A atatute providing for the 
creation of a restricted residential 
district by a xdunlcipality. on the. 


petition of a certain proportion of 
the property owners of the area af¬ 
fected is valid where the enactment 
of such an ordinance pursuant to 
such petition is permissive and not 
mandatory. 

Iowa.—City of Des Moines v. Man¬ 
hattan Oil Co., 188 N.W. 921, 193 
Iowa 1096. 

(10) But, on the other hand, a 
statute is void if it confers on peti¬ 
tioners not merely the power of 
initiative, but also the power of ul¬ 
timate decision in regard to the sub¬ 
ject matter of the petition. 

Kan.—State ex rel. Jackson v. School 
Dist. No. 2, 34 P.2d 102, 140 Kan. 
171. 

12 ax p 843 note IS. 

Fixing of resale prices 

(1) A statute requiring retailers 
of goods to observe the price sched¬ 
ule of goods established by produc¬ 
ers and authorizing the enforcement 
of resale price agreements is not an 
unconstitutional delegation of power 

I to producers to fix prices or control 
the disposition of the property of 
others, at their option. 

U.S.—Old Dearborn Distributing Co. 
V. Seagram-Distiilers Corporation, 
Ill., 57 S.Ct 139, 299 U.S. 183, 81 L. 
Ed. 109, 106 A.L.B. 1476—McNeil v. 
Joseph Triner Corporation, Ill., 57 
S.Ct. 139, 299 U.S. 188, 81 L.Ed. 109, 
106 A.L.R. 1476. 

N.J.—Johnson & Johnson v. Welss- 
bard, 191 A. 873, 121 N.XBq. 585. 
Contra Coty, Inc., of New York v. 
Hearn Department Stores, 284 N. 
Y.S. 909, 158 Misc, 616. - 

(2) “The acts of private parties 
in entering into such a contract and 
stipulating a price therein consti¬ 
tuted but facts in contemplation of 
which section 133.25, Stats., was en¬ 
acted, and upon the existence of 
which the terms • . . thereof 
were to be applicable. Under those 
circumstances, those acts were no 
more legislative in character than 
are any other acts or conduct of 
private parties, which afford the ba¬ 
sis and occasion for the application 
of a statute under the terms there¬ 
of. In neither instance are the con¬ 
sequences that the statute has be¬ 
come applicable, and conduct in vio¬ 
lation thereof has become actionable, 
due to the exercise of any legislative 
power on the part of a private par¬ 
ty.” 

Wis.—Weco Products Co. v. Heed 
Drug Co,, 274 N-W. 426, 480. 225 
Wis. 474. 

Other gtatates held valid 

(1) Authorizing a certain percent¬ 
age of employees to compel employ¬ 
ers to furnish waahrooms. 
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Ind.—^Booth v. State, 100 N.B. 563, 
179 Ind. 405, L.3El,A.1915B 420, Ann. 
Cas.l915D 987. 

(2) Authorizing miners in coal 
mines to furnish a check welghman 
at their discretion. 

Ala.—^Porter Coal. Co. y, Davis, 165 
So. 93, 231 Ala. 359. 

85. Cal.—Bro^ v. Superior Court 
in and for lios Angeles County, 71 
P.2d 209, 9 CaX2d 291. 

Ill.—Zisook V. Maryland-Drexel 
Neighborhood Redevelopment Corp., 
121 N.E.2d 804, 8 IU.2d 570. 

Mich,—Cady v. City of Detroit, 286 
N.Wl 805, 289 Mich. 499, appeal dis¬ 
missed 60 S.Ct. 470, 309 U.S. 620, 
84 L.Ed. 984. 

FartiLoular fftatutes held valid 

(1) Provisions of Tobacco Inspec¬ 
tion Act requiring approval of ceri 
tain proportion of growers selling at 
a market as a condition to the des¬ 
ignation of such market by the sec¬ 
retary of agriculture as one to which 
regulatory provisions of the statute 
shall aipply. 

U.S.—Wallace v. Ctirrin, C.C.A.N.C., 
95 F.2d 856, affirmed 59 S.C!t. 379, 
306 U.S. 1, 88 L.Bd. 441. 

(2) State act empowering director 
of agriculture to issue licenses to 
persons engaged in agricultural in¬ 
dustry and providing that he should 
not mtike marketing agreements un¬ 
less assented to by certain percent¬ 
age of persons engaged in agricul¬ 
tural Industry, where license could 
be issued without marketing agree¬ 
ment. 

Cal.—^Brock v. Superior Court in and 
for Los Angeles County, 71 P.2d 
209, 9 Cal.2d 291. 

(8) Provisions of Agricultural Ad¬ 
justment Act authorizing issuance 
of regulatory orders of secretary of 
agriculture, only on approval of cer¬ 
tain percentage of growers and exe¬ 
cution of marketing agreement with 
certain percentage of handlers, have 
been held vedid, the court saying: 
^‘The marketing agreement la a mere 
sine qua non of the order, not its 
source or cause. So' also* with the 
growers* assent The conditions re¬ 
quiring the order must be those pre¬ 
scribed by the statute and so found 
by the Secretary, The fact, that If 
the findings satisfy the statutory 
requirements for the regulation but 
the order 'shall become effective* only 
on the making of the marketing 
agreement and consent of the grow¬ 
ers, confers merely the power of 
negation and not of creation on the 
shippers and growers.” 

U.S.—Edwards v. U. S., aCLACaL, 91 
F.2d 767, 788. 
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thereby.®® On the other hand, some statutes con¬ 
ditioned on the arts of certain persons have been 
held invalid on the theory that the legislature has 
no power to make laws which by their terms be¬ 
come and are or are not effective at the pleasure of 
individuals*®^ 
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In any case, as a general rule, the enactment of 
the statute itself may not be made contingent on the 
action of officers or people; the act must be com¬ 
plete in itself, must be made law by the legislature, 
and only its effect and operation may be made de¬ 
pendent on the contingency.®® However, as ap- 


(4) Similar statutes held Invalid 
see infra this section. 

se, Iowa.—Oorptis Juris Secunduiu 
cited la Gannet v. Cook, 61 N.W.2d 
703, 709. 246 Iowa 750. 
qjiIq.—S tate eac reL Standard Oil Co. 
V. Combs, 194 876, 129 Ohio 

St. 261. 

Farti<mlar statutes held valid 

(1) Authorizing affected property 
owners to consent to modifications 
or waive restrictions of zoning law. 
Xj.s.—Leighton v. City of Minneap¬ 
olis, D.aMlnn., 16 F.Supp. 101. 

<2) Prohibiting installation of gas¬ 
oline filling stations within city ex¬ 
cept by written consent of fifty-one 
per cent of property owners within 
certain radius. 

Ohio.—State ex rel. Standard Oil Co. 
V. Combs, 194 N.B. 875, 129 Ohio 
St. 251. 

(3) Making the light to keep a 
stable dependent on the consent of 
neighboring property owners. 

Wash.—Siaokane v. Camp, 97 P. 770, 
50 Wash. 554, 126 Am.S.R.. 918. 

(4) Requiring approval of lot 
owners of given area as condition to 
licensing of pool room. 

Fla.—State ex rel. Taylor v. City of 
Tallahassee, 177 So. 719, 130 Fla. 
418. 

(6) Making right of a municipal¬ 
ity to grant a street railroad fran¬ 
chise dependent on the consent of 
abutting lot owners. 

Ohio.—Carpenter v: Cincinnati, 111 
N,B. 153, 92 Ohio St. 478. 

12 CJ. p 843 note 16. 

(6) Making right to < construct an¬ 
other railroad on a particular street 
dependent on the consent of the rail¬ 
roads already occupying the street. 
N.T.—^In re Thirty-Fourth St. R. Co., 

7 N.K 172, 102 N.Y. 343. 

(7) Making right to sell goods 
within a certain , distance of a camp 
meeting dependent on the consent of 
the parties in charge. 

Ill.—Meyers v. Baker, 12 N.B. 79, 120 
HL 567, 60 AulR. 580. 

(8) Making right to sell intoxi¬ 
cating liquors within a certain dis¬ 
tance of an orphanage dependent , on 
the consent of the superintendent. 
N.C.—State v, Barringer, 14 S.B. 781, 

no N.C. 626. 

(9) Making right of a common car¬ 
rier to confine stock in traifSit be¬ 
yond a certain tin^e dependent on the 
consent of the shipper or the person 
accompanying it. 


U.S.—Southern Pac. Co. v. XT. S., Cal., 
171 F. 360, 96 C.CJL 252—U. S. v. 
Oregon R., etc., Co., C.C.Or., 163 
P. 640. 

(10) Authorizing confirmation of 
composition In bankruptcy only aft¬ 
er a majority in number and amount 
of creditors have consented in writ¬ 
ing thereto. 

U.S.—In re Landquist, C.C.A.I11.. 70 
F.2d 929, certiorari denied Harden- 
brook V. Landquist, 55 S.Ct. 98, 293 
U.S. 584, 79 L.Bd. 680. 

(11) The statute providing that no 
license for sale of alcoholic beverag¬ 
es at retail shall be granted for any 
premises located on the same street 
or avenue as and within a certain dis¬ 
tance of a building occupied exclu¬ 
sively as a school, hospital, church, or 
other place of worship without writ¬ 
ten permission of the governing au¬ 
thority of such church, school, or 
hospital is not invalid as a delega¬ 
tion of legislative power to churches, 
schools, and hospitals. 

Ky.—^Beacon Liquors v. Martin, 131 
S.W.2d 446, 279 Ky. 468. 

87. B:y.—Toung v. WUlis, 208 S.W. 
2d 6, 806 Ky. 201. 

Or.—^Van Winkle v. Fred Meyer, Inc., 
49 F.2d 1140, 151 Or. 455. 

Tex.—^Bx parte Maynard, 275 S.W. 
1070, 101 Tex.Cr. 256. 

ParUoQlar statutes haid Isvalid 

<1) Requiring one desiring to 
erect filling station in residential 
block to obtain written consent of 
owners of two-thirds of property in 
such block. 

Ky.—^McCown v. Gose, 51 S.W.2d 251, 
244 Ky. 402. 

(2) Requiring court to order the 
vacation of a street or alley on the 
petition of two-thirds of the own¬ 
ers of land in the plat who also 
own two-thirds of the area. 

Mich.—^In re Hawkins, 222 N.W. 108, 
244 Mich. 681. 

(3) Requiring employers to furnish 
was^ooms on demand of certain per¬ 
centage of employees. 

Ky.—Commonwealth v. Beaver Dam 
Coal Co„ 237 S.W. 1086, 194 Ky. 34, 
27 A.L.R. 920. 

(4) Suspending operation of law 
requiring Inspection of transported 
hides in particular county if certain 
live stock owners In county request 
appointment and provide for com¬ 
pensation of a state brand and live 
stock inspector. 

Or.-^—State v. Hines, 186 P. 420, 94 
Or. 607. 
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(5) Making exercise of commis¬ 
sion's power to regulate milk indus¬ 
try, including power to establish min¬ 
imum prices, dependent on request 
by substantial proportion of produc¬ 
ers, consumers, or distributors in 
any marketing area. 

Md.—^Maryland Co-op. Milk Producers 
V. Miller, 182 A. 432, 170 Md. 81. 

(6) Provision of Agricultural Ad¬ 
justment Act requiring .approval of 
marketing agreement by handlers of 
not less than fifty per cent, of vol¬ 
ume of particular commodity as pre-. 
requisite to Issuance of order by sec¬ 
retary of agriculture regulating han¬ 
dling of such commodity, where issu¬ 
ance of order without such consent 
required intervention of president^ 
U.S.—Chester C. Fosgate (?o. v. Kirk¬ 
land, D.C.Pla., 19 F.Supp. 152. 

(7) Act providing for execution of 
inarketing agreements among pro¬ 
ducers, manufacturers, and distribu¬ 
tors of agricultural products under 
which there was to be no law unless 
preponderant majority of such per¬ 
sons formulated agreement and se¬ 
cured its approval by governor, is 
Invalid because of delegation to such 
persons of power to make a law and 
determine when it shall go into ef¬ 
fect. 

Or.—Van Winkle v. Fred Meyer, Inc., 
49 P.2d 1140, 151 Or. 455. 

(8) Regulations or ordinances re¬ 
quiring consent of property owners, 
or a specified percentage thereof, in 
vicinity, for erection, alteration or 
use of particular kinds of buildings or 
for maintenance of particular busi¬ 
nesses, are invalid on grounds that 
they constitute a delegation of gov¬ 
ernmental power to private citizen. 
S.C.—Willis V. Town of Woodruff, 20 

S.B.2d 699, 200 S.C. 266. 

88. Ky.—Commonwealth v. Beaver 
Dam Coal Co., 237 S.W. 1086, 194 
Ky. 34, 27 A.L.R. 920. 

Md.—Maryland Co-op. Milk Produc¬ 
ers V. Miller, 182 A. 432, 170 Md, 
81—Corpus Juris cited in. Brawner 
V. Curran, 119 A. 250, 253, 141 Md. 
586. 

Mo.—State ex inf. Crain ex rel. Pee¬ 
bles V. Moore, 99 S.W.2d 17, 21, 
389 Mo. 492. 

Tenn.—Corpus Juris quoted iu Clark 
V. State ex rel. Bobo, 113 S.W.2d 
374, 879, 782, 172 Tenn. 429. 

12 aj. p 865 note 96. 

Soring law 

Where zoning law is complete in 
i Itself, and operation thereof does not 
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pears infra § 142, some difference of opinion exists 
as to whether the legislature may make the enact¬ 
ment of a law dependent on its approval by a vote 
of the people of the entire state, in the absence of 
constitutional sanction for a popular referendum. 

§ 142. -Local Option and Submission to 

Popular Vote 

It Is generally held, subject to some divergent opin¬ 
ion, that, although the legislature may not. In the ab¬ 
sence of constitutional authorization, submit to the voters 
of the state the question of the adoption of a law, It may 
make the local application of a completely enacted gen¬ 
eral law subject to local approval or make the operation 
of a special local law dependent on approval of the 
voters of the territory in which the statute Is to operate. 

Quoted Ins lowar— Gannet v. Cook, 61 N.W»2d 703, 709, 
245 Iowa 750. 


Notwithstanding some contrary authority,89 it is 
generally held that, in the absence of constitutional 
audiorization, the legislature cannot submit to the 
voters of th6 entire state the question whether an 
act shall become a law,9® or whether an existing 
law shall be repealed,9i although there is authority 
holding that the question as to the time when an act 
shall take effect may be so submitted.9^ However, 
in accordance with the rule stated supra § 141, that 
the operation of a statute may be made to depend 
on the happening of a contingency, it is the general 
rule that the application and enforcement in given 
localities of general affirmative legislation, may be 
made dependent on the will of the voters of such 
localities,93 at least where the constitution specifi- 


depend on act of property owners, 
consent provision is valid, but, where 
law is not complete in Itself and is 
not effective until property owners 
act, and imposes, restriction that has 
force and effect of law, zoning law is 
invalid as unauthorized delegation of 
legislative power. 

a,S.—Leighton v. City of Minneapo¬ 
lis, D.C.Minn., 16 F.Supp. 101. 

89. N.X—^Hudspeth v. Swayze, 89 
A. 780, 784, 85 N.J.Law 592. Ann. 
Cas.l916A 102. 

Wis.—State v. Johnson, 175 N.W. 

589. 170 Wis. 218, 7 A.UIL 1617. 

12 C.J. p 865 note 95. 

<'<Th6 question, put In a form to 
raise the fewest technical objections, 
is whether an act of the Legisla¬ 
ture is made unconstitutional by a 
proviso that, if rejected by the peo¬ 
ple, it shall not go into effect. If 
It does go into effect, it does so by 
the express enactment of the rep¬ 
resentative body. I see no evidence 
in the instrument that this question 
ever occurred to the framers of the 
Constitution. It is but a short step 
further to say that the Constitution 
does not forbid such a law. I agree 
that the discretion of the Legisla¬ 
ture is intended to be exercised. I 
agree that confidence is put in it 
as an agent But I •think that so 
much confidence is put in it that it 
Is allowed to exercise its discretion 
by taking the opinion of its princi¬ 
pal if it thinks that course to be 
wise.* 

KJr.—^Hudspeth V. Swairze, 89 A. 780, 
784, 85 N.J.Law 592, Ann.Cas.l916A 
102, quoting the dissenting opinion 
of Judge Holmes in In re Opinion 
of the Justices, 36 N.R 488, 160 
Mass. 586, 23 L.H.A. 113. 

Tit 

(1) In the absence of constitution¬ 
al limitation, the legislature has been 
held empowered to make the opera¬ 
tion of a state law, such as one to 
legalize and tax alcoholic liquors, de¬ 


pendent upon the vote of the people 
at a general election. 

Ala—^In re Opinions of the Justices, 
166 So. 710, 232 Ala 60. 

(2) On the other hand, a statute 
levying a gross sales tax, and pro¬ 
viding for an election to determine 
whether It la to be applied, was held 
an Improper delegation of legisla¬ 
tive power, such statute being dis¬ 
tinguished from that referred to in 
(1) supra on the ground that the 
state constitution impliedly prohib¬ 
ited the levying of taxes In this 
; manner. 

Ala—In re Opinions of the Justices, 
166 So. 706, 232 Ala 56. 

90. Ill.—^People V. Barnett, 170 N. 

B. 108, 344 Ill. 62, 76 A.L.K. 1044. 
Md.—^Brawner v. Curran, 119 A. 250, 
141 Md. 586. 

Nr.T,—Burke v, Kern, 38 N.B.2d 500, 
287 N.T. 203. 

R.L—^In re Opinion to the Governor, 
6 A.2d 147, 62 K.I. 316, 123 A.L.R. 
235. 

Tena—Oorpus Juris quoted in Clark 
V. State ex reL Bobo, 113 S.W.2d 
874, 379, 782, 172 Tena 429. 

12 C.J. p 865 note 96, p 870 note 89. 
Delegation of power to create cor¬ 
porations by making creation de¬ 
pendent on vote of people see su¬ 
pra 4 133. 

**On the question of the expediency 
of the law, the Legislature must ex¬ 
ercise its own judgment definitely 
and finally. If it can be made to 
take effect on the occurrence of an 
event, the Legislature must declare 
the law expedient if the event shall 
happea hut inexpedient if it shall 
not happea They can appeal to no 
other man or men to judge for them 
in relation to its present or future 
propriety or necessity; they must 
exercise that power themselves, and 
thus perform the duty imposed upon 
them by the Constltutioa • , . 
The Legislature has no more right 
to refer such a question to the whole 
people than to a single IndividuaL*' 
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Cal.—^Bx parte Wall, 48 CaL 279, 315, 
17 Am.H. 425. 

Ill.—People V. Barnett, 176 N.B. 108, 
112, 844 IlL 62, 76 A.L.B. 1044. 
Suxxender of dlscretloa. 

The legislature may not surren¬ 
der its own discretion in the enact¬ 
ment of general laws, to the quali¬ 
fied electors of the state or any part 
of the state. 

Miss.—State ex reL Attorney Gen¬ 
eral V, School Board of Quitman 
County, 181 So. 818, 181 Miss. 818. 

91. La.—State v. Washburn, 147 So. 
489, 117 La. 27—State v. Richard¬ 
son, 147 So. 346, 176 La. 1054— 
State V. Capps, 147 So. 12, 176 La 
849—City of Shreveport v. Malone, 
147 So. 12, 176 La 848—State v. 
Antee, 147 So. 11, 176 La 847— 
State V. Malone, 147 So. 11, 176 La 
846—State v. Watkins, 147 So. 8, 
176 La 837. 

12 C.J. p 866 note 97. 

92. Vt—State V. Scamplnl, 59 A. 
201, 77 Vt. 92—State v. Parker, 26 
Vt. 367.. 

Wis.—^Dowling V. Lancashire Ins. Co., 
65 N.W. 788, 92 Wis. 68, 31 L.R.A 
112—State V. O'Neill, 24 Wis. 149. 
12 C.J. p 866 note 99. 

98. U.S.—Currin v. Wallace, N.C., 69 
S.Ct. 879, 806 U.S. 1. 83 L.Bd. 441. 
Ala—^In re Opinions of the Justices, 
166 So. 710, 282 Ala 60. 

Ariz.—^Laney v. State, 181 P. 186, 20 
Arlz. 416. 

Ark.—^LeMaire v. Henderson, 298 S. 
W. 827, 174 Ark. 936—Capps v. 
Judsonia-Steprock, eta, 242 S.W. 
72, 154 Ark. 46. 

STa—State ex reL Taylor v. City of 
Tallahassee, 177 So. 719, 130 Pla 
418—Olds V. State, 133 So. 641, 101 
Fla 218—Oorpiu Jnxis cited in 
Whitaker v. Parsons, 86 So. 247, 
252, 80 Fla 352. 

Ga—Long v. State, 42 S.B.2d 729, 
202 Ga 285. 

ru.— People V. Barnett, 176 N.B. 108, 
844 IlL 62,' 76 A.L.R. 1044. 
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caJly so authorizes.** It has been further held that 
a provision in a special or local statute that it shall 
not become operative unless approved by the electors 
within the territory in which the law is to operate 
is not an unconstitutional delegation of legislative 
authority.*® 

On the other hand, the rule has been announced 
that a statute so framed that it must derive its ef¬ 
ficacy from popular vote constitutes an invalid dele¬ 
gation of legislative power,** and for this reason 
it has been held that, as distinguished from the sub¬ 
mission of a general law to local option, there can 


CONSTITUTIONAL LAW § 142 

be no valid submission to the voters of a particular 
locality of the question of the adoption of a special 
law applicable only to that locality.^'^ In some ju¬ 
risdictions the legislature, in the absence of express 
constitutional authorization, may not make the local 
operation of general legislation contingent on popu¬ 
lar vote, except in the case of statutes dealing with 
matters peculiarly within local control, such as the 
organization of public corporations to administer 
local affairs and the bringing about of local im¬ 
provements.® ® 


Iowa.—Corpus Jtirls Soctuidtun died 
lA GaJQnett v. Cook, 61 N.W.2d 708, 
709, 246 Iowa 760. 

Kan.-^tate v. Dralnagre Dist. No. 1 
of Lyon County, 264 P. 872, 128 
Kan. 191. 

Mass.—^Anderson v. Secretary of 
Commonwealth, 161 N.B. 878, 266 
Mass. 366. 

—^Martin v. Board of Sup*rs of 
Winston County, 178 So. 316, 181 
Miss. 363. 

Mo.—State v. Workmen's Compensa¬ 
tion Commission, 2 S.W.2d 796, 318 
Mo. 1004—Corptur Juris died in 
State ex rel. Carpenter v. City of 
St Louis, 2 S.W.2d 713, 726, 818 
Mo. 870. 

Mont—Thompson v. Tobacco Boot 
Co-op. State Grazing List, 193 P.2d 
811, 121 Mont 446. 

Nev.—^Pershingr County v. Sixth Ju¬ 
dicial Dist Court 181 P. 960, 43 
Nev. 78, rehearinsT denied 183 P. 
814, 48 Nev. 78. 

N.J.—^Lrohan v. Thompson, 95 A. 447, 
88 N.J.Law 40—Albrlsrht v. Sussex 
County, etc., 53 A. 612, 68 N.J.Law 
623. 

N.Y.—Cort V. Smith, 291 N.T.S. 64, 
249 App.Dlv. 1, affirmed 6 N.£].2d 
414, 273 N.Y. 481. 

Or.—^Board of Directors of Northern 
Wasco County Peoples' Utility Dist 
V. KeUy, 137 P.2d 296, 171 Or. 691. 
Tenn.—Corpus Juris dted iu Clark v. 
State ex ret Bobo, 113 S.W.2d 874, 
376, 782, 172 Tenn. 429. 

Va.—Bowman v. Virgrlnia State En- 
tomologrist, 106 S,B. 141, 128 Va. 
361, 12 A.L.B. 1121. 

Wis.—State v. Baxter, 219 N.W. 868, 
195 Wia 437. 

12 C.J. p 866 note 1, p 867 note 5. 

"The favorable majority vote of a 
county has nothin^r to do in driving 
effect validity, or power to the law. 
It is the passage . . . by . . . 
the General Assembly , . . that 
gives to it the force and effect of 
law . .. * por want of a subject 
to operate upon, It may rest auies- 
cent for an indefinite period; but 
it is constantly present, in every 
part of the State, ready to be In¬ 
voked for the purposes of its enact¬ 
ment” 


Ind.—Sarlls v. State, 166 N.fi. 270, 
279, 201 Ind. 88. 67 A.L.R. 718—Mc¬ 
Pherson V. State. 90 N.B. 610, 174 
Ind. 60. 31 D.R.A..N.S.. 188. 

"The act of 1983 puts the matter 
on a local option basis governed 
by popular vote, and however much 
the constitutionality of such stat¬ 
utes once may have been doubted in 
this state, it is settled now that 
they are, in proper cases, valid. 
. . . Speaking broadly, the cri¬ 
teria by which the legislation Is to 
be measured are these: First, the 
statute must take effect as a law 
proprio vlgore without reQuiring the 
consent of local authorities or the 
electorate to make it such; second, 
the legislation generally must be on 
a matter of local concern so far that 
varied and varying local conditions 
may be consulted in its application, 
though this is not always regarded 
as essentiaL” 

Mo.—State ex inf. Crain ex reL Pee¬ 
bles V. Moore, 99 S.W.2d 17, 21, 839 
Mo. 492. 

Act rating to health and general 
welfare of a body politic may be left 
to the voters of a particular district. 
N.J.—^Downs V, Town of Boonton, 122 
A. 721, 99 N.XLaw 40. 

94. Tex.—^Bx parte Farnsworth, 135 
S.W. 635, 61 Tex,Cr. 853, 33 L.R.A., 
N.S., 968. 

95. Ala.—^In re Opinion of the Jus¬ 
tices, 43 So.2d 8, 253 Ala. Ill—In 
re Opinion of the Justices, 31 So.2d 
717, 249 Ala.. 509—In re Opinion of 
the Justices, 190 So. 906, 238 Ala. 
291. 

Fla.—Nabb v. Andreu, 104 So. 691, 89 
Fla. 414. 

Ga.—^Phillips v. City of Atlanta, 77 
S.B.2d 723, 210 Ga. 72, followed in 
Town of Garden City v. Long, 77 
S.E.2d 727, 210 Ga. 78—^Holcombe 
V. Georgia Milk Producers Confed¬ 
eration, 8 S.E.2d 706, 188 Ga.. 368—* 
Hines v. Etheridge, 162 S.E. 113, 
173 Ga. 870. 

ni.—^People ex rel. Chicago Dryer 
Co. V. City of Chicago, 109 N.E.2d 
201, 413 III. 316—^People v. Kelly, 
192 N.B. 372, 367 Ill. 408. 
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Iowa.—Gannett v. Cook, 61 N.W.2d 
703, 245 Iowa 760. 

La,—City of Gretna v. Bailey, 75 Sa 
491, 141 La. 625, Ann.Cas.l918B 
666 . 

Mass.—^In re Opinion of the Justices, 
22 NJE3.2d 49, 308 Mass. 631, 123 
A.L.K. 199. 

N.H.—Goodrich Palls Electric Co. v. 

Howard, 171 A. 761, 86 N.H. 612. 
N.C.—Corpus Juris Secundum cited in 
State ex rel. Taylor v. Carolina 
Bacing Ass'n, 84 S.E2a 390, 401, 
241 N.C. 80—-Cottrell v. Town of 
Lenoir, 91 S.E. 827, 173 N.C. 188. 
S.C.—Gaud V. Walker, 63 S.E.2d 816, 
214 S.C. 451. 

Tex.—City of Port Worth v. Fire 
Dept, of City of Fort Worth, Civ. 
App., 218 S.W.2d 347, affirmed in 
part and reversed in part on other 
grounds 217 S.W.2d 664, 147 Tex. 
606. 

96. Tenn.—Sandford v. Pearson, 231 
S.W.2d 336, 190 Tenn. 662—^Buena 
Vista Special School Dist. v. Board 
of Election Com'rs of Carroll Coun¬ 
ty, 116 S.W.2d 1008—Arthur v. 
State, 266 S.W. 437. 148 Tenn. 434, 

12 C.J. p 866 note 8. 

97. Tenn.—^Buena Vista Special 
School Dist. V. Board of Election 
Com’rs of Carroll County. 116 S, 
W.2d 1008—Clark v. State ex rel. 
Bobo. 113 S.W.2d 374, 782, 172 Tenn, 
429. 

12 C.J. p 866 note 3. 

98. Tex.—Trimmier v. Carlton, 296 
S.W. 1070, 116 Tex. 672. 

Prohibition, of pool rooms 

In accordance with the rule stated 
in the text, a statute authorizing the 
qualified voters of any county, or 
certain political subdivisions of a 
county, to determine by an election 
whether pool rooms or pool halls 
shall be prohibited therein is uncon¬ 
stitutional. 

Lyle V. State, 193 aw. 680, 30 Tex. 
Cr. 606. 

12 C.J. p 867 note 7. 

Acts by city 

Although a statute which is to be¬ 
come effective as a law only after an 
affirmative vote by the people is un¬ 
constitutional, as a delegation of 
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In any event the law must be complete in all its 
tenns and provisions when it leaves the legislative 
branch of the government, and the option to be¬ 
come, or not to become, subject to its requirements 
and penalties is the only matter that should be sub¬ 
mitted to the vote of the electors.®^ Also, the right 
of the electors of a locality to invoke the operation 
of a statute by popular vote must be exercised in the 
manner prescribed by the statute and is subject to 
such qualifications and limitations as are contained 
therein.?- The legislature cannot constitutionally 
provide that the qualified voters in one governmental 
unit shall decide whether a statute shall be in force 
and effect elsewhere than in the territory comprising 
that particular governmental unit.^ 

' Establishment of ioK*ns and counties and location 
of county seats and public buildings. In accordance 
with the foregoing rules, a reference to the voters 
of the territory involved of such questions as the 
subdivision or consolidation of coimties or town¬ 
ships,^ or changes in the boundaries thereof,^ does 


[ not constitute a delegation of legislative power. Al¬ 
so, legislatures may refer to the voters of a coun^ 
questions as to the location^ and removal® of coun¬ 
ty seats, and questions as to the location and erec¬ 
tion of public buildings.^ 

Creation of municipalities, amendment of char¬ 
ters, and change of boundaries. It is a general rule 
that the legislature may by law authorize the sub¬ 
mission to the inhabitants of a district of the ques¬ 
tion of the organization of such district as a mu¬ 
nicipal corporation,® or conversely, of the question 
of the surrender of a franchise to act as such a 
corporation.® Also, a statute consolidating two mu¬ 
nicipalities may make its taking effect contingent 
on its approval by the voters of the respective mu¬ 
nicipalities affected arid the annexation of ter¬ 
ritory to an existing municipality may be made de¬ 
pendent on a vote of the people of such territory.^ 
The acceptance of a diarter, or of an amendment to 
an existing charter,or of a statute providing a 


legislative power to the electors, a 
statute authorizing the performance 
of certain acts by a city is valid, 
notwithstanding the decision of the 
city to exericse the power conferred 
is dependent on a vote of the elec¬ 
tors. 

Tex.—Spears v. City of San Antonio, 
223 S.W. 166, 110 Tex. SI 8. 

99. HI.—People V. Kelly, 1$2 N.R 
372, 357 Ill. 408. 

12 C.J. p 867 note 6. 

1. Tex.—Consolidated Common 
School DIst. No. 5 V. Wood, Civ. 
App., 112 S.W.2d 231, error dis¬ 
missed. 

2. Md.—^Levering v. Board of Supers 
of Elections of Baltimore City, 112 

A. 301, 137 Md. 281. 

N.C,—State ex reL Taylor v. Carolina 
Pacing Ass’n, 84 S.E.2d 390, 241 N. 
C. 80. 

Tex.—^Fritter v. West, Civ.App., 65 
S,W.2d 414, error refused. 

3. Ga.—^Hines v. Etheridge, 162 S. 

B. 113, 173 Ga, 870. 

12 C,J. p 868 note 21. 

4. Ala.—Jackson v. State, 31 So. 
380, 131 Ala. 21. 

Cal.—Wheeler v, Herbert, 92 P. 353, 
153 Cal. 224. 

Me.—^Fournier v. Aroostock County, 
82 A. 545, 109 Me. 48. 

5. Ala.—State v. Crook, 28 So. 745, 
126 Ala. 600. 

12 O.J. p 869 note 34. 

6. Md,—^Hamilton v, Carroll, 33 A. 
648, 82 Md. 326. 

12 C.J. p 869 note 35. 

V. Kan.—State v, Butler County, 94 
P. 1004. 77 Kan. 527. 

N.C.—^Black V. Buncombe County, 39 
S.B. 818, 129 N.a 121. 


Pa.—Commonwealth v. Painter, 10 
Pa. 214. 

8. U.S,—Currier v. West Side El. 
Patent, etc., K. Co., C.C.N.T., 6 P. 
Cas.No.3,493, 6 Blatchf. 487. 

Cal.—People v. NaUy, 49 Cal. 478. 
ni.—Guild V. Chicago, 82 HI. 472— 
People V. Salomon, 51 Ill. 87. 

Minn.—State v. Kiewel, 90 N.W. 160, 
86 Minn. 136. 

Miss.—Alcorn v. Hamer, 38 Miss. 652. 
Mo.—State v. Wilcox, 46 Mo. 458. 
N.J .—De Hart v. Atlantic City, 41 A. 

687, 62 N.J.Law 586. 

N.Y.—Clarke v. Bochester, 28 N.T. 

605—Corning v. Greene. 23 Barb. 

I 33, affirmed 26 N.T. 472. 

Or.—^In re Incorporation of Commu¬ 
nities of Rockaway and Seaview 
in Tillamook County, 55 P.2d 1107, 
163 Or. 382. 

Va.—BuU V. Read, 18 Gratt. 78, 64 
Va. 78. 

Wash.—^Reeves v. Anderson, 42 P. 

625, 18 Wash. 17. 

12 C.J. p 868 note 23. 

PetitioiL 

It is immaterial that the determi¬ 
nation of the electors is to be ex¬ 
pressed by petition and not by vota 
Minn.—State v. City of Nashwauk, 
186 N.W. 694, 151 Minn. 634. 

Bisoretlon in oallin^ eleotion 
Such a statute has been held not 
invalid because of lack of discretion 
of the board of supervisors to order 
the election on being properly peti¬ 
tioned. 

Mich.—^Bray v, Stewart, 214 N.W. 193, 
239 Mich. 840. 

Talld delegation of power 
The authority , conferred by general 
statutes upon inhabitants of any 
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hamlet, village, or town to establish 
for themselves by prescribed proceed¬ 
ings municipal governments which 
shall exercise the authority conferred 
by general law is not a delegation of 
legislative power in violation of con¬ 
stitution. 

Fla.—Heyward v: Hall, 198 So. 114, 
144 Fla. 844. 

9. Fla.—Olds v. State, 183 So. 641, 
.101 Fla. 218. 

10. Mass.—Stone v. Charlestown, 114 
Masa 214. 

XI* AJa.—City . of Birmingham v. 

Norton, 50 So.2d 764, 265 Ala. 262. 
Fla.—^Nabb v. Andreu, 104 So. 691, 
89 Fla. 414.. 

Mich.—^Hempel ex reL Michigan 
Limestone & Chemical Co. v. Rog¬ 
ers Tp., 20 N.W.2d 787, 313 Mich. 
1 . 

Tex.—Cohen v. City of Houston, Civ. 

App., 205 S.W. 767, error refused. 

12 C.J. p 869 note 26. 

Village 

The Village Law section governing 
extension of village boundaries is not 
Invalid as an unconstitutional delega¬ 
tion of legislative power. 

N.T.—^Long Island University v.' Tap- 
pan. lia N,T.S.2d 795, 202 Mlsci 966, 
affirmed 118 N.T.S.2d 767, 281 App. 
Ely. 771, affirmed 114 N.B.2d 482, 
305 N.T. 898, reargument denied 
116 N.B.2d 680, .306 N.T. 670. 

12. N.C.—Cottrell v.' Town of Le¬ 
noir; 91 SiB. 827, 173 N.C. 188. 

Tex.—Corpus Juris cited in Keller 
V. Western Paving Co., Civ.App., 
218 S.W. 1077, 1078—Frankenstein 
V. Rushmore & Gowdy, Civ.App.r 
217 S.W. 189, error refused. 

12 C.J. p 869 note 26. 
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different form of municipal govemmeTit,^'^ or of a 
statute enlarging or extending the corporate pow¬ 
ers may likewise be submitted to the voters of a 
municipality. Thus, the legislature may provide by 
statute a commission form of government and may 
authorize its acceptance or rejection by popular 
vote in the respective municipalities,and it may 
make changes in such form of government and au¬ 
thorize adoption of such changes in this manner.^® 

In some states the legislature may not delegate to 
officers or citizens of a municipality authority to 
frame charter amendments to be submitted to the 
people for adoption or rejection but the consti¬ 
tutions of other states grant to municipal corpora¬ 
tions a larger measure of home rule, and within 
certain prescribed limitations authoriz.e the submis¬ 
sion, to the voters of a dty or town, of new char¬ 
ters or amendments framed by certain municipal 
officers or initiated by petition of a certain number 
of the voters.^^ 

Establishment and control of schools. The legis¬ 
lature may provide laws as to the establishment, di¬ 
vision, alteration, enlargement, or abolition of 

la La.—City of Gretna v. Bailey, 

76 So. 491, 141 La, 626. Ann.Cas. 

1918H 666. 

12 C.J. p 669 Uote 27. 

Autborlzinir adoption of oiie of sev¬ 
eral forma 

N.T.—Cleveland v. City of Wateiv 
town, 118 N.B. 600, 222 N.T. 159, 

Aim.Cas.l918B 574. 

Cort V. Smith, 291 N.T.S. .54, 249 
App.Div. 1, affirmed. 6 N.lS.2d 414, 

273 N.Y. 481. 

14. ' Tex.—Riley v. Trenton, Clv.App., 

184 S.W. 844. 

15. Ind.-^airlls v. State, 166 N.B. 

270, 201 Ind. 88, 67 A.L.R. 718. 

Wis.—State v. Baxter, 219 N.W. 868, 

196 Wis. 487. 

12 C.J. p 869hote 29. 

Self reSQlatioa of local affairs 
Statute proyidinsT for suspension 
of TOt creating: board of civil serv¬ 
ice commissioners for first-class 
cities until approved by voters did 
not violate constitutloxial amendment 
prohibiting: isubmission of act to peo¬ 
ple, since it merely recogniized con¬ 
stitutional rigrht of municipalities to 
reg:ulate their local affairs. 

Ark.—Stockburg:er v.; Cruse, 8-8 
2d 70, 191 Ark. 822. 

16. Wis.—State v. Baxter, 219 K.W. 

868, 196 Wis. 487. 

17. Mich.—EJlJiott V. Detroit, 84 N. 

W. 820. 121 Mich. ^11. 

Delegation to municipal cOrporatlohs 
of power* • to ■ propose charter, 
amendments see supra 8 140. 

iSi (UaL—People' w;’ Hog:e» 66 Cal. 

612. 
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schools and school districts, and the control of 
schools, to take effect when adopted by a vote of 
the people of the district;*^® and it may also provide 
for the submission to the people of the district af¬ 
fected of questions as to the levy of local taxes for 
school purposes but it has been held that it may 
not by private act authorize the voters of a particu¬ 
lar district to determine the body who is to operate 
such district.21 

Issuance of bonds and stock by municipalities and 
school districts. In the absence of express consti¬ 
tutional prohibition, the legislature may authorize 
the submission to the people of the territory affected 
of questions of municipal aid to public improve¬ 
ments by the issue and donation of bonds or the 
subscription of corporate stock by counties, cities, 
etc.22 Also, authority may be given to a school dis¬ 
trict to issue bonds to construct buildings, on ap¬ 
proval thereof by voters of the district.^* 

Creation and continuation of improvement dis¬ 
tricts. A statute providing .for the cr^tion of irri¬ 
gation,2^ drainage,25 or public utility,25 districts is 

to voters by district governing: boards 
of proposed plan for retirement sal¬ 
aries for teachers and other em¬ 
ployees did not delegate legislative 
functions to boards of education in 
violation of the constitution, 
cal. —^Davis V. Los Angeles County, 
84 P.2d 1034, 12 CaL2d 412. 

Jefferson, 3 

Del. 336. 

Ga—Coleman v. Emanuel County 
Board of Education, 63 S.R 41, 181 
Ga 643. 

Ky.—Eolks V. Barren County, 232 S. 

W.2d 1010, 813 Ky. 616. 

Md.—^Burgess v. Pue, 2 Gill IL 
12 C.J. p 870 note 38* 

2L Tenn.—^Buena Vista Special 
School Blst. V. Board of Election 
Cbm’rs dt Carroll County, 116 S.W, 
2d 1008, 178 Tenn. 198. 

22. Ga—^Powers v'. Dougherty Coun¬ 
ty Inferior Court, 23 Ga 65, 

12 C.J. p 870 note 41. 

23. Tenn.—Kee v. Parks, 283 S.W. 
751, 163 Tenn. 806. 

24. Tex.—^Trimmler v. Carlton, 296 
S.W, 1070;116 Tex. 572. 

12 C.J. p 869 note 82. 

Procedure for obtaining vote of af¬ 
fected persons see the C.J.S. title 
Waters 8 319, also 67 C.J. p 1299 
note 54-p 1313 note 24. 

25. Kan.—State v. Drainage Dist. 
No, 1 of Lyon County, 254 P. 872, 
123 Kan. 191. 

12 C.J. p 869 note 33. ' ‘ 

26... Or.—^Board of Directors of. 

Northern Wasco County Peoples* 


W’aslL—^Reeves v. Anderson, 42 P. 

625, 13 Wash. 17. 

12 CJ. p 869 note 81. 

L9k DeL—^In re School Code of 1919, 
108 A. 39, 7 Boyce 406. 

HI.—People V, Deatherage, 81 N.B.2d 
681, 401 Ill. 25—^People r. Cowen, 
119 N.B. 336, 283 Ill. 808. 

KAn.—State V. Lament, 181 P. 617, 
105 Kan. 134. 

—State ex rel. Reorganized School 
Dist, No. 4 of Jackson County v. 
Holmes, 281 S.W;2d 186, 860 Mo. 
904. 

bkl.—Consolidated School Dist. No. 
41 V. Dacus, 117 P.2d 608, 189 Okl. 
400.- 

12 C.X p 869 note 37. 

Detaching tersLtory from s^ool dls- 
txlot 

jlL —^People V, Camargo Community 
iConsoL School Dist. No. 158, 145 
N.B. 164, 313 m. 321. 

Wis.—State V. Auer, 221 N.W. 860, 
197 Wis; 284. 

ConsolidatloiL of sbhool distriots 
Ark.—Le Maire v. Henderson, 298 S. 

W. 327, 174 Ark, 936.,. 

Blaotlon for issuanoe of bonds 
Ar. statute creating a school dis¬ 
trict is not invalid by reason of the 
fact that it makes the issuance of 
b'onds by such'^district dependent up¬ 
on vote of the electorate of the dis¬ 
trict, since the election Is merely an 
incident to the general purpose of 
the statuta 

Tenlu—Greenwood v. Ric km an, 286 S. 

W. 426, 146 Tenn. 361. 

BOtlremeht wOaries plan 

A statute providing for submission 
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valid, as is also one providing for creation of light- 
ing,27 bridge construction,^* or highway** districts, 
or for the continuance of a road district, the opera¬ 
tion of which has been suspended,*^ on an affirma¬ 
tive vote of the inhabitants of the territory con¬ 
cerned, is valid. 

Adoption of fence or stock law. A law intended 
to prevent livestock from running at large may, if 
general in its terms, depend for its operation in any 
particular locality on a vote of the inhabitants 
thereof but such statutes have been held invalid 
on the ground that their efficacy is made to depend, 
not on enactment by the legislature, but on a favor¬ 
able vote of the people,** 

Sale of intoxicating liquors. It is generally held, 
despite some earlier authority apparently contrary 
in view,** that where the sale of intoxicating liq¬ 
uors is not entirely prohibited by the organic law, 
the question of authorizing or prohibiting the sale 
of liquor within a given locality may be left to the 
determination of the voters thereof,*^ at least where 


16 C.J.S. 

a constitutional provision specifically authorizes 
such submission.*® 

Local option as to other matters. Leglislative acts 
in addition to those stated above, whose operation 
in particular localities or subdivisions of the state 
may be made dependent on the approval of the elec¬ 
tors of such localities, include statutes creating a 
municipal court,** abolishing the court of county 
revenues and establishing in lieu thereof a board of 
revenue,***® establishing a board of public works 
in a city,**^ establishing park districts,** providing 
for street improvements by municipalities and as¬ 
sessment of the cost against abutting owners,** au¬ 
thorizing the erection of a soldiers' and sailors' 
memorial,^* declaring bowling alleys situated within 
a certain distance of a dwelling house in a town to 
be nuisances,^*! establishing a system of protecting 
plants and animals from infection,^* licensing slot 
machines,^* providing for the establishment and 
maintenance of coimty free libraries,and authoriz¬ 
ing the sale of refreshments,^® or the conduct of 


muity Dlst V. Kelly, 137 P.2d 295, 
171 Or, 691. 

Wash.—Royer v. Public Utility Bist. 
Ko. 1 of Benton County, 66 P.2d 
1302, 186 Wash. 142. 
ar. N.H.—Goodrich Palls Electric 
Co. V. Howard. 171 A. 761, 86 N.H. 
612. 

Sta Ark.—FenoUo v. Sebastian 
Bridsre Dist, 200 S.W. 501, 133 Ark. 
380. 

SO* Ark.—Capps v. Judsonia-Step- 
rock Road Improvement Dist, 242 
S.W. 72, 154 Ark. 46—^Thompson v. 
Trice, 223 S.W. 367, 146 Ark. 143— 
Vanhook v, Wallace, 220 S.W. 87, 
143 Ark. 203. 

30. Ark.—Summers v. Road Im-; 
provement Dist No. 16 of Wood- i 
ruff County, 264 S.W. 696, 160 Ark. 
871. 

Zlm Ala.—In re Opinion of the Jus¬ 
tices, 190 So. 906, 238 Ala. 291. 

Ark.—Browning: v. Waldrip, 273 S. 
W. 1032, 169 Ark. 261—Miller v. 
Witcher, 254 S.W. 1063, 160 Ark. 
479. 

12 C.J. p 868 note 19. 

Xu Texas the rule stated in the 
text applies only by virtue of ex¬ 
press constitutional provision to that 
effect 

Tex.—Armstrong: v. Traylor, 30 S,W. 
40. 87 Tex. 598. 

Graves v. Rudd, 66 S.W. 63, 26 
Tex.Oiv.App. 664. 

Ex parte Farnsworth, 136 S.W, 
536, 61 Tex.Cr. 353, 33 L.RA,N.S., 
968. 

32. Iowa.—Weir v. Cram, 37 Iowa 
649. 

Mo.—^Lammert v. Lidwell, 62 Mo. 
188, 21 Am.R. 411. 


Tenn.—^Wrlgrht v. Cunnlng:ham, 91 S. 

W. 298, 115 Tenn. 446. 

12 C.J. p 868 note 20. 

33. N.H.—State v. Hayes, 61 N.H. 
264. 

12 C.J. p 868 note 17. 

34. La.—State v. Gardner, 5 So.2d 
132, 198 La. 861. 

Miss.—^Martin v. Board of Sup'rs of 
Winston County, 178 So. 315, 181 
Miss. 363—Stewart v. State, 174 
So. 579, 179 Miss. 81. 

N.J.—^Michaelson v. Wall Tp., 108 A 
146, 92 N.LLaw 72. 

Ohio.—Gassman v. Kerns, 7 Ohio N. 
P.,N.S., 626, affirmed 91 N.B. 1129, 
81 Ohio St 496, 64 Cinc.L.Bull. 407, 
7 Ohio HR. 396. 

Tenn.—Clark v. State ex rel. Bobo, 
113 S.W.2d 374, 782, 172 Tenn. 429. 
12 C.J. p 867 note 16, p 868 note 18 
—33 C.J. p 511 note 8. | 

Petition tor special olectioni 
Local option act is not unconstitu¬ 
tional as containing: an improper 
deleg:ation of legrislative power by 
requiring: a special election on peti¬ 
tion of thirty per cent of the quali¬ 
fied voters, as distinguished from a 
referendum at a g:eneral election on 
petition of over twenty per cent and 
less than thirty per cent. 

N.J.—Smith v. Middle Tp., 105 A 877, 
92 N.J.Law 300. 

36. Tex.—Letcher v. State, 73 S.W. 
2d 100, 126 Tex.Cr. 693. 

33. Ill.—Chicag:o Terminal Transfer 
R. Co. V. Greer, 79 N.B. 46, 223 
HI. 104, 114 Am,S,R. 318. 

Minn.—State v. SxUlivan, 69 N.W. 
1094, 67 Minn. 379. 

W.Va.—Rutter v. Sullivan, 25 W.Va. 
427. 


36.5 Ala.—^In re Opinion of the Jus¬ 
tices, 48 So.2d 3, 253 Ala. 111. 

37. Wis.—State v. O'Neill, 24 Wia. 
149. 

38. HI.—People V. KeUy, 192 N.m 
872, 367 Ill. 408. 

Ind.—Johnson v. Board of Park 
Cofhr's of Ft. Wayne, 174 NJS. 91, 
202 Ind. 282. 

Minn.—State v. Hennepin County 
District Court, 22 N.W. 626, 88 
Minn. 236. 

39. Tex.—Spears v. City of San An¬ 
tonio, 228 S.W. 166, 110 Tex, 618. 

Elmendorf v. City of San An¬ 
tonio, CivApp., 228 S.W. 681, re¬ 
versed on other grounds, CoxnApp., 
242 S.W, 185—Sullivan v. Roach- 
Manlgwn Paving: Co. of Texas, Civ. 
App. 220 S.W. 444, error dismissed 
—Coxpiui Jtizis dted in Keller v. 
Western Paving: Co., Clv.App„ 218 
S.W, 1077, 1078—Carwlle v, C^d- 
ress, Clv.App., 213 S.W. 808, re¬ 
versed on other grounds Childress 
V. Carwile, ComApp., 235 S.W. 643. 

Ky.—^Hunter v. City of Louis¬ 
ville. 265 S.W. 277, 204 Ky. 662. 

4L NJK—State v. Noyes, 80 N.H. 
279. 

42. Fla—Whitaker v. Parsons, 86 
So. 247, 262, 80 Fla 862—Bailey v. 
Van Pelt, 82 So. 789, 78 Fla 337, 
853. 

Va—^Bowman v. Vlrg:lnla State En- 
tomolog:ist, 105 S.E. 141, 128 Va 
851, 12 AL.R. 112L 

43. Fla—State ex rel, McLeod r. 
Harvey, 170 So. 168, 125 Fla 742. 

44. N.J.—^Downs V. Boonton, 122 A 
721, 99 N.J;Law 40. 

45. Mo.—State v. Francis, 8 S.W. 1$ 
95 Ma 4A 
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games,in certain cities on Sunday. 

The state-wide operation of a law relating to the 
showing of motion pictures on Sunday cannot, how¬ 
ever, be made contingent on the vote of the electors 
of a particular city.^*^ Also the voters of a par¬ 
ticular locality have been held incompetent to pass 
on the question of woman suffrage, on the grounds 
that the matter is one of general and not local 
concern, and that the principle of local option was 
not applicable,^^ and it has been held an unauthor¬ 
ized delegation of legislative authority to give the 
voters of a township the right to change the system 
of taxation for wor^ng the public roads.^^ 

g 143 ^ -Initiative and Referendum 

As provided for, and limited by, the constitution, the 
people may exercise powers of direct legislation by means 
of the initiative and referendum, subject to the consti¬ 
tutional restrictions Imposed on the legislature. Gen. 
eraliy the legislature may grant voters of a municipality 
the right of initiative and referendum with respect to the 
enactment of municipal ordinances. 

As heretofore stated supra § 142, the question 
whether an act shall become a law cannot, as a gen¬ 
eral rule, be submitted to the voters of the entire 
state; only the question whether or not a complete 
law shall be operative and enforceable in certain 
local subdivisions of the state may ordinarily be 


submitted to the voters of such local subdivisions. 
Through the incorporation in the state constitutions 
of provisions for the initiative and referendum, 
however, large powers of direct legislation may be 
vested in the people,^® subject to the provision of the 
federal Constitution guaranteeing to each state a 
republican form of govemment.51 

The initiative and referendum merely reserve to 
the people a large share of legislative power, and 
ordinarily are not inconsistent with a republican 
form of governments^ A person who initiates or 
proposes a bill under this direct system of legisla¬ 
tion is not a legislator, but his act is a voluntary one 
in the exercise of a private and political right. 
This right may be exercised only as permitted and 
defined, limited and circumscribed, by the constitu¬ 
tion and the laws passed in obedience to, and in 
compliance with, the constitution.^^ So, constitu¬ 
tional limitations and restrictions imposed on the 
legislature are obligatory on the people when leg¬ 
islating by the initiatory method.55 Also, constitu¬ 
tional limitations imposed on the character of the 
legislation which may be initiated, proposed, or sub¬ 
mitted to referendum, must be conformed to, as for 
example, provisions excepting from the referendum 
laws necessary for the immediate preservation of 


46. Mass.—Anderson v. Secretary of 
CommonweaJth, 151 N.E. 878, 255 
Mass. 366. 

Anthorlzliiir voters of munioipaUty 
to suspend statute proMbitliLff 
games 

Pa.—^Youngr v. Petterolf, 182 A. 676, 
820 Pa. 289. 

47. Md.—^Leveringr v. Board of 
Sup’rs of Elections of Baltimore 
City, 112 A. 301, 137 Md. 281. 

48. Mas&—^In re Opinion of the Jus¬ 
tices. 36 N.m 488, 160 Mass. 686, 23 
L.IUL 113. 

49. Pa.—^In re Poster Tp. Hoad Tax¬ 
es, 82 Pa.Co. 113. 

sa N.D.—^Baird v. Burke County, 
205 N.W. 17, 53 N.D. 140—State v. 
Olson, 176 N.W. 528, 44 N.B. 414. 
Okl.—Ralls V. Wyand, 188 P. 158, 40 
OkL 828. 

S.D.--State v. Olsen, 187 N.W. 661, 
80 S.D. 67. 

12 CJ. p 806 note 53, p 870 note 44. 
Definition, formal reguisites, and 
sufficiency of initiative and refer¬ 
endum see Statutes $9 115-151. 
Plenary or nnlimited power 
In respect of the state constitu¬ 
tion, the power of the people in ex¬ 
ercising the initiative and referen¬ 
dum in enacting a law is plenary or 
unlimited, except as restrained by 
the constitution. 


Mont.—State v. Brannon, 283 P. 202, 
86 Mont. 200, 69 A.L.R. 1030-^tate 
ex reL Jones v. Brlckson, 244 P. 
287, 75 Mont 429—State v. Dixon, 
196 P. 841, 69 Mont 59. 

51. Neb.—State v. Moorhead, 166 N. | 
W. 1067, 99 Neh. 527. 

N.T.—Stanton v. Essex County, 84 
N.B. 880, 191 N.T. 428, 481. 

12 C.J. p 806 note 54. 

Constitutional guaranty to each state 
of a repubUcan form of govern¬ 
ment see States § 7. 

Republican form of government de¬ 
fined see 38 C.J.S. p 967 note 60-p 
968 note 69. 

52. Aik.—Hodges v. Dawdy, 149 B 
W. 666, 104 Ark. 583, 595. 

12 CJ. p 871 note 47. 

63. Kan.—State v. Hutchinson, 144 
P. 241, 93 Kan. 405. 

OkL—Ex parte Wagner, 95 P. 485, 21 
OkL 83, 18 Ann-Cas. 197. 

Or.—^Kiernan v. Portland, 111 P. 879, 
112 P. 402, 57 Or. 464, 87 L..R.A,N. 
S., 832, appeal dismissed 32 S.Ct 
281, 223 U.S, 161, 66 Li.Ed. 386— 
Kadderly v. Portland, 74 P. 710, 75 
P. 222, 44 Or. 118. 

54. Wash.—State v. Thurston Coun¬ 
ty Super. Ct., 169 P. 92, 92 Wash. 
16. 

56. ArJz.—Tlllotson v. Prohmiller, 
271 P. 867, 84 Arias. 394. 

Mont—State v. Dixon, 195 P. 841, 59 

L Mont 58. 


Okl.—Granger v. City of Tulsa, 61 P. 

2d 567, 174 OkL 565. 

Wash.—State v. Thurston County 
Super. Ct, 159 P. 92, 92 Wash. 16. 
'Acting in their capacity as law¬ 
makers, the people are bound by the 
Constitution, the same as the Liegis- 
latura . . . The initiatory meas¬ 

ure here involved has no more sanc¬ 
tity than if it had been passed by the 
Legislatura Its validity must be 
tested by the same constitutional 
rules as an act of the legislature. 
The distinction made by the plaintiff 
that the people as the source of all 
power may by an initiated law del¬ 
egate their powers as lawmakers to 
an agent whereas the Iiegislature, be¬ 
cause it is exercising a delegated 
or conferred power, may not do so, 
has not, under the Constitution, dif¬ 
ferentiated the legislation en^ted by 
them.*' 

Ariz.—^Tlllotson v, Frohmlller, 271 P. 
867, 870, 34 AHz. 394. 

Initiative measure improperly dele. 

gating power to executive officers 
Aria—Tlllotson v. Frohmlller, supra. 
Gonstitutioiial power or privilege 
Neither referred act of the legisla¬ 
ture, nor an initiated law, can recall 
any power or privilege granted by 
the constitution. 

Colo.—City of Ft Collins v. Public 
Utilities Commission, 185 P. 1099, 
69 Colo. 554. 
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the public peace, health, or safety,and acts call¬ 
ing elections, levying taxes, and appropriating mon¬ 
ey;®^ and some provisions have been construed not 
to extend the power of referendum to enactments 
for carrying into effect provisions relating to the 
initiative and referendura.^^ No such limitation 
exists in the absence of constitutional restriction.^® 
Where the language of the provision is that the 
people reserve the power to adopt or reject any act, 
or any section or part of any act, passed by the leg¬ 
islature, the referendum may be invoked as to all 
acts which must be passed in the form of a statute, 
but not as to acts of legislative power which may be 
taken by joint resolution.^® 

In the absence of constitutional proidsion there¬ 
for,. the legislature is not deprived of the power to 


amend or repeal an act which has been initiated or 
referred, see Statutes § ISO. 

As to enactment of county or municipal regula¬ 
tions. In the absence of an inhibitory constitutional 
provision, the legislature, by enactment, may grant 
to the people of a municipality the right of initia¬ 
tive and referendum with respect to the promulga¬ 
tion of municipal ordinances and regulations,®! and 
such provisions have been sustained as against the 
objection that they are inconsistent with the repub¬ 
lican form of government guaranteed by the federal 
Constitution.®^ On the other hand, legislative au¬ 
thorization for the use of the initiative and refer¬ 
endum in the enactment of county®® and municip.al®4 
regulations, has been held invalid., , 


C. JUDICIAL POWERS AND FUNCTIONS 


§ 144. Nature and Scope in General 

The term ‘‘Judicial power” as employed to designate 
one of the three great branches or departments In which 
the powers of government are divided may be broadly de¬ 
fined as the power to hear and determine those matters 
which affect life, liberty, or property, and the judiciary, 
or judicial department of the government as that branch 
thereof which Is Intended to- Interpret, construe, and 
apply the law. 

Frequently the term ‘^judicial power,” as em- 

58* Ark—^Hanson v. Hodges, 160 S. 

W. 392, 109 Ark. 479, 492. 

12 C.J. p 871 note 58. 

57. Cat—^Hopping v. Richmond, 150 
P. 977, 170 Cal. 605. 

S& Okl.—^Norris v. Cross, 105 P. 

1000, 25 Okl. 287. 

59* Ark.—^Hammett v. Hodges, 149 
S.W. 667, 104 Ark. 510. 

ea Cal.^Hopping v. Richmond, 150 
P. 977, 170 Cal. 605, 

61. Ala.—Stein v. Mobile, 24 Ala. 

591. 

Cal.—In re Pfahler, 88 P. 270, 150 
Cal. 81, 11 L.R.A.,N.S., 1092. 

Ky.—Slack v. Maysville, etc., R. Co.,' 

13 B.Mon. 1. 

Keb.—Enos v. Hanff, 152 N.W. 397, 

98 Neb. 246. 

Or.—State v. Portland Ry., Light & 

Power Co., 107 P. 958, 56 Or. 82— 
lECadderly v. City of Portland, 74 P. 

710, 76 P. 222, 44 Or. 118. 

12 C.J. p 842 note 97 t-: 43 C.J. p 256 
note 68, p 584 note B2. 

Bole as to geser^ XeghUatlott inap. 
pUoahle 

A oonstitutional provision forbid¬ 
ding the initiative and referendum in 
general legislation, does not extend 
to the making of ordinances by cit¬ 
ies. and whether such legislation 
shall he inaugurated by the people oir 


ployed'in a constitution, is not defined therein but is 
used to designate one of the three great branches 
or departments into which the powers of govern¬ 
ment' are divided and by which its affairs are to be 
administered.®® Moreover,-it has been held that 
the term as used in constitutional provisions is not 
capable of a precise definition applicable to dl cases 
and air circumstances.®®* Various definitions Have, 
however, been attempted.®^ For example, "judicial 

Purpose for which exercised 

“Judicial power*' is, ,in the consti¬ 
tutional sensei exercised for the pur¬ 
pose of giving effect, not to the will 
of the judge but to the law... 

HL—People V. Bruner, 175..N.E. 400, 
848 Ill. 146. 

66.. Neb.—Corpus jroris citod la 
Laverty v. Cochian, 271 N.W. 354, 
132 Neb. 118. 

67. Ariz.—^Batty , v. Arizona State 
Dental Board, 112 P.2d 870, 67 Arlz. 
239. 

ni.—People V.. Bruner, 176 N.E. 400, 
848 IIL 146. 

12 aj. p 871 note 68 [a]—26 CJ. p 
687 note 2:|a3 (1). 

Legislative- power distinguished see 
supra § 106. 

Distiaihtishea f^rosa adxaiaistratlvs 
dlsorstloa 

“The judicial power Vested by the 
coi^titution in courts relates to that 
administration of remedies for reme¬ 
dial rights formerly exercised ex¬ 
clusively by courts. Th4 discretion¬ 
ary, denominated quasi-judicial, au¬ 
thority vested In such boards as the 
one in question is a necessary in¬ 
cident* of purely administrative du- 
ttlea The two, in many branches of 
civil government, are inseparable, 
and have, no similarity to authority 
eacercisable by courts' Ihrough 'the 


by a representative body is for the 
legislature to determine. 

Mass.—Graham v. Roberts, 85 K.B. 

1009, 200 Mass. 152. ^ . y 

Establishment of legislative body 
The constitutional requirement that 
a city charter shall provide a, legis¬ 
lative body is not violated by confer¬ 
ring the pow:er of initiative and ref¬ 
erendum on the electors after, estab¬ 
lishing such body^ 

Minn.—State v. City of Duluth, 159 
N.W. 792, .134 Minn* 866, AnmCas. 
1918A 683—State v. Mankato^ 18$ 
N.W. 264,117 Minn. 468, 41 L.R.A., 
N.S., 111. 

Mo.—^Pitman v, Drabelle, 183 S.W. 
1056, 267 Mo. 78. " 

62. Neb.—Enos v. Hanff, 152 N.W. 
397, 98 Neb. 245.' 

48 C.J. p 179 note 50, p 256 note 65. 

63. Wis.—^Marshall v. Dane County 
Board of Sup’rs, 294 N.W. 49$, 286 
Wis. 67—Meade v. Dane County, 
146 N.W. 239, 155 Wis. 632. 

i 

64. Tex.—Ex parte Eamsworth, 185 

aw. 635, 61 Tex.Cr. 358, 88 L.R.A., 
N.S., 968. .. ^ 

65. Ill.—^Devine v. Brunswick-Balke- 
CoUender Ck>., 110 N.B. 780, 270 IIL 

i . 504. 

Iowa.-^Eutchins v.. Des. Moines, 167 
i N.W. 881, 176 Iowa 189. . I 
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power^' has been defined as the authority to hear 
and determine a controversy as to rights and, on 
such determination, to render a jud^ent binding 
on the disputants;®* as the power to decide and 
pronounce a judgment and carry it into effect 
as the power exercised' in the ordinary forms of a 
court of justice, in a suit between parties with 
process;®® and as the power to hear and determine 
those matters which affect the life, liberty, or prop¬ 
erty of the citizens of the state.*^® A judicial in¬ 
quiry investigates, declares, and enforces liabilities 
as they stand on present or part facts and under 
laws supposed already to exirt.'^®-® 

The judiciary or jucKcial department is an in¬ 
dependent and equal coordinate branch of govem- 

Instrumentallty of Judicial reme-1 
dies.” 

State V, Chittenden, 107 N.W. 

500, 127 Wis. 468, 602. 

^ Neb.—^Laverty v. Cochran,, 271 
N.W. 354. 132 Neb. 118. 

11,1.—Gorham v. Robinson, 186 A. 

832, 67 R.r. 1. 
deflnltloiLS 

tr.S.—Kuhnert v. TJ. S., D.aMo., 86 F. 

Suppl 798, affirmed, C.C.A., 127 F. 

2d 824. 

—Feople V. Bird, 300 P, 28, 26, 212 
CaL 632. • 

Colo.—Denver loocal Union No. 18 of 
International Brotherhood of Team- 
. sters, Chauffeurs, Stablemen, and 
Helpers of America, v. Perry Truck 
Lines, 101 P.2d 436, 106 Colo. 25. 

Ohio.—State ex reL Methodist Book 
Concern v. Guckenbergrer, 11 N.E. 

2d 277,- 67 Ohio App. 18, affinned 
10 N.E.2d 1001, 188 Ohio St 27. 

W.Va.—State ex reL Riohardson V. 

County Court of Kanawha County, 

78 S.E.2d 669—State v. Huber, 40 S. 

B.2d 11. 129 W.Va. 198, 168 A.L.R. 

808. . ‘ 

68.5 U.S.—^Muskrat v. U. S., CtCL, 

31 S.Ct'250, 212 U.S. 846, 66 L.Bd. 

246. 

U. S. V. Carirollo, D.C.Mo:, 

Supp. 8. 

Mo.—Harris v. Pine Cleaners, Inc., j 
App..-274 S.W.2d 828. 

69. Mo.—^In re City of Klnloch, 242 
S.W.2d 69, 362 Moi 434—Clark v. 

Austin, 101 SvW.2d 977, 840 Mo. 

467. 

7a U.S.—Sullivan v. State of Sao 
Paulo, aC.A.N.Y., 122 P;2d 866. 

N.Y.—Nash V. Brooks, 297 N.Y.S: 

853, 261 App.Div. 616, affirmed 11 
N.B.2d 646, 276 N.Y. 76: • • 

SianJIarly, Judicial power has been 
defined as. that power which adjudi¬ 
cates on and protects the rights and 
interests. of individual citisens, and 
to that end construes and applies the 
laws. 

IlL—People V. Bruner, 175 N.E. 400, 

343 UU 146—People v. Puckett,: 165 


ment,'^®*^® and is that branch thereof which is in¬ 
tended to interpret, construe, and apply the law,'^^ 
or that department of government which is charged 
with the declaration of what the law is, and its con¬ 
struction, so far as it is written law.^* 

The question as to what particular powers are es¬ 
sentially judicial is to be solved by ascertaining the 
definition and scope of such powers at the time the 
constitution in question was adopted but in ac¬ 
cordance with the very definition of the judiciary 
or judicial departm^t as the one that interprets, 
construes, declares, and applies the law, as stated 
previously in this section, the primary functions of 
the judiciary are to declare what the law is^^ and 
to determine the rights of parties conformably there- 

missed and certloraxl denied Muse- 
lin V. Commonwealtli of Pennsyl¬ 
vania, 50 S.Ct 66, 280 U.S. 618, 
74 L.Ed. 588. 

34 C-J. p 1182 note 1. 

Domain and priority 

“The domain of the Judiciary is in 
the field of the administration of 
Justice under the law. . . • Its 
powers-were possibly the first to be 
exercised by civilization.” 

Pa—Commonwealth v. Widovich, 146 
^ 295, 299, 295 Pa 811, appeal dis¬ 
missed and certiorari denied Muse- 
lin V. Commonwealth of Pennsylva¬ 
nia, 60 act. 66, 280 U.a 618, 74 L. 
Ed. 688. 

Pzotsotloxi of liberties 
Courts and their procedural safe¬ 
guards are indispensable to our sys¬ 
tem of government, having been srt 
up by our founders to protect the 
liberties they valued. 

U.S.—Duncan v. Kahanamoku, Ha¬ 
waii, 66 act. 606, 227 U.a 804, 90 
L.Ed. 688. 

7SL Ill.—^People V. Bruner, 176 N,E. 
400, 843 Ill. 146- 

—Corpus Juris .SeonndTim quoted 
in Board of Com'rs of Wyandotte 
County v. General Securities Coxp., 
138 P.2d.479, 487, 167 Kan. 64. 

73. Kan.—<}oxpus Juris Secundum 
quoted in Board of Com'rs of Wy¬ 
andotte County V. General Securi¬ 
ties Corp., 138 P.2d 479, 487, 167 
Kan. 64. 

Wla—In re Constitutionality of Sec¬ 
tion 251rl8, Wisconsin Statutes, 236 
N.W. 717, 204 Wis. 601, 

74. CaL—^Yosemlte Lumber Co. v. 
Industrial Accident Commission of 
California, 204 P. 226, 187 CaL 774, 
20 A.L.R. 994. ^ 

Fla.—^Burnett v. Greene, 122 So. 670, 
97 Fla. 1007, 69 A.D.R. 244. 

HI.—^People V. Clark, 133 N.E. .247, 
300 UL 688. 

Iowa.—^Dayton v. Pacific Mut. -Life 
Ins. Co.. 210 N.W. 945, 202 Iowa 
753. . 
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N.E. 319, 324 Ill. 293—People v. 
Hawkinson, 155 N.E. 318, 324 IlL 
285. 

'70.6 U.S.—^Prentis v. Atlantic Coast 
Line Co.. Va., 29 S.Ct. 67, 211 U.S. 
210, 63 L.Ed. 150. 

In re Federal Water & Gas Corp., 

C. A.DeL, 188 F.2d 100, certiorari de¬ 
nied 71 S.Ct. 1018, 841 U.S. 953, 95 
L.Bd. 1376.. 

70.10 Ind.—Woods v. State, 119 N.E. 
2d 658— 7 Knox County Council v. 
State .ex reL. McCormick, 29 N.E.2d 
406, 217 Ind. 493, 180 A.L.R. 1427. 
OonstitueiLt or coordinate bpMOh 
“The Judiciary is a constituent or 
co-ordinate part of government. 

, . . From the very nature of its 
time-honored powers. It should be 
kept a separate, distinct, and inde¬ 
pendent entity in government to per¬ 
form those duties which have been 
immemorially under the common law 
imposed on it.” 

Pa-—Commonwealth v. Widovich, 146 
A. 295, 296 Pa. 311, appeal dismissed 
and certiorari denied Muselin v. Com¬ 
monwealth of Pennsylvania, 60 S.Ct. 
66, 280 U.S. 518, 74 L.Ed. 588. 

7L U.S.—Application of Texas Co., 

D. C.I1L, 27 F.Supp. 847. 

IlL—^People ex reL Woll v. Graber, 
68 N.E.2d 760, 394 IlL 362.- 
Iowa.—Pierce v. Green, 294 N.W. 237, 
229 Iowa 22, 131 A.L.R. 335. 

;g:an.—State v. One Bally Coney Is¬ 
land No. 21011 Gaming Table, 258 
'P.2d 225, 174 Kain. 767—Corpus. Ju¬ 
ris Secundum quoted in Board of 
Com’rs of Wyandotte County v. 
General Securities Corp., 138 P.2d 
-:479. 487, 167 Kan. 64. 

Ohio.—City of Cincinnati V. Board 
of Education of City School Dist. 
of City of Cincinnati^ 27 N.E.2d 
413, 68 Ohio App. 649, appeal dis¬ 
missed 81 N.E.2d 440, 137 Ohio St 
668—Clifton Hills Realty Co. v. 
: .Clly of Cincinnati, 21 N.E.2d 993, 
60 Ohio App. 443. 

Pa,—Commonwealth v. Widovich, 145 
A. 296< 299. 296 Pa* 311,. appeal dl„s- 
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It is, likewise, a matter for the judiciary to 
determine whether an issue presented to the courts 
in a case or controversy is or is not justiciable,^5.5 
the nature and scope of the several departments of 
government,^® the effect of their actions,^®*® and 
whether any department has exceeded its constitu¬ 


tional functions and to restrain them from ex¬ 
ceeding their power and authority.'^^-^ So, it is a 
matter for the judiciary to pass on the constitution¬ 
ality of the official and specific acts of the other de¬ 
partments of government,*^® such as the constitu- 


Kan.—Oo3rpfis Jnxis Seetmdnm anot^d 
la Board of Com'rs of Wyandotte 
#ounty V. General Securities Corp., 
IZB P-2d 479. 487, 157 Kan. 64. 
Mo.—^Hewlett V. Social Security Com¬ 
mission. 149 8.W.2d 806, 847 Mo. 
784. 

Gaeckler r. State Social Security 
Commission. 155 S.W.2d 644, 286 
Mo.App. 541. 

N.JEL—-Cloutier v. State Milk Control 
Board. 28 A.2d 654, 92 N.H. 199. 
N.C.—Cooper v. Cooper, 19 SJS.2d 
237, 221 N.C. 124. 

Ohio.—Salem v. Ariy^ld, 16 Ohio Supp. 
159. 

Pa—Nesbit v. Hiesenman, 148 A- 
695. 298 Pa 475. certiorari denied 
Hiesenman v. Nesbit, 50 S.Ct. 408, 
281 U.S. 754, 74 L.Bd. 1164. 

Wash.—State v. Clausen. 264 P. 403, 
146 Wash. 588. 

Wls.—^In re Constitutionality of Sec¬ 
tion 251.18 Wisconsin Statutes, 236 
N.W. 717, 204 Wis. 601. 

Wyo.—^Brewer v. Greybull Valley 
Irr. Dlst, 76 P 2d 361, 62 Wyo. 513 
—^In re Greybull Valley Irr. Dist, 
76 P.2d 339, 62 Wyo. 479, rehear^ 
ing denied 77 P.2d 617, 52 Wyo. 479. 
12 CJ. p 871 note 65-p 884 note 7. 
Sight and duty 

'*It is the right and duty of the 
judicial department to interpret the 
law and declare its true meaning 
and intent’* 

Wash.—State v. Clausen, 264 P. 403* 
405, 146 Wash. 588. 

Effect of judicial acts 
AJl constitutional acts of power by 
the federal government whether in 
the ezecutiTe or in the judicial de¬ 
partment have as much validity and 
obligation as if they proceeded from 
the legislative department. 

U.S.—U. S. V. Pink, N.T., 62 S.Ct 
552, 315 U.S. 203. 86 796. 

N.T.—^In re Deyo’s Estate,- 42 N.Y. 

S.2d 379, 180 Misc. 32. 

75. U.S.—Walling v. Benson, CCA. 
Mo., 137 P.2d 601. 149 A.L.R. 186, 
certiorari denied 64 S.Ct 206, 320 
XJ.S. 791, 88 Ii.Ed. 476—^Interstate 
Transit v. City of Detroit Mich., 
aCLAMich., 46 P.2d 42. 

CaL—^Malone v. Superior Court In 
and for City and County of San 
Pranclsco, 254 P.2d 517, 40 CaL2d 
546—Tosemlte Lumber Co. v. In¬ 
dustrial Accident Commission of 
California, 204 P. 226, 187 CaL 774, 
20 A.L.H. 994. 

Idaho.—Lyon v. City of Payette, 224 
P. 793, 38 Idaho 705. 

Iowa.—^Pierce v. Green, 294 N.W, 
237, 229 Iowa 22, 131 A.L.H. 335. 


Kan.—Corpus Juris Secundum guoted 
in Board of Com’rs of Wyandotte 
County V. General Securities Corp., 
138 P.2d 479, 487, 157 Kan. 64. 

N.T.—^Northern New Tork Power Cor¬ 
poration V. State, 298 N.T.S. 688. 
Vt—^Trybulski v. Bellows Palls Hy¬ 
dro-Electric Corp., 20 A.2d 117, 112 
Vt 1. 

12 C.J. p 871 note 66. 

Protection of rights 
Ohio.—City of Wapakoneta ▼. Help- 
I ling. 19 N.B.2d 772, 135 Ohio St 98. 
Administration of justioe 
! (1) In general 

La.—Smith v. Hlchland State Bank, 
App., 9 So.2d 827. 

Ohio.—State ex pel. Bateman v. City 
, of Cleveland, 6 Ohio Supp. 81. j 
j (2) Necessary function of, and rai¬ 
son d’etre for, courts is true admin¬ 
istration of justice between govern¬ 
ment and person and between differ^ 
ent persons at least tmtil there is 
likely danger to national defense if 
the search for and rendition of such 
justice were persisted In. 

N.Y.—^Ticon Corp. v. Emerson Radio 
& Phonograph Corp., 134 N.Y.S.2d 
716. 206 Misc. 727. 

(3) Primary purpose of court is 
to render justice. 

Ind,—^Elkhart County Dept, of Public 
Welfare v, Kehr, App., 112 N.B.2d 
•451, transfer denied, Sup., 117 N.E. 
2d 645. 

Questiou of right, ohli^tion, or proy- 
erty 

Whenever an act determines a 
question of right, obligation, or prop¬ 
erty as foundation on which it pro¬ 
ceeds, it is to that extent judicial. 
Mich.—Erlandson v. Genesee County 
Emp. Retirement Commission, 59 
N;W.2d 889, 337 Mich. 195. 

7a5 D.C.—^Land v. Dollar, 190 P.2d 
628, 89 U.S.App.D.C. 38, vacated 
as moot Sawyer v. Dollar, 78 S. 
Ct. 7, 344 U.S. 806, 97 L.Ed. 628, 
and In re KUlion, 73 S.Ct. 8, 844 
U.S. 806, 97 LuEd. 628. 

76. Cal,—Nougues v. Douglass, 7 
CaL 65. 

D.a—Land v. Dollar, 190 P,2d 623, 
89 U.S.APP.D.C. 38, vacated as moot 
Sawyer v. Dollar, 73 S,Ct. 7, 344 
U.S. 806, 97 L.Ed. 628, and In re 
Killion, 73 S.Ct. 8, 844 U.S. 806, 
97 LuEd. 628. 

Administrative agencies 
Duty of court is to confine boards, 
commissions and officers- to exercise 
of regulatory and administrative 
powers and interdict their perform- 
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ance of functions belonging exclu¬ 
sively to legislative bodies. 

Ohio.—Weber v. Board of Health, 
Butler County, 74 N.E.2d 881, 148 
Ohio St 389. 

76.5 Idaho.—^Miller ▼. Meredith, 83 
P.2d 206, 59 Idaho 385. 

77. D.C.—Slim Olson, Inc. v. Nation¬ 
al Enforcement Commission, D.C, 
118 F.Supp. 861. 

N.C.—State v. Scoggln, 72 SH.2d 97, 
236 N.C. 1. 

Ohio.—Schrttder v. Cincinnati & Sub¬ 
urban Bell Telephone Co., 11 N.E.2d 
253, 56 Ohio App. 561. 

12 CJ. p 872 note 76. 

Jnxisdiotion limited by statute 
The supreme court has only such 
jurisdiction to supervise acts of oth¬ 
er departments of government as 
is conferred by statute. 

N.T.—Blumberg v. Hill, 119 N.T.S.2d 
855. 

77-6 Ohio.—City of Wapakoneta v, 
Helpllng, 19 N.E.2d 772, 135 Ohio 
St 98. 

Russell V. State Bridge Commis¬ 
sion, 5 Ohio Supp. 24, appeal dis¬ 
missed, App., 42 N.E.2d 164. 

78. CaL—D’Amico v. Brock, 264 B. 
2d 120, 122 CaLApp.2d 63. 

Ga.—Thompson v. Talmadge, 41 S.B. 

2d 883, 201 Ga. 867. 

Miss.—Albritton v. City of Winona, 
178 So. 799, 181 Miss. 75, appeal 
dismissed Allbritton v. City of Wi¬ 
nona, Mississippi, 58 S.Ct 766, 303 
U.S. 627, 82 L.Ed. 1088. 

Tex.—State v. St Louis S. W. Ry. 
Co. of Texas, Civ.App., 197 S.W:. 
1006, reversed on other grounds St 
IjOuIs Southwestern R. Co. of Tex¬ 
as V. State, 261 S.W. 996, 113 Tex. 
570, 83 A.L.R. 867. 

Wyo.—State v. Langley, 34 B.2d 7*67, 
53 Wyo. 332. 

Amendment of oonsUtUtdon 

Whether prescribed procedure for 
amending constitution is being fol¬ 
lowed is a matter for judicial deter¬ 
mination when organic law permits 
such inquiry while legislation Is in 
process. 

Mo.—Moore v. Brown, 166 S.W.2d 
657, 850 Mo. 256. 

Eegulating pursuit of (ooonpntlon 

is always a .judicial question 
whether any particular regulation of 
the right to pursue a lawful and 
useful occupation is a valid exercise 
of the legislative power.” 

CaL—^People v. St. John, 288 iP. 33, 
64, 108 CaLApp*., Supp., 779. 
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tionality of statutes,notwithstanding the deter- provisions, and other laws,^ to enforce laws®^*® in 
mination of this question by the judiciary may have conformity with the legislative intent,*!-^® and to 
a political effect.*® It is, likewise, the duty of the detennine what laws are in force in a particular 
judiciary to construe constitutional and statutory territory at a particular time.** 


Segulatiiiir tuie of liliTliways 
Whether legislature can prohibit 
use of highways, and whether regu¬ 
lation amounting to prohibition is 
reasonable, within constitutional lim¬ 
itations is a matter of JudiclaJ power 
in the first instance. 

* 97 yo._Weaver v. Public Service Com¬ 

mission of Wyoming, 278 P. 642, 40 
Wyo. 462. 

70 . Ill.—People V. Bruner, 176 N.B. 
400, 343 Ill. 146. 

Md.—State V. Magaha, 32 A.2d 4r77, 
182 Md. 122. 

K.M.—State Office Bldg. Commission 
V. Trujillo, 120 P.2d 434, 46 NT.M. 
29. 

Pa.—Commonwealth v. ZsBloff, 8 A.2d 
801, 187 Pa.Super. 96, affirmed 13 
A.2d 67, 838 Pa. 467, 12,8 A.L 1 .R. 
1120 , 

Tex.—Board of School Trustees of 
Young County v. Bullock Common 
School Dist. No. 12, Civ.App., 37 
S.W.2d 829, affirmed, ComA.pp., 66 
S.W.2d 538. 

12 CJ. p 787 note 82. 

Suspending enforcement 
The judiciary has power to sus¬ 
pend enforcement of statute in case 
of doubt as to its constitutionality 
or construction. 

S.O.—^EUng V. .^tna Ins. Co., 167 S. 

E. 12 , 168 S.C. 84. 

Snoroaohment on judicial power 
Whether statute unreasonably en¬ 
croaches on judicial power is judi¬ 
cial question to be decided by the 
courts. 

Mo.—Clark v. Austin, 101 SJW.2d 977, 
340 Mo. 467. 

Xnvalidating effect of portion 

Whether a valid portion of a stat¬ 
ute is immune from the invalidating 
effect of an invalid portion, notwith¬ 
standing a saving clause, is for the 
judiciary to determine. 

Ala.—Ward v. State, 139 So. 416, 224 
Ala. 242. 

80. tr.S.—^McPherson v. Blacker, 

Mich., 13 S.Ct. 8 , 146 U.S. 1, 36 L.. 
Ed. 869. 

12 QJ. p 787 note 82. 

•81. TJ,S.—Propper v. Clark, N.T., 69 
S.Ct. 1333, 337 U.S. 472, 93 L..Ed. 
1480, rehearing denied 70 S.Ct. 33, 
388 U.S. ‘841, 94 L.Ed. 514, rehear¬ 
ing denied 7r2 S.Ct 289, 342 U.S. 
‘907, 96 Li.Ed. *679—^U. S. v. Ameri¬ 
can Trucking Ass*ns, App.D.C., 60 
•S.Ct 1069. .310 U.S. 634, 84 LuEd. 
1346, rehearing denied 61 S.Ct. 63, 
811 U.S. 724, 86 li.Ed. 472. 

Ci I. B. V. Obear-Nester Glass 
Co., OA;?, .2X7 P.2d 66, certiorari 
denied . 7 ^ :S.Ct. "eTO, 348 U.S. 982, 99 

L.Ed. -i rehearing denied 76 S. 

Ot 870, 349 U.S. 848, M UEd. —. 

a6‘aj.S.~H44 


Missel V. Overnight Motor 
Transp. Co., D.C.Md., 40 P.Supp. 
174, reversed on other grounds, C. 
C.A., 126 P.2d 98, affirmed 62 S.CL 
1216, 316 U.S. 672. 86 L.Ed. 1682. 
rehearing denied 63 S.Ct. 76, 317 U. 
S. 706, 87 L.Bd. 663. 

Ala.—Waters v. State, 142 So, 113, 
25 Ala.App. 144. 

Ark. —^Fulkerson v. Refunding Board, 
147 S.W.2d 980, 201 Ark. 957. 

CaL—California Employment Stabili¬ 
zation Commission v. Payne, 187 P. 
2d 702, 81 CaL2d 210—Bodinson 
Mfg. Co. V. California Employment 
Commission, 109 P.2d 935, 17 Cal. 
2d 321. 

Cornwell v. Buck & Stoddard, 82 
P.2d 616, 28 Cal.App.2d 333. 

People V. Heron, 90 P.2d 164, 34 
CaLApp.2d Supp. 7^5. 

Colo.—Grunsfeld v. Tenter, 69 P.2d 
309, 100 Colo. 670. 

Del.—State v. Tabasso Homes, 28 A. 

2d 248, 3 Terry 110. 

D.C.—^Agnew v. Board of Governors 
of Federal Reserve System, 153 P. 
2d 785, 80 U.S.APP.D.C. 377, revers¬ 
ed on other grounds 67 S.Ct. 411, 
329 U.S. 441, 91 UBd. 408. 

U S. V. Bergson, D.C., 119 P. 
Supp. 459. 

Idaho.—OoxptiB Juris cited in Idaho 
Gold Dredging Co. v. Balderston, 
78 P.2d 105, 116, 58 Idaho 692. 
Ill,—^People V. Bruner, 176 N.B. 400, 
848 Ill. 146. 

Iowa.—^In re Wiley’s Guardianship, 
34 N.W.2d 593, 239 Iowa 1225. 

Kan.—State v. One Bally Coney Is¬ 
land No. 21011 Gaming Table, 268 
P.2d 226, 174 Kan. 767. 

Md.—Gontrum v. Union Liberty Life 
Ins. Co., 11 A.2d 626, 177 Md. 624— 
West V. Sun Cab Co., 154 A. 100, 
160 Md. 476. 

Mich.—Smith v. City Commission of 
City of Grand Rapids, 274 N.W. 
776, 281 Mich. 236. 

Minn.—^Rockne v. Olson, 264 N.W. 5, 
191 Minn. 310. 

Mo.—^Howlett V. Social Security Com¬ 
mission, 149 S.W.2d 806, 347 Mo. 
784 —Toomey v. Wells, 276 S.W. 
64, 310 Mo. 696. 

Gaeckler v. State Social Security 
Commission, 155 S.W.2d 544, 236 
Mo.App. 641. 

N.Y.—^Runcie v. Bankers Trust Co., 17 
N.T.S.2d 197. 

OkL—^Panoma Corp. v. Texas Co., 284 
P.2d 716. 

Or.—State v. Kuhnhausen, 272 P.2d 
226, 201 Or. 478—Way v. Patton, 
241 P.2d 895, 196 Or. 36. 

Pa.—^In re Investigation by June 1938 
Dauphin County Grand Jury* Quar. 
Sess., 46 Dauph Co. 64. 
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S.C.—^Pirst Carolina^ Joint Stock 
Land Bank of Columbia v. Stuck¬ 
ey, 169 S.B. 843, 170 S-C 86. 

Tex.—^Railroad Commission of Texas 

V. Red Arrow Freight Lines, Civ. 
App., 167 S.W.2d 249, error re¬ 
fused. 

12 C.J. p 872 note 72, p 884 note 7. 

“Ifo proposition is more thorough¬ 
ly settled in the jurisprudence of 
both the United States and Eng¬ 
land.” 

Minn.—^Rockne v. Olson, 254 N.W. 6, 
7, 191 Minn. 310. 

Declaring public pdioy 

“The function of the judiciary is 
to construe the terms of . . . 
constitutional and statutory provi¬ 
sions and therefrom declare the pub¬ 
lic policy with reference to the par¬ 
ticular facts under consideration.” 

Mo.—Canary Taxicab Co. v. Terminal 
Ry. Ass'n of St, Louis, 294 S.W. 88, 
92, 316 Mo. 709. 

Acts of executive ox administrative 
official 

<1) All administrative agencies of 
the state are held to be subject to 
the judiciary in the interpretation 
and administration of statutes. 

Ky.—^Baumlisberger v. Dorman, 81 S. 

W. 2d 876, 269 Ky. 37. 

(2) In this connection it has been 
said: “When litigation properly pre¬ 
sents a question whether proposed 
administrative action of an executive 
or administrative official is within 
the law, constitutional or statutory, 
both the subject of inquiry and the 
duty of decision are at once and 
automatically removed from the field 
of executive to that of judicial axs- 
tion and duty. . . . No matter 
how exalted the office, or how 
worthy the incumbent, he loses the 
protection of his office and its dig¬ 
nity; his acts become those of an 
ordinary individual rather than those 
of an officer of government, if and 
when he oversteps the limits of offi¬ 
cial power as declared by either con¬ 
stitutional or statutory law.” 

Minn.—^Rockne v. Olson, 254 N.W. 6, 
7, 191 Minn. 310. 

8L5 US.—Quinn v. U S., App.D.C, 
75 S.Ct. 668, 349 U.S. 156, 99 L.Ed. 

Tex.—Central Education Agency v. 
Independent School Dist. of City of 
El Faso, 254 S.W.2d 367, 162 Tex. 
56. 

81.10 Mo.—State v. Halley, 166 S.W. 
2d 422, 350 Mo. 300. 

N.Y.—Sherwood v. Murphy, 123 N.Y. 
S.2d 360. 

82. US.—^Lownsdale v. Portland, D. 



§ 144 CONSTITUnONAL LAW 

Other powers which have been held within the 
proper scope of the judiciary are the power to reg¬ 
ulate the practice of law,8» to regulate matters of 
court procedure,to hear causes pending between 
adverse parties,S5 to apply the law to the facts of 
particular cases,to decide whether liability ex- 


16 c. j. s. 

ists as between parties litigant,®*^ and to render 
judgment for the party entitled thereto.^* The trial 
of those charged with crimes and the imposition of 
sentences on those convicted are, likewise, judicial 
functions.^^ . 


C.. 15 F.Cas.No.8,578, Deady 1, 1 
Or. 3S1. 

12 C.J. p S7S note 73. 

83. Idaho,—Application of Kaufman, 
206 P.2d 528, $9 Idaho 297. 


gressional Dist., v. Bean, Civ.App., Wis.—re Constitutionality of Sec- 
190 S.W. 2 d 126. tion 251.18, Wisconsin Statutes, 

84. Wis.—In re Constitutionality of N.W. 717, 204 Wis. 601. 

Section 261.18, Wisconsin Statutes, SDavestlg’atioii of evidence as a ba- 
236 N.W. 717, 204 Wis. 601. sis for the determination of facts re- 


iiUD ITmiifi 9 ZOt JLCZaJuO 291, < u •'•■wwo xo- 

11.—People ex ret Chicago Bar Ass'n Ooaditioa* to autoxeemant of rem- Quirea by the application of the law 
V. Novotny, 54 N.B.2d 536, 886 IlL caaes is, likewise, a ju- 

S36, certiorari denied 65 S.Ct. 71, adeauacy and reasonableness «oial ninctlon under the constltu- 

322 S 734 S3 L “Ed terms Of which nonresidents 

ex rel! Chic^o Bar Ass'n v. Good- «• state are griven access to its I-owry. 217 N.W. 

man, 8 N’.R2d 941, 366 Ill. 346, 111 <50urts are to be detexmined by the 359. 

A.UR. 1, certiorari denied 68 S. judiciary. Whether proposed highway is ueoes- 

Ct. 49, 303 U.S. 728, 83 Ir.Ed. 662. —Canadian Northern Ry, Co. v. sary 

rehearing denied 68 S.Ct. 138, 802 Eggen, Minn.. 40 S.Ct. 402, 252 U. N.T.—-In re Town Highway in Town 
U.S. 777, 82 L.Ed. 601. S- 553. 64 L.Bd. 718. of Ballston, Saratoga County, 29^ 

,a,—^Louisiana State Bar Ass'n v. 86 - Idaho.—^Lyon v. City of Payette, N.T.S. 417, 261 App.Biv. 642, 

Connolly, 9 So.2d 582, 201 La. 842. 224 P. 793, 38 Idaho 705. amended on other grounds 299 N. 

Cisa—In re Higgins, 13 So.2d 829, N.H.—^In re Opinion of the Justices, 753, 262 AppJOiv. 819, affirmed 

194 Miss. S38. 179 A. 367, 87 N.H. 492. 23 N.B.2d 10, 281 N.T. 822. 

Co.—State ex reL Chubb v. Sartorius, Oae-nnaii grand Jury Pacts oonteanplated by irtatnte 

175 S.W.2d 783, 351 Mo. 1227— A circuit judge who, under the function of- finding and de- 


S. 653, 64 L.Bd. 718. 


La—^Louisiana State Bar Ass'n v. 86 - Idaho.—^Lyon v. City of Payette, 
Connolly, 9 So.2d 582. 201 La. 842. 224 P. 793. 88 Idaho 705. 

Misa—In re Higgins, 13 So.2d 829, N.H.—^In re Opinion of the Justices, 


194 Miss. S38. 


179 A. 367, 87 N.H. 492. 


Mo.—State ex reL Chubb v. Sartorius, Oae-nnan grand Jury Pacts oonteanplated by irtatnte 

175 S.W.2d 783, 351 Mo. 1227— A circuit judge who, under the function of- finding and de- 

Clark V, Austin, 101 S.W.2d 977, constitution. Is also conservator of daring the facts contemplated by a 
340 Mo. 467. the nefijce. Aefa -fn a aotno1 Statute !tA eYint tn 


I « , a peace, acts in a judicial capacity statute to ea;lst in pirescribed cases 

>(eb.—State ex reL Ralston ^ ^hen proceeding under the one-man is at least a auasl-judlcial function 

A^T » iff grand jury act which does not impose judiciary department. 

144 AL.R. 138. non-judlcial duties on the judge in Tyler v. Britt, 130 So. 41, 100 

Adxaissioa, discipline, and disbar, violation of provisions of the state 684—^Tyler v. Newmar Corpo- 

ment constitution pertaining to judicial ration, ISO So. 41, 100 Pla. 683— 


The power to prescribe qualMlca- power. 


McMullen v. Newmar Corporation, 


tions which will entitle persona to Mich.—Kloka v. Brake, 27 N.W.2d 607, 129 So;-870, 100 Fla.. 566. 

be admitted to the bar and to dls- 318 Mich. 87—In re Slattery, 17 N. 07 t n 

cipline and disbar such persona aft- W.2d 251. 310 Mich. 468, certiorari indSriJr 

er admission are judicial. denied 65 S.CL 1653, 325 U.S. 876, ' 

Ill.—People ex reL Illinois State Bar 89 L.Bd. 1993. ^ 

oo«PW«« tat. 

not attempted to assert exclusive ono 912 us 715^86 t ii<ik 20 8 21 , as 

power to prescribe qualifications of ni pended in 1918. authorizing the 

applicants for admission to bar. or to v 1 

overrule any rule of supreme court NE ^247^^3o7^1l 683 Mi^iw ^ perso^^to compensate 

relating to qualifications of an ap- . ^ ^ ^ortoen for, i^ury or disabil- 

plicant for admission to bar, the rec- ^ dependents for death. 

ognlUon by supreme court thsJL with- ^ , power to determine whether or 


applicants for admission to bar, or to 
overrule any rule of supreme court 
relating to qualifications of an ap- 


ognlUon by supreme court that, with- qiq^ Hg 353 


in limits of police power, the leirfs- xt Uahillty exists against any 

lature has prescrtbed minimuTn re- Bendler, 69 A.2d 802, pa^cular person is judicial power. 


3 N.J. 161. 


qulrements for admission of an aty. _ Cal.—Yosemite Lumber Co. v. Indus- 

plicant to the bar did not constitute Commission of Cslifor- 


237, 221 N.a 124. 


nia, 204 P. 
A.L.R. 994. 


6 , 187 CaL 774, 20 


acquiescence by court that legislature Ohio:::Gar;h;;ndt v Garabrandt A^LH 994 
alone has power to prescribe qualifl- Com,PL, 114 N.B.2d 919. A.L.R. 994. 

Xn to thfb“ *■”“*“* 2” ^ Plata Elver 


aivu w CXiC t/HJT. jp 2^ 

Neb.—state ex reL Ralston v. Turner, ea Tn 

i W88-Ih[^ 

138. 


re Investigation by June 


& Cherry Creek Bitch Co., 78 P. 2 d 
997, 101 Colo. 868 . . 


dare what shall constitute practice 
of law, but such power is not exclu¬ 
sive. 


1988 -Bauphin County Grand Jury. N.Y.—Kuhn v. Curran,. 56 N.Y.S. 2 d 
Quar.Sess., 46 BauphCo. 64. 737, 184 Misc. 788. 


^ Quar.Sess., 46 BauphCo. 64. 737. 184 Misc. 

Not exclusively judicial Tex.—Benison v. State. Civ.ApD 61 • - 

The Judicial department of the aw.2d 1017, error rtf;.I;i*^Deni- 
state sovermnent has authority to de- son v. State ex rel. Allred. 61 S.W. li« 

Clare what shall constitute practice 2d 1022, 122 Tex. 459 Gulf Eefln- «« ^ 

of law, but such power is not exclu- Ing Co. v. City of Dallas. Clv,App., ^ 

^ S.W.fd'lSl, error dismissed. 89. ■ IlL—Peonl. 


son V Stote exTh AUred 51 aw' Ohlo.-Clty of Wapakoneta v. Help- 
2d 1022. 122 Tex. 4S9— A.,ie N’-fl-2d 772, 185 Ohio St 


89. HL—People 'V. Montana, 44 N.E 
2d 569, 380 HL 596. 

Masa—Sheehan v. Superintendent of 
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Still other matters held to fall within the scope 
of the judicial function- are the determination of 
whether a particular act constitutes the exercise of 
a right guaranteed by a constitution what is a 
public use in applying the Fourteenth Amendment 
of the federal Constitution to cases of expropriation 
of private property what constitutes just com¬ 
pensation -for property seized by the government 
what constitutes a proper exercise of the police 
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power and the legal validity of particular gov¬ 
ernmental obligations.®^ 

On the other hand, under the theory of the separa¬ 
tion of powers the judiciary department must stay 
within the bounds of its constitutional power, 
and cannot exercise those powers which are to be 
found in the other two departments of govern¬ 
ment,such as powers which are normally legis¬ 
lative®® or powers which are generally executive 


Concord Reformatory, 160 N.E. 
231, 254 Mass- 842. 

Utah,— Tite v. State Tax Commis¬ 
sion, 67 P.2d 784, 89 Utah 404. 
Wash.—State v. Mulcare, ' 66 P,2d 
360, 189 Wash. 626. 

^ —State ex rel. Coole v. Sims, 

68 S.E.2d 784, 133 W.Ya. 619. 

ga Wis.—John F. jelke, Co. v. BCUl, 
242 N.W. 676, 208 Wis. 660, 

91 . U.S.—City of Cincinnati v. Tes¬ 
ter, Ohio. 60 S.Ct. 360, 281 U.S. 
'489, 74 Li.Ed: 960. 

U. S. v. 277.97 Acres of Liand, D. 
aCal., 112 F.Supp. 169. 

IlL—Zurh T. City of Chicaffb^ 69 N. 

B. 2d 18, 389 IlL 114. 

Mich.—Cleveland v: City of Detroit, 
33 N.W.2d 747, 822 Mich. i72. 

OMoi—Blakembre v. Cincinnati Met- 
i*opolitan Housing Authority, 67 N. 
B:2d 897, 74 Ohio App. 6. 

Tex.—^Atwood v. Willacy County Nav. 
Dist, Civ.Anp., 27l:S.W.2d 137. 

92. U.S.—Davis V. George B. New¬ 
ton Coal Co., Pa-, 46 ^.CL 806, 267 
U.S. 292, 69 Li.Bd. 617—U. S. v. New 
River Collieries Co., N.J., 43 S.Ct 
666, 262 U.S. 841, 67 L.Ed. 1014. 

SudamenAl Socledad Anonlma 
Sud Americana De Metales T Min- 
erales ir, U. S., Ct.Cl., 88 F.Supp. 
293, motion denied 90 F.Supp. 561, 
116 CtCL 789, certiorari denied 71 
act 196, 840 U.S. 883, 96 L.Ed. 
641—Walker v. U. S., 64 F.Supp. 
135, 106 CtCL 663—U. S.- v. 2902 
Acres of Land in Natrona County, 
D.C.Wyo., 49 F.Supp, 595. 

U. S. V. Chemical Foundation, D. 

C. DeL, 294 F. . 300, aflhmed, C.C. 
A, 6 F.2d 191, modified on other 
grounds 47 S.Ct 1, 272 U.S. 1, -71 
L.Ed. 131. 

Miss.—^Blississippi * State Highway 
Commission v. Hillman, 198 $o. 665, 
189 Mlsa 850. 

Neb.—^In re Appraisement of Omaha 
Gas Plant 169 N.W. 72.6, 102 Neb. 
782. 

W.Va.—State ,ex reL .Uhlted ^el Gas 
Co. V. De Berry; 43'S.E.2d 408, 130 
W.Va. 418. ' , 

Property taken for war purposes 
Pa.—Highland v. Russell Car 6k 
Snow. Plow Co., 186 A. 769, 288 
Pa. 230, :affirn;ied 49 aCt 8i4, 279 
U.S. 253, 73 L.Bd. 688: 

Ptatatoi^ authority of 6ifio4r 
The text rule-upplies, -hotwith-’j 


standing a provision in the condem¬ 
nation statute authorizing executive 
officer of government to purchase or 
condemn at cost not to exceed spec¬ 
ified amount 

D.C.—Miller v. U. S., 57 F.2d 42'4, 
61 APP.D.C. 68. 

93. U.S.—Constantin v. Smith, D.C. 
Tex., 57 F.2d 227, appeal dismissed 
Sterling v. Constantin, 63 S.Ct. 
190. 287 U.S. 878, 77 L.Bd. 876. 

Cal.—Mattel v. Hecke. 279 P. 470, 
99 CaLApp. 747. 

Conn.—State v. Heller, 196 A. 837, 
123 Conn. 492, appeal dismissed 
Heller v. State of Connecticut, 58 
, S.Ct. 765, 803 U.S. 627, 82 KEd. 
1088. 

Tex.—Ex parte Ferguson, 15 S.W.2d 
650,. 112 Tex.Cr. 163. 

*Tt is the duty of the courts to 
determine whether the questioned 
act is in promotion of the comfort, 
safety and welfare of society cmd 
to see whether, under the label of a 
police measure, it unlawfully in¬ 
vades the rights of a person or his 
property.” 

Ill.—^People V. Belcastro, 190 N.B. 
301, 30i 356 IlL 144, 92 A.L.H 
1223. 

Begnlatlon of business 
CaL—^In re Landowitz, 71 P.2d 334, 
22 Cal.App.2d 733—Ex parte Kaz- 
as, 70 P.2d 962, 22 CaLApp.2d 161 
—Mattel V. Hecke, 279 P. 470, 99 
CaLApp. 747, 

94. N.C.—Castevens v. Stanly Coun¬ 
ty, 191 S.E. 739, 211 N.C. 642. 

94.6 U.S.—^Rd-Dr Corp. v. Smith, C. 
AGa., 183 F,2d 662, certiorari de¬ 
nied 71 act. 80, 840 U..S. 863, 96 
L.Ed. 626. 

American Federation of Labor v. 
Watson. D.C,Fl€u, 60 F.Supp. 1010, 
reversed on other grounds 66 S.Ct. 
761, 827 U.S. 682, 90 L.Bd. 873. 
Ga.—^McCutcheon v. Smith, 35 S.B.2d 
144, 199 Ga. 686. 

Tex.—^Perrantello v. State, 266 aW. 

2d 687, 168 Tex.Cr. 471. 

Wis.—State v. King, 64 N.W.2d 181, 
262 Wis. 198. 

yudioial duties only intended ' 

The reservation In the recbdifi- 
cation act of the power of enactment 
in the legislature indicated an in¬ 
tention on thW legislature's part to 
impose on the supreme court Judicial 
duties only. 


N.D,—State ex rel. Mason v. Baker, 
288 N.W. 202, 69 N,D. 4S8. 
Deprivation of sovereignty 
It is not for the court to deprive 
the state of any part of its sover¬ 
eignty. 

Pa.—Petition of City of Pittsburgh, 
103 A.2d 721, 376 Pa. 447—Culver v. 
Commonwealth, 35 A.2d 64, 348 Pa. 
472. 

Xdmitation on sovereign 
The placing by a court by implica¬ 
tion of a limitation on the sovereign 
is an unauthorized exercise of sov¬ 
ereign power by the court. 

Ga.—Wheeler v. Board of Trustees of 
Fargo ConsoL School Dist, 37 S.E. 
2d 822, 200 Ga. 323. 

95. Ala.—State ex reL Shirley v. 
Lutz. 147 So. 429, 226 Ala. 497. 

Neb.—State ex reL Caldwell v. Pe¬ 
terson, 45 N.W.2d 122, 153 Neb. 
402. “ ■ 

Tex.—Jones v. Alexander, 59 S.W.2d 
1080, 122 Tex. 828. 

W.Va.—State ex rel. Richardson v. - 
County Court of Knnawha County, 
78 S.B.2d 669. 

PozmTilation of affirmative policy 
N.Y.—Kuhn v. Curran, 66 N.Y.S.2d 
737, 184 Misc. 788. 

State’s sovereign power is not 
vested in courts. 

N.Y.—^People v. System Properties, 
120 N.Y.S.2d 269, 281 App.Div. 433. 
.order settled 128 N.y.S.2d 583. 
Positive restriotioti 
Under Declaration of Bights art 8, 
it is not left to the discretion of ju¬ 
dicial officers whether they will or 
will not perform nonjudicial duties, 
but they are not permitted to do so. 
Md.—Close V. Southern Maryland 
Agricultural Ass’n, 108 A 209, 134 
Md. 629. 

Governmental f^tivlty 

The judicial branch of the govern- 
m^t has no power or function in the 
first instance to initiate or compel 
Initiation of any governmental activ¬ 
ity. 

Ohio.—City of Wapakoneta v. Help- 
ling, 19 N.B.2d 772, 136 Ohio St. 98. 

96. Ala.—State ex reL Shirley v. - 
Lutz, 147 So. 429, 226 Ala. 497. 

Ark.—^Barnsdall Refining Corpora¬ 
tion V. Ford, 109 S.W.2d 151, 194 
Ark. 668. 

Colo.—Getty v. GkdXy, 44 P.2d 506, 

. 90 Cblo. 464, . - 
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in their nature,or powers which are, by spe¬ 
cific constitutional provision, conferred on a de¬ 
partment other than the judiciary,^^ As distin¬ 
guished from that primary function of the judiciary 
to declare what the law is, as noted earlier in this 
section, it is not a proper judicial function to deter¬ 
mine what the law should be or to make laws;®^ 
nor does it fall within the scope of the judiciary 
to substitute its discretion for that of other depart¬ 
ments of governments^*® for the purpose of correct¬ 
ing immaterial irregularities innocently committed 
and harming no one,^ The question whether an ac¬ 


tivity is for the common good or public welfare is, 
generally speaking, not primarily a judicial one.2 

In addition to those matters, considered previously 
in this section, to be or not to be for judicial con¬ 
sideration within the principle that the powers of 
government should be distributed and kept separate, 
and in addition to those types of questions which 
are in this connection hereafter discussed in more 
detail, see infra §§ 145-149, other examples of par¬ 
ticular questions held to fall, or not to fall, within 
the scope of the judicial function will be found set 
out or referred to in the footnote*® 


pia.— city of Hernando v. Robert¬ 
son* 125 So. 529* 97 Fla. 1083— 
State V. Johns* 109 So. 228, 92 Fla. 
187. 

Nev.—State v. Williams, 185 P. 469, 
43 Nev. 290. 

N.J.—^In re New Jersey State Bar 
Ass'n, 164 Al. 1, 112 N.J.Eq. 236. 
N.T.—Brennan v. Mahoney, 300 N.T. 
S. 1295, 165 Misc. 276. affirmed 299 
N.Y.S. 760, 262 App.Div. 741. 

Ohio.—Sorge v. Sutton, 113 N.E.2d 10, 
159 Ohio St 574. 

W.Va.—State ex rel. Richardson v. 
County Court of Kanawha County, 
78 S.E.2d 569—Sutherland v. Miller. 

91 S.B. 998, 79 W.Va. 796, Ii.R.A. 
19171) 1040. 

AppxopxlatloiL of pubUo moneys 
K.J.—In re New Jersey State Bar 
Ass'n, 164 A. 1, 112 N.JJBq. 286. 

Betennixiing nattixe of estate aoatilr- 
ed by eTnlneat domain 
N.T.—Kip V. New York Cent R. Co., 

260 N.Y.S. 5, 140 Misc. 62, affirmed 
257 N.Y.S. 919, 236 App.Div. 664, 
affirmed 184 N.E. 148, 260 N.T. 692, 
reargument denied 186 N.E. 735, 

261 N.Y, 654, certiorari denied 54 
S.Ct S3, 290 U.S. 636, 78 Li.Ed. 553. 

Manner of awarding oontraots 
The manner in which county print¬ 
ing contracts shall be awarded is one 
of legislative or governmental policy 
and not for the Judiciary. 

Mont—State ex reL Bowler v. Board 
of Com'rs of Daniels County, 76 P. 
2d 648, 106 Mont 251. 

Name of politioal party 
The use of the name “Trades Un¬ 
ion Party** by a political group would 
not be interfered with by the Judicia¬ 
ry on the ground that another group 
actually represented rank and file of 
organized labor. 

N.Y.—Brennan v. Mahoney, 800 N.Y.S. 
1295, 165 Misc. 276, affirmed 299 
N.Y.S. 750, 262 App.Div. 741. 

97. U.S.—^Bridges v. Wixon, CC.A. 
CaL, 144 F.2d 927, reversed on oth¬ 
er grounds 65 S.Ct 1448, 326 U.S. 
135, 89 KEd. 2103. 

D.C.—^Brooks v. Laws, 208 F.2d 18, 

92 U,SJlpp.D.a 867. 

HL—People V. Puckett, 165 N.E. 319, 


324 Ill. 293—^People v. Hawkinson, 
155 N.E. 318, 324 IlL 285. 

Bzecuting the law 
The exercise of a reasonable dis¬ 
cretion by administrative officers in 
executing the law does not consti¬ 
tute the exercise of a Judicial pow¬ 
er. 

IIL—People V. Hawkinson, 155 N.E. 
318, 324 IIL 285, followed In People 
V. Puckett, 156 N.B. 819, 824 IIL 
293. 

98. U.S.—Reed v. Com’rs of Dela¬ 
ware County, Pa-, D.C.Pa, 21 P.2d 
144, affirmed, C.C.A., 21 F.2d 1018, 
affirmed 48 S.Ct. 681, 277 U.S. 876, 
72 D.Ed. 924. 

Petermtnlng life of Senate committee 
Since the federal Constitution, surt 
1, 9 6, subd 2, expressly provides, 
with reference to congress, that 
“each house may determine the rules 
of Its proceedings,** it is not a Ju¬ 
dicial function to determine the life 
of a Senate committee which is a 
legislative function. 

U.S.—^Reed v. Ck>m*r8 of Delaware 
County, Pa, supra. 

99. Minn.—^In re Judicial Ditch No. 
9 of Nobles County, 188 N.W. 321, 
152 Minn. 644. 

N.Y.—United Press Ass'ns v, Valente, 
120 N.Y.S.2d 174, 281 App.Dlv. 396, 
affirmed 123 N.B.2d 777, 808 N.Y. 
71. 

N.C.—City of Raleigh v. Mechanics & 
Farmers Bank, 26 S.E.2d 573, 223 
N.C. 286. 

Exemptions to constitutional provi¬ 
sions 

The courts, under guise of interpre¬ 
tation, should not attempt to create 
exemptions to present constitutional 
provisiona 

CaL—Security Truck Dine v. City of 
Monterey, 266 P.2d 866, 117 Cal. 
App.2d 441, rehearing denied 257 P. 
2d 766, 117 Cal.App.2d 441. 

99.5 OkL—Jones v. Freeman, 146 P. 
2d 564, 193 OkL 554, appeal dis¬ 
missed 64 S.Ct. 1288, 822 U.S. 717, 
88 L.Ed. 1558. 

1. N.Y.—^Fraser v. City of Buffalo, 
208 N.Y.S. 44, 124 Misc. 653, af¬ 
firmed 208 N.Y.S. 863, 213 App.Div. 
852. 


8. Cal.—^Lynch v. City and County 
of San Francisco, 48 P.2d 538, 3 
Cal.2d 141. 

Pla.—City of Tampa v. Tampa Ship 
Building & Engineering Co., 186 So. 
411, 186 Fla. 216. 

3. Questloas held to he for Judi^ 
clary 

(1) Ascertainment of past over¬ 
charge by a ccurrler. 

U.S.—State of Florida v. U. S.. D.C. 
Ga-, 11 F.Supp. 86, reversed on 
other grounds Atlantic Coast Line 

R. Co. V. State of Florida, 66 S.Ct. 
713, 296 U.S. 801, 79 L.Ed. 1461, re¬ 
hearing denied 55 S.Ct 918, 295 U. 

S. 769, 79 L.Ed, 1710, and State of 
Florida v. U. S., 55 S.Ct 918, 296 
U.S. 769, 79 L.Bd. 1710. 

(2) Construction of tax certificate 
and determination of. whether it is 
void. 

Fla.—^Lee v. Harllee, 161 So. 406, 119 
Fla. 274—^Pillo V. Harllee, 161 So. 
405, 119 Pla. 274—Otto v, Harllee, 
161 So. 402, 119 Flcu 266. 

(8) Determination of the effect of 
state regulations on interstate com¬ 
merce. 

: U.S.—Commonwealth of Pennsyl¬ 
vania V. State of West Virginia, 
43 S.Ct 658, 262 U.S. 553, 67 LEd. 
1117, 82 A.L.R. 300, reheard 44 S. 
Ct 123, 263 U.S. 350, 67 L.Ed. 1144. 
12 C. J. p 872 note 76. 

(4) Determination of what is a 
“reasonable** and cm “unreasonable** 
use of water within the meaning of 
particular constitutional provisions. 
CaJL—Gin S. Chow v. City of Santa 
Barbara^ 22 P.2d 5, 217 Cal. 673, 
followed in Matthlessen v. City of 
Santa Barbara, 22 P.2d 19, 217 CaX 
789, and Matthlessen v. Montecito 
County Water Dist., 22 P,2d 19, 217 
CaL 788. 

(6) Determination of what the 
term ‘‘property** as used in consti¬ 
tutional provisions Includes. 

U.S.—Swetland v. Curtiss Airports 
Corporation, D.C.Ohio, 41 F.2d 929, 
modified on other grounds, C.CAu, 
65 F.2d 201, 88 A.L.R. 819. 

(6) Determination of whether a 
search Is reasonable within the 
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Limitations and extent; inherent and implied i is subservient only to the federal Constitution, to 
powers. The judiciary department in this country | the established law of the land, and, if a state ju- 


meaning of the Fourth Amendment 
to the federal Constitution. 

U.s.—^Agnello v. U. S., C.C.AN.T., 
290 F. 671, affirmed in part and re¬ 
versed in part on other grounds 46 
act. 4, 269 U.S. 20, 70 L.Bd. 145, 

(7) Determination of whether a 
statute has been repealed. 

XX.s._^tr. S. V. One Ford Automobile, 

D.C.Tex., 292 F, 207. 

(8) Determination of whether no¬ 
tice of sale of property imder a tax 
law is sufficient. 

Tex.— Dodge v. Toungblood, CIvAlPP., 
202 S.W. 116, reversed on other 
grounds, Com.App., 246 S.W. 225. 

(9) Determination of who are '‘em¬ 
ployees'* within the meaning of that 
term in the Clayton Act relating to 
labor disputes. 

XT. S.—^Dail-Overland Co. v. WlllyB- 
Overland, Inc., D.C.Ohio, 268 F. 
171, affirmed, C.C.A., Qulnllvan v. 
Dail-Overland Co„ 274 F. 66. j 

(10) Effect of lien sought to be ex¬ 
tended by an ordinance. 

XU. —^Rockford Savings & Loan Ass'n 

V. City of Rockford, 185 N.B3. 628, 
352 nL 848. 

(11) Whether accused in a crim¬ 
inal prosecution has had a speedy 
trlaL 

Minn.—State v. Arts, 191 N.W. 606, 
154 Minn. 290. 

(12) Whether probable cause ex¬ 
isted for issuance of search warrant. 
Or.—State v. Flynn, 299 P, 694, 187 

Or. 8, rehearing denied 300 P. 1024, 
137 Or. 8. 

Utah.—^Allen v. Lindbeck, 98 P.2d 
920, 97 Utah 471. 

(18) Whether the executive action | 
of a state governor has in a particu- | 
lar case overstepped the allowable 
limits of military discretion so as to 
violate rights granted by the federal 
Constitution. 

U.S.—Sterling v. Constantin, Tex., 63 
S.Ct. 190, 287 U.S. 878, 77 L.Ed. 
876. 

(14) The determination of what 
constitutes unreaaonable restraint of 
trade under the Sherman Act. 

U.S.—U. S. V. Timken Holler Bearing 
Co., D.C.Ohio, 83 F.Supp. 284, modi¬ 
fied on other grounds Timken Roll¬ 
er Bearing Co. v. U. S., 71 S.Ct. 
971, 841 U.S. 693, 95 L.Bd. 1199. 

(15) What the allowable limits of 
military discretion are. 

U.S.—Scherzberg v. Maderia, D.C.Pa., 
67 F.Supp. 42. 

(16) The determination of the 
meaning of the term "employee,” as 
used In National Labor Relations 
Act, as applied to justiciable contro-. 
versies. 


U.S.—Hearst Publications v. N.LR. 
B., C.C.A9, 136 P.2d 608, reversed 
on other grounds 64 S.Ct. 861, 322 
U.S. Ill, 88 L.Ed. 1170, rehearing 
denied 64 S.Ct. 1148, two cases 322 

U. S. 769, 88 L.Bd. 1696, N.L.R.B. 

V. Stockholders Pub. Co., 64 S.Ct. 
1148, 822 U.S. 770, 88 L.Bd. 1595, 
and N.L.R.B. v. Times-Mlrror Co„ 
64 S.Ct. 1149, 322 U.S. 770, 88 LBd. 
1595. 

(17) Existence of fraud, whether 
actual or constructive. 

Wis.—^Lakelands, Inc., v. Chippewa 
& Flambeau Improvement Co., 295 
N.W. 919, 237 Wis. 826. 

(18) Determination whether rates 
charged by a utility are confiscatory. 
Ill.—^Peoples Gas Light & Coke Co. v. 

Slattery, 25 N.E.2d 482, 873 Ill. 81, 
appeal dismissed 60 S.Ct. 724, 309 

U. S. 634, 84 LuEd. 991. 

(19) Other matters. 

U.S.—^Paterson Parchment Paper Co. 

V. International Broth, of Paper 
Makers, D.C.Pa., 83 F.Supp. 928— 
Federal Deposit Ina Corporation 
V. George-Howard, D.C.Mo., 55 F. 
Supp. 921, reversed on other 
grounds, C.C.Au., 153 F.2d 691, cer¬ 
tiorari denied 67 S.Ct. 58, 829 U.S. 
719, 91 L.Bd. 623—Ebel v. Drum, 
D.C.Mass., 52 F.Supp. 189, motion 
denied 55 F.Supp. 186. 

CaL—Wall V. M. & R. Sheep Co., 206 
P.2d 14, S3 Cal.2d 768--Miller v. 
McKenna, 147 P.2d 531, 23 Cal.2d 
774. 

Title Guarantee & Trust Co. v. 
Woody, 146 P.2d 262, 63 CalALpp. 
2d 209. 

D.C.—CJarroll v. E. Heidenheimer, 
Inc., MumApp., 44 A. 2d 71. 

Iowa.—Reconstruction Finance Corp. 

V. Delhi, 296 N.W. 385, 229 Iowa 
1276. 

B^.—^Kentucky Utilities Co. v. City 
of Paris, 179 S.W,2d 676, 297 Ky. 
440. 

Mass.—^Boston Elevated Ry. Co. v. 
Commonwealth, 39 N.E.2d 87, 810 
Maas. 528. 

Misa—^Relchman-Crosby Co. v. 

Stone, 37 So.2d 22, 204 Misa 122. 
Neb.—^Village of Axtell v. Nebraska 
Hardware Mut. Ins. Co., 7 N.W.2d 
471, 142 Neb. 667. 

N.J.—^Merola v. Fair Lawn Newspa¬ 
per Printing Corporation, 86 A. 2d 
290, 135 N.J.Eq. 152. 

N.T.—^People v. Dom, 46 N.T.S.2d 
865, 181 Misc. 388. 

Pa—^In re Investigation by Dauphin 
County Grand Jury, September, 
1938, 2 A.2d 804, 832 Pa. 842. 

S.D.—Grosz V. Conser, 46 N.W.2d 734, 
73 S.D. 663. 

Tex.—Ray v. State, Clv.App., 163 S. 

W. 2d 660, error refused. 
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Va—Commonwealth v. Dodson, 11 S. 

R2d 120. 176 Va 281. 

12 C.J. p 872 notes 77-81. 

QuesUoiui held not tor Judiciaxy 

(1) Appointment of appraisers for 
reassessments of benefits under a 
street improvements’ statute. 

Ind.—City of Indianapolis v. State, 
132 N.E 166, 172 Ind. 472. 

(2) Determination of lands to be 
included within road improvement 
districts. 

Ark.—McCord v. Welch, 227 S.W. 765, 
147 Ark. 362. 

(3) Execution of sentence against 
a convicted criminal. 

Mass.—Commonwealth v. Pascalakis, 
140 N.E. 470, 246 Mass. 12. 

(4) Regulation of public service 
corporations or fixing of rates to be 
charged by them. 

Fla—^Miami Bridge Co. v. Miami 
Beach Ry. Co., 12 So.2d 438, 152 
Fla 458. 

N.J.—^Petition of Public Service Co¬ 
ordinated Transport, 74 A.2d 580, 5 
N.J. 196. 

N.T.—^Bronx Gas & Electric Co. v. 
Public Service Commission, First 
Dist., 180 N.T.S. 88, 190 App.Div. 
13. 

Ohio.—^Bast Ohio Gas Co. v. City of 
Cleveland, 140 N.E. 410, 106 Ohio 
St 489. 

Tenn.—^McCullom v. Southern Bell 
Telephone & Telegraph Go., 43 S. 

W.2d 890, 163 Tenn. 277. 

51 C.J. p 12 note 99. 

(5) Courts have no general au¬ 
thority of supervision over exercise 
of discretion reposed in the people 
or other departments of government. 
Cal.—Pipes v. Hilderbrand, 248 P.2d 

123, 110 Cal.App.2d 645—City of 
Roseville V. Tulley, 131 P.2d 396. 
55 Cal.App.2d 601. 

(6) Other matters. 

Ill,—Board of Ed. of Waverly Com¬ 
munity Unit School Dist No. 6 v. 
Nickell, 101 N.E.2d 438, 410 Ill. 98. 
Iowa—^Reconstruction Finance Corp. 
V. Delhi, 296 N.W. 385. 229 Iowa 
1276. 

Ky.—^Kentucky Utilities Co, v. City 
of Paris. 179 S.W.2d 67'6. 297 Ky. 
440. 

Mo.—Peatman v. Worthington Drain¬ 
age Dist., 176 S.W.2d 639, 288 Mo. 
App. 64. 

N.T. —Herlands v. Surpless, 16 N.T. 
S.2d 454, 258 App.Div. 275, alfirmed 
26 NJa}. 2 d 800, 282 N.T. 647. 

Wuebker v. James, 68 N.T.S.2d 
671. 

OkL—^Romang v. Cordell, 243 P.2d 
677, 206 OkL 369. 

W.Va—State ex reL Richardson v. 
County Court of Kanawha County, 
78 S.E2d 569. 
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diciary, to the state constitution.'* All powers, even 
though not judicial in their nature, which are inci¬ 
dent to the discharge by the courts, of their judicial 
functions, are inherent in the courts,^ and under 
constitutional provisions establishing a judicial de¬ 
partment, it has been held that it has such power as 
is necessary to the exercise of the judicial depart¬ 
ment as a coordinate branch of the government.® 
The courts have, and should maintain vigorously, all 
the inherent and implied powers necessary properly 
and effectively to function as a separate department 
of government.^ and it has been held that whether 
the judiciary power to exercise a particular judicial 
function be regarded as implied or inherent is im¬ 
material.® At all events, the exercise by the ju- 

Fla.—White v. State. 47 So.2d 
S62—^Petition of Florida State Bar 
Ass*n. 40 So.2d 902. 

Ill.—People V. Spegal, 125 N.E.2d 
463. 6 llLSd 211. 

Ind.—State v. Shumaker, 157 K.E. 

769. 778. 200 Ind. 623. 68 A.L..R. 

954. supplemented and rehearing 
denied 152 N.B. 441. 200 Ind. 623. 

58 A.Ii.R. 954. 

Boweor to eleot or appoiiit 

*1t is true that courts are not the 
masters of the greneral public or of 
any part of the sreneral public, not 
even of a singrle individual: but it 
is eaually true that courts are not 
oriranized to decide questions of law 
according to the wish of the power 
to appoint, or to elect or otherwise. 

Courts in this country are subservi¬ 
ent to the Constitution of the Unit¬ 
ed States, the Constitution of this 
state, and to the established law 
of the land only, and to no other 
earthly power. It would be mon¬ 
strous if any political party or any 
body or association of people, hav-' 
injr the power to elect or defeat 
judgres. could control or dictate, de¬ 
cisions of courts. This condition 
would exist if courts were the serv> 
ants of those holding: the power to 
elect.” 

Ind.—State v. Shumaker, supra. 

6. Mass.— L a ch a p elle v. United Shoe 
Machinery Corp., 61 NJB.2d 8» 318 
Mass. 163. 

Mont.—State v. Cunningham; 101 P. 

962, 39 Mont. 165. 

N‘.D.—^nxls quoted in State 
ex reL. Mason v. Baker, 288 N.W. 

202, 204, 69 N.D. 488. 

Okl.—^Inverarity v. Zumwalt. 262 P. 

2d 725. 97 OkLCr. 294. 

The texnt 'inherent power of the 
Judidary** means that which is essen¬ 
tial to existence, digmity and further 
functions of court from very fact 
that it is a court. 

Neb.—State ex reL Halston v. Turn¬ 
er, 4 N.W.2d 302, 141 Neb. 668, 144 
AX.B. 138. 


diciary of powers which are inherent because es¬ 
sential to the exercise of the judicial function is not 
forbidden by constitutional provisions for the divi¬ 
sion of the powers of government among the several 
departments,® 

The judicial power does not include the exercise 
of judgment or discretion as an incident to the ex¬ 
ecution of an executive or ministerial power nor 
may the exercise of, the judicial power be protected 
by judicial action which is specifically provided by 
the constitution to be beyond the judicial power.n 
Neither may the judicial departaient exercise its 
power to declare laws unconstitutional, except un¬ 
der circumstances of, imperative and.'unavoidable 
necessity.^® Under constitutional provisions vest- 

sylvania, -60 S.Ct 36, 283 U.S, 618, 
74L..Bd. 588. - 

12 aj. p 873 note 91. 

11. tr.S. — State of. Missouri v. 

Piske, 3^0.. 64 S.Ct. 18, 290 U.S. 18, 
78 145. . 

Stato M neoesaaxy paarfey 
When it appears that a state is an 
indispensable party to ..enable a fed- ; 
eral court to grant relief. sougrht by ^ 
private* parties and th 4 state has 
not consented to be sued, the court 
lacks power to proceed judicially.- 
U.S.—State of Missouri.V. Fiske. su¬ 
pra. 

12. FIa.-^t4te ex reL Crim v, Ju¬ 
venal, 159 So. 663, 684, 118 Fla. 
-487. 

•“Courts have the power to declare 
laws unconstitutional only as a mat- • 
ter of imperative and unavoidable 
necessity when called upon to en¬ 
force or protect some rigrht Secured : 
under pre-existing: law which a chal¬ 
lenged . unconstitutional. statute 
stands in obstruction to, and where 
disregrard of the ' unconstitutional 
statute is necessary to effectuate 
the paramount law represented in 
a justiciable right secured by the 
Constitution. It is not the province 
I of - the judiciary to act as a general 
conservator of the Constitution as a 
restraint upon the powers or abuses 
of other • branches of the '^vem- 
ment, even in cases where the Con¬ 
stitution- ' appears -to have < been fla¬ 
grantly violated. This is true be¬ 
cause the judicial power extends 
only to an enforcement of the Con¬ 
stitution when its protection is prop¬ 
erly invoked in a judicial manner . 
before a competent tribunal by one 
entitled to claim the benefit of the 
Coi^tltutlon*s .provisions as against 
some thr^tened wrong about to be 
done in disregard of organic inhibi¬ 
tion or mandate.” : 

Fla.—^tate ex reL CMm v. Juvenal, 
supra. . ■ : 

Duty tb uplLold ooBurtititiibaL 
It is for the state supreme court' 


Appointing assistants 
Among inherent powers contem¬ 
plated by the text Is the power of 
the court to appoint necessary as¬ 
sistants. 

Iowa.—Hutchins -v. Des Moines, 15.7 
N.W. 881, 176 Iowa 189., 

Mont.—State v. Cunningham, 101 P. 
962, 39 Mont. 166. 

Protection of oonstltational lights 
of an individual Is one of the inher¬ 
ent powers of the courts. 

Or.—State ex rel. Ricco v. Biggs, 255 
P.2d 1055, 198 Or. 413, 38 A.UR.2d 
720. • 

6- Masa-^In re Opinion of the Jus¬ 
tices, 180 N.B, 725, ’279 Mass. 607. 

81 A,Ii.R. 1069.. 

Neh.—State ex- rel. Ralston v. Tur¬ 
ner. 4 N.W.2d 302, 141 Neb. 566, 144 
A.U.R. 138. 

Police power ' 

Pla.—^Petition of Florida State Bar 
Ass*n. 40 So.2d 902. 

7. CaJ.—^Brydonjack v. State Bar of 
California, 281 P. 1018, 208 Cal. 
439. 66 A.Ii.R. 1507. 

S.C.—State ex rel. Edwards v. Os¬ 
borne. 11 S.E.2d 260, 195 S.C. 296. 

8. Wis.—State v. Cannon, 240 N.W. 
441, 449, 206 Wis. 874. 

Season for role 

**The power means the same to 
those who call it implied as it does 
to those who call it inherent, and 
whether it he called Implied op in¬ 
herent is quite immaterial, except to 
those haying a refined instinct, for 
exactitude of expression.” 

Wis.—State v. Cannon, supra. 

9- Mont.—^State v. Cunningham, 101 
P. 962, 39 Mont. 165. 

N.I>.— Corpus Juris quoted in State’ 
ex reL Mason v. Baker, 288 N.W. 
202, 204, 69 N.I>. 488. 

10. rin re Opinion of the Jus¬ 

tices. 164, .A 217. 85 N.H. *562. 

Pa. — Commonwealth v^ Wldovich, 
145 A. 295, 299, 296 Pa^' 311, appeal 
dismissed and certiorari denied 
' Muselin v. Commonwealth of Penn- 
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ing in the legislative department power to define the 
functions of the judicial department, statutes con¬ 
ferring such power are decisive in prescribing the 
extent and limitations of such power.^s Constitu¬ 
tional limitations, as respects separation of powers, 
have been held not to preclude exercise by the non- 
judidal departments of judicial acts which are 
merely incidental to the main function of the legis¬ 
lative or administrative department, as the case may 
heM 

The judicial power of the federal government is, 
by the federal Constitution, vested in the supreme 
court and inferior tribunals established by congress 
and cannot be conferred on the state courts.i5 Ac¬ 
cordingly, congress cannot confer on the state 
courts the right to try suits for the recovery of pen¬ 
alties for the violation of federal laws.'^® It has 
even been held that the state courts cannot be en¬ 
dowed with jurisdiction to naturalize- aliens al¬ 
though in stating what was described by the court 
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as the ‘‘better opinion,” it has been held that the 
dause, in question, of the federal Constitution, re¬ 
lates only to the actual determination of causes, and 
does not prevent congress from conferring jurisdic¬ 
tion on the state courts to perform certain quasi¬ 
judicial duties,!® including the naturalization of 
aliens.!®-® Hence, it has been held that a justice of 
the peace might be authorized to issue a warrant of 
commitment for a violation of the federal criminal 
law,!® or for the apprehension of a deserting sea¬ 
man.®® 

With respect to state judicial departments which, 
as previously noted in § 70, are limited in thieir 
powers to those granted by the state constitution, 
a state constitutional grant of judicial power to one 
department carries the whole judicial power of 
the state and excludes any exercise thereof by other 
departments.®! Thus, under the constitutions of 
particular states, the judicial power has been vested 
solely in the courts of such states,®® and, when so 


to uphold the constitution of the 
state, and not to abrogate Its provi¬ 
sions except In so far as reaulred to 
do so by a ruling of the supreme 
court of the Unit^ Staies that they 
infringe upon rights protected by the 
federal Constitution, 

DeL—Gebhart v. Belton, 91 A.2d 187, 
affirmed 75 aCt 768, S49 U.S. ^94. 
99 Ii.Bd. —w 
Self-restraliLt 

While the exercise of constitutional, 
power by the legislature is subject to 
restraint by the.court, the only check 
on. the exercise of power by the court 
is its own sense of se^lf-restralnt. 

I^a.—State ex reL Kemp v. City of 
Baton Kouge, 40 So.2d 477, 215 lA. 
815. 

13. U.S.—City By. <Jo. V. Beard, D. 
C.Ohio, 283 P. 813. 

110. —Hardo ‘V. Agurs, 76 ’S6.2d 904, 
226 La. >613. 

Ck>]i8titutloital provision. which 
covers whole Judicial power is‘source- 
of all legislative authority respecting 
courts. 

111. _People V. Smith, 158 N.B. 418. 
827 IlL il. ’ 

14. Cal.^P€Kyple V. Sanders, 283 P. 
136, 102 CaLApp. 237. 

15. tr.S. Robertson v. Baldwin, 
CaL, 17 act. 826, 166 U.S. 276, 41 
L.Bd.;715. 

12 C.J. p 873 note 93. 

'Befezeroe iio United Stotes only 
The constitutional section to 
which the text refers • has reference 
•only to the United -States -and not 
to the states. ... 

CaL—People v. Botkin, 98 P/36.1* 9 
CalApp. 244.“ 

le. Conn;—Ely v. Peck; 7 Conn.' 289. 
-N.T.—U. S. V. Lathrop, 17 JOlms. 4. 


Ohio.—^U. S. V. Campbell, 6 Hall L. 
J. 113. 

17. Cal.—^Ex parte Knowles, 6 Cal 
300. 

la U.S. — Robertson v. Baldwin. 
Cal., 17 S.Ct. 326. 166 U.S. 276, 41 
L.Ed. 715. 

Levin v. U.’ S., Mo., 128 P. 826, 
63 C.C.A 476. 

12 C.J. p 873 note 96. 
las U.S.—^Robertson v. Baldwin, 
Cal., 17 S.Ct. 826, 165 U.S. 276, 41 
L.Ed. 715. 

.Ohio.—^In re Naturalization of Vura, 
26 Ohio Cir.Ct.,N.S., 181. 
la Ala.—^Ex parte Oist, 26 Ala. 166. 

20. U.S.—^Robertson v. Baldwin, 
Cal., 17 act 326, 166 U.S. 275, 41 
L.Bd. 716. 

21. U.a— City Ry. Co. v. Beard, D. 
COhio, 283 P. 313. 

Ind.—State v. Shumaker, 167 N.B. 
769, 200 Ind. 628, 68 AL.R. 964, 
supplemented and rehearing de¬ 
nied 162 N.B. 441, 200 Ihd. 623, 58 
AL.R. 954. 

'XT.D.—Corpus OTuzis cited in State ex 
rel. Mason v. Baker, 288 N.W. 202. 
209, 69 N,D. 488. 

12 C.J. P 873 note 85. 

“The grant of Judicial power to 
the department created for the pur¬ 
pose of exercising it is an exclusive 
grant and exhausts the whole and 
entire power.” 

IlL—^People V. Bruner, 175 N.B. 400, 
404, 343 IlL 146. 

Lower courts 

' Constitutional provisions confiding 
trial Jurisdiction to district county, 
and liiferior courts, contemplate 
that those courts exercise that por¬ 
tion of Judicial power allocated to 
Jiem unimpeded by supervision of 
any other tribunals, except in so far 
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as powers of revision may be con¬ 
fided to them. 

Tex.—^Morrow v. Corbin, 62 S.W.2d 
641, 122 Tex. 653. 

gudioial and executive appointive 
power 

The right of the courts to exercise 
the entire Judicial power and all of 
the executive appointive power that 
is incident to the exercise of the Ju¬ 
dicial power is no more sacred nor is 
it granted more definitely or exclu¬ 
sively than the constitutional right of 
the governor to exercise the entire 
executive power and all of the ap¬ 
pointive power incident thereto. 

Ind.—Tucker v. State, 35 N.B.2d 270, 
218 Ind. 614. 

gudicial power heM act ascessaxily 
conferred 

Statute by which official Is requir¬ 
ed to ascertain existence of facts and 
apply law to f€Wts in order to de¬ 
termine his official action does not 
necessarily confer “judicial power" 
in a constitutional sense. 

Mo.—^In re City of Klnloch, 242 S.W. 
2d 59, 862 Mo. 434. 

Za Rhode iBlaad, prior to the adop¬ 
tion of the state constitution, no in¬ 
dependent Judiciary existed. 

ILL—Gorham v. Robinson, 186 A 832, 
57 R.L L 

22. CaL—^Bodlnson Mfg. Co. v. Cali¬ 
fornia Employment Commission, 
109 P.2d 936, 17 Cal.2d 32L 
Ill.—^People V. Scott, 48 N.E.2d 630, 
383 lU. 122. 

HL—^People ex reL Illinois State 
Bar Ass'n v. People’s Stock Yards 
State Bank. 176 N.E. 901, 344 Ill. 
462. 

Mass.—^Lachapelle v. United Shoe 
Machinery Corp., 61 N.E.2d 8, 818 
Mass. 166. 
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vested, becomes plenary, so as to extend to all 
justiciable matters.^^ Included in this grant are 
all powers necessary for complete performance of 
the judicial function,whether such powers be re¬ 
garded as inherent or impHed.25 Such a grant in¬ 
cludes the power to determine equity causes, and 
cannot be taken away by the legislature and in 
like manner constitutional provisions dividing the 
powers of government into three distinct depart¬ 
ments and confiding the powers of the respective 
departments to separate magistracies prohibit the 
courts and the judges thereof from exercising pow¬ 
ers not judicial 27 

By whom exercised. Under appropriate consti¬ 
tutional provisions, the judicial power of govern¬ 


ment is to be exercised by courts.^® Notwithstand¬ 
ing constitutional provisions prohibiting persons 
from one department exercising powers of another 
department of government, duties which are not 
judicial may be performed by judicial oflScers un¬ 
less clearly such as are confided by the constitution 
itself to the executive or legislative department.29 

Matters to be considered in performing function. 
In performing the judicial function of declaring 
what the law is, the judiciary department must ac¬ 
cept the law as it is imposed by the proper law¬ 
making power,20 unless plainly inconsistent with 
the Constitution,20.5 .having due regard to con¬ 
siderations of public policy,2i and in passing on 


Mo.—Clark v. Austin. 101 S.W.2d 
977, 340 Mo. 467. 

Mont.—State ex rel. DuFresne v. 
Leslie, 50 P.2d 959, 100 Mont. 449, 
101 A,L.R. 1329. 

2 aj. p 1118 note 17—25 CJ. p S89 
note 29. 

23. Mo.—Clark v. Austin, 101 S.W. 
2d 977, 340 Mo. 467. 

JtUUoial de*e(rni,ina.tlOB Mndlng 

Every person and every officer is 
obliged to accept the decisions of the 
highest court as binding, and their 
personal judgment must yield to the 
judicial declaration. 

Miss.—^Mississippi State Tax Com¬ 
mission V. Brown, 195 So. 465, 188 
Miss. 483, 127 A.L.R. 919. 

24, in, —^People ex rel, Illinois State 
Bar Ass*n v. People’s Stock Yards 
State Bank, 176 N.E. 901, 344 Ill. 
462. 

Mo.—Clark v. Austin, 101 S.W'.2d 
977. 340 Mo. 467. 

Neb.—^In re Integration of Nebraska 
State Bar Ass’n, 275 N.W. 265, 133 
Neb. 283. 

25i. N.J.—^Harrington v. Harrington, 
57 A.2d 542, 141 N.J.Eq. 456, modi¬ 
fied on other grounds 61 A.2d 466, 
142 N.J.E(i. 456. 

'Tnliexent pbwer of the judiciary” 
The term **inherent power of the 
Judiciary," within the text rule, 
means that which is essential to ex¬ 
istence, dignity, and functions of 
court from very fact that it is a 
court. 

Neb.—^In re Integration of Nebraska 
State Bar Ass'n, 275 N.W. 265, 183 
Neb. 283. 

as. N.J.—^Harrington v. Harrington. 
57 A.2d 542, 141 N.J.Eq. 456, modi¬ 
fied on other grounds 61 A.2d 466, 
142 N.J.Eq. 456. 

Wis.—Callanan v. Judd, 23 Wis. 343. 

25r, Conn.—Appeal of Norwalk St. R. 
Co., 87 A. 1080, 88 A. 708, 69 Conn. 
676, 39 UILA. 794. 

La.—State v. Houston, 4 So. 60, 40 
LaAnn. 393, 8 Am.S.H. 632, 


Md.—Wyatt v, Beall, X A.2d 619, 175 
Md. 258. 

Minn.—State ex rel. Boedigheimer v. 
Welter, 293 N.W. 914, 208 Minn. 
338. 

Mo.—^Lutman v. American Shoe 
Mach. Co.. App., 151 S.W.2d 701. 
28, CaL—^Bodinson Mfg. Co. v. Cal¬ 
ifornia Employment Commission, 
109 P.2d 935, 17 Cal.2d 821. 

Ill.—^Agran v. Checker Taxi Co., 106 
N.B.2d 718, 412 Ill. 146. 

Nev.—State ex reL Watson v. Merlal- 
do, 268 P.2d 922. 

Pa.—^Leahey v. Farrell, 56 A.2d 677, 
362 Pa. 52. 

Wis.—State v. Cannon, 240 N.W. 441, 
206 Wis. 874. 

What constitutes ^oourt” 

(1) "Court," as used in such con¬ 
stitutional provision vesting judicial 
power, has been held to mean gov¬ 
ernmental institution known to com¬ 
mon law, possessing powers charac¬ 
terizing it as court and distinguish¬ 
ing it from all other institutions. 
Wis.—State v. Cannon, supra, 

(2) "Speaking broadly, but defi¬ 
nitely enough for present purposes, 
the judicial department is confined, 
to courts of justice established to 
enforce the laws and decide dis¬ 
putes," 

N.H.—^In re Opinion of the Justices, 
154 A. 217, 223, 85 N.H. 562. 

(3) A judge of a court in vacation 
is not a "court" within constitution¬ 
al provisions vesting In courts the 
judicial power of a state. 

Mo.—State ex reL McDonald v. Lol- 
lis, 83 S.W.2d 98, 326 Mo. 644. 

29, Mo. — Birmingham Drainage 
Dlst. V. Chicago, B. & Q. H. Co., 
202 S.W. 404, 274 Mo. 140. 

Beasou for rule 

"This literal and edtogether rea¬ 
sonable construction is founded in 
the necessities inherent in all gov¬ 
ernments. While the power to Indi¬ 
cate what the laws shall be is pure¬ 
ly legislative, the power authorita- j 
tively to determine what they are j 
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is judicial, and these are frequently 
so interlocked as to ^ggest the as¬ 
sistance of the judiciary In giving- 
practical effect to a legislative en¬ 
actment." 

Mo.—^Birmingham Drainage Dist 
Chicago, B. & Q. H. Co., supra. 

80. Ala,—Anderson v. States 99 So,. 

778, 19 Ala,App. 606. 

Arlz.-^ity of Phoenix v. Kidd, 92 P., 
2d 513, 64 Arix 76, reheard 94 P, 
2d 428, 54 Arlx 123, followed in: 
City of Phoenix v. Price, 94 P.2<!t 
433, 64 Arlz. 137. City of Phoenix 
V. Enriquez, 94 P.2d 484, 64 Ariz, 
138, and City of Phoenix v. WUson,. 
94 P.2d 434, 64 Arlz. 139—State v. 
Angle, 91 P.2d 706, 54 Arlz. 13. 
Colo.—Journeymen Barbers, Hair¬ 
dressers, Cosmetologists & Pro- 
' prietors Intern. Union of America, 
Local Union No. 206, v. Industrial 
Commission, 260 P.2d 941, 128 Colo, 
121 . 

Kan.—State v. Brady, 187 P.2d 206, 
156 Kan. 831. 

La.—Ilardo v. Agurs, 76 So.2d 904, 
226 La. 618. 

N.J.—N. T. Hegeman Co. v. Mayor 
and Council of Borough of River 
Edge, 69 A.2d 767, 6 N.J.Super. 496. 
N.Y.—Kellogg V. Kellogg, 203 N.Y.S.. 
767, 122 Misc. 784. 

Ohio.—Sorge v. Sutton, 113 N.E2d. 

10, 169 Ohio St. 674. 

Or.—^Wilder v. Haworth, 213 P.2d 797,. 
187 Or. 688. 

Tenn.—Somerville v. McCormick, 187’ 
S.W.2d 785, 182 Tenn. 489. 

Tex.—Stewart v. Moore, Com.App.,, 
291 S,W. 886. 

OoiurMtatioiLal provlsloiui must be* 
accepted as written, 

N.Y.—People v. Tremaine, 21 N.B.2d . 
891, 281 N.T. 1. 

3CL5 Okl.—^Ex parte Davis, 91 P.2dL 
799, 66 OkLCr. 271. 

31. N.Y.—Shannon v. Irving Trust. 

Co., 9 N.B.2d 792, 275 N.T. 95. 
Xostloa and common sanse 
The enforcement of any law should 
be based . on justice and common^. 
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principles originating in vague tradition should con¬ 
sider conflicting social policies.^^ When the rules 
of the common law are in doubt, or when a factual 
situation is presented to the court which is not with¬ 
in established precedents, it is proper for the court 
to take into account the changes in social and 
economic customs and present-day conceptions of 
right and justice.^^.s More specifically, the ju¬ 
dicial function of declaring what the law is, re¬ 
quires that constitutional provisions including the 
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bill of rights be given full force and effect.^® The 
judiciary cannot, on the other hand, in declaring 
what the law is, disregard the presently existing 
law by reason of considerations based on public or 
humane grounds nor should the judicial de¬ 
partment in performing such function be influenced 
by considerations of popular opinion or approval, 
or ethical principles for which there is no support in 
constitution, statute, or judicial decision.36 


sense* and courts have a ri^ht to be¬ 
lieve that the enactors intended it 
to be. 

jUa. — ^Isom V. State* 69 So.2d 716, 87 
AlaApp. 416. 
zratlonal secnilty 

Courts are duty bound to protect 
national security, but, under the con¬ 
stitution and laws, "national secur- 
Ity** is not based upon military se¬ 
crecy alone but upon true adminis¬ 
tration of justice as well. 

N.Y.—^Ticon Corp. v. Bmerson Radio 
& Phonograph Corp., 134 N.T.S.2d 
716, 206 Misa 727. 

82, XJ.S.—Clark v. XT. S., Minn., 53 
S.Ct. 465, 469. 289 U.S. 1. 77 L.Bd. 
993. 

"Social policy that will prevail in 
many situations may run foul in 
others of a different social policy, 
competing for supremacy. It is 
then the function of a court to medi¬ 
ate between them, assigning, so far 
as possible, a proper value of each, 
and summoning to its aid all the 
distinctions and analogies that are 
the tools of the judicial process. 
The function is the more essential 
where a privilege has its origin in 
inveterate but vague tradition, and 
where no attempt has been made ei¬ 
ther in treatise or in decisions to 
chart its limits with precision.” 

U.S.—Clark v. U. S., supra, 

82,6 Pla,—Ripley v. Ewell, 61 So.2d 
420. 

83. U.S.—^Eteuasberry v. Lee, Ill., 61 
S.Ct. 116, 811 U.S. 82, 85 ri.Bd. 
22, 132 A.L.R. 741. 

U. S. V. Office No. 508 Ricou- i 
Brewster Bldg., D.CLa., 119 F. 
Supp. 24—^Parker v. Lester, D.C. 
CaL, 98 F.Supp. 300, appeal dis¬ 
missed, C.A., 19i F.2d 1020—^Hen¬ 
derson V. Smlth-DougUuss Co., D. 
C.Va., 44 F.Supp. 681. 

Arlz.—^Bristor v. Cheatham, 255 P.2d 
178, 76 Ariz. 227. 

Ark.—^Muncrief v. BCall, 262 S.W.2d 
92, 222 Ark. 570. 

Del.—Rickards v. State, 77 A.2d 199, 

6 Terry 673. 

Fla.—^Peavy-WUson Lumber Co. v. 
Brevard County, 81 So.2d 488, 169 
Fla. 811, 172 'A.L,R. 168—State v. 
City of Avon Park, 144 So. 806, 108 
Fla. 640—State ex rel. Davis v. 
City of Stuart 120 So. 835, 97 Fla. 
69, 64 A.L.R. 1307. 


[ Ill.—People V. Wilson. 78 N.E.2d 514. 
399 Ill. 437, certiorari denied 68 S. 
Ct. 1499, 334 U.S. 848. 92 L.Ed. 
1771, rehearing denied 69 S.Ct 9. 
335 U.S. 839. 93 L.Bd. 390. 

Kan.—^Noel v. Menninger Foundation, 
267 P.2d 934, 175 Kan. 751. 

Ky.—Schuerman v. State Board of 
EducaUon. 145 S.W.2d 42, 284 Ky. 
556. 

La.—^Kennedy v. Item Co., 8 So. 2d 
176, 197 La. 1050. 

N.H.—^Trustees of Phillips Exeter 
Academy v. Exeter, 27 A.2d 569, 90 
N.H. 472. 

N.J.—N. T. Hegeman Co. v. Mayor 
and Council of Borough of River 
Edge, 69 A.2d 767, 6 N.J.Super. 495. 
Ohio.—Schui V. King, Com.PL, 70 N. 
B.2d 378. 

Okl.—^Rice v. State Bd. of Medical 
* Examiners, 257 P*2d 292, 208 OkL 
440. 

Ex parte Davis. 91 P.2d 799, 66 
Okl.Cr, 271. 

Or.—State ex rel. Ricco v. Biggs, 265 
P,2d 1066, 198 Or- 413, 38 A.L.R.2d 
720. 

Tex.—Ex parte Henry, 216 S.W.2d 
688, 147 Tex. 315. 

Wash.—^Raynor v. King County, 97 
P.2d 696, 2 Wash.2d 199. 

W.Va.—State ex reL Thomas v, Wy- 
song, 24 S,E.2d 463, 126 W.Va. 369. 

The court oaamot dispense with 
oonstitutio&aa privileges because in 
a specific instance they may not in 
fact serve to protect any valid inter¬ 
est of their possessor. 

XJ.S.—U. S. V. Coplon, C.A.N.T., 185 
P.2d 629, 28 A.L.R.2d 1041. certi¬ 
orari denied 72 S.Ct. 862, 842 U.S. 
920, 96 L.Ed. 690. 

Notwiihstaaiding lack of knowledge in 
specialized field 

The duty of the supreme court to 
apply the Bill of Rights to assertions 
of official authority does not depend 
on the court’s possession of marked 
competence in field where Invasion of 
rights occurs, and court cannot, be¬ 
cause of modest estimates of its 
competence in such specialties as 
public education, withhold the judg¬ 
ment that history authenticates as 
the function of the court when lib¬ 
erty is infringed. 

XJ.S.—West Virginia State Board of 
Education v, Barnette, W.Va., 68 S. 
Ct 1178, 319 U.S. 624, 87 L.Bd. 1628, 
147 A.L.R. 674. 
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I Freedom of xnress 

I The courts have ample power to 
relieve against encroachment on lib¬ 
erty of the press and see that all, and 
not merely the favored few, have a 
right to publish their views. 

Fla.—^Pennekamp v. State, 22 So.2d 
876, 166 Fla, 227, reversed on other 
grounds 66 S.Ct 1029. 328 U.S. 331. 
90 L.Ed. 1295. 

Saf^rnards agahost xuijnait oouviotloxL 
The constitutional and statutory 
safegruards against unjust conviction 
may not be weakened by judicial de¬ 
cision to meet supposed exigencies of 
particular case, and punishment may 
follow only upon conviction at trial 
where the safeguards have been ob¬ 
served and guilt established by proof 
conforming to legal standards 
N.Y.—People v. Nitzberg, 47 N.B.2d 
37. 289 N.Y. 623, 145 A.L.R. 482. 
Purpose of separatliig powers 

The constitutional purpose under¬ 
lying the theory of the separation 
of powers is to be considered in con¬ 
struing the meaning of words used 
in the constitution. 

N.Y.—^Prescott v. Ferris, 295 N.Y.S. 

818. 251 App.Div. 118. 

34. U.S.—^U. S. V. Allegheny County, 
Pa., 64 S.Ct. 908, 322 U.S. 174, 88 
L.Ed. 1209. 

Pennsylvania Pulverizing Co. v. 
Butler, C.C.A.N.J., 61 P.2d 311. 

36. Ind.—State v. Shumaker, 167 N. 
E. 769, 778, 200 Ind. 623, 58 A.L.R. 
954, supplemented and rehearing 
denied 162 N.E. 441, 200 Ind.. 623, 
58 A.L.R. 954. 

"It may be that a decision so 
reached may not meet with general 
public approval, but courts should be 
indifferent to any consideration of 
that nature. The trend and weight 
of public opinion and sentiment on 
questions of importance is subject to 
change; but sound legal principles 
founded on reason and justice 
should never change. It is, there¬ 
fore, apparent that courts cannot be 
the servants of the people in the 
sense that they must conform their 
decisions to meet the desires o-f any 
class or even of a majority of the 
people.” 

Ind.—State v. Shumaker, supra. 

36. N.Y.—^Ponsrok v. City of Yon¬ 
kers. 171 N.B. 917, 264 N.Y. 91. 
12 aJ. p 871 note 67. 
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From another point of view, it is the duty of the 
judicial department to protect the jurisdiction of* 
the judiciary at the boundaries of power fixed by 
the constitution,^* and to see that no one depart¬ 
ment of government encroaches on the prerogatives 
of another.^® In passing on the acts of the other 
coordinate branches of the government, however, 
the judiciary should assume that they act in good 
faith,35 and should give effect to their legal acts I 
rather than to super\use them,^® and should exer¬ 
cise restraint rather than compulsion.^1 

§ 145. Political Questions 

Except to the extent that such power Is conferred 
on the courts by constitutional or statutory provisions. It 


is not within the province of the Judiciary to determine 
political questions. 

It is not within the province of the judiciary to 
determine political questions,42 ‘ except to the ex¬ 
tent that power to deal with such questions has been 
conferred on the courts by express constitutional^^ 
or statutory44 provisions. Where a political issue 
is raised as an affirmative defense in an action over 
which the court has jurisdiction and there is no 
executive ruling, the situation requires a judicial 

detemination.44.5 

It is not so easy, however, to define the phrase 
‘‘political question,” , nor to* determine what matters 
fall within its scope 45 It is frequently used to 


87* Iowa.—^Dallas Fuel Co. v. Home, 
800 K.W. 303, 230 Iowa 1143. 
Neb.—State ex rel. Wrlffht v. Bar¬ 
ney, 276 N.W. 676. 123 Neb. 676— 
State V. State Bank of Minltare, 
242 N.W. 278, 123 Neb. 109, fol¬ 
lowed In State v. Mitchell State 
Bank, 242 N.W. 2S3. 123 Neb. 120. 

SB. Tex.—Gulf Hefinins: Co. v. City 
of Dallas, Civ.App., 10 S.W.2d 151, 
error dismissed. 

39. N.M.—State v. Ulibarrl, 279 P. 
509, 34 N.M. 184. 

40. Mont—^Myrlck v. Peet, 180 P. 
574, 56 Mont 13. 

Neb.—^Hurley v. Brotherhood of R. R. 
Trainmen, 25 N.W.2d 29. 147 Neb. 
781. 

12 C.J. p 872 note 75. 

Wisdom or policy 

The judiciary will not concern it¬ 
self with matters affectinsr only the 
wisdom of methods employed hy 
governmental agencies, nor with 
pure questions of governmental pol¬ 
icy. 

Ter.—^Railroad Commission of Tex¬ 
as v. Magnolia Petroleum Co.. 109 
S.W.2d 967, 130 Tex 484. 

VlewB of o i lHoia ls of cobrdinate 
branches of the government are en¬ 
titled to consideration by the Judi¬ 
ciary in considering matters relating 
to a constitution. 

Colo.—Bedford v. White, 106 P.2d 
469, 106 Colo. 439—^Hudson v. An- 
near, 76 P.2d 687, 101 Colo. 660. 

41. R.I.—To Certain Members of 
the House of Representatives in 
the General Assembly, 191 A. 269. 
3>ua regard to right to exerciso pow¬ 
er 

The duty of the supreme court to 
determine which of two conflicting 
constitutional contentions was sound 
as respects power of legislature to 
suspend grand jury investigations 
during legislative Investigation of 
misconduct in office of officers of 
commonwealth W€ts required to be 
performed with due regard to the 


right of the legislature to exercise 
the power delegated to it by the 
constitution. 

Pa.—^In re Investigation by Dauphin 
County Grand Jury, . September, 
1938, 2 A.2d 804, 332 Pa. 342. 

No matter how palpable such duty 
may be. Judiciary has no power to 
compel other departments of govern¬ 
ment to perform any duty which the 
constitution or the law may Impose 
on them. 

B.I.—^To Certain Members of the 
House of Representatives in the 
General Assembly, 191 A. 269. 

42. U.S.—U. S. V. Carrollo, D.C.Mo., 
80 F.Supp. 8. 

Hampton, Jr, & Co. v. XT. S., 14 
CtCust.App. 250, affirmed J. W. 
Hampton, Jr. & Co. v. U. S., 48 
S.Ct 348. 276 U.S. 394, 72 D.Ed. 
624. 

Ala—State v. Albritton, 87 So.2d 640, 
251 Ala 422. 

Ariz.—^Adams v. Bolin, 247 P.2d 617, 
74 Ariz. 269, 88 A.D.R.2d 1102. 
CaL—Malone v. Superior Court, in 
and for City and County of San 
Francisco, 264 P.2d 617, 40 Cal.2d 
646. 

D.C.—^Sevilla v. EUzalde, 112 F.2d 29, 
72 APP.D.C. 108. 

Trost v. Tompkins, Mun.App.,-44 
A.2d 226. 

Fla—Joughin v. Parks, 147 So. 278, 
107 Fla 883—Jackson Lumber Co. 
V. Walton County, 116 So. 771, 95 
Fla 682, appeal dismissed 49 S. 
Ct. 338, 73 luEd. 1011. 

Ga—^Thompson v. Talmadge, 41 S.B. 

2d 883, 201 Ga 867. 

Ill,—Routt V. Barrett. 71 N.B.2d <660, 
396 Ill. 322—Daly v. Madison Coun¬ 
ty, 88 N.B.2d 160, 878 IlL 357. 

Ky.—Cornett v. Clements, 216 S.W.2d 
417. 309 Ky. 80. 

Mass.—Iroring v. Young, 182 N.B. 66. 
239 Mass. 349. 

3Sr.BC.— Cloutier v. State Milk Conih)l 
Board, 28 A.2d 664, 92 N.H. 199. 
N.C.—Purser v. Ledbetter, 40 3 .K 
2d 702, 227 N.C. 1. 
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OWo.—State v. PoUc^c Steel Co., is 
Ohio Supp. 13. 

Or.—Corpus Jhrls cited la Putnam 

V. Norblad, 293 P. 940, 942. 134 Or 
423. 

Pa — Commonwealth v. W'ldovich, 
146 A. 296, .296 Pa 811, appeal dis¬ 
missed and certior^i denied Muse- 
lin V. Commonw^lth of Pennsyl¬ 
vania, 60 S.Ct. 66, 280 U.S. SIS' 
74 L.Bd. 688. 

Tex.—Wolf V. Young, Civ.App., 277 S. 

W. 2d 744—Consolidated- Common 
School Dist. No. 5 v. Wood, Civ 
App., 112 S.W.2d 231, error dis¬ 
missed. 

Utah.—^Bwlng v. Harries, 250 P. 
1049, 68 Utah 462. 

Wis.—State ex rel. Martin v. Giessel, 
81 N.W.2d 626, 262 Wis. 863— 
State V. Circuit Court for Mara¬ 
thon County, 190 N.W. 663, 178 
Wis. 468. 

12 C.J. p 878 note 85. 

Basis of dootxiae 

The doctrine that the Judiciary. 
shall not take Jurisdiction of, and 
consider matters political In their na¬ 
ture, is based on the constitutional 
provision relating to the “distribution 
of powers. 

Ariz.—Penck y. Superior Court of 
Maricopa County, 187, P.2d 656, 66 
Ariz. 320. 

Oourts are Loath to Interfere with 
political matters unless the Interven¬ 
tion of the court is plainly Justified. 
Ky.—Smith v. Howard, 120 'S.W.2d 
1040, 276 Ky. 165. 

48. Ga.—Thompson v. Talmadge, 41 
S.B.2d 883, 201 Ga. 867. 

Tex—Ashford v. GoOdwin', 131 S.W. 
635, 108 Tex 491, Ann.Cas.l913A 
699. 

44. N.D.—State v. McLean, 159 N. 
W. 847, 86 N.D; 203. 

44.6 D.C.—Trost V. Tompkins, Mun. 
App., 44 A.2d 226, 

46. . .Or.—lE^tuam v. Norblad, 298 P. 

' 940, 184 Or.‘483; 
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designate all questions that lie outside the scope of 
the judicial power.^® More properly, however, it 
means those questions which, under the constitu¬ 
tion, are to be decided by< the people in their sov¬ 
ereign capacity, or in regard to which full discre¬ 
tionary aruthority has been delegated to the legisla¬ 
tive or executive branch of the governments^- In 
determining whether a question is political, the 
appropriateness under our syst^ of government of 
attributing finality to the action of the political de- 
partments,S7.5 and also the lack of satisfactory 
criteria for a judicial determinationS7Jio are domi¬ 
nant considerations. 

In addition to questions relatmg to particular top¬ 
ics, indicated in subsequent paragraphs of this sec¬ 
tion, or to matters more fully developed in subse¬ 
quent sections,: see infra §§. 146-149, and among 
particular questions held to be political and; accord¬ 
ingly, outside the range of judicial consideration are 
questions as to what constitutes necessary expenses 
of government whether claims on the treasury 
of the United States are ^founded on just obliga¬ 
tions;^^ whether the government .shall engage in. 
private enterprise,^® and whether or not property 
held as public property is necessary for the. public 
use.5i Other cases held to be of a political char¬ 
acter, and as such to fall outside the scope of the 
judicial function, are those wherein the matter un¬ 
der consideration is the character of the occupation 
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of a tract of land reserved by the political depart¬ 
ments of the government for military purposes;®^ 
what laws are necessary for the immediate preser¬ 
vation of the public peace, health, or safety, so as 
to be exempt from the referendum whether civil 
service examinations should be held;53.5 the desir¬ 
ability of providing no statutory safeguard against 
the summary removal of government em¬ 
ployees ;53.10 whether the public needs protection 
from unreasonable uses of highways; 55 whether 
nonresident merchants should be allowed to com¬ 
pete for local trade by employing solicitors without 
paying a merchant’s license fee;^^ whether waters 
once navigable continue to be such;®® the method 
of taking property for public use;®® and the na¬ 
ture and quantity of the estate to be acquired in tak¬ 
ing property for public use.®*^ 

On the other hand, matters held not to be politi¬ 
cal but judicial are those relating to the powers of 
the governor in the issue of patents,®® where the 
seat of government is;®® whether a statute creating 
a new county violates a provision of the constitu¬ 
tion that neither the new county nor any county 
from which territory is taken shall be less than a 
certain area;®® under some circumstances, questions 
relating to the admission or exclusion of aliens;®^ 
and whether a statute covers employees in a par¬ 
ticular locality.®!*® Also, in the absence of legis¬ 
lation, it is for the judiciary to determine how far 


40. lU.—Belleville v. St. Clair Coun¬ 
ty Turnp. Co., 84 N.E, 1049, 234 ni. 
428, 17 L..tt.A.,N.S., 1071. • 

Ind.—^Parker v. State, 82 N.B. 886, 
33 K.E. 119, 133 Ind. 178, 18 Xi. 
HJl. 667. 

Wis.—State V. Redmon, 114 N.W. 137, 
134 Wls. 89, 126 Ajn.S.R. 1003, 
14 L.RA.,N.S., 229, 16 Ann.Cas. 408. 

47. D.C—Sevilla v. Blizalde, 112 P. 

2d 29, .72 App.D,C. 108. 

Minn.—^McConaughy v. Secretary of 
State, 119 N.W. 408, 106 Minn. 
392. 

12 C.J. p 878 note 89. 

Oorpnfl SvaiM statement has been 
cuoted in a case considering what 
xiuestions are subject to judicial re¬ 
view. 

Ohio.—Geauga Lake improvement 
Ass*n V. Lozier, 182 N.R 489, 491, 
125 Ohio St. 666. 

47.5 XJ.sJ— Coleman v. Miller, Ran., 
59 S.Ct 972, 807 U.S. 438, 83 L.Ed. 
1386,: 122 A.L.R. 696. 

47.10 -XJ.S.—Coleman v* Miller, su¬ 
pra. ; ^ 

4a Ark.-^tate v. Moore, 88 'S.W. 
881, 76 Ark. 197, 70 L.RA.-«71. 

49.^ ILS.-—U. S. V. Realty Co., Lia.,. 
16 S.Ct. 1120, 163 U.S. 427,. 41 I* 
Ed. , 215. . , 


sa U.S.—XT. S. V. City of Hoboken, 
N. J., D.C.N.J., 29 P.2d 932. 

51. La.—^Monroe v. Johnston, 30 So. 
840, 106 La. 350. 

sa XJ.S.—^Benson v. XJ. S., Ean., 13 
S.Ct 60, 146 U-S. 325, 86 L.Bd. 991. 

5a Ark.—^Hanson v. Hodges, 160 S. 
W. 892, 109 Ark. 479—Arkansas 
Tax Commn. v. Moore, 146 S.W. 
199, 103 Ark. 48. 

Colo.—^In re Senate Resolution No. 4, 
130 P. 838, 64 Colo. 262. 

Or.—^Kadderly v. Portland, 74 F. 710, 
76 P. 222, 44 Or. 118. 

53.6 Ohio.—State v. Schroer, 1 Ohio 
Supp. 164. 

saiO D.C.—^Roth V. Brownell, D.C., 
117 P.Supp. 362, reversed on'other 
grounds 216 P.2d 500, certiorari de¬ 
nied, Brownell v. Roth, 76 S.Ct. 89, 
348 U.S. 863, 99 L.Bd. - 

63.16 Wash.—State ex rel. York v. 

. Board of* Com’rs of Walla Walla 
County, 184 P.2d 5T7, 28 Wash.2d 
891, 172 A.L.R 1001. 

sa Tenn.—^Lowenthal v. Under- 
down, 179 S.W. 129, 132 Tenn. 669. 

05- U.S.—Economy Light & Power 
Co. V. XJ. S., UL, 41.S.Ct. 409, 266 
U.S. 113, 65. L.Ed. 847, 
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Wis.—^In re Crawford County Levee 
& Drainage Dist. No. 1, 196 N.W. 
874, 182 Wis. 404, certiorari denied 
Crawford County Levee & Drain¬ 
age Dist No. 1 V. Houston, 44 S.Ct 
454, 264 U.S. 598, 68 L^Ed. 868. 

68. N.O.—Luther v. Buncombe Coun¬ 
ty. 80 S.B. 386. 164 N.C 241—Dur¬ 
ham V. Rigshee, 63 S.R 631, 141 
N.C. 128. 

57. N.Y.—In re New York, 111 N.R 
*266, 217 N.Y. 45. 

5a Colo.—Greenwood Cemetery 
Land Co. v. Routt, 28 P. 1125, 17 
Colo. 156, 81 Am.S.R 284. 15 L.R. 
A. 869. 

69. Okl.—State v. Huston, 113 P. 
190, 27 OkL 606, 626, 34 L.ItA..N.S. 
380. 

Wash.—State ex reL Xiemon v. Lang- 
Ue, 273 P.2d 464, 46 Wash.2d 82. 

12 CJ. p 879 note 28. 

60i Ky.—Zimmerman v. Brooks, 80 
S.W. 443, 118 Ky. 86, 25 Ky.L. 2284. 

6L See infra note 80.5 et seq. 

61.5 U.S.—^Vermilya-Brown Co. t, 
Connell, N.Y., *69 S.Ct 140, 835 U. 
S. 377, 93 L.Ed. 76, rehearing de¬ 
nied 69 S.Ct 662, 336 U.S. 928, 93 
L.Ed. 1089. 
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the policy of the state will justify gfiving a tempo¬ 
rary effect within its limits to the laws of a sister 
state.®2 The direct determination of questions of 
property is not a political issue.^ 2.5 

Executive conduct The action of the state ex¬ 
ecutive department in exercising executive func¬ 
tions lawfully intrusted to that department by con¬ 
stitutional provision or legislative action cannot be 
passed on by the judiciary department,®^ The acts 
of the executive in the political field arc binding on 
the courts,®®-® and the courts will accept as con¬ 
clusive executive pronouncements on whatever 
might be considered a political question.®®-^® 

Existence, lawfulness, territory, and the like of 
governments. Questions relating to the existence | 


or legality of the government under which the 
court is acting,®^ what persons or organizations 
constitute the lawful government of a state of the 
Union,®® or of a foreign country,®® are all political 
questions and not within the scope of the judicial 
function. Similarly, determination of the question 
as to who is the sovereign de jure or de facto of a 
particular territory or foreign state is political and 
not for the judidary.®*^ Other questions held to be 
political and not for the judiciary are those relating 
to the political status of a state of the Union.®® 
Thus, questions arising under federal constitutional 
provisions guaranteeing a republican form of gov¬ 
ernment to every state are political in character and 
are not matters for judicial determination.®® So, 


S2r Cal.—^Ez parte Archy, 9 Cal. 147. 
Sa.5 U.S.—^Banco de Espana v. Fed¬ 
eral Reserve Bank of New York, 
C.CJLN.T.. 114 F.2d 438. 

63. Gra.—^Morris v. Peters. 46 S.E.2d 
729, 203 Ga. 350—^McDoncdd v. 
Geor^ria Federation of Labor. 173 
S.K 662. 178 Ga. 313. 

Pailnre to take best course of aotlott 
If because of either personal or 
political motives public ofllcials fail 
to take the course of action best stilt¬ 
ed to the public interest, but take 
a course less beneficial to the public, 
if the action taken was both in fact 
and in form In accord with the law, 
the remedy available to citizens for 
failure to take the best course lies 
at the polls and not with the courts. 
N.J.—Grogan v. DeSaplo. 83 A.2d 
809, 15 N.J.Super. 604. 
Detenninatioa of coomilsstoxLer 
U.S.—^Pahey v. O’Melveny 4b Myers, 
aA,Cal., 200 F.2d 420. 

Suspending pubUo service oonunls- 
sloners 

Ga.—^McDonald v. Georgia Federation 
of Labor, 173 S.E. 662. 178 Ga. 313. 
SuzreiLder of fugitives 
Reauisitions for surrender of fugi¬ 
tives are no concern of the judicial 
branch of the government. 

U.S.—^President of U. S. ex rel. Ca- 
puto V. Kelly, C.C.A.N.T., 92 F. 
2d 603, certiorari denied 58 S.Ct 
521, 303 U.S. 635. 82 L.Ed. 1096. 
Approval of orders of Civil Aexo- 
nautles Board 

U.S.—Chicago 4b Southern Air Lines 
V. Waterman S. S. Corp., 68 S.Ct. 
431, 333 U.S. 103. 92 L.Ed. 568, 
mandate conformed to 166 F.2d 
1021. 

63.6 U.S.—The Maret, C.C.A.Virgin 
islands, 145 F.2d 43L 

63.10 U.S.—Sullivan v. State of Sao 
Paulo, C.CA.N.T., 122 F.2d 355, 

Best evidence 

Executive action in respect to po¬ 
litical Questions, if not actually de¬ 


terminative of them, is at least the 
best evidence which it is possible to 
adduce. 

U.S.—Sullivan v. State of Sao Paulo, 
supra. 

66. Minn.—^McConaughy v. Secre¬ 
tary of SUte, 119 N.W. 408, 106 
Minn. 392. 

N.J.—Carpenter v. Cornish, 85 A. 240, 
83 N.J.Law 696. 

12 C.J. p 878 note 90. 

65- U.S.—^Luther v. Borden. R.L, 7 
How. 1. 12 L.Bd. 581. 

12 C.J. p 878 note 91. 

66. U.S.—^Kennett v. Chambers, Tex., 
14 How. 38. 14 L.Bd, 316. 

The Hornet, D.C.N.C., 12 F.Cas. 
No. 6,705, 2 Abb. 85. 

67- U.S.—Ricaud v. American Metal 
Co., Tex., 88 S.Ct 312, 246 U.S. 804. 
62 L.Ed. 733. 

Panama Agencies Co. v. Ftanco, 

C. C.A.Canal Zone. Ill F.2d 263— 
Lehigh Valley R. Co. v. State of 
Russia, C.C.A.N.T., 21 P.2d 396, 
certiorari denied 48 S.Ct. 169, 276 
U.S. 671, 72 UEd, 432. 

Connell vl Vennilya-Brown Co., 

D. C.N.Y., 73 F.Supp. 860, reversed 
on other grounds 164 F.2d 924, af¬ 
firmed 69 S.Ct. 140, 335 U.S. 377, 
93 L.Ed. 76, rehearing denied 69 S. 
Ct 652, 336 U.S. 928, 93 L.Ed. 1089 
—^The Denny, D.C.N.J., 40 F.Supp. 
92, reversed on other grounds C.C. 
A., 127 F.2d 404. 

The Penza, D.C.N.Y., 277 F.^ 91 
—Agency of Canadian Car 4b 
Foundry Co. v. American Can Co., 
N.Y.. 258 F. 363. 169 C.C.A. 879. 6 
A.L.R. 1182. 

N.Y.—^Russian Socialist Federated 
Soviet Republic v. Cibrario. 139 N. 

E. 259, 235 N.Y. 265, reargument 
denied 142 N.B. 296, 236 N.Y. 691. 

Eckert v. Elmhurst Contracting 
Co., 56 N.Y.S,2d 98, 186 Misc. 108, 
amrrned 61 N.Y.S.2d 730, 186 Misc. 
100 . 

Tex.—Curry v. State. 12 S.W.2d 796, 
111 Tex.Cr. 264. 

12 C.J. p 814 note 47, p 878 note 96. 
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Three-mile marginal ooeaa belt 

(1) The assertion and exercise by 
political agencies of the United 
States of broad national dominion 
and control over three-mile marginal 
ocean belt is binding on the supreme 
court. 

U.S.—U. S. V. State of CaL, Cal., 67 S. 
Ct 1658, 832 U.S. 19, 91 L.Ed. 1889, 
opinion supplemented 68 S.Ct 20, 
832 U.S. 804, 92 L.Ed. 882, rehear* 
ing denied 68 S.Ct 87, 832 U.S. 
787, 92 LcEd. 870, petition denied 68 
S.Ct 1617, 334 U.S. 865, 92 Ii.Bd. 
1776. 

(2) The United States which holds 
its interests In three-mile marginal 
ocean belt as elsewhere, in trust for 
all the people, is not to be deprived 
of those interests by the ordinary 
court rules designed particularly for 
private’ disputes over individually 
owned pieces of property. 

U.S.—U. S. V. State of CaL, supra. 
Status from, prior aotlon 
Fact that the determination of 
sovereignty over an area is for the 
legislative department does not de¬ 
bar courts A-om examining the status 
resulting from prior action. 

U.S.—Vermilya-Brown Co. v. Con¬ 
nell, N.Y., 69 act 140, 835 U.S. 
877, 93 L.Bd. 76, rehearing denied 
68 act 652, 536 U.S. 928, 93 L.Ed. 
1089. 

6S. U.S.—^Highland Farms Dairy v. 
Agnew, Va., 67 aCt 649, $00 U.a 
608, 81 L.Ed. 835. 

12 C.J. p 879 note 4. 

69. U.S.—^Highland Farms Dairy v. 
Agnew, supra—Cochran v. Louisi¬ 
ana State Board of Education, Iol, 
60 act 336, 281 U.S. 870, 74 L.Bd. 
918—State of Ohio ex reL Bryant 
V. Akron Metropolitan Park Dist., 
for Summit County. Ohio. 60 S.Ct 
228, 281 U.a 74, 74 L.Bd. 710, 66 
A.L.R. 1460—^Mountain Timber Co. 
V. State of Washington, Wash., 37 
S.Ct 260, 243 U.a 219, 61 L.Ed. 685, 
Aim.Cas.l917D 642. 

La.—Graham v. Jones. 3 So.2d 761, 
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whether the government of a state has ceased to 
be republican in form by reason of the adoption of 
the initiative and referendum,70 or of other consti¬ 
tutional or statutory provisions,7l is not for the 
determination of the judiciary. The extent of the 
territorial limits of the nation or state in which the 
court exercises authority,72 and the territorial lim¬ 
its of a foreign government,72 are political questions 
and not matters for judicial determination. 

Foreign relations and aliens. Questions pertain- 
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ing to the foreign relations, affairs, or policies of 
the United States are political in character and are 
not matters for judicial consideration.74 For ex¬ 
ample, the status75 and the recognition or nonrecog¬ 
nition,76 whether de jure or de facto recognition,76.5 
of foreign governments are political questions and 
not for the judiciary. Similarly, questions as to who 
shall be considered the proper diplomatic representa¬ 
tive of a foreign state in its relations with the 
United States are not for the consideration of the 
judiciary.77 Additionally, a variety of other ques¬ 


ts 8 lA. 607 — state ex rel. Porterie 

V. Smith. 166 So. 72. 184 La. 263. 
Mass.—^Moore v. Election Com'rs of 

Cambridfire. 35 N.E.2d 222. 309 Mass. 
303. 

70. Wash.—State v. Owen, 166 P. 
793, 97 Wash. 466. 

12 C.J. p 879 note 6. 

71. Colo.—^People v. Prevost, 184 P. 
129, 55 Colo. 199. 

12 C.J. p 879 note 6. 

Borne role loikeiLdmeiLt to oonstita- 
tion. 

Colo.—^People v. Prevost supra. 
Statute providing tax tree sohool 
boohs 

tfiL .—^Borden v. Louisiana State 
Board of Education, 123 So. 665, 
168 La. 1006, 67 A.L.R. 1183. 

72. Ark.—State v. Bowman, 116 S. 

W. 896, 89 Ark. 428. 

Cal.—^People v. Stralla, 96 P.2d 941, 
14 Cal,2d 617. 

12 C.J. p 878 note 98. 

73. U.S.—Williams v. Suffolk Ins. 
Co., Mass., 13 Pet 415, 10 L.Ed. 
226. 

Iowa.—Koehler v. Hill, 14 N.W. 738, 
16 N.W. 609, 60 Iowa 643. 

74. U.S.—Chicago & Southern Air 
Lines v. Waterman S. S. Corp., 68 
act. 431, 333 U.S. 103, 92 L.Ed. 568, 
mandate conformed to 166 F.2d 
1021—U. S. V, Pink, N.T., 62 S.Ct 
662, 816 U.S. 203, 86 L.Ed. 796— 
Oetjen v. Central Leather Co., N. 
J., 38 S.Ct 809, 246 U.S. 297, 62 L. 
Ed. 726. 

State of Russia v. National City 
Bank of New York, aC.A.N.Y., 69 
F.2d 44—Lehigh Valley R. Co. v. 
State of Russia, C.aA.N.Y., 21 F.2d 
396, certiorari denied 48 S.Ct 169, 
275 U.S. 571, 72 L.Bd. 432. 

Tiakoumis v. Hsill, D.C.Va., 83 
F.Supp. 469, appeal dismissed 177 
P.2d 804. 

D.C.—Z. & F. Assets Realization Cor¬ 
poration V. Hull, 114 F.2d 464, 72 
App.D.a 234, affirmed 61 S.Ct. 851, 
811 U.S. 470, 85 LuBd. 288. 

Bauer v, Acheson, D.G., 106 F. 
Supp. 446. 

12 C.J. p 818 note 46 [b], p 878 note 
89 [a]. 

Propaganda concerning sentences 
^ial court which had Imposed 


sentences of death on defendants 
who had been convicted of conspira¬ 
cy to violate Espionage Act was not 
equipped to appraise questions of 
the international consequences of 
propaganda concerning such sentenc¬ 
es, and such questions should prop¬ 
erly have been addressed to execu¬ 
tive department since president is 
vested with power to speak and lis¬ 
ten as representative of United 
States. 

U.S.—U. S. V. Rosenberg, D.C.N.T., 
109 F.Supp. 108, affirmed C.A., 204 
F.2d 688. 

dtizeos iu foreign lauds 
The duty of righting the wrong 
that may be done to citizens of the 
United States In foreign leinds is a 
political one, appertaining to the ex¬ 
ecutive and legislative departments 
of the government, and the judiciary 
is charged with no duty and vested 
with no power in the premises. 

D.C.—Cross V. Pace, D.C., 106 F.Supp. 
484. 

75. U.S.—Aklo Kuwahara v. Ache- 
son, D.CCal., 96 F.Supp. 38. 

Russian Government v. Lehigh 
Valley R Co., D.C.N.Y.. 293 P. 133 
—Agency of Canadian Car & Foun¬ 
dry Co, V. American Can Co., N.Y., 
268 P. 363, 169 CCJL 879, 6 A.L.R. 
1182. 

D.C.—Kletter v. Dulles, D.C., 111 F. 
Supp. 593. 

N.Y.—^Russian Socialist Federated 
Soviet Republic v, Cibrario, 189 N. 
E. 259, 236 N.Y. 265, reargument 
denied 142 N.E. 296, 236 N.Y. 591. 

Xnqnivy of executive depaortmeait 
The courts will make official in¬ 
quiry of the executive department as 
to the status of a foreign govern¬ 
ment in its relations with the Unit¬ 
ed States only for impelling reasons, 
especially where such inquiry may 
involve pending questions of great 
delicacy. 

Xj.s.—^Russian Government v. Lehigh 
Valley R. Co., D.C.N.Y., 293 F. 133. 

78. U.S.—U. S. V. Pink, N.Y., 62 S. 
Ct 652, 815 U.S. 203, 86 L.Ed. 796. 

The Maret, C.C.A.Virgln Islands, 
146 F.2d 431—U. S. ex rel. D*Es- 
quiva v, Uhl, C.CAl,N.Y., 137 P.2d 
903—^Banco de Espana v* Federal 
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Reserve Bank of New York, C.C.A. 
N.Y., 114 P.2d 438. 

U. S. ex rel. Umecker v. McCoy^ 

D. C.N.D., 54 F.Supp. 679, appeal 
dismissed 144 F.2d 354. 

Russian Government v. Lehigh 
Valley R. Co.. D.C.N.Y., 293 P. 133. 
N.Y.—^Russian Socialist Federated 
Soviet Republic v. Cibrario, 139 N. 

E. 259, 235 N.Y. 265, reargument 
denied 142 N.E. 296, 236 N.Y. 591. 

Act of unrecognized govenunent 
A court may not give effect to an 
act of an unrecognized government, 
for by so doing it would tacitly rec¬ 
ognize the government, invade do¬ 
main of political department, and 
weaken its position. 

D.C.—Latvian State Cargo & Passen¬ 
ger S. S. Line v. Clark, D.C., 80 F. 
Supp. 683, affirmed C.A., Latvian 
State Cargo & Passenger S. S. Line 
V. McGrath, 188 F.2d 1000, 88 U.S. 
App.D.C. 226, certiorari denied 7F 
S.Ct 30, 342 U.S. 816, 96 L.Ed. 617. 
76.5 D.C.—^Latvian State Cargo Sc: 
Passenger S. S. Line v. Clark, D.C., 
80 F.Supp. 683, affirmed C.A., lAt- 
vian State Cargo & Passenger S. S. 
Line v. McGrath, 188 F.2d 1000, 88 
U.S.APP.D.C. 226, certiorari denied 
72 S.Ct. 30, 342 U.S. 816, 96 L.Ed. 
617. 

77. U.S.—State of Russia v. Nation¬ 
al City Bank of New York, C.C.A. 
N.Y., 69 F.2d 44—Lehigh Valler 
R. Co. V. State of Russia, C,CA. 
N.Y., 21 P.2d 396, certiorari denied 
48 S.Ct 159, 276 U.S. 571, 72 L.Ed. 
432. 

The Penza, D.C.N.Y.. 277 F. 91— 
Agency of Canadian Car & Foun¬ 
dry Co, V. American Can Co., N.Y., 
268 P. 363, 169 C.C.A 879, 6 A.IxR. 
1182. 

D.C.—Sevilla v. Ellzalde, 112 F.2d 29,. 
72 APP.D.C. 108. 

Certificate of secretary of state> 
that a certain person is the accredit¬ 
ed representative of the government 
of a foreign nation recognized by the- 
United States government is conclu¬ 
sive on the courts. 

U.S.—^The Rogday, D.C.Cal., 279 F* 

I 130. 

Xmmunity from proseoutloa as ooiii*- 
I snl 

Where the secretary of state has 
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tions such' as whether a state of war exists/® the admission, expulsion, or exclusion of ^Jiens are 

whether property seized by the federal government held to be political and not judidaLS®-® Whether an 

in war time is being used for war purposes,” the alien should be conscripted,®®-” and whether the 

extent to which the power to prosecute violations government of a' foreigfn country would subject an 

of the laws of war shall be exerdsed before peace alien to physical persecution, if he were deported to 

is dedared,”-® the asserted dual status of a military such country,®®-” have been hdd to be political 

officer,79-1® and how long foreign territory may be questions or issues. 

rightfully occupied and controlled by the United Questions relating to, or arising under, treaties,*! 
States,®® are also political in character and not tn alcing of treaties,*® are usually held to be 

within the scope of the judicial function. political and outside the range of the judicial func- 

Under some circumstances, questions relating to tion. The effect of war on existing treaties** and 


clearly indicated that one claiming 
to represent a foreign sovereign as 
consul is not recognized as such, 
thus determining the political status 
of such claimant, the judiciary may 
proceed to adjudicate proceedings 
against him. 

KT.—Savic v. City of New York, 196 
N.T.S. 442. 203 App.Div. 81. 

Asirtgirnieat 

Courts must accept assertion of 
political branch of government of 
United States as to effect of assign¬ 
ment to United States by foreign 
commissar of foreign government. 
U.&—State of Russia v. National 
City Bank of New York, C.C.A.N.Y., 
69 F.2d 44. 

78. U.S.—^New York Life Ins. Co. v. 
Durham. C.C.A.Utah, 166 F.2d 874. 

Weissman v. Metropolitan Life 
Ins. Co., D.aCaL, 112 F.Supp. 420 
—^In re LoDolce. D.C.N.Y., 106 P. 
Supp. 455—Verano v. De Angells 
Coal Co., D.aPa., 41 F.Supp. 954. 

U. S. r. Oglesby Grocery Co., D. 
C.Ga, 264 F. 691, reversed on oth¬ 
er grounds Oglesby Grocery Co. v. 
U. S., 41 S.Ct. 306, 265 U.S. 108, 
65 L.Ed. 535. 

D.C.—Stinson v. New York Life Ins. 
Co., 167 F,2d 233, 83 U.S.App.D.C. 
115—Citizens Protective League v. 
Clark, 155 P.2d 290, .81 U.S.App.D.C. 
116, certiorari denied 67 S.Ct. 854 
two cases, 329 U.S. 787, 91 LuEd. 
674 and Reimann v. Clark, 67 S.Ct. 
354, 329 U.S. 787, 91 LuEd. 674. 

Stinson v. New York Life Ins. 
Co., D.a, 69 F.Supp. 860, reversed 
on other grounds 167 .F.2d 233, 83 
U.S.APP.D.C. 115. 

Fla.—Dubuisson v. Simmons, 26 So. 

2d 438, 157 Fla. 473. 

Pa.—^Beley v. Pennsylvania Mut. 
Life Ins. Ca, 95 A.2d 202, 373 Pa. 
231, 36 A.L.R.2d 996, certiorari de¬ 
nied Pennsylvania Mut. Life Ins. 
Co. V. Beley, 74 S.Ct 84. 346 U.S. 
820, 93 L.Ed. 346. 

Harding v. Pennsylvania Mut 
Life Ins. Co., 90 A.2d 589, 171 Pa. 
Super. 236, affirmed 96 A.2d 221, 373 
Pa. 270, certiorari denied Penn¬ 
sylvania Mut Life Ins. Co. v. 


Harding, 74 S.Ct 21, 346 U.S. 812. 
98 L.Ed. 340. 

12 C.J. p 878 note 96. 

79, Pa.—Commonwealth v. Bell Tel. 
Co., 28 Pa.Dist 400. 

79.5 U.S.—Application of Yamashlta. 
Philippine, 66 S.Ct 340, 327 U.S. 
1, 90 L.Ed. 499. 

79.10 D.C.—^In re Bush, D.C., 84 F. 
Supp. 873. 

80. U.S.—Neely v. Henkel, N.Y.. 21 
S.Ct 308, 180 U.S. 126, 45 L.Ed. 
457—Neely v. Henkel, N.Y., 21 S.Ct 
302, 180 U.S. 109, 45 L.Ed. 448. 

12 C.J. p 879 note 97. 

80.5 U.S.—U. S. V. Tod, N.Y., 46 S. 
Ct 227, 267 U.S. 571, 69 L.Ed. 793. 

Yiakoumls v. Hall, D.C.Va., 88 F. 
Supp. 469, appeal dismissed 177 F. 
2d 804—U. S. V. CarroUb, D.C.Mo., 
30 F.Supp. 3. 

Extent of ismnimlty l^m Judicial liu 
quiry 

(1) Since policy toward aliens is 
interwoven with contemporaneous 
policies with respect to foreign re¬ 
lations, the war power and the main¬ 
tenance of a republican form of gov¬ 
ernment, such matters are so exclu¬ 
sively entrusted to political branches 
of government as to be largely im¬ 
mune from Judicial inquiry. 

U.S.—^Harisiades v. Shaughnessy, N. 
Y., 72 S.Ct 612, 342 U.S. 580, 96 L, 
Ed. 586, rehearing denied 72 S.Ct 
767, 343 U.S. 936, 96 L.Ed. 1344, and 
Coleman v. McGrath, 72 S.Ct 768, 
343 U.S. 936,. 96 L.Ed. 1344. 

(2) Ordinarily, It is beyond prov¬ 
ince of court to interfere with ex¬ 
ercise of the political sovereign power 
of the United States to deal with 
aliens, but governmental policy 
towards aliens is not wholly immune 
from judicial power, and courts will 
interfere if political branches of gov-, 
ermnent deny the protection of the 
Fifth Amendment to an alien who is 
entitled to invoke it. 

D.C.—Han-Lee Mao v. Brownell, 207 
F.2d 142, 93 U.SA.pp.D.C. 102. 

80.10 U.S.—U. S. V. Rumsa, C.A.I1L, 
212 P.2d 927, certiorari denied, 
Rumsa v. U, S., 75 S.Ct. 86, 348 U.S. 

838, 99 L.Bd,--U. S. v. La- 

mothe, C.C.A.N.T.. 152 F.2d 840. I 
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80.15 U.S.—^U. S. ex reL Dolenz v. 
Shaughnessy, C.A.N.Y., 206 F.2d 
392. _ . , , , 

81. U.S.—^U. S. V. Sandoval, 17 S. 

Ct. 868, 167. U.S. 278, 42 L.Ed. 168. 
D.C.— Z, & F. Assets Realization Cor¬ 
poration V. Hull, 114v F.2d 464, .72 
App.D.C. 234, affirmed 61 S.Ct 861, 
311 U.S. 470, 86 L.Bd. 288. " 

12 C.X p 879 note 99. 

Ability to perform 

Whether a state is in a position 
to perform its treaty obligations is 
essentially a political and not a judi¬ 
cial question. 

U.S.—Clark v. Allen, Cal., 67 S.Ct 
1431, 831 U.S. 603, 91 L:Bd. 1631, 
170 A.LJEI. 963. 

OlalTus resting on imperfeot title 

Judiciial tribunals in the ordinary 
administration of Justice have no 
Jurisdiction to deal with claims to 
land under cession to the United 
States resting on imperfect or In¬ 
complete titles, that power being re¬ 
served to the political department 
U.S.—Bolshanin v. Zlobin, D.CAJas- 
ka, 76 F.Supp. 281. 

88, U.S.—^Banco de Espana v. Fed¬ 
eral Reserve Bank of New York, C. 
C.A,N.Y.. 114 F.2d 438—-U. S. v. 
Domestic Fuel Corporation, Cust 
& PatApp., 71 F.2d 424. 

N.Y.—In re Blasts Estate, 16 N.Y.S. 

2d 682, 172 Mlsc. 587. 

Appolatmegit of ambassador as equiv¬ 
alent to treaty 

The question whether the appoint¬ 
ment of an American es High Com¬ 
missioner for G^ermany with a rank 
equivalent to that of Ambassador has 
created a status equivalent of a peace 
treaty' with Germany is a political 
question not dependent on Judicial 
revidw. 

U.S.—U. S. ex reL Bejeuhr v. Shaugh¬ 
nessy, C.A.N.Y., 177 F.2d 436, cer¬ 
tiorari denied 70 S.Ct. 486, 338 U.S. 
948, 94 L.Ed. 585. 

83. U.S.-^The Sophie Rlckmers, D.C. 
' IT.Y.. 45 F.2d 413. 

WelglLt. to exeoutiTe oonstmotioxL 
Cozxdtruction by executive depart¬ 
ment is, nevertheless, entitled to 
great' weight. 

U.S.—^The Sophie iUckmers, supra. 
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the construction of treaties*^ have, on the other 
hand, been held to present questions for the judici¬ 
ary. 

The judiciary has no power to afford redress 
against a foreign sovereign in its sovereign capaci- 
ty85 or to entertain suits against it without its con¬ 
sent^® On the other hand, the mere fact that the 
granting of relief in favor of a subject of a foreign 
government, may, in some respects, embarrass the 
federal government in its dealings with such foreign 
government, may not preclude the judiciary from 
enforcing rights which have vested and are guarati- 
teed by the constitution. 87 

General welfare and economic policies. Matters 
pertaining to the general welfare and the wisdom 
of measures taken for the protection thereof con¬ 
stitute political questions which are outside the 
range of the judicial function.88 Accordingly, 
whether evils exist in a business affecting the public 
so as to require regulation is not a judicial ques- 
tion.88 Similarly, questions of economic policy are 
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not matters for judicial determination.^® The re¬ 
luctance to allow the judiciary to invade the fields 
of the legislature in its determination of a political 
question of policy and of general welfare is without 
justification where the purpose sought to be per¬ 
formed is the discretion, purpose, and policy of pri¬ 
vate individuals and not that of the state.®®*® 

Indians, Among questions held not to be within 
the power of the judiciary to determine are ques¬ 
tions as to whether and to what extent Indian com¬ 
munities within the United States shall be dealt 
with as dependent tribes requiring the protection of 
the United States,and other questions relating to 
the protection and administration of the property of 
Indian tribes,®^ and to treaties with them.®® 

Legislative conduct. Questions relating to the ac¬ 
tion of the legislature while discharging its legal 
and constitutional functions, as a law-making body 
have been held to be outside the purview of the 
judicial function.®^ Moreover, questions which the 
legislature tmder its constitutional power has sub- 


Si. U.S.—^U. S. V. -Domestic Fuel 
Corporation, Cust. & Pat.App., 71 
P.2d 424—^The Frances Louise, D.C. 
Mass., 1 F.2d 1004, appeal dis¬ 
missed U. S. y. Backman, 46 S.Ct. 
209, 270 U.S. 666, 70 llMd, 789. 
85. N.T.—Wulfsohn v. Russian So¬ 
cialist Federated Soviet Republic, 
138 N.B. 24, 234 N.Y. 372, reargru- 
ment denied 139 N.S. 742, 235 N.T. 
579, and error dismissed 46 S.Ct. 
89, 266 U.S. 580, 69 L.Ed. 45L 
Clalnui of Antorioan oitlzeiis 
Claims of American citizens 
against the government of a foreign 
country -for wrongs alleged to have 
been committed against them in such 
foreign country are within the appli¬ 
cation of the text rula 
D.C.—^U. S. V. Hay, 20 App.D.C. 676. 
Tesselg 

(1) A suggestion filed in court by 
the government of tte United States 
that a foreign steamship is requisi¬ 
tioned by, and in the service of, a 
foreign government, which does not 
contain a demand by the executive 
branch of the government that the 
ship should be released, does not 
constitute a decision by the execu¬ 
tive government On a political ques¬ 
tion so as to preclude the court from 
going into evidence oh the subject 
of the nature and terms of the requi¬ 
sition. 

U.S.—The-Attualita, Ya., 288 F. 909, 
162 C.C.A. 43. 

12 C.J. p 880 note 34. 

(2) Where, however, the. executive 
blanch of the federal government 
has clearly indicated which of two. 
conflicting claimants Is recognized as 
the political representative of a for- 
sign government, the judiciary can¬ 


not entertain proceedings brought by 
the other claimant with respect to 
a vessel belonging to such foreign 
government 

U.S.—The Rogdai, D.aCal., 278 F. 
294. 

88. D.C.—^U. S. ex reL Cardashlan 
V. Snyder, 44 F.2d 896, 59 App.D. 
C. 387, certiorari denied 61 S.Ct 
851. 283 U.S. 827, 75 L..Ed. 1440. 
N.T.—Curran v. City of New York, 77 
N.Y,S,2d 206, 191 Misc, 229, af¬ 
firmed 88 N.Y.S.2d 924, 276 App. 
Div, 784. 

87. D.C,—^Deutsche Bank und Dis- 
conto-Gesellschaft v. Cummings, 
83 F.2d 654, 66 App.D.C. 297, certio¬ 
rari granted Cummings v. Deutsche 
Bank und Disconto-Gesellschaft 
67 S,Ct 34, 299 U.S. 627, 81 LEd. 
388, reversed on other grounds 57 

I S.Ct 369, 300 U.S. 115, 81 DEd. 
i 545. 

88. U.S.—Gonzalez v. People of 
Puerto Rico, C.CA-Puerto Rico, 51 
P-2d 61. 

89. Wash.—Northern Cedar Co. v. 
French, 230 P. 837, 131 w:ash. 894, 
modified on other grounds 233 P. 
39. 183 Wash. 692, and error dis¬ 
missed Northern Cedar Co. v. 
Gloyd, 46 S.Ct 204, 270 U.S. 626, 
70 LuEd. 767. 

90. Fla—Whisnant v. Draughon, 
176 So. 664, 129 Fla. 687—^Messer 
V. L^g, 176 So. 648, 129 Fla 646. 

Wls.—State ex reL Martin v. Giessel, 
31 N.W.2d 626, 262 Wia 363. 

Bight of congress to coin, money 
N.Yl—Norman' v. Baltimore & O. R. 
Co., 191 N.EL 726, 266 N.Y. 37, 92 
A.Ii.R. 1523, affirmed 65 S.Ct 407, 
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294 U.S. 240, 79 L..Ed. 885, 95 A.L.. 

R. 1362. 

90-5 Ohio.—^Belden v. Union Cent. 
Life Ins. Co., 10 Ohio Supp. 12, re¬ 
versed on other grounds 55 N.E.2d 
.629, 143 Ohio St 329, appeal dis¬ 
missed 65 S.Ct 129, 323 U.S. 674, 
89 L.Bd. 548, and Koplln v. Ohio 
Nat Life Ins. Co.. 65 S.Ct. 136, 
323 U.S. 674, 89 L.Ed. 548. 

9L U.S.—U. S. v. Wright C.C.A.N. 

C. , 53 F.2d 300, certiorari denied 
Wright V. U. S., 52 S.Ct 312, 285 
U.S. 639, 76 L.Bd. 932—U. S. v. 

1 Dewey County, S. D., D.C.S.D., 14 P. 
j 2d 784, affirmed, C.CA-, Dewey 
County. S. D. v. U. S., 26 F.2d 434, 
certiorari denied 49 S.Ct 94, 278 U. 

S. 649, 73 L.Ed. 561. 

12 OJ. p 879 note L 

92. U.S.—^U. S. V. Dewey County, S. 

D. , supra—^Muskrat v. U. S., 44 Ct. 
Cl. 137. 

98. U.S,-—Crow Nation v. U. S.. 81 
CtCL 238. 

Making, modifying, or abrogating 
trea^ 

U.S.—Crow Nation v. U. S., supra— 
Kansas or Kaw Tribe of Indians v. 

U. S., 80 CtCl. 264, certiorari de¬ 
nied 66 S.Ct 88, 296 U.S. 577, 80 
L.Ed. 408—Osage Tribe of Indians 

V, U. S., 66 CtCl. 64, appeal dis¬ 
missed and certiorari denied Osage 
Nation of Indians v. U. S., 49 S.Ct 
251, 279 U.S. 811, 73 L.Ed. 971. 

Bnf oroement of treaties 
U.S.—Johnson v. Gearlds, Minn., 84 
S.Ct 794,,234 U.S. 422. 58 L.Bd. 
1883. 

94(i Ajk.—^Russell v. Cone, 272 S.W. 
678, 168 Ark. 989. 
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mitted for decision to administrative officers in the 
performance of purely administrative functions 
have been held not to be matters for judicial con- 
sideration.55 manner, method, and instru¬ 

mentalities through which the people of the state de¬ 
termine to legislate are political questions,^^*® as 
well as what administrative agencies shall be pro¬ 
vided,and whether congress seeks unjustifiably 
to control matters which ought to remain with the 
states is a political issue,except in a case of 
clear usurpation,®®-20 Qn the other hand, it has 
been held that the judiciary may pass on attempted 
legislative action which is unconstitutional and il- 
Iegal.^^6 

Liability of United States, state, or county. The 
function of recognizing liability in the United States 
for claims that have no legal or equitable basis un- j 
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der existing law is a political and not a judicial ques- 
tion.96-5 Whether a state shall be liable to a private 
individual is not a question for judicial detennina- 
tion,S7 nor is the apportionment of liabilities be¬ 
tween a new county and an old one from which it 
has been carved out for the judiciary.^S Neither is 
it within the power of the judiciary to determine 
whether a state may be sued in the absence of its 
consent thereto.®^ Notwithstanding a staters duty, 
in equity and good conscience, to make a certain re¬ 
imbursement, the judiciary cannot compel this to be 
done.i 

Municipal powers and government. Questions as 
to the powers which may be exercised by,2 and as 
to the government of,3 municipalities are not for 
judicial determination. 


Ga.—^Morris v. Peters. 46 S.R2d 729, 
203 Ga. 350. 

Richter v. Harris, 7 S.E.2d 482. 
62 Ga.App. 64. 

Sailzoad service aaid rates 

‘‘The power to compel railroads to 
render adeguate service and to 
chargre reasonable rates for such 
service is leg-islative in its nature 
and not judicial.'* 

Or.—Hammond Lumber Co. v. Public 
Service Commission, 189 P. 639, 96 
Or. 595. 9 A.L.R. 1223. 

Coupeasatioii. of public ottctela 
In the absence of constitutional 
restrictions, the amount of compen¬ 
sation to be paid public officials is 
purely le^rislative question, not with¬ 
in judicial purview. 

Pa.—^Lawrence County v. Horner, 126 

A. 783, 281 Pa. 336. 

Bize of legislative committee 

The size of a committee appointed 
hy a state legislature to complete Its 
work after adjournment is a politi¬ 
cal matter and is outside the scope 
of judicial determination. 

Ark.—Russell v. Cone, 272 S.W, 678, 
168 Ark. 989. 

B5. N.T.—Hlrshfield v. Craig, 145 N. 

B. 816,. 239 H-T. 98, motion denied 
Hirshfleld v. Rinn, 14$ N.B. 726, 
240 N.T. 608. 

*95.6 Idaho.—^Luker v. Curtis, 136 P. 
2d 978. 64 Idaho 703. 

96JLO AJa.—Johnson v, Robinson, 192 
So. 412. 238 Ala 568. 

95.15 0.S.—Mulford v. Smith, 1>.C 
Ga, 24 P.Supp. 919, affirmed 69 S. 
CL 648. 307 U.S. 38, 88 L.Bd. 1092. 

95.SO II.S.—^Mulford Y. Smith, D.C. 
Ga. 24 P.Supp. 919. affirmed 59 S. 
CL 648, 307 U.S. 88, 83 L.Ed. 1092. 

96. Tenn.—Gilbreath v. WilletL 261 
S.W. 910, 148 Tenn. 92, 28 A.L.R. 
1147. 


Bcstrainlng legislative retSoluUoa 
The Judiciary may restrain the op¬ 
eration of a legislative action which 
is Illegal, unconstitutional, end ac¬ 
cordingly void. 

N.M.—State v, Graham. 270 P. 897, 
83 N.M. 504. 

Tenn.—GUbreath v. Willett, 261 S. 
W. 910, 148 TeniL 92, 28 AJL..R. 
1147. 

Session beyond coustitutloiuil period 
The judiciary department may on 
direct attack inquire whether legis¬ 
lature has attempted to exceed its 
jurisdiction by remaining in unad¬ 
journed session beyond constitution¬ 
al period. 

Fla.—^State ex rel. Cunningham v. 
Davis, 166 So. 289, 123 Fla. 41, re¬ 
hearing denied 166 So. 574, 122 Pla. 
700. 

Record of leglSXatLve action 
The judiciary may entertain appro¬ 
priate proceedings to determine 
whether purported record of legisla¬ 
tive action during regular session is 
actually record duly made under cir¬ 
cumstances importing conclusive ver¬ 
ity. 

Pla.—State ex reL Cunningham v, 
Davis, supra. 

96.5 TJ.S.—Otoe and Hissouria Tribe 
of Indians v. XT. S., CLCl., 181 F. 
Supp. 265. 

97- Tex.—Gotcher v. State, Civ.App., 
106 S.W.2d 1104. 

98. Cal.—^Riverside County ▼. San 
Bernardino County, 66 P. 788, 134 
CaL 517. 

99. MonL—Coldwater v. State High¬ 
way Commission, 162 P.2d 772, 118 
MonL 65. 

Wyo.—^Hjorth Royalty Co. v. Trus¬ 
tees of Dniversity of Wyoming, 222 
P. 9, 30 Wyo, 809. 

1. Mont.—^Fitzpatrick v. State Board 
of Examiners of Montana, 70 P.2d 
285, 105 MonL 234. 
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2. m.—Arms v. City of Chicago, 145 
KB. 407, 814 ILL 816. 

Tenn.—^Klllion v. City of Paris, 241 
S.W.2d 524, 192 Tenn. 446. 

Wis.—^Port Howard Paper Co. v. Fcx 
River Heights Sanitary DisL, Town 
of Ashwaubenon, 26 N.W.2d 661, 
250 Wis. 145. 

3. CaL—Spaulding v. Desmond, 207 
P. 896, 188 CaL 783. 

Mo.—Jennings v. ECinsey, 271 S.W. 
786, 308 Mo. 265. 

Ohio.—^Hile v. City of Cleveland, 141 
N.B. 86, 107 Ohio SL 144. 

Quasi-mnnlodpal corporation 
Istarotion 

Whether landowners have any 
right to participate in the adminis¬ 
tration of quasi-municipal corpora¬ 
tions, such as conservancy districts, 
by vote or otherwise, is not a ques¬ 
tion for the judiciary. 

Colo.—People v. Lee, 218 P. 683, 72 
Colo. 598. 

Crea'tion of offices aaud ftadsg of sala. 
ries 

N.Y.—Bateman v. City of ML Ver¬ 
non, 226 N.T.S. 496, 222 App.Div. 
416, affirmed 225 N.T.S. 791, 222 
App.Dlv. 416, affirmed 160 N.B. 361, 
247 N.T. 260. 

Or.—City of Enterprise T. - State, 69 
P.2d 953, 156 Or. 628. 

Ifeoessity for court 
The necessity for a city justice's 
court in addition to a township jus¬ 
tice of the peace is not a question 
for the courts. 

CaL—Platnauer v. Board of Sup’rs of 
Sacramento County, 226 P. 12, 65 
CaLApp. 666. 

Wisdom and policy of particular 
form of municipal government is not 
judicial question. 

Ala.—State ex reL Camp v. Herzberg, 
141 So. 558, 224 Ala. 636. 
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Public moneys. Questions relating to public mon¬ 
eys, their custody and expenditure, are usually re¬ 
garded as political and no concern of the courts;^ 
but whether a designated indebtedness for which 
the expenditure of public moneys is sought is for a 
public purpose within constitutional requirements 
has been held to be ultimately a question for the 
courts.® The allocation of public funds to sup¬ 
port officers or positions is a legislative prerogative 
^vith which the judiciary has no right to interfere, 
in the absence of specific authority from the legisla¬ 
ture.®-® 

Public office. Creating offices and positions,®-^o 
and the qualifications of the members of the leg¬ 
islature,®*^® are legislative matters that the 
court cannot interfere with. The manner in which 
title to a public office shall be acquired is a political 
question and not one for the judiciary;® nor can 
qualifications required by the constitution for pub¬ 
lic office be added to by lie judiciary.^ Moreover, it 
has been held, under constitutional provisions that 
each house of the state legislature shall judge the 
qualifications and elections of its own members, that 
it is not for the state judiciary to try title to a seat 
in the legislature.® On the other hand, matters that 
have been held to be not political, but judicial, in¬ 
clude whether an officer elected by tie people,® 
or appointed by the governor,has the qualifica- 
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tions required by law. It has also been held that the 
judicial department may through appropriate pro¬ 
ceedings determine the rights of claimants to a 
judicial office.ii Moreover, it has been held that 
constitutional provisions whereby the legislature 
shall judge qualifications of its members do not 
divest the judiciary of its power to determine wheth¬ 
er a particular individual is eligible to hold office as 
a member of the legislature.^® 

Under constitutional provisions requiring that ex¬ 
ecutive appointments to executive office be confirmed 
by one of the houses of the legislature, the right of 
a particular appointee to such office and whether he 
has been confirmed as required has been held to 
present a question for the determination of the 
judiciary.^® Of course, the judiciary has no power 
to pass on the eligibility of a candidate for office in 
the executive department where the constitution has 
withdrawn the question from the courts nor can 
the judicial department of government impose as a 
condition precedent to a candidate's right to have 
his name placed on an election ballot, that he be 
eligible to the office if elected, in the absence of any 
such requirement by the legislature.^® The judicial 
department cannot, in any event, under the guise 
of determining an incumbent's right to office, under¬ 
take to ascertain what particular individual is quali¬ 
fied or entitled to hold a particular public office.^® 


4 U.S.—Cincinnati Soap Co. v. TJ. 
S.. Neb., 57 S.Ct 764, 301 U.S. 308, 
81 L.Ed. 1122. 

Conn.—^Board of Education of Town 
of Stamford v. Board of Finance 
of Town of Stamford, 16 A.2d 601, 
127 Conn. 345. 

Pa.—^Leahey v. Farrell, 66 A,2d 577, 
862 Pa. 521—Sheets v. Armstrong, 
161 A. 859, 307 Pa. 385. 

Wis.—State v. Zimmerman, 197 N. 
W. 823. 183 Wis. 132. 

XMvertiiifir state fands ^ 

Colo.—Bedford v. Sinclair, 147 P.2d 
486, 112 Colo. 176. 

Congressioiial approprlatioiL as iiu 
vading states’ powers 

tJ.S.—Commonwealth of Massachu¬ 
setts V. Mellon, 43 S.Ct. 597, 262 
U.S. 447, 67 L..Bd. 1078. 

Beqniring deposit in. baalcs to earn 
interest 

Ind.—Storen v. Sexton, 200 N.B. 251, 
209 Ind. 689, 104 A.L..R. 1359. 

Appropriation to txecunuy of 
ipploes 

U.S.—Cincinnati Soap Co. v. U. S., 
Neb., 57 S.Ct. 764, 301 U.S. 308, 81 
L.Ed. 1122. 

6. Mass.—^In re Opinions of the Jus¬ 
tices, 67 N.B.2d 688, 320 Mass, 773, 
165 A.L.R. 807. 

Wash.—^Hust V. Kitsap County, 189 
P. 994. Ill Wash. 170. ] 

16 C. J.S.—46 


SGiegislative deolasatios. as to 
whether a particular indebtedness is 
for a public purpose is entitled to 
great weight under the text rule. 
Wash,—^Rust V, Kitsap County, su¬ 
pra. 

5.5 Fla.—Petition of Florida Bar, 61 
So.2d 646. 

5.10 Fla.—Petition of Florida Bar, 
supra. 

5-15 Ala.—^In re Opinion of the Jus¬ 
tices, 47 So.2d 586, 254 Ala. 160. 
N.H.—Petition of Dondero, 61 A.2d 
89, 94 N.H. 286. 

e. Tex.—State v. Owens, 63 Tex. 261. 

7. Mich.—Attorney Greneral ex rel. 
Cook V, O’Neill, 274 N.W, 446, 280 
Mich. 649. 

8. Fla.—State ex rel. Rigby v. Junk- 
in, 1 So.2d 177, 146 Fla. 347. 

N.C.—Alexander v. Pharr, 103 S.B. 
8, 179 N.C. 699. 

The circnmatance that facts were 
admitted did not confer on trial court 
power to adjudicate an issue that was 
within exclusive jurisdiction of state 
Senate. 

Ind.—^Lucas v. McAfee, 29 N.B.2d 588, 
217 Ind, 534. 

9. Fla.—State v. Gleason, 12 Fla. 
190. 

la Mo.—State v. Wright, 158 S.W. 
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823, 251 Mo. 325, Ann.Cas.l915A 
588. 

11. Tenn.—^Morrison v. Buttram, 290 
S.W. 399, 154 Tenn. 679. 

12. N.J.—Wilentz ex rel. Golat v. 
Stanger, 30 A.2d 885, 129 N.J.Law 
606. 

Okl.—State ex reL Cloud v. Election 
Board of State of Oklahoma, 36 
P.2d 20, 169 Okl. 363, 94 A.LuR. 
1007. 

13. Tex.—Denison v. State ex reL 
Allred, 61 S.W.2d 1022, 122 Tex. 
459. 

14. Tex,—^Kilday v. State ex rel. 
Candler, Civ.App., 76 S.W.2d 148, 
mandamus denied State ex rel. 
Candler v. Court of Civil Appeals, 
Fourth Supreme Judicial Dish, 75 
S.W.2d 253, 123 Tex. 549. 

15. Wis.—State v. Circuit Court for 
Marathon County, 190 N.W. 663, 
178 Wis. 468. 

16. La.—State ex reL Cyr v. Long, 
140 So. 13, 174 La. 169. 

R.L—^Bressler v. Board of Trustees 
of State Colleges, 21 A.2d 559, 67 R. 
L 269. 

Ctovemor holding office am menator 
Determination of whether one 
holding office as United States Sena¬ 
tor was entitled to remain in office 
as state governor was, under the 
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Questions as to the removal or recall of a public 
ofRcer are usually of a political character and not 
within the proper scope of the judiciary,as are 
questions as to the forfeiture of ofiices.^^*^ For ex¬ 
ample, the sufficiency of charges which will justify 
submission to the electors of the question whether a 
public officer shall be recalled involves a political 
matter with which the courts are not concerned;^* 
but whether proceedings for the recall of a public 
officer have been in conformity with constitutional 
and statutory provisions governing the subject is a 
matter for judicial determination,^^ as whether 
those attempting to institute recall proceedings have 
complied with applicable statutory provisions.^® 

A proceeding whereby a court orders summary 
examination in public of certain public officers to 
inquire into the wrongful acts of such officers for | 
the information of the government, has been held 
to be of a judicial nature and to involve the ex¬ 
ercise of the judicial function.^! 

Territorial divisions, classifications, and the like. 
The institution of a state government and its forms 
and powers, the institution of subdivisions of a state 
and the distribution of state powers thereto,2i-5 the 

text rule, held to be beyond the scope 
of the Judicial power. 

Xa.—S tate ex rel. Cyr v. Lonsr, 140 
Sa 13, 174 L.a. 1S9. 

17. Ala.—In re Opinion of the Jus¬ 
tices, 47 So.2d 586, 254 Ala. 160. 

17. Neb.—State v. Houston, 143 N. 

W. 796, 94 Neb. 446, 50 Li.R.X,N. 

S. , 227. 

17.6 Mo.—State ex inf. McKittrick v. 

Wymore, 119 S.W.2d 941, 348 Mo. 

98. 119 A.L..R. 710. 

Fla—State v. Tedder, 143 So. 

148, 106 Fla 140. 

19. Fla—State v. Tedder, supra 
Wash.—Gibson v. Campbell, 241 P. 

21,136 Wash. 467. 

20. Fla—State v. Tedder, 143 So. 

148, 106 Fla 140. 

21. N.T.—^Mitchel v. Cropsey, 164 N. 

T. S. 336, 177 App.Div. 668. 

JUdioial proceeding 

<1) A proceeding: of the tsrpe de¬ 
scribed in the text is not unconsti¬ 
tutional as a judicial proceeding:. 

N.Y.—Mitchel V. Cropsey, supia. 

<2) Judicial proceeding: defined see 
Actions S 1 h (4). 

21.5 Ohio.—City of Cincinnati v. 

RosX App., 109 N.F.2d 290, appeal 
dismissed Reitz v. Morr, 107 N.B.2d 
113, 158 Ohio St. 180. 

22. Minn.—State v. Holm, 238 N.W. 

494, 184 Mina 228, followed in 238 

“N.W. 792, 184 Minn. 647, reversed 
on other gnrounds 52 S.Ct. 397, 265 

U. S. 366, 76 Ii.Bd. 796. 


division of a state into congressional districts,*2 
determination of the need for, and the geographical 
boundaries of, dianged judicial districts, 22.6 the divi¬ 
sion of counties and creation of new ones,23 the 
classification of towns and cities,24 a change in a 
boundary line between the counties of a state,26 the 
creation, enlargement, or diminution of political dis¬ 
tricts,25.5 and the subdivision of coimties into polit¬ 
ical districts,26 are not matters concerning the ju¬ 
diciary; nor do matters pertaining to the creation 
or boundaries of municipalities,27 addition of land 
thereto,28 or the detachment of land therefrom,29 
ordinarily present questions for judicial determina¬ 
tion. So, also, with'respect to the formation and 
dissolution of school districts,20 the selection and 
location of county seats,8^ and the making and cor¬ 
rection of surveys of public lands.82 Further, pro¬ 
ceedings had by county commissioners with respect 
to the incorporation of a village are usually political 
in their nature and not judicial.83 

On the other hand, the question whether the 
boundaries of an incorporated village have been 
fixed in accordance with constitutional requirements 
is judicial.84 The legality of municipal boundaries 

ty Kaw Dra4nagre Dlst, 207 P.2d * 
457, 167 Kau. 887. 

Ky.—^Yount v. City of Frankfort, 255 
S.W.2d 632. 

Mo.—State ex rel. and to Use of Beh¬ 
rens V. Crlsmon, 188 S,W.2d 987 
354 Mo. 174. 

OkL—Sharp v. Oklahoma City, 74 
P.2d 383, 181 Okl. 425. 

29. Idaho.—“Village of Oakley v, 
Wilson, 296 P. 185, 50 Idaho 334. 

Kan.—Kowing v, Douglas County 
Kaw Drainage Dist, 207 P.2d 457, 
167 Kan. 387. 

Ky.—Yount V. City of Frankfort, 255 
S.W.2d 632. 

Mo.—State ex rel, and to Use of Beh¬ 
rens v. Crlsmon, 188 S.W.2d 937, 
354 Mo. 174. 

30. Tex.-.~Consolidated C o m m o n 

School Dist No. 5 v. Wood, Civ. 
App., 112 S.W.2d 231, error dis¬ 
missed—Simpson v. Pontotoc Com¬ 
mon County Dine School Dist No. 

81, av.App., 276 S.W. 449. 

31. N.Iil.—Orchard v. Board of 
Com’rs of Sierra Coimty, 76 P.2d 
41, 42 N.M. 172. 

92. U.S.—U. S. V. Redondo Develop¬ 
ment Co., N.M., 254 F. 666, 166 C. 
OA. 154. 

12 C.J. p 879 note 18. 

83. Ohio.—Bring v. Hollis. 35 Ohio 
Cir.Ct 477, 4 Ohio App. 45. 

84b Wls.—Fenton v. Ryan, 122 N.W. 

766, 140 Wls. 853. 

12 C.J. p 880 note 83. 


22.5 Ky.—Cornett v. Clements, 216 
S.W.2d 417, 809 Ky. 80. 

23. Mont—State v. Board of Com’rs 
of HiU County, 186 P. 147, 66 Mont 
355. 

Nev.—^Pershing County v; Sixth Ju¬ 
dicial District Court, 188 P. 814, 43 
Nev. 78. 

24. Ky.—Griffln v. Powell, 136 S.W. 
626, 143 Ky. 276. 

25. N.Y.-^ennlngs v. Watt, 268 N. 
Y.S. 424, 241 App.Div. 614, reversed 
on other grounds 190 N.B. 660, 264 
N.Y. 306, reargument denied 193 N. 
B. 287, 265 N.Y. 494. 

25.5 Kan.—Kowing v. Douglas Coun¬ 
ty Kaw Drainage Dist, 207 P.2d 
457, 167 Kan. 887. 

Mo.—Town of Alexandria v* Clark 
County, 231 S.W,2d 622. 

23. S.D.—State v. Richards, 245 N. 
W. 901, 61 S.D. 28. 

27. Kan.—Kowing v. Douglas Coun¬ 
ty Kaw 3Drainag6 Dist, 207 P.2d 
467, 167 Kan. 387. 

Mo.—State ex rel. and to Use of 
Behrens v. Crlsmon, 188 S.W.2d 
937, 854 Mo. 174. 

N.C.—Carolina-Virginla Coastal 

Highway v. Coastal Turnpike Au¬ 
thority, 74 S,E.2d 310, 237 N.C. 62. 

Tenn.—Town of Oneida v. Pearson 
Hardwood Flooring Co., 88 S.W.2d 
998, 169 Tenn. 449. 

Utah.—Application of Peterson, 66 P. 
2d 1196, 92 Utah 212. 

28. Kan.—Kowing v. Douglas Ooun^ 
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to the extent that they affect property rights is also 
a matter for the consideration of the judiciary.^® 
Whether certain areas were erroneously or fraudu¬ 
lently omitted from a survey made by a government 
surveyor has also been held not to be political but 
judicial.^^ 

§ 146. -Adoption of Constitution and 

Amendments 

It is a political question, not one for Judicial deter¬ 
mination, as to whether or not a new constitution has 
been adopted, although whether an amendment to a 
constitution has become a part thereof Is ordinarily con¬ 
sidered to be a question for the courts to determine. 

It is a political question, not one for judicial 
determination, as to whether or not a new consti¬ 
tution has been adopted.®*^ 

Whether an amendment to the existing constitu¬ 
tion has been duly proposed, adopted, and ratified in 
the manner required by the constitution, so as to 
become a part thereof, is ordinarily considered to be 
a question for the courts to determine,except 
where the matter has been committed by the con¬ 
stitution to a special tribunal with power to make a 
conclusive determination,^^ as where the governor 
is vested with the sole right and duty of ascertain¬ 


ing and declaring the result, in which case the 
courts have no jurisdiction to revise his decision.^® 
It is not, however, within the judicial power to de¬ 
termine whether the republican form of government, 
as guaranteed by the federal Constitution, is violated 
by an amendment of the state constitution,40.6 and 
the action of the people, at an election, in directing 
that a revised constitution be written and submitted 
for their approval, is a political question.^®*^® The 
question of efficacy of ratification of a proposed 
amendment, in the light of a previous rejection or 
an attempted withdrawal, is a political question,^®*^^ 
and where congress has provided no limitation of 
time for ratification of a proposed constitutional 
amendment, the question of what constitutes a rea¬ 
sonable time for ratification is a political question 
for determination by congress.^®-^® 

There exists authority to the effect that questions 
relating to a proposal to amend a constitution are 
political and not for the judiciaryIn the ab¬ 
sence of a clear violation, the legislature’s judgment 
as to what is related and what is not related in a 
proposed constitutional amendment should be re¬ 
spected by the courts.^^-® According to this line 
of authority, all of the steps indicated for adoption 


35* Fla.—state v. City of Home¬ 
stead, 130 So. 28, 100 Fla. 354, 361. 
BzOtiuiloiL of land from municipal¬ 
ity's boundaries may involve legality 
of boundaries as aifectibg property 
rights and thereby may be Judicial 
function. 

Fla—State v. City of Homestead, su¬ 
pra. 

se. N.D.—^Brlgnall v. HannsUi, 157 
N.W. 1042, U N.I>. 174. 

37, OkL—Frantz v. Autry, 91 P. 193, 
18 Okl. 561. 

12 C.J. p 880 note 85. 

33. Ala.—^In re Opinion of the Jus¬ 
tices, 47 So.2d 643, 254 Ala. 166— 
Storrs V. Heck, 190 So. 78, 238 Ala. 
196. 

Fla.—Gray v. Childs, 156 So. 274, 115 
Fla. 816. 

Ga.—^Towns v. Suttles, 69 S.BL2d 742, 
208 Ga. 838. 

Ind.—^Bennett v. Jackson, 116 NJSL 
921, 186 Ind. 5.33. 

La.—Corpus Secundum dted In 

Graham v. Jones, 3 So.2d 761, 767, 
198 La. 607—^Board of Liquidation 
of State Debt of Louisiana v. Whit¬ 
ney-Central Trust Savings Bank, 
122 So. 850, 168 La. 660. 

Md.—Hillman v. Stockett, 39 A.2d 
808, 183 Md. 641. 

Mass.—Loring v. Young, 132 N.E. 66, 
239 Mass. 849. 

Minn,—Winget v. Holm,. 244 N.W. 
331, 187 Minn. T8.-* 

OkL—Ck>xpa8 Jtiris dted. in. State v. 


State Election Board, 75 P.2d 861, 
862, 181 Okl. 622. 

Or.—Corpus Juris dted in Boyd v. 

Olcott, 202 P. 431, 438, 102 Or. 327. 
12 C.J. p 880 note 36. 

Formal or substantial changes 
Whether changes In a proposed 
constitutional amendment during the 
course of adoption are formal or 
susbtantiaJ has been held, necessar¬ 
ily, to be for the Judiciary, by rea¬ 
son of the rule stated in the text. 

Leu—^BosLTd of Liquidation of State 
‘ Debt of Louisiana v. Whitney-Cen¬ 
tral Trust & Savings Bank, 122 So. 
860, 168 tau 560. 

Compliance with fundamental law 
When a proposed constitutional 
amendment has been submitted to 
voters for approval or rejection, the 
single Inquiry for courts is whether 
the fundamental law has been com¬ 
plied with and whether amendment 
has received the sanction of popular 
approval in prescribed manner. 
Iia.-^raham v. Jones, 3 So.2d 761, 
198 La. 507. 

Gertiflcatlon of defeat of amendment 
Jurisdiction of courts to determine 
whether constitution has been amend¬ 
ed does not extend to total disregard 
of final action of state election board 
performed in strict conformity to law 
in certifying defeat of constitutional 
amendment on referendum election. 
OkL—State ex reL Williamson v. 
State Election Board, 135 P.2d 982, 
192 Okl. 275. 


39. Or.—Corpus Juris oltad in Boyd 
V. Olcott, 202 P. 431, 438, 102 Or. 
827. 

12 C.J. p 880 note 87. 

XU.Oregon, apparently, no such spe¬ 
cial tribunal other than the judiciary 
has been established. 

Or.—^Boyd v. Olcott, 202 P. 431, 102 
Or. 327. 

4a Md.—^Worman v. Hagan, 27 A 
616, 78 Md. 152, 21 L.RA, 716— 
MUes V. Bradford, 22 Md. 170, 85 
Am.D. 643. 

12 C.J. p 880 note 38. 

40.5 Or.—^Baum v, Newbry, 267 P. 
2d 220, 200 Or. 676. 

Beapportioiizaoat aanendmant 
Or.—Baum v. Newbry, supra. 

4aiO N.J.—^In re Application of 
Borg, 85 A2d 220, 131 N.J.Law 
104. 

4ai5 U.S.—Coleman v. Miller, Kan., 
59 S.Ct 972, 307 tJ.S. 433, 83 L.Bd. 
1385, 122 ALH. 695. 

40.20 U.S.—Coleman v. Miller, supra. 
4L OkL—Cress v. Estes, 142 P. 411, 
48 OkL 213. 

Bztra-l^rislative power of general 
assembly to initiate changes in con¬ 
stitution is a political matter and 
courts should review action of gen¬ 
eral assembly in exercising such pow¬ 
er with a deep sense of their own 
constitutional limitations. 

Ky.—^Funk v. Fielder, 243 S.W.2d 474. 

41.5 Md.—Hillman v. Stockett, 39 A 
2d 803, 183 Md. 841. 
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of constitutional amendments, such as submission to 
electors for ratification, must have been taken before 
the judiciary can consider whether or not such 
adoption has taken place and in consonance with 
this view, it has been held that, where amendments 
arise by way of the initiative process and are ap¬ 
proved by the electors, the judiciary cannot interfere 
pending legislative action required as an essential 
step to adoption."^5 Whether proposed amendments 
are void as being in conflict with each other will not 
be determined prior to their adoption>3-5 There 
exists, nevertheless, other authority to the effect that 
the courts may, in a proper case, interfere prior to 
the submission of a proposed constitutional amend¬ 
ment to the electors for ratification but it must 
be made clearly to appear that the constitution has 
been violated before the court is warranted in inter¬ 
fering,^5 and under that line of authority which 
recognizes the power of the judiciary to interfere 
in the case of proposed amendments prior to their 
submission to the voters for ratification, it has been 
held that, to justify judicial interference by injimc- 
tion, it must appear that the proposed amendment 
violates the federal Constitution in such manner as 
to render the amendment void and of no effect.^® 
Where the amendment has been approved and has 
become adopted and a part of the organic law, no 

42. Okl.—^McAlister r. State, 221 P. 

779. 96 Okl. 143--McAUster v. State, 

219 P. 1S4, 95 Okl. 200, 88 A.UR. 

1370. 

43. N.D.—State v. State Board of 
Canvassers, 172 N.W. 80, 44 N.l>. 

126. 

43.5 Md.—Hillman v. Stockett, 89 A. 

2d 803, 183 Md. 641. 

44. Fla.—Gray v. Childs, 156 So. 274, 

115 Pla. 816—Gray v. Wlnthrop, 

166 So. 270, 115 Pla. 721. 94 A.I 1 .R. 

804—Gray v. Moss, 166 So. 262, 116 
Pla. 701. 

Minn.—WinJet v. Holm, 244 H.W. 331, 

832, 187 Minn. 78. 

Form of ameggiameiit 

(1> **There seems to he no srood 
reason why the court should not in¬ 
terpose to save the trouble and ex¬ 
pense of submitting^ a proposed con¬ 
stitutional amendment to a vote, if 
it be not proposed in the form de¬ 
manded by the constitution, so that, 
though approved by the electors the 
courts would be compelled to declare 
it no part of the constitution.** 

Minn.—Winget v. Holm, supra. 

(2) Accordingly, whether proposed 
constitutional amendment presented 
for vote is multifarious is iudicijU 
auestion. 

Minn.—Wlnget v. Holm, supra. 

45. Fla.—Gray v. Childs, 156 So. 274, 

115 Pla. 816—Gray v. Wlnthrop, 

156 So. 270, 115 Fla. 721, 94 A.LuR. 


judicial inquiry can be undertaken to test the valid¬ 
ity of the amendment on the ground that sufficient 
notice of election was not g^ven,^®-® and after the 
amendment has been adopted, it is not subject to 
further judicial inquiry as to the legal sufficiency of 
the petition originating it.^®*l® 

In any event, whether an entire constitution is 
involved,^7 or merely an amendment,4® the federal 
courts will not attempt to pass on the legality of 
such constitution or amendment where its validity 
has been recognized by the political departments of 
the state government, and acquiesced in by the state 
judiciary. 

§ 147. -Apportionment of Members of 

' Legislative Bodies 

White a certain measure of discretion le vested in 
the state iegislatures in the matter of dividing the state 
into districts and apportioning representation In the 
houses of the legislature among such districts, whether 
this discretion has been abused by the legislature is a 
question for the Judiciary. 

Congress has full power and discretion in appor¬ 
tioning representation in the house of representa¬ 
tives among the several states, subject to the re¬ 
quirement of the federal Constitution that each state 
shall have at least one representative, and its action 
in the matter is not subject to judicial review.^® So, 

Gray v. Moss, 156 So. 262, 264, 116 
Pla. 701. 

othear wordm, it a duly pro¬ 
posed amendment to the state Con¬ 
stitution does not in terms so plain¬ 
ly. palpably, and inevitably violate 
some command or limitation of the 
Federal Constitution as to make the 
text of the proposed amendment nec¬ 
essarily void as €ui entirety. Its sub¬ 
mission to the voters should not be 
enjoined, as the state has a right to 
its operation to the extent that it 
does not violate paramoimt law, if it 
is adopted.** 

Pl^—Gray v. Moss, supra, 
iznpalriiig obllgatloii of contract 
Pla.—Gray v. Moss, supra. 

46.5 Ala.—^In re Opinion of the Jus¬ 
tices, 47 So.2d 643, 264 Ala. 166. 

46.10 Ariz.—^Renck v. Superior Court 
of Maricopa County, 187 P.2d 656, 

66 Ariz. 320. 

47. U.S.—^Luther v. Borden, R.L, 7 
How. 1, 12 LuBd. 681. 

Brlckhouse v. Brooks, aCVa., 165 
P. 634. 

U.S.—^Marsh v. Burroughs, C.C. 
Ga., 16 P.Cas.No.9,112, 1 Woods 
.. 463. 

49, D.a— U. S. V. Dennis, D.C., 72 P. 
Supp. 417, affirmed 171.P.2d 986, 84 
U.S.APP.D.C. 31, affirmed 70 S.Ct 
519, 339 U.S. 162, 94 Ii.Bd. 984, re¬ 
hearing denied 70 S.Ct 799, 339 U. 

S. 950, 94 Ii.Bd. 1864. 


804—Gray v. Moss, 166 So. 262, 116 
Pla. 701. 

N.D.—State v. State Board of Can¬ 
vassers, 172 N.W. 80, 44 N.D. 126. 
12 C.J. p 881 note 39. 

Wisdom or merit of amendment 

(1) *Tt is not for the courts to de¬ 
termine what is a wise proposed 
amendment or what Is an unwise one. 
With the wisdom of the policy the 
courts have nothing to do.** 

Pla.—Gray v. Childs, 166 So. 274, 279, 

115 Pla. 816. 

(2) Neither secretary of state nor 
reviewing court should be concerned 
with question of merit of constitu¬ 
tional amendment proposed by initia¬ 
tive petition filed with such officer, 
as resolution of such question rests 
with electorate. 

Colo.—Brownlovr v. Wunsch, 83 P.2d 
776, 108 Colo. 120. 

(3) Obscurity or wisdom of act 
proposing a constitutional amend¬ 
ment is in the first instance a ques¬ 
tion for the general assembly and in 
the latter instance for the people. 
Ky.—^Bte,tcher v. Meredith, 173 S.W. 

2d 665, 295 Ky. 194. 

(4) Courts have no right to ques¬ 
tion the wisdom or expedience of 
changes made in the constitution. 
Da.—Graham v. Jones, 3 So.2d 761, 

198 La. 607. 

46. Fla.—Gray v. Wlnthrop, 166 So. 
270, 115 Pla. 721, 94 A.L.R. 804_| 
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in the absence of a state constitutional provision 
controlling apportionment, a legislative apportion¬ 
ment of the state into congressional districts is not 
subject to review by the judiciary.50 Under the 
state constitutions, however, while a certain measure 
of discretion is vested in tihe legislatures in the mat¬ 
ter of dividing the state into districts and apportion¬ 
ing representation in both houses of the legislature 
among such districts,®"! whether or not this dis¬ 
cretion has been abused by the legislature by being 
exercised in defiance of the constitutional limita¬ 
tions thereon is a question for the judiciary.®^ Par- 
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tisan motives of the legislature are not a matter of 
judicial inquiry.®^-® The rule is sometimes stated 
to be that the making of a legislative apportion¬ 
ment is a legislative function and the exercise of 
political power, but that its validity when made is 
a matter of judicial cognizance when steps are taken 
to elect under the completed apportionment.®^ 

Subdivision of counties and cities^ SubcEvision 
of counties into districts,®^ and of cities into 
wards,®® has been held to be within the exclusive 
discretionary control of the legislative department. 


Neb.—State v. Boyd. 64 N.W. 252, 
36 Neb. 181. 19 227. 

60. TT.S.—Colegrove v. Green, HL. 66 
S.Ct 1198, 328 U.S. 649. 90 L.Bd. 
1432, rehearing denied 67 S.Ct 118, 
329 U.S. 826. 91 L.Bd. 701, reargu¬ 
ment denied 67 S.Ct 199, 329 U.S. 
828. 91 Ii.Bd. 703. 

n.C. —^Dennis v. U. S., 171 F.2d 986, 
84 U.S.APP.D.C. 31, affirmed 70 S.Ct 
619. 839 U.S. 162, 94 L.Bd. 734. 70 
S.Ct 799, 839 U.S. 950, 94 Ii.Bd. 
1364. 

Ky.—^Richardson v. McChesney, 108 

S. W. 322, 128 Ky. 863. 32 Ky.L.. 
1237, 129 Am.S.R. 299. 

61. Ala.—Wald v. Pool, 61 So.2d 869, 
255 Ala. 441. 

HI.—^Daly V. Madison County, 38 N. 

E.2d 160, 378 IlL 367. 

Ky.—^Ragland v. Anderson, 100 S.W. 
865, 125 Ky. 141, 80 Ky.L. 1199, 
128 Am.S.R. 242. 

Mass.—Graham v. Special Com’rs of 
Suffolk County, 27 N.B.2d 996, 306 
Mass. 237—Attorney General v. 
Secretary of Commonwealth, 27 N. 
E.2d 266, 806 Mass. 25. 

N.T.—Burns v. Flynn, 281 N.T.S. 
494, 165 Misc. 742, affirmed 281 N. 

T. S. 497, 245 App.Div. 799, af¬ 
firmed 198 N.B. 424, 268 N.Y. 601. 

N.C.—^Leonard v. Maxwell, 3 S.B.2d 
316, 216 N.C. 89, appeal dismissed 
60 S.Ct 176, 808 U.S. 616, 84 L.Bd. 
439. 

Compelling reapporiloamieiLt 
A state judiciary department can¬ 
not compel the state legislature to 
perform its duty to reapportion the 
state. 

HI.—People V. Blackwell, 173 N.B. 
760, 342 HI. 223—^Fergus v. Kin¬ 
ney, 164 N.E. 666, 333 Ill. 437, cer¬ 
tiorari denied 49 S.Ct 349, 279 U. 
S. 854, 73 L.Bd. 996. 

N.T.—Burns v. Flynn. 281 N.T.S. 494, 
155 Misc. 742, affirmed 281 N.T.S. 
497, 245 App.Div, 799, afidrmed 198 
N.B. 424, 268 NT. 601. 

Okl.—Romang v. Cordell, 243 P.2d 
677, 206 Okl. 369—Liattlng v, Cor¬ 
dell, 172 P.2d 397, 197 Okl. 369, fol¬ 
lowed In Temple v. Cordell, 172 P. 
2d 412, 197 Okl. 386—Hoyt v. Cor¬ 
dell, 172 P.2d 414, 197 OkL 386— 


Jones V. Freeman, 146 P.2d 564, 193 
Okl. 554, appeal dismissed 64 S.Ct. 
1288, 322 U.S. 717, 88 L.Bd. 1668. 
Wls.—Gtate ex rel. Broughton v. Zim¬ 
merman, 62 NW.2d 903, 261 Wis. 
398. 

Time apportioame&t mas 
In view of the fact that no action 
by legislature In making apportion¬ 
ment can control the action of sub- 
seQuent legislatures for more than 
five years, court cannot say whether 
legislature should provide that the 
reapportionment of representatives 
run from the year the apportionment 
is made or from the year when it 
should have been made. 

Me.—Opinion of the Justices, 94 A. 
2d 816, 148 Me. 404. 

Bleotioa at largo 

Where the legislature has failed to 
perform Its constitutional duty to re¬ 
apportion a state into districts, the 
Judiciary has no power to direct that 
additional members of state legisla¬ 
ture be elected at large, rather than 
by district, where the constitution 
provides for election by district and 
makes no provision for election at 
large. 

N.Y.—^Burns v. Flynn, 281 N.Y.S. 494, 
156 Misc. 742, affirmed 281 N.Y.S. 
497, 246 App.Div. 799, affirmed 198 
NR 424, 268 NY. 601. 

62. Idaho.—^Ballentine v. Willey, 31 
P. 994, 3 Idaho, Hash., 496, 96 Am. 
S.R. 17, 

Ill.—^People V. Adams County, 66 N. 

B. 1044, 186 HI. 288. 

Md.—^Murphy v. Bhey, 26 A- 993, 77 
Md. 80, 84. 

Mich.—Stevens v. Secretary of State, 
148 N.W. 97, 181 Mich. 199—Wil¬ 
liams V. State Secretary, 108 N.W. 
749, 145 Mich, 447—Board of Sup'rs 
of Houghton County v. Blacker, 62 
NW. 951, 92 Mich. 638, 16 L..R.A. 
482—Giddings v. Blacker, 52 NW. 
944, 93 Mich. 1, 16 L..R.A. 402. 

Neb.—^Rogers v. Morgan, 256 N.W, 
1, 127 Neb. 466—State v. Moor¬ 
head, 166 N.W. 1067, 99 Neb. 627. 
NY.—Sherrill v. O'Brien, 81 N.B. 
124, 188 NT. 185, 117 Am.S.R. 841 
—^Pendleton v. O'Brien, 79 N.B. 7, 
186 NT. 1—^Baird v. ^ngs Coun- 
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ty, 83 N.E. 827, 138 NT. 95, 20 L. 
R.A. 81. 

NC.—^People v. Canaday, 78 N.C. 198, 
21 Am.R. 465. 

Okl.—Corpus Juris Secnndnm cited In 
Jones V. Freeman, 146 P.2d 564, 
572, 193 OkL 554, appeal dismissed 
64 S.Ct. 1288, 322 U.S. 717, 88 LEd. 
1558. 

W.Va.—^Harmison v. Ballot Oomrs., 
31 S.B. 394, 45 W.Va. 179, 42 L.R.A. 
591. 

12 aj. p 881 note 46. 

Beason for role 

"The duty of dividing the author¬ 
ized number of representatives 
among the legal voters is in a sense 
political, yet so far as It affects con¬ 
trary to the Constitution the rights 
of citizens, such an infringement Is 
cognizable in the courts." 

Mass.—^Attorney General v. Suffolk 
County Apportionment Comrs., 113 
NB. 581, 224 Mass. 598. 
Nondiscretionary limitations 
"Courts have jurisdiction to enter¬ 
tain an action, pass upon the va¬ 
lidity of acts apportioning the state 
into senatorial districts, and to de¬ 
clare them Invalid for Infringement 
upon the Constitution, or for the fail¬ 
ure of the apportioning body to ob¬ 
serve the nondiscretionary limita¬ 
tions placed by the Constitution upon 
their authority in the formation of 
the districts." 

Mo.—State v. Hitchcock, 146 S.W. 40, 
53, 241 Mo. 433. 

52.5 Mass.—Attorney General v. Sec¬ 
retary of Commonwealth, 27 NB.2a 
265, 306 Mass. 25. 

53. Ind.—^Marion County v. Jewett, 
110 NR 553, 184 Ind. 63. 

54. Ind.—^Marion County v. Jewett, 
supra. 

Mass.—Graham v. Special Com’rs of 
Suffolk County, 27 N.R2d 955, 306 
Mass. 237. 

Tenn.—^Maxey v. Powers, 101 S.W. 
181, 117 Tenn. 881. 

65. Ky.—^Moore v. Georgetown, 105 
S.W. 905, 127 Ky. 409, 82 Ky.Li. 
815, 823. 128 Am.S.R. 349. 

Wis.—Gtate v. Milwaukee, 188 N.W. 
76, 150 Wis. 616. 
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but the courts have power to determine whether 
constitutional provisions have been violated.®* 

I 148 , -Elections 

Qeneraily, all matters relating to or affecting elec¬ 
tions are political questions and, as such, are not ques¬ 
tions for the judiciary. 


All matters relating to or affecting elections are, 
in the absence of controlling constitutional or stat¬ 
utory provisions to the contrary, politick questions 
and, as such, are not questions for the judiciary.57 
So, subject to express constitutional restrictions, all 
matters relating to the holding of elections^s and 
determining their results,including contests, 


66L Mass.—^Attorney-General v. Suf¬ 
folk County Apportionment Comrs., 
113 N'.B. 5S1, 224 Mass. 698. 

S7. U.S.—Saunders v. Wilkins, C.C. 

A. Va., 152 P.2d 235, certiorari de¬ 
nied 66 S.Ct. 1362, 328 U.S. 870, 90 
LJEd. 1640, rehearing- denied 67 S. 
CL 119. 

Ala.—^In re Opinion of the Justices, 
47 So.2d 5S6, 254 Ala. 160. 

Ga.—^Bullard v. Culpepper, 11 S,E.2d 
19, 190 Ga. 848—^Printup v. Adkins, 
103 S.B. 843, 150 Ga. 347. 

Brockett v. Maxwell, 38 S.E.2d 
176, 73 Ga.App. 667, followed in 
L.edbetter v. Maxwell, 38 S.E.2d 
179, 73 Ga.App. 667. 

HawalL—^Territory v. Tam, 36 Ha¬ 
waii 32. 

Ill.—Daly V. Madison County, 88 N.B. 
2d 160, 378 IlL 357. 

Ind.—State ex rel. Acker v. Reeves. 

96 N.E.2d 838, 229 Ind. 126. 

La.—^Reid v. BrunoL 96 So. 43, 153 
Iia. 490. 

Md.—Bowling V. Weakley, 30 A.2d 
791, 181 Md. 496. 

MonL—State ex reL Grant v. Eaton, 
133 P.2d 688 , 114 MonL 199. 

N.T.—Connolly v. Stand, 83 N.T.S.2d 
445, 192 Misc. 872, affirmed 82 N. 
T.S.2d 922, 274 App.Dlv. 877, af- 
nnned 82 N.E.2d 399, 298 N.Y. 658. 
Nr.D.—State v. Sherman, 245 N.W. 
877, 63 N.D. 9. 

Ohio.—^Marlin t. Board of Election 
of Cuyahoga County, App., 119 N. 

B. 2d 84—State ex rel. Raines v. 
Tobin, 42 H.R2d 1009, 69 Ohio App. 

59, affirmed 35 N.E.2d 779, 138 Ohio 
SL 468. 

Amos V. Board of Elections of 
Summit County, 15 Ohio Supp. 67, 
appeal dismissed 59 N.E.2d 389, 
74 Ohio App. 425. 

Or.—State ex reL Stadter v. Newhpy, 
222 P. 2 d 737, 189 Or. 691. 

Pa.—^In re Election of Tax Collector, 
Horsham Tp., 51 A.2d 692, 856 Pa. 

60. 

Tex.—Harrison v. Price, Civ.App., 
274 S.W.2d 575, error refused no 
reversible error—City of Honey 
Springs V. Templeton, Civ.App., 194 
S.W.2d 620, error reftxsed no revers¬ 
ible error—Richardson v. Mayes, 
Oiv.App., 223 S.W. 546, dismissed 
for want of jurisdiction—Shipman 
V. Jones, Civ.App., 199 S.W. 329. 

12 C,J. p 881 note 53. 

Wisdom of oanstmotioa project 
Ohia—State ex reL Schramm v. 
Ayres, 106 N.S.2d €80, 153 Ohio SL 
SO. 


58. U.S.—Smith v. Blackwell, C.C.A. 
S.C., 116 P.2d 186. 

Ark.—^Adams v. Whittaker, 195 S.W. 
2d 634, 210 Ark. 298. 

DeL—State ex rel. Biggs v. Corley, 
172 A. 415, 6 W.W.Harr. 135. 

Idaho.—^Fisher v. Masters, 83 P.2d 
212 , 59 Idaho 366. 

IlL—^Daly V. Madison County, 38 N.B. 
2d 160, 378 Ill. 357. 

Ky.—Stierits v. Kaufman, 234 S.W. 
2d 145, 814 Ky. 10. 

La.—^Reid v. Brunot, 96 So. 43, 153 
La. 490. 

Mich.—^People ex rel. Wright v. Kelly, 
293 NT.W. 866 , 294 Mich. 603. 

Minn.—State ex rel. McGrath v. 
Erickson, 281 N.W. 366, 203 Minn. 
390. 

Mont.—^Burgan & Walker v. State 
Highway Commission, 137 P.2d 
663, 114 MonL 459. 

N.Y.—Burke v. Kem, 38 N.B.2d 600, 
287 N.Y. 203. 

Nugent V. Quinn, 82 N.Y. S. 2d 242. 

N.C.—^Burgln v. North Carolina State 
Board of Elections, 198 S.E. 592, 
214 N.C. 140. 

N.D.—State ex rel. Andrews v. Quam, 
7 N.W.2d 738, 72 N.D. 344. 

Ohio.—State ex rel. Schwartz v. Leon¬ 
ard, 29 N.E.2d 619, 65 Ohio App. 
261. 

Or.—^Richardson v. Neuner, 194 P.2d 
989, 183 Or. 558. 

S.D.—State ex rel. Evans v. Riiff, 42 
N.W.2d 887, 73 S.D, 348. j 

Tex.—^Leslie v. Griffin, ComuApp., 25 1 
S,W.2d 820. 

Killam V. Webb County, Civ.App., 
270 S.W.2d 628—BUirfleld Independ¬ 
ent School DisL V. Streetman In¬ 
dependent School DisL, CivJLpp., 
219 S.W.2d 603, error refused no 
reversible error—City of Honey 
Springs v. Templeton, Civ.App„ 194 
S.W.2d 620, error refused no revers¬ 
ible erroiv—Austin v. City of Alice, 
Civ.App., 193 S.W.2d 290, refused no 
reversible error—^Thomas v. Mc- 
Gown, Civ.App., 94 S.W.2d 839— 
Kennedy v. Broughton, CivAuPP., 
70 S.W.2d 500—Noguess v. Burton, 
Clv.App., 10 S.W.2d 216—^Temple 
Lumber Co. y. Commission's* 
Court of Sabine County, Civ.App., 
239 S.W. 668 , dismissed for want of 
jurisdiction—Richardson v. Mayes, 
Civ.App., 223 S.W. 546, dismissed 
for want of jurisdiction. 

12 aj. p 881 note 54. 

<<This eompreh^ds the whole elec¬ 
tion, including every step and pro¬ 
ceeding necessary to its completion.** 
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Tex.—^Leslie v. Griffin, CoxmApp., 25 
S.W.2d 820. 

Bequiring name be placed on ballot 
Md.—‘President and Commissioners of 
Town of Elkton v. SweeL 119 A 
510, 141 Md. 614. 

Pa.—Wasson v. Woods, 109 A 214, 
265 Pa. 442. 

Tex.—^Dickson v. Strickland, 265 S. 
W. 1012, 114 Tex. 176. 

Kllday V. State ex reL Candler, 
Clv.App., 75 S.W.2d 148, mandamus 
denied State ex reL Candler v. 
Court of Civil Appeals, Fourth Su¬ 
preme Judicial DisL, 76 S.W.2d 263, 
123 Tex. 549. 

Wis.—State v. Circuit Court for Mar- 
• athon County, 190 N.W. 663, 178 
Wis. 468. 

Told election 

That an election <^led and held 
is void does not alter the operation 
of the text rule. 

Tex.—Winder v. King, Com.App., 1 
S.W.2d 687. 

Adamson v. Connally, Civ.App., 
112 S.W.2d 287. 

59. Ga.—^Printup V. Adkins, 103 S. 
B. 843, 150 Ga 347. 

Ind.—State ex rel., Beaman v. Cir¬ 
cuit Court of Pike County, 96 N.E. 
2d 671, 229 Ind. 190. 

N.Y.—In re Goldin, 12 N.Y.S.2d 481, 
171 Misc. 769, 761. 

Tex.—^Leslie v. Griffin, Com.App., 26 
S.W.2d 820. 

Thomas v. McGown, Civ.App., 94 
S.W.2d 839—^Kennedy v. Broughton, 
Civ.App., 70 S.W.2d 600—^Richard¬ 
son V, Mayes, 'Civ.App., 223 S.W. 
546, dismissed for want of jurisdic¬ 
tion—^Lyle V. Longan, Giv.App., 162 
S.W. 1166. 

12 C.J. p 881 note 55. 

60. La.—Reid v. Bruhot, 96 So. 43, 
153 La. 490. 

N.D.—State ex reL Schmeding v. 
District Court of Sixth Judicial 
DisL in and for Morton County, 
271 N.W. 187, 67 N.D. 196. 

Ohio.—Williams' v. O’Neill, 62 N.E. 
2d 868 , 142 Ohio SL 467—McClin- 
tock V. Sweitzer, 34 N.E.2d 781, 138 
Ohio SL 824—^Foraker v. Township 
of Perry Rural School DisL Board 
of Education, 199 N.E. 74, 130 Ohio 
SL 243. 

Kinsey v. Garver, ConouPL, 91 N. 
E.2d 54. 

Tex.—Carter v, Tomlinson, 227 S.W. 

2d 795, 149 Tex. 7. 

12 C.J. p 881 note 56. 

Prior to completion of ^ election 
the judiciary cannot entertain actions 
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have been held to he outside the range of judicial 
action. 

On the other hand, it has been held that in the 
absence of legislation prescribing what shall con¬ 
stitute a lawful election, whether an election of 
public oflScers has been in accordance with law is 
for the judiciary.®! Moreover, where the legisla¬ 
tive department has by statute prescribed election 
procedure in a given situation, the judiciary may 
determine whether a particular election has been in 
conformity with such statute,and, particularly, 
whether such statute has been applied in a way to 
deny or transgress on constitutional or statutory 
rights of a citizen, taxpayer, and voter.®^ Under 
a statute conferring on the judiciary power to deter¬ 
mine contests of elections, that branch of govern¬ 
ment may constitutionally exercise the power thus 
conferred;®^ and it is within the power of the 
judiciary to inquire into, and pass on, the sufficiency 
of a petition for a referendum election®® and the 
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performance by officers of ministerial functions in 
connection with elections,®® as well as the validity 
of the statute under which the ministerial officer 
acts, or refuses to act.®7 Determination of the ques¬ 
tions for whom a ballot has been cast in an elec¬ 
tion,®® and whether a majority in fact of the votes 
cast on a proposition is by fraud converted into a 
minority on the face of the election returns,®® have 
been held not to be political but for the judiciary. 

Political parties; nominations. Matters relating 
to political parties, primaries, and their management 
of party affairs are usually regarded as political 
questions and outside the range of judicial con¬ 
sideration nor are contested nominations for 
the judiciary.'^! The declarations and qualifications 
for nomination of candidates for public office belong 
to the political branch of the government.^!*® The 
determination of what time in the orderly conduct 
of elections the right of a candidate to withdraw 
his name from nomination should terminate is a 


to contest such election. In the ab¬ 
sence of constitutional or statutory 
provisions conferring such rights 
upon the courts. 

Tex.—^Leslie v. GrifBn, Com.App., 26 
S.W.2d 820. 

61. Ga.—Thompson v. Talmadge, 41 
S.E.2d 883, 201 Ga. 867. 

Wis.—State.V. Kohler, 228 N.W. 896, 
200 Wis. 618, 69 348. 

62. Ky.—Board of Registration 
Corners V. Campbell, 66 S.W.2d 713, 
261 Ky. 697, 

N.X—Application of Wene, 97 A. 2d 
748, 26 N.J.Super. 368, affirmed 98 
A.2d 678, 13 N.J. 186. 

Tex.—Consolidated Common School 
Diet No. 5 v. Wood. Clv.App., 112 
S.W.2d 281, error dismissed. 

Proper administration of primary 
law 

Iia.—State ex reL Ward v. Board of 
Sup’rs of Elections, Parish of 
Rapides, 178 So. 726, 186 La. 949. 

63. Ky.—^Board of Registration 
Com’rs V. Campbell, 66 S,W.2d 713, 
251 Ky. 697. 

N.T.—Crane v. Voorhis, 178 N.E. 169, 
267 N.T. 298, 78 A.L.R. 894. 

Warren v. Brown, 234 N. 
W. 38, 67 S.I>. 628. 

66 . Or.—State v. Olcott, 125 P. 303, 
62 Or. 277. 

66 . Mass.—^Banks v. Election Com’rs 
of Boston, 99 N.E.2d 766, 827 Mass. 
609. 

N.D.—State v. Meyer, 127 N.W. 834, 
20 N.B. 628, 

12 CJ, p 882 note 61. 

Compelling reoanvass of votes o^ 
Del.—State ex reL Wahl v. Richai^, 
64 A.2d 400, 6 Terry 566. 


67. Ohio.—State v. Hildebrant, 114 
N.E. 55, 94 Ohio St. 154. 

68. N.H.—Stearns v. O’Dowd, 101 
A. 31, 78 N.H. 358. 

69. N.T.—Schieffelin v. Komfort, 149 
N.T.S. 264, 86 Misc. 678, affirmed 
149 N.T.S. 65, 163 App.Div. 741, 
affirmed 106 N.B. 675, 212 N.T. 620. 

70. Ala.—Smith v. McQueen, 166 So. 

I 788, 232 Ala. 90. 

Ark.—Williamson v. Montgomery, 61 
S.W.2d 987, 185 Ark. 1129. 

Pla.—Alexander v. Booth, 56 So. 2d 
716. 

Ga.—^Hooper v. Almand, 25 S.E.2d 778, 
196 Ga. 52. 

Ind.—State v, Marlon Circuit Court, 
145 N,B, 883. 

Ky.—Smith v, Howard, 120 S.W.2d 
1040, 276 Ky. 165—Vallandingham 
V. Pinnell, 70 S.W,2d 929, 253 Ky. 
820. 

Md.—Vaughan v. Boone, 62 A.2d 351, 
191 Md. 515. 

Minn. — Democratic - Farmer - Labor 
State Central Committee v. Holm, 
33 N.W.2d 831, 227 Minn. 52. 

Miss.—^Wood V. State, 142 So. 747, 
169 Miss. 790. 

N.C.—^Burgln v. North Carolina State 
Board of Elections, 198 S.E. 592, 214 
N.C. 140—Brown v. Costen, 96 S.B. 
659, 176 N.C. 68, 

Tex.—^Koy v. Schneider, 221 S.W. 880, 
110 Tex. 369. 

Couch V. HilL Civ.App.. 10 S.W. 
2d 170, error dismissed. 

W.Va.—State ex rel. Robertson v. 
Kanawha County Court, 48 SJS.2d 
846, 181 W.Va. 621—State v. Field¬ 
er, 167 S.B. 697, no W.Va. 240. 

12 C.J. p 879 notes 28, 24. 

'**The courts have no power to in¬ 
terfere with the judgments of the 
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constituted authorities of establish¬ 
ed political parties in matters in¬ 
volving party government and dis¬ 
cipline, or to determine disputes 
within a political party as to the 
regularity of the election of its ex¬ 
ecutive officers.” 

Ark,—^Williamson v. Montgomery, 61 
S.W.2d 987, 990, 185 Ark. 1129. 

Rule of party 

Ark.—Williamson v. Montgomery, su¬ 
pra. 

Sacuxing recognitloa. of political par. 
ty 

The alleged fact that under exist¬ 
ing statutes a very expensive and 
cumbersome proceeding is required 
to secure effective official recognition 
of a political party by the ^^arlous 
election officials does not give the 
supreme court the right to devise a 
better procedure, since, assuming 
that a better procedure can be de¬ 
vised, the remedy is legislative, and 
not judicial. 

Ariz.—Graham v. Moore, 105 P.2d 962, 
56 Ariz. 106. 

Quo warranto 

A petition for writ of quo warranto 
to inquire into respondent’s right to 
hold office of chairman of state demo- 
cratio executive committee was not 
demurrable as seeking to enforce a 
purely political right beyond court’s 
power to adjudicate. 

Ga.—^Morris v. Peters, 46 S.E3.2d 729, 
203 Ga. 350. 

71. Kan.—Allen v. Burrow, 77 P. 
555, 69 Kan. 812, 2 Ann.Cas. 539. 

TLB Ala.—State v. Albritton, 87 So. 

2d 640, 251 Ala. 422. 

Ohio.—Marlin v. Board of Election of 
Cuyahoga County, App., 119 N.E.2d 
84. 
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political matter.^-1® On the other hand, it has been 
heJd that where a statute relating to the mode of 
making nominations is applicable, the question 
whether a particular nomination is in violation of 
the statute is a judicial and not a political one.^^ 
It has also been held that the right of a political 
party's committee to oust a member for certain 
grounds is not outside the purview of the judicial 
power of a state court as a political question.^3 
Moreover, it has been held that a statute conferring 
on the courts power to determine the result of an 
election is not unconstitutional as delegating to the 
courts a political function.'^^ A statute making the 
signatures of a certain number of votes to a peti¬ 
tion necessary to an independent nomination may 


be declared unreasonable and void by the judiciary: 
but it is for the legislature, and not for the courts, 
to prescribe the number’of signatures that shall be 
required.75 Whether an election law should be 
amended to give an independent group the same 
status as a regular political party with respect to 
nominations by petition is a legislative matterJ5.5 

§ 149. -Taxation and Assessments 

The legislative rather than the Judicial branch of the 
government has full and uncontrolled discretion in mat¬ 
ters relating to the Imposition of taxes. 

The power of levying taxes is legislative rather 
than judicial.^fi Accordingly, subject to constitu¬ 
tional limitations restricting the same, the power of 


7X.I0 Mass.—Manser v. Secretary of 
Commonwealth, 16 N.ELSd 868, 301 
Mass. 264. 

72. Tex.—Gilmore v. Waples, 188 S. 

W. 1037, 108 Tex. 167. 

12 C.J. p 881 note 58. 

73- Tex.—Scurry v. Nicholson, Civ. 
App., 9 S.W.2d 747, reversed on 
other grounds Nicholson v. Scurry, 
28 S.W.2d 512, 119 Tex. 260. 

74. Lia.—^Marrero v. Middleton, 59 
So. 791, 131 La. 372. 

Tex.—^Ashford v. Goodwin, 131 S.W. 
635, 103 Tex. 491, Ann.Cas.l913A 
699. 

12 CJ. p 882 note 69. 

75. N.T.—^People v. Smith, 187 N.Y. 
S. 177, modided on other grounds 
137 N.Y.S. 387. 152 App.Dlv. 614. 
modified on other grounds 206 N.R 
231, 99 N.HL 568. 

7S.5 N.Y.—^Young v, Heffeman, 66 N. 
Y.a2d 423, 187 Misc. 604, affirmed 
70 N.B.2d 411, 296 N.Y, 697, OrsinI 

V. Heffeman. 70 N.B.2d 581, 296 
N.Y, 698 and Klein v. Heffeman, 
70 N.B.2d 631, 296 N.Y. 699. 

7& U.S.—Masonite Corp. v. Fly, C. 
A.Miss., 194 F.2d 257—Sovereign 
Camp, W. O. W. v. Gillespie, CC.A. 
Arlc, 87 F.2d 944, certiorari de¬ 
nied Gillespie v. Sovereign Camp. 

W. O. W., 57 S.Ct. 925, 301 U.S. 
€98. 81 L.Ed. 1363—Yell County, 
Ark. V. Gillespie, C.C.A.Ark., 87 F. 
2d 944, certiorari denied Gillespie 
V. Yell County. Ark., 67 S.Ct. 925, 
301 U.S. 698. 81 L.Ed. 1363. 

Mitten Bank Securities Corpora¬ 
tion V, U. S.. D.aPa., 24 F.Supp. 
198—^In re Owl Drug Co., D.C.Nev., 
21 F.Supp. 907—Lehigh Valley R. 
Co. of New Jersey v. Martin, D. 
CN.J., 19 F.Supp. 63. 

City Ry. Go. v. Beard. D.C.Ohio, 
233 F. 313. 

Ala.—^Beeland Wholesale Co. v. 
Kaufman, 174 So. 516, 234 Ala. 249 
—^Phelps V. Union Bank & Trust 
Co., 142 Sa 562, 226 Ala. 238, af¬ 
firmed 53 S.Ct. 321, 288 U.S. 181,1 
77 L.Ed. 687, 83 A.L.R. 1438. I 


Ariz.—Smotkin v. Peterson, 236 P.2d 
743. 73 Ariz. 1. 

Ark.-Williams v. Parnell; 61 S.W.2d 
863, 185 Ark. 1105. 

Cal.—Ingels v. Riley, 68 P.2d 939, 6 
Cal.2d 164. 103 A.L.R. 1—Cowart 
V. Union Paving Co., 14 P.2d 764, 
216 CaL 376. 83 A.L.R 1186. 

Fla.—State ex rel. Dos Amigos v. 

Liehman, 131 So. 633, 100 Fla 1313. 
Idaho.—^Dlefendorf v. Gallet, 10 P.2d 
307, 51 Idaho 619. 

IlL—People ex reL Schmulbach v. 
City of St Louis, Mo., 97 N.B.2d 
252. 408 IlL 491—People ex rel. 
Schlaeger v. Siebel, 67 N.B.2d 878, 
388 IlL 98—^PeopIe ex rel. Toman 
V. Central Plaza Hotel Corp., 80 N. 
B.2d 670, 375 IlL 114—People v. 
Peoples Gas Light & Coke Co., 11 
N.E.2d 929, 367 IlL 436—People v. 
Commonwealth Edison Co., 11 N.E. 
2d 408. 367 Ill. 260—People ex rel. 
Schaefer v. New York, C. & St L. 
R. Co., 187 N.B. 443, 868 IlL 618— 
Cook County v. Columbia Ins. Co. 
of Jersey City, 160 N.R 861, 329 
IlL 189. 

lud.—^Peden v. Board of Review of 
Cass County, 196 N.B. 87. 

Iowa—Corpus Juris Secundum dted 
in Reconstruction Finance Corpora¬ 
tion V. Delhi, 296 N.W. 386, 390, 229 
Iowa 1276. 

Kan.—Cow Creek Valley Flood Pre¬ 
vention Ass’n V. City of Hutchin¬ 
son, 200 P.2d 299, 166 Kan, 78. 

Masa—Old Colony R. Co. v. Assess¬ 
ors of Boston, 35 N.B.2d 246, 809 
Masa 439. 

Mich.-School Dist of City of Pon¬ 
tiac v. City of Pontiac, 247 N.W. 
474, 262 Mich. 338, rehearing de¬ 
nied 247 N.W, 787, 262 Mich, 838. 
Mo.—State ex rel. Jacoby v. Mis¬ 
souri VaL Drainage Dist of Holt 
County. 186 &W. 2 d 800, 863 Mo. 
1005—^Mudd V. Wehmeyer/ 19 S.W. 
2d 891, 323 Mo. 704. 

Standard Inv. Co. v. Stephensmei- 
er, App., 117 S.W.2d 620. 

N.Y.—^People ex reL Clark v. Gil¬ 
christ 163 N.R 39, 243 N.Y. 173 . 
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In re Mollenhauer*s Will, 13 NY 
S.2d 619, 267 App.Div. 286—In re 
Wadhams* Estate, 292 N.Y.S. 102 
249 App.Dlv. 271. 

In ire Henner, 211 N.Y.S. 834, 125 
Misa 472, affirmed 216 N.Y.S. 844 
217 App.Div. 786. 

In re Foreclosure of Tax Liens 
Borough of Brooklsno, 182 N,Y.S.2d 
867. 

N.C.—Person v. Doughton, 120 S.R 
481, 186 N.C. 723—^Person v. Board 
of State Tax Corners, 115 S.B. 336. 
184 N.C. 499. 

N.D.—State ex reL Haggart v. Nich¬ 
ols, 266 N.W. 859, 66 N.D. 366. 
Ohio.—City of Cincinnati v. Board of 
Education of City School Dist 
of City of Cincinnati, 27 N.E. 2 d 
413, 63 Ohio App. 649, appeal dis¬ 
missed 81 N.E.2d 440, 137 Ohio St 
668 —Llnch v. Heuck, 16 N.B. 2 d 
613, 68 Ohio App. 406. 

Okl.—^In re Thomas* Estate, 136 P. 
2d 929, 192 OkL 409—State v. 
Kirchner, 90 P.2d 1066, 186 Okl. 
129—State v. Shamblin, 90 P.2d 
1053, 185 Okl. 126—Simmons v. 
Stuckey, 241 P. 124, 113 OkL 200. 
Or.—State v. Blusher, 248 P. 368, 119 
Or. 141, 58 A.L.R. 114. 

I S.C.—State ex rel. Edwards v. Os¬ 
borne, 11 S.R2d 260, 195 S.a 296. 
Tex,—City of New Braunfels v. City 
of San Antonio, Civ.App., 212 S.W. 
2d 817, refused no reversible error. 
Va.—^Pembroke Limestone Works v. 
Commonwealth, 134 S.R 721, 146 
Va. 644. 

Wash.—Gmen v. Tax Commission, 
211 P.2d 651, 35 Wasli.2d 1— 

American Smelting & Refining Co. 
V. Whatcom County, 124 P.2d 968, 
13 Wash.2d 295—City of Tacoma v. 
Tax Commission, S3 P.2d 899, 177 
Wash. 604—^Pacific Telephone & 
Telegraph Co. v. City of Seattle, 21 
P.2d 721, 172 Wash. 649, affirmed 
64 act 883, 291 U.S. 800, 78 LBd. 
810. 

Wls.—City of Appleton v. Bachman, 
220 N.W. 393, 197 Wls. 4—State v. 
Railroad Commission of Wiscozisin, 
220 N.W. 890, 196 Wls. 410. 
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the legislature in matters of taxation is supreme | and not subject to control by the judiciary,^*^ So, 


wyo_^Brewer v, Folsom Bros, Co., 

5 P2d 288, 43 Wyo. 433, rehearing 
denied 7 P.2d 224, 43 Wyo. 617. 

00190 of constmiiigr tax law 
The judicial department cannot, 
either by itself or in combination 
with the executive department, im¬ 
pose a tax either directly, or indi¬ 
rectly under the guise of construing 
a tax law. 

tr S.— Philadelphia Storage Battery 
Co. V. ILiederer. D.C.Pa., 21 F.2d 320. 

Particular cousideratioas for legisla¬ 
ture, uot for Judiciary 

( 1 ) Motives for imposing a tax 
which is within reach of the lawful 
power of the legislature, 

■p’s_^Fernandez v. Wiener, La., 66 

s!ct. 178, 326 U.S. 340, 90 L.Ed. 
116, rehearing denied 66 S.Ct. 625, 
327 U.S. 814, 90 L.Bd. 1038—Henne- 
ford V. SiliLS Mason Co., Wash., 67 
act. 624, 300 U.S. 677. 81 L.Ed. 
814—A. Magnano Co. v. Hamilton, 
Wash., 64 act. 699. 292 U.S. 40, 78 
L.Bd. 1109. 

Jackson v. State Board of Tax 
Com'rs of Indiana, D.C.Ind., 38 F. 
2 d 652, reversed on other groimds 
State Board of Tax Com’rs of In¬ 
diana V. Jackson. 61 S.Ct 640, 283 
U.S. 627, 76 L.Bd. 1248, 73 A.L.R. 
1464, 76 A.L.R. 1636. petition grant¬ 
ed 51 act 651. 76 L.Bd. 1474. 

U. S. V. Adams, D.C.Fla., 11 F. 
Supp. 216. 

Hampton, Jr., & Co. v. U. S„ 14 
CtCustApp. 360, affirmed J. W. 
Hampton, Jr., & Co. v. U. S., 48 
act 348, 276 U.S. 394, 72 L.Ed, 
624. 

La.—State v. Arthur Duvic’s Sons, 
170 So. 23. 185 La. .647. 

Md.—Brown v. State, 9 A.2d 209, 177 
Md. 321. 

Mich.—C. F. Smith Co. v. Fitzgerald, 1 
269 N.W. 862, 270 Mich. 669, ap-1 
peal dismissed C. F. Smith Co. v. | 
Atwood, 66 act 116, 206 U.S. 659, 
80 L.Ed. 470. 

( 2 ) Necessity or expediency of par¬ 
ticular tax law. 

Colo.—City and County of Denver v. 

Lewin, 105 P.2d 864, 106 Colo. 331. 
Iowa.—^Tolerton & Warfield Co. v. 
Iowa State Board of Assessment 
and Review, 270 N.W. 427. 

Ky.—Commonwealth v. St Matthews 
Gas & Elec. Shop, 262 S.W.2d 673. 
Or.—State v. Slusher. 248 P. 868 , 119 
Or. 141, 68 A.L.R. 114. 

(3) Scheme or system of taxation. 
U.S,—Commissioner of Internal Rev¬ 
enue V. General Gas & Electric Coi> 
poration, C.C.A., 72 F.2d 364, cer¬ 
tiorari denied General Gas & Elec¬ 
tric Coiiporation v. Commissioner 
of Internal Revenue, 65 S.Ct 210, 
293 U.S. 618, 79 L.Ed. 706—lAter- 
state Busses Corporation v. Blodg¬ 
ett, D.CConn., 19 F. 2 d 266, affirmed 


48 S.Ct 230, 276 U.S. 246, 72 L.Ed. 
651. 

Ill.—^People ex rel. Brenza v. Gebbie, 
126 N.E.2d 657, 5 IlL2d 665. 

(4) Whether a tax law is eauita- 
ble and just or arbitrary, oppressive, 
and confiscatory. 

U.S,—U. S. V. Allegheny County, Pa., 
64 S.Ct 908, 322 U.S. 174, 88 KEd. 
1209. 

Morton Salt Co. v. City of South 
Hutchinson, C.C.A^Kan., 159 F.2d 
897—Commissioner of Internal 
Revenue v. Columbia River Paper 
Mills. C.C.A.9. 127 P.2d 668 . 

Interstate Busses Corporation v. 
Blodgett. D.aConn., 19 F.2d 266, af¬ 
firmed 48 S.Ct. 230, 276 U.S. 246, 
72 L.Bd. 651. 

Williams Inv. Co. v. U. S., CtCl., 

8 F.Supp. 225. 

Colo.—City and County of Denver v. 

Lewin. 106 P.2d 864, 106 Colo. 381. 
Mich.—^Thoman v. City of Lansing, 
24 N.W.2d 218, 316 Mich. 566. 

N.C.—B. B. Ficklen Tobacco Co. v. 
Maxwell. 199 S.B. 406, 214 N.C 
367. 

N.D.—State ex rel. Haggart v. Nich¬ 
ols, 265 N.W. 869, 66 N.D. 355. 

Ohio.—Angell v. City of Toledo, Com. 
PL, 88 N.B.2d 695, affirmed 91 N. 
E.2d 250. 158 Ohio St. 179. 

Foerster v. Poerster, Prob., 122 
N.E.2d 814. 

Or.—^Eugene Theatre Co. v. City of 
Eugene, 243 P.2d 1060, 194 Or. 603. 
Pa.—Commonwealth v. Girard Life 
Ins. Co., 158 A. 262, 305 Pa. 558, 
83 A.L.R. 460, affirmed Girard Life 
Ins. Co. V. Commonwealth of Penn¬ 
sylvania, 63 act. 94, 287 U.S. 570, 
77 L.Bd. 601. 

Tex.—Slater v. Ellis County Levee 
Improvement Dist. No. 9, 86 S.W. 
2d 1014, 120 Tex. 272. 

Wls.—^Town of Amnicon v. Kimmes, 
24 N.W.2d 592, 249 Wis. 321—^Tiger- 
ton Lumber Co. v. Village of Tiger- 
ton. 224 N.W. 124. 198 Wis. 377, 

(5) Wisdom of a tax as poUcy of 
government or economics. 

U.S.—State Board of Tax Com’rs of 
Indiana v. Jackson, 61 S.Ct. 640, 
283 U.a 527, 75 L.Ed. 1248, 73 A 
L.R. 1464, 75 A.L.R. 1586, petition 
granted State Board of Tax Com’rs 
of State of Indiana v. Jackson, 61 
act. 661, 75 L.Bd. 1474. 

Ky.—Commonwealth v. St, Matthews 
Gas & Elec, Shop, 252 S.W.2d 673. 
TVr fy»Ti. —^Thompson-Parker Holding Co. 
v. Bjomson, 263 N.W. 110, 191 
Minn. 271—^Reed v. Bjomson, 263 
N.W, 102, 191 Minn. 264. 

N.Y.—Gtexfleld v. New York Tele¬ 
phone Co., 278 N.Y.S. 752, 164 Mlsc. 
869. affirmed 198 N.B. 398, 268 N.Y. 
549. 

Pa. —^Blauner*s v. City of Philadel¬ 
phia, 198 A. 889, 330 Pa. 342. 
Wash.—^Van Dlest v. Yakima Coun¬ 
ty, 65 P.2d 1080. 189 Wash. 411. 
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Wis.—^Household Finance Corp. v. 
Wisconsin Dept, of Taxation, 61 
N.W.2d 658, 260 Wis. 636. 

Wis.—^Tigerton Lumber Co. v. Vil¬ 
lage of Tigerton, 224 N.W. 124, 198 
Wis. 377. 

12 C.J. p 882 note 79. 

< 6 ) Weighing of social policies and 
determination of respective values 
to be assigned conflicting but legiti¬ 
mate business enterprises. 

N.C.—^E. B. Ficklen Tobacco Co. v. 
Maxwell, 199 S.B. 406, 214 N.C. 
367. 

(7) Practical difficulties in the ap¬ 
plication of provisions of act. 

U.S.—Commissioner of Internal Rev¬ 
enue v. Columbia River Paper 
Mfils, C.C.A.9, 127 F,2d 658. 

77- U.S.—^U. S. V. Kahriger, Pa., 73 
S.Ct 510, 345 U.S. 22 , 97 L.Bd. 764, 
rehearing denied 78 S.Ct. 778, 845 

U. S. 931, 97 L.Bd. 1360. 

Mitten Bank Securities Corpora¬ 
tion V. U. S.. D.CPa. 24 F.Supp. 198. 
Ala.—^Barefleld v. State, 79 So. 896, 
16 AJa.App. 491. 

Colo.—City and County of Denver 
v. Lewin, 105 P.2d 864, 106 Colo. 
331. 

HI.—^People ex rel. Gill v. 110 South 
Dearborn St. Corporation, 2 N.B.2d 
68 . 363 Ill. 286. 

Minn,—Thompson-Parker Holding Co. 

V. Bjomson, 253 N.W. 110, 191 
Minn. 271—^Reed v. Bjomson, 253 
N.W. 102, 191 Minn. 254. 

N.J.—^Jersey City v, Kelly, 47 A,2d 
354, 134 N.J.Law 239. 

N.Y.—^In re Watson’s Estate, 123 N. 
B. 758, 226 N.Y. 384, reargument de¬ 
nied 125 N.B. 926, 227 N.Y. 684, af¬ 
firmed 41 S.Ct. 43, 264 U.S. 122, 62 
L.Ed. 170. 

People ex reL Adirondack Power 
& Light Corporation v. I>urey, 213 
N.Y.S. 623, 126 Misc. 188. reversed 
on other grounds 223 N.Y.S. 215, 221 
.App.Div. 294. 

N.a—Henderson ▼. Gill, 49 S.B.2d 
754, 229 N.C. 313. 

Ohio.—^In re Bingham’s Estate, App., 
100 N.E.2d 870. 

State ex reL Seeds v. Hislop, 3 
Ohio Supp. 281. 

Okl.—Excise Board of Stephens Coun¬ 
ty V. Chicago, R, I. & P. Ry. Co., 
34 P.2d 268, 168 Okl. 523. 

Tenn.—^Frazier v.. Lindsey, 36 S.W.2d 
436, 162 Tenn. 228. 

Utah.—Garrett Freight Lines v. State 
Tax Commission, 135 P.2d 523, 103 
Utah 390. 146 A.L.R. 1003. 

12 C.J. p 882 note 66 . 

Another statement of rule 
“Matters of taxation are strictly 
statutory, and the courts have no 
general authority to correct irregu¬ 
larities or supposed defects in leg¬ 
islative action in such matters so 
iong as no principle of constitutional 
law is infringed.” 
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subject to constitutional restrictions on such power, in selecting the subjects of taxation,’* in the method 
the legislative rather than the judicial branch of of taxation,’*-* in prescribing classifications,’* fix- 
the government has full and uncontrolled discretion ing the amount and rate of taxation,** the apportion- 


Ala,—Slni^er Sewing Mach. Co. v. 
Teasley, 73 So. 969. 198 Ala. 673. 

**A8lde from such UmltatiLona, the 
only check on that branch of the 
fi^ovemment In the matter of taxa¬ 
tion is Its responsibility to its con¬ 
stituents.” 

Minn.—Thompson-Parker Holding Co. 
r. Bjornson, 253 N.W. 110. 191 
Minn. 271—Reed v. Bjornson, 253 
K.W. 102, 191 Minn. 254. 

7a U.S.—^Liberty Paper Board Co. v. 

U. S., B.C.Ohio, 37 P.Supp. 751— 
Mitten Bank Securities Corporation 

V. V. S., D.C.Pa., 24 P.Supp. 198, 
Ariz.—State Tax Commission v. Shat- 

tuck, 38 P.2d 631, 44 Ariz. 879. 
Ark.—Scurlock v. City of Springdale. 
273 S.W.2d 651. 

Cal.—Security Truck liine v. City of 
Monterey, 256 P.2d 366, 117 CaL 
App.2d 441, rehearing denied 267 
P,2d 755. 117 CaLApp.2d 441—Ex 
parte Higgins. 196 P. 740, 50 Cal. 

. App. 533. 

Pla.—^Volusia County Kennel Club v. 

Haggard, 73 So.2d 884. 

Ind.—^Hutchins v. Incorporated Town 
of Fremont, 142 H.B. 3, 194 Ind. 74. 
Iowa.—^In re Pedersen’s Estate, 196 
N.W. 786, 198 Iowa 166. 

Ky.—City of Shelbyville v. Citizens 
Bank of Shelbyville, 114 S.W.2d 
719, 272 Ky. 559. 

Me.—Acheson v. Johnson, 86 A.2d 
628, 147 Me. 275. 

Mich.—School DisL of City of Pon- 
ti€M5 V. City of Pontiac, 247 N.W. 
474, 262 Mich. 338, rehearing de¬ 
nied 247 N.W. 787, 262 Mich. 388. 
Mont.—^Tongue River and Tellow- 
. stone River Irr. Dist. v. Hyslop, 
96 P.2d 273, 109 Mont. 190. 

N.C—^Person v. Board of State Tax 
. Com*rs, 115 S.E. 336, 184 N.a 499. 
Ohio.—^First Nat. Bank of Cincinnati 
V. Peck, 120 NJB3.2d 726, 162 Ohio 
St. 64. 

Tenn.—Southern v, Beeler, 196 S.W. 

2d 857, 183 Tenn. 272. 

Tex.—Wheeler v. City of Brownsville, 
220 S.W.2d 457, 148 Tex. 61. 

Vt.—City of St. Albans v. Avery, 114 
A. 31, 95 Vt 249, certiorari denied 
Fonda v. City of St Albans, 42 S. 
•Ct 51, 257 U.S. 640, 66 L.Bd. 408, 
and error dismissed 42 S.Ct 54, 
257 U.S. 666, 66 LuEd. 425. 

Vd.—Williams v. City of Richmond, 
14 S.B.2d 287, 177 Va. 477, 134 A. 
XaR. 833. 

12 C.J. p 882 note 67. 

PpriKnU of sm a l l means 
The policy of taxing persons of 
small means whose industry and en¬ 
terprise Induce them to use their 
meager .means, to produce a living 
income involves legislative policy be¬ 


yond Interference or control by the 

courts. 

Tenn.—Humphries v. Carter, 112 S.W. 
2d 833. 

78.5 Ark.—Cook v. Taylor, 197 S.W. 
2d 738, 210 Ark. 803. 

Nev.—Dunn v. Nevada Tax Commis¬ 
sion, 216 P.2d 986, 67 Nev. 173. 

79. U.S.—Commonwealth Trust Co. 
of Pittsburgh v. U. S., D.C.Pa., 96 
F.Supp. 712- 

Ariz,—State Tax Commission v. Shat- 
tuck. 38 P.2d 631, 44 Ariz. 379. 

Ark.—Stanley v. Gates, 19 S.W.2d 
1000, 179 Ark. 886. 

Ill.—^Mutual Tobacco Co. v. Halpln, 
111 N,E.2d 166, 414 Ill. 226. 

Iowa.—^In re Pedersen’s Estate, 196 
N.W. 786. 198 Iowa 166. 

Minn.—^Thompson-Parker Holding Co. 
V. Bjornson, 263 N.W. 110, 191 
Minn. 271—^Reed v. Bjornson, 268 
N.W. 102, 191 Minn. 254. 

Mont—State ex rel. State Board of 
Edualization v. Glacier Pax* Co., 
164 P.2d 366, 118 Mont 205. 

N.M.—State ex reL Biel v. Royal 
Neighbors of America, 96 P.2d 706, 
44 N.M. 8. 

Okl.—Olson V. Oklahoma Tax Com¬ 
mission. 180 P.2d 622, 198 Okl. 607 
—Stanollnd Crude Oil Purchasing 
Co. V. State Board of Equaliza¬ 
tion, 49 P.2d 1089. 174 OkL 320— 
Board of Com’rs of Oklahoma Coun¬ 
ty V, State Board of Equalization, 
8 P.2d 732. 155 Okl. 183. 

Or.—Wittenberg v. Mutton, 280 P,2d 
359. 

Pa.—Commonwealth v. Pennsylvania 
Threshermen & Farmers’ Mut Cas¬ 
ualty Ins. Co., 14 A.2d 295, 839 Pa 
62—National Transit Co. v. Boaid- 
man, 197 A 239, 828 Pa. 450—Com¬ 
monwealth V. Hudson Coal Co., 134 
A 413, 287 Pa 64, error dismissed 
Hudson Coal Co. v. Commonwealth 
of Pennsylvania, 48 S.Ct 17, 276 
U.S. 675. 72 LuEd. 434. 

Tenn.—^Marion County River Transp. 
Co. V. Stokes, 117 S.W.2d .740. 

Tex.—^Baugham v. Willacy County 
Water Control & Improvement 
Dist NTo. 1, Civ.App„ 112 S.W.2d 
318, error refused. 

Vt-^lark V. City of Burlington, i43 
A 677, 101 Vt.. 391. 

Wash.—^Bates v. McDeod, 120 P.2d 
472, 11 Wash.2d 648—Texas Co. v. 
Cohn, 112 Pv2d 622. 8 Wash.2d 

860, followed in Inland Empire Re¬ 
fineries V. State, 112 P.2d 541, 8 
Wash.2d 723 and Montana Head¬ 
light Oil. Co- V. State, 112 P.2d 
641, 8 Wash.2d 724. 

Wls.—Sentinel Co. v. City of Mil¬ 
waukee, 224 N.W. 130, 198 Wls. 290 

. —^Nash Sales v. City of Milwaukee, 
224 N.W. 126, 198 Wia .381—State 
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V. Railroad Commission of Wis¬ 
consin. 220 N.W. 890, 196 Wia 410. 

"Where a reason exists for such 
classification it is not for the courts 
to pass upon the merits of the clas¬ 
sification.” 

U.S.—^Phipps V. Bowers, D.C.N.Y., 46 
P.2d 164, 167, affirmed, CCA, 49 
F.2d 996, certiorari denied 62 S.Ct 
22, 284 U.S. 641, 76 D.Ed. 545. 

Olassliloafdons of property 
U.S.—Mitten Bank Securities Corpo¬ 
ration V, U. S., D.CPa., 24 F.Supp. 
198. 

Minn.—^Raymond v. Holm, 206 N.W. 

166, 165 Minn. 215. 

12 CJ. p 882 note 68. 

GO, U.S.—U. S. V. Kahriger, Pa, 73 
act 510, 345 U.S. 22, 97 L.Bd. 754. 
rehearing denied 73 S.Ct 778, 345 
U.S. 981, 97 L..Bd. 1360. 

Creque v. Shulterbrandt, D.CVlr- 
gin Islands, 121 F.Supp. 448—^Lib¬ 
erty Paper Board Co. v. U. S., D.C. 
' Ohio, 37 F.Supp. 751—^Isthmian S. 
S. Co. V. U. a, D.CDeL, 33 F. 
Supp. 1007—^Hornell Ice & Cold 
Storage Co. v. U. S., D.CN.T., 32 
F.Supp. 468—^F. G. Vogt & Sons v. 
Rothensies, D.CPa., 11 F.Supp. 225. 
Ark.—Southwestern Distilled Prod¬ 
ucts V. State ex reL Butt, 160 S.W. 
2d 208, 203 Ark. 624. 

IlL—People ex reL Hartman v. Ter¬ 
minal R. Ass’n of St. Liouis, 80 N.K 
2d 743, 875 IlL 186—People ex rel. 
Gill V. Hamilton, 9 NJB1.2d 243, 366 
IlL 455—^People ex reL Nash v. 
Westminster Bldg. Corporation, 197 
N.B. 673, 861 IlL 168—Mathews v. 
City of Chicago, 174 NJB. 86, 842 
IlL 120. 

Md.—^Maryland Theatrical Corp. v. 

Brennan, 24 A2d 911, 180 Md. 877. 
Mass.—^Nichols v. Commissioner of 
Corporations and Taxation, 60 N.E 
2d 76, 314 Mass. 286, 147 AIuR 
830. 

Minn.—Board of Education of City 
of Minneapolis v. Erickson, 295 
N.W. 302, 209 Minn. 39. 

Mont—^Thomas v. Board of Examin¬ 
ers of State, .207 P.2d 553^ 122 Mont 
664. 

N.T.—In re Mollenhauer's WilL 13 
N.T.S.2d 619, 267 App.Dlv. 286. 

N.C.—B. B. Ficklen Tobacco Co. v. 
MarwelL 199 . S.B. 406, 214 N.C 
367. 

Okl.—Oklahoma Tax Commission v. 
Allcott. 154 P.2d 973, 195 OkL 99 
—Alford V. Bonaparte, 256 P. 935, 
126 OkL 164. 

aD.—Barnes v. Stout, 276 N.W. 920. 
Utah.—^Intermountain Title Guaran¬ 
ty Co. Y. State Tax Commission,. 152 
P.2d 724, 107 Utah 222. 

12 CJ. p 882 note 69. 
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ment of taxes,permitting deductions,creat¬ 
ing taxing districts and prescribing their bound¬ 
aries,creating tax liens,83 providing methods of 
collection,** providing remedies,**** and providing 
for refunds.** 

On the other hand, it has been held that the va¬ 
lidly of taxes imposed by the legislature is always 
a subject of judicial inquiry.** So, it is within the 

805 N.T.—re Mollenhatier's Will, 

13 N.T.S.2d 619, 267 App.Dlv. 286. 

N.C.—B. B. Ficklen Tobacco Co. v. 

Maxwell, 199 S.B. 406, 214 N’.C. 367. 

Ohio.—Standard Oil Co. v. dander, 

98 N.B.2d 8, 165 Ohio St 61, re¬ 
versed on oUier grounds Standard 
Oil Co. V. Peck, 72 S.Ct 309, 342 
U.S. 382, 96 i:i.Bd. 427, 26 A.L*Jt 
2d 1871. 

80-10 U.S.—Henslee v. Union Plant¬ 
ers Nat Bank & Trust Co., Tenn., 

69 S.Ct 290, 385 U.S. 595, 93 L..Bd. 

259, rehearing denied 69 S.Ct 601, 

336 U.S. 915, 98 l..Bd. 1078. 

Co-operative Oil Ass’n v. Com¬ 
missioner of Internal Bevenue, C 
aA.9, 115 P.2d 666. 

Hoosier Factories ▼. U. S., 104 
P.Supp. 543, 122 CtCL 397. 

Conn.—Newell v. McLaughlin, 9 A.2d 
815, 126 Conn. 188. 

Ohio.—^BOickok Oil Corp. v. Ehratt, 49 
N.EL2d 987, 141 Ohio St 644. 

Okl—Bssley v. Oklahoma Tax Com¬ 
mission, 168 P.2d 111, 196 OkL 473. 

Wla—household Finance Corp. v. 

Wisconsin Dept of Taxation, 61 N. 

W.2d 668, 260 Wis. 686. 

81. N.T.i—Gteynop v. Marohn, 198 N. 

B. 18, 268 N.T. 417. 

N.C—^Martin County v. Wachovia 
Bank & Trust Co., 100 S.1& 134, 178 
N.a 26. 

12 aj. p 882 note 70. 

Special taxing district 
The Judiciary cannot substitute Its 
Judgment for Judgment of legisla¬ 
ture in creating special taxing dis¬ 
trict 

Fla—State ex ret Board of Com'rs 
of Indian River Mosquito Control 
District v. Board of Com’rs of In¬ 
dian Biver County, 188 So. 625, 108 
Fla. 946, proceeding dismissed State 
ex reL Board of Com.*rs of Indian 
River Mosquito Control District v, 

Helseth, 140 So. 666,. 104 Fla. 208. 

82. Fla—^Rorick ▼. Reconstruction 

Finance Corp., 198 So. 494, 144 Fla 
589. . - 

Iowa—Iowa Securities Co. v. Barrett, 

230 N.W. 628, 210 Iowa 58. 
anadng amouiLt of Um 
L iens for taxes crated by statute 
are not to be enlarged by Judicial 
construction. - 
Iowa—^lowa Securities Co. v. Bar¬ 
rett, supra" 
nxl^ p^oxiW of lien. 

Colo.—^People ex rel. Rogers v; Let- 
ford. 79 p:2d 274, 102 Colo. 284. 
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power of the judiciary to determine whether a stat¬ 
ute in the guise of imposing a tax is in reality an 
unlawful attempt of the legislature to enforce an 
unlawful regulation.*® Moreover, whether a tax 
statute of a state violates the Fourteenth Amend¬ 
ment to the federal Constitution guarantying equal 
protection of the laws is for judicial determina- 
tion.*7 The judiciary may also consider whether 

(3) Redemption of property on tax 
foreclosure proceedings is for the 
legislature, not the courts. 

N.Y.—^In re Foreclosure of Tax Liens 

Borough of Brooklyn, 132 N,Y.S.2d 
867. 

(4) Whether another system of re¬ 
demption from tax sale than that 
provided by statute would be more 
conducive to prompt collection of 
taxes is matter of policy for legisla¬ 
ture to determine, and court can only 
declare legislature’s mandate as court 
clearly sees it. 

N.M.—Cox V. Shipe, 102 P,2d 1116, 
44 N.M. 378. 

lkiipo8itio& of interest x^onal- 
tleSy when not confiscatory* is for the 
legislature and not the courts. 

Pa.—Graybar Elec. Co. v. School Dist. 
of Pittsburgh, 106 A.2d 413, 378 Pa. 
294—Goldstein v. School Dist of 
Pittsburgh, 98 A.2d 248, 872 Pa. 188. 
83J5 Mass.—Boston Five Cents Sav. 
Bank v. Assessors of Boston, 69 
N.E.2d 454, 817 Mass. 694. 

84, Colo.—^Armstrong v. Driscoll 

Const Co., 110 P.2d 651, 107 Colo. 
218. 

N.Y,—Smith V. Loughman, 229 N.Y. 
S, 616, 132 Misc. 627, affirmed 235 
N.Y.S. 620. 226 App.DIv. 395, af¬ 
firmed 171 N.B. 784, 263 N.Y, 665. 
S.C.—Argent Lumber Co. v. Query, 
182 S.E. 93, 178 S.a 1. 

85, U.S.—clones v. Box Elder Coun¬ 
ty, C.C.A.Utah, 52 F.2d 340, certio¬ 
rari denied 52 S.Ct 456, 285 U.S. 
665, 76 L.Ed. 944. 

88. U.S.—^Trusler v. Crooks, Mo., 46 
S.Ct 166, 269 U.S. 476, 70 L.Ed. 
365. 

Deprivation of right to vote 
The federal courts would not de¬ 
cline to take Jurisdiction, on ground 
that merely political questions were 
involved, of suit challenging use.of 
state poll tax sus a prerequisite of 
voting on ground that many citizens 
of state were thereby deprived of 
right to vote in violation of federal 
constitution. 

U.S.—^Michael v. Cockerell, C.C.A.Va., 
161 P.2d 163. 

87. Or.—^Redfield v- Fisher, 292 P. 
818, 135 Or. 180. 73 A.L.R. 721, re¬ 
hearing denied Redfield v. Norblad. 
296 P. 461, 135 Or. 180, 78 A-UR. 
721, and certiorari denied Fisher v. 
Redfield, 52 S.Ct 6, 284 U.S. 617, 76 
L.Ed. 526. 


Fixing of terms for extinguishment 
of tax liens is also within the plen¬ 
ary power of the legislature. 

Axiz ,—^Ingraham v. Forman, 63 P.2d 
998. 

83. Arlz.—State Tax Commission v. 

Shattuck, 88 P.2d 631, 44 Ariz. 379. 
Ark.—Kitchens v. Machen, 198 S.W. 

2d 883, 210 Ark. 1046. 

Cal.—^Title Guarantee & Trust Co. v. 
Woody, 146 P.2d 262, 68 CaLApp.2d 
209. 

Fla—Whlsnant v, Draughon, 176 So. 

664—Messer r. Lang, 176 So. 548. 
Wis.—^Milwaukee County v. Dorsen, 
242 N.W. 616, 208 Wis. 687. 

12 0. J. p 882 note 7L 

Xioss and cost 

The amount of loss and cost of 
collecting taxes allowable in tax levy 
usually rests in sound discretion of 
taxing authorities, and courts will 
not interfere with exercise of sound 
business Judgment on part of officer 
extending tax, unless it clearly ap¬ 
pears that his discretionary powers 
have been abused. 

lU.—^People ex reL Schlaeger v. Jour- 
dan Packing Co., 58 N.E.2d 910, 389 | 
IlL 163—People ex rel. Gill v. 
Schweitzer, 10 N.B.2d 337, 366 HI. 
668 . 

Time for payment or ooXLection 

(1) Court is without power to ex¬ 
tend time fixed for payment of taxes 
or to postpone delinquency date from 
which interest is computed. 

N.M.—State v. Fifth Judicial District 
Court, 9 P.2d 691, 36 N.M. 16L 

(2) Whether statutory provision 
specifically limiting time for collec¬ 
tion of delinquent property taxes 
should be made is matter for law¬ 
making power, not courts. 

Ark.-^ensen v. Fordyce Bath House, 

190 S.W.2d 977, 209 Ark. 478. 

Bnforolag payment 

(1) Mode of enforcing payment of 
taxes is entirely within legislature’s 
control. 

Miss.—^Mississippi State Tax Com¬ 
mission V. Flora Drug Co., 148 So. 
378, 167 Miss. 1. 

(2) Whether foreclosure of tax 
liens sometimes causes Inconvenience 
and hardship to owners not 
perienced under tax sale system is 
matter of legislative discretion. 

, FlA—^Milton v. City of Marianna, 144 
I So. 400, 107 Fla. 25L 
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the legislature has laid down an intelligible and rea¬ 
sonably definite standard as a guide which an ad¬ 
ministrative officer, in applying the taxing power 
of the legislature, may follow in carrying out its 
mandates.*® Other matters held to be within the 
judicial function are determination of the question 
as to what are the penalties for nonpayment of a 
tax,*^ and whether there is any reasonable means 
provided for the recovery of taxes or property 
which should not have been taken from a taxpay- 
er.90 

Where it is decided that there are valid tax liens 
on lands purchased by the state, it is proper that 
before the final decision the legislature should be 
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given an opportunity to decide the policy of the 
state with reference to redemption.^1 

Exefnptions. Questions relating to the creation 
of tax exemptions are for the legislature rather 
than the judiciary.*^ The judiciary cannot deprive 
anyone of a constitutional right to tax exemption, 
and a constitutional exemption cannot be enlarged 
on by the courts.**'’^ 

Purpose of tax. Determination of what is a pub¬ 
lic purpose within constitutional limitations on the 
taxing power is in the first instance for the legis¬ 
lature.** So, it is primarily for congress to deter¬ 
mine whether a particular tax imposed by that body 
serves to pay the debts and provide for the common 


a&egislatlva dsolaratloiis not oosloIil- 
slva 

Liegislative declarations as to na¬ 
ture of tax imposed are not within 
the text rule controlling on courts 
determining for themselves true na¬ 
ture of tax. 

Or.—-Redfield v. Fisher, 292 P. 813. 
18S Or. 180. 73 A.L,R. 721. rehear¬ 
ing denied Redfield v. Norblad, 29S 
P. 461. 13S Or. 180, 73 A.Lr,R. 721, 
and certiorari denied Fisher v. Red¬ 
field. 52 S.Ct 6, 284 U.S. 617, 76 
L>.Ed. 526. 

88. U.S.—Butler v. TT. S., CCA. 
Mass.. 78 F.2d 1, affirmed 56 S.Ct. 
312, 297 XJ.S. 1, 80 L.Ed. 477, 102 
A.L.R. 914. 

89. Colo.—Ireland v. Gunnison 

Mountain Goal & Coke Co., 286 P. 
280. 87 Colo. 193. 

sa U.S.—A- P. W. Paper Co. v, Ri¬ 
ley. P.C.N.Y., 12 F.Supp. 738. 

91. Wls.—State v. Guaranteed Inv. 
Co.. 158 N.W. 84, 163 Wis. 292-— 
Petition of Wausau Inv. Co., 156 
N.W. 81. 163 Wis, 283. 

98. U.S.—Board of Com'rs of Creek 
County V. Seber, Okl., 63 S.Ct. 920, 
318 U.S. 705, 87 L..Ed. 1094, rehear¬ 
ing denied 63 S.Ct, 1162, 319 U.S. 
782, 87 LuEd. 1726—^Henneford v. 
Silas Mason Co., Wash., 57 S.Ct. 
624, 300 U.S. 577. 81 L(.Ed. 814. 

Noteman v. Welch. C.C.A.Mass.. 
108 F.2d 206. 

Ala.—Pullman Car & Mfg. Corpora¬ 
tion of Alabama v. Hamilton, 155 
So. 616, 229 Ala. 184—Phelps v. 
Union Bank & Trust Co., 142 So. 
552, 225 Ala. 238, affirmed 53 S.Ct. 
321. 288 U.S. 181. 77 UBd. 687, 83 
A.LuR. 1438. 

Fla.—State ex reL Harper v. McBa- 
vid, 200 So. 100, 145 Fla. 605, 133 
A.L.R. 360. 

IlL—^People ex rel. Cannon v. South¬ 
ern UL Hospital Corp., 88 N.E.2d 
20, 404 Ill. 66—Oak Park Club v. 
Uindheimer, 17 NA2d 32, 369 HI. 
462. 

Iowa.—^Dickinson v. Porter, 35 N.W. 
2d €6, 240 Iowa 393, appeal dis¬ 


missed 70 S.Ct. 88. 338 U.S. 843, 94 
L.Ed. 515—Board of Directors of 
Fort Dodge Independent School 
Dist. V. Board of Sup’rs of Web¬ 
ster County, 293 N.W. 38, 228 Iowa 
544—Readlyn Hospital v. Hoth, 272 
N.W. 90. 

Kan.—State v, Joslin. 227 P. 648, 116 
Kan. 615. 

Mich.—Petition of Auditor General, 1 
N.W.2d 461, 300 Mich. 80. 

N.H.—^Trustees of Phillips Exeter 
Academy v. Exeter, 83 A.2d 665, 92 
N.H. 473. 

N.J,—Independent Warehouses v. 
Scheele, 45 A.2d 703, 134 N.J.Law 
136. atfirmed 67 S.Ct. 1062, 331 U. 
S. 70, 91 L.Ed. 1346. 

N.Y.—^Application of LadyclllI Col¬ 
lege, 41 N.Y.S.2d 149, 266 App.Div. 
753, affirmed 66 N.E.2d 729, 298 N. 
Y. 712. 

People ex reL Utermeyer v. Mc¬ 
Gregor. 50 N.Y.S.2d 69, 183 Misc. 
218, affirmed 65 N.Y.S.2d 666, 269 
App.Div. 779, reversed on other 
grounds $6 N.E.2d 292, 295 N.Y. 237, 
reargument denied 67 N.B.2d 524, 
295 N.Y. 893. 

In re LadyclUf College, 82 N.Y.S. 
2d 407. 

Or.—Corporation of Sisters of Mercy 
V. Lane County, 261 P. 694, 123 Or. 
144. 

Tenn,—^Philllps & Buttorff Mfg. Co. v. 
Carson, 217 S.W.2d 1, 188 Tenn. 
132. 

Wis.—Wisconsin Gas & Electric Co. 

V. Wisconsin Tax Commission, 242 
N.W. 321, 207 Wis. 546—Milwau¬ 
kee Electric Ry. & Light Co. v. 
Wisconsin Tax Commission, 242 N. 

W. 312, 207 Wis. 623—Sentinel Co. 
V. City of Milwaukee. 224 N.W. 
130, 198 Wis. 290—Nash Sales v. 
City of Milwaukee, 224 N.W. 126, 
198 Wis. 28L 

Bzistence of public oalainity 

Legislative determination of the 
existence of a great public calamity 
in a county, within the constitution¬ 
al provision permitting the legisla¬ 
ture to exempt a county in such case 

716 


from taxation. Is conclusive on 
courts. 

Tex.—^Martin v. Hidalgo County, Civ. 
App., 271 S.W. 436. 

Remedy fixed by legislature for se¬ 
curing exemption from taxation is 
binding on courts. 

Arlz.—Calhoun v. Flynn, 289 P. 167, 
87 Ariz. 62. 

Acts of ualversity regeaits 
Propriety of acts of university re¬ 
gents in acquiring real estate there¬ 
by exempting it from taxation is for 
legislature, not for court. 

Wla—Aberg v. Moe, 224 N.W, 132, 
198 Wis. 349, rehearing denied 226 
N.W. SOI, 198 Wis. 849, appeal dis¬ 
missed and certiorari denied Moe v. 
Aberg, 60 S.Ct. 69, 280 U.S. 622, 74 
L.Ed. 590. 

92.6 Arlz.—^Bvans v. 167 P. 

2d 94, 64 Ariz. 142, 

*92.10 Tex—City of Wichita Palls 
v. Cooper, Civ.App., 170 S.W.2d 777, 
error refused. 

93. Fla.—City of Jacksonville v. 
Oldham, 150 So. 619, 112 Fla. 602 
—Thursby v. Stewart, 188 So. 742, 
108 Fla. 990—Carlton v. Mathews, 
137 So. 816, 103 Fla. 801. 

Ill.—^People V. City of Chicago, 108 N. 
E.2d 16, 418 HI. 88—People ex reL 
Thompson v. Chicago & N. W. Ry. 
Co., 74 N.B.2d 610, 397.111. 819— 
Robbins v. Kadyk, 143 N.B. 868, 
312 Ill. 290. 

Mo.—^Haibrueggef v. City of St. Lou¬ 
is, 262 S.W. 879, 302 Mo. 673. 

N.C.—^Nash V. Town of Tarboro, 42 
S.E.2d ,209, 227 N.C.. 283—Briggs 
V. City of Raleigh, 141 S.E. 697, 
195 N.a 223. 

S.C.—Bolt V. Cobb, 82 S.H2d 789, 226 
S.C. 408—Cothran v. Mallory, 45 S. 
E.2d 599, 211 8.0. 887. 

Tex.—City of San Antonio v. Paul 
Anderson Co., Clv.App., 41 S.W.2d 
108, reversed on other grounds An¬ 
derson V. city of San Antonio, 67 
S.W,2d 1036, 123 Tex 163 —High¬ 
way Commission of Texas v. 

'Vaughn, Civ.App., 288 S.W. 875. 
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defense and general welfare of the United States 
within limitations on the taxing power as prescrib¬ 
ed by the federal Constitution*^^ The question as to 
wheier a purpose for which taxation is levied is a 
public purpose within the meaning of the consti¬ 
tution is, however, ultimately a question for the 
judiciary,^® as is the question as to what consti¬ 
tutes **necessaiy expenses,”9® and what is a “special 
purpose,”®^ under constitutional restrictions on the 
taxing power; but in passing on what is a public 
purpose within the taxing power, the courts will 
give great consideration to the action of the legis¬ 
lature, the conditions existing in the state, and the 
gtntrol public policy of the state, if such has been 
declared,®® Where in imposing taxes the line of 
distinction between that which is allowable as a 
public purpose, and that which is not, is faint and 
shadowy, the judiciary cannot interfere with the 
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decision of the legislature,®® and in doubtful cases 
the will of the legislature should prevail over any 
mere doubts of the judiciary.^ The authority of 
a court to interfere with a statute on the ground 
that the tax is not for a public purpose must be 
exercised with extreme caution,^*® and a court can 
only be justified in interposing where a violation is 
clearl-^® and the reason for the interference co¬ 
gent,and a court will not interfere with the 
legislative determination unless the finding is clear¬ 
ly wrong."!-®® 

Assessfnents, In accordance with the rule that 
the power to impose taxes is a legislative and not 
a judicial function, as stated previously in this sec¬ 
tion, the power to make assessments for general 
property taxes is in the legislative and not the ju¬ 
dicial brsmch of government® Similarly, the pow- 


94i TJ.S.—Cincinnati Soap Co. v. U. 
S., Neb., 67 S.Ct 764. 301 U.S. 308, 
81 L,Bd. 1122. 

TTfinaflj^ Gas & Electric Co. v. 
City of Independence, Kan., C.C.A. 
Kan., 79 F.2d 32, 100 A.L.R. 1479, 
rehearing denied 79 F.2d 638. 
Liarabee Flour Mills Co. v. Nee, 

D. C.MO.. 12 F.Supp. 396. cause re¬ 
manded. C.CA.. 81 F.2d 623. 

95. U.S.—^Milheim v. Moffat Tunnel 
Improvement Dist, 43 S.Ct 694, 
262 U.S. 710, 67 L-Bd. 1194. 

St Paul Trust St Savings Bank 
V. American Clearing Co., I>.C.Fla., 
291 F. 212, affirmed, C.CJt, Citi¬ 
zens* Savings Bank & Trust Co. 
of Hamilton, Ohio, v. St. Paul Trust 
& Savings Bank, 10 F.2d 1017. 

Fla.—^Burnett v. Greene, 122 So. 670, 
97 Fla, 1007, 69 A,L.R. 244. 

N.C.—Wells V. Housing Authority of 
City of WUnaington, 197 S.B. 693, 
218 N.a 744. 

Pa,—Appeal of Municipal Authority 
of Borough of West View, 118 A.2d 
807, 881 Pa, 416. 

S.D.—^In re Opinion of the Judges, 
240 N.W. 600. 69 S.D. 469. 

W.Va.—Iiingamfelter v. Brown, 62 S. 

E. 2d 687, 132 W.Va, 666. 

13 C.J. p 883 note 80. 

Mattexs oonsldered 

It is the end sought to be reach¬ 
ed and the means to be used rather 
than statutory declarations that are 
to be considered by the courts In de¬ 
termining whether a tax is for a 
public purpose, within constitutional 
powers of the legislature. 

N.C.—Wells V. Housing Authority of 
City of Wilmington, 197 S.B.' 698, 

218 N.a 744. 

Pete minat l o tt of legislatnxe not ooa- 
Oluslve 

ni.—^People V. City of Chicago, 108 
N.B.2d 16, 413 IlL 88. 

N.C.—Nash V, Town of Tarboro, 42 
Sja).2d 209, 227 N.C. 283. j 


96. N.a —Purser v. Ledbetter, 40 S, 
E.2d 702, 227 N.C. 1—Nantahala 
Power & Light Co. v. Clay Coun¬ 
ty, 197 S.R 603, 213 N.C. 698. 

97. N.C.—^Nantahala Power & Light 
Co. v. Clay County, supra—Glenn 

V. Board of Com'rs of Durham 
County, 169 S.B. 439, 201 N.C. 233. 

98. Mont.—^Billings Sugar CO. v. 
Fish, 106 P. 666, 40 Mont. 256, 26 
L.R.A.N.S., 973, 20 Ann.Cas. 264. 

Vt.—^Burlington v. Central Vermont 

R. Co., 71 A 826, 82 Vt 6. 

99. Okl.—Wallace v. Childers, 180 
P.2d 1006, 198 Okl. 604—Helm v. 
Childers, 75 P.2d 398, 181 Okl. 635. 

Publicity dizBotlo& of state travel 
and tourist bureau 
Okl.—^Helm v. Childers, supra. 

L IlL—^People v. City of Chicago, 
108 N.B.2d 16, 413 IlL 83. 

N.C.—Briggs V. City of Haleigh, 141 

S. E. 597, 195 N.C. 223. 

1.5 U.S.—Everson v. Board of Edu¬ 
cation of Ewing Tp., N.J., 67 S.Ct 
604, 330 U.S. 1, 91 L.Bd. 711, re¬ 
hearing denied 67 S.Ct 962, 330 U. 
S. 865, 91 L.Bd. 1297. 

1.10 Wis.—State ex reL American 
Legion 1941 Convention Corpora¬ 
tion of Milwaukee v. Smith, 293 N. 

W. 161, 235 Wis. 443. 

1.15 Wis,—State ex rel. American 
Legion 1941 Convention Corpora¬ 
tion of Milwaukee v. Smith, supra. 
1.20 S.C.—Cothran v. Mallory, 45 S. 
B.2d 699, 211 S.a 887. 

2. HL—People ex rel. Ruchty v. 
Saad, 104 N.E.2d 278, 411 IlL 390— 
People ex rel. Schmulbach v. City 
of St Louis, Mo., 97 N.B.2d 262, 408 
HI. 491—^People ex reL Schlaeger 
V. Ailyzi, 66 N.E.2d 392, 898 ILL 164 
—People ex rel. Hempen v. Balti¬ 
more & O. R. Co., 42 N.E.2d 69, 379 
Ill. 543—People ex rel. Tomau v. 
Marine Trust Co., 31 N.E.2d 933, 
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375 Ill. 488—People v. Peoples Gas 
Light & Coke Co., 11 N.E.2d 929, 
367 IlL 435—^People v. Common¬ 
wealth Edison Co., 11 N.E.2d 408, 
367 IlL 260—People v. Illinois 
Women's Athletic Club, 196 N.B. 
881, 360 IlL 677—People ex reL 
Brittain v. Cutwater, 196 N.B. 835, 
360 IlL 621—People ex rel. Nash 
V. Norton, 198 N.B. 129, 358 Ill. 
272. 

Ind.—Peden v. Board of Review of 
Cass County, 196 N.B. 87. 

N.H.—^Trustees of Phillips Exeter 
Academy v. Exeter, 33 A2d 665, 
92 N.H. 473. 

N.J.—^Lockwood V. Walsh, 46 A 2d 
305, 137 NXEq. 445. 

Or.—State ex rel. Galloway V. Wat¬ 
son, 118 P.2d 107, 167 Or. 403. 

Vt—Clark v. City of Burlington, 143 
A 677, 101 Vt 391. 

W.Va.—Norfolk & W. Ry. Co. v. 
Board of Public Works, 21 S.B.2d 
148, 124 W.Va. 562. 

Assessors 

(1) Persons elected or appointed, 
pursuant to a constitution, to ascer¬ 
tain the value of property for tax 
purposes, are exclusively invested 
with that power and not subject to 
the control of the judiciary. 

Ill.—^People V. Sweitzer, 170 N.B. 728, 
339 IlL 28—Cook County v. Colum¬ 
bia Ins. Co. of Jersey City, 160 N.B, 
361, 329 IlL 189. 

(2) Court of appeals cannot rule 
in advance of assessment and orderly 
review thereof, by appeal from as¬ 
sessment to state tax commission 
and then to the courts, that supervis¬ 
or of assessment shall follow some 
particular formula for determining 
the full cash value of property. 

Md.—^Rogan v. Calvert County, 
Corners, 71 A2d 47. 194 Md. 299. 

Mode of assessment 
The prescribing of mode of making 
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cr to make assessments on propert>’' for local im¬ 
provements is for the legislature rather than the 
judiciary.^ It is also for the legislature rather than 
the courts to say whether the cost of a particular 
improvement shall be charged against property ben¬ 
efited or to the community generally,^ and whether 
or not the property assessed to pay the cost of a 
local improvement is benefited thereby.® In like 
manner, the discretion of the legislature is not sub¬ 
ject to judicial control in defining the limits of 
assessment districts for public improvements;® in 


determining the amount of money to be raised in 
determining the proportion of benefits within pre¬ 
scribed districts,® or in formulating the rules for 
the assessment of property for benefits conferred.® 
Legislative confirmation of an assessment does not, 
however, preclude judicial inquiry into an alleged 
violation of constitutional limitations.^® 

Excise or license taxes. The rule that recognizes 
that the power to tax is in the legislature rather 
than the judiciary, as stated previously in this sec- 


assessments is a legislative rather 
than Judicial function. 

Colo.—^Fairlamb v. Bowie, 71 P.2d 
417, 101 Colo. 135. 

Minn.—Holmes v. Bergen, 273 X.W. 
623. 

Neb.—Speer v. Kratzenstein, 9 N.W. 
2d 305. 143 Neb. 300. reheard 12 
N.W.2d 360. 143 Neb. 300. 

N.C.—^Belk Bros. Co. of Charlotte v. 
MazweU, 200 S.E. 915, 215 N.C. 10. 
122 A.I>.R. 687, certiorari denied 
5$ S.Ct. 1042, 307 U.S. 644, 83 KEd. 
1524. 

The method of Uatiiig, assessing 
and eaualiziBg property for purposes 
of taxation is a legislative matter. 
Neb.—George Ewert Implement Co. 
V. Board of Equalization of Platte 
County. 70 N.W.2d 397, 160 Neb. 
445. 

Aid of assessment 
The power of the legislature to 
prescribe measures in aid of assess¬ 
ment for tax purposes is not subject 
to judicial control. 

Tex.—Interstate Forwarding Co. v. 
Vineyard. av.App., 3 S.W.2d 947. 
reversed on other grounds Inter¬ 
state Forwarding Co. v. Vlnyaxd, 
49 S.W.2d 403, 121 Tex. 289. 

Tims to file complaints 
The matter of time within which 
complaints against tax assessments 
may be filed is one for legislature 
and not for the courts. 

N.Y .—People ex reL Henning v. 
Schraledel, 41 N.Y.S.2d 695, 256 
App.I>iv. 793, appeal denied 43 N. 
Y.S.2d 860, 266 App.Div. 357. 

An order of county court confirm¬ 
ing a sale for delinquent taxes mere¬ 
ly determines that provisions of stat¬ 
ute have been complied with in ap¬ 
plication of one of the remedies pro¬ 
vided by legislatiire for enforcing 
collection and is not invalid as 
a valuation. 

Hi.—Schwiber v. Cook County, 53 N. 
3EBL2d 40, 333 HI. 297, 155 AJL.B. 
1162. 

3. Ark,—Payne v. Hoad Imp. Dist. 
No. „1 of Howard County, 232 S.W. 
943, 149 Ark. 491—Missouri Pac. R. 
Co. V. Izard County EUghway Im¬ 
provement Dist. No. 1, 220 S.W. 
453, 143 Ark. 261, error dismissed 


42 S.Ct. 269, 257 U.S. 623, 66 
402—^Mullins v. City of Little Rock, 
198 S.W. 262, 131 Ark. 59, L.R.A. 
1918B 461—Fellows v. McHaney, 
168 S.W. 1099, 113 Ark. 363. 

Fla.—Town of Gulfport for Use and 
Benefit of C. J. Williamson & Co. 
V, Mendels, 174 So. 8, 127 Fla 730. 
6a—^White Provision Co. v. City of 
Atlanta, 145 S.B. 109, 38 GaApp. 
648. 

Ind.—^Hutchins v. Incbrpora'ted Town 
of Fremont, 142 N.E. 3, 194 Ind. 74. 
La—Btagmann v. City of. New Or¬ 
leans, 182 So. 753. 190 La 796. 
Mo.—Cornet v. St. Louis County, 240 
S.W. 107. 

Pa—Appeal of City of Erie, 147 A. 

58, 297 Pa 260. 

Reassessments 

Questions relating to reassess¬ 
ments for special improvements are, 
likewise, generally for the legisla¬ 
ture rather than the judiciary. 

Cal.—Cowart v. Union Paving Co., 14 
P.2d 764. 216 Cal. 875, 88 A.L.R. 
1185. 

4. Fla—Atlantic Coast Line R. Co. 
V. City of Winter Haven, 151 So. 
821, 114 Fla 25—Atlantic Coast 
Line R. Co. v. City of Lakeland, 
116 So. 669, 94 Fla 847. 

Kan,—^Board of Com'rs of Jefferson 
County V. Stonehouse Drainage 
Dist, No. 1, 275 P. 191, 127 Blan. 
838. 

5- Fla.—Atlantic Coast Line R. Co. 
V. City of Winter Haven, 151 So. 
821, 114 Fla 26. 

Ky.—Louisville & N. R. Co. v. South¬ 
ern Roads Co., 290 S.W. 820, 217 
Ky. 675. 

Md.—^Washington Suburban Sanitary 
Commission v. Noel, 142 A. 684, 
156 Md. 427, appeal dismissed Noel 

V. Washington Suburban Sanitary 
Commission, 49 S.Ct 94, 278 U.S. 
573, 73 L.Ed. 613. 

N.Y.—^Syracuse. B. & N. T. R. Co. v. 
Van Amburgh, 229 N.Y.S. 10, 223 
App.Div, 485, affirmed 168 N^B. 422, 
251 N.Y. 648. 

Tex,—City of Dallas v. Firestone 
Tire ,& Rubber Co., Civ.App,, 66 S. 

W. 2d 729, error refused. 

6. C^.—Joint" Highway Dist. No. 13 
y. Hinman, 32 P.2d 144, 220 Cat 
678. 


Ind.—^Board of Com*rs of Wells Coun¬ 
ty V. Falk, 47 N.B.2d 320, 221 Ind 
876, 145 A.L.R 1190. 

La—^Hagmann v. City of New Or-. 

leans, 182 So. 763, 190 La. 796. 

N.C.—Gunter v. Town of Sanford 
120 S.B. 41, 186 N.C. 462—Martin 
County V. Wachovia Bank & Trust 
Co., 100 S.E. 184, 178 N.C. 26. 

Ohio.—^Laskey v. Hllty, 107 N.E.2d 
899, 91 Ohio App. 136, appeal dis¬ 
missed 106 N.B.2d 642, 163 Ohio 
St 42. 

Tex.-^Marshall v. Elgin, Civ.App., 143 
S.W. 670. 

12 aj. p 882 note 73. 

7. Tex.—City of Dallas v.' Firestone 
Tire & Rubber Co., Clv.App., 66 
S.W. 2d 729, error refused. 

8. Fla—Davis y. City of Clearwa¬ 
ter, 139 So. 826, 104 Fla 42. 

Md.—Washington Suburban Sanitary 
Commission v. Noel, 142 A. 684, 
155 Md. 427, appeal dismissed Noel 
V. Washington Suburban Sanitary 
Commission, 49 S.Ct 94, 278 U.S. 
673, 73 L.Ed. 613. 

9. Mont—Walden v. Bitter Root Irr. 
Dist, 217 P. "646; 68 Mont 281.. 

Or.—State ex reL Galloway v. Wat¬ 
son, 118 P.2d 107, 167 Or. 403. 

12 C.J. p 882 note 74. 

Creation, of exceptions or ^cemp- 
tions of certain property situated in 
an assessment district Is not a func¬ 
tion of the courts. 

Iowa—In re. J. K. & W. H. Gilcrest 
Co., 198 N.W. 80, 198 Iowa 162. 
Competency and snffloleitoy of evi- 
donoe of value 

Under constitution- providing that 
property shall be assessed for taxa¬ 
tion at its fair cash value estimated 
at price it would bring.at fair volun¬ 
tary sale,' the kind, .jcharacter, and 
sufficiency of evidence to establish 
the estimate is for the court. 

Ky.i—^Evans y. Boyle County Board 
of Supers, 177 S.W.2d. 187, 296 Ky. 
363. 

10. U.S'—^Road Improvement Dist 
No. 1 of JB^nklin County, Ark., v. 
Missouri Paa R Co., Ark., 47 S. 
Ct 663, 274 U.S. 188, '71 L.Ed. 992. 
Ark.—McQrlff y. State, 204 &W.2d 
885, 212 Ark 88. ' " 
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tion, applies to various forms of excise taxes.^^ 
In the exercise of the taxing power for revenue pur¬ 
poses, the legislative department is not subject to 
judicial control as to the amount or reasonable¬ 
ness,the subject,^2.5 as to classification for the 
purpose of imposing taxes,15 such as the occupa¬ 
tions on which they may be imposed,!^ or as to the 
reasonableness of the classification,!® particularly 
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where there are substantial differences in support 
thereof.!® 

Where, however, it appears that a license fee is 
imposed, not for the purpose of raising revenue, but 
in the exercise of the police power for the purpose 
of regulation and control of the business or occu¬ 
pation, it is for the courts to determine whether 
such attempted exercise of power is unreasonable 


11, U.S.—^P. W. Pitch Co. V. U. S., 
Iowa, 65 S.Ct. 409, 328 IT.S. 582, 89 
L-Ed. 472—State Board of Tax 
Com*rs of Indiana v. Jackson, Ind., 
51 S.Ct. 540, 283 U.S. 627, 75 L.Ed. 
1248, 73 A.L..R, 1464. T5 A.L.R. 1586. 
petition granted State Board of 
Tax Com'rs of State of Indiana v. 
Jackson, 51 S.Ct. 651, 75 Li.Ed. 
1474. 

Orpheum Bldg. Co. v. Angllm, C. 
aA.CaI., 127 F.2d 478. 

Colo. —^People v. City and County of 
Denver, 272 P. 629, 84 Colo. 676. 
Wash.—Austin v. City of Seattle, 80 
P.2d 646, 176 Wash. 654, 93 A.L.R. 
203—State ex rel. Stlner v. Telle, 
25 P.2d 91, 174 Wash. 402—^Puget 
Sound Power & Light Co. v. City 
of SeattlS, 21 P.2d 727, 172 Wash, i 
i668, affirmed Puget Sound Power 
& Light Co. V. City of Seattle, 64 
act. 542, 291 U.S. 619, 78 L.Ed. 
1026, rehearing denied 64 S.Ct 712, 
292 U.S. 603, 78 L.Ed. 1466. 

CHurolise tax 

Colo.—People v. City and County of 
Denver, 272 P. 629. 84 Colo. 576. 

Income tax 

U.S.—Scofield V, Davant C.A.Tex., 218 
P.2d 486^—Dravo Contracting Co. 
V. James, C.C.A.W.V’a., 114 P.2d 
242, 147 A.L.R. 186, certiorari de¬ 
nied 61 S.Ct 450. 812 U.S. 678, 85 
LBd. 1117, rehearing denied 61 
S.Ct 620, 812 U.S. 714, 86 L.Bd. 
1144. 

Minn.—^Reed v. BJornson, 268 N.W. 
102, 191 Minn. 264, followed in 
Thompson-Parker Holding Co. v. 
Bjomson, 253 KW, 110, 191 Minn. 
271. 

S.C.—Marshall v. South Carolina Tax 
Commission, 182 S.E. 96, 178 S.C. 
57, certiorari denied 56 S.Ct • 96, 
296 U.S. 685, 80 L.Ed. 413. 

XiioesLse taxes or f^s 
CaL—^Ex parte Higgins, 195 F. 740, 
50 Cal.App. 533. 

Tenn.—^Marlon County River Transp. 

Co. v. Stokes, 117 S.W.2d 740. 
Wis.—State V. Zimmerman, 196 N.W. 

848, 181 Wls. 662. 

12 C.J. p 882 note 75. 

‘SncoMWioaL tax 

•Conn.—Blodgett v. New Britain 
Trust Co., 146 A. 66, 108 Conn. 715. 

Wisdom aoDLd policy 

(1) Having detennlned that power. 
to impose excise tax exists, judicial 


duty ends, since it is not function of 
judlci€u:y to review wisdom of legis¬ 
lation. 

Pla.—^Jerome H. Shelp Co. v. Amos, 
130 So. 699, 100 Pla. 863. 

(2) Economic conseguences and 
matters of public policy involved in 
the imposition of license taxes is 
for the legislature rather than the 
courts. 

U.S.—^McKenna v. Anderson, C.C.A. 
N.T., 81 P.2d 1016, certiorari denied 
49 S.Ct. 482, 279 U.S. 869, 73 L.Bd. 
1006—Alexander Theatre Ticket Of¬ 
fice V. U. S., C.aA.N.Y., 23 P.2d 
44. 

AbaodoimieaLt of doetri&e 
Where doctrine of case involving 
policy in the administration of income 
tax law had been followed for near¬ 
ly a Quarter of a century, a deter¬ 
mination to abandon the doctrine 
should be made by congrress and not 
by the courts. 

U.S,—U. S. V. NunnaJly Inv. Co^ Ct. 
CL, 62 S.Ct. 1064, 316 U.S. 258, 86 
L.Ed. 1465. 

IS- U.S.—McHenna v. Anderson, C. 
CJLN.T., 81 P.2d 1016, certiorari 
denied 49 S.Ct. 482, 279 U.S. 869, 
73 L.Ed. 1005—^Alexander Theatre 
Ticket Office v. U. S., C.C.A.N.T., 
23 F.2d 44. • 

Ala.—City of Bessemer v. Bessemer 
Theatres, 39 So.2d 658, 252 Ala. 
117. 

Alaska.—Hoff v. City of Ketchikan, 
10 Alaska 220. 

Ariz.—State v. Hooker, 41 P.2d 1091, 
45 Ariz. 202. 

Ark.—City of Helena v. Russwurm, 
79 S.W.2d 993, 190 Ark. 601—Fitz¬ 
gerald V. Gates, 32 S.W.2d 634, 182 
Ark. 665. 

Conn.—^McLaughlin v. Cooper’s Es¬ 
tate, 24 A.2d 502, 128 Conn. 557. 

La.—State ex reL Paquette v. Board 
of Pharmacy of Louisiana, 188 So. 
697, 192 La. 551. 

Mich.—^Michigan Good Roads Federa- 
. tion V. Alger, 63 N.W.2d 481, 333 
:Mich. 362. 

Ohio.—^Marlon Foundry Co. v. Lan¬ 
des, 147 N.B. 802, 112 Ohio St. 166. 
Or.—^Eugene Theatre Co. v. City of 
Eugene, 343 P.2d 1060, 194 Or. 603. 
12 C.J. P 882 note 76. 

12.5 Comt—McLaughlin v. Cooper’s 
Estate, 24.A.2d 602, 128 Conn. 557. 
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Utah.—Globe Grain & Milling Co. v. 
Industrial Commission, 91 P.2d 512, 
98 Utah 36, rehearing denied 97 
P.2d 582, 98 Utah 48. 

13. Minn.—^McReavy v. Holm, 206 
N.W. 942, 166 Minn. 22. 

14. U.S.—Campbell Baking Co. v. 
City of Harrisonville, Mo., C.C.A. 
Mo., 60 F.2d 670. 

Tenn.—^Marion County River Transp. 

Co. V. Stokes, 117 S.W.2d 740. 

Tex—^Harrington v. Cobb, Civ.App., 
185 S.W.2d 183, afilrmed 190 S.W. 
2d 709, 144 Tex 360. 

12 C.J. p 882 note 77. 

Any oooioeivable veasox Justifying 
the legislature In making the classi¬ 
fication it did will preclude the court 
from passing on the classification 
actually made by the legislature. 

Tenn.—^Marion County River Transp. 
Co. V. Stokes, 117 S.W.2d 740. 

Any reasonable argiimeai.t to sup¬ 
port the classification made by the 
legislature is sufficient to preclude 
the question from becoming one for 
the Judiciary. 

Wls.—Wisconsin Ass’n of Master 
Bakers v. Weigle, 168 N.W. 383, 
167 Wis. 569. 

15. U.S.—^Prouty v. Coyne, D.C.S.D., 
55 F.2d 289, reversed on other 
grounds Coyne v. Prouty, 53 S.Ct. 
658, 289 U.S. 704, 77 L.Ed. 1461. 

Ind.—Samper v« Indiana Dept, of 
State .Revenue, 106 N.E.2d 797, 231 
Ind. 26. 

unit of measnremesLt 
Particular unit of measurement, 
whether gross receipts, tonnage, or 
other unit, which shall be used in 
levying excise tax is not a question 
for the courts, beyond question 
whether it has some reasonable re¬ 
lationship to basis on which classifi¬ 
cation is made. 

Ohio.—^Marion Foundry Co. v. Lan¬ 
des, 147 N.E. 302, 112 Ohio St. 166. 

16. U.S.—State Board of Tax 

Com’rs of Indiana v. Jackson, Ind., 
51 S.Ct. 640, 283 U.S. 527, 75 L.Ed. 
1248, 73 A.L.R. 1464, 76 A.L.R. 
1536, petition granted State Board 
of Tax Com’rs of State of Indiana 
V. Jackson, 61 S.Ct, 651, 75 L.Ed. 
1474.. 

Va.—City of Fredericksburg v. Sani¬ 
tary Grocery Co., 190 SJBL 318, 110 
A.L.R. 1195. 



§§ 149-150 CONSTITUTIONAL LAW 


16 C.J.S. 


and the statute, therefore, void.^^ The judiciary 
may also review the administration of a state excise 
license tax.^* 

§ 150. Advisory Opinions 

The Judiciary may, under constitutional provisions, 
be empowered to render advisory opinions. 

An advisory opinion is one rendered by a court 
or judges in response to a request from some other 
department or officer of the government for in¬ 
formation as to matters of law.^® 

The federal courts have no power to render ad¬ 
visory opinions'^^-S at request of congress, ^0 or to 
decide moot questions.20-5 in the states also the 


attitude of the judiciary has generally been unfavor¬ 
able to the practice of rendering advisory opin¬ 
ions,and so, in the absence of constitutional pro¬ 
visions imposing on courts the duty of giving ad¬ 
visory opinions, it is usually held to be beyond the 
power of the judiciary to render such opinions ;22 
and constitutional provisions requiring separation of 
the departments of government have been construed 
as prohibiting advisory opinions,28 or to restrict 
them to the cases wherein they may be authorized by 
other specific provisions of the constitution.^^ The 
judicial function may not be extended beyond the 
bounds of determining controversies between liti- 
gants.24*6 


17. N.J.—^Margrolies v. Atlantic City, 
50 A 367. 67 N.J.Iaaw 82. 

18. Fla,—Carlton v. Mathews, 137 
So. 815,103 Fla. 301. 

19. N.H.—In re Opinion of the Court, 
62 N.H. 704. 

19.9 U.S.—Amalgramated Ass'n of 
St., Elec. Ry. & Motor Coach Emp. 
of America. Division 998 v. Wis¬ 
consin Employment Relations 
Board, Wls., 71 S.Ct. 373, 840 U.S. 
416, 95 Ii.Ed. 416—McGrath v. 

Kristensen. App-B.C, 71 S.Ct. 224, 
340 U.S. 162, 95 KEd. 173—Chica¬ 
go & Southern Air Lines v. Water¬ 
man S. S. Corp., 68 S.Ct. 431, 333 
U.S, 108. 92 L.Bd. 568, mandate 
conformed to, C.C.A, 166 F.2d 1021 
—United Public Workers of Amer¬ 
ica (C.LO,) v. Mitchell. App.D.C., 
67 S.Ct. 556, 330 U.S. 75, 91 X^Ed. 
754. 

Suni-Citrus Products Co. v. Tin- 
cent, C.APla., 170 F.2d 850—Mich¬ 
ael V. Cockerell, C.C.AVa., 161 F. 
2d 163. 

Phillipp V. U. S. Cas, Co., D.C. 
Colo., 127 F.Supp. 87—^Nukk v. 
Shaughnessy, D.C.N.Y., 125 F.Supp. 
498. 

D.C.—Union Producing Co, v. Feder¬ 
al Power Commission, D.C., 127 F. 
Supp. 88. 

2a U.S.—^Keller v. Potomac Electric 
Power Co., App.D.C., 43 S.Gt. 445, 
449, 261 U.S. 428, 67 L.Ed. 731. 
“Principle . . . recognized and 
enforced on reason and authority is 
that the jurisdiction of this court 
and of the inferior courts of the 
United States ordained and establish¬ 
ed by Congress under and by virtue 
of the third article of the Constitu¬ 
tion is limited to cases and contro¬ 
versies in such form that the judicial 
power is capable of acting on them 
and does not extend to an issue of 
constitutional law framed by Con¬ 
gress for the purpose of invoking the 
advice of this court without real 
parties or a real case, or to adminis¬ 
trative or legislative Issues or con¬ 
troversies.' 


U. S.—Keller v. Potomac Electric 
Power Co., supra. 

Advisory opinion by supreme court 
at request of president see the C. 
J.S. title Federal Courts § 191, also 
15 C.J. p 785 notes 34, 35. 

20.5 U.S.—Amalgamated Ass*n of 
St., Elec. Ry. & Motor Coach Emp. 
of America, Division 998 v. Wis¬ 
consin Employment Relations 
Board, Wis., 71 S.Ct 873, 340 U.S. 
416, 96 L.Ed. 416. 

21. Tex.—Corpus Jtiris quoted in 
Morrow v. Corbin, 62 S.W.2d 641, 
646, 122 Tex 553. 

15 C.J. p 786 note 37. 

Sistorical note 

In the American colonies, the ren¬ 
dition of advisory opinions was oc¬ 
casionally practiced; but an attempt 
made at the framing of the federal 
constitution to Incorporate therein a 
provision perpetuating the practice 
was unsuccessful. 

Tex— Corpus Juris quoted In Mor¬ 
row V. Corbin, 62 S.W.2d 641, 646, 
122 Tex 653. 

15 C.J. p 785 notes 32, 33. 

Advisory opinions by particular ap¬ 
pellate state courts see the C.XS. 
title Courts §§ 314-485, also 15 C. 
J. p 1026 et seq. 

22. Mo.—State ex rel. State Board 
of Mediation v. FIgg, 244 S.W.2d 
76, 362 Mo. 798. 

N.J.—Hester v. Miller, 83 A2d 773, 

8 N.J. 81. 

In re Peoples Building & Loan 
Ass’n of Newark, 17 A2d 71, 129 
N.J.Bq. 248, 

N.T.—In re Workmen's Compensa¬ 
tion Fund, 119 N.E 1027, 224 N. 
T. 18. 

Kuhn V. Curran, 66 N.T.S.2d 737, 
184 Misc. 788—Welling v. Buck, 
63 N.T.S.2d 281, 184 Misc. 822. 

N.C.—Wilson V. City of High Point 
76 S.B.2d 646, 238 N.C. 14—State 

V. Lueders, 200 S.B. 22, 214 N.a 
558. 

N.D.—Ginakes v. Johnson, 26 N.W.2d 
368, 75 N.D. 164—^Langer v. State, 

1 284 N.W. 238, 69 N.D. 129. 
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Pa.—Schoenbrun ▼. Nettrour, 61 A.2d 
868, 360 Pa. 474. 

Meyers v. Pennsylvania Public 
Utility Commission, 65 A2d 266, 
164 Pa.Super. 431. 

Tex—^Morrow v. Corbin, 62 S.W.2d 
641, 122 Tex 663. 

Public Service Corp. v. Railroad 
Commission, CivA.pp., 215 S.W.2d 
213. 

W.Va.—^Town of South Charleston v. 
Board of Education of Kanawha 
County, 50 S.E.2d 880, 132 W.Va 
77. 

Wis.—Costigan v. Hall, 28 N.W.2d 
495, 249 Wls. 94, rehearing denied 
24 N.W.2d 408, 249 Wls. 94. 

12 C.J. p 883 note 83. 

For purpose of adjudicatiou 
Provision of bill providing that 
state tax commission may reserve, 
certify and transfer to supreme court 
for decision any question of law 
which may arise in connection with 
the administration of the chapter 
insofar as it relates to questions of 
law that arise in cpurse of proceed¬ 
ing brought before the comzulssion 
for determination, insofar as power 
given is for purpose of adjudication 
and not that for mere advice, is con¬ 
stitutional. 

N.H.—^In re Opinion of the Justices, 
81 A2d 845, 97 N.H 633. 

23. Miss.—White v. Miller, 132 So. 
79, 169 Miss. 49—^In re Opinion of 
the Justices, 114 So. 887, 148 Miss. 
427. 

Tex—^Morrow v. Corbin, 62 S.W.2d 
641, 122 Tex 553. 

Vt.—^In re Opinion of the Justices, 64 
A2d 169, 115 Vt. 524. 

12 C.J. p 883 note 84—16 C.J. p 786 
note 36. 

24. Miss.—White V. Miller, 132 So. 
79, 159 Miss. 49—^In re Opinion of 
the Justices, 114 So. 887, 148 Miss. 
427. 

24.5 N.T.—Welling v. Buck, 53 N.T. 
S;2d 281, 184 Misc. 322. 
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Under appropriate constitutional provisions, how¬ 
ever, the judiciary branch of government may be 
required to render advisory opinions, it being a 
question for the particular court itself to determine 
whether the question asked falls •within the scope of 
those authorized by the constitution.26 In perform¬ 
ing this function, the judges act, not as a court, 
but as the constitutional advisers of the other de¬ 
partments of the government's Questions may, 
therefore, properly be propounded to them in this 
way, that would not be cognizable by them in their 
judicial capacity but on the other hand the opin¬ 
ions rendered are only in the nature of advice, and 
do not have the force or effect of a judicial deci- 
sion.2S Under constitutional provisions authorizing 
the judiciary to render advisory opinions, it has 
been held that the courts cannot render any opinion 
as to the general constitutionality or validity of 
future legislative action, the exact terms of which 
rest entirely in speculation and conjecture.2* Where 
there is adequate provision for notice and hearing, 
and those adversely interested are brought before 
the court, constitutional limitations on the advice¬ 
giving power of the courts in requiring that all 
interested parties be heard by unprejudiced judges 
are inapplicable.®® A prospective determination 
without notice and opportunity of hearing given to 


29. S.D.—^In re Opinion of the 
es, 210 N.W. 186, 60 S.D. 324. 

30. N.H.—^Faulkner v. City of Keene, 
156 A. 195, 85 N.H. 147. 

sas N.H.—^Petition of Turner, 91 
A.2d 458, 97 N.H 449—In re School 
Law Manual, 4 A. 878, 63 N.H 574. 

31. Kan.—State v. Wooster, 208 P. 
666, 111 Kan. 830—State v. Grove, 
201 P. 82, 109 Kan. 619, 19 A.L.R, 
1116. 

N.J.—^McCrory Stores Corporation v, 

S. M. Braunstein, Inc., 134 A. 752^ 
102 N.J.Law 590. 

32. tr.S.—state of Alabama v. State 
of Texas, 74 S.Ct 481. 347 U.&. 
272, 98 LuKd. 689, rehearing denied 
74 S.Ct 674, 347 U.S. 950, 98 L.Ed, 
1096, and State of Rhode Island v. 
State of Louisiana, 74 S.Ct. 674, 847 
U.S. 960, 98 L.Kd. 1096—-Federal 
Radio Commission v. Nelson Bros. 
Bond & Mortgage Co., App.D.C., 
(Station WIBO) 63 S.Ct 627, 289 
U.S. 266, 77 L.Bd. 1166, 89 A.L.R. 
406, Nelson Bros. Bond & Mortgage 
Co. (Station WIBO) v. Federal Ra¬ 
dio Commission, 62 F.2d 854, 61 
App.D.C. 316, rehearing denied Fed-, 
eral Radio Commission v. Nelson 
Bros. Bond & Mortgage Co. (Sta¬ 
tion WIBO), 64 S.CJt. 856, two cas¬ 
es, 292 U.S. 613, 78 L.Bd. 1472, and 
Federal Radio Commission v. North 
Shore Church (Station WPCC), 64» 
S.Ct 856, two cases, 292 U.a 613^ 
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25. Colo.—In re Senate Resolution 
No. 2 Concerning Constitutionality 
. of House BUI No. 6, 31 P.2d 826, 
94 Colo. 101. 

Del.—^In re Opinions of the Justices, 

88 A.2d 128, 8 Terry 117. 

N,H.—Faulkner v. City of Keene, 156 
A. 195, 85 N.H 147. 

12 C.J. p 883 note 87. 

Qnestioii rephrased so as to bring 
it within the power of the judiciary 
to answer by advisory opinion, 

S.D.—In re Opinion of the Judges, 
210 N.W. 186, 60 S.D. 324. 

Oonstmotion of statutes 
Statute authorizing governor by 
request in writing to obtain, a writ¬ 
ten opinion of the justices of the su¬ 
preme court on Important constitu¬ 
tional questions does not justify an 
advisory opinion on the construction 
of statutes. 

Ala.—In re Opinion of the Justices, 

89 So.2d 294, 252 Ala. 26. 

Scope of dedsiou 

In rendering opinion in response to 
questions of house of representatives 
as to validity of certain proposed leg¬ 
islation, Supreme Court would ex¬ 
press opinion only with respect to 
constitutional provisions to which its» 
attention was specifically called. 

Ala.—^In re Opinion of the Justices, 
41 So.2d 761, 252 Ala. 465. 

23i Me.—^Laijighlin ▼, Portland, 90 


A. 318, 111 Me. 486, 61 L.RJL,N.S., 
1148, Ann.Cas.l916C 734. 

Mass.—In re Opinion of the Justices, 
126 Mass. 557. 

27. Mass.—^In re Opinion of the Jus¬ 
tices, 126 Mass. 657—^In re Justices' 
Answer, 122 Mass. 600. 

Validity of proposed act 
In answering questions of the gov¬ 
ernor as to the constitutionality of 
the sections of a proposed act, the 
judges of the supreme court were 
not concerned with argument of pol¬ 
icy, but were concerned only with the 
question of power in the Legislature, 
under the Constitution, to enact those 
sections, and the judges of the su¬ 
preme court were not bound by the 
rule that courts must be convinced 
beyond a reasonable doubt of the 
repugnancy of a statute to the con¬ 
stitution before declaring the stat¬ 
ute unconstitutional. 

K.L—^In re Opinion to the Governor, 
6 A.2d 147, 62 R.L 816, 138 A.L.R. 
285. 

28. Me.—Laughlin v. Portland, 90 
A, 818, 111 Me. 486, 61 L.R.A.,N.S., 
1143, AniLCas.l916C 734. 

Mass.—^Bowe v. Secretary of the 
Commonwealth, 69 N.B.2d 116, 320 
Mass. 230, 167 A,L.R. 1447. 

Mo.—^In re Opinion of the Justices, 65 
Mo. 497. 

Neb.—State v. Fleming, 97 N.W. 1063, 
70 Neb. 623. 


persons whose interests may be involved in the 
facts and the law of a particular case does not 
constitute a proper exercise of judicial powen^®-®- 

Declaratory judgments. The power of the courts 
to render declaratory judgments has been upheld as 
constitutional in actions where the controversy is 
actual, not moot; concrete, not abstract, as distin¬ 
guished from advisory opinions and decisions in 
moot cases.^i 

§ 151(1). Encroachment on Legislature 

a. General rules 

b. Making, interpretation, and applica¬ 

tion of laws 

c. Invalidation, annulment, and repeal of 

statutes 

d Amendment or alteration of statutes 

e. Applications of rules 

a. General Eules 

The courts cannot encroach on, or interfere with,, 
the proper exercise of the constitutional powers of the 
legislature. 

It is a rule of general application that the courts 
cannot encroach on, or interfere with, the proper 
exercise of the constitutional powers of the legisla¬ 
ture, ^2 although it does not follow that both the 
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7S 1472—Commonwealth of 

Massachusette v. Mellon, 4S S.Ct. 
597, 262 U,S. 447, 67 KEd. 1078. 

City of WTieeling v. John F. Cas¬ 
ey Co., C.C.A.W.Va., 85 F.2d 922. 

Sacco V. Baltimore & O. R. Co.. 
D.C.N.T., 56 F.Supp, 959. 

Ala.—^Wald V. Pool, 51 So.2d 869, 255 
Ala. 441. 

Ariz.—^Adams v. Bolin, 247 P.2d 617, 
74 Ariz. 269,* 33 A.L.R.2d 1102. 
Ark-—^Replogle v. City of Little Rock, 
267 S.W. 353, 166 Ark. 617, 36 A. 
KR. 1333. 

Cal.—American Distilllngr Co. v. City 
Counsel of City of Sausalito, 213 
P.2d 704, 34 Cal.2d 660, 18 A.L.R. 
2d 1247—Santa Clara County v. Su¬ 
perior Court in and for Santa Clara 
County, 203 P.2d 1, 33 Cal.2d 552— 
People V. Craven, 27 P.2d 906, 219 
C^l. 322—^Nickerson v. San Bernar¬ 
dino County, 177 P. 465, 179 Cal. 
518. 

Cramer v, Los Angeles County. 
215 P.2d 497, 96 Cal.App.2d 255. 
Del.—State v. Lyons, 5 A.2d 495, 1 
Terry 77. 

D.C.—^Land v. Dollar, 190 P.2d 623. 
89 tJ.SA.pp.D.C. 38, vacated on other 
grounds Sawyer v. Dollar, 73 S.C3t. 

7, 344 U.S. S06, 97 L.Ed. 62S, and 
In re Killion, 73 S.Ct 8, 344 U.S, 
806. 97 L.Ed. 628—U. a ex reL 
Roughton V. Ickes, 101 P.2d 248, 
69 App.D.C. 324—^Hearst v. Black, 
87 P.2d 68, 66 App.D.C. 313. 

Fla.—Pepper v. Pepper, 66 So.2d 280 
—State ex reL Board of Corners 
Indian River Hosauito Control 
Dist V. Board of Corners of Indian 
River County, 138 So. 625, 103 Fla. 
946, proceeding dismissed State ex 
reL Board of Com'rs of Indian Riv¬ 
er Mosquito Control Dist v. Hel- 
seth, 140 So. 655, 104 Fla. 208— 
Carlton v. Mathews, 137 So. 815, 
103 Fla, 301. 

Ga.—Morris v. Peters, 46 S.B.2d 729, 
203 Ga, 350. 

Idaho.—^Diefendorf v. Gallet 10 P. 

2d 307, 51 Idaho 619. 

Ind.< -Lucas v. State ex reL Board of 
Medical Registration & Examina¬ 
tion, 99 Nr.E.2d 419, 229 Ind. 633, 
certiorari denied 72 S.Ct 366, 342 
U.S. 919, 96 L.B(L 687—State ex 
reU State Department of Public 
Welfare v. Circuit Court of Jay 
Coirnty, 46 N.E.2d 490, 221 Ind. 204. 
Iowa.—^Loftus V. Department of Ag¬ 
riculture of Iowa, 232 N.W. 412, i 
211 Iowa 566, appeal dismissed 51 
S.Ct 647, 283 U.S. 809, 75 L.Bd. 
1427—^KaJbach v. Service Station 
Equipment Co., 224 N.W. 73. 207 
Iowa 1077. 

Ky.—^Manning v. Sims, 213 S.W.2d 
677, 308 Ky. 587, 5 A.L.R.2d 1154— 
Sullivan v. Brawner, 36 S.W.2d 
364, 237 Ky. 730. 

La.—^Pepsodent Co. v. Krauss Co., 9 
So.2d 303, 200 La. 959—Durrett 
Hardware & Furniture Co. v. City 
of Monroe, 5 So.2d 911, 199 La. 
829, 140 AJLJL 433. 


State ex rel, Cruse v. La Salle 
Parish School Board, App., 86 So. 
2d 608—State ex reL Pleasant v. 
Hardy, App., 157 So. 130. 

Md.—Gianforte v. Board of License 
Com’rs for Baltimore City, 68 A.2d 
902, 190 Md. 492—Heaps v. Cobb, 
45 A2d 73. 185 Md. 372. 

Mass.—Bowe v. Secretary of the 
Commonwealth, 69 N.E.2d 115, 320 
Mass. 230. 167 A.L.R. 1447. 

Mich.—Bartkowiak v. Board of Sup’rs 
of Wayne County. 67 N.W.2d 96, 341 
Mich. 333—Michigan & Vicinity 
Conference Board v. Enterprise 
Foundry Co., 32 N.W.2d 515, 321 
Mich. 265. 

Minn.—^Arrowhead Bus Service v. 
Black & White Duluth Cab Co., 
32 N.W.2d 590. 226 Minn. 327. 
Misa—California Co. v. State Oil & 
Gas Board, 28 So.2d 120, 200 Miss. 
824. 

Mo.—State on Inf. of Wallach v. 
Loesch, 169 S.W.2d 675, 860 Mo. 
989. 

Commission Row Club v. Lam¬ 
bert, App., 161 S.W.2d 732—State 
ex reL Johnson v. Regan, 76 S.W. 
2d 736, 229 Mo.App. 237—^Johnson 
V. Bear. 40 S.W.2d 481, 226 Mo. 
App. 1097—State ex reL Sunder- 
wirth V. Harper, 30 S.W.2d 1089, 
225 MoJ^pp. 254. 

Mont.—State ex rel. Peterson v. Dis¬ 
trict Court of Ninth Judicial Dist, 
in and for Teton County, 86 P.2d 
403, 107 Mont 482. 

N.J.—Bendler v. Bendler, 69 A.2d 
302, 3 N.J. 161— Corpus Juris Se. 
cundum dted in Jersey City v. 
Zink, 44 A.2d 825. 887, 133 N.J. 
Law 437, certiorari denied 66 S.Ct 
493, 326 U.S, 797, 90 L.Bd. 486. 

State Board of Medical Exam¬ 
iners of New Jersey v. College of 
Mecca of Chiropractic, 142 A. 409, 

6 N.J.Mlsc. 677, affirmed 146 A. 918, ‘ 
106 N.J.Law 602. 

N.T.—People v. Perretta, 171 N.B. 

72, 253 N.T. 805, 84 A.L.R. 636. 

I Ohio.—^Pla Mor, Inc. v. Glander, 78 
N.R2d 725, 149 Ohio St 295. 

Pisco V. City of East Cleveland, 
App,, 99 N.B.2d 615—City of Cin¬ 
cinnati V. Board of Education of 
City School Dist of City of Cin¬ 
cinnati, 27 N.E.2d 413, 68 Ohio 
App. 549, appeal dismissed 81 N. 
B.2d 440, 137 Ohio St 568—Clifton 
Hills Realty Co. v. City of Cincin¬ 
nati, 21 N.B.2d 993, 60 Ohio App. 
448. 

State ex rel. Bateman v. City of 
Cleveland, 6 Ohio Supp. 31. 

Or.—^Richardson v. Neuner, 194 p. 

2d 989, 183 Or. 668—Wadsworth v. 
Brigham, 266 P. 875, 126 Or. 428. 
Pa.—^Leahey v. Farrell, 66 A.2d 577, 
362 Pa. 52. 

Spangler v. Fiss, 49 Pa.Dist & 
Co. 366, 54 Dauph.Co. 288. 

S,C.—Culbertson v. Blatt, 9 S.E.2d 
218, 194 S.a 105. 

Tex.—Carpenter v. Sheppard, 145 S. 
W.2d 562, 135 Tex. 413, certiorari 
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denied Sheppard v. Carpenter, 6i 
S.Ct 734, 312 U.a 697, 85 L.Ed. 
1132. 

City of El Paso v. Fortl, Civ. 
App., 181 S,W.2d 676, reversed on 
other grounds 181 S.W.2d 679, 142 
Tex. 668—Humble Oil & Refining 
Co. V. Railroad Commission, Civ 
App., 112 S.W.2d 222, error dis¬ 
missed—Denison V. State, Clv.App., 

61 S.W.2d 1017, error refused Deni¬ 

son V. State ex rel. Allred, 61 S.W. 
2d 1022, 122 Tex. 459—^Atlas Metal 
Works V. City of Dallas, Civ.App., 
80 S.‘W.2d 431—Montgomery v. 

City of Alamo Heights, Civ.App.| 
8 S,W.2d 258, error dismissed— 
State V. Vincent, Civ.App., 217 S. 
W. 402, affirmed Vincent v. State, 
Com.App., 235 S.W. 1084. 

W.Va.—State v. City of Charleston. 

114 S.B. 382, 92 W.Va. 61. 

Wis.—City of Appleton v. Bachman 
220 N.W. 393, 197 Wis. 4. 

Wyo.—Cowan v. State ex rel. Scherck, 
116 P.2d 854, 57 Wyo. 309, 136 A 
L.R. 1330—^Brewer v. Folsom Broa 
Co., 6 P.2d 283, 43 Wyo. 438, re¬ 
hearing denied 7 P.2d 224, 43 Wyo. 
617. 

12 aj. p 883 note 91. p 884 note 2— 

62 aj. p 812 note 65. 

Bxez^e of reserve powers of the 
state by the legislature, to meet 
emergencies, should not be interfered 
with by the courts. 

H. 3BC. Chamberlain, Inc., v. 
Andrews, 2 N.B.2d 22, 271 N.T. 1, 
106 AIJ.R. 1619. affirmed 57 8.Ct 
122, 299 U.S. 616, 81 L.Ed. 380, re¬ 
hearing denied 57 S.Ct 926, 301 U.S. 
714, 81 L.Ed. 1365—Associated In¬ 
dustries of New Tork State v. De¬ 
partment of Labor of New Tork, 2 
N.H.2d 22, 271 N.T. 1, 106 A,L.R. 
1619, afidrmed Assoplated Industries 
of New Tork State v. Department 
of Labor of State of New Tork, 67 
S.Ct 122, 299 U.S. 616, 81 L.Bd. 380, 
rehearing denied 57 S.Ct 926, 801 
U.S. 714, 81 L.Ed. 1365. 

Seizure of private Megraph mes. 
sages by federal communications 
commission for senate committee 
may not be interfered with by court 
to extent of restraining the com¬ 
mittee from keeping or making use 
of the messages. 

D.C.—Hearst v.' Black, 87 F.2d 68, 

66 App.D.a 818. 

Kegislativa matters 

(1) Courts have nothing to do 
with a purely legislative question. 

Pa.—^In re Chester School District’s 

Audit, 161 A. 801, 301 Pa 203. 

(2) Ordinarily, the exercise of leg¬ 
islative or political powers and the 
redress of political wrongs are not 
subjects of Judicial cognizanca 
*Tex.—Consolidated Common School 

. Dist No: 5 ,v. Wood, CivJLpp., 112 
S.W.2d 281, error dismissed. 

Courts avoid lutexfereiLoe with leg- 
iidative aotioii, unless it is clear that 
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judicial and lepslative branches of government 
can never exercise powers in the same field.^^ The 
judicial branch of the government has no general 


supervision over legislation,and the courts can¬ 
not review^® or control^® the discretion of the legis¬ 
lature as to matters within its province. The judicial 


such action Immediately threatens le¬ 
gal rig’hta ^ ^^ 

_^Fischer v. Haeberle, D.C,N.Y., 

80 F.Supp- 652. 

Courts are properly reluctant to in¬ 
terfere with the legislative process. 
Ca.l._-Colllns v. City & County of San 
Francisco, 247 P.2d 362, 112 Cal. 
App*2d 719. 

83 , Mo.—Clark v. Austin, 101 S.W. 

2d 977, 340 Mo. 407. 

XTeoessary or atuclliary powers 
Powers which, regarded by them¬ 
selves in the abstract, may be deem¬ 
ed legislative or executive, may be 
considered powers to be exercised by 
courts because they are Intimately 
connected with and necessary or aux¬ 
iliary to the exercise of strictly ju¬ 
dicial powers. ^ 

Mass.—^Lachapelle v. United Shoe 
Machinery Corp., 61 N.E.2d 8, 318 
Mass. 166. 

34 . BL— Fletcher v. City of Paris, 
35 N.ES.2d .329, 377 Ill. 89. 

—State v. Mundet Cork Corp., 86 
A2d 1, 8 N.J. 869, certiorari de¬ 
nied Mundet Cork Corp. v. State 
of New Jersey, 78 S.Ct 14, 344 U.S. 
819, 97 L.Ed. $37—-Reingold v. 

Harper,'78 A-2d 54, 6 N.J. 182. 

Doherty v. Spitznagle, 139 A. 424, 
104 N.J.Law 88. 

Wilentz v. Hendrickson, 33 A.2d 
366, 133 N.J,Ea. 447, affirmed 38 
A.2d 199, 136 N.J.BQ. 244, 

Saslow V. Previtl, 8 A.2d 811, 17 
N.J.Misc. 29. 

N.T.—Bacon v. Wller, 160 N.B. 381, 
247 N.T. 311. 

Kuhn V. Curran, 66 N.T.S.2d 
737, 184 Misc. 788—^Mitrus v. Nich¬ 
ols, 13 N.Y.S.2d 990, 171 Misc. 869. 
Va.—Yoder v. Givens, 1.8 S.E.2d 380, 
179 Va 229. 

12 CJ. p 777 note 51. 

a^unotlon of judiciary is to give 
effect to legal acts, of legislature, 
not to supervise them. 

Mont—Arps v. State Highway Com¬ 
mission, 300 P. 649, 90 Mont 162. 
May not Uzalt exeroise of power 
U.S.—System Federation No. 40, 
Bailway Employees Department of 
American Federation of Labor v. 
Virginian By. Co., D.C.Va, 11 F. 
Supp. 621, affirmed, ' C.CA*, Vir¬ 
ginian Ry. Co. V. System Federar 
tion No. 40, Railway Employees 
Department of American Federa¬ 
tion of labor, 84 F.2d 641, affirmed 
Virginian Ry. Co. v. System Fed¬ 
eration No. 40, 57 S.Ct 592, 800 U. 
S. 615, 81 L.Ed. .789. . . 

35. U.S.—Shaughnessy v. U. S. ex 
rei. Mezei, N.Y.; 78 S.Ct 625, 346 
U.S. 206, 97 L.Ed. 966.. 

Thompson v. State of Liouislana, 
CC.A.MO., 98 F.2d 108—Marx v. 


Maybury, D.C.Wash., 36 P.2d 397, 

appeal dismissed 52 S.Ct 5, 284 

U. S. 691, 76 L.Ed. 583. 

Missouri Public Service Co. v. 
City of Concordia., Mo., D.C.Mo., 8 
F.Supp. 1. 

Ala.—State v. Southern Bell Tele¬ 
phone & Telegraph Co., 176 So. 

308, 234 Ala. 545—City of Bir¬ 
mingham V. Southern Bell Tele¬ 
phone & Telegraph Co., 176 So. 

301, 234 Ala. 526. 

CaJ.—^Lockard v. City of Los Amgeles, 
202 P.2d 38, 83 Cal.2d 463, 7 A.L.R. 
2d 990, certiorari denied 69 S.Ct 
1616, 337 U.S. 939, 93 L.Ed. 1144. 
Ga.—^Thompson v. Talmadge, 41 S.E. 
2d 883, 201 Ga. 867. 

Fla—Board of Public Instruction 
for Holmes Cotmty v. Brown, 154 
So. 860, 114 Fla 711. 

Mass.—Case of Johnson, 64 N.E.2d 94, 
318 Mass. 741. 

N.Y.—^Edgar A. Levy Leasing Co. v. 
Siegel, 186 N.Y.S. 6, 194 App.Div. 
482, affirmed 130 N.B. 923, 230 N.Y. 
634, affirmed 42 S.Ct -289, 258 U.S. 
242, 66 L.Ed. 595. 

Lyttle V. Valentine, 290 N.Y.S. 
11, 160 Misc. 355. 

N.D.—^Northwestern Imp. Co. v. Mor¬ 
ton County. 47 N.W.2d 648, 78 N.D. 
29—State ex rel. Haggart v. Nich¬ 
ols, 266 N.W. 859, 66 N.D. 865. 

Or.—State v. Kozer, 242 P. 621, 116 
Or. 681. 

Wash.—Bauer v. State, 110 P.2d 154, 
7 Wash.2d 476—State ex rel. North¬ 
ern Pac. By. Co. V. Henneford, 99 
P.2d 616, 3 Wash.2d 48—State ex 
reL Department of Finance, Budget 
and Business v. Thurston County, 
92 P.2d 234, 199 Wash. 398—^Robb 

V. City of Tacoma 28 P.2d 827, 176 
Wash. 680, 91 A.L.R. 1010. 

Exercise of coustltutioxial duty 
Where constitution places a duty 
on the legislature and the legislature 
by appropriate laws purports to carry 
out such constitutional mandate, the 
legislature is the sole judge of what 
is adequate, and in such instances it 
does not lie within the power of the 
judicial branch of government to 
control the legislative will. 

Tex.—^Bx parte Hughes, 129 S.W.2d 
270, 133 Tex. 605- 

36. Ala—City of Birmingham v. 

Henry,. 139 So. 288, 224 Ala 239. 
Qolo.—^Davis V. Pensioners Protec¬ 
tive Ass’a 135 P.2d 142, 110 Colo. 

, 380. 

Colo.—People v. Texas Co., 275 P. 
896, 85 Colo. 289. 

TTy .—Smith v. Southern Bell Tele¬ 
phone & Telegraph Co., 104 S.W.2d 
961, 268 Ky. 421. 

•Mirih —Board of Education of City 
of Detroit v. Elliott, 29 N.W.2d 902, 
819 Mich. 436. 


N.C.—^Person v. Board of State Tax 
Com’rs, 115 S.B. 336, 184 N.a 499. 
Ohio.—Clifton Hills Realty Co. v. 
City of Cincinnati, 21 N.E.2d 993, 
60 Ohio App. 443. 

Okl.—City of Bethany v. District 
Court of Oklahoma County, 191 
P.2d 187, 200 Okl. 49—Childers v. 
West Pub. Co.. 166 P.2d 809, 195 
OkL 220. 

S.D.—Schmitt V. Nord, 27 N.W.2d 
910, 71 S.D. 575, appeal dismissed 
Schmitt V. Wilder, 68 S.Ct- 1018, 
334 U.S. 809, 92 L.Bd. 1741. 

Wis.—City of Appleton v. Bachman, 
220 N.W. 393, 197 WlS. 4. 

12 C.J. p 883 note 92. 

Grant of power 

Statute authorizing appeals from 
public service commission was un¬ 
constitutional to extent it purported 
to empower court to control legisla¬ 
tive discretion. 

Ind.—In re Northwestern Indiana 
Telephone Co.. 171 N.E. 65, 201 
Ind. 667. 

Scope of special 8e88io]i. 

The legislature is the sole and ex¬ 
clusive judge of what is proper ac¬ 
tion for it to take at an extraordi¬ 
nary session of the legislature, with¬ 
in the scope of the govemor^s call or 
proclamation. 

Ark.—Pope v. Oliver, Ark.. 117 S.W.2d 
1072. 196 Ark. 394. 

Creation of state Unanclal depart¬ 
ment 

Courts may not interfere with leg¬ 
islative discretion in creation of 
state department of financial institu¬ 
tions. 

Ind.—Carey v; State ex rel. Depart¬ 
ment of Financial Institutions, Ind., 
12 N.E.2d 131, 213 Ind. 181. 

Power of federal government over 
Xndian XAnds is plenary, political, 
and not subject to control by judi¬ 
ciary. 

U.S.—Cully V. Mitchell. aC.A.Okl., 
37 F.2d 493, certiorari denied 50 S. 
Ct. 847, 281 U.S. 740, 74 L.Bd. 1154. 
Express provision for judiodal review 
Fact that constitution makes ex¬ 
press provision for review by su¬ 
preme court of an act of the legisla¬ 
ture apportioning the state into dis¬ 
tricts at suit of any citizen, and re¬ 
frains from providing for such a re¬ 
view in other cases, is evidence that 
it was not intention to confer upon 
the judicial branch general authority 
at the suit of a citizen as such to sit 
in review of the acts of other branch¬ 
es of government. 

NY.—Smith v. City of Buffalo, 78 N. 
Y.S.2d 540, 191 Misc. 439. 

XmpeaOhment 

(1) Courts are without authority 
to review proceedings of the senate 
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department cannot prescribe to the legislative de¬ 
partment of the government limitations on the 
exercise of its acknowledged power.3«-5 prior to 
the enactment of a statute, the courts cannot deter¬ 
mine its constitutionality or validity^^ or enjoin its 
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enactment.38 xhe courts cannot compel** or en¬ 
join^® the exercise of legislative powers, and the 
courts have no authority to avoid the effect of a 
failure of the legislature to perform its duties<i 


of the United States for the im¬ 
peachment of government officials. 
U.S,—Ritter v. U. S., 84 CLCl. 293. 
certiorari denied 57 S.Ct. 513, 300 
U.S. 668, 81 Ij,B± 875. 

<2) Actions of state senate and 
house of representatives. In the ex¬ 
ercise of their Jurisdiction over mat¬ 
ters of impeachment, are not subject 
to review or interference by the 
courts. 

Okl.—State v. Chambers, 220 P. 890, 
96 OkL 78. 

(3) The courts have no Jurisdic¬ 
tion in impeachment proceedings and 
no control over their conduct as long 
as actions taken are within constitu¬ 
tional lines. 

Pa.—In re Investigation by Dauphin 
County Grand Jury, September, 
1938, 2 A.2d 802, 832 Pa. 342. 

(4) The courts cannot prohibit a 
witness from testifying before a leg¬ 
islative committee which is conduct¬ 
ing an investigation to determine 
whether a civil officer shall he pro¬ 
ceeded against by Impeachment. 

Pa.—^In re Investigation by Dauphin 
County Grand Jury, September, 
1938, supra. 

(5) The constitutional provision 
that the accused in an Impeachment 
proceeding shall be liable to indict¬ 
ment, ‘^whether convicted or acquit¬ 
ted,'* does not require suspending 
criminal proceedings against the ac¬ 
cused until after the Impeachment 
and does not deprive court of power 
to continue grand jury investiga¬ 
tion of criminal misconduct by civil 
officers of the commonwealth, since 
the two proceedings are independent. 
Pa.—^In re Investigation by Dauphin 

County Grand Jury, September, 
1938, supra. 

(6) It is the function of the sen¬ 
ate, and never that of the courts, to 
review the evidence on which the 
governor suspends an officer, in event 
the governor recommends his re¬ 
moval from office. 

Fla.—State ex reL Kelly v. Sullivan, 
52 So.2d 422. 

86.5 U.S.—U. S. V. Darby, Ga., 61 S. 
Ct. 451, 312 U.S. 100, 657, 85 L..Ed. 
609, 132 A.D.R. 1430. 

Veazie Bank v. Fenno, 8 WaU. 
533, 548, 19 L.Ed. 482. 

87. U.S.—Gates v. Council of City 
of Huntington, D.C.W.Va., 93 P. 
Supp. 757. 

Ga.—OT^eal v. Town of Whigham, 67 i 
S.B.2d 591, 206 Ga. 511. 

HL—Spurllng v. Reich, 84 N.E.2d 
879, 336 ULApp. 676. 


[Ky.—^Avey Drilling Mach. Co, v. Lu- 
1 kowsky, 261 S.W.2d 432. 

Md.—Blaustein v. Levin, 4 A.2d 861, 
176 Md. 423. 

Neb.—Noble v. City of Lincoln, 43 N. 

W.2d 578, 163 Neb. 79. 

N.H.—^In re Opinion of the Justices, 
81 A.2d 306, 97 N.H. 641, 

N.C.—^Person v. Doughton, 120 S.B. 
481. 186 N.a 723. 

Or.—State v. Kozer, 270 P. 613, 126 
Or. 641. 

Advisory opinions generally see su¬ 
pra S 150. 

Validity of proposed legislstloa is 
primarily question solely for legisla¬ 
ture. 

Colo.—People ex reL Foley v. Begole, 
56 P.2d 931. 98 Colo. 854. 

3^aw to be submitted to referendum 
may be examined by court to deter¬ 
mine its constitutionality. 

Mo.—^Kansas City v. McGee, 269 S.W. 
2d 662. 

Sstoppel 

The courts will in advance of pas¬ 
sage or adoption of proposed legisla¬ 
tion by the city enjoin such legisla¬ 
tion or inquire Into validity or con¬ 
stitutionality thereof as an exception 
to general rule when acts and conduct 
of a municipal corporation have been 
such as to estop it to assert right 
to Insistence on the general rule. 

Neb.—^Noble v. City of Lincoln, 43 N. 
W.2d 678, 168 Neb. 79. 

38. CaL—Harnett v. Sacramento 
County, 235 P, 446, 195 CaL 676. 

Ill.—Spies V. Byers, 122 N.B. 841, 287 
Ill. 627. 

Mass.—^Bowe v. Secretary of the Com¬ 
monwealth, 69 N.E.2d 115, 320 

Mass. 230, 167 A.L.R. 1447. 

Utah.—Coleman v. Bench, 84 P.2d 
412, 96 Utah 143. 

RatULoatiou of coustltutlonAl amsud- 
meat 

Court could not enjoin the gov¬ 
ernor, the secretary of state, and the 
I speakers of the senate and house 
from taking steps to adopt resolu- 
I tion of ratification of proposed 
amendment to the United States con¬ 
stitution. 

Tenn.—Clements v. Roberts, 230 S. 
W. 30, 144 Tenn. 129, rehearing de¬ 
nied 231 aw. 902, 144 Tenn. 162. 

39. Arlz.—^Inspiration Consol. Cop¬ 
per Co. V. Mendez, 166 P. 278, 1183, 
19 Ariz. 161. 

DeL—^Fouracre v. White, 102 A. 186, 

7 Boyce 26. 

IlL—^Daly v. Madison County, 38 N.E. 
2d 160, S78 IlL 357—Fletcher v. City 
of Paris, 35 N.B.2d 829, 377 IlL 89., 
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Ky.—Russell v. Board of Education 
of Logan County, 57 S.W.2d 681 
247 Ky. 703. 

Mich.—Randall v. Township Board of 
Meridian Tp., Ingham County, 70 
N.W.2d 728, 342 Mich. 605—Bart- 
kowiak v. Board of Sup'rs of 
Wayne County, 67 N.W.2d 96, 841 
Mich. 333—Tel-Craft Civic Ass’n v. 
City of Detroit, 60 N.W.2d 294, 337 
Mich. 326—^Northwood Properties 
Co. V. Perkins, 39 N.W.2d 26, 325 
Mich. 419. 

S.C.—^Poster v. Taylor, 42 S.B.2d 631, 
210 S.C. 324. 

S.D.—State v. South Dakota Rural 
Credits Board, 189 N.W. 704, 45 S. 
D. 619. 

Tenn.—^Biggs v. Beeler, 173 S.W.2d 
946, 180 Tenn. 198, 163 A,L.R. 610. 
Wash.—State ex rel. Daschbach v. 
Meyers, 229 P.2d 606, 38 Wash.2c[ 
830. 

Wis.—State ex reL Martin v. Zimmer¬ 
man, 23 N.W.2d 610, 249 Wis. 101. 
12 C.J. p 883 note 94. 

Duty imposed by eonstitntion 
Legislature may not be compelled 
by the courts to perform a legisla¬ 
tive duty, even though the perform¬ 
ance of that duty be required by 
the constitution. 

Okl.—Jones v. Freeman, 146 P.2d 664, 
193 Okl. 564, appeal dismissed 64 
S.Ct. 1288, 322 U.H 717, 88 L.Ed. 
1668. 

Wis.—State ex reL Martin v. Zimmer¬ 
man, 28 N.W.2d 610, 249 Wis. 101. 

40. Arlz.—City of Phoenix v. Superi¬ 
or Court of Maricopa County, 175 
P.2d 811, 66 Ariz. 139. 

Idaho.—^Miller v. Meredith, 83 P.2d 
206, 69 Idaho 385. 

IlL—Fletcher v. City of Paris, 36 N.B. 
2d 329, 377 IlL 89. 

Mich.—^Randall v. Township Board of 
Meridian Tp., Ingham County, 70 
N.W.2d 728, 342 Mich. 606. 

Mo,—State ex reL Better Built Home 
& Mortgage Cow v. Davis, 269 S.W. 
so, 302 Mo. 307. 

Wis.—Goodland v. Zimmerman, 10 N. 

W.2d 180, 243 Wis. 469. 

12 C.J. p 883 note 94. 

Publicatloii of statute 

The courts could not enjoin secre¬ 
tary of state from publishing duly 
authenticated legislative act, since 
such an injunction would interfere 
with legislative process. 

Wis.—Goodland v. Zimmerman, 10 N. 
W.2d 180, 243 Wis. 469. 

41. CaL—Myers v. English, 9 CaL 
34L 

S.D.—^In re State Census, 62 N.W. 
129, 6 S.D. 640. 
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or to convene the legislature.^* 

Legislative committees. The legislative power of 
inquiry as an aid to the legislative process cannot 
be curtailed by the courts,^2.6 unless the lack of 
materiality and relevancy of the subject matter is 
dear and manifest^^Jio The court cannot enjoin 
action by a legislative committee,^ 2.15 and cannot 
prescribe the subjects of legislative investigation by 
a limitation in advance.42.20 The court will not 
regulate the procedures of a lawful committee mak¬ 
ing pertinent inquiries.42-25 a declaration by con¬ 
gress that the information sought by it in creating 
an investigating committee is for a legislative pur¬ 
pose has been held to be conclusive on the 
courts.42-30 The courts will stop an inquiry by a 
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legislative committee if the committee exceeds its 
constitutional or legal powers, 42-35 and the courts 
may pass on the validity of a subpoena issued by a 
legislative committee.42.40 in determining the civil 
liability of members of a legislative committee for 
their actions, the court should not go beyond the 
narrow confines of determining whether the com¬ 
mittee’s inquiry may fairly be deemed within its 

province.42.45 

b. Making, Interpretation, and Application of 
Laws 

The function of the courts Is not to make, but to 
Interpret and apply, the laws. 

The courts have no power to legislate ;42-50 the 


42. Cal.—^French v. State Senate, 80 
P. 1081, 146 CaL 604, 69 L 1 .R.A. 
556, 2 Ann.Cas. 756. 

42.5 U.S.—^Marcello v. XT. S., C.A.Lia., 
196 P.2d 487. 

Plschler v. McCarthy. D.C.N.T., 
117 F.Supp. 648, affirmed, C.A., 218 
F.2d 164. 

P.C—^Barsky v. U. S., 167 F.2d 241, 
88 U.S.APP.D.C. 127, certiorari de¬ 
nied 68 S.Ct 1611. 834 U.S. 848, 92 
JuJEd, 1767, rehearlngr denied 70 S. 
Ct 1001, 839 U.S. 971, 94 L.m 
1879. 

42.10 D.C.—U. S. V. Bryan, D.C, 72 
F.Supp. 68, affirmed Barsky v. U. 

S. , 167 F.2d 241, 83 U.S.App,D.C. 
127, certiorari denied 68 S.Ct. 611, 
834 U.S. 848, $2 Li.Sd. 1767, rehear¬ 
ing denied 70 S.Ct. 1001, 889 U.S. 
971, 94 L.Ed. 1379. 

42.15 U.S.—^Flschler v. McCarthy, D. 
CN.T., 117 F.Supp. 643, affirmed, 
CJL, 218 F.2d 164. 

D.C—Nelson v. U. S., 208 F.2d 606, 
93 U.S.App.D.a 14. 

42.20 U.S.—^Fischler v. McCarthy, D. 
C.N.Y., 117 F.Supp. 643, affirmed, 
UA, 218 F.2d 164. 

42.25 U.S.—^U. S. V. Orman, C.A.N.J., 
207 F.2d 148. 

D.a—Dennis v. U. S., 171 F.2d 986, 
84 U.SA.PP.D.C. 81. affirmed 70 S. 
Ct 619, 339 U.S. 162, 94 Ii.Bd. 
784, rehearing denied 70 S.Ct 799, 
339 U.S. 950, 94 L..Ed. 1364. 

U. S. V. Kleinman, D.C., 107 F. 
Supp. 407. 

N.T.—^Application of Withrow, 28 N- 

T. S.2d 228, 176 Misc. 697. 

The remedy for uxuieeiuly conduct, 
if any, by congressional committee 
is for congress or for the people, and 
is not for the courts. 

D.a—Barsky v. U. S., 167 P.2d 241, 
88 U.S.App.D.a 127, certiorari de¬ 
nied 68 S.Ct 1611, 384 U.S. 848, 92 
XiJBSd. 1767, rehearing denied 70 S. 
Ct 1001, 889 U.S. 971, 94 KEd. 1379. 

42.30 U.S.—U. S. V. Josephson, CC. 
AN.T„ 166 F.2d 82, certiorari de¬ 
nied 68 act 609, 333 U.S. 838, 92 


KEd. 1122, rehearing denied 68 S. 
Ct 731. 333 U.S. 858, 92 LuEd. 1138, 
rehearing denied 69 S.Ct 294, 835 
US. 899, 93 L.Ed. 434. 

42.35 N.T.—Haydon v. Proskauer. 
120 N.Y.S.2d 322, 281 App.Div. 438. 

42.40 N.Y.—^Application of Withrow, 
28 N.Y.S.2d 223, 176 Misc. 597. 

42.45 U.S.—^Tenney v. Brandhove, 
CaL. 71 act 788, 841 U.S. 367, 95 
KBd. 1019, rehearing denied 72 S. 
Ct 20. 842 U.S. 848, 96 L.Bd. 637. 

42.50 U.S.—Stanard v. Olesen, Cal., 
74 S.Ct 768, 98 KEd. 1151. 

U. S. V. Chas. M. Dunning Const 
Co., CAOkL, 223 P.2d 723—Foster 
V. TurchL C.APa., 173 F.2d 605— 
U. S. V. Consolidated Elevator Co., 
CaAMinn., . 141 P.2d 791—Field- 
crest Dairies v. City of Chicago, C. 
CAIll., 122 F.2d 132, vacated on 
other grounds 62 S.Ct 986, 316 U.S. 
168, 86 L.Bd. 1356—^Kobilkin v. 

Pillsbury, 103 F.2d 667, affirmed 60 
act 466, 309 U.S. 619, 84 L.Bd. 
983, rehearing denied 60 S.Ct 684, 
809 US. 695, 84 Lr.Bd. 1035. 

Torpey v. Red Owl Stores, D.a 
Minn., 129 F.Supp. 404—^Duvall v. 
20th Century Coal Co., D.aKy., 104 
F.Supp. 725—Hartlieb v. Carr, D.a 
Ky., 94 F.Supp. 279—^Buck v. Gibbs, 
D.aFla., 34 F.Supp. 610, modified 
on other grounds Watson v. Buck, 
61 S.Ct 962, 313 U.S. 387, 85 L.Bd. 
1416, 136 AD.R. 1426. 

AJa.—State v. Robinson Liand & Dum¬ 
ber Co. of Alabama, 77 So. 2d 641— 
City of Birmingham v. Hendrix, 58 
So.2d 626, 257 Al€L 300. 

Marsin v. UdalL 279 P.2d 721, 
78 Arlz. 309—State v. Phelps, 193 P. 
2d 921, 67 Arlz. 216—Collier v. 
O’Neil, 162 P.2d 124, 63 Ariz. 820. 
Cal.—^Redding v. City of Los Ange¬ 
les, 186 P.2d 430. 81 Cal.App.2d 
888, certiorari denied 68 S.Ct 1338, 
334 U.a 826, 92 L.Bd. 1764, rehear¬ 
ing denied 68 S.Ct 1511, 884 U.S. 
854, 92 L.Bd. 1776—In re Henry’s 
Estate, 148 P.2d 396, 64 CaLApp.2d 
76—Meyer v. Board of Public 
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Works of City of Los Angeles, 126 
P.2d 50, 51 C:al.App.2d 456. 

Colo.—^Denver Milk Producers v. In¬ 
ternational Broth, of Teamsters, 
Chauffeurs, Warehousemen and 
Helpers’ Union, 183 P.2d 629, 116 
Colo. 389, appeal dismissed 68 S. 
Ct 1016, 334 U.S. 809, 92 L.Bd. 
1741. 

DeL—Wise v. Delaware Steeplechase 
& Race Ass’n, 18 A2d 419, 2 Terry 
182, affirmed Delaware Steeple¬ 
chase & Race Ass'n v. Wise, 27 A 
2d 367, 2 Terry 587. 

Fla.—State ex reL Bie v. Swope, 30 
So.2d 748, 159 Fla. 18—State v. 
Herndon. 27 So.2d 838, 158 Fla. 115. 

Ga.—Jacobs v. State, 37 S.E.2d 187, 
200 6a. 440, opinion conformed to 
37 S.R2d 438, 73 Ga.App. 650— 
Harrell v. Southeastern Pipe-Line 
Co., 10 S.E.2d 386. 190 Ga. 709. 

Ill.—People ex reL Roan v. Wilson, 
90 N.E.2d 224, 406 IlL 122—Ameri¬ 
can Steel Foundries v. Gordon, 88 
N.E,2d 465, 404 IIL 174—Dean Milk 
Co. V. City of Chicago, 53 N.B.2d 
612, 385 IIL 665—Fletcher v. City 
of Paris, 35 N.B.2d 329, 877 IIL 
89. 

Ring V. Palmer, 32 N.E.2d 956, 
309 IlLApp. 333. 

Ind.—Ettlnger v. Studevent 88 N.B. 
2d 1000, 219 Ind: 406. 

Iowa.—State v. Woitha, 287 N.W. 
99, 227 Iowa 1, 123 AL.R. 884. 

TTaji. —State V. One Bally Coney Is¬ 
land No. 21011 Gaming Table, 258 
P.2d 225. 174 Kan. 767. 

—Gregg V. Gregg, 87 A.2d 581, 
199 Md. 662—^Llckle v. Boone, 61 A. 
2d 162, 187 Md. 679, 170 A.L.R. 166. 

Mich.—^Randall v. Township Bd. of 
Meridian Tp., Ingham Coiinty, 70 
N.W.2d 728, 342 Mich. 605—^Tel- 
Craft Civic Ass’n v. City of De¬ 
troit 60 N.W.2d 294. 337 Mich. 326 
—^Dearborn Tp. v. Dail, 55 N.W.2d 
201, 884 Mich. 673—Northwood 

Properties Co. v. Perkins, 39 N.W. 
2d 25, 325 Mich. 419. 

Miss.—Gaudet v. Mayor and Bd. of 
Aldermen of City of Natchez, 43 
So.2d 900. 
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function of the courts is not to make, but to inter- | pret and apply, the laws>5 Nevertheless, to some 


Mo.—state ex rel. Bess v. Schult» 
App., 143 S.W,2d 486. 

N.J.—Matthews v. Board of Ed. of 
Town of Irvington, Essex County, 
10$ A2d 34$, 31 K.J.Super. 292. 

N.Y.—^People V. Friedman, 9$ N.E.2d 
184, 302 N.T. 75, appeal dismissed 
Friedman v. People of State of 
N^Y., 71 S.Ct 623, 341 U.S. 907, 95 
L..Ed. 1345. 

People V. Morton, 127 N.Y.S.2d 
246, 204 Misc. 1063, modified on 
other grounds 132 N.Y.S.2d 302, 284 
App.Div. 413, afBrmed 123 N.E.2d 
790, 308 N.Y. 96—-Mulligan v. City 
of New York, 36 N.Y.S.2d 501, 194 
Misc, 5T9, affirmed S8 N.Y.S.2d 911, 
275 App.Div. 795. affirmed 89 X.E. 
2d 256. 300 N.T. 541—Lowe v. 
Western Exp. Co., 63 N.Y.S.2d 873, 
189 Misc. 177—^Kuhn v. Curran, 56 
N.T.S.2d 737, 184 Misc. 788—Mi- 
trus V. Nichols, 13 N.Y.S.2d 990, 171 
Misc. 369. 

Greenberg v. Colonial Studios, 
105 N.Y.S.2d 404, reversed on other 
grounds 107 N.Y,S.2d 87, 279 App. 
Div. 555, appeal denied 108 N.Y.S. 
2d 996, 279 App.Div. 655—Air Con¬ 
ditioning Training Corp. v. Strass- 
berg, 18 N.Y.S.2d 310. 

N.C.—Elliott V, Elliott. 69 S.E.2d 
224, 285 N.C. 153—^Unemployment 
Compensation Commission of 
North Carolina v. Jefferson Stand¬ 
ard Life Ins, Co., 2 S.B.2d 584, 215 
N.C. 479. 

Ohio.—^Moss V. Standard Drug Co., 
112 N.E.2d 542, 159 Ohio St. 464— 
Iddings V. Board of Ed. of Jeffer¬ 
son County School Dist., 98 N.E. 
2d 327, 155 Ohio St. 287—Welfare 
Federation of Cleveland v. Gland- 
er. 64 N.E 313, 146 Ohio St. 146. 

State ex rel. Bateman v. City of 
Cleveland, 6 Ohio Supp. 31. 

Okl.—^Hof&nan v. Oklahoma Cocar 
Cola Bottling Co., 281 P.2d 436— i 
Oklahoma County v. Queen City 
Lodge No. 197, I. O. O. F„ 156 P. 
2d 340, 195 OkL 131. 

Or.—^Foster v. Goss, 175 P.2d 794, 180 
Or. 405. 

S.C.—Gallman v. Springs Mills, 22 S. 
E.2d 715. 301 S.C. 257. 

Tex.—Golston v. City of Tyler, Civ. 
App., 262 S.W.2d 518, error refus¬ 
ed—Turner V. Pugh, Civ.App., 187 
S.W.2d 598—Texas Natural Gas 
Utilities V. City of El Campo, 135 
S.W.2d 133, certiorari denied 60 S. 
Ct. 977, 310 U.S. 629. 84 L.Ed. 1400. 

Ex parte Halsted, 182 S.W.2d 
479, 147 Tex.Cr. 453. 

Va.—Frank L. Cook Transfer v. 
Commonwealth, 33 S.E.2d 733, 196 
Va. 384—^Virginia Transit Co., v. 
Tldd, 73 S.B.2d 405. 194 Va. 418. 

Wis.—Fort Howard Paper Co. v. Pox 
River Heights Sanitary Dist., Town 
of Ashwaubenon, 26 N.W.2d 661, 
260 Wis. 145—State ex rel. McCar¬ 
ty V. Gauntter, 4 N.W.2d 163; 240 


Wis. 648—^Friedrich v. Zimmerman, 
298 N.W. 760, 238 Wis. 148—School 
Dist. No. 3 of Town of Adams v. 
Callahan. 297 N.W. 407, 237 Wis. 
660. 185 A.D.R. 1081. 

The conrt oaanot deeree what the 
law ought to be and thereupon de¬ 
clare it to be so. 

U.S.—^Long Island R. Co. v. Lowe, D. 

C.N.Y., 60 F.Supp. 944. 

Doing eauity 

A court may not legislate under 
the guise of doing equity. 

U. S.—Balnbridge v. U. S., D.C.N.Y.. 
107 F.Supp. 377. 

Spendthrift trusts 
Court cannot, In absence of legis¬ 
lative action, declare that spend¬ 
thrift trust precluding wife or chil¬ 
dren of beneficiary from obtaining 
alimony or support therefrom is il- 
legaL 

U.S.—Schwager v. Schwager, C.C.A. 

Wis., 109 F.2d 754. 

43. U.S.—^Motor Boat Sales v. Park¬ 
er, 116 F.2d 789, reversed on other 
grounds 62 S.Ct 221, 314 U.S. 244, 
86 L.Ed. 184, rehearing denied 62 S. 
Ct 477, 314 U.S. 716, 86 LwEd. 670— 
C. L R. V. Hallock, C.CJL6, 102 F.2d 
1, reversed on other grounds 60 S. 
Ct 444, 309 U.S. 106, 84 L.Ed. 604, 
125 A..L.R. 1368, mandate conformed 
to. C.C.A., 111 F.2d 143, two cases— 
Santa Monica Mountain Park Co. 
V. U. S.. C.C.A.Cal., 99 F.2d 450, 
certiorari dismissed 69 S.Ct 647, 
306 U.S. 666, 88 L.Bd. 1062—Pit¬ 
cairn V. Fisher, C.C.A.rowa, 78 F. 
2d 649—U. S. V. 5 Dnims Contain¬ 
ing 260 Gallons of Wood StcUn, D. 
C.Conn., 41 F.2d 788—Sturchler v. 
Sutherland, D.C.N.Y., 19 P.2d 999, 
reversed on other grounds, C.C.A., 
23 F.2d 414. 

Muir V. Kessinger, D.C.Wash., 35 
F.Supp. 116, cause remanded on 
other grounds, C.C.A., 121 F.2d 466 
—U. S. Nat Bank of La Grande v. 
Pole, D.C.Or., 2 F.Supp. 153. 

U. S. V. Chemical Foundation, D. 

C. DeL, 294 F. 800, affirmed, C.C.A., 

5 P.2d 191, modified on other 
grounds 47 S.Ct 1, 272 U.S. 1, 71 
L.Ed. 131—Smith v. Gilliam, D.C. 
Ky., 282 F. 628—Helley v, Aarons, 

D. C.CaL, 238 P. 996, affirmed Kelley 

V. GIU, 38 S.Ct 38, 245 U.S. 116, 62 
L.Ed. 185. 

Ark.—^Hazelrlgg v. Board of Peni¬ 
tentiary Corners, 40 S.W.2d 998, 184 
Ark. 154—^Town of De Witt v. 
Stephen, 293 S.W. 740, 173 Ark. 
838. 

Ariz.—^Reichenberger v. Salt River 
Project Agr. Improvement & Pow¬ 
er Dist, 150 P.2d 758, 61 Ariz. 465. 
Cal.—Rafferty v. City of Covina, 
App., 285 P.2d 94—Plicldnger v. 
Swedlow Engineering Co., App.; 284 
P.2d 521—^Rudley v. Tobias, 190 P. i 
2d 984, 84 Cal«App.2d 464. | 
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Colo.—^Industrial Commission v. CJar- 
penter, 76 P.2d 418, 102 Colo. 22. 
Fla.—Copeland v. Copeland, 63 So.2d 
637—General Motors Acceptance 
Corp. V. State, 11 So.2d 482, 162 
Fla. 297—Kennedy v. City of Day¬ 
tona Beach, 182 So. 228, 132 Fla. 
676—State ex rel. Hanbury v. Tun- 
nlclifte, 124 So. 279, 98 Fla. 731. 
Idaho.—^Mountain View Rural Tele¬ 
phone Co. V. Interstate Telephone 
Co., 46 P.2d 723, 66 Idaho 514— 
Corpus guxls cited in Diefendorf v. 
Gallet 10 P.2d 807, 814, 61 Idaho 
619. 

HL—^People, ex reL Roan v. Wilson, 
90 N.E.2d 224, 405 IlL 122—People 
V. Judd, 71 N.B.2d 29, 396 Ill. 211— 
People V. Peoples Gas Light & Coke 
Co., 11 N.B.2d 929, 367 HL 435— 
Burley v. Lindhelmer, 11 N.E2d 
926, 867 Ill. 426—People t. Com¬ 
monwealth Edison Co., 11 N.E.2d 
408, 867 Ill. 2$0—Crerar Clinch 
Coal Co. V. City of Chicago, 173 N. 
B. 484, 341 IlL 471—Fergus v. 
Marks, 162 N.E. 557, 821 Ill. 6io, 
46 A..L.R. 960——Lelcmd v. Leland, 

. 160 N.E 270, 819 Ill. 426—Lyons 

V. People's Bank of Lexington, 147 
N.B. 398, 817 Ill. 44—People v. 

Miller, 146 N.E 685, 814 IlL 474_ 

Rudin V. King-Richardson Co., 143 
N.E 198, 311 Ill. 618—Integrity 
Mut Ins. Co. V. Boys, 127 N.B. 748, 
293 IlL 807—Springfield Gas & 
Electric Co. v. City of Springfield, 
.126 N.E 739, 292 Ill. 236, 18 A.L. 

R. 929, affirmed 42 S.Ct 24, 267 U. 

S. 66, 66 L.Ed. 131. 

Grutzius V. Armour & Co. of 
Delaware, 88 N.E 2d 773, 812 Ill. 
App. 866, transferred, see 86 N.E. 
2d 707, 377 IlL 447—Association of 
Franciscan Sisters of Sacred Heart 
V. Vermilion County, 26 N.B.2d 163, 
304 HI.App. 248—^Buckmaster v. 
Effingham County, 23 N.E.2d 747, 
302 IlLApp. 363. • 

Iowa.—State Tax Commission v. Gen¬ 
eral Trading Co., 10 N.W.2d 669, 
283 Iowa. 877, 153 A.L.R. 602, af¬ 
firmed 64 S.Ct. 1028, 322 U.S. 335. 
88 L.Ed. 1309—^Friend v. Cum¬ 
mings, 224 N.W. 610, 207 Iowa 1201 
—In re Evans? WilL 188 N.W. 774. 
193 Iowa 1240. 

Kan.—State ex reL Mitchell v. Town¬ 
send, 171 P.2d 661, -161 Kan. 672. 
Ky.—Commonwealth ex rel. Howard 
V. Imperial Oil Go., 202 S.W.2d 413, 
304 Ky. 706—^Walker v. Common- * 
wealth,'288 S.W. .1036, -217 Ky. 123 
—Adams Express Co. v<. Yoimg, 211 
S.W. 407. 184 Ky. 49—Western & 
Southern Life Ins. Co. v.. Weber, 
209 S.W, 716, 183 Ky. 32. 

La.—State v. Winfield, 62 So.2d 258, 
222 La. 157—:Successlon of Mc- 
lULCken, 110 So. 645, 162 La. 443— 
Reid V. Brunot, 96 So.. 43, 163 La. 
490—^Lalnger v. Dendlnger, 86 Sow 
733, 148 La. 190. 



16 C. J. S. 

Thompson v* Testal liumher & 
Manufacturingr Co., App., 16 So.2d 
594, affirmed 22 So.2d 842, 208 La. 
82. ' 
jjle.—Wade v. Warden of State Pris¬ 
on, 73 A.2d 128, 146 Me. 120—Far¬ 
ris ex reL Dorsky v. Goss, 60 A. 
2d 908, 142 Me. 227. 

Md.—Hoke v. Lawson, 1 A. 2d 77— 
Farmers* & Merchants* Nat. Bank 
of Cambridgre v. Harper, 137 A 
702, 151 Md. 368, 153 Md. 128— 
Leser v. Garnett, 114 A 840, 139 
Md. 46, affirmed 42 S.Ct 217, 258 

U. S. 130, 66 L.Bd. 605—^Bartlett v. 
Liffon, 109 A 473, 185 Md. 620. 

Mass.—Commonwealth v. Isenstadt, 
62 N.B.2d 840, 318 Mass. 543— 
Madden v. Commissioner of Corpo¬ 
rations and Taxation, 182 N.B. 480, 
280 Mass. 321—City of Revere v. 
Special Judgre of List. Court of 
Chelsea, 160 N.H. 431, 2^2 Mass. 
393. 

Mich.—^Roosevelt Oil Co. v. Alger, 64 
N.W.2d 582, 339 Mich. 679—In re 
Manufaoturer*s Freight Forward¬ 
ing Co., 292 N.W. 678, 294 Mich. 
57—^Detroit Trust Co. v. Hartwick, 
270 N.W. 249, 278 Mich- 139— 
School Dist. of City of Pontiac v. 
City of Pontiac, 247 N.W. 474, 262 
Mich. 338, rehearing denied 247 N. 
W. 787, 262 Mich. 338—Garwols v. 
Bankers* Trust Co., 282 N.W. 239, 
261 Mich. 420—People v. Detroit, G. 
H. & M. Ry. Co., 200 N.W. 636, 
228 Mich. 596. 

Miss.—^Zambroni T. State ex rel. 
Hawkins, 64 So.2d 335, 217 Misa 
418—^Branning v. State, 60 So.2d 
633, 215 Miss. 223. 

Mo.—Osborn v. Osborn, App., 274 S. 
W.2d 82—^Bowen V. Mossman, 226 
S.W.2d 404, 240 Mo.App. 1202— 
Bees V. Mississippi River Fuel 
Corp., App., 192 S.W.2d 635—Conn 

V. Chestnut Street Realty Co., 133 
S.W.2d 1066, 236 Mo.App. 309— 
State V. XiOng, 220 S.W. 690, 203 
MoApp. 427. 

Mont.—Green v. dty of Roundup, 157 
P.2d 1010, 117 Mont. 249—Clark v. 
Olson, 81 P.2d 288, 95 Mont 417— 
Montana Horse Products Co. v. 
Great Northern Ry. Co., 7 P.2d 919, 
91 Mont 194—^Nichols v. School 
Bist No. 3 of Ravalli County, 287 
P. 624, 87 Mont 181—State v. Reed, 
210 P. 766, 66 Mont 61. 

KH.—State V. Cox, 16 A2d 608, 91 
N.H. 137, affirmed Cox v. State of 
New Hampshire, 61 S.Ct 762, 312 
TJ.S. 569, 85 L.£!d. 1049, 183 AL.R 
1896. 

N.J.—^Bogda V. Chevrolet-Bloomfield 
Bivision, General Motors Corp., 73 
A2d 736, 8 NJ.Super. 172. 

N.Y.—Purdy v. McGarlty, 80 N.T.S. 
2d 966, 262 App.Div. 623, followed 
in Scarborough v. Bartholomew, 80 
N.T.S.2d 971, 263 App.Dlv. 765, 

appeal denied 32 N.Y.S.2d 807, 263 
App.Biv. 905—People v. Gowasky, 
219 N.Y.S. 873, 219 AppJDir. 19, 
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affirmed 165 N.B. 737, 244 N.T. 451, 
58 A.L.R 9—Bronx Gas & Electric 
Co. V. Public Service Commission, 
First Bist, 180 N.Y.S. 88, 190 App. 
Div. 13—^Mitchel v. Cropsey, 164 
N.Y.S. 336, 177 App.Div. $63. 
Stewart v. Carrington, 119 N.Y. 

S. 2d 778, 208 Misc. 543—People v. 
Kightlinger, 89 N.Y.S.2d 755, 194 
Misc. 607, modified on other 
grounds 93 N.Y.S.2d 636, 276 App. 
Div. 230, affirmed 93 N.B.2d 920, 
381 N.Y. 639—0*Rlordan v. Nick F. 
Helmera, Inc., 71 N.Y.S.2a 842, 189 
Misc. 88—^People v. McManus, 63 N. 
Y.S.2d 183, 187 Misc. 609—Smull v. 
Delaney, 25 N.Y.S.2d 387, 175 Misc. 

I 795—^Aberdeen Bindery v. Eastern 
i States Printing & Publishing Co.. 
3 N.Y.S.2d 419, 166 Misc. 904— 
Beach v. Queens County Jockey 
Club, 298 N.T.S. 777, 164 Misc. S63 
—^In re Killough's Estate. 265 N. 
Y.S. SOI, 148 Misc. 73—^People ex 
reL Bierbaum v. Jennings, 240 N. 
Y.S. 91, 135 Misc. 809—McDonald 
V. Hutter, 226 N.Y.S. 185, 130 Misc. 
631, reversed on other grounds In 
re McDonald, 233 N.Y.S. 368, 225 
App.Div. 403—^Hoey v. Dalton, 213 
N.Y.S. 583, 12-6 Misc. 194—Balti¬ 
more & O. R. Co. V. Long Island R. 
Co.. 218 N.Y.S. 329, 126 Misc. 474— 
St Malachy*s Home v. Hylan, 200 
N.T.S. 866, 121 Misc. 344. 

Rapsons Cravats v. Mutual In¬ 
strument Corp., 69 N.Y.S.2d 602. 
N.C—^Hatchett v. Hitchcock Corp.. 
83 S.E.2d 539, 240 N.C. 591—State 
V. Welch, 59 S.E.2d 199, 232 N.C. 
77—State v. Suddreth, 27 S.E.2d 
623, 223 N.C. 610—Wilson v. Town 
of Mooresville, 22 S.E.2d 907, 222 
N.C. 283—Millwood v. Firestone 
Cotton MUls, 2 aE.2d 560, 215 N.C. 
519—State v. Whitehurst 198 S.E. 
657, 212 N.a 300, 113 AL.R 740— 
Wake County v. Faison, 167 S.E. 
391, 204 N.C. 65—Carlyle v. State 
Highway Commission, 13-6 S.R 612. 
193 N.C. 36—State v. Barksdale, 
107 S.B. 506, 181 N.C. 621—State 
V. Meaus. 95 S.B. 912, 175 N.C. 820. 
Ohio.—Cornell v. Bailey, 125 N.B.2d 
323, 163 Ohio St 50. 

Cleveland Trust Co. v. Village of 
Brooklyn, 110 N.E.2d 440, 92 Ohio 
App. 351, appeal dismissed 108 N. 
E.2d 679, 158 Ohio St 258. 

Smith V. Cory Rubber Co., Com. 
PL, 69 N.B,2d 777. 

State V. Jerels, 17 Ohio Supp. 216 
—Salem v. Arnold, 16 Ohio Supp, 
159—Gillespie v. Citizens Bldg, of 
Cleveland, 16 Ohio Supp. 82—City 
of Cleveland Heights v. Simon, 13 
Ohio Supp. 1. 

OkL—^Roberson v. State, 218 P.2d 
414, 91 OkLCr. 217. 

Or.—Wickman v. Housing Authority 
of Portland, 247 P.2d 630, 196 Or. 
100—Sunshine Dairy v. Peterson, 
193 P.2d 648, 183 Or. 305—Zahara 

T. Brandli, 94 P.2d 718, 162 Or. 666 
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—^State V. Stannard, 165 P. 571, 84 
Or. 450. 

Pa.—Watson v. Witkln, 22 A2d 17, 
343 Pa. 1—Commonwealth v. First 
Nat Bank & Trust Co. of Easton, 
164 A 379, 303 Pa. 241—^Lawrence 
County V. Horner, 126 A 783, 281 
Pa, 336—^McCoach v. City of Phila¬ 
delphia, 117 A 71, 273 Pa, 317, 

Annexation of Rockledge Bor¬ 
ough, 8 Pa.Dist & Co. 19—^In re 
Centre County Liquor Licenses, 43 
Pa.Co. 8. 

Richards v. Johns, Com.Pl., 88 
Pittsb.Leg.J. 351, appeal dismissed 
13 A2d 59, 338 Pa, 232—Kram v. 
Kane, Com.Pl., 87 Pittsb.Leg.J. 448, 
affirmed 8 A2d 398, 336 Pa, 113. 

R. I.—^Morrison v. Lamarre, 65 A.2d 
217, 75 RI. 176—Ward v. Ward. 136 
A 241, 43 RI. 60. 

S. C.—^Hadden v. South Carolina Tax 
Commission, 190 S.E. 249, 183 S. 
C. 38—^Triplett v. City of Colum¬ 
bia, 96 S.E. 675, 111 S.C. 7, 1 AL. 
R 849. 

S.D.—Johnson v. Federal Land Bank 
of Omaha, 269 N.W. 567, 64 S.D. 
640 — Gilmore v. Federal Land 
Bank of Omaha, 269 N.W. 566, 64 
S.D. 639—Kapaun v. Federal Land 
Bank of Omaha, 269 N.W. 564, 64 
S.D. 635. 

Tenn.—Knoxville Power & Light Co. 
V. Thompson, 276 S.W. 1060, 162 
Tenn. 223. 

Tex.—^Lasater v. Lopex, 217 S.W. 373, 
110 Tex. 179. 

Hutson V. Smith, Clv.App., 191 
S.W.2d 779—^In re Dendy, Civ.App., 
175 S.W.2d 297, affirmed Dendy v. 
Wilson, 179 S.W.2d 269, 142 Tex. 
460, 151 AL.R 1217—Baugh v. Mc- 
Cleskey, Civ.App., 292 S.W, 950— 
Sutherland v. Young, Clv.App., 292 
S.W. 681—Sharp v. Jester, dv. 
App., 239 S.W. 655—^Rudasill v. 
Budasill. Civ.App., 219 S.W. 343, 
dismissed for want of jurisdiction. 

Ex parte Myer, 207 S.W. 100, 84 
Tex.Cr, 288. 

Utah.—^McGrew v. Industrial Com¬ 
mission, 85 P.2d 608, 96 Utah 203— 
Keith-0*Brien Go. v. Snyder, 169 P. 
954, 51 Utah 227. 

Va.—Lewis V. Commonwealth, 34 S. 
E.2d 889, 184 Va. 69—Common¬ 
wealth V. Sanderson, 195 S.E. 516, 
170 Va. 33—Wilson v. Common¬ 
wealth, 162 S.B. 1, 157 Va. 776— 
Fairbanks, Morse & Co. v. Town 
of Cape Charles, 131 S.E. 437, 144 
Va. 56—School Board of Roanoke 
City V. Buford, 124 S.B, 286, 140 Va. 
178—Jones v. Rhea, 107 S.B. 814, 
130 Va. 345. 

Wash.—Fix v. Fix, 204 P.2d 1066, 83 
Wash.2d 229—Sheer v. City of Ev¬ 
erett. 235 P. 789, 184 Wash. 385. 

W.Va.—Chesapeake & O. R Co. v. 
Public Service Commission, 81 S.E. 
2d 700—^Hayes v. Town of Cedar 
Grove, 30 S.E.2d 726, 126 W.Va. 
828, 156 AL.R 702. 
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extent, the courts do and must legislate, but they 
do so only interstitially the function of the 
court when dealing with legislation does not go 
beyond that of filling in the small gaps left by the 
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legislature in accordance with what appears to be 
the legislative purpose.^^-is 

Where statutes are within the power of the legis¬ 
lature and are properly enacted the courts are bound 


•Wis.—state ex reL Milwaukee Coun¬ 
ty Republican Committee v. Ames. 
278 N.W. 278. 227 Wis. 643—State 
ex rel. Bkern v. Dammann. 254 N. 
W. 759, 215 Wis. 894—State v. 
lianfflade County, 236 N.W. 125, 
204 Wis. 311—Waldum v. Lake Su¬ 
perior Terminal & Transfer Ry. 
Co., 170 N.W. 729, 169 Wis. 187. 
Wyo.—Henning: v. State Board of 
Rqualization of Wyoming, 273 P. 
700, 89 Wyo. 475—Henning Hotel 
Co. V. State Board of Equalization 
of Wyoming. 273 P. 700, 39 Wyo. 
475—Midwest Hotel Co. v. State 
Board of Equalization. 273 P. 696. 
39 Wyo. 461. 

12 C.J. p SS3 note 97. 

A ''judicial inquiry” investigates, 
declares, and enforces liabilities as 
they stand on present or past facts 
and under laws supposed already to 
exist, while '‘legislation” looks to fu¬ 
ture and changes existing conditions 
by making new rule to be applied 
thereafter to all or some part of 
those subject to Its power. 

Mich.—^In re Manufacturer's Freight 
Forwarding Co., 292 N.W. 678, 294 
Mich. 57. 

judicial l^rislatioii, encroaching 
on the power of the legislature, in¬ 
cludes: 

(1) Construction of unambiguous 
statute in any other way than giving 
it its plain meaning. 

Ark.—^Burrell v. State, 160 S.W.2d 
218, 203 Ark. 1124. 

D.C.—Peak v. Reed, 24 F.2d 619, 58 
App.I>.C. 44. 

Md.—Celanese Corp. of America v. 

Davis, 47 A.2d 379, 186 Md. 463. 
Mass.—Commonwealth v. Isenstadt, 
62 N.E.2d 840, 31S Mass. 543. 

Neb.—^Wessel v. City of Lincoln, 16 
N.W.2d 476, 145 Neb. 857. 
I^.j,«-Naidech v. U. C. C. of N. J., 46 
A.2d 734, 134 N.J.Law 232. 

N.T.—Kane v. Walsh, 66 N.E.2d 53, 
295 N.T. 198, 163 A.L.R. 1351. 
Ohio.—Miller v. Miller, Com.Pl., 83 
N.E.2d 254. 

Wash.—^Monroe Calculating Mach. 
Co. V. Department of Labor and 
Industries, 120 P.2d 466, 11 Wash. 
2d 636. 

(2) Reading into statute require¬ 
ment not contained therein. 

U.S.—tr. S. V. Maxine, C.CJLMd., 155 

P.2d 466—^Royal Loan Co. v. U. S., 
C.C.A.MO., 154 P.2d 666. 

IlL — ^Pack V. Sporleder, *67 N.E.2d 198. 
394 111. 130. 

Ind.—^Decatur Tp. v. Board of Com'rs 
of Marion County, 39 N.E.2d 479, 
111 InAApp. 198* 


—Schmeizl v. Schmeizl, 46 A.2d 
619. 183 Md. 371. 

3jass.—Kennedy v. Consolidated Mo¬ 
tor Lines, 43 N.E.2d 121, 312 Mass. 
84. 

Or.—State v. La Pollett, 284 P. 283. 
132 Or. 257. 

Tenn.—^Shephard v. Lanier, 241 S.W. 

2d 687, 192 Tenn. 608. 

Va,—Lewis v. Commonwealth. 34 S.E. 
2d 389. 184 Va. 69. 

(3) Construing a further exception 
into a statute. 

Conn.—Conslglio v. Administrator. 
Unemployment Compensation Act. 
81 A.2d 351, 137 Conn. 693—Tile- 
ston V. Ullman. 26 A.2d 586, 129 
Conn. 84. appeal dismissed 68 S.Ct. 
493, 318 U.S. 44, 87 L.Ed. 60S— 
Doncourt v. Danaher, 13 A.2d 868, 
126 Conn. 678. 

N.Y.—^Taylor v. New York Cent. R. 
Co., 62 N.B.2d 777, 294 N.Y. 397, 
motion denied 63 N.E.2d 711, 294 N. 
Y. 977. certiorari denied 66 S.Ct. 
470, 326 U.S. 786, 90 L.Bd. 477. 
Tex.—Shaver v. Hughes, Civ.App., 
214 S.W.2d 176. 

Wash-—^Exchange Nat. Ba nk of Spo¬ 
kane V. U. S., 265 P. 722, 147 Wash. 
176, 62 A.L.R. 139, affirmed 49 S. 
Ct. 821, 279 U.S. 80, 78 KEd. 621. 

(4) Extending and amplifying 
limitations of policy indicated in 
statute. 

U.S.—Wright v. Wilson, C.C.A.Pa., 
164 F.2d 616, 170 A.L.R. 1237, cer¬ 
tiorari denied 67 S.Ct. 50, 829 U. 
S. 743, 91 L.Ed. 640—C. Schroed- 
er Co. V. Clifton, C.C.A.Okl., 163 F. 
2d 385, certiorari denied 66 S.Ct. 
1351, 328 U.S. 858, 90 L.Ed. 1629, 
and 66 S.Ct. 1353, 328 U.S. 858, 90 
L.Ed. 1629, rehearing denied 67 S. 
Ct. 83, 329 U.S. 821. 91 L.Ed. 699. 
N.H.—^In re Opinion of the Justices, 
198 A. 249. 

N. J.—Pinston v. Unemployment Com¬ 
pensation Commission, 39 A. 2d 697, 
132 N.J.Law 276, affirmed 46 A.2d 
734, 134 N.J.Law 232, 

N.Y.—^Kiriloff v. A. O. W, Wet Wash 
Laundry. 66 N.B.2d 559. 293 N.Y. 
222 —Williams v, Walsh, 43 N,B.2d 
498. 289 N.Y. 1. 

(5) Rearrangement of paragrraph 
or interpolation of words in statute. 
Md.—^Bosley v. Dorsey, 60 A.2d 691, 

191 Md. 229. 

Mo.—Gendron v. Dwight Chapin & 
Co., 37 S.W.2d 486, 225 MoJVpp. 
466. 

Va.—^Porter v. Virginia Electric & 
Power Co., 31 S.E.2d 387, 183 Va. 
108, 


(6) Setting an arbitrary limit to 
distance for location of reservoir 
lam above benefited mill. 

Me.—^Brown v. De Normandie, 124 A. 
697, 123 Me. 535. 

<7) Holding that anticipated prof¬ 
its of fisherman could not be em¬ 
ployed in measuring value of his. 
business. 

Or.—^Blanchard v* Makinster, 1 P.2d’ 
683, 137 Or. 58. 

(8) Prescribing the hour or day 
on which public boards shall trans¬ 
act their business. 

La..—State ex rel. Charles ▼. Board or 
Com'rs of Port of New Orleans,, 
105 So. 228, 159 La. 69. 

(9) Seeking hidden or abstruse 
meanings in constitution to annul 
law. 

Mich.—Gratiot County v. Federspiel,. 
20 N.W.2d 131, 312 Mich. 128— 
Bowerman v. Sheehan, 219 N.W, 69„ 
242 Mich. 95, 61 A.L.R. 869. 

Ooznpelling refund of money 
In absence of legislative author¬ 
ity, one may not procure a declara¬ 
tory Judgment in equityi and pur¬ 
suant thereto, coerce a comptroller 
to refund moneys which have there¬ 
tofore been paid in by him to state 
trea.sury pursuant to law, as this, 
would be exercise of legislative and' 
not judicial power. 

Fla.—^Lee v. Lee, 172 So. 484, 126 Pla. 
772—Squires v. Lee, 172 So. 484. 
126 Fla. 771—Palbicke v. Lee, 172 
So. 481, 126 Fla. 766. 

Prohibition of business 
Where legitimate business is not 
expressly or impliedly prohibited by 
statute, the courts have no power to- 
prevent any person from engaging in. 
it 

Or.—Western Bond & Mortgage Co. v.- 
Crews, 281 P. 138,. 112 Or. 663. 

43.5 U.S.—a L R. V. Beck's Estate,. 
C.C.A., 123 F.2d 243. 

Judicial lawm airing: shoilld be cau- 
tionsly employed and should be se¬ 
verely restricted, in scope, and court 
cannot use judicial legislation to evis¬ 
cerate constitutional legislative leg¬ 
islation. 

U.S.—New England Goal & Coke Co. 
V. Rutland R. Co,,. CC.A.Vt, 143'. 
F.2d 179. 

43.10 U.S.—0. L R: V. Beck's Es¬ 
tate, C.aA.2. 129 F.2d 248. 

43.15 U.S.—a. L. B. T. Beck's Es¬ 
tate supra*. 
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thereby^^ and must enforce them as written.'*5 The | courts must declare the law as they find it, and 


44 , jj s.—Walters v. City of St L.ou- 
is, Mo,. 74 act 505, 847 U.S. 281. 
98 Li.Bd. 660— XJ- S. v. Kahrigrer, 
Pa., 73 act 610, 845 U.S. 22, 97 L. 
Ed. 754, rehearing denied 73 S.Ct 
778, 345 U.S. 981, 97 Lt.Ed. 1360— 
tj. S. V. Bethlehem Steel Corp., Pa., 
62 S.Ct 581, 815 U.S. 289, 86 Li.Ed. 
855. 

u. a V. Kent D.C.UL, 36 F.2d 
401. 

In re Nelthropp's Estate, D.C. 
Virgin Islands, 129 F.Supp. 609— 
In re East Contra Costa Irr, Dist., 
D.aCaL, 10 F.Supp. 176. 

Cal.—^Brydonjack v. State Bar of 
California, 281 P. 1018, 208 Cal. 
489, 66 A.Li.It 1507. 

Glashoif v. Glashoff, 134 P.2d 316, 

67 Cal.App.2d 108. 

Colo^.—^Moffat Coal Co. v. McFall, 186 
P.2d 1021, 117 Colo. 191. 

Conn.—^McPadden v. Morris, 13 A.2d 
679, 126 Conn. 664. 

yia,—Rodriguez v. Jones, 64 So.2d 
278 —State v. City of Jacksonville, 

68 So.2d 806—^Lee v. Bank of Geor¬ 
gia. 82 So.2d 7, 169 Fla. 481, 13 A. 
L.R.2d 1306—^Ideal Farms Drainage 
Dist V. Certain Lands, 19 So.2d 
234, 164 Fla. 664. 

Ind.—^Luke v. Indiana Trust Co., 169 
N.E 769, 86 Ind.App. 717. 

Iowa.—^In re (Saylor’s Estate, 227 H. 

W. 103, 208 Iowa 1208. 

Ky.—City of Hazard v. Salyers, 224 
S.W.2d 420, 811 Ky. 667. 

Md.—^Heaps v. Cobb, 46 A.2d 73, 
186 Md. 372—^Finance & Guaranty 
Co. V. Defiance Motor Truck Co., 126 
A 686 , 145 Md. 94. 

Mass.—Simpson v. Bright 153 N.E. 
671, 257 Mass. 309. 

Mo.—Artophone Corp. v. Coale, 133 
S.W.2d 343, 345 Mo. 844. 

Mont—^In re Metcalf’s Estate, 19 P. 
2d 905, 93 Mont 642—Daley v. 
Torrey, 230 P. 782, 71 Mont 513. 
N.Y.—Schwartz v. Fish Workers Un¬ 
ion of Greatet New York, Local 
635, 11 N.Y.S.2d 283, 170 Misc. 566 
—^People ex rel. Madden v. Barr, 
257 N.Y.S. 896, 143 Misc. 716, re¬ 
versed on other grounds People ex 
reL Guillaume v. Barr, <267 N.Y.S. 
1029, 236 App.Div. 721, and People 
ex reL Sullivan v. Barr, 267 N.Y. 
S. 1029, 236 App.Div, 721, affirmed 
184 N.B. 102, 260 N.Y. 682, and re¬ 
versed on other grounds People ex 
reL Madden v. Barr, 268 N.Y.S. 
646, 236 App.Div. 319, affirmed 184 
N.B. lot 260 N.T. 681—Rickey v. 
Slingerland, 266 N.Y.K 901, 143 
Misa 683—(Ilooper-Snell Co. v. 
State, 178 N.Y.S. 272, 109 Misc. 
96, reversed on other grounds 184 
N.Y.S. 149, 193 APP.D1V. 192. 

People on Complaint of Dunn v. 
Crawford, 25 N.Y.S.2d 269. 

N.C.—Carter v. Carter, 61 S.E. 2 d 711, 
232 N.C. 614—Reed T. Howerton 


Engineering Co., 123 S.B. 479, 188 
N.C. 39. 

Ohio.—^Burnett v. Kidston, 107 N.E.2d 
634, 92 Ohio App. 606, appeal dis¬ 
missed 102 N.E.2d 60t 166 Ohio St 
382—^Knox v. Covrett, 89 N.B.2d 
610, 86 Ohio App. 624—^Benning v. 
Schlemmer, 14 N.B.2d 941, 67 Ohio 
App. 457—Stinson v. Board of Edu¬ 
cation of Burlington, Licking Coun¬ 
ty, 17 Ohio App. 437. 

State V. Jerels, 17 Ohio Supp. 
216. 

Or.—Cary v. Metropolitan Life Ins. 

Co., 17 P.2d lilt 141 Or. 388. 

Pa.—^Mahon v. Pennsylvania Coal Co., 
118 A 491, 274 Pa. 489, reversed 
on other grounds Pennsylvania 
Coal Co. V. Mahon, 43 S.Ct 168, 
260 U.a 393, 67 L.Ed. 822, 28 AL.R. 
1321. 

Commonwealth v. Budd Wheel 
Co., 8 PaDist & Co. 709, affirmed 
138 A 916, 290 Pa 380. 

S.C.—^Fort Sumter Hotel v. South 
C!arolina Tax Commission, 21 S.E. 
2d 393, 201 S.C. 60. 

S.D.—Western Sur. Co. v. Addy, 42 
N.W.2d 660, 78 S.D. 322. 

Tex.—Castillo v. Canales, 174 S.W. 
2d 261, 141 Tex. 479. 

Willacy CJounty Water Control 
and Improvement Dist No. 1 v. 
Lewis, Civ.App., 119 S.W.2d 159. 
Utah.—^Riggins v. District Court of 
Salt Lake County, 61 P.2d 645, 89 
Utah 183. 

Va—^Tate v. Atlanta Oak Flooring 
Co., 18 S.B.2d 903, 179 Va 365. 
W.Va—Vest v. Cobb, 76 S.B.2d 885. 
VTis.—City of Milwaukee v. State, 
214 N.W. 820, 193 Wis. 423, 54 AL. 
R. 419. 

Definite statutory prohibition of 
conduct which would thwart the de¬ 
clared purpose of the statute cannot 
be disregarded. 

U.S.—^Railway Employees’ Co-op. 
Ass’n V. Atlanta B. & C. R. Co., 
D.CGa, 22 F.Supp. 510. 

To avoid technicalities and ciiv 
cuity of action, court cannot ignore 
positive provisions of law. 

La.—Greater New Orleans Home¬ 
stead Ass’n V. Harvey, App., 167 
So. 307, reheard 158 So. 862. 

Federal court even in eq,uity, 
should not transgress statutes. 

Xj.s. —Sturchler v. Sutherland, D.C. 
N.Y., 19 P.2d 999, reversed on other 
grounds, C.C.A, 23 P.2d 414. 

When statute becomes operative 

Determining the method and time 
within which legislative enactments 
shall become operative rests solely 
in the legislative province, and courts 
have no authority to interfere with 
pronouncements of the Legislature 
in such respects. 

ttoti —S tate ex reL Fatzer v. Shana¬ 
han, 246 P.2d 306, 173 Kan. 403. 
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Territory and propesrty of TTnlted 
States 

The constitutional power of con¬ 
gress under provision vesting in it 
power to dispose of and make all 
needful rules with respect to terri¬ 
tory or other property belonging to 
United States is without limitation, 
and courts may not proceed contrary 
to act of congress In that congres¬ 
sional area of national power. 

U.S.—^U. S. V. State of California, 67 
S.Ct. 1658, 332 U.S. 19, 91 L.Ed. 
1889, opinion supplemented 68 S. 
CL 20, 332 U.S. 804, 92 L.Ed. 382, 
rehearing denied 68 S.CL 37, 332 
U.S. 787, 92 L.Ed. 370, petition de¬ 
nied 68 S.CL 1517, 334 U.S. 865, 92 
L.Bd. 1776. 

45. U.S.—^N. L. R. B. v. National 
Maritime Union of America, C.A2, 
175 P.2d 686, certiorari denied 70 
S.CL 492, 338 U.S. 954, 94 L.Ed. 589, 
rehearing denied 70 S.Ct. 620, 339 

U. S. 926, 94 L.Ed. 1348—Rhodes v. 
Metropolitan Life Ins. Co., C.ALa., 
172 F.2d 183, certiorari denied 69 
S.CL 1495, 337 U.S. 930, 93 L.Ed. 
1738—Arkansas Oak Flooring Co. 

V, Louisiana & A Ry. Co., C.C~A. 
La.. 166 F.2d 98, certiorari denied 
68 S.Ct. 1338, 334 U.S. 828, 92 L.Bd. 
1766—Sabine Transp. Co. v. C. L R, 
128 F.2d 946, affirmed 63 S.CL 669, 
818 U.S. 306, 87 L.Ed. 773—C. L R. 
V. Hallock, C.C.A6, 102 F.2d 1, re¬ 
versed on other grounds 60 S.Ct. 
444, 309 U.S. 106, 84 L.Ed. 604, 125 
AL.R 1368, conformed to 111 F. 
2d 143, two cases—Crooks v. Har- 
relson, C.C.AMO., 35 P.2d 416, af¬ 
firmed 61 S.C3t. 49, 282 U.S. 65, 76 
L.Ed. 156. 

Douds V. Local 294, Intern. Broth, 
of Teamsters, Chauffeurs, Ware¬ 
housemen and Helpers of America, 
A F. of L., D.C.N.Y.. 76 F.Supp. 
414 —^Bowles v. Silverman, D.C.S. 
D., 57 F.Supp. 990, appeal dismiss¬ 
ed, C.C.A, 145 F.2d 1022. 

Ala.—Goode v. Tyler, 186 So. 129, 
237 Ala. 106—Sloss-Sheffleld Steel 
& Iron Co. V. Brown, 163 So. 642, 
228 Ala. 460. 

Valverdl v. State, 110 So. 594, 21 
Ala.App. 606. 

Ariz.—State Tax Commission v. Que- 
bedeaux ChevroleL 226 P.2d 549, 71 
Ariz. 280—^Morgan v. Board of 
Sup’rs, 192 P.2d 236, 67 Ariz. 133 
—^Bank of Lowell v. Cox, 279 P. 
267, 35 Ariz. 403—Boice v. Camp¬ 
bell, 248 P. 34, 30 Ariz. 424. 

Ark.—^Hazelrigg v. Board of Peni¬ 
tentiary Com'rs, 40 S.W.2d 998, 184 
Ark. 154. 

Cal.—^Kirkwood v. Bank of America 
NaL Trust and Sav. Ass’n, 273 P. 
2d 632, 43 C^.2d 333—Seaboard Ac¬ 
ceptance Corporation v. Shay, 5 P. 
2d 882, 214 CaL 86L 
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Schultz V. Schultz, 161 P.2d 36, 
70 CaLApp.2d 293—^Helbach v. City 
of Long Beach, 123 P.2d 62, 50 Cal. 
App.2d 242—Chapman v. Aggeler, 
119 P.2d 204. 47 Cal.App.2d 848— 
Dodge V. Mitchell, 272 P. 352, 94 
Cal.App. 779. 

Colo.—^McNlchols V. Police Protective 
Ass’n of Denver, 215 P.2d 303, 121 
Colo. 45—re Sheely’s Estate, 78 
P.2d 378, 102 Colo. 194. 

Conn.—^Davis v. Margolls. 144 A. 665, 
108 Conn. 645—Granniss v. Weber, 
141 A. 877, 107 Conn. 622. 

D.C.—Cush V. Allen, 13 F.2d 299, 56 
App-D.C. 327, 64 A.L..R. 261. 

Fla.—^Dickenson r. Parks, 140 So. 
459, 104 Fla. 577. 

111.—Smith V. Board of Education of 
Oswego Community High School 
Dlst., 89 N.B.2d 893, 405 Ill. 143— 
People V. Kankakee & S. R. Co., 115 
N.E. 217, 277 Ill. 93. 

Ind.—Samper v. Indiana Dept, of 
State Revenue. 106 N.B.2d 797, 231 
Ind. 26. 

Fuller V. Delco Remy Division 
of General Motors Corp., 63 N.E.2d 
542, 116 Ind.App. 272—Gross In¬ 
come Tax Department of Treasury 
V. Harblson-Walker Refractories 
Co., 48 N.B.2d 834, 113 Ind-App. 695 
—^Decatur Tp. v. Board of Corners 
of Marion County, 39 E’.E.2d 479, 
111 Ind.App. 198. 

Iowa.—Jefferson County Farm Bu¬ 
reau V. Sherman, 226 N.W. 182, 208 
Iowa 614. 

Ky.—Glenmore Distilleries Co. v. De¬ 
partment of Revenue, 131 S.W.2d 
460, 279 Ky. 605—^Providence Pub. 
Co. V. Hearin, 114 S.W.2d 492, 272 
Ky. 374—^Drury v. Franke, 57 S.W. 
2d 969, 247 Ky. 768, 88 A.L.R. 917 
—^Harlan County v. Blair, 49 S.W. 
2d 1028, 243 Ky. 777—Bank of St. 
Helens v. Mann's Ex*r, 11 S.W.2d 
144, 226 Ky. 381. 

lia.—Gulf Refining Co. of Louisiana 
V. Glassell, 171 So. 846, 186 La. 
190—Carpenter v. Metropolitan Life 
Ins. Co., 162 So. 630, 182 La. 813— 
Jollrlon-Woods, Inc., v. Brock, 154 
So. 660, affirmed 157 So. 589, 180 La. 
771. 

Orgeron v. Louisiana Power & 
Light Co., 140 So. 282, 19 La.App. 
628—State ex rel. Arceneaux v. 
Breaux, 121 So. 621, 11 La.App. 529, 
reversed on other grounds 126 So. 
283, 169 La. 394. 

Mass.—In re West, 46 N.B.2d 760, 
313 Mass. 146—Simon Schwach¬ 

man. 18 N.K2d 1, SOI Mass. 678— 
Newton Bldg. Co. v. Commissioner 
of Corporations and Taxation, 189 
N.E. 543, 285 Mass. 471—In re Mar- 
telTs Estate, 177 N.K 102, 276 
Mass. 174. 

Mich.—^Benge v. Michigan Nat. Bank, 
67 N.W,2d 721, 341 Mich. 441— 
People V. AdamowskI, 65 N.W.2d 
763, 340 Mich. 422—Wickham v. 
Carlton Tp. School Dist. No. 2, $7 
N.W.2d 770, 325 Mich. 94—Toy ex 


rel. Elliott v. Voelker. 262 N.W. 
881, 273 Mich. 205. 

Mo.—Blessing v. Chicago, B. & Q. R. 
Co., 171 S.W.2d 602—State ex reL 
Phoenix Mut. Life Ins. Co. of Hart¬ 
ford, Conn., V. Harris, 121 S.W.2d 
141, 343 Mo. 252, 119 A.L.R. 862— 
State V. Christup, 85 S.W.2d 1024, 
337 Mo. 776—State ex reL St Lou¬ 
is Young Men's Christian Ass'n v. 
Gehner, 11 S.W.2d 30, 320 Mo. 1172. 

Camden v, St Louis Public Serv¬ 
ice Co.. 206 S.W.2d 699, 239 Mo. 
App. 1199—R. F. C. V. Ball, 206 
S.W.2d 35, 239 Mo.App. 1189. 

Mont.—State ex rel. Bums v. Lacklen, 
284 P.2d 998—^In re Woodbum's 
Estate, 273 P.2d 391—State ex rel. 
Russ V. Fire Dept Relief Ass'n of 
City of Missoula, 136 P.2d 989, 
114 Mont. 430—State ex rel. Wilson 
V, Weir, 79 P.2d 305, 106 Mont 
526—State ex rel. Durland v. Board 
of Com'rs of Yellowstone Coxmty, 
64 P.2d 1060, 104 Mont 21—Broad¬ 
water V. Kendig, 261 P. 264, 80 
Mont 615. 

Neb.—^Franzen v. Blakley, 62 N.W.2d 
833, 165 Neb. 621. 

N.J.—Port of New York Authority 
V. Weehawken Tp., 103 A.2d 603, 
14 N.J. 570—^Lynch v. Borough of 
Edgewater. 85 A.2d 191, 8 N.J. 279. 

Jersey City v. State Board of 
Tax Appeals, 43 A.2d 799, 133 N.J. 
Law 202, followed in 43 A.2d 806, 
three cases, modified Jersey City 
V. Kelly, 47 A.2d 364, 134 N.J.Law 
239—^Ruhle V. Caffrey, 174 A. 204, 
113 N.J.Law 240, reversed on other 
grounds 180 A. 834, 116 N.J.Law 
517. 

N.Y.—Russo V. Valentine, 62 N.E.2d 
221, 294 N.Y. 338—Mertz v. Mertz, 

3 N.B.2d 597, 271 N.Y. 466, 108 A. 
L.R. 1120—Moritz v. United Breth- 
rens Church on Staten Island, 199 
N.E. 29, 269 N.Y. 125. 

People ex rel. Dixon y. Snyder, 
18 N.Y.S.2d 171, 259 App.Div. 760. 

Graves v. Brennan, 99 N.Y.S.2d 
791, 198 Misc. 617—^In re Aonrazian's 
Estate, 283 N.Y.S. 555, 157 Misc. 
SO6—^People ex reL Angley v. War¬ 
den of Penitentiary, 273 N.Y.S. 
1009, 163 Misc. 307—Voluntary 

Ass'n V. Goodmcm, 244 N.Y.S. 828, 
137 Misc. 388. 

De Marco v. Paramount Ice Corp., 
102 N,Y.S.2d 692. 

N.C.—State v. Scoggin, 72 S.E.2d 
64, 236 N.C 19—Atlantic Coast 
Line R. Co. v. Thrower, 197 S.B. 
197, 213 N.C. 637—Woodley v. Greg¬ 
ory, 171 S.E. 65, 205 N.C 280^— 
State V. English, 159 S.B. 318, 201 
N.C. 296—Clement v. Harrison, 138 
S.E. 308, 193 N.C. 826. 

Ohio.—Weaver v. State, 165 N.E. 673, 
120 Ohio St. 44. 

Disher v. Disher, App., 86 N.B.2d 
582. 

State V. Lemer, Com.PL, 81 N.E. 
2d 282. 


Or.—Cary v. Metropolitan Life Ins 
Co., 17 P.2d 1111, 141 Or, 388— 
Sloan V. Baker, 10 P.2d 362, 139 Or. 
370—^Yamhill Electric Co. v. City 
of McMinnville, 274 P. 118, 130 Or. 
309, rehearing denied 280 P. 504, 
130 Or. 309, appeal dismissed, and 
certiorari denied 60 S.Ct 169, 280 
U.S. 531, 74 L.Ed. 696. 

S.C.—^Flrst Carolinas Joint Stock 
Land Bank of Columbia v. Stuckey, 
169 S.E. 848, 170 S.a 86—State v! 
Texas Co., 184 S.E. 211, 136 S.C. 
200 . 

Tenn.—^Tennessee Copper Co. v. Shel¬ 
ton, 42 S.W.2d 346, 163 Tenn. 202. 
Tex.—Tonroy v. City of Lubbock, Civ. 
App., 242 S.W.2d 816, error refused 
no reversible error—^Pierson v, 
Pierson, Civ.App., 128 S.W.2d 108, 
reversed on other grounds 160 S.W. 
2d 788, 136 Tex. 310—^Boudreaux v. 
Texas & N. O. R. Co., Civ.App., 78 
S.W.2d 641—Woods V. Wichita 
Falls Building & Loan Ass'n, Civ. 
App., 66 S.W.2d 718, reversed on 
other grounds 96 S.W.2d 64, 127 
Tex. 590—Republic Ins. Co. v. Cun¬ 
ningham, Civ.App., 62 S.W.2d 839, 
reversed on other grounds Cunning¬ 
ham V. Republic Ins. Co., 94 S.W. 
2d 140, 127 Tex. 499. 

Utah.—Woodcock v. Board of Educa¬ 
tion of Salt Lake City, 187 P. 181, 
65 Utah 468, 10 A.L.II. 181. 

Vt—^Lewis V. Holden, 99 A.2d 768, 
118 Vt. 59. 

Va.—^Norman v. Baldwin, 148 S.E. 
831, 152 V€u 800—^Frizzell v. Friz¬ 
zell, 141 S.E. 868, 149 Va. 815. 
Wash.—State v. Hartung, 274 P. 181, 
160 Wash. 690. 

Wls.—^Whltbeck v. Wisconsin Tax 
Commission, 240 N.W. 804, 207 
Wis. 58—^Baierl v. Riesenecker, 227 
N.W. 9, 201 Wis. 464, reheard 230 
N.W. 605, 201 Wis. 464—In re 
Price's Estate, 213 N.W. 477, 192 
Wls. 680. 

Wyo.—State v. District Court of Sec¬ 
ond Judicial Dist. within and for 
Albany County, 14 P.2d 673, 46 
Wyo. 29—^BarQuln v. Hall Oil Co., 
202 P. 1107. 28 Wyo. 164. 

12 C.J. p 754 note 51, p 885 notes 9, 10. 

Qnsstlon with oonrts is not what 
the legislature should have provided, 
but what is the law declared by the 
legislature. 

U.S.—Petition of Kutay, D.C.Cal., 121 
P.Supp. 637. 

Penn Mut. Life Ins.. Co. v. Led- 
erer, D.C.Pa., 247 P. 659, reversed 
on other grounds Lederer v. Penn 
Mut. Life Ins. Co., 268 F. 81, 169 
aCJL 167, affirmed 40 S.Ct 397, 
262 U.S. 628, 64 L.Ed. 698. 

Grant & Co. v. U. S., 12 CtCust 
App. 215. 

Ariz.-Ex parte Paltln, 254 P. 477, 
31 Ariz. 465, 66 A.L.R. 436, certio¬ 
rari denied 48 S.Ct. 22, 276 U.S. 
522, 72 L.Ed. 406. 

Conn.—State v. Turney, 117 A 499, 

. 97 Conn. 406, 
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mast ccoistrue and apply the law as it is.<5-B The 
court cannot substitute its judgment for that of the 
legislature as to matters within the discretion of 


CONSTITUTIONAL LAW § 151(1) 

the legislature,^5.10 and cannot rewrite a statute in 
accordance with its own motions or to conform to 
what it believes to be the legislative intent.^5.20 


PeL—Walsh v. State. 139 A. 267, 3 
VV.W.Harr, 614, 66 AuLi.H. 810. 

III._^People V. Sweltzer, 146 N.E. 648, 

314 Ill. 830. 

Ind.—Egbert v. Tauer, 184 N.E. 199, 
191 Ind. 647. 

2 y.—Ricketts v. Commonwealth, 247 
aw. 731, 197 Ky. 671, 

_Carpenter v. Metropolitan Life 

Ins. Co., 162 So. 630, 182 La. 813. 
Md.—American-Stewart Distillery v. 
Stewart Distilling Co., 177 Au 473, 
168 Md. 212. 

Mass.—See v. Lumis, 141 N.E. 105. 
246 Mass. 340. 

Mo.—State ex rel. Peinstein ▼. Hart- ! 

mann, 231 S.W. 982, 
iqr.Y.—^Royal Indemnity Co. v. J. G. 
White Engineering Corporation, 198 
N.Y.S. 264, 120 Misc. 332, affirmed 
202 N.Y.S. 950, 208 App.Div. 759. 
jq-.C.—State v. Revis, 136 S.E. 346, 
198 N.C. 192, 50 A.L.R. 98. 

Ohio.—Watson v. Tax Commission, 
21 N.E.2d 126, 136 Ohio St. 377— 
Weaver v. State, 165 N.E. 673, 120 
Ohio St. 44. 

E^Uiltahle consideratioiLs do not 
come into play on a subject govern¬ 
ed by a valid statute. 

Okl.—^Parks v. Lyons, S3 P.2d 573, 
183 OkL 629. 

45.5 U.S.—^U. S. V. Wiesner, C.AN. 
Y., 216 P.2d 739—^Ng Gkin Yow v. 

U. S., aCJLOkL, 131 P.2d 326— 
Stokes V. C 1. R., C.C.A., 124 F.2d 
335. 

Ala.—Strumpf v. State, 18 So.2d 104, 
31 Ala.App. 409. 

Ariz.—Butler v. Industrial Commis¬ 
sion of Arizona, 111 F.2d 628, 57 
Ariz! 119. 

Ark.—^Taylor v. J. A. Riggs Tractor 
Co., 122 S.W.2d 608, 197 Ark. 383. 
Cal.—^Pacific Coast Joint Stock Land 
Bank of San Francisco v. Roberts, 

108 P.2d 433, 16 Cal.2d 800—Bigsby 

V. Johnson, 99 P.2d 268, reheard 118 
P.2d 289, 18 C^2d 860. 

Sheehan v. City and County of 
San Francisco, 269 F.2d 678, 124 
Cal.App.2d 769—Callahan v. City 
and County of San Francisco, 156 
P.2d 479, €8 CaLApp.2d 286—Plum 
V. State Board of Control, 124 P.2d 
391, 51 Cal.App.2d 882. 

Conn.—McPadden v. Morris, 13 A.2d 
679, 126 Conn. 654. 

Pla.--Webb v. Hill, 75 So.2d 696. 
Mont.—State ex- reL Great Palls 
Housing Authority v. City of Great 
Falls, 100 P.2d 916, 110 Mont. 818 
—Vaughn & Ragsdale Co. v. State 
Board of Boiuallzatlon, 96 P.2d 420, 

109 Mont. 52. 

N.H.—CJolby V. Fuller^ 76 A.2d 609, 
96 N.H. 823. 

N.Y.—Turner v. Clinton County, 136 
N.T.S.2d 471, 286 App.Div. 210, re¬ 


argument and appeal denied 139 
N.T.S.2d 264. 285 App.Div. 987. 

Mitchell V. City of New York, 33 
N.Y.S.2d 679, 178 Misc. 212, af¬ 
firmed 35 N.T.S.2d 266, 264 App. 
Div. 763. 

People V. Cemiglia. 11 N.Y.S.2d 
5. 

N.C.—State v. De Berry, 32 S.E.2d 
617, 224 N.C. 884—State v. Emery. 
31 S.E.2d 858, 224 N.a 581, 157 
A.L.R. 441. 

Ohio.—Watson v. Tax Commission, 21 
N.E.2d 126, 135 Ohio St. 377. 

Webb V. Board of Education of 
Brown-Zaleski School Dist. of Vin¬ 
ton County, 2 Ohio Supp. 71. 

Tenn.—Royal Jewelers Co. of Knox¬ 
ville V. Hake, 265 S.W.2d 963. 185 
Tenn. 254. 

Wash.—Eggert v. Ford, 150 P.2d 719, 
21 Wash.2d 152—Compton v. Ev¬ 
ans, 93 P.2d 341, 200 Wash. 126— 
Conant v. State, 84 P.2d 378, 197 
Wash. 21. 

45.10 U.S.—Valley View Village v. 
Proffett, C.AOhio, 221 P.2d 412— 
Philco Corp. v. Phillips Mfg. Co., 
C.C.A.IU., 133 P.2d 668, 148 AL.R. 
125. 

International Longshoremen's 
and Warehousemen's Union, Local 
142, V. Libby, McNeill & Libby, D. 
CHawaii, 115 P.Supp. 123—Feld¬ 
man V. City of Cincinnati, D.CJ.Ohio, 
20 F.Supp. 531. 

U. S. V. Martel, D.C.N.T., 17 P. 
R.D. 326, appeal dismissed XT. S. 
V. Caiola, 222 F.2d 369. 

—Setzer v. Mayo, 9 So.2d 280, 
160 Fla. 734—^Heller v. Abess, 184 
So. 122. 134 Fla. 610. 

Ga.—^Lovett v. Sandersville R. Co., 
33 S.B.2d 905, 199 Ga. 238, con¬ 
formed to 34 S.E.2d 664, 72 Ga. 
App. 692. 

Ind.—Wallace v. Feehan, 190 N.K 
438, 206 Ind. 422. 

Iowa.—Davis v. Davie, $7 N.W.2d 566. 

TTiijn- —^Fidelity Life Ass'n v. Hobbs. 
166 P.2d 1001, 161 Kan. 163. 

Md.—Schmeizl v. Schmelzl, 46 A.2d 
619, 186 Md. 371. 

Mich.—City of Ecorse v. Peoples 
Ck)mmunity Hospital Authority, 58 
N.W.2d 159, 336 Mich. 490. 

Mont—State ex rel. Bums v. Lack- 
len, 284 P.2d 998—State v. Gateway 
Mortuaries, 287 P. 166, $8 AL.R 
1512, 87 Mont. 226. 

iq-ev._^Board of School Trustees of 

Las Vegas Union School Dist. No. 
12 V. Bray, 109 P.2d 274, 60 Nev. 
345. 

N.Y.—Sobol V. Common Council, etc., 
of City of Rome, 251 N.Y.S. 274, 
233 App.Div. 158. 

Alpert V. MacDuff, 126 N.Y.S. 2d 
S09, 204 Misc. 326—86 Neap Second 
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Ave. Corp. v. Fennekohl, 61 N.Y.S. 
2d 167, 186 Misc. 726—^People, on 
Complaint of McLees, v. Berner, 10 
N.Y.S.2d 339, 170 Misc. 601. 

Ohio.—Opdyke v. Security Sav. & 
Loan Co., 105 N.B.2d 9, 157 Ohio St. 
121—Allion V. City of Toledo, 124 
N.E. 237, 99 Ohio St. 416, 6 A.L.R. 
42$. 

Hoyne r. Wurstner, App., 63 N.E. 
2d 229. 

Pa.—Commonwealth v. James J. 
Cochran Post No. 251 of V. P. W. 
of U. S., 38 A.2d 260. 360 Pa. 111. 

R. I.—^Bloomfield v. Brown, 25 A.2d 
354, 67 R.L 452, 141 A.L.R. 170. 

S. D.—^Lendecker v. Pennington Coun¬ 
ty, 17 N.W.2d 715, 70 S.D. 366. 

Tex—Wolf V. Young, Clv.App., 277 
S.W.2d 744—^Bruno v. Texas Mexi¬ 
can Ry. Co., Civ.App., 165 S.W.2d 
646. 

Utah.—^Rowley v. Public Service 
Commission, 185 P.2d 614, 112 Utah 
116. 

Va.—^Board of Sup'rs of Elizabeth 
City County v. State Milk Commis¬ 
sion, 60 S.E.2d 35, 191 Va. 1, appeal 
dismissed 71 S.C^t. 198, 340 U.S. 881, 
95 LuEd. 640. 

Wash.—Conant v. State, 84 P.2d 378, 
197 W^ash. 21. 

IThambiguoiui statute 
Judiciary cannot determine wheth¬ 
er plain and unambiguous statute 
meets situation. 

CaL—^Bell v. Los Angeles County, 266 
P. 291, 90 Cal.App. 602. 

45,20 U.S.—U. S. V. Carpenter, C.C. 
AIll., 143 F.2d 47—U. S. v. Beaver 
Run Coal Co., O.C. A .Pa., 99 F«2d 
610. 

CaL—Callahan v. City and County of 
San Francisco, 156 P.2d 479, 68 
Cal.App.2d 286—^People v. Pacific 
Guano Co., 132 P.2d 254, 55 CaLApp. 
2d 845, followed in People v. Berry, 
132 P.2d 257, 55 CalJLpp.2d 945. 

D.C.—Uebersee Flnanz-Korporation, 
A G.f V. Markham, 158 F.2d 313, 81 
U.S.AppJD.C. 284, affirmed 68 S.Ct. 
174, 332 U.S. 480, 92 L.Ed. 88. 
Idaho.—^Day Mines v. Lewis, 212 P. 

2d 1036, 70 Idaho 131. 

Md.—Schmelzl v. Schmelzl, 46 A 2d 
619, 186 Md. 371. 

Mo.—^Brant v. Brant, App., 273 S.W. 
2d 734. 

N.J.—Marsh v. Scott, 63 A2d 276, 2 
N.J.Super. 240. 

N.Y.—Tormey v. La Guardia, 17 N.E. 
2d 126, 278 N.Y. 450. motion denied 
18 N.E2d 864, 279 N.Y. 780. 

People ex rel. Walsh v. Teller, 
7 N.Y.S.2d 168, 169 Misc. 342. 

N.C.—Unemployment Compensation 

Commission of North Carolina v. 
Jefferson Standard Life Izis. Co:, 2 
S.B. 2 d 584, 215 N.a 479. 
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The courts cannot withdraw, limit, or refuse to 
enforce a right or privilege granted by a valid 
enactment;^® or promulgate or enforce a rule in 
conflict with such an enactment neither can they 
relieve a person from a failure to comply with 
a statute,^® or give validity to acts which the law 
has declared void.^® So, a proceeding cannot be 
expedited unduly in violation of a statute.®® It is 
for the legislature and not the courts to determine 
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how rights created by the legislature shall be en¬ 
forced,®®*® and to fix the penalty for the violation 
of a statute.®®*!® The courts may not add a sanc¬ 
tion to those specifically prescribed for an offense, 
where to do so would not further, but would hinder, 
the purpose of the statute.®®*!® 

Creation of rights, penalties, reforms, or policies. 

The courts cannot create obligations,®! any more 


Ohio.—Garabrandt v. Garabrandt, 

Com.PU 114 N.B.2d 919. 

Or.—3iIethodist Book Concern v. Gal¬ 
loway. 208 P.2d 319. 186 Or. S85— 
Gouge V. David. 202 P.2d 489, 185 
Or. 437—Fullerton v. Ltamm, 163 P. 
2d 941, 177 Or. 655, rehearing denied 
165 P.2d 63. 177 Or. 655. 

Pa.—^Equitable Oedit Co. v. Stepha- 
ny. 38 A.2d 412, 155 Pa.Super. 261. 
S.C.—Kalber v. Redfeam, 54 S.B.2d 
791. 215 S.C. 224. 

Utah.—^Mountain States TeL 8b Tel. 
Co. V. Public Service Commission, 
155 P.2d 184, 107 Utah 502, rehear¬ 
ing denied 158 P.2d 935, 107 Utah 
530. 

Va.—Virginia Ass*n of Ins. Agents v. 
Commonwealth ex reL Virginia Ins. 
Hating Bureau. 47 S.E.2d 401. 187 
Va 574. 

traespressed wUl of legislature 

(1) The court cannot legislate Into 
a statute the unexpressed will of the 
Iiegislature. 

U.S.—Clarke v. HarleysvUle Mut. Cas. 
Co., aCJLVa, 123 F.2d 499. 

(2) The court has no right to say 
what was the Legislature's intention, 
unless the intention is contained in 
the legislative language. 

Ala—Gibbs v. State, 192 So. 514. 29 

AlaApp. 113. certiorari denied 192 
So. 515. 238 Ala 592. 

41^ U.S.—Stierhoff v. Chesapeake & 
O. Ry. Co.. D.C.N.Y., 8 F.R.D. 64. 
Ala—Tuskegee Homes Co. v. Os¬ 
walt. 26 So.2d 365. 248 Ala 64. 

Cal.—^In re Berry's Estate, 132 P.2d 
836, 56 C:al.App.2d 621—People v. 
Smith. 97 P.2d 867. 36 CaLApp.2d 
361. 

Ill.—Wangler Boiler & Sheet Metal 
Works Co. V. Industrial Commis¬ 
sion. 122 N.E. 366. 287 IlL 118. 
Md.—West V. Byron, 138 A. 404. 158 
Md. 464. 

Mich.—Copper Range Co. v. Michigan 
Unemployment Compensation Com¬ 
mission, 31 N.W.2d 692, 820 Mich. 
460. 

N'.T,—^Westphal v. State, 79 K.T.S.2d 
634. 191 Misc. 688. 

R.L—Shine v. John Hancock Mut. 
Life Ins. Co.. 68 A.2d 879, 76 R.L 
71, 14 A.L.R.2d 167. reargument de¬ 
nied 69 A.2d 530, 76 R.L 7L 

47. U.S.—Klein, Messner Ca v. U. 

S., 13 Ct.Cust.App. 273. 

Tex.—Magnolia Petroleum Co. v. 
Long, 86 S.W.2d 450. 126 Tex. 195. 


48. U.S.—^Dixle Margarine Co. v. 
Shaefer. aC.A.Tenn., 139 F.2d 221, 
certiorari denied 64 S.Ct. 789, 321 
U.S. 791, 88 L.Bd. 1081—Rosen- 
han V. U. S.. aaA.Utah. 131 F. 
2d 932, certiorari denied 63 S.Ct. 
993. 813 U.S. 790, 87 L.Ed. 1156. 
Mont.—State ex reL Steinfort v. Dis¬ 
trict Court of Fourth Judicial Diet. 
In and for Ravalli County. 107 P. 
2d 890, 111 Mont. 216—Doering v. 
Selby, 244 P. 485, 75 Mont 418. 
N’.T.—^Long Island R. Co. v. State. 

57 N-.Y.S.2d 163, 186 Misa 646. 
DifUcnlty of oompliaaLoa 

The consequences of error, and oth¬ 
er dimcultles confronting taxpayer 
who in good faith tries to choose the 
proper year in which to claim a de¬ 
duction for loss, are inherent under 
existing statute, and remedy therefor 
lies with congress rather than with 
the courts, which cannot distort facts 
or disregard legislative intent in or¬ 
der to provide equitable relief in a 
particular situation. 

U.S,—Boehm v, C. L R.. 66 S.Ct. 120, 
326 U.S. 287. 90 L.Bd. 78, 166 A.L.R. 
708, rehearing denied 66 S.Ct. 468. 
826 U.S. 811, 90 L.Bd. 496. 

49. N.Y.—Smith v. Smith, 37 N.Y.S. 

2d 137, 179 Misa 19. 

Tex.—Sanger v. Calloway, Com.App.. 
61 S.W.2d 988. 

sa Pa.—^Mintzer v, Turnbach, 172 
A. 162, 113 Pa.Super. 113. 

50.5 U.S.—Switchmen's Union of 
North America v. National Medlar 
tion Board, App.D.C., 64 S.Ct. 95, 
320 U.S. 297, 88 L.Ed. 61. 

La.—^Prled v. Bdmiston. 60 So.2d 19, 
218 La. 622. 

Me.—^Perry v. Dodge, 67 A.2d 425, 144 
Me. 219. 

50.10 U.S,—^L. P. Steuart & Bro. v. 
Bowles. App.D.C., 64 S.Ct. 1097, 822 
U.S. 398, 88 L.Bd. 1850. 

50.15 U.S.—A. a Frost & Co. v. 
Coeur D'Alene Mines Corp., Idaho. 
61 S.Ct 414, 312 U.S. 38, 85 L.Ed. 
500. 

51* U.S.— TJ. S. v. Guy W. Capps, 
Inc., C.C.A.Va., 204 F.2d 655, cer¬ 
tiorari denied 74 S.Ct. 135, 346 U.S. 
384. 98 L.Ed. 389. 

Del.—General Motors Corp. v. Vac- 
carine, 97 A2d 550. 

La.—^Mitchell v. Maxey, 123 So. 436, 
IX La.App. 317. 
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N.Y.—Hoenig v. McGoldrlck. 117 N 
Y.S.2d 636. 281 App.Div. 663. 

Castellanl v. Castellanl, 28 N.Y, 
S.2d 879, 176 Misa 763. affirmed 
Capaldo v. Capaldo, 34 N.Y.S.2d 400, 
263 App.Div. 984, appeal denied 35 
N.Y.S.2d 267, 264 App.Div. 755. 

Pa.—^In re O’Leary'® Estate, 42 A2d 
624, 352 Pa. 254. 

12 C.J. p 884 note 8. 

Siiabmty to United Btates for injury 
to soldier 

Whether the United States should 
be reimbursed for damages sustained 
by reason of negligent injury of sol¬ 
dier by third persons Is a matter of 
federal fiscal policy determinable by 
congress, which alone may create a 
right of action therefor and in ab¬ 
sence of creation of such right, can¬ 
not be recovered by the United States 
from the wrongdoer. 

U.S.—U. S. V. Standard Oil Co. of 
CaL, Cal., 67 S.Ct 1604, 832 U.S. 
801, 91 LuBd. 2067. 

Contributloa 

In absence of legislation, courts 
exercising a common-law jurisdiction 
have generally held that they cannot 
on their own initiative create an en¬ 
forceable right of contribution as be¬ 
tween joint tort-feasors. 

U.S.—^Halcyon Lines v. Haenn Ship 
Ceiling & Refitting Corp., Pa., 72 
S.Ct 277, 842 U.S. 282, 96 L.Ed. 
818. 

Xnjnry to govenunent f^m breach of 
another’s oontraot 
No cause of action exists under 
federal law in favor of government 
suing in its sovereign capacity to re¬ 
cover damages which it claimed to 
have sustained while engaged in ex¬ 
ercise of governmental powers, as re¬ 
sult of violation, of a contract made 
between other persons, nor can such 
cause of action be maintained by 
analogies drawn from private con¬ 
tract law permitting suit by one for 
whose benefit a contract is made to 
sue thereon, since such exercise, of 
judicial power to establish new lia¬ 
bility would amount to unwarranted 
intrusion by courts into field prop¬ 
erly within control of Congress and 
as to a matter oonceming which Con¬ 
gress had seen fit to take no -action. 
U.S.—U. S. V. Guy W. Capps, Ina, 204 
F.2d 655, affirmed 75 S.Ct, 326, 848 
U.S. 296, 99 L.Bd.-w 
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than they are able to bring into being rights,5i-5 give validity to laws vrhich have become void by 
remedies,immunities,penalties,52 or pre- paraunount authority,58 or which have been re¬ 
sumptions of fact.53 So, the courts cannot fix prices pealed,®® even though the repeal was inadvertent,®® 
of commodities®^ or declare moratoria against the or to statutes which the legislature has failed to con- 
enforcement of contracts ;55 neither is it the prov- tinue in force by reason of mistake or inadver- 
ince of the judiciary to attempt to inaugurate social tence.®! The courts cannot give effect to statutes 
or political reforms,®® or to determine social or which have not been enacted in conformity with 
economic policies,®®-® and more particularly is this constitutional requirements.®^ 

true where the courts must choose as between con- Construction and interpretation of statutes. As 
flicting views67 Like political questions, discussed discussed supra § 144, the courts may declare the 
supra § 145. policy questions are for the legislature ^ 

and not for the courts. exercise legislative functions in interpreting, con- 

Giving validity to statutes. The courts cannot struing, or giving meaning to a legislative act;®^ 

61.5 Wls.—Scholberg- v. Itnyre, 68 I public policy of matters not covered I by a repassasre by a two-thirds vote. 


N.W.2d 698, 264 Wis. 211. 

61.10 Tex.—^Bx parte Hughes, 129 
aW-2d 270, 133 Tex. 605. 

51.15 Iowa.—^Haynes v. Presbyterian 
Hospital Ass*n, 46 N.W.2d 161, 241 
Iowa 1269. ' 

62. U.S.—^Petition of Cox, C.O.A. 
Mass., 16 F.2d 764. 

N.Y.-—Mitchell v. State, 85 N.Y.S.2d 
80, 193 Misc. 607. 

Tex—A, B. Lewis Co. v. Jackson, 
Civ.App., 199 S.W.2d 868. 

53. Ill.—Walter Cabinet Co. v. Bus¬ 
sell, 95 N.S!. 462, 250 Ill. 416. 

64. Wash.—State ex rel. H a m ilton 

V. Standard Oil Co. of California, 
28 P.2d 790, 176 Wash. 231. 

65. Mo.—Peterson v. Kansas City 
Life Ins. Co., 98 S.W.2d 770, 339 
Mo. 700, 108 A.L.B. 583. 

Tex—^Levy Plumbing Co. v. Stand¬ 
ard Sanitary Mfg. Co., Civ.App., 68 
S.W.2d 273, error refused. 

Egiuity powers of district courts do 
not authorize them to create debt 
moratoria because of depression or 
shrinkage in real estate values. 

Tex—Stone v. Watt, Civ.App., 81 S. 

W. 2d 662, error refused. 

66. ni.—Matter of Bradwell, 65 111. 
636, aflarmed 16 Wall., XJ.S., 130, 
21 L.Bd. 442. 

Social problems caimot be solved by 
eolurts in process of litigation of 
purely private nature to enforce re¬ 
strictive covenants, and any attempt 
to do so would be an unwarranted in¬ 
terference by courts with functions of 
other branches of government. 

CoX .—Stone v. Jones, 162 P.2d 19, 66 
CaLApp.2d 264. 

663 U.S.—Snodth, Kline & French 
Laboratories v. Clark & Clark, D.C. 
N.J., 62 F.Supp. 971, affirmed in 
part and reversed in part on other 
grounds 167 F.2d 725, certiorari 
denied 67 S.Ct. 482, 329 U.S. 796, 
91 L.Ed. 681, rehearing denied 67 
S.Ct 622, 829 U.S. 884, 91 L.Bd. 
706. 

67. Gbanged public policy 

The courts may follow changes in 


by statute but the courts must in 
such case declare the public policy 
and not merely their own choice 
among conflicting views of desirable 
reform. 

Cal.—^People ex rel. State Board of 
Medical Fxaminers v. Paciflc 
Health Corporation, 82 P.2d 429, 12 
Cal.2d 156, 119 AJL.R. 1284, cer¬ 
tiorari denied 59 S.Ct. 463, 306 U.S. 
633, 83 L.Bd. 1035. 

Ck>rporate practice of mediciiLe 
The courts are without authority 
to sanction the corporate practice of 
medicine on ground that public policy 
with reference thereto has changed 
as Indicated by the movement for 
health insurance and group medicine, 
in absence of statute. 

Cal.—^People ex reL State Board of 
Medical Examiners v. Paciflc 
Health Corporation, supra. 

67.6 U.S.—Williamson v. Lee Opti¬ 
cal of OkL, Okl., 76 S.Ct. 461, 848 

. U.S. 483, 99 L.Ed.-- 

Conn.—^Tlleston v. Ullman, 26 A. 2d 
582, 129 Conn. 84, appeal dismissed 
63 S.Ct. 493, 318 U.S. 44, 87 L.Ed. 
603. 

Md.-—Wyatt v. Beall, 1 A.2d 619, 175 
Md. 268. 

Neb.—McGraw Elec. Co. v. Lewis & 
Smith Drug Co., 68 N.W.2d 608, 
169 Neb. 703, 

58. La—Austin v. Sandel, 19 La 
Ana 309. 

69. W.Va—Fairmont Wall Plajster 
Co. V. Nuzum, 102 S.B. 494, 85 W. 
Va 667, 

ea Utah.—^Lagoon Jockey Club v. 
Davis County, 270 P. 543, 72 Utah 
406. 

61. Utah.—^Bacon v. Harris, 263 P. 
930, 71 Utah 223. 

62. Colo.—People v. Leddy, 123 P. 
824, 68 Colo. 109. 

Approval of governor lacking 

Where the governor has disap¬ 
proved an item in a general appro¬ 
priation bill after the legislature has 
adjourned, and the constitution con¬ 
tains no express provision by which 
such item may be given force except 
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the court can give it no effect. 

Okl.—Carter v. Bathburn, 209 P. 944, 
85 OkL 251. 

63. U.S.—Lilly V. C. I. B., C.A.4, 188 

F.2d 269, reversed on other grounds 
72 S.Ct. 497, 343 U.S. 90, 96 L.Ed. 
769, 27 A.L.B.2d 492. 

Fredman v. Foley Bros., D.C.Mo., 
50 F.Supp. 161. 

D.C.—Cohen v. Mitchell, D.C., 69 P. 
Supp. 54, affirmed 160 F.2d 916, 82 
U.S.App.D.C. 83, affirmed Mitchell 
v. Cohen, 68 S.Ct. 618, 333 U.S. 
411, 92 L.Bd. 774. 

Fla.—-Overman v. State Board of Con¬ 
trol, 71 So.2d 262. 

Idaho.—Idaho Gold Dredging Co. v. 
Balderston, 78 P.2d 105, 58 Idaho 
692. 

ni.—People ex rel. Boan v. Wilson, 
90 N.E.2d 224, 405 IlL 122->Ander- 
son V. City of Park Bidge, 72 N.E. 
2d 210, 396 Ill. 236. 

Iowa.—G-alvin v. Citizens' Bank of 
Pleasantville. 260 N.W. 729, 217 
Iowa 494. 

La.—State ex reL Noe v. Knop, App., 
190 So. 135. 

Md.—^Byan v, Herbert. 47 A.2d 860, 
186 Md. 463. 

Mich.—^Lakehead Pipe Line Co. v. 
Dehn, 64 N.W.2d 903, 340 Mich. 26 
—^Webster v. Botary Elec. Steel 
Co., 33 N.W.2d 69, 321 Mich. 526. 
Mo.—Gross V. Gentry County, 8 S.W. 
2d 887, 320 Mo. 332—Toomey v. 
Wells, 276 S.W. 64, 810 Mo. 696. 
Mont.—State ex rel. Heplogle v. Joy- 
land Club, 220 P.2d 988, 124 Mont. 
122 . 

Ohio.—City of Cincinnati v. Board of 
Education of City School Dist. of 
City of Cincinnati, 27 N.E.2d 413, 
63 Ohio App. 549, appeal dismissed 
31 N.E.2d 440, 137 Ohio St. 668. 
Wash.—Jensen v. Henneford, 63 P. 
2d 607, 185 Wash. 209. 

€k>iL8truetion approved by legislature 
(1) Where Legislature has accept¬ 
ed construction given statute by Su¬ 
preme Court, any change in the law 
or in its interpretation is a matter 
for consideration by Legislature. 
Wis.—Briggs & Stratton Corp. v. 
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but the courts may not legislate under the guise of not construe or interpret it, but must enforce it as 
statutory interpretation and construction.^3.5 Where written.®5.i0 A court does not exercise legislative 
a statute is plain and unambiguous, the court may 


Wisconsin Department of Taxation, 
21 X.W.2d 441, 248 Wis. ISO. 

(2) Where a judicial interpretation 
of a statute has been adopted by the 
Legislature through re-enactment of 
the statute. Supreme Court could not 
reconsider its construction. 

S.D.—Taylor McCarty, 4 N.‘W.2d 

816, 68 S.D. 510. 

<3) Where case decided In 1925 
held that interference with an un¬ 
enforceable repudiated contract did 
not fall within the statute governing 
damages for procuring violation of 
contracts and the legislature had not 
elected to amend its declaration of 
public policy on the question by de¬ 
claring that such a contract falls 
within statute, overruling the prior 
case would be an encroachment by 
court upon legislative function. 

Tenn.—^Evans v, Mayberry, 279 S-W. 
2d 705. 

Statata adopted from aaLoiher stats 
The court had no right to Indulge 
in judicial legislation by giving a 
statute adopted from OaJifomia a 
different interpretation than Califor¬ 
nia Supreme Court's interpretation, 
which was prevailing at time of 
adoption of the statute. Comp.Laws, 

§ 10068. 

Xev.—^Ex parte Skaug, 164 P.2d 743, 
certiorari denied Skaug v. Sheehy, 
66 act. 1012, 328 U.S. 841, 90 KEd. 
1616. 

Deolarailoa as ta ohaage la poUcy 
Court may declare a statute chang¬ 
es the policy of the law, although it 
expresses that change only in spe¬ 
cific cases most likely to occur to 
the mind. 

Fa.—In re Erie Trust Co., 191 A. 684, 
326 Pa. 218—re United Security 
Trust Co., 184 JL 106, 321 Pa- 27$. 

Determtnatloa of general or special 
nature 

Cl) Whether a law, general In 
form, is general or special is a ju¬ 
dicial Question. 

Ind.—^Rosencranz v. City of Evans¬ 
ville, 143 N.B. 693. 194 Ind. 499. 

<2) Whether a particular act could 
be of universal application is for 
judicial determination. 

Ind.—Keane v. Remy, 168 N.B. 10, 
201 Ind. 286. 

2>etermtnatioa of reasonable time 
given litigants to protect themselves 
against restrictions imposed by su¬ 
perseding procedure act is for 
courts. 

Tex.—-Hope Oil Corporation v. Hum¬ 
ble Oil & Refining Co., CJiv.App„ 

43 S.W.2d 272. 

interpretation may restrict but not 
extend or enlarge the enactment* 


La—State ex pel. Noe v. Knop, App., 
190 So, 135. 

63.5 U.S.—Sun Theatre Corp. v. 
RKO Radio Pictures. C.AIIL. 213 
F.2d 284—^France Packing Co. v. 
Dailey. aaA.Pa., 166 P.2d 761. 
Cal.—^Hidalgo v. Municipal Court of 
Santa Barbara Judicial Dist., Santa 
Barbara County, 277 P.2d 36, 129 
CaLApp. 244. 

Iowa—^Jones v. Thompson, 38 N.W.2d 
672, 240 Iowa 1024. 

La—Tanner v. Beverly Country Club, 
47 So.2d 905, 217 La 1043—State v. 
Yallery. 34 So.2d 329, 212 La 1095. 
Md.—Clark v, Tawes, 49*A.2d 463, 187 
Md. 195—Celaneae Corp. of Ameri¬ 
ca V. Davis, 47 A.2d 379, 186 Md. 
46$. 

Mo.—State ex rel. Jensen v. Sestric, 
App.. 216 S.W.2d 152. 

Neb.—^Hanson v. City of Omaha, 59 
N.W'.2d 622, 157 Neb. 403. rehear¬ 
ing denied 61 N.W.2d 666, 167 Neb. 
768. 

N.J.—Studerus Oil Co. v. Jersey City, 
25 A.2d 502, 128 N.J.Law 286. 

N.Y.—^Metropolitan Life Ins. Co. v. 
Boland. 23 N.E.2d 532, 281 N.Y. 
357. 

People ex peL Doctors Hospital v. 
Sexton, 48 N.Y.S.2d 201, 267 App. 
Div. 736, affirmed 64 N.B.2d 273, 
295 N.Y. 663. 

Hutton V. Heitzmann, 14 N.Y.S. 
2d 234, 171 Mlsc. 1023—In re Crulk- 
shank's Estate, 8 N.Y.S.2d 279, 169 
Misc. 514. 

MaJlett V. Tillage of Mamaro- 
neck, 123 N.Y.S.2d 249, reversed on 
other grounds 131 N.Y.S.2d 504, 288 
App.Div. 1094—People on Com¬ 
plaint of Dunn v. Crawford, 25 N.Y, 
S.2d 259. 

'Ohio.—State ex rel. Bniestle v. Rich, 
110 N.E.2d 778, 169 Ohio St 13— 
DeLong v. Campbell, 104 N.B.2d 
177, 167 Ohio St 22. 

City of Cincinnati v. Board of 
Education of City School Dist of 
City of Cincinnati, 27 N.E.2d 413, | 
63 Ohio App. 549, appeal dismissed 
31 N.E.2d 440, 137 Ohio St 668. 

Miller v. Miller, Com.PL, 88 N.E. 
2d 254. 

Feu—Calvert Distillers Corp. v. Board 
of Finance and Revenue, 108 A.2d 
668, 876 Pa 476. 

ITex.—Ex parte Levinson, CivJLpp., 
274 S.W.2d 76. 

Ta—Flanary v. Commonwealth, 35 
S.E2d 136. 184 Va 204. 

Statutory definitioxL 
Where the legislature provides a 
statutory definition of a word, euch 
definition is controlling and the su¬ 
preme court cannot hold that such 
word is used in a different or popu¬ 
lar sense In a statute. | 
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Wis.—^Hass V. Hass. 21 N.W.2d 898, 
24$ Wis. 212, rehearing denied 22 
N.W.2d 161, 248 Wla 212. 

63.10 U.S.—Sabine Transp. Co. v. 
Commissioner of Internal Reve¬ 
nue, C.C.A.Tex., 128 F.2d 945, af¬ 
firmed 63 S.Ct. 669, 318 U.S. 306, 87 
L.Ed. 773—^Fleming v. Hawkey e 
Pearl Button Co., C.CAL.Iowa, 113 
F.2d 62—^LanSdown v, Paris, C-CA 
Mo., 66 F.2d 939—^Ludington v. Mc- 
Caughn, C.C.APa, 1 F.2d 689, re¬ 
versed on other grounds 45 S.Ct. 
423, 268 U.S. 106, 69 Ii.Ed. 868. 

Cal.—^Lucas v. City of Los Angeles, 
75 P.2d 599, 10 Cal.2d 476. 

Schultz V, Schultz, 161 P.2d 36, 
70 Cal.App.2d 293—^People v. Pflicific 
auano Co., 132 P.2d 254, 65 CaJ. 
App.2d 845, followed in People v. 
Berry, 182 P.2d 267, 55 CalA.pp.2d 
946—Bakersfield Home Bldg. Co. v. 
J. BI. McAlpine Land & Develop¬ 
ment Co., 79 P.2d 410, 26 CaLApp. 
2d 444. 

Ga.—Frazier v. Souths Ry, Co., 37 
S.E.2d 774, 200 Ga. 590, conformed 
to 38 S.E.2d 183, 73 GeuApp. 816. 
Mo.—Donelson's Estate v. Gorman, 
192 S.W.2d 29, 289 Mo.App. 300. 
Neb.—^Mook v. City of Lincoln, 21 
N.W.2d 743, 146 Neb. 779—Wessel 
V. City of Lincoln, 16 N.W.2d 476, 
145 Neb. 357. 

N.D.—State v. Rother. 219 N.W. 674, 
66 N.D. 876, followed in 219 N.W. 
881, 56 N.D. 934. 

Ohio.—MiUer v. Auble, 166 N.E 884, 
81 Ohio App. 67. 

Goodman v. Evatt, 16 Ohio Sapp. 
87. 

OkL—Allison v. HoweU, 230 P. 706, 
204 OkL 404. 

Or,—Fullerton v. Lamm, 163 P.2d 
941, 176 Or. 665, rehearing denied 
165 P.2d 63, 177 Or. 666—In re 
Mays' Estate, 163 P.2d 680, 176 Or. 
823. 

Tex.—National Surety Corporation v. 
Ladd, 115 S.W.2d 600, 131 Tex. 295 
—Weaver v. Robison, 268 S.W. 183, 
114 Tex. 272. 

Mlllerman v. Houston & T. a R 
Co., CivApp., 27 S.W.2d 897, error 
refused. 

Vt.—Gillespie v. Vermont Hosiery & 
Machine Co., 1919 A. 564. 

Va—Anderson v. White, 32 S.E.2d 72, 

188 Va 302. 

Wash.—State-V. Mulcare, 66 P;2d 360, 

189 Wash. -626. 

Where language of giatuto aptly 
exxtresses xhanlfest purpose of stat¬ 
ute, the court is without authority 
to give , the statute another meaning 
by Interpretation. 

U.S.—^U. S. V. Durkee Famous Foods, 
N.J., 59 S.Ct. 456, 806 U*a 68, 83 
- LJDd. 492. : 
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functions in determining which of two or more stat- or improvident administration, made possible under 
utes applies in a given situation.®^ the letter of the statutes, they may note such fact 

Common law. It is for the courts to determine judicially for the information of the law-making 

what the rules of the common law are,65 and they branch of the government,67 

may adapt and apply them to new situations ;65.5 

but changes in the common law should be made by Particular functlofis held not legislative. Among 
the legislature and not by the courts.®® Thus, any other instances, it has been decided that legislative 
change in the common-law rule of governmental functions were not undertaken by the courts in re- 

immunity from liability for torts must be made by quiring a public utility to keep its appliances in re- 

the legislature and not by the courts.®®-5 pair and in condition for operation,®® remedying 

Frustration of legislative intent. Where, in the an arbitrary action by a public service commission®^ 
exercise of judicature, the courts observe that the or a superintendent of insurance,*^® requiring officers 
legislative intent is being frustrated through unwise to perform nondiscretionary duties imposed on 


04. La.—Gumbel v. New Orleans 
Terminal Co., 183 So. 212, 190 La. 
904, certiorari denied 59 S.Ct. 249, 
305 U.S. 654, 83 L.Ed. 423. 

65. Colo.—Modem Woodmen of 
America v. International Trust Co., 
136 P. 806, 25 Colo.App. 26. 

WlMrtHier oosumou-law rale is ap« 
plioable is a “Juridical Question.” 
Colo.— Biggerstaff v. Zimmerman. 114 
P.2d 1098, 108 Colo. 194. 

Ckintraots against public policy 
Althougli It is primarily legisla¬ 
ture's prerogative to declare what 
contracts shall be unlawful, courts, 
following spirit and genius of law, 
written and unwritten of a state, 
may declare void as against public 
policy contracts which, although not 
in terms specifically forbidden by 
legislation, are clearly injurious to 
society. 

Cal.—^Maryland Casualty Co. v. Fi¬ 
delity & Casualty Co. of New York, 
236 P. 210, 71 CaLApp. 492. 

65.5 N.T.—RozeU v. Rozell, 22 N.B. 
2d 254, 281 N.Y. 106. 

68. Ariz.—Jeune v. 2>el 33. Webb 
Const. Co., 269 P.2d 723, 77 Ariz. 
226. 

Conn.—Wysocki v. City of Derby, 98 
A2d 659, 140 Conn. 173. 

Idaho.—Moon v. Bullock, 151 P.2d 
765, 65 Idaho 594. 

Minn.—Consolidated School Dlst. No. 
102 of Washington County v. Wal¬ 
ter, 66 N.W.2d 881—Jung v. St. 
Paul Fire Dept. Relief AsS'n, 27 
N.W.2d 151, 223 Minn. 402. 

N.J.—Oiparell v. Goodbody, 29 A.2d 
563, 132 N.Jja3a. 559. 

N.a—Woodard v. Clark, 72 S.lL2d 
438. 236 N.a 190—Wells v. Guard¬ 
ian Life Ins. Co. of New York, 195 
S.E. 894, 213 N.C. 178. 

Tex.—^Tolbert v. Standard Acc. Ins. 

Co., 223 S.W.2d 617, 148 Tex, 235. 
Wash.—Hill v. Corbett, 204 P.2d 845. 
33 Waah.2d 219. 

W.Ta—State v. Arbogast, 57 S.E3.2d 
.715,183 W.Va. 672. 

12 aj. p 885 note 14. 


Court has uo more right to abro¬ 
gate common law than to repeal stat¬ 
utory law. 

Idaho.—^Moon v. Bullock, 151 P.2d 
765, 65 Idaho 594. 

Drastic changes 

The development and interpretation 
of law must be kept in accord with 
changing conditions of society, but 
drastic changes for purpose of read¬ 
justment are usually matters for law¬ 
making body and not for the court. 
N.C.—^Rabb v. Covington, 2 S.B.2d 
705, 216 N.C. 672. 

Remedies and aotitons unknown to 
common law 

The courts have no authority to 
grant recoveries and may not au¬ 
thorize actions unknown to the com¬ 
mon law, but that is for the legisla¬ 
ture. 

G€l—H enry Grady Hotel Co. v. Stur¬ 
gis, 28 S.B.2d 329, 70 Ga.App. 379. 
Zmmunily of dharitable institutions 
£i*om tort liability 

(1) Immunity of nonprofit charita¬ 
ble corporations from tort liability 
has so become a part of law affecting 
them that, if any change is to be 
made therein, such change should 
come from the legislature. 

Neb.—^Muller v. Nebraska Methodist 
Hospital, 70 N.W.2d 86, 160 Neb. 
279. 

(2) Courts, having created on ba¬ 
sis of public policy immunity of 
charitable Institutions from tort lia¬ 
bility for negligence of employees, 
may abolish such immunity without 
legislative action. 

Wash.—^Pierce v. Yakima Val. Me¬ 
morial Hospital Ass'n, 260 P.2d 
765, 43 Wash.2d 162. 

ZUegltimaoy 

Extent to which common law pol¬ 
icy as to illegitimacy should he 
modified by statute is question for 
legislature and not courts. 
m. —^Murrell v. Industrial Commis- 
I Sion, 126 N.B. 189, 291 Dl. 334. 

IPubllo policy and oomity 

Judges cannot recognize or deny, 
at their pleasure or caprice, rights 
claimed by individuals under public 
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policy €Lnd comity, which has obtain¬ 
ed force of law by user and ac¬ 
quiescence, only political government 
of state having power to change it. 
N.Y.—^Hutchison v. Ross, IS7 N.E. 65, 
262 N.Y. 381, 89 A.L.R. lOOJ, rear¬ 
gument denied ISS N.E. 102, 262 N. 
Y. 643, 89 A,L.R. 1023. 

66.5 U.S.—Cookingham v. XJ. S., a 
A.Pa., 184 F.2d 213, certiorari de¬ 
nied 71 S.Ct. 495, 340 U.S. 935, 95 
L.Ed. 675. 

Cal.—Talley v. Northern San Diego 
County Hospital Dist., 257 P.2d 22, 
41 C!al.2d 33. 

Conn.—Wysocki v. City of Derby, 98 
A.2d 659, 140 Conn. 173. 

Ill.—^Lake County v. Cuneo, 100 N.E. 

2d 521, 344 IllJlpp. 242. 

Ind.—^Bracht v. Conservation Com¬ 
mission, 76 N.E.2d 848, 118 Ind. 
App. 77. 

Ky.—Clark v. City of Louisville, IIT 

S, W.2d 614, 273 Ky. 645. 

Mich.—Mead v. State, 6 N.W.2d 740, 
303 Mich. 168. 

Mo.—Cullor V. Jackson Tp., Putnam 
County, 249 S.W.2d 393—Hinds v. 
City of Hannibal, 212 S.W.2d 401 
—^Brown v. City of Craig, 168 S.W. 
2d 1080, 350 Mo. 836. 

3Sr.Y.—Willcox V. Erie County, 297 N. 

T. S. 287, 252 App.Dlv. 20. 

S.D.—Arms v. Minnehaha County, T 
N.W.2d 722, 69 S.D. 164. 

Tenn.—Scates v. Board of Com'rs of 
Union City, 265 S.W.2d 663, 196 
Tenn. 274. 

W.Va.—^Hayes v. Town of Cedar 
Grove, SO S.R2d 726, 126 W.Va. 
828, 156 A.L.R. 702. 

67. N.Y.—^Matter of Brooklyn Union 
Bank. 161 N.Y.S. 29, 96 Mlsc. 299. 

68. U.S.—Stephens v. Ohio State 
Telephone Co., D.aOhio, 240 F. 
769. 

69. Md.—Littleton v. City of Hag¬ 
erstown, 132 A. 773, 160 Md. 168. 

70. N.Y.—^Application of People, by 
Van Schaick, 268 N.Y.S. 88, 239* 
App.Div. 490, aflarmed People by 
Van Schaick v. National Surety- 

i Co., 191 N.E. 521, 264 N.Y. 474. 
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them by regulating the practice of 

determining whether the governor suffers from a 
disability devolving the duties of his office on the 
lieutenant governor,*^2 compelling obedience to an 
order of a court of industrial relations,'^^ vacating 
the charter of de facto corporation,^^ exercising ju¬ 
risdiction over charitable trustSj'^^-S determining the 
lawful boundaries of counties'^^ or villages,^5.5 en¬ 
joining acts forbidden by criminal statute,^® mak¬ 
ing a finding of fact as to the necessity for, and the 
practicability of, a highway,refusing to enforce a 
void or illegal contract,^'^*^ determining the sufficien¬ 
cy of a petition to dissolve a municipal corpora- 
tion,*^* determining whether a municipal ordinance 
conflicts mth a statute,'^^ determining whether 
something is a nuisance under the general terms of 
a statute,20 or determining whether a seizure or 
search is unreasonable.^^ The court does not legis¬ 


late when, having discovered the legislative intent, 
it effectuates that intent by appropriate, although 
innovating, judicial procedure.2i*2 

e. Invalidation, Annulment, and Eepeal of Stat> 
ntes 

The courts cannot repeal, invalidate, nullify, or re¬ 
fuse to apply a statute unless It Is clearly In excess of 
the legislative powers or contrary to some prohibition 
in the constitution. 

The courts are without power to repeal^i-SO 
suspend®^*®® a valid statute; nor may they disregard 
or refuse to apply an applicable statute.2i-60 
courts cannot invalidate or nullify by judicial re¬ 
peal a legislative enactment tanless it is charly in 
excess of the legislative powers or contrary to 
some express or implied prohibition in the state or 
federal Constitutions ,22 since the legislatures are 


71. Flfiu—Williams v. Keyes, 186 
So. 250, 135 Fla. 769. 

IlL—^People ex rel. StofTel v. Town of 
Cicero, 89 N.E.2d 350, 404 Ill. 432. 

Ky.—^KavanausU v. Chandler, 72 S.W. 
2d 1003, 256 Ky. 182, 95 A.li.R. 273. 

Mass.—^Hayes v. City of Brockton, 
48 Nr.K.2d 683, 313 Mass. 641—Bins 
V. City of Woburn, 43 N.E.2d 8. 311 
Mass. 679—Madden v. Board of 
Election Corners of City of Boston, 
146 N.E. 280, 251 Mass. 95. 

N. J.—^Hackensack Water Co. v. Huta, 
69 A.2d 321, 8 N.J. 189. 

S.C.—^Poster v. Taylor, 42 S.B.2d 631, 
210 S.C. 824. 

71.6 IlL—In re Roth, 75 N.E.2d 278, 

Ma—Crirer, 247 S.W.2d 
SS6, 363 Ho. 25. 

72. N.D.—State ex rel. Olson v. 
Langrer, 256 N.W. 877, 65 N.D. 68, 

73. Kan,—Court of Industrial Rela¬ 
tions V. Chas. Wolff Packing Co., 
201 P. 418, 109 Kan. 629, 

74. Ky.—^Boone County v. Town of 
Verona, 227 S.W. 804, 190 Ky. 430. 

74.5 Conn.—Second Ecclesiastical 

Soc. of Hartford v. Attorney Gener¬ 
al, 48 A.2d 266, 133 Conn. 89. 

76- Ala.—^Marengro County v. Wilcox 
County, 112 So. 243, 215 Ala. 640. 

7645 Minn.—State ex reL Northern 
Pump Co. V, So-Called Villagre of 
Fridley, 47 N.W.2d 204, 233 Minn. 
442. 

76. CaL—Ex parte Wood, 227 P. 908, 
194 C!aL 49. 

77. Minn.—^In re Garvey, 222 N.W. 
678, 176 Minn. 94. 

77.5 Tex.—A. B. L»ewis Co. v. Jack- 
son, CIvAlPp., 199 S.W.2d 868, re¬ 
fused no reversible error. 

78. Sniaoleaoy of petition 

Under a statute dissolving: certain 

municipal corporations, when a ma- 

iority of the voters therein sigm a 


petition, the act of the circuit court, 
as provided in the statute, in adjudg¬ 
ing: that the petition has been prop¬ 
erly slgmed is a Judicial, and not a 
leg:islative, act. 

Ky.—^Boone County v. Town of Ver¬ 
ona. 227 S.W. 804, 190 Ky. 430. 

79. Mo.—^McGill v. City of St. Jo¬ 
seph. 38 S.W.2d 725, 226 Mo.App. 
1033. 

80. Tex—Stockwell v. State, 221 S. 
W, 932. 110 Tex 650. 

Wash,—Shields v. Spokane School 
Dist, No. 81, 196 P.2d 852, 81 Wash, 
2d 247. 

81. Mich.—^People v- Case, 190 N.W. 
289, 220 Mich. 879, 27 A.L..R. 686. 

81.5 Pa—Commonwealth ex reL Be 
Smith v. De Smith, 46 A.2d 623, 159 
Pa Super. 8. 

81.50 U.S.—U. S. V. Candela, D.C.N. 

Y., 131 F.Supp. 249. 

Colo.—Ray v. City and County of 
Denver. 121 P.2d 886, 109 Colo. 74, 
138 A.L.R. 1486. 

Ga—^Bacon v. State, 71 S.E.2d 616, 
209 Ga 261, conformed to 72 S.B. 
2d 463, 86 GaApp. 703. 

Idaho.—State v. Oanston, 86 P.2d 
682. 69 Idaho 561. 

Ky.—Stafford v. Bailey, 188 S.W.2d 
998, 282 Ky. 625. 

Minn.—^Fairview Hospital Ass'n v. 
Public Bldg*. Service and Hospital 
and Institutional Emp. Union Local 
No. 113, A. F. L., 64 N.W.2d 16. 
Miss.—Gkiudet v. Mayor and Board of 
Aldermen of City of Natchez, 43 So. 
2d 900. 

N.T.—^Boord v, Wallander, 89 N.Y.S. 
2d 796, 196 Misc. 667, modified on 
other gnrounds Boord v. O’Brien, 98 
N.Y.S,2d 1, 277 App.Dlv. 263, af¬ 
firmed 100 N.B.2d 177, 802 N.Y. 
890. 

Ohio.—State ex reL Foster v. Evatt, 
56 N.B.2d 266, 144 Ohio St. 65, cer¬ 
tiorari denied 66 S.Ct. 1026. 324 
U.S. 878, 89 L.Ed. 1430, rehear- 
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ingr denied 66 8.Ct 1402, 826 U.S. 
894, 89 L.Ed. 2005. 

Tex—^Turner v. Pug:h, Clv.App., 187 
S.W.2d 698—Port Worth & D. C, 
Ry. Co. V. Welch, Civ.App., 183 S. 
W.2d 730, error refused. 

Courts have uo veto power 
Pla—City of Hernando v. Robertson, 
126 So. 629, 97 Pla 1083—State v. 
Johns. 109 So. 228, 92 Pla 187. 
81.55 Fla—^Beach v. Kirk, 189 So. 
263, 138 Fla 80. 

Tex—State v. Ferguson, 125 S.W.2d 
272, 133 Tex 60. 

81.60 U.S.—^Bx parte Wienke, D.G. 

CaL, 31 F.Supp. 783. 

Conn.—State ex reL McCarthy v. 
Watson, 46 A.2d 716, 132 Conn. 618, 
164 A.L.R. 1238. 

Ga—^Bank of Jonesboro v. Carnes, 2 
S.B.2d 496, 187 Ga 796, 130 AL. 

R. 1. 

IlL—^People ex reL Ferry v. Palmer, 
115 N.B.2d 609, 1 IlL2d 384. 

Kan.—American Glycerin Co, v. 
Freebume, 138 P.2d 468, 157 Kan. 
22 . 

La—State ex reL Noe v. Knop, App., 
190 So. 136. 

Mo.—Crevlsour v. Hendrix, 136 S.W. 

2d 404, 234 Mo.App. 1012. 

N.Y.—In re Asker, 134 N,T.S.2d 686, 
284 App.Div. 712. 

Pa—^Devlin v. Grabler Mfg. Corp., 
Globe Indemnity Co., Intervener, 
. 30 A2d 138, 161 PaSuper. 216. 

82. U.S.—Minersville School Dist. v. 
Gobitls, Pa, 60 S.Ct. 1010, 810 U. 

S. 686, 84 L.Bd. 1375, 127 AL.R. 
1493—West Coast Hotel Co. v. Par¬ 
rish, 67 S.Ct. 678, 300 U.S. 879, 
81 LuBd. 70S, 108 AL.R. 1330. 

Board of Com*rs of Rogers Coun¬ 
ty V. Bristow Battery Co., D.C.OkL, 
28 F.2d 196, reversd on other 
grounds, aC.A, Bristow Battery 
Co. V. Board of Com'rs of Rogers 
County, OkL, 37 P.2d 604, certio¬ 
rari denied Board of County Com’rs 
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ul timate guardians of the liberties and welfare of | the people in 


of Rogrers County, Okl., v. Bristow 
B&ttory Co., 61 S.Ct. 23, 282 XJ.S. 
843, 76 748, and rehearingr de¬ 

nied, C.C.A., Bristow Battery Co. v. 
Board of Corners of Royers County. 
Okl., 38 F.2d 662, certiorari denied 
Board of County Com'rs of Royers 
County, OkL. v. Bristow Battery 
Co.. 61 S.Ct 23, 282 U.S. 843, 76 L. 
Ed. 748. 

Tennessee Gas Transmission Co, 
V. Thatcher, D.C.Lia., 84 F.Supp. 344, 
affirmed, C.A., Thatcher v. Tennes¬ 
see Oas Transmission Co., 180 F.2d 
$44, certiorari denied 71 S.Ct. 66, 
340 U.S. 829, 96 Ii.Bd. 609. 

Pennsylvania Co. for Insurances 
on Liives and Grantlny Annuities v. 
Lederer, B.C.Pa., 292 F. 629. 

Ala—Tuskahee Homes Co. v. Oswalt, 
26 So.2d 866, 248 Ala 64. 

Ark.—^Melton v. Carter, 164 S.W.2d 
453, 204 Ark. 595. 

CaL—Bernstein v. Bush, 177 P.2d 
913, 29 CaLApp.2d 773. 

Colo.—^Ray v. City and County of 
Denver. 121 P.2d 886, 109 Colo. 74. 
138 AIi.R. 1485—^Industrial Com¬ 
mission of Colorado v. Llndvay, 31 
P.2d 495, 94 Colo. 631—Allen v. Bai¬ 
ley, 14 P.2d 1087, 91 Colo. 260. 

Conn.—Watrous v. Connelly, 106 A. 
2d 664, 141 Conn. 267—^Town of 
West Hartford ▼. Thomas D. 
3?^ulkner Co., 10 A.2d 692, 126 
Conn. 206. 

D.C—^National Maritime Union of 
America v. Herzoy, D.C., 78 F.Supp. 
146, affirmed 68 S.Ct 1629, 834 U.S. 
854, 92 Ii.Ed. 1776. 

Fla—W. J. Howey Co. v. Williams, 
196 So. 181, 142 Fla 415, rehearlny 
denied 196 So. 184, 142 Fla 662, 
and 196 So. 214, 142 Fla 766— 
Beach v. Eirk, 189 So. 263, 138 Fla 
80 —Bx parte White, 178 So. 876, 
131 Fla 88—State ex reL Landis 
V. Ward, 168 So. 273, 117 Fla 685— 
State ex reL Landis v. Dyer, 148 
So. 201, 109 Fla 33^—^Thursby v. 
Stewart, 138 So. 742, 108 Fla 990 
—^Douylas v. Webber, 128 So. 613, 
99 Fla 766—Harry E. Prettyman, 
Inc., V. Florida Real Estate Com¬ 
mission, 109 So. 442, 92 Fla 616— 
State V. Carley, 104 So. 577, 89 
Fla 361—^Neisel v. Moran, 86 So. 
846, 80 Fla 98. 

Idaho.—Moon v. Bullock, 161 P.2d 766, 
65 Idaho 694. 

DL—^People v. Anderson, 189 NJB3. 
338, 855 HL 289. 

Association of Franciscan Sisters 
of Sacred Heart of Vermilion 
County, 26 N.B.2d 163, 804 IlLApp. 
243. 

Ind.—^Mid-West Box Co, v. Hazzard, 
146 N.B. 420, 196 Ind. 608. 

Iowa—^Peverill v. Department of 
Ayriculture of Iowa, 246 N.W. 834, 
216 Iowa 534—^Butterworth v. State 
16 C.J.S.—47 


Hiyhway Commission, 232 NT.W. 
760, 210 Iowa 1231—Eckerson v. 
Des Moines, 116 N.W. 177, 137 Iowa 
462. 

Ky.—Stafford v. Bailey, 188 aw.2d 
998, 282 Ky. 626—Wolfe County 
Liquor Dispensary Ass*n v. Inyram, 
113 S.W.2d 839, 272 Ky. 38. 

L«-—Ward v. Leche, 179 So. 62, 189 
La 118—State ex reL Porterie v. 
Smith, 166 So. 72. 184 La 263. 

Md.—^Emery, to Use of Calvert Ins. 
Co. V. F. P. Asher, Jr. & Sons, 75 
A.2d 333, 196 Md. 1. 

Mich.—^Mallery v. Van Hoeven, 62 N. 
W.2d 341, 332 Mich. 661—People v. 
Breen, 40 N.W.2d 778, 327 Mich. 
720—^United Ina Co. v. Attorney 
General, 1 N.W.2d 510, 300 Mich. 
200—^Naudzius v. Lahr, 234 N.W. 
681, 263 Mich. 216, 74 A.L.R. 1189 
—Cumminys v. Garner, 182 N.W. 9, 
213 Mich. 408. 

Minn.—State v. Fairmont Creamery 
Co., 210 N.W. 163, 168 Minn. 378. 
Misa—Gaudet v. Mayor and Board 
of Aldermen of City of Natchea 
48 So. 2d 900—^Mississippi State 
Tax Commission v. Flora Druy Co., 
148 Sa 373, 167 Misa 1. 

Mo.—St. Louis Union Trust Co. v. 
State, 155 S.W.2d 107. 348 Mo. 725, 
certiorari denied 62 S.Ct. 485, 314 
U.S. 700, 86 UBd. 660. 

N.J.—State V. Mundet Cork Corp., 
86 A.2d 1, 8 N.J. 369, certiorari de¬ 
nied 78 S.Ct. 14, 844 U.S. 819, 97 
L.Bd. 687. 

Lion’s Head Lake v. Brzezinski, 
43 A.2d 729, 23 N.J.Misc. 290. 

N.M.—State ex reL Charleton v. 

French, 99 P.2d 716, 44 N.M. 169. 
N.Y.—^Martin v. Curran, 101 N.E.2d 
683, 303 N.Y. 276—Cleveland v. 
City of Watertown, 118 N.B. 600, 
222 N.Y. 169, Ann.Caal918B 674. 

Thompson v. Wallin, 95 N.Y.S. 
2d 784, 276 App.Div. 463, affirmed 
95 N.B,2d 806, 301 N.Y. 476, affirm¬ 
ed 72 S.Ct. 880, 842 U.S. 486, 96 
L.Ed. 617—^McGlone v. Nann, 11 
N.Y.S.2d 189, 256 App.Dlv. 649— 
Barthelmess v. Cukor, 186 N.Y.S. 
191, 194 App,Div. 859, reversed on 
other yrounds 132 N.E. 140, 231 
N.Y. 435, 16 A.L.R. 1404. 

Smith V. Smith, 37 N.Y.S.2d 137, 
179 Misc. 19—^In re Swartz’s Es¬ 
tate. 294 N.Y.S. 896, 162 Misc. 46, 
N.a —State V, Revis, 136 S.B. 846, 
193 N.a 192, 60 A.L.R. 98. 

Ohio.—Great Lakes Stayes v. Lainy, 
174 N.B. 784, 38 Ohio App. 84, af¬ 
firmed 176 NJS. 698, 123 Ohio St 
878. 

OkL—Dorsett v. State, 289 P. 298, 
144 OkL 33. 

State V. Barnett, 69 P.2d 77, 60 
OkLCr. 356. 

Or.—City of Portland v. Welch, 69 P. 
2d 228, 164 Or. 286, 106 A.L.R. 1188. 

737 


quite as great a degree as the 

Pa.—Commonwealth v. James J. 
Cochran Post No. 261 of V. F. W. 
of U. S., 38 A.2d 260, 350 Pa. 111. 

R. I.—^Kenyon ▼. United Electric Rys. 
Co., 151 A. 6, 51 R.L 90. 

S. a —O’Hayan v. Fraternal Aid Un¬ 
ion, 141 S.E. 893, 144 S.a 84, 67 
A-L.R. 397. 

Tenn.—Scales v. Board of Com’rs of 
Union City, 265 S.W.2d 663, 196 
Tenn. 274. 

Tex.—Jones v, Alexander, 69 S.W.2d 
1080, 122 Tex. 328. 

Watts V. Mann, Civ.App., 187 S. 
W.2d 917—Fort Worth & D. C. Ry. 
Co. V. Welch, Civ.App., 183 S.W.2d 
730—^Box V- Newsom, Civ.App., 43 
S.W.2d 981. 

Va—^Moody v. Southern Ry. Co., 194 
S.K 679, 169 Va 766. 

Wash.—State v. Pavelich, 279 P. 1102, 
153 Wash. 379—State v. Emonds, 
182 P. 684, 107 Wash. 688. 

W.Va—Vest v. Cobb, 76 S.E.2d 886. 
Wyo.—Chicayo & N. W. Ry. Co. v. 
City of Riverton, Fremont County, 
247 P.2d 660, 70 Wyo. 84. 

12 C.J. p 777 note 55-p 885 note 11. 

Court of equity has no power to 
disreyard or set aside the express 
terms of a statute, however much it 
may interfere with the operation of 
cemmon-law rulea 

CJal.—Town of Mill Valley v. Mas¬ 
sachusetts Bondiny & Insurance 
Co., 229 P. 891. 68 CaLApp. 372. 
Seohnioal subtleties 
Courts should not resort to techni¬ 
cal subtleties to defeat obvious pur¬ 
poses of leyislative power in matter 
over which leyislature has constitu¬ 
tional riyht to controL 
Tex,—^Fortinberry v. State, Com.App., 
283 S.W. 146. 

Violation of intemational law 
A federal court could refuse to en¬ 
force an act of conyress only if it 
was unconstitutional, and not merely 
because it contravened Intemational 
law. 

U.S.—^The Over the Top, D.aConn., 5 
F.2d 838. 

courts will imstain legislation how¬ 
ever ill-considered, inartiflcially 
drawn, or oppressive, which does not 
violate constitutional riyhts. 

Tenn.—Soukup v. Sell, 104 S.W.2d 
830, 171 Tenn. 437, modified on 
other yrounds 105 S.W.2d 107, 171 
Tenn. 491. 

Local laws 

Where there is no express consti¬ 
tutional restriction against the pas¬ 
sage of local laws by a state legisla¬ 
ture, the courts cannot hold such 
laws void for want of constitutional 
authority to enact them, unless they 
are clearly discriminatory or merely 
arbitrary. 

Or.—State v. Savage, 184 P. 667, 96 
Or. 53, rehearing deniedl89 P. 427, 
96 Or. 63. 
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courts.^®*® Further, the rule that statutes in der¬ 
ogation of the common law are to be construed 
strictly cannot be made a cover for an extra consti¬ 
tutional limitation on the legislative powers.^^. 

The power of the judiciary in determining the 
constitutionality of a statute is limited to deciding 
whether it is within the scope of the constitutional 
powers of the legislative departments^ The ju¬ 
diciary will interfere with acts of the legislative 
body only where they are beyond the bounds pre¬ 
scribed by the constitution,S5 and a legislative 


16, C.J.S. 

usurpation of power should be clear,* palpable, or 
oppressive,S6 and the claimed infringement of the 
constitution must be reals'^ to justify interposition. 
Limitations bn the power of the legislature which the 
people have been satisfied to leave to the judgment, 
patriotism, and sense of justice of the legislature 
are not within the control of the dourts.S7*6 h 
for the legislature and not for the courts to deter¬ 
mine what means shall be employed to accom¬ 
plish ends within its constitutional powers,and 
it remains for the court only to decide whether the 


82.5 U.S.—^Federal Communications 
Commission v. Pottsville Broad¬ 
casting Co.t App-D.C., 60 S.Ct. 437, 
300 U.S. 134, 84 L..Ed. 656—Mis¬ 
souri, E. & T. B. Co. V. May, 24 
S.Ct. 638, 104 U.S. 267, 48 L-Ed. 
071. 

83. Cal.—^Raynor v. City of Areata, 
77 P.2d 1054, 11 Cal.2d 113. 

Minn.—State ex rel. City of St. Paul 
V. Minneapolis, St. P. & S. S. M. 
Ry. Co., 251 N.W. 275, 100 Minn. 
162. 

84. U.S.—U. S. V. Nadler, D.CCaL, 
105 F.Supp. 918. 

Conn.—Schwartz v. Kelly, 09 A.2d 
80, 146 Conn. 176, appeal dismiss¬ 
ed 74 act 227, 346 U.a 801, 08 Ii. 
Ed. 394. 

Fla.—State ex rel. Hosack v. Yocum, 
186 So. 448, 136 Fia. 246, 121 A.I 1 .B. 
270. 

IlL—Cremic v. Peoria Housing Au¬ 
thority. 78 N,E,2d 276, 309 IlL 
579—Great Atlantic & Pacific Tea 
Co. V. Mayor and Commissioners 
of Danville, 11 N.B.2d 388, 367 HL 
310. 

Minn.—Smith v. Holm, 10 H.W.2d 
014, 220 Minn. 486. 

N.H.—State v. Williams, 31 A.2d 
360, 92 N.H 377. 

Ohio.—Strain v. Southerton, 62 H-B. 
2d 633, 75 Ohio App. 435. 

Or.—State v. Boloff, 7 P.2d 775, 188 
Or. 668. 

aC.— ^tate ex rel. Edwards v. Os- 
home, 11 S.E.2d 260, 195 aC 295 
—Chesterfield County v. State 
BUghway Department of South Car¬ 
olina, 3 SE.2d 686, 191 S.C. 19. 

Wash.-^tate ex reL Daschbach v. 
Meyers, 220 P.2d 506, 38 Wash.2d 
330. 

85. U.S.—Pughe V. Lyle, D.CCaL, 
10 F.Supp. 245. 

m.—People ex rel. Douglas v. Bar¬ 
rett 10 H.B.2d 340, 370 IlL 464. 

La.—Anderson v. Thomas, 117 So. 
573, 16$ La. 612. 

Mass.—Godard v. Babson-Dow Mfg. 
Co., 47 NJSL2d 308, 313 Masa 280, 
145 A.L.R. 603. 

Mo.—Bohrer v. Toberman, 227 S.W. 
2d 710, 360 Mo. 244. 

N.T.—Mitms v^ Nichols, 13 N.T.a2d 
000, 171 Misc. 860. 

N.C—State T. Bevis, 186 aE. 846, 


193 N.C. 192, 50 A.L.R. 08—^Person 
V. Board of State Tax Com'rs, 116 
S-K 336, 184 N.C. 490. 

Ohio.—City of Cleveland v. Gesell, 
1 Ohio Supp. 181. 

City of Cincinnati v. Baumgart¬ 
ner. 25 Ohio N.P..N.S., 20. 

Or.—City of Portland v. Goodwin, 210 
P.2d 577, 187 Or. 401. 

B.L—Bomano v. Daneker, 73 A.2d 
236, 77 R.I. 61. 

Tex.—^Lamon v. Ferguson, Civ.App., 
213 S.W.2d 86. 

W.Va.—State ex reL Richardson v. 
County Court of Kanawha County, 
78 S.B.2d 669—State v. Huber, 40 
S.B.2d 11, 129 W.Va. 108, 168 AL.B. 
808. 

Wis.—^Heimerl v. Ozaukee County, 40 
N.W.2d 664, 266 Wis. 151. 

Wyo.—Chicago & N. W. Ry. Co. v. 
City of Riverton, Fremont County, 
247 P.2d 660, 70 Wyo. 84. 

Partial invalidity 

(1) Doctrine of severability is one 
to be applied with caution, for, in 
the enforcement of valid elements 
of statute containing invalid ele¬ 
ments also, there is danger of judi¬ 
cial usurpation of legislative power. 
N.J.—State V. Doto, 91 A2d 337, 10 

N.J. 318. 

(2) The separability clause in a 
statute cannot be interpreted to mean 
that if presence of a clause or phrase 
in statute invalidates legislative in¬ 
tent court may change that intent, 
and even if such were its effect, court 
would have no right under doctrine 
of separation of powers to accept 
such responsibility, since timt is 
within legislative domain. 

Ind.—Bttinger v. Studevent, 38 NJB. 
2d 1000, 219 Ind. 406. 

(8) Where a court finds a provision 
of a proposed charter, drafted by a 
charter board, invalid, court cannot 
delete the invalid part and submit 
the remainder to the voters.- 
Md.—Schneider v. Lansdale, 61 A.2d 
67L 

Alienation of submerged lands by 
legislature may nbt be interfered 
with by courts unless the grants im¬ 
pair power of succeeding legisla¬ 
tures. 

CaL—Ballard v. Kingsbury, 274 P. 
63, 206 CaL 797—Workman v. 
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Bangsbury, .274 P. 62, 206 Cai. 793 
—^Hickey Bros. Co. v. Kingsbury, 
274 P. 62, 206 CaL 704—Harthora 
V. Kingsbury, 274 P. 62, 206 CaJ. 
795—Chamberlin v. Kingsbury, 274 
P. 62. 206 CaL 796—Shudde v. 
Kingsbury, 274 P. 61, 206 Cal. 791— 
Boone v. Kingsbury, 278 P. 797, 
206 Cal. 148, followed In 274 P. 61, 
206 Cal. 791, and appeal dismissed 
and certiorari denied Workman v. 
Boone, 60 S.Ct. 66, 280 U.S. 617, 
74 LBd. 687. 

86. Md.—Brooklyn Apartments v. 
Mayor and City Council of Balti¬ 
more, 66 A.2d 500, 189 Md. 201. 

N.J.—^Rel^old V. Hjarper, 72. A 2d 
369, 7 N.J.Super. 626, affirmed 77 
A2d 54, 6 N.J. 182. 

N.T.—Hambeutel v. City of New 
York, 126 N.Y.S.2d 198, affirmed 131 
N.Y.S.2d 446, 283 App.Div. 1011. 

Ohio.—Dworken v, Collopy, CoulPL, 
91 N.B.2d 664, motion overruled, 
App., 118 N.B.2d 867. 

OkL—Childers v..West Pub. Co., 166 
P.2d 809, 195 Okl. 220. 

Va.—Reaves Warehouse Corporation 
V. Commonwealth, 126 S.E. 87, 141 
Va. 194, error dismissed 46 S.Ct 
481, 271 U.a 690, 70 L.Bd. 1164. 

87. CaL—Fleming v. Superior Court 
of Orange County,. 288 P. 88, 196 
CaL 844. 

Neb.—[Knox County v. Perry, 7 N.W. 
2d 475, 142 Neb. 678. 

87A IlL—People v. Chicago Transit 
Authority. 64 N.B.2d 4, 392 IlL 77. 

88. U.S.—^Berman v. Parker, App.D. 
a, 75 act. 98, 348 U.a 26, 99 L.Ed. 

U. a V. Wright, aCAuN.a, 58 
P.2d 300, certiorari denied Wright 
V. U. a. 62 act. 312, 285 U.S. 639, 
76 L.Ed. 932. 

Albertson v. Millard, 106 F.Supp. 
636, vacated on other grounds 73 
act. 600, 845 U.a 242, 97 L.Bd. 
983—State St. Tnist Co. v. U. S., 
D.C.Mass., 59 F.Supp. 467, affirmed 
CC.A, 161 . F.2d 1022—Publix 
Cleaners ' v. ]^orida Dry Cleaning 
and Laundry Board, D.C.Fla., 82 
F.Supp.- 31. 

CaL—City of Los Angeles v. Post 
War Public Works Review Board, 
166 ?,2d 746, 26 CaL2d 101—Allied 
Architects*. As8*ii of Los Angeles 



16 C.J.S. CONSTITUTIONAL LAW §151(1) 

means adopted by the legislature are reasonably fraud,^i or because the purpose for which the 

adapted to the end sought,89 and are within its statute was enacted has been frustrated.9i-5 

constitutional powers.89*6 The courts cannot declare Oq the other hand, the courts are bound to give 

a statute void because of misconduct on the part of effect to constitutional restrictions on legislative 

the legislators^^ or because it was procured by powers.92 So, it is not an encroachment on the leg- 


221 209» 192 C&L 431} 

30 A-KK. 1029. 

LfOckard v. City of Los Angeles, 
202 P.2d 38, 83 C:Jal.App.2d 463, 
7 A.L.R.2d 990, certiorari denied 
69 S.Ct. 1616, 837 tJ.S. 939, 93 L. 
Bd. 1744. 

Ill. —s. Buchsbaum & Co. v. (Jordon, 
69 N.B.2d 832, 389 IlL 493^ appeal 
dismissed 65 S.C^ 1411, 826 U.S. 
838, 89 L.Eld. 1964. 

Mont.—^Associated Merchants of Mon¬ 
tana V. Oraisher, 86 P.2d 1031, 107 
Mont. 630. 

N.H.—Sulloway v. Holfe, 47 A.2d 109, 
94 1T.H. 85. 

N:D.—State V. Turner, 164 N.W. 924, 
37 N.D. 635. . 

Ohio.—“Knachel v. Ferguson, 40 N.E. 
2d 470, 70 Ohio App. 60. 

State ▼. Brinkman, 6 Ohio Supp. 
23. 

Pa. —^Maurer V. Boardman, 7 A.2d 
466, 336 Pa. 17, affirmed Maurer 
V. Hamilton, 60 S.CL 726, 809 H 
a 598. 84 L.Bd. 969, 135 A.L.R. 
1347. 

Tex.—Skipper-Bivens Oil C!o. ▼. State, 
CivA-PP.. 116 S.W.2d 1016. 

12 C.J. p 777 note 66. 

Subjects to he regulated and order 
of their regulation are for legisla¬ 
ture, and courts cannot interfere 
therewith. 

Wis.—State V. Levitan, 210 N.W. Ill, 
190 Wis. 646, 48 A.L.H. 434. 

89. Ala.— Corpus gurls Seoundum 
cited in Parsons v. State, 38 So.2d 
209, 214, 251 Ala. 467. 

CaL_City of Los Angelos v. Post 
War Public Works Review Board, 
156 .P.2d 746, 26 CJaL2d lOL 
Conn.—Schwartz v. Kelly, 99 A.2d 
89, 140 Conn. 176, appeal dismissed 
74 act. 227, 346 U.S. 891, 98 L.Bd. 
894. 

IlL—lUinols Central R. Co. v. Illinois 
Commerce Commission, 66 H.B. 
2d 482, 287 JXL 256, appeal dis¬ 
missed 66 S:Ct. 686, 324 U.S. 823, 
89 L.Bd. 1892. 

Ind.—State Board ot Barber Exami¬ 
ners V. Cloud; 44 N.B.2d 972, 220 
Ind. 652. 

N.J.—Relngold v. Harper, 78 A.2d 
64, 6 N.J. 182. 

N.T.—Wormsen v. Moss, 29 N.T.S.2d 
798, 177 Misc. 19—Guttag v. Shatz- 
kin, 185 N.T.S. 71, 113 Misc. 862, re¬ 
versed on-other grounds 186 N;Y. 
S. 47, 194 App.Div. 609, reversed on 
other grounds 180 N.E. 929, 280 
N.Y. 647. 

OkL—Jack Lincoln .Shops v^ State 
Dry CUeaners*^ Board,^ 185 P.2d 832, 
192 OkL 261,, appeel . dismissed 63 


S.Ct. 1448, 320 U.S. 208, 87 L.Bd. 
1847. 

Pa.—^Maurer v. Boardman, 7 A.2d 
466, 886 Pa. 17, affirmed Maurer v. 
Hamilton, 60 S.OL 726, 309 U.S. 
598, 84 L.Bd. 969, 135 A.L.R. 1847. 

Flynn v. Horst, CJom.PL, 68 
DauphuCo. 78, affirmed 61 A.2d 54, 
356 Pa. 20. 

S.D.—City of Sioux Falls v. Kadinger, 
50 N.W.2d 797, 74 S.D. 217. 

Tenn.—^Davidson County v. Rogers, 
198 S.W.2d 812, 184 Tenn. 327. 
Consideration of legislation 

in other states 

In determining whether means 
adopted by provision of Unfair Prac¬ 
tices Act, ai amended in 1935, pro¬ 
hibiting sale of commodities below 
cost as defined In the act for pur¬ 
pose of injuring competitors and de¬ 
stroying competition, were reason¬ 
ably connected with legitimate ob¬ 
ject of statute, fact that fourteen 
states had passed similar legislation 
was entitled to some weight. 

CJaL—Wholesale Tobacco Dealers Bu¬ 
reau of Southern CaJifomla v. Na¬ 
tional Candy & Tobacco Co., 82 P.2d 
3, 11 CaL2d 634. 

Debatable question 
The provision of the Unfair Prac¬ 
tices Act, as amended In 1935, pro¬ 
hibiting the sale of commodities be¬ 
low cost as defined in the act for 
[the purpose of injuring competitors 
and destroying competition, is not 
unconstitutional on ground that 
means adopted were not reasonably 
designed to accomplish the object of 
the statute,' since question was fair¬ 
ly debatable and hence determina¬ 
tion of legislature thereon was con¬ 
clusive. 

Cal.—Wholesale Tobacco Dealers Bu¬ 
reau of Southern (Jalifomia v. Na¬ 
tional Candy & Tobacco Co., supra. 

Due prooess 

The determination of what consti¬ 
tutes due process of law is, in first 
instance, a legislative function, lim¬ 
ited by constitution and revlewable 
by court . to determine whether 
means provided satisfy constitution¬ 
al requirements. 

IlL—^DanofC v. Larson, 15 N.B.2d 290, 
368 IlL 519. 

Dmezgenoy legislatiion 
Where the legislature has declared 
an emergency exists and has 
toTTATi action to relieve the condi¬ 
tion, the court, where the action of 
the legislature is not wholly arbi¬ 
trary or capricious and is based on 
reason, may look into its enactment 
only far enough to see whether it 
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is in any view adapted to the end 
intended. 

N.Y.—^People ex rel. Rayland Realty 
Co. V. Fagan, 186 N.Y.S. 28. 194 
App.Div. 185, affirmed 180 N.B. 931, 
230 N.Y. 663. 

Dbf air PraeticeB Aet 
In determining constitutional va¬ 
lidity of provision of Unfair Prac¬ 
tices Act of 1935 prohibiting sale of 
commodities below cost as defined 
in the act for the purpose of injur¬ 
ing competitors and destroying com¬ 
petition, declaration in statute as to 
purposes of statute was not deter¬ 
minative of whether means provided 
in statute were reasonably designed 
to accomplish purposes thereof and 
courts could properly inquire into 
such subject. 

CaL—Wholesale Tobacco Dealers Bu¬ 
reau of Southern (Talifomla v. Na^ 
tlonal Candy & Tobacco Co., 82 P. 
2d 3, 11 Cal.2d 634. 

89A N.Y.—Bast N. Y. Sav. Bank v. 
Hahn, 69 N.E.2a 625, 298 N.Y. 622. 
affirmed 66 S.Ct. 69, 326 US. 230, 
90 L.Bd. 34, 160 A.L.R. 1279. 

90. N.C.—^Yancey County v. Yancey 
County Road Comrs., 81 S.B. 1001, 
166 N.C. -632. 

91. Tex.—Glass v. Pool, 166 S.W. 
375, 106 Tex, 266. 

9XJ5 U.S.—Adams v. State of Mary¬ 
land, Md., 74 8X^ 442. 847 U.S. 179, 
98 L.Ed. 608. 

Pailnre of con8iaftra.tioai 
Congressional act is not to be con¬ 
sidered in the natiire of a private 
contract which courts should nullify 
on a showing of partial or total fail¬ 
ure of consideration. 

U.S.—Adams v. State of Md., supra. 

92. U.S.—^Thomas v. Collins, Tex., 
$5 S.Ct. 315, 323 U.H 616, 89 L.Ed. 
430, rehearing denied 65 S.Ct 657, 
828 U.S. 819, 89 L.Bd. 630. 

Ga—^Thompson v. Talmadge, 41 S. 

R2d 883, 201 €ku 867. 

IlL—Spurling v. Reich, 84 N.B.2d 
879, 386 IlLApp. 676. 

Ind.—State v. Clements, 22 N.B.2d 
819, 216 Ind. 666. 

Me.—^Inhabitants of Town of Warren 
V. Norwood, 24 A.2d 229, 138 Me. 
180. 

Md.—^Maryland Advertising Ca v. 
Mayor and City Council of Balti¬ 
more, 86 A.2d 169, 199 Md. 214. 
N.H.—^Trustees of Phillips Exeter 
Academy v. Exeter, 27 A.2d 569, 
90. N.H. 472. 

K.J.—State V. Packard-Bamberger &. 
Co., 2 A.2d 699, 16 ]Sr.J.Misa 479, 
niotiqn denied State on Complaint 
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islative branch of the government for the courts to 
determine whether or not a statute is constitution- 
ap3 and a competent expression of the legislative 
will.^^ How’ever, it has been held that it would be 
a usurpation of legislative power for a court to pass 
on the validity of a statute at the suit of one who is 
unaffected by it.s^*5 The question of whether the 
provisions of a statute are germane to its title and 
not inconsistent with each other is to be determined 
by the court |)ut the legislature must determine 
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the breadth and comprehensiveness of a statute and 
how much particularily shall be employed in its 
title*^®-5 

d. Amendment or Alteration of Statutes 

The courts cannot add to, subtract from, or amplify 
the terms of a statute or otherwise amend It by way 
of construction, nor can they supply omissions or cor- 
rect defects in a legislative act. 

The amendment of statutes is a legislative and not 
a judicial function ;95-60 it is not for the courts to 


of liief r. Packard-Bambersrer & 
Co., 8 A.2d 98, 123 Nr.J.Law 95, cer¬ 
tiorari denied 8 A.2d 291. 123 N.J. 
Law 180. 

N’.D.—^Federal I«and Bank of St. Paul 
V, Bismarck Lumber Co., 297 N.W. 
42, 70 N.D. $07, reversed on other 
unrounds $2 S.CL 1, 314 U.S. 95, S6 
Ii-Bd. $5. 

Pa.—Suermann v. Hadley, 193 A. 645, 
327 Pa. 190. 

Wash.—State ex reL Gray v. Martin, 
189 P.2d 637. 29 Wash.2d 799—aty 
of Seattle v. Holers, 106 P.2d 598. 
6 Wash.2d 31. 130 A.L.IL 1498. 
legislature oaaact pareveat iudloial 
somtiay 

N.J.—^Lakewood Exp. Service v. 
Board of Public Utility Com'rs, 61 
A.2d 730, 1 H.J. 45, 7 A.ti.R.2d 1269. | 
aplsia abuse of legislative power 
is subject to redress by the courts 
where personal or property rights of 
individuals are interfered with. 

U.S.—Coblenta v. Sparks, B.COhio, 
35 F.Supp. 605. 

Fla.—State ex reL McMullen v. 

Johnson, 135 So. 816, 102 Fla. 19. 
Power of senate 

Interpretation by senate of pow¬ 
er conferred upon It by constitution 
to determine rules of its own pro¬ 
ceedings is not binding on courts, 
but should be accepted, unless man¬ 
ifestly wrong. 

Miss.—Witherspoon v. State, 103 So. 

134. 138 Miss. 310. 

Sx 3 ^endltuxe of appropxiatloa 
Courts may review legislative at¬ 
tempt to apply moneys appropriated 
for general legislative expenses to 
other purposes in violation of con¬ 
stitutional provision. 

Wash.-rState v. Clausen, 258 P. 805. 
142 Wash. 460, followed In 296 P. 
U19, 161 Wash. 700. 

Sxpense aUowaooes 

The judiciary can inquire into leg^ 
l8lature*8 expense allowances of pub¬ 
lic officers and condemn allowances 
which exceed official expenses or rea¬ 
sonable estimates thereof, in view of 
constitutional restrictions on com¬ 
pensations of officers* 

Ky.—Manning v. Sims, 213 S.W.2d 
577, 308 Ky. 687, 5 A.L.IL2a 1154. 

XajuLotloiL pkIox to effeotivs date of 
statute 

In proper cases, issuance of an 


injunction which enjoins the enforce¬ 
ment of a law prior to its effective 
date does not violate constitutional 
provisions for separation of powers. 
Me.—In re Opinion of the Justices, 83 
A.2d 213, 147 Ma 25. 

93. U.S*—Adkins v. Children’s Hos¬ 
pital of the District of Columbia, 
App.D.a, 43 S.Ct. 894, 261 U.S. 525, 
67 L.Ed. 785, 24 AL.H. 1238. 

Brown v. W. T. Grant Co., D. 
C.N.T., 53 F.Supp. 182. 

Ark.—Atshton v. Ferguson, 261 S.W. 
624, 164 Ark. 254. 

Ky.—Whittaker v. Commonwealth ex 
reL Attorney General, 116 S.W.2d 
355, 272 Ky. 794. 

La.—Stewart v. Stanley, 5 So.2d 581, 
199 La. 146. 

Md.—Schneider v. Lansdale, 61 A.2d 
67L 

Mass.—^Attorney General v. Inhab¬ 
itants of Town of Dover, 100 N.B. 
2d 1, 327 Mass. 601—^Bowe v. Secre¬ 
tary of the Commonwealth, 69 N. 
E.2d 116, 820 Mass. 230, 167 ALJEt. 
1447. 

I Miss.—Campbell Sixty-Six Exp., Inc. 

V. Delta Motor Line, Inc., 67 So.2d 
252, 218 Misa 198* 

Mo.—^Blind v. Brockman, 12 S*W*2d 
742, 321 Mo. 58, affirmed 50 S.Ct. 
87, 280 U.S. 625, 74 L.Ed. 692. 

Pa.—Pennsylvania R. Co. v. DrlscolL 
9 A2d 621. 336 Pa. 310—In re In¬ 
vestigation by Dauphin County 
Grand Jury, September, 1938, 2 A 
2d 804, 332 Pa. 342. 

Tenn.—Soukup v. Sell, 104 S.W.2d 
830, 171 Tenn. 437, modified on 
other grounds 105 S.W.2d 107, 171 
Tenn. 491. 

Tex.—^Denison v. State, CivApp,, 61 
S.W.2d 1017, error refused Den¬ 
ison V. State ex reL Allred, 61 S. 

W. 2d 1022, 122 Tex. 469. 

Va.—^Brown v. Saunders, 166 S.E. 
106, 159 Va. 28. 

Extra sessloii legislatioii 

Whether statute enacted at extra 
session of legislature is within pur¬ 
poses specified by governor, as re¬ 
quired by constitution. Is judicial 
question. 

Ark.—Sims v. Weldon, 268 S.W. 42, 
165 Ark. 13. 

Mich.—Smith v. Curraai; 256 K.W. 
458, 268 Mich. $66. 
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acimieipal bomidairy legislaffion 
Legislation regarding municipality 
and boundaries thereof contravening 
constitutional provision is subject to 
judicial review. 

Fla.—State v. City of Avon Park, 144 
So. 306, 108 Fla. 640—State ex rel, 
Davis V. City of Clearwater, 139 
So. 377, 106 Pla. 761, affirmed 146 
So. 836, 106 Fla. 761, 108 Pla 635 
—State ex rel. Davis v. City of 
Stuart. 120 So. 835, 97 Fla 69, 64 

AL.R. 1807. 

Appropxiatlosi aoU 
Court has duty to declare appro¬ 
priation act void If violative of con¬ 
stitutional provision. 

Tex.—Corsicana Cotton Mills v. Shep¬ 
pard, 71 S.W.2d 247, 123 Tex. 862, 
Extra help resolutioiL 
Court did not encroach on legis¬ 
lature by declaring invalid a legisla¬ 
tive resolution authorising the em¬ 
ployment and payment of extra help 
contrary to express provisions of 
constitution. 

Ky.—Shanks v. Julian, 280 S.W. 1081, 
218 Ky. 291. 

9A Ind.—^Keane v. Remy, 168 N.B. 
10, 201 Ind. 286. 

Eegislatlve interpretation of oon- 
stitatloaal limitation can give rise to 
justiciable question. 

Mich.—Allen v. Ziegler, 61 N.W.2d 
625, 838 Mich. 407. 

94.5 N.T.—Thompson v. Wallin, 95 
N.B.2d 806, 301 N.Y. 476, dismissed 
72 S.Ct. 92, 342 U.S. 801, 96 L.Bd. 
607. 

95- Tenn.—^Hunter v. Conner, 277 S. 

W. 71, 152 Tenn. 268. 

95.6 IlL—People ex rel. Sanitary 
Dlst. of Chicago v. Schlaeger, 63 
N.B.2d 382. 891 Ill. 314—Lasdon v. 
Hallihan. 36 N.E.2d 227, 377 IlL 187. 

Or.—^In re Mays’ Estate, 163 P.2d 530, 
176 Or. 323. 

96.50 U.S.—^Forstmann v. Rogers, 
C.CA.N.J., 128 F.2d 126. 

La.—Succession of Farrell, 7 So.2d 
605, 200 La. 29. 

Mo.—Sayles v. Kansas City Struc¬ 
tural Steel Co., 128 S.W.2d 1046, 
844 Mo. 756. ' 

State ex reL Missouri Water Co. 

V. Bostian, App., 272 S.W.2d 857— 
State ex reL Southwest Water Co. 

V. Public Service Commission, App.» 
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change the law, but only to apply it.95.55 courts • of a statute or otherwise amend it by way of con- 
cannot add to, subtract from, or amplify the terms [ struction,95 particularly where the change is one 


173 S.W.2d 113—state v. Parker, 
128 S.W.2d 288, 283 Mo.App. 1037. 

—State V. Gallegos, 146 P.2d 
999, 48 K.M. 72. 

Ohio.—Western Exp.. Co. v, Wallace, 

60 K.3S. 812, 144 Ohio St SIS. 

Pa.—Commonwealth v. Both, 7 A. 2d 
145, 136 Pa.Super. 301. 

Tex.—Board of Insurance Com*rs of 
Texas v. Guardian Liife Ins. Co. of 
Texas, 180 S.W.2d 906. 142 Tex. 
630. 

Va.—Anderson v. Commonwealth, 29 
S.E.2d 838, 182 Va. 560. 

95.55 0.S.—Anderson v. Federal 
Ciartridge Corp., D.C.Idinn., 62 F. 
Supp. 775, affirmed, C.C.Au, 156 F. 
2d 681. 

DeL—^Flait ▼. Mayor & Council of 
Wilmingrton, 97 Au2d 545. 

Ga.—Adams v. Powell, 21 S.F.2d 111, 
67 Ga.App. 460. 

N.Y.—Association of Plumbing and 
Heating Contractors of Greater 
New York v. Merten, 17 N.Y.S.2d 
828, 173 Misc. 448, affirmed 26 N. 
Y.S.2d 72, 261 App.Div. 548, af¬ 
firmed 42 N.R2d 16, 288 N.Y. 555. 

9Si U.S.—Confederated Bands of Ute 
Indians v. U. S.. CtCl., 67 S.Ct 650, 
830 U.S. 169, 91 Ii.Hd. 823—U. S. v. 
American Union Transport, N.Y., 
66 S.Ct 644, 827 U.S. 487, 90 L. 
Ed. 772— U. 8. V. Cooper Corp., N.Y., 

61 act 742, 812 U.S. 600, 85 L.Ed. 
1071—Matson Nav. Co. v. U. S.. Ct 
CL, 52 act 162, 284 U.S. 362, 76 U 
Ed. 386—^Elbert v. Poston, Mich., 45 
act 188, 266 U.S. 548, 69 KEd. 
485. 

Jew Sing V. Barber, C.A.CaL, 215 
F.2d 906—Zonollte Co. v. U. S., C. 
AIll., 211 F.2d 508—Safeway Stores 
V. Amall, EnaApp., 196' F.2d 510, 
vacated on other grounds Amall v. 
Safeway Stores, 73 S.Ct 19, 844 

U. S. 803, 97 KBd. 626—C. L R. v. 
Allegheny Broadcasting Corp., C. 
AS, 179 P.2d 844—Walling v. Gen¬ 
eral Industries Co., C.CJL.Ohlo, 155 
F.2d 711, affirmed 67 S.Ct 883, 380 
US. 645, 91 UEd. 1088—U. S. v. 
Marine, UCAMd., 156 P.2d 466— 
Schwab. V. Coleman, C.C.AMd., 145 
P.2d 672, 166 AL.It 855—U S. v. 
Consolidated Elevator Co., C.CJL. 
Minn., 141 F.2d 791—Helvering v. 
Alworth Trust* C.C.A., 136 F.2d 
812, certiorari denied Alworth v. C. 
L R., 64 act 193, 320 U.S. 784, 88 
L.Ed. 471—^Durkee Famous Foods 

V. Harrison, C.C.AI1L, 136 F.2d 
308, certiorari denied 64 S.Ct 191, 
320 U.S. 782, 88 L..Ed. 469, certio¬ 
rari granted wd judgment reversed 
on other grounds Harrison v« Uur- 
kee Famous Foods, 64 S.Ct 367, 820 
US. 718, 88 Ij.Hd. 422—U. S. V. 
I^e, C.aAOkL. 108 F.2d 9S6^Fo- 
ley Securities Corp. v. a I. R., a 
C.A, 106 F.2d 731—^Hack v, Ameri¬ 


can Surety Co. of New York. GCA 
Ind., 96 F.2d 939, rehearing denied 
59 act 144, 805 US. 671, 83 L.Bd. 
436—^Ervin v. State of Alabama, C. 
C.AAla., 80 F.2d 432^—Xdebes v. 
Commissioner of Internal Revenue, 

C. C.A, 63 F.2d 870, 92 AL..R. 938— 
U S. V. Hendrickson, C.C.AN.M., 
63 F.2d 797—Moffat Tunnel Im¬ 
provement Dist. V. Denver & S. D. 
Ry. Co., C.C.AC 0 I 0 ., 45 P.2d 716. 
certiorari denied Moffat Tunnel Im¬ 
provement Dist V. Denver & S. L. 
Ry. Co., 51 act 486, 283 U.S. 837, 
75 Ii.Ed. 1448—First Nat Bank v. 

U. a, CtCL, 88 F.2d 925, affirmed 
61 S.Ct 378, 283 U.S. 142, 76 UEd. 
913—Anderson v. Cronkleton, GC. 
ANeb., 32 P.2d 170—U. S. v. Gold¬ 
man, D.C.Conn., 28 F.2d 424—^Rose 

V. St Clair, D.C.Va., 28 F.2d 189— 
Salembier & Villate v. McElligott 

D. C.N.Y., 14 F.2d 984—The Steel 
Trader, D.GLa., 10 P.2d 248, af¬ 
firmed U. S. Steel Products Co. v. 
Adams, C.C.A, 13 F.2d 614, re¬ 
versed on other grounds 48 S.Ct 
162, 276 U.S. 388, 72 L,Bd. 326. 

Petition of Colonial Trust Co., D. 
GConn., 124 F.Supp. 73—^Intema- 
tlonal Longshoremen's and Ware¬ 
housemen's Union, Local 142, v. 
Libby, McNeill & Libby, D.G 
HawaU, 115 P.Supp. 123—U. S. v. 
Rosenbluth, D.C.Ohio, 102 P.Supp. 
996—In re Tashman, D.GN.Y., 100 
P.Supp. 799—Wells v. Place, D.G 
Ohio, 92 F.Supp. 477—^In re Engle¬ 
wood Mfg. Co., D.GTenn., 28 F. 
Supp. 653—Stem v- National City 
Co., D.C.Mlnn., 25 P.Supp. 948, af¬ 
firmed, C.CAu, City Co. of New 
York V. Stem, 110 F.2d 601, re¬ 
versed on other groimds 61 S.Ct 
823, 312 U.a 666, 85 LEd. 1110 , 
conformed to, C.CA., 142 F.2d 449 
—Great Atlantic & Pacific Tea Co. 
V. Ervin, D.C.Minn., 23 P.Supp. 70— 
Pleasants v. U. S., CtCL, 22 P. 
Supp. 964—^Houston & North Texas 
Motor Freight Lines v. Phares, D. 
C.Tex., 19 F.Supp. 420—Chisolm v. 
U. S., CtCL, 19 P.Supp. 274—Edwin 
Cigar Co. v. Higgins, D.GN.Y., 14 
P.Supp. 817. 

Baker v. Town of Mariltou, C. 
GAColo., 277 P. 232. 

D.C.—Wilson V. District of Columbia, 
179 P,2d 44, 86 U.S.App.D.G 28— 
Border Pipe Line Co. v. Federal 
Power Commission, 171 F.2d 149, 
84 U.S.App.D.C. 142—^Pishei v. Kite, 
101 F.2d 685, 69 App.D.C. 360, cer¬ 
tiorari denied Kite v. Fishel, 59 S. 
Ct 645, 306 U.S. 656, 88 L.Ed. 1054. 
Ala.—Alabama Public Service Com¬ 
mission V. Jones, 182 So. 452— 
Holt V. Long, 174 So. 759, 284 Ala« 
369 —State V. Tuscaloosa Building 
& Loan Ajss'n, 161 So. 580, 280 Ala . 
476, 99 AL.R. 1019—Board of 
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Com’rs of City of Mobile v. Moore, 
108 So. 568, 214 Ala. 525—Johnson 
V. Republic Iron & Steel Co., 102 
So. 44, 212 Ala. 149. 

Williams v. State, App., 179 So. 
916, certiorari denied 179 So. 920, 
235 Alsu 520—Echols v. State. 135 
So. 410, 24 AlaApp. 852—Wilson 

V. State, 100 So. 914, 20 Ala.Appv 
62, certiorari denied Ex parte State 
ex reL Davis, 100 So. 917, 211 Ala. 
674. 

Arix.—Ellsworth v. Struckmeyer, 282 
P. 56, 27 Ariz. 484—^Bone v. Bowen, 
185 P. 133, 20 Ariz. 592. 

Ark.—^Mann v. McCairoll, 130 S.W.2d 
721, 198 Ark. 623—McCarroll v. 
Williams, 114 S.W.2d 18—Yocum v. 
Oklahoma Tire & Supply Co.. 89 S. 

W. 2d 919, 191 Ark. 1125—Jones v. 
Lawsoxi, 220 S.W. 311, 143 Ark. 33. 

Cal.—^In re Calhoun's Estate, 282 P. 
2d 880—^Pacific Coast Joint Stock 
Land Bank of San Fkancisco v. 
Roberts, 108 P.2d 439, 16 Cal.2d 
800—^First Congregational Church 
of Glendale v. Los Angeles County, 
71 p.2d 1106, 9 CaL2d 591—Sea¬ 
board Acceptance Corporation v. 
Shay, 5 P.2d 882. 214 Cal. 361— 
In re Merwin, 288 P. 774, 209 Cal. 
786— TSSx parte Slayback, 288 P. 769, 
209 Cal. 480. 

Shorb V. Barkley, 240 P.2d 837. 
108 Cal.App.2d 873—Certified Gro¬ 
cers of CaL V. State Bd. of Equal¬ 
ization. 228 P.2d 291, 100 CaLApp. 
2d 289—^Mule v. Superior Court in 
and for Los Angeles County, 144 P. 
2d 602. 62 Cal.App.2d 247—Plum v. 
State Board of Control, 124 P.2d 
891, 51 Cal.App.2d 382—Camden 
Fire Ins. Ass’n v. Johnson, 109 P. 
2d 447, 42 Cal.App.2a 528—Jordan 
V. Retirement Board, San Freuicisco 
City and County Employees Retire¬ 
ment System, 96 P.2d 973, 35 CaL 
App.2d 653—City of San Buenaven¬ 
tura V. Ventura Coimty Star, 83 P. 
2d 975, 29 CaI.App.2d 41—Cornwell 

V. Buck & Stoddard, 82 P.2d 516, 28 
CaLApp.2d 338—Ex parte Goddard, 
74 P.2d 818, 24 Cal.App.2d 132—Car¬ 
penter V. Eureka Casualty Co., 58 
P.2d 682, 14 CaLApp. 533—^In re 
Garthwaite's Estate. 21 P.2d 465, 
181 CalApp. 321—^In re Brannon's 
Estate, 296 P. 83, 111 CalApp. 38— 
Berkeley Chiropractic College v. 
Compton, 276 P. 361, 97 CalApp. 
790. 

Conn.—McPadden v. Morris, 13 A2d 
679, 126 Conn. 654. 

Del.—^Lord v. Delaware Liquor Com¬ 
mission, 17 A2d 230, 2 Terry 164— 
Wilson V. Bethlehem Steel Co., 7 
A2d 906, 1 Terry 157. 

State V. Rose, 132 A 864, 8 W. 

W. Harr. 168, 45 AL.R. 85—State 
V. GagUota, 123 A 183, 2 W.W. 
Harr. 360. 
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Fla.—^NTelSon tr. State ex reL Gross, 
26 So.2d 60, 157 Pia. 412--In re 
Hewett's Estate, 13 So.2d 904* 153 
Fla. 137*—General Motors Accept¬ 
ance Oorp. V. State, 11 So.2d 482, 
162 Pla. 297—Milton v. City of 
Marianna, 144 So. 400, 107 Fla. 251 
—Osborne v. Simpson, 114 So. 543, 
94 Pla. 793—State v. Branningr, 65 
Sa 237, 85 Fl€L 81—Dutch v. Palm 
Beach Bridge Dist., 94 So. 155, 84 
Pla. 504—^Nolan v. Moore, 88 So. 
601, 81 Fla 594, 600. 

Ga.—Frazier v. Southern By. Co., 37 
S.E.2d 774, 200 Ga. 690, conformed 
to 38 S.R2d 183, 73 Ga.App. 815. 
Idaho.-—Day Mines v. I^ewls, 212 P. 
2d 1636, 70 Idaho 131—State ex rel. 
Kinyon v. Enking, 115 P.2d 97, 62 
I(daho 649—State v. Cranston. 85 
P.2d 682, 59 Idaho 681—In re Dam- 
pier, 267 P. 452, 46 Idaho 195. 
III.—Ferguson v. Industrial Commis¬ 
sion, 74 N'.B.2d 539, 397 Ill. 848— 
Pack V. Sporleder, 67 N.E.2d 198, 
394 III. 130—^French v. Toman, 31 
N.R2d 801, 375 Ill. 389—People ex 
reL Freeman v. Department of 
PubUc Welfare. 14 Nr.E.2d 642, 368 
HL 505—^Burley r. Dindhelmer, 11 
N‘.R2d 926, 367 Ill. 425—Coon v. 
Doss, 198 NJEL 341, 361 Ill. 515, 102 

A. Li.jB , 661—^Moweaqua Coal Cor¬ 
poration V. Industrial Commission, 
195 I7.R 607, 360 IlL 194—First 
Nat. Bank v. Hahnemann, Institu¬ 
tions of Chicago, 190 N.R 707, 356 
BL 366—^People ex rel. Hansen v. 
Ccllins. 184 N.R 641, 351 IlL 551— 
People V. J. O. Beekman & Co., 179 
N.R 435, 347 XXL 92—Landry v. R 
G. Sblnner & Co., 176 N.R 895, 344 
lU. 579—Glos V, Glos, 173 N.R 604, 
341 Hi 447, 72 A.L.R. 1328—Silver- 
man V. City Engineering Const. Co., 
170 N.R 250, 338 IlL 154—Barnes 
V. City of Chicago, 163 N.E. 821, 
323 ilL 203, 52 A.LJI. 560—Central 
Locomotive & Car Works v. In¬ 
dustrial Commission, 125 N.R 869, 
290 IlL 436—Cohen v. Cohea, 122 N. 

B. 543, 287 HL 269—Aurora Brew- 
. ing Co. V. Industrial Board of Il¬ 
linois, ilS N.R 207, 277 IlL. 142. 

American Surety Co. v. Jones, 44 
N.R2d 762. 316 Ill.App. 197, af¬ 
firmed 51 N.R2d 122, 384 HL 222— 
Brown v. Fire Ins. CO. of Chicago, 
265 llLApp. 393. 

Ind.—State ex reL BUeden v. Glea- 
.. son, 65 N.E.2d 245, 224 Ind. 142— 
State V. Wood, 39 N.R2d 448, 219 
, Ind. 424. 

Fidelity ds Cas. Co. of New Tork 

V, MiUer, 38 N.E..2d 279, 111 Ind. 
App. 308—Miles ,v. Indiana Service 
Corporation, 186 N.R 460,” 97 Ind. 
App. 400—^Travis v. Porter, 158 Nw 
R 234, 86 In<LApp. 869. 

Iowa.—In re Wiley’s TGuardlanship, 

. 34 N.W.2d 693, 239 Iowa 1225— 
Moulton v. Iowa Employment Sec. 

. Commission, 34 N.W.2d 211 , 289 
Iowa* 1161—Burry V. Haynes, 7 N. 

W. 2d 914, 232 Iowa 1209-^In re I 


Hagan’s Estate, 5 N.W.2d 856. 282 
Iowa 525—^In re Cooper’s Estate, 
295 N.W. 448, 229 Iowa 921—Gard¬ 
ner V. Trustees of Main St. M. B. 
Church of Ottumwa, 250 N.W. 740, 

217 Iowa 1390—State v. Dobry. 250 
N.W. 702, 217 Iowa 858, appeal 
dismissed Dobry v. State of Iowa, 
55 S.Ct 87. 293 U.S. 619, 79 L.Ed. 
632—^Heessel v. Creston Nat. Bank, 

218 N.W. 298, 206 Iowa 608—In re 
Licenses for Sale of Used Motor 
Vehicles, 179 N.W. 609; reversed on 
other grounds on rehearing In re 
Issue of Betail Dealer’s Motor Ve¬ 
hicle License to Seller of tTsed Mo¬ 
tor Vehicles. 188 N.W. 440. 

Kan.—^National Bond & Investment 
Co. V. Midwest Finance Co;, 184 P. 
2d 639, 156 Kan. 531. 

Ky.—^Jones v. Steams, 122 S.W.2d 
766, 275 Ky. 729—Wolfe County 
Liquor Dispensary Ass’n v. In¬ 
gram. 118 S.W.2d 889, 272 Ky. 38— 
O’Neil & Heame v. Braj^s Adm’x, 
90 S.W.2d 853. 262 Ky. 37^—Cityof 
Louisville V. Fidelity & Columbia 
Trust Co., 54 S.W.2d 40, 246 Ky. 
704—Mastln v. McLain, 264 S.W. 
1069, 204 Ky. 504 —^Falls BrcLnch 
Coal Co. V. Proctor* Coal Co., 262 

5. W. 800, 203 Ky. 307, 37 A.L.H. 
1172—^Frye’s Guardian v. Gamble 
Bros., 221 S.W. 870, 188 Ky. 288— 
Eversole v. Everaole, 185 S.W. 487, 
169 Ky. 793, L.B.A.1816B) 693. 

Iia.:—Jackson v* Coxe, 28 So.2d 812, 
208 La. 716—State , ex rel. Rosen- 
stock V. Democratic Municipal Ex¬ 
ecutive Committee of Town of 
Westwego, Parish of Jefferson, 1 
So,2d 697, 197 La. 469—State v. 
Chambers, 195 So. 532, 194 La. 1042 
—H. C. Drew Manual Training 
School V. Calcasieu Nat. ]^nk in 
Liake Charles, 189 So. 137,' 192 La. 
790—^Le Blanc v. Hoffmann^ 148 So. 
393, 175 La. 617. 

Hawthorn v. Davis, App., 140 So. 
56. 

Me.—State v. York Utilities Go., 45 
A.2d 634, 142 Me, 40—In re McLay, 
175 A, 848, 183 Me, 176—State v. 
Standard Oil Co. of New York, 159 
A. 116, 131 Me. 63. . 

Md.—Bosley v. Dorsey, 60 A.2d 691, 
191 Md. 229—Bogan v. Baltimore. & 

6. R. Co., 52 A.2d 261, 188 Md. 44— 
Roach V. Jurchak, 85 ^2d 317, 182 
Md. 646—Robey v. Broersma, ■ 29 
A.2d 827, 181 Md. 325, 146 A.L.R. 
687—Duncan v. Graham, 142 A. 698, 
155 Md. 607. 

Mass.—Commonwealth v. Corbett, 29 
N.R2d 151, 307 Masa 7,„ 
Mich.—Bqvee v. Robert G^e Coal 
Co-t 60 N.W.2d 878, 832 Idich. 259— 
School Dist. No. ' 1, Fractional, 
South, Lansing Tjp. y. School Dist 
of City of Lansing, 50 N.W.2d 160, 
331 Mich. 523-^People v. McHugli, 
282 N.W. 168. 288 Mich. 33^5—At¬ 
torney General.ex reL'Cohholiy v. 
Reding, 266 N.W. .432; 268'IHch. 
224—Villa^re of Kingsford’ v.’ Cud- 
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I Up, 241 N.W. 893, 258 Mich. 144-^ 
City of Detroit v. Bedford Tp., 235 
N.W. 217, 253 Mich. 463. 

Minn.—Jung v. St Paul Fire Dept 
Relief Ass’n, 27 N.W.2d 161, 223 
Minn. 402—State ex rel. Verbon v. 
County of St LouiSi 12 N.W.2d 193, 
216 Minn. 140—^Rosenfield v. Mat¬ 
thews, 275 N.W. 698, 201 Minn. 118 
—^Peterson v. Halverson, 273 N.W 
812, 200 Minn. 253. 

Misa—Graham v. Goodwin; 156 So 
513, 170 MissV'896. 

Mo.—City of Charleston ex rel. Brady 
V. McCutcheon, 227 S.W.2d 736, 360 
Mo. 167—Lelbson v. Henry, 204 K 
'W.2d 310, 356 Mo. 963—State v, 
Richman. 148 S.W.2d 796, 847 Mo. 
595—State ex inf. McEIittrick v* 
City Optical Co., 97 S.W.2d 89, 
889 Mo. 427—State ex rel American 
Asphalt Roof Corporation v. Trim¬ 
ble, 44 S.W.2d 1108, 329 Mo. 496— 
.State V. Knapp, 83 S;W.2d 891, 327 
Mo. 24—Thompson v. City of La¬ 
mar. 17 S.W.2d 960, 822 Mo. 614— 
Span V. Jackson. Walker- Coal & 
Mining Co., ie S.W.2d 190, 822 Mo. 
168-^-Cartrlght v. McDonald Coun- 
: ty, 5 S.W.2d 64, 819 Mo, 848—State 
ex rel. Barrett v. Boeckeler Lumber 
Co., 266 S.W. 176, 801 Mo. 446. 

In re Church, App., 204 S.W.2d 
12$—^Kateman v. Zink, 180 S.W.2d 
258, 288 Mp.App. 258—Brown v. 
Raffety, 186 S.W.2d 717, 284 Mo. 
App,. .620-r-Crevlso\ir v. Hendrix, 
136 S.W,2d 404, 234 Mo.App. 1012 
-rGraf V. National Steel Products 
Co., 88 S.W.2d 618, 226 MoJLpp. 702 
. —MePike V. Friedman Loan & 
Mercantile Co., 227 S.W. 856, 206 
Mo,Appw 187. . 

Mont—State ex rel. Westlake v. Dis¬ 
trict Court of First Judicial Dist 
in and for Lewis and Clark County, 
178 P.2d 896, 119 Mont 222; 169 A 
L.R, 827'—State ex reL Grant v. 
Baton, 133 P.2d 588, 114 Mont 199 
—Steinbrenner v. Love^ 129 P.2d 
101, 113 kCont 466^—General 

Finaince Co. v. Powell, 118 P.2d 
761. 112 Mont 685—Vaughn & 

Ragsdale ’ Co. v. State Board of 
Equalization, 96 P.2d 420, 109 Mont 
62—^Taylor v. Rann, 80 P.2d 876— 

■ State V, Cates, 83 P,2fi 678, 97 
Mont 173—^Interstate Lumber Co. 
y. Rider, 19 P.2d 644, 93 Mont 489 
—Murray Hospital v. Angrova 10 
P.2d 677, 92 Mpht 101—State v. 
Mountjoy, 271 P. 446, 83 Mont 162 

-^Fergus Motor Co. v. Sorensod, 

236 P. 422, 73 Mont 122—Morrison 

V. Farmers* & Traders* State Bank, 
226 P. 128, 70 Mont 146—State v. 
Walker, 210 P. 90. 64 Mont 216— 
State V. Board of Com’rs of Hill 
OoTiiity, 185 P. 147, 56 Mont 355. 

Neb.—^Mook v, City of Lincoln, 21N. 

W. 2d 743, 146 Neb. 779—Weasel v. 

• Ci^ . of Lincoln, 16 NW.2d 476, 

146 Neb. 867—Knox County v. Per- 
\ry, 7 N.W.2d 475, 142 Neb. 678— 

' Anstine V. Sta:te, 288 N.W. 526, 137 
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Kel). 148—rHansen v. Dakota Coun¬ 
ty, 283 N.W. 217, T86 ISTeb. 682— 
Ray V. Sanitary Garbagre Co., 278 
N.W. 138, 184 Neb. 1787 -Chicagro, 
B. & Q. H. Co. V. Amack, 199 N.W. 
724, 112 Neb. 437—State v. Marsh, 
187 N.W. 810, 108 Neb. 267. 

—^Trustees of Phillips Exeter 
Academy v. Exeter, 33 A2d $65, 92 
N.H. 473—State v. Richardson, 27 
A2d 94, 92 N.H. 178—^Manchester 
Press Club v. State Liquor Com¬ 
mission, 200 A. 407, 116 AXaR. 
1093. 

K.J.—State y. McCall, 99 A.2d 153, 27 
N.J.Super. 157, judgement vacated 
on other grrounds 103 A.2d 376, 14 
N.J. 638. 

Burlingrton County v. Martin, 25 
A2d 17, 128 N.J.Law 203, affirmed 
28 A2d 116, 129 N.J.Liaw .92—^In re 
Hudson County, 144 A. 169, 106 N. 
J.Liaw 62—Caatelllnl v. New Jersey 
State Board of Ibcaminers of Nurs¬ 
es, 128 A. 544, 101 N.J.Law 245. 

N.M.—Sanchez v. Bernalillo County, 
2S7 P.2d 909, 67 N.M. 217—^Hen¬ 
dricks V. Hendricks, 226 P.2d 464, 
55 N.M. 61—De Graftenreid v. 
Strongr, 206 P. 694, 28 N.M. 91. 

N.T.—Marcus v. R. H. Macy & Co., 
74 N.E.2d 228, 297 N.T. 38—Kane 
V. Wals^ 66 N.H.2d 68, 295 N.T. 
198—^In re Chase Nat. Bank of 
City of New York, 28 N.E.2d 868, 
283 N.T. 860-^Issac v. Town of 
Queensbury, 12 N.E.2d 785, 277 N. 
Y. 87, reargrument denied i6 N.E. 
2d 78, 278 N.T. 483—Woollafd v. 
Schaffer Stores Co., 5 N.E.2d 829, 
272 N.T. 804, 109 A.LuR. 1262, 
amendment of remittitur denied 7 
N.E.2d 676, 273 N.T. 627, 109 A.Ii. 
R. 1262 

People V. Mueller, 7 N.T.S.2d 522, 
255 App.Div. 816, appeal dismissed 
20 N.B.2d 1021, 280 N.T. 669—Rob¬ 
ertson V. Hoban, 288 N.T.S. 233, 
248 App.Div. 262—Glennie v. Falls 
Equipment' Co., 263 N.T.S. 124, 238 
App.Div, 7—Clark v. Utica Gas & 
Electric Co., 231 N.T.S. 308, 224 
Anp.Div. 448. 

Kent Jewelry Corpi v. Kiefer, 118 
N.T.S.2d 12, 202 Misc. 778—Smilingr 
Iiady Corp. v. Rosenthal's Estate, 
64 N.T.S.2d 773, 187 Misc. 719, af¬ 
firmed 70 N.T.S.2d 822—People ex 
reL Bingham Operating. Corp. v. 
Esrrich, 38 N.T.S.^d 326, 179 Misc. 
197, affirmed 40 N.T.S.2d 33, 265 
App.Dlv. 562, appeal denied 41 .N. 
T.S.2d 959, 266 App.Div. 803— 

Abeles v. Abeles, 299- N.T.S. .206, 
164 Misa 418—-In re.Swartz’s Bs- 
tata 294 N.T.S. .896, .162 Misc. 46— 
Owners & Tenants Electric Co. v. 
Tractenbergi 286 N.T.S. 670, .168 
Misc. 677—Friedman v. John Low¬ 
ry, Inc., 277 N.T.S. 248, 154 Misc. 
326—Damron v. Doubleday, Doran 
St Co., 231 N.T.S. 444, 133 Misc. 802, 
affirmed 284 N.T:S: 773, 226 APP. 
Div. .796, and 234 NT..S.. 774,. .226 
AppJOiv. 796—Hoey v. Dalton, 218 ! 


N.T.S. 583* 126 Misa 194^—Com 
Bxch. Bank v. EOrschberg, 205 N. 
T.S. 651, 123 Misc. 436—^People ex 
reL Widmeyer v. Grunert, 202 N. 
T.S. 135, 122 Misc. 1. 

In re Minniss* Estate, 138 N.T.S. 
2d 37—Application of Preiser, 135 
N.T.S.2d 104—Kennedy v. Nelson, 
70 N.T.S.2d 211—^In re Johnerson, 
46 N.T.S.2d 538. 

N.C,—State v. Emery, 31 S.E.2d 858, 
224 N.C. 581, 167 ALR. 441—Own- 
bey V. Parkway Properties, 21 S.B. 
2d 900. 222 N.C. 64—Dill-Cramer- 
Trultt Corporation v. Downs, 160 
S.B. 492, 201 N.a 478—Rice v. 
Denny Roll & Panel Co., 154 S.E 
69. 199 N.C. 154. 

N.D.—Catholic Order of Foresters v. 
State, 271 N.W. 670, 109 AL.R 
979, dismissed Catholic Order of 
Foresters v. State of North Da¬ 
kota, 67 S.Ct 796, 301 U.S. 666, 81 
D.Bd: 1881. 

Ohio.—Wachendorf v. Shaver, 78 N. 
B.2d 875, 149 Ohio St. 231—State 
ex reL Foster v. Evatt, 56 N.E.2d 
265, 144 Ohio St. 65, certiorari de¬ 
nied 65 S.Ct. 1026, 324 U.S. 878, 89. 
L.Bd. 1430, rehe€u*ing denied 65 
S.Ct.‘ 1402,. 825 U.S. 894, 89 L.Ed. 
2006—State ex reL Cllnger v. 

. White, 54 N.E.2d 808. 143 Ohio St. 
176—State v. Brown, 168 N.E. 842. 
121 Ohio SL 829. 

. / Campbell v. Johnson, 79 N.E.2d 
147 , 88 Ohio App. 325, followed in 
Campbell v. Duncan, 81 N.E.2d 288 
—State V. Harter, 183 N.B. 389,. 43 
Ohio App. 508—Great Lakes Stages 
V. Lalng, 174 N.E. 784, 88 Ohio 
App. 34, affirmed 175 N.E. *598, 123 
Ohio St. 378—Harig v. McCutcheon, 
155 N.B. 701, 23 Ohio App. 600— 
Iron City Produce Co. v. American 
Ry. Express Co., 153 N.E. 316, 22 
Ohio App. 165. 

Board of Education of Terrace 
Park v. Guckenberger, Com.PL, 100 
N.E2d 304, affirmed App., 107 N.E. 
2d 753—KroUman Lumber Co. v, 
Hillenbrand, 6 Ohio Supp. 342, mod¬ 
ified on other grounds Knollman 
Lumber Co. v. Hillenbrand, 29 N.B. 
2d 61, 64 Ohio App. 549. 

Okl.—Allison v. Howell, 230 P.2d 706, 
204 Okl. 404—Salaney v. Ferris, 204 
P.2d 270, 201 OkL 286—Commerce 
Trust Co., Kansas City, Mo., v. 
Morris, 11 P.2d 183, 167 OkL 127— 
Bank of Picher v. Morris, 11 P.2d 
178, 157 OkL 122—^Lovejoy v. State, 
194 P. .1087, 18 OkLCr. 335. 

Or.—^Unlon Pac. R. Co. v. Bean, 119 
P.2d 675, 167-Or. 635—^Haynes v. 
Sprague, 295 P. 964, 137 Or. 23— 
Corpus Juris quoted In. Wadsworth 
V. Brigham, 266 P. 875, 883, 125 Or. 
428—In re Utz's Estate, 202 P. 409, 
104 Or. 59, afiTrmed 206 P. 550, 104 
Or. 69. 

Pa.—^In re Nomination Papers of 
American Lgbpr Party, 44 A2d 48, 

-.352 Pa.-576—School Dist of Bor¬ 
ough of Olyphant, v.. American: 
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Surety Co. of New York, 134 A. 
768. 322 Pa. 22—Sclbilia v. City 
of Philadelphia, 124 A 273, 279 Pa. 
549, 82 AL.R. 981. 

Commonwealth v. Wolfgfang, 182 
A 109, 120 Pa.Super. 252. 

Commonwealth v. Budd Wheel 
Co., 8 Pa.Dist. & Co. 709, affirmed 
138 A 915, 290 Pa. 380. 

Jennings v. Dubnitsky, Com.Pl., 
43 Lack.Jar. 53—Post v. Klotz, 
Com.PL, 29 North.Co- 337—Buech- 
ley Lumber Yards v. Staller, 7 
Sch.Reg. 94. 

Puerto Rico.—^Dotten v. Rigo & Co., 
22 Puerto Rico 378. 

R. I-—^Korjian v. Boghlgian, 197 A 
210—Adelson v. McKenna, 181 A. 
799, 55 R.L 368, 103 AL.R. 45^— 
Kenyon v. United Electric Rys. 
Co., 151 A 5, 61 R.I. 90—In re 
Jamestown Caucus Law, 112 A 
900, 43 R.L 421. 

S. C.—O’Hagan v. Fraternal Aid Un¬ 
ion, 141 S.E. 893, 144 S.C. 84, 57 
ALR. 397—^Dacus v.. Willlamston 
Mills, no S.E. 393, 118 S.C. 245. 

S.D.—^Rosebud Lumber & Coal Col v. 
Ryan, 289 N.W. 81. 67 S.D. 76 fol¬ 
lowed in Snook v. Ryan, 289 N.W. 
85, 67 S.D. 80, James A Smith 
Lumber Co. v. Ryan, 28*9 N.W. 86. 
67 S.D. 81, Osage Farmers’ Nat. 
Bank v. Ryan, 289 N.W. 86, 67 S. 
D. 81, Boyles v. Ryan, 289 N.W. 86, 
67 S.D. 82, Drisko v. Ryan, 289 
N.W. 86, 67 S.D. 82, 'Davis v. Ry¬ 
an, 289 N.W. 86, 67 S.D. 83, Bank 
of Ipswich V. Ryan, 289 N.W. 87, 
67 S.D. 83, Davis v. Ryan, 289 N. 
W. 87, 67 S.D. 84. Mayo v. Ryan, 

289 N.W. 87, 67 S.D. 84. McGrath 

V. Ryan, 289 N.W. 88, 67 S.D. 85, J. 
D. Adams Co. v. Ryan, 289 N.W.. 88, 
67 S,D. 85, J. F. Anderson Lumber 
Co. V. Ryan, 289 N.W. 88, 67 S.D. 86, 
Fischer Co. v. Ryan, 289 N.W. 89, 
67 S.D. 86, Mix v. Ryan, 289 N.W. 
89, 67 S.D. 87, Abdner v. Ryan, 289 
N.W. 89, Educator Supply Co. v. 
Mellette County, 290 N.W. 239, 67 
S.D. 131, Suchy v. Mellette County, 

290 N.W. 240, 67 S.D. 132, and 
Shepard v. Mellette County, 290 N. 

W. 240, 67 S.D. 132—^Hansen v. 
Dakota Transp. Co., 273 N.W. 261, 
65 S.D. 277—Jacobs v. Pyle, 219 N. 

' W. 247, 52 S.D. 537. 

Tenn.—Manahan v. State, 219 S.W.2d 
900, 188 Tenn. 394—^McBrayer v. 
Dixie 'Mercerizing Co., 144 S.W.2d 
764, 176 Tenn. 660. 

Tex.—^First State Bank of Annona v. 
Hidalgo Land Co., 268 S.W. 144, 
114 Tex. 339. 

Texas-Louisiana Power Co. v. 
City of Farmersville, Com.App., 67 
S.W.2d 235—^Rowe v. Dyess, Com. 
-App., 213 S.W. 232. 

Robertson v. Robertson, Civ App., 

‘ 217 S.W.2d 132—A B. Lewis'Co. v. 
Jackson, Civ.App., 199 S.W.2d 853, 
refused no reversible erroi^Wil- 
liams V. Safety Casualty Co.. Civ. 
App., 97 S.W.2d 729, 102 S.W:*2d 
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tibe leg^islature has considered and rejected.^®-® The 
court cannot change the language of a statute;®®*^® 
it cannot read into a statute words not found there- 


1x1^96.15 jior can it eliminate, delete, or disregard 
words found therein,®®*®® The court cannot by con¬ 
struction change the meaning®®*®® or enlarge or 


178, 129 Tex. 184—Williams ▼, 

Magouirk, Clv.App., 23§ S,W. 640. 
error dismissed McQouirk v. Wil¬ 
liams, CoimApp., 249 S.W. 185— 
McCutcheon & Church v. Smith. 
Civ.App., 194 S.W. 831, modified on 
other grounds 242 S.W. 454, 111 
Tex. 554. 

Sutton V. State. 247 S.W.2d 894, 
157 Tex.Cr. 216—Ex parte Halsted. 
182 S.W.2d 479. 147 Tex,Cr. 453— 
I>unn V. State, 298 S.W. 903, 108 
Tex.Cr. 68—Smith v. State. 272 S. 
W. 793, 100 Tex.Cr. 234—Tippins v. 
State. 217 S.W. 380, 86 Tex.Cr, 205 
—McLaren v. State, 199 S.W. 811, 
82 Tex.Cr. 449. 

Utah.—^Denver & R. G. W. R. Co. v. 
Industrial Commission of Utah, 
20$ P. 1103, 60 Utah 95. 

Va,—Virginia Transit Co. v. Tidd, 78 
S.B.2d 405. 194 Va. 418—City of 
Richmond v. Henrico County, 87 
S.R2d 873. 185 Va. 176. modified on 
other grounds 41 SJE12d 35. 185 Va. 
869—Hancock Co. v. Stephens, 14 
S.B.2d 332, 177 Va. 849—Moody v. 
Southern Ry. Co., 194 S.E. 679. 169 
Va. 765—School Board of City of 
Harrisonburg v. Alexander, 101 S.E. 
849. 126 Va. 407. 

Wash.—State ex reL Trenholm v, 
YeUe, 25 P.2d 669, 174 Wash. 547, 
adhered to 28 P.2d 1119, 174 Wash. 
547. 

W.Va.—^Dotson v. Town of Gilbert, 
39 S.R2d 108, 129 W.Va. 130. 

Wls.—^Bloch-Daneman Co. v. J. Man- 
delker & Son. 238 N.W. 831. 205 
Wls. 641—State v. Zimmerman, 
231 N.W. 590, 202 Wls. 69—Rusk 
Farm Drainage Dist. v. Industrial 
Commission, 202 N.W. 204, 186 

Wis. 232—In re Spooner’s Estate, 
177 N.W. 598. 172 Wis. 174—Davis 
V. Davis* Ex*r, 167 N.W. 819, 167 
Wls. 328. 

Wyo.—^Durante v. Consumers Filling 
Station Co. of Cheyenne, 257 P.2d 
847, 71 Wyo. 271. 

12 C.X p 883 note 98. 

Ea.iiiW courts are as powerless to 
vary direct mandate of statutes as 
are law courts. 

N.Y.—In re Zwelg*s WiU, 261 N.Y.S. 
400. 145 Misc. 839. 

CBtaage of to ^^aad” 

Court cannot substitute word 
•*and** for "or** in statute to effectu¬ 
ate change in legislature’s intention. 
Ark.—Hines v. Mills, 60 S.W.2d 181, 
187 Ark. 465. 

OaurtB Should not explain away 
plain provisions of statutes, but give 
them force and effect evidently in¬ 
tended by legislature. 

Ind.—^MercanUle Commercial Bank v. 
Southwestern Indiana CoaJ Corpo¬ 
ration. 169 N.E. 91, 93 IndJLpp. 


[ 318, rehearing denied 171 NJBL 810, 

93 Ind.App. 313. 

3>ate of passage 

A court has no power by a change 
in construction to date the passage 
of an act as a law from the time 
of the later decision. 

U.S.—^Fleming v. Fleming, Iowa 44 

S. Ct. 246, 264 U.S. 29, 68 KEd. 647. 
HegislatlTe Intent 

Courts should be slow to overrule 
legislative intent. 

U.S.—Chapman v. Anderson, D-C.N. 

T. . 11 F.SUPP. 913. 

Scope of title of statute cannot be 
enlarged by courts. 

IlL—Campe v. Cermak, 161 N.E, 761, 
330 Ill. 463. 

Mo.—Sherrill v. Brantley, 66 S.W.2d 
529. 834 Mo. 497. 

Or.—State ex rel- Pardee v. Ltatour- 
ette. 125 P.2d 750. 168 Or. 684. 

96b5 U.S.—Southern S. S. Co. v. N. I/. 
R. B.. 62 act. 886, 816 U.S. 81. 86 
DJBBd. 1246. 

Bandy v. U. S., D.CJi^ev., 92 F. 
Supp. 360. 

Alaska.—Aragon v. Unemplosmaent 
Compensation Commission of Ter¬ 
ritory of Alaska, 10 AJaska 236. 
N.T.—Gasolf Realty Corp. v. Serval 
Food Exchange, 71 N.Y.S.2d 68, af¬ 
firmed 79 N.T.a2d 875, 278 App.Div. 
999, affirmed 84 N.Y.S.2d 329. 

Strike of seamen as mtctiiiy 
The congressional mandate that a 
rebellion by seamen against their 
officers on board a vessel anywhere 
within the admiralty and maritime 
Jurisdiction of the United States is 
to he punished as a mutiny cannot be ; 
changed by court and cannot be held 
inapplicable, in determining right of 
seamen to strike when their vessel 
is docked at a domestic port, espe¬ 
cially where Congress refused to 
adopt proposed measures limiting the 
scope of the statute to vessels under 
way on the high seas. 

U.S<—Southern S. S. Co. v. N. li. B. 
B., 62 S.Ct 886, 816 U.S. 81. 86 D. 
Ed. 1246. 

96.10 Ohio.—^In re Erbaugh’s Es¬ 
tate. 9 Ohio Supp. 145, affirmed 57 
N.E2d 294, 73 Ohio App. 533—In 
re Clark*s Estate, 7 Ohio Supp. 166, 
affirmed 43 N.E.2d 621, 70 Ohio 
App. 204. 

PzchlbitloiL 

A court not only cannot supply a 
direct prohibition by construction of 
statute, but it should not try to 
reach same result by a series of forc¬ 
ed interpretations. 

U.S.—Western Union Tel. Co. v. Len- 
root, N.T.. 66 S.Ct. 835, 823 U.S. 
490, 89 D.Ed. 414. 
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96»15 CaL—^In re Miller, 187 P.2d 
722, 81 Cal.2d 191. 

HL—Stlska V, City of Chicago, 90 N, 
E2d 742, 405 lU. 374. 

Dart Transit Co. v. Wiggins, 117 
N.E.2d 814, 1 Ill.App.2d 126. 

Iowa—^independent School Dist of 
Cedar Rapids v. Iowa Employment 
Sea Commission, 25 N.W. 2d 491, 
237 Iowa 1301—^lowa Public Service 
Co. V. Rhode, 298 N.W. 794, 230 
Iowa 761—^Bysink v. Board of 
Sup’rs of Jasper County, 296 N.W. 
376, 229 Iowa 1240—^Mathewson v. 
Board of Trustees of Firemen’s 
Pension Fund of City of Shenan¬ 
doah, 288 N.W. 256, 226 Iowa 61. 
Ban.—^Fox v. Flick, 203 P.2d 186, 166 
IC a n . 633. 

Md.—^Rogan v. Baltimore & O. R. Co., 
52 A.2d 261, 188 Md. 44. 

Mich.—Ford Motor Co. v. Appeal 
Board of Mich. Unemployment 
Compensation Commission. 25 N. 
W.2d 586, 316 Mich. 468, 

Mo.—Demattei v. Mlssouri-Kansas- 
Texas R. Co.. 189 S.W.2d 604, 345 
Mo. 1136. 

N.T.—Bowman v. Cruz, 68 N.T.S.2d 
413, 188 Misa 826*—Aronwald v. 
Sperber, 49 N.T.S.2d 25t, 182 Misc. 
786. 

N.C.—^Board of Education of Wilson 
County V. Town of Wilson, 1 S.B. 
2d 644, 216 N.a 216. 

Ohio.—Shannon v, Hendrixson, App., 
32 N.E.2d 431, 

Va.—^Porter v. Virginia Elea & Pow¬ 
er Co., 81 S.B;2d 337, 183 Va. 108 
96.20 U.S.—^Dunn v. U, S., C.C.A 
Minn., 188 F.2d 137, certiorari de¬ 
nied 64 S.Ct 205, 320 U.S. 790, 88 
D.Ed. 476, rehearing denied 64 S. 
Ct. 260, 820 U.S. 814, 88 D.Ed. 492, 
rehearing denied 64 S.Ct 426, 320 
U.S. 816, 88 L..Bd. 493. 

Pa.—Commonwealth v. One 1989 Cad¬ 
illac Sedan, Engine No. 6292666, 
Manufacturer's No. 6292665, 45 A 
2d 406, 158 Pa.Super. 892. 

96J25 Ark.—^Burrell v. State, 160 S. 

W.2d 218, 203 Ark. 1124. 

Cal.—Gordon v. City of Los Angeles, 
147 P.2d 961, 68 Cal.App.2d 812— 
Wood V, Board of Police and Fire 
Pension Com’rs of City of Long 
Beach, 120 P.2d 898, 49 CaLApp.2d 
62—SulUvan v. Tait 101 P.2d 145, 
88 Cal.App.2d 185. 

Fla.—In re RatlifTs Estate, 188 So. 
128, 187 Fla. 229. 

HL—New Nat Coal Co. v. Industrial 
Commission, 26 N.E.2d 510, 373 XU. 
468. 

La.—State kt: ret Noe 'v. B^nop, App., 
19 So. 185. 

Mo.—Donelson’s Estate v« Gorman, 
App., 192 S.W.2d 29. 

N.T.—Jeran Realty Corp. v. State, 86 
N.T.S.2d 873, 194 Misa 492. 
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restrict the application®®*3^> of a dear and tin^- j restrict, or eliminate exceptions, qualifications, or 
biguous statute. The courts cannot create, enlarge, | conditions nor can the courts supply omis- 


Del.—Celanese Corp. of America v. 
Mayor and Council of Wilmington, 
78 A.2d 249, 7 Terry 114—Patterson 
V, Vincent, 61 A.2d 416. 6 Terry 442 
—^Pike V. Satterthwaite, 15 A. 2d 
430, 1 Terry 595. 

Ga—^Bank of Jonesboro v. Carnes, 2 
S.B.2d 495, 187 Ga 795, 130 A.L.R. 
1 . 

Ky.—Straight Creek Bus v. Saylor, 
185 S.W.2d 253. 299 Ky. 309, appeal 
dismissed $5 S.Ct 1201, 325 U.S. 
835, 89 L.Bd. 1962—Bingar v. Har¬ 
lan Fuel Co., 182 S.W.2d 657, 298 
Ky. 216. 

Leu —Owles v. Jackson, 7 So.2d 192, 
199 La 940. 

Me.—Lewis v. Bobbins, 104 A.2d 838, 
150 Me. 121. 

Minn.—State ex rel. Verbon v. Coun¬ 
ty of St Louis. 12 N.W.2d 193, 216 
Minn. 140—State ex rel. Rockwell 

V. State Board of Education, 6 N. 

W. 2d 251, 213 Minn. 184, 143 A.L. 
R. 503. 

Mo.—^Wormington (Woolsey) v. CSty 
of Monett 218 S.W.2d 586, 358 Mo. 
1044—^Wilson V. Burke, 202 S.W. 
2d 876, 356 Mo. 613. 

N.H.—^Trustees of Phillips Exeter 
Academy v. Exeter, 33 A.2d 665, 92 
N.H. 473. 


Ohio.— Goodman v. Bvatt 16 Ohio 
Supp. 87. , , « 

Pa.— Walker v, Pennsylvania R. Co., 
29 A2d 358, 151 PaSuper. 80. 

Tex.—Ex parte Toung, 136 S.W.2d 
863, 138 Tex.Cr. 418. . 

$$.30 U.S.—^Busey v. Deshler Ho¬ 
tel Co., C.C.A.Ohlo. 130 P.2d 187, 
142 AL.R 663—Beattie Inv. Co. v. 
U. S., C.C.A,Mo., 101 F.2d 850— 
tJ. S. V, Beaver Run Coal Co., C.C. 
A.Pa, 99 F.2d 610. 

Walton V. Stephens, I>.C.Va, 119 
F.Supp. 1—^Lesher v. Louisville 
Gas & Elec. Co., D.C.Ky., 49 F.Supp. 
88 . 

Oal.—^Hard v. Hollywood Turf <31ub, 
246 P.2d 716, li2 Cal.App.2d 263— 
Chapman v. Aggeler, 119 P.2d 204, 
47 Cal.App.2d 848. 

Del.—State v, Weiner, 28 A.2d 16, 3 
Terry 62. 

D.C.—^Kurtz V. CJapItal Wall Paper 
Co., Mun.App., 61 A.2d 470. 

pia.—^Locklin v. Pridgeon, 80 So.2d 
102, 158 Fla 737. 

Ill.-.-People V. Flaherty, 71 N.E.2d 
779, 396 111. 304, certiorari denied 
Flaherty v. People of State of IlL, 
67 S.Ct 1745, 331 U.S. 866, 91 L. 
Ed. 1868, rehearing deni^ 68 S.Ct 
36, 332 U.S. 787, 92 L.Bd. 370, re¬ 
hearing denied 68 S.Ct 143, 832 
U.^. 818, 92 L.Ed. 396, rehearing de¬ 
nied 68 S.Cn:. 209, 832 U.S. 839, 92 
L.Ed. 412, rehearing denied 68 S. 
Ct 842, 832 U.S. 849, 92 L.Ed. 419, 
rehearing denied 68 S.Ct 454, 333 
U.S. 834, 92 L.Ed. 1118. 

Maglll V. George, 105 N:E2d 808, 
347 IlLApp. 6. 

Ind.—^Toung v. State ex reL School 
City of Gary, Lake County, 103 
N.E.2d 481, 280 Ind. 815. 

Adkins V. Indiana Employment 
Sea Division, 70 N.B.2d 31, 117 Ind. 
App. 182. 

La—^Mossier Acceptance Co. v. Den¬ 
mark, 31 So.2d 216, 211 La 1078. 

Mass.—^Brockton Edison Co. v, Com'r 
of Corporations and Taxation, 66 N. 

E.2d 1, 319 Mass. 406. . 

Mich.—^Ford Motor Co. v. Appeal 
Board of Mich. Unemployment 
Compensation Commission, 25 N. 
W.2d 586, 816 Mich. 468. 

Mo.—State v. One ‘‘Jack and Jill” 
Pinball Machine, App., 224 S.W.2d 
854—State ex ret Dean v. Doug¬ 
las, 165 S.W.2d 304, 236 Mo.App. 
1284. 

N.J, —^Eckert v. New Jersey State 
Highway Dept. 64 A.2d 221, 1 N.J. 
474. 

State V. Meinken, 87 A.2d 26, 18 
N.J.Super. 188, affirmed 91 A.2d 
721, 10 N.J. 348—Publix Asbury 
Corp. V. City of Asbury Park, 86 
A.2d 798, 18 N.J.Super. 286, affirm¬ 
ed 86 A2d 806, 18 N.J.Super. 192 
—^Belfer v, Borrella, 76 A.2d 25, 9 


N.J.Super. 287—^Belfer v. Borrella, 
70 A2d 99. 6 N.J.Super. 557, affirm¬ 
ed 76 A2d 25. 9 NJ.Super. 287. 

Adams v. Atlantic County, 62 A. 
2d 162, 137 N.J.Law 648. 

N.T.—Russo V. Valentine. 62 N.B.2d 
221, 294 N.T. 338. 

Mills V. Gabriel, 18 N.T.S.2d 78, 
259 App.Dlv. 60, affirmed 31 N.E.2d 
512, 284 N.T. 755. 

People V. Kruger, 101 N.Y.S.2d 
397, 199 Misa 392, reversed on oth¬ 
er grounds 99 N.R2d 833, 302 N.T. 
447. 

Ohio.—^Miller v. Fairley, 48 N.B.2d 
217, 141 Ohio St 327. 

Bayer v. American Ship Bldg. 
Co., 72 N.E2d 894, 79 Ohio App. 
450. 

Or.—^Union Paa R. C!o. v. Anderson, 
120 P.2d 578, 167 Or. 687. 

Pa.—^Petition of Salvation Army, 36 
A.2d 479, 349 Pa. 105. 

Va.—Union Trust Corp. v. Fugate, 
200 S.E. 624, 172 Va. 82. 

96.35 U.S.—Kresberg v. Internation¬ 
al Paper Co., C.C.AN.T., 149 F.2d 
911, certiorari denied 66 S.Ct 146, 
326 U.S. 764, 90 L.Ed. 460—Cliffs 
Corp. V. U. S., aCAOhio, 103 F.2d 
77, certiorari denied 60 S.Ct 91, 308 

U. S. 575, 84 L.E<1 482. 

U. S. V. Ctanaposki, D.C.Pa., 72 

F.Supp. 982—^U. S. ex reL Purity 
Paint Products Corp. v. AB3tna Cas. 
& Surety Co., D.C.Conn., 56 F.Supp. 
431—^U. S. V. Security-First Nat 
Bank of Los Angeles, D.C.Cal., 30 
F.Supp. 113, appeal dismissed, C.C* 
A, Security-First Nat Bank of Los 
Angeles v. U. S., 113 F.2d 491. 
Cal.—People v. One 1940 Ford V-8 
Coupe, 224 P.2d 677, 86 CJal.2d 471— 
California Employment Commis¬ 
sion V. Kovacevich, 165 P.2d 917, 
27 CaL2d 546. 

People V. One 1951 Ford Sedan, 
No. BIBH110022, 265 P.2d 176, 122 
Cal.App.2d 680—^Bradshaw v. 
Glenn-Colusa Irr. Dist, 198 P.2d 
106, 87 <3alApp.2d 882—Redding v. 
City of Los Angeles, 185 P.2d 430, 
81 Cal.App.2d 888, certiorari denied 
68 S.Ct 1338, 334 U.S. 825, 92 L.Ed. 
1754, rehearing denied 68 S.Ct 1511, 
334 U.S. 854, 92 L.Ed. 1776—^People 

V. One 1941 Buick 8, 4-Door Sedan, 
Engine No. 54135130. 147 P.2d 401, 
63 CaLApp.2d 661—People v. Pa¬ 
cific Guano Co., 132 P.2d 254, 55 
Cal.App.2d 845, followed in People 
V. Berry, 132 P.2d 257, 55 CaLApp. 
2d 945—O’Brien v. City and County 
of San Francisco, App., 116 P.2d 
450. 

Conn.—Consiglio v. Administrator, 
Unemployment Compensation Act, 
81 A2d 351, 137 Conn. 693—^Don- 
court V. Danaher, IS A2d 868, 126 
Conn. 678. 


N.M.—State v. Alexander, 123 P.2d 
724, 46 N.M. 156. 

N.T.—^Martin v. School Board of Un¬ 
ion Free Dist No. 28, Long Beach, 
93 N.E.2d 655, 301 N.T. 233—Taylor 
V. New Tork Cent R. CJo., 62 NJB.2d 
777, 294 N.T. 397, motion denied 
63 N.E2d 711, 294 N.T. 977, cer¬ 
tiorari denied 66 S.Ct 470. 326 U.S. 
786, 90 L.Ed. 477. 

Association of Army and Navy 
Stores V. BL S. Chardavoyne, Inc., 
23 N.T.S.2d 662.. 

Ohio.—^Miller v. Fairley, 48 N.B.2d 
217, 141 Ohio St 827. 

Opdyke v. Security Sav. & Loan 
Co., Com.PL, 97 N.B.2d 435, affirmed 
99 N.E.2d 84, affirmed 105 N.E.2d 9, 
157 Ohio St 121—Stone v. Siegel, 17 
Ohio Supp. 131. 

R.I.—Shine V, John Hancock MUt. 
Life Ins. Co., 68 A3d 379, 76 R.L 
71, 14 AL.R.2d 167, reargument de¬ 
nied 69 A2d 530, 76 R.I. 7L 
Wash.—^Monroe Calculating Mach. 
Co. V. Department of Labor and 
Industries, 120 P.2d 466, 11 Wash.2d 
636—State ex rel. National Bank 
of Commerce of Seattle v. Stacy, 
90 P.2d 264, 198 Wash. 708. 

Wyo.—State ex rel. Peterson v. Ells¬ 
worth, 139 P.2d 744, 59 Wyo. 288. 

A Statute expressed in. general laau 
guage must be applied to all cases 
within its terms, and court may not 
restrict or qualify it. 

Ky.—Commonwealth v. Trousdale, 
181 S.W.2d 254, 297 Ky. 724. 
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sions or correct defects in a legislative act.^^ | Action by the courts in the nature of amending 


07. Xr.S.—^Electric Storage Battery 
Co. V. Shimadzu, Pa., 59 S.Ct. 673, 
307 U.S. 5, 613, 616, 83 LuB€L 1071, 
certiorari denied 62 S.Ct 916, 315 
U.S. 822, 86 UBd, 1218. rehearing 
denied 62 S.Ct. 1040, 316 U.S. 709, 
86 L.Ed. 1775—Iselin v. U. S., CL 
CL, 46 S.CL 248, 270 U.S. 245, 70 
L.Ed. 566. 

Porter v. Nowak, C.C.A.Mass., 157 
P.2d 824—Slough v. C I. R., CC 
A.6, 147 F.2d 836—^Tennessee Coal. 
Iron & H. Co. V. Muscoda Local No. 
123, etc., C.aA.Ala.. 137 F.2d 176, 
amnaed.64 S.Ct 698, 321 U.S. 590, 
88 UBd. 949, 152 A.L.R. 1014, re¬ 
hearing denied 64 S.CL 1257, 322 

U. S. 771, 88 L.Ed. 1596—Busey v. 
I>e8hler Hotel Co., C.C.AuOhio, 180 
F.2d 187, 142 A.I 1 .R. 563—Preston 

• V. White, Cust & PaLApp., 92 F. 
2d 813—Cully v. Mitchell, C.CA. 
Okl., 37 F.2d 493, certiorari denied 

50 S.CL 347, 281 U.S. 740, 74 L.Bd. 
1154. 

Howard Industries v. U. S.» 83 F. 
Supp, 337, 113 CtCL 231—Arkless 
▼. Eilatein, I>.C.Pa., 61 F.Supp. 
886—Wllemon v. Brown, D.C.Tex., 

51 F.Supp. 978, revereed on other 
. grounds Brown v. Wilemon, 139 F. 

2d 730, certiorari denied Wilemon 

V. Bowles, 64 S.CL 1151, 822 U.S. 
748, 88 L.Ed. 1579. 

Ala.—^Phenlx City v. AJabama Pow¬ 
er Co„ 37 So.2d 515, 251 Ala. 403— 
Crumly v. City of Birmingham, 16 
Sa2d 273, 244 Ala. 634—State ex 
reL Bates v. Baumhauer, 195 So. 
869, 239 Ala. 476—Stiles Y. Endsley, 
122 So. 458, 219 Ala. 350. 

Morris v. McElroy, 122 So. 606, 
23 Ala.App. 96, certiorari denied 
122 So. 608, 219 Ala. 369. 

Ark.^ay OU Co. v. State, 280 S.W. 
632, 170 Ark 587. 

*CaL—^Hill V. City of Eureka, 94 P.2d 
1025, 35 CaI.App.2d 164—In re Par- 
•• due's Estate, 70 P.2d 678, 22 CaL 
App.2d 178—^Lucchesi v. State 
Board of Equalization, 81 P.2d 800, 
137 Cal.App. 478. 

Conn.—^MePadden v* Morris, 13 A.2d 

• 679, 126 Conn. 654. 

‘Fla.—State ex reL Bie v. Swope, 30 
So.2d 748, 159 Fla 18—State ex rel. 
Harris v. King, 188 So. 122, 137 
, Fla 190—TState ex reL Willia^ v., 
Coleman, 180 So. 357. 

IlL—American Steel Foundries y. 
Gordon, 38 N.E.2d 466, 404 IlL 174— 
Arnold Y. City of Chicago, 56 N.B.2d 
795, 387 IIL 532—American Surety 
, Ca V, Jones, 61 N.B.2d 122, 384 
IlL 222—^Illinois Cent R. Co. y. 
Village of South Pekin, 29 N.E.2d 
590, 374 BL 431—^People ex rel. 
Martin v. Village of Oak Park, 24 
‘ NJaL2d 671, 872 HL 488—Chlcago- 
laad Agencies y. Palmer, 2 N.B.2d 
= 9X0, 364 IlL 13—Mayhew v. Nelson, 
173 K.E. 921, 346 IlL 381—People 


V. Patten, 170 N.B. 280, 338 IlL 
385. 

id.—State ex rel. Roberts y. Gra¬ 
ham, 110 N.B.2d 866, 231 Ind. 680 
—^Rogers y. C!alumet NaL Bank of 
Hammond, 12 NJE3.2d 261. 

Kan.—^Birmingham y. M. & W. Min. 
Co.. 180 P.2d 615, 163 K an. 66— 
Tresner y. Bees, 119 P.2d 611, 164 
Kan. 681—^Russell y. CJogswell, 101 
P.2d 361, 151 Kan. 793. 

Ky.—Wooden v. Goheen, 256 S.W.2d 
1000—Commonwealth ex rel. Woot- 
ton V. McCalL 76 S.W.2d 694, 256 
Ky. 526. 

Md.—^Feldman y. Star Homes, Inc., 84 
A.2d 903, 199 Md. 1—Bosley v. 
Dorsey, 60 A.2d 691, 191 Md. 229. 
Mass.—Brockton Edison Co. y. Com¬ 
missioner of Corporations and Tax¬ 
ation. 66 N.E.2d 1. 319 Mass. 406— 
Pluet V. McCabe, 12 N.B.2d 89. 
Mich.—Warren Tp. v. BngelbrechL 
232 N.W. 846. 251 Mich. 608— 
Brucker y. (Chisholm, 222 N.W. 
761, 245 Mich. 285. 

Minn.—^In re Raynolds* Estate, *18 
N.W.2d 238, 219 Minn. 449. 

Miss.—^Harris y. State, 176 So. 842. 
Mo.—Diemer v. Weiss, 122 S.W.2d 
922, 343 Mo. 626. 

Mont—Vaughn & Ragsdale Ca .v. 
State Board of Equalization, 96 P. 
2d 420, 109 MonL 52. 

Neb.—^Ledwith y. Bankers Life Ins. 

Co., 64 N.W.2d 409, 166 Neb. 107. 

N;J.—City Affairs Committee of Jer¬ 
sey City Y. DlYision of Local Goy- 
emment of State DepL of Taxation 
and Finance, 46 A.2d 558, 134 N.J. 
Law 198, €Lffirmed 48 A.2d 920, 184 
N.J.Law 614—Studerus Oil Co. y. 
Jersey City, 25 A.2d 602, 128 N.J. 
Law 286—Prlestman v. Miller Built 
Homes, 24 A.2d 401, 128 N.J.Law 
88 . 

N.M.—^Apodaca y. Vlramohtes, 212 P. 
2d 425, 63 N.M. 613, 13 A.L.R.2d 
1427. . ■ 

N.T.—^Meltzer v. Koenlgsberg, *99 N.B. 
2d 679, 302 N.T. 623. ^ * 

Leonard v. Hahn, 82 N.T.S.2d 
393, 274 App.DlY. 272. 

In re Shupack's Will, 187 N.T.S. 
2d 126, 206 Mlsc; 876—Maiszotti y. 
Swezey, 103 N.Y.S.2d 956, 199 Misc. 
987, motion denied 105 N:Y,S.2d 
980, appeal dismissed 105 N.Y;S.2d 
993, 278 App.piv.'968—Wincenza y. 
Vincenza, 98 N.T.S.2d 470, 197 Misc. 
1027—Bowman Y. Cruz, 68 N.T.S. 
2d 413, 188 Misc. 826—Blitz^eg 
Amusement Corp. v. Rubenatein 
Bros. DriniEs; 55 N.T.S.2d .379, 184 
Misc. 976—Jabloh v. City of New 
York, 31 N.Y.S.2d 764, 177 Misc. 
838, affirmed 51 N.Y,S.2d 82, 268 
App.Dlv. 869, appeal denied 62 N.T. 
S.2d 799, 268 App.Div. 1026—In re 
Zolessfs WilL 277 N.T.S. 137, 154 
M isc. 313—In re Monroe’s Ex'rs, 
229 N.T.S. 476, 132 Misc; 279/. 
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Mallett Y. Village of Mamaro- 
neck, 123 N.T.S.2d 249, reversed 
on other grounds 181 N.T.S.2d 504 
288 App.Div. 1094. 

Ohio.—State ex reL Foster v. Evatt 
56 N.B.2d 265, 144 Ohio St 65, cer¬ 
tiorari denied 66 S.CL 1026, 324 
US. 878, 89 L.Ed. 1430, rehearing 
denied 65 S.Ct 1402, 326 US. 894, 
89 L.Ed. 2005—State v, Bushnell 
116 N.B. 464, 95 Ohio St 203. 

Pa.—Commonwealth ex reL Cart¬ 
wright V. Cartwright, 40 A.2d 30 
360 Pa. 688, 165 A.L.R. 1088. 

House V. Allegheny County, 34 A. 
2d 48, 153 Pa.Super. 396. 

R.L—State V. Patriarca, 43 A,2d 
64, 71 R.I. 161, 160 A.L.R. 887. 
Wash.—^In re Phillips* Estate, 74 p 
.2d 1016, 193 Wash. 194. 

Wls.—State V, Zimmerman, 281 N.W 
690, 202 Wis, 69. 

Wyo.—State ex rel. Board of Com’rs 
of Laramie County v. Wright, 163 
P.2d 190, 62 Wyo. 112. 

Casus omissns 

(1) Casus omissus in unambiguous 
statute cannot be supplied by courts 
US.—Wilmington Trust Co. v. U. S., 

D.CDeL, 28 F.2d 206. 

Bates V. U S., D.aNeb., 76 F. 
Supp. 67. 

Del.—Dupont v. Mills, Super., 19$ A 
168—State v. Rose, 132 A. 864, 3 
W.W.Harr, 188, 45 AL.R. 86: 

N.J.—City Affairs Committee of Jer¬ 
sey City V. Division of Local Gov¬ 
ernment of State Dept of Taxation 
and Finance, 46 A.2d 558, 134 N. 

' J.Law 198, affirmed 48 A.2d 920, 
.134 N.J.Law 614. 

NT.—in re Farina, 2 N.T.S.2d 987, 
258 App.Div. 610, reversed on oth¬ 
er grounds In re Hewson, 18 N.R 
2d 866, 279 NT. 780. 

Bowman v. Ouz, 68 NT.S.2d 413, 
188 Misc. 826. 

In re Mangan's Will, 88 NY.S.2d 
393., 

(2) Where a case is omitted from a 
8ta.tute because not foreseen or con¬ 
templated, It is a casus omissus, and 
may not be supplied by the court, 
even though statute cannot-be com¬ 
piled with without additional provi¬ 
sions. 

Md.—^Rogan v. Baltimore 4b O. R. Co., 
52 A2d 261, 188 Md. 44. 

Xatenttonal omi88io& 

. In construing a statute, court may 
not supply any language which the 
legislature must , be deemed to have 
omitted intentionally. 

US.—U S. v. Hellard, CCJLOkL, 188 
F.3d 9.86, 321 U.S. 758, 88 L.Bd. 
1067; reversed on other grounds 
. 64 S.C:t 985, 322 US. 363, 88 IJBd. 

1326, rehearing denied 65 S.Ct 27, 

„ 328 US. 811, 89 L.Ed. 646. 

,C5aL—Bekins .Van Lines v. Johnson, 
ir ,180 P.2.d 421, 21 .CaL2dl 186, 
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or altering a statute is discountenanced a$ an cn- j ment regardless of the desirability of such acticMi,®* 
croachm^t on the legislative branch of the govern- j 


Conn.— Bailey V. ifars, 87 A.2d 388, 
138 Conn. 598. 

Mass.— Mitchell v. Mitchell, 48 N.B5. 
2d 788, 812 Mass. 154—Amory v. 
Assessors of Boston, 37 N.B.2d 459, 
310 Mass. 199—Cohn v. C^lisle, 37 
K.B.2d 260, 310 Mass. 126. 

Mich.—^Passelll v. J. A. Utley Co., 
282 N‘.W.,849, 286 Mich. 638. 

N.T.—American Surety Co. of New 
York v. Town of Islip, 48 N.T.S, 
2d 749, 268 App.Div. 92. 

R.L—Nolan V/ Representative Coun¬ 
cil of City of Newport, 57 A.2d 730, 
73 R.I.* 498. 

Tehn.-T-Vezolles v.. Tennessee Cent. 
Ry. Co., 186 S.W.2d 502, 175 Tenn. 
564. * 

Tex.—State v. J. M. Huber Corp., Civ. 
App., 193 S.W.2d 882, afEtrmed 199 

S.W.2d 601, 146 Tex. 617. 

•Wash.—^Baker v. Lake City Sewer 
List, 191 F.2d 844, 30 Wash.2d 510. 

xmiaitentloiiAl omission. 

(1) doiirts cannot add anything: to 
a statute, even though it. may appear 
to have been unintentionally left 
out by the leg^lature. - 

DeL—Dupont v. Mills, 196. A. 168, 9 
W.W.Harr.- 42. 119 A.L:h 174. 

Ga.—^Blue Bell Globe MfCo.' v. 
Baird, 13 S.R.2d 105, 64 GaJLpp. 
•347.- « • -I • 

Masa—Mitchell v. Mitchell, 43 N.B. 

2d 783, 312 Mass* 154. 

Nf.T.—People v. Gerseyrttz, 61 N.B. 
2d 427, 294 N.T. 163, certiorari dis- 
mtosed 66 S.Ct 89, 326 U.S. 687, 
90 KBd. 404. 

Wash.—Stata ex reL Ewings v. Reeves, 
129 P.2d 806, 15 Wash.2d 75. | 

(2) The court may not add to the | 
language of a statute a provision | 
within, its obvious purpose or plan 
and apparently omitted through in¬ 
advertence, blit must, hold that the 
oxnission was intentioncU. 

Md.—Rogan v. Baltimore & O. R. Co., 
52 A2d 261, 188 MdL 44. 

gnocittsistenoles In application of 
law are legislative, not judicial, mat- 
ters, - . 

N.T.—3rn le Ardhowltz' Estate, 272 
N.T.S. 421, 161 Misc. 746. 

Supplying remedy 

If congress v failed to provide a 
remedy in proper form . In a statute, 
courts may not supply it. 

U.S>-U. V.. Roberts & . Oake, D.C 

Ill, 1 F.Supp. 797, affirmed, C.C.A., 
66 F.2d,j580. 

Sociological principles cannot con¬ 
fer le|d8lative,j>ower on coprt to cor¬ 
rect mistakes in uncunbi^ous laws. 
Mi c h .—^People v. Woodworth, 280 N. 
W. .211, 260. Mich. 436—^People v. 
Lowell. 230 N,W. 202, 260 ^ch. 3.49. 

Imparting vigor to* legislation is 
no part of a court^s * duty whmrS its 


authors have denied it to it by lan¬ 
guage which is incapable of misun¬ 
derstanding. 

N.T.—Sherlock v. State, 191 N.T.S. 
412, 198 App.Div. 494. 

If congress fails to provide for a 
contingenoy for which it should have 
provided, -^e courts are powerless to 
supply the omission. 

U.S.—^Third Scottish American Trust 
Co. V. U. S.. CtCL. 37 P.Supp. 279. 

Revised or replaotug statute can¬ 
not be amended by court to supply 
omitted parts contained in original 
statute. 

Va.—Richmond-Ashland Ry. Co. v. 
Commonwealth ex rel. City of 
Richmond, 173 RE. 892, 162 Va. 
296. 

Wis.—State ex reL Toung v. Maresch, 
273 N.W. 225. 225 Wis. 225. 

Srroneous designation of repealed 
statutes 

Cowection of anomalous situation 
created-by erroneous designation in 
statute of sections of General Laws 
to be repealed rests exclusively with¬ 
in the legis^tive province. 

Mass.—^Maybr of Gloucester v. City 
Clerk of Gloucester, 99 N.E'2d 452, 
327 Masa 460. 

9a U.S.—Addison v. Holly Hill Fruit 
Products, Fla., 64 S.Ct. 1215, 322 
U.S. 607, 88 L.Ed. MBS, 153 A.LR. 
1007,. rehearing denied 65 S.Ct. 27, 
323 U.S. 809, 89 LuEd. 645. 

U. S. V. Security-First Nat. Bank 
of Los Angeles, D.C.Cal., 30 F.Supp. 
113, appeal dismissed, CC.A., 113 
F.2d 491—^Ayers v. Parker, D.C. 
Md., 15 F.Supp. 447. 

Smith V. GiUiam, D.aKy., 282 F. 
628. 

Ark.—^McCaa Chevrolet Co. v. Bounds, 
183 S.W.2d 932, 207 Ark. 1043. 
D.C—Fishel V. Kite, 101 F.2a 685, 
69 App.D.C. 360, certiorari denied 
59 act 645, 306 U.S. 656, 83 L.Ed. 
1054; 

Warthen v. Lamas, Mun.App., 48 
A.2d 769. 

Iowa.—iJelferson County Farm Bu¬ 
reau V. Sherman, 226 N.W. 182, 208 
Iowa 614. 

Iia.-:-Sawyer v. Weber-King Mfg. Co.,! 
App., 1.93 So. 369. 

Mass.—Hite v. Hite, 17 N.B.2a 176. 

801 Mass. 994, 119 .A.I..R. 517. 

Mo.—Browa t. KajEstjr, 186 S.W.2d 
. 717, 234 MoJ^pp. 620—Johnson v. 
Bear. 40 S.W.2d 481, 225 Mo.App. 
X097—Reay v. Elmira Coal Co., 34 
aW.2d 1015, 225 Mo.App. 102. 
Mont-^tate esx reL Greene, v. Ander- i 
son. 129 P.2d 874,. U3 M<mt 682,; 
N.H.—State v. Richardson, 27 A.2d I 
' 24, 92'N.H: 178. • ^ ^ 

N.M—^Board of Com'rs of Guadalupe 
County of State, 94 P.2d *515, 43 
N.M. 409. 
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N.T.—Schwartz v- Kutsher, 29 N.T. 
a2d 168, 176 Misc. 815. 

People V. D’Andre, 122 N.Y.S.2d 
585. 

N.C.—Unemployment Compensation 

Commission of North Carolina v. 
Jefferson Standard Life Ins. Co., 
2 S.B.2d 584, 215 N.C. 479. 

Ohio.—^Disher v. Disher, App., 35 N. 
E.2d 682—Stinson v. Board of Edu¬ 
cation of Burlington, Licking 
County, 17 Ohio App. 437. 

Pa.—^Frost v. Metropolitan Life Ins. 
Co., 12 A2d 309, 337 Pa. 537. ; 

Commonwealth v. One 1939 Chev¬ 
rolet Sedan, Quar.Sess., 35 Luz. 
Leg.Reg. 92. 

Va.—Virginia Electric & Rowep Co. 

V. Place. 143 S.B. 756, 160 Va. 662. 
Equitable reasons 

Court is not permitted to modify 
statute or rule even for equitable 
reasons. 

U.S.—^Burton Coal Co, v. Franklin 
Coal Co., aUA-Mo., 67 F.2d 796. 
D.C.—Chambers v.: Lucas, 41 F.2d 
299, 69 App.D.a 327. 

Qa.—^Bank of Jonesboro v. Carnes, 
2 S.E.2d 495, 187 6a. 795, 180 A.L. 
R L - 

La.—^Trorllcht v. Collector of Reve¬ 
nue, App., 25 So.2d 547. 

Minn.—County of Hennepin v. Coun¬ 
ty of Houston, 89 N.W.2d 858, 229 
Minn. 418. 

N.T,—^Rosenkranz v. Conway, 117 N, 

T.a2d 913, 281 App.Div. 727. 

A court cannot grant relief against 
the luurdBhip of a statute, but is con¬ 
cerned only with a law primarily in 
respect to its constitutionality, and 
any relief must come from the Leg¬ 
islature. 

La.—Sawyer v. Weber-King Mfg. Cob, 
App., 198 So. 869. 

Md.—Schmeizl v. Schmeizl, 46 A.2d 
619, 186 Md. 87L 

Masa—^Hlte v. Hite, 17 N.E.2d 176, 
301 Masa 294, 119 A.LJI. 617. 

N.T.—^People v. Boxer, 24 N.T.a2d 
628. 

Pa—Frost v. Metropolitan Life Ina 
Ca, 12 A.2d 309, 337 Pa 637. 
Chaster 

Courts are powerless to read into 
and supply a charter with provisions 
which might be deemed to better 
effectuate its aims. 

Cal.—Cronin v. Civil Service Com¬ 
mission of Los Angeles County, 286 
P. 339, 71 CaLApp. 683. 

Biffioulties encountered by officers 
in administration of law shoxild be 
corrected by legislature^ not by 
.courta 

Ariz.—State v. Rosebeiry, 289 P. 115, 
37 Ariz. 78/ 

D.a—^Landsman v. U., S„ 205 F.2d II, 
92. U.S.APP.D.C. 276, certiorari djO- 
nled U.: S. V. Landsman, 74 act. 
127, 846 U.S. 876, 96 L.Ed. 882. 
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§ 151(1) CONSTITUTIONAL LAW 

as because of changed conditions,*® or the exigence 
of an emergency,^ or a cessation of the policy in 
conformity with which a statutory rule was en¬ 
acted,* or because the legislature acted under a mis¬ 
apprehension as to the facts or the law,* * or because 
of the happening of events probably not foreseen 
by the legislature.* Further, as is shown in § 98 
supra, "such action on the part of the courts is im¬ 
proper although indulged in for the purpose of pre¬ 
serving the constitutionality of an enactment, or, as 
shown in § 1S4 infra, because of considerations 
going to the motive, policy, wisdom, or expediency 
of the legislation. There is authority, however, that 
the courts may correct a manifest error in a statute 
to carry out the legislature’s obvious intent* or may 
give effect to the legislative intent where the stat¬ 


utory language is vague, uncertain, or indefinite,* 
or may construe statutes which are general in their 
terms as containing exceptions in view of well 
known rules of law.* Moreover, it is part of the 
judicial function to construe statutes so as to avoid 
results which are glaringly absurd,*-* and the court 
may read an exception into a statute in recognition 
of long existing and generally accepted rights or to 
avoid consequences so absurd or unreasonable that 
the legislature must be presumed not to have in¬ 
tended them.*-*^® 

Where a statute expressly or impliedly so pro¬ 
vides, it may be accommodated to emergencies by 
the courts,® but justification for departure from ffie 
terms of a statute or constitutional provision must be 


MbUo opiaioa 

That many people severely criti¬ 
cize act with its drastic provisions 
against sports or diversion cannot 
Influence court in applying law as it 
finds it 

Pa.—Commonwealth v. Bgler, 43 Pa. 
Co. 90. 

13 G.J. p 885 note 9 [d3, 

99. tr.S.—Fieldcrest Dairies v. City 
of Chicago. aCA-Ill., 122 P,2d 132. 
vacated on other grounds 62 S.Ct 
986. 316 U.S. 168. 86 L.Ed. 1865. 

U. S. V. Celanese Corp. of Amer¬ 
ica. D.C.N.Y.. 91 P.Supp. 14. 

Fla.—^Roberts v. Dean. 187 So. 571. 

133 Fla. 47. 136 Fla. 421. 

Nja.—State v. Richardson. 27 A.2d 
94, 92 N.H. 178. 

N.T.—^McOlone v. Nann, 11 N,T.S, 
2d 139, 256 App.Div. 549. 

Pa.—Boases v. Mahalsky. 74 Au2d 93. 
365 Pa 184. 

^is.—South Shore Utility Co. v. Rail¬ 
road Commission of Wisconsin, 
240 N.W. 784. 207 Wia 95. 

2 . SJD.—Sioux Falls Paint & Glass 
Co. V. Knudtson, 281 N.W. 201. 

ft. N.T.—Strauss v. Enright 174 N. 
T.S. 113, 105 Mlsc, 367, affirmed 174 

N. Y.S. 922, 187 App.Dlv. 946, 

S.5 U.S.—Gray v. U. S., 76 P.Supp. 
102, 110 CJtCL 661. 

8. U.S,—Securities and Exchange 
Commission v. Wlmer, D.C.Pa, 75 
F.Supp. 955—Sacco v. Baltimore & 

O. R. Co.. D.C.N.Y., 66 F.Supp. 969. 
Cal- —Schultz V. Union Pac. R. Co.. 

267 P.2d 1003. 118 CaLApp.2d 169. 
Ohio.—State ex reL Clinger v. White, 
54 N.E.2d 308, 148 Ohio St 175— 
Chisnell v. Ozier Co., 44 N.E.2d 464. 
140 Ohio St 355. 

Garlock Packing Co. v. Glander, 
RT.A., 80 N.B.2d 718. 

Exchange Sav. Bank v. 
Smith. 289 N.W. 186, 69 S.D. .182, 
78 A.Ii.R. 800. 


4, Idaho.— Mountain View Rural 
Telephone Co. v. Interstate Tele¬ 
phone Co.. 46 P.2d 723, 66 Idaho 

—Succession of McRacken. 110 
So. 645. 162 La 443. 

Pa—Boalton v. Phillips. 61 PaJDist 
& Co. 694, 60 Montg.Co. 181. 

12 ax p 886 note 9 [c]. 

Speoillo provisioii must not he shro- 
gated 

Mont—State ox rel. Williams v. 
Kemp. 78 P.2d 685—State ex reL 
Grifiln v. Greene, 67 P.2d 995, 111 
A.L,R. 770. 

Clerieal errors in a statute, mere 
inadvertencies of terminology, and 
other similar inaccuracies or defi¬ 
ciencies will be disregarded, or cor¬ 
rected, whwe the Legislature's in¬ 
tention is plain and unmistakable, 
but a court cannot delete vital provi¬ 
sions or supply vital omissions in a 
statute. 

TTan. —^Russell V. Cogswell, 101 P.2d 
361. 161 Kan. 793. 

Where court dlsoenxs blear inad^ 
vertent omission in statute, court 
may grive effect to manifest Intent 
of legislature by adding words, omit¬ 
ted. 

Wagner v. County Employees 
Pension Commission of Essex 
County, 32 A.2d 287, 180 N.XLaw | 
230. 

Xn title of Mother’s FeiudoiL Fund 
Act, reciting that act Is for fund to 
support children of indigent mothers, 
“and to provide for fraudulent prac¬ 
tice in connection with it,” the word 
“for” is a typographical mistake, in¬ 
tention being to use word “against,” 
and the court has power to make 
such correction. 

Tenn.—State v. Trotter, 276 S.W. 867, 
162 Tenn. 217. 

Xn description of Improvean^t dis¬ 
trict 

Where the description. of an im¬ 
provement district as set forth in a< 
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statute commences at the intersec¬ 
tion of a line of section 20 of a 
township with a named river, it is 
not an invasion of legislative power 
for the court to construe the statute 
as intending to name section 29—^the 
only section in the township answer¬ 
ing the description. 

Ark.—Dorsey Land & Lumber Ca v. 
Board of Directors of Garland 
Levee Dish, 203 S.W. 88. 136 Ark. 
524, error dismissed 39 S.Ct 257. 
249 U.a 618, 63 L.Bd. 804. 

& DeL—Dupont v. Mills. Super.. 196 
A. 168. 

Ky.—^Asher v. Stacy, 185 aW.2d 968, 
299 Ky. 476. 

N.Y.—In re Farina, 2 N.Y.S.2d 987, 
268 App.Div, 510, reversed on oth¬ 
er grounds 13 N.B.2d 866, 279 N.Y. 
780—Abeles v. Abeles, 299 N.Y.R 
206, 164 Misc. 418. 

R.I.—Korjian v. Boghlglan, 197 A 

210 . 


6. Cal.—^Bunis ▼. Massachusetts 

Bonding & Ins. CJo., 146 P.2d 24, 62 
CalA.pp.2d 962. 

IlL—Walgreeb Co. v. Industrial Com¬ 
mission, 168 N.E. 831, 828 IlL 194, 
48 AL.R. 1199—McDonald v. City 
of Spring Valley, 120 N.B. 476, 
286 IlL 62, 2 AL.R. 1359. 

6.6 U.S.—Armstrong Paint & Va^^ 
nlsh Works v. Nu-Enamel Corp., 
IlL, 69 S.Ct 191, 306 U.S. 315, 83 
L.Ed. 196, rehefiuring denied 69 a 
Ct 866, 305 U.a 676, 88 LJSd. 437. 

Droste v. Nash-Kelvinator Corp., 
D.aMich., 64 F.Supp. 716. 

Conn.-*-Tlleston v. Ullman, 26 A 2d 
682, 129 Conn. 84, appeal dismissed 
63 act 493, 818 U.a 44. 87 LJJd 
COS. 

6.10 Conn.—Tileston v. Ullman, su¬ 
pra. 

■7, HL—People ex reL Lyle v. City 
of Chicago, 196 N.El ASl, 860 HL 26. 

R.L—Bloomfield v. Brown, 25 A2d 

. 36,4. .67 R.L 462, 141 ALJt 170. 
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found in the law and does not arise from the mere 
fact of an emergency 

e. Applications of Rules 

The rule that the courts may not encroach on the 
powers and functions of the legislature and may not 
makOi repeal, or change the law has been applied with 
respect to a wide variety of matters. 

The general rule that the courts may not en¬ 
croach on the powers and functions of the legisla- 
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ture, and may not make, repeal, or change the law 
has been applied with respect to a wide variety of 
subjects, such, among others, as, administrative 
agencies,^ abatement and revival,adoption,®*^^ ad¬ 
verse possession,® airplanes,®*5 aliens,alimony, 
animals,annuities,^® appeal and error,^® appropria¬ 
tion and expenditure of public funds,arbitration, 
assessments,^®*® assignments,^®*^® attachment,^®*^® 
attorney and client,attorney general,!^ bankrupt- 


7.5 IlL—^People ex rel. Northrup v. 
City Council of City of ChicagTO, 81 
N.B.2d 387, 308 IlLApp. 284. 

8. Colo.—^McKay v. Public Utilities 
Commission, 91 P.2d 965, 104 Colo. 
402. 

Ind.—Johnson v. Board of Park 
Com’rs of Ft. Wayne, 174 N.B. 91, 
202 Ind. 282. 

l^.Y.—Premium Ice Co. v. Maltble, 48 
N.T.S.2d 71, 266 App.Div. 455. 

In re Pink, 84 N.T.S.2d 758. 

N.C.—^Utilities Commission v. Caro¬ 
lina Scenic Coach Co., 10 S.E.2d 
824, 218 N.a 233. 

Qliio.—^Meyer v. Parr, 87 N.B.2d 637, 
69 Ohio App. 844. 

Buies of procedure 
Miss.—California Co. v. State Oil & 
Gas Board, 28 So.2d 120, 200 Miss. 
824. 

•yp-ja.—Gray Well Drilling Co. v. Wis¬ 
consin State Board of Health, 58 
N.W.2d 64, 263 Wis. 417—Wisconsin 
Power & Light Co. v. Public Serv¬ 
ice Commission, 284 N.W. 586, 231 
Wis. 390, rehearing denied 286 N.W. 
892, 231 Wis. 390. 

8.5 Ga.—Davis v. Atlanta Gas Light 
Co., 61 S.R2d 510, 82 Ga.App. 460. 

N.J.—Sasrow"V. Previtl, 3 A.2d 811, 
17 N.J.M1SC. 29. 

&10 N.T.—Adams v. Nadel, 124 N. 
T.S.2d 427. 

Tex.—^In re Adoption of Alls, Civ. 
App., 278 S.W.2d 624—Webb v. 
Barnett, Civ.App., 207 S.W.2d 706, 
error refused. 

9. Tex.—^Bain v. Smith, Civ,App., 97 
S.W.2d 353. 

9.5 Pla.—^Tatum v. City of Hallan¬ 
dale, 71 So.2d 495. 

la U.S.—Schoeps V. Carmichael, C. 
A.CaL, 177 F.2d 891, certiorari de¬ 
nied 70 act. 566, 889 U.S. 914, 94 
lj.Ed. 1840—U. S. ex reL Heinzkl- 
Obge V. Uhl, aC.A.N.Y., 76 F.2d 
1021—U. S. ex reL Volpe v. Smith, 
C.C.A.IIL, 62 F.2d 808, affirmed 63 
act 665, 289 U.S. 422, 77 L.Ed. 1298 
—The Conte Grande, D.C.N.Y., 63 F. 
2d 475—Ex parte Saadi, D.CCaL, 
23 F.2d 384, affirmed, C.C.A., 26 F.2d 
458, certiorari denied Saadi v. Carr, 
49 act 21, 278 U.S. 616, 78 D.Ed. 
540. 

Vhe right of an alien, to enter the 
United States depends on the con¬ 


gressional will, and courts cannot 
substitute their judgment for the 
legislative mandate. 

U.S.—Shaughnessy v. U. S. ex rel. 
Mezel, N.Y., 78 aCt 625, 346 U.S. 
206, 97 KEd. 966. 

10.6 Miss.—Yelverton v, Yelverton, 
28 So.2d 176, 200 Miss. 569. 

IL Iowa.—^Peverlll v. Department of 
Agriculture of Iowa, 246 N.W. 834, 
216 Iowa 584. 

12 , U.S.—Hishel v. Pacific Mat Life 
Ins. Co. of California, C.C.A.C 0 I 0 ., 
78 F.2d 881. 

13. U.S.—^Baltimore Contractors v. 

Bodinger, 76 S.Ct 249, 348 U.S. 176, 
99 L.Bd.- 

Arin—State v. Phelps, 193 P.2d 921, 
67 Ariz. 216. 

Cal.—^Peninsula Properties Co. v, San¬ 
ta Cruz County, 235 P.2d 685, 106 
CaLApp.2d 669—Leplat v. Wiles, 
140 P.2d 43, 60 CalA.pp.2d 83— 
Crouser v. Boice, 124 P.2d 358, 51 
Cal.App.2d 198—People v. Smith, 97 
P.2d 867, 36 Cal.App.2d 361. 

Del.—Casey v. Southern Corp., 29 A. 

2d 174, 26 DeLCh. 447, 

Idaho.—^Boise-Payette Lumber Co. v. 

McCarthy, 170 P. 920, 81 Idaho 305. 
La.—In re Diaz, 31 So.2d 196, 211 La. 
1015—Kelly, Weber & Co. v. F. D. 
ELarvey & Co., 161 So. 201, 178 La. 
266. 

—^Bishop V. Wilkins, 174 N,W. 
602, 207 Mich. 637. 

Miss.—Gaudet v. Mayor and Board of 
Aldermen of City of Natchez, 43 
So.2d 900. 

Mont.—^Ross V. Greenwald, 116 P.2d 
290, 112 Mont. 324. 

N.J.—Curtis V. Pappas, 135 A. 603, 5 
N.J.MISC. 67, 

Ohio.—Sorge v. Sutton, 113 N.B.2d 10, 
169 Ohio St. 574. 

Pa. —Smith V- Pennsylvania Public 
Utility Commission, 101 A. 2d 436, 
174 Pa. Super. 262. 

Xex.—^Fidelity Trust Co. of Houston 
V. Highland Farms Corporation, 
Civ.App., 109 S.W.2d 1014, error 
dismissed. 

Va.—^Blankenship v. Unemployment 
Compensation Commission, 18 SJEL 
2d 409, 177 Va. 250. 

—Stevens v. Jacobs, 276 N.W. 
655, 226 Wis. 198, reargument de¬ 
nied 276 N.W. 638, 226 Wis. 198. 
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14. U.S.—Spaulding v. Douglas Air¬ 
craft Co., D.aCaL, 60 F.Supp. 985, 
affirmed. aC.A-, 164 F.2d 419. 

Ill.—People V. Chicago St N. W. By. 

Co.. 139 NJS. 2, 808 Ill. 54. 

Mich.—Board of Ed. of City of De¬ 
troit V. Elliot, 29 N.W.2d 902, 319 
Mich. 436. 

Chio.—State ex reL Gerspacher v, 
Cofflnberry, 104 N.B.2d 1, 167 Chlo 
St. 32 . 

Ckl.—State ex rel. Phillips v. Car¬ 
ter, 99 P.2d 1026. 186 OkL 571. 

Pa.—^Leahey v. Farrell, 66 A.2d 577, 
362 Pa. 62. 

Tenn.—State v Thomason, 221 S.W. 
491, 142 Tenn. 627. 

Judgment of legislature respected. 

Consideration should be given by 
court to legislature's judgment as to 
what may properly come within gen¬ 
eral appropriation bill under consti¬ 
tutional limitation. 

La.—^Borden v. Louisiana State 
Board of Education, 123 So. 665, 
168 La. 1006, 67 A.L.R. 1188. 

15. Pa.—Nippon Bli-Ito Kalsha, Lim¬ 
ited. V. Ewing-Thom€U3 Corpora¬ 
tion, 170 A. 286, 313 Pa. 442, 93 
A.L.K. 1067. 

15.5 U.S.—Sinclair Refining Co. v« 
Burroughs, C.CA.Okl., 133 P.2d 
536. 

Kan.—Cow Creek Valley Flood Pre¬ 
vention Ass'n V. City of Hutchin¬ 
son, 200 P.2d 299, 166 Kan. 78. 
Md.—Silver Spring Memorial Post 
No. 2662, Veterans of Foreign 
Wars V. Montgomery County, 115 
A.2d 249. 

15.10 Va.—Anderson v. White, 82 
S.B.2d 72, 188 Va. 302. 

15.15 U.S.—Creaue v. Shulterbrandt. 
D.aVirgin Islands, 121 F.Supp. 
448. 

16. Cal.—^mils V. Shaffer, 274 P. 388. 
96 CaLApp. 620—^Koepple v. Morri¬ 
son, 257 P. 590, 84 Cal.App. 137. 

N.Y.—In re Bercu, 69 N.Y^S.2d 730, 
188 Mlsc. 406, reversed on other 
grounds 78 N.Y.S.2d 209, 273 App. 
Div. 624, 9 A.L.R.2d 787, affirmed 
87 N.B.2d 451, 299 N.Y. 728. 

Wis.—State v. Cannon, 240 N.W. 441, 
206 Wis. 874. 

17. Mo.—State ex reL Barrett v. 
Boeckeler Lumber Co., 267 S.W. 
463, 302 Mo. 187. 
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cy,'^* banks and banking, barbers, 20 bills and 
notes,®! bonds,®® brokers,®* cemeteries,®*-® chil¬ 
dren,**•!* civil service,®* claims against the govem- 
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ment,®5 commerce,®* common carriers,®*-® conserva¬ 
tion of natural resources,®*-!* contracts,®! copy¬ 
right,®* and corporations,®* as well as with respect 


1& TT.S.—Nathanson r. N. I*. R. B., 
Mass., 73 S.Ct. 80. 344 U.S. 25, 97 
I..Ed. 23—Price v. Gurney. Ohio, 
65 S.Ct. 513. 324 U.S. 100, 89 L. 
Ed. 776—^Kuehner v. Irving Trust 
Co., N.Y.. 57 S.Ct 298. 299 U.S. 
445. 81 L.Ed. 340. 

In re James Butler Grocery Co., 
U.C.N.Y., 22 P.Supp. 995. 

19. Ind.—Budnik v. Citizens Trust 
& Sav. Bank of South Bend. 44 N. 
R2d 298. 220 Ind. 410. 

Md.—State v. Title Guarantee & 
Trust Co., 177 A. 617. 168 Md. 376, 
99 A.LI.R. 1204. 

Mont—Clarke v. National Bank of 
Montana, 252 P. 378, 78 Mont 48. 
N.T.—^In re Lawyers Westchester 
Mortgage & Title Co.. 41 N.E.2d 
449. 288 N.Y. 40—^McGoldrick v. 
Family Finance Corp., 41 N.B.2d 
86. 287 N.T. 535, 141 AX..R. 909. 

Webber v. American Union Bank, 
222 N.T.S, 359, 221 App.Div. 94. 

Manufacturers & Traders Trust 
Co. V. Bell. 57 N.Y.S.2d 374, 186 
Misc. 622. reversed on other 
grounds 69 N.Y.S.2d 615, 270 App. 
DIv. 796, affirmed 72 N.E.2d 28, 
296 N.Y. 844. 

N.C.-—Pue V. Hood, 22 S.E.2d 896, 
222 N.C. 810. 

Op.:—S kinner v, Davis, 67 P.2d 176. 

20. Tex.—^Turner y. Bennett, Civ. 
App., 108 S,W.2d 967. 

21. Cal.—Crocker Nat Bank of San 
Francisco v. Byrne & McDonnell, 
173 P. 752. 178 Cal. 329. 

22. CaL—^Bx parte Welsberg, 12 P. 
2d 446, 215 Cal. 624. 

Fla.—Osborne v. Simpson, 114 Sa 
543. 94 Fla. 793. 

Mich.—Smith v. Union Guardian 
Trust Co„ 260 N.W. 132, 271 Mich. 
118. 

23. Ky.—Wood v. Commonwealth, 8 
S.W.2d 428. 225 Ky. 294, followed 
in 21 S.W.2d 439, 231 Ky. 283. 

Mich.—Smith v. Starke, 162 N.W. 

998, 196 Mich. . 311. 

23.6 Va..—^Temple v. City of Peters¬ 
burg, 29 S.E.2d.357, 182 Va. 418. 

23.10 Ark.—Lucas v. Bishop. 273 S. 
W.2d 397. 

Md.-~De Angelis v. Kelly. 40 A.2d 
382. 184 Md. 183. 

24. Mich.—^Bartkowiak v. Board of 
Supers of Wayne County, 67 N.W. 
2d 96, 341 Mich. 333. 

N.Y.—Barlow v. Berry, 167 NA 834, 
245 N.T. 500. . . 

Cavanagh v. Watson. 110 N.T.S. 
2d 159, 2<^1 Misc. 899, affirmed 118 
N.T.S.2d 645, 280 App.Diy. 757, re¬ 
argument and appeal denied 114 
*N.Y.S.2d 264. 280 App.Div. 862*— 
Jennings v, Wilson, 40 N;Y.S.2d 
400. 179 Misc. 358, appeal dismiss¬ 


ed 74 N.T.S.2d 418—Rasmussen v. 
Board of Sup'r of Erie County, 26 
N.Y.S.2d 322, 175 Misc. 838, af¬ 
firmed 28 N.Y.S.2d 767, 262 App. 
Div. 815. 

25. U.S.—Tyson v. U. S., C.C.A.N.C., | 
76 P.2d 533. affirmed 66 S.Ct 390, 
297 U.S. 121, 80 L.Bd. 520. 

Cal.—^Powers Farms v. Consolidated 
Irr. Dist, 119 P.2d 717, 19 Gal.2d 
123. 

O’Brien v. City and County of 
San Francisco, App., 116 P.2d 460-r* 
Griffin v. Colusa County, 113 P.2d 
270, 44 Cal.App.2d 916—Wicklund 
V. Plymouth Elementary School 
Dist, 99 P.2d 814, 37 Cal.App.2d 
252. 

Ind.—State ex rel. Jackson v. Mid¬ 
dleton, 20 N.E.2d 509, 216 Ind. 219. 
Mont.—State ex reL Davidson V. 

Ford, 141 P.2d 373, 115 Mont 165. 
N.T.—^Farrington v. State, 161 N.B. 
438, 248 N.Y. 112. 

Geelan v. St Patrick’s Church of 
West Neck, 39 N.Y.S.2d 263, 179 
Misc. 432. 

Pa.—Edelman v. Boardman, 2 A.2d 
398, 332 Pa. 85. 

Wls.—^McMahon v. Dower Baraboo 
River Drainage Dist, 200 N.W. 366, 
184 Wis. 611. 

The aues^n of "moral ohUgation** 
upon the part of the Government is 
not within the province or jurisdic¬ 
tion of a court which is e8ta,brished 
to determine questions of ~ fact and 
the law applicable thereto but is a 
matter for Congress to determine. 
U.S.—Wolbert v. U. S., 90 CtCl. 294 
South Dakota Wheat Growers 
Ass’n V. U. S., 90 CtCL 222—North 
Pacific Grain Growers iri Xl. S., 90 
CtCl 189. 

as. U.S.—^American Communications 
Ass’n, C.I.O. V. Douds, N.T., 70 S. 
Ct. 674, 339 U.S. 382, 94 L..Ed. 926, 
rehearing denied 70 S.Ct. 1017, two 
cases, 339 U.S. 990, 94 D.Ed. 1891. 
B, C. Schroeder Co. v. Clifton, C. 

C. A.OkL, 163 P.2d 386, certiorari 
denied 66 S.Ct. 1351, 328 U.S. 858, 
90 Ii.Ed. 1629, rehearing denied 67 
S.Ct. 33, 329 U.S, 821, 91 L.Bd. 699. 
and 66 S.Ct. 1353. 328 U.S. 858, 90 
L.Bd. 1629, rehearing denied 67 S. 
Ct. 33, 329 U.S. 821, 91 D.Bd. 699. 

Cooper V. Rust Bngineering Co., 

D. C.Ky., 84 F.Supp. 149, cdHrmed 

C. A.. 181 P.2d 107, certiorari de-- 
nled 71 S.Ct. 116, 340 U.S. 879, 95 

D. Ed. 639; rehearing denied, C.A., 
187 F.2d 782—Southern Ry.’ Co. v. 
South Carolina Public Service Com¬ 
mission. D.C.S.C., 31 F.Supp. 707. 

Payne v. ^Ivin, C.C.A.W1S., 276 
F. 16, certiorari denied Davis v; 
Colvin. 42 S-Ct. 92. 267 U.S. 652, 
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Mont.—^Fulmer v. Board of Railroad 
Com'rs, 28 P.2d 849, 96 Mont. 22. 

Neb.—State v. Chicago, R & Q. R. 
Co., 199 N.W. 534, 112 Neb. 248. 

N.Y.—^Marony v. Applegate, 42 N.Y. 
S.Sd 768, 266 App.Div. 412. 

Tex.—Truck Drivers, Chauffeurs, 
Warehousemen & Helpers Local 
Union No. 941 v. Whitfield Transp., 
Inc., Civ.App., 269 S.W.2d 947, re¬ 
versed on other grounds. Sup., 273 
S.W.2d 857. 

26.5 Kan.—Warren Petroleum Corp. 
V. State Corp: Commission, 285 P. 
2d 777, 178 Kan. 381. 

N.T.—Vanderhule v. Berinsteln, 136 
N.Y.S.2d 95, 286 App.Dlv. 290, 

amended on other grounds 136 N. 
Y.S.2d 349, 284 App.Div. 1089. 

26.10 —Shell Oil Co. v. Fontenot, 

23 So.2d 57. 208 La. 234. 

Tex.—city of Corpus Chiisti v. City 
of Pleasanton, 276 S.W.2d 793. 

27. Cal.—Van Derhoof v. Chambon, 
8 P.2d 925, 121 Gal.App. 118. 

Tex.—A. B. Lewis Co. v* Jackson, 
Civ;App., 199 S.W.2d 683. 

Wash.—Hill v. Corbett, 204 P.2d 845, 
88 Wash.2d 219. 

26. U.S.—Jack Adelman,, Inc. v. 
Sooners & Gordon, D.C.N.T., 112 P. 
Supp.. 187—White v. Lombardy 
Dresses, D.C.N.Y., 40 F.Supp. 648— 
J. A. Richards, Inc. v. New York 
Post, D.C.N.T., 23 F.Supp. 619. 

29. Cal.—Wood v, Gordon, 246 P.2d 
84, 112 Cal.App.2d 374. 

IlL—^Evans v. Illinois Surety Co., 131 
N.B. 262, 298 Ill. lOl. 

Mass.—^Russell Box Co. v. Commis¬ 
sioner of Corporations & Taxation," 
91 N.E.2d 750, 325 Mass. 536— 
Leventhal' 'V. Atlantic Finance 
Corp., 55 N.B.2d 20, 816 Mass. 194, 
154 A.L.R 260. 

Minn.—Kraft v. Hopp^ 188 N.W. 162, 
162 Minn. 143.. 

Mont.^—Chicago, M., St. P. & P. R 
Co. V. Harmon, 295 P. 762,' 89 Mont. 
1 . ~ - 

N.J.—State by Rlchman r. National 
Power & Light Co., 109. A*2d 607, 
1.6 n:j: 486. 

N.Y.—Gordon v. Ellhnan, 116 N.T. 
S.2d 567, 202 Misa 612, affirmed 116 
‘N.Y.S.2d 671, 280 AppJDiv. 656, af¬ 
firmed 119 N.B.2d 331, 306 N.Y. 456 
—Application of Harwltz, 80 N.T. 
S.2d 570, 192 Misc., 91. 

Ohio.—^reat Lakes Stages v. Laing, 
174 N.B. 784, ,38 Ohio App. 34, af¬ 
firmed 175. N.B.‘598. 128 Ohio SL 
87S* v' .. . 

Pa.-r-Scliaad v. Hotel Baston Ca, .87 
A.2d 227, 369 Pa. 486—Common¬ 
wealth ex reL Cartwright v. Cart- 
wrighf, 46 A:2d 30. 360 fk. 638. 166 
A.D.K 1088. ' 
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CONSTITUTIONAL LAW § 151(1) 

Likewise, the general rale has been applied with 
respect to descent and distribution,®^ disposition of 
public property,®® divorce,®'* drainage,®® elections,®® 


Tex.— H. Rouw Co. v. Railway Exp. 
Agency, Civ.App.f 164 S.W.2d 143, 
error refused. 

14 C.J. p 107 note 46. 

29.5 Ala.—McWhorter v. State, 188 
So. 268, 28 Ala.App. 476, certiorari 
denied 188 So. 269, 237 Ala. 698. 

IlL_^Ritter V. Ritter, 46 N.B.2d’ 41, 

S81 Ill. 549. 

_^Manko v. City of Buffalo, 65 

NlT.S.2d 128. 271 App.Dlv. 286, af¬ 
firmed 72 N.B.2d’623, 296 N.T. 906. 

Green v. City of New Tork, 26 
N‘.T.S.2d 544, 17i6 Misc. 42. 

Ohio.—City of Euclid v. Vogelln, 90 
N.B.2d 698, 152 Ohio St. 638. 

sa Ala.—State ex rel. Day v. 

Bowles, 116 So. 662, 217 Ala. 458. 
Ariz.—^Hartford Accident & Indem¬ 
nity Co. V. Wainscott. 19 P.2d 328, 
41 Axis. 439. 

Mont.— Burke v. Sullivan. 266 P.2d 
203, 127 Mont. 874. 

—State V. Board of Corners of 
De Baca County, 182 P. 866, 26 N. 

M. 388. 

17,Y.—Brown v. W'ard, 219 N.T.S. 139, 
218 App.Div. 643j reversed on other 
grounds 169 N.B. 184, 246 N.T. 400. 
Ya.—Hudgins v. Hall, 82 S.B.2d 716, 
183 Va. 677. 

Wash.—Abel v. Diking & Drainage 
Imp. Dist No. 4 of Grays Harbor 
County, 142 P.2d 1017, 19 Wash.2d 
356. 

YTyo.—State ex reL Fawcett v. Board 
of County Com’rs of Albany Coun¬ 
ty, 273 P.2d 188. 

31. D.S.—Baltimore Contractors v. 
Bodinger, 76 S.Ct 249, 848 U.S. 

- 176, 99 L.Bd.-^Montgomery 

Bldg. & Const. Trades Council v. 
Ledbetter Erection Co., Ala,, 78 S. 
Ct 196, 844 U.S. 178, 97 L.Bd. 204— 
U. S. V. National City Lines, CeO., 
68 act. 1169, 334 U.S. 673, 92 L. 
Ed. 1684, rehearing denied 68 S.Ct 
1626. 884 U.S. 862, 92 L.Bd. 1781. 

Klaber v. M^land Casualty Co., 
C.CJLNeb., 169 F.2d 934, 106 A. 
L.R. 617. 

- Allen V. Southern Ry. Co., D.C. 

N. C., 114 F.Supp. 72. 

Hartley Pen Co. v. Lindy Pen 
Co., D.C.Cal., 1$ F.R.D. 141. 

Ark.—Matlock v. Jones, 284 S.W; 80, 
171 Ark. 460. 

Cal.—MfeCordlc v. Crawford, 142 P. 
2d 7, 23 CaL2d 1—People v. Mul- 
hblland, 104 P.2d 1046, 16 Cal.2d 62. 

People V. Johnson, 277 P.2d 45, 
129 Cal.App.2d 1. 

La,—^In re Meraux, 12 So.2d 798, 202 
La, 786. 

Miss.—Roberson v. Quave, 51 So. 2d 
777, 211 Miss. 898. 

Mont—State v. District Court of 
First Judicial Dist In and for 


Lewis and Clark County, 168 P« 
115, 63 Mont 229. 

N.J.—Garrick v. Board of Chosen 
Freeholders of Hudson County, 18 
A.2d 254, 126 N.J.Law 181. 

N.T.—In re Lyon's Estate, 278 N.T. 
S. 742, 242 App.DIv. 68, reversed on 
other grounds In re Lyon's Ex’rs, 
194 N.B. 682. 226 N.T. 219. 

Vaughan v. Vaughan, 35 N.T.S. 
2d 421. 178 Misc. 677. 

Ohio.—Sorge v. Sutton. 113 N.K2d 
10, 159 Ohio St 574—Goldman v, 
Harrison. 102 N.E.2d 848, 166 Ohio 
St 403. 

State V. McCoy. 114 N.R2d 624, 
94 Ohio App. 165. 

Tex.—^Bruno v. Texas Mexican Ry. 
Co., Civ.App., 156 S.W.2d 646. 

Haley v. State. 208 S.W.2d 378, 
151 Tex.Cr. 892. 

W.Va,—^Dunsmore v. Etertman. 84 S. 
E.2d 137. 

31.S Fla,-Ruesga v. Diaz. 31 ,So.2d 
396, 159 Fla, 236. 

3L10 U.S.—Rosenbaum Grain Corp. 
V. U. S.. 26 C.C.PJLCustoms 202, 
certiorari denied 59 S.Ct 832, 807 
U.S. 629. 83 L.Bd. 1512. 

31.15 La,—Thompson v. Vestal 
Lumber & Manufacturing Ck)., App., 
16 So.2d 594, affirmed 22 So.2d 842, 
208 La. 83. 

Pa,—^Minkin v, Minkin, 7 A.2d .461, 
386 Pa, 49. 

3L20 Idaho.—^Thomas v. Riggs, 175 
P.2d 404, 67 Idaho 223. 

31.25 Ohio.—Davies v. Columbia Gas 
& Elec. Co., App., 68 N.R2d 671, 
affirmed 68 N.R2d 231. 

32. Cat—^In re Howard's Estate, 86 
P.2d 852, 1 Cal.App.2d 660. 

Crumley- v. Hall, 43 S.R2d 646, 
202 Ga, 588. 

Ill; —Spencer v. Bums. 108 N.R2d 
413, 413 Ill. 240. 

Ind,—^Phillips v. Townsend, 62 N.R 
2d 860, 223 Ind. 661. 

iQ-yy^—re Emerson's Estate, 183 
N.W. 827, 191 Iowa 900. 

I^a,—Succession of-Forestier, App., H 
So.2d 263, rehearing refused 11 So. 
2d 616. 

Mt«a.—Williams v. Lee, 94 So. 464, 
ISO Miss. 481, 28 A.L.R. 1124. 

Neb.—^Tobas v. Mutual Bldg. & Loan 
Ass'n of North Platte, 24 N.W.2d 
870, 147 Neb. 676. 

Nev.—^In re Bay's Estate, 245 P.2d 
990, 69 Nev, 204. 

N.T.—^In re Albrecht's Estate, 196 N. 
Y.S. 765, 119 Misc. 554. 

In re Lorch's Estate, 33 N.T.S. 
2d 157. 

Okl.—Cox V. Cox. 217 P. 493,. 96 OkL 
14, 34 A.L.It 432. 
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Tenn.—Henderson v. Linston, 209 S. 

W.2d 38. 186 Tenn. 273. 

33. U.S.—Standard Oil Co. of Cali¬ 
fornia V. U. S.. C.C.A.Cal., 107 P.2d 
402, certiorari denied 60 S.Ct 469, 
309 U.S. 664, 84 LEd. 1003, cer¬ 
tiorari denied U. S. v. Standard Oil 
Co. of California, 60 S.Ct 715, 309 
U.S. 673, 84 L.Bd. 1019—^Baker v. 
U. S., C.C.APorto Rico, 27 P.2d 
863, certiorari denied U. S. v. 
Baker, 49 S.Ct 185, 278 U.S. 656, 
73 L.Ed. 666. 

La.—State v. Duhe, 9 So.2d 617, 201 
La. 192. 

36. Fla.—Pepper V. Pepper, 66 So. 
2d 280. 

N.T.—Beeck v. Beeck. 208 N.T.S. 98, 
211 AppDiv. 720. 

Woodworth v. Woodworth, 64 N. 
T.S.2d 606. 

N.C.—Lee v. Lee, 108. S.R 852, 182 
N.C. 61. 

Tex.—^Bx parte Webb, 266 S.W.2d 
855, error granted. 

36- Cal.—City of Los Angeles v. Los 
Angeles County Flood Control 
Dist, 80 P.2d 479, 11 Cal.2d 395, 
affirmed 59 S.Ct 622, 306.U.S. 459, 
88 LEd. 921. 

Reclamation Board ▼. Cheunbers, 
189 P. 479, 46 CaLApp. 476. 

Idaho.—^Burt v. Farmers' Co-op. Irr. 

Co., 168 P. 1078, 30 Idaho 752, 

Iowa.—Coe v. Board of Sup'rs of 
Harrison County, 295 N.W. 161, 229 
Iowa 798. 

Minn.—Schultz v. Chippewa County, 
67 N.W.2d 158, 238 Minn. 392. 

36; Ala.—^May v. Head, 96 So. 869, 
210 Ala, 112. 

Ky.—^Hart v. Rose, 75 S.W.2d 43, 255 
Ky. 576. 

Md.—Nutwell v- Board of Sup’rs of 
Elections of Anne Arundel County, 
108 A.2d 149, 205 Md. 338—^Ham¬ 
mond V. Love, 49 A.2d 75, 187 Md, 
138. 

II0SS.—^Burge v. Board of Sup'rs of 
Pearl River County, 57 So.2d 718, 
213 Miss. 752. 

—State ex reL Book v. Goodman, 
263 S.W.2d 409. 

Nev.—^In re Moore, 197 P.2d 858, 65 
Nev, 394. 

N.T.—^Hogan v. Supreme Court of 
New York, 24 N.B.2d 472, 281 N. 
T. 572. 

Shells V. Flynn, 800 N.T.S. 536, 
252 App.Dlv. 238, affirmed 11 N.R 
2d 1, 275 N.T. 446. 

Application of Hoffman, 65 N.T. 
S.2d 107, 187 Misc. 799, 

N.C.—Riddle v. Cumberland County, 
104 S.R 662, 180 N.^ 821. 

Okl.—^In re Referendum Petition No. 
1, City of Guymon# 167 P.2d 881* 
196 Okl. 66L 
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eminent domain, evidence,executions,*^ execu¬ 
tors and administrators,** exemptions,^* extradi¬ 
tion, ^*-5 fiduciaries,^! food, ^2 franchises,^*-® fraud,^* 
gambling,^*-® game,^^ garnishment,^^-® government 


bonds and securities,guardian and ward,^^-^6 
habeas corpus,highways,^® husband and wife,4® 
Indians,^®*® injunctions, and insolvency,®* and has 


Pa.—Watson r. Witkin, 22 A.2d 17, 
S43 Pa. 1. 

Tex.—Wood V. State ex reL Lee, 126 

S.W.M 4, 13S Tex. 110, 121 A.L.R 
931. 

Reynolds v. Dallas County, Civ. 
App., 203 S.W.2d 320, certified ques¬ 
tions answered 207 S.W.2d 362, 146 
Tex. 372. 

86.5 N.J.—^Morris 2i£ay Realty Corp. 
V. Board of Chosen Freeholders of 
Monmouth County, 113 A.2d 649, 
13 lsr.J. 269. 

37. U.S.—Wrigrht v. Wilson. CC-A. 
Pa.. 154 F.2d 616. 170 A.L.R. 1237, 
certiorari denied W’rtgrht v. Lohr, 
67 S.Ct 50, 329 U.S. 743, 91 L.Ed. 
640. 

CaL—^McKinley v. Southern Pac. Co., 
131 P.2d 899, 80 Cal.App.2d 301. 

Ky.—Coombs* Adm*r v. Vibbert, 158 

S. W.2d 967, 289 Ky. 463—lK)ndon 

V. London, 277 S.W. 287, 211 Ky. 
271. 

Ija.—^Hava v. Cafiero, 103 So. 294, 157 
La. 1007. 

Md.—O'Connor v. Estevez, 35 A.2d 
148, 182 Md. 541. 

Mich.—Mallery v. Van Hoeven, 52 N. 

W. 2d 341, 3S2 Mich. 561—Smllay 

T. Sagre, 8 N*.W.2d 158, 304 Mich. 
614—Pojtlk V. Lawson, 6 N.W.2d 
895, 303 Micb. 668. 

N.Y.—People v. Allen, 90 N.R2d 48, 
300 N.T. 222. 

OkL—Cargill v. State, 220 P. 64, 25 
Okl.Cr. 314, 35 A.L.R. 133. 

Tex.—^Texas & N. O. R. Co. v. Web¬ 
ster, Civ.App., 53 S.W.2d 656, af¬ 
firmed 70 S.W.2d 394, 123 Tex. 197, 
certiorari denied 55 S.Ct. 93, 293 

U. S. 680, 79 L.Bd. 677, rehearing 
denied 65 S.Ct. 138, 293 XJ.S. 680, 
79 L.Ed. 716—^Texas Indemnity 
Ins. Ca V. Holloway, Civ.App., 30 
S.W.2d 921, affirmed Holloway v. 
Texas Indemnity Ins. Co., Com. 
App., 40 S.W.2d 75. 

PzivUaged oonuniuxloa’tioiis 
N.Y.—Westphal v. State, 79 N.Y.S. 
2d 634, 191 Misc. 688. 

Mimzer v. State, 41 N.Y.S.2d 98. 
aa Del.—Comegys v. PhilUps, 69 A. 
2d 294, 6 Terry 71. 

Iowa.—^Kupper v. Schlegel, 224 N.W. 
313, 207 Iowa 1248. 

Tex.—Southwestern Settlement & De¬ 
velopment Co. V. Randolph, Civ. 
App., 240 S.W. 666, reversed on 
other grounds Houston Oil Co. of 
Texas v. Randolph, Com,App., 261 
S.W. 794, 28 A.L.R. 926. 

39. CaL—^In re Berry’s Estate, 182 
P.2d 836, 56 Cal.App.2d 621. 

Misa—Catchlngs v. Hartman, 174 So. 
553. 

Mont.—In re Rohkrainer*s Estate, 131 
P.2d 967, 113 Mont. 545. 


Wash.—Dillabough v. Brady, 196 P. 
627, 115 Wash. 76. 

40. Ark.—Ponder v. Jefferson Stand¬ 
ard Life Ins. Co., 109 S.W.2d 946, 
194 Ark. 829. 

Conn.—^Kleln v. City of Bridgeport, 
3 A.2d 675, 125 Conn. 129. 

Ky.—^Burrow v. Kapfhammer, 146 S. 

W.2d 1067, 284 Ky. 763. 

Mich.—Isaac Van Dyke Co. v. Moll, 
2X7 N.W. 29, 241 Mich. 255, 67 A.L. 
R. 692. 

N-M.—Plaska ▼. State, 177 P. 24 I 174, 
61 N*.M. 1$. 

NT.Y.—Williams Institutional Colored 
Methodist Episcopal Church y. 
City of New York, 89 N.Y.S.2d 800, 
275 App.Div. 311, affirmed 92 N.E. 
2d 58, 300 N.Y. 716. 

Northern New York Trust Co. 
V. Bano, 278 N.Y.a 694, 161 Misc. 
684. 

40.6 Mo.—State ex rel. Taylor v. 
Blair, 214 S.W.2d 566, 358 Mo. 845. 

41. N.Y.—^In re Swartz’s Estate, 294 
N.T.S. 896, 162 Misc. 46. 

42. N.C.—^Rabb v. Covington, 2 S. 
E.2d 705, 215 N.C. 572. 

Ohio.—^Kurth v. Krumme, 56 N.B.2d 
227, 143 Ohio St. 638. 

Wls.—State ex rel. Department of 
Agriculture v. Mc<3arthy, 299 N.W. 
58, 238 Wis. 258—Day-Bergwall Co. 

V. State, 207 N.W. 969, 190 Wis. 8. 

42.6 Ky,—^Kentucky Utilities Co. v. 
City of Paris, 179 S.W.2d 676, 297 
Ky. 440. 

43. Mont.—Steinbrenner v. Elder, 
260 P, 725, 80 Mont. 896. 

Statute Off frauds 

The supreme court cannot enlarge 
the statute prohibiting auction on oral 
agreement not to be performed with¬ 
in year after making thereof because 
of apprehension as to merchants’ lia¬ 
bility if warranties of goods sold 
could be made orally; such enlarge¬ 
ment of statute being prerogative of | 
legislature 

S,C.—^Joseph V. Sears Roebuck & Co., 
77 S.E.2d 683, 224 S.a 106. 
f 43.6 N.M.—Griomi v. Chase, 132 P.2d 
715, 47 N.M. 22. 

44. S.D.—^Hedrick v. Reeves, 191 N. 

W. 761, 46 S.D. 218. 

44.5 Mo.—Harrington v. Harring¬ 
ton, 121 S.W.2d 291, 233 Mo.App. 
390. 

44.10 Ark.—^Blatthews v. Bailey, 180 
S.W.2d 1006, 198 Ark. 708. 

Colo.—Knutson v. Dickson, 94 P.2d 
691, 106 Colo. 42. 

44.16 Minn.—Jasperson v. Jacobson, 
27 N.W,2d 788, 224 Minn. 76. 

N.Y.—Schwartz v. Kutsher, 29 N.Y. 
S.2d 163, 176 Misc. 815. | 
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44.20 U.S.—Ahrens v. Clark, App.2> 
a, 68 8,Ct, 1443, 336 U.S. 188, 92 
L.Ed. 1898—^Price v. Johnston, 
Cal., 68 S.Ct 1049, 834 U.S. 266 
92 L.Ed. 1366. 

Meltzer v. U. S.. C.A,CaL, 188 F. 
2d 913—Lockhart v. U. S., COA. 
Mich., 136 F.2d 122. 

45, Ark.—Phillips v. Tyronza and 
St Francis Road Improvement 
Dlst, 224 S.W. 981, 146 Ark. 487— 
Bush V. Delta Road Improvement 
Dist of Lee County, 216 S.W. 690 
141 Ark. 247. 

Conn.—^Murphy v. Way, 141 A. 868, 
107 Conn. 633. 

Kan.—^Phillips v. State Highway 
Commission of Kansas, 84 P.2d 
927, 148 Kan. 702. 

Mo.—State ex reL Lane v. Pankey, 
221 S.W.2d 195, 359 Mo. 118. 
N.J.—Burnett v. Abbott, 102 A.2d 16, 
14 N.J. 291. 

Mayor, City Council. Board of 
Public Works of City of Elizabeth 

V. New Jersey Turnpike Authority, 
72 A.2d 399, 7 N.J.Super. 640. 

N.C.—Lassiter v. Board of Com’rs 
of Wake County, 124 S.E. 788, 188 
N.C. 379. 

S.C.—^Leonard v. Talbert, 71 aE.2d 
608, 222 S.a 79. 

Tex.—^Fletcher v. King, CivJLpp., 76 
S.W.2d 980, error refused. 

46. Del.—Du Pont v. Du Pont, 90 A. 
2d 468, 8 Terry 231, certiorari de¬ 
nied 73 S.Ct 46. 844 U.S. 886, 97 
L.Ed. 651. 

N.Y.—^In re Wolpert’s Estate, 19 N. 

Y.S.2d 781. 174 Misc. 85. 

Ter.—Devin v. Jeffers, 62 S.W.2d 81, 
122 Tex. 88. conformed to. Civ.App., 
64 S.W.2d 1119. 

46.5 U.S.—Oklahoma Tax Commis¬ 
sion V. Texas Co., Okl., 69 S,Ct 
661. 336 U.S. 842, 93 L.Bd. 721, re¬ 
hearing denied 69 S.Ct 887, 336 U. 
S. 958, 93 L.Ed. 1111, and OUahoma 
Tax Commission v. Magnolia 
Petroleum Co., 69 S.Ct. 888, 336 U. 
S. 958, 93 L.Ed. 1111. 

47. CaL—People v. Dim, 118 P.2d 
472, 18 Cal.2d 872. 

Me.—^In re Opinion of the Justices, 
83 A.2d 213, 147 Me. 25. 

N.J.—^Isolantite, Inc., v. United Elec¬ 
trical, Radio and Machine Workers 
of America, C.I.O., 29 AJ$d 133, 
132 N.J.Bq. 618. 

N.Y.—^People ex reL Sandnes v. Sher¬ 
iff of Kings County, 299 N.Y.S. 9, 
164 Misc. 855. 

Ohio.—^McAJlister v. Trumbull Coun¬ 
ty Bldg. Trades Council, 2 Ohio 
Supp. 168. 

Tex.—State v. Ferguson, 126 S.W.2d 
272, 133 Tex. 60. 

48. U.S.-r-Commonwealth of Mass 
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been applied with respect to insurance,^* inter¬ 
est,intoxicating liquors,60 irrigation and ir¬ 
rigation districts,60-5 judges,6i judgments,62 juries,63 
juvenile delinquency,62-5 labor relations and dis- 
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putes,63.io landlord and tenant,54 and licenses.55 

The general rule against judicial encroachment on 
the legislature’s domain has also been applied with 
respect to liens,65 limitations affecting the time for 


V. tr. S., Mass., 68 S.Ct. 747, 883 U. 
S. 611, 92 I/.Ed. 9*68. 

—Cosmopolitan Trust Co, v. S. 
D. Agooa Tannlngr Co., 189 N.E. 806. 
245 Masa 69, 

K.J.—Jaskiewlcz v. Salamander, 131 
A. 387, 8 N.J.Misc. 1247. 

K.Y.—^In re White Plains Oil Corp., 
38 N.B.2d 472, 287 N.Y. 141. 

32 C.X p 814 note 6. 

49. XT.S.—Stallman v. tJ. S., C.C.A. 
Iowa, 67 P.2d 676. 

Ariz.—City of Phoenix v. Liane, 263 P. 

2d 302, 76 Ariz. 240. 

Mo.—State ex rel. Lucas v. Blair, 
144 S.W.2d 106, 346 Mo. 1017, cer¬ 
tiorari denied Blair v. State of 
Mo. ex rel. Lucas, 61. S.Ct 741, 312 
ir.S. 700, 86 L.Ed. 1134—State ex 
rel. Waterworth v. Harty, 213 8, 

W. 443, 278 Mo. 686. 

N.Y.—Northwestern Nat. Ins. Co. v. 
Pink, 48 N.R2d 442, 288 N.Y. 359. 

49.6 D.C.—^Planaghan v. Charles BC. 
Tompkins Co., 182 P.2d 92, 336 U. 
S.APP.D.C 807. 

N.C.—^Town of Zebulon v. Lawson, 
6 S.R2d 636, 216 N.C. 620. 

6a U.S,—^Levers v. Berkshire, C.CJL 
10, 169 F.2d 689. 

Universal C. L T. Credit Corp. v. 
U. S., L.CLTenn., 86 P.Supp. 488. 
Conn.—Alcorn v. Alexandrovlcz, 153 
A. 786. 112 Conn. 618. 

Ind.—Ver Wllst v. State, 161 N.B, 
249, 200 Ind. 80. 

Iowa.—^Madsen v. Town of Oaicland, 
267 N.W. 649, 219 Iowa 216.. 

Kan.—^Lindquist v. City of Lindsborgr, 
198 R2d 180, 166 Kan. 212. 

La.—^Reeves ^v. Police Jury of St. 
Ta mm a n y Parish, App., 29 So.2d 
61L 

Me.—State v. KoUche, 61 A.2d 116, 
148 Me. 281. 

Md.—Du n da lk Liquor Co. v, Tawes, 
79 A2d 626, 197 Md. 446. 

Minn.—Beck v. Groe, 70 N.W.2d 886 
—Stabs v. City of Tower, 40 N.W. 
2d 362, 239 Minn. 652. 

Mont—^McCarten v. Sanderson, 109 
P.2d 1108. Ill Mont 407, 132 A.L 
H. 1229. 

N.H.—Opinion of the Justices, 81 A. 
2d 846, 97 N.H. 638. 

N’.Y.—^Yacht Club Catering: v. Bruck- 
man, ll N.B.2d 846, 276 N.Y. 44. 

Plerse v. Zimmerman, 6 N.Y.S.2d 
703. 266 App.Dlv. 708. 

Pa.—Commonwealth v. One Dodge 
Sedan. Engine No. DR12716, Manu¬ 
facturer’s No. 8688402, 14 A.2d 600, 
141 Pa.Super. 34. 

Vt—Healey v. Cady, 161 A. 161, 104 
Vt 463. 

W.Va.—State v. Huber, 40 S.B.2d 11, 
129 W.Va. 198, 168 A.L.R. 808. 
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50.5 Nev.—^Penrose v. Whitacre, 147 
P.2d 887, 62 Nev. 239. 

5L U.S.—^Berger v. U. S.. Ill., 41 
S.Ct 230, 255 U.S. 22. 65 L.Bd. 481, 
answers to certified questions con¬ 
formed to. C.C.A.. 275 P. 1021. 

Cal.—^Frazier v. Moffatt 239 P.2d 
123, 108 Cal.App.2d 379. 

Pa.—Commonwealth ex rel. Kelley v, 
Keiser, 16 A.2d 307, 340 Pa. 69. 

S.D.—State v. Reeves, 184 N.W. 993, 
44 S.D. 668. 

52. IlL—^People ex rel. Moshier v. 
City of Springfield. 19 N.B.2d 698, 
870 UL 541. 

Green v. Walsh, 126 N.E.2d 398, 

I 5 Ill.App.2d 636. 

N.Y.—Westchester Mortg. Co. v. 
Grand Rapids & I. R. Co., 168 N.R 
70, 246 N.Y. 194, reargument denied 
169 N.E. 643, 246 N.Y. 640. 

Ohio.—Schnitzler v. Lake Shore Coach 
Co.. 41 N.R2d 436, 69 Ohio App. 
265. 

Pa.—Commonwealth v. Heller, 24 A. 
2d 460, 147 Pa,Super. 68. 

Sapplemantary proceediaigs 

N.Y.—Novak v. Novak, 18 N.Y.S.2d 
453, 178 Misc. 866. 

53. Ark.—^Buchanan v. State, 218 S. 
W.2d 700, 214 Ark. 886. 

Cal.—^Keidatz v. Albany, 249 P.2d 264, 
89 CaL2d 826. 

Ill.—^People V. Schoos, 78 N.R 2d 245, 
399 Ill. 627, 2 A.LR.2d 1096— 
Standard OU Co. v. Town of Pat¬ 
terson, 21 N.R2d 12, 300 IlL 385. 

Ind.—^Torrance v. State, App., 10 N. 
R3d 434. 

Wyo.—State v. Chambers, 249 P.2d 
168, 70 Wyo. 283. 

53.5 N.M.—In re Santillanes, 138 P. 
2d 603, 47 N.M. 140. 

53.10 U.S.—N. L. R. B. v. Wagner 
Iron Works and Bridge, Structural 
& Ornamental Iron Workers Shop¬ 
men’s Local 471 (AFL), C-A.?, 220 
F.2d 126. 

N.Y.—^Metropolitan Life Ins. Co. v. 
Boland, 23 N.E.2d 532, 281 N.Y. 
867. 

New York State Labor Relations 
Board V. Interborough News Co., 10 
N.Y.S.2d 396, 170 Misc. 847. 

Pa ,—^Petition of Salvation Army, 36 
A.2d 479, 349 Pa. 106. 

Wis.—Hotel and Restaurant Em¬ 
ployees* International Alliance, Lo¬ 
cal No. 122 V. Wisconsin Employ¬ 
ment Relations Board, 294 N.W. 
682, 236 Wis. 329, rehearing de¬ 
nied 296 N.W. 634, 236 Wis. 829, af¬ 
firmed 62 S.Ct 706, 315 U.S. 437, 36 
L.Ed. 946. 

Picketing and persuasion 
What constitutes lawful or unlaw¬ 
ful picketing and peaceful persua- 
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Sion is a matter for legislative con^ 
cem and not for the courts which 
can only interpret that law. 

U.S.—^Houston & North Texas Motor 
Freight Lines v. Local Union No, 

I 886 of International Brotherhood of 
Teamsters, Chauffeurs, Stablemen, 
and Helpers of America, D.ClOkl., 
24 F.Supp. 619. 

54. Colo.—^In re Kwatkowski’s Es¬ 
tate, 29 P.2d 639, 94 Colo. 222. 

Iowa.—Groff v. Crawford, 300 N.W. 
521, 230 Iowa 1264. 

N.J.—^Kuzmiak v, Brookchester, Inc., 
Ill A.2d 425, 83 N.J.Super. 575. 

N.Y.—Boyd H. Wood Co. v. Horgan, 
62 N.R2d 932, 291 N.Y. 422, 152 
A.L.R. 1392. 

Hoenig v. McGoldrlck, 117 N.Y.S. 
2d 536, 281 App.Div. 66$. 

O’Leary v. Hallies, 98 N.T.S.2d 
263, 198 Misc. 841—Taylor v. An-, 
derson, 87 N.Y.S. 2d 257. 194 Misc., 
489—Schwartz v. Nudelman, 72 N. 
Y.S.2d 874, 189 Misc. 860, affirmed* 
79 N.Y.S.2d 381. 191 Misc. 2^In re. 
McGrath, 58 N.Y.S.2d 876. 186 Misc. 
27—91 E. Bway Corp. v. Plppo Toy 
Co., 58 N.Y.S.2d 484, 18^ Misa 779, 
— Tra.de Accessories v. Belief, 65-. 
N.Y.S.2d 361, 184 Misc. 962, appeal 
dismissed 66 N.B.2d 127, 296 N.Y. 
763—^Valle v. Santo Holding Corp., 
42 N.Y.S.2d 496, 180 Misc. 673. 

Teicher v. Cbatsworth Stations, 
134 N.Y.S.2d 641. afllrmed 141 N.Y. 
a2d 509, 285 App.Div. 1044—Rap- 
sons Cravats y, MutuaJ Instru¬ 
ment Corp., 69 N.Y.S.2d 602. 

55. U.S.—^Louis K. Liggett Co. v. 
Lee, Fla., 53 aCt. 481, 288 U.a 517, 
77 LBd. 929, 85 A.L.R. 699, con-, 
formed to Louis K, Liggett Co. v. 
Lee, 149 So. 8, 109 Fla. 477. 

Colo.—In re Interrogatories of the. 
Governor on Chapter 113, Sess. 
Laws 1936, 62 P.2d 663. 

La.—State v. Norman Mayer 6b Co.. 

127 So, 748, 170 337. 

N.Y.—^Burbridge v. Mangan, 13 N.Y. 

a2d 608, 173 Misc. 233. 

Pa.—^Blynn v. Horst, 61 A.2d 64, 356. 
Pa. 20. 

R.I.—^Bijou Amusement Co. v. Tou- 
pin, 9 A.2d 862, 63 R.I. 603. 
W.Va.—State v. Huber, 40 S.R2d 11, 
129 W.Va. 198, 168 A.LR. 808. 
sa N.Y.—Vulcan Rail & Construc¬ 
tion Co. V. Westchester County, 293 
N.Y.S. 945, 250 App.Dlv. 212. 

Ohio.—Dutt V. Marlon Air Condition¬ 
ing Sales. 112 N.R2d 32, 169 Ohio, 
St. 290. 

Pa.—Cole Lumber & Supply Co. v. 
Beck, 33 A.2d 584, 153 Pa.Super. 
97. 

Tex.—State v. Wynne, 183 S.W.2d 
961, 184 Tex. 455, dismissei^ 
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60 S.Ct. 980, 810 TJ.S. 610, 84 ti.Ed. 
1388, rehearing* denied 60 S.Ct. 1094, 
310 TJ.S. 659, 84 KEd. 1422. 

57. U.S.—Dixie Margarine Co. v. 
Shaefer, C.C.A,Tenn., 139 F.2d 221, 
certiorari denied 64 S.Ct. 789, 321 
U.S. 791, 88 L..Ed. 1081. 

Held V. Solar Corp., D.C.Iowa, 
69 F.Supp. 626. 

Ark.—Brown v. Hawkins, 240 S.W. 
2d 863, 219 Ark., 239—^Russell v. 
Cockrill, 199 S.W.2d 584, 211 Ark. 
123—Steele v. Gann, 123 S.W.2d 
520, 197 Ark. 480, 120 A.L..R. 734. 

Cal.—Rombotis v. Pink, 201 P.2d 
588, 89 CaLApp.2d 378. 

Iowa.—Otis V. Parrott, 8 N.W.2d 708, 
233 Iowa 1039. 

—American Glycerin Co. v. Pree- 
bume, 138 P.2d 468, 157 K an. 22. 

Ky.—^Thomas ▼. Fidelity & Casualty 
Co. of New York, 80 S.W.2d 8, 258 
Ky. 360. 

Md.—^McMahan v. Dorchester Ferti¬ 
lizer Co.. 40 A.2d 813, 184 Md. 155. 

Mo.—^Farrar v. St. Louis-San Fran¬ 
cisco Ry. Co., 235 S.W.2d 391, 361 
Mo. 408—Kober v. Kober, 23 S.W. 
2d 149, 824 Mo. 379. 

Mont.—-Weatem Holding Co, v. 
Northwestern Land & Loan Co., 120 
P.2d 567, 113 Mont 24—State ex 
reL Steinfort v. District Court of 
Fourth Judicial Dist. In and for 
Ravalli County. 107 P.2d 890, 111 
Mont. 216—^Taylor v. Rann, 80 P. 
2d 376—Mitchell v. Banking Coi> 
poration of Montana, 278 P. 1055, 83 
Mont 581. 

N.J-—Peters v. Public Service Corp., 
29 A.2d 189, 182 N.J.E< 1 . 500, affirm¬ 
ed 31 A.2d 809, 133 N.J.Eq. 283. 

Vanderbilt v. Town of Belleville, 
168 A. 181, 11 N.J.M1SC. 775. 

N.T.—^In re Schorer*8 Estate, 5 N.B. 
2d 806, 272 N.T. 247—Mack v. Men¬ 
dels, 164 N.E. 248, 249 N.Y. 356, 61 
A.L.R. 386. 

In re City of New York, 89 N.Y. 
S.2d 779, 275 App.Div. 948, affirmed 
90 N.E.2d 63, 800 N.Y. 600. 

Ohio.—Squire v. Guardian Trust Co., 
72 N.E.2d 137, 79 Ohio App. 371— 
Mullins V. Webb, 157 N.E. 816, 25 
Ohio App. 352. 

Hart V. Guardian Trust Co., Com. 
PL, 75 N.B,2d 670. 

Or.—Evans v. Finley, 111 P.2d 833. 
166 Or. 227, 133 A.L.R. 1318. 

Pa.—^In re East Lake Road and Payne 
Ave., 163 A. 683, 309 Pa. 327—Ap¬ 
peal of Armstrong, 141 A. 633, 293 
Pa. 1—Cameron v. 35Tahman, 139 
A. 883, 291 Pa. 12. 

Turner v. Unemployment Com¬ 
pensation Board of Review, 60 A.2d 
583, 163 Pa.Super. 168—^Bukovac v. 
Eastern Coke Co., 167 A. 668, 109 
Pa.Super. 235—Steigler v. Peach 
Bottom Tp. Road Petitioners, 161 
A. 719, 105 Pa.Super. 66. 


|R.I.—State V. Patriarca, 43 A-2d 54, 
71 R.L 161, 160 A.L.R. 387. 

Tenn.—Shepard v. Lanier, 241 S.W. 
2d 687, 192 Tenn. 608—^Long v. 
Alder, 88 S.W.2d 802, 169 Tenn. 422, 
102 A.L.R. 483—Phillips v. Mem¬ 
phis Furniture Mfg. Co., 79 S.W.2d 
576, 168 Tenn. 481. 

Tex.—Stanollnd Oil & Gas Co. v. 
Midas Oil Co., Civ.App.. 123 S.W. 
2d 911, error dismissed—^Hartman 
V. Hartman, Civ.App., 109 S.W.2d 
218, reversed on other grounds 138 
S.W.2d 802, 135 Tex. 596. 

Wis.—Wait V. Pierce, 209 N.W. 475, 
191 Wis. 202. 48 A.L.R. 276. af¬ 
firmed 210 N.W. 822. 191 Wis. 202, 
48 A.L.R. 276. 

58. Ala.—^Federal Land Bank of New 
Orleans v. Ozark City B ank , 142 
So. 405, 226 Ala. 52. 

5&5 DeL—Du Pont ▼. Du Pont 90 
A.2d 468, 8 Terry 231, certiorari 
denied 73 S.Ct 46. 344 U.S. 836, 97 
L.Ed. 65L 

Iowa.—^In re Stopps^ Estate, 67 N.W. 

2d 221, 244 Iowa 931. 

N.Y.—Smith V. Smith, 87 N.Y.S.2d 
137, 179 Misc. 19—In re Wolpert*s 
Estate, 19 N.Y.S.2d 781, 174 Misa 
86 . 

Ohio.—Hardin v. Davis, 16 Ohio Supp. 
19. 

58.10 N.Y.—^Martin v. Curran, 101 
N.E.2d 683, 808 N.Y. 276, 

59. CaL—Diamond Match Co. v. San¬ 
itary Fruit Co., 234 P. 322, 70 Cal. 
App. 696. 

DeL—Warner COw ▼. Leedom Const 
Co., 97 A.2d 884. 

N.J.—Smith & Richards Lumber Co. 
V. Hurley, 185 A. 10, 116 N.J.Law 
429. 

N.Y.—^Border v. Frank G. Cook & 
Sons, 270 N.Y.a 229, 240 App.Div. 
476. 

Ohio.—D. 3b H. Coal Co. v. Lay, 175 
N,B, 80, 37 Ohio App. 438. 

Tex,—Debenham v. Short Civ^App., 
199 S.W. 1147. 

Wis.—^IMdier v. Kennedy, 246 N.W. 
409, 210 Wis, 270. 

59.5 N.M.—State ex rel. Charlton v. 
French, 99 P.2d 716, 44 N.M. 169. 

59.10 U.S.—Bizms v. Wilson, App.D. 
a, 78 S.Ct 1045, 346 U.S. 137, 97 
L.Bd. 1508, rehearing denied Bums 
V. Wilson. 74 S.Ct 8, 346 U.S. 844, 
98 L.Ed. 363. 

D.C.—^Talbott V. U. S. ex reL Toth, C. 
A., 216 F.2d 22. 

59.15 N.Y.—^Friendship Dairies v. Du 
Mond, 181 N.Y.S.2d 61, 284 App.Div. 
147. 

60. U.S.—^R. F. C. V, Breeding, C.A. 
OkL, 211 P.2d 886. 

Ark.—Grossett v. Fordyce Lumber Co., 
28 S.W.2d 67, 181 Ark. 848. 

N.J.—Olshan v. ChrystaL 138 A. 884, 
i 101 N.JJBq, 799, 64 A.L.R. 1227. 
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I N.Y.—^Rogers v. Graves, 18 N.B.2d 

[ 626, 279 N.Y. 876. 

I Howard v. Fletcher, 102 N.Y.S. 
2d 248, 199 Misc. 521, cffirmed 104 
N.Y.S.2d 176, 278 App.Dlv. 799. 

S.C.—^Federal Land Bank of Colum¬ 
bia V. Garrison, 193 S.B. 308, 185 
S.C. 265, certiorari denied Jefferies 
V. Federal Land Bank of Colum¬ 
bia, 58 S.Ct 28, 802* U.S. 708, 82 
L.Bd. 547. 

61. Arlz.—City of Phoenix v. Lane, 
263 P.2d 302, 76 Ariz. 240. 

Ark.—^Kerr v. Greenstein, 212 S.W.2d 
1, 218 Ark. 447—^Tilghman v. Rlght- 
or. 199 S.W.2d 943, 211 Ark. 229. 

Conn.—Washburn v. La May, 165 A 
791, 116 Conn. 676. 

Del.—Monacelli v. Grimes, 99 A2d 
265. 

Kan.—^In re Rogers* Estate, 190 P.2d 
857, 164 Kan. 492. 

Mass.—^Kennedy v. Consolidated Mo¬ 
tor Lines, 43 N.E.2d 121, 312 Masa 
.84. 

Mo.—^Peper v. American Exchange 
Nat Bank in St Louis, .App., 205 
S.W.2d 215, affirmed 210 S.W.2d 
41, 357 Mo. 652. 

N.ld.—^Harris v. State Corporation 
Commission, 129 P.2d 323, 46 N.M. 
352. 

Ohio.—Miller v. Fairley, 48 N.E2d 
217, 141 Ohio St 827. 

City of Cincinnati v. Wright 67 
N.B.2d 358, 77 Ohio App. 261. 

Or.—State ex rel. Pardee v. LatomS 
ette, 126 P.2d 760, 168 Or. 684. 

Tenn.—Marshall v. State, 171 KW. 
2d 269, 180 Tenn. 9. 

Tex,—State v. Ferguson, 126 S.W.2d 
272, 133 Tex. 60. 

Utah.—Nuttall v. Denver 3b R G. W. 
R, Co., 99 P.2d 16, 98 Utah 883— 
Richards v. Palace Laundry Co., 
186 P. 489, 65 Utah 409. 

62. U.S.—K. 3b L. Oil Ca V. Okla¬ 

homa City, D.C.Okl., 14 F.Supp. 
492. ' 

Ariz.—^Local 266, Intern. Broth, of 
Elec. Workers, Al F. of L. v. Salt 
River Project A^. Imp. and Pow¬ 
er Dist, 276 P.2d 893, 78 Ariz. 30. 

CaL—Southern Service Co, v. Los 
Angeles County, 82 P.2d 897. 

Conn.—Wysocki v. City of Derby, 
98 A2d 659, 140 Conn. 173. 

FUl—S tate ex reL Davis v. City of 
Clearwater, 139 So. 377, 106 Fla. 
761, reheard 146 So. 836, 106. Fla. 
761, i08 Fla. 635. 

IlL—^Morgan v. City of Rockford, 81 
N.B.2d 696, 376 IlL 326—People ex 
rel. Moshler v. City of Springfield, 
19 N.B.2d 598, 370 HL 64L 

Md.—Cox V. Board of Com*rs of Anne 
Ainindel County, 81 A2d 179, 181 
Md. 428. 

Mo.—^Toomey v. Wells, 276 S.W. 64, 
810 Mo. 696. 
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Neb.—Seward County Rural Fire Pro¬ 
tection Pist V. Seward County, 
5$ N.W.2d 700, 166 Neb. 516. 

N.X—Commissioners of Fire Dist. 
No. 12 in Woodbridffe Tp. v. Ziegren- 
balgr* 25 A.2d 223, 16 N.J.Super. 
607. 

N.T.—^Rockwell v. City of Syracuse, 
24 N.E.2d 727, 282 N.T. 17—Town 
of Cortlandt v. Villagre of Peekskill, 
24 N.B.2d 139, 281 N.T. 490, rear- 
^ment denied 25 N.E.2d 143, 282 N. 
T. 589. 

Or.—City of Atbena v. Jack, 236 P. 
760, 116 Or. 357—Wagoner v. City 
of La Grande, 173 P. 305, 89 Or. 
192, error dismissed 39 S.Ct. 386, 
249 U.S. 622, 63 Lf.Ed. 806. 

R.I.—Ravenelle y. City of Woonsock¬ 
et 64 A.2d 376, 73 R.I. 270. 

Tenn.—City of Knoxville v. Camper, 
App., 108 S.W.2d 787. 

Tex.—City of Houston v. State ex reL 
City of West University Place, 176 
S.W.2d 928, 142 Tex. 190, appeal 
dismtoed 64 S.Ct 1159, 322 U.S. 
711, 88 L.Bd. 1073—City of Glade- 
water V. State ex reL Walker, 157 
S.W.2d 641, 138 Tex. 173. 

Tex.—City of San .^tonio v. Hasmes, 
CivA^p., 5 S.W.2d 205. 

Ya.—City of Newn^ort News v. Eliz¬ 
abeth City County, 55 S.E.2d 56, 
189 Va. 826. 

Wash.—State ex reL Booth v. Tatro, 
92 P.2d 206, 199 Wash. 421-^Casco 
Co. V, City of Olympia, 213 F. 916, 
124 Wash. 218. 

Wis.—Wisconsin Power & Light Co. 

V. Public Service Commission, 284 
N.W. 686, 231 Wis, 390, rehearing 
denied 286 N.W. 392, 23i Wis. 390 
—McCoy V. Kenosha County, 218 N. 

W. 348, 195 Wis. 278, 67 A.L.R. 412 
—Gray v. City of‘Wauphn, 200 N. 
W. 862, 135 Wis. 157. 

What shall oonstitiite a suuiioipal 
fnnetioiL is for legislature to deter¬ 
mine and its decision in the matter is 
not subject to interference by courts 
unless a clear abuse of discretion is 
shown. 

na.—State v. City of Jacksonville, 50 
So.2d 682. 

62.5 U.S.—Schwab V. Coleman, C.C. 
AMd., 146 F.2d 672, 166 AL.B. 366. 

Ex parte Fillibertie, 62 F.Supp. 
744-TPetitlon of La. Bella,, D.C. 
Conn., 62 F.Supp. 980. 

63.. La.—Smith .V. Police Jury of. St. 
Tammany Parish, 96 So. 824, 153 
La. 961 : 

N.T.—People v. System Properties, 
120 N.T.S,2d 269, '28l App.Div. 433, 
order settled 123 N.T.S.2d 588. 

63.6 N.T.—Burbridge v. Mangpan, 18 
N.T.S.2d 608, 178 Mise. 233. 

64. Ala.—Hard v. State ex reL Bak¬ 
er, 154 So.. 77, 223 AUL 517. 


Cal.—Chrlstophel v. Riley. 273 P. 
1064. 206 Cal. 242. 

Fla.—State ex reL Hand v. McDon¬ 
ald. 18 So.2d 16, 154 Fla. 456. 
IlL—Flake v. Pretzel. 46 N.E.2d 375, 
' 381 IlL 498. 

—State ex rel. Ayer v. Ewing, 106 
N.E.2d 441 231 Ind. 1 
Ny.—City of Fulton v. Shanklin, 122 
S.W.2d 733. 276 Ky. 772. 

Mich.—^Board of Supers of Jackson 
County V. Dicker, 244 N.W. 235, 
260 Mich. 78. 

Mo.—State ex inf. McKittrick v. Wil¬ 
son. 166 S.W.2d 499, 360 Mo. 486, 
143 AL,R. 1465. 

Neb.—State ex rel. King v. Hanson, 
294 N.W. 463. 138 Neb. 644. 

N.J.—Beyer v. Township C!ommittee 
of Mount Holly Tp., 69 A 2d 42, 6 
N.J.Super. 409. 

Adams V. Atlantic County, 62 A 
2d 162, 137 N.J.Law 648—Kobylarz 
V. Mercer, 31 A2d 208, 130 N.J.Law 
44. 

N.T.—^Daniman v. Board of Education 
of City of New Tork, 119 N.E.2d 
378, 306 N.T. 582, appeal dismissed 
76 S.Ct 356—Shlakman v. Board 
of Higher Education of City of 
New Tork, 119 N.E.2d 373, 306 N.T. 
632—Williams v. Walsh, 43 N.E.2d 
498, 289 N.T, 1—Bus Depot Hold¬ 
ing Corporation v. Valentine, 41 N. 
E.2d 913, 288 N.T. 116—Wingate v. 
McGoldrick. 18 N.B.2d 143, 279 N. 

, T. 246-^Blrd v. McGoldrick. 14 N.E. 
2d 806, 277 N.T. 492. 

Application of Barber, 100 N.T.S. 
2d 668, 198 Misc. 136, affirmed 101 
N.T.S.2d 924, 278 APP.Biv. 600, ap¬ 
peal denied 103 N.T.S.2d 661, 278 
App.Div. 727—Abrams v. La Guar- 
dla, 21 N.T.S.2d 891, 174 Misc. 421, 
affirmed Application of Abrams, 28 
N,T.S.2d 711, 262 App.Div. 724, af¬ 
firmed 89 N,B.2d 933, 287 N.T. 717. 
Or.—Wilson v, Gilliam, 222 P. 298, 
no Or. 166. 

Pa.—Gregory v. Johnson, 88 Pa.Dist. 
& Co. 260, 46 Mun. 15. 

R. L—^Leduc v. Germain, 19 A2d 862, 
66 R.L 440. 

S. C.—Spartanburg County v. Pace, 29 
S.E.2d 333, 204 S.a 822 . 

Va.—Commonwealth v. Dodson, 11 S. 

. .B.2d.l2p, 176 Va. 281. 

Wyo.—State ex reL Murane v. Jack, 
70 P.2d 888, 112 AL.R. 161, re¬ 
hearing denied 71 P.2d 917, 112 A 
L.R. 171. 

65. Tex.—Southwestern Bell TeL Co. 
V. Texas State Optical, Civ App., 
-268 S.W.2d 877.. 

Utah.—Golding v. Schubach Optical 
Co., 70 P.2d 871. 

66. ity ,—^Moore v. Smith, 14 S.W.2d 
1072,-228 Ky. 286, 

QM NT.—O’Connor v. State Board 
of -Parole, 68 N.T.S.2d 726, 270 
App.Div. 98. 


66.10 U.S.—In re McFarlane, 125 F. 
2d 169, 29 C.C.P. A (Patents) 810. 

Roseweb Frocks v, Moe Feln- 
berg-Mor Wiesen, Inc., D.C.N.T., 40 
F.Supp. 979, 

D.C.—^Pox V. Kingsland, 81 F.Supp. 
433, affirmed Marzall v. Pox, 180 
P.2d 45, 86 U.S.APP.D.C. 135. 

67. CJonn.—Grace Hospital Soc. v. 
City of New Haven, 174 A 411, 119 
Conn. 146. 

Ill.—People ex rel. Heydenreich v. 
Lyons, 30 N.B.2d 46, 374 Ill. 567, 
132 A.L.R, 611. 

Gregg V. Town of Bourbonnais, 
64 N.B.2d 106, 327 Ill.App. 263. 
Wash.—State v. Pierce County, 231 
P. 801, 132 Wash. 155, 4$ A.L.R. 
594. 

68. U.S.—Grose v. U. S., 97 Ct.CL 
383. 

CaL—Jordan v. Retirement Board, 
San Francisco City and County Em¬ 
ployees Retirement System, 96 P. 
2d 973, 35 C8a.App.2d 653. 

Mo.—State ex rel. Palmer v. Thomp¬ 
son, 297 S.W. 62. 317 Mo. 903. 

N.J.—Eckert v. New Jersey State 
Highway Dept, 64 A2d 221, 1 N.J. 
474. 

N.T.—O’Brien v. Tremaine, 33 N.E.2d 
536. 286 N.T. 233. 

O’Brien v. Tremaine, 22 N.T.S. 
2d 647, 175 Misc. 67, affirmed 24 
N.T.S.2d 451, 261 App.Dlv. 71. 

affirmed 33 N.E.ad 636, 285 N.T. 
283. 

Humbeutel v. City of New Tork, 
125 N.T.S.2d 198. affirmed 131 N.T. 
S.2d 445, 283 ApixDiv. 1011. 

Ohio.—Stark v. Schneider, App., 72 
N.B.2d 118. 

68.5 R.L—^Rhode Island Hospital 
Trust Co. V. Proprietors of Swan 
Point (Cemetery,- 8 A2d 236, 62 R.I. 
83, reheard 7 A2d 205, 63 R.L 79. 
Wia—In re Butter’s Will, 1 N.W.2d 
87, 239 Wis. 249. 

69. Cca. —Hunstock v. Estate De¬ 
velopment Corporation, 138 P.2d 1, 

22 CaL2d 205, 148 AL.R. 968. 

DeL—Syracuse Trust Co. v. Keller, 

166 A 327, 5 W.W.Harr. 304. 

Md.—^North V. Town Real Estate 
Corp., 60 A2d 665, 191 Md. 212. 
Minn.—^Bloom v. American Exp. Co., 

23 N.W.2d 670, 222 Minn. 249. 

Mo.—State ex reL Minihan v. Aron¬ 
son, 165 aw.2d 404, 350 Mo. 809. 

N.T.—^Baumgartner v. Baumgartner, 
77 N.T.S.2d 668, 273 App.Div. 411. 
N.C—Stevens v. Cecil, 199 SJB. 161, 
214 N.a 217. 

Vt—State V. Elks Club of Montpelier, 
8 A2d 678, 110 Vt 897. 

Va.—Narrows Grocery Co. v. Bailey, 
170 as. 780, 161 Va. 278. 
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70. Mo.—state ex reL St. LkjuIs 
C ooperage Co. v. Green, App., 92 
S.W.2a 930. 

N.J.—Carrick v. First Criminal Court 
of Jersey City, 20 A.2d 609, 126 N. 
J.Law 598. 

71. N.T.—re Sliupack's Estate, 
287 N.Y.S. 184, 158 Misc. 873. 

72. S.D.—State v. Beeves, 184 N.W. 
993, 44 S.D. 568. 

72.S Mo.—Jensen v. Wilson Tp., Gen- I 
try County, 145 S.W.2d 372, 346 
Mo. 1199. 

Fuads la custody of state 
Whether funds paid into court for 
many years unclaimed by owners and 
taken into custody of state should be 
kept invested by state or interest 
credited thereon are questions of pol¬ 
icy for Legislature. 

N.Y.—^Moufang v. State, 65 N.E.2d 
321, 295 N.Y. 121. 

72.10 Mich.—^Prince v. Auditor (2ien- 
eral of Michigan, 297 N.W. 223, 
297 Mich. 157, 

73. U.S.—^Mississippi Power & Light 
Co, V. Memphis Natural Gas Co., 
CCAMiss., 162 F.2d 388, certio¬ 
rari denied 68 S.Ct 82, 332 U.S. 770, 
92 L.Ed. 355. 

In re Electric Bond & Share Co., 
D.aN.Y., 113 P.Supp. 547. 

Ala.—MitcheU v. City of Mobile, 13 
So.2d 664, 244 Ala. 442. 

Plau—Cooper v. Tampa Electric Co., 

17 So.2d 785, 164 Fla. 410—^Miami 
Bridge Co. v, Miami Beach By. Co., 

12 So.2d 438, 152 Fla. 458. 

Hawaii.—^Territory v. Inter-Island 
Steam Navigation Co., 83 Hawaii 
890. 

Ind.—State ex rel. Evansville City 
Coach Lines v. Bawlings, 99 N.E. 

2d 597, 229 Ind. 552. 

Ky.—Kentucky Utilities Co. v. City 
of Paris, 179 S.W.2d 676, 297 Ky. 
440. 

Mich.—^In re Manufacturer's Freight 
Forwarding Co., 292 N.W. 678, 294 
Mich. 57—City of JOetroit v. Public 
UtUities Commission, 286 N.W. 368, 
288 Mich. 267. 

N-J.—Atlantic City Sewage Co. v. 
Board of Public Utility Com'rs, 29 
A2d 850, 129 N.J.Law 401. 

N.Y.—Marony v. Applegate, 42 N.Y. 

S.2d 788!, 26$ App.Div. 412. 

Ohio.—City of Marietta v. Public 
Utilities Commission, 74 N.E.2d 74, 
143 Ohio St 173. 

Hocking Glass Co. v. Ohio Light 
6 Power Co., 11 Ohio App. 80. 

Or.—Central Lincoln People's Utility 
Dlst V. Smith, 133 P.2d 702, 170 
Or. 356. 

Pa.—Smith V, Pennsylvania Public 
Utility Commission, 101‘A.2d 485, 
174 PaSuper. 252. 


S.D.—^Application of Northwestern 
Bell TeL Co., 6 N.W.2d 166, 69 S.D. 
36. 

Tex.—City of Houston v. Southwest¬ 
ern Bell Tel. Co., Civ. App., 263 S.W. 
2d 169—^Rio Grande VfiClley Gas Co. 
V. Ford, Civ. App., 169 S.W.2d 263, 
affirmed 174 S.W.2d 479, 141 Tex. 
525. 

Utah.—^Utah Power & Light Co. v. 
Public Service Commission, 152 P. 
2d 542, 107 Utah 155. 

Wls.—^Wisconsin Power & Light Co. 
V. Public Service Commission, 284 
N.W. 586, 231 Wis. 390, rehearing 
denied 286 N.W. 892, 231 Wls. 890 
—Central Wisconsin Power Co. v. 
Wisconsin Traction Light Heat & 
Power Co., 209 N.W. 766, 190 Wia 
657. 

Notlos sad heartug tm to rates 
U.S.—^Mississippi Power Co. v. City 
of Aberdeen. D.C.Miss.. 11 F.Supp. 
95L 

FurohaM by city 

Utah.—^Utah Power it Light Co. v. 

Ogden City, 79 P.2d 61. 

73.5 Ohio.—Standard "Tote" Inc., v. 
Ohio State Racing Commission, 
Com.PL, 121 N.B.2d 468. 

74. U.S.—^Missouri Pac. R, Co. v. IT. 
S.. Ct.Cl., 46 S.Ct 598, 271 U.S. 60S, 
70 L.Bd. 1108. 

Baltimore & O. B. Co. v. Thomp¬ 
son, I).C.Mo., 80 F.Supp. 670—^U. 
S. V, Northern Pac. By. Co., D.C. 
Minn., 72 P.Supp. 528. 

Neb.—Nielsen v. Chicago, B. & Q. B. 

Co., 4 N.W.2d 669, 141 Neb. 684. 
N.T.—Long Island R. Co. v. State, 
57 N.Y.S.2d 168, 186 Mlsc. 646. 

Or,—Union Pac. R. Co. v. Anderson, 
120 P,2d 678, 167 Or. 687. 

Tex.—City of Beaumont v. Priddie, 
ClvA.pp., 65 S.W.2d 434, reversed 
on other grounds Texas & N. O. R. 
Co. V. Priddie, 95 S.W.2d 1290, 127 
Tex. 629. 

743 CaL—Rombotis v. Fink, 201 P. 
2d 588, 89 CaLApp.2d 378. 

74.10 N.J.—^Borg v. Board of State 
Canvassers of New Jersey, 35 A2d 
219, 131 N.J.Law 105—Fenias v. 
Reichensteln. 11 A.2d 813, 124 N.J. 
Law 202. 

Vt—Denlcore v. City of Burlington, 

70 A2d 682, 116 Vt. 138. 

76. N.Y.—Universal C. I. T. Credit 
Corp. V. Horton, 88 N.Y.S.2d 666, 
179 Miec, 222. 

Tex.—Benge v. Foster, CivJLpp., 74 
S.W,2d 642, error refused. 

76. N.C.—^Rabb v. Covington, 2 S.E. 

2d 706, 216 N.C. 672. 

Pa.—Commonwealth v. Zasloff, 8 A. 

2d 801, 137 Pa.Super. 96, affirmed 
13 A2d 67, 888 Pa. 457, 128 A.L.R. 
1120. 


R.I.—^Arnold v. Chandler Motors of 
Rhode Island, 123 A. 85, 45 R.L 
469. 

77. Colo.—Krogh v, Danielson, 213 
P. 996, 73 Colo. 135. 

Ill*—^People ex reL Carruthers v 
Cooper, 89 N.B.2d 40, 404 Ill. 396 
—People V. Deatherage, 81 N.B.2d 
681, 401 IlL 25—^Berman v. Board 
of Education of City of Chicago 
196 N.E. 464, 860 IlL 635, 99 ALB.' 
1029. 

People ex reL Small v. Board of 
Education of Community Unit 
School Dlst No. 202 of Payette 
County. 99 N.B.2d 885. 843 HLApp. 
562. 

Ind.—Young v. State ex rel. School 
City of Gary, Lake County, los 
N.B.2d 481, 230 Ind. 316—School 
City of East Chicago v. Sigler, 36 
N.B.2d 760, 219 Ind. 9, 136 AL.R 
1149. 

Ky-—Commonwealth v. Mullins, 160 
S.W.2d 668, 28$ Ky. 242—Cowan v. 
Pursifull, 63 S.W.2d 788. 250 Ky, 
670. 

Mass.—Hayes v. City of Brockton, 48 
N.E.2d 683, 813 Mass. 64L 
Mich.—Chapel v. Allen, 54 N.W.2d 
209, 334 Mich. 176—School Dlst Na 
1, Fractional, South, Lansing Tp. 
V. School Dist. of City of Lansing, 
60 N.W.2d 160, 831 Mich. 623— 
Behberg v. Board of Education of 
Melvlndale Ecorse Tp. School Dist 
No. 11, Wayne County, 48 N.W.2d 
142, 330 Mich. 541—Brldgehampton 
School Dist No, 2, Fractional, of 
CarsonvUle, v. Superintendent of 
Public Instruction, 36 N,W.2d 166, 
323 Mich. 615. 

N.J.—^Lange v. Board of Education 
of Borough of Audubon, Camden 
County, 97 A2d 416, 26 N.J.Super. 
83. 

N.Y.—People ex reL Blkind v. Rosen- 
blum, 64 N.T.S.2d 296, 184 Misc. 
916, aflirmed 56 N.T.S.2d 626, 269 
App.Div. 859, appeal denied 58 N. 
Y.S.2d.338, 269 App.Div. 946, appeal 
denied 66 N,B.2d 692, 295 N.T. 824, 
affirmed 68 N.E2d 84, 295 N.T. 929 
—Hendley v. Marshall, 14 N.T.S.2d 
571. 172 Misc. 41. 

Ohio.—Board of Education of City 
School Dist of Cleveland v. Fer¬ 
guson. App., 89 N.B.2d 196. 

Or.—School District No. 4, Lane 
County V. Bayly, 286 P.2d 911, 192 
Or. 548—Taggart v. School Dist 
No. 1 of Multnomah County, 191 
P. 659, 97 Or. 95. 

S.C.—Culbertson v. Blatt 9 S.E,2d 
218, 194 S.C. 105. 

S.D.—State ex rel. Johnson v. Cotton, 
289 N.W. 71, 67 S.D. 68. 

Tex.—North Common School Dlst v. 
Live Oak County Board of School 
Trustees, 199 S.W.2d' 764, 145 Tex. 
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various purposes,and searches and seizuresJ^-^® 

Further, the general rule against judicial en¬ 
croachment on the legislature’s power to make, re¬ 
peal, and amend laws has also been applied with 

251 -—Mumme ▼. lilaiTS» ^0 S.W.Sd 


respect to sheriffs and constables/* slum clearance 
and public housing,^**® social security and public 
welfare,"^*-^® soldiers’ bonuses/* suits against state 
or United States,** Sunday,taxation,** tax 


31, 120 Tex. 883. 

77 ^ U.S.—Boyer v. Garrett. B.CMd., 
38 F.Supp. 853. amrmed. C.Au. 183 
F.2d 582. certiorari denied 71 S.Ct. 
293. 340 U.S. 912. 96 LiJBkL 669. 

77.10 Okl.—-Mitchell v. State, 127 P, 
2d 211, 74 Okl.Cr. 416. 

78. Miss.—C:aperton v. Winston 
County Fair Ass*n, 158 So. 801, 169 
Miss. 503. 

78.5 Ind.—^Edwards v. Housing Au¬ 
thority of City of Muncie, 19 N.D. 
2d 741, 215 Ind. 380. 

78.10 Me.—State v. Inhabitants of 
Town of Swan's Island, 92 A.2d 324, 

148 Me. 268. 

Ho.—Oliver v. State Social Sec. Com¬ 
mission, App., 184 S.W.2d 774— 
Parks V. State Social Security Com¬ 
mission. 160 S.W.2d 823. 236 Mo. 
App. 1054—Howlett v. State Social 
Security Commission. 146 S.W.2d 
94, 236 Mo.App. 281, certified to, 

149 S.W.2d 806, 847 Mo. 784. 

Hont—State ex reL Lewis and Clark 

County V. State Board of Public 
Welfare, 117 P.2d 269, 112 Mont, 
880—State ex reL Dean v. Brand- 
jord, 92 P.2d 273, 108 Mont. 447. 
N.M.—State ex reL Hughes v, Cleve¬ 
land, 141 P.2d 192, 47 N.M. 230. 
N.T.—Application of Van Marter, 38 
Nr.T.S.2d 677, 268 App.Div. 498, af¬ 
firmed 43 H.m2d 351, 288 N.Y. 729. 

79. N.T.—^In re Craig, 206 N.T.S. 
403. 210 APP.Div. 732. 

80 . n.S.—McMichael v. U. S., D.C. 
Ala, 63 F.Supp. 698—^Phoenix State 
Bank & Trust Co. v. Bitgood, D.C. 
Conn., 28 F.Supp. 899. 

N.T.—Green v. State. 295 N.T.S. 672, 
261 App.Div. 108, affirmed 14 N.B. 
2d 888 , 278 N.Y. 16. 

Pa—^Merchants' Weu^ehouse Co. v. 

Gelder, 36 A.2d 444, 849 Pa 1. 
Pzisoaer’s right to jrae state 
N.Y.—Lehrman v. State, 29 N.Y.S.2d 
685, 176 Misa 1022. 

EL Ky.—Commonwealth v. Phoenix 
Amusement Co.. 44 S.W.2d 880, 241 
Ky, 678. 

92. U,S.—Mcaaln v. C. L R.. Ga, 61 

S. Ct 373, 811 U.S. 527, 85 L.Ed. 
319—^Tait V. Western Maryland Ry. 
Co., Md., 58 S.Ct, 706, 289 U.S. 620. 
77 HBcL 1406—^L»ang v: Commis¬ 
sioner of Internal Revenue, 63 S. 
Ct 584, 289 U.S. 109, 77 HEd. 1066. 

Hoflerbert v. Anderson Oldsmo- 
bile, Inc., GA-Md,, 197 F.2d 604— 
Royal Iioan Co. v. U. S.. C.CA-Mo.. 
154 F.2d 656—Dixie Margarine Co. 

T. Shaefer. C.C.A.Tenn.,' 189 F.2d 


221, certiorari denied 64 S.Ct. 789, 
321 U.S. 791, 88 L.Ed. 1081—Hel¬ 
vering V. A1 worth Trust, C.CA^8, 
136 F.2d 812—Heininger v. C. I. R. 
aC.A7. 133 P.2d 567, affirmed 64 
S.Ct. 249, 320 U.S. 467, 88 L.Bd. 
171—Sabine Transp. Co. v. C. L R.. 

C.C.ATex.. 128 F.2d 946. affirmed 
63 S.Ct. 569, 318 U.S. 306, 87 L..Ed. 
773—Stokes v. C. I. R.. C.CJl.3, 124 
P.2d 336—^Foley Securities Corp. v. 

C. I. R., C.CJL8. 106 F.2d 781— 
Cliffs Corp. V. U. S.. 103 F.2d 77, 
certiorari denied 60 S.Ct. 91, 308 

U. S. 676, 84 L.Ed. 482—Lilly v. 
Smith, C.C,A.Ind., 96 F.2d 341, mo¬ 
tion denied 59 S.Ct. 1040, 307 U.S. 
661, 83 L.Ed. 1530—AJuminum Co. 
of America v. U. S., CC.A.Pa, 67 F. 
2d 172, certiorari denied 54 S.Ct. 
441, 291 U.S. 666, 78 L.Bd. 1057— 
Delaware St H. Co. v. Commissioner 
of Internal Revenue, C1C.A., 65 F. 
2d 292, certiorari denied 54 S.Ct. 
89, 290 U.S. 670, 78 L.Bd. 579— 
Butterworth v. Commissioner of 
Internal Revenue, C.CA-. 63 F.2d 
944, affirmed Helvering v. Butter^ 
worth. 64 S.Ct 221, 290 U.S. 365, 
78 L-Bd. 366—F. T. Dooley Lum¬ 
ber Co. V. U. a, C.C.A.Ark., 68 F. 
2d 384, certiorari denied 54 S.Ct. 
68 , 290 U.S. 640, 78 L.Bd. 556— 
Lewis V. White, D.C.Ma8S., 56 F.2d 
390, appeal dismissed. C.C.A., White 

V. Lewis, 61 F.2d 1046—^Riverdale 
Co-op. Creamery Ass'n v. Commis¬ 
sioner of Internal Revenue, C.C.A, 
48 F.2d 711. 

Hess V. U. S., D.C.Minn., 74 F. 
Supp. 135—Pennsylvania R. Co. v. 

U. S., CLCL, 70 F.Supp. 696—State 
SL Trust Co. v. U. S., D.C.Mass., 
59 F.Supp. 467, affirmed, C.CA.., 151 
F.2d 1022—Spirella Co. v. McGow¬ 
an, D.C.N-Y., 62 F.Supp. 302—Braun 

V. U. S., 46 F.Supp. 993, 98 Ct.CL 
176—Hall V. U. a, 48 F.Supp. 130, 
95 CLCl. 539, certiorari denied 62 
act. 944 , 816 US. 664, 86 L.Bd. 
1740, rehearing denied 62 S.Ct. 1105, 
316 U.S. 709, 86 L.Bd. 1776—^First 
Nat. Bank & Trust Co. v. Glenn, 

D. C.Ky., 36 F.Supp. 562—^In re Roy- 
al-Wilhelm Furniture Co., D.C. 
Mich., 23 F.Supp. 993—U. S, v. One 
Chevrolet Truck Automobile, Mo¬ 
tor No. E-4148408 and 1,800 Pounds 
of Sugar, D.aVa., 8 F.Supp. 271. 

U. S. V. Philadelphia, B. & W. R. 
Co., D.OPa., 262 F. 188. 

Ringk St Co. V. U S., 10 CtCust. 
App. 107. 

Ala.—State v. Commercial Loan Co., 
88 So.2d 671, 251 Ala. 672. 

Ark.—^Mann v. McCarrolL 130 S.W.2d 
721, 198 Ark. 628 — ^U-Drive-Bm Cot- 
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poration v. Wiseman, 76 S.W.2d 
960, 189 Ark. 1163. 

CaL—^Miller & Lux v. Board of Sup'rs 
of Madera County, 208 P. 304, 189 
Cal. 254. 

Cullinan v. McColgan, 183 P.2d 
115, 80 Cal.App.2d 976—^People v. 
Pacific Guano Co., 132 P.2d 254, 55 
CaLApp.2d 845, followed in People 
V. Berry, 132 P.2d 257, 55 CaL App. 
2d 945—Reclamation Dist. No. 684 
V. East Bay Municipal Utility 
DisL, 266 P. 969, 91 Cal.App. 143. 

Conn.—Forman Schools v. Town of 
Litchfield, 54 A.2d 710, 134 Conn. 1. 

Fla.—State ex reL Seaboard Air Line 
R. Co. V. Gay. 85 So.2d 403, 160 
Fla. 445. 

Ill.—^People ex reL Schreiner v. 
Courtney, 43 N.E.2d 982, 380 IlL 
171—^Tumverein “Lincoln” v. Board 
of Appeals of Cook County, 192 N. 

E. 780, 358 111. 135—Pox v- Max¬ 
well, 187 N.E. 166, 863 DL 172— 
D. L. Lee Pub. Co. v. St. Clair 
County, 173 N.EL 274, 341 BL 257 
—O'Gara Coal Co. v. Emmerson, 
156 N.E. 814, 326 IXU 18. 

Iowa.—^In re Assessment of Taxes 
against Van Dyke, 294 N.W, 319, 
229 Iowa 295—^Linn County v. 
Steele, 273 N.W. 920, 110 A.L.R. 
1492—State v. Lagomarcino-Grupe 
Co., 223 N.W. 512, 207 Iowa 621—In 
re Elite's Estate, 187 N.W. 585, 194 
Iowa 129, 24 A.L.R. 850. 

—Warren County, Miss. v. Hester, 
54 So.2d 12, 219 La. 763, certiorari 
denied 72 S.Ct. 167, 342 U.S. 877, 
96 L.Ed. 659. 

Mass.—Commissioner of Corporations 
and Taxation v. Hale, 53 N.E.2d 675, 
316 Mass. 666—^De Cordova v. Com¬ 
missioner of Corporations and Tax¬ 
ation, 50 N.E2d 7, 314 Mass. 371— 
U. S. Trust Co. V. Commissioner of 
Corporations and Taxation, 13 N.E. 
2d 6, 299 Mass. 296, certiorari de¬ 
nied 59 S.Ct. 359, 305 US. 659, 83 
L.Bd. 427. 

Mo.—State ex reL Transport Mfg. & 
EcLuipment Co. v. Bates, 224 S.W.2d 
996, 359 Mo. 1002—State ex reL and 
to Use of Benson v. Union Elec. 
Co. of Mo., 220 S.W.2d 1, 359 Mo. 
35. 

Mont.—State v. Jones, 261 P. 856, 
80 Mont. 574, 60 A.L.R. 551. 

Neb.—^Erickson v. Nine Mile Irr. 
DisL, 192 N.W. 694, 109 Neb, 189. 

N.Y.—Stewart v. Carrington, 119 N. 
Y.S.2d 778, 203 Misc. 543. 

In re Wyatt's Estate, 66 N.Y.S. 
2d 667. 

Ohio.—National Tube Co. of New Jer¬ 
sey V. Tax Commission of Ohio, 
App., 81 NJS.2d 486—Linch v. 
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sales,tenancy by entirety,*^-^® trade-marks,®^*^® utility districts,®®*^® unincorporated associa- 
traffic regulations,®® trial and court practice and tions,®®*^® unfair competition and restraint of 
procedure,®^ trusts,®® unemployment insurance,®®*® trade,®® United States,®^ usury,®® venue,villag- 


Heuck, 1$ N.R2d 613, 58 Ohio App. 
406—Commission of Ohio v. 
Commerce Guardian Trust & Sav¬ 
ings Bank, 157 N.E. 428, 24 Ohio 
App. $31. 

Snook-Veith Lumber Co. v. Tax 
Commission, 7 Ohio Supp. ISO— 
State ex rel. Seeds v. BCislop, 3 Ohio 
Supp. 281. 

Pa.—Appeal of Fidel ity-Philadelphia 
Trust Co., 10 A2d 547, 337 Pa. 34, 
129 AL.R. 265. 

Tenn.—^American Bemberg Corp. v. 
Carson. 219 S.W.2d 169. 188 Tenn. 
263—^Tennessee Gas Co. v. McCan- 
less, 199 S.W.2d 108, 184 Tenn. 887 
—Shelby County v. McCanless, 168 
S.W.2d 63. 

Tex.—Creager v, Hidalgo County Wa¬ 
ter Improvement Dist. No. 4, Com. 
App., 283 S.W. 151. 

Va.^—^Rixey's Ex'rs v. Commonwealth, 
99 S.H. 573, 125 Va. 337, rehearing 
denied 101 S.E. 404, 125 Va. 337, 
dismissed Virginia Trust Co* v. 
Commonwealth of Virginia, 41 S.Ot. 
322, 255 U.S. 561, 65 LJSd. 78$. 

XTo tax caa he imposed or extended 
by judicial construction. 

Colo.—City and County of Denver v. 

Lewin, 105 P.2d 854. 106 Colo. 331. 
Me.—Scavone v, Davis, 45 A2d 787, 
142 Me. 45. i 

N.X—^MacGregor v. Martin, 20 A2d | 
427, 126 N.J.Law 492. 

Pa.—Appeal of Rleck-McJTunkin Dai¬ 
ry Co., 39 A2d 269, 156 Pa.Super. 

9. 

82.5 Ark.—^Brown v. Wall, 176 S.W. 

2d 707, 206 Ark. 576. 

Mich.—Sparks v. Auditor General, 290 
N.W. 327, 292 Mich. 58. 

Pa.—Appeal of Imperial Cardiff Coal 
Co., 40 A2d 163, 156 Pa.Super. 801. 

82.10 Or.—Wenker v. Xjandon, 88 P. 
2d 971,161 Or. 265. 

Pa.—Fate v. Pate Co., 92 Pittsb.Leg. 

J. 558. 

82,15 U.S.—PhUco Corp. v. Phillips 
Mfg. COm C.CA.I1L, 133 F.2d 663, 
148 AL.R. 125. 

D.C.—Cook V. WatsoUi 208 P.24 629, 
93 U.SAppJ[>.a 150. 

Bed CtosB 

U.S,—Federal Trade Commission v. 
A. P. W. Paper Co.. 66 S.Ct. .932, 
828 D.S. 193, 90 L.i:d. 1165. 

83. Ark.—State v. Bryant, 241 S.W. 

2d 473, 219 Ark. 313. 

Ihd.—Hargis v. State, 44 N.B.2a 807, 
220 Ind: 429. 

Md.—Emery, to Use of Calvert Ins. 
Co. V. P. P. Asher, Jp, dfc Sons, 76 
A.2d 33$, 196 Md. 1. 

Mich.—Gallagher v. Walter, 299 N.W. 
311, 299 Mich. 69. 

N.T.—People v. Hildebrandt, 126 N.B. 
2d 877, 808 N.T. 887w 


Ohio.—State v. Wells, 64 N.H.2d 693, 
146 Ohio St. 131. 

Tenn.—^Maxwell v. Kirkpatrick, App., 
116 S.W.2d 840. 

Tex.—State v. Ferguson, 126 S.W. 2d 
272, 133 Tex. 60. 

W.Va.—^Darnall Trucking Co. v. 
Simpson, 12 S.B.2d 616, 122 W.Va. 
656, appeal dismissed 61 S.Ct. 1121, 
313 U.S. 549, 85 Ii.Bd. 1514. 

84. Ala.—Harris v. State, 143 So. 

242, 25 Ala.App. 215. 

CaL—Keidatz v. Albany, 249 P.2d 264, 
39 Cal.2d 826. 

Sherman v. Panno, 277 P.2d 80, 
129 Cal.App.2d 875. 

Fla,—Pepper v. Pepper, 66 S6.2d 280 
*—^Petition of Florida State Bar 
Ass*n for Promulgation of New 
Florida Rules of Civil Procedure, 
199 So. 57, 145 Fla. 223. 

Ga.—^Lovett v. Sandersvflle R. Co.> 33 
S.B.2d 905, 199 Ga. 238, answer to 
certified auestion conformed to, 34 
S.E.2d 664, 72 Ga.App. 692. ^ 

DL—^Reese v. Laymon, 119 N.B.2d 
271, 2 I11.2d 614. 

People ex rel. Harty v. Gulley, 
119 N.B.2d 540, 2 IllApp.2d 821— 
Standard Oil Co. v. Town of Pat¬ 
terson. 21 N.B.2d 12, 300 IlLApp. 
385. 

Pa,—^In re Objections to Nomination 
Papers of “Socialist Labor/^ 1 A.2d 
831, 832 Pa. 78, 

85. Ala,—^Bates v. Jones, 189 So. 
242, 224 Ala. 82. 

D.C,—Gertman v. l^dick, 123 F. 2 d 
.924. 75 U.S.APP.D.C. 48, 162 AL..R. 
645, certiorari denied 63 S.Ct. 917, 
316 U.S, 824, 86 L.Bd. 1220. 

N.Y.—In re Horowitz* Estate, 80 N.T. 
S.2d 286, 192 Misc. 556—^In re.Leb¬ 
er’s Wm, 67 N.Y.S.2d 767, 185 Misc. 
1019—^In re Reckford*s Estate, 46 
„ N.T.S.2d 898, 181 Misc. 211—In re 
Hurlbut’s Estate, 44 N.T.S.2d 460, 
180 Misc. 681—Li re Grossman's 
Estate, 283 N.Y.S. 823, 157 Misc. 
164, afilrmed In re T^rebourg, 294 N. 
Y.S. 942, 250 App.Div. 503. 

85.5 Alaska.—Aragon v.. Unemploy¬ 
ment Compensation Commission of 
Territory of Alaska, 10 Alaska 286. 
Cal.*^—California' Employment ' Com¬ 
mission V. Kovacevich, 165 P,2d 
917, 27 CaL 2 d 546. 

Louis Eckert Brewing Co, v. Un¬ 
employment Reserve Commission, 
119 P. 2 d 227, 47 CalApp.2d.844, 

Colo.—^Industrial Commission v. 
Northwestern Mut Life Ins’. Co., 
88 P.2d 560, 103.Colo. 660. 

Iowa—Equitable Life Insl Co. v. 
Iowa Employment Security Com¬ 
mission, 2 N.W* 2 d 262, 231 Ibwa 
889, 139 A.Xi.R.' 886 *—Iowa Public 
Service Co. v. Rhode, -298 N.W. 794, 
230 Iowa 76L j 


Ky.—^Barnes v. Indian Refining Co, 
134 S.W.2d 620, 280 Ky. 811. 

Md.—^Tucker v. American Smelting & 
Refining Co., 55 A2d 692, 189 Md 
260. 

Mich.—Copper Range Co. v. Michigan 
Unemployment Compensation Com¬ 
mission, 31 N.W. 2 d 692, 320 Mich. 
460. 

N.H.—Sulloway v. Rolfe, 47 A2d 109 
94 N.H. 85. 

N.J.—Texas Co. v. New Jersey Unem¬ 
ployment Compensation Commis¬ 
sion, 48 A 2 d 918, 134 N.J.Law 614 
—^Naidech v. U. C. C. of N. J., 46 
A2d 734, 134 N.J.Law 232, 

Ohio.—^Brown-Brockmeyer Co. v. 

Board of Review, Bureau of Unem¬ 
ployment Compensation, 45 N.B. 2 d 
162, 70 Ohio App. 870. 

Or.-Layman v. State Unemployment 
Compensation Commission, 117 P. 
2d 974, 167 Or. 879, 136 AL.R. 1468. 
Pa—^American Steel & Wire Co. of N. 
J. V. Unemployment Compensation 
Board of Review. 66 A2d 288, 161 
PaSuper. 622. 

S.Ci—Johnson v. Pratt, 20 S.E. 2 d 865, 
200 S.C. 315. 

85.10 Or,—Central Lincoln Peoples’ 
Utility. Dist. V. Smith. 183 P.2d 702, 
170 Or. 356. . 

85.15 Colo.-—^Thomas v, Dunne, 279 
P.2d 427. . . 

88 . U.'S.— U. 8, V. Celanese Corp. of 
America D.C.N.Y., 91 F.Shpp, 14— 
Miles Laboratories v. Seignious, D. 

, C.S.C.,. 80 F.Supp. 649—Paramount 
Pictures v, L.anger, D.C.n’d„ 23 F. 
Supp. 890, reversed as moot 59 S.Ct. 
641, 806 U.S. 619, 83: L.Ed. 1025. .. 
D.C.—^American Medical Ass'n v. V. 
S., 180 F» 2 d 233, 76 U.S.App.D.C. 70, 
affirmed 63 S.Ct 826, 317 U.S. 619, 
87 L.Bd. 434. ' 

87. D.C.—Haskins Bros. & Co. v. 
Morgenthau, 85 F.2d 677, 66 App. 
D.C. 178, certiorari denied 67 S.Ct. 

. 118, 299, U.S. . 688 , 81 L.Bd. 433. , 
88 - Fla—Hagan v. Neeb, .140 So. 
916, 105 Fla 2 97,. rehearing denied 
148 Bo. 124, 106 Fla 297. 

Tex.—^Hamed v.‘ JS^Z Finance Co., 264 
S.W.2d 81, 151 Tex. 641—Ex parte 
Hughes, 129 S.W.2d 270, *1:88 Tex. 
605. > 

Utah.—Seaboard Finance Co, v. Wah- 
len, 260 P.2d 556. . ^ 

'89. U.S^—U. S. V. NaUonal. City 
Lines. Cal., 68 S.Ct. 1169, 884 U.S. 
573, 92 L.Ed. 1584, rehearing denied 
68 S.Ct 1526, 384 U.S. 862, 92 LJkL 
1781. 

Ark.—Alexander v. BuA 184 S.W.2d 
•519, 199 Ark. 562. , 

CaL—^Heffernan v. Bennett & Armour, 

, 146 P.2d 482. 63 CalApp.2d 178. . 
HL—People v. Scott. 157 N.E. 247, 
326 DL 827. . . . . , 
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Mo.—Hankins v. Smarr, 137 S.W>2d 
499» 345 Mo. 973. 

Tex.—Shaver v. Hughes, Civ.Api>., 214 
S.W.2d 176. 

Wash.—State v. Joiner, 244 F. 551, 
138 Wash. 212. 

Power to supervise adxuiuistratioiL of 
Justice 

General power of supreme court to 
supervise the administration of Jus¬ 
tice in federal courts does not extend 
to disregarding a validly enacted and 
applicable statute or permitting de¬ 
parture from it, even in such matters 
as venue. 

Xj.s. —U. S. V. National City Lines, 
Cal.. 68 S.Ct. 1169. 834 U.S. 678, 
92 L.Hd. 1584, rehearing denied 68 

S. Ct. 1526, 334 IT.S. 862, 92 L.Ed. 
1781. 

89Ji N.T.—^Taylor v. Dudley, 115 N. 

T. S.2d 686, 203 Misc. 1024. 

90. Ariz.—^Bristor v. CSieatham, 240 
P.2d 185, 73 Arlz. 228, reheard 255 
P.2d 178, 75 Ariz. 227. 

Colo. — ^Ellls V. Moses. 230 P. 802, 76 
Colo. 214. 

N.C.—^Lewter v. Abercrombie Enter¬ 
prises, 82 S.E.2d 410, 240 N.a 899. 
9L Md.—Cahill v. Mayor and City 
Council of Baltimore, 196 A. 305, 
173 Md. 450. 

92 . Cal.—^In re Appenfelder*s Es¬ 
tate, 278 P. 473, 99 CaLApp. 830. 

IlL—Ater v. McClure, 161 N.B. 129, 
329 ni. 519. 

Mo.—^Robertson v. Jones, 136 S.W.2d 
278, 345 Mo. 828. 

N.J.—In re Sutterlln’s Will, 128 A. 
624, 98 N.J.EQ. 307, reversed on 
other grounds 182 A. 115, 99 N.J. 
Ea. 363. 

93. Md.—O’Connor v. Estevez, 35 A. 
2d 148, 182 Md. 54L 

N.T.—Munzer v. State, 41 N.T.S.2d 
98. 

Ohio.—Swetland v. Miles, 180 N.B. 

22, 101 Ohio St. 50L 
Wash.—Campbell v. Campbell, 263 
P. 967, 146 Wash. 478. 

94. Ala.—^Briggs v. Tennessee Coal, 
Iron & R, Co., 197 So. 17, 240 Ala. 
44—Sloss-Sheffield Steel & Iron Co. 
V. Brown, 153 So. 642, 228 Ala. 460 
—Nichols V. St. Louis & S. P. R. 
Co., 151 So. 847, 227 Ala. 592, 90 
AL.R. 842. 

Ariz.—^Tovrea Packing Co. v. Tapia, 
163 P.2d 852, 63 Ariz. 503—Rowe 
V. Goldberg Filin Delivery Lines, 
72 P.2d 432. 

CaL—State Compensation Ins. Fund 
V. Industrial Accident Commission, 
116 P.2d 173, 46 Cal.App.2d 626— 
Sullivan v. Tait, 101 P.2d 145, 38 
CaLApp.2d 185. 

Colo.-^Industrlal Commission v. Pa¬ 
cific 3Smp. Ins. Co., 197 P.2d 157, 
118 Colo. 496—London Guarantee & 
Accident Co. v. Sauer, 22 P.2d 624, 
92 Colo. 565—^London Guarantee & 


Accident Co. v. Industrial Commis¬ 
sion of Colorado, 242 P. 680, 78 
Colo. 478. 

Del.—General Motors Corp. v. Tacca- 
rini, 97 A2d 560. 

D.C.—Marlin v. Cardillo, 95 P.2d 112, 
68 App.D.C. 201. 

Idaho.—Lockard v. St, Maries Lumber 
Co.. 285 P.2d 473, 76 Idaho 606. 

IlL—City of West Frankfort v. Indus¬ 
trial Commission, 94 N.E.2d 413, 

• 406 JXL 462—City of Chicago v. In¬ 
dustrial Commission, 125 N.E. 705, 
291 IlL 23. 

Ind.—Pittsburgh. C.. C. & St L. R. 
Co. V. Parker, 132 N.E. 372, 191 
Ind. 686, 19 AL.R. 751, rehearfng 
denied 134 N.E. 890, 191 Ind. 686, 
19 AL.R 751. 

Iowa.—^Pierce v. Bekins Van & Stoi^ 
age Co., 172 N.W. 191, 186 Iowa 
1346. 

Kan.—Campos v. Garden City Co., 201 
P.2d 1017, 166 Kan. 352—Brewing- 
ton V. W. IT. TeL Co., 183 P.2d 872, 
163 Kan. 534. 

Ky.—^Nolley v. Diamond Coal Co., 165 
S.W.2d 841, 291 Ky. 849—Harrison 
V. Tierney Mining Co., 124 S.W.2d 
757, 276 B:y. 637—Clover Fork Coal 
Co. V. Brown, 121 S.W.2d 702, 275 
Ky. 280. 

La.—^Ford v. Louisiana & A. Ry. Co., 
App., 196 So. 403. 

Me.—Case of Simpson, 66 A2d 417, 
144 Me. 162. 

Md.—^Bata Shoe Co, v. Chvojan, 52 A. 
2d 106, 188 Md. 153—Gorman v. 
Atlantic Gulf & Pacific Co., 12 A. 
2d 526, 178 Md. 71—Cambridge Mfg. 
Co. V. Johnson, 153 A 283, 160 
Md. 248—Gunter v. Sharp & Dohme, 
161 A 134, 159 Md. 438—Sea Gull 
Specialty v. Snyder, 134 A 133, 
151 Md. 78. 

Mass.—Case of Robinson, 71 N.E.2d 
287, 820 Mass. 698—Armburg v. 
Boston & M. R. R., 177 N.E. 665, 
276 Mass. 418, 80 AL.R. 1408, af¬ 
firmed Boston & M. R. R. v. Arm¬ 
burg, 62 S.Ct. 836, 286 U.S. 834, 76 
LuBd. 729. 

Mich.—^Fowler v. Muskegon County, 
65 N.W.2d 801, 840 Mich. 522— 
Bovee v. Robert Gage Coal Co., 60 
N.W.2d 878, 332 Mich. 259—Fahey 
V. Davis, 196 N.W. 46, 224 Mictu 
37L 

—iPehland v. City of St. Paul, 9 
N.W.2d 349, 215 Minn. 94—Hyett v. 
Northwestern Hospital for Women 
and Children, 180 N.W. 552, 147 
Minn. 413.. 

Mo.—Sayles v. EAnsas City Structure 
al Steel Co., 128 S.W.2d 1046, 344 
Mo. 766—State ex rel. Mills v. Al¬ 
len, 128 S.W.2d 1040, 344 Mo. 743— 
Elihinger v. Wolf House Furnish¬ 
ing Co., 85 S.W.2d 11, 337 Mo. 9. 

Wright V. Pierson, 196 S.W.2d 
619, 238 Mo.App. 1157—^Brollier v. 
Van Alstine, 163 S.W.2d 109, 236 
Mo.App. 1233—^Rucker v. Blanke 
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Baer Extract & Preserving Co., 
App.. 162 S.W.2d 345—Parker v. St. 
Louis Car Co., App., 145 S.W.2d 
482—Crevisour v. Hendrix, 136 S. 
W.2d 404, 234 Mo.App. 1012—Glaze 
V. Hart, 36 S.W.2d 684, 225 Mo.App. 
1205. 

Neb.—^Meyer v. Nielsen Chevrolet Co., 
287 N.W. 849, 137 Neb. 6—Lowe v. 
Chicago Lumber Co. of Omaha, 283 
N.W. 841, 136 Neb. 736. 

N.H.—Dustin v. Liewis, 112 A2d 54. 

N.J.—^Henderson v. Celanese Corp., 
108 A2d 267, 16 N.J. 208. 

N.M.—Sanchez v. Bernalillo County, 
257 P.2d 909, 57 N.M. 217—Gonzales 
V. Sharp & Fellows Contracting 
Co., 179 P.2d 762, 61 N.M. 121. 

N.T.—Kirilolf v. A G. W. Wet Wash 
Laundry, 56 N.B.2d 669, 293 N.Y, 
222 . 

In re Mallia, 77 N.T.S.2d 739, 273 
App.Div. 391, affirmed Claim of 
Mallia, 86 N.E.2d 577, 299 N.T. 232, 
9 ALi.R2d 636—^Riegle v. Fordon, 
76 N.Y.S.2d 623, 273 App.Div. 213, 
affirmed 81 N.E.2d 101, 298 N.Y. 560. 

N.C.—^Lewter v. Abercrombie Enter¬ 
prises, 82 S.E.2d 410, 240 N.C 399 
—^Haynes v. Feldspar Producing 
Co., 22 S.E.2d 275, 222 N.C 163. 

N.D.—Starkenberg v. North Dakota 
Workmen’s Compensation Bureau, 
13 N.W.2d 396, 78 N.D. 234. 

Ohio.—State ex reL Yuska v. Indus¬ 
trial Commission, 58 N.E.2d 214, 
144 Ohio St. 187—State ex rel. Jon- 
ak V. BeaJl, 24 N.E.2d 826, 136 
Ohio St. 213, appeal dismissed State 
of Ohio ex reL Jonak v. White, 
60 S.Ct. 899, 310 U.S. 609, 84 L.Ed. 
1387, rehearing denied 60 S.Ct. 1094, 
810 U.S. 659, 84 L.Ed. 1422. 

Or.—^Liimatainen v. State Industrial 
Accident Commission, 246 P. 741, 
118 Or. 260. 

Pa—Stauffer v. Hubley Mfg. Co., 30 
A2d 370, 151 PaSuper. 322—Ver- 
sellesi v. Board of Tp. Com’rs of 
Elizabeth Tp., 7 A2d 381, 136 Pa 
Super. 362. 

RL—Gehring v. Linwood Lace 
Works, 108 A2d 614—George A 
Fuller Co. v. Schacke, 45 A2d 175, 
71 RL 322. 

S.C.—^McDowell v. Stilley Plywood 
Co., 41 S.E.2d 872, 210 S.C. 173— 
Manning v. Gossett Mills, 6 S.E.2d 
266, 192 S.a 262—Rudd v. Fairfor- 
est Finishing Co., 200 S.E. 727, 189 
S.C. 188—PhUlips V. Dixie Stores, 
195 S.E. 646, 186 S-C 374. 

Utah.—^Morrison-Merrill & Co. v. In¬ 
dustrial Commission of Utah, 18 
P.2d 295, 81 Utah 363. 

Wash.—Department of Labor and In¬ 
dustries V. Cook, 269 P.2d 962, 44 
Wash.2d 671—Stead v. Department 
of Labor and Industries, 61 P.2d 
1307, 188 Wash 171—Shockey v. 
Royal Baking Powder Mfg. Co., 244 
P. 549, 138 Wash 223. 
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ulates the use to which property may be put.®® The 
rule has also been applied with respect to the Agri¬ 
cultural Adjustment Act,®®-® Civil Aeronautics 
Act,®®*!® Emergency Price Control Act,®®*!® Fair 
Labor Standards Act,®®*^® Federal Employers’ Lia¬ 
bility Act,®®*®® Housing and Rent Act,®®*®® Long¬ 
shoremen’s and Harbor Workers’ Compensation 
Act,®®*®® National Labor Relations Act,®®*^® Public 
Utility Holding Company Act,®®*^® Railway Labor 
Act,®®*®® Selective Service and Training Act,®®*®® 
Suits in Admiralty Act,®®*®® and the Wark Risk In¬ 


surance Act.®®*®® 

§ 151(2). — Determination of Existence 
of Emergency 

Although the matter is subject to Judicial review,. 
Initially and primarily It Is for the legislature to deter- 
mine whether an emergency exists warranting or re¬ 
quiring the enactment of a statute. 

Initially and primarily, it is for the legislature to 
determine whether an emergency exists authorizing 
or requiring the enactment of a statute.®® The leg- 


Wyo ,—re Sikora, 112 P.2d 557, 57 
Wya 67. 

95 . N.J.—Sun Oil Co. v. City of Clif¬ 
ton, 84 A.2d 555. 16 N.J.Super. 265. 
N.T.—Smidt v. McKee, 186 N.B. 869, 
262 N.Y. 378, reargument denied 263 
N.T.S. 936, 239 App.Dlv. 769. 

Andrews v. Town Board of Town 
of Dewitt, Onondaga County, 98 N. 

T. S.2d 494. 

Pa,—Appeal of Flannery, Quar.Sess., 
56 Lack.Jur. 85. 

Wash.—Shields v. Spokane School 
Dlst No. 81, 196 P.2d 852, 31 Wash. 
2d 247. 

95.5 U.S.—^Beatrice Creamery Co. v. 

Anderson, P.C.Kan., 75 F.Supp. 363. 
95.10 U.S.—^Rosenhan v. U. S., C.C.A. 
Utah. 131 F.2d 932, certiorari de¬ 
nied 63 S.Ct. 993, 818 V.S, 790, 87 
L.Ed. 1156. 

95J.S U.S.—Porter ▼. Mohawk 
Wrecking & Lumber Co., C.C.A. 
Mich., 156 F.2d 891, reversed on 
other grounds 67 S.Ct. 1129, 331 

U. S. Ill, 91 KEd. 1375. 

Tex.—A. B. Lewis Co. v. Jackson, 
CivJ^pp., 199 S.W.2d 853, refused! 
no reversible error. i 

95.20 U.S.—Williams v. Jacksonville 
Terminal Co., Fla. & Tex., 62 S.Ct. 
659, 316 U.S. 386, 86 L.Ed. 914, re¬ 
hearing denied 62 S.Ct 909, 315 U.S. 
880, 86 L.Bd. 1224—Pickett v. Un¬ 
ion Terminal Co., Fla. & Tex., 62 S. 
Ct. 659, 315 U.S. 386, 86 L.Ed. 914, 
rehearing denied 62 S.Ct. 909, 315 
U.S. 830, 86 LEd. 1224. 

Lenroot v. Interstate Bakeries 
Corp., C.aA.Mo., 146 F.2d 825— 
Tennessee Coal, Iron & R. Co. v. 
Muscoda Local No. 123, etc., C.C.A. 
Ala., 137 F.2d 176, affirmed 64 S. 
Ct. 698, 321 U.S. 690, 88 L,Bd. 949, 
162 A.LH. 1014, rehearing denied 
64 act. 1267, 322 U.a 771, 88 L.Bd. 
1596 —Vleming v. Hawkeye Pearl 
Button Co., CC.A.Iowa, 113 P.2d 
52. 

Keele v. Union Pac. K. Co., D.C. 
CaL, 78 F.Supp. 678—^Damutz v. 
Wm. Pinchbec]^ Inc., 66 F.Supp. 
667, affirmed, COA.. 158 F.2d 882, 
170 A.LR. 1246—Walling v. Todd, 
D.C.Fa., 52 F.Supp. 62, motion de¬ 
nied 3 F.R.D. 490—Walling v. 
American Needlecrafts, D.C.Ky., 46 
F.Supp. 16, reversed on other 


grounds. CCJL. 139 P.2d 60—Flem¬ 
ing V. ^nton Loose Leaf Tobacco 
Warehouse Co., D.C.Ky., 41 F.Supp. 
255. 

Ky.—J. P. Schneider & Son v. Justice, 
168 S.W.2d 591, 293 Ky. 126. 

N.Y.—Emerson v. Mary Lincoln Can¬ 
dies. 17 N.Y.a2d 851, 173 Misc. 631, 
affirmed 26 N.Y.S.2d 489, 261 App. 
Div. 879, appeal denied 27 N.Y.S. 
2d 462, 261 App.Div. 1044, affirmed 
88 N.E.2d 234, 287 N.Y. 677. 

Ohio.—^Higgins v. Cleveland Buffalo 

Transit Co., 8 Ohio Supp. 187— 
Clint V. Franklin Bargain House. 6 
Ohio Supp. 299. 

, Sflps as part of wages 

The desirability of considering tips 
in setting a minimum wage under 
the Fair Labor Standards Act, that 
is, whether tips from viewpoint of 
social welfare should be counted as 
part of the legal wage, is not for Ju¬ 
dicial decision. 

U.S.—Williams v. Jacksonville Ter¬ 
minal Co„ Fla. & Tex., 62 S.Ct 659, 
815 U.S. 386, 86 L.Ed. 914, rehear¬ 
ing denied 62 S.Ct 909, 316 U.S. 830, 
86 LEd. 1224—Pickett v. Union 
Terminal Co., Fla, & Tex., 62 S.Ct 
659, 315 U.S. 386, 86 L.Ed. 914, re¬ 
hearing denied 62 S.Ct 909, 315 U.S. 
830, 86 L.Ed. 1224. 

95.25 U.S.—Stierhoff v. Chesapeake 
& O. Ry. Co„ D.CN.Y., 8 F.R.D. 64. 

95.30 N.Y.—^Maio v. Boirelll, S3 N. 
Y.S.2d 532, 194 Misc. 735. 

95.35 U.S.—Kobilkin v. Plllsbury, C. 
aA.CaL, 103 F.2d 667, affirmed 60 
S.Ct 465, 309 U.S. 619, 84 L.Ed. 
983, rehearing denied 60 S.Ct 584, 
809 U.S. 695, 84 L.Ed. 1035. 

95.40 U.S.—^Packard Motor Car Co. 
V. N. L. R. B.. 67 S.Ct 789, 880 
U.S. 485, 91 L.Ed. 1040. 

American Newspaper Publishers 
Ass*n V. N. L. R. B., OA.?, 193 
P.2d 782, certiorari denied Interna¬ 
tional Typographical Union v. N. 
L. R. R. 73 S.Ct 11, 344 U.S. 816, 
97 L.Ed. 635, affirmed American 
Newspaper Publishers Ass’n v. N. 
L. It B., 73 S.Ct 662, 845 U.S. 
100, 97 L.BcL 862, 81 A.L.B.2d 497— 
Thompson Products v. N, L. R. B., 
C.C.A,6, 133 F.2d 637—E. L Du Pont 
De Nemours & Co. v. N. L. R. B., C. 
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C.A.4, 116 F.2d 388, certiorari de¬ 
nied N. L. R. B. V. E. L Du Pont 
de Nemours & Co., 61 S.Ct 969, 
813 U.S. 671, 85 L.Bd. 1629—Asso¬ 
ciation of Chemical Employees at 
Belle Works of B. L Du Pont De 
Nemours & Co. v. NT, I*. R. B., CC. 
A.4, 116 F.2d 888, certiorari denied 
N. L. R B. V. Association of Chem¬ 
ical Employees at Belle Works of 
E. I. Du Pont de Nemours & Co., 
61 S.Ct 969, 818 U.S. 671, 85 LEdL 
1529. 

95.45 U.S.—^In re Electric Bond & 
Share Co.. D.UN.Y., 113 F.Supp. 
647. 

95.50 D.C.—Taylor v. Brotherhood off 
Ry. & S. S. Clerks, Freight Han¬ 
dlers, Exp. & Station Emp., D.C, 
106 F.Supp. 488. 

95.55 U.S.— U. S. ex rel. Goodman v, 
Hearn, aC.A.Ga., 168 P.2d 186, cer¬ 
tiorari dismissed 67 S.Ct 24, 829 
U.a 667, 91 L.Ed. 689. 

95.60 U.S.—^U. S. V. Marine, CCA.. 
Md., 155 F.2d 456. 

96.65 U.S.—Cannon v. U. S., D.C 
Pa., 45 F.Supp. 106, affirmed, CC 
A., 128 F.2d 462. 

96. Ariz.—^Pouquette ▼. O’Brien, 109 
P.2d 979, 55 Ariz. 248. 

Md.—Washington Suburban Sanitary 
Commission v. Buckley, 78 A.2d 
638, 197 Md. 203. 

N.J.—Jamouneau v. Hamer, 109 A. 
2d 640, 16 N.J. 600, cerUorari de¬ 
nied 75 act. 680, 849 U.S. 904, 99 
L.BcL - 

N.Y.—East New York Sav. Bank v. 
Hahn, 69 N.B.2d 625, 298 N.Y. 622. 
affirmed 66 S.Ct. 69, 826 U.S. 230, 99 
DEd. 34, 160 A.L.R. 1279. 

Application of Cohen, 55 N.Y.S* 

, 2d 837, 269 App.Div. 266. 

Tex.—Quinn v. Johnsozi, Civ.App., 91 
S.W.2d 499, error dismissed—Lingo 
Lumber Co. v. BCayes, Civ.App., 64 
S.W.2d 836. 

12 C.J. p 890 notes 51, 55. 
xrecessity of added employees 

Determination as to emergency 
making it necessary for legislature- 
to employ additional employees is- 
for legislative and not Judicial de¬ 
partment. 

Okl.—Shaw V. Grumbine# 278 P. 31L 
187 OkL 95, 
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islative determination is not conclusive, but is sub¬ 
ject to judicial review,®®-^ although it is entitled to 
great weight^*^ and will not be disturbed unless it 
is clearly and unmistakably erroneous, as shown 
by facts within the judicial knowledge of the 
court®^' 


CONSTITUTIONAL LAW § 151(2) 

Under constitutional provisions as to the immedi¬ 
ate effectiveness of emergency laws, the courts have 
reached different conclusions as to their power to 
review a legislative determination as to the exist¬ 
ence of such an emergency,'^ some courts holding 
that the legislative decision is conclusive^ except 


Olisiraetlon of moaetarv policy 
Hugre volume of existingr oblig^a- 
tions with srold clauses could be 
considered by congress in determin¬ 
ing whether existence of such claus¬ 
es substantially obstructed Its mone¬ 
tary policy so as to warrant law 
invalidating such clauses. 

Xj.s.—^Norman v. Baltimore & O. H. 
Co., N.T., 66 S.Ct. 407, 294 U.S. 
240, 79 LuBd. 886, 95 A.L.B. 1362— 
XT. S. V. Bankers Trust Co., N.T., 
65 S.Ct 407, 294 U.S. 240, 79 Ii.Ed. 
886, 95 A.LuR. 1852. 

m the absence of evidence to the 
contrary the supreme court of ap- 
peeUs will take the statements of the 
preamble to a statute respecting the 
declaration of a public emergency 
to be true and will not substitute its 
judgment for that of the legislature. 
Va.—^Board of Sup’rs of Elizabeth 
City County v. State Milk Commis¬ 
sion, 60 S.E.2d 86, 191 Va. 1, appeal 
dismissed 71 S.Ct. 198, 840 U.S. 881, 
95 LuEd. 640. 

96.5 Arlz.—Pouquet v. O'Brien, 100 
P.2d 979, 66 Arlz. 248. 

Md.—WasMngton Suburban Sanitary 
Commission v. Buckley, 78 A.2d 638, 
197 Md. 208. 

K.J.—Jamouneau v. Hamer, 109 A. 
2d 640, 1$ N.J. 600, certiorari de¬ 
nied 76 S.Ct. 680, 349 U.S. 904, 
99 L..Ed. ——. 

N.Y.—^Bast New Tork Sav. Bank v. 
Hahn. 59 N.B.2d 626, 293 N.Y. 622, 
affirmed 66 S.Ct 69, 326 U.S. 280, 
90 LuBd. 34, 160 A.L..R. 1279. 

Application of Cohen, 66 N.Y.S. 
2d 837, 269 App.Div. 256. 

Kuperschmid v. Globe Brief Case 
Corp.. 66 N.Y.S.2d 639, 184 Misa 
1022, reversed on other grounds 58 
N.Y.S.2d 71, 186 Misc. 748. 

Wash.—State ex reL McLeod v. 
Reeves, 167 P.2d 718, 22 Wash.2d 
672. 

97. U.S.—Home Building & Loan 
Ass»n V. Blaisdell. Minn.. 64 S.Ct 
231. 290 U.S. 398, 78 L.Ed. 418, 88 
A.L.H. 1481—Chastleton Corpora¬ 
tion V. Sinclair, App.D.C., 44 S.Ct 
406. 264 U.S. 643, 68 LuBd. 841. 

U. S. V. Schechter, D.C.N.T., 8 
P.Supp. 136, reversed In part on 
other grounds and affirmed In part 
CC.A., U. S. V. A. L. A. Schechter 
Poultry Corporation, 76 P.2d 617, 
reversed in part on other grounds 
and affirmed in part A. L. A. 
Schechter Poultry Corporation v. 
U. S.. 56 S.Ct 837. 295 U.S. 495, 
79 l4.Ed. 1670, 97 A.L.R. 947—U. S. 


V. Suburban Motor Service Corpo¬ 
ration. D.C.I11.. 6 F.Supp. 798. 
Iowa.—Des Moines Joint Stock Land 
Bank of Des Moines v. Nordholm, 
268 N.W. 701, 217 Iowa 1319. 

Md.—^Norris v. Mayor and City Coun¬ 
cil of Baltimore, 192 A. 531, 172 
Md. 667. 

N.J.—Como Farms v. Foran, 71 A.2d 
201. 6 N.J.Super. 306. 

Bucsi V. Longworth Building & 
Loan Ass'n, 194 A. 867. 119 N.J. 
Law 120. 

N.Y.—^East New York Sav. Bank v. 
Hahn, 59 N.B.2d 626, 298 N.Y. 622, 
affirmed 66 S.Ct 69, 826 U.S. 230, 
90 LBd. 84, 160 A.L.R. 1279. 

Application of Cohen, 56 N.Y.S.2d 
837, 269 App.Div. 266. 

Huperschmid v. Globe Brief Case 
Corp., 56 N.Y.S.2d 639, 184 Misc. 
1022 . reversed on other grounds 68 
N.Y.S.2d 71, 185 Misc. 748. 

Ohio.—Divisional Code Authority, No. 
23, Retail Solid Fuel Industry v. 
Reisenberg, 196 N.B. 424, 129 Ohio 
St 679. 

Tex.—^Lingo Lumber Co. v. Hayes, 
Civ.App., 64 S.W.2d 836. 

Wash.—^McLeod v. Reeves, 157 P.2d 
718, 22 Wash.2d 672. 

99. Ark.—Ciinningham v. Walker, 
132 S.W.2d 24, 198 Ark. 928. 

Ind.—^Hovey v. Foster, 21 N.B. 89, 
118 Ind. 602. 

Md.—Norris v. Mayor and City Coun¬ 
cil of Baltimore, 192 A. 631, 172 
Md. 667. 

Miss.—^Jefferson Standard Life Ins. 
Co. V. Noble, 188 So. 289, 186 
Miss. 360. 

Ohio.—City of Cleveland Heights v. 

Simon, 18 Ohio Supp. 1. 

Necessity of evidence or finding of 
facts 

Without evidence or proper find¬ 
ings of fact by a competent fact¬ 
finding body, produced before its 
members, a legislative body should 
go no further In declaring the exist¬ 
ence of a condition of emergency 
which depends for existence on truth 
of certain facts than a court can 
go in taking Judicial notice of a gen¬ 
eral factual condition. 

Cal.—^In re Landowitz, 71 P.2d 334, 
22 Cal.App.2d 783—^Bx parte Ka- 
zas, 70 P.2d 962, 22 CaLApp.2d 161. 
99. Wash.—State v. Hinkle, 198 P. 
636, 116 Wash. 1. 

L Ky.—Hill V. Taylor, 96 S.W.2d 
. 566, 264 Ky. 708. 

Iiffass.—^Prescott v. Secretary of Com¬ 
monwealth, 12 N.B.2d 462, 299 Mass. 
191. 


N.M.—^Hutchens v, Jackson, 23 P.2d 
355, 37 N.M. 325. 

Ohio.—State ex reL Schorr v. Ken¬ 
nedy, 9 N.E.2d 278, 132 Ohio St 
510, 110 A.L.R. 1428. 

2. Ark.—Gentry v. Harrison, 110 S. 

W.2d 497. 194 Ark. 916—Stanley v. 
Gates. 19 S.W.2d 1000, 179 Ark. 
886—^Jumper v. McCollum, 18 S.W. 
2d 359, 179 Ark. 837. 

Cal.—^Davis v. Los Angeles County, 
84 P.2d 1034. 12 Cal.2d 412—In re 
Livingston, 76 P.2d 1192, 10 Cal. 
2d 730—Stockburger v. Jordan, 76 
P.2d 671, 10 Cal.2d 771. 

Fla.—^Puller v. Gardner, 190 So. 442, 
138 Fla. 837. 

Idaho.—^Diefendorf v. Gallet, 10 P.2d 
307, 51 Idaho 619. 

Ky.—Hill V. Taylor. 95 S.W.2d 666. 
264 Ky. 708—L.akes v. Goodloe, 242 
S.W. 632, 195 Ky. 240. 

Md.—Washington Suburban Sanitary 
Commission v. Buckley, 78 A.2d 
638, 197 Md. 203—Gebhart v. Hill, 
54 A.2d 815. 189 Md. 135—Culp v. 
Commissioners of Chestertown, 141 
A 410, 154 Md. 620. 

Mass.—^Prescott v. Secretary of Com¬ 
monwealth, 12 N.B.2d 462, 299 

Mass. 191. 

N.D.—Cuthbert v. Smutz, 282 N.W, 
494, 68 N.D. 575. 

Ohio.—State ex rel. Schorr v. Ken¬ 
nedy, 9 N.B.2d 278, 132 Ohio St 
510, 110 AL.R. 1428. 

Schultz V. City of Cincinnati, 8 
Ohio Supp. 266. 

Or.—Cameron v. Stevens, 256 P. 395, 
121 Or. 538. 

Tex.—Little v. State, 129 aw.2d 307, 
137 Tex.Cr. 298. 

Va.—City of Roanoke v, Elliott, 96 
S.E. 819, 123 Va. 393. 

59 C.J. p 1143 notes 34-86. 

ZxL New Mexioo 

(1) Determination that emergency 
exists, requiring act to become effec¬ 
tive immediately on its passage, is 
question for legislature, and its de¬ 
termination is conclusive and not re- 
viewable by court 

N.M.—^Todd V. Tierney, 27 P.2d 991, 
38 N.M. 15—^Hutchens v. Jackson, 
23 P.2d 355, 37 N.M. 326. 

(2) However, the courts may re¬ 
view a legislative declaration that a 
given act provides or is necessary 
for preservation of the public peace, 
health, or safety, in determining 
whether it is subject to or exempt 
from, the referendtim provided by 
the constitution. 

N.M.—^Todd V. Tierney, 27 P.2d 991, 
38 N.M. 16. 
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where the constitution provides that facts constitut¬ 
ing an emergency shall be stated, and the facts as 
stated manifestly do not show such an emergency.^ 
On the other hand, other authorities, while recog¬ 
nizing that the question is in the first instance for 
the legislature,^ hold that the courts may review it.^ 

Whether an exigency still exists on which the 
continued operation of a law depends is a matter 
open to judicial inquiry,« although where the legis¬ 
lature has determined the time limit for which an 
emergency statute may be operative, the courts can¬ 
not extend such period^ 


§ 151(3). -Determination of Facts on 

Which VaKdity of Statute De¬ 
pends 

While such determination Is subject to judicial re. 
view, the determination of the facts on which the va¬ 
lidity of a statute depends is primarily for the legisla¬ 
ture. 

While as a broad general principle the determi¬ 
nation of facts on which constitutional rights de¬ 
pend cannot be taken from the courts,^ nevertheless 
the determination of the underlying facts on which 
the validity of a statute depends presents primarily 
a question for the legislature,® whose determination 


3. Ark.—Gentry v. Harrison, 110 S. 
W.2d 497, 194 Ark. 916-^umper v. 
McCoUnm, IS S.W.2a 359, 179 Ark. 
837. 

Cal.—Davis V. Los An^reles County, 84 
P.2d 1034, 12 CaL2d 412—In re Liv¬ 
ingston, 76 P.2d 1192, 10 Cal.2d 730. 

4k Me.— Morris v, Goss, 83 A.2d 556, 
147 Me. 89. 

3dich.—^People v. Stambosva, 178 N.W. 

226. 210 Mich. 436. 
legislative qnestloiL 
Whether act creating public do¬ 
main commission and prescribing 
powers and duties of commission 
should have been given immediate 
effect was aueation for determina¬ 
tion of legislature, whose decision 
would not be Interfered with, in ab¬ 
sence of showing of abuse of power. 
Mich.—Krench v. State, 269 N.W. 131, 
277 Mich. 168. 

5. Me.—^Morris v. Goss, 83 A.2d 656, 
147 Me. 89. 

Mich.—^People v. Stambosva, 178 N. 
W. 226, 210 Mich. 436. 

5. D.—Culhane v. Mutual Benefit Life 
Ins. Co. of Newark, N, J., 274 N. 
W. 319—Culhane v. Eauitable Life 
Assur. Soc. of U. S., 274 N.W. 316 
—Johnson v. Jones, 204 N.W. 15, 
48 S.D. 260. 

59 C.J. p 691 note 95-p 692 note 1, p 
1144 note 37. 

6. tr.S.—Home Building & Loan 
Ass'n V. Blaisdell, Minn., 64 S.Ct, 
231, 290 U.S. 398, 78 L.Ed. 418, 88 
A.L.H. 1481—Chastleton Corpora¬ 
tion V. Sinclair, App.D.C., 44 S.Ct. 
405, 264 U.S. 643, 68 L.Ed. 841. 

Cal.—In re Landowitz, 71 P.2d 834, 
22 Cal.App.2d 733—Ex parte Ka- 
zas, 70 P.2d 962, 22 Cal.App.2d 161. 
Pla.—Hillsborough Coimty v. Bregen- 
zer, 10 So.2d 4.93, 151 Fla. 747. 
Iowa.—Des Moines Joint Stock Liand 
Bank of Des Moines v. Nordholm, 
263 N.W. 701, 217 Iowa 1319. 

Miss.—^Atlantic Life Ins. Ca v. EJotz, 
181 So. 619. 

£zisteiLoe of necessary 

to apply law entitling mortgagor to 
set off amount of fair value' of mort¬ 
gaged prox»erty in action for person¬ 
al judgment on mortgage debt is de¬ 


pendent on court’s judicial knowl¬ 
edge. 

Ala.—^Mutual Building & Loan Ass’n 
V. Moore, 169 So. 1, 232 Ala. 488. 
Basic facts 

Court, in applying statute express¬ 
ly based on existence of a declared 
emergency, may ascertain any fact 
which is merely a ground for laying 
down the rule. 

Neb.—^Pirst Trust Go. of Lincoln v. 
Smith, 277 N.W. 762, 184 Neb. 84. 

7 . N.J.—Smith. V. National Comme3> 
cial Title Ss Mortgage Guaranty 
Co., 198 A. 407, 120 N.J.Law 76. 

8. U.S.—U. S. V. Appalachian Elec¬ 
tric Power Co., D.C.Va., 23 F.Supp. 
88, reversed on other grounds 61 
S,Ct 291, 311 U.S. 377. 85 L.Bd. 243, 
rehearing denied )61 S.Ot. 548, 312 
U.S. 712, 85 L.Ed. 1143. 

Coagressioaal definitions 
Constitution merely enumerates 
powers and leaves defining to con¬ 
gress, and, consequently^ if a defini¬ 
tion of congress Is without basis in 
fact, courts may disregard congres¬ 
sional definition. 

U.S.—R. C. Tway Coal Co. v. Glenn, 
D.C.Ky., 12 F.Supp. 670. 

9. U.S.—^R. C. Tway Coal Co. v. 
Glenn, supra. 

Ark.—Greene County v. Clay County, 
205 S.W, 709, 186 Ark. SOI. 

Cal.—^In re Herrera, 148 P.2d 346, 23 
CaL2d 206—^Davis v. Los Angeles 
County, 84 P.2d 1084, 12 CaL2d 412. 
Pla—^Price v. City of St. Petersburg, 
29 So,2d 763, 168 Pla 705. 

Ga—^Holcombe v, Georgia Milk Pro¬ 
ducers Confederation, 3 S.B.2d 705, 
188 Ga .868—Clements v. Bost- 
. wick, 124 S.E. 719, 158 Ga 906. 
Ky.—Shaw v. Pox, 55 S.W.2d 11, 246 
Ky. 842. 

Minn.—Davidson v. Patnaude, 177 N. 
W. 496, 146 Minn. 371. 

—Koons V* Board of Com’rs of 
Atlantic City, 50 A.2d 869, 136 N. 
J.Law 204—^Koons v. Board of 
Com’rs of Atlantic City, 47 A.2d 
589, 134 N.J.Law 329, afflimed 50 A. 
2d 86, 135 N.J,Law 204. 

N.y.—W. JBL ‘ EL Chamberlin, Ina v. 
Andrews, 286 N.Y.S. 242, 159 Mlsa 
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124, modified on other grounds 2 N. 
B.2d 22, 271 N.T. 1, affirmed 67 S. 
Ct. 122, 299 U.S. .516, 81 LuEd. 380, 
rehearing denied 67 S.Ct 926, 301 
U.S. 714, 81 L.Ed. 1365—Kuenzll v. 
Stone, 182 N.T.S. 6,80, 112 MIsc. 125. 
S.C.—^Poulnot V. Cantwell, 123 S.R 
661, 129 S.C. 171. 

Va—^Albemarle Oil & Gas Co. v. Mor¬ 
ris, 121 S.E. 60, 188 Va 1. 
W.Va—State ex rel. Casbman v. 
Sims. 43 S.B.2d 806, 172 A.L.R. 
1389- 

Wis.—State ex reL Sullivan v. Dam- 
mann, 277 N.W. 687, 227 Wla. 72. 

12 C.J. p 890 note 44. 

Seoaooiio foots 

The courts cannot review the eco¬ 
nomic facts on which the legislature 
bases its conclusions that an evil ex¬ 
ists and should be remedied. 

N.D.—State v. Turner, 164 N.W, 924, 
37 N.D. 635. 

acattezB of pahlio notoriety 
The legislative declarations as to 
the existence of conditions, which 
. have become a matter of public no¬ 
toriety are binding on the court 
Pa—^Mahon v. Pennsylvania Coal Co., 
118 A. 491, 274 Pa 489, reversed on 
other. grounds Pennsylvania Coal 
Co. V. Mahon, 43 S.Ct 158, 260 U.S. 
393, 67 L.Bd. 822, 28 A,UR. 1321. 
Public welfare 

Court cannot go behind facts on 
which legislature’s conclusion that 
enactment was for public welfare 
was predicated.; 

Cal.—Hecke v. Riley, 290 P. 461, 209 
CaJ. 7i67. 

Whether special inquiry should be 
made is a matter for legislative dis- 
cretioa 

U.S.—^Townsend v. Teomans, Qa, 67 
S.Ct 842, 301 U.S. 441, 81 LBd. 
1210. 

War 

(1) The courts are bound by a dec¬ 
laration by the proper department of 
government that a war exists, 

S.C.—West V. Palmetto State Life 
. Ins. Co., 25 S.E.2d 475, 202 S-C 422, 
146 A.L.R. 1461. . 

(2) Declaration that war has con¬ 
cluded is a legislative ^ or executive, 
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is entMed to great weight^* and will generally be 
acquiesced in by the courts if the question is fair¬ 
ly debatable^® and the legislative determination is 
not manifestly arbitrary or unreasonable,!® as shown 
by the face of the statute!* or by facts which the 


CONSTITUTIONAL LAW § 151(3) 

court may judicially notice,^® 

As a general rule, a legislative determination of 
the facts on which the validity of a statute depends 
is not conclusive but is subject to judicial review,^® 


rather than judicial, function, 

XJ.S.—Creedon v. Seele, 75 P. 

Suppw 767—^Bowles v, Ormesher 
Bros., •D.C.Neb., 66 P.Supp. 791. 


Com.PL. 46 Dauph.Co. 122, excep¬ 
tions dismissed 47 Dauph.Co. 20, 
and affirmed 11 A.2d 875, $88 Pa. 
58. 


Martin, 23 P.2a 1, 173 Wash. 249— 
State V. MiUer, 271 P. 826, 149 
Wash. 545. 

1©. XT.S.—^Miller v. Howe Sound Min. 
Co., D.C.Wash,, 77 F.Supp. 540— 
Puhlix Cleaners v. Florida Dry 
Cleaning’ and Laundry Board, D.C. 
Fla., 32 P.Supp. 31. 

Conn.—^Franklin Furniture Co. v. 
City of Bridgeport, 116 JL2d 435, 
142 Conn, 51C. 

Fla.—State v. Fscambia County, 52 
So.2d 126—Cohen v. State ex rel. 
McGowan, 37 So.2d 700—^Hatfield 
V. Prince, 23 So.2d 481, 156 Fla. 411 
—City of Tampa v. State ex reL 
Evans, 19 So. 2d 6S7, 155 Fla. 177. 
Ill.—^Zum V. City of Chicago, 59 N. 

R2d 18, 889 Ill. 114. . 

Ky.—Willis v. Jonson, 121 S.W.2d 
904, 276 Ky. 538. 

Mich.—^People v. Victor, 2S3 N.W. 

666, 287 Mich. 506, 124 A.L.H. 316. 
Mo.—Kellogg V. Murphy, 164 S.W.2d 
285, 349 Mo. 116^State ex inf. 
Williamson v. Black, 145 S.W.2d 
406, 347 Mo. 19. 

17.J.—Wilentz v. Hendrickson. 38 A. 

2d 199, 135 NT.J.Eq. 244. 

Nr.M.—^Hutcheson v. Atherton, 99 P. 

2d 462, 44 N.M. 144. 

NT.T.—People v. Nebbia, 186 N.B. 694, 
262 NT.T. 259, affirmed Nebbia v. 
People of State of New Tork, 54 
S.Ct 606, 291 U.S. 602, 78 L.Ed. 
940, 89 A.L.H. 1469. 

Or.—State ex rel. Van Winkle v. 
Farmers Union Co-op. Creamery of 
Sheridan, 84 P.2d 471, 160 Or. 205. 
Pa.—Harrisburg Dairies v. Bisaman, 
Com.PL, 4^ Dauph.Co. 122, excep¬ 
tions dismissed 47 Dauph.Co. 20, 
and affirmed 11 A.2d 875, 338 Pa. 
58. 

Sazard in oooupatloaL 
■ In determining the constitutional¬ 
ity of a state workmen's compensa¬ 
tion law, the question whether there 
is' inherent hazard in an occupation 
or group of occupations is not to be 
settled conclusively by a legislative 
declaration. 

U.S.—Ward & Ch>w v. Buinsky, N.T., 
42 S.Ct 529, 259 US. 503, 66 L. 
Ed. 1033, 28 A.L.R. 1207. 

Moral obligatloii. of state 
N.T.—^Mullane v, McKenzie, 199 N.B. 
624, 269 N.T. 869. 103 A.L.R. 758. 
reargument denied 200 N.R 319, 
270 N.T. 563—Ausable Chasm Co. 

V. State, 194 N.E. 843, 266 N.T. 
326—Willlamsburgh Sav. Bank of 
Brooklyn v. State; 153 N.B. 58, 243 
N.T. 231, moUon denied 154 N.E. 
619, 243 N.T. 593. 

Cuvlllier v. State, 229 N.T.S. 236. 
132 Mis<x 182, affirmed 232 N.TB. 


la U.S.—Block V. Hirsh, App.D.C., 
41 S.Ct. 468, 266 U.S. 136, 65 L.Ed. 
865, 16 A.L.H. 165, certiorari denied 
Block V. Hirsh, 41 S.Ct IS, 254 U. 
S. 640, 65 .L.Ed. 452. 

Schwartzniem Service v. Stahl, D. 
C.Mo., 60.'P.2d 1034. 

Fla.—^Hatfield v. Prince, 23 So.2d 481, 
166 Fla. 411. 

Ill.—People V. Chicago Transit Au¬ 
thority,, 64 N.B.2d. 4, 392, IlL 77. 
Mass.—^McLrean v. City of Boston, 97 
N,E.2d 642, 827 Mass. 118—Lowell 
v. City of Boston, 79 N.E.2d 713, 
322 Mass. 709, appeal dismissed. 
Pierce v. City of Boston, 69 S.Ct 
84, 335 U.S. 849, 93 L.Ed. 398—In 
re Opinions of the Justices, 67 N. 
R2d 688,. 820 Mass. 778, 165 A.L.R. 
.807. . 

N.M.—^Hutcheson v. Atherton, 99 P. 
2d 462, 44 N.M.. 144. 

11. CaL—In re Herrera, 148 P.2d 
345, 23 Cal.2d 206« 

Fla.—Cohen v. State ex reL McGowr 
an, 87 So.2d 7p0r-rPrice v.^ City of 
St PetersJjurg,. 29 So.2d 763, 168 
Fla. 706—MeSween v. State Live 
Stock Sanlta^ Board of Florida, 
122 So. 239, 97 Fla. 749, 760, 65 A. 
L.K.508. 

Mich.—Cady v. City of Detroitr 286 
N.W. 805, 289 Mich. 499, appeal dis¬ 
missed 60 S.Ct 470, 309 U.S. 620. 
84 L.Ed. 984. . 

S.C.—^Poulnot T. Cantwell, 123 S.R 
651, 129 S.C. 17L 

W.Va,—State ex reL Cashman v. 

. Sims, 48 SJB12d 805, ISO W.Va. 430, 
172 A.L.II. 1889—Glover v. Sims, 
3 SJB1.2d 612, 121 W.Va. 407. 

12. U.S.—U. S. V. Carolene Products 
, Co., IlL, 58 S.Ct 778, 804 U.S, 144, 

82 L.Ed. 1234—Old Dearborn Dis¬ 
tributing Co. V. Seagram-Distillers 
CorporaUon, IlL. 57 S.Ct. 139, 299 
U.S. 183, 81 L.Bd. 109, 106 A.L.R. 
1476—^McNeil v. Joseph Triner 
Corporation, HL, 5Y S.Ct 139, 299 
U.S., 183, 81 L.Bd. 109, 106 A.L.R. 
1476—^Radice v. People of State of 
New Tork, N.T.,. 44 S.Ct 825,. 264 
U.S. 292, 68 L.Bd. 690. 

Borden's Farm Products Co. v. 
Ten Eyck. D.C.N.T., 11 P.Supp. 699. 
affirmed 66 S.Ct 453, 297 U.S. 251, 
80 L.Ed. 669. 

Mich.—Cady v. City of Detroit . 286 
N.W. 805, 289 Mich. 499, appeal 
dUimissed 60 S.Ct 470, 809 U.S. 
620, $4 L.Ed. .984. 

Pa.—Harrisburg Dairiea v. Eiaaman» 


Other statement of rule 
U.S.—^Pittsburgh Plate Glass Co. v. 
N. L, R, B., C.C.A.8, 113 P.2d 698, 
affirmed 61 S.Ct. 908, 313 U.S. 146, 
85 L.Ed. 1261, rehearing denied 61 
S.Ct 1093, 813 US. 699, 85 L.Ed. 
1551—Great Atlantic & Pacific Tea 
Co. V. Federal Trade Commission, 
C.C.A.3, 106 F.2d 667, certiorari de¬ 
nied 60 S.Ct 880, 808 US. 625, 84 
L.Ed. 521, rehearing denied 60 S. 
Ct 468, 309 U.S. $94, 84 L.Ed. 1086. 
12. US.—^Henderson Co. v. Thomp¬ 
son, D.C.Tex., 14 F.Supp. 328, af- 
-firmed 67 S.Ct 447, 300 U.S. 258. 
81 L.Bd. 636—^R. C. Tway Coal Co. 
V. Glenn, D.C.Ky., 12 P.Supp. 570. 
Cal.—^Matter of Application of Miller, 
124 P.2d 427, 162 CaL 687. 

. City of Los Angeles v. .Gage, 
274 P.2d 34, 127 CaLApp.2d 442 -t- 
Willett & Crane v. City of. Palos 
Verdes Estates, 216 P.2d 85, 96 
.CaLApp.2d 767. 

Ind.—State v. BiUheimer, 36 N.R 
801, 178 Ind. 83. 

N.D,—Perch v. Housing Authority of 
Cass County, 59 N.W. 2d 849. 

Va.—^Reynolds v. Milk Commission 
of Virginia; 179 S.R 507, 163 Va. 
957. 

W.Va.—Lemon v. Rumsey, 160 S.R 
725, 108 W.Va. 242. 

Wis.—State ex reL Sullivan v. Dam- 
mann. 277 N.W. 687, 227 Wis. 72, 
Oaamot review all facts 
In determining whether the legis¬ 
lature, having power to act in a cer¬ 
tain manner, acted reasonably with¬ 
out caprice, a court considers only 
reasonableness of legislature’s belief 
in existence of facta which they act¬ 
ed on, and cannot determine whether 
all facts were well founded or weigh 
conflicting evidence, 

N.T.—People v. Lee, 272 N.T,S, 817, 
151 Misc. 431. 

14h Wash:—State ex reL Hamilton 
V. Martin. 23 P.2d 1,173 Wash, 249. 

15. US.—Moore v. Chicago Mercan¬ 
tile Exchange, C.C.A.I1L, 90 F.2d 
785, certiorari denied 58 S.Ct. 30, 
802 US. 710, 82 L.Bd. 22. 

R. C. Tway Coal Co. v. Glenn, D. 
C.Ky., 12 F.Supp. 670. 

CaL—^Matter of Application of Miller, 
12,4 P.2d 427, 162 CaL 687. 

. City of Los Angeles v. Gage, 274 
P.2d 34, 127 CaXApp.2d 442: 

Ga.—^Bohannon v. Duncan> 196 S.R 
, 897, 185 Ga. 840. 

Wash.—State ex reL Hamilton v. 
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§ 151(3) CONSTITUTIONAL LAW 

at least where the finding is arbitrary and unwar¬ 
ranted^^ or is inconsistent with reason and common 
knowledge and where the existence of a rational 
basis for legislation, the constitutionality of which 
is suitably challenged, depends on facts beyond the 
sphere of judicial notice, such facts may properly 
be made the subject of judicial inquiry,^® but such 
inquiries, where the legislative judgment is drawn 
in question, must be restricted to the issue whether 
any state of facts, cither known or which could 
reasonably be assumed, affords support for it; and 
where it appears, from the considerations presented 
to the legislature and those of which the court may 
take judicial notice, that the question is debatable, 
the finding of a court or the verdict of a jury can¬ 
not be substituted for the legislative decision.20 So, 
the constitutionality of a statute predicated on the 
existence of a particular state of facts may be at- 


16 C.J.S. 

tacked by showing to the court that such facts have 
ceased to existFurther, a statute valid on its 
face may be attacked by proof of facts tendmg to 
show that, as applied to a particular article, it is 
without support in reason because the article, al¬ 
though within the prohibited class, is so different 
from others of the class as to be without the rea¬ 
son for prohibition.^ 2 Some decisions make a dis¬ 
tinction between legislative findings of a legislative 
nature and those of a juristic nature,22.5 with the 
former being conclusive but the latter subject to 

judicial review.23 

According to some authorities, it is a judicial 
question for the courts to determine whether the 
legislature in fixing county boundaries is violating 
a constitutional provision prescribing the minimum 
area for counties,but other authorities hold that 
the legislature’s determinations in this regard must 


393, 225 App-DIv. 707, aiBnned 165 
N.EL 234. 250 N.Y. 258. 

Pa.— Harbold v. City of R e a din g, 49 
A.2d 817. 365 Pa. 263. 

17. Pla.—AUantlc Coast lAne R. Co. 
V. City of Gainesville, 91 So. 118, 
33 Fla. 275, 29 A.L.R. 668. 

Tex.—Watts v. Mann. CivA.pp., 187 
aw.2d 917, error refused. 
HeOliuwtiOA of lienefit to poropexty 
Where there has been an arbitrary 
unwarranted exercise of the leg¬ 
islative power to declare that certain 
property will necessarily be benefited 
by street improvements, or where 
there has been some denial of the 
equal protection of the laws in the 
method of exercising it. the courts 
are open to protect the constitutional 
rights of landowners from arbitrary 
and wholly unwarranted legislative 
action. 

Fla.—Atlantic Coast Line R. Ca v. 
City of Gaines villa 91 So. 118, 83 
Fla. 275. 29 A.L.R. 668. 
la N.Y.—W. H. H. Chamberlin, Inc. 
V. Andrews, 283 N.Y.S. 242, 159 
Mlsc. 124, modified on other 
grounds 2 K.E.2d 22, 271 N.Y- 1, 
Tenn.—^Peay v. Grahajn, 35 S.W.2d 
668, 162 Tenn. 153. 

la TJ.S.—XT. S. V. Carolene Products 
Co., Ill., 58 S.Ct. 778, 304 IJ.S. 144, 
82 KEd. 1234—^Borden’s Farm 
Produots Co. V. Baldwin, N.Y., 55 
S.Ct. 187. 293 XJ.a 194, 79 LuEd. 
281. 

AuTiz.—State Bd. of Barber Exami¬ 
ners V. Edwards, 258 P.2d 418, 76 
Ariz. 27. 

Ry.—Scott V. McCreary, 147 S.W. 
903, 148 Ky. 791. 

Wis.—Ritholz V. Johnson, 12 N.W.2d 
738, 244 Wis. 494. 

Bight and duty 

A court has not only the right but 
the duty to be informed or to Inform 
itself in some appropriate way in 


regard to the facts involved in a 
case where the constitutionality of a 
statute has been challenged. 

Wis.—^Ritholz V. Johnson, 12 N.W.2d 
738. 244 Wis. 494. 

Beoeipt of market value by state 
Question whether market value Is 
being received under legislature’s 
policy in leasing state grazing lands, 
is one of fact, which may be inves¬ 
tigated by proper tribimal in appro¬ 
priate proceeding. * 

Mont.—^Rider v. Cooney, 23 P.2d 261, 

94 Mont 295. 

20, XT.S.—Breard v. City of Alexan¬ 
dria, La., 71 S.Ct 920, 341 U.S. 622, 

95 L.Ed. 1233, 35 A.L.R.2d 885, re¬ 
hearing denied 72 S.Ct 21. 842 XT. 
S. 843. 96 L.Bd. 637—U. S. v. Caro¬ 
lene Products Co., Ill., 58 S.Ct 778, 
304 IJ.S. 144, 82 L.Ed. 1234. 

Ga.—^Holcombe v. GeorglA Milk Pro¬ 
ducers Confederation, 8 S.E.2d 705, 
188 Ga. 858. 

N.J.—Reingold v. Haiper, 78 A, 2d 64, 
6 N.J. 182. 

Bi. absence of zeooxd of considera¬ 
tions which move members of legis¬ 
lature to enact laws, courts cannot 
assume that the action of the legis¬ 
lature is capricious, or that with its 
informed acquaintance with local 
conditions to which the legislation 
is to be applied, it was not aware of 
facts affording reasonable basis for 
its action. 

U.S.—Carmichael v. Southern Coal & 
Coke Co., Ala, 57 S.Ct. 868, 801 U. 
S. 495, 81 L.Ed. 1245, 109 A.L.R. 
1327—Carmichael v. Gulf States 
Paper Corporation, Ala, 57 S.Ct. 
868, 301 U.S. 495, 81 L.Ed. 1245, 109 
A.L.R. 1327. 

CaL—^People v, Keith Ry. Equipment 
Co., 161 P.2d 244, 70 CaLApp.2d 339. 

2L U.S.—Chastleton Corporation v. 
Sinclair, S.C., 44 S.Ct. 405, 264 U. 
S. 543, 68 LuEd. 841. 

764 


Publix Cleaners v. Florida Dry 
Cleaning and Laimdry Board, D. 
C.Fla, 82 F.Supp. 81. 

Kan.—State ex reL Mitchell v. Sage 
Stores Co., 141 P.2d 665, 157 Kan. 
404, affirmed 65 S.Ot. 9, 828 U.S. 
32, 89 L.Ed. 25. 

22, U.S.—^Railroad Retirement 

Board v. Alton Railroad, D.C., 55 
S.Ct. 758, 285 U.S. 830, 79 L.Ed. 
1438. 

22.5 W.Va—State ex ret Cashman 

V. Sims, 48 S.B.2d 806, 130 W.Va 
430, 172 A.L.R. 1389. 

23, W.Va—State ex reL Cox v. 
Sims, 77 S.E.2d 161—La Follette v. 
City of Fairmont, 76 S.E.2d 672— 
State ex reL Cashman v. Sims, 43 
S.B.2d 806, 130 W.Va 430, 172 A.L. 

R. 1389—Berry v. Fox, 172 S.B. $96, 
114 W.Va 613. 

acozal obUgaUoiL of state 
Whether a moral obligation on the 
part of the state exists is a judicial 
question; and a legislative declara¬ 
tion, declaring that such moral obli¬ 
gation exists, while entitled to re¬ 
spect, Is hot binding on court. 

W.Va—State ex reL Cox v. Sims, 77 

S. B.2d 161—State ex rel. Coole v. 
Sims. 58 S.E.2d 784, 138 W.Va 619 
—Price V. Sima, 58 S.E.2d 657, 184 

W. Va 173—State ex reL Catron v. 
Sims, 67 S.E.2d 465, 183 W.Va 610 
—State ex rel. City of Charleston 
V. Sims, 54 S.E.2d 729. 182 W.Va 
826—State ex reL Bennett v. Sims, 
48 S.B.2d 13, 181 W.Va 812 —State 
ex reL Davis'Trust Co. v. Sims, 46 
S.B.2d 90, 180 W.Va 628—State ex 
reL Adkins v. Sims. 46 S.B.2d 81, 
180 W.Va 645—State ex reL Cash- 
man V. Sims, 48 S.E.2d 805, 172 A 
L.R. 1389. 

24, Ky.—IZimmerman v. Brooks, 80 
S.W. 443, 118 Ky. 86. 

15 C.J. p 400 note 86. 
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be respected by the courts unless the statute is void 
on its face.25 

The rule that a legislative determination as to the 
existence of facts on which the validity of its en¬ 
actments depends will be given great weight and 
not lightly disregarded by the courts has been ap¬ 
plied to, among other things, the allowance of 
claims against the state,slum clearance,the 
determination that property will be benefited by im¬ 
provements,2? or whether interstate commerce is 
obstructed by a particular practice^? or is affected 
by an industry, such as the bituminous coal indus¬ 
try,29 or whether a tax^O or expenditure®! is for a 
constitutional purpose, or whether a thing is a 
nuisance,®® whether low-pressure boilers are dan- 


erous,®® whether drilling and operation of oil wells 
impair paramount public interests,®^ or whether cer¬ 
tain things are needed for the proper functioning of 
the legislature.®® 

§ 151(4). -Determination of Mode and 

Propriety of Classification 

It Is a legislative and not a Judicial function to clas¬ 
sify the objects of legislation and a legislative classifica¬ 
tion is not subject to Judicial interference unless mani¬ 
festly unreasonable or arbitrary. 

It is a legislative and not a judicial function to 
classify the objects of legislation and a legislative 
classification is not subj‘ect to judicial interference 
unless manifestly imreasonable or arbitrary,®® or 


25. Ark.—Greene County v. Clay 
County. 206 S.W. 709, 186 Ark. 801. 
15 C.J. p 400 note 85. 

25. Mont.—State v. State Hisrhway 
Commission of State of Montana, 
267 P. 499, 82 Mont. 882. 

N.Y.—Williamsburgrh Sav. Bank of 
Brooklyn v. State, 163 K.E. 58, 243 
N.Y. 281, motion denied 154 N.E. 
619, 248 N.Y. 698. 

Wash.—State v. Clausen, 188 P. 116, 
108 Wash. 183. 

W.Va.—State ex reL Cashman v. 
Sims. 43 S.E.2d 805, 180 W.Va. 480, 
172 A,L..R. 1889. 

26.S Mass.—Allydonn Realty Corp. 

V. Holyoke Housing: Authority, 23 
N.E.2d 665, 804 Mass. 288. 

Mo.—^Laret Inv. Co. v. Dickmann, 184 
S.W.2d 65, 345 Mo. 449. 

Mont.—Rutherford v. City of Great 
Falls, 86 P.2d 656, 107 Mont 512. 

27. U.S.—Sinclair Refining Co. v. 
Burroughs, C.C.A,Okl., 138 F.2d 
536—^Nev-Cal Electric Securities 
Co. V. Imperial Irr. Hist, C.C.A. 
CaL, 85 F.2d 886, certiorari denied 
57 S.Ct 493, 800 U.S. 662, 81 L.Ed. 
871. 

Ark.—Easley v. Patterson, 218 S. 

W. 881, 142 Ark. 52—Cumnock v. 
Alexander,. 218 S.W. 767, 189 Ark. 
163. 

Cal.—Palo Verde Irr. Dlst v. Seeley, 
245 P. 1092, 198 CaL .477~-In re 
Sutter-Butte - By-Pass Assessment 
No. 6 of Sacramento & San Joaquin 
Drainage Dist, 218 P. 27, 191 CaL 
660, error dismissed William Ash 
Co. V. Reclamation Board of State 
of California, 45 S.Ct 194, 266 U. 
S. 589, 69 I..Ed. 466. 

D.a—Philadelphia, B. & W. R. R. v. 
Hazen, 116 F.2d 643, 78 App.D.C. 
87. 

Fla.—Atlantic Coast Line R. Co. v. 
City of Gainesville, 91 So. 118, 83 
Fla. 275, 29 AL.R. 668—Lainhart 
V. Catts, 76 So. 47, 73. Fla. 736. 

Ga.—G^eorgia Power Co. v. City of 
Decatur, 164 S.1L 268, 170 Ga. 699. 


Kan.—Cow Creek Valley Flood Pre¬ 
vention Ass'n V. City of Hutchin¬ 
son. 200 R2d 299, 166 Kan. 78. 
Minn.—^In re Opening Alley in Whit¬ 
ney & Smith's Addition, St Paul, 
164 N.W. 983, 138 Minn. 271, Ann. 
Cas.l918E 885. 

Mo.—City of Webster Groves, to Use 
of Wise V. Burkart, 13 S.W.2d 1114 
—City of Webster Groves, to Use 
of Wise V. Taylor, 13 S.W.2d 646. 
321 Mo. 956—West v. Burke, 228 S. 
W. 775. 286 Mo. 858. 

N.C,—City of Winston Salem v. 
Smith. 8 S.E.2d 328. 216 N.C. 1— 
Martin County v. Wachovia Bank 
& Trust Co., 100 S.B. 134, 178 N. 

a 26. 

Ohio.—Laskey v. Hllty, 107 N.B.2d 
899, 91 Ohio App. 186, appeal dis¬ 
missed 106 N.E.2d 642. 158 Ohio 
St 42. 

28. U.S.—Stafford v. Wallace. HL. 
42 S.Ct 397, 258 U.S. 495. €6 L.Ed. 
785. 28 AL.R. 229. 

Future tradings 

(1) Conclusion of congnress, that 
dealings in futures are susceptible to 
speculation, manipulation, and con¬ 
trol, working to the detriment of 
producers, consumers, shippers, and 
legitimate dealers in interstate com¬ 
merce, and that such burden and ob- 
stxuction on interstate commerce is 
direct recurring, and a constantly 
possible danger, is not unreasonable, 
and cannot be questioned by the 
court 

U.S.—^Board of Trade of City of Chi¬ 
cago V. Olsen, Ill., 43 S.Ct 470, 262 
U.S. 1. 67 L.Ed. 839. 

(2) A congressional finding set 
forth in Commodity Exchange Act 
that future tradings in butter, eggs, 
and Irish potatoes obstruct inter¬ 
state commerce, could not be reject¬ 
ed by circuit court of appeals in ab¬ 
sence of anything of which court 
could take judicial notice and any¬ 
thing in evidence before congress 
suggesting that finding was contrary 
to the fhets. 


U.S.—^Moore v. Chicago Mercantile 
Exchange, C.C.A.I1L, 90 P.2d 735, 
certiorari denied 58 S.Ct. 80, 302 
U.S. 710, 81 L.Bd. 22. 

As respects invectigation of eozpo- 
ration’s affairs relating to interstate 
commerce, whether cert€dn matters 
were of such character was for con¬ 
gress to decide, at least in the first 
instance, unless relation was clearly 
nonexistent 

U.S.—^Federal Trade Commission v. 
National Biscuit Co., D.C.N.Y., 18 
F.Supp. 667. 

29. U.S.—R, C. Tway Coal Co. v. 

Glenn, 12 F.Supp. 670. 

20, U.S.—Cincinnati Soap Co. t. U. 
S., Neb., 57 S.Ct. 764, 801 U.S. 308, 
81 L.Bd, 1122. 

31. U.S.—^Helvering v. Davis, Mass., 
67 S.Ct 904, 301 U.S. 619, 672, 81 
L.Ed. 1307, 109 AL.R. 1819. 

32. Fl€u—Cohen v. State ex reL Mc¬ 
Gowan, 37 So.2d 700. 

IlL—Village of Atwood v. Otter, 129 
N.E. 573, 296 Ill. 70. 

Tex.—Stockwell v. State, 221 S.W. 
932, 110 Tex. 650. 

Wash.—Shields v. Spokane School 
Dist, No. 81, 196 P.2d 866, 31 
Wash.2d 247. 

33. Minn.—^Davidson v, Patnaude, 
177 N.W. 496, 146 Minn. 371. 

34 . Cal.—^Boone v. Elingsbury* 273 
P. 797, 206 Cal. 148, followed in 
274 P. 61, 206 Cal. 191, appeal dis¬ 
missed and certiorari denied Work¬ 
man V. Boone, 60 S.Ct 66, 280 U.S. 
617, 74 L.Ed. 687. 688, and followed 
in Ballard v. Kingsbury, 274 P. 63> 
206 Cal. 797, Workman v. Kings* 
bury, 274 P. 62, 206 CaL 798, Hick¬ 
ey Bros. Co. V. Kingsbury, 274 P. 
62, 206 CaL 794, Harthom v. Kings¬ 
bury, 274 P. 62, 206 Cal. 795, 
Chamberlin v. Kingsbury, 274 P. 
62, 206 CaL 796 and Shudde v. 
Kingsbury, 274 P. 61, 206 CaL 792. 

35. Ky.—Shanks v. Julian, 280 S.W. 
1081, 213 Ky. 291. 

33, U.S.—^Amalgamated Ass'n of St, 
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Elec. Ry. St Motor Coach Bmp. of 
America, Division S9S v. Wisconsin 
Employment Relations Bd., Wis., 

71 S.Ct 359, 340 U.S. 383. 95 I*Ed. 
S64. 22 A.LuR.2d S74—Clark v. Paul 
Gray, Inc., Cal., 59 S.Ct. 744. 306 
U.S. 5S3, 83 L..Ed. 1001. 

Polhemus v. American Medical 
Ass’n. C.C.A.N.M.. 145 P.2d 357— 
WTiite Packing Co. v. Robertson. 
C.CJ\..,N.C., 89 F.2d 775—Penny 

Stores V. Mitchell, D.C.Mlss., 59 P. 
2d 789, appeal dismissed Penny 
Stores V. Rice, 53 S.Ct. 122, 287 
U.S. 672, 77 LuBd. 580—Continental 
Baking Co. v. Woodring, D.C.Kan., 
55 P.2d 347, affirmed 52 S.Ct. 595. 
286 U.S. 352, 76 L..Ed. 1155, 81 A. 
Li.B. 1402. 

In re Morgen Drag Co., D.C.N.Y., 
42 F.Supp. 345. 

C. A. Weed & Co. v. Lockwood. 
CC.A.N.Y., 266 P. 785. reversed on 
other grounds 41 S.Ct. 305, 255 U. 
S, 104, 63 L.Ed. 532, and 41 S.Ct. 
448, 255 U.S. 5S1, 65 L.Ed. 796. 
Ala.—^In re Opinion of the Justices, 
31 So.2d 721, 249 Ala. 511—Ala¬ 
bama State Federation of Labor v. 
McAdory. 18 So.2d 810, 246 Ala. 1. 
certiorari dismissed 65 S.Ct. 1384, 
325 U.S. 450, 89 LEd. 1725. 

Ariz.—Hazas v. State, 219 P. 229, 25 
Ariz. 453—Coggins v. Ely, 202 P. 
391, 23 Ariz. 155. 

Cal.—Dribin v. Superior Court In and 
for Los Angeles County, 231 P.2d 
809, 37 Cal.2d 345, 24 A.L.R.2d 864 
—Hollywood Turf Club v. Daugh¬ 
erty, 224 P.2d 359, 86 CaL2d 352— 
California Physicians* Service v. 
Garrison, 172 P.2d 4, 28 CaL2d 790, 
167 A.LR. 306—Sacramento Munic¬ 
ipal Utility Dist. v. Pacific Gas & 
Electric Co., 128 P.2d 529, 20 Cal. 
2d 684, certiorari denied Pacific Gas 
- & Electric Co. v. Sacramento Mu¬ 
nicipal Utility Dist, 68 S.Ct. 530, 
318 U.S. 759, 87 L.Bd. 1132—San 
Bernardino County v. Way, 117 P. 
2d 354, 18 CaL2d 647—Gillum v. 
Johnson, 62 P.2d 1037, 7 Cal.2d 744, 
108 A.L.R. 595, rehearing denied 
63 P.2d 810, 7 Cal.2d 744, 108 A. 
LR. 695—^Franchise Motor Freight 
A88*n V. Seavey, 236 P. 1000, 196 
<3al. 77—^Martin v. Superior Court 
of Sacramento County, 227 P. 762, 
194 CaL 93—Wores v. Imperial Irr. 
Dist., 227 P. 181, 198 Cal. 609. 

Elbert, Limited, v. Nolan, 196 P. 
2d 88, 87 CaLApp.2d 24—^T. B. Con¬ 
nolly, Inc., V. State, 1'64 P.2d 60, 

72 Cal.App.2d 145—People v. Keith 
Ry. Equipment Co., 161 P.2d 244, 
70 CaLApp.2d 3.39—Louis Eckert 
Brewing Co. v. Unemployment Re¬ 
serve Commission, 119 P.2d 227, 
47 CaLApp.2d 844—^Pacific Gas St 
Elec. Co. V. Moore, 98 P.2d 819, 37 
Cal.App.2d 91—Fawcett v. Ball, 251 
P. 679, 80 CaLApp. 131—^In re Mor- 
ganstern, 215 P. 721, 61 CaLApp. 
702. 


People V. International Steel 
Corp.. 226 P.2d 587, 102 CaLApp. 
2d Supp. 935. 

Colo.—Rifle Potato Growers* Co-op. 
Ass*n V. Smith, 240 P. 937, 78 Colo. 
171. 

Conn.—Hoenlg v. Connelly, 106 A.2d 
775, 141 Conn. 266—Spector Motor 
Service v. Walsh, 61 AL.2d 89, 185 
Conn. 37—^Franco v. City of New 
Haven, 62 A.2d 866, 133 Conn. 644 
—^Murphy, Inc., v. Town of West- 
port, 40 A.2d 177, 131 Conn. 292, 
156 A.L.R. 568—State v. Zazzaro. 20 
A.2d 737, 128 Conn. 160. 

D.C.—Nelld V. District of Columbia, 
110 P.2d 246. 71 App-D.C. 306. 

pia.—^Hunter v. Flowers, 43 So.2d 
436, 14 A.L.R.2d 447—Setzer v. 
Mayo. 9 So.2d 280, 160 Ela. 734— 
State ex rel. Adams v. Lee, 166 So. 
249, 122 Fla. 639, reheard 166 So. 
262, 122 Fla. 670, rehearing denied 
166 So. 574, 122 Fla. 700, certiorari 
denied Lee v. State of Florida ex 
rel. Adams, 57 S.Ct. 16, 299 U.S. 
642. 81 L.Bd. 399. 

Ill.—Du Bois V. Gibbons, 118 N.B.2d 
295. 2 I11.2d 392—Spalding v. Gran¬ 
ite City. 113 N.E.2d 667, 416 Ill. 274 
—Gaea V. City of Chicago. 103 N.B. 
2d 617. 411 IlL 146—^Krebs v. Board 
of Trustees of Teachers* Retire¬ 
ment System, 102 N.E.2d 321, 410 
IlL 485, 27 A.L.R.2d 1434—^Kloss v. 
Suburban Cook County Tubercu¬ 
losis Sanitarium Dist., 88 N.B. 2d 
89, 404 ill, 87—^People v. Deather- 
age, 81 N.B.2d 581, 401 Ill. 25— 
Hansen v. Raleigh, 63 N.B.2d 851, 
391 IlL 636, 163 A.L.R. 1426—Peo¬ 
ple ex reL Heydenreich v. Lyons, 
80 N.E.2d 46, 374 IIL 557, 182 A.L. 
R. 511—^Punke v. Village of Elliott, 
5 N.B.2d 389, 364 lU. 604—^People v. 
Linde, 173 NiB. 361, 341 Ill. 269, 72 

A. LuR. 997—^Berry v. City of (Chi¬ 
cago, 151 N.B. 681, 320 IlL 636— 
Weksler v. Collins, 147 N.B. 797, 
317 IIL 132, error dismissed 47 S. 
Ct. 449, 273 U.S. 779, 71 L.Bd. 888— 
McGrath v. City of Chicago, 141 N. 

B, 299, 309 Ill. 616—Simpson v, An¬ 
derson, 187 N.B. 88, 806 Ill. 172— 
Westfalls Storage, Van & Express 
Co. V. City of CJhlcago, 117 N.B. 489, 
280 IIL 818—Biffer v. City of Chi¬ 
cago. 116 N.E. 182, 278 IIL 662— 
Heartt v. Village of Downers 
Grove, 115 N.B. 869, 278 IIL 92— 
Casparie Stone Co, v. Industrial 
Board of Illinois, 115 N.B. 822, 278 
IIL 77. 

Ind,—^Phillips V. Officials of City of 
Valparaiso, 120 N.B.2d 898—^Fair*- 
child V. Schanke. 113 N.B.2d.l69, 
232 Ind. 480—Evansville St O. VaL 
Ry, Co. v. Southern Ind. Rural 
Elec. Corp., 109 N.B.2d 901. 231 Ind. 
64$—State ex reL Jacksoia v. Mid¬ 
dleton, 20 N.E.2d 509, 216 Ind. 219— 
State ex reL Jackson v. Middleton, 
19 N.B.2d 470, 215 Ind. 219—Rich-. 

■ mond Baking Co. v. Department of 

[ Treasury, 18 N.E.2d 778, 215 Ind. 
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110—^Martin v. Loula, 194 N.B. 178, 
208 Ind. 846, rehearing denied 195 
N.B. 881, 208 Ind. 846, followed in 
Barlow V. Kellar, 194 N.B. 366, 207 
Ind. 709, Benson v. Sandusky, 194 
N.B. 355, 207 Ind. 709. Tam v. East 
Side Loan Co., 194 N.B. 355, 207 
Ind. 709, Indianapolis Morris Plan 
Co. V. Fitzgerald, 194 N.B. 356, 207 
Ind. 708 and White v. White, 194 
N.B. 355. 207 Ind. 709, .rehearing 
denied 196 N.B. 96, 208 Ind. 314— 
Bolivar Board of Finance of Ben¬ 
ton County V. Hawkins, 191 N.B. 
168, 207 Ind. 171, 96 A.L.R. 271— 
Wayne Tp. v. Brown, 186 N.B. 841, 
206 Ind. 437—Fountain Park Co. v. 
Hensler, 155 N.B. 465, 199 Ind. 95, 
60 Al.L.R. 1618—^Baldwin v. State, 
141 N.B. 348. 194 Ind. 308. 

Ky.—^Kentucky Tax Commission v. 
Lincoln Bank St Trust Co., 245 S. 
W.2d 95(1—Elrod v. Willis, 203 S. 
' W.-2d 18,- 306 Ky. 226—Beacon 
Liquors v. Martin, 131 S.W.2d 446, 

279 Ky. 468—^Mlddendorf v. Jame¬ 
son, 96 S.W.2d 1067, 266 Ky. Ill— 
Linton V. Fulton Building & Loan 
Ass*n, 90 S.W.2d 22, 262 Ky. 198— 
Shaw V. Pox, 55 S.W.2d 11, 246 Ky. 
342—Lakes v. Goodloe, 242 S.W. 
632, 195 Ky. 240. 

Me.—^Bx parte Gosselin, 44 A2d 882, 
141 Ma 412, certiorari dismissed 
66 S.Ct 982, 328 U.S. 817, 90 LBd. 
1599—State v. King, 188 A. 775, 135 
Me. 6. 

Melss. —^Massachusetts General Hos¬ 
pital V. Inhabitants of Belmont, 
131 N.B. 72, 238 Masa 396. 
Mich.-^Metropolltan Funeral System 
Ass*n v. Forbes, 49 N.W.2d 181, 881 
Mich. 185—In re Phillips, 9 N.W. 
2d 872, 306 Mich. 686—Miller v. 
Detroit Sav. Bank, 286 N.W. 803, 
289 Mich. 494. 

Minn.—General Mills v. Division of 
Employment and Sec. for Minn., 28 
NW.2d 847, 224 Minn. 806-^tate 
ex rel. Equity Farms v. Hubbard, 

280 N.W. 9, 203 Minn. Ill—State 
V. Independent School Dist. of 
Granite Palls, 174 N.W. 414, 143 
M inn- 483—State V. Biidgeman, 
etc., Co., 134 N.W. 496, 117 Minn. 
186, Ann.Cas.l918D 41.- 

Miss.—Stone v. General Electric 
Contracts Corp., 7 So.2d 811, 198 
Miss. 817, followed in Stone v. 
Universal Credit Co., 7 So.2d 820, 
193 Miss. 354 and Stone v. Yellow 
Mfg. Acceptance Corp., 7 So.2d 820, 
193 Miss. 388, affirmed 63 S.Ct. 66, 
817 U.S. 591, 87 L.Bd. 484, rehear¬ 
ing denied 6$ S.Ct. 167, 817 U.S. 
708, 87 L.Bd. 666—Russell Inv. 

Corporation v. RTissell, 182 SO. 102, 
182 Misa 88‘5.- 

Mo.—St. Louis Union Trust. Ca v. 
State, 165 S.W.2d 107, 848 Mo. 725. 
certiorari denied State of Missouri 
V. St. Louis Union Trust Co., 62 
act 485, 814 U.S. 700, 86 L.Bd. 660 
—Hines ,v: Hook, 89 S.W:2d 62, 888 
Mo. 114—Thompson v. St Louis- 
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in contravention of constitutional inhibitions.^’^ If classification.^'^*^® 
there is any reasonable basis for a legislative classi¬ 
fication, the courts will not interfere.57.5 Where The rule that classification is a matter for the 
several reasonable modes of classification are avail- legislature has been applied to legislative dassifica- 

able, the choice is for the legislature and not for tion of such matters as animals,^® civil service posi- 

the courts.^'^*^^ Even where the legislative classi- tions,38-5 compensation of judges,fishing, 
fication is invalid, the court cannot adopt a different businesses and corporations,^passengers,^^ persons 


San Francisco Ry. Co., 69 S.W.2d 
936, 834 Mo. 958—^Barret ex rel. 
Bradshaw v. Hedrick, 241 S.W. 402, 
294 Mo. 21. 

Mont.—Rutherford v. City of Great 
Falls, 86 P.2d 666, 107 Mont. 612— 
State V, Safeway Stores, 76 P.2d 
81, 106 Mont. 182. 

N'eb.—^Brwln v. City of Omaha, 224 
N.W. 692, 118 Neb. 381—^Wakeley 
V. Dougflan County, 191 N.W. 837, 
109 Neb. 8 9'6—Cunningham v, 
Douglas County, 177 N.W. 742, 104 
Neb. 405. 

^tate V. Garden State Racing 
Ass'n, 54 A.2d 916, 136 N.XLaw 173. 

N.M.—State v. Pate, 188 P.2d 1006, 
47 N.M.. 182—^Hutcheson v. Ather¬ 
ton, 99 P.2d 462, 44 N.M. 144. 

N.T.—Atkins v. Hertz Drivurself 
Stations, 186 N.B. 408, 261 N.Y. 
362, affirmed 64 S.Ct. 487, 29 U.S. 
641, 78 L..Ed..l039. 

Christie ▼. 46th St. Theatre Corp., 
39 N.T.S.2d 464. 266 App.Div. 265, 
affirmed 54 N.E.2d 206, 292 N.7. 
620, certiorari denied 46th Street 
Theatre Corp. v. Christie, 66 S.Ct 
86, 828 XJ.S. 710, 89 D.Bd. 671—In 
re Bolden's Estate, 179 N.Y.S. 406, 
189 AppJJiv. 417. 

NJD. — CoiT]^ Jtixis ^tinted In. Hines 
V. Rask, 234 N.W. 661, 663. 60 NJD. 
432 

Ohio.—State v. Cook, 186 N.BL 212, 44 
Ohio App. 601. 

Corpus Jtuls otnoted in State ex 
reL Morris v. Osborn, 22 Ohio N. 
P.,N.S., 649, 662. 

Or.—Yamhill Electric Co. v. City of 
McMinnville. 274 P. 118, 180 Or. 
809, rehearing denied 280 P. 604, 
130 Or. 809, appeal dismissed and 
certiorari denied 60 S.Ct. 169, 280 
U.S. 631, . 74 LuEd. 696—Corpus 
Juris guoted in Evert v. Oregon 
& Western Colonization Co., 261 F. 
448, 446, 128 Or. 225. 

Pa.—^Loomis v. Board. of Ed. of 
School Dist. of Philadelphia, 108 A. 
2d 769, 876 Pa. 428—^Dufour v. 
Maize, 56 A.2d 675, 868 Pa. 809, 1 
AIi.R.2d 563—Helsler v. Thomas 
CoUlery Co., 118 A. 894, 274 Pa. 
448, 24. ALuR. 1216, affirmed 48 S. 
Ct 88, 260 U.S. 246. 67 L..E<L 237— 
Germantown Trust Co. v. jPowell, 
108 A 441, 265 Pa. 71. 

Iben V. Borough of Monaca, 48 
A2d 426, 158 Pa.Super. 46—-Appeal 
of J. A Young & Co., 160 A 151, 
105 Pa.Super. 158. 

Commonwealth v. Trimmer, 
Quar.Sess., 58 Dauph.Co. 91, 84 
MunUR. 87. 


! R.I.—Creditors* Service Corporation 
I V. Cummings, 190 A 2, 57 R.I. 291. 
i S.C.—Wagener v. Smith, 71 S.R2d 
1. 221 S.C. 438. 

Tenn.—^Sterchi Bros. Stores v. Wal¬ 
lace, 77 S.W.2d 807, 168 Tenn. 299 
—Cavender v. Hewitt, 239 S.W. 
767. 145 Tenn. 471. 22 AKR. 765. 
Tex—St Louis Southwestern Ry. 
Co. of Texas v. State, 261 S.W. 996, 
113 Tex 570, 33 AL.R. 367. 

State V. Pioneer Oil & Refining 
Co., Com.App., 292 S.W. 869. 

Heath v. Lewis, Civ.App., 82 S. 
W.2d 249, error refused. 

Ex parte George, 216 S.W.2d 170, 
152 TexCr. 465. 

Utah.—Carter v. State Tax Commis¬ 
sion, 96 P.2d 727, 98 Utah 96, 126 

AL. R. 1402. 

Va,—^Bray v. County Bd. of Arling¬ 
ton County, 77 S.E.2d 479, 195 Va. 
81—Joy V. Green, 76 S.K2d 178, 
194 Va. 1003—Joyner v. Centre 
Motor Co., 66 S.B.2d 469. 192 Va 
627—^Robertson v. Commonwealth, 
26 S.E.2d 352, 181 Va 520, 146 A 
L.R. 966—^H. L. Carpel of Rich¬ 
mond, Inc., V, City of Richmond, 
176 S.E. 816, 162 Va 883. 

Wia—City of Washburn v. Ellquist 9 
N,W.2d 121. 242 Wis. 609, rehearing 
denied 10 N.W.2d 292, 242 Wis. 609 
—In re Schlesinger*3 Estate, 199 N. 

W. 961, 184 Wis. 1, reversed on oth¬ 
er grroimds Schlesinger v. State of 
Washington, 46 S,Ct. 260, 270 U.S. 
230, 70 L.Bd. 657, 43 AL.R. 1224, 
case remanded in accordance with 
mandate, 208 N.W. 992, 190 Wia 
283 

12 ax p 1180 notes 24, 25. 

Factual proof Is permissible and 
usually necessary to determine rea¬ 
sonableness of statutory classifica¬ 
tions. 

N.Y.—Gerosa v. Long Island R. Co., 
138 N.Y.S.2d 533. 

37- Ark.—Simpson v. Matthews, 40 
S.W.2d 991. 184 Ark. 218. 

Fla—Waybright v. Duval County, 
196 So. 480, 142 Fla 875. 

Ky.—^Linton v. Fulton Building & 
Loan Ass'n, 90 S.W.2d 22, 262 Ky. 
198—Shaw V. Fox 66 S.W.2d 11, 
246 Ky. 842. 

^Coiistitatloxial prohibltioiis against 
qpeciai legislatioca do not prohibit 
dlasslficatioh. 

Va—^Farmers* & Mechanics* Benev. 
Fire Ins. Ass'n of Roanoke and 
Botetourt Counties v. Horton, 160 
S.B. 315, 167 Va 114. 

37.3 U.-S.—In re Imperial IiT.r Dist, 
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D.C.Cal., 38 F.Supp. 770, affirmed, 
C.C.A, Wells Fargo Bank & Union 
Trust Co. v. Imperial Irr. Dist, 136 
F.2d 539, certiorari denied 64 S.Ct 
784, 321 U.S. 787. 88 L.Ed. 1078. re¬ 
hearing denied 64 S.Ct 940, 332 U.S. 
767, 88 L.Ed. 1593. 

Alia—State Board of Barber Exam¬ 
iners V. Edwards, 258 P.2d 418, 76 
Aria 27. 

Ill.—Smith V. Murphy. 50 N.E.2d 844, 
384 nt 84. 

Mo.—State ex rel. Fire Dist. of Le- 
may v. Smith, 184 S.W.2d 693, 353 
Mo. 817. 

N.M.—Hutcheson v. Atherton, 99 P.2d 
462, 44 N.M. 144. 

Ohio.—Chambers v. Owens-Ames- 
Klmball Co., App., 62 N.B.2d 496, 
reversed 67 N.E.2d 439, 146 Ohio 
St 659, 165 AL.R. 1373. 

Or.—^M & M Wood Working Co., v. 
State Indus. Acc. Commission, 155 
P.2d 938, 176 Or. 85. 

Wis.—State V. Potokau*, 15 N.W.2d 
158, 245 Wis. 460. 

37.10 N.Y.—Mid-States Freight 
Lines v. Bates, 111 N.Y.S.2d 678, 

279 App.Div. 451, affirmed 107 N.E. 
2d 603, 304 N.Y. 700, reargument 
denied 109 N.E.2d 82, 804 N.Y. 788, 
certiorari denied 73 S.Ct. 648, 345 
U.S. 908, 97 L.Ed. 1344. 

37J.5 N.Y.—^People ex rel. Knott 
Management Corp. v. Graves, 36 N. 
B.2d 628, 286 N.Y. 377. 

38. Wash.—State v. Miller, 271 P. 
826. 149 Wash. 545, 

38.5 N.Y.—Barnett v- Fields, 92 N. 
Y.S.2d 117, 196 Misa 339, affirmed 

94 N.Y.S.2d 904, 276 App.Dlv. 903, 
affirmed 93 N.E2d 346, 801 N.Y. 
543. 

Bergevman v. Byrnes, 114 N.Y.S. 
2d 416, affirmed 115 N.Y.S.2d 528, 

280 App.Div. 884, appeal denied 116 
N.Y.S.2d 356, 280 App.Div. 931, af¬ 
firmed 113 N.E.2d 557, 305 N.Y. 811. 

38.10 N.Y.—^Broome County v. Bates, 

95 N.Y.S.2d 248. 197 Mlsc. 88, af¬ 
firmed 96 N.E.2d 892, 302 N.Y. 687. 

39. U.S.—^Thomson v. Dana, D.C.Or., 
52 F.2d 759, affirmed 52 S.Ct 409, 
285 U.S. 529, 76 L.Ed, 925. 

40. La.—^Trentman Co. v, Browu* 147 
So. 14, 176 La. 854. 

Pa.—Commonwealth v. John McGlinn 
Distilling Co., 108 A 828, 265 Pa. 

I 346. 

4L Md.—^Bosley v. Quigley, 56 A.2d 
I 835, 189 Md. 493, certiorari denied 
68 S.Ct 1339, 884 U.S. 828, 92 L. 
Ed. 1756. 
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required to have permits for street speaking, Sun¬ 
day closing,^2.5 persons entitled to compensation as 
dependents of a deceased employee, those affected 
by a regulation for the protection of game,^^ gov¬ 
ernmental subdivisions^^ and municipalities,^® motor 
vehicles,^®*® objects on which a license fee is im- 
posed,^*^ subjects of taxation,^* and criminal of¬ 
fenses.^® 

It has been held not to be judicial legislation for 
a court in passing on the constitutionality of a tax 
on foreign corporations to distinguish between for¬ 
eign corporations licensed to do business in the ju- 
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risdiction and those not so licensed.**-* 

§ 151(5). — Determinatiou of Public Use 
and Purpose 

What Is a public purpose or a public use Is a matter 
primarily for the legislature, whose determination will 
not be disturbed unless palpably unreasonable. 

It is primarily for the legislature to determine 
whether it is exercising its powers for a public 
purpose.®® Courts will not interfere unless the leg¬ 
islature is clearly wrong or the organic law is vio- 
lated,®! although courts may ultimately determine 


Tex.—St Louis Southwestern Ry. Co. 
of Texas v. State. 261 S.'W. 996, 
113 Tex. 670, 33 A.L.R. 367. 

42. N.T.—^People, on Complaint of 
O^Connor, v. Smith, 188 N'.B. 745, 
263 N.Y. 255, appeal dismissed 
Smith V. People of State of New 
York on Complaint of O'Connor, 54 
S.Ct 775, 292 U.S. 606, 78 L.Bd. 
1468. 

42^ Ala.—^Lane v. McFadyen, 66 So. 
2d 83, 259 Ala. 205. 

43. Pa.—l>ecker v. Mohawk Mining 
Co.. 109 A. 276, 265 Pa. 507. 

40 . Fla.—State v. Bryan. 99 So. 827, 
87 Fla. 66. 

45. Fla.—^Lightfoot v. State. 64 So. 
2 d 261. 

Kan.—^Miller v. Jackson, 199 P.2d 
513.166 Kan. 141. 

Pa.—Commonwealth ex reL Kelley v. 

Cantrell. 193 A. 655. 327 Pa. 369. 
4S. Ky.—Town of London v. Brown. 

208 S.W. 317, 183 Ky. 63. 
aconicipally owasd utilities 

Courts cannot construe statute, ex¬ 
cepting municipally owned public 
utilities from supervision of public 
service commission, to include such 
utilities. 

Op.—^Y amhill Electric Co. v. City of 
McMinnvUle. 274 P. 118, 180 Or, 
309, rehearing denied 280 P. 504, 
130 Or. 309, appeal dismissed and 
certiorari denied 50 S.Ct. 159, 280 
U.S. 531, 74 L.Ed. 596. 

46.5 TT.S.—Clark v. Paul Gray Inc., 
Cal., 69 S.Ct 744, 306 U.S. 583, 83 
L.Ed. 1001. 

Neb.—^Rocky Mountain Lines v. Coch¬ 
ran. 299 N.W. 696, 140 Neb. 378. 

47. Or.—Safeway Stores v. City of 
Portland, 42 P.2d 162, 149 Or. 581. 
4a U.S.—Hess V. U. S., I>.C.Minn., 
74 F.Supp. 135. 

Ind.—Gaflll V. Bracken, 146 N.EL 312, 
195 Ind. 551, rehearing denied 146 
N.B. 109. 195 Ind. 551. 

Pa—Sablosky v. Messner. 92 A. 2d 
411, 372 Pa 471. 

4a Vt—State V. Shady, 138 A. 777, 
100 Vt 404. 

49.5 U.S.—South Porto Rico Saggar 
Co. V. Buscaglia, aCA..Ptterto Rico, 


154 F.2d 96, followed in Standard 
Oil Co., (N. J.) V. Tax Court of 
Puerto lUco, 154 F.2d 293, two 
cases. 

Ba CaL—^Bowker v. Baker, 167 P.2d 
256, 73 CaLApp.2d 653—People v. 
Standard Accident Ins. Co., 108.P.2d 
928, 42 Cal.App.2d 409. 

Conn.—^Barnes v. City of New Haven, 
98 A.2d 523, 140 Conn. 8. 
m.—^People V. Chicago Transit Au¬ 
thority. 64 N.B.2d 4, 392 IlL 77— 
Krause v. Peoria Housing Authori¬ 
ty. 19 N.B.2d 193, 370 Ul. 866—Hag- 
ler y. Small, 138 N.R 849, 307 IlL 
460. 

Ind.—State ex reL Jackson v. Middle- 
ton, 19 N.E.2d 470. 20 N.R2d 509. 
215 Ind. 219. 

Mont.—Willett v. State Board of Bx- 
I aminers, 115 P.2d 287, 112 Mont 
317. 

S.O.—^Benjamin v. Housing Authority 
of Darlington County, 15 S.B.2d 
737, 198 S.C. 79—McNulty v. Owens, 
199 S.B. 426, 188 S,Q. 377—Park v. i 
Greenwood County, 176 SJBL 870, 
174 S.C. 86. 

Utah.—^Thomas v. Daughters of Utah 
Pioneers, 197 P.2d 477, 114 Utah 
108, appeal denied 69 S.Ct 789, 336 
U.S. 930, 93 KBd. 1090. 

Whether appropriation to ladivUU 
Tial is for public purpose is prima¬ 
rily addressed to legislatura 
Ala.—^Board of Revenue and Road 
Com’rs of Mobile County v. Puck¬ 
ett 149 So. 850, 227 Ala. 374. 

Gift 

Within rule that an appropriation 
of public funds for public purpose is 
not a “gift” within constitutional pro¬ 
vision prohibiting Legislature fjrom 
making a gift the determination of 
what constitutes a public purpose is 
primarily a matter for legislative 
discretion, which will not be disturb¬ 
ed by court so long as it has a rea¬ 
sonable basis. 

CaL—Alameda County v. Janssen, 106 
P.2d It 16 CaL2d 276, 130 A.L.R. 
1141. 

51* U.S.—Carmichael v. Southern 
Coal & Coke Co., Ala., 57 S.Ct 868, 
301 U.S. 495, 81 X^Bd. 1245, 109 A. 
L.R. 1327, modified on other 
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grounds Carmichael ▼. Southern 
Coal & Coke Co., 57 S.Ct. 674, 300 

U. S. 644, 81 L.Bd. 858—Carmichael 

V. Gulf States Paper Corporation, 
Ala., 67 S.Ct 868, 801 U.S. 496, 81 
L.Ed. 1245, 109 A.D.R 1327, modi¬ 
fied on other grounds Carmichael 
V. Gulf States Paper Corporation, 
67 S.Ct 674, 300 U.S. 64t 81 L.Ed. 
858. 

Ala.—State ex reL Dorian v. Stone, 
6 So.2d 898, 30 Ala.App. 413. 

CaL—^Los Angeles County v. La 
Fuente, 129 P.2d 378, 20 Cal.2d 870, 
certiorari denied La Fuente v. Los 
Angeles County, 68 S.Ct 441, 817 
U.S. 698, 87 L.B<L 558, rehearing 
denied 68 S.Ct 558, 318 U.S. 798, 87 
L.Bd. 1162, rehearing denied 63 S. 
Ct 768, 818 U.a 800, 87 I<.Bd. 1164, 
rehearing denied 63 S.Ct 85t 318 
U.S. 802, 37 L.Bd. 1166, rehearing 
denied 63 S.Ct. 1026, 319 U.S. 779, 
87 L.Bd. 1724, rehearing denied 63 
S.Ct 1314, 319 U.S. 738, 87 L.B<L 
1727. 

People V. Standard Accident Ins. 
Co., 108 P.2d 923, 42 CalJLpp.2d 
409. 

Conn.—^Barnes V. City of New Haven, 
98 A.2d 523, 140 Conn. 8. 

Ill.—^People V. Chicago Transit Au¬ 
thority, 64 N.H.2d 4, 892 HI. 77. 
Mass.—^In re Opinions of the Justic¬ 
es, 67 N.B.2d 588, 320 Mass. 773, 
165 A.L.R. 807. 

! Mont—Willett V. State Board of Ex¬ 
aminers, 116 P.2d 287, 112 Mont 
817—Stanley v. Jeffries, 284 P. 134, 
86 Mont 114, 70 A.L.R. 166. 

Nev.—^McLaughlin v. Housing Au¬ 
thority of City of Las Vegas, 227 
P.2d 206, 68 Nev. 84. 

S.C.—^Park v. Greenwood County, 176 
S.B. 870,174 S.a 36. 

Ootmty purpose 

Ooimts will not interfere with leg¬ 
islative determination of what con¬ 
stitutes “county purpose" unless it 
has no legal .or practical relation to 
county purpose. 

Fla.—State v. Brevard County, 126 
So. 853, 99 Fla. 226. 
aSunlolpal purpose 
V^ere no principle of organic law 
is violated, legislative determination 
of mxmicipal purpose will not be dis- 
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the question.®^ Likewise, it is for the legislature 
to determine, in the first instance, what uses are 
public,and its judgment will be respected by the 
courts unless palpably unreasonable,54 although ul¬ 
timately it may be a matter for the courts to de- 
cide.55 The courts may not go beyond the ex¬ 
pressed purpose of a legislative act and say that it 
was not enacted for that purpose, as long as the 
means provided are not unrelated to the express ob¬ 


jects of the legislation.55.5 

§ 151(6). -Definition and Punishment of 

Crime 

Subject to constitutional I Imitations* the courts may 
not encroach on the exclusive power of the legislature 
to define crimes or prescribe the punishment therefor. 

Subject to constitutional limitations, the courts 
may not encroach on the exclusive power of the leg¬ 
islature to define crimes55 or prescribe the punish- 


turbed by Judiciary if purpose named 1 
is municipal in nature, 
yia.—State ex rel. Landis v. Dyer, 
148 So. 201, 109 Fla. 33—^Peterson 
V. Town of Davenport, 106 So. 265, 
90 Fla. 71. 

Tick EradicatioiL Xaw by its enact- I 
xnent indicated the legislative de- j 
termination that the expenditure of ^ 
money for protection of stock and 
stock growers against animal dis¬ 
eases was for a public purpose, and 
such legislative determination, un¬ 
less manifestly arbitrary and Incor¬ 
rect, is not reviewable by the courts. 
Tex.—^Neal v. Boog-Scott, Clv.App., 
247 S.W. 689. 

53. U.S.—^John A- Gebelein, Inc., v. 

Milhourne, D.C.Md., 12 F.Supp. 105. 
Conn.—^Lymcin v. Adorno, 62 A2d 702, 
183 Conn. 611. 

DeL—^Wilmington Parking Authority 
V. Ranken, 105 A.2d 614. 

Ky.—Carman v. Klckmaja County, 216 
S.W. 408, 186 Ky. 630. 

Mass.—McLean v. City of Boston, 97 
N.R2d 642, 327 Mass. 118—In re 
Opinions of the Justices, 67 N.E.2d 
688, 320 Mass. 778, 165 AL.Il. 807. 
Minn.—^Behrens v. City of Minneapo¬ 
lis, 271 N.W. 814, 199 Minn. 363. 

Or.—Kinney v. City of Astoria, 217 
P. 840, 108 Or. 614. 

Pa.—^Peoples Bridge Co. of Harris¬ 
burg V. Shroyer, 60 A2d 499, 366 
Pa. 699. 

Utah.—^Thomas v. Daughters of Utah 
Pioneers, 197 P.2d 477, 114 Utah 
108, appeal denied 69 S.Ct. 789, 336 
U.S. 930, 93 L.Bd. 1090. 

W.Va.—State ex reL Adkins v. Sims, 
46 S.B.2d 81, 130 W.Vcu 645—State 
ex rel. Cashman v. Sims, 43 S.F.2d 
805, 130 W.Va. 480, 172 A.L.R. 1389. 
50 C.J. p 861 note 86. 

Oonnty purpose 

Question of what constitutes coun¬ 
ty purpose for Issuance of bonds is 
ultimately one for courts. 

35Ta.—Jackson Lumber Co. v. Walton 
County, 116 So., 771, 95 Fla. 632. ap¬ 
peal dismissed 49 S.Ct. 888, 296 U. 
S. 667. 73 L.Bd. lOlL ■ 

S3- U.S.-^U. S, V, 48,365 Slauare Feet 
of Land in King County, p,C.Wash., 
61 F.Supp. 905. - 

Cal.—Kern County Union High. School 
Dlst V. McDoxiald, 179 P. 180. 180 
CaL 7. 

16 C. J.S.—4$ 


64. CaL—Alameda County v. Jans¬ 
sen. 106 P.2d 11, 16 Cal.2d 276, 130 
AL.R. 1141. 

Ky.—^Bosworth v. Harp, 157 S.W. 
1084, 154 Ky. 659. 45 L.ILA.N.S., 
692. Ann.Cas.l915C 277. 

50 C.J. p 861 notes 87, 88. 

55- Cal.—^Black Hock Placer Mining 
Dist V. Summit Water & Irriga¬ 
tion Co.. 133 P.2d 58, 66 Cal.App.2d 
513. 

N.Y.—^Bradley v. Degnon Contracting 
Co., 120 N.R 89, 224 N.T. 60. 

Va.—^Mumpower v. Housing Author¬ 
ity of City of Bristol, 11 S.B.2d 
732, 176 Va. 426. 

Slum dearauce; low rent housing 
Legislature’s declaration that slum 
clearance and low rent housing proj¬ 
ects are devoted to public use is not 
necessarily binding or conclusive up¬ 
on the courts but is entitled to great 
weight, and courts are not to Inter¬ 
fere with such legislative finding un¬ 
less it clearly appears to be errone¬ 
ous and without reasonable founda¬ 
tion, 

1T.D.—Ferch v. Housing Authority of 
Cass County, 59 H.W.2d 849. 

653 U.S.—State of Arizona v. State 
of California, 51 S.Ct. 522, 283 U. 
S. 423, 75 L.Ed. 1154. 

State of Oklahoma ex rel. Phillips 
V. Guy F. Atkinson Co., D.C.Okl., 
37 F.Supp. 93, affirmed 61 S.Ct. 
1060, 813 U.S. 608, 86 L.Bd. 1487. 
Cal.—City of Los Angeles v. Post 
War Public Works Review Board, 
156 F.2d 746, 26 Cal.2d lOL 

66- U.S.—^U. S. V. Evans, Cal., 68 
S.Ct. 634, 333 U.S. 483, 92 L.Ed. 
823. 

Arnold v. U. S., C.C.AMo., 115 F. 
2d* 528. 

U. S. V. De Cadena, D.C.CaL, 105 
F.Supp. 202. 

Ala.—^Lashley v. State, 180 So, 717. 

Lashley v. State, App., 180 So. 
720, certiorari denied, Sup., 180 
So. 724. 

Cal.—^People v. Valentine, 169 P.2d 1, 
28 Cal.2d 121—^People v. Uim, 118 
P.2d 472, 18 Cal.2d 872, 

Silva V. MacAuley, 26 P.2d 887, 
135 CaLApp. 249, rehearing denied 
27 P.2d. 791, 135 CaLApp. 249. 

Colo.—^People V. Dolph, 239 P.2d 312, 
124 Colo. 553. 


DeL—^State v. Tabasso Homes, 28 A 
2d 248, 3 Terry 110. 

Fla.—Bradley v. State, 84 So. 677, 
79 Fla. 651, 10 A.L,R. 1129. 

Ill.—People V. Smith. 245 IlLApp. 
119. 

Ind.—Kistler v. State, 129 H.B. 625, 
190 Ind. 404. 

La.—State v. ArkEinsas Louisiana 
Gas Co., 78 So.2d 825—State v. 
Truby, 29 So.2d 758, 211 La. 178— 
State V. Smith, 195 So. 523, 194 I^a, 
1015—State v. Williams, 136 So. 
68 . 173 La. 1. 

Md.—Scarlett v. State, 93' A2d 753, 
201 Md. 310, certiorari denied 73 S. 
Ct. 937, 345 U.S. 955, 97 L.Ed. 1377 
—^Delnegro v. State, 81 A2d 241, 
198 Md. 80. 

Mass.—Commonwealth v. Corbett, 29 
N'.B.2d 151, 307 Mass. 7. 

Minn,—State v. Cantrell, 18 N.W.2d 
681, 220 Minn. 13—State v. Ives, 
297 N.W. 663, 210 Minn. 141—State 
V. Sobelman, 271 N.W. 484, 199 
Minn. 232. 

Miss.—State v. Lee, 17 So.2d 277, 196 
Miss. 311, 151 AL.R. 1143. 

Neb.—State v. Smith, 209 N.W. 328, 
114 Neb. 663. 

Nev.— Corpus Juris Secundum cited 
in State v. Pansey, 130 P.2d 264, 61 
Nev. 330. 

N.Y.—People v. Morton, 132 N.Y.S.2d 
302, 284 App.Div. 413, affirmed 123 
N.R2d 790, 308 N.Y. 96. 

People, on Complaint of Moody 
V. Johnaken, 94 N.Y.S.2d 102, 196 
Misc. 1059. 

N.C.—State v. Julian, 200 S.B. 24, 
214 N.C. 674—State v. Whitehurst, 
193 S.R 657, 212 N.C. 300, 113 A 
L.R 740. 

OkL—^Hulsey v. State, 292 P.2d 301, 
86 Okl.Cr. 273—Rachel v. State, 
107 P.2d 813, 71 OkLCr. S3. 

Or.—State v. Laundy, 204 P. 968, 103 
Or. 443, rehearing denied 206 P. 
290, 183 Or. 443. 

S.D.—State v. Pickus, 257 N.W. 284. 
63 S.D. 209. 

Vt—State V. Shady. 138 A 777, 100 
Vt. 404. 

Wash.—State v. Superior Court In 
and for Walla Walla County, 13 P. 
2d 1086, 169 Wash. 292. . 

12 C.J. p 884 note 5, p 890 note 60— 
16 C.J. p 61 note IL 
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merit therefor,57 or reg^ulate criminal procedure.^* | So the courts must enforce such statutes as they are 


€^}ixrts do not liavo power to create 
crisoes 

TJ.S.—Moriasette v, U. S., Mich., 72 
S.Ct. 240, 342 U.S. 246, 96 L-Bd. 
2S8. 

Ortmlaal Inteiit 

Where an act is prohibited by stat¬ 
ute, without includiniT element of 
£ruilty knowledge or criminal intent, 
courts will not include such elements 
as necessary part of crime by judicial 
construction, even if act is mala in 
se. 

Ohio.—State v. Weisberg, 55 N.E.2d 
870, 74 Ohio App. 91. 

Z&saaity 

If any change is to be made in 
accepted standard, i. e., the right or 
wrong test, for determining criminal 
guilt in relation to insanity plea, 
change is matter for the legislature 
rather than for the courts. 

CaL—^People v. Berry, 282 P.2d 861. 
Paderal offense 

While in certain cases congress 
may make the violation of state laws 
an element of federal offense, the 
courts cannot do so by construction. 
U.S.—Butterfield v. TT. S., OkL, 241 
P. 656, 154 C.C.A. 332. 

Prandnlent olaims against; TTnltea 
States 

To nullify criminal statute govern¬ 
ing fraudulent claims against United 
States by strict interpretation, be¬ 
cause of dislike of independent in¬ 
former statutes governing action 
against one presenting fraudulent 
claim, would be to exercise a **veto 
power” which Supreme Court does 
not possess. 

U.S.—^U. S. ex rel. Marcus v. Hess, 
Pa.. 63 S.Ct. 379, 317 U.S. 537, 87 
Ij.Hd. 443, rehearing denied 63 S. 
Ct 766, 818 U.S. 799. 87 LuEd. 1168. 

57. U.S,—^U. S. V. Evans, 68 S.Ct. 
634, 333 U.S. 483, 92 L.Ed. 823. 

Edwards v. U. S., <XA.Okl., 206 
P.2d 855—Bailey v. U. S., C.C.A. 
OkL, 74 P.2d 461—Sansone v. 
Zerbst, aC.AKan., 73 P.2d 670— 
Schultz V. Zerbst, aC.A.Kan., 78 P. 
2d 668. 

U. S, V. Wright, D.dnL, 66 P, 
Supp. 489. 

CaL—^People v. Ralph, 150 P.2d 401, 

24 Cal.2d 576—^In re Rubin, 280 P. 
875, 208 CaL 785—^In re Marsden, 
280 P. 375, 208 Cal. 785—Ex parte 
Haines,. 234 P. ,383, 195 CaL 605. 

People V. Bucchierre, 134 P.2d 
505, 57 CaLApp.2d 153. 

Brown v. State, 13 So.2d 458, 
152 Pla. 858—^Bradley v. State, 84 
So. 677, 79 Fla. 651, 10 A.Ii.R. 1129. 
HI.—^People V. I.anders, 160 N.B. 836, 
329 HI. 453. 

People V. Smith, 245 HLApp. 119 
—People v.' Cary, 245 ill.App. lOO. 
Ind.—State v. Rardon, 46 N.B.2d 606, 
221 Ind. 154—Mellot v. States 40 


N.B.2d 655, 219 Ind. 646—Klstler 

V. State, 129 N.B. 625. 190 Ind. 404. 
lowfiu—State v. Erickson, 282 N.W. 

728, 223 Iowa 1261. 

Ky.—McElwain v. Commonwealth, 
159 S.W.2d 11, 289 Ky. 446—Fry v. 
Commonwealth, 82 S.W.2d 431, 259 
Ky. 337. 

Lia.—State v. Glennon, 115 So. 627, 
165 La. 380. 

Md.—^Scarlett v. State, 93 A.2d 753, 
201 Md. 310, certiorari denied 73 
S.Ct. 937, 345 U.S. 965, 97 L..Ed. 

! 1377—^Delnegro v. State, 81 A.2d 
241, 198 Md. 80. 

Mich.—Ex parte Wall, 47 N.W.2d 682, 
330 Mich. 430—In re Doelle, 85 N. 

W. 2d 251. 323 Mich. 241. 

Minn.—State v. Meyer, 37 N.W.2d 3, 
228 Minn. 286—State v. Ives, 297 
N’.W. 563, 210 Minn. 141—State v. 
Sobelman, 271 N.W. 484, 199 Minn. 
232. 

Mo.—State v. McGee, 234 S.W.2d 687, 
361 Mo. 309—State v. Rizor, 182 S. 
W.2d 526, 853 Mo. 368—State v. 
Copeland, 71 S.W.2d 746, 835 Mo. 
140—State v. Jenkins, 87 S.W.2d 
433. 327 Mo. 326—State v. McGin¬ 
nis, 7 S.W.2d 259, 320 Mo. 228— 
State V. Wheeler, 2 S.W.2d 777, 318 
Mo. 1173—State v. French, 800 S. 
W. 793, 318 Mo. 619—State v. Steel¬ 
man, 300 S.W. 748, 818 Mo. 628— 
State V. Preslar, 300 S.W. 687, 818 
Mo. 679—^State v. Alexander, 285 
S.W. 984, 315 Ma 199. 

Neb.—State v. Smith, 209 N.W. 328, 
114 Neb. 654. 

Nev-—State v. Pansy, 130 P.2d 264, 
61 Nev. 330. 

N.J.—^Bx parte Zee, 80 A.2d 480, IS 
N.J,Super. 312, affirmed 84 A.2d 29, 
16 N.J.Super. 171, certiorari denied 
72 S.Ct. 766, 343 U.S. 981, 96 L.Bd. 
1340; 

N.T.—MitcheU v. State, 86 N.T.S.2d 
80, 193 Misc. 607—People v. Miceli, 
89 N.Y.S.2d 871, 179 Mli^c. 705. 

Or.—State v. Smith, 273 P. 323,- 128 
Or. 515. 

S.C.—Medlock v, Spearman, 194 SJ3. 
21, 185 S.C. 296. 

S.I>.—State v, Pickus, 257 N.W. 284, 
63 S.I). 209. 

Tex.—Scusser v. State, 98 S.W.’2d 2U, 
131 Tex.Cr. 347—Allen v. State, 
21 S.W,2d 627, 114 Tea;.Qr. 79, 
Wash.—State v. Superior Court' in 
aud for Walla Walla County, 13 
P.2d 1086, 169 Wash. 292. 

12 C.J. p 884 note 6, p 890 note .60.. 

The fiadng of penalties for crtmes 
is'legislatlye fUauxtion, and what con¬ 
stitutes adequate penalty is matter 
of legislative judgment and discre¬ 
tion, with vihich courts will not inter¬ 
fere, unless penalty prescribed ^ 
clearly and manifestly cruel and un¬ 
usual. 

U.S.—Welch V. Hudspeth, aCJLKan., 
-182 P.2d 434—Rose ir, U. S., GGA. 
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OkL, 128 P.2d 622, certiorari denied 
63 S.Ct. 47, 317 U.S. 651. 87 L.Ed. 
624—^McCHeary v. Hudspeth, C.C.A 
Kan., 124 P.2d 445, certiorari denied 
62 S.Ct. 1043, 816 U.S. 670, 86 L 
Ed. 1746. 

Where great degree of uncertainty 
existed as to penalty which Congress 
intended should be applicable to pro¬ 
vision of prohibiting concealing or 
harboring an alien not lawfully en¬ 
titled to enter or to reside within 
United States, Supreme Court would 
not determine the question, since to 
do so would require court to exceed 
bounds of judicial interpretation. 

U.S.—^U. S. V. Evans, CaL, 68 S.Ct 
634. 333 U.S. 483, 92 L.Bd. 828. 

What constitutes an adequate pen. 
alty for a crime is a matter of legis¬ 
lative judgment and discretion, and 
courts will not Interfere therewith, 
unless penalty prescribed is clearly 
and manifestly cruel and unusual. 
U.S.—Edwards v. U. S., C.A.Okl., 206 
P.2d 855. 

XnoonsiBtent penalties 
Despite statute declaring in sub¬ 
stance that procuring of abortion of 
woman quick with child is man¬ 
slaughter in second degree, convic¬ 
tion may be had under statute declar¬ 
ing it to be manslaughter in first de¬ 
gree when death is procured without 
design to effect death but while en¬ 
gaged in perpetration of any crime or 
misdemeanor not amounting to fel¬ 
ony, and when misdemeanor engaged 
in is attempUng to procure abortion 
of pregnant woman, and any incon* 
sistency in penalties is not matter 
for judicial consideration, but for 
legislative consideration. 

Kan.—State v. Brown, 236 P.2d 69, 
171 Kan. J57. 

' Tlxliig the ‘ place of punlshiuent is 
also a “legislative'* or ^'administra¬ 
tive function,” 

Indi-Mellot 'v. State, 40 N.B.2d 655, 
219 Ind, 646. 

68. Cal.—^People v; Adamson, 165 P,. 

2d 3, 27 CaL2d 478, affirmed 67 S. 

, Ct. 1672; 382 U.S. 46, 91 Li;Ed. 1903, 
171 A.L..R. 1223, rehearing denied 
. 68 S.Ct; 27, 332 U.S: 784, 92 LEd., 
867. 

D.C.—U. S. V. Brennan, CA-, 214 P. 

.2d 268, r :• 

Pla.—North v. State, 66 So.2d 77, 
affirmed 74 S.Ct:' 376, 846 U.S. 932, 
98 Ii.Ed. 376,' rehearing denied 74 
act. 313, 347 U.S. 924, 98 L.Bd. 
423. 

Ga.—Bacon v. State, 71 S.E.2d 615, 
209 Ga. 261, conformed to 72 S.E, 
2d 468, 86 GfLApp. 703: 
ni.— People V. 'Hightower, 112 N,B.2d 
126,414 111. 687. 

Ind,—Ghdf V. State. $8 N.B.2d 363, 
223‘Ind.'76; 
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written,®® and cannot change them by judicied con- | struction or by 


Mo.—State r. Conway, 164 S.W.2d 
128 /348 Mo. 580. 

Mont— State v. Marchindo, 211 P, 
1093, 65 Mont 431. 

jfgy,—Application of Sullivan, 280 
P.2d 966. 

People v. Peln, 53 N.B.2d 374, 
292 N.T. 10—^People v. Nltzberg, 
47 N.E.2d 37, 289 N.T. 623, 145 A. 
L..R. 482. 

People, on Complaint of Kitch- 
ing, V. Goldstein, 78 N.T.S.2d 266, 
192 Misc. 337—^People v. Kupfer- 
man, 24 N.T.S.2d 445, 176 Misc. 660. 

City of Rochester v. Falk, 7 N.T. 
S.2d 517. 

Okl.—Jenningrs v. State, 223 P.2d 662, 
92 Okl.O. 347. 

Pa, —Commonwealth v. Wucherer, 41 
A.2d 674, 361 Pa. 305. 

Tex.—Conklin v. State, 162 S.W.2d 
416, 144 Tex.Cr. 210. 

Wyo.—State v. Chambers, 243 P.2d 
168, 70 Wyo. 283. 

Bxtradltioa. 

Remedy for lack of authority to 
provide for surrender of citizens 
charged with crime in another juris¬ 
diction does not lie with the court 
but with confess. 

U.S.—Valentine v. U. S, ex rel. Nel- 
decker, N.T., 67 S.Ct. 100, 299 U.S. 
5, 81 Ii.Rd. 6. 

XadloteeiLt or Saf onuatioa 
It is for the legislature to say 
what an indictment or Information 
shall ' contain, and the. courts are 
bound by the legislative reauire- 
ments. 

Idaho.—State v. McMahan, 65 P.2d 
166, 157 IdaJio 240. 

Svldeooe 

(1) Province of regulating Quan¬ 
tum and kind of proof reQulred to 
establish guUt In any class of crime 
is legislative prerogative, and courts 
may not interfere except in extreme 
cases. 

CaL—People v. Dillon, 248 P. 230, 199 
CaL 1. 

(2) It is for legislature and not 
for courts to make ballots available 
as evidence in criminal prosecutions. 
Tex.—Carroll v. State, 61 S.W.2d 1005, 

124 Tex.Cr. 180. 

(3) A prima fade evidence rule 
should he made applicable to parking 
violations of municipal tra^c ordi¬ 
nances by legislatiye enactment, not 
by judicial decree. . 

N.C.—State v. Scoggln, 72 S.B.2d 54, 
236 N.a 13. 

< 4 ) The criminal court of appeals 
Is without power to recognize and 
adopt. scientific methods for general 
use in crime detection, since such 
recognition,, subject to constitutional 
limitations, is a matter wlthhi exeis 
else .of legrislative power. 

Okl.—^Toms V. State»..239':P,2d .812,* 
95 Okl.Cr. 60. 


Bemedy for unjust conviction 
Court cannot create remedy, where 
none exists, for relieving person un¬ 
justly convicted of crime he did not 
commit, its function being to dis¬ 
cover and apply existing law, 

Md.—^Keane v. State, 166 A. 410, 164 
Md. 685. 

Attempt to commit offense 
The court was without authority to 
extend provisions of statute provid¬ 
ing that on trial of an indictment 
for any offense jury may find accused 
guilty of attempt to commit offense, 
so that it would apply to prosecutions 
based on affidavit or complaint. 
Ala.—Campbell v. State, 191 So. 810, 
29 Ala.App. 91. 

The right of new trial for newly 
discovered evidence is purely statu¬ 
tory, and the lack of provision there¬ 
for in criminal procedure may not be 
supplied by judicial fiat, but remedy 
is legislative. 

Ark.—Smith v. State, 140 S.W.2d 676, 
200 Ark. 767. 

Providings suiBoient safeguards 
against mistreatment of a prisoner by 
police officers in procuring a confes¬ 
sion is a matter for the legislative 
department. 

La.—State v. Calloway, 199 So. 403, 
196 La. 496. 
limitations 

Whether prosecutions for certain 
crimes shall never be barred, while 
prosecutions for others, apparently 
equally heinous, shall be barred aft¬ 
er specified time, is a Question solely 
for legislature, cmd in such a matter 
the legislature may discriminate as 
it chooses. 

RI.—State V. Patriarca, 43 A.2d 54, 

- 71 R,L 161, 160 A.L.R. 887. 

63. Colo.—Funk v. People, 7 P.2d 
$23, 90 Colo. 167. 

Me.—Jenness v. State, 64 A.2d 184, 
144 Me. 40. 

Md,—Wlmpling v. State, 189 A. 248, 
171 Md. 362. 

Miun.—State v. Bolsinger, 21 N.W.2d 
480, 221 Minn. 164. 

Or.—State v. Anthony, 163 P.2d 687, 
179 Or. 282, certiorari denied 67 S. 
Ct. 865, 830 U.S. 826, 91 LuBd. 1276. 
Tex.—^Martinez v. State, 114 S,W.2d 
874, 134 Tex,Cr. 180, followed in 
Handy v. State, 114 S.W.2d 878, 
134 Tex,Cr. 162. 

Wash.—State v. Lewis, 282 P.2d 297. 

60. U.S.—Porter v. Block, C.C.A.Md., 
156 F.2d 264—^Detrich v. Howard, 
C.C.A.Ind., 166 F.2d 807—Waldo v. 
Poe, D.aWash.. 14 F.2d 749. 

U, S. V. Gerdei, D.aMo., 108 P. 
Supp. 635—U. S. V. MacBvoy, i>.C. 
N.J., 68 P.Supp. 83. 

U. S. V. Cameron, D.CAriz., 282 
.F. 684, . ' , 

Ala.—Baugh v. State, 112 So., 167, 
216 Ala. 619. . 
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any other means®® even to correct 


Arlz.—state v. Ferraro, 198 P.2d 120, 
67 Ariz. 397. 

Cal.—People v. Burchano, 232 P. 149, 
69 CaLApp. 614. 

ni.—People V. Scallsi, 164 N.B. 716, 
324 Ill. 131. 

Kan.—State v. Foster, 189 P. 963, 
106 Kan. 862. 

L€U—State V, Curry, 140 So. 430, 174 
La. 287—State v, Rodosta, 138 So. 
124, 173 La. 623. 

Md.—State v. Page, 163 A. 493, 163 
Md. 505. 

Mass.—^Porter v. Sorell, 182 N.B. 837, 
280 Mass. 457, 86 A.L.R. 1159. 
Minn.—Gutterson v. Pearson, 189 N. 
W. 458, 162 Minn. 482, 24 A.L.R. 
619. 

Miss.—Smith v. State, 20 So.2d 701, 
197 Miss. 802, 161 A.L.R, 1—Harris 
V. State, 175 So. 842—WUliams v. 
State, 126 So. 40, 156 Miss. 346. 
N.jr.—state v. Quatro, 105 A. 2d 913, 
31 N.J.Super. 61—State v. W. U. 
Tel. Co., 80 A.2d 342, 13 N.J.Super. 
172. 

Essex Holding Corp. v. Hock, 64 
A.2d 209, 136 N.J.Law 28. 

N.T.—^People v. Shapiro, 126 N.B.2d 
659, 308 N.T. 463—Klinkensteln v. 
Third Ave. By. Co., 158 N.B. 886, 
246 N.T. 827, 64 A.L.R. 369—Peo¬ 
ple V. Hewson, 120 N.B. 115, 224 
N.T. 136. 

N.G—State v. Whitehurst, 193 S.B. 

657, 212 N.C. 300, 113 A.L.R, 740. 
Or.—State v, Boloff, 7 P.2d 775, 138 
Or. 668. 

Pa.—Commonwealth v. Baker, 175 A. 

438, 116 PcLSuper. 183. 

Tenn.—Blkins v. State, 72 S.W.2d 
550, 167 Tenn. 546. 

Tex.—Gordon v. State, 120 S.W.2d 
1071, 136 Tex.Cr. 438—^Thomas v. 
State, 91 S.W.2d 716, 129 Tex.Cr. 
628—Graham v. State, Cr., 46 S,W. 
2d 975. 

Wash.—State v. Costello, 14 P.2d 24, 
169 Wash. 460. 

Wyo.—State v. A. H Read Co., 240 
P. 208, 88 Wyo. 387. 

Desigsatiou of offenses and offend- 
ezs is for legislature, and one not 
clearly within class of persons speci¬ 
fied in such a law before performing 
acts charged cannot be brought with¬ 
in such class after the event by judi¬ 
cial construction. 

U.S.—U. S. ex reL Lotsdx v. Kelly, 
C.C.A.N.T., 86 F.2d 613. 
SmbezSlement 

Whether scope of embezzlement 
statute should again be enlarged so 
as to include receivers is a legisla¬ 
tive rather thain a judicial Question. 
N.C.—State v. Whitehurst, 193 S.B. 
657, 212 N.a 300, 118 A.L.R. 740. 

Bight to km 

dear duty of court is to follow, 
not to extend cltizen^s right to kill 
beyond^ cl^s clearly, s^ted in stat¬ 
ute. 
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errors or omissions of the legislature.®^ The courts 
•cannot by construction extend the scope of a crim¬ 
inal statute,nor may the courts create exceptions 
or limitations.®!*^® The unambiguous words of a 
statute which imposes a criminal penalty are not to 
l>e altered by judicial construction so as to punish 
-one not otherwise within its reach however deserv¬ 
ing of punishment his conduct may seem.®!*!® 

The court does not encroach on the legislative 
power in interpreting, construing, and giving mean¬ 
ing to a criminal statute.®!*^® 

§ 152, -Membership, Organization, and 

Procedure of Legislative Bodies 

Courts cannot control, review, or Inquire Into the 
membership, organization, and procedure of legislative 
bodies. 

Each legislative body is the sole judge of the 
elections, returns, and qualifications of its own 
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members,®2 and its action in admitting or expelling 
a member is not reviewable in the courts,®® nor is 
a statute constitutional which requires a court to 
inquire into the commission of corrupt practices in 
the election of a member of the legislature.®^ How¬ 
ever, without violating this rule, courts may compel 
the holding of an election to elect members of the 
legislature,®® may pass on the right to vote at such 
elections,®® and determine the right to a certificate 
of election and compel its issuance.®^ 

Organization and procedure. As between two 
legislatures,®® or two groups of members of a legis¬ 
lative house,®® each claiming to be the legitimate 
body, it is for the courts to determine which is or¬ 
ganized in accordance with the constitution. How¬ 
ever, proceedings^® of a recognized legislative body 
in reference to its own organization^! and rules of 
procedure"^® are not subject to judicial control or 
revision, nor is the legislature’s disregard of such 


“Tex.—^Billings v. State, 277 S.W. 687, 
102 Tex.Cr. 338. 

61. HI.—People V. Patten, 170 N.E. 
280, 338 HL 385. 

TTy.—Sullivan V. Brawner, 86 S.W.2d 
264, 237 Ky. 730. 

La.—State ▼. Penniman, 68 So.2d 770, 
224 La. '95—State v. TerriU, 124 
So. 673. 169 La. 144. 

Mass.—Fox V. Commonwealth, 161 
N.E. 803, 264 Mass. 5L 
Mich.—^People v. Causley, 300 N.W. 
Ill, 299 Mich. 340. 

N.jr,—State V. Roleson, 102 A.2d 666, 
14 N.J. 403, certiorari denied 74 S. 
Ct. 647. 347 U.S. 947, 98 L.Ed. 1095. 
K.a—State V. Julian, 200 S.R 24, 
214 N.C. 574. 

Or.—Schramm v. Bank of California. 
Nstt Ass’n. 20 P.2d 1093, 143 Or. 
646, rehearing denied 23 P.2d <327, 
143 Or. 546. 

Fa.—Commonwealth v. Weldon, Quar. 
Sess., 56 Dauph.Co; 26, affirmed 48 
A.2d 98, 169 Pa.Super. 447. 

S.D.—Bartron vJ Codington County, 2 
N.W.2d 337, 68 S.D. 309, 140 A.L.R. 
650. 

SiBonttii 2 iatlo& hetweezL hoy* and 
girls 

Where a statute declares that boys 
under seventeen years of age charg¬ 
ed with felonies, .who do hot claim 
the privilege of trial as luvenlles, 
may be sent to the penitentiary, 
where the conviction condemns them 
for a period greater than five years, 
but if for less the confinement’ shall 
be in the juvenile school, but makes 
no such exemption for grirls, the dls- 
crfmlnatidn between boys and girls, 
if wrong, is for the Legislature,' and 
not for the courts to remedy. 

Tex.—Slade v. State, 212 S.W., 661, 85 
Tex.Cr. 358. 

6L5 ViS.—^Morissette y. U. S., Mich., 


72 S.CL 240, 342 U.S. 246, 96 L.Bd. 
288. 

Kan.—State v. Bowser, 146 P.2d 136, 
158 Kan. 12. 

Mich,—People v. Silver, 4 N.W.2d 687, 
302 Mich. 359. 

Miss.—State v. Lee, 17 So.2d 277, 
196 Miss. 311, 151 A.L.B. 1143. 

N.y.—^People ex rel. Newman v. Fos¬ 
ter, 74 N.E.2d 224, 297 N.Y. 27, 
appeal denied 66 N.T.S.2d 924, 271 
App.Div. 808. 

Ohio.—City of Cleveland y. Jorski, 53 
N.E.2d 513, 142 Ohio Si 529. 

State Y. Hess, App., 76 N.E.2d 
300. 

61.10 Conn.—^Tileston y. Ullman, 26 
A,2d 682, 129 Conn. 84. 

N.Y.-r-People v. Morton, 132 N.Y.S. 
2d 802, 284 App.Div. 413, eiflOrmed 
123 N.B.2d 790, 308 N.Y. 96. 

61.15 U.S.—Viereck v. U. S., App.D. 
C., 63 S.Ct 561, 318 U.K 236, 87 L. 
Ed. 734. 

61.20 U.S.—^Terry v. U. S-, C.C.A.M 0 ., 
131 F.2d 40. 

62. Ill.—Corpus Juris clt^ in Reif 
V. Barrett, 188 N.E. 889, 900, 865 
IlL 104. 

Ind.—^Lucas v. McAfee, 29 N.E.2d 688, 
217 Ind. 634. 

Md.—^Bowling v. Weakley, 30 A.'2d 
791, 181 Md. 496. ' 

Mont.—State v. Cutis, 163 P. 470, 
68 Mont. 300. 

Or.—Corpus Juris dted la. Lessard 
V. Snell, 63 P.2d 893, 894, 165 Or. 
293, 

12 aj. p 886 note 16. 

63. Cal.—^French v. State Senate, 80 
F. 1031, 146 CaL 604, 69 L.R.A. 
556, 2 Ann.Cas. 756. 

Ind.—State ex rel. Acker v. Reeves, 
95 N.E,2d 838, 229 Ind. 126. 

M^s.—Hiss V. Bartlett, 3 Cray 468, 
63 Ain.D.- 768. 
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64. Mass.—Dinan y. Swig, 112 N.E 
91, 223 Mass. 616. 

12 C.J. p 885 note 17. 

65. R.I.—State y. South Kingstown, 
27 A. 699, 18 ILL 268, 22 L.R.A 
65. 

66 . Kan.—^Prouty y. Stover, 11 Kan. 
235. 

12 C.J. p 886 note 19. 

67. Minn.—O'Ferrall v. Colby,. 2 
Minn. 180. 

es. Me.—^Prince v. Sklllin, 71 Me. 
361, 36 Am.R. 825. 

69. N.J.—State v. Rogers, 28 A. 726, 
29 A. 173, 56 N.J.L.a.Yr 480. 

70. D.a—Bart v. U. S., 203 F.2d 45, 

91 U.S.APP.D.C. 870, reversed- on 
other grounds 75 S.Ct. 712, 849 
U.S. .219, 99 L-Ed.- 

Fla.—Brooks, v. Pan American Loan 
Co., 66 So.2d 481. 

W.Va.—^Pox V. Harris, 91 S.B. 209, 
79,W.V^ 419. 

71. N.J.—State v, Rogers, 28 A. 726, 
29 A. 173, 66'N,J.Law 480. 

12 C.J. p 886. note 24. 

72. Ga.—^Thpmpson *Y. Talmadge, 41 
S.E.2d 883, 201 Ga. 867, 

Mich.—Anderson v. Atwood, 262 N. 

W. 922, 873 Mich. 816. 

S.C.—State 6x rel. Coleman v. Lew¬ 
is, 18*6 S.E. 625, 181 3.0. 10. 

12 C.J. p 886 note 25. 

Waiver or suspe^on of rules 
Whether either chamber of the gen¬ 
eral assembly observes its rules of 
procedure or waives or suspends them 
is a matter entirely within its own 
control or discretion and not review- 
able by the court so long as the man¬ 
datory-requirements of the Constitu¬ 
tion are 'obeyed. 

Iowa—Carlton v. Grimes, 23 N.W.2(1 
883, 237 Iowa 312. 
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a rule a subject for judicial inquiry.73 Similarly, 
courts cannot interfere with preliminary proceed¬ 
ings of the legislative department as to matters com¬ 
mitted to its charge,and they may not question 
the form of a congressional resolution proposing 
a constitutional amendment,or the manner of 
adoption of a proposed amendment to the constitu¬ 
tion of the United States, although they may inquire 
into the legislative character thereol^e In like man¬ 
ner no appeal lies to the courts from the decision 
of a legislative body on a question of parliamentary 
law involved in the passage of a statute or resolu- 
tion,^'^ and in determining the constitutionality of a 
statute the courts cannot consider the haste with 
which it was passed,^3 or the degree of considera¬ 
tion given thereto.^® 

The correctness of legislative journals purporting 
to contain a record, of the proceedings of the legis¬ 
lature may not be questioned by the courts,^ o nor 
may the courts interfere with the action of the re¬ 
spective clerks of the two branches of the legislature 
in making up the‘ journals of their proceedings so 
long as they are acting in obedience to the will of 
those bodies.^- However, the court may interpret 
such records in the light of facts appearing thereon 
and give them the construction warranted in law,^^ 
or, on direct attack, a court may determine whether 
a docum^t is in fact a record of legislative proceed- 
ings,*5 or, when adjudicating litigated rights under 
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a statute, the courts may determine whether the leg¬ 
islative journals show that the statute was not duly 
enacted and, if private legal rights are preju¬ 
diced, courts may require officers of the legislature 
to stay within the bounds of their authority in 
making up records of journals constructed and pub¬ 
lished by them.35 Where the constitution requires 
the legislature to make a record of the vote on the 
passage of a bill, the court cannot perform such 
fimction for the legislature.30‘5 

Whether notice of the introduction of a proposed 
bill has been given in accordance with constitutional 
requirements is a matter exclusively for the legis¬ 
lature,^3 but it has been held that the question of 
a departure vel non by the act from the notice is 
for the court.37 

It is not for courts to determine whether the leg¬ 
islature is justified in departing from a custom of 
limiting its session to a certain period, 88 but they 
may enforce the performance of ministerial duties 
imposed by the constitution or statutes on officers 
of legislative bodies, 83 or inquire into the legality 
of the imprisonment of a witness, by a legislative 
house, for refusal to testify before it*80 

The conflicting views as to whether an enrolled 
act is conclusive so that the courts are barred from 
going behind it and ascertaining if it was passed in 
accordance wdth constitutional requirements are dis¬ 
cussed in Statutes § 83. 


73. 6hio.--State v. Moore, 177 N.E. 
910, 124 Ohio St 266/ 

74. U.S.—State of Ohio v. Cox, D.a 
Ohio, 267 F. 334. 

Tha8ini88lo& of proposed amende 
aneat to constlttitioii of United States 
by state governor to state general 
assembly ca^ot be enjoined - by a 
United States district court 

U.S.—State of Ohio v. Cox, supra. 

75. U.S.—Christian Feigenspan, Inc. 

V. Bodine, D.QN.J., 264 P. 186, af¬ 
firmed State of i^ode Island v. 
Palmer, 40 S.Ct 486, 588, 253 U.S. 
350, 64 L.Fd. 946. 

7a Wash.—State v. Howell, 181 P. 
920. 107 Wash. 167. 

77. Conn.—State v.' - New Lfondon 
Sav. Bank, 64 A. 6, 79 Conn. 141. 
Pla.—Crawford v. Gilchrist 59 So. 

963, 64 Pla. 41, Ann.Cas.l914B 916. 
S.a—Smith V. Jennings, 45 S.E. 821, 
67 S.C. 324. 

7a S.I).—^Moe V. Wederath, 187 N. 

W. 544, 45 S.D. 295. 

5^- tJ.S.—St Lrouis, etc., R, Co. v. 
Hadley, C.C.Mo., 168 F. 817, modi¬ 
fied on other grounds 33 S.Ct 975^ 
230 U.S. 474, 57 KEd. 1571, and re¬ 
versed on o^er grounds 83 S.Ct 


983, 230 U.S. 612, 67 L.Bd. 1596, 
appeal. dismissed 33 S.Ct 985, 230 
U.S. 609, 67 L.Ed. 1595. 

80. Fla.—Amos v. Gunn, 94 So. 616, 
84 Fla. 285. 

R.1.—^In re Opinion of the Justices, 
120 A. 86$, 46 B.I. 289. 

12 C.J. p 886 note 26. 

81. W.Va—Pox V. Harris, 91 SJB3. 
209, 79 W.Va. 419. 

82. R.I.—^In -re Opinion of the Jus¬ 
tices. 120 A- 868, 46 R.I. 289. 

83. Fla.—State ex reL Landis v. 
Thompson, 164 So. 192, 121 Fla. 
661. 

84. Pla.—State v. Carley, 104 So. 
' 577, 89 Pla. 361. 

Minn,—Bull v. King, 286 N.W. 311, 
205 Mlnm 427. 

85. Fla.—State ex rel. Landis v. 
Thompson, 164 So. 192, 121 Pla. 
561. 

85.6: Md.—^Redwood v. Liane, 69 A.2d. 
907, 194 Md. 91. 

86. U;S.—Bush v. Branson, Ark., 248 
F, 377^1 160 C.C.A. 387, reversed on 
other grounds Branson v. Bush, 
40 S.Ct 113, 251 U.S. 182, 64 L.Ed. 
216. 


Ark.—Chicago Title & Trust C6. v. 
Hagler Special School Uist., 12 S. 
W.2d 881, 178 Ark. 443—Taylor v. 
Board of Comers of Cache River 
Drainage Dist No. 2, 246 S.W. 491, 
166 Ark. 226^-Conlee v. Miller, 221 
S.W. 465, 144 Ark. 56—Gibson v. 
Spikes, 220 S.W. 56. 148 Ark. 270. 
Pla.—State ex reL Gillespie v. Bay 
County, 161 So. 10, 112 Fla. 687— 
Whitney v. Hillsborough County, 
127 So. 486, 99 Pla. 628—Jackson 
Lumber Co. v. Walton County, 116 
So. 771, 95 Fla. €32, appeal dis¬ 
missed 49 S.Ct 338, 73 L.Ed. 1011 
—State V. Feamside, 100 So. 256, 
87 Pla. 349. 

12 C.J. p 886 note 29. 

87. Ala.—State ex rel. Austin ▼. 
Black, 139 So. 431, 224 Ala. 200. 

12 C.J. p 886 note 30. 

88. Tenn.—Cooper v. Nolan, 19 S.W. 
2d 274, 159 Tenn. 879. 

89. Fla.—Crawford v. Gilchrist, 69 
So. 963, 64 Fla. 41, Ann.Cas.l914B 
916. 

Neb.—State v. Elder, 47 N.W. 710," SI 
Neb. 169, 10 L.R.A. 796. 

9a Mass.—Burnham v. Morrisseyv 
14 Gray 226, 74 Am.D. 676. 
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§ 153. -Determmation as to Whether 

General Law Can Be Made Appli¬ 
cable 

Under state constitutional provisions prohibiting the 
enactment of a special law where a general law can be 
made applicable, the general rule is that the Judgment 
of the legislature, as indicated by the enactment of a 
special law, is not subject to Judicial review, but there 
la alto authority to the contrary. 

Under state constitutions prohibiting the enact¬ 
ment of a special law where a general law can be 
made applicable, as a general rule,®i said to be sup- 
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ported by the overwhelming weight of decided 
cases,92 the judgment of the legislature, as indicated 
by the enactment of a special law, is conclusive and 
is not subject to judicial review,®® unless special leg¬ 
islation on the particular subject is expressly pro¬ 
hibited by the constitution.®^ However, in a number 
of jurisdictions, while it is recognized that the ques¬ 
tion is one in the first instance for the legisla¬ 
ture,®® judicial review of the legislative decision is 
permitted,®* if the disregard of the constitutional re¬ 
quirement is clear and palpable,*7 so that the court 


91* Ariz.—^Arizona Eastern R. Co. v. 
Head, 224 P. 1057, 26 Ariz. 250— 
FUirdeld V. Huntinirton, 205 P. S14, 
23 Ariz. 528, 22 A.L.B. 1438. 

99. Okl.—Chickasha Cotton Oil Co. 
V. Liamb Tyner, 114 P. 333, 28 
OkL 275. 

93. TT.S.—^Handy v. Johnson, D.C. 

' Tex., 51 P.2d 809. 

Board .of Com'rs of Seward Coun¬ 
ty V. ^tna Lu Ins. Co., Kan., 00 
P. 222. 32 aC.A. 585. 

Murdock V. Woodson, C.C.Mo., 17 
P.Cas.No.9.042, 2 DHL 188, affirmed 
22 WalL 351, 22 Lr.Ed. 716. 

Ariz.—^VaUey Nat. Bank of Phoenix 
V. Glover, 150 P.2d 292, 62 Ariz. 638 
—Arizona Eastern R. Ca v. Head, 
224 P. 1057, 26 Ariz. 250—^Pairfleld 
V. Huntington. 205 P. 814, 23 Ariz. 
528, 22 A.L.R. 1438. 

Ark.—State ex reL Burrow v. Jolly, 
181 aw,2d 470, 207 Ark. 616— 
Perguson v. Hudson, 220 S.W. 806, 
143 Ark. 187. 

HL—Owens v. Green, 81 NJEi.2d 140, 
400 IIL 380—Sommers v. Patton, 
78 N.E.2d 313, 809 HL 540—^use 
V. Peoria Housing Authority, 10 N. 
B.2d 103, -370 IlL 856—People v. 
B<»:ge8on, 166 N.E. 461, 335 IIL 136 
—People V. Emmerson, 154 N.R 
474, 323 HL 561—^People v. Pollock, 
137 N.B. 820, 306 lU. 858—Board of 
Trustees of Police Pension Fund of 
Commissioners of Lincoln Park v. 
Commissioners of Lincoln Park, 118 
HIE. 746, 282 HL 848"““People v. 
Sweitzer, 118 N.B. 477, 282 IIL 171 
—People V. La Salle St. Tiiist & 
Savings Bank, 110 N.B. 88, 269 IIL 
518—People v. McBride, 84 N.B. 
865. 234 IIL 146, 128 Am.S.R. 82, 
14 Ann.Cas. 004—^People v. Chica¬ 
go Board Election Com'rs, 77 NJB3. 
821, 221 HL 9. 

K.M.—Scarbrough ▼. Wooten, 170 P. 
743, 23 N.M. 616. 

HD.—Williams v. Book, 61 K.W.2d 
29A 

12 CJ. p 886 note 35. 

Buie dlsoitssed 

Kan.—Anderson v. Board of Com'rs. 

05 P. 533, 77 Kan. 721. 

Mo.—City of Springfield v. Smith, 

19 S.W.2d 1, 822 Mo. 112$, 


Okl.—Chickasha Cotton Oil Co. v. 
Lamb & Tyner. 114 P. 333, 28 OkL 
275. 

In Montana 

(1) If the applicability of a gen¬ 
eral law depends on extrinsic facts 
and circumstances, the question is 
referable to the legislature, and the 
courts will not interfere with its 
determination. 

Mont.—State ex rel. Fisher r. School 
Dist. No. 1 of Silver Bow County, 
34 P.2d 522, 97 Mont. 358—State v. 
Meyers, 210 P. 1064, 65 Mont. 124. 

(2) Whether general election law 
could have been made applicable to 
matter covered by special election 
statute was, broadly speaking, for 
legislature alona 

Mont.—Arps v. State Highway Com¬ 
mission. 300 P. 649, .90 Mont. 152. 

94. Ariz.—City of Prescott ex- reL 
Lodge y. O’Sullivan, 53 P.2d 69, 
46 Ariz. 551. 

HI*—^People V, Emmerson, 164 N.B. 
474, 323 HL 661—^People v. Pol¬ 
lock, 137 N.R 820, 806 . HL .358— 
Board of Trustees of Police Pen¬ 
sion P^nd of Commissioners of 
Lincoln Park v. Commissioners of 
Lincoln Park, 118 N.B: 746, 282 IIL 
348—People v. Sweitzer, 118 N.B. 
477, 282 IIL 171—People v. Mc¬ 
Bride, 84 N.B. 866, 234 IIL 146, 123 
Am.S.R. 82, 14 AnmCas. 994—^Peo¬ 
ple V, CUcago Board Election 
Com'rs, 77 N,B. 821, 221 .HL 9. 

N.T.—Schieflelin v. McLaughlin, 215 
N.Y.S. 209, 127 Misc. 66. 

S.D.—Oozpus Jtiris Secundiuii cited in 
Williams v. Book, 61 N.W.2d 290. 
293. 

Tex.—Lamon v. Ferguson, CIy.App., 
213 S.W.2d 86, 

95. CaL—^Ventura County Harbor 
Dist. V. Board of Sup'rs of Ven¬ 
tura County, 296 P. 6, 211 CaL 271 
—^People V. Mullender,” 64 P. 290, 
132 CaL 217—^People v. Sutter 
County Levee Dist. No. 6, 68 P. 
342, 676, 131 CaL 30. 

Alameda County . Flood Control 
and Water .Conservation Dist. v 
Stanley, 263 P.2d 682, 121 CaL 
App.2d 308—Argyle Dredging Co. v. 
Chambers; 181 P. 84, 40 CaLApp. 


Iowa.—Rlchraan v. Muscatine Coun¬ 
ty, 42 N.w. 422, . 77 Iowa 613, 14 
Am.S.R. 308, 4 L.R.A. 445. 

Nev.—In re Stlcknoth, 7 Nev. 228— 
Hess V. Pegg, 7 Nev. 23. 

S.C.—Gillespie v. Pickens County 
14 S.B.2d 900, 197 Q.CX 217—Sanslng 
V. Cherokee County Tourist Camp 
Board, 10 S.B.2d 167, 196 S.G 7— 
Townsend v. Richland County, 2 
S.B.2d 777. 190 8.0. 270—Gillespie 
V. Blackwell, 161 S.B. 860. 164 8.C. 
115. 

96. Cal.—Solvang Municipal Imp. 
Dist T. Jensen, 244 P.2d 402, 111 
CaLApp.2d 237. 

Nev.—Cauble v. Beemer, 177 P.2d 
677, 64 Nev. 77—^Hess v. Pegg, 7 
Nev. 23. 

S.a—Owens v. Smith, 58 S.B.2d 332, 
216 S.a 382—Gillespie v. Pickens 
County, 14 aE.2d 900, 197 8.0 217 
—Sensing v. Cherokee County 
Tourist Camp Board, 10 S.E.2d 167, 
196 . S.C. 7—^Townsend v. Richland 
County, 2 S.B.2d 777, 190 8.0 270— 
Gillespie v. BlackweU, 161 S.E. 869, 
164 S.O 116—Sirrlne v. States 128 
S.E. 172, 132 S.O 241—State v. 
Brock, 44 S.B. 931, 66 8.0 857— 
State V. Hammond, 44 S.B. 797, 983, 
66 S.O 219,. 300—Carolina Grocery 
Co. V. Burnet 89 S.B. 881, 61 S.O 
205, 68 L.R.A 687. 

W.Va.—Truax-Traer Coal Co. v. Com¬ 
pensation Com'r, 17 S.B.2d 380, 123 
W.Va. 621. 

12 OJ. p 867 note 36. 
mtlxiiately Judicial questioa 
Whether special act be made 
applicable is ultimately Judicial, not 
legislative, question. 

CaL—Ventura County Harbor Dist 
V. Board of Sup'rs of Ventura 
County, 295 P. 6, 211 CaL 27L 

87. CaL—People- v. Sutter County 
Levee Diet No. 6, 63 P. 342, 676, 131 
CaL 80. 

Argyle Dredging Co. v. Chambers, 
181 P. 84, 40’Cal.App. 882. 

Colo.—McClain v. People, 141 P.2d 
685, 111 Colo. 27L 

Iowa.—^Rlchman v. Muscatine Coun¬ 
ty, 42 N.W. 422, 77 Iowa 613, 14 
Am.S.B. 308, 4 L.ILA. 445. 

S.C.—Townsend v. Richland County, 

2 S.E.2d 777, 190 8.0., 270—Spar¬ 
tanburg' County V. Miller, 132 S.E 
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can see from the face of the act or from facts of 
which it takes judicial cognizance that the case is 
one in which a special act may not be passed.^^ In 
several states this rule has been adopted,although 
the general rule was previously in effect,^ and in 
other jurisdictions previous cases applying the gen¬ 
eral nile^ have been overruled by constitutional 
amendments.^ In any event, it has been held that 
if a general law applicable to the same subject mat¬ 
ter is in force at the time the special law is enacted, 
it is no longer an open question that a general law 
may be made applicable, and the validity of the 
special law is subject to judicial review.3-5 

Under a constitutional provision that no special 
law shall be enacted in any case which is provided 

67S, 135 S.a 848—Sirrine r. State. 

128 S.B. 172, 182 S.C. 241. 

12 C.J. p 887 note 87. 

Xn wyomlnsr the court expressly 
refrained from adopting either of 
the views discussed above and held 
that in any event, unless It were 
clear that a ffeneral law could have 
been adopted, the court would not 
interfere with a legrislative deter¬ 
mination to the contrary. 

-wyo.—State V. Carter, 215 P. 477, 

80 Wyo. 22, 28 A-IilR. 1089. 
da CaL—Ventura County Harbor 
Dist V. Board of Sup'rs of Ven¬ 
tura County, 296 P. 6, 211 CaL 271. 
sa Ind.—Telton v. Plants, 89 N.EL 
2d 540, 228 Ind. 79. 

Ind.—Heckler v. Center, 187 N.B. 

878, 206 Ind. 876. 

OkL—Ford v. State, 82 P.2d 1045, 

183 OkL .886—^ack v. State, 82 P. 

2d 1083, 188 OkL 875—School Dist. 

No. 61, Canadian Comity v. Board 
of Education of the City of Geary, 

276 P. 190, 185 OkL 275—School 
DisL No. 86, Kay County v. School 
Dist. Na 71, Kay County, 276 P. 

186, 136 OkL 270. 
za North Dakota 

<1) In an early case it was held 
that the question whether a general 
law' could be niade, applicable to a 
matter on which special legislation 
had been enacted, under Const. I 70 
art 2, was purely a legislative ques¬ 
tion not subject to review. 

NJD.—Edmonds v. Herbrahdson, 50 
N.W. 970, 2 N.D.’270. 

(2) However, in a recent case, 
while holding that it is primarily a 
legislative function to determine this 
question, the court indicated that in 
plain cases it might declare stat¬ 
utes void as violating this provision, 

N.D.—Baird v. Rask, 284 N.W. 661, 

60 N,D. 482. 

1. Ind.—Board of Coni'rs of Jen¬ 
nings County V. Fetter,. 139 NJEL 
451, 198 Ind. 288—Crist v. Molony, 

119 N.B. 1001, 187 Jnd. 614—Mar¬ 
ion School ^City V. Forrest, 78. N. 


for by a general law, courts may determine wheth¬ 
er there is a substantial difference between a gen¬ 
eral and a special law, but cannot invade the legis¬ 
lative domain to determine whether a county should 
have a local law substantially different and in ad¬ 
dition to the state law.** 

§ 154. -Inquiry into Motive, Policy, Wis¬ 

dom, or Expediency of Legislation 

The courts, as a general rule, cannot inquire Into the 
motive, policy, wisdom, or expediency of legislation. 

It is for the legislature to determine the justice, 
wisdom, policy, necessity, or expediency of a law 
which is within its powers to enact, and such ques¬ 
tions are not open to inquiry by the courts,5 although 

V. Hudson, 220 S.W. 806, 143 Ark. 
187—Van Hook v. McNeil Monu¬ 
ment Co., 156 S.W. 110, 107 Ark. 
292—Sanderson v. Texarkana. 146 
S.W. 105, 103 Ark. 629—Hendricks 
V. Block, 97 S.W. 63, 80 Ark. 833 
—■Waterman v. Hawkins, 86 S.W. 
844, 75 Ark. 120—State v. Sloan, 
53 S.W. 47, 66 Ark. 675. 74 Am.S. 
R. 106—^Powell V. Durden, 31 S.W. 
740, 61 Ark. 21—^Davis v. Gaines, 

3 S.W. 184, 48 Ark. 870—Little 
Rock V. Parish, 36 Ark. 166—^Boyd 
V. Bryant, 35 Ark. 69, 37 Axn.R. 6. 
12 C.J. p 886 note 35. 

(2) However, under amendment Na 
12, adopted as part of the constitu¬ 
tion at the general election in 1926, 
the general assembly may not pass 
any local or special act. Under such 
amendment, any action of the legis¬ 
lature in this regard is subject to 
judicial review. 

Ark.—Simpson v. Matthews, 40 S.W. 

2d 991, 184 Ark. 213. 

3.5 W.Va.—^Truax-Traer Coal Co. v. 
Compensation Com*r, 17 S.E.2d 
330, 123 W.Va. 62L . 

4. Ala.—;-Standard Oil Co. of Ken¬ 
tucky V. Limestone County, 124 
So. 523, 220 Ala. 231. 

5. U.S.—'Williamson v. Lee Optical 
of Oklahoma Okl., 75 S.Ct. 461, 848 
U.S. 483, 99 L.Bd. —% rehearing 
denied 75 S.Ct. 657, 349 U.S. 925, 99 
LuEd. — -Federal Trade Commis¬ 
sion V. Ruberoid Co., 72 S.Ct. 800, 
843 U.S. 470, 96 L.Bd. 1081—Beau- 
hamais v. People of State of Illi¬ 
nois. Ill., 72 S.Ct. 725, 343 U.S. 250. 
96 LbEd. 919, rehearing denied 72 

S. CL 1070. 843 U.S. 988, 96 L.Bd. 
375—Harisiades v. Shaughnessy, N. 

T. . 72 S.Ct. 612, 342 U.S. 680, 96 L. 
Ed. 686, rehearing denied 72 S.Ct. 
767, 343 U.S. 936, 96 LJSd. 1344, and 
Coleman v. McGrath, 72 S-Ct. 763, 
343 U.S. 936, 96 L.Ed. 1844—CaU- 
fomia State Auto. Assh Inte3>Ins. 

V. Maloney, CaL,. 71 S.Ct. 
601. 341 U.S. 106, 95 L.Bd. 788— 
Wong Yang Sung v. McGrath, App. 


E. 187, 168 Ind. 94—Smith v. In¬ 
dianapolis St R. Co.. 63 N.B. 849, 
168 Ind. 426—Schneck v. Jefferson¬ 
ville. 52 N.E. 212, 152 Ind. 204— 
Indianapolis v. Navin, 47 NK. 525, 
61 N.R 80, 161 Ind. 139, 41 L.R.A. 
837, 344—Jackson County v. State, 
46 .N.E. 908. 147 Ind. 476—Vickery 
V. Chase, 50 Ind. 461—State v. 
Tucker, 46 Ind. 355—^Marks v. Pur^ 
due University, 37 Ind. 155—State 
V. Hockett, 29 Ind. 302. 

Okl.—Chickasha Cotton Oil Co. v. 
Lamb & Tyner, 114 P. 333, 28 Okl. 
275. 

12 CJ. p 886 note 35. 

2 . Kan.—^Rambo v. Larrabee, 72 P. 
225—State v. Hitchcock, 1 Kan. 
178. 81 AulD. 503. 

Mo.—^Lefman v. Schuler, 296 S.W. 

808, 317 Mo. 671. 

12 C.J. p 886 note 85. 

3. Kan.—^Patrick v. Board of Corners 

of Haskell County, 181 P. 611, 106 
Kan. 163—State v. Nation, 96 P. 
659, 78 Kan. 894—Anderson v. 

Board of ComTs, Cloud County, 

- 96 P. 683. 77 Kan. 721. 

Mo.—City of Springfield v: Smith, 19 
S.W.2d 1, 322 Mo. 1129—^Lefman 
V. Schuler, 296 S.W. 808, 317 Mo. 
$ 71 —state V. Drabelle, 167 S.W. 
1016, 258 Mo. 668—State v. Roach, 

167 S.W. 1008, 258 Mo. 541—Hen¬ 
derson v. Koening, ■ 68 S.W. 72, 

168 Mo. 856, 57 L.R.A. 659. 

To. Axkaasas , . , 

(1) In construing Const, art 6 5 
25, it has been uniformly held that 
the legislature is the exclusive judge 
whether a provision by general law 
is possible under the provision of 
the constitution, to the effect that 
no special law shall he enacted In 
cases where a general' law can be 
made applicable. • 

Arki—Simpson v. Matthews, 40 S.W. 

2d 991, 184 Ark. 218—Davis v. Road 
' Improvement Dist. No. 7 of Little 
River .County, 26.7 S.W. 724, 162 
Ark., 98^Ha4rP!er v. Brooksher, .240 
S.Vr. 729, 163 Ark., 480-^Ferguson 
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D.C., 70 S.Ct. 445, 339 U.S. 33, 94 
LiJBd. 616, modified on other 
grounds 70 S.Ct. 564, 339 tJ.S. 908, 
94 L-Ed. 1336—Colgate-Palmollve- 
Peet Co. V. N. Im R. B., Cal., 70 S. 
Ct 166, 338 U.S. 355, 94 I..Ed. 161 
— lArson V. Domestic & Foreign 
Commerce Corp., App.D.C., 69 S. 
Ct 1457. 337 U.S. 6S2, 93 L.Ed. 
1628, rehearing denied 70 S.Ct. $1, 
388 U.S. 840, 94 L..Ed. 514—Cohen 
V. Beneficial Indus. Loan Corp., N. 
J., 69 S.Ct. 1221, 337 U.S. 641, 93 
L.Ed. 1528—Daniel v. Family Sec. 
Life Ins. Co., S.a, 69 S.Ct. 550, 336 

U. S. 220, 93 L.Ed. 1632, 10 A.L..R.2d 
945—American Federation of Labor 

V, American Sash & Door Co., Ariz., 
69 S.Ct 258, 260, 335 U.S. 538. 93 
L.Ed. 222, 6 .iAL.R.2d 481—Queen- 
side Hills Realty Co. v. Saxl, N. 

T. , 66 S-Ct 850. 328 U.S. 80, 90 L. 

1006—^North Am. Co. v. Secu¬ 
rities and Exchange Commission, 66 
S.Ct. 785, 327 U.S. 686, 90 L-Ed. 
045—Polish Nat. Alliance of U. 
S. V. N. L. R. B., 64 S.CL 1196. 
322 U.S. 643, 88 L.Bd. 1509—^Bowles 
Y. Willingham, Ga, 64 S.Ct 641. 
321 U.S. 503, 88 L.Ed. 892—^Davies 
Warehouse Co. v. Bowles, Bm.App., 
64 S.CL 474, 321 U.S. 144, 88 L. 
Ed. 635—^Kiyoshi Hlrabayashi v. 

U. S., 63 S.Ct. 1375, 320 U.S. 81, 
87 L.Bd. 1174—Carpenters and Join¬ 
ers Union of America, Liocal No. 
213 V. Ritter’s Cafe. Tex, 62 S.Ct 
807, 315 U.S. 722, 86 L.Ed. 1143, 
rehearing denied 62 S.Ct. 1038, 316 

U. S. 708. 86 L.Bd. 1775—Olsen v. 
State of Nebraska, ex reL Western 
Reference & Bond Ass'n, Neb., 61 
S.Ct. 862, 313 U.S. 236, 85 LuEd. 
1305, 133 A.L.R. 1600—Osborn v. 
OzUn, Va, 60 S.Ct 758, 310 U.a 
53, 84 L.Ed. 1074—Armstrong Paint 
8b Varnish Works v. Nu-Bnamel 
Corp., IlL, 69 act. 191, 305 U.S. 
315, S3 LwEd. 195, rehearing de¬ 
nied 59 S.Ct. 356, 305 U.S. 675, 83 
liJEd. 437—West Coast Hotel Co. 

V. Parrish, Wash., 67 S-Ct. 578, 300 

U.S. 379, 81 LuEd. 703, 108 A.LuB. 
1330—Bayside Fish Flour Co. v. 
Gentry, CaJL, 66 aCt. 513, 297 U. 
S. 422, 80 UEd. 772—U. S. v. But¬ 
ler, Masa, 56 aCt 312, 297 U.a 
1, 80 L.Bd. 477, 102 A.L.R. 914— 
Railroad Retirement Board v. Alton 

B. Co.. App.D.a, 55 act. 768. 295 
U.a 330, 79 L.Ed. 1468—Nehbia v. 
People of State of New Tork, N.T., 
54 act 605, 291 U.a 502, 78 L.Ed. 
940, 89 A.L.R.^ 1469—Standard Oil 
Co. Y. City of Marysville, Kan., 49 
S.Ct 430, 279 U.S. 682, 73 L.Ed. 866. 
rehearing denied 60 S.Ct 79, mo- 
tl<m denied 51 aCt 38, 282 U.a 
797. 75 L.Bd. 718—Roschen v. 

Ward^ N.T., 49 aCt 336, 279 U.a 
337, 37 L.Ed. 722—rLambert v. Yel- 
lowley, N.Y., 47 S.Ct 210, 372 U. 
S. 581, 71 L.Ed. 422, 49 A.L.3EI. 575 
—James Everard^s Breweries v. 
Day, N.Y., 44 S.Ct 628, 265 U.a 


645, 68 L.Ed. 1174—Chung Pook v. 
White, Cal., 44 S.Ct. 361. 264 U.S. 
443, 68 L.Ed. 781—U. S. v. Lanza, 
Wash., 43 S.Ct 141, 260 U.S. 377, 
67 KEd. 314—^National Union Fire 
Ins. Co. V. Wanberg, N.D., 43 S. 
Ct 32, 260 U.S. 71, 67 L.Bd. 136— 
Hamilton v. Kentucky Distilleries 
& Warehouse Co., Ky. and N.Y., 
40 S.Ct 106, 251 U.S. 146, 64 L.Bd. 
194. 

Bertelsen v. Cooney, C.A.Tex, 213 
F.2d 275, certiorari denied 76 S.Ct 
81. 348 U.S. 856, 99 L.Bd. -re¬ 

hearing denied 76 S.Ct 205, 848 

U.S. 890. 99 L.Bd.-^U. S. v. 

Eastern S. S. Lines, C.A.Mass., 
171 P.2d 589—U. S. v. Youngstown 
Sheet & Tube Ca, C.A.Ohio, 171 
P.2d 103—^Phelps v. U. S., C.C.A. 
Minn., 160 F.2d 858, rehearfng de¬ 
nied Peters v. U. S.. 161 P.2d 940. 
certiorari denied 68 S.Ct 1525, 334 

U. S. 860, 92 L-Ed. 1780—^Weinberg 

V. Northern Pac. Ry. Co., C.C.A. 
Minn., 150 F.2d 645—Corn Prod¬ 
ucts Refining Co. v. Federal Trade 
Commission, C.CA-7, 144 F.2d 211, 
affirmed 65 aCt 961. 324 U.S. 726, 

89 L.Ed. 1320—^Independent Dairy¬ 
men’s Ass’n V. City and County of 
Denver, C.C.A.C 0 I 0 ., 142 F.2d 940— 
Carolene Products Co. v. U. S., C. 
CA-W.Va., 140 P.2d 61, affirmed 66 
act 1. 323 U.S. 18. 89 L.Ed. 16, 
155 AJL.R. 1371—North American 
Co. V. Securities and Exchange 
Commission, C.C.A.2, 133 F.2d 148, 
affirmed 66 S-Ct 785, 327 U.S. 686. 

90 L.Ed. 945—^Murray v. Noblesville 
Milling Co., C.aA.Ind., 131 P.2d 470. 
certiorari denied 63 S.Ct 832, 818 

U. S. 776, 87 LuEd. 1146—^Hoffman 

V. Palmer, C.aA.N.T., 129 F.2d 976, 
affirmed 63 S-Ct 477, 318 U.S. 109, 
87 L-EcL 645,. 144 A.L.R. 719, re¬ 
hearing denied 63 S.Ct 767, 318 
li.S. 800, 87 L.Ed. 1163—Marks v. 
Reconstruction Finance Corp., C.C. 
A.W.Va., 129 P.2d 769—Ingo v. 
Koch, C.C.A.N.Y., 127 P.2d 667— 
U. S. V. Lambert C.C.A.Pa., 123 
F.2d 896—^Mairs v, Reynolds, CC. 
A.Minn., 120 F.2d 857—Natural Gas 
Pipeline Co. of America v. Federal 
Power Commission, C.C.A.7, 120 P. 
2d 625, reversed on other grounds 
62 act 736. 315 U.S. 576, 86 L. 
Ed. 1037—Cain v. Bowlby, C.C.A. 
N.M., 114 P.2d 619, certiorari denied 
61 act 319, 311 U.S. 710, 86 L.Bd. 
462—Sancho v. Bacall Corp. of 
America, C.C.A.Puerto Rico, 109 F. 
2d 57, reversed on other grounds 
Bacardi Corp. of America v. Do- 

. menech, 61 S.Ct 219, 311 U.S. 150, 
86 LJSd. 98—Great Atlantic & Pa¬ 
cific Tea Co. v. Federal Trade Com¬ 
mission, C.CXA.3, 106 F.2d 667, cer^ 
tiorari denied 60 S.Ct 380, 308 U. 
S. 625, 84 L.Ed. 521, rehearing de¬ 
nied 60 act 466, 309 U.S. 694, 84 
. LuBd. 1035—C. I. R- V. Hallock, C.C. 
A.6, 102 F.2d 1, reversed on other 
grounds 60 SXit, 444, 309 U.a 106, 
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16 C.J.S. 

84 I^Ed. 604, 126 A.t..R. 1368. con- 
formed to, C.C.A., 111 P.2d 143, 
two cases—^Hack v. American Sure¬ 
ty Co. of New York, C.C.A.Ind., 96 
P.2d 939—Carolene Products Co. v. 
Evaporated Milk Ass’n, C.C.AI11., 
93 P.2d 202—^In re MUwaukee 
Lodge No. 46 B.P.O.B. of TJ. S., 

C. C.A.W1S.. 83 P.2d 662—Hillsbor¬ 
ough County, Fla v. Keefe, C.C.A 
Fla, 82 P.2d 127, certiorari denied 
66 act 946, 298 U.S. 679, 80 LEd. 
1400—Hillsborough County, Fla v. 
Buck. C.C.A.Fla. 82 P.2d 127, cer- 
tiorari denied 66 S.Ct 946, 298 U.S. 
679, 80 L.Bd, 1400—^Hillsborough 
County, Fla v. Equitable Life Ina 
Co. of Iowa C.C.A.Pla, 82 F.2d 
127, certiorari denied 56 S.Ct 946, 
298 U.S. 679, 80 L.Ed. 1400, and 
56 S.Ct 947, 298 U.S. 679, 80 L. 
Ed. 1400—^Kansas Gas & Electric 
Co. V. City of Independence, Kan., 
aC.A.Kan., 79 P.2d 32, 100 ALR 
1479, rehearing denied 79 F.2d 638 
—Clottl V. Tlllinghast C.aA 
Mass., 61 P.2d 1021—^The Princess 
Sophia C.C.AWash., 61 F.2d 339, 
certiorari denied Brace v. Cana¬ 
dian Pac. R. Co., 53 S.Ct 396, 288 
U.a 604, 77 L.Ed. 980—Clark v. 
Orabona C.C.AR.1., 69 P.2d 187, 
certiorari denied 53 S.Ct 82, 287 
U.S. 629, 77 L.Bd. 646—F. Couthoul, 
Inc., V. U. a, CtCl., 64 P.2d 158. 
certiorari denied 52 S.Ct 396, 285 

U. S. 648, 76 L.Bd. 939—U. S. v. Bru- 
hett D.aMo., 63 F.2d 219—J. H. 
McLeaish v. Binford, D.C.Tex, 52 
F.2d 737—Sproles v. Binford, D.C. 
Tex, 62 F.2d 730—^Ih re Lloyds 
of Texas, D.C.Tex, 43 P.2d 383— 
State of Missouri rel. and to 
Use of Camden County, Mo., v. 
Union Electric Light & Power Co., 

D. C.MO., 42 F.2d 692—^In re Faber, 
aC.A.CaL, 41 F.2d 726—U. S. v. 
Johnson, D.C.Nev., 35 F.2d 266— 
Dlckelman Mfg. Co. v. Pennsyl¬ 
vania R. Co., D.aOhio, 84 F.2d 70 
—^McKenna v. Anderson, C.C.AN. 
Yn 81 F.2d 1016, certiorari denied 
49 act 482, 279 U.S. 869, 73 L. 
Ed. 1006—Gallardo v. Questell, C 
CJLPuerto Rico, 29 F. 2 d 897—Alex¬ 
ander Theatre Ticket Office v. U. 
S.. C.aA.N.T., 23 F.2d 44—Louis 
K. Liggett Co. V. Baldridge, D.C. 
Pa, 22 P.2d 993, reversed on oth¬ 
er grounds 49 .S.Ct 67, 278 U.S. 106, 
78 LuBd. 2Q4—In re McLaughlin, 
D.C.Tex, 10 P.2d 810—Swift & Co. 

V. Federal Trade Commission, CC. 

A., $ P.2d 696, petition dismissed 
46 act 13, 269 U.a 662, 693, 70 L. 
Ed. 429, reversed on other grounds 
Fedeial Trade Commission v. West¬ 
ern Meat Co., 47 S-Ct 176, 272 U.S. 
654, 71 LuBd. 406—Claiy v. City of 
Bustis, D.CFla, 7 P.2d 141, appeal 
dismissed 47 S.Ct 460, 273 U.S. 
781, 71 L.Ed. 889—^Hammer v. 

Robertson, CCAN.Y., 6 F.2d 460. 

Romero v. Weakley, D.CCaL, 131 
P.Supp. 818—U. S. V. Connelly, D.C 
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16 C. S. 

Uinn., 129 F.Supp. 789—Bahlstrom 
V. U. S.. D.C.Mlnn., 129 P.Supp. 772 
-l-Adams v. U. S., 118 F.Supp. 381. 
127 CLCl. 470—^Robinette v. Chica^TO 
land Clearance Commission. D.C. 
Ill., 115 F.Supp. 669—U. S. v. Cain. 
P.CMiss., 113 F.Supp. 304, affirmed. 

C, A-, Carr v. XJ. S., 211 F.2d 870, 
certiorari denied 74 S.Ct. 868, 347 
tJ.S. 1013, 98 Li.Ed. 1136—^Prentiss 

V. National Airlines, D.CN.J., 112 
F.Supp. 306—Application of United 
Elec. Radio & Mach. Workers of 
America. D.C.N.T., 111 F.Supp. 858 
—International Longrahoremen’s & 
Warehousemen's Union, Local 87 v. 
Boyd, D.aWash., Ill F.Supp. 802, 
vacated on other grounds 74 S.Ct. 
447, 847 U.S. 222. 98 L.Bd. 660— 

U. S. V. Nadler, D.C.Cal., 105 P. 
Supp. 918—^Buxtpn v. Midwestern 
Ina Co., D.CLa., 102 P.Supp. 500— 
Combs V. U. S., D.aVt, '98 P.Supp. 
749—Simbeam Corp.. v. Wentlingr, 

D. CPa., 91 P.Supp. 81, modified on 
other grounds, C.A., 186 F.2d 903. 
vacated on other grounds 71 S.Ct. 
1012. 841 U.S. 944. 95 LuEd. 1369 
—Shipman v. Uupre, D.C.S.C., 88 
F.Supp. 482, vacated on other 
grounds 70 S.Ct 640. 339 U.S. 321. 
94 L.Ed. 877—J. B. McCrary Co. v. 
U. S., 84 P.Supp. 368, 114 CtCL 12 
—Whetstone v. U. S., D.C.I11., 82 
P.Supp. 478, certiorari denied 69 
act. 1619, 337 U.S. 941, 93 L.Ed. 
1746, rehearing denied 70 S.Ct. 36.1 
838 U.S. 840, 94 L.Ed. 614—Hart v. I 
Knox County, D.C.Tenn., 79 F.Supp. 
€54, appeal dismissed, CaI, i71 F. | 
2d 45—Goesaert v. Cleary, D.C. 
Mich., 74 F.Supp. 735, affirmed 69 S. 
Ct 198, 835 U.S. 464, 93 L.Ed. 163 
—Creedon v. Oloyd W. Miller Co., 
D.C.Ohio, 74 F.Supp. 546, reversed 
on other grounds Woods v. Cloyd 

W. Miller Co., 68 S.Ct. 421, 833 
U.S. 138, 92 L.Ed. 696—Cochx^tn v. 
St Paul & Tacoma Lumber Co., D. 
CWash.^ 73 F.Supp. 288—Jung y. 
City of Winona, D.CMinn.. 71 F. 
Supp. 558—^U. S. V. New York Great 
Atlantic Pacific Tea Co., D.C.I11., 
67 F.Supp. 626, affirmed. CA., 173 
F.2d 79—^Merced Dredging Co. v. 
Merced County,^ DJCCal., 67 P.Supp. 
698—Droste v. Nash^Kelvinator 
Corp., D.C.Mich.. 64 P.Supp. 716— 
American Federation of Labor v. 
Watson, D.C.Bla., 60 F.Supp. 1010, 
reversed on other grounds 66 S. 
Ct 761, 827 tr.S. 582, 90 L.Ed. 878 
—Steingut V. Guaranty Tiust Co. 
of N. Y., D.CN.Y., afllrmed. CQA., 
161 P,2d 671, certiorari denied 68 
S.Ct 106. .332 U.a 807, 92 LuEd. 
385—Moir y, U, S., D.aMass., 67 
F.Supp, 529, affirmed, C.aAl, 149 p. 
2d 455—Cornell, Steamboat Co. v. 
tJ. S*;_p.G.N.Y.,< 58 P.Supp. 849, 
affirmed 64 S.Ct 768, 821 U.a 634, 
88 LuEd. 978, appeal dismissed Bos¬ 
ton Tow Boat Co. V. U. S., 64 a 
Ct 776, 82X U.S. 632, 88 LuEd. 376 
—Ebel .^v. Drum, D.CMass., SZ P. 
Supp, 189r-motion denied* 55 F.Supp. 


186—Payne Griffin, D.CGa., 51 
F.Supp. 688—Ex parte Bridges, D. 
aCal., 49 P.Supp. 292, affirmed, C, 
CA., Bridges v. Wixon, 144 F.2d 
927, reversed on other grounds 65 
act 1443, 326 U.S. 135, 89 L.Bd. 
2103—Draeger Shipping Co. v. 
Crowley, D.C.N.T., 49 P.Supp. 215 
—^U. S. V. Arnold Bernstein S. S. 
Line, D.C.N.T.. 44 P.Supp. 19—^U. 
S. V. Big Bend Transit Co., D.C. 
Wash., 42 P.Supp. 459—^Interstate 
Commerce Commission v. Chicago 
Food Mfrs. Pool Car Group, D.C. 
Ill., 39 P.Supp. 283—^In re Inde¬ 
pendent Automobile Forwarding 
Corp., D.C.N.Y., 38 P.Supp. 976, re¬ 
versed on other grounds, C.C.A., 118 
F.2d 637, modified on other grrounds 
U. S. V. State of New York, 62 S. 
Ct 712, 315 U.S. 610, 316 U.S. 643. 
86. L.Ed. 998—^Fleming v. Enter¬ 
prise Box Co., D.CFla., 37 P.Supp. 
331. affirmed. aC.A.. 125 P.2d 897, 
certiorari denied Enterprise Box 
Co. V. Holland, 62 S.Ct. 1312, 816 

U. S. 704, 86 L.Ed. 1772—Philadel- 
phia-Detroit Lines v. Simpson, D.C. 
W.Va., 87 P.Supp. 314, affirmed 61 
act 622, 312 U.S. 655, 85 L.Ed. 
1104, rehearing denied 61 S.Ct 1107, 
313 U.a 600, 85 LuEd. 1562—Sus- 
pine V. Compania Transatlantica 
Centroamericana, S. A., D.C.N.Y., 
87 P.Supp. 268—Hawthorne v. Fish¬ 
er, D.C.Tex., 88 P.Supp. 891— 
Springfield Fire & Marine Ins. Co. 

V. Holmes, D.C.Mont, 32 F.Supp. 
964, reversed on other grounds 
Holmes v. Springfield Fire & Ma¬ 
rine Ins. Co., 61 S.Ct 19, 811 U.S. 
606, 85 L.Ed. 384, rehearing denied 
61 act, 129, 811 U.a 726. 85 L.Ed. 
473—Nordmann v. Woodring, D.C. 
OkL.' 28 P.Supp. 573—U. S. v. Bor¬ 
den Co., D.C.I11., 28 F.Supp. 177, 
reversed on other grounds 60 S.Ct. 

.182, 808 U.S. 188, 84 L.Ed. 181— 
Application of Texas Co., D.C.IIL, 
27 P.Supp. 847—U. S..V, Krechting, 
DiC.Ohio, 26 F.Supp. 266, appeal 
dismissed, C.C.A., J. H. Berling 
Dairy Products Co. v. U. S., 108 P. 
2d 1014 and Wilier v. U. S.. 108 
F.2d 1023—Johnson v. Town of 
. Deerfield, D.C.Mass., 25 F.Supp. 918, 
affirmed 59 S.Ct 791, 806 U.a 621, 
83 L.Ed. 1027, rehearing denied 59 

5. Ct 832, 807 U.S. 650, 83 LuEd. 
1629—^Paramount Pictures v. Dan¬ 
ger, D.aN.D., 23 P.Supp. 890—U. S. 
V, One Oldsmoblle Sedan, D.C.Or., 
23 P.Supp. 328—U. S. v. Whiting 
Milk Co., D.C.Mass., 21 F.Supp. 821 
—Carolina Power & Light Co. v. 
South Carolina Public. Service Au¬ 
thority, D.C.S..C., 20 F.Supp. 854 
—^Feldman v. City of Cincinnati, 

. p.C.phio, 20 P.Supp. 681^—^Houston 

6. North Texas Motor . Freight 
Lines v. Phares. D.CTex., 19 P. 

. Supp. 420—Johnson v. Rylander, 
,D.C.Cal., 18. F.Supp. 689—Louisville 
Provision Co. y. Glenn, D.CKy., 
• 18- F.Supp. 423; d^mlsfsed, O.C.A., 

. 90' F.2d .?.012—U. a ViUaneuy^ 


! D.CNev., 17 F.Supp. 485—U. S. ▼. 
Bogy, D.C.Tenn., 16 F.Supp. 407— 
S. H Kress & Co. v. Johnson, D. 
C.C 0 I 0 ., 16 F.Supp. 5, affirmed 67 
act 49. 209 U.S. 511, 81 l*.Bd. 378, 
rehearing denied 57 S.Ct 229, 299 

U. S. 623, 81 L.Bd. 458—U. S. v. 
One 1936 Model Lafayette Coupd 
Automobile, Motor No. LB-30499, 
Serial No. L-30999, D.C.Ky., 14 F. 
Supp. 1003—^Bemis Bro. Bag Co. 

V. Feidelson, D.C.Tenn., 13 P.Supp. 
163—Securities and Exchange Com¬ 
mission V. Jones, D.C.N.Y., 12 F. 
Supp. 210, affirmed, C.C.A., Jones 

V. Securities and Exchange Com¬ 
mission, 79 F.2d 617, certiorari de¬ 
nied in part 56 S.Ct 497, fourth 
case, 297 U.a 705, 80 L.Ed. 993, 
reversed in part on other grounds 
66 act 654, 298 U.S. 1. 80 LuEd. 
1016—Pughe v. Lyle, D.C.CaL, 10 
P.Supp. 246—^U. S. V. National 
Garment Co., D.C.M 0 ., 10 P.Supp. 
104—^In re C^, D.C.Ind., 9 F.Supxx 
697—U. S. V. Schechter, D.CN.Y., 
8 F.Supp. 136, reversed in part 
on other grounds and affirmed in 
part C.C.A., U. S. v. A. L. A. 
Schechter Poultry Corporation, 76 
F.2d 617, reversed in part on oth¬ 
er grounds and affirmed In part A. 
L. A. Schechter Poultry Corpora¬ 
tion V. U. a, 65 act 837, 295 U. 
a 496, 79 L.Ed. 1670. 97 A.L.R. 
947—^In re Schiano Di Cola, D.CR. 
L, 7 F.Supp. 194—Wonder Bakeries 
Co. V. White, D.aOhio^ 8 F.Supp. 
311. 

Empire Fuel Co. y. Hays, D.€l 

W. Va., 295 F. 704—U. a v. Chem¬ 
ical Foundation, D.C.D€L. 294 F, 
300, affirmed, C.CJL, 6 F.2d 191— 

U. S. V. Freund, D.C.Mont, 290 F. 
411—Marcus Brown Holding Co. 

V. Feldman, D.CJ^.Y., 269 F. 306, 
a^med 41 S.Ct. 465, 256 U.a 170, 
65 LuEd. 877 —^ECannah & Hogg v. 
Clyne, D.CIIL, 263 P. 699— Scott 
V. Frazier, D.C.N.D., 258 P. 669, 
reversed on other groimds 40 a 
Ct 503, 253 U.S. 243, 64 L.Ed. 883 
—Ex parte Blazekovic, D.C.Mich., 
248 F. 327 —^Masses ]^b. Co. v. 
Patten, N.Y., 246 P. 24, 168 CCA. 
250, LuR.A.1918C 79, Ann.Ca8.1918B 
999 —^U. S. V. Lapp, Ohio, 244 F. 
377, 167 aCA. 3. 

Reko V. U. S. Trotting Aiss’n, D. 
aiowa, 14 P.R.D. 25. 

Hampton, Jr. & Co. v. U. S., 14 
CtCustApp. 350. affirmed 48 S.Ct. 
848, 276 U.a 394, 72 L.Ed. 624— 
K'xttroff, Pickhardt & Co. v. U. S., 
12 CtCustApp. 299. 

Ala.—State ex reL Bozeman v. Hes¬ 
ter, 72 So. 2d 61, 260 - Ala. 566— 
Donaghey v. Owen, 66 So.2d 895, 
295 Ala. 376—^Hall v. - Underwood, 
63 So.2d 683, 258 AJa. 392—^Norton 
V. Lusk, 26 So.2d 849, 248 Ala. 1X0 
—^Alabaxxui State Federation of La/* 
bor y. MicAdory, 18 .So.2d 810, 246 
Ala. 1, certiorari dismissed 65 a 
Ct 1384, 326 U.a 450, 89 L.Bd. 
1725—Almon y. Morgan County, 16 
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So.2d 611. 245 Ala. 241-^tate r. 2d 722, 188 Aric. 782—Gates v, 196 P.2d 601, 86 Cal.App.2d 696— 

Po1akow*s Realty Rxperts, 10 So. Huirlison, 53 S.W.2d 681, 186 Ark. City of San Dieffo v. State Board 

2d 461, 243 Ala. 441. certiorari de- 348—Williams v. Parnell, 51 S-W. of Eaualization, 186 P.2d 166, 82 

nled Polakow's Realty Experts v. 2d 863, 185 Ark. 1106—^Board of Cal.App.2d 453—Culllnan v. Mc- 

State of Alabama, 63 S.Ct. 1165, Com’rs of Red River Bridgre Dlst Colgran, 183 P.2d 116, 80 Cal.App.2d 

319 TJ.S. 750, 87 Ii.Ed. 1705, and v. Wood, 40 S.W.2d 436, 183 Ark. 976—^Perez v. Board of Police 

Strumpf V. State of Alabama. 63 1082—Cap P. Bourland Ice Co. v. Com’rs of City of Los Ang’eles, 178 

S.Ct 1155, 319 Xr.S. 750, 87 L..Ed. Franklin Utilities Co., 22 S.W.2d P.2d 537, 78 Cal.App.2d 638—Avo- 

1703—State v. Mobile County. 195 993, 180 Ark. 770, 68 A.L.R. 1018— set, Inc., v. Brock, 178 P.2d 66, re* 

So. 878, 239 Ala. 502—Morgan Coun- Merchants* Transfer & Warehouse hearing denied 179 P.2d 4—In re 

ty T. Edmonson, 192 So. 274, 238 Co. v. Gates, 21 S.W.2d 406, 180 Taitmeyer*s Estate, 141 P.2d 604, 60 

Ala. 622—State ex rel. Wilkinson Ark. 96—Cone v. Gamer, 3 S.W.2d Cal.App.2d 699—City of Roseville v, 

V. Murphy, 186 Sa 487, 237 Ala. 1. 175 Ark. 860—Newton v. Alt- Tulley, 131 P.2d 396, 55 Cal.App. 

332. 121 AJaJcL 283—Jefferson heimer, 280 S.W. 641. 170 Ark. 366 2d 601—Goodman v. Board of Bd- 

County V. Busby. 148 So. 411. 226 —McAdams v. Henley, 273 S.W. ucation of San Francisco Unified 

Ala. 293, answer conformed to 148 355, 169 Ark. 97, 41 A^Ii.R. 629— School Dlst., 120 P.2d 665, 48 Cal. 

So. 415, 25 Ala.App. 449—State ex Bonner v. Jackson, 251 S.W. 1, 158 App.2d 731—^Los Angeles County v. 

rel. Shirley v. Lutz, 147 So. 429. Ark. 626—^Ellison v. Oliver, 227 S. Hurlbut, 111 P.2d 963, 44 Cal.App. 

226 Ala. 497—^Talley v. Webster, W. 686, 147 Ark. 262—Earle Road 2d 88—Justesen's Food Stores v. 

143 So. 655, 225 Ala. 384—Binning- Improvement Dist v. Johnson, 224 City of Tulare, 111 P.2d 424, 43 

bftTY T Electric Co. v. Allen, 117 So. S.W. 965, 145 Ark. 438. Cal.App.2d 616—Smith v. Ibos, 71 

199, 217 Ala. 607—^Bouchelle v. Cal.—Dribin v. Superior Court in and P.2d 847, 22 Cal.App.2d 661—In re 
State Highway Commission, 100 for Los Angeles County, 231 P.2d Carter's Estate, 60 P.2d 1057, 9 Cal 

So. 884, 211 Ala. 474—^McGehee v. 809, 37 Cal2d 846, 24 A.L.R.2d 864 App.2d 714—People v. Tanner, 44 

State, 74 So. 374. 199 Ala. 287. —People v. Knowles, 217 P.2d 1, P.2d 324, 3 Cal.App.2d 279—Ex 

Gardner v. State, 110 So. 61; 21 36 CaL2d 176, certiorari denied 71 parte Lasswell, 36 P.2d 678, 1 Cal 

Ala.App. 566. S.Ct. 117, 340 IT.S. 879, 95 L.Ed. 639 App.2d 183—C. 1. T. Corporation v. 

Arlz.—^Local 266, Intern. Broth, of —^Lockard v. City of Los Angeles, Blltmore Garage, 36 P.2d 247, 8 

Elec. Workers. A. F. of L, v. Salt 202 P.2d 38, 33 CaL2d 453; 7 A. Cal.App.2d 767—^People v. Pew- 

River Project Agr. Imp. and Power L.R.2d 990, certiorari denied 69 S. eon, 18 P.2d 741, 129 CalApp. 800 

Dist. 275 P.2d 393. 78 Ariz. 30^ Ct 1616, 837 U.S. 939, 93 L.Bd. 1744 —B^inl Petroleum Co. v. Supe- 

Schrey v. Allison Steel Mfg. Co., —Lockheed Aircraft Corp. v. Su- irtor Court in and for lios Angeles 

255 P.2d 604, 75 Ariz. 282—^Roberts perior Court of Los Angeles Coun- County, 293 P. 899, 110 CalApp. 

V. Spray, 223 P.2d 808. 71 Aiiz. 60 ty, 171 P.2d 21. 28 CaL2d 481, 166 128, affirmed 62 S.Ct 108, 284 U.S. 

—American Federation of Labor A.L.R. 701—^Lelande v. I^wery, 167 8, 76 L-Bdl 136, 73 A.L.R. 826— 

V. American Sash & Door Co., 189 P.2d 639, 26 Cal 2d 224^—San Ber- Jensen v. McCullough, 271 P. 568, 

P.2d 912, 67 Ariz. 20, affirmed 69 nardino County v; Way, 117 P.2d 94 Cal.App. 382, mandate corrected 

S.Ct 258, 260, 335 TJ.S. 538, 93 L. 354, 18 CalM 347—Comfort v. Com- 278 P. 240, 99 CalApp. 217, 

Ed. 222, 6 A.L.R.2d 481—Garvey v. fort 112 P.2d 269, 17 Cal.2d 736— Colo.—^Journeymen Barbers, Bte,ir- 

Trew, 170 P.2d 845, 64 Ariz. 842, Sullivan v. Union Oil Co. of CaJ- dressers. Cosmetologists & Proprie- 

certlorari denied 67 S,Ct 297, 329 ifomia, 106 P.2d 922,' 16 Cal.2d tom Intern. Union of America, Lo- 

U. S. 784, 91 L.Ed. 673—State v. 229^Davis v. Los Angeles Coun- cal Union No. 206, v. Industrial 

Walgreen Drug Co., 118 P.2d 650, 57 ty, 84 P.2d 1034, l9 Cal.2d 412— Commission, 260 P.2d 941, 128 Colo. 

Ariz. 308—Johnson v. Jones, 97 P. Butterworth v. Boyd, 82 P.2d 434, 121—Denver Milk Producers v. In- 

2d 933, 65 Ariz. 49—State ex reL 12 Cal.2d 140, 126 A.L.R. 838—City , terhational Broth, -of Teamsters, 

Mullen V. Hedrlt^ 76 P.2d 366, 51 of Long Beach v. Marshall, 82 P.2d Chauffeurs, Wardiousemen and 

Ariz. 130—State Tax Commission 862, 11 CaL2d 609—Lucas v. City -Helpers' Union, 183 P.2d 629, 116 

V. Shattuck, 38 P.2d 631. 44 Ariz. ~^of Los Angeles. 75 P.2d-599, 10 Cal. Colo. 389, appeal dismissed 68 S. 

379—Oglesby v. Chandler, 288 P. 2d 476—City of Pasadena v. Charle- Ct 1015, 834’U.S. 809, 92 L.Bd. 1741 

1034, 87 Ariz. 1—Schuster v. vllle, 10 P.2d 746, 216 CaL 384— —^Bedwell v. Board of Trustees, 

Schuster. 264 P. 100, 33 Ariz. 279 People v. K. Hovden Co., 8 P.2d Firemen's Pension Fund of City 

—Hazas v. State, 219 P. 229, 25 481, 216 CaL 64—Barton v. State and County of Denver, 166 P.2d 

Ariz. 453—Smith v. Mahoney, 197 Bar of California, 2 P.2d 149, 213 994. 114 Colo. 475—American Fed- 

P. 704, 22 Ariz. 842. CaL 186—Watson v. St&te Division oration of Labor v. Reilly, 165 P. 

Ark.—National Para Loan Ass’n of of Motor Vehicles, 298 P. 481, - 212 2d 146, 113 Colo. 90, 160 A.L.R 873 

Marianna v. Moye, 226 S.W.2d 968, CaL 279—In re Phillips’ Estate, 263 Zeigler v. People, 124 P.2d 693, 

216 Ark. 618—Stroud v. Fryar, 225 P. 1617, 203 CaL 106, certiorari de- 109 Colo. 252—McCormick v. City 

S.W.2d 23, 216 Ark. - 260—Long- nled Phillips v. Phillips, 49 S.Ct Of Montrose,^ 99 P.2d 969, 105 Colo, 

streth V, Cook. 220 S.W.2d 433,. 215 8, 278 U.S. 599. 78 KEd. 628—Peo- 493. 102 P.2d 899; 106 Colo. 1— 

Ark. 72—Jeffery v, Trevathan. 220 pie v. Dillon, 248 P. 230, 199 CaL 1. Failing v. People, 98 P.2d 866, 105 

S.W.2d412, 215 Ark. 811—^Hardware Silva v. Coastal Plywood & Tim- Colo. 399—Rinn v; Bedford, 84 P. 

Mut Cas. Co. V. Maxey, 205 S.W.2d ber Co„ 268 P,2d 610, 124 CaLApp. 2d 827, 102 Colo. 475—City and 

29, 212 Ark. 161—Adams v. Whit- 2d 276—Stokes v. County Clerk of County of Denver v. Tax Research 

taker, 196 S.W.2d 634, 210 Ark. 298 Los Angeles County, 264 P.2d 969, Bureau, 71 P.2d 809, 101 Colo. 140 

—^Fugett V. State. 188 S.W.2d 641, 127 CaLApp.2d 229—Lewis Food Co. —Johnson v. McDonald. 49 P.2d 

208 Artt. 979—Reed V. Hundley, 188 v. State Departm^t of Public 1017, 97 Colo. 324—Hesslck v. 

S.W.2d 117, 208 Ark. 924—Kerr v. Health, 243 P^2d 802.-110 CaLApp.2d Moynlhan, 262 P, 907, 83 Colo. 43 

East Central Ark. Regional Hpus- 769—People v. Hector, 231 P.2d 916, —Employers’ Mut. tas. Co', v. In- 

Injg Authority, 137 S.W.2d 189, 208 104 'CaLApp.2d 892—^Turesky v. Su- dustiial Commission of Colorado, 

Ark. 636—Albright v. Karston, 176 perior-Court, in and for Los Ange- 242 P. 988. 78 Colo. 501—London 

S.W.2d 421, 206 AriL 307—^Hollis & les County, 218 P.2d 784, 97 CaL Ginurantee & Accident Co: v. In- 

• Co. V. McCarrolV 140 S.W.2d 420, App.2d 838—^Adams - v. City and dtmtiiil Coxnmission of Colorado, 

200 Ark. 523—Ward T. BaUey, 127 County of San Francisco, 211 P.2d 242 P. 680, 78 Colo. 478—Chicago 

&W.2d 2T2, 198 Ai*. 27—McKeown 368, 94 CaLApp.2d 686. rehearing Title & Trust Co. v. Patterson, 178 

▼. 'State, 124 aW.2d 19, 197 Ark. denied 212 P.2d 272; 94 CaLApp.2d P. 1-3, 66 -Ctolo. 534—]itoi;tn'V.Peo- 

454—McDonald ▼. Wasson; ^ aW. 686—Neuber v. Royal Realty Co., pie, 168 P. 1171 00 Colo.'io. “ 
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Conn.—Schwartz ▼. Kelly, 99 A.2d j 
89, 140 Conn. 176, appeal dismissed 
74 act. 227, 846 U.S. 891, 98 L..Ed. 

394 _l>enni8 v. Shaw, 78 A.2d 691,1 

187 Conn. 460—^Lyman v. Adorno,; 
52 A2d 702, 133 Conn. 611—State 
ex pel. Kirby v. Board of Fire 
Corners of City of Hartford, 29 A. 
2d 462, 129 Conn. 419—^Tlleston v. 
Ullman, 26 A.2d 582, 129 Conn. 84, 
appeal dismissed 63 S.Ot. 493, 818 
TT.S. 44, 87 L».Bd. 603—^McPadden 
V. Morris, 13 A.2d 679, 126 Conn. 

354 _State v. Nelson, 11 A. 2d 866, 

126 Conn. 412—Columbus Industrial 
Bank v. Miller, 6- Ab.2d 42, 125 Conn. 
313 —Grace Hospital Soc. v. City 
of New Haven, 174 A. 411, 119 
Conn. 146—Silver v. Silver, 143 A. 
240, 108 Conn. 871, 65 A.L 1 .H. 943, 
affirmed 60 S.Ct. 67. 280 U.S. 117, 
74 LbEd. 221, 65 A.L 1 .R. 939—Con¬ 
nelly V. City of Bridgeport. 132 A. 
690, 104 Conn. 238—State v. Glllet- 
to, 120 A. 667. 98 Conn. 702—State 
V. Darazzo. 118 A. 81.' 97 Conn. 728. 
Pel. —General Elec. Co. v. Klein, 106 
A2d 206—Sibbley v. State, 102 A.2d 
702^—State v. Hobson, 83 AL.2d 846, 
7 Terry 381—City of Detroit v. 
Proctor, 61 A.2d 412, 6 Terry 193 
—Bigrfirer v. UUemployment Com¬ 
pensation Commission, 46 A.2d 137, 

4 TOrry 274, affirmed 68 A.2d 761, 4 
Teriy 568—State v. Tabasso 
Homes, 28 A.2d 248, 3 Terry 110 
—State ex reL Morford v. Emerson, 
10 A2d 615, 1 Terry 828, affirmed 
14 A2d 878, 1 Terry 496—^Petition 
of Hoopes, 6 A.2d 655, 1 Terry 126. 

Collison V. State ex reL ^ Green, 
2 A.2d 97, 9 W.W.Harr. 460, 119 A. 
I 4 .R. 1422—Industrial Trust Co. v. 
Cantera, 165 A, 888 , 6 W.W.ECarr. 
334 —Coleman v. Rhodes, 159 A. '649, 

5 W.W.Harr, 120. 

Kaufman v. Shoenbersr» Ch., 91 A. 
2d 786—^Federal United Corp. v. 
Havender, 11 A.2d 881, 24 DeLCh. 
818—Aldridgre v. Franco Wyoming 
Oil Co., 14 A.2d 880, 24 DeLCh. 849 
—In re Vandyke’s Estate, 136 A. 
147, 15 DeLCh. 469—^Taylor v. 

Smith, 115 A. 405, 18 DeLCh. 89, 
modified on other grounds 115 A. 
413, 13 DeLCm. 57. 

D.a—Dennis v. U. S.;“171 F.2d 986. 
84 U.S..^p.D.C. 81, iffiSlrmed 70 S. 
Ct 619, 839 U.S. 162, 94 L.B^ 734, 
rehearing' denied 70 S.Ct. 799, 839 
U.a 960, 94 L.Ed. 1364—Citizens 
IProtective League* v. Clark, 165 P- 
2d 290, 81 U.S;App.D.C. 116, cer¬ 
tiorari denied ^7 S.Ct. 354^ two 
cases, 829 U.S. 787, 9i L.Ed. d74, 
and Reltnanh v. Cla^ 67 S.Ct. 854, 
829 U.S. 787, 9l KBd. 674—Morgeh- 
thau V. Barrett, 108 F.2d 481, 71 
AppJD.C 148, ceitior^ denied 60 
S.Ct. 616, 809 U.a 672, 84 LuBd. 
3^017. , ^ 

At<^ 8 ozif 'T. d; SL F. Ry. Co. y, 
Summerfleld, &C., i28 F.Supp. 266 
— Sakii V. U. a, D.C, 108 F.Supp. 
'292—National Maritime Union of 
America, y. Herzog; D.C,'78 F;Supp. 


146, affirmed 68 S.Ct. 1529, 834 U.S. 
854, 92 LEd. 1776—Carolene Prod¬ 
ucts Cow of Litchfield, DL, v. Wal¬ 
lace, D.C., 27 F.Supp. 110, affirmed 
59 S.Ct. 1033, 807 U.K 612, 83 L.Ed. 
1495. 

Manhattan Co. v. Goldberg, Mun. 
App., 38 A.2d 172. 

Fla—^Rodriguez v. Jones, 64 So.2d 278 
—Spencer v, Yoimg, 63 So. 2 d 334 
—Liauor Store v. Continental Dis¬ 
tilling Corp., 40 So.2d 371—^Rotwein 
V. Gersten, 36 So.2d 419, 160 Fla 
736—Watson v. Larson, 33 So. 2d 
155, 159 Fla 860, certiorari denied 
68 S.Ct. 741, 333 U.S. 862, 92 L.Ed. 
1141—^Lee v. Bank of Georgia, 32 
So.2d 7, 159 Fla 481. 13 AL.R.2d 
1806—Saunders v. City of Jackson¬ 
ville, 25 So.2d 648, 157 Fla 240, 
followed in 25 So.2d 655, 157 Fla 
258—Ball V. Branch, 16 So.2d 524, 
154 Fla 67—Scarborough v. Webb’s 
Cut Rate Drug Co., 8 So.2d 913, 150 
Fla 754—Stoutamire v. Pratt, 6 
So.2d . 248, 148 Fla 690—Florida 
Fruit Co. V. Shakelford, 198 So. 841, 
146 Fla 216—Waybright v. Duval 
County, 196 So. 430, 142 Fla 875 
—^Lott V. City of Orlando, 196 So. 
318, 142 Fla 338—State ex rel. 
Gibbs V. Couch, 190 So. 728, 139 
Fla 363—State ex reL Hosack v. 
Yocum, 186 So. 448, 136 Fla 246, 
121 A.L.R. 270—State ex reL Vars 
V. Knott,.184 Sa 752, 135 Fla 206, 
followed in State ex reL Hardware 
Mut Cas. Co. V. Knott, 185 So. 927, 
136 Fla 552, vacated on other 
grounds 60 S.Ct. 72, 808 U.S. 307, 
84 LEd. 434, appeal dismissed 60 
act. 72, 308 U.S. 506, 84 L.Ed. 433 
—American Bakeries Co. v. Hairies 
City, 180 So. 524—State ex rel. 
Parks V. Sloan, 179 So. 402—Ex 
parte White, 178 So. 876—State 
ex reL Richardson v. Ferrell, 177 
So. 181—State ex reL Glover v. 
Holbrook, 176 So. 99—City of Hia¬ 
leah V, State ex reL' Ben Hur Life 
Ass’n,’ 174 So.' 843, 128 Fla 46^ 
State ex rel. Adams v. Lee, 166 So. 
249, 122'Fla 639, reheard 166 So. 
262, 122 Fla 670, rehearing denied 
166 So. 574, 122 Fla 709, certiorari 
denied Lee v. State of Florida ex 
reL Adams, 57 S.Ct 15, 299 U.a 
542, 81 LuEd. 399—Coleman v. State 
ex reL Carver, 161 So. 89, 119 Fla 
653—Williams v- City of Jackson¬ 
ville, 160 So. 15, 118 Fla 671, 98 
A.L.R. 613—State ex rel. Cummer 
V. Pace,- 169 So. 679, -118 Fla 496 
—Shelby V. City of Pensacola, 151 
So. 68 , 112- Fla 584—^L. Maxcy, 
Ihct' V. Federal Land Bank of Co¬ 
lumbia, 150 So. 248,' 111 Fla 116, 

■ affirmed 161 So. 278, 111 Fla 116-— 
StatiB ex reL Dowling v. Butts, 149 
So. 748, 111 Fla 830i-^tate ex reL 
Davis V. City of Largo, 149 So. 420, 
110 Flk 21—Carlton v. Mathews, 
187 So. 8*15, 103 Fla SOl^tata ex 
reL' McMullen vL-Johnson, 135 So. 
816,109 Fla 19—City of Hernando 
▼. feobepfson, 125 So; 829* -97' Fla 
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1083—State ex rel. Hanbury ▼- 
Tunnlcliffe, 124 So. 279, 98 Fla 731 
—^Burnett v. Greene, 122 So. 570, 
97 Fla 1007, 69 A.L.R. 244—Mc- 
Sween v. State Live Stock Sanitary 
Board of Florfda 122 So. 239, 97 
Fla 749, 750, 66 A.L.R. 608—State 
ex rel. Davis v. Hose, 122 So. 225, 
97 Fla 710—Jackson Lumber Co- 
V. Walton County, 116 So. 771, 95 
Fla 632, appeal dismissed 49 S.Ct 
338, 73 L.Ed. 1011—State v. Johns, 
109 So. 228, 92 Fla 187—^Hunter v. 
Owens, 86 So. 839, 80 Fla 812— 
Corpus Juris cited in Neisel v. 
Moran, 85 So. 346, 351, 80 Fla 98— 
Bailey v. Van Pelt, 82 So. 789, 78 
Fla 837, 353—Charlotte Harbor & 
N. Ry. Co. V. Welles, 82 So. 770, 78 
Fla 227—State v. Duval County, 
79 So. 692, 76 Fla 180—Van Pelt v. 
Hilliard, 78 So. 693, 75 Fla 792, L. 
RJL1918B 639—Lainhart ▼. Catts, 
76 So. 47, 73 Pla 735. 

Ga—^Tripp V. Martin, 79 S.E.2d 621, 
210 Ga 284—Cade v. State, 60 S.B. 
2d 763, 207 Ga 135—^Franklin v. 
Harper, 55 S.E.2d 221 , 205 Ga 779, 
appeal dismissed 70 S.Ct 804, 339 
U.S. 946, 94 L.Bd. 1361—Cartera- 
ville Candlewick v. Hulet 50 SJE!. 2 d 
647, 204 Ga' 609—Stevens v. Ste¬ 
vens, 49 S.E.2d 895, 204 Ga 340— 
State Ports Authority v. AmalL 
41 S.E.2d 246, 201 Ga 718—New 
Amsterdam Cas. CO. v. McFarley, 
12 S.K2d 355, 191 Ga 334, conform¬ 
ed to 13 S.E.2d 583, 64 GaJLpp. 465 
—Shadriek v. Bledsoe, 198 S.E. 585, 
186 Ga 345—Flint River Steamboat 
Co. v< Foster, 5 Ga 194, 43 AnaD. 
248. 

Rogers v. State, 4 S.R2d 918, 60 
GaApp. 722. 

Idaho.—Wanke v. Ziebarth Const. Co., 
202 P.2d 384, 69 Idaho 64—First 
Sec. Bank of Boise v. Enking, 35 
P.2d 266, 54 Idaho 735—State v. 
Holder, 290 P. 387, 49 Idaho 614— 
State V. Lukens, 283 P. 527, 48 Ida¬ 
ho 357—Saccamonno v. Great 

Northern Ry. Co., 166 P. 267, 30 
Idaho 513. 

m. —^People ex reL GutkneOht v. Chi¬ 
cago Regional Port DisL, 123 NJEL 
2d 92, 4 IlL2d 363—People ex rel. 
Christiansen v. ConnelL 118 N.E.2d 
262, 2 IlL2d 882—Thillena y. Hodge, 
116 N.E.2d 886 , 2 IlL2d 45—Hanni¬ 
fin Corp. V. City of Berwyn. 115 N. 
B.2d 81^, 1 IlL2d 28—^Henson v. 
City of Chicago. 114 N.B.2d 778, 
415 IlL 564—Gadlin v. Auditor of 
Public Accounts, 110 N.E.2d 234, 
414 IlL 89—^People v. City of Chica¬ 
go, 108 N.E.2d 16, 413 HL 88 —Co¬ 
ordinated Transport v. Barrett, 106 
N;E.2d 510, 412 IlL 321, afiarmed.78 
S.Ct. 468, 344 U.a 583, 97 LJBkL 
567, rehearing denied 73 aCt 773, 
345 U.a 931^ 97 LJBSd. . 1360— 
Orme v. Northern Trust Co<^ 102 N. 
E.2d 3S5, 410 IlL 385* certiOTarl de¬ 
nied >Vbn~Hardenberg v. McGratht 
72 act. 677, 343 U.S: 921, 96 L.Ed. 

. 1334—Krebs y; Board > of < Trainees 
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of Teachers’ Retiremeot System, Chicago & £3. 1. Ry. Co., 16S N*.®. R2d 679, 213 Ind. 118, 113 A.I 4 .R. 

102 N.E. 2 d 321, 410 IlL 435, 27 A. 664, 332 Ill. 243—Sup v. Cervenka. 1243—Local Union No. 26, National 

L.R.2d 1434—Lustfield v. Chicago 163 N.E. 396, 331 HI. 459—Ameri- Brothers of Operative Potters v. 

Transit Authority, 97 N.E.2d 347, can Asphalt Paving Co. v. City of City of Kokoino, 5 N.E.2d 624, 211 

408 Ill. 404—People ex rel. Bemat Chicago, 161 N.E. 773, 330 IlL 330 Ind. 72, 108 A.L.R. 1111 — State 

Y, Bicek. 91 N.E. 2 d 688 . 405 HI. —Nielsen v. City of Chicago, 161 ex rel. Youngblood v. Warrick Cir- 

510—Smith V. Board of Education N.E. 768, 330 IIL 301—^Ketcham v. cult Court of Warrick County, 19$ 

of Oswego Community High School Board of Education of Community N.B. 254, 208 Ind, 594—Bolivar Tp. 

Dist., 89 N.E.2d 893, 405 IlL 143— Consolidated School Dist. No. 201, Board of Finance of Benton County 

People ex reL Carruthers v. Cooper. 155 N.E. 332, 324 Ill. 314—Pickett v. Hawkins, 191 N.E. 168, 207 Ind. 

89 N.E.2d 40. 404 Ill. 395—Du Page v. Kuchan, 153 N.B. 667, 323 IlL 171. 96 A.L.R. 271—Board of Com’rs 

County V. Henderson. 83 N.B.2d 138, 49 AL.R. 499—^People v. City of Marlon County v. Millikan, 190 

720, 402 ni. 179—Owens v. Green. of Chicago. 152 N.E. 141, 321 IlL .N.E. 186, 207 Ind. 142—Werber v 
81 N.B.2d 149, 400 HL 380—Som- 466—People v. Chicago, B. & Q. R. Hughes, 148 N.E. 149, 196 Ind. 642 

mera v. Patton, 78 N.E.2d 313, 399 Co., 14S N.E. 647. 314 IlL 445— —Schmitt v. F. W. Cook Brewing 

HL 540—Cremer v. Peoria Housing People v. Camargo Community Co., 120 N.B. 19, 187 Ind. 623, 8 
Authority, 78 N.E.2d 276, 399 HL Cons. School Dish No. 158, 145 N. AL.R. 270. 

579—^People ex reL Curren v. B. 154, 313 Ill. 321—^Robbins v. Grave v. Elttle, 101 N.B.2d 330 

Schommer, 63 N.E.2d 744, 892 IlL Kadyk. 143 N.B. 863, 812 IlL 290— 122 Ind.App. 278. 

17, 167 AL.R. 1347—People v. City of Decatur v. German. 142 N. Iowa.—^Toung v. O’Keefe^ 69 N.W.2d 

Lawrence, 61 N.E. 2 d 361, 390 Ill. E. 252, 810 IlL 691—People v. 634—State ex reL Klise v. Town of 

499, certiorari denied 66 S.Ct. 38. Shultz, 131 N.E. 279. 298 III. 125— Riverdale, 57 N.W.2d 63, 244 Iowa 

326 U.S. 731, 90 L.Ed. 435, rehear- People v. Sisk, 130 N.E. 696, 297 423—^Dickinson v. Porter, 35 N.W. 

ing denied 66 S.Ct. 136, 326 U.S. IlL 814—People v. Russel, 128 N. 2d 66 , 240 Iowa 898, appeal dis- 

808. 90 L.Ed. 492, 66 S.Ct. 228, 326 E. 495, 294 IlL 283—People v. Ben- missed 70 S.Ct. 88 , S35 U.S. 843, 

U. S. 810, 90 L.Ed. 495, and 66 S son, 128 N.E. 387, 294 HI. 236— 94 L.Ed. 515—In re Wiley’s Guard- 

Ct 469, 326 U.S. 811, 90 L.Ed. 496. Springfield Gas & Electric Co. v. ianship, 34 N.W.2d 593, 239 Iowa 

motion denied 66 S.Ct 482, 326 U.S. City of Springfield, 126 N.E. .739. 1225—^Burlington & Summit Apart- 

812, 90 L.Ed. 1039, and 66 S.Ct. 292 IlL 236, 18 AL.R. 929, afilrmed ments v. Manolato, 7 N.W.2d 26, 

576. 827 U.S. 816. 90 L,Bd. 1041, 42 S.Ct. 24. 257 U.S. 66 , 66 L.Ed. 238 Iowa 15, 144 AL.R. 251—Crl- 

and rehearing denied 66 S.Ct 814, 131—Ulinoia Western Electric Co. ger v. Mustaba Inv. Co., 276 N.W, 

327 U.S. 818, 90 LuBd. 1041—^Peo- v. Town of Cicero, 118 N.B. 735, 788—^Kneppe v. Huismann, 272 N. 

pie ex reL Greening v. Bartholf, 282 IlL 468—^Biifer v. City of Chi- W. 602—State v. City of Des 

58 N.E.2d 172, 388 HL 445—Crelgh- cago. 116 N.E. 182, 278 Ill. 562. Moines, 266 N.W. 41, 221 Iowa 642 

ton V. Pope County, 54 N.B.2d 648, Shudnow v. City of Chicago, 93 —^In re Dolmage’s Estate, 212 N.W. 
386 HL 468, 153 AL.R. 802—People N.B. 2 d 89, 341 IlLApp. 281—West- 653, 208 Iowa 281—State v. Boever, 

ex rel. Hill v. Bakin, 50 N.E.2d em Foundry Co. v. Wicker, 80 N.E. 210 N.W. 671, 203 Iowa 86 —State 

474, 383 IlL 383—City of Geneseo 2d 548, 335 IllApp. 106, reversed in ex reL Trlnble v. Incorporated 

V. Illinois Northern Utilities Co.. part on other grounds 85 N.B.2d Town of Altoona, 207 N.W. 789, 

39 NJB.2d 26, 378 IlL 606, certio- 722, 438 IVL 260, 8 AL.R.2d 878— 201 Iowa 780—Double v. lowa- 

rari denied Hlinois Northern Utili- Greene v. Toman, 48 N.E.2d 760, Nebraska Coia Co., 201 N.W. 97. 

ties Co. V, City of Geneseo, IlL, 62 819 IlLApp. 252—People ex rel. 198 Iowa 1361—State v, Tonn, 191 

S.Ct. 1046, 816 U.S. 670, 86 L.Ed. Nelson v. Ottawa Banking & Trust N.W. 530, 195 Iowa 94—Wabash 

1746—Village of Heyworth v. Cen- Co. of Ottawa, 22 N.B.2d 963, 301 Ry. Co- v. Peterson, 175 N.W. 523, 

tral Hlinois Electric 3b Gas Co., IlLApp. 381—^ing v. American 187 Iowa 1331—^Lee v. Hoffman, 

39 NJB,2d 26, 378 IlL 506, certio- Federation of Labor, 18 N.E.2d 258. 166 N.W. 566, 182 Iowa 1216, L.R 

rari denied Central Illinois Electric 298 IlLApp. 63, affirmed 22 N.E.2d A1918C 933—Dickey v.. Ja^on, 

3b Gas Co. V. Village of Heyworth. 857, 372 IlL 91, certiorari denied 166 N.W. 387, 181 Iowa 1165. 

Ill., 62 act. 1046, 816 U;a 670, 60 aCt. 614, 809 U.S. 659, 84 L.Ed. Kan,—State ex reL Hawks v. City of 

36 LuEd. 1746—Sloan v. School Di- 1007, reversed on other grounds 61 Topeka, 270 P.2d 270, 176 Kan. 240 

rectors of District No. 22, 26 N.B, S.Ct. 668, 312 U.S. 821, 85 L.Ed. —^Noel v. Menninger Foundation, 

2d 846, 378 HL 611—^Krause v. 856, rehearing denied 61 S.Ct. 736, 267 P.2d 984, 176 761—Brad- 

Peoria Housing Authority, 19 N.E. 812 U.a.716, 85 L;Ed. 1146—^Hough- ley v. Sudler, 255 P.2d 660, 174 

2d 193, 370 IlL 356—Gillespie v. ton Mifflin Co. v. Continental Illi- 293—In re Bowman's Estate, 288 P. 

Barrett. 15 N.B,2d 613, 368 IlL 612 nois Nat. Bank 3b Trust Co. of Chi- 2d 486, 172 ICan. 17—State ex reL 

—Geweke v. Village of Niles, 14 N. cago, 12 N.E.2d 714, 293 HLApp. Graham v. Russell, 237, P.2d 363, 

B.2d 482, 368 IlL 463—Great At- 423. 171 Elan. 709—Jamison v. Hudspeth, 

lantic 3b Pacific Tea Co. v. Mayor Ind.—Department of Financial Insti- 213 P.2d 972, 168 565—State 

and Commissioners of Danville, 11 tutions v. Holt, 108 N.B.2d 629, ex reL Fatzer v. Board of Regents 

N.B.2d 388. 867 HL 310—Groves v. 231 Ind. 293—Reojme v. Edwards, 79 of State of Kansas. 207 P.2d 373, 

Board of Education of Chicago, 10 N.E.2d 389, 226 Ind. 229—Depart- 167 Kan. 687—W^ton v. Walton, 

N.E.2d 403. 367 IlL 91, appeal dis- ment of Ins. v. Schoonover, 72 N. 202 P.2d 197, 166 891—Cam- 

missed 58 S.Ct 746. 803 U;S. 622, E.2d 747, 225 Ind. 187—Doyle v. pos v. Garden City Co., 201 P.2d 
82 LJ3d. 1085, rehearing denied Clark. 41 N.E,2d 949, 220 Ind. 271, 1017, 166 gan, 352 —Clifford v. Ea- 

58 act 768. 803 U.S 669^ 82 L. appeal dismissed Clark v. Doyle. 63 crett 188 P.2d 861, 163 Kan. 471— 

Ed. 1126—City of Chicago v. Rhine, S.Ct 62, 817 U-S.. 590, 87 L.Bd. 483 State ex reL Mitchell v. State High- 

2 N.E.2d 905, 363 HL 619, 105 A —Coats v. Veedersburg State Bank, way Commission,. 182 P.2d 127, 163 

L.R. 1045—^Moweaqua Coal Corpo- S3 N.E.2d 243, 219 Ind. 676^Tucker Kan. 187—American Glycerin Co. v. 

ration v. Industrial Coxnmlssion, v. State, 85 N,R2d 270, 218 Ind. Freebume, 188 P.2d 468, 157 Kan 

195 N.B. 607, 860. IlL 194—People 614—Hollingsworth v. Stote-Board 22—State v. Brady,.. 187 P.2d 206. 

ex ret Barrett v. Oregon State of Barber Ebcaminers, .28 N.E,2d 156 Kan. 881—Denton v. West 181 

$av. Bank, 192 N.B. 680, 867 HL 64. 217 Ind. 873—rState v. Clements, P.2d. 886, 156 186—Smith v. 

546—^People v. City .of Chicago. 168 22 N.B.2d 819, 215 Ind. 666—Kryder Bobertsoit 128 P.2d 260, 165 Kan. 

N.HI 904, 887 HL 100—Fiedler v. v. Stata 15, N.E.2d 386, appeal,dis- 706—State v. Momb, 119 P.2d 644, 

Eckfeldt 166 N.3aSL 504,' 835 HL. 11 missed 69 S.Ct. 154, 806 U.S. 670, 164 .Kan. 435—William v. Cities 

—lUinois Commerce Commission y. 88 LJBJd. 369—State v, Brown,.ll N. Service. Gas Co.,, 99 'P.2d 82% ;^1 

780, 
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Kan. 497 —Hunt t. Eddy, 90 P.2d 
747, 150 Kan. 1—Smith v. Fuest, 
263* P. 1069, 126 Kan. 341—State v. 
Crosby Bros. Mercantile Co., 176 P. 
S21, 103 Kan. 733, rehearing denied 
176 P. 670, 103 Kan. 896. 

_Cooper V. Kentuckian Citizen, 

258 S.W.2d 695—^Kentucky Tax 
Commission v. Lincoln Bank & 
Trust Co., 245 S.W.2d 950—^Jeffer¬ 
son County V. Louisville & N. R. 
Co., 245 S.W.2d 611—^Paulconer v. 
City of Danville, 232 S.W.2d 80, 
313 Ky. 468—Tipton v. Tipton, 217 
S.W.2d 799, 309 Ky. 338—^Rash v. 
Louisville & Jefferson County Met¬ 
ropolitan Sewer Dist., 217 S.W.2d 
232, 309 Ky, 442—^Manning v. Sims, 
213 S.W.2d 677, 308 Ky. 587, 5 A, 
L.R.2d 1164—^Martin County v. Cas- 
sady, 212 S.W.2d 281, 307 Ky. 728— 
Louisville & Jefferson County Met¬ 
ropolitan Sewer Dist. v. Joseph E. 
Seagram & Sons, 211 S.W.2d 122, 
807 Ky. 413, 4-A.L.R.2d 688—^Pardue 
V. Miller, 206 S.W.2d 76, 806 Ky. 
110 —^Wehrman v. Steltenkamp, 200 
S.*W.2d 949, 304 Ky. 409—Dleruf v. 
Louisville & Jefferson County 
Board of Health. 200 S.W.2d 300. 
304 Ky. 207—^Atlantic Coast Line 
R Co. V. Commonwealth, 193 S.W. 
2d 749, 302 Ky. 36—Clark v. Ander¬ 
son, 190 S.W.2d 342, 300 Ky. 727 
—Board of Trustees, Newport Pub¬ 
lic Library, v. City of Newport, 187 
S.W.2d 806, 300 Ky. 125—Asher v. 
Wilson, 171 S.W.2d 17, 294 Ky. 110 
—Johnson v. Commonwealth ex 
reL Meredith, 166 S.W.2d 820, 291 
Ky. 829—Carolene Products Co. v. 
Hanrahan, 164 S.W.2d 697, 291 Ky. 
417—^Reeves v. Simons, 160 S.W.2d 
149, 289 Ky. 793—Commonwealth 
ex reL Meredith v. Fife, 166 S.W. 
2d 126, 288 Ky. 292—Henry Bickel 
Co. v. City of Louisville, 137 S.W. 
2d 717, 282 Ky. 38, 127 A.L.R. 1084 
—Goodpaster v. Kenton & Camp¬ 
bell Benev. Burial Ass’n, 129 S.W. 
2d 1033, 279 Ky. 92—Milllken v. 
Harrod, 122 S.W.2d 148, 276 Ky. 
597—Willis V. Jonson, 121 S.W.2d 
904, 275 Ky. 638—^Burton v. Mayer, 
118 S.W.2d 647, 274 Ky. 263—Bur¬ 
ton V. Mayer, 118 S.W.2d 161, 274 
Ky. 246—Jefferson County ex rel. 
Grauman v, Jefferson County Fiscal 
Court. 117 S.W.2d 918, 273 Ky. 674 
—Mills V. City of BarbourvUle, 117 
S.W.2d. 187, 273 Ky. 490—Land v. 
Payette County, 108 S.W.2d 429, 269 
Ky. 548—^Linton v. Fulton Building 
& Loan Ass'n, 90 S.W.2d 22, 262 Ky. 
198—McGlone v, Horton. 80 S.W.2d 
622, 258 Ky. 453—Jett's Guardian v. 
Spicer, 58 S.W.2d 628, 248 Ky. 345 
—Shaw V. Fox, 55 S.W.2d 11. 246 
Ky. 342—Cochran's Ex'r and Trus¬ 
tee V. Commonwealth, 44 S.W.2d 
603, 241 Ky. 656. 78 A.L.R. 710— 
Stevenson v. Hardin. 38 S.W.2d 462, 
238 Ky. 600—State Board of Elec¬ 
tion Com'rs V. Coleman, 29 S.W.2d 
619, 235 Ky. 24-^ol6man v. Hurst, 
U aw.2d 133. 226 Ky; 601^ones 


v. Russell, 6 S.W.2d 460, 224 Ky. 
890—Shanks v. Howes, 283 S.W. 
966. 214 Ky. 613—Rex Coal Co. v. 
Campbell, 281 S.W. 1039, 213 Ky. 
636—Shanks v. Julian. 280 S.W. 
1081. 213 Ky. 291—Shields v. Com¬ 
monwealth. 261 S.W. 865, 203 Ky. 
118—Craig v. O’Rear, 261 S.W. 828, 
199 Ky. 553—^Lakes v. Goodloe, 242 
S.W. 632, 195 Ky. 240—^Lawrence 
E. Tierney Coal Co. v. Smith's 
Guardian, 203 S.W. 731, 180 Ky. 
815, 4 A.L.R. 1640, modified on 
other grounds 205 S.W. 951. 181 
Ky. 764—^Eastern Kentucky Coal 
Lands Corp. v. Commonwealth, 106 
S.W. 260, 127 Ky. 667, 32 Ky.L. 
129, affirmed Kentucky Union Co. 
V. Commonwealth of Kentucky, 31 
S.Ct. 171, 219 U.a 140, 55 L.Bd. 
137. 

La.—^Fireside Mut. Ufe Ins. Co. v. 
MarUn, 66 So.2d 511. 223 La. 583— 
White System of New Orleans v. 
Hall, 63 So.2d 227, 219 La. 440— 
State ex reL Kemp v. City of Baton 
Rouge, 40 So.2d 477, 216 La. 815— 
State V. Maestri, 5 So.2d 499, 199 
La. 49—^Mouledoux v. Maestri, 2 So. 
2d 11. 197 La. 526—Ward v. Leche, 
179 So. 62. 189 La. 113—State ex 
reL Porterie v. Smith, 166 So. 72, 
184 La. 263—^Harding Realty Co. 
V. Blanchard, 154 So. 47, 179 La. 
430—State v. Hill. 123 So. 317, 168 
La. 761, 69 A.L.R. 574—State ex 
reL Bahns v. City of New Orleans, 
112 So. 718, 163 La. 777—Reid v. 
Brunot, 96 So. 43, 153 La. 490— 
City of Shreveport v. Southwest¬ 
ern Gas & Electric Co., 74 So. 559, 
140 La. 1078. 

Goodwin v. El Dorado Baking 
Co., App., 31 So.2d 230—^Lanoue v. 
Century Indem. Co., App., 30 So.2d 
207. 

Me.—Carlisle v. Bangor Recreation 
Center, 103 A.2d 339—Cushing v. 
Inhabitants of Town of Bluehill, 92 
A.2d 330, 148 Me. 243—Baxter v. 
Waterville Sewerage Dist., 79 A. 2d 
686, 146 Me. 211—State v. King, 188 
A. 775, 135 Me. 6—^Kelley v. Bruns¬ 
wick School Dist. 187 A. 703, 134 
Me. 414—^In re Opinion of the Jus¬ 
tices, 178 A. 613, 133 Me. 632— 
Camp Emoh Associates v. Inhab¬ 
itants of Lyman, 166 A. 59, 132 Me. 
67—Inhabitants of York Harbor 
Village Corporation v. Libby, 140 A. 
882, 126 Me. 637—Crabtree v. Ayer. 
118 A. 790, 122 Me. 18—^Etamilton 
V. Portland State Pier Site Dist., 
112 A. 836, 120 Me. 16—Randall v. 
Patch, 103 A. 97, 118 Me. 303, 8 A. 
L.R. 65—In re Opinions of the Jus¬ 
tices, 106 A. 866, 118 Me. 603, 523. 
Md.—Herzlnger v. Mayor & City 
Council of Baltimore, 98 A.2d 87, 
203 Md: 49—^Dundalk Liquor Co. v. 
Tawes. 92 A.2d 560, 201 Md. 68— 
Weinberg v. Safe Deposit & Trust 
Co. of Baltimore, 85 A.2d 60, 198 
Md. 539, 37 A.L.R.2d 188—State 
Tax 'Cbnunlsslon v. Chesapeake' & j 
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Potomac TeL Co. of Baltimore 
City, 66 A.2d 477, 193 Md. 222— 
Bosley v. Dorsey, 60 A.2d 691, 191 
Md. 229—Caryl, to Use of Mer¬ 
chants Mut. Cas. Co. V, Baltimore 
Transit Co., 68 A.2d 239. 190 Md.- 
162—Smith V. Hlginbothom, 48 A. 
2d 754. 187 Md. 115—Dodrer v. 
Dodrer. 37 A.2d 919. 183 Md. 413— 
Davis V. State, 37 A.2d 8S0, 183 
Md. 385—State v. Clay. 35 A.2d: 
821, 182 Md. 639—^Anne Arundel 
County Com'rs v. English, 35 A.2d 
135. 182 Md, 514—Munsell v. Hen- 
negan, 31 A.2d 640, 182 Md. 15. 146 
A.L.R. 660—Engle v. Mayor and 
City Council of Cumberland. 25 A. 
2d 446, 180 Md. 465—Gontrum v. 
Union Liberty Life Ins. Co., 11 A. 
2d 625, 177 Md. 624—Miller v. 
State, 198 A. 710, 174 Md. 362— 
German v. Sauter, 109 A. 571. 136 
Md. 52. 

Mass.—^Lowell ▼. City of Boston, 79 
N.E.2d 713, 322 Mass. 709, appeal 
dismissed Pierce v. City of Boston, 
69 S.Ct. 84, 335 U.S. 849, 93 L.Ed. 
398—^Moore v. Election Com'rs of 
Cambridge. 85 N.B.2d 222, 309 

Mass. 303—Sperry & Hutchinson 
Co. V. McBride. 30 N.E.2d 269. SOT 
Mass. 408, 131 A.IjwR. 1264—Slome 
V. Godley. 23 N.E.2d 133, 304 Maas;. 
187—^Howes Broa Co. v. Massa¬ 
chusetts Unemployment Compensa¬ 
tion Commission, 5 N.E.2d 720, 296 
Mass. 275, certiorari denied 57 S. 
Ct 484, 300 U.S. 657, 81 L.Ed. 867 
—^Lowell Co-op. Bank v. Co-oper¬ 
ative Central Bank, 191 N.E. 921. 
287 Mass. 338. 

Mich.—^French r. Ingham County, 71 
N.W.2d 244. 342 Mich. 690—Craw¬ 
ford V, School Dist. No. 6, 70 N.W. 
2d 789, 342 Mich. 564—George F. 
Alger Co. v. Michigan Public Serv¬ 
ice Commission, 62 N.W.2d 588, 339 
Mich. 104—Dearborn Tp. v. Dali, 
55 N.W.2d 201, 334 Mich. 673— 
Thayer v. Michigan Dept, of Agr., 
35 N.W.2d 860, 323 Mich. 403— 
Geraldine v. Miller, 33 N.W.2d 672, 
322 Mich. 85—Rohan v. Detroit 
Racing Ass'n, 22 N.W.2d 433, 314 
Mich. 326. 166 A.L.R. 1246—Gen¬ 
eral Am. Life Ins. Co. v. Wojcie- 
chowskl, 22 N.W.2d 371. 314 Mich. 
275—Hempel ex rel. Michigan 
Limestone & Chemical Co. v. 
Rogers Tp., 20 N.W.2d 787, 813 
Mich. 1—City of Highland Park v. 
Clark. 20 N.W.2d 263. 812 Mich. 
407—^Lawrence Baking Co. v. Mich¬ 
igan Unemployment Compensation 
Commission, 13 N.W.2d 260, 803 
Mich. 198, 154 A.L.R. 660, certiorari 
denied 65 S.Ct. 43, 323 U.S. 738, 89 
L.Ed. 691—Auditor General v. Hall, 

1 N.W.2d 516, 300 Mich. 215, 139 A. 
L.R. 1022—^Huron-Cllnton Metro¬ 
politan Authority ▼. Boards of 
Sup'rs of Wayne, Washtenaw, Liv¬ 
ingston, Oakland, and . .Macomb 
Counties. 1 N.W.2d 430, 800 Mich. 

1—KuU Michigan State Apple 
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Commission* 29$ X.W. 250* 29$ 
Hich. 262—General Motors Corp. v. 
Read* 293 X.W* 751, 294 Mich. 558, 
130 A,L.R. 429—Central Mut. Auto 
Ins. Co. V. Gauss* 290 N.W. SOS. 
292 Mich. 309—In re Venneman*s 
Estate* 2S2 KW. 180, 28$ Mich. 36S 
—Cassidy v. Kraft^Phenlx Cheese 
Corporation, 280 N.W. 814, 285 
Mich. 426—People v. Powell* 274 
N.W. 372, 2S0 Mich. 699, 111 A.L.. 
R. 721—Detroit Trust Co. v. Hart- 
wick, 270 N.W. 249, 278 Mich. 139 
—Buehler v. University of Michi¬ 
gan, 270 N.W. 171* 277 Mich. 648— 
Young V. City of Ann Arbor, 255 
N.W. 679. 267 Mich. 241—Thomp¬ 
son V. Auditor General, 247 N.W. 
360, 261 Mich. $24—Doyle v. Elec¬ 
tion Commission of City of De¬ 
troit. 246 N.W. 220* 261 Mich. 546 
—Union Trust Co. v. Matthews* 242 
N.W. 781* 258 Mich. 433—Water¬ 
ford Tp. V. Willson, 241 N.W 833, 
257 Mich. 619—^Naudzius v. Dahr, 
234 N.W. 581. 253 Mich. 216. 74 
A.X<.R. 1189—^Warren Tp. v. Engel- 
brecht, 232 N.W. 346, 251 Mich. 608 
—Straus V. Elless Co., 222 N.W. 
752* 245 Mich. 558—Teamd y. 

Northern Ina Co. of New York, 222 
N.W 737. 245 Mich. 566—Bower- 
man y. Sheehan, 219 N.W. 69, 242 
Mich. 95, 61 A.L,R. 859—Parkes y. 
Bartlett 210 N.W. 492* 236 Mich. 
460, 47 A.L.R. 1128—Moore v. Har¬ 
rison* 105 N.W. 306* 224 Mich. 512— 
Eddy V. Walker* 183 N.W 708, 215 
Mich. 172—Cooke V. Holland Fur¬ 
nace Co.. 166 N.W.. 1013, 200 Mich. 
192, ZaR.A. 1918E 552—^Liundstrom 
y, Ellsworth Tp., 162 N.W. 990, 196 
Mich. 502. 

Minn.—Fairview Hospital Ass*n v. 
Public Bldg. Service and Hospital 
and Institutional Emp. Union Local 
Na 113, A,P.Li., 64 N.W.2d 16— 
State y. International Harvester 
Co., 63 N.W.2d 647, appeal dismiss¬ 
ed, International Harvester Co. v. 
State* 75 S.Ct 78. 348 U.S. 853* 99 
Li.Ed. —^ rehearing denied 75 S. 

Gt 214* 848 U.S. 908, 99 L-Ed. - 

—^Hassler v. Engberg* 48 N.W.2d 
343, 233 Minn. 487—Norris Grain 
Co. v. Nordaas, 46 N.W,2d 94, 232 
Minn. 9—Hickok y. Margolis, 22 N. 
W.2d 850, 221 Minn. 480—Freeman 
V. City of Minneapolis* 17 N.W.2d 
364, 219 Minn. 202—Oashman y. 
Hedberg, 10 N.W.2d -3S8. 215 Minn. 
463—Eldred v. Division of Employ¬ 
ment and Security* Department of 
Social Security, 296 N.W. 412,-209 
M i nn . 58—^Llchterman v. Laundry 
and Dry Cleaning 'Drivers Union, 
iKHsal No. 131, 283 N.W- 752, 204 

Minn. 76—Buultable Holding 0<K v- 

EOLUltable Building & Loan Ass^ 
279 N.W. 736, 202 Mlnh. 629— 
Common School Dist NO. 85 v. 
Renville County. 170 N.W. 216, 141 
Minn, 300. 

Mias.—^Moore y. G,rllli8, 39 So.2d 506, 
205 Mis^ lOS; 10 A.L.aBLM 1425— 


Drummond v. State, 185 So. 207, 
184 Miss. 738—Russell Inv. Co^ 
poration v. Russell, 182 So. 102— 
Albritton v. City of Winona* 176 
So. 799, appeal dismissed Allbritton 
V. City of Winona, Mississippi, 68 
S.Ct. 766* 303 U.S. 627* 82 L.Ed. 
1088—Clark v. State, 152 So. 820. 
169 Miss. 869—^Mississippi State 
Tax Commission v. Flora Drug Co.. 
148 So. 373, 167 Miss. 1—State v. 
Board of Sup’rs of Grenada Coun¬ 
ty. 105 So. 541. 141 Miss. 70—Mis¬ 
sissippi Fire Ins. Co. v. Planters' 
Bank of Tunica, 103 So. 84, 138 
Miss. 275—^Heidelberg v. Batson, 
81 So. 225, 119 Miss. 610—State v. 
Senatobia Blank Book & Station¬ 
ery Co.. 76 So. 258* 115 Miss. 254, 
Ann.Cas.l918B $58. 

Mo.—State v. Day-Brite Lighting, 
240 S.W.2d 886. 362 Mo. 299, affirm¬ 
ed Day-Brlte Lighting v. State of 
Mo., 72 S.Ct. 405, 842 U.S. 421, 96 
L.Ed. 469, rehearing denied 72 S. 
Ct 674* 343 U.S. 921, 96 L.Ed. 1334 
—^Bader Realty & Inv. Co. v. St. 
Louis Housing Authority, 217 S. 
W.2d 489. 368 Mo. 747—State v. 
Spencer, 195 S.W.2d 99, 355 Mo.' 65 
—Corpus ^Toxia Seonndn-m cited in 
State oh the Inf. of Wallach y. 
Loesch, 169 S.W.2d 676, 681; 350 
Mo. 989—State v. Richmah* 148 S. 

. W.2d 796. 347 Mo. 695—Poole & 
Creber Market Co. v. Breshears, 126 
S.W.2d 23. 843 Mo. IISS—State v. 
Kennedy, 123 S.W.2d 118, 343 Mo- 
786—State ex reL Karbe v. Bader, 
78 S.W.2d 835, 336 Mo. 259—State 
ex reL and to Use of Conran v. 
Duncan, 63 S.W.2d 185^ 338 Mo. 
678—State v. Knapp, 83 S.W.2d 
891, 327 Mo. 24—Blind v. Brock¬ 
man, 12 S.W.2d 742, 821 Mo. 68, af- 
irmed 60 S.Ct. 87, 280 U.S. 525, 74 
L.Ed. 592—Boll v. Condie-Bray 
Glass & Paint Co., 11 S.W.2d 48, 
321 Mo. 92—State ex reL Asotsky 
y. Regan, 298 S.W. 747, 317 Mo. 
1216, 55 A.L.R. 773—Lefman v. 
Schuler, 296 S.W. 808, 817 Mo. 67i 
—State ex reL Great .^erican 
Home Sav. Institution v. Lee, 283 
S.W. 20, 288 Mo. 679—State ex reL 
Barker v. Merchants* ^ch. of St 
Louis, 190 S.W 903, 269 Mo. 346, 
Ann.Cas.l917E, 871, affirmed Mer¬ 
chants’ Exchange of St Louis y. 
State of Missouri ex reL Barker, 39 
S.Ct 114, 248 U.S. 366, 68 Llid. 
300. 

Stribling v. Jolley, App., 253 S. 
W.2d 619, .appeal transferred 245 
S.W-2d 885, 362 Mo. 995—Brink- 
mann v. Comm<m School Dist No. 
27 of Gasconade County, App., 238 
, S.W.2d. 1, affirmed. Sup., 265 S.W 
2a 778—State v, .One ‘Uack €md 
Jill’* Pinball Machine, App., 224 S. 
.W.2d 854^Dunaway .v. J.. C. Pen¬ 
ney Co., 209 S.W.2a\567; ,240 Mb. 
App. 61—^Masters v. Southwestern^ 
Greyhound Lines, App., 205 S.W2d 
• 882—Gk>odriCh Silvertown Stores of I 

' ' . . « ' ' iT; I 

782 


B. F. Goodrich Co. y. Brashear 
Freight Lines, App., 198 S.W.2d 
357—Kavanagh v. Dyer O’Hare 
Hauling Co., App., 189 S.W.2d 157^ 

In re H-S-165 S.W.2d 300, 

236 Mo.App. 1296——Crevisour v, 
Hendrix, 136 S.W.2d 404, 234 Mo! 
App. 1012—^Robinson v. Union Elec¬ 
tric Light & Powef Co., App., 43 S. 
W‘.2d 912—Woringrton v. Richart, 41 
S.W.2a 410, 226 Mo.App. 42—S*on- 
ken-Galamba Corporation v. Mis¬ 
souri Pac. R. Co., 40 S.W.2d 524, 
225 Mo.App. 1666—State ex rel! 
Sunderwlrth y. Harper, 80 S.W.2d 
1039* 226 Mo.App. 254—State ex 
rel. Gorman y. Olfutt 26 S.W.2d 
830. 223 Mo.App. 1172^tat6 ex 
rel. Russell v. Gardner, 265 S.W. 
996, 218 Mo.App. 217,. 

Mont—State ex rel. Bums y. Lack- 
len, 284 P.2d.998—^Stephens y. City 
of Great Falls, 175 P.2d 408, 119 
Mont 368—Tarrant v. Helena Bldg. 
& Realty Co., 15S P.2d 168, 116 
Mont 319—Willett v. State Board 
of Examiners, 115 .P.2d 287, 113 
Mont. 817—State ex reL Great 
Falls Housing Authority r. City of 
Great Falls, 100 P.2d 916, 110 Mont 
318—State. V. Safeway Stores, 76 P. 
2d 81, 106 Mont 182—Ti^elr v. Dye, 
73 P.2d 209, 105 Mont 847—State 
ex rei;. Holt v. District Court of 
First Judicial -Dist in and for 
Lewis and Clark County* 68 P.2d 
1036* 103 Mont 488—iDi re TT^llson’s 
Estate, 66 P.id 73.3* 102. Mont 178, 
105 A.LR. 367-r-Stat6 ex reL Nagle 
r. Kelsey, 66 P.2d 686, 102 Mont 3 
:—State ex reL City of Missoula v. 
Holmes* 47 P.2d 624* 100 Mont 256* 
100 A.L.R. 681—Xtouthold* y. Brand- 
lord* 47 P.2d 41,. 100 Mont OS- 
State ex reL Btate Board of Edu¬ 
cation v. Nagle, 45 P.2d 1041, 100 
Mont 86—^Rider y. .Cooney*, 23 P.2d 
261* 94 Mont 296—N Bar N Land 
& Livestock Co. v. Taylor, 22 P.2d 
313, 94 Mont 860—Young v. Board 
of Trustees of Broadwater County 
High School, 4 P.2d 725. . 90 Mont 
676—Sta:te v. State Highway Com¬ 
mission, 296 P. 1038, 89 Mont 205 
-^tate v. Hall, 292 P. 734, 33 
Mont .297—Mills v. Stewart, 247 P. 

. 332* 76 Mont 429, 47 A.LR. 424— 
Heckman v. Ouster County* 223 P. 
916, 70 Mont 84—State v. Harring¬ 
ton, 217 P: 681, 68 Mont- 1—State 
Vi Dixon, 2X3 P. 227, 66 Mont 76— 
State y. Centennial Brewing Ca, 
179 P. 296; 66 Mont 600. 

Neb.—Kinney Loan & Finaitce Co. v. 
Sumner, 65 N.W.2d 240. 159 Neb. 
67—In re White's Estate* 33 N.W 
■ 2d 470* 150 Neb. 1*67—State ex reL 
• Herman v. City of Grand Island, 

15 :^.W.2d 341*. 145 Neb. i60-rLen- 
, nox_ V. ;Hou^ing Authority of City 
. of QmdJ&a,;. 290 N.Wi 451,. 187’' Neb. 
582* supij^femehted, 291 N.W.. 100, 
137 -NeW SS^Tixurstpn. County 
Fhrm. Bureau v^ Thurston County^ 
887; N.W. rlOO, 136c* Neb. 576—08^ 
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rett V. State, 224 N.W. 860, 118 
Keb. 373 —Ray v. School DisL of 
Lincoln, In Lancaster CJounty, 181 
KW. 140, 106 Neb. 466. 

Nev.—^McLau^hlin v* Housing- Au¬ 
thority of City of Las Vegas, 227 P. 
2d 206, *68 Nev. 84—King v. Board 
of Regents of University of Nev., 
200 P.2d 221, 66 Nev, 533— Zeig v. 
Zeig, 198 P.2d 724, 65 Nev. 464— 
Western Realty Co. v. City of 
Reno, 172 P.2d 158, 63 Nev. 330— 
Board of School Trustees of Las 
Vegas Union School Dist. No. 12 v. 
Bray, 109 P.2d 274, 60 Nev. 846— 
Prouse V. Prouse, 66 P.2d 147, 56 
Nev. 467—Doolittle v. Eighth Ju¬ 
dicial Dist Court. 15 P.2d 684, 54 
Nev. 819—In re McKay's Estate, 
184 P. 305, 43 Nev. 114—^Park v. j 
State, 178 P. 889, 42 Nev. 386— 
Vineyard Land & Stock Co. v. Dis¬ 
trict Court of Fourth Judicial Dist. 
of Nevada In and for Elko County, 
171 P. 166, 42 Nev. 1. 

jq-BL—St. Onge v. City of Concord, 
63 A.2d 221, 96 N.H. 306—^Edge- 
wood Civic Club V. Blaisdell, <61 A* 
2d 617, 93 N.H. 244—^Mclntire v. 
Borofsky, 69 A.2d 471, 96 N-H. 174 
—Chroni^e & Gazette Pub. Co. v. 
Attorney General, 48 A.2d 478, 94 
N.H. 148, 168 A.L.R. 879, appeal 
dismissed 67 S.Ct 496, 329 U.S. 
690, 91 L.Ed. 604, rehearing denied 
67 S.Ct. 632, 329 U.S. 836, 91 L.Ed. 
707—^Trustees of Phillips Exeter 
Academy v. Exeter, 83 A.2d 666, 
92 N.H. 478—^Trustees of Phillips 
Exeter Academy v. Exeter, 27 A.2d 
669, 90 N.H. 472—State v. Paille, 9 
A.2d 663, 90 N.H. 347—^Rosenblum 
V. Griffin, 197 A. 701, 89 N.H. 314, 
115 A.L.R. 1367—Coleman v. School 
Dist. of Rochester, 188 .A. 686, 87 
N.H. 466—^Brahmey v, Rollins, 179 
A. 186, 8LN.H. 290. 

N.J.-^Camden County v. Pennsauken 

. Sewerage Authority, 106 A.2d 606, 
16 .N.J. 466^Arrow Builders Sup¬ 
ply Corp.*v. Hudson Terrace Apart¬ 
ments, 106 A.2d 387, 15 N.J. 418, 
rehearing denied 108 A.2d 271, 16 
N,J. 47—State v.-Monahan, 104 A- 
2d 21, 15 N.J.. 34—Abbotts Dairies, 
Ina V. Armstrong, 102 A..2d 372, 14 
N.J. 319—^Nolan v. Bltzpatrick, 89 
A.2d 13, 9 N.j. 477—Thorp v. 

Board of Trust^s of Schools, for 
Indus; Ed. of Newark, 79 A.2d 462, 
6 N.J. 498, vacated as moot . 72 S. 
Ct 36, .842 t7.S. 803, 96 LJB3d. 6Q8— 
Reingold V. JECaxpar, 78 A.2d 64, 6 
N.J. 182. 

Hillside Holding Corp. v. Divi¬ 
sion of Employment Sec. Dept, of 
Labor and Industry, -107 A.2d 717, 
32 N.J.Super. . 67—Cherry v. 
Schomp^ 106 A.2d 360^31 N.J.Super. 
267—In re Larsen, 86 A.2d 430, 17 
N.J.Super. 664.^ • - 

State v.^ Gtorden State Racing 
A^'n, 54 A.2d 916, 186 173 

—Frost y. Alper^ 46 A»2d 304, 133 
K. J.Law 655—Yeag^ T. Brown 


Bros., 37 A.2d 287, 131 N.J.Law 
463, affirmed 40 A.2d 571, 132 N.J. 
Law 361—^Bssex County Park Com¬ 
mission V. Board of Public Utility 
Com'rs, 34 A-2d 2, 130 N.J.Law 
643—^Ursl V. County Employees 
Pension Commission of Essex 
County, 197 A- 744, 120 N.J.Law 
62—Shea v. Ellenstein, 193 A. 651, 
118 N.J.Law 438—^McDonald v. 
Board of Chosen Freeholders of 
Hudson County, 121 A. 297, 98 N.J. 
Law 386, reversed on other grounds 
122 A. 801, 199 N.J.Law 170—Katz 
V. Eldredge, 118 A. 242, 96 N.J.Law 
382, reversed on other grounds 117 
A, 841, 97 N.J.Law 123, 98 N.J.Law 
382. 

Reade v. Leslie, 44 A.2d 788, 137 
N.J.E<i. 343—Wilentz v. Hendrick¬ 
son, 38 A.2d 199, 136 N.J.Eq. 244— 
Chelsea-Wheeler Coal Co. v. Mar¬ 
vin, 24 A.2d 403. 131 N.J.Eq. 76. 
reversed on other grounds 28 A. 2d 
605, 132 N.J.Eq. 462—Schenley 

Products Co. V. Franklin Stores 
Co., 199 A. 402. 124 N.J.Eq. 100— 
Hill V. Hill, 117 A. 256. 93 N.J.Eq. 
567, affirmed 122 A. 818, 96 N.J.Eq. 
238, 29 A.LJEt. 1242. 

Beinecke v. Terranova. 65 A. 2d 
658, 26 N.J.Misc. 16—Sbrolla v. 
Hess, 43 A.2d 498, 23 N.J.Misc. 229, 
affirmed 44 A.2d 36, 24 N.J.Misc. 
261—^Newark Milk & Cream Co. v. 
Milk Drivers & Dairy Employees 
Local-No. 680 of Newark, A. F. of 
L., 19 A.2d 232, 19 N.J.M1SC. 468— 
Falcone v. Board of Education of 
Newark in Essex County, 4 A. 2d 
687, 17 N.J.Misc. 76—State Board 
of Medical Examiners v. Uchin, 150 
A. 286, 9 N.J.Misc. 966—In re Pas¬ 
saic Valley Water Commission, 142 

A. . 905, 6 N.J.Mi8c. 747, reversed on 
. other grounds Passaic ConsoL 

Water Co. v. McCutcheon, 144 A. 
671, 105 N.J.Law 437. 

N.M.—State v. Thompson, 260 P.2d 
370, 67 N.M. 459—^In re Sandla Con¬ 
servancy Dist., 259 P.2d 577, 67 
N,M. 418—^Reese v. Dempsey, 162 P. 
2d 167, 48 N.M. 417—State ex reL 
Hughes V. Cleveland, 141 P.2d 192, 
47 N.M. 230—^Koger v. A. T. Woods, 
Inc., 81 P.2d 265, 38 N.M. 241— 
State V. Mirabal. 273 P. 928, 33 
N.M. 653, 62 A.L.R. 296. 

N.T.—Salzman v. Impellitteri, 113 N. 

B. 2d 543, 305 N.T. 414—^People v. 
Friedman, 96 N.E.2d 184. 302 N.T. 
75, appeal dismissed Friedman v. 
People of State of N. T., 71 S.Ct 
623, 341 U.S. 907, 96 L.Bd. 1346— 
Thompson v. Wallin, 96 N.E.2d 806, 
801-N.T. 476, appeal dismissed 72 S. 
Cf. 92, 342 U.a 801, 96 L.Ed. 607— 
In re' Burchell's Estate, 87 NJEl.2d 
293, 299 N.T. 851—People v. Strass- 
neTi 87 N.E.2d 280, 299 N.T. 826— 

. Lapchak Baker, 80 N.E.2d 751, 
. 298 N.T. 89—^Rosenthal v,,McGold- 
. Plcl^ 19 'N.Ei2d 660,, 280 N.T. 11— 
Wingate v. MeGoldri<^- 18 N.E,2d 
148," 279* N-T. 24^Fearoa >• Trea- 
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noT, B ir.E.2d 81S, 272 K.T. 268, re- 
argument denied 7 N.E.2d 677, 273 
N.T. 628, 109 A.L.R. 1229, remittitur 
amended 8 N.B.2d 86, 273 N.T. 645, 
appeal dismissed 67 S.Ct. 933, 301 
U.S. 667, 81 L.Ed. 1332, rehearing 
denied 58 S.Ct. 6. 302 U.S. 774. 82 
L.Ed. 600—^Pratter v. Lascolf, 185 
N.B. 716, 261 N.T. 609, certiorari 
denied Lascolf v. Pratter, 63 S.Ct- 
785, 289 U.S. 754, 77 L.Ed. 1498— 
La Rocca v. Flynn, 177 N.E 290. 
257 N.T. 6—SchiefiCelin v. Gold¬ 
smith. 170 N.E 905, 258 N.T. 243. 
68 A.L 1 .R. 1376—^People v. Gow- 
asky, 166 N.B. 737, 244 N.T. 451, 58 
A.L.R. 9—^Morse v. Delaney, 165 N. 
E 628. 244 N.T. 817. 60 A.L.R. 1473 
—Campbell v. City of New York, 
156 N.E. 628, 244 N.T. 317, 60 A. 
L.R 1473—^People v. Weller, 143 
N.K 205, 237 N.T. 316, 38 A.L.R. 
613. affirmed Weller v. People of 
State of New York. 45 S.Ct. 656, 268 

U. S. 319, 69 L.Ed. 978—^People v. 
Westchester County Nat. Bank of 
Peekskill, 132 N.E 241, 231 N.T. 
466, 16 A.L.R. 1344—^People ex reL 
Durham Realty Corporation v. La 
Fetra, 130 N.E. 601, 230 N.T. 429, 
16 A.L.R 152—^People ex rel. Brlx- 
ton Operating Corporation v. La 
Fetra, 130 N.E. 601, 230 N.T. 429, 16 
A.L.R. .162, error dismissed 42 S.Ct 
47, 257 U.S. 665, 66 L.Ed. 424—In 
re Watson's Estate, 123 N.E 768, 
226 N.T. 384, reargument denied 
126 N.B. 926, 227 N.T. 584. and 
amendment of remittitur granted 
126 N.E 924. 227 N.T. 645, af¬ 
firmed 41 S.Ct 43, 254 U.S. 122, 62 
L.Ed. 170. 

Buduson V. Curtis, 139 N.T.S.2d 
892, 285 App.Div. 617 —^Lederman v. 
Board of Ed. of City of New York, 
96 N.T.S.2d 466, 276 App.Div. 627, 
affirmed 95 NJa}.2d 806, 301 N.T. 
476, appeal dismissed, Thompson 

V. Wallin, 72 S.Ct 96. 342 U.E 801, 

96 LbEd. 607, affirmed Adler v. 
Board of Ed. of City of New York, 
72 S.Ct 380, 342 U.S. 485, 96 L. 
Ed. 617, 27 A.L.R.2d 472 and 

L'Hommedieu v. Board of Regents 
of University of State of New York, 
72 S.Ct 624, 342 U.S. 961. 94 L.Ed. 
707—L'Hommedieu v. Board of Re¬ 
gents of University of State of New 
York, 95 N.T.S.2d 443, 276 AppJDlv. 
494, affirmed 96 N.E2d 806, 301 N. 
T. 476, appeal dismissed 72 S.Ct 
92, 342 U.S. SOL 96 L.Ed. 607, af¬ 
firmed, Adler V. Board of Ed. of 
City of New York, 72 S.Ct 880, 
842 U.S. 486, 96 L.Ed. 617, 27 A.L. 
R.2d 472, affirmed, L'Hommedieu v. 
Board of Regents of State of New 
York, 72 S.Ct 624, 342 U.S. 961, 96 
L.Ed. 707—Hamilton v. Moses, 87 

. N.T.S.2d 717, 276 App.Div. 76— 
Pierne v. Valentine, 42 N.T.S.2d 404, 
266 App.Div. 70, modified on other 
grounds 62 NE.2d 890,. 291 N.T, 833 
—People V. Bay Ridge Operating 
Co.. 1,9 N.Y.S.2d 140. 269 AppJ>iv. 
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260—^Herlands ▼. Surpless. 16 N.Y. 
S.2d 454, 258 App.Biv. 275, affirmed 
26 X.R2d 800, 282 X.T. 647—In re 
Farina, 2 X.Y.S.2d 987, 253 App. 
Div. 510—Jewish Hospital of 
Brooklyn v. Doe, 300 N.Y.S. 1111, 
252 App.Div. 581—Bareham v. 
Board of Sup’rs of Monroe County, 
288 N.Y.S. 185, 247 App.Div. 584— 
People V. Greenbaum, 280 N.Y.S. 
771, 244 App.Div. 778—^People v. 
Ryan. 243 N.Y.S. 644, 230 App.Div. 
252—City of Buffalo v. Hawks, 236 
N.Y.S. 89, 226 App.Div. 480. affirm¬ 
ed 168 N.E. 438, 251 N.Y. 588—Peo¬ 
ple V. Tremaine, 235 N.Y.S. 655, 
226 App.Div. 331, reversed on other 
grounds 168 N.E. 817. 252 N.Y. 27— 
People ex rel. Franklin Mills Co. v. 
Collins. 184 N.Y.S. 944, 193 App. 
Div. 925, affirmed 134 N.R 547. 232 
N.Y. 602. 

People V. Kovacik. 128 N.Y.S.2d 
492, 205 Mlsc. 275—^In re Lincoln 
Rochester Trust Co., Ill N.Y.S.2d 
45, 201 Mlsc, 1008—Hall v. Mutual 
Life Ins. Co. of New York, 109 N.Y. 
S.2d 646, 201 Mlsa 203, reversed on 
other grounds 122 N.Y.S.2d 239. 
282 App,Div. 203, affirmed 119 N.E. 
2d 598, 306 N.Y. 909—Ropelewski v, 
Biellckl, 99 N.Y.S.2d 701, 197 Misc. 
882—^Petition of Consolidated Edi¬ 
son Co. of New York, 98 N.Y.S.2d 
981, 197 Mlsc. 628, affirmed Consoli¬ 
dated Edison Co. of New York v. 
Moore. 98 N.Y.S.2d 973, 277 App. 
Div. 245, appeal granted 99 N.Y.S. 
2d 616, 277 App.Div. 964—^Boord v. 
Wallander, 89 N.Y.S.2d 796, 195 
Misc. 557, modified on other 
grounds, 98 N.Y.S.2d 1, 277 App. 
.Div. 253, affirmed 100 N.R2d 177, 
302 N.Y, 890—Godfrey v. Winona 
Lake Development Co., 88 N.Y.S.2d 
531, 194 Misc. 905—Wong v. Finkel- 
stein, 84 N.Y.S.2d 631. 193 Mlsc. 289, 
reversed on other grounds 87 N.Y.S. 
2d 226, 275 App.Div. 686, affirmed $6 
N.R2d 663, 299 N.Y. 206, certiorari 
denied 70 S.Ct. 100, 338 U.S. 859, 94 
L.Ed. 526—Curran v. City of New 
York, 77 N.Y.S.2d 206, 191 Misc. 229, 
affirmed 88 N.Y.S.2d 924, 276 App. 
Div. 784—^Zuppa v. Maltbie, 76 N. 
Y.S.2d 677. 190 Misc. 778—Maltbie 
V. Comprehensive Omnibus Corp., 
75 N.Y.S.2d 260, 190 Misc. 1017— 
Dorsey v. Stuyvesant Town Corp., 
74 N.Y.S.2d 220, 190 Misc. 187, af¬ 
firmed 85 N.Y.S.2d 313, 274 App. 
Div. 992, appeal dismissed in part 
and affirmed in part 87 N.R2d 541, 
299 N.Y. 512, 14 A.L.R.2d 133, cer¬ 
tiorari denied 70 S.Ct 1019, 839 U. 
S. 981, 94 L.Bdl ' 1385—Barry v. 
Chapman, 78 N.Y.S.2d 142, 189 

Misc. 928—^Trade Accessories v. 
Bellet, 55 N.Y.S.2d- 361, -184 Mlsc. 
962, appeal dismissed >66 N.E.2d 127, 
295 N.Y. T63—^Isensee v. jLtong Is¬ 
land Motion Picture Co., 54 N.Y.S. 
2d 556, 184 Mlsc. 625—In re ka- 
llna's Will, 53 N:Y.S.2d 775, 124 
Mlsa 867, appeal dismissed 59 N. 


Y.S.2d 525, 270 App.Div. 761— 

Murray v. LaGuardta, 43 N.Y.S.2d 
408, 180 Misc. 760, affirmed 42 N.Y. 
S.2d 612, 266 App.Div. 912, affirmed 
52 N.R2d 884. 291 N.Y. 320, cer¬ 
tiorari denied 64 S.Ct 520, 821 U. 
S. 771, 88 L.Ed. 1066—In re Calcag- 
nini*s Will, 83 N.Y.S.2d 699, 178 
Mlsc. 215—In re Hyde's Estate. 31 
N.Y.S.2d 497, 177 Misc. 666—Billie 
Knitwear v. New York Life Ins. 
Co., 22 N.Y.S.2d 324, 174 Misc. 978. 
affirmed 27 N.Y.S.2d 328, 262 App. 
Div. 714, affirmed 43 N.B.2d 80, 288 
N.Y. 682—Neville v. Neville, 22 N. 
Y.S.2d 100, 174 Misc. 762, modi¬ 
fied on other grounds 23 N.Y.S.2d 
198, 260 App.Div. 902—^McCarthy v. 
La Guardia. 14 N.Y.S.2d 943. 172 
Misc. 260, affirmed 19 N.Y.S.2d 148. 
259 App.Div. 710, affirmed 28 N.E. 
2d 716, 283 N.Y. 701—Mitrus v. 
Nichols, 13 N.Y.S.2d 990, 171 Misc. 
869—^People v. Lorch, IS N.Y.S.2d 
165. 171 Misc. 469—Gilsey Build¬ 
ings y. Incorporated Village of 
Great Neck Plaza, 11 N.Y.S.2d 694. 
170 Misc. 945, affirmed 16 N.Y.S.2d 
832, 268 App.Div. 901—^People, on 
Complaint of McLees, v, Berner, 10 
N.Y.S.2d 339, 170 Mlsc. 601—Eighth 
Avenue Coach Corp. v. City of New 
York, 10 N.Y.S.2d 170, 170 Misc. 
243. affirmed 20 N.Y.S.2d 402, 259 
App.Div. 870, affirmed 35 N.E.2d 
907. 286 N.Y. 84—McCarthy v. City 
of New York, 10 N.Y.S.Sd 170. 170 
Misc. 243, affirmed 20 N.Y.S.2d 401. 
259 App.Div. 870, affirmed 35 N.E. 
2d 684. 286 N.Y. 636—People, on 
Complaint of Lifton, v. Capitol 
Fuels of Queens, 6 N.Y.S.2d 243, 
168 Misc. 912—Benedetto v. Kem, 
4 N.Y.S.2d 844, 167 Misc. 831— 
People ex rel. Fish v. Sandstrom, 3 
N.Y.S.2d 1006. 167 Misa 436—Peo¬ 
ple, on Complaint of Lehr, v. Mac¬ 
Donald, 8 N.Y.S.2d 784. 167 Misc. 
670—^Ten Eyck v. Eastern Farm 
Products, 290 N.Y.S. 476, 160 Misc. 
402, affirmed 292 N.Y.S. 78T, 249 
App.Div. 891—Lrttle v. Valentine, 
290 N.Y.S. 11, 160 Mlsc. 355—W. H. 
H. Chamberlin, Inc., v. Andrews, 
286 N.Y.S. 242, 169 Mlsc. 124, modi¬ 
fied on other grounds 2 N.E.2d 22, 
271 N.Y. 1—Felnstein v. City of 
New York, 283 N.Y.S. 836, 157 
Misc. 157—^People v. Berman, 282 
N.Y.S. 484, 156 Misc. 463—Spauld¬ 
ing V. Kaminski, 276 N.Y.S. 663, 
153 Misc. 678—Hurley v. Board of 
Education of City of New York, 276 
N.Y.S. 35, 158 Misc. 726, affirmed 
280 N.Y.S. 966, 244 App.Div. 788, re¬ 
versed on other (grounds 200 N.E. 
818, 270 N.Y. 275, reargument de¬ 
nied 8 N.B.2d 213,. 271 N.Y. 618— 
Darweger v. Staats, 275 N.Y.S. 394, 
163 Misc. 622, affirmed 278 N.Y.S. 
87, 243 App.Div. 380, afflrnied 196 
N.R 61. 267 N.Y.. 290—Ih fe Mar¬ 
tin's Estate, 240 N.Y.S. 393, 13$ 
Mlsc. 61, affirmed' 248 N.Y.S. 846, 
229 App.Div. 772, affirmed In re 
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Martla’8 Will, 174 758, 255 K. 

Y. 359-^oldschlag v. Deegan, 238 
N.Y.S. 3, 185 Misc. 636, affirmed 173 
N.B. 859, 254 N.Y. 546. certiorari 
denied 51 S.Ct 80, 282 XJ.S. 876, 75 
L.Ed 773—Apartment Hotel Own¬ 
ers' Ass'n V. City of New York, 
233 N.Y.S. 553, 133 Misc. 881— 
Charles R. Ablett Co. v, Sencer, 
224 N.Y.S. 261, 180 Mlsc. 416—peo¬ 
ple V. Teuscher, 221 N.Y.S. 20, i29 
Misc. 94, conditionally suspended 
223 N.Y.S. 660, 130 Misc. 177. and 
affirmed 226 N.Y.S. 881, 222 App. 
Div. 791, affirmed 162 N.E. 484, 
248 N.T. 454—^Robinson v. Wood, 
196 N.Y.S. 209. 119 Misc. 299—Ull- 
mann Realty Co. v. Tamur, 185 N. 
Y.S. 612, 118 Misc. 638—Horn v. 
Klugman, 183 N.Y.S. 160, 112 Misc. 
171—Seventy-Eighth St. & Broad¬ 
way Co. V. Rosenbaum, 182 N.Y.S. 
506, 111 Mlsc.- 677—Hughes v. 

Techt, 176 N.Y.S. 856, 106 Misc. 624, 
affirmed 177 N.Y.S. 420, X88 App. 
Div. 743, which is affirmed Techt v. 
Hughes, 128 N.E. 185, 229 N.Y. 222 
—Vroman v. Fish, 166 N.Y.S. 639, 

. 100 Misc. 613. 

Beebe Imp. Corp. v. City of New 
York, 129 -N.Y.S.2d 263—Chlara v. 

I McGoldrick. 124 N.Y.S.2d 309—Peo¬ 
ple V. D’Andre, 122 N.Y.S.2d 685— 
Application of Sewdon Realty 
Corp., 81 N.Y.S.2d 427—Bartholo¬ 
mew V. Village of Endicott, 59 N. 
T.S.2d 84—Shielcrawt v. Moffett, 49 
N.Y.S.2d 64, affirmed 61 N.Y.S.2d 
188, -268 App.Div. 862, reversed on 
other grounds 61 N.E.2d 435, 294 
N.Y. 180, 169 A.L.R. 971, motion 
denied 62 N.E.2d 392, 294 N.Y. 840 
—Neitlich v. O’Leary, 41 N.T.S.2d 
496—Felder v. Pullen, 27 N.Y.S. 
2d 699, affirmed 84 N.Y.S.2d 396, 
263 App.Div. 986, affirmed 45 N.E. 
2d 167, 289 N.Y. 668—People v. 
Susi, 23 N.Y.Y.2d 812—Randall v. 
Bailey, 23 N.Y.S.2d 173, affirmed 
29 N.Y.S,.2d 612, 262 App.Div. 844, 
appeal denied 30 N.Y.S.2d 808, 262 
App.Div. 994, affirmed 48 N.R2d 43, 
288 N.Y. 280^Weinep v. Valentine, 
17 N.y.3.2d 356,..affirmed 28 N.T. 
S.2d 886, 260 App.Div. 999, appeal 
denied 25 N.Y.S.2d 780, 261 Appw 
Div. 818. 

N.C,—^Ferguson v. Riddle, 62 S.E.2d 
626, 233 N.C. 54—Galloway v. De- 

' partment of Motor Vehicles, State 
Highway 'Patrol,' 67 -S.B:2d 799i 231 
N.C. 447—Scholtens r. Scholtens, 52 
S.R2d 350, 230 N.C. 149—State v. 
Whitaker, 45 S.B.2d 860, affirmed 
Whitaker v. State of North Caro¬ 
lina, 69 S.tjt 261, 260, 336 V,9rS2S, 
93 L.Ed. 212, 6 JLL.R.2d 473— 
Greensboro-High Point Airport Au¬ 
thority y. Johnson,* $6 S.R2d 803, 
226 N.C i—State v. Harris, 6 S.R 
2d 854, 216 N.C. 746, 128 AL.R 
6.58—^Unemplo:i^ent Compensation 
Commission of North C^ohuia v. 
Jefferson Standard Life Ins. Co., 
2 S.R2d 684, 215 N.C 479—Brown 
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Y, Brown, 196 S«iE!!. 333, 313 NT.O. 347 
_ ^Reed V. State Hlgrhway and Pub¬ 
lic Works Commission; 184 S.EL 513, 
209 N.C. 648—Grimes v. Holmes, 
176 S.H. 746, 207 N.C. 293—Bond 

V. Town of Tarboro, 136 S.E. 713, 
193 N-C. 248—Kornegay v. City of 
Goldsboro, 106 S.B, 187, 180 N.C. 
441. 

N.D.—Xiindberg v. Benson, 70 N.W. 
2d 42—^Northern Pac. Ry. Co. v. 
Warner, 45 N.W.2d 196, 77 N.D. 721 
—State V. Cromwell, 9 N.W.2d 914, 
72 N.D. 565—Corpus Tnris Seotuu 
dum ottad In Asbury Hospital v. 
Cass County, 7 N.W.2d 438, 464, 72 
N.D. 369—State ex rel. Satbre v. 
Board of University and School 
Iiands of North Dakota, 262 N.W. 
60, 65 N.D. 687—^Mlnot Special 
School Dist. No. 1 V. Olsness, 208 N. 

W. 968, 63 N.D. 683, 46 A.Ii.R, 1337. 
Ohio.—Columbus Bldg. & Const 

Trades Council v. Moyer, 126 N.E. 
2d 429, 163 Ohio St 189 - 7 -State ex 
reL Gilmore v. Ix)raln County Bd. 
of Elections, 114 N.m2d 821, 160 
Ohio St 166—Acme Engineering 
Co. r. Jones, 83 N.E.2d 202, 160 
Ohio St 423—State v. Parker, 80 
N.B,2d 490, 160 Ohio St 22—State 
ex rel. Keller v. Birrell, 78 N.E. 
2d 63, 149 Ohio St 146—State ex 
rel. Clinger v. White, 54 N.E.2d 
308, 143 Ohio St 176—State ex reL 
Wolcott V. Celebrezze, 49 N.E.2d 
945, 141 Ohio St 627—State ex rel. 
Cooper V. Roth, 44 N.B.2d 456, 140 
Ohio St 877—State ex ret Bishop 
V. Board of Education of Mt Orab 
Village School Dist., Brown Coun¬ 
ty, 40 N.B.2d 913, 139 Ohio St. 427 
—Deeds V, Bvatt 37 N.B.2d 681, 138 
Ohio St 667—State eX rel. Public 
Institutional Bldg. Authority v. 
Nelfher, 80 N.B.2d 706, 137 Ohio 
St 390—Hoffman v. Knollman, 20 
N.B.2d 221. 186 Ohio St 170—Di- 
“ visional Code Authority No. 23, Re¬ 
tail Solid Fuel Industry v, Heisen¬ 
berg, 196 N:B. 424, 129 Ohio St 679 
—State V. Smith, 133 N.B. 480, 103 
Ohio St 673—State ex. rel. Durbin 
V. Smith, 188 N.E. 457, 102 Ohio St 
691—Pohl V. State, 182 N.B. 20, 102 
Dhio St 474. 

Blackman v. Board of Liquor 
Control of State, 113 N.E.2d 893, 
96 Ohio App. 177, appeal dismissed 
109 N.B.2d 475, 168 Ohio St 868— 
In re Scioto-Sandusky Conservancy 
Diist, App., 109 N.E.2d .51, appeal 
dismissed 107 N.B.2d 113, 168 Ohio 
St 17 9-=—State ex rel. : Shaker 
Heights Public, Library v. Main, 80 
K.B.2d 261, 88 Ohio App.^* 415— 
Bauman v. Gu<kenberger, 72 N.B. 
2d 494, 79' Ohio App. 293, reversed 
bn other grounds 74 N.B.2d'’369, 148 
Ohio St 292—^McGwlnh v. Board of 
Education of Cleveland City School 
I>ist. 69 N.B.2d 381. 78 Ohio App. 
405r appeal dismissed 70 N.B.2d 776, 
147 Ohio St 259—Sti*aih v. Souther- 
ton.; 62 N.B.2d 633i 76 Ohio App. 
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435, aflirmed 74 N.B.2a 69, 148 Ohio 
St 153—^Brown v. Industrial Com¬ 
mission, App., 38 N.E.2d 607— 
White v. Meyer, 37 N.B.2d 546, 66 
Ohio App, 549 —State ex rel. Brack¬ 
en V. Weber, App., 31 N.E.2d 117, 
affirmed 24 N.B.2d 446. 136 Ohio 
St 140—Sheets v. J, R. Dager & 
Co., 187 N.B. 637. 46 Ohio App. 32 
—^Nelson v. State, 180 N.B. 84, 41 
Ohio App. 174—^Hopldns v. Kiss¬ 
inger, 166 N.B. 916, 31 Ohio App. 
229—Allison v. Stevens, 155 N.E. 
652, 23 Ohio App. 259. 

Standard *"Tote** Inc. v. Ohio 
State Racing Commission, Com.Pl., 
121 N.B.2d 463—City of Cincinnati 
V. Wesleyan Cemetery Ass*n, Com. 
PL, 96 N.R2d 831—Simmonds v. 
Eyrlch. Com.PL, 95 N.B.2d 595— 
Ziegler v. Brown, 14 Ohio Supp. 35, 
appeal dismissed 64 N.R2d 680, 146 
. Ohio St 224. 

Baldwin v. Springfield, 10 Ohio 
N.P.,N.S.. 65. 

Okl.—Woody v. State Corp. Commis¬ 
sion. 265 P.2d 1102—Swanda v. 
Swanda. 248 P.2d 575. 207 Okl. 186 
—Board of Regents of Okl. Agr. 
Colleges V. Updegraff, 237 P.2d 131, 
205 Okl. 301, reversed on other 
grounds Wieman v. Updegraff, 73 
S.Ct 215, 344 U.S. 188, 97 L.Ed. 
216—^Palmer Oil Corp. v. Phillips 
Petroleum Co., 231 P.2d 997, 204 
-OkL 543, appeal dismissed Palmer 
Oil Corp. V. Amerada Petroleum 
Corp., 72 S.Ct 842, 343 U.S. 390, 96 
L.Bd. 1022—Ad won v. Oklahoma 
Retail Grocers Ass*n, 228 P.2d 876, 
204 Okl. 199—Dlerks v. Walsh, 218 
P.2d 920, 203 Okl. 113—Application 
of State of Okl. Bldg. Bonds Com¬ 
mission, 214 P.2d 934, 202 Okl. 454 
—^Bond V. Phelps, 191 P.2d 938, 200 
OkL 70—^Application of Richardson, 
184 P.2d 642, 199 Okl. 406—Cotton 
Club V. Oklahoma Tax Commission, 
168 P.2d 707, 195 OkL 403—Rush 
V. Brown, 101 P.2d 262, 187 Okl. 97 
—^Associated Industries of Oklaho¬ 
ma V. Industrial Welfare Commis¬ 
sion. 90 P.2d 899. 185 Okl. 177— 
Phelps V. Childers, 89 P.2d 782, 184 
Okl. 421—^Dickinson v. Perry, 181 
P. 604, 76 OkL 25. 

Berryman v. State, Cr., 283 P.2d 
658—Hisel v. State, 264 P.2d 375, 
97 OkLCr. 856, followed in Litton 
V. State, 264 P.2d 386, 97 Okl.Cr. 
867—^Bx parte Pappe, 201 P.2d 260, 
88 OkLCr. 166—Ex parte Wade. 167 
P.2d 920, 83 OkLCr. 215—^Bx parte 
Strauch, 157 P.2d 201, 80 Okl.Cr. 
89. 

Or.—State v. Goesser, 280 P.2d 854— 
Foeller v. Housing Authority of 

* Portland, 266 P.2d 762, 198 Or. 206 
—Christian v. La Forge, 242 P.2d 
797, 194 Or. 450—Gooch v. Rogers, 
238 P.2d 274, 193 Or. 158—Marr v. 
Fisher, 187 P.2d 966, 182 Or. 383— 

i - State, on Inf. Hayden, v. HilL 184 
P.2d 366, 181 Or. 685—^Pox v. Gallo¬ 
way, 148 P.2d 92^2, 174 Or. 389— 
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Savage v. Martin, 91 P.2d 273, 161 
Or. 660—State ex rel. Van Winkle 
V. Farmers Union Co-op. Creamery 
of Sheridan, 84 P.2d 471, 160 Or. 
205—McPherson v. Fisher, 23 P.2d 
913, 143 Or. 615—Weinacht v. Bow¬ 
er, 14 P.2d 622, 140 Or. 527—State 
V. Boloff, 7 P.2d 775, 138 Or. 668— 
State V. Kincaid. 288 P. 1015. 133 
Or. 95—Loe v. Britting, 287 P. 74, 
132 Or. 572—Yamhill Electric Co. 
V. City of McMinnville. 274 P. 118, 
130 Or. 309, rehearing denied 280 
P. 504, 120 Or. 309, appeal dismiss¬ 
ed and certiorari denied 50 S.Ct. 
159, 280 U.S. 531, 74 L.Ed. 596— 
State V. Gerritson, 265 P. 422, 124 
Or. 525—^Partnership Estate of H. 
Gibson Sa Son v. Gibson, 264 P. 371, 
124 Or. 193—U. S. Nat. Bank of 
I La Grande v. Miller, 258 P. 205, 

I 122 Or. 285, 58 A.L.R. 339—Peder¬ 
son V. Patterson, 258 P. 204, 124 
Or. 105, reversed on other grounds 
264 P. 445, 124 Or. 105—^Eastern & 
Western Lumber Co. v. Patterson. 
258 P. 193, 124 Or. 112, 60 A.L.R. 
528, reversed on other grounds 264 
P. 441, 124 Or. 112, 60 A.L.R. 528. 
and appeal and error dismissed 49 

S. Ct. 184, 278 U.S. 681, 73 L.Ed. 618 
—Warren v. Salmon River-Grande 
Ronde Highway Improvement Dist., 
252 P. 662, 120 Or. 408—McLaugh¬ 
lin V. Helgerson, 241 P. 50, 116 Or. 
310—^Turney v. J. H. Tillman Co.. 
228 P. 933. 112 Or. 122—Kinney v. 
City of Atstoria, 217 P. 840, 108 Or. 
614—Bridges v. Multnomah Coimty, 
180 P. 605. 92 Or. 214. 

Pa.—^National Biscuit Co. v. City of 
Philadelphia. 98 A.2d 182, 374 Pa. 
604—^English v. School Dist. of 
Robinson Tp., 55 A.2d 803, 358 Pa. 
46—In re Brereton's Estate, 48 A. 
2d 868, 355 P€u 45—Hayes v. City 
of Scranton, 47 A^2d 798. 354 Pa. 
477—Commonwealth v. ZaslofC, 13 
A.2d 67, 338 Pa. 457, 128 A.LR. 
1120—Maurer v. Boardman, 7 A.2d 
466, 336 Pa. 17, affirmed Matirer v. 
Hamilton, 60 S.Ct. 726, 309 U.S. 598, 
84 LEd. 939, 135 A.L.R 1347— 
American Stores Co. v. Boardman, 

6 A.2d 826, 336 Pa. 36—Williams 

T. SamueL 2 A.2d 834, 332 Pa. 265 
—^Dornan v. Philadelphia Housing 
Authority, 200 A. 834, 831 Pa. 209 
—Commonwealth ex rel. Kelley v. 
Cantrell, 193 A. 655, 327 Pa. 369— 
Suermann v. BCadley, 193 A. 645, 
827 Pa. 190—Commonwealth ex rel. 
KeUey v. Clark. 193 A. 634, 327 Pa. 
181—^In re Cave's Estate, 192 A. 
460, 826 Pa. 368—Rohrer v. Milk 
Control Board, 186 A. 336, 322 Pa. 
257—^Lynett v, Huester. 185 A. 835, 
322 Pa. 624—In re Baldwin Tp.. 
Allegheny County, Annexation, 168 
A. 272, 305 Pa. 490, 168 A. 276, 395 
Pa. 499—Sambor v. Hadley, 140 A. 
347, 291 Pa, 395, followed In Tur¬ 
ner Const. Co. V. Mackey, 140 A. 
858, 291 Pa. 412, and Plumley v. 
Hadley, 140 A. 363, 291 Pa. 411— 
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Commonwealth t. Tice, 128 A. 60$, 
282 Pa. 585—Commonwealth v. 
Puder, 104 A, 605, 261 Pa. 128— 
Commonwealth v. Molr, 48 A. 361, 
109 Pa. 534, 85 Am.S.IL 801, 53 L.B. 
A. 837, 48 Pa.L.X 386. 

Spotts V. Unemployment Compen¬ 
sation Board of Review, 109 A.2d 
212, 176. Pa.Supcr. 484—^Boyertown 
Burial Casket Co. v. Unemplo 3 rment 
Compensation Board of Review, 
Dept, of L»abor & Industry, 56 A.2d 
390, 162 Pa.Super. 98—^Loeb v. Ben- 
ham, 34 A.2d S35, 163 Pa.Super. 601 
—In re Marsh, 14 A.2d 368, 140 Pa. 
Super. 472—^Rohrer v. Milk Control 
Board, 184 A. 133, 121 Pa.Super. 
281. 

Commonwealth v. Perkins, 41 Pa. 
Dist. & Co. 55, 50 Dauph.Co. 18, 
affirmed 21 A.2d 45, 342 Pa. 529, af- 
drmed Perkins v. Commonwealth 
of Penn., 62 S.Ct 484, 314 U.S. 586. 
86 L.Bd. 473—Snyder v. Lewis, 13 
Pa.Dist & Co. 223—^Rockledge Bor- 
ougrh*s Annexation, 8 Pa.Dlst. & 
Co. 19. 

Commonwealth ex rel. Woodslde 
V, Sun Ray Drue Co., Coin.Pl., 67 
I>auph.Co. 129. 

Philippine.—U. S. v. Ten Yu, 24 Phil¬ 
ippine 1. 

R. r. —^Morrison ▼. Lamarre, 65 A.2d 
217, 75 R.L 176—Neary v. Barrows, 
11 A.2d 618. 64 R.L 260—Bijou 
Amusement Co. v. Toupin, 9 A.2d 
852, 63 R.L 503—Amitrano v. Bar- 
baro, 1 A.2d 109, 61 R.I. 424—State 
V. Goldbere, 1 A,2d 101, 61 R.L 
461—Creditors' Service Corporation 
V. Cummines, 190 A. 2, 57 R.I. 291 
—Gorham v. Robinson, 186 A. 832, 
57 R.I. 1—^Kenyon v. United Elec¬ 
tric Rya Co., 151 A. 6, 61 R.I. 90— 
Morrell v. Lalonde, 114 A. 178, 44 

R. L 20. 

S. C.—South Carolina Elec. 8b Gas. Co. 

V. South Carolina Public Service 
Authority. 54 S.E.2d 777, 215 S.a 
193—Scroeeie v. Bates, 48 S.E.2d 
634, 213 S.C. 141—Ashmore v. 

Greater Greenville Sewer Dist., 44 

S, E.2d 88, 211 S.C. 77, 173 A.L.R. 897 
—O'Shields . V. Caldwell, 85 S.Bl2d 
184, 207 S.C. 194-^oUy v. Atlantic 
Greyhound Corp., 35 S.E.2d 42, 207 
S.C. 1—Simpkins v. Lumbermens 

' Mut. Casualty Co., *20 S.E.2d 733, 

, 200 S.C. 228—Creech v. South Caro¬ 
lina Public Service Authority; 20 
S.E.2d 645, 200 S.C. 127—^Burnette 
V. Startex Mills, 10 S.E.2d 164, 195 
S.C. 118—Thomas v. Macklen, 195 
S.E. .589, 186 S.a 200—Arthur v. 
Johnston, 194 S.E. 151, 185 S.C 824 
—Poulnot v. Cantwell, 123 S.E. 651, 
129 S.C 171—Santee Mills v. Query, 
115 S.E. 202, 122 S.C. 158—Bradford 
V. Richardson, 97 S.E. 68, 111 S.C 
. 205. 

S,D.—State ex rel. Botkin v. Morri¬ 
son, 249 K,W. 563, 61 SJD, 344— 
Travaillie v. City of Sioux Falls, 
240 N.W. 886. 59 SJ>. 891—State 


V. Reeves, 184 N.W. 993. 44 S.D. 
568. 

Tenn.—^Union County v. Sexton, 276 
S.W.2d 6—City of Chattanooga v. 
Panhurg, 265 S.W.2d 16, 196 Tenn. 
226, 42 A.L.R.2d 1200—Peterson v. 
Grissom, 260 S.W.2d 3, 194 Tenn. 
26—-West Tenn. Flood Control & 
Soli Conservation Dist. v. Wyatt, 
247 S.W.2d 66, 193 Tenn. 566—^Pe¬ 
tition of Carter, 222 S.W.2d 11, 188 
Tenn. 677—^Troutman v. Crippen, 
212 S.W.2d 33, 186 Tenn. 459— 
Haynes v. Sanford, 206 S.W.2d 796, 
185 Tenn. 676—^Davidson County v. 
Rogers. 198 S.W.2d 812, 184 Tenn. 
327—Estep v. State, 192 S.W.2d 
706, 183 Tenn. 325—Clark v. State 
ex rel. Bobo, 113 S.W.2d 374, 782, 
172 Tenn. 429—^Memphis Power & 
Light Co. V. City of Memphis, 112 
S.W.2d 817. 172 Tenn. 346—Moore 

V. Love, 107 S.W.2d 982, 171 Tenn. 
682—Caldwell v. Lyon, -80 S.W.2d 
80. 168 Tenn. 607, 100 A.UR, 1152 
—Nashville, C. & St. L. Ry. v. 
Baker, 71 S.W.2d 678, 167 Tenn. 
470, appeal dismissed Nashville, C. 
& St. L. Ry. V. Herndon, 55 S.Ct. 
87, 293 U.S. 618, 79 L.Bd. 632, re¬ 
versed on other grounds Nashville, 
C. & St, L. Ry. V. Walters, 55 S. 
CL 486, 294 U.S. .405, 79 L.Bd. 949 
—^Butler V. McMahan, 6*4 S.W.2d 
1. 166 Tezm. 611—NashvUle, C & 
SL L. Ry. V. Marshall County, 30 
S,W.2d 268, 161 Tenn. 286—Saun¬ 
ders V. Swann, 292 S.W. 458, 155 | 
Tenn. 810—^House v. Creveling, 250 
S.W. 867, 147 Tenn. 689—State v. 
Costen, 218 S.W. 910, 141 Tenn. 
539. 

Tex.—City of Corsicana v.-WlUmann, 
216 S.W.2d 175, 147 TeX 377—Board 
of Insurance Com'rs of Texas v. 
Guardian Life Ins. Co. of Texas, 
180 S.W.2d 90B, 142 Tex. 630— 
Friedman v. American Surety Co. 
of New York, 151 S.W.2d 570, 137 
Tex. 149, answer to certified ques¬ 
tion conformed to, Civ.App.,. 154 S. 

W. 2d 659—^Texas NaL Guard Arm¬ 
ory Board v. McCraw, 1^6 S.W.2d 
627, 182 Tex 618—^Tinner v. Crow, 
78 S.W.2d 588, 124-Tex. 868—Bast- 
erline v. Bean, 49 S.W.2d 427, 121 
Tex 327—^Byrd v. City of Dallas, 6 
S.W.2d 788, 118 Tex 28—Gaddy v. 
First NaL Bank, 283 S.W. 472, 115 
Tex 393— K.oy v.. Schneider, 221 S. 
W. 880, 110 Tex 369—Vaughan v. 1 
Southwestern Surety Ins. Co., 206 
S.W. 92fl, 109 Tex. 298. 

Upson V. Fitzgerald, Com.App., 
108 S.W.2d 147—State v. Pioneer 
Oil 8b Refining Co., Com.App., 292 
S.W. 869—Creager v. Hidalgo Coun¬ 
ty Water Improvement DlsL No. 4, 
ConuApp., 283 S.W. 151, 

City of Lubbock v. Stubbs, Civ. 
App., 27.8 S.W.2d 519—Wolf v. 
Young, ClvA^pp.^ 277, S.W.2d 744— 

. City of San Antonio v. State ex rel. 

; Cxiner, Civ;App., 270 S.W.2d 460— 
City of San Antonio v. Baird, Civ, 
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App., 209 S.W.2d 224, error refused 
—Castillo V,. Canales, Civ.App., 169 
S.W.2d 200, affirmed 174 S.W.2d 251, 
141 Tex. 479—City of Dallas v! 
Taystee Baking Co., CivAipp., 163 
S.W.2d 687, error refused—^Lwidis 

V. W. H Fuqua, Inc., CivJl.pp., 169 
S.W.2d 228. error refused—State v. 
Lowman, Civ.App., 116 S.W.2d 794, 
error granted—^Lubbock County 
school Trustees v. Harral County 
Line Independent School Dist, 
Civ.App., 96 S.W.2d 204—Harris 
County V. Hall, Civ.App., 56 S.W. 
2d 943, error dismissed—^Tuttle v. 
Wood, Civ.App., 35 S.W,2d 1061, 
error refused—Burgess v. Ameri¬ 
can Rio Grande Land 8b Irrigation 
Co., CivA.pp., 296 S.W. 649—Rail¬ 
road Commission of Texs^ v. San 
Antonio Compress Co., CivApp., 
264 S.W. 214, error denied 278 S. 

W. 1116, 114 Tex 682—Davis v. 
White, Clv.App., 260 S.W. 138— 
Bryan v. Texas Life Ins. Co., Civ. 
App., 248 S.W. 163—Seward v. 
.Falls County,' Civ.App., 246 S.W. 
728—^Rumbo v. Winterrowd, Civ. 
App., 228 S.W. 258—^Rudasill v, 
Rudasill, CivApp., 219 S.W. 843, 
dismissed for want of Jurisdiction. 

Harwell v. State, 182 S.W.2d 713, 
147 TexCr. 606—^Montgomery v. 

: .State, 170 S.W.2d 760, 145 TexCr. 
606—Lamkin v. State, 136 S.W.2d 
225, 138 Tex.Cr. 811—Ex parte Day, 
76 S.W.2d 1060, 127 Tex.Cr. 367— 
Allison V. State, 76 S.W.2d 527, 127 
TexCr. 322, appeal dismissed Alli¬ 
son V. State of Texas, 55 S.Ct $28, 
296 U.S. 717, 79 L.Bd. ,1672, rehear¬ 
ing denied 56 S,CL 82, 296 U.S. 661, 
80 L.Bd, 471—Odenthal v. State, 290 
S.W. 743, 106 Tex.Cr. 1—Singleton 
V. State, 245 S.W. 922, 93 TexCr. 
109—^Bx parte McCloskey, 199 S.W. 
1101, 82 TexCr. 53^ affirmed Mc¬ 
Closkey V. Tobin, 40 S.Ct 306, 252 
U.S. 107, 64 L.Ed. 481—Ex parte 
White, 198 S.W. 688,- 82 TexCr. 
86 . . 

Utah.—Seaboard Finance Co, v. Wah- 
len, 260 P.2d 666—^Hansen v. Pub¬ 
lic Emp. Retirement System Board 
of Administration, 246 P.2d 691— 
Thomas v. Daughters of Utah Pio¬ 
neers, 197 P.2.d 477, 114 Utah 108, 
appeal denied 69 S.CL 789, 336 U.S. 
930, 93 KEd. 1090—Masich v. U. S. 
Smelting, Refining 8b Min. Co., 191 
P.2d 612, appeal dismissed 69 S.Ct 
138, 336 U.S. 866, 93 L.Bd. 411,. xe- 
hearing denied 69 S.CL 405, 335 U. 
S. 905, 93 L.Bd. 439—Mountain 

^States Tel. ,8b TeL Co. v. Public 
Service Commission, 166 P.2d 184, 

- 107 Utah 502, rehearing denied 158 
P,2d 935, 107 -Utah 630—Ga^ett 
Freight Unes v- State Tax Com¬ 
mission, 185 P.2d 628,. 103 . Utah 
390, 146 A.L.R. lOOSTr^White V. Wel¬ 
ling, 57: P;2d 708, 89 VteJi 385— 

- Evans-. Vd Reiser, 2 P.2d 616; 78 
Utah 258, rehearing denied .8 R2d 
858, 78 Utah 807—-State v. Packer 
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CoTpoTSLtiou, 297 P. 1013, 77 Utali 
500 —Utah State Fair Ass'n v. 
Green, 249 P. 1016, 68 Utah 251— 
Ashton-Jenklns Co. v. Bramel, 192 
P. 875, 66 Utah 587, 11 A.Li.R. 752 
—Bio Grande Lumber Co. v. Darke, 
167 P. 241, 60 Utah 114, L.B.A.. 
1918A 1193. 

yt._State V. Jurras, 122 A. 689, 97 

Vt 276. 

Va.— Weber City Sanitation Commis¬ 
sion V. Craft, 87 S.B.2d 153—Hunter 
V. Norfolk Redevelopment and 
Housinir Authority, 78 S.B.2d 893, 
195 Va. 326—Commonwealth v. 
Gregory, 71 S.E.2d 80, 193 Va. 721 
—Fallon Plortst v. City of Roa¬ 
noke, 68 S.B.2d 316, 190 Va. 564— 
City of Richmond v. Dervishian, 
57 S.EI.2d 120, 190 Va. 398—City 
of Newport News v. Elizabeth City 
County, 65 S.E.2d 66, 189 Va, 825- 
Meade v. Commonwealth. 43 S.E.2d 
858, 186 Va, .776, 178 A.L.R. 372— 
Moore v. Sutton, 39 S.E.2d 348, 186 
Va. 481—Flanary v. Commonwealth, 
35 S.B.2d 136,’ 184 Va. 204—^Temple 
V. City of Petersburg, 29 S.B.2d 367, 
182 Va, 418—Gandy v. Elizabeth 
City County, 19 S.E.2d 97, 179 Va, 
840—^Yoder v. Givens, 18 S.E.2d 
380, 179 Va. 229—Lite St Casualty 
Twft Co. of Tennessee v. Unemploy¬ 
ment Compensation Commission of 
Virginia, 16 S.B:2d 357, 178 Va, 46 
—^Mumpower v. Housing" Au^ority 
of City of Bristol, * 11 S.E.2d' 732, 
176 Va, 426-^tickley V. Givens. 11 

S. B.2d 631, 176 Va. 648—Sanville 
Warehouse Co. v. Tobacco Grow¬ 
er's Co-Op. Ass*n,jl29 S.E1. 739i 143 
Ya, 741—Anthony v. Common¬ 
wealth, 128 S.B. 633, 142 Va. 577— 
Reaves Warehouse Corporation v. 
Commonwealth, 126 S.B. 87, 141 Va. 
194, error dismissed 46 S.Ct. 481, 
271 U.S. 690, 70 LJBJd. 1164—^Pine 
V. Commonwealth, 93 S.E. 662, 121 
Va 812. 

Wash.—GrafCell v. Honeysuckle, 191 
P.2d 868, ^ 30 Wash.2d 390—Cook 
V. Clallam County, 180 P.2d.673, 27 
Wash.2d 793—Sears v. Western 
Thrift Stores of Olympia, 116 P.2d 
756, 10 Wash.2d 372—Gtate. ex reL 
Todd V. Telle, 110 P.2d 162, 7 Wash. 
2d 443—State ex reL. Wilson v. 
Bang County, 109 P.2d 291, 7 Wash. 
2d 104—-McDermott v. State, 84 P. 
2d 87i 197 Wash. 79—Great North¬ 
ern Ry. Co. V. Glover, 77 P.2d 598, 
194 Wasiu i4^In re Peterson's 
Estate. 46 P.2d: 46, 182 Wash. 29— 
Larson v. Fidelity Savings & Loan 
A^'n, 86 P.2d 108, 178 WaslL 516— 
Goebel v. BlUott, 35 P.2d 44. 178 
Washi: 444^taU, ex reL Hamilton 

T. Martin, 23 P.2d 1, 178 Wasl^ 249 

—North Spokane Irr. IMst. No. 8 v. 
Spokane County. 22 p.2d 990, 173 
Wash. 281—McGuire ■ Bean, 276 

p: 655, .161 WasH 474—State 
j?restoia, 276 P. 81, iei.Wash. 176— 
State v. ^Neison, 261- P. 79.6, 146 
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No, 15, Pierce County, 187 P. 386, 
109 Wash. 652—Hadfield v. Lundin, 
168 P. 516, 98 Wash. 657. 

W.Va—State ex reL Mountain Fuel 
Co. V. Trent, 77 S.K2d 608—Wilson 

V. Hix, 65 S.E.2d 717, 136 W.Va. 69 
—State ex reL Commission on In¬ 
terstate Cooperation v. Sims, 63 
S.E.2d 524, 135 W.Va. 257—State 
ex reL Cashman v. Sims, 43 S.E.2d 
805. 130 W.Va. 430. 172 A.L.R. 1389 
— ^^^ite V. Raleigh Mining Co., 168 
S.B. 798, 113 W.Va. 522—State Road 
Commission v. Kanawha County 
Court, 163 S.E. 816, 112 W.Va. 98— 
State V. Hager, 136 SJS. 263. 102 

W. Va. 689. 

Wls.—State ex rel. Reuss v. Giessel, 
61 N.W.2d 647, 260 Wis. 624—Madi¬ 
son Metropolitan Sewerage Dish v. 
Committee on Water Pollution, 50 
N.W.2d 424, 260 Wis. 229—Hotel 
and Restaurant Employees* Inter¬ 
national Alliance, Local No. 122 v. 
Wisconsin Employment Relations 
Board, 294 N.W. 632, 286 Wis. 329. 
rehearing denied 295 N.W. 684, 236 
Wis. 829, aflarmed 62 S.Ct. 706, 315 
U.S. 437, 86 L.Ed. 946—Olson v. 
State Coziservation Commission, 293 
N.W. 262, 236 Wls. 473—City of 
Manitowoc v. Town of Manitowoc 
Rapids, Manitowoc County. 286 N. 

' W. 403, 231 Wis. 94—American Fur¬ 
niture Co. V. L B. of T. C. and H. 
of A., Chauffeurs, Teamsters and 
Helpers General Local No. 200 of 
Milwaukee, 268 N.W. 260, 222 Wis. 
338, 106 A.L.R. 335—State ex reL 
Attorney General v. Wisconsin 
Constructors, 268 N.W. 238, 222 
Wis. 279—Henneman v. Finnegan, 
259 N.W. 425, 217 Wis. 414—Gib¬ 
son Auto Co. V. Finnegan, 269 N.W. 
420, 217 Wis. 401—In re Constitu¬ 
tionality of Section 251.18, Wiscon¬ 
sin Statutes, 236 N.W. 717, 204 
Wia 601—State v. Kohler, 228 N. 
W. 895. 200 Wis. 518. 69 A.L.R. 848 
—State V. Washbush, 223 N.W, 673, 
198 Wls. 93, followed in 223 N.W. 
675, 198 Wis. 96—State v. Levitan, 
210 N.W. Ill, 190 Wis. 646, 48 A.L. 
R. 434—Wait V. Pierce, 209 N.W. 
476, 191 Wls. 202, 48 A.L.R. 276, 
affirmed 210 N.W. 822, 191 Wls. 202, 

48 A.L.R. 276—^Juneau v. Wisconsin 
Tax Commission, 199 N.W. 63, 184 
Wis. 485, certiorari denied 45 S.Ct, 
196, 266 U.S. 631. 69 L.Bd. 477—Ex 
parte Bentlne, 196 N.W. 213, 181 
Wis. 579—^Pauly v. Keebler, 185 N. 
W. 564, 175 Wis. 428^Waldum v. 
Lake Superior Terminal & Trans¬ 
fer By. Co., 170 N.W. 729, 169 Wis. 
137, 

y;ryo.—State V. Holly Sugar Corp., 
116 P.2d 847, 67 Wyo. 272—Denny 
V. Stevens, 76 P.2d. 878, 113 A.KB. 
1887—State ex. reL Murane v. Jack, 
71 P.2d 917. 112 :A.L.R. 171—Gale 
V. School DJst. No. 4, 64 P.2d 811, 

49 Wyo. 384—Arnold v. Bond, 84 
P,2d 28, 47 Wyo. 236—Brown y. 
Cli^k, 34...P.2d 17, 47 Wyo. 216—to- 
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terstate Const. Co. v, Lakeview 
Canal Co., 224 P. 850, 31 Wyo. 191— 
Zacanelli v. Central Coal & Coke 
Co., 173 P. 981, 25 Wyo. 51L 
12 C.J. p 753 notes 49, 50. P 754 note 
62, p 887 note 38—59 C.J. P 945 
note 56. 

Abase of statute 

Court is not justified in declaring 
a statute unconstitutional merely be¬ 
cause of its abuse. 

Or.—^U’Ren v. Bagley, 245 P. 1074. 
118 Or. 77, 46 A.L.R. 1173. 

Booaomilo policy 

Generally, the economic policy of 
legislation is not open to judicial in¬ 
quiry. 

U.S.—Secretary of Agriculture v. 
Central Roig Refining Co., App.D. 
a, 70 S.Ct 403, 338 U.S. 604, 94 L. 
Ed. 881. 

Niagara Palls Power Co. v. Fed¬ 
eral Power Commission, C.C.A.2, 
137 F.2d 787, certiorari denied 64 
S.Ct. 206, 820 U.S. 792, 88 L.Ed. 
477, rehearing denied 64 S.Ct. 261, 
820 U.S. 815. 88 L.Ed. 492—Securi¬ 
ty-First Nat. Bank of Los Angeles 

V. Welch. C.C.A.Cal.. 92 P.2d 357, 
certiorari denied 58 S.Ct. 626, 303 
U.S. 638, 82 L.Ed. 1098. 

Osborne v. Ozlln, D.C.Va., 29 F. 

. Supp. 71, affirmed 60 S.Ct. 758, 310 

U. S. 53, 84 L-Bd. 1074—U. S. V. 
Mills, D.C.Md., 7 P.Supp. 547, case 
dismissed, C.C.A.. 77 P.2d i019. 

Cal.—^Wholesale Tobacco Dealers Bu¬ 
reau of Southern California v. Na¬ 
tional Candy & Tobacco Co., 82 P. 
2d 3. 11 CaL2d 634, 118 A.L.R. 486 
—^Max Factor & Co. v. Kunsman, 
65 P.2d 177, 6 Cal.2d 446, affirmed 
Kunsman v. Max Factor A Co., 57 
S.Ct. 147, 299 U.S. 198, 81 L.Bd. 
122 . 

Mering v. Tolo Grocery & Meat 
Market, App., 127 P.2d 986. 

Ill,—Joseph Triner Corporation v. 
McNeil, 2 N.E.2d 929, 363 Ill. 559. 
104 A.L.R. 1436, affirmed McNeil 

V. Joseph Triner Corporation, 57 
S.Ct. 139, 299 U.S. 183, 81 LuEd. 
109, 106 A.L.H 1476. 

Mont.—^Trumper v. School District 
No. 55 of Musselshell County, 173 
P. 946, 56 Mont. 90. 

—^Lane Distributors v. Tilton, 81 
A.2d 786, 7 N.J. 349. 

Wiley Motors v. Unemployment 
Compensation Commission, 81 A.2d 
89, 130 N.J.Law 30, affirmed 35 
A,2d 894, 131 N.J,Law 228. 

N.T.—^Marsich v, Eastman Kodak Co., 
279 N.Y.S. 140, 244 App.Div. 295, 
affirmed 200 N.B. 27, 269 N.Y. 621. 

W. EL H. Chamberlin, Inc., v. An¬ 
drews, 286 N*Y.S. 242, 169 Misc. 
124, modified on other grounds 2 
N.B.2d 22, 271 N.Y. 1, affirmed 57 
S.Ct 122. SOI U.S, 515, 81 LuEd. 380, 
rehearing denied 57 - S.Ct. ^926, 801 
U.S. 714. 81 L.Bd. 1366—Coty, toe., 
of New York v. Hearn Department 
Stores, 284 N.Y.S. 909, 168 Misc. 
616. ... 
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N.I>.—State T. Kromarek, 62 N.W.2d 
713, 78 N.D. 769, certiorari denied 
Kromarek v. State of North Dakota, 
72 S.Ct. 1064, 343 U.S. 968, 96 luEd. 
1364, 

Ohio.—^May Co. v. Jones, Mun.Ct, 98 
N.E.2d 358. 

Tenn.—^McCampbell v. Central of 
Oeorsia Ry. Co., 253 S.W.2d 763, 
194 Tenn. 694. 

Good motlTo 

The equitable or laudable purpose 
of law will not be considered in de¬ 
termining constitutionality of law, 
since good motive is not substitute 
for constitutional authority. 

N.T.—Kornbluth v. Rice, 296 N.T.S. 
182, 250 App.Div, 654, affirmed 11 
N.B.2d 772, 275 N.Y. 597. 
OhjectLoiiable or absurd oonsequenoes 
Remedy, in case statute leads to 
objectionable or absurd consequences, 
lies solely with lawmaking authorl- 
ty- 

U.S.—Crooks V. Harrelson, Mo., 61 
S.Ct. 49, 282 U.S. 55, 75 Ii.Ed. 156. 

123 East Fifty-Fourth St. v. U. 
S., D.C.N,Y., 62 F.Supp. 488, af¬ 
firmed, aC.A., 157 F.2d 68. 

N.J.—Sassarro v. Wright Aeronauti¬ 
cal Corp.. 52 A.2d 151, 135 N.J.Liaw 
366. 

Bvldeuoe of social and eooaoinio 
ohazaoter held irrelevant and imma¬ 
terial to the issue of constitutional¬ 
ity. 

U.S,—City of Birmingham v. Monk, 

C.A.Ala., 185 P.2d 859, certiorari 
denied 71 S.Ct 1001, 341 U.S. 940, 
95 L.Ed. 1367. 

Okl,—Associated Industries of Okl. v. 
Industrial Welfare Commission, 90 
P.2d 899, 185 Okl. 177, 

nsoal policy 

NJ".—Weber v. Board of Education 
of City of Trenton, 21 A.2d 808, 
127 N.J.Law 279. 

Okl.—Application of State of OkL 
Bldg. Bonds Commission, 214 P.2d 
934, 203 Okl. 454. 

Publio policy 

CD Generally, within constitution¬ 
al limitations, public policy is pri¬ 
marily for legislative declaration 
free of judicial Interference 
U.S.—Robinson v. U. S., Ky., 65 S.Ct 
666, 324 U.S. 282, 89 LEd. 944, re¬ 
hearing denied 65 S.Ct 910, 324 
U.S. 889. 89 L..Bd. 1437, rehearing 
denied 65 S.Ct 1401, 825 U.S. 895, 
89 IkEd. 2006, rehearing denied 66 
S.Ct 86. 326 U.S. 807, 90 Lr.Ed. 491 
—^Williams v. Mayor and City 
Council of Baltimore, Md., 53 S.CX 
481. 289 U.S. 86, 77 L.Ed. 1016— 
Twin City Pipe Ifine Co. v. Harding 
Glass Co., Ark., 51 S.C^ 476, 283 
U.S. 363, 75 LuEd. 1112, 83 A.Ij.H. 
1168. 

Beneficial Indus. lioan Corp. v. 
Smith, aA.N.J„ 170 P:2d 44, af¬ 
firmed Cohen v. Beneficial Indus. 
Doan C3orp., 69 S.Ct 1221, 337 U.S. 
541, 93 DEd. 1528—In re Flude, 


Cust & PatApp., 159 F.2d 878— 
Berkshire Employees Ass*n of 
Berkshire Knitting Mills v. N. L. 

R. B., C.C.A.3, 121 F.2d 235—Bag- 
ley V. Forrester, C.C.A.Ga, 53 P.2d 
831—Baker v. U. S., C.C.AuPuerto 
Rico, 27 F.2d 863, certiorari denied 
U. S. V. Baker. 49 S.Ct 186, 278 U. 

S. 656. 73 liEd. 565. 

Lewis V. Manufacturers Cas. Iiis. 
Co., D.C.Lia., 107 P.Supp. 465—^Alan- 
sky V. Northwest Airlines, D.C. 
Mont, 77 P.Supp. 556—^Feldman v. 
City of Cincinnati, D.C.Ohio, 20 F. 
Supp. 531. 

Ala.—^Alabama State Board of Optom¬ 
etry V. Busch Jewelry Co., 76 So.2d 
121, 261 Ala. 479. 

Arlz.—Local 266, Intern. Broth, of 
Elec. Workers, A. F. of L. v. Salt 
River Project Agr. Imp. and Pow¬ 
er Dist, 275 P.2d 893, 78 Ariz. 80— 
Ray V. Tucson Medical Center, 230 
P.2d 220, 72 Ariz. 22—Harrison v. 
Laveen, 196 P.2d 458, 67 Arlz. 337— 
Maricopa County Municipal Water 
Conservation Dist No. 1 v. South¬ 
west Cotton Co., 4 P.2d 369, 89 Ariz. 
65, modified on other grounds and 
rehearing denied 7 P.2d 254, 39 
Arlz. 367. 

Ark.—Ross v. Rich, 194 S.W.2d 297, 
210 Ark. 74—Melton v. Carter, 164 
S.W.2d 463, 204 Ark. 695—Moon v. 
Georgia State Savings Ass*n, 142 
S.W.2d 284, 200 Ark. 1012—Mat¬ 
thews V. Bailey, 180 S.W.2d 1006 
198 Ark. 703—State v. Hurlock, 49 
S.W.2d 611, 185 Ark. 807. 

CaL—Safeway Stores, Inc. v. Retail 
Clerks Intern. Ass'n, 261 P.2d 721, 
41 Cal.2d 667—^Lelande v. Lowery, 
157 P.2d 639, 26 Cal.2d 224—Wil¬ 
son V. Walters, 119 P.2d 340, 19 
Cal.2d 111. 

Beard Land & Inv. Co. v. Califor¬ 
nia Employment Stabilization Com¬ 
mission, 280 P.2d 841, 131 Cal.App. 
2d 475—^Bowman v. Los Angeles 
City Board of Education, 116 P.2d 
906, 46 Cal.App.2d 319—Southern 
Pac. R. Co. V. Stibbens, 285 P, 374, 
104 Cal,App. 664. 

Clark V. Marjorie Michael, Inc., 
90 P.2d 866, 84 Cal.App.2d Supp. 
775. 

Colo.—^People ex rel. Kimball v. Crys¬ 
tal River Corp., 280 P.2d 429— 
Isaak V. Perry, 193 P.2d 269, 118 
Colo. 93—Walton v. Walton, 278 P. 
780, 86 Colo. 1. 

Conn,—^Herald Pub. Co. v. Bill, 111 
A. 2d 4—General Motors Corp. v. 
Mulquin, 55 A.2d 732, 134 Conn. 118 
—^New Haven Metal & Heating 
Supply Co. V. Danaher, 21 A. 2d 383, 
128 Conn, 213—McDonald v. City of 
New Haven, 109 A. 176, 94 ^onn. 
403, i0.A.L.R. 193. ' 

Del.—^Ainscow v. Alexander, 89 A.2d 
64, 28 DeLCh. 545, 

D.C.—^Manhattan Co. v. Goldberg, 
Mun.App., 38 A.2d 172. 

Fla.—Local No. 234 of United Ass'n 
of Journeymen and Apprentices of 
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Plumbing and Pipefltting Industry 
of U. S. and Canada v. Henley & 
Beckwith, Inc., 66 So.2d 818—In re 
Adams* Estate, 185 So. 153, 135 Fla. 
139—Miami Laundry Co. v. Florida 
Dry Cleaning & Laundry Board, 183 
So. 759, 134 Fla. 1, 119 A.L.R. 956 
—State ex rel. Landis v. Dyer, 148 
So. 201, 109 Fla. 33—^Jackson Lum¬ 
ber Co. V. Walton County, 116 So. 
771, 95 Fla. 632, appeal dismissed 
49 S.Ct. 338, 279 U.S. 169, 73 L.Ed. 
1011 . 

Ill.—Holmstedt v. Holmstedt, 49 N. 

E.2d 25, 383 Ill. 290. 

Ind.—^Preigy v. Gargaro Co., 60 N. 
E.2d 288, 223 Ind. 342—In re North¬ 
western Indiana Telephone Co., 171 
N.E. 65, 201 Ind. 667. 

Iowa.—In re Disinterment of Body of 
Jarvis, 58 N.W.2d 24, 244 Iowa 1025 
—State V. Bruntlett, 36 N.W.2d 460, 
240 Iowa 338—Vilas v. Iowa State 
Board of Assessment and Review, 
273 N.W. 338r 223 Iowa 604, follow¬ 
ed in 273 N.W. 346, appeal dismiss¬ 
ed 58 act. 38, 302 U.S. 637, 82 L. 
Ed. 496, rehearing denied 58 S.Ct 
136, 802 U.S. 776, 82 L.Ed. 600— 
Brutsche v. Incorporated Town of 
Coon Rapids, 272 N.W. 624, 223 
Iowa 487—Gallamo v. Long, 243 
N.W. 719, 214 Iowa 805. 

Kan.—^Township Board of Ash Creek 
Tp., Ellsworth County v. Robb, 199 
P.2d 521, 166 Kan. 138. 

B:y.—^Kentucky State Fair Board v. 
Fowler, 221 S.W.2d 436, 310 Ky. 
607—^Batesville Casket Co. v. 
Fields, 156 aw.2d 748, 288 Ky. 104 
—Goodpaster v. Kenton & Camp¬ 
bell Benev. Burial Ass’n, 129 S. 
W.2d 1083, 279 Ky. 92—Bankers 
Bond Co. V. Buckingham, 97 S.W. 
2d 696, 266 Ky. 712—Turk v. Mar¬ 
tin, 23 S.W.2d 937, 232 Ky. 479— 
Cravens v. Louisville & N. R. Co., 
222 aw. 930, 188 Ky. 679. 

La.—^Fisher v. Dubroca, 5 La.App. 
563, annulled Fischer v. Dubroca, 
111 So. 710, 163 La. 292. 

Md.—Schmeizl v. Schmeizl, 46 A.2d 
619, 186 Md. 371. 

Mich.—^Lieberthal v. Glens Falls In- 
dem. Co. of Glens Palls, N Y., 24 
N.W.2d 647, 816 Mich. 87. 

Minn.—Mattson v. Flynn, 13 N.W.2d 
11, 216 Minn. 854-^tate v. Emple, 
204 N.W. 572; 164 Minn. 14. - 
Miss.—^Mississippi Baptist Hospital 
V. Holmes, 55 So.2d 142, 214 Miss. 
906, 25 A.L.R.2d 12, suggestion of 
error overruled 60 So.2d 709. 214 
Miss. 906. 

Mo.—State “ v. Dunbar, 280 S.W.2d 
846, 360 Mo. 788—Graczak v. City 
of St Louis. 202 aw.2d 776, 856 
Mo. 586—^Reed v. Jackson County, 
14,2 S.W.2d 862, 846 Mo. 720, cer¬ 
tiorari denied 61 S.<!:t 897, SlI U.S. 
716, 85 LEd.. 466—State ex rel, and 
to Use of Cirese v. Ridge, 188 S.W. 
2d 1012. 8.45 Mo.' 1096—Emery v. 
Holt County, 182^ aW.2d 970, 846 



CONSTITUTIONAL LAW § 154 


16 C.J.S. 

Mo. 22S—State ex reL Crutcher v. 
Koeln, 61 S.W.2d 760. 332 Mo. 1229. 
jjont.—State ex rel. Holt v. District 
Court of First Judicial Dist. in and 
for Lewis and Clark County, 63 P. 
2d 1026, 103 Mont. 438. 
yj H.—^Welch V. Prisbie Memorial 
Hospital, 9 A.2d 761. 90 N.H. 337— 
Brahmey v. Rollins, 179 A. 186, 87 
N.H. 290. 

—State y. W. U. Tel. Co., 80 A.2d 
342, 13 N.J.Super. 172—Relngold v. 
Harper, 72 A.2d 369. 7 N.J.Super, 
625. affirmed 77 A.2d 54, 6 N.J. 182, 
Cohen v. Borougrh of Bradley 
Beach, 50 A.2d 882. 136 N.J.Law 
276—Singer Sewing Mach. Co. v. 
New Jersey Unemployment Com¬ 
pensation Commission, 31 A.2d 818, 
130 N.J.Law 173. 

State Board of Milk Control v. 
Newark Milk Co., 179 A. 116, 118 
N.J.Ba. 604—^Morrow v. Smith, 170 
A. 607, 115 N.J.EQ. 310—Caruso v. 
Caruso, 143 A. 771, 103 N.J.Bq. 487. 
reversed on other grounds 148 A. 
882, 106 N.J.Bq. 130. 

Otten V. Cavalli, 184 A. 442, 14 
N.J.M1SC. 296, 

j^,y.—Waddey v. Waddey, 49 N.E.2d 
8. 290 N.T. 261. 

Pogel V. Bolet, 91 N.X.S.2d 642, 
194 Misc. 1019—Kuhn v. Curran. 
66 N.Y.S.2d 737, 184 Misc. 788—1 
Troilo V. Valentine, 40 N.Y.S.2d 442. 
179 Misc. 964—Hersog v. Stern, 266 
N.Y.S. 72, 148 Misc. 25, reversed on 
other grounds 267 N.Y.S. 968, 240 
App.Div. 881, reversed on other 
grounds 191 N.E. 23. 264 N.Y. 879. 
certiorari denied 66 S.Ct. 112, 293 

U. S. 697, 79 L.Ed. 690—^People on 
Complaint of Harris v. Horowita, 
247 N.Y.S. 365, 138 Misc. 794. 

Chiara v. McGoldrick, 124 N.Y.S. 
2d 309. 

N.C.—^Wachovia Bank & Trust Co. v. 
Green, 73 S.E.2d 879, 236 N.C. 654 
—State V. Harris. 6 S.E.2d 854, 216 
N.a 746, 128 A.L.R. 668—Smith v. 
Bryant. 183 S.B. 276. 209 N.C. 213. 
N.D.—James v. Young. 43 N.W.2d 
692, 77 N.D. 461, 20 A.L.R.2d 1086. 
Ohio.—Village of Indian Hill v. At¬ 
kins. 93 N.E.2d 22. 153 Ohio St. 562. 
Ohio-Midland Light & Power Co. 

V. Columbus & Southern Ohio Elec. 
Co., Com.Pl., 123 N.E,2d 675—Amer¬ 
ican Committee on Maternal Wel¬ 
fare V. City of Cincinnati, 6 Ohio 
Supp. 425. 

Or.—State v. Goesser, 280 P.2d 854 
—^Landgraver v. Emanuel Lutheran 
Charity Board. 280 P.2d 301—State 
▼. Blount, 264 P.2d 419, 200 Or. 85, 
certiorari denied, Blount v. State 
of Or., 74 S.Ct. 711, 347 U.S. 962. 
98 L,Ed. 1105—City of Portland v. 
Duntley, 203 P.2d. 640, 186 Or.. 365 
—State v. Stannard, 166 P. 671, 84 
Or. 460. 

P4.—Boyd V. Smith,; 94 A,2d 44, 872 
Pa. 306—Bond v. City of Pitts¬ 
burgh, 84 A.2d 328, 368 Pa. 404— 
Mamlin Genoe, 17 A.2d 407, 340 


Pa. 320—^Retirement Board of Alle¬ 
gheny County V. McGovern, 174 A. 
400, 316 Pa. 161—^Tragesser v. Coop- 
er, 169 A. 376. 313 Pa. 10—Common¬ 
wealth V. Hall, 140 A. 626, 291 Pa. 
341. 58 A.L.R. 1023—Pogelsville & 
Trexlertown Electric Co. v. Penn¬ 
sylvania Power & Light Co., 114 A. 
822, 271 Pa. 237. 

IJetropolitan Edison Co. v. Pub¬ 
lic Service Commission, 191 A. 678, 
127 Pa.Super. 11. 

■R.I.—Kenyon v. United Electric Rys. 
Co., 151 A. 5. 51 R.L 90—Baxter 

V. Tripp, 12 R.L 310. 

S.C.—Caldwell v. McMillan, 77 S.E. 

2d 798, 224 S.C. 150. 

S.D.—Loffer v. Gibbs, 226 N.W. 561, 
66 S.D. 421. 

Tenn.—Cooper v. Nolan, 19 S.W.2d 
274. 169 Tenn. 379. 

Tex.—^Nueces Valley Townsite Co. v. 
San Antonio, U. & G. R, Co., 67 S. 

W. 2d 215, 123 Tex. 167—Brammer 
V.. Wilder, 67 S.W.2d 571. 122 Tex. 
247—St. Regis Candies v. Hovas. 
3 S.W.2d 429, 117 Tex. 313. 

Texas & N. O. R. Co. v. Stewart, 
Civ.App.,.248 S.W.2d 177—J. Wein- 
garten, Inc., v. Sanchez, Civ.App., 
228 S.W.2d 303—Scarborough v. 
Payne, Civ.App., 198 S.W.2d 917, 
error refused—Gulf, C. & S. P. Ry. 
Co. V. Pearlstone Mill & Elevator 
Co.. Civ«App., 87 S.W.2d 299, re¬ 
versed on other grounds, Com.App., 
53 S.W.2d 1001. 

Va.—Board of Sup*rs of Elizabeth 
City County v. State Milk Commis¬ 
sion, 60 S.E.2d 85, 191 Va. 1, appeal 
dismissed 71 S.Ct. 198, 340 U.S. 881, 
95 L.Ed. 640. 

Wash.—^Frach v, Schoettler, 280 P.2d 
1038—Gazzam v. Building Service 
Emp. Intern. Union, Local 262. 188 
P.2d 97. 29 Wash.2d 488, 11 A.L.R.2d 
1330—Spokane County v. City of 
Spokane. 287 P. 677, 156 Wash. 704 
—Spokane County v. City of Spo¬ 
kane, 287 P. 675, 166 Wash. 393. 

Wis.—^Madison Metropolitan Sewer¬ 
age Dist. V. Committee on Water 
Pollution. 60 N.W.2d 424. 260 Wis. 
229—^Fidelity Sav. Bank v. Aulik, 
82 N.W.2d 613, 252 Wis. 602, fol¬ 
lowed in 32 N,W.2d 615, 252 Wis. 
606—^Lasecki v. Kabara, 294 N.W. 
83, 236 Wis. 646, 130 A.L.R 883— 
State ex rel. Anderson v. Barlow. 
292 N.W. 290. 235 Wis. 169—Madden 

V, Reeve, 288 N.W. 319. 230 Wis. 468 

—^In re Kuplen’s Estate, 244 N.W. 
623, 209 Wis. 178—City of Milwau¬ 
kee V. Railroad Commission, 240 
N.W. 166, 206 Wis. 339—Graef v. 
Kanouse, 238 N.W. 877,- 205 Wis. 
697—State v. Belden, 236 N.W. 542, 
205 Wis. 158—Bergsteln v. Popkin, 
283 N.W. 672, 202 Wis. 626—Jess- 
ner v. State. 281 N.W. 634, 202 Wis. 
184, 71 A.L.R, 1005—Wllsou v. 

Evangelical Lutheran Church of 
Reformation of Milwaukee, 230 N.* 

W. 708, 202 Wis, 111—Aberjg v. Moe. 
226 N.W. 801, 198 Wis. 849, appeal 
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dismissed and certiorari denied Moe 
V. Aberg, 60 S.Ct. 69, 280 U.S. 622, 
74 L.Ed. 690—Wait v. Pierce, 209 
N.W. 475. 191 Wis. 202, 48 A.L.R. 
278, affirmed 210 N.W. 822, 191 Wis. 
202, 48 A.L.R. 276—State v. Smith. 
200 N.W. 65. 184 Wis. 455. 

12 C.J. p 890 note 39. 

(2) However, where an alteration 
in public policy on any point of gen¬ 
eral interest has actually taken 
place, and Is indicated by long-con¬ 
tinued change of conduct on the part 
of the people affected, when such a 
change has become practically uni¬ 
versal, the courts may recognize this 
fact and declare the governing pub¬ 
lic policy accordingly. 

Pa.—Mamlin v. Genoe. 17 AL.2d 407, 
340 Pa. 320—Commonwealth v. 
Hall, 140 A. 626, 291 Pa. 341, 58 A, 
L.R. 1023. 

(3) Courts have power to deter¬ 
mine what is against public policy 
in a proper case. 

Pa.—Commonwealth ex rel. McCreary 
V. Major, 22 A.2d 666. 343 Pa. 355. 

(4) Legislative declarations of pub¬ 
lic policy are subject to judicial scru¬ 
tiny if they contravene constitutional 
limitations. 

Ky.—Kenton & Campbell Benev, Bur¬ 
ial Ass*n V. Goodpaster, 200 S.W.2d 
120, 304 Ky. 283. 

Pa.—^Metropolitan Edison Co. v. Pub¬ 
lic Service Commission, 191 A. 678, 
127 Pa.Super. 11. 

“Suitable” laws 

Whether a statute is a ^'suitable 
law" within a constitutional provi¬ 
sion prohibiting the manufacture or 
sale of alcoholic liquors and provid¬ 
ing that suitable laws shall be en¬ 
acted for the enforcement thereof, is 
a question for the legrislature, not 
reviewable by the courts if the stat¬ 
ute has a real relation to the sub¬ 
ject. 

Fla.—^Marasso v. Van Pelt, 81 So. 529, 
77 Fla. 432. 

truusualness 

(DA statute should not be de¬ 
clared uncontitutional because it is 
novel, revolutionary, and unusual, or 
because court may not agree with 
absolute justice of statute. 

N.Y.—Gregg v. Personal Finance Co. 
of New York. 298 N.Y.S. 266, 164 
Misa 392. 

(2) That legislation is novel re¬ 
quires special scrutiny, but not con¬ 
demnation. 

Cal.—^People v. Sacramento Drainage 
Dist, 103 P. 207, 165 Cal. 373. 

Whether evil exists, and what 
means should be adopted to prevent 
it, is a question for legislative de¬ 
termination and will not be Inter¬ 
fered with by the courts unless vio¬ 
lative of constitutional limitations. 
U.S.—Stafford v, Wallace, Ill., 42 S. 
CL 397, 268 U.S. 495, 66 KEd. 786, 
23 A.L.R. 229. 
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the courts may inquire into such matters where 
necessary as an aid to proper interpretation.® 

The rule that the courts will not interfere with 
the legislative branch of the government by an in¬ 
quiry into the justice, wisdom, policy, necessity, or 
expediency of an enactment has been applied in nu¬ 
merous instances and to widely variant subject mat¬ 
ter, such, among others, as laws relating to admin¬ 
istrative procedure;®-®® adoption of children;^ 
aerial navigation;^-® agrriculture,^-^® including the 
extension of farm credits,® the expediency of an 
agricultural adjustment act,® the wisdom of pro- 
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visions as to cooperative marketing contracts,the 
provision of marketing facilities,lt the imposition of 
regulations as to fertilizers^® or as to standard con¬ 
tainers. for fruit ji® aliens, such as immigration 
laws,i* deportation,!® and exclusion,'!® enemy 
aliens,!®-® and prohibitions against employment of 
aliens on public works;!®-!® animals, including reg¬ 
ulations as to eradication of disease,!! the transpor¬ 
tation and disposal of dead animals,!® and regula¬ 
tions as to grazing,!® brands,®® keeping,®! or the 
payment for injuries by dogs;®® apped and error;®* 
army and navy, such as emoluments to o£Bcers,®< 


Ill,—^People V- Billardello, 149 X.B. 
781, 319 IlL 124, 42 A.L.R. 1146— 
Stewart v. Brady, 133 N.EL 310, 300 
IIL 425. 

6. OLia—State v- Industrial Com¬ 
mission of OlUo, 143 N.B. 574, 110 
Ohio St. 271. 

Xntent as to sixl>se<in^t legislation 
Courts are justified In considering 
the policy of particular legislation 
In determining the legislative intent 
in subseauent legislation which may 
affect such policy. 

Wash.—State ex rel. Trenholm v. 
Telle, 25 P.2d 569, 174 Wash. 647. 
adhered to 28 P.2d 1119, 174 Wash. 
547. 

6.50 U.S.—Wong Tang Sung v. Mc¬ 
Grath, App-D.C., 70 act 445, 33^9 

U. a 33, 94 L.Ed. 616, modified on 
other groTinds 70 S.Ct 664, 339 U. 
S. 908, 94 UBd. 1336. 

7. X.T.—^People ex reL Strohsahl v. 
Strohsahl, 222 N.T.a 319, 221 App. 
Div. 86. 

Wls.—^In re Ries’ Estate, 60 N.W., 
2d 397, 259 Wis. 453, 

7.5 tJ.S.—Delta Air Dines v. Sum- 
merfield, App.D.G., 74 S,Ct 350, 
347 U.a 74, 98 L-Bd. 613, 

7.10 Idaha—Dahl v. Wright 139 P. 
2d 754, 65 Idaho 130. 

8 . S.D. — Schaaf Vi South Dakota 
Rural Credit Board, 164 N.W. 964, 
39 aD. 377. 

9. U.S,—Wickard v. Pllbum, Ohio. 
63 act 82, 817 U.a 111, 87 D.Ed. 
122 . 

Zazbve ▼. U. S., C.C.A.I1L, 162 P. 
2d 443, reversed on other grounds 
68 act 1284, 334 U.a 602, 92 L..Ed. 
1601, rehearing denied 69 S.Ct 12, 
335 U.S. 837, 93 DEd. 889—Crull 

V. Wlckaxd, aCLAKy.,, i87 P.2d 
406. 

U. a V. Morelock, D.C.Md., 124 
P.Supp. 932—Mulford v. Smith, D. 
C.Ga., 24 F.Supp. 919, affirmed 69 
S.Ct 648, 307 U.S. 38, 83 L.Ed. 
1092—^La Croix v. U. S., D.C.Tenn., 
11 F.Supp. 817, appeal dismissed, 
aOA., 85 F.2d 569. 

10. Wash.—Northw^t Hay A^’n y, 
Hanson, 236 P. 561^ Wa^ 47. 


11. N.C.—Bickett V. State Tax Com¬ 
mission, 99 as. 416, 177 N.C. 483. 

12. U.S.—National Fertilizer Ass*n 
V. Bradley, D.C.S.a, 18 F.Supp. 
268, affirmed 67 S.Ct 748, SOI U.S. 
178, 81 D.Bd. 990. 

13. U.S.—^Pacific States Box & Bas¬ 
ket Co. V. Gehlar, D.C.Or., 9 F. 
Supp. 341, affirmed Pacific States 
Box & Basket Co. v. White* 66 S. 
Ct 169, 296 U.S. 176, 80 L.Ed. 138, 
101 A.L.R. 863. 

lA u.a^u. a V. Orth, D.C.S.C., si 
F.Supp. 682, reversed on other 
grounds, CC.A., 142 F.2d 969-^ 

U. S.. ex reL Fortmueller v. Com¬ 
missioner of. Immigration, Ellis Is¬ 
land, New Tork Harbor, D.C.N.T., 
14 F.Supp. 484. 

Fusae Tamamoto v. Dulles, D. 
C.Hawali, 16 F.R.D. i95. 

15. U.S.—Harisiades v. Shaughnessy, 
N.T., 72 act 512, 842 U.S. 680, 96 
LuEd. 686, rehearing denied 72 S. 
Ct 767, 843 U.S. 936, 96 D.Bd. 1344, 
and Coleman v. McGrath, 72 S.Ct 
768, 343 U.S. 936, 96 D.Ed. 1344. 

Marcello v. Ahrens, C.A.Lra., 212 
F.2d 830, certiorari. granted Mar¬ 
cello V. Bonds, 75 S.Ct 39, 848 U.a 

805, 99 Li.Ed. - —The Conte 

.Grande, D.C.N.T., 53 F.2d 476 -tBx 
parte Masuda Tatsumi, D.C.CaJ., 
49 P.2d 935, affirmed, C.C.A., Tat¬ 
sumi Masuda v. Nagle, 55 F.2d 623. 

Ex parte Bribes, D.C.Cal., 49 F. 
Supp. 292, affirmed, C.C.A., Bridges 

V. Wixon, 144 .F.2d 927, reversed 
on other grounds 66 S.Ct 1443, 826 

U. S. 135, 89 DJEd. 2108. - 

10. U.S.—Kaichiro Suglmoto v. Na¬ 
gle, C.C.A.Cal., 38 F.2d 207, certio¬ 
rari denied 60 S.Ct 851, 281 U.S. 
746, 74 LuBd. 1168. 

16.5 HL—Orme v. Northern Trust 
Co.. 102 N.B.2d 835, 410 Tlh 836, 
certiorari denied Von Haxdenherg 

V. McGrath; 72 S.Ct. 677r343 U*S. 
921, 96 )u.Bd. 1334. . 

10;i6 U.S.-^Rok V. liegg, D.aCaL, 
27 F.Supp.'•248. 

17. Ala-—^Dodd ▼. Co mmi ss i oner* 
Court of St Clair County, 8.2 So. 
521. 208 Alsu 271. 


Ark.—State ex reL Hale v. Dawson, 
205 S.W.2d 204, 212 Ark. 233. 
Cal.—Patrick v. Riley, 287 P. 455, 
209 CaL 350. 

Alfonso Bros. v. Brodk, 84 P.2<i 
615, 29 CaLApp.2d 26. 

Va.—^Toder v. Givens. 18 S.E.2d 380, 
179 Va. 229—Stickley v. Givens, 
11 S.E.2d 631, 176 Va. 548. 

WaBh.—^Hacker v. Barnes, 7 P.2d 607, 
166 Wash. 558, 80 A.D.R. 1212. 

1& Ind.—State v. Clason, 12 N.E. 
2d 750, 213 Ind. 461, rehearing de¬ 
nied 18 N.B.2d 307, 213 Ind. 461. 

19. Ariz.-Hancock v. State, 254 P. 
225, 31 Ariz. 389. 

20. Nev.—Park V. I$tate. 178 P. 889. 
42 Nev. 386. 

21. D.C.—^Pilchlynn v. District of 
Columbia, 86 App.D.C 69. 

22 L 'Ey.—^Nichols v. Dogan, 213 S. 

W. 181, 184 Ky. 711. 

23. Mo.—State ex reL WUkerson v. 
Sklnker. 126 S.W.2d 1156, 344 Mo. 
359, 122 A.D.R. 532. 

N.H.—State v. Hampton Water 
Works Co., 18 A.2d 765, 91 N.H. 
278, rehearing denied 19 A.2d 435, 
.91 N.H. 278. . . 

Or,;—Schgefer v. Montgomery Ward 
& Co., 120 P.2d 2.36, 167 Or. 679. 
Tex.—^Beacon Dumber Co. v. Brown, 
Com^App., 14 S.W.2d 1022. 

Sloan v. Richey, ClvA.pp., 143 
S.W.2d 118, error dismissed, judg¬ 
ment correct—^Antner v. State, Civ. 
App., 114 S.W.2d 640. 

Wash.—Greene v. Devlnson, 206 P. 

960, 120 Wash. 111. 

Appeals in workmen’s oonipensation 
oases 

S..C.—^McDonald v. Palmetto Theaters, 
11 S.B.2d 444. 196.S..a 88—Bannis¬ 
ter V-. Shepherd, 4"'SJB.2d 7, 191 S. 
C. 166. 

Appeals from rnliiMBrz granting or de- 
wyfttflf TUiemployment oomp^DUMition 
W.Va.—Wilson v. Hlx, 65 S.B.2d 717, 
136 W.Va. 69. 

24. - U.S.-T-Baker v. U, R, CClAJPuer- 

“to Rico, 27 ^.2d 863, x^brari de¬ 
nied U, S. *v. Baker, 49 S.Ct 185, 
278 U.S. 666, 73 DJQd. 66}^ .. 
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provisions for a selective draft,or for bonuses^® 
or loans27 to soldiers, military and veterans 
codes,2’^*® and veterans preferences.27.io 

The rule has also found application to laws relat¬ 
ing to attachment attorney and client attor¬ 
ney general;®® bankruptcy®®*® or insolvency;®®*i® 
banks and banking,®^ such as requiring depositors to 
guard agfainst forged indorsements,®® providing for 
participation in depositors’ guaranty fund,®® or for 
stockholders’ liability,®^ or for liquidation and dis- 
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tribution of assets of insolvent banks;®® barbers;®® 
beneficial associations ;®'^ bridges;® ® brokers;® ® 
building and loan associations;®®*® carriers;^® cer¬ 
tiorari chain stores;^® chattel mortgages;^® chi¬ 
ropractors;^^ civil rights and colleges and imi- 
versities.^S 

It has found further application to laws pertaining 
to commerce and trade, such as regulation of inter¬ 
state commerce,^® powers of interstate commerce 


25- TT.S.—Oara v- XT. S., C.A.Ohio, 
178 P.2d 38, affirmed 71 S.Ct. 87, 
340 TJ.S. 857, 95 LuSd. 628, rehear¬ 
ing denied 71 S.Ct. 203, 340 XJ.S. 
893, 95 LkEd. 647. 

Droste v. Nash-Kelvlnator Corp., 
B.aMlch., 64 P.Supp. 716—U. S. v. 
Cornell, B.C.Idaho, 36 F.Supp. 81. 

U. S. V. Bell, D.CN.T., 248 P. 
992. 

OoflUfoientions ohjeotoxa 
XJ.S.—Weightman v. XT. S., C.CA.N. 
H.. 142 F.2d 188. 

XT. S. V. Steinel, B.CConn., 70 P. 
Supp. 966, 

MBootors’ Draft Daw" 

XJ.S,—^Bertelsen v. Cooney, C.A.Tex.. 
213 P.2d ^76, certiorari denied 75 
S.Ct 81, 348 U.S. 856, 99 L.Ed. 
—i rehearing denied 75 S.Ct 205, 
348 XT.S. 890, 99 L.Bd.- 

26. Wis.—State v. Johnson, 175 N. 
W. 589, 170 Wis, 218, 7 A-UR. 1617. 

27. N.C.—^Hlntop V. Lacy, 137 S.E. 
669, 193 K.a 496. 

27.8 Cal.—Martin v. RUey, 128 P.2d 
488, 20 CaL2d 28. 

27.10 IT.S.—Hilton v. SulUvan, App. 
D.C., 68 S.Ct 1020, 384 XT.S. 822, 
92 L.Ed. 1416. 

Conn.—State ex reL Higgins v. dvil 
Service Commission of City of 
Bridgeport, 90 A2d 862, 139 Conn. 
102 . 

D.a—MitcheU v. Cohen, 160 P.2d 916, 
82 XT.S.App.D.C. 83, reversed on 
other grounds 68 S.Ct 518, 333 
XJ.S. 411, 92 L.Ed. 774. 

2a XI.S.-^Brown ▼. Beckham, C.C. 
AKy., 137 P.2d 644, certiorari de¬ 
nied 64 S.Ct 430, 820 U.S. 303, 88 
LEd. 486. 

Mont—^Mleyr . v. Pederal Surety Co. 
of Davenport, Iowa, 34 P.2d 932, 
97 Mont. 603, certiorari granted 
dark V. Williard, ,55 S.Ct 118, 2,93 
TT.a 546, 79 L.Ed. 650, affirmed 55 
S.Ct 356, 294 U.S. 211, 79 L.Ed. 
866, 48 A.I 4 .R. 347. 

29. Ariz.^In re Miller, 244 P. 376, 
29 Arlz. 582. 

N.J.—^Perraro v. City Hall Garage, 
109 A. 858, 94 NJr.Law 209. 

30. N.T.—People ex reL Rand v, 

Craik, 186 N.TIR, 870, 196 AppJDlv. 
350, reversed on other grounds 131 
NJB. 894, 231 N.T. 216. " 


30.6 U.S,—Kalb v. Peuerstein, 60 S. 
Ct 343, 308 U.S. 433, 84 L.Ed. 370, 
conformed to 291 N.W. 840. 234 
Wis. 507—Kalb v. Luce. 60 S.Ct 
343, 308 U.S. 433, 84 L.Ed. 370, con¬ 
formed to 291 N.W. 841, 234 Wia 
509. 

80.10 Md.—Stewart v. Union Bank 
of Maryland, 7 Gill 439. 

32 CJ. p 814 note 7. 

3L Ill.—People V. Mueller. 185 N. 
E. 239, 352 IlL 124, appeal dis¬ 
missed Mueller v. People of State 
of Illinois, 63 S.Ct 794, 289 U.S. 
711, 77 L.Bd. 1465. 

N.T.—Requa v. White, 9 N.Y.S.2d 
863, 170 Misc. 29. 

32. Cal.—Atwell v. Mercantile Trust 
Co. of California, 272 P. 799, 95 
CaLApp. 338. 

33. Tex.—^Pfrst State Bank of Paris 

V. Collier. ClvJSipp., 27 S.W.2d 319. 

34. CaL—^Rainey v. Michel, 67 P.2d 
932, 6 Cal.2d 259, 106 AL.R. 148. 

35. Iowa.—^Leach v. Exchange State 
Bank, 203 N.W. 31, 200 Iowa 185. 

N.J.—^In re New Jersey Title Guaran- 
. tee & Trust Co., 40 A2d 557, 136 
N.J.Bq, 68. 

39. Tex.—Gerard v. Smith, Civ.App., 
62 S.W.2d 847, error refused. 

37. Ala.—Ware Lodge No. 435, A P. 
ds A M., V. Harper, 182 So. 59, 236 
Ala. 334. 

Tex.—Coxpus Juris Secundum cited in 
District Grand Lodge No. 25 G. 

U. OrdeiT of O. P. v. Jones, 160 
S.W.2d 915, 922, 138 Tex. 537. 

38. Ark, —Arkansas Foundry Co. v. 
Stanley. 233 S.W. 922. 150 Ark. 127. 

N.H.—City of Laconia v. Boston & 
M. R. R, 128 A 350, 81 N.H 408. 
Tex.—^EUghway Commission of Texas 

V. Vaughn, Civ.App., 288 S.W. 876. 
12 C.J. p 891 note 64. 

39 . N.T,—People v. Dom, 46 N.T.S. 
2d 355, 181 Misc. 388. 

Wis.—State V. Grootemaat, 231 N. 

W. 628, 202 Wis. 155. 

39.5 OkL—Lefors v. Miami Building 
& Loan Ass’n, 130 P.2d 997, 191 
OkL 412. 

40 . Pa.—Commonwealth v. Guseman, 
35 Pa.Dist. & Co. 637, 2 T^.L. 
J. 128. 


Tenn.—^New River Lumber Co. v. 
Tennessee Ry. Co., 238 S.W. 867, 
145 Tenn. 266. 

41. Tex.—^Poole v. Pierce-Fordyce 
Oil Ass»n, Civ.App., 209 S.W. 706. 

42. Pla.—State ex rel. Landis v. S. 
H. Kress & Co., 155 So. 823, 115 
Pla. 189. 

43. IlL—^Lyons v. People’s Bank of 
Lexington, 147 N.E. 398, 317 Ill. 

44. 

44. S.C.—State v. Barnes, 112 S.B. 
62, 119 S.C. 213. 

Utah.—Board of Medical Examiners 
of Utah V. Blair, 196 P. 221, 57 
Utah 616. 

44.5 Ohio.—^Fletcher v. Coney Island, 
Coin.PL, 121 N.E.2d 574. 

45. Kan.—State ex reL Patzer v. 
Board of Regents of State of Kan¬ 
sas, 207 P.2d 878, 167 Kan. 687. 

S.D.—State ex rel. Bryant v. Dolan, 
249 N.W. 923, 61 S.D. 680. 

46. U.S.—American Communications 
Ass’n, CLO., V. Douds, N.T., 70 
S.Ct. 674, 339 U.S. 382, 94 L.EdL 
925, rehearing denied 70 S.CL 1017, 
two cases, 339 U.S. 990, 94 L.Ed. 
1391—U. S. V. PetrUlo, HL, 67 S.Ct. 
1538, 332 U.a 1, 91 L.Bd. 1877— 
U. S. V. American Union Transport, 
N.T., 66 act. 644, 827 U.S. 437, 
90 KBd. 772—U. a v. Carolina 
Freight Carriers Coip., N.C., 62 S. 
Ct 722 , 315 U.a 476, 86 L.Bd. 971 
—^U. S. V. Darby, Ga., 61 S.Ct. 
451, 812 U.S. 100, 657, 85 L.Bd. 609, 
182 AL.R 1430—Mulford v. Smith, 
Ga., 59 act 648, S07 U.a 88, 83 L. 
Ed. 1092. 

Thatcher v. Tennessee Gas 
Transmission Co., CLALia., 180 F. 
2d 644, certiorari denied 71 S.Ct 
66. 340 U.S. 829, 95 L.Bd. 609— 
Carolene Products Co. v. Evaporat¬ 
ed Milk Ass’n, C.CA.I1L, 93 P.2d 
202 . 

State of New York v. U. S., D. 
C.N.T., 65 P.Supp. 856, affirmed 67 
act 1207, 831 U.a 284, 91 L.Ed. 
1492, rehearing denied 67 S.Ct 

1527, 831 U.a 866, 91 L.Bd. 1870, 
and Hildreth v. U. S., 67 S.Ct 

1528, 331 U.a 866, 91 L.Ed. 1871 
—Chapman v. Home Ice Co., D.C. 
Tenn., 43 P.Supp. 424, reversed on 
other grounds, O.C.A, 136 P.2d 853, 
certiorari denied 64 aCt 72, 320 
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commission curbing of unrestrained and harmful vention of piracy of styles or designs.Bl prevention 
competition,<8 provisions of fair trade acts,” pre- of restraint of trade,62 or control of the issuance of 
vention of price cutting,6® price control,^®-® pre- 


tr.s. 761, 83 r,.Ed. 464—Carolene 
Products Co. of Litchfield, Ill., v. 
Wallace, D.aD.C., 27 P.Supp. 110, 
affirmed 59 S.Ct 1033, 207 U.S. 
612, 83 LEd. 1495—Valvollne Oil 
Co. V. U. S., D.C.Pa., 25 P.Supp. 
460, affirmed 60 S.Ct. 160, 308 U. 
S. 141, 84 KEd. 151—U. S. v. Wil- 
shire Oil Co., D.C.Cal., 9 P.Supp. 
396, appeal dismissed, C.C.A., Wll- 
shire Oil Co. v. U. S.. 77 P.2d 1022 
—^Richmond Hosiery Mills v. Camp, 
l>.C.Ga., 7 P.Supp. 139, affirmed, C. 
CA., 74 P.2d 200. 

Neb.—Hanson v. Union Pac. R. Co., 
71 N.W.2d 526, 160 Neb. 669—^Pur¬ 
chase V. State, 191 N.W. 677, 109 
Neb. 457. 

A7m U.S.—^Proeber-Nor fleet, Inc., v. 
Southern Ry. Co., D.C.Ga., 9 P. 
Supp. 409. 

48. U.S.—^Nebbla v. People of State 
of New York, N.T., 54 S.Ct. 605, 
291 U.S. 502, 78 LEd. 940, 89 A.L.R. 
1469. 

Miles Laboratories v. Seigrnlous, 
D.C.S.C., 30 P.Supp. 549. 

Ariz.—State v. Walgrreen Drugr Co., 
113 P.2d 650, 57 Ariz. 308. 

Cal.—Serve Yourself Gasoline Sta¬ 
tions Aj3S*n V. Brock, 249 P.2d 545, 
39 CaL2d 813, appeal dismissed 73 
S.Ct. 1130, 345 U.S. 980, 97 L.Ed. 
1394. 

Pa.—Commonwealth v. Zasloff, 8 A.2d 
801, 137 Pa.Super. 96, affirmed 13 
A.2d 67, 338 Pa. 457, 128 A.L.R. 
1120 . 

Wash.—State v. Sears, 103 P.2d 337, 
4 Wa.sh.2d 200. 

Wyo.—State v. Lansrley, 84 P.2d 767, 
53 Wyo. 332. 

Bltnininotts Goal Act 

U.S.—Stmshine Anthracite Coal Co. 

V. Adkins, Ark., 60 S.Ct. 907, 310 
U.S. 881, 84 LEd. 1263. 

City of Atlanta v. National Bi¬ 
tuminous Coal Commission, D.C.D. 
C., 26 P.Supp. 606, affirmed City of 
Atlanta v. Ickes, 60 S.Ct. 170, 308 
U.S. 517, 84 L.Ed. 440. 

49 . U.S.—Schwegrmann Bros. Giant 
Super Markets v. Eli Lilly & Co., 
C.ALa., 205 P.2d 788, certiorari de¬ 
nied 74 S.Ct. 71, 346 U.S. 856, 98 
L.Ed. 869, rehearing denied 74 S. 
Ct 217, 346 U.S. 905, 98 L.Ed. 404. 

CaL—^Mering v. Yolo Grocery A Meat 
Market, App., 127 P.2d 985. 

N.J.—Hoffmann-La Roche, Inc. v. 
Weissbai^ 88 A.2d 238, 19 N.J. 
Super. 210, affirmed Johnson & 
Johnson v. Charmley Drug Co., 95 
A.2d 391. 11 N.j. 626, and Hofifman- 
La Roche, Ina v. Weissbard, 95 A. 
2d 398, 11 N.J. 541. 

N.Y.—General Elec.' Co. v. Masters, 
Inc., 120 N.E.2d 802, 307 N.Y. 229. 
appeal dismissed Masters, Inc. v. 


General Electric Co., 76 S.Ct 216, 

848 U.S. 892, 99 L.Ed.-^Lionel 

Corp, V. S. Klein on the Square, 120 
N.E.2d 802, 307 N.Y. 229, appeal 
dismissed S. Klein on the Square 

V. Lionel Corp., 75 S.Ct. 88, first 

case. 348 U.S. 860, 99 L.Ed.-cer¬ 

tiorari denied 75 S.Ct. 88, second 

case, 848 U.S. 860, 99 L.Ed.- 

Ra 3 £or Corp. v. Goody, 120 N.E.2d 
802, 307 N.Y. 229, certiorari de¬ 
nied Goody V. Raxor Corp., 75 S: 
Ct. 88, 348 U.S. 863, 99 L.Bd. - 

Pogel V. Bolet, 87 N.Y.S.2d 471, 
194 Misc. 643—Guerlain, Inc., v. P. 

W. Woolworth Co.. 9 N.Y.S.2d 886. 
170 Misc. 160—Calvert Distillers 
Corporation v. Nussbaum Liquor 
Store, 2 N.Y.S.2d 320, 166 Misc. 342 
—^Doubleday, Doran & Co. v. R. H. 
Macy & Co., 284 N.Y.& 633, 168 
Misc. 267, affirmed 199 N.E. 409, 269 
N.Y. 272, 10$ AL.R. 1325. 

N.C.—^Bly Lilly & Co. v. Saunders, 
4 S.B.2d 528, 216 N.C 163, 126 A. 
L.R. 1308. 

Okl,—^Adwon v. Oklahoma Retail Gro¬ 
cers Ajss’n, 228 P.2d 376, 204 OkL 
199—^Englebrecht v. Day, 208 P.2d 
538, 201 Okl. 585. 

Or.—^Borden Co. v. Schreder, 185 P. 
2d 581, 182 Or. 34. 

Wis.—State v. Ross, 48 N.W.2d 460, 

269 Wls. 379, 

Dispositioii of war snzplns goods 
Question whether, in the interest 
of an efficient and advantageous dis¬ 
posal of war surplus goods, exemp¬ 
tion of such goods from the Pair 
Trade Act is desirable, belongs sole¬ 
ly to the province of the legisla¬ 
ture. 

Cal.—Sterling Drug r. Beneitar, 221 
P.2d 965, 99 CaLApp.2d 393. 

50t. U.S.—^Hills Bros. v. Federal 
Trade Commission, C.C.A., 9 F.2d 
481, certiorari denied 46 S.Ct. 471, 

270 U.S. 662, 70 L.Ed. 787. 

N.M.—^Arnold v. Board of Barber Ex¬ 
aminers, 109 P.2d 779, 45 N.M. 57. 
N.Y.—^Port Chester Wine & Liquor 
Shop V. Miller Bros. Fruiterers, 1 
N.Y.S.2d 802, 253 App.Div. 188, af¬ 
firmed 6 N.Y.S.2d 147, 254 App.Div. 
780, affirmed 29 N.E.2d 253, 281 N. 
Y. lOL 

50A U.S.—^Thomas Paper Stock Co. 
V. Porter, EmA.pp., 66 S.Ct. 884, 328 

U. S. 50, 90 L.Bd. 1078—Penn Dai¬ 
ries V. Milk'Control Commission of 
Pennsylvania, Pa., 63 S,Ct. 617, 
318 U.S. 261, 87 L.Bd. 748—U. a 

V. Socony-Vacuum Oil Co., Wis., 
60 act. 811, 810 U.S. 160, 84 L. 

, Ed. 1129,, rehearing denied .60 S. 
Ct. 1091, two cases, 310. US. 658, 
84 L.Ed. 1421. 

Porter v. Granite State Packing 
Co., aaA.N.H., 165 P.2d 786^, 
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Bowles V. Nu Way Laundry Co., 
C.C.A.Okl., 144 P.2d 741, certio¬ 
rari denied 66 aCt. 431, 323 US. 
791, 89 L.Ed. 681—Midland Co-op. 
Wholesale v. Ickes, C.CJL8, 125 
P.2d 618, certiorari denied 62 S. 
Ct. 1045, 816 US. 678, 86 L.Ed. 1748, 
rehearing denied 62 S.Ct. 1289, 815 
U.S. 712, 86 L.Ed. 1777, rehearing 
denied Midland Cooperative Whole¬ 
sale, Inc. V. Ickes, 63 S.Ct. 67, 317 
US. 706, 87 L.Ed. 563. 

Porter V. City of Charleston, D* 
C.W.Va., 66 P.Supp. 224, affirmed, 
C.C.A., 155 P.2d 209—^Bowles v. 
Aimerican Distilling Co., D.C.N.Y., 
62 P.Supp. 16—^Bowles v. Rock, D* 
C.Neb., 55 P.Supp. 865* 

Ala.—^Klttrell v. Hatter, 10 So.2d 827, 
243 Ala. 472. 

D.C.—City of Atlanta v. National Bi¬ 
tuminous Coal Commission, D.C, 
26 P.Supp. 606, affirmed City of 
Atlanta v. Ickes, 60 S.Ct. 170, 808 
US. 517, 84 L.Ed. 440. 

IlL—^Regan v. Kroger Grocery 8b Bak¬ 
ing Co., 54 N.E.2d 210, 386 IlL 284. 
Iowa.—^May*s Drug Stores v. State 
Tax Commission, 45 N.W.2d 245, 
242 Iowa 319. 

N.J.—Stuyvesant Town ▼. Llgham, 
111 A.2d 744, 17 N.J. 473. 

N.Y.—^Teeval Co. v. Stem, 93 N.B.2d 
884, SOI N.Y. 846, certiorari de¬ 
nied 71 S.Ct. 122, two cases, 349 
US. 876, 96 LEd. 637, 71 S.Ct 124, 
340 US. 876, 96 LEd. 637, Jawrow- 
er V. Leighton, 71 S.Ct. 125, 849 

U. S. 876, 96 LEd. 637 and Leighton 

V. Jawrower, 71 S.Ct. 126, 340 US^ 
876, 95 LEd. 637. 

Port Chester Wine & Llquob* 
Shop V. Miller Bros. Fruiterers, 1 
N.Y.S.2d 802, 263 App.Dlv. 188. 

People, on' Complaint of Cooper 
V. Roth, 44 N.Y.S.2d 193, 181 Misc. 
612. 

Ohio.—Serrer v. Cigarette Service Co., 
Com.PL, 74 N,E.2d 841, affirmed, 
App., 74 N.E.2d 853, affirmed 76 
N.E.2d 91, 148 Ohio St. 619. 

61. N.Y.—Margolis v. National Bel¬ 
las Hess Co.. 249 N.Y.S. 176, 139 
Misc. 738, affirmed 257 N.Y.S. 912,. 
235 App.Div. 839. 

62. US.—U. S. V. International Box¬ 
ing Club of New York, N.Y., 75 
S.Ct 259, 348 US. 236, 99 LBd. 

-^U. S. V. Shubert, N.Y., 76 

act. 277, 348 US, 222. 99 LEd. — 
—U S; v: Columbia Steel Co., DeL, 
68 act. 1107, 834 U.S. 495, 92 LEd. 
1633 —XJi S. V. Crescent Amusement. 

. Co., Tenn., 66 aCt. 254, 823. U.S. 
173, 89 LEd. 160, rehearing denied. 
66 S.Ct. ,437. 823 US. 818, 89 LEdL 
660, two . cases—^U. a v. South- 
Eastern . tlhderwriters Ass'n, Ga.,. 

^ 64 act. 1162, 822 US. 688, 88 L. 
Ed. 1440, rehearing denied 66 S.Ct. 
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securities by interstate carriers communica¬ 
tions contracts contractors and archi¬ 
tects convicts copyright,*5 6 coroners 

corporations,such as imposing liability for tort,59 
taxes on franchises,®9*6 surrendering of corporate 
franchises,59 or dealing in their own stock,5i or 
organization to furnish local transportation.®^ 
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Application has been made to laws pertaining to 
counties, such as form of government,5® county of¬ 
fices and compensation,® 9*5 commissioner dis¬ 
tricts,®®'i® judicial districts,®^ sinking funds,®® 
claims against counties,®®*® and recognition of moral 
obligations;®® courts;®’^ criminal law,®® including 


26, 323 U.S. 811, 89 646— 

McLean Trucking Co. v. U. S., N.T., 
64 S.Ct 370, 321 U.S. 67, 88 L.Ed. 
644 — jj. S. V. Cooper Corp., N.Y., 61 
act 742, 312 U.S, 600, 86 L.Bd. 
1071. 

Anchor Serum Co. v. Federal 
Trade Commission, C.A.7, 217 F.2d 
867. 

U. S. V. Aluminum Co. of Amer¬ 
ica, D.C.N'.Y.. 91 P.Supp. 333. 

I^.j.—^Lionel Corp. v. Grayson-Robin- 
son Stores, Inc., 98 A.2d 623, 27 
N.J.Super. 54, affirmed in part and 
reversed in part on other grounds 
104 A.2d 304, 15 N.J. 191, appeal 
dismissed Grayson-R o b i n s o n 
Stores, Inc. v. Lionel Corp., 75 S. 
Ct 87, 348 U.S. 859, 99 L.Ed. - 

Tex.—Great Atlantic & Pacific Tea 
Co. V. Jones Inv. Co., Civ.App., 47 
S.W.2d 362, reversed on other 
grounds, Com.App., Jones Inv. Co. 

V. Great Atlantic & Pacific Tea 
Co„ 66 S.W.2d 496. 

53. Md.—Whitman v. Northern Cent 
Ry. Co., 127 A. 112, 146 Md. 580, 

53.5 U.S.—^Ashbacker Radio Corp. v. 
Federal Communications Commis¬ 
sion, App.D.a, 66 act 148, 826 
US. 327, 90 L.Ed. 108. 

54 . XJ.S.—U. S. V. United Shoe Ma¬ 
chinery Co., D.C.MO., 264 F. 138, 
affirmed United Shoe Machinery Co. 
V. U a, 42 act 863, 268 US. 451, 
66 L.Bd. 708, rehearing denied 42 
act 685, 269 US. 675, 66 L,Ed. 
1071. 

54.5 CaL—Cash v. Blackett, 196 P.2d 
686, 87 CaLApp.2d 233. 

55. Ind.—Ove Gnatt Co. v. Jackson, 
184 N.E. 553, 205 Ind. 51. 

Utah.—Pollock v, Mabey, 226 P. 186, 
63 Utah 377. 

56. US.—Watson v. Buck, Fla., 61 
S.Ct 962, 313 US. 387, 86 L.Ed. 
1416. 

Tiffany Productions v. Dewing, 
D.CMd., 60 F.2d 911. 

57. Ala.—State v. Jefferson County 
Commission, 139 So. 248, 224 Alcu 
229. 

Ohio.—State ex reL Dana v. Gerber, 
70 N.E.2d 111, 79 Ohio App. 1, fol¬ 
lowed In Roark v. Lyle, 121 N.B.2d 
837. 

58. IlL—^Roadelsheim V. Twelfth St 
Store Corp., 60 N.B.2d 660, 325 
IlLApp. 692. 

Ind.—Gronlnger v. Fletcher Trust 
Co.. 41 N.B.2d 140, 220 Ind. 202. 

N.Y.—McNulty v. W. & J. Sloane, 64 
N.Y.S.2d 253, 184 Misa 835—Wolf 


V. Atkinson, 49 N.Y.S.2d 703, 182 
Misc. 675. 

Or.—Herbring v. Lee. 269 P. 236, 126 
Or. 588, 60 A.L.R. 1165, affirmed 
50 act 49. 280 US. Ill, 74 L.Ed. 
217, 64 A.L.R. 1430. 

Tex.—State v. Swift & Co., Civ.App.. 

187 aw.2d 127, error refused. 

12 C.J. p 890 note 46, p 891 note 67. 
investment companies 

The national public policy against 
the undue concentration of control 
of Investment companies by pyramid¬ 
ing, as declared in the Investment 
Company Act of 1940, does not au¬ 
thorize court to fashion sanctions 
withheld by congress, although inso¬ 
far as power is intrusted to courts 
under the act its exercise must be 
steered toward fulfillment of the 
national policy as declared. 

US.—Doyle v. Milton, D.C.N.Y., 73 
F.Supp. 281. 

59 . Cal.—^Damlano v. Bunting, 181 
P. 232, 40 CaLApp. 666 . 

59.5 N.M.—State ex rel. State Corp. 
Commission v. Old Abe Co., 94 P. 
2d 105, 43 N.M. 367, 124 A.L.R. 
1085. 

OkL—^Thompson Bldg. Co. v. Okla¬ 
homa Tax Commission, 182 P.2d 
962, 192 OkL 1. 

Pa.—Commonwealth v. Columbia Gas 
& Elec. Corp., 8 A.2d' 404, 336 Pa. 
209, 131 A.L.R. 927. 

60. Va.—Jeffries v. Commonwealth, 

93 S,E. 701, 121 Va. 426. - 

6 L IlL—^Brown v. Fire Ins. Co. of 
Chicago, 265 IlLApp. 393. 

62. Ill.—^People v. City of Chicago, 
182 NJB2. 419, 349 IlL 304. 

03 . N.Y.—Cort V. Smith, 291 N.Y.S. 
64, 249 App.Dlv. 1, afi^rmed 6 N.E. 
2d 414, 273 N.Y. 481. 

12 C.J. p 890 note 52. 

63.5 Ala.—^Morgan County v. Ed¬ 
monson, 192 So. 274, 238 AJa. 522. 

Duties of “emergency ludlvidiial” 
The statute limiting duties of an 
“emergency individual” selected by 
county board, as authorized by stat¬ 
ute, to receiving and paying out of 
the county funds, and imposing all 
other duties in respect thereto un¬ 
der such emergency appointments on 
president of board of revenue, or 
court of county commissioners, was 
within legislative competence and 
policy, and was not controllable by 
judicial interference. 

Ala.—Covington County v- O’Neal, 196 
Sa 234, 239 Ala. 322. 
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63.10 Minn.—Gerllch v. Sanger, 15 N. 

W.2d 12, 217 Minn. 610. 

64. Ark.—Bonner v. Jackson, 251 S. 
W. 1. 158 Ark. 526. 

65. N.C.—Sidney Spitzer & Co. v. 
Commissioners of Franklin Coun¬ 
ty, 123 S.B. 636, 188 N.C. SO. 

65.6 "Wash.—Cook v. Clallam County, 

150 P.2d 573, 27 W"ash.2d 793. 

00 , XJ.S.—South Dakota WTieat 
Growers Ass’n v. TJ. S., 90 Ct.Cl. 
294—^North Pacific Grain Growers 
v. U S., 90 Ct.CL 189. 

T^Iiss.—^Love V. Lincoln County, 147 
So. 877, 165 Miss. SCO. 

I 

67. Cal.—Prudential Ins. Co. of 
America v. Small Claims Court of 
City and County of San Francisco, 
173 P.2d 38, 76 Cal.App.2d 379, 167 
A.L.R. 820. 

Fla.—Cary v. State ex rel. Howell, 
194 So. 213, 141 Fla. 866 . 

Ill.—^People v. Bvanuk, 150 N.E. 634, 
320 IlL 836, 43 A.L.R. 1230. 

Ind,—^Petition for Appointment of 
Magistrates for City of Beech 
Grove, 24 N.E.2d 773, 216 Ind, 417. 
Kaji.—^Reeves v. McAdoo, 193 P.2d 
233, 165 £an. 193. 

Tex.—^In re Dendy, Civ.App., 175 S. 
W.2d 297, affirmed Dendy v. Wil¬ 
son, 179 S.W.2d 269, 142 Tex. 460, 

151 A.L.R. 1217. 

12 C.J. p 891 notes 72. 74. 

Pretrial c ale nda r 

The court is not concerned with 
the wisdom of the statute author¬ 
izing the establishment by rule of 
court of a pretrial calendar. 

Mont.—State ex rel. Kennedy v. Dis¬ 
trict Court of Fifth Judicial Dist, 
in and for Beaverhead County, 194 
P.2d 266, 121 Mont. 320, 2 A.L.R. 
2d 1050. 

08 , XJ.S.—U. S. V. Beach, 65 S.Ct 
602. 824 US. 193, 89 L.Ed. 866 , 
conformed to 149 P.2d 837, 80 US. 
App.D.C. 160, certiorari denied 66 
S.Ct 47, 326 US. 745, 90 L.Bd. 445. 

Massey v. U S., C.C.A.Ark., 281 
F. 293. 

Ala—Anderson v. State, 95 So. 171, 
209 Ala 36. 

Vowell V. State, 101 So. 780, 20 
Ala App. 322. 

N.Y.—City of Rochester v. Falk, 7 
N.Y.S.2d 517. 

R.I.—Creditors’ Service Corporation 
V. Cummings. 190 A. 2, 67 R.I, 291. 
XVis.—State v. Evjue, 33 N.W.2d 305, 
253 Wia 146, 13 A.L.R.2d 1201. 
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the definition®* or punishment'^® of crimes, the com¬ 
mencement of prosecations,7l granting immunity 
from prosecutions,indictments,'^* defenses,’* evi¬ 
dence,’® and effect of defendants’ failure to testi¬ 


fy;’® currency exchanges;’®-® curtesy;’® declara¬ 
tory judgments;’®-® dentists;” depositions;’* de¬ 
scent and distribution ;’* district and prosecuting at¬ 
torneys;*® divorce,®’- which has been stated to be 


Xb* wisdom of bsUtoal eximlnal 
statn-to is a question of legislatU-e 
policy beyond the range of supreme 
court's jurisdiction. 

Mo.—State v. Humphries, 169 S.W.2d 
350, 350 Mo. 938. 

69. U.S.—Gitlow V. People of State 
of New Tork, 45 S.Ct. 625, 268 U. 
S. 652, 69 KHd. 113$. 

Dunne v. U. S., C.C.A.Minn., 138 
P.2d 137, certiorari denied 64 S.Ct 
205, 320 U.S. 790, 88 KEd. 476, 
rehearingr denied 64 S.Ct. 260, 320 
U.S. 814, 88 L..Ed. 492. rehearing: 
denied 64 S.Ct. 426. 320 U.S. 816, 


88 LJSd. 493. 

U. S. V, Castner, D.C.I1L, 116 P. 


Supp. 475. 

Cal.—People v. George, 109 P.2d 404, 
42 CalApp.2d 568. 

Idaho.—State v. Dingman, 219 P. 760, 
37 Idaho 253. 

Itfu—State V. Whitlock, 192 So. 697, 
193 La. 1044—State v. Hose, 84 So. 
643, 147 La. 243. 

Mass.— Common'wealth v. Corbett* 29 
lT.B.2d 151, 307 Mass. 7. 

Minn.—State v. Moilen, 167 N.W. 845, 
140 Minn. 112, 1 AuL.R. 331. 

Mo.—State V. Snow, 262 S.W. 629. 
N.T.—People V. Priede, 233 N.Y.S. 
565, 133 Misc. 611. 

Ohio.—State v. Farren, 45 lT.E.2d 
413. 140 Ohio St 473, 143 A.L.R. 
1016. 

Or.-^tate v, BoloO, 7 P.2d 776, 138 
Or. 668. 

12 C.J. p 890 note 60. 


Crhnliua Xihel statutes p Tmishia g 
g^xonp libel 

Xj.s.—^Beauhamats r. People of State 
of Ill., IlL, 72 S.Ct 725, 843 U.S. 
250, 96 UEd. 919, rehearing de> 
nled 72 S.Ct 1070, 343 U.S. 988, 96 
LJEd. 1375. 


70. U.S.—^Beauhamals ▼. People of 
State of IlL, UL, 72 S.Ct 726, 348 j 
U.S. 250, 96 L.Ed. 819, rehearing 
denied 72 S.Ct 1070, 343 U.S. 988, 
96 L.Ed. 1375—Robinson v. U. S., 
Ky., 65 S.Ct 666, 324 U.S. 282, 89 
LhEd. 944, rehearing denied 65 S.Ct 
910, 324 U.S. 889, 89 UEd, 1487, 
rehearing denied 66 S.Ct 140i, 325 
U.S. 895, 89 LbEd. 2006, rehearing 
denied 66 S.Ct 86, 326 U.S. 807, 90 
tuECL 49L 

U. S. V. Sorcey, C.C.A.Wis., 161 
F.2d 889, certiorari denied 66 S. 
Ct 821, 327 U.S. 794. 90 L.Bd. 1021 
—Polonio V. U. S., C.C.A.Or., 131 
P.2d 679—^Eayes v. U. S., •C.C.A. 
Old.. 112 P.2d 417. 

Cal.—People v. Tipton, 216 P.2d 670, 
96 Cal.App.2d 840—People y, Ca- 
rillo, 226 P. 475, 66 CaLApp. 146. 

Colo.—Walker y. People, 248 P.2d 287, 
126 Colo. 135. 


Idaho.—State v. Dingman, 219 P. 
760. 37 Idaho 253. 

HI.—■W’elsh V. James, 95 N'.B.2d 872, 
408 III. 18—^People v. Lloyd, 136 
KB. 505, 304 Ill. 23. 

Ind.—^Dafofl v. State, 164 KB. 668, 
198 Ind. 701. 

Iowa.—State v. Olander, 186 KW. 

53, 193 Iowa 1379, 29 A.L.R. 306. 
Kan.—Jamison v. Hudspeth, 213 P.2d 
972, 168 TTan, gfig—State y. Miller, 

194 P.2d 498, 165 Kan. 228. 

Ky.—^Lakes y. Goodloe, 242 S.W. 632, 

195 Ky. 240—Commonwealth y. 
Vanmeter, 221 S.W. 211, 187 Ky. 
807. 

TiTinh —Bx parte Jerry, 293 KW. 909, 
294 Mich. 688, 132 A.L.R. 89—Peo¬ 
ple V. Harwood, 281 KW. 651, 286 
Mich. 96. 

Mo.—State y. Taylor, 238 S.W. 489, 
293 Mo. 210. 

KT.—People y. Gowasky, 155 KB. 
737, 244 KY. .451, 68 A.L.R. 9. 

People ex reL Medina y. Slat¬ 
tery. 86 KY.S,2d 255, 178 Misc. 741. 
Ohio.—Bx parte Thorpe, 32 N.B.2d 
671, 66 OhioApp. 128, affirmed 80 
KE.2d 335, 137 Ohio St. 326. 

Okl.—^Harris v. State, 122 P.2d 401, 
74 OkLCr. 13—Spiyey v. State, 104 
P.2d 263, 69 OkLCr. 897. 

Or.—State v. Grieco, 195 P.2d 183, 184 
Or. 258. 

Pa.—Commonwealth y. Sterling, 170 
A. 258, 314 Pa. 76—Commonwealth 
y, Williams, 160 A. 602, 807 Pa. 
134—Commonwealth v. Sweeney, 
127 A. 226, 281 Pa. 650. 

S.C.—State V. Whaley, 101 S.B. 568, 
113 S.a 103. 

71- U.S.—U. S. y. Powers, Tex., 69 
act. 805, 807. U.S. 214, 83 L.Bd. 
1245, rehearing denied 60 S.Ct. 66, 
308 U.S. 631^ 84 L.Bd. 526. 

Ala.—^Durham y. State, 186 So. 649, 
24 AlaJlpp. 401. 

Tenn.—State y. Dayldson, 103 S.W. 

2d 22, 171 Tenn. 847. 

7L6 Tex.—^Peirantello y. State, 266 
aW,2d 587. 158 Tex.Cr. 471. - 
72m Cal.—People y. Brown, 253 P. 
735, 81 CaLApp.. 226. . 

73. La,—State v. Burris, 125 So. 680, 
169 La. 520. 

74. Ala.—^Miller y. State, 101 So. 
510, 20 AIa,App. 279. 

Del.—Sibhley v. State. 102 A.2d 702. 
Md.—Wood y. State, 44 A.2d 869, 186 
Md. 280. . 

Tex.—Bailey v. State, 271 S.W. 627, 
100 Tex.Cr. 110. 

75. KY.—People v. Porte, 14 KB. 
2d 783, 277 KY. 440. 

75.5 U.S.—Currency Seryices v. Mat¬ 
thews, D.aWis.. 90 P,Supp. 40. 
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78. Mo.—O'Brien v. Sedalla Trust 
Co., 6 S.W.2d 74, 319 Mo. 1001. 
76.5 KM.—^National Liberty Ina 
Co. of America v. Silva, 92 P.2d 
161, 43 KM. 283. 

77. Iowa,—Craven v. Bierring, 269 
KW. 801, 222 Iowa 613, 

Va.—Goe v. Gifford, 191 S.E. 788, 168 
Va. 497. 

7& Cal.—^Poliak v. Superior Court 
of California in and for Napa 
County. 240 P. 1006, 197 Cal. 389. 

MacLeod v. Superior Court in 
and for Los Angeles County, 251 
P.2d 728, 116 Cal^PP.2d 180. 

79- Cal.—^Maud v. Catherwood, 155 
P.2d 111, 67 Cal.App.2d 686—In re 
Howard's Estate, 36 P.2d 852, 1 
CaLApp.2d 660. 

Mich.—^Moorman v. Moorman, 66 N. 

W.2d 248, 340 Mich. 636. 

Minn.—In re Kuenzli's Estate, 17 K 
W.2d 309, 219 Minn. 176. 

Wis.—In re Rles' Estate, 50 KW.2d 
897, 269 Wis. 453. 

80. ' Pla.—State ex rel. Lewis v. Gar¬ 
rett, 178 So. 309, 130 Pla. 418. 

Iowa—^Maley v. District Court of 
Woodbury County, 266 KW. 815, 
221 Iowa 732. 

81, Ark.—Squire v. Squire, 64 S,W. 
2d 281, 186 Ark. 511. 

Cal.—Wlrz V. Wirz, 214 P.2d 839, 96 
Cal.App.2d 171, 15 A.L.R,2d 1129. 
HI.—Grossman v. Grossman, 43 KE. 
2d 216, 815 IllJlpp. 345, followed 
in 48 KB.2d 225, 816 IlLApp. 490— 
Friend v. Northern Trust Co., 42 K 
E.2d 330, 814 llLApp. .596. 

Iowa—Milks v. Milks, 28 KW.2d 472, 
238 Iowa 785.. 

Kan.—Wlble v. Wlble, 110 P.2d 761, 
158 Kan. 428. 

Ky.—Coleman v, Coleman, 269 S.W. 
2d 730. 

Md.—Dodrer y. Dodrer, 37 A.2d 919, 
183 Md. 413—Crumlick v. Crumlick, 
165 A. 189, 164 Md. 881. 

Minn.—Kasai y: Kasai, 35 KW.2d 
745, 227 Minn. 529, motion denied 
87 KW.2d 711, 228 Minn. 670. 
Neb.—Harrington v. Grieser, 48 KW. 

2d 763, 164 Neb. 686. 

KM.—Poteet v. Poteet, 114 P.2d 91, 
46 KM. 214. 

Or.—Rodda v. Rodda 200 P.2a 616, 
185 Or. 140, certiorari denied 69 S. 
Ct 1604, 887 U.S. 946, 93 L.Bd. 
1749. 

12 C.J. p 890 note 56. 

In detexxnisiiig effect of separate 
maixLtenaaoo atatatai court's sole 
function was to construe the stat¬ 
ute and' not to shape the. state's pol¬ 
icy which was a duty^ resting with 
the legislatura. 



16 C.J.S. 

purely a statutory matter, or annulment drugs 
and medicines elections,including apportion¬ 
ment of senatorial districts,83 primary elections, 
voting machines,registration of voters,absentee 
voters,*'^ initiative and referendum elections,re¬ 
call of elective officers,8S.6 qj. to elections on 
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the question of legalizing intoxicating liquor manu¬ 
facturing and eminent domain.^® 

Further the rule has been applied to matters of 
evidenceexecutors and administrators;^2 ex¬ 
emptions factors fines, forfeitures, and pen- 


Qf._ ^Rodda V. Hodda, 200 P.2d 61 &, 

186 Or. 140, certioraxi denied 69 S. 
Ct. 1504, 337 XJ.S. 946, 93 Ii.Ed. 
1749. 

81.5 N-H.—Patey ▼. Peaslee, 111 A. 
2d 194. 

81.10 Iowa.—^lowa Farm Serum Co. 
V. Board of Pharmacy Examiner^, 
35 K.W.2d 848, 240 Iowa 734. 

32 . u.S.—Day-Brite Lilgrhtingr v. 

State of Mo., Mo., 72 S.Ct. 405, 342 
U.S. 421, 96 Li.Ed. 469, rehearing: 
denied 72 S.Ct. 674. 843 U.S. 921, 
96 L.Ed. 1334. 

■ Ill.— People ex reL Perry v. Palmer, 
115 Nr.B.2d 609. 1 I11.2d 384. 

MtTin. —State V. International Har¬ 
vester Co., 63 N.W;2d 647, appeal 
dismissed International Harvester 
Co. V. State, 76 S.Ct 78, 848 U.S. 
863, 99 Li.Ed. —^ rehearing: de¬ 
nied 75 S.Ct 214, 848 U.S. 903, 99 
LuEd. - 

N’.X—Sharrock v. Borougrh of Keans- 
hurgr, 83 A.2d 11, 15 N.J.Super. 11. 
N.M.—State ex rel. Denton v. Vin- 
yard, 230 P.2d 238, 66 N.M. 205. 
N.T.—^Burr v. Voorhis, 128 N.B. 220, 
229 N.T. 882. 

Application of Bums, 109 N.Y.S. 
2d 683, 279 App.Div. 36, reversed 
on other grrounds 102 NJB}.2d 569, 
303 N.Y. 819—McNaboe v. Cohen, 
18 N.Y.S.2d 617, 259 App.Div. 216, 
affirmed 26 K.E.2d 838, 282 N.Y. 
741. ■ 

Aurelio v. Cohen, Sup., 44 N.Y.S. 
2d 145, affirmed Application of Au- 
reUo, 44 N.Y.S.2d 11, 266 App.Div. 
603, affirmed 51 N.E.2d 930, 291 N. 
Y. 645. 

Pa.—Wilson V. Philadelphia-County, 
179 A. 663, 819 Pa. 47. 

Itr.—Molloy V. CoUlns, 18 A.2d 639, 
66 R.L 251. 

Tex.—Greenwood v. City of El Paso, 
CivJLpp., 186 S.W.2d 1016. 

Politioel activity of federal einploy* 

ees 

<1) Where federal civil service 
employees allegred a desire to en- 
gagre in acts of x>olitical manage¬ 
ment and in political campaigns, to 
persuade others to follow their 
views by discussion, speeches, arti¬ 
cles, and other sicts reasonably de¬ 
signed to secure the selection of par¬ 
ticular politick choices, contrary to 
prohibition in the Hatch Act, but did 
not allege that prohibition been 
violated,, such generality of objec¬ 
tion was really an attack on politi¬ 
cal expediency of the Hatch Act, not 
the presentation of legal issues and 


it was beyond competence of courts 
to render such a decision. 

U.S.—^United Public Workers of 
America (C.I.O.) v. Mitchell, App. 
D.C., 67 S.Ct. 656. 830 U.S. 75. 91 
D.Bd. 754. 

(2) The policy requiring govern¬ 
ment employees to cease political 
activity as a corollary to endeavor to 
take political activity out of employ¬ 
ment, promotion, and dismissal of 
government employees is a question 
for Congress rather than the courts. 
D.C.—United Federal Workers of 
America (C.I.O.) v. Mitchell, D.C., 
56 F.Supp. 621, affirmed 67 S.Ct. 
566, 330 U.S. 75, 91 L..Ed. 754. 

83. HI.—Fergus v. Marks, 162 N.B. 
657, 321 m. 510. 46 A.L..R. 960. 

Mass.—Attorney General v. Secre¬ 
tary of Commonwealth, 27 N.R2d 
265, 306 Mass. 25. 

84. Cal.—Communist Party of U. S. 
of America v. Peek, 127 P.2d 889, 
20 Cal.2d 536. 

Lia.—State ex rel. Ward v. Board of 
Sup'rs of Elections, Parish of Rap¬ 
ides, 173 So. 726, 186 L.a. 949. 
Mont.—^Bottomly V. Ford, 157 P.2d 
108. 117 Mont. 160. 

N.J.—^Hawkes v. Gates, 28 A.2d 60, 
129 N.J.Law 5. 

86. Pa.—Clark v. Beamish, 169 A. 
180, 313 Pa. 56. 

86. IlL—^People ex rel. Rago v. Dip- 
sky, 63 N.E.2d 642, 327 IllA^pp. 63, 
appeal transferred 60 N.E.2d 422, 
390 HL 70. 

Ind.—^Harrell v. Sullivan, 40 N.E. 
2d 115, 220 Ind. 108, 140 A.Ii.R. 
455, reargument denied 41 N.E.2d 
364, 220 Ind. 108, 140 A.L.R. 455—! 
Blue v. State ex reL Brown, 188 
N.E. 583, 206 Ind. 98, 91 A.I1.R. 334. 

87. Ark.—Jones v. Smith, 264 S.W. 
950, 165 Ark. 425. 

88. Mont—State v, Dixon, 195 P. 
841, 69 Mont 58. 

88.5 Cal.—Baertschiger v. Deffler, 97 
P.2d 501, 36 CaLApp.2d 208. 

88. Tenn.—State ex reL Motlow v. 
Clark, 114 S.W.2d 800, 173 Tenn. 81. 

90, U.S.—Berman v. Parker, App. 
D.C.. 76 S.Ct 98, 848 U.S. 26. 99 
L.Ed. -- 

People of Puerto Hico v. Eastern 
Sugar Associates, C.CA-Puerto 
Rico, 166 P.2d 816, certiorari denied 
67 S.Ct 190, 829 U.S. 772, 91 D. 
Ed. 664. 

Conn.—^Bridgeport Hydraulic Co. v. 
Rempsen, 200 A. 348,. 124 Coxin. 

487. 
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I>.a—Hirsh V. Block, 267 F. 614, 50 
App.D.C. 56, 11 A.L 1 .R. 1238, cer¬ 
tiorari denied Block v. Hirsh, 41 
S.Ct 13, 254 U.S. 640, 65 UEd. 452. 
and reversed on other grounds 41 
S.Ct 458, 256 U.S. 135, 65 UEd. 
865, 16 A.D.H. 165. 

Mo.—State ex rel. State Highway 
Commission of Missouri v. Park, 
15 S.W.2d 785, 322 Mo. 293. 

N.J.—Steams v. Board of Conserva¬ 
tion and Development 132 A. 924, 
102 N.J.Law 467—Sefton v. Board 
of Conservation and Development 
132 A. 923, 102 N.J.Law 466—Lan- 
dell V. Board of Conservation and 
Development, 132 A. 922, 102 N.J. 
Law 441. 

N.C.—^Yadkin County v. City of High 
Point 8 S.E.2d 470, 217 N.C. 462. 

Or.—^Keane v. City of Portland, 235 
P. 677, 115 Or. 1. 

S.C.—^Paris Mountain Water Co. of 
City of Greenville. 96 SJQ. 545, 110 
S.C. 36. 

12 C.J. p 891 note 65. 

91. U.S.—Greenbaum v. U. S., C.C.A. 
Ariz., 98 P.2d 574. 

Cal.—In re De Neef, 109 P.2d 741. 42 
Cal.App.2d 691. 

m.—People V. Ernst 138 N.E. 116, 
80$ Ill. 452. 

Mo.—^Kellogg V. Murphy, 164 S,W.2d 
285, 349 Mo. 1165. 

Tex.—Thompson v. McAllen Federat¬ 
ed Woman's Bldg. Gorp., Civ.App., 
273 S.W.2d 105, error dismissed. 

92. Ariz.—^In re Gerard’s Estate, 72 
P.2d 952, 50 Ariz. 468, 113 A.L.R. 
776. 

93. Ark.—Ponder v. Jefferson Stand¬ 
ard Life Ins. Co., 109 S.W.2d 946. 
194 Ark. 829. 

Cal.—^Medical Finance Ass*n v. Short, 
92 P.2d 961, 36 CalA.pp.2d Supp. 
745. 

Ind.—Spangler v. Bollnger, 22 N.E.2d 
983, 216 Ind. 28. 128 AL.R. 103. 

N.Y.—Northern New York Trust Co. 
V. Bano, 273 N.Y.S. 694, 161 Misc. 
684. 

S.D.—Schuler v. Johnson, 246 N.W. 
632, 61 S.D. 141. 

Wash.—Northern Savings & lioan 
Ass’n V. Kneisley, 76 P.2d 297, 193 
Wash. 872. 

94. Tenn.—Gazzola v. Liacy Bros. 4b 
Kimball, 299 S.W. 1039, 156 Tenn. 
229. 

Wash.—Northern Cedar Co. v. 

French, 230 P. 837, 181 Wash. 394, 
modified on other groimds 283 P. 
39, 133 Weush. 692, error dismiss¬ 
ed Noithern Cedar C6. y. Gloy<t 4f 
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alties;55 fish and game,including sponge fish¬ 
eries,and the protection of wild life;^® food;®® 
gaming;! garnishmentgas and oil;^ gold claus- 


16 aj.s. 

es;^ grand jurieshealth;® highways,7 including 
location and construction,® encroachment,® super¬ 
vision,!® use,!! trafiSc regulations,!® and rights of 


S.ct 204, 270 U.S. 625, 70 Li.Ed. 
767* 

95. U.S.—Staten Island Rapid 
Transit Ry. Co. v, Phcenlx Indem¬ 
nity Co.. 50 S.Ct. 242, 251 U.S. 9S. 
74 KEd. 72$. 

Bowles V. Milner Hotels, D.C.Ky., 
62 P.Supp. 492—^U. S. v. One Stu- 
debaker Sedan, Motor No. 11—17— 
6993, Serial No. 4226S1S, D.C.Pa., 
56 P.Supp. 809—^U. S. V. One Ply¬ 
mouth Sedan. D.C.Pa.. 45 P.Supp. 
461, affirmed, C.C.A., 135 F.2d 922, 

96. U.S.—Shipman v. Dupre, D.C. 
S.C., 88 P.Supp. 482, vacated on 
other grounds 70 S.Ct 640. 339 U. 

S. 321, 94 L.Ed. 877. 

Cal,—^Torao Takahashi v. Fish and 
Game Commission, 185 P.2d 805, 30 
Cal. 2d 719, reversed on other 
grounds 68 S.Ct. 1138, 334 U.S. 410, 
92 L..Ed. 1478—^People v. Monterey 
Pish Products Co., 234 P. 398, 195 
Cal. 548, 38 A.L.R 1186. 

Platt V. Philbrick, 47 P.2d 302, 8 
Cal.App.2d 27. 

Minn.—^Bohman v, Gould, 211 N.W. 

577, 169 Minn. 374. 

N’.Y.-^rossman v. Hotel Astor, 1 N. 

T. S.2d 307, 166 Misc. 80. 

Or.—^Miles v. Veatch, 220 P.2d 511, 
189 Or. 606, rehearing denied 221 
P.2d 905, 189 Or. 506—Anthony v. 
Veatch, 220 P.2d 493, 189 Or. 462, 
rehearing denied 221 P.2d 575, 189 
Or. 462, appeal dismissed 71 S.CL 
499, 340 U.S, 923, 95 KEd. 667— 
Union Fishermen’s Co-Op. Packing 
Co. V. Shoemaker, 194 P. 864, 98 
Or. 659—^Holmes v. Olcott, 189 P- 
202, 96 Or. 33, 

S.C.—Gibbes v. Richardson, 92 S.E. 
333, 107 S.a 191. 

Tex.—Tuttle v. Wood, Civ.App., 35 
S.W.2d 1061, error refused. 

Wash.—State ex rel. Campbell v. 
Case. 47 P.2d 24, 182 Wash. 334.. 

97. U.S.—^Pope V. Blanton, D.C.Pla., 
10 P.Supp. 18, modified on other 
grounds 67 S.Ct. 321, 299 U.S. 621, 
81 LuEd. 384. 

93. Wis.—State v. Levitan, 228 N. 

W. 140, 200 Wls. 271. 

99. D.C.—Carolene Products Co. of 
Litchfield, Ill,, V. Wallace. D.C., 27 
P.Supp. 110, affirmed 69 S.Ct. 1033^ 
307 U.S. 612, 83 L.Ed. 1495. 

Kan.—Dairy Belle, Inc., v. Preeland, 
264 P.2d 894, 175 Kan. 344. 

K.Y.—Royce v. Rosasco, 287 N.T.S. 
692, 159 Misc. 236. 

1. U.S.—^Boynton v. Ellis, C.CA.. 
Kan., 57 P.2d 666. 

Conn.—Herald Pub. Co. v. Bill. Ill 

A. 2d 4. 

pia.—^Volusia County Kennel Club v. 

Haggard. 73 So.2d 884. 

Ill.—Silfen v. City of Chicago, 19 N. 

B. 2d 640, 299 llLApp. 117. 


X’.M._Glomi V. Chase, 132 P.2d 715, 

47 N.M. 22. 

W’.Va.—Tweel v. West Virginia Rac¬ 
ing Commission, 76 S.B.2d 874, 
appeal dismissed 74 S.Ct. 123, 346 

U.S. 869, 98 LEd. 379. 

2. Colo.—^Isbell-Kent-Oakes Dry 

Goods Co. V. Larimer County Bank 
& Trust Co., 226 P. 293, 76 Colo. 
451. 

Pa.—^Mamlln v. Genoe, 17 A.2d 407, 
340 Pa. 320. 

3. U.S.—Cities Service Gas Oo. v. 
Peerless Oil & Gas Co., Okl., 71 S. 
Ct. 215. 340 U.S. 179, 95 L.Ed. 190 
—^Railroad Commission of Texas v. 
Rowan & Nichols Oil Co., Tex., 61 
S.ct. 343, 811 U.S. 570, 85 L.Ed. 
358, followed in Railroad Commis¬ 
sion of Texas V. Humble Oil & Re¬ 
fining Co.. 61 S.Ct. 347. 311 U.S. 
678. 85 L.Ed. 363—^Henderson Co. v. 
Thompson, Tex., 67 S.Ct. 447, 300 
U.S. 258, 81 L.Ed. 632. 

Champlin Refining Co. v. Corpo¬ 
ration Commission of State of Ok¬ 
lahoma, D.C.Okl., 61 P.2d 823, mod¬ 
ified on other grounds 52 S.Ct. 559, 
286 U.S: 210, 76 L.Ed. 1062, 86 
A.L.R. 403. 

Bay Petroleum Corp. v. Corpora¬ 
tion Commission of State of Blan- 
sas, D.C.Kan,, 3€ P.Supp. 66. 

Cal.—Western Gulf Oil Co. v. Supe¬ 
rior Oil Co., 206 P.2d 944, 92 CaL 
App.2d 299. j 

4., U.S.—Norman v. Baltimore & O. 
R. Co., N.Y., 55 S.ct. 407, 294 U.S. 
240, 79 L.Ed. 885, 95 A,L.R. 1352— 

U. S, V. Bankers’ Trust Co., N.Y., 
65 S.Ct. 407, 294 U.S. 240, 79 L.Bd. 
885. 96 A.L.R. 1352. 

Abr^fiition of gold clan8e8‘ 

In passing on validity of Joint 
Resolution in effect abrogating gold, 
clauses in existing obligations, court 
“is not concerned with consequences 
of enforcing such clauses in sense 
that 'consequences, however serious, 
may excuse invasion of constitu¬ 
tional rights, but is concerned sole¬ 
ly with question whether such ob¬ 
ligations, if enforceable, would frus¬ 
trate constitutional power of con¬ 
gress over monetary system. ^ 

U.S.—Norinan v. Baltimore & O. R. 
Co., N.Y., 66 S.Ct. 407, 294 U.S. 240. 
79 L,Ed. 885. 95 A.L.R.1362— t. S. 

. V. Bankers* Trust Co., N.Y„ 56 S.Ct. 
407, 294 U.S. 240, 79 L.Ed. 885, 95 
A-LR; 1862. 

Emery Bird Thayer Dry Goods 
Co. V. Williams. .dc.A.Mo.. 107 P. 
2d 965, certiorari denied Williams 

V. Emery, Bird Thayer Dry Goods 
Co., 60 S.Ci 468, 309 U.S. 655, 84 
L.Ed. 1004. 

5. Iowa.—^Maley v. District Court of 


Woodbury County, 266 N.W. 815, 
221 Iowa 732. 

N.Y.—In re Wilcox, 276 N.Y.S. 117, 
153 Misc. 761. 

6. Cal.—^De Aryan v. Butler, 260 P. 
2d 98. 119 Cal.App.2d 674, certio¬ 
rari denied 74 S.Ct. 863, 347 U.S. 
1012, 98 L.Bd. 1136. 

L€u—S tate ex rel. Saint v. Dowling, 
120 So. 693, 167 La. 907. 

Mass.—Commonwealth v. Town of 
Hudson, 62 N.E2d 566, 815 Mass. 
835. 

7, U.S.—City of RosweU, N. M. v. 
Mountain States Telephone & Tel¬ 
egraph Co., C.C.A.N.M., 78 P.2d 379. 

Ala.—Alabama Great Southern R. Co. 

V. Denton, 195 So. 218, 239 Ala SOL 
Pla—^State v. Florida State Turn¬ 
pike Authority, 80 So.2d 837. 
Kan.—State ex rel. Fatzer v. Kansas 
Turnpike Authority, 278 P.2d 198, 
176 Kan. 683. 

Mo.—State ex reL Walther v. John¬ 
son. 173 S.W.2d 411, 361 Mo. 293. 
N.C.—Carlyle v. State Highway Com¬ 
mission, 136 S.E. 612, 193 N.a 86. 
Pa—^Maurer v. Boardman, 7 A 2d 
466, 336 Pa 17, affirmed Maurer v. 
Hamilton, 60 S.Ct. 726, 309 U.a 
698, 84 L.Ed. 969, 135 AL.B. 1347. 
S.C.—^Dacus V. Johnston, 186 S.B. 491, 
180 S.C. 329. 

Wash.—State ex rel. Troy y. Supe¬ 
rior Court of Cowlitz County, 225 
P.2d 890, 87 Wash.2d 660—Bulette 

V. City of Bremerton, 210 P.2d 408, 
84 Wa8h.2a 834. 

& Fla—Crook v. Wells, 144 So. 811, 
107 Fla 189. . 

Minn.—^Rask v. Town Board of Hen- 
drum. 218 N.W. 116, 173 Mina 572 
. —^Petition of Klossner, 196 N.W. 
284, 156 Minn. 440. 

Ohio.—State ex rel. Ohio Turnpike 
. Commission v. Allen, 107 N.K2d 
845, 158 OhloSh 168. 

9m N.Y.—^McCoy V. Jordan, 148 N.K 
793, 241 N.Y. 71, 42 AL.R. 973, 
reargument denied McCoy v. Apgar, 
160 N.B. 646. 241 N.Y. 642. 

10. Tena-r-Powers v. Wiseman, 67 S. 

W. 2d 142, 167. Tena 140. 

IL Iowa—Central States Electric 
Co. V. Pocahontas County, 231 N.W. 
463 —State y. Central States E31ec- 
trlc Co., 231 N.W. 467—Iowa By. 
& Light Corporation v. Lindsey, 
. 231 N.W.. 461, 211 Iowa 544. 

Ky.—Whitney v. Newbold, 109 S.W. 
2d- 406, 270 Ky. 209. , 

12. U.S.—Railway Exp. Agency ▼. 
People of State of N. Y., N.Y., 69 
S.Ct. 463, 836 U.S. 106, 93 D.Bd. 
533—South Carolina State High¬ 
way Department v. Barnwell Broa, 
S.C., 58 S.Ci 510, 303 U.S. 177, 82 
L.Ed. 734. 
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abutting owners homesteads hospitals and 
housing.^® 

The rule has found application to laws relating to 


husband and wi£e;i^ Indians and Indian affairs 
injunctions insane persons inspection ;20 in¬ 
surance ,21 including suicide as a defense to an ac- 


Cal.— Lossman v. City of Stockton, 
44 P.2d 397, 6 Cal.App.2d 324. 

Or._^Kitchel v. Gallagher, 270 P. 488, 

126 Or. 373. 

Tenn.—^Hoover Motor Express Co. v. 
Fort, 72 S.W.2d 1052, 167 Tenn. 

628. appeal dismissed 55 S.Ct. 149, 
293 U.S. 529, 79 L-Ed. 638. 

13. N.T.—^Decker v. Goddard, 251 N. 
Y.S. 440, 233 App.Dlv. 139. 

14. Ala.—^Douglas v. Bishop, 77 So. 
752, 201 Ala. 226. 

Cal.—^in re Mason's Estate, 244 P. 

629, 76 CaLApp. 316. 

pia.—Oates v. New York Life Ins. 
Co., 178 So. 670, 130 Fla. 851. 

15 . Ark.—^Mitchell v. Delsch, 18 S. 
W.2d 364, 179 Ark. 788. . 

N.M.—Elliott V. Lea County, 267 P. 

2d 131, 68 N.M. 147. 

K.Y.—^People v. Chenango County, 
39 N.T.S.2d 786. 

Tenn.—^Bedford County Hospital v. 
Browning, 225 S.W.2d 41, 189 Tenn. 
227. 

Tex.—^Knox v. Johnson, Civ.App., 141 
S.W.2d 698, error refused. 

16. U.S.—Queenside Hills Realty Co. 

V. Saxl, N.T., 66 S,Ct. 860, 328 U.S. 
80, 90 L.Ed. 1096, reargument de¬ 
nied 64 N.B.2d 278, 296 N.T. 667. 

Paxson V. Smock, D.CPa., 73 F. 
Supp. 793. 

D.C.—^Berman v. Parker, App.D.C., 75 

S.Ct. 98, 348 U.S. 26, 99 L.Bd. - 

Ky.—^Douthitt v. City of Covington, 
144 S.W.2d 1025, ,284 Ky. 382. 

Md.—Tudor Arms ■ Apartments v.‘ 
Shaffer, 62 A2d 346, 191 Md. 842. 
Mo.—^Bader Realty & Inv. Co. v. St. 
Louis Housing Authority, 217 S.W. 
2d 489, 358 Mo. -747. 

Neb.—^Lennox' v. Housing Authority 
of City of Omaha, 290 N.W. 451, 
137. Neb. 582, supplemented 291 N. 

W. 100, 137 Neb. 682. 

N.T.—Weltzner v. Stichman, 64 N.T. 
S.2d 50, 271 App.Diy. 255,. affirmed 
72 N.E.2d 625, 296 N.T. 907. 

Mars Realty Corbdration v.’ Sex¬ 
ton, 263 N.T.S, 15, 141 Misc. 622— 
Apartnient Hotel Owners' Ass'n v. 
City of New Tor^ 233 N.T.S. 668, 
133 Misc. 881—^People ex rel. Brix- 
ton Operating Corporation v. La 
Fetra, 186 N;T.S. 682; 113 Misc. 627, 
affirmed 186 N.T.S. 68, 194 App.Dlv. 
523, which is affirmed 130 N.E. 601, 
230 N.T. 42^,^ 16 A.L.R. 162. 
N.C.^-Cox v. City of Hinston, 8 S.B. 

2d 262, 217 N.C. 391. 

Ohio.—State ex reL Ellis v. Sherrill, 
25 N.E.2d 844, 136 Ohio St. 328. 

Pa—^D oman v. Phileulelphia Housing 
Authority, 200 A 834, 331 Pa. 209. 
Tenn.—^Baker v. Hickman County, 47 
S.W.2d JOOO; 164 Tenn. 294. 


W.Va—Chapman v. Huntington, W, 
Va, Housing Authority, 3 S.B.2d 
502, 121 W.Va 319. 

SousiiLg and Sent Act of 1947 
N.J,—^Beinecke v. Terranova, 55 A2d 
658, 26 N.J.Misc. 15. 

National Housing Act 
U.S.—U. S. V. Brooks, D.C.Wash., 28 
F.Supp. 712. 

17« Ala—^Newman v. Borden, 194 
So. 836, 239 Ala 387. 

Ill.—Petta V. Petta, 53 N.E.2d 324, 

321 IlLApp. 512. 

Mo.—^Brook v. Barker, 228 S.W. 805, 
287 Mo. 13, 14 AL.R. 347. 

Nev.—^Nixon v. Brown, 214 P. 624, 46 
Nev. 439. 

RIi.—^B loomfield v. Brown, 25 A 2d 
364, 67 R.L 452, 141 AL.R. 170. 

Tex.—Cromer v. Schafer, CivApp., 
260 S.W. 444. 

Community property 

(1) The advisability of adoption of 
community property system lies with 
legislature, not courta 

Okl.—Swanda v. Swanda, 248 P.2d 
575, 207 Okl. 186. 

(2) Where case Involved interpre¬ 
tation and validity of the Community 
Property Law of 1947, court was not 
concerned with wisdom of the law. 
Pa—Willcox V. Penn Mut. Life Ins. 

Co„ 56 A2d 621, 857 Pa. 681, 174 
AL.R. 220. 

Whether an estate "by entirety 
should be abolished or modified in the 
future, in view of change in condi¬ 
tions from those existing at common 
law is a question of policy to be de¬ 
cided by legislature rather than by 
supreme court. 

R.I.—^Bloomfield v. Brown, 25 A2d 
364. 67 B.L 462, 141 AL.R. 170. 

VTJS U.S.—^Tee-Hit-Ton Indians v. U. 
S., CtCl., 75 S.CL 813, 348 U.S. 272, 

99 L.Ed.-rehearing denied 76 S. 

Ct. 621. 348 U.S. 965, 99 L.Ed. - 

—^Northwestern Bands of Shoshone 
Indians v. U. S.. Ct.Cl., 65 S.Ct. 690, 
324 U.S. 335, 89 L.Ed. 985, rehearing 
denied 65 S.Ct. 1010, 324 U.S. 890, 89 
^L.Ed. 1437, motion denied 65 S.Ct. 
1562, 825 U.S, 840, 89 L.Ed. 1966— 
.Arenas v. U. S., Cal., 64 S.Ct 1090, 

322 U.S. 419, 88 L.Ed. 1363—^U. S. v. 
Santa Fe Pac. R. Co.. Arlz., 62 S.Ct 
248, 814 U.S. 839, 86 L.Ed. 260, re- 

- hearing denied 62 S.Ct 476, 314 U.S. 
716, 86 L.Ed. 670—Shoshone Tribe 
V. U. S., Wyo., 67 S.Ct 244, 299 
U.S; 476, 81 L.Ed. 360—Cherokee 
Nation v. Hitchcock, App.D.C., 23 
S.Ct 116i 187 U.S. 294, 47 L,Bd. 183. 
Board of Com'rs of Pawnee Coun- 
, ty, OkL, V. U. S.. aC.AOkl., 139 F. 
2d 248, certiorari denied 64 S.Ct 
846, 821 U.S. 795, 88 L.Ed. 1084, 
and 64 S.Ct 847, 321 U.S. 795, 88 
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L.Ed. 1084—State of Minnesota v. 
U. S., C.C.AMinn., 125 F.2d 636. 

Osage Tribe of Indians v. U. S., 
102 CtCl. 543—Sioux Tribe of In¬ 
dians V. U. S., 97 CtCl. 613, cer- 
tioraH denied 63 S.Ct 992, 318 U.S. 
789, 87 L.Ed. 1155—Chippewa In¬ 
dians of Minnesota v. U. S., 91 Ct. 
Cl. 97—Chippewa Indians of Minne¬ 
sota V. U. S., 88 Ct.Cl. 1, affirmed 59 
S.Ct 687, 307 U.S. 1, S3 L.Ed. 1067. 
Arlz.—Harrison v. Laveen, 196 P.2d 
456, 67 Arlz. 337. 

18. Cal.—^People ex reL Chiropractic 
League of California v. Steele, 41 
P.2d 946, 4 Cal.App.2d 206. 

Tex.—^Holland v. Taylor, 270 S,W.2d 
219. 

Wis.—Harbridge v. American Nat 
Bank of Racine, 187 N.W. 863, 177 
Wis. 206. 

19. Mich.—In re Salloum, 210 N.W. 
498, 236 Mich. 478—Smith v. Com¬ 
mand, 204 N.W. 140, 231 Mich. 409, 
40 AL.R. 515. 

Mo.—State ex rel. Wilkerson v. Skin- 
ker, 126 S.W.2d 1166, 344 Mo. 359, 
122 AL.R. 532. 

20. N.D.—State v. Turner, 164 N.W. 
924, 37 N.D. 635. 

Petroleum products 
The wisdom of legislature in In¬ 
trusting broad powers in division of 
motor fuels In department of agri¬ 
culture and inspection with respect 
to determining program for inspec¬ 
tion of refined petroleum products 
is not a matter of judicial determina¬ 
tion, since courts are not arbiters of 
legislative wisdom but function as a 
check upon unauthorized and uncon¬ 
stitutional assumptions of power, and 
in an action attacking validity of 
statute as providing for excessive in¬ 
spection fees, only question for de¬ 
termination by court is whether the 
fees are reasonably necessary to de¬ 
fray expense of inspection. 

Neb.—^Power Oil Co. v. Cochran, 295 
N.W. 805, 138 Neb. 827. 

2L U.S.—Osborn v. Ozlin, Va., 60 
S.Ct. 758, 810 U.S. 53, 84 L.Ed. 1074. 

Buxton V. Midwestern Ins. Co., 
D.CLa., 102 F.Supp. 500. 

Ark,—American Liberty Mutual Ins. 
Co. V. Washington, 36 S.W.2d 963, 
183 Ark. 497. 

Cal.—Caminetti v. Pacific Mut. Life 
Ins. Co. of California, 139 P.2d 908, 
22 CaL2d 344, certiorari denied Neb- 
lett V. Caminetti, 64 S.Ct. 428, 820 
U.S. 802, 88 L.Ed. 484. 

Morris v. New York Life Ins. Co., 
43 P.2d 572, 6 CaLApp.2d 30. 

Fla.—State ex rel. Vars v. Knott, 184 
So. 752, 135 Fla. 206, followed in 
State ex reL Hardware Mut. Cas. 
Co. V.' Knott, 185 So. 927, 136 Fla, 
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tion on a policy of life insurance,22 motor jurisdiction of disputes ;26 intoxicating liquors ;27 
carriers* insurance, 22 state fire and tornado fund judges judgments labor and emplo 3 rment ,20 
insurance,24 passengers* accident insurance,25 and 


552, vacated on other irrounds State 
of Florida ex rel. Hardware Mut. 
Cas. Co. V. Knott, 60 S.Ct. 72, 308 
U.S. 507, 84 L.Bd. 434, appeal dis¬ 
missed 60 S.Ct 72. 308 U.S. 506. 84 
Ii,Ed. 433. 

111.—^Anderson ▼. John Hancock Mut. 
liife Ins. Co., 45 N.H.2d 39. 316 III. 
App. 338. 

Mo.—^Magrers v, Northwestern Mut. 
Life Ins. Co., 152 S.W.2d 148, 848 
Mo. 96. 

N.H.—Consoli V. Com. Ins. Co., 84 
A2d 926, 97 N.H. 224. 

N.J.^-Applicatfon of Prudential Ins. 
Co. of America, 28 A.2d 120, 132 
N.J.Bq. 170. 

N.D.—^James v. Toungr, 43 N.W.2d 
692, 77 N.a>. 451, 20 ALi.R.2d 1086. 

Wls,—State Farm Mut Automobile 
Ins. Co. V. Duel, 12 N.W.2d 696, 
244 Wis, 429, affirmed 65 S.Ct 573, 
324 U.S. 154, 89 tuEd. 812, rehear¬ 
ing denied 65 S.Ct 856, 324 U.S. 
887, 89 L.Ed. 1436, motion denied 
19 N.W.2d 315, 247 Wi8. 121. 

22. Mo.—^Andrus v. Business Men*s 
Acc. Ass'n of America, 223 S.W. 
70, 283 Mo. 442, 13 A.LuR. 779. 

23. Kan.—^Dunn v. Jones, 57 F.2d 
16, 143 Kan. 771. 

Contraot oarriers 

U.S.—Commercial Standard Ins. Co. 
of Fort Worth v. Poster, D.C.Kan., 
31 F.Supp, 873, afBrmed, CCJL, 
Foster v. Commercial Standard Ina 
Co. of Fort Worth, Tex., 121 P,2d 
117. 

24L N.D.—^Minot Special School Dist 
No. 1 V. Olsness, 208 N.W. 968, 53 
NJ>. 688, 45 A.LuR. 1387. 

25. WIs.—State v. Smith, 199 N.W. 
954, 184 Wis. 809. 

26. U.S.—^^tna Life Ins. Co. of 
Hartford, Conn., v. Haworth, Mo.. 
57 S.Ct 461, 300 U.S. 227, 81 Lu 
Ed. 617, 108 A.L.H. 1000, r^earingr 
denied 57 S.Ct 667, 300 U.S. 687, 81 
L.Ed. 889. 

27. U.S.—Arrow Distilleries ▼. Al¬ 
exander. aCJL?, 109 F.2d 897, cer¬ 
tiorari denied 60 S.Ct 1095. 310 
U.S. 646. 84 LuBd. 1412. motion 
granted 61 S.Ct 56, 811 U.S. 613, 85 
L.Ed. 889. 

Midwest Beverage Co. v. Gates. 
D.CXInd., 61 F.Supp. 688—U. S. v. 
Hobason, D.CKan., 38 F.Supp. 991, 
affirmed, aOA., Hobason v. U, S., 
122 F.2d 991—U. S. v. VlUaneuva, 
D.CNev., 17 F.Supp. 485. 

Ark.—Gipson v. Morley, 233 S.W.2d 
79, 217 Ark. 660. 

Cat—Johnstone v. State Board of 
Equalization, 213 P.2d 429, 95 Cal. 
App.2d 627. 

Jnd.— V. Rosen, 189 N3.. 375, 207 
Ind. 409, appeal dismissed *Ro^ v. 


Fry, 65 S.Ct 143, 293 U.S. 626, 79 
L.Ed. 636. 

Mich.—^Malone v. Lambrecht, 8 N.W. 
2d 910, 305 Mich. 58. 

Mo.—State v, Wlpke, 133 aW.2d 364, 
345 Mo. 283, followed in State v. 
Ruebling, 133 aW.2d 360. 

State ex rel Klein v. Balsiger, 
App., 151 S.W.2d 521, certiorari 
quashed State ex rel. Klein v. 
Hughes, 173 S.W.2d 877, 851 Mo. 
651. 

Mont—Stephens v. City of Great 
Falls, 175 P.2d 408, 119 Mont 368 
—^Pollard V. Montana Liquor Con¬ 
trol Board, 131 P.2d 974, 114 Mont 
44—State ex rel. Haynes v. Dis¬ 
trict Court of First Judicial Dist, 
in and for Lewis and Clark County, 
78 P.2d 937, 106 Mont 470. 

N.H.—^Nashua Wholesale Grocers v. 
State Liquor Commission; 60 A.2d 
124, 95 N.H. 224—Sterling Cider Co. 
V. Jackson, 11 A.2d 814, 90 N.H. 641. 

N.M.—Sprunk v. Ward, 186 P.2d 
382, 51 N.M. 403. 

N.Y.—^Dobess Realty Corp. v. Magid, 
61 N.T.S.2d 324, 186 Mlsc. *225—In 
re Kohn, 164 N.Y.S. 988, 100 Misc. 
25. 

Ohio.—State ex reL Williams v. Gian- 
der, 74 N.B.2d 82, 148 Ohio St 188, 
certiorari denied 68 S.Ct 157, 882 
U.S. 817, 92 L.Ed. 894. 

Pa.—Crane v. Pennsylvania Liquor 
Control Board, ContPL, 50 Dauph. 
CO. 401. 

RI.—^Board of License Com’rs of 
Town of Portsmouth v. Daneker, 79 
A.2d 614, 78 R.I. lOL 

Wash.—Ajax v. Gregory, 82 P.2d 560, 
177 Wash. 465. 

Wis.—State v. Coubal, 21 N.W.2d 381, 
248 Wis. 247—State v. Potokar, 16 
N,W.2d 158, 246 Wis. 460. 

28. Ariz.—Conkling v. Crosby, 239 P. 
606, 29 Ariz.; 60. 

CaL—Pickens v. Johnson, 267 P.2d 
801, 42 Cal.2d 399. 

29. Ala.—Jefferson County ▼. John¬ 
son, 168 So. 450, 232 Ala. 406.. 

CaL—^Rogers v. Springfield Fire & 
Marine Ins. Co., 268 P. 679, 92 CaL 
App. 537. 

DeL—Penn Central Light & Power 
Co.. V, Central Eastern Power Co., 
171 A. 332, 6 W.W.Haxr. 74. 

80. U.S.—^Amalgamated Ass'n of St, 
Elec. Ry. & Motor Coach Emp. of 
America, Division 998 y. Wisconsin 
Employment Relations Board, Wia, 
71 S.Ct 859, 840 U.S. 883, 95 L.Bd. 
864, 22 A.DR2d 874 -tU. S. v. Pe- 
trillo, IlL, 67 S.Ct 1638, 832 U.S: 
1, 91 L.BdL 1877—Senn v. Tile Lay¬ 
ers Protective Union, Local Na 6, 
Wis., 67 act 857, 801.U.a 468, 81 
Ii.Bd. 1229. 

Printing Specialties and Paper 
Converters Union, Local 388, A.F.L. 
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V. Le Baron, C.A.Cal., 171 F.2d 331, 
certiorari dismissed 69 S.Ct. 884 
386 U.S. 949, 93 L.Ed. 1105. 

Ala.—^Hotel & Restaurant Emp., In¬ 
tern. Alliance v. Greenwood, 30 So. 
2d 696, 249 Ala. 266, certiorari de¬ 
nied G. V. H. & R B., I. A. B., 68 
act 349, 332 U.S. 847, 92 L.Ed. 417 
—Steele v. Louisville & N. R Co., 
16 So.2d 416, 245 Ala» 113, reversed 
on other grounds 65 aCt 226, 328 
U.S. 192, 89 LuEd. 178. 

Ariz.—^Local 266, Intern. Broth, of 
Elec. Workers, A. P. of L. v. Salt 
River Project Agr. Imp. and Power 
Dl^, 275 P.2d 893, 78 Ariz. 30. 

Cal.—^People v. Pond, 284 P.2d 793— 
California Drive-In Restaurant 
Ass'n V. Clark, 140 P.2d 657, 22 
Cal.2d 287, 147 A.L.R 1028—C S. 
Smith Metropolitan Market Co. v. 
Lyons, 106 P.2d 414, 16 CaL2d 389— 
McKay v. Retail Automobile Sales¬ 
men’s Local Union No. 1067, 106 P. 
2d 873, 16 CaL2d 811, certiorari de¬ 
nied 61 act 989, 313 U.a 566, 85 
L.Ed. 1525. 

Commercial Cas. Ins. Co. of New¬ 
ark, N. J. V. Industrial Acc. Com¬ 
mission, 242 P.2d 18, 110 CaLApp. 
2d 83—Sbalz v. Union School Dist, 
137 P.2d 762, 58 CalALpp.2d 599. 

People V. McBntyre, 84 P.2d 660, 
32 Cal.App.2d Supp. 752. 

Fla.—^Hotel & Restaurants Bmp. & 
Bartenders’ Union Local No. 166, 
American Federation of Labor v. 
Cothron, 69 So.2d 366: 

Minn.—Dayton Co. v. Carpet, Lino¬ 
leum and Resilient Floor Decora¬ 
tors’ Union, Local No. 696, AFL, 
89 N.W.2d 188, 229 Minn. 87, ap¬ 
peal denied Carpet, Linoleum and 
Resilient Floor-Decorators* Union, 
Local No. 696, A.F.L. v, Dayton Co., 
70 act 670; 889 U.a 906; 94 L.Ed. 
1834. 

Neb.-^Hanson v. Union Pac. R Co., 
.71 N.W.2d 526, 160 Neb. 669. 

.N.BL—White Mt PVeezer Co. v. Mur¬ 
phy, 101 A. 357, 78 N.H. 398. 

N.Y.—Williams v. Quill, 12 N.E.2d 
647, 277 N.Y. 1, appeal dismissed 
58 act 650, 308 U.S. 621, 82 L.£d. 
1085. 

MUler V. Rueh^ 2 N.Y.a2d 894, 
166 Misc. 479. . 

Wis.—Allen-Bradley Local No. 1111, 
United Electrical^ Radio & Machine 
Workers of America v. Wisconsin 
Employment Relations Board, 295 
N.W. 791, 287 Wis. 164, affirmed 62 
act 820, 815. US.' 740, 86 L.Ed. 1164 
—^Hotel and Restaurant Employees’ 
International Alliance, Local .No. 
122 V. Wisconsin'Emploirment-Rela- 
tlons Board, 294-N.W. 682; 236 Wis. 

^ 329, rehearing denied 29.5 N.W. 684, 
236 Wis. 329*. Jdllrmed 62 aCt 706. 
315 U.a 437, 86 LJBM 946. 
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including use of injunctions in labor disputes,31 
child labor, 31-5 regulation of hours of labor,32 re¬ 
quiring safety appliances,33 employers’ liability 
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acts, 33.5 full crew taws,34 unemployment compen¬ 
sation for post war relief,3^*5 and unemployment in¬ 
surance ;35 landlord and tenant insofar as means 


Fair £al)or Standards Act 
U.s.—^McComb v. McKay, C.C.A.Neb., 
164 F.2d 40—^Torres v. American 

R. Co. of Porto Rico, C.C.A.Puerto 
Rico, 157 P.2d 265, certiorari denied 
67 S.Ct 204, 329 U.S. 782, 91 LuEd. 
$ 71 —Creekmore v. Public Belt R. 
Commission of New Orleans, C.C.A- 
La. 134 P-2d 676, certiorari denied 
64 S.Ct 43, 320 U.S. 742, 88 L..Ed. 
440 —Columbus & G. Ry. Co. v. Ad¬ 
ministrator of Wage and Hour Di¬ 
vision, U. S. Department of Labors 
aC.A6, 126 P.2d 136—^Missel v. 
Ovemight Motor Transp. Co., C.C.A 
Md., 126 P.2d 98, afBrmed 62 S.Ct. 
1216, 816 U.S, 672, 86 L-Ed. 1682. 
rebearingr denied 63 S.Ct. 76, 317 U. 

S. 706, 87 L.Ed. 663. 

Miller v. Howe Sound Min. Co., 
D.C.Wash., 77 P.Supp. 640—^Bell v. 
Porter, D.aill., 66 P.Supp. 49, re¬ 
versed on other $rrounds, C.C.A, 169 ‘ 
P.2d 117, vacated on other groxinds 
67 act. 1092, 830 US. 818, 91 L.Ed. 
1267, rehearinff denied 67 S.Ct. 1198, 
831 U.S. 864, 91 L.Ed. 1869—Wall¬ 
ing: V. Arctic Circle Exploration, 
D.aWash., 66 P.Supp. 944. 

Iowa.—Umthun v. Day & Zimmer- 
mann, 16 N.W.2d 268, 286 Iowa 293. 
JNT.T.—Mabee v. White Plains Pub. 

Co.. 88 N.T.S.2d 231, 179 Misc. 832. 
jOktoOT relatioiis acts 
U.S.-T-Colg:ate-Palmollve-Peet Co. v. 
N. L. R. B., CaL, 70 S.Ct, 166, 338 
U.S. 366, 94 Li.Ed. 161—American 
. Federation of Labor v. N. L. R. B., 
App,D.C., 60 act 800. 808 U.S. 401, 
84 KBd. 347—N. L. R. B. v, New- 
" port News Shipbuilding: & Dry Dock 
Co., 60 act 203, 308 U.S. 241, 84 L. 
Ed. 219. 

Inland Steel Co. v. N. D. R. B., 

C. A7, 170 P.2d 247, certiorari de¬ 
nied 69 act* 887, 886 U.S. 960, 98 
L.E<1 1112, affirmed American Com¬ 
munication Ass*n C. I. O. V. Doude, 
70 act 674, 889 U.S. 382, 94 D.Ed. 
925, rehearing: denied 70 S.Ct 1017, 
389 U.S. 990, 94 L.Ed. 1391, and 
United Steelworkers of America v. 
N. L. R. B., 70 act 1017, 339 U.S. 
990, 94 L.Ed. 1891—N. L. R. B. v. 
Edward G. Budd Mfg:. Co., CA.6, 
169 'P.2d 671. certiorari denied 69 
act 411, 336 U.S. 908, 98 D.Bd. 
411—Stewart Die Casting: Corp. v. 
N. L. R. B., aaA.7, .132 P.2d 801— 
N. L. R. B. V. Aluminum Products. 
Co., C.aA.7; 120 ,P.2d 667-T-VaIIey 
Mould & Iron Corp. v. N. LL R.“B., 
aCA.7, lie P.2d 760, certiorari de¬ 
nied 61 act m4. 818 U.a 690^ 86 
L.Bd. 1646. 

OU Workers . Intern. Union v. El¬ 
liott. D.C.Tex., *73 P.Supp. 942. ' 
D.C.—Penello v. Intetnatlonal Union, 
United Mine Workers of America, 

D. C, 38 P.Supp. 936—rNatioxua Maiv 


Itime Union of America v. Herzog:, 
D.C., 78 P.Supp. 146, affirmed 68 S. 
Ct 1529, 334 U.S. 854, 92 L.Bd. 1776. 
Minimum wagres 

Whether employees' tips, from 
viewpoint of social welfare, should 
be counted as part of their legral min¬ 
imum wa^es fixed by statute, is not 
for judicial decision. 

Cal.—California Drlve-In Restaurant 
Ass’n V. Clark, 140 P.2d 667, 22 Cal. 
2d 287, 147 ALuR. 1028. 
Fortatto-Portal Act 
U.S.—^Battaglia v. General Motors 
Corp., C.AN.T., 169 P.2d 264, cer¬ 
tiorari denied 69 S.Ct 236, four 
cases, 335 U.S. 887, 93 L.Ed. 423. 

Bateman v. Ford Motor Co., D.C. 
Mich., 76 P.Supp. 178, affirmed, C.A, 
Pisch V. General Motors Corp., 169 
F.2d 266, certiorari denied 69 S.Ct 
406, 335 U.S. 902, 93 L.Ed. 436 and 
Bateman v. Ford Motor Co., 69 S.Ct 
406, 336 U.S. 902, 93 L.Ed. 436— 
May V. General Motors Corp., D.C 
Ga., 73 P.Supp. 878. 

Bailway Ziahor Act 
U.S.—Goodin v. Clinchfield R. Co., D. 
CTenn., 126 P.Supp. 441—Texas 
Elec. Ry. Co. v. Eastus, D.C.Tex.. 
26 P.Supp. 826, affirmed 60 S.Ct. 134, 
308 U.S. 612, 84 L.Bd. 437, rehear¬ 
ing: denied 60 S.Ct. 268, 308 U.S. 
637, 84 L.Ed. 529. 

31. U.S.—^Brotherhood of Railroad 
Trainmen, Enterprise Lodgre, No. 
27, V. Toledo, P. & W. R. R., HL, 
64 S.Ct. 418, 821 U.S. 60, 88 D.Bd. 
634, 160 AL.R. 810. 

Cal.—-Seven Up Bottling: Co. of Lios 
Angeles v. Grocery Drivers Union 
Local 848, 254 P.2d 544, 40 Cal.2d 
368, 83 AL.R.2d 327. 

D.C,—Switchmen's Union of North 
America v. National Mediation 
Board, 136 P.2d 785, 77 U.S.App.D.a 
. 264, reversed on other grounds 64 
S.Ct 96, 320 U.S. 297, 38 L.Bd. 61. 
N.T.—^May's Purs and Ready to Wear 
V. Bauer, 26 N.B.2d.279, 282 N.Y. 
831, reargument denied 27 N.E,2d 
.210, 282 N.T. 804. 

Jewish Hospital of Brooklyn v. 
Doe, 300 N.T.S. 1111, 252 App.Dlv. 
681. 

Or.—^Peters v. Central Labor Coun¬ 
cil, 169 P.2d 870, 179 Or. 1. 

3L5 Ariz.—S. H. Kress A Co. v. Su¬ 
perior ■ Court of Maricopa County, 
182 P.2d 931, 66 Ariz. 67. 

32L U.S.—^N. L. R. R v. Kopman- 
Woracek Shoe. Mfg. Co., CCAu8, 
158 P.2dl03. 

Mont.—State v. Safeway Stores, 76 F. 
2d 81, 106 Mont. 182. 

33 . U.sJ —Chicago, St. P., M. & O. 
Ry. Co. V. U. S., CCA-Neb., 36 P. 
2d 670. 
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Cason V, Ajnerican Brake Shoe & 
Foundry Co., D.CColo., 32 P.Supp. 
680. 

Wis.—^Tiemann v. May, 292 N.W. 
612, 235 Wis. 100, 

33.5 U.S.—Callen v. Pennsylvania R. 
Co., Pa., 68 S.Ct 296, 332 U.S. 625, 
92 L.Ed. 242. 

Barry v. Reading Co., C.C.AN.J., 
147 P.2d 129, certiorari denied 66 
S.Ct. 912, 324 U.S. 867, 89 L.Ed. 
1422, rehearing denied 63 S.Ct. 1022, 
324 U.S. 891, 89 L.Ed. 1438. 

3A Pa.—^Pennsylvania R. Co. v. Pub¬ 
lic Service Commission, 67 Pa. 
Super. 569. 

3A5 CaL—City of Los Angeles v. 
Post War Public Works Review 
Board, 166 P.2d 746, 26 CaL2d 101. 

35. U.S.—Gulf States Paper Con)o- 
ration v. Carmichael, D.C.Ala., 17 
P.Supp. 225, injunction modified 
Carmichael v. Gulf States Paper 
Corporation, 67 S.Ct. 674, 300 U.S. 
644, 81 L.Ed. 858, reversed on oth¬ 
er grounds 57 S.Ct. 868, 301 U.S. 
495, 81 L.Ed. 1245, 109 AL.R. 1327 
—Southern Coal & Coke Co. v. 
Carmichael, D.C.Ala., 17 P.Supp. 
226, injunction modified Carmichael 
V. Southern Coal & Coke Co., 67 S. 
Ct. 674, 300 U.S. 644, 81 L.Ed. 858, 
reversed on other grounds 57 S.Ct. 
868, 301 U.S. 496, 81 L.Ed. 1245, 
109 AL.R. 1327. 

Ala.—^Beeland Wholesale Co. v. Kauf¬ 
man, 174 So. 616, 234 Ala. 249. 
Cal.—^Bodinson Mfg. Co. v. Califor¬ 
nia Employment Commission, 109 
P.2d 935, 17 CaL2d 321—Gillum v. 
Johnson, 62 P.2d 1037, 7 Cal.2d 744, 
108 AL.R. 695, rehearing denied 
63 P.2d 810, 7 Cal.2d 744, 108 A 
L.R. 596. 

Colo.—^Frankel Carbon & Ribbon Co. 
V. Aaron, 158 P.2d 929, 118 Colo. 
429. 

Ill—John P. Moriarity, Inc., v. Mur¬ 
phy, 65 N.K2d 281, 387 ILL 119. 
Iowa.—^Merchants Supply Co. v. Iowa 
Employment Security Commission, 
16 N.W.2d 672, 235 Iowa 372. 

Md.—Jones v. Gordy, 180 A 272, 169 
Md, 173. 

Mich.—Acme Messenger Service Co. 
V. Michigan Unemployment Com¬ 
pensation Commission, 11 N.W.2d 
296, 306 Mich. 704. 

Mixm.—Ackerson v. W. U. TeL Co., 48 
N.W.2d 338, 284 Minn. 271, 26 AL. 
R.2d 1063—^Bucko v. J. P. Quest 
Foundry Co., 38 N.W.2d 223, 229 
Minn. 131. 

N.J.—Crerber v. Board of Review, Di¬ 
vision of Employment Sec., New 
Jersey Dept, of Labor and Indus¬ 
try, 115 A2d 675, 36 N^J.Super. 322. 

Miller Auto Gear & Parts Co. v. 
Unemployment Compensation Com- 
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adopted are related to relief sought ;»8 levees and and other districts,« the determination of benefits,« 
flood control;36-3 licenses•,8T Hens;** limitation of the making of assessments,*^ the enforcement of 
actions;** legitimacy of children;*<> local improve- assessments,** contracts for improvements,** con- 
ments,** including drainage,** highu-ay,** park,** tractors’ bonds,** improvement bonds,*1 and sale of 


mission, 38 A.2d 292, 132 N.J.Law 
34. 

K.T,— VT. H. H. Chamberlin, Inc. v. 
Andrews, 2 N’.E.2d 22. 271 N.T. 1, 
106 A.L.R. 1519, affirmed 57 S.Ct. 
122, 299 U.S. 515, 81 L.Ed. 380, re¬ 
hearing denied 57 S.Ct. 926, 301 
U. S. 714, 81 L.Ed. 1365—Associated 
Industries of New Tork State v. 
Department of Labor of New Tork, 

2 N.E.2d 22, 271 N.T. 1, 106 A.Li.R. 
1519. affirmed 57 S.Ct 122, 299 U.S. 
615, 81 L.Ed. 380, rehearing denied 
57 S.Ct 926, 301 U.S. 714, 81 L.Ed. 
1365. 

Pa.—Commonwealth v. Perkins, 41 
Pa.Dl5t & Co. 55, 60 Dauph.Co. 18, 
affirmed 21 A.2d 45. 342 Pa. 529, af¬ 
firmed Perkins v. Commonwealth 
of Pennsylvania, 62 S.Ct. 484, 314 

U. a 586, 86 L.Ed. 473. j 

Utah.—National Tunnel & Mines Co.' 

V. Industrial Commission, 102 P.2d 
608, 99 Utah 39. 

Striking employees 
Whether Employment Security Act 
should entitle striking employees, re¬ 
placed by other employees, to unem¬ 
ployment compensation for time after 
full resumption of employer’s opera¬ 
tions, is for legislature, not court, to 
determine, 

Ariz.—Sakrlson r. Fierce, 185 P.2d 
528, 66 Ariz. 162, 173 A.L.R. 480. 

U.S.—Block V. Hirsh, App.D.C., 
41 S.Ct 458, 256 U.S. 136, 65 L.Ed. 
865, 16 A.L.R. 165. 

N.J.—Sbrolla v. Hess, 43 A.2d 498, 23 
K.J.Hisc. 229, affirmed 44 A.2d 36, 
24 N.J.Misc. 261. 

36.5 U.S.—State of Oklahoma ex reL 
Phillips V. Guy P. Atkinson Co., 
OkL, 61 S.Ct. 1050, 313 U.S. 608, 
85 L.Ed. 1487. 

U. a V. West Virginia Power Co„ 
CC.AW.Va., 122 P.2d 733, cerUo- 
rarl denied West Virginia Power 
Co. V. U. S., 62 act. 187, 314 U.S. 
683, 86 L.Bd. 547. 

37. Cat—^Luer Packing Co, v. State 
Bo€Lrd of Eaualization, 224 P.2d 744. 
101 Cal.App.2d 99—City of San 
Mateo V. Mullin, 139 P.2d 351, 59 
CaLApp.2d 652. 

D.C—^Busey v. District of Columbia, 
129 P.2d 24, 76 U.aApp.D.C. 852, 
vacated on other grounds $3 S.Ct. 
1277, 319 U.S. 679, 87 KEd. 1598, 
conformed to 138 P.2d 592, 78 U.S. 
App.D.a 189. 

La.—State v. American Ry. Express 
Co., 106 So. 544, 159 La. 1001. 

Mass.—^Town of Webster v. Alcoholic 
Beverages Control Commission, 4 
N.E.2d 302, 295 Mass. 572. 

Neb.—Nelsen v, TiUey, 289 N.W. 388, 
137 Neb. 327, 126 ALJEL 729. 

Ohio.—Ziegler* t. Brown* 14 Ohio 


Supp. 35, appeal dismissed 64 N.E. 
2d 680, 146 Ohio St. 224. 

Pa.—^Appeal of J. A. Young & Co., 160 
A 151, 105 Pa.Super. 153. 

Utah.—State v. Mason, 78 P.2d 920, 94 
Utah 501, 117 AL.R. 330. 

Vt—Sowma v. Parker, 22 A2d 513, 
112 VL 241. 

38. U.S.—In re B. P. Llentz Mfg. Co., j 

D.CMo., 32 P.Supp. 233. | 

Ind.—Citizens* Trust & Savings Bank 
of South Bend v. Fletcher American 
Co., 190 N.B. 868. 207 Ind. 828, 99 
AL.R. 1474, rehearing denied 192 
N.E. 451, 207 Ind. 328, 99 AL.R 
1476. 

39. U.S.—^Eavanagh v. Noble, Mich., 
68 S.Ct 235, 332 U.S. 535, 92 L.Ed. 
150, rehearing denied 68 S.Ct. 656, 
833 U.S. 850, 92 LuBd. 1132—Scalfe 
Co. V. C. I. R. 62 act 338, 314 U.^ 
S. 459, 86 L.Ed. 339. 

Caldwell v. Alabama Dry Dock & 
Shipbuilding Co., aC.AAla.,- 161 P. 
2d 83, certiorari denied 68 S.Ct. 69, 
332 U.S. 759, 92 KEd. 345, and Ala¬ 
bama Dry Dock & Shipbuilding Co. 
v; Andrews, 68 S.Ct 60, 832 U.S. 
759, 92 L.Ed. 845. 

Smith V. Cudahy Packing Co., D. 
C.Minn., 73 P.Supp. 141. 

Ariz.—Sparks v. Douglas & Sparks 
Realty Co., 166 P. 286, 19 Ariz. 123. 
Ark.—Steele v. Gann, 123 S.W.2d 
620. 197 Ark, 480, 120 AL.R 754. 
Del.—Cranston v. New Process Fibre 
Co., 74 A2d 818, 6 Terry 368. 

Ky.—^Thomas v. Fidelity & Casualty 
Co. of New York, 80 S.W.2d 8, 258 
Ky. 360. 

Or.—^Evans v. Finley, 111 P.2d 838, 

166 Or, 227, 133 AL.R 1318. 

Pa.—Commonwealth ex rel. Hughes 
V. Maryland Cas. Co., 74 A2d 683, 

167 Pa.Super. 101. 

S.C.—^Hite V, Town of West Colum¬ 
bia, 66 S,B.2d 427. 220 S.C. 59— 
Scoyill V. Johnson, 8 S.E.2d 543, 
190 S.C. 457. 

4iO. Ky.—^Richardson’s Adm’r v. 
Borders, 64 S.W.2d 676, 246 Ky. 
303, 87 AL.R. 196. 

Wis.—^Vorvilas v. Vorvilas, 31 N.W. 

2d 586, 252 Wis. 333. 

4tl- Cal.—Neill v. City of Glendale. 

289 P. 877, 106 Cal. 563. . 

DeL—State ex reL Sharp v. 0.62033 
Acres of Land in Christiana Hun¬ 
dred, New Castle County, 112 A2d 
867. 

I Ky.—^Henry Bickel Co. v. City of 
Louisville, 137 S.W.2d 717, 282 Ky. 
38, 127 AJL.R. 1084. 

Md.—Castle Farms Dairy Stores v. 
Lexington Market Authority, 67 A 
2d 490. 193 Md. 472. 

Mass.—re Opinion of the Justices, 
127 NJEl 635, 234 Mass. 612. 
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Tenn.—^Drainage Dlst No. 4, Madi¬ 
son County V. Askew, 204 S.W. 984 
140 Tenn. 314. 

42. Colo.—^Henry Wilcox & Son v. 
Rivervlew Drainage Dist, 26 p.2d 
172, 93 Colo. 116. 

12 C.J. p 891 note 70. 

43. Cal.—Sharp v. Joint Highway 
Dist No. 6, 295 P. 841, 111 Cal. 
App. 81. 

44. Ill.—People V. Kelly, 192 N.E. 
372, 357 IlL 408. 

45. Ark.—^House v. Road Improve¬ 
ment Dist No. 6, Conway County, 
261 S.W. 21, 168 Ark. 367, error 
dismissed House v. Road Improve¬ 
ment Dist No. 2 of Conway Coun¬ 
ty, Ark.. .45 S.Ct 60, 266 U.S. 175, 
69 L.Ed. 229—Sallee v. Dalton, 213 
S.W. 762, 138 Ark. 649. 

Fla.—State v. Ocean Shore Improve¬ 
ment Dist, 156 So. 433, 116 Fla 
284. 

48. Conn.—State v. Sixth Taxing 
Dist, 182 A 661, 104 Conn. 192. 

Ga.—Georgia Power Co. v. City of 
Decatur, 176 S.B. 494, 179 Ga 471, 
reversed on other grounds Georgia 
Ry. & Electric Co. v. City of Deca¬ 
tur, 66 S.Ct 701, 296 U.R 16S, 79 
L.Ed. 1365. 

Mont—State ex reL Siegfried v. Car¬ 
bon County, 92 P.2d 301, 108 Mont 
610, 123 AL.R. 1466. 

N.Y.—Gaynor v. Maxohn, 198 N,B. 
13, 268 N.Y. 417. 

OkL—^Rawlins ^ v. Wamer-Quinlan 
Asphalt Co., 174 P. 526, 70 Old. 
809. 

47. U.S.—Columbia Inv. Co. v. Long 
Branch and Lakeside Special Road 
and Bridge Dist, D.C.Fla, 281 P. 
342. 

Fla—^Hansen v. State ex reL Board 
of Com’rs of Florida Inland Navl- 
gaUon Dist, 179 So. 692, 181 Fla 
679. 

Tex—Texas Bitulithic Co. y. Dallas 
ConsoL Electric St Ry. Co., Civ. 
App., 248 S.W. 746, reversed on 
other grounds Dallas ConsoL Elec¬ 
tric St R Co.' V. City of Dallas, 
Com.App., 260 S.W. 1084. 

48. Pla—^Berry Y. Hardee, 91 So. 

' 685, 83 Fla SSL 

4!8. CaL—Crummey v. Popp, 249 P. 
20, 79 CaLApp. 280. 

sa U.S.—Royal Indemnity Co. v. 
Independence Indemnity Co.» C.C. 
AOr., 29 F.2d 48. 

5L Mont—^Montana-Dakota Utilities 
Co. v. City of Havre. 94 P.2d 660, 

' 109 Mont 164. 

Wash.-rJones v. Ha mm er, 255 P. 955, 
143 Wash. 525. ^ 
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surplus power generated mechanics’ or laborers' 
liens ;53 money mortgages^^ and redemption 
from foreclosure of mortgages and moratoria.55 

The rule has been applied to laws relating to 
motor vehicles,56 including liability to passengers, 5? 
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liability of acts of members of the family,®^ com¬ 
pulsory assigned risk laws,S8*6 regulation of 
weight,regulation of speed,®® regulation of motor 
carriers,®! and deposits or bonds by motor clubs' 
agencies municipal corporations,®® including 
their officers,®^ charters,®® government,®® powera,®'^ 


52. XT.S.—Georgria Power Co. v. Ten¬ 
nessee Valley Authority, D.C.Ga., 
14 F.Supp. 673. 

5 3 . Or.—^Drake Lumber Co. v. Pagret 
Mortg. Co., 274 P.2d 804. 

Va.—^Robert Bunts Engineering & 
Equipment Co. v. Palmer, 192 S.B. 
789, 169 Va. 206. 

53.5 TJ.S.—Guaranty Trust Co. of 
New Tork v. Henwood, Mo., 59 S. 
Ct. 847, 307 U.S, 247, 83 L.Ed. 1266 
—Chemical Bank & Trust Co. v. 
Henwood, Mof., 69 S.Ct. 847, 807 

U. S. 247, 83 Ii.Ed. 1266. 

54. Ohio.—Carr v, Cleveland Trust 
Co., App., 74 N.E.2d 124, appeal dis¬ 
missed 74 N.E.2d 271. 148 Ohio 
St. 408, and reversed on other 
grounds, Carr v. Home Owners 
Loan Corp., 76 N.E.2d 389, 148 Ohio 
St 638. 

Pa.—^Batten v. Jurist 168 A. 657, 306 
Pa. 64, 81 A.L.H. 626. 

Wash.—^Bank of California v. Clear 
Lake Lumber Co., 264 P. -714, 146 
Wash. 697—Mill & Mine Supply Co. 

V. Clear Lake Lumber Co., 264 P. 
714, 146 Wash. 697—Bank of Cali¬ 
fornia, Nat Ass*n v. Clear Lake 
Lumber Co., 264 P. 705, 146 Wash, 
543. 

S4A Wash.—^First Nat Bank of Ev¬ 
erett V. Tiffany, 242 P.2d 169, 40 
Wash.2d 193. 

56. U.S.—^Bast N. T. Sav, Bank v. 
Hahn, N.T., 66 S.Ct 69, 326 U.S. 
230, 90 L.Ed. 34, 160 A.L.R. 1279— 
Home Building & Loan Ass’n v. 
Blaisdell, 64 S.Ct 281, 290 U.S. 898, 
78 L.Bd. 413, 88 A.L.R. 1481. 

N.Y.—^In re Mortgage Commission, 7 
N.T.S.2d 259, 169 Mlsc. 163, revers¬ 
ed on other grounds 10 N’.Y.S.2d 31, 
266 App.Dlv. 301, appeal denied In 
re Muller Paper Goods Co., 12 N.Y, 
S.2d 233, 266 App.Div. 1081, affirm¬ 
ed 24 N.B.2d 474. 281 N.Y. 780. 

66« U.S.—Walton v. City of Atlanta, 
D.C.Ga., 89 F.Supp, 809. modified 
on other grounds, CA., 180 F.2d 
148, set aside on other grounds, C 
A, 181 F.2d 693, certiorari denied 
71 S,Ct 66, 340 U.S. 823, 96 L-Bd. 
604. 

Cat—Von Arx v. City of Burllngrame, 
60 P.2d 306, 16 Cal.App.2d 29. 

Bet—State v. Shaw, 192 A 610. 

Mont—State ex reL Gallagher v. 
District Court of Sixth Judicial 
Dist in and for Gallatin Coimty, 
114 P.2d 1047, 112 Mont 253. 

—Bus Depot Holding Corpora¬ 
tion V. Valentine, 41 N.E.2d 913, 288 
K.Y. 116. 

16 C.J.S.—61 


Okl.—Campbell v. State, 173 P.2d 584, 
83 OkLCr. 108. 

Or.—^Anderson v. Thomas, 2$ P.2d 
60. 144 Or. 572. 

BmergeiLcy vehicles 
Whether statute giving driver of 
emergency vehicle a prior right to 
proceed through intersection past 
“stop” sigrn is wise is not for court 
to determine, but determination of 
that matter is a legislative preroga¬ 
tive. 

Minn.—Travis v. Collett 17 N‘.W.2d 
68, 218 Minn. 692. 

57. U.S.—Silver v. Silver, Conn., 50 
S.Ct 57. 280 U.S. 117, 74 L.Bd. 221. 
65 AL.R. 939. 

Me.—^Pringle v. Gibson, 195 A 695, 
185 Me. 297, rehearing denied 197 
A 553, 135 Me. 512. 

Ohio.—Blrmelin v. Gist 120 N.B.2d 
711, 162 Ohio St 98. 

68. Idaho.—Gordon v. Rose, 83 P.2d 
351, 64 Idaho 602, 93 AL.R, 984. 

58.5 U.S.—California State Auto. 
Ass*n Inter-Ins. Bureau v. Maloney, 
Cal.. 71 S.Ct 601, 341 U.S. 105, 95 
L.Ed. 788. 

59. U.S.—Sproles v. Blnford, D.C. 
Tex., 66 P.2d 189. affirmed 52 S.Ct 
681, 286 U.S. 374, 76 L.Ed. 1167. 

Whitney v, Johnson, D.C.Ky., 37 
F.Supp. 66, affirmed 62 S.Ct 117, 
314 U.S. 674, 86 L.Bd. 466. 

eo. Miss.—^Teche Lines v. Bateman, 
139 So. 159, 162 Miss. 404. 

6L U.S.—Stephenson v. Blnford, 
Tex., 58 S.Ct 181, 287 U.S. 251, 77 
L.Bd. 288, 87 AL.R. 721. 

Continental Baking Co. v. Wood- 
ring, D.C.3£an., 55 F.2d 347, affirmed 
62 S.Ct 595, 28$ U.S. 352, 76 L.Bd. 
1156, 81 AL.R. 1402. 

Me.—In re Stanley, 174 A 93, 133 Me. 
91, affirmed Stanley v. Public Util¬ 
ities Commission of Maine, 55 S.Ct 
628, 295 U.S. 76, 79 L,Bd. 1311. 
Md.—West V. WilUams, 173 A, 259, 
167 Md. 316. 

Mich.—Grand Rapids Motor Coach 
Co. V. Michigan Public Service 
Commission, 36 N.W.2d 299, 323 
Mich. 624. 

62. CaL—Moore v. Webb, 26 P.2d 
22, 219 CaL 304, 89 AL.R. 925. 

63. Ala.—^Town of Valley Head v. 
Mishler, 183 So. 664, 236 Ala. 520. 

DeL—^Delaware Liquor Store v. May¬ 
or and Council of Wilmington, 75 
A2d 272, 6 Terry 461. 

Ind.—City of Indianapolis v. Buck¬ 
ner, 116 N.E.2d 507, 233 Ind. 82. 
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La.—^Adams v. Town of Leesville, 26 
So.2d 370, 210 La. 106. 

Me.—^In re Opinion of the Justices, 
178 A 613, 133 Me. 532. 

N.C.—^Kennerly v. Town of Dallas, 2 
S.B.2d 538. 215 N.C. 532. 

Wash,—State v. Superior Court In 
and for Klickitat County, 13 P.2d 
460. 169 Wash. 195. 

12 C.J. p 891 notes 63, 69. 

AboUtion. aaia creatioxL 

Pla.—State ex rel. Gibbs v. Couch, 
190 So. 723, 139 Fla. 353. 

64. Ala.—City of Birmingham v. 
Henry, 139 So. 288, 224 Ala. 239. 

La.—State ex reL Sewerage and Wa¬ 
ter Board v. Commission Council 
of City of New Orleans, 92 So. 392, 
151 La. 938. 

N.Y.—^Hirshfield v. Craig, 145 N.E. 
816, 239 N.Y. 98, motion to amend 
remittitur denied Hirshfleld v. 
Rinn, 148 N.E. 725, 240 N.Y. 608. 

Pieme v. ValenUne, 42 N.Y.S.2d 
404, 266 App.Div. 70, modified on 
other grounds 52 N.E.2d 890, 291 
N.T. 333. 

Va.—City of Lynchburg v. Sutten- 
field, 13 S.B.2d 328. 177 Va. 212. 

65. Cal.—Higgins v. Lynch, 164 P. 
2d 943. 72 Cal.App.2d 626—O'Brien 
V. City and County of San Fran¬ 
cisco, App., 116 P.2d 450—^Todd v. 
McNIchols, 112 P.2d 676, 44 CaL 
App.2d 448—^Mansur v. City of 
Sacramento, 103 P.2d 221, 39 CaL 
App.2d 426. 

N.Y.—^People ex reL P, J. Carlin 
Const. Co. V. Prendergast, 163 N. 
Y.S. 583, 99 Misc. 8, affirmed 163 
N.Y.S. 1128, 177 App.Div. 941, re¬ 
versed on other grounds 116 N.B; 
1068, 220 N.Y. 725. 

Or.—^James v. City of Newberg, 201 
P, 212, 101 Or, 616. 

66. Ga.—Ltipscombe v. City of Cum- 
ming, 84 S.E.2d 3. 

Mo.—State ex reL Otto v. Kansas 
City, 276 S.W. 389, 310 Mo. 542. 

67. U.S.—City of Allegan. Mich., v. 
Consumers' Power Co., C.C.A 
Mich., 71 F.2d 477, certiorari de¬ 
nied Consumers* Power Co. v. City 
of Allegan, 55 S.Ct 100, 293 U.S. 
586, 79 L.Ed. 681. 

Pl€L—City of Pensacola v. King, 47 
So. 2d 317—Saunders v. City of 
Jacksonville, 25 So.2d 648, 157 Fla. 
240, followed in 25 So.2d 655, 157 
Fla. 253. 

Kan.—City of Lawrence v. Robb, 265 
P.2d 317, 175 Kan. 496. 

La.—Olivedell Planting Co. v. Town 
of Lake Providence, 47 So.2d 23, 
217 La. 621. 
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classification,®* bonds,®* boundaries,^® and referen¬ 
dum and provision therefor negligence;'^* de¬ 
posits of public funds recall of councilmen;^^ 
navigable waters,^® including improvement and pro¬ 


motion of navigation ;'7® new trial ;77 notice ;78 of¬ 
ficers and public employees,7* including salaries and 
compensation,®® official bonds,term of office,®* 
removal,®® and civil service regulations.®^ 


Mont.—^Montana-DaJcota Utilities Co. 
V. City of Havre. 94 P.2d 660, 109 
Mont. 164. 

KT.—^Davidson v. City of Elmira, 44 
X.T.S.2d 302, 180 Misc. 1052, affirm¬ 
ed 46 N.Y.S.2d 655, 267 App.Blv. 
797. appeal denied 47 K.T.S.2d 604, 
267 App.I)iv. 926—^In re Rudhlan 
Amusement Corporation, 262 N.Y.S. 
269. 146 Misc. 308. 

N.C.--McGulnn v. City of High Point, 
13 S.B.2d 48, 219 N.a 56. 

R. r. —^Powers v. City of Pawtucket, 87 
A.2d 107, 79 R.r. 229, 

Tex.--City of Denton v. Denton 
Home Ice Co., 27 S.W,2d 119, 119 
Tex. 193. 68 A.D.R. 866. 

68; U.S.—^Kentucky-Tennessee lAght 
& Power Co. v. City of Paris, Tenn.. 

O. C.A.Tenn., 48 P,2d 795, certiorari 
denied City of Paris, Tenn., v. Ken- 
tucky-Tennessee Light & Power 
Co., 62 S.Ct 20, 284 U.S. 638, 76 
Ii.Ed. 543. 

Minn.—Leighton v. City of Minneap¬ 
olis. 25 H.W.2d 263. 222 Minn. 516. 
68 - 3Fla.—State v. City of Sanford. 

174 So. 339. 128 Fla. 171. 

HI.—Village of Bellwood v. Hunter 
& Co., 32 N.E.2d 160, 375 IlL 627. 
certiorari denied Hunter & Co. v. 
Village of Bellwood, 62 S.Ct. 60, 
314 U.S. 629. 86 L.Ed. 505. 

Mo.—Vrooman v. City of St. XjOuIs, 
88 S.W.2d 189, 337 Mo. 933. 

S. C.—WUUams v. City of Rock Hill, 
180 SJB. 799, 177 S.C. 82. 

Wash.—Shorts v. City of Seattle, 164 

P. 239, 95 Wash. 631. 

TOi Pla.—State ex rel. Johnson v. 
City of Sarasota. 109 So. 473. 92 
Fla. 563. 

IlL—Punke V. Village of Elliott, 5 
N.R2d 389. 364 IlL 604. 

N.C.—Chimney Rock Co. v. Town of 
LAke Ltire, 156 S.H 542. 200 N.C. 
171, 

N.D.—Lincoln Addition Improvement 
Co. V. Lenhart, 195 N.W. 83, 60 N. 
D. 25—Baker v. Lenhart, 185 N.W. 
16, 50 N.D. 30. 

Utah.—Plutus Mining Co. v. Orme, 
289 P. 132. 78 Utah 286. 

Va.—City of Newport News v. Eliz¬ 
abeth City County. 56 S.E.2d 66, 
189 Va. 825. 

Wis.—State v. Auer. 221 N.W. 860, 
197 Wis. 284. 

71. Ga.—Green v. City of Atlanta* 
135 S.E. 84. 162 Ga. 641. 

lU.—City of Mt. Olive v. Braje, 7 
N.E2d 851. 866- lU. 132. 

Md.—^McGraw v. Merryman. 104 A. 
540, 138 Md. 247. 

72. Tex.—Lee v: City of Dallas, Civ. 
App., 267 S,W. 1014. 

73; H-S.—American Surety Co. of- 


New York v. City of Thomasville, 
C.C.A.Ga, 73 F.2d 684, certiorari 
denied City of Thomasville v. 
American Surety Co. of New York, 
65 S.Ct 549. 294 U.S. 721, 79 LBd. 
1263. 

N.Y.—^New Rochelle Trust Co. v. 
White, 28 N.B.2d 387, 283 N.Y. 223. 

74. N.J.—Leers v. Diehl, 167 A. 216, 
11 N.J.Misc. 625. 

75. La.—^Kotch v. Board of River 
Port Pilot Corners for Port of New 
Orleans, 25 So.2d 527, 209 La. 787, 
affirmed 67 S.Ct 910, 330 U.S. 552, 
01 L.Ed. 1093, rehearing denied 67 
S.Ct 1196, 331 U.S. 864, 91 L.Bd. 
1869. 

Mich.—^Nedtweg v. Wallace. 208 N.W. 
61, 237 Mich. 14. affirmed 211 N.W. 
647. 237 Mich. 14. 

76- U.S.—State of Arizona v. State 
of California. 61 S.Ct 622, 283 
U.S. 423, 75 LEd. 1154. 

N.Y.—New York Power & Light Cor¬ 
poration V. State, 245 N.Y.S. 44. 
230 App.Div. 338. 

S.C.—Clarke v. South Carolina Pub¬ 
lic Service Authority, 181 S.B. 481, 
177 S.a 427. 

12 C.J. p 890 note 47. 
mots 

La.—^Kotch V. Board of River Port 
Pilot Com’rs for Port of New Or¬ 
leans, 25 So.2d 627, 209 La. 737. 
affirmed 67 S.Ct 910,. 330 U.S. 652, 
91 L.Ed. 1093. rehearing denied 67 
S.Ct. 1196, 331 U.S. 864, 91 L.Bd. 
1869. 

77- Mont.—State v. District Court 
of Eighth Judicial Dist in and for 
Cascade County, 208 P. 952, 64 
Mont 181. 

Ohio.—State v. Vaughn, 10 N.E.2d 
170, 56 Ohio App. 145. 

7a CoL—Gray v. Hall, 265 P. 246, 
203 CaL 306. 

79, Aiiz.—Caldwell v. Board of Re¬ 
gents of University of Arizona, 96 
P.2d 401, 54 Ariz. 404. 

Ark.—^Newton v. Edwards, 155 S.W. 

2d 691, 203 Ark. 18. 

CaJ.— W&de v. Board of Administra¬ 
tion of Alameda County Emps.' Re¬ 
tirement System, 155 P.2d 394, 67 
CalwApp.2d 745. 

Idaho.—State v. Village of Garden 
City, 266 P.2d 328, 74 Idaho 618. 
N.Y.—Dunham v. Ottinger, 154 N.B. 
298, 243 N.Y. 423, error dismissed 
48 S.Ct 212. 276 U.S. 592, 72 L.Bd. 
721. 

12 O.J. p 891 notes 61, 62, 66, 71. 

80- Cal.—Bowman v. Los Angeles 
City Board of Education, 116 P.2d 
906, 46 Cal.App.2d 319. 

IlL—^Llttell V. City of Peoria* 29 N. 
E.2d 533, 374 IlL 344. 
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Ind.—^Hamilton County Council v. 
State ex rel. Groff, 87 N.B.2d 810 
227 Ind. 608. 

Miss.—Jefferson Davis County v. 

Berry, 120 So. 672, 152 Miss. BTs! 
Mo.—^Maxwell v. Andrew County, 146 
S.W.2d 621, 347 Mo. 156—Davis v. 
Jasper County, 300 S.W. 493, 318 
Mo. 248. 

N.Y.—^Rosenthal v. McGoldrlck, 19 
N.B.2d 660, 280 N.Y. 11. 

Pa—Commonwealth v. Wert, 128 A. 
484, 282 Pa 575. 

County Auditors of McKean 
County V. Anderson, 3 A.2d 28, 133 
Pa Super. 475. 

S.C.— ScToggie V. Bates, 48 S.B.2d 634, 
218 S.C. 141—^Plowden v, Beattie, 
193 S.B. 651, 185 S.C. 229. 

Tex—Austin Fire ds Police Depta v. 
City of Austin, 228 S.W.2d 845, 149 
Tex. 101. 

81. Ala—State ex rel. Ward v. Hen¬ 
ry, 139 So. 278, 224 Ala 224. 

Mo.—^Motley v. Callaway County, 149 
S.W.2d 875, 347 Mo. 1018. 

82. Ariz.—^Perkins v. Hughes, 91 P. 
2d 261, 53 Ariz. 528. 

Ind.—State ex rel. Middleton v. Scott 
Circuit Court of Scott County, 17 
N.E.2d 464, 214 Ind. 643. 

Tenn.—^Lorlng v. McGlnness, 44 S.W. 
2d 814, 163 Tenn. 543. 

83. N.J.—^Kobylarz v. Mercer, 31 A. 
2a 208, ISO N.J.Law 44. 

N.Y.—Canteline v. McClellan, 25 N. 

B.2d 972. 282 N.Y. 166. 

R.L—Smith V. Soucy, 133 A. 663, 46 

R. L 417. 

Wajsh.—Mosebar v. Moore, 248 P.2d 
386, 41 Wash.2d 216. 

84. CaLi—State Compensation Insur¬ 
ance Fund V. Riley, 69 P.2d 985, 9 
CaL2d 126, HI A.L.R- 1508. 

IlL—State Public Utilities Commis¬ 
sion V. Early, 121 N.B. 63, 285 IlL 
469—^People v. Board of Trustees 
of University of Illinois, 119 N.B. 
595, 283 IlL 494. 

N.Y.—O'Brien v. Tremaine, 83 N.E. 
2d 536, 285 N.Y. 233. 

Kombluth V. Reavy, 24 NY.S.2d 
614, 261 App.Div; 60, reargument 
denied 26 N.Y.S.2d 608, 26.1 App. 
Div. 1018, appeal denied 33 N.E.2d 
700, 286 N.Y. 869. 

Bateman v. Marsh, 64 N.Y.S.2d 
678, 188 Misc. 189;; affirmed 66 N.Y. 

S. 2d 411,. 271 .App.Dlv. 81^, affirmed 
72 N.B.2d 30, 296 N.Y. 849—Craig 
V. Board of Education of City of 
New York, 19 N.Y.S.2d 293, 173 
Misc. 969, affirmed 27 N.Y.S.2d 993, 
262 App.Div. 706. 

Pa,— V. Alexander, 11 A.2d 884. 
838. Pa. 26—Shellenberger v. War- 
burton. 124 A. 189, 279 Pa. 577. 
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Likewise, application of the nile has been made 
to laws relating to optometrists outdoor advertis¬ 
ing, 88 parent and child parole boards pat¬ 
ents paupers;88 pawnbrokers and money lend¬ 


ers ;88.6 payment pensions physicians and 
surgeons poisons prisons property 
publication of supreme court docket public utili¬ 
ties,8^ including powers to engage in various 


Yt.—^McPeeters v. Parker, 30 A.2d 
300. 113 Vt. 139. 

Veteranj^ prefereiioes 

Where statute provided that dis¬ 
abled veterans who passed competi¬ 
tive examinations or tests should be 
placed at the top of the employment 
list in the order of their respective 
final ratings and omitted any provi¬ 
sion requiring the appointing power 
to show cause for the appointment of 
a nonveteran in preference to a vet¬ 
eran. the duty of the court was to 
determine the intent of the statute 
and not its wisdom. 

K.J.—^Bergen County v. Civil Service 
Commission, 61 A.2d 266, 137 N. 
J.Law •CSS. 

85. Cal.—^Penington v. Bonelli, 59 P. 

2d 448. 15 CaLApp.2d 316. 

Mo.—State ex inf. McBIlttrick r. Gate 
City Optical Co., 97 S.W.2d 39. 339 
Mo. 427. 

88. Mass.—GJeneral Outdoor Adver¬ 
tising Co. V. Department of Public 
Works. 193 N.B. 799, 289 Mass. 
149. appeal dismissed General Out¬ 
door Advertising Co. v. Callahan, 
56 act. 496. 297 U.S. 725, 80 KEd. 
1008, General Outdoor Advertising 
Co. V, Hoar, 66 S.Ct. 496, 297 U.S. 
725, 80 Li.Ed. 1008, and Brink v. 
Callahan. 56 S.Ct. 496, 297 U.S. 726. 
80 LuEd. 1008. 

87. N.H.—^Levesque v. Levesque, 106 
A2d 663—^Barry v. Carroll, 99 A.2d 
479, 98 N.H. 290. 

Ohio.—^In re Eozmeker, 165 N.E. 850, 
30 Ohio App. 502. 

Wis.—Fidelity Sav. Bank v. Aulik, 82 
N.W.2d 613, 262 Wis. 602, followed 
in 32 N.W.2d 616, 252 Wis. 606—La- 
secki V. Kabara, 294 N.W. 83, 235 
Wis, 645, 180 A.Ii.B. 888. 

87.5 Pa.—Commonwealth ex reL 

Banks v. Cain, 28 A.2d 897, 345 Pa. 
581, 143 A.LI.R. 1473; 

87.10 U.S.—^Broos v. Barton, 142 P. 
2d 690, 31 C.C.P.A., Patents, 1089— 
In re Shorten, 142 F.2d 292, 81 CG 
P.A, Patents, 1062. 

88. Cal.—^Los Angeles Coimty v. La 

Puente, 129 P.2d 878, 20 CaL2d 870, 
certiorari denied La Puente v. Los 
Angeles County, -63 S.Ct. 441, 817 U, 
S. 698, 87 LEd. 558, rehearing de¬ 
nied 63 S.Ct. 558, 318 U.S. 798, 87 
L.Bd. 1162, 63 S.Ct. 768, 318 U.S. 
800, 87 LBd. 1164, 63 S.Ct. 851, 318 
U.S. 802, 87 LuEd. 1166, 63 S.Ct. 
1026, 819 U.S. 779, 87 L.Bd. 1724 
and 63 S.Ct 1314, 319 U.S. 783, 87 
LBd. 1727. , . 

Los Angeles County v. Hurlhut 
111 P.2d 963, 44 Cal.App.2d 88. 

IlL—^People ex reL Heydenreich v. 


Lyons, 30 N.B.2d 46, 374 Dl. 667, 
132 AL.R. 611. 

Mich.—Gale v. Board of Supers of 
Oakland County, 245 N.W. 363, 260 
Mich. 399. 

Mo.—^Parks v. State Social Security 
Commission, 160 S.W.2d 823, 236 
. Mo.App. 1054—^Buettner v. State 
Social Security Commission, 144 S. 
W.2d 864, 236 Mo.App. 653—Moore 
V. State Social Security Commis¬ 
sion, 122 S.W.2d 391, 233 Mo.App. 
536. 

N.Y.—Application of Van Marter, 33 
N.T.S.2d 677, 263 App.Div. 498. af¬ 
firmed 43 N.B.2d 351, 288 N.Y. 729. 
Pa.—Commonwealth ex rel. v. Bems- 
dorff, 94 P.L.J. 282. 

Transportation of indigent persons 
It is not the function of the su¬ 
preme court to pass on the wisdom, 
need or appropriateness of legislative 
efforts of state to solve difficulties 
created by the social phenomenon of 
large-scale interstate migration of in¬ 
digent persona 

U.S.—^Edwards v. People of State of 
California, CaL, 62 S.Ct. 164, 314 U. 
S. 160, 86 L,Bd. 119. 

88.5 N.Y.—^Rosenblum v. Family Fi¬ 
nance Corp., 39 N.Y.S.2d 230, 179 
Misc. 1050, affirmed 43 N.Y.S.2d 
636, 266 App.Div. 872. 

89. Tex.—McKinney v. Freestone 
County, Com.App., 291 S.W. 529. 

90. CaL—Allstot v. City of Long 
Beach, 231 P.2d 498, 104 CaLApp.2d 
441—^McCarthy v. City of Oakland, 
141 P.2d 4, 60 Cal.App.2d 546. 

Colo.—Bedford v. White, 106 P.2d 469, 
106 Colo. 439. 

Ind.—Klamm v. State ex reL Carlson, 
126 N.E.2d 487. 

Mont.—State v. District Court of Sec¬ 
ond Judicial Dist. in and for Silver 
Bow County, 204 P. 600, 62 Mont. 
275. 

N.J.—^Fallon v. Mayor and Council of 
City of Hoboken. 69 A.2d 413, 137 
N.J.Law 237—^Beronlo v. Pension 
Commission of City of Hoboken, 33 
A2d 855, 130 N.J.Law 620. 

N.C.—^Bridges v. City of Charlotte, 20 
S.E.2d 825, 221 N.C. 472. 

Pa—^Busser v. Snyder, 128 A. 80, 282 
Pa 440, 37 A.L.R, 1515. 

9L Cal.—California Physicians* 
Service v. Garrison, 172 P.2d 4, 28 
Cal.2d 790, 167 A.L.B. 306. 

People V. Anderson, 214 P. 244, 
60 Cal.App. 747. 

Fla—Overman v. State Board of Con¬ 
trol, 62 So.2d 696. 

—^Lucas V. State ex rel. Board of 
Medical Registration & Examina¬ 
tion, 99 N.E.2d 419, 229 Ind. 633, 
certiorari denied 72 S.Ct. 366, 342 
U.S. 919, 96 LuEd, 687. 
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N.J.—Schireson v. State Board of 
Medical Examiners of New Jersey, 
28 A.2d 879, 129 N.J.Law 203, re¬ 
versed on other grounds 33 A.2d 
911, 130 N.J.Law 670, 

Utah.—Walkenhorst v. Kesler, 67 P. 
2d 654, 92 Utah 312—Board of Med¬ 
ical Examiners of Utah v. Blair, 
196 P. 221, 67 Utah 516. 

Wash.—^Ellestad v. Swayze, 180 P.2d 
349, 15 Wash.2d 281. 

12 CJ. p 890 note 43. 

9L5 U.S.—Burke v. Kansas State 
Osteopathic Ass'n, C.C.A.Kan., Ill 
F.2d 250. 

Cooper V, U. S., D.C.N.Y,, 114 P. 
Supp. 464. 

92. Cal.—O'Brien v, Olson, 109 P.2d 
8, 42 Cal.App.2d 449. 

Tex.—^Herring v. Houston Nat. Exch. 
Bank, Civ.App., 249 S.W. 281, re¬ 
versed on other grounds 253 S.W. 
813, 113 Tex. 264. 

93. U.S.—^Muschany v. U. S., Mo., 65 
S.CL 442, 324 U.S. 49, 89 L.Bd. 744. 

CaL—Baranov v. Scudder, 170 P. 1122, 
177 CaL 458. 

People V. Gallinger, 99 P.2d 697, 
37 Cal.App.2d 261. 

N.Y.—^Mount Hope Cemetery Ass'n v. 
Department of State, 45 N.T,S.2d 
249, 182 Misc. 599. 

Tenn.—^Meador v. City of Nashville, 
220 S.W.2d 876, 188 Tenn, 441. 
Ssolieat 

The desirability or propriety of 
the 1941 amendment of the escheat 
law is not for the court, nor is it for 
the court to rewrite statute law, in a 
proceeding for a declaration of rights. 
Mich.—^Bvans Products Co. v. Fry, 12 
N.W.2d 448. 307 Mich. 606. 

94. Mo.—^In re Publication of Dock¬ 
et of Supreme Court, 232 S.W. 454. 

95. U.S.—General Protective Com¬ 
mittee for Holders of Option Wa]> 
rants of United Corp. v. Securities 
& Exchange Commission, App.D.C., 
74 S.Ct. 261, 346 U.S. 621, 98 L.Bd. 
339, rehearing denied 74 S.Ct. 474, 
847 U.S. 911, 98 L.Bd. 1068—Ameri¬ 
can Power & Light Co. v. Securities 
and Exchange Commission, €7 S.Ct. 
133, 329 U.S. 90. 91 LuEd. 103— 
North Am. Co. v. Securities and Ex¬ 
change Commission, 66 S.Ct. 785, 
327 U.S. 686, 90 L.Ed. 945. 

In re American States Public 
Service Co., D.C.Md., 12 P.Supp. 
667, modified on other grrounds, C. 
C.A, Burco, Inc. v. Whitworth, 81 
F.2d 721, certiorari denied 56 S. 
Ct 670, two cases, 297 U.S. 724, 80 
L.Bd. 1008. 

Fla—^Florida Power & Light Co. v. 

City of Miami, 72 So.2d 270. 

IlL—Chicago, N. a & M. R. Ca v. 
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forms of activities,^^ taking of property,®'^ mu¬ 
nicipal acquisition,and rates ;33 recognition of 
laws of other states quieting title ;2 railroads 
sales searches and seizures schools and school 


districts,5 including powers of. taxation,8 mainte¬ 
nance of a separate school for Indians,*^ investment 
of school funds,8 consolidation of school districts,3 


aty of Chicagro» 163 K.B. 141, 331 
Ill. 360. 

Bly.—^Public Service Commission v. 
Blue Grass Natural Gas Co., 197 S. 
W.Sd 765, 303 Ky. 310. 

Mo.—State ex rel. State Highwa3’ 
Commission v. Union Elec. Co. of 
Missouri, 142 S.W.2d 1099. 

N.Y.—^Long Island Lighting Co. v. 
Maltbie, 26 N.Y,S.2d 452, 178 Misc. 
1. affirmed 29 N.Y.S.2d 532, 262 App. 
Biv. 376, affirmed 39 N.E.2d 301, 
287 N.Y. 691. 

Ohio.—Ohio-Midland Light & Power 
Co. V. Columbus & Southern Ohio 
Elec. Co., Com.Pl., 123 N.B.2d 675. 
Or.—Gates v. Public Service Com¬ 
mission of Oregon, 168 P. 939, 86 
Or. 442. 

R.L—^Main Realty Co. v. Blackstone 
Valley Gas & Electric Co., 193 A. 
879, 59 R,L 29, 112 A,L.R. 744. 
Tex-—Coleman Gas & Oil Co. v. Santa 
Anna Oil Co., Civ.App., 58 S,W.2d 
640, reversed on other grounds, 
Com.App.. 67 S.W.2d 241. 

Politioal contxibuticms 
With respect to validity of provi¬ 
sion of the Public Utility Holding 
Company Act prohibiting political 
contributions by registered public 
utility holding companies, it is for 
congress and not the courts to esti¬ 
mate whether the Influencing of leg¬ 
islatures by means of contributions 
to candidates for office is harmful 
to the public interest, even though 
admittedly beneficial to an individual 
or a class. 

U.S.—Egan v. U. S., C.C.A.M 0 ., 137 P. 
2d 369, certiorari denied 64 S.Ct. 
195, 320 U.S. 788, 88 L.Ed. 474— 
Union Elec. Co. of Missouri v. U. 

S., C.C.A.M 0 ., 137 P.2d 369, certio¬ 
rari denied 64 S.Ct 196, 320 U.S. 
788, 88 L.Bd. 474. 

Seouzities 

Whether policy that utility securi¬ 
ties shall not be held by co-operatives 
is desirable or necessary rests with 
legislature and not courts. 

N.H.—Petition of White Mountain 
Power Co., 71 A.2d 496, 96 N.H, 144. 

Va,—South East Public Service 
Corporation of Virginia v. Com¬ 
monwealth ex rel. State Corporation 
Commission, 181 S.B. 448, 165 Va. 
116. 

97- Va,—City of Hopewell v. Norfolk 
& W. Ry. Co., 152 S.B. 537, 164 
Va. 19. 

98. Iowa.—^Brutsche v. Incorporated 
Town of Coon Rapids, 272 N.W. 624, 
223 Iowa 487. 

Wla—Wisconsin Power 8b Light Co. 

V. Public Service Commission, 261 
N.W. 711. 219 Wis. 104. 


99. Minn.—State v. Tri-State Tel. & 
Tel. Co., 284 N.W. 294, 204 Minn. 
516. 

S.D.—^Application of Northwestern 
Bell Tel. Co.. 6 N.W.2d 166, 69 S.D. 
36. 

Wis.—City of Eau Claire v. Railroad 
Commission, 189 N.W. 476, 178 Wis. 
207. 

Water rates 

The court is not a rate-fixing body, 
and the matter of fixing water rates 
is not judicial, but is legislative in 
character, and limit of function and 
jurisdiction of a court Is to find upon 
a proper showing that rates fixed are 
unreasonable and unfair, and on a 
finding that established rates are un¬ 
reasonable, trial court is not permit¬ 
ted to fix another and different rata 
Cal.—Durant v. City of Beverly Hills. 
102 P.2d 769, 39 Cal.App.2d 133. 

L Mich.—^Thompson v. Waters, 26 
341ch. 214, 12 Am,R. 248. 

2. Va.—Payne v. Buena Vista Ex¬ 
tract Co., 98 S.B. 34, 124 Va. 296. 

3m Ala—City of Birmingham v. Lou¬ 
isville & N. R. Co., 104 So. 268, 213 
Ala 92. 

Pla—Atlantic Coast Line R. Co. v. 

Mack, 67 So.2d 447. 

Iowa—^Fleming v. Richardson, 24 
N.W.2d 280, 237 Iowa 808. 

Mass.—McQuade v. New York Cent 
R. Co., 68 N.B.2d 186, 320 Mass. 
36—Boston Elevated Ry, Co. v. 
Commonwealth, 39 N.B.2d 87, 310 
Mass. 628. 

Tenn.—^Nashville, C. & St L. Ry. v. 
Baker. 71 S.W.2d 678, 167 Tenn. 
470, appeal dismissed Nashville, C. 
& St L. Ry. V, Herndon. 65 S,Ct 
87, 293 U.S. 618, 79 L.Bd. 682, re¬ 
versed on other grounds Nashville, 
C & St. L. Ry. V. Walters, 66 S. 
Ct 486, 294 U.S. 405, 79 L.Bd. 949. 
W.Va—Chesapeake & O. R. Co. v. 
Public Service Commission, 81 S.B. 
2d 700. 

Wis.—Chicago, M. & St P. R. Co. v. 
Railroad Commission, 204 N.W. 606. 
187 Wis. 364. 

4. Md.—^Finance & Guaranty Co. v. 
Defiance Motor Truck Co., 126 A. 
685, 145 Md. 94. 

4.5 Utah.—^Allen v. Trueman, 110 P. 
2d 355, 100 Utah 86. 

5. Ala.—^Heustess v. Hearln, 104 So. 
273, 213 Ala. 106. 

Fla.—State ex rel. Watson v. Board 
of Public Instruction for Broward 
County, 5 So.2d 694, 149 Fla. 329. 

IlL—^People ex reL McLain v. Gard¬ 
ner, 96 N.E.2d 661, 408 111. 228— 
Fiedler v. Eckfeldt, 166 N.E. 604, 
835 IlL IL 


Ind-—^Bhle v. State, 133 N.E. 748, 191 
Ind. 602. 

Iowa.—^Rural Independent School 

Dlst No. 3 of Johns Tp. v. Mc¬ 
Cracken, 233 N.W. 147, 212 Iowa 
1114. 

Ky.—^Board of Education of Taylor 
County V. Board of Education of 
City of Campbellsville, 166 S.W.2d 
295, 292 Ky. 261—Fiscal Court of 
Pendleton County v. Pendleton 
County Board of Education, 42 S. 

W.2d 886, 240 Ky. 689. 

La,—State ex rel. Haight v. Vernon 
Parish School Board, App., 178 So. 
181—State ex reL Brown v. Ver¬ 
non Parish School Board, App., 178 
So. 181—State ex rel. Merchant v. 
Vernon Parish School Board, App., 
178 So. 180—State ex rel. Johnson 
v. Vernon Parish School Board. 
App., 178 So. 180—State ex reL 
Winfree v. Vernon Parish School 
Board, App., 178 So. 180—State ex 
rel. Temple v. Vernon Parish School 
Board. App., 178 So. 176. 

Nev.—^Board of School Trustees of 
Las Vegas Union School DisL Na 
12 V. Bray, 109 P.2d 274, 60 Nev. 
846. 

N.Y.—Davis v. Board of Education 
of City of New York, 38 N.Y.S.2d 
811, 268 App.Div. 369, modified on 
other grounds 43 N.E. 2d 67, 288 
N.Y. 330—^Bramley v. Miller, 285 N. 

T.S. 121, 246 App.Div. 116, reversed 
on other grounds 1 N.B.2d IIL 270 
N.Y. 307. 

Lapolla V. Board of Education of 
City of New York. 15 N.T.S.2d 149, 
172 Misc. 364, affirmed 16 N.Y.S. 
2d 721, 268 App.Div. 781, affirmed 
26 N.B.2d 807, 282 N.Y. 674. 

Okl.—School DisL No. 26 of Woods 
County v. Hodge, 188 P.2d 676, 199 
Okl. 81. 

Pa—Malone v. Hayden, 197 A. 844, 
329 Pa 213. 

5. D.—State v. Dailey, 234 N.W. 45, 
67 S.D. 664. 

Tenn.—Southern v. Beeler, 196 S.W. 

2d 857, 183 Tenn. 272. 

Tex,—Mumme v. Marrs, 40 S.W.2d 
81, 120 Tex. 388. 

6. Cal.—Bsberg v. Badaracco, 269 
P. 780, 202 CaL lioi 

7. Cal.—^Piper v. Big Pine School 
DisL of Inyo County, 226 P. 926, 
193 CaL 664. 

8. Colo.—^People v. Higgins, 168 P. 
740, 69 Colo. 79. 

9 . Conn. — ^Regional High School 
DisL No. 8 V. Town of Newtown, 69 
A.2d 627, 134 Conn. 613. 

Ill.—^People V. Graham, 134 NJED. 67, 
30111L 446. 
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erection of dormitories,renting gymnasium for 
public entertainments,selection of agents and em¬ 
ployees to administer and supervise education, 

teachers’ salaries,tenure,i2.5 free textbooks,!^ 

distribution of textbooks,!^ traffic on school 
grounds,^^ requirement of salute and pledge of al¬ 
legiance to flag,i® and vaccination seamen 
secret societies sequestration ;20 settlement of 
claims of government contractors ;20.5 sheriffs and 
constables slot machines social security and 
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public welfare ;22*5 social legislation ;22.io solicitors, 
hawkers, and peddlers and special prosecu- 

tors.23 

The general rule has been applied with respect to 
laws relating to states, including political sub¬ 
divisions,24 property,25 public funds,25 public 
lands,25‘5 public power,25.io interest on obligations 
of the state,25-i5 and claims against the state ;27 
street railroads ;28 Sunday sureties on adminis- 


_School Dlst. No. 8 of Town of 

Adams v. Callahan, 297 N.W. 407, 
237 Wis. 560, 137 A.L..R, 1081. 

12 C.J. P 890 note 41. 

10. Mont—Barbour v. State Board 
of Education, 18 P.2d 226, 92 Mont. 
321. 

IL Mont.—Toungr v. Board of Trus¬ 
tees of Broadwater County High 
School, 4 P.2d 725, 90 Mont 676. 

11.5 La.—Jackson v. Coxe, 23 So.2d 
312, 208 La. 716. 

N.J.—Greenway v. Board of Ed¬ 
ucation of City of Camden, 29 A. 
2d 890, 129 N.J.Law 461, 146 A.Li.R. 
404. 

N.Y.—Moses v. Board of Education 
of City of Ssnracuse, 217 N.Y.S. 266, 
127 Misc. 477, affirmed 218 N.Y.S. 
827, 218 App.Div. 811, reversed on 
other grounds 166 N.E. 631, 246 
N.Y. 106. 

’fQj; K.J.—Downs v. Board of Edu¬ 
cation of District of Hoboken, 16 
A.2d 197, 126 N.J.Law 11, affirmed 
Schlank v. Board of Education of 
District of Hoboken, 28 A.2d 404, 
127 N.J.Law 602. 

Ohio.—State ex rel. Hose v. Board of 
Education of Ohio Rural School 
Dist, 67 N.B.2d 609, 74 Ohio App. 
63. 

Pa.—^Ehret v. School Dist of Boi> 
ough of Eulpmont 5 A.2d 188, 333 
Pa. 618. 

13. Tenn.—State v. Trotter, 281 S. 
W. 925, 163 Tenn. 30. 

14. Ark.—^Hill v. American Book Co., 
286 S.W. 20, 171 Ark. 427. 

15. CaL—^Taylor v. Oakland Scaven¬ 
ger Co., App., 76 P.2d 106. 

16. Mass.—Nlcholls v. Mayor and 
School Committee of Lsntin, 7 N.E. 
2d 677, 297 Mass. 66, 110 A.L.R. 377. 

N.J.—Hering v. State Board of Edu¬ 
cation, 194 A. 177, 118 N.J.Law 666, 
appeal dismissed 68 S.Ct 762, 303 
XJ.S. 624, 82 L.Ed. 1087. 

17. N,H.—Cram v. School Board of 
Manchester, 136 A. 263, 82 N.H. 
496. 

N.J.—Sadlock v. Board of Education 
of Borough of Carlstadt in Bergen 
County, 68 A.2d 218, 187 N.J.Law 
86 . 

12 aj. p 890 notes 40, 42. 

18. XJ.S.—Stratheam S. S. Co. v. 


Dillon. Fla., 40 S.Ct 350, 252 U.S. 
348, 64 L.Ed. 607. 

Franco v. Seas Shipping Corpo¬ 
ration, D.C.Md., 272 F. 642. 

19- N.Y.—People ex reL Bryant v. 
Zimmerman, 160 N.E. 497, 241 N. 
Y. 405, 43 A.L.R. 909, affirmed 49 
S.Ct 61. 278 U.S. 63, 73 L.Bd. 1846, 

2 A.L.R. 785. 

20. U.S.—Henkels v. Miller, C.C.A.N. 
Y., 4 F.2d 988. 

20.5 D.C.—Warner Const Co. v. 
Krug, D.C., SO F.Supp. 81. 

21. Ky.—Shelby County Fiscal Court 

V. Cosine, 192 S.W. 626, 174 Ky. 604. 
Mich.—Groesbeck v. Bairley, 176 N. 

W. 403, 209 Mich. 120. 

22. Ark.—^McCarroll v. Williams, 114 
S.W.2d 18. 195 Ark. 716. 

Nev.—^Ex parte Pierotti, 184 P. 209, 
43 Nev. 243. 

N.Y.—^Times Amusement Corporation 
V. Moss, 290 N.Y.S. 794, 160 Misc. 
930. affirmed 287 N.Y.S. 327, 247 
App.Dlv. 771. 

22.5 U.S.—O’Leary v. Social Sec. 
Board, C.C.A.Pa., 163 P.2d 704— 
Williams v. U. S., C.C.A.I1L, 126 F. 
2d 129, certiorari denied 63 S.Ct 
52, 817 U.S. 655, 87 L.Bd. 627. 

Crossett Lumber Co. v. U. S., 
D.CArk., 79 F.Supp. 20. 

Mo.—^Howlett V. Social Security Com¬ 
mission. 149 S.W.2d 806, 347 Mo. 
784. 

Hardy v. State Social Sec. Com¬ 
mission, App., 187 S.W.2d 620. 
dependent children 
Aid for dependent children is gra¬ 
tuity of sovereign and creature of 
statute, which may be granted by leg¬ 
islature upon such reasonable condi¬ 
tions as it may deem proper, and any 
argument as to wisdom of imposition 
of such conditions should be address¬ 
ed to legislature and not to courts. 
Mo.—^Bllis V. State Dept, of Public 
Health and Welfare, App., 277 S.W. 
2d 331. 

22.10 U.S.—^Berman v. Parker, App. 
D.C., 75 act. 98, 348 U.S. 26, 99 
L.Ed. - 

22.15 U.S.—^Breard v. City of Alex¬ 
andria, La., La., 71 S.Ct. 920, 341 
U.S. 622, 96 L.Bd. 1233, 86 A.LuR. 
2d 336, rehearing denied 72 S.Ct. 
21, 842 U.S. 848, 96 L.Bd. 637. 

23 . Or.—State v. Famham, 234 P. 
I 806, 114 Or. 32. 
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24. Tex.—Ferguson v. Academy Con¬ 
sol. Independent School Dist., Civ. 
App., 14 S.W.2d 1051, error re¬ 
fused. 

25. Fla.—State v. Bryan, 39 So. 929, 
50 Fla. 293. 

Idaho.—^Lyons v. Bottolfsen, 101 P. 
2d 1, 61 Idaho 281. 

Md.—Cox V. Revelle, 94 A. 203, 125 
Md. 679, LuR.A1915E 443. 

12 C.J. p 890 note 58. 

26. U.S.—Chas. C. Steward Mach. 
Co. V. Davis, C.C.A.Ala., 89 F.2d 
207, affirmed 57 S.Ct. 883, 301 U.a 
648. 81 L.Ed. 1279, 109 A.L.R. 1293. 

OkL—Boswell v. State, 74 P.2d 940^ 
181 Okl. 435. 

S.D.—State ex rel, Bryant v. Dolan, 
249 N.W. 923, 61 S.D. 530. 

Tex.—State v. Stanolind Oil & Gas 
Co., Civ.App., 190 S,W.2d 510, er¬ 
ror refused. 

Wis.—State v. Zimmerman, 197 N.W. 

823, 183 Wis. 132. 

12 C.J. p 890 note 69. 

26.5 U.S.—U. S. v. City and County 
of San Francisco, Cal., 60 S.Ct. 749, 
810 U.S. 16, 84 LuEd. 1050, rehear¬ 
ing denied 60 S.Ct. 1071, 310 U.S. 
657, 84 L.Ed. 1420. 

Mich.—^Prince v. Auditor General of 
Michigan, 297 N.W. 223. 297 Mich. 
167. 

26.10 U.S,—Central Nebraska Public 
Power & Irr. Dist, v. Federal Pow¬ 
er Commission, C.C.A.8, 160 F.2d 
782, certiorari denied 68 S.Ct. 72, 
332 U.S. 765, 92 L.Ed. 351. 

26.15 S.C.—^Hay v. Leonard, 46 S.E. 
2d 663. 212 S.C. 81. 

27. U.S.—^New York L. Ins. Co. v. 
Cuyahoga County, Ohio, 106 F. 123, 
45 aC.A 233. 

Ark.—Jobe v. Urquhart, 143 S.W. 121, 
102 Ark. 470, Ann.Cas.l914A 861. 
Bia.—State ex rel. Florida Dry Clean¬ 
ing and Laundry Board v. Atkinson, 
188 So. 834, 136 Fla. 528. 

La.—^Makofsky v. Department of 
Highways, 18 So.2d 606, 205 La. 
1029. 

N.Y.—People v. Dayton, 65 N.T. 367. 
W.Va.—State ex rel. Bumgarner v. 
Sims, 79 S.B.2d 277. 

28. Va.—^Ex parte Norfolk Ry. & 
Light Co., 128 SJS. 602, 142 Va. 
323. 

29. Ky.—Capital Theater Co. v. Com- 
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tration and guardianship bonds ;30 taxation in | various forms and for various purposes,W in- 


monweaatb, 199 S.W. 1076, 178 Kv- 
780. 

X.Y.—^People v. Schellberg; 125 N.T. 

S.2<i S6S, 204 Misc. 733. 

Ohio.—Good Luck Food Stores v. City 
of Fast Cleveland, 1 Ohio Supp. 24. 
Wash.—State v. Grabinskl, 206 P.2d 
1022, 33 Wash.2d 603. 

sa S.a—Bellinger v. U. S. Fidelity 
& Guaranty Co., 106 S.E. 470, 115 
S.a 469. 

SL XJ.S.—Greenough v. Tax Asses¬ 
sors of City of Newport, R.I., 67 S. 
Ct. 1400, 331 U.S. 486, 91 L.Ed. 1621, 
172 A.L.R. 329, rehearing denied 
68 S.Ct 28, 332 U.S. 784, 92 L.Ed. 
367—^International Harvester Co. v. 
Wisconsin Department of Taxation, 
Wis.. 64 S.Ct 1060, 322 U.S. 435, 
88 L.Ed. 1373—^Minnesota Mining 
& Manufacturing Co. v. Wisconsin 
Department of Taxation, Wis., 64 
S.Ct. 1060, 322 U.S. 435, 88 L.Bd. 
1373—^Helvering v. Ohio Leather 
Co., 63 S-Ct 103. 317 U.S. 102, 87 
LuEd. 113—State Tax Commission 
of Utah V. Aldrich, Utah, 62 S.Ct. 
1008, 316 U.S. 174, 86 L.Ed. 1358, 
139 A.I 1 .B. 1486—^Helvering v. Ler- 
ner Stores Corp., Md., Md., 62 S. 
Ct 341. 314 U.S. 463, 86 L.Bd, 343 
—U. S. V. Jacobs, Ill. & N.T., 59 
S.Ct 651, 306 U.S. 363, 83 L.Ed. 
763, motion denied 59 S.Ct 640, 306 

U. S. 620, 83 L.Ed. 1026—Dimock 

V. Corwin, HL & N.T., 59 S.Ct 651, j 
306 U.S. 363, 83 L.Ed. 763—Green | 
V* Frazier. N.D., 40 S.Ct 499, 253 
U.S. 233, 64 L.EcL 878. 

Morton Salt Co. v. City of South 
Hutchinsoxi, C.C.A.Kan., 159 F.2d 
897—Holmes & Son v. CL L R., 
aClA.4, 155 F.2d 165—Tri-Lakes S. 
S. Co. V. a L .R., C.CJL6, 146 F. 
2d 970—^Interwoven Stocking Co. v. 
U. S., C.aA.N.J., 144 F.2d 768— 
Commission of Internal Revenue v. 
Oswego Falls Corp., aaA.2, 137 
F.2d 173—^American Fiscose Cor¬ 
poration V. Rothensies, aaA.Pa:, 
121 F.2d 186—Western & Southern 
Life Ins. Co. v. Huwe, aCJLOhio, 
116 F.2d 1008—Continental Backing 
CoL T. Woodring. D.CJSZan., 65 F.2d 
347, affirmed 62 8.Ct 595, 286 U.S. 
362, 76 LJEJd. 1165, 81 A.L.R. 1402 
—^Blodgett V. Holden, D.CMIch., 11 
F,2d 180, reversed on other grounds,' 
aCA., 27 F.2d 1016. 

Abney v. Campbell, D.CTex., 105 
F.Supp. 740, affirmed, C.A., 206 F. 
2d 886, certiorari denied 74 S.Ct 
311, 346 U.S. 924, 98 L.Bd. 417— 
Trico Products Corp. v. McGowan, 
D.CJN.Y., 67 F.Supp. 311, affirmed, 
C.A., 169 F.2d'348,“ ceillorari denied 
69 S.Ct 300, 335 U.S. 899, 93 LuEd. 
434,. rehearing denied 69 S.Ct 480, 
335 U.S. 913, 93 L.Bd. 446—U. S. v. 
Di Santo, D.C.Ohio, 20 F.Supp. 254 
—Great Atlantic'Pacffic Tea Co. 


V. Grosjean, D.aLa., 16 F.Supp. 
499. 

Blunt V. U. S., IlL, 255 P. 332, 
166 C.C.A. 502, certiorari denied 39 
S,Ct 290. 249 U.S. 608, 63 L.Ed. 
800. 

La Belle Iron Works v. U. S., 
55 CtCl. 462, affirmed 41 S.Ct 628, 
256 U.S. 377. 65 L.Bd. 998. 

Ariz.—Crane Co. v. Arizona State Tax 
Commission, 163 P.2d 656, 63 Ariz. 
426. 163 A.L.R. 261. 

Cal.—^Rancho Santa Ajiita v. City 
of Arcadia, 125 P.2d 476, 20 Cal. 
2d 319. 

Colo.—^McMillan v. Board of Com'rs 
of Adams County, 157 P.2d 146, 
113 Colo. 887—^Armstrong v. Dris¬ 
coll Const. Co., 110 P.2d 651, 107 
Colo. 218—City and County of Den¬ 
ver V. Lewin, 105 P.2d 854, 106 
Colo. 331. 

Conn.—Connecticut Light & Power 
Co. V. Walsh, 67 A.2d 128, 134 Conn. 
295, 11 A.L.R.2d 453—Moore v. 
Town of Stamford, 54 A.2d 688, 
134 Conn. 65—^Lenox Realty Co. v. 
Hackett, 187 A. 895, 122 Conn. 143, 
107 A.L.R. 1306. 

Del.—^Mayor and Council of Wilming¬ 
ton V. State ex rel. Du Pont, 67 A. 
2d 70, 6 Terry 332. 

D.C—Colgate Palmolive Peet Co. v. 
District of Columbia, 110 F.2d 264, 
71 APP.D.C. 824—Neild v. District 
of Columbia, 110 P.2d 246, 71 App. 
D.a 306. 

Fla.—^L. Maxcy, Inc., v. Federal Land 
Bank of Columbia, 160 So. 248, 111 
Fla. 116, affirmed 151 So. 276, 111 
Fla- 116—^Atlantic Coast Line R. 
Co. V. City of Lakeland, 116 So. 
669, 94 3m. 347. 

Ga.—^Thompson v. Eastern Air Lines, 
89 S.R2d 225, 200 Ga. 216. 

Ind,—Wright v. House, 121 N.B. 433, 
188 Ind. 247, 

Iowa.—Dain Mfg. Co. of Iowa v. Iowa 
State Tax Commission, 22 N.W.2d 
786, 237 Iowa 531—^Lineberger v. 
Bagley, 2 N.W.2d 805, 231 Iowa 
987—Wooster v. Iowa State Tax 
Commission, 298 N.W. 992, 230 Iowa 
797, 141 A.L.R. 1298—Great West¬ 
ern Accident Ins. Co. v. Martin, 166 
N.W, 705, 188 Iowa 1009. 

Ky.—^Burbank v. Sinclair Prairie Oil 
Co.. 202 S.W.2d 420, 804 38:y. 833— 
Reeves v. Adam IBAt Stores, 198 
S.W.2d 789, 303 Ky. 633. 

La.—State v. Cusimano, 174 So. 352, 
187 La. 269—State ex reL Porterie 
V. Charity Hospital of Louisiana 
at New Orleans, 161 So. 606, 182 
ILia. 268—^Lionel’s Cigar Store v. 
McFarland, 111 So. 341, 162 La. 
956. 

Me.—Coca-Cola Bottling Plants v. 
Johnson, 87 A.2d 667, 147 Me. 327— 
Acheson v. Johnson, 86 Aw.2d 628, 
147 Me. 275—Greaves v. Houlton 
Water Co., 59 A.2d 217, 143 Me. 
207. 


Mass.—Old Colony 3EI. Co. v. Asses¬ 
sors of Boston, 35 N.E.2d 246, 309 
Mass. 439—Commissioner of In¬ 
surance v. Commonwealth Mut. 
Liability Ins. Co., 32 N,B.2d 231 
308 Mass. 385. 

Mich.—^Ready-Power Co. v. City of 
Dearborn, 58 N.W.2d 904, 336 Mich. 
619—Shapero v. State Dept of 
Revenue, 33 N.W.2d 729, 322 Mich. 
124—C. P. Smith Co. v. Fitzgerald, 
269 N.W. 362, 270 Mich. 669, ap¬ 
peal dismissed C. F. Smith Co. v. 
Atwood, 56 S.Ct 115, 296 U.S. 659, 
80 L.Ed. 470. 

Miss.—Gulf & Ship Island R. Co. v. 
Harrison Coxmty, 4 So.2d 717, 192 
Miss. 114. 

Mont.—State ex rel. State Bd. of 
Equalization v. Glacier Park Co., 
164 P.2d 366, 118 Mont 206. 

N.H.—^Trustees of Phillips Exeter 
Academy v. Exeter, 88 A.2d 666, 92 
N.H. 473—^Havens v. Attorney Gen¬ 
eral, 14 A.2d 636, 91 N.H. 115. 

N.X—Jersey City v. Martin, 20 A.2d 
697, 127 N.J.Law 18—Jersey City 
V. Martin, 19 A.2d 40, 126 N.J.Law 
353. 

N.Y.—^In re Del Drago’s Estate, 88 
N.B.2d 131, 287 N.Y. 61. reversed 
on other grounds Riggs v. Del 
Drago, 63 S.Ct 109, 817 U.S. 95, 87 
L.Bd. 106, 142 A.L.R. 1131, reargu¬ 
ment denied 46 N.E.2d 46, 287 N.Y. 
764—^In re Parker's Estate, 123 N. 
B. 36$, 226 N.Y. 260. 

Buchanan v. Town of Salina, 68 
N.Y.S.2d 797, 269 App.Div. 1008, 270 
App.Div. 207, reargument denied 
60 N.Y.S.2d 270, four cases, 270 
App.Div. 207, 800—^Ruland v. Tut- 
hlll, 174 N.Y.S. 616, 187 App.Div. 
20 . 

Village of Blnxira Heights, N. Y., 
V. Fiester, 61 N.Y.S.2d 632, 186 
Misc. 766. 

N.C.—City of Raleigh v. Mechanics 
& Farmers Bank, 26 S.E.2d 573, 
223 N.C. 286—E. B. Ficklen Tobac¬ 
co Co. v. Maxwell, 199 S.E. 405, 
214 N.C. 367. 

N.D.—Vaagen v. Judt 296 N.W. 619, 
70 N.D. 666—Werner v. Rlebe, 296 
N.W. 422, 70 N.D. 638, 166 AL.R. 
1264. 

Ohio.—David J. Joseph Co. v. Evatt 
16 Ohio Supp. 166. 

R. L—Edwards v. CardarelU, 14 A.2d 
693, 65 R.L 236. 

S. C.—State ex reL Edwards v. Query, 
37 S.E.2d 241, 207 S.a 500. 

Tenn.—Soukup v. Sell, 104 S.W.2d 
830, 171 Tenn. 487, modified on 
other grotinds 105 S.W.2d 107, 171 
Tenm 491. 

Utah.—Union Cent Idfe Ins, Co. v. 
Black, 247 P. 486, 67 Utah 268, 47 
A.3C/.R. 372—Stillman v. Lynch, 192 
P. 272, 56 Utah 640. 12 A.L.R. 562. 
Wash.—St Paul 4b Tacoma Lumber 
. Co. v. State, 243 P.2d 474, 40 Wash. 
2d 847—Texas Co. v. Cohn, 112 P. 
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eluding the conferring of power to levy taxes,^^ 
tax elections,the sufficiency of yields,situs of 
property,assessment and levy,36 enforcement,^^ 
exemptions,38 provisions for appeals,39 provisions 


for recovery back of taxes,^® penalties,^ ^ tax 
deeds,“*2 reimbursement of assessors,^3 income tax¬ 
es,and deductions or allowances telegraphs 
and telephones;^® theatres and shows7 torts, in- 


2d 522, 8 Wash.2d 360, followed In 
Inland Empire Refineries v. State, 
112 P.2d 541, 8 Wash.2d 723, and 
Montana Headlight Oil Co. v. State, 
112 P.2d 641, 8 Wash.2d 724—In 
re Ivy’s Estate, 101 P.2d 1074, 4 
Wash.2d 1—State v. Clausen, 263 
P. 744, 95 Wash. 214. 

■^.Va.—Appalachian Elec, Power Co. 

V. Koontz, 76 S.B.2d 863. 

•^Is.—State ex rel. Proedtert Grain 
& Malting Co. v. Tax Commission 
of Wisconsin, 265 N.W, 672, 221 
Wis. 226, 104 A,Ij.R. 1478, rehear¬ 
ing denied 267 N.W, 62, 221 Wls. 
225, 104 A.Lr.R. 1478. 

12 C.J. P 890 note 67. 

38 , HI.—^People ex rel. Gill v. Ham- 
Uton, 9 N.E.2d 243, 866 IlL 455. 

—Sinclair v. City of Lincoln, 
162 N.W. 488, 101 Neb. 163, LuIUA. 
1917E 842. 

33. Or.—^Kneeland v. Multnomah 
County, 10 P.2d 342, 139 Or. 356. 

34. Ky.—^Board of Trustees, New¬ 
port Public Library, v. City of 
Newport, 187 S.W.2d 806, 800 Ky. 
125. 

Mont—State v. Dixon, 195 P. 841, 69 
Mont 58—State v. Stewart, 190 P. 
129, 68 Mont 1. 

35. N.C.-^Planters’ Bank & Trust 
Co. V. Town of Lumberton, 102 S. 
E. 629, 179 N.a 409. 

33. TT.S.—Stewart Dry Goods Co. v. 
Lewis, Ky., 56 S.Ct 626, 294 U.S. 
650, 79 L.Ed. 1054, rehearing de¬ 
nied 65 S,Ct 662, 295 U.S, 768, 79 
L.Ed. 1709, Levy v. Lewis, 55 S.Ct 
652, 295 U.S. 768, 79 L.Ed. 1709, 
J. C. Penney & Co. v. Lewis, 56 
S.Ct 662, 295 U.S. 768, 79 L.Ed. 
1709, and Kroger Grocery & Bak¬ 
ing Co. V. Lewis, 56 S:Ct 652, 296 

U. S. 768, 79 L.Ed. 1709. 

Mich.—^Union Steam Pump Sales Co. 

V. Deland, 186 N.W. 868, 216 Mich. 
261. 

Neb.—Garden Coimty v. Schaaf, 17 
N.W.2d 874, 145 Neb. 676. 

N.J.—Commercial Casualty Ins. Co. 
V. State Board of Tax Appeals, 198 
A. 872, 120 N.J.Law 186. 

Or.—State ex rel. Galloway v. Wat¬ 
son, 118 P.2d 107, 167 Or. 403. 
Pa—Commonwealth v. Southern 

Pennsylvania Bus Co., 15 A. 2d 876, 
839 Pa. 521. 

87- Ark.—^Brown v. Wall, 176 S.W. 

2d 707, 206 Ark. 676. 

Del.—Pottock V. Mellott 22 A.2d 848, 
2 Terry 861. 

Mo.—State ex rel. Karbe v. Bader, 
78 S.W.2d 836, 886 Mo. 259. 

N.T.—^In re Poreclosure of Tax Liens 
Borough of Brooklyn, 132 N.Y.S.2d 
667. 


38. U.S.—^Federal Land Bank of St. 
Paul V. Bismarck Lumber Co., N.D., 
62 S.Ct 1, 314 U.S. 95, 86 L.Bd. 65, 

U. S. V. Thurston County, Neb., 
D.C.Neb., 64 F.Supp. 201, affirmed 

C. C.A., 149 F.2d 485. certiorari de¬ 
nied 66 S.Ct 58, 326 U.S. 744. 90 
L.Ed. 444, rehearing denied 66 S.Ct 
138, 826 U.S. 808, 90 L.Ed. 493— 
Modem Woodmen of America v. 
Casados, D.C.N.M., 17 F.Supp. 763. 

Ark.—Commissioner of Revenues v. 
Dillard’s Inc., 276 S.W.2d 424—Cook 
V. Arkansas-Missouri Power Corp., 
192 S.W,2d 210, 209 Ark. 250. 
Colo.—Colorado Tax Commission v. 
Denver Bible Institute, 80 P.2d 870, 
94 Colo. 402. 

Fla—City of Tampa v. Tampa Ship 
Building & En^neering Co., 186 
So. 411, 136 Fla 216. 

Idaho.—Filer Mut Tel. Co. v. Idaho 
State Tax Commission, 281 P.2d 
478. 

HI.—Springfield Housing Authority 
V. Overaker, $1 N.R2d 373, 890 
IlL 403. 

Ky. —^Thomas v. Hurst Home Ins. 

Co., 216 S.W. 368, 186 Ky. 178. 
Ma—Dpinion of Justices, 42 A.2d 47, 
141 Me. 442—Inhabitants of Whit¬ 
ing V. Inhabitants of Lubec, 115 A. 
896, 121 Me. 121. 

Md.—City of Baltimore v. German- 
American Fire Ins. Co. of Baltimore 
City, 103 A. 980, 132 Md. 380. 

ISr.C.—Nesbitt V. Gill, 41 S.K2d 646, 
227 N.C. 174, affirmed 68 S.Ct 61, 
332 U.S. 749, 92 L.Bd. 336—Corpo¬ 
ration Commission v. Dunn, 94 S.E 
481, 174 N.C. 679, L.R.A,191SP 498, 
Ann.Cas.l918D 1086. 

Pa—^In re Donnelly’s Bstata 178 A. 
876, 118 PaSuper. 274. 

39. U.S.—Burnet v. White Eagle Oil 
& Refining Co., C.C.A., 68 P.2d 141. 

Ind.—^Board of Com’rs of Marion 
County V. Millikan, 190 N.E. 185, 
207 Ind. 142. 

N.T. —^People ex rel. Shell Oil Co., 
Inc. V. Rizzardi, 33 N.T.S.2d 966, 
263 App.Div. 102L 

40. U.S.—^Monarch Mills v. Jones, 

D. aS.C., 56 F.2d 180, affirmed, C. 
CA-, 69 F.2d 502. 

CaJ.—Southern Service Co. v. Los 
Angeles County, 97 P.2d 963, 15 
Cal. 2d 1, appeal dismissed 60 S.Ct 
979, 810 U.S. 610, 84 L.Ed. 1388, 
rehearing denied 60 S.Ct 1086, 810 
U.S. 658, 84 L.Ed. 1421. 

41. Ky.—Russell v. Board of Edu¬ 
cation of Logan County, 57 S.W. 
2d 681, 247 Ky. 703. 

42. Colo.—^Brown v. Davis, 83 P.2d 
326, 103 Colo. 110—^Delta Land & 
Orchard Co. v. Zaninettl, 170 P. 
964, 64 Colo. 268. 
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Sale after aoanisitioa by county 
Wis.—Town of Remington v. Wood 
County, 298 N.W. 691, 238 Wis. 
172. 

45. Mo.—State ex reL Buder v, 
Hackmann, 265 S.W. 532, 305 Mo. 
342. 

44. U.S,—Glass City Bank of Jean¬ 
ette, Pa, V. U. S., Pa. 66 S.Ct 108, 
826 U.S. 265, 90 L.Ed. 56. 

a L R. V. Caulkins, C.C,A.6, 144 
F,2d 482—^Antletam Hotel Corp. v. 
C.LR., aC.A.4, 123 F.2d 274. 

Kingan & Co. v. Smith, D.C.Ind., 
17 F.Supp. 217. 

HI.—^Bachrach v. Nelson, 183 N.B. 
909, 349 HI. 579. 

Ind.—^Department of Treasury v. City 
of Linton, 60 N.E.2d 948, 223 Ind. 
363. 

Ky.—^Reynolds Metal Co. v. Martin, 
107 S.W.2d 261, 269 Ky. 378, ap¬ 
peal dismissed 58 S.Ct. 146, 302 
U.S. 646, 82 L.Ed. 502. 

46. U.S.—^Helverlng v, Virginian 
Hotel Corp. of Lynchburg, C.C.A.4, 
132 F.2d 909, affirmed 63 S.Ct 
1260, 319 U.S. 523, 87 L.Bd. 1661, 
rehearing denied 64 S.Ct 27, 320 
U.S. 810, 88 L.Bd. 489—Security- 
First Nat Bank of Los Angeles v. 
Welch, C.C.A.Cal., 92 F.2d 357, cer¬ 
tiorari denied 58 S.Ct 526, 303 U.S. 
638, 82 L.Ed. 1098—^Phipps v. Com¬ 
missioner of Internal Revenue, C. 
C.AC 0 I 0 ., 91 P.2d 627, certiorari 
denied 58 S.Ct 144, 302 U.S. 742, 
82 L.Ed. 674—^Renwlck v. U. S., C. 

C. Ani., 87 P.2d 123—Twin Bell Oil 
Syndicate v. Helvering, C.CA«, 70 
F.2d 402, reversed on other grounds 
65 S.Ct 174, 293 U.S. 812, 79 L.Bd. 
383. 

Prairie Oil & Gas Co. v. Motter, 

D. C.Kan., 1 F.Supp. 464, reversed 
on other grrounds, C.OA.., 66 F.2d 
309. 

Community property laws 
U.S.—C.LR. V. Harmon, C.C.A.10, 139 
P.2d 211, reversed on other 
grounds 65 S.Ct 103, 323 U.S. 44. 
89 L.Ed. 60, rehearing denied 65 
S.Ct 310, 828 U.S. 817, 89 L.Ed. 
649. 

46. Ala—Alabama Public Service 
Commission v. Louisville & N. R. 
Co., 89 So. 624, 206 Ala 326. 

Pa—Cochranton Telephone Co. y. 
Public Service Commission, 107 A. 
23, 263 Pa 506. 

47- U.S.—Paramount Pictures v. 
Laager, D.C.N.D., 23 F.Supp. 890, 
motion granted 59 S.Ct 641, 306 
U.S. 619, 83 L.Ed. 1025. 

N.Y.—^Keliy-Sullivan, Inc., v. Moss, 
39 N.T.S.2d 797, 180 Misc. 3. 
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eluding those committed by public agencies ters;®^ wills witnesses workmen’s compen- 
trial trust receipts ;50 trusts use and occupa- sation;^^ and zoning, which has been stated to be a 

tion;52 usury ;52 venue warehousemen wa- 


48. TJ.S.~Jones v. Scofield Bros.. D. 

CMd.. 7S F.Supp. S95. 
iLa.—Colorado v. Johnson Iron Works, 
83 Sa 381, 146 La. 68. 

Crain v. State, App., 23 So.2d 336. 
Minn.—^Mitchell v. City of St. Paul, 
36 N.W.2d 132, 228 Minn. 64. 
Nr.H.—Harkinson v. City of Man¬ 
chester, 5 A.2d 721, 90 N.H. 554. 
N.T.—^Rupert v. Town of West Sen¬ 
eca, 57 N.E.2d 741, 293 N.T. 421. 
Tex.—^Harmed v. B-Z Finance Co., 
254 S.W.2d 81, 151 Tex. 641. 
Unmnnity £com liability 

(1) Whether the doctrine of the 
ijnmunity of the sovereisrn for torts 
of its officers and employees should 
be abolished or modified is a ques¬ 
tion for the Legislature. 

CaL—Waterman v, Los Angeles 
County Greneral Hospital, 266 P.2d 
221, 123 CalApp.2d 143. 

(2) The doctrine of municipal im¬ 
munity for tortious acts committed 
by employees engaged in govern¬ 
mental functions is derived from the 
common law which was adopted by 
the legislature and if the doctrine la 
to be altered, the responsibility for 
such change must rest with legisla¬ 
tive and not with judicial branch of 
the government. 

Pla.—City of Miami v. Bethel, 65 So. 
2d 34. 

4®. Cal.—People v. Giminlani, 114 
P.2d 392, 45 Cal.App.2d 535. 

Fla.—^Bailey v. State, 21 So.2d 217, 
155 Fla. 697, certiorari denied 65 
S.Ct. 1680. 825 U.S. 890, 89 L.Ed. 
2008, rehearing denied 66 S.Ct. 16, 
326 U.S. 805, 90 L.Bd. 490, certio¬ 
rari denied 66 S.Ct. 620, 327 U.S. 
778, 90 L.Bd. 1006. 

m.—Pappas V. Reabus, 20 N.E.2d 
327, 299 IUAlpp. 499. 

K.T.—People v. Jacobs, 107 N.T.S.2d 
802, 199 Mlsc. 578. 

IT.C.—^Ryals v. Carolina Contracting 
Co., 14 S.E.2d 631, 219 N.C. 479. 
Ohio.—Verbsky v. Burger, 65 N.E.2d 
895, 146 Ohio St 235. 

S.D.—State v. Ferguson, 204 N.W. 
652, 48 S.D. 846. 

6a U.S.—In re Boswell, C.CAuCaL, 
96 F.2d 239—In re Otto-Johnson 
Mercantile Co., D.C.N.M., 52 F.2d 
678. 

In re Boswell, D.C.CaL, 20 F. 
Supp. 748. 

CaL—Chichester v. Commercial Cred¬ 
it Co.. 99 P,2d 1088, 87 CalA.pp.2d 
489. 

6L CaL«—O^ay v. Metropolitan Life 
Ins. Co., 54 P,2d 502, 11 CalApp. 
2d 681, certiorari denied Metropoli¬ 
tan Ufa Ins. Co. v. Day, 67 S.Ct 
22, 299 U.S. 660, 81 L.Ed. 413. 

Xnd.—In re Elgenmann^g Guardian¬ 


ship, 14 N.B.2d 585, 214 Ind. 92, 
116 AL.R. 432. 

Md.—Robinson v. Hospelhorn, 179 A 
515, 169 Md. 117, 103 AL.R. 740. 
N.H.—Bank of New York & Trust 
Co. V. Tilton, 129 A 492. 82 N.H, 
81. 

N.Y.—In re FUnts Will. 269 N.T.S. 
470, 240 App.Div. 217, affirmed In 
re Central Hanover Bank & Trust 
Co.. 195 N.B. 221, 266 N.Y. 607. 

In re Nix, 276 N.Y.S. 828, 154 
Mlsc. 61. 

12 C.J. p 891 note 73. 

52. Iowa.—^Logan v. Davis, 180 N. 
W. 184, 190 Iowa 278. 

53. Cal.—Ex parte Washer, 248 P. 
1068, 78 Cal.App. 769. 

Miss.—Dickey v. Bank of Clarks- 
dale, 184 So. 314, 183 Miss. 748. 

N.Y.—Universal Credit Co. v. Low¬ 
ell, 2 N.Y.S.2d 743, 166 Mlsc. 16. 
Tex.—Watts v. Mann, Civ.App., 187 
S.W.2d 917, error refused. 

12 C.J. p 891 note 68. 

54. Ark,—Alexander v. Bush, 134 S. 
W.2d 619, 199 Ark. 562—Meeks v. 
Waggoner, 85 S.W.2d 711, 191 Ark. 
189. 

CaL—Caminettl v. Superior Court in 
and for City and Coimty of San 
Francisco, 108 P.2d 911, 16 CaL2d 
838, followed in 108 P.2d 919, 16 
Cal.2d 852, and Caminettl v. Su¬ 
perior Court in and for Orange 
County, 108 P.2d 919, 16 Cal.2d 863, 
certiorari denied Superior Court of 
State of California In and for City 
and County of San Francisco v. 
Caminettl, 61 S.Ct. 1098, 813 U.S. 
579, 85 L.Bd. 1536. 

People V. Megladdery, 106 P.2d 
84, 40 CalApp.2d 748—State v. Su¬ 
perior Court In and for City and 
County of San Francisco, 58 P.2d 
1322, 14 CalApp.2d 718. 

Minn.—Christenson v. Town of Dol- 
lymount, 63 N.W.2d 367. 

64.5 S.D.—^In re Farmers Co-op. 

Ass'n, 8 N.W.2d 657, 69 S.D. 191. 
65. CaL—^Town of Antioch v. Wil¬ 
liams Irr. Dish, 205 P. 688, 188 
Cal. 451. 

Ky.—Commonwealth v. Kenmont 
Coal Co., 251 S.W. 1018, 199 Ky. 
826. 

N.Y.—^Board of Hudson River Regu¬ 
lating Dist. V. Fonda, J. & G. R. 
Co., 217 N.Y.S. 781, 127 Misc. 866, 
affirmed 228 N.Y.S. 686, 223 App. 
Div. 358, modified on other grounds 
164 N.B. 541, 249 N.Y. 446, amend¬ 
ment of remltUtur granted 166 N. 
B. 324, 250 N.Y. 659. 

12 Cjr. p 890 note 48. 

SO, Cal.—In re Graham’s Estate, 218 
P. 84, 63 CalApp. 41. 

N.T,—^In re Morris* Estate, 25 N.Y. 
S.2d 48, 175 Misc. 773, affirmed 27 
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N.Y.S.2d 188, 261 App.Div. 950, ap¬ 
peal denied 27 N.Y.S.2d 784, 261 
App.Div. 1072, affirmed 39 N.B.2d 
264, 287 N.Y. 62 4— - I n re Casper's 
Will, 291 N.Y.S. 685. 161 Misc. 199 
—^In re Bent’s Estate, 255 N.Y.S 
538, 142 Misc. 811. 

Nev.—^In re Walters* Estate, 104 P. 

2d 968, 60 Nev. 172. 

Ohio.—^Kirkbride v. Hickok, 98 N.B. 

2d 815, 155 Ohio St. 293. 

Okl.—^In re Blaydes* Estate, 216 P.2d 
277, 202 Okl. 668. 

Tex.—^Baylor University v. Ogilvle, 
Civ.App., 222 S.W.2d 164. 

Utah.—^In re Alexander’s Estate, 139 
P.2d 432, 104 Utah 296. 

Va.—^In re Bentley's Will, 9 S.B.2d 
308, 176 Va. 466. 

66.5 D.C.—^Bart v. U. S., 203 P.2d 45, 
91 U.S.App.D.C. 870, reversed on 
other grounds 75 S.Ct. 712, 349 U.S. 
219, 99 L.Ed. 1016. 

Okl.—Clapp V. State, 120 P.2d 381, 
73 Okl.Cr. 261, reheard 124 P.2d 
267, 74 Okl.Cr. 144. 

U.S.—^Lower Vein Coal Co. v. 
Industrial Board of Indiana, Ind, 
41 S.Ct 252, 265 U.S. 144, 65 L.Ed 
665—Arizona Copper Co. v. Ham¬ 
mer, Ariz., 39 S.Ct 663. 260 U.S. 
400, 63 L.Bd. 1068. 6 AL.R. 1537, 
motion denied 40 S.Ct 12. 

Lawson v. Suwannee Fruit & 8, 
S. Co., C.C.APla., 166 F.2d 13, af¬ 
firmed 69 S.Ct 603, 336 U.S. 198, 
93 L.Bd. 611—Hetchikan Lumber & 
Shingle Co. v. Walker, C.CA 
Alaska, 16 F.2d 772. 

Gulf Tide Stevedores v. Voria, 
D.C.Tex., 119 F.Supp. 708, reversed 
on other grounds, C.A, 211 F.2d 
649, certiorari denied 76 S.Ct 37, 
848 U.S. 823, 99 L.Bd. 649—Inde¬ 
pendent Service Corp. v. Tousant 
D.C.Mass., 56 F.Supp. 76, affirmed, 
C.C.A. 149 F.2d 204, 161 AL.R. 
847—Southern Shipping Co. v. Law- 
son, D.C.Fla., 5 F.Supp. 821. 

Ala.—^Ivey v. Railway Fuel Co., 118 
So. 583, 218 Ala. 407. 

Ajriz.—Williams v. Industrial Com¬ 
mission, 202 P.2d 898, 68 Ariz. 147. 
CaL—^Treat v. Los Angeles Gas & 
Electric Corporation, 266 P. 447, 
82 CaLApp. 610. 

Colo.—^Industrial Commission v. Car¬ 
penter, 76 P.2d 418, 102 Colo. 22— 
John Thompson Grocery Stores 
Co. V. Industrial Commission of 
Colorado, 277 P. 789, 85 Colo. 676. 
Conn.—O’Brien v. Wise & Upson Co., 
143 A 155, 108 Conn. 309. 

Fla.—General Properties Co. v. 
Greening, 18 So.2d 908, 164 FLa. 
814. 

Idaho.—Sanders v. Hay, 174 P.2d 886, 

67 Idaho 200. 

Ill.—Grasse v. Dealer’s Transport 
Co., 106 N.B.2d 124, 412 HL 179, 
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question of political policy 6^ 

Motive of legislature. It is a well settled rule 
that in determining the validity of an enactment, 


the judiciary will not inquire into the motives or 
reasons of the legislature or of the members there- 
of.59 This rule is even carried to the extent of 


certiorari denied Dealer’s Trans¬ 
port Co. V. Grasse, 73 S.Ct. 47, 344 
TJ.S. 837, 97 3Li.Eld. 661—^Bauer v. 
Rusetos & Co., 138 N.B. 206, 306 
Ill. 602—^Illinois Publishing & 
Printing Co. v. Industrial Commis¬ 
sion, 132 N.B. 611, 299 III. 189. 
Ind.-^uster v. Fougerhousse, 112 
KB.2d 684, 123 Ind.App. 669. 

—^eal v. Boeing Airplane Co., 
167 P.2d 643, 161 Kan. 322. 

Ky.—^Harlan-Wallins Coal Corp. v. 
Stewart, 276 S.W.Sd 912—^Robinson 
V. Lytle, 124 S.W.2d 78, 276 Ky. 
397—ChesapeaJke & O. Ry. Co. v. 
Maggard’s Adm’r, 235 S.W. 736, 193 
Ky. 269. 

La.—^Benoit v. Hunt Tool Co., 63 So. 
2d 137, 219 Lra. 380—Colorado v. 
Johnson Iron Works, 83 So. 381, 
146 La. 68. 

Slaughter v. Liberty Mut. Ins. 
Co., App., 33 So.2d 86—^Reiner v, 
Maryland Cas. Co., App., 186 So. 93 
—^Moss V. Levin, 119 So. 668, 10 
La.App. 149, rehearing denied 120 
So. 268, 10 La.App. 149. 

Me.—^Dinsmore’s Case, 62 A.2d 205, 
143 Me. 344. 

Md.—^Howard Contracting Co. v. Yea¬ 
ger, 41 A.2d 494, 184 Md. 603. 
Mich.—Buzza v. Appeal Bd. of Mich. 
Unemployment Compensation Com¬ 
mission, 47 N.W.2d 11, 330 Mich. 
223—Michigan & Vicinity Confer¬ 
ence Bd. V. Bnterprise Foundry 
Co.. 32 N.W.Sd 616, 321 Mich. 265 
—^Holloway v. Ideal Seating Co., 
21 N.W.2d 125, 313 Mich. 267. 
Mont.—^McDaniel v. Eagle Coal Co„ 
43 P.2d 655, 99 Mont. 309, 99 A.L.R. 
1492—Clark v. Olson. 81 P.2d 283, 
96 Mont. 417. 

N.J.—^McCadden v. West End Bldg. 
& Loan Ass*n, 13 A. 2d 665, 18 N.J. 
Misc. 395, certiorari dismissed 17 

A.2d 65, 126 N.J.Law 1, affirmed 21 

A. 2d 737, 127 N'.J.Law 246. 

N.M.—^La Rue v. Johnson, 141 P.2d 
321, 47 N.M. 260. 

N.Y.—^Barrencotto v. Cocker Saw 
Co., 194 N.B. 61, 266 N.T. 139— 
Europe v. Addison Amusements, 
181 N.B. 760, 231 N.Y. 106. 

Mletllnski v. Hickman, 136 N.Y. 
S.2d 321, 285 App.Div- 306— 

Schmidt v. Wolf Contracting Co., 
56 N.Y.S.2d 162, 269 App.Div. 201, 
followed in Van Gorder v. Bing¬ 
hamton State Hospital, 65 N.Y.S.2d 
847, 269 App.Div. 798, Marowski v. 
Socony-Vacuum Oil Co., 65 N.Y.S. 
2d 847, 269 App.Div. 798, and Knobb 
V, Leon Neon Service Corp., 55 N. 
Y,S.2d 848, 269 App.Div. 798, ap¬ 
peal denied Schmidt v. Wolf Con¬ 
tracting Co., 57 N.Y.S.2d 261, 269 
App.Dlv. 870, appeal denied 63 N. 

B. 2d 709. 294 N.Y. 973, affirmed 65 
NB.2d 668, 295 N.Y. 748. 


Mittman v. Meyerson, 19 N.Y.S. 
2d 575. 

OkL—^Manhattan Long Const. Co. v. 

Bruton, 138 P.2d 814, 192 Okl. 639. 
Or.—^Butterfield v. State Industrial 
Accident Commission, 226 P. 216, 
111 Or. 149. 

Pa.—^Liberator! v. Scott Smith Cadil¬ 
lac Co., 92 A 2d 557, 172 Pa.Super. 
121—Sekel v. lagenemma, 90 A 2d 
687, 170 Pa.Super. 627. 

Tex—^Texas Emp. Ins. Ass’n v. 
Frankum. 201 S.W.2d SOO, 145 Tex 
658. 

Castleberry v. Frost-Johnson 
Lumber Co., Com.App., 283 S.W. 
141—^Texas Employers’ Ins. Ass'n 

V. Boudreaux Com.App., 231 S.W. 
756. 

Travelers Ins, Co. v. Cason, Civ. 
App., 122 S.W.2d 694, error refus¬ 
ed 124 S.W.2d 321, 132 Tex 393. 
Utah.—^Ellis V. Industrial Commis¬ 
sion, 64 P.2d 363, 91 Utah 432— 
Pickering v. Industrial Commis¬ 
sion of Utah, 201 P. 1029, 69 Utah 
35. 

Wash.—^Thompson v. Department of 
Labor and Industries, 78 P.2d 170, 
194 Wash. 396. 

W.Va.—^Barnhart v. State Compen¬ 
sation Com’r, 35 S.E.2d 686, 128 W. 
Va. 29—Bowdler v. State Compen¬ 
sation Com'r, 22 S.E.2d 359, 124 

W. Va. 629. j 

Wis.—Nutrine Candy Co. v. Indus¬ 
trial Commission, 9 N.W.2d 94. 243 | 
Wis. 62—^McKesson-Fuller-Morri- 

son Co. V. Industrial Commission, j 
260 N.W. 396, 212 Wis. 507. | 

Wyo.—^In re Winborne, 244 P. 136, | 
34 Wyo. 349—^Zancajielli v. Central 
Coal & Coke Co., 178 P. 981, 25 
Wyo. 611, 

71 C.J. p 358 note 62. 

CompexLsatioxL of seamen. ' 

U.S.—Halcyon Lines v. Haenn Ship 
Celling & Refitting Corp., Pa., 72 
S.Ct. 277. 342 U.S. 282, 96 L.Bd. 
818—^De Zon v. American Presi¬ 
dent Lines, Cal., 63 S.Ct. 814, 318 
U.S. 660, 87 L.Ed. 1065, rehearing 
denied 63 S.Ct. 1026, 319 U.S. 780, 
87 L.Bd. 1725. 

58. U.S.—West V. Bank of Com¬ 
merce & Trusts, C.C.AVa., 167 F. 
2d 664. 

Cal.—^Foster v. City Council of City 
of Berkeley, 255 P. 1118, 201 Cal. 
769—Dwyer v. City Council of 
Berkeley, 253 P. 932, 200 Cal. 505. 
Ky.—^Louisville and Jefferson Coun¬ 
ty Planning and Zoning Commis¬ 
sion V. Grady, 273 S.W.2d 563. 

N.Y.—^Flagg V. Murdock, 15 N.Y.S.2d 
635, 172 Misc. 1048. 

Va.—^Fairfax County v. Parker, 44 S. 
E.2d 9. 186 Va. 675. 
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Wash.—^Hauser v. Amess, 267 P.2d 
691, 44 Wash.2d 358. 

59. U.S.—Tenney v. Brandhove, Cal..- 
71 S.Ct. 783, 341 U.S. 367. 95 L.Ed. 
1019, rehearing denied 72 S.Ct. 20, 
342 U.S. 843, 96 L.Ed. 637—Daniel 
V. Family Sec. Life Ins. Co., S.C., 
69 S.Ct. 650, 336 U.S. 220, 93 L.Ed. 
*632, 10 AL.R.2d 945-~-Sunshine An¬ 
thracite Coal Co. V. Adkins, Ark.» 
60 S.Ct. 907, 310 U.S. 381, 84 L. 
Bd. 1263—Sonzinsky v. U. S.. Ill., 
67 S.Ct. 654, 300 U.S. 506, 81 L.Ea. 
772—Smith v. Kansas City Title & 
Trust Co., Mo., 41 S.Ct 243, 255 
U.S. 180, 65 L.Ed. 577—Hamilton v. 
Kentucky Distilleries A Warehouse 
Co., Ky. & N.Y., 40 S.Ct. 106, 261 
U.S. 146, 64 L.Ed. 194. 

Hydrocarbon Production Co. v. 
Valley Acres Water Dist, CA.Tex., 
204 P.2d 212, certiorari denied 74 S. 
Ct. 44, 346 U.S. 825, 98 L.Bd. 360— 
Allen V. Markham, C.C.A.C6tl., 156 
P.2d 663, affirmed In part and re¬ 
versed in part on other grounds 
Clark V. Allen, 67 S.Ct. 1481, 331 
U.S. 603, 91 L.Ed. 1633—U. S. ▼. 
Rosenfeld, CCAMo.. 109 P.2d 908. 
certiorari denied Ladinsky v. U. 
S., 60 S.Ct. 1096, 310 U.S. 646. 84 
L.Bd. 1412—Standard Oil Co. of 
Cal. V. U. S., C.C.A.Cal., 107 P.2d 
402, certiorari denied 60 S.Ct 469, 
809 U.S. 654, 84 L.Bd. 1003, rehear¬ 
ing denied 60 S.Ct 708, 309 U.S. 
697, 84 L.Bd. 1036, certiorari denied 

U. S. V. Standard Oil Co. of Cal., 
60 S.Ct 715, 309 U.S. 673, 84 LEd. 
1019—Carolene Products Co. v. 
Evaporated Milk Ass’n, C.CA.I1I., 
93 F.2d 302—^Davis v. Boston d; M. 
R. Co., C.C«^L» M awBS., 89 P’.2d S68 " 
San Francisco Shopping News Co. 

V. City of South San Francisco, <X 

C.ACal., 69 P.2d 879. certiorari de¬ 
nied 65 S.Ct 122, 293 U.S. 606, 79 
L.Ed. 697—State of California v. 
Gillis, C.CA,Cal.. 69 P.2d 746, af¬ 
firmed 56 S.Ct 4, 293 U.S. 62, T9 
L.Ed. 199—^People’s Petroleum Pro¬ 
ducers V. Sterling, D.C.Tex, 60 P. 
2d 1041—Baker v. U. S.. C.C.A 
Puerto Rico, 27 P.2d 863, certiorari 
denied U. S. v. Baker. 49 S.Ct 185. 
278 U.S. 666. 73 L.Ed. 565. 

U- S. V. Robinson, D.C.Mlch., 197 
F.Sapp. 38—^U. S. v. Smith. D.C. 
Cal., 106 F.Supp. 9—Heitsch v. 
Kavanagh, D.C.Mich., 9? F.Supp. 
749, affirmed, C.A, 209 F.2d 178, 
certiorari denied 73 S.Ct. 829, 345 

U. S, 939, 97 LBd. 1365—U. a v. 
Smith, D.C.Mich„ 62 F.Supp. 594-— 
State of Oklahoma ex rel. Phillips 

V. Guy P. Atkinson Co., D.C.Okl., 37 
F.Supp. 93, affirmed 61 S.Ct 1060, 
313 U.S. 608, 86 L.Bd. 1487—U. a 
V, Hughes, D.CLWash.^ 28 F.Suppu 
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977—Gulf States Paper Corpora¬ 
tion T. Carmichael, D.C.Ala., 17 P. 
Supp. 225, injunction modified Car¬ 
michael V. Gulf States Paper Cor¬ 
poration. 57 S,Ct. 674, 300 U.S. 644. 
31 Ii.£d. 853, reversed on other 
iTOunds 57 S.Ct S6S, 301 U.S. 495, 
81 L.Ed. 1245, 109 A.L.R. 1327— 
Southern Coal & Coke Co. v. Car¬ 
michael, D.C.Ala., 17 F.Supp. 225, 
injunction modified 57 S.Ct 674, 
300 U.S. 644, 81 U.Ed. 858, reversed 
on other grounds 57 S.Ct. 368, 301 

U. S. 495, 81 L<.Ed. 1245, 109 A.U.K. 
1327—Penn v. Glenn. D.C.Kf., 10 
P.Supp. 4S3, appeal dismissed, C. 
CA., Glenn v. Penn, 84 F.2d 1001 
—^U. S. V. National Garment Co., D. 
CMo., 10 F.Supp. 104—Appalachian 
Electric Power Co. v. Smith, D.C. 
Va., 4 F.Supp. 6, reversed on other 
grounds, C.C.A., 67 F.2d 451, cer¬ 
tiorari denied 54 S.Ct 458, 291 U. 
S. 674. 78 UEd. 1063. 

Olin Y. Kitzmiller, C.C.A.Or., 268 
P. 348, affirmed 42 S.Ct 510, 259 U. 
S. 260, 66 L.Ed. 930. 

Ala.—State ex rel. Bozeman v. Hes¬ 
ter, 72 So.2d 61, 260 Ala. 566— 
Opinion of the Justices, 31 So.2d 
721, 249 Ala. 611—Miller v. State 
ex ret Peek, 29 So.2d 411, 249 Ala. 
14, 172 AL..R. 1356—Corpus J^uris 
Seoundnm cited In Morgan County 

V. Edmonson, 192 So. 274, 276, 238 
Ala. 522—City of Birmingham v. 
Henry, 139 So. 283. 224 Ala. 239— 
State V. Jefferson County Commis¬ 
sion, 139 So. 243, 224 Ala. 229. 

Ariz.—State ex rel. Conway v. South¬ 
ern Pac. Co., 145 P.2d 630, 61 Arlz. 
66, reversed on other grounds 
Southern Pac. Co. v. State ex rel, 
Sullivan, 65 S.Ct 1515, 325 U.S. 
761, 89 Li.Ed. 1915—Sims v. Moeur, 
19 P.2d 679, 41 Ariz. 486. 

Ark.—Gentry v. Harrison, 110 S.W.2d 
497, 194 Ark. 916—State v. Bain. 
289 S.W. 324. 172 Ark. 480—Little 
Bock V. North Little Bock, 79 S. 

W. 736, 72 Ark. 195. 

Cal.—Serve Yourself Gasoline Sta¬ 
tions Ass^n V. Brock, 249 P.2d 545, 
39 Cal.2d 813, appeal dismissed 73 
S.Ct 1130, 345 U.S. 980, 97 L.Bd, 
1394—Wemer v. Southern Cal. As- 
•sociated Newspapers, 216 P.2d 325, 
35 Cal.2d 121, 13 A.L.R.2d 252— 
People V. Glenn County, 85 P. 302, 
100 Cat 419, 83 Am.S.H. 305. 

People V. Keith By. Equipment 
Co., 161 P.2d 244. 70 CaLApp.2d 839. 
Colo.—McCormick v. City of Mon¬ 
trose. 99 P.2d 969, 105 Colo. 493, 
dissenting opinion, 102 P.2d 399, 
106 Colo. 1—Johnson v. McDonald, 
49 P.2d 1017, 97 Colo. 324. 

Del.—State y. Burris, 49 A. 930, 4 
Pennew. 3. 

Fla.—State y. Hose, 122 So. 225, 99 
Fla. 710—West V. Town of Lake 
Placid. 120 So. 861, 97 Fla. 127. 
Ga.—Tripp v. Martin, 79 S.B.2d 521, 
210 Ga. 284-rClements Y. Powell, 
116 S.R 624,156 Ga 278; 


Idaho.—State v. Holder, 290 P. 387, 
49 Idaho 614. 

Ill.—People V. Chicago, B. & Q. R. 
Co., 145 N.B. $47. 314 Ill. 445—Peo¬ 
ple V. Benson, 128 N.E. 337, 294 III. 
236—Grand Trunk Western By. Co. 
V. Industrial Commission, 125 N.E. 
748, 291 Ill. 167. 

Ind.—State ex rel. Cline v. Schricker. 
38 N.E.2d 746, 228 Ind. 41, rehear¬ 
ing denied 89 N.E.2d 547, 228 Ind. 
41—^Richmond Baking Co. v. De¬ 
partment of Treasury, 18 N.E. 2d 
778, 216 Ind. 110—City of Indian¬ 
apolis V. Ryan. 7 N.E.2d 974. 212 
Ind. 447, 135 A.L.R. 1300—Stith Pe¬ 
troleum Co. V. Department of Audit 
and Control of Indiana, 5 N.E.2d 
517, 211 Ind. 400—Groves v. Board 
of Com*rs of Lake County, 199 N. 

B, 137, 209 Ind. 371—PoUett v. 
Sheldon, 144 N.E. 867, 195 Ind. 610 
—Jackson v. State, 142 N.B. 423, 
194 Ind. 248. 

Iowa —^Munn v. Independent School 
Dist. of Jefferson. 176 N.W. 811, 
188 Iowa 767. 

Ky.—Cornett v. Clements. 216 S.W. 
2d 417, 309 Ky. 80—Louisville & 
Jefferson County Metropolitan 
Sewer Dist. v. Joseph E. Seagram 
& Sons. 211 S.W.2d 122, 307 Ky. 
413, 4 A.L.R.2d 588—^Praysure v. 
Kentucky Unemployment Compen¬ 
sation Commission, 202 S.W.2d 377, 
305 Ky. 164—Carolene Products Co. 
V. Hanrahan, 164 S.W.2d 697, 291 
Ky. 417—Whittaker v. Common¬ 
wealth ex rel. Attorney General, 
116 S.W.2d 355, 272 Ky. 794— 
Whitney v. Fife, 109 S.W.2d 832, 
270 Ky. 434—Shanks v. Julian, 280 
S.W. 1081, 213 Ky. 291. 

La —State ex rel. Saint v. Dowling, 
120 So. 698, 167 La 907— State ex 
reL Blaise v. City of New Orleans, 
76 So. 244, 142 La 78. 

Mich.—^Toung v. City of Ann Arbor, 
266 N.W. 579, 267 Mich. 241—C. F. 
Smith Co. V. Fitzgerald, 250 N.W. 
352, 270 Mich. 659, appeal dismissed 

C. P. Smith Co. v. Atwood, 56 S.Ct. 
115, 296 U.S. 659, 80 L.Ed. 470. 

Mo;—State ex reL Bussell v. Gard¬ 
ner, 266 S.W. 996, 218 Mo.App. 217. 
Neb.—Murray v. Nelson, 186 N.W. 
819, 107 Neb. 52- 

Nev.—City of Reno v. Stoddard, 167 
P. 317. 40 Nev. 537. 

N.H,—School Dist. No. 3 In Lisbon 
V. School Dist. No. 1 in Lisbon, 75 

A, 2d 409, 96 N.H. 290—Ham v. 
Maine-New Hampshire Interstate 
Bridge Authority, 30 A.2d 1, 92 N. 
H. 268—Corptm J’uzls cited In Cole¬ 
man V. School District of Roches¬ 
ter, 183 A. 686, 689, 87 N.H. 465. 

N.M.—State v. Pate, 138 P.2d 1006, 
47 N.M. 182—Christmas v. Oowden, 
105 P.2d 484, 44 N.M. 517. 

N.Y.—Schleffelin v. Goldsmith, 170 N. 

B. 905, 263 N.Y. 243, 68 A.L.R. 1376 
—^In re Morse, 160 N.E, 874, 247 
N.Y. 290—^Devoy v. Craig, 131 N.B. 
884, 231 N.Y.‘ 186—People v. Shep- 
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ard, 36 N.Y. 285, 3 Transcr.A 354 , 
City of Buffalo v. Hawks, 236 K 
Y.S. 89, 226 App.Div. 480, affirmed 
168 N.B. 438, 261 N.Y. 588—People 
ex rel. Rayland Realty Co. v. Pa¬ 
gan, 186 N.Y.S. 23, 194 App.Div. 
185, affirmed 130 N.E. 931, 230 N 
Y. 653. 

Smull v. Delaney, 26 N.Y.S.2d 
887, 175 Misc. 796—^Mitrus v. Nich¬ 
ols, 13 N.Y.S.2d 990, 171 Misc. 
869—^Beach v. Queens County 
Jockey Club, 298 N.Y.S. 777, 164 
Misc. 363—^In re Mt Sinai Hos¬ 
pital, 219 N.Y.S. 606, 128 Misc. 476, 
affirmed 228 N.Y.S. 856, 223 App! 
Div. 836, affirmed 164 N.E. 871, 250 
N.Y. 103. 62 A.L.R. 664—City of 
Binghamton v. Buono, 208 N.Y.S. 
•60, 124 Misc. 203—Marjohn Realty 
Co. V. City of Long Beach, 204 N. 
Y.S. 53, 122 Misc. 763, affirmed 206 
N.Y.S. 983, 211 App.Div. 805, and 
affirmed 207 N.Y.S. 876, 211 App. 
Div. 860. 

N.D.—State v. Wallace, 187 N.W. 728, 
48 N.D. 803. ' 

Okl.—State ex rel. Phillips v. Carter, 
99 P.2d 1026, 186 OkL 671—Dick¬ 
inson v. Perry, 181 P. 604, 75 OkL 
25. 

Or.—^Rosell v. State Industrial Acci¬ 
dent Commission, 95 P.2d 726, 164 
Or. 178. 

Pa—C ommonwealth v. Moir, 49 A 
351, 199 PaSL 634, 85 Ain.S.R. 801, 
63 L.R.A. 837, 48 P.L.J. 386. 
Puerto Rico.—^People v. Garcia, 22 
Puerto Rico 769. 

R. I.—Gorham v. Robinson, 186 A 832, 
67 R,I. 1—^Prata Undertaking Co. v. 
State Board of Embalming & Fu¬ 
neral Directing, 182 A. 808, 55 R.L 
454, 104 AL.R. 889. 

S. D.—American Legion Holding Corp. 

V. Hurowitz, 30 N.W.2d 9, 72 S.D. 
89—Schmitt v. Nord, 27 N.W.2d 
910, 71 S.D. 575, app^ dismissed 
Schmitt V. Wilder. 68 S.Ct 1018. 
334 U.S. 809, 92 L.Ed, 1741. 

Tenn.—Davis v. Beeler, 207 S.W.2d 
343, 185 Tenn. 638, appeal dismiss¬ 
ed 68 S.Ct. 745, 333 U.S. 859, 92 L. 
Ed. 1138—State ex reL Major v. 
Cummings, 168 S.W.2d 718, 178 
Tenn. 378, 139 A.L.R. 837—State 
ex Ml. Sapersteln v. Bass, 152 S. 

W. 2d 286, 177 Tenn. 609—^Townsend 
V. Ray, 130 S.W.2d 96, 174 Tenn. 
634—Soukup V. Sell, 104 S.W.2d 
880, 171 Tenn. 487, modified on 
other grounds 106 S.W.2d 107, 171 
Tenn. 471—^Peay v. Nolan, 7 S.W. 
2d 816, 167 Tenn. 222, *60 AL.R. 
408. 

Tex.—Gray v. S. T. Woodring Lum¬ 
ber Co., CivA.pp., 197 S.W. 231, er¬ 
ror refused. 

Utah.-—Thomas v. Daughters of Utah 
Pioneers, 197 P.2d 477, 114 Utah 
108, appeal denied 69 S.Ct 789, 336 
U.S. 930, 93 L.Bd. 1090—Carter v. 
State Tax Commission, 96 P.2d 
72T. 98 Utah 96, 126 A.L.R. 1402— 
Utah Rapid Transit Co. v. Ogden 
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excluding consideration of duress, fraud, or cor- loan associations,®^ communications,corpora- 
ruption in the passage of the act,®® and has been tions,®® counties,®® criminal procedure,®7 labor and 
applied to legislation regarding administrative re- employment,®^*® public improvements,®® schools and 
organization,®! appropriation and expenditure of school districts,®® searches and seizures,*^® taxa- 
public funds,®® banks and banking,®® building and tion,*^! warehousemen,^® and zoning^® 


City, 58 P.2d 1, 89 Utah 546—State j 
V. Packer Corporation, 297 P. 1013, 
77 Utah 600. 

Wash.—State ex rel. Troy v. Telle, 
176 P.2d 469, 27 Wash.2d 99, 170 A. 
li.R. 1425—^Bates v. McLeod, 120 
P.2d 472, 11 Wash.2d 648. 

—^Price v. Sims, 58 S.E.2d 657, 
134 W.Va, 173—^Nulter v. State 
Road Commission of West Vir¬ 
ginia, 194 S.B. 270, 119 W.Va. 312 
— Nulter V. State Road Commis¬ 
sion of West Virginia, 193 S.B. 
649, 119 W.Va, 312. 

•Vsris.—State ex rel. Thomson v. Gies- 
sel, 61 N.W.2d 903, 266 Wls. 658— 
Christie v. Lueth, 61 N.W.2d 838, 
265 Wis. 826—State ex rel. Reuss 
V. Oiessel, 51 N.W.2d 647, 260 Wls. 
524—City of Appleton v. Bachman, 
220 N.W. 893, 197 Wis. 4—Wagner 
V. City of Milwaukee, 192 N.W. 
994, 180 Wls. 640, error dismissed 
45 S.Ct. 124, 266 U.S. 585. 69 
454. 

12 0.8*. p 799 note 62, p 891 note 80 
—69 C.J. p 946 note 67, 

Xmpxoper motive 

(1) Courts will not attribute im¬ 
proper motive to legislature. 

Colo.—Hessick v. Moynihan, 262 P. 
907, 83 Colo. 43. 

<2) Unless necessary from the ex¬ 
isting circumstances and the lan¬ 
guage employed, no ulterior motive 
should be imputed. 

N.T.—Jordan v. Smith, 242 N.T.S. 
142, 137 Misc. 841, affirmed 173 N. 
B. 877, 264 N.T. 686. 

Belay in. enactment 
Courts ai*e not to speculate upon 
reasons that prompted legislature to 
Indefinitely postpone bill proposing 
amendment to statute under which 
ordinance was enacted. 

Neb.—^Village of Axtell v. Nebraska 
Hardware Mut. Ins. Co., 7 N.W. 
2d 471, 142 Neb. 667. 

60. Ark.—^Taylor v. Board of Com’rs 
of Cache River Drainage Dist. No. 
2, 246 S.W. 491, 166 Ark. 226. 

Pla—State ex rel. Landis v. Town of 
Lake Placid, 158 So. 497, 117 Fla 
874. 

N.J.—Jersey City, etc., R. Co. v. Jer- 
, sey City, etc., R. Co., 20 N.J^B<i. 61. 
N.T.—^Blanshard v. City of New 
York, 186 N.B. 29, 262 N.T. 5, 
Greenberg v. O’Brien, 269 N.T.S. 
458, 149 Misc. 866. 

Tenn.—Soukup v. Sell, :104 S.W.2d 
830, 171 Tenn. 437, modified on oth¬ 
er grounds -106 S.W.2d 107, 171 
Tenn. 49D 

Va—^Danville Warehouse Co. v.’ To¬ 


bacco Grower's Co-operative Ass’n, 
129 S.E. 739, 143 Va 741. 

12 C.J. p 892 note 81. 

Pederal coercion. 

Court will not inquire into ques¬ 
tion of federal coercion as affecting 
state legislation. 

Ala—^Beeland ’W’holesale Co. v. Kauf¬ 
man, 174 So. 616, 234 Ala 249. 

61- Ky.—^Talbott v. Laffoon, 79 S. 

W.2d 244, 257 Ky. 773. 

62. Okl.—Davis v. Childers. 74 P.2d 
930. 181 Okl. 468. 

Wash.—State v. Clausen, 183 P. 115, 
108 Wash. 133. 

63- U.S.—^Doherty v. U. S., C.C.A. 
Neb., 94 P.2d 495, certiorari denied 
58 S.Ct. 763, 303 U.S. 658, 82 L.Bd. 
1117. 

64. U.S.—^Pirst Federal Savings & 
Loan Ass’n of Wisconsin v. Loomis, 
C.C.A.W1S., 97 P.2d 831, certiorari 
dismissed 59 S.Ct 363, 805 U.S. 666, 
83 LuBd. 432. 

64.5 U.S.—^Federal Communications 
Commission v. RCA Communica¬ 
tions, APP.D.C., 73 S.Ct. 998, 346 
U.S. 86. 97 L.Ed. 1340. 

65. Exclusion, of foreign corpora¬ 
tions 

.Motive for exclusion of foreign 
corporations doing business in state 
cannot be questioned. 

Mo,—^Booth V, Scott, 205 S.W. 633, 
276 Mo. 1, error dismissed Scott v. 
Booth, 40 S.Ct. 484, 253 U.S. 475, 
64 L.Bd. 1020. 

66. Tenm-^Kyle v. Marcom, 178 S. 
W,2d 618, 181 Tenn. 67. 

Advanoements to tax commissioaer 
Motivating policy for enactment 
of amendment to statute permitting 
advancements to tax commissioners 
of certain counties is not for con¬ 
sideration of court. 

Ky,—Shajinon v. Wheeler, 103 S.W. 
2d 718, 268 Ky. 26. 

67. U.S.—U. S. V. McClure, D.U 
Tenn., 15 P.Supp. 931. 

67.5 U.S.—Johnson w. Park City 
ConsoL Mines Co., D.C.Mo., 73 F. 
Supp. 852. 

ea Boulder canyon p^Ject 
Court may not Inquire into mor 
tives which induced members of con¬ 
gress to enact Boulder Canyon Proj¬ 
ect Act. 

0.S.—State of Arizona v. State of 
California. 51 S.Ct. 622, 283 U.S, 
423. 75 L.Bd. 1154. 

69. Bduoatioiul requiremeiLta for 
board members 

The motive of assembly in reliev- 
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I ing Incumbent members of boards 
■ of education from necessity of meet¬ 
ing new educational requirements 
cannot be questioned by court un¬ 
less there appears unreasonable 
classification. 

Ky.—Commonwealth ex rel. v. Grlf- 
fen, 105 S.W.2d 1063, 268 Ky. 830. 

TO. Md.—Wood V. State, 44 A.2d 
859, 185 Md. 280—Sugarman v. 
State, 195 A. 324, 173 Md. 63. 

7L U.S.—Sonzinsky v. U. S., 67 S. 
Ct 654, 300 U.S. 506, 81 I*Bd. 772— 
Pox V. standard Oil Co. of New 
Jersey. W.Va., 65 S.Ct. $33, 294 U. 
S. 87, 79 L.Bd. 780, rehearing de¬ 
nied 55 S.Ct. 511, 294 U.S. 732, 79 L. 
Ed. 1261. 

White Packing Co. v. Robertson, 
aCjLN.C., 89 P.2d 776—Steinhagen 
Rice Milling Co. v. Scofield, C.C.A. 
Tex.. 87 P.2d 804, certiorari denied 
57 S.Ct. 494, 300 U.S. 663, 81 L.Bd. 
872, Beaumont Rice Mills v. Sco¬ 
field, 57 act. 494, 300 U.S. 663, 
81 L.Ed. 872, Gulf Coast Rice Mills 
V. Scofield, 67 S.Ct 494, 300 U.S. 
663, 81 L.Bd. 872, Bl Campo Rice 
Milling Co. V. Scofield, 67 S.Ct. 
494, 300 U.a 663, 81 L.Ed. 872, and 
Tyrell Rice Milling Co. v. Scofield, 
57 S.Ct. 494, 300 U.S. 663. 81 Ii.Ed. 
872. 

U. S. V. Forrester, D.C.Ga., 105 
F.Supp. 136—^Kingan A Co. v. 
Smith, D.C.Ind., 17 F.Supp, 217— 
A. Magnano Co. v. Dunbar. D.C. 
Wash., 2 P.Supp. 417, effirmed A. 
Magnano Co. v. Hamilton, 54 S.Ct. 
599, 292 U.S. 40, 78 L.Ed. 1109. 
N.C.—State v. Smith, 114 S.B. 626, 
184 N.C. 728. 

S.D.—State ex peL Sioux Palls Mo¬ 
tor Co. V. Welsh, 270 N.W. 852, 65 
S.D. 68. 

72. ZUspeotlos. of records 
Whether motive and effect of a 

statute requiring warehousemen and 
coSperative marketing associations 
to keep and permit inspection of 
records was to promote business of 
such associations and Injure that of 
warehousemen, is for determination 
by legislature, not courts. 

Va.—Danville Warehouse Co. v. To¬ 
bacco Grower's Co-op. Ass'n, 129 
S.B. 739, 143 Va. 741. 

73. Height of buildings 

Courts cannot inquire into the .mo¬ 
tives of the legislature In passing 
laws limiting the height of build¬ 
ings in cities. 

Wis.-r-Atkinson v. Piper, 195 N.W. 
644, 181 Wis. 519. . 
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Reasonableness. Generally, tlie reasonableness of | beyond the province of the courts, unless organic 
a statute^^ is primarily a matter for the legislature, [ law is thereby violated.75 However, in determining 


74. U.S.—-tJ. S. V. Ryan, D.CNT.T., 
12S F.Supp. 128—^A. Magnano Co. v, 
Dunbar, D.C.Wash., 2 P.Supp. 417. 
affirmed A. Magnano Co. v. Ham- 
Uton, 54 act, 699, 292 U.S. 40, 78 
DEd. 1109. 

Ariz.—^Edwards v. State Bd. of Bar¬ 
ber Examiners, 231 P.2d 450, 72 
Ariz. 108. 

Cal.—Cresci v. Brock, App., 225 P.2d 
685, hearing dismissed —Ex parte 
McDonough. 80 P.2d 485, 27 CaL 
App. 2d 155. 

Fla.—Adams v. Miami Beach Hotel 
Ass'n, 77 So.2d 465—Gustafson v. 
City of Ocala, 58 So.2d 658—Satan 
Pratemity v. Board of Public In¬ 
struction for Dade County, 22 So. 
2d 892, 156 Fla. 222—State ex reL 
James v. Gerrell, 188 So. 812, 137 
Fla. 324—^Roach v. Ephren, 90 So. 
609, 82 Fla. 523—^Dutton Phosphate 
Co, V. Priest, 66 So. 282, 67 Fla. 
370. 

Ga.—^Richardson v. Coker, 3 S.E.2d 
636, 188 Ga. 170, followed in Rich¬ 
ardson V. Boozer, 3 S.E.2d 641, 188 
Ga. 177. 

XU.-—Midland Elec. Coal Corp. v. 
Knox County, 116 N‘.E.2d 276, 1 HL 
2d 200—City of Mattoon v. Henne, 
22 Nr.E.2d 940, 872 Ill. 89—Great 
Atlantic & Pacific Tea Co. v. 
Mayor and Commissioners of Dan- 
vUle, 11 K,E,2d 3S8, 367 IlL 310— 
Italia American Shipping Corpora¬ 
tion V. Kelson, 154 N.E. 198, 323 
HL 427—^Higgins v. Sweltzer, 126 
K.H. 207. 291 IlL 661—CathoUc 
Bishop of Chicago v. Village of 
Palos Park, 121 N.E. 561, 286 HL 
400. 

K.H.—-State v. Dothrops-Famham 
Co., 150 A. 561, 84 K.H. 822. 

H.J.—Sieber v. Daawe, 109 A.2d 470, 
33 K.J.Super. 115. 

In re Freeholders of Hudson 
County, 143 A. 536, 106 N.JX.aw 
57. motion denied In re Hudson 
County, 144 A. 169, 106 N.J.Daw 
62. 

Wootton V. Pollock, 174 A. 497, 
116 K.J.Eq. 490, reversed on other 
grounds 181 A. 172, 119 K.J.Eq. 128, 
101 A.HR. 1345. 

Union County Building & Loan 
Ass'n Weltckek, 176 A. 626, 12 
NJr.Mlsc. 847. 

K.r.—^Fellows V. Seymour, 18 K.T. 

S.2d 803, 171 Mlsc. 833, reversed on 
other grounds 19 N.T.S.2d 960, 259 
AppDiv. 966—City of BulCalo v. 
Kew York Cent R. Co., 212 K.T. 

S. 1, 125 Misc. 801, affirmed 218 K. 

T. S. 713, 218 App.Div. 810, motion 
denied I K,E.2d 366. 270 K.T. 613. 

Weiner v. Valentine. 17 K.T.S.2d 
355, affirmed 28 K.T.S.2d 866, 260 
AppJDIv. 999, appeal denied 25 K.T. 
SL2d 78$, 261 App.Dlv. 318. 


I Or.—Wittenberg v. Mutton, 280 P.2d 
I 369—State v. Kincaid. 285 P. 1106, 
133 Or. 95, rehearing denied 288 
P. 1016, 133 Or. 95. 

Pa.—Chester County Institution 

Dist. V. Commonwealth, 17 A.2d 
212, 341 Pa. 49. 

R.I.—La Plante v. State Board of 
Public Roads, 131 A 641, 47 R.I. 
253. 

Utah.—^Broadbent v. Gibson, 140 P. 

2d 939, 105 Utah 53. 

Wash.—Buell v. Park Auto Transp. 

Co., 244 P. 992, 138 Wash. 678. 
Wis.—Olson V. State Conservation 
Commission, 293 K.W. 262, 235 Wis. 
473—State ex reL Kormal Hall v. 
Gurda, 291 K.W. 360, 284 Wis. 290. 

Xfe is for legislatatie to detezxniite 
the reasonableness of: 

(1) Time for confinement of insane 
person committing crime. 

CaL—In re Merwin, 288 P. 774. 209 
CaL 786—^Ex parte Slayback, 288 P. 
769, 209 CaL 480. 

(2) Requirement that colleges 
teach all branches of medical prac¬ 
tice, in order to qualify their stu¬ 
dents to become chiropractors. 

K.J.—State Board of Medical Exam¬ 
iners of Kew Jersey v. College of 
Mecca of Chiropractic, 142 A 409, 
6 K.XMisc. 677, affirmed 146 A 918, 
106 K.J.IAW 602. 

(3) Powers granted state mort¬ 
gage commission. 

N.Y. — WoUf V. Mortgage Commission, 
1 K.B.2d 835, 270 K.T. 428. 

(4) Prohibition of use of streets 
for carrying on business for private 
gain. 

Wash.—Hadfield v. Lundln, 168 P. 
616, 98 Wash. 667. L.RA.1918B 909, 
Ann.Cas.l918C 942. 

Uhreasonable leglBlatio& 

(1) Legislature may enact unrea¬ 
sonable legislation within constitu¬ 
tional limits, and court cannot de¬ 
clare such enactments unconstitu¬ 
tional on that ground aJone. 

Mi ch.—School Dist. No. 3 of Bloom¬ 
field Tp., Oakland County, v. School 
Dist of City of Pontiac, 246 K.W. 
145, 261 Mich. 352. 

(2) The legislature has power to 
regulate the elective franchise, and, 
if its regulation is unreasonable, that 
is a defect for the legislature, and 
not the courts, to remedy. 

Mich.—North v. Cady, 161 K.W. 877, 
194 Mich. 661. 

76. Fla.—^Roach v. Ephren, 90 So. 
609, 82 Fla. 523—Dutton Phosphate 
Co. V. Priest 65 So. 282, 67 Fla 
870. 

Beasooableiieni ooasidmd 

(1) Legislative regulations as to 
admission to bar and practice of law, 
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are subject to judicial inquiry as to 
propriety and reasonableness. 

Cal.—^Eagle Indemnity Co. v. Indus¬ 
trial Accident Commission of Cal¬ 
ifornia, 18 P.2d 341, 217 CaL 244, 

(2) What is a reasonable law au¬ 
thorizing a search or seizure, with¬ 
in the meaning of the constitution, 
is ultimately for Judicial determina¬ 
tion, 

Fla.—^Haile v. Gardner, 91 So. 876, 82 
Fla. 355. 

(3) The courts may review the rea¬ 
sonableness of a statute regulating 
speech or print to determine whether 
It is ‘‘abuse of liberty” of speech, as 
contemplated hy the constitution. 

PSL —Commonwealth v. Widovlch, 

145 A. 295, 295 Pa* 311, appeal dis¬ 
missed and certiorari denied Muse- 
Hn V. Commonwealth of Pennsyl¬ 
vania, 50 S.Ct 66, 280 U.S. 618, 74 
HEd. 688. 

(4) Legislative determination as 
to what period for bringing suits on 
causes of action existing when act 
was passed is reasonable should not 
be interfered with by courts, un¬ 
less time allowed is so short as not 
to give parties affected reasonable 
opportunity to protect rights under 
new law. 

I Pa.—^Philadelphia, B. & W. R. Co. v. 

Quaker City Flour Mills Co., 127 
, A 845, 282 Pa. 362. 

(5) The reasonableness of legis¬ 
lative restriction upon eligibility to 
hold a constitutionally created office 
is a proper subject of judicial re¬ 
view. 

Keb.—State ex rel. Quinn v. Marsh, 

8 N.W.2d 892, 141 Keb. 486. 

CompeosaAioa, rates 
Whether compensation rates pre¬ 
scribed by Workmen‘8 Compensation 
Act are reasonable is a matter for 
judicial determination. 

Pa.—^Rich Hill Coal Co. r. Bashorei 7 
A2d 302, 334 Pa. 449. 

Statutesi of limltttfeiioin, 

Court cannot overrule judgment of 
legislature as to reasonableness of 
statutory period of limitation for 
bringing an action unless palpable 
error has been committed, such as 
to violate constitutional guarantiea 

U.S.—^Kendall v. Keith Furnace Co., 
C.C.AIowa, 162 F.2d 1002. 

CaL—^Rand v. Bossen, 162 P.2d 467, 
27 CaL2d 61. 

N.J.—Wootton V. Pollock, 174 A 497, 
116 K.J.Bq. 490, reversed on other 
grounds, 181 A 172, 119 K.J.Eq. 128, 
101 AJLuR. 1345. 

Union County Building & Loan 
Ass’n V. Weltchek, 176 A 626. 12 
K.J.Misc. 847. 
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the validity of legislation as an exercise of police 
power, courts may inquire into its reasonableness, 
as is discussed infra § 198. 

Classification. The policy, wisdom, or expediency 
of legislative classification is not subject to judicial 
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question or review unless the classification is mani¬ 
festly arbitrary or unreasonable,'^® but whether or 
not such a classification is purely arbitrary or is 
reasonable and within the legislative discretion is, 
in controverted cases, a subject for judicial re¬ 
view and determination.'^'^ This rule has been ap- 


76. U.s. —Clark v. Paul Gray. Inc., 
Cal., 59 S.Ct. 744, 306 XJ.S. 683, 83 
Li.Bd. 1001— XJ. S. V. Stone & Down¬ 
er Co., Cust. & PatApp., 47 S.Ct 
616, 274 U.S. 226, 244. 71 L.Ed. 
1013. 

In re Chicago & B. I. Ry. Co., C. 
C.A.I11., 121 P.2d 785, certiorari de¬ 
nied Chicago & B. I. R. Co. v. 
Gourley. 62 S.Ct 102, 314 U.S. 663, 
86 L.Ed. 523. 

Harlow v. Rylcmd. D.C.Ark., 78 
P.Supp. 488, aflarmed, C.A., 172 P. 
2d 784—^Indianapolis Brewing Co. 

V. Liquor Control Commission of 
Michigan, D.C.Mich., 21 F.Supp. 
969. 

American Import Co. v. U. S., 26 
C.C.P.A.,Customs, 72 —New Eng¬ 
land Guild V. U. S., 26 C.C.P.A. 
Customs 42. 

Ala-—^Henry v. Shevinsky, 195 So. 
222, 239 Ala. 293. 

Ari«.—Coggins v. Ely, 202 P. 391, 23 
Ariz. 155. 

Ark.—Simpson v. Matthews, 40 S. 

W. 2d 991, 184 Ark. 213. 

Cal.—^Pox Bakersfield Theatre Corp. 
V. City of Bakersfield, 222 P.2d 
879, 86 Cal.2d 136—^Los Angeles 
County V. Southern Cal. TeL Co., 
196 P.2d 773. 32 Cal.2d 378—Torao 
Takahashi v. Fish and Game Com¬ 
mission, 185 P.2d 805, 30 Cal.2d 
719, reversed on other grounds 68 

S.Ct 1138, 334 U.S. 410. 92 L.Ed. 
1478—^In re Livingston, 76 P.2d 
1192, 10 Cal.2d 730—^Rainey v. Mi¬ 
chel, 67 P.2d 932. 6 Cal.2d 259. 105 
A.L.R. 148—^Los Angeles City 
School Dist of Los Angeles Coun¬ 
ty V. Griffin, 46 P.2d 141, 8 Cal.2d 
651—^Franchise Motor Freight 
Ass'n v. Seavey, 235 P. 1000, 196 
Cal. 77—Martin v. Superior Court 
of Sacramento County, 227 P. 762, 
194 Cal. 93. 

Los Angeles County v. Hurlhut 
111 P.2d 963, 44 CaLApp.2d 88— 
Chambers v. Terry, 104 P.2d 663, 
40 Cal.App.2d 153—^In re Morgan- 
stern, 216 P. 721, 61 Cal.App. 702. 
Colo.—^Rifle Potato Growers* Co-op. 
As8*n V. Smith, 240 P. 937, 78 Colo. 
171. 

Del.—State v. Tabasso Homes, 28 A. 
2d 248, 8 Terry 110—Conard v. 
State, 16 A.2d 121, 2 Terry 107— 
United Cigar-Whelan Stores Corp. 
V. Delaware Liquor Commission, 16 
A.2d 442, 2 Terry 74. 

D.C.—Neild Vy District of Columblfw 
110 P.2d 246, 71 App.D.d 306. 
Dl.—DuBois V. Gibbons, 118 N.E2d 
295, 2 IlL2d 392^, Buchsbauxn & 


Co. V. Gordon, 59 X.E.2d 832, 389 
Ill. 493, appeal dismissed 65 S.Ct. 
1411, 325 U.S. 838, 89 L.Bd. 1964— 
Schreiber v. Cook County, 58 N.E. 
2d 40, 388 Ill. 297, 155 A.L.R. 1162— 
Crews V. Lundquist, 197 N.E 768, 
361 Ill. 193. 

Ind.—^Bally v. Guilford Tp. School 
Corp., 126 N.E.2d IS—State v. Grif¬ 
fin, 79 N.E2d 537, 226 Ind. 279, fol¬ 
lowed in State v. Harvey, 79 N.E 
2d 544, 226 Ind. 292, and State v. 
Beavers, 79 N.E2d 544, 226 Ind. 
293—^Eavey Co. v. Department of 
Treasury of Indiana, 24 N.E.2d 268, 
216 Ind. 255, appeal dismissed 60 
S.Ct. 1081, 310 U.S. 611, 84 L.Bd. 
1388—^Boplovitz v. Jensen, 151 N. 
E 390, 197 Ind. 475. 

Iowa—^Dickinson v. Porter, 36 N.W. 
2d 66, 240 Iowa 393, appeal dis¬ 
missed 70 S.Ct. 88, 335 U.S. 843, 94 
L.Ed. 515—Corpus Juris Secundum 
cited in Knudson v. Liustrum, 8 
N.W.2d 495, 500, 233 Iowa 709. 
Kan.—^Board of Ed. of School Dist. 
No. 1, City of Great Bend., Kan., 
V. Robb, 212 P.2d 306, 168 Kan. 368. 
Ky .—^Board of Ed. of Kenton County 

V. Mescher. 220 S,W.2d 1016, 310 
Ky. 453—Shannon v. Wheeler, 103 
S.W.2d 718, 268 Ky. 25—Linton v. 
Fulton Building & Loan Ass*n, 90 
S.W.2d 22, 262 Ky. 198—Shaw v. 
Fox, 55 S.W.2d 11, 246 Ky. 342. 

Mich.—In re Phillips. 9 N.W.2d 872, 
305 Mich. 636—^Banner Laimdering 
Co. v. Gundry, 298 N.W. 73, 297 
Mich. 419—Tribbett v. Village of 
Marcellus, 293 N.W. 872, 294 Mich. 
607, foUowed In Rood v. City of 
Lapeer, 293 N.W. 878, 294 Mich. 
621—^Miller v. Detroit Sav. Bank, 
286 N.W. 803, 289 Mich, 494—Cham- 
ski V. Cowan, 284 N.W. 711, 288 
Mich. 238. 

Minn.—^Bldred v. Division of Employ¬ 
ment and Security, Department of 
Social Security, 295 N.W, 412, 209 
Minn. 58—Dimke v. Finke, 295 N. 

W. 75, 209 Minn. 29. 

Mo.—Arnold v. Hanna., 290 S.W. 416, 
315 Mo. 823, affirmed 48 S.Ct. 213, 
276 U.S. 591, 72 L.Bd. 721—State 
ex Inf. Barrett ex rel. Bradshaw 
V, Hedrick, 241 S.W. 402, 294 Mo. 
21 . 

K.M.—^Amarillo-Pecos Valley Truck 
Lines v. Gallegos, 99 P.2d 447, 44 
N.M. 120. 

K.T.—Williams v, Walsh. 48 N.E2d 
498, 289 N.T. 1. 

Packer Collegiate Institute v. 
University of State of N. Y,, 76 N, 
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T. S.2d 499, 273 App.Clv. 203, re- 
versed on other grounds 81 N.E.2d 
80, 298 N.Y. 184—In re Farina, 2 N. 
Y.S.2d 987, 253 App.Div. 510, revers¬ 
ed on other grounds 18 N.E.2d 865, 
279 N.Y. 780. 

Wiltsie V. State, 95 N.Y.S.2d 396, 
197 Misc. 664—Gianatasio v. Kap¬ 
lan, 255 N.Y.S. 102, 142 Mlsc. 611, 
affirmed 178 N.E. 782, 257 N.Y. 531, 
appeal dismissed 52 S.Ct. 203, 284 

U. S. 595, 76 L.Bd. 512. 

Wendel v. Board of Regents of 
University of State of N. Y., 82 N. 
Y.S.2d 83. affirmed 86 N.T.S.2d 921, 
276 App.Div. 661. 

N.D.—Baird v. Rask, 284 N.W. 651, 
60 N.D. 432. 

Ohio.—Corpiui Jturls Secundum quoted 
in City of Columbus ex rel. Palter 

V. Columbus Metropolitan Housing 
Authority, Com.Pl.. 67 N.E2d 338, 
351, affirmed, App., 68 N.B.2d 108. 

Pa.—^Loomis v. Board of Education 
of School Dist. of Philadelphia, 103 
A.2d 769, 876 Pa. 428—Malllnger 
V. City of Pittsburgh, 175 A. 525, 
31$ Pa. 257. 

Tenn.—Sandford v. Pearson, 231 S.W. 
2d 336, 190 Tenn. 662—^Hamilton 
County V. Gerlach, 140 S.W.2d 1084, 
176 Tenn. 288. 

Tex.—^Miller v. El Paso County, Civ. 
App., 146 S.W.2d 1027, reversed on 
other grounds 150 S.W.2d 1000, 136 
Tex. 370—^Mlms v. City of Fort 
Worth, Civ.App., 61 S.W.2d 539. 
Utah.—^Davis v. Ogden City, 215 P.2d 

616, 117 Utah 315, 16 A.L.E2d 1208, 
rehearing denied 223 P.2d 412, 117 
Utah 315, 118 Utah 401, 16 A.L.R. 
2d 1208—Slater v. Salt Lake City, 
206 P.2d 153, 115 Utah 476, 9 A.L.R. 
2d 712—State v. Mason, 78 P.2d 
920, 94 Utah 501, 117 A.L.R. 330. 

Va.—Cole V. Commonwealth, 193 S.E 

617, 169 Va. 868. 

Wis.—Hillside Transit Co. v. Larson, 
62 N.W.2d 722, 265 Wis. 668—Mad¬ 
ison Metropolitan Sewerage Dist. 
V, Committee on Water Pollution, 
60 N.W.2d 424, 260 Wis. 229. 

12 C.J. p 890 note 50, p 891 notes 77, 
78. 

77. Fla.—Anderson v. Board of Pub¬ 
lic instruction for BCillshorough 
County, 136 So. 334, 102 Fla. 695. 
Classification and class legislation 
generally see infra §S 489-501. 
Ohio.—Corpus Jiuds Secundum quoted 
I ia City of Columbus ex reL Falter 
V. Columbus Metropolitan Housing 
Authority, Com.Pl., 67 N.E.2d 338, 
851, affirmed, App., 68 N.E.2d 108. 
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plied to classifications of animals,corporations, 
debtors,so educational institutions,sl insurance com- 
panies,S2 motor vehicles,S3 and plumbers.S4 

§ 255. - Questions Arising under Police 

Power 

Questions concerning judicial encroachment on 
the legislature in its exercise of the police power 
are discussed infra § 198. 

Examine Pocket Parts for later cases. 


§ 156. Encroachment on Executive 

The judicial department of the government may not 
encroach on the executive department, and may inter, 
fere with administrative activities of the executive 
branch only when necessary to protect individual consti¬ 
tutional rights. 

As a general rule, in the absence of constitutional 
authorization, the judicial branch of the government 
cannot exercise powers and functions of the ex- 
I ecutive branch, 25 unless intimately connected with, 


78. Wash.—state v. Miller, 271 P. 
826, 149 Wash. 645. 

79. U.S.—^Republic Acceptance Cor¬ 
poration V. De Land, D.C.Mich., 275 
P. 632. 

80. xr.S.—In re Chicago, R. I, & P. 
Ky. Co.. C.C.AI1I,, 72 F.2d 443, af¬ 
firmed Continental Illinois Nat. 
Bank & Trust Co. v. Chicagro. R. I. 
& P. Ry. Co.. 55 S.Ct. 595, 294 U.S. 
648, 79 L..Rd. 1110. 

81. Ala.—State v. Alabama Educa¬ 
tional Foimdation, 163 So. 527, 231 
Ala. 11. 

82. U.S.—Keystone Automobile Club 
Casualty Co. v. C. L R.. C.C.A.3. 122 
F.2d 886, certiorari denied 62 S.Ct. 
799. 315 U.S. 814, 86 L.Ed. 1213. 

Sovereign Camp, W. O. W., v. 
Casados, U.C.N.M., 21 F.Supp. 989 
alfirmed 59 S.Ct 79, 305 U.S. 558, 
83 Ij.Ed. 352, rehearing denied 59 
S.Ct. 143, 306 U.S. 671. 83 l4.Bd. 
435. 

83. U.S.—Clark v. Paul Gray, Inc., 
Cal., 59 S.Ct 744, 306 U.S. 583, 83 
LJSd. 1001. 

Ala.—Alabama Public Service Com¬ 
mission V. Jones, 182 So. 452, 236 
Ala. 370. 

CaL—Seauoia Nat. Park Stages Co. 

V. Sequoia & General Grant Nat. 
Parks Co., 291 P. 208, 210 Cal. 156. 

Miss.—State ex rel. Rice v. Evans- 
Terry Co„ 169 So. 668, 173 Miss. 
626, affirmed Bvans’-Terry Co. v. 
State of Mississippi ex rel. Rice, 56 
S.Ot 126, 296 U.S. 688, 80 L.Bd. 
383, rehearing denied 56 S.Ct. 177, 
296 U.S. 663, 80 L.Ed. 473. 

Neb.—^Rocky Mountain Lines v. Coch- 
.ran, 299 N.W. 696, 140 Neb. 878. 

Ohio.—^Murphy v. City of Toledo, 140 
NJB. 626, 108 Ohio St. 342. 

Wis.—^Interstate Trucking Co. v. 
Dammann, 241 N.W. 625, 208 Wis. 
lie, 82 AL.R. 1080. 

8ft. Ala.—State ex rel. Shirley v. 

Lutz, X47 So. 429, 226 Ala. 497. 

8& tr.S.—Slocum V. Delaware, L. & 

W. R. Co., N.T.. 70 S.Ct 677, 889 

U.S. 239, 94 L.Bd. 795—Aircraft & 
Diesel Equipment Corp. v. Hirsch, 
:App.D.<l, 67 S.Ct 1493, 381 -U.S. 

" 752, 91 li.Bd. 1796"—Confederated 

Bands of Ute Indians v. U. S„ Ct. 
Ca.; 67 S.Ct 660, 330 U.S. 169, 91 
L^Bd. 323—Perkjnis, v* Lukens Steel 


Co., App.D.C., 60 S.Ct 869, 310 U.S. 
113, 84 L.Ed. 1108. 

Thompson v. Baltimore & O. R. 
Co., C.A.MO.. 180 F.2d 416—Mar¬ 
quette Cement Mfg. Co. v. Federal 
Trade Commission, C.C.A.7, 147 P. 
2d 589. 

Carson v. Meador. D.C.Cal., 120 
F.Supp. 260—Werner v. U. S., D. 
C-Cal., 119 F.Supp. 894—U. S. ex 
reL Kwong Hal Chew v. Golding, D. 

C. N.Y., 98 F.Supp. 717—McGrimley 
V. Foley, D.C.Mass., 89 F.Supp. 10, 
affirmed, C.Al., 180 F.2d 1022—^Price 
V. U. S., 80 F.Supp. 542, 112 Cta. 
198—Waller -v. U. S., 78 F.Supp. 
816, 114 Ct.CL 640—State of Wyo¬ 
ming V. Pranke, D.C.Wyo., 68 P. 
Supp. 890—^Montgomery Ward Em¬ 
ployees* Ass'n V. Retail Clerks In¬ 
ternational Protective Ass*n, Local 
No. 47, D.aCal., 38 F.Supp. 821— 
Sweeney v. State Board of Public 
Assistance, D.C.Pa., 86 F.Supp. 171, 
appeal denied 36 F.Supp. 973, af¬ 
firmed, C,C.A., 119 F.2d 1023, cer¬ 
tiorari denied 62 S.Ct. 74, 314 U.S. 
611, 86 L.Bd. 491—U. S. v. Carrollo, 

D. C.Mo., 30 F.Supp. 3—Application 
of Texas Co., D.C.I11., 27 F.Supp. 
847. 

Colo.—Getty v. Witter, 111 P.2d 636, 
107 Colo. 802. 

Conn.—^Jaffe v. State Dept, of Health, 
64 A.2d 330, 135 Conn. 339, 6 A.L. 
R.2d 664. 

D.C.—^Steinberg v. Ramspeck^ 208 F. 

I 2d 823, 93 U.S-App.D.C. 11—U. S. 
ex reL Roughton v. Ickes, 101 F.2d 
248, 69 APP.D.C. 824. 

Fla.—Webb v. Hill, 75 So.2d 696. 

Ill.—People ex rel. Day v. Lewis, 84 
N.B.2d 712, 376 Ill. 509. 

Grutzlus V. Armour & Co, of Del¬ 
aware, 38 N.B,2d 773, 812'Dl.App. 
366, transferred 86 N.E.2d 707, 377 
IlL 447. 

Ind.—State ex rel. Public Service 
Commission v* Johnson Circuit 
Court, 112 N.E.2d 429, 232 Ind. 501 
—State ex rel. State Department of 
Public Welfare v. Circuit Court of 
Jay County, 46 N.E.2d 490, 221 Ind. 
204. 

Kan.—^Bohl v, Teall, 126 P.2d 216, 155 
Kan. 605. 

Ky.—Clark v. Ardery, 222 S.W.2d 602, 
810 Ky. 836—Louisville* & Jeffiet^on 
County Metropolitan Sewer Dlst; v. 
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Joseph B. Seagram & Sons, 211 S. 
W.2d 122, 807 Ky. 413, 4 A.L.R.2d 
688 . 

La.—Shell Oil Co. v. Fontenot, 23 
So.2d 67, 208 La. 234. 

Mass.—Ex parte Germain, 155 N.E. 

12. 268 Mass. 289, 61 A.L.R. 789. * 
Minn.—Arrowhead Bus Service v. 
Black & White Duluth Cab Co., 82 
N.W.2d 590, 226 Minn. 327. 

Neb.—State ex rel. Beck v. Young, 
48 N.W.2d 677, 164 Neb. 688. 

N.J.—^Application of Plainfield-Union 
Water Co.. 102 A.2d 1, 14 N.J. 296. 
N.Y.—^Marony v. Applegate, 42 N.Y.S. 
2d 768, 266 App.Dlv. 412. 

Application of Little, Sup., 44 N. 
Y.S.2d 466—^Marasco v. Morse, Sup., 
22 N.Y.S.2d 3X5, affirmed 34 N.Y.S. 
2d 823, 263 App.Div. 1068, affirmed 
46 N.E.2d 364, 289 N.Y. 768. 

N.C.—Pue V. Hood, 22 S.E.2d 896, 222 
N.C. 810. 

Ohio.—Flsco *v. City of Bast Cleve¬ 
land, App., 99 N.B.2d 615—City of 
Cincinnati v. Board of Education 
of City School Diet of City of Cin¬ 
cinnati, 27 N.E.2d 413, 63 Ohio App. 
549, appeal dismissed 81 NJS.2d 
440. 137 Ohib St. 568. 

State ex rel. Bateman v. City of 
Cleveland, 6 Ohio Supp. 31. 

Okl.—Ex parte Swain, 202 P.2d 223, 
88 OkLCr. 286—Byers v. State, 147 
*P.2d 185, 7S OkllCr. 267. 

I Pa.—Commonwealth v, Widovich, 145 
A. 295, 295 Pa. 311, appeal dismiss¬ 
ed and certiorari denied Muselin 

V. Commonwealth of Pennsylvania. 
50 S.Ct. 66, 280 U.S. 618, 74 L.Bd. 
588. 

In re Grand Jury Investigation of 
Conditions at the Western State 
Penitentiary; 96 A.2d 189, 173 Pa. 
Super. 197, 

Tex—^Rayburn v. Richardson, Civ. 
App., 131 S.W,2d 1000, appeal dis¬ 
missed 60 S,Ct. 718, 309 U.S. 632. 
84 L.Ed, 990—Humble Oil & Refin¬ 
ing Co. V. Railroad Commission, 
Clv.App., 112 S.W.'2d 222, error dis¬ 
missed. 

MlUlgah V. State, 178 S.W.2d 524, 
'147 TexCr,'78. 

W.Va.—City of Huntington v. State 
Water Commission, $4 S.Ew2d 225, 
135 W.Va. 568. 

Wis.—^Rlchtman, American Mut Lia¬ 
bility Ins. Co.,* Intervener, t. Hon- 
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and necessary or aiixiliary to, tlie exercise of strict- tive branch only when necessary to protect individ- 
ly judicial powers.^®*® The judicial branch may ual constitutional rights,®® or where a statute has 
interfere with administrative activities of the execu- imposed a specific duty on the courts with respect 


kamp, 18 Nr.W.2d 697, 245 Wis. 68 
—School Dist. No. 3 of Town of 
Adams v. Callahan, 297 N.W. 407, 
237 Wls. 560, 136 A.L 1 .R. 1081. 
Supreme oonrt of TTnited States 
cannot exercise essentially adminis¬ 
trative functions. 

U.S.—^Federal Radio Commission v. 
Nelson Bros. Bond & Mortgrage Co. 
(Station WIBO), App.D.C., 53 S.Ct. 
627, 289 U.S. 266. 77 L*.Ed. 1166, 89 

A.Ii.R. 406, rehearingr denied 64 S. 
Ct 866, two cases, 292 U.S. 613, 
78 L.Ed. 1472, and Federal Radio 
Commission v. North Shore Church 
(Station WPCC), 64 S.Ct. 856, 292 
TT.S. 613, 78 L..Bd. 1472. 

Sanity courts deal with property 
rights, and not matters of executive 
nature. 

U.S.—^Burlingham v. U. S., C.C.A. 
Minn., 34 F.2d 881. 

Va—^Toder v. Givens, 18 S.E.2d 380, 
179 Va 229. 

Compliauoe with intematioiuil con* 
veution rules is a matter for the 
executive department and may not be 
interfered with by the Judiciary de¬ 
partment. 

U.S.—^Federal Trade Commission v. 
A. P. W. Paper Co., 66 S.Ct. 932, 328 
U.S. 193, 90 Li,Ed. 1166. 

Xutexaial dooumeutury data 

The courts have no inherent power 
of disposition over Internal docu¬ 
mentary data of the executive branch 
of the government. 

B.C.—^Dayton v. McGranery, 201 P.2d 
711, 92 U.SJ^pp.I>.C. 24. 

Assessment and ooUeotloa of taxes 
is administrative, not Judicial, func¬ 
tion. 

Tenn.—^McCord v. Nashville, C. & St 
Lu Ry., 218 S.W.2d 196, 187 Tenn. 
277, 

Prevention of crime or apprehaou 
sion of law violators is a matter for 
the executive department and not for 
the Judicial department 
Ohio.—^Lyons v. City of Cincinnati, 
9 N.E.2d 988, 66 Ohio App. 468. 

Pepperldge Farm, Inc. v. Foust 
Com.PL, 117 N.B.2d 724. 

Social problems cannot be solved 
by courts in process of litigation of 
purely private nature, and any at¬ 
tempt to do so would be an unwar¬ 
ranted Interference by co^ts with 
functions of other branches of gov¬ 
ernment 

Cal.—Stone v, Jones, 152 P.2d 19, 66 
CaLApp.2d 264. 

BeoiLsxattoa that war has oonCluded 
is executive, rather than Judicial, 
function. 

ir.S.—Creedon v* Seele« P.C.I1L, 76 F. 
Supp. 767. 


Foreign relatiotLs 

(1) Status of foreign sovereigns In 
United States courts is a matter for 
determination by executive and out¬ 
side competence of supreme court 
U.S.—^National City Bank of New 

York V. Republic of China, N.T., 75 

S.Ct 423. 348 U.S. 356, 99 UEd.- 

rehearing denied 75 S.Ct 598, 349 

U. S. 913, 99 L,.Ed.- 

(2) Determination of sovereignty 
by the executive department does not 
debar courts from examining the 
status resulting from prior action. 
U.S.—Vermtlya-Brown Co. v. Con¬ 
nell, N.Y.. 69 S.Ct 140, 335 U.S. 377. 
93 Ii.Ed. 76, rehearing denied 69 S. 
Ct 652, 336 U.S. 928, 93 D.Ed. 1089. 

(3) Considerations involving for¬ 
eign relations are properly addressed 
only to the executive department and 
not to the court as ground for modi¬ 
fication of death sentence imposed for 
treason. 

U.S.—U. S. V. Tomoya Kawakita, D. 

C.Cal., 108 F.Supp. 627. 

(4) The conduct of foreign affairs 
is a function of the executive branch 
of the government and the Judicial 
branch has no part in it or control 
over it 

D.C.—^Latvian State Cargo & Passen¬ 
ger S. S. Line v. McGrath, 188 F. 
2d 1000, 88 U.SJlpp.D.C. 22$, certio¬ 
rari denied 72 S.Ct 30, 842 U.S. 816, 
96 L.Ed. 617. 

Treaties 

(1) The making of a treaty in¬ 
volves exercise of political power 
committed to executive branch of 
government acting in cooperation 
with legislative branch, and courts 
have no oflftclal concern therewith. 
U.S.—^U. S. V. Domestic Fuel Corpo¬ 
ration. Gust & PatAiPp., 71 F.2d 
424. 

(2) Whether a treaty has been bro¬ 
ken or what remedy shall be given is 
a matter which the two sovereign 
states must determine by diplomatic 
exchanges or such other means as en¬ 
able one state to force on another 
the obligations of a treaty, and the 
courts may not determine such ques¬ 
tions. 

U.S.—George E. Warren Corporation 

V. U. S.. aC.A.N.T.. 94 F.2d 597, 
certiorari denied 58 S.Ct. 1041, 304 
U.S. 572, 82 L.Bd. 1537. 

3>etenxiiaing validity of acts of for- 
eigtt sovereign. 

A domestic court cannot, without 
trenching on the prerogative of Its 
own executive, hold invalid the act 
of a foreign sovereign; so the ac¬ 
tion of the British admiralty in req¬ 
uisitioning a British steamer under 

815 


charter must be deemed legal, in an 
action in the United States by the 
charterers against the owner. 

U.S.—Barn Line S. S. Co. v. Suther¬ 
land S. S. Co., D.C.N.Y., 264 F. 126, 
affirmed, C.C.A., The Claveresk, 264 
F, 276. 

8SA Mass.—^Lachapelle v. United 
Shoe Machinery Corp., 61 N.£S.2d 
8, 318 Mass. 166. 

Bolding an inquest is a quasi Judi¬ 
cial function which may be commit¬ 
ted to administrative officers, or may 
with propriety be placed on the Judi¬ 
ciary. 

Mass.—^Lachapelle v. United Shoe 
Machinery Corp., supra. 

86. U.S.—Fallbrook Public Utility 
Dist. v. U. S. Dist. Court, South¬ 
ern Dist. of Cal., Southern Division, 

C. A.9. 202 P.2d 942—Walling v. 
Benson, C.C.A.M 0 ., 137 F.2d 501, 
149 A.L.R. 186, certiorari denied 64 
S.Ct. 206, 320 U.S. 791, 88 L.Ed. 476 
—^Nelson v. Secretary of Agricul¬ 
ture. C.C.A.7, 133 F.2d 453—Cudahy 
Packing Co. v. Fleming, C.C.A. 
Minn., 122 F.2d 1006, reversed on 
other grounds Chidahy Packing Co. 
v. Holland, 62 S.Ct. 803, 316 U.S. 
785, 86 luEd. 1191. 

U. S. V, Taylor^s Oak Ridge Corp., 

D. C.Tenn., 89 F.Supp. 28—^Fisher 

V. Haeberle, D.C.N.Y., 80 F.Supp. 
652—Mendez v. Westminister 
School Dist. of Orange County, D. 
aCaL, 64 F.Supp. 644. affirmed, C. 
C.A.. 161 F.2d 774—Kauhle v. 

Haynes, D.C.Cal., 64 F.Supp. 153— 
Bowles V. Curtiss Candy Co., D.C. 
Mo., 65 F.Supp. 527—Application 
of Texas Co., D.C.I1L, 27 F.Supp. 
847—Royal Farms Dairy v. Wal¬ 
lace, D.C.Md., 7 F.Supp. 560. 

Ala.—^Parsons v. State, 38 So.2d 209, 
251 Ala. 467. 

N.Y.—Sacharoff v. Murphy, 44 N.T. 
S.2d 117, 182 Misc. 235, affirmed 50 
N.Y.S.2d 168, 268 App.Div. 765, re¬ 
versed on other grounds Sacharoff 
Y. Corsi, 62 N.E.2d 81, 294 N.Y. 305, 
certiorari denied 66 S.Ct. 60, 326 
U.S. 744, 90 L.Ed. 445. 

N.C.—Mullen v. Town of Louisburg, 
33 S.E.2d 484, 225 N.C. 53. 

Ohio.—^Dworken v. Cleveland Board 
of Education, App., 108 N.E.2d 103, 
appeal dismissed 102 N.E.2d 253, 
156 Ohio St. 346. 

State V. Poliak Steel Co., 15 Ohio 
Supp. 13. 

Tex.—^Wolf V. Young, Civ.App., 277 
S.W.2d 744. 

Wash.— Karlen v. Department of La¬ 
bor and Industries, 249 P.2d 364, 
41 Wash.2d 301—Shields v. Spokane 
School Dist. No. 31, 196 P.2d 352, 31 
Wash.2d 247, 
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to them,®®*5 and not otherwise.^®-^^ A court may 
not review a hearing before an administrative board 
or officer unless the question at issue is judicial in 
its character.®^ Only when the executive depart¬ 
ment seeks judicial aid in the effectuation of its 
legitimate functions has the judiciaiy^ anything to 
say as to the propriety of the executive depart¬ 
ment's actions.®*^-® In collaboration of judicial 
power and function with administrative process, the 
courts must conscientiously guard against any in¬ 
stinct of overprotectiveness, which may unwarrant- 
edly impede proper administrative effort or rt^ 
sult^ST.io and in their desire to give full, facilitating 
cooperation to the exercise of authorized adminis¬ 


trative powers and duties, courts must not sweep 
aside the fundamental and inherent concept that a 
judicial responsibility is owing for any judicial func¬ 
tion that they are called on to perform.87.i5 ^ 
court may not limit the executive power because of 
a possible abuse by executive officials,87.20 or as¬ 
sume in advance that an administrative hearing may 
not be fairly conducted.87.25 Where the act of an 
administrative board is discriminatory, the court 
may not exercise administrative fimctions to save 
it from inoperativeness.87.30 

In the absence of clear evidence of a failure to 
exercise a legal discretion,87.36 a court may not 


Buty of ooraxt 

It is the duty of a court to ?ive 
effect to the proved offlclal acts of 
the officers of the grovernment in 
those matters In which they have 
jurisdiction. 

D.C.—Cummings v. Isenberg. 89 F.2d 
489, 67 App.D.C. 17, certiorari de¬ 
nied Lsenberg v. Cummings, 57 S. 
Ot. 783, 301 U.S. 682, 81 L..£d. 1841. 
rehearing denied 57 S.Ct 921, 301 
XI.S. 713, 81 Ii.Ed. 1363. 

Bstent of Judicial powev 
Judicial power extends only to cor¬ 
rection of officer’s failure to pro¬ 
ceed according to and within law, 
where constitutionality of law au¬ 
thorizing officer to act has been de¬ 
termined. 

XT.S.—Kleberg & Co. v. TJ. S., Gust. 

& PatApp., 71 P.2d 332. 

86.5 U.S,—Cudahy Packing Co. v. 
Fleming, 122 F.2d 1005, reversed 
on other grounds Cudahy Packing 
Co. V. Holland. C.CJLMinn., 62 S.Ct 
803. 316 U.S. 785, 86 L.Ed. 1191. 

Ex parte Carlson, D.C.Cal., 94 
F.Supp. 18, reversed on other 
grounds, CA., 186 F.2d 183 and 
Stevenson v. Landon, D.C.Cal., 186 
P.2d 190. 

Tex.—^Wolf V. Young, Clv-App., 277 
S.W.2d 744. 

86.10 TJ.S.—^May Dept. Stores Co. v. 
Brown, D.C.Mo., 60 F.Supp. 735— 
Montgomery Ward Employees' 
Ass’n V. Retail Clerks International 
Protective Ass'n, Local No. 47, D.C. 
CaL, 38 F.Supp. 321. 

D.C.—^Bailey v. Richardson, 182 F.2d 
4$, 86 U.S.App.D.C. 248, affirmed 
71 S.Ct 669, 841 D.S. 918, 95 LuEd. 
1352. 

International, Workers Order v. 
Clark, D.C., 88 F.Supp. 873, appeal 
dismissed in part and affirmed in 
part. International Workers Order 
-V. McGrath, 182 F.2d 368, 86 U.S. 
APP.D.C. 287, affirmed 71 S.Ct. 624, 
841 U.S. 123, 95 L-Ed. 817. 

Tex.—Wolf V. Young, Clv.App., 277 
S.W.2d -744. 

87« Ariz.—Trlco Elec. Co-op. v. Ral¬ 
ston, 196 P.2d 470, 67 Ariz. 858. 


Ga.—Morris v. Peters, 46 S.E.2d 729, 
203 Ga. 350. 

Ind.—^Public Service Commission v. 
Indiana Bell TeL Co., 112 N.E.2d 
761, 232 Ind. 832. 

Mass.—Selectmen of Town of Mil- 
ton V. Judge of Dist. Court of East 
Norfolk, 189 N.E. 607, 286 Mass. 1. 
N.Y.—^Haydon v. Proskauer, 120 N. 

Y.S.2d 322, 281 App.Div. 483. 

S.D.—Holmes v. Miller, 23 N.W.2d 
. 794, 71 S.D. 268. 

Tex.—City of Amarillo v. Hancock, 
239 S.W.2d 788, 160 Tex. 231. 
W.Va.—City of Huntington v. State 
Water Commission, 64 S.E.2d 225, 

136 W.Va. 668—State v. Huber, 40 
S.E,2d 11, 129 W.Va. 198, 168 A.L. 
R. 808. 

Statutory authority to review* 

<1) Statutory authorization is nec¬ 
essary for a court to pass on admin¬ 
istrative action. 

N.J.—^Allan v. Dursmd, 67 A.2d 668, 

137 N.J.Law 80. 

(2) The legislature may not 
through the guise of an appeal confer 
on courts powers which are purely 
administrative or executive. 
S.D,--Holmes v. Miller, 23 N.W.2d 
794, 71 S.D. 258. 

JustLcia'bLe ooutroversy necessary 
A constitutional federal court, as 
distinguished from legislative courts 
or courts which are both legislative 
and constitutional courts, cannot con¬ 
stitutionally be given power to sit in 
Judgment and revise administrative 
action because of absence of Jus¬ 
ticiable controversy. 

U.S.—Associated Industries of New 
York State v. Ickcs, C.C.A.2, 134 
P.2d 694, vacated on other grounds 
64 S.Ct. 74. 820 U.S. 707, 88 L.Ed. 
414. 

PoUoy of seleotmen. 

Where selectmen In good faith 
lowered compensation of all town 
employees because of town’s alleged 
depressed financial, condition, ques¬ 
tion whether selectmen's theory or 
policy was correct was legislative or 
executive, and not within province of 
district Judge in reviewing reduc- 
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tion of compensation of policeman 
and fireman. 

Mass.—Selectmen of Town of Mil- 
ton v. Judge of Dist. Court of Bast 
Norfolk. 189 N.E. 607, 286 Mass. 1. 
87J5 U.S.—Application of Texcus Co., 
D.C.I11.. 27 P.SUPP. 847. 

87ao U.S.—Walling v. Benson, C.a 
A.MO., 187 F.2d 601, 149 A-KR. 186, 
certiorari denied 64 S.Ct 206, 820 
U.S. 791, 88 L.Ed. 476. 

N.Y.—Application of Little, Sup., 44 
N.Y.S.2d 466. 
annlmum, laLterferenoa 
In the case of actions confiscatory 
of property, whether it is that of pub¬ 
lic utilities or others, the power of 
the judicial branch of the government 
to interfere necessarily covers, even 
though an administrative action is in¬ 
volved, but the privilege to so inter¬ 
fere Includes duty on part of Judi¬ 
ciary to make sure that such inter¬ 
ference is the very minimum neces¬ 
sary to Judicial protection of the 
rights of the people. 

Ind.—^Public Service Commission v. 
Indiana Bell TeL Co., 112 N.E2d 
761, 232 Ind. 332. 

87.15 U.S.—^Walling v. Benson, C.C. 
A.Mo., 137 F.2d 501, 149 AL.R 186, 
certiorari denied 64 S.Ct 206, 320 
I U.S. 791, 88 L.Ed. 476. 

N.Y.—Hamilton v. Brennan, 119 N.Y. 

S.2d 83, 203 Misc. 536. 
Pa.--Commonwealth ex ret Truscott 
V. Lawrence, 103 P.L.J. 119. 

87.20 D.C.—Bailey v. Richardson, 
182 P.2d 46, 86 U.S.App.D.C. 248, 
affirmed 71 S.Ct 669, 841 U.S. 918, 
95 L.Ed. 1352. 

87.25 U.S.—Fahey v. Mallonee, CaL, 
67 S.Ct 1662, 332 U.S. 246, 91 L.Bd. 
2080. 

87.30 U.S.—^Mendez v. Westminister 
School Dist of Orange County, B. 
C.CaL, 64 F.Supp. 544, affirmed, C. 
C.A., 161 P.2d 774. 

87.35 Ohio.—State ex rel. Ellis v. 
Sherrill, 25 N.E.2d 844, 136 Ohio 
St 328. 

State ex reL Waller v. Industrial 
Commission, ^p., 66 NJBL2d 143. 
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fairness for that of executive or administrative of- | or control such officers or bodies in the exercise of 


Pa._Commonwealth ex rel. Truscott 

V. Liawrence, 103 119. 

Utah._^Murphy v. Grand County, 268 

P.2d 677, 1 Utah 2d 412. 

33 ^ U.S.—Aircraft & Diesel Baulp- 
ment Corp. v. Hlrsch, App.D.C., 67 
S.Ct. 1493. 331 U.S. 762, 91 DEd. 
X796—Securities and Exchange 

Commission v. Chenery Corpora¬ 
tion, APP.D.C,, 63 S.Ct. 454, 318 U. 
S. 80, 87 L.Ed. 626—Railroad Com¬ 
mission of Texas v. Rowan & Nich¬ 
ols Oil Co., Tex.. 60 S.Ct. 1021, 310 
U.S, 578, 84 Li.Bd. 1368, rehearing 
denied 61 S.Ct. 66. 311 U.S. 614, 85 
L.Bd. 390. and 61 S.Ct. 167, 311 U.S. 
727, 85 L.Bd. 473-^U. S. v. George 
S. Bush & Co,, Cust. & PahApp.,. 60 
S.Ct. 944. 310 U.S. 371, 84 L..Bd. 1269 
—American Telephone & Telegraph 
Co. V. U. S., N.T.. 67 S.Ct. 170, 299 
U.S. 232, 81 L.Ed. 142—^Dismuke v. 

U. S., Ga., 56 S.Ct. 400, 297 U.S. 
167, 80 L.Ed. 561, rehearing denied 
56 S,Ct. 694, 297 U.S. 728, 80 L..Ed. 
1011 . 

Ex parte Duncan, C.C.A^ Hawaii, 
153 P.2d 943—U. S. v. Lamothe, 
C.C.A.N.Y., 162 P.2d 340—^Ex parte 
Duncan. C.C.AL.Hawail, 146 P.2d 576, 
reversed on other grounds Duncan 

V. Eahanamoku. 66 S.Ct. 606, 327 

U. S. 304, 90 I..Ed. 688—N. L. R. B. 

V. Porcelain Steels, C.C.A.6, 138 P. 
2d 840—Sun Oil Co. v. Burford, C. 
C.A.Tex., 130 F.2d 10, reversed on 
other grounds 63 S.Ct. 1098, 319 
U.S. 315, 87 L.Ed. 1424, rehearing 
denied 63 S.Ct.' 1442, two cases, 320 
U.S. 214, 87 L..Ed. 1851—National 
Liabor Relations Board v. Dela¬ 
ware-New Jersey Perry Co., C.C.Au 
3, 128 P.2d 130—Pittsburgh Plate 
Glass Co. v. N. L. R. B., C.C.A.8, 
113 F.2d 698, amrrned 61 S.Ct. 908, 
313 U.S. 146, 85 UEd. 1251, rehear¬ 
ing denied Crystal City Glass 
Workers* Union v. N. L. R. B., 61 
S.Ct. 1093, 313 U.S. 699, 85 L.Ed. 
1551—Love V. U. S., C.C.A.Minn., 
108 F.2d 43, certiorari denied 60 
S,Ct 716, 309 U.S. 673, 84 L.Ed. 
1018—^Tracy v. Commissioner of In¬ 
ternal Revenue, C.C.A., 53 P,2d 675, 
certiorari denied 63 S.Ct. 83, 287 U. 
S. 632, 77 L.Ed. 648—In re Chicago, 
R. I. & P. Ry.' Co., D.C.Kan., 28 P. 
2d . 56, affirmed, C.C.A., Straight 
Creek Drainage Dist. No. 2 of Jack- 
son County, Kan. v. Chicago, R. I. 
& P. Ry. Co., 36 P.2d 660. 

Dahlstrom v. U. S., D.C.Minn., 
129 F.Supp. 772—U. S. v. Levy, D. 
C.Conn., 99 P.Supp. 529—Hart v. 
Knox County, D.C.Tenn., 79 P, 
Supp. 654, appeal dismissed, C.A., 
171 P.2d 45—In re Electric Bond & 
Share Co., D,C.N.Y., 73 P.Supp. 426 
—Wilcox v. De Witt, D.C.Cal., 71 
P.Supp. 704—^Kauble v. Haynes, T). 
C.Cal., 64 P.Supp. 153—U, S. v. 
16 C.J.S.—62 


Siegel Bros., D.C.Wash„ 52 P.Supp. 
238—^Bbel v. Drum, D.C.Mass., 62 
P.Supp. 189, motion denied 55 F. 
Supp. 186—U. S. v. Gordon Kiyoshi 
Hirabayashi, D.C.Wash., 46 P.Supp. 
657—^Application of Texas Co., D. 

C. I11., 27 P.Supp. 847—Spang v. 
Roper, D.C.Pa., 13 P.Supp. 840, va¬ 
cated on other grounds, C.C.A., 
Gossnell v. Spang, 84 P.2d 889, cer¬ 
tiorari denied Spang v. Gossnell. 57 
S.Ct 233, 299 U.S. 605, 81 L.Ed. 
446. 

Ariz.—^Harrison v. Laveen, 196 P.2d 
456, 67 Ariz. 337. 

Ark.—Newton v. American Sec. Co., 
148 S.W.2d 311, 201 Ark. 943. 

Cal.—^Butler v. Compton Junior Col¬ 
lege Dist. of Los Angeles County, 
176 P.2d 417, 77 CaLApp.2d 719. 
Conn.—Jaffe v. State Dept, of Health, 
64 A.2d 330, 135 Conn. 339, 6 A.L.R. 
2d 664. 

D.C.—Dow V. Ickes, 123 P.2d 909, 74 
APP.D.C. 319, followed in Gilbert 
V. Ickes, 123 P.2d 917, 74 App.D.C. 
327, certiorari denied 62 S.Ct. 639, 
316 U.S. 807, 86 L.Ed. 1206, re¬ 
hearing denied 62 S.Ct. 912, 315 U. 
S. 830, 86 L.Ed. 1224—Utah Puel 
Co. V. National Bituminous Coal 
Commission, 101 P.2d 426, 69 App. 

D. C. 333, affirmed 69 S.Ct. 409. 306 

U. S. 66, 83 L.Ed. 483—U. S. ex rel. 
Roughton V. Ickes, 101 P.2d 248, 
69 App.D.C. 324—Southland Indus¬ 
tries V. Federal Communications 
Commission, 99 P.2d 117, 69 App. 

D. C. 82. 

Fla.—Webb v. Hill, 75 So.2d 696. 

Ill,—Illinois Bell TeL Co. v. Pox, 85 
N.B.2d 43, 402 DL 617—People ex 
rel. Won V. Graber, 68 N.B.2d 750, 
394 Ill. 362. 

Ind.—^Lost Creek School Tp., Vigo 
County V. York, 21 N,E.2d 68, 215 
Ind. 636, 127 A.L.R. 1287—Wallace 

V. Feehan, 190 N.E. 438, 206 Ind. 
422. 

Iowa.—Knorr v. Beardsley, 38 N.W.2d 
236, 240 Iowa 828. 

Kan.—Capland v. Board of Dental 
Examiners, 87 P.2d 597, 149 Kan. 
352. 

Ky.—^Lewis v. Morgan, 252 S.W.2d 
691—^Louisville & Jefferson County 
Metropolitan Sewer Dist. v. Joseph 

E. Seagram & Sons, 211 S.W.2d 
122, 307 Ky. 413, 4 A.L.R.2d 688— 
Commonwealth ex rel. Meredith v. 
Frost, 172 S.W.2d 905, 296 Ky. 137. 

La.—Palfrey v, Carlisle, App., 29 So. 
2d 185. 

Mqjbs ,—^Kelley v. School Committee 
of Watertown, 111 N.B.2d 749, 330 
Mass. 160—Rummel v. Peters, 51 N. 
E.2d 57, 314 Mass. 504. 

Minn.—State ex rel. Interstate Air- 
Parts V. MInneapolis-St. Paul Met¬ 
ropolitan Airports Commission, 25 
N.W.2d 718, 223 Minn. 175—State 

817 


ex rel. Glng v. Board of Educa¬ 
tion of City of Duluth, 7 N.W.2d 
544, 213 Minn. 550. 

Mont.—State ex rel. State Highway 
Commission of Montana v. Dis¬ 
trict Court of First Judicial Dist. 
in and for Lewis and Clark Coun¬ 
ty. 81 P.2d 847. 107 Mont. 126— 
Freeman v. Boaxd of Adjustment 
of City of Great Palls, 34 P.2d 634, 
97 Mont 342. 

Nev.—^Board of School Trustees of 
Las Vegas Union School Dist. No. 
12 V. Bray, 109 P.2d 274, 60 Nev. 
345. 

N.J.—Grenewicz v. Ligham, 111 A.2d 
293. 34 N.J.Super. 1—City of New¬ 
ark V. New Jersey Turnpike Au¬ 
thority, 79 A.2d 897, 12 N.J.Super. 
623, affirmed 81 A.2d 706, 7 N,J. 
377, appeal dismissed 72 S.Ct 168, 
342 U.S. 874, 96 L.Bd. 667—Family 
Finance Corp. v. Gough, 76 A.2d 
82, 10 N.J.Super. 13—Mayor. City 
Council, Bd. of Public Works of 
City of Elizabeth v. New Jersey 
Turnpike Authority, 72 A.2d 399, 7 
N.J.Super. 640. 

Higgins V. Civil Service Commis¬ 
sion. 67 A.2d 389, 136 N.J.Law 636. 

N.Y.—^In re Rumsey Mfg. Corp., 71 
N.B.2d 426, 296 N.Y. 118, 174 A.L.R. 
401, reargument denied 72 N.E.2d 
35. 296 N.Y. 857. 174 A.L.R. 401— 
Campbell v. City of New York, 155 
N.B. 628, 244 N.Y. 317. 60 A.L.R. 
1473—^Morse v. Delaney, 165 N.B. 
628, 244 N.Y. 317, 50 A.L,R, 1473. 

Frishein v. Reavy, 33 N.Y.S.2d 
894, 263 App.Div. 490, affirmed 45 
N.E2d 921, 289 N.Y. 712—Carlisle 
V. Bennett, 277 N.Y.S. 187, 243 App. 
Div. 186, affirmed 277 N.Y.S. 197, 
243 App.Div. 655, reversed on other 
grounds 197 N.E. 220, 268 N.Y, 212. 

Kaskel v. Impellitteri, 121 N.Y. 
S.2d 848, 204 Misc. 346, affirmed 
120 N.Y.S.2d 758, 281 App.Div. 962, 
reargument denied and appeal 
granted 121 N.Y.S.2d 270. 281 App. 
Div. 1070, affirmed 115 N.E.2d 659. 
306 N.Y. 73, reargument denied 
115 N.E.2d 832, 306 N.Y. 609, cer¬ 
tiorari denied 74 S.Ct 629, 847 U.S. 
934, 98 L.Ed. 1085—^In re Roose¬ 
velt's Will, 73 N,Y.S.2d 821. 190 
Misc. 341—^Board of Education of 
Central School Dist No. 1 of Towns 
of Hadley, Day, and Edinburgh, 
Saratoga County, v. Cole, 29 N.Y. 
S.2d 69. 176 Misc. 609—McCarthy 
V. La Guardia, 14 N.Y.S,2d 943, 172 
Misc. 260, affirmed 19 N.Y.S.2d 148, 
259 App.Div. 710, affirmed 28 N.E. 
2d 715, 283 N.Y. 701—Cowen v. 
Reavy, 12 N.Y.S.2d 830, 171 Misc. 
266, determination confirmed 17 N. 
Y.S.2d 519, 258 App.Div. 994. modi¬ 
fied on other grounds 28 N.E.2d 
390, 283 N.Y. 232, motion denied 
29 N.E.2d 670, 284 N.Y. 696—Peo- 
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any power or the performance of any duty of an r constitution contemplates the exercise of discre- 
executive or administrative character, in widch the | tion,®® including the rendition of orders of various 


ple» on Complaint of McLees v. 
Berner, 10 KT.S.2d 339, 170 Misc, 
601. 

Ardis V. Gilroy, Sup., 118 N.Y.S. 
2d 824—^Bartholomew v. Village of 
Endicott, Sup., 69 N.T.S,2d 84— 
Application of Little, Sup., 44 N. 
Y.S.2d 456. 

Ohio.—^Dworken v. Cleveland Bd. of 
Bd., App., 108 N.R2d 103, appeal 
dismissed 102 X.E.2d 253, 156 Ohio 
St 346. 

Lurie V. Board of Education of 
City School Dist of Cleveland, 2 
OhioSupp. 292. 

Okl.—Corpus Juris quoted in Bynum 
V. Strain, 218 P. 883, 95 OkL 45. 
Pa.—Petition for Grand Jury In¬ 
vestigation, 48 Lack.Jur. 209. 

Itl.—^Broadway Auto Livery v. State 
Board of Public Hoads, 158 A 375, 
52 R.I. 109. 

Tex.—VTolf V. Young, CivApp., 277 
S.W.2d 744—^Puller v. Mitchell, 
CivApp., 269 S.W.2d 517. 

Utah.—^Murphy v. Grand County, 268 
P.2d 677, 1 Utah 2d 412. 

Wls.—^United Shoe Workers of Amer¬ 
ica, Local 132, V. Wisconsin Labor 
Relations Board, 279 N.W. 37, 227 
Wis, 669, 

12 Cjr. p 895 note 16. 

Baasoa for rule 

The judicial branch of govern¬ 
ment may not invade the province 
of executive to inquire into the rea¬ 
sons behind executive action. 

U.S.—^Breen v. Housing Authority of 
City of Pittsburgh, D,C.Pa., 119 P. 
Supp. 320. 

Inquiry into executive functioss 
Fact that crime is charged in con¬ 
nection with, or as a result of, acts 
performed by executive branch of 
government in Its official capacity is 
insufficient to warrant Judiciary in 
undertaking to inquire broadly into 
functioning of executive branch, 
since powers of coordinated branch¬ 
es of government are separate, one 
from the other. 

Pa.—^In re Investigation by Dauph¬ 
in County Grand Jury, June, 1938, 

2 A2d 783, 332 Pa. 289, 120 AX.R. 
414. 

Caraier chazges 

Courts have the right to deal with 
tarifCs only as a matter of reading 
the language thereof in Its context, 
and with respect to whatever other 
elements it is possible to accord 
significance to as a matter of law, 
and any other aspect of carrier 
charges or tariff application must 
be treated as a transportation mat¬ 
ter within the authority of the In¬ 
terstate Commerce Commission alone 
to resolve. 

U.S.—^U. S. v. Kansas City Southern 
By. Co., CAMo., 217 F.2d 763. 


Xu oousidexlug validity of assess- 
meats court may not, within zone of 
reason, substitute its judgment for 
that of administrative body. 

U.S.—^Pleasant v. Missourl-Kansas- 
Texas H. Co., C.CAKan., 66 P.2d 
842, certiorari denied Missouri- 
Kansas-Texas Ry. Co. v. Pleasant, 
54 S.Ct 376, 291 U.S. 669, 78 L.Bd. 
1051. 

As to highway improvements 
Court may not substitute its judg¬ 
ment for t^t of county authorities 
in determining that a highway can¬ 
not properly be improved without 
the removal of trees within the lim¬ 
its of the highway. 

Iowa.—^Rabiner v. Humboldt Coimty, 
Iowa, 278 N.W. 612, 224 Iowa 1190, 
116 AL.R. 89. 

Olfioer with quasl-judioial powers 
Court will not substitute its judg¬ 
ment or discretion for that of sub¬ 
ordinate administrative officer, vest¬ 
ed with quasi-judicial power by stat¬ 
ute, but will only inquire whether 
he acted within power. 

Ill.—People V. HiU, 183 N.B. 17, 350 
IlL 129. 

Hiring and discharging employees 
(1) Courts will not, as a general 
rule, interfere with the hiring or dis¬ 
charging of employees by the execu¬ 
tive department. 

U.S.—Waterman v. Somervell, D.C. 
N.Y., 84 F.Supp, 696, certiorari de¬ 
nied 63 S.Ct 48, 317 U.S. 630, 87 
L.Bd. 508, rehearing denied 63 S. 
Ct. 255, 317 U.S. 710, 87 L.Bd. 666, 
rehearing denied 63 S.Ct 527, 318 

U. S. 798, 87 L.Bd. 1162, rehearing 
denied 63 S.Ct 1442, 820 U.S. 214, 
87 L.Bd« 1851—Block v. Sassaman, 
D.C.Minn., 26 F.Supp. 106. 

D.C.—Washington v. Clark, D.C., 84 
F.Supp. 984, affirmed, Washington 

V. McGrath, 182 P.2d 876, 86 U.S. 
App.D.a 843, affirmed 71 S.Ct 796, 
841 U.S. 923, 95 L.Bd. 1856—Camp¬ 
bell V. Deviny, D.C., 81 F.Supp. 657, 
affirmed 194 F.2d 881, 90 U.SApp. 
D.C. 176, certiorari denied 78 S.Ct 
27, two cases, 844 U.S. 826, 97 L. 
Bd. 648. 

H-Y.-Long V. Somervell, 22 N.Y.S. 
2d 931, 176 Misc. 119, affirmed 27 
N.Y.S.2d 445, 261 App.Div. 946. 

Marasco v. Morse, Sup., 22 N.Y. 
S.2d 816, affirmed 34 N.Y.S.2d 828, 
263 App.Div. 1068, affirmed 46 N,B. 

2d 864, 289 N.Y. 768. 

(2) Under the constitution provid¬ 
ing for separation of powers, qualifi¬ 
cation and disqualification of execu¬ 
tive employees is for federal execu¬ 
tive determination, and existence of 
suspicion of disloyalty, if such sus¬ 
picion is a proper ground for disqual¬ 
ification, is for executive and not Ju¬ 
dicial determination. 
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^•C.—^Bailey v. Richardson, 182 F2d 
46, 86 U.S.App.D.C. 248, affirmed 71 
S.Ct 669, 841 U.S. 918, 95 LBl 
1352. ^ 

89. U.S.—^Aircraft & Diesel Equip, 
ment Corp. v. Hlrsch, App.D.C 67 
S.Ct 1493, 331 U.S. 762, 91 L.W 
1796—^American Power & Light Co 
V. Securities and Exchange Com¬ 
mission, 67 S.Ct 133, 329 U.S. 90 
91 L.Bd. 103—^Railroad Commission 
of Texas v. Rowan & Nichols Oil 
Co., Tex., 60 S.Ct 1021, 310 U.S. 
673, 84 LuBd. 1368, rehearing de¬ 
nied 61 S.Ct 66, 311 U.S. 614, 85 
L.Bd. 390, and 61 S.Ct 167, 311 u.g. 
727, 85 L.Bd. 473—Perkins v. Lu- 
kens Steel Co., App.D.C., 60 SCt 
869, 310 U.S. 118, 84 L.Bd. 1108. 

N. L. R. B. V. National Tool 
Co.. C.C.A6, 139 F.2d 490—Cohen 
V. U. S.. C.C.AMinn., 129 P.2d 733— 
N. L. R. B. V. Prettyman, C.C.A6, 
117 F.2d 786—Barnidge v, U. S„ 
C.C.AMO., 101 F.2d 295—Green¬ 
wood County V. Duke Power Co., 

C. C.AS.C.. 81 P.2d 986, reversed 
on other grounds 67 S.Ct 202, 299 
U.S. 259, 81 L.Bd. 178—Farmers' 
Livestock Commission Co. v. U. S 

D. C.m, 54 P.2d 376—State of Mis¬ 
souri ex rel. and to Use of Camden 
County, Mo., v. Union Electric 
Light & Power Co., D,C.Mo., 42 P. 
2d 692. 

Johnson v. Crawfis, D.CArk., 128 
F.Supp. 280—U. S, V. Taylor’s Oak 
Ridge Corp., D.C.Tenn., 89 F.Supp. 
28—^Van.Laeken v. Wlxon, D,C. 
Cal., 84 F.Supp. 968—Waller v, U. 
S., 78 F.Supp. 816, 114 Cta. 640— 
Wrighten v. Board of Trustees of 
University of S. C., D.aS.C., 72 P. 
Supp. 948—Wilcox v. De Witt B.C. 
Cal., 71 F.Supp. 704—^Midwest 
Farmers v. U. S., D.C.Minn., 64 P. 
Supp. 91—U. S. V. Siegel Bros., 
D.aWash., 62 F.Supp. 238—Wall¬ 
ing V. Sun Pub. Co., D.aTehn., 47 
F.Supp. 180, affirmed, C.C.A, 140 P. 
2d 445, certiorari denied 64 S.Ct 
946, 322 U.S. 728, 88 L.Bd. 1664— 
U. S. V. Big Bend Transit Co., D. 
C.Wash., 42 F.Supp. 469—^Barr v. 
Rhodes, D.C.Ky., 36 F.Supp. 228— 
Kaname Susuki v. BCarris, D.C.Tex., 
29 F.Supp. 46—Nordmann v. Wood¬ 
ring, D.C.OkL, 28 F.Supp. 573—Ap¬ 
plication of Texas Co., D.CHL, 27 
F.Supp, 847—Spang v, Roper, D.C. 
Pa, 13 F.Supp. 840, vacated on 
other grounds, CLC.A, Oossnell v. 
Spang, 84 F.2d 889, certiorari de¬ 
nied Spang V. Gossnell, 57 S.Ct 
238, 299 U.S. 606, 81 L.Ed. 446— 
Fish V. Morgenthau, D.CN.H, 10 
F.Supp.. 613. 

Bennett v. U. S., 89 CtCl 322, 

AIa—^L ang v. City of Mobile, 195 So. 

. 248, .289 AIa 831—Heck v. Hall, 
190 So. 280, 28$ Ala, 274. 
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Ark.— state ex rel. Hale v. Lawson, 
205 S.W^.2d 204, 212 Ark. 233. 

Cal—Smith v. Board of Ed. of Los 
Anffeles City Junior College List. 
173 P.2d 850, 76 Cal.App.2d 662— 
Imperial Mut Life Ins. Co. v. Cam- 
inettl, 139 P.Sd 691, 59 Cal.App.2d 
501. 

Land v. Dollar, 190 F.2d 623, 
89 U.S.App.E.C. 38, vacated on 
other grounds Sawyer v. Dollar, 
73 S.Ct 7, 344 U.S. 816. 97 L.Bd. 
628, and In re Killian, 73 S.Ct. 8, 
344 tr.S. 806. 97 L.Ed. 628—^Dow v. 
Ickes, 123 F.2d 909, 74 App.D.C. 
319 followed in Gilbert v. Ickes, 
123’F.2d 917, 74 App.D.C. 327. cer¬ 
tiorari denied 62 S.Ct. 639, 316 U.S. 
807. 86 L.Bd. 1206, rehearing de¬ 
nied 62 S.Ct. 912, 315 U.S. 830, 86 
Ii.Bd. 1224—Field v. Giegengack, 
73 F.2d 945, 64 App.D.C. 40. 

Stark V. Bra nn a n , D.C., 82 F. 
Supp. 614, affirmed Brannon v. 
Stark. 185 F.2d 871. 87 U.S.App. 
D.C. 388, affirmed 72 S.Ct. 433, 342. 

U. S. 451, 96 L.Bd. 497—Securities 
and Exchange Commission v. Har¬ 
rison, D.C., 80 F.Supp. 226. appeal 
dismissed 184 F.2d 691, 87 U.S.App. 
D.C. 232, vacated on pther grounds 
71 S.Ct. 290, 340 U.S. 908, 96 LJEld. 
656. 

Pla,—Willis V. Hathaway, 117 So. 89, 
95 Fla. 608. 

Idaho.—^Miller v. Meredith, 83 P.2d 
206, 59 Idaho 385. 

Ill.—Illinois Bell TeL Co. v. Fox. 86 
K.B.2d 43, 402 Ill. 617—^People ex 
rel. Won V. Graber, 68 N.E.2d 760, 
394 IlL 862—^People ex rSL Miller 

V. Gill, 59 N,E.2d 671, 389 Ill. 394 — 
Investors Syndicate of America v. 
Hughes. 38 N.E.2d 754, 378 Ill. 
413—^Department of Public Works 
and Buildings v. Legg, 29 NJB3.2d 
615, 374 HL 306—^People ex rel. 
Guidottl .v. Bell, 25 N,B.2d 45, 872 
Ill. 672 —^People ex rel. Carr v. Chi¬ 
cago & N. W. R. Co., 162 N.B. 676, 
322 Ill. 160. 

People ex rel. White v. Hurley, 
117 N.R2d 862, 1 Ill.App.2d 442— 
Eveland v. Board of Ed. of Paris 
Union School Dist., 92 N.E.2d 182, 
340 I11A.PP. 308. 

Ind.—Columbia Properties v. State 
Bd. of Tax Com’rs, 111 N.B.2d 891, 
232 Ind. 262, appeal dismissed and 
certiorari denied 74 S.Ct. 126, 346 

U. S. 870, 98 L.Bd. 379:—Board of 
School Trustees, School City of 
Peru V. Moore, 33 N.B.2d 114, 218 
Ind. 386, 133 A.L.R. 1431—Rockey 

V. Hershman, 138 N.E. 339, 193 Ind. 
168. 

Iowa.—Schneberger v. State Board of 
Social Welfare, 291 N.W. 859. 228 
Iowa 399. 

Kan.—^Bennett v. State Corp. Com¬ 
mission. 142 P.2d 810, 167 Kan. 
589, 150 A.L.BL 1140—Bohl v. Teall, 
126 R2d 216, 165 Kan. 605. 

Ky.—Standard Printing Co; v. MiUer, 
199 S.W.2d 781, 304 .Ky. 49—Boai^d 
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of Trustees of Bromley Independ¬ 
ent School Dist. Ko. 38 v. State 
Board of Education, 106 S.W.2d 985, 
269 Ky. 253—City of MIddlesboro 
v. Byrd, 57 S.W.2d 49. 247 Ky. 348 
—Dorman v. Dell. 52 S.W.2d 892, 
245 Ky. 34—^Adkins v. Common¬ 
wealth. 23 S.W.2d 277. 232 Ky. 312 
—Gk>rdon v. Morrow, 218 S.W. 258, 
186 Ky. 713. 

Md.—Duvall V. Lacy, 73 A.2d 26, 195 
Md. 138—Heaps v. Cobb, 45 A.2d 
73, 185 Md. 372. 

Mass.—Criscuolo v. Department of 
Public Utilities, 19 N.E.2d 708, 302 
Mass. 438. 

Mich.—^Huse v. Snodgrass, 47 N.W.2d 
696, 330 Mich. 465—Ex parte Cas- 
ella, 21 K.W.2d 175, 313 Mich. 393. 

Minn.—State ex rel. Richter v. Swen¬ 
son, 66 N.W.2d 17—State ex rel. 
Ging V. Board of Education of City 
of Duluth. 7 N.W.2d 644, 213 Minn. 
550. 

Mo.—State ex rel. State Highway 
Commission v. Sevier. 97 S.W.2d 
427, 339 Mo. 479. 

Commission Row Club v. Lam¬ 
bert, App., 161 S.W'.2d 732—State 
ex rel. Johnson v. Regan, 76 S.W. 
2d 736, 229 Mo.App. 237. 

Mont.—Shelley v. Normile, 94 P.2d 
206, 109 Mont. 117—State ex rel. 
Dean v. Brandjord, 92 P.2d 273, 
108 Mont. 447—^State ex rel. Peter¬ 
son v. District Court of Ninth Ju¬ 
dicial Dist, in and for Teton Coun¬ 
ty, 86 P.2d 403, 107 Mont. 482. 

N.J.—Driscoll V. Sakln. 1 A.2d 881, 
121 N.J.Law 225, affirmed 5 A.2d 
699, 866. 122 N.J.Law 414. 

N.T.—Small v. Moss, 18 N.E.2d 281, 
279 N.Y. 288—Oystermen's Dock Co. 
V. Downing, 179 N.K 869, 268 N. 
T. 156. 

Haydon v. Proskauer, 120 N.T.S. 
2d 822, 281 App.Div. 483—^Beck v. 
Finegan, 3 N.T.S.2d 1009, 254 App. 
Div, 110—^Hogan v. Canavan, 283 
N.T.S. 91, 245 App.Div. 391, rear¬ 
gument denied 283 N.T.S. 875, 246 
App.Div. *784. 

Tela-News Flash v. District At¬ 
torney of Queens County, 96 N.T.S. 
2d 338, 197 Misc. 1015, affirmed 101 
N.T.S.2d 246, 277 App.Div. 1119, 
appeal denied 101 N.T.S,2d 458, 278 
App.Dtv. 677—Hughes v. Cashin, 64 
N.T.S,2d 437, 184 Misc. 757—Sach- 
arofC V, Murphy, 44 N.T.S,2d 117, 
182 Misc. 285, affirmed 50 N.T.S.2d 
168, 268 App.Div. 766, reversed on 
other grounds Sacharoff v. Corsi, 62 
NJB3.2d 81, 294 N.T. 305, certiorari 
denied 66 S.Ct. 60, .326 U.S. 744. .90 
L.Ed. 445—Olp V. Town of Brigh¬ 
ton, 19 N,T.S.2d 546. 173 Misa 1079, 
affirmed 29 N.T.S.2d 956, 262 App. 
Div. 944—Cowen v. Reavy, 12 N, 
T.S.2d 830, 171 Misc. 266. deter¬ 
mination'confirmed 17 N.T.S.2d 519, 
258 APP.Div. 994, modified on oth¬ 
er grounds 28 N.B.2d 390, 283 N.T. 
232, motion denied 29 N.E.2d 670, 
284 N.T. 696—^People, on Complaint 
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of McLees v. Berner, 10 N.T.S.2d 
339, 170 Misc. 601—^Eighth Avenue 
Coach Corp. v. City of New Tork. 
10 N.T.S.2d 170, 170 M5.sc. 243, af¬ 
firmed 20 N.T.S.2d 402, 259 App.Div. 
870. affirmed 35 N.B.2d 907, 286 
N.T. 84—McCarthy v. City of New 
Tork. 10 N.T.S.2d 170, 170 Misc. 
243, affirmed 20 N.T.S.2d 401, 259 
App.Div. 870, affirmed 36 N.B.2d 
684. 286 N.T. 6D6—Macrum v. Board 
of Sup’rs of Suffolk County, 252 
N.T.S. 546, 141 Misa 358. affirmed 
Macrum v. Hawkins, 257 N.T.S. 287, 
233 App.Div. 370, reversed on other 
grounds 184 N.B. 817, 261 N.T. 
193. reargument denied 183 N.E. 
795, 261 N.T. 691, 

Salmore v. Empire City Racing 
Ass'n, Sup., 123 N.Y.S.2d 688—Mac- 
Culloch v. Maloy, Sup., 24 N.T.S.2d 
526. 

N.C.—^Mullen v. Town of Liouisburg, 
33 S.B.2d 484, 225 N.C. 53—Camer¬ 
on V. State Highway Commission, 
123 S.E. 465, 188 N.C. 84. 

N.D.—^Larkin v. Gronna, 285 N.W. 
59. 69 N.D. 234—State v. Beulah 
Coal Mining Co.. 199 N.W. 133, 61 
N.D. 77—State v. Hughes Electric 
Co., 199 N.W. 128, 61 N.D. 45. 

Ohio.—State ex rel. Ellis v. Sherrill, 
25 N.B.2d 844. 136 Ohio St. 328. 

State ex rel. Waller v. Indus¬ 
trial Commission, App., 66 N.E.2d 
148. 

Ohio-Midland Light & Power Co. 
V. Columbus & Southern Ohio Elea 
Co., Com.Pl., 123 N.B.2d 675. 

OkL—Corpus Joris guoted la. Bynum 
V. Strain, 218 P. 883, 889, 95 Okl. 
43. 

Or.—^Monroe v, Withycombe, 165 P. 

[ 227, 84 Or. 328. 

Pa.—^Downing v. School Dist. of City 
of Erie, Lumbermen's Mut. Ins. Co. 
of Mansfield, Ohio, Interveners, 61 
A.2d 133, 360 Pa. 29—^Hayes v. 
City of Scranton, 47 A.2d 798, 364 
Pa 477—^Breinig v. Allegheny 
County, 2 A.2d 842, 832 Pa 474— 
In re Investigation by Dauphin 
County Grand Jury, June, 1938, 2 A, 
2d 783, 332 Pa 289, 120 A.L.R. 414 
—Commonwealth ex rel. Kelley v. 
Pommer, 199 A. 485, 330 Pa 421. 

In re Grand Jury Investigation 
of Conditions at the Western State 
Penitentiary, 96 A.2d 189, 173 Pa 
Super. 197. 

Appeal of Alloy Metal Wire Co., 
29 Del. 488. 

Commonwealth ex reL Truscott 
V. Lawrence, 103 P.L,J. 119. 

S.C.—South Carolina Elec. & Gas Co. 

V. South Carolina Public Service 
Authority, 64 S.E.2d 777, 215.S.C. 
193. 

T e x.—Connally v. Continental South¬ 
land Savings 8b Loan Ass'n, 51 S.W. 
2d 293, 121 Tex. 665. 

Wolf V. Toung, Civ.App., 277 S. 

W. 2d 744—Corpus Jtxris cited: in. 
Denison v. State, Civ.App., 61 S.W. 
2d 1017, error refused Denison v. 
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kinds and for a variety of purposes,matters i lations,^^ making rates^S and classifications,de- 
of procedure,® promulgation of rules®^ and regu- | 


State ex rel. Allred, 61 S.W.2d 1022. 
122 Tex, 459—Montgomery v. City 
of Alamo Heights. CIv.App., S S.W. 
2d 258, error dismissed. 

Wash.—State ex rel. Wohleb v. Telle, 
81 P.2d S64, 196 XVash. 26. 

W.Va.—State ex rel. Trent v. Sims, 
77 S.B.2d 122—^Bankers Pocahon¬ 
tas Coal Co. V. County Court of 
McDowell County. 62 S.E.2d 801, 
135 W.Va. 174—State v. Huber, 40 

S.E.2d 11, 129 W.Va. 198, 168 A.LuR. 
808—Norfolk & W. Ry. Co. v. 
Board of Public Works, 21 S.E.2d 
143, 124 W.Va. 562. 

Wis.—School Dist. No. 3 of Town of 
Adams V. Callahan, 297 N.W. 407, 
237 Wis. 560, 135 A.L.R. 1081. 

12 CJ. p 894 note 16—62 C.J. p 812 
note 66. 

BeasosL for rnla 

Interference by the courts is not 
conducive to the development of 
habits of responsibility in adminis¬ 
trative agencies, and congress which 
creates and sustains those agencies 
must be trusted to correct whatever 
defects experience may reveaL 
U.S.—^Federal Communications Com¬ 
mission V. Pottsvllle Broadcasting 
Co„ App.D.C., 60 S.Ct. 487, 309 
U.S. 134, 84 L.Ed. 656. 

Sq.iiity court will not control pub¬ 
lic officers* discretion unless fraud, 
corruption, oppression, or gross in¬ 
justice is shown. 

IlL—Daly V. Madison County, 38 N. 
B.2d 160, 378 Ill. 357—Boyden v. 
Department of Public Works and 
Buildings, 182 N.R 379, 349 Ill. 
863—^Mowry v. Department of Pub¬ 
lic Works and Buildings, 177 N.B, 
753. 345 Ill. 121. 

Ind.—State ex rel. State Department 
of Public Welfare v. Circuit Court 
of Jay County, 46 N.E.2d 490, 221 
Ind. 204. 

Tex.—^Donna Independent School 
Dist. V. Sanders, Civ.App., 57 S.W. 
8d 857. 

Appellate courts may consider rea¬ 
sons on which trial cotirt acted In 
reviewing proceedings of a trial 
court, but they may not do so in re¬ 
viewing proceedings of an adminis¬ 
trative agency. 

Wis.—United Shoe Workers of Amer¬ 
ica, Local 132 T. Wisconsin Labor 
Relations Board, 279 N.W. 87, 227 
Wis. 569. 

Aduilnistratloa of internal Inu 
pTOVement fund of state by state of¬ 
ficials designated by statute as trus¬ 
tees of such fund, will not be inter¬ 
fered with by a court when the trus¬ 
tees act within the scope of their 
statutory authority, unless the con¬ 
stitution is being violated or private 
rights are invaded contrary to law 
and eanity; 


Fla.—^Everglades Sugar & Leuid Co. v. 
Bryan, 87 So. 68, 81 Fla. 75, error 
dismissed 42 S.Ct. 183, 257 U.S. 667, 
66 L.Ed. 425, 426. 

90. U.S.—Securities and Exchange 
Commission v. Chenery Corpora¬ 
tion, App.D.C., 63 S.Ct 454, 818 

U. S. 80, 87 L.Ed. 626. 

Farmers* Livestock Commission 
Co. V. U. S., D.ain., 64 F.2d 875. 
Ill.—^Illinois Commerce Commission 

V. Chicago & B. I. Ry. Co., 163 N. 
B. 664, 332 Ill. 243—Wabash, C. & 

W. Ry. Co. V. Commerce Commis¬ 
sion. 141 N.B. 212, 309 Ill. 412. 

I Ind.—City of Elkhart v. Minser, 5 
N.R2d 601, 211 Ind. 20. 

N.H.—^Town of Meredith v. State 
Bd. of Health, 48 A.2d 489, 94 N.H. 
123. 

N.T.—Hutchins v. Department of La¬ 
bor of New York, 18 N.Y.S.2d 656, 
173 Misa 924, appeal dismissed, 
App.Div., 47 N.Y.S.2d 615. 

Or.—Sunshine Dairy v. Peterson, 193 
P.2d 543, 183 Or. 306. 

Pa.—^York Motor Express Co. v. Pub¬ 
lic Service Commission, 168 A. 327, 
110 Pa.Super. 197. 

R.I.—^Broadway Auto Livery v. State 
Board of Public Roads, 168 A. 376, 
52 R.X. 109. 

Tex—^Pire Dept, of City of Fort 
Worth V. City of Fort Worth, 217 
S.W.2d 664, 147 Tex 605. 

Executive order is not subject to 
review as to Its expediency, desira¬ 
bility, and policy. 

D.C.—Washington v. Clark, D.C., 84 
F.Supp. 964, affirmed, Washington! 
V. McGrath, 182 P.2d 375, 86 U.S. 
APP.D.C. 348, affirmed 71 S.Ct. 795, 
341 U.S. 923, 95 L.Ed, 1866. 

Order of police commissioner des¬ 
ignating police officer a second dep¬ 
uty police commissioner cannot be 
revoked by court. 

N.T.—Schieffelin v. Lahey, 204 N.T. 
S. 120, 122 Misc. 858, affirmed 209 
N.T,S. 916, 218 APP.DIV. 866. 

90- 5 U.S.—Federal Commxmlcations 
Commission v. WJR, The Goodwill 
Station, App.D.C., 69 S.Ct. 1097, 
887 U.S. 265, 93 L.Ed. 1363. 

Midwest Farmers v. U. S., D.C. 
Minn., 64 F.Supp. 91- 

91- Aia.—^Parsons v. State, 88 So.2d 
209, 261 Ala. 467. 

N.T.—Casarona v. Pace, 22 N.T.S,2d 
726, 176 Misc. 269. 

92- U.S.—Perkins .v. Ltikens Steel 
Co.. APP.D.C., 60 S.Ct. 869, 310 U.S. 
118, 84 L.Bd. 1108. 

State Street Trust Co. v. Hassett, 
C.C-A.Mass.. 134 F.2d 156—Postal 
S. S. Corp. V. Southern Pac. Co.. 
C.aA.N.Y., 112 F.2d 297, certio¬ 
rari denied Southern Pac, Co. v. 
The Eastern Glade, 61 S.Ct. 50, 311 
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TT.B. 666, 85 L.Ed. 419, and South* 
em Pac. Co. v. Postal S. S. Corp 
61 S.Ct. 50, 311 U.S. 665, 85 LJEji’ 
419—^U. S. V. Johnson, D.C.Nev. 85 
F.2d 256. 

Bowles V. Trunz, Inc,, D.C.N.T 
66 F.Supp. 863—^U. S. v. Siegel 
Bros., D.C.Wash.. 52 F.Supp. 238. 
Cal.—Ferrante v. Fish & Game Com¬ 
mission of Cal., 176 P.2d 222 29 
Cal.2d 365. 

Ind.—State ex rel. Guide Manage¬ 
ment Corp. V. Alexander, 59 N.E. 
2d 169, 228 Ind. 221. 

Kan.—^Aylward Production Corp. v. 
State Corp. Commission, 176 P2d 
861, 162 Kan. 428. 

Neb.—^P. F. Petersen Baking Co. v 
Bryan, 247 N.W. 39. 124 Neb. 464, 
affirmed 64 S.Ct. 277, 290 U.S. 670 
78 L.Bd. 606, 90 A.L.R. 1286. 

N.H.—^Manchester Press Club v. State 
Llauor Commission, 200 A. 407, 89 
N.H. 442, 116 A.L.R. 1093. 

N.T.—^Hoenig v. McGoldrick, 117 N. 

T.S.2d 635, 281 App.Div. 663. 

Casarona v. Pace, 22 N.T.S.2d 726, 
175 Misc. 269—People, on Com¬ 
plaint of Lifton, v. Capitol Fuels 
of Queens, 6 N.T.S.2d 243, 168 
Misc. 912, affirmed 11 N.Y.S.2d 22, 
170 Misc. 763, affirmed 23 Nja}.2d 
647, 281 N.T. 728. 

Strict coastmction 
Courts must not construe a regu¬ 
lation OP order so strictly as to de¬ 
feat the obvious Intention of the ad¬ 
ministrator. 

U.S.—^U. S. V. Grunenwald, D.C.Pa, 
66 F.Supp. 223. 

93. Ind.—^Public Service Commis¬ 
sion V. Indiana Bell Tel. Co., 112 
N.E.2d 751, 232 Ind. 332—Public 
Service Commission v. Indianapo¬ 
lis Rys., 72 N.E.2d 484. 226 Ind. 30. 

N.T.—^Marony v. Applegate, 42 N.T. 

S.2d 768, 266 App.Div. 412. 

S.D.—Application of Northwestern 
Bell TeL Co., 6 N.W.2d 165, 69 S.I). 
86 . 

Tex—^Daniel v. Tyrrell A Garth Inv. 
Co„ 93 S.W.2d 372, 127 Tex 213. 

Southern Prison Co. v. Rennels. 
Civ.App„ 110 S.W.2d 606, error 
dismissed. 

94. U.S.—Columbus & G. Ry. Co. v. 
Administrator of Wage and Hour 
Division, U, S. I>6partment of La¬ 
bor, C.aA.6, 126 F.2d 136. 

Sunray Oil Co. v. Thompson, D. 
C.Tex, 18 F.Supp. 867. 

N.J.—Carls v. Civil Service Commis¬ 
sion, 111 A.2d 45, 17 N.J. 216. 

BUggins V. Civil Service Commis¬ 
sion, 67 A.2d 389, 186 N.J.Law 636. 
N.T.—Rohr v: Kenngott, 29 N.T.S. 
2d 988, 176 Misc. 838, affirmed, 29 
N.T.S.2d 992, 262 App.Div. 944, 

modified on other grounds 41 NJB, 
2d 905, 288 N.T. 97. 
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termining facts,enforcing judgments,®^ issuing viding redress for misconduct of officers and 
extradition warrants,paroling or pardoning agents,and making of expenditures,®in 
criminals,®'^ expelling or excluding aliens,®7.5 pro¬ 


as. US — u. s. V. George S. Bush & 
Co., Cust&Pat.App., 60 S.Ct. 944. 
SIO U.S. 371, 84 Li.Ed. 1259—^Dls- 
xnuke V. U. S.. Ga.. 66 S.Ct. 400, 297 
US 167, 80 Li.Ed. 568, rehearlngr 
denied 66 S.Ct. 694, 297 U.S. 728, 
80 L».Ed. 1011. 

Hansen v. Creedon, C.C.A.Minn., 
163 F.2d 223—^U. S. v. Corporation 
of President of Church of Jesus 
Christ of Latter-Day Saints, C.C.A. 
Utah, 101 F.2d 166—Newport Elec¬ 
tric Corporation v. Federal Power 
Commission, GGA., 97 F.2d 680— 
Greenwood County v. Duke Power 
Co., C.C.A., 81 F.2d 986, reversed 
on other grounds 57 S.Ct. 202. 299 
U.S. 259, 81 L.Ed. 178—U. S. for 
Use of Wylie v. W. S. Barstow & 
Oo., C.C.A.S.a. 79 F.2d 496. 

Midwest Farmers v. U. S., D.C. 
Minn., 64 P.Supp. 91—State of Wy¬ 
oming V. Franke, D.C.Wyo., 68 F. 
Supp. 890—Hudson & Manhattan 

B. Co. V. Hardy, D.C.N.T., 22 F. 
Supp. 105, reversed on other 
grounds, C.C.A., 103 F.2d 327, cer¬ 
tiorari denied 69 S.Ct. 1038, 307 

U. S. 640, 83 L.Ed. 1521—Missouri 
Utilities Co. v. City of California, 
Mo., D,C.Mo., 8 F.Supp. 454, appeal 
dismissed, CGA., 79 F.2d 1003. 

U. S. V. Tod, aC.A.N.T., 294 F. 
628. 

Bayly v. U. S., 99 Cta. 698. 

T. M. Duche & Sons v. U. S., 36 

C. C.P.A,Customs 19, certiorari de¬ 
nied 69 S.Ct. 788, 336 U.S. 981, 93 
L.Ed. 1091. 

Ala.—U. S. Fidelity & Guaranty Co. 

V. Tending Bros, Co. Department 
Stores, 143 So. 176, 226 Ala. 307— 
I>odd V. Commissioners’ Court of 
St Clair Coimty, 82 So, 521, 203 
Ala. 271. 

Ark.—^Lion Oil Refining Co. v. Bail¬ 
ey, 139 S.W.2d 683, 200 Ark. 436. 
Fla.—Elnsey v. Walton County 
Bridge Authority. 186 So. 418, 136 
Fla. 204. 

Dl.—^People ex rel. Woll v. Graber, 
68 N.E.2d 750, 394 IlL 862. 

Ind.—Wallace v. Feehan, 190 N.E. 
438, 206 Ind. 422. 

Mich.—Grand Rapids Motor Coach 
Co. V. Michigan Public Service 
Commission, 86 N.W.2d 299, 323 
Mich. 624. 

Minn.—State v. Red River Lumber 
Co., 195 N.W. 495, 167 Minn. 7. 
Pa—^Pennsylvania Public Utility 
Commission v. Israel, 52 A.2d 317, 
356 Pa 400. 

Tenn.—McKee v. Board of Elections, 
116 S.W.2d 1033, 178 Tenn. 276, 
rehearing denied 117 S.W.2d 756, 
173 Tenn. 276. . 

Wis.—Flambeau River Lumber Co. 
V. Gettle, 286 N.W. 671, ^04 Wis. 
824. 


Mixed (inastioss of fact and law 
The rule that an administrative 
finding is conclusive on courts if sup¬ 
ported by substantial evidence ap¬ 
plies to mixed Questions of fact and 
law unless the courts are able to sep¬ 
arate the questions so as clearly to 
perceive that a mistake of law was 
made. 

U.S.—^U. S. V. Corporation of Pres¬ 
ident of Church of Jesus Christ 
of Latter-Day Saints, C.C.A.Utah, 
101 P.2d 156. 

TaliLatloxL of property 

(1) In general. 

U.S.—Akron Canton & Youngstown 

R. Co. V. Hagenbuch, C.C.A.Ohlo, 
128 F.2d 932, certiorari denied 63 

S. Ct 990, 318 U.S. 794, 87 L.Ed. 
1159, rehearing denied 63 S.Ct 
1169, 319 U.S. 782, 87 L.Ed. 1726— 
Chamberlain v. Hagenbuch, C.C.A. 
Ohio, 128 F.2d 932, certiorari de¬ 
nied 63 S.Ct 990, 818 U.S. 794, 87 
L.Ed. 1159, rehearing denied 63 
S,Ct 1170, 819 U.S. 782, 87 L.Bd. 
1726—Welch v. Tennessee Valley 
Authority, C.C.A.Tenn., 108 F.2d 
95, certiorari denied Welch v. U. S. 
ex rel. and for Use of Tennessee 
Valley Authority. 60 S.Ct 889, 309 
U.S. 688, 84 LuBd. 1030—Lewis v. 
Tennessee Valley Authority, C.C.A. 
Tenn., 108 F.2d 95, certiorari de¬ 
nied Lewis V. U. S. ex rel. and for 
Use of Tennessee Valley Authority, 
60 S.Ct 889, 309 U.S. 688, 84 L. 
Ed. 1030. 

(2) Persons elected or appointed 
to ascertain value of property for 
taxation purposes are exclusively 
vested with that power. 

Ill.—^People V, Charles H. Besley & 
Co., 187 N.B. 461, 363 Ill. 472— 
Bistor V. McDonough, 181 N.E. 417, 
848 IlL 624, certiorari denied 53 
S.Ct 90. 287 U.S. 641, 77 L.Bd, 655 
—6922 Jeffery Apartment Bldg. 
Corporation v. Harding, 179 N.E. 
881, 347 HL 336—Heidenway v. 
Harding, 168 N.E. 630, 836 HI. 
606. 

96. Ohio.—^Long & Allstatter Co. v. 
Willis, 3 N.E.2d 910, 52 OhioApp. 
299, appeal dismissed Willis v. 
Longe Allstatter Co., 2 N.£.2d 600, 
131 Ohio St 287. 

96.5 Ill.—People ex reL Bveland v. 
Harrell, 87 N.B.2d 766, 404 IlL 81. 

97. U.S.—Mann v. U. S., C.A.Md., 218 
F.2d 936. 

Carson v. Meador, D.C.Cal., 120 
F.Supp. 260—U. S. V. Rosenberg, 
D.C.N.Y., 109 F.Supp. 108, affirmed, 

C. A., 204 F.2d 688—^U. S. v. Wright 

D. aiU., 56 P.Supp. 489—Pagliaro V. 
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Cox, D.C.MO., 64 P.Supp. 6, amrm- 
ed, C.C.A.. 143 F.2d 900. 

IlL—People V. Lueckfield, 72 N.E.2d 
198, 396 IlL 520—People v. Wilson, 
63 N.E.2d 488, 391 III. 463, certio¬ 
rari denied 66 S.Ct 900, 327 U.S. 
801, 90 L.Ed. 1026—People v. Fish¬ 
er, 135 N.E. 761, 303 Ill. 430. 

Kan.—State v. Brady, 137 P.2d 206, 
156 Kan. 831. 

La.—State v. Dreaux, 17 So. 2d 659, 
205 La. 387. 

N.Y.—^Hines v. State Board of Pa¬ 
role, 46 N.T.S.2d 569, 181 Misc. 
280, affirmed 46 N.Y.S.2d 572, 267 
App.Div. 881, appeal denied 47 N.Y. 
S.2d 599, 267 App.Div. 910, affirmed 
56 N.E.2d 572, 293 N.Y. 254—People 
V. Regan, 43 N.Y.S.2d 661, 182 Misc. 
494. 

Okl.—^Bx parte Swain, 202 P.2d 223, 
88 Okl.Cr. 235. 

46 C.J. p 1189 note 18. 

Considerations not for eonxt 
Harsh result of reversal of judg¬ 
ment reducing defendants’ peniten¬ 
tiary sentences after they appealed 
because appeal stayed execution of 
such sentences without releasing 
them from custody and their impris¬ 
onment at federal detention head¬ 
quarters would not be considered in 
diminution sf sentences has no 
weight with court, such considera¬ 
tions being for executive branch of 
government should defendants apply 
for pardons or commutation of sen¬ 
tences. 

U,S.—U. S. V. Habih, aaA.N.Y., 72 
F.2d 271. 

Matters held not proper subjeot of iJi- 
BtmotloiL to Jury 

Under the constitutional separation 
of legislative, judicial, and executive 
powers, it is improper for a judge in 
trial of a person charged with murder 
to state or intimate what action could 
be taken In future by the executive 
branch of government with respect to 
determination of whether a person 
sentenced to life Imprisonment should 
be grranted freedom and permitted to 
come in contact with society. 

Ga.—Thompson v. State, 47 S.E.2d 
54, 203 Ga. 416. 

97.5 U.S.—Shaughnessy v. U. S. ex 
rel. MezeL N.Y., 73 S.Ct. 625, 345 
U.S. 206, 97 L.Ed. 956. 

Van Ijaeken v. Wlxon, D.C.CaL, 
84 F.Supp. 958. 

97.10 U.S.—N. L. R. B. V. Welrton 
Steel Co., C.C.A.8, 135 F.2d 494. 

97.15 U.S.—^Fallbrook Public Utility 
Dist. V. U. S. Dist. Court, Southern 
Dist. of California, Southern Divi¬ 
sion. aA.9. 202 P.2d 942—N. L. R. 
B. V. National Tool Co., CC.A,6, 189 
F.2d 490. 
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the absence of a showing of abuse of discretion or 
fraucL 

These principles have been applied to the ac- 
tirities of various state executive and administrative 
officers, boards and commissions, including, in ad¬ 
dition to governors, considered infra § 1S7, at- 
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tomeys general commissioners and superintend¬ 
ents of banks®^ and insurance supervisors of sav¬ 
ings and loan associations law enforcement of¬ 
ficers ofiicers, boards, or commissions having ju¬ 
risdiction over civil service,^- corporations,^ educa- 
tion,5*5 elections,® equalization,^ fisheries,® guaranty 
funds,® highways,housing projects undertaken 


oa U.S.—S. ex reL Kwong Hal 
Chew V. Oolding, D.C.X.Y., 98 F. 
Supp. 717—^Van Ijaeken v. Wixon* 
D.CCaL, 84 P.Supp. 958. 

Ill.—People ex rel. Elliott v. Covelli, 
112 N.B.2d 156, 415 Ill. 79--People 
ex reL WoU v. Graber> 68 N.E.2d 
750, 394 IIL 362. 

^ss. — ^Ames V. Attorney General, 124 
N.E,2d 611. 

Minn.—State ex reL Peterson v. City 
of Fraser, 254 N.W. 776, 191 Minn. 
427. 

Care of prlsoiiers 

(1) Whether a federal prisoner is 
a suitable subject for hospitalization 
at the United States Medical Center 
for Federal Prisoners Is a question 
for the attorney general and the pris¬ 
on authorities, and not for the courts. 
U.S.—Garcia v. Steele, CA-Mo., 193 

P.2d 276. 

(2) Prison system of United States 
is under administration and super- 
sion of attorney general, and courts 
have no supervisory Jurisdiction over 
conduct of various institutions pro¬ 
vided by law for confinement of fed¬ 
eral prisoners committed to custody 
of attorney general, and may release 
only a prisoner who is shown to be 
illegally detained. 

U.S.—Garcia v. Steele, C.A.MO., 193 
F.2d 276. 

99. Md.—^Weer v. Page, 141 A- 518, 
155 Md. 86. 

H.T,—^Dawn Operators, Inc. v. Lyon, 
128 N.Y.S.2d 317, 283 App.Div. 358, 
appeal denied 120 N.B.2d 232, 306 
K.Y. 977, appeal dismissed 120 N.B. 
2d 848, 307 N.T. 673—Webber v. 
American Union Bank, 222 N.Y.S. 
359, 221 App.Div. 94. 

N.C.—Pue y. Hood, 22 S.B.2d 896, 
.222 N.C 310. 

Ohio.—State ex rel. Squire v. Nation¬ 
al City Bank of Cleveland, 11 N.E. 
2d 93, 56 Ohio App. 401. 

1« Whether hail Insurance rates are 
discriminatory is for control and de¬ 
termination of superintendent of in¬ 
surance. 

Kan.—^Van Arsdale-Osbome Broker¬ 
age Co. V. Stull, 293 P. 623, 131 
Kan. 676. 

SHsdpline of insurance oompanieB 
Cotirt is without authority to ex¬ 
clude surety company from writing 
surety bonds in judicial proceedings 
wherie superintendent of insurance, 
alone, is vested with such power. 
N:Y.—In re Landau. 243 N.Y.a 732. 
280 App.DlY. 808, appeal dismissed 
176 N.E. 316, 265 N.Y. 567. 


2. Wash.—^Northwest Sav. & Loan 
Ass*n V. Lockwood, 168 P.2d 379, 25 
Wash. 2d 22—State ex rel. Berger 
V. Allen, 58 P.2d 293, 186 Wash. 403. 

3. Ind.—State ex rel. Egan v. Su¬ 
perior Court of Lake County, 6 N. 
E.2d 945, 211 Ind. 303. 

N.J.—^Pemlcola v. 3ECeenan, 39 A2d 
851, 136 N.J.Bq. 9. 

N.Y.—People v- Carver, 16 N.Y.S.2d 
268, 172 Misc. 820. 

Matters of policy affecting prose¬ 
cution of criminal case are not with¬ 
in province of court, but are ques¬ 
tions for district attorney. 

Cal.—Ex parte Berman, 287 P. 873, 
105 Cal.App. 270. 

N.Y.—People v. Brady. 18 N.Y.S.2d 
789, 267 App.Div. 1000. 

4. Colo.—^Johnson v. People ex reL 
Kelly, 40 P.2d 616, 96 Colo. 176. 

Ill.—Hopkins v. Ames, 176 N.B. 729, 
344 IIL 627. 

People ex rel. White v. Hurley, 
117 N.B.2d 862, 1 Ill.App.2d 442. 
Mich.—^Bartkowiak v. Board of Sup'rs 
of Wayne County, 67 N.W.2d 96— 
Goodfellow V. Civil Service Com¬ 
mission, 20 N.W.2d 170, 312 Mich. 
226. 

N.X—Carls v. Civil Service Commis¬ 
sion, 111 A.2d 46, 17 N.J. 216. 

Higgins V. Civil Service Com¬ 
mission, 51 A.2d 261, 135 N.J.Law 
238, aflarmed 57 A.2d 389, 136 N.J. 
Law 636. 

N.Y.—Cowen v. Heavy, 28 N.B.2d 390, 
283 N.Y. 232, motion denied 29 N.B. 
2d 670, 284 N.Y. 696. 

Poliak V. Conway, 95 N.Y.S.2d 
553, 276 App.Div. 435—^Frishein v. 
Heavy, 33 N.Y.S.2d 894, 263 App. 
Div. 490, affirmed 45 N.E.2d 921, 
289 N.Y. 712. 

Gollin V. Watson, 102 N.Y.S.2d 
935, 200 Misc. 96—^Konlec 2 niy v. 
Streeter. 43 N.Y.S.2d 820, 182 Misc. 
376, appeal dismissed, App.Div., 
51 N.Y.S.2d 752—Hohr v. Kenngott, 
29 N.Y.S,2d 988, 176 Misc. 838, af¬ 
firmed 29 N.Y,S.2d 992, 262 App.Div. 
944, modified on other grounds 41 
N.B.2d 905, 288 N.Y. 97—Rasmussen 
V. Board of Supers of Erie County, 
25 N.Y.S.2d 322, 176 Misc. 838, af¬ 
firmed 28 N.Y.S.2d 757, 262 App. 
Div. 816-7-Cowen v* Heavy, 12 N.Y. 
S.2d 830, 171 Misc. 266, determina¬ 
tion confirmed 17- N.Y.S.2d 519, 258 
App.Div. 994, modified on other 
grounds 28 N.B.2d 890, 283 N.Y. 
232, motion denied 29 N.E.2d 670, 
234 N.Y, 696—Yolgenau v, Finegan, 
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296 N.Y.S. 101, 163 Misc. 554, af¬ 
firmed 295 N.Y.S. 768, 250 App.Div. 
757, motion granted 296 N.Y.S. 817, 
250 App.Div. 862, motion granted 
11 N.B.2d 746, 276 N.Y. 546. 

6. Ariz.—^Bthington v. Wright, 189 
P.2d 209, 66 Ariz. 382. 

Mass.—^Russell Box Co. v. Commis¬ 
sioner of Corporations & Taxation, 
91 N.B.2d 760, 325 Mass. 536- 
Va.—^^tna Ins. Co. v. Commonwealth 
ex reL State Corporation Commis¬ 
sion, 163 S.E. 859, 160 Ya. 698. 

5.5 N.Y.—Ellis V. Dixon, 118 N.Y.S. 
2d 816, affirmed 120 N.Y.S.2d 864, 
281 App.Div. 987, appeal denied 122 
N.Y.S.2d 884, 281 App.Div. 1037, 
certiorari granted 74 S.Ct. 680, 847 
U.S. 926, 98 L.Bd. 1079—Applica- 
tion of Little, 44 N.Y.S.2d 456. 

Ohio.—^Dworken v. Cleveland Board 
of Education, App., 108 N.E.2d 103, 
appeal dismissed 102 N.E.2d 263, 
156 Ohio St. 346. 

6. N.C.—Burgln v. North Carolina 
State Board of Elections, 198 S.E. 
692, 214 N.C. 140. 

Ohio.—^Dillon V. City of Cleveland, 
159 N.E. 369, 26 Ohio App. 298, 
affirmed 158 N.E. 606, 117 Ohio St 
258, 

7. Cal.—Wagner v. State Board of 
Equalization, 86 P.2d 441, 1 Cal. 
App.2d 767—^Parente v. State Board 
of Equalization, 86 P.2d 487, 1 Cal 
App.2d 288. 

8. U.S.—Lubetich v. Pollock, D.C. 
Wash., 6 F.2d 237. 

Wash.—^McMillan v. Sims, 231 P. 943, 
132 Wash. 265. 

Order of state fisheries hoard es¬ 
tablishing fish preserve, is beyond 

judicial control. 

Wash.—McMUlan v. Sims. 281 P. 943, 
132 Wash. 265. 

9. N.D.—Wirtz v. Nestos, 200 N.W^ 
524, 61 N.D. 603. 

KX Ariz.—Calhoun v. Moore, 214 P. 
2d 799, 69 Ariz. 402. 

m.—Department of Public Works and 
Buildings v. Legg, 29 N.E.2d 515, 
374 IIL 306. - 

Minn.—State, by Peterson v. Werder, 
278 N.W. 714, 200 Minn. 148. 

Mont—State ex rel. State Highway 
Commission of Montana v. District. 
Court of First Judicial Dlst, .in 
and for Lewis and Clark County, 
81 P.2d 347, 107 Mont 126. 

N.M.—Harris v. State Corporation 
Commissioix 129 P.2d 828i 46 N.M.. 
362. 
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pursuant to housing laws.n land,!® pardons,®® 
paroles,!^ public utilities,®*-® racing,®® schools,®®-® 
and taxation;®®-®® as well as to state boards of 
dental examiners,®* highway departments,®® licens¬ 
ing®* and divisional code®® authorities, law enforce- 
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merit agencies,20 county commissioners,^! and police 
juries.-^ Likewise, the foregoing rules have been 
applied to federal executive officers including the 
presidcnt,23 the postmaster general, while engaged 


C. _Coburn V. Board of Com'rs of 

Swain County, 131 S.E, 372, 191 N*. 
C. 68. 

rrex.—Southwestern Greyhound Lines 
V. Railroad Commission, Civ.App., 
147 S.W.2d 318, affirmed Railroad 
Commission v. Southwestern Grey¬ 
hound Lines, 167 S.'VSr.2d 864, 138 
Tex. 124. 

Need for oonstmotioiL of T connect¬ 
ing main trunk highways is matter 
for determination by highway com¬ 
mission rather than courts. 

N.M.—Gallegos v. Conroy, 29 P.2d 
334, 38 N.M. 164. 

IL Md.—^Matthaei v. Housing Au¬ 
thority of Baltimore City, 9 A.2d 
836, 177 Md. 506. 

N.y.^Walter v. City of New York, 
83 N.Y.S.2d 859, 193 Misc. 103— 
Mars Realty Corporation v. Sex¬ 
ton, 263 N.Y.S. 16. 141 Misc, 622. 
Ohio.—State ex ret Ellis v. Sherrill, 
26 N.B.2d 844, 136 Ohio St. 328. 

12. Alaska.—^Bradford v. Danielsen, 
11 Alaska 406. 

jfont.—Toomey v. State Board of 
liand Com’rs, 81 P.2d 407, 106 Mont. 
647. 

13. La.—State v. Breaux, 17 So.2d 
559, 205 La. 387. 

S.C.—Pruitt v. Law, 137 S.E. 216, 
140 S,C. 60. 

Setting aside oonyietioxi 
An attempt on the part of the dis¬ 
trict court to set aside a Judgment 
of conviction, after accused has been 
properly committed and commenced 
serving his sentence, is a usurpation 
of the powers of the board of par¬ 
dons. 

Idaho.—State v. Ensign, 223 P. 230, 38 
Idaho 639. 

Conditional snspenslon of sentence 
Provision of Justice court Judg¬ 
ment suspending execution of sen¬ 
tence on ground that defendant 
•leave and remain out of*’ county, 
being in nature of pardon on con¬ 
dition rather than punishment, is 
void as attempted exercise of pow¬ 
er which constitution reposed In 
board of pardons. 

Mont—^Ex parte Sheehan, 49 P.2d 438, 
100 Mont 244. 

14. HL—People V. Wilson, 68 N.E. 
2d 488, 391 Ill. 463, certiorari de¬ 
nied 66 S.Ct 900, 827 U.S. 801, 90 
L.Ed. 1026. 

Mich.—Ex parte Casella» 21 N.W.2d 
176, 313 Mich. 393. 

N.J.—Ex parte Domako, 88 A.2d 606, 
9 N.J. 443, certiorari denied 72 S. 
Ct 1086, 843 U.S. 987, 96 L.Bd. 1874. 
N.Y.—^People ex reL Gariti v. Brophy, 


7 N.Y.S.2d 19, 255 App.Dlv. 823, ap¬ 
peal dismissed 18 N.E.2d S63, 279 
N.Y. 778—^People ex rel. I-a Fortuna 
V. Brophy, 294 N.Y.S. 752, 250 App. 
Div. 831. 

16 C.J. p 1287 note 12. 

Creditiiig time under void sentence 
Judicial function in holding a sen¬ 
tence void and crediting defendant 
on new sentence with time served 
under void sentence, does not infringe 
on or invade the executive power of 
clemency. 

Mich.—^Millard for Use and Benefit of 
People V. Skillman, 67 N.W.2d 708. 
Consecutive sentences 
The exercise of the power to im¬ 
pose consecutive sentences does not 
infringe upon powers of the execu¬ 
tive department. 

IlL—People V. Vraniak, 125 N.R2d 
613. 

14.5 CaL—Condra v. Errett, 92 P.2d 
489, 33 Cal.App.2d 686. 

Ind.—^Public Service Commission v. 
Indiana Bell TeL Co., 112 N.E.2d 
761, 232 Ind. 332. 

Ohio.—Ohio-Midland Light & Power 
Co. V. Columbus & Southern Ohio 
Elec. Co., Com.PL, 123 N.B.2d 675. 
Wls.—^Northwestern Wisconsin Elec. 
Co. V. Public Service Commission, 
22 N.W.2d 472, 248 WiS. 479. 

IS. Fla.—State ex rel. Allen v. Rose, 
167 So. 21, 123 Fla. 544. 

15.6 Minn,—State ex rel. Ging v. 
Board of Education of City of Du¬ 
luth, 7 N.W.2d 644, 213 Minn. 660. 

15.10 Ohio.—State ex reL Seeds v. 

BClslop, 3 Ohio Supp. 281. 

Tenn,—Phillips & Buttorfl 2dfg. Co. 
V. Carson, 217 S.W.2d 1, 188 Tenn. 
182. 

16- Kan.—Bohl v. Teall, 126 P.2d 
216, 155 505—Capland v. Board 

of Dental Examiners, 87 P.2d 597, 
149 Kan. 352. 

—^Modern System Dentists v. 
State Board of Dental Examiners 
of Wisconsin, 266 N.W. 922, 216 
Wis. 190. 

17. Fla.—Crook v. Wells, 144 So. 311, 
107 Fla. 189. 

Va.—Trlnkle v. Commonwealth, 196 
S.B. 652, 170 Va. 429. 

18. Colo.—Cosmos v. City and Coun¬ 
ty of Denver, 70 P.2d 341, 101 Colo. 
69. 

j^ont.—State ex reL Mclntire v. City 
Council of City of Libby, 82 P.2d 
587, 107 Mont. 216. 

N.Y.—Brlanger, v. Regents of Uni¬ 
versity of State of New York, 10 
N.Y.S.2d 1013, 256 App.Div. 444, af¬ 
firmed Levi V. Regents of Univers- 
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ity of State of New York, 22 N.B. 
2d 178, 2S1 N.Y. 627. 

Ohio.—City of Cincinnati v. Wright, 
67 N.B.2d 358, 77 Ohio App. 261. 

19- N.Y.—Stokes v. Newtown Creek 
Coal & Coke Co., 275 N.Y.S. 290, 
153 Misc. 821. 

20. Tex.—Martinez v. Kilday, Civ, 
App., 117 S.W.2d 151. 

21. 111.—Cummings v. Smith, 13 N. 
E.2d 69, 368 UL 94. 

Wash.—State v. Shumway, 248 P. 76, 
140 Wash. 43. 

Pixing expeases allowed visititig 
Judges 

The fixing by county commission¬ 
ers of Cook county of amount of ex¬ 
penses to be allowed for upkeep and 
maintenance of Judges who come 
from other courts into Cook county 
to hold court is not a Judicial func¬ 
tion but is a legislative function 
with which the courts cannot inter¬ 
fere. 

Ill.—Cummings v. Smith, 13 N.E.2d 
69, 368 Ill. 94. 

22. La.—Williams v. Police Jury of 
Concordia Parish, 107 So. 126, 160 
La. 325. 

23. U.S.—Kiyoshi Hirabayashi v. U. 
S., 63 S.Ct. 1375, 320 U.S. 81, 87 L. 
Ed. 1774—^U. S. V. George S. Bush 
& Co., Cust. & Fat.App., 60 S.Ct. 
944, 310 U.S. 371, 84 L.Ed. 1259— 
Dakota Cent. Telephone Co. v. State 
of South Dakota ex rel. Payne, S.D., 
39 S.Ct. 507, 250 U.S. 163, 63 L.Ed. 
910, 4 AL.R. 1623. 

Joint Anti-Fascist Refugee Com¬ 
mittee v. Clark, C.A.D.C., 177 F.2d 
79, reversed on other grounds Joint 
Anti-Fascist Refugee Committee v. 
McGrath. 71 S.Ct. 624, 341 U.S. 128, 
95 L.Bd. 817. 

U. S. V. Rosenberg, D.C.N.Y., 109 
P.Supp. 108, affirmed, CA-, 204 F.2d 
688—State of Wyoming v. Franks, 
D.C.Wyo., 68 F.Supp. 890—U. S. v. 
Montgomery Ward & Co., D.C.I11., 
58 F.Supp. 408, certiorari denied 
65 S.Ct. 862, 324 U.S. 858, 89 L.Ed. 
1416, rehearing denied 65 S.Ct. 867, 
324 U.S. 888, 89 L.Ed. 1436, reversed 
on other grounds, C.C.A, 150 F.2d 
369, vacated on other grounds 66 S. 
Ct. 140, 326 U.S. 690. 90 L.Ed. 406— 
U. S. v. Certain Land Situate in 
St. Charles County, Mo., D.C.Mo., 
46 F.Supp. 921, reversed on other 
grrounds, C.C.A, U. S. v, Muscbany, 
139 F.2d 661, reversed on other 
grounds Muschany v. U. S., 65 S.Ct. 
442, 324 U.S- 49. 89 LJBSd. 744— 
Standard Oil Co. v. U, S., 2 F.Supp. 
922, 77 CtCl. 205, certiorari denied 
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in executing the postal laws,^^ the secretaries of, i of agriculture,interior,25.5 justice,25.i0 labor, 
or under officers connected with, the departments | treasury,^^ state,28 and war,29 a public works ad- 


64 S.Ct. 51, 290 U,S. 632, 78 L..Ed. 
550. 

Commercial Cable Co. v. Burle¬ 
son, D.C.N.T., 255 F. 99, reversed 
on other grounds 39 S.Ct. 512, 250 
TJ.S. 360, 63 L..Bd. 1030. 

Kansas or Kaw Tribe of Indians 
V. U. S., 80 Ct.CL 264, certiorari de¬ 
nied 66 S.Ct. 88, 296 U.S. 677, 80 L. 
Ed. 408—Sisseton and Wahpeton 
Bands of Sioux Indians v. U. S., 
68 Ct.Cl. 302, certiorari denied 48 

S.Ct. 20, 275 U.S. 528. 72 L-Ed. 408. 
affirmed 48 S.Ct. 636, 277 U.S. 424. 
72 U.Ed. 939. 

T. M. Buche & Sons v. U. S., 36 
C.C.P.A.Custoins 19, certiorari de¬ 
nied 69 act. 738. 336 U.S. 931, 93 
LkEd. 1091. 

D.C.—Citizens Protective Leagrue v. 
Clark, 155 P.2d 290, 81 U.aApp.D. 
Cl 116, certiorari denied 67 S.Ct. 
354, two cases, 329 U.S. 787, 91 L. 
Ed. 674 and Reimann v. Clark. 67 S. 
Ct 354, 329 U.S. 787, 91 L.Bd. 674. 
Ikitnits of militazy discretion 

(1) The proper adjustment between 
judicial power and administrative ac¬ 
tion, in time of war, does not admit 
of precise definition, depending: on 
every circumstance and condition and 
griving effect to the type and nature 
as well as the measure or proximity 
of danger to government as against 
the particular constitutional gruar- 
anty trespassed. 

U.S.—Schueller v. Drum, D.CtPa., 51 
P.Supp. 383. 

(2) Allowable limits of military 
discretion, and whether they have 
been overstepped in a particular case, 
are judicial questions. 

U.S.—Schueller v. Drum, D.C.Pa., 61 
F.Supp. 383. 

Gonuttissionlng of Aziny officers is 
matter of discretion within province 
of president, as commander in chief; 
and whether applicant deserves ap¬ 
pointment as officer is not for judg¬ 
es to say. 

U.S.—Orloff V. Willoughby, Wash., 
73 S.Ct. 634, 345 U.S. 83, 97 L..Ed. 
842, rehearing denied 73 S.Ct. 779, 
345 U.S. 931, 97 KEd. 1360. 

Sale of enemy property 
Statement of reasons actuating the 
president in permitting or ordering 
sale of enemy property for less than 
its value in the public interest un¬ 
der Trading with the Enemy Act § 
12, as amended by Act March 28, 
1918, § 1. Ck)mp.St.l918, Comp.St. 

Suppl.Annotl919 § 8115 %ff, does not 
make his act any the less an act of 
discretion, especiaUy as the judicial 
power to determine whether the rea¬ 
sons assigned are supported by the 
facta extends to any and all reasons 
or to none. 

U.S.—^U. S. V. Chemical Foundation, 
D.CDeLy 294 F, 300, affirmed, C. 


C.A-, 5 F.2d 191, modified on other 
grounds 47 S.Ct. 1. 272 U.S. 1, 71 Lu 
Ed. 131. 

trader Selective Draft Act author¬ 
izing president In his discretion to 
exclude those having persons depend¬ 
ent upon them for support, depend¬ 
ency is not a matter of which the 
courts can take judicial cognizance. 
U.S.—^Ex parte Dostal, D.C.Ohio, 243 
F. 664. 

DetermlaatloiL as to ezisteaoe of in- 
snrveotioiL is a matter for the presi¬ 
dent and not the courts. 

U.S.—Consolidated Coal & Coke Co. v. 
Beale, D.C.Ohio, 282 F. 934. 

24. U.S.—^Transcontinental & West¬ 
ern Air V. Farley, CC.A.N.T., 71 F. 
2d 288, certiorari denied 55 S.Ct 
119, 293 U.S. 603, 79 L.Ed. 696. 

D.C-—^Parley v. Heininger, 106 F.2d 
79, 70 App.D.C. 200, certiorari de¬ 
nied Heininger v. Farley, 60 S.Ct. 
110, 308 U.S. 687, 84 L-Ed. 491. 
Postal anthozltieB 

Ohio.—^Black v. City of Berea, 82 NT.B. 
2d 1, 137 Ohio SL 611, 132 A.L..R. 
1391. 

Fraud orders 

While the courts have power to 
restrain an unwarranted or arbitrary 
Invasion of the rights of citizens to 
use the malls, they should interfere 
only in the extremest cases with the 
enforcement of fraud orders made 
by the postmaster general, under au¬ 
thority conferred by Rev.St. § 3929, 
as amended, Comp.St. § 7411. 

U.S.—Crane v. Nichols, D.C.Tex., 1 P. 
2d 33. 

25. U.S.—^Brannan v. Stark, App.D. 
a, 72 S.Ct. 483, 342 U.S. 461, 96 
D.Ed. 497—^Houston v. St. Louis In¬ 
dependent Packing Co., Mo., 39 S.Ct. 
332, 249 U.S. 479, 63 L.Bd. 717. 

Nelson v. Secretary of Agricul¬ 
ture, C.CJL7, 133 F.2d 463. 

S.D.—^In re Farmers Co-op. Ass’n, 8 
N.W,2d 667, 69 S.D, 191, 

Xu determining validity of U. 

cense, Issued by secretary of agricul¬ 
ture, under statute, court cannot de¬ 
termine reasonable wholesale or re¬ 
tail prices of milk, or questions of 
economic policy. 

U.S.—^Royal Farms Dairy v. Wallace, 
D.C.Md., 8 F.Supp. 976. 

25.6 D.C.—^Dow V. Ickes, 128 F.2d 
909, 74 App.D.a 319, followed in 
Gilbert v. Ickes, 123 F.2d 917, 74 
App.D.C. 327, certiorari denied 62 
act. 639, 815 U.S. 807, 86 L..Bd. 
1206, rehearing denied 62 S.Ct, 912, 
315 U.S. 830, 86 LuBd. 1224—^Ducker 
V. Butler, 104 P.2d 236, 70 App.D.a 
103. 

26.10 U.a—U. S. V. Doe, D.aConn., 
101 F.Supp. 609. 

26. U.S.—Perkins v. Ltukens Steel 
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Co., APP.D.C., 60 act, 869, 310 US. 
113, 84 L..Ed. 1108. 

Rash V. Zurbrick, C.C.A.Mlch. 
75 F.2d 934. 

Ex parte Panagopoulos, D.C.Cal 
8 F.Supp. 222. 

Mich.—^Hippensteel v. System Federa¬ 
tion No. 9, Ry. Emp. Dept, of Ches- 
apeake & Ohio Ry, Co., 69 N,W2d 
278, 337 Mich. 261. 

Statutory provision for injnngttoiL 
against unfair labor practice after 
preliminary investigation is not in¬ 
valid as calling on courts to exer¬ 
cise nonjudicial functions. 

U.S.—^Printing Specialties and Paper 
Converters Union, Local 888, AP.L, 

V. Le Baron, C.A.Cal., 171 F,2d 33i[ 
certiorari dismissed 69 S.Ct. 884 
836 U.S. 949, 93 L.Ed. 1105. 
Begardlng aliens 

(1) Under statute requiring aliens 
to state under oath information re¬ 
garding themselves, the courts can¬ 
not prescribe what information the 
immigration officials can seek, and 
cannot hold that a false statement 
as to relatives of the alien within 
the country^ which was one of the 
facts regularly inquired about, was 
immaterial, so as not to be perjury. 
U.S.—Kaneda v. U. S., C.C.A.Hawail, 

278 P. 694, certiorari denied 42 S. 
Ct. 686, 269 U.S. 583, 66 L.Bd. 1076. 

(2) Allen seamen whose deporta¬ 
tion had been ordered by labor de¬ 
partment In fair hearing at which 
evidence was introduced to support 
its action would be entitled to fur¬ 
ther consideration of their cases only 
by labor department over whose ac¬ 
tions court had no controL 

U.S.—^U. S. ex rel. Arkin v. Reimer, 
D.C.N.T., 22 P.Supp. 771. 

27. U.S.—City Bank Farmers Trust 
Co. V. Hoey, aC.A.N,T., 125 F.2d 
677. 

U. S. V. Doe, D.C.Conn., 101 P. 
Supp. 609. 

D.C.—^Etesklns Bros. & Co. v. Mor- 
genthau, 85 P.2d 677, 66 App.D.a 
178, certiorari denied 57 S.Ct. 118> 
299 U.S. 588, 81 L.Ed. 433. 
Treasury regulation interpreting 
statute must be clearly shown to be 
invalid before court is justified in 
holding action imder it illegal, par¬ 
ticularly when regrulatlon accomplish¬ 
es result essentially fair to taxpayer 
and government. 

U.S.—^Ramsey v. Commissioner of In¬ 
ternal Revenue, C.C.A., 66 F.2d 

816, certiorari denied Ramsey 
Helvering, 54 S.Ct. 91, 290 U.S. 673, 
78 L.Ed. 581. 

28. Vt.—Chase v. Billings, 170 A. 
903, 106 Vt. 149. 

29. U.S.—Golden Gate Bridge & 
Highway Dist. of California v. U. 
8^ C.C.A.CaL, 126 F.2d 872, cerUo- 
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ministrator,^® a prohibition director,31 an alien prop- boards where they act in a judicial or quasi-judicial 
erty custodian,32 and prosecuting officers,33 as well capacity,38 and do not encroach on them by decid- 
as federal atomic energy,33.6 communications,34 in- ing purely legal questions connected with or relat- 
terstate commerce,34.5 and power,35 commissions, ing to their discretionary acts.39 So, where the 
food administrations,35 and farm loan boards.37 question is properly raised,4® courts may determine 
On the other hand, even in the absence of a whether such officers and boards are complying 
statutory right of review, courts may review deter- with the legal requirements fixing their province 
minations by executive or administrative officers and and governing their actions,41 in making findings of 


rarf denied 62 S.Ct 1298, 316 U.S. 
700, 86 Ii.Bd. 1769, 

Sali^rman v. XT. S., D.C.Pa., 66 P. 
Supp. 505—parte Lincoln Seiichi 
Kanai, D.C.Wls., 46 P.Supp. 286. 

Ex parte Kusweskl, D.C.N.T., 
251 P. 977. 

D.C.—^Hurley v. XT. S. ex reL Glad- 
man, 47 P.2d 431, 60 APP.D.C. 69. 
80. XJ.S,—Cohen v. XJ. S., C.C.A.Minn., 
129 P,2d 733—Greenwood County v. 
Duke Power Co., C,C.A., 81 P.2d 986, 
reversed on other grrounds 67 S.Ct, 
202, 299 U.S. 259, 81 L.Ed. 178. 
31. U.S.—Daub V. Moss. D.C.N.Y., 49 
P.2d 646. 

82. XJ.S.—^XJ. S. V. Chemical Founda¬ 
tion, D.C.Del., 294 P. 300, affirmed. 
CC.A, 5 P.2d 191, modified on oth¬ 
er grrounds 47 S.Ct. 1, 272 XJ.S. 1, 
71 L.Bd, 131. 

83. U.S.—Mllliken v. Stone. D.C.N. 
T., 7 P.2d 897, affirmed, C.C.A., 16 
P.2d 981. 

53.5 U.S,—U. a V. Taylor’s Oak 
Rldgre Corp., D.C.Tenn., 89 P.Supp. 
28. 

84. U.S.—^AmeiicaJi Telephone & Tel¬ 
egraph Co. V. U. S., D.C.N.Y., 14 P. 
Supp. 121, affirmed, 67 S.Ct. 170, 
299 U.S. 232, 81 L.Ed. 142. 

84.5 U.S.—^Bull S. S. Lines v. Thomp¬ 
son, C.C,A.Tex., 123 P.2d 943, cer¬ 
tiorari denied 62 S.Ct. 806, 316 U.S. 
816, 86 L.£d. 1214. 

85. U.S,—^Federal Power Commission 
V. Hope Natural Gas Co., 64 S,Ct. 
281. 320 U.S. 591, 88 L.Bd. 333. 

State of Missouri ex rel. and to 
Use of Camden County, Mo., v. Un¬ 
ion Electric Light & Power Co., D. 
C.Mo., 42 P.2d 692. 

Interstate Natural Gas Co. v. 
Southern California Gas Co., D.C. 
CaL, 102 P.Supp. 686. 

88, U.S.—U. a V. Lord-Mott Co.. D.C. 

Md., 67 P.Supp. 128. 

UL—^Armour Grain Co. v. U. S. Grain 
Corporation, 241 IlLApp. 382. 

87. U.S.—^Krauthoff v. EAnsas City 
Joint-Stock Land Bank of Kansas 
City, Mo., C.C.A.MO., 23 P.2d 71. 

88, U.S.—Ex parte SpurlocOc, D.C.Ha- 
waii, 66 P.Supp. 997—May Dept. 
Stores Co. v. Brown, D.C.Mo.. 60 
F.Supp. 736—Bbel v. Drum. D.C. 
Mass., 52 P.Supp. 189, motion de¬ 
nied 55 P.Supp. 186. 

Ala.—Parsons v. State, 38 So.2d 209, 
261 Ala. 467. 


Ky.—Kendall v. Belling, 175 S.'W.2d 
489,.295 Ky. 782. 

Mo.—Gaeckler v. State Social Secu¬ 
rity Commission, 155 S.W.2d 544, 
236 Ho.App. 541. 

N.Y.—Gaston v. Taylor, 9 N.B.2d 9, 
274 N.Y. 359. 

S.D.—State v. Richards, 245 N.TV. 
901, 61 S.D. 28. 

Judicial review of administrative de¬ 
cisions in general see Public Ad¬ 
ministrative Bodies and Procedure 
$ 160 et seq. 

Policy declared by administrative 
agency is subject to scrutiny of the 
courts and may not contra%'ene con¬ 
stitutional limitations. 

Pa—^Alzen v. Pennsylvania Public 
Utility Commission, 60 A.2d 443, 
163 PaSuper. 305. 

39. U.S.—^May Dept. Stores Co. v. 

Brown, D.C.Mo., 60 P.Supp. 785. 
m.—Illinois Bell Tel. Co. v. Pox. 85 
N.B.2d 43, 402 Ill. 617. 

N.Y.—^Haydon v. Proskauer, 120 N. 

Y,S.2d 322, 281 App.Div. 483. 

Tex.—^Highland Park Independent 
School Dist. V. Republic Ins. Co., 
Clv.App., 162 S.W.2d 1056, reversed 
on other grounds 171 S.'W'.2d 342, 
141 Tex. 224—^Ray v. State, Civ. 
App., 153 S.W.2d 660, error refused. 

Contractual rights 

(1) It is for the courts to deter¬ 
mine whether contractual rights or 
obligations exist as a result of the 
exercise of executive or administra¬ 
tive discretion. 

Va—Stuart v. Smith-Courtney Co., 96 
S.E. 241, 123 Va 231. 

(2) The question as to which of 
two contesting parties for a lease of 
state lands has the better right is 
judicial, and assumption of appellate 
jurisdiction thereof does not require 
the courts to assume and exercise 
administrative functions properly be¬ 
longing to the state land department. 
Ariz.—^Davls v, Campbell, 206 F. 1078, 

24 Ariz. 77. 

(3) Whether a breach of contract 
exists is a question of fact for ju¬ 
dicial determination, and not an is¬ 
sue for administrative regulatory 
control. 

N.Y.—^Bush Terminal Buildingrs Co. 
V. Bush Terminal R. Co., 47 N.Y.S. 
2d 330, affirmed 48 N.Y.S.2d 454, 
267 App.Div. 991, appeal denied 50 
N.Y.S.2d 178, 268 App.Div. 779. 
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(4) The superior court, by refusing 
to enforce contract between employer 
and union for a closed shop, because 
the contract did not in fact represent 
the will of the majority of the em¬ 
ployees, did not infringe on the ju¬ 
risdiction of the State Labor Rela¬ 
tions Commission, since it is appro¬ 
priate for a court to consider the 
question of the validity of such con¬ 
tract in determining whether it 
should be enforced. 

Mass.—R. H. White Co. v. Murphy, 38 
N.B.2d 685, 310 Mass. 510. 
Qnalifioatioii of electors 
Const, art 6 § 5, giving town clerks 
and selectmen exclusive jurisdiction 
to decide qualification of electors, 
does not oust jurisdiction of court to 
determine whether miinicipal office 
holder is a resident elector within 
requirements of charter, in view of 
additional qualification placed on 
electors by the word “resident.” 
Conn.—^Bteickett v. City of New Ha¬ 
ven, 130 A. 121, 103 Conn. 157. 
Fomishing water 

In a water company’s action 
against a city for water furnished 
for fire protection, defended on the 
ground that water was not furnished 
as required under rates fixed by pub¬ 
lic commission, the question whether 
plaintifT had furnished the service 
as prescribed, was judicial, and not 
administrative. 

N.J.—Hackensack Water Co. v. Bor¬ 
ough of Ridgefield, 115 A. 399, 96 
N.J.Law 526. 

40. Mass.—^Prescott v. Secretary of 
Commonwealth, 12 N.E.2d 462, 299 
Mass. 191—^Horton v. Attorney Gen¬ 
eral, 169 N.E. 552, 269 Mass. 503. 
In proper actions official acts of 

public officers are always open to 
scrutiny by courts. 

Cal.—Howe v. Board of Sup’rs of San 
Diego County, 5 P.2d 28, 118 Cal. 
App. 306. 

41. U.S.—Stark v. Wickard, App.D.C., 
64 S.Ct. 559, 321 U.S. 288, 88 L..Bd. 
733—^Federal Communications Com¬ 
mission V. Pottsville Broadcasting 
Co., App.D.C., 60 S.Ct. 437, 309 
U.S. 134, 84 L.Ed. 656—Federal Ra¬ 
dio Commission v. Nelson Bros. 
Bond & Mortgage Co. (Station 
WIBO), APP.D.C., 53 S.Ct. 627, 289 
U.S. 266, 77 L.Ed. 1166, 89 A.L.R. 
406, rehearing denied Federal Ra¬ 
dio Commission v. Nelson Bros. 
Bond and Mortgage Co. (Station 
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facts,rendering orders,or promulgating rules i determine whether such oflScers or bodies acted 
and regulations,^^ and may receive new evidence to ( within the scope of their authority,^6 


WIBO), 54 S.C5t. 806 , two cases, 292 
XJ.S. 613, 78 Ii.Ed. 1472, and Federal 
Radio Commission v. North Shore 
Church (Station WPCC) 64 S.Ct. 
856, 292 U.S. 613, 78 L.E<1 1472. 

Johnston v. TJ. S., C.A.Va., 175 F. 
2d 612—^Associated Industries of 
New Tork State v. Ickes, C.C.A. 2 , 
134 F.2d 694, vacated on other 
grounds 64 S.Ct. 74, 320 U.S. 707, 88 
I-.Bd. 414—Fidelity* & Deposit Co. 
of Maryland v. U. S., C.aA.Md„ 55 
F.2d 100. 

May Dept. Stores Co. v. Brown, 
D.C.MO., 60 F.Supp. 735—U. S. v. 
Ashley Bread Co., D.C.W.Va., 69 
F.Supp. 671—^Ispass v. Pyramid Mo¬ 
tor Freight Corp., D.C.N.T.. 54 F. 
Supp. 665—Wilemon v. Brown, D.C 
Tex., 51 F.Supp. 978, reversed on 
other grounds, C.C.A., Brown v. 
Wilemon, 139 F.2d 730, certiorari 
denied Wilemon v. Bowles, 64 S.Ct. 
1151. 322 U.S. 74, 88 D.Bd. 1679— 
Spang Y, Roper, D.C.Pa., 13 F.Supp. 
840, vacated on other grounds, C. 
CLA., Crossnell v. Spang, 84 F.2d 889, 
certiorari denied Spang v. Gossnell, 
57 S.Ct 283, 299 U.a 605, 81 L..Ed. 
446. 

Magruder v. Belle FPurche Valley 
Water Users' Assoa, S.D., 219 F. 
72, 133 aCA. 524. 

Ala.—^Heck v. Hall, 190 So. 280, 238 
Ala. 274. 

D.C.—^Eisentrager v. Porrestal, 174 F. 
2 d 961, 84 U.SJi.pp.D.C. 396, revers¬ 
ed on other grounds 70 S.Ct 986, 
839 U.S. 763, 94 L».Ed. 1265—Flem¬ 
ing r. Moberly Milk Products Co., 
160 F.2d 269, 82 U.S.App.D.C. 16, 
certiorari dismissed 67 S.Ct 1304, 
881 U.S. 786, 91 Xi.Bd. 1816. 

Fla.—Varholy v. Sweat, 15 So.2d 267, 
153 Fla. 571—Getzen v. Sumter 
County, 103 So. 104, 89 Fla. 45— 
Hunter v. Owens, 86 So. 839, 80 Fla. 
812—Bailey v. Van Pelt, 82 So. 789, 
78 Fla. 337, 353. 

Ind.—Dailey v. Mendenhall, 183 N.E. 
561, 98 Ind.App. 699—^Barnes v. 
Mende nh all, 183 N.E. 556, 98 Ind. 
App. 229. 

Kan.—^Butler v. Rude, 178 P.2d 261, 
162 Kan. 588—Capland v. Board of 
Dental Examiners, 87 P.2d 597, 149 
ICax) . 352. 

Md.—^Matthaei v. Housing Authority 
of Baltimore City, 9 A.2d 835, 177 
Md. 506. 

Mass.—Prescott v. Secretary of Com¬ 
monwealth, 12 N.E.2d 462, 299 Mass. 
191—Horton v. Attorney General, 
169 Nr.EL 552, 269 Mass. 508. 

Miss.—State ▼. McPhall, 180 So. 387, 
182 Miss. 860. 

Mo.—Sheehan v. First Nat. Bank, 140 
S.W-2d 1 . 346 Mo. 227. 

Nev.—State ex reL Richardson v. 
Board of Regents of University of 
Nevada, 261 P.2d 516. 


Tex.—Corpus Juris dted iu Denison 
V. State, Civ.App.. 61 S.W.2d 1017, 
error refused Denison v. State ex 
rel. Allred, 61 S.W.2d 1022, 122 Tex. 
459. 

Wis.—^United Gas, Coke & Chemical 
Workers of ALmerica, Local 18, U 
I. O., V. Wisconsin Employment Re¬ 
lations Board, 38 N.W.2d 692, 266 
Wis. 154, certiorari granted 71 S. 
Ct. 283, 340 U.S. 903, 95 L.Bd. 658. 

Xnauiry hy executive committee 
A court will stop an inquiry by an 
executive committee if committee ex¬ 
ceeds its constitutional or legal pow¬ 
ers, but court will not undertake to 
make detailed directions to commit¬ 
tee. 

N.T.—^Haydon v. Proskauer, 120 N.T. 
S.2d 322, 281 APP.D1V. 483. 

Boards of parol and pardon 
The courts In habeas corpus pro¬ 
ceedings have jurisdiction to deter- 
jmine the validity of a pardon, com¬ 
mutation, or parole as alfected by the 
question whether the granting au¬ 
thority had power to do so. 

Idaho.—^Miller v. Meredith, 8 $ P.2d 
206, 69 Idaho 385. 

N.Y.—^People ex rel. Wydro v. Hunt, 

6 N.Y.S.2d 219, 168 Misc. 691, re¬ 
versed on other grounds 12 N.Y.S.2d 
316, 267 App.Div. 910. 

Attorney general’s oertifloata un¬ 
der the initiative is open to inquiry 
respecting conformity to constitu¬ 
tion. 

Mass.—Horton v. Attorney General, 
169 N.E. 552, 269 Mass. 503. 

42 m U.S.—U. S. V. Carolina Freight 
Carriers Corp., N.C., 62 S.Ct. 722, 
316 U.S. 476, 86 L.Bd. 971—Dis- 
muke V. U. S., CLCJl., 66 S.Ct. 400, 
297 U.S. 167, 80 L.Ed. 661—^Federal 
Radio Commission v. Nelson Bros. 
Bond & Mortgage Co. (Station 
WIBO), App.D.C„ 68 S.Ct. 627, 289 
U.S. 266, 77 L.Ed. 1166, 89 A.L.R. 
406, rehearing denied Federal Ra¬ 
dio Commission v. Nelson Bros. 
Bond and Mortgage Co. (Station 
WIBO), 54 S.Ct. 856 (two cases), 
292 U.S. 613, 78 L.Ed. 1472, and 
Federal Radio Commission v. 
North Shore Church (Station 
WPCC). 54 S.Ct. 856, 292 U.S. 618, 
78 L.Ed. 1472. 

U. S. V. Corporation of Presi¬ 
dent of Church of Jesus Christ of 
Latter-Day Saints, C.C.A.Utah, 101 
F.2d 166. 

National Broadcasting Co. v. U. 
,S„ D.C.N,Y,, 44 F.Supp. 688 , re¬ 
versed on other grounds 62 S.Ct. 
1214, 316 U.S. 447, 86 L.Bd. 1686, 
and 62 S.Ct. 1194, 816 U.S. 407, 86 
LiwEd. ISS^*—'Kaname Susuki v. 
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Harris, D.C.Tex., 29 F.Supp. 4 $, 
Bayly v. U. S.. 99 CtCl. 098! 

43. U.S,—Spang v. Roper, D.aPa,, 
13 F.Supp. 840, vacated on other 
grounds, C.C.A., Gossnell v. Spang, 
84 F. 2 d 889, certiorari denied Spang 
V. Gossnell, 57 S.Ct. 233, 299 US 
606, 81 L.Ed. 446. 

N.Y.—^Royce v. Rosasco, 287 NTS 
692, 169 Misc. 236. 

Tex.—Fire Dept, of City of Port 
Worth V. City of Fort Worth, 217 
S.W.2d 664, 147 Tex. 605. 

Va.—Citizens Mutual Bldg. Ass'n v. 
Bohannon, 189 S.E. 460, 167 Va 
416—Citizens Mut. Bldg. Ass’n v. 
Edwards, 189 S.E. 463, 167 Va 399 . 
Wash.—^Morgan v. Department of So¬ 
cial Security, 127 P.2d 686 , 14 
Wash.2d 166. 

Beoall eleotioiL 

Where court of equity found that 
commissioners of the city of Miami 
had not performed their statutory 
duties with respect to the ordering 
of a recall election, court by order¬ 
ing recall election to be held la con¬ 
sonance with statutory provisions 
relating to the city of Miami ad not 
violate constitutional inhibition 
against any person properly belong¬ 
ing to the judicial department from 
exercising any powers appertaining 
to either of the other two depart¬ 
ments of the state government. 
Fla.—Williams v. Keyes,^ 186 So. 260, 
136 Fla. 769. 

44. U.S.—Walling v. McCracken 

County Peach Growers Ass’n, D. 
C.B:y., 60 F.Supp. 900. 

Cal.—^Knudsen Creamery Co. of CJaL 
V. Brock, 234 P.2d 26, 37 Cal.2d 
485. 

D.C.—Washington v. Clark, D.U, 84 
F.Supp. 964, affirmed 182 F.2d 375, 
86 U.SJLPP.D.C. 343, affirmed 71 S. 
Ct 795, 341 U.S. 923, 95 L.Bd. 1366. 
Kan.—^Butler v. Rude, 178 P.2d 261, 
162 Kan. 588. 

Ohio.—Hurst v. Haak, 55 N.B.2d 594, 
73 Ohio App. 189, appeal dismiss¬ 
ed 52 N.E.2d 864, 142 Ohio St 506. 

departmental regnlattons for 
examination and licensing of med¬ 
ical practitioners are reviewable by 
courts as to fairness, reasonableness, 
and Impartiality under Civil Admin¬ 
istrative Code 5 60, Medical Practice 
Act 

HI.—People V. McGlnley, 160 N.B. 
186, 829 m. 173. 

46. U.S.—U. S. V. International 
Freighting Corporation, D,C.N.Y., 
20 F.Supp. 857. 

Ill.—^Illinois Bell Tel, Co. v. Fox, 85 
N.B.2d 48, 402 HL 617. 
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strain^® or rectify^'^ their improper acts. Likewise, 
courts may interfere with the exercise of discre¬ 
tion by such officers, and boards if it appears that 
their action was based on misconception of law, 
or ignorance through lack of inquiry, or w^as the 
result of arbitrary will or caprice or improper in¬ 
fluence or in violation of law,^^ jjjay intervene 
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to correct or prevent acts in abuse of their discre¬ 
tion,or to protect property rights threatened by 
their WTongful acts.^® So, where their administra¬ 
tive orders are based on clear errors of law, fraud 
or mistake, they may be avoided by a direct at- 
tack.5^ The courts may set aside Ae findings of 
an administrative agency if they are contrary to 


40 , XJ.S.—Nelson v. Secretary of Ag¬ 
riculture, C.C.A.7, 133 F.2d 463. 
N.T.—^Haydon v. Proskauer, 120 N. 

T.S.2d 322, 281 App.Div. 483. 

—John P. Jelke Co. v. Hill, 242 
N.W. 676, 208 Wis. 650. 

47 . Conn.—State Water Commission 
V. City of Norwich, 107 A.2d 270, 
141 Conn. 442. 

Miss.—State v. McPhail, 180 So. 387, 
182 Miss. 360. 

Wash.—^De Stoop v. Department of 
Ltabor and Industries of Washing¬ 
ton, 84 P.2d 706, 197 Wash. 140. 

federal courts should function, not 
to forestall or accelerate executive 
action, but to correct wrongs result¬ 
ing from extra-legal or unfair exer¬ 
cise of federal executive power, 
TJ.S.—Mara v. U. S., D.C.N.Y., 64 P. 
2d 397. 

Appropriations by oonnty oonmiis- 
sioners for expenses of visiting judg¬ 
es, may be nullified by a court where 
they show on their face that they 
are not intended for expenses, but 
are made to unlawfully increase 
compensation. In circumvention of 
law. 

IIL—Cummings v. Smith, 13 N.£.2d 
69. 368 Ill. 94. 

48. TJ.S.—^Dismuke v. U. S., CtCL, 
66 S.Ct. 400, 237 U.S. 167, 80 Xi.Ed. 
561. 

Johnston v. U. S., C.A.Va, 175 F. 
2d 612—U. S. V, Corporation of 
President of Church of Jesus 
Christ of Latter-Day Saints, C.C. 
A-Utah, 101 P.2d 156. 

State of Wyoming v. Pranke, D. 
CWyo., 58 P.Supp. 890—Prahn v. 
Tennessee Valley Authority, D.C. 
Ala., 41 P.Supp. 83—Blaname Su- 
suki V. Harris, D.C.Tex., 29 P. 
Supp. 46—^Application of Texas Co. 
D.C.I11., 27 P.Supp. 847. 

Bayly v. U. S., 99 Ct.Cl. 598. 

Ala.—^Marcet v. Board of Plumbers 
Examination and Hegistration of 
Ala., 29 So.2d 333, 249 Ala. 48. 
Ark.—Field v. Hall, 148 S.W. 2 d 667, 
201 Ark. 77. 

D.C.—United Air Lines v. Civil Aero¬ 
nautics Board, 165 P.2d 169, 81 U.S. 
App.D.C. 89. 

Pla.—Willis V. Hathaway, 117 So. 89, 
95 Pla. 608. 

Ind.—City of Elkhart v. Minser, 5 
N.B.2d 501, 211 Ind. 20. 

Kan.—Capland v. Board of Dental 
Examiners, 87 P.2d 597. 149 Kan. 
852. 


Mass.—^Kelley v. School Committee 
of Watertown, 111 N.E.2d 749, 330 
Mass. 150. 

Mich.—^In re Manufacturer's Freight 
Forwarding Co., 292 N.W. 678, 294 
Mich. 57. 

Mo.—^Hewlett V. Social Security Com¬ 
mission, 149 S.W.2d 806, 347 Mo. 
784. 

Gaeckler v. State Social Security 
Commission, 155 S.W.2d 544, 236 
Mo.App. 641. 

N.J.—Grenewica v. Ligham, 111 A. 

2d 293, 34 N.J.Super. 1. 

N.T.—Prishein v. Heavy, 33 N.Y.S.2d 
894, 263 App.Div. 490, affirmed 45 
N.B.2d 921, 289 N.Y. 712. 

Dobess Realty Corp. v. Magld, 
61 N.Y.S.2d 824, 186 Misc. 226— 
Marburg v. Cole, 23 N.Y.S.2d 501, 
175 Mlsc. 308, modified on other 
grounds 26 N.Y.S.2a 77, 261 App. 
Div. 824, reversed on other grrounds 
36 N.E.2d 113, 286 N.Y. 202, 136 
A.L.R. 784—Cowen v. Reavy, 12 N. 
Y.S.2d 830, 171 Misc. 266, deter¬ 
mination confirmed 17 N.Y.S.2d 519, 
258 App.Div. 994, modified on other 
grounds 28 N.E.2d 390, 283 N.Y. 
232, motion denied 29 N.E.2d 670, 
284 N.Y. 596—^Ryan v. Pinegan, 2 
N.T,S.2d 10, 166 Misc. 648, affirm¬ 
ed 1 N.Y.S.2d 643, 253 App.Div. 713. 
Ohio.—Snook-Velth Lumber Co. v. 

Tax Commission, 7 Ohio Supp. 180. 
Pa—^Downing v. School Dish of City 
of Erie, Lumbermen's Mut. Ins. Co. 
of Mansfield, Ohio, Interveners, 61 
A.2d 133, 860 Pa 29. 

S.C.—South Carolina Elec. & Gas Co. 
V. South Carolina Public Service 
Authority, 54 S.B.2d 777, 215 S.a 
193. 

Tex.—Highland Park Independent 
School Dish v. Republic Ina Co., 
Civ.App., 162 S.W.2d 1056, revers¬ 
ed on other grounds Republic Ins. 
Co. V. Highland Park Independent 
School Dish, 171 S.W.2d 342, 141 
Tex. 224. 

Wash.—Petitt v. Riverside Irr. Dish, 
247 P. 1030, 140 Wash. 6. 

In reviewing administrative Ois- 
cretion of officials, court should give 
due consideration to matters that 
were or should have been considered 
by them in exercising discretionary 
authority. 

Pla.—Getzen v. Sumter County, 103 
So. 104, 89 Fla 45. 

U.S.—Johnston v. U. S., C.A.Va, 
175 P.2a 612. 

Application of Texas Co., D.C.I11., 
27 P.Supp. 847. 
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Ill.—^People ex rel. Carr v. Chicago 
& N. W. R Co., 152 N.B. 676, 322 
Ill. 150. 

Ky.—^Dorman v. Dell, 62 S.W.2d 892, 
245 Ky. 34. 

N.Y.—Columbia Yacht Club v. Moses, 
272 N.Y.S, 563, 151 Misc. 830. 

Pa.—^Breinig v. Allegheny County, 2 
A.2d 842. 332 Pa 474. 

Commonwealth ex rel. Truscott 

V. Lawrence, 103 P.L.J. 119. 

50. U.S.—Fallbrook Public Utility 
Dish V. U. S. Dish Court, South¬ 
ern Dish of Cal., Southern Divi¬ 
sion, C.A.9, 202 P.2d 942—Ameri¬ 
can Agr. Chemical Co, v. Moore, 
D.C.Ala, 17 P.2d 196. 

Bate-making powers. 

(1) The judicial power over rates 
is confined to the determination of 
whether a given rate is a reason¬ 
able rate. 

Pla—Miami Bridge Co. v. Miami 
Beach Ry. Co., 12 So.2d 438, 152 
Pla 458. 

(2) The rate made by an adminis¬ 
trative body may be set aside by the 
courts if such rate is found unrea¬ 
sonable and unjust either to the util¬ 
ities themselves or to the public. 
Fla—^Miami Bridge Co. v. Miami 

Beach Ry. Co., 12 So.2d 438, 152 
Pla 468. 

(3) Court decree providing that 
telephone company could temporari¬ 
ly collect rates applied for pending 
further consideration by commission 
of evidence transmitted to commis¬ 
sion by courh and that such addi¬ 
tional rates were to be held in trust 
pending final determination of rates, 
was proper exercise of general equi¬ 
ty jurisdiction to protect company 
from confiscatory rates during peri¬ 
od before commission considered evi¬ 
dence transmitted to it, and was not 
usurpation of commission's legisla¬ 
tive function of rate making. 
Mich.—General Tel. Co. of Mich. v. 

Michigan Public Service Commis¬ 
sion, 67 N.W.2d 882, 341 Mich. 620. 

(4) Judicial review of orders of 
public utilities commissions in gen¬ 
eral see Public Utilities SS 64-67. 

51. U.S.—^Nagle v. O'Connor. C.O.A. 
Pa., 88 P.2d 936, reversed on other 
grounds 58 S.Ot. 687, 303 U.S. 582, 
82 LuEd. 999—Tobias v. O'Connor, 
C.C«APa., 88 P.2d 936, reversed on 
other grounds 58 S.Ct. 687, 303 U.S. 
532, 82 L.Ed. 999. 

IlL—People ex reL Bveland v. Har* 
rell, 87 N.E.2d 765, 404 HL 8L 
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the manifest weight of the evidence,^^*® but the 
judicial function is exhausted when there is found 
to be a rational basis for the conclusions approved 
by an administrative body.51‘10 

Furthermore, where duties purely ministerial in 
character are imposed on executive officers and 
they refuse to act, or attempt to act in violation of 
law, they may be compelled to act, or restrained 
from acting, by the courts, at the suit of one who 
is injured in his person or property.52 The exercise 
of some authority, discretion, or judgment may be 
incident or necessary to the performance even of 
ministerial duties; but such authority discretion, or 
judgment is subject to judicial review, ^3 and a 
court may require an officer to act in good faith 
under the circumstances,although it is not the 
function of a court to advise or direct public officials 
in the performance of their duty, except when di¬ 
rectly involved in a pending proceeding.55 When a 
statute confers on a board or other authority the 
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right to do or not to do a thing, without using words 
indicating that the board is required to exerdsc 
discretion, it is conclusive on the courts, unless 
it clearly appears that the act done or refused to 
be done was unreasonable, arbitrary, and perni¬ 
cious.® 5.6 If a reasonable doubt exists as to the 
question of discretion or want of it, the courts will 
hesitate to interfere, preferring rather to extend the 
benefit of the doubt in favor of the officers or 
bodies.®®*^® 

§ 157. - Governor 

In preserving the separation of power between the 
various departments of the government, the courts will 
not interfere with the governor of a state in the consti¬ 
tutional exercise of his discretionary executive powers 
and duties. 

The governor, as the chief executive officer of a 
state, is vested with the largest measure of ex¬ 
ecutive discretion in the exercise of which he may 
not be controlled by the courts,®® and, under same 


51.5 U.S.—^U. S. V. Corporation of 
President of Church of Jesus 
Christ of Latter-Day Saints, C.C.A. 
Utah. 101 P.2d 166. 

HI.—^Harrison v. Civil Service Com¬ 
mission of City of Chicago, 115 N. 
B.2d 621, 1 IlL2d 137. 

Mich.—^In re Manufacturer's Freight 
Forwarding Co., 292 N.W. 678, 294 
Mich. 57. 

PetermliiatioiL of fact 

Fact that challenged decision of 
an administrative agency is legisla¬ 
tive in character does not preclude 
a judicial review of such decision 
since it is enough for purpose of 
judicial review if decision of the 
commission authoritatively deter¬ 
mines the existence of a fact that 
at once sets in execution some sanc¬ 
tion though the decision Itself be 
not in form a command. 

U.S.—^N’ational Broadcasting Co. v. 

U. S., D.C.Nr.T., 44 P.Supp. 688, re¬ 
versed on other grounds 62 S.Ct. 
1214, 316 U.S. 447, 86 L.Bd. 1586 
and Columbia Broadcasting System 

V. U. S.. 62 S.Ct. 1194, 316 U.S. 
407, 86 L.Ed. 1663. 

51.10 U.S,—Hanna Furnace Corp. v. 
U. S., D.C.N.Y., 53 F.Supp. 341, 
affirmed 66 S.Ct. 41, 323 U.S. 667, 
89 L.B<L 543, rehearing denied 65 
S.Ct. 112, 323 U.S. 813, 89 L.Ed. 
647. 

Poweir to review 

A. court can compel administrative 
officers to hear all, view all, consider 
all, and then decide, but cannot com¬ 
pel them to decide in a certain way 
unless the power to review their ac¬ 
tions is vested in court by legisla¬ 
ture. 

Mont.—State ex rel. Peterson v. Dis¬ 
trict Court of Ninth Judicial Dist. 


in and for Teton County, 86 P.2d 
403, 107 Mont. 482. 

52. U.S.—^EUimpton, Jr., & Co., v. U. 
S., 14 Ct.Cust.App. 350, affirmed 
J. W. Hampton, Jr., & Co. v. U. S., 
48 S.Ct. 348, 276 U.S. 394, 72 L.Bd. 
624. 

D.a—I>ow V. Ickes, 123 F.2d 909, 74 
APP.D.C. 319, followed in Gilbert 
V. Ickes, 123 P.2d 917, 74 App.D.C. 
327, certiorari denied 62 S.Ct. 639, 
315 U.S. 807, 86 L.Bd. 1206, rehear¬ 
ing denied 62 S.Ct. 912, 315 U.S. 830, 
$6 L.Ed. 1224. 

HI.—^People ex reL White v. Hurley, 
117 N.B.2d 862, 1 IllA.pp.2d 442. 
Minn.—State ex rel. Decker v. Mon-. 

tague, 262 N.W. 684, 196 Minn. 278. 
Mo.—State ex rel. Johnson v. Began, 
76 S.W.2d 736. 229 Mo.App. 237. 

12 C.J. p 895 note 19. 

President 

Whether president's action accords 
with injunctions, restrictions, limi¬ 
tations, and conditions imposed by 
“flexible tarifC" provision is within 
power of judiciary to determine. 
U.S.—Hampton, Jr., & Co. v. U. S., 14 
Ct-CustApp. 860, affirmed J. W. 
Hampton, Jr, & Co. v. U. S., 48 S. 
Ct. 348, 276 U.S. 894, 72 L.Ed. 624. 

53. Fla.—Bailey v. Vem Pelt, 82 So. 
789, 78 Fla 337, 363. 

12 C.J. p 895 note 21. 

Duties of state employees 
The court may not prescribe du¬ 
ties of state employees not tmder 
its direct supervision, but may de¬ 
termine only whether their duties, 
prescribed by designated authorities, 
have been performed. 

Ky.—Commonwealth ex reL Harper 
V. Graham, 194 S.W.2d 377, 302 Ky. 
192. 


54. Pa—Commonwealth ex rel. Kel¬ 
ley V. Pommer, 199 A 486, 830 Pa 
421. 

55. N.T.—Welllng v. Buck. 53 N.Y. 
S.2d 281, 184 Misc. 822—Village of 
Fleischmanns v. Hyman, 298 N.Y. 
S. 564, 164 Misc. 175. 

65.6 Ky.—^Board of Trustees of 
Bromley Independent School Dist 
No. 38 y. State Board of Educa¬ 
tion, 106 S.W.2d 986, 269 Ky. 26S. 

55.10 Ill.—^Investors Syndicate of 
America v. Hughes, 88 N.E.2d 754, 
378 Ill. 413. 

50. Ala—^Dennis v. Prather, 103 So. 
59, 212 Ala 449. 

Fla—State ex rel. Axleroad v. Cone, 
188 So. 93, 137 Fla 496—State ex 
reL Hatton v. Joughin, 145 So. 174, 
107 Fla 850. 

Minn.—^In re Mason, 181 N.W. 570, 
147 Minn. 383. 

Miss.—State v. McPhail, 180 So. 387, 
182 Miss. 360. 

N.M.—State ex rel. Charlton v. 
French, 99 P.2d 716, 44 N.M. 169. 

N.Y.—^People ex rel. Woloshin v. 
Warden of City Prison, Queens 
County, 96 N.Y.S.2d 370, 197 Misc. 
609—-Vanilla v. Moran, 67 N.Y.S. 
2d 833, 188 Misc. 326, affirmed 70 
N.Y.S.2d 681, 272 App.Div. 859, ap¬ 
peal denied 72 N.Y.S.2d 420, 272 
App.Div. 971, appeal dismissed 76 
N.B.2d 266, 257 N.Y. 593, affirmed 
83 N.B.2d 696. 298 N.Y. 796—Don¬ 
nelly V. Boosevelt, 259 N.Y.S. 866, 
144 Misc. 525. 

People ex rel. Tyrian v. Adam, 
Sup., 74 N.Y.S.2d 67. 

OkL—Corpus Juris gnoted in Bynum 
V. Strain, 218 P. 883, 889, 96 OkL 
45. 

Or.—Putnam v. Norblad, 298 P. 940, 
134 Or. 433. 
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constitutions, the courts may advise him concerning 
his duty with respect to his executive powers and 
duties only when requested by him.56*5 Thus, the 
discretion of the governor is absolute and free from 
judicial control in determining, under constitutional 
authority, whether occasion exists for an extra ses¬ 
sion of the legislature,or in determining the 
character of the legislation to be considered there¬ 
at in declaring the existence of and quelling in¬ 
surrections,disturbances and lawless resistance to 
authority,®® or calling out the militia for this pur¬ 
pose,®^ or designating officers for its command ;®2 
in calling an election;®® withholding approval of a 
bond;®^ refusing to issue a commission;®® ad¬ 
ministering the use of state funds in accordance 
with a legislative appropriation;®® or in declaring 
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the existence of an emergency such as to give im¬ 
mediate effect to a statute,®*^ 

However, when a governor’s acts exceed the au¬ 
thority given him by the constitution and statutes 
and are injurious to the rights of citizens, they are 
open to inquiiy^ and control by the courts,®® and he 
is subject to judicial process.®® This is true re¬ 
garding his conduct in calling out the militia and 
in deciding whether an exigency exists such as to 
authorize such action;"^® or in declaring that an 
emergency exists requiring that a statute take ef¬ 
fect forthwith or in ordering the suppression 
of an issue of a paper having some circulation in 
territory under martial law, and tending to incite 
further disturbance.*^® 


Pa.—Commonwealth v. Snyder, 104 
A. 494, 261 Pa. 67. 

Tex.—^Ex parte Pitt, 206 S.W,2d 
696, 151 Tex-Cr.R. 219—^Ex parte 
Ferdin, 183 S.W.2d 466. 147 Tex. 
Cr.R. 690. 

Va.—Atlantic & Danville Ry. Co. v. 

Hooker, 74 S.B.2d 270, 194 Va. 496. 
12 C.J. p 896 note 22. 

Courts have no power over fifovexiu 
or^B person, and cannot commit him 
for disobedience of Judicial process. 
N.Y.—^Donnelly v. Roosevelt, 269 N. 
Y.S. 356, 144 Misc. 526. 

Ck>ttrt will not issue Jndioial proc¬ 
ess to srovernor except in case of 
magmitude where his action conflicts 
with constitution. 

Pa.—Hardinff v. Pinchot, 169 A. 16, 
306 Pa. 139. 

Action for damaeres 
Court is without authority to en¬ 
tertain action against former gov¬ 
ernor for damages for failing or re¬ 
fusing to issue commission to an in¬ 
dividual elected to an office. 

Mo.—State ex rel. Major v. Shields, 
198 S.W. 1105, 272 Mo. 842, UR-A. 
1918B 968. 

•66A Pla.—State ex rel. Axleroad v. 
Cone. 188 So. 98, 137 Fla. 496. 

57. U.S.—^Utah Power & Light Co. 

V. Pfost. D.aidaho, 62 P.2d 226. 
Idaho.—Diefendorf v. Gallet, 10 P.2d 
307, 51 Idaho 619. 

12 C.J. p 895 note 23. 

68. U.S.—Utah Power & Light Co. 
V. Pfost. D.aidaho, 62 P.2d 226. 

59. S.C.—^Hearon v. Oalus, 183 S.E. 
13, 178 S.a 881. 

50. N.M.—State ex reL Roberts v. 
Swope. 28 P.2d 4, 38 N.M.. 63. 

61. U.S.—Cox V. McNutt, D.C.Ind., 
12 F.Supp. 356. 

Ky.—^Begley v, Louisville Times Co„ 
115 S.W.2d 346, 272 Ky. 806. 

12 CJ. p 896 note 24. 


PresnznptlQn of necessity 
When acting within the power 
vested in him, the governor is sole 
Judge of facts that may seem to de¬ 
mand the aid and assistance of mili¬ 
tary forces of the state, there being 
a presumption that he will not exer¬ 
cise such power unless it becomes 
necessary. 

N.M.—State ex reL Charlton v. 
French, 99 P.2d 716, 44 N.M. 169. 

62. Minn.—State v. Harrison, 26 N. 
W. 729, 34 Minn. 526. 

63. Minn.—State v. District Court In 
and for Ramsey County, 194 N.W. 
630, 156 Minn. 270. 

64. Miss.—^American Book Co. v. 
Vandiver, 178 So. 598, 181 Miss. 
618. 

65- Mo.—State ex reL Major v. 
Shields, 198 S.W. 1106, 272 Mo. 342. 
L.R.A.1918B 968. 

66 . Utah.—Chez ex rel. Weber Col¬ 
lege V. Utah State Bldg. Commis¬ 
sion, 74 P.2d 687, 93 Utah 538. 

67. Ky.—Commonwealth ex reL 

Meredith v. Johnson, 166 S.'W.2d 
409, 292 Ky. 288. 

Mass.—^Prescott v. Secretary of Com¬ 
monwealth, 12 N.B.2d 462, 299 
Mass. 191. 

Okl.—Cope V, Childers, 170 P.2d 210, 
197 Okl. 176—Holt v. Childers, 168 
P.2d 890, 197 Okl. 4. 

68 . Ky.—Commonwealth ex rel. 

Meredith v. Johnson, 166 S.W.2d 
409, 292 Ky. 288. 

Miss.—State v. McPhail, 180 So. 387, 
182 Miss. 360. 

S.C.—^Hearon v. Calus, 183 S.E. 18, 
178 S.C, 381. 

•Qtah.—^Taylor v. Lee, 226 P.2d 631, 
119 Utah 302. 

69. Pa.—^Harding v. Pinchot, 169 A. 
16, 806 Pa. 139. 

70. U.S.—Constantin v. Smith, D.C. 
Tex., 57 F.2d 227, appeal dismiss¬ 
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ed Sterling v. Constantin, 53 S.Ct. 
190, 287 U.S. 378, 77 L.Ed. 375. 

U. S. V. Phillips, D.C.Okl., 33 
F.Supp. 261, vacated on other 
grrounds Phillips v. U. S., 61 S.Ct. 
480, 312 U.S. 246, 86 L.Ed. 800— 
Powers Mercantile Co. v. Olson, 
D.C.Minn., 7 F.Supp. 865. 

Miss.—State v. McPhail, 180 So. 387, 
182 Miss. 860. 

To remove highway oomaoissioiiera 

State highway commissioners 
charged by governor with declining 
to vacate their offices at governor's 
order were entitled to have question 
thus made by governor decided by 
courts, and hence governor's at¬ 
tempting to substitute other com¬ 
missioners, and calling out militia 
and proclaiming existence of insur¬ 
rection in connection with highway 
department was unauthorized. 

S.O.—^Hearon v. Calus, 183 S.E. 13, 
178 S.C. 381. 

71. Mass.—^Prescott v. Secretary of 
Commonwealth, 12 N.E.2d 462, 299 
Mass. 191. 

Xa tiling statemeiLt 

Whether the governor's act in fil¬ 
ing with the secretary of the com¬ 
monwealth a statement that the im¬ 
mediate preservation of public peace, 
health, safety, and convenience re¬ 
quired that act repealing the law 
providing for party primaries and 
pre-primary conventions of political 
parties should take effect as an emer¬ 
gency law, conformed to constitu¬ 
tional requirements, and question of 
effect of his act in filing such state¬ 
ment, were matters for Judicial de¬ 
termination. 

Mass.—^Prescott v. Secretary of Com¬ 
monwealth, supra. 

72. S.a —Corpus Juris quoted la 
Hearon v. CaJua, 183 S.E. 18, 21, 
178 S.C. 381. 

W.Va.—^Hatfield v, Graham, 81 SJS5. 
533, 73 W.Va. 769, L.RA.1915A 
175. 
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Also, it has been held that a governor is subject Granting reprieves and pardons. The authority 
to judicial control in the performance of purely vested in governors to pardon or reprieve,'^'? qj. 

ministerial duties,although there is authority to mute sentences,^8 or to grant^® or revoke^o paroles 

the effect that the courts will not distinguish be- is not subject to judicial revision or control. The 

tween executive and ministerial acts, and that un- judiciary may, however, inquire as to the power of 

der no circumstances wdll the courts issue process the particular executive officer to grant^i or to re- 

against a governor to compel or to enjoin any official voke82 a pardon, and a court of equity may set 

action.^^ Furthermore, the rules against judicial aside a pardon obtained by fraud.83 Also, appellate 

control of a governor’s acts do not prevent courts courts do not encroach on a governor’s power to 

from inquiring into the validity of an act of a pardon or commute, in modifying a judgment by 

governor on which the rights of third persons de- reducing the punishment in the furtherance of jus- 

pend, in a suit between such persons,or from re- tice,^^ and the exercise by the courts of the power 

viewing his decisions or determinations which are of suspending sentence does not constitute an in- 

essentially judicial in character 76 vasion of the power of the executive to grant re- 


73. Ind.—Ellinarham v. Dye, 99 N.E. 
1, 178 Ind. 336, Ann.Cas.l915C 200. 

Mont.—State v. Smith, 57 P. 449, 23 
Mont. 44. 

74. Mich.—^People v. Governor, 29 
Mich. 320, 18 Am.R. 89. 

75. Mo.—State ex Inf. Barrett ex 
rel. Bradshaw v. Hedrick, 241 S.W. 
402, 294 Mo. 21. 

76. Ala.—^Dennis v. Prather, 103 So. 
59, 212 Ala. 449. 

77. Ala.—Smith v. State, 189 So. 
86, 2S AUlApp. 506. 

Pla.—Ex parte Hyde. 192 So. 159, 
140 Fla. 494. 

Iowa.—Slater v. Olson, 299 N.W. 

879, 280 Iowa 1005. 

Ky.—Adkins v. Commonwealth, 23 
S.W.2d 277, 232 Ky. 812—Jackson 
V. Bose, 3 S.W.2d 641, 223 Ky. 285. 
Miss.—Pope V. Wiggins, 69 So.2d 
913. 

N.T.—^People v. Larkman, 64 N.T.S. 

2 d 277, 187 Misa 135. 

Texm.—State ex reL Howe v. Con¬ 
nors, 61 S.W'.2d 471, 166 Tenn. 393. 
12 C.J. p 896 note 30—46 C,J. p 
1189 note 18. 

Sn'bseq.ueat convletioiL of an offense 
The rule that an accused who pre- 
^-iously has been convicted of felony 
or gross misdemeanor cannot in the 
discretion of the trial court receive 
a suspended sentence or he placed 
on probation on subsequent convic¬ 
tion of an offense even thou^rh ac¬ 
cused received unconditional execu¬ 
tive pardon while servin^T sentence 
for the drst, offense does not consti¬ 
tute an invasion of paxdoning^ power 
of the governor. 

Wash.—State v. Cullen, 127 P.2d 257, 
14 Wash.2d 105. 

CteantliLir none prosequi 
The action of an attorney greneral 
in reoommendingr a nolle prosequi 
upon ground that defend€mt had 
served in the army since the filing 
of the presentment, and had been 
honorably ■ discharged, and the ac¬ 
tion of the court In granting the 
noUe prosequi was an attempt to 
exercise pardoning power, vested in 
the governor. 


Tenn.—State v. Costen, 213 S.W. 910, 
141 Tenn. 539. 

Belease for taming state’s evidence 

Defendant convicted of possession 
of liquor for sale could not be re¬ 
leased on habeas corpus because of 
his self-incriminating testimony giv¬ 
en In prosecution of another subse¬ 
quent to defendant's conviction, 
since such release would be usurpa¬ 
tion of governor's pardoning power. 
Tex.—Ex parte Miers, 64 S.W.2d 778, 
124 Tex.Cr. 592. 

Motives or reasons of the gover. 
nor in granting a pardon or reprieve 
may not be inquired into by the 
courts. 

Kan.—Jamison v. Flanner, 228 P. 82, 
116 Kan. 624, 35 A.D.B. 978. 

S.C.—State V. Harrison, 116 S.B. 746, 
122 S.a 628. 

78. Fla.—^Baker v. State, 188 So. 
634, 137 Fla. 27. 

Mich.-People v. Freleigh, 54 N.W.2d 
599, 884 Mich. 74. 

N.Y.—^People ex rel. Spillman v. Wil¬ 
son, 268 N.Y.S. 353, 236 App.Div. 
201 . 

Vanilla v. Moran, 67 Br.Y.S.2d 
883, 188 Misc, 825, affirmed 70 N.Y. 
S.2d 631, 272 App.Div. 859, appeal 
denied 72 N.Y.S.2d 420, 272 App. 
Div. 971, appeal dismissed 76 N.B. 
2d 266, 257 N.Y. 693, affirmed 83 
N.B.2d 696, 298 N.Y. 796—People 
v. Larkman, 64 N.Y.S.2d 277, 187 
Misc. 135. 

Abruzzo V. Moore, Sup., 33 N.Y. 
S.2d 23. 

79. Ky.—Jackson v. Rose, 3 S.W.2d 
641, 228 Ky. 285. 

Mo.—^Llme v. Blagg, 181 S.W.2d 588, 
845 Mo. 1, 

Conditional release 

(1) Courts will not interfere with 
governor’s discretion to grant condi¬ 
tional release, but it cannot be util¬ 
ized to extend imprisonment. 

N.Y.—People ex rel. Sabatino v. Jen¬ 
nings, 228 N.Y.S. 124, 221 App.Div. 
418, motion denied 159 N.E. 648, 
246 N.Y. 640. and affirmed 59 N.B, 
677, 246 N.Y. 624. 
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(2) The exercise of the governor’s 
discretion and power to grant com¬ 
mutations unless Illegal or impossi¬ 
ble conditions are attached is not 
subject to judicial review or an ex¬ 
amination to determine whether he 
acted under a statute or otherwise 
N.Y.—Vanilla v. Moran, 70 N.Y.S.2d 
631, 272 App.Div. 869, appeal de¬ 
nied 72 N.Y.S.2d 420, 272 App.Div. 
971, appeal dismissed 75 N.E.2d 265, 
297 N.Y. 693. 

80. Mo.—^Llme v. Blagg, 181 S.W.2d 
583, 345 Mo. 1. 

Neb.—-Owen v. Smith. 181 N.W. 914, 
89 Neb. 596. 

N.T.—Vanilla v. Moran, 67 N.Y.S.2d 
833, 188 Mlsa 325, affirmed 70 N. 
y.S.2d 631, 272 App.Div. 869, appeal 
denied 72 N.Y.S.2d 420, 272 App. 
Div. 971, appeal dismissed 76 N.B. 
2d 265, 257 N.Y. 593, affirmed 88 
N.B.2d 696. 298 N.Y. 796. 

Okl.—^Bx parte Edwards, 146 P.2d 
311. 78 Okl.Cr. 218. 

Conditloiial pardon 
Court is without jurisdiction to 
review governor’s action in ordering 
conditionally pardoned convict to be 
taken into custody to serve out re¬ 
mainder of term for breach of con¬ 
dition of pardon. 

Tenn.—State ex reL Bowe v. Con¬ 
nors, 61 S.W.2d 471, 166 Term. 393. 

81. K an.—Jamison v. Flanner, 228 
P. 82, 116 Kan. 624, 35 A.L.R. 973. 

Okl.—Ex parte Crump, 186 P. 423, 19 
OkLCr. 183, 47 Li.RjL.N.S., 1036. 

82. Tex.—^Ex parte Bice* 162 S.W. 
891, 72 Tex.Cr. 687. 

83- lowsL—^Rathbun v. Baumel, 191 
N.W. 297, 196 Iowa 1233, 30 AL.B. 
216. 

K a n .—Jamison v. Flanner, 228 P. 

82, 116 Kan. 624, 35 A.L.B. 973. 
Ky.—Adkins v. Commonwealth, 23 S. 
W.2d 277, 232 Ky. 312. 

84. Okl.—Tah Da Quah v. State, 70 
P.2d 818, 62 6kl.Cr. ISfl^Harry v. 
State, 58 P.2d 340, 59 OkLCr. 302. 
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prieves, commutations,and pardons.^® However, 
there is authority to the effect that a governor’s 
pardoning power is encroached on by the courts 
where they conditionally^^ or indefinitely88 suspend 
the execution of a sentence, or where, acting be¬ 
yond their statutory authority after sentence has 
been pronounced, they suspend the execution there¬ 
of and reduce the punishment,*^ or grant a new 
trial, postpone the cause, and release defendant on 
probation.*® 

Reinstatement of officer. Courts may not inquire 
into the factual basis for reinstatement of an officer 
previously suspended by the governor, any more 
than the courts may inquire as to the sufficiency of 
the evidence for suspension.*®-^ 


§ 158. -Mandamus, Injunction, Prohibi¬ 

tion, and Certiorari 

As a general rule, courts will not interfere with ex¬ 
ecutive officers or boards by prerogative writs unless 
they are acting illegally or ministerially. 

It is a rule of general application that a court 
vrill not by means of an extraordinary remedy 
or prerogative writ such as mandamus, injunction, 
prohibition or certiorari, interfere with or control 
executive and administrative officers or boards in 
the exercise of their discretion;®^ but a court may, 
through writs or remedies of this character, con¬ 
trol such officers or boards where they are acting 
illegally,®2 or where their acts are of a ministerial 


85. Miss.—Gabriel v. Brame, 28 So. 

2d 581, 200 Miss. 767. 

N’.D.—^Matter of Hart, 149 N.W. 668, 
29 N.D. 88, 1..R.A.1915C 1169. 

12 C.J. P 896 note 84. 

88. Miss.—Gabriel v. Brame, 28 So. 

2d 581, 200 Miss. 767. 

KH.—Couture v. Brown, 135 A. 680, 
82 N.H 459. 

87. Mont.—^Bx parte Sheehan, 49 P. 
2d 438, 100 Mont. 244. 

88. Ala.—Yinson v. State, 79 So. 
316, 16 Ala.App. 536. 

16 C.J. p 1286 note 11. 

89. Mont.—State v. District Court 
of Fifth Judicial Dist., in and for 
Madison County, 218 P. 668, 68 
Mont. 309. 

aa BL—^People v. Dubose, IS N.E.2d 
87, 293 I11A.PP. 498. 

9a5 Fla.—State ex reL Kelly v. Sul¬ 
livan, 52 So.2d 422. 

91. ur.S. —^rational Broadcastin^r Co. 
V. U. S., N.T., 63 act. 997, 319 U.S. 
190, 87 L..Ed. 1844. 

Hudspeth Coimty Conservation 
and Reclamation Dist. No. 1 v. 
Bobbins, CJLTex., 213 F.2d 426, 
certiorari denied 75 S.Ct. 66, 348 

U. S. 833, 99 X4.Bd« — —Ainsworth 

V. Barn Ballroom Co., C.C.A.Va., 
157 F.2d 97. 

Hirsh V. Adair, D.C.Pa., 118 F. 
Supp. 116—Farrell v. Moomau, D.C. 
Cal., 85 F.Supp. 125. 

Ala.—State ex reL Steele v. Board 
of Ed. of FairUeld, 40 So.2d 689, 
252 AJa. 254. 

Colo.—^People ex rel. Dunbar v. Dis¬ 
trict Court of City and County of 
Denver, 268 P.2d 1098. 
m.—Sloan V. . Hawkins, 86 N.B,2d 
117, 337 nLApp. 346. 

Ind.—State ex reL Evansville City 
Coach Lines v. Rawlings, 99 N.H 
2d 597, 229 Ind. 552. 

Md.—Gianforte v. Board of License 
Com'rs for Baltimore City, 68 A. 
2d 902, 190 Md. 492—Heaps v. Cobb, 
45 A.2d 73, 135 Md. 372. 


Mass.—^Ames v. Attorney General, 
124 N.E.2d 511. 

Mich.—Washington Agency v. Forbes, 
i 16 N.W,2d 121, 309 Mich. 683. 
Minn.—State ex rel. Kinsella v. Eber- 
hart, 133 N.W. 857, 116 Minn. 313, 
39 LuHA.,N.S,. 788, Ann.Cas.l913B 
785. 

N.J.—Gallena v. Scott, 94 A.2d 312, 
11 N.J. 231. 

N.Y.—^Public Service Commission v. 
Norton, 109 N.B.2d 705, 304 N.T. 
522. 

Hines v. State Board of Parole, 
46 N.Y.S.2d 569, 181 Misc. 280, af¬ 
firmed 46 N.Y.S.2d 572, 26T App. 
Div. 881, appeal denied 47 N.Y.S. 
2d 599, 267 App.Div. 910, affirmed 
56 N.B.2d 572, 293 N.Y. 254—Bronx 
Chamber of Commerce v. Fullen, 21 
N.Y.S.2d 474, 174 Misc. 524. 

Ohio.—City of Wapakoneta v. Help- 
ling, 19 N.B,2d 772, 135 Ohio St. 98. 
Tex.—Short v. T. Carter & Bro., 

126 S.W.2d 953, 133 Tex. 202, ap¬ 
peal dismissed VT. T. Carter & 
Bro. v. Short, 60 S.Ct. 140, 308 
U.S. 518, 84 L.Ed. 438—State v. 
Ferguson, 125 S.W.2d 272, 133 Tex, 
60. 

Turner v. Bennett, CivA.pp., 108 
S.W.2d 967. 

Wash.—State ex rel. Lemon v. Lang- 
lie, 273 P.2d 464, 45 Wash.2d 82. 

Governor 

The district court, of the United 
States, at. suit of a taxpayer and 
citizen of the .state of Ohio and the 
United States, joining as plaintiffs 
all citizens of the United States, has 
no power to enjoin the governor of 
Ohio from transmitting to the gen¬ 
eral assembly state for rati¬ 

fication or rejection the proposed 
amendment to the federal constitu¬ 
tion prohibiting the manufacture and 
sale of intoxicating liquors on any 
ground that the amendment has not 
been proposed in accordance with the 
constitution, as the step would be an 
interference with the executive and 
legislative powers by the Judiciary* 
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U.S.—state of Ohio v. Cox, D.C.Ohio, 
267 P. 334. 

SMeutenaiLt govemor 
The issuance of an injunction by 
a district court against a lieutenant 
governor, preventing him from as¬ 
suming the duties as acting govern¬ 
or, is an encroachment upon the 
executive department and an attempt 
to pass upon questions solely within 
the province of the other govern¬ 
mental departments. 

Okl.—State v. Chambers, 220 P. 890, 
96 Okl. 78. 

Secretary of state 
The secretary of state could not 
be enjoined by the supreme court 
from acting on the sufficiency of a 
proposed ballot title of an old age 
and blind pension bill which was to 
be submitted to the people at gen¬ 
eral election, since supreme court 
had nothing to review, in view of 
constitutional amendment that suf¬ 
ficiency of all state-wide petitions 
shall be decided in the first instance 
by secretary of state, subject to re¬ 
view by the supreme court. 

Ark.—Rambo v. Hall, 112 S.W.2d 
961, 196 Ark. 602. 

92. U.S.—Buscaglia v. District Court 
of San Juan, C.C.A.Puerto Rico, 145 
F.2d 274, mandate stayed 65 S.Ct. 
314, certiorari denied 65 S.Ct. 434, 
823 U.S. 793, 89 L.Ed. 632. 

Parker v. Lester, D.C.Cal., 98 P. 
Supp. 300, appeal dismissed. C.A., 
191 P.2d 1020—^Barr v. Rhodes, D. 
C.Ky., 35 F.Supp. 223. 

Ind.—^EZlipsch v. Indiana Alcoholic 
Beverage Commission, 21 N.R2d 
701, 215 Ind. 616. 

Pa.—^Hayes v. City of Scranton, 47 
A.2d 798, 354 Pa. 477. 

Governor 

In injunction suit by chairman of 
greater Iowa commission to enjoin 
govemor from dispossessing chair¬ 
man of books, records, and papers 
pertaining to office, Polk county, dis¬ 
trict court had jurisdiction, as 
against contention that judiciail 
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nature,S3 or where an executive or administrative 
official has wholly declined to perform executive or 
administrative functions in certain instances. s 3*5 a 
court may order an administrative agency to pro¬ 
ceed to hear evidence and determine certain facts, 
and to report to the court that it has done so,S3‘io 
and where there is a refusal so to comply, there is 
authority on the part of the court to issue an order 
requiring the agency to appear and show cause why 
it should not proceed to comply with the order of 

the court.S3.l5 

Applications of these principles to the particular 
remedies and writs aforesaid are considered in the 
CJ.S. titles Mandamus §§ 132, 133, 135, Injunctions 
§ 109, Prohibition § 6, and Certiorari § 18. 

§ 159. -Subpoena to Executive 

The chief executive of the state or United States is 
not subject to subpoena. 

It is w*ell settled that public officials are not 
bound to disclose state secrets or to submit public 
papers to judicial scrutiny.^^ Partly on this ground, 
and partly because of the immunity of the execu¬ 
tive from judicial control on account of the tripartite 
separation of powers, it seems now to be undisput¬ 
ed that courts cannot compel the attendance of the 
chief executive as a witness.35 The same doctrine 
has been applied where the governor of a state re¬ 


fused to obey a subpoena directed to him as an in¬ 
dividual and requiring him to produce in court an 
engrossed copy of a statute^® and deposition,37 and 
also where that officer had been subpoenaed to ap¬ 
pear before the grand jury and give testimony con¬ 
cerning riots which were under investigation.^^ 

§ 160. Title to Office and Appointment and 
Removal of Officers 

a. Title to office 

b. Appointment, removal, and suspension 
a. Title to Office 

Courts may determine whether a vacancy exists In 
an office and whether a person has title to, and quali* 
fication for, an office. 

It is within the jurisdiction of the courts to de¬ 
termine whether a vacancy exists in an office ;39 
whether a person elected or appointed to an office 
has the qualifications prescribed by law;l and, 
where no other method has been provided by the 
constitution or by statute,3 to decide a contested 
election,3 or otherwise pass on the title of a claim¬ 
ant to an office.^ However, the qualifications of 
officers such as the secretary and acting secretary 
of agriculture are not subject to judicial review in 
actions designed to interfere with their adminis¬ 
trative acts under their vested powers,^ and the 


branch could not interfere with grov- 
emor*s execution of duties and hence 
governor was not entitled to writ 
of prohibition against such court 
Iowa.—State ex reL Kraschel v. Dis¬ 
trict Court in and for Polk County, 
Iowa, 275 N.W. 10«. 

Police sad iire ooaomissioiierfl 

Courts have Jurisdiction to issue 
common-law certiorari to determine 
whether city's fire and police com¬ 
missioners had jurisdiction and pro¬ 
ceeded according to law. 

HI.—^Bartunek v. Lastovken, 183 N. 
B. 333, 350 IlL 330. 

93. TT.S.—Fischler v. McCarthy, D.C. 
K.Y., 117 F.Supp. 643, affirmed. C. 
A., 213 F.2d 164. 

D.C.—S. J. Groves & Sons Co. v. 
Warren, 136 F.2d 264, 77 TT.S. 
APP.D.C. 347, certiorcu*! denied 63 
S.Ct 1327, 313 U.S. 766, 87 JUEO. 
1716. 

Mass.—^Hayes v. City of Brockton, 
43 KB.2d 683, 313 Mass. 641. 
Minn.—State ex reL Kinsella v. Bb- 
erhart, 133 N.W. 857, 116 Minn. 
313, 33 L.B.A,N.S., 788, Ann.Cas. 
1313B 785. 

Oovesnor 

While the courts cannot Interfere 
with the exercise of i>owers which 
the constitution vests in the govern¬ 
or, his action in removing an officer 


from office may be reviewed by writ 
of certiorari, as that power rests 
only on an act of the legislature, 
Minn.—^In re Mason, 181 N.W. 670, 
147 Minn. 383. 

93.5 D.a—-Dow V. Ickes, 123 F.2d 
909, 74 APP.D.C. 319, followed in 
Gilbert v. Ickes, 123 F.2d 917, 74 
App.D.C. 327, certiorari denied 62 
S.Ct 639, 315 U.S. 807, 86 D.Ed. 
1206, rehearing denied 62 S.Ct. 912, 
315 XT.S. 830, 86 D.Bd. 1224. 
Assessmeoit of property 
Issuance of a writ of mandamus 
to compel state tax commission to 
convene and to use their discretion 
in assessing all property, which com¬ 
mission is required by law to as¬ 
sess, at its actual value and to ad¬ 
just valuations of property, assessed 
by local assessors, so that such prop¬ 
erty will be cussessed at its actual 
value, was not an Illegal interfere 
ence by the Judiciary with the execu¬ 
tive department. 

Iowa.—Pierce v. Green, 294 N.W. 

237, 229 Iowa 22, 131 A.L.R. 836. 
83.10 Wash.—^De Stoop v. Depart¬ 
ment of Labor and Industries of 
Washington, 84 P.2d 706, 197 Wash. 
140. 

93.15 Wash.—De Stoop v. Depart¬ 
ment of XAbor and Industries of 
Washington, supra. 
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94>. Pa.—Appeal of Hartranft, 85 Pa. 
433, 27 Am.H. 667. 

95. U.S.—U. S. v. Burr. See this 
case reported by Westcott & Co., 
3 vols. (Washington 1807); Hop¬ 
kins & Barle (PhUa. 1808). 

12 C.J. p 896 note 44. 

93, N.J.—Thompson v. German Val¬ 
ley R. Co., 22 N.J.Bq. 111. 

97. Pa.—Gray v. Pentland, 2 Serg. & 
K. 23. 

58. Pa.—Appeal of Hartranft, 85 Pa. 

483, 444, 27 Am.R. 667. 

12 C.J. p 896 note 47. 

99. Md.—Watkins v. Watkins, 2 Md. 
841. 

1 . Ala.—State v. Porter, 1 Ala. 688. 
12 C.J. p 897 note 50. 

2m Ark.—Baxter v. Brooks, 29 Ark. 

173—State v. Baxter, 28 Ark. 129. 

12 C.J. p 897 note 6*1. 

3. W.VsL —^Williamson v. Muslck, 53 
S.B. 706, 60 W.Va. 69. 

12 C.!. p 897 note 62. 

4. Wis.—State ei reL Brister v. 
Weston, 6 N.W.2d 648, 241 Wis. 
684—Attorney General v. Bars tow, 
4 Wis. 667. 

12 ax p 897 note 53. 

6 . U.S.—^Farmers* Livestock Com¬ 
mission Co. V. XT. S., D.C.I1L, 64 
F.2d 876. 
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action of the governor in issuing a certificate 
of election to congress can neither be restrained 
nor coerced by the courts.« 

b. Appointment, Semoval, and Suspension 

Although the courts may ascertain whether the ex¬ 
ecutive department has authority to do so, they will 
not Interfere with the executive department in the con¬ 
stitutional exercise of Its authority to appoint, remove, 
or suspend officers. 

The judiciary may not interfere with the execu¬ 
tive department in the constitutional exercise of its 
discretion in selectihg an appointee,^ such as a 
county comptroller,5 judge,® member of a state re¬ 
lief commission,’!® notary,!! or a special prosecu¬ 
tor.!® In like manner, since the power to remove 
an unfaithful or negligent public official is not es- 
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sentially a judicial power,!® where full power of 
removal has been vested in the governor or other 
executive, the courts may not interfere with the 
removal of an officer,!^ such as a highway com¬ 
missioner,!® mayor,!® member of a state board of 
charities and corrections,!'^ or a sheriff.!® 

On the other hand, a court may ascertain whether 
an executive act in appointing an officer is consti¬ 
tutionally authorized,!® or review an executive de¬ 
termination that. an emergency exists within the 
meaning of a constitutional provision authorizing 
provisional appointments in cases of emergency.®® 
Similarly, with respect to removal of officers by ex¬ 
ecutive officers or boards, courts may inquire wheth¬ 
er the law has been infringed,®!- or may review the 
propriety or good faith of their finding of cause,®® 


a Tenn.— Bates v. Taylor, 11 S.W. 
266, 87 Tenn. 819, 8 L..R.A. 816. 

La.—Kotch V. Board of River Port 
Pilot Com’rs for Port of New Or¬ 
leans, 26 So.2d 627. 209 La. 737, af¬ 
firmed 67 S.Ct. 910, 830 U.S. 662, 91 
L.lld. 1093, rehearing denied 67 S. 
Ct. 1196, 881 U.S. 864, 91 L.Ea. 
1869. 

Mass.—Clark v. City Council of Wal¬ 
tham, 101 N.B.2d 869, 828 Mass. 
40. 

Mo.—OorptiB Juris auoted in State 
ex inf. Barrett ex rel. Bradshaw 
V. Hedrick, 241 S.W. 402, 411, 294 
Mo. 21. 

Okl.—Corpus Juris quoted in Bynum 
V. Strain, 218 P. 888, 889, 95 Okl. 
46. 

12 C.J. p 897 note 56. 

S^ivioe on **q.ua1iflofttlon hoard” 
Service by judges on “qualification 
board" to consider qualifications of 
applicants for office of county execu¬ 
tive would contravene constitutional 
Inhibition against holding other “of¬ 
fice or public employment" and Judg¬ 
es so precluded from serving on such 
a board cannot be required to appoint 
nominees to serve for them. 

Cal.—^Abbott v, McNutt, 22 P.2d 610, 
218 Cal. 226, 89 A.L.R. 1109. 

& S.C.—Bruner v. Smith, 198 S.B. 

184, 188 S.a 75. 

9. Idaho.—^Home Owners* Loan Cor¬ 
poration V. Stookey, 81 P.2d 1096, 
69 Idaho 267. 

Bxtraordluary term 
. Court of appeals cannot review 
governor’s exercise of discretion, un¬ 
der statute authorizing governor to 
appoint extraordinary special or 
trial term of supreme court. 

N.Y.—^People ex rel. Saranac Land & 
Timber Co. v. Extraordinary Spe¬ 
cial ajttd Trial Term of Supreme 
Court, 116 N.E. 384, 220 N.Y. 487. 

10- Mont.—State ex reL Nagle v. 
Kelsey, 65 P.2d 685, 102 Mont. 8. 

16 C.J.S.^3 


IL Equity oourt cannot pass on le¬ 
gality of condition precedent required 
by governor before appointing no¬ 
tary that notary pledge support of 
policies approved by people. 

Pa.—Harding v. Pinchot, 169 A. 16, 
306 Pa. 139. 

12. In Oregon governor in appoint¬ 
ing a special prosecutor may act ei¬ 
ther under Or.L. $ 2224-—45, or under 
§§ 2698-2703, without regard to the 
other, and his choice is discretionary 
over which court has no controL 

Or.—State v. Farnham, 234 P. 806, 
114 Or. 32. 

13. Mass.—In re Opinion of the Jus¬ 
tices, 14 N.E.2d 466, 300 Mass. 596, 
118 A.L.R. 166. 

Mont—State ex rel. Holt v. Blstrlct 
Court of First Judicial Dist in 
and for Lewis and Clark County, 
68 P.2d 1026, 103 Mont 438—State 
ex rel. Payne v. District Court of 
Fifth Judicial Dist In and for Mad¬ 
ison County, 166 P. 294, 63 Mont 
860. 

14i Mich.—^People ex rel Johnson v. 
Coffey, 213 N.W. 460, 237 Mich. 
691, 62 A.D.R. 1. 

—^rpus Juris quoted lu State ex 
inf. Barrett ex rel. Bradshaw v. 
Hedrick, 241 S.W. 402, 411, 294 Mo. 
21 . 

N.Y.—In re Richardson, 160 NK. 665, 
247 N.Y, 401. 

12 C.J. p 897 note 67. 

Policy 

The general question of executive 
policy involved in the removal of an 
officer cannot be turned over to the 
coxirts. 

Mass.—^In re Opinion of the Justices, 
14 N.E.2d 466, 800 Mass. 696, 118 
A.L.R. 166. 

15 . Mont—State ex ret Holt v. 
District Court of First Judicial 
Dist. in and for Lewis and Clark 
County, 68 P.2d 1026. 103 Mont 
.438. 


Zuterfereuce with parooeediaig before 
governor 

(1) Governor hearing charges with 
a view to removal of state highway 
cemmissioners cannot be compelled 
by courts to believe what he heard 
or to act in any certain manner with 
relation thereto, nor can courts im¬ 
pose any manner of strict procedure 
on him as, in the absence of a stat¬ 
ute to the contrary, he can adopt 
any fair method of procedure. 

Mont—State ex reL Matson v. 

O’Hem, 66 P.2d 619, 104 Mont 126. 

(2) Order of district court prohib¬ 
iting continuance of hearing of 
charges against highway commis¬ 
sioners pending before governor and 
prohibiting hearing of other charges 
brought by any citizen is improper 
invasion of his power. 

Mont—State ex rel. Holt v. District 
Court of First Judicial Dist in and 
for Lewis and Clark County, 63 P. 
2d 1026, 108 Mont 438. 

16. N.Y.—^Donnelly v. Roosevelt 259 
N.Y.S. 866, 144 Misc. 525. 

17. S.D.—Craig v. Jensen, 278 N.W. 
546, 66 S.D. 93. 

18. Me.—^Fellows v. Eastman, 186 
A. 810, 126 Me. 147. 

19- Mont—State ex rel. Nagle v. 
Kelsey, 66 P.2d 685, 102 Mont 8. 

20. Miss.—State ex rel. Parks v. 
Tucei, 166 So. 870, 175 Miss. 218. 

2L Mich.—People ex ret Johnson 
V. Coffey, 218 N.W. 460, 287 Mich. 
691, 52 A.L.R. 1. 

22. Mass.—^In re Opinion of the Jus¬ 
tices, 14 N.E.2d 466, 800 Mass. 696, 

118 A.L.R. 166. 

Utah.—^Taylor v. Lee, 226 P.2d 531, 

119 Utah 802. 

In reviewing tbs evldenoe before 
a governor when removing a state 
officer for cause, in order to deter¬ 
mine whether he exceeded his au¬ 
thority, a court should avoid any im¬ 
proper interference with his action. 
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and, in this connection, courts may confine such 
officers or boards to their proper sphere of action, 
or require them to exercise their authority.^^ Also 
officers who perform work in connection with the 
courts may be removed as an incident of the ju¬ 
dicial function.2^ 

A court may not appoint a receiver for an office 
pending a dispute over title thereto,^® nor may it 
prevent an impasse between two executive or ad¬ 
ministrative officers or boards, where one is con¬ 
stitutionally authorized to remove an officer and 
the other is empowered to appoint his successor.^® 
However, a constitutional prohibition against the 
exercise by judges of certain courts of any power 
of appointment to public office has respect to a per¬ 
manent trust to be exercised in behalf of the gov¬ 
ernment or of citizens who may need the interven¬ 
tion of a public functionary or officer, and does 
not include the appointment of officers whose au¬ 
thority is restricted to specific matters, and whose 
trust and duties are transient, occasional, and in- 
cidentaL^^ 

Siispension, Where an executive is authorized to 
suspend particular officers for specified reasons, and 
he has found the reason to exist, his finding is not 
open to judicial inquiry the court is restricted 


to determining whether the executive acted within 
his constitutional authority and whether the au¬ 
thorizing statute is constitutionally valid.^^ 

§ 161. Powers, Duties, and Acts under LfCgis- 
lative Authority 

The constitutionality of legislatively authorized 
powers, duties, and acts of the judiciary, as a sep¬ 
arate department of government, will be considered 
in §§ 162-165. 

Examine Pocket Parts for later cases. 

§ 162. -Statutes Conferring on Courts or 

Judges Nonjudicial Powers in Gen¬ 
eral 

As a general rule, the legislature may not eonfer 
exclusively nonjudieial powers on courts or Judges, but 
the courts may be clothed with administrative powers 
reasonably Incidental to the fulfillment of judicial duties. 

Under the American constitutional system, not 
only is it true that the judiciary may not, of its 
own authority, exefdse powers not judicial, as dis¬ 
cussed supra §§ 104, 105, but, generally speaking, in 
the absence of constitutional provisions to the con¬ 
trary, it is also true that the legislature may not 
confer or impose such powers on the judiciary.^^ 


a4:id should not substitute its Judg¬ 
ment for that of the governor, and 
should sustain his authority to act 
if there is any competent supporting 
evidence. 

S.D.—Craig v. Jensen, 378 N.W. 545, 
66 S.D. 08. 

28. hlont—State ez reL Holt v. 
X>iBtrict Court of First Judicial 
Dist. in and for Lewis and Clark 
County, 53 P.2d 1026, 103 Mont. 
488. 

84. Mass.—^Xn re Opinion of the Jus¬ 
tices, 14 NJSl2d 465, 300 Mass. 596, 
118 AuXi.B. 166. 

Clerks of ooxurts may be removed 
by the Judiciary as- an administra¬ 
tive act without Judicial process, or 
without explicit requirement for 
hearing, since the. power of removal 
la Judicial in the sense that it is 
incidental to the performance of the 
Judicial functions of the court. . 
Masa—In re Opinion of the Justices, 
14 N.B.2d 465. 300 Mass. 596, 118 
A.L.K. 166. 

8Sw N.7.r— Tappan v. Gray, 9 Paige! 

607. I 

28. Lh.—State ex rel. Arceneauz v. | 
Breaux, 125 So. 283, 169 La. 894. 

27. In re Hathaway, 71 K.T. 

338. 

27.6 Colo.—Getty v. Gaffy, 44 F.2d 
606, 96 Colo. 454. 

Fla.—State tx reL K^y r. Sullivan, 
63 So.2d 423. 


28. Colo.—Getty v. Gaily, 44 P.2d 
506, 96 Colo. 454. 

29. U.S.^—^In re Chicago, 2d., St. P. 
& P. R. Co., B.C.Minn., 60 P.2d 
430. 

Porter v. Lajeunesse, D.CMass., 
68 P.Supp. 243—U. S. v. CaroUo, 
D.C.MO., 30 F.Supp. 3. 

Osage Tribe of Indians v. XT. S., 
66 CLCL 64, appeal dismissed and 
certiorari denied Osage Nation of 
Indians v. U, S., 49 S.Ct. 251, 279 

U. S. 811, 78 L.Bd. 971. 

Ala.—^Montgomery v. State, 163 So. 
377, 281 Ala. 41. 

Ark.—Oates v. Rogers, 144 S.W.2d 
467, 201 Ark. 835. 

Cal.—Frazier v. Moffatt, 239 P.2d 128, 
108 CaI.App.2d 379. 

Conn.—State Water Commission v. 
City of Norwich, 107 A.2d 270, 141 
Conn. 442—State ex reL Chemesky 

V. Civil Service Gomx6isslon of City 
of Bridgeport, 106 A.2d 713, 141 
Conn. 465. 

Fla.—^Burnett v. Greene, 122 So. 570, 
97 Fla. 1007, 69 A.L.R. 244. 

Iowa.—^Appeal of Beasley Bros., 220 
N.W. 806, 206 Iowa 229. 

Mass.—Opinion of the Justices, 105 
NJB!.2d 225, 328 Mass. 663—Select¬ 
men of Town of Milton v. Judge of 
Bist Court of Bast Norfolk, 189 N. 
B. 607, 286 Mass. 1—Whiteside v. 
Merchants* Nat JSank of Boston, 
187 N.fiL 706, 284 Mass. 165. 

Midi.—X>earborn Tp. v. Bail, 65 N.W. 
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2d 201, 334 Ulch. 673—Anway T. 
Grand Rapids By. Co., 179 N.W. 
350, 211 Mich. 592, 12 A.L.B. 26. 
Mont—Langen. v. Badlands Coop. 
State Grazing Blst, 234 P.2d 467, 
125 Mont 302. 

Neb.—Searle v. Yensen, 226 N.W. 
464, 118 Neb. 885, 69 A.L.R. 257— 
In re Appraisement of Omaha Gas 
Plant 169 N.W. 726, 102 Neb. 782. 
N.H.—re Opinion of the Justices, 
179 A. 867, 87 N.H. 493. 

N.M.—^Floeck v. Bureau of Revenue, 
100 P.2d 225, 44 N.M. 194, 

N.Y.—^In re Richardson, 160 N.B. 655, 
247 N.Y. 401—re Workmen's 
Compensation Fund, 119 N.B. 1027, 
224 N.Y. 18. 

Mitchel v: Cropsey, 164 N.Y.S. 
836. 177 App.Blv. 663.. 

People ex rel. Ferris v, Horton, 
264 N.Y.S. 84, 147 Misc. 606, af¬ 
firmed 269 N.Y.S. 679, 289 App.Biv. : 
610—In re Atlantic Ins. Co., 282 N. 
Y.S. 489, 183 Misc. 464.' 

N.B.—Great Northern Ry. C6. v. Mc- 
Bohnell, 45 N.W.2d 721, 77 N-B.* 
802—State ex rel. Masoh v. Baker; 
288 N.W. 202. 69 N.B. 488. 

Ohio.—Kearns v.^ Sherrill. 27 N.B.M 
407, 63 Ohio App. 533, afiELrmed 80 
N.B.2d 805. 187 Ohio St 468. 

Okl,—^In - re, Assessment of Kansas 
City Southern Ry. Co., 8f P.2d 772,, 
168 OkL 495—^Board of Com'rs of 
Grady Coiinty v. Hammerly; 304. 
P. 445, 85 OkL 68. 
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However, the legislature may clothe the courts and 
judges with powers which are not, by their nature, 
exclusively either judicial or nonjudicial,^^ or with 
administrative powers or fimctions reasonably in¬ 
cidental to the fulfillment of judicial duties,and 
such minor executive and ministerial functions as 
may be necessary to the proper operation of the 
system of government established by the constitu¬ 
tion.^^ It is true also that the same board or of¬ 
ficer may be vested by the constitution and statutes 
passed in pursuance thereof with both executive and 
judicial fimctions.®^ Furthermore, it is manifestly 
proper for the legislature to assign additional execu- 

_Oovpiui Juris cited in. Codinsrton 


tive or administrative powers to an officer connected 
with the judicial department in a nonjudicial ca- 
pacity.3^ 

It has been held that the legislature may not au¬ 
thorize or require the courts to decide moot ques¬ 
tions not affecting the rights of the parties.^5 How¬ 
ever, a statute which confers on a court authority 
to render a judgment or decree which shall be a 
judicial settlement of a question in controversy is 
valid as conferring only judicial power,36 and, as 
considered in Actions § 18, statutes authorizing 
courts to render declaratory judgments as to actual 
controversies between parties are generally upheld 


County V. Board of Com'rs, 212 N. 
W. 626, 628, 212 S.D. 181. 

_Corpus Juris cited iu In re 

House Bill 637 of the Thirty-Eighth 
Xiegislature, 266 S.W. 673, 674, 113 
Tex. 367. 

W.Va.—State ex x:eL Richardson v. 
County Court of Kanawha County, 
78 S.E.2d 669—State v. Huber, 46 
S.B.2d 11, 129 W.Va. i98, 168 A.Li.R. 
808—Stand v. Sill, ITl S.B. 428. 114 
W.Va- 208—Danielley v. City of 
Princeton, 167 S.B. 620, 113 W.Va. 
262 * 

12 ,C.jr. p 810 note 4, p 873 note 1> p 
874 note 8. 

Statute • »tlhorlalng* croathm of 
araiuage districts is not in contra¬ 
vention of constitution providing for 
the separation of legislative, Judi¬ 
cial, and executive powers, as cre¬ 
ating a court and authorizing it to 
exercise both judicial , and executive 
functions. 

Ga[—Goolsby v. Board of Drainage 
Comers of Cedar Creek Drainage 
Dish, 119 S.B. 644, 156 Ga- 213. 

30. D.S.—Commissioner of Internal 
Revenue v. Liberty Bank & Trust 
Co., C.aA., 69 F.2d 820. 

K.D.—<k>rpus jQSis quoted is. State 
ex rel. Mason v. Baker, 288 N.W. 

: 202, 204, 69 N.D. 488. 

12 C.J. P .874 note 4. 

31. U.S.—^Pope V. U. S., Ct.CL, 66 
S.Ct. 16, 823 U.S. 1, 89 L.Bd. 3— 
Porter, v-. Investors* Syndicate, 
Mont., 63 S.Ct. 182, 287 U.S. 846, 
77 L.Bd. 854. 

Ariz.—Powers v. Isley, 183 P.2d 880, 
66 Ariad 94. 

Ark.—Oates v. Rogers, 144 S.W.2d 
467, 201 Ark. 336. 

OaL—Frazier v^ MofiCatt, 239 P.2d 128, 
108 CahApp.2d 379. 

Colo.—Allen v. Bailey, 14 P.2d 1087, 
91 Colo. 260—People y, Lee, 213 P. 
"688, 72 Colo. 698. 

Mich.—^Boraeth v. City of Lansing, 61 
N,W^.2d 132, 338 Mich. 53. 

N.T.—Rosenthal v. McGoidricfc. 19 N. 
B.2d- 6^0, 280 N.*?. 11—In re Rich¬ 
ardson, 160 N.B. 655, 247 N.X. >40L 


In re Atlantic Ins. Co., 232 N.T.S. 
489, 133 Misc. 464. 

N.D.—Corpus Juris quoted iu State 
ex rel. Mason v. Baker, 288 N.W. 
202, 204, 69 N.D. 488. 

12 C.J* p 809 note 93. 

Order for disclosure of income tax 
returu 

Statute, authorizing disclosure of 
information in income tax returns, in 
criminal investigation or prosecu¬ 
tion by attorney general or district 
attorney on proper Judicial order, 
would supply basis for order of Judi¬ 
cial character founded on judicial 
principles, and hence would not in¬ 
fringe on constitutional doctrine of 
separation of powers. . 

Mass.—^In re Opinion of the Justices, 
106 N.R2d 226, 828 Mass. 663. 

Ordev oompeUing testlssoiiy 
Statute granting power to compel 
testimony, in subversion or treason 
case, of witness, who has claims 
privilege against self-incrimination 
when, in Judgment of United States 
attorney, with approval of attorney 
general, testimony of such witness is 
necessary for public Interest and 
warrants grant of immunity to se-. 
cure it, does not, require approval of 
such decision' by court, but merely 
requires order by court to so testify, ■ 
ajid, consequently, ,does not require 
court to exercise nonjudicial function. 
XJ.S.—^In re Ullman, D.C.N.Y., 128 F. 
Supp. 617, aJB&rmed, C.A., 221 F,2d 
760, certiorari granted 76 S.Ct. 882, 
349 U.S. 961, 99 L.Ed. -- 

LalKir SSSmagement Relations Act 
The National Emergencies provi¬ 
sions of the Labor Management Re¬ 
lations Act are not repugnant to the 
rule of separation of powers. 

US—U. S. V. United Steelworkers 
of America. CIO, C,AJSr.X., 202 F. 
2d 132. . 

Powers limited to taxose^ prescribed 
Where legislature confers .adminis¬ 
trative matters on court, courts must 
act in manner and wlthlh limitations 
prescribed, and its decrees wUl have 
jftttect which legislature has designat¬ 
ed that they should , have, 
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Mass.—^Russell Box Co. v. Commis¬ 
sioner of Corporations & Taxation, 
91 N.E.2d 760, 325 Mass. 636. 

32. U.S,—^Farmington Tp. v. War- 
renville State Bank, C.A.Mich., 185 
F.2d 260—^Davis v. Securities and 
Exchange Commission, C.C.A.Ili., 
109 F.2d 6, certiorari denied 60 S. 
Ct. 889, 309 U.S. 687, 84 L.Bd. 1030. 

Ind.—City of Indianapolis v. State, 

^ 132 N.B. 165. 172 Ind. 472. 

12 C.J. p 874 note 5. 

33. Kan.—State v. Keener, 97 P. 
860, 78 Kam 649, 19 li.R.A.,N.S., 
615. 

Miss.—Ex parte Fritz, 88 So. 722, 86 
Miss. 210, 109 Am.S.R. 700. 

12 C.J. p 809 note 93. 

3A Bsy.—^Burton v. Mayer, 118 S.W. 

2d 161, 274 Ky. 246. 
dtoark of appellate court 
Statute providing that board* of 
registration and purgation shall be 
composed of the members of board 
of election commissioners, one of 
whom is the clerk of the court of 
appeal^ is not unconstitutional on 
ground that the clerk is dlsqt^ified 
from holding an office in the execu¬ 
tive department because an officer 
of the Judicial department, since the 
clerk performs no Judicial duties, 
and is not a "Judicial officer^ within 
meaning of the constitution. 

—Burton v. Mayer, 118 S.W.2d 
16i; 274 Ky. 246. 

39. U.S.—^U. S. V. Evans, D.C, 29 
S.Ct. 607, 218 U.S. 297, 63 UEd. 
803. 

Associated Industries of New 
York State v. Ickes, C.C.A., 134 P. 
2d 694, vacated on other grounds, 
64 S.Ct. 74, 320 U.S. 707, 88 LuBd. 
414. 

—Horowitz V. Rott, 209 N.W. 
131, 236 Mich. 869. 

Va.—Shephard v. Wheeling, 4 S.Bl 
636, 30 W.Va. 479. 

12 aJ. p 874 note 2. 

36. Mass.—Attorney C^noral v. In¬ 
habitants of Town of Dover, -100 
N.E.2d 1, 327 Mass. 601. 

I Ohio.—State V. Cox,. 101, N.B. 185, 
i '87 Ohio St. 313.. 
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constitutionally as imposing only judicial functions 
on the courts. 

§ 163. — Power of Appointment, Suspen¬ 
sion, or Removal of Officers 

a. Appointment 

b. Suspension or removal 

a. Appointment 

In the absence of a conetitutionat provision to the 
contrary, the legislature may authorize a Judicial ap¬ 
pointment of oUicers, In aid of, or In connection with, 
the exercise of Judicial powers, duties, and functions, and 
also may authorize the appointment of ofRcers whose du¬ 
ties are not strictly Judicial. 

Generally, unless the constitution otherwise pro¬ 
vides, the legislature may authorize courts or 
judges, in aid of, or in connection with, the exer¬ 


cise of their judicial powers, duties, and functions, 
to appoint officers, including those whose duties are 
not strictly judicial.^7 Thus, it has been held that 
courts may be authorized to appoint appraisers, 
commissioners to ascertain and settle the respec¬ 
tive proportions of indebtedness assumed by the dif¬ 
ferent parts of a divided county,35 commissioners^® 
or trustees^i to carry on the construction of a sub¬ 
sidized railway, code revision commissioners, 
registration boards,4140 election boards, judges,'and 
derks,42 county auditors,43 county fiscal agents,43.6 
drainage commissioners,44 examining boards,45 ex¬ 
pert witnesses,46 guards for the protection of prop¬ 
erty against mobs,47 janitors,43 jury commission- 
ers,43 magistrates,45*6 masters to hear and report 
on complaints of monopoly,40-10 park commission- 
ers,30 police commissioners,61 probation officers,62 
receivers,63 road commissioners,64 school commis- 


d7. Ariz.—CoKpns ffnzis 

quoted la Powers v. Isley, 183 P.2d 
880, 887. 66 Aria 94. 

Ark.—Corpus Jtixis Seongiduan quoted 
at IsBgtb ia Oates v. Bosrera. 144 
S.W.2d 457. 460. 201 Ark. 335. 

HI.—People ex reL Greening v. Green, 
47 N.E.2d 466, 382 DL 677—People 
V. I£arauette Nat. Fire Ins. Co., 134 
N.£L 800. 351 IlL 516. 

Mass.—^Lachapelle v. United Shoe 
Machinery Corp., 61 N.B.2d 3, 318 
Mass. 166. 

Minn.—State v. District Court of 
Hennepin County, 241 N.W. 39, 185 

•M-inn, 396. 

N*.T.—^Rosenthal v. McGoldrick, 19 
N.».2d 660, 280 N.T. 11. 

Wle.—Jessner v. State, 231 N.W. 634, 
202 Wis. 184, 71 A.X4.B. 1005. 

12 C.J. p 875 notes 19, 20, p 876 note 
27—23 C.J. p 858 note 62 [d]. 

88. Ind.—City of Indlaaai>olis v. 
State, 182 NJBL 165, 172 Ind. 472. 

Neb.—aty of MitcheU v. Western 
Public Service Co., 246 N.W. 484, 
124 Neb. 248, appeal dismissed 
Western Public Service Co. v* City 
of MitcheU, 53 S.Ct. 788, 289 U.S. 
709, 77 L.Ed. 1464. 

12 C.J. p 876 note 34. 

8oa^ of apprsisezs 
A state supreme court or the chief 
Justice thereof may be authorized by 
statute to appoint a. board of ap¬ 
praisers although termed a ''court 
of condemnation." 

Neb.—rXn re Appraisement of Omaha 
Gas Plant, 169 N.W. 725, 102 Neb. 
732. 

89. Cal—Tuolumne County y. Stan- 
islatis Coimty, 6 Cal 440. 

40, N.Tw—Sweet Hulbert, 51 

Barb. 312. 

41« Ohio.—Walker v. Cincinnati, 21 
Ohio St. 14, 8 Ain.H. 24. 


41.6 NJD.—State ex rel Mason v. 
Baker, 288 N.W. 202, 69 N.D. 488. 

41.10 Ind.—State ex rel. Buttz v. 
Marion Circuit Court, 72 N.B.2d 
225, 225 Ind. 7, 170 A.L.R. 187. 

48. HL—People V. White, 166 N.B. 

100, 834 HI 465, 64 A.Ii.R. 1006. 

12 C.J. p 876 note 28. 

43. Kan.—Sartin v. Snell, 125 P. 
47, 87 Kan. 485, Ann.Cas.l918B 384. 

43.6 N.H.—Wheeler ex rel. Boulan¬ 
ger Y. Morin, 85 A.2d 513, 93 N.H. 
40. 

44. Idaho.—^ETlliott T. McCrea, 130 
P. 785, 23 Idaho 524. 

N.M.—^In re Dexter-Greenfield I>rain. 
Dist., 164 P. 382, 21 N.M. 286. 

45. Ill—People v. Evans, 98 NJ01 
888, 247 lU. 547. 

46. Cal—^People ▼. Strong, 800 P. 
84, 114 Cal.App. 522.' 

Wis.—Jessner v. State, 231 N.W. 634, 
202 Wis. 184, 71 A.1..R. 1006. 
Alienists 

(1) Statute authorizing court to 
appoint alienists to examine defend¬ 
ant pleading not guilty by reason of 
Insanity is not unconstitutional as 
delegation of executive powers to Ju¬ 
dicial department. 

Cal.—People v. Strong, 300 P. 84, 114 
CalA.pp. 622. 

(2) The appointment of experts in 
mental diseases and their examina¬ 
tion of defendant In capital case as 
a basis for their opinion as to defend¬ 
ant's sanity, constitute a Judicial 
function. 

Ala.—Hunt v. State, 27 So,2d 186, 248 
Ala. 217. 

47- Ky.—Cahill v. Perrine, 49 S.W. 
344, 50 S.W. 19, 105 Ky. 631, 20 
Ky.D. 1464, 1656. 
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48. Wis.—^In re Supreme Court 
Janitor, 35 Wis. 410. 

12 C.J. p 876 note 26. 

49. W.Va;—State v. Mounts, 14 S. 
B. 407, 86 W.Va. 179, 16 L.R.A 
243. 

12 C.J. p 875 note 23. 

49.5 Ind.—^Petition for Appointment 
of Magistrates for City for Beech 
Grove, 24 N.B.2d 778, 216 Ind. 417. 

49AO Mass.—^Lachapelle v. United 
Shoe Machinery Corp., 61 N.E.2d 8, 
818 Mass. 166. 

60. HI.—Cornell v. People, 107 HI. 
872—^People v. Morgan, 90 HI. 658. 

N.J,—Ross V. Essex County, 65 A 
310, 09 N.J.Law 291. 

12 C.J. p 876 note 80. 

51. Cal.——Staude v. San Francisco 
Election Comrs., 61 CaL 818. 

12 C.J. p 876 note 29. 

58. Cal.—NIcoll V. Koster,- 108 P. 
802, 167 Cal. 416. 

Ohio.—Corpus Jtiris Seousdnm cited 
la State ex rel. GK>rdon v. Zangerle, 
26 N.E.2d 190, 196, 136 Ohio St 
371. 

W.Va.—State v. Monongalia Coimty 
Court, 96 S.B. 966, 82 W.Va 664. 

53i Fla—^Little River Valley Drain¬ 
age Dlst V, First State Sav. Bank 
of Morenci, Mich.. 167 So. 876, 123 
Fla 681. 

Ky.—^Veall v. LouisvlHe and Jefferson 
County Metropolitan Sewer Dlst, 
197 S.W.2d 413. 803 Ky. 248. 

Seoelver to operate xonalolpal a?turk- 
ing laoUHdes 

Mich.—Parr v. Ladd, 86 N.W.2d 167, 
823 Mich. 692, 8 A.L.R.2d 857. 

64, N.T.—Citizens' Sav. Bank v. 
Greeaburgh, 65 N.21 973, 173 N.T. 
215. 
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sioners,®® tax collectors,®® equalizers,®^ or adjust¬ 
ment boards,®® and water commissioners.®® 

Also, the power to authorize the court to appoint 
a clerk was not denied, although such appointment 
was construed as an executive actbut where the 
office of clerk was an elective office under the con¬ 
stitution, the power to fill vacancies by appointment 
could not be conferred on the court.®i Further¬ 
more, statutes have, been sustained which have con¬ 
ferred on courts or judges authority to designate 
a judge to hold court.®® Thus courts of record in 
each county may be authorized to appoint one of 
their number to hear juvenile cases,®® or the chief 
justice of a superior court may be empowered to 
appoint a district judge to sit on the superior court 
for the trial and disposition of designated viola¬ 
tions of criminal law,®^ and the power of appoint¬ 
ment and confirmation of federal judges vested in 
the president and senate is not usurped by a senior 
federal judge in assigning a district judge to an¬ 
other district, conformably to statute.®® 

On the other h and, unless the constitution other¬ 
wise provides, the legislature may not authorize or 
require courts to appoint officers who have nothing 
to do with the administration of justice.®® So it 
has been held that the appointment of officers not 
connected with the machinery of the court, such as 
election supervisors, could not be conferred on the 
judges because of the tripartite separation of pow- 
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ers,®"^ and that the appointment of surveyors to 
examine property, in order to enable the court to 
relevy a tax in place of one which had been de¬ 
clared invalid, was not within the province of ju¬ 
dicial duty.®® 

In other cases it has been held that the courts 
may not be authorized to appoint a county board 
of control,®® collector of taxes,®®*® excise commis¬ 
sioners,'^® administrators of insolvent municipal cor- 
porations,^^ trustees of municipal waterworks,^^ a 
custodian of the courthouse and grounds,'^® a board 
of visitors for the control of the county jail,^^ and 
experts to testify at a criminal trial.^® Also it has 
been held that where the power of appointment has 
by statute been vested in certain judges whose ju¬ 
dicial functions are thereafter transferred by the 
adoption of a new constitution to another court, 
the appointing power does not pass therewith,^® and 
a prosecuting attorney on whom extensive judicial 
powers have been conferred cannot be given, in ad¬ 
dition, the executive power to appoint investigators 
having, in criminal cases, powers similar to those 
of county sheriffs 

Suspension or Bemoval 

A eourt may be authorized to remove or suspend of¬ 
ficers or to exercise Its Judicial powers In connection 
with their removal or suspension. 

Courts may be authorized, by statute, to remove 
an officer;*^® to take evidence with respect to com- 


55. Ky.—Jolinson v. De Kart. 9 Bush 
640. 

56. TJ.S.—Campbellsville Lumber Co. 
V. Hubbert. Ky., 112 P. 718, 60 C,a 
A. 436, affirmed 24 S.Ct. 28, 191 U.S. 
71, 48 L.Bd. 101. 

Ark.—Newton v. Pdwards, 166 S.W.2d 
691, 203 Ark. 18. 

Ky.—^Hoke v. Field, 10 Bush 144, 19 
Am.R. 68. 

57. N.J.—New Jersey Zinc Co. v. 
Sussex County Board of Equaliza¬ 
tion, 66 A. 188, 70 N.J.L.aw 186. 

58. Ind.—State ex reL School City 
of South Bend v. Thompson, 6 N. 
K2d 710, 211 Ind. 267. 

59. U.S.—Montezuma Canal Co. v. 
Smithvllle Canal Co., Ariz., 81 S.Ct. 
67,. 218 U.S. 871, 64 L-Bd. 1074. 

60. Ky.—^Taylor v. Commonwealth, 
8 J.J.Marsh. 401. 

61. Mo.—State v. Towns, 64 S.W. 
662, 158 Mo. 91. 

62. U.S.—Lamar v. U. S., N.T., 36 
S.Ct. 636,^ 241 U.S. 103, 60 L.Ed. 
912. 

N.J.—Commonwealth Roofing Co. v. 
Palmer L,eather Co., 52 A. 389, 67 
N.J.Law 566. 

63- Wls.—State v.. Scholl, 167 N.W. 
830, 167 Wis. 604. 


64b Mass.—Commonwealth v. Leach, 
141 N.E. 301, 246 Mass. 464. 

65. U.S.—Lamar v. U. S., N.T., 86 S. 

Ct 535, 241 U.S. 103, 60 L.Ed. 912. 
66b Minn.—State v. District Court 
of Hennepin County, 241 N.W. 89, 
185 Minn. 396. 

Mont.—Application of O'Sullivan, 158 
' P.2d 806, 117 Mont. 296, 161 A.L.R. 
487. 

12 a j. p 874 note 9. 

Blected or executive officers 

The members of the judiciary can¬ 
not be required to appoint elected or 
executive officers. 

Mass.—^In re Opinion of the Justices, 
14 N.E.2d 466, 300 Mass. 696, 118 
A.L.R. 166. 

67. Mass.—Election Case, 114 Mass. 
247, 19 AulR. 341. 

12 C.J. p 876 note 11. 

68. Mich.—-Houseman v. Kent Cir. 
Judge, 26 N.W. 369, 68 Mich. 364. 

69. Minn,—State v. BrUl, 111 N.W. 
294, 639, 100 Minn. 499, 10 Ann.Cas. 
426. 

69.5 Ark.—Oates v, Rogers, 144 S.W. 
2d 457, 201 Ark. 336. 

76. N.J.—Schwarz v. Dover, 53 A. 
214, 68 N.J.Law 676. 
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71. Or.—City of Enterprise v. States 
69 P.2d 963, 156 Or. 623. 

72. Iowa.—State v. Barker, 89 N.W, 
204, 116 Iowa 96, 93 Am.S.R. 222, 
57 L.RA. 244. 

78. Md.—^Prince George's County v. 
Mitchell, 56 A. 673, 97 Md. 830. 

74. Md.—^Beasley ▼. Ridout, 62 A. 
61, 94 Md. 641. 

75. Mich.—^People v. Dickerson, 129 
N.W. 199, 164 Mich. 148, 83 L.R. 
A.,N.S., 917, Ann.Cas.l912B 688. 

76. Cal.—Heinlen v. Sullivan, 1 P. 
158, 64 Cal. 878. 

77. Wash.—State ex rel. Johnston v, 
Melton, 73 P.2d 1334, 192 Wash. 
879. 

78. Mass.—Lacbapelle v. United 
Shoe Machinery Corp., 61 N.E.2d 3, 
818 Mass. 166. 

W.Va«—^Arkle v. Ohio County, 23 S.E. 

804, 41 W.Va. 471. 

District attoriLey 

Statute providing for removal of 
district attorneys by supreme Judi¬ 
cial court, does not impose nonjudi- 
cial duties on Judiciary in violation 
of the constitution and bill of rights. 
Mass.—Attorney General v. Pelletier, 
134 N.E. 407, 240 Mass. 264—Attor^ 
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plaints or charges against an officer, and report 
thereon to the officer authorized to remove him;*^® 
to suspend an officer, pending a proceeding for his 
removal;®® to review executive action suspending 
or removing an officer;®^ and to pass on the title 
to an office of a person alleged to have secured such 
office by bribery or other illegal means.®® However, 
it has been held that the courts may not be charged 
with purely executive or administrative fxmetions, 
in so far as the removal of officers is concerned,®® 


§ 164, -Appeal to Court from Action of 

Nonjudicial Body 

Statutes authorizing appeals to a court from the ac< 
tlon of nonjudicial bodies are unconstitutional in so far as 
they purport to foist nonjudiciai functions on the court 
or authorize it to Invade the powers of uieh bodies; but 
they are valid where they authorize an appeal of a Ju¬ 
dicial character. 

A statute authorizing an appeal to a court from 
actions of a nonjudicial body is unconstitutional in 
so far as it purports to foist monj-udicial fimctions 
on the court,®^ or invade. the powers of such 
body,®® as by empowering a court to control its 


ney General v. Tufts, 131 N.B. 673, 
239 Mass. 458, 17 A,JUIL 274. 
mcluded in power of appointmeait 
The act authorizinsr superior court 
to appoint a fiscal a^rent for county 
is not unconstitutional because sec> 
tlon of the act requiringr fiscal asrent 
to submit quarterly reports impliedly 
grants power of removal and imposes 
on court duty of judicial stirveillance 
of doings of the fiscal agent, since the 
power of appointment normally in¬ 
cludes power of removal. 

N.H.—Wheeler ex rel. Boulanger v. 

Morin, 86 A.2d 513, 98 NJBL 40. 
m N.T.—In re Rice, 226 N.Y.'S. 685, 
181 Misc. 220, reversed on other 
grounds In re Bichardson, 160 N.B. 
666, 247 N.Y. 401. 

8a Okl.—^Leedy v. Brown, 118 P. 
177, 27 Okl. 489. 

8l« Mass.—^Driscoll v. Somerville, 
100 NB. 640, 213 Mass. 493. 

Wls.—Clancy v. Milwaukee Fire, etc.. 
Commissioners, 188 N.W. 109, 160 
Wls. 630. 

12 <U, p 876 note 45. 

82. Mo.—State T. Towns, 64 S.W. 
562, 168 Mo. 91, 

83. N.T.—In re Richardson, 160 N. 
a, 665, 247 N.Y. 401. 

Statutes naioonstitatioaal 

(1). A proposed statute which 
would authorize the supreme judicial 
court to remove a mayor or a chief 
of police if the public good should 
so require without requiring that 
sufficient cause be shown would be 
violative of the constitutional pro¬ 
hibition against exercise of execu¬ 
tive powers by the Judicial depart- 
paent,, since removal on such ground 
alone is an executive function. In 
such a statute the grounds for re¬ 
moval most be stated in plain terms, 
’and must be cognizable by the courts 
in the exercise of judicial attributes. 
Mass.—^In re Opinion of the Justices, 
14 N.B.2d 466, 850 Mass. 696, 118 A. 
- JjJt 166. 

' (2) Stotute providing that no vet¬ 
eran' should be removed from a pub- 
Uc office or e^lo^ent, ekeept aft- 
w a fi 41 hewing/l^qre the. circuit 
court of the* county'whex^ he is em¬ 


ployed, provides for an Inquiry in¬ 
volving the competency of an officer, 
which presents questions of fact ad¬ 
ministrative, and not judicial, in 
their character, so that it violates 
a constitutional provision requiring 
the separation of the departments of 
government. 

Mich.—Keeper v. Street Ry. Commis¬ 
sion of City of Detroit, 193 N.W. 
221, 222 Mich. 464. 

• (3) Law making supreme court 
justice delegate oY governor in re¬ 
moval of public officers is invalid as 
charging judiciary with nonjudicial 
duties. 

N.Y.—^In re Bichardson, 160 N.B. 666, 
247 N.Y. 401. 

84k CaL—^Mojave River Irr. Diet v. 
Superior Court of State of Califor¬ 
nia in and for San Bernardino 
County, 262 P. 724, 202 CaL 717, 
followed in 262 P. 729, 202 CaL 
793. 

Mich,—City of Detroit v. Division 26 
of Amalgamated Ass'n of St., Mec. 
Ry. & Motor Coabh Bmp. of Ameri¬ 
ca, 61 N.W.2d 228, 332 : Mich. 287, 
appeal dismissed Division 26 of 
Amalgamated Ass*n of St. Blec. Ry. 
& Motor Coach Bmp. of America v. 
City of Detroit. 78 S;Ct. 37, 344 U.S. 
806, 97 Ii.Bd. 627, rehearing denied 
73 S.Ct. 164, 844 U.S. 882, 97 X..Bd. 
683—Appeal of Fredericks, 280 N. 
W. 464,.285 Mich. 262. 

Mont.—Langen v. Badlands Coop. 
State Grazing Dist., 234 P.2d 467, 
126 Mont. 302—Corpus Jazls Seonu- 
dttm quoted la Peterson v. Live¬ 
stock Commission, 181 P.2d 162, 
157, 120 Mont. 140. 

N.J.—^Interstate Sanitation Commis¬ 
sion V. Weekawken Tp. in Hudson 
County, 68 A.2d 628. 1 N.J. 830. 
Wash.—Household Finance Corp. v. 
State, 244 P.2d 260, 40 Wash.2d 
46L 

W.Va—Sims v. Fisher, 25 S.B.2d 216, 
125 W.Va 612. 

Statutes unconstitatlonal . ' 

(1) Provision of old age assistance 
statute, permitting an unsuccessful 
applicant to petition circuit court 
for trial de novo on his application 
is unconstitutionai as granting ex¬ 
ecutive power to the court and *au¬ 
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thorizing it to substitute its discre¬ 
tion for that of the department of 
public welfara - 

nL—^Brown v. State Department of 
Old Age Assistance, 17 N.B,2d 221, 
869 Ill. 643—^Borreson v. Depart¬ 
ment of Public Welfare, 14 N.B.2d 
485, 368 IlL 426. 

C2) A legislative attempt to cre¬ 
ate strict right of appeal from deci¬ 
sion of oivil sexwice commission on 
hearing to remove for cause would 
fail as an unconstitutional attempt 
to impose nonjudiciai Yunctipns on 
the judiciary. 

Mich.—Appeal of Fredericks, 280 K. 
W. 464, 286 Mich. 262. 

‘molted States supreane court 

(1) While congress can confer bn 
courts of District of Coliunbia pow¬ 
er to **hear,' review and determine” 
an appeal from radio bommisslon, it 
cannot Invest the United States su¬ 
preme court with such power for cuiy 
purposa 

U.S.—Federal Radio Commission y. 
Nelson Bros. Bond & Mortgage Co. 
(Station WIBO), App-U.C^ 63 S.Ct 
627,' 289 U.S. 266, 77 L.Bd. 1166; 89 
A.L.B 406, rehearing denied 64, S. 
Ct 866, two cases, 292 U.S. 613, 78 
L.Bd. 1472, and Federal Radio (Com¬ 
mission V. North Shore (Church 
(Station WPCC), 64 S.Ct. 866, two 
cases, 292 U.S. 61$, 78 L.Bd. 1472. 

(2) Act March 4, 1913, ( 8 par 64, 
so far as it provides for appeal to 
the United States supreme court in 
proceeding to vacate, set aside, or 
modify any decision or order of the 
public utilities commission of the 
District of Columbia, the proceedings 
in which are required to conform to 
equity procedure, is unconstitutional 
as congress cannot. confer on ■ such 
court the legislative or administra¬ 
tive jurisdiction which It would be 
required to exercise on such appeal. 
U.S.—Keller • ▼.- Potomao Blectrlc 

Power Co.i App;D.C., 43 S.Ct 446, 
261 U.S. 428, 67 L.Ed. 73L 

86., U.S.-r-ASspciated Industries of 
New York State v. Ickes, C.CA., 
.184 . P.2d 69^, vacated on other 
grounds 64'S.C1^ 74, 820 U.S. 707, 
88 L.Bd. 41A ' ' 
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executive or administrative discretion.®® On the 
other hand, statutes are not unconstitutional on such 
grounds, where they authorize an appeal of an 
essentially judicial character,®^ as determined from 
the actual nature of the appeal rather than legisla¬ 
tive declarations thereof,®® as where the statute 
simply authorizes a court to determine whether the 
body acted within its jurisdiction and proceeded ac¬ 
cording to law,®® or authorizes an appeal from its 
judicial or quasi-judicial acts.®® Also an appeal may 


be authorized from an action of a nonjudicial body- 
in a case involving individual or property rights of 
which the court was entitled to take jurisdiction 
under some other form of procedure.®^ In fact, 
under the doctrine of separation of powers, the door 
to judicial review of administrative officers^ acts 
cannot be completely closed by statute.®^ 

§ 165. -Miscellaneous Powers 

Although nonjudiclal powers may not be conferred 
on the courts, powers In great variety but connected 


IlL—Conover v. Gatton, 96 N.H, 622, 
251 HL 687—Aurora v. Schoeber- 
lein. 82 N.H. 860, 230 TIL 496. 
Miss.—California Co. v. State Oil & 
Gas Board. 27 So.2d 642, 206 Miss. 
824, followed in 27 So.2d 548, 206 
Miss. 849. augrgostion of error over¬ 
ruled 28 So.2d 120. 200 Miss. 824. 
Mont.—<k>rpiis Jiaxls Seotmdxun qtiot- 
ed in Peterson v. Livestock Com¬ 
mission, 181 P.2d 152, 167, 120 
Mont. 140. 

Statute imooBJrtitatloiial 
Statutory provision for appeal to 
circuit court from order of county 
court fixing aggregate amount paya¬ 
ble to employees of sherifC Is uncon¬ 
stitutional as Infringing on consti¬ 
tutionally authorized executive func¬ 
tions of county court. 

W.Va.—State v, Tyler County Court, 
164 S.EI. 615, 112 W.Va. 406. 

86. CaL—Covert v. 'State Board of 
Hquallzation, 173 P.2d 546, 29 CaL 
2d 126. 

Ind.—^In re Northwestern Indiana 
Telephone Co., 171 N.H. 66, 201 Ind. 
667. 

Miss.—City of Meridian v. Davidson, 
63 So.2d 48, 211 Miss. 683. 

Mont.—Oorpns ^Taris Seoimflnm Quot¬ 
ed in Peterson v. Livestock Com¬ 
mission, 181 P.2d 162, 167, 120 Mont. 
140. 

W.Va.—^Raleigh County Court v. 
Painter, 16 SJ5l2d 296—Danielley v. 
City of Princeton, 167 S.H. 620, 113 
W.Va, 262—State v. Tyler County 
Court, 164 S.B. 615, 112 W.Va. 406. 
Wis.—State ex rel. Schleck v. 2ioning 
Board of Appeals, City of Madison, 
35 N.W.2d 312, 254 Wis. 42. 

87. Ark.—Civil Service Commission 
of Van Buren v. Matlock, 168 S.W. 
2d 424, 205 Azk. 286. 

OkL—^In re Assessment of. Kansas 
City Southern Ry. Co., S3 P.2d 772, 
168 OkL 495<-^terling Refining Co. 

V. Walker, 25 P.2d 312, 165 OkL 46. 
Tex.—^Pire Dept, of City of Port 

Worth V. City of Port Worth, 217 S. 

W. 2d 664, .T47 Tex. 606. 

Washu-r-Morgan v. Department of. So¬ 
cial Security, 127 .P.2d 686, 14 
Wash.2d 156. , 

W.Va,—City of Huntington v. State 
Water Commission, 64 S.H.2d 225, 
136 W.Va, 668. 


88. Okl.—^In re Assessment of Kan¬ 
sas City Southern Ry. Co., 33 P.2d 
772, 168 Okl. 495. 

89. Colo.—Denver & S. L. R. Co. v. 
Chicago, B. & Q. R, Co., 171 P. 74, 
64 Colo. 229. 

Conn.—Brein v. Connecticut Electric 
Examining Board, 130 A 289, 103 
Conn. €5, ei*ror dismissed Brein v. 
State Dept, of Health, 47 S.Ct 97, 
273 IJ.S. 640—Appeal of Moynihan, 
63 A 903, 76 Conn. 858. 

HL—Illinois Bell TeL Co. v. Fox, 85 
N.B.2d 43. 402 IlL 617—Investors 
Syndicate of America v. Hughes, 38 
N.B.2d 754, 378 IlL 418. 

Ind.—^Klipsch v. Indiana Alcoholic 
Beverage Commission, 21 N.E.2d 
701, 215 Ind. 616—Lloyd v. City 
of Gary, 17 N.B.2d 836, 214 Ind. 700 
—City of Elkhart v. Minser, 5 N.R 
2d 601, 211 Ind. 20—Albert v. Milk 
Control Board, 200 N.B. 688, 210 
Ind. 283. 

Mass.—^Massachusetts Bonding & Ins. 
Co. V. Commissioner of Insurance, 
107 N.E.2d 807, 329 Mass. 265. 

Mich.—Appeal of Fredericks, 280 N. 

W. 464, 285 Mich. 262. 

Miss.—City of Meridian v. Davidson, 
68 So.2d 48, 211 Miss. 683. 

N.M.—^Floeck v. Bureau of Revenue, 
100*P.2d 2'25, 44 N.M. 194. 

Wash.—^Morgan v. D^artment of So¬ 
cial Security, 127 P.2d. 686, 14 
Wash,2d 166. 

W.Va.—State v. Huber, 40 S.B.2a 11, 
129 W.Va. 198, 168 AL.R. 808. 
Congress may properly commit to 
the federal courts the judicial in¬ 
quiry as to whether an administra¬ 
tive act has been legally performed. 
XX,s.—Grahl v. XT. S., aC.AWis., 261 
P. 487. 

Delegatloii of nonjudloial powers not 
presumed 

It will not be presumed that legis¬ 
lature intended to confer on courts 
powers Inconsistent with the dis¬ 
charge of their inherent judicial func¬ 
tions. 

S.D.—Application of Dakota Trans¬ 
portation of Sioux Pails, 291 N.W. 
589, 67 S.D. 221. 

go. XT.S.—Chicago & N. W. Ry. Co. 
V. Bauman, C.CLAN[eb., 69 .P.2d 171, 
certiorari denied l^uman v, C14- 
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[ cago & N. W. Ry. Co., 54 S.Ct. 

641, 292 U.S. 632, 78 L.Bd. 1485. 
Ala.—^Ex parte Darnell, 76 So. 2d 770, 
262 Ala. 71. 

IlL—^Harrison v. dvll Service Com¬ 
mission of City of Chicago, 116 N. 
E.2d 521, 1 I11.2d 137. 

Mass.—Selectmen of Tewn of Milton 
V. Judge of Dist. Court of East 
Norfolk, 189 N.E. 607, 286 Mass. 1. 
Ohio.—Stanton v. State Tax Commis¬ 
sion, 151 N.B. 760, 114 Ohio St. 658. 
Okl.—State v. Chickasha Milling Co., 
71 P.2d 981, 180 Okl. 611. 

W.Va.—^Spurdone v. Shaw, 171 S.B. 
411, 114 W.Va. 191. 

Wash.—^Ployd v. Department of La¬ 
bor and Industries, 269 P.2d 563, 
44 Wa8h.2d 660. 

!l?ax assessments 

(1) The statute granting the right 
to appeal from decision of conser¬ 
vancy district board fixing annual 
assessments confers purely judicial 
function on court and does not vio¬ 
late constitution. 

Colo.—^People ex reL Rogers v. Let- 
ford. 79 P.2d 274, 102 Colo. 284. 

(2) The power conferred by stat¬ 
ute on a court of common pleas to 
determine de novo the legality of an 
assessment made by a state tax com¬ 
mission is judicial in character, and 
the procedure prescribed by the stat¬ 
ute is In all respects that of a suit 
In equity, with right of review by a 
higher court. 

U.S.—City Ry. Co. v. Beard, D.C.Ohio, 
283 P. 313. 

<3) Statute granting to a proper^ 
ty owner the defense of overvalua¬ 
tion in real estate tax assessments, 
is not iinconstitutional as a delega¬ 
tion of exclusive administrative du¬ 
ties to the courts, as there is a com¬ 
mingling of administrative and judi¬ 
cial functions. 

Minn.—In re Koochiching County 
Taxes, 177 N.W. 940, 146 Minn. 87. 
9L IlL—^Rowand v. Little Vermil¬ 
ion Special Drain. Dist., 98 N.E. 

. 969, 254 IIL 643. 

N.D.—In re Minneapolis, etc., B. Co., 
162 N.W. 613. 30 N.D. 221. 

12 CJ. p 877 note 48. 

92. Ohio.—State ex reL Squire , v. 
National City Bank of Cleveland, 
11 N.E.2d 93, 66 Ohio App. 401. 
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with the administration of Justice may be conferred on 
them. 

Statutes have been sustained which have confer¬ 
red on courts or judges authority to deal with the 
professional conduct of attorneys issue manda¬ 
mus against executive committees of political par¬ 
ties;®^ cancel certificates of naturalization obtain¬ 
ed illegally or through fraud supervise the regis¬ 
tration of titles under the Torrens Land Law;^® 
distribute the proceeds of life insurance inter¬ 
pret written instruments sign certificates of con¬ 
fidence in the trustworthiness of charitable corpora¬ 
tions;^? order the examination of certain persons 
for the purpose of determining whether suit shall 
be brought to enforce a statute;^ make an investiga¬ 
tion into the affairs of a county or municipality 
and appoint experts to prosecute the investigation 
and publish their results order the summary ex¬ 
amination of municipal officers as to the wrongful 
diversion of funds examine a judgment debtor on 
matters pertaining to his estate examine the con¬ 
dition of wards* estates and the sufficiency of 
guardians* bonds oiganize water conservancy dis¬ 
tricts receive lists of land in the county subject 
to sale;5.5 vacate a judgment of forfeiture of 
bail;® render a judgment on an order or award of 
an industrial board without a hearing;*^ examine 

aa. Ky.—In re Sparks, 101 S.W.2d 
194, 267 Ky. 93. 

Masa—^l^chapeUe v. United Shoe 
Machinery CSorp., 61 NJB.2d 8, 818 
Masa 166. 

94. Tex.—Ijove v. Wilcox, 28 S.W.2d 
516, 119 Tex. 256, 70 A.luR. 1484. 

9& U.a—Grahl v. U. S., C.C.A.Wia, 

261 P. 487. 

96; CaL—^Robinson v. Kerrigran, 90 
P. 129, 151 Cal 40, 121 Aza.S.H. 90, 

12 AnaCaa 829. 

12 OJ. p 877 note 76. 

97. N.D.—Parmers’ State Bank of 
WUd Hose V. Smith, 162 N.W. 802, 

86 NJD. 225. 

9a Masa—Whiteside v. Merchants’ 

Nat. Bank of Boston, 187 N.B. 706, 

284 Masa 165. 

99. N.D.—In re Kol, 88 N.W. 273, 10 
N.D. 493. 

l. La—State v. Baker, 68 So. 403, 

133 La 919. 

12 aj. p 878 note 80. 

Ul N.J.—^Massett Bldgr. Co. v. Ben¬ 
nett 71 A.2d 827, 4 N.J. 53. 

9. N-T.—^Mitchel v. Cropsey, 164 N. 

T.S. 836, 177 AppJDiv. 663. 
a La—^Flthian v. Centannl, 106 So. 

321, 159 La SSL 

4. Tex.—^Heyn v. Massachusetts 

Bonding & Insurance Co., Civ.App., 

110 aw.2d 261, error dismissed, 
a Colo.—^People ex reL Hogrers v. 

Letford, 79 P^2d 274, 102 Colo. 284. 
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members of a lunacy commission with respect to 
its findings adjudicate poor persons as insane 
and order them sent to state hospitals order the 
discharge of a person from a state hospital for 
insane on the presentation of prescribed certificate 
compel a personal representative to file an inven¬ 
tory ;9 assess damages and benefits resulting from 
a public improvement;^® determine the validity of 
a proposed bond issue ascertain the existence of 
facts on which the effect of a statute is condi¬ 
tioned serve on a board of appeal in a case in¬ 

volving a change in the boundary of a school dis¬ 
trict or find that rioting was continually oc¬ 
curring in the county and call on the militia for 
aid in suppressing it^® 

On the other hand, a number of statutes have 
been declared void for attempting to confer execu¬ 
tive or administrative powers on courts or 
judges.^®'® These include enactments purporting to 
authorize or require courts to certify the value of 
the services of an informer convey county prop¬ 
erty pass on a sale under a trust deed;i® hear 
charges against .firemen for violation of depart¬ 
mental rules determine the solvency vel non of 
an employer, for the purpose of administering a 
workmen's compensation statute administer a 

teacher’s removal, cast on the court a 
“Judicial function.” 

CaL—^Board of Education of San 
Francisco Unified School Dlst v. 
Mulcahy, 123 P.2d 114, 60 CaLApp. 
2d 518. 

12.5 HI.—^People ex reL Board ef 
Education of La Prairie Community 
High School List. No. 10 v. Board 
of Education of Bowen Community 
High School List. No. 804, 43 NJBL 
2d 1012, 380 IlL 81L 

13. N.T.-—People v. Bard, 103 N.B. 
140, 209 N.Y. 804. 

13.5 Bale of lands for school fund 
The act relating to sale of lands 

for benefit of school fund, in so far as 
it requires performance of admtnis- 
tititive duties by circuit courts in 
connection with sale of lands for ben¬ 
efit of school fund is unconstitutionaL 
W.Va.—^ims v. Fisher, 25 S.E.2d 216, 

126 W.Va. 512. 

14. U.S.— JJ, S. ▼. Queen, D.C.Pa., 105 
F. 269. 

15. CaL—Burgoyne v. San Francisco 
County, 5 CaL 9. 

16. W.Va.—^Buckeye Savings & Ijoan 
Ass’n of Bellaire, Ohio, v. Smith. 
171 S.E. 660, 114 W.Va. 284—Staud 
V, Sm, 17LS.B. 428, 114 W.Va. 208. 

17. IlL—McQuad4 v. City of JoUet, 

127 N.E. 690, .298 IlL 515. 

18; La.-T—In re. Southern Cotton Oil 
Co., 86 So. 666, 148 La. 69. 


5.5 W.Va.—State v. Blevins, 48 S.B. 
2d 174, 131 W.Va. 350. 

6. IlL—^People V. Evanuk, 160 N.B. 
634, 320 IIL 836, 43 A.L.H. 1230. 

7. Ind.—Grant Coal Mining Co. v. 
Coleman, 179 N.E, 778, 204 Ind. 
122 . 

7.5 Lou —State v. Saiils, 77 So.2d 8, 
226 La. 694. 

7.10 Mo.—State ex reL EZowats v. 
Arnold, 204 aw.2d 254, 856 Mo. 
66L 

8. Minn.'—State v. District Court of 
Hennepin County, 241 N.W. 89, 185 
Minn. 396. 

9. W.Va.—State r. Rogers, 168 S.B. 
416, 111 W.Va. 587. 

10. Wash.—State v. Skagit County, 
Super. CL, 85 P. 264, 42 Wash. 49L 

IL Ky.—Rohde v. City of NewporL 
55 S.W.2d 868, 246 Ky. 476, 87 A. 
L.R. 70L 

N.C.—Castevens v. Stanly Coimty, 
191 S.E. 739, 211 N.a 642. 

OkL—Oklahoma Turnpike Authority 
V. District Court of Lincoln Coun¬ 
ty, 222 P.2d 514, 203 OkL 880. 

12. Ky.—Boone County v. Town of 
Verona, 227 S.W. 804, 190 Ky. 480. 
Truth of Oharges against teacher 
The statute providing for Judicial 
determination of truth of charges 
against teacher, cmd If true, whether 
they constitute sufficient grounds for 
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system for relieving aged paupers approve com¬ 
pensation of counsel in a bank liquidation fix 
the salaries of probation officers, and of medical, 
clerical, and secretarial assistants promulgate 
rules and regulations in place of those formulated by 
an administrative body;20 or serve on a qualification 
board,arbitration board in labor disputes in pub¬ 
lic utilities or hospitals,^*5 township board,or 
a board of title commissioners.^^ 

Claims in nonjudicial proceedings. There is au¬ 
thority for the proposition that courts cannot be 
required to pass on claims in nonjudicial proceed¬ 
ings;^® but it has been held that the legislature 
may provide as one of the duties of judges that 
they indorse their order of approval on the claim 
of a coroner for services rendered the state,®^ or, by 
written order, direct a county treasurer to pay 
specified claims,®® 

Counties. While courts may be authorized to 
perform certain ministerial functions on the reloca¬ 
tion of a coimty seat,®® an act leaving to a judge 
the determination of the necessity of additional ac¬ 
commodations for the court, the location of new 
buildings, and the amount to be expended has been 
declared void.®^ 

Criminal law. Statutes have been sustained 
which have conferred on courts or judges author¬ 
ity to reduce an excessive sentence imposed by an 
inferior court;®® remit the penalty for a misde- 
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meanor on compliance by the convicted party with 
certain conditions prescribed by the statute;®® take 
security for the payment of a fine in a misdemeanor 
case;®® or grant immunity to a witness in respect 
to matters about which he may testify 

Elections. Statutes have been sustained whiefo 
have conferred on courts or judges authority to de¬ 
cide an election contest ;®2 order a local option elec¬ 
tion on the question of the manufacture and sale 
of intoxicating liquor;®®*® supervise elections;®® 
order an election commissioner to receive a candi¬ 
date’s acceptance of nomination and place his name 
on the official ballot ;®4 or restore a name unjustly 
or improperly removed from the enrollment list.®® 
On the other hand, statutes have been held uncon¬ 
stitutional as conferring nonjudicial functions on 
the judiciary, which authorize or require courts or 
judges to count the names on a petition for an elec¬ 
tion and to ascertain whether the names are those 
of persons who voted at the last general election,®® 
designate the time and place of elections,2"^ or de¬ 
termine the eligibility of a candidate for the office 
of governor.®® 

Highways. Statutes have been sustained which 
have conferred on courts or judges authority to de¬ 
cide whether a certain highway is necessary,®® or, 
in proceedings for the discontinuance of a highway, 
to ascertain the value of the land occupied thereby 
and tbe sufficiency in amount of a bond of in- 


19 . N.H.—In re Opinion of the Jus¬ 
tices, 164 A. 217, S5 N.H. 662. 

19.5 La.—^In re Interstate Trust & 
Banking Co., 15 So.2d 369, 204 Lia. 
323. 

19.10 W.Va.—State ex reL Richard¬ 
son ▼. County Court of Kanawha 
County, 78 S.E.2d 669. 

20. Conn.—^Appeal of Spencer, 61 A. 
1010, 78 Conn. 301. 

OkL—Sterling Refining Co. v. Walk¬ 
er, 26 P.2d 312, 166 OkL 46. 

21. CaL—Abbott v. McNutt, 22 P.2d 
510, 213 CaL 226, 89 A.Ii.R. 1109. 

21.5 Mich.^LiOcal 170, Transport 
Worker's Union of America, C. L O. 
V. Gadola, 34 N.W.2d 71, 322 Mich. 
832. 

21.10 Mich.—^Dearborn Tp. v. Dail, 
66 N.W.2d 201, 834 Mich. 673. 

22. CaL—^Epperson v, Jordan, 82 P. 
2d 446, 12 Cal.2d 61. 

23. * U.S.—U. S. V. Ferreira, Fla., 18 
How. 40, 14 KEd. 42. 

12 C.J. p 877 note 68. 

Claim against county 
Statute requiring county auditor's 
' approval of claim agrainst county , as 
condition precedent for payment, 
with proviso that district court ] 


I judge may order the payment of dis- 
I approved claim, if construed to give 
I the judge a power pertaining exclu¬ 
sively to the executive branch of the 
government, would be unconstitution¬ 
al. 

I Mont.—State v. Major, 192 P. 618, 68 
Mont 140. 

24. Mich.—Locke v. Speed, 28 N.W. 
917, 62 Mich. 408. 

25. Ky.—^Tincher v. Commonwealth, 
271 S.W. 1066, 208 Ky. 661. 

26. Ind.—Jackson County v. State, 
46 N.E. 908, 147 Ind. 476. 

27. N. J.—^Moreau v. Monmouth 

County, 68 A. 203, 63 N.J.Law 480. 

12 C.J. p 877 note 55. 

2& Neb.—^Palmer v. State, 97 N.W. 
236, 70 Neb. 136. 

29. Neb.—^Pleuler v. State, 10 N.W. 
481, 11 Neb. 647. 

30. OkL—^Burkett v. State, 146 P. 
23, 44 OkL 656. 

31. Tex.—Ex parte Muncy, 168 S.W. 
29, 72 TexCr. 641. 

32. Ga—Johnson v. Jackson, 27 S. 
B. 784, 99 Ga 389. 

12 C.J. p 877 note 79, 

32.5 Ark.—^Yarbrough v. Beardon, 
177 S.W.2d 88, 206 Ark. 653. 
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33 . IlL—People V. White, 166 N.B. 
100, 834 ni. 466, 64 A.L.R. 1006. 

34. Neb.—State v. McHugh, 233 N. 
W. 1, 120 Neb. 356. 

35. Conn.—^In re Gilhuly, 199 A. 436, 
124 Conn. 271. 

36. Md,—Wicomico County v. Todd, 
54 A. 963, 97 Md. 247, 99 Am.SJt 
438, 62 L.R.A. 809. 

37- Cal.—Dickey v. Hurlburt 6 CaL 
343. 

Statute partially invalid 
Statute providing for organization 
of cities and that the judge of pro¬ 
bate shall declare a city organized 
and designate the place of holding a 
city election imposes nonjudleial du¬ 
ties, and to that extent is unconsti- 
tutionaL 

Minn.—^State v. City of Nashwauk, 
186 N.W. 694, 151 Minn. 634. 

38. Tex.—^Kilday v. State ex reL 
Candler, Civ.App., 76 S.W.2d 148, 
mandamus denied State ex reL 
Candler v. Court of Civil Appeals^ 
Fourth Supreme Judicial Diet, 76 
S.W.2d 253, 123 Tex 649. 

39. N.Y.—Citizens* Sav. Bank ▼. 
Greenburgh, 66 N.B. 978, 173 N.Y. 
215. 
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demnity, and to issue mandates requiring the peti¬ 
tioner to comply with provisions of the controlling 
statute,^® 

Libraries. It has been held that the chief justice 
of the supreme court could not be made a trustee 
of the state library;^! but in other jurisdictions 
statutes making justices of the supreme court trus¬ 
tees of the state library have been treated as valid>^ 

Licenses. Statutes have been sustained which 
authorize courts to pass on the issue of liquor li¬ 
censes^® or druggists’ permits but the ministerial 
fact finding duties of boards authorized to grant 
and revoke licenses may not be del^ated to the 
courts.^^*® Accordingly, statutes which authorize 
courts to issue permits to canry pistols,^® issue,^®*^ 
revoke, or suspend^®*^® liquor licenses, or license 
horse race betting and bookmaking on the grounds 
of agricultural associations,^® have been held un¬ 
constitutional as imposing nonjudicial functions on 
judicial ofiicers. 

Matrimonial mailers. A statute providing that 
judges may, after inspecting a statement filed by 
parties desiring to commence an action for divorce, 
separate maintenance, or annulment of marriage, 
invite tiie prospective parties and counsel to confer 
with him in chambers, has been held unconstitutional 
as imposing nonjudicial functions on the judge.^®-® 

Motor carriers. It has been held that a statute 
may properly require a court to determine whether 
a carrier has habitually operated in violation of a 
statute regulating traffic on the highways, so as 
to require suspension of the privilege of operating 
commercial vehicles on highways.^®-^® 

40. Conn.—Connecticut Llzlit & Pow¬ 
er* Cp. V. Tpwn of Southbury, 111 
A. 3Q3, 95 Conn. 242. 

41. CaL—^People v. Sanderson, 89 
CaL 160. 

42. Wis.—^In re Appointment of He- 
vlsor, 124 N.W. =670, 141 Wls. 692. 

18 Ann.Cas. 1176. 

43p. Md.—^McCrea v. Roberts. 43 A. 

89, 89 Md. 288, 44 L..R.A. 485. 

Minn.—State v. Bates. 104 N.W. 709. 

96 Minn. 110, 113 Am.S.R. 612. 

44. NJO,—^Rermott v. Barley. 124 N. 

W. 397, 19 N.D. 846. 

44.5 Ind.—State Board of Medical 
Registration and Examination v. 

Scherer, 4$ N.E.2d 602, 221 Xnd. 92. 

46. N.T.—People ex reL Ferris v. 

Horton, 264 N.T.S. 84, 147 Misc. 

606, affirmed 269 N.Y.S. 679, 239 
AppJOiv. 610. 

45J5 Md.—Brashears v. Lindenbaum. 

66 A.2d 844, 189 Md. 619. 

45.10 W.Va.—State v. Huber, 40 S.i 
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Motor vehicles. A statute which requires magis¬ 
trates to make a report to the commissioner of 
motor vehicles of all cases brought before them for 
violation of the Motor Vehicle Act has been sus- 
tained.^®-!® 

Personal activities of judges. Constitutional pro¬ 
visions relating to powers which may be conferred 
on the judiciary do not prevent the appointment of 
a judge, in his individual capacity, as a member of 
a local or appeal board of the selective service sys¬ 
tem.-*®*®® 

Process. The process of the courts may be ex¬ 
ercised, pursuant to legislative authorization, in 
aid of investigations by administrative authorities.*^ 

The provision of the Interstate Commerce Act 
authorizing the federal courts to issue their proc¬ 
ess in procuring evidence to be used before the 
commission was, after adverse decisions by the in¬ 
ferior courts,*® finally sustmned by the supreme 
court,*® and the principle of the decision of the 
supreme court has been applied in upholding the 
validity of a statute authorizing process to issue at 
the instance of the pension bureau.®® An.applica¬ 
tion by a pension examiner for process to compel 
attendance of a witness before him has been de¬ 
nied;®^ but a statute was upheld which authorized a 
court to order the appearance of witnesses before 
a court of industria.1. relations, and commit them for 
contempt in case of refusal,®® 

Taxation. In the absence of constitutional au¬ 
thorization, the legislature may not empower courts 
•to fix valuations for taxation,®® except on appeal, as 

Railroad Labor Boa^ 47 S.Ct 20, 
278 U.S. 770, 71 L.Bd. 883. 

48. TT.S.—^In re Interstate CJoxnxuerce 
Commn., C.C.11L, 68 F. 476, re¬ 
versed 14 S.C5t. 1125, 164 XJ.S. 447, 
88 L.Bd. 1047. 

12 C.J. p 877 note 68. 

49. U.S.—nterstate Commerce 
Commn. v. Brimson, lit, 14 S.Ot 
1126, 164 U.S. 447, 38-L.Ed. 1047, 
dissenting opinion 16 S.Ct. 10, 155 
U.S. 3, 39:L.Ed. 49. 

50. U.&—In re Gross, CULa., 78 F. 
107. 

51. U.S.—^Isi re McLean, D.C.N.T., 37 
. F. 648. 

62. Kan.—State y. Howatj 198 P. 
686, 109 Kan. 876, .26 A.L.R; 1210. 
error dismissed Howat v. State of 
Kansas, 42 S.Ct 277, 268 U.S. 181, 
66 L.Ed. 660—State v. Howat, 191 
P. 686. 107 Kan. 428. 

58. Md.—Baltimore v. Bonaparte* 48 
A. 736, 98 Md. 166. 

12 aJ. p 877 note 50. 


■ B.2d 11, 129 W.Va. 198, 168 A.L.R, 
808. 

46- Md.—Close* v. Soutbem Mary¬ 
land Agricultural Ass'n, 108 A. 209, 
134 Md. 629. 

48.5 HL—^People ex reL Christiansen 
V. ConneU, 118 N.E.2d 262, 2 IlL2d 
832. 

46.10 IlL—^Hayes FreUrht Lines, Inc. 
V. Castle, 117 N.B.2d 106, 2 IlL2d 
68, appeal dismissed 74 S.Ct 866, 
847 U.S. 994, 98 L.Ed. .1127, aiBbrmed 
Castle V. Hayes Freight Lines, 75 
S.Ct. 191, 848 U.S. 61. 99 L.Bd.- 

46.15 N-.J.—State V. Shahadi, 61 A. 
2d 299, 137 N.J.Law 626. 

46=i20 Mass.—^In re Opinion of the 
Justices, 29 N.E.2d 788, 807 Masa 
618. 

47- U.S.—Rallrocid Labor Board v. 
Robertson. D.ailL, 3 F.2d 488, re¬ 
versed on other grounds Robertson 
V. Railroad Labor Board, 46 S.Ct 
621, 268 U.S. 619. 0? L.Bd. 1119, 
and appeal dismissed McGuire v. 
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a quasi-judicial matter,53.5 collect taxes but 

it has been held that courts may be authorized to 
fix the value of property inherited or bequeathed 
and the amount of the inheritance tax thereon 
collect inheritance taxes issue distress warrants 
for the collection of personad property taxes or¬ 
der the inclusion of benefitted properties in an as¬ 
sessment district;5*^*5 or direct officers authorized to 
assess taxes, to execute the legislative will.53 

A justice of the peace, as a member of a board 
of town auditors, may be authorized to consent to 
a greater or additional tax levy for road and bridge 

purposes.53 

Telephone companies. While the delegation of 
power to a court to designate the route for a tele¬ 
phone line, if not designated by municipal authori¬ 
ties, has been held to be void,®® statutes empowering 
a court to direct the mode in which telephone lines 
shall be constructed when the municipal authorities 


and the company fail to agree have been held to be 
constitutiond.®! 

§ 166* Delegation of Powers by Judiciary 

Unless clearly authorized by law, the Judiciary cannot 
delegate its powers, duties, and functions. 

Unless clearly authorized by law,®^-5® the judici¬ 
ary cannot delegate its powers, duties, and func- 
tions,®2 including the dismissal of an information 
and determination of whether a new information 
should be filed,judicial functions and equitable 
powers of supervision over trusts,®5.6 the determina¬ 
tion of custody of a minor child of divorced per- 
sons,®3.io the fixing of terms and conditions of pro- 
bation,®3*i5 the determination of the meaning of a 
will,®4 or of probable cause for the issuance of a 
search warrant,®® the giving of instructions in a 
criminal case,®®*® or the creation of corporations.®® 
Such a delegation cannot be made to the clerk of 


JiiriefS 

Statute providing' that if taxpayer 
does not obtain relief -from ^ county 
and state board of equalization, he 
may have valuation fixed by jury, 
is unconstitutional as far as It at¬ 
tempts to impose on the Judiciary a 
^'governmental function” in fact-find¬ 
ing matters that properly belong to 
another department of the state gov¬ 
ernment. 

Mont.—^Interimtional Business Ma¬ 
chine Corp. V. Lewis and Clark 
County, 112 P.2d 477, 111 Mont 884. 

53.5 Minn.—Kalscheuer v. State, 8 
N.W.2d 624, 214 Minn. 44L 

64. OkL—^Boexd of Com'rs of Grady 
County V. Hammerly, 204 P. 445, 
85 OkL 58. 

55. Wis.—^Nunnemacher v. State, 
108 N.W. 627, 120 Wis. 100. 0 L. 
B.A.,N.S., 121, 0 AnmCas. 711. 

56. Mich.—^Unlon Trust Co. v. Wayne 
Probate Judges 84 N.W. 1101, 125 
Mich. 487. 

57. Minn.—C. K. Nelson Lumber Co. 
V. McKinnon, 68 N.W. 630, 61 Minn. 
210 . 

57.6 Iowa.—In re Bowdoin St., City 
of Des Moines, 85 N.W.2d 571, 240 
Iowa 64. 

5& La.—Smith v. Huey, 84 L a. Ann . 
" lOlL 

58. IlL-^People ex reL Clark v. Bal¬ 
timore & O. S. W. Ky. Co., 187 N. 
E. 468, 853 IlL 402—People ex reL 
Browne v.' Eastern : Illinois & St 

.-L. Ry. Co.. 186 N.B. 587, 858 HL 
'' 40.. 

60. N.J.—New York, etc., TeL Co. v. 
Bound “Breok, 48 A. 1022, 66 N.'J. 
Law 168. ' 


6L Ohio.—^Zanesville V. Zanesville 
Tel., etc., Co,. 59 N.B, 781. 64 Ohio 
St 67, 83 Am.S.R. 725, 62 LJEtA. 
150. 

Queen City TeL Co. v. Cincinnati, 
27 Ohio Cir.Ct 885. 

61.50 IlL—Smallwood v. Soutter, 125 
N.B.2d 679, 5 Iil.App.2d 803. 

62. Cal.—Fewel v. Pewel, 144 P.2d 
592, 28 Cal.2d 481. 

Washburn v. Washburn, 122 P.2d 
06, 49 CaLApp;2d 681. 

Colo.—Sapero v. State Board of Med¬ 
ical Examiners, 11 P.2d 555, 90 
Colo. 568. 

Pla.—^In re Alklre's Estate, 198 So. 

476, 142 Pla. 862, 144 Pla. 606. 

Ill,—Smallwood v. Soutter, 125 NE. 

2d 679, 5 Ill.App.2d 303. 

Kan.—Goldefi v, Mitchell, 190 P. 785. 
107 Kan. 1. 

Mass.—Worcester County Trust Co. v. 
Marble, 55 N.E.2d 446, 816 Mass. 
294. 

N.T.-^’Day v. Yeager, 184 N.Y.a2d 
806, 284 App.Div, 764—Oursler v. 
Oursler. 42 N.Y.S.2d 841, 266 App. 
Div: 880. 

People ex reL Ferris v. Horton, 
264 N.Y.a'84, 147 Misc. 606, affirm¬ 
ed 269 N.Y.S. 679, 239 App.Div. 610. 

Application of Bopp, Sup., 58 N. 
Y.S.2d 190. 

Or.—*Maroulas v. State Industrial Ac¬ 
cident Coznmissiozx, 244 P. 817, 117 
Or. 406. 

Tex.—CorpM Jnzts cited la Morrow 
V. Corbin, 62 S.W.2d 641. 645, 122 
Tex. 653—Seagraves v. Green, 288 
S.W. 417, 116 Tex. 220. 

- Crum V. Randal^ Civ^App., 198 
S.W,2d 986. 


Wash.—^In re Buffelen Lumber & Mfg. 

Co.. 201 P.2d 194, 32 Wash.2d 205. 

12 C.J. p 897 note 60. 

Jnzlsdlotloa of equity Judge can¬ 
not be delegated. 

Me.—^Faxon v. Barney, 165 A. 166, 132 
Me. 42. 

To inferior ootirt 

The supreme court cannot by rule 
delegate to an inferior court the eon- 
s^Ututional power given supreme court 
to have a general superintending con¬ 
trol over, all inferior courta 
Mo.—^In re Conner, 207 S.W.2d 492, 
357 Mo. 27a 

63. OkL—^Adams v. State, 209 P. 189, 
21 OkLCr. 448. 

63.5 Ind.—^Mor^thland t. Lincoln 

Nat. Life Ina Co., 25 N.B.2d 825, 
216 Ind. 689. 

63.10 Or.—^Rea v. Rea, 245 P.2d 884, 
195 Or. 252, 35 A.L.R.2d 612—Nel¬ 
son V. Nelson, 176 F.2d 648, 180 Or. 
275. 

63.15 B.S.—Whitehead v. TJ. S., Ca 
A.Tenn., 155 F.2d 460, certiorari de¬ 
nied 67 S.Ct. 66, 329 U.S. 747. 91 
L.Ed. 644. 

Mich.—People v. Good, 282 N.W. 920, 
287 Mich. 110. 

64. Va—Oakes v. Dickerson, 126 S. 
E. 670, 141 Va 726. 

65. Mo.—State r. MUIer, 46 aw.2d 
541, 329 Mo. 865—State t. Lock» 
259 aw. 116, 802 Mo. 400. 

653 N.J.—State v.' Hogan, 42 A.2d 
562, 133 N.J.Law 59. 

66. Ga—Free Gift Soe. Na 25, 
Brothers and Sisters of Benevo- 

. lence v. Edwards, 187 8JB. 882, 168 
Ga 857. 
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the court,a master in chancery,®® a medical 
board,®® an administrative agency,®®*® a corpora¬ 
tion,^® or a receiver.^i 

However, it has been held that a court does not 
-delegate its powers, duties, or functions in dealing 
with various miscellaneous matters,'^® including a 
direction that no execution shall issue until a certain 
receipt is filed with the clerk;72 in empowering a 
city council to fix the amount of damages in a 
condemnation proceeding, subject to appeal in 
giving finality to the decision of a special tribunal 
having judicial functions in authorizing an ad¬ 
ministratrix to execute a sale of estate property ;7® 
in appointing persons to identify property for dis¬ 
tribution in accordance with findings in a divorce 
case;"^®*® in permitting a sheriff, during a criminal 
trial, to guard the defendants closely while in the 
court room;^® or in authorizing the district at¬ 
torney to prepare a trial calendar and to assign 
cases for trial to various parts of the court^®*® 


Similarly, there is no delegation of power in di¬ 
recting a master in chancery to make a conveyance 
in case of nonaction of the party held by the de¬ 
cree to convey, or to compute the amount due or 
determine other matters of fact,-77 in directing a 
master^® or commissioner^® to take evidence and 
report it to the court together with his conclusions 
thereon; in requesting an attorney, not representing 
any party, to examine witnesses in a probate 
case;79*6 or in requesting counsel to prepare find¬ 
ings of fact and conclusions of law.®® 


So a cause may be referred by consent to a 
referee for the determination of matters of fact, 
the judicial function consisting in the application of 
the law to the facts.®l A statute authorizing a 
justice of the peace to designate another justice to 
act in his stead in case of absence, disability, or dis¬ 
qualification is not unconstitutional as authorizing 
a delegation of judicial power,®® 


D. EXECUTIVE POWERS AND FUNCTIONS 


§ 167. Nature and Scope in General l prated by the courts. Although they may exercise some 

I discretion, executive officers may not, except as author. 
The function of the executive department is to ad- I Ized by the organic law, act without legislative author- 
minister and enforce the laws as written and inteis | Ity. Executive functions may be performed only by ex- 


67. Ala.—McConnell v. Goodwin. 66 
So. 675, 189 Ala. 390, Aim.Cas. 
1917A 839. 

Kjr.—State ▼. Hogan, 48 A.8d 662, 
138 N.J.Law 59. 

N.C.—Strickland ▼. Coj; 9 S.B. 414, 
102 N.a 4X1. 

68. DeL—^Reybold v. Dodd, 1 DeL 
401, 26 Am.D. 401. 

68. Colo.—Sapero v. State Board of 
Medical Examiners,-11 P.2d 656, 90 
Colo. 668. 

68.5 U.S.—’National Liabor Relations 
Board V. New York Merchandise 
Ca, aCA.2, 184 P.2d 949. 

70. Ga.—Free Gift Soc. No. 25. 
Brothers and Sisters of Benevo¬ 
lence, V. Edwards, 137 aE. 382, 
163 Ga. 867. 

TL Cal.—^Hosford v. Henry, 238 P. 

2d 91, 107 CaLApp.2d 766. 

Tex.—Seagraves v. Green, 288 S.W. 
417, 116 Tex. 220. 

Allowing receiver to sell gas and 
tcill and drill weUa without approv¬ 
al of the court was an unauthorized, 
delegation of judiciai power. 

Tex.—Seagraves v. Green, 288 8JW. 
417, 116 Tex. 220. 

71.5 Ohio.—State ex reL Solomon v. 
Bushong, 88 N.E.2d 703, 36 Ohio 
App. 333. 

78. Ky.—Mutual L. Ins. Co. v. Gor¬ 
man, 40 S.W. 571. 19 Ky.D. 295. 


73. Minn.—^Dow Ameson Co. v. City 
of St. Paul, 225 N.W. 92, 177 Minn. 
164—^In re Improvement of Third 
St., St Paul, 226 N.W. 86, 177 
Minn. 146, 74 A^KR. 661. 

74i Xr.S.—H. a V. Standard OU Co. 
of California, D.aCaL. 20 P.Supp. 
427. 

Stand department 

For court to give finality to deci¬ 
sion of secretary of Interior that 
school lands granted by the United 
States to California were known to 
be mineral in character at time of 
official survey did not involve an un¬ 
constitutional delegation of judicial 
power, since land department is spe¬ 
cial tribunal with judicial functions 
within power of congress to ordain 
and establish over which courts have 
no supervising powers. 

U.S.—U. S. V. Standard Oil Co. of 
California, D.CCaL, 20 F.Supp, 427. 

75. Tex.—^Reeves v. Fuqua, Civ, 
App., 277 S.W. 418. 

76.5 CaL—Howard v. Howard, 276 P, 
2d 88, 128 CaLApp.2d 180. 

76. Mass.—Commonwealth v, MnieT i. 
194 NJHL 468, 289 Mass. 441. 

75A N.Y.—Gleason v. Mullen, 121 N. 
Y.S.2d 606, 204 Misc. 460. 

77- HL—^Elch V. Czervonko, 161 N,E. 
864, 830 HL 455, certiorari denied' 
49 act 87, 278 U.S. 642, 73 KEdL 
567. 


7a La.—Leager (Leger) ▼. Leager 
(Leger), 62 So.2d 492, 222 La. 801, 
followed in 62 So.2d 494, 222 La. 809 
—^In re Kenner, 162 So. 620, 178 La. 
774. 

78, IlL—Patterson v. Northern Trust 
Co., 170 IlLApp. 601. 

Va.—^Raiford v. Raiford, 68 SB.2d 
888, 193 Va. 22L 
Praotloes of attomeys 
The supreme court rule, appoint¬ 
ing commissioners empowered to in¬ 
vestigate practices of attorneys and 
make necessary rules and regulations 
concerning conduct of such inquiries 
and- to take evidence of witnesses and 
file report if action by supreme court 
is recommended does not unconstitu¬ 
tionally delegate judicial power. 

U.S.—Phipps V. Wilson, CAUL, 186 
F.2d 748. 

III.—^In re Donaghy, 83 N.E.2d 660, 
402 IlL 120—In re Donaghy, 66 N. 
B.2d 866, 393.IlL 621. 

79A CaL—In re Clark’s Estate, 208 
P.2d 737, 93 CaLApp.2d 110. 

80. Tex.—^Berkman v. D. M. Ober- 
man Mfg. Co.. avApp., 280 S.W. 
838, dismissed for want of juris¬ 
diction. 

8L Mich.—^Bartholomew v. Barthol¬ 
omew, 16 Mich. 870—Underwood v. 
McDuffee, 16 Mich. 361, 93 AmJD. 
194. 

88. Mich.—People v. De Meauz, 160 
N.W. 684, 194 Mich. 18. 
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ecutive ofllcers, but other departments may exercise such 
administrative or ministerial functions as may be Inci¬ 
dental or necessary to the exercise of their powers. 

Under our system of government it is universally 
agreed that it is the function of the executive de¬ 
partment, honestly and efficiently,82.60 to administer 
and enforce the laws as written^s and as interpreted 
by the courts.®* In performing such function, ex¬ 
ecutive oflScers may exercise some discretion,®® in¬ 
cluding, generally speaking, the determination of 
when and in what locality there is need for the 
exercise of their powers for the enforcement of the 
laws ;*® but they may not select the laws which they 
will enforce or the persons whom th^ will pro- 
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tect,*^ nor may they exercise their functions in 
violation of constitutional provisions.It is the 
right of executive oflSccrs named in the constitution 
to exercise all the powers properly belonging to the 
executive department.S8 

However, the provision in constitutions as to dis¬ 
tribution of powers, and as to the executive power 
of the state being vested in a specified officer, is de¬ 
claratory and does not confer any specific pow¬ 
ers;^® and, except as empowered by the constitution, 
executive officers may not act without legislative au¬ 
thority or beyond the limits established by the leg¬ 
islature.®® Thus, the authority of executive officers 


82.50 U.S.—^Application of Texas 
Co., D.CIll., 27 F.Supp. 847. 

83. IT.S.—Quinn v. U. S.. App.D.C., 
76 act. 668, 349 U.a 165, 99 L..Ed. 

Application of Texas Co., D.C. 
Ill., 27 F.Supp. 847. 

N.H.—^In re Opinion of the Justices, 
154 A. 217, 86 N.H. 562. 

Pa,—Chester County Institution DisL 
V. Commonwealth, 17 A,2d 212, 341 
Fa. 49. 

Tex.—Gulf Refining Co. v. City of 
Dallas, Clv.App., 10 S.W.2d 151, er¬ 
ror dismissed. 

Wls.—State ex reL Wisconsin De¬ 
velopment Authority v. Dammann, 
277 N.W. 278, 228 Wis, 147, vacated 
on other grounds 280 N.W. 698, 22S 
Wls. 147. 

12 C.J. p 897 note 67—28 C,J. p 982 
notes 6—10. 

Separation of administrative and 
other powers see Public Adminis¬ 
trative Bodies and Procedure §S 
27-47. 

Partlcnlfu* fnxLctions held ^eoutive 
or administrative' 

(1) Execution of sentences. 

Mass.—Sheehan v. Superintendent of 

Concord Reformatory, 160 N.B. 281, 
264 Masa 842. 

(2) Letting contracts and spend¬ 
ing money. 

N.T.—People v. Tremaine, 235 N.T. 
S. 666, 226 App.Div. 331, reversed 
on other grounds 168 N.R 817, 262 
N.T. 27. 

(3) Prosecuting those whom exec¬ 
utive department reasonably believes 
should be prosecuted as violators of 
the law. 

U.S.—^Application of Texas Co., D.C. 
RL, 27 F.Supp. 847. 

(4) Statutory licensing power. 

Or.—Gouge v. David, 202 P.2d 489, 

186 Or. 487. 

(5) Fixing of values for purposes 
of taxation. 

Ohio.—^Board of Tax Appeals ▼. 

Zangerle, 5 Ohio Supp. 246. 

84, Ark.—Fulkerson v. Refunding 
Board, 147 S.W.2d 980. 201 Ark. 
967. 


Ind.—^Perry Tp., Marion County v. 
Indianapolis Power & Light Co., 64 
N.E.2d 296, 224 Ind. 59. 

Mont—^Mills V. State Board of 
Equalization. 33 P.2d 668, 97 Mont 
13, 

N.T.—^Acom Employment Service v. 
Moss, 24 N.T.S.2d 669, 261 App.Div. 
178, appeal denied 26 N.T.S.2d 315, 
261 App.Div. 897. 

Okl.—Jones v. Freeman, 146 P.2d 
564, 193 OkL 664, appeal dismissed 
64 S-Ct 1288. 822 U.S. 717, $8 L. ^ 
Ed. 1558. 

Wash.—State v. Clausen, 264 P- 403, 
146 Wash. 688. 

W.Va.—State ▼. Huber, 40 S.E.2d 
11. 129 W.Va. 198, 168 A.L.R 808. 

85. U.S.—^U. S. V. Gordon Kiyoshl 
Hirabayashi, D,C.Wash., 46 F.Supp. 
667. 

Iowa.—^Loftus V. Department of Ag¬ 
riculture of Iowa, 232 N.W. 412, 
211 Iowa 666, appeal dismissed 61 
S.Ct 6’47, 283 U.S. 809, 76 L.Ed. 
1427. 

86. Me.—Gilmore v. Penobscot 
County, 78 A. 454, 107 Me. 345. 

12 C.J. p 898 note 70. 

Appointmeat to enfoaree postlGiilar 
statute 

However, the principle stated in 
the text is not carried so far as to 
render unconstitutlozial an act au¬ 
thorizing the governor to appoint 
counsel for the enforcement of a 
particular statute, 

Okl.—Flood V. State, 118 P. 914, 27 
OkL 862. 

87- U.S.—Strutwear Knitting Co. v. 
Olson, D.C.Minn., 13 F.Supp. 884. 

87A Ariz.—Evans v. Hallas, 167 P. 
2d 94, 64 Ariz. 142. 

D.C.—^Bisentrager v. Forrestal, 174 P. 
2d 961, 84 U.S«App.D.a 896, re¬ 
versed on other grounds 70 S.Ct 
936, 339 U.S. 768, 94 L.Bd. 1255. 
Neb.—State ex reL Caldwell v. Pet¬ 
erson, 45 N.W.2d 122, 163 Neb. 402. 
N.T.—^Hamilton v. Brennan, 119 N.T. 
S.2d 83» 203 Misc. 636. 

88. Ky.—In re Rudd, 221 S.W.2d 688, 
310 Ky. 630. 


Neb.—State v. Savage, 90 N.W. 898, 
91 N.W, 667, 64 Neb. 684. 

N.T.—In re Deyo’s Estate. 42 N.T. 

S.2d 879, 180 Misc. 32. 

Banergenoy powers 
While an emergency cannot create 
an executive power It can call Into 
play a power already existing but 
only exercised in times of emergen¬ 
cy. 

U.S.—U. S. V. Gordon Klyoshl Hira¬ 
bayashi. D.aWash., 46 F.Supp. 657. 

89. Ill. — ^Pield V. People, 3 IlL 79. 

9a U.S.— Toledo P. & W. R R. V. 

Stover, D.C.IIL, 60 F.Supp. 687, 
Conn.—Loglisci v. Liquor Control 
Commission. 192 A. 260. 123 Conn. 
31. 

Fla—Steuart v. State ex rel. Dol- 
cimascolo, 161 So. 378, 119 Fla 117. 
Mich,—^Local 321, State, County and 
Municipal Workers of America C. 
L O. V. City of Dearborn, 19 N.W. 
2d 140, 311 Mich. 674. 

N.H.—^In re Opinion of the Justices. 

190 A. 426, 88 N.H. 484. 

N.T.—Darweger v. Staats, 278 N.T.S. 
87, 243 App.Div. 3S0, affirmed 196 
N.B. 61, 267 N.T. 290. 

Or.—Gouge v. David, 202 P.2d 489, 
185 Or. 437. 

Texu—^Railroad Commission v. High¬ 
way Ins. Underwriters. Civ.App., 
124 S.W.2d 413—Danciger Oil & 
Refining Co. v. Railroad Commis¬ 
sion of Texas, Civ.App., 49 S.W. 
2d 837, reversed on other grounds 
66 S.W.2d 1075, 122 Tex. 243. 

Color of aa it h o rtty will not serve 
as authority. 

U.S.—Neu'field v. Ryan, CC.A.Pla, 91 
P.2d 700, certiorari denied Ryan v. 
Newfleld, 68 S.Ct. 64 (two cases), 
302 U.S. 729. 82 L.Ed. 563, rehear¬ 
ing denied 58 S.Ct. 137, 302 U.S. 
777, 82 L.Bd. 601, 68 S.Ct. 138, 303 
U.S. 777, 82 L.Bd. 601, and 58 JS. 
Ct. 262, 302 U.S. 660, 82 L.Ed. 504 
—^Ballentine v. Florida Tex Oil Co., 
C.C.A.Pla, 91 F.2d 700, certiorari 
denied Florida Tex Oil Co. v. Bal- 
lentine, 58 S.Ct. 54, 302 U.S. 729, 
82 L.Ed. 564, rehearing denied 68 
act. i38, 302 U.S, 777. 82 L.Bd. 
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to make regulations to enforce a statute is limited 
to the making of regulations which are within the 
scope of the power granted^i and which are rea- 
sonabIe.®2 Likewise, the authority to make investi¬ 
gations and inquiries may not be extended beyond 
that provided by Further, executive func¬ 

tions must be exercised in substantial compliance 
with the requirements of the law as to procedure 
and rules of decision.®^ Nevertheless, an express 
grant of statutory power generally carries with it, 
by necessary implication, authority to use all rea¬ 
sonable means to make such grant effective and 
it has been said that all constitutional acts of pow¬ 
er by the executive department have as much valid¬ 
ity and obligation as if they proceeded from the 
legislative departments^*!® An executive board or 
officer exercising the powers conferred by statute 
may, in a proper case, be said to be performing 
governmental functions.®^*!® The powers exer¬ 
cised by an administrative agency, to the extent 
that such powers were delegated to it by the legis¬ 


lature, are legislative and not judicial in na- 
ture.®^*2® 

Executive functions, strictly speaking, may be ex¬ 
ercised only by duly constituted officers of the ex¬ 
ecutive department,®^ but it is not wholly independ¬ 
ent of other departments®® and administrative or 
ministerial functions may be incidental or essential 
to the execution of powers exercised by theni.®7 
Administrative officers and agencies of the gov¬ 
ernment belong, as a rule, to the, executive depart¬ 
ment,® 7.6 but they, cannot exercise executive pow- 
.ers specifically delegated to the govemor.®7.lo 

Acts which are to be deemed acts of administra¬ 
tion, and classed among those govemniental pow¬ 
ers properly assigned to ffie executive department, 
are those which are necessary to be done to carry 
out legislative policies and purposes already declared 
by the legislative body, or such as are devolved on 
it by the organic law of its existence.®^.!® jbe word 
"administrative” as used to describe some of the 
acts which fall within the province of the execu- 


eOl. and 5S 262, $02 U.S« 650, 
82 Ii.Ed. 504. 

91. Conn.—^LogUacl v. Liquop Con¬ 
trol Commission, 192 A. 260, 12$ 
Conn. 31. 

Tex.—Dancigrer Oil & Refining Co. v. 
Railroad Commission of Texas, 
Ctv.App., 49 S.W.2d 837, reversed 
on other grounds, 56 S.W.2d 1075, 
122 Tex. 243. 

Wash.—State v. Miles, 105 F.2d 51, 
5 Wa8h.2d 322. 

astegnlattng private xights and pro 3 pw 
ecty 

In regulating private rights and 
properties, interests of individual, as 
far as consonant with public wel- 
fewe, must be protected- 
Tex,—Danclger Oil & Refining Co. v. 
Railroad Commission of Texas, Civ. 
App., 49 S.W.2d 837, reversed on 
other grounds 56 S.W.2d 1075, 122 
Tex. 24$. 

9flL Conn.—^Loglisci v. Liquor Con¬ 
trol Commission, 192 A. 260, 123 
Conn. $1. 

93- TJ.S.—Newfield v, Ryan, C.CLA,. 
Fla., 91 P.2d 700, certiorari denied 
Ryan v. Newfield, 58 S.Ct 54 (two 
isas^B) $02 U.S. 729, 82 L.Bd. 56$, 
rehearing denied 68 S.Ct. 137, $02 
U.S. 777, 82 L.Ed. 601, 58 S.Ct. 188, 
802 U.S. 777, 82 L.Bd. 601, and 58 
S.Ct. 262, $02 U.S. 650, 82 I/.Ed, 504 
—Ballentine v. Florida Tex Oil Co., 
C.C.AFla., 91 F»2d 700a certiorari 
denied Florida Tex Oil Co. v. Bal- 
lentihe, 58 S.Ct 64, $02 U.S. 729, 
82 LJSd. 564, rehearing denied 58 
act' 1‘38, 302 U.a ^77, 82 LkBO. 
601, end 58 S.Ct 262, 802 U.S. 650, 

^ 82 L.BSd. 504. * h 


94. Pa,—^Holgate Bros. Co. v. Ba- 
shore, 200 A. 672. 831 Pa. 256. 117 
AL.R. 639. 

94.5 Ind.—State ex ret Guide Man¬ 
agement Corp. V. Alexander, 69 17. 
E.2d 169, 223 Ind. 221. 

94.10 U.S,—U, S. V. Pink, N.Y., 62 S. 
Ct 652, 816 U.S. .203, 86 L.Bd. 
796. 

N.Y.—^In re Deyo*s Estate, 42 N.Y.S. 
2d 379. 180 Mlsc. 32. 

94.15 N.C.—Cox V. City of Kinston, 
8 S.B.2d 262, 217 N.C. 891. • 

94.20 Wis,—Clintonville Transfer 
Line v. Public Service Commis¬ 
sion, 21 N.W.2d 5. 248 Wis. 69. 

95. Fla.—^Florida Bry Cleaning & 
Laundry Board v. Economy Cash 
& Carry Cl€^ers, 197 So. 660. 143 
Fla, 859. 

Statutory administrative offloevs 
cannot legally perform functions 
among legislative, executive, or Ju¬ 
dicial powers of government 
Fla-—Florida Motor Lines v. Rail¬ 
road Com*rs, 129 Sol 876, 100 Fla. 

! 538, 

I Wis.—State ex reL Wisconsin Devel- 
j opment Authority v. Bammah'n, 277 
I N.W. 278, 228 Wis. 147, vacated on 
i. other grounds 280 N.W. 698, 228 
. Wis. 147. 

96. R.I.—Gorham v. .Robinson, 186 
V A. 832, 67 R.L L 

yoiut action 

, The p:^nciple» relating to the sep- 
I aratlon of governmental dei^tments, 
do not provide-., that the adjxdnis- 
trative or executive departments may 
not act in Oonjunctioh with the legis- 
jilative department where it Is so ex¬ 


pressly stated in the constitution or 
charter of a political tinlt 
Mich.—^Local ,321, State. County and 
Municipal Workers of America, 
C.I.O., V. City of Dearborn, 19 n! 
W.2d 140, 311 Mich. 674. 

97. Fla.—^Florida Motor Lines v. 
Railroad Corners, 129 So. 876, 100 
Fla. 638. 

Ind.—^Perry Tp., Marion County v. 
Indianapolis Power & Light Co., 64 
N.B.2d 296, 224 Ind. 69. 

OourtB may exercise administra¬ 
tive powers incidental to the exer¬ 
cise of Judicial functions. 

N.BC.—In re Opinion of the Justices, 
164 A, 217, 85 N.H. 662. 

973 Ind.—Tucker v. State, 85 N.B. 
2d 270, 218 ihd. 614—^Town of 
Walkerton v. New York, C. & St. L. 
R, Co., 18 N.B.2d 799, 216 Ind. 206, 
certiorari denied 60 S.Ct 76, 808 
U.S. 566, 84 L.Bd. 467. 

PartlcTiIar agencies held imu 4 of epE- 
scutive departmeut 

(1) Board of liquidation of the 
state debt 

La.—Carso y. Board of Liquidation 
of State Debt 17 So.2d 868, 205 
La. 868. 

(2) Milk control board. 

N.J.—Wilenta ex reL Golat v. Stang- 
er, 80 A.2d 885, 129 N.J.Law 606. 

(3) A soning board of appeals. 
Ill.—Illinois Bell Tel. Co. v. Fox, 86 

N.B.2d 43,. 402 lU. 617. 

97.10 Ind.—Tucker v. State, S5.J7.E. 
2d 270, 218 Ind. 614. 

97.15 C!al.—-Meftord ^ City of Tu- 
• lare, 228 P.2d 847, 102"CaLApiK2d 
■'919—^McKevitt- v. • City ‘ of Sacra- 
; mento, 203 P. 132, 66 CalJkpp. 117. 
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tive has been held not to be synonjTnons with 
"executive'' but to be S3aion3anous with “ministe- 

rial,"97.20 

Executive powers may not be delegated to private 
or irresponsible persons,although executive of¬ 
ficers may call on private persons for information 
and advice,®® 

The president In the United States, the execu¬ 
tive power in the federal branch is vested in the 
president.^ However, except as other powers are 
vested in him by congress, the president has only 
such powers as are conferred on him by the con- 
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stitution,2 and congress may confer executive or 
administrative powers, not reserved to him by that 
instrument, on other executive ofiicers.® Converse¬ 
ly, apart from the powers conferred on him by the 
constitution, the president may exercise only such 
powers as are vested in him by congress.®*® Gen¬ 
erally speaking, the powers of the president are 
restricted to recommending laws thought wise, 
vetoing laws considered bad, and seeing to the 
faithful execution of laws properly enacted.®*^® 
The president may delegate the doing of executive 
acts to subordinates, but he may not so delegate the 
exercise of a power of a judicial character.^ 


97,20 Ind.—^Tucker v. State, SS NJBL 
2d 270, 218 Ind, 614. 

<<Ad32ii3iisti«tiv9 process” is a 
means by which a grovemmental 
agency clothed with delegated‘legis¬ 
lative authority or performing quasi 
judicial functions regulates activi¬ 
ties of groups of persons within spe¬ 
cified channels. 

D.O.—American Eagle Fire Ins. Co. 
V. Jordan, D.C.. 67 P.Supp. 76. re¬ 
versed on other grounds 169 P.2d 
281, 83 U.S.APP.D.C. 192, 

98. Wis.—State ex reL Wisconsin 
Development Authority v. Dam- 
mann, 277 N.W. 27S, 228 Wis. 147, 
vaulted on other grounds' 280 N.W. 
698, 228 Wis. 147. 

Private oorpomtioo. cazmot be public 
ofiicer 

'V7is.—State ex reL Wisconsin De¬ 
velopment Authority v. Dammann, 
277 N.W. 278, 228 Wis. 147, vacat¬ 
ed on other groimds 280 N.W. 698, 
228 Wis. 147.- 

Pow’er to. expeaid appropriatioiL 
Where statute appropriating state 
funds for use by Wisconsin develop¬ 
ment authority imposed no duties or 
functions on the authority, which 
was a private corporation, except 
that of using appropriation in ac-l 
cordance with calls of statute, no I 
duties and* functions were imposed 
by statute such as would authorize 
authority to exercise its corporate 
powers as' a state agency and there¬ 
by invalidate statute. 

Wis.—State eaj reL Wisconsin De¬ 
velopment Authority v. Da mmann, 
280 N.W. 698, 228 Wis. 147. 
ProvisiosLs for infosmatlozL aaid as- 
slstaace 

The, statute providing that Wis¬ 
consin development authority should 
have access to available information 
collected by state departments, that 
it might call on public service com¬ 
mission to obtain further inforina- 
tion and that governor might direct 
that assistance be given-it. by „ofa- 
cers of state did not vest authority, 
which was a private corporation with 
such sovereign powers as would in¬ 
validate struts, Stl937» { 199.94, 


Wis.—state ex rel. Wisconsin Devel¬ 
opment Authority v. Dammann, 280 
N.W. 698. 228 Wia 147. 

Statute not oonfezxlBg additional 
powers 

Where Wisconsin development au¬ 
thority was empowered by its arti¬ 
cles to do everything that it could 
do after enactment of statute appro¬ 
priating state funds for use by it, 
statute conferred no power on it and 
was not invalid on ground that it 
conferred sovereign power on a pri¬ 
vate corporation, the statute being a 
mere appropriation measure. 

Wia—State ex rel. Wisconsin Devel¬ 
opment Authority v. Dammann, 
280 N.W. 698, 228 Wis, 147. 

99. N.Y.—^Benedetto v. Kern, 4 N.T. 
S.2d 844, 167 Misc. 831, affirmed 7 
N.Y,S.2d 227, 255 App.Div. 753, af¬ 
firmed 19 NE.2d 92, 279 N^Y. 798. 
i Exaanluation toe lioeasss 

A statute authorizing a municipal 
civil service commission to call on 
the plumbing industry for assistance 
in the preparation, conduct, and rat¬ 
ing of the practical and written ex¬ 
aminations of plumbers seeking a 
license, is not invalid. 

N.Y.—Benedetto v. Kem, 4 N.Y.S.2d 
844. 167' Misc. 831, affirmed 7 N.Y. 
S.2d 227, 255 AppJ)iv. 753, affirmed 
19 N.E.2d 92, 279 N.Y. 798. 
Seemities Act was not an unlaw¬ 
ful delegation of executive powers. 
U.S.—Davis V. Securities and Ex¬ 
change Commission, C.C.A.I11., 109 
P.2d 6, certiorari denied 60 S.Ct 
889, 309 U.S. 687, 84 L.Ed. 1030. 

1. U.S.—Mississippi V. Johnson, 4 
WalL 475. 18 D.Ed. 4S7. 

2. U.S.—Youngstown Sheet & Tube 
Co. V. Sawyer, App.D.C., 72 S.Ct. 
863, 848 U.S. 579, 96 L..Bd. 1153, 26 
A,L.B.2d 1398—Ex parte Quirin. 
APP.D.C., 63 S.Ct. 2, 317 U.S. 1, 87 
Ii.Ed. 3. 

U. S. V. Western Union Tele¬ 
graph Co.. D.C,N.Y.. 272 P. 311, af¬ 
firmed, C.C.A.. 272 P. 893. reversed 
on other grounds 43 S.Ct 91, 260 
U.S. 754, 67 UBd. 497. 

Ala.—KtttreU v. Hatter, 10 So.2d 827, 
. 243 Ala. 472. 

84Z 


Pzohibltlsg caa>ls Taading 
The president is not empowered by 
the constitution to prohibit the land¬ 
ing of a submarine cable from a 
foreign country, and, in the absence 
of authority from congress, may not 
do so. 

U.S.—^U. S. V. Western Union Tele¬ 
graph Co., D.C.N.Y., 272 P. 311. af¬ 
firmed, C.C.A., 272 P. 893, reversed 
on other grounds 43 S.Ct. 91, 260 U. 
S. 754, 67 JUEd. 497. 

3. U.S.—Kendall v. U. S., D.a, 13 
Pet 524, 9 D.Bd. 1181. 

12 C.J. p 898 note 72 [a]. 

3,6 U.S.—O'Neal v. U. S., C.CJL 
Tenn., 140 F.2d 908, 151 A.li.IL 1474. 
certiorari denied 64 S.Ct 945. 322 
U.S. 729, 88 KEd. 1565. 

3.10 U.S.—Youngstown Sheet 6b 
Tube Co. V. Sawyer, App.D.C., 72 S. 
Ct 863, 343 U.S. 579, 96 Ii.Ed. 1153, 
26 A.Xi.R.2d 1378. 

4. N.Y.—In re Schuster, 182 N.T.S. 
857, 111 Misc. 649. 

IMiusllzatloa of aHieA enemies 
I An act of congress empowering the 
president to determine whether an 
alien shall be excepted f^m the 
classification of a statute prohibit¬ 
ing the naturalization of alien ene¬ 
mies contemplates that such x>ower 
he exercised by him personally; 
moreover, such power is of a judicial 
character, the exercise of which can¬ 
not he delegated by him to subordi¬ 
nates. 

N.Y.—In re Schuster, 182 N.T.S. 357, 
111 Misc. 649. 

Admissioa or exdasioa of alien. 

The decision to admit or exclude 
an alien may be lawfully p^ced with 
the president who may delegate such 
power to a responsible executive offi¬ 
cer. 

U.S.—U. S. ex reL EZnaulf v. Shaugh- 
nessy. N.T.. 70 S.Ct. 309, 338 U.S. 
537, 94 L.Ed. 317. 

U. S. ex rel. Kwong Had Chew v. 
Colding, D.CJ7.Y., 97 P.Supp. 692, 
affirmed CJL, 192 P.2d 1009, revers¬ 
ed on other grounds 73 S.Ot 472, 
344 U.S. 590, 97 LuB± 576. 
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Governor. The chief magistrate or governor of 
the state has been said to bear a relation to the 
State similar to that which the president bears to 
the United States.® However, the president is 
manifestly an officer of higher dig^iiity and of more 
extensive power than that possessed by the gov¬ 
ernor of a state;® and whereas the president is 
vested with the federal executive power, in the 
states the functions pertaining to the executive pow¬ 
er are distributed among several officers, of whom 
the governor is the most prominent.^ Similarly, al¬ 
though the executive power is vested in the gov¬ 
ernor by the state constitution, the legislature may 
join other state officers with him in constituting a 
board for the discharge of executive functions not 
expressly vested in the governor,® but the express 
delegation of the executive power to the governor 
precludes the delegation of any such power to ad¬ 
ministrative officers.®-® The governor has no pre¬ 
rogative powers, but is confined to the exercise of 
those powers conferred on him by the constitution 
and statutes.® 

§ 168. Appointment and Removal of Officers 

Executive ofRcers do not have exclusive power to 
appoint to office, and, unless forbidden by the constitu¬ 
tion, such power may be vested by statute in the legis¬ 
lature or courtsi but generally speaking, the power to 


16 aj.s. 

appoint to office Is Intrinsically executive hi nature. 
Executive officers do not possess Inherent power^to re¬ 
move from office, and cannot be empowered, without con¬ 
stitutional authority, to remove officers created by the 
constitution, but may be empowered to remove statutory 
officers. 

Intrinsic among the powers of the executive is 
the power to appoint to an office such power is 
included in any general grant of power to the 
executive branch of government.^®*® The power to 
appoint is not a legislative^^ or a judicial,^® func¬ 
tion. Under our form of government, however, ex¬ 
ecutive officers have no inherent power to make 
appointments.^® Moreover, the power is not ex¬ 
clusively an executive function,i®*® at least not so 
exclusively an executive function that it may not 
be exercised by the legis^ture, as discussed supra 
§ 131, or by the courts as considered supra § 163, 
as an incident to the discharge of functions properly 
within their respective spheres; and, unless forbid¬ 
den by the constitution, such power may be vested 
by statute either in the legislature or in die courts.*!^ 
Unless properly authorized, executive officers may 
not delegate their power to make appointments.^® 

The power to remove from office is not, under our 
system of government, to be implied as a part of 
the inherent power of the governor or other execu¬ 
tive officer.!® Such power of removal mzyP or 


5 . Md. — ^S£iles V. Bradford, 22 Md. 
170, 184, 85 Am.D. 648. 

12 C.X p 898 note 74. 

ExolTLslve powers 

Power to remit fllnes and forfei¬ 
tures Imposed in, or srowinsr out of, 
criminal prosecutions is exclusively 
in governor. 

Ala.—State v. Stone, 139 So. 328, 224 
Ala. 234. 

6. Wis.—State v. Farwell, 8 Pin. 
893. 

7. Iowa.—Hutchins v. Des Moines, 
157 N.W. 881. 176 Iowa 189, 

Tex.—^Bledsoe v. International R. Co., 
40 Tex. 537. 

12 C.J. p 898 note 7*6. 

8i Ind.—French v. State, 41 N.B. 2, 
141 Ind. 618, 29 lUILA. 113. 

SS Ind.—^Tucker v. State, 85 N.B. 
2d 270, 218 Ind. 614. 

9. S.C.—Hesrward v. Long, 188 S.B. 

145. 178 S.C, 861. 

12 C.J. p 899 note 84. 

lOL Ind.—State v. Hyde, 22 N.B. 644, 
121 Ind. 20. 

Idass.—Clark v. City Council of Wal¬ 
tham, 101 K.E.2d 869, ^28 Mass. 40. 
K.D.—Corpus anxis cited iu State ex 
rel. Johnson v. Myers, 19 N.W.2d 
745. 750. 74 NJ>. 678. 

Tex.—Cocpujii juris. Seeujidnin cited 
± 0 , Walker v. Baker, 196 S.W.2d 
324, 828, 145 Tex. 121. 


105 U.S,—•Municipality of St. 

Thomas & St. John v. Gordon, D, 
CVlrgin Islands. 78 F.Supp. 440. 

IL La.—State ex reL Porterie v. 
Smith, 166 So. 72, 184 La. 263. 

12. Fla—^Bryan v. Bullock, 93 So. 
182, 84 Fla 179. 

lU.—Webb V. Marozas, 268 IlLApp. 
838. 

Ind.—^Mosley v. Board of Com'rs of 
Marion County, 165 N.H.. 241, 200 
Ind. 616. 

Kan.—Mercantile Warehouse Co. v. 
Johnson, 28 P.2d 775, 138 Kan. 
889. 

Mass.—Clark v. City Council of Wal¬ 
tham, 101 N.B.2d 869, 828 Mass. 
40. 

Or.—State v. Famham, 2S4 P. 806, 
114 Or. 32. 

12 CJ. p 898 note 80. 

Oonolnsivainesis of appointment 
An appointment by an executive 
officer may be made conclusive on 
the courts. 

K.Y.—In re Skinkle, 168 N.E. 297, 
249 N.T. 172. 

13. S.C.—Corpus Jnzls quoted in 
Heyward v. Long. 183 S.B. 146. 156, 
178 S.C. 351. 

12 C.J. p 899 note 84. 

13JI N.D.—State ex reL Johnson v. 
Myera 19 N.W.2d 745, 74 N.D. 478. 
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14, Fla—Corpus Juris died in State 
V. Daniel. 99 So. 804, 808, 87 Fla 
270. 

S.C.—^Heyward v. Long, 183 S.H. 145, 
178 S.C. 351. 

12 CJ. p 898 note 83. 

15. N.H.—^In re Opinion of the Jus¬ 
tices, 190 A. 425, 88 N.H 484. 

By waiver or indirection 

Fact that the governor approved 
Act of .1920 providing for appoint¬ 
ment to police commission of two 
members by the municipal council of 
St. Thomas and St. John of the Vir¬ 
gin Islands which per se became il¬ 
legal on passage of Organic Act of 
1936 by confess, did not establish a 
w^ver by governor of his power of 
appointment, dnee he could not 
either directly or indirectly by laches 
delegate to legislature his powers of 
discretion in appointment of mem¬ 
bers of any executive board, as such 
delegation of discretion would be an 
illegal act, and he could not give 
sanction to his own illegal act by not 
questioning it ever a period of years. 
U.S.—-Municipality of St. Thomas & 
St John V. Gordon, D.GVirgin Is¬ 
lands, 78 F.Suppw 440. 

ISm Me.—Sawer v. Gilmore^ 88 A 
678, 109 Me. 169. 

12 O.J. p 899 note 87'. 

17. lll.-r-Pield V. People, 8 HL 79. 
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may be vested by the constitution in the ex¬ 

ecutive* In the absence of authority in the consti¬ 
tution, the legislature cannot empower executive of¬ 
ficers to remove oflScials whose offices are created by 
the constitution.^^ On the other hand, in the case 
of officers created by the legislature, tihe power of 
removal may be vested by statute in the governor, 
or in some other officer or department of the gov¬ 
ernment;^^ and the exercise thereof may be made 
conclusive on the courts .22 However, in the ab¬ 
sence of such provision, the power of removal is 
not to be exercised by the governor.^* It has been 
held that the president has power to remove an 
officer appointed by him as an incident to the power 
of appointment or under the constitutional g^rant 
of authority to the president or both, in the absence 
of legislative limitation, regardless of whether such 
officer is engaged in the exercise of quasi legisla¬ 
tive or quasi judicial functions.23.6 

A statute authorizing executive officers to remove 
officials whose offices are created by the constitu¬ 


tion has been held invalid as a violation of a provi¬ 
sion of the constitution that the removal of such 
officials shall be by impeachment.24 

§ 169. Encroachment on Legislature 

Public policy Is for the determination of the leg¬ 
islative, not the executive, branch of govermnent. Ex¬ 
ecutive officers may not ordinarily exercise, question. 
Interfere with, or limit powers conferred on the leg¬ 
islature by the constitution, but they may make rules 
carrying out the provisions or expressed purpose of stat¬ 
utes, or disregard statutes properly declared invalid. 

The determination of public policy is within the 
province of the legislative branch of government, 
and the executive branch may only apply the policy 
so fixed and determined, and may not itself deter¬ 
mine matters of public policy or change the policy 
laid down by the legislature.^'**^® 

It is beyond the power of executive or adminis¬ 
trative officers or bodies to exercise, question, inter¬ 
fere with, or limit powers conferred on the legisla¬ 
ture by the constitution.^^ The power to make 


1& Neb.—^Laverty v. Cochran, 271 
N.W. 354. 132 Neb. 118. 

12 C*J. p 899 note 89. 

19. Neb.-s-Liaverty v. Cochran, 271 
N.W. 354, 182 Neb. 118. 

Va.—Pugate v. Weston. 167 S.E. 736, 
156 Va. 107. 

ao. Ky.—Johnson v, IiafCoon, 77 S. 
W.2d 845. 257 Ky. 156. 

N.J.—McCran v. Gaul, 112 A. 603, 96 
N.J.Law 165, 

Vt.—^McFeeters v. Parker, 80 A.2d 
300, 113 Vt. 139. 

12 C.J. p 899 note 90. 

81. Idaho.—Conwell v. Culdesac, 92 
P. 586. IS Idaho 575. 

Mo.—State v. Wells, 109 S.W. 758, 
210 Mo. 601. 

Wls.—State ex rel. Brister v. Weston, 
6 N.W,2d 648, 241 Wis. 684—State 
V. Superior, 64 N.W. 304, 90 Wis. 
612. 

12 C.J. p 899 note 91. 

22. N.Y.—In re Skinkle, 163 N.BI. 
297, 249 N.T. 172. 

23- Md.—Cantwell v. Owens, 14 Md. 
215. 

23.5 U.S.—Morgan v. Tennessee Val¬ 
ley Authority, D.C.Tenn., 28 P. 
Supp; 782. affirmed, COA., 115 P.2d 
990, certiorari denied 61 S.Ct. 806, 
312 U.S. 701. 85 I^Ed. 1185. 

24. Neb.—^Laverty v. Cochraxi, 271 
N.W. 864, 132 Neb. 118. 

24A0 U.S. — Colgate-Palmollve-Peet 
Co. ▼. N. 3U R. B., Cal., 70 S.Ct. 166, 
838 U.S. 365, 94 L.E>d. 161. 

In re Plude, 169 F.2d 878. 84 C. 
C.PAu (Patents) 939—Broos v. Bar¬ 
ton, 142 F.2d 690, 81 aCP-A. (Pat¬ 
ents) 1039. 

D.C.—Chenery Corix v. Securities 
and Exchange Commission, 128 F. 

16 C.XS.—64 


2d 803, 76 U.S.App.D.C. 374, cause 
remanded 83 S.Ct. 454, 818 U.S. 
80, 87 L.Ed. 626. 

Mont—State ex reL McC^ten v. Cor¬ 
win, 177 P.2d 189, 119 Mont 520. 
N.Y.—Acorn Employment Service v. 
Moss, 24 N.Y.S.2d 669, 261 App. 
Div, 178, appeal denied 26 N.Y.S. 
2d 315, 261 App.Div. 897. 

Levy V. Valentine, 17 N,Y.S.2d 
768, 173 Misc. 306—New York 

Good Humor v, Morgan, 14 N.Y.S. 
2d 7, 171 Misc. 899. 

Pa.—^Bell TeL Co. of Pennsylvania 
V. Driscoll, 21 A.2d 912, 843 Pa. 109, 
Separation of administrative powers 
from legislative powers see Public 
Administrative Bodies and Proce¬ 
dure §§ 28-85. 

Presldesitial policies 
Where executive order directing 
secretary of commerce to seize steel 
mills set forth in its preamble, like 
statute, reasons why president be¬ 
lieved certain policies should be 
adopted, and such policies were pro¬ 
claimed as rules of conduct to he 
followed, and, again like statute, au¬ 
thorized government officials to pro¬ 
mulgate additional rules and regula¬ 
tions consistent with policy pro¬ 
claimed and needed to carry that 
policy into execution, such order was 
not merely a direction that congres¬ 
sional policy be executed In manner 
prescribed by congress, but amounted 
to a direction that presidential policy 
be executed in a manner prescribed 
by the president; and therefore such 
order could not be sustained as an 
exercise of the president’s power to 
see that laws are faithfully executed, 
U.S.—^Youngstown Sheet & Tube Co., 
V. Sawyer, App.D.C., 72 S.Ct. 863, 
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343 U.a 579, 96 L.Ed. 1153, 23 A. 
L.R.2d 1878. 

25. U.S.—^Youngstown Sheet & Tube 
Co. V. Sawyer, supra—^U. S. v. State 
of CaL, Cal., 67 S.Ct 1658, 332 U. 
S. 19, 91 L.Ed. 1889. opinion sup¬ 
plemented 68 S.Ct 20, 332 U.S. 804, 
92 L.Ed. 382, rehearing denied €8 
S.Ct 37. 332 U.S. 787, 92 L.Bd. 370, 
peUtion denied 68 S.Ct 1517, 834 
U.S. 855, 92 Ij.Ed. 1776. 

U. a V. Guy W. Capps, Ina, C, 
A.Va., 204 F.2d 855, affirmed 75 S. 

Ct 326, 848 U.S. 296, 99 LuEd. - 

—Commissioner of Internal Rev¬ 
enue V. Van Vorst, C.C.A., 59 F. 
2d 677—Nordberg v. U. S., D.C 
Mont, 51 F.2d 271—Inland Prod¬ 
ucts Co. V. Blair, C.C.A., 31 F.2d 367 
—Great Lakes Hotel Co. v. Com¬ 
missioner Of Internal Revenue, C 
aA., 80 F.2d 1—Philadelphia 
Storage Battery Co. v. Lederer, D. 

C. Pa., 21 F.2d 320—^In re Mellea, 

D. C.Mich., 6 F.2d 687. 

U. S. V. Dettra Flag Co., D.C.Pa., 
86 F.Supp, 84—^Application of Tex¬ 
as Co., D.C.I1L, 27 F.Supp. 847— 
U. S. ex rel. Fortmueller v. Com¬ 
missioner of Immigration, Ellis Is¬ 
land, New York Harbor. D.C.N.Y., 
14 F.SUPP. 484. 

WaddeU v. U. a, 18 CtCustApp. 
424. 

Ala.—^In re Opinion of the Justices, 
3 So.2d 50, 241 Ala. 416. 

Colo.—^John Thompson Grocery 
Stores Co. v. Industrial Commis¬ 
sion of Colorado, 277 P. 789, 85 
Colo. 676. 

D.C.—Chenery Corporation v. Secu¬ 
rities and Exchange Commission, 
128 F.2d 303, 75 U.aApp.D.C, 74, 
cause remanded 63 S.Ct 454, 318 

l U.S. 80. 87 L.Ed. 626. 
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laws is a legislative power, as discussed supra § orders having the fotce and effect of le^slation, or 
106, and may not be exercised by executive officers otherwise.26 Similarly, the power to alter or re- 
or bodies, either by means of rules, regulations, or peal laws is, as shown supra § 106, a legislative 


Fla.—^Florida Motor Ldnes v. Rail¬ 
road Com*rs, 129 So. S76» 100 Fla. 
538. 

Idaho.—State v. Liukena 283 P. 527, 
48 Idaho 357. 

Ind.—^Pesler v. Bosson, 128 N.K 145, 
189 Ind. 484. 

Me.—Anhenser-Busch v. Walton, 190 
A. 297, 135 Me. 57. 

Mich.—^In re Consolidated Freight 
Co., 261 N.W. 431, 265 Mich. 340. 
Minn.—State ex rel. Lichtscheidl v. 
MoeUer, 249 N.W. 330, 1S9 Minn. 
412. 

NT.T.—Abrams v. La, Guardia, 21 NT.T. 
S.2d 891, 174 Misc. 421, affirmed Ap¬ 
plication of Abrams, 28 N.T.S.2d 
711, 262 App.Div. 724, affirmed 89 
]Sr.B.2d 933, 287 N.Y. 717—Apart¬ 
ment Hotel Owners' Ass'n v. City 
of New York, 283 N.Y.S. 563, 183 
Misc. 881—Merkle v. Paschkea, 204 
N.Y.S. 102, 123 Misc. 203. 

N.C.—^Bickett v. State Tax Commis¬ 
sion, 99 S.R 415, 177 N.C. 433. 
Ohio.—State v. Se 3 ^ert, 6 Ohio Supp. 
1, motion overruled, App., 37 N.E. 
2d 970, affirmed, App., 72 N.R2d 
801. 

Okl,—Jones V. Freeman, 146 P.2d 564, 
193 Okl. 554, appeal dismissed 64 
S.Ct. 1288, 822 U.S. 717, 88 REd. 
1668—^Feebly v. Childers, 217 P. 
1049, 95 Okl. 40. 

Or.—State v. Slasher, 248 P. 358, 119 
Or. 141. 

Pa—George B. Newton Coal Co. v. 
Davis, 126 A. 192, 281 Pa 74, nf- 
flrmed Davis v. George B. Newton 
Coal Co., 45 S.Ct, 805, 267 U.S. 
292, 69 Ii.Bd. 617. 

S.D.—State v. Dailey, 234 N.W. 45, 
67 S.D. 664, 

Tex.—Hogg V. Campbell, CivJVpp., 48 
S.W.2d 516—Gulf Refining Co. v- 
City of Dallas, Civ.App.. 10 S.W.2d 
151, error dismissed. 

Va—Commonwealth.’ v. Wilson, 12S 
S.B. 220, 141 Va 116. 

Wash.—^Bmst v. Kootros, 82 P.2d 
126, 196 Wash. 138. 

Wis.^-^tat6 V. Circuit Court for 
Marathon County, 190 N.W. 663, 
178 Wls. 468. 

12 C.J. p 899 note 94. 

BeoommeaidatLoiiji to legislatoze 
The chief executive, In submitting 
recommendations to the legislature 
as provided by the constitution, ex¬ 
ercises legislative powers, and is 
subject to the constitutional pro¬ 
hibition against the exercise by the 
executive of powers conferred by the 
constitution on the legislature. 

Neb.—Blmen v. State Board of 
Equalization and Assessment, 281 
N.W. 772, 120 Neb. 141. 

Frevions enoxcaoImiMiAs 
Previous action by presidents in 
seising, without congressional au¬ 


thority. possession of private busi¬ 
ness enterprises in order to settle 
labor disputes did not deprive con¬ 
gress of its exclusive constitutional 
authority to make laws necessary 
and proper to carry out powers vest¬ 
ed by constitution ‘*in the govern¬ 
ment of the United States, or any de¬ 
partment or officer thereof.” 

U.S.—^Youngstown Sheet & Tube Co. 
V. Sawyer, App.D.C., 72 S.Ct. 863, 
343 U.S. 579, 96 KEd. 1153, 26 A. 
Ii.R.2d 1378. 

lEasidate fox Ubeoral coiUFlKriiotioa 
The mandate of the provision of 
the Workmen's Compensation Act for 
liberal construction of its provisions 
provides no authority for adminis¬ 
trative or judicial creation of right 
or liabilities under the guise of con¬ 
struction, since the measure of lib¬ 
erality is for legislative deter^na- 
tlon. 

Me.—Simpson's Case, 66 A.2d 417, 
144 Me. 162. 

29. U.S.—^Youngstown Sheet & Tube 
Co. V. Sawyer, App.D.C., 72 S.Ct 
863, 343 U.S. 679, 96 L.Bd. 1163, 26 
A.L.R.2d 1378—^U. S. v. Chas. M. 
Dunning Const Co., C.A.Okl., 228 F. 
2d 728—^Kobllkin v. Pillsbury, C.a 
A.Cal., 103 F.2d 667, affirmed 60 S. 
Ct 465, 309 U.S. 6f9, 84 Li.Ed. 983, 
rehearing denied 60 S.Ct 584, 309 U. 
S. 695, 84 Li.Ed. 1035—U. S. v. Pow¬ 
ell, O.C.AMVa., 96 F.2d 752—Commis¬ 
sioner of Internal Revenue v. Van 
Vorst, C.aA., 59 F.2d 677—Nord- 
berg V. U. S., D.CMont, 61 F.2d 271 
—Great Xiakes Hotel Co. v. Com¬ 
missioner of Internal Revenue, C.C. 
A., 30 F.2d 1—In re Mellea, D.C. 
Mich., 5 P.2d 687. 

In re Fluda 159 F.2d 878, 84 C. 
C.P.A, (Patents) 939. 

Ala.—State V. Vaughan, 4 So.2d 6, 80 
Ala.App. 201, certiorari denied 4 
So.2d 9, 241 Ala. 628. 

Arlz.—Wylie v. Phoenix Assur. Co., 
22 P.2d 845, 42 Ariz. 133. 

Colo.—Annear v. McRelvey, 66 P.2d 
636, 100 Colo. 213. 

Fla-Foley v. Stata ex pel. Gordon, 
50 So.2d 179. 

Me.—Acheson v. Johnson, 86 A;2d 
628, 147 Me. 275. 

N.Y.—Acorn Employment Service v. 
Moss. 54 N.B.2d 840, 292 N.Y. 147. 

Smith V. Morgan, 1 N.Y.S.2d 958, 
253 App.Div. 239. 

In re Karlinskl's Estate, 43 N.Y. 
S.2d 40, 180 Misc. 44—^Holland vl 
Bankson, 26 N.Y.S.2d 260, 178 Misc. 
810, affirmed 86 N.Y.S.2d 431, 264 
App.Div. 896, reversed on other 
grounds 49 N.B.2d 16, 290 N.Y. 
267—New York Good Humor v. 
Morgan, 14 N.Y.S.2d 7, 171 Mlsa 
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899—^Merkle v. Paschkes, 204 NT 
S. 102, 128 Misc. 203. 

Acorn Employment Service v 
Mosa 66 N.Y.S.2d 77—Goodman v* 
Moss., Sup., 43 N.Y.3.2d 381 , afl 
firmed in part and reversed in* part 
on other grounds 66 N.Y.S. 2 d 634 
69 App.Div. 839. 

N.C,—States' Rights Democratic Par¬ 
ty V. State, Bd. of Elections, 49 
S.E.2d 879, 229 N.CX 179. 

Or.—Winslow v. Fleischner, 223 P 
922, 110 Or. 654. 

Pa—Gteorge B. Newton Coal Co. v 
Davis, 126 A. 192, 281 Pa 74, af¬ 
firmed Davis V, George B. Newton 
Coal Co., 45 S,Ct. 305, 267 U.S. 292 
69 REd. 617. 

Commonwealth v. Madison, 16 
PaDist. & Co. 824. 

Tex.—Gulf Refining Co. v. City of 
Dallas, Civ.App., 10 S.W.2d 151, er¬ 
ror dismissed. 

Va—Frank L. Cook Transfer v. 

Com., 83 S.B.2d 733, 196 Va 884. 
Wash.—Ernst v. Eootros, 82 P.2d 
126, 196 Wash. 138—State v. State 
Public Service Commn., 162 P, 523, 

' 94 Wash. 274. 

12 C.J. p 899 note 96. . 

Bxeontive oirdegr, issued pursuant 
to authority conferred by National 
Industrial Recovery Act, prohibiting 
transportation of. excess petroleum 
in Interstate and foreign commerce, 
but containing no findings as to 
grounds of president's action, is in¬ 
valid, since president, if allowed to 
act without showing compliance with 
such prerequisites as might be spec¬ 
ified In act, would be Invested with 
uncontrolled legislative power. 

U.S.—^Panama Refining Co. v. Ryan, 
Tex., 55 S.Ct. 241, 293 U.S. 388, 79 
D.Bd. 446. 

Abrogatiofli of rights 
Exercise of legal right may be 
regulated, but ccunnot be taken away 
without legislative sanction. 

Mass.—^Anzalone v. Metropolitan Dis¬ 
trict Commission of Commonwealth 
of Massachusetts, 163 N.B. 825, 
267 Mass. 82. 47 A.RR. 897. 

OreatioiL of liability 

(1) . Laws vesting power In officers 
to. make regulations confer no au¬ 
thority to change terms of statute or 
to create liability where statute does 
not. 

U.S.—Nordberg v. U. S.. D.CMont, 
51 F.2d 27i: 

U. S. V. Curtlss-Wright Export 
Corporation, D.C.N.Y., 14 F.Supp. 
230, reversed on other grounds, 57 
> 'S.Ct 216, 299 U.S. 304, 81 LEd. 
256. - - 

12 C.J. p 899 notes 96 [ali 98 [a]. 

(2) In a criminal prosecution for a 
violation of an administrative order. 
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power, and executive officers may not, by means of naught or disregard, laws enacted by the Icgisla- 
construction, rules and regulations, orders, or other- ture;^? and this rule has been applied to the acts 
wise, extend, alter, repeal, or, ordinarily, set at 


courts will ecarutlnlze the order with 
especial care in order to determine 
whether It clearly falls within the 
scope of authority conferred by the 
legislature. An order declaring a 
rule of evidence amounting to a pre¬ 
sumption of guilt is void as being 
legislative In character. 

Del.—State v. Retowski, 175 A. 825. 6 
W.W.Harr. 830. 

(3) An executive order revoking a 
prior proclamation made in pursu¬ 
ance of authority from the legisla¬ 
ture will not extinguish liability in¬ 
curred during the effective period of 
the proclamation. 

D.S.—IT. S. V. Curtiss-Wright Ehc- 
I>ort Corporation, D.C.N.T., 14 F. 
Supp. 230, reversed on other 
grounds 57 S.Ct. 216, 299 U.S. 804, 
81 Li.Ed. 255. 

Creatioii of remiodies 

The executive branch of govern¬ 
ment cannot create remedies or 
causes of action. 

Tex.—^Bx parte Hughes. 129 S.W.2d 
270, 183 Tex. 505. 

Bight of appeal 

The statutory right of appeal from 
an order of the public utility com¬ 
mission cannot be enlarged by the 
commission. 

Pa.— Smith V. Pennsylvania Public 
Utility Comnoisslon. 101 A.2d 435, 
174 PaSuper. 262. 

Uxoited legislative power of lieuteiL- 
aat governor 

The constitutional provisions au¬ 
thorizing the lieutenant governor, 
whose office is established and set 
up as a part of the executive depart¬ 
ment of the government, to preside 
in the senate with power to vote and 
exercise the legislative function in 
certain Instances must be treated as 
exceptions to the rule that officers 
with duties in one department may 
not function in another. 

Ind.—^Tucker v. State, 86 N’.EL2d 270. 
218 Ind. 614. 

27. U.S.—Colgate-Palmolive-Peet Co. 
V. N. U. R. B., CaL, 70 S.Ct. 166, 338 
U.S. 365, 94 I-.Ed. 161~U. S. v. 
State of CaL, Cal., 67 S.Ct. 1668, 332 
U.S. 19, 91 L.Ed. 1889 opinion sup¬ 
plemented 68 S.Ct. 20. 332 U.S. 804, 
92 I*.Ed. 3S2, rehearing denied 68 S. 
Ct 87, 832 U.S. 787, 92 L.Bd. 370. 
petition denied 68- S.Ct. 1517, 834 
U.S. 855. 92 L.Bd. 1776—U. S. v. 
Carolina Freight Carriers Corp., N. 
C., 62 S,Ct. 722, 315 U.S. 476, 86 
Ed. 971—U. S. V. CurUss-Wright 
Export Corporation, K,T„ 67 S.Ct. 
216, 290 U.S. 304. ^1 L..Ed. 266-^ 
Helvei^z^ v. Powers, CJC.A^. -66 S. 
CL 171, 298 U.S. 214,' 79 L..E^ 291. 

“u. s; V. Chas. M. Dunning Const. 
Co., C.A.OkL. 228 F.2d 723—U. S. 


V. Guy W. Capps, Inc., C.A.Va., 204 
P.2d €55. affirmed 75 S.Ct. 326. 348 

U.S. 296. 09 L..Ed.-^U. S. ex 

rel. Hirshberg v. Malanaphy, C.C. 
A.K.Y., 168 P.2d 503, reversed on 
other grounds U. S. ex rel. Hirsh¬ 
berg V. Cooke. 69 S.Ct 530, 336 U. 
S. 210, 93 L.Ed. 621—Walling v. 
Baltimore Steam Packet Co.. C.C. 
AMd.. 144 P.2d 120—R. B. Schan- 
zer, Inc., v. Bowles. Em.App., 141 
F.2d 262—^Durkee Famous Foods v. 
Harrison. C.C.A.I11.. 136 P.2a 303, 
certiorari denied 64 S.Ct 191. 320 
U.S. 782, 88 KEd. 469. certiorari 
granted and judgment reversed on 
other grounds Harrison v. Durkee 
Famous Poods, 64 S.Ct 867. 320 U. 
S. 718, 86 li.Ed. 422—Commissioner 
of Internal Revenue v. Betts, C. 
C.A7, 123 F.2d 634—U. S. v. Jones, 
C.C.AMO., 100 P.2d 65—^Tyson v. 

U. S.. C.C.AN.C.. 76 P.2d 538. af¬ 
firmed 56 S.Ct 390. 297 U.S. 121, 
80 * Ii.Bd. 520—Doran v. Colonial 
Drug & Sales Co.. C.C.AC0I0., 58 
P.2d 65—Lewis v. White. D.C. 
Mass.. 56 F.2d 390, appeal dismiss¬ 
ed. C.C.A, White Y. Lewis, 61 F. 
2d 1046—Nordberg v. U. S., D.C. 
Mont, 61 F.2d 271—Riverdale Co¬ 
op. Creamery Ass’n v. Commission¬ 
er of Internal Revenue, C.C.A, 48 
P,2d 711—Geo. L. Tracy & Co. v. 
Rasmussen, D.C.Mont, 26 F.2d 139 
—^In re Mellea^ D.C.Mlch., 5 P.2d 
687, 

Corpus Taxis Seoiuidam cited in 
Peony Park v. O’Malley, D.C.Neb., 
121 F.Supp. 690, 695—^In re Elec¬ 
tric Bond & Share Co.. D.C.N.Y., 
113 F.Supp. 547—Rhodes v. Social 
Sea Administration, D.C.Pa., 79 F. 
Supp. 498—^Ex parte Fillibertie, D. 
CS.C., 62 F.Supp. 744. 

U. S. V. Western Union Tele¬ 
graph Co., D.C.N.Y., 272 P. 311, 
affirmed, C.C.A, 272 F. 893, revers¬ 
ed on other grounds 43 S.Ct. 91, 
260 U.S. 754, 67 L,Ed. 497—Oertel 
Co. V. Gregory, D.C.K!y., 270 P. 789 
—Greenport Basin & Construction 
Co. V. U. S.. D.C.]Sr.Y., 269 F. 68. 
affirmed 43 S.Ct 183, 260 U.S. 512, 
67 L.Ed. 370- 

Klein, Messner Co. v. U. S., 13 
CtCustApp. 273. 

Broos V. Barton, 142 F.2d 690, 81 
C.C.P. A (Patents) 1089. 

Ala.—Hall v. Blan, 148 So. 601, 227 
Ala. 64. 

CsJ.—Knudsen (dreamery Co. of CaL 

V. Brock, 234 P.2d 26, 37 CaL2d 
485—^Plrst Indus. Loan Co. of CJal. 
V. Daugherty, 169 P.2d 921, 26 CaL 
2d 546—WhltfX>mb Hotel v. Cali¬ 
fornia Employment Commission. 
161 P.2d 233. 24 CaL2d 753. 165 A 
ILR. 406—^Ballard v. Kingsbury, 
274 P, 63, 206 CaL 797—Workman 
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T. KlngabUJT, 274 P. 62, 206 Cal. 
793—Hickey Bros. Co. v. Kings¬ 
bury. 274 P. 62, 206 CaL 794—^Har- 
thom V. Kingsbury, 274 P. 62, 206 
CaL 795—Chamberlin v. Klngsbury» 
274 P, 62, 206 Cal. 706—Shudde v. 
Kingsbury, 274 P. 61. 20-6 CaL 792 
—Boone v. Kingsbury, 273 P. 797. 
206 CaL 148. followed in 274 P. 61, 
206 CaL 791, and appeal dismissed 
and certiorari denied Workman v. 
Boone. 50 S.Ct 66, 280 U.S. 517, 74 
LEd. 587—Hodge v. McCall, 197 P. 
86. 185 Cal. 330. 

Cullinan v. McColgan. 183 P.2d 
115, 80 Cal.App.2d 976—Dillman v. 
McColgan, 146 P.2d 978, 63 CaLApp. 
2d 405—Adolph Coors Co. v, Cor¬ 
bett App-, 123 P.2d 74. 

Colo.—John Thompson Grocery 
Stores Co, v. Industrial Commis¬ 
sion of Colorado, 277 P. 789, 85 
Colo. 576. 

Conn.—State ex reL McCarthy v. 
Watson, 45 A2d 716, 132 Conn. 518, 
164 A.L.R. 123S. 

Del.—State v. Retowskl, 175 A 325, 
6 W.TV.Harr. 330. 

D.C.—Chambers v. Lucas, 41 P.2d 
299, 59 App-D.C. 327. 

Fla—^Poley r. State ex rel. Gordon, 
50 So.2d 179. 

IlL—Ex-Cell-O Corp. v. McKibbin, 60 
K.E.2d 505. 3S3 Ill. 316. 

Ky.—^Atlantic Coast Line R. Co. v. 
Com., 193 S.W.2d 749, 302 Ky. 36. 
Me.—Simpson's Case. 66 A 2d 417, 
144 Me. 162—State v. York UtlliUes 
Co., 45 Afd 634, 142 Me. 40—An¬ 
heuser-Busch V. Walton, 190 A 
297, 135 Me. 57, 

Md.—^Hopper v. Jones, 13 A2d 621, 
178 Md. 429—Gunter v. Sharp & 
Dohme. 151 A 134, 159 Md. 438— 
Duncan v. Graham, 142 A 593, 155 
Md. 607. 

Mich.—^Board of Sup'rs of Jackson 
County V. Dicker, 244 H.W. 235, 
260 Mich. 73. 

Minn.—State ex reL Lichtscheidl v. 
Moeller, 249 M.W. 330, 189 Minn. 
412. 

Mo.—State V. Public Service Commn., 
168 S.W. 1156, 259 Mo. 704. 

Mont—State ex rel. McCarten v. Cor¬ 
win, 177 P.2d 189, 119 Mont 620— 
State ex reL Wilson v. Weir, 79 
P.2d 306, 106 Mont 526. 

N.Y.—McGoldrtck v. Family Finance 
Corporation, 4i K.E.2d 86, 287 K.Y. 
535. 141 AL.R. 909—Wingate v. 
McGoldrick, 18 N.R2d 143, 279 K. 
Y. 246. 

Jaffe V. McGoldrick, 137 N.T.S. 
2d 519, 285 App.Div. 889. 

Levy V. Valentina 17 N.Y.S.2d 
-768, 173 Misa 806. 

K.C.—^Bickett V. State Tax Commls- 
I Sion, 99 8.B. 415. 171 Nia 493.' 
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of tax commissions, 27-5 a board of equalization, 
departments of revenue, a revisor of stat- 
utes,2^'20 a civil service commission,a com¬ 
missioner of markets,27.30 a state rent administra¬ 
tor,27.35 a governor,27.40 a parole board,27.46 and 
boards of elections.27.50 


16 C.J.S. 

However, the power to act or to make rules and 
regulations to carry out the provisions or expressed 
purpose of a statute is not an exclusively legislative 
power, but is administrative in nature, and may be 
exercised by executive officers ;28 although where 
a subject has been fully regulated by statute, an 


01iio.-HState ex reL Klldow v. Indus¬ 
trial Commission of Ohio, 192 N.E. 
873, 128 Ohio SL 573. 

West Toledo Paxstory Bldsrs. v. 
Evatt, 16 Ohio Supp. 97. 

Okl.—Henry v. State, 136 P. 982, 10 
OkLCr. 869, 52 113. 

Pa.—Commonwealth v. A. M. Byers 
Co.. 31 A.2d 530. $46 Pa. 555, cer¬ 
tiorari denied 64 S.Ct. 64, 320 IT.S. 
757, 88 L.Ed. 451. 

S.O.—^Boykin v. State Hlgrhway De¬ 
partment of South Carolina, 144 S. 

E. 227, 146 S.C. 483. 

S.D.—John Morrell & Co. v. Wilder, 
36 N'.W.2d 390, 72 S.D. 441. 

Tenn.—^Prescott v. City of Memphis. 
286 S.W. 587, 154 Tenn. 462, 48 A.L. 
R. 1378. 

Utah.—Utah Concrete Products Cor¬ 
poration V. State Tax Commission, 
125 P.2d 408, 101 Utah 513—Utah 
Mfrs.* Ass*n v. Stewart, 28 P.2d 
229, 82 Utah 198. 

Va.—City of Richmond v. Henrico 
County, 87 S.E2d 878, 185 Va. 176, 
modified on other irrounds 41 S.E. 
2d 85, 185 Va. 869—^Hancock Co. v. 
Stephens, 14 S.B.2d 332, 177 Va. 
849. 

Wash.—Smith v. N’orthem Pac. Ry. 
Co., 110 P.2d 851. 7 Wash.2d 652— 
State V. Miles, 105 P.2d 51, 6 Wash. 
2d 822—^Emst v. Eootros, 82 P. 
2d 126, 196 Wash. 138—Pacific Tele¬ 
phone & Telegraph Co. v. Henne- 
ford, 81 P.2d 786, 195 Wash. 563, 
certiorari denied 59 S.Ct. 483, 806 
U.S. 687, 83 Ii.Ed. 1038, motion de¬ 
nied 92 P.2d 214, 199 Wash. 462. 
W.Va.—^In re National Bank of W. 
Va.. at Wheeling, 73 S.B.2d 665, 137 
W.Va, 678—^Fairmont'Wall Plaster 
Co. V. Nuzum, 102 S.B. 494, 85 W. 
Va. 667. 

Wis.—State V. Circuit Court for 
Marathon County, 190 N.W. 563, 
178 Wla 468. 

12 CJ. p 845 note 56[b]. 

Bfiiitahle considecatioiui will not 
entitle executive ofiicers to modify 
a statuta 

D.C.—Chambers v. Lucas, 41 P.2d 
299, 59 App-D.C. 827. 

OiBLoec's statutory powers may not 
he extended or changed hy him. 

U.S.—Fidelity & Deposit Co. of 
Maryland v. U. S., aCJLMd., 55 

F. 2d 100. 

Cai.—^Bank of Italy v, Johnson, 261 
P. 784, 200 CaL 1, 

Or.—Winslow v. jsiTeischner, 223 P. 
922, 110 Pr. 554. 

Shns limit may hot he imposed hy 


an executive officer on a right grant¬ 
ed by statute. 

Colo.—Annear v. McKelvey, 66 P.2d 
536, 100 Colo. 213. 

Meaning or eifect of statute may 
not be fixed by executive officers. 
U.S.—^Norwegian Nitrogen Products 
Co. V. U. S., Ct.Cust.App., 53 S.Ct 
350, 288 U.S. 294, 77 L.Ed. 796. 

Liberty Nat Ldfe Ins. Co. v. 
Read, D.aOkl., 24 F.Supp. 103. 
Constrootioa adopted hy legislature 
While executive officers of the gov¬ 
ernment may change their erroneous 
construction of a statute, although 
long followed, they may not do so 
after such construction has been 
adopted by the legislature in encu^t- 
Ing later legislation. 

U.S.—^Mayes v. Paul Jones & Co., C. 

C.A.Ky., 270 F. 121. 

Suplyimg omissLoiui 
Administrative officers are without 
power to supply omissions In stat¬ 
utes. 

U.S.—Slough V. a L R., aC.A.6, 147 
F.2d 836—Busey v, Deshler Hotel 
Co., aCJLOhio, ISO F.2d 187, 142 
A.L.R. 668. 

317,5 U.S,—Champlln Refining Co. v. 
Oklahoma Tax Commission, D.C. 
OkL, 25 F.Supp. 218, appeal dis¬ 
missed. CCA., 104 F.2d 1018. 
Iowa.—City of Ames v. State Tax 
Commission, 71 N.W. 2d 16. 

S.C.—One Hundred Second Cavalry 
Officers Club v. Heise, 21 S.E.2d 400, 
201 S.a 68. 

Utah.—^Utah Concrete Products Cor¬ 
poration V. State Tax Commission, 
125 P.2d 408, 101 Utah 613. 

W.Va.—In re National Bank of W. 
Va., at Wheeling, 78 S.E.2d 655, 
137 W.Va. 673. 

317.10 CaL—Eisenberg^s White House 
V. State Board of Equalization. 164 
P.2d 67, 72 CaLApp.2d 8. 

27.15 Ala.—State v. Travelers Ins. 
Co., 58 So.2d 745, 256 Ala. 61. 

—Atlantic Coast Line R. Co. v. 
Commonwealth, 193 S.W.2d 749, 302 
Ky. 36. 

27.20 Fla.—Foley v. State ex reL 
Gordon, 60 So.2d 179. 

27JM N.T.—Bridgman v. Kem, 13 N; 
T.S.2d 249, 257 App.Div. 420, af¬ 
firmed 26 N.E.2d 299, 282 N.T. 875. 

27.80 N.T.—New Tork Good Humor 
V. Morgan. 14 N.T.S.2d 7, 171 Misc. 
899. 

27^ N.T.—Jaffe v. McGoldric*, 187 
N.T.aSd 519, 285 App.Div. 889. . 
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27.40 Ala.—Opinion of the Justices 
3 So.2d 50, 241 Ala. 416. 

27.46 N.J.—D1 Miceli v. State Parole 
Board, 101 A.2d 680, 29 N.J.Super. 
80, affirmed 105 A.2d 626, 16 NJ 
446. 

27.50 N.T.—Cohen v. Heffeman, 65 
N.T.S.2d 77, 187 Misc. 303, affirmed 
64 N.T.S.2d 906, 271 App.Div. 751 
and 64 N.T.S.2d 907, 271 App.Div. 
761, affirmed 69 N.B.2d 14, 296 N.Y. 
626. 

N.C.—States* Rights Democratic Par¬ 
ty V. State Board of Elections, 49 

5. B.2d 379, 229 N.a 179. 

28. U.S.—Sherman v. Ct I. R., C.C.A 

6, 146 F.2d 219. 

State of Ohio v. U. S. Civil Serv¬ 
ice Commission, D.C.Ohlo, 65 F. 
Supp. 776—^Panteleo v. Brown, D.C 
N.T., 53 F.Supp. 209—Champlin Re¬ 
fining Co. V. Oklahoma Tax Com¬ 
mission, D.QOkL, 25 F.Supp. 218, 
appeal dismissed, CC.A., 104 F.2d 
1018—Securities and Exchange 
Commission v. Jones, D.C.N.Y., 12 
F.Supp. 210, affirmed, C.C.A., Jones 
V. Securities and Exchange Com¬ 
mission, 79 F.2d 617, certiorari de¬ 
nied In part 66 S.Ct. 497, fourth 
case, 297 U.S. 705, 80 L.Ed. 993, 
reversed in part on other grounds 
66 S.Ct. 664, 298 U.S. 1, 80 L.Ed. 
1016. 

Burk-Waggoner Oil Ass’n v. Hop¬ 
kins, D.C.Tex., 296 F. 492, affirmed 
46 S.Ct. 48, 269 U.a 110, 70 LuEd. 
188. 

Ala.—Alabcuna State Milk Control 
Board y. Graham, 83 So.2d 11, 250 
Ala. 49. 

Ariz.—^Tillotson v. Frohmiller, 271 
P. 867, 34 Ariz. 394. 

Ark.—^Howard v. State, 242 S.W. 818, 
154 Ark. 480. 

Cal.—Hnudsen Creamery Co. of Cali¬ 
fornia V. Brock, 234 P.2d 26, 37 
CaL2d 485. 

Colo.—Staley v. Vaughn, 17 P.2d 299, 
92 Colo. 6. 

Del.—Darling Apartment Co. v. 
Springer, 16 A.2d 670, 26 DeLCh. 
98, affirmed 22 A.2d 397, 25 DeLCh. 
4'20, 187 A.L,B. 803. 

Fla^—Campoamor v. State Live Stock 
Sanitary Board, 182 So. 277. 

Ga.—Carter v. Bishop, 74 S.E.2d 662, 

87 Ga.APP. 554, reversed on other 
grounds 76 S.B.2d 784, 209 Oa 919, 
opinion conformed to .76 S.E.2d 783, 

88 GkuApp. 601. . 

Idaho.—State v. Keitz, 238 P.2d 489, 

. 72 Idaho 10,7. 

IlL—Hagler v. Lamer, 120 NJB. 676, 

. 284 IlL 647, 
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administrative board cannot further regulate it by 
the adoption of a regulation which is repugnant to 
the statute.28-5 The power conferred to make regu¬ 
lations for carrying a statute into effect must be 
exercised within the powers delegated, that is to 
say, must be confined to details for regulating the 
mode of proceeding to carry into effect the law as 
it has been enacted, and it cannot be extended to 
amending or adding to the requirements of the stat¬ 
ute itself;^® but it is to be presumed that regula¬ 
tions adopted were to carry out only the provisions 
of the statute and not to embrace matters not cov¬ 
ered, or intended to be covered, thereby,^® although 
it has been held that in a prosecution for violation 
of an administrative order it must clearly appear 
that the order is one which falls within ^e scope 
of the authority conferred on the administrative 
body, and the order will be scrutinized with great 
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care.^®*5 An executive or administrative agency 
does not encroach on the constitutional authority of 
the legislature with respect to a particular subject 
matter where it exercises with respect to such 
subject matter administrative powers conferred on 
it by statute.2®-^^ Rules that operate to subvert 
the statute may not be framed under a delegation 
of power to the executive.^^ Questions of fact 
may be determined by executive officers as an inci¬ 
dent to the administration of a statute,and the 
mere application of a statute to a factual situation 
is no encroachment on the function of the legisla- 
ture.3^® 

A construction placed on a statute by the execu¬ 
tive, especially if long continued, is entitled to 
weight in the construction of the act by the ju- 
diciary.s^ The policy or wisdom of a law is for 


Ky.—^Kesselringr v. Wakefield Realty 
Co.. 227 S.W.2d 416. 312 Ky. 334— 
Dlcken v. Kentucky State Board of 
Education. 199 S.W.2d 977, 304 Ky. 
343. 

Mont.—State eac reL Freeman v. Ab¬ 
stracters Board of Examiners, 45 
F.2d 668, 99 Mont. 664. 
l^eb.—^Fadanelli v. National Security 
Fire Ins. Co., 205 N.W. 642, 118 
Neb. 830. 

N.H.—P. Welch Co. v. State, 199 
A. 886, 89 N.H. 428. 120 A.Li.B. 282. 
affirmed 59 S.Ct. 438. 306 U.S. 79. 83 
L.Bd. 600. 

K.T.—In re Karlinski's Estate, 48 N. 

T.S.2d 40. 180 Misc. 44. 

Acorn Bmulo'yment Service v. 
Moss, Sup., 66 N.T.S.2d 77. 

Ohio.—State ex reL Kauer v. Defen- 
bacher. 91 N.E.2d 512. 153 Ohio St 
268—^Akron & B. B. R. Co. v. Public 
Utilities Commission. 74 N.E.2d 266, 
148 Ohio St 282. 

Pa.—Commonwealth v. Smoker, 110 
A.2d 740, 177 Pa.Super. 436. 

S.C—State ex reL Roddey v. Byrnes, 
66 S.E.2d 33, 219 S.C 485. 

Tenn.—Oatlinburgr Beer Regrulation 
Committee v. Ogle, 206 S.W,2d 891, 
185 Tenn. 482. 

Tex.—^Harvill v. State, Clv.App,, 188 
S.W.2d 869, error refused. 

Va.—^Fallon Florist v. City of Roa¬ 
noke, 58 S.E.2d 316, 190 Va. 564. 
Administrative rules and regulations 
in general see Public Administra¬ 
tive Bodies and Procedure §§ 92- 
113. 

Zntexpretatlon of rules 
Executive officers may, without 
usurping legislative powers, inter¬ 
pret their own, rules and the. phrases 
contained in them. 

U.S.—Norwegian Nitrogen Products 
Ca V. U. S„ CLCustApp., 53 S.Ct 
850, 288 U.S. 294, 77 B.Bd. 796. 

SU Mass.—Commonwealth v. John¬ 


son Wholesale Perfume Co., 24 N.E. 
2d 8, 304 Mass. 452. 

29. U.S.—U. S. V. 68,716 Square Feet 
of Land in City of New York, Bor¬ 
ough and County of Bronx, N. T., 79 
F.Supp. 438. 

Ala.—State v. Vaughan/ 4 So.2d 5. 
30 Ala.App. 201, certiorari denied 4 
So.2d 9. 241 Ala. 628. 

Cal.—Knudsen Creamery Co. of Cal¬ 
ifornia V. Brock, 234 P.2d 26. 37 
Cal.2d 485—^First Indus. Loan Co. 
of California v. Daugherty, 159 P. 
2d 921, 26 CaL2d 545. 

Dlllman v. McColgan, 146 P.2d 
978, 63 Cal.App.2d 405. 

Conn.—Corpus Juris quoted in Log- 
lisci V. Liquor Control Commission. 
192 A. 260, 263, 123 Conn. 31. 

Del.—Corpus Juris quoted In State 

V. RetowskL 175 A. 826, 326, 6 W. 

W. Harr. 830. 

IlL—Bx-Cell-O Corp. v. McKibbin, 60 
N.B.2d 505, 383 IlL 316. 

N.T.—^Acom Employment Service v. 
Moss, 64 N.B.2d 340, 292 N.T. 147. 

In re Elarlinski's Estate, 43 N. 

T.S.2d 40, 180 Misa 44—^Pirst 

American Natural Ferns Co. v. Pi¬ 
card. 23 N.Y.S.2d 39. 175 Misc. 280. 

Acorn Employment Service v. 
Moss, Sup,, 56 N.Y.S.2d 77—Good¬ 
man v. Moss, Sup., 43 N.Y.S.2d 
881, affirmed in part and reversed 
in part on other grrounds 66 N.T. 
S.2d 534. 69 App.Div. 839. 

S.D.—City of Bristol v. Horter, 43 N. 

W.2d 548, 73 S.D. 393. 

Utah.—^Bird & Jex Co. v. Funk, 85 
P.2d 831, 96 Utah 460. 
Wash.-r-Northern Pac. Ry. Co. v. Hen- 
nefor^ 113 P.2d 646, 9 Weish.2d 
18—Stat« 7. MUes. 105 P.2d 51, 5 
Wa8li.2d 222. 

12 <U. p 8i6 note 73. 

30 , U.S.—TT. S. V. Pennsylvania Co., 

D.CPa, 236 P. 961. 

30.6 Wash.—State v. Ulles, 105 P. 
I 2d 61, 6 Wash.2d 222. 
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30.10 Ga.—^Atkins v. Manning, 56 S. 

E. 2d 260, 206 Ga. 219. 

Idaho.—^Petition of Idaho State Fed¬ 
eration of Labor (AFL> 272 P.2d 
707. 75 Idaho 367. 

Okl.—^Bailey v. State Board of Public 
Affairs, 153 P.2d 235, 194 Okl. 496. 
Sleotion to exercise power 
Under statute authorizing depart¬ 
ment of revenue to provide personnel 
and other assistance to aid county tax 
commissioner in tax reappraisal 
whenever county by order of fiscal 
court petitions department for reap¬ 
praisal and department determines a 
reappraisal Is necessary, a county by 
electing to avail itself of the statute 
does not exercise legislative power re¬ 
served to general assembly, but mere¬ 
ly elects to accept benefits of legis¬ 
lation already enacted. 

Ky.—^Borders v. Cain, 252 S.W.2d 903. 
3L U.S.—St. Louis Independent 

Packing Co. v. Houston, Mo., 215 

F. 553, 132 aCA. 65. 

Utah,—^Bird & Jex Co. v. Funk, 85 P. 

2d 831, 96 Utah 450. 

Wash.—State v. Miles, 105 P.2d 61, 
5 Wash.2d 322. 

32. Wls.—Chicago & N. W. Ry. Co. 
v. Wisconsin 2inc Co., 179 N.W. 
688, 172 Wls. 407. 

32.5 Cal.—Shand v. California Em¬ 
ployment Stabilization Commission, 
268 P.2d 193, 124 Cal.App.2d 64. 

33. U.S.—Durkee Famous Poods v. 

! Harrison, aCJLIlL, 136 P.2d 303, 

certiorari denied 64 S.Ct. 191, 320 

U.S. 782, 88 L.Ed. 469, certiorari 
granted and judgment reversed on 
other grounds Harrison v. Durkee 
Famous Foods, 64 S.Ct. 867, 820 

U. S. 718, 86 LuBd. 422. 

U. S. V. Lytle, C.C.Ohlo, 26 F. 
Cas.No.16,652, 5 McLean 9. 

Ga.—«Elder v. Home Building db Loan 
Ass’D, 3 S.E.2d 76, 183 Qa. 113, 122 

AL. R. 783. 
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the legislature and not for the executive to deter¬ 
mineand the executive branch is not warranted 
in departing from the standards set up by a statute 
because of possible doubts as to the wisdom of the 
course chosen by the legislature,34-5 nor can it 
interfere to prevent a member of the legislature 
from introducing a bill or law, no matter how arbi¬ 
trary, novel, or unwise.35 Executive officers are 
not, of course, required to observe statutes declared 
invalid by a competent tribtmal.^® 

Applications of rules. The foregoing rules have 
been applied in a great number of cases holding that 
executive officers cannot, -without usurping the func¬ 
tions of the l^slature, or, in particular cases, that 
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they could not, without exceeding the authority con¬ 
ferred on them by the legislature, exercise the pow¬ 
er of taxation,37 determine what income, articles, or 
transactions are taxable,37.5 alter tax liability clear¬ 
ly fixed by statute,37.io broaden or narrow a tax 
base established by statute,37.i5 apportion taxes,33 
amend a statute taxing the use of personalty pur¬ 
chased at retail either within or without the state,39 
prescribe a method of computing an excess profits 
tax which alters or extends the statute levying the 
tax,^3 alter statutory income or profits tax exemp¬ 
tions,determine the portion of a corporation’s 
stock constituting substantially all its stock under 
an affiliation statute,^2 or obviate by construction 
the possibility of evasion of surtaxes.^3 


Ky.—Atlantic Ck>ast Line K. Co. v. 
Commonwealth, 193 S.W.2d 749, 
302 Ky. 36. 

Mich.—-Kelly t. Kelly, 292 N.W. 479, 
293 Mich. 530. 

N.T.—Prince v. Davis, 87 N.T.aSd 
600, 195 Misc. 901. 

Opinion as advisory 

Opinions of the United States 
comptroller general are only advisory 
and not controlling on the courts. 
IT.T.—In re Pox* Estate, 36 N.T.S.2cl 
267, 178 Misc. 725. 

34. U.S.—U. S. V. Carolina Freight 
Carriers Corp., N.C., 62 S.Ct. 722, 
315 U.a 475. 86 L.Bd, 971. 

Zazove v. U. S., C.aA.IIl„ 162 
P.2d 443, reversed on other grounds 
68 S.Ct. 1284. 334 U.S. 602, 92 L.Ed. 
1601, rehearing denied. 69 S.Ct. 12, 
335 U.S. 837, 93 L.Ed. 389. 

Application of Texas Co., D.C. 
nU 27 F.SUPP. 847—U. S. ex rel. 
Fortmueller v. Commissioner of 
Immigration, Ellis Island, New 
York Harbor, D.CN.Y., 14 F.Supp. 
484. 

Waddell v. U. S.,‘ 13 Ct.Cust.App. 
424. 

Idaho.—State v. Lukens, 283 F. 527, 
43 Idaho 357. 

Md.—^Duncan v. Graham, 142 A. 593, 
155 Md. 607. 

N.T.—Smith v. Morgan, 1 N.T.S.2d 
958, 263 App.Div. 239. 

Apartment Hotel Owners' Ass'n 
V. City of New York, 233 N.Y.S. 
553. 133 Misc. SSL 

S,D.—State v. Dailey, 234 N.W. 45, 57 
S.D. 554. 

12 aj. p 900 note 7. 

Desirability of p^venting evasions 
of a statute will not entitle executive 
ofdcers to alter its terms. 

U.S.—Lewis V. White, D.CMass., 66 
F.2d 390, appeal dismissed, <XCJL, 
White V. Lewis, 61 F.2d 1046. 

SMtiattvs nuMMmxe . . 

Secretary of sti^te cannot pans on 
question of merit, woi^ wiiaom, 
validity, or policy of-any proj>osed 
initiative measure. ;r. < ' 


Utah.—White v. Welling, 57 P.2d 703, 
89 Utah 885. 

Xneqaitabla operation 

As against contention that the 
statute operated inequitably, the fact 
that prisoner would be eligible for 
full release before he was eligible 
for parole consideration was a mat¬ 
ter which would have to be adjusted 
by legislature by amendatory legisla¬ 
tion and would not warrant state pa¬ 
role board in giving any credit,, other 
than work time credit, in reduction 
of time which third offender must 
serve before being eligible for pa¬ 
role consideration by state parole 
board. 

N. J.—-Di Miceli v. State Parole Board, 
101 A.2d 580, 29 N.XSuper. 80, af¬ 
firmed 105 A.2d 525, 15 446. 

34.5 U.S.—U. S. V. Carolina Freight 
Carriers Corp., N.C.,' 62 S.Ct. 722, 
815 U.S. 475, 86 L.Bd. 971. 

35. Wash.—State v. Thurston Coun¬ 
ty Super. Ct., 159 P. 92, 92 Wash. 
16. 

36. Tenn.—^Prescott v. City- of Mem¬ 
phis, 285 S,W. 587, 164 Tenn. 462, 
48 A.L.R. 1378. . 

37. U.S.—Inland Products Co. v. 
Blair, CCA., ,31 F.2d 867—PhUa- 
delphia Storage Battery Co. v. 
Lederer, D.C.P€L, 21 P.2d 320. 

tJ. S. V. 68,716 Square Feet of 
Land in City of New York, Borough 
and County of Bronx, New York, 
D.C.N.T., 79 F.Supp. 488. 

Ariz.—^Huut V. Norton, 198 P.2d 124, 
68 Ariz. 1, 6 A-L.R.2d 668.. . 

Ind.—Fesler v. Besson, 128 N.B. 146, 
189 Ind. 484. 

N.Y.—Emigrant Industrial Sav. Bank. 
V. McGoldrick, 60 N.Y.S.2d 965, 268 
App.Diy.; 277. . - 

Or.—State V. Slusher, 248 .B. 358, 119 
Or. 14L 

W.Va.—re National Bank of West 
Virginia, at Wheeling, 73 S.B.2d 
665, 137 W.Va. 678. 

87.5 Ind.—Department of State Rev¬ 
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enue V. Crown Development Co 
109 N.I3.2d 426; 281 Ind. 449. 

N.Y.-MSood Humor Corporation ▼. 
McGoldrick, 46 N.B.2d 881, 289 n! 
Y. 462. 

Emigrant . Industrial Sav. Bankv. 
McGoldrick, 50 N.Y.S:2d 965, 268 
App.Div. 277. 

Tex.—fflghland Park Independent 
School Dist. V. Republic Ins. Co., 
Civ.App., 162 S.W.2d 1066, reversed 
on other grounds 171 S.W.2d 342, 
141 Tex. 224.. 

37.10 Utah.r—In re Jones' Estate, 104 
P.2d 210, 99 Utah 873—State Tax 
Commission v. Associated Oil & Gas 
<3o., 100 P.2d 966, 98 Utah 474. 

37.15 ky.—^Atlantic Coast Line R 
Co. V. Commonwealth, 198 S.W.2d 
749, 302 Ky. 86. 

3& Va.—Commonwealth v, Wilson, 
126 an 220, 141 Va. 116. 

89. Iowa.—City of Ames v. State 
Tax Commission, 71 N.W. 2d 16. 

Wash.-^Pa.clflc Telephone ' & Tele¬ 
graph Co. V. Henneford, SI P.2d 
786, 195 Wash. 553, certiorari de¬ 
nied 59 act. 488,- 806 U.S. 637,-83 
USd. 1038, motion denied 92 P.2d 
214, 199 wash. 462. 

dO. U.S.—Greenport Basin & Con¬ 
struction Co. V. U. S.. D.CN.Y., 269 
F. 68, affirmed 48 S.Ct. 18$, 260 
. U.a 612, 67 LuBd. 870. , 

|4L U.S.—^Helverfhg v. Powers, C.C. 
A., 55 act. 171, 298 U.a 214, 79 
L.Bd. 29L 

Riverdale Co-Op. Creamery Ass'n 
V. Commissioner' of Internal Rev¬ 
enue# C.CJL, 48 F.2d 71L 

CaL—Cullinan v. McColgan, 188 P.2d 
116, 80 CaLApp.2d 976-^Dilhnan v. 
McColgan, 146 P.2d 978, 68 CaL 
App.2d 406. . - 

49. U.a—Great Lak^ Hotel Co. v. 
Commissioner of Internal Revenue, 
CCA., 30 n2a L 

: 43. U.^.—^Lewls'V.. White,* D.C.Mas8., 
66 F.2d 890, appeal dismissed, C 
CA. White. V, JbewUf, 61 F.2d 104A' 
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For similar reasons, it has been held that execu¬ 
tive ofiScers may not exercise unrestricted discre¬ 
tion in granting building permits,alter the defini¬ 
tion of an employer or employing unit,^^ or of a par¬ 
ticular class of labor,*5.6 for the purpose of an un¬ 
employment compensation statute, make unauthor¬ 
ized exceptions or'extensions to the operation of 
workmen’s compensation laws,*5.10 make unau¬ 
thorized exceptions to statutory provisions as to 
maximum hours of labor,*5.16 increase the amount 
payable by an employer for medical treatment of an 
injured employee,** extend or, restrict statutory re¬ 
quirements for citizenship,*®-5 change the form of 
poor-relief prescribed by statute*^ or alter the stat¬ 
utory standard of eligibility for old age assist¬ 
ance,*'^•5 fix prices** or refuse to execute a statute 
■providing marketing facilities for agricultural prod¬ 
ucts.** 

Likewise, it has been held to be beyond the power 
of executive ofiScers to declare to be within a pro¬ 
hibition statute beverages excluded from the statute 
.by the terms thereof,** prohibit the use of spec¬ 
ified words on the labels for beverages not within 
such a statute,*! prohibit the purchase of malt bev¬ 
erages from nonresident manufacturers not paying 
a tax prescribed by the ofiGicers for a certificate of 
approval,*2 prohibit the use of containers of al- 
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coholic beverages in a particular manner** or the 
use of containers other than those of specified 
sizes,5**5 order a permanent change of the open 
season for wild game,** prohibit the sale, or offer, 
or possession for sale of game fish,®*** prohibit the 
landing of a submarine cable by a corporation hold¬ 
ing a franchise issued under a statute,** provide 
that a certificate of intention to become a citizen 
shall not be filed or accepted unless accompanied 
by a certificate of arrival,** prescribe or alter pen¬ 
alties for the violation of legislative enactments,**-* 
seize private property,**-!* fix salaries,**-!* restrict 
attome 3 r’s or agent’s fees in immigration cases,*7 or 
determine the educational policy of the state.** 

Further, it has been held that executive officers 
may not adjourn a mortgage foreclosure sale in 
circumstances and for a time not prescribed by stat¬ 
ute,** determine the purpose to which funds raised 
by legislation and devoted to a specific purpose 
shall be applied,** prescribe the qualifications of 
persons seeking a place on a ballot as a candidate,*! 
extend the operation of civil service laws,*!-* divide 
a county into election districts without legislative 
authority,*2 alter a statute prescribing terms on 
which the government may be sued,** or exercise 
discretion with respect to the fees of public offi¬ 
cers.** 


4^1 Tex.—Gulf ReUnina Co. v. City 
of Dallas, "CivJ^pp., 10 S.W.2d 151, 
error dismissed. 

45. Wash.—r. Kootros, 82 P. 
2d 126, 196 Wash. 188. 

45.5 Cat—<3allfomia Employment 

Commission y.. Kovacevlch, 166 P. 
2d 917, 27 CaL2d 546. 

45.10 Mich.—Holloway v. Ideal Seat- 
ing Co., 21 N.W.2d 126, 813 Mich. 
267. 

Mo.—^Rucker v. Blanke Baer Extract 
& E^eservlngr Co., App., 162 S.W.2d 
345. 

45.15 OkL—^Lampley v. State, 166 P. 
. 2d 445, 82 OkLCr. 96—Lampley v. 
State, 166 P.2d 447, 82 OkLCr. 103 
—^Lampley v. State, 166 P.2d 448, 
82 Okl,Cr. 101—^Liampley v. State, 
' 166 P.2d 460, 82 OkLCr. lOp. 

46. Colo.—John Tbowson Grocery 
Stores Co. v. Industrial Commis¬ 
sion of Colorado,. 277 P. 789, 85 
Cola 676. 

46.5 U.S.—Ex parte Fillibertie, D. 
aS.C., 62 F.Supp. 744. 

47. ' Mont.-^tate : ex xeL L»ewis and 
Clark County v. State Board of 

\Public Welfare, 117 P.2d 269, 112 
Mont. 880—State ex reL Wilson v. 
Weir, 79 P.2d 805, 106 Mont. 626. 

47i5 Mo^—OUver v. State Social Sec. 
Commission, App., 184 S.W.2<d 774. 


48. Pa.—George B. Newton Coal Co. 
V. Davis, 126 A 192, 281 Pa. 74, 
euffirmed Davis v. George B. New¬ 
ton Coal Co., 45 act. 306, 267 U. 
S. 292, 69 Ii.Ed. 617. 

49. N.C.—^Bickett v. State Tax Com¬ 
mission, 99 S.E. 415, 177 N.C 433. 

5a U.S.—Oertel Co. v. Gregory, D. 
C.Ky., 270 P. 789. 

51. U.S.—Oertel Co. v. Gregory, D. 
C.Ky., 270 P. 789. 

52. Me.—^Anheuser-Busch v. Walton, 
190 A 297, 135 Me. 67. 

53. DeL—State v. Retowski, 176 A 
826. 6 W.W.Harr. 330. 

53.5 CaL—Adolph Coors Ca v. Cor^ 
bett. App., 123 P.2d 74. 

54. Or.—Winslow v. Pleischner, 223 
P. 922, no Or. 654. 

54.5 Ala.—State v. Vaughan, 4 So. 
2d 6, 30 Ala.App. 201, certiorari de¬ 
nied 4 So.2d 9, 241 Ala. 628. 

55. U.S.—U, a V. Western Union 
Telegraph Co., D.C.N.T., 272 P. 311, 
aflElrmed, CCA., 272 P. 893, revers¬ 
ed on other grounds 48 aCt. 91, 260 
Ua 764, 67 DJBd, 497. 

56. U.S.—In re Mellea, D.CMich., 6 
P.2d 687. 

56.5 U.a — 14 , P. Steuart & Bro. v. 
' Bowles, App.D.C, '64 aCt. 1097, 822 

U.a 398, 88 liJSd. 185a 
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SaiO D.C—^Youngstown Sheet & 

Tube Co. V. Sawyer, D.C, 103 P. 
Supp. 669, affirmed 72 aCt. 863, 343 
U.a 679, 96 L,Bd. 1163, 26 AL.R.2d 
1378, application deni^ Sawyer v. 

U. a Steel Co., 197 P.2d 682, 90 U. 
aApp.D.C 416. 

56.15 Wash.—State ex rel. Payne v. 
City of Spokane, 134 P.2d 960, 17 
Wash.2d 22. 

57- N.T.—^Merkle v. Paschkes, 204 
N.T.a 102, 123 Misc. 203. 

58. aD.—State V. Dailey, 234 N.W. 
45, 67 S.D. 654. 

69. Minn.—State ex reL Xiichtscheidl 

V. Moeller, 249 N.W. 330, 189 Minn. 
412. 

60. Ala.—Hall V. Blan, 148 So. 601, 
227 Ala. 64. 

61. Wls.—State V. Circuit Court for 
Marathon County, 190 N.W. 663, 
178 Wis. 468. 

61.5 Mass.—Nichols v. Commissioner 
of Public Welfare, 40 N.B.2d 275. 
311 Mass. 125. 

62. Tex.—Hogg V. Campbell, Civ. 
App., 48 S.W.2d 516. 

63. U.S.—Tyson v. U. a, CCAN.C., 
76 F.2d 683, affirmed 56 S.Ct. 390, 
297 U.S. 121, 80 nEd. 620. 

64. Mich.—Board of Supers of JaCk- 
son County v. Dicker, 244 N.W. 236, 
260 Mich. 78- 
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On the other hand, it has been held that execu¬ 
tive officers do not usurp legislative functions in 
explaining their understanding of an income tax 
statute in classifying persons,®^ or, in particular 
cases, that such officers acted within the authority 
conferred on ’them, and did not usurp legislative 
functions, in prohibiting a withdrawal, without the 
officers' consent, of a registration statement with 
respect to securities,®® enacting rules in connection 
with the hours of truck drivers,®^ regulating the 
hours during which consumption of liquor on certain 
premises might be permitted,®'^-® defining terms used 
in a fair labor standards act, as authoriaed there- 
Ijy^ST.iO determining the cost of a spur track,®® or¬ 
dering use of particular railroad equipment,®®*® reg¬ 
ulating the use and occupancy of state property,®®*^® 
excluding school pupils refusing to accept vaccina¬ 
tion,®® prohibiting the maintenance of diseased 
trees,^® or the exhibition of pictures of a specified 
type,^ designating through traffic streets,^® approv¬ 
ing a boundary agreement between school districts,7® 
requiring a minimum number of students for main¬ 
tenance of a school,^®-® withdrawing an appointee's 
name from consideration of a legislative body be¬ 
fore confirmation by such body,^®-!® or commuting 
a sentence for a minimum number of years to one 
for a fewer number of years.*^^ A declaration of 
administrative officers that the property of named 
persons was taken for the purposes and reasons 
designated in a decree has been held not to be void 
as an attempt to pass a law J® 

Dealings with foreign governments. The state 
department does not usurp the power of the United 
States senate in notifying a foreign government 


that the United States government desires to keep 
in force or revive a treaty.*^®-® 

Appointment of officers. A commissioner per¬ 
forming duties some of which are quasi-judicial, 
and some of which are wholly executive or admin¬ 
istrative, is not a court, and his appointment by the 
governor is not in violation of a constitutional re¬ 
quirement that judicial officers shall be appointed 
by the legislature.^® An appointment by an exec¬ 
utive officer of additional members of a police jury 
has been held to be an administrative act, not the 
exercise of a legislative act in violation of the con- 
stitution.7^ 

§ 170. -Veto Power 

According to one view, the power to approve or veto 
bills Is a legislative rather than an executive function; 
but there Is another view that such power Is delibera¬ 
tive but not legislative. 

The power conferred on the chief executive to 
- approve or veto bills passed by the leg^islature has 
been held to be not strictly an executive but a legis¬ 
lative function.^® As such, it is limited in its ex¬ 
ercise by a constitutional prohibition against an ex¬ 
ercise by the executive of powers Conferred exclu-? 
sively on the legislature by the constitution,^® In 
other jurisdictions, the view has been stated that 
the veto power is deliberative but not legislative.®® 

The extent of, and limitations on, the veto power 
generally are considered in Statutes § 52. 

§ 171. Encroachment on Judiciary 

Although executive or administrative offleera or bod-, 
lea may exercise powers of a Judicial or quasi judicial; 


05 , -D-.S.—Burk-Wassoner Oil Ass’n 
V. Hopkins, D.CTex., 296 F. 492, af¬ 
firmed 46 S.Ct 48, 269 TJ.S. 110, 70 
nJBd. 188. 

^ TJ.S.—Securities and Hxchansre 
Commission v. Jones, D.C.N.T., 12 
F.Supp. 210, affirmed. CCA., Jones 
V. Securities and Fxcliange Com¬ 
mission, 79 F.2d 617, certioraj-i de¬ 
nied in part 66 S.Ct 497, fourtli 
cane, 297 U.a 706, 80 KEd. 998, 
reversed in part on otker grrounds 
6 $ S.Ct. 664, 298 TJ.S. 1, 80 LuBd. 
1016. 

67, N.H.—H. P. Welch Co. v- State, 
199 A. 886 , 89 N.H^ 428, affirmed 69 
S.Ct. 438, 806 TJ.S. 79, 88 L..Bd. 600. 

Q7JS DeL—Darlingr Ap€a*tment Co. v. 
Springrer, 16 A.2d 670, 25 DeLCh. 
98, affirmed 22 A.2d 397, 26 DeLCh. 
420, 187 A.D.R. 808. 

67.10 TJ.S.—^Marian v. Ijockheed Air¬ 
craft Corp., D.C.Tex., 66 F.Supp. 18. 

6 a . Wls.—Chicago & N. W. riy. Co. 
V. Wisconsin Zinc Co., 179 N.W. 
688 , 172 Wls. 407. . . 


eaS Ohio.—Akron & B. B. R. Co. v. 
Public Utilities Commission, 74 N. 
B. 2 d 256, 148 Ohio St. 282. 
eaio Ky.—Guthrie v. Curlln, 263 B. 
W.2d 240. 

69. IlL—^Hagler v. learner, 120 N.B. 
575, 284 IIL 647. 

70w Ark.—Howard v. State, 242 S. 
W. 818, 164 Ark. 430. 

71. Ill.—^Pox Film Corporation v. 
Collins, 236 llLApp. 281. 

72. Colo.—Staley v. Vaughn, 17 P. 
2 d 299, 92 Colo. 6 . 

7a Ark.—Common School Dlst. NTo. 
42 V. Stuttgart Special School Dlst. 
No. 22, 68 S.W.2a 680, 187 Ark. 
119. 

Tas Ky.—Dlcken v. Kentucky State 
Board of Education, 199 S.W.2d 
977, 804 Ky. 348. 

TaiO Ariz ,—^McBride v. Osborn, 127 
P.2d 184, 69 A^ 321. 

74. IIL—^People v. Jenklzus^ 166 N.E. 
290, 326 lU. 872. 
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7a Tex.—Terrazas v. Holmes, Civ. 
App., 225 S.W. 848, affirmed 275. 
S.W. 892, 116 Tex. 82. 

76.6 U.S.—Argento v. North, D.CI. 

Ohio, 181 F.Supp. 538. 

7a Conn.—Appeal of Hotel Bond Co.,. 

98 A. 245, 89 Conn.,143. 

77. La.—State ex reL Porterie v. 
Smith, 166 So. 72, 184 La. 263. 

! 7a —Corpus. JUxls cited lA 

State V. French, 800 P. 1082, 1084, 
133 Kan. 1082. 

Mont.—The Veto Case, 222 P, 428, 69^ 
Mont. 326. 

Neb.—^Elmen - v. State Board of' 
Equalization and Assessment, 231 
^ N.W. 772, 120 Neb. UL 
12 C.J. p 900 note. 10. 

79. Mont.—The Veto Case, 222 P. 
; 428, 69 Mont. 325, 

Neb.—^Elmen v. State Board of' 
Equalization and Assessment, 231 
, N.W. 772, 120 Neb. 1451. 

sa W.Ya.—State v.. Mounts, 14 SJJi. 
407, 36 W.Y^. 243. 



16 C. J* S. 

nature Incidental to the exercise of their administrative 
functions, they may not exercise judicial authority, or 
Interfere with the exercise thereof by the courts. 

There is a vital distinction, related to the con¬ 
stitutional separation of powers, between the func¬ 
tions of judicial and administrative tribunals, and 
care should be taken that there shall be no en¬ 
croachment by one on the other.^o.so Hence, it is 
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a well established and universally recognized rule 
of constitutional law that executive or administra¬ 
tive ofRcers, boards, or commissions may not, by 
reason of their executive or administrative powers, 
exercise judicial authority,nor may they control 
or interfere with the courts in the e:vercise by the 
latter of judicial functions,82 The courts need no 


SO^SO N.J.—Application of Plainfield- 
Union Water Co., 102 A,2d 1, 14 N.J. 
296. 

81 . U.S.—Chicago & Southern Air 
Lines v. Waterman S. S. Corp„ 68 
act. 431, 333 U.S. 103, 92 L.B<1 
668, mandate conformed to, C.CA.. 
166 F.2d 1021. 

Artukovic v. Boyle, D.C.Cal., 107 
P.Supp. 11, reversed on other 
grounds, C.A., Ivancevic v, Arttiko- 
vic, 211 F.2d 565, certiorari denied 
Artukovic V. Ivancevic, 76 S.Ct. 28, 
348 U.S. 818, 99 L.Ed. -rehear¬ 

ing denied 75 S.Ct 202. 348 U.S. 

889, 99 LuEd.-Chester C. Fos- 

gate Co. V. Kirkland, D.C.FIa., 19 
F.Supp. 152—Northern Pac. Ry. 
Co. V. Henneford, D.CWash., 15 
P.Supp. 802, reversed on other 
grounds Henneford v. Northern 
Pac. Ry, Co., 58 S.Ct 415. 303 U.S. 
17, 82 L.Ed. 619. 

National City Bank of New Tork 
V. U. S., B.aN.Y., 276 P. 855. af¬ 
firmed, C.C.A., U. S. V. National 
City Bank of New York, 281 F. 764, 
error dismissed 44 S.Ct 32, 263 

U.S. 726, 68 L.Bd. 627. 

Ark.—Jones v. Cooper, 242 S.W. 660, 
154 Ark. 308. 

Cal.—^Lalsne v. State Board of Op¬ 
tometry, 128 P.2d 467, 19 Cal.2d 
831. 

In re Cate, App., 270 P. 968, re¬ 
hearing denied 271 P. 856, and sup¬ 
plemented 278 P. 617. 

Colo.—^People v. Swena, 296 P. 271, 
88 Colo. 337. ! 

Fla,—^Dade County v. Overstreet 69 
So.2d 862—^Lee v. Harllee, 161 So. 
406, 119 Fla. 274—^Pillo v. Harllee, 
161 So. 406, 119 Fla. 274--Otto v. 
Harllee, 161 So. 402, 119 Fla. 266— 
Florida Motor Lines v. Railroad 
Com’rs, 129 So. 876, 100 Fla. 638— 
State V. State Board of Equalizers, 
94 So. 681, 84 Fla. 592, 30 A.L.R. 
862. 

Ky.—^McCracken Fiscal Court v. Mc- 
Fadden, 122 S.W.2d 761, 275 Ky. 
819. 

lia,—^Delta Life Ins. Co. v. Martin, 
APp.. 59 So.2d 465, followed in 59 
So.2d 478, three cases, and 59 So. 
2d 479, two cases. 

Mich.—^In re Consolidated Freight 
Co., 251 N.W. 481, 266 Mich. 340. 

Mo.—^Liechty v. Kansas City Bridge 
Co., 162 S,W.2d 276—Public Serv-i 
ice Cozttznission v. Kansas City 
Power & Light Co.. 31 S.W.2d 67, 


325 Mo. 1217—State ex rel. Kansas 
City Terminal Ry. Co. v. Public 
Service Commission, 272 S.W. 957, 
308 Mo. 359. 

State ex re!. Consolidated School 
List. C-4 of Caldwell County v. 
Blackwell, App., 254 S.W.2d 243. 

Neb.—^Nebraska Mid-State Reclama¬ 
tion Dist v. Hall County, 41 N.W. 
2d 897. 152 Neb. 410—State v. 
Mitchell State Bank, 242 N.W. 283. 
123 Neb. 120—State v. State Bank 
of Minatare, 242 N.W. 278, 123 Neb. 
109. 

Nev.—State ex reL Watson v. Merial- 
do. 268 P.2d 922. 

N.T.—Cohen v. Board of Education of 
City of New York, 24 N.Y.S.2d 619, 
261 App.Div. 820. 

In re Jones, 98 N.Y,S.2d 524, 198 
Misc. 269—^People v. Clenner, 289 
N.Y.S. 1069, 169 Misc. 860—People- 
ex rel. Shirey v. Pearson, 200 N.Y.S. 
60. 121 Misc. 26. affirmed 201 N.Y.S. 
936, 207 App.Div. 888. 

N.D.—McGregor v. Great Northern 
Ry. Co,. 172 N.W. 841, 42 N.D. 269, 
4 A.L.R. 1635. 

Ohio.—^Board of Education of Center 
Township Rural School District v. I 
Auditor, Treasurer, County Board 
of Education of Williams County, 
26 Ohio N.P.,N.S.. 83. 

Pa—^In re Moskowitz, 196 A. 498, 829 
Pa 183. 

S.C.—^Beard-Laney, Inc. v. Darby, 49 
S.B.2d 564, 213 S.C. 880—^Ex parte 
Bess, 150 S.E. 54, 152 S.a 410, 65 i 
A.L.R. 1459. 

TenxL—^Little v. Carter County Board 
of Education. 146 S.W.2d 144, 24 
Tenn.App. 465. 

Tex.—Shaw v. Lone Star Building & 
Loan Ass'n, 71 S.W.2d 863, 123 Tex. 
873. 

Furr V. Chapman, ComApp., 287 
s:w. 496. 

1m B. Whitham & Co. v. Hendrick, 
Civ.App„ 1 S,W.2d 907, error refus¬ 
ed—Henderson V. Miller, CivA^pp., 
286 S.W. SOL 

W.Va—State ex reL Coole v, Sima 
68 S.E,2d 784, 133 W.Va 619—State 

V. Huber, 40 S.B.2d 11. 129 W.Va 
198, 168 A.L.R. 808—Crank v. Mc¬ 
Laughlin. 23 S.B.2d 66, 126 W.Va 
126. 

Wla—^Lakelanda Inc., v. Chippewa & 
Flambeau Improvement Co., 296 
N.W. 919, 287 Wla 326—^ohn F. 
Jelke Co. v. HiU, 242 N.W. 576. 
208 Wia 650—State v. Zimmerman, 
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231 N.W. 590, 202 Wis. 69—State v. 
Verage, 187 N.W. 830, 177 Wis. 295. 
23 AL.R. 491. 

12 C.J. p 900 note 13. 

DelegatiozL of Judicial power 
An executive officer, having no Ju¬ 
dicial power himself, has no Judicial 
power to delegate. 

U.S.—Ex parte WTiite, D.C.Hawail, 
66 F.Supp. 982. 

82. U.S.—Chicago & Southern Air 
Lines v. Waterman S. S. Corp., 68 
S.Ct 431, 333 U.S. 10$, 92 LEd. 568. 
mandate conformed to, C.C.A., 166 
F.2d 1021—Application of Tamashi- 
ta Philippine. 66 S.Ct 340, 327 U, 
S. 1, 90 LEd. 499. 

Dargel v. Henderson, Em.App., 
200 P.2d 664—Walker v. U. S., C.C. 
AMinn., 83 F.2d 103—Lew Shee v. 
Nagle, C.C.ACal., 7 F.2d 367—U. S. 

V. Grossman, D.C.I11,, 1 F.2d 941. 
Porter v. Fleishman, D.C,Or., 71 

F.Supp. 33—^Ex parte White, D.C. 
Hawaii, 66 F.Supp. 982. 

Cal.—^Drillon v. Industrial Accident 
Commission, 110 P.2d 64, 17 Cal.2d 
846—Vidal V. Backs, 21 P.2d 952, 
218 Cal. 99, 86 AL.R. 1134. 

Ill.—^People V. Jenkins, 156 N.E. 290, 
325 Ill. 872. 

Md.—^Hoke v, Lawson, 1 A2d 77, 176 
Md. 246. 

Minn.—^Petition for Integration of 
the Bar of Minnesota 12 N.W.2d 
515, 216 Minn. 195. 

Miss.—State ex reL Suddoth v. Tann, 
15$ So. 777, 172 Miss. 162, sugges¬ 
tion of error overruled 159 So. 639, 
172 Misa 162. 

Nev.—State ex reL Watson v. Merial- 
do, 268 P.2d 922. 

N.Y.—Johnson v. Smith, 69 N.Y.S. 
2d 68, 272 App.Div. 6, reversed on 
other groimds 77 N.B.2d 386. 297 
N.Y. 165. 3 AL.R.2d 888, motion 
denied 79 N.B.2d 276, 297 N.Y. 880, 
certiorari denied 69 S.Ct 47, 335 
U.S. 824, 93 L.Bd. 378. 

OkL—Jones v. Freeman, 146 P.2d 564, 
193 OkL 554, appeal dismissed 64 
S.Ct 1288, 322 U.S. 717, 38 L.Ed. 
1558. 

Tenn.—Clements v. Roberts, 281 S. 

W. 902, 144 Tenn. 152. 

Tex.—Shaw v. Lone Star Building & 
Loan Ass’n, 71 S.W.2d 863, 123 
Tex. 373. 

Utah.—In re Olson, 180 P,2d 210, 111 
Utah 365—^Utah Concrete Products 
Corporation v. State Tax Commla- 
sioa 125 P.2d 408, 101 Utah 513. 
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license from some executive branch of the govern- and the law applicable thereto,^® the test being 
ment to carry out their judicial functions.82.6 On whether the act in question is reasonably necessary 
the other hand, the performance of mere ministerial or incidental to the cariying out of an executive 
duties is not objectionable as constituting an exer- or judicial function.^®*® 
cise of judicial powers.®® Moreover, such officers 

or bodies may as an incident to the exercise of their Appl 3 dng the principles above stated, it is held 
executive or administrative powers exercise judg- that the determination of questions of law is a ju- 
ment and discretion,®^ or exercise powers, of a dicial function which cannot be exercised by ex¬ 
judicial or quasi-judicial nature.®® Whether a func- ecutive officers.®^ Thus, although such officers may 
tion performed by them is judicial or quasi-judicial exercise a reasonable discretion in construing the 
must be determined from its nature and attributes, laws under which they are required to act,®® the 


Wis.—^Lakelands, Inc. v. Chippewa & 
Flambeau Improvement Co., 295 
N.W. 919, 287 WIs. 326. 

12 C.J. p 900 note 14. 

Jtuisdiotioii in rem 
Where jurisdiction of a court is in 
rem or quasi in rem, as based on 
property in its control, no executive 
action can deprive court of Jurisdic¬ 
tion, or even constitute evidence of 
rights in the property, except as far 
as such rights depend on settlement 
of political questions, as on issues of 
sovereignty of a party or his assign¬ 
or. 

U.S.—Sullivan v. State of Sao Paulo, 
CaA.N.T., 122 F.2d 855. 

Machinery of oonzts 

Under system of constitutional 
government, governor cannot be made 
judge of when district court may be 
held in any county, of whether dis¬ 
trict judge called in by presiding 
judge of district may act, of which 
particular judge may be called in on 
disqualification of incumbent district 
judge for Imputed bias, or of wheth¬ 
er judicial business of any judicl^ 
district or county of state ca nn ot be 
dispatched with reasonable prompt¬ 
ness. 

Mont.—State ex rel. Bennett v. Bon¬ 
ner, 214 P.2d 747, 128 Mont. 414. 
Siveatiiig judge of jurisdiction 
Where duly elected and qualified 
judge is present in his district and 
capable, he may not be divested of 
his authority and jurisdiction by ex¬ 
ecutive order of governor, and be forc¬ 
ed to abdicate and stand aside while 
others take over his office and pe]> 
form duties Imposed on him by con¬ 
stitution and necessarily attendant 
on office of judge of judicial district. 
Mont.—State ex'reL Bennett v. Bon¬ 
ner, 214 P.2d 747, X28 Mont. 414. 

83i5 Utah.—In re Olson, 180 P.2d 
210, 111 Utah 865: 

S$m lU.—Du Bois ▼. Gibbons, 118 N.. 
B.2d 295, 2 ZlL2d 892—Department 
of Finance V. Gandolfi, 80 N.£!.2d 
787, 875 IlL 237. 

Kan.—^Mercantile Warehouse Co. ‘V. 

Johnson, 28 P.2d 775, 188 Kan. 889. 
2T.T.—Village of EHmira Heights v. 
Town of Horseheads, 254 H.T.S. 
418, 284 App.Div. 279^ modified on 


other grounds 184 N.B. 70, 260 N.T. 
607. 

Tex.—^ECarvlll v. State, Civ.App., 188 

S. W.2d 869, error refused. 

84. US.—Panteleo v. Brown, B.C-NT. 

T. , 53 F.Supp. 209. 

CaJL—Bast Bay Municipal Utility 
Dlst. V. Department of Public 
Works, 86 P.2d 1027, 1 Cal.2d 476. 
IlL—Winter v. Barrett, 186 N.EL 118, 
352 IlL 441—People v. J. O. Beek- 
man & Co., 179 3Sr.B. 486, 347 IlL 
92—^Italia America Shipping Cor¬ 
poration V. Kelson, 154 NJB3. 198, 
823 IlL 427. 

Ind.—Gaflll V. Bracken, 146 K.B. :109, 
195 Ind. 551. 

Neb.—Nebraska Mid-State Reclamap 
tion Bist. V. Hall County, 41 N.W. 
2d 397, 152 Neb. 410. 

NBL—^In re Opinion of the Justices, 
179 A. 857, 87 N.H. 492—In re Opin¬ 
ion of the Justices, 179 A. 844, 87 
N.H. 492, 110 A.L.R. 819. 

Vt.—^Trybulski v. Bellows Palls Hy- 
dro-Blectric Corp., 20 A.2d 117, 112 
Vt. 1. 

85. US.—^Tracy v. Commissioner of 
Internal Revenue, C.C.A., 53 F.2d 
575, certiorari denied 58 S.Ct. 88, 
287 US, 632, 77 LJEd. 648. 

Perkins v. Brown, D.C.Ga., 58 F. 
Supp. 176. 

Ark.—Jones v. Cooper, 242 S.W, 660, 
154 Ark. 808. 

Fla.—^Florida Motor Lines v. Rail¬ 
road Com'rs, 129 So. 876, 100 Fla. 
638. 

IlL—Department of Finance v. Gan- 
dolfl, 80 N.B.2d 787, 876 lU. 237. 
EAn.—^Board of Com’rs of Shawnee 
County V. Wright, 109 P.2d 184, 163 
Kan. 19. . 

Ky.—Keller v. Kentucky Alcoholic 
Beverage Control Board, 180 S.W. 
2d 821, 279 Ky. 272. 

Mich.—^In re Consolidated Freight 
Co., 261 N.W. 481, . 266 Mich. 840. 
Neb.—Nebraska Mid-State Reclama¬ 
tion Dlst. V. Hall County, 41 N.W. 
2d 897, 152 Neb. 410. 

N.HL—^In re Opinion of the Justices, 
164 A. 217, 85 N.H. 662. 

N.Q.—Cox V. City of Kinston, 8 SJBL 
2d 252, 217 N.a 391. 

Ohio.—Zangerle .V. Court of Common 
Pleas of Cuyahoga.County, 46 NJB3. 
2d 866, 141 Ohio St. 7(L . , 
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Complicated and contingent de. 
tails in performance of quasi-judicial 
functions may be legally performed 
by administrative officers to effectu¬ 
ate proper legislative purpose con¬ 
sistent with organic law. 

Fla.—^Florida Motor Lines t. Rail¬ 
road Com*rs, 129 Sa 876, 100 Fla. 
588. 

88. Fla.—^Florida Motor Lines v. 

Railroad Com*rs, supra. 
Determination of taxable property 
The determination by the tax com¬ 
mission, in accordance with its au¬ 
thority, of whether or not particular 
property is subject to taxation, is 
an exercise of judicial or at least 
quasi judicial power. 

US.—Western Union Telegraph Co. 
V. Tax Commission of Ohio, D.C. 
Ohio, 21 F.2d 355. 

Ohio.—Stanton v. State Tax Commis¬ 
sion, 161 N.B. 760, il4 Ohio St 668. 

Board of Tax Appeals v. Zan¬ 
gerle, 5 Ohio Supp. 246. 

86.5 Vt-^Trybuiski v. Bellows Falls 
Hydro-Electric Corp., 20 A.2d 117, 
112 Vt 1. 

87. US.—Chester C. Fosgate Co. v. 
Kirkland, D.CLFla., 19 F.Supp. 152. 

Tenn.—^Little v. Carter County Board 
of Education, 3»46 S.W.2d 144, 24 
TenmApp, 466, 

Tex.—^Furr v. Chapmeai, Oom.App., 
287 S.W-,496. , 

Vt—Tryhuiskl v. Bellows Falls Hy¬ 
dro-Electric Corp., 20 A.2d 117, 112 
Vt 1. 

Wash.—State ex reL PubUc UtUity 
Dist Na 1 of Okeinogan County v. 
.Department of - Public Service, 160 
P.2d 709, 21 Wash.2d 201—Purdy v. 
State, 92 P.2d 88Q, 199 Wash.. 638. 
Wls.—John P. Jelke Co. v. HUl, 242 
N.W. 676, 208 Wls. 650. 

12 C.J. p 900 note 16.' 

Agreements by administrative of¬ 
ficers cannot affect the P 9 W 6 r of the. 
courts to apply the. law as they find 
it 

Md.—Hoke V. Lawson, 1 A.2d 77, 175 
Md. 246. 

88. D.C.—Burgess v. Wilbur, 60 P. 
2d 502, 60 App.D.a 2l2. 

UtaA—Utah Hotel Co, v. Industrial 
Commission, 161 F.2d 467, 107 Utah 
24, 153 A;L3. 1176. . 
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construction, strictly speaking, of constitutions*® 
or statutes*® is not an executive or administrative 
function, but a function reserved exclusively to the 
judiciary; and a construction by such an officer or 
body is not binding on the judiciary.®! Similarly, 
such officers, boards, or commissions have no power 
to adjudicate the validity or invalidity of legisla- 
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tive acts.^-5 Thus, they have no power to declare 
a statute or ordinance unconstitutional^^ and must 
assume it to be valid until it is declared otherwise 
by the courts,unless a determination of its validity 
does not require the exercise of judicial judg¬ 
ments^ Likewise, an administrative body cannot 
make a binding determination that a statute under 


Constnictioii to preserve provisions 
Ohio.—Stephenson & Potter v. Olan- 
der, 67 N.E,2d 14. 

89. Mo.—^Hohlstein v. St. Louis 
Roofing Co., 42 S.W.2d 673, 328 Mo. 
899. 

Wis.—State ex rel. Martin v. Zim¬ 
merman, 288 N.W. 454, 233 Wis. 16. 

90. Ga.—^Elder v. Home Building & 
Lioan Ass^n, 3 S.E.2d 75, 188 Ga. 113, 
122 A.L..R. 738. 

La.—State ex reL Parish Board of 
Health of Calcasieu Parish v. Po¬ 
lice Jury of Calcasieu Parish, 108 
So. 104, 161 La. 1. 

-N.Y:—Prince v. Davis, 87 N.T.S.2d 
600, 196 Misc. 901—^In re Matru- 
ski, 8 N.T,S.2d 471, 169 Misc. 316. 

Application of Zichello, Sup., 50 
N.T.S.2d 48. 

Pa.—^Appeal of Gerald Buckley Post 
No. 1607, Veterans of Foreign 
Wars, from Order of Pennsylvania 
Liquor Control Board’s Refusal to 
Grant Club Liquor license, 66 Pa. 
Dlst & Co. 683, 47 I^ack-Jur. 121. 
Wash.—State ex rel. Public Utility 
Dlst No. 1 of Okanogan County v. 
Department of Public Service, 150 
P.2d 709, 21 WaslL2d 20L 
BeflnitloiL of terms 
The state department of health 
does not have authority to define 
what the legislature’s term ‘‘water, 
supply system" implies, but the right 
to define such term resides in the 
courts. 

N.J.—^Department of Heqlth of New 
Jersey v. City of Hoboken, 23 A.2d 
687, 180r N.J.Bq. 664. 

9L U.S.—^Norwegian Nitrogen Prod¬ 
ucts Co. V. U. S., CLCustApp., 53 
S.Ct 860, 288 U.S. 294. 77 L.Bd. 
796. 

Commissioner of Internal Reve¬ 
nue V. Winslow, C.CA., 113 F.2dl 
418, 18$ A.L.R. 405—Walker v. U. 
S., aCJLMinn., 83 F.2d 103.“ 

In. re Temtor Com & Fruit Prodr 
ucts Co.; D;C.Mo., 299 F. 826, af¬ 
firmed Schlafly v. U. S., C.C.Al., 4 
F.2d 196. 

Ga.—Elder v. Home Building & Loan 
Ass’n, 3 S.B.2d 75, 188 Ga. 113, 
122 A.L.R. 738. 

Mich.—Kelly v. Kelly, 292 N.W. 479, 
293 Mich. 680. 

N.J.—Department of Health of New 
Jersey V. City of Hoboken, 28 A. 
2d 687. 130 N.J.Bq. 564. 

N.Y.—Prince v. Davis,^ 87 N.T.S.2d 
600, 196 Misc. 901—^In re Fox’s 
Batata, 36 N.T;S.2d 267, 178 Misc. 
725. 


Tex.—^Purr v. Chapman, Com.App., 
287 S,W. 496. 

Utah.—Utah Hotel Co. v. Industrial 
Commission, 151 P.2d 467, 107 Utah 
24, 153 A.L.R. 1176. 

12 C.J. p 900 note 16. 

CoxLstmctioii of federal and state 
. statutes 

The construction of an act of con¬ 
gress by a federal executive depart¬ 
ment is not binding on the courts in 
an action brought under a state law. 
Mo.—State v, Mairs, App., 272 S.W. 
992. 

9L5 Fla.—State ex reL Florida 
Cleaning and Laundry Board v. At¬ 
kinson, 188 So. 834, 136 Fla. 528. 
Idaho.—Wanke v. Ziebarth Const. 

Co.. 202 P.2d 384, 69 Idaho 64. 

Ohio.—^East Ohio Gas Co. v. Public 
Utilities Commission, 28 NJB.2d 
599, 137 Ohio St 225. 

Okl.—State ex reL Tharel v. Board 
of Com’rs of Creek County, 107 
P.2d 642, 188 Okl. 184. 

Utah.—Shea v. State Tax Commis¬ 
sion, 120 P.2d 274, 101 Utah 209. 

Preliminary decision I 

The provision of the Renegotiation | 
Act that when tax court has redeter¬ 
mined amount of excessive profits 
there shall be no judicial review of 
its determination does not preclude 
judicial review of a tax court deci¬ 
sion concerning constitutionality of 
the act, since the tax court is an 
agency in the executive branch of 
the government and does not have ex¬ 
clusive jurisdiction to determine con¬ 
stitutional questions. 

D.C.—^Knowles v. Hirsch, D,C, 65 F. 
Supp. 690. 

92. Fla.—State v. State Board of 
Equalizers, 94 So. 681, 84 Fla. 592, 
30 A.L,It. 362. 

Miss.—State ex rel. Suddoth v. Tann, 
158 So. 777, 172 Miss. 162, sugges¬ 
tion of error overruled 159 So. 539, 
172 Miss. 162. 

Mo.:—State ex reL Kansas City Ter¬ 
minal Ry. Co. V. Public Service 
Commission, 272 S.W. 957, 308 Mo. | 
869—State v. Public Service 
Commn., 168 S.W. 116$, 259 Mo, 
704—State v. Johnston, 137 S.W. 
595, 234 Mo. 338. 

N.J.—^Postal Telegraph-Cable Co. of 
New Jersey v. Martin, 16 A.2d 197, 
18 NJ.Misc. 567. 

OkL—State ex reL Tharel v; Board 
of County Com’rs of Creek County, 
107 P.2d 542, 188 OkL 184, - I 
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R. I.— 'Payne v. Providence Gas Co., 
77 A. 145, 31 P^L 295, Ann.Cas. 
1912B 65. 

S. C.—Senn v. Spartanburg County, 7 
S.B.2d 454, 192 S.C. 489. 

Tex.—^Henderson v. Miller, Civ.App., 
286 S.W, 501. 

Utah.—Shea v. State Tax Commis¬ 
sion, 120 P.2d 274, 101 Utah 209— 

I Coleman v. Bench, 84 P.2d 412, 96 
j Utah 143. 

i Observance of oath to support the 
constitution is not a ground on which 
an executive officer may declare a 
statute unconstitutional. 

Fia.—State v. State Board of Equal¬ 
izers, 94 So. 681, 84 Fla. 592, 30 
A.L.R. 362. 

93. Fla.—White v. Crandon, 156 So. 
303, 116 Fla. 162—State ex rel, 
Gillespie V. Thursby, 139 So. 372, 
104 Fla. 103. rehearing denied 140 
So. 775, 104 Fla. 103. 

Ind.—^Marmon Motor Car Co. v. 
Sparks, 161 N.E. 647, 87 Ind.App. 
591. 

Ohio.—^East Ohio Gas Co. ▼. Public 
Utilities Commission. 28 N.E.2d 
699, 137 Ohio St. 225. 

Okl,—Vette v, Childers. 228 P. 145, 
102 OkL 140—Caruth v. State, 223 
P. 186, 101 Okl. 93—State ex rel. 
Cruse V. Cease, 114 P. 251, 28 OkL 
271, Ann.Cas.l912D 151. 

Wis.—State ex rel. Martin v. Zim¬ 
merman. 288 N.W. 454, 233 Wis. 16. 

Initiative measure 
Secretary of state cannot pass on 
constitutionality of proposed initia¬ 
tive measure and refuse to proceed 
according to law after receiving ap¬ 
plications and fee in proceedings un¬ 
der an Initiative and referendum 
statute. 

Utah.—White v. Welling, 57 P.2d 
703, 89 Utah 335. 

Judicial or quasi-judicial acts dis¬ 
tinguished 

The rule stated in the text is ap¬ 
plicable to officers, boards, or com¬ 
missions in the exercise of purely 
ministerial functions; but if such 
officer, board or commission is prop¬ 
erly acting in a judicial or quasi 
judicial capacity with respect to a 
particular xnatter, the rule is inap¬ 
plicable. 

Okl.—^In re Bucher, 20 P.2d 150, 162 
OkL 168. 

94. Fla—Dowling v. W. R. Hodges 
& Son, 179 So. 702, 131 Fla. 672. 
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which it presumes to act is constitutional.^^-^ 
Whether the acts of an executive officer or admin¬ 
istrative agency violate constitutional rights^® or 
are without statutory authority,are matters for 
determination by the courts, not by executive offi¬ 
cers, Also, executive officers cannot fix the mean¬ 
ing of words used by the courts; but they may inter¬ 
pret their own rules and the phrases in them,^^ al¬ 
though such an interpretation is not controlling on 
the courts if it is plainly erroneous and inconsistent 
with the rule or reg^ation.®^-® The question of the 
jurisdiction of an executive officer or board is a 
judicial one to be decided only by the courts and 
not by such officer or board.®^-^® 

Where a question has been decided by the courts, 
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executive officers are bound thereby,®'^*i5 and may 
not change or modify such decision, or require the 
courts to do so.^8 Judgments, within the powers 
vested in the courts by constitutional provisions, may 
not lawfully be revised, overturned, or refused faiffi 
and credit by the executive department of govem- 

ment.98.6 

Executive officers may not adjudicate property®^ 
or contractuaP- rights, or determine the liability of 
persons for acts of alleged negligence2 or other 
acts causing property damages.2-5 However, they 
may investigate and determine facts as an incident 
to the performance of their administrative func- 
tions,s and, to that end, may require the furnishing 
of information and submission to examination^ 


SbvaUdity of introduotioit and pan- 
Basra 

Pla.—Dowllngr v. W. R. Hedges & 
Son, supra. 

943 Fla.—State ex rel. Florida Dry 
Cleaning and Laundry Board v. At¬ 
kinson, 188 So. 834, 136 Fla. 528. 
Oa.—^Blder v. Home Building & Loan 
Ass*n. 3 S.E.2d 75, 188 Ga. 113, 122 

A. L.R. 738. 

95. D.C.—A & M. Brand Realty 
Corp. V. Woods, D.C, 93 P.Supp. 
715. 

Mick.—^Reed v. Civil Service Com¬ 
mission, 8 N.W.2d 41, SOI Mich. 
187. 

Tex.—^Henderson v. Miller, OvApp., 
286 S.W. 501. 

96. Mich.—^Kunzig v. Liquor Control 
Commission, 42 N.W.2d 247, 327 
Mich. 474. 

W.Va.—Crank v. McLaughlin, 28 S. 

B. 2d 66, 125 W.Va 126. 

Wia—John F. Jelke Co, v. HiU, 242 
H.W. 576, 208 Wis. 650. 

97. XJ.S.—^Norwegian Nitrogen Prod¬ 
ucts Co. V. U. S., Ct.Cust.App., 53 
S-CL 350, 288 U.S. 294, 77 L,Bd, 796. 

973 N.T.—^Prince v. Davis, 87 N.T.S. 

2d 600, 195 Misa 901. 

97.10 Wash.—State ex reL Public 
XJtUity Dist. No. 1 of Okanogan 
County V. Department of Public 
Service. 160 P,2d 709, 21 Wash.2d 
20L 

97.15 Miss.—^Mississippi State Tax 
Commission v. Brown, 195 So. 465, 
188 Miss. 483. 127 AL.R. 919. 

Pa.—Appeal of Gerald Buckley Post 
No. 1607, Veterans of Foreign 
Wars, from Order of Pa. Liquor 
Control Bd’s. Refusal to Grant 
Club Liquor License, 56 Pa.Dlst. 
&Co. 688, 47 Lack.Jur. 121. 

98. U.S.—Stewart Dry Goods Co. v. 
Liewis, D,C.Ky., 7 F.Supp. 488, dis¬ 
senting opinion 8 F.Supp. 396, and 
reversed on other grounds 65 S. 
CL 626, 294 U.S. 660, 79 LJBd, 1054, 
rehearing denied 66 S.CL 662, 295 

U.S. 768, 79 LJEd. 1799, Levy v. 


Lewis, 65 S.CL 662, 295 U.S. 768, 
79 L.Ed. 1709. J. C. Penny Co. v. 
Lewis, 55 S.CL 662, 296 U.S. 768, 
79 L.Bd. 1709. and Kroger Grocery 
& Baking Co. v. Lewis, 55 S.CL 
662, 295 U.S. 768, 79 L.Ed. 1709. 
ni .—^People v. Jenkins, 156 N.E. 290, 
325 lU. 372. 

Neb.—State v. Mitchell State Bank, 
242 N.W. 288, 123 Neb. 120—State 

V. State Bank of Minatare, 242 N. 

W. 278, 123 Neb. 109. 

Pa.—In re Moskowitz, 196 A 498, 
329 Pa. 183. 

Utah.—Nye v. Bacon, 18 P.2d 289, 81 
Utah 346. 

983 U.S.—Chicago & Southern Air 
Lines v. Waterman S. S. Corp., 68 
S.CL 481, 333 U.S. 103, 92 L.Bd. 
568, mandate conformed to, C.C.A, 
166 F.2d 1021. 

Arlz.—Pacific Greyhound Lines v. 

Brooks, 220 P.2d 477, 70 Arlz. 339. 
Tex.—^Ex parte Ferdin, 183 S.W.2d 
466, 147 Tex.Cr. 690. 

Department not bonnd as party 
Where grantee of land conveyed 
by government patentee by warran¬ 
ty deed brought an action to eject 
peirson who was in possession of 
part of land, unappealed from Judg¬ 
ment in such action ejecting person 
in possession was “res Judicata*’ be¬ 
tween the parties, as to what was 
litigated and as to what might have 
been litigated therein, and hence 
federal govemmenL although not a 
party and hence not bound by that 
JudgmenL could not by mere act of 
land departmenL destroy the title so 
established by resurveylng and re¬ 
platting. 

Wis.—^Lakelands, Inc., v. Chippewa 
& Flambeau Improvement Co., 295 
N.W. 919, 237 Wis. 826. 

99. U.S.—Sullivan y. State of Sao 
Paulo, C.CA.N.Y., 122 F.2d 365. 
Ark.—Jones v. Cooper, 242 6.W. 660, 
164 Ark. 308. 

Wis.—^Lakelands, Inc-, v. Chippewa 
& Flambeau Improvement Co., 295 
N.W. _919, 237 WlB. 82.6. 
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A vested property right cannot be 
finally destroyed by an administra¬ 
tive body. 

Cal.—Laisne v. State Board of Op¬ 
tometry, 123 P.2d 457, 19 CaL2d 
831. 

l. U.S.—U. S. V. Hendrickson, CC 
AN.M., 63 F.2d 797. 

Ark.—Jones v. Cooper, 242 S.W. 660, 
154 Ark. 808. 

m. —Toledo, P. & W. R. R. V. Brown, 
81 N.B.2d 767, 875 Ill. 488. 

Va.—^Norfolk & W. Ry. Co. v. Com¬ 
monwealth, 129 S.E. 824, 143 Va 
106. 

8 . N.D.—^McGregor v. Great North¬ 
ern Ry. Co., 172 N.W. 841, 42 N.D. 
269, 4 AL.R. 1635. 

CK>V6mmexiLtal control of a corpo¬ 
ration by virtue of statute does not 
entitle an executive ofElcer vested 
with such control to determine the 
question of the corporation’s liabil¬ 
ity for acts of alleged negligence. 
N.D.—^McGregor v. Great Northern 
Ry. Co., supra 

23 VL—^Trybulski v. Bellows Falls 
Hydro-Electric Corp., 20 A2d 117, 
112 VL 1. 

3 . xT.S.—^Tracy v. Commissioner of 
Internal Revenue, C.C.A, 53 r.2d 
575, certiorari denied 53 S.CL 83, 
287 U.S. 632, 77 L.Ed. 648. 

Perkins V. Brown, D.C.Ga, 63 P. 
Supp. 176. 

Cal.—People v. Bird, 300 P. 28, 213 
Cal. 632. 

People V. Sturman, 182 P.2d 504, 
66 Cal.App:2d 173. 

Ill.—Winter v. BarretL 186 N.E. 113, 
852 IU 4 44L 

Ky.—^Keller v. Kentucky Alcoholic 
Beverage Control Board, 130 S.W. 
2d 821, 279 Ky. 272. 

N.T.—^People v. Clenner, 289 N.TS. 

1069, 169 Misa 860. 

Tex.—Clark v. Briscoe Irr. Co., Civ. 
App., 200 S.W:2d 674. 

4. U.S.—Perkins v. Brown, D.CGa, 
63 F.Supp. 5. 

N.T>-People v. Clennor, 288 N.TS. 
1069, 159 Misa 860. 
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Nevertheless, if the power of such ofScers to act is 
challenged, the courts are not bound by the ofneers' 
determination of facts.5 An administrative agency 
inay not finally decide the limits of its statutory pow¬ 
er, that being a judicial function.5-6 

The power to punish for contempt is a judicial 
power which, in the absence of an express provi¬ 
sion in the constitution to other effect, is reserved 
exclusively to the courts, and cannot be exercised 
by executive officers.® Executive officers cannot 
charge the judiciary with administrative functions 
except those incidental to judicial duties.^ On the 
other hand, the rule of separation of powers does 
not prevent an executive ofiScer, such as a sheriff 
or his deputy, from acting as an officer of the 
court® 

Miscellaneous applications of rides. In applying 
the general rules hereinabove stated, it has been 
held, in particular cases, that executive or admin¬ 
istrative officers or bodies may not perform such 
functions as determining whether an obligation im¬ 
posed would unduly burden interstate commerce,® 
whether corporations are affliated with respect to 
the necessity of . making a consolidated retum,i® the 
validity of a tax sale certificate,whether a bank 
has complied with the law in increasing its capital 
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Stock,the right of a municipality to revoke a 
franchise,the validity of an ordinance extending 
a Street across railroad tracks, and requiring erec¬ 
tion of a viaduct at a terminal company’s ex¬ 
pense,the validity of marketing agreements or or¬ 
ders,^® whether property may be condemned,'^® the 
amount of compensation to be paid for property 
taken by the government,whether the action of 
local school boards in modifying school districts 
violates constitutional rights,^® whether or not a 
body of water is navigable,^®-® or whether expenses 
incurred by a public official were incurred on offi¬ 
cial business.^® 

On similar principles it has been held that such 
officers cannot determine whether a person is an 
employee or an independent contractor,i®*® con¬ 
strue or enforce a contract to construct and main¬ 
tain a viaduct,®® or bind the courts by an order 
to transfer bequeathed property before the courts 
have construed the will,®! or by an agreement to 
accept as determinative of the legality of slot ma¬ 
chines a decision in a criminal prosecution for vio¬ 
lating gambling laws.®® 

The constitutional power to pass on the g^iilt or 
innocence of a person charged wih crime rests 
with the judicial department and not on the gov- 


Bi CaL—^Lalsne v. State Board of 
Optometry, 123 P.2d 467, 19 Cal.2d 
831. 

Md.—^Dal Maso v. Board of Com'rs 
of Prince George’s County, 84 A. 
2d 464. 182 Md. 200. 

N. T.—^People ex reL Consolidated 
Water Co. of Utica v. Maltbie, 9 
N.B.2d 961, 275 N.T, 357, appeal 
dismissed 58 S.Ct 506, 303 U.S. 
158, 82 Ii.£d. 724. 

6,5 U.S.—Social Sec. Bd, v. Nierot- 
ko, Michu, 66 S.Ct, 637, 327 U.S. 368, 
90 L.Bd.. 718, 162 A.L.R. 1445. 

O. Colo.—^People v, Swena, 296 P, 
271, 88 Colo. 837. 

XTatnre of Goatempt 
Whether a contempt is civil or 

criminal is a question to be deter¬ 
mined by the courts, not by the ex¬ 
ecutive. 

Wis.—State y. Verage, 187 N.W. 830, 
177 Wis. 296, 28 491. 

7. N.T.—^In re. Richardson, 160 N.E. 
655, 247 N.T. 401. 

8. Me.—^Bowden v. Cumberland 

County, 128 A. 166, 128 Me. 869. 

9. Mo.—State ex reL Kansas City 
Terminal Ry. Co. v. Public Serv¬ 
ice Commission, 272 S.W. 957, 308 
Mo. 369. 

10. U.S.—^In re T^intor Com & 
Pruit Products Co„ B.C.Ma, 299 

P. 326. affirmed, aCJL, Schlafly v. 
TT. S., 4 F.2d 195. 


11. Fla.—-Lee v. Harllee, 161 So. 
405, 119 Fla. 274—-Pillo v. Harllee, 
161 So. 405. 119 Fla. 274—Otto v. 
Harllee, 161 So. 402, 119 Fla. 266. 

12. Tex.—^B^irr v. Chapman, Com. 
App., 287 S.W. 496. 

13. Ark.—Jones v. Cooper, 242 S.W. 
550. 154 Ark. 808. 

14. Mo.—State ex reL Kansas City 
Terminal Ry. Co. v. Public Serv¬ 
ice CoxnmissiOD, 272 S.W. 957, 308 
Mo. 359. 

16. U.S.—Chester C. Fosgate Co. v. 

Kirkland, D.CFla., 19 F.Supp. 152. 
Citrus fmit control agreements and 
orders 

U.S.—Chester C. Fosgate Co. v. Kirk¬ 
land. D.CFla., 19 F.Supp. 152. 

16. Mo.—State ex reL Kansas City 
Terminal Ry. Co. v. Public Serv¬ 
ice Commission, 272 S.W. 957, 808 
Mo. 369. 

17. U.S.—American-Hawaiian S. S. 
Co. V. U. S., 124 F.Supp. 878, 129 
eta. 865. 

National City Bank of New Toik 
V. U. S.. D.C.N.T.. 275 F. 856, af¬ 
firmed, aCA, U. S. V. National 
aty Bank of New York, 281 F. 
754, error dismissed 44 S.Ct 82, 
263 U.S. 726, 68 L.Ed. 627. 

M.T.—^In re Forty-Second St Spur 
of Manhattan Ry. Co. In City of 
New York. 216 N.Y.S. 2, 126 Misc. 
379, modified on other grounds In 
re Elevated Railroad Structures, 

861 


eta, in East Forty-Second St, City 
of New York, 243 N.Y.S. 665, 229 
App.Div. 617. 

18. Tex.—^Henderson v. Miller, Civ. 
App., 286 S.W. 501. 

1&6 Wash.—^Purdy v. State, 92 P.2d 
880, 199 Wash. 638. 

19. Ky.—Shanks v. Commonwealth, 
292 S.W. 837, 219 Ky. 212. 

19.5 Cal.—^Drillon v. Industrial Ac¬ 
cident Commission, 110 P.2d 64, 17 
CaL2d 346. 

SO. Mo.—State ex reL Kansas City 
Terminal Ry. Co. v. Public Serv¬ 
ice Commission, 272 S.W. 957, 308 
Mo. 359. 

21. N.J.—^Raque v. aty of Speyer, 
Germany, 129 A 207, 97 N.J.Eq. 
447. 

Property bequeathed to alien enemy 

Demand by alien property custodi¬ 
an under Trading with Enemy Act 
for transfer of property bequeathed 
to alien enemy institutions is not 
binding on court but it is duty of the 
court to construe will and determine 
who are beneficiaries thereunder, and 
where such bequests are void because 
of nonexistence of beneficiary, prop¬ 
erty should be distributed under 
statute. 

N.J.—^Raque v. City of Speyer, Ger¬ 
many, 129 A 207, 97 N-XEq. 447. 

22. Md.—^Hoke v. Liawson, 1 A2d 77, 
175 Md. 246. 
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emor.22-5 The adniission,23 disbarment,or sus- 
pension^s of attorneys cannot be controlled by ex¬ 
ecutive officers. 

Receivers may not ordinarily be appointed by 
executive officers,especially if the appointment 
is in connection with a case pending in the courts.^^ 
However, the appointment of receivers of failed 
banks is held not to be a judicial function, and 
may, therefore, be vested in, and exercised by, ex¬ 
ecutive officers.^® 

Presumptions, declared by administrative agen¬ 
cies, are not binding on the courts.®®*® A claim of 
citizenship, supported by competent evidence, by 
one sought to be deported as an alien entitles him 
to a judicial trial, and the executive department 
cannot encroach on the judiciary by declaring the 
claim frivolous and the evidence in support thereof 
unworthy of belief.®® 

On the other hand, it is held that an executive 
officer or body does not encroach on the judiciary 
in performing such functions as approving the re¬ 
organization plan of a railroad as a condition to 
certifying it to a court®® granting permits to en- 
. gage in a particular business,®*! determining the ne¬ 
cessity and amount of an assessment of stodcholders 
of an insolvent bank,®® changing revenue districts 
as authorized by statute,®® paying claims against the 
public treasury,®^ passing on the sufficiency of state¬ 
ments of contributions and expenditures in connec- 
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tion VTith mitiative and referendum petitions,®*-5 
determining whether public lands are unsurveyed 
and, if it is fotuid that they are, selling them 85 
deciding the particular offense to be charged agai^ 
a person committed by a magistrate,®®*® deciding on 
the advisability of bringing a suit in connection with 
a public charitable trust,®® or requiring furnishing of 
information and submission to examination with re¬ 
spect to alleged fraudulent practices as to securi- 
ties.®7 A prosecuting attorney does not exercise 
judicial powers in drawing conclusions from facts 
shown by testimony at a preliminaiy examination.®® 
An opinion of the United States Treasury Depart¬ 
ment as to what constitutes a violation of the 
Volstead Act is not binding on courts in a prosecu¬ 
tion under a state law.®® 

In other cases, it has been held that a finding of 
probable cause for the issuance of a search war¬ 
rant is a judicial question>^® but a preliminary find¬ 
ing of probable cause for arrest, while a quasi-ju¬ 
dicial act, may be committed to an executive offi¬ 
cer.^! An executive officer did not encroach on 
the judiciary by issuing a warrant for the ar¬ 
rest of a fugitive from justice in another state, al¬ 
though such person is at large on bail after ar¬ 
rest^® Allowances of compensation to soldiers 
may be made by the executive department, but rights 
.to insurance benefits must be determined by the 
courts.**® A decision of the courts that waters 


22.5 W.Va.—‘State ex reL Coole v. 

SIins» 58 SJES.2d 784, 133 W.Va. 619. 
28. Cal—In re Cate, App., 370 P. 
968, rehearing denied 271 P. 356, 
and supplemented, 273 P. 617. 
Minn.-^Petition for Integration of 
the Bar of Minnesota, 12 N.W.2d 
515, 216 Minn. 195, petition dismiss¬ 
ed 84 N.W.2d 157, 226 Minn. 678. 
24. CaL—In re Cate, App., 270 P. 
968^ rehearing denied 271 P. 356, 
and supplemented 273 P. 617. 
Ga.—Brant v. State, 34 S.R2d 785, 72 
Ga.App. 704—Payne v. State, 183 
S.R 638, 52 Ga.App. 425. 

26. Cal.—In re Cate, App., 270 P. 
968, rehearing denied 271 P. 856, 
and supplemented, 273 P. 617. 

. 26. Fla.—Bryan v. Bullock, 93 So. 
182, 84 Fla. 179. 

27. Neb.—State v. Mitchell State 
Bank, 242 N.W. 283, 128 Neb. 120— 
State V. State Bank of Minatare, 
242 N.W. 278, 123 Neb. 109. 

28. Pla.—Bryan v. Bullock, 93 So. 
182, 84 Fla. 179. 

IlL-^Webb V. Marozas, 268 IlLApp. 
33 ®. 

Kan .—Mercantile Warehouse Co. v. 

Johnson. 28 P.2d 775, 136 
12 OJ. p 904 note 87' la] (1). - 


28.5 U.S.—^Porter v. Fleishman, D.C. 
Or., 71 F.Supp. 33. 

29. U.S.—Lew Shee v. Nagle, aCJL 
CaL, 7 F.2d 367. 

30. U.S.—In re New York. N. H; & 

R, Co., D.C.Conn., 16 F.Supp. 

504. 

31. Cal.—^Bank of Italy v, John¬ 
son. 251 P, 784, 200 CaL 1. 

Approval of branch bulk 
CaL—^Bank of Italy v. Johnson, 261 
P. 784. 200 CaL 1. 

32. Mass.—Allen v. Prudential Trust 
Co., 186 N.R 410, 242 Mass. 78. 

33. U.S.—U. S. ex reL Wampler v. 
HiU, D.C.Pa., 8' F.Supp. 469, af¬ 
firmed, C.CJL, 74 F.2d 940, certio¬ 
rari denied Wampler v. Hill, 55 S. 
Ct 644, 295 U.S. 732, 79 L.Bd. 1681. 

84. Ind.—Gaflll v. Bracken, 146 N.R 
109, 195 Ind. 651. 

Beason for dedsioiL 
‘Tf he should pay an unfounded 
daim. It would not constitute an ad¬ 
judication in favor of the claimant, 
but the money paid could be recov¬ 
ered back.” . . * . . 

Ind.—Gaflll. V. Bracken, supra., 

daim for tax raftmd 

Ind.—GafiU V. Bracken, supra. 


84A Or.—State ex reL McPherson 
V. Snell, 121 F.2d 930, 168 Or. 153. 
35. Tex.—Weatherly v. Jackson, 71 
S.W.2d 259, 128 . Tex. 218. 

36.6 Cal,—People v. Sturman, 182 P, 
2d 604, 56 Cal«App.2d 173. 

■36. Mo.—^Dickey v, Volker, 11 S.W. 
2d 278, 321 Mo.‘286, 62 A.L.IL 858. 
certiorari denied 49 S.Ot. 262, 279 
U.S. 839, 78 L.Bd. 986. 

37. N.T.—^People v. Clenner, 289 N. 
Y.S, 1069, 169 Mlsc. 860, 

38. CaL—People y. Bird, 800 P. 23. 
212 Cal; 682. 

89. Mo.—State y. Mairs, App,, 272 
S.W. 992. 

4a U.S.—U. S. y. Clmstead, D.C 
Wash., 7 P:2d 760. 

41. U.S.—Ocampo v. U. S., Philip¬ 
pine, 84 S.Ct. 712, 234 U.S. 91, 68 

^ L.Bd. 1231. 

42. Mass.—in re Harris, 84 N.BJ.2d 
504, 309 Mass. 180, 135 AX.R. 969— 
Bx parte Grayes, 128 NB. 867, 
236 Mass. 498. . 

43. U.S.—U. S. y. Hendrickson, C.C. 

A.NM, 58 F.2d 797. . , 

Fermaneat and total disability 
Whether soldier has uncollected 
compensation so as to pi^vent lapse 
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were owned and possessed by a particular person 
and enjoining others from interfering with such 
right has been held binding on the state engineer.'*^ 
On the other hand, it has been held that an execu¬ 
tive officer did not encroach on the judiciary by 
examining a prosecuting officer's accounts for fees 
in felony cases, although such accounts had been 
approved by the court.^5 A statute permitting an 
administrative body to apply to the courts for an 
order compelling another agency of the government 
to make appropriations has been held not to deprive 
the courts of their constitutional discretions^ The 
requisition by the government of property of a 
bankrupt estate while bankruptcy proceedings are 
pending is not an unauthorized interference with 
the judicial functions of the courtS^*® The act of 
an executive officer restoring citizenship to one who 
had lost it by reason of conviction of a felony is 
not an attempt to transcend or interfere with the 
prerogatives of the judiciary, where such power is 
granted to the executive brandL^®*i<> 

Appointment, compensation, and removal of offi- 
cers. It is not an encroachment on the judiciary 
for the executive to appoint a judge of a court cre¬ 
ated by the l^slature under constitutional author¬ 
ity when empowered to do so. by the act creating 
the court^'^ 

The constitutional provision for separation of the 
executive and judiciary departments is not violated 
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by a statute authorizing the governor to remove 
designated officers appointed by himS*^-® Although 
a statute authorizing a removal by the governor or 
other executive officer for cause contemplates an 
investigation by such officer of the grounds of com¬ 
plaint, and the formation of a judgment by him, it 
is generally held not to constitute an encroachment 
on the judiciary on the ground that the judgment 
and discretion to be exercised is of an executive, and 
not of a judicial, nature.^^ Under a provision in 
the constitution to that effect, a power of removal 
may be conferred by statute on administrative offi¬ 
cers, even though such power is regarded as judicial 
rather than executive,^® but a statute authorizing 
executive officers to remove officials whose offices 
are merely statutory has been held not invalid as 
encroaching on the exclusive jurisdiction of the 
courts to try impeachments.^® 

A statute abolishing a nondvil service title of 
derk of a court commissioner and dassifying him 
in the civil service has been held not to constitute 
interference with the judiciary, even though the 
clerk may perform certain acts in the absence of 
the commissioner, where such acts arc purely min¬ 
isterial.®®*^ In the absence of statutory authority, 
a town board has no power to pass on the eligibility 
of a person elected to office;®^ and the attempt of 
a mayor to determine the validity of an officer's 
oath and to remove him from office without afford- 


ol war risk policy, depends solely 
on rating: of bureau and fact of non¬ 
payment, but whether, during, period 
of government's delinquency, insure 
ed becomes permanently and totally 
disabled, with respect to applicabil¬ 
ity of statute, is for courts to deteiv 
mine. 

U.S.—U. 6. V. Hendrickson, supra. 
44i Utah.—Nye v. Bacon, 18 P.2d 
289, 81 Utah 346. 

45. Tex.—Bogers v. Lynn, 49 S.W. 
2d 709, 121 Tex. 467, rehearing de¬ 
nied 61 S.W.2d 1113, 121 Tex. 467. 
45. N.T.—^McAneny v. Board of Es¬ 
timate and Apportionment of City 
of New York, 134 N.E. 187, 232 N, 
T. 877. 

45.5 U.S.—In re Spier Aircraft Cor¬ 
poration, C.CJLN,J., 137 F,2d 736, 
certiorari denied Coombs v. U. S., 
64 S.Ct. 628, $21 U.S. 770, 88 L..Bd. 
1065. 

45.10 Bjr.—In re Rudd, 221 S.W.2d 
688, 810 Ky. 630. 

47. Ind.—^Mosley v. Board of Com'rs 
of Marion County, 165 N.E. 241, 200 
Ind. 616. 

47A lcrtah.-^aylor v. Lee, 226 P.2d 
631, 119 Utah 302. ' 

Yt.—^HcFeeters v. Parked, 30 A.2d 
800. 118 Vt 189. 


48. Ky.—Johnson v. Lalloon, 77 S. 
W.2d 345, 257 Ky. 156—Holliday 

V. Fields. 269 S.W. 639, 207 Ky. 
462. 

Mass.—Collins v. Selectmen of Brook¬ 
line, 91 N.E.2d 747, 325 Mass. 662. 
Mo<—State ex inf. Barrett ex reL 
Bradshaw v. Hedrick, 241 S.W. 
402, 294 Mo. 21. 

N.J.—Vanderbach v. Hudson County 
Bd. of Taxation, 42 A.2d 848, 133 
N.J.L»aw 126—^McCran v. Gaul, 112 
A. 603, 96 N.J.Law 166. 

N.D.—State v. Frazier, 167 N.W. 610, 
39 N.I>. 430. 

Okl.—^Bynum v. Strain, 218 P. 883, 
95 dkl. 45. 

Tenn.—Waldauer v. Britton, 113 S. 

W. 2<i 1178, 172 Tenn. 649. 

Utah.—^Taylor v. Lee, 226 P.2d 531, 
119 Utah 30,2. 

Wyo,—State v. Ross, 228 P. 636, 31 
Wyo. 600. 

12 C.J. P 809 note 94 laj (1), (2), p 
I 399 note 93. 

Xa srebraska 

(1) It has been held, in a recent 
case, that a statute empowering ex¬ 
ecutive officers to remove a speci¬ 
fied official for misconduct or inef¬ 
ficiency is invalid as conferring ju¬ 
dicial powers on such officers. . 
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Neb.—^Laverty v. Cochran, 271 N.W. 
354, 132 Neb. 118. 

(2) However, in an earlier case, 
the action of executive officers in 
removing an official for such causes, 
as provided by statute, was sustain¬ 
ed on the ground that such acUon 
was administrative, not judicial. 
Neb.—State v. Oleson, 18 N.W. 46, 15 
Neb. 247. 

49. OkL—Quick v. City of Fairview, 
291 P. 95, 144 OkL 231. 

W.Va—State ex reL Thompson v. 
Morton, 84 S.E.2d 791. 

50. N.J.—^McCran v. Gaul, 112 A. 
603, 96 N.J.Law 165. 

50A Mich.—Duncan v. Wayne Coun¬ 
ty, 25 N.W.2d 605, 316 Mich. 513. 

6L N.T.—^People ex rel. Shirey v. 
Pearson, 200 N.Y.S. 60, 121 Misc. 
26, affirmed 201 N.Y.S. 936, 207 
App.Div. 888. 

Appointment of officer after election 
An attempt of a town board to ap¬ 
point a justice of the peace on the 
ground that the person elected was 
a nonresident is void. 

N.Y.—^People ex rel. Shirey v. Pear¬ 
son, 200 N.Y.S. 60, 121 Misc. 26, 
affirmed 201 N.Y.a 936,. .207 App. 
Div. 888. 
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ing him an opportunity for defense has been held 
to be an exercise of a judicial or semi-judicial func¬ 
tion and void.5^*5 ^ statutory power of courts to 
fix salaries of their employees and assistants is of 
itself not subject to review by city authorities.^^ 

§ 172. -Reprieves, Fixing Term of Im¬ 

prisonment, Etc, 

Executive ofneers or boards may not, In the absence 
of constitutional authority, be vested with, or exercise, 
Judicial powers in connection with the fixing, modifica¬ 
tion, or termination of sentences, or interfere with the 
exercise by the court of such powers; however, the 
execution of sentences is usually within their province. 

In the absence of constitutional provision to the 
contrary, executive officers or boards may not be 
vested with, or exercise, powers of a judicial na¬ 
ture in connection with the fixing, modification, or 
termination of sentences or punishments, or inter¬ 
fere with the exercise of such powers by the 

51.5 N.T.—HaU v. Scanlon, Sup., 35 
N.T.S.2d 697. 

52. K.T.—Wingate v. HcGoldrick, 

13 N.B.2d 143, 279 N.T. 24S. 

Rosenthal v. McGoldrick, 5 N. 

T.S.2d 531, 167 Mise. 673, reversed 
on other grounds 6 N.Y.S.2d 360, 

254 AppDiv. 859, amrmed 18 N.B. 

2d 315, 217 N.Y. €88, reargument 
denied 19 N.B.2d 660, 280 JST.T. 11. 

53 , U.S.— XT. 8, V. Grossmajj, B.C 
III., 1 P.2d 941. 

CaX—^People v. Sama, 207 P. 893, 189 
Cal. 163. 

HL—People V. Montana* 44 17.E.2d 
669. 880 HI. 696—People v. Jen¬ 
kins, 156 K.SL 290. 825 lU. 372. 

Ind.—State v. Shuixlaker, 164 N.B. 

408, 200 Ind. 716, 63 A.I 1 .R. 218, 

Ohio.—parte Bell, Coin.PL, 75 K*. 

B.2d 186. 

Pa.—Commonwealth ex reL Banks v, 

Cain, 28 A,2d 897, 345 Pa. 581, 143 
A.Lt.R. 1473—^In re Moskowitz, 196 
A. 498, 329 Pa. 183. 

Wls.—State V. Verage, 187 N.W. 830, 

177 Wis. 295, 23 AJLuR. 491. 

Moving for sentence 
The authority given the attorney 
general by statute to move for sen¬ 
tence In a criminal case in which 
verdict of. guilty is rendered is not 
in the nature of judicial power and 
does not invade the province of the 
judiciary, but is merely a discre¬ 
tionary power, so that the statute is 
not unconstitutionsj either as con¬ 
ferring a judicial function on the at¬ 
torney general or as placing in at¬ 
torney general sole power of deters 
mining when sentence shall be im¬ 
posed. 

R.I.—State v. Fay, 14 A.2d 799, 66 
R.I. 304. 

54. Ala.—Keene v. States 7$ So.2d 
180, 87 AlaA^pp. 713. 


courts.55 However, the execution of sentences, gen¬ 
erally speaking, is within the province of such of¬ 
ficers,54 and they may even be vested with some 
discretion with respect to the execution of sentences 
and the application of various provisions for the 
mitigation of punishment or the reformation of a 
prisoner.55 Designating the place of confinement 
of one convicted of crime is an administrative and 
not a judicial act which may be conferred on an 
administrative officer or body;56.6 and statutes have 
been held valid which conferred on executive boards 
or officers authority to commit psychopathic per¬ 
sons with criminal propensities to appropriate state 

institutions,55.io 

In accordance with the foregoing rules, it has 
been held that the time when a sentence shall com¬ 
mence to be served may not be determined by a 
ministerial officer,56 and that executive officers may 
not enlarge a sentence imposed by the court but 

by such court until enactment of 
state statute establishing peniten¬ 
tiary, was not judicial act. but ad¬ 
ministrative act under such board’s 
authority, so that Oklahoma state 
penitentiary was prisoner’s present 
proper place of confinement. 

Okl.—Ex parte Barber, 196 P.2d 695, 
87 Okl.Cr. 201, certiorari denied. In 
re Barber, 69 S.Ct 69, 335 U.S. 847. 
93 I<.Bd. 897. 

55.10 Mich.—^People v. Chapman, 4 
N.W.2d 18, SOI Mich. 684. 

68. Va.—Wright v. Youell, 168 S.B. 
389, 160 Va. 925. 

67. IlL—People v. Dixon, 81 N.E.2d 
257. 400 111. 449. 

I Pa.—^In re Moskowitz, 196 A 498, 
829 Pa. 188. 

Oanlsslon of sea.tea.od by the court 
Bxecutive ofiSicers cannot supply 
the defect in case a court fails to 
include in. a sentence penalties which 
the law requires It to imposa The 
principle has been applied In the 
case of an attempt by voting regis¬ 
tration officials to strike an elector’s 
name off the registry on a failure by 
the court in sentencing the elector 
for a voting offense to include in the 
sentence the’ constitutional penalty 
of deprivation of the right of suf¬ 
frage. 

Pa.—In re Moskowitz, supra 
By imposing oondi^om on parole 
Any attempt of parole board on 
its own initiative to Impose on a 
parolee a condition for parole which 
could in effect at some time enlarge 
his sentence would be an encroach¬ 
ment on the power of the legislature 
and the authority of the courts. 

N.Y.—People ex reL Ingenlte v. War¬ 
den and Agent of Auburn Piisoa 
46 N.Y.S.2d 72, 267 App.Div. 296. 
affirmed 69 N.B.2d 174, 298 N.Y. 803. 


Mass.—Sheehan v. Superintendent of 
Concord Reformatory, 160 N.B. 231, 
254 Masa 342. 

Pa—Commonwealth ex rel. Carmelo 
V. Burke, 78 A2d 20, 168 PaSuper. 
109. 

55. Cal.—^In re Herrera 148 P.2d 
345. 23 Cal.2d 206. 

Pa—Commonwealth ex reL Banks v. 
Cain, 28 A2d 897, 346 Pa 681, 148 
A.L.R. 1473. 

Commonwealth ex rel. Brough v. 
Burke, 78 A2d 26, 168 PaSuper. 
119. 

Wash.—State v. Mulcare, 66 P.2d 860, 
189 Wash. 625. 

Wls.—State ex reL Volden v, Haas, 
68 N.W.2d 577, 264 Wis. 127. 

12 C.J. p 809 note 96 M, 

Approval of judge’s action 
The statute empowering judges of 
district courts to suspend the im¬ 
position or execution of sentence in 
criminal cases with approval of dis¬ 
trict attorney is constitutional as 
against contention that the district 
attorney is thereby endowed with 
judicial power contrary to the con¬ 
stitutional separation of powers of 
government 

Colo.—People ex reL Carroll v. Dis¬ 
trict Court of Second Judicial 
Dlst, 101 P.2d 26, 106 Colo. 89. 
55.6 OkL—^Bx parte Hunt 225 P.2d 
193, 83 Okl.Cr. 106—Ex parte 

Hampton, 198 P.2d 751, 87 0!kl.Cr. 
416—Ex parte Combs, 195 P.2d 
772, 87 OkLCr. 164. 

Crime committed hefoxa statehood 
Designation of state penitentiary 
by state board of control as place of 
confinement of one convicted in dis¬ 
trict court of state for murder, com¬ 
mitted in Oklahoma territory, before 
state's admission to union, after 
his removal from Kansas state peni¬ 
tentiary, to which he was sentenced) 

864 
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it has also been held that the fixing of the beginning 
of a period of imprisonment is a ministerial and not 
a judicial act, and may be properly devolved on an 
executive officer.s^*^ In some jurisdictions, statutes 
giving executive officers or boards authority to 
transfer prisoners from the reformatory to the peni¬ 
tentiary, or otherwise from one institution to an¬ 
other, have been held not void as an attempt to 
confer judicial power upon such officers or boards,58 
at least if imprisonment in the latter institution will 
not impose greater hardship on the prisoner and 
transfers made tmder such authority are adminis¬ 
trative rather than judicial acts.5^*5 However, there 
is other authority holding such statutes invalid.^0 
The fact that a prosecuting officer or witness may 
elect which of two statutes, one imposing a greater 
punishment than the other, he will proceed under 
has been held not to invalidate the statutes as au- 
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thorizing such person to determine the punishment 
to be imposed.6i 

An indeterminate sentence statute is invalid in¬ 
sofar as it purports to empower executive officers 
to fix the sentence,but statutes are valid which 
prescribe indeterminate sentences between certain 
limits, and delegate to an executive officer or board 
the authority to fix, within these limits, the term 
of imprisonment.®^ Statutes have been sustained 
which authorize the release of prisoners on parole 
when in the judgment of the officers or board such 
release is justified by their conduct,or the liber¬ 
ation of a prisoner incarcerated as criminally in¬ 
sane, when he has regained his sanity,®® or when 
it is determined on investigation that such discharge 
will not be harmful to other persons or their prop¬ 
erty.®®-® On the other hand, such officers or bodies 
may order committed, or be authorized to commit, 


CBztenaiiig paxole 1)ejosLd term of 
eenteuoe 

The provisions of the act of 1941 
creating the Pennsylvania board of 
parole giving board power to extend 
period of parole beyond maximum 
term Imposed by sentence, and giv¬ 
ing power to discharge a parolee be¬ 
fore expiration of parole period, con¬ 
stitute an invalid infringement on 
Judicial power, since fixing of term 
of sentence is exclusively a Judicial 
function. 

Pa—Commonwealth ex rel. Banks v, 
Cain, 2S A.2d 897, 346 Pa. 581, 143 
A-Ii-R. 1478. 

57.6 Mo.—^Higlin v. Kaiser, 179 S. 
W.2d 471, 862 Mo. 796. 

58. Kan.—^Moffett v. Hudspeth, 198 
P.2d 153, 165 Kan. 666. 

Mass.—>Sheehan v. Superintendent of 
Concord Heformatory, 160 N.E. 231, 
254 Mass. 342. 

Pa—Commonwealth ex reL Clawges 
V. Claudy, 98 A.2d 225, 178 Pa 
Super. 410. 

Wash.—Ex parte Canary, 200 P. 807, 
116 Wash. 669. 

Wyo.—Uram v. Roach, 37 P.2d 798, 
47 Wyo. 336, 96 A.UR. 1448. 

12 C.J. p 903 note 36. 

X Tiunana geable or improper person 
Determination by trustees of tiain- 
ing school whether prisoner in the 
industrial school is unmanageable or 
improper person to remain longer 
at the school is not Judicial but an 
administrative function. 

Mass.—Sheehan v. Superintendent of 
Concord Reformatoryt 150 N.B. 231, 
264 Masa 842. 

Zhsane person I 

Statute authorizing governor to I 
remove a prisoner to state hospital 
for the insane on expert examination 
as to insanity does not grant exer¬ 
cise of a Judicial function, since gov- 

16 C. J.S.—66 


ernor’s act is administrative rather 
than Judicial. 

Vt—^Bx parte Soborsky, 199 A. 757, 
109 Vt 476. 

Prom county to state institution 
Statute authorizing county board 
to dispose of county convicts to 
State Department of Corrections and 
Institutions is not Unconstitutional 
as permitting cruel and unusual pim- 
ishment or as conferring Judicial 
power on administrative body. 

Ala.—^Keene v. State, App., 76 So.2d 
180. 

69. U.S.—Whittaker v. Brannan, 

Va., 252 P. 666, 165 CCJL 6. 

59. d OkL—Ex parte Bums, 202 P.2d 

433, 88 Okl.Cr. 270—Ex parte 

Himes, 199 P.2d 226, 88 OkLCr. 78 
—^Ex parte Olden, 199 P.2d 228, 88 
Okl.Cr. 56—^Ex parte Neighbors. 
187 P.2d 276, 85 OkLCr. 183. 

60. Ill.—^People v. Mallary, 63 N.E. 
508, 196 Ill. 682, 88 Am.S.R. 212— 
Henderson v. People, .46 N.E. 711, 
166 JXL 607. 

Kan.—^In re Dumford, 53 P- 92, 7 Kan. 
App. 89. 

61. Ohio.—^In re Cooper, 16 Nr.E.2d 
634. 134 Ohio St. 40. 

Juvenile and criminal codes pro¬ 
viding different pimishments for fail¬ 
ure to provide for minors. 

Ohio.—^In re Cooper, supra. 

68. Cal.—People v. Sama, 207 P. 893, 
189 CaL 163. 

63. U.S.—Ex parte Behrens, D.C. 

Wash., 65 F.Supp. 460. 

D.C.—Sims V. Rives, 84 P.2d 871, 66 
App.D.C 24, certiorari denied 66 
S.Ct 960, 298 U.S. 682, 80 luEd. 
1402. 

HI.—^People V. Dwyer, 165 N.B. 316, 
824 nt 363. 

Wash.—State ▼. Mulcare, 66 P.2d 860, 
189 Wash. 625. 
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Wla—State ex reL Volden v. Haas, 
68 N.W.2d 577, 264 Wis. 127. 

12 C.J. p 900 note 24, p 903 note 33. 

Sentence hSld not rendered determi¬ 
nate 

A parole board’s order denying pa¬ 
role to defendant serving indetermi¬ 
nate sentence of from one year to 
life and providing that defendant 
should be given a *'final” of a speci¬ 
fied date did not change sentence to 
a determinate sentence to expire on 
that date, and entitled defendant to 
be discharged prior to that date be¬ 
cause of earned credits for good 
tima 

III.—^People ex rel. Michaels v. Bow¬ 
en, 12 N.E.2d 625. 367 Ill. 589. 

64. D.C.—Sims v. Rives, 84 P,2d 871, 
66 APP.D.C. 24, certiorari denied 66 
act. 960, 298 U.S. 682, 80 D.Ed. 
1402. 

Ill.—People v. Dixon, 81 N.B.2d 257. 
400 Ill. 449—^People v. Mlkula, 192 
N.E. 54$, 357 III. 481. 

Pa.—Commonwealth ex reL Banks v. 
Cain, 28 A.2d 897, 845 Pa. 581, 143 
A.Ii.R. 1473. 

Commonwealth ex rel. William¬ 
son V. Burke, 92 A.2d 289, 172 Pa. 
Super. 89. 

12 C.J. p 903 note 37. 

65. CaL—Ex parte Phyle, 186 P.2d 
134, 80 CaL2d 838, certiorari dis¬ 
missed 68 act. 1131, 334 U.S. 431, 
92 D.E4. 1494, rehearing denied 
68 act. 1526, 334 U.a 862, 92 LuEd. 
1782. 

Kan.—^Timm v. Mackey, 281 P. 863, 
129 Kan. 126. 

65.5 Mich.—People v. Dublna, 8 NT. 
W.2d 99, 304 Mich. 863, 145 A.D.R. 
886, certiorari denied 63 S.Ct 1831, 
319 U.S. 766, 87 L.Ed. 1716, rehear¬ 
ing denied 64 S.Ct $1, 820 U.a 
811, 88 D.Ed. 490. 
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X>ersoiis who have violated the conditions of a 
suspended sentence^^ or a parole*^^ Likewise, un¬ 
der a statute providing that any prisoner who, while 
at large on parole, commits another crime and on 
conviction thereof is sentenced anew shall be sub¬ 
ject to serve the second sentence after the first sen¬ 
tence is served or annulled, the authority conferred 
on an administrative board to order the first sen¬ 
tence to be completed before service of the second 
is commenced is not a grant of judicial power.^^*® 

Reprieves. In some jurisdictions, the power to 
grant reprieves and fix a day for the execution of 
a convicted criminal is regarded as not being in¬ 
herently judicial, and may be vested in the execu¬ 
tive,®* but there is authority to the contrary.®* 

Pardons. An order of a chief executive purport¬ 
ing to be an exercise of his pardoning power is 
void which attempts to change the judgment of a 
court but in some jurisdictions a pardon, under 
authority expressly conferred on the executive 
branch of government, is not regarded as an at¬ 
tempt to transcend or interfere with the prerogatives 
of ^e judiciary.^®*® The chief executive has been 
held without power to revoke a pardon which is 
regular on its face and has been acceptedJi 

In some jurisdictions, the chief executive may 
pardon contempts of court,7^i but there is other au- 


I thority holding that he may not, or may not be em- 
! powered by the legislature to, pardon such con- 
tempts,^* especially if the contempt is civil rather 
than criminal.^^ 

§ 173. -Conferring Judicial Power on Ex¬ 

ecutive Ofi&ccrs 

a. Executive officers and boards gener¬ 

ally 

b. Qerks, recorders, commissioners, re¬ 

ceivers, notaries, etc. 

c. Local executive officers or boards 

a. Executive Officers and Boards Generally 

(1) General rules 

(2) Applications of rules 

(1) General Rules 

The legislature, having no Judicial powers, cannot 
delegate such powers to administrative or executive 
bodies or officers, and. In the absence of constitutional 
permission, it cannot confer strictly Judicial powers on 
such bodies or officers, although It may clothe them 
with quasi-Judiclal powers Involving the exercise of 
Judgment and discretion as Incident to the performance 
of administrative functions subject, In a proper case, 
to review by the courts. 

Unless the provisions of the constitution empower 
it to do so,75 the legislature may not authorize exec- 


os. N.H.—Couture v. Brown, 135 A. 
630. 82 N.BC. 459. 

67. N.T.—^People ex reL Romain v. 
Parole Commission of City of New 
York, 191 N.Y.S, 410, 116 Misc. 758. 
Credit for time out on parole 
The statute, construed as provid- 
insT that where parole of a prisoner 
sentenced to the penitentiary is ter¬ 
minated on conviction of another 
crime committed while on parole, the 
prisoner shall be Imprisoned for the 
remainder of the term or original 
sentence not served when the parole 
was granted and that no credit may 
he allowed for the time out on pa¬ 
role and not deliUQuent, does not ex¬ 
tend the duration of the sentence 
imposed on the prisoner and the 
statute is not uncohstitutional as 
conferring Judicial power on the 
hoard of pait^a 

Pa,—Commonwealth ex reL Carmelo 
▼. Burke, 78 A.2d 20, 168 PaSuper. 
103. 

67.B Ind.—Elder v. Dowd, 118 N.B. 
2d 805, 233 Ind. 256. 

6a Ky.—Bullitt V. Sturgeon, 106 S. 
W. 468, 127 Ky. 382, 32 Ky.D. 216, 
14 L.RJL,N.S., 268. 

69. N.J.—Clifford V. Heller, 42 A. 

16$. 68 N.J.Iiaw 105, 57 L.RA. 312. 
€k>«urtltatio&si power 
i?he gbvernoz^s i>ower to grimf re¬ 


prieves on such conditions and with 
such restrictions as he thinks prop¬ 
er cannot be. limited either by stat¬ 
ute or court decision. 

N.T.—^People V. Larkman, 64 N.Y.S. 
2d 277. 187 Misc. 186. 

70- Ill.—^People V, Jenkins, 166 N.B, 
290, 325 HI. 372. 

70.5 Ky.—In re Rudd, 221 S.W.2d 
688, 310 Ky. 630. 

71- S,C—^Bx parte Bess, 150 S,B. 
64, 162 S.a 410, 65 A.L.B- 1459. 

Revocatloxi. for fraud in proouremeut 
S.C.—^Ex parte Bess, supra 
72. IT.S.—Ex parte Grossman, 46 S. 
Ct 332, 267 U.S. 87, 69 UBd. 627, 
88 A.L.R. 181. 

XT. S. V. Grosman, D.C.I1I., I P. 
2d 941. 

Masa—^Tn re Opinion of the Justices, 
17 N.B.2d 906, 801 Masa 616. 
N.M.—Ex parte. M€igea 242 P. 832, 31 
N.M. 276. ^ 

78. Ihd.—State v. Shumaker^ 164 N. 

B. 408, 200 Ind. 716, 68 A.L.R. 218. 
74.'“ Wla—State v. Verage,' 187 N.W, 
880, 177 Wis. 295, 23 A.UR 491. 
Amhiguity as to nature 
.Where the petition for punishm^t 
for contempt was ambiguous ^ to 
whether the proceedings were crim¬ 
ing or civil, the determination of the 
character nf the proceeding was .a Ju¬ 
dicial function, and the finding of the 
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court that the proceeding was civil 
was binding on the goyemor, who 
could not adjudicate the question In 
granting a pardon. 

Wis.—State v. Veraga supra. 

75- Ala.—Ex parte DarneU, 76 So.2d 
770, 262 Ala 71—Mead v. Eagerton,- 
60 So.2d 268, 265 Ala. 66—^Boyd v. 
Garrison, 19 So.2d 886, 246 Ala 
122 . 

Ga—Ford v. Brunswick, 68 S.E. 733, 
134 Ga 820. 

12 C.J. p 900 note 26. 

CouMtutioiial exception. 

Under a constitutional provision 
that ‘'notwithstanding anything con¬ 
tained elsewhere'* In such constitu¬ 
tion the legislature could provide for. 
the establishment, government, 
charge and superintendence of all in¬ 
stitutions for all persons convicted of 
felonies, could delegate the govern¬ 
ment, charge and superintendence of 
such institutions to appropriate agen¬ 
cies or ofiSlcOra, who should have such 
powers and functions with respect to 
othe^' refommtory or penal matters 
€ts the legislature, might prescribe, 
the statutory procedure -for deter¬ 
mination by superintendent of state 
hospital, of the restoration to sanity 
of a person yrho had been adjudged 
insane after convictipn, .sentence, and 
delivery to warden of state prliron for 
exejcutio^. did. not .violate the separa* 
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utive or administrative officers, boards or commis- i dicial in their nature, or to interfere with the exer- 
sions to exercise powers which are essentially ju- | cisc of such powers by the courts;^® or, to put it 


tion of powers provision of the CJon- 
stitution, even if the power of the su¬ 
perintendent in that respect wcus a 
judicial power; and a warden's stat¬ 
utory power with resrard to the san¬ 
ity of a person who had been convict¬ 
ed, sentenced, and delivered to war¬ 
den for execution was not violative 
of the separation of powers provision 
of the Constitution even if the war¬ 
den's power in that re^rard was judi¬ 
cial. 

CaJ.—i>arte Phyle, 186 P.2d 184, 
30 Cal.2d 838, certiorari dismissed 
Phyle V. Duffy, 68. S.Ct. 1131, 834 
TJ.S. 481, 92 L».13d. 1494, rehearing 
denied Phyle v. Duffy, 68 S.Ct, 1526, 
384 U.S. 862, 92 LuDd. 1782. 

76, U.S.—South Chicago Coal & 
Dock Co. V. Bassett, C.C.A.I1L, 104 
F.2d 622, affirmed 60 S.Ct. 544. 309 
U.S. 251, 84 L..Ed. 732. 

XJ. S. V. Sugar, D.C.Mich., 243 P. 
423, affirmed Sugar v. U. S., 252 P. 
79, 164 C.CJL 191, certiorari denied 
39 S.Ct. 19, 248 U.S. 578, 68 UEd. 
429. 

Ark.—City of Fort Smith v. Depart¬ 
ment of Public Utilities, 113 S.W. 
2d 100, 195 Ark. 613—^Town of 
Hoxie V, Gibson, 246 S.W. 832,. 155 
Ark. 338. 

Cal-—'Ray v. Parker, 101 P.2d 666, 15 
Cal.2d 275—People v. Sama, 207 P. 
893, 189 CaL 153. 

Washburn v» Washburn, 122 P.2d 
96, 49 CalJ^PP.2d 681—Jacobs v. 
Board of Dental Examiners, 75 P. 
2d 96, 24 CaLApp.2d 369—Mac- 

Cracken v. Board of Medical Ex¬ 
aminers, 74 P.2d 289, .24 CaIA.pp.2d 
58—^Lorber v. Storrow, 70 P.2d 613, 
22 Cal.App.2d 26—^Pacific Marine 
Products Ca v. Fish and Game 
Commission of State of California, 
243 P. 705, 76 CalApp. 791—South¬ 
ern Califomla Fish Corporation v. 
Fish and Game Commission of 
State of California, 243 P. 706, 75 I 
CaLApp.. 793—Lios Angeles Sea 
Food Packing Co. t. Fish cmd Game 
Comzxilssibn of State Of California, 
248 P. 705, 75 CalApp. 793—Franco- 
ItaOlan Packing Co. v. Fish and 
Grame Commission of State of Cali¬ 
fornia, 248 P. 706, 76 CaLApp. 794 
—Stafford Paekihg Co. v. Fish and 
Game Commission of State of Cali¬ 
fornia, 243 , P. 704, 75 CalApp. 790 
—Van Camp Sea Food Co. v. State 
Fish and Game Commission, 248 P. 
702, .76 CalApp. 764. 

Colo.—City and County of Denver v. 
Lynch. 18 P.2d 907, 92 Colo. 102, 
86 ALi.R. 907—People v. Swena, 
296 P. 271, 88 Colo. 887. 

Conn.—State v. Klevman» 165 A 601, 
116 Conn. 458, 88 AL.R. ‘ 962— 
State V. Porter, 110 A 59, 94 Conn; 
689. 

FliBU—State ex reL Watdon v. Cald¬ 


well, 23 So.2d 855, 156 Fla. 618, 
opinion supplemented 24 So.2d 797, 
157 Fla 70—^Dee v. Harllee, 161 So. 
405, 119 Fla 274—Pillo v. Harllee, 
161 So. 405, 119 Fla 274—Otto v. 
Harllee, 161 So. 402, 119 Fla 266. 
Idaho.—In re Edwards, 266 P. 665, 
46 Idaho 676. 

m.—Vlssering Mercantile Co. v. An- 
nunzio, 115 N.E.2d 306, 1 IlL2d 108, 
appeal dismissed 74 S.Ct. 680, 847 

U. S. 949, 98 DEd. 1096—Reid v. 
Smith. 30 N.B.2d 908. 376 Ill. 147, 
182 AL.R. 1286. 

Ind.—State v. Shumaker, 164 N.B. 
408, 200 Ind. 716, 63 AL..R. 218— 
Fesler v. Bosson, 128 N.E. 145, 189 
Ind. 484. 

Iowa—^Dallas Fuel Co. v. Horne, 300 
N.W. 303. 230 Iowa 1148. 

Ky.—^McCracken Fiscal Court v. Mc- 
Padden, 122 S.W.2d 761, 275 Ky. 
819—Southern Ry. Co. v. Consum¬ 
ers' Fuel Co., 262 S.W. 681, 208 
Ky. 441. 

La—Wail V. Closa 14 So.2d 19, 208 
La 846. 

Md.—^Dal Maso v. Board of Com'rs of 
Prince George's County, 34 A2d 
464, 182 Md. 200—^The President 
and Commissioners of Port Deposit 

V. West, 141 A 517, 165 Md. 124— 
West V. Philadelphia B. & W. B. 
Co., .141 A 509, 155 Md. 104. 

Mass.—Russell Box Co. v. Commis¬ 
sioner of Corporations & Taxation, 
91 N.E.2d 750, 326 Mass. 636. 
Minn,—State ex reL Thompson v. 

Day, 273 N.W. 684, 200 Minn. 77. 
Mo.—State ex reL and to Use of Mis¬ 
souri Pac. R. Co, V. Public Service 
I Commission, 269 S.W. 446, 803 Mo. 
212 . 

Smith V, Thompson, 137 S.W.2d 
981, 234 Mo.App. 1161. 

Neb.—^Laverty v. Cochran, 271 N.W. 
354, 182 Neb. 118. 

Nev.—Pitt V. Scrugham, 196 P. 1101, 
44 Nev. 418. 

N.M.—In re Gibson, 4 P.2d 643, 35 
N.M. 660, 

N.T.—People ex reL Folk v. McNulty, 
Sup., 8 N.Y.S.2d 806, reversed on j 
other grounds 9 N.Y.S.2d 380, 256 i 
App.I>iv. 82, affirmed 18 N.R2d 864, 
279 N.T. 663. 

Ohio.—State v. Otter, 140 N.B. 899, 
106 Ohio St. 415. 

State ex rel. Methodist Book Con¬ 
cern V. Guckenberger, 11 N.EL2d 
277, 67 Ohio App. 13, affirmed 10 
N.B.2d 1001, 183 Ohio St. 27. 

State ex reL Venn v. Baber, 12 
Ohio Supp. 50. 

Board of Education of Center 
Township Rural School District v. 
Auditor. Treasurer, County Board 
of Education of Williams County, 
26 Ohio N.P.,N.S.. 33. 

O^—Ex parte Coffelt, 228 P,2d. 199, 
93 Okl.Cr. 343. 
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Or.—^Monroe ▼. Withy combe, 165 P. 
227, 84 Or. 328. 

Pa.—Commonwealth v. Bates, 17 Pa. 
Dist & Co. 626. 

Tenn.—Hoover Motor Sixp. Co. t. 
Railroad & Public Utilities Com¬ 
mission, 261 S.W.2d 233, 195 Tenn. 
593—Pharr v. Nashville, C. & St. 
L. Ry., 208 S.W.2d 1013, 186 Tenn. 
154. 

Tex.—^Board of Water Engineers v. 
McKnight, 229 S.W. 301, 111 Tex. 
82. 

White V. Maverick County Water 
Control and Improvement District, 
No. 1, Com.App., 35 S.W,2d 107. 

Burgess v. American Rio Grande 
Land & Irrigation Co., Civ.App., 
295 S.W. 649—Fairbanks v. Hidalgo 
County Water Improvement Dist. 
No. 2, CivApp., 261 S.W. 642— 
Humphreys-Mexia Oil Co. v. Arsen- 
aux. Civ.App., 244 S.W. 280, affirmed 
Humphreys-Mexia Co. v. Arsenaux, 
297 S.W. 225, 116 Tex. 603, 63 AL. 
R. 1147—Boyd v. Motl, Civ.App., 
236 S.W. 487, reversed on other 
groimds Motl v. Boyd, 286 S.W. 
458, 116 Tex. 82. 

Wash.—^In re Buffelen Lumber & Mfg. 

Co., 201 P.2d 194, 32 Wash.2d 205. 
Wia—Wendlandt v. Industrial Com¬ 
mission. 39 N.W.2d 854, 256 Wia 
62—^Boynton Cab Co. v. Giese, 296 
N.W. 680. 237 Wia 237—Town of 
Holland V. Village of Cedar Grove, 

. 282 N.W. Ill, 448, 230 Wis. 177— 
Klein V. Barry. 196 N.W. 457, 182 
Wia 255—^Madregano v. Wisconsin 
Gas & Electric Co., 195 N.W. 861, 
181 Wia 61L 

12 C.J. p 808 note 91, p 900 note 25, 
p 902 note 38. 

“Courts of justice, in their popu¬ 
lar sense, may not be set up and es¬ 
tablished in the executive organiza¬ 
tion” 

N.H.—^In re Opinion of the Justices, 
179 A 367. 869, 87 N.H. 492—In re 
Opinion of the Justices, 179 A 844, 
345, 87 N.H. 492, 110 AL.R. 819. 

Bfflclenoy and conveiilenoe 
Executive officers may not be vest¬ 
ed with judicial power merely be¬ 
cause it is thought tbat efficiency and 
convenience in the administration of 
a statute will be promoted thereby. 
N.H.—^In re Opinion of the Justices, 
179 A 367, 87 N.H. 492—In re Opin¬ 
ion of the Justices. 179 A 344, 87 
N.H. 492, 110 ALJEL 819. 

Court review or trial de novo 

(1) A provision for a review; or a 
trial de novo by the courts will not 
prevent a statute such as described 
in the text from being Invalid. 

N.H.—^In re Opinion of the Justicea 
179 A 357. 87 N.H. 492—In re 
Opinion of the Justices, 170 A 844, 
87 N.H. 492, 110 AL.R. 819. 
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another way, since the legislature has no strictly 
judicial functions, it has no power to delegate to a 
board a function which it does not itself possess.^^-^ 
The power cannot be given an administrative officer 
or board to adjudicate private litigation^^ or to 
hear and determine controversies as to rights^* 
and render a judgment binding on the disputants.^^ 
However, the federal Constitution does not prohibit 
states from conferring judicial functions on non¬ 
judicial bodies,*® or from granting to a board pow¬ 
er to make a final determination of a legal ques¬ 
tion.*®*® 


Discretionary or quasi-judicial powers. On the 
other hand, a single officer or tribunal may exer¬ 
cise both administrative and judicial powers,and 
the legislature, while acting within the scope of the 
powers conferred on it, may vest executive and 
administrative officers, boards, or commissions with 
powers of a quasi-judicial nature involving the ex¬ 
ercise of a large measure of judgment and discre¬ 
tion as an incident to the administration of the law 
and a discharge by them of their administrative 
functions,** at least where the legislature in so 
doing lays down the policy and establishes the 


Tex.—^Board of Water Bnffineers v. 
McKnlght, 226 S.W. 301, 111 Tex. 
32. 

(2) On the other hand, the alleged 
fact that the '^review** of ordera of an 
administrative officer provided for 
by statute contemplates a review by 
means of certiorari does not thereby 
establish that functions of such offi¬ 
cer are judicial in character, and that 
provisions conferring such functions 
are invalid as an improper **delega- 
tion of judicial power.'* 

CaL—Ray v. Parker, 101 P.2d 665, 
15 CaL2d 275. 

Executive reprisals 
The legislative and executive 
branches of the government cannot 
do away with the judicial branch by 
the passage of so-called directive leg¬ 
islation to be enforced by executive 
reprisals. 

D.C.—^Montgomery Ward & Co. v. Na¬ 
tional War Labor Board, D.C., 56 
F.Supp. 502. 

Xnterference with probate court 
The general assembly having al¬ 
located to probate courts complete 
and general jurisdiction of insanity 
cases could not at the same time give 
superintendents of state institutions 
for insane, authority to veto orders 
and processes of probate courts by 
refusing admittance to persons com¬ 
mitted by court 

Ohio.—State ex ret Vezm v- Baber, 12 
Ohio Supp. 56. 

Appointed or elected oflloials 
The power to Interpret and apply 
the law in cases and controversies is 
a "judicial power” which can be exer¬ 
cised only by tribunals created by or 
in ^cordance with the constitution, 
and whether or net the tribunals are 
called courts and the administrators 
of the power judges, ithe power must 
be exercised by officials elected by the 
electors of the respective districts 
served by then^ and the power can¬ 
not be conferred on a tribunal of ap¬ 
pointed officiala 

Ohio.—Meyer v. Parr, 87 NJ3.2d 687, 
68 Ohio App. 844. 

76^ Tex.—Sun Oil Co. v. Potter, Civ. 
App., 182 S.W.2d 928, reversed on 
other grounds 189 S.W.2d 482, 144 
Tex. 151. 


77. N.H.—In re Opinion of the Jus¬ 
tices, 179 A. 357, 87 N.H. 492—In 
re Opinion of the Justices, 179 A. 
344, 87 N.H. 492, 110 A.L.R. 819. 

12 C.J. p 902 note 88 Ca] (3). [bj. 

Xdtigaats’ consent to the exercise 
of such a function will not validate 
a statute authorizing the exercise 
thereof. 

N.H.—^In re Opinion of the Justices, 
179 A. 357, 87 N.H 492—In re 
Opinion of the Justices, 179 A. 844. 
87 N.H 492, 110 A.L.R. 819. 
Advantages held immaterial 
The rule of the text applies al¬ 
though conferring such power upon 
such officers or bodies would aid in 
the maintenance of some public pol¬ 
icy. 

N.H—In re Opinion of the Justices, 
179 A. 857, 87 N.H 492—In re Opin¬ 
ion of the Justices, 179 A. 844, 87 
N,H 492, 110 A.L.R 819. 

78. Nev.—^Pltt V. Scrugham, 195 P. 
1101, 44 Nev. 418. 

79. Minn.—^Breimhorst v. Beclonan, 
35 N.W.2d 719, 227 Minn. 409. 

Neb,—Laverty v. Cochran, 271 N.W. 
864, 182 Neb. 118. 

80. XT.S.—Consolidated Rendering Co. 
V. Vermont, YW 28 S.Ct 178, 207 
U.S. '641, 52 LbBd. 327, 12 Ann.Ca8. 
658. 

8CL5 XT.&—Reetz v. Michigan; Mich., 
28 S.Ct 890, 188 U.S. 565, 47 LuBd. 
568. 

OkL—State ex reL Westbrook v. Ok¬ 
lahoma Public Welfare Commis¬ 
sion, 167 P.2d 71, 196 OkL 586. 

81a N,H—American Motorists* ins. 
Co. V. Central Garage, 169 A. 121, 
86 N.H 862. 

88. U.S.—Sunshine Anthracite Coal 
Co. V. Adkins, Ark., 60 S.CL 997, 

; 819 U.S. 881, 84 L.Bd. 1268. 
Navigazlone Libesra Triestlna v. 
U. S., CCA-Wash,, 36 F.2d 631— 
Siililvan v. Union Stockyards Co. of 
Omaha, CCA.Neb., 26 F.2d 66. 

Perkins, v. Brown, D.CGa., 58 F. 
Supp. 176—Ritholz v. Indiana State 
Board of Registration and Exam¬ 
ination in Optometry, D.CInd., 45 
F^Supp. 423, 

U. S. V. Sugar, D.C.Mi<ai,, 243 F. 
423, affihhed Sugar v. U, 8 ,, 252 
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F. 79, 164 O.CAu 191, certiorari de¬ 
nied 89 act 19, 248 U.S. 678. 63 
L.Bd. 429. 

Ariz.-Batty v. Arizona State Dental 
Board. 112 P.2d 870, 57 Ariz. 289. 
Cal.—Ray v. Parker, 101 p.2d 665. 15 
Cal.2d 276. 

Irvine v. Citrus Pest Dlst No. 
•2 of San Bernardino County, 144 
F.2d 867, 62 Cal.App.2d 878—Keck 
V. Superior Court in and for Los 
Angeles County, 293 P. 128, 109 CaL 
App. 261—^People v. Sanders, 283 P. 
186, 102 GaLApp. 237. 

Colo.—^B. K. Sweeney Electrical Co. v. 

Poston, 182 P.2d 443, 110 Colo. 139 ! 
D.C—Sims V. Rives, 84 P.2d 871, 66 
App.D.C 24, certiorari denied 56 
act 960, 298 U.S. 682, 80 L.E(L 
1402. 

Fla.—^McRae v, Robbins, 9 So.2d 284. 
151 Fla 109—^Florida Dry Cleaning 
and Laundry Board v. Economy 
Cash & Carry Cleaners, 197 So. 650, 
148 Fla 869—South Atlantic S, S. 
Co. of Delaware v. Tutson, 190 So. 
676, 189 Fla 406—Tyler v. Newmar 
Corporation, 180 So. 41, 100 Pla 
688—Tyler v. Britt 189 So. 41, 100 
Fla 584—McMullen v, Newmar 
Corporation; 129 So. 870, 100 Fla 
666 . 

Idaho.—Utah Oil Refining Co. v. Hen¬ 
drix, 242 P.2d 124, 72 Idaho 407. 
HL—Vissering Mercantile Co. v. An- 
nunzio, 116 N.B.2d 306, 1 I11.2d 108. 
appeal dismissed 74‘S.Ct 680, 847 
U.S. 949, 98 LBd. 1096—TopUs & 
Harding’v. Morphy, 61 N.B.2d 605, 
384 HL 468—^Department of Finance 
T. Gandolfi, SO N.B.2d 737, .375 Ill. 
237—^People ex rel. Rice v. Wilson 
OU Co., 4 N.B.2d 847, 864 IIL 406, 
107 A.L.R. 1606. . 

Ky.—^Reeves v. Simons, 160 S.W.2d 
149, 289 Ky. 793. 

Mass.—Collins v. Selectmen of Brook¬ 
line, 91 N.B.2d 747, 825 Masa 662. 
Mich.—Corpus Juris quoted in In re 
Consolidated Freight Co.. 261 N.W. 
481, 432, 265 Mich. 840. 

Miss.—State v. Southern Pine Co^ 88 
So.2d 442, 205 Miss. 80. 

Mo.—^Ex parte Lewis, 42 S.W.2d 21, 
828 Mo. 843.' 

Neb,—Nebraska Mid-State Reclama¬ 
tion Dist V. Hall County, 41 N.W. 
.2d 897,. 152 Neb. 410—Department 
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of BanklnfiT Hedges, 286 N.W. 
277, 136 Neb. 882—Malin v. Housel, 
181 * N.W. 934, 106 Neb. 784. 

_^In re Opinion of the Justices, 

179 A. 867, 87 N.H. 492—In re 
Opinion of the Justices, 179 A. 344, 

87 N.H. 492, 110 A,L.R. 819- 

McCran v. Gaul, 112 A. 841, 96 
N.J.Law 393, affirmed 112 A. 603, 

96 N.J.L*aw 165. 

Y._Tropp V. Knickerbocker Vil¬ 

lage, 122 N.Y.S.2d 860, 205 Misc. 
200, affirmed 136 N.T.S.2d 618, 284 
App.I>iv. 986. 

I^.C.--Cox V. City of Kinston, 8 S.B. 
2d 252, 217 N.C. 891. 

_Ex parte Burns, 202 P.2d 433, 

88 Okl.Cr. 270—Bx parte Olden, 199 
P.2d 228, 88 Okl.Cr. 66—Ex parte 
Himes, 199 P.2d 226. 88 Okl.Cr. 78 
—Ex parte Neighbors, 187 P.2d 276, 
85 OkLCr. 183. 

Pa._^Petition of Fisher, 61 Dauph. 

Co. 284, affirmed 23 A.2d 878, 344 
Pa. 96. 

B.L—State v. Fay, 14 A.2d 799, 66 
R.L 304. 

g,C.—^Zimmerman v. Central Union 
Bank. 8 S.B.2d 859, 194 S.C. 618. 
Yenn.—Waldauer v. Britton, 113 S.W. 
2d 1178, 172 Tenn. 649—Corpus Ju¬ 
ris died lu State ex reL Melton v. 
Nolan, 30 S.W.2d 601. 602, 161 Tenn. 
293. 

Yex.-^haw v. Lone Star Building & 
Lroan Ass'n, 71 S.W.2d 863, 123 
Tex. 373. 

■V^.va.—Wiseman v. Calvert, 69 S-E. 
2d 446, 184 W.Va. 303. 

—state ex rel. Volden v. Haas, 
58 N.W.2d 677. 264 Wls. 127—In¬ 
ternationa Union, United Auto. 
Workers, Local No. 386 v. Wiscon¬ 
sin Employment Relations Board, 
46 N.W:2d 185, 258 Wis. 481, 25 A. 
L.R.2d 304. 

Wyo.—State v. Ross, 228 P. 686, 81 
Wyo. 600. 

12 C.J. p 901 note 28, p 902 note 84. 

28 C.J. p 764 note 16 [a] (2). 

, *No one will contend that we 
should reform our system of Govern¬ 
ment, and destroy every administra¬ 
tive agency in the State, which, in the 
course of its duties, may be called up¬ 
on to hear evidence, and make deci¬ 
sions, based upon law and fact. This 
would require the setting up of nu¬ 
merous courts to pass on purely ad- | 
ministratlve matters, which have 
never been considered as within the 
Jurisdiction of the courts, never were 
intended to be, and the recognition 
of whidi would Involve the exercise 
of a power which, from a practical 
standpoint, a court could not admin¬ 
ister with efficiency or, perhaps, with 
Justice.** 

W.Va.—State v. Huber, 40 S.E.2d 11, 
22. 23, 129 W.Va. 198, 168 A.L.R. 
808. 

Adaninlstaratlve and Judicial process 
distiiiguiShed 

Basically the ‘‘judicial process** is a 
means for determining a controversy 


between two or more named persons 
by an impartial tribunal and is to be 
distinguished from the “eidministra- 
tive process,** which is a means by 
which a governmental agency clothed 
with delegated legislative authority 
or performing a quasi-judicial func¬ 
tion regulates activities of groups of 
persons within specified channels. 

D.C.—^American Elagle Fire Ins. Co. v. 
Jordan, D.a, 67 P.Supp. 76, revers¬ 
ed on other grounds 169 F.2d 281, 
83 U.S.App.D.a 192. 

Admixture of govexamieutai powers 
may be conferred upon administra¬ 
tive officer or board, if there is no 
delegation of actual legislative pow¬ 
er or complete surrender of Judicial 
review. 

Ohio.—State ex rel. Squire v. Nation¬ 
al City Baxik of Cleveland, 11 N. 
R2d 93, 56 Ohio App. 401. 

Quasi-Judleial power is conferred 
upon administrative officers only 
when power to hear and determine 
controversies between public and in¬ 
dividuals which require hearing re¬ 
sembling Judicial trial is conferred 
upon them. 

Ohio.—State ex rel. Methodist Book 
Concern v. Guckenberger, 11 N.E. 
2d 277, 57 Ohio APP. 18. afiaimed 10 
N.E.2d 1001, 183 Ohio St. 27. 

Blacretlonary or qnasi-Judioial pow¬ 
er may be delegated to 

(1) Agents of department of agri¬ 
culture. 

iQijira.—^Loftus V. Department of Agri¬ 
culture of Iowa, 232 N.W. 412, 211 
Iowa 566, appeal dismissed 51 S.Ct. 
647, 283 U.S. 809, 75 L.Bd. 1427. 

(2) Auditors of public accounts. 

IlL—Gadlin v. Auditor of Public Ac¬ 
counts, 110 N.E.2d 234, 414 IlL 89 
—Italia America Shipping Corpora¬ 
tion V. Nelson, 164 N.E. 198, 323 HI. 
427. 

«(3) Banking commissions or com¬ 
missioners. 

Md.—^Burke v. Fidelity Trust Co., 96 
A2d 254. 202 Md. 178. 

Minn.—State v. State Securities Com¬ 
mission, 176 N.W. 769, 145 Minn. 
221 . 

12 C.J. p 902 note 34. 

(4) Banking superintendents. 

Ga.—Felton v. Bennett, 187 S.B. 264, 
168 Ga. 849. 

(5) Boards of examiners. 

IlL—^People V. Flaningam, 179 N.E. 
823. 847 m. 328. 

(6) Corporation commissions. 

Oft i,—^Dominguez Land Corporation v. 
Daugherty, 238 P. 708, 196 CaL 468. 

(7) Crime commissions. 

Tenn.—^Rushing v. Tennessee Crime 
Commission, 117 S.W.2d 4, 173 

Tenn. 308. 

(8) Education commissions. 

Board of Education of City of 

Oneida v. Tuttle, 211 N.T.S. 418, 
126 Misc. 230. 
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<9) Federal trade commission. 

U.S.—Sears, Roebuck & Co. v. Feder¬ 
al Trade Commission, IlL, 268 F. 
307, 169 aaA. 323, 6 AL.R. 368. 

(10) Medical examiners. 

Cal.—Lauterman v. Anderson, 172 P. 
625, 36 Cal.App. 473. 

(11) Motor vehicle departments. 
CaL—Keck v. Superior Court, in and 

for Los Angeles County, 293 P. 
128, 109 Cal.App. 261. 

Pa.—Commonwealth v. Funk, 186 A. 
65, 323 Pa. 390. 

(12) Public service commissions. 
Colo«—^People v. Swena, 296 P. 271, 

88 Colo. 337—^Pirie v. Public Utili¬ 
ties Commission, 209 P. 640, 72 
Colo. 65—People v. Colorado Title & 
Trust Co., 178 P. 6, 65 Colo. 473. 
Md.—^The President and Commission¬ 
ers of Port I>eposit v. West, 141 A. 
617, 155 Md. 124—West v. Phila¬ 
delphia, B. & W. R. Co., 141 A. 50Sk 
155 Md. 104. 

VL—Trybulski v. Bellows Falls Hy¬ 
dro-Electric Corp., 20 Au2d 117, 112 
Vt 1. 

12 C.J. p 809 note 96 [aj. 

(13) Public utilities commissions. 
Colo.—Public Utilities Commission v. 

Manley. 60 P.2d 913, 99 Colo. 163— 
Pirie v. Public Utilities Commis¬ 
sion, supra—^People v. Colorado Ti¬ 
tle & Trust Co., 178 P. 6, 65 Colo. 
472. 

12 C.J. p 902 note 34. 

(14) Railroad commissions. 

Fla.—Florida Motor Lines v. Railroad 

Com’rs, 129 So. 87$, 100 Fla. 638. 
Tex.—^Wattenburger v. Railroad Com¬ 
mission of Tex., Civ.App., 231 S.W. 
2d 924, ref. n. r. a—Sun Oil Co. v. 
Potter, Civ.App., 182 S.W.2d 923, 
reversed on other grounds 189 S. 
W.2d 482. 144 Tex. 161. 

(16) Real estate commissions. 

Cal.—^Brecheen v. Riley, 200 P. 1042, 
187 CaL 121. 

(16) Securities commissions. 

NH.—Karamanott v. H. V. Greene 

Co., 124 A, 373, 80 N.H. 420. 

(17) Sterilization board. 

Okl.—In re Main, 19 P.2d 153, 162 
Okl. 65. 

(18) Tax commissions. 

Ala.—State Tax Commission v. Stan¬ 
ley, 173 So. 609, 284 Ala. 66. 

(19) Taxing officers. 

Ijid.—Gaflll V. Bracken, 146 N.E. 109, 
195 Ind. 561. 

(20) Water boards. 

jjeb.—Nebraska Mid-State Reclama¬ 
tion Dist. V, Hall County, 41 N.W. 
2d 397, 162 Neb. 410—^Dawson Coun¬ 
ty Irr. Co. V, McMullen, 231 N.W. 
840, 120 Neb. 246. 

(21) Workmen*s compensation 
commissions. 

Pla.—South Atlantic S. S. Co. of Del¬ 
aware V. Tutson, 190 So. 676, 139 
Fla. 406. 

Mont.—Shea v. North-Butte Mining 
Co., 179 P. 499^ 65 Mont. 622. 
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standards to be followed by the administrative 
agcncy.^2.5 in this connection it has been held 
that a larger measure of judicial power may be 
conferred on an administrative tribunal as a neces¬ 
sary incident to the discharge of its functions than 
in a matter -wholly independent of the discharge of 
its primary duties.^ 2.10 However, no power par¬ 
taking of a judicial nature may be conferred on a 
mere employee of an administrative board or com- 
mission.52.i5 Jn construing a statute conferring 
power on an administrative agency, the court will 


16 aj.a 

assume that the legislature did not overlook the con¬ 
stitutional provisions with respect to separation of 
powers, and did not intend to transfer the juris¬ 
diction of a court to such agency, but intended at 
most to confer quasi-judicial powers.52.20 

Administrative determinations or findings of fact 
The mere power to ascertain or determine facts as 
an incident to the exercise of administrative func¬ 
tions is not essentially judicial and may be vested 
in executive officers or bodies,55 with power to is- 


Or.—Butterfield v. State Industrial 
Accident Commission, 223 P. 941, 
111 Or. 149, affirmed 22$ P. 216, 
111 Or, 149. 

yiTis.—Schaefer & Co. v. Sicher, 201 
N.W. 396, 185 Wis. 317. 

71 aJ. p 291 note 6. 

(22) Industrial commission. 

Hinn.—^Breimhorst v. Beckman, 86 
N.W.2d 719, 227 Minn. 409. 

ntah.—^Thatcher v. Industrial Com¬ 
mission, 207 P.2d 178, 115 Utah 
568. 

Baforoement of penalties 

U.S.—Navlfirazione Libera Trlestina 
▼. U. S., CCA..Wash.. 86 F.2d 63L 

8U Ohio.—Belden v. Union Central 
Life Ins. Co., 55 N.ni2d $29, 143 
Ohio St. 329, appeal dismissed 65 

S.Ct. 129, 328 U.S. $74, 89 L.Bd. 548, 
and KapUn v. Ohio Kat Life Ins. 
Co.. 65 S.Ct. 186, 323 U.S. $74, 89 L. 
Bd. 548. 

Tex.—Ciorzelius v. Harrell, 18$ S.W. 
2d 961, 143 Tex. 509. 

WO Wis.—^Town of Holland v. Vil- 
lasre of Cedar Grove, 282 N.W. Ill, 
448, 280 Wis, 177. 

8205 Fla.—'Florida Dry Cleaning 
and Laundry Board v. Bconomy 
Cash & Carry Cleaners, 197 So. 650, 
143 Fla. 869. 

88. 8 0 Vt.—Trybulski t. BeUows 
Falls Hydro-Flectric Corp., 20 A.2d 
117, 112 Vt. L 

8& U.S.—Reconstruction Finance 
Corporation v. Bankers Trust Co., 
Mo., $8 S.C». 515, 318 U.a 168, 87 
LJSd. 680. 

Oospus Juris quoted in Sullivan 

T. Union Stockyards Co. of Omaha, 
aCAuNeb., 26 F.2d 60, .6L 

U. S. for Use of Strona v. Bus¬ 
sey, I>.C.Cal., 61 F.Supp. 996. 

XT. a V. Sugar, I>.C.Mlch., 248 
F. 428, aiBrmed Sugar v. U. S., 252 
F. 79; 164 C.CJL 191, certiorari de¬ 
nied 89 act. 19. 248 U.a 578, 63 
L.Bd. 429. 

Aria,—Davis v. Arizona State Dental 
Board, 112 P.2d 877, 57 Ariz. 255— 
Batty V. Arizona State Dental 
Board, 112 P.2d 870; 67 Arias. 239. 

CaL—City of Pasadena v. CJity of Al¬ 
hambra, 207 P,2d 17, 33 Cal.2d 908, 
foUowed in 207 P.2d 46, 38 Cal.2d 


966, certiorari denied CJallfomia- 
Mlchigan Land Water Co. v. City 
of Pasadena, 70 S.Ct. 671, 839 U.S. 
937, 94 L.Ed. 1354—People ir. Bird, 
300 P. 23, 212 C!al. 632. 

Keck V. Superior Court in and 
for Los Angeles County, 298 P. 128, 
109 CUApp. 25L 

D.O.—Gudmondson v. Cardillo,. 126 
F.2d 621, 76 U.aApp.D.a 230. 

Fla.—State v. Jacksonville Terminal 
Co., 106 So. 676^ 90 Fla. 721. 

HL—^People ex reL Swartchild & Co. 
V. Carter, 36 N.B.2d 64, 376 Ill. 690. 

Iowa,—^Burlington . Transp. Co. v. 
Iowa State Commerce Commission, 
298 N.W. 681, 230 Iowa 679. 

Kan.—^Timm v. Mackey, 281 P. 363, 
129 Kan. 126. 

Ky.—Johnson v. Zialfoon, 77 S.W.2d 
346, 257 Ky. 166—-Holliday v. 

I Fields. 269 S.W. 639, 207 Ky. 462. 

La,—O'Meara v. Union Oil Co. of 
CaL, 83 So.2d 666, 312 La 746— 
State ex reL Porterle v; Grace, 166 
So. 138, 184 La. 443. 

Baham v. Vernon, App., 42 So.2d 
14L 

Mich.— Corpus Jtiris qnotsd la In re 
Consolidated Freight Co., 261 N.W. 
431, 432, 266 Mich. 840. 

Mo.—^Baxter v. Land Const Co., 206 
S.W.2d 326, 867 Mo..68-^F}x pai^e 
Lewis, 42 S.W.2d 21, 328 Mo. 848. 

Harris v. Pine Cfieaners, Ina, 
App.. 274 S,W.2d 823. 

N.M.—^tate ex reL Bliss v. Dorlty, 
225 P.2d 1007, 66 N.M. 12, appeal 
dismissed Dority v. State of N. M. 
ex rel. Bliss, 71 S.Ct 798, 341 U.S. 
924, 95 L.Ed; 1866. 

N.C.—Cox V. City of Kinston, 8 S.EI 
2d 252, 217 N.a 39L 

S.C!.—GasQue, Inc., v. Nates, 2 S.BL 
2d 36, 191 S.C. 271. 

Tex.—Shaw v. LK>ne Star Building & 
Loan Ass'n, 71 S^W.2d 863, 123 
Tex- 873. 

Utah.—Citizens' dub v. Welling, 27 
P.2d 23, 83 Utah 81. 

Wash.—State ex reL Department of 
Finance, Budget, end' Business v. 
Thurston County, 92 P.2d 234, 199 
Wash. 398. 

W.Va—State. V. Huber, 40 S.El2d 11, 
129 W.'tsL 198, 168 A.L.R. 808. 

Wis.—Wendlandt v; Industrial Com¬ 
mission, 89 N.W.2d 864, 256 Wis. 
62. 


Wyo.—State v. Ross, 228 P. 686, $i 
Wyo. 500. 

12 <1J. p 809 note 96, p 901 note 29. 
Provlsioa for review de novo 
A statute requiring the court, on 
appecd from commission’s finding, to 
hear case on record of proceedings be¬ 
fore commission and also upon such 
additional testimony as either party 
may offer, amounts to pi^ovision for 
"trial do novo" In coiii^ and hence 
statute is not unconstitutional as 
vesting administrative body with Ju¬ 
dicial power since it does not provide 
that findings of fact of commisrion 
should be conclusive 
Ark.—dvU Service Commission of 
Van Buren v. Matkx^ 178 S.W.2d 
662, 206 Ark. 1146. 

XnquJry pending litigatloiL 
A statute does not encroach on the 
Judiciary which authorizes an admln- 
Istiutive body to investigate a strike 
pending an action by the employer 
to enjoin the strike. 

Mass.—Moore Drop Forging Co. v. 
Fisher, 132 N.EI 169, 289 
434. 

Fartioular officers or hoards 

(1) Agriculture' oommisslon or 
agent. 

Cal.—Agricultural Prorate Conamls- 
sion V. Superior Court in and for 
Los Angeles County, 66 P.2d 496, 6 
Cal.2d 550. 

Iowa.—Loftus V. Department of Ag- 
ripulture of Iowa, 232 N.W. 412, 
211 Iowa 666, appeal dismissed 61 
act. 647, 283 U.a 809, 75 LBd. 
1427. 

(2) Attorney general. 

N.T.—Dunham v. Ottlnger, 164 N.B. 
298, 243 N'T. 42$, error dismissed 
48 S.Ct. .212, 276 U.S. 692, 72 L.Bd. 
721. . . 

People T. Cfienner, 289 NTS. 
1069, 159 Miso. 860—In re Mac- 
Namara, 218 NTS. 67, 128 Mlsc. 
.84, affirmed 218 NTS. 811, 218 App. 
,Div.. 822. 

Okl.—^Board of Regents of Okl. Agr. 

Colleges y. Updegral?, 237 P.2d 131, 

’ 206 Dkt 801, reverse^ on other 
grounds Wleman v. Updegraff, 78 
S.Ct. 216, 344 U.S. 188, 97 L.Ed. 
216. 
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sue subpoenas and take testimony and the fact 
that it is necessary for such officer or body to inter¬ 
pret a statutory term in order to arrive at its finding 
of fact does not make the statute invalid as a delega¬ 
tion of judicial power.8^-5 Similarly, such bodies 
may be empowered to hear and determine contro¬ 
versies incidental to the exercise of powers properly 
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within the scope of executive or administrative au- 
thority.^5 ^ statute has been held valid which au¬ 
thorizes an administrative body to make a finding 
as to whether one person is entitled to recover 
damages from another, such finding being only 
prima facie evidence of the facts therein stated,** 


(3) Bankinsr commissioner, depart¬ 
ment or superintendent. 

Mass.—^Lowell Co-op. Bank v. Co¬ 
operative Central Bank, 191 N.E. 
921, 287 Mass. 33$—Cosmopolitan 
Trust Co. V, Mitchell, 136 N.B. 403, 
242 Mass. 95. 

Neb.—Department of Banking: v. 

Hedges, 286 N.W. 277, 186 Neb. 382. 
Ohio.—^Baumgardner v. State ex rel. 
Fulton, 192 N.S1. 349, 48 Ohio App. 

(4) Bar commission. 

Idaho.—^In re Edwards, 266 P. 665, 45 
Idaho 676. 

(5) Conciliation and arbitration 
commission. 

Mass.—^Moore Drop Forging Co. v. 
Fisher, 182 N.B. 169, 239 Mass. 434. 

(6) Corporation commissioner. 
Cal.—Dominguez Land Corporation v. 

Daugherty, 238 P. 703, 196 Cal. 468. 
Masa—Bussell Box Co. v. Commis¬ 
sioner of Corporations & Taxation, 
91 N.R2d 750, 325 Mass. 636. 

(7) Department of public health. 

B.I.—State V. Conragan, B.L, 192 A. 

752, 58 B.L 813. 

(8) Eugecdcs and sterilization 
board. 

Idaho.—State v. Troutman, 299 P. 
668, 50 Idaho 673. 

Okl.—In re Main, 19 P.2d 153, 162 
OkL 65. I 

(9) Federal trade commission. 

U.S.—Sears, Boebuck & Co. v. Feder¬ 
al Trade Commission, Ill., 268 F. 
307, 169 aaA. 823, 6 AL.B. 358. 

(10) Grame or fish commission. 
CaL—Globe Cotton Oil Mills v. Zel- 

lerbach, 252 P. 1038, 200 CaL 276. 

People V. Glenn-Colusa Irr. Dlst., 
15 P.2d 549, 127 CaLApp. 30. 

(11) Medical examiners* board. 

Cal.—Lauterman v. Anderson, 172 P. 

625, 36 C^A.pp. 472. 

(12) Minimum wage comm^sion. 
Mass.—^Holcombe v. Creamer, 120 N. 

E. 354, 231 Mass. 99. 

(13) Motor vehicle department. 

CaL—Beck v. Superior Court, in and 

for Los Angeles Gkmnty, 293 P. 
128, 109 C^App. 251.. 

Pa.—Commonwealth v. Funk, 186 A. 
65, 823 Pa. 890. - 

(14) Public service commission. 
Colo.—Public Utilities Commission v. 

Manley, 60 P.2d 913, 99 Colo. 153— 
Plrie V. Public Utilities Commis¬ 
sion, 209 P. 640, 72 Colo. 66—^Peo¬ 
ple V. Colorado Title & Trust Co., 
178 P. 6, 65 Colo. 471 


Ind.—'Winfield v. Public Service Com- 
• mission of Indiana, 118 N.E. 531, 
187 Ind. 63. 

12 aj. p 809 note 96 [b] (12). 

(15) Railroad commission. 

N.D.—State v. Mllhollan, 195 N.W. 

292, 50 N.D. 184. 

Wia—Chicago, B. & Q. B. Co. v. 
Bailroad Commission of Wiscon¬ 
sin, 226 N.W. 286, 199 Wis. 342. 

1 12 C.J. p 809 note 96 [bl (3). 

(16) Beal estate commissioner. 

CaL—^Brecheen v. Biley, 200 P. 1042, 

187 121. 

Cowell V. Clark, 99 P.2d 594, 37 
<^.App.2d 255. 

(17) Securities commission or 
commissioner. 

Minn.—State v. State Securities 
Commission, 176 N.W. 769, 145 
Minn. 22L 

N.H.—Karamanou v. H. V. Greene 
Co., 124 A. 373, 80 N.H 420. 

Wis.—Bx parte Kreutzer« 204 N.W. 
595. 187 Wis. 463. 

(18) Tax ofidciaL 

Miss.—State for Use of Bobertson 
V. Miller, 109 So. 900, 144 Miss. 
614, reversed on other grounds, 
State of MississippL for Use of 
Bobertson v. Miller, 48 S.Ct 266, 
276 U.S. 174, 72 L.Ed. 517. 

(19) Water commissioner or engi¬ 
neer. 

U.S.—^Bergman v. Bearney, D.C.Nev., 
241 F. 884. 

CaL—^Tarpey v. McClure^ 213 P. 983, 
190 C^. 593. 

Nev,—^Humboldt Land & (battle Co- 
V. District Court of Sixth Judicial 
Dist, 224 P. 612, 47 Nev. 396— 
Vineyard Land & Stock Co. v. Dis¬ 
trict Court of Fourth Judicial Dist. 
of Nevada in and for Elko c:!ounty, 
171 P, 166, 42 Nev. L 
Tex.—rClark v. Briscoe Irr. C3o., Civ. 
App., 200 S.W.2d 674. 

(20) Workmen’s compensation 
commission. 

U.S.—Wheeling Corrugating Co. v. 
McManigal, aCA.W.Va., 41 F.2d 
593. 

HI.—Grand Trunk Western By. Co. 
V. Industrial Commission, 125 N.E. 
748, 291 Ill. 167. 

—Oren v. Swift 6b Co., 61 S.W.2d 
. 59, 330 Mo. 869. 

Mont.—Shea v. North-Butte Mining 
Co.,, 179 P. 499, 55 Mont. 622. 

Wis.—^Employers’ Mut. Liability Ins. 

. Co. V. McCormick, 217 N.W. 788, 
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195 Wis. 410—Schaefer & Co. ▼. 
Eicher, 201 N.W. 396, 185 Wis. 817. 
12 C.J. p 809 note 96 [fj—71 C.J. p 
290 note 5, p 291 note 9. 

84. U.S.—^Ritholz V. Indiana State 
Board of Begistration and Exam¬ 
ination In Optometry, D.C.Ind., 45 
F.SUpp. 423. 

N.T.—In re Di Brizzl. 101 N.R2d 464, 
803 N.T. 206—^Dunham v, Ottinger, 
154 N.B. 298. 243 N.T. 423, error 
dismissed 48 S.Ct. 212, 27$ U.S. 592, 
72 L.Ed. 721. 

In re MacNamarc^ 218 N.T.S. 67, 

128 Misc. 84, affirmed 218 N.T.S. 
811, 218 APP.D1V. 822. 

Ohio.—Meyer v. Parr, 37 N.B.2d 637, 
69 Ohio App. 344. 

12 C.J. p 901 note 30. 

Inspection of books 
A statute empowering a commis¬ 
sion to inspect the books of persons 
it is authorized to regulate is not 
I invalid as conferring Judicial powers 
! upon the commission. 

! Colo.—^Public Utilities Commission v. 

I Manley, 60 P.2d 913, 99 Colo. 153. 

Statute held constitutional which 
empowered an executive officer to 
subpoena witnesses. 

N.T.—In re Benney, 222 N.T.S. 663, 

129 Misc. 708. 

Crime oonunlssion 

Inauiry by crime commission, pui> 
suant to executive order authorized 
by statute, into relationship between 
organized crime and government, was 
not an investigation to ascertain 
whether a specific crime had been 
committed or connection of a particu¬ 
lar person with that crime, and was 
not invalid as delegation by legisla¬ 
ture of Judicial power on executive 
branch of government. 

N.T.—Application of Di Brizzl, 105 N. 
T.S.2d 268, 199 Misc. 670, afifirmed 
105 N.T.S.2d 669, 278 App.Dlv. 913. 
order affirmed In re Di Brizzl, 101 
N.B.2d 464, 303 N.T. 206. 

84.5 U.S.—Sunshine Anthracite Coal 
Co. V. Adkins, Ark., 60 S.Ct. 907, 
810 U.S. 381, 34 L.Ed. 1263. 

85. La—State ex rel. Johnson v. 
Higgins, App., 47 So.2d 56. 

N.H.-r—In re Opinion of the Justices, 
179 A. 857, 37 N.H. 492—In re Opin¬ 
ion of the Justices, 179 A. 844, 37 
NJBL 492. 110 A.L.R. 819. 

85. Ind.—American Foundry Co. v. 
Chicago, L & L. By. Co., 178 I^JB. 
295, 100 Ind.App. IIL 
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but there is other authority holding such a statute 
invalid.®^ 

Making decisions not subject to judicial review 
or control. Although it is sometimes broadly stated 
that an administrative body may be empowered to 
give final decisions without a right of appeal to the 
courts,it is a well established and fundamental 
rule that the legislature cannot, without encroaching 
on the judiciary in violation of the. constitution, 
confer absolute uncontrolled power or discretion 
on executive or administrative officers or bodies, 
make their decisions final, or surrender all court 
review or control thereof,®^ except, under some 
authority, in case of a public emergency threatening 
a public calamity,*® However, a statute making a 


16 C.J.S. 

decision of a board binding ^'subject to all rights 
of action and judicial review provided by laV' is 
not unconstitutional on this ground.*®-^ \^ere the 
legislature has established laws or rules to guide an 
administrative officer, the power of determining 
whether there has been a violation of such laws or 
rules is a function which must be reserved to the 
courts, and may not be intrusted to an administra¬ 
tive oflficer.®^^ In some jurisdictions, findings of 
fact or orders by an administrative body cannot be 
made conclusive, but may be made only prima facie 
reasonable, and just,®i or a full court review must 
be provided for;®^ in other jurisdictions it is held 
that the legislature need- not provide for a court 
review of administrative or fact findings, and may 


87. Mo.—State ex reL and to Use 
of Missouri Pac. R. Co. v. Public 
Service Commission, 253 S.W. 446, 
303 Mo. 212. 

87.6 Wash.—State ex rel. Crabb v. 
Olinger, 82 P.2d 865, 196 Wash. 
808. 

88 m U.S.—^Parsons v. Detroit & Can¬ 
ada Tunnel Co., D.CMlch., 15 P. 
Supp. 986. 

National Harness Mfrs.' Ajss'n v. 
Federal Trade Commission, C.C.A^ 
Ohio. 268 F. 705. 

CaL—I<aisne v. State Board of Optom¬ 
etry, 123 P.2d 457, 19 Cal.2a 331— 
Bodinson Mfg. Co. v. California 
Employment Commission, 109 P.2d 
985, 17 Cal.2d 321—Collier & Wal¬ 
lis V. Astor, 70 P.2d 171, 9 Cal.2d 
202 . 

Conn.—State v. Porter, 110 A. 69, 94 
Conn. 689. 

D.C.—A. & M. Brand Realty Corp. v. 
Woods, D.C., 93 F.Supp. 715. 

Fla.—^McRae v. Robbins, 9 So.2d 284, 
151 Fla. 109, 

DL—Vissering Mercantile Co. v, An- 
nunzio, 115 N.B.2d 806, 1 111.2d 108, 
appeal dismissed 74 S.Ct. 680, 347 
U.S. 949, 98 L..Bd. 1096. 

Ind.—Storen v. Sexton, 200 N.E. 251, 
209 Ind. 589, 104 A.L.R. 1369. 

Ky.—Morsran County v. Governor of 
Kentucky, 156 S.W.2d 498, 288 Ky. 
532. 

Lia.—Kemp v. Stanley, 15 So.2d 1, 204 
Da. 110—^Meyer v. Board of Trus¬ 
tees of Firemen’s Pension & Relief 
Fund for City of New Orleans, 6 So. 
2d 713, 199 La 688. 

Mass.—OosmopoUtan Trust Co. v. 
Mitchell. 136 N.B. 403, 242 Mass. 
96. 

Mich.—Chrysler Corp. v. Appeal 
Board of Michigan Unemployment 
Compensation ComnUssion, 3 N.W. 
2d 802, 801 Mich. 851, certiorari de¬ 
nied Claimants for Benefits Under 
Michigan Unemploirment Compen¬ 
sation Act V. Chrysler Corp., 63 S. 
CL 44, 817 U.S. 685. 87 L.Ed. 612— 
Bead V. Civil Service Commission, 


3 N.W.2d 41, 801 Mich. 187—Attoiv 
ney General v. Union Guardian 
Trust Co., 263 N.W. 866, 273 Mich. 
554. 

Ohio.—State ex rel. Saulre v. Nation¬ 
al City Bank of Cleveland, 11 N.B1 
2d 93, 56 Ohio App. 401. 

Wis.—^Madregano v. Wisconsin Gas 
& , Electric Co.. 196 N.W. 861, 181 
Wia 611. 

12 C.J. p 902 note 88 [bj—71 C.J. p 
291 note 7. 

On oonstiLtntional gnastloBui 

(1) A legislature by a statutory 
declaration with respect to finality 
of decisions of administrative agen¬ 
cies cannot thereby prevent courts of 
competent jurisdiction from inquiring 
into constitutionality of acts of ad¬ 
ministrative agencies. 

U.S.—Everlasting Development Corp. 

V. Sol Luis Descartes, D.C.Puerto 
Rico, 95 F.Supp. 954, afiOrmed, C.A, 
192 F.2d 1, certiorari denied 72 S. 
CL 626, 842 U.S. 954, 96 L.Ed. 709. 

(2) The provision of the Renegotia¬ 
tion Act that when the Tax Court 
has redetermined the amount of ex¬ 
cessive profits there shall be no re¬ 
view of its determination does not 
preclude judicial review of a Tax 
Court decision concerning the consti¬ 
tutionality of the acL since the Tax 
Court la an agency in the executive 
branch of the government and does 
not have exclusive jtirisdiction to de¬ 
termine constitutional questions. 

Id.C.—^K nowles v, Hirsch, D.C., 65 F. 
Supp. 690. 

89. Tex.—Stockwell v. State, 221 S. 

W. 932, 110 Tex. 660. 

State health board 

Tex.—Stockwell v. State* 221 B.W. 
932, no Tex. 550. 

89.6 La.—Wall v. Close* 14 So.2d 
19, 203 La. 845. 

90. U.S.—^Martin v. Federal Security 
Agency, Social Security Board, D.C. 
Pa., 73 F.Supp. 482, affirmed, CA., 
174 F.2d 864. 

Ohia—State ex reL Squire v. Nsr 
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tlonal City Bank of Cleveland, 11 
N.B.2d 93, 99, 56 Ohio App. 401. 
“No matter how broad the statu¬ 
tory language conferring power up¬ 
on an administrative officer may be, 
if he ignores the law enacted to con¬ 
trol his action, a person whose pri¬ 
vate right is violated thereby may 
seek his remedy in the judicial court 
of appropriate jurisdiction.” 

Ohio.—State ex rel. Squire v. Nation¬ 
al City Bank of Cleveland, 11 N.B. 
2d 98, 99, 56 Ohio App. 401. 

91. Fla.—State v. Jacksonville Ter¬ 
minal Co., 106 So. 676, 90 Fla. 721. 

IlL-s—State Public Utilities >Commn. 
V. Toledo, etc., R. Co., 107 N.E. 
774, 267 Ill. 93. 

Wis.—^Ex parte Kreutzer, 204 N.W. 

695, 187 Wis. 463. 

Fublio utilities oommissiou 
IlL—State Public Utilities Commn. 
V. Toledo, etc., R. Co., 107 N.B. 
774, 267 IlL 98.. 

Bailroad oommissloiir 
Fla.—State v. Jacksonville Terminal 
Co., 106 So. 676, 90 Fla. 72L 
Wis.—Ex parte Kreutzer, 204 N.W, 
596, 187 Wis. 46^ 

Ooustruotlon of statute 
The provision in unemployment 
compensation statutes, that judicial 
review should be confined to ques¬ 
tions of law,' should be read with oth¬ 
er provisions as manifesting intent 
that nature and scope of judicial re¬ 
view be substantially the same as un¬ 
der workmen’s compensation statutes, 
and hence there was no unconstitu¬ 
tional “delegation of judicial power^* 
by legislature. 

Wis.—^Bo 3 nnton Cab Co. v. GiesL 296 
N.W. 680, 237 Wis. 237. 

92. Mich.—Fitch v. Manitou Coun- 
' ty, 94 N.W. 962, 138 Mich. 178. 

Beview by mandamus 
A provision for review by .manda¬ 
mus is inadequate to save the stat¬ 
ute from unconstitutionality. 

Mich.—Fitch V. Manitou County, 94 
N.W. 952, 183 Mich. 178. 
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make such findings condusive,^^ unless they be 
shown to be obviously erroneous, in bad faith, or 
so unfair as to amount to a denial of due process 
of law.^^ Similarly, it may restrict to specified sit¬ 
uations the power of a court to set such findings 
aside,^® or, a fortiori, deprive the courts of jurisdic¬ 
tion to conduct a hearing de novo as to the facts.®® 
The rule also has been stated that, while an admin¬ 
istrative board can prodaim only administrative 
judgments, such judgments have the same force of 
obligation and finality as judicial judgments.®^ 

Merely ministerial duties^ Where the duties of 
an officer or board are merely ministerial or ad¬ 
ministrative, the statute imposing such duties is, 
obviously, not objectionable on the ground that it 
confers judicial powers.®® A statute is not uncon- 
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stitutional as delegating to a board or commission 
judicial powers because power is conferred to pre¬ 
scribe reasonable regulations to carry out the pro¬ 
visions of the statute.®®*® Where the legislature 
delegates to a court the duty of dissolving a cor¬ 
poration, which is purely an administrative matter, 
a provision authorizing an administrative officer to 
revive a corporation thus dissolved is not uncon¬ 
stitutional.® 

(2) Applications of Rules 

The rules governing the power of the ieglsfature 
to confer on executive or administrative officers or 
bodies Judicial, quasi judicial, or merely ministerial pow¬ 
ers, have been applied In many cases. 

As the succeeding paragraphs amply demonstrate, 
the field occupied by statutes which have been at- 


93. tr.S.—TJ. S. V. Sugar, B.CMich., 
248 F. 428, affirmed Sugar v. XT. S., 
262 P. 79, 164 C.C.A. 191, certio¬ 
rari denied 89 S.Ct. 19, 248 U.S. 
678, 68 tuPd. 429. 

Ky.—County Debt Commission v. 
Morgan County, 130 S.W.2d 779, 279 
Ky. 476. 

N.C—^Belk's Dept. Store v. Guilford 
County, 23 S.E.2d 897, 222 N.C 
441. 

12 CJ. p 901 note 29 [bj. 

Oondusivs effeot on persons not par. 
ties 

Provision of County Debt Act that 
decision of state local finance officer 
or of the County Debt Commission 
as to legality of a bond issue shall 
be res Judicata In any subsequent 
case raising such question, as it re¬ 
lates to rights of bondholders not 
represented in the proceeding, is un¬ 
constitutional as invading the power 
of judicial department of government j 
and offending the '*due process of 
law” clauses of the state and federal 
constitutions. 

Ky.—^Morgan County v. Governor of 
Kentucky, 166 S.W.2d 498, 288 Ky. 
682. 

Partitcnlar officer or body 

(1) Attorney generaL 

Da.—State v. Major, 160 So. 425, 181 
La. 822. 

(2) Banking commissioner or su¬ 
perintendent. 

Cal.--Ralney v. Michel, 67 P.2d 932, 

6 Cal.2d 259, 106 A.L.R. 148. 

Mass.—^Lowell Co-op. Bank v. Co¬ 
operative Central Bank, 191 K.B. 
921, 287 Mass. 838. 

Ohio.—^Baumgardner v. State ex reL 
Pulton, 192 N.B. 849, 48 Ohio App. 
6 . 

WiuBh.—Hanson v. Soderberg, 177 P. 
827, 106 Wash. 266. 

(8) Securities commission. 

N.H.—^Karamanou v. EL V. Greene 
Co., 124 A. 878, 80 N.H. 420; 

" <4) Pede^ trade commission. 
tJ.S.—Arkansas Wholes^e Grocers* 


Ass'n V. Federal Trade Commis¬ 
sion, CC.A, 18 F.2d 866, certiorari 
denied 48 S.Ct. 30, 275 U.S. 583, 72 
L.ECL 411. 

Mo.—^De May v. Liberty Foundry Co., 
37 S,W.2d 640, 327 Mo. 496. 

(6) Workmen's compensation com¬ 
mission. 

Ky.—Wells Elkhom Coal Ca v. Van¬ 
hoose, 296 S.W. 464, 220 Ky. 38L 

(6) Highway department 

DL—Mitchell v. Lowden, 128 N.B. 
566, 288 IlL 827. 

(7) Civil service commissions. 

La.—^Patomo v. Department of Pub¬ 
lic Safety, Drivers* License Divi¬ 
sion, 76 So.2d 534, 226 La. 471. 

94. U.S.—Silberschein v. U. S., D.C. 
Mich., 285 F. 397, affirmed 45 S.Ct. 
69, 266 U.S. 221, 69 L.Ed. 256» 
U. S. V. Klnkead, D.C.N.J., 248 P. 
141, affirmed 260 F. 692, 162 CCA. 
654. 

Mich.—McCaslin v. Albertson, 278 N. 
W, 302, 279 Mich. 650. 

95. Mo.—De May v. Liberty Found¬ 
ry Co., 87 S.W.2d 640, 327 Mo. 495. 

90. Mo.—De May v. Liberty Found¬ 
ry Co., 37 S.W.2d 640. 327 Mo. 495. 
Workman’s oompensatiott. commission 
U.S.—Wheeling Corrugating Co. v. 
McManigal, C.C.AW.Va., 41 F.2d 
593. 

97. N.H.—^In ro Opinion of the Jus¬ 
tices, 179 A. 857, 87 N.H. 492— 
In re Opinion of the Justices, 179 
A. 344. 87 N.H. 492, 110 A.L.R. 810. 

98. U.S.—^Motter v. Derby Oil Co., 
C.C.AKan., 16 P.2d 717, cerUorari 
denied Motter v. Derby Oil Co., 47 
S.Ct 477, 278 U.S. 762, 71 L.Bd. 
879. 

Whittaker v. Brannan, Va., 262 P. 
656, 165 aC.A 6. 

Oal.~Collier & Wallis v, Astor, 70 
P.2d 171, 9 Cal.2d 202—Rainey v. 
Michel, 67 P.2d 932, 6 CaL2d 259, 
105 A.L.R. 148—Dominguez Land 
Corporation v. Daugherty, 288 P- 
708» 196 CaL 468. 
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Del.—^In re Robertson, 64 A.2d 848, 

5 Terry 28. 

Ga.—Coffin Bros. & Co. v. Bennett 
138 S.B. 670, 164 Ga. 350, affirmed 
48 S.Ct 422, 277 U.S. 29, 72 Ij.Bd. 
768—Felton v. Bennett, 137 S.B. 
264, 163 Ga. 849. 

lU.—Elliott V. University of Illinois, 

6 N.B.2d 647, 365 IlL 338, certlo- 
I rari denied 58 S.Ct 11, 802 U.S. 

692, 82 L.Ed. 634, rehearing denied 
68 S.Ct 133, 302 U.S. 774, 82 L.Ed. 
600—Mitchell v. Lowden, 123 N.B. 
566, 288 Ill. 827. 

Mass.—Cosmopolitan Trust Co. v. 
Mitchell, 186 N.EL 408, 242 Maas. 

96. 

Miss.—^Harry D. Kantor & Son v. 

Stone, 34 So.2d 492, 208 Miss. 260. 
Mo.—State ex rel. Lane v. Pankey, 
221 S.W.2d 195, 359 Mo. 118—Hen^ 
ry V. Manzella, 201 S.W.2d 457, 356 
Mo. 305. 

N.Y.—^Dunham v. Ottinger, 154 N.B. 
298, 243 N.Y. 423, error dimnisaed 
4$ S.Ct 212, 276 U.S. 692, 72 L.Ed. 
721. 

In re MacNamara, 218 N.Y.S. 67, 
128 Mlsc. 84, affirmed 218 N.Y.S. 
811, 2X8 App.Div. 822. 

Or.—State ex rel. McPherson v. Snell, 
121 P.2d 930, 168 Or. 153. 

Tex.—Duddlng v. Automatic Gas Co., 
193 S.W.2d 617, 145 Tex. 1. 

Wash.—State v. Mulcare, 66 P.2d 360, 
1S9 Wash. 625. 

10 C.J. p 64 notes 13, 14-12 C.J. p 
810 note 98, p 902 note 32. 

98.5 Fla.—State ex rel. Watson v. 
Caldwell, 23 So.2d 855, 156 Fla. 
618, opinion supplemented 24 So.2d 
797, 157 Fla. 70. 

Ill.—Department of Finance v. Gan- 
dolfl, 30 N.B.2d 787, 375 Ill. 287. 
Ind.—Financial Aid Corp. v. Wallace, 
23 N.E.2d 472, 216 Ind. 114, 125 
AL.R. 736. 

96.10 Mass.—^Russell Box Co. r. 
Commissioner of Corporations ^ 
TaxaUon, 9l NJQ.2d 750, 826 Adass. 
586. 
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tacked as tmwarrantedly conferring judicial pow¬ 
ers is almost as extensive as is the field of legis¬ 
lative activity in general* 

Admission, discipline, and disbarment of attorneys. 
Statutes creating boards of bar governors or com¬ 
missioners with powers of discipline over attorneys 
have been upheld,®® and also have been regarded as 
creating a judicial tribunal with administrative pow¬ 
ers in violation of the constitutional provision for 
the division of government into three branches*^ 
So, it has been held that the legislature cannot con¬ 
fer on the state bar authority to determine quali¬ 
fications for admission or conduct which may re¬ 
quire disbarment or permit a re admission.® Stat¬ 
utes which do not extend to the grant of a power 
of suspension or disbarment, but permit of investiga¬ 
tion of the conduct of attorneys, have been up¬ 
held.® 

Agricidiural contmodities and marketing. It has 
been held not an unwarranted bestowal of judicial 
powers to authorize a commission to make findings 
incidental to the institution of a program of market¬ 
ing with regard to an agricultural commodity^ or 
to allow a board in control of marketing to desig¬ 
nate natural marketing areas and fix prices there¬ 
in,® but whether a price fixed is such as to amoimt 
to a confiscation of private property can be deter¬ 
mined only by the courts.® Where a dairy commis¬ 
sioner is authorized to hear and detennine claims 


of producing dairymen against a defaulting licens¬ 
ed milk dealer, an appeal to the courts from his 
finding, must be allowed.^ 

Appropriation or condemnation of property for 
public use, A board of appraisers with authority 
to determine the value of property taken for public 
use may be set up without being an^ invasion of ju¬ 
dicial powers.® As to whether it is proper to make 
the determination of damages by such a body con¬ 
clusive, there is a variance of opinion, some statutes 
of this nature having been upheld,® while others 
have been held invalid.*!® A determination by such 
a body of the property which is to be taken may be 
made conclusive of the fact that the property is nec¬ 
essary for a particular project,!! but a provision that 
a road department may appropriate land without no¬ 
tice to the owner by depositing double its value has 
been held an unwarranted invasion of judicial pow- 
er.!-® A statute is not unconstitutional on the ground 
of granting judicial power with respect to eminent 
domain.where it merely grants authority to invoke 
the power of eminent domain', but requires that it 
come to. fruition by the judgment; of a court!®-® 

Banking and trust compames. It is proper to im¬ 
pose. on administrative officers or commissioners the 
power to appoint a conservator for the winding up 
of a bank,!® oj. to t^e charge of or supervise the 
administration and liquidation of insolvent banks 
or trust companies,!^ to proceed to the bank’s re- 


9^ CaL—In re Shattuck, 279 P. 998, 
208 CaL 6. 

Judicdal power ant conferred 

Tlie statute providing^ for disbaz^ 
xnent proceedings to be brought be¬ 
fore the board of governors of the 
state bar is not violative of constitu¬ 
tional provision relating to distribu¬ 
tion of governmental powers. In view 
of fact that the statute does not 
invest the board with judicial powers 
and anv decision of the board is 
merely recommendatory in character 
and the orders which effectuate dis¬ 
barment or suspension are the final 
orders of the Supreme Court. 

Nev.—In re Plats, 108 P.2d 858, 60 
Kev. 296. 

1. Idaho.—In re ISdwards, 266 P. 
665, 45 Idaho 676. 

lOL-^In re Gibson, 4 P.2d 648, 85 
550. 

Wash.—In re Bruen, 172 P. 1162, 102 
Wash. 472. 

CaL—In re Cate, App., 273 P. 
617. 

3. Idaho.—In re Bdwards, 256 P. 
665, 45 Idaho 676. 

Nev.—In re Scott, 292 P. 291, 53 Kev. 
24, rehearing denied 296 P. 1113, 
53 Nev. 24. 

N-lSf.—In re Gibson, 4 P.2d 648, 86 N. 
U. 550. 


4i CaL—^Agricultural Prorate Com¬ 
mission V. Superior Court in and 
for Los. Angeles County, 55 P.-2d 
495. 5 Cal.2d 550. 

5. Ala.—Franklin v; State ex. rel. 

Alabama State Milk Control JBoard, 

; 169 So. 295, 232 AlcL 687. 

K.T.—Muller Daisries v. Baldwin 
274 N.Y.S. 976, 242 App.Div. 296. 
7. Conn,—^tate v. Porter, 110 A. 69, 
94 Conn. 639. . 

a N-eb.—City of MitcheU v. West¬ 
ern Public'Service Co., 246 N.W. 
484, 124 Neb. 248, appeal dismissed 
Western Public Service Co. v. City 
of Mitchell. 63 S.Ct. 788, 289 XJ.S. 
709, 77 L^Ed. 1464. 

9. N.T.—^iPeople .ex reL Crane v. 
Hahlo, 127 N.B. 402, 228 N.Y. 809, 
affirmed Crane v. Hahlo, 42 S.Ct. 
214, 258 U.S. 142, 66 L.Ed. 514. 

S.a-^ennlngs v. Sawyer, 189 S.B. 
745, 182 S.C. 427. 

10. Ark.—^Town of Hbxie v, Gibson, 
245 S.W, 882, 155 Ark. 838. 

IX- La.—State ex reL Porterie v. 
Housing Authority of Now Or¬ 
leans, 182 Sa 725, .190 La. 710. 

IS- Fla.—Spaffbrd V, Brevard Coun¬ 
ty, 110 So, 451, 92 Fla. 617. 

12.5 Mo.—^tate ex rel. Lane v. Pan¬ 
key, 221 S.W.2d 195, 859 Mo, 118. 


la- Mich.—^Robinson v. People’s. 

Bank of Leslie ^58 N.W.-259, 266 
Mich. 178, 92 A.L.H. 1251. 

14. CaL—Rainey v, MicheL 67 P.2d 
982, 6 CaL2d 269, 106 AL.R. 148. 
Pla.—State v. Circuit Court for 
Eleventh Judicial Circuit, 186 So. 
866, 102 Fla. 112, modified on oth¬ 
er grounds 186 So. 870, 102 Fla 
122 . 

Qa.—Fite v. Henson, 122 SJEL 412,167 
Ga 679. , 

Neb.—Department of Banking v. 
Hedges, 286 N.W. 277, 186 Neb. 
882. 

S.C.—^Zimmerman v. Central Union 
Bank, 8 S.B.2d 869, 194 S.C 618, 

Znsolvenoy . . 

Ky.—Commonwealth’ V. Hargis Baxk 
& Trust Co., 26 S.W.2d 1046, 288 
Ky. 801. 

Mass.—^Lowell Co-op. Bank v. Co-op¬ 
erative Central. Bank, 191 NE. 921, 
287 Mass. 838—Cosmopolitan Trust 
. Co. V. , MitcheU, 136 N.E. 403, 242 
Mass. 95. ‘ 

Minn.—American State Bank v. 
Jones, 239 N.W. 144, 184 Minn. 
498, 78,A.L.R. 770. . . 

N.C.—^Independence Trust Co.' v. 

Keesler, 173 SJSL 58,’ 206 N.C 13. 
12 C. j. p 901 note 2ll. - 
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organization,^® to assess bank stock,^® to issue 
summary execution to enforce stockholders^ lia¬ 
bility,or to proceed on a bond given as a condi¬ 
tion to the bankas remaining open An administra¬ 
tive board may be empowered to pass on bank de¬ 
positors’ claims against a depositor’s guaranty 
fund.*^^ A banking commissioner may be authorized 
to control and supervise those in the business of 
making small loans.^® 

Building and loan associations, A banking com¬ 
missioner may be authorized to determine the right 
of a building and loan association to continue in 
business,21 and an auditor of public accounts may 
be authorized to appoint a receiver for an insolvent 
building and loan association.2i-5 

Fiscal management of government; audit and 
payment of claims. Statutes have been upheld 
which permit administrative officers to inspect and 
audit public offices,audit disbursements of public 
funds,2® pass on the reasonableness and correctness 
of claims,24 determine controversies with respect 
to claims,25 authorize the allowance of money from 
the public treasury or public funds,26 approve of 
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local bond issues, 2 ^ determine the liability of Ae 
state as to bonds guaranteed by the state,2® deter¬ 
mine the amount of public deposits in failed de¬ 
positaries,2^ compute the money due from counties 
to the state ,20 apportion indebtedness between old 
county and new county formed therefrom ,21 and 
determine the extent of liability of county treasurers 
under standards fixed by the legislature*22 

Health and eugenics. The legislature has power, 
in dealing with problems of public health, to make 
a determination of fact by a properly constituted 
health officer final and binding on the courts.® 2 A 
state health board may be empowered to authorize 
a city to discharge sewage into a stream; but such 
a permit cannot entitle the city to create or con¬ 
tinue a nuisance, or limit the power of a court to 
abate a nuisance.®^ A bovine tuberculosis statute 
has been held not invalid as conferring judicial 
powers on testing agents of the department of 
agriculture.®® Statutes empowering an executive 
board to exercise stated functions in connection 
with the sexual sterilization of particular types of 
persons have been held not invalid as conferring 
judicial power on such board.®® A statute provid- 


IS. Md.—Sorke v. Fidelity Trust 
Co., 96 A.2d .254. 202 Md. 178. 

Mich.—Attorney General v. Union 
Guardian Trust Ck>., 268 N,W, 86*6, 
278 Mich. S64. 

16L CaL—Bainey v, Michel, 57 P.2d 
932, 6 Cal.2d 259, 10^ A.L.R. 148. 

Mioh.—^McCasUn v. Albertson, 278 N. 
W. 802, 279 Mich. 650. 

Ohio.—^Baumgardner v. State ex reL 
Fulton, 192 K.;EB. 849, 48 Ohio 
App. 5. 

Or.—Hansen v. Harris, 28 P.2d 64'9, 
154 Or. 487. 

Wash.—Hanson v. Soderberg; 177 P. 
827, 105 Wash. 255. 

17- Qa.—Coffin Bros; ft Co. v. Ben¬ 
nett, 188 S.B. 670; 164 Ga. 850, af¬ 
firmed 48' S.Ct. 422, 277 U.a 29, 72 
IiwSd. 768. 

18. Tens.—Robertson V. Citizens* 
Ba^, of Watertown; 77 S.W.2d 62, 
168 Tenn. 280. 

19. Nrj>.H-standard OU Co. of In¬ 
diana V. BSngel 212 N.W. 822, 55 
NJl, 16$. 

ao- Ky.—Ravitz V. Steurele^* 77 S.W. 
2d 860, 257 Ky, 168. 

21. Tex.—Shaw v. Hinton, Civ.Appw, 
31 aw.2d 478. 

Compaaiy*g iuinve to oomply with 
law 

Tex.—Shaw v. Lione Qtar Biding: ft 
Iiban Aj88*n, 71 S.W.2d '868, 128 
Tex. 878. 

, Smmimry aunnlTneTife of permit to 

do business was authorized' by a 

statute spedfyiniT the powerii 'and 


duties of the banking commission- 
er. . 

Tex—Shaw v. Lone Star Building & 
LfOan As8*n, 71 S.W.2d 863, 128 
Tex 873. 

21.5 IlL—People ex reL Barrett v. 
X^gan County Building ft Loan 
Ass’n. 17. N.E.2d 4, 269 III 518. 

22. Miss.—State v. Board of Sup'rs 
of Grenada County, 105 So. 641, 141 
Miss. 70L 

j 23. Wls.—State ex reL Wisconsin 
Development Authority . v. Dam- 
mann, 280 NT.W. 698, 228 Wla 147. 
24w Miss.—Jackson County v. Se¬ 
ville, 95 So. 626, 181 Miss. 599. 

25- U.S.—Rlccomini v. U. S., C.C.A. 
Cal., 69 P.2d 480. 

26. Ind.—Gafill v. Bracken, 146 NT. 
M 109, 195 Ind. 551. 

Miss.—^Pearl River County v. Lacey 
Lumber Co., 86 So. 755, 124 Misa 
86 . 

% 

27. Ind.—State v. Leonard, 158 N.B. 
777, 198 Ind. 356—State v. EJvana 
150 N.B. 788; 197 Ind. 656—Van 
Hess V. Board of Com’rs of St. 
Joseph County, 129 N.B. 805, 190 
Ind. 347. 

Miss.—^Bacot V. Board of Sup’rs of 
. Hinds County, 86 So. 765, 124 Miss. 
28L 

28. Va-T-Stuart*s Bx*rs- v. Board of 
Sinking Fund Corners, 96 S.B. 239, 
123 Va. 224* 

29. Ind.-^toren v. Sexton, 200. N. 

H $51, 209 Ind. 589, 104 AX.R. 

1869. — I 


1*30. Ohio.—State ex reL Prospect 
Hospital V. Ferguson. 13 KJBl2d 
728, 133 Ohio St. 325. 

; 3L NT.M.—State v. Board of Com*rs 
of De Baca County, 182 P. 865, 25 
N.M. 388. 

32. Ohio.—State ex rel. Bolslnger v. 
Swing, 6 N.E.2d 999. 54 Ohio App. 
251. 

83. Wash.—State v. Superior Court 
for King County, 174 P. 979, 108 
Wash. 701—State v. Superior Court 
for King County. 174 P. 978, 108 
Wash. 409. 

Bxisteiioe of infeotioiis 
Wash.—State v. Superior Court for 
King County, 174 P. 979, 163 

Wash. 701—State v. Superior Court 
for King County, 174 P. 978, 108 
Wash. 409, 

3^ CaL—People v. City of Reedley, 
226 P. 408, 66 CaLApp. 409. 

Bight to enjoin, as limitation 
A statute providing that a dty 
may be enjoined from discharging 
sewage into any stream until a per¬ 
mit has first been obtained from the 
board does not limit the constitu¬ 
tional power of a court to abate nui¬ 
sances. 

CaL—People v. City of Reedley, 326 
P. 468, 66 CaLApp. 409. 

35. Iowa—Loftus V. Department of 
ALgriculture of Iowa. 282 N.W. 412, 
211 Iowa 566, appeal dismissed 51 
S.Ct. 647, 288 U.S. 809, 75 IjJML 
1427. 

88. Idaha—State v. Troutman, 399 
P. 668, 50 Idaho 673, 
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iag for the appointment o£ a receiver by hospital 
administrative authorities is not invalid as confer¬ 
ring judicial power.36.5 However, the legislature 
may not confer judicial power on a health 
board.3^-^® 

Highways. Boards and agencies regulating high¬ 
ways are not judicial tribunals and statutes 

giving an executive officer or body control over the 
construction,87 maintenance,^^ and use^® of public 
highways have been held valid as against an objec¬ 
tion that they conferred judicial power on such 
officer or body. 

Issuance and sale of corporate securities. Stat¬ 
utes have been held valid as against an objection 
that they confer judicial powers on an executive 
officer which authorize such an officer to exercise 
certain powers in regard to securities,including 
the power to make investigations^^ and findings of 
fact,^8 and, to that end, to require dealers in se- 


16 C.J.S. 

curities to furnish information^ 8 and submit to ex¬ 
amination^^ concerning alleged fraudulent practices 
as to, or sales of, worthless securities. However, a 
statute has been held invalid as attempting to confer 
judicial power which authorized a commission to 
declare void a sale of securities issued in violation 
of the act or sold in noncompliance with the per¬ 
mit, and to exercise arbitrary power in adopting a 

remedy.^® 

Licensing businesses or professions. The legis¬ 
lature may empower an administrative officer or 
board to issue licenses to engage in a particular 
business or profession,^® but may not empower such 
an officer to exercise judicial powers in connection 
with the granting of such licenses.^7 Statutes do 
not confer judicial powers on such officers or 
bodies which authorize them to determine whether 
applicants for such a license,^® or for a renewal 
thereof,^ 8 possess the qualifications prescribed by the 
legislature, or to determine whether the needs of a 


OiL—In re Main, 19 P.2d 153, 162 
OkL 65. 

3 ^ 0a.—DeJamette Hospital 

Authority of Albany, 23 S.B.2d 
Tie. 196 Ga. 189. 

30.10 Tann.—— Pharr v. Nashville, C. 
& at. L. Ry., 208 S.W.2dl 1018, 186 
Tenn. 164. 

30.16 W.Va.—State v. Huber, 40 S.B. 
2d 11, 129 W.Va. 198, 168 A.I-.R. 
808. 

37. Ill.—^Mitchell v. liowden, 123 N. 
m 566, 288 HI. 827. 

Ind.—Wright v. House, 121 N.B. 438, 
188 Ind. 247. 

38. Tnd. —Wright V. House, 121 NJD. 
48i8, 188 Ind. 247. 

33. Ind.—Wright v. House, 121 N.B. 
483, 188 Ind. 247. 

4a U.S.—Davis V. Securities and 
Exchange Commission, CCA.I11.. 
109 F.2d 6, certiorari denied 60 S. 
Ct 889, 809 U.S. 687, 84 LuEd. 
1030. 

CaL—^People v. Elseman, 248 P. 716, 
78 CaLApp. 223, error dismissed 
Elseman v« People of State of 
California, 47 S.Ct. 464, 278 U-S., 
668, 71 UEd. 828. j 

41 . N.T.—Dvinham v. Ottinger, 154 
N.B. 298, 243 N.T. 428, error dis¬ 
missed 48 S.Ct. 212, 276 U.S. 692, 
72 LJSd. 721. 

Statute held ooastitutional which 
empowered attorney general to in¬ 
vestigate fraudulent practices re¬ 
specting securities. 

N.T.—In re Kenney, 222 N.T.S. 552, 
129 Miso. 708. 

48. N.H.—Karamanou v. H. . T. 
Greene Co., 124 A 873, 80 N.H. 
420. 

43. U.S.—-Penfleld Co. of California 
T. Securities and Exchange Com¬ 


mission, C.CtA.Cal., 148 P.2d 746, 
154 ALuR. 1027. certiorari denied 
65 S.Ct 121, 323 U.S. 768, 89 Ij.Bd. 
614, followed in 146 P.2d 233. 

N.Y.—^People v. Clenner. 289 N.T.S. 
1069, 159 Misc. 860—^In re Mac- 
Namara, 218 N.T.S. 57. 128 Misc. 
84, affirmed 218 N.T.S. 811, 218 
App.Dlv. 822. 

44. N.Y,—^Dunham v. Ottinger, 164 
N.B, 298, 248 N.T. 423, error dis¬ 
missed 48 S.Ct. 212, 276 U.S. 692. 

72 KEd. 72L 

People V. ‘ Clenner, 289 N.T.S. 
1069, 169 Misc. 860—^In re Mac- 
Namarai 218 N.T.S. 67, 128 Misc. 
84, affirmed 218 N.T.S. 811, 218 
App.Div* 822. 

45. Wia—Klein v. Barry, 196 N.W. 
467, 182 Wis. 265. 

46. HL—Gadlin v. Auditor of Pub¬ 
lic Accounts, 110 N.B.2d 234, 414 
HL 89. 

Minn.—State v. State Securities 
Commission, 176 N.W. 769, 146 
Minn. 221. 

12 CJ. p 902 note 84. 

Bankiiig 

Minn,—State v. State Securities 
Commlssioz^ 176 N.W. 769, 146 
Minn. 221. 

Bistributioa of motor faelg 
IlL—People ex r^ Rice v. Wilson 
Oil Co., 4 .N.E.2d 847, 864 HL 406, 
107 AD.R. 1500. 

Sale of eoouomfo poisons 

CaL—Gregory v. Hecke, 288 P. 787, 

73 CalApp. 268. 

47. Conn.—State v. Kievman, 166 A 
601, 116 Conn. 468, 88 AKR. 962. 

Motor vehicle Junk business 

A .commissioner charged with 
granting licenses, to engage in the 
motor vehicle Junk business cannot 
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be empowered to determine whether 
vehicles displayed are fit for reeon- 
ditioning, or whether the sum of 
parts or material is eciual in bulk to 
two or more motor vehicles. 

Conn.—State v. Kievman, 166 A 601, 
116 Conn. 468, 88 ALuR. 962. 

4a 111.—Elliott V. University of Il¬ 
linois, 6 N.E.2d 647, 366 HL 338, 
certiorari denied 68 S.Ct 11, 302 
U.a 692, 82 Lf.Ed. 634. rehearing 
denied 58 S.Ct 138, 302 U.S. 774, 
82 H.Ed. 600. 

Minn.—State v. Graves, 207 N.W. 660, 
166 Minn. 496—State v. Graves, 201 
N.W. 938, 161 Minn, 42.2, error dis¬ 
missed Graves v. State, 46 S,Ct 
386, 270 U.S. 669, 70 KEd. 790. 

R.I.—State V. Conragan, 192 A 762, 
58 R.L 318. 

Utah.—State v. Waldram, 231 P. 481, 
64 Utah 406. 

Ctood moral oharaoter 
HL—^People v. Flaningam, 179 NJS. 
828, 347 HL 328. 

Partienlar oooupatioa 

(1) Public accountants. 

HI.—Elliott v. University of Hlinois, 
6 N.E.2d 647, 366 HL 338, oerUorari 
denied 68 S.Ct 11, 302 U.S. 692, 82 
Ii.Ed. 684, rehearing denied 68 S. 
Ct 183, 802 U.a 774, 82 KEd. 600. 

(2) Teaching. 

Ill.—^People V. Flaningam, 179 NJB. 
828. 347 IlL 828. 

(8) Chiropractics. 

Utah,—State v. Waldram, 231 P. 431, 
64 Utah 406. 

49. R.I.—State v. Coxiragan, 192 A 
752, ^8 R.L 313. 

Beauty culture schools. 

R.I,—state ir. Coxiragan, 192 A 762, 
58 R.L 818.;. 
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community warrant the issuance of a license,^^-5 or 
to determine the amount of a bond to be given.^® 
Also, such officers or bodies may be empowered to 
revoke or suspend a license for a cause prescribed 
by law.51 

Motor vehicles. The legislature may empower 
an executive officer to revoke or suspend operators' 
licenses on a finding of particular facts,but it has 
been held that he cannot be authorized to revoke 
a license on the ground only that the driver has 
been involved in a fatal accident.53 A commission¬ 
er of motor vehicles may be authorized to revoke a 
license granted to a transferee on it not appearing 
to his satisfaction that the transfer from an au¬ 
tomobile judgment debtor was a bona fide sale,54 
and a public utilities commission may be given au- 
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thority to make regulations for the use of high¬ 
ways by persons operating their own motor vehicles 
for the transportation of their own property.®^ 

Public utilities. Statutes have been sustained as 
not an encroachment on the judiciary which au¬ 
thorize executive or administrative boards or com¬ 
missions to regulate and supervise specified public 
utilities or corporations engaged in the public serv- 
ice,55 as, for example, where they are empowered 
to regulate railroad crossings,® 7 or railroad ditches 
and culverts,®® or investigate the cost of tracks,®® 
or determine the manner in which an electric line 
shall be built so as not to interfere with telephone 
service,®® to approve or disapprove of a transfer of 
a franchise,®^ to regulate the amount of a licensee's 


49.5 HI.—Gadlin v. Auditor of Pub¬ 
lic Accounts, 110 N.E.2d 234, 414 
111. 89. 

50. Ill.—People ex rel. Rice v. Wil¬ 
son Oil Co., 4 N.R2d 847, S64 IlL 
406, 107 A.L.R. 1500. 

Bond to distxibnte motor fuels 
Ill.—^People ex rel. Rice v. Wilson 
Oil Co., 4 N.E.2d 847, 364 Ill 406, 
107 A.LI.R. 1500. 

51. U.S.—Panteleo v. Brown, D.C. 
N.Y., 68 P.Supp. 209—^Perkins v. 
Brown, D.CGa., 63 P.Supp. 176— 
Ritholz V. Indiana State Board of 
Resrlstration and Examination in 
Optometry, D.CInd., 45 P.Supp. 423. 

Cal.—^Laisne v. State Board of Op¬ 
tometry, 123 P.2d 467, 19 Cal.2d 831 
—Suckow V. Board of Medical 
Examiners of Cal., 187 P. 966, 182 
Cal. 247. 

Gregory v. Hecke, 238 P. 787, 73 
Cal.App. 268. 

Pla.—State ex rel. Hoffman v. Vo- 
celle, 31 So.2d 62, 169 Pla. 88— 
Knott V. State ex rel. Hanks, 192 
So. 472, 140 Pla. 713. 

HI.—^Department of Finance v. Gan- 
dolfl, 30 N.E.2d 737, 375 Ill. 237— 
People ex rel. Rice v. Wilson Oil 
Co., 4 N.E.2d 847, 364 Ill. 406, 107 
ALi.R. 1600. 

Ky.—^Reeves v. Simons, 160 S.W.2d 
149, 289 Ky. 793. 

12 C.J. p 901 note 28. 

Professional misconduct 

Cal.—^Lanterman v. Anderson, 172 P. 

626, 36 Cal.App. 472. 

PartiotOar occupation 
(1) Broker. 

Cal.—Brecheen v. RUey, 200 P. 1042, 
187 Cal. 121. 

<2> Dealer in foreign exchanga 
HL—^Italia America Shipping Corpo¬ 
ration V. Nelson. 164 NJB2. 198, 828 
HL -427. 

(3) Physician. 

Cal^—Lanterman v. Anderson, 172 P. 

626, 36 Cal.App. 472. 

12 C.J. p 902 note 84, 


<4) Distribution of motor fuels. 

111.—^People ex rel. Rice v. Wilson 
Oil Co., 4 N.E.2d 847, 364 Ill. 406, 
107 A.L.R. 1500. 

(5) Sale of economic poisons. 

Cal.—Gregory v. Hecke, 238 P. 787, 
73 Cal.App. 268. 

52. Cal.—^Keck v, Superior Court, In 
and for Los Angeles County, 293 
P. 128, 109 Cal.App. 251. 

Neb.—Hadden v. Aitken, 55 N.W.2d 
620, 156 Neb. 215, 35 A.L.R.2d 1003. 

Pa.—Commonwealth v. Punk, 186 Au 
65, 323 Pa. 390. 

Appeal of Klepeis, 20 Leh.IfcX 
69. 

Wis.—State v. Stehlek, 56 N.W.2d 
514, 262 Wis. 642. 

53. Pa.—Commonwealth v. Bates, 17 
Pa.Dist. & Co.R. 626. 

54. N.J.—Garford Trucking v. Hoff¬ 
man, 177 A. 882, 114 NJ'.Law 622. 

55. Colo.—^Public Utilities Commis¬ 
sion V. Manley, 60 P.2d 913, 99 
Colo. 153. 

56. XJ.S.—Liberty Highway Co. v. 
Michigan Public Utilities Commis¬ 
sion, D.C.Mich., 294 P. 703. 

Ark.—City of Port Smith v. Depart¬ 
ment of Public Utilities, 113 S.W. 
2d 100, 195 Ark. 513. 

Pla.—Florida Motor Lines v. Rail¬ 
road Com'rs, 129 So. 876, 100 Fla. 
538. 

Ind.—Winfield v. Public Service 
Commission of Indiana, 118 N.E. 
631, 187 Ind. 53. 

Minn.—State v. Pour Lakes Tele¬ 
phone Co., 169 N.W. 480, 141 Minn. 
124. 

Mo.—State ex rel. and to Use of Cir- 
ese V. Ridge, 188 S.W.2d 1012, 345 
Mo. 1096. 

N.D.—State v. MUhollan, 195 N.W. 
292, 60 N.D. 184. 

Tex.—Corzellus v. Harrell, 186 S.W. 
2d 961, 143 Tex. 509. 

Wattenburger v. Railroad Com- 
inission of Tex., Civ.App., 281 S. 
W.2d 924, refused no reversible 
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error—City of Denison v. Munici¬ 
pal Gas Co., Civ.App., 257 S.W. 
616, affirmed 3 S.W.2d 794, 117 Tex. 
291. 

W.Va.—State v. Huber, 40 S.B.2d 11, 
129 W.Va. 198, 168 A.L.R. 808. 

Wis.—Chicago, B. & Q. R. Co. v. 
Railroad Commission of Wiscon¬ 
sin, 226 N.W. 286, 199 WiS. 342. 
Gas companies 

Tex.—City of Denison v. Municipal 
Gas Co., Civ.App., 257 S.W. 616, 
affirmed 8 S.W.2d 794, 117 Tex. 291. 
Motor vehiole carriers 
U.S.—^Liberty Highway Co. v. Michi¬ 
gan Public Utilities Commission. 
D.aMich.. 294 P. 708. 

Pla.—^Florida Motor Lines v. Rail¬ 
road Comers, 129 So. 876, 100 Fla. 
538. 

Vt.—^In re James, 132 A- 40, 99 Vt. 
265. 

Bailroads 

Colo.—Pirie v. Public Utilities Com¬ 
mission, 209 P. 640, 72 Colo. 65— 
People V. Colorado Title & Trust 
Co., 178 P. 6, 65 Colo. 472. 
Telephone oompasiies 
Ark.—City of Port Smith v. Depart¬ 
ment of Public UtiliUes, 113 S.W. 
2d 100, 195 Ark. 513. 

Minn.—State v. Pour Lakes Tele¬ 
phone Co., 169 N.W. 480, 141 Minn. 
124. 

57. N.J.—^Erie R. Co. v. Board of 
Public Utility Corners, 153 A 268, 
107 N.J.Law 409, affirmed 160 A 
637, 109 N.J.Law 264. 

58. Wis.—Chicago, B. & Q. R. Co. v. 
Railroad Commission of Wiscon¬ 
sin, 226 N.W. 286, 199 Wis. 342. 

59. Wis.—Chicago St N. W. Ry. Co. 
V, Wisconsin Zinc Co., 179 N.W, 
688, 17^ Wis. 407. 

60. Mo.—^Public Service Commission 
V. Kansas City Power db Light Co., 
81 S.W.2d 67, 826 Mo. 1217. 

61. N.J.—Century Transit Co. v. - 
Public Service Co-ordinatdd Trana- 

^ port, 176 A 719, 117 N.J.EkL 520. 
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bond,®2 to regulate the cessation of operation and 
dismantlement,to submit a plan for railroad re¬ 
organization to stockholders and creditors,®^ to fix 
allowances for expenses of a railroad’s reorganiza¬ 
tion proceedings,^^*5 to hear applications for in¬ 
creases or decreases in rates,to determine that 
rates are unjust, unreasonable or confiscatory, 
and to make orders fixing rates®® or services,®'^ or to 
sue in equity to compel a utility to account for and 
refund moneys exacted in violation of a rule or rate 
prescribed.®® Such a commission is not to be re¬ 
garded as a court®® or given judicial powers,®®-® 
and it has been held that its findings cannot be made 
conclusive of the facts therein stated.^® In some 
jurisdictions it is held that the commission may 
be authorized to determine the validity of a shipper’s 
claim for overcharges and to order reparation or to 
issue a reparation certificate, such order or certifi¬ 
cate being prima facie evidence of the facts stated 
therein,or to certify its findings to a court,but, 
in other jurisdictions, a statute has been held void 
which authorizes such a finding, even though the 
finding is merely prima facie evidence.73 It has 
been held that the legislature cannot require a su¬ 
preme court originally to review orders of a board 
of railroad commissioners and make such actions 
the only means of reviewing such orders.^^ 

PorolLMt at execution sale 

Statute requiring commissioners* 
approval as prerequisite to right to 
operate under bus franchise pur¬ 
chased at execution sale did not de¬ 
prive chancery court of jurisdiction 
to pass on validity of sale.' 

N'.J.—Century Transit Co. v. Public 
Service Co-ordinated Transport, 176 
A. 71$, .117 N.J.Eq. 620. 

62. Mont—State v. Johnson, 243 F. 

1073, 75 Mont 240. 

63. Colo.—Plrie V. .Public Utilities 
Commission, 209 P. 640, 72 Colo. 

66—^People v. Colorado Title & 

Trust Co., 178 P. 6, 66 Colo. 472. 

64. tr.S.—re New York, N. EL & 

H. R. Co., D.C.Conn., 16 P.Supp. 

604. . . 

64.5 U.S.—Reconstruction Finance 
Corporation v. Bankers Trust Co., 

Mo., 63 S.Ct 616, 318 U.S. 163, 87 
L.JSA 680. 

66. Ind.—VTindelfd r. Public Service' 

Commissl(m of Indiana, 118 N.B. 

631, 187 Ind. 6$: 

65-6 Utah.—^Mountain States TeL & 

TeL Co. V. Public Service Com¬ 
mission,.,. 165 P.2d 184, 107 Utah 
602, rehearing denied 158 P,2d $35. 

107 Ut^ 630. 

65. Axk.—City of Port Smith v. De- 
par^ent .of Public Utilities, 113 

XQQ* 1$6 Ark. 618.- : 
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Punishment for contempt. The legislature eannot 
confer on administrative officers or boards power 
to punish for contempt’® or to abridge the power of 
courts to punish therefor.’* 

Schools and school districts. A state school of- 
! ficial may be empowered to -hear appeals by per¬ 
sons allegedly aggrieved by the management of 
schools by local officials,” or it may be made his 
duty to require and provide educational facilities 
for all children residing in a school district.’* A 
local board of education may be empowered to de¬ 
termine local controversies in the administration 
of the school law,’* although it has been held that 
a determination by a county board of a conteoversy 
between a parent and a township board as to the 
right of the parent to compensation for the trans¬ 
portation of his children to school and an order for 
payment therefor is' an invalid exercise of judicial 
power.** A statute designating the duties and au¬ 
thority of a stkte board of education has been sus¬ 
tained as not an unlawful delegation of judicial 
powers.**-® The grant to the trustees of ^ools of 
the power to change boundary lines of school dis¬ 
tricts when-based on a proper petition, with pro¬ 
vision for an appeal to be had where there is not a 

73. Mo.—State -ex reL and -to Use 

of Missouri Pac. R. Co. v. Public 
Service Commission, 25$ S.WI 445, 
803 Mo. 212. - 

74. S.D.—Chicago, M., St P. & P. R, 
Co. y. Board of Railroad Com*rs 
of South Dakota, 266 N.W. 660, 64 
S.D. 297. 

76- Colo.—^People V. Swena, 296 P. 

271, 88 Colo. 337. 

12 C.J. p 900 npte 25 [d]. , 

76. State v., Shumaker, 164 N. 

B. 408, 200 Ind., 716, 68 A.L.R. 218. 

77. N.T;—Board of Education of 
City of Oneida v: Tuttle, 211 N.T. 

S. 413, 126 Misc. 230. 

78. Mich.—Child Welfare Soc. of 
Flint v.^ Kennedy School Dlst, 189 
N.W. 1002, 220 Mich. 290. 

TO. Qa.—Liott V. . Board of Educa¬ 
tion of Hall County, 139.S.B. 722, 

, 164 Ga. 868. . - - - 

S.C.—Willow Consol. High School 
Dist V. Union School Dist No. 46 
of Orangeburg County, 68 S.H2d 
729, 216 S.C. 445. 

5CK Ohio.—^Board of Education' of 
Center Township. Rural School Dis- 
Wct V. Auditor, Treasurer, Coimty. 
Board of Education of Williams 
County, 28 Ohio Nr.P.jcir.S., 83. 

80.6 N.M.—^McCormick Board of 

Ed. of Hobbs Municipal S<^ool 
Dist No. 16, 274 P,9a-299. 63 NJd. 
648* 


Mo.—^Missouri Southern R. Co. v. 
Public Service Commission, 214 S. 
W. 379, 279 Mo. 484. 

Tex.—City of Denison v. Municipal 
Gas Co., Civ.APp., 267 S.W. 616, 
affirmed 3 S.W.2d 794, 117 Tex. 291. 
10 C.J. p 410 notes 40, 41—12 C.J. p 
810 note 97, p 902 note 34 [b], 

67. Ark.—City of Fort Smith v. De¬ 
partment of Public Utilities, 113 
S.W,2d 100. 195 Ark. 613. 

ea Fla.—^Florida East Coast Ry. Co. 

V. State, 82 So. 136, 77 Fla. 671. 

68. S.D,—Chicago, M., St P. & P. 

R. Co. V. Board of Railroad Corners 
of South Dakota, 266 N.W. 660, 64 

S. D. 297. 

Tenn.—^In. re Ciunberland Power Oo., 
249 S.W. 318, 147 Tenn. 604. 

69.6 Mo.—Smith V. Thompson, 137 
S.W.2d 981, 234 Mo.App. 1151.. 

7a Mo,—State ex’ rel. Columbia 
Telephone Co. v. Atkinson, 196 S. 

W. 741, 271 Mp. 28. 

71. Ind.—American Foxmdry Co. v, 
Chicago, L & D. Ity. Col, 178 N.B. 
295, 100 ^d.App. 111. 

Kan.—^tate v* .public Service Com¬ 
mission of Kansas, 11 P.2d 999, 
135 Kan, 491. 

NlJ.—Plainfield Union, Water Co. v. 
Boani. of Public Utility Com'rs, 186 
A. 692, 117 N.J.LaW’ 18., 

72... Ohio.—Cleveland, a, a ^ St Lu 
By.- Co,, y. Mills Bros., 128 NJBL 
81,101C»iioSt.l7$,-. , . _ 
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concurrence of the trustees, is not an unconstitution¬ 
al grant of judicial power.SO-i® 

Taxation. Among other statutes which have been 
upheld as against the contention that they confer 
judicial power on executive officers are statutes 
providing for the appointment of deputy county 
assessors by state tax commissions,taxation of 
moneys and credits,*^ approval or reduction of mu¬ 
nicipal tax levies,review on appeal of an order 
of an administrative county board of equaliza¬ 
tion,^^-® computation of taxes on privately owned 
pipe lines,determination of taxable income of 
corporation concealing real income,®® the ordering 
or making of a reassessment,®® the refunding of 
erroneous pa3mients by taxpayers,®^ the striking of 
lands, the sales of which are void, from the list 
of lands sold for delinquent taxes,®^-® substitution 
of lost tax records by adjusters,®® issuance and 
service of tax warrants,®® reviving suits for unpaid 
taxes,®® forfeiture and sale of vehicles containing 
liquor concealed to evade revenue act,®i and the 
assessment and collection of liability at law or in 
equity of a transferee of a taxpayer’s property.®® 
So, too, a statute authorizing a tax supervisor to 
nominate an appraiser, to be appointed by the court 
has been uphdd as not conferring judicial power 
on an executive officer.®®*® Findings of taxing au¬ 
thorities as to the value of taxable property may be 
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made final and conclusive so long as the authorities 
act in good faith within their jurisdiction and ob¬ 
serve statutory requirements.®® Where the consti¬ 
tution so provides, a commission may be empowered 
to assess taxes and penalties for violation of tax 
statutes.®^ A sales tax law which confers judicial 
powers on a commission of finance with respect to 
collection of taxes and penalties is invalid;®® and 
the legislature cannot grant the judicial power of 
a court to a board established for fixing values of 
property for taxation and the making of assess¬ 
ments.®®-® 

Unfair competition. Statutes are not invalid as 
conferring judicial power on an administrative com¬ 
mission which empower such a commission to as¬ 
certain the methods of competition used by a trader, 
and to determine, subject to review by the courts, 
whether such methods are unfair within the mean¬ 
ing of a statute, and if so, to order the trader to 
cease and desist.®® Similarly, an act of congress 
empowering the president to exclude commodities 
from the country, on the recommendation of the 
tariff commission, where unfair competition and 
acts in importation are found, has been held not 
invalid as conferring judicial powers upon the pres¬ 
ident.®^ 

Water. Statutes have been upheld which create 
a state board of water commissioners,®® which regu- 


80.10 Ill.—People ex reL Board of 
Education of La Prairie Commun¬ 
ity High School Dlst No. 10 v. 
Board of Education of Bowen 
Community B[igh School Diet. No. 
804, 48 N.E.2d 1012, 880 IlL 81L 

81. Cola—Board of Corners ot Wa^- 
ington County v. Davis, 80 P.2d 
266, 94 Colo. 330. 

82. Mont.—^Merchants’ Nat. Bank of 
Glendive v. Dawson County, 19 P. 
2d 892, 98 Mont 810—^Bank of 
Miles City v. Custer County, 19 P. 
2d 885, 98 Mont 291. 

83. Ind.—Dunn v. City of Indian¬ 
apolis, 196 N.E. 528, 698, 208 Ind. 
680. 

83.5 Idako.—Utali OU Refining Co. V. 
Hendrix, 242 P.2d 124, 72 Idaho 
407. 

a 4 . U.S.—Motter v. Derby Oil Co., 
C.aA.Kan., 16 F.2d 717, certiorari 
denied Motter v. Derby Oil Co., 47 
S.Ct 477, 278 U.S. 762, 71 L.Bd. 
879. 

85. U.S.—Buldk Motor Co. v. City 
of * Milwaukee,-Wis.; C.C.A.Wis., 48 
F.2d 801, certiorari denied 52 S.Ct 
84, 284 U.S. 656, 75 LJBd. 656. 

88. ni.— Heidenway V. Harding, 168 
N.E. 630, 886 IlL 606. 

Wash.—State ex reL King County v. 


Tax Commission of State of Wash¬ 
ington, 24 P.2d 1094, 174 Wash. 836. 

87. Ind.—Gafill v. Bracken, 146 N. 
E. 109, 195 Ind. 551. 

Miss.—^Pearl River County v, Lacey 
Lumber Co., 86 So. 755, 124 Miss. 
85. 

87.5 Miss.—State v; Southern Pine 
Co., 38 So.2d 442, 205 Miss. 80. 

88. Ala.—^Miller-Brent Lumber Co. 
V. State, 97 So. 97, 210 Ala. 30. 

88. Conn.—Wilcox v. Town of Madi¬ 
son, 137 A. 742, 106 Conn. 223, er¬ 
ror dismissed vrilcox v. Munger, 48 
S.Ct 337, 276 U.S. 606, 72 LEd. 
728. 

90. Miss.—State, for Use of Robert¬ 
son V. Miller, 109 So. 900, 144 Misa 
614, reversed on other grounds. 
State of Mississippi, for Use of 
Robertson v. Miller, 48 S.Ct 266, 
276 U.S. 174, 72 L.Bd. 517. 

9L U.S.—Pishum v. Jackson, D.C 
Tex., 65 F.2d 984. 

99. U.S.—Phillips V. Commissioner 
of Internal Revenue, C.C.A., 51 S. 
Ct 608, 283 U,S. 589, 75 L.Ed. 1289. 

Aiexemder v.. Mid-Continental 
Petroleuui Corporation,. C.CA.OkL, 
51 P.2d 735—Owensboro Ditcher & 
Grader Co. v. Lucas, D.CKy., 18 P. 
2d 798, appeal dismissed, C.C.A.,. 
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Lucas V. Owensboro Ditcher & 
Grader Co., 22 P.2d 1015, 

92.5 Wash.—Griffiths v. State, 183 
P.2d 821, 28 Wash.2d 498. 

93. N.C.—^Belk’s Dept Store v. Guil¬ 
ford County. 23 S.R2d 897. 222 N.O 
441. 

Tenn.—W. J. Savage Oa v. City of 
KnoxviUe, 72 S.W.2d 1057, 167 

Tenn. 642. 

94. Ala.—State Tax Commission v. 
Stanley, 173 So. 609, 234 Ala. 66. 

95. Idaho.—Johnson v. Diefendorf, 
57 P.2d 1068, 56 Idaho 620. 

95.5 Ky.—^McCracken Fiscal Court 
V. McFadden, 122 S.W.2d 761, 275 
Kiy. 819. 

90. U.S.^—National Harness Mfrs* 
Assoa V. Federal Trade Commn., 
C.CA.Ohio, 268 F. 705—Sears, Roe¬ 
buck & Co. V. Federal Trade Com¬ 
mission, 111., 258 F. 307, 169 CCA. 
323, 6 A.L.R. 358. 

97. U.S.—In re Northern Pigment 
Co., Cuat & Pat App., 71 F.2d 447. 

98. CaL—Department of Public 
Works of California, Division of 
Water Rights, v. Superior Court In 
and for Siskiyou County, 239 P. 
1076, 197 Cal. 215. 

Tex.—Burgess v. American Rio 
Grande Iiand & Irrigation Co., Civ., 
App., 296 S.W. 649. 
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late the use, development, diversion and appropria¬ 
tion of water for beneficial and public purposes, 
or which empower water commissioners to issue 
permits for the appropriation of water^^ or to deter¬ 
mine the relative rights of claimants of water pre¬ 
liminary or subject to a final review by the courts,^ 
and which authorize a judgment by the court on 
such determination where no objection is made by 
a claimant^ So, a hydraulic engineer may be given 
authority to issue or enforce an order that water 
shall not be taken in excess of that fixed by an 
approved agreement,^ and such an engineer may be 
authorized to ascertain and determine the prac¬ 
ticability and utility of a storage project.^ How¬ 
ever, the power to adjudicate vested water rights 
is a judicial power which cannot be vested in a 
water commissioner or board,^ even though the stat¬ 
ute provides that a dissatisfied person may appeal 
to a court for a trial de novo, or that nothing in the 
statute shall affect, impair, or destroy vested rights.® 
A water board caimot be empowered to determine 
whether land and riparian water rights have been 
condemned as provided by law, or whether the 
board's records are validJ Statutes empowering 

983 Kan.—State ex reL Btnery v. 

Knapp. 207 P.2d 440, 167 Kan. 546. 

Neb.—Nebraska Mid-State Beclama- 
tlon Dlst V. Hall County, 41 N.W. 

2d 397, 152 Neb. 410. 

99. Tex,—^Motl v. Boyd, 286 S.W. 

458, 116 Tex. 82. 

1. U.S.—^Bergman v. Kearney, B.C, 

Nev., 241 F. 884. 

Ariz.—Stuart v. Norviel, 226 P. 908, 

26 Ariz. 493. 

Cal.—Fleming v. Bennett, 116 P.2d 
442, 18 CaL2d 518. 

Wood V. Pendola, 35 P.2d 526, 

1 CaLApp.2d 435. 

Idaho.—^Twin Palls Canal Co. v. 

Huff. 76 P.2d 923, 68 Idaho 687. 

Nev.—^Pitt V. Scrugham, 196 P. 1101, 

44 Nev. 418—Vineyard Land & 

Stock Co. V. District Court of 
Fourth Judicial Dlst. of Nevada 
in and for Elko County, 171 P. 

166, 42 Nev. 1. 

Pendency of action before court 
Where a court may reguire the 
commissioner to make an administra¬ 
tive determination of the relative 
rights of water claimants who have 
commenced an action In court, the 
pendency of such action does not 
furnish grounds for enjoining the 
commissioner from making such a 
determination. 

Nev.—Pitt V, Scrugham, 195 P. 1161, 

44 Nev. 418. 

]^wer in case of objections 
A statute is not invalid which em¬ 
powers the commissioner, in case 
objections are taken to jMs findings 
or determination, to inguire ^to all 


a board to cancel water appropriations have vari¬ 
ously been held valid® and invalid,® and a statute 
authorizing a water board to permit a change in 
the use of appropriated waters has been held not to 
confer judicial power.®-® A statute authorizing a 
water board to grant rights to flood state lands 
for a public use does not violate a constitutional 
provision making questions of public use judicial 
questions.^® A provision authorizing a court in an 
action involving conflicting water rights to refer 
the matter to the water commission for investiga¬ 
tion of, and report on, the physical facts involved, 
and making such report prima facie evidence of 
the facts found therein, does not violate the con¬ 
stitutional requirement as to separation of the ex¬ 
ecutive and judicial branches of the government^®*® 

Workmen's compensation acts. By the great 
weight of authority, the creation by the compensa¬ 
tion acts of boards or commissions having authority 
to pass on claims for injuries, find facts, and make 
awards does not constitute an unwarranted delega¬ 
tion of judicial powers or the unwarranted crea¬ 
tion of a judicial tribunal, or court,^i but the legis- 

ty Water Improvement Dlst No. 2. 
ClvJlpp., 261 S.W. 542. 

8> Neb.—^Dawson County Irr. Co. v. 
McMullen, 231 N.W. 840, 120 Neb. 
246. 

9. Tex.—^Fairbanks v. Hidalgo Coun¬ 

ty Water Improvement Dlst No. 2, 
CivA.pp., 261 S.W. 542, . 

9.5 Tex.-r-Clark v. Briscoe Irr. Co., 
ClvAtpp., 200 S.W.2d 674. 

10. Wash.—State v. Superior Court 
for Mason County, 169 P. 994, 99 
Wash. 496, rehearing denied State 
V. Superior Court of Washington 
for Mason Coirnty, 178 P* 19, 102 
Wash. 291. . 

.10.5 Cal.—City of Pasadena v. City 
of Alhambra, 207 P.2d 17, 83 Cal. 
2d 908, followed In 207 P.2d 46, 33 
Cal.2d 956, certiorari denied, Cali- 
fomia-Michigan Land & Water Co. 

V. City of Pasadena, 70 S.Ct 671, 
339 U.S. 937, 94 L.Ed. 1364—Flem¬ 
ing V. Bennett 116 P.2d 442, 18 
Cal.2d. 618. ■ 

IL U.S.—Crowell v. Benson, Ala., 62 
S.Ct 286, 285 U.S. 22, 76 L.Ed. 698. 

Salvatore v. Locke, C.C.A.N.T., 

73 F.2d 1012—rObrecht-Lynch Cor¬ 
poration V. Clark, D.CMd., 30 F.2d 
144. 

D.C.—Gudmtmdson v. Cardlllo, 126 
. F.2d 621, 76 U.S.App.D.a 230. 

Missi—Walters V. Blackledge, 71 So. 

2d 433. . 

Mo.—Liechty v. Kansas City Bridge 
Co., 162 S.W.2d 276. 

N.C.—^Baxter v. W. H,' Arthur Co., 4 
S.E.2d 621, 216 N.a 276, 


the facts and to apply the law there¬ 
to in order to determine what his 
official conduct shall be. 

Nev.—Humboldt Land & Cattle Co. v. 
District Court of Sixth Judicial 
Dlst, 224 P. 612, 47 Nev. 396. 

2. Utah.—IBden Irr. Co. v. District 
Court of Weber County, 211 P. 957, 
61 Utah 108. 

3. Wash.—West Bide Irrigating Co. 
V. Chase, 196 P. 666, 115 Wash. 146, 
error dismissed 43 S.Ct 91, 260 U. 
S. 699, 67 L.Bd, 470. 

4. CaL—Tarpey v. McClure, 218 P. 
983, 190 CaL 593. 

5. Nev.—Pitt V. Scrugham, 195 P. 
1101, 44 Nev. 418. 

Tex.—Board of Water Engineers v. 

1 McKnlght, 229 S.W. 301, 111 Tex. 
82. 

12 C.J. p 900 note 25, p 802 note 33 
Cc]. 

Oonstruotloii of water permit 

The recitation, in a permit to build 
a dam, of a grant of the public wa¬ 
ters of the state, cannot be con¬ 
strued as the grant of any interest 
that could be asserted against ripar¬ 
ian rights, which cannot be divested 
by any governmental department 
‘without due process of law. 

Tex.—Humphreys-Mexia Oil Co. v. 
Arsenaux, Civ.App., 244 S.W. 280, 
affirmed 297 S.W. 225, 116 Tex. 603, 
63 A.L,R. 1147. 

0. -Tex.—Board of Water Engineers 
*v. McKnight, 229 S.W. SOI, 111. 
Tex. 82. 

7s Tex.—Fairbanks v. BUdalgo Coun- 
880 
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lature cannot confer on such a board or commis¬ 
sion jurisdiction over a matter which is exclusively 
vested in the courts.l^ Notwithstanding a consti¬ 
tutional provision vesting the judicial power in spe¬ 
cific courts, the legislature may be given power, 
as has been done in some jurisdictions by a consti¬ 
tutional amendment, to vest a board or commission 
created under a compensation act with judicial pow- 
ers.^^ In such a case the authority of the legisla¬ 
ture is, of course, measured by the terms of the 
amendment A statute creating a state board to 
establish a state insurance fund from premiums 
paid by employers and employees has been held not 
invalid as a delegation of judicial powers,*!® as has 
a statute granting a workmen’s compensation bureau 
power to classify employment and prescribe rates.!® 
A provision that acceptance of the act is condu- 
sivdy presumed, unless election not to accept is sig¬ 
nified, does not intrude on the judicial field.!^ A 
provision in an elective act for the formation of a 
committee of arbitration in case of disputed claims, 
the decision of which is reviewable by the industrial 
commissioner, and on which a decree is rendered 
by the district court, has been sustained as against 
a contention that it is an improper delegation of 
judicial power and a denial of a judicial hearing.!® 
Limitations on the right or extent of appeal to the 
courts from awards by boards and commissions 
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have been generally sustained.*!® The fact that a 
right of appeal from an administrative board is 
not granted does not constitute an encroachment on 
the judiciary where the right of review by certiorari 
remains open.^o Provisions making the award or 
findings of the board or commission conclusive on 
appeal as to questions of fact have been sustained 
as not invalidly delegating judicial powers.®! How¬ 
ever, the parties cannot be deprived of the right to 
have a court review of the action of the board to 
the extent of determining whether it has acted 
illegally or without jurisdiction,®® and the fact that 
the statutory procedure provided for such appeals 
is peculiar to the act does not render the procedure 
invalid.®® Accordingly, a statute restricting the 
jury, on appeal from a decision by a commission, 
to review of the evidence produced before the com¬ 
mission has been held valid.®^ 

Miscellaneous. Among statutes relating to sub¬ 
ject matters other than those hereinbefore specifi¬ 
cally treated, which have been sustained as against 
the contention that they constitute an unwarranted 
conferring of judicial power on executive officers^ 
may be mentioned statutes authorizing adjustment 
of controversies between government and holders 
of mineral leases,®® administrative officers to regu¬ 
late and supervise the sale and manufacture of 


Tex.—Commercial Casualty Ins. Co. 
V. Hilton, Clv-App.. 56 S.W.2d 120, 
reversed on other grounds 87 S.W. 
2d 1081, 126 Tex. 497, rehearing 
denied 89 S.W.2d 116, 126 Tex. 497. 
Wis.—Schaefer & Co. v. Eicher,^ 201 
N.W. 396, 185 Wis, 817. 

71 C.J. p 290 note 5-p 291 note 9. 
Season for xnla 

In placing administration of un- 
emplojrment compensation law in In¬ 
dustrial Accident Board, no juris¬ 
diction was taken from the courts, 
since unemployment compensation 
law is a statutory proceeding and 
right and did not exist at common 
law. 

Idaho.—^Idaho Mut Ben. . Ass'n v. 

Robison, 164 P.2d 166, 65 Idaho 793. 
Bffeetnating legislative intent 
The duty of a commission in com¬ 
pensation cases Is confined to ascer¬ 
taining and, giving effect to legisla¬ 
ture’s intention, 

Utah.—^Morrison-Merrlll & Co. v. In-: 
dustrial Commission of Utah, 18 
P.2d 295, 81 Utah 863. 

12. Cal.—rZurich General Accident 
& Liability I^s. Co. y. Industrial 
Accident Commission, 218 P. 663, 
191 CaL 770, certiorari denied In¬ 
dustrial Accident Commission of 
California v. ZuriOk ^^neral Acci¬ 
dent & LiabiUty Ins. Co., 44 S.Ct. 
280, 263 U.S. 722, 68 L.Bd. 626. 

16 C.J.S.—66 


13. Cal.—^Dominguez v. Pendoia, 188 
P. 1025, 48 CaLApp. 220. 

71 C.J. p 291 note 10. 

14. Cal.—^Englebretson v. Industrial 
Acc. Commn., 151 P. 421, 170 Cal. 
793. 

71 C.J. p 291 note 11. 

15. Ohio.—State v. Creamer, 97 

E. 602, 85 Ohio St 349, 400, 39 L. 
R.A,N.S., 694, 

71 C. J. p 292 note 12. 

le. N.D.—State v. Hagan, 176 N.W. 

372, 44 N.D. 306. 

71 C.J. p 292 note 18. 

17. Ala.—Chapman v. Railway Fuel 
Co., 101 So. 879, 212 Ala. 106. 

N.J.—^Zietko v. New Jersey Manufac¬ 
turers Casualty Ins. Co., 39 A. 2d 
417, 132 N.J.Law 206. 

71 C.J. p 292 note 14. 

18. lowcu—^Hunter v. Colfax Cons. 
Coal Co.. 154 N.W. 1037, 176 Iowa 
245, 157 N.W. 146, 175 Iowa 246, 
L.R.A.1917D 15, Ann.Ca8.1917E 803. 

71 C.J. p 292 note 16. 

19. Mo.—^De May v. Liberty Found¬ 
ry Co.. 37 S.W.2d 640, 327 Mo. 495. 

7i C.J. p 293 note 19. 

Trader oonrmtatioiial aatlhorizaiioaL 
to provide for the settlement of com¬ 
pensation disputes, the legislature 
has authority to limit the review of 
compensation awards to the manner 
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specified, and to make them others 
wise presumptively valid. 

Cal.—^Thaxter v. Finn, 173 P. 163,, 
173 CaJ. 270. 

20. Minn.—State v. Meeker County 
List. Ct, 160 N.W. 623, 128 Minn. 
221 . 

71 C.J. p 293 note 21. 

21. U.S.—Wheeling Corrugating Co, 
V. McManigal, W.Va., 41 F.2d 693. 

Ky.—Wells Elkhom Coal Co. v. Van¬ 
hoose. 296 S.W. 464, 220 Ky. 381. 
Mo.—Waterman v. Chicago Bridge 4^. 
Iron Works, 41 S.W.2d 576, 328 Mo. 
688—De May v. Liberty Foundry 
Co., 37 S.W.2d 640, 327 Mo. 495. 

Simmons v. Mississippi River 
Fuel Corporation, App., 43 S.W.2d 
868 . 

71 C.J. p 298 note 22. 

22. IlL^—Courter v. Simpson Constr. 
Co., 106 N.E. 360, 264 IlL 488. 

Wis.—Borgnis v. Phlk Co.. 133 N.W. 
209, 147 Wis. 827, 37 L.R.A.,N.S.,. 
489. 

71 C.J. p 293 note 26. 

23. Or.—Butterfield v. State Indus-, 
trial Accident Commission, 223 P. 
941, 226 P. 216, 111 Or. 149. 

24. Md,—^Thomas v. Pennsylvania 
R. Co., 160 A. 793, 162 Md. 509. 

71 C.J. p 293 note 26. 

25. La.—State ex rel. Porterle v^ 
Grace. 166 So. 133, 184 La. 448, 
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economic poisons^*^ or the attorney general to de¬ 
cide as to the validity of prerequisites to contract by 
irrigation district for federal Ioan,27 or to decide 
when a prosecution should be instituted under a 
particular act;27.5 authorizing an executive officer 
to surrender a fugitive from another state although 
a criminal prosecution is pending against him in the 
state of such officer,27no qj- to commit feeble-minded, 
insane or inebriate patients authorizing the 

appointment of a liquidating receiver of an insur¬ 
ance company by the director of msurance,^® bor¬ 
rowing by a mortgage commission of money to pay 
taxes and the expenses of a foreclosure of a mort¬ 
gage taken over by it,29 a corporation commissioner 
to permit dividends to be paid from other than sur¬ 
plus profits,^® the creation of a crime commission,®^ 
the creation of selective draft boards by the presi¬ 
dent,®® determination by commissioners of lands 
benefited by a highway,®® determination by the sec¬ 
retary of war that bridges are an obstruction to 
navigation,®^ or determination of controversies aris¬ 
ing under Private Employment Agency Act;®® au¬ 
thorizing the publication of the names of employers 
failing to observe a department’s order,®®-® deter- | 
mination of the necessity of a special election,®® or | 
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determination of whether public school lands are 
vacant.®*^ 

Other statutes have been upheld which authorize 
the granting or refusal of permits to take and use 
fish or game,®® protection of game and fish,®® regu¬ 
lation and supervision of disinfection of live stock, 
revocation by the secretary of state of the charter 
of club used for gambling,®^ conferring of powers 
on ministerial officers as to loan sharks also stat¬ 
utes conferring on the attorney general power to 
prepare a list of subversive organizations,42.s pjQ. 
viding for liquidation of insolvent insurance corpo¬ 
rations,®® providing for state inspection of private 
institutions,®® requiring the department of public 
works to approve drainage plans affecting streams,®® 
and requiring owners to submit cattle for tuberculin 
test.®® 

Certain statutes making administrative findings 
conclusive have been sustained, as, for example, the 
finding as to whether a legal remonstrance has been 
made to a proposed-, public improvement,®^ as to 
whether a petition- and a notice as to formation of 
irrigation district are sufficient,®® as to whether an 
alien falls within an excluded class,®® as to whether 
an attorney general shall supersede a district attor- 


26. Cal—Crrearory v. Hecke, 238 P. 
787, 78 CaI.App. 268. 

27. Ariz.—^Maricopa County Munici¬ 
pal Water Conservation iDist. Ko. 
1 V. La Prade. 40 P.2d S4, 45 Ariz. 
61 

27.5 U.S.—Nick V. U. S., aCLA-Mo.. 
122 P.2d 660, 138 A.L.R. 791, cer¬ 
tiorari denied 62 S.Ct. .302, 314 U. 
S. 687, 86 550, rehearinfr de¬ 

nied 62 S.Ct 411, 314 U.S. 715, 86 
L.£d. 670, rehearinff denied 62 S. 
Ct, 1103, 316 TJ.a 710, 86 L-Bd. 
1776. 

XT. S. V. Blolt 3>.C.N.T., 40 P. 
Supp. 497. 

27.10 Mass.w.in re Harris, 34 N.B. 
2d 504, 309 Mass. 180, 185 A.L.R. 
969. 

27.15 Minn.—State ex reL Pechner 

V. Carlcnren, 296 N.W. 673, 209 
Minn. 362. 

28. IlL—People ex rel Palmer v. 
Nieliaus, 190 N.B. 349, 856 Ill 104. 

29. N.T.—Wolll V. Mortgasre Com¬ 
mission. 1 N.E.2d 885, 270 N.T. 428. 

30. Cal—Dominffuez Land Corpora¬ 
tion V. Dauskerty, 288 P, 703, 19$ 
Cal 468. 

32. Tenn.—Joyner v. Priest, 117 S. 

W. 2d 9. 173 Tenn. 820. 

32. 0.S.—Arver V. XT. S., Minn, ^ 
N. Y., 88 S.Ct. 159, 245 XT.& 866, 
62 L.Bd. 849, LJLA.X 918a 861, Ann, 
Cas.l9i8B 856, 


XT. S. V. Stephens, D.CDel, 245 
P. 956, affirmed Stephens v. XT. S,, 
88 S,Ct. 679, 247 H.S. 604, 62 L.Ed. 
1289—XT. S, V. Su8»r, B.C-Mich., 248 
P. 428, affirmed Sugar v. XT. S., 262 
P. 79, 164 C.C~A. 191, certiorari 
denied 89 S.Ct. 19, 248 U.S. 578, 68 
L.Bd. 429. 

33. Ark.—^Harrison v. Abington, 215 
aw. 256, 140 Ark. 115. 

34. U.S.—l>elaware B. Co. v. Weeks, 
D.C.DeL, 293 P. 1X4, 

35. Cal.-i^ollier & Wallis v. Astor, 
70 P,2d 171, 9 Cal.2d 202. 

35,6 HI.—-Tissering Mercantile * Co.’ 

V. Annunzlo, 115 N.B.2d 306, 1 HI 
2d 108, appeal dismissed 74 S.Ct. 
680, 847 U.S. 949, 98 L.Bd. 1096. . 

36. Wis.—Doberstein v. Dahl, 196 N. 

W. 416, 181 Wis. 491, . 

37- Tex.—Camp v. Gulf Production 
Co., 61 S.W.2d 778, 122 Tex. 888, 

38. CaL—Globe Cotton Mills v. Zel- 
lerbaoh, 262 P. 1088, 200 CaL 276. 

People V. Glenn-Colusa Irr. 
Dist, 15 P.2d 549, 127 CaLApp. 80. 

39. Wash.—State ▼. Nelson, 261 P. 
796, 146 Wash. 17. 

4a Wyo.—State v. Hall, 194 P. 476, 
27 Wyo, 224. 

41. Utah.—Citizens* Club v. Wel¬ 
ling; 27 P.2d 23, 88 Utah 81. 
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42. HL—People v. Stokes, 118 N.R 
87, 281 HL 159. 

423 OkL—Board of Regents of OkL 
Agrr. Colleges v. UpdegraiC, 287 P.2d 
181, 205 Okl.‘ 801, reversed on other 
groimds Wieman v. Updegraff, 73 
act. 215, 844 U.S. 188, 97 Lm 
216. 

43. N.Jl—Booream v. Washington 
Casualty Ins. Co., 159 A. 519, 110 
N.J.EQ. 164—Smith v. Washixigton 
Casualty Ins. Co., 159 A. 610, 110 
N.J.B<i. 122, 

44. Ga.—Sister Pelicitas . v. Hart- 
ridge, 98 as. 538, 148 Ga. 832. 

45. HI.—Duck Island Hunting & 
Pishing Club V. Edward Gillen 
Dock, Dredge & Construction Co., 
161 N.E. 800, 880 HL 121. 

4a HL—People v. Anderson, 189 N. 
E. 388, 855 HL 289. 

47. Mo.—Ilndley-Hehl Inv. Co. v. 
O’Connor, 256 S.W, 798. 

4a Cal.—^Miller & Lux v. Board of 
Sup’rs of Madera County, 208 P. 
804, 189 CaL 254. 

4a U.S.^Zakbnaite v. Wolf, Mo., 38 
act. 81. 226 U,S..272. *67 L.Bd, 218 
-^Ihtemational Mercantile Mar. Co. 
v. Stranahan. N.T.. 29 S.Ct 678. 
214 U.S. 844, 53 L.Ed. 1024—Ocean- 
io Steam Nav. Co. v. Stranahan, 
N.Y., ^9 S.Ct 671. 214 U.a 820, 
68 HEd.'1018. ■ 
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ney in a criminal proceeding, 50 or as to matters be¬ 
fore the state labor relations board>^ 

On the other hand, the legislature may not confer 
on executive bodies or officers the power to ad¬ 
judicate constitutional rights,52 to make judicial 
interpretations of statutes^s or to determine their 
constitutionality,53*6 or to hear appeals from lower 

courts,5^ or to conduct judicial investigations ex¬ 
cept for the purpose of securing information for 
executive action.56 So, a statute cannot make a 
commissioner's decision that particular trees are in¬ 
fected with injurious insect pests or diseases con¬ 
stituting a public nuisance conclusive and empower 
him summarily to destroy them;56 and while the 
legislature may empower an administrative board 
to determine whether something constitutes a pub¬ 
lic nuisance, and if it so finds, to abate it, such 
determination cannot be made conclusive except in 
the case of a public emergency involving an immi¬ 
nent public calamity.®*? An administrative officer or 
board cannot be empowered to determine the validity 
of a tax sale certificate,®® or to adjudicate private 
litigation in connection with motor vehicle ac¬ 
cidents.®® The value of coal confiscated by a rail¬ 
road under an emergency statute must be ascertain- 
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ed by judicial proceeding and cannot be determined 
by the executive department®® A tariff statute has 
been held not to require the secretary of the treas¬ 
ury to adjudicate maritime liens in cases where the 
United States seeks a forfeiture of a vessel under 
the act, or to deprive the courts of power to adju¬ 
dicate such liens.51 A statute forbidding an execu¬ 
tive officer to divulge information in a civil case 
is an unconstitutional interference with the courts.®- 

b. Clerks, Becordezs, Commissioners, Receiv¬ 
ers, Kotaries, Etc. 

Officers exercising functions In connection with the 
courts and Judicial proceedings, such as clerks, re¬ 
corders, notaries, and commissioners, may not, by rea¬ 
son of such connection, be vested with judickil powers, 
in the absence of a provision in the constitution to 
other effect; but they may be empowered to perform 
ministerial acts. 

The mere exercise of functions in connection with 
the courts and judicial proceedings by such officers 
as clerks, recorders, masters or commissioners, does 
not constitute them a part of the judiciary, and they 
may not, therefore, be vested by statute with judicial 
authority,®® in the absence of a provision in the 
constitution to other effect®^ They may, however, 


sa Iia.—state v. Major, 160 So. 425, 
181 La. 822. 

5L K.T.—^The Kevins v. Boland, 3 
N‘.Y.S.2d 823, 167 Misc. 428. 

52 . Or.—^Monroe v. Withycombe, 165 
P. 227, 84 Or. 828: 

53. Ind.—Fesler v. Bosson, 128 N. 
E. 145. 189 Ind. 484. 

53.5 Wis.—Wendlandt v. Industrial 
Commission, 39 - N.'W’.2d 854, 256 
Wis. 62. 

54. Ohio.—State v. Otter, 140 N.B. 
399, 106 Ohio St. 415. 

12 aj. p 902 note 33 [a] (2). 

55. N.T.—Ward BaJtlngr Co. v. West¬ 
ern Union Telesrraph Co., 200 N.T. 
S. 865, 206 App.Div. -723. 

Crimiwtf iavestiga.'tloiur 
The legislature cannot authorize 
the attorney general, with the ap¬ 
proval of the governor, to conduct flu 
geneial criminal investigation of an 
individuca fl«ainst ^hom an indict¬ 
ment for murder hflid been dismissed, 
except for the purpose of securing 
information .to flidvise executive ac¬ 
tion. 

N.T.—Wfla*d BaJdng Co. v. Western 
Union Telegraph Co:, 200' K.Y.S. 
865, 205 App.Div. 728. 

53. Tex.—Stockwell y. State, 221 S. 

W. 982, no Tex. .65.0. 

67. Tex.—Stockwell v. State,-.221 S. 

W. 932, no Tex. - 650.. j 
State health hoard 

Tex:—Stockwell v. States 221 8.W.r 
982, supra. 


58. Fla.—^Lee v. Harllee, 161 So. 
405, 119 Fla 274—Fillo v. Harl¬ 
lee. 161 So. 405. 119 Fla 274—Otto 
V. Harllee, 161 So. 402, 119 Fla 266. 

59. N.H.—re Opinion of the Jns- 
ticea 179 A. 857, 87 N.H. 492, 110 
AL.K. 819—^In re Opinion of the 
Justices, 179 A. 344, 87 N.H. 492, 
no AL.B. 819. 

60. Ky.—Southern Ry. Co. v- Con¬ 
sumers’ Fuel Co., 262 S.W. 681, 203 
Ky. 44L 

6L U.S.—^The ETmis, D.C.Fla, 83 F. 
2d 763. 

Vessel not forfeited and sold ttnder 
act 

Where there hflis been no decree 
of forfeiture in favor of the United 
States, or the vessel has not been 
sold under the provisions of the Tar¬ 
iff Act, the case does not come with¬ 
in the provisions of the flwst providing 
for em application to the secretflury 
of the treasury for the remission of 
a forfeiture and a restoration of the 
proceeds of a saia 

U.S.—^The Brmis, B.OFla, 33 F.2d 
763. 

Mo.—Ex parte French, 285 S.W. 
513, 815 Mo. 75, 47 AL>.R. 688. 

63.-. Del.—rState v.. Davey, 39 A.2d 
871, 3 Terry 22L 

Fla—^Lee v. Harllee, 161 So. 405, 119 
Fla 274rr-FUlo v. Harllee, 161 So. 
405, 119 Fla 274—Otto v. Harllea 
161, So. 402, .119 Fla 266. 
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Ill.—^Bottom V. City of BdwardsvUle,. 

139 N.B. 5, 808 HI. 68. 

11 C.J. p 891 note 90—12 aj. P 903 
notes 41, 44. 

Judicial powers of clerks generally 
see Clerks of Courts S 34. 

Judicial powers of notaries generally 
see the C.J.S. title Notaries 5 6, 
also 46 C.J. p 515 notes 20-27, p 
516 notes 88, 39. 

Power to decide private rights 
cannot be vested in a recorder or 
registrar. 

HI.—People V. Chase, 46 N.B. 454, 165 
Ill. 627, 36 L.R.A. 105. 

Ohio.—State v. Guilbert, 47 N.E. 661, 
56 Ohio St. 576, 60 Am.S.R. 756, 38 
L.H.A 619. 

Judge’s assistant 

It is the constitutional right of 
every citizen and litigant to be gov¬ 
erned by the law aus expounded by 
judges and not by officials or em¬ 
ployees provided by the legislature 
to assist a judge in an administra¬ 
tive or quasi judicial capacity. 

CclL—W ashburn v. Washburn, 122 P. 
2d 96, 49 CaLApp.2d 581. 

64. Ala—^Minor v. State, 103 So. 
902, 20 AlaApp. 453—^Roseberry 
V. State, 103 So. 898, 20 AlaApp. 
450, certioxari denied Ex peurte 
Roseberry, 103 So. 901, 212 Ala 
€89. 

S.C.—^Linley v. Citizens* Nat, Bfluik 
of Anderson, 94 S.B. 874, 108 ,S.C. 
872. 

11 aJ. p 891 notes 90 £al (2>, 91, 92, 
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be authorized to perform a variety of ministerial 
acts,®5 even though the performance of such acts 
involves the exercise of a certain measure of dis¬ 
cretion^® of a quasi-judicial character.®^ Similarly, 
officers such as registers in chancery and receivers 
may be vested with certain quasi-judicial powers.®® 

Particular officer or power. A clerk may be au¬ 
thorized to issue attachments,®® summons of gar¬ 
nishment,*^® orders to seize possession of real estate 
in an ejectment proceedings,executions,*^® or or¬ 
ders for executory process;*^® to order'service by 
publication if personal ser^dee cannot be made;^^ 
to enter judgment on a report or findings of a ref¬ 
eree,^® or of an administrative commission,*^® or on 
confession,or default;^® and to appoint a next 
friend of an infant^^ Also, a clerk may be author- 
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ized, under or apart from, a clause in the consti¬ 
tution so providing, to take affidavits in misdemean¬ 
or cases®® and, although there is some authority to 
the contrary,®®-® issue warrants,®^ and, likewise, a 
clerk may be authorized to admit to bail,®2 or 
notify the superintendent of a penal institution of 
the dismissal of an appeal suspending the execution 
of a death sentence.®® Further, such an officer may 
be empowered to administer oaths and to take affi¬ 
davits,®^ to select, subject to the court's direction, 
persons from whom a judge is to be chosen in case 
of a change of venue,®® or to approve appeal 
bonds.®® However, a statute authorizing the clerk 
to issue the writ of certiorari, which is not a writ 
of right, has been held unconstitutional.®*? Where 
the constitution so provides, a clerk may be empow¬ 
ered to perform specified judicial functions with re- 


65. Fla.—State ex rel. Woods-Toungr 
Co. V. Tedder, 138 So. 643, 103 Fla. 
1083, certiorari denied 52 S.Ct. 458, 
385 U.S. 557, 76 UEd. 946. 

Ga.—Cox V. Perkins, 107 S,R 863, 
151 Ga. 632, 16 A.L.R. 918, answers 
to certified Questions conformed to 
108 S.R 206, 27 Ga.App. 273—^Bar¬ 
nard V. Du Free, 102 S.B. 422, 149 
Ga. 79$. 

HI.—Bagdonas v. Liberty Land ft In¬ 
vestment Co., 140 N.R 49, 309 IlL 
103. 

Ind.—Steve v. Coloslmo, 7 N.B. 2 d 
983, 211 Ind. 673. 

Micli.—^Duncan v. Wayne County, 25 
N.W.2d 605, 316 Mich. 513. 

Ohio.—^Hocking Valley Ry. Co. v. 
Cluster Coal ft Feed Co., 119 NJBL 
207, 97 Ohio St 140. 

fl.a—Ex parte Howell, 167 S,ll 280, 
168 S.a 197. 

Utah.—Ashton-Jenkins Co, v. Bra- 
mel, 192 P. 375, 66 UtAh 687, 11 A. 
L.R. 752. 

Wash.—State v. Holmes, 234 P. 276, 
183 Wash. 543. 

13 CJ, p 903 notes 42, 57. 

Colo.—White v. Ainsworth, 168 
P. 959, 62 Colo. 613. 

DL—Stolle V. Mitchell, 141 N.E. 136, 
309 Ill. 341—^Bagdonas v. Liberty 
Land & Investment Co., 140 N.E. 
49, 309 Ill. 103. 

12 C.J. p 903 note 43. 

67. Iia.—^McCoy v. Hunter, 120 So. 
767. 167 La. 1032. 

Baham v. Vernon, App., 42 So. 2d 
14L 

Neb.—^I>rake v. Fraser. 179 N.W. 398, 
105 Neb. 162, 11 A.L.H. 766. 

Wash.—Nichols v. Severtsen, 239 P.2d 
349, 39 Wash.2d 836, 

12 (U. p 904 note 87. 

6a Ala.—Gaines v, Harvln, 19 Ala. 
49L 

Mich.—Shurbum v. Hooper, 40 Mich. 
603—Streeter v. Paton, 7 Mfnb, 541 . 

12 (XJ, p 904 note 87. 


69. Ga.—^Barnard v. Du Free, 102 
S.E. 422, 149 Ga. 796. 

Kan.—^Reybum v. Brackett 2 Kan. 
227. 83 Am.D. 457. 

70. Ga.—^Barnard v. Du Free, 102 S. 
E. 422, 149 Ga. 796. 

7L Ind.—Steve v. Coloslmo, 7 N.B. 

2d 983, 211 Ind. 678. 

72. Ky.—^Mutual L. Ins. Co. v. Gor¬ 
man, 40 S.W. 571, 19 Ky.L. 295. 

12 C.J. p 903 note 46. 

7a toL —^McCoy V. Hunter, 120 So. 
767, 167 La. 1032. 

74, Pla.—State ex reL Woods-Toung 
Co. V. Tedder. 138 So. 643, 103 Fla. 
1088, certiorari denied 52 S.Ct 458, 
285 IT.S. 557, 76 L.Ed. 946. 

7a Colo,—^Terpening v. Holton, 12 
P. 189, 9 Colo. 306. 

7a Ohio.—^Hocking Valley Ry. Co. 
V. Cluster Coal ft Peed Co., 119 
N.B. 207. 97 Ohio St 140. 

77. Mo.—^Hull V. Dowdall, 20 Mo. 
359. 

Authority of clerk to enter judg¬ 
ments generally see the C.J.S. ti¬ 
tle Judgments 9 108, also 84 C.J. p 
69 note 97-p 60 note 14. 

7a Minn.—Sklllman v. Greenwood, 
15 Minn. 102. 

12 C.J, p 903 note 49—34 C.J. p 185 
note $9. 

79. Mo.—Johnson v. Wabash R. Co., 
168 S.W. 713, 259 Mo. 534. 

80. Ala.—Minor v. State, 103 Sa 
902, 20 Ala.App. 453—Roseberry v. 
State, 103 So. 898, 20 Ala.App. 450, 
certiorari denied Ex parte Rosen- 
berry, 103 So. 901, 212 Ala. 689. 

80.5 Del.—State v. Davey, 89 A.2d 
871, 8 Terry 22L 
Questton of probable cause 
Determination of whether there 
exists probable cause, predicated up¬ 
on averments in affidavit made for 
purpose of having search warrant is¬ 
sued, to suspect person charged with 
having committed an offense, is a jii- 
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dicial function and cannot, under con¬ 
stitutional provision vesting judicial 
power in specified courts, be delegat¬ 
ed to Clerk of Court of Common 
Pleas, and statute purporting to del¬ 
egate such authority to such clerk is 
unconstitutional. 

Del.—State v. Davey, 89 A.2d 871, 8 
Terry 221. 

81. Kan.—In re Siebert, 58 P. 971, 
61 Kan. 112. 

Me.—State v. Le Clair, 80 A. 7, 86 
Me. 522. 

Minn.—St Paul v. XJmstetter, 33 N. 

W. 115, 37 Minn. 16. 

12 C.J. p 903 note 44. 

Warrant of arrest 
Ala.—Minor v. State, 103 So. 902, 20 
Ala.App. 453—^Roseberry v. Stata 
103 So. 898, 20 Ala.App. 450, cer¬ 
tiorari denied Bx parte Roseberry, 
103 So. 901, 212 Ala. 689. 

Searob warrant 

Wis.—State v. Barber, 217 N.W. 282, 
194 Wis. 466—State v. Van Brock- 
Un, 217 N.W, 277, 194 Wis. 441. 

88 . Ind.—Gregory v. State, 94 Ind. 
384, 48 Am.R. 162. 

Kan.—In re Siebert 58 P. 971. 61 
Kan. 112. 

Wyo.—State v. Krohna 84 P. 1, 4 
Wyo. 847. 

S.C.—^Ex parte Howell, 167 S.K 
230, 168 S.C 197. 

84. Ga.—Cox v. Perkina 107 S.K 
868 , 161 Ga. 632, 16 A.L.R. 918, 
answers to certified questions con¬ 
formed to 108 S.K 206, 27 Ga. 
App. 273. 

85i Ind.—State ex reL Spencer v. 
Marion Circuit Court, 7 N.K2ft 993, 
212 Ind. 54—State ex reL 1626 K 
Washington Retdty Co. v. Markey, 

7 N.E.2d 989, 212 Ind. 59. 

8 ft IlL—Bagdonas v. Liberty Land 
ft Investment Co^ 140 NJl 49, 809 
HL 108. 

87. Tex.—momas v. Stata f Tex. 

824. 
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spect to drainage districts and their organization.®^ 
The determination of whether a tax sales certifi¬ 
cate is valid is a judicial function, the power to ex¬ 
ercise which cannot be vested in a clerk of court.®® 

An act conferring upon notaries public all the 
powers in certain cases conferred upon court com¬ 
missioners has been held void.®® The validity of 
a statute giving a notary authority to punish wit¬ 
nesses for contempt has been both affirmed®^ and 
denied.®® 

Statutes providing for registration of titles under 
the Torrens system have been held valid as against 
an objection that they conferred judicial power up- 
- on the registrar of titles,®® but a statute which au¬ 
thorizes a recorder or registrar to decide on the va¬ 
lidity of a title is void.®^ The power of determin¬ 
ing whether a special election is necessary under 
a statute, it has been held, may be vested in a coun¬ 
ty clerk.®5 Statutes have been held not invalid as 
conferring judicial powers on a recording or reg¬ 
istering official which provide that an automobile 
title certificate on which a lien has been noted by 
such official shall be notice of the lien,®® or that at¬ 
torneys who fail to register and pay a specified fee 
annually shall be deemed suspended.®^ 

A statute has been held not invalid as conferring 
judicial powers which authorizes a commissioner 
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appointed by the court to allot a widow^s homestead 
out of decedent’s lands.®® However, an act author¬ 
izing a master commissioner or master in chancery 
to issue injunctions in certain cases®® or to grant 
writs of habeas corpus^ has been declared uncon¬ 
stitutional. There is a direct conflict on the question 
as to whether the legislature has the power to 
vest a deposition commissioner with power to pun¬ 
ish for contempt committed in connection with the 
taking of depositions, such power being upheld on 
the one hand® and denied on the other.® 

a Local Executive Officers or Boards 

The constitutional requirement of a separation of 
executive and Judicial powers does not prevent local 
executive officers or boards from being vested with 
administrative powers requiring the exercise of dis¬ 
cretion of a judicial or quasi-judicial nature; and in 
some jurisdictions, but not In others, the constitutional 
requirement is held not to apply to such local officers 
se as to bar the grant to them of judicial powers. 

In many jurisdictions, a statute or ordinance 
which confers on a local executive or administrative 
officer or board authority of a judicial nature is, 
in the absence of a provision in the constitution to 
the contrary,4 void.^ On the other hand, in some 
jurisdictions, it has been held that constitutional 
provisions requiring a separation of the executive 
and judicial powers do not apply to merely local or 
municipal officers.® In any case, a statute or ordi- 


8a S.C.—liinley v. Citizens* Nat. 
Bank of Anderson, 94 SJBL 874, 108 
S.C. 372. 

89. Fla.—^Lee v. Harllee, 161 So. 
405, 119 Fla. 274—PUlo v, Harllee, 
161 So. 405, 119 Fla. 274—Otto v. 
Harllee, 161 So. 402, 119 Fla. 266. 
Sa Mich.—Chandler v. Nash, 5 Mich. 
409. 

91. Ohio.—^De Camp v. Archibald, 85 
N.B. 1056, 50 Ohio St. 618, 40 Am. 
SJEL 692. 

Oa Cal.—^Bums v. Ban Francisco 
Super. CL, 78 P. 597, 140 CaL 1. 

12 C.J. p 903 note 56. 

9a Colo.—White v. Ainsworth, 163 
P. 959, 62 Colo. 513. 

Neh.—^Drake v. Fraser, 179 N.W. 898, 
105 Neb. 162, 11 A.L..R. 766. 
Utah.-—Ashton-Jenkins Co. v. Bra- 
mel, 192 P. 875, 66 Utah 687, 11 
A.L..R. 762. 

OertliloatioiL of ahstraots 
A clause of the Torrens Act pro¬ 
viding that abstracts of title, certi¬ 
fied by the chief examiner of titles, 
shall be prima facie evidence of a 
right to register the title, does not 
confer judicial power upon the ex¬ 
aminer. ' 

DL—Stolle V. Mitchell. 141 N.1I. T86. 
809 IlL 841. 

94. HL—People v. Chase, 46 N.E. 
454, 165 UL 527, 86 I^ILA. 105. 


Ohio.—State v. Ouilbert. 47 N.E. 651, 
66 Ohio St 575, 60 Am.S.R. 766. 88 
LuRJL 619. 

9a Wis.—Doberstein v. Dahl, 195 N. 

W. 416, 181 Wis. 491, 

9a U.S.—In re Fell, D.aPa., 16 F. 
Supp. 987. 

97. Wash.—State v. Holmes, 234 P. 

275, 133 Wash. 543. 
aa Ala.—Coker v. Coker, 94 So. 566, 
208 Ala. 854. 

99. Ill.—^Bottom V. City of Bdwards- 
ville, 189 N.E. 5, 808 Ill. 68. 

1. Ind.—Shoults v, MePheeters, 79 
Ind. 873. 

a Mo.—^Bx parte Brockman, 134 S. 

W. 977, 233 Mo. 135. 

18 C.J. p 682 note 27. 

a Kan.—^In re Huron, 48 P. 574, 
68 Kan. 152, 62 Am.S.R. 614, 86 L.. 
RJL 822. 

18 C;J. p 683 note 28. 

a Okl.—Quick V. City of Palrview, 
291 P. 95, 144 Okl. 281. 

a lia.—State v. Bulot, 142 So. 787, 
176 La. 21. 

Ohio.—State ex rel. Dana v. Gerber, 
70 N.R2d 111, 79 OhioApp. 1. 

Roark V. Lyle, Com.PL, 116 N.B. 
2d 817, affirmed. App., 121 NJS!.2d 
837 —Village of Deer Paxk v. Schus¬ 
ter, 4 Ohio Supp. 39a 
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Pa.—^In re Clinton SL, S Brewster 
599. 

Tenn.—City of Nashville v. Weakley, 
95 S.W.2d 87, 170 Tenn. 278. 

Tex.—^American Mortg. Corporation 
V. SamuelL 108 S.W.2d 193, 130 
Tex. 107. 

White V. Maverick County Wa¬ 
ter Control and Improvement Dist. 
No. 1, Com-App., 35 S.W.2d 107. 

Gulf Refining Co. v. City of Dal¬ 
las, Civ.App., 10 S.W.2d 151, error 
dismissed—Morgan v. Coleman, 
Civ.App., 204 S.W. 670, dismissed 
for want of jurisdiction. 

12 C.J. p 903 notes 61, 68. 

a Cal.—Mariposa County v. Merced 
Irr. Dist, 196 P.2d 920, 32 Cal,2d 
467. 

Nlder v. City Commission of City 
of Fresno, 97 P,2d 293, 36 CaLApp. 
2d 14. 

Ga.—^Pord v. Brunswick. 68 S.B. 733, 
134 Ga. 820. 

Ind.—^Baltimore, etc., R. Co. v. Whit¬ 
ing, 68 N.E. 266, 161 Ind. 228— 
Waldo V. Wallace, 12 Ind. 569. 

12 C.J. p 903 note 60. 

ProvlsioiL oX unnlolpal chaorter, 
adopted under Const, art 18 § 7, 
continuhig in force general laws 
conferring judicial functions on may¬ 
ors, to be exercised by president of 
city commission elected member of 
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nance is valid which confers upon such oflScers only 
executive or administrative powers,^ even though 
the use of such powers involves the exercise of dis¬ 
cretion® of a judicial or quasi-judicial nature.^ 
Quasi-judicial powers may be vested in such officers 
especially where the powers relate to local self- 
govemment.1® Administrative powers which may 
be vested include the power to make inquiries and 
findings of fact,^*^ and, for that purpose, to compel 
the attendance of witnesses,^® 

Particular officers, boards, or powers. In some 
jurisdictions, statutes have been sustained as not 
conferring on an executive officer powers reserved 
exclusively to the courts which empower a mayor to 
exercise the functions of a justice of the peace,^® 


and it has been held that he may be empowered to 
make arrests^^ and take recognizances However, 
there is authority holding invalid statutes which con¬ 
fer on a mayor the power to exercise judicial func-. 
tions,^® including, it has been held, the power to 
cause pauper children to be committed to the state 
industrial school.^^ 

The validity of statutes or ordinances has been 
sustained which empower appropriate local officers 
to makei® or enforcef^®*® regulations for the protec¬ 
tion of health, to quarantine persons having specified 
infectious diseases,^® to determine the safety of 
motor vehicles to be operate on the public high¬ 
ways,®® to appoint a receiver for a water and sewer 


tlie commission, does not conflict with 
constitution. 

Ohio.—Ide r. State, 116 N.B. 460. 95 
Ohio St. 224. 

7. m.— City of Evanston v. Wazau, 
4 Nr.R2d 78. 364 IIL 198. 106 
789, certiorari denied Wazau v. 
City of Evanston, 67 S.Ct. 492, 300 
U.S. 662, 81 LuBCL 870. 

Ind.—Dunn v. City of Indianapolis. 
196 N.E. 528. 698, 5 K.E.2d 629. 
208 Ind. 680. 

J^.C.—Cox V. City of Kinston, S.SJBl 
2d 252, 217 K.C. 391. 

Va.—^Fallon Florist v. City of Roan¬ 
oke, 58 S.E.2d 316, 190 Va. 564. 
W.Va.—State v. Blevins, 48 S.B.2d 
174, 131 W.Va. 350. 

12 C.J. p 869 note 4, p 904 note 68. 
Power to trustee 

The statute providing for disin- 
corporation of municipalities and for 
the appointment of a trustee to wind 
up the aifairs of town is not invalid 
as empowering board of supervisors 
to exercise Judicial power in the ap¬ 
pointment of a trustee on the ground 
that the trustee is in essence a re¬ 
ceiver, or as giving trustee Judicial 
power. 

Ariz.—^Town of South Tucson v. 
Board of Supers of Pima County, 
84 P.2d 681. 62 Aria 576. 

8. RL—People ex rel. Board of Ed¬ 
ucation of L<a Prairie Community 
High School Dlst. No. 10 v. Board 
of Education of Bowen Conununity 
High School Dlst, No. 304, 48 N.B. 
2d 1012, 880 IIL 311. 

Pox Film Corporation v. Collins. 
236 IlLApp. 281. 

Mo.—Ex parte l#6wis, 42 S.W.2d 21, 
828 Mo. 843. 

12 ax p 904 note 69. 

0. CaL—Irvine v. Citrus Pest Dist. 
No. 2 of San Bernardino County, 
144 F.2d 867, 62 .Cal.App.2d 378— 
People V. Sanders, 288 P. 136, 102 
OaLApp. 237, 

Ihd.—City of Indianapolis v. State, 
.132 N.m 166, 172, Ind. 472r-Porrey 


V. Board of Comers of Madison 
County. 126 N.B. 678. 189 Ind. 267. 
Minn.—State ex reL Central Btanover 
Bank & Trust Co. of New York v. 
Erickson, 3 N.W.2d 231, 212 Minn. 
218. 

Neb.—Malin v. Housel, 181 N.W. 934, 
105 Neb. 784. 

NX—In re Freeholders of Hudson 
County, 143 A. 636. 106 NXI^w 
67, motion. denied In re l^udson 
County. 144 A. 169. 106 NXLiaw 
62. 

10- Cal.—Croly v. Sacramento. 61 
P. 323i 119 CaL 229. 

12 ax p 809 note 94. 

Order of board of purlfloatioiL of 
waters, under Gen.Ij.l923 SS 1789- 
1806, reauiring town to adopt system 
to prevent pollution of river, was 
not invalid as bestowing Judicial 
power contrary to Const, art 10 5 1. 
R.I.—^Board of Purification of Waters 
V, Town of Bast Providence, 188 A. 
812, 47 R.I. 431. 

11- HI.—City of Evanston v. Wazan, 

4 N.E.2d 78, 364 IIL 198, 106 JlIj, 

R. 789, certiorari denied Wazau v. 
City of Evanston, 67 S.Ct 492, 800 
Ur.S. 662, 81 l4.Bd. 870. 

Mo.—State ex rel. Webster.. Groves 
Sanitary Sewer Dist v. Smith. 87 

S. W.2d 147, 887 Mo. 865—Ex parte 
Lewis, 42 S.W.2d 21, 828 Mo. 848— 
Mudd V. Wehmeyer, 19 S.W.2d 891, 
823 Mo. 704. 

N.X—^In re Freeholders of Hudson 
County. 143 A. 686, 105 NXDaw 67, 
motion denied In re Hudson Coun¬ 
ty, 144 A. 169, 106‘NXLaw 62., 

NT,—^HJrshfleld v. Cook, 125 NB. 

604. 227 NT. 297, 

XUguiry and recommendation 
Provision of ordinance, enacted 
pursuit to statute authorizing, cit- 
i les of over five hxmdred thousand 
population to conduct investigations 
concerning law. enforcement, :that 
committee should recommend such 
Improvements as it might deem 
essary tp restore confidence of peo¬ 
ple in police department end Jn, 
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[ mlnistxution of Justice did not pur¬ 
port . to authorize an invasion of the 
Judicial function, but merely meant, 
when. reasonably consl^ued, that in¬ 
vestigation and recommendations 
were to be made as to of^cers and 
employees, particularly those of the 
police force, who were a; part of the 
legal machinery for the administra¬ 
tion of Justice. 

HL—DuBois V. Gibbons, 118 N.B.2d 
295. 2 HL2d .392. 

la. NT.—Hlrshfleld v. Copk. 126 N 
B. 604, 227 NT. 297. 

12 C.X P .809 note 94 [a] (8). 
Administering oath 
Act creating ofBLce of county high¬ 
way patrol and investigator and re.- 
I QUiring duties to’ be performed by 
sheriff and his deputies is not. un- 
I constitutional as delegating to sher¬ 
iff- Judicial functions in empowering 
sheriff to administer an oath. 

Ky.—^Milllken v. Harrod, 122 S.W.2d 
148. 276 Ky. 697. • 

13. Miss.—Poplarville Sawmill Co. 
V. A. Marx & Sons, 77 So. 816, 117 
Misa 10. 

14. Md.—^hafeir v, Mumma. 17 Md. 
381, 79 Am.D. 666. 

16- Mo.—Cunningham v. State. 14 
Mo. 402. 

Id. La.—^Baton Rouge v. Dearing, 15 
La-Ann. 208—^Lafon v. Dufraep, 9 
La.Ann. 860. 

17- Wls.—Milwaukee Industrial 
School V. Milwaukee County Supra. 
40 Wls. 828, 22 Am.R. 702. 

18. NT.—^Metropolitan Bd. of 
Health v. Heister. 87 NT.- 66L 
18US Tex.—Leach v. Coleman. Civ. 
App.,.188 S.W*2d 220, error refused. 

18. Mo.—Ex parte Lewis, 42 S;W.2d 
21, 828 Mo. 843. 

Venereal disease In InfectKms s^e 
Mo:—Ex parte Lewia 42 S.W.2d 21 , 
828 Mo. 848. . . 

20. HL—City of Evanstod v.. Wazau, 
.4 N.E.2d 78, 864 HL . 198, 106 A.L- 
R* 789|' certiorari denied Wazau v. 
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system in case of default,20.5 to fix the salaries of 
particular judges, 20*10 to destroy gambling devices,^^ 
and to prohibit the exhibition of pictures of specified 
types .22 However, it has been held that the legisla¬ 
ture cannot empower peace officers to determine 
whether a peaceable assembly is lawful or unlawful, 
and, if they determine that it is unlawful, to disperse 
it.23 Statutes have been sustained which authorize 
•executive officers to issue, 2 ^ and to revoke,25 li¬ 
censes, and to compute the amount of license fees 
to be paid.20 However, an act has been held invalid 
which authorized county commissioners to hear 
complaints against holders of licenses and to impose 
penalties.27 Ordinances have been held invalid as 
conferring judical power which give city authori¬ 
ties unrestricted discretion to grant, deny, or revoke 
building permits,22 or authority to demolish build¬ 
ings condemned by the supervisor of buildings.29 

Local officers may be authorized to levy taxes,20 
to appoint agents, in addition to retail dealers, to 
collect a sales tax,2®*5 to assess property,2i to ap¬ 
portion a tax judgment,21*5 and to pass on an ap¬ 
plication for the discharge of a supplemental assess- 
ment,22 and a city may be empowered, in exercising 
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its taxing powers, to take over property from the 
county on pa 3 nnent to the county of taxes due the 
county thereon.25 An appropriate local official may 
be empowered to decide, in the absence of a specific 
direction from the court, whether funds shall be in¬ 
vested or kept deposited in an approved depository,®^ 
and a local pension retirement ‘ board may be au¬ 
thorized to reimburse itself for funds paid through 
fraud, misrepresditation, or error.®® 

Statutes have been held valid which authorize a 
municipal commissioner of accounts to examine the 
accounts and methods of municipal and county of¬ 
fices,®® or county commissioners to pass on claims 
against the county,®^ or to compromise judgments 
obtained by the county;®® but an act has been held 
invalid which authorized a county auditor to exer¬ 
cise in behalf of the treasury the right of set-off 
against a claim presented to him for allowance.®® 
A statute ratifying the acts of two municipalities 
in appointing committees to settle a dispute con¬ 
cerning a payment of money between them and in 
accepting the committee’s recommendations has been 
held valid.^® 


City of Evanston, 57 S.Ct. 492, 300 
U.S. 662, 81 Li.Ed. 870. 
ao.5 Ga.—^Reed v. City of Smyrna, 
39 S.R2d 668, 201 Ga. 228. 

20.10 Ga.—^Peagin v. Freeney, 17 S. 

E.2d 61, 192 Ga. 868. 
jroaoonatitatlo&al jadloial oSLoer 
The statute authorizing: the board 
•of commissioners of Bibb County an¬ 
nually to dx the salary of the judge 
4>f the Municipal Court of Macon does 
not violate the constitutional provi¬ 
sion stating that the legislative, ju- 
•dicial, and executive power shall re¬ 
main separate, on ground that stat¬ 
ute confers on board power to dx the 
salary of a constitutional judicial of¬ 
ficer, since the judge of the munici¬ 
pal court Is not a '^constitutional 
judicial odlcer'' in the sense that he 
presides over a court reauired to 
exist by the constitution. 

Ga.—^Peagln v, Freeney, supra. 

21. IlL—Frost V. People. 61 N.B. 
1054, 193 Ill. 635, 86 Am.S.R. 352. 

22. Ill.—Fox Film Corporation v. 
Collins, 236 llLApp. 281. 

23. Ua.—State v. Buiot, 142 So. 787, 
175 La. 21. 

24. Tex—^Leach v. Coleman, Civ. 
App., 188 S.W.2d 220, error refused. 

Utah.—'People v. Hasbrouck, 39 P. 

918, 11 Utah 291. 

12 C.J. p 904 note 70. 

2a Ill.—Spiegler v. Chicago, 74 N. 
E. 718, 216 Ill. 114. 

Mich.—^Kennedy v. State Bd. of Reg¬ 
istration, 108 N.W. 730, 145 Mich. 
241, 9 Ann.Cas. 125. « i 


Tex—^Leach v. Coleman, Civ.App., 
188 S.W.2d 220, error refused. 

12 C.J. p 904 note 71. 

Pawnbroker or secondhand store 
A resolution of a police commis¬ 
sion authorizing the police depart¬ 
ment to revoke the license of a pawn¬ 
broker or a secondhand or junk deal¬ 
er refusing to obey an order of the 
department awarding possession of 
property allegedly stolen and found 
in the possession of such broker or 
dealer is not invalid as conferring 
judicial power upon the police de¬ 
partment 

Cal.—^Wilier v. Quinn, 41 P.2d 672, 4 
CaLApp.2d 663. 

26. Cal.—^Los Angeles Gas, etc., 
Corp. V. Los Angeles, 126 P. 594, 
163 Cal. 621. 

27. Fla.—State v. Brown, 19 Fla. 
663. 

28. Tex—Gulf Redning Co! v. City 
of Dallas, Civ.App., 10 S.V7.2d 161, 
error dismissed. 

29. Tenn.—City of Nashville v. 
Weakley, 95 S.W.2d 37, 170 Tenn. 
278. 

3a Ind.—Dunn v. City of Indianap¬ 
olis, 196 N.E. 528, 698, 6 N.B.2d 
629, 208 Ind. 630. 

Consenting to increase 
Statute authorizing board of town 
auditors to consent to levy of tax 
greater than a specified rate but not 
exceeding a specified rate is not un¬ 
constitutional as authorizing board 
to exercise judicial power, 
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Ill.—^People ex rel. Witte v. Frank¬ 
lin, 186 N.B. 137, 352 Ill. 628. 

30.5 Va.—^Fallon Florist v. City of 
Roanoke, 68 S.E.2d 316, 190 Va. 564. 

3L Iowa.—Clark v. Horn, 98 N.W. 
148, 122 Iowa 375. 

Nev.—Sawyer v. Dooley. 32 P. 437, 
21 Nev. 390. 

31.5 Minn.—State ex rel. Central 
Hanover Bank & Trust Co, of New 
York V. Erickson, 3 N.W.2d 231, 212 
Minn. 218. 

32. Nev.—State v. Ormsby Coimty, 
7 Nev. 892. 

33. Wash.—State v. De Graff, 255 P. 
371, 143 Wash. 326, error dismissed 
De Graft v. City of Spokane, Wash., 
48 S.CL 823, 276 U.S. 602, 72 L.Ed. 
726. 

34. N.Y.—Gerschon v. Travelers 

Ins. Co., 11 N.E.2d 349, 276 N.Y. 
53. 

35. Ill.—^People V. Hanson, 161 N.E. 
145, 330 IlL 79. 

36. N.T.—Hirshdeld v. Cook, 125 N. 
K 604, 227 N.Y. 297. 

37« Colo.—^Merwin v. Boulder Coun¬ 
ty. 67 P. 285, 29 Colo. 169. 

12 CJ. p 904 note 73. 

38. IlL—^People v. Swanson, 172 N. 
E. 8, 340 Ul. 188. 

Against surety on ball bond 
Ill.—^People v. Swanson, 172 N.E. 8, 
340 Ill. 188. 

39. Cal.—Corbett v. Widber, 55 P. 
764, 123 Cal. 154. 

4a Me.—^Bayley v. Inhabitants of 
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Statutes arc not invalid as conferring upon lo¬ 
cal executive officers or boards powers reserved ex¬ 
clusively to the courts which empower such officers 
or boards to determine facts on which the right 
to proceed with a public improvement depends,to 
assess^2 or reassess^^ the benefits of a public im¬ 
provement, to enforce payment for such improve¬ 
ments,or to assess,^® or to appoint appraisers to 
assess,^® damages caused by such improvements. 
Also, statutes or ordinances have been sustained 
which authorize local officers to determine whether 
streets shall be vacated and to vacate streets,to 
remove fences along highways when they are 
deemed to be unsafe,^® and to exact from a person 
failing to abate a public nuisance created by him 
a sum at or below a specified amount to defray the 
expense of abatement by the officer.^® A statute 
has been held valid which authorizes a local officer 
to remove unlawful obstructions of waters;®® an 
act has been held invalid which authorized such an 
officer to decide whether a statute requiring riparian 
landowners to keep the bed of a stream free from 
obstructions had been complied with.®^ 

Statutes have been held invalid which empowered 
local officers to adjudicate title to telephone prop- 
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erty in the streets,®® or which prescribed a method 
of condemning land by irrigation districts;®® but 
statutes have been sustained which empower local 
officers or boards to reallbt county drains,®^ to build 
partition fences on the default of a landowner,®® 
to redistrict school districts,®® to pass on the ap¬ 
plication of a city to extend its limits within the 
county,®*^ or to submit the question of a removal of 
the coimty seat to a vote of Ae people.®® 

A superintendent of elections may be authorized 
to investigate registry lists and determine the qual¬ 
ifications of voters,®® but an act authorizing a board 
of supervisors to try an election contest has been 
held invalid as conferring judicial powers.®® Local 
school boards may be empowered to deterpaine local 
controversies in the administration of school law’s.®^ 

A statute has been sustained which empowers a 
seizing officer to fix the amount of a replevin 
bond,®® but it has been held that such an officer 
cannot be empowered to determine the amount of 
damage sustained to property held tmder the bond.®^ 
A statute is not invalid which empowers a district 
attorney to charge an offense named in an order of 
commitment, or any offense shown by evidence tak¬ 
en before a magistrate.®^ 


Town of Wells. 174 A. 459, 133 
Me. 141. 

d. Mo.—^Mudd V. Wehmeyer. 19 S. 
W.2d 891. 323 Mo. 704. 
Beterttinaiioa of roads to "ba Im¬ 
proved, and recommendations In re¬ 
gard thereto to the court. 

Ark.—Rhodes v. Barton. 212 S.W. 838. 
188 Ark. 497. 

42. Ind.—City of Indianapolis v. 

State. 132 K.B. 165. 172 Ind. 472. 
12 aJ. p 809 note 94 [a] (4). (5). 

49. Ark.—Earle Road Improvement 
Dist. V. Johnson. 224 S.W. 965, 146 
Ark. 438. 

44. Ind.—Floumay v. Jeffersonville, 
17 Ind. 169, 79 Am.!). 468. 

49. Ind.—City of Indianapolis v. 

State, 132 N.B. 165, 172 Ind. 472. 
40m K.C.—^Flat Swamp, etc.. Canal 
Co. V. McAlister. 74 N.C. 159. 

47. IlL—Nielsen v. City of Chicago. 
161 N.E. 768. 830 IlL 301. 

48. Ind.—Hymes v. Aydelott, 26 Ind. 
431. 

48. N.Y.—M U Weiss. Inc. v. Wha¬ 
len. 2S8 N.Y.S. 95. 135 Misc: 290. 
AutomohUe ohstmotinsr streets 
N.Y.—^M. li. Weiss, Inc. v. Whalen. 
238 N.Y.S. 95, 136 Misc. 290. 


50. Ga.—^Price v. Hamilton, 92 S.E. 
62, 146 Ga. 705. 

51. HI.—Cleveland, etc., R. Co. v. 
People, 72 N.E. 726, 212 HI. 638. 

52. U.S.—^Pacific Telephone & Tele¬ 
graph Co. V. City of Seattle, H.C. 
Wash., 14 P.2d 877. 

63. Tex.—White v. Maverick Cotm- 
ty Water Control and Improvement 
Dish, No. 1, ConuApp., 85 S.W.2d 
107. 

64. Ind.—Ellis v. Steuben County, 
54 N.E. 882. 153 Ind. 91. 

56. Ind.—Collins v. Wilber, 89 N.B. 
872, 173 Ind. 361. 

68. Neb.—Malln'V. Housel, 181 N.W. 
934, 106 Neb. 784. 

67. Fla.-^acksonville v. Li’Engle, 20 
Fla. 344. 

Kan,—Nash v. Glen Elder, 106 P. 
292, 81 Kan. 446. 

68. Minn.—State v. Wiswell. 29 N. 
W. 586, 36 Minn. 480—State v. Os- 
trom, 29 N.W. 585, 85 Minn. 480. 

69. N.J.—^In re Freeholders of Hud¬ 
son County, 148, A. 636, 106 N.J. 
Iiaw 67. motion denied In re Hud¬ 
son County, 144 A. 169, 106 N.J. 
Daw 62. 


60. CaL—Stone v. Elkins, 24 CaL 
125. 

61. Ga.—^Lott V. Board of Education, 
of Hall County, 189 S.E. 722, 164 
Ga. 863. 

68. Tex.—Phaiiss v. Kimbrough,. 

Civ.App., 118 S.W.2d 661. 

Beplevixi peading orlminal proseon-. 
tloa 

A statute reaulring an owner seek¬ 
ing to replevin his property seized 
pending a criminal prosecution 
against him to execute a bond double 
the value of the property Is not in¬ 
valid as authorizing the se^ng offi¬ 
cer to act judicially in appraising 
the property. The rule has been ap¬ 
plied in the case of an automobile 
seized pending hearing of owner’s- 
prosecution for unlawfully trans¬ 
porting liquor in a dry county. 

Tex.—^Phariss v. Kimbrough, supra. 

63. Tex.—American Mortg. Corpora¬ 
tion V. Samuell, 108 aW.2d 198^ 
ISO Tex. 107. 

Morgan v. Coleman, Civ.App., 204 
S.W. 670, dismissed for want of 
jurisdiction. 

64. Cal.—^People v. Bird, 309 F. 23y 
,212 Cal. 682. 

People V. Sanders, 283.P. 186, 102 
CaI.App. 237. 


888 



.6 C» J« Si 


CONSTITUTIONAL LAW § 174 

V. POUOE POWEE 


I 174. Definition and Distinctions 

Pottca power Is the exercise of the sovereign right of 
government to promote order, safety, health, morals, 
nd the general welfare of society, within constitutional 
imits. 

luoted In: Neb.—Lincoln Federal Liabor Union v. North¬ 
western I. & M. Co.. 31 N.W. 477, 
487. 149 Neb. 507. affirmed 69 S.Ct. 
251. 260, 335 U.S. 625. 93 L.Ed. 212, 
6 A.Li.R.2d 473. 


The police power appertains to such rules and 
regulations relating to personal and property rights 
as affects the public health, public safety, and public 
welfare.®^*^® It is the power inherent in a govern¬ 
ment to enact laws, within constitutional limits, to 
promote the order, safety, health, morals, and gen¬ 
eral welfare of society.^5 As applied to the powers 
of the states of the American Union, the term is 


Mfc.50 Ark.—^Pickens v. McMath, 220 
S.W.2d 602, 215 Ark. 332—Bennett 
V. City of Hoper 161 S.W.2d 186. 204 
Axil. 81. 

16. U.S.—Oorptu Jnxls Seoundim 
cited in Providence Journal Co. v. 
McCoy, D.C.R.I., 94 F.Supp. 186. 
195, affirmed. C.A.. 190 F.2d 760, 
certiorari denied 72 S.Ct 200. 342 
U.S. 894. 96 L.m 669. 

>1.—<lorpii8 Jons guoted in Ez 
parte Rameriz, 226 P. 914, 921. 193 
Cal. 633, 34 A.I«.R. 51. 

Cozptus Juxis Seonndum and 
Coxpus Jozifl cited in People v. 
Cordero, 122 P,2d 648, 60 Cal.App. 
2d 146—Corpufl Jnzlz dted in Peo¬ 
ple y. Cannizzaro. 81 P.2d 1066. 
1069, 188 CaLApp. 28. 

Del.—Corpus Juzis oited in Bispham 
y. Mahony, 176 A. 320, 321, 6 W.W. 
Harr. 318. 

Fla,—State ex rel. Municipal Bond 
& Inyestment Co. y. Knott 164 So. 
143, 114 Fla, 120, 

[U.—^White County y. Louisville & 
N. R. Co., 172 N.B. 22, 340 Ill. 
42—Booth V. People, 67 N.B. 798, 
186 IlL 43. 60 L.R.A. 762. 78 Am. 
S.R. 229. 

End.—Ooxpuji Juxis SeoTULdnm quoted 
in Bruck y. State ez reL Money.* 91 
N.B.2d 349. 362. 228 Ind. 189. 

Md.—COX 3 PUS auxis oited in Tighe y. 
Osborne. 131 A. 801. 803. 149 Md. 
349. 43 A.L.R. 819. 

Blich.—^Mathews v. Blalamazoo Board 
of Education. 86 N.W. 1036. 127 
Mich. 630, 64 L.R.A. 786. 

Mo.—Corpus Jtizis quoted in State 
ex reL Carpenter v. City of St 
Louis, 2 S.W.2d 713. 722. 318 Mo. 
870. 

N.J.—Corpus Juzla Secundum cited 
in N. T. Hegeman Co. y. Mayor and 
Council of Borough of River Edge, 
69 A.2d 767, 770. 6 N.J.Super. 496. 
N.T.—^Royce v. Rosasco, 287 N.T.S. 
692. 169 Misc. 236—^People v. 

Wood, 272 N.Y.S. 258. 161 Misc. 
66—^Bowen v. City of Schenectady, 
240 N.T.S. 784, 136 Misc. 307, af¬ 
firmed 246 N.T.S. 918, 231 App.Dlv. 
779—People v. Blanchard. 174 N.T. 
S. 276, 106 Misc. 401. 

N.C.—Corpus Juris oited in State v. 
Lockey. 162 S.E. 693, 696. 198 N. 
a 651. 


Ohio.—City of Cincinnati v. £tarth, 
128 N.E. 263, 101 Ohio St 344. 13 
A.L.R. 808. 

McDaniels v. Robins, 25 Ohio N. 
P.,N.S.. 316—State y. Coats. 10 Ohio 
N.P.,N.S., 349. 

Okl.—Corpus Juris Secundum and 
Corpus Juris quoted in Jack Lin¬ 
coln Shops V. State Dry Cleaners* 
Board, 135 P.2d 332. 335. 192 Okl. 
251, appeal dismissed 63 S.Ct 1448, 
820 U.S. 208, 87 L.Bd. 1847. 

Or.—Corpus JUxls cited In Union 
Fishermen’s Co-Operative Packing 
Co. y. Shoemaker, 193 P. 476, 481, 
98 Or. 659, rehearing denied 194 P. 
854, 98 Or. 659. 

Tex.—^Ex. parte White, 108 S.W. 683, 
82 Tex.Cr. 86. 

Va.—Stickley v. Givens, 11 S.E.2d 
631, 176 Va. 648. 

Wash.—State y. Sears, 108 P,2d 387, 
4 Wash.2d 200. 

W.V8L—^Nulter v. State Road Com¬ 
mission of West Virginia, 194 S.B. 
270—^Nulter v. State Road Commis¬ 
sion of West Virginia, 198 S.B. 
549. 

12 CJ. p 904 note 89. 

Siinilftr and additional definitions 
U.S.—Sinclair Refining Co. v. City 
of Chicago, C.A.I1L, 178 F.2d 214— 
Detweiler v, Welch, C.CJLIdaJio, 
46 P.2d 71, affirmed, C.aA., 46 F. 
2d 76, 73 A.L.R. 1440—Marrs v. 
City of Oxford, CC.A.Kan., 32 F.2d 
134, certiorari denied Ramsey v. 
City of Oxford, 60 S.Ct 24. 280 U. 
S. 563, 74 L.Ed. 617, and Marrs v. 
City of Oxford, 60 S.Ct 29, 280 U.S. 
678, 74 L,Bd. 625. 

Prentiss v. National Airlines* D. 
C.N.J., 112 F.Supp. 306—^Briggs v. 
Elliott D.aaC.. . 98 F.Supp. 629, 
vacated on other grounds 72 S.Ct 
827, 842 U.S. 860, 96 L.Bd. 392— 
U. S. y. Asher, D.C.Mo., 90 F.Supp. 
267—^Tennessee Valley Authority v. 
Lenoir City, D.C.Tenn.. 72 F.Supp. 
467. 

Ala.—Jones v. State, 86 So. 889, 17 
Ala.App. 444. 

Cal.—Proper v. Reclamation Dlst No. 
1600, 163 P. 1037. 174 CaL 816— 
Gray v. Reclamation Dist No. 1500, 
163 P. 1024, 174 CaL 622—Western 
Indemnity Co. v. Pillsbury, 161 P. 
398, 170 Cal. 686. 

Ex parte Jones. 138 P.2d 418, 66 
CaLApp. 2d 658. 
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dolo .—^Eachus v. Peopley 238 P.2d 886, 
124 Colo. 464, appeal dismissed 72 
S.Ct 662, 842 U.S. 938, 96 L.Ed. 698. 

Conn.—State v. Coleman, 113 A. 386, , 
96 Conn. 190. 

DeL—Gallegher v. Davis, 183 A. 620, 

7 W.W.Harr. 380. 

Fla.—^Peavy-Wilson Lumber Co. v. 
Brevard County, 31 So.2d 488, 169 
Fla. 311, 172 A.L.R. 168. 

Ga.—Crummey v. State, 64 S.E.2d 
380. 83 Ga.App. 459. 

Idaho.—^Rowe v. City of Pocatello, 
218 P.2d 695. 70 Idaho 343—Ex 
parte Hinkle, 196 P. 1035, 83 Idaho 
605. 

Ill.—LaSalle Nat Bank of Chicago 
y. City of Chicago, 126 N.B.2d 609, 

5 I11.2d 344—^Vlssering Mercantile 
Co. y. Annunzio, 116 N.E.2d 806, 1 
I11.2d 108, appeal dismissed 74 S.Ct 
680, 347 U.S. 949, 98 L.Bd. 1096— 
Trust Co. of Chicago v. City of Chi¬ 
cago. 96 N.E.2d 499, 408 III. 91—Du 
Page County v. Henderson, 83 N. 
B.2d 720, 402 Ill. 179—Town of 
Cheney’s Grove v, Vanscoyoc, 191 
N.E. 289, 367 Ill. 52—People v. An¬ 
derson, 189 N.E. 338, 855 IlL 289 
—^People y. John Doe of Rosehlll 
Cemetery Co., 166 N.B. 112, 834 
IIL 655. 

Klever Shampay Karpet Klean- 
ers y. City of Chicago, 238 IlLApp. 
291. 


Mich.-People v. Sell, 17 N.W.2d 
193, 310 Mich. 306—Cady v. City of 
Detroit 286 N.W. 806. 289 Mich. 
499, appeal dismissed 60 S.Ct 470, 
309 U.S. 620. 84 L.Ed. 984. 

Minn.—^Alexander Co. v. City of Owa- 
tonna, 24 N.W*2d 344. 222 Minn. 
312. 


Iowa.—Sperry & Hutchinson Co. v. 

Hoegh, 65 N.W.2d 410. 

Ky,—^Henry v. Parrish, 211 S.W.2d 
418, 307 Ky. 669—Workmen’s Com¬ 
pensation Board of Kentucky v. 
Abbott, 378 S.W. 633. 213 Ky. 123, 
47 A.L.R. 789. 

La.—Fernandez v. Alford, 18 So.2d 
483, 203 La. 111. 

Me.—State v. Old Tavern Farm, 180 
A. 473, 188 Me. 468, 101 A.L.R. 810. 
Md.—Capital Transit Co. v. Bosley, 
62 A.2d 267, 191 Md. 602—Tighe v. 
Osborne, 133 A. 465, 150 Md. 452, 
46 A.KR. 80. 

Mass.—^McMurdo T. Getter, 10 N.E. 
2d 139. 
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16 C.J.S. 


also used to denote those inherent governmental 
powers which, under the federal system established 
by the G>nstitution of the United States, are re¬ 
served to the several states.®^ 


The police power and the taxing power are 
different powers,®®*^ and are controlled by different 
principles.®®-!® The distinction is this: The taxing 
power is exercised for the purpose of raising 


N.J.—Schmidt V. Board of Adjust¬ 
ment of City of Newark, 88 A.2d 
607, 9 N.J. 405. 

Sieber v. Laawe, 109 A^2d 470, 33 
N.J.Super. 116. 

Bucsi V. lionsrtv'orth Bldg:. & Loan 
Ass'n, 194 A. 857, 119 N.J.Law 120 
—^Levine v. State, 166 A. 300, 301, 
110 N.J.Law 467. 

N.T.—Billiard ▼. Village of North 
Hills, 91 N,7.S.2d 542, 195 Misc. 
875, reversed on other grounds 94 
N.T.S.2d 715, 276 App.Div. 969, or¬ 
der resetUed 95 N.Y.S,2d 503, 276 
App.Dlv. 1013—^People v. Gage. 38 
N.Y.S,2d 817, 179 Misc. 638— 

Bronx Chamber of Commerce v. 
Fullen. 21 N.Y.S,2d 474, 174 Misa 
524—Abbye Employment Agency v. 
Robinson, 2 N.Y.S.2d 947, 166 Misc. 
820—People v. La Petra, 185 NT. 
S. 632, 113 Misc. 527. affirmed 186 
N.Y.S. 58, 194 App.Biv. 523, which 
is affirmed 180 N.E. 601, 230 N.Y. 
429, 16 A.Ii.R. 152—Ullmann Ke- 
alty Co. V. Tamur, 185 N.Y.S. 612, 
113 Misc. 538—People v. WUli, 179 
N.Y.S. 642, 109 Misc. 79. affirmed 
184 N.Y.S. 943, 194 App.r>iv. 946. 

People ex rel. Friedman v. Fram¬ 
er, 139 N.Y,S.2d 331—Tilton v. 
aty of Utica, 60 NY.S.2d 249. 
N.C.—City of Raleigh v. Fisher. 61 S. 
E.2d 897, 232 N.C. 629—State v. 
Whitaker, 45 S.E.2d 860, affirmed 
Whitaker v. State of N. C, 69 S.Ct 
251, 260, 385 U.S. 525, 98 L.Ed. 212, 

6 A.Li.R.2d 473—Brysdale v. Prud- 
den, 148 S.B. 630, 195 N.C. 722— 
State V. Moore, 10 S.E. 148, 104 N.C. 

• 714, 17 Ain.S.R. 696. 

N.D.—State ex reL City of Minot v. 
Gronna, 59 N.W.2d 514—State v. 
Cromwell. 9 N,W.2d 914, 72 N.D. 
565. 

Ohio.—City of Akron v. Public Util¬ 
ities Commission, 78 NE.2d 890, 
149 Ohio St. 347—Black v. City of 
Berea, 32 N.E.2d 1, 137 Ohio St. 
611, 132 A.LJEL 1891—C. A. King & 
Co. V. Horton, 156 NJB. 124, 116 
Ohio St. 205, error dismissed 48 
S.Ct. 322, 276 U.S. 600, 72 L..Ed. 
725—Clevelcmd Telephone Co. v. 
City of Cleveland, 121 N.B. 701, 
98 Ohio St 358. 

Bivision of Aid for A.ged in Bept 
of Public Welfare v. Marshall, 
A.PP.. 59 N.EL2d 942-<Jllfton Hills 
Realty Co. v. City of Cincinnati, 21 
N.E.2d 998, 60 Ohio App. 443. 

Kraus v. City of Cleveland, Com. 
PL, 116 NB.2d 779, affirmed, App., 
121 N.B.2d 311. 

Okl.—State ex reL Whetsel v. Wood. 
248 P.2d 612, 207 OkL 198, 84 A. 
L.R.2d 1821—Cbttoh Club vi Oklar 


homa Tax Commission, 158 P.2d 
707. 195 Okl. 403. 

Prickett v. State, 200 P.2d 457, 
88 OkLCr. 213, rehearing denied 
201 P.2d 798, 88 OkLCr. 218—Ex 
parte Fowler. 184 P.2d 814, 86 OkL 
Cr. 64—^Delano v. State, 168 P.2d 
659, 82 Okl.Cr. 258—Couch v. State, 
110 P.2d 613, 71 OkLCr. 223—Ex 
parte Bavis, 91 P.2d 799, 66 OkL 
Cr. 271. 

Pa—^Farmers-Klssinger Market 

House Co. V. City of Reading, 165 
A. 398, 810 Pa 493. 

R,L—^In re Opinion to the Governor, 
63 A.2d 724, 75 R.L 64—Robinson 

V. Town Council of Narragansett 
199 A. 808. 

Tenn.—State ex reL Loser v. Nation¬ 
al Optical Stores Ca, 225 S.W.2d 
263, 189 Tenn. 433. 

Tex.—Spann v. City of Balias, 285 S. 

W. 513, 111 Tex. 850, 19 A.L.R. 
1387. 

City of Balias v. Smith, Com. 
App., 107 S.W.2d 872. 

Stone V. Kendall, Civ^App., 268 
S.W. 769—Rumbo v. Winterrowd, 
C1V.APP., 228 S.W. 268. 

VL—State v. Quattropanl, 183 A. 862, 
99 Vt 860, 

W.Va—City of Huntington v. State 
Water Commission, 73 S.E.2d 883— 
Prager v, W. H. Chapman & Sons 
Co., 9 S.B,2d 880, 122 W.Va 428, 
129 A.L.R. 1114. 

12 CJ. p 904 note 89 [a], [b]. 

Za its broadest sdosa the police 
power is but another name for sov¬ 
ereignty Itself. 

Vt.—State V. Quattropanl, supra—^In 
re Guerra 110 A. 224, 94 Vt. 1, 10 
A.LJt. 1560. 

12 C.J. p 904 note 89 Cc]. 
mdeiintte limits of term 

(1) **The term *police power* is 

very elastic and is used to express 
different meanings at different tlmea 
In its broadest sense, it has been 
said to include 'all legislation and 
almost every function of civil gov¬ 
ernment.* . . . In Its limited 

sense and as more frequently used, it 
includes simply regulations Yor the 
protection of the Uves, health, end 
property of cltizena and the pro¬ 
motion of good order and good mor- 
ala' ** 

Wia—State v. Wisconsin Telephone 
Co.. 172 N.W. 225, 226, 169 Wls. 
198. 

12 aj. p 94 note 89 fd]. 

(2) **vve shall not undertake any 
comprehensive definition of the police 
power of the state No such defi¬ 
nition has yet been accompUshed by 
BJoy court, nor is it possible or d.e- 
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sirable that It should be accomplish¬ 
ed. With the changing conditions 
necessarily attendant upon the 
growth and density of population 
and the ceaseless changes taking 
place in method and manner of car¬ 
rying on the multiplying lines of hu¬ 
man industry, the greater becomes 
the demand upon that reserve ele¬ 
ment of sovereignty which we call 
the police power for such reasonable 
supervision' and regulation as the 
state may impose, to Insure observ¬ 
ance of the individual citizen of the 
duty to use his property and exercise 
his rights and privileges with due 
regrard to the personal and property 
rights and privileges of othera** 
Iowa.—City of Bes Moines t. Man¬ 
hattan Oil Co., 184 NW/ 823, 826, 
198 Iowa 1096, 28 A.L.R. 1822. 

(3) Further statements see 12 C. 
J. p 904 note 89 [d]. 

Xiegrislatlve powem 
The whole field of powers exercis¬ 
able by legislature is divided for 
convenience Into police, revenue, and 
powers of eminent domain. Wbat 
does not fall within the realm of 
revenue and eminent domain is 
usually classified as police power. 
Utah.—State v. Mkson, 78 P.2d 920, 
117 A.L.R. 386. 

66« U.S.—JOoTptu dbxls quoted in in 
re Lindsay, B.C.Iowa» 12 F.Supp. 
625, 630. 

Ind.—Coxpas Juris Secundum quoted 
in Brack V. State ex reL Money, 91 
NE.2d 349, 852^ 228 ind. 189. 
Neb.—Ck>zpiiiB Juris Secundum quoted 
in Lincoln Federal Labor Union v» 
Northwestern L & M. Co., 81 N.W. 
2d 477, 487, 149 Neb. 507, affirmed 
69 S.Ct 261, 260, 835 U.a. 626, 93 
L.Bd.'212. 6 A.LR.2d 473. 

N.C.—State v. Whitaker, 45 S.E.2d 
860, 228 N.C. 362, affirmed 69 S.Ct. 
261, 260, 886 U.S. 526, 93 LuEd. 
212. 6 A.L.R.2d 473. 

N.B.—Coxpue Juris cited in State ex 
reL City of Minot v. Gronna; 69 N. 
W.2d 614, 532—Coirpas Juris cited 
in Neer v. State Live Stock Sani¬ 
tary Board, 168 N.W. 601, 61L 40 
N.B. 840. 

12 C.J. p 906 note 90. 

ee.5 Ark.—Pickens v. McMath, 220 

, S.W.2d 602, 216 Ark. 882. 

HL—Lamere v. City of Chicago, 63 
N.B.2d 363, 391 HL 562. 

eeao IlL—Lamere v. City of Chi- 
cagOi supra, 

Egression of ,, police powear may 
differ in kind and effect from an act 
to raise revenue. ♦ ^ . 

N.C.—Moose V. ' Barretti 2t S.E.2d 
632, 223 N.C. 624, 
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revenue and is subject to certain limitations con¬ 
sidered in Taxation §§ 4-56, while the police power 
is exercised only for the purpose of promoting the 
public welfare, and, although this end may be at¬ 
tained by taxing or licensing occupations, yet the 
object must always be regulation and not the raising 
of revenue, and hence the restrictions on the taxing 
power do not apply.®^ Accordingly, the police pow¬ 
er is coexistent with the taxing power, but is in 
no wise dependent on it.®8 Hence, where the object 
is regulation and not revenue, there is an exercise 
of the police rather than the taxing power where 
a license is required as a prerequisite to engaging 
in certain lines of business,®® erecting new build¬ 
ings,or maintaining poles for telephone wires,*^ 
or where an inspection is required of illuminating 
oils in railroad tank cars.*^® A charge assessed 
against persons keeping dogs, although denominated 
a tax, is merely an exercise of the police power, 
where the object is to discourage the keeping of 
those animus or to provide a fund for the reim¬ 


bursement of persons whose properly they may m 
jure.^® 

The police power of a state is as broad and 
plenary as its taxing power, and property within the 
state is subject to the operations of the former as 
long as it is within the regulating restrictions of the 
latter.*^®-® 

Police power and eminent domain are distin¬ 
guished in Eminent Domain § 6. 

§ 175. Nature and Scope in General 

. a. Nature 
b. Scope 

a. Nattire 

The police power Is s govermnental function, an 
Inherent attribute of sovereignty, which was born with 
civilized government, and which exists without any res¬ 
ervation in the constitution as an essential element 
In ail orderly governments. 

The police power is a governmental function,^®-®® 
an inherent attribute of sovereignty,*?^ BXid the 


07. IlL—^Liamere v. City of Chicago, 
•6S N.R2d 863, 391 lU. 552. 

Ind.—^Department of Treasury v. 
Midwest Liquor Dealers, 48 N.Sl2d 
71, 113 ind.App. 569. 

ICy.—Corxms 0Wds SeeimaimL dted la 
Bond Bros. v. Louisville and Jeffer¬ 
son County Metropolitan Sewer 
Dlst, 211 aW.2d 867, 878, 807 Ky. 
689, certiorari denied 70 S.Ct. 796, 
339 U.S. 943, 94 L.Bd. 1858. 

Mo,—^Kansas City v. School Dist. of 
Kansas City, 201 S.W.2d 936, 856 
Mo. 364—Corpos ntaxim cited In 
Viquesney v. Kansas City, 266 S. 
W. 700, 762. 

Mont.—Coipiui Juris quoted In State 
y. Gowdy, 208 P. 1115, 1117. 

Pa.—^Putney v. Abingrton Tp., 108 A. 

2d 184, 176 Pa.Super. 463. 

Tenn.—^Memphis Natural Gas Co. v. 
McCanless, 194 S.W.2d 476, 188 
Tenn. 685, appeal dismissed 67 S. 
Ct. 99, 329 U.S. 670, 91 L.Ed. 691— 
State V. Anderson, 284 S.W. 768, 
144 Tenn. 564. 

Wyo.—Oozpus Jtixls Seonnaum dted 
In Unemployment Compensation 
Commissioner y. Kenner, 143 P.2d 
181, 184, 59 Wyo. 487. 

12 C.J. p 906 note 4—61 C.J. p 68 note 
19 [cL 
PoU tax 

A statute proyidin^r for imposition 
of a poll tax Is not an exercise of 
the x>olice power. 

Mont.—State y. Gowdy, 203 P. 1116, 
62 Mont. 119. 

Tax not re 0 ulation 
A law enacted solely in the ex¬ 
ercise of the power to tax does not 
reflate and hence , cannot preempt 
regulation. 


Or.—Terry y. City of Portland, 269 
P.2d 544, appeal dismissed 75 S.Ct. 
671, 848 U.S. 979, 99 L.Bd. — 

0S. Ind.—^Department of Treasury 
y. Midwest Liquor Dealers, 48 N.£l 
2d 71, 118 Ind.App. 569. 

Tenn.—State y. Anderson, 284 S.W. 
768, 144 Tenn. 664. 

Powers capable of haxmonioiui em- 
ploymeot 

Generally, the soyereign powers of 
taxation and of police may be mu¬ 
tually exerted, and these powers re¬ 
side together and are capable of har¬ 
monious employment to effect the 
ends of good goyemment. 

Mich.—Black y. Liquor Control Com¬ 
mission, 86 N.W.2d 269, 828 Mich. 
.290. 

69. Pa.—OU City v. Oil City Trust 
Co., 25 A. 124, 151 Pa 454, 81 Am. 
S.R. 770. 

12 CJ. p 906 note 5. 

70l Md.—^Easton y. Covey, 22 A. 266, 
74 Md. 262. 

TL Pa—^Harrisburg City v. Penn¬ 
sylvania TeL Co., 8 PaDist. 816, 
16 PaCo. 618. 

72. Mina—WilUs v. Standard Oil 
Co., 62 N.W. 652, 50 Mina 290. 

12 C.J. p 906 note 8. 

73. Tenn,—State y. Andersoa 284 
S.W. 768, 144 Tenn. 564. 

12 C.J. p 907 note 9. 

73.5 U.S.—^Ziffria Inc., v. Reeves, 
Ky‘, 60 S.Ct. 168, 808 U.S. 182, 84 
L.Bd. 128—Kidd v. Pearson, Iowa 
9 S.Ct 6. 128 U.S. 1, 82 L.Bd. 846. 
73.50 Ala—City of Decatur v. Rob¬ 
inson, 36 So.2d 673, 261 Ala 99-r 
Alabama State Federation of Labor 
V. McAdory, 18 So.2d 810, 246 Ala 
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1, certiorari dismissed 65 S.Ct. 
1884, 826 U.S. 450, 89 L.Bd. 1726— 
State ex reL Wilkinson v. Murphy, 
186 So. 487, 287 Ala 832, 121 A.L. 
R. 288. 

12 C.J. p 912 note 67. 

Power as not subject to alienation, 
surrender, or abridgment generally 
see infra 9 179. 

74. U.S.—State of Ohio v. Helvering, 
Ohio, 54 S.Ct. 725, 292 U.S. 860, 78 
L.Bd. 1307. 

Rowekamp v. Mercantile-Com¬ 
merce Bank & Trust Co., C.C.A. 
Ark., 72 F.2d 862—^Marrs v. City of 
Oxford, C.C.A.Kaa, 82 F.2d 134, 
certiorari denied Ramsey y. City of 
Oxford, 60 S,Ct 24, 280 U.S. 663, 
74 L.Bd. 617, and Marrs y. City of 
Oxford, 60 S.CL 29, 280 U.S. 678, 
74 L.Bd. 626—^Interborough Rapid 
Transit Co. v. Gilchrist, D.C.N.Y., 
26 F.2d 912, reversed on other 
grounds Gilchrist v. Interborough 
Rapid Transit Co., 49 S.Ct. 282, 279 
U.S. 169, 78 L.Ed. 652. 

Feldmian v. City of Cincinnati, D. 
C.01do, 20 F.Supp. 531—^Premler- 
Pabst Sales Co. v. State Board of 
Equalization, D.QCaL, 18 F.Supp. 
90—Commonwealth of Pennsyl¬ 
vania ex reL Schnader y. Fix, D.C. 
Pa., 9 F.Supp. 272. 

Ala.—^Alabama State Federation of 
Labor v. M'cAdory, 18 So.2d 810, 246 
Ala. 1, certiorari dismissed 65 S.Ct. 
1384, 825 U.S. 460, 89 L.Bd. 1726— 
State ex reL Wilkinson v. Murphy, 
186' So. 487, 237 Ala. 832, 121 A.L. 
R. 283. 

Ariz.—State v.. PelbsL 199 P.2d 125, 

. 6$ Ariz. 61—^American Federation 
of Labor v. American Saush & Door 
Co., 189 P:2d 912. 67 Ariz. 20. af- 
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firmed 69 S.Ct 258, 335 U.S. 538, 
93 L.Ed, 222, 6 A.L,.R.2d 481— 
American Federation of Labor v. 
American Sasb & Door Oo., 69 S. 
CJt. 260. 

Ark.—^Hickenbottom v. McCain, ISl 
S.W.2d 226, 207 Ark. 485, certiorari 
denied 66 S.Ct 189, 823 U.S. 777, 
89 L.Bd. 621, rehea^ngr denied S5 
S,Ct. 267, 323 U.S. 817, 89 L.Bd. 
649. 

Cal.—McKay Jewelers v. Bowron, 122 
P.2d 543, 19 C€a.2d 595, 139 A.L.R. 
1188—Rasmor v. City of Areata, 77 
P.2d 1054, 11 Cal.2d 113—Matthies- 
sen T. City of Santa Barbara, 22 
P.2d 19, 217 CaL 789—Matthlessen 
V. Montecito County Water Dist., 
22 P.2d 19, 217 Cal. 788—S. 
Chow V. City of Santa Barbara, 22 
P.2d 5, 217 Cal. 673—Sutter Butte 
Canal Co. v. Railroad Commission 
of California, 259 P. 937, 202 Cal. 
179, affirmed 49 S.Ct. 325, 279 U.S. 
126, 73 L.Ed. 637—Miller v. Board 
of Public Works of City of Los 
Angeles, 284 P. 381, 195 Cal. 477, 
38 A.L.R. 1479, error dismissed 47 
S.Ct 460, 273 U.S. 781, 71 L.Bd. 
889. 

De Aryan v. Butler, 260 P.2d 98, 
119 Cal.App.2d 674, certiorari de¬ 
nied 74 S.Ct 863, 347 U.S. 1012, 98 
L.Ed. 1136—^Deese v. City of Lodi, 
69 P.2d 1005. 21 CaLApp.2d 631. 

Colo.—^In re Interrogatories of the 
Governor on Chapter 118, Sess. 
Laws 1985, 52 P.2d 663, 97 Colo. 
687. 

Conn.—State v. Heller, 196 JL 837, 
123 Conn. 492, appeal dismissed 
Heller v. State of Connecticut, 58 
S.Ct 765, 303 U.S. 627, 82 UBd. 
1088—Connecticut Co. v. Town of 
Stamford, 110 A 554, 95 Conn. 26. 

D.C.—E^ndleberger v. Lincoln Nat 
Bank of Wash., 165 F.2d 281. 81 
U.SAPP.D.C. 101. 167 AL.R. 1011, 
certiorari denied 67 S.Ct 495, 329 
U.S. 803, 91 LEd. 686. 

Fla.—^Mclnemey v. Ervin, 46 So.2d 
458—^Varholy v. Sweat 15 S6.2d 
267, 163 Fla. 671—^Pasternack v. 
Bennett 190 So. 56, 138 Fla. 663— 
Eccles V. Stone, 183 So. 628, 134 
Fla, 113—^Everglades Sugar & Land 
Co. V. Bryan, 87 So. 68. 81 Fla. 75, 
error dismissed 42 S.Ct 183, 257 U. 
S. 667. 66 L.Ed. 425. 426. 

Qa.—De Berry v. City of La Grange, 

8 S.E.2d 146, 62 GaApp. 74. 

Idaho.—^Foster's Inc. v. Boise City, 
118 P.2d 721. 63 Idaho 201. 

IlL—People ex reL Greening v. Bar- 
tholf, 58 N.E.2d 172, 388 Ill. 445^ 
Zelney v. Murphy, 56 N.E.2d 764, 
887 IlL 492—Littell v. City of Pe¬ 
oria, 29 N.E.2d 633, 374 111. 344— 
People ex reL Moshier v. City of 
Springfield, 19 N.E.2d 598, 874 Ill. 
344—Chicago, B. & Q. R. Co. v. 
Illinois Commerce Commissidn ex 
reL Brotherhood of Railroad Train¬ 
men, 4 K.E.2d 96, 364 IlL 218—City 
of Geneseo T« Illinois Northern 


Utilities Co., 1 N.B.2d 892, 363 HL 
89—^Berry y. City of Chicago, 161 
N.B- 681, 320 IlL 536—City of 
Aurora v. Bums, 149 N.B. 784, 819 
lU. 84—Village of Atwood v. Cin¬ 
cinnati. I. & W. R. Co., 147 N.B. 
449, 316 IlL 425—^People v. John¬ 
son, 123 N.B. 543, 288 HL 442, 4 
A.L.R. 1635—^East Side Levee & 
Sanitary Dist v. Bast St. Louis & 
C. Ry. Co., 116 N.B. 720, 279 IlL 
123. 

Iowa.—Schnieders v. Incorporated 
Town of Pocahontas, 234 N.W. 
207, 213 Iowa 807. 

Ky.—^Henry v. Parrish, 211 S.W.2d 
418, 307 Ky. 659—^Maupin v. City 
of Louisville, 144 S.W.2d 237. 284 
Ky. 196—^Bosworth v. City of Lex¬ 
ington, 125 S,W.2d 995. 277 Ky. 90 
—Whitney v. Newbold, 109 S.W. 
2d 406. 270 Ky. 209—Smith v. 
Commonwealth, 194 S.W. 867, 175 
Ky. 286. 

La.—Fernandez v. Alford, 13 So.2d 
483, 203 La 111—Pepsodent Co. v. 
Krauss Co., 9 So.2d 308, 200 La 
959. 

Me.—In re Stanley, 174 A 98, 133 
Me. 91, affirmed Stanley v. Public 
Utilities Commission of Maine. 56 
S.Ct. 628, 295 U.S. 76, 79 L.Bd. 
1311. 

Md.—^Kahl v. Consolidated Gas, Elec¬ 
tric Light & Power Ca of Balti¬ 
more, 60 A2d 764, 191 Md. 249. 

Mich.—Elements y. McCabe, 177 N. 
W. 722, 210 Mich. 207. 

Mina—Corpus J'uxis odted la State y. 
MoeUer, 249 N.W. 880, 883, 139 
Minn. 412. 

Miss.—Superior Oil Co. y. Beery, 68 
So. 115, 216 Misa 664, suggestion 
of error overruled 64 So.2d 357, 216 
Miss. 664. 

Mo.—City of Cape Girardeau y. St. 
Louis-San Francisco Ry. Co., 267 
S.W. 601, 805 Mo. 590, 36 AL.R. 
1488. 

Neb.—Graham y. Graybar BledL Co., 
63 N.W.2d 774, 168 Neb. 527—Dun¬ 
dee Realty Co, y. City of Omaha, 
18 N.W.2d 684. 144 Neb. 448—State 
V. Geest, 226 N.W. 709, 118 Neb. 
562. 

N.J.—Schmidt y. Board of Adjust¬ 
ment of City of Newark, 88 A2d 
607, 9 N.J. 406—Reingold v- Har¬ 
per, 78 A2d 54, $ N.J. 182. 

A P. Smith Mfg. Co. v. Barlow, 
97 A2d 186, 26 N.J.Super. 106, af¬ 
firmed 98 A2d 581, 13 N.J. 145, 89 
AL.R.2d 1179, certiorari denied 

.Barlow y. A P; Smith Mfg. Co., 
74 S.Ct .l07. 846 U.S. 861, 98 L. 
Ed. 378. 

Morgan y. Civil Service Commis¬ 
sion, 36 A2d 898, 181 N.J.Law 410. 

In re Mechanics Trust Co., 181 
A 423, 429, 119 N.J.Bq. 141. 

N.M.—State ex reL Hughes v. Cleve^ 

-land, 141 P.2d 192, 47 N.M. 230.. 

N.T.—City of Albany v. Anthony, 28 
N.T.S.2d 963, 262 App.Dlv. 401. 
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People, on Complaint of Mullaly,. 
y. Banks, 6 N.T.S.2d 41, 168 Misc. 
615. 

Tilton V. City of Utica, 60 N.T.S. 
2d 249—^People v. Chenango Coun¬ 
ty, 89 N.Y.S.2d 785. 

N.C.—State v. Ballance, 61 S.B,2d 781, 
229 N.C. 764, 7 AL.R.2d 407— 
Brewer y. VaJk, 167 S.E. 638, 204- 
N.C. 186. 

—Oozpns Jruzls Seeundum quoted 
in State ex rel. City of Minot y. 
Gronna, 69 N.W.2d 614, 589—Soder- 
felt V. City of Drayton, 59 N.W.2d 
502. 

OkL—State ex reL Whetsel y. Wood, 
248 P.2d 612; 207 OkL 193, 84 A 
L.R.2d 1321—^National Bank of 
Tulsa Bldg. y. Goldsmith, 226 P.2d 
916, 204 OkL 45—^Beveridge v. 

Han>er A Turner Oil Trust, 35 P. 
2d 435, 168 OkL 609—State ex reL 
Roth V. Waterfield, 29 P.2d 24, 16T 
Okl. 209—Gibbons v. MlssourL K. 
& T. R. Co., 285 P. 1040, 142 Okl. 

Juxls quoted in State 
y. RiedalL 233 P. 684, 687, 109 OkL 
85, 42 AL.R. 766—^Bx parte Sales, 
283 P. 186, 108 OkL 29—Corpus 
Juris cited in Ex parte Tlndcdl, 229' 
P. 126, 180, 102 OkL 192—Chicago, 

R. I. & P. Ry. Co. V. Taylor, 192 
P. 349, 79 OkL 142. 

State y. Tibbetts, 205 P. 776, 21 
Okl.Cr. 168. 

Or.—Ooxims Juris Secundum dted in. 
Christian v. La Forge, 242 P.2d 797, 
802, 194 Or. 450—Corpus Juris cited 
in American Trust Co. v. McCal- 
lister, 299 P. 819, 822, 186 Or. 838. 
Pa.—Jackman y. Rosenbaum Co., 106 
A 288, 268 Pa. 158—^Rohrer v* Milk 
Control Board, 184 A 188, 121 Pa. 
Sui>er. 281. 

Tex—^Texas Underwriters y. Martin- 
al, Civ.App., 140 S.W.2d 682— 
Beaumont Petroleum Syndicate v. 
Broussard, Clv.App., 64 S.W.2d 993, 
appeal dismissed Plalnview Bldg. & 
Loan^Ass'n y. Robbins, 78 S.W.2d 
92, 123 Tex 408, answer conformed 
to Guardian Trust Co. v. Turner, 
Civ.App., 78 S.W,2d 1047—Lingo 
Lumber Co. v. Hayes, CivApp., 64 

S. W.2d 836: 

Williams y. State, 176 S.W.2d 
177, 146 TexCr. 430. 

Vt.—^Bx parte Guerra, 110 A 224, 94 
Vt 1, 10 ALJEL 1560. 

Va.—Cavalier Vending Corp. v. State 
Bd. of Pharmacy, 79 S.E.2d 636, 
195 Va. 626, appeal dismissed 74 
S.CL 871, 347 U.S. 996, 98 L.Bd. 
1127—Mumpower v. Housing Au¬ 
thority of City of Bristol, 11 S.E.2d 
732, 176 Va. 426. 

Wash.;—State v. Sears, 108 P*2d 337, 

4 Wash.2d 200—^McDermott y. 
State, 84 P.2d 872, 197 Wash. 79— 
Shea V. Olson, 63 P.2d 616, 186 
Wash. 148, 111 AL.R. 999, adhered 
to 69 P.2d 1183, 186 Wash. 700, 111 
AL.R. 1011—Conger v. Pierce 
County, 198 P, 877, 116 Wash. 27, 
18 AL.R. 893. 
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greatest and most powerfiil attribute of govern¬ 
ment.'^^*® It was bom with civilized govern¬ 
ment,and was possessed by every state before 
the union was formed.Although the basis of 
the police power lies in the constitution which re- 
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gards the public welfare, safety, and health of the 
citizens of the state,'^^-2<> and although it may be 
given to the people of the state by the constitu- 
tion,'^^*26 the power exists without any reservation 
in the constitution,'^^ being founded on the duty of 


—city of Huntlnaton v. State 
Water Commtesion, 73 S.B.2d 838— 
State ex rel. Morris v. West Vir¬ 
ginia Kacing Commission, 55 S.B. 
2d 263, 133 W.Va. 179—State ex 
rel. City of Charleston v. Sims, 64 
S.B.2d 729, 132 W.Va. 826—^Hayes 

V. Town of Cedar Grove, 30 S.E.2d 
726, 126 W.Va. 828, 166 A.L.R. 702— 
State v. Bunner, 27 S.B.2d 823, 126 

W. Va. 280—^Phillips v. City of Mor- 
. gSLntown, 19 S:B.2d 608, 124 W.Va« 

170—^Hinebaugh v. James, 192 S.B, 
177, 112 A.L.R. 69. 

Wls.—^Rust V. State Board of Dental 
Examiners, 266 N.W. 919, Zld Wls. 
127. 

Wyo.-^tate v. Liangley, 84 P.2d 767, 
53 Wyo. 382. 

12 C.J, p 907 note 10. 

**The state possesses Inherent au¬ 
thority—^it antedates the Constitu¬ 
tion—^to resort, in the building and 
expansion of its community life, to 
such measures as may be necessary 
to secure the essential common ma¬ 
terial and moral needs.** 

N.J.—^Mansfield & Swett v. Town of 
West Orange, 198 A. 226, 229, 120 
N.J.Law 146. 

SoverelgXLty itself 

Police power is an attribute of 
sovereignty, or rather it is sovereign¬ 
ty itself. 

Vt —Sowmeu v. Parker, 22 A,2d 618, 
112 Vt. 241—Ex parte Guerra, 110 

A. 224, 94 Vt. 1, 10 AL,R. 1660— 
Bacon v. B. & M. R. R., 76 A. 128, 
88 Vt 421. 

Powers inherent In dominion 
The police power of a state con¬ 
sists of the exercise by a sovereign 
of powers inherent in its dominion. 

U.S.—^Allen B. Dumont Laboratories 

V. Carroll, C.A.Pa.. 184 P.2d 163, 
certiorari denied, Carroll v. Allen 

B. Dumont Laboratories, 71 S.Ct 
490, 840 U.S. 929, 95 L.Bd. 670. 

Bzeroise not dependent 6n emergency 
(1) Police power is permanent 
right of sovereignty, and Its exercise 
is not dependent on emergency. 

N.J.—^In re North Jersey Title Ins. 
Co., 184 a: 420, 120 N.J.Bq. 148, af¬ 
firmed 187 A 146, 120 N.J.Eq. 608 
—In re Mechanics Trust Co., 181 A 
428, 429, 119 N.J.Eq. 141. 

N.Y.—Corpus gorls Seoundnm oited 
in Gilpin v. Mutual Life Ins. Co. of 
N. T., 64 N.Y.S.2d 436, 444, re¬ 
versed on other grounds 66 N.Y. 
S.2d 831, 271 App.Dlv, 499, motion 
denied 84 N.B.2d 828, 298 N.Y. 861, 
reversed on other grounds 86 N.B. 
2d 787, 299 N.Y. 263, motion denied 
95 N.B.2d 407, 301 N.Y. 73L 


(2) Constitutional power Is not 
born of extraordinary conditions. 
Del.—^Becker v. State. 186 A 92, 7 W. 

W.Harr. 464. 

(3) As shown infra S 195 emer¬ 
gency does not create power or 
diminish restrictions of constitution. 

74.6 Pa.—Commonwealth v. Wido- 
vich, 146 A 296, 296 Pcl 811, appeal 
dismissed and certiorari denied 
Muselin v. Commonwealth of Penn¬ 
sylvania, 60 S.Ct. 66, 280 U.S. 518, 
74 L.Ed. 688. 

Commonwealth v. Nelson, 92 A 
2d 431, 172 Pa.Super. 126, reversed 
on other grounds 104 A 2d 133, 377 
Pa. 68, certiorari granted. Com. of 
Pa. V. Nelson, 76 S.Ct. 68, 348 U. 

S. 814, 99 L,Bd.-^Philadelphia 

Suburban Water Co. v. Pennsyl¬ 
vania Public Utility Commission, 
78 A2d 4'6, 168 Pa.Super. 360— 
Commonwealth v. Reitz, 89 A 2d 
522, 156 Pa.Super. 122. 

74.10 Pla.—^Mclnemey v. Ervin, 46 
So.2d 468. 

74-1& Pla.—^Mclnemey v. Eirvin, su¬ 
pra. 

N.J.—Schmidt v. Board of Adjust¬ 
ment of City of Newark, 88 A2d 
607, 9 N.J. 405. 

Police power aatedates oonstitation 
N.Y.—Gilpin v. Mutual Life Ins. Co. 

of N. Y.,.64 N.Y.S.2d 436, reversed 
. on other grounds 66 N.Y.S.2d 831, 
271 App.Div. 499, motion denied 84 
N,E.2d 328, 298 N,Y. 861, reversed 
on other grounds 86 N.E.2d 737, 299 
N.Y, 263, moUon denied 95 N.E.2d 
407, 801 N.Y. 781. 

W.Va—City of Huntington v. State 
Water Commission, 73 S.E.2d 833— 
Hayes v. Town of Cedar Grove, 30 
S.B.2d 726, 126 W.Va 828, 156 A 
L.R. 702. 

74^ U.S.^Zilfrin, Inc. v. Martin, 
D.C.Ky., 24 F.Supp. 924, affirmed 60 
S.Ct 163, 808 U.S. 182, 84 L.Ed. 128. 

74.25 Vt—Sowma v. Parker, 22 A 
2d 618, 112 Vt 24L 

75. Ark.—^Btlckenbottom v. McCain, 
181 S.W.2d 226, 207 Ark. 486, cer¬ 
tiorari denied 66 S.Ct 189, 323 U.S. 
777, 89 L.Bd. 621, rehearing de¬ 
nied 66 S.Ct 267, 828 U.S. 817, 89 
L.Ed. 649. 

Cal.—City of Pasadena v. Charle- 
ville, 10 P.2d 746, 216 Cal. 284. 
Bla—^Bx parte Hawthorne, 166 So. 

619, 116 Fla 608, 96 AL.lt 672. 
m. —^People V. City of Chicago, 108 
N.B.2d 16, 418 IlL 83—Zelney v. 
Murphy, 66 N.E.2d 754, 887 Ill. 492 
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—People V. Johnson, 123 N.B. 643, 
288 Ill. 442, 4 AL.R. 1535. 

Miss.—Superior Oil Co. v. Beery, 68 
So.2d 116, 216 Miss. 664, suggestion 
of error overruled 64 So.2d 857, 
216 Miss. 664. 

Neb.—^Hanson v. Union Pac. R. CO., 
71 N.W.2d 626, 160 Neb. 669. 

N.J.—Schmidt v. Board of Adjust¬ 
ment of City of Newark, 88 A2d 
607, 9 N.J. 406. 

N.Y.—Corpus Juris Secundum dted 
in Gilpin V. Mutual Life Ins. Co. 
of N. Y., 64 N.Y.S.2d 436, 444, re¬ 
versed on other grounds 66 N.Y.S. 
2d 831, 271 App.Div. 499, motion 
denied 84 N.E.2d 328, 298 N.Y. 861, 
reversed on other grounds 86 N.E. 
2d 737, 299 N.Y. 258, motion de¬ 
nied 96 NE.2d 407, 301 N.Y. 731. 
N.D.—Corpus Juris Secundum quoted 
in State ex rel. City of Minot v. 
Gronna 69 N.W.2d 614, 631, 639. 
Okl.—State ex rel. Whetsel v. Wood, 
248 P.2d 612, 207 Okl. 193, 84 AL. 
R.2d 1321—Ex parte Sales, 283 P. 
186, 108 Okl. 29—Ex parte Tindall. 
229 P. 126, 102 Okl. 192—Chicago. 

R. I. & P. Ry. Co. v. Taylor, 192 
P. 349, 79 Okl. 142. 

Or.—<k>rpu8 Juris cited in American 
Trust Co, V. McCalllster, 299 P. 
819, 322, 186 Or. 838. 

Pa—Commonwealth v. Stofchek, 186 
A 840, 322 Pa 513. 

Rohrer v. Milk Control Board, 
184 A 133, 121 PaSuper. 281. 

Tex.—Corpus Juris cited in Beau¬ 
mont Petroleum Syndicate v. 
Broussard, Civ.App., 64 S.W.2d 998, 
1000, appeal dismissed Plain^dew 
Bldg. & Loan Ass'n v. Robbins, 73 

S. W,2d 92, 123 Tex. 408, answer 
conformed to Guardian Trust Co. 
V. Turner, Civ.App., 78 S.W.2d 
1047. 

Vt.—Sowma V, Parker, 22 A2d 618, 
112 Vt. 241. 

Va—Cavalier Vending Corp. v. State 
Bd. of Pharmacy, 79 S,B.2d 636, 
196 Va 626, appeal dismissed 74 
S.Ct 871, 847 U.S. 996, 98 L.Bd. 
1127. 

Wash.—State v. Sears, 103 P.2d 337, 

4 Wash.2d 200—^McDermott v. 
State, 84 P.2d 372, 197 Wash, 79— 
Shea V. Olson, 53 P.2d 616, 186 
Wash. 143, 111 AL.R. 999, adher¬ 
ed to 69 P.2d 1183, 186 Wash. 700, 
111 AL.R. 1011. 

W.Va—City of Huntington v. State 
Water Commission, 73 S.E.2d 833— 
State ex rel. Dyer v. Sims, 68 S.B. 
2d 766, 134 W.Va 278, reversed on 
other grounds 71 S.Ct. 557, 341 U.S. 
22, 96 L.Ed. 713—State v. Bunner, 
27 S.B.2d 823, 126 W.Va 280. 



§175 CONSTITUnONAL LAW 16 C.J.S. 

the state to protect its citizens and provide for the i In its nature it is very broad and comprehen- 
safety and good order of society,*^® 1 sive,^^ elsewhere and otherwise described or de^ 


Wyo.—state v. Langley, 84 P.2d 767, 
53 Wyo. 332. 

12 C.J. p 907 note 11. 

Ctonstitatioiial reference to poUoe 
power that it shall never be abridged 
is merely declarative of a fundamen¬ 
tal principle of government. 

Mo.—^Kansas City v, Kansas City 
Terminal Ry. Co., 25 S.W.2d 1055, 
324 Mo. 882. 

SpeoilLo provisions not necessarily 
eontrolUag 

In helping the poor, state is not 
confined to constitutional provision 
relating to maintenance of i>oor, but 
can act under its police power to 
prevent or break widespread eco¬ 
nomic depression and its demorali 2 s- 
ing influences. i 

Ala.—^Beeland Wholesale Co. v. Kauf- { 
man, 174 So. 516. 234 Ala 249. 

ISTot referable to any single provision 
The right of the state legislature 
to exercise the police power is not 
referable to any single provision of 
the constitution, but it Inheres in 
and springs from the nature of our 
Institutions, and hence the limita¬ 
tions upon it are those which spring 
from the same source as well as 
those expressly set out in the con¬ 
stitution. 

Md.—Smith V. Higinbothom, 48 A.2d 
754, 187 Md. 115. 

76, Ariz.—State v. Pelosi, 199 P.2d 
125, 68 Ariz. 51. 

Cal—^McKay Jewelers v. Bowron, 122 
P.2d 543, 19 Cal.2d 595, 139 A.Ii.R. 
1188—Matthiessen v. City of San¬ 
ta Barbara, 22 P.2d 19, 217 CaL 
789—Matthiessen v. Montedto 

County Water Diet., 22 P.2d 19, 
217 Cal. 788—Gin S. Chow v. City 
of Santa Barbara, 22 P.2d 5, 217 
Cal. 678. 

IIL—Cremer v. Peoria Housing Au¬ 
thority, 78 N.E.2d 276, 899 IlL 579 
—Zelney v. Murphy. 56 H.E.2d 764, 
887 IlL 492—Ijittell v. City of 
Peoria, 29 N.B.2d 588, 874 IlL 844 
—People V. Johnson, 128 N.B. 643, 
288 IlL 442, 4 A.L.H. 1535. 

Ky.—Whitney v. Newbold, 109 S.W. 

2d 406, 270 Ey. 209. 

Mont.—CSoxpus Jozis cited In Barney 
V. IBoard of Railroad Comers, 17 
P.2d 82, 87, 98 Mont. 116. 

N.T.—People v. Ryan, 248 M.T.S. 644, i 
280 APP.D1V. 262. 

ITJD,—Perch v. Housing Authority of 
Cass County, 59 N.W.2d 849— 
Corpus Juris Seonndom woted. In 
State ex reL City of Minot v. Gron- 
na» 59 H.W.2d 614, 531, 689. 

Ohio.—McDaniels v. Robins, 25 Ohio 
816. 

Or.—Poeller Vv Housing Authority of 
Portland, 256 P.2d 762, 198 Or. 205 
—Corpus Juris cited in American 
Trust Co. V. McCallister, 299 P. 
819, 322, 186 Or. 888. 


Pa.—W'ortex Mills v. Textile Work¬ 
ers Union of America, C.I.O., 85 
A.2d 851, 369 Pa. 359. 

Tenn.—Nashville, C. & St. D. Ry. v, 
Morgan, 24 S.W.2d 898, 160 Tenn. 
316. 

Tex.—^Brown v. Humble Oil & Refin¬ 
ing Co.. 83 S.W.2d 936, 126 Tex. 
296, 99 A.Ii.R. 1107, rehearing de¬ 
nied Brown v. Humble Oil & Re¬ 
fining Co., 87 S.W.2d 1069, 126 
Tex. 296, 101 A.I..R. 1398. 

City of Dallas v. Halbert, Civ. 
App., 246 S.W.2d 686, error refused 
no reversible erroiv-Corpns Juris 
Secundum cited in City of Coleman 
V. Rhone, Civ. App., 222 S.W.2d 
646, 648, error refused. 

Wash.—State v. Boren, 219 P.2d 666. 
36 Wash.2d 622, 20 A.L..R.2d 798, 
appeal dismissed, Boren v. State 
of Wash., 71 S.Ct. 198, 340 U.S. 881, 
95 L-Ed. 640. 

12 C.J. p 907 note 12. 

Pounded In public necessity 

Police power is founded in public 
necessity, which, justifies its exer¬ 
cise. 

U.S.—^Lone Star Gas Co. v. City of 
Port Worth, D.C.Tex., 16 P.Supp. 
171, reversed on other grounds, C. 
C.A., 93 P,2d 584, certiorarjl denied 
58 S.Ct 943, 304 U.S. 562, 82 Lb 
Ed. 1629, rehearing denied 68 S.Ct 
1044, 804 U.S. 589, 82 L.Ed. 1649. 
Ark.—City of Little Rock v. Smith, 
163 S.W,2d 706, 204 Ark. 692— 
Beaty v. Humphrey, 115 S.W.2d 
669, 195 Ark. lOOSi 

Conn.—State v. Heller, 196 A. 837, 
128 Conn. 492, app^ dismissed, 
Heller v. State of Connecticut, 68 
S.Ct 765, 808 U.S. 627, 62 LbBd. 
1088. 

Del.—Appeal of Idoyd, Super., 196 
A. 156. 

N.T.—City of Albany v. Anthony, 28 
N.T.S.2d 963. 262 App.Div. 401. 
Duty to act 

The general assembly has a duty 
I to enact laws providing for the gen¬ 
eral welfare and safety of the peo-. 
pie within the state. 

Ind.—State ex reL Mavity v. Tyn¬ 
dall, 74 N.B,2d 914, 226 Ind. 860, 
certiorari denied 68 S.Ct. 609, 888 
U.S. 834, 92 LbEd. 1118, rehearing 
denied 68 S.Ct. 782, 333 U.S. 868, 92 
LbEd, 1138, 

Control of private interests fbr pub. 
lio welfare 

The foundation-of the police pow¬ 
er Is control of private interests for 
the public welfare. 

Mo.—City of Clayton v. jSTemours, 
182 S.W.2d 67, 853 Mo, , 61, appeal 
disnilssed 65 S.Ct. 660, two cases, 
828 U.S. 684, 89. L.Ed. 664. 

Plrst duty of government is to, 

I govern, that is, to mountain law wid 
I order at all haz^ds, ‘and regardless 
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of expense, and only by doing this 
does it fulfill its legitimate function, 
which is the protection of life, liber¬ 
ty, and property. 

Pa—Carnegle-Illinois Steel Corp, v. 
United Steelworkers of America 
(CIO), 46 A.2d 857, 853 Pa 420. 
fundamental purpose of govern, 
ment is to protect the health, safety, 
and general welfare of the public. 
N.T.— Hslner v. Erdreich Realty 
Corp., 11 N.T.S.2d 142, 170 Misc. 
846. 

Blgliest duty owed by a state to 
its citizens Is to provide for their 
security., 

Md.—^Rutledge Co-op. Ass'n v. Baugh¬ 
man, 138 A. 29, 158 Md. 297, 66 
. A.LbR. 1042. 

Faaramount duty of government is 
protection of persons and property. 
Ga—Gulledge v. Augusta Coach Co. 
80 S.E.2d 274, 210 Gku 377. 

77. U.S.—Corpus Juris Secundum 
cited in Goltzman v. Rougeot, D.C. 
La, 122 P.Supp. 700, 703—Ameri¬ 
can Federation of Labor v. Wat¬ 
son, D.C.Fla, 60 F.Supp. 1010, re¬ 
versed on other grounds 66 S.Ct. 
761, 827 ir.S. 682, 90 L.Bd. 878. 

Ariz.—State v.“ Borah, 76 P.2d 767, 
61 Ariz. 818, 116 A.L.R 264— 
State v. Childs, 257 P. 866, 82 Ariz. 
222, 54 A.L.R 786. 

Ark.—^Bennett v. City of Hope, 161 
S.W.2d 186, 204 Ark. 81. 

Cal.—Ex parte Jones, 188 P.2d 418, 
66 CaLApp.2d 658. 

Conn.—Franklin Furniture Co. v. 
City of Bridgeport, 116 A.2d 435, 
142 Conn. 610. 

Del,—State v. Danberg, 6 A.2d 696, 1 
Terry 186. 

Ga—Crummey v. State, 64 S.B.2d 
880, 88 GaApp. 459. 

HL—People V. City of Chicago, 108 
N.E.2d 16, 418 HL 88—People v. 
Brown, 95 N.B.2d 888, 407 Ill. 665. 
Ky.—Dllnois Cent. R. Co, v. Com., 
204 S,W.2d 978, 805 Ky. 682, cer¬ 
tiorari denied 68 S.Ct. 1511, 334 
US. 843, 92 LJBd. 1767. 

Md.—^Dayls v. Stata 87 A.2d 880, 183 
Md. 886 —Burley v, City of An¬ 
napolis, 34 A.2d 608, 182 Md. 307. 
Mms.—G eneral Outdoor Advertising 
Co. V. Department of Public Works, 
193 N.B. 799, 289 Masa 149, appeal 
dismissed General Outdoor Adver¬ 
tising Co. V. Callahan, 66 S.Ct 496, 
297 U.S. 726, 80 L-Bd. 1008, (Jen- 
eral Outdoor Advertising Ca v. 
Hoar, 66 S.Ct 496, 297 U.S. 725,_80 
L.Ed. 1008, and.Brink v. Callah^, 

, 66 S.Ct 496, 297 U.S. 726. 80 L.Bd. 
1008. 

Minn.—Corpus Ju:^ Secnjiduni died 
Itt State V. Industrial Tool &. Die 
Works, 21 N.W-2d 81, 40, 220 
69L 
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fined as a.very high power,and the laws enacted 
for the purpose of regulation thereunder may be 
impolitic, harsh, and oppressive without contraven¬ 
ing the constitutional inhibitions^ it corresponds to 
the right of self-preservation in the individual, 
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and is an essential element in all orderly govern¬ 
ments,^® because necessary to the proper mainte¬ 
nance of the government and the general welfare of 
the community.si It comprehends reasonable pre¬ 
ventive measures no less than the punishment of 


City of Clayton v. Nemours, 
182 S.W.2d 67, 368 Mo. 61, appeal 
dismissed 65 S.Ct 660, two cases, 
823 U.S. 684, 89 L.Ed. 664. 

-National City Bank of New 
York V. Del Sordo, 109 A.2d 631, 16 
N.J. 630. 

Grosso v. Board of Adjustment 
of Millbum Tp. in Essex ^County, 
61 A.2d 167, 137 N.J.Law 630. 

N.M.—State ex rel. Hughes v. Cleve- 
land, 141 P.2d 192, 47 N.M. 230. 

N.Y._Corpus Juris Seoundmn cited 

lA Gilpin V. Mutual Life Ins. Co. 
of N. Y., 64 N.Y.S.2d 436, 444, re¬ 
versed on other grounds 66 N.Y.S.2d 
881, 271 App.Div. 499, motion de¬ 
nied 84 N.E.2d 328. 298 N.Y. 861. 
reversed on other grounds 86 N.E. 
2d 737, 299 N.Y. 253, motion denied 
95 N.E.2d 407, 801 N.Y. 731. 

N.D.—State v. Cromwell, 9 N.W.2d 
914, 72 N.D. 665. 

Ohio.—Grleb v. Department of Llguor 
Control of State. 90 N.E.2d 691. 
163 Ohio St 77. 

Or.—Corpus Juris Seoundnm cited in 
Christian v. La Forge, 242 P.2d 
797, 802, 194 Or. 460. 

Pa.—Gambone v. Com., 101 A,2d 684, 
375 Pa. 647. 

RI.—Creditors Service Corp. v. Cum¬ 
mings, 190 A. 2, 67 K.I. 291. 

Tex.—Spann v. City of Dallas, 235 S. 
W. 618, 111 Tex. 860, 19 A.L.R. 
1387. 

Neel V. Texas Liquor Control Bd., ^ 
Civ.App., 269 S.W.2d 812, refused' 
no reversible error—Corpus Juris | 
Secundum cited in City of Cole-1 
man v. Phone, Civ.App., 222 S.W. 
2d 646, 648, error refused—^Nichols, 
V. Park, Civ.App., 119 S.W.2d 1066. 
Utah.—Corpus Juris Secundum cited 
in Backman v. Bateman, 263 P.2d 
661, 663, 1 Utah 2d 163. 

Va.—Weber City Sanitation Com¬ 
mission V. Craft 37 S.E.2d 163. 
W.Va.—State ex rel. Morris v. West 
. Virginia Racing Commission, 65 S. 

B,2d 263, 183 W.Va. 179. 

12 C.J. p 928 note 6. 

''To a degree and in a sense, prac- 
.tically every law enacted by the leg¬ 
islative departments In our form of 
government emanates frdm author¬ 
ity conferred by and springing from 
the exercise of the Police Power.” 
Ky.—City of Louisville v. Kuhn, 145 
. SW.2d, 851, 868, 284 Ky. 684; 

77.5 Ind.—State ex rel. Mavlty v. 
TyndaU, 74 N.B.2d 914, 226. Ind. 
360, certiorari denied 68 S.Ct 609, 
333 U.S. 834, 92 L.Ed. 1118, rehear¬ 
ing denied 68 S.Ct -732, 333 U.S. 
868, 92 L.Ed. 1188. 

78. U.S.—Southern Bell Telephone 


A Telegraph Co. v. Town of Cal¬ 
houn, D.C.S.C., 287 P. 381. 

CaL—iyAmico v. Brock, 264 P.2d 120, 
122 Cal.App.2d 63—^De Aryan v. 
Butler, 260 P.2d 98, 119 Cal.App.2d 
674, certiorari denied 74 S.Ct 868, 
847 U.S. 1012, 98 L.Ed. 1136. 

Iowa.-^-CoTpu8 Juris Secundum cited 
in Jacobs v. City of Chariton, 66 
N.W.2d 661, 670, 245 Iowa 1378. 

W.Va.—State ex rel. Morris v. West 
Virginia Racing Commission, 66 S. 
B.2d 263, 138 W.Va. 179. 

Imposition of liability without fault 
In the exercise of the power the 

state may impose liability without 

fault 

Minn.—Alexander Co. v. City of Owa- 
tanna, 24 N.W.2d 244, 222 Minn. 812. 

W.Va.—State ex rel Morris v. West 
Virginia Racing Commission, 56 S. 
B.2d 263, 188 W.Va. 179. 

79. U.S.—Panhandle Eastern Pipe 
Line Co. v. State Highway Com¬ 
mission of Kansas, Kan., 55 S.Ct 
663, 294 U.S. 613, 79 L.Ed. 1090, 
rehearing denied 38 P.2d 151, 139 
Kan. 849, and rehearing denied 
Panhandle Eastern Pipe Line Co.! 
V, State Highway Commission of 
Kansas, 66 S.Ct 662, 296 U.S. 768, 
79 L.Ed. 1709, 

Al€u—State ex rel. Wilkinson v. Mur¬ 
phy, 186 So. 487, 237 Ala. 332, 121 
AL.R. 288. 

Ariz.—^American Federation of Lar 
bor V. American Sash & Door Co., 
189 P.2d 912, 67 Ariz. 20, aflElrmed 
69 S.Ct 258, 260, 836 U.S. 688, 93 
L.Ed. 222, 6 A.L.R.2d 481. 

Cal.—^Matthiessen v. City of Santa 
Barbara, 22 P.2d 19, 217 CaL 789— 
Matthiessen v. Montecito County 
Water Dist, 22 P.2d 19, 217 Cal. 788 
—<Soipus Juris cited hi Gin S. Chow 
V. City of Santa Barbara, 22 P.2d 
6, 16, 217 Cal. 673. 

Del.—^Bispham v. Mahony, 176 A. 820, 

6 W.W.Harr. 318. 

Md.—^Mayor and Council of Pocomoke 
City V. Standard Oil Co. of New 
Jersey, 159 A. 902, 162 Md. 368. 

Mich.—People v. Sell, 17 N.W.2d 198, 
310 Mich. 805. 

N.J.—^Thorp V. Board of Trustees of 
Schools for Indus. Ed. of Newark, 
79 A.2d 462, 6 N.J. 498, vacated on 
other grounds 72 S.Ct 85, 842 U.S. 
803, 96 L.Ed. 608. 

N.T.—People v. Ryan, 243 N.Y.S. 644, 
230 App.Div. 252. 

Corpus Juris Secundum oited In 
Gilpin V. Mutual Life Ins. Co. of 
N. Y., 64 N.Y.S.2d 436, 444, revers¬ 
ed on other grounds 66 N.Y.S.2d 
831, 271 App.Div. 499, motion de- 

; nled 84 N.E.2d 828, 298 N.Y. 861, 
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reversed on other grounds 86 N.B. 
2d 737, 209 N.Y. 253, motion denied 
96 N.E.2d 407, 301 N.Y. 731. 

Or.—Corpus Juris cited in Aonerican 
Trust Co. V. McCalUster, 299 P* 
819, 322, 186 Or. 338. 

12 C.J. p 907 note 13. 

80. Cal.—^Deese v. City cf Lodi, 69 
P.2d 1005, 21 Cal.App.2d 631. 

Fla—^Mclnemey v. Ervin, 46 So.2d 
468. 

Ga—^De Berry v. City of La Grange, 
8 S.E.2d 146, 62 GaApp. 74. 
Idaho.—^Poster's Inc. v. Boise City, 
118 P.2d 721, 63 Idaho 201. 

Mich.—People v. Sell, 17 N.W.2d 193, 
810 Mich. 806. 

N.Y.—Bertholf v. O'Reilly, 74 N.Y. 
609—^People ex rel. Bryant v. Zim¬ 
merman, 210 N.Y.S. 269, 213 App. 
Div. 414, affirmed 150 N.E. 497, 241 
N.Y. 406, 43 A.L.R. 909. 

N.D.—State v. Brass, 62 N.W. 408, 2 
N.D. 482. 

Or.—Corpus Juris cited in American 
Trust Co. V. McCalUster, 299 P. 
319, 322, 136 Or. 838. 

Wyo.—estate V. Langley, 84 P.2d 767, 
68 Wyo. 832. 

The most essential of powers 
Mo.—^Poole & Creber Market Co. v. 
Breshears, 125 S.W.2d 23, 343 Mo. 
1133. 

One of the most essential of govern¬ 
mental powers 

Minn.—Alexander Co. v. City of Owa- 
tonna, 24 N.W.2d 244, 222 Minn. 
312. 

N.J.—Schmidt V, Board of Adjust¬ 
ment of City of Newark, 88 A.2d 
607, 9 N.J. 406. 

Sieber v. Laawe, 109 A.2d 470, 83 
N.J.Super. 116. 

Law of necessity 

The police power is the law of 
necessity. 

HI.—^Town of Lake View v. Rose Hill 
Cemetery Co., 70 IlL 191, 22 Am. 
Rep. 71. 

N.J.—Jamouneau v. Hamer, 109 A2d 
640, 16 N.J. 600, certiorari denied 
75 S.Ct 580, 349 U.S. 904, 99 L.Ed. 

12 CJ. p 907 note 13 [a]. 

81. Ga.—De Berry v. City of La 
Grange, 8 S.E.2d 146, 62 Ga.App. 
74. 

m. —City of Chicago v. Chicago & N. 
W. Ry. Co., 122 N.E,2d 563, 4 Ill. 
2d 307—^People v. City of Chicago, 
108 N.E.2d 16, 413 III. 83. 

Neb.—Placek v. Bdstrom, 26 N.W.2d 
489, 148 Neb. 79. 174 A.L,R. 856. 
Or.—Corpus Juris cited in American 
Trust Co. v. McCalUster, 299 P. 
819, 322, 186 Or. 838. 



§ 175 CONSTITUTIONAL LAW 

perpetrated offenses and it may act to prevent 
apprehended dangers as well as to control those 
already existing, the existence of power, op¬ 
portunity, and temptation to do what is against pub¬ 
lic policy being a sufficient basis for legislative ac- 
tion.®^*^<^ On it depends the security of social or¬ 
der, the life and health of the citizen, the comfort 
of an existence in a thickly populated co mm u ni ty, 
the enjoyment of private and social life, and the 
beneficial use of property, and it has been said to 
be the very foundation on which our social system 
rests.83 It has for its object the improvement of 
social and economic conditions affecting the com- 
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munity at large and collectively with a view of 
bringing about “the greatest good of the greatest 

number.”84 

Generally police power operates in the field of 
regulation, except possibly in some cases of emer¬ 
gency such as conflagration or flood when private 
property may be temporarily used or damaged or 
even destroyed to prevent loss of life or to protect 
the remaining property of an entire locality.34.5 jt 
is founded largely on the maxim, Sic utere tuo ut 
alienum non laedas,*® and also to some extent on 
that other maxim of public policy, Salus populi 
suprema Lex est*® The constitution presupposes 


Wash.—State v. Boren, 219 P.2d 666, 
86 Wash.2d 522, 20 A.Li.B.2d 798, 
appeal dismissed Boren v. State 
of Wash., 71 act. 198, 340 U.S. 
881, 95 Ii.Ed. 640. 

12 C.J. p 907 note 15. 

82. U.S.—Jung V. City of Winona, 
D.C.Mlnn.. 71 F.Supp. 668. 

N.J.—^Thorp V. Board of Trustees of 
Schools for Indus. Bd. of Newark. 
79 A.2d 462, 6 N.J. 498, vacated 
on other grounds 72 S.Ct. 36, 842 
U.S. 803, 96 L..Bd. 60S. 

State V. Gaynor, 197 A. 360, 119 
N.J.L.aw 682. 

N.T.—Ck>rpiui Jtizis Secundiim cited 
ia Gilpin V. Mutual Life Ins. Co. 
of N. T., 64 N.Y.S.2d 436. 444, re¬ 
versed on other grounds 66 N.Y.S. 
2d 831, 271 App.Div. 499, motion 
denied 84 N.R2d 828, 298 N.Y. 
861, reversed on other grounds 86 
N.B.2d 737, 299 N.Y. 253, motion 
denied 95 N,B.2d 407, 801 N.Y. 731. 
82.5 U.S.—Gltlow V. People of the 
State of New York, N.T., 45 S.Ct. 
625, 268 U.S. 652, 69 L..Bd. 1138. 
N.M.—State ex reL Hughes v. Cleve¬ 
land, 141 P.2d 192, 47 N.M. 280— 
Gutierrez v. Middle Rio Grande 
Conservancy Dist., 282 P. 1, 34 N.M. 
846. 70 ALuR. 1261. 

82.10 U.S.—Jting V. City of Winona, 

U. C.Minn., 71 F.Supp. 558. 

83. Ga—De Berry v. City of Ija 
Grange. 8 S.B.2d 146, 62 GaApp. 74. 

N.a—State V. McGee, 75 S.E.2d 788, 
237 N.C. 633, appeal dismissed Mc¬ 
Gee V. State of N. C., 74 S.Ct. 60, 
846 U.S. 802, 98 KBd. 334, rehear¬ 
ing denied 74 S.Ct. 272, 346 U.S. 
918, 98 LuBd. 413. 

OkL—Corpus Juris quoted lu State 

V. Reidall, 233 P. 684, 687, 109 Okl. 
35, 42 ALuR. 765. 

Va—^Mumpewer v. Housing Author¬ 
ity of City of Bristol, 11 S.B.2d 
732, 176 Va 426. 

12 C.J. p 907 notes 16, 17. 

**The essential quality of the po¬ 
lice power as a governmental agency 
is that it imposes upon persons and 
property burdens designed to pro¬ 
mote the safety and welfare of the 
public at larga** 


Neb.—Holmherg v. Chicago, St. P., 
M. & O, R. Co.. 214 N.W. 746, 115 
Neh. 727, reversed on other grrounds 
Chicago, St. P.. M. & O. By. Co. v. 
Holmberg, 51 S.Ct. 66, 282 U.S. 
162, 76 L-Ed. 270—^Lindeman v. St. 
Joseph & G. I. R. Co., 202 N.W. 
913, 113 Neb. 284—Chicago. B. & 
Q. R. Co. V. State, 66 N.W. 624, 
627, 47 Neb. 649, 41 L.R.A 481, 63 
Am.S.R. 557, affirmed 18 S.Ct. 513, 
170 U.S. 57, 42 LuEd. 948. 

84. Mich.—People v. Sell, 17 N.W. 
2d 193, 810 Mich. 305—People, v. 
Brazee, 149 N.W. 1053, 183 Mich. 
259, 262, luRA.1916E 1146. 

N.Y.—Corpus Juris Secundum olted| 
in Gilpin V. Mutual Life Ins. Co. 
of N. Y.. 64 N.Y.S.2d 436, 444, re¬ 
versed on other grounds 66 N.Y.S. 
2d 831, 271 App.Div. 499, motion 
denied 84 N.E.2d 328, 298 N.Y. 861, 
reversed on other grounds 86 N.E. 
2d 737, 299 N.Y. 253, motion denied 
95 N.E.2d 407, 301 N.Y. 781. 
interest of puhUo paramount 
Where interest of individual and 
interest of public run counter, that 
of individual must give way unless 
burden imposed is arbitrary and un- 
reasonabla 

Fla.—^Egan v. City of Miami, Fla, 
178 So. 132, 

Public good 

The exercise of the police power Is 
for the promotion of the public good. 
Md.—^Maryland Coal & Realty Co. v. 
Bureau of Mines of State, 69 A2d 
471, 193 Md. 627. 

Greatest welfare of people 
A state’s police power, which is but 
another name for the power of gov¬ 
ernment, is not confined to the sup¬ 
pression of what is disorderly or im- 
sanltary, but extends to so dealing 
with conditions which exist in the 
state as to bring out of them the 
greatest welfare of its peopla 
N.C.—Morris v. Holshouser, 17 S.B. 
2d 115, 220 N.a 298, 187 AL.R 
783. 

VuAdamental i^urpose of the police 
power is bettering of conditions of 
living, and it involves a multiplicity 
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of objects looking to such end which 
tend to make government smooth- 
running. 

Ky.—City of Louisville v. Kuhn, 145 
S.W.2d 861, 284 Ky. 684. 

84.5 Cal.—Rose v. State, 123 P.2d 
606, 19 Cal.2d 713, followed In Bet¬ 
tencourt V. State, 123 P.2d 525, 19 
Cal.2d 876, Brandon v. State, 123 
P.2d 616, 19 Cal.2d 877, Jones v. 
State, 123 P.2d 626, 19 Cal.2d 874, 
and Laughlln v. State, 128 F.2d 
526, 19 Cal.2d 875. 

Public safety as proper subject of 
police power see Infra 5 184. 

85. Ma—^Mclnerney v. Ervin, 46 So. 
2d 458. 

Ga—^De Berry v. City of La Grange, 
8 S.E.2d 146, 62 GaApp. 74. 

IlL—^Du Page County v« Henderson, 

83 N.E.2d 720, 402 IlL 179. 

Md.—^Burley v. City of Annapolia 

84 A2d 603, 182 Md. 807. 

Md.—^Tighe v. Osborna 131 A 801, 
149 Md. 349, 43 AL.R. 819. 

Mont.—State v. Loomis, 242 P, 344, 
75 Mont 88. 

12 C.J. p 907 note 19. 

86. Fla—^Mclnerney v. Ervin, 46 So. 
2d 458. 

Ga—^De Berry v. City of La Granga 
8 S.E.2d 146, 62 GaApp. 74. 

Md.—^Mayor and Council of Poco- 
moke City v. Standard Oil Co. of 
New Jersey, 159 A 902, 162 Md. 
868 . 

N.J.—Jamouneau v. Harner, 109 A 
2d 640, 16 N.J. 600, certiorari de¬ 
nied 76 S.Ct 680, 849 U.S. 904, 99 

L.Ed.-w - 

A F. Smith Mfg. Co. v. Barlow, 
97 A2d 186, 26 N.J.Super. 106, af¬ 
firmed 9 l 8 A2d 581, 13 N.J. 145, 39 
AL.R.2d 1179, certiorari denied 
Barlow V. A P. Smith Mfg. Co., 
74 S.Ct 107, 346 U.S. 861, 98 L.Ed. 
378. 

N.M:—State ex reL Hughes v. Cleve¬ 
land, 141 P.2d 192, 47 N.M. 230. 

N.Y.—City of Rochester v. Olcott 
16 N.Y.S.2d 256, 173 Mlsc. 87— 
People ex reL Brixton Operating 
Corporation v. La Fetra 185 N.Y. 
S. 632, 113 Mlsa 527, afilrmed 186 
N.Y.S. 58, 194 App.I>iv. 528, af- 
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the existence of the police power and is to be con- 
stnicd with reference to that fact,87 and police 
regulations presuppose conditions which, unless 
controlled, will operate to a public disadvantage.^* 

b. Scope 

Although it Is dlfHoult definitely to fix the bounds 
of the police power of the state, and although it is 
usually considered better to decide as each case arises 
whether or not the police power extends thereto, It may 
be sald^ as a general rule, that the possession and en¬ 
joyment of all rights are subject to a reasonable exer¬ 
cise of the police power, and that the police power ex¬ 
tends to ail great public needs. 
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Although it is liberally understood and ap¬ 
plied,***5® it is dilEcult, if not impossible, definitely 
to fix the bounds of the police power of the state,** 
since it represents the state’s great reserve pow- 
er.**-* Indeed, it is deemed inadvisable to attempt 
to frame any definition which shall absolutely in¬ 
dicate the limits of the police power by including 
everjrthing to which it may extend and excluding 
everything to which it cannot extend,*® since the 
courts consider it better to decide as each case 
arises whether the police power extends thereto,*^ 
as the power is coextensive with the necessities of 


firmed ISO 601, 230 N.Y. 429, 

1$ A-L.R. 152. 

N.C.—Town of Clinton v. Ross,. 40 
S.B.2d 698,’ 226 N.C. 632—State 
V. Mitchell, 7 S.B.2d 667, 217 N.C. 
244—^Roach v. City of Durham, 169 
S.B. 149, 204 N.C, 687: 

Pa.—^Hertz Drlvurself Stations v, 
Sigsrins, 68 A.2d 464, 869 Pa. 26, 
7 A.L.R.2d 438. 

12 C.J. p 907 note 20. 
vox popull, vox Dei not eq,iiivaleiLt 
In American system of constitu¬ 
tional law giving rise to exercise of 
police power, ^'Vox populi, vox Dei,” 
is not equivalent, of, ”Salus populi 
suprema lex eat.” 

Pla.— Lt. Maxcy, Inc., v. Mayo, 189 
So. 121, 108 Fla. 562. 

87. m.—Chicago & N. W. Ry. Co. 
V. Dlinois Commerce Commission, 
168 N.B. 876, 826 IlL 626, 66 A,L. 
R. 654. 

La.—Corpus Juris cited in. Borden 
V. Louisiana State Board of Edu¬ 
cation, 123 So. 656, 661, 168 La 
1005, 67 A.L.R 1183. 

N.Y.—Carthage v. Prederlcl^ 25 N.B. 
480, 122 N.Y. 268, 19 Am.S.R. 490, 
10 L.R.A. 178. 

K.D.—Corpus Juris Secundum cited 
in State ex rel. City of Minot v. 
Gronna 69 N.W.2d 614, 682, 589. 
Va—Corpus Juris Secundum cited in 
Moore v. Sutton, 39 S.E.2d 848, 351, 
186 Va 481. 

"The constitution concedes the pre¬ 
existence of the police power.” 

Fla—^Mclnemey v. Ervin, 46 So.2d 
458, 463. 

88. Ky.—Commonwealth for Use 
and Benefit of City of WUmore v. 
McCray, 61 S.W.2d 1048, 260 Ky. 
182. 

Utah.—State v. Packer Corporation, 
297 P. 1018, 77 Utah 600. 

88.50 U.S.—^American Federation of 
Labor v. Watson, D.C.Fla, 60 F. 
Supp. 1010, reversed on other 
grounds 66 S.Ct. 761, 327 U.S. 682, 
90 L.Ed. 878. 

89. AJa—City of Decatur v. Robin¬ 
son, 86 So.2d 673, 2tLAla 99—In 
re Opinion of the Justices, 22 So.2d 
621, 247 Ala 66. 

16 C.J.S.—57 


Colo.—^Bachus v. People, 238 P.2d 886, 
124 Colo. 454, appeal dismissed 
72 S.Ct 662, 842 U.S. 938, 96 L.Ed. 
698. 

Pla—^Mclnerney v. Ervin, 46 So.2d 
468. 

Ga—<Jrummey v. State, 64 S.E.2d 380, 
^ 83 GaApp. 469. 

m.—^Zelney v. Murphy, 56 N.B.2d 
764, 387 Dl. 492—Clarke v. Stor- 
chak, 52 N.B.2d 229, 884 Ill. 664. 
appeal dismissed 64 S.Ct. 1270, 822 

U. S. 713, 88 L.Bd. 1665. 

Ind.—Corpus Juris Secundum and 
Corpus Juris cited in Bruck v. 
State ex rel. Money, 91 N.E.2d 849, 
862, 228 Ind. 189. 

Ky.—City of Louisville v. Kuhn, 146 
S.W.2d 861, 284 Ky. 684. 

Minn.—^Western States Utilities Co. 

V. City of Waseca 66 N.W.2d 256— 
Alexander Co. v. City of Owatonna 
24 N.W.2d 244, 222 Minn. 812. 

Neb.—State ex rel. Ralston v. Tur¬ 
ner, 4 N.W.2d 302, 141 Neb. 556, 
144 A.L.R. 188. 

N.Y.—^People ex rel. Friedman v. 
Framer, 139 N.Y.S.2d 881, 208 Misa 
236—^Tropp v. Knickerbocker Vil- 
Uge, 122 N.Y.S.2d 860, 205 Misa 
200, affirmed 185 N.Y.S.2d 618, 284 
App.Div, 936—^People v. Caponigri, 
$ N.Y.S.2d 677, 169 Misa 9. 

N.D.—State v. Cromwell, 9 N.W.2d 
914, 72 N.D. 666. 

Or.—Corpus Juris Secundum cited in 
Christian v. La Forge, 242 P.2d 
797, 802, 194 Or. 450, 

R.L—Creditors Service Corp. v. Cum¬ 
mings, 190 A. 2, 67 R.L 291. 

Tex.—City of West University Place 
v. Bills, 134 S.W.2d 1088, 184 Tex. 
222 

Va—Stlckley v. Givens, 11 S.E.2d 681, 
176 Va 548. 

12 C.J. p 928 note 7. 

Police power as very broad and com¬ 
prehensive see supra subdivision a 
of this section. 

No formula for determination 

The limits of the police power are 
hard to define, are not susceptible of 
circumstantial precision, cannot be 
determined by any formula and must 
always be determined with appropri¬ 
ate regard to the particular subject 
of its exercise; 


U.S.—^First Nat. Ben. Soa v. Garri¬ 
son, D.C.Cal., 58 F.Supp. 972, af¬ 
firmed, C.aA., 156 F.2d 622. 

89.5 Ala—^In re Opinion of the Jus¬ 
tices, 22 So.2d 621. 247 Ala 66— 
Alabama State Federation of La¬ 
bor V. McAdory, 18 So.2d 810, 246 
Ala 1, certiorari dismissed 65 S.Ct 

j 1884, 825 U.S. 460, 89 L.Bd. 1725. 

90. U.S.—^Berman v. Parker, D.C., 75 
S.Ct. 98, 848 U.S. 26, 99 L.Ed. - 

Ark.—^Bennett ▼. City of Hope, 161 
S.W.2d 186. 204 Ark. 81. 

Cal.—^Whyte v. City of Sacramento, 
224 P. 1008, 66 CaLApp. 534. 

Iowa—Sperry & Hutchinson Co. v. 
Hoegh, 65 N.W.2d 410. 

Mass.—^McMurdo v. Getter, 10 N.B, 2d 
189. 

Mich.—People v. Sell, 17 N.W.2d 198, 
810 Mich. 306—G. P. Redmond & Co. 
V. Michigan Securities Commis¬ 
sion, 192 N.W. 688, 222 Mich. 1. 

Neb.—Btate ex rel. Ralston v. Tur¬ 
ner, 4 N.W.2d 802, 141 Neb. 666, 
144 AL.R. 188. 

Okl.—Corpus Juris quoted in State v. 
Rledall, 283 P. 684, 687, 109 OkL 85, 
42 AL.R. 766. 

S,C.—^Pord V. Atlantic Coast Llhe R. 
Co., 168 S.B. 143, 169 S.C. 41, af¬ 
firmed Atlantic Coast Line R. Co. 
V. Ford, 68 S.Ct. 249, 287 U.S. 602, 
77 L.Bd. 467. 

Va—Cavalier Vending Corp, v. State 
Board of Pharmacy, 79 S.E.2d 636, 
196 Va 626, appeal dismissed 74 
S.Ct. 871, 847 U.S. 996, 98 L.Bd. 
1127—West Bros. Brick Co. v. City 
of Alexandria 192 S.B. 881, 169 Va 
271, appeal dismissed 58 S.Ct. 869, 
802 U.S. 668, 82 L.Bd. 508, rehear¬ 
ing denied 58 S.Ct 480, 302 U.S. 
781, 82 L.Bd. 603. 

12 C.J. p 908 note 22. 

9L U.S.—^Berman v. Parker, D.C., 76 
S.Ct. 98. 848 U.S. 26. 99 L.Bd.- 

Iowa—Loftus V. Department of Agri¬ 
culture of State of Iowa 282 N.W. 
412, 211 Iowa 566, appeal dismissed 
61 S.Ct 647, 283 U.S. 809, 76 L.Bd. 
1427. 

N.BL—Stone v. Cray, 200 Al. 617. 

Neb.—State ex rel. Ralston v. Tur¬ 
ner. 4 N.W.2d 302. 141 Neb. 566, 144 
A.L.H. 188. 
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the case and the safeguards of the public interest^^ 
It has been said, however, that the exercise of the 
police power in any given direction is capable of 
definite expression.®^ 

Notwithstanding the impossibility of exact defini- 


iq C. J.S. 

tion of the scope of the police power, numerous ef-. 
forts have been made to define its scope in a gen¬ 
eral way.®^ It has been said that the scope of the 
power is as broad as the public welfare or necessi¬ 
ty,® ® and must be exercised in the interest there- 


Or.—Oorpos Jsrls SeemiAiim oited in 
Christian v. I*a Forye, 242 P.2d 797, 
802, 194 Or. 450. 

R.I.—^Prata XJndertaJdniT Co. v. State 
Board of Fmbalminff & Funeral 
Birectinsr* 182 A. 808, 55 B.I. 454, 
104 A.LI.H. 889. 

Tex.—Juhaji v. State, 218 S.W. 873, 
86 Tex.Cr. 63. 

12 OJ. p 908 note 23. 

9a« tr.S.—Walton v. City of Atlanta, 
l>.C.Ga., 89 F.Supp. 809, modified on 
other srrounds, C.A., 180 F.2d 148, 
set aside on other grounds 181 F.2d 
698, certiorari denied 71 S.Ct. 56, 
840 U.S. 823, 95 L.Ed. 604—^Asher v. 
Ingels, D.C.CaL, 18 F.Supp. 654. 
Ala.—City of Decatur v. Robinson, 86 
So.2d 678, 251 Ala. 99—^In re Opin¬ 
ion of the Justices, 22 So.2d 521, 
247 AJa. 66 —Alabama State Federa¬ 
tion of Labor v. NCcAdory, 18 So. 
2d 810, 246 Ala. 1, certiorari dis¬ 
missed 65 S.Ct 1384, 826 U.S. 450, 
89 L..Bd. 1725—-Pranklln v. State 
ex ret Alabama State Milk Control 
Board. 169 So. 295, 232 Ala 637. 
Cal.—^Whyte v. City of Sacramento, 
224 P. 1008, 65 CaLApp. 534. 

Ky.—^Bond Broa v. Louisville and 
Jefferson County Metropolitan Sew¬ 
er DlsL, 211 S.W.2d 867, 307 Ky. 
689, certiorari denied 70 S.Ct. 796, 
389 U.S. 948, 94 L.Ed. 1358—Draf- 
fen V. Black, 196 S.W.2d 362, 302 
Ky. 776. 

Md.—Mayor and Council of Poco- 
moke City v. Standard Oil Co. of 
^ew Jersey, 159 A. 802, 162 Md. 
368. 

Mass.—Merit Oil Co. v. Director of 
Division of Necessaries of lilfe, 65 
N.B.2d 529, 319 Ma 301. 

Minn.—Western States Utilities Co. v. 

City of Waseca 66 N.W.2d 255. 

N.M.—^Middle Rio Grande Water 
Users Ass'n v. Middle Rio Grande 
Coziservancy Dist, 258 P.2d 891, 57 
NAL 287. 

N.T,—^People v. Perretta 171 N.B3. 
72, 268 N.T. 306, 84 A.L.R. 636— 
Wulfsohn V. Burden, 150 N.B. 120, 
241 N.T. 288. 43 A.I 4 .B. 661. 

People V. Ford Motor Co., 63 N.T. 
S.2d 697. 271 App.Div. 14L 
People ex rel. Friedman v. Fram¬ 
er, 189 N.T.S.2d 831, 208 Misc. 236. 
N.C.—State ex reL Taylor v. Carolina 
Racing Ass’n, 84 S.Sl2d 3^0, 241 
?T.C. 80—State v. McGee^ 75 S.B. 2 d 
783,-237 N.C. 633, appeal dismissed. 
McGee v. State of N. C., 74 S.Ct. 50, 
346 U.S. 302, 98 L.Fd. 384, rehear¬ 
sing denied 74 S.Ct 272, 346 U.S. 918, 
OaLuFd. 418. 

Ohio.—City of Akron v. Public Utili¬ 


ties Commission, 78 N.E3.2d 890, 
149 Ohio St 347. 

State V. Rodefer, 5 Ohio N.P.,N. 
S., 337. 

Or.—Corpus Jnxis Seeundnm Mted in 
Christian v. La Forge, 242 P.2d 
797. 802, 194 Or. 450—Daniels v. 
City of Portland. 266 P. 790, 124 
Or. 677. 59 A.L.R. 512. 

Pa—Flynn v. Horst 51 A.2d 64, 366 
Pa 20—Commonwealth v. Zasloff, 
13 A.2d 67, 338 Pa 457, 128 A.L.R. 
1120. 

Tex.—City of Dallas v. Halbert Civ. 
App., 246 S.W.2d 686, error refused 
no reversible error. 

Va—^Moore v. Sutton, 39 S.H.2d 348, 
185 Va 481. 

12 C.J. p 908 note 24. 

Fsthetio considerations see infra 5 
195. 

Power depends on circiunstaaLoes 
'"The power to regulate property, 
services, or business can be invoked 
only under special circumstances; 
and it does not follow that because 
the power may exist to regulate in 
some particulars it exists to regulate 
in others or in alL** 

U.S.—^Tyson & Bro.-United Theatre 
Ticket Offices v. Banton, N.T., 47 
S.Ct 426, 428, 278 U.S. 418, 71 L.ESd. 
718. 68 A.L,R. 1236. 

93. Mich.—G. F. Redmond & Co. v. 
Michigan Securities Commission, 
192 N.W. 688, 222 Mich. 1. 

94, U.S.—^Premier-Pabst Sales Co. v. 
State Board of Bauallzation, D.C. 
Cal., 13 F.Supp. 90. 

Fla—^L. Maxcy, Ina v. Mayo, ' 189 
So. 121, lOS.Fla 652. 

Dl.—State Bank & Trust Co." v. Vil-. 
lage of Wilmette, 193 N.BX 131, 358 
Ill. 811, 96 A.L.R, 1327r-Clty of 
Metropolis v. Gibbons, 166 N.Bl 116, 
834 Ill. 431—People v. Witta 146 
NJBL 178, 816 UL 282, 87 A.L.R. 
672. 

Mont.—State v. Gateway Mortuaries, 
287 P. 166, 87 Mont. 226. 

N.J.—^In re Mechanics Trust Co., 181 
A. 423, 119 N.J.HQ. 141. . ^ „ 

N.T.—W. H. H. Chamberlin, Inc.i v. 
Andrews, 286 N.T^S. 242, 169 Misa 
124, modified on other grounds 2 N.' 
H.2d 22, 271 N.T. 1, 106 A.L.R. 1519, 
affiiined 67 S.Ct. 122, 301 U.S.. 615, 
81 L.Hd. 380, rehearing denied 57 

S. Ct. 926, 301 U.S. 714,. 81 L.Ed. 1865 
—^People ex reL Bryant v, Sherilf 
of Erie County, 206 N.Y.S. 538, 123 
Misc. 869—^People v. Byrne^ 163 N. 

T. S. 632».99=Misa 1. 

N.C.—Blizaheth City v. Aydlett, 161 
S.B. 78, 201 N.C. 602, 

Ohio.—State ex reL Schneider v. Gnl- 
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latt Cleaning & Laundry Co., 32 
Ohio N.P.,N.S., ,121. 

Okl.—Gibbons v. Missouri, K. & T. R. 
Co., 285 P. 1040, 142 Okl. 146— 
State V. Riedell, 233 P. 684, 109 
OkL 35, 42 A.L.R. 765—Bx parte 
Sales, 283 P. 186, 108 Okl. 29—Bx 
parte Tindall, 22§ P. 125, 102 Okl. 
192. 

12 C.J. p 908 note 25,. 

'*The police pOwer covers all mat¬ 
ters having a reasonable relation to. 
the protection of the public health, 
safety, oi^.welfare." 

Wls.—State V. Emery, 189 N.W. 664, 
667, 178 Wls. 147. 

95- U.S.—^Rowekamp v. Mercantile- 
Commerce Bank & Trust Co., C.C. 
A.Ark., 72 F.2d 852. 

Del.—Bispham v. Mahony, 175 A. 320, 

6 W.W.Harr. 818. 

Ohio.—Williams v. Scudder, 131 N.B. 
481, 102 Ohio St. 305, error dis¬ 
missed. 42 S.Ct 316, 258 U.S. 607, 
66 L.Ed. 787—^Leonard v. State, 127 
N.B. 464. 100 Ohio St. 466. 

Tex.—^ozpns Juris Beoundnm oited 
in City of Coleman v. Rhone, Civ. 
App., 222 S.W.2d 646, 648, error 
refused. 

12 C.J."p 908 note 26. 

Bpeasonabls dlsooretion imperative 
Right to use reasonable discretion 
is an imperatively necessary inci¬ 
dent to exercise of police power. 

Colo.—Staley v. Vaughn, 17 P.2d 299, 
92 Colo. 6 . , 

Wide dlsoaretioiiL 

In the exercise of police powers, 
tihe 'Stete -has wide. discretion in de¬ 
termining its* own public policy and 
what measures are necessary for its 
own protection and properly to pro- 
mpte tte safety^ peace and good or¬ 
der of its people. 

US.—Bast N. T. Sav. Bank v. Hahn, 
N.T.‘, 66 S.CL 69. 826 U.S. 230, 90 
L.Bd. 34, 160 A.L.^. 1279—Hotel & 
Restaurant Employees' Internation¬ 
al Alliance, Local No. 122 v. Wis¬ 
consin Employment ' Relations 
Board, Wls.i 62 S,Ct, 706, 816 U.S. 
437, 86 L.Bd. 946—American Fed¬ 
eration of Labor v. Swing, Dl., 61 
S.Ct. 668^812 U.S. 821, 85 L.Bd. 856, 
rehearing denied 61 S.Ct. 736, 812 
U.S. 715, 85 L.Ed. 1146—^Terrace v. 
Thompson, .Wash., 44* S.Ct 16, 263 
U.S. 197, ^8 L.Ed. 265. 

Ga-f^Itpwlarid V, Morris, 111' S.B. 
889, 162 Ga,■ 842^Mack, V. West¬ 
brook, 98 8.JBk 339, 148 Ga. 690. 
Mlnn.-^tate. y* Crabtree Co., 16 N. 

W.2di98, 218 Minn. 36. / , 

Miss.—Tntum v.,- "^e^ess, 178 So. 

. 96, iSO'Miss. 300. ; “ . . 



16 C. J. S. 

of,®® thait'it ia one of tiie least limitable of the pow-‘ 
ers of government,®'^ and that the police power is 
the broadest in scope of any field of governmental 
activity.®® Within the realm of police power the 
legislature may act in any matter not forbidden by 
the constitution expressly or by necessary impli- 
cation.®®*® It extends to all matters, which concern 
the regulation and control of the internal affairs of 
the state,^® and almost the whole of the great body 
of municipal law which establishes and enforces the 
duties of citizens to each other is embraced within 
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and known as the police power.l A state in sup¬ 
pressing what it regards as a public evil may adopt 
^y reasonable , measures which it may deem neces¬ 
sary,® and the reasonableness of a police r<^;ulation 
is not necessarily what is best, but what is fairly 
appropriate under attendant circumstances.® The 
police power of a state is not to be measured by the 
criteria applicable to cities and towns.** 

The possession and enjoyment of all rights are 
object to a reasonable exercise of the police pow¬ 
er,® and everything contrary to public policy or 


N.J.—^Abelson's Inc. v. New Jersey 
State Board of Optometrists, 75 A. 
. 2d 867, 5 N.J. 412, 22 929. 

N.Y.—People V. Ford Motor Co.* 63 
N.T.S.2d 697. 271 App.I>lv. 141, 
Va.r—Bowman v. Virginia State En¬ 
tomologist, 105 S.E. 141, 128 Va. 
351. 12 A.LI.B. 1121. 

Criterion of power is the promo¬ 
tion of the general public welfare. 
N.T.—^Kelly-Sullivan, Inc., v. Moss. 
39 N.T.S.2d 797, 180 Misc. 3. 

96. Conn.—^Francis v. Fitzpatrick 80 
A.2d 652. 129 Conn. 619, 145 XLi.R. 
605. 

Mo.—^Ex parte Taft, 225 S.W. . 457, 
284 Mo. 531. . 

97. U.S.—Queenside Hills Realty Co. 
V. Saxl, N.t:, 66 S.Ct 850, 828 tJ.S. 
80, 90 L.Bd. 1096. 

Walton V. City of Atlanta, b.C. 
Ga., 89 F.Supp. 309, modified on 
other grounds, C.A., 180 F.2d 143, 
set aside on other grounds 181 F.2d 
693, certiorari denied 71 S.Ct 66, 
340 U.S. 823, 96 L.Bd. 604^Flrst 
Nat. Ben. Soc. v. Garrison, D.C. 
Cal., 68 F.Supp. 972, affirmed, C.C. 
A., 166 T.2i 622—TT. a Building & 
Iioan Ass’n v. McClelland, D.C. 
Colo., 6 F.Supp. 299. 

Cal.—De Ajryan v. Butler, 260 P.2d 
98, 119 Cal.App.2d 674, certiorari 
denied 74 S.Ct 863, 847 U.S. 1012, 
98 L.Bd. 1135. 

Idaho.—Rowe v. City of Pocatello, 218 
P.2d 695, 70 Idaho 348. 
Minn.-^Alexander Co. v. City of Owa- 
tonna, 24 N.W.2d 244, 222 Minn. 
312. 

:Mo.—Poole & Creber Market Co. v. 
Breshears, 125 S.W.2d 23, 343 Mo. 
1133. 

N.J.«—Schmidt v. Board of Adjust¬ 
ment of City of Newark, 88 A.2d 
607, 9 N.J. 405. 

Sieber v. Liaawe, 109 A.2d 470, 33 
NJ.Super. 115. 

N.T.—People v. Perretta, 171 N.B. 
72i 263 N.T. 3t>5, .84 A.L.R. 636. 

^ Kuperschmid v. Globe Brief Case 
Corp., 55 N.Y.S.2d 639, 184 Misc. 
1022, reversed on other grounds 58 
N.T.S.2d 71, 186 Misa 748. 

W.Va.—State ex reL Morris v. West 
Virginia Racing Commission, 65 
S.EL2d 263, iSS W.Va. 179. 


**No principle in our system of 
government will limit the right of 
government to respond to public 
needs and protect the public weal.” 
Okl.—Ex parte Tindall. 229 P. 126, 
130, 102 Okl. 192, opinion adopted 
in Ex parte Sales, 233 P. 186, 108 
Okl. 29. 

More latitnde ihaa taxing power 
The legislature has more latitude 
as to regulations within the police 
power than is applicable to tax laws; 
Tex.—Sportatorium, Inc., v. State, 
Clv.App., 116 S.W.2d 483, error dis¬ 
missed. 

Not Uzulted by narrow oonnotatious 
It has been held, except as re¬ 
stricted by constitutional grants, 
that the police power is not to be 
limited by narrow connotations to be 
assigned to the phrase ”the protec¬ 
tion of the health, safety, and morals 
of the people” but ban been extend- 
j ed to the promotion of fair competi- 
j tive conditions and equalization of 
I economic advantages, even though 
I evils requiring regulation arise sole¬ 
ly from operations in part the resTilt 
of extrastate transactions. 

U.S.—^Indianapolis Brewing Co. v. 
Liquor Control Commission of 
Michigan, D.C.Mlch., 21 F.Supp. 969, 
affirmed 69 S.Ct 254, 305 U.S. 391, 
83 L.Ed. 243. 

98. N.T.—-People v. Sterling, 220 N. 
Y.S. 815, 128 Misc. 650, affirmed 
226 N.T.S. 881, 222 App.Div. 849. 

Pa.—Commonwealth v. Stofchek, 186 

A. 840, 322 Pa. 518. 

Wis.—State v. Donald, 161 N.W. 381, 
160 Wis. 21. 

98J5 Utah.—^McGrew v. Industrial 
Commission, 85 P.2d 608, 96 Utah 
208. 

Va.—City of Newport News v. BUza- 
beth City County, 55 S.B.2d 56, 189 
Va 826. 

W.Va—State ex rel. Morris v. West 
Virginia Racing Commission, 55 S. 

B. 2d 263, 133 W.Va 179. 

99. Ala—^Perry v. Southern Express 
Co., 81 So. 619, 202 Ala 663. 

Del.—;State v. Hobson, 88 A.2d 846, 

: 7 Terry 381. 

12 C.J. p 909 note 28. 

1 . Va.—^Lacey v. Palmer^ 24 S.B, 
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980, 93 Va 159, 57 Am.S.R. 795, 81 
L.RJL 822. 

12 C.J. p 909 note 29. 

SL See infra 5 180. 

3. See infra 6 198 note 88 . 

4. U.S.-^Doherty v. McAullffe, D.C. 
Mass., 7 F.Supp. 49, vacated on 
other grounds, C.C.A., 74 F.2d 800, 
certiorari denied McAullffe v. Doh¬ 
erty, 65 S.Ct 639, 294 U.S. 430, 79 
L.Bd. 1260. 

5. U.S.—Gundling v. City of Chi¬ 

cago, IlL, 20 S.Ct 633. 177 U.S. 
183, 44 L.Bd. 725—Crowley v. 

Christensen, Cal., 11 S.Ct 18, 187 

U. S. 86 , 84 L.Ed. 620. 

! Ala—City of Decatur v. Robinson, 36 
So.2d 678, 251 Ala 99. 

Ark.—City of Little Rock v. Smith, 
163 S.W.2d 705, 204 Ark. 692— 
Hogue V. Housing Authority of 
North Little Rock, 144 S.W.2d 49, 
201 Ark. 263—^Beaty v. Humphrey, 
116 S.W.2d 559, 195 Ark. 1008.' 

Cal.—^Beverly Oil Co. v. City of Los 
Angeles, 254 P.2d 865, 40 Cal.2d 552 
—Clemons v. City of Los Amgeles, 
222 P.2d 439, 36 Cal.2d 95—House 
y. Los Angeles County Flood Con¬ 
trol Dist, 153 P.2d 950, 25 CaL2d 
884. 

Lewis Food Co. v. State Depart¬ 
ment of Public Health, 248 P.2d 
802, 110 Cal.App.2d 759—^Rosen¬ 
blatt V. California State Board of 
Pharmacy, Dept of Professional 
and Vocational Standards, 158 P.2d 
199, 69 Cal.App.2d 69—^Larson v. 
Bush, 88 P.2d 965, 29 CaLApp.2d 
43. 

Colo.—^Eachus v. People, 238 P.2d 885, 
124 Colo. 454, appeal dismissed 72 
S.Ct 562, 842 U.S. 938, 9$ L.Bd. 
698. 

Conn.—State v. Nelson, 11 A.2d 856, 
126 Conn. 412. 

Fla—Town of Bay Btarhor Islands 

V. Schlapik, 67 So.2d 856—Miami 
Shores Village v. Wm. N. Brock¬ 
way Post No. 124 of Am. Legion, 
24 So.2d 38, 156 Fla 678—Taylor 
V. Trianon Amusement Co., 200 So. 
912 , 146 Fla 447-r-Knowles v. Cen¬ 
tral Allapattae Properties, 198. So. 
819. 145 Fla. 123^ity of Miami 
Beach v. Texas Co., 194 So. 368,.141 
Fla 616, 128 A.L.R. 85(K—Eccles y. 
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inimical to public interest is subject to its cxer- 1 cise.® The police power of the state extends to all 


. stone, 183 So. 628, 134 Fla. 118— 
State ex rel. Davis v. Rose, 122 So. 
225, 97 Pla. 716. 

m. —Bleopoulos V. City of Chicago, 
120 N'.B.2d 555, 3 IlL2d 247—Han¬ 
nifin Corp. V. City of Bervr 3 m, 115 
N.B.2d 315, 1 nL2d 28—Henson v. 
City of Chicago, 114 N,B.2d 778, 
416 Ill. 664—Kinney v. City of 
Joliet, 103 N.B.2d 473, 411 BL 289 
—People y. Brown, 95 N.£j.2d 888, 
407 Ill. 665—Dunlap v. City of 
Woodstock, 91 K.E.2d 434, 406 Ill. 
410—Metropolitan Life Ins. Co. ▼. 
City of Chicago. 84 N.K2d 825, 402 
IlL 581—^Zelney v. Murphy, 66 N. 
B.2d 754, 387 Ill. 492—Zadworny v. 
City of Chicago, 44 N.K2d 426, 380 
IlL 470. 

Perrine v. Charles T. Bisch & 
Son, 105 N.E.2d 543, 346 Ul.App. 
321. 

Ind.—Department of Financial Insti¬ 
tutions V. Holt, 108 H.H2d 629, 231 
Ind. 293. 

Scoopmire ▼. Taflinger, 52 N.B.2d 
728, 114 Ind.App. 419. 

Iowa.—^Benschoter v. Hakes, 8 K.W. 
2d 481, 232 Iowa 1354—State ex 
rel. Mitchell v. Thompson's School 
of Beauty Culture, 286 N.W. 133, 
226 Iowa 556. 

Ky,—Babb v. Bullitt, 220 S.W.2d 894, 
310 Ky. 211. 

lia.—Schwegmann Bros. v. Douisiana 
Board of Alcoholic Beverage Con¬ 
trol 43 So.2d 248, 216 La. 148, 14 
A.L.R.2d 680—City of Shreveport 

V. Kansas City Southern Ry. Co., 
190 So. 404, 193 La. 277, certiorari 
denied 60 S.Ot. 298, 308 U.S. 621, 
84 LuEd. 519. 

Me.—Jordan v. Gaines, 8 A.2d 685, 
136 Me. 291. 

Md.—^Maryland Coal & Realty Co. v. 
Bureau of Mines of State, 69 A.2d 
471, 193 Md. 627—Ellicott v. Mayor 
and City Council of Baltimore, 23 
A.2d 649, 180 Md. 176. 

Mich.—^Metropolitan Funeral System 
Ass'n V. Forbes, 49 N.W.2d 131, 831 
Mich. 185—Kelley v. Boyne, 214 N. 

W. 316, 239 Mich. 204, 53 A.L.R. 
278. 

Minn.—George Benz Sons, Inc., v. 
Ericson, 84 N.W.2d 726, 227 Minn, 

1—^Paron v. City of Shakopee, 82 
N.W.2d 603, 226 Minn. 222, 2 A.L.R. 
2d 1227—^Alexander Co. v. City of 
Owatonna, 24 N.W.2d 244, 222 Minn. 
312. 

Miss.—Superior Oil Co. v. Foote, 59 
So.2d 85, 314 Miss. 857, 37 A.L.R.2d 
415, suggestion of error overruled 
69 So.2d 844, 2i4 Miss. 890, 37 JLZj, 

R. 2d 416. 

Mow—Turner ▼. Kansas City, 191 S. 
W.2d 612, 354 Mo. 857—City of 
Clayton v. Nemours, 182 S.W.2d 
57, 353 Mo. 61, appeal dismissed 65 

S. Ct 560, two cases, 323 U.S. 684, 

89 L.Ed. 554. ~ 


Nemours v. City of Clayton, 175 
S.W.2d 60, 237 Mo.App. 497—City 
of Clayton v. Nemours, 164 S.W. 
2d 935. 237 Mo.App. 167. 

Mont.—State v. Rathbone, 100 P.2d 
86, 1X0 Mont. 225. 

Neb.—Graham v. Graybar Elec. Co., 
63 N,W.2d 774, 168 Neb. 627—Dun¬ 
dee Realty Co. v. City of Omaha, 
13 N.W.2d 634, 144 Neb. 448— 
State V. Hind, 10 N.W.2d 268, 143 
Neb. 479. 

N.H—^Maritime Packers v. Carpenter, 
165 A.2d 38. 99 N.H. 73. 

N.J.—Lane Distributors ▼. TUton, 81 
A.2d 786, 7 N.J. 849. 

Fred v. Mayor and Council of 
Borough of Old Tappan, 85 A. 2d 
817, 17 N.J.Super. 153, affirmed 92 
A. 2d 473, 10 N.J. 615—Guaclides v. 
Borough of Bogle wood ClifiCs, 78 
A.2d 435, 11 N.J.8up6r. 405. 

N. J. Good Humor v. Board of 
Com'rs of Borough of Bradley 
Beach, 11 A.2d 113, 124 N.J.Law 
162. 

N.T.—Brous v. Smith, 106 NJa.2d 
503, 304 N.Y. 164. 

Tropp V. Elnickerbocker Village, 
122 N.Y.S.2d 360, 205 Mlsc. 200. 
affirmed 136 N.Y;S.2d 618, 284 App. 
Div, 935—Town of Southport, Che¬ 
mung County V. Ross, 109 N.Y.S.2d 
196, 202 Misa 766, reversed on oth¬ 
er grounds 132 N.Y.S.2d 390, 284 
App.Div. 698—Alexewicz v. General 
Aniline & Film Corp., 43 N.Y.S.2d 
713, 181 Misc. 181—People v. Cap- 
onigrl, 6 N,Y.S.2d 677, 169 Misc. 9. 

People V. Gerus, 69 N.Y.S.2d 288 
—Corpus Juris Seoimdnm dted in 
Gilpin V. Mutual Life Ins. Co. of 
N, Y., 64 N.Y.S.2d 436, 444, re¬ 
versed on other grounds 66 N.Y.S.2d 
831, 271 App.Div. 499, motion de¬ 
nied 84 N.E.2d 328, 298 N.Y. 861, 
reversed on other grounds 86 N. 
E.2d 787, 299 N.Y. 263, motion de¬ 
nied 96 N.E2d 407, 801 N.Y. 731— 
People V. Busco, 46 N.Y.S.2d 869— 
People V. Chezjango County, 89 N.Y. 
S.2d 786. 

Ohio.—Allen v. Shaker Heights Sav¬ 
ings Ass'n. 89 N.E.2d 747, 68 Ohio 
App. 446. 

Okl.—Oklahoma Natural Gas Co. v. 
Choctaw Gas Co., 236 P.2d 970, 205 
Okl. 255. 

Pa.—Scranton Electric Co. v. School 
Dist, of Avoca, Com.PL, 37 Luz. 
Leg.Reg. 179, affirmed 87 A.2d 725, 
156 Pa.Super. 270. 

Tenn.—^Mascari v. International 

Broth, of Teamsters, Chauffeurs, 
Warehousemen & Helpers of Amer¬ 
ica, (AFL) Local Union No. 667, 
215 S.W.2d 779, 187 Tenn.. 846, cer¬ 
tiorari dismissed 69 S.Ot. 410, 886 
U.S. 907, .93 UEd. 440. 

Tex.—Gillasple v. Department of 
Public Safety, 259 S.W,2d 177, 152 
Tex. 459, certiorari denied: 74 S.Ct. 
625, 347 U.S. 933, 9.8 L.Ed. 1084. 
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Nichols V. Park, dvAjpp., 119 S. 
W.2d 1066. 

Vt—State V. Auclair, 4 A.2d 107, 110 
Vt. 147. 

Va.—^Weber City Sanitation Commis¬ 
sion V. Craft, 87 S.E.2d 163—Town 
of Leesburg v. Tavenner, 82 S.B.2d 
597, 196 Va. 80—^Finney v. Hawkins, 
64 S.B.2d 872, 189 Va. 878. 

W.Va.—City of Huntington v. State 
Water Commission, 73 S.E.2d 833. 
Right to acQuire, hold, and dispose 
of property as subject to police 
power see infra § 209. 

Extends to ooailictiag rights of in- 
dividUAls 

Police power extends to the regu¬ 
lation of the exercise of rights by 
one individual which may conflict 
with the exercise of similar, rights 
by others. 

U.S.—Oxford Oil Co. T. Atlantic Oil 
& Producing Co., D.CLTex, 16 F.2d 
639, affirmed, C-GA., 22 F.2d 597, 
certiorari denied 48 S.Ct. 438, 277 
U.S. 585, 72 L.Bd. 1000. 

Bnle of oonunon-law duty 

The state has right, by exercise of 
police power, in interest of general 
welfare, to change rule of common- 
law duty even though such change 
deprives one of a claim for personal 
or property damage. 

Ala.—Pickett V. Matthews, 192 So. 
261, 238 Ala. 542. 

Xadlvldual’s right must yield to su¬ 
perior demand of public^ welfare. 

Cal.—Southern Pac. Co. v. Railroad 
Commission of California, 87 P.2d 
1055, 13 Cal.2d 89. 

BegulcMtlon or destruction. 

Although the Legislature may be 
denied the power to destroy a given 
right, it has the authority to regu¬ 
late its exercise. 

Cal.—Serve Yourself , Gasoline Sta¬ 
tions Ass'n V. Brock, 249 P.2d 645, 
89 .Cal.2d 813, appeal dismissed 73 
S.Ct. .1180, 846 U.S. 980, 97 L.Ed. 
1394. 

. . Ex parte Bodkin, 194 P.2d 588, 86 
Cal.App.2d 208. 

Bestriotiona oonsldered negligible 
loss 

The police power sanctions meas¬ 
ures conunensurate with the common 
material and moral needs, and the 
correlative restrictions on individual 
rights, either of the person or of 
property, are mere incidents of the 
social order, and are considered a 
negligible loss compared with the 
benefits accruing to the community 
as a whole. 

N.J.—Schmidt v. Board of Adjust¬ 
ment of City of Newark, 88 A.2d 
607, 9 N.J. 405. 

Sleber t. Liaawe, .109 A.2d 470, 
88 N.J.Super. 116. 

6. D.G—Carolene Products Co. of 
Litchfield, llL, v. WaUs.ce. D.G, 37 
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great public needs/ incltidmg the protection and . of all persons, and the protection of aH property 
promotion of the safety, heakh, comfort, and quiet | within the state,8 and the execution of all contracts 


7.Supp« IlOf affirmed 69 S.Ct. 10S3, 
807 U.S. 612, 83 KBd. 1495. 
yy.«—Orogs Commoiiweaitli, 76 S. 

W.2d 668. 266 Ky. 19. 

Ya.—state ex rel. Morria v. West 
Virginia Racing Commission, 66 S. 
B.2d 263, 133 W.Va. 179. 

7. Ala.— Alabama State Federation 
of Labor v. McAdory, 18 So.3d 810, 
246 Ala. 1, certiorari dismissed 66 
S.Ct 1884, 826 U.S. 460, 89 L.Bd. 
1726. 

Colo.—^Bachus v. People, 238 P.2d 886, 
124 Colo. 464, appeal dismissed 72 
S.Ct 662, 842 U.S. 938. 96 L.Bd. 698. 
Conn.— State v. Miller, 12 A.2d 192, 
126 Conn. 878—State v. Nelson, 11 
A.2d 856, 126 Conn. 412. 

HI. —^People V. City of C^cago, 108 
N.B.2d 16, 413 Ill. 88. 

Ky.—^Illinois Cent R. Co. v. Com¬ 
monwealth, 204 S.W.2d 978, 806 Ky. 
682, certiorari denied 68 S.Ct 1611, 
834 U.S. 843, 92 L.Bd. 1767. 

Maryland Coal & Realty Co. v. 
Bureau of Mines of State, 69 A. 2d 
471, 193 Md. 627. 

Mo.—Turner v. Kansas City, 191 S.W. 
2d 612, 364 Mo. 867. 

Meb.-^Placek v. Bdstrom, 26 N.W.2d 
489, 148 Neb. 79, 174 A.L.R. 866— 
I>undee Realty Co. v. City of Omar 
ha, 13 N.W.2d 634, 144 Neb. 448— 
Pettis V. Alpha Alpha Chapter of 
Phi Beta Pi, 213 N.W. 836, 116 Neb. 
626. 

H.J.—Jamouneau v. Harner, 109 A.2d 
640, 16 N.J. 600, certiorari denied 
76 S.Ct 580, 849 U.S. 904. 99 L.Bd. 
— —Schmidt V. Board of Adjust¬ 
ment of City of Newark, 88 A.2d 
607, 9 N.J. 406—^Relngold v. Harper, 
78 A2d 64, 6 N.J. 182. 

Sieber v. Laawe, 109 A.2d 470, 
88 N.J.Super. 116. 

N. J. Crood Humor v. Board of 
Com'rs of Borough of Bradley 
Beach, 11 A.2d 113, 124 N.J.Law 
162—Bucsi V. Longworth Building 
& Loan Ass’n, 194 A. 867, 119 N.J. 
Law 120, appeal dismissed 69 S.Ct 
164, 306 U.S. 666, 83 L.Bd. 481. 

Savings Investment & Trust Co. 
V. Associated Bankers Title & 
Mortgage Guaranty Co., 192 A. 684, 
122 N.J.Bq. 96. 

N.M.—State v. Prince, 189 P.2d 998, 
.62 N.-M. 16. 

N.T.—^People v. Perretta, 171 N.B. 
72, 268 N.T. 806, 84 A.L.R. 636. 

W. H. H. Chamberlin, Inc., v. 
Andrews, 286 N.T.S. 242, 169 Misa 
124, modified on other grounds 2 
N.B.2d 22, 271 N.T. 1. 

People V. Chenango County, 89 
N.T.S.2d 786. 

N.D.—State ex rel. City of Minot v. 
Gronna, 69 N.W.2d 614—Near v. 
State Live Stock Sanitary Board, 
168 N.W. 661, 40 N.D. 840. 


Ohio.—^Botkin v. State Medical Board, 
Com.PL, 96 N.B.2d 216. 

Tex.—^Neel v. Texas Liquor Control 
Board, CivJLpp., 269 S.W.2d 812, 
refused no reversible error. 

Vt—State V. Auclair, 4 A.2d 107, 110 
Vt 147. 

Wash.—^McDermott v. State, 84 P.2d 
872, 197 Wash. 79—State v. Pitney, 
140 P. 918, 79 Wash. 608, AnmCas. 
1916A 209. 

Wls.—^Atkinson v. Piper, 196 N.W. 
644, 181 Wis. 619. 

ISeasuxe 

(1) The measure of the police 
power must square with the meas¬ 
ure of public necessity. 

U.S.—Carolene Products Co. v. Bvap- 
orated Milk Ass'n, aCJLHL, 98 F. 
2d 202. 

Mich.—People v. Breen, 40 N.W.2d 
778, 326 Mich. 720. 

Pa.—^Plynn v. Horst, 61 A.2d 64. 866 
Pa. 20. 

Philadelphia School of Beauty 
Culture V. Haas, Com.PL, 78 Pa. 
Dlst. & Co. 97, 60 Dauph.Co. 323. 

(2) The measure of police power 
available to government is measure 
of public need, whether applied to 
health, safety, protection or general 
welfare, except as qualified by state 
and federal Constitutions. 

Ohio.—^Leonard v. State, 127 N.B. 464, 

I 100 Ohio St. 456. 

Kraus v. City of Cleveland, Com. 
PL, 116 N.B.2d 779, affirmed, App., 
121 N.B,2d 311. 

(8) The marking and measuring of 
the extent of the exercise of a police 
power and its application Is deter¬ 
mined by consideration of the ques¬ 
tion whether or not the invocation of 
the power. In any given case and as 
applied to existing conditions, is rea¬ 
sonably necessary to promote the 
public health, safety, morals, or gen¬ 
eral welfare of community. 

Cal.—^Roussey v. City of Burlingame, 
228 P.2d 617, 99 Cal.App.2d 82L 

a U.S.—Tower Realty ▼. City of 
Bast Detroit, OJLMich., 196 F.2d 
710. 

Walton V. City of Atlanta, D.C. 
Ga., 89 F.Supp. 309, modified on 
other grounds, C.A., 180 P.2d 143, 
set aside en other grounds 181 F. 
2d 693, certiorari denied 71 S.Ct 
66, 340 U.S. 823, 96 L.Bd. 604—Har¬ 
low V, Ryland, D.aArk.. 78 F.Supp. 
488, affirmed, CA-, 178 F.2d 784— 
Osborne v. Ozlin, D.C.Va., 29 F. 
Supp. 71, affirmed 60 S.Ct 768, 810 
U.S. 58, 84 L.Bd. 1074. 

Ark.—City of Little Rock v. Smith, 
168 S.W.2d 706, 204 Ark. 692—^Ben¬ 
nett V. City of Hope, 161 S.W.2d 
186, 204 Ark. 81—Hogue v. Housing 
Au^ority of North lilttle Rock, 
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144 S.W.2d 49, 201 Ark. 268—Beaty 
V. Humphrey, 116 S.W.2d 559, 196 
Ark. 1008. 

Cal.—State Board of Dry Cleaners v. 
Thrift-D-Lux Cleaners, 264 P.2d 29, 
40 CaL2d 436. 

Conn.—State v. Vachon, 101 A.2d 609, 
140 Conn. 478—State v. Nelson, 11 
A.2d 856, 126 Conn. 412. 

Del.—State v. Hobson, 88 A.2d 846, 
7 Terry 881—State v. Danberg, 6 

A. 2d 696, 1 Terry 136. 

Ga.—Davis v. Stark, 81 6.B.2d 692, 
198 Ga. 228. 

DL—Henson v. City of Chicago, 114 
N.B.2d 778, 415 HI. 664—Spalding 
V. Granite City, 118 N,B.2d 667, 416 
IlL 274—People v. City of Chicago, 
108 N.E.2d 16, 413 Ill. 88—People 
ex rel. Royal v. Cain, 101 N.B.2d 
74, 410 111. 39—^Zelney v. Murphy, 
66 N.B.2d 764, 887 Ill. 492—Clarke 
V. Storchak, 62 N.E.2d 229, 384 HI. 
564, appeal dismissed 64 S.Ct 1270, 
322 U.S. 718, 88 L.Bd. 1556—Neef 
V. City of Springfield, 48 N.B.2iat 
947, 880 DL 276—^Brotherhood of 
Railroad Trainmen v. Terminsfl 
Railroad Ass’n of St Louis, 41 N. 

B. 2d 481, 879 Ill. 403, affirmed Ter¬ 

minal R. Ass*n of St Louis v. 
Brotherhood of Railroad Trainmen, 
63 S.Ct 420, 818 U.S. 1, 87 LJBd. 
671—People ex rel. Heydenreich v. 
Lyons, 30 N.B.2d 46, 874 HL 657, 
132 A.L,R. 611—Chicago Park Dist 
V. Canfield, 19 N.B.2d 876, 370 HL 
447, 121 A.L.R. 667—People V. 

Smith, 14 N.B.2d 82, 368 DL 828— 
Consumers’ Co. v. City of Chicago, 

145 N.B. 114, 818 m. 408—City of 
Chicago V. Green Mill Gardens, 187 
N.B. 126, 806 IlL 87—Condon v. 
Village of Forest Park, 116 N.B. 
825, 278 IlL 218. L.H.A1917B 814. 

Ind.—Central Union Telephone Co. ▼. 
Indianapolis Telephone Co., 126 N. 
B. 628, 189 Ind. 210. 

Iowa.—^Benschoter v. BEakes, 3 N.W. 

2d 481, 232 Iowa 1364. 

Ky.—^Bosworth v. City of Lexington, 
126 S.W.2d 996, 277 Ky. 90. 

—City of Shreveport v. Kansas 
City S. & G. Ry. Co.. 120 So. 990, 

I 167 La. 771, 62 A.L.R. 1612—City 
of New Orleans v. Schick, 129 So. 
47, 167 La. 674. 

Me.—^Baxter v. Waterville Sewerage 
Dist, 79 A.2d 686, 146 Me. 211. 

Md.—^Maryland Coal & Realty Co. v. 
Bxireau of Mines of State, 69 A.8d 
471, 198 Md. 627—Burley v. City of 
Annapolis, 84 A.2d 603, 182 Md. 
807. 

Mich.—^Bolden v. Grand Rapids Oxh 
elating Corporation, 214 N.W. 241, 
289 Mich. 818. 63 A.L.R. 188. 

Minn.—Alexander Co. v. City of Ow2fc- 
tonna. 24 N.W.2d 244, 222 Minn. 
812. 
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affecting such matters,^ as well as the prevention | of discrimination and economic oppression,^® and 


K,X—Reinsrold v. Harper, 78 A. 2d 
54, 6 N.J. 182. 

A- P. Smith Mfg- Co. v. Barlow, 
•7 A-2d 186, 26 N.J.Super. 106, af¬ 
firmed 98 A.2d 581, 13 N.J. 145, 39 
AJUR.2d 1179, certiorari denied 
Barlow V. A. P. Smith Mf^r* Co., 
74 act. 107, 346 U.a 861, 98 L.Ed. 
373—Baris Lumber Co. v. Town of 
Secaucus in Hudson County, 90 A. 
2d 130, 20 K.J.Super. 586. 

Reaal Oil Co. v. State, 10 A.2d 
496, 123 N.J.Law 456—Hourigan v. 
North Bergen Tp., 172 A. 193, 785, 
113 N.J.Law 143. 

N.M.—State ex rel. Hughes v. Cleve¬ 
land, 141 P.2d 192, 47 N.M. 230. 
N.T.—People v. Gowasky, 219 N.Y. 
S. 373, 219 App.Div. 19, affirmed 
155 N.B, 737, 244 N.Y. 451, 68 A.I 1 . 
R. 9 

Thornton v. Chase, 23 N.Y.S.2d 
736, 176 Misc. 748—City of Roches¬ 
ter V. Olcott, 16 N.y.S.2d 256, 173 
Misc. 87—^People v. Sterling, 220 NT. 
Y.S, 315, 128 Misc. 650, affirmed 226 
NY.S. 881, 222 App.Div. 849. 

N.a—State V. Ballance, 51 S.B.2d 
731, 229 N.a 764. 7 A.Ii.R2d 407. 
Ohio.— KraxLa v. City of Cleveland, 
App., 121 N.B.2d 311—^Davls v. 
State. 159 N.H 676, 26 Ohio App. 
340, affirmed 160 N.11 473, 118 Ohio 
St. 26—State v. Rodefer, 6 Ohio 
N.P.,N.S.. 337. 

Or.—State v. Schrlber, 206 P.2d 149, 
186 Or. 616. 

Pa.—Wortex Mills v. Textile Work¬ 
ers Onion of America, C.I.O., 86 A. 
2d 861, 869 Pa. 369. 

Tex.—Ex parte Thomas, .174 S.W.2d 
968, 141 Tex. 691, reversed on other 
. grounds 65 aCt 316, 323 O.S. 516, 
89 LiJBld. 430, rehearing denied 65 
act. 667, 323 0.a 819, 89 LHd. 650. 

City of Dallas v. Halbert, Civ. 
App., 246 S.W.2d 686, error refused 
no reversible error—Corptis Juris 
Seenudixm cited in City of Coleman 
V. Rhone, Civ.App., 222 aw.2d 646, 
648, error refused—^Roedenbeck v. 
Gregory, Civ.App„ 169 S.W.2d 780, 
reversed on other grounds Gregory 

V. Roedenbeck, 174 S.W.2d 685, 141 
Tex. 543—Faulk v. Buena Vista 
Burial Park Ass’n, Civ.App., 162 a 

W. 2d 891—^Borden Co. v. Local No. 
133 of International Brotherhood of 
Teamsters, Chauffeurs, Stablemen 
and Helpers of America, Civ.App., 
162 S.W.2d 828, error refused—Tex¬ 
as Underwriters v. Martlnal, Civ. 
App., 140 aW.2d 582—Nichols t. 
Park, CivA.pp., 119 S.W.2d 1066. 

Vt—State v. Auclair, 4 A.2d 107, 110 
Vt. 147. 

Va.—Cavalier Vending Corp. v. State 
Board of Pharmacy, 79 S.E.2d 636, 
195 Va- 026, appeal dismissed 74 S. 
Ct 871, 347 U.S. 995, 98 L.Ed. 1127 
—Mumpower v. Housing Authori¬ 
ty of City of Bristol, 11 S.H.2d 732, 
176 Va. 426. 


W.Va.—City of Huntington v. State 
Water Commission, 73 S.B.2d 833. 
12 C.J. p 909 note 32, 

Authority over school system 

Legislative authority over school 
system Is not comprehended within 
definition of police power, as the 
term is usually understood. 

N*.Y.— Brown v. Bunselmeyer, 167 N. 
Y.S. 993, 101 Misc. 626. 

XCay affect all persons ajtd businesses 
State can exercise its police pow¬ 
er to protect econonaic welfare on 
a large scale extending to every form 
of business and affecting every per¬ 
son In state. 

Ala.—Beeland Wholesale Co. v. E!auf- 
man, 174 So. 516, 284 Ala. 249. 

F^sioal welfare of dtiieiui of 
state has such a direct relation to 
general welfare that laws tending to 
promote that object are proper under 
police power. 

m.— Littell V. City of Peoria, 29 N.B. 
2d 533, 374 111. 344—People ex rel. 
Moshier v. City of Springfield, 19 
N.B.2d 598, 374 lU. 844. 

9. U.S.—^Bast New York Sav. Bank 
V. Hahn, N.Y., 66 S.Ct. 69, 826 U.S. 
230, 90 L.Bd. 34, 160 A.L.R. 1279— 
Home Building & Loan A^ss^n v. 
Blaisdell. Minn., 64 S.Ct 231, 290 
U.S. 398, 78 L.Bd. 413, 88 A.L.R. 
1481. 

State of New York v. Gebhardt 
CC.A.N.Y.. 161 F.2d 802. 

AJa—Smith v. Penn Mut Life Ins. 

Co., 14 So.2d 690, 244 Ala 610. 
CaL—Castleman v. Scudder, 186 P. 

2d 35, 81 Cal,App.2d 737. 

Iowa—^Benschoter v. Hakes, 8 N.W. 

2d 481. 282 Iowa 1364. 

La—City of Shreveport v. Kansas 
City S. & G. Ry. Co., 120 So. 290, 
167 La 771, 62 A.LwR. 1612. 

Mich.—^Metropolitan Funeral System 
Ass*n V. Forbes, 49 N.W.2d 181, 881 
Mich. 186. 

Miss.—Superior Oil Co. v. Foote, 69 
So.2d 86, 214 Mlsa 867, 37 A.L.R. 
2d 416, suggestion of error overrul¬ 
ed 69 So.2d 844, 214 Miss. 890, 37 A. 
L.R.2d 415. 

Neb.—^Loyal's Auto Exchange v. 
Munch, 46 N.W.2d 913, 163 Neb. 
628. 

N.Y.—In re Morse, 160 N.B. 374, 247 
N.Y. 290. 

N.a— State y. Whitaker, 46 S.E.2d 
860, 228 N.C. 862,. affirmed 69 S.Ct 
251, 260, 835 U.S. 625, 93 L.Ed. 212, 

6 A.L.H2d 473. . 

Constitutional provisions against im¬ 
pairing obligation of cox^racts es 
not preventing proper exercise of 
police power, see infra § 281. 

Ckmtracts subject tp possible Mceoroise 
' of power 

Persons , who contract concerifing 
matters which may be regulated'“by 
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virtue of police power of government 
necessarily enter Into their. engage¬ 
ment subject to the possible exercise 
of that power, although It may be 
latent at the time the agreement is 
made. 

U.S.—^Kindleberger v. Lincoln Nat. 
Bank of Wash., 156 F.2d 281, 81 U. 
S.APP.D.C. 101, 167 A.L.R. 1011, cer¬ 
tiorari denied 67 S.Ct 496, 329 U.S, 
803, 91 L.Ed. 686. 

Begnlatory poUoe stetate not avoid, 
ed 

Contract clause of a state consti¬ 
tution does not avoid police statute 
dealing directly with physical things 
in interest of public welfare And 
touching contractual relationships 
only Incidentally as they may have 
attached to those physical things 
prior to the passage of the statute. 
U.S.—Henderson Co. v. Thompson, 
Tex., 67 S.Ct 447, 800 U.S. 268, 81 
L.Ed. 632. 

10, Minm—McElhone v.^ Geror, 292 
N.W. 414, 207 Minn. 680. 

N.J.—^Lane Distributors v. Tilton, 81 
A.2d 786, 7 N.J. 849. 

N.D.—State v. Northern Pacific R. 
Co.. 172 N.W. 824, 48 N.D. 666. re¬ 
versed on other grounds Northern 
Pacific R. Co. V. North Dakota, 39 
S.Ct 602, 260 U.S. 186, 63 L.Ed. 
897. 

Enactment of anti-trust statutes as 
exercise of police power see Monop¬ 
olies $ 28 a. 

Bauallsatiou of econpxnlo advaatagas 
The scope of state police power, 
except 8,8 it may have been restrict¬ 
ed by constitutional grant of power 
to the federal government, is not lim¬ 
ited by narrow connotations to be as¬ 
signed to the Ustoric phrase '*the 
protection of the health, safety and 
morals of the people,*' but It has been 
extended to the promotion of fair 
competitive conditions and ecLuallza- 
tion of economic advantages, even 
though evils. reauirlng regulation 
arise solely from operations In part 
the result of extrastate transactions. 
U.S.—^Indianapolis Brewing Co. v. 
Liquor Control Commission of 
Michigan, D.aMich., 21 F.Supp. 969, 
affirmed 69 S.Ct 264, 805 U.S. 391, 
83 LuEd. 243. 

Police power extends to . eoonomio 
needs 

Wis.—State v. Ross, 48 N.W.2d 460, 
269-Wis. 879; 

BcoiLoinlo stress 

Legislature may . properly exercise 
its police power in .an attempt to re¬ 
move cause of economio stress for 
public welfare. 

Pa.^—Department of Labor and In¬ 
dustry V. New Enterprise Rural 
Elec. Co-op., 43 A.2d 90, 852 Pa. 
413, 
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the promotioa of. the public convenience and gen- a state is not bound to cover the entire field of pos- 
eral prosperity;^^ Such power is not confined to the sible abuses.^^ The police power extends to the en- 
physical welfare of the public, but includes the gen- actment of all laws which, in contemplation of the 
eral intellectual and moral well-being and develop- constitution, are reasonably necessary to promote the 
ment;i2 it extends beyond health, morals and safe- welfare of the public,‘i3.6 as distinguished from the 
ty, and comprehends the duty, within constitutional interest of a particular class,and under such pow- 
limitations, to protect the well-being and tranquility er the state has authority to enact laws applicable 
of a community.12-5 In enacting police regulations, to particular classes,^^ although as shown infra § 


II . TT.S.—^Tower Realty v. City of 
East Detroit, C.A.Mich., 196 F.2d 
710. 

Walton V. City of Atlanta, D.C. 
Ga., 89 F.Supp. 809, modified on 
other irrounds, C.A., 180 F.2d 143, 
set aside on other grounds 181 F. 
2d 698, certiorari denied 71 S.Ct. 
66, 840 U.S. 823, 96 L.Bd. 604— 
Osborne v. Ozlin, D.C.Va., 29 F. 
Supp. 71, affirmed 60 S.Ct. 758, 810 

U. S. 58, 84 Li.Bd. 1074. 

Colo.—Bachtis V. People, 288 P.2d 
885, 124 Colo. 454, appeal dismissed 
72 act. 662, 342 U.S. 938, 96 t,.B± 
698. 

III. —Zelney ▼. Murphy, 56 N.B.2d 764, 
387 HL 492—Clarke v. Storchak, 52 
K'.B.2d 229, 884 HL 564, appeal dis¬ 
missed 64 S.Ct 1270, 322 U.S. 718, 
88 Ii.Bd. 1555. 

Iowa.—^Benschoter v. Hakes, 8 N.W. 
2d 481, 282 Iowa 1364—City of Dea 
Moines v. Manhattan Oil Co., 184 
N.W. 823, 193 Iowa 1096, 23 A,Li.R. 
1822. 

La.—^Pepsodent Co. v. Krauss Co., 9 
So.2d 808, 200 La. 959. 

Minn.—^Western States Utilities Co. 

V. City of Waseca, 66 N.W.2d 256. 
Miss.—Superior Oil Co. v. Foote, 69 

So.2d 85, 214 Miss. 857, 87 A.L.R 
2d 415, suggestion of error over¬ 
ruled 59 So.2d 844, 214 Miss. 890, 87 
AL.R.2d 415. 

N.J.—Schmidt v. Board of Adjust¬ 
ment of City of Ifewark, 88 A.2d 
607, 9 N.J. 406. 

Sieber v. Laawe, 109 A.2d 470, 
88 N.J.Super. 116. 

Regal Oil Co. v. State, 10 A2d 
495, 123 ]Sr.J.Law 466. 

N.M.—State ex rel. Hughes v. Cleve¬ 
land, 141 P.2d 192, 47 N.M. 280. 

N.T.—Wulfsohn v. Burden, 150 N.BL 
120, 241 N.T. 288, 43 A.L.R. 651. 

Kuperschmid v. Globe Brief Case 
Corp., 55 N.T.S.2d 639, 184 Misc. 

' 1022, reversed on other grounds 58 
N.Y.S.2d 71, 186 Misc. 748—People 
V. Caponlgri, 6 N.T.S.2d 577, 169 
^ 2^80. 9. 

People V. Calvar Corp., 69 N.Y.S. 
2d 272, afiELrmed 36 N.E.2d 644, 286 
N.Y. 419, 186 A.L.R. 1376. 

Ohio.—City of Akron v. Public Utili¬ 
ties Commission, 78 N.E.2d 890, 
149 Ohio St 347. 

—Weber City Sanitation Commis¬ 
sion V. Craft 87 S.B.2d 163—Finney 
V. Hawkins, 54 S.B.2d 872, 189 Va. 
878—^Mumpower y. Housing Au¬ 


thority of City of Bristol, 11 S.B. 
2d 782, 176 Va. 426. 

Wis.—State ex rel. Saveland Park 
Holding Corp. v. Wieland, 69 N.W. 
2d 217, 269 Wis. 262. 

12. Cal.—Ex parte Maki, 138 P.2d 64, 
66 Cal.App.2d 635. 

Ill.—^People V. City of Chicago, 108 
N.B.2d 16, 413 IlL 83—Zelney v. 
Murphy, 56 N.B.2d 764, 887 IlL 492 
—Clarke v. Storchak, 62 N.B.2d 
229, 384 UL 564, appeal dismissed 
64 S.Ct 1270, 322 U.S. 713, 88 L. 
Bd. 1555. 

Miss.—Chance v. Mississippi State 
Textbook Rating and Purchasing 
Board, 200 So. 706, 190 Miss. 453. 
N.Y.—^People v. Goldberger, 168 N.Y. 
S. 663. 

12.6 U.S.—Breard v. City of Alex¬ 
andria. La., 71 S.Ct 920, 841 U.S. 
622, 95 L.Bd. 1233, 35 A.L.R.2d 835, 
rehearing denied 72 S.Ct 21, 842 
U.S. 843, 96 L.Bd. 637—Kovacs v. 
Cooper, N.J., 69 S.Ct 448, 886 U.S. 
77, 93 L.Bd. 513, 10 A.L.R.2d 608, 
rehearing denied 69 S.Ct 638, 836 

U. S. 921, 93 L.Bd. 1083. 

Gray v. University of Tennes¬ 
see, D.CTenn., 97 F.Supp. 463, va¬ 
cated on other grounds Gray v. 
Board of Trustees of University of 
Tennessee, 72 S.Ct 432, 342 U.S. 
617, 96 L.Bd. 640. 

13. Ill.—People ex rel. McLaughlin 

V. G. H Cross Co., 198 N.B. 366, 
361 IlL 405, affirmed Hartford Ac¬ 
cident St Indemnity Co. v. People 
of State of Illinois ex rel. Mc¬ 
Laughlin, 56 S.Ct 685, 298 U.S. 166, 
80 L.Bd. 1099. 

Kan.—State ex rel. Mitchell v. Sage 
Stores Co., 141 P.2d 666, 167 Kan. 
404, rehearing denied 143 P.2d 652, 
157 Kan. 622, affirmed 65 S.Ct. 9, 
823 U.S. 82, 89 L.Bd. 25. ‘ 

Neb.—^Placek v. Edstrom, 26 N.W. 2d 
489, 148 Neb. 79, 174 AL.R 856. 
Pa.—^Dufour v. Maize, 58 Dauph. 369, 
affirmed 66 A.2d 675, 358 Pa. 809. 
Police laws need not be omnibus 
in character, and may touch only one 
form of evil, without condemning 
other and similar evilsw 
Utah.—State v. Packer Corporation, 
297 P. 1013, 77 Utah 500. 

12 C.J. p 983 note 89 [a]. 

Statute held vaUd 
A statute enacted within the po¬ 
lice power will not be adjudged in¬ 
valid because an omitted subject or 
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locality might have been properly in¬ 
cluded. 

N.C.—Turner v. City of New Bern, 
N.C., 122 S.B. 469. 

13.5 U.S.—Brents v. Stone, D.C.I1L, 
60 F.Supp. 82. 

Ariz.—State v. Green, 181 P.2d 411, 
60 Ariz. 63. 

Cal.—People v. Miller, 243 P.2d 186, 
110 CaLApp.2d Supp. 843. 

Iowa.—^Fevold v. Board of Supers of 
Webster County, 210 N.W. 139, 202 
Iowa 1019. 

Md.—^Maryland Coal & Realty Co. v. 
Bureau of Mines of State, 69 A.2d 
471, 193 Md. 627. 

Tex.—^Falfurrias Creamery Co. v. City 
of Laredo, Civ.App., 276 S.W.2d 
851, followed in Metzger Dairy of 
San Antonio v. City of Laredo, 276 
S.W.2d 356, error refused no re¬ 
versible error. 

Va.—City of Newport News v. Eliza¬ 
beth City County, 65 S.B.2d 56, 189 
Va 825—^Finney v. Hawkins, 54 S. 
E.2d 872, 189 Va 878. 

14. Del.—State v. Danberg, 6 A.2d 
696, 1 Terry 136. 

Ind.—Department of Financial Insti- 
I tutions V. Holt, 108 N.E.2d 629, 231 
Ind. 293. 

I Iowa—^Fevold v. Board of Sup’rs of 
Webster County, 210 N.W. 139, 202 
Iowa 1019. 

Md.—^Maryland Coal & Realty Co. v. 
Bureau of Mines of State, 69 A2d 
471, 193 Md. 627. 

N.J.—^New Jersey Used Car Trade 
Ass’n V. Magee, 61 Au2d 751, 1 N.J. 
Super. 371. 

N.Y.—^People v. Ford Motor Co., 63 
N.Y.S.2d 697, 271 App.Div. 141. 

N.C.—State v. Ballance, 61 S.B.2d 781, 
229 N.C 764, 7 AL.R.2d 407. 

Okl.—^Dowell V. City of Tulsa, 273 P. 
2d 859, certiorari denied 75 S.Ct. 

292, 348 U.S. 912, 99 L.Ed. - 

Or.—Corpus Jiuis Seouudum quoted 
in Christian v. La Forge, 242 P.2d 
797, 802, 194 Or. 450. 

Welfare of whole community 
Police regulations are not ordi¬ 
narily enacted for the benefit of in¬ 
dividuals or selected classes of in¬ 
dividuals, but, in their nature being 
restrictions on liberty are designed 
to bear some reasonab^ relation to 
the welfare of the whole community. 
Cal.—^Lewis v. Ferrari, 90 P.2d 884, 
34 CaLApp.2d Supp. 767. 

15. Cal.—^In re Sldebotham, 85 P.2d 
453» 12 Cal.2d 484, 122 A.L.R. 496, 
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195, the legislature may not exercise the police pow¬ 
er for private purposes or for the exclusive benefit 
of individuals or classes* The legislature may pro¬ 
hibit or regulate, in the public interest, either a gen¬ 
eral practice or a single transaction of a kind that 
is not likely to occur otherwise than as an instance 
of a general practice.^® A statute may be sustained 
although some of the objects affected by it may be 
wholly innocent and acts innocent and in¬ 

nocuous in themselves may be prohibited if neces¬ 
sary to secure an efficient enforcement of valid 
police regulations.^^ The power to prohibit the sale 


of an article or the doing of a thing necessarily 
carries with it the lesser power of regulation.i'^*^ 
The proper exercise of the police power is not con¬ 
fined to the suppression of matters which are of¬ 
fensive or constitute nuisances.^® The legislature 
can also declare that acts which might be unlawful 
if carried to excess, by reason of their general 
tendency to annoy and injure others, may be law¬ 
fully done on such conditions as it may prescribe.'^s.s 
Incidental injury to an individual will not prevent 
operation of the police powcr.i**^® 


certiorari denied 59 S.Ct. 19SI, 807 
U.S. 634, 83 UEd. 1516. 

Conn.—Amsel v. Brooks, 106 A.2d 152. 
141 Conn. 238, appeal dismissed 75 

S.CL 125. 348 U.S. 880. 99 L..Ed.-- 

HL—Vlsserinjr Mercantile Co. v. An- 
nanaio. 115 N.E.2d 806, 1 IlL2d 108. 
appeal dismissed 74 S.Ct. 680, 347 
tj.a 949, 98 L..Bd. 1096—Grasse v. 
Dealer’s Transport Co„ 106 N.B.2d 
1’24, 412 m. 179. certiorari denied 
Dealer's Transport Co. v. Grasse, 
73 act. 47, 844 TJ.S, 837, 97 KBd. 
661. 

Ind.—Hanley v. State, 123 jN’.R2d 452. 
Neb.—Placek v. Bdstrom, 26 N.W.2d 
489, 148 Neb. 79, 174 ALuR. 856. 
N.T.—^People ex reL Bryant v. Zim¬ 
merman, 210 N.T.S. 269, 213 App. 
Dlv. 414, affirmed 150 N.B. 497, 
241 N.T. 405, 43 ARR. 909. 
IjeglslatioxL affecting aad intended 
to beneUt a larg'e class of inhabitants 
of state is legislation aflectingr public 
welfare of state. 

CaL—Winklemen v. Sides, 88 P.2d 
147, 81 CaLApp.2d 887. 
dassifloatioiis in aid of poUoe power 
held pennissible 

Idaho.—State ex reL Anderson v. 
Rayner, 96 P.2d 244, 60 Idaho 706. 

Private corporations 
The police power may be exercised 
in behalf of purely private corpora¬ 
tions which are bein^ conducted f<H* 
the profit of private individual stock¬ 
holders. 

Ind.—^Department of Treasury v. City 
of Lanton, 60 N.B.2d 948, 228 Ind. 
868 . 

St a tute hM not invalid easerclse of 
polioe power merely because it bene¬ 
fits only the purchasers and lessees 
of subdivided realty and not the 
whole public. 

CaL—In re Sidebolham, 35 P.2d 453, 
22 CaL2d 434, 122 AX.R. 496, cer¬ 
tiorari denied 59 S.Ct 1081, 807 XJ. 
a 684, 88 LJSd. 1516* 

lA Tltah.—McCarthy v. Public Serv¬ 
ice Cemnnission of Utah, 77 F.2d 
881, 94 Utah 304* 

163 U.a—Queenside Hills Realty 
Co* T* Saxl, N.Y., 66 S.Ct, 850, 888 
U.S* 80, 9Q L.Bd..l096* 


Staten Island Doaders ▼. Wa^ 
terfront Commission of New Tork 
Harbor. D.CN.T., 117 P.Supp. 808 
—Walton V. City of Atlanta, D.C. 
Qa., 89 F.Supp. 809, modified on 
other srrounds, CA, 180 F.2d 143, 
set aside on other grounds 181 F. 
2d 693. certiorari denied 71 S.Ct. 56, 
840 U.S. 823, 95 D.Bd. 604. 

17. Ala.—State ▼. Kartus, 162 So. 
538. 230 Ala. 852, 101 A.L.R. 1336, 
answers conformed to 162 So. 538, 
26 Ala.App. 446, certiorari denied 
162 So. 541, 230 Ala. 357. 

Ariz.—State v. Green, 181 P.2d 411, 
60 Ariz. 63. 

CaL—Phillips ▼. Municipal Court of 
Lroa Angeles, 75 P.2d 548, 24 CaL 
App.2d 458. 

D.C—Carolene Products Co. of Liitch- 
field, IlL. V. Wallace, D.C, 27 F. 
Supp. 110, affirmed 59 S.Ct 1083, 
807 U.a 612, 88 LuBd. 1495. 

Fla.— la. Maxey, Inc., v. Mayo, 189 So. 
121, 103 Fla. 552. 

Iowa-—City of Des Moines v. Man¬ 
hattan Oil Co., 184 N.W. 828, 198 
I Iowa 1096, 23 AUR. 1322. 

Maas.—Slome v* Godley, 28 N.B.2d 
133, 804 Mass. 187. 

Pa.—Grime v. Department of Public 
Instruction, 188 A 387, 824 Pa. 871. 

Commonwealth v. Klimek, Quar. 
Sess., 35 LiUZ.Lieg.Reg. 288. 

Tenn.—McCanless v. State ex reL 
Hamm, 181 S.W.2d 164, 181 Tenn. 
808, 153 AL.R. 832. 

Wifik—^Hotel and Restaurant Bm- 
ployees* International Alliance, Lo¬ 
cal No. 122 T. Wisconsin Employ¬ 
ment Relations Board, 294 N.W. 
682, 286 Wis. 329, rehearing denied 
296 N.W. 684, 236 Wis. 829, afllnned 
62 act. 706, 316 U.a 487, 86 L.Bd. 
946. 

Acts or thixigs which oonld not he 
barred completely from use may be 
prohibited under some conditions and 
circu m stances when they interfere 
with rights of others. 

U.S.—Kovacs V. Cooper, N.J., 69 aCt 
448. 38$ U.S. 77, 93 L.Bd. 518. 16 
. AL.R.2d 60$, rehearing denied 69 S. 
Ct. 688, 336 U.a 921, 98 L.Ed. 10^88. 
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Karmless acts distlagiilshable from 
harmful only by experts 
Legislation enacted by a state in 
exercise of its police power may not 
be invalidated because included 
among the prohibited acts are some 
which may be harmless, where only 
experts can distinguish between 
them, and the public for whose pro¬ 
tection the legislation is enacted is 
unable to do so. 

Ky,—^Lawson v. Commonwealth, 164 
S.W.2d 972, 291 Ky. 437. 

17.5 Tex.—Kelly v. State, 138 S.W.2d 
1076, 139 Tex.Cr. 166. 

Mode of exercising power see Infra 
$ 180. 

la HL—^People v. Anderson, 189 N. 
B. 888, 855 IlL 289. 

Iowa.—City of Des Moines v. Man¬ 
hattan Oil Co.. 184 N.B. 823, 193 
Iowa 1096, 23 AL.R. 1322. 

Mont.—State v. Loomis, 242 P. 844, 
75 Mont. 88. 

N.T.—Wulfsohn V. Burden, 160 N.B. 

120, 241 N.T. 288, 43 AL.R. 651. 
Or.—^Donohue v. Rosenthal, 84 P.2d 
316, 147 Or. 408—Semler v. Oregon 
State Board of Dental Examiners, 
84 P.2d 311, 148 Or. 50, affirmed 
Semler v. Oregon State Board of 
Dental Examiners, 56 S.Ct 670, 294 
U.S. 608, 79 KEd. 1086. 

Va.—Stickley v. Givens, 11 S.B.2d 681. 
176 Va. 648. 

las Mass.—Landers v. Eastern Rac¬ 
ing Ass'n, 97 N.E.2d 886, 827 Mass. 
82—Commonwealth v. Packard, 60 
N.E. 1067, 185 Mass. 64. 

18.10 CaL—Livingston Rock & Grav¬ 
el Co. V. Los Angeles County, 272 P. 
2d 4, 43 Cal.2d 121—McCarthy v. 
City of Manhattan B^ch, 264 P.2d 
932, 41 Cal.2d 879—Wilkins v. City 
of San Bernardino, 176 P.2d 642, 29 
CaL2d 882. 

Santa Cruz Oil Corp. v. Milnor, 
180 P.2d 256, 55 Cai.App.2d 56. 

IlL—Hannifin Corp. v. City of Ber¬ 
wyn. 116 N.B.2d 816, 1 IlL2d 28^ 
Chicago Park Dist. v. Canfield, 19 
N.E2a 876, 870 IlL 447, 121 AL.H. 
567. 

City ef Watseka v. Blatt, 50 N.E. 
2d 689, 820 IlLApp. 191, transferred 
46 N.E.2d 874, 881 lU* 276. 
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It has been said that the police power is not a lice regtdation, valid when made, may become arbl- 
fixed quantity and that it changes from time to time trary and confiscatory in operation by reason of 
to meet changed conditions of society,and a po- later events.*® It is more accurate to say, how- 


Md.—Davis v. State, 87 X,2d 880, 188 
Md. 386. 

—Thorp V. Board of Trustees of 
Schools for Industrial Education of 
Kewark, 79 A.2d 462, 6 K.J. 498, va¬ 
cated on other unrounds 72 S.Ct. 35, 
842 tr.S. 808, 96 li.Ed. 60 ^ 

Fred V. Mayor and Council of 
Borough of Old Tappan, 85 A-2d 
S17, 17 N.J.Super. 168, affirmed 92 
A.2d 473, 10 N.J. 615. 
jy.Y.—^Hutchins V. Department of La¬ 
bor of New York, 18 N.Y.S.2d 666, 
173 Misc. 924, appeal dismissed 47 
N.T.S.2d 616. 

Gedney Estates v. City of White 
Plains, 99 N.Y.S.2d 111. 

N.C.—Suddreth v. City of Charlotte, 
27 S.E.2d 650, 228 N.C 630. 
Onrtallmeii.t or prohihitioa of prlvaie 

activity 

Exercise of police power by legis¬ 
lative body is not rendered unconsti¬ 
tutional merely by fact that its en¬ 
forcement works curtailment of pri¬ 
vate activity, even to point of pro¬ 
hibition thereof. 

N.J.—^National City Bank of New 
York V. Del Sordo, 109 A.2d 681, 
16 N.J. 530—^Monmouth Lumber Ca 
V. Ocean Tp.. 87 A.2d 9, 9 N.J. 64. 

Hasbrouck Heights Hospital 
Ass'n V. Borough of Hasbrouck 
Heights in Bergen County, 99 A.2d 
691, 27 N.J.Super. 476, reversed on 
other grounds 105 A.2d 621, 15 N.J. 

. 447. 

meauality of bnrdea. 

Fact that the burden of a statute 
In exercise of police power may bear 
unequally does not render its place¬ 
ment unlawfuL 

N.Y.—^People V. Ford Motor Co., 68 N. 
Y.S.2d 697, 271 App.Dlv. 141. 

19. U.S.—Helvering v. Davis, Mass., 
67 act 904, 801 U.S. 619, 672, 81 
L.Ed. 1807, 109 A.L.R. 1819. 

Feldman v. City of Cincinnati, 
D.C.Ohio, 20 F.Supp. 681—^Premiei> 
Pabst Sales Co. v. State Board of 
Equalization, D.CCaL, 18 F.Supp. 
90. 

Cook V. Bumquist, D.CMinn., 242 
F. 821, 

Cal.—^Max Factor & Co. v. Eunsman, 
66 P.2d 177, 5 CaL2d 446, affirmed 
Kimsman v. Max Factor & Co., 67 
act 147, 299 U.S. 198, 81 L.Bd. 
122—Miller v. Board of Public 
Works of City of Los Angeles, 234 
P. 381, 196 CaL 477, 38 A.L.R. 1479, 
error dismissed 47 aCt 460, 273 U. 
a 781, 71 L,.Bd. 889. 

Ex parte Angelus, 159 P.2d 908, 
66 CaLApp.2d 441. 

HL—^Fenske Bros. y. Upholsterers* 
International Union of North 
America Local No. 18, 193 NJS3. 112, 
858 IlL 289, 97 A.LJEt 1818, cer¬ 


tiorari denied 55 aCt 646, 295 U. 
a 734, 79 L.Bd. 1682—City of Au¬ 
rora V. Burns, 149 N.B. 784, 819 
HI. 84—^People v. Stokes, 118 N,B. 
87, 281 Ill. 169. 

Ky.—^Liberty Warehouse Ca v. Bur¬ 
ley Tobacco Growers’ Co-op. Ass’n, 
271 aw. 696, 208 Ky. 648, affirmed 
48 act 291, 276 U.a 1, 72 KEd. 
478. 

Md.—Goldman v. Crowther, 128 A. 
69 , 147 Md. 282. 88 A.L.R. 1465. 

Minn.—usages v. City of St Paul, 62 
N.W.2d 363, 240 Minn. 622. 

Neb.—Pettis v. Alpha Alpha Chapter 
of Phi Beta Pi, 218 N.W. 886, 116 
Neb. 626. 

N.J.—Essex County v. Hlndenlang, 
114 A2d 461, 86 N.J.Super. 479. 

Stephens v. Bongart 189 A. 181, 
16 N.J.Mlsc. 80. 

N.Y. —City of Albany v. Anthony, 28 
N.Y.a2d 963, 262 App.Dlv. 401— 
People V. Weller, 202. N.T.S. 149, 
267 App.Dlv. 387, affirmed 148 N.B. 
206, 287 N.Y. 816, 88 A.L.It 618, af¬ 
firmed' Weller v. People of State of 
New Yerk, 45 S.Ct 556, 268 U.S. 
319, 69 L.Ed. 978. 

People ex reL Brixton Operating 
Corp. V. La Fetra, 185 N.Y.S. 632, 
113 Misc. 527, affirmed 186 N.Y.S. 
58, 194 App.Div. 628, affirmed 180 
N.E. 601, 230 N.Y. 429, 16 AL.R. 
162. 

Ohio.—^Koeberle v. City of Akron, 23 
Ohio N.P..N.a, 267—State v. Ro- 
defer, 6 Ohio N.P..N.a, 337. 

Okl.—Application of Richardson, 184 
P.2d 642, 199 Okl. 406—Vandervort 
V. Keen, 85 P.2d 405, 184 OkL 121 
—Jarvis V. Stats Board of Barber 
Examiners, 88 P.2d 560, 188 Okl. 
627—Herrin v. Arnold, 82 P.2d 977, 
183 Okl. 892, 119 A.L.R. 1471. 

Pa.—^cibilla v. City of Philadelphia, 
124 A. 273, 279 Pa. 549, 82 AL.R 
981. 

Commonwealth v. Zasloff, 8 A.2d 
801, 137 Pa.Sup6r. 96, affirmed 18 A 
2d 67. 838 Pa. 457, 128 AL.R. 1120. 

Vt—State V. Auclair, 4 A2d 107, 110 
Vt 147. 

Va—Stickley v. Givens, 11 SJB].2d 681, 
176 Va 648. 

12 CJ. p 909 note SO. 

’’The police power of the state has 

an ever widening horizon.” 

Mont—State v. Gleason, 277 P.2d 580. 

Police power is elastie 

Cal.—Whyte v. City of Sacramento, 
224 P. 1008, 65 CalApp. 684. 

IlL—^People v. City of Chicago, 108 
N.B.2d 16, 418 IlL 88—Grasse v. 
Dealer’s Transport Co., 106 N.E.2d 
124, 412 IlL 179, certiorari denied 
Dealer’s Transport Co. v. Grasse, 73 
S.Ct 47, 344 U.S. 837, 97 L.Bd. 651 
—^People ex reL Royal v. Cain, 101 
N.B.2d 74, 410 IIL 89—People ex 

905 


rel. Greening v. Bartholf, 58 N.BS.2d 
172, 888 IlL 446—Zelney v. Murphy,. 
56 N.B.2d 764, 887 IlL 49*2—Clarko 
V. Storchak. 62 N.E.2d 229, 384 IIL 
664, appeal dismissed 64 S,Ct 1270’,. 
822 U.S. 713, 88 L.Ed. 1565. 

Perrine v. Charles T. Bisch Si 
Son, 105 N.E.2d 643, 846 ULApp. 
82L 

Mich.—People v. SeH, 17 N.W.2d 188, 
810 Mich. 805. 

Minn.—^Breimhorst v. Beckman, 85 
N.W.2d 719, 227 Minn. 409. 

Mo.—GrafiC v. Priest 201 S.W.2d 94^ 
856 Mo. 401, certiorari denied 68 B. 
Ct 83, 882 U.a 770, 92 L.Bd. 866. 
N.C—State v. Lockey, 152 aB, 693, 
198 N.C. 661. 

Ohio.—City of Cincinnati v. Cornell, 
49 N.E.2d 412, 141 Ohio St 585. 

American Cancer Soc. v. City of 
Dayton, 110 N.B.2d 605, 94 Ohio 
App. 131, affirmed 114 NJ5l2d 21V, 
160 Ohio St 114. 

Va.—Weber City Sanitation Ck>minls- 
Bion V. Craft 87 S.E.2d 153 —^Moore 
V. Sutton, 89 aE.2d 848, 185 Va. 
481 —^Mumpower v. Housing Au^ 
thority of City of Bristol, 11 HE. 2d 
782, 176 Va. 426— Gorieb v. Fox. 
134 S-E. 914, 146 Va. 554, affirmed 
47 act 676, 274 U.S. 603, 71 LuBd. 
1228, 58 AL.R. 1210. 

States’ rights have been, broadened 
although the basic principle of rea¬ 
sonableness has not been overridden. 
N.J.—National City Bank of New 
York V. Del Sordo, 199 A.2d 681, 16 
N.J. 680. 

New lnvwn.tloffi.s 

Legislature in exercise of police 
power may consider problems and 
risks arising from use of new inven¬ 
tions. 

Mass.—Smith v. .New England Air¬ 
craft Co., 170 N.B. 886, 270 Mass. 
511, 69 AL.R. 800. 

Bight to zegnlate indnstrlas or 
businesses may be enlarged, so as to 
embrace other industries, or nar¬ 
rowed, so as to take away right of 
regulation previously exercised, as 
conditions change. 

Pa.—Commonwealth v. Zasloff, 8 A. 
2d 801, 137 Pa.Super. 96, affirmed 
13 A2d 67, 838 Pa. 467, 128 AL.R. 
1120. 

Legislation looking to future 
In enactment of a police regulation 
legislative body may look to the fu¬ 
ture and make such provisions as 
may be reasonably expected to be 
necessary to promote and preserve 
public health and welfare in imme¬ 
diate growth and progress in com¬ 
munity. 

CaL—Ex parte Jones, 188 P.2d 418, 56 
Cal.App.2d 658. 

20. U.S.—Abie State Bank v. Weav- 
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ever, that the power itself remains the same, and 
that its apparent extension is only the application 
of the principle on which it is based fo new condi¬ 
tions as they arise.2^ Its scope is greater in an 
emergency.2i*5 

The state may exercise its police power when¬ 
ever the public interests demand The police 

power is not exhausted by being once exercised 
on any subject falling within its scope,but it 
may be exercised repeatedly as often as occasion 
may require.22.6 The right to exercise the police 
power is a continuing one,^^ which is not lost by 
nonexercise, but remains to be exerted as local exi¬ 
gencies may demand^^ Accordingly, a court of 
equity is without authority to exempt anyone from 
the burden resulting from a lawful exercise of the 
police , power even though such exercise is long 
delayed^^-S 


I § 176; Who May Exercise 

I Who may exercise tiie police power is discussed 
i at length infra §§ 177-179. 

Examine Pocket Parts for later cases. 

§ 177. -State or Federal Government 

The police power rests with the Individual states, 
and is primarily vested In the state legislatures. The 
United States has no general police power, although 
it has power comparable to the police power of a state, 
when appropriate to the exercise of any attribute of 
sovereignty specifically granted to the federal govern- 
' ment by the states. 

Since the police power has not been delegated by 
the federal Constitution or the several states to the 
United States, it remains with the individual 
states.25 The legislature is primarily vested with 


er. Neb,. 61 S,Ct. 252, 282 U.S. 766. 
75 L..Ed. 690. 

CaL—Skalko v. City of Sunnyvale, 93 
P.2d 93, 14 Cal.2d 218. . 

Pla,—Corpus Svxis Seoundnm dted in 
Atlantic Coast lAne B. Co. v. Ivey. 
6 So.2d 244. 248. 148 Fla. 680. 139 
A.L.B 973. 

Neb.—^Hubbell Bank v. Bryan, 245 N. 
W. 20, 124 Neb. 51, certiorari de¬ 
nied Bryan v. Hubbell Bank of 
Hubbell, Nebraska. 63 S.Ct 785. 
289 TJ.S..753, 77 KBd. 1491 
N.Y.—^Defiance Milk Products Co. v. 
Du Mond, 136 N.T.a2d 619, 286 
App.Div. 887. 

‘W'.Vcu—Coxpiui JVxis Secundum cited 
in Taylor v, Baltimore & O. R. Co., 
75 S.E.2d 858, 863. 

21. N. J.—Mansfield 8t Swett v. Town 
of West Orange, 198 A. 225, 120 
N.J.Law 146. 

OkL—Corpus Juris quoted in State 
V. Rledall, 233 P. 684, 687, 109 OkL 
. 35, 42 A.L.R. 765. 

12 aj. p 909 note 31. 

Scope commeiLsnrate witk public ezl. 
gencies 

(1) The quality and scope of police 
power are commensurate with public 
exigencies arising from changing so¬ 
cial and economic conditions. 

N.J.—Schmidt v. Board of Adjust¬ 
ment of City of Newark, 88 A.2d 
607, 9 N.J. 405. 

Sleber v. Laawe, 109 A.2d 470, 
S3 N.J.Super. 115. 

(2) The application of the police 
power of necessity varies with chang¬ 
ing needs and conditions pertaining 
to the public health, safety, morals, 
or general welfare. 

N.J.—Schmidt v. Board of Adjust¬ 
ment of City of Newark, 88 A.2d 
607, 9 N.J. 405. 

Sleber v. Liaawe, 109 A.2d 470, 38 
N.J.Super. 115. 

N.T.^llpin V. Mutual Life 


Ins. Co. of New York, 64 N.Y.S.2d 
436. reversed on other grounds 66 
N.Y.S.2d 831, 271 App.Dlv. 499, mo¬ 
tion denied 84 N.E.2d 828, 298, N. 
Y. 861, reversed on other grounds 
86 N.E.2d 787, 299 N.Y. 258, motion 
denied 96 N.B.2d 407, 801 N.Y. 781. 

21. X0 CaL—BaUarinl, la BebaU' of 
liOdge 1327, Intern. Ass’n of Ma¬ 
chinists, Production & Aeronautical 
Workers v. Schlage Iiock Co., 226 
P.2d 771, 100. Cal.App.2d Supp. 859. 

22. La—Villavaso v. Barthet, 1 Bo. 
599, 39 LaAnn. 247. 

Minn.—Western States Utilities Co. v. 
City of Waseca B5 N.W.2d 266— 
Corpus Juris Secundum dted in 
Application of Minneapolis St By. 
Co., 87 N.W.2d 633, 536, 228 Minn. 
485. 

22J5 Minn.—Western States Utilities 
Co. V. City of Waseca 65 N.W.2d 
255—Application of'Minneapolis St 
By. Co., 87 N.W.2d 683, 228 Minn. 
435. 

N.D.—State ex reL City of Minot v. 

Gronna 69 N.W.2d 614. 
S.C-^-Sammons v. City of Beaufort 
83 S.B.2d 158, 226 S.a 490.' 

23. U.S.—Union Oil Co. v. Portland, 
D.C.Or., 198 F. 441. 

Fla— M ia mi Shores Village V. Wm. 
N. Brockway Post No, 124 of Am. 
Legion, 24 So.2d 33, 156 Fla 678 
—Miami Bridge Co. v. Bailroad 
Commission, 20 So.2d 856, 156 Fla 
366, certiorari denied 65 S.Ct 1405, 
325 U.S, 867, 89 L.Ed. 1987— 
Knowles v. Central Allapattae 
Properties, 198 So. 819, 146 Fla 128 
—City of Miami Beach v. Texas 
Co., 194 So. 368, 141* Fla 616, 128 
A.L.B. 360.. 

Minn.—Western States Utilities Co. 
V. City of Waseca 66 N.W.2d 255 
—Corpus Juris Seoundum cited ta 
Application of Mizmeapolls St By. 
Co., 87 N.W.2d 538, 586, 228 MItiti 
485. 


Pa—^Petition of Belief Electric Light 
etd, Co., 63 PaSiiper. 1. 

S.C.—Sammons v. City of Beaufort 
88 S.E. 2 d 158, 225 S.a 490. 

24. U.a—Kelly v. State of Washing¬ 
ton ex rel. Foss Co., Wash., 58 S.Ct 

87, 802 U.S. 1, 82 L.Bd. 8. 

W.Va—Hlnebaugh v. James, 192 S. 

E. 177, 112 A.i;i.B. 69.' 

24.5 R.L—Kane v. Liapre, 33 A.2d 
218, 69 B.L 880. 

125- UB.—^Thornhill v. State of Ala¬ 
bama Ala, 60 S.Ct 736, 310 U.S. 

88, ' 84 L.Ed. 1098—^Home Building & 
Loan Ass’n v. Blaisdell, Minn., 54 
S.Ct 281, 290 U.S. .898, 78 L.Ed. 418, 
88 A.L.R. 1481—Hamilton v. Ken¬ 
tucky Distilleries & Warehouse Co.. 

•Ky. & N; Y., 40 S.Ct 106, 251 U.S. 
146, 64 L.Ed. 194. 

U. S. V. Benken, D.C.S.C., 65 F. 
Supp. 1, affirmed, aC.A., Old Mon¬ 
astery Co. V. U. S., 147 F.2d 906, 
certiorari denied 66 S.Ct 44, 326 
U.S. 734, 90 L.Ed. 487—Watch Tow¬ 
er Bible & Tract Soc. v. City of 
Bristol, D.aConn., 24 FJSupp. 57, 
afflirmed 59 S.Ct 246, 305 U.S. 572, 
83 L.Ed. 361— Corpus Juris cited in 
Hume-Slnclalr Coal Mining Co. v. 
Nee, D.C.M 0 ., 12 F.Supp. 801, 806. 
Piel Bros. v. Day, D.QN.Y., 278 

F. 228, affirmed, C.C.A., 281 P. 1022, 
appeal dismissed 44 S.Ct 835, 264 
U.S. 699, 68 LbEd. 869—^American 
Coal Mining Co. v. Special Coal and 
Food Commission of Indiana, D.C. 
Ind., 268 F. 568, appeal dismissed 
42 S,Ct 278, 268 U.Sl 632. 66 L.Bd. 
801—U. S. V. Doremus, D.C.Tex., 
246 F. 968, reversed on other 
gro^ds 89 S.Ct 214, 249 U.S. 86, 68 
L.Ed. 498—U. S. V. Shauver, D.C. 
Ark., 214 F. 164, error dismissed 89 
S.Ct 184, 248 U.S: 694, 63 L.Bd. 
488. 

Ala—Alabama State Federation of 
Labor Y. McAdory^ 18 So.2d 810, 246 
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Ala. 1» certiorari dismissed 65 S. 
Ct 1384, 826 U.S. 450, 89 L.Bd, 1725 

_State V. Delays, 68 So. 998, 198 

Ala. 600, D.R,A.1915B 640. 

Arlz.—State t. Double Seven Corp., 
219 P.2d 776, 70 Arlz. 287, 19 A.L 1 .R. 
2d 1007—^American Federation of 
Liabor v. American Sash & Door Co., 
189 P.2d 912, 67 Ariz. 20, aflarmed 
69 S.Ct 258, 260. 836 U.S. 688 , 98 Ij. 
Bd. 222, 6 AL..R.2d 481. 

CaL--Corpti8 Juris SedULdnm cited In 
Strother v. Pacific Gas & Elec. Co., 
211 P.2d 624, 629, 94 Cal.App.2d 626. 
D.C.— Kindlebergrer v. Lincoln Nat 
Pa nif of Washington, 155 F.2d 281, 

81 U.S.APP.D.C. 101, 167 A.L.H. 

1011, certiorari denied 67 S.Ct 495, 
829 U.a 808, 91 L.Bd. 686. 

Fla.— Mclnemey v. Ervin, 46 So.2d 
468 —Varholy v. Sweat, 15 So.2d 
267, 168 Pl€L 671. 

Idaho.— Foster's, Inc., v. Boise City,, 
118 P.2d 721, 68 Idaho 201. 

Ill. —^People Lloyd, 188 N.B. 605, 
304 IlL 23. 

Iowa.—Solberg ▼. Davenport, 232 N. 
W. 477,' 211 Iowa 612—City of Des 
Moines v. Manhattan Oil Co., 184 
N.W. 823. 193 Iowa 1096, 23 A.L.R. 
1822—State v. Bartels, 181 N.W. 
608, 191 Iowa 1060, reverse on 
other grounds Bartels v. State of 
Iowa, 43 S.Ct 628, 262 U.S. 404, 
67 L.Bd. 1047, 

Ky.—^Fowler v. Obier, 7 S.W.2d 219, 
224 Ky. 742. 

Me.—^In re Guilford Water Co.'s Serv¬ 
ice Hates, 108 A. 446, 11$ Me. 367. 
Mass.—^In re Opinion of the Justices, 
159 N.B. 65, 261 Mass, 523. 

Mo.—Marsh t. Bartlett, 121 S.W.2d 

787, 348 Mo. 626. 

Neb.—Hanson ▼. Union Pac. R. Co., 71 
N.W.2d 626. 160 Neb. 669. 

N.Y.—Oorpns Jtirls Sectuidtim cited in 
Dlttanan r. Davis, 80 N.T.S.2d 737, 

788, 274 App.Dlv. 836, appeal denied 

82 N.Y.S.2d 886,- 274 App.Div. 866 
and 88 N.B.2d 476, 298 N.Y. 790, 
791, afiSirmed 86 N.E.2d 176, 299 N. 
Y. 601—City of Albany v. Anthony, 
28 N.Y.S.2d 968. 262 App.Dlv. 401. 

Hill Packing Co. v. City of New 
York, 49 N.Y.S.2d 778. 182 Mlsc. 
742. 

N.C.—State v. Ballance, 61 S.B.2d 781, 
229 N.a T64, 7 A.L.R.2d 407—State 
. V. Whitaker, 46 S.B.2d 860, 228 N.C 
862, aifirmed Whitaker v. State of 
North Carolina, 69 S.Ct. 261, 260. 
886 U.& 5S6, 98 UBd. 212, 6 A.Li.H. 
2d 478. 

Ohio.—Black City of Berea, 82 N.B. 

2d 187 Ohio St. 611, 182 A.L.H. 
1891—a A. King & Co. v. Horton, 
156 N.B. 124, 116 Ohio St 206, er¬ 
ror dismissed 48 S.Ct 822, 276 U. 
a 600, 78 LwBd. 726. 

Klopfer V. Board of Health of 
City of Dayton, f Ohio N.P.,N.S.. 
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and the power | gwerally cannot be exercised by any group or body 


Okl.—JafCee v. State. 184 P.2d 1027, 76 
OkLCr. 95—Wood v. State, 134 P. 
2d 1021, 76 OkLCr. 89—Shaw v. 
State, 134 P.2d 999, 76 OkLCr. 271, 
rehearing denied 138 P.2d 186, 76 
Okl.Cr. 271. 

Or.—State v. Laundy, 204 P. 968, 108 
Or. 443, rehearing denied 206 P. 
290, 103 Or. 443. 

Pa.—Nolan ▼. Jones, 106 A. 236, 263 
Pa. 124. 

S.C.—^Hollis V. Armour & Co., 2 S.E 
2d 681, 190 S.a 170. 

Tenn.—^Lewis v. Nashville Gas & 
Heating Co., 40 S.W.2d 409, 162 
Tenn. 268. 

Tex.—City of Coleman v. Rhone, Civ. 

App., 222 S.W.2d 646, error refused. 
Vt—Corpus Juris cited iu Ex parte 
Guerra, 110 A. 224, 227, 94 Vt 1, 
10 A.L.R. 1660. 

Va.—Buck V. Bell, 130 S.E. 616, 148 
Va. 810, affirmed 47 S.Ct 584, 274 

U. S..200, 71 L-Bd. 1000. 

Wash.—Corpus Juris cited la Lukich 

V. Dept of Labor and Industries, 29 
P.2d 388, 390, 176 Wash. 221—State 
V. Mamlock, 109 P. 47, 68 Wash. 
631, 137 Am.S.R. 1085. 

W.V€u—City of Huntington v. State 
j Water Commission, 78 S.E.2d 838, 

I 187 W.Va. 786—State ex rel. Dyer 
V. Sims, 68 S.B.2d 766. 134 W.Va. 
278, reversed on other grounds 71 
act 667, 841 U.S. 22, 96 L.Bd. 713 
—State ex rel. City of Charleston 

V. Sims, 64 S.E.2d 729, 132 W.Va. 
826—State ex rel. Board of Aero¬ 
nautics V. Sims, 41 S.E.2d 506, 129 

W. Va. 694—^Hayes v. Town of Cedar 
, Grove, 80 S.E.2d 726, 126 W.Va. 

828, 166 A.L.R. 702. 

12 C.J. p 910 note 38. 

Exercise of police power as affected j 
by clause relating to: 

Due process of law see infra S 671. 
Equal protection of the laws see 
infra $ 607. 

Obligation of contracts see infra 
5 281. 

“The police power is vested pri¬ 
marily in the state." 

CaL—Gllgert v. Stockton Port Dist, 
60 P.2d 847, 848, 7 Cal.2d 884. 

Federal govenuueut without ooutxol 
The federal government has no 
power to control the. police power of 
the states except as such power may 
have been expressly gtanted or as 
it may be necessary to maintain the 
acknowledged powers of the federal 
government. 

Wash.—State v, Howell, 181 F. 920, 
107 Wash. 167. 

26. U.S.—^InterboFOugh Rapid Trans¬ 
it Co. V. Gilchrist, D.C.N.Y., 26 F. 
2d 912, reversed on other grounds 
Gilchrist V. Interborough Rapid 
Ttanslt Co., 49 S.Ct. 282. 279 U.S. 
159, 78 L.Ed. 652. 

Leighton V. City of Minneapolis, 
D.aMinn., 16 F.Supp. lOL 
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u. S. V. Hicks, D.C.Ky., 256 F. 
707. 

CaL—Frost v. City of Los Angeles, 
183 P. 842, 181 Cal. 22, 6 A.L.R. 
468. 

De Aryan v. Butler, 260 P.2d 98, 
119 Cal.App.2d 674, cerUorari de¬ 
nied 74 S.Ct 863, 347 U.S. 1012, 98 
L.Ed, 1186—Larson v. Bush, 88 P. 
2d 966, 29 Cal.App.2d 43. 

People V. Miller, 248 P.2d 135, 119 
C.A.2d Supp. 843. 

Del.—State v. Tabasso Homes, 28 A. 

2d 248, 3 Terry 110. 

Ill.—^People ex rel. Gutknecht v. Chi¬ 
cago Regional Port Dist., 123 N.E. 
2d 92, 4 IlL2d 863. 

Ind.—Edwards v. Housing Authority 
of City of Muncle, 19 N.B.2d 741, 
216 Ind. 830. 

Ky.—^Henry v. Parrish, 211 .S.W.2d 
418, 807 Ky. 559—^Bosworth v. City 
of Lexington, 126 aw.2d 996, 277 
Ky. 90—Warley v. Board of Park 
Com'rs, 26 S.W.2d 654, 288 Ky. 
688 . 

Mich.—^People v. Piaseckl, 52 N.W.2d 
626, 388 Mich. 122. 

Minn.—^Erickson v. King, 16 N.W.2d 
201, 218 Minn. 98. 

Mo.—^lark v. Austin, 101 S.W.2d 977, 
840 Mo. 467—City of Cape Girai^ 
deau V. St Louls-San Francisco 
Ry. Co., 267 S.W. 601, 305 Mo. 690, 
86 AL.R. 1488. 

N.C.—State v. Ballance, 61 S.E. 2d 781, 
229 N.C. 764, 7 A.L.R.2d 407. 

N.D.—State ex reL City of Minot v. 

Gronna, 59 N.W.2d 614. 

Ohio.—Kraus v. City of Cleveland, 
App., 121 N.B.2d 311. 

S.C.—State V. Reeves, 99 S.E. 841, 
112 S.C. 383. 

Tex.—^Texas Underwriters v. Marti- 
nal, Clv.App., 140 S.W.2d 682. 

Vt—Ex parte Guerra, 110 A. 224, 94 
Vt 1, 10 A.L.R. 1660. 

Va.—Weber City Sanitation Commis¬ 
sion V. Craft 87 S.E.2d 168. 

Wash.—State v. Hennessy, 195 P. 

211, 114 Wash. 861. 

W.Va.—State ex rel. Bibb v. Cham¬ 
bers, 77 S.E.2d 297—City of Hunt¬ 
ington v. State Water Commission, 
78 S.E2d 888, 137 W.Va. 786—State 
ex rel. Dyer v. Sims, 58 S.E.2d 766, 
134 W.Va. 278, reversed on other 
grounds 71 S.Ct 657, 841 U.S. 22, 
95 L.Bd. 718—State ex ret Mor¬ 
ris V. West Virginia Racing Com¬ 
mission, 55 S.E.2d 263, 188 W.Va. 
179—^Rich V. Roaenshtne, 45 SbBL2d 
499, 181 W.Va. 80. 

Bight to declare public polioy 
The right of a legislature to de¬ 
clare what is a proper public policy, 
so as to authorize its being dealt 
with under the police power, seems 
to be limited only by coz^dera^ 
tion that its action In the matter 
may not be arbitrary, but xnust be 
rested upon some tangible and rea¬ 
sonably clear public pu^ose to be 
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of mdividuals not possessing legislative power, 
although there is some authority to the effect that 
on proper occasions the police power may be exer¬ 
cised by the courts.27.6 The United States has no 
general police power nevertheless it has power, 
comparable to the police power of a state, when 
appropriate to the exercise of any attribute of 


sovereign^ specifically granted to the federal gov¬ 
ernment by the states,29 and may, by virtue of its 
sovereignty, take such measure as are necessary 
to insure peace and order in performance of any 
of its functions.29 Within the states congress may 
exercise no police power as such,2t and may affect 
it only by the enactment of statutes within the 


served, and wbteh has a reasonably 
substantial tendency to further the 
Interest of the public welfare. 

Ky,—Workmen's Compensation Board 
of Kentu<^ v. Abbott, 278 S.W. 
533, 212 Ky. 123, 47 A.L..H. 789. 

27. Fla.—Petition of Florida State 
Bar Ass'll, 40 So.2d 902. 

Fa.—Appeal of Goodman, 166 A. 809, 
305 Pa. 55—Appeal of Perrin, 166 
A. 805, 805 Pa. 42, 79 A.L..H. 912. 

27.5 Fla.—^Petition of Florida State 
Bar Ass'n, 40 So.2d 902. 

Ky.—Workmen's Compensation Board 
of Kentucky v. Abbott 278 S.W. 
538, 212 Ky. 128, 47 A.LuK. 789. 
Functions of legislature and judi¬ 
ciary iTonerally see Infra § 198. 

25. Xr.S. —Carter v. Carter Coal Co., 
APP.D.C., 66 act 855, 298 U.& 288. 

80 Ii.Bd. 1160—Hod^s v. U. K, 
Ark., 27 act 6, 203 U.a 1, 61 liJBd. 
65. 

In re Xiowmon, COLAInd., 79 F. 
2d 887. 

Craigr V. Steele, D.C.Mo., 123 F. 
Supp. 158—American Federation of 
XAbor V. Watson, D.CFla., 60 F. 
Supp. 1010, reversed 66 S.Ct 761, 
327 TT.a 682, 90 L.Bd. 873—U. S. v. 
Benken, D.C.aC., 55 F.Supp. 1, af¬ 
firmed, C.CA., Old Monastery Co. 
V. XT. a. 147 F.2d 906, certiorari de¬ 
nied 66 act 44, 826 U.a 734, 90 
L.Bd. 487—U. a V. Gearhart D.a 
Colo,, 7 F.Supp. 712, appeal dismiss¬ 
ed. C.aA., 77 P.2d 1017—U. a V. 
Lileto, B.CTex., 6 F.Supp. 32. 

Ariz.—^American Federation of Labor 
V. American Sash & Door Co., 189 
P.2d 912, 67 Ariz. 20, amrrned 69 
act 258, 260, 836 U.a 538, 93 L. 
Bd. 222, 6 A.L.K.2d 481. 

D.C.—^Klndlebersrer v. Lincoln Nat. 
Bank of Washinsrton, 156 F.2d 281, 

81 U.SA.pp.D.a 101, 167 A.L.R. 
1011, certiorari denied 67 S.Ct 495, 
329 U.S. 803. 91 UEd, 686—^Speert 
V. Morgrenthau, 116 F.2d 801, 73 
App.D.a 70. 

Fla—Mclnemey v. Brvln, 46 So.2d 
458. 

Minn.—Orme v. Atlas Gas & Oil Co., 
18 N.W.2d 767, 217 Minn. 27. 

Pa—Highland v. Russell Car 6b Snow 
Flow Co., 288 Pa 230, 186 A. 769, 
affirmed 279 U.a 258, 49 aCt 314, 
78 L.Ed. 688. 

88U U.a —Carter v. Carter Coal Oa, 
APP.D.C., 66 act 866, 298 U.a 288, 
80 L.Bd. 1160. 

U. a V. Marin. aCACal., 136 F. 
td 888—Doherty v. U, a, aOA, 


Neb., 94 F.2d 495, certiorari denied 
58 act 763, 808 U.S. 668, 82 L.Bd. 
1117—Electric Bond 6b Share Co. v. 
Securities and Exchange Commis¬ 
sion. C.aA.N.T., 92 F.2d 680, affirm¬ 
ed 68 act 678. 803 U.a 419, 82 L. 
Ed. 936, 116 A.L.R. 105—Buroo. Inc., 
V. Whitworth. CCLAMd.. 81 F.2d 
721, certiorari denied Burco, Ina 
V. Whitworth, 66 S.Ct 670. two cas- 
ea 297 U.a 724, 80 L.Ed. 1008— U. 
a V. Gaitney. CLCAJS^.T., 10 F.2d 
694. 

Craig V. Steele, D.CMo., 128 F. 
Supp. 163—Hardyman v. Collins, D. 
CLCaL, 80 F.Supp. 501, affirmed, C 
A., 183 F.2d 308—Henderson v. Bry¬ 
an, D.CCal., 46 F.Supp. 682—Ken¬ 
tucky Whip 6b Collar Ca v. Illinois 
Cent R. Ca, D.CKy., 12 F.Supp. 
37. affirmed, aOLA., 84 F.2d 168, af¬ 
firmed 67 act 277, 299 U.a 834, 
81 LuEd. 270—U. a T. Schechter, 
D.C.N.T., 8 F.Supp. 136, reversed on 
other grounds in part and affirmed 
in peu^t C.C.A—, U. S. v. Ai* Xi» A. 
Schechter Poultry Corporation, 76 
F.2d 617, reversed on other gt^unds 
In part and affirmed in part A. L. A. 
Schechter Poultry Corporation v. U. 
a, 56 act 837, 296 U.a 496, 79 L. 
Ed. 1570, 97 A.L.R. 947—U. S. v. 
Gearhart, D.C.C 0 I 0 .. 7 F.Supp. 712, 
appeal dismissed, (IGJLColo., 77 F. 
2d 1017. 

U. S. V. Shauver, D.ClArk., 214 F. 
154, error dismissed 39 S.Ct 134, 
248 U.a 594, 63 L.Ed. 433. 

D.C.—^Kindleberger v. Lincoln Nat 
Bank of Washington, 165 F.2d 281, 
81 U.aApp.D.a 101, 167 A.L.R. 
1011, certiorari denied 67 aCt 496, 
329 U.S. 803, 91 L.Ed. 686—Speert 
V. Morgenthau, 116 F.3d 801, 73 
APP.D.C. 70—^Natienal Maritime 
Union of America ▼. Herzog, D.C,, 
78 F.Supp. 146, affirmed 68 S.Ct 
1629, 334 U.a 854, 92 L.Ed. 1776. 
Fla.—^Varholy v. Sweat 16 So.2d 267, 
153 Fla. 571. 

Ohio.—Divisional Code Authority No. 
23, Retail Solid Fuel Industry v. 
Belsenbarg, 196 N.E. 424, 129 Ohio 
St 679. 

Bserdsa under general welf are OXause 

Cl) Under the federal system, mu- 
nicli^ or state police power having 
been lodged, and reserved in the state, 
a corresponding power in appropriate 
canes naturally arises under general, 
welfare provision of federal Constitu¬ 
tion. 

U.a^-Oklahoma City v. Sanders, C.C, 
A.Okl., 94 F.2d 323, U5 A.L.R. 868. 
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(2) An express act of congress to 
expend public funds for public pur¬ 
poses is within Its power under gen¬ 
eral welfare clause and Is not limited 
by direct grants of legislative power 
found in the constitution. 

U.S.—Walker v. Home Owners' XiOan 
Corp., D.aCaL, 25 F.Supp. 589, 
XUcidents of state police power 
That congressional exercise of con¬ 
stitutional power is attended by in¬ 
cidents which attend exeroise of state 
police power is not ground for ob¬ 
jection. 

U.S.—^Lambert v. Tellowley, N.T., 47 
act 210, 272 U.S. 581, 71 L.Bd. 422, 
49 A.L.R. 575. 

Fewer to protect its instmmentali. 
ties 

Congress has power to pt^otect in¬ 
strumentalities which it has created. 
U.a —^People of State of CflJlfomia v. 
Coast Federal Sav. 6b Loan Ass'n, 
D.C.CaI., 98 F.Supp. 811. 

30u N.T.— People ex reL Doscher v. 
Sisson, 167 N.T.a 801, 180 App. 
Dlv. 464, affirmed 118 N.K 789, 222 
N.T. 887. 

Freventlon of potential injury to na* 
tlonal economy 

Nothing in the Constitution pre¬ 
vents Congress from acting in time to 
prevent potential injury to the na¬ 
tional economy from becoming a real¬ 
ity. 

U.a—Inland Steel Co. v. N. Lu R. B., 
aA.7. 170 F.2d 247, 12 A.L.R.2d 240, 
certiorari denied 69 S.Ct 887, 836 U. 
a 960, 98 L.Bd. 1112, affirmed 
American Communications Ass'n, C. 
& O. V. Douds, 70 act 674, 339 U. 
a 882, 94 L.Bd. 925, rehearing de¬ 
nied 70 act. 1017, 339 U.a 990, 94 
LuEd. 1891 and United Steelworkers 
of America v. N. Li. R. B., 70 a 
Ct 1017, 839 U.S. 990, 94 L.Ed. 1391. 

3L Vt.—Ex parte Guerra, 110 A. 

224. 94 Vt 1, 10 A.LJEL 1660. 

12 aj. p 919 note 39. 

I Police power of: 

Congress in District of Columbia 
see District of Columbia | 3. 
Territorial governments see Terri¬ 
tories S 13. 

Power of congress te legislate as to 
offenses coming within police pow¬ 
er of states See Criminal Law | 12. 
Air space over private property 
<1) The United States has sover¬ 
eignty over the higher air space with¬ 
in its domain, ^d it may reasonably 
regulate air traffic therein regardless 
of whether it Is Interstate or intra- 
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powers conferred on it by the Qinstitution of tlie nate agfencies,^^* but such powers belongs to the 
United States, cither expresdy or by clear implica- state, and can be exercised by agencies of the state 
tion.s^ When the United States exerts any of the only under a delegation of authority.Although it 
powers conferred on it by the Constitution, no valid has been said that an agency of the state can exer- 
objection can be made based on the fact that such cise police powers only when such power has been 

exercise may be attended by the same incident which clearly^^ or expressly^® delegated to it, it has also 

attends an exercise by a state of its police power.52.5 jj^en held that a delegation of such power will be 

implied when necessary to carry forward an enter- 

§ 178^ - Delegation prise of public interest and general welfare.**^ The 

The polJce power may be exercised by subordinate extent to which the power may be delegated is a 

government divisions to which It has been delegated subject of great diflSiculty,^* and an attempted dele- 

by the state. gation may be held illegal on constitutional 

The state may delegate police powers to subordi- grounds.^* The police power, if delegated, must 


state traffic, but sueb sovereignty of 
the air does not authorize the feder¬ 
al government in the guise of police 
powers to interfere with the lower 
air space over a private owner's prop¬ 
erty, the use of which is Intrastate 
and necessary and beneficial to the 
reasonable use of such property. 

CaL—Strother v. Pacific Gas & Elec. 
Co., 211 P.2d 624, 94 Cal.App.2d 526. 
<2) A proper and beneficial use of 
such air space may not be interfered 
'With except for necessary police reg¬ 
ulation in the interest and for the 
safety and protection of the public, 
and police power In intrastate air 
traffic Is vested in the state and not 
In the federal government, except 
for benefit of army and navy air¬ 
ports and Interstate air traffic under 
the commerce clause of the constitu¬ 
tion. 

Cal.—Strother v. Pacific Oas dc Elec. 
Co., supra. 

82. U.S.—Hamilton v. Kentucky Dis¬ 
tilleries & Warehouse Co., Ky. & 
N.Y., 40 act. 106, 251 U.S. 146, 64 
L..Ed. 194. 

Oklahoma City v, Sanders, C.C.A. 
Okl., 94 P.2d 828, 116 A.I1R. 863. 

U. a V. Lleto, D.CLTex., 6 F.Supp. 
82. 

au.— State V. First Nat Bank, 61 N. 
W. 587, 2 aD. 568. 

82.5 U.a—U. a T. Fleish, B.CMlch., 
90 F.Supp. 278. 

83. Ariz.—^Hislop v. Hodgers, 92 P.2d 
627, 54 Arlz. 101. 

Ga.—^Tate v. Seymour, 1S4 S.E. 698, 
181 Ga. 801—Shaver v. Martin, 143 
S.E. 402, 166 Ga. 424. 

HL—People ex ret Greening v, Bart- 
holf, 58 N.E.2d 172, 888 IlL 445— 
Brotherhood of Railroad Trainmen 

V. Elgin, J. & R Ry. CC., 46 N.E.2d 
932, 882 IlL 55—Chicago Park Dlst 
V. Canfield. 19 N.E.2d 876, 870 Ill. 
447, 121 A.1,.R 667—People v. Ber- 
gln, 172 N.E. 60, 340 Ill. 20—Taylor- 
ville Sanitary Dist v. Winslow, 147 
N.B. 401. 817 IlL 26. 

Ky.—^Fuson v. Howard, 206 aw.2d 
1018, 806 Ky. 843—Corpus Jhirls Se- 
cmindum cited la Goodpeuster v. 


Southern Ins. Agency, 169 S.W.2d 
1, 3. 293 Ky. 420. 

La.—^Fernandez v. Alford, 18 So.2d 
483. 208 La. IIL 

Md.—Gordon v. Commissioners of 
Montgomery County, 164 A. 676, 
.164 Md. 210. 

Mass.—Town of North Reading ▼. 
Drinkwater, 34 N.E.2d 621, 809 
Masa 200—^Inhabitants of Town of 
Milton V. Donnelly, 28 N.B.2d 488. 
3^06 Masa 451. 

Mo.—^Bowman v. Kansas City, 283 S. 

W.2d 26, 861 Mo. 14—Jones v. 

Walker, 209 S.W.2d 147, 857 Mo. 
476—Ex parte Williams, 189 S.W.2d 
485, 846 Mo. 1121, certiorari denied 
61 S.Ct 42. 811 U.S. 675, 86 KEd 
434—State ex rel. E^ansas City Pub¬ 
lic Service Co. v. Latshaw, 30 S. 
W.2d 105, 825 Mo. 909, appeal dis¬ 
missed Latshaw v. State of Mis¬ 
souri ex reL Kansas City Public 
Service Co., 51 S.Ct 101. 282 U.S. 
806, 76 L.Ed. 728. 

N.T.—^People ex reL Schulz v. Hamil¬ 
ton. 177 N.Y.a 222, 188 App.Dlv. 
788. 

Ohio.—^Kraus v. City of Cleveland, 
Com.PL, 116 N.B.2d 779, affirmed, 
App., 121 N.B.2d 311. 

Pa—Commonwealth v. Cohen, Com. 
PL, 46 Dauph.Co. 894, reversed on 
other grounds 14 A.2d 862, 140 Pa 
Super. 361—Dallastown Borough v. 
Chanceford Tp., Quar.Sess., 68 
York Leg.Rec. 5. 

S,c.— Gaud V. Walker, 63 S.B.2d 816, 
214 S.C. 451—Fowler v. City of An¬ 
derson, 128 S.E. 410, 181 S.a 471. 
Vt—Elliott v. State Fish. & Game 
Commission, 84 A.2d 588, 117 Vt. 
61. 

Va—Weber City Sanitation Commis¬ 
sion V. Craft, 87 S.E.2d 168. 

W.Va—City of Huntington v. State 
Water Commission, 78 S.E.2d 833, 
137 W.Va 786—State ex rel. Dyer 
V. Sims. 68 S.B,2d 766, 184 W.Va 
278, reversed on other grounds 71 
act. 567, 841 U.S. 22, 96 L.Ed. 718 
—State ex reL Morris v. West Vir¬ 
ginia Racing Commission, 56 aE.2d 
268. 188 W;Va 179—State ex rel. 
City of Charleston v. Sims, 54 S. 
E.2d 729, 132 W.Va 826—State ex 
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reL Board of Aeronautics v. Sims, 
41 aE.2d 606, 129 W.Va 694—Phil¬ 
lips V. City of Morgantown, 19 S. 
B.2d 608, 124 W.Va 170. 

Delegation of legislative powers gen¬ 
erally see supra §§ 133-143. 
Ooagressioual delegatiou of power 
D.C.—Frend v. U. S., 100 F.2d 691, 
69 App.D.C. 281, certiorari denied 59 
act. 488, 806 U.S. 640, 88 UEd. 
1040. 

Oharaoter or number of public cor¬ 
porations or bodies politic which leg¬ 
islature may authorize or create to 
carry out projects for protection of 
public is not limited. 

Ind.—Edwards v. Housing Authority 
of City of Muncie, 19 N.E.2d 741, 
215 Ind. 330. 

34. Ky,—^Bosworth v. City of Lex¬ 
ington, 125 S.W.2d 995, 277 Ky. 90 
—^Fowler v. Obier, 7 S.W.2d 219, 
224 Ky. 742. 

La—^Fernandez v. Alford, 18 So.2d 
483, 203 La 111. 

Mich.—Clements v. McCabe, 177 N. 

W. 722, 210 Mich. 207. 

Mb.—State ex rel. Gentry v. Curtis, 
4 S.W.2d 467. 

Tenn.—State ex rel. Llghtman v. 
City of Nashville, 60 aw.2d 161, 
166 Tenn. 191. 

Tex.—Gillaspie v. Department of 
Public Safety, 269 S.W.2d 177, 152 
Tex. 469, certiorari denied 74 S.Ct. 
626, 847 U.a 933, 98 L.Ed. 1084. 

35. Ind.—^Vandal la H Co. v. Schnull, 
122 N.B.. 226, 188 Ihd. 87, reversed 
on other grounds 41 S.Ct. 324, 255 
U.S. 113, 65 L.Ed. 539, conformed 
to 130 N.E. 866, 190 Ind. 698. 

36. Tenn.—^Lewis v. Nashville Gas 
& Heating Co., 40 S.W.2d 409, 162 
Tenn. 268. 

37. Ind.—^Paul v. Walkerton Wood- 
lawn Cemetery Ass'n, 184 N.E. 537, 
204 In<L 693. 

Mo.—Corpus Juris Secundum cited in 
Kalbfell v. City of St Louis, 211 
S.W.2d 911, 915, 357 Mo. 986. 

33. Mich.—^Hurst v. Warner, 60 N. 
W. 440, 102 Mich. 238, 47 AxaS-R. 
525, 26 L.R.A. 484. 

39. CaL—Ex parte Cox, 68 Cal 21 
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define its purpose and the means of att^iinmqit 
thereof in language leaving no wide administrative 
discretion and no discretion at all in legislative mat¬ 
ters.^* Legislation vesting the police power in sub¬ 
ordinate agencies does not create any new obliga¬ 
tions or duties, or impose any new disabilities with 


16 C.J.S. 

’ reference to past transactions.'^ 

To municipalities. The police power of the states. 
may, in the absence of any constitutional restric¬ 
tions on the subject,delegated to the various 
municipalities throughout the state,^^ to be exer- 


N.Y.—Levine v. O'Connell, 88 N.T.S. 
2d 672, 275 App.Div. 217, affirmed 
91 NJB!.2d 822, 300 N.T. 658. 

40. Ala.—Jlarcet v. Board of Plumb¬ 
ers Examination and Registration 
of Alabama, 29 So.2d 333, 249 Ala. 
48. 

Fla.—^Lee v. Delmar, 66 So.2d 252. 
la—Routt V. Barrett. 71 N.E.2d 660, 
396 m 322. 

Mich.—G. F. Redmond & Co. v. Micb- 
igan Securities Commission, 192 
N.W. 688, 222 Mich. 1. 

Ohio.—Neuweiler v. Kauer, Com.PL, 
107 N.E.2d 779. 

Statute held not invalid on ground 
that it does not prescribe any stand¬ 
ard to guide administrative agency 
in fixing amount of mine operator's 
surety bond, or on ground that it does 
not prescribe a definite standard to 
guide agency as to amount of over¬ 
burden operator must backfill Into 
cut or as to how far operator may 
level the peaks and ridges of the 
spoil banks. 

Md.—Maryland Coal & Realty Co. v. 
Bureau of Mines of State, 69 Aufid 
471, 193 Md. 627. 

Rotice and heaaring 
AJthough the lawmaking body may 
make a legislative determination un¬ 
der the police power, without notice 
and hearing to the perspn affected, 
the legislative body has no power to 
delegate to a board or an adminis¬ 
trative officer Its own power to act, 
without notice end hearing. 

Va.—^Assaid V. City of Roanoke, 18 
S.R2d 237. 179 Va. 47. 

Arbitrary disoretlbiL 
An agency charged with the duty 
of administering a statute enacted 
in pursuance of the police power of 
the state may be vested with a wide 
discretion, but the discretion must 
not be arbitrary. 

Vt.—State V. Audalr, 4 A.2d 107, 110 
Vt. 147. 

41. Me.—^In re Searsport Water Co., 

108 A. 462, 118 Me. 382. . 

42. Neb.^—Chicago, eta, R. Co. v. 
State, 66 N.W. 824. 47 Neb. 649, 53 
AulS-R. 667, 41 L..R.A..481. 

43. tr.S.—Zucht V. King, Te£, 48 
act. 24, 260 U.S. 174, 67 LuBd. 194. 

Leighton v. City of Minneapolis, 
D.C.M1nn., 16 F.^pp. IQl—Tysco 
Oil. Co. V. .Railroad Comnilssion of 
Texas, D;C.Tex.. 12 F^Supp. 202. 
Ala.—Corpus Juris SeonaOiu^ oit^A ^ 
Davis V. City of M6bU^^ 16 Sd;2d 
1,^ 2, 245 Ala. 80. . : » 


Ariz.—Hlslop V. Rodgers, 92 P.2d 
527, 64 Ariz. 101. 

E^a.—^Duval Lumber Co. v. Slade, 2 
So.2d 371, 147 Fla. 137—City of 
Miami v. Direct Distributors, 183 
So. 841, 134 Fla. 430—Nash v. 
Vaughn, 182 So. 827, 133 Fla. 499— 
State ex rel. Garrison v. Reeve, 
139 So. 817, 104 Fla. 196, 79 A.L.R. 
1119—^Bx parte Lewis, 185 So. 147, 
101 Fla. 624.. 

Ga.—Tate v. Seymour,- 184 S.E. 598, 
181 Ga. 801—Cutsinger v. City of 
Atlanta, 83 S.E. 263, 142 Ga. 555, 
L.R.A.1916B 1097, Ann.Cas.l916C 

280. 

Idaho.—^Porter v. City of Lewiston, 
238 P. 1014, 41 Idaho 824, error 
dismissed 46 S.Ct. 470, 270 tr.S. 
671, 70 L.Ed. 791. 

Ill.—Spalding v. Granite City, 113 
N.E.2d 667, 416 IlL 274—People "ss 
City , of Chicago. 108 N.B.2a 16, 
413 IlL 83—^People ex rel. Greening 
V. Bartholf, 68 N.B.2d 172, 388 Ill. 
445—^People ex rel. Baker v. 
Strautz, 54 N.B.2d 441, 386 Ill. 
380—^Dean Milk Co. v. City of Chi¬ 
cago. 53 N.E.2d 612„-385 Ill. 666 
—Littell V. City of Peoria,^ 29 N.B. 
2d 533, 374 IlL 344—City of Litch¬ 
field V. Thorworth, 169 N.B. 266, 
887 IlL 469—City of Metropolis v. 
Gibbons, 166 N.K 116, 834 IlL 431 
—Chicago, N. S.. & M. R. Co. v. 
City of Chicago, 163 N.B. 141, 831 
Ill. 360—^Village.of Atwood v. Ot¬ 
ter, 129 N,E. 678, 296 IlL 70. 

Ind.—Edwards v. Housing Authority 
of City of Muncie, .19 N.B.2d 741, 
216 Ind. 330-T-Grordon v. City of 
Indianapolis, 183 N.E. 124, 204 Ind. 
79. 

Ky.—^Maupin v. City of Louisville, 
144 S.W,2d 287, 2g4 Ky. 196—Hahn 
V. City of Newport, 194 S.W. 114, 
175 Ky. 186. 

La.—^Town of Ponchatoula v. Bates, 
188 So. 861, 173 La. 824—State v. 
City Of New Orleans, 91 So. 683, 
161 La. 24. - , 

Md.—Mayor and Council of Pocomoke 
City V. Standard Oil Co. of New 
Jersey, 159 A. .902, 162 Md. 868— 
Tighe. V. Osborne. 131 A^^ 861,. 149 
Mid. 849,.43 A.L.R. 819. ; . 

Mess.—Inhabitants of-Town of Mil- 
ton v, Donnelly, 28 N.B.2d 438, 366 
Mass. 461—Commonwealth v. 'Elim- 
balL 18 N.E.2a 18, 209 Mass. 858. 
114 A..Li.R. .1.440—^In re Opinion of 
the Justices, 191 N.R 33, 286 Mass. 
611. . 

MidL—^In re Brewster Street .Hous¬ 
ing Site in City of Detlrolt^ 289 N. 

. W. 493, 291 Mich. 313-^ohnson v. I 
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Liquor Control Commission, 264 
N.W. 567, 266 Mich, 632—Wetherby 

V. City of Jackson, 249 N.W. 484, 
264 Mich. 146. 

Minn.—State ex rel. Rose Bros. Lum-, 
her & Supply Co. v. Clousing, 268 
N.W. 844, 198 Minn. 86. 

Miss.—^Hartman vi May, 161 So. 787, 
168 Miss. 477, 98 A.L.R, 1408. 

Mo.—^KAnsas City v. J. L Case 
Threshing Mach. Co., 87 S.W.2d 
196, 837 Mo. 918—State ex rel. 
Gentry v. Curtis, 4 S.W.2d 467— 
Komen v. City of St. Louis, 289 S. 

W. 838, 316 Mo. 9—Stegmann v. 
Weeke, 214 S.W. 137, 279 Mo. 140, 

6 A.L.R. 1060. 

Mont.—Corpus Juris cited in State 
V. City of Billings, 266 P. 11, 14— 
Johnson v. Great Falls, 99 P. 1059, 
88 Mont. 369, 16 Ann.Cas. 974. 

N.J.—^Mansfield & Swett v. Town of 
I West Orange, 198 A. 226, 120 N.J. 
Law 146—Corpus Juris cited in 
Morin v. Nunan, 108 A. 878, 879, 
.91 N.J.Law 506., 

N.T.—Cleveland v. dty of Water- 
town, 118 N.B. 690, 222 N.T. 169, 
Ann.Cas.l918E 674. 

Molnar v. Curtin, 77 N,T,S.2d 663, 
273. App.Div. .322, affirmed 80 N.E. 
2d 366, 297 N.T. 967—City of Al¬ 
bany V. Anthony, 28 N.T.S.2d 968/ 
262 App.Div. 401. 

Holy Sepulchre Cemetery v. 
'Town of Greece, 79 N.T.S.2d 688, " 
191 Misa 241, affirmed 79 N.Y.S. 
2d 868, 273 App.Dlv. 942—People 
V. Caponigri, 6 N.T.S.2d 677, 169 
Misa 9. 

Wieeman v, Qlbse, 188 N.T.S. 368. 
N.C.—State V. Sooggin, 72 S.E.2d 97, 
236 N.C. 1. 

N.D.—City of Dickenson v. Thress, 
290 N.W. 663, 69 N.D. 748—Pylken 
V. City of Minot, 264 N.W. 728, 66 
N.D. 261, 103 A.L.R. 820. 

Ohio.—Ex parte Comity, 189 N.B. 
204, 106 Ohio St. 60—Rowland v; 
State, 135 N.E. 622, 104 Ohio St 
866 .. 

Hickey V..-Burke, 69 NJB.2d 88, 78 
OhioApp. 851, appeal dismissed 
70 N.B.2d 274, 147 Ohio St 217. 
Okl.~-<3orpiui Juris dted in Amis v. 
Bryan Petroleum Corporation, 90 
.P.2d 986, 938, 186 Old. 206—Shinn 
V. Oklahoma City# 37 P;2d 186, 184 
OkL 236. 

Philippine.—Ayson v, . Provlndal 

-Board of Rizal, 89 Philippine :931— 

S. V. Pompeya, 81 Philippine 246. 
S.C.—Henderson . V. City of Green- 
wood. 172 SJS. 689, 172 S.a 16— 

! .Fowler v. City of Anderson, 128 
’ S.B. 410, 181 S.a 471; . 




16 G* J» S« 

cised by them within their respective corporate 
limits/^ or even beyond where expressly authorized 
by statute or charter,^5 even though the effect of 
the delegation is to commit to the municipal au¬ 
thorities a; measure of discretion with respect to the' 
circumstances imder which the power thus delegat- 
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ed shall be made effective, Indeed, such delega¬ 
tion is necessary, for it is a well recognized princi¬ 
ple in government that the police requirements of a 
city are different from those of the state at large, 
and that stricter regulations are essential to the 
good order and peace of a crowded metropolis than 


Tenn.—Houck v. Minton, 212 S.W.2d 
891, 1?7 Tenn. 38—^Miller v. City 
ot Memphis, 178 S.W.2d 382, 181 
Tenn. 15, 161 A.L.R. 1172. ^ 

Tex.—City of Tyler v. Ingram, 164 
S.W.2d 616, 189 Tex. 600. 

Hanzal v. City of San Antonio, 
Civ.App., 221 S.W. 237, error re¬ 
fused—Crossman v. City of Gal- 
vestdn, CiVtApp., 204 S.W. 128, re¬ 
versed on other grounds 247 S.W. 
810, 112 Tex. 808, 26 A.L.R. 1210. 
Vt—Village of St. Johnsbury v. Ax¬ 
on, 181 A. 650, 103 Vt 22. 

Va.—Weber City Sanitation Commls- j 
Sion V. Craft, 87' S.&2d 153—King | 

V. Arlington County, 81 S.E.2d 587, 
195 Va. 1084—Hampton Roads San¬ 
itation Dist "Commission, v. Smith, 
68 S.B.,2d 497, 193 Va. 871—Kirk¬ 
patrick V. Board of Sup*rs of Ar¬ 
lington County, 136 S.E. 186, 146 
Va. 113. 

W.Va.—State ex rel. Anderson v. 
Dailer, 85 S.E.2d 656—State ex rel. 
Bibb V. Chambers, 77 SJB3.2d 297— 
City of Huntington v. State Wa^ 
ter Commission,.73 S.Ei2d 838, 137 

W. Va. 786—^Rich v. Rosenshlnei, 46 
S.B.2d 499, 131 W.Va. 80—Hayes 

V. Town of Cedar Grove, 30 S.B.2d 
726, 126 W.Va. 828, 156 A.Ii.R. 702 

’ —Corpus yiiris cited in. Brewer v. 
City of Point Pleasant, 172 S.E. 
717, 720, 114 W.Va. 672. 

Wis.—Stetzer v. Chippewa County, 

- 278 N.W. 625, 226 Wis. 125—Kroe- 
plin V. Milwaukee County, 190 N. 

W. 454, 180 Wis. 424. 

12 C.J. p 860 note 25, p 911 note 45. 
BnildiJig regnlatloas; soiling laws 
U.S.—WoniQii's Kansas City St, An¬ 
drew Soc. V. Blansas City, Mo., D. 
C.Mo;, 64 F.2d 1071, reversed on 
other, grounds, C.C.A., 58 F.2d 693. 
Cal.—City of Stockton v. Frisbie & 
Latta, 270 P. 270, 93 CaLApp. 277. 
Del.—Appeal of Blackstone, Super*, 
190 A 697. 

Fla.-f^tate ex rei Sklllman v. City 
of Miami, 134 Sp. 541, 101 Fla. 585. 
m. —^Trust Co. of Chicago v. City of 
Chicago, 96 N.E.2d 499, 408 Ill. 
91—^Federsd Elec. Co. v. Zoning 
. Bd. of Appeals of Village of Mt. 
Prospect, 75 K.E.2d 859, 398 lU. 
142. 

Ky.—Seiligman v..Von Allmen Bros., 
179 S.W.2d 207, 297 Ky. 121. 

Mass.—^Town of North Reading v. 
Drlnkwater, 34 NJB.2d 631, 309 
Mass. 200—In re Opinion of the 
Justices, 127 N.E. 625, 284 Mass. 
697. 

2Ilch.—^Kralenke Buick Sales v. Kop- 
kowsld. »S ‘K.W.2d 7SX. S22 Mich. 


250—City of East Dansing v. 
Smith, 269 N.W. 573, 277 Mich. 495. 
Minn.—State ex rel. Rose Bros. Lum¬ 
ber & Supply Co. V. Clousing, 268 
N.W. 844, 198 Minn. 85. 

Mont—Freeman v. Board of Adjust¬ 
ment of City ,of Great Falls, 84 
P.2d 634, 97 Moni 842. 

N.J.—Myers v. State, 182 A 385, 4 
N.J.Misc. 261. 

N.T.—City of Utica v. l^na, 196 N. 
T.S. 225, 202 App.Div. 610. 

Longley v. Rumsey, 224 N.Y.S. i 
166, 130 .Mlsc. 492—Palmer v. 

Mann, 198 N.Y.S. 648, 120 Misa 
396, reversed on other grounds 201 
N.Y.S. 626, 206 App.Div. 484, af¬ 
firmed. 148 N.B. 766, 237 N.T. 616. 

Littie V. Young, ,82 N.Y.S.2d 909, 
affirmed 85 N.Y.S.2d 41, 274 App. 
Dlv. 1005, reargument and appeal 
denied 86 N.Y.S.2d 288, 274 App. 
Div. 1065, motion denied 86 N.E. 
2d 61, 298 N.Y. -918, affirmed 87 
N.E.2d 74, 299 N.T. 699. 

Pa.— Appeal of .Junge, 89 PaSuper. 
548. 

Tex—^Fort Worth & D. C. Ry. Co. v. 
Ammons, Civ.App., 216 S.W. 2d 407, 
refused no reversible error—Texas 
ConsoL Theatres V, Pittillo, Civ. 
App., 204 S.W.2d 896—City of Dal¬ 
las V. Meserole, Civ.App., 165 S.W. 
2d 1019, error refused. 

Wis.—State ex rel. Wisconsin Lu¬ 
theran High School Conference v. 
Sinar. 66 N.W.2d 48, 267 Wis. 91. 

Sabjeots within state laws 
Legislature may confer on munici¬ 
pality police power over subjects al¬ 
so within provisions of state laws. 

Ill.—City of Evanston v. Wazau, 4 
N.E.2d 78, 364 HI. 198, 10$ AL.R. 
789, certiorari denied Wazau v. City 
of Evanston, 57 S.Ct. 492, 300 U.S. 
662, 81 L.Ed. 870. 

Mo.—^Komen v. City of St. Louia, 289 
S.W. 838, 316 Mo. 9. 

Tests of proper delegatton 
In determining whether delegation 
of police power supports municipal 
measures curtailing rights of owner¬ 
ship and use of private property, or¬ 
ganic rights to acquire, possess, and 
enjoy use of property, and guaran¬ 
ties of due process and equal pro¬ 
tection must be regarded. 

Tenn,—State ex reL Lightman v. City 
of NashvUle, 60 S.W.2d 161, 166 
Tenn. 191. 

44. U.S.—City of New York v. Da¬ 
vis, aCJLN.Y., 7 F.2d 666. 

Frazier y. Northern Pac. Ry. Co., 
D.C.Idaho, 28 F.Supp. 20. 

911 


Ga—^Purvis v. City of Ocilla 102 S. 

B. 241, 149 Ga 771. 

Nev.—Ex parte Sloan, 217 P. 283, 47 
Nev. 109. 

OkL—Whitson v. City of Ada 44 P. 

2d 829, 171 Okl. 491. 

Or.—Slovanian Literary & Social 
Ass'n V. City of Portland, 224 P. 
1098; 111 Or. 335. 

S.C.—Ootpus d\xrl8 Seoimdum cited la. 
Arnold V. City of Spartanburg, 28 
S.E.2d 735, 789, 201 S.C. 623, fol- 
. lowed in 23 S.E.2d 741, 201 S.a 639. 
Tex—City of Coleman v. Rhone, 
Clv.App., 222 S.W.2d 646, error re¬ 
fused—Green v. City of Amarillo, 
Civ.App., 244 S.W. 241, affirmed 
City of Amarillo v. Green, Com. 
App., 267 S.W. 702. 

Va—^Richmond, F. & P. R. Co. v. 
City of Richmond, 133 S.E. 800, 
145 Va 225. 

12 C.J. p 911 note 46. 

Coiisrtltation.al provision. Impocdng 
duty on- state of providing for the 
insane does not prohibit the state 
from authorizing or requiring mu¬ 
nicipalities and political subdivi¬ 
sions to perform such duty by pro¬ 
viding for the mentally ill within 
their respective borders. 

Ohio.—Hickey v. Burke, 69 N.B. 2d 
83, 78 Ohio App. 351, appeal dis¬ 
missed 70 N.E,2d 274, 147 Ohio St. 
217. 

4B. Fla—City of Pensacola v. King, 
47 So.2d 317. 

HI.—Chicago Packing, etc., Co. v. 

Chicago, 88 Ill. 221, 30 Am.R. 545. 
N.D.—Corpus Juris dted iu Waslien 
V. City of Hillsboro, 188 N.W. 738, 
789, 48 N.D. 1113. 

Tex—Treadgill v. State, Cr., 276 
S.W.2d 668. 

Cbutlgnous territory 
Legislature has authority to con¬ 
fer on municipality jurisdiction for 
sanitary and police purposes in ter¬ 
ritory contiguous to corporation. 

N.C.—^Holmes ^ v. City of Fayette¬ 
ville, 160 S.B. 624, 197 N.C. 740, 
appeal dismissed 50 S.Ct 863, 281 
U.S. 700, 74 L.Bd. 1126. 

City’s property situated outside dty 
Legislature has power to confer 
on cities the power to exercise po¬ 
lice jurisdiction over properties be¬ 
longing to the city situated outside 
sMd beyond the general, police Juris¬ 
diction of the city. 

Ala—City of Birmingham v. Liake, 
10 So.2d 24, 248 Ala 367. 

46. Ala—Herbert v. Demopolls 

School Bd. of Education^ 73 So, 
821, 197 Ala 617. 
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are required in the sparsely peopled portions of the 
countryStatutes conferring the police power on 
municipalities, however, should be so construed as 
not to authorize an unreasonable exercise there¬ 
of and the legislature can legally authorize the 
exercise of the police power only for proper pur¬ 
poses and only to the extent that is necessary to 
conserve the public welfare*^^ 

It is not necessary that the police power should 
be granted to municipalities in express words, for 
by the organization of a city or borough within its 
borders the state imparts to its creature, the mu¬ 
nicipality, the powers necessary to the performance 
of its functions, and to the protection of its citizens 
in their persons and property, and the police power 
is one of theseand while it is no doubt competent 
for the legislature, in creating municipal corpora¬ 
tions, to deprive them of all common-law police 


I powers and enact that they shall possess and exer- 
! cise such only as are conferred by statute, such in¬ 
tention of the legislature will not be inferred simply 
because some of the common-law powers are enu¬ 
merated, while no mention is made of others,®^ 

To counties and county officers. As in the case 
of municipal corporations, the legislature may dele¬ 
gate a portion of its police power to counties and 
county officers,®^ although an attempted delegation 
of such powers to some counties but not to others 
has been held invalid,®^.^ 

To administrative agencies, boards, end commis¬ 
sions. The legislature may authorize , a particular 
administrative agency or board of officers who have 
charge of a portion of the affairs of the state or of a 
city, such as a board of health, of police, or of cat¬ 
tle commissioners, to make reasonable police rules 
and regulations.^^ It_ cannot, however, abdicate its 


47. Cal.—Ex parte Cheney, 27 P. 
436, $0 CaL 617. 

12 C.J. p 911 note 48. 

48. Ill.—^Father Basil's Liodsre v. 
City of Chicago, 65 N.E.2d 805, 
893 IlL 246. 

Lieu—City of Minden t. David Bros. 

Drua Co., 197 So. 505, 195 La. 791. 
Mo.—-Turner v. Kansas (pity, 191 S.W. 

2d 612, 854 Mo. 857. 

N.T.—^People v. Mahoney, 121 N.T.S. 
898, 65 Misc. 449. 

S.D.—^ity of Sioux Palls v. Peter¬ 
son, 25 N.W.2d 656, 71 S.D. 446. 
W.V«L—Carter v. City of Bluefleld, 
54 S.B.2d 747, 132 W.Va. 881. 

48. Fla,—Perry Tradingr Co. v. City 
of Tallahassee, 174 So. 854, 128 
Fla, 424, 111 A.L.R. 468. 

Tex.—City of Dallas v. Smith, Com. 
App., 107 S.W.2d 872. 

60. Ind.—Connersvllle Hydraulic Co. 

V. City of Connersvllle, 178 N.B. 
641, 96 Ind.App. 234. 

Mo.—Corpus Jnxis Seonsdum q,iioted 
in Turner v. Kansas City, 191 S. 

W. 2d 612, 616, 354 Mo. 857. 

Tex.—City of Beaumont v. Prlddie, 
Civ.App., 65 S.W.2d 434, reversed 
on other grounds Texas & N. O. B. 
Co. V. Priddle, 95 S.W.2d 1290, 127 
Tex. 629. 

12 C.jr. p 911 note 49. 

61. Ind.—^Mt Vernon First Kat. 
Bank V. Sarlls, 28 N.E. 434, 129 
Ind. 201, 28 Am.S.R. 185. 18 L.IUL 
481; 

52. Ga.—Dee v. State, 191 SJBL 256, 
184 Ga. 327. 

Md.—Cox V. Board of Comers of Anine 
Arundel County, 81 A2d 179, 181 
Md. 428. 

Mo.—State on Inf. of Wallach . v. 
X^esch, 169 S.W.2d 675, . 350 Mo. 
989. 


Ohk).—^McGowen v. Shatter, Com.PL, 
111 N.R2d 615. 

12 C.J. p 911 note 52. 

Delesratlon held in violation of oon- 
stitutloii 

Constitutional provision authoriz- 
infiT general assembly to grant cer¬ 
tain cities authority to pass zoningr 
ordinances held not to authorize legr- 
islature to grant such power to au¬ 
thorities of Glynn county. 

Ga.—Glynn CJounty Com'rs r. Cate, 
187 S.E. 636, 188 Ga. 111. 

62-6 S.<1—Owens v. Smith, 58 S.B. 
2d 332, 216 S.C. 382—Gaud v. 
Walker, 58 S.E.2d 316, 214 S.G 451. 

53. U.S.—Community Chautauquas, 
Inc., V. Caverly, D.C.Vt, 244 F. 
893. 

Ark .—^Belzimg v. State, 86 S.W.2d 
897, 183 Ark. 472—City of Ft. 
Smith V. Roberts, 9 S.W.2d 76, 177 
Ark. 82L 

Conn.—State v. Vachon, 101 A.2d 609, 
140 Conn. 478. 

Ill.—^People ex reL Baker v. Strautz, 
54 N.E.2d 441, 886 IlL 860. 

Ind.—^Edwards v. Housing Authority 
of City of Muncle, 19 N.E.2d 741, 
216 Ind. SSO^Vandalla R. Co. v, 
Schnull, 122 HJEl 226, 188 Ind. 87, 
reversed on other grounds 41 S.Ctl 
324, 255 U.S. 113, 65 REd. 58, con¬ 
formed to 130 N.E. 865, 190 Ind. 
698. 

La.—^Baton Rouge Waterworks Co.^v, 
Loiilsiana Public Service Commis¬ 
sion. 100 So. 710, 156 La. 539— 
State V. City of Now Orleans, 91 
So. 583, 151 La. 24. 

Md,—Adams v. Commissioners of 
Town of Trappe, 102 A2d 830, 204 
Md. 166—Gordon ,v. Commissioners 
of Montgomery County, 164 A; 676, 
164 Md. 210—^Swann v. City of 
Baltimore, 103 A 441, 182 Md *256. 

91.2 


Mass.—Commonwealth v. Slocum, 119 
N.E. 687, 230 Mass. 180. 

Mich.—G. F. Redmond & Co. v. Mich¬ 
igan Securities Commission, 192 N. 
W. 688, 222 Mich. L 

N.J.—Board of Health of Weehawk- 
en Tp., Hudson County v. New 
Tork Cent. R. Ca, 72 A2d 511, 4 
N.J. 293. 

N.T.—^Mandel v. Board of Regents of 
University of State of New York, 
164 N.B. 895, 260 N.T. 173. 

Conlon V. MarshalL 69 N.Y.S.2d 
62, 185 Misa 638—^Harrison-War- 
ren Realty Co. v. Spencer, 209 N. 
T.S. 855; 124 Misc. 783. 

N.C.—Ck>rpiui Jtizls cited in Newman 
V. Watkins, 182 S.E. 453, 459, 208 
N.C. 676—Brunswick-Balke-Collen- 
der Cc. V. Mecklenburg County, 107 

I S.E. 817, 181 N.a 886. 

I Ohio.—^McGowen v. Shaffer, Com.Pl.. 
Ill NJS.2d 615. 

Klopfer V, Board of Health of 
City of Dayton. 9 Ohio N.P.,N.S., 
83—^Board of Education of Akron 
V. Sawyer. 7 Ohio N.P.,N.S., 401. 

Pa.—^Nether Providence School Dist 
V. Montgomery, 88 Pa.Super. 483, 
affirmed 76 A 75, 227 Pa. 870. 

Tenn.—Houck v. Minton, 212 S.W;2d 
891, 187 Tenn. 88*^Liles v. Crevel- 
Ing, 268 S.W. 625, 151 Tenn. 61. 

W.Va.—City of Huntington v. State 
Water Commission, 73 S.E.2d 833, 
137 W.Va. 786. 

Wis.—Fort Howard Paper Co. v. 
Town Bd. of Ashwaubenon, 63 N. 

- W;2d 122, 266 Wla 191. 

12 C.J. p 864 note 82, p 911 note 53. 

Delegation of police power to com- 
inissloners of District of Colum¬ 
bia see District of* Columbia S 3. 

Bnildiag and zoning hcaa^ds 

Fla.—State ex rel, Taylor v. City of 
Jacksonville, 133 So. 114, 101 Fla. 
13^1i . followed in • State ex rel. 
Stepper^Recq,ty ;<porporation y., City 



16 C.J.S. CONSTITUTIONAL LAW §§178-179 


own police power on any subject and confer such 
power on a board to be exercised according to the 
uncontrolled discretion of such board.®^ 

Tp individuals. The police power of the state 
cannot be delegated to private persons,65 but it is 
competent for the legislature to vest in an individu¬ 
al health officer or member of a board powers or¬ 
dinarily exercised by a board.®® 

Revocation of grant. Under its police power, the 
state has the right to recall and to abrogate any 
powers previously conferred on any municipal cor¬ 
poration and to vest such powers in another and 
distinct state functionary.®^ A constitutional pro¬ 
vision that the exercise of the police power of the 
state shall never be abridged requires that a delega¬ 


tion of any part of the police power shall be always 
subject to revocation by the legislature.®^*® 

§ 179. -Alienation, Siirrender, or Abridg¬ 

ment of Power 

The police power of the state cannot be alienated, 
surrendered, or abridged in any manner whatsoever by 
the legislature or other agency exercising such power. 

Quoted In: W.Va.—State ex rel. Dyer v. Sims, 58 S.D. 

2d 766, 774. 184 W.Va. 278. re- 
versed on other grounds 71 S.Ct. 
557. 841 U.S. 22. 95 LsBd. 718. 

Neither the state legislature nor any inferior leg¬ 
islative body to which a portion of the police power 
has been granted can alienate, surrender, or abridge 
the right to exercise such power by any grant, con¬ 
tract, or del^:ation whatsoever,®® although in some 


of Jacksonville. 188 So. 117, 101 
Fla. 1247 and State ex reL Hauck 
Investment Corporation v. City of 
Jacksonville, 188 So. 117, 101 Fla. 
1247. 

m.—Welton V. KamUton, 176 NJE. 
888, 844 la 82. 

Md.—^Tighe v. Osborne, 138 A. 466. 
Kasa-^Bradley v. Board of Zoning 
Adjustment of City of Boston, 160 
N.S. 892. 256 Mass. 160. 

Mont—Preemeja v. Board of Adjust¬ 
ment of City of Great Falls, 84 P. 
2d 634, 97 Mont 842. 

Pa.—Appeal of Junge, 89 Pa.Super. 
548. 

Xielegatlon by ageaoy 
The police power of the state is or¬ 
dinarily exercised by the legislature, 
but the right to exercise the power 
may be delegated to an administra¬ 
tive agency, and the agency may del¬ 
egate to subordinates the purely ad¬ 
ministrative duties Incident to the 
power. 

Md.—^Maryland Coal & Realty Co. v. 
Bureau of Mines of State. 69 A.2d 
471, 193 Md. 627. 

rilling tsL of details by prescribing 
rules and regulations for operation 
and enforcement of statute could 
properly be delegated to administra¬ 
tive agency. 

Conn.—^Len-Liew Realty Co. v, Fal- 
sey. 107 A.2d 403. 141 Conn. 524. 

Power to detexmlaa facts 
The legislature may delegate to an 
administrative officer the power to 
determine speclflc facts on which an 
application of the police power is 
made to depend. 

Md.—^Maryland Coal Sc Realty Co. v. 
Bureau of Mines of State. 69* A.2d 
471, 198 Md. 627. 

54. Ky.—-Oorpiui Juris Secundum 
cited in Goodpaster v. Southern Ins. 
Agency, 169 S.W.2d 1. 8. 298 Ky. 
.420. 

Md.—^Maryland Theatrical Corp. v. 
Brennan, 24 A.2d 911, 180 Md. 877. 

~ 16 C.J.S_68 


I N.T.—Levine v. O’Connell. 88 N.T.S. 
2d 672, 276 App.Div. 217, affirmed 
91 N.R2d 322, 800 N.Y. 668. 

Ohio.—Chambers v. Ohio Bureau of 
Unemployment Compensation. 15 
Ohio Supp. 106. 

OkL—^Beveridge v. Harper 6b Turner 
Oil Trust. 85 P.2d 485, 168 OkL 
609. 

12 ax p 911 note 54. 

Oonstltatloiua power in legislative 
body 

Assuming that a subject comes 
within the police power of the gov¬ 
ernment. the determination of wheth¬ 
er regulatory rules shall be enacted 
and their nature is a matter of policy 
confided by the constitution to the 
law-making department of govern¬ 
ment. that is. the general assembly 
for the State, and the council for the 
villages; and the authority thus con¬ 
fided cannot be delegated. 

Ohio.—Vandervort v. Sisters of Mercy 
of Cincinnati, 117 N.m2d 61, 97 
Ohio App. 153. 

Held not invalid del^ation of sathor- 
Ity 

D.C.—Frend v, U. S.. 100 F.2d 691, 69 
App.D.a 281, certiorari denied 69 
S.Ct. 488, 806 U.S. 640. 88 L.Fd. 
1040. 

N. J.—^Board of Health of Weehawken 
Tp., Hudson County v. New York 
Cent. R. Co., 72 A.2d 611, 4 N.J. 
293. 

OkL—Bx parte Fowler, 184 F.2d 814, 
85 Okl.Cr. 64. 

Tenn.—Houck v, Minton, 212 S.W.2d 
891. 187 Tenn. 88. 

W.Va.—State ex reL Commission on 
Interstate Cooperation v. Sims. 68 
S.E.2d 524, 185 W.Va. 257. 

56- Ill.—People v. Sholem, 128 N.B. 
377. 294 Ill. 204. 

Mo.—State ex rel. Normandy Fire 
Protection Dist. v. Smith, 216 S. 
W.2d 440, 358 Mo. 572. 

Ohio.—City of Canton v. Mid-Conti¬ 
nent Producers’ 4b Refiners’ Cor¬ 
poration, 156 N.B. 865. 116 Ohio 
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I St. 705—City of Cincinnati v. Cook, 
140 N.B. 655. 107 Ohio St. 228. 

12 ax p 911 note 65. 

Police powers held not delegated 
IlL—City of Chicago v. R. & X. Res¬ 
taurant. 15 N.R2d 725, 869 Ill. 65. 
Iowa.—City of Dos Moines v. Man¬ 
hattan OH Co.. 184 N.W. 823. 193 
Iowa 1096, 28 A.L.R. 1822. 

Mich.—^People v. Gottlieb, 59 N.W.2d 
289, 387 Mich. 276. 

56. Wash.—^Brown v. Pierce Coun¬ 
ty, 68 P. 872, 28 Wash. 845. 

57. Colo.—Berman v. City and Coun¬ 
ty of Denver, 209 P.2d 754, 120 Colo. 
218. 

m.—Chicago, N. S. & M. R. Co. v. 
City of Chicago, 163 N.B. 141, 881 
Ill. 360—Village of Atwood v. Cin- 
cinnatL L 4b W. R. Co.. 147 N.B. 
449, 816 nL 426—City of Chicago 
V. O’Connell. 116 N.B. 210. 278 Ill. 
691, 8 AL.R. 916. 

Ind.—^Bdwards v. Housing Authority 
of City of Muncie, 19 N.B.2d 741, 
215 Ind. 830. 

12 aj. p 912 note 56. 

57.5 La.—Fernandez v. Alford, 13 
So.2d 488, 208 La. Ill—State v. 
City of New Orleans. 91 So. 633, 
151 La. 24. 

Alienation, surrender, or abridgment 
of power generally see infra § 179. 

58. U.S.—Home Building 4b Loan 
Ass’n V. Blaisdell, Minn., 54 S.Ct. 
231, 290 U.S. 898. 78 L.Bd. 418. 88 

AL. R. 1481. 

Rowekamp v. Mercantile-Com¬ 
merce Bank 4b Trust Co., C.C.A.Ark., 
72 F.2d 852—E. C. Warner Co. r. 

W. B. Foshay Co.. C.C.AMlnn., 67 
F.2d 656. certiorari denied 62 S.Ct. 
641. 286 U.S. 658. 76 L.Bd. 1292— 
Butcher v. Maybury, D.C.Wash.. 8 
F.2d 155. 

American Federation of Labor v. 
Watson, D.C.Fla.. 60 F.Supp. 1010, 
reversed on other grounds 66 S.Ct. 
761, 327 U.S. 682, 90 L.Bd. 873— 
Henderson Co. t. Thompson. D.a 
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Tex^ 14 F.Supp. 828» afEtrmed 57 S. 
Ct 447, 800 U.S. ZSt, 81 632. 

Ala.-—Oorpns Jtuli Seemidiim cited 
ia Garrett v. Colbert County Board 
of Education. 50 So.2d 275, 279, 25 
Ala. 86—Alabama State Federation 
of Labor v. McAdory, 18 So.2d 810, 
246 Ala. 1, certiorari dismissed 65 
S.Ct 1384, 325 U.S. 450, 89 UBd. 
1725—State ex rel. Wilkinson v. 
Murphy, 186 So. 487, 237 Ala. 832, 
121 A.L.B. 288—Alabama Water 
Co. V. City of Attalla, 100 So. 490, 
211 Ala. SOL 

Ariz.—^Industrial Commission y. Nav- I 
ado County, 167 P.2d 113, 64 Ariz. 
172. 

Ark.—^Boirers ▼. City of North Little 
Rock, 77 S.W.2d 797, 190 Ark. 175. 
CaL—Caminetti v. Pacific Mut. Life 
Ins. Co. of California, 139 P.2d 908, 
22 Cal.2d 344, certiorari denied Neb- 
lett y. Caminetti, 64 S.Ct. 428, 320 
U.S. 802, 83 L.Bd. 484—Mott y. 
CUne, 253 P. 718, 200 CaL 434. 

City of Vernon y. City of Los 
Angeles, App., 275 P.2d 72, hear¬ 
ing gr€tnted. 

Ballarini, in Behalf of Lodge 
1327, Intern. ALSS’n of Machinists, 
Production & Aeronautical Workers 
y. Schlage Lock Co.. 226 P.2d 771, 
100 CaLApp.2d Supp. 859. 

Colo.—^Berman v. City and County of 
Denver, 209 P.2d 754, 120 Colo. 218 
—City and County of I>enver v. Tl- 
hen, 235 P. 777, 77 Colo. 212. 

Fla.—Mclnemey y. Ervin, 46 So,2d 
458—^Miami Bridge Co. v. Railroad 
Commission, 20 So.2d 356, 155 Fla. 
866, certiorari denied 65 S.Ct. 1405, 
325 U.S. 867, 89 L.Bd. 1987—Var- 
holy y. Sweat. 15 So.2d 267, 158 
Fla. 571—Corpus Faxls footed in 
Bechtol y. Lee, 176 So. 265, 269, 
129 Fla. 874—Tampa Northern R. 
Co. V. City of Tampa, 107 So. 864, 

91 Fla. 241. 

Ill.—Idttell V. City of Peoria, 29 N. 
E.2d 533, 874 lU. 844—People ex rel. 
Moshier v. City of Springfield, 19 
N.E.2d 698. 870 Ill. 541—City of 
Aurora-y. Bums, 149 N.R 784, 319 
Ill. 84—State PubUc Utilities Com¬ 
mission V. City ot Quincy, 126 N.B. 
374. 290 UL 360. 

Ind.—Bruck y. State ex reL Money, 

91 N.E.2d 349, 228 Ind. 189—State 
ex reL Mavity y. Tsmdall, 74 N.B. 

2d 914, 225 Ind. 860, certiorari de¬ 
nied 68 S.Ct 609, 833 U.S. 834, 92. 
Li.Ed. 1118, rehearing denied 68 S. 

Ct 732, 838 U.S. 858, 92 L.Ed. 1138. 

Union Traction Co. of Indiana y. 
aty of Muncie, 183 N.E. 160, 80 
IndA.pp. 260. 

Iowa.—Schnieders ▼. Incorporated 
Town of Pocahontas, 234 P. 207, 
218 Iowa 807. 

Ky.—Southern Bell TeL & TeL Co. v. 
Commonwealth, 266 S.W.2d 308— 
Qoodpaster v. Southern Ins. Agen¬ 
cy, 169 S.W.2d 1, 293 BZy. 420— 
Baker v. City of Princeton, 11 S. 
W.2d 94, 226 Kyi 409. 


Zja.—^Fireside Mut Life Ins. Co. T. 
Martin, 66 So.2d 511, 223 La. 583— 
Fernandez y. Alford, 13 So.2d 483, 
208 La 111—City of Shreveport v. 
Kansas City Southern Ry. Co., 190 
So. 404, 193 La 277, certiorari de¬ 
nied 60 S.Ct 298, 808 U.S. 621, 84 
L.E2d. 619—Higginbotham v. City of 
Baton Rouge, 183 So. 168, 190 La 
821—State ex rel. Porterle v. 
Walmsley. 162 So. 826, 188 La 189, 
appeal dismissed Board of Liquida¬ 
tion V. Board of Comers of Port 
of New Orleans, 68 S.Ct 141, 296 
U.S. 540, 80 L.Ed. 384, rehearing I 
denied Board of Liquidation v. City 
Debt of New Orleans, 56 S.Ct 246, 
296 U.S. 663, 80 L.Ed. 478—Ex 
parte Steckler, 154 So. 41, i79 La 
410, appeal dismissed 54 S.Ct 781, 
292 U.S. 610. 78 L.Ed. 1470—State 
y. City of New Orleans, 91 So. 588, 
151 La 24. 

McGee v. Police Jury of Caddo 
Parish, 66 So.2d 408, affirmed 73 So. 
2d 424, 225 La 471, followed in 
McCrary V. P. J. of a P., 73 So.2d 
431, 225 La 489, and Tuggle v. P. 
J. of Webster Parish, 73 So.2d 481, 
225 La 490. 

Ma—^Baxter y. Watervllle Sewerage 
Dist. 79 A2d 585, 146 Me. 211. 

Md.—^Liberto v. Mayor and Council of 
City of Baltimore, 23 AL.2d 43, 180 
Md. 105. 

Mass.—In re Opinions of the Jus¬ 
tices, 199 N.E. 538—In re Opin¬ 
ions of the Justices, 159 N.E. 55, 
261 blass. 523. 

Minn.-Beck y. Groe, 70 N.W.2d 886— 
Ale x a n der Co. v. City of Owatonna, 
24 N.W.2d 244, 222 Minn. 812— 
Grlsim v. South St Paul Live Stock 
Exch., 188 N.W. 729, 162 Minn. 
27L 

Mo.—Corpus JuxIb SocnsdiuiL quoted 
la State ex ret PhlUlp y. Public 
School Retirement System of City 
of St Louis, 262 S.W.2d 669, 579— 
State ex rel. Taylor y. Anderson, 
242 S.W.2d 66, 362 Mo. 518—Corpus 
Juris SeonaflTim cited ia Kalbfell. v. 
City of St Louis, 211 S.W.2d 911, 
918, 867 Mo. 986—State ex rel. and 
to Use of Public Service Commis¬ 
sion v. Blair, 146 S.W.2d 866, 847 
Mo. 220—Kansas City Power & 
Light Co. v. Midland. Realty Co., 93 
S.W.2d 964, afi!Lrmed Midland Real¬ 
ty Co. y.‘ Kansas City Power & 
Light Co., 57 S.Ct 345, 300 U.S. 109, 
81.L.Ed. 540, rehearing denied 57 
S.Ct 604, 800 UJS. 687, 81 LuBd. 888 
—State ex reL Kansas City Public 
Service Co. v. Latshaw, 80 S.W.2d 
105, 325 Mo. 909, appeal dismissed 
Latshaw v. State of Missouri ex 
reL Kansas City Public Service 

. Co.. 61 S.Ct 101, 282 U.S. 806, 76 
L.Ed. 723—Kansas City y. 

City Terminal Ry. Co., 25 S.W.2d 
1066, 824 Mo. 882—State ex reL 
Gentry v. Curtis, 4 S.W.2d 467, 319 
Mo. 316—State ex rel. City of Se- 
dalia y. Public Service Commis*^ 
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I Sion of Missouri, 204 S.W. 497, 275 
I Mo. 201, error dismissed State of 
Missouri ex rel. City of Selina v. 
Public Service Commission of Mis¬ 
souri, 40 S.Ct 342, 261 U.S. 647, 64 
L.Ed. 408—City of Westport v. 
Mulholland, 60 S.W. 77, 78, 159 Mo. 
86, 63 L.R.A 442. 

Nev.—^Kelley v, Clark County, 127 P. 
2d 221, 61 Nev. 293—^Eureka County 
Bank Habeas Corpus Cases, 126 P. 
655, 129 P. 308, 85 Nev. 80. 

N.J.—Corpus Juris Secondmn cited 
in A P. Smith Mfg. Co. v. Barlow, 
97 A2d 186, 195, 26 N.J.Super. 106, 
affirmed 98 A2d 681, 13 N;J. 145, 89 
AL.R.2d 1179, certiorari denied, 
Barlow y. A P. Smith. Mfg. Co., 
74 S.Ct 107, 346 U.S. 861, 98 L.Ed. 
373. 

Rocker v. Cardinal Building & 
Loan Ass’n of Newark, 179 A 667, 
13 N.J.Misc. 897, afihmied Rocker 
y. Cardinal Building ft Loan Ass*n 
of City of Newark, 194 A 865, 119 
N.XLaw 184. 

N.T.—^People ex rel. City of New 
York v, Nixon, 128 N.B. 246, 229 
N.Y. 856—^People v. Coler, 66 N.B. 
956, 173 N.Y. 103. 

People y. Brooklsm Garden Apart¬ 
ments. 16 N.Y.S.2d 890, 258 App. 
Dly. 161, reversed on other grounds 
28 N.B.2d 877, 283 N.Y. 878—People 
v. Brooklyn Garden Apartments, 15 
N.T.S.2d 890, 258 iLpp.Div. 161, re¬ 
versed on other grounds 28 N,E.2d 
877, 283 N.Y. 873. 

Goodman v. Deutsch-Atlantische 
Telegraphen Gesellschaft 2 N.Y.S. 
2d 80, 166 Misc. 509. 

N.C.—City of Raleigh y. Fisher, 61 
S.B.2d 897, 282 N.C. 629—Elizabeth 
City v. Aydlett 161 S.E. 78, 201 N. 
C. 602—State v. Seaboard Air Line 
Ry. Co.. 92 S.B. 160, 173 N.C. 413. 
N.D,—State ex ret City of Minot v. 

Gronna, 69 N.W.2d 514. 

Okl.—^National Bank of Tulsa Bldg, 
v. Goldsmith, 226 P.2d 916, 204 Okl. 
^5—Chicago, R. I. ft P. Ry. Co. v. 
Taylor, .192 P. 349, 79 OkL 142. 
Or,—Ooarpus JUxls dted izi American 
Trust Co. v. McCallister, 299 P. 319, 
321, 136 Or. 338. 

Pa.—Agostln y. Pittsburgh Steel 
Foundry Corp., 47 A2d 680, 354 Pa. 
643—^Mahon y. Pennsylvania Coal 
Co., 118 A 491, 274 Pa. 489, reversed 
on other grounds Pennsylvania 
Coal Co. V. Mahon, 43 S.Ct 168, 260 
U.S. 898, 67 L.Bd. 322, 28 AL.R. 
1821, 

Jenkins Tp. y. Public Service 
Commission^ 66 Pa.Super. 122—^In 
re East End Electric Light Heat ft 
Power Co., 63 Pa.Super. 16—In re 
Relief Electric Light Heat ft Pow- 
er^ Co., 68 Pa.Super. 1. 

S.C.—Sammoxui y. City of Beaufort 
88 S.m2d 158, 225 S.C. 490^Ford 
v. Atlantic Coast Line R. Co., 168 
S.B. 148, 169 S.a 41, atfimaed At¬ 
lantic Coast Line R. Co. v. Ford. 
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CONSTITUTIONAL LAW §§ 179-180 


jurisdictions no provision of controlling law ex¬ 
pressly forbids such action.^s Each successive legis¬ 
lature is of equal authority.?^*® 

The police power is of such elasticity that the 
principle of stare decisis has no application to an 
exercise of this powerand the courts cannot 
decide away that which the state itself cannot con¬ 
tract away.5^*i6 

§ 180. Mode of Exercising Power 

The police power may be used In any manner not 
prohibited; and each state must determine for Itself, 
subject to the observance of the fundamental consti¬ 
tutional rights and liberties, how It shall exercise the 
power- 

The police power may be used in any manner not 
prohibited.^^-5® Each state must determine for it¬ 
self, subject to the observance of the fundamental 
rights and liberties guaranteed by the federal Con¬ 


stitution, how it shall exercise the police powen59*55 
In suppressing what it regards as a public evil, a 
state may adopt any reasonable measures which it 
may deem necessary.69.60 Accordingly, the state 
is free to adopt whatever economic policy may rea¬ 
sonably be deemed to promote public welfare, and 
to enforce that policy by legislation adapted to its 
purpose ;59.66 and legislatures have constitutional 
authority to experiment with new techniques.®^-^® 
The policy of a state may rely for the common good 
on the free play of conflicting interests and leave 
conduct unregulated,or, contrariwise, a state 
may deem it wiser policy to regulate.6^-80 The form 
the regulation should take and its scope are matters 
of policy and, as such, within a state’s choice.®^- 
So if the object to be accomplished is conducive to 
the public interest, a legislature may exercise a 
large liberly of choice in the means employed to 


63 S.Ct 24S. 287 U.S. 602. 77 L..Ed. 
467. 

Tenn.—^Davia t. Beeler, 207 S.W.2d 
843, 185 Tenn. 638, appeal dismissed 
68 S.Ct 745, 833 U.S. 859, 92 Li.Ed. 
1138—Liles ▼. Crevellnsr, 268 S.W. 
626, 161 Tena. 61. 

Tex.—^Banker v. Jefferson County 
Water Control and Imp. Dist No. 
One, Civ.App., 277 S.W.2d 130— 
H a n zal v. City of San Antonio, Civ. 
App., 221 S.W. 237, error refused— 
Liinffo Lumber Co. v. Hayes, Civ. 
App., 64 S.W.2d 835. 

Utah.—^Utah Mfrs.* Ass'n v. Stewart, 
23 P.2d 229, 82 Utah 198. 

Vt—Sowma v. Parker, 22 Au2d 613, 
112 Vt. 241—^Town of Waterbury 
V. Central Vermont Ey. Co., 108 A. 
423, 93 Vt 461. 

Va.—Richmond, P. 6b P. R. Co. v. 
City of Richmond, 183 S.E. 800, 
146 Va. 226. ~ 

Wash.—State v. Sears, 103 P.2d 337, 4 
Wash.2d 200—^McDermott v. State, 
84 P.2d 872, 197 Wash. 79—Shea v. 
Olson, 63 P.2d 616, 185 Wash. 148, 
111 A.L.R. 999, adhered to 69 P.2d 
1188, 186 Wash. 700, 111 A.L.R. 
lOlL 

W.Va—City of Charleston v. South¬ 
eastern Const Co.,“ 64 S.E.2d 676, 
184 W.Va, 666—State ex rel- Com¬ 
mission on Interstate Cooperation 
V. Sims, 68 S.R2d 624, 135 W.Va. 
267. 

Wis.—Corpus jhixls Seonndimi cited 
la State v. Sensenbrenner, 68 N.W. 
2d 778, 776, 262 Wis. 118—Chicago 
& N. W. Ry. Co. V. Railroad Com¬ 
mission of Wisconsin, 188 N.W. 86, 

. 178 Wis. 485. 

12 C.J. p :912 note 57, p 991 note 66. 
Police power as governmental func¬ 
tion generally see supra 8 176, 


Statute held not to have ooutraoted 
away |K>lloe powers 
Ark.—Pickens v. McMath, 220 S.W. 

2d 602, 215 Ark. 332. 

Statute held not invalid 
West Virginia Act ratifying and 
enacting into law the Ohio River Val¬ 
ley Water Sanitation Compact entered 
into hy eight states to control poUu- 
tion in the Ohio River system is not 
Invalid on ground that the compact 
delegates police power of West Vir¬ 
ginia to other states and to the Fed¬ 
eral Government. 

U.S.—State ex rel. Dyer v. Sims, W. 
Va., 71 S.Ct. 657, 341 U.S. 22, 95 U 
Bd. 718. 

59. Fla.—Southern Utilities Co. v. 
City of Palatka, 99 So. 236, 86 Fla 
683, affirmed 45 S.Ct. 488, 268 U.S. 
232, 69 L.Bd. 930. 

Mo.—^rpus Juris Secundum quoted 
iu State ex reL Phillip v. Public 
School Retirement System of City 
of St. Louis, 262 S.W.2d 669, 679. 
59.6 N.D.—State ex reL City of Mi¬ 
not V. Gronna 59 N.W. 2d 614. 

59.10 U.S.—American Federation of 
Labor v, Watson, D.C.Fla, 60 F. 
Supp. 1010, reversed on other 
grounds 66 S.Ct 761, 827 U.S. 582, 
90 L.Ed. 873. 

59.15 U.S.—American Fedbration of 
Labor v. Watson, D.C.Fla, 60 F. 
Supp. 1010, reversed on other 
grounds 66 S.Ct 761, 827 U.S. 682, 
90 L.£d. 873. 

59.50 Ark.—^Hickenbottom v. Mc¬ 
Cain, 181 S.W.2d 226, 207 Ark. 485, 
certiorari denied 66 S.Ct 189, 823 
U.S. 777, 89 L.Ed. 621, rehearing 
denied 65 S.Ct 267, 328 U.S. 817, 89 
L.Ed. 649. 

69.55 U.S.—Briggs v. Elliott D.C.S. 
C«, 98 F.Supp. 529, vacated on other 
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grounds 72 S.Ct 327, 842 U.S. 860, 
96 L.Ed. 392. 

69.60 U.S .—Purity Extract & Tonic 
Co. V. Lynch, Miss., 83 S.Ct 44, 226 
U.S. 192, 67 L.Ed. 134. 

Pla.—Pompano Horse Club v. State, 
111 So. 801, 98 Fla 415, 62 A.L.R. 
61—^Nelson v. State, 94 So. 680, 
84 Fla 631. 

IlL—^Lamere v. City of Chicago, 63 
N.E.2d 863, 891 Ill. 662. 

Neb.—Hill V. Kusy, 85 N.W.2d 594, 
150 Neb. 653. 

59.65 U.S.—Nebbia v. People of 
State of New Tork, N.Y., 64 S.Ct. 

I 606, 291 U.S. 602, 78 LJEld. 940, 89 
A.L.R. 1469. 

Or.—Savage v. Martin, 91 P.2d 273, 
161 Or. 660. 

59.TO U.S.—Day-Biite Lighting v. 
State of Missouri. Mo., 72 S.Ct 405, 
842 U.S. 421, 96 KEd. 469. rehear¬ 
ing denied 72 S.Ct 674, 343 U.S. 921, 
96 L.Bd, 1334. 

59.75 U.S.—^Hughes V. Superior 
Court of CaL in and for Contra 
Costa County, Cal., 70 S.Ct 718, 339 
U.S. 460, 94 L.Bd. 986. 

N.J.—Outdoor Sports Corp. v. Ameri¬ 
can Federation of Labor, Local 
2818^, 78 A.2d 69, 6 N.J. 217. 29 
A.LR. 313. 

59.80 U.S.—^Hughes v. Superior 
Court of CaL in and for Contra 
Costa County, Cal., 70 S.Ct 718 
389 U.S. 460, 94 L.B<L 985. 

N.J.—Outdoor Sports Corp, v. Amer¬ 
ican Federation of Labor, Local 
23132, 78 A.2d 69, 6 N.J. 217, 29 A. 
L.R. 313. 

59.85 U.S.—Hughes v. Superior 
Court of CaL iu and for Contra 
Costa County, CaJ.. 70 S.Ct 718, 889 
U.S. 460, 94 LEd. 985. 

Scope of police power see supra 6 
176 b. 



§ 180 CONSTITUTIONAL LAW 

enforce an exercise of its police powers.** When 
the subject of legislation falls under the police 
powers of the state, activities may be prohibited al¬ 
together, limited as to place and location, or, where 
operation is permitted, may be regulated by rules 
of conduct**-* 

Generally, the police power may be exercised by 
in the form of constitutional provi¬ 
sions ;*i or, subject only to restrictions imposed by 
their respective constitutions, such powers may be 

6a U.S.—^La^jrton v. Steele, N.T., 14 
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exercised in the usual and ordinary mode by means 
of legislative acts;®2 or the regulation may be left 
to the ad hoc judicial process.®^*® In some cases 
the courts have considered that the power of the 
state to regulate a business is to be exercised by the 
adoption of rules and regulations as to the manner in 
which it shall be conducted by others, and not by it¬ 
self engaging in it but, on the other hand, it has 
been held that the state, under its police power, can 
itself assume entire control and management of 

Xj.s.—French v, Gibbs Corp., CA-KT., 


S.Ct 499. 162 U.S. 133, 88 L-Bd, 
385. 

City of Birmingham v. Monk, C.A. 
Ala., 185 F.2d 859, certiorari denied 
71 S.Ct. 1001, 341 U.S. 940, 95 L.Ed. 
1867. 

U. S. V. Connelly, D.C.Minn., 129 
F.Supp. 786—New Bedford Loom- 
fixers' Union (Independent) v. Al- 
pert, D.C.Mass.. 110 F.Supp. 728— 
Montejano v. Rayner, D.aidaho, 88 
F.Supp. 435. 

AJa.—State ex reL "Wilkinson v. Mur¬ 
phy. 186 So. 487, 287 Ala. 332, 121 

A. L.R. 288. 

CaL—^In re Porterfield, 168 P.2d 708, 
28 Cal.2d 91, 167 A.L.R. 675. 

Justesen's Food Stores v. City of 
Tulare. Ill P.2d 424, 43 CaLApp.2d 
616. 

Ill.—Littell ▼. City of Peoria. 29 N. 

B, 2d 533, 374 lU. 844. 

—State ox rel. Mitchell v. Sage 
Stores Co., 141 P.2d 655, 157 Kan. 
404, rehearing denied 143 P.2d 652, 
affirmed 66 S.Ct. 9, 823 U.S. 82, 89 
L.Bd. 25. 

MjTi"—^Beck ▼. Gree, 70 N.W.2d 886. 

Itcaina v. Marble, 55 P.2d 626, 
56 Nev. 420. 

K.J.—Outdoor Sports Corp. v. Amer¬ 
ican Federation of Labor, Local 
28132, 78 A.2d 69. 6 N.J. 217, 29 
A.L.R.2d 813. 

N.T.—^People V. Ford Motor Co., 63 
N.T.S.2d 697, 271 App.Div. 141. 

Corpus Juris Seouudum cited lu 
Defiance Milk Products Co. v. Du 
Mond, 183 N.T.S.2d 216. 220, 206 
Miac. 813, affirmed 136 N.T.S.2d 
619, 285 App.Div. 837. 

K.D.—State V. Cromwell. 9 N.W.2d 
914. 72 N.D. 665. 

OkL—Jack Lincoln Shops v. State 
Dry Cleaners’ Beard, 136 P.2d 832, 
192 OkL 261, appeal dismissed 63 
S.Ct 1448, 820 U.S. 208, 87 L.Bd. 
1847. 

Bx parte Fowler, 184 P.2d 314, 15 
OkLCr. 64. 

Or.—Foeller v. Housing Authority of 
Portland, 256 P.2d 752, 198 Or. 206 
—Christian v. La Forget 242 P.2d 
797, 194 Or. 450. 

YtL —Naim v. Naim, 87 S.B.2d 749— 
Mumpower v. Housing Authority 
of City of BrlsUl. 11 S.B.2d 732, 
176 Ya. 426. 


Wash.—State v. Sears, 103 P.2d 837, 
4 Wash.2d 200—^McDermott v. 
State, 84 P.2d 372, 197 Wash. 79. 

60.6 U.S.—Hughes v. Superior Court 
of California in and for Contra Cos¬ 
ta County, Cal., 70 S.Ct. 718, 839 
U.S. 460, 94 L.Ed. 985. 

CaL—People v. Sullivan, 141 P.2d 230, 
60 Cal.App.2d 639, followed in 141 
P.2d 235, 60 Cal.App.2d 346. 

Ga.—De Berry v. City of La Grange, 

8 S.B.2d 146, 62 GaApp. 74. 

IlL—^Lamere v. City of Chicago, 68 
N.B,2d 863, 391 IlL 552. 

Xex.—Kelly v. State, 138 S.W.2d 1076, 
139 Tex.Cr. 166. 

Segulatiou aud supprassiOB are not 
the same, either In purpose or result 
and courts of justice can tell differ¬ 
ence. 

U.S.—Poulos V. State of New Hamp¬ 
shire, N.H.. 73 S.Ct 760, 345 U.S. 
896, 97 L-Bd. 1106, 80 A.L.R.2d 987, 
rehearing denied 73 S.Ct. 1119, 846 
U.S. 978, 97 L.Bd. 1392. 

Form of measure 

The legislative measures, passed in 
the exercise of the police power, may 
be either regulatory or prohibitory, 
and either in the form of general di¬ 
rections or detailed measures against 
a particular article. 

^is. —State V. Emery, 189 N.W. 664, 
178 Wis. 147. 

Frohlbitlou 

(1) All uses of property or cours¬ 
es of conduct which are injurious to 
welfare of society may be prohibited 
xinder sovereign power of the state. 
IlL—City of Watseka v. Blatt, 50 N. 

R2d 589, 320 IlLApp. 191. 

(2) Laws which prohibit activities 
obviously dangerous or detrimental to 
public welfare, safety, health or mor¬ 
als are sustained, and activities 
which may reasonably be expected to 
have that effect may also be pro¬ 
hibited. 

QoniL —Glonfriddo v. Town of Wind¬ 
sor, 81 A.2d 266, 187 Conn. 70L 

(8) The state may Impose local 
sanctions upon any activities within 
its borders, for example, by forbid¬ 
ding its citizens to engage in them, 
and by denying legal sanction to any 
local transactions which take place 
in defiance of its wilL 
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.189 F.2d 787. 

(4) In the exercise of and within 
the limits of its police power, the 
legislature may forbid that which it 
deems to be an existing evil, and it 
may limit Its prohibitions to the mat¬ 
ters which In its judgment menace 
the public welfara 

Neb.—Hill V. Kusy, 85 N.W.2d 694, 
150 Neb. 653—^Placek v. Edstrom, 26 
N.W.2d 489, 148 Neb. 79, 174 A.L.R. 
856. 

6L —^Prohibitory Amendment 
Cases, 24 Elan. 700. 

62. Iowa.—Schnieders v. Incorporat¬ 
ed Town of Pocahontas, 234 N.W. 
207, 213 Iowa 807. 

jligs.—^Pathfinder Coach Division of 
Superior Coach Corp. v. Cottrell, 
62 So.2d 388, 216 Miss. 858. 

N.J.—Outdoor Sports Corp. v. Amer¬ 
ican Federation of Labor, Local 
23132, 78 A.2d 69, 6 N.J. 217, 29 A. 
LR.2d 813. 

Wis.—State V, Iknery, 189 N.W. 664, 
178 Wia 147. 

12 C.J. p 913 note 59. 

Bestrahit of trade statutes are ex¬ 
amples of regulation taking the form 
of legislation. 

U.S.—^Hughes V. Superior Court of 
CaL in and for Contra Costa Coun¬ 
ty, CaL, 70 S.Ct. 718, 889 U.S. 460, 
94 L.Ed. 985. 

Buaotmeut, repeal, or modlflcatioxi 
The state in the exercise of its 
police powers may make, repeal, al¬ 
ter, or modify laws for the protec¬ 
tion of the public. 

Ga.—^Bailey v. State, 77 S.E.2d 611, 
210 Ga. 62. 

02.5 N.J.—Outdoor Sports Corp. v. 
American Federation of Labor, Lo¬ 
cal 28132, 78 A.2d 69. 6 N.J. 217, 29 
A.L.R.2d 813. 

Cssmnou-law mode of dealhig with 
restraints of tmds is example of 
regulation left to the ad hoc judicial 
process. 

U.S.—Hughes T. Superior Court of 
Cal. in and for Contra Costa Coun¬ 
ty, CaL, 70 S.Ct. 718, 339 U.S. 460, 
94 L.Bd. 985. 

63. Minn.—Rippe t. Becker, 67 N. 
W. 831, 56 Minn. 100. 22 L.R.A. 
867. 

12 C.J. p 91S note 6V 
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fliose subjects, such as liquor, that are dangerous to 
the peace, good order, health, morals, and welfare of 
the people, even when trade is one of the incidents 
of such entire control and management on the part 
of the state.®^ The state may also confer on mu¬ 
nicipal corporations many functions commonly ex¬ 
ercised by private persons.®® On purely public or 
political questions with respect to the exercise of 
the p<^iee power, legislators may follow the wishes 
of their constitutents, and such action is not sub¬ 
ject to judicial review; but in restricting individual 
rights by exercise of the police power, neither a 
municipal corporation nor the state legislature it¬ 
self can deprive an individual of property rights by 
a plebiscite of neighbors or for their benefit.®®-® 

Summary action. Where necessary, a state in 
the exercise of its police power may take proper 
summary action to protect the health or safety of its 
citizens, even though such action necessitates an ex¬ 
penditure of money or the destruction of property.®® 


CONSTITUTIONAL LAW §§ l«hl82 

§ 181. Subjects of Police Power 

The nature of the subject matter and the end to 
be served determine the quality and content of the 
regulatory power. 

In the final analysis, it is the nature of the subject 
matter and the end to be served that determine the 
quality and content of the regulatory power.®®-®® 
Particular subjects of the police power are dis¬ 
cussed infra §§ 182-194. 

§ 182. -General Welfare 

Th« securing of the general welfare, comfort, and 
convenience of the people is the real object of the po¬ 
lice power; and for the general welfare of society, the 
legislative power may Impose obligations and responsi¬ 
bilities otherwise nonexistent. 

The securing of the general welfare, comfort,- 
and convenience of the people is the real object of 
the police power,®'^ and, in the absence of organic 
restraint, the legislative power may, for the general 


64L S.C.—state V. Aiken. 20 S.SI. 221. 
42 S.C. 222, 26 L..R.A. 845. over¬ 
ruling: McCullougrh T. Brown. 19 S. 
EL 458. 41 S.C. 220. 23 L.R.A. 410. 

66. Wash.—Smith v. Spokane. 102 P. 
1036, 54 Wash. 276. 

66.6 —^Northwest Merchants 

Terminal v. O'Rourke. 60 A.2d 743. 
191 Md. 171—Benner v. Tribbitt, 57 
A.2d 846. 190 Md. 6. 

08; Va.—Southern Ry. Co. v. Com¬ 
monwealth. 167 S.EL 678. 159 Va. 
779, reversed on other grounds 
Southern Ry. Co. v. Commonwealth 
of Virgrinla ex rel. Shirley, 64 S. 
Ct 148, 290 U.S. 190, 78 L.Ed. 260. 
66.80 N.J.—^Abelson’s Inc. v. New 
York State Bd. of Optometrists, 76 
A.2d 867. 6 N.J. 412, 22 A.L..R.2d 
929. 

67. U.S.—East N. T. Sav. Bank v. 
Hahn, N.Y., 66 S.Ct 69. 326 U.S. 
230. 90 L.Bd. 34, 160 A.L.R. 1279— 
Nashville, C. & St. L. Ry. v. Walt¬ 
ers, Tenn., 66 S.Ct. 486, 294 U.S. 
405. 79 L.Bd. 949. 

Women's Kansas City St. An¬ 
drew Soc. V. Kansas City, Mo., CC 
A.Mo., 58 F.2d 593. reversing:, D. 
C., 64 P.2d 1071—Gonzalez v. Peo¬ 
ple of Puerto Rico, C.C.A.Puerto 
Rico, 51 P.2d 61—Schick v. City of 
New Orleans. C.C.A.Iia.. 49 F.2d 
870. certiorari denied 62 S.Ct. 34, 
284 U.S. 656. 76 Li.Ed. 556—Detweil- 
er y. Welch, D.CIdaho. 46 F.2d 71, 
affirmed, C.C.A.. 46 F.2d 76, 78 A 
L.R. 1440—^Marrs v. City of Oxford, 
X).C.Kan., 24 F,2d 641, affirmed 32 
F.2d 184, 67 A.L..R. 1336, certiorari 
denied Ramsey v. City of Oxford. 
50 S.Ct 24. 280 U.S. 663, 74 L,.Bd. 
617, a^id Manris v. City of Oxford, 
do S.Ct 29. 280 TJJS. 578, 74 I*.Ed. 
€25. 


U. S. V. Asher, D.C.Mo., 90 F. 
Supp. 267—^Feldman v. City of Cin¬ 
cinnati. B.C.Ohlo. 20 P.Supp. 681— 
Tysco Oil Co. V. Railroad Commis¬ 
sion of Texas. D.C.Tex.. 12 F.Supp. 
202—^Hart Coal Corporation v. 
Sparks, D.CKy., 7 P.Supp. 16, va¬ 
cated, C.C.A., Sparks v. Hart Coal 
Corporation, 74 F.2d 697—^U. S. 
Building & Loan Auss'n v. MoClel- 
land, D.C.CoIo.. 6 F.Supp. 299— 
Alliance Trust Co. v. Hall, D.C 
Idaho, 6 F.Supp. 285. 

Society of the Sisters ef the Holy 
Names of Jesus and Mary v. 
Pierce, D.C.Or., 296 P. 928, affirm¬ 
ed Pierce v. Society of the Sisters 
of the Holy Names of Jesus and 
Mary, 45 S.Ct. 671, 268 U.S. 610, 69 
L..Bd. 1070, 39 A.1..R. 468—Corval¬ 
lis Creamery Co. v. Van Winkle, D. 

C. Or., 274 P. 454—Scott v. BYazier, 

D. C.N.D., 258 F. 669, reversed on 
other grounds 40 S.Ct. 603. 253 U. 
S. 243, 64 L.Ed. 883. 

Ala.—^Allinder v. City of HomewOod, 
49 So.2d 108, 254 Ala. 525, 122 A 
Ii.R.2d 763—Alosi v. Jones, 174 So. 
774, 234 Ala, 391—^Perry v. South¬ 
ern Express Co., 81 So. 619, 202 
Ala. 663. 

Ark.—Pickens v. McMath, 220 S.W. 
2d 602, 215 Ark. 332—Howard v. 
State. 242 S.W. 818, 154 Ark. 430— 
Central Clay Drainage Dist. v. 
Booser, 219 S.W. 336, 148 Ark. 18, 
9 AD.R. 1021. 

Cal.—Talley v. Northern San Diego 
County Hospital Dist., 257 P.2d 22, 
341 Oal.2d 33—^McKay Jewelers v. 
Bowron, 122 P.2d 643, 19 Cal.2d 
595, 139 AL.R. 1188—Wholesale 
Tobacco Dealers Bureau of South¬ 
ern California v. National Candy 
& Tobacco Co., 82 P.2d 3, 11 CaL 
2d 634, 118 AL.R. 488—Max Fae- 
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tor & Co. V. Kunsman, 55 P.2d 177, 
5 Cal.2d 446, affirmed Kunsman v. 
Max Factor & Co., 67 S.Ct. 147, 299 
U.S. 198, 81 UBd. 122—Tulare Irr. 
Dist V. Lindaay-Strathmore Irr. 
Dist, 45 P.2d 972, 8 Cal.2d 489— 
Graham v. Kingwell, 24 P.2d 488, 
218 CaL 658—^Matthiessen v. City 
of Santa Barbara, 22 P.2d 19, 217 
CaL 789—^Matthlessen v. Monteclto 
County Water Dist, 22 P.2d 19, 
217 Cal. 788—Gin S. Chow v. City 
of Santa Barbara, 22 P.2d 5, 217 
Cal. 673—^Bx i>arte Weisborg, 12 P. 
2d 446, 216 CaL 624—City of Pasa¬ 
dena V. Charleville, 19 P.2d T46, 
215 CaL 884—^People v. A.ssociated 
Oil Co., 294 P. 717, 211 Cal. 98. 

Mering v. Yolo Grocery & Meat 
Meirket App., 127 P,2d 986—^Alfonso 
Bros. V. Brock, 84 P.2d 616, 29 Cal. 
App.2d 26—^In re Landowltz^ 71 P. 
2d 334, 22 CaLApp.2d 733—^Ex parte 
Kazas, 70 P.2d 962, 22 Cal.App.2d 
161—^People V. St John, 288 P. 63. 
108 Ca].App. 779—Jensen v. Mc¬ 
Cullough, 271 P. 568, 94 Cal.App. 
882, mandate corrected 278 P. 240, 
99 CaLApp. 217—Gregory v. Hecke, 
238 P. 787, 78 Cal.App. 268—People 
v. Casa Co., 169 P. 464, 35 CaLApp. 
194. 

Colo.—Colby Y. Board of Adjustment 
255 P. 443, 81 Colo. 344. 

Conn,—State ▼. Nelson, 11 A 2d 866, 
126 Conn. 412—State v. Kievman, 
165 A 601, 116 Conn. 458, 88 AL^R. 
962—Silver v. Silver, 143 A. 240, 
108 Conn. 371, 66 AL-R. 943, af¬ 
firmed 60 S.Ct 67, 280 U.S. 117, 74 
L.Ed. 221, 65 AD.R. 989—State v. 
Bassett 12$ A 842, 100 Conn. 430, 
37 AL.R. 131—^Ingham v. Brooks, 
111 A. 209, 95 Conn. 81f——Connecti¬ 
cut Co. v. Town of Stamford, 110 A 
554, 95 Conn. 26. 



§ 182 CONSTITUTIONAL LAW 


16 C.J.S. 


Fla.—^Bailey ▼. Van Pelt, 82 So. 789, 
78 Fla. S37. $53. 

IlL—^People ex reL Greeninsr v. Bar- 
tholf, 58 N.B,2d 172, 388 Ill. 445— 
Zelney ▼. Murphy, 56 N.B.2d 754,' 
387 Ill. 492—Clarke v. Storchak, 52 
N.E.2d 229, 384 IlL 564, appeal dis¬ 
missed 64 S.Ct 1270, 322 U.S. 713, 
88 Li.Bd. 1555—^People ex rel. Hey- 
denreich v. Lyons, 30 K.B.2d 46, 374 
Ill. 557, 132 A.L.R. 511—Proffitt v. 
Christian County, 19 N.F.2d 345, 
370 HL 530—^People ex rel. Bar¬ 
rett V. Logan County Building & 
Loan Ass'n, 17 N.R2d 4, 369 IlL 
618—People ▼. Redlleld, 10 N.B.2d 
341, 366 m. 662—Carolene Prod¬ 
ucts Co. V. McLaughlin, 5 N.R2d 
447. 365 Ill. 62—Chicago, B. & Q. R. 
Co. V. Illinois Commercial Commis¬ 
sion ex rel. Brotherhood of Rail¬ 
road Trainmen, 4 N.E.2d 96, 364 
IlL 213—Joseph Tiiner Corpora¬ 
tion V. McNeil, 2 N.B.2d 929, 363 
IIL 669, 104 A.L.R. 1435, affirmed 
McNeil V. Joseph Triner Corpora¬ 
tion. 67 S.Ct 139, 299 U.S. 183. 81 
L.Ed. 109, 106 A.L.R. 1476—Fenske 
Bros. V. Upholsterers* International 
Union of North America. Local No. 
18, 193 N.B. 112, 358 IlL 239, 97 
A.L.R. 1318, certiorari denied 65 
S.Ct. 645. 296 U.S. 734, 79 L.Ed. 
1682—Chicago. N. S. & M. R. Co. 
V. City of Chicago, 168 N.E. 141, 
331 IlL 360—^People v. Chicago 
City Ry. Co„ 166 N.B. 781, 324 Ill. 
618—^Frazer ▼. Shelton, 150 N.E. 
696, 820 la 253, 43 A.L.R, 1086— 
City of Aurora v. Burns, 149 N.E. 
784, 319 la 84—Schiller Plano Co, 

V, Illinois Northern Utilities Co., 
123 N,B. 631. 288 IlL 680—East 
Side Levee & Sanitary Dist. v. East 
St. Louis & C. Ry., 116 N.B. 720, 
279 la 123. 

Perrine v. Charles T. Bisch & 
Son, 106 N.B.2d 643, 346 IllJLpp. 
321. 

Ind.—State Board of Barber Bxamin- 
ers V. Cloud, 44 N.K2d 972, 220 
Ind. 552—^Koplovitz v. Jensen, 161 
N.E. 390. 197 Ind. 476. 

Ky.—Whitney v, Newbold. 109 S.W. 

2d 406. 270 Ky. 209—Gross v. Com¬ 
monwealth. 76 S.W.2d 558, 25$ Ky. 
19—Fowler v. Obier, 7 S.W.2d 219, 
224 Ky. 742. 

Me.—Woods T. Perkins, 110 A. 633, 
119 Me. 257. 

Md.—^Maryland Coal & Realty Co. v. 
Bureau of Mines of State, 69 A. 

2d 471, 198 Md. 627—Lipsltz v, 
Parr, 164 A. 743, 164 Md. 222— 
Mayor and Coux>cil of Pocomoke 
City v. Standard Oil Co. of New 
Jersey. U9 A. 902, 162 Md. 368— 
State V. J. M. Seney Co., 107 A. 
189, m Md. 437. 

Masa—Howes Bros. Co. v. Masssu* 
chusetts Uhemployment Compen¬ 
sation Commission, 5 N.B.2d 720, 
296 M a s a 275, certiorari denied S7 
-S.Ct. 434, 300 U.S. 667, SI L.Bd. 
367-~Geieral Outdoor Advertising 


Co. V. department of Public Works, 
193 N.B. 799, 289 Masa 149, appeal 
dismissed General Outdoor Adver¬ 
tising Co. V. Callahan, 56 S.Ct. 495, 
297 U.S. 725, 80 L.Bd. 1008, General 
Outdoor Advertising Co. v. Hoar, 
66 S.Ct 495, 297 U.S. 725, 80 L.Ed. 
1008, and Brink v. Callahan, 66 S. 
Ct 496, 297 U.S. 725. 80 LBd. 1008. 
Mich.—Cady v. City of Detroit, 28*6 
N.W. 805, 289 Mich. 499, appeal dis¬ 
missed 60 S.Ct. 470, 309 U.S. 620, 
84 L.Bd. 984—^Bankers* Trust Co. 
of Detroit v. Russell. 249 N.W. 27, 
263 Mich. 677—^Bankers* Trust Co. 
of Detroit v. Solovich, 246 N.W. 
505, 261 Mich. 682, reheard 249 N. 
W. 477—^Equitable Trust Co. v. 
Milton Realty Co., 246 N.W. 600. 
261 Mich. 571, affirmed 249 N.W. 80. 
263 Mich. 67. 

Minn.—^Abeln v. City of Shakopee, 28 
N.W.2d 642. 224 Minn. 262. 

Miss.—Albritton v. City of Winona, 
178 So. 799, 181 Hiss. 75, appeal 
dismissed Allbrltton v. City of 
Winona, Mississippi, 5$ S.Ct. 766, 
803 U.S. 627, 82 L.Bd. 1083 
Mont.—^Freeman v. Board of Adjust 


er grounds 33 N.T.S,2d 873—^Haf- 
ner v. Brdrelch Realty Oorp., 11 R*. 
T.S.2d 142. 170 Misc. 846—People 
V. CaponlgrL 6 N.T.S.2d 677, 169 
Misc. 9-^oty, Inc. of New York v. 
Hearn Department Stores, 284 N. 
Y.S. 909, 168 Misc* 616—People v. 
Coulldes, 266 N.Y.S. 766. 148 Misc. 
292—^People V. Perretta, 23$ N.Y.S. 
293, 134 Misc. 662, affirmed 239 N. 
Y.S. 63, 228 App.Div. 420, reversed 
on other grounds 171 N.B. 72, 263 
N.Y. 305, 84 AuL.R. 686—People ex 
rel. Bryant v. Sheriff of Brie Coun¬ 
ty. 206 N.Y.S. 538, 123 Misc. 869— 
Ullmann Realty Co. v. Tamur, 185 
N.Y.S. 612, 113 mac. 638—People 
V. Byrne, 163 N.Y.S. 682,. 99 Misc. 1. 

People V. Chenango County, 39 N. • 
T.S.2d 785. 

N.C.—State v. Warren, 183 S.BI 108,. 
211 N.C. 75—^Elizabeth City v. Ayd- 
lett, 161 S.E. 78. 201 N.C. 602— 
Town of Wake Forest v. Medlliv 
164,S.E. 29, 199 N.C. .83—State v. 
Perley, 92 S.B. 604, 173 N.C. 783, 
affirmed Perley v. State of North 
Carolina, 89 S.Ct. 867, 249 U.S. 610, 
63 L.Bd. 735. 


ment of City of Great Palls, 84 P. N.D.—State ex rel. City of Minot v. 


2d 634, 97 Mont. 342. 

Neb.—^Dundee Realty Co. v. City of | 
Omaha, 13 N.W.2d 634, 144 Neb. 
448—State v. Geest, 225 N.W. 709, I 
118 Neb. 662—^Pettis v. Alpha Al- 


Gron'na, 59 N.W.2d 614—State v. 
Cromwell, 9 N.W.2d 914, 72 N.D. 
666—^Neer v. State Live. Stock San¬ 
itary Board, 168 N.W. 601, 40 N.D. 
.340. 


pha Chapter of. Phi Beta Pi; 218 Ohio.—City of Akron v. Public Util- 


N.W. 836, 116 Neb. 625. 

N.H.—^Rosenblum v. Griffin, 197 A | 
701—Chung Mee Restaurant Co. v. 
Healy, 171 A 263, 86 N.H. 483. 
N.J.—Jamouneau v, Harner, 109 A2d 
640, 16 N.J. 500, certiorari denied 
76 S.CL 680, 349 U.S. 904, 99 L. 

Bd.-^Reingold v. Harper, 78 

A2d 54, 6 N.J. 182. 

New Jersey Good Humor v. Board 
of Corners of Borough of Bradley 


ities Commission, 78 ,N.B.2d. 890, 
149 Ohio St 347r~State ex rel.* All¬ 
state Ins. Co. V. Bowen, 199 N.E. 
856, 180 Ohio St 847—^Bx parte 
Company, 189 N.IS. 204, 106 Ohio St. 
60. 

Davis V. State, 159 N.B. 676, 26 
Ohio App. 340, affirmed 160 N.B. 
473, 118 Ohio St 25, error dis¬ 
missed Davis V. State of Ohio, 48 S. 
Ct 432, 277 U.S. 671, 72 L.Ed. 


Beach, 11 A2d IIS, 124 N^.Law | OkL—Board of Regents of Okl. Agr. 

" ■ Colleges V. Updegralf, 237 P.2d 131, 

205 OkL 801, reversed on other 
grounds Wieman v. Updegraff, 73 
S.Ct 216, 344 U.S. 183, 87 L.Bd. 216 
—Gibbons v.. Missouri, K. & T. R. 
Co., 286 P. 1040, 142 OkL 146—Chi¬ 
cago, R. L & P. Ry. Co. ▼. Taylor, 
192 P. 349, 79 Okl. 142. 

Or.—Town of Gaston v.' Thompson, 
174 P* 717, 89 Or. 412—City of 
Portland v. Public Service Com¬ 
mission of Oregon, 178 P. 1178, 89 
Or. 325. 


162—^Barniso, v. Board of Health 
of East Hanover Tp., Morris Coun¬ 
ty, 200 A 755, 120 N:J.Law 463— 
Mansfield. & Swett v. Town of West 
Orange, 198 A 225, 120 N.J.Iiaw 
146. 

Stephens v. Bongart, 189 A 181, 
16 N.J.M1SC. 80. 

N.M.—State v. Prince, 189 P.2d 993, 
62 N.M. 16—State ex reL Hughes v. 
Cleveland, 141 P.2d 192, 47 N.M. 
230. 


N.Y.—People v. County Transp. Co., 

108 N,E.2d 421, 803 N.Y. 391, ap- I Pa.—Warren v. City of Philadelphia, 
pea! dismissed 72 S.Ct 1062, 348 | ^16 A2d 218,. 882 Pa. 380—Otto 


U.S. 981, 96 L.Ed. 1859. 

Sabatinl v. Andrews,' 27$ N.Y.S. 
602, 243 App.Div. 109—People v. 
Gowasky, 219 N.Y.S. 873, 219 App. 
Div. 19, affirmed 155 N,B. 787, 244 
N.Y. 461, 58 AL.it 9. 

Tropp V. Knickerbocker Village, 


Milk Co. V. Rose, 99 A2d 467, 876 
Pa. 18. 

Harrisburg Dairies v, 

Com.Pl., 46, DauplnCo. 122; excep¬ 
tions dismissed 47 DaupluCo. 20, 
and affirmed'll A2d 876, 338 Fa. 
68 ; 


SsiTJce 'Corporation 
N.Y.S.2d. 618, 284 App. v. Cummings, 190 A 2, 67 R.I. 291. 
Dlv. 936—People on Complaint of Tex.—Lombardo ▼. City of Dallas. 73 
28 N.T.S.2d 8.-W.Sa 476^ 1*4 Tex. 1—lHaitourl- 
6U. 178 lUsc. *»7, reversed on oth- K. T. R. Co. of Texas ▼. Rocfcwall 
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welfare of society, impose obligations and responsi¬ 
bilities otherwise nonexistent.®^-^ 
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state possessing the 


police power to pass laws for the preservation of the 
public health. 

It is the right and duty of a state possessing the 
police power to pass such laws as may be necessary 
for the preservation of public health.®® Particular 


g 133 , -Public Health 

It is the right and duty of a 


County Irevee Improvement Dlst. 
No. 3, 297 S.W. 206, 117. Tex. 34. 

Beaumont Petroleum Syndicate 
V. Broussard, Civ.App., 164 S.W.2d 
993, appeal dismissed Plainview 
Bldg. & liOan Ass’n v. Robbins, 73 
S.W.2d 92, 128 ^ Tex. 408, answer 
conformed to Guardian Trust Co. v. 
Turner, Clv.App., 73 S.W.2d 1047. 

Hx .parte George, 215 S.W.2d 170, 
162 Tex.Cr. 466. 

Vt,—Sowma v, Parker, 22 A.2d 613, 
112 Vt 241. 

Va.—-West Bros, Brick Co. r. City of 
Alexandria, 192 S.Sl 881, 169 Va. 
271, appeal dismissed 58 S.Ct 869, 
802 U.S. 658, 82 L^Ed. 508, rehear¬ 
ing. denied 58 S.Ct 480, 802 tJ.S. 
781, 82 Ij.Ed. 608—^Richmond, P. & 
P. R. Co. V. City of Richmond, 133 
S.E. 800, 146 Va. 226—Strawberry 
Hill Land Corporation v. Starbuck, 
97 S.E. 862, 124 Va. 71. 

Wash.—State v. Boren, 219 P.2d 566, 
36 Wash.2d 522, 20 A.L.R.2d 798, 
appeal dismissed Boren v. State of 
Washington, 71 S.Ct 198, 840 U.S. 
881, 96 L.Ed. 649—State v. Uexter, 
802 P.2d 906, 82 Wash.2d 551, 13 
AL.R.2d 1081, affirmed, Dexter v. 
State of Wash.. 79 S.Ct 147, 388 U. 
8. 863, 94 L.Ed. 529—Shea v. Olson, 
53 P.2d 615, 185 Wash. 143, 111 A. 
L.R. 998, opinion adhered to 59 P. 
2d 1183, 186 Wash. 700, 111 A.L.R 
1011—City of Tacoma v. Pox, 290 
* P. 1010, 168 Wash. 825—-Parrott & 
Co. V. Bexison, 194 P. 986, 114 
Wash. 117. 

W.Va.—Hinebaugh v. James, 192 S. 
E. 177, 119 W.Va. 1'62, 112 A,L.R, 
69—^Mill Creek Coal & Coke Co. v, 
Publio Service Commission, 100 S. 
B. 667, 84 W.Va. 662, 7 A.L.R. 108. 
Wis.—City of Milwaukee v. Kaun, 
285 N.W. 661, 204 Wis. 103—State 
V, Levitan, 210 N.W. Ill, 190 Wis. 
646, 48 A.L.R. 484—State v. Harper, 
196 N.W. 451, 182 Wis. 148, 33 A.L. 
R. 269. 

Wyo.—State v. W. S. Buck Mercan¬ 
tile Co., 264 P. 1023, 38 Wyo. 47, 
57 A.I*R. 676. 

12 C.J. p 920 note 66. 

**Any exercise of this power which 
has a tendency to protect life and 
limb is in the interest of the publio 
weal” 

Cal—Raynor v. City of Areata, 77 P. 

2d 1054, 1059, 11 Cal.2d 113. 
^‘CNnaoral weiLfoara” deAusd 

(1) “General welfare,” as used in 
rule is no more definable than ''po¬ 
lice. power,” both terms taking on 
new definitions when new conditions 
arise. 

Va.—West Bros. Brick Co. City of 


Alexandria, 192 S.E. 881, 169 Va. 
271, appeal dismissed 58 S.Ct. 869, 
802 U.S. 658. 82 L.Ed. 508, rehear¬ 
ing denied 68 S.Ct 480, 802 U.S. 
781, 82 L.Ed. 608. 

(2) The words "general welfare,” 
which have been grafted upon orig¬ 
inal words "health, morals and safe- 
ty** must he Interpreted in accord 
with rale that, when words of a gen¬ 
eral character follow those of spe¬ 
cial meaning, former must be gov¬ 
erned in their significance by that 
which inheres in the latter. The in¬ 
clusion of the words has the effect 
only of enlarging or extending sig¬ 
nificance that formerly was deemed 
properly attachable to grounds orig¬ 
inally deemed necessary to expedient 
exercise of police power.—^Hart v. 
City of Beverly Hills, 79 P.2d 1080, 
11 CaL2d 343. 

least benefit general pabUo 
Legislation which it is sought to 
justify as deemed in the "general 
welfare” must at least promote the 
welfare of the general public, as con¬ 
trasted with that of a small percent¬ 
age or insignificant numerical pro¬ 
portion of the citizenry. 

Cal.—^In re Landowitz, 71 P.2d 834, 22 
Cal.App.2d 738—Ex parte Kazas, 70 
P.2d 962, 22 Cal.App.2d 161. 

Ind.—State Board of Barber Examin¬ 
ers V. Cloud, 44 N.E.2d 972, 220 Ind. 
552. 

least be actually for publio welfare 
IrfLws presumptively for the public 
welfare, but in fact not, cannot be 
sustained as authorized exercise of 
the police power, and an act regu¬ 
latory of this power which is op¬ 
pressive or unreasonable and casts 
burdens unreasonable cannot be sus¬ 
tained. 

ConiL—Connecticut Co. t. Town of 
Stamford, 110 A. 554, 95 Conn. 26. 
Baglslatlvs standard of pubUo wel- 
faxs 

The state legislatures are entitled 
to their own standard of the public 
welfare. 

U.S.—^Day-Brite Lighting v. State of 
Missouri, Mo.. 72 S.Ct. 405, 842 U. 
S. 421, 96 L.]^ 469, rehearing de¬ 
nied 72 S.Ct. 674, 343 U.S. 921, 96 
L.Ed. 1334. 

Publio welfare iu fotuve 
The police power of the state will 
not be defined so narrowly as to ex¬ 
clude reasonable restrictions placed 
on use of property In order to aid 
the public welfare in the future. 

N.T.—^Arveme Bay. Const. Co. ▼. 
Thatcher, 15 N.E.2d 587, 278 N.T. 
222 . 


Publio property 

Under police power, general as¬ 
sembly has same authority to pass 
act for general protection of public 
property as to pass act for protec¬ 
tion of individual's property. 

IlL—People V. Linde, 173 N.E. 361, 
341 IlL 269, 72 A.L.R. 997- 
PoUtloal welfaxe merits protection 
of the police power of the states 
Mo.—State v. Day-Brlte Lighting, 240 
S.W.2d 886, 862 Mo. 299, affirmed 
Day-Brite Lighting v. State of Mo., 
72 S.Ct 405, 842 U.S. 421, 96 L.Ed. 
469, rehearing denied 72 S.Ct. 674, 
843 U.S. 921, 96 L.Ed. 1884. 

BoorLomlo welfaro 

The Legislature may, in the ex¬ 
ercise of the police power, make pro¬ 
vision for the economic welfare of 
the people generally. 

Wyo.—State v. Langley, 84 P.2d 767, 
63 Wyo. 332. 

67.5 U.S.—City of Chicago v. 
Sturges, Ill., 82 S.Ct. 92, 222 U.S. 
818, 56 L.Ed. 215, Ann.Cas.l913B 
1349. 

Cal.—Sandstrom v. California Horse 
Racing Bd., 189 P.2d 17, 31 Cal.2d 
401, 8 A.L.R.2d 90, certiorari de¬ 
nied 69 S.Ct. 31, 886 U.S. 814, 98 
L.Ed. 869. 

88. U.S.—^Polhemus v. American 

Medical Ass'n, CC.A.N.M., 145 P. 
2d 857—^Noble v. Carlton, D.C.Pla., 
36 P.2d 967. 

U. S. V. Asher, D.C.Mo., 90 P. 
Supp. 267—Merced Dredging Co. v. 
Merced County, D.C.Cal., 67 P.Supp. 
698—Aerated Products Co. of 
Philadelphia^ Pa., v. Department of 
Health of State of N. J., D.C.N.J., 
59 P.Supp. 652, affirmed, C.C.A., 159 
P.2d 861—^Feldman v. City of Cin¬ 
cinnati, D.C.Ohio, 20 P.Supp. 531— 
Pughe V. Lyle, D.C.CaL, 10 P.Supp. 
245—^Hart Coal Corporation v. 
Sparks, D.C.Ky., 7 P.Supp. 16, va¬ 
cated on other grounds, CC.A., 
Sparks v. Hart Coal Corporation, 
74 P.2d 697-~Amance Trust Co. t. 
Hall, D.C.Idaho, 5 P.Supp. 285. 

Society of the Sisters of the Holy 
Names of Jesus and Mary v. 
Pierce, D.C.Or., 296 P. 928, affirm¬ 
ed Pierce v. Society of the Sisters 
of the Holy Names of Jesus and 
Mary, 45 S.Ct 571, 268 U.S. 510. 69 
L.Ed. 1070, 89 AXuH. 468--<!orval- 
lis Creamery Co. v. Van Winkle, 
D.aOr., 274 P. 464—U. S. v. Cohen, 
D.C.MO., 268 P. 420. 

Ala—State v. Campbell, 107 So. 788, 
21 AlaApp. 303—Jones v. State, 85 
So. 839, 17 AlaApp. 444. 
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Ark.—<7ocp«s Tnxls S^cnadam qaoted 
in City of Ijittle Rock v. Smitk. 168 
S.W.2d 706, 706, 204 Ark. 692— 
Central Clay Drainagre Diet. v. 
Booser, 219 S.W. 336, 143 Ark. 18, 
9 A.L..R. 1021, 

Cal.—^Talley v. Northern San Dlegro 
County Hospital Diet., 257 P.2d 22, 
41 Cal. 2d 33—Graham v. Klnsrwell, 
24 P.2d 4SS, 218 Cal. 658—^Ex parte 
Welsbergr, 12 P.2d 446, 215 Cal. 624 
—City of Pasadena v. Charle- 
vlHe, 10 P.2d 745. 216 Cal. 384. 

Aflonso Bros. v. Brock, 84 P.2d 
618, 29 CaLApp.2d 26—^In re Lando- 
witz, 71 P.2d 334. 22 Cal.App.2d 
732—^Ex parte Kazas, 70 P.2d 962, 
22 Cal.App.2d 161—^People v. St. 
John, 288 P. 63, 108 CalA.pp. 779— 
Gregory v. Hecke, 238 P. 787, 73 
CalA^pp. 268. 

Conn.—^Amsel v. Brooks, 106 AL-2d 
152, 141 Conn. 288, appeal dismissed 
75 S.Ct. 126, 348 U.S. 880, 99 L.Ed. 
— —State V. Vachon, 101 A.2d 509, 
140 Conn. 478—State v. Nelson, 11 

A. 2d 856, 126 Conn. 412—Ingham v. 
Brooks, 111 A. 209, 95 Conn. 817. 

DeL—Appeal of Blackstone, Super., 
ISO A 697, 8 W.W.Harr. 230. 

Fla.—Varholy y. Sweat, 16 So.2d 267, 
163 TTa. 571. 

Ga.—Blackman Health Resort v. 
City of Atlanta, 107 S.B. 526, 151 
Oa. 507. 17 AL..R. 616—Mack v. 
Westbrook. 93 SJEl 339, 148 Ga. 
690. 

Ill—Visserlng Mercantile Co. y. An- 
nunzio, 116 N.B.2d 306, 1 IlL2d 
103, appeal dismissed 74 S.Ct. 680, 
347 XT.S. 949, 98 L-Bd, 10^6—People 
ex reL Greening v. Bartholf, 68 N. 

B. 2d 172, 388 IlL 445—^People ex 
reL Baker v. Strautz, 64 N.EJ.2d 441, 
886 Ill. 860—^People v. Redfleld, 10 
N.EI2d 841, 366 IlL 662—Carolene 
Products Co. V. McLaughlin, 6 N. 
BJ.2d 447, 866 IlL 62—Joseph Trin- 
er Corporation v. McNeil, 2 N.E.2d 
929, 863 IlL 659, 104 A.Lr.R. 1435, 
affirmed McNeil y. Joseph Triner 
Corporation, 67 S.Ct. 139, 299 U.S. 
183. 81 I*Bd. 109, 106 A.L..R. 1476— 
Fenske Bros. v. Upholsterers* In¬ 
ternational Union of Noi*th Amer¬ 
ica. Local No. 18, 193 N.B. 112, 368 
IlL 239, 97 AL..R. 1318, certiorari 
denied 56 S.Ct. 646, 296 U.S. 734, 
79“ L«.Ed. 1682—^People ex rel. Ker- 
ner y. Huls, 189 N.B. 846, 365 IlL 
412—Chicago, N. S. & M. R. Co. v. 
City of Chicago, 163 N.B. 141, 831 
IlL 360—^Frazer v. Shelton, 160 N. 
B. *696, 820 Ill. 263, 43 AL.R. 1086— 
Taylorville Sanitary Dist. y. Win¬ 
slow, 147 N.B. 401, 317 IlL 25— 
Schiller Plano Co. v. Illinois North¬ 
ern Utilities Co., 123 N.E. 631, 288 
IlL 630. 

Perrine y. Charles T. Bisch ib 
Son, 106 N.B.2d 543, 846 IllApp. 
821. 

Ind-—Koplovltz V. Jensen, 161 N.E. 
890, 197 Ind. 475. 

Ky.—Pure Milk Producers & Dis¬ 


tributors Ass*ns Y. Morton, 125 S. 
W.2d 216, 276 Ky. 736—Whitney v. 
Newbold, 109 S.W.2d 406, 270 Ky. 
209—Gross v. Commonwealth, 76 S. 
W.2d 558, 266 Ky. 19—^Fowler v. 
Obier, 7 S.W.2d 219, 224 Ky. 742. 
La.—State v. Malory, 123 So. 310, 168 
La. 742—City of New Orleans v. 
Schick, 120 So. 47. 167 La. 674. 

Md.—Lipsitz V. Parr, 164 A 743, 164 
Md. 222—Gordon v. Commissioners 
of Montgomery County, 164 A 676, 
164 Md. 210—^Mayor and Council of 
Pocomoke City v. Standard Oil Co. 
of New Jersey. 169 A 902, 162 Md. 
863—^Wynkoop v. Hagerstown, 160 
A 447, 169 Md. 194—Cozpns Joris 
edited in Tighe y. Osborne, 133 A 
465. 466, 150 Md. 452, 46 AL.R. 80. 
Mass.—Commonwealth v. Town of 
Hudson, 62 N.B.2d 566, 315 Mass. 
336—^Howes Bros. Co. v. Massa¬ 
chusetts Unemployment Compen¬ 
sation Commission, 5 N.B. 2d 720, 

296 Mass. 275, certiorrari denied 
67 S.Ct. 434. 300 U. S. 657, 81 L.Ed. 
867—General Outdoor Advertising 
Co. V. Department of Public Works. 
193 N.B. 799, 289 Mass. 149, appeal 
dismissed General Outdoor Adver¬ 
tising Co. V. Callahan, 56 S.Ct. 495, 

297 U.S. 726, 80 LuEd. 1008, Gen¬ 
eral Outdoor Advertising Co. v. 
Hoar, 66 S.Ct. 496, 297 U.S. 726, 
80 L.Ed. 1008, and Brink v, Calla¬ 
han. 66 S.Ct. 496. 297 U.S. 726. 80 
L.Bd. 1008. 

Mich.—People v. Immonen, 261 N.W. 
69. 271 Wch. 384—^Bankers' 

Co. of Detroit v, Russell, 249 N.W. 
27, 263 Mich. 677—^Bankers* Trust 
Co. of Detroit v. Solovich, 246 N. 
W. 605, 261 Mich. 682, reheard 349 
N.W. 477—^Equitable Trust Co. v. 
Milton Realty Co., 246 N.W. 600, 
261 Mich. 671, reheard 249 N.W. 
30, 263 Mich. 673. 

Minn. —^Lee Y. Delmont, *86 N.W.2d 
680, 228 Minn. 101—Abeln v. City 
of Shakopee, 28 N.W.2d 642, 224 
Minn. 262. 

Miss.—Superior Oil Co. Y. Foote, 69 
So.2d 85, 214 Miss. 857, 87 AL.R. 
2d 415, suggestion of error over¬ 
ruled 69 So.2d 844, 214 Miss. 867— 
Chance v. Mississippi State Text¬ 
book Rating and Purchasing Board, 
200 So. 706, 190 Miss. 463—^Hart¬ 
man V. May, 161 So. 737, 168 Miss. 
477, 93 AL.R. 1408. 

Neb.—State v. Geest, 225 N.W- 709, 
118 Neb. 562. 

N.H.—Chung Mee Restaurant Ca v. 

Healy, 171 A 263, 86 N.H. 483. 
N.J.—^Reingold v. Harper, 78 A2d 64, 
6 N.J. 182—Abelson's Inc. v. New 
Jersey State Bd. of Optometrists, 
75 A2d 867, 6 N.J. 412, 22 AL.R. 
929. 

Stephens v. Bongart, 189 A 181, 
16 NJ.Misc. 80, 

N.M.—State ex rel. Hughes v. Cleve¬ 
land. 141 P.2d 192, 47 N.M. 230. 
N.T.—^People v. County Ti-ansp. Co., 
103 N.B.2d 421. 303 N.T. 891, ap- 
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peal dismissed 72 S.Ct. 1062, 348 TJ» 

S. 961, 96 L.Bd. 1359. 

City of Albany v. Anthony, 28 N. 

T. S.2d 963, 262 App.Div. 401— 

Sabatini v. Andrews, 276 N.T.S, 
592, 243 App.Div. 109. 

Tropp V. Knickerbocker Village, 
122 N.T.S.2d 350, 205 Misc. 200, af¬ 
firmed 136 N.Y.S.2d 618, 284 App.. 
Div. 985—^Hafner v. Brdreioh Real¬ 
ty Corp.. 11 N.Y.S.2d 142, 170 Miso. 
846—Coty, Inc. of New York v.. 
Hearn Department Stores, 284 N.. 
Y.S. 909, 158 Misc. 516—^People v,. 
Perretta, 236 N.T.S. 293, 134 Mlso. 
652, affirmed 239 N.T.S. 68, 228 App.. 
Div. 420, reversed on other grounds* 
171 N.B. 72, 268 N.Y. 306, 84 ALR. 
636—^People v. Byrne, 163 N.T.S.. 
682, 99 Misc. 1. 

N.C.—State v. Warren, 189 S.B. 108,. 
211 N.C. 75. 

Ohio.—City of Akron v. Public Util¬ 
ities Commission, 78 N.B.2d 890, 
149 Ohio St. 347—State v. City of 
CincinnaU, 166 N.B. 583, 120 Ohio 
St. 500, certiorari denied State of 
Ohio ex rel. Moock v. City of Cin¬ 
cinnati, 50 S.Ct. 81, 236 U.S. 578, 74 
L.Bd. 628. 

Davis V. State, 169 N.B. 575, 20 
Ohio App. 840, affirmed 160 N.B.. 
473, 118 Ohio St. 26, error dis¬ 
missed Davis V. State of Ohio, 48. 
S.Ct. 482, 277 U.S. 671, 72 L-Bd.. 
993. 

Jury Y. State, 20 Ohio Clr.Ct.,N. 
S., 189. 

OkL—^Bx parte Fowler, 134 P.2d 814,. 
86 OkLCr. 64. 

Or.—State Y. Combs, 180 P.2d 947, 169* 
Or. 566. 

Pa.—Warren y. City of Philadelphia, 
116 A2d 218, 882 Pa. 880—Otto. 
Milk Co. Y. Rose, 99 A2d 467, 375. 
Pa. 18—Western Pa. Restaurant. 
Ass’n V. City of Pittsburgh, 77 A 
2d 616, 366 P€u 374—Commonwealth 
V. Stofchek, 185 A 840, 822 Pa. 618. 

Philadelphia School of Beauty* 
Culture Y. Haas, 78 Pa.Dist. St Co*. 
97, 60 DauphCo. 323. 

Cott Beverage Corp. v. Horst,. 
Com.PL, 67 DauphCo. 18. affirmed? 
110 A2d 406, 880 Pa. 113—^Harris¬ 
burg Dairies v. Blsaman, Com.PL,. 
46 DauphCo. 122, exceptions dis¬ 
missed 47 DauphCo. 20, and af¬ 
firmed 11 A2d 875, 388 Pa. 58. 

S.C.—^Hollis Y. Armour & Co., 2 S.B.. 

2d 681, 190 S.C. 170. 

S.D.—City of Rapid City’Y. Schmitt,. 
71 N.W.2d 297. 

Tex—City of Houston y. Lurie, 224 
S.W.2d 871, 148 Tex 891, 14 A 
L,R.2d 61—^Lombardo v. City of' 
Dallas, 73 S.W.2d 475, 124 Tex L 
City of Corsicana v. Wilson, Olv. 
App.. 249 S.W.2d 290, refused no* 
reversible error—^Beaumont Pe¬ 
troleum Syndicate v. Broussard,, 
Clv.App., 64 S.W.2d 998, appeal 
dismissed Plainvlew Bldg. St Loan 
Ass*n V. Robbins. 78 S.W.2d 92, 128 
Tex 408, answe*' conformed to* 
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r^ations enacted in the furtherance of public 
health protection are discussed elsewhere in this 
work under their appropriate titles. 

I j 34 ^ -Public Safety 

Protection of the safety of persons is one of the 
traditional uses of the police power, and action by the 
state in the interest of the public safety is clearly 
within the proper exercise of such power. 


Protection of the safety of persons is one of the 
traditional uses of the police power of the states,®^*®® 
and action by the state in the interest of the public 
safety is clearly within the proper exercise of such 
power.®^*55 . Accordingly, it is a well recogpaized 
function of the police power to promote the public 
safety by regulating dangerous occupations, re¬ 
straining dangerous practices, and prohibiting dan¬ 
gerous structures.®^ The police power relates not 


Guardian Trust Co. v. Turner, Civ. 
App., 73 S.W.2d 1047. 

Ex parte Georgre> 216 S.W.2d 170, 
152 Tex.Cr. 465. 

Va.—Weber City Sanitation Commis¬ 
sion V. Craft, 87 S.B.2d 163—^Hamp¬ 
ton Roads Sanitation Dlst. Com¬ 
mission V. Smith, 68 S.B.2d 497, ISS 
Va. 371—West Bros. Brick Co. v. 
City of Alexandria, 192 S«B. 881, 
169 Va. 271, appeal dismissed 58 S. 
Ct. 369, 802 U.S. 668. 82 L,.EId, 608, 
rebearlnfT denied 68 S.Ct. 480, 302 
IT.S. 781, 82 Li.Ed. *603—Strawberry 
p-p i Land Corporation v. Starbuck, 
97 S.B. 862, 124 Va. 71. 

Wash.—State v. Boren, 219 P.2d 666, 
86 Wash.2d 522, 20 A.L.H.2d 798. 
appeal dismissed Boren v. State of 
Washington, 71 S.Ct 198, 840 U.S. 
881, 95 Ii.Bd. 640—^McDermott v. 
State, 84 P.2d 372, 197 Wash. 79— 
Shea V. Olson, 53 P.2d 615, 185 
Wash. 143, 111 A.L.R. 998, opinion 
adhered to 59 P.2d 1183, 186 Wash. 
700, 111 A.L.R. 1011—City of Ta¬ 
coma V, Pox, 290 P. 1010, 158 Wash. 
326 —^Parrott & Co. v. Benson, 194 
P. 986, 114 Wash. 117. 

W.Va.—Vest v. Cobb, 76 S,E.2d 885 
—City of Huntington v. State Wa¬ 
ter Commission, 73 S.E.2d 833, 137 
W.Va. 786—State v. Bunner, 27 S. 

B.2d 823, 126 W.Va. 280—Hine- 
baugh V. James, 192 S.E. 177, 112 
A.L.R. 59—Creek Coal & Coke 
Co. V. Public Service Commission, 
100 S.B. 657, 84 W.Va, 662, 7 A.I 4 . 
R 108. 

Wis.—^Rust V. State Board of Dental 
Bxaminiers of Wisconsin, 266 N.W. 
919, 216 Wis. 127—State v. Levitan, 
210 N.W. Ill, 190 Wis. *646, 48 A.L. 
R 434. 

Wyo.—State v. W. S. Buck Mercan¬ 
tile Co., 264 P. 1023, 38 Wyo. 47, 
67 A.L.R. 676. 

12 C.J. p 913 note 64, p 914 notes 65- 
73. 

Power of municipal corporation un¬ 
der police power to establish 
smallpox or isolation hospital see 
Hospitals § 4. 

Regulation of health generally by 
municipality see Municipal Corpo¬ 
rations 8 133. 

Removal of ashes, garbage, etc., as 
within police power of municipal 
corporation see Municipal Corpo¬ 
rations S 266. 

Requirement of vaccination as with¬ 


in police power see Schools and 
School Districts § 453. 
e&SO U.S.—Queenslde Hills Realty 
Co. V. Saxl, N.Y., 66 S.Ct. 850, 328 

U. S. 80, 90 LEd. 1096, reargument 
denied 64 N.B.2d 278, 296 N.T. 667. 

68,55 N.M.—City of Tucumcari v. 
Briscoe, 276 P.2d 968, 58 N.M. 721. 

69. U.S.—Noble V. Carlton, D.C.Pla., 
36 P.2d 967. 

U. S. V. Asher, D.C.Mo., 90 P. 
Supp. 267—Tysco Oil Co. v. Rail¬ 
road Commission of Texas, D.C. 
Tex., 12 P.Supp. 202—Pughe v. 
Lyle, D.C.Cal., 10 P.Supp. 246— 
Hart Coal Corporation v. Sparks, 
D.C.Ky., 7 P.Supp. 16, vacated on 
other grounds, C.C.A., Sparks v. 
Hart Coal Corporation, 74 P.2d 697 
—^Alliance Trust Co. v. Hall, D.C. 
Idaho, 5 P.Supp. 285. 

Society of the Sisters of the 
Holy Names of Jesus and Mary v. 
Pierce, D.C.Or., 296 P. 928, affirmed 
Pierce v. Society of the Sisters of 
the Holy Names of Jesus and 
Mary, 46 S.Ct. 671, 268 U.S. 610, 69 
L.Ed. 1070, 39 A,Lf.R. 468—Corval¬ 
lis Creamery Co. v. Van Winkle, D. 

C. Or., 274 P. 464—U. S. v. Cohen. 

D. C.MO., 268 P. 420. 

Ala—State v. Campbell, 107 So. 788, 
21 Ala App. 303—Jones v. State, 85 
So. 839, 17 AlaApp. 444. 

Cal.—Graham v. Kingwell, 24 P.2d 
488, 218 CaL 668—^Bx parte Weis- 
berg, 12 P.2d 446, 216 CaX 624— 
City of Pasadena v. Charleville, 10 
P.2d 745, 215 CaL 384. 

In re Landowltz, 71 P.2d 384, 22 
Cal.App.2d 733—Ex parte Kazas, 70 
P.2d 962, 22 Cal.App.2d 161—Peo¬ 
ple V. St. John, 288 P- 68, 108 Cal. 
App. 779. 

Conn.—^Ingham v. Brooks, 111 A. 209, 
95 Conn. 317. 

DeL—^Appeal of Blackstone, Super., 
190 A. 597, 8 W.W.Harr. 230. 

Fla—Jerome BL Sheip Co. v. Amos, 
130 So. 699, 100 Fla 863. 

Ga—^Mack v. Westbrook, 98 S.B. 889, 
148 Ga 690. 

Ill.—^People ex rel. Elliott v. Juer- 
gens. 95 N.B.2d 602, 407 IlL 891— 
People V. Redfleld, 10 N.B.2d 841, 
366 Ill. 662—Carolene Products Co. 

V. McLaughlin, 6 N.E.2d 447, 865 
IlL 62—Joseph Triner Corporation 
V. McNeil, 2 N.E.2d 929, 863 Ill. 
659, 104 A.D.R. 1436, affirmed Mc¬ 
Neil V. Joseph Triner Corporation, 
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67 S.Ct. 139, 299 U.S. 183, 81 L..Bd. 
109, 106 A.L.B. 1476—^Penske Bros. 

V. Upholsterers’ International Un¬ 
ion of North America, Local No. 
18, 198 N.B. 112, 368 Ill. 239, 97 
A.L.R 1318, certiorari denied 65 S. 
Ct. 646, 295 U.S. 734, 79 L.Ed. 1682 
—Frazer v. Shelton. 160 N.E. 696, 
320 IlL 263, 43 A.L.R. 1086—Schil¬ 
ler Piano Co. v. Illinois Northern 
Utilities Co.. 128 N.E. 631, 288 Ill. 
580. 

Perrine v. Charles T. Bisch & 
Son, 105 N.E.2d 643, 346 IlLApp. 
321. 

Ind.—Koplovltz V. Jensen, 161 N.B. 
890, 197 Ind. 475. 

Ky.—^Pure Milk Producers & Dis¬ 
tributors Ass’ns V. Morton, 126 S. 

W. 2d 216, 276 Ky. 736—Whitney v. 
Newbold. 109 S.W.2d 40-6, 270 Ky. 
209—Gross v. Commonwealth, 76 
S.W.2d 558, 266 Ky. 19—Fowler v. 
Obier, 7 S.W.2d 219. 224 Ky. 742. 

La—State v. Malory, 128 So. 810, 
168 La 742. 

Md.—^Mayor and Council of Poco- 
moke City v. Standard Oil Co. of 
New Jersey, 159 A. 902, 162 Md. 
868—Corpus jruris cited in Tighe v. 
Osborne, 133 A. 466, 160 Md. 452, 
46 A.RR 80. 

Mass.—Commonwealth v. Town of 
Hudson, 62 N.E.2d 66$, 316 Mass. 
836—^Howes Bros. Co. v. Massa¬ 
chusetts Unemployment Compen¬ 
sation Commission, 6 N.E.2d 720, 

296 Mass. 275, certiorari denied 67 
S.CL 434. 800 U.S. 657, 81 L.Bd. 
867—General Outdoor Advertising 
Co. V. Department of Public Works, 
198 N.E. 799, 280 Mass. 149, appeal 
dismissed General Outdoor Adver¬ 
tising Co. V. Callahan, 66 S.Ct. 496, 

297 U.S. 725, 80 Ii.Ed. 1008. Gen¬ 
eral Outdoor Advertising Co. v. 
Hoar, 66 S.Ct. 495, 297 U.S. 726, 80 
L.Ed. 1008, and Brink v. Callahan, 
66 S.Ct. 496, 297 U.S. 725, 80 L,.Ed. 
1008. 

Mich.—People v. Immonen, 261 N.W. 
69, 271 Mich. 384—^Bowerman v. 
Sheehan, 219 N.W. 69, 242 Mich. 96, 
61 A.L.R. 869—Clements v. Mc¬ 
Cabe, 177 N.W. 722, 210 Mich. 207. 
Minn.—^Alexander Co. v. City of Owa- 
tonna, 24 N.W.2d 244, 222 Minn, 
812. 

Neb.—State v. Geest, 225 N.W. 709, 
118 Neb. 662. 

N.H.—Chung Mee Restaurant Co. v. 
Healy, 171 A. 263, 86 N.H. 483. 
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merely to public physical safety, but also to public 
financial safety; and laws may be passed within 
the police power to protect the public from financial 
loss.®®'® 

Fire. Statutes may be enacted for the preven¬ 
tion of, and protection from, fires,*^® as by the estab¬ 
lishment of limits within which buildings of wood 
or other combustible materials may not be erect¬ 
ed,requiring reasonable fire escapes and other 
precautions,^® and even authorizing the destruction 
of buildings in the path of a conflagration 3 and 
the common law has long recognized that in times 
of imminent peril, such as when fire threatened a 
whole community, the sovereign may, with im¬ 
munity destroy the property of a few that the 


property of many and the lives of many more may 
be saved.The owner of a building does not 
acquire immunity against exercise of the police 
power because he constructed it in full compliance 
with the existing laws.*^®-^® 

Building regulations may be prescribed with ref¬ 
erence to the erection or alteration of buildings, and 
will be sustained where adopted to render the struc¬ 
tures safe and secure against dangers to persons 

and property.^^ 

§ 185. -Public Order 

In the exercise of the police power, legislatures 
may enact laws for the maintenance of the public peace 
and good order. 


N.X—^Reinerold v. Harper, 78 A.2d 54, 
5 N.J. 182. 

N.T.—^People v. County Transpw Co., 
103 N.E.2d 421, 803 N.T. 391, ap¬ 
peal dismissed 72 S.Ct. 1062, 843 U. 
S. 961, 96 I..Ed. 1359. 

Coipos JnrLs Seoundtim dted in 
Pittman v. Davis, 30 N*.Y.S.2d 787, 
738, 274 App.Div. 836, appeal de¬ 
nied 82 N.Y.S.2d 386, 274 App.Dlv. 
856 and 83 N.E.2d 475, 298 N.Y. 790. 
791, affirmed 86 N.B.2d 175, 299 
N.Y. 601—Sabatini v. Andrews, 276 
N.Y.S. 502, 243 App.Dlv. 109. 

Tropp V. Knickerbocker Vlllagre, 
122 N.Y.S.2d 850. 206 Misc. 200, af¬ 
firmed 135 N.Y.S.2d 618, 284 App. 
Div- 935—Guarino v. City of Nia¬ 
gara Falls, 50 N.Y.S.2d 865, 184 
Misc. 67—Hafner v. Erdreich Real¬ 
ty Corp., 11 N.Y.S.2d 142, 170 Misc. 
846—^People, on Complaint of Kom- 
bleit V. Yarbrough. 5 N.Y.S.2d 978, 
168 Misc. 769—Coty, Inc. of New 
York V. Heam Department Stores, 
284 N.Y.S. 909, 158 Misc. 516— 
People V. Perretta, 236 N.Y.S. 293, 
134 Misc. 662. affirmed 239 N.Y.S. 
63, 228 App.Div. 420, reversed on 
other grounds 171 N.E. 72, 263 N.Y. 
305, 84 A.L.R. 636—ITlImann Realty 
Co. V. Tamur, 185 N.Y.S. 612, 113 
Misc. 538. 

Wiseman v. Close, 188 N.Y.S. 853, 

N.O.—State v. Warren, 189 S.B. 108, 
211 N.C. 75. 

N.D.—Northern Pac, Ry. Co. v. Wai> 
ner. 46 N.W.2d 196, 77 N.D. 721. 

OkL—Gibbons v. Missouri, K. & T. R. 
Co., 285 P. 1040, 142 OkL 146. 

Or.—Covey Drive Yourself & Garage 
V. City of Portland, 70 P.2d 566, 
157 Or. 117. 

S.C.—Hollis V. Armour & Co., 2 S.E. 
2d 681, 190 S.C. 170. 

Tex.—City of Houston v. Lurie, 224 
S.W.2d 871, 148 Tex. 891, 14 A.L,.R. 
2d 61—^Lombardo v. City of Dallas, 
78 S,W.2d 476, 124 Tex. 1, 

Beaumont Petroleum Syndicate 
y. Broussard, Civ^p., 64 S.W.2d 
393, appeal dismissed Plalnvlew 


Bldg. & Loan Ass’n v. Robbins, 73 
S.W.2d 92, 123 Tex. 408, answer 
conformed to Guardian Trust Co. v. 
Turner, Clv.App., 78 S.W.2d 1047. 

Ex parte George, 215 S.W.2d 170, 
152 Tex.Cr. 466. 

Va.—West Bros. Brick Co. v. City of 
Alexandria, 192 S.B. 881, 169 Va. 
271, appeal dismissed 58 S.Ct. 369, 
302 U.S. 658. 82 L.Ed. 508, rehear¬ 
ing denied 58 S.Ct 480, 302 U.S. 
781, 82 L.Ed. 608*—Richmond, P. & 
P. R. Co. V. City of Richmond, 188 
S.R 800, 145 Va. 225—Strawberry 
Hill Land Corporation v. Starbuck, 
97 S.B. 862, 124 Va. 71. 

Wash.—City of Tacoma v. Pox, 290 
P. 1010, 158 Wash. 825—Parrott & 
Co. V. Benson, 194 P. 986, 114 
Wash. 117. 

W.Va.—Hinebaugh v. James, 192 S.m 
177, 119 W.Va. 162, 112 A.L.R, 59 
—^Mill Creek Coal & Coke Co. v. 
Public Service Commission, 100 S. 
B. 667, 84 W.Va. 662, 7 A.L.R. 108. 
Wis,—City of Milwaukee v, Ka-im, 
285 N.W. 661, 204 Wls. 103. 

Wyo.—State v. W, S. Buck Mercan¬ 
tile Co., 264 P. 1923, 38 Wyo. 47, 
67 A.L.R. 675. 

12 C.J. p 916 note 90. 

Proteotioa of school ohildrea 
Precautions for protection of 
groups of school children, especicUly 
of tender years, are generally recog¬ 
nized as a ^*police obligatlon'L 
Ala.—^McCraney v. City of Leeds, 1 
So.2d 894, 241 Ala. 198. 

Aviation 

The legislature In the exercise of 
its police power may consider the 
problems and risks that arise in con¬ 
nection with aviation and provide 
legislation for the securing of a 
greater degree of safety to those en¬ 
gaged in such method of transporta¬ 
tion and to those on land. 

Ill.—^People ex rel. Greening v. Ba]> 
tholf; 68 NJEI.2d 172, 888 lU 446. 

eas Colo.—^Zelgler v. People, 124 P. 
2d 693, 109 Colo. 252. 
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Ohio.—^Holsman v. Thomas, 147 N.E. 

760, 112 Ohio St. 397, 36 A.L.R. 760. 
70- Conn.—^Len-Lew Realty Co. v. 
Palsey, 107 A.2d 403, 141 Conn. 
524. 

Ky.—Oorpos ^hixls Seoundiun died 
la Goodpaster v. Foster, 178 S.W. 
2d 29, 30, 296 Ky. 614. 

Mo.—State ex reL Fire Dist. of Le- 
may v. Smith, 184 S.W.2d 693, 363 
Mo. 807. 

Tenn.—^Rhinehart v. State, 117 S.W. 

608, 121 Tenn. 420, 17 Ann.Cas. 254. 
12 C.J. p 916 note 91. 

dosiag of school buildlags during 
installation of fire appliances is 
proper exercise of police power by 
state. 

Ohio.—Board of Education of Akron 
V. Sawyer, 7 Ohio N.P.,N.S., 401. 

71. Ind.—Kaufman v, Stein, 37 N.B. 
383, 138 Ind. 49, 46 Am.S.R. 368. 

12 C.J. p 916 note 92. 

72. Pa.—A. L. Roumfort Co. v. 
Delaney, 79 A. 653, 230 Pa. 374. 

12 C.J. p 917 note 96. 

Xhstallatioii of Mtomatio wet pdpe 
spsiakler system 

U.S.—Queenside Hills Realty Co. v. 
Saxl, N.Y., 66 S.Ct. 850, 328 U.S. 
80, 90 LBd. 1096. 

73. N.J.—American Print Works v. 

Lawrence, 21 N.J.Law 248, affirm¬ 
ed 21 NJ.Law 714. *■ 

12 C.J. p 917 note 97. 

Destruction of property to prevent 
spread of fire as ‘wlfhln police pow¬ 
er and not taking under power of 
eminent domain see Eminent Do¬ 
main 5 6. 

73JS U.S.—U. S. V. Caatex (Philip¬ 
pines), Inc., Ct.CL,. 78 S.Ct 200, 
844 U.S. 149, 97 L.Ed. 167, rehear¬ 
ing denied 78 S.Ct. 845; 844 U.S. 
919, 97 L.Ed. 708. 

73.10 U.S.—Queenside Hills ' Realty 
Co. V. SaxL N.Y., 66 S.Ct 850, 828 
U.S. 80, 90 L.Ed. 1096. 

74- N.Y.—People v. D'Oench, i8 N.m 
862, ill N.Y. 869. 

12 C.J. p 917 note 98. 



16 C*J*S. 

In the exercise of the police power legislatures 
may enact all laws, necessary for the preservation 
of the rights of person and property from un¬ 
lawful violence and disorder and the maintenance 
of good order throughout the state.76 Threatened 
disorders are equally subject to the police power as 
are actual disturbances of the public peace.^® 

Crnnp meetings. The state may prohibit ped¬ 
dling, or selling refreshments or liquors, or engag¬ 
ing in gambling or horseracing, within a prescribed 
distance from the place where a camp meeting is 
being held^^ 

Drunkemess in public places, where it consti¬ 
tutes a menace to the peace and good order of so¬ 
ciety, is punishable under the police power.^* 


CONSTITUTIONAL LAW §§ 185-186 

Shanty boatmen. It is within the police power 
of the state to make it a misdemeanor for any per¬ 
son to reside on any boat or other water craft in 
navigable rivers within the jurisdiction of the state, 
without procuring a license so to do.*^^ 

§ 186. —— Public Morals 

The police power may be exerted to preserve and 
protect the public morals. 

The police power may be exerted to preserve and 
protect the public morals,as by regulating or 
preventing such acts, practices, and occupations as 
are in themselves immoral or indecent, or as have 
a tendency to promote immorality and indecency.®® 
The state may destroy whatever tends to undermine 


75 . Ur.S.—^ThornWll v. State of Ala^ 
bama, Ala., 60 S.Ct 736, 810 XJ.S. 
83, 84 L.Sd. 1093. 

Ala.—^Perry v. Southern Express Co., 
81 So. 619, 202 Ala. 663. 

Ark.—Central Clay Drainage Dlst 

V. Booser, 219 S.W. 836, 143 Ark. 
18, 9 AL.R. 1021. 

Ill. —Schiller Piano Co. v. Illinois 
Northern Utilities Co., 128 N.B. 

. 681, 288 IlL 680. 

Ky,—Whitney v. Newbold, 109 S.W. 

2d 406, 270 Ky. 209. 

La.—State v. Malory, 123 So. 810, 168 
La 742—City of New Orleans v. 
Schick, 120 So. 47, 167 La 674. 
Md.—^Lipsitz V. Parr, 164 A. 748, 164 
Md. 222—Wynkoop v. Hagerstown, 
150 A 447, 169 Md. 194. 

Mich.—^People v. Immonen, 201 N.W. 
69, 271 Mich. 884—^Bankers* Trust 
Co. of Detroit v. Russell, 249 N.W. 
27, 263 Mich. 677—^Bankers* Trust 
Co. of Detroit v. Solovich, 246 N. 

W. 505, 261 Mich. 682, reheard 249 
N.W. 477—^Equitable Trust Co. v. 
Milton Realty Co., 246 N.W. 600, 
261 Mich. 671 reheard 249 N.W. 30, i 
268 Mich. 673. 

Miss.—Superior Oil Co. v. Eoota 69 
So.2d 85, 214 Miss. 857, 87 A.L.R.2d 
416, suggestion of error overruled 
59 So.2d 844, 214 Miss. 867. 

Mont—^Freeman v. Board of Adjust¬ 
ment of City of Great Falls, 34 P. 
2d 634, 97 Mont 842—State v. 
Gateway Mortuaries, 287 P. 166, 87 
Mont 226, 68 A.I 4 .R. 1612. 

N.T. —^People ex rel. Bryant v. Tarn- 
merman, 210 N.Y.S. 269, 218 App. 
Dlv. 414,-affirmed 160 N.B5. 497, 241 
. N.T. 406, 43 AL.R. 909—People v. 
American Socialist Soc., 195 N.T. 
S; 801, 202 App.Div. 640. 

“ People ex reL Bryant v. Sheriff 
of Brie County, 206 N.T.S. 633, 128 
Misc. 869. 

OkL—Gibbons v. Missouri,.K. & T. R. 

' Co., 286 P. 1040. 142 OkL 146. 

PfL—Commonwealth v. Benjamin, 10 
Palmist & Co. 775. 

Ti^—^Beaumont Petroleum Syndi¬ 


cate V. Broussard, Civ.App., 64 S. 
W.2d 993, appeal dismissed Plain- 
view Bldg. & Loan Ass^n v. Rob¬ 
bins, 73 S,W.2d 92, 123 Tex. 408, 
answer conformed to Guardian 
Trust Co. V. Turner, Civ.App., 73 
S.W.2d 1047. 

Va—Cavalier Vending Corp. v. 
State Bd. of Pharmacy, 79 S.R2d 
63j5, 195 Va 626, appeal dismissed 
74 S.Ct 871. 847 U.S, 996, 98 L 
Ed. 1127. 

Wash.—Shea v. Olson, 63 P.2d 616, 
186 Wash. 143, 111 A.L.R. 998. opin¬ 
ion adhered to 59 P.2d 1183, 186 
Wash. 700. Ill A.L.R. 1011—City 
of Tacoma v. Fox, 290 P. 1010, 
168 Wash. 326. 

Wis.—^Hotel and Restaurant Em¬ 
ployees* International Alliance, Lo¬ 
cal No, 122 V, Wisconsin Employ¬ 
ment Relations Board, 294 N.W. 
632, 236 Wis. 329, rehearing denied 
296 N.W. 634. 236 Wia 329, affirmed 
62 S.Ct 706, 315 U.S. 487, 86 L. 
Ed. 946—City of Milwaukee v. 
Kaun, 235 N.W. 661, 204 Wia 103. 

12 C.J. p 918 note 21. j 

76- U.S.—Cantwell v. State of Con¬ 
necticut, Conn., 60 S.Ct 900, 810 
U.S. 296, 84 L.Bd. 1213, 128 AL.R. 
1362—Gitlow V. People of State of 
New York. N.Y., 46 S.Ct 625, 268 
U.S. 652, 69 L,Bd. 1138. 

77. Ill.—^Meyers v. Baker, 12 N.E. 79, 
120 Ill. 567, 60 Am.R 580. 

Mass.—Commonwealth v. Bearse, 132 
Mass. 642, 42 AmR. 450. 

R.L—State v. Read, 12 R.I. 186. 

76. Mass.—Commonwealth v. Mor- 
risey, 32 N.E 664, 157 Mass. 471. 

76. Ky.—^Robertson v. Common¬ 
wealth, 40 S.W. 920, 101 Ky. 286, 
19 Ky.L. 442. 

79.60 Conn.—State v. Nelson, 11 A 
2d 856, 126 Conn. 412. 

aoi U.S.— Cbaevas Olixis SeoTULdnm 
olted la Holliday v. Governor of 
State of South Carolina, D.C.S.O., 
78 F.Supp. 918, 924, affirmed 69 S. 
Ct 66, 336 U.S. 803, 98 L.Bd. 360— 
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Tysco Oil Co. v. Railroad Commis¬ 
sion of Texas, D.C.Tex.. 12 F.Supp. 
202—Pughe V. Lyle, D.C.CaL, 10 F. 
Supp. 245—Alli^c© Trust Co. v. 
Hall, D.C.Idaho, 6 F.Supp, 285. 

Society of the Sisters of the 
Holy Names of Jesus and Mary v. 
Pierce, D.C.Or., 296 F. 928, affirmed 
Pierce v. Society of the Sisters of 
the Holy Names of Jesus and 
Mary, 46 S.Ct 671. 268 U.S. 610, 69 
L.Ed. 1070, 39 AL.R. 468—U. S. 
V. Cohen, D.C.Mo., 268 F. 420. 

Ala.—^Perry v. Southern Express Co., 
81 So. 619, 202 Ala. 663. 

State V. Campbell, 107 So. 788, 21 
Ala.App. 803—Jones v. State, 86 So. 
839, 17 Ala.App. 444. 

Cal.—Graham v. Kingwell, 24 P,2d 
488, 218 Cal. 668—Ex parte Weis- 
berg, 12 P.2d 446, 216 Cat 624. 

Ex parte Maki, 138 P.2d 64, 56 
CaJ.App.2d 636—^In re Landowitz, 
71 P.2d 834, 22 Cal.App.2d 733— 
Ex parte Kazas, 70 P.2d 962, 22 Gal. 
App.2d 161—^People v. St John, 288 
P. 53, 108 CaLApp. 779—Gregory 
V. Hecke, 238 P. 787, 73 CaLApp. 
268. 

Conn.—^Ingham v. Brooks, 111 A 209, 
95 Conn. 317. 

Fla.—^Pasternack v. Bennett 190 So. 
66, 188 Fla. 663—^Eccles v. Stone, 
188 So. 628, 134 Fla. 113. 

Ga.—Blackman Health Resort v. City 
of Atlanta, 107 S.E. 525, 151 Ga. 
507, 17 AL.R. 616—Mack y. West¬ 
brook, 98 S.E. 339, 148 Ga. 690. 
IlL—^People ex rel. Elliott v. Juer- 
gens, 96 N.E.2d 602, 407 IlL 891— 
Joseph Triner Corporation v. Mc- 
NeU, 2 N.E.2d 929, 368 Ill. 669, 
104 AL.R. 1436, affirmed McNeil v. 
Joseph Triner Corporation, 67 S.Ct 
139, 299 U.S. 183, 81 L.Ed. 109, 106 
AL.R 1476—Fenske Bros. v. Up¬ 
holsterers' International Union of 
North America, Local No. 18, 193 
N.B. 112, 368 IlL 289, 97 AL.R. 
1318, certiorari denied 65 S.Ct 646, 
296 U.S. 734, 79 L.Bd. 1682—People 
V. Monroe, 182 N.E. 489, 349 IlL 
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public morals,and, accordingly, it is within the 
police power of the state to provide for the for¬ 
feiture, or even the destruction, of illegal instru¬ 
mentalities used in the perpetration of an offense 
in violation of criminal statutes.*^ 

§ 187. -Prevention of Fraud 

Enactment of statutes having for their object the 


prevention of fraud and deceit Is within the police pow¬ 
er of the state; and such power may be exercised to 
protect the Isinorant and rash, as well as the Intelligent 
and prudent, from being Imposed on. 

Enactment of statutes having for their object the 
prevention of fraud, deceit, cheating, and imposi¬ 
tion is within the police power of the state.Such 
power may be exercised to protect not only the 


270, SS A.L..H. SOS—Schiller Piano 
Co. V. Illinois Northern Utilities 
Ce., 123 N.S. €81. 2S8 IlL 580. 

Perrine v. Charles T. Bisch & 
Son. 106 N.S.2d 543. 840 ULApp. 
321. 

Ky.—Whitney v- Newbold, 103 S.W. 
2d 406. 270 Ky. 20$—Gross v. Com¬ 
monwealth. 75 S.W.2d 558. 256 Ky. 
13—Fowler v. Obler, 7 S.W.2d 219. 
224 Ky. 742. 

Lia.—City of New Orleans v. Schick, 
120 So. 47. 167 La. €74—Corpus 
Juris cited in Town of Jonesville 
V. Boyd, 10€ So. 481, 482. 161 La. 
278. 

Hd.—^Lipsitz V. Parr, 164 A. 743. 164 
Md. 222—Mayor and Council of 
Pocomoke City v. Standard OH Co. 
of New Jersey. 159 A. 902. 162 Md. 
368—Corpus jnzls cited in Tighe 
V. Osborne. 133 A. 465. 150 Md. 452. 
46 AL.K. 80. 

Mass.—^Howes Bros. Co. v. Massa¬ 
chusetts Unemployment Compen¬ 
sation Commission. 5 N.Si.2d 720, 

296 Mass. 275, certiorari denied 57 
act 434, 800 U.a 657, 81 L.Ed. 867 
—General Outdoor Advertising Co. 

V. Department of Public Works, 193 
N.£l 799, 239 Masa 149. appeal dis¬ 
missed General Outdoor Advertis¬ 
ing Co. V. Callahan. 56 S.Ct. 495. 

297 U.S. 725, 80 L.EM. 1008. General 
Outdoor Advertising Co. v. Hoar, 
50 S.Ct 496, 29r U.S. 725. 80 L.Ed. 
1008. and Brink v. CallahaJi, 56 S. 
Ct 496. 297 U.S. 725. 80 L.Ed. 1008. 

Mich.—^People v. Immonen, 261 N.W. 
59, 271 Mich. 384—Bankers* Trust 
Co. of Detroit v. Russell, 249 N.W. 
27. 263 Mich. 677—Bankers* Trust 
Co. of Detroit v. Solovich, 246 N. 

W. 505, 261 Mich. 582, reheard 249 
N.W. 477—^Dquitahle Trust Co. v. 
Milton Realty Co., 246 N.W. 500. 
261 Mich. 671. reheard 249 N.W. 30, 
263 Mich. 673. . 

Minn.—Abeln v. City of Shakopee, 28 
N.W.2d 642, 224 Minn. 262. 

Miss.—Superior Oil Co. v. Poote, 69 
So.2d 85, 214 Miss. 857. 37 A.L.R.2d 
415, suggestion of error overruled 
59 So.2d 844. 214 Miss. 857. 

Mont—State v. Gateway Mortuaries, 
287 P. 156, 87 Mont 225, 68 A.L. 
R. 1512. 

Neb.—State v. Geest, 226 N.W. 709, 
118 Neb. 562. 

NJGL—Chung Mee Restaurant Co. v. 

Healy, 171 A. 263, 86 N.H. 483. 
N.T. —People v. County Transp. Co., 
103 N.B.2d 421, 803 N.Y. 391, ap¬ 


peal dismissed 72 S.Ct 1062, 343 U. 
S. 961, 96 L.Ed. 1359. 

Sabatini v. Andrews. 276 N.Y.S. 
502. 243 App.Div, 109. 

Coty, Inc., of New York v. Hearn 
Department Stores, 284 N.Y.S. 909. 
168 Mlsc. 616—^People v. Perretta, 
236 N.Y.S. 293, 134 Misc. 652, af¬ 
firmed 239 N.Y.S. 63, 228 App.Div. 
420, reversed on other grounds 171 
N.E. 72. 263 N.T. 306, 84 A.L.R. 636 
—People V. Byrne, 168 N.Y.S. 682, 
99 Misc. 1. 

Ohio.—Davis v. State. 169 NB. 676, 
26 Ohio App. 340, affirmed 160 N.B. 
473, 118 Ohio St 25. error dismiss¬ 
ed Davis V. State of Ohio. 48 S.Ct 
432, 27T U.S. 671, 72 L.Ed. 993. 

R. K. O. Pictures v. Hissong, 
Com.Pl., 128 NE.2d 441. 

Okl.—Gibbons v. Missouri. K.. & T. 

R. Co.. 285 P. 1040, 142 Okl. 146. 
Or.—Swift & Co. V. Peterson, 233 P. 

2d 216, 192 Or. 97—Covey Drive 
Yourself & Garage v. City of Port¬ 
land, 70 P.2d 666, 167 Or. 117. 
Tex.—^Lombardo v. City of l>allas, 78 

S. W.2d 475, 124 Tex. 1. 

Beaumont Petroleum Syndicate 

V. Broussard. Civ.App., 64 S.W.2d 
993, appeal dismissed Plain view 
Bldg. & Loan Ass*n v. Robbins. 73 
S.W.2d 92. 128 Tex. 408, answer 
conformed to Guardian Trust Co. 
V. Turner, CivA.pp., 73 S.W.2d 1047. 
Vt—Sowma v. Parker, 22 A.2d 618, 
112 Vt 241. 

Va.—Cavalier Vending Corp. v. State 
Bd. of Pharmacy, 79 S.E.2d 636, 
195 Va. 626, appeal diskniased 74 S. 
Ct 871, 847 U.S. 995. 98 L.Ed. 1127 
—West Bros. Biick Co. v. City of 
Alexandria, 192 S.E. 881, 169 Va. 
271, appeal dismissed 58 S.Ct 869, 
302 U.S. 668, 82 L.Ed. 508. rehear¬ 
ing denied 68 S.Ct 480, 802 U.S. 
781, 82 L,.Ed. 603—Strawberry Hill 
Land Corporation v. Starbuck, 97 
S.B. 362, 124 Va. 71. 

Wash.—Shea v. Olson. 53 P.2d 615, 

185 Wash. 143, 111 A.L.R. 998, 
opinion adhered to 59 P.2d 1183, 

186 Wash. 700, 111 A.L.R. 1011— 
State V. Harlowe, 24 P,2d 601, 174 
Wash. 227 —City of Tacoma v. Fox, 
290 P. 1010, 158 Wash. 826—Par¬ 
rott & Co. V. Benson, 194 P. 986, 
114 Wash. 117. 

W.Va.—HInebaugh v. James, 192 S. 
E. 177, 112 A.L,R. 69—Mill Creek 
Coal & Coke Co. v. Public Service 
Commission, lOO S.E. 667, 84 W. 
Va. 662* 7 A.L,R. 108. ’ 
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Wyo.—State v. W. S. Buck Mercan¬ 
tile Co., 264 P. 1023, 88 Wyo. 47, 67 
A.L.R. 676. 

12 C.J. p 918 note 28. 

Police power of state to prohibit and 
punish act as crime see Criminal 
Law $ 13. 

Power of munIcipaHty under police 
power to light its streets and oth¬ 
er public places see Municipal Cor¬ 
porations 5 1052. 

Prohibition of employment of female 
employees In saloons ais within po¬ 
lice power see Intoxicating Liquors 
$ 39. 

Regulation of: 

Dance halls and other places of 
public amusement under police 
power see Theaters amd Shows 
5 8 . 

Hotels, restaurants, and boarding 
and lodging houses as within po¬ 
lice power see Innkeepers 5 4. 
Regulations excluding women and 
children from saloons see Intoxi¬ 
cating Liquors S 39. 

Use of oontiaceptlves 
Conn.—State v. Nelson, 11 A.2d 856, 
126 Conn. 412. 

Xhhereiit power 

The state has the inherent power 
to legislate on any subject affecting 
the moral's of its citizens. 

Ky.—Commonwealth v. Wella 244 S. 

W. 676, 196 Ky. 262. 

80-5 Miss.—^Paxamoiint-Richards The¬ 
atres V. City of Hattiesburg, 49 So. 
2d 674, 210 Miss. 271. 

Nev.—^Park v. State, 178 P. 389, 42 
Nev. 886, 8 A,L.R. 76. 

81. Kan.—State v. Peterson, 198 P. 
342, 107 Kan. 641. 

N.J.—Katz V. Eldredge, 118 A. 242, 96 
N.J.Law 882, reversed on other 
grounds 117 A. 841, 97 N.J.Law 
123, 93 NJ.Law 126. 

8Si U.S.—Schick v. City of New Or¬ 
leans, C.C.A.La., .49 F.2d 870, cer¬ 
tiorari denied 62 S.Ct 34, 284 U. 
S. 666, 76 L.Bd. 566. 

Ala.—Ccnpos TvuOm cited tn Bush v. 
Greer, 177 So. 841, 842—State v. 
Kartus, 162 So. 533,' 230 Ala. 862, 
101 A.LR. 1336, answers conform¬ 
ed to 162 So. 538, 26 AlaJ^PP. 446, 
certiorari denied 162 So. 541, 280 
Ala. 357. 

Ariz.—State v. Double Seven Corp., 
219 P.2d 776, 70 Arlz. 287, 19 A. 
L.R.2d 1002. 

CaL—Gospel AJOtny v. City of Los 
Angeles* 168 P.2d 704, 27 CaJ.2d 



16 C.J.S. 


coNsnrunoNAL law §§ 187-188 


intelligent and prudent, but also the ignorant and 
rash, from being imposed on ;82.6 and the state may 
seek to prevent innocent, as well as intentional, de- 
ception.*2-‘i® Accordingly, statutes may be enacted 
for the purpose of preventing fraud in the sale of 
commercial feeding stuffs^s and seeds.^^ It is also 
an exercise of the police power of the legislature to 
prevent fraud on the public by requiring that all 
silverware marked ''sterling” shall contain a fixed 
quantity or proportion of pure silver.86 a statute 
providing that all notes given for articles or rights 
sold by a peddler shall have written or printed 
across the face "peddler's note” is a reasonable 


police regulation to prevent fraud from those who 
may be evilly inclined and against whom no redress 
could be obtained by law.*® Other particular mat¬ 
ters controlled by the exercise of the police power 
for the prevention of fraud are discussed else¬ 
where in this work under appropriate titles. 

§ 188. — Business and Occupations in 
General 

Business and occupations are subject to regulation 
under the police power, but such regulation must not 
be unreasonable or arbitrary. 

Within extremely broad limits the state legisla- 


2 Z 2 -^Oorpoa Jtixis cited Ib Grecrory 
V. Hecke, 238 P. 787, 791. 

Colo.— Zelffler v. People. 124 P.2d 
593, 109 Colo. 262. 

p ^Bbermaji v. Massachusetts 

Bonding & Ins. C©.# Mun.App., 41 
A.2d 844. 

_^Adams v. Miami Beach Hotel 

Ass'n. 77 So.2d 466—Sta/te ex reL 
Bavis V. Hose, 122 So. 225, 97 P^a. 
710—^Levy v. Stone, 121 So. 6d6, 
97 Fla. 468. 

0a._Corpus dtirls olted Im Jackson v. 

Beavers, 118 S.iE]. 751, 768, 156 Ga 
71- 

HL—^Baim v. Fleck, 92 N.H.2d 770, 
466 Ill. 198—Carolene Products Co. 
V, McLaughlin, 5 ir.EI.2d 447, 365 
Ill. 62—^People ex rel. McLaughlin 
V. G. H. Cross Co., 198 N.E. 366, 361 
HI. 405, affirmed Hartford Accident 
& Indemnity Co. v. People of State 
of Illinois ex rel. McLaughlin, 56 

S.Ct 685, 298 U.S. 155, 80 L.Ed. 
1099. 

Ind.—^Department of Financial Insti¬ 
tutions V. Holt, 108 N.B.2d 629. 
231 Ind. 298—Oorpas Juris Seonit. 
dnm dted in Department of Finan¬ 
cial Institutions v. General Finance 
Corp., 86 N.E.2d 444, 448, 227 Ind. 
373, 10 A.L.H.2d 436. 

La.—City of Shreveport v. Cunnings 
ham, 182 So. 649, 190 La. 481. 
Masa—^Merlt Oil Co. v. Director of 
Division of Necessaries of Life, 66 
N.B.2d 529, 319 Mass. 301—Slome 

V. Godley, 23 N.B.2d 133, 304 Masa 
187. 

Mich.—^Levy v. City of Pontiac, 49 N. 

W. 2d 80, 331 Mich. 100. 

N.J.—^National City Bank of New 
York V. Del Sordo, 109 A.2d 631, 16 
N.J. 630—Stein v. Scarpa, 114 A. 
245, 96 N.J.Law 86. 

N.T.—^People ex rel. Friedman v. 
Framer. 189 N.T.S.2d 331, 285 Div. 
1125—^People v. Franklin Nat. Bank 
of Franklin Square, 118 N.Y.S.2d 
210, 281 App.Div. 757. modified on 
other grounds 113 N.B.2d 796, 305 
N.Y. 463, reversed on other grounds 
Franklin Nat. Bank of Franklin 
Square v. People of N. T., 74 S.Ct. 
560, 347 U.S. 878, 98 L.Bd. 767, and 
affirmed in 2>art and reversed in 


part on other grounds, N.T., People 
V. Franklin Nat. Bank of Franklin 
Square, 120 N.B.2d 862, 807 N.Y. 678 
—People V. Federated Radio Corpo¬ 
ration. 214 N.Y.S. 670, 216 App.Div. 
250, affirmed 164 N.B. 655, 244 N. 

T. 33. 

People, on Complaint of Mar- 
quardt v. Addud. 28 N.Y.S.2d 511, 
176 Misc. 697, reversed on other 
grounds 38 N.Y.S.2d 873—^People v. 
Perretta. 236 N.Y.S. 298, 184 Misc. 
652, affirmed 239 N.Y.S. 63. 228 
App.Div. 420, reversed on other 
grounds 171 N.B. 72, 253 N.Y. 805, 
84 A.L.R 686. 

N.C.—State v. Harris, 6 S.B.2d 854, 
216 N.C. 746, 128 A.L.R. 668. 

N.D.—State v. Cromwell, 9 N.W.2d 
914, 72 N.D. 566—Cofman v. Oust- 
erhous, 168 N.W. 826, 40 N.D. 890, 
18 AL.R 219. 

Ohio.—^American Cancer Soc. v. City 
of Dayton, 114 N.B.2d 219, 160 Ohio 
St. 114. 

Jones V. Bontempo, 29 N.B.2d 
428, 65 Ohio App. 103, affirmed 82 
N,E.2d 17. 137 Ohio St. 634—Rob¬ 
erts V. State, 188 N.B. 763, 46 Ohio 
App. 364, error dismissed 186 N.B. 
420, 126 Ohio St 267. 

Or.—Swift & Co. V. Peterson, 283 P. 
2d 216, 192 Or. 97—Coxpus Juris 
Secundum cited in State v. Fa]> 
rell, 166 P.2d 812, 813, 178 Or. 863, 
rehearing denied 167 P.2d 698, 173 
Or. 353—^Donohue v. Rosenthal, 34 
P.2d 316, 147 Or. 408—Semler v. 
Oregon State Board of Dental Bx- 
aminers, 34 P.2d 311, 148 Or. 60, af¬ 
firmed Semler v. Oregon State 
Board of Dental Examiners, 65 S. 
Ct 670, 294 U.S. 608, 79 L.Bd. 1086. 

Pa.—<;jott Beverage Corp. v. Horst, 
Com.Pl., 67 Dauph.Co. 18, affirmed 
110 A.2d 406, 880 Pa 113—^Harris¬ 
burg Dairies v. Bisaman, Com.Pl., 
46 Dauph.Co. 122, exceptions dis¬ 
missed 47 Dauph.Co. 20, and affirm¬ 
ed 11 A.2d 875, 338 Pa 58. 

R.I.—State V. Guyette, 102 A.2d 446. 

Tenn.—^McCanless v. State ex rel. 
Hamm, 181 S.W.2d 154, 181 Tenn. 
808, 153 A.L.R. 832. 

•X^ex.—Corpus Juris Seoujtidnm quoted 
in Bx parte Thomas, 174 S.W.2d 
958, 962, 141 Tex. 591, reversed on 
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Other grounds 65 S.Ct 815, 823 U. 
S. 516, 89 L.Bd. 480, rehearing de¬ 
nied 65 S.Ct 557, 828 U.S. 819, 89 
L.Bd. 650. 

Va—Goe v. Gifford, 191 S.B. 783, 168 
Va 497. 

Wash.—Campbell v. State, 122 P.2d 
458, 12 Wash.2d 469. 

Wis.—State v. Levitan, 210 N.W. Ill, 
190 Wis. 646. 48 AL.R. 434—State 

V. Emery, 189 N.W. 664, 178 Wis. 
147. 

Wyo.—Corpus Juris oited in State v. 

W. S. Buck Mercantile Co., 264 P. 
1023, 1026, 38 Wyo. 47. 67 A.L.R. 
675. 

12 C.J. p 920 notes 44, 45, 46, 48, 50. 
88.5 N.Y.—^People v, Franklin Nat. 
Bank of Franklin Square, 118 N. 
Y.S.2d 210, 281 App.Div. 767, modi¬ 
fied on other grounds 113 N.B.2d 
796, 306 N.T. 463, reversed on other 
grounds Franklin Nat Bank of 
Franklin Square v. People of New 
York., 74 S.Ct 660, 347 U.S. 873. 98 
L.Bd. 767, affirmed in part and 
reversed in part on other grounds 
People V. Franklin Nat Bank of 
Franklin Square, 129 N.B.2d 852, 
807 N.Y. 678. 

88.10 N.Y.—^People v. Franklin Nat. 
Bank of Franklin Square, 118 N.Y. 
S.2d 210, 281 App.Div. 767, modified 
on other grounds 113 N.EI2d 796, 
805 N.T. 463, reversed on other 
grounds Franklin Nat Bauk of 
Franklin Square v. People of New 
York, 74 S.Ct 660, 347 U.S. 873, 98 
L.Bd. 767, afiSUrmed in part and 
reversed in part on other grounds 
People V. Franklin Nat. Bank of 
Franklin Square, 120 N.B.2d 862, 
307 N.Y. 678. 

83. U.S.—Standard Stock Food Co. 
V. Wright Iowa, 82 S.Ct 784, 225 

U.S, 640, 56 L.Ed. 1197—Savage v. 
Jones, Ind., 82 S.Ct 715, 225 U.S. 
501, 56 L.Bd. 1182. 

84. N.C.—State V. Moore, 10 S.E. 
143, 104 N.a 714, 17 Am.S.R. 696. 

88. N.Y.—^People t, Webster, IT 
Misa 410, 11 N.Y.Cr. 340. 

88. Ky,—^Rumbley v. ISall, 54 S.W. 

4, 107 Ky. 349, 21 Ky.L. 107L 
12 C.J. p 920 note 55. 
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tures may control practices in the business-labor 
field, as long as specific constitutional prohibitions 
are not violated, and as long as conflicts with valid 
and controlling federal laws are avoided, ^6.50 and 
the states have power to legfislate against what are 
found to be injurious practices in their internal com¬ 
mercial and business affairs.s®-®5 Accordingly, al¬ 


though as explained infra § 212, the right to labor 
and the right to enjoy the rewards thereof are nat¬ 
ural rights protected by the various constitutions, 
the right of engaging in a lawful business or oc¬ 
cupation is subject to regulation under the police 
power, and it is no objection to the exercise of 
such power that a profitable business incidentally 


86.60 U.S.—^Day-Brlte Lrl^htins: v. 
State of Missouri. Mo., 72 S.Ct. 405, 
342 ir.S. 421, 96 L.Bd. 469, rehearing: 
denied 72 S.Ct. 674, 343 U.S. 921, 
96 KEd. 1334. 

86.65 U.S.—Lincoln Federal Labor 
Union No. 19129, A. F. of L.. v. 
Northwestern Iron & Metal Co., 
Neb. & N.C.. 69 S.Ct. 261, 260, 836 U. 
S. 625, 538, 98 L.Ed. 212, 222, 6 A.L. 
R.2d 473—Nebbia v. People of State 
of New York. N.Y,, 64 S.Ct. 606, 
291 U.S. 602, 78 L.Bd. 940, 89 A.L. 
H. 1469. 

87. U.S.—^Nebbia v. People of State 
of New York, N.Y., 54 S.Ct 605, 291 

U. S. 502, 78 L.Ed. 940, 89 A.L.R. 
1469. 

Poig V. People of Puerto Rico, C. 
CA-Puerto Rico, 147 F.2d 87—^Ba¬ 
ker V. Daly, D.aOr., 16 F.2d 881— 
Fox Film Corporation v. Trumbull, 
D.aConn., 7 F.2d 716. 

Walton v. City of Atlanta, D.C. 
Ga., 89 F.Supp. 309, modified on 
other grounds, CA., 180 P.2d 143, 
set aside 181 F.2d 693, certiorari 
denied 71 S.Ct 66. 340 U.S. 823, 95 
L.Ed. 604—^Premier-Pabst Sales Co. 

V. State Board of Equalization, D. 
CCaL, 18 F.Supp. 90. 

Al€L—Alllnder v. City of Homewood, 
49 So.2d 108, 254 Ala. 625, 22 A.L.R. 
2d 763—-Weill v. State ex reL Gail- 
lard, 34 So.2d 132, 260 Ala. 328— 
State V. Polakow's Realty Experts, 
10 So.2d 461, 243 Ala. 441, certiorari 
denied 63 S.Ct 1155, 319 U.S. 760, 
87 L.Ed. 1705, and Strumpf v. 
State of Alabama, 63 S.Ct 1156, 
819 U.S. 750, 87 L.Ed. 1706—Board 
of Cosmetological Examiners of 
Jefferson County v. Gibbons, 198 
So. 116, 238 Ala. 612. 

Ariz.—Culinary Workers and Bai> 
tenders Local Union No. 631, A. F. 
of L. V. Busy Bee Cafe, 115 P.2d 
246, 57 Ariz. 614—^Francis v. Allen, 
96 P.2d 277. 64 Ariz. 877, 126 A.LJEI. 
190. 

Ark.—^Melton v. Carter, 164 S.W.2d 
463, 204 Ark. 595. 

CaL—re Porterfield, 168 P.2d 706, 
28 Cal.2d 91, 167 A.L.R. 375—Mc¬ 
Kay Jewelers v. Bowron, 122 P.2d 
548, 19 Cal.2d 595, 139 A.L.R. 1188. 

Castleman v. Scudder, 185 P.2d 
35, 81 CaXApp.2d 737—Ex parte 
Jones, 133 P.2d 418, 66 Cal,App.2d 
658—Ex parte Makl, 138 P.2d 64, 
56 Cal»App.2d 636—-Whitcomb v. 
Emerson, 115 P.2d 892, 46 Cal.App. 
2d 263—^Bx parte Carlson, 262 P. 
792, 87 CaLApp. 684." 


Colo.—^Battaglia v. Moore, 261 P.2d 
1017, 128 Colo. 326—^Eachus v. Peo¬ 
ple. 238 P.2d 885, 124 Colo. 454, ap¬ 
peal dismissed 72 S.Ct. 562, 342 U. 
S. 938, 96 L.Ed. 698—Berman v. 
City and County of Denver, 209 P. 
2d 764, 120 Colo. 218. 

Conn.—State v. Vachon, 101 A.2d 609, 
140 Conn. 478. 

Del.—State v. Danberg, 6 A.2d 696, 1 
Terry 136. 

Fla.—State ex reL Hosack v, Yocum, 
186 So. 448, 136 Fla. 246, 121 A.L.R. 
270. 

Ga.—Abel v. State, 13 S.B.2d 607, 64 
Ga.App. 448. 

Idaho.— Corpus Jttrls Secundum cited 
in Berry v. Summers, 283 P.2d 1093, 
1096—^Rowe v. City of Pocatello, 
218 P.2d 695, 70 Idaho 343. 

Ill. — Figura V. Cummins, 122 N.E.2d 
162, 4 I11.2d 44—Yisserlng Mercan¬ 
tile Co. V. Annunzio, 115 N.B.2d 
306, 1 Ill.2d 108, appeal dismissed 
74 S.Ct 680, 847 U.S. 949, 98 L. 
Ed. 1096—^Klein v. Department of 
Registration and Education, 106 N. 
E.2d 768, 412 Ill. 76, certiorari de¬ 
nied 73 S.Ct. 93, 344 U.S. 866, 97 
L.Ed. 664—Welsberg v. Taylor, 100 
N.B.2d 748, 409 IlL 884—Du Page 
County V. Henderson, 83 NJB1.2d 
720, 402 IlL 179—People ex rel. 
Barrett v. Thillens, 79 N.R2d 609, 
400 IlL 224—Scully v. Hallihan, 6 
N.E.2d 176, 366 IlL 185—Jochum v. 
Thompson Ross & Co., 178 N.B. 64, 
845 IlL 587. 

Ind.—Kirtley v. State, 84 N.E.2d 712, 
227 Ind. 176. 

Iowa.—State, for Use and Benefit of 
Sioux City, v, Harrington, 296-N. 
W. 221, 229 Iowa 1092. 

Ky,—City of Louisville v. Kuhn, 146 
S.W.2d 861, 284 Ky. 684—^Reynolds 

V. Walz, 128 S.W,2d 734, 278 Ky. 
809. 

Mich.—^Thayer v. Michigan Dept, of 
Agr., 85 N.W.2d 860, 823 Mich. 403 
—Carolene Products Co. v. Thom¬ 
son, 267 N.W. 608, 276 Mich, 172. 
Minn.—George Benz Sons v. Ericson, 
Ina. 84 N.W.2d 725, 227 Minn. 1— 
Paron v. City of Shakopee, 32 N, 

W. 2d 608, 226 Minn. 222, 2 A.L.R. 
2d 1227—Abeln v. City of Shako¬ 
pee, 28 N.W,2d 642, 224 Minn. 262. 

Miss.—Clark v. State, 152 So. 820, 
169 Miss. 369. 

Mo,—State, on Inf. of Taylor, v. Cur¬ 
rency Services, 218 S.W.2d 600, 368 
Mo. 983. 

Mont.—State ex reL Freeman v. Ab¬ 
stracters Board of Examiners, 45 
P.2d 668, 99 Mont. 664. 
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Neb.—City of Scottsbluff v. Winters 
Creek Canal Co., 58 N.W.2d 643, 
155 Neb. 728. 

N.Y.—^Brous V. Smith, 106 N.B.2d 503 
804 N.Y. 164. 

Cowan V. City of Buffalo, 288 N. 
Y.S. 289, 247 App.Div. 691. 

In re MacNamara, 218 N.Y.S. 57, 
128 Misc. 84, afilrmed 218 N.Y.s! 
811, 218 App.Div. 822. 

Good Humor Corporation v. City 
of New York, 83 N.y.S.2d 906, af¬ 
firmed 36 N.Y.S.2d 86, 264 App.Div. 
620, affirmed 49 N.E.2d 168, 290 N. 
Y. 812. 

N.D.—State v. Cromwell, 9 N.W.2d 
914, 72 N.D. 666. 

Ohio.—^Pierstorff v. Board of Bm- 
balmers and Funeral Directors, 41 
N.E.2d 889, 68 Ohio App. 453, ap¬ 
peal dismissed 37 N.B.2d 646, 138 
Ohio St 626. 

Or.—Christian v. La Forge, 242 P. 

2d 797, 194 Or. 460. 

Pa.—Commonwealth v, Zasloff, 8 A. 
2d 801, 137 Pa.Super. 96, affirmed 13 
A.2d 67, 838 Pa. 467, 128 A.L.R. 
1120. 

Commonwealth v. Latterman, 
Quar.Sess., 62 York Leg.J. 29. 

R. I.—State V. Guyette, 102 A.2d 446 
—In re Opinion to ’the Governor, 
63 A.2d 724, 76 R.L 64. 

S. D.—^Norwood V. Parenteau, 68 N.W. 
2d 807. 

Tenn.—Solof v. City of Chattanooga, 
174 S.W.2d 471, 180 Tenn. 296, re¬ 
hearing denied 176 S.W.2d 816, 180 
Tenn. 296—State v. Greeson, 124 
S.W.2d 253, 174 Tenn. 178. 

Tex.—^Paragon Oil Syndicate v. 
Rhoades Drilling Co., 277 S.W. 1036, 
116 Tex. 149. 

Wald V. City of Fort Worth, Civ. 
App., 258 S.W. 1114. 

Wash.—Simny Brook Farms v. Om- 
dahl, 269 P.2d 888, 42 Wash.2d 788. 
Imposition of licenses and license 
taxes see infra $ 201* 

Cost of ttitlgatiou of evil 

. (1) Wl^in reasonable limits, the 
legislature In mitigation of a public 
eyil may place the cost on those in 
connection with whose business the 
evil arises. 

Idaho.—^Foster's Ina v. Boise City, 
118 P.2d 721, 63 Idaho 201. 

Mass.—Commonwealth v. Town of 
Hudson, 52 N.E.2d 666, 316 Mass. 
335—^Horrigan v. Mayor of Pitts¬ 
field, Mass., 11 N.E:2d 685, 298 
Mass. 492—^Howes Bros. Co. v. Mas¬ 
sachusetts Unemployment Compen¬ 
sation Commission, 5 N.E.2d 720, 
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is impaired or destroyed,88 or that pecuniary losses 

are sustained.88-5 

The right to labor and the r^ht to enjoy the re¬ 
wards thereof, however, may not be unreasonably 
interfered with by legislation ;89 and the power to 
regulate a business or occupation does not neces- 
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sarily include the power to exclude persons from 
engaging in it.s®*5 It is therefore beyond the police 
power to prohibit persons from engaging in the com¬ 
mon business occupations or emplo 3 nnents that are 
innocent and lawful in themselves, and that do not 
require the exercise of any special skill and as 


296 Mass. 276, certiorari denied 67 
S.Ct 434» 300 XJ.S. 667, 81 L».E!d. 867. 
K.J.—-Singer Sewing Mach. Co. v. 
New Jersey Unemployment Com¬ 
pensation Commission, 27 A.2d 889, 
128 N.J.Iiaw 611, affirmed 81 A.2d 
818, 130 N.J.Law 173. 

(2) Fees imposed to defray the 
expenses of the exercise of the police 
power are not objectionable. 

Tenn.— Memphis Natural Gas Co. v. 
McCanless, 194 S.W.2d 476, 188 
Tenn. 686, appeal dismissed 67 S.Ct 
99, 829 U.a 670. 91 L-Ed. 691. 

(8) Where public and individual In¬ 
terests are blended in service im¬ 
posed by law, Imposition of costs on 
individuals or on state or apportion¬ 
ment between them is a matter of 
congressional or legislative discre¬ 
tion. 

0,8.—.Varney v. Warehime, C.C.A. 
Ohio, 147 F.2d 288, certiorari de¬ 
nied 66 S.Ct 1676. 326 U.S. 882, 
89 Ii.Ed. 1997, rehearing denied 66 
act 16, 826 U.S. 805, 90 L..Bd. 490. 

Police power must be basis of regiu* 
latioa 

Statutes regulating private busi¬ 
ness, to be sustained, must find rea¬ 
son for their existence, in that in¬ 
herent original sovereignty called 
police power of state. 

Me.—State v. Old Tavern Farm, 180 
A. 478, 188 Me. 468, 101 A.L,R. 810. 

Power to “regulate” means that 
manner of conducting business may 
he controlled, and in so doing the 
regulatory body may ordinarily con¬ 
sider character of those operating 
the business, place and hours of op¬ 
eration, type of building and sani¬ 
tary condition thereof, licenses, and 
any other reasonable regulation that 
is not prohibitory. 

Neb.—^Phelps, Inc. v. City of Hast¬ 
ings, 42 N.W.2d 800, 152 Neb. 661. 

Power of federal government 
The federal government has pow¬ 
er to regulate businesses through 
cooperation of legislature, executive 
and Judiciary. 

NT.—Morrison v. Gentler, 278 N.Y. 
S. 952, 162 Misc. 710. 

State engaging in business 
“Police power,” as applied to busi¬ 
ness activities, is the power to regu¬ 
late them, as distinguished from the 
power to engage in them. 

U.S.—State of Ohio v. Helvering, 64 
S.Ct. 726, 292 U.S. 860, 78 Ii.Ed. 
1807. 


Commonwealth of Pennsylvania 
ex rel. Schnader v. Fix, I>.C.Pa., 9 
F.Supp. 272. 

Control of earnings 
Government has the power in na¬ 
tional emergency to control earnings 
whether they are wages of workmen 
or earnings of business. 

U.S.—^Amerlcan-HawaJlan S. S. Co. 
V. U. S., D.C.N.T., 86 F.Supp. 816, 
affirmed, CGA., 191 F.2d 26. 
Beoords subject to inspeotlou 
The power to regulate or super¬ 
vise a business carries with it the 
power to require those engaging in 
that business to keep records sub¬ 
ject to inspection. 

U.S.—^U. S. V. Kempe, D.CIowa, 59 
F.Supp. 905. 

Permitting some while prohibiting 
others 

That a regulatory measure adopted 
In exercise of police power permits 
some to engage in a certain activi¬ 
ty and prohibits others from doing 
so does not of itself render the meas¬ 
ure violative of constitutional right 
to engage in business. 

Mich.—^People v. Pennock, 298 NW. 
769, 294 Mich. 678. 

88. Ark.—^Duck v. Arkansas Corpo¬ 
ration Commission, 158 S.W.2d 24, 
203 Ark. 488, appeal dismissed 62 S. 
Ct 946, 316 U.S. 641, 86 L.Bd. 1727. 
N.Y.—E. Fougera & Co. v. City of 
New York, 166 N.Y.S. 248, 178 App. 
Div. 824, affirmed 120 N.B. 642, 224 
N.Y. 269, 1 A,L.K. 1467, and Charles 
N. Crittenden Co, v. New York, 121 
N.B. 869, 224 N.Y. 607, and Plan- 
ten V. New York, 121 N.B. 886, 224 
N.Y. 608. 

S.C.—Corpus Juris Secundum cited in 
Arnold v. City of Spartanburg, 23 
S,B.2d 736, 741, 201 S.C. 523, fol¬ 
lowed in 28 S.E.2d 741, 201 S.a 689. 

88.5 U.S.—^L’Hote v. City of New 
Orleans, La., 20 S.Ct. 788, 117. U.S. 
687, 44 L.Ed. 899. 

Walton V. City of Atlanta, D.C. 
Ga., 89 F.Supp. 309, modified on 
other grounds, C.A., 180 F.2d 148, 
set aside 181 F.2d 698, certiorari 
denied 71 S.Ct. 66, 7Mt0 U.S. 828, 
95 L.Ed. 604. 

Cal.—^Knudsen Creamery Co. of Cal¬ 
ifornia V. Brock, 284 P.2d 26, 87 
CaL2d 486. 

HL—^Du Page County v. Henderson, 
83 N.B.2d 720, 402 IlL 179. 

Cost of doing business increased 
N.T.—^People V. Cunard White Star, 
21 N.B.2d 489, 280 N.T. 413. 
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89. Colo.—^Battaglia v. Moore, 261 
P.2d 1017, 128 Colo. 326. 

Conn.—State v. Miller. 12 A.2d 192, 
126 Conn. 378. 

Iowa.—State, for Use and Benefit of 
Sioux City, V. Harrington, 296 N.W. 
221, 229 Iowa 1092. 

Ky.—Ratlifi v. Hill, 168 S.W.2d 836, 
293 Ky. 86, 145 A.L.R. 754. 

N.H—State Y. Paine, 9 A.2d 668, 98 
N.H. 847. 

Wyo.—Corpus Juris cited iu State v. 
City of Sheridan, 170 P. 1, 8, 25 
Wyo. 347. 

12 CJ. p 921 note 69. 

Policy of law should be to encour¬ 
age thrift and Industry among citi¬ 
zens and not to close the door of op¬ 
portunity to work in any calling un¬ 
less regulation imposing limitation Is 
reasonably necessary in promotion of 
public health, safety, or general wel¬ 
fare. 

Colo.—^Battaglia' v. Moore, 261 P.2d 
1017, 128 Colo. 326. 

89.5 N.C.—State v. Harris, 6 S.B.2d 
854, 216 N.a 746, 128 A.L.E. 668. 
N.D.—State v. Cromwell, 9 N.W.2d 
914, 72 N.D. 565. 

90. U.S.—^Lee Optical of Oklahoma v. 
Williamson, D.CXOkl., 120 F.Supp. 
128. 

Ark,—Cap F. Bourland Ice Co. v. 
Franklin Utilities Co., 22 S.W.2d 
993, 180 Ark. 770, 68 A.L.R. 1018. 
Fla.—State ex rel. Vars v. Knott, 184 
So. 762, 135 Fla. 206, followed in 
State ex rel. Hardware Mut. Cas¬ 
ualty Co. V. Knott, 185 So. 927, 136 
Flau 662, vacated on other grounds 
State of Florida ex reL Hardware 
Mut. Casualty Co. v. Knott, 60 S.Ct, 
72. 308 U.S. 507, 84 L.Ed. 434, ap¬ 
peal dismissed State of Florida ex 
rel. Vars v. Knott, 60 S.Ct 72, 808 
U.S. 606, ,84 L.Ed. 483—State ex 
reL Davis v. Hose, 122 So. 225, 97 
Fla. 710. 

Ga.—Berry v. City of La Grange, 
8 S.E.2d 146, 62 Ga.App. 74. 

Idaho.—Corpus Juris Secuudiim cited 
iu Berry v. Summers, 283 P.2d 1093, 
1096. 

IlL—^Figura v. Cummins, 122 N.E.2d 
162, 4 Ill.2d 44—People ex rel. Bar¬ 
rett V. Thillens, 79 N.B.2d 609, 406 
IlL 224—Doe v. Jones, 168 N.E. 
703, 827 IlL 887, 66 A.L.R. 303— 
Lowenthal v. City of Chicago, 144 
N.E. 829, 313 HI. 190. 

Mass.—^In re Opinion of the Justices, 
79 N.E.2d 883, 822 Mass. 765: 
Mich.—^Thayer v. Michigan Dept of 
Agr., 86 N.W.2d 360. 823 Mich. 403* 
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to such occupations the scope of the police power | mote the public health, safety, and welfare.*! A 
is confined to the enactment of regulations to pro- | state may not, under the guise of protecting the 


Minn.—Kanne v. Sefferstrom Plstno 
Mfff. Co.. 187 N.W. 170, 118 Minn. 
483. 41 L.R.A-.N.S., 1041. 

Mo.—Ditzell V. Shoecraft, 274 S.W. 

880. 219 Mo.App. 436. 

Mont.—State v. Gleason, 277 P.2d 630. 
N.J.—^Messina v. Mayor and Council 
of Borouffh of Lodi, 87 A.2d 729, 
18 N.J.Super. 503. 

New Jersey Good Humor v. 
Board of Comers of Borough of 
Bradley Beach, 11 A.2d 113, 124 N. 
J.Law 162. 

N.Y.—Good Humor Corp. t. City of 
New York, 36 N.Y.S.2d 86. 264 App. 
Dlv. 620. affirmed 49 N.R2d 163, 
290 N.Y. 312. 

N.C.—State v. Harris, 6 S.E.2d 864, 
216 N.a 746, 128 A.L.R. 658. 

Pa,—^Valley Bys. v. City of Harris¬ 
burg. 124 A 644, 280 Pa. 385, 

Tex.—Corpus Juris cited in Henry v. 
State, 260 S.W. 190, 192, 97 Tex.Cr. 
67—Ex parte Adolf. 216 S.W. 222. 
86 Tex.Cr. 13. 

Wash.—^Manos v. City of Seattle, 24 
P.2d 91, 173 Wash. 662. 

Wis.—Corpus Juris aaoted in Stato 
▼. Withrow, 280 N.W. 364, 866, 228 
Wls. 404, 116 AL.B. 1310. 

Wyo.—Weaver v. Public Service 
Commission of Wyoming, 278 P. 
542, 40 Wyo. 462. 

12 ax p 921 note 60. 

Prolilbltio]i. power not implied 

The power to ^'regulate** a business 
does not necessarily imply the power 
to prohibit or suppress such busi¬ 
ness, but it does include authority to 
confine the business to certain hours 
of the day, to certain localities or 
buildings, and to prescribe rules for 
its prosecution within those hours, 
localities, and buildings. 

Wash.—State ex reL Thombury v. 
Gregory, 70 P.2d 788, 191 Wash. 70. 

Bxtsiness practices which have no 
detrimental effect on public health, 
peace, morals, safety and welf^e 
may not be regulated. 

Mich.—^Levy v. City of Pontiac, 49 
N.W.2d 80, 331 Mich. 100. 

91. U.S.—Great Atlantic & Pacific 
Tea Co. v. Grosjean, La., 67 S.Ct. 
772, 801 U.S. 412, 81 L.Ed. 1198, 112 
AL.B. 298, rehearing denied 68 S. 
Ct. 3. 302 U.S. 772. 82 L.Ed. 599. 
Ariz.—Francis v. Allen, 96 P.2d 277, 
64 Arit. 877, 126 AL.B. 190. 
Ark.-r.Noble v. Bavis, 161 S.W.2d 189, 
204 Ark. 156. 

CaL—Wholesale Tobacco Dealers Bu¬ 
reau of Southern California v. Na¬ 
tional Candy & Tobacco Co., 82 P. 
2d 3, 11 CaL2d 634, 118 AL.H. 486 
—^In re Monrovia Evening Post, 248 
P. 1017, 199 CaL 263. 

People V. St. John, 288 P. 63, 
108 CaLApp. 779—^Mattel v. Hecke, 
279 P. 470> 99 CaLApp. 747—>Ex 


parte Blanc, 262 P. 1068, 81 CaL 
App. 105. 

Conn.—^Ansell v. Brooks, 106 A 2d 152, 
141 Conn. 288, appeal dismissed 76 
S.CL 126. 348 U.S. 880, 99 L.Ed. 

- —State V. Porter, 110 A 69, 

94 Conn. 639. 

Fla,—^Robinson v. Florida Dry Clean¬ 
ing & Laundry Board, 194 So. 269, 
141 Fia. 899—State ex rel. Vars v. 
Knott, 184 So. 752, 136 Fla. 206, 
followed in State ex rel. Hardware 
MuL Casualty Co. v. Knott, 186 
So. 927, 186 Fla. 662, vacated on 
other grounds State of Florida ex 
rel. Hardware Mut. Casualty Co. v. 
Knott, 60 S.Ct. 72, 308 U.S. 607, 84 
L.Ed. 434, appeal dismissed State 
of Florida ex rel. Vars v. iCnott, 60 
S.Ct 72. 308 U.S. 606, 84 L.Bd. 433 
—Miami Laundry Co. v. Florida 
Dry Cleaning & Laundry Board, 183 
So. 769, 134 Fla. 1, 119 AL.R. 966 
—State ex reL Reynolds v. City of 
St, Petersburg, 183 So. 304, 133 
Fla. 766, 118 AL.R. 667. 

Qa,—^Richardson v. Coker, 8 S.E.2d 
636. 188 Ga. 170, followed in Rich¬ 
ardson T. Boozer, 3 S.E.2d 641, 133 
Ga. 177. 

Awtry & Lowndes Co. v. City of 
Atlanta, 50 S.E.2d 868, 78 Ga.App. 
890, reversed on other grounds City 
of Atlanta v. Awtry & Lowndes Co., 
53 S.E.2d 358, 205 Ga. 296, con¬ 
formed to Awtry & Lowndes Co. 
V. City of Atlanta, 64 S.B.2d 277, 
79 Ga.App. 487. 

Idaho.—Corpus Juris Secundum dted 
in Berry v. Summei^, 283 P.2d 1093, 
1096—State v. Armstrong, 225 P. 
491, 38 Idaho 493, 83 AL.R. 835. 

nL—^Pigura v. Cummins, 122 N.B.2d 
162, 4 IlL2d 44—^People v. Jerry, 
36 N.B.2d 737, 377 IlL 498—Bang- 
hart V. Walsh, 171 N.B. 164, 339 
IlL 132—Davis v. Keystone Steel 
& Wire Co., 148 N.B. 47, 817 IlL 
278—^Lowenthal v. City of Chicago, 
144 N.E. 829, 818 Dl. 190—Stewart 

V. Brady, 188 N.B. 310, 300 IlL 426 
—People V. Griffith, 117 N.B. 196, 
280 IlL 18. 

Iowa.—State, for Use and Benefit of 
Sioux City, V. Harrington, 296 N. 

W. 221. 229 Iowa 1092, 

Ky.—City of Louisville v. Kuhn, 146 
S.W.2d 861, 284 Ky. 684—Hoblitzel 
V. Jenkins, 263 S.W. 764, 204 Ky. 
122 . 

Md.—Wright V. Baltimore & O. R. Co.. 
125 A 881, 146 Md. 66, 87 AL.R. 
864. 

Mass.—^In re Opinion of the Justices, 
79 N.E.2d 883, 822 Mass. 755. 

Mo.—City of St. Louis v. Evralff, 
256 S.W. 489, 301 Mo. 231. 

Ditzell v. Shoecraft, 274 S.W. 
880, 219 Mo.App. 486. 

N.J.—^Lane Distributors v. Tilton^ 81 

[ A2d 786, 7 N.X 849. 
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N.Y.—^People ex reL Durham Realty 
Corporation v. La Petra, 180 N.E. 
601, 230 N.Y. 429. 16 AL.R 152— 
People ex reL Brixton Operating 
Corporation v. La Petra, 180 N.E. 
601, 230 N.Y. 429, 16 AL.R. 162, er¬ 
ror dismissed 42 S.Ct. 47, 267 U.& 
665, 66 L.Ed. 424. 

Good Humor Corp. v. City of New 
York, 36 N.Y.S,2d 85, 264 App.Div. 
620, affirmed 49 N.E.2d 153, 290 N. 
Y. 312—Alexander v. Enright, 206 
N.Y.S. 786, 211 App.r>iv. 146. 

Friedman v. Valentine, 30 N.Y.S. 
2d 891, 177 Misc. 437, affirmed 42 
N.Y.S.2d 693, 266 App.Div. 661— 
People V. Wood, 272 N.Y.S. 258, 
151 Misc. 66. 

N.a—state V. Btarrls, 6 S.E.2d 854, 
216 N.C. 746, 128 AL.R 658. 

N.D.—^Neer v. State Live Stock Sani¬ 
tary Board, 168 N.W. 601, 40 ND. 
340. 

Pa.—^Harris v. State Board of Opto- 
metrical Examiners of Department 
of Public Instruction of the Com¬ 
monwealth, 135 A 237, 287 Pa. 531 
—^Valley Rys. v. City of Harris¬ 
burg, 124 A 644, 280 Pa. 385. 
Tenn.—^Petty v. Phcenix Cotton Oil 
Co., 264 S.W. 363, 160 Tenn. 292. 
Tex.—^FalfurrUus Creamery Co. v. 
City of Laredo, Civ.App., 276 aW. 
2d 851, followed in Metzger Dairy 
of San Antonio v. City of Laredo, 
276 S.W.2d 356, error refused no 
reversible error. 

Henry v. State, 260 aW. 190, 97 
Tex.Cr. 67—Juhan v. State, 216 a 
W, 873, 86 Tex.Cr. 63. 

Wis.—Corpus Juris quoted in State 
V. Withrow, 280 N.W. 864, 366, 116 
AL.R. 1310. 

Wyo.—Weaver v. Public Service Com¬ 
mission of Wyoming, 278 P. 642, 
40 Wyo. 462. 

12 ax p 921 note 61, 

XaoideiLtal features 

(1) When it becomes established 
that a business is subject to legisla¬ 
tive regulation, because affected 
with a public interest and devoted to 
a public use, incidental and accessory 
features, reasonable in scope and 
fair in aim, fall under the same rule. 
Mass.—^In re Opinion of the Justices, 

148 N.E. 808, 247 Mass. 589. 

(2) If state under its police power 
can prohibit whole business from be¬ 
ing carried on, it can prohibit and 
control any of IncidMits of such busi¬ 
ness. 

U.S.—^Premier-Pabst Sales Co. v. 
State Board of Eauallzatlon, D.a 
CaL, 13 F.Supp. 90. 

(8) State cannot prohibit or regu¬ 
late acts incident to legitimate busi¬ 
ness, unless trespassing on others* 
rights or injurious to people's znor^ 
als, health, eta 
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public, arbitrarily interfere with or prohibit private | businesses or lawful occupations,^^ and any regula- 


Tex.—Bruhl v. State, 18 S.W.2d 93, 
111 Tex.Cr. 238. 

( 4 ) As legrlslature may prohibit a 
general practice until prescribed con¬ 
ditions are complied with, it may at¬ 
tach same conditions to single trans¬ 
action, of a kind not likely to occur 
otherwise than as instance of gen¬ 
eral practice. „ , , 

ir.C.— Hespess v. Rex Spinning Co., 
133 S.B. 391, 191 N.C. 809. 

Ck>xreotloii of evil or abuse 
The power to regulate any indus¬ 
try may be exercised only to correct 
some evil or abuse found by the Leg¬ 
islature to exist. 

Or._Savage v. Martin, 91 P.2d 278, 

161 Or. 660. 

Bight curtailed still remains un¬ 
less clearly destroyed by statute, and 
such destruction can be accomplished 
only where it is necessary to attain 
the desired end. 

Ark.—State ex reL Attorney General 
V. Gus Blass Co., 106 S.W.2d 853, 
193 Ark. 1159. 

3*0 prevent ftaud 

(1) Occupations which because of 
their nature or of the manner in 
which they are carried on afford to 
the unscrupulous peculiar opportuni¬ 
ties for defrauding the public may be 
regulated according to the necessities 
of the case. 

Conn.—State v. Porter, 110 A. 69, 94 
Conn. 639. 

(2) A business may be the sub¬ 
ject of governmental regulation if 
it may become a medium of fraud, 
even though the business may be 
honestly conducted. 

N.T.—^People v. Arlen Service Sta¬ 
tions, 81 N.B.2d 184, 284 N.T, 340, 
followed in People v. Bluestein, 31 
N.E.2d 924, 284 N.T. 800. 

Boord V. Wallander, 89 N.T.S. 2d 
796, 195 Mlsc. 567, modified on oth¬ 
er grounds Boord v. O’Brien, 98 N, 
y.s.2d 1. 277 App.Div. 253. affirm¬ 
ed 100 N.E.2d 177, 302 N.T. 890. 

92. IT.S.—Jay Bums Baking Co. v. 
Bryan, Neb., 44 S.Ct 412, 264 TJ.S. 
504, 68 L.Bd. 813, 82 A.L.R. 661. 

Town of Green River v. Puller 
Brush Co., C.C.A.Wyo., 65 P.2d 112, 
88 A.L.R. 177--Baker v. Daly, D.G 
Or., 16 P.2d 881. . 

Breard v. City of Alexandria, D. 
C.La., 69 P.Supp. 722--Chester C 
Fosgate Co. v. Ellrkland, D.C.Pla., 
19 P.Supp. 152. 

Noble V. Douglas, D.C.Wash., 274 
F. 672, reversed on other grounds 
Douglas V. Noble, 43 S.Ct. 303, 261 
TJ.S. 166. 67 L.Bd. 690. 

Ark.—^TJnlon Carbide & Carbon Corp. 
V. White River Distributors, 276 
S.W. 2 d 466—^Balesh v. City of Hot 
Springs, 293 S.W. 14, 173 Ark. 661. 
Cal.—State Bd. of Dry Cleaners v. 
Thrift-D-Lux Cleaners, 264 P.2d 
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29, 40 Cal.2d 436—^In re Monrovia 
Evening Post, 248 P. 1017, 199 Cal. 
263—Frost v. City of Los Angeles, 
183 P. 342, 181 CaL 22, 6 A.L.R. 468. 

American Paint Co. v. McCune, 
156 P.2d 128, 67 Cal.App.2d 683— 
Ex parte Jones, 133 P.2d 418, 66 
Cal.App.2d 668 —Whitcomb v. Em¬ 
erson, 115 P.2d 892, 46 Cal.App.2d 
263—Wiggins v. Pacific Indemnity 
Co., 25 P.2d 898, 134 CaLApp. 328 
—^Ex parte Blanc, 262 P. 1063, 81 
CaLApp. 105. 

Conn.—State v. Miller, 12 A.2d 192, 
126 Conn. 373—State v. Cullum, 147 
A. 804, 110 Conn. 291—State v. Por¬ 
ter, 110 A. 69, 94 Conn. 639. 

Del.—State v. Tabasso Homes, 28 Au 
2d 248, 3 Terry 110—State v. Dan- 
berg, 6 AL.2d 696, 1 Terry 136. 

Pla.—^Hill V. State ex rel. Watson, 19 
So.2d 867, 166 Pla. 246, reversed on 
other grounds 66 S.Ct. 1373, 326 
U.S. 638, 89 L.Ed. 1782, rehearing 
denied 66 S.Ct. 11, 826 TJ.S. 804, 
90 L.Ed. 489—^Inglis v. Rymer, 162 
So. 4. 113 Pla. 732. 

IlL—^Pigura v. Cummins, 122 N.E.2d 
162, 4 I11.2d 44—People v. Brown, 
96 N.E.2d 888 , 407 III. 665—People 
ex reL Barrett v. Thillens, 79 N.E. 
2d 609, 400 Ill. 224—City of Chica¬ 
go v. R. & X. Restaurant, 16 N.E. 
2d 726, 869 Ill. 66 —Scully v. Halli- 
han, 6 N.E.2d 176, 366 IlL 185— 
People V. Walsh, 178 N.E. 343, 846 
Ill. 62—^People v. Carolene Products 
Co., 177 N.E. 698, 346 Ill. 166—Fra¬ 
zer V. Shelton, 160 N.E. 696, 820 Ill. 
263, 43 A.L.R. 1086—^Barnard & 
Miller v. City of Chicago, 147 N.B. 
384, 316 Ill. 619, 38 A.L.R. 1633. 

Ind.—Department of Financial Insti¬ 
tutions V. Holt, 108 N.B.2d 629, 231 
Ind. 298—^Department of Insurance 
v. Schoonover, 72 N.E.2d 747, 226 
Ind. 187—^Weisenberger v. State, 
175 N.E. 238, 202 Ind. 424. 

Iowa.—State ex rel. Mitchell v. 
Thompson’s School of Beauty Cul¬ 
ture, 286 N.W.2d 133, 226 Iowa 566. 

Ky.—^Illinois Cent. R. Co. v. Com¬ 
monwealth, 204 S.W.2d 973, 306 Ky. 
632, certiorari denied 68 S.Ct. 1511, 
334 U.S. 843, 92 L.Ed. 1767—City 
of Louisville v. Kuhn, 145 S.W.2d 
861, 284 Ky. 684—^Beacon Liquors v. 
Martin, 131 S.W.2d 446, 279 Ky. 468 
—^Lawton v. Stewart Dry Goods 
Co.. 247 S.W. 14. 197 Ky. 394, 26 
A.L.R. 686 . 

La.—Schwegmann Bros. v. Louisiana 
Board of Alcoholic Beverage Con¬ 
trol. 43 So.2d 248, 216 La. 148, 14 
A.L.R.2d 680. 

Md.—^Maryland Coal & Realty Co. v. 
Bureau of Mines of State, 69 A. 2d 
471, 193 Md. 627—Spann v. Gaither, 
186 A. 41, 162 Md. 1, 69 A.L.R. 620. 

Mass.—Sperry & Hutchinson Co. v. 
McBride, 30 N.E.2d 269, 807 Mass. 
408, 181 A.L.R. 1254—In re Opinion 
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of the Justices, 143 N.B. 808, 247 
hlass. 68 9. 

Mont.—State v. Gleason, 277 P.2d 
630—State v. Gateway Mortuaries, 
287 P. 166, 87 Mont 226. 68 A.L.R. 
1612. 

Neb.—Jewel Tea Co. v. City of Ge¬ 
neva. 291 N.W. 664, 137 Neb. 768. 
N.J.—^Reingold v. Harper, 78 A2d 64, 
6 N.J. 182—^Lakewood Exp. Serv¬ 
ice V. Board of Public Utility 
Com’rs. 61 A.2d 780, 1 N.J. 46, 7 
AL.R.2d 1269. 

Messina v. Mayor and Council of 
Borough of Lodi, 87 A.2d 729, 18 
N.J.Super. 603—^New Jersey Used 
Car Trade Ass’n v. Magee, 61 A. 2d 
761. 1 N.J.Super. 871. 

New Jersey Good Humor v. 
Board of Com’rs of Borough of 
Bradley Beach, 11 A.2d 113, 124 
N.J.Law 162—Regal Oil Co. v. 
State, 10 A.2d 496. 123 N.J.Law 466 
—Watchung Lake v. Mobus, 196 A. 
223, 119 N.J.Law 272. 

Veix V. Seneca Building & Loan 
Ass’n of Newark, 13 A.2d 796, 18 
N.J.Misc. 275, 280, reversed on oth¬ 
er grounds 19 A.2d 219, 126 N.J.Law 
314, 133 A.L.R. 1486. 

N.T.—^People v. City Prison, 39 N.E. 
686, 144 N.T. 629, 27 L.R.A. 718. 

Cowan V. City of Buffalo, 288 N. 
T.S. 239, 247 App.Div. 691. 

Oorpns Juris Secundum cited in 
Defiance Milk Products Co. v. Du 
Mond, 183 N.T.S.2d 216, 219, 205 
Misc, 813, affirmed 136 N.T.S.2d 
619, 286 App.Div. 337—Schrager v. 
City of Albany, 99 N.T.S.2d 697, 
197 Misc. 903—^New Tork Dugan 
Bros. v. City of New Tork, 7 N.T. 
S.2d 162, 169 Misc. 209—Rueffer v. 
Department of Agriculture and 
Markets, 299 N.T.S. 606, 164 Misc. 
803. 

People, on Complaint of Jones, 
V. Mestichelli, 18 NT.S.2d 406. 

Ohio.—^Myers v. City of Defiance, 36 
N.E.2d 162, 67 Ohio App. 169. 

Precker v. City of Zanesville, 
Com.Pl., 72 N.E.2d 477—^Moreson v. 
City of Akron, 6 Ohio Supp. 180. 

Markley v. State, 31 Ohio Cir.Ct. 
225. 

Okl.—state ex rel. Whetsel V. Wood, 
248 P.2d 612, 207 Okl. 193, 34 A.L.R. 
2d 1321—City of Guthrie v. Pike & 
Long. 243 P.2d 697, 206 Okl. 307— 
Oklahoma Natural Ga^ Co. v. Choc¬ 
taw Gas Co., 236 P.2d 970, 206 Okl. 
266—State v. Riedell, 233 P. 684, 
109 Okl. 86, 42 A.L.R. 765. 

Or.—Christian v. La Forge, 242 P.2d 
797, 194 Or. 460. 

Pa.—Gambone v. Commonwecdth, 101 
A2d 634, 876 Pa. 647—Western Pa. 
Restaurant Ass’n v. City of Pitts¬ 
burgh, 77 A.2d 616, 366 Pa. 874— 
Hertz Drlvurself Stations v. Sig- 
gins, 68 A.2d 464, 358 Pa. 26, 7 A. 
L.R.2d 438—Commonwealth v. Zas- 
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tion must be reasonable in its nature and directed to cem for the maintenance of the particular business 
the prevention of the evils, and adapted to the ac- is not enough to justify regulatory legislation and 
complishment of the avowed purposes.®^ Public con- supervision; the public must have ah interest in the 


loff, 13 A.2d 67, 338 Pa. 457, 128 
A.L.R. 1120—F. R Nugent Funeral 
Home V. Beamish, 178 A. 177, 316 
Pa. 345. 

Loblaw, Inc. v. City of Erie, 89 
Pa.Dist & Co. 449, 37 Erfe Co. 130 
—^Davis V. American Meter Co., 85 
Pa.Dist & Co. 602, 36 Erie Co. 109. 

lioblaw, Inc. v. City of Brie, Com. 
PL, 37 Erie Co. 130. 

R.I.—Haigh v. State Board of Hair¬ 
dressing, 72 A2d 674, 76 R.I. 612. 
Tenn.—Campbell v. McIntyre, 62 S. 

W.2d 162, 165 Tenn. 47. 

Tex.—^Talbott v. State, Cr., 76 S.W. 
2d 1116 —"Ex parte Martin, 74 S.W. 
2d 1017, 127 Tex.Cr. 26. 

Va.—^Bowman v. Virginia State En¬ 
tomologist, 106 S.B. 141, 128 Va. 
351, 12 AL.R. 1121—Toung v. Com¬ 
monwealth, 45 S.B. 327, 101 Va. 853. 
Wash.—^Brown y. City of Seattle, 272 
P. 617, 150 Wash. 203, modified on 
other grounds 278 P. 1072, 160 
Wash. 203—City of Seattle v. Ford, 
267 P. 243, 144 Wash. 107. 

Wis.—Coipiu JtLTls quoted iu State 
V. Withrow, 280 N.W. 364, 228 Wis. 
404, 116 A.LI.R. 1310. 

12 C.J. p 922 note 62. 

Kegulation or prohibition of occupa¬ 
tions and businesses as denial of 
due process see infra §§ 668-693. 

Dedaratlou of peril not conclusive 

(1) Mere declaration by legislature 
that business or occupation Imperils 
health, morals, safety, or welfare of 
public is not conclusive, but re^la- 
tory legislation must have a real re¬ 
lation thereto, and public peril must 
inhere in nature of occupation itself 
and not merely in frailties to be ex¬ 
pected in some persons who may fol¬ 
low It 

3Ey.—Rbblitzel v. Jenkins, 263 S.W. 
764, 204 Ky. 122. 

(2) Effect of legislative declaration 
generally see infra 9 195. 

Proper exercise of pewer necessary 
The privilege to practice a profes¬ 
sion, although not a property right 
is valuable and may only be revoked 
by the proper exercise* of the police 
power. 

Idaho.—rCraft v. Balderston, 78 P.2d 
122, 58 Idaho 650. ' 

Pxtihlbltion unaiithorized where reg¬ 
ulation sufficient 

The law does not tolerate the pro¬ 
hibition of something which may be 
regulated in such a way as to over¬ 
come any evils which may be inciden¬ 
tally connected with it. 
jCal—Ex parte Mares, 171 P.2d 762, 75 
.. Cal.App.2d 798.> 

bversupply of property or services 
for side does not of Itse^ constitute 
occasion to avoid it by public regula¬ 


tion and control of private enterprise 

and endeavor. 

N.H.—State v. Moore, 13 A.2d 143, 91 
N.H 16. 

Private business not convertible into 
public business by legislative fiat 

N.C.—Palmer v. Smith, 61 S.R2d 8, 
229 N.C. 612. 

93. Cal.—State Board of Dry Clean¬ 
ers V. Thrift-D-Lux Cleaners, 264 
P.2d 29, 40 Cal.2d 436. 

Ex parte Maki, 133 P.2d 64, 56 
CaLApp.2d 635. 

Conn.—State v. Porter, 110 A. 69, 
94 Conn. 639. 

Fla.—^Hill V. State ex reL Watson, 19 
So.2d 867, 166 Fla. 246, reversed 
on other grounds 66 S.Ct. 1378, 
825 U.S. 638, 89 KEd. 1782, re¬ 
hearing denied 66 S.Ct. 11, 826 U.S. 
804, 90 L.Ed. 489—State ex rel. 
Vars V. Knott, 184 So. 762, 135 Fla. 
206, followed in State ex rel. Hard¬ 
ware Mut Casualty Co. v. Knott, 
185 So. 927, 136 Fla. 552, vacated 
on other grounds State of Florida 
ex reL Hardware Mut. Casualty 
Co. V. Knott. 60 S.Ct 72. 808 U.S. 
507, 84 L.Ed. 434, appeal dismissed 
State of Florida ex rel. Vars v. 
Knott, 60 S.Ct 72, 808 U.S. 606, 84 
L.Ed. 488. 

Ga—^De Berry v. City of Da Grange, 
8 S.E.2d 146, 62 GaApp. 74. 

m. —^Pigura V. Cummins, 122 N.E.2d 
162,. 4 IlL2d 44^Klein v. Depart¬ 
ment of Eegistfation and Educa¬ 
tion, 105 N.E.2d 768, 412 Ill. 76, 
certiorari denied 73 S.Ct 93, 344 
U.S. 855, 97 L.Bd. 664—People v. 
Brown, 96 N.B.2d 888, 407 IlL 665 
—^Du Page County v. Henderson, 83 
N.B.2d 720, 402 Ill. 179—Scully v. 
Hallihan, 6 N.E.2d 176, 366 Ill. 185. 

Iowa—State, for Use and Benefit of 
Sioux City, v. Harrington, 296 N.W. 
221, 229 Iowa 1092. 

Ky.—Shelton v. McCarroll, 214 S.W.2d 
396, 308 Ky. 288—RaUlff v. Hill, 
168 S.W.2d 336, 293 Ky. 36, 145 A.L. 
R. 754—^Beacon Liquors v. Martin, 
131 S.W,2d 446, 279 Ky. 468—Good- 
paster V. Kenton & Campbell Benev. 
Burial Ass’n, 129 S.W.2d 1033, 279 
Eiy. 92—Great Atlantic .& Pacific 
Tea Co. v. Kentucky Tax Commis¬ 
sion, 128 S.W.2d 681, 278 Ky. 867. 

Mass.—^In re Opinion of the Justices, 
79 N.B.2d 883, 322 Mass. 766— 
Sperry & ■ Hutchinson Co. v. Mc¬ 
Bride, 80 N.R2d 269i 307 Mass. 408, 
181 A.L 1 .R. 1264—^In re Opinion of 
the Justices, 143 N.E. 808, 247 
Mass. 589. 

Minn.—State V. Finley, 64 N.W,2d 769. 

N.J.—^New Jersey Used Car Trade 
Ass'n V. Magee, 61 A.2d 761, 1 N.J. 
Super. 371. 


Brandon v. Board of Com’rs of 
Town of Montclair, 11 A2d 304, 124 
N.J.Law 135, affirmed 15 A2d 598, 
125 N.J.Law 867. 

N.T.—^Brous V. Smith, 106 N.R2d 503, 
804 N.T. 164. 

Olan Mills v.. City of Niagara 
Falls, 136 N.Y.S.2d 668, 206 Mlsc. 
1105—Schrager v. City of Albany, 
99 N.Y.S.2d 697, 197 Misc. 903. 

People, on Complaint of Jones, v. 
Mestlchelll, 18 N.Y.S.2d 406. 

N.C.—State v. Harris, 6 S.B.2d 854, 
216 N.C. 746, 128 AL.R. 658. 

N.D.—^Northern Pac. Ry. Co. v. War¬ 
ner, 46 N.W.2d 196, 77 N.D. 721— 
State V. Cromwell, 9 N.W. 2d 914, 
72 N.D. 665. 

Ohio.—^Moreson v. City of Akron, 6 
Ohio Supp. 180. 

OkL—^Jack Lincoln Shops v. State 
Dry Cleaners' Board, 135 P.2d 332, 
192 Okl. 251, appeal dismissed 63 
S.Ct 1448, 320 U.S. 208, 87 L.Ed. 
1847—Oklahoma City v. Johnson, 82 
P.2d 1067, 188 Okl. 430. 

Or.—Christian v. La Forge, 242 P.2d 
797, 194 Or. 460. 

S.D.—^ity of Rapid City v. Schmitt, 
71 N.W.2d 297—City of Sioux Falls 
V. Kadinger, 60 N.W.2d 797, 74 S. 
D. 217. 

Tenn.—State v. Greeson, 124 S.W.2d 
263, 174 Tenn. 178. 

Tex.—Corpus Juris Secundum cited in 
Roedenbeck v. Gregory, Civ.App., 
169 S.W.2d 780, 782, reversed on 
other grounds 174 S.W.2d 685, 141 
Tex. 543. 

Void only if unreasonable 

(1) Statute regulating occupations 
will not be held void unless so un¬ 
reasonable, oppressive, extravagant, 
and arbitrary as to needlessly invade 
rights. 

Mich.—^Thayer v. Michigan Dept, of 
Agr., 35 N.W.2d 860, 323 Mich. 403 
—^Kelley v. Boyne, 214 N.W. 316, 
239 Mich. 204, 63 A.L.R. 278. 

(2) A law, necessary for the wel¬ 
fare of society, which incidentally 
tends to limit certain trades or pro¬ 
fessions, is not void as unreasonable. 
Puerto Rico.—^People v. Garcia, 22 

Puerto Rico 769. . 

m determining reasonableness of 
Regulation prescribed by cosmetology 
act court must keep in mind sanctity 
of masseuse's right to engage in any 
lawful employment, a right which 
cannot .be abroga^d or imperiled by 
reasons of public economy or of con¬ 
venience. 

CaL—Whitcomb v. Emerson, 115 P. 
2d 892, 46 CaLApp.2d 263. 

SegulatlonB held not unreasonable 

Idaho.—^Rowe v. City of Pocatello, 
218 P.2d 696, 70 Idaho 348. 
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use calling for public regulation to serve that inter- 
est.93.6 

Where the pursuit concerns, in a direct manner, 
the public health and welfare, and is of such a char¬ 
acter as to require a special course of study or 
training, or experience, to qualify one to pursue 
such occupation with safety to the public interests, 
it is within the competency of the legislature to 
enact reasonable regulations to protect the public 
against the evils which may result from incapacity 


CONSTITUTIONAL LAW § 188 

and ignorance;®^ and even tor limit the pursuit of 
such occupations to persons who have been found 
to possess a prescribed degree of knowledge or 
skill.^5 A state may, in the exercise of police pow¬ 
er, prohibit any business dangerous to the public 
safety.^® The power of the state to regulate oc¬ 
cupations and business is not based exclusively on 
its authority to prevent and abate nuisances.®*^ A 
business or occupation is not exempt from regulation 
by the mere fact that it is lawful,®® or that its exer- 


93 ^ IT.X —'Lajie Distributors v. Til¬ 
ton, 81 A.2d 786, 7 N.J. 349. 

94 , Ala.—State v. Polakow's Realty 
Experts, 10 So.2d 461, 243 Ala. 441, 
certiorari denied Polakow’s Realty 
Experts v. State of Alabama, 63 S. 
a. 1166, 319 U.S. 760, 87 L.Bd. 
1706 and Strumpf v. State of Ala¬ 
bama, 63 S.CL 1165, 319 U.S. 760. 
87 Li.Ed. 1705—State v. State Board 
of Medical Examiners, 95 So. 296, 
209 Ala. 9. 

Kendrick v. State, 120 So. 140, 23 
Ala.App. 6, reversed on other 
irrounds 120 So. 142, 218 Ala. 277, 
certiorari denied 120 So. 144, 218 
Ala. 279. 

CaL—^Ex parte Rust, 183 P. 648, 181 
CaJ. 73. 

Rosenblatt v. California State 
Board of Pharmacy, Dept, of Pro¬ 
fessional and Vocational Standards, 

. 168 P.2d 199, 69 Cal.App.2d 69— 
Whitcomb v. Emerson, 116 P.2d 892, 
46 Cal.App.2d 263—^Ex parte Carl¬ 
son. 262 P. 792, 87 CaLApp. 584. 

Conn.— OorpTU Jtiris cited in State v. 
Kievman, 166 A. 601, 604, 116 Conn. 
458. 

la—People V. Walsh, 178 NT.E. 343, 
346 la 62—People v. Witte, 146 N. 
E. 178, 316 HL 282, 37 A.L..R. 672. 

N.Y.—^Bowen v. City of Schenectady, 
240 N.Y.S. 784, 136 Misc. 307, af¬ 
firmed 246 N.Y.S. 913, 231 App.Dlv. 
779. 

N.a—State V. Warren, 189 S.B. 108, 
211 N.C. 75. 

Or.—Christian v. Jja Porge, 242 P.2d 
797, 194 Or, 460. 

Pa.—^Iben v. Borouffh of Monaca, 43 
A2d 426, 168 Pa.Super. 46. 

RL—Creditors* Service Corporation 
V. Cummings, 190 A. 2, 57 R.I. 291. 

Tex.—Corpus Juris Secundum cited in 
Gregory v. Roedenbeck, 174 S.W.2d 
585, 686, 141 Tex. 643. 

Trewltt V. City of Dallas, Civ. 
App., 242 S.W. 1073. 

Utah.—^Board of Medical Examiners 
of Utah V. Blair, 196 P. 221, 67 
Utah 616. 

Wash.—State v. Boren, 219 P.2d 666, 
36 Wash.2d 622, 20 AJLi.R.2d 798, 
appeal dismissed Boren v. State of 
Washington, 71 S.Ct. 198, 340 U.S. 
881, 96 KEd. 640—State v. Wehin- 
jer, 47 P.2d 36, 182 Wash. 360— 


State V. Hazzard, 247 P. 967, 139 
Wash. 487, 47 A.L..R. 638. 

12 C.J. p 922 note 63. 

Test of validity 

(1) The prohibition or test in a 
regulation, under the police power, 
of a lawful profession or occupation 
rendering service to the public, 
should be with reference to the ob¬ 
ject to be attained, and should not 
unduly interfere with private busi¬ 
ness or impose unusual or unneces¬ 
sary restrictions. 

Ala.—State v. State Board of Medical 
Examiners, 95 So. 295, 209 Ala. 9. 

(2) Whether particular statute en¬ 
acted under police power to regulate 
business, trade, or profession Is valid 
depends almost entirely on whether 
legislation is addressed to legitimate 
end. 

Fla.—State ex rel. Municipal Bond & 
Investment Co. v. Elnott, 164 So. 
143, 114 Pla. 120. 

N.Y.—^Friedman v. Valentine, SO N.Y. 
S.2d 891, 177 Misc. 437, affirmed 42 
N.Y.S.2d 693, 268 App.Div. 661. 
Xiearued professious are subject to 
higher ethical code and more rigid 
exercise of police power. 

Ill.—^lUein V. Department of Regis¬ 
tration and Education, 106 N.E.2d 
768, 412 Ill. 76, certiorari denied 73 
S.Ct 93, 344 U.S. 866, 97 KEd. 664. 

95. U.S.—Dent V. West Virginia, W. 
Va., 9 S.Ct. 231, 129 U.S. 114, 32 L. 
Ed. 623. 

Brents v. Stone, D.C.I1L, 60 P, 
Supp. 82. 

Ark,—Stroud v. Crow, 136 S.W.2d 
1026, 199 Ark. 814, appeal dismissed 
61 S.Ct 17, 811 U.S. 607, 86 DEd. 
386. 

Ky.—City of Louisville v. Kuhn, 146 
S.W.2d 851, 284 Ky. 684. 

Minn.—^Lee v. Delmont, 86 N.W.2d 
630,.228 Minn. 101. 

N.Y.-^People v. Griswold, 106 N,B. 

929, 213 N.Y. 92, L‘.R.A.1916D 638. 
N.C.—State v. Harris, 6 S.E.2d 864, 
216 N.C. 746, 128 A.L.R: 668. 

S.D.—City of Sioux Falls V. Kadln- 
ger, 60 N.W.2d 797, 74 S.D. 217. 

96. Ariz.—^Francis v. Allen, 96 P.2d 
277, 64 Ariz. 377, 126 A.L.R. 190. 

Ark.—State v. Hurlock, 49 S.W^2d 
611, 186 Ark. 807. 

Conn.—State v. Darazzo, 118 A. 81, 
97 Conn. 728. 
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N.Y.—Good Humor Corporation v. 
City of New York, 33 N.Y.S.2d 906, 
affirmed 36 N.Y.S.2d 86, 264 App. 
Div. 620, affirmed 49 N.E.2d 163, 
290 N.Y. 312. 

Wash.—Sunny Brook Farms v. Om- 
dahl, 269 P.2d 383, 42 Wash.2d 788. 

ProhibitLon for suppression of evils 

(1) If a vocation or business, or 
manner of exercising it Is Injurious 
to the rights of others, or is incon¬ 
sistent with the public welfare, it 
may be regulated or prohibited al¬ 
together by the state or its delegated 
authorities. - 

Ga—^De Berry v. City of La Grange, 
8 S.B.2d 146, 62 GaApp. 74. 

(2) If, looking at all, the circum¬ 
stances that attend^ or which may or¬ 
dinarily attend, the pursuit of a par¬ 
ticular calling, the state thinks that 
certain admitted evils cannot be suc¬ 
cessfully reached unless that calling 
be actually prohibited, the courts 
cannot interfere, unless, looking 
through mere forms and at the sub¬ 
stance of the matter, they can say 
that the statute, enacted professedly 
to protect the public morals. has no 
real or substantial relation to that 
object, but is a clear, unmistakable 
infrii^ement of rights secured by the 
fundamental law. 

CaJ.—Ex parte Mares, 171 P.2d 762, ,76 
CaJ.App.2d 798. 

97. U.S.—Munn v. lUlnoXs, HL, 94 
U.S. 1X3, 24 D.Ed. 77. 

Ark, —^Little Rock v. Reinman-Wol- 
fort Auto. Livery Co., 165 aW. 106, 
107 Ark. 174. 

1,2 C.J. p 922 note 66. 

98. CaJ.—^McBIay Jewelers v. Bow- 
ron, 122 P.2d 648, 19 CaL2d 696, 
139 A.L.R. 1188—Lewis v. Quinn, 19 
P.2d 236, 217 Cal. 410. 

Fla—State ex rel. Municipal Bond & 
Investment Co. v. Knott, 164 So. 
143, 114 Pla 120. 

Ky.—Ware v, Ammon, 278 S.W. 698, 
212 Ky. 162. 

N.Y.—^People v. Arlen Service Sta¬ 
tions, 31 N.!B.2d 184, 284 N.Y. 340. 
followed in People v. Bluestein, 31 
N.B.2d 924^ 284 N.Y. .800. 

Boord V. WaJlander, 89 N.Y.S.2d 
796, 196 Misc. 667, modified on other 
grounds Boord v. O’Brien, 98 N.Y. 
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CISC or conduct does not constitute a nuisance per 
se.9^ It is within the province of the police power 
to regulate all professions, trades, occupations, and 
business enterprises that are of a quasi public na¬ 


ture, or vested with a public interest, or that may, 
if exercised or conducted without restriction, prove 
injurious to the public health, safety, or morals, or 
to the general welfare,^ and it is not always es- 


S.2d 277 App.Div. 253, affirmed 
100 N.E.2d 177, 302 N.Y. 890. 

12 C.J. p 922 note 67. 

99. Cal.—^Bx parte Hadacheck, 132 P. 
584, 165 Cal. 416, L.R.A.1916B 1248. 

Ex parte Jones, 133 P.2d 418, 56 
Cal.App.2a 668. 

Conn.—^Levine v. Board of Adjust¬ 
ment of City of New Britain, 7 A. 
2d 222, 125 Conn. 478. 

12 C.J. p 922 note 68. 

1. U.S.—Great Atlantic & Pacific 
Tea Co. V. Grosjean, I<a., 57 S.Ct. 
772, 301 XJ.S. 412, 81 Ii.Ed. 1193, 
112 AL.R. 293, rehearing denied 
58 act. S, 302 U.S. 772, 82 L.Bd. 
699—^McCloskey r. Tobin, Tex.App., 
40 S.Ct. 306, 252 U.S. 107, 64 L..Ed. 
481. 

Polhemus v. American Medical 
Ass'n, C.CJLN.M., 145 F.2d 357— 
New York Title & Mortgage Co. 
V. Tarver, D.C.Tex., 61 P.2d 684, 
affirmed 52 S.Ct. 318, 285 U.S. 524, 
76 KEd. 922. 

Lee Optical of Oklahoma v. Wil¬ 
liamson, D.aOkL, 120 F.Supp. 128. 
Ariz.—^Francis v. Allen, 96 P.2d 277, 
54 Arlz. 377, 126 AL.R. 190. 

Ark.—^Duck v. Arkansas Corporation 
Commission, 168 S.W.2d 24, 203 
Ark. 488, appeal dismissed 62 S.Ct. 
946, 316 U.S. 641, 86 L.Ed. 1727— 
State V, Hurlock, 49 S.W.2d 611, 
186 Aik. 807. 

CaL—Motor Transit Co. v. Bailroad 
Commission of California, 209 P. 
586, 189 CaL 578—lUley v. Cham¬ 
bers, 185 P. 855, 181 CaL 589, 8 
AL.R. 418. 

People V. Sullivan, 141 P.2d 230, 
60 Cal.App.2d 539, followed in 141 
P.2d 235, 60 Cal.App.2d 846-^uste- 
sen’s Food Stores v. City of Tulare, 
111 P.2d 424, 48 CalA.pp.2d 616— 
In re Landowltz, 71 P.2d 334, 22 
CaLApp.2d 733—Ex parte Kazas, 70 
P.2d 962, 22 Cal.App.2d 161. 

Colo.—^In re Interrogatories of the 
Governor on Chapter 118, Sess. 
Laws 1936, 62 P.2d 663, 97 Colo. 
687. 

Conn.—Franklin Furniture Co. v. 
City of Bridgeport, 115 A 2d 435, 
142 Conn. 610. 

DeL—OoxpTis Jozis dted in Becker v. 
State. 186 A 92, 97, 7 W.W.Harr. 
454. 

Fla.—Miami Laundry Co. v. Florida 
Dry Cleaning & Laundry Board, 
183 So. 759—State ex reL Garrison 
V. Peeve, 189 So. 817, 104 Fla. 196, 
79 AL.R. 1119—State ex reL Davis 
V. Bose, 122 So. 225, 97 Fla 710. 
Ga—^Badger v. State, 114 S.E. 635, 
154 Ga 448. 

IlL—City of Metropolis v. Gibbons. 
166 N.a 116, 334 llL 431—City of 


Chicago V. OConnell, 116 N.E. 210, 
278 III. 591, 8 AL.R. 916. 

Ind.—Midwestern Petroleum Corpora¬ 
tion V. State Board of Tax Com’rs, 
187 N.E. 882, 206 Ind. 688. rehear¬ 
ing denied 191 N.E. 163. 206 Ind. 
688. 

Ky.—Maupin v. City of Louisville, 
144 S.W.2d 237, 284 Ky. 196—Great 
Atlantic & Pacific Tea Co. v. Ken¬ 
tucky Tax Commission. 128 S.W.2d 
681. 278 Ky. 367—Gross v. Common¬ 
wealth. 75 S.W.2d 668, 256 Ky. 19— 
Blue Coach Lines v. Lewis, 294 S. 
W. 1080, 220 Ky. 116—^Rawles v. 
Jenkins. 279 S.W. 360. 212 Ky. 287 
—^Reo Bus Lines Co. v. Southern 
Bus Line Co., 272 S.W. 18, 209 Ky. 
40. 

La—^Fernandez v. Alford, IS So.2d 
483, 203 La 111—City of New Or¬ 
leans v. Schick, 120 So. 47, 167 
La 674—^Louisiana State Board of 
Medical Examiners v. Cronk, 102 
So. 416, 167 La 321. 

Md.—Davis V. State, 37 A2d 880, 183 
Md. 385. 

Mass.—^Merit Oil Co. v. Director of 
Division of Necessaries of Life, 65 
N.E.2d 629, 319 Mass. 301. 

Mich.—^Metropolitan Funeral System 
Ass’n V. Forbes, 49 N.W.2d 131, 331 
Mich. 185—People v. Victor, 283 N. 
W. 666, 287 Mich. 606, 124 AL.R. 
316. 

Minn.—State v. Finley, 64 N.W.2d 
769. 

Miss.—Clark v. State. 162 So. 820, 
169 Miss. 369. 

Mo.—Kusnetzky v. Security Ins. Co., 
281 S.W. 47, 313 Mo. 143, 46 AL. 

R. 189—^Hughes v. Kansas City 
Motion Picture Machine Operators, 
Local No. 170, 221 S.W. 96, 282 Mo. 
804, certiorari denied Kansas City 
Motion Picture Machine Operators. 
Local No. 170 v. Hughes, 41 S.Ct 
7, 264 U.S. 632, 65 L.Ed. 448, er¬ 
ror dismissed 42 S.Ct. 184, 257 U. 

S. 621. 66 L.Ed. 401. 

Neb.—^P. F, Petersen Baking Co. v. 
Bryan, 247 N.W. 39, 124 Neb. 464, 
affirmed 54 S.Ct. 277, 290 U.S. 670, 
78 L.Ed. 606, 90 AL.R. 1286—Chi¬ 
cago, B. & Q. R. Co. V. Davis, 197 
N.W. 699, 111 Neb. 737. 

N.J.—Allen v. McGovern, 169 A 345, 
12 N.J.Misc. 12. 

N.Y.—^Packer Collegiate Institute v. 
University of State of New York, 
76 N.Y.S.2d 499, 273 App.Div. 203, 
reversed on other grounds 81 N.E. 
2d 80, 298 N.Y. 184—People v. 
American Socialist Soc., 196 N.Y. 
801, 202 App.Div. $40. 

Kelly-Sulllvan, Inc., y. Moss, 89 
N.Y.S.2d 797, 180 Misc. 8—Frled- 
mcm V. Valentine, 30 N.T.S.2d 891, 
177 Mlsa 437, affirmed 42 N.Y.S.2d 
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693, 266 App.Div. 661—Institute of 
the Metropolis v. University of 
State of New York, 289 N.Y.S. 660, 
159 Misc. 629, affirmed 291 N.Y.S. 
893, 249 App.Div. 33, affirmed 10 
N.E.2d 521, 274 N.Y. 604. 

Ohio.—^Myers v. City of Cincinnati, 
190 N.E. 569, 128 Ohio St. 235. 

Hoskins v. Gullatt Cleaning & 
Laundry Co., 32 Ohio N.P.,N.S., 33. 
Okl.—^Hud Oil & Refining Co. v. Okla¬ 
homa City, SO P.2d 169, 167 Okl. 
467—C. C. Julian Oil & Royalties 
Co. V. Oklahoma City, 29 P.2d 952, 
167 Okl. 384—Gant v. Oklahoma 
City, 6 P.2d 1066, 160 OkL 86, fol¬ 
lowed in 6 P.2d 1071, two cases, 
150 Okl. 92, appeal dismissed 62 
S.Ct. 203, 284 U.S. 694, 76 L,Bd. 
512—^Ex parte Sales, 233 P. 186, 
108 Okl. 29—^Ex parte Tindall, 229 
P. 126, 102 OkL 192. 

Or.—Swift & Co. V. Peterson, 233 F. 
2d 216, 192 Or. 97. 

Pa.—Western Pa. Restaurant Ass’n 
V. City of Pittsburgh, 77 A2d 616, 
866 Pa. 374. 

Loblaw, Inc. v. City of Erie, 89 
Pa.Dist. & Co. 449, 37 Erie Co. 130 
—^Philadelphia School of Beauty 
Culture V. Haas, 78 Pa.Dlst & Co. 
97, 60 Dauph.Co. 323. 

Scudder v. Smith, Com.PL, 46 
Dauph.Co. 209. 

R. L—State V. Conragan, 192 A 752, 
58 R.L 813—^Prata Undertaking Co. 

V. State Board of Embalming & 
Funeral Directing, 182 A 808, 55 

R. L 464, 104 AL.R. 389. 

S. D.—Norwood v. Parenteau, 63 N.W. 
2d 807—City of Sioux Falls v. Kad- 
inger, 60 N.W.2d 797, 74 S.D. 217. 

Tenn.—^McCanless v. State ex reL 
Hamm, 181 S.W.2d 154, 181 Texm. 
308, 163 AL.R. 832—^Bowen v. Han¬ 
nah, 71 S.W.2d 672, 167 Tenn. 451. 
Tex,—^Lowe v,- Texas Liquor Control 
Board. Clv.App., 265 S.W.2d 262— 
Commercial Standard Ins. Co. v. 
Board of Insurance Com’rs of Tex¬ 
as, Civ.App., 84 S.W.2d 343, error 
refused—^Fort Worth Gas Co. v. La¬ 
tex Oil & Gas Co., Clv.App.. 299 S. 

W. .705. 

Vo.—^Flax V. City of Richmond, 62 S. 
B.2d 260, 189 Va. 273—^Reaves 

Warehouse Corporation v. Com¬ 
monwealth. 126 S.B. 87, 141 Va. 
194, error dismissed 46 S.Ct. 481, 
271 U.S. 690, 70 L.Ed. 1164. 

Wash.—Sunny Brook Farms v. Om- 
dahl, 269 P.2d 383, 42 Wash.2d 788 
—Campbell v. State, 122 P.2d 458, 
12 Wash.2d 459. 

W.Va.—Clarksburg Light & Heat Co. 
V. Public Service Commission, 100 

S. B. 661, 84 W.Va. 688. 

12 C.J. p 922 note 69. 
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sential that a business be wholly affected with a 
public interest to be subject to regulation.i-6 

To the extent that property or business is devoted 


to I3ie public use or is affected with a public inter¬ 
est, it is subject to regulation under the police pow- 
er*2 Furthermore, right of private property does 


Otijeottonatile Inudnds* in resideatial 
area 

A municipal corporation may for¬ 
bid the conduct of an objectionable 
business in a residential section. 

parte Hadacheck, 182 P. 
684, 165 Cal. 416, L..R.A.1916B 1248. 

Public interest 

(1) The phrase **aifected with a 
public interest,” used In connection 
with power of legrlslature under the 
police power to regrulate a business 
or industry, cannot be griven an ex¬ 
act definition in view of the ever 
chan^ng conditions of the social and 
economic structure which reauire 
some degree of latitude for neces¬ 
sary judicial interpretation. 

N.M.—Arnold v. Board of Barber Ex¬ 
aminers, 109 P.2d 779, 46 N.M. 67. 

(2) The Quoted phrase means only 
that the Industry for adequate rea¬ 
son is subject to legislative control 
for the public good. 

U.S.—Publix Cleaners v. Florida Dry 
Cleaning and Laundry Board, D.C. 
Fla., 82 F.Supp. 31. 

N.J.—Lane Distributors v. Tilton, 81 
A2d 786, 7 N.J. 349. 

N.T.—^Nebbla v. People of State of 
New Torki N.Y., 54 S.Ct 606, 291 
U.S. 602, 78 L.Ed. 940, 89 A.L.R. 
1469. 

(3) It means that occupation or in- 
dustiy when in operation affects 
health, safety, and welfare of the 
people and that public is Interested to 
such an extent that reasonable laws 
can be enacted for regulation there¬ 
of. 

Fla.—^McHae v. Robbins, 9 So. 2d 284, 
161 Fla. 109. 

(4) The phrase is mere redundancy 
and in no sense qualifies the power 
of the legislature to regulate, ex¬ 
cept to say that the regulation be¬ 
gins when the legislature deems that 
the public good requires that it be 
done, and it is not material whether 
the business is public or private. 

Pla.—^Florida Diy Cleaning and Laun¬ 
dry Board v. Everglades Laundry, 
188 So. 380, 187 Pla. 290. 

(6) A business which is “affected 
with a public interest” such as to 
Justify its regulation in the exercise 
of the police power must affect the 
prosperity of a large part of the 
members of the body politic. 

CaL—In re Landowitz, 71 P.2d 834, 
22 Cal.App.2d 788—Ex parte Kazan, 
70 P.2d 962, 22 Cal.App.2d 161. 

(6) Property becomes clothed with 
a public interest when used in a 
manner to make it of public conse¬ 
quence, and when its use affects com¬ 
munity at large, and in such case 
ceases to be Juris privati only. 


Ga.—^Harrison v. Hartford Steam 
Boiler Inspection & Insurance Co., 
187 S.B. 648, 183 Ga. 1, reversed on 
other grounds Hartford Steam Boil¬ 
er Inspection & Ins. Co. v. Har¬ 
rison, 67 S.Ct. 838, 301 XT.S. 469, 
81 L.Bd. 1228. 

(7) There is no closed class or cat¬ 
egory of business affected with a 
public interest, and the limitations on 
the exercise of the police power will 
expand and adjust themselves to meet 
the needs of an advancing and chang¬ 
ing civilization. 

U.S.—^Nebbia v. People of State of 
New York, N.Y., 64 S.Ct 606, 291 
U.S. 602, 78 L.Bd. 940, 89 A.L.R.. 
1469. 

Okl.—Jack London Shops v. State 
Dry Cleaners' Board, 136 P.2d 332, 
192 Okl. 261, appeal dismissed 63 
S.Ct. 1448, 320 U.S. 208, 87 L.Ed. 
1847. 

Vt.—State V. Auclair, 4 A.2d 107, 110 
Vt. 147. 

(8) There is no hard and fast rule 
for determining when a business or 
property is affected with “public in¬ 
terest” 

Pa.—^Hertz Drivurself Stations v. Sig- 
glns, 68 A.2d 464, 858 Pa. 26, 7 A. 
L.R.2d 438. 

Loblaw, Inc. v. City of Erie, 89 
Pa.Dist & Co. 449, 87 Brie Co. 180. 

(9) A business is not clothed with 
a public interest unless it bears such 
substantial and definite relation to 
public interest as to Justify an in¬ 
dulgence of legal fiction of a grant 
by owner to the public of an interest 
in the use. 

N.J,—^Reingold v. BCarper, 78 A. 2d 54, 
6 N.J. 182. 

asilk Industry of the state is affect¬ 
ed with a public interest and hence 
subject to regulation under police 
power of state, 

Yt—State V. Auclair. 4 A.2d 107, 110 
Vt 147. 

Selling gasoline is a lawful busi¬ 
ness which is not “affected, with a 
public interest” with respect to con¬ 
stitutionality of the statute limiting 
places where a gasoline station may 
display signs stating price of gaso¬ 
line. 

Conn.—State v. Miller, 12 A. 2d 192, 
126 Conn. 378. 

Praottoes tending to lowering of 
standards 

In regulation of professions of a 
particular clans, state may ban prac¬ 
tices and procedures tending to un¬ 
seemly competition and the lowering 
of standards of service which com¬ 
port with nature of pursuit. 

N.J.—Abelson’s Inc. v. New York 
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State Board of Optometrists, 76 Au 
2d 867, 6 N.J. 412, 22 A.L.R.2d 929. 
Monopolies 

Authority of a state to regulate 
monopolies springs from police power 
and should be exercised only when 
necessary for general welfare and to 
end that all types of unjust, arbi¬ 
trary and unreasonable discrimina¬ 
tion against interest of public may 
be eliminated. 

Pla—City of St. Petersburg v. Carter, 
89 So. 2d 804. 

Quasi governmental fonotions 
The sovereign may regulate activi¬ 
ties charged with a • public interest, 
and may prescribe the qualifications 
of persons engaged in those activi¬ 
ties, and in like manner may pre¬ 
scribe the qualifications of a person 
exercising quasi governmental func¬ 
tions. 

D.C.—^National Maritime Union of 
America v. Herzog, D.C., 78 F.Supp. 
146, affirmed 68 S.Ct 1529, 334 U.S. 
864, 92 L.Bd. 1776. 

Regulation dependent on distlngnlsh- 
ing feature 

Regulation of a business or occupa¬ 
tion tmder the police power must be 
based on some distinguishing feature 
in the business itself or the manner 
in which it is ordinarily conducted, 
the natural and probable consequence 
of which, if unregulated, is to pro¬ 
duce substantial injury to the public 
peace, health, or welfare. 

N.C.—State v. Harris, 6 S.E.2d 864, 
216 N.a 746, 128 A.L.R. 658. 

1.6 N.J.—Lane Distributors v. Til¬ 
ton, 81 A.2d 786, 7 N.J. 349. 

2. U.S.—^Roig V. People of Puerto 
Rico, C.C.A.Puerto Rico, 147 P.2d 
87. 

Lee Optical of Oklahoma v. Wil¬ 
liamson, D.C.Okl., 120 F.Supp. 128. 
Ark.—City of Pine Bluff v. Arkansas 
Traveler Bus Co., 285 S.W. 875, 
171 Ark. 727. 

CaL—State Board of Dry Cleaners v. 
Thrlft-D-Lux Cleaners, 254 P.2d 
29, 40 Cal.2d 436. 

Pla.—West Coast Hospital Ass’n v. 
Hoare, 64 So.2d 293—State ex reL 
Reynolds v. City of St. Petersburg. 
183 So. 804, 133 Fla. 766, 118 A.L.R. 
667. 

Ky.—Great Atlantic & Pacific Tea Co. 
V. Kentucky Tax Commission, 128 
S.W.2d 681. 278 Ky. 867. 

La—^Pepsodent Co. v. Krauss Co., 9 
So.2d 308, 200 La 959. 

Ma—^In re Searsport Water Co., 103 
A. 452, 118 Me. 882. 

Mont—Great Northern Utilities Co. 
V. Public Service Commission, 293 
P. 294, 88 Mont 180. 
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not include the right to use it in a manner injurious 
to the public, and all such uses may be forbidden,^ 
and since the right to exercise the police power is, 
as shown supra § 175 b, a continuing one, a business 
although lawful in its inception may become subject 
to regulation under the police po\ver if, because of 
changed conditions, it becomes a menace to the 
safety and public welfare, and the continuance 
thereof must yield to the public good.3-5 Subject to 
these limitations, however, the right of the owner 
of property to use it in any manner that he pleas¬ 
es is an inherent attribute of private property, and 
any attempt by statute to forbid such use is void 
as a violation of constitutional guaranties against 
depriving a person of property without due process 
of law.^ Legislative control must, cease when it 
passes from matters touching public welfare into 


matters historically mercantile and not rationally 
related to the public good,^*® and even where mat¬ 
ters involving public welfare is involved, the effect 
of the statute must bear a reasonable relation to the 
purpose to be accomplished, and must not. discrimi¬ 
nate between two similarly circumstanced groups, 
regulating one group but exempting the other.^-’io 
Due to an emergency, however, rental conditions of 
private property have been held a proper subject for 
the exerdse of the police power.® 

Laws for the promotion of legitimate occupations 
and industries affecting the public welfare fall with¬ 
in the scope of the staters police power.® When the 
legislature enacts a statute regulating a business for 
the purpose of protecting the public against existing 
or potential evils in that business, those engaged in 
the business are not generally regarded as a part 
of that public.®*® 


Neb.—Clough v. North Central Gas 
Co.. 34 N.W.2d 862, 150 Neb. 418, 
rehearing denied 36 N.W.2d 573, 
151 Neb. 75—^Placek v. Bdstrom, 
28 N.W.2d 489, 148 Neb. 79, 174 A.L. 
B. 856. 

N.D.—State v. Cromwell, S N.W.2d 
914, 72 N.D. 565. 

Ohio.—Allen v. Shaker Heights Sav¬ 
ings Ass'n, 39 N.B,2d 747, 68 Ohio 
App. 445. 

OkL—Oklahoma Natural Gas Co. v. 
Choctaw Gas Co., 236 P.2d 970. 205 
OkL 255—Application of Richard¬ 
son, 184 P.2d 642, 199 OkL 406— 
Jack Lfincoln Shops v. State Dry 
Cleaners* Board. 135 P.2d 332, 192 
Okh 251, appeal dismissed 63 S.Ct. 
1448, 320 U.S. 208, 87 L..Bd. 1847. 
Tex.— Corpus juris SeenadTim cited in 
Gregory v. Roedenheck, 174 S.W. 
2d 685, 586, 141 Tex. 543—Daniel 
V. Tyrrell & G^a^th Inv. Co., 93 
S.W:2d 372, 127 Tex. 213. 

12 C.J. p 928 note 70. 

Oextiitoate of pnbUo conTenienoe 
A statute prohibiting licensing- of 
public, utilities for duplication of 
service, unless certidcate of public 
necessity is acquired, does not inter¬ 
fere with right to engage in lawful 
business. 

Ind.—^Farmers* & Merchants’ Co-op. 

• Telephone Ca, Boswell, Ind., v. 
Boswell Telephone Co., 119 N.E. 
513, 187 Ind. 371. 

SacOared utility must be so in fact 
liegislature is. without power to 
declare btislness to he public utility, 
or affected with . public use, and 
therefore subject to regulation which 
is not-in fact such business. 

*Cr.S.—New State Ice Co. v. liiebmann, 
l>.C.Okl., .42 F.2d 918, afllrmedi C.C. 

, Ai, Southwest Utility Ice. Co.. v. 
liiebmaxm, 52 uF.2d 349, affirmed 


New State Ice Co. v. liiebmann. 62 
S.Ct 371, 285 U.S. 262, 76 KEd. 747. 
Incidental and accessory features - 
Where it becomes established that 
a business is subject to legislative 
regulation because affected with a 
public interest and devoted to a pub¬ 
lic use, incidental and accessory fea¬ 
tures, reasonable in scope and fair in 
aim, fall tmder the same rule. 

Mass.—Sperry & Hutchinson Co. v. 
McBride, 30 N.B.2d 269, 307 Mass. 
408, 131 ADR. 1254. 

3. Cal.—^Ex parte liS^swelL 36 P.2d 
678, 1 CaLApp.2d 183. 

Conn.—^Levine v. Board of Adjust¬ 
ment of City of New Britain, 7 A 
2d 222, 125 Conn. 478—State v. 
Kievman, 166 A 601, 116 Conn. 458, 
88 ADR. 962. 

Okl.—Oklahoma Natural Gas Co, v. 
Choctaw Gas Co.. 236 P.2d 970, 206 
OkL 266. 

12 CU, p 928 note 71. 

3.6 Fla.—Miami Shores Village v. 
Wm. N. Brockway Post Noi 124 of 
Am. Legion, 24 Sa2d 33, 156 Fla. 
673—^Knowles v. Central Allapattae 
Properties, 198 So. 819, 146 Fla- 
123—City of Miami Beach v. Texaa 
Co., 194 So. 368, 141 Fla. 616, 128 
A-L.IL 350* 

4L U.S.—Lee Optical of Oklahoma v. 
Williamson, D.C.OkL, 120 F.Supp. 
128. 

In re Hong Wah, D.CXCaL, .82 F. 
623. 

Ind.—State v. Barrett, 87 N.B. 7, 172 
Ind. 169. 

12 aj. p 924 note 72. 

4.8 U.S.—^Lee Optical of Oklahoma v. 

_ Williamson, D.C.OkL, 120 F.Supp; 
128. 

Photography 

The statute defining and re^nilating. 
the practice, of professional photogxu- 

934 ; 


phy is not a proper exercise of the 
police power and violates constitu¬ 
tional provision declaring ’Tliberty* 
and “pursuing happiness” to be in¬ 
alienable rights and prohibiting dep¬ 
rivation of property without due 
process of law. 

N.D.—State v. Cromwell, 9 N.W.2d 
. 914, 72 N.D. 666. 

4.10 U.S.—^Lee Optical of Oklahoma 
V. Williamson, D.C.OkL, 120 F.Supp. 
128. 

N.J.—^Hart v. Tecuneck Tp., 60 A2d 
856, 186 N.J.Law 174, 169 ADR. 
978. 

Display of signs 

The statute prohibiting display of 
signs relating to price on .or about 
premises where motor fuel is sold 
other than tha signs reciuired by stat¬ 
ute to be displayed on each, pump is 
not unconstitutional as imposing 
bitrary and unreasonable restriction 
upon conduct of business by retail 
dealer in gasoline associated with in¬ 
dependent branch of indust:^ as dis¬ 
tinguished from dealers distributing 
nationally advertised products. 

Mass.—^Meiit Oil Co. v. Director of 
Division of Necessaries of Life, 
65 N.E.2d 629. 819 Mass. SOI. 

6. U.S.—Block V. Hirsh. 'Xpp.D;C., 41 
S.Ct. 468, 256 U.a 185, 66 DEd. 
865, 16 ADR. 166. 

Wartime regulation of "rents and 
housing see War and National De¬ 
fense $§ 133-186. 

6. Hy.—State Racing Commn. v. La- 
tonla Agricultural Assoc., 123 S.W. 
681, 136 Ky. 178, 26 DRA,N.S.. 
-906. 

S.D.—Norwood v, Parenteau* 68 N.W. 
2d 80L . . 

6.6i 'D.C.—Bberman v. Massachusetts 
Bonding & Ins. Co., MunApp., 41 
A2d-a44. 
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I 189. --Occupations 

Occupations subject to regulation under the police 
power include accountancy, barbering, carpet beating, 
dealing In Junk or second hand property, dry cleaning, 
laundries, plumbing, spirit mediums, and sale of se¬ 
curities. 
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Occupations subject to regulation under the police 
power, include: Accountancy,^ barbering,^ carpet 
beating by steam power,^ dealing in junk,io dealing 
in second hand property,laundries,plumbing,^^ 


7 , N.C.—^McCulJough v. Scott, 100 S. 
B. 789, 182 N.C. 866. 

ipex._Corpus Jtirls cited In Henry v. 

State, 260 S.W. 190, 192, 97 Tex.Cr. 
• 67. 

Aisiiltaiion on poUoe power 
A statute, in so far as it prohibits 
uncertified accountants from holding 
themselves out as professional or 
expert accountants or auditors for 
compensation, or engaging in such 
profession, violates the constitution 
as den 3 nng to uncertified accountants 
enjosnnent of gains of their own in¬ 
dustry and the right of private prop¬ 
erty. 

0 ^.—state V. Riedell, 238 P. 684, 
109 Okl. 86, 42 A.L.II. 766. 

& Fla.—^McHae v. Kobblns, 9 So.2d 
284, 161 Fla 109. 

Ga—Corpus Juris cited in* McIntyre 
V. Harrison, 157 S.E. 499, 512, 172 
Ga 65—Corpus Juris cited In Coop¬ 
er V. Rollins, 110 S.B. 726, 728, 162 
Ga 688. 

Minn.—^Lee v. IDelmont, 86 H.W.2d 
680, 228 Minn, 101. 

Miss.—Clark v. State, 162 So. 820, 
169 Miss. 369. 

N.J.—^Petranto v. New Jersey State 
Board of Barber Examiners, 16 A. 
2d 898, 126 N.XLaw 891. 

N.M.—Arnold V. Board of Barber Ex¬ 
aminers, 109 P.2d 779, 45 N.M. 67. 
Pa—^Philadelphia School of Beauty 
Culture V. Haas, 78 PaDist. & Co. 
97, 60 Dauph.Co. 828. 

Tenn.—State v. Greeson, 124 S.W.2d 
263, 174 Tenn. 178. 

Wash.—^McDermott v. State, 84 P.2d 
372, 197 Wash. 79. 
i2 C.J. p 924 note 79. 

Regulation of barbering, beauty cul¬ 
ture, and cosmetology as occupa¬ 
tions affecting the public health 
generally see Health § 26. 

Apprentloeship 

(1) A statute requiring three years 
apprenticeship of barber to a reason¬ 
able r.estriction. 

IlLr^People v, Logan, 119 N.E. 913, 
284 m. 83. 

(2) A statute prohibiting employ¬ 
ment of more than one student ap¬ 
prentice in any barber shop is void, 
as unreasonable . interference with 
the liberty of a citizen. 

IJ.S.—Marx v.. Maybury, .D.C.Wash., 
80 F.2d 889. 

Prioe-flxlng statute held valid 
OkL—Vandervort v. Keen, 85 P.2d 
406, 184 Okl: 121—Jarvis v. State 
Board of Barber Examitiers, 83 P. 
2d 660. 183 OkL 527—Herrin v. Ar¬ 
nold, 82 P.2d 977, 183 OkL 392. 


Prloe-lLslng regulations held invalid 
(1) Statute fixing minimum prices 
which barbers may charge for their 
services. 

Ark.—Noble v. Davis, 161 S.W.2d 189, 
204 Ark. 166. 

(2> Law authorizing certain munic¬ 
ipalities to fix minimum prices. 

AJa.—City of Mobile v. Rouse, 173 
So. 266. 283 Ala. 622—City of Mo¬ 
bile V. Gibson, 178 So. 266, 233 Ala. 
622. 

(3) Law vesting board with power 
to adopt a scale of minimum prices. 
Ala.—^Llsenba v. Griflan, 8 So.2d 176, 
242 Ala. 679. 

Or.—Christian v. La Forge, 242 P. 

2d 797, 194 Or. 450. 

Advertising prices 

The mere act of a barber In adver¬ 
tising prices charged for his services 
cannot affect public health, morals, 
safety, or general welfare in such 
manner as to authorize the state, in 
exercise of police power, to prohibit 
act of advertising prices. 

Ohio.—Jones v. Bontempo, 29 N.B.2d 
428, 65 Ohio App. 103, affirmed 32 
N.E.2d 17, 137 Ohio St 634. 

Limited to health and safety 

In so far as the practice of barber¬ 
ing is concerned, the public welfare 
and comfort—outside of what is in¬ 
cluded in its health and safety—are 
so insignificant' as not to lend color 
to any right of regrulation claimed 
under the police power of the state. 
U.S.—Timmons v. Morris, D.C.Wash., 
271 F. 721. 

Regulation of houxs 

(1) Held valid. 

N.J.—^Amodio v. Board of Corners of 
Town of West New Tork, 43 A,2d 
889, 183 N.J.Law 220—^Falco v. At¬ 
lantic City, 122 A. 610, 99 N.J.Law 
19. 

(2) Held invalid. 

Ky.—City of Louisville v. Kuhn, 146 
S.W.2d 861, 284 Ky. 684. 

La.—City of Alexandria v. Hall, 181 
So. 722, 171 La. 696. 

N.H.—State v. Paille, 9 A.2d 663, 98 
N.H 847. 

Ohio.—City of Cincinnati v. Correll, 
49 N.E.2d 412, 141 Ohio St 686. 

OkL—Oklahoma City v. Johnson, 82 
P.2d 1057, 183 Okl. 430. 

Bestriotion of competition among 
owners of barber shops is not with¬ 
in police power of state. 

Cal.—^Ex parte Boehme, 65 P.2d 569, 
12 Cal.App.2d 424. 

a Cal.—^Bx parte Lacey, 41 P. 411; 
108 Cal. 826, 49 Am.S.R. 93, 38 L. 
R.A. 640. 


10. Coim.—^Levine v. Board of Ad¬ 
justment of City of New Britain, 
7 A.2d 222, 125 Conn. 478, 

Mo.—Corpus Juris Secundum cited in 
State V. Lawson, 181 S.W.2d 608, 
612, 362 Mo. 1168—City of St Lou¬ 
is V. Bvraiff, 266 S.W. 489, 801 Mo. 
231. 

N.T.—^People on Complaint of Meltzer 
V. Nierman, 71 N.T.S.2d 698, 190 
Misc. 149. 

12 aj. p 924 note 94. 

Prohibition of purchase of junk by 
junk dealers from minors as with¬ 
in police power see Infants § 11. 
Affidavit from seller 
An act prohibiting junk dealers 
from bussing junk without requiring 
the seller to make an affidavit as to 
certain facts, weus not within the po¬ 
lice power of the state, such affida¬ 
vit not being required by public 
health, safety, or morals. 

Tex.—Stroll v. State. 266 S.W. 620, 
96 Tex.Cr. 611, 30 A.L.R. 1424. 

Held not junk shop within statute 
Corporation which deals in nonfer- 
rous metals in wholesale lots in both 
foreign and domestic trade, in some 
cases smelting the metal, in others 
sorting it and reselling it tOt mills 
and refineries, and which has an an¬ 
nual gross income of over $6,000,000. 
Pa—Commonwealth v. Fitzpatrick, 88 
PaDist. & Co. 335. 

11. U.S.—^Rosenthal v. People, N.T., 
33 S.Ct 27, 226 U.S. 260, 67 L.Ed. 
212 . 

Mo.—Corpus Juris Secundum cited in 
State V. Lawson, 181 S.W.2d 608, 
612, 362 Mo. 1168. 

12 C.J. p 925 note 7. 

12. CaL—^In re San Chang, 105 P. 
609, 11 Cal.App. 611. 

Ga—Corpus Juris cited in City of 
Newnan v. Atlanta Laundries, 162 
S.E. 497, 501, 174 Ga 99, appeal 
dismissed Atlanta Laundries v. 
City of Newnan, 62 S.Ct. 495, 286 
U.S. 686, 76 L.Ed. 1269. 

Okl.—corpus Juris Secundum cited in 
Jack Lincoln Shops v. State Dry 
Cleaners* Board, 136 P.2d 332, 336, 
192 Okl. 261, appeal dismissed 63 
act. 1448, 320 U.S. 208, 87 L.Bd. 
1847—Walcher v. First Presbyteri¬ 
an Church of Norman, Okl., 164 P. 
106, .76.0kL 9, 6 A.L.R. 1693. 

12 C.J. p 924 note 97. 

13. Colo.—^People v. Rogers, 219 P. 
1076, 74 Colo. 184. 

S.D.—City of Sioux Falls v. Kadinger, 
60 N.W.2d 797, 74 S.D. 217. 

Tex.—^Trewltt v. City of Dallas, Civ. 

, App., 242 S.W. 1073—Ex parte 
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practice of spirit mediums,sale of securities,^® 
and, although there is some authority to the con¬ 
trary,i®*® dry cleaning,^®*^® subject to the general 
principles stated supra § 188, and to the limitations 
stated infra § 195 et seq* Other occupations subject 
to regulation under the police power are elsewhere 
considered in this work in appropriate particular 
titles. 

§ 190. -Persons 

The police power of the state extends to, and may 
be exercised on, all natural persons within the state 
and all corporations doing business within the state or 
created thereby. 

The police power of the state extends to, and may 
be exercised on, all natural persons within the 
state, and all corporations doing business within the 
state or created thereby.^® Those who, as congress 
has found, would subvert the public interest can¬ 


not escape all regulation because, at the same time, 
they carry on legitimate political activities.^®-® Par¬ 
ticular persons as subjects of regfulation tmder the 
police power are discussed elsewhere in this work 
under appropriate titles. 

§ 191. -Places and Things 

Places and things subject to regulation under the 
police power include billboards, buildings, and premises, 
and cigarettes and tobaccot 

Places and things subject to regulation under the 
police power include billboards,buildings and 
premises,*^® and cigarettes and tobacco,^® subject to 
the general principles stated supra §§ 180-187, and 
the limitations stated in § 195 et seq. Other par¬ 
ticular places and things subject to regulation under 
the police power are considered in this work in ap¬ 
propriate particular titles. 


George, 215 S.W.2d 170, 152 TexCr. 
465. 

12 aj. P 924 note 4. 

Apprsii^ceBliip 

An ordinance providing no new 
person shall engage in or work at 
the business of plumbing either as 
master or Journeyman without first 
receiving a certificate of competen¬ 
cy from the board of examiners, does 
not require plumbers* helpers or ap¬ 
prentices to have a certificate of com¬ 
petency in order to assist a certified 
plumber In his work, and hence is 
not unconstitutional as unduly re- 
strtctlng the free right to labor. 
Minn.—State v. Foss, 180 N.W. 104, 
147 Minn. 281, 

Prohihitiiig pursuit of trade 
Under a statute municipal corpo¬ 
rations may require one engaging in 
plumber’s craft or other avocation 
so to work as not to endanger pub¬ 
lic health or safety, but may not 
prohibit one from engaging In such 
avocation, or restrict him when work 
is not done in manner detrimental 
to public welfare. 

Ark.—Replogle v. City of Little Rock, 
267 S.W. 35S. 166 Ark. 617, 36 A-L. 
R. 1833. 

14. OkL—McMasters v. State, 207 P. 
566, 21 OkLCr. 318, 29 A.LuR. 292. 

15. U.S.—Caldwell v. Sioux Falls 
Stock Yards Co., S.D., 37 S.Ct. 224, 
242 U.S. 559, 61 L..Bd. 493. 

UL—Jochum V. Thompson Ross & 
Co., 178 3Sr.E. 64, 345 IlL 687. 

Wla—Ex parte Kreutzer, 204 NT.W. 

595, 187 Wia 463. 

12 ax p 925 note 6. 

Sale of oum seourlties 
A statute, requiring one to obtain 
a broker’s permit; issued only on 
showing of good bxisiness reputation, 
if he desires to dispose of his stock 


at successive sales, is more t h a n a 
regulation of mode of disposing of 
property, since it gives power to 
prohibit sale of one’s securities, on 
refusal of permit and this comes un¬ 
der rule that act is unconstitutional 
if broad enough to authorize uncon¬ 
stitutional act. 

CaL—People v. Pace, 238 P. 1089, 78 
CaLApp. 648. 

15.5 Ordinary, simple oocupation 
The dry cleaning or pressing busi¬ 
ness is an ordinary simple occupation 
not subject to regulation under the 
police power. 

N.a—State V. Harris, 6 S.B.2d 864, 
216 N.a 746, 128 A.Ii.R. 668. 

15.10 N.M.—State ex reL New Mex¬ 
ico Dry Cleaning Board v. Cauthen, 
152 P.2d 265, 48 N.M. 436. 

Cleaning, pressing, and dyeing 
Okl.—<rack Lincoln Shops v. State 
Dry Cleaners* Board, 135 P.2d 332, 
192 OkL 251, appeal dismissed 63 
act. 1448, 820 U.a 208, 87 L.Bd. 
1847. 

16. Fla.—Miami Shores Village v. 
Wm. N. Brockway Post No. 124 of 
American Legion, 24 So.2d 88, 156 
Fla. 673. 

Md.—Goldman v. Crowther, 128 A. 
50, 147 Md. 282. 

Mo.^—^Turner v. Kansas City, 191 aW. 
2d 612, 854 Mo. 857. 

Vt.—Bacon V. Boston, etc., R. Go., 76 
A. 128, 88 Vt. 421. 

W.Va.—State ex reL Morris v. West 
Virginia Racing Commission, 65 
aE.2d 263, 188 W.Va. 179. 

12 ax p 909 note 33. 

16.5 U.S.—American Communica¬ 

tions Ass’n, C. L O., V. Douds, N.Y., 
70 act 674, 339 U.S. 382, 94 L.Bd. 
925, rehearing denied 70 S.Ct 1017, 
two cases, 339 U.S. 990, 94 LbEd. 
139L 


17. Conn.—^Murphy v. Town of West- 
port 40 A.2d 177, 131 Conn. 292. 
Mass.—^Inhabitants of Town of Mil- 
ton V. Donnelly, 28 N.E.2d 438, 306 
Idass. 451. 

OkL—Gibbons v. Missouri, K. & T. 

R. Ca, 285 P. 1040, 142 OkL 146. 

12 C.X p 926 note 25. 

Begnlation must be reasonable 
Mass.—^In re Opinion of the Justices, 
124 N.E. 319, 232 Mass. 605. 
la Mass.—^Inspector of Buildings 
of Town of Falmouth v. Gleneral 
Outdoor Advertising Co., 161 N.E. 
899, 264 Mass. 85. 

Tex—City of Tyler v. Ingram, 164 
aw.2d 616, 189 Tex 600. 

Wis.—Town of Caledonia v. Racine 
Limestone Co., 63 N.W.2d 697, 266 
Wis. 475. 

Kelght 

The power to regulate the height 
of a structure is an exercise of the 
police power. 

IlL—^Federal Elec. Co. v. Zoning 
Board of Appeals of Village of Mt 
Prospect 75 N.E.2d 359, 398 IIL 
142. 

19. Utah.—State v. Packer Corpora¬ 
tion, 297 P. 1013, 77 Utah 600. 

12 C.J. p 925 note 29, p 926 note 55. 
Business not affected with public in¬ 
terest or devoted to public use 
Business of dealing in cigarettes 
for sale, either wholesale or retail, 
does not in itself affect the public 
interest and is not subject to public 
regiilation for protection of that in¬ 
terest and traffic in cigarettes Is not 
a business devoted to a public use, 
but is Juris privata only. 

N.J.—^Lane Distributors v. Tilton, 81 
A.2d 786, 7 N.J. 849. 

Begnlation held arbitrary and dis- 
cximinatos^y 

N.X—Lane- Distributors v. TUton, 
supra. 
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§ 192. -Amusement and Recreation 

Public amusements, such as public dances, dance 
halls, and race tracks are proper subjects of regulation 
under the police power. 

Public amusements, such as public dances and 
dance halls, are proper subjects of regulation under 
the police power,20 and so . are race tracks^i and 
other particular amusements discussed elsewhere in 
appropriate titles of this work. 

§ 193. -Public Work 

A statute requiring all state and county printing 
work to be done within the state and county in which It 
Is to be used has been sustained as a valid exercise 
of the police power; but an act requiring all stone to 
be used in public work to be dressed within the state 
has been declared void. 

A statute providing that all state and county print¬ 
ing, binding, and stationery work shall be done 
within the state and county in which it is to be used 
has been sustained as a valid exercise of the police 
power,22 although an act requiring all stone to be 
used in public work to be dressed within the state 
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has been declared void.28 Other public works which 
are held subject to the police power are discussed 
elsewhere in this work under specific titles referring 
thereto. 

§ 194. -Other Subjects of Regulation 

The police power extends to regulations relating fcr 
many other subjects. 

The police power extends to regulations relating 
to the air above the territory of the state,23-50 
citizenship,24 civil defense,24.5 education,25 extin¬ 
guishment of unmatured special assessments, tax 
liens, or other encumbrances on land sold to the 
state,25.6 loans of money,25 picketing,26.6 prices,2? 
the protection of homes and housing during public 
emergencies,23 the receipt, sale, and distribution of 
fuel in periods of emergency,23 solicitations for 
charities,23*6 sterilization of criminals and mental 
defectives,23.i0 trading stamps,23.i5 weights and 
measures,23.20 the development of the resources of 


20. Minn.—State v. Rosenfleld, 126 
N.W. 1068, 111 Minn. 301, 137 Am. 
an. 657, 29 Ii.RA.,N.S.. 881. 

Mo.—^Zinn V. City of Steelville, 173 
S.W.2d 398, 351 Mo. 413. 

Wis.—^Mehlos v. Milwaukee, 146 N. 
W. 882, 166 Wis. 691, 61 li.R.A.,N. 
a, 1009, Ann.Ca8.1916C 1102. 

81. Cal.—Greenberg v. Western Turf 
Assoc., 82 P. 684, 148 Cal. 126, 118 
Am.S.R., 216, affirmed 27 S.Ct. 384, 
204 US. 859, 51 UEd. 620—Green¬ 
berg V. Western Turf Assoc., 78 P. 
1050, 140 CaL 357. 

82. Idaho.—^In re Gemmill, 119 P. 
298, 20 Idaho 732, 41 L..R.A.,K.S., 
711, Ann.Cas.l918A 76. 

83. N.T.-^People v. Coler, 69 N.B. 
776, 166 N.T. 144—People v. Coler, 
69 N.B. 716,. 166 N.T. 1, 82 Am,S.R. 
605, 52 L.H.A. 814. 

saso Minn.—^Erickson v. Sling, 15 
N.W.2d 201, 218 Minn. 98. 

84. Ohio.—Davis v. State, 169 N.B. 
676, 26 Ohio APP. 840, affirmed 160 
N.E. 478, 118 Ohio St. 26, error 
dismissed Dayis. v. State of Ohio, 
48 act 482, 277 US. 671, 72 L.Bd. 
993. 

84.6 Ill.—People V. City of Chicago, 
108 N:B.2d 16, 418 IlL 83. 

25. XT.S.^Interstate Cons. Street R. 
Co. V. Massachusetts, Mass., 28 S. 
Ct 26, 207 US. 79, 87, 62 UBd. 
Ill, 12 AnmCas. 566. 

12 C.J. p 927 note 90. 

25.6 Mich.—Keefe v. Drain Com'r of 
Oakland County, 11 N.W.2d 220, 306 
Mich. 608, affirmed 64 S.Ct 1072, 
822 Ua 893, 88 D.Bd. 1346. 


26. N.J.—^Dunn v. Hoboken, 88 A. 
1053, 86 N.XL.aw 79. 

12 O.J. p 927 note 96. 

26.5 Or.—Gilbertson v. Culinary Al¬ 
liance and Bartenders Union, Local 
No. 643, A. P. of li., 282 P.2d 632. 

27. US.—^Nebbia v. People of State 
of New York, N. T., 64 S.Ct 606, 
291 US. 602, 78 UBd. 940, 89 A.L.. 

. R, 1469. 

Or.—Savage v. Martin, 91 P.2d 273, 
161 Or, 660. 

Pa.—^Burche Co. v. General Blec. Co., 
115 A.2d 861, 882 Pa. 370. 

Burche v. General Blec. Co., Com. 
PI., 67 Dauph.Co. 208. 

Wis.—State v. Ross, 48 N.W.2d 460, 
269 Wis, 879. 

State’s police power as including 
power to enact legislation to secure 
fair trade practices generally see 
Trade-marks, Trade-names, and Un¬ 
fair Competition § 237. 

Power shotUd rest on facts 
Under the general welfare phase of 
the police power, the constitutional 
power to . regulate prices charged in 
service trades, assuming such power 
to exist, should rest and be decided 
on its own evidentiary facts and such 
other facts cus fall within general 
knowledge. 

Cal.—^In re Landowitz, 71 P.2d 334, 
22 Cal.App.2d 788—Bx parte Kazas, 
70 P.2d 962, 22 Cal.App.2d 161. 
pxastio remedy 

Price fixing is a drastic remedy to 
b4 employed by the legislature under 
the police power only where ills are 
real and danger Is Imminent and it 
can be resorted to only under special 
circumstances. ' 

N.T.—Grow System School by Gar- 
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ford Lab. v. Board of Regents of 
University of State, 98 N.T.S.2d 
834, 277 App.Dlv. 122. 

28. N.T.—Guttag V. Shatzkin, 185 N. 
Y.8. 71, 113 Misc. 362, reversed on 
other grounds 186 N.Y.S. 47, 194 
App.Div. 609, reversed on other 
grounds 130 N.B. 929, 230 N.Y. 
647. 

Wartime regulation of rents and 
housing see War and National De¬ 
fense §§ 1B3-186. 

29i N.Y.—^People v. Moynihan, 200 
N.Y.S. 484, 121 Misc. 84. 

29.5 N.Y.—^People ex rel. Friedman 
V. Framer, 139 N,T.S.2d 881, 208 
Misc. 236. 

Ohio.—^American Cancer Soc. v. City 
of Dayton, 114 N.E.2d 219, 160 Ohio 
St. 114. 

29.10 Okl.—Skinner v. State ex rel. 
Williamson, 116 P.2d 128, 189 OkL 
286, reversed on other grotmds 62 
S.Ct 1110, 316 U.S. 636, 86 L.Bd, 
1665, conformed to 166 P.2d 715. 
196 OkL 106. 

29.15 US.—Tanner v. Little, Wash., 
86 S.Ct. 379, 240 US. 869, 60 L.Bd. 
691. 

Wis.—^Ed. Schuster & Co. v. StefTes, 
295 N.W. 737, 237 Wis. 41. 138 A.L. 
R. 1071—Sperry & Hutchinson Co. 
V. Weigle, 166 N.W, 64, 166 Wis. 
613, Ann.Cas.l918D 707. 

29.20 Mass.—^Moneyweight Scale Co. 
V. McBride, 85 N.B. 870. 199 Mass. 
603, error dismissed 32 S.Ct. 534, 
223 US. 749, 66 L-Bd. 641. 
Particular legislation relating to 
weights and measures as proper 
exercise of police power see 
Weights and Measures $§ 9-4. 
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the State,the preservation of exhaustible, natural 
resources,and the discouragement of unneces¬ 
sary litigation by imposition of costs and attorneys’ 
fees on unsuccessful defendants.®^ Furthermore, 
the regulation of such public practices as are deemed 
to be contrary to the public policy of the state is a 
proper exercise of its police power and a legis¬ 
lature has the power to restrict transactions, which 
are not of themselves obnoxious to public policy 
when they bear such an intimate relation to trans¬ 
actions which necessarily do violate public policy 
that the latter cannot be curbed while the former 
are unrestricted.®® The war power act is in its na¬ 


ture a police power.®®-® It does not follow from 
the mere fact that a service cannot be demanded 
and compelled by the legislature that it cannot be 
regulated under the police power by the legisla¬ 
ture.®® 

§ 195. Limitations on Police Power 

The police power has Its limitations, and It is to 
be exercised only under the Conditions and limitations 
which exist, among which are that it must be reason¬ 
able and for the public good. 

The police power has its limitations,®^ and it is 
to be exercised only-under all the con<iitions and lim^ 


30i Me.—state v. Mayo, 76 A. 295, 
106 Me. 62, 26 Ii.ILA.,N.S., 602, 20 
Ann.Cas. 512. 

Miss.—Superior Oil Co. v. Foote, 69 
So.2d 85, 214 Miss. 857, 37 A.L..H. 
2d 415, suggestion of error over¬ 
ruled 59 So.2d 844, 214 Miss. 890, 
87 A.L.R.2d 416—Superior Oil Co. 
V. Beery, 63 So. 115, 216 Miss. 664, 
suggestion of error overruled 64 
So.2d 367, 216 Miss. 664. 

IT.T.—^Kuperschmid v. Globe Brief 
Case Corp., 65 N‘.Y.S.2d 639, 184 
Mlsc. 1022, reversed on other 
grounds 58 N.T.S.2d 71, 185 Mlsc. 
748. 

Pa.—Dufour v. Maize, 56 A.2d 675, 
358 Pa. 309, 1 A.L.H.2d 563. 
sas TJ.S.—Mirkovich v. Mllnor, D.C. 

CaL, 34 F.Supp. 409. 

Okl.—Oklahoma Natural Ga.s Co. v. 
Choctaw Gas Co., 286 P.2d 970, 206 
OkL 265—^Indian Territory Illu¬ 
minating Oil Co. V. liarkins, 81 P.2d 
608, 168 Okl. 69. 

Wash.—State v. Dexter, 202 P.2d 906, 
32 Wa8h.2d 551, 13 A.L.H.2d 1081, 
afllrmed, Dexter v. State of Wash¬ 
ington, 70 S.Ct. 147, 338 TJ.S. 863, 
94 L.Bd. 529. 

legislation designed to stop waste 
and exploitation of the soil in gen¬ 
eral public's interest is within sphere 
of state's police power. 

Iowa.—^Benschoter v. Hakes, 8 N.W. 

2d 481, 232 Iowa 1354. 

KhjL—State ex reL Peterson v. Kan¬ 
sas State Board of Agriculture, 149 
P.2d 604, 158 Kan. 608. 

31- TLS.—^Missouri, eta, R,..Co. v. 
Cade, Tex., 84 S.Ct 678, 233 IT.S. 
642, 649, 58 Ii.Ed. 1135. 

12 CJ. p 928 note 5. 

31-5 tr.S.—Buck V. Swaiwon, D.C 
Neh;, 33 F.Supp. 877, reversed on 
other grounda Marsh v. Buck, $1 S. 
Ct 969, 318 U.S. 406, 85 KBd. 1426, 
136 A.Xi.B. 1434. 

38. Ind.—S^em'LiOdge No. 21, F. & 
A. M., V. Swails, 197 N.B. 837, 209 
Ind,. 347, 108 A.D.R. 444. 

32.6 U.S.-TT-ir. S.- V. Asher, D.CMo., 
90 F.Supp. 257. 

Regulations!: under .the war power 


see War and National Defense §§ 
43-201. 

33- Wash.—^Record Pub. Co. v. Mon- 
son, 213 P. 13, 128 Wash. 569, mod¬ 
ified on other grounds 215 P. 71. 

34- U.S.—^Buchanan v. Warley, Ky., 

38 S.Ct 16. 245 U.S. 60, 62 .L.Bd. 
149, L.B.A.1918C 210, Ann.Cas. 

1918A 1201. 

Feldman v. City of Cincinnati, 
D.COhio, 20 F.Supp. 631. 

Ark.—^Fiser v. Clayton, 254 ■S.W.2d 
316, 221 Ark. 628—Bennett v. City 
of Hope, 161 S.W.2d 186, 204 Ark.. 
81. 

CaL—Skalko v. City of Sunnyvale, 93 
P.2d 93, 14.Cal.2d 218—In re Side- 
botham, 85 P.2d 453, 12 Cal.2d 484. 
122 A.L.R. 496, certiorari denied 59 
S.Ct 1031, 307 U.S. 634, 83 L.Hd. 
1616—^Max Factor & Co. v. Kims- 
man, 66 P.2d 177, 5 Cal.2d 446. af¬ 
firmed Kuhsman v. Max Factor & 
Co.. 67 S.Ct 147, 299 U.S. 198, 81 
L.Ed. 122—miler v. Board of Pub¬ 
lic Works -of City of Los Angeles, 
284 P. 881. 195 Cal. 477, 88 A.L.B. 
1479, error dismissed 47 S.Ct 460, 
278 U.S. 781, 71 L.Ed. 889. 

People V. Asamoto, App., 279 P.2d 
1010—D'Amico y. Brock, 264 P.2d 
120, 122 Cal.App.2d 68—Roussey v. 
City of Burlingame, 223 P.2d 617, 
100 CalA.pp.2d 281. 

Colo.—City and Coimty of Denver v. 
Mountain States Telephone & Tele¬ 
graph Co., 184 P. 604, 67 Colo. 225, 
error dismissed Motmtaln States 
Telephone & Telegraph Co. v. City 
and County of Denver, 40 S.Ct 219, 
261 U.S. 646, 64 L.Ed. 407- 

Conn.—State V. Bassett-123 A. 842, 
100 Conn, 480, 87 A.L.R. 181. 

DeL—State v. Hobson, 83 A.2d 846, 

7 Terry 881—State v. Danberg, 6 
A.2d 696, 1 Terry 186. 

Fla.—Volusia County Kennel Club v. 
Haggard, 78 So.2d 884^In re Seven. 
Barrels of Wine, 88 So; 627, 79 Fla. 

1—State . V. Yeats, 77 So. 262, 74 
.Fla. 609. 

IlL—^LaSalle Nat Bcutk of Chicago 
V. City of Chicago, 126 N.E.2d 609, 

5 I11.2d 844—^People v. Brown, 95 
-NJB1.2d 888, 41)7 IlL 665.. . 
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Ind.—^Bartley v. State, 84 N.E.2d 712, 
227 Ind. 175. 

Ky.—^Bond Bros. v. Louisville and 
Jefferson County Metropolitan Sew¬ 
er, Dist, 211 S.W.2d 867,-807 Ky. 
689, certiorari denied 70 S.Ct 796, 
389 U.S. 943, 94 L.Bd. .1858—Illi¬ 
nois Cent R. Co. v. Com., 204 S.W. 
2d 973, 805 Ky. 682, certiorari de¬ 
nied 68 S.Ot 1611, 334 U.S. 843, 92 
L.Bd. 1767—City of Louisville v. 
Kuhn, 145 S.W.2d 851, 284 Ky. 684. 

Md.—Mayor & City Council of Bal¬ 
timore V.. Byrd, 62 Au2d 688, 191 
Md. 632—Kahl v. Consolidated Gas, 
Electric Light & Power Co. of Bal¬ 
timore, 60 A.2d 764, 191 Mdl 249— 
Davis V. State, 37 A.2d 880, 183 
Md. 886—Burley v. City of Annap¬ 
olis, 84 .A.2d 603, 182 Md. 307— 
Tighe V. Osborne, 181 A. 801, 149 
Md. 849, 43 A.L.R. 819. 

Mass.—^Boston .Elevated Ry, Co. v. 
Commonwealth, 39 N.B.2d''87, 310 
Mctss. 528. 

Mo.—City of Clayton v. Nemours, 182 
S.W.2d 57, 863 Mo. 61, appeal dis¬ 
missed 65 S.Ct 560, two cases, 323 
U.S. 684, 89 L.Ed. 664-^Ex parte 
Taft 226 S.W. 457,' 284 Mo. 631. 

Mont—State v- Gleason, 277 P.2d 

6 ® 0 . 

N.H.—State v. . Lothrops-Farhham 
Co., 160 A. 661, 84 N.H. 322. 

N.J.—Messina v. Mayor and Council 
of Borough of LodL 87 A.2d 729, 
18 N.J.Super,' 603—N. T. Hegeman 
Co; V. Mayor and Council of Bor^ 
ough of River Ridge, 69 A.2d 767, 6 
N.J.Super. 495;. 

New Jersey. Good Humor v. 
Board of Com'rs of . Borough of 
Bradley Beach, 11 A.2d 118, 124 
N.J.Law 162—^Regal OH Co. v. 
State, 10 A.2d 495, 123 N.J.Law 
456. 

N.T.—^People v. Cunard White Star, 
21 N.B.2d 489, 280 N.T. 418. 

Kuperschmid v. Globe Brief Case 
Corp., 55 N.Y.S.2d 639, 184 Mlsc. 
1022, reversed ' on other gVoimds 
58 N.T.S.2d 71, . 186 Mlsc. .748-T-Pe'o=- 
pie V- Wmi, 179, N.Y.a 642, 109 
Misc. 79, affirmed 184 N.T.S. 943, 
194 APP.D1V, 946. , ■ 
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ations which exist.^® Thus, the legislature can- 
otf under the guise of the police power of the 
ate, enact a measure which deprives one of a right 
3 und to be respected and protected by the state 
ad the limit of a staters exercise of the power is 
jached when the regulation transcends public ne- 
sssity.^® Accordingly, the police power should not 
5 exercised to thwart lawful agreements not op¬ 
rating against public welfare,87 or to suppress com- 
etition;87.5 and no exercise of the police power 
in override the demands of natural justice but 
igitiniate use of the power is not prohibited because 
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of the possibility that the power may be abused.®8*® 
As hereinafter discussed in § 198, the test of the 
validity of an exercise of the police power is wheth¬ 
er it is reasonable. 

Esthetic conditions. The concept of the public 
welfare is broad and inclusive.®8-^® The values it 
represents are spiritual as well as physical, esthetic 
as well as monetary.®It is within the .power of 
the legislature to determine that the community 
should be beautiful as well as healthy, spacious as 
well as clean, well-balanced as well as carefully 


hlo.—Moreson v. City of Akron, 6 
Ohio Supp. 180. 

State V. Ijemer, Com.PL, 81 N-B. 
2d 282. 

State ex reL Book v. City of 
Cleveland, 20 Ohio Clr.Ct.,N.S., 538. 
a.—CJambone v. Commonwealth, 101 
A2d 634, 376 Pa. 647—Common¬ 
wealth V. Zasloll, 13 A2d 67, 338 
Pa. 467, 128 AL.]^ 1120. 

Commonwealth v. Perkins, Com. 
PL, 60 DauphCo. 18, affirmed 21 
A 2 d 46, 342 Pa. 629. 

, 1 .—Opinion to the Governor, 63 A 
2d 724, 76 R.I. 54--0’Nrell v. Provi¬ 
dence Amuseihent Co., 108 A 887, 
42 B-I. 479. 8 AL.R. 1690- 
ex—Stockwell V. State, 221 S.W. 
932, 110 Tex. 660—City of West 
University Place v. Bills, 134 S.W^. 
2d 1038, 134 Tex. 222. 

Neel V. Texas Liquor Control Bd., 
Civ.App., 259 S.W.2d 312, refused 
no reversible error-^Paulk v. Bue¬ 
na -Vista Burial Park Ass’n, Civ. 
App., 162 S.W.2d 891—Losslnsr v. 
Husrhes, Clv.App., 244 S.W. 666— 
Juhan V. State, 216 S.W. 873, 86 
Tex.Cr. 63. 

a—^Moore v. Sutton, 39 S.B.2d 348, 
186 Va 481. 

7“ls.—State V. Bterper, 196 N.W. 461, 
182 Wls. 148, 33 AL.R. 269, 
iTyo.—State v. Langley, 84 P.2d 767, 
63 Wyo. 332. 

2 O.J. p 928 note 8. 

Mvenue purposes 

(1) The police power cannot be ex- 
rclsed for the purpose of exacting 
svenue. 

iaho.—Poster's, Inc., v. Boise City,, 
118 P.2d 721, 63 Idaho 201. 

[o.—Vlquesney v. Kansa’s City, 266 
S.W. 700, 306 Mb. 488. 

<2) Police power distinguished 
rom taxing power see supra S 174. 

dUtattons apply eq,ually 
Limitations on state’s, police pow- 
r apply equally to legislative acts 
nd administrative and ludiclal pro- 
eedings. 

'ex.—Mlssourl-EL-T. R. Co. of. Tex- 
as._ V. RockwiUl Comity Levee Im¬ 
provement Dist. No. 3, 297 S.W. 
206, 117 Tex. 841 


No prescunptloii. of limitation. torical aspects of private property, 

A court will not presume any lim- but only to protect essential public 


itatlon on the police power of the 
state. 

La—^Walmsley v. O’BCara, 161 So. 
587, 182 La 213. 

35. Wls.—Williams v. City of Hud¬ 
son. 262 N.W. 607, 219 Wls. 119. 

35.5 CaL—Castleman v. Scudder, 
186 P.2d 36. 81 CalApp.2d 737. 

36. U.S.—People’s Petroleum Pro¬ 
ducers V- Sterling, B.C-Tex., 60 P. 
2d 1041. 

U.S.—Walton v. City of Atlanta, B. 
C.Ga, 89 F.Supp. 309, modified on 
other grounds 180 P.2d 143, set 
aside 181 F.2d 698, certiorari de¬ 
nied 71 S.Ct. 66, 340 U.S. 823, 96 
L.Ed. 604. 

Ark.—^Union Carbide & Carbon Corp. 
V. WTiite River Distributors, 276 
S,W;2d 466. 

Cal.—Ex parte McNeal, 89 P.2d 1096, 

32 Cal.App.2d 391. 

La—Schwegmann Bros. v. Louisiana 
Bd. of Alcoholic Beverage Control, 
43 So.2d 248, 216 La 148, 14 AL. 

R. 2d 680. 

]Sr,j.—Schmidt v. Board of Adjust¬ 
ment of City of Newark, 88 A.2d 
607, 9 N.J. 406. 

Sieber v. Laawe, 109 A2d 470, 

33 N.J.Super. 115—^Messina v. May¬ 
or and Council of Borough of Lodi, 
87 A2d 729, 18 N.J.Super. 603. 

Ohio.—^Myers v. City of Defiance, 36 
N.B.2d 162, 67 Ohio App. 159. 

Elraus v. City of Cleveland, Com. 
PL, 116 N.B.2d 779, afllrmed, App., 
121 N.B.2d 311. 

Or.f—Corpus atuis Saouadum quoted 
in. Christian v. La Forge, 242 P.2d 
797, 804. 194 Or. 460—Anthony v. 
Veach, 220 F.2d 493, 189 Or. 462, re¬ 
hearing denied 221 P.2d 676, 189 
Or.. 462, appeal dismissed 71 S.Ct. 
499, 340 U.S. 928, 96 L.Bd. 667. 
Tex.-—City of Houston v. Lurie, 224 

S. W.2d 871, 148 Tex. 391, 14 AL. 
R.2d 61. 

Ssutimental oonsideratioaii 

The police power of state may not 
be invoked to satisfy a mere public' 
wish or desire,-or demands founded 
on sentimental considerations,. such 
as for preservation of the his- 
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interests. 

U.S.—^Merced Dredging Co. v. Merced 
County., D.C.CaL, 67 F.Supp. 598. 
UiLiLeoeBsaxy aiLd uiucasoiiable xu- 
stxlctloiis 

The legislature may not uzkder the 
guise of police -power impose unnec¬ 
essary and unreasonable restrictions 
on the use of private property or the 
pursuit of useful activities. 

Cal.—McKay Jewelers v. Bowron, 122 
P.2d 643, 19 Cal.2d 695, 139 AL.R. 
1188—Skalko v. City of Sunnyvale, 
93 P.2d 93, 14 Cal.2a 213. 

Ex parte McNeal, 89 P.2d 1096, 
82 Cal.App.2d 391. 

People V. Goodspeed, 192 P.^d 
130, 86 Cal.App.2d Supp. 821. 

37. Op.—^L udgate v. Somerville, 256 
P. 1048, 121 Or. 643, 64 ALJEL 887. 
Lawful agreem6B.ts ov xestxictloiiis 
Police power may not be utilized to 
nullify lawful agreements or restric¬ 
tions unless such agreements or re¬ 
strictions operate to detriment of 
public welfare. 

Minn.—^Burger v. City of St. Paul, 64 
N.W.2d 73. 

37.5 U.S .—'EL P- Hood & Sons v. Du 
Mond, N.T., 69 S.Ct. 667, 836 U.S. 
625, 93 L.Ed. 865. 

CaL—^Ex parte Boehme, 65 P.2d 559, 
12 Cal.App.2d 424. 

Pa,—^Hertz Drivurself Stations v. 
Siggins, 68 A2d 464, 869 Pa. 26, 7 
AL.R.2d 433. 

53. Ga.—Corpus JTaxis Saeuudum 
quoted IxL Mayor, etc., of Savannah 
V. Savannah Distributing Co., 43 S. 
E.2d 704, 713, 202 Ga. 669. 

IlL—^People V. Chicago, M. & St. P. 
Ry. Co., 138 N.E. 156, 306 IlL 486, 
28 AL.R. 610. 

33.5 Ill.—^People ex rcL Gutknecht 
V, City of Chicago; 121 N.B.2d 791, 
8 IlL2d 539. 

38.10 U.S.—Berman v. Parker, D.Cl 
. 75 S.Ct 98, 348 U.S. 26, 99 jUm 


38.15 U.S.—^Berznan v. Parker, su¬ 
pra. 
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patrotted.2*’^® Nevertheless, it is held that esthetic 
conditions alone are insufficient to support the in¬ 
vocation of the police power, although if a 
regulation finds a reasonable justification in serv¬ 
ing a generally recognized ground for the exercise 
of that power, the fact that esthetic considerations 
play a part in its adoption does not affect its validi- 
ty.SS.SO 
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Necessarily for public good. In order that a 
statute may be sustained as an exercise of the po- 
lice power, the law must, in fact, be a police 
law,38.86 and the courts must be able to see that the 
enactment has for its object the prevention of some 
offense or manifest evil or the preservation of the 
public health, safety, morals, or general welfare,3® 
that there is some clear, real, and substantial con- 


38^ U.S.—^Berman ▼. Parker, su¬ 
pra. 

38J25 Conn.—Gionfriddo v. Town of 
Windsor, 8X A.2d 266. 137 Conn. 
701—^Murphy v. Town of Westport, 
40 A.2d 177, 131 Conn. 292. 

IlL—Federal Elea Co. v. Zoninsr Bd. 
of Appeals of Village of Mt. Pros¬ 
pect, 76 N.E.2d 359. 398 Ill. 142— 
Chica£:o Park Dist y. Canfield. 19 
K’,B.2d 37-6. 870 lU. 447, 121 A.L.R. 
657. 

City of Watseka v. Blatt. 60 N. 
E.2d 689, 320 llLApp. 191, trans¬ 
ferred. see 46 N.E.2d 374, 881 IIL 
276. 

Soenlc 1>eaiity of pxivate proporty 
Considerations of public welfare 
Involyed In the preservation of the 
scenic beauty of private property are 
not such as to irive constitutional 
warrant to legislative Interference 
with otherwise lawful tise by an own¬ 
er. 

XT.S.—Merced Dredging Co. v. Merced 
County, D.C.CaL, 67 P.Supp. 698. 
38.80 Conn.—^Murphy v. Town of 
Westport, 40 iLSd 177, 131 Conn. 
292. 

Conn.—State v. Klevman, 165 A. 601, 
116 Conn. 468, 88 962. 

m.—Chicago Park Dist. v. Canfield, j 
19 N.W.2d 376, 870 DL 447, 121 A. 
D.R. 657. 

N.T.—^Town of Vestal v, Bennett, 104 
N.r.S.2d 820, 199 Mlsa 41. 

Pa.—Commonwealth v. Trimmer, 

Quar.Sess., 53 DaupbuCo. 91, 84 
Mun.D.H. 37. 

3886 Ariz.—Edwards v. State Bd. 
of Barber Examiners, 281 P.2d 460, 
72 Ariz. 108—American Federation 
of Labor v. American Sash & Door 
Co.. 189 P.2d 912, 67 Ariz. 20. af¬ 
firmed 69 S.Ct. 268, 336 U.S. 638, 98 
Ij.Ed. 222, 6 A.L.R.2d 481—Ameri¬ 
can Fed^ation of Labor v. Amer¬ 
ican Sash & Door Co., 69 S.Ct. 260 
—State V. ChUds, 267 P, SO-O, 32 
Ariz. 222, 64 AX.R. 736. 

JtC.Y.—Wormsen v. Moss, 29 N.Y.S.2d 
798, 177 Misa 19. 

X«w moat be proper eseaeoise of pow¬ 
er 

A law enacted in the exercise of 
police power must in fact be a police 
law, and, if it is a law for the pro¬ 
tection of public health, it must be 
a health law having some relation to 
the public health. 

. Ariz.—State v. Borah, 76 P.2d 767, 61 
Ariz. 818, 116 A-ljEL 254. 


39- U.S.—Tyson & Bro.-United The¬ 
atre Ticket Offices v. Banton, N.Y., 
47 S.Ct. 426, 273 U.S. 418, 71 L.Bd. 
718. 68 A.D.R. 1236. 

Jones V. York County, 17eb., C. 
CJLNeb.. 26 P.2d 628. 

Lee Optical of OkL v. William¬ 
son, D.COkL, 120 F.Supp. 128— 
Harlow v. Ryland, D.C.Ark., 78 P. 
Supp. 488, affirmed, C.A., 172 F.2d 
784—^Pirst Nat. Ben. Soa v. Garri¬ 
son. D.C.Cal., 68 P.Supp. 972> af¬ 
firmed, C.C.A., 156 P.2d 622—Dugan 
V. Bridges, D.C.N.H, 16 P.Supp. 
694, appeal dismissed 67 S.Ct 668, 
800 U.S. 684, 81 L.Ed. 887. 

Society of the Sisters of the 
Holy Names of Jesus and Mary v. 
Pierce, D.C.Or., 296 P. 928—Cor¬ 
vallis Creamery Co. v. Van Winkle, 
D.C.Or., 274 P. 454, appeal dismiss¬ 
ed 48 S.Ct 247. 260 U.S. 768, 67 L. 
Ed. 499—U. S. V. Cohen, D.C.Mo, 
268 P. 420. 

Ala.—^Pirst Nat Bank. v. Jalfe, 196 
So. 103, 289 Ala. 667. 

Ark.—^Piser v. Clayton, 264 S.W.2d 
816, 221 Ark. 628—State v. Hurlock, 
49 S.W.2d 611, 185 Ark. 807. 

CaL—^Fall River Valley Irr. Dist. v. 
Mt Shasta Power Corporation, 269 
P. 444, 202 Cat 66, 66 A.L.R. 264 
—Binfold V. Boyd, 174 P. 66, 178 
CaL 458. 

CaL—^People v. Asamoto, App., 279 
P.2d 1010—Ex parte McNeal, 89 P. 
2d 1096, 82 CaLApp.2d 391—Mattel 

V. Hecke, 279 P, 470, 89 Cal.App. 
747. 

Conn.—Amsel v. Brooks, 106 A. 2d 
152, 141 Conn. 288, appeal dismissed 
. 76 S.Ct 126, 848 U.S. 880, 99 L.Ed. 
— —^Francis v. Fitzpatrick, 30 A. 
2d 552, 129 Conn. 619, 146 A.L.R. 
605—State v. Heller, 196 A. 337, 
123 Conn. 492, appeal dismissed 
Heller v. State of Connecticut, 68 
S.Ct 765, 803 U.S. 627, 82 LBd 
1088—State v. Kievman, 166 A. 601, 
116 Conn. 458, 88 A.L.H. 962. 

DeL—State v. Danberg, 6 A.2d 696, 1 
Terry 186—Corpus Jrazls olt^ in 
Becker v. State, 185 A. 92, 98, 7 

W. W.HaiT, 454—Galleghe^ v, Da¬ 
vis, 183 A. 620, 7 W.W.Harr. 880. 

Pla.—^Town of Bay Btobor islands v. 
Schlapik, 67 So.2d 865-T~McInemey 
V. Ervin, 46 So.2d 468—Varholy v. 
Sweat, 16 So.2d 267, 163 Pla. 671— 
Sweat V. Turpentine & Rosin Fac¬ 
tors, 160 So. 617, 112 Pla. 428— 
Cawthon v. Town of De Puniak 
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Springs, 102 So. 260, 88 Pla. 824— 
Nelson v. State, 94 So. 680, 84 Pla. 
631. 

Idaho.—State v. Finney, 160 P.2d 
180, 66 Idaho 630—State v. Arm¬ 
strong, 225 P. 491, 88 Idaho 493, 83 
A.L.R. 835. 

Ill.—^Eleopoulos V. City of Chicago, 
120 N.B.2d 665, 3 IU.2d 247—Thll- 
lens V. Hodge, 116 N.E.2d 886, 2 
I11.2d 46—Hannifin Corp. v. City of 
Berwyn, 116 N.E.2d 316, 1 IlL2d 
28—Henson v. City of Chicago, 114 
N.B.2d 778, 416 IIL 664—Gadlin v. 
Auditor of Public Accounts, 110 N. 
E.2d 284. 414 Ill. 89—People v. 
Brown, 96 N.E2d 888, 407 IIL 665 
—^Dunlap V. City of Woodstock, 91 
N.E.2d 484, 406 lU. 410—People ex 
reL Barrett v. Thillens, 79 N,B.2d 
<609, 400 IIL 224—Northern IIL Coal 
Corpl V. MedUL 72 N.B.2d 844, 897 
IIL 98—^Lamere v. City of Chica¬ 
go, 63 N.E.2d 863, 891 IIL 562— 

I Clarke v. Storchak, 52 N.E.2d 229, 
884 IIL 664, appeal dismissed 64 S. 
Ct 1270, 822 U.S. 718, 88 L.Ed, 
1556—^Metropolitan Trust Co. v. 
Jones, 51 N.E.2d 256, 884 IIL 248, 
149 A.L.R. 1416—Chicago Park 
Dist V. Canfield, 19 N.E.2d 876, 
870 IIL 447, 121 A.L.R. 657—Heartt 
V. Village of Downers Grove, 116 N. 
E $69, 278 IIL 92. 

City of Watseka v. Blatt, 60 N. 
E2d 689, 320 IlLApp. 191, trans¬ 
ferred 46 N.E.2d '874, 881 IIL 276. 

Ind.—^Department of . Financial In¬ 
stitutions V. Holt. 108 N.E.2d 629, 
231 Ind. 293—State ex reL Mavity 
V. Tyndall, 74 N.E.2d 914, 226 Ind. 
360, certiorari denied 68 S.Ct 609, 
338 U.S. 834, 92 L.Ed. 1118, rehear¬ 
ing denied -68 S.Ct 782, 333 U.S. 
858, 92 L.Ed. 1188. 

Iowa.—Sperry & Hutchinson Co. v. 
Hoegh, 65 N.W.2d 410--State, for 
Use and Benefit of Sioux City v. 
Harrington, 296 N.W. 221, 229 Iowa 
1092—State ex rel. Mitchell v. 
Thompson's School of Beauty Cul¬ 
ture, 286 N.W. 138, 226 Iowa 566. 

Ky.—Schoo V. Rose, 270 S.W,2d 940— 
Shelton v. MoCarroll, 214 S.W.2d 
896, 808 Ky. 288—City of Louifi- 
viUe V. Euhn, 146 S.W.2d 861, 284 
Ky. 684—^3k>odpast6r v. Kenton & 
Campbell ‘ Bene V. Burial Ass'n, 129 
S.W.2d 1033, 279 Ky. 92—Reynolds 
V. Walz, 128 S.W.2d 784, 278 Ky. 
809—Fowler V. Obier, 7 S.W.2a 219, 
224 Ky. 742^Ware v. Ammon, 278 
S.W. 698, 212 Ky. 152. 
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aessction between the assumed purpose of thei etmct- I ment and the actual provisions thereof, and that the 


r«—Schwegmann Bros. v. Louisiana 
IBd. of Alcoholic Beverage Control, 
So.2d 248, 216 La. 148, 14 A.L.H. 
fl 680—State v- Blake, 127 So. 692, 
170 La. 176. 

State V. Old Tavern Farm, 180 
A. 473, 133 Me. 468, 101 A.L.R. 810. 

Maryland Coal & Realty Co. v. 
Bureau of Mines of State, 69 A.2d 
171 , 193 Md. 627—Oorpua Toils 
. la Dasch v. Jackson, 183 A. 
134, 639, 170 Md. 261—Jack Lewis. 
Inc!, V. Mayor and City Council of 
Baltimore, 164 A. 220, 164 Md. 146, 

. ippeal dismissed 54 S.Ct. 66, 290 U. 

8. 585, 78 LEd. 617—Goldman v. 

• Orowther, 128 A. 60, 147 Md. 282, 
18 A.L.R. 1456. 

BI. —Sperry & Hutchinson Co. v. 

ttcBride, 80 N.E.2d 269, 307 Mass. 
108, 131 A.L.R. 1264. 

Bi'ilch. —Corpus Juils cited in People 
T. Breen, 40 N‘.W.2d 778, 780. 326 
Kich. 720— CorpoB Turis cited in 
Ritholz V. City of Detroit, 13 N.W. 
Id 283, 308 Mich. 268— Corpus Tiu 
iLs cited in Carolene Products Co. 
T. Thomson, 267 NT.'W'. 608, 610, 276 
Kich. 172. 

BC'lan.—^Brelmhorst v. Beckman. 36 N. 
VM 719, 227 Minn. 409. 

—^Bifoore v. Grillis, 39 So.2d 605, 
105 Miss. 865, 10 A.L.R.2d 1425. 
ICIi .—^Poole & Creber Market Co. t. 
Breshears, 125 S.W.2d 23, 843 Mo. 
1133—Valley Spring Hog Ranch Co. 
T. Plagmann, 220 S.W. 1, 282 Mo. 1, 
16 A.L.R. 266. 

BCIsit—^H. Earl Clack Co. v. Public 
Service Commission of State of 
Kontana, 22 P.2d 1056, 94 Mont. 
188—Corpus Toils cited in State v. 
City of Billings, 266 P. 11, 14, 79 
liont 26. 

jr“<b.—Golden v. Bartholomew, 299 N, 
V. 366, 140 Neb. 66—Corpus Turis 
dted in Carolene Products Co. v. 
Banning, 268 N.W. 313, 816, 131 
Reb. 429—^Lindemann v. St Jo- 
leph & G. I. Ry. Co., 202 N.W. 913, 
113 Neb. 284. 

ITTJ.—Schmidt v. Board of Adjust- 
nent of City of Newark, 88 A.2d 
107. 9 N.J. 406—Reingold v. Harp¬ 
er, 78 A.2d 64, 6 N.J. 182—Lake- 
vood Exp. Service v. Board of Pub¬ 
lic Utility Corners, 61 A.2d 730, 1 
NT.J. 46. 7 A.L.R.2d 1259. 

Sleber v. Xiaawe, 109 A.2d 470, S3 
KT.J.Super. llS^Messina v. Mayor 
md Council of Borough of Lodi, 87 
A2d 729, 18 N.J.Super. 603—Welsh 
Farms v. Bergsma, 84 A.2d 631, 16 
N.J.Super, 295—^New Jersey Used 
Car Trade Ass*n v. Magee, 61 A.2d 
T61, 1 N.J.Super. 871. 

New Jersey Good Humor v. 
Board of Corners of Borough of 
Bradley Beach, 11 A.2d 113, 124 N. 
X.Law 162—^Mansfield & Swett v. 
Town of West Orange, 198 A. 225, 
120 N.J.Liaw 146—Watchung Lake 
r. Mobus. 196 A. 223. 119 N.J.Law 


2T25—IC* Kcumgold & Sons v. Jeiv 
sey Clitr, nSO A. 635, 102 N.J.Law 
ITO. 

Iq re IvXorth Jersey Title Ins. 
Co., 18-4 A. 420, 120 N.JHq. 148, af¬ 
firmed 187 A. 146, 120 N.J.Eq. 608. 
N.M:.—St^ r. Prince, 189 P.2d 993. 

N.T.—^Aroo Western Corporation v. 
Woolle y. 4 J N.Y.S.2d 690, 266 App. 
DiV. 6.2J, ifflrmed 62 N.B.2d 687, 
N.tK. 6:SS7, motion granted 63 N. 
I3.2d 6VI, :J91 N.T. 823—Good Hu- 
m-or C orpcratlon v. City of New 
Toric. 31 MT.S.2d 86, 264 App.Div. 
•620, af^ituned 49 N.E.2d 153, 290 
N.T. Rli—^Cnstltute of Metropolis 
V. Uiiitersdty of State of New 
Tcrk. :2U KT.T.S. 893, 249 App.Div. 
33, 10 N.E.2d 521. 274 N. 

Y. 604. 

t>efi.8aica Milk Products Co. v. 
Du Moiid. 133 N.Y.S.2d 216. 205 
Mifl-c. 318,, affirmed 136 N.Y.S.2d 
619. 33-S Arpp.Dlv. 337—Wormsen v. 
Moss, 2> MT.S.2d 798, 177 Misc. 19 
— r. Department of Agrri- 
cultur^ and Markets, 299 N.Y.S. 
609. 164 Misc. 803—^Morrison v. 
Gentlw, na N.Y.S. 962, 162 Mlsc. 
710—v. Wood, 272 N.Y.S. 
268. IS'lMIisc. 66—City of Syracuse 
V. Sao-V. SB5 N.Y.S. 786, 128 Mlsc. 
566—^istoblnaon v. Wood, 196 N.Y.S. 
206, 1£3 JLffllsc. 299—^Brown v. Bun- 
1«7 N.Y.S. 993, 101 Mlsa 

626. 

Plan. Hiills v. City of Niagara 
rails, 18 86 N.Y.S.2d 668—Corpus 
Turis fiMnaduan dted In Gilpin v. 
Mutua l Li fe Ins. Co. of New York, 
64 N.lE'.S.Sa 436. 444, reversed on 
other .gfoiunds 66 N.Y.S.2d 831, 271 
A.pp.DilY. 4J9, motion denied 84 N.B. 
2d 328. 2^8 N.Y. 861, reversed on 
other KTOimds 86 N.B.2d 737, 299 
N’.Y 238, motion denied 96 N.B-2d 
467, SOlir.y. 731. 

N.C.--State 'T. Ballance, 61 S.E.2d 731, 
23 8 N..<J. ^$4, 7 A.L.R.2d 407. 

North jrn Pac. Ry. Co. v. Wai> 
ner, 4S N'..W.2d 196, 77 N.D. 721— 
Ste-te Y. OCromwell, 9 N.W.2d 914, 

73 N,r>,56;8. 

Ohio.--Cllftoon Hills Realty Co. v. 
City oi CSlncinnatl, 21 N.E.2d 993, 
6 0 OhLoAJOP. 443. 

Kra"U8 w. City of Cleveland, Com. 
PL., 1L.B NffB.2d 779, affirmed, App., 
iBj, N-j-aa 311. 

Okl.*^tate ex rel. Whetsel v. Wood, 
246 P«3d «12, 207 Okl. 193, 34 A.L. 
PU2d 1.321.. 

pricskstt: v. State, 200 P.2d 467, 
83 OKtCrr. 213, rehearing denied 
SOi P. 24 7’*8, 88 Okl.Cr. 213—^Delano 
V. Stflats, 168 P.2d 659, 82 OkLCr. 
258—Oucd V. State, 110 P.2d 613, 
TJs OlcICr'.- 223—Ex parte Davis, 91 
P.8d T88, 66 Okl.Or. 271—^Ex parte 
Fuller. 2383 P. 612, 31 OkLCr. 289. 
Or.—CQgrpttSS Juris Secuaidum quoted 
in, Chrrlstiiaix v. La Forge, 242 P.2d 
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797, 804, 194 Or. 460—^Kenji Nam- 
ba V. McCourt, 204 P.2d 669, 1'86 
Or. 579—^Mendlola v. Graham, 10 
P.2d 911, 139 Or. 692. 

Pa.—^Flynn v. Horst, 61 A.2d 64, 356 
Pa. 20—^Appeal of White, 134 A. 
409, 287 Pa. 269, 53 A.L.R. 1216— 
Valley Rys. v. City of Harrisburg, 
124 A. 644, 280 Pa. 386—Common¬ 
wealth V. Wormser, 103 A. 600, 260 
Pa. 44. 

Rohrer v. Milk Control Board, 

184 A. 133, 121 Pa.Super. 281. 

Loblaw Inc. v. City of Erie, Com. 

PL, 37 Brie Co. 130—^Whitman v. 
City of Pittsburgh, Com.PL, 87 
Pittsb.Leg.J. 131- 

R. I.—Halgh V. State Board of Hair¬ 
dressing, 72 A.2d 674, 76 R.I. 612— 
Amitrano v. Barbauro, 1 A. 2d 109, 61 
R.I. 424. 

S. C.—Gasque. Ina, v. Nates, 2 S.E. 
2d 36, 191 S.C. 271. 

Tenn.—Corpus Juris dted in State v. 
Greeson, 124 S.W.2d 263, 266, 174 
Tenn. 178. 

Tex.—Spann v. City of Dallas, 236 S. 
W. 613, 111 Tex. 360, 19 A.L.R. 
1387. 

Neel V. Texas Liquor Control 
Board, Civ.App., 269 S.W.2d 312, 
refused no reversible erroi^-Oorpus 
Juris quoted in State v. Smith, Civ. 
App., 47 S.W.2d 642, 644—Stone v. 
Kendall. Civ.App., 268 S.W. 759. 

Ex parte White, 198 S.W. 683, 82 
Tex.Cr. 86. 

Utah.—^Backman v. Bateman, 263 P. 

2d 561, 1 Utah 2d 153. 

Va—^Moore v. Sutton, 89 S.E.2d 848, 

185 Va 481—White v. Town of 
Culpeper, 1 S.E.2d 289, 172 Va 630 
—^Reaves Warehouse Corporation 
V. Commonwealth, 126 S.E. 87, 141 
Va 194, error dismissed 46 S.Ct. 
481, 271 U.S. 690, 70 L.Ed. 1154. 

I Wash.—^Ralph v. City of Wenatchee, 
209 P.2d 270. 34 Wash.2d 638. 
Wls.—^Kuhl Motor Co. v. Ford Motor 
Co., 71 N.W.2d 420, 270 Wls. 488— 
Town of Caledonia v. Racine Lime¬ 
stone Co., 63 N.W.2d 697, 266 Wis. 
475—^tate v. Withrow, 280 N.W. 
364, 228 Wis. 404, 116 A.L.R. 1310— 
Wisconsin Telephone Co. v. City of 
Milwaukee, 270 N.W. 338, 223 Wls. 
251—State v. Harper, 196 N.W. 461, 
182 Wis. 148, 33 A-L.R. 269. 

Wyo.—Corpus Juris dted in State v. 
Langley, 84 P.2a 767, 771, 63 Wyo. 
332—Corpus Juris quoted in State 
V. City of Sheridan, 170 P. 1, 8, 25 
Wyo. 347. 

12 C.J. p 929 note 21. 

Absolute assurance unnecessary 
The validity of a statute exert¬ 
ing the police power does not depend 
on the absolute assurance that the 
purpose designed can in fact be or 
will most probably be fully accom¬ 
plished as contemplated, or on the 
certainty that it will best conserve 
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latter do in some plain, appreciable, and appropriate I object for which the power is exercised.*9 
manner tend toward the accomplishmant o£ the 


purpose intended, or that the 
purpose desired Is necessary or ex¬ 
pedient for the greneral welfare. 
yia._#.Hunter v. Owens, 86 So. 839, 

80 Fla. 812. 

Character of activity 

In considerini: fitness, propriety, 
scope, and extent of police power 
employed, the character of the ac¬ 
tivity, over which the power is to he 
exerted, should be determined, since 
the police power is a sovereign right 
of the government existing essential¬ 
ly to protect the lives, health, morals, 
confort, and general welfare of the 
people., 

McSweeney v. Equitable Trust 
Co., 198 A. 629, 1*6 N’.J.Misc. 193. 
ITeoeesity need not he absolute 

The public necessity required to 
support the exercise of the police 
power need not be absolute, but the 
requirement is satisfied if exercise 
of power is demanded by generaJ 
welfare or invoked to promote 
the common good. 

CaL—^Ex parte McNeal, 89 P.2d 1096, 
32 CaLApp.2d 391. 

Eel.—State v. Hobson, 83 A..2d 846, 
7 Terry 381. 

K.J.—^Mansfield & Swett v. Town of 
West Orange, 198 A. 225, 120 N.J. 
Law 145. 

Precedent Immaterial 
It is immaterial that no precedent 
can be found for the statute where 
business to be affected is one in 
which whole public has direct inter¬ 
est. 

(ja.—Hanson v. Hartford Steam 
Boiler Inspection & Insurance Co., 
187 S.E. 648, 183 Ga. 1, reversed on 
other grounds Hartford Steam 
Boiler Inspection & Ins. Co. v. Har¬ 
rison, 67 S.Ct. 838, 301 H.S. 459, 

81 L.Ed. 122^ 

^qpubllo interest” 

(1) “Ordinarily, a course of action 
may he deemed to be in the public 
interest when it fairly tends to pro¬ 
mote the good of the community at 
large.” 

K.J.—^Mansfield & Swett v. Town of 
West Orange, 198 A. 225, 230, 120 
N.XLaw 146. 

(2) “Affected with a public. Inter¬ 
est,” as relates to ^gislative price 
regulation, means something more 
tbflw “quasi public,” **not strictly 
private/’ or like phrases. - 

U.S.—^Tyson & ]^.-Unlted Theatre 
Ticket Offices v. Banton, N.Y., 47 
act. 426, 273 TT.S. 418, 71 L.Bd. 
718, 58 A.L.R. 1236. 

<3)' The test is found in the effect 
which pursuit or calling has on pub¬ 
lic weal. 

OkL—Ex i^te Sales, 233-P. 186, 108 
-OkL 29—Ex parte Tindall. 229 P. 
• 125; 102 OkL 192. 


(4) Business is not affected with 
public interest merely because it is 
large, or because public has concern 
in respect of its maintenance or be¬ 
cause public derives benefit, accom¬ 
modation, ease, or enjoyment from it. 
U.S.—Tyson & Bro.-United Theatre 

Ticket Offices v. Banton, supra. 

(5) Personal service is not “af¬ 
fected with a public interest,” unless 
it is official or rendered in connec¬ 
tion, with business affected with such 
interest or devoted to public purpose. 
Ala.—City of Mobile v. Rouse, 173 

So. 266, 233 Ala. 622—City of Mo¬ 
bile v. Gibson, 178 So. 266, 233 
Ala. 622. 

(6) Pact that legislation is on a 
subject “affected with a public In¬ 
terest” means only that in such in¬ 
stances the state may enact regula¬ 
tory legislation to protect the pub¬ 
lic health, morals, safety, or welfare 
in exercise of the police power. 

Ind.—Kirtley v. State, 84 N.B.2d 712, 

227 Ind. 175. 

40. U.S.—Hollingsworth v. Federal 
Min. & Smelting Co., D.C.Idaho, 74 
F.Supp. 1009—^Midwest Beverage 
Co, V. Gates, D.C.Ind., 61 F.Supp. 
688—First Nat. Ben. Soc. v. Gar¬ 
rison, D.C.Cal., 58 F.Supp. 972, af¬ 
firmed, C.C.A., 165 F.2d 622—Feld¬ 
man V. City of Cincinnati, D,C.Ohio, 
20 F.Supp. 631. 

Society of the Sisters of the Holy 
Names of Jesus ajid Mary v. 
Pierce, E.C.Or., 29*6 F. 928, affirmed 
Pierce v. Society of the Sisters of 
the Holy Names of Jesus and 
Mary, 45 S.Ct. 671, 268 U.S. 610, 
69 L,Bd, 1070, 39 A.L.R. 468. 

Ala.—Alabama State Federation of 
Labor v. McAdory, 18 So.2d 810, 
246 Ala. 1, certiorari dismissed 65 
S.Ct. 1384, 326 U.S. 450, 89 L.Bd. 
1726—^Pirst Nat. Bank y. Jaffe, 196 
So. 103, 239 Ala. 567—Corpus Juris 
cited In. Gilchrist Drug Co. v. City 
of Birmingham, 174 So. 609, 614, 
234 Ala. 204. 

Arlz.—^Edwards v. State . Board of 
Barber Examiners, 231 P.2d 460, 72 
Ariz. 108—^Atchison, T. & S. F. Ry. 
Co. V. State, 266 P. 602, 33 Arlz. 
440, 58 A.L.R. 663. 

Ark.—^Union Carbide & Carbon Corp. 
V. White River Distributors, 276 
S,W.2d 465, 

Gal.—State Bd. of Dry Cleaners v. 
Thrlft-D-Lux Cleaners, 264 P.2d 
29, 40 Cal.2d 436—Serve Tourself 
Gasoline Stations Ass’n v. Brock, 
249 P.2d'645, 39 Cal.2d 813, appeal 
dismissed 73 S.Ct. 1130, 845 U.S. 
980, 97 L.Bd. 1894—McKay Jewel¬ 
ers v. Bowron, 122 P.2d 648, 19 
CaL2d 596, 189 A.L.R. 1188. 

People V. Asamoto, App., 279 
P.2d 1010—People v. Rose, 79 P:2d 
787, 26 Cal.App.2d 613. 
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Ballarinl, in Behalf of Lodge 
1327, Intern. Ass’n of Machinists, 
Production & Aeronautical Workers 
V, Schlage Lock Co., 226 P.2d 771, 
100 Cal.App.2d Supp. 869. 

D.C.—Palmer v. U. S., D.C.. 75 P. 
Supp. *63. 

Fla.—^Mclnemey v. Ervin, 46 So. 2d 
458—^Nelson v. State ex rel. Gross, 
26 So.2d 60, 157 Fla. 412—Varholy 
V. Sweat, 15 So,2d 267, 163 Fla. 671. 

Ga.—^Holcombe v. Georgia Milk Pro¬ 
ducers Confederation, 8 S.E.2d 705, 
188 Ga. 358. 

Idaho.—State v. Finney, 150 P.2d 130, 
65 Idaho 630. 

Ill.—^La Salle Nat Bank of Chicago v. 
City of Chicago, 125 N.E.2d 609, 
6 Ill.2d 344—^Pigura v. Cummins, 
122 N.E.2d 162, 4 I11.2d 44—Thil- 
lens V. Hodge, 116 N.B.2d 886, 2 
IlL2d 45—^Hannifin Corp. v. City of 
Berwyn, 115 N.E.2d 315, 1 IlL2d 28 
—^Henson v. City of Chicago, 114 N. 
B.2d 778, 416 Ill. 664—People v. 
Brown, 96 N.B.2d 888, 407 Ill. 665— 
Dunlap v. City of Woodstock, 91 
N.B.2d 434, 405 Ill. 410—People ex 
rel. Barrett v. Thillens, 79 N.R2d 
609, 400 Ill. 224—2700 Irving Park 
Bldg. Corp. V. City of Chicago, 69 
N.B.2d 827, 395 IlL 138—Metro¬ 
politan Trust Co. V. Jones, 61 N.B. 
2d 266, 384 IlL 248, 149 A.L.R. 1416 
—Kennedy v. City of Evanston, 
181 N.B. 312, 348 Ill. 426—People 
V. Carolene Products Co., 177 N.E. 
698, 345 XU. 166. 

City of Watseka v. Blatt, 60 N. 
E.2d 689, 320 IlLApp. 191, trans¬ 
ferred, see 46 N.E.2d 874, 881 Ill. 
276. 

ind.—^Hanley v. State, 128 N.E.2d 
452—^Department of Financial In¬ 
stitutions V. Holt, 108 N.E.2d 629, 
231 Ind. 293—^Bruck v. State ex rel. 
Money, 91 N.E.2d 349, 228 Ind. 189 
—Kirtley v. State, 84 N.E.2d 712, 
227 Ind. 176—State Board of Bar¬ 
ber Examiners v. Cloud, 44 N.E.2d 
972, 220 Ind. 652. 

Iowa.—State ex pel. Mitchell v. 
Thompson’s School of Beauty Cul¬ 
ture, 285 N.W.2d 133, 226 Iowa 556. 

Ky.—Schoo V. Rose, 270 S.W.2d 940 
—Shelton v. McCarroll, 214 S.W. 
2d 396. 308 Ky. 288—Bond Bros. v. 
Louisville and Jefferson County 
Metropolitan Sewer Dist, 211 S.W. 
2d 867, 807 Ky. 689, certiorari de¬ 
nied 70 S.Ct. 796, 839 U.S. 943, 94 
L.Bd. 1358—^Moore v. Northern 
Kentucky Independent Food Deal¬ 
ers Ass’n. 149 S.W.2d 766, 286 Ky. 
24—City of Louisville v. Kuhn, 145 
S.W.2d 851, 284 Ky. 684—Good- 
paster V. Kenton & Campbell 
Benev. Burial Ass’n, 129 S.W.2d 
1033, 279 Ky. 92—^Resnnolds v. Walz, 
128 S.W.2d 734, 278 Ky, 309. 
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Schwegmann Bros. v. Loulai- 
ana Board of Alcoholic Beverage 
Control, 43 So.2d 248, 216 lia. 148, 
14 Ali.B.2d 68—Mongogna v. 
O'Dwyer, 16 So.2d 829, 204 La 1030, 
162 AL.K. 162. 

Md.—Maryland Coal & Realty Co. v. 
bureau of Idines of State, 69 A«2d 
471 , 193 Md. 627—^Lipsltz v. Parr, 
164 A 748, 164 Md. 222. 

Mass.—Sperry & Hutchinson Co. v. 
McBride, 30 N.B.2d 269, 307 Mass. 
408, 131 AL.R. 1254. 

Mich.— <?o*pii» juris cited in People 

V. Breen, 40 N.W.2d 778, 780, 326 
Mich. 720—Corpus Juris cited in 
Ritholz V. City of Detroit, 13 N.W. 
2d 283, 308 Mich. 258—Cozpiis Juris 
oited in Carolene Products Co. v. 
Thomson, 267 NT.W. 608, 610, 276 
Mich. 172. 

Minn.— Breimhorst v. Beckman, 35 N. 

Wl2d 719, 227 Minn. 409. 

Miss.— Moore v. Grillis, 39 So.2d 505, 
205 Miss. 865, 10 AL.R.2d 1425. 

Mo.—^Poole & Creher Market Co. v. 
Breshears, 125 S.W.2d 23, 343 Mo. 
1133. 

Keb.—Golden v. Bartholomew, 299 K. 

W. 356, 140 Neb. 65—Corpus Juris 
cited la Carolene Products Co. v. 
Banning, 268 N.W. 313, 315, 181 
Neb. 429. 

N-H.—Chung Mee Restaurant Co. v. 

Healy, 171 A 268, 86 N.H. 483. 

N.jr.—^National City Bank of New 
York V. Del Sordo, 109 A2d 631, 16 
N.J. 530—Schmidt v. Board of Ad¬ 
justment of City of Newark, 88 A 
2d 607, 9 N.J. 406—Reingold v. 
Harper, 78 A2d 64, 6 N.J. 182— 
Lakewood Exp. Service v. Board of 
Public Utility Com'rs, 61 A2d 730, 
1 N.J. 45, 7 A.L.R.2d 1269. 

Sieber v. Laawe, 109 A2d 470, 33 
N.J.Super. 116—^Messina v. Mayor 
and Council of Borough of Lodi, 87 
A2d 729, 18 N.J.Super. 603—Welsh 
Farms v. Bergsma, 84 A2d 631, 16 
N.J.Super. 296—Reingold v. Harper, 
72 A2d 369, 7 N.J.Super. 625, af¬ 
firmed 78 A2d 64, 6 N.J. 182—New 
Jersey Used Car Trade Ass'n v. 
Magee, 61 A2d 761, 1 N.J.Super. 
371. 

Singer Sewing Mach. Co. v. New 
Jersey Unemployment Compensa¬ 
tion Commission, 27 A2d 889, 128 
N.J.Law 611, afidrmed 81 A2d 818, 
180 N.J.Law 173—N. J. Good Hu¬ 
mor V. Board of Corners of Borough 
of Bradley Beach, 11 A2d 113, 124 
N.J.Law 162—Regal Oil Co. v. 
State, 10 A2d 495, 123 N.J.Law 
466—Watchung Lake v. Mobus, 196 
A 223, 119 N. J.Law 272. 

In re North Jersey Title Ins. Co., 
184 A 420, 120 N.J.Ed. 148, affirmed 
187 A 146,, 120 N.J.Ea. 608—In re 
Mechanics Trust Co., 181 A 423, 
119 N.J.Bq. 141. 

N.M.—State ex rel. Hughes v. Cleve¬ 
land, 141 P.2d 192, 47 N*M. 230. 
N.Y.—^People v. Ford Motor Co., 63 
N.T.S.2d 697, 271 App.piv. 141— 


I Avon Western Corporation v. Wool- 
ley, 42 N.T.S.2d 690, 266 App.Dlv. 
629, aflarmed 52 N.B.2d 687, 291 N.T. 
687, motion granted 58 N.E.2d 678, 
291 N.Y. 823. 

Defiance Milk Products Co. v. Du 
Mond, 133 N.T.S.2d 216, 205 Misc. 
813, affirmed 136 N.T.S.2d 619, 286 
App.Div. 337—^People v. Caponigrl, 
6 N.T.S.2d 677, 169 Misc. 9—People 
V. Wood, 272 N.YS. 268, 161 Misc. 

I 66—City of Syracuse v. Snow, 205 

N.T.S. 786, 123 Misc. 668. 

Olan Mills v. City of Niagara 
Palls, 136 N.T.S.2d 668— CJorpus Ju¬ 
ris Seeuudum oited iu Gilpin v. Mu¬ 
tual Life Ins. Co. of N. T., 64 N.T. 

S. 2d 436, 444, reversed on other 
grounds 66 N.T.S.2d 831, 271 App. 
Div. 499, motion denied 84 N.B.2d 
328, 298 N.Y. 861, reversed on oth¬ 
er grounds 86 N.E.2d 737, 299 N.Y. 

I 253, motion denied 95 N.E.2d 407, 
301 N.Y. 731—Good Humor Corpo¬ 
ration V. City of New York, 33 N. 

T. S.2d 906, affirmed 36 N.T.S.2d 
85, 264 App.Div. 620, afifirmed 49 
N.B.2d 163, 290 N.Y. 812. 

N.C.— Corpus Juris Secundum Quoted 
in State v. Mobley, 66 S.E.2d 12, 20, 
234 N.C. 66—State v. Harris, 6 S.E. 
2d 854, 216 N.C. 746. 128 AL.R. 
658. " 

N.D.—^Northern Pac. Ry. Co. v. War¬ 
ner, 45 N.W.2d 196, 77 N.D. 721— 
State V. Cromwell, 9 N.W.2d 914, 
72 N.D. 666. 

Ohio.—^American Cancer Soc. v. City 
of Dayton, 114 N.E.2d 219, 160 Ohio 
St. 114—C. A King ^ Co. v. Horton, 
156 N.E. 124, 116 Ohio St. 206. error 
dismissed 48 S.Ct 322, 276 U.S. 600, 
72 D.Bd. 725. 

City of Springfield v. Hurst, App., 
57 N.B.2d 426, aifirmed 66 N.B.2d 
186, 144 Ohio St. 49—^Myers v. City 
of Defiance, 36 N.E.2d 162, 67 Ohio. 
App. 159—Clifton Hills Realty Co. 
V. City of Cincinnati, 21 N.B.2d 993, 
60 Ohio App. 443. 

Moreson v. City of Akron, 6 Ohio 
Supp. 180. 

J. L. & H. Stadler v. City of 
Cleveland, 4 Ohio N.P.,N.S., 649, 
reversed on other grrounds 16 Ohio 
Cir.Ct.,N.S., 603, 31 Ohio Cir.Dec. 
669. 

OkL—Dowell v. City of Tulsa, 273 P. 
2d 869, certiorari denied 76 S.Ct. 

292, 848 U.S. 912, 99 L.Ed.- 

City of Guthrie v. Pike & Long, 
243 P.2d 697, 206 Okl. 307—Skinner 
V. State ex rel. Williamson, 116 P. 
2d 123, 189 Okl. 235, reversed on 
= other grounds Skinner v. State of 
Oklahoma ex rel. Williamson, 62 S. 

• Ct. 1110, 816 U.S. 636; 86 L.Bd. 
1655, conformed to 165 P.2d 715, 
196 Okl. 106—State ex rel. Roth v. 
Waterfield, 29 P.2d 24, 167 Okl. 
209—Gibbons v. Missouri, H & T. 
R. Co., 285 P. 1040, 142 OkL 146. 
Or.— Corpus Juris Secnudum Quoted 
in Christian v. La Forge, 242 P.2d 
797, 804, 194 Or. 460—rDonohue v. 
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Bosentbal, 34 P.2d 816, 147 Or. 408 
—Semler v. Oregon State Board of 
Dental Examiners, 84 P.2d '311, 148 
Or. 50, affirmed 66 S.Ct. 570, 294 

U. S. 608, 79 L.Ed. 1086. 

Pa.—^Warren v. City of Philadelphia, 
116 A2d 218, 382 Pa. 380—Gambone 

V. Commonwealth, 101 A2d 684, 376 
Pa. 647—Otto Milk Co. v. Rose, 99 
A2d 467, 376 Pa. 18—Hertz Drivur- 
self Stations v. Siggins, 68 A 2d 
464, 359 Pa 25, 7 AL.R.2d 438— 
Commonwealth v. Zasloff, 13 A. 2d 
67, 338 Pa 467, 128 AL.R. 1120—, 
Breinig v. Allegheny County, 2 A 2d 
842, 332 Pa 474—Harris v. State 
Board of Optometrical Examiners 
of Department of Public Instruc¬ 
tion of the Commonwealth, 135 A 
237, 287 Pa 631—Appeal of White, 
134 A 409, 287 Pa 259, 53 AL.R. 
1216—^Mahon v. Pennsylvania Coal 
Co., 118 A 491, 274 Pa 489. re¬ 
versed on other grounds Pennsyl¬ 
vania Coal Co. v. Mahon, 43 S.Ct. 

. 168, 260 U.S. 893, 67 L.Ed. 322, 28 
' AL.R. 1321. 

Loblaw, Inc. v. City of Erie, Com. 
PL, 89 PaDist. & Co. 449, 87 Brie 
Co. 180. 

Cott Beverage Corp. v. Horst, 
Com.Pl., 67 Dauph.Co. 18, affirmed 

110 A2d 406, 380 Pa 113—Holgate 
Bros. Co. V. Bashora 46 DaupluCo. 
274, affirmed 200 A 672, 331 Pa 
266, 117 AL.R. 639—Whitman v. 
City of Pittsburgh, Com.Pl., 87 
Pittsb.Leg.J. 131. 

R. I.—^Haigh v. State Board of Hair¬ 
dressing, 72 A2d 674, 76 R.L 612 
—^Kane v. Lapre, 33 A2d 218, 69 
R.I. 830—^Prata Undertaking Co. v. 
State Board of Embalming & Fu¬ 
neral Directing, 182 A 808, 65 R.I. 
464, 1,04 A.L.R. 389. 

S. D.—City of Rapid City v. Schmitt. 
71 N.W.2d 297—State v. Wood, 215 
N.W. 487, 61 S.D. 486, 64 AL.R. 
719. 

Tenn.—Corpus Juris oited iu State v. 
Greeson, 124 S.W.2d 253, 256, 174 
Tena 178. 

Tex.—^Palfurrias Creamery Co. v. 

City of Laredo, Civ App., 276 S.W. 

. 2d 861, followed in Metzger Dairy 
of San Antonio v. City of Laredo, 
276 S.W.2d 356, error refused no re- 
’ versible error—^Neel v. Texas Liq¬ 
uor Control Board, Civ.App., 269 
^ S.W.2d 312, refused no reversible 
error—Corpus Juris quoted In State 
V. Smith, Civ.App., 47 S.W.2d 642, 
644. 

Ex parte Smith, 211 S.W.2d 204, 
162 Tex.Cr. 126. 

Utah.—^Backman v. Bateman, 268 P.2d 
661, 1 Utah 2d 163—Allan v. True¬ 
man, 110 P.2d 366, 100 Utah 36. 
Wash.—State v. Sears, 103 P.2d 887, 

4 Wash.2d 200—McDermott v. 
State, 84 P.2d 372, 197 Wash. 79— 
Shea V. Olson, 63 P.2d 615, 186 
Wash. 143, 111 A.L.R. 999, adhered 
to 69 P.2d 1183, 186 Wash. 700, 

111 AL.R. 1011. 
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The police power of the state cannot be used to 
oppress^®*^ or favor it must be used impar¬ 
tially and without unreasonable discrimination.'^®*^® 
The mere restriction of liberty or of property rights 
cannot of itself be denominated ‘‘public welfare/’ 
and treated as a legitimate object of the police 
power,^^ unless the public welfare authorizes the en¬ 
actment,^ 2 and regulatory laws must not be the 
fruitage of caprice^^.s or of personal enmity. ^ 2.10 


16 C.J.S. 

Furthermore, the legislature cannot use the police 
power as a subterfuge to do something that it 
otherwise could not do in the infringement of 
private interests or the restraint of private 
rights.‘*2.i5 The police power must be exercised for 
public purposes only;^^*^® the legislature may not 
exercise the police power for private purposes,48 
or for the exclusive benefit of particular individuals 
or classes, ^4 although a statute which is otherwise 


Wls.^tate V. Harper, 19$ N.W. 461, 
182 Wis. 148, 33 A.Li.R. 269. 

Wyo.—Corpus Jtiris cited in State v. 
iMgley, 84 P.2d 767. 771. 63 Wyo. 
332. 

12 C.J. p 930 note 22. 

40.5 Md.—^Mayor and City Council of 
Baltimore v. Byrd, 62 A.2d 688, 191 
Md. 632-r-Kahl v. Consolidated Gas, 
Blectric Light & Power Co. of Bal¬ 
timore. 60 A.2d 764. 191 Md. 249. 
Keb.—^McGraw Elec. Co. v. Lewis & 
Smith Drug Co., 68 N.W.2d 608. 
159 Neb. 703. 

40^10 Md.—Mayor and City Council 
of Baltimore v. Byrd, 62 AL.2d 688, 
191 Md. 632. 

40.15 Cal.—Anderson v. Great Re¬ 
public Life Ins. Co.. 106 P.2d 75, 41 
CaLApp.2d 181—^Larson v. Bush, 83 
P.2d 966, 29 CalJ^pp.2d 43. 

Conn.—^Francis v. Fitzpatrick, 30 A. 
2d 562, 129 Conn. 619, 145 A.LR. 
606. 

Neb,—^McGraw Elec. Co. v. Lewis & 
Smith Drug Co.. 68 N.W.2d 608, 
169 Neb. 703. 

41. U.S.—Coppage v. Hansas, Kan., 
36 S.Ct. 240, 236 U.S. 1, 69 LEd. 
441, L..R.A,1915C 960. 

Ky.—^Bond Bros. v. Louisville and 
Jefferson County Metropolitan 
Sewer Dist, 211 S.W.2d 867, 307 Ky. 
689, certiorari denied 70 S.Ct. 796, 
839 U.S. 943, 94 L.Ed. 1358. 

Pa.—Appeal of Lord, 81 A.2d 633, 368 
Pa. 121. 

42. Ill.—Catholic Bishop of Chicago 
V. Village of Palos Park, 121 N.E. 
661, 286 IlL 400. 

Pa.—^Hertz Drivurself Stations v. 
Siggins, 58 A.2d 464, 359 Pa. 26, 7 
A.L.R,2d 438. 

Znapositlou of burden ou Individual 
Police power cannot be exercised to 
impose a burden on the individual 
unless It results In benefit to the 
public. 

Tex.—Lone Star Gas Co. v. Kelly, 166 
S.W.2d 446, 140 Tex. 15, answer to 
certified question conformed to 166 
$.W.2d 191. 

42.5 Cal.—Ex parte Makl, 133 P.2d 
64, 66 CaLApp.2d 635. 

42.10 Cal.—^Bx parte Maki, supra. 
42.15 U.S.—^Midwest Beverage Co. v. 

Gates, D.CInd., $1 F.Siipp. 688. 

42.20 Ala.—State ex rel. Wilkinson 
V.' Murphy, 186 So. 487, 237 ^a. 
332, 121 A.L.R. 283. - - 


43. Cal.—Binfold v. Boyd, 174 P. 56. 
178 Cal. 458. 

Ex parte Maki, 133 P.2d 64, 66 
Cal.App.2d 635. 

Conn.—State v. Heller, 196 Au 337, 
123 Conn. 492, appeal dismissed 
Heller v. State of Connecticut, 68 
S.Ct. 766, 303 U.S. 627, 82 L.Bd. 
1088. 

Ga.—Corpus Jtiris Secundum quoted 
in Mayor, etc., of Savannah v. Sa¬ 
vannah Distributing Co., 43 S.E.2d 
704, 713, 202 Ga. 659. 

Ill._Koos V. Saunders. 182 N.B. 416, 
349 Ill. 442. 

Nev.—City of Reno v. Second Judi¬ 
cial District Court in and for 
Washoe County, 95 P.2d 994, 69 
Nev. 416, 125 AuLR. 948. 

N.J.—^Relngold v. Harper, 78 A. 2d 
64, 6 N.J. 182. 

N. J. Good Humor v. Board of 
Com'rs of Borough of Bradley 
Beach, 11 A.2d 113, 124 N.J.Law 
162. 

Okl.—Oklahoma Natural Gas Co. v. 
Choctaw Gas Co., 236 P.2d 970, 205 
Okl. 255. 

Or.—Corpus Jtiris Secundum quoted 
in Christian v. La Forge, 242 P.2d 
797, 804, 194 Or. 460. 

R.L—City of Providence v. Stephens, 
188 A. 614, 47 R.L 387. 

12 C.J. p 931 note 26. 

ClASsiflcatlosi. 

If in police protection legislation 
making distinctions among those 
opening stores may be valid, it must 
be by separate and special treatment, 
adapted for purpose and without con¬ 
fusion with unrelated subjects of 
classification. 

N.H—Woolf V. Puller, 174 A. 193, 87 
N.H. 64, 94 A.L.R. 1067. 

44. U.S.—Lee Optical of OkL v. Wil¬ 
liamson, D.C.Okl., 120 P.Supp. 128. 

U. S. V. Cohen, D.C.M 0 ., 268 F. 
420. 

Cal.—^In re Landowitz, 71 P.2d 834, 22 
Cal.App.2d 733—^Ex parte Kazas, 70 
P.2d 962, 22 Cal.App. 2 a 161—Deese 
V.- City of Lodi, 69 P.2d 1006, 21 
Cal.App.2d 631. 

Ballarlni, in Behalf of Lodge 
1327, Intern. Ass'n of Machinists, 
Production & Aeronautical Workers 
V. Schlage Lock Co., 226 P.2d 771, 
100 Cal.App.2d SUPP. .869. 

Del.—S'tate v. Danberg, 6 A..2d 696, 1 
Terry 136. 

Pla.-^Llquor Store v. Continental 
* distilling Corp., 40 So.2d 371. 
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Ga.—Corpus J'nris Secundum quoted 
in Mayor, etc., of Savannah v. Sa¬ 
vannah Distributing Co., 43 S.E.2d 
704, 713, 202 Ga. 669. 

Ind.—State Board of Barber Examin¬ 
ers V. Cloud, 44 N.E.2d 972, 220 Ind. 
552. 

Mo.—Wolpers v. Unemployment Com¬ 
pensation Commission, 186 S.W.2d 
440, 363 Mo. 1067. 

Nev.—City of Reno v. Second Judicial 
District Court in and for Washoe 
County, 96 P.2d 994, 59 Nev. 416, 
126 A.L.R. 948. 

N.J.—^Relngold v. Harper, 78 A.2d 64, 
6 N.J. 182. 

Welsh Farms v. Bergsma, 84 A. 
2d 631, 16 N.J.Super. 296—New 
Jersey Used Car Trade Ass'n v. 
Magee, 61 AL.2d 751, 1 N.J.Super. 
371. 

N. J. Good Humor v. Board of 
Com'rs of Borough of Bradley 
Beach, 11 A.2d 118, 124 N.XLaw 
162. 

N.Y.—^Burke v. Kingsley Books, Inc., 
142 N.Y.S.2d 786, 208 Misc. 160. 
N.C.—State v. Ballance, 61 S.B.2d 731, 
229 N.C. 764, 7 A.L.R.2d 407—Palm¬ 
er V. Smith, 51 S.E.2d 8, 229 N.C. 
612. 

Ohio.—State v, Lemer, Com.Pl., 81 
N.E.2d 282. 

Okl.—^Dowell V. City of Tulsa, 278 P. 
2d 869—Oklahoma Natural Gas Co. 
V. Choctaw Gas Co., 236 P.2d 970, 
206 Okl. 265—Oklahoma City v. 
Johnson, 82 P.2d 1067, 183 Okl. 430. 
Or.—Corpus Juris Secundum quoted 
In Christian v. La Forge, 242 P. 
2d 797, 804, 194 Or. 450. 

Pa.—Nolan v. Jones, 106 A. 235, 263 
Pa. 124. 

Loblaw, Inc. v. City of Brie, 
89 Pa.DlsL & Co. 449, 37 Brie Co. 
130—^Davis v. American Meter Co., 
86 Pa.I>lst & Co. 602, 86 Erie Co. 
109. 

R.I.—Haigh v. State Bd. of Hair¬ 
dressing, 72 A.2d 674, 76 R.L 612— 
Amitrano v. Barbaro, 1 A.2d 109, 
61 R.I. 424. 

12 C.J. p 931 notes 27, 28. 

Special Class 

To be supported by concept of gen¬ 
eral welfare legislation must aim to 
promote welfare of a properly classi¬ 
fied segment of general public as con¬ 
trasted with that of a small percent¬ 
age or a special clieuss of that body 
politic where no such classification 
can be justified. 
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within the police power or serves a public purpose 
is not unconstitutional merely because it incidentally 
benefits a limited number of persons.-^^-S 

A statutory provision which is not a legitimate po¬ 
lice regulation cannot be made such by being placed 
in the same act with a police regulation, or by be¬ 
ing enacted with a legislative declaration of a pur¬ 
pose which would be a proper object for the exer¬ 
cise of that power,45 and the mere statement of a 
legislative committee that a bill is in the interests 
of the public health and morals does not preclude 
the courts from scrutinizing the act^S-S The public 
purpose necessary to support an exercise of police 
power is not imparted into a legislative act merely 


because it supersedes an act which had such public 
purpose.45 

The exercise of the police power is not limited to 
acts mala in se,47 but a legislature in the exercise 
of such power cannot make criminal an innocent 
act when no interference is had with public health, 
safety, comfort, or welfare.48 

Emergency legislation. Statutes intended to prcH 
vide relief in an emergency depend for their validity 
on a proper exercise of the police power.48»5 Legis-. 
lation may be enacted under the police power, in 
seasons of emergency, which would not be appro-. 
priate at other times,49 and such legislation is not 


Cal.— State Bd. of Dry Cleaners v. 
Thrift-D-Lux Cleaners, 254 P.2d 
29, 40 Cal.2d 486. 

CompensatioiL for riglits 
When police power is exercised to 
remedy economic conditions to detri¬ 
ment of one class of persons, appro¬ 
priate provisions for protecting 
rights of that class of persons and 
providing compensation for rights in¬ 
fringed on should be provided for. 
Okl.—State ex rel. Roth v. Water- 
field, 29 P.2d 24, 167 Okl. 209. 

44.5 Conn.—^Amsel v. Brooks, 106 
A.2d 152, 141 Conn. 288, appeal dis¬ 
missed 75 S.Ct 125, 348 U.S. 880, 

99 I».Bd.-State v. Heller, 196 

A. 337, 128 Conn. 492. 

Del.—^Wilmington Parking Authority 
V. Ranken, 105 A.2d 614. 

Wis.—^Kuhl Motor Go. v. Ford Mo¬ 
tor Co., 71 N.W,2d 420, 270 Wis. 
488. 

45. U.S.—Coppage v. Kansas, Kan., 
85 S.Ct 240, 236 U.S. 1, 69 L.Bd. 
441, L..R.A.1916C 960. 

Ark.—Union Carbide & Carbon Corp. 
V. White River Distributors, 276 
S.W.2d 455. 

Cal.—^People v. Asamoto, App., 279 
P.2d 1010. 

Fla.—Valdez v. State ex rel. Parrior, 
194 So. 888, 142 Pla. 123. 
ni. —^People V. Brown, 96 N.B.2d 888, 
407 Ill. 665. 

Ind.—State Board of Barber Exam¬ 
iners V. Cloud, 44 N;E.2d 972, 220 
Ind. 562. 

Ky.—^Bond Bros. v. Louisville and 
Jefferson County Metropolitan Sew¬ 
er Dist, 211 S.W.2d 867. 307 Ky. 
689, certiorari denied 70 S.Ct 796, 
839 U.S. 943, 94 L.Ed. 1868—Hob- 
litzel V. Jenkins, 263 S.W. 764, 204 
Ky. 122. 

La.—Schwegmann Bros. v. Louisiana 
Bd, of Alcoholic Beverage Control, 
43 So.2d 248, 216 La. 148, 14 AL.R. 
2d 680. 

N.J.—A P. Smith Mfg. Co. v. Bar- 
low. 97 A2d 186, 26 N.J.Super. 106, 
affirmed 98 A2d 681, 13 N.J. 146, 
39 AL.R.2d 1179, certiorari denied 
E^Iow v. A. P. Smith Mfg. Co., 

16 C.J.S.—60 


74 S.Ct 107, 346 U.S. 861, 98 L.Ed. 
873—T. Hegeman Co. v. Mayor 
and Council of Borough of River 
Edge, 69 A2d 767, 6 N.J.Super. 496. 
Okl.—Bemis v. State, 162 P. 466, 12 
OkLCr. 114. 

Or.—Corpus Juris Seounfium quoted 
in Christian v. La Forge, 242 P.2d 
797, 804, 194 Or. 460. 

Pa.—^Hertz Drivurself Stations v. 
Siggins, 68 A2d 464, 359 Pa. 26, 
7 AL.R.2d 488—^Flyxm v. Horst 61 
A2d 64, 856 Pa. 20—Commonwealth 
ex rel. Schnader v. Liveright, 161 
A 697, 308 Pa. 36. 

Commonwealth v. Perkins. 41 Pa. 
Dist. & Co. 55, 50 Dauph.Co. 18, af¬ 
firmed 21 A2d 45, 842 Pa. 629, af¬ 
firmed Perkins. v. Commonwealth 
of Pa., 62 S.Ct 484, 314 U.S, 586, 
86 L.Ed. 473. 

legislative declaration entitled to 
great weight 

In determining whether a statute 
is reasonable, courts give due con¬ 
sideration to a declaration in the 
statute that it is in the interests of 
the public health, safety, and gener¬ 
al welfare, and such declaration is 
entitled to great weight, though not 
conclusive. 

Or.—Christian v. La Forge, 242 P.2d 
797, 194 Or. 460. 

Conolnsiveness on demurrer 
On demurrer to information charg¬ 
ing accused with selling and deliv¬ 
ering milk without license required 
by Milk Control Act, statement in 
act that existing trade practices 
might endanger public health was 
conclusive on court, where there 
was nothing on face of act or from 
facts from which court could take 
Judicial notice that act infringed 
constitutional rights. 

Vt.—State V. Auclair, 4 A2d 107, 110 
Vt 147. 

45.5 NT.Y.—Wormsen v. Moss, 29 NT.T. 
S.2d 798, 177 Misc. 19. 

46. Neb.—^Hubbell Bank v. Bryan, 
246 N.W. 20, 124 Neb. 61, certio¬ 
rari denied Bryan v. Hubbell Bank 
of Hubbell, Nebraska, 63 S.Ct 786, 
289 U.S. 753, 77 L.Ed. 1498. 
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47. Va.—Goe v. Gifford, 191 BA. 
783, 168 Va, 497, 

48. Ill.—^People V. Carolene Prod^. 
ucts Co.. 177 N.B. 698, 346 IlL 166. 

Nev.—Corpus Juris Seoundmu 
in City of Reno v. Second Judicial 
District Court in and for Washoe 
County, 96 P.2d 994, 69 Nev. 416^ 
125 AL.R. 948. 

4&5 R.I.—^In re Opinion to the Qovi 
emor, 63 A2d 724, 76 R.I. 64. 

49. U.S.—Albertson v. Millard, D.C, 
Mich., 106 F.Supp. 635, vacated on 
other grounds 73 S.Ct. 600, 345 U.S, 
242, 97 L.Bd. 983—^AmericanrHa' 
waiian S. S. Co. v. U. S., D.aM,Y., 
86 F.Supp. 816, affirmed, G.A, 191 
F.Supp. 26, certiorari denied 72 S. 
Ct 658, 842 U.S. 941, 96 L.Bd. 700. 

Ariz.—^Pouquette v. O’Brien, 100 P.2d 
979, 65 Ariz. 248. 

CaJ.—^House v. Los Angeles County 
Flood Control Dist, 163 P.2d 960, 
25 Cal.2d 884. 

Mich.—People v. Sell, 17 N.W.2d 193, 
310 Mich. 305. 

N.Y.—^People v. Mosmihan, 200 N.Y. 

S. 434, 121 Misc. 34. 

Ohio.—Corpus Juris Secundum quot¬ 
ed in City of Columbus ex rel. 
Falter v. Columbus Metropolitan 
Housing Authority, Com.Pl., 67 N. 
B.2d 338, affirmed, App., 68 N.E.2d 
108. 

R.I.—^In re Opinion to the Governor, 
63 A.2d 724, 76 R.I. 264. 
Xmpairment of rights of property and 
person 

The imminent danger and actual 
necessity of an emergency may Jus¬ 
tify legislative interference with and 
impairment of the rights of property 
and person without compensation in 
the exercise of police power. 

N.Y.—Stahl V. Finkelstein, 73 N.Y.S. 

2d 679, 189 Misc. 870. 

Impairment of power to enforce con¬ 
tracts 

(1) Emergency measures may be 
valid although temporarily impairing 
power to enforce contracts. 

Ohio.—City of Akron v. Public Util¬ 
ities Commission, 78 N.E.2d 89(]|, 
149 Ohio St 847. 
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invalid merely because it necessarily works a hard¬ 
ship on some individuals for a period of limited 
durationbut emergency does not justify de- 
struction.50 Emergency legislation ordinarily con¬ 
tains a declaration that an emergency exists which 
is causing widespread distress to a large portion of 
the population with resulting danger to health, 
safety, or morals of the public generally,50-6 but the 
mere legislative declaration does not of itself create 
an emergency which will warrant the legisla- 
tion.5®*io The actual existence of the emergency 
and not the limitation of the lav/'s operation to a 
prescribed period, gives validity to an exercise of 
the police power, and, when the emergency ceases to 
exist, the operation of the statute will be arrested, 
even though the prescribed term of its operation 
may not then have expired.^! An emergency is an 
unusual public exigency calling for the exercise 
of the police power to alleviate the common peril 
or need;5i*5 and the emergency must be temporary, 
or it cannot be said to be an emergency.®^*^® The 
inquiry in all such cases is whether in right reason 
the public urgency sustains the remedy invokedS^-i® 


Emergency does not create or enlarge the remedial 
power5i-20 or diminish restrictions of the constitu¬ 
tion but it may furnish the occasion for its 

exercise in the essential common interest.5l-30 
Emergency legislation must be addressed to a legiti¬ 
mate end,5i*25 and the measures taken must be rea¬ 
sonable and appropriate thereto.^l-^o a statute not 
enacted to have effect only during a period of public 
emergency cannot be sustained as emergency legis- 

lation.51-45 

§ 196* — Subordination to Constitution 

The exercfse of the poflce power Is under the con¬ 
trol of the principles of constitutional law, and the po¬ 
lice power must at all times be exercised with scrupu¬ 
lous regard for constitutionally guaranteed rights. 

The exercise of the police power is under the 
control of the principles of constitutional law,6i-50 
and the police power must at all times be exercised 
with scrupulous regard for constitutionally guar¬ 
anteed rights.61-55 It has been said that the con¬ 
stitutional guaranties stand in equal strength and 
force with the police power, and are not subordi- 


(2) Validity of statute modlfsdngr 
private contractual obligratlons in 
public Interest when emergrency aris¬ 
es does not depend on whether legris- 
lation affects contracts incidentally 
or directly or indirectly, but on 
whether it is addressed to legitimate 
end and measures taken are reason¬ 
able and appropriate to such end. 
K.T.—Cohen v. Freedman, 68 N.T.S. 

2d 154, 185 Misc. 848. 

(3) Exercise of police power as af¬ 
fecting obligation of contract gener¬ 
ally see infra § 281. 

-49.5 N.T.—Stahl v. Finkelstein, 78 
N'.T.S.Sd 679, . 189 Misc. 870, 

.60. N.T.—^Darweger v, Staats, 275 
N.T.S. 894, 153 Misc. 622, affirmed 
278 N.T.S. 87, 243 App.Div. 380, 
leave to appeal granted 278 N.T.S. 
94, 243 App.Div. 825, affirmed 196 
K-B. 61, 267 N.T. 290. 

Ohio.—Corpus Jtiris SeoundtUBi q,iiot- 
ed in City of Columbus ex rel. Fal¬ 
ter V. Columbus Metropolitan 
Housing Authority, 67 N.B.2d 338, 
361, affirmed, App., 68 N.B.2d 108. 

•50.5 RX—In re Opinion to the Gov¬ 
ernor, 63 A.2d 724, 75 R.I. 64. 

50.10 R.I.—^In re Opinion to the 
Governor, supra. 

51- Ariz.—PouQuette v. O’Brien, 100 
P.2d 979, 55 Ariz. 248. 

Cal.—Ex parte Blaney, 184 P.2d 892, 
SO CaL2d 643. 

Me.—WatervUle Realty Corp. v. City 
of Eastport, 8 A.2d 898, 136 Me. 
809. 

MJT.—Safeway Stores v. Botti, 60 
A.2d 818, 137 N.J.Iiaw 437—Houri- 


gan V. North Bergen Tp., 172 A. 
193, 786, 113 N.J.Law 148. 

Sbrolla v. Hess, 43 A.2d 498, 23 
N.J.Misc. 229, affirmed 44 Au2d 36, 
24 N.J.M1SC. 261. 

N.y.—Gilpin V. Mutual Life Ins. Co. 
of N. T., 64 N.T.S.2d 436, reversed 
on other grounds 66 N,T.S.2d 831, 
271 App.Div. 499, motion denied 84 
N.E.2d 328, 298 N.Y. 861, reversed 
I on other grounds 86 N.E.2d 737, 
299 N.Y. 253, motion denied 95 N. 
B.2d 407, 801 N.Y. 731. 

Ohio.—Corpus Jtiris Secundum quot¬ 
ed in City of Columbus ex rel. Fal¬ 
ter V. Columbus Metropolitan 
Housing Authority, Com.PL, 67 
N.E.2d 338, affirmed, App., 68 N.E. 
2d 108. 

Subsistence of emergency as open to 
Judicial inquiry see infra § 198. 
Statute unconstitutional, 

where public emergency authorizing 
its interference with contract rights 
no longer existed at time of its enact¬ 
ment. 

Miss.—Jefferson Standard Life Ins. 
Co. V. Noble, 188 So. 289, 185 Miss. 
360. 

51.6 Miss.—^Jefferson Standard Life 
Ins, Co. V. Noble, supra. 

N.J.—Jamouneau v. Hamer, 109 A. 
2d 640, 16 N.J. 500, certiorari de¬ 
nied 75 S.Ct 580, 849 U.S. 904, 99 
L . E d. 

51.10 Iowa.—^First Trust Joint 
Stock Land Bank of Chicago v. Arp, 
288 N.W. 441, 226 Iowa 1331, 120 
A.L.R 932. 

51.15 N.J.—Jamouneau v. Hamer, 
109 A.2d 640, 16 N.J; 500, certiorari 
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denied 75 S.Ct 580, 349 U.S. 904, 99 
L.Bd. -- 

51J20 N.J.—Jamouneau v. Hamer, 
supra. 

Sbrolla v. Hess, 43 A.2d 498, 23 
N.J.Misa 229, affirmed 44 A.2d 86, 
24 N.J.M1SC. 261. 

Pa.—Beaver County Building & Loan 
Ass’n V. Winowich, 187 A, 921, 823 
Pa. 483—^Beaver County Building 
& Loan Ass’n v. Winowich, 187 A. 
481, 323 Pa. 483. 

51.26 N.J.—Sbrolla v. Hess, 43 A2d 
498, 23 N.J.Misc. 229, affirmed 44 
A2d 36, 24 N.J.Misc. 261. 

Pa,—^Beaver County Building & Loan 
Ass’n V. Winowich, 187 A. 921, 323 
Pa. 483—^Beaver County Building & 
Loan Ass’n v. Winowich, 187 A. 
481, 323 Pa. 488. 

51.30 N.J.—Jamouneau v. Harner, 
109 A.2d 640, 16 N.j. 600, certiorari 
denied . 75 S.Ct 680, 849 U.S. 904 , 
99 LuBd. - 

Sbrolla v. Hess, 48 A2d 498, 23 
N.J.M1SC. 229, affirmed 44 A2d 86, 
24 N.J.M1SC. 261. 

61.35 Me.—Waterville Realty Cor¬ 
poration V. City of Eastport, 8 A.2d 
898, 136 Ma 309. 

51.40 Me.—WaterWlle Realty Corp. 
V. City of Eastport supra. 

51.45 Me.—WatervUle Realty Corp. 
V. City of Eastport supra. 

51-50 Mont—State v. Gleason, 277 
P.2d 530. 

5155 Pa—Hertz Drivurself Sta¬ 
tions V. Siggins, 58 A.2d 464, 869 
Fa: 25, 7 A.L.R.2d 488. 
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nate to On the other hand, the police power, ercise of the power cannot be justified where the 

as discussed supra § 175 b, has been characterized means were at hand to formulate legislation entirely 
as the greatest and most powerful attribute of gov- within the constitution.®!-^® 

emment; and, accordingly, it has been said that if constitution of. the United States does not 

the exercise of the police power is in irreconcilable contain any express limitation on the police power 
opposition to a constitutional provision or. right, states as such,®^ and does not limit a state’s 

the police power will prevail.®!*®® The police pow- power to make all regulations reasonably necessary 
er cannot be used indiscriminately, however, as a advance or secure the general welfare.®^ It does, 
prop to thrust the constitution aside ;®i-70 and the however, by Art. 1 § 10 forbid the exercise of cer- 
circumstances which call for such exercise must xzin powers by the states and by Art. 6 § 2 it express- 
definitely and clearly appear, and the exercise must |y declares that the constitution itself and federal 
be in furtherance of a clearly defined major ob- and treaties made in pursuance thereof are 

ject of govemment.®i-7® Only on rare occasions, supreme law of the land. The federal govern- 

under circumstances of extraordinary nature, have ment, therefore, is paramount within the scope of 
courts sustained the exercise of the power where it the powers conferred on it by the constitution, and 
transcended positive constitutional provisions which a state must exercise its police power subject to 
stood in its way,®!-®® and such an extraordinary ex-^ the constitutional limitations;®^ and a state statute 


51.60 N.H.—State v. Pallle, 9 A.2d 
66S, 90 N.H. 347. 

51.65 Pa.—Commonwealth ex rel. 
Schnader v. Liverlght, 161 A, 697, 
308 Pa. 36—Commonwealth v. Wid- 
ovlch, 146 A. 296, 296 Pa. 811, ap¬ 
peal dismissed and certiorari de¬ 
nied Muselin v. Commonwealth of 
Pennsylvania, . 60 S.Ct. 66, 280 tJ.S. 
518, 74 L-Ed. 688. 

Commonwealth v. Nelson, 92 A..2d 
431, 172 Pa,Super. 126, reversed on 
other grounds 104 A.2d 133, 377 
Pa. 68, certiorari granted, Com¬ 
monwealth of Pa. V. Nelson, 76 S. 

Ct 68, 348 U.S, 814, 99 L.Ed.- 

Philadelphia Suburban Water Co. 
V. Pennsylvania Public Utility 
Commission, 78 A.2d 46, 168 Pa. 
Super. 360. 

Commonwealth v. Perkins, 41 Pa. 
Dist & Co. 65, 60 Dauph.Co. 18, af¬ 
firmed 21 A.2d 46, 342 Pa. 629, af¬ 
firmed Perkins v. Commonwealth 
of Pa., 62 S.Ct. 484, 814 U.S. 686, 
86 luEd. 473. 

51.70 Pa.—Commonwealth ex rel. 
Schnader v. Liveright, 161 A. 697, 
308 Pa. 86. 

51.75 Pa.—Commonwealth ex rel. 
Schnader v. Llveright, supra. 

Commonwealth v. Perkins, 41 Pa. 
Dist & Co. 65, 60 Dauph.Co. 18, af¬ 
firmed 21 A.2d 45, 842 Pa. 629, af¬ 
firmed Perkins v. Commonwealth 
of Pennsylvania, 62 S.Ct 484, 314 
U.S. 686, 86 KEd. 473. 

51.80 Psu—Commonwealth ex rel. 
Schnader v. liiveright, 161 A. 697, 
308 Pa. 86. 

Commonwealth v. Reitz, 39 A. 2d 
522, 166 Pa.Super. 122. 

61.85 Pa.-^ommonwealth ex rel. 
Schnader v. Uiveright 161 A. 697, 
308 Pa. 86. 

Commonwealth v. Reitz, 89 A.2d 
522, 166 Pa.Super. 122. 

Coznmonwealth v. Perkins; 41 Pa. 
Dist & Co. 56, 60 Dauph.Co. 18, af¬ 


firmed 21 A.2d 46, 342 Pa. 629, af¬ 
firmed Perkins v. Commonwealth 
of Pennsylvania, 62 S.Ct 484, 314 
U.S. 586, 86 U.Ed. 473. 

52. Ga.—^De Berry v. City of La 
Grange, 8 S.E.2d 146, 62 Ga.App. 
74. 

Tex.—Corpus Juris dted la Travel¬ 
ers’ Ins. Co. V. Marshall, 76 S.W.2d 
1007, 1010, 124 Tex. 46. 

12 C.J. p 928 note 9. 

58. Arlz.—^PouQuette v. O’Brien, 100 
P.2d 979, 65 Arlz. 248. 

Cal.—People v. .Walton, 161 P.2d 498, 
70 Cal.App.2d Supp. 862. 

Fla.—^Economy Cash & Carry Clean¬ 
ers V. Florida Dry Cleaning and 
Laundry Board, 190 So. 31, 188 Fla. 
642. 

Idaho.—Corpus Juris Secundum dted 
in State v. Arthur, 261 P.2d 136, 
141, 74 Idaho 251, certiorari denied 
74 S.Ct 627, 347 U.S. 937, 98 L.Bd. 
108L 

Ill.—City of Aurora v. Burns, 149 N. 
E. 784, 319 lU. 84. 

Me.—^Baxter v. Waterville Sewerage 
Dist, 79 A2d 685, 146 Me. 211. 

Md.—^Howard Sports Daily v. Weller, 
18 A.2d 210, 179 Md. 366. 

Mass.—^In re Opinion of the Justices, 
169 N.E. 56, 261 Mass. 623. 

Neb.—^Placek v^ Edstrom, 26 N.W.2d 
489. 148 Neb. 79, 174 A.L.B. 856. 

Fxercise of police power as affected 
by clause relating to obligation of. 
contracts see infra S 281. 

54. U.S.—Wieman v. Updegraff, Okl., 
78 S.Ct 216, 344 U.S. 183, 97 L.Ed. 
216—^Panhandle Eastern Pipe Line 
Co. V. State Highway Conomisslon 
of Kansas, Kan., 65 S.Ct 6-63, 294 
U.S. 618, 79 L.Bd. 1090, rehearing 
denied 33 F.2d 151, 139 Kan. 849, 
and rehearing denied Panhandle 
Eastern Pipe Line Co. v. State 
Highway Commission of Kansas, 65 
S.Ct 662, 295 U.S. 768, 79 L.Ed. 
1,709—^Buchanan v. Warley, Ky., 38 
S.Ct 16, 245 U.a 60, 62 L.Ed. 149, 
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L.R.A.1918C 210, Ann.Cas.l918A 

1201. 

City of Birmingham v. Monk, C. 
A-Ala., 186 F.2d 869, certiorari de¬ 
nied 71 S.Ct 1001, 841 U.S. 940, 
96 L.Bd. 1367—^Women’s Kansas 
City St Andrew Soc. v. Kansas 
City, C.C.A.MO., 68 F.2d 693. 

U. S. V. Renken, D.C.S.C., 66 F. 
Supp. 1, affirmed, C.C.A., Old Mon¬ 
astery Co. V. U. S., 147 F.2d 905, 
certiorari denied 66 S.Ct 44, 826 U. 
S. 784, 90 L.Ed. 437—Buck v. Swan¬ 
son, D.C.Neb., 33 F.Supp. 377, re¬ 
versed on other grounds Marsh v. 
Buck, 61 S.Ct 969, 313 U.S. 406, 
86 L.Ed. 1426, 136 A.L.R. 1434. 
Conn.—State v. Vachon, 101 A.2d 609, 
140 Conn. 478. 

Del.—State v. Hobson, 83 A.2d 846, 
7 Terry 381. 

Fla.—^Miami Shores Village v. Wm. 
N. Brockway Post No. 124 of Am. 
Legion, 24 So.2d 33, 156 Fla. 673— 
Knowles v. Central Allapattae 
Properties, 198 So. 819, 145 Fla. 
123—City of Miami Beach v. Texas 
Co., 194 So. 368, 141 Fla. 616, 128 
A.L.R. 350—^Pasternack v. Bennett, 
190 So. 66, 138 Fla. 663—^Eccles v. 
Stone, 183 So. 628, 134 Fla. 118— 
Everglades Sugar & Land Co. v. 
Bryan, 87 So. 68, 81 Fla. 76, error 
dismissed 42 S.Ct 183, 267 U.S. 667, 
66 L.Ed. 426, 426—Corpus Juris 
dted in In re Seven Barrels of 
Wine, 83 So. 627, 632, 79 301a. 1. 
Idaho.—Corpus Juris Seoundum cited 
' in State v. Arthur, 261 P.2d 136, 
141, 74 Idaho 261, certiorari denied 
74 S.Ct 627, 347 U.S. 937, 98 L.Bd. 
1087. 

Ill.—Clarke v. Storchak, 52 N.B,2d 
229, 384 Ill. 664, appeal dismissed 
64 S.Ct 1270, 322 U.S. 713, 88 L. 
Ed. 1656. 

Iowa.—^lowa Motor Vehicle Ass’n v. 
Board of Railroad Com’rs, 221 N. 
W. 364, 207 Iowa 461, 76 A.L.R. 1, 
afiELrmed 60 S.Ct 161, 280 U.S. 529, 
74 L.Ed. 696* 
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enacted in pursuance of the police power is void if 
in contravention of any express provision of the 
federal constitution,55 or in conflict with a valid 
federal statute^® or treaty,or if it constitutes an 
interference with matters that are within the ex¬ 
clusive scope of federal power.® ^ An amendment 
of a state constitution, which diminishes rather than 
increases the police powers of the legislature, is not 
contrary to any of the provisions of the federal 
constitution.®® Whenever there is a conflict be- 


16 aj.s. 

tween the police power and the constitution the 
courts will construe the constitution to fit in with 
the police regulations if at all reasonable,®®*® 

Amendments to federal constitution. Amend¬ 
ments to the federal constitution were not intended 
to interfere with the reasonable exercise of the 
police power by the states.®® The Fourteenth 
Amendment to the constitution of the United States 
provides, “nor shall any State deprive any person of 
life, liberty, or property, without due process of 


Ky.—^Bond Bros. v. Louisville and 
JefCerson County Metropolitan Sew¬ 
er Dist, 211 S.W.2d 867, 307 Ky. 
689, certiorari denied 70 S.Ct. 796, 
339 U.S. 043, 94 L.Bd, 1358—Illi¬ 
nois Cent R. Co. v. Com., 204 S.W. 
2d 973, 305 Ky. 632, cerUorarl de¬ 
nied 68 S.Ct 1511, 334 U.S. 843, 
92 L.Bd, 1767—City of Louisville v. 
Kuhn, 145 S.W.2d 861, 284 Ky. 684. 

L€u—Schwegmann Bros. v. Louisiana 
Bd. of Alcoholic Beverage Control, 
43 So.2d 248, 216 La. 148, 14 A.L.B. 
2d 680. 

Me.—^Jordan v. Gaines, 8 A.2d 585. 
136 Me. 201—State v. Old Tavern 
Farm, 180 A. 473, 133 Me. 468, 101 
A.L.H. 810—^Inhabitants of York 
Harbor Village Corporation v. Lib¬ 
by, 140 A. 382, 126 Me. 537. 

Md.—Davis V. State, 37 A.2d 880. 183 
Md. 385— Corptm JWeis cited in 
Dasch V. Jackson, 183 A. 634, 639, 
170 Md. 251—Tlghe v. Osborne, 131 
A. 801, 149 Md. 849, 43 A.L.R. 819. 

Mass.—^Boston Blevated Ry. Co. v. 
Commonwealth, 39 N.E.2d 87, 310 
Mass. 528. 

Minn.—State v. Ernst, 297 N.W. 24, 
209 Minn. 586, 134 A.L.R. 643. 

Mont—^Bettey v. City of Sidney, 257 
P. 1007, 79 Mont 814, 66 A.L.R, 
872. 

K.Y.—People v. Gage, 88 N'.Y.S.2d 
817, 179 Misc. 638. 

N’.C.-^linard v. City of Winston- 
Salem, 6 S.B.2d 867, 217 N.C. 119, 
126 A.L,R. 634—^Brewer v. Valk, 
167 S.E. 638, 204 N.C. 186. 

Ohio.—Americaji Cancer Soc. v. City 
of Dayton, 110 N.E.2d 605, 94 Ohio 
App. 131, affirmed 114 N.E.2d 219, 
160 Ohio St 114. 

OkL—State ex rel. Roth v. Water- 
field, 29 P.2d 24, 167 Okl. 209. 

S.D.—State V. Wood, 215 N.W. 487, 
61 S.D. 486, 54 A.L.R. 719. 

Tex.—City of Corpus Christ! y. 
Jones, Civ.App., 144 S.W.2d 388, er¬ 
ror dismissed. Judgment correct 

Utah.— OorpTiB Juris Secundum cit¬ 
ed in Allan v. Trueman, 110 P.2d 
.355, 361, 100 Utah 36— Ck>rpus Ju¬ 
ris dted in State v. Packer. Corp., 
297 P. 1013, 1023, 77 Utah 600. 

12 C.J. p 928 note 12. 

6B. TT.K—Skinner v. State of Okla- 

, homa ex reL Williamson, Okl., 62 
S.Ct 1110, 316 U.S, 636, 86 L.Ed. 
1655, conformed to 155 P.2d 715, 


195 Okl. 106—Young v. People of 
State of California, Cal., 60 S.Ct 
146, 308 U.S. 147, 84 L.Ed. 165— 
Schneider v. State of New Jersey, 
Town of Irvington, N.J., 60 S.Ct 
146, 308 U.S. 147, 84 L.Ed. 165— 
Nichols V. Commonwealth of Mas¬ 
sachusetts, Mass., 60 S.Ct 146, 308 

U. S. 147, 84 L.Bd. 165—Snyder v. 
City of Milwaukee, Wis., 60 S.Ct 
146. 308 U.S. 147. 84 L.Bd. 165. 

Harlow v. Ryland, D.C.Ark., 78 
F.Supp. 488. affirmed, C.A, 172 F. 
2d 784—First Nat Ben. Soc. v. Gar¬ 
rison. D.C.Cal., 58 F.Supp. 972, af¬ 
firmed, C.C.A., 166 F.2d 522—^Buck 
Swanson. D.C.Neb., 33 F.Supp. 377, 
reversed on other grounds Marsh 

V. Buck, 61 S.Ct 969, 313 U.S. 406, 
86 L.Ed. 1426, 136 A.L.R. 1434— 
Dugan V. Bridges, D.C.N.H., 16 F. 
Supp. 694, appeal dismissed 57 S.Ct 
668. 300 U.S. 684, 81 L.Bd. 887— 
Alliance Trust Co. v. HAll, D.C. 
Idaho, 5 F.Supp. 285. 

Colo.—People v. Harris, 91 P.2d 989, 
104 Colo. 386. 122 A.L.R. 1034. 
Conn.—State v. Coleman, 118 A. 385, 
96 Conn. 190. 

Idaho.—Corpus Juris Secundum cited 
in State v. Arthur, 261 P.2d 135, 
141, 74 Idaho 251, certiorari denied 
74 S.Ct 627, 347 U.S. 937, 98 L. 
Ed, 1087. 

N.Y.—Corpus Juris Secundum cited 
in Gilpin v. Mutual Life Ins. Co. 
of N. Y., 64 N.Y.S.2d 436, 444, re¬ 
versed on other grounds 66 N.Y.S. 
2d 831, 271 App.Dlv. 499, motion 
denied 84 N.E,2d 328, 298 N.Y. 861, 
reversed on other grounds 86 N.E. 
2d 737, 299 N.Y. 263. motion de¬ 
nied 95 N.E.2d 407, 301 N.Y. 731. 
Ohio.—State v. Coats, 10 OhioN.P., 
N.S., 349. 

Or,—U. S. Automobile Service Club 
V. Van Winkle, 274 P. 808, 128 Or. 
274. 

Pa.—Commonwealth v. Perkins, Com. 
PL, 50 Dauph.Co. 18, affirmed 21 A 
2d 45, 342 Pa. 529. 

12 C.J. p 928 note 13. 

66. U.S.—^Buck V. Swanson, D.C.Neb., 
83 PBupp. .377, reversed on other 
grounds Marsh v. Buck, 61 S.Ct 
969, 313 U.S. 406, 85 LJQd. 1426, 
136 AL.R, 1434. 

Mass.—^Western Union TeL Co. v. 
Foster, 113 N.E. 192, 224 Mass. 365. 
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Mo.—^De Pass v. B. Harris Wool Co., 
184 S.W.2d 146, 846 Mo. 1038. 

N.Y.—corpus Juris Secundum dted 
in Gilpin v. Mutual Life Ins. Co. 
of N. Y., 64 N.Y.S.2d 436, 444, re¬ 
versed on other grounds 66 N.Y.S. 
2d 831, 271 App.Dlv. 499, motion de¬ 
nied 84 N.B.2d 328, 298 N.Y. 861, 
reversed on other grounds 86 N.E. 
2d 737, 299 N.Y. 253, motion de¬ 
nied 95 N.B.2d 407. 301 N.Y. 731. 

S.D.—State v. Clark First Nat Bank, 

. 51 N.W. 587, 2 S.D. 668. 

12 C.J. p 928 note 14. 

56.5 Idaho.—Co^us Juris Secundum 
dted in State v, Arthur, 261 P.2d 
186, 141, 74 Idaho 251, certiorari 
denied 74 S.Ct 627, 847 U.S. 937, 
98 L.Ed. 1087. 

N.Y.—Corpus Juris Secundum dted 
in Gilpin V. Mutual Life Ins. Co. of 
N. Y., 64 N.Y.S.2d 436, 444, revers¬ 
ed on other grounds 66 N.y.S.2d 
831, 271 App.Div. 499, motion de¬ 
nied 84 N.E.2d .328, 298 N.Y. 861, 
reversed on other grounds 86 N.E. 
2d 737, 299 N.Y. 253, motion denied 

. 95 N.B.2d 407, 801 N.Y. 731. 

Invalidity of state statute conflict¬ 
ing with treaty generally see 
Treaties § 19c. 

State statute enacted In proper exer¬ 
cise of police power construed as 
not violative of treaty whenever 
possible see Treaties S 19c- 

67. U.S.—^Hannibal, etc., R., Co. v. 
Husen, Mo., 95 U.S. 465, 24 L.Ed. 
627. 

Buck V. Swanson, D.C.Neb., 33 P. 
Supp. 377, reversed on other 
grounds Marsh v. Buck, 61 S.Ct 
969, 813 U.S. 406, 85 L.Bd. 1426, 
136 AL.R 1434. 

12 C.J. p 928 note 16. 

68. Ohio.—^Hockett v. State Liquor 
Licensing Bd., 110 N.E. 485, 91 
Ohio St 176. 

M. 5 U.S.—Zilfrin, Inc., v. .Martin, 
D.C.Ky., 24 F.Supp. 924, affirmed 
60 S.Ct 163, 808 U.S. 132, 84 L. 
Bd. 128. 

59. Ind.—Ule v: State, 194 N.E. 140, 
208 Ind. 255, 101 AL.R. 903. 

Iowa.—City of Des Moines v. Man¬ 
hattan Oil Co., 184 N.W. 823, 193 
Iowa 1096, 23 AL;R. 1322. . 

N. Y.—AJlexewlcz v. General Aniline 
& Film Corp., 43 N.Y.S.2d 713, 181 
Misc. 181. 
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law; nor deny to any person within its jurisdiction fully as before the adoption of the amendment.®^ 
the equal protection of the laws’*; and thus adds 

to the express limitations on the power of the Limited by state constitution. However broad 
states.®® It does not deprive the states of, or inter- the scope of the police power, it is always subject 
fere with, their police power, however; and, sub- to the rule that the legislature may not exercise any 
ject to the limitations expressed therein, the states power that is expressly or impliedly forbidden to it 
may continue to exercise their police powers as by the state constitution,®^ nor may constitutional 


^ XJ.S.—^Fox Film Corporation v. 
Trumbull, D.C.Conn., 7 F.2d 715. 

Ohio.— State v. Coats, 10 Ohio N.P., 
N.S.. S49. 

13 CJ. P 928 note 18. 

61. IT.S.—Ughbanks v. Armstrong, 
Mich., 28 S.Ct 872, 208 U.S.' 481, 
52 L.Fd. 682. 

First Nat. Ben. Soc. v. Garrison, 
D.aCal., 68 F.Supp. 972, affirmed, 
C.C.A., 166 F.2d 622. 

In re Considine, C.C.Wash., 88 P. 
167. 

Cal.—Max Factor & Co. v. Kunsman, 
56 P.2d 177, 6 Cal.2d 446. 

People V. Casa Co., 169 P. 464, 85 
Cal.App. 194. 

Fla.—Scarborough v. Newsome, 7 So. 
2d S21, 160 Pla. 220—^Mayo v. Polk 
Co., 169 So. 41, 124 Pla. 634, appeal 
dismissed Polk Co. v. Mayo, 67 S. 
CL 89. 299 U.S. 607, 81 L..Ed. 376. 

Ga.—De Berry v. City of La Grange, 
8 S.E.2d 146 62 Ga.App. 74. 

Idaho.— Corpus Juris Secundum cit¬ 
ed in State v. Finney, 160 P.2d 130, 
132, 66 Idaho 680. 

Ill.—Henson v. City of Chicago, 114 
N.E.2d 778, 415 Ill. 664—City of 
Evanston v. Wazau, 4 N.B.2d 78, 
364 Ill. 198, 106 A,L.R. 789, certio¬ 
rari denied Wazau v. City of Evan¬ 
ston, 67 S.CL 492, 300 U.S. 662, 
81 L.Ed. 870. 

Perrlne v. Charles T. Bisch & 
Son, 105 N.E.2d 648. 346 IlLApp. 
821, appeal transferred, see 98 N.E. 
2d 764, 409 m. 176. 

La.—City of Shreveport v. Kansas 
City S. & G. Ry. Co.. 120 So. 290, 
167 La. 771, 62 A.L.R. 1612—City 
of New Orleans v. Schick, 120 So. 
47, 167 La. 674—State v. McCor¬ 
mick, 77 So. 288, 142 La. 680, L.R. 
A.1918C 262. 

Neb.—Pitch V. State. 167 N.W. 417, 
102 Neb. 861. 

N.J.—Meehan v. Jersey City Excise 
Comrs., 64 A. 689, 73 N.J.Law 382, 
affirmed 70 A. 863, 76 N.J.Law 667. 

Or,—^Daniels v. City of Portland, 266 
P. 790, 124 Or. 677, 69 A.L.R. 612. 

Pa.—Commonwealth v. Moore, 6 Pa. 
Dlst. & Co. 738. 

R. L—Sepe v. Daneker, 68 A.2d 101, 
76 RL 160—State v. Conragan, 192 
A. 762, 68 R.I. 313. 

S. D.—City of Rapid City v. Schmitt, 
71 N.W.2d 297. 

W.Va.—Corpus Juris cited iu Nulter 
V. State Road Commission of West 
Virginia, 193 S.B. 649, 651, 194 S.B. 
270, 119 W.Va. 312. 

12 C.J. p 329 note 19. 


Exercise of police power as affected] 
by clause relating to: | 

Due process of law see infra § 671. 
Equal protection of the laws see 
infra § 607. 

Strict oompliance with police regula¬ 
tion 

Police regulation must be strictly 
complied with, where enforcement 
divests citizen of property without 
ordinary citation or hearing in court 
La.—^Miller v. Doyal, 119 So. 477, 9 
La.App. 313. 

62. U.S.—Constantin v. Smith, D.C. 
Tex., 67 F.2d 227, appeal dismissed 
Sterling v. Constantin, 53 S.Ct 190, 
287 U.S. 378, 77 L.Ed. 376. 

Harlow v. Ryland, D.C.Ark., 78 F. 
Supp. 488, affirmed, C.A., 172 P.2d 
784—U. S. V. Renken, D.C.S.C., 66 
F.Supp. 1, affirmed Old Monastery 
Co. V. U. S., C.C.A., 147 F.2d 905, 
certiorari denied 66 S.Ct. 44, 326 U. 
S. 734, 90 L.Ed. 437—Alliance Trust 
Co. V. Hall, D.CIdaho, 6 F.Supp. 
286—Corpus Juris quoted in In¬ 
dian Refining Co. v. Ambraw River 
Drainage Dist., D.C.I11., 1 F.Supp. 
937, 939. 

Ala.—^In re Opinion of the Justices, 
22 So.2d 521, 247 Ala. 66—Alabama 
State Federation of Labor v. Mc- 
Adory, 18 So.2d 810, 246 Ala. 1, cer¬ 
tiorari dismissed 66 S.CL 1384, 325 
U.S. 450, 89 L.Ed. 1726—Pickett v. 
Matthews, 192 So. 261, 238 Ala. 542 
—State ex rel. Wilkinson v. Mur¬ 
phy, 186 So. 487, 237 Ala. 882, 121 
A.L.R. 283. 

Colo.—^People v. Harris, 91 P.2d 989, 
104 Colo. 386, 122 A.L.R. 1034— 
People V, Nakamura, 62 P.2d 246, 
99 Colo. 262—^People ex rel. Park 
Reservoir Co. v. Hinderlider, 57 
P.2d 894, 98 Colo. 506—City and 
County of Denver v. Mountain 
States Telephone & Telegraph Co., 
184 P. 604, 67 Colo. 226, error dis¬ 
missed Mountain States Telephone 

6 Telegraph Co. v. City and Coun¬ 
ty of Denver, 40 S.Ct. 219, 251 U.S. 
646, 64 L.Ed. 407. 

Conn.—State v. Vachon, 101 A. 2d 609, 
140 Conn. 478—State v. BassetL 123 
A. 842, 100 Conn. 430, 37 A.L.R. 131 
—State V. Coleman, 113 A. 385, 96 
Conn. 190. 

Del.—State v. Hobson, 88 A.2d 846, 7 
Terry 881. 

Gallegher v. Davis, 183 A. 620, 

7 W.W.Harr. 880. 

Pla.—^Miami Shores Village v.. Wm. 
N. Brockway Post No. 124 of Am. 
Legion, 24 So.2d 33, 166 Fla. 673— 
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Knowles v. Central Allapattae 
Properties. 198 So. 819, 146 Fla. 123 
—City of Miami Beach v. Texas 
Co., 194 So. 368, 141 Fla. 616, 128 
A.L.R. 360—^Pasternack v. BennetL 
190 So. 66, 188 Fla. 663—Bccles v. 
Stone, 183 So. 628, 134 Fla. 113— 
Everglades Sugar & Land Co. v. 
Bryan, 87 So. 68, 81 Pla. 75, error 
dismissed 42 S.CL 183, 267 U.S. 
667, 66 L.Bd. 425, 426—In re Sev¬ 
en Barrels of Wine, 83 So. 627, 79 
Pla. 1—State v. Yeats, 77 So. 262, 
74 Fla. 609. 

Ga.—Glynn County Corners v. Cate, 
187 S.E. 636, 183 Ga. 111. 

De Berry v. City of La Grange, 
8 S.E.2d 146, 62 Ga.App. 74. 

IlL—Clarke v. Storchak, 62 N.E.2d 
229, 884 Ill. 564, appeal dismissed 
64 S.CL 1270, 822 US. 713, 88 L. 
Ed. 1656. 

Iowa—corpus Juris quoted iu Des 
Moines Joint Stock Land Bank v. 
Nordholm, 263 N.W. 701, 736, 217 
Iowa 1319. 

Ky.—^Bond Bros. v. Louisville and 
Jefferson County Metropolitan Sew¬ 
er DisL, 211 S.W.2d 867, 307 Ky. 
689, certiorari denied 70 S.Ct. 796, 
339 US. 943, 94 L.Bd. 1358—Illinois 
CenL R, Co. v. Commonwealth, 204 
S.W.2d 973, 305 Ky. 632, certiorari 
denied 68 S.CL 1611, 834 US. 843, 
92 L.Ed. 1767—City of Louisville 
V. Kuhn, 146 S.W.2d 861, 284 Ky. 
684. 

La—Schwegmann Bros. v. Louisiana 
Boa^d of Alcoholic Beverage Con¬ 
trol, 43 So.2d 248, 216 La 148, 14 
A.L.R.2d 680. 

Me.—Burkett v. Youngs, 199 A. 619, 
186 Me. 459—State v. Old Tavern 
Farm, 180 A. 473, 133 Me. 468, 101 
A.L.R. 810. 

Md.—^Davis v. State, 87 A.2d 880, 183 
Md. 386—Corpus Juris cited in 
Dasch V. Jackson, 183 A. 534, 639, 
170 Md. 261—Tlghe v. Osborne, 131 
A. 801, 149 Md. 349, 43 A.L.R. 819. 

Mont.—^Bettey v. City of Sidney, 257 
P. 1007, 79 MonL 814, 66 A.L.R. 
872. 

Neb.—^Pirst Trust Co. of Lincoln v. 
Smith, 277 N.W. 762, 134 Neb. 84. 

N.H.—^In re Opinion of the Justices, 
179 A. 367, 87 N.H. * 492—State v. 
Lothrops-Famham Co., 150 A. 651, 
84 N.H. 322. 

N.Y.—^Judd V. Board of Education of 
Union Free School Dist. No. 2, 
Town of Hempstead, Nassau Coun¬ 
ty, 16 N.E.2d 676, 278 N.Y. 200, re¬ 
argument denied 17 N.E.2d 184, 278 
N.Y. 712. 
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guaranties and limitations be set aside by an appli¬ 
cation of such power, because of changed economic, 
sociological, or political conditions.®^ The conflict 
between the constitution and the exercise of the po¬ 


lice power, however, must be.clear,®^ and a reason¬ 
able exercise' of the police* power is not prohibited 
by provisions for the general protection of individu¬ 
al life, liberty, and property.®® A constitutional 

781, 82 Li.Bd. 608—^Buck v. Bell, 130 


Eluperschmid v. Globe Brief Case 
Corp.,. 55 N.T.S,2d 639, 184 Misc. 
1022, reversed on other pounds 58 
N.T.S.2d 71, 186 Misa 748—People, 
on Complaint of Drewes v. Arlen 
Service Stations, 21 N.T.S.2d 1006, 
176 Misc. 30, reversed on other 
irroiinds People v. Arlen Service 
Stations, 31 N.E.2a 184, 284 N.V. 
340, followed in People v. Blnestein, 
31 N.B.2d 924, 284 N.Y. 800. 

N.a—^Roach V. City of Durham, 169 
S.B. 149, 204 N.C. 587—^Brewer v. 
Valk. 167 S.E. 638, 204 N.C. 186. 

N.D.— Corpus Jtizls ^ted in State ex 
reL City of Minot v. Gronna, 59 N. 
W.2d 514, 632, 639—Northern Pac. 
Ry. Co. V. Warner, 45 N.W.2d 196, 
77 N.D. 721— Corpus Juris <tiioted 
in Neer v. State Live Stock Sani¬ 
tary Board, 168 N.W. 601, 611, 40 
N.D. 340. 

Ohio.—City of Cincinnati v. Cornell, 
49 NJE3.2d 412, 141 Ohio St 635. 

American Cancer Soc. v. City of 
Dayton. 110 N.E.2d 60^, 94 Ohio 
App. 131, affirmed 114 N.E.2d 219, 
160 Ohio St 114. 

Okl,—State ex rel. Roth v. Water- 
field, 29 P.2d 24, 167 Okl. 200. 

Or.—-Van Winkle v. Fred Meyer, Inc., 
49 P.2d 1140, 151 Or. 455—Corpus 
Juris quoted in XT. S. Automobile 
Service Club v. Van Winkle, 274 
P. 308, 311, 128 Or. 274, 

Pa.—Gambone v. Commonwealth, 101 
A.2d 634, 376 Pa. 647. 

Commonwealth v. Gilbert 6 Pa. 
Dlst & Co. 443. 

ItL—O'Neil V. Providence Amuse¬ 
ment Co., 108 A 887, 42 R.I. 479, 
8 AL.R. 1690. 

S.D.—State v. Wood, 216 N.W. 487, 
61 S.D. 485, 64 AL.R. 719. 

7ex. —Corpus Juris quoted in Ti^vel- 
ers’ Ins. Co. v. Marshall, 76 S.W. 
2d 1007, 1011, 124 Tex. 46—Spann v. 
City of Dallas, 235 S.W. 613, 111 
Tex. 360, 19 AL.R. 1387—Stockwell 
V. State, 221 S.W, 932. 110 Tex. 650. 

Lossing* V. Hughes, Civ.App., 244 
S.W.2d 666—^Paulk v. Buena Vista 
Burial Park Ajss’n, Civ.App., 162 
S.W.2d 891— Corpus Juris quoted in 
Tyrrell & Garth Inv. Co. v. Amei> 
ican Title Guaranty Co., Clv.App., 
79 S.W.2d 163, 161, reversed on oth¬ 
er grounds 93 S.W.2d 872, 127 Tex. 
218. 

Utah.— Corpus Juris Secundum cited 
in Allen v. Trueman, 110 P.2d 365, 
361, 100 .Utah 36— Corpus Juris oit- 
ed in State v. Packer Corp., 297 P. 
1013, 1028, 77 Utah 600. 

Wash.—^Mitchell v. Consolidated 
School Dist. No. 201, 136 P.2d 79. 
17 Wash.2d 61, 146 AL-R. 612. 

Wis.—Wisconsin Telephone Co. v. 
City of MUwaukee, 270 N;W. 336. 


223 Wis. 251—State v. Harper, 196 
N.W. 461. 182 Wls. 148, 33 AL.B. 
269—Wisconsin Ass'n of Master 
Bakers v. Weigle, 168 N.W. 383, 
167 Wis. 569. 

12 C.X p 929 note 20. 

Character of evil 

Constitutional limitations on use of 
police power are dependent on char¬ 
acter of evil and degree of danger 
sought to be avoided. 

Ky.—Manabach Scrap Iron Co. v. City 
of Ashland, 80 S.W.2d 968, 235 Ky. 
265. 

Protection of welfare not included 
The protection of public safety, 
health, or morals by the exercise of 
the police power Is not within the 
constitutional inhibitions. 

Conn.—State v. Heller, 196 A 837, 
123 Conn. 492, appeal dismissed 
Heller v. State of Connecticut, 68 
act, 766, 303 U.S. 627, 82 L.Ed. 
1088. 

Xn Massachusetts 

(1) It has been stated that the 
police power la subject in its exer¬ 
cise to constitutional limitations. 
Mass.—^Boston Elevated Ry. Co. v. 
Commonwealth, 39 N.E.2d 87, 310 
Mass. 628—Slack v. Building In¬ 
spector of Town of Wellesley, 160 
N.E. 286, 262 Mass. 404. 

<2) On the other hand, It has alsio 
been stated that no provision of the 
constitution of the commonwealth 
prevented or narrowed the exercise 
of the police power. 

Mass.—^In re Opinion of the Justices, 
159 N.E. 65, 261 Mass. 623. 

With respect to statutes aimed to 
control prices where the object is to 
prevent monopoly, the police power 
is subject to constitutional limita¬ 
tions. 

Pa.—Commonwealth v. ZaslofC, IS A 
2d 67, 338 Pa. 457, 128 AL.R. 1120. 

63. Md.—Goldman v. Crowther, 128 
A 60, 147 Md. 282, 38 AL.R. 1456.; 

64. Ala.—In re Opinion of the Jus- 
- tices, 22 So.2d 621, 247 AUu 66— 

Alabama State Federation of Labor 
V. McAdory, 18 So.2d 810, 246 Ala. 
1, certiorari dismissed 66 S.Ct. 
1884, 326 U.S. 460, 89 UEd. 1726— 
Pickett V. Matthews, 192 So. 261, 
238 Ala. 642—State ex reL Wilkin¬ 
son V. Murphy, 186 So. 487, 237 
Ala. 332, 121 AL.R. 283. 

Fla.—^Mlami Laundry Co. v. Florida, 
Dry Cleaning & lAundry*Board, 183 
So. 769, 134 Fla. 1, 119 AL.R. 956.: 
Va.—West Bros. Brick Co. v. City of 
Alexandria, 192 SJE* 881, 169 Va. 
271, appeal dismissed 6$ S.Ct. 869, 
302 U.S. 668, 82 L.Bd. 608, rehear*; 
ing denied 58 S.Ct. 480, 302 U.S.^ 
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S.E. 516, 143 Va. 310, 61 AL.R. 
865, affirmed 47 S.Ct. 684, 274 U.S. 
200, 71 L.Ed. 1000. 

Subjects beyond scope of power 
Lfegislation under the police power 
only infringes on the constitutional 
guaranties when it extends to sub¬ 
jects not within its scope, aA that 
power was defined and understood 
when the constitution was adopted. 
N.T.—People v. Willi, 179 N.Y.S. 642. 
109 Misc. 79, affirmed 184 N.Y.S. 
943, i94 App.Dlv. 946. 

66- Cal.—^Larson v. Bush, 83 P.2d 
- 955,-^9 Cal.App.2d 43. 

Del.—City of Wilmington v. Turk, 
129 A 612, 14 DeLCh. 892. 

Fla.—^Mayo v. Polk Co., 169 So. 41, 
124 Fla. 534, appeal dismissed Polk 
Co. V. Mayo, 67 S.Ct. 39, 299 U.S. 
607, 81 L;Bd. 376. 

Iowa. —Corpus Juris Seoundum olted 
in Burlington & 'Summit Apart¬ 
ments V. Manolato, 7 N.W.2d 26, 29, 
233 Iowa 16, 144 AL.R. 261. 

La.—City of New Orleans v. Schick, 
120 So. 47, 167 Lai 674—State v. 
McCormick, 77 So. 288, 142 La: 580, 
L.R.A1918C 262. 

State V. Schlenomer, - 8 So. 307, 
42 La.Ann. 1166, 10 L.R:A 136. 

Pa.—^Philadelphia Suburban Water 
Co. V. Pennsylvania Public Utility 
-Commission, 78 A2d 46, 168 Pa. 
Super. 860.- 

Va.—Taylor v. Smith, 124 S.B. 259, 
140 Va. 217. 

All oousjitutional rights are sub¬ 
ject to such, reasonable conditions, as 
may be deemed by the governing Au¬ 
thority essential to the safety, 
health, good order, and morsJs of the 
community: ** 

La.—City of New Orleans v. Schick, 
120 So. 47, .167 La. 674. 

Xneideutal,effect ou sights 
A police regulation, not operating 
unreasonably beyond occasion of its 
enactment, is not Invalid because it 
may incidentally affect exercise of 
some right guaranteed by constitu¬ 
tion. . 

Ala.—-Alabama State Federation of 
Labor v. McAdory, 18 So.2d 810, 246 
Ala. 1, certiorari dismissed 65 S. 
Ct. 1884, 825 U.S. 450, 89 L.Ed. 1725. 
S.G—State ex rel. Zimmerman v. Gib- 
bes, 172 S.E3. 130, 171 S.a 2Q9. . 

No provision of coiuitituticm is de¬ 
signed to interfere with or prevent 
the reasonable exercise of the police 
power. ' * . ' ’ 

DL—^Hensofi V. City of Chicago, 114 
N.B.'2d 778. 41^ 111: 664-7^ty, of 
Evanston v. Wazau, 4 N:E.2d 78, 
864 BL 198, 108 AL.R. 789, certio- 
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prohibition against the abridgment of the police 
power relates to all phases of its exercise and is 
superior to constitutional provisions in opposition 
thereto,®^ but attempts to produce wrongful results 
through its exercise may be frustrated when they 
run counter to adverse constitutional limitations.®^ 

BUI of Rights. The police power of a state is 
subject to the '‘Bill of Rights” of both the federal 
and state constitutions, and must not violate its in¬ 
hibitions.®® On the other h^d, it ha!s been said 
that the rights guaranteed by the Bill of Rights are 
not unrestricted rights but ^re subject to limitation 
or abrogation to such extent as may be necessary 
to promote the health, safety, morals, or general 
welfare of society as sC whole, ^d that regulations 
which limit or abrogate these guaranties are sus¬ 
tained by virtue of the police power.®®-® 

Particidar regulations. Health regulations enact¬ 
ed by a state under its police power and providing 
even drastic measures for the elimination of dis¬ 
ease, whether in humans, crops, or cattle, in a gen¬ 
eral way, are not affected by constitutional provi¬ 
sions, either of the state or national government,®® 


nor is the state’s police power limited by enactments 
for the reasonable restriction of the use of proper¬ 
ty.^® 

§ 197. -Private Rights 

Matters relating to limitations on the exercise of 
the police power with reference to private rights are 
discussed infra §§ 199-214, which deal with personal, 
civil, and political rights. 

Examine Pocket Parts for later cases. 

§ 198. -Functions of Legislature and Ju¬ 

diciary 

Courts have the duty to pass on the validity of po¬ 
lice regulations and to enforce such as are enacted by 
the legislature in good faith and with reasonable re¬ 
gard for the protection which the state owes to her 
citizens; but all matters relating to the policy, wisdom, 
and expediency of such regulations are primarily for 
legislative, rather than Judicial, determination. 

Courts have the duty to enforce police regulations 
enacted by the legislature in good faith and with 
reasonable and appropriate regard for the protection 
which the state owes to the life, health, and prop¬ 
erty of her citizens.^1 All matters relating to the 


rarl denied Wazau v. City of Ev¬ 
anston, 67 S.Ct 492, 800. U.S. 662. 
81 Ii.Ed. 870. 

Borne subjects 

The Inherent power of the state to 
legislate on subjects sdfectingr the 
morals of its citizens is not surren¬ 
dered or abridged by the mere adop¬ 
tion of a constitutional provision re¬ 
lating to siich subjects, unless the 
terms of the provision plainly ex¬ 
press or imply a limitation or re¬ 
striction on the power. 

Ky.—Commonwealth v. Wells, 244 S. 
W. 676, 196 Ky. 262. 

dd. Pa.—Commonwealtlx v. Wldovich, 
146' A. 296, 296 Pa. 811, appeal dis¬ 
missed and certiorari denied Muse- 
lin V. Commonwealth of Pennsylva¬ 
nia, 60 S.Ct 66, 280 U.S. 618, 74 Lu 
Ed. 588. 

-67- Pa.—Jackman v. Rosenbaum Co., 
106 A. 238, 268 Pa. 168. 

68 . U.S.—American Federation of 
Labor v. Swing, Ill., 61 S.Ct. 668, 
812 U.S. 821, 86 L.Ed. 855, rehear¬ 
ing denied 61 S.Ct. 786, 312 U.S. 
716, 86 L.Bd- 1146. 

Barnette v. West Virginia State 
Board of Education, U.C.W.Va., 47 
-P.Supp. 261, affirmed 68 S.Ct. 1178, 
819 U.S. .624, 87 L.Bd. 1628, 147 
A.L.R. 674. 

Ariz,—Culinary Workers and Barten¬ 
ders Local Union No. 681 A. ,P. of 
L. V. Busy Bee Cafe, 115 P.2d 246, 
67 Ariz. 614.. 

Colo.—Deliver Liocal Union No. 18 of 
International Brotherhood of Team¬ 


sters, Chauffeurs, Stablemen and 
Helpers of America v. Buckingham 
Transp. Co. of Colorado, 118 P.2d 
1088, 108 Colo. 419, 

N.H.—-Woolf v. Fuller, 174 A. 193, 
87 N.H. 64, 94 A.L.R. 1067. 

N.M.—^Pomonis v. Hotel, Restaurant 
& Bartenders Union, Local Union 
No. 716, A. F. of L., 239 P.2d 1003, 
66 N.M. 56. 

Tex.—Faulk v. Buena Vista Burial 
Park Ass’n, Civ.App., 162 S.W.2d 
891—^Rogers v. Jones, Civ.App., 64 
S.W.2d 1119, appeal dismissed 73 
S.W.2d 92, 123 Tex. 409, answer 
conformed to Guardian Trust Co. 
V. Turner, Civ.App., 73 S.W.2d 1047 
—^Rabel v. Orive, Civ.App., 64 S.W. 
2d 1118, appeal dismissed Orive v. 
Rahel, 73 S.W.2d 92, 123 Tex. 410, 
answer conformed to Guardian 
Trust Co. V. Turner, Civ.App., 73 
S.W.2d 1047—^Rabel v. Cowen, Civ. 
App., 64 S.W.2d 1118, appeal dis¬ 
missed Cowen V. Rabel, 78 S.W.2d 
92, 123 Tex. 410, answer conformed 
to Guardian Trust Co. v. Turner, 
Civ.App., 73 S.W.2d 1047—Jeffer¬ 
son Standard Life Ins. Co. v. 
Adrean, Civ.App., 64 S.W.2d 1118, 
appeal dismissed Andrean v. Jef¬ 
ferson Standard Life Ins. Co., 73 
S.W.2d 92, 123 Tex. 410, answer 
conformed to Guardian Trust Co. 
V. Turner, Civ.App., 73 S.W.2d 1047 
—^Dallas Joint Stock Land Bank v. 
Sutherland, Civ^App., 64 S.W.2d 
1117, vacated on other grounds 
Sutherland v. Dallas Joint Stock 
Land Bank, 73 S.W.2d 64, 124 Tex. 
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114—Christian v. Jones, Civ.App., 
64 S.W.2d 1117, appeal dismissed 
73 S.W.2d 92, 123 Tex. 409, answer 
conformed to Guardian Trust Co. 

V. Turner, Civ.App., 78 S.W.2a 1047 
—Carr v. Baldwin, Civ.App., 64 S. 

W. 2d 1116—^Martindale Mortg. Co. 

' V. Nichols, Civ.App., 63 S.W.2d 1118 

—^Murphy v. Phillips, Civ.App., 63 
S.W.2d 404, appeal dismissed 73 
S.W.2d 92, 123 Tex, 409, answer 
conformed to Guardian Trust Co. 
V. Turner, Civ.App., 73 S.W.2d 1047. 

Ohio.—City of Cincinnati v. 
Correll, 49 N.B.2d 412, 141 Ohio 
St 685. 

60, Cal.—^Patrick v. Riley, 287 P. 
465, 209 CaL 360. 

Ill.—Witte v. McLaughlin, 189 N.B. 
850, 365 IlL 468. 

70. Idaho.—Chambers v. McCollum, 
272 P. 707, 47 Idaho 74. 

71. U.S.—^Porter v. Granite State 
Packing Co., C.C.A.N.H., 155 F.2d 
786. 

Corpus Jtirls guoted iu Hackler 
V. Farm & Home Savings & Loan 
Ass*n, D.C.MO., 6 F.Supp. 610, 612, 
appeal dismissed, C.C.A., 73 F.2d 
999. 

Del.—State v. Tull, 8 A-2d 17, 1 Terry 
179. 

La.—State v. Legendre, 70 So. 70, 138 
La. 164, L.R.A.1916B 1270. 

Mich.—^In re Manufacturer's Freight 
Forwarding Co., 292 N.W. 678. 294 
Mich. 67. 
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policy, wisdom, or expediency of particular regula- • primarily for legislative, rather than judicial, deter- 
tions under the police power are exclusively or I mination,^^ and the determination of the legislature 


N.J. —^NT. T. Hegreman Co. v. Mayor 
and Council of Borougrli of River 
Ridge, 69 A.2d 767, 6 RT.J.Super, 
495 

N.T.—Plagg V. Murdock, 15 N.T.S.2d 
635. 172 Mlsc. 1048. 

Or.—Christian v. La Forge, 242 P.2d 
797, 194 Or. 460. 

Wis.—State ex reL Department of 
Agriculture v. McCarthy, 299 N.W. 
58, 238 Wis. 258. 

Xdmitatioiis on power of court 

Courts are without authority ei¬ 
ther to declare police policy, or, when 
declared by legislature, to override 
it. 

Ohio.—State ex rel. Allstate Ins. Co. 
v. Bowen, 199 K.B. 355, 130 Ohio 
St 347. 

^ TT.S.—^Berman v. Parker, App.D. 

C., 76 S.Ct 98. 848 U.S. 26, 99 L.Bd. 
— —Breard v. City of Alexandria, 
La., 71 S.Ct. 920, 341 U.S. 622. 
95 LuEd. 1233. 35 A.L.R.2d 335. 
rehearing denied 72 S.Ct 21, 342 

U. S. 843. 96 LuEd. 687—U. S. v. 
Carolene Products Co., Ill., 68 S.Ct. 
778, 304 U.S. 144, 82 LEd. 1234— 
Pacific States Box & Basket Co. v. 
White. Or., 66 S.Ct 169, 296 U.S. 
176, 80 UEd. 188. 101 A.L.R. 863— 
Meyer v. State of Nebraska, Neb., 
43 S.Ct 626, 262 U.S. 390, 67 L.EdL 
1042, 29 A.L.R. 1446. 

Polhemus v. American Medical 
Ass’n. C.C.A.N.M., 146 P.2d 867— 
Carmack v. U. S., C.CwA.Mo., 136 
F.2d 196—^Rowekamp v. Mercan¬ 
tile-Commerce Bank & Trust Co., 
aaA.Ark., 72 F.2d 852—Kilgore 

V. Mayo. D.C.Pla., 54 F.2d 143. 

U. S. V. Connelly. D.C.Minn., 129 
P.Supp. 786^—Staten Island Loaders 
V. Waterfront Commission of New 
York Harbor, D.C.N.Y., 117 F.Supp. 
308—^Merced Dredging Co. v. Mer¬ 
ced County, D.C.Cal., 67 F.Supp. 
598—^Missouri-Kansas-Texas R. Co. 
V. Williamson, D.C.Okl., 86 F.Supp. 
607—^Publix Cleaners v. Florida 
Dry Cleaning and Laundry Board. 

D.CFlcu, 32 F.Supp. 81—^Ziflrin, 
Inc., v. Martin, D.C.Ky,, 24 F.Supp. 
924. affirmed Zilfrin. Inc. v. Reeves, 
60 S.Ct 163, 308 U.S. 132, 84 L.Ed. 
128—^Polk Co. V. Clover, D.CFla., 
22 F.Supp. 576. reversed on other 
grounds 69 S.Ct 16, 305 U.S. 6. 83 
L.Ed. 6—Feldman v. City of Cin¬ 
cinnati, D.C.Ohio, 20 F.Supp. 631— 
Corpus Juris an-oted in. Hackler v. 
Farm & Home Savings & Loan 
Ass’n, D.CMo., 6 F.Supp. 610, 612, 
appeal dismissed, C.C.A., 73 F.2d 
999. 

Corvallis Creamery Co. v. Van 
Winkle, D.C.Or., 274 F. 454, dis¬ 
missed 43 S.Ct 247, 260 U.S. 768, 
67 Li.Bd. 499. 

Ala.—sAllinder v; City of Homewoo^ 
49 So.2d 108, 264 Ala. 526, 22 A.L:]^ 


2d 763—^Alabama State Federation 
of Labor v. McAdory. 18 So.2d 810, 
246 Ala. 1, certiorari dismissed 66 
S,Ct. 1384, 325 U.S. 460, 89 L.Ed. 
1725—State ex reL Wilkinson v. 
Murphy. 186 So. 487, 237 Ala. 332, 
121 A.L.R. 283. 

Ariz.—State v. Green, 131 P.2d 411, 
60 Arijz. 63—^Francis v. Allen, 96 
P.2d 277, 64 Ariz. 377, 126 A.L.R. 
190—State v. Borah, 76 P.2d 767, 51 
Ariz. 318. 116 A.L.R. 254—State v. 
Gambling Eauipment, 40 P.2d 746, 
45 Ariz. 112—State v. Childs. 267 P. 
366, 32 Ariz. 222, 54 A.L.R. 736. 

Ark.—State v. Adams. 218 S.W. 845, 
142 Ark. 411. 

Cal.—^Max Factor & Co. v. Kunsman, 
66 P.2d 177, 6 Cal.2d 446. afiirmed 
Kunsman v. Max Factor & Co., 57 
S.Ct 147, 299 U.S. 198. 81 L.Bd. 
122—Graham v. Kingwell, 24 P.2d 
488, 218 Cal. 658—^Pacific Coast 
Dairy v. Police Court of City and 
County of San Francisco, 8 P.2d 
140, 214 Cal. 668, 80 A.L.R. 1217— 
Zahn V. Board of Public Works of 
City of Los Angeles, 234 P. 388, 
196 CaL 497, affirmed 47. S.Ct. 594, 
274 U.S. 826, 71 L.Ed. 1074. 

Howard v. State, 193 P.2d 11, 
86 Cal.App.2d 361—^Rosenblatt v. 
California State Board of Pharma¬ 
cy, Dept, of Professional and Vo¬ 
cational Standards, 168 P.2d 199, 
69 Cal.App.2d 69—^Ex parte Jones, 
138 P.2d 418. 56 Cal.App.2d 668— 
People V. George, 109 P.2d 404, 42 
Cal.App.2d 668—Ex parte McNeal, 
89 P.2d 1096, 82 Cal.App.2d 391— 
Sieroty v. City of Huntington Park, 
295 P. 664, 111 Cal.App. 377— 

Ex parte Carlson, 262 P. 792, 87 
CaLApp. 684—^Ex parte Hall, 195 P. 
976, 60 CaLApp. 786. 

People V, Miller. 243 P.2d 135, 110 
CaLApp.2d Supp. 843—^Ballarini, in 
Behalf of Lodge 1327, Intern, Ajss’n 
of Machinists, Production & Aero¬ 
nautical Workers v. Schlage Lock 
Co., 226 P.2d 771, 100 CaLApp.2d 
Supp. 359. 

Colo.—^Public Utilities Commission v. 
Manley, 60 P^2d 913, 99 Colo. 163. 

Conn.—Carroll v. Schwartz, 14 A.2d 
764, 127 Conn. 126—State v. Nelson. 
11 A.2d 866, 126 Conn. 412—Cor¬ 
pus Juris cited in Cotter v. Stoeck'- 
el. 116 A. 248, 250. 97 Conn. 239. 

DeL—State v. Hobson, 83 A.2d 846, 

7 Terry 381. 

Fla.—Varholy v. Sweat, 16 So.2d 267, 
153 Fla. 671—Setzer v. Mayo, 9 So. 
2d 280—State ex reL Fohl v. Karel, 
180 So. 8—State ex rel. Davis v. 
Rose, 122 So. 226. 97 Fla. 710— 
Van Pelt v. Hilliard, 78 So. 693, 75 
Fla. 792, L.R.A.1918E 639. 

Ga.—CorpTU Juris cited in Smith v. 
City of Atlanta, 132 S.E. 66, 70, 
161 Ga. 769. 


Idaho.—State v. Rorvick, 277 P.2d 566 
—^Rowe V. City of Pocatello, 218 P 
2d 696, 70 Idaho 343. 

Ill.—^Thillens v. Hodge, 116 N.E.2d 
886, 2 I11.2d 45—Hannifin Corp, v. 
City of Berwyn, 116 N.E.2d 816. l 
Ill. 2d 28—Union Cemetery Ass’n of 
City of Lincoln v. Cooper, 110 N.B. 
2d 239, 414 IlL 23—G-adlin v. Audi¬ 
tor of Public Accounts, 110 N.B.2d 
234, 414 Ill, 89—Weisberg v, Taylor, 
100 N.B.2d 748, 409 IlL 884—Du 
Page County v. Henderson, 83 N.B, 
2d 720, 402 IlL 179—Wesemann v.. 
Village of La Grange Park, 94 N.B, 
2d 904, 407 Ill. 81—^Baim v. Fleck, 
92 N.B.2d 770, 406 IlL 193—^McDou- 
gall V. Lueder, 68 N.R2d 899, 389 
IlL 141, 166 A.L.R. 1069—People ex 
reL Greening v. Bartholf, 58 N.EL 
2d 172, 888 Ill. 446—Zelney v. Mur¬ 
phy. 56 N.E.2d 764, 387-IlL 492— 
People ex reL Heydenreich v. Ly¬ 
ons, SO N.B.2d 46, 374 IlL 667, 132' 
A.L.R 611—Chicago Park DisL v. 
Canfield* 19 N.W.2d 376, 870 IlL. 
447, 121 A.L.R 667—Berry v. City 
of Chicago, 161 N.E. 581, 820 IlL 636 
—^People V. Chicago, M. & St. P.. 
Ry. Co., 149 N.B. 778, 319 IlL 241 
—^People V. Murray, 138 N.B. 649,. 
807 IlL 349—^People v. Stokes, 118 
N.E. 87, 231 IlL 159—East Side 
Levee & Sanitary Dist v. East SL. 
Louis & C. Ry., 116 N.E. 720, 279' 
IlL 123—^Heartt v. Village of Down¬ 
ers Grove, 115 N.E. 869, 278 IlL 92.. 

Jones V. City of Chicago, 108 N. 

E.2d 802, 348 IlLApp. 810. 

Ind.—^Department Financial Insti¬ 

tutions V. Holt, 108 N.E.2d 629, 231. 
Ind. 293—State Board of Barber 
Examiners v. Cloud, 44 N.B.2d 972,. 
220 Ind. 552—Weisenberger v. 
State, 176 N.B. 288, 202 Ind. 424— 
State V. Morris, 165 N.E. 198, 199 
Jnd. 78. 

Iowa.—Cox3)us Juris Seoundum cited, 
ia Burlington & Summit Apart¬ 
ments V. Manolato, 7 N.W.2d 26, 29,. 
283 Iowa 16. 144 A.L.R, 251— 
Fevold V. Board of Sup’rs, 210 N. 

W. 139, 202 Iowa 1019—Corpus Ju¬ 
ris cited iu City of Des Moines v. 
Manhattan Oil Co., 184 N.W. 823,. 
827, 193 Iowa 1096, 23 A.KR. 1322. 
Kan.—State ex rel. Mitchell v. Sage 
Stores Co., 141 P.2d 666, 167 Kan. 
404, rehearing denied 143 P.2d 662, 
affirmed 66 S.Ct. 9* 323 U.& 82, 89 
LuEd. 26. 

Ky.—^Henry v. Parrish, 211 S.W.2d, 
418, 307 Ky. 669—Moore v. North¬ 
ern Kentucky independent Food 
Dealers Ass*n, 149 S.W.2d 765, 286. 
Ky. 24—City of Louisville v. Kuhn,. 
145 S.W.2d 851, 284 Ky.. 684—Pure 
Mtlk^ Producers & Distributors 
Ass'ns V. Morton, 125 S.W.2d 216, 
276 Ky. 736^-Goodp6LSter y. Kenton. 
& Campbell' Benev, Burial Ass'n,. 
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129 S.W.2d 1033, 279 Ky. 92—Com¬ 
monwealth V. Kentucky Jockey 
Club, 38 S.W.2d 987, 287 Ky. 739. 

X,a._^Kotch V. Board of River Port 

Pilot Com’rs for Port of New Or¬ 
leans, 26 So.2d 527, 209 La. 737, 
affirmed 67 S.Ct. 910, 330 U.S. 552, 
91 L.Bd. 1093, rehearing denied 
67 S.CL 1196, 331 U.S. 864, 91 L.Ed. 
1869—^Mongogna v, O’Dwyer, 16 So. 
2d 829, 204 La. 1030, 152 A.L.R. 162 
—Corpus Juris cited iu State ex 
reL Coco v. Farmerville Light & 
Power Co., Inc., 80 So. 268, 269, 144 
La. 241—City of Shreveport v. Sul¬ 
livan, 77 So. 286, 142 La. 673, affirm¬ 
ed Sullivan v. City of Shreveport, 
40 S.Ct. 102, 261 U.S. 169, 64 L.Bd. 
205. 

—^Bosley V. Quigley, 66 A.2d 835, 
189 Md. 493, certiorari denied Quig¬ 
ley v. Public Service Commission 
of Maryland, 68 S.Ct. 1339, 334 U. 
S. 828, 92 L.Ed. 1766—Tighe v. Os¬ 
borne, 131 A. 801, 149 Md. 349, 43 A 
L.R. 819. 

Mass.—Sullivan v. Police Com’r of 
City of Boston, 23 N.E.2d 106, 304 
Mass. 113. 

Mich.—^People v. Breen, 40 N.W.2d 
778. 326 Mich. 720—Thayer v. Mich¬ 
igan Dept of Agriculture, 36 N.W. 
2d 360, 323 Mich. 403—People v. 
Pennock, 293 N.W. 769, 294 Mich. 
678. 

Minn.—Beck v, Groe, 70 N,W,2d 886 
—Kiges V. City of St. Paul, 62 N.W. 
2d 363, 240 Minm 622—State ex rel. 
City of Minneapolis v. Minneapolis 
St Ry. Co., 56 N.W.2d 664, 238 
Minn. 218—^Equitable Holding Co. v. 
Equitable Building & Loan Ass’n, 
279 N.W. 736, 202 Minn. 629. 

Miss.—Tower Underwriters v. Lott 
49 So.2d 704, 210 Miss. 389—Tri- 
State Transit Co. of Louisiana v. 
Mobile & Ohio Transp. Co., 2 So.2d 
845, 191 Miss. 364. 

Mo.—State v. Day-Brite Lighting, 
240 S.W.2d 886, 362 Mo. 299, affirm¬ 
ed Day-Brite Lighting v. State of 
Missouri, 72 S.Ct 406, 342 U.S. 421, 
96 L.Bd. 469, rehearing denied 72 
S.Ct 674, 343 U.S. 921, 96 L.Bd. 
1334—Clark v. Austin, 101 S.W.2d 
977, 340 Mo. 467—Star Square Auto 
Supply Co. V. Gerk, 30 S.W.2d 447, 
326 Mo. 968—State ex rel. Gentry 
V. Curtis, 4 S.W.2d 467, 319 Ma 
316—State ox rel. Vogt v. Reyn¬ 
olds, 244 S.W. 929, 295 Mo. 376. 

Neb.—^McGraw Elec. Co. v. Lewis & 
Smith Drug Co., 68 N.W.2d 608, 169 
Neb. 703—State ex reL Baldwin v. 
Strain, 42 N.W.2d 796, 162 Neb. 763 
—Thorin v. Burke, 18 N.W. 2d 664, 
146 Neb. 94—^Boomer v. Olsen, 10 
N.W.2d 607, 143 Neb. 679—State ex 
reL Ralston v. Turner, 4 N.W. 2d 
302, 141 Neb. 656, 144 AL.R. 138 
—^P. F. Petersen Baking Co. v. Bry¬ 
an, 247 N.W. 39, 124 Neb. 464, 


affirmed 64 S.Ct. 277, 290 U.S. 670, 
78 L.Bd. 605, 90 AL.R. 1286. 

N.H.—^Maritime Packers v. Carpenter, 
105 A2d 38, 99 N.H 73-Stone v. 
Cray, 200 A 617—Chung Mee Res¬ 
taurant Co. V. Healy, 171 A 263, 86 
N.H. 483. 

N.J.—Reingold v. Harper, 78 A2d 54. 
6 N.J. 182—^Doremus v. Board of 
Education of Borough of Haw¬ 
thorne, 75 A2d 880, 6 N.J. 435, ap¬ 
peal dismissed 72 S.Ct. 394, 342 U. 

S. 429, 96 LEd. 476. 

Borough of Oakland v. Roth, 100 
A2d 698, 28 N.J.Super. 321—N. T. 
Hegeman Co. v. Mayor and Coun¬ 
cil of Borough of River Edge, 69 
A2d 767, 6 N.J.Super. 496. 

Mansfield & Swett v. Town of 
West Orange, 198 A 226, 120 N.J. 
Law 146. 

Lion’s Head Lake v. Brzezinski, 
43 A2d 729, 23 N.J.Mlsc. 290— 
Sbrolla v. Hess. 43 A2d 498, 23 
NJ.Misc. 229, affirmed 44 A2d 36, 
24 N.J.Mlsc. 261—^McSweeney v. 
Equitable Trust Co., 198 A 629, 16 
N.J.Mlsc. 193. 

N.M.—State ex rel. New Mexico Dry 
Cleaning Board v. Cauthen, 162 P. 
2d 266. 48 N.M. 436—State ex rel. 
Hughes V. Cleveland, 141 P.2d 192, 
47 N.M. 230. 

N.T.—^People v. Arlen Service Sta¬ 
tions, 31 N.B.2d 184, 284 N.T. 340, 
followed in People v. Bluestein, 31 
N.E.2d 924, 284 N.Y. 800—People v. 
Cunard White Star, 21 N.B.2d 489, 
280 N.T. 413. 

Famham Realty Corporation v. 
Posner, 193 N.T.S. 788, 200 App. 
Dlv. 827. 

Hill Packing Co. v. City of New 
York, 49 N.Y.S.2d 773, 182 Misc. 
742—^Flagg V. Murdock, 16 N.T.S. 
2d 636, 172 Misc. 1048—Smart v. 
City of Albany, 260 N.T.S. 679, 146 
Misc. 60—^Bowen v. City of Sche¬ 
nectady. 240 N.T.S. 784, 136 Misc. 
307, affirmed 246 N.T.S. 913, 231 
App.Div. 779—People v. Conti, 216 
N.T.S, 442, 127 Misc. 244—Robin¬ 
son v. Wood, 196 N.T.S. 209, 119 
Misc. 299. 

People V. Chenango County, 39 N. 

T. S.2d 786. 

N.C.—State v. Lawrence, 197 S.B. 
686, 213 N.C. 674—North Carolina 
State Board of Health v. Commis¬ 
sioners of Town of Louisburg, 91 
S.B. 1019, 173 N.a 260. 

N.D.—State ex rel. City of Minot v. 
Gronna, 59 N.W.2d 614—Corpus Ju¬ 
ris Secundum cited in Northern 
Pac. Ry. Co. v. Warner, 46 N.W. 
2d 196, 201, 77 N.D. 721—City of 
Bismarck v. Hughes, 208 N.W. 711, 
53 N.D. 838. 

Ohio.—State v. Board of Com’rs of 
Allen County, 177 N.B. 271, 124 
Ohio St. 174, appeal dismissed 
Board of Com’rs of Allen County 
y. State of Ohio ex reL Bowman, 
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52 S.Ct 494, 286 U.S. 626, 76 L.Ed. 

j 1269—Williams v. Scudder, 131 N. 
B. 481, 102 Ohio St. 305, error dis¬ 
missed 42 S.Ct. 316, 258 U.S. 607. 
66 L.Bd. 787. 

Kraus v. City of Cleveland, Com. 
PI., 116 N.B.2d 779, affirmed, App., 
121 N.B.2d 311. 

Hoskins V. Gullatt Cleaning Sc 
Laundry Co., 32 Ohio N.P.,N.S.. 33 
r-State V. Rodefer, 6 Ohio N.P.,N.S.. 
337. 

Okl.—One Chicago Coin’s Play Boy 
Marble Board, No. 19771 v. State 
ex rel. Adams, 212 P.2d 129, 202 
Okl. 246— Corpus Juris Secundum 
cited in Jack Lincoln Shops v. State 
Dry Cleaners’ Board, 135 P.2d 332, 
335, 192 Okl. 251, appeal dismissed 
63 S.Ct 1448, 320 U.S. 208, 87 L. 
Ed. 1847—^Associated Industries of 
Oklahoma v. Industrial Welfare 
Commission, 90 P.2d 899, 185 Okl. 
177—Oklahoma City v, Johnson, 
82 P.2d 1067, 183 Okl. 430. 

Or.—^Foeller v. Housing Authority of 
Portland, 256 P.2d 752, 198 Or. 206 
—Savage v. Martin, 91 P.2d 273, 
161 Or. 660—Campbell v. Aldrich, 
79 P.2d 267. 169 Or. 208, appeal 
dismissed 69 S.Ct. 87—Wadsworth 
V. Brigham, 266 P. 876, 125 Or. 428 
—State V. Laundy, 204 P. 958, 103 
Or. 443, rehearing denied 206 P. 
290, 103 Or. 443. 

Pa.—Gambone v. Commonwealth, 101 
A2d 634, 376 Pa. 647—Flynn v. 
Horst, 61 A2d 54, 356 Pa. 20— 
Commonwealth v. Zasloff, 13 A2d 
67, 338 Pa. 457, 128 AL.R. 1120— 
Breinig v. AJlegheny County, 2 A 
2d 842, 832 Pa. 474. 

Commonwealth v. Gorodetsky, 115 
A2d 760, 178 Pa.Super. 467—Com¬ 
monwealth V. Cohen, 28 A2d 723, 
160 Pa.Super. 487. 

Philadelphia School of Beauty 
Culture V. Haas, 78 Pa.Dist. & Co. 
97, 60 Dauph.Co. 323—^Lehman v. 
Pennsylvania Game Commission, 34 
Pa.Dist. & Co. 662, 52 York Leg. 
Rec. 141. 

R. L—State v. Guyette, 102 A2d 446 
—^In re Opinion to the Governor, 
63 A2d 724, 76 R.I. 64—Creditors’ 
Service Corporation v. Cummings, 
190 A 2, 67 R.I. 291—O’Neil v. 
Providence Amusement Co., 108 A 
887, 42 R.I. 479, 8 AL.R. 1690. 

S. C.—^Merchants’ & Planters* Bank v. 
Brigman, 91 S.E. 332, 106 S.C. 362, 
L.R.A1917B 926. 

Tenn.—State ex reL Loser v. Nation¬ 
al Optical Stores Co., 226 S.W.2d 
263, 189 Tenn. 438. 

Tex.—Southwestern Bell Tel. Co. v. 
Texas State Optical, Civ.App., 268 
S.W.2d 877—Reed v. City of Waco, 
Civ.App., 223 S.W.2d 247, error re¬ 
fused—City of Coleman v. Rhone, 
CivApp., 222 S.W.2d 646, error re¬ 
fused—^Texas Underwriters v. Mar- 
tinal, Civ.App., 140 S.W.2d 682— 
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Martin v. Railroad Commission of 
Texas, Clv.App., 93 S.W.2d 1155, 
reversed on other grrounds 106 S.W. 
2d 653, 130 Tex. 153—Waldschmit 
V. City of New Braunfels, Civ.App., 
193 S.W, 1077, reversed on other 
grounds City of New Braunfels v. 
Waldschmidt, 207 S.W. 303, 109 
Tex. 302. 

Henry v. State, 260 S.W. 190, 97 
Tex.Cr. 67. 

Utah.—^Backman v. Bateman, 263 P.2d 
661, 1 Utah 2d 163—Utah Mfrs.* 
Ass'n V. Stewart, 23 P.2d 22J), 82 
Utah 198—State v. Packer Corpo¬ 
ration, 297 P. 1013, 77 Utah 600. 

Vt.—Sowma v. Parker, 22 A.2d 513, 
112 Vt. 241—State v. Quattropani, 
133 A. 352, 99 Vt. 360—Ex parte 
Guerra, 110 A. 224, 94 Vt. 1, 10 A. 
Ii.R. 1560. 

Va.—Yoder v. Givens, 18 S.E.2d 380, 
179 Va. 229—Corpus Jnris Seonxu 
dom cited in Stickley v. Givens, 11 
S.E.2d 631, 637, 176 Va. 648. 

W.Va.—Vest v. Cobb, 76 S.B.2d 886 
—^Blevins v. State Compensation 
Com*r, 33 S.B.2d 408, 127 W.Va. 
481. 

Wis.—Corpus Juris Secundum cited in 
Madison Metropolitan Sewerage 
Dist. V. Committee on Water Pol¬ 
lution, 60 N.W.2d 424, 438, 260 Wis. 
229—State v. Ross, 48 N.W.2d 460, 
269 Wis. 379—^Integration of Bar 
Case, 11 N.W.2d 604, 244 Wis. 8, 
161 A.L 1 .R. 686, rehearing denied 12 
N.W.2d 699, 244 Wis. 8—Hotel and 
Restaurant Employees’ Internation¬ 
al Alliance, Liocal No. 122 v. Wis¬ 
consin Employment Relations 
Board, 294 N.W. 632, 236 Wis. 329, 
rehearing denied 295 N.W. 634, 236 
Wis. 329, affirmed 62 S.Ct. 706, 316 
U.S. 437, 86 L.Ed. 946—City of 
Janesville v. Heiser, 246 N.W. 701, 
210 Wis. 526. 

Wyo.—State v. Liangley, 84 P.2d,767, 
53 Wyo. 332—State v. W. S. Buck. 
Mercantile Co., 264 P. 1023, 38 Wyo. 
47, 57 A.L.R. 676. 

12 C.J. p 892 note 87, p 933 note 39. 
Duty of lawmakers to determine pub¬ 
lic policy of state generally see 
Policy. 72 C.J.S. p 218 note 91 et 
seq. 

Police laws need not be onmibus in 
character see supra S 175 b. 

Arbitrary action lixoited 

Right of legislature to declare 
what is proper public policy .in re¬ 
spect to police power is limited only 
by the prohibition against arbitrary 
action. 

Ky.—Workmen^a ‘ Compensation. 

Board of Kentucky y. Abbott, 278 
S.W. 633, 212 Ky. 123, 47 A.L..R. 
789. 

DedarattoaL of policy by legisla. 
tore is ordinarily final, binding and 
conclusive on jufficial br^ch of gov¬ 
ernment, and only when declaration 
by Legislature is Illusory and is In- 
tdided, by cloak of police power, to 
mask some unreasonable or Illegal 


purpose may court strike down such 
declaration of policy. 

N.J.—A. P. Smith Mfg. Co. v. Bar- 
low, 97 A.2d 186, 26 N.J.Super. 
106, affirmed 98 A.2d 681, 13 N.J. 
145, certiorari denied, Barlow v. 
A. P. Smith Mfg. Co., 74 S.Ct 107, 
346 U.S. 861, 98 L.Ed. 373. 

Wide discretion is vested in the 
legislature In exercising the police 
power. 

U.S.—Weaver v. Palmer Bros. Co., 
Pa., 46 S.Ct 320, 270 U.S. 402, 70 
L.Ed. 664. 

Town of Green River v. Puller 
Brush Co., C.CJL.Wyo., 66 P.2d 112, 
88 A.L.R. 177. 

Corpus juris Secundum dted in 
Goltzman v. Rougeot L.C.La., 122 
P.Supp. 700, 703—^Harlow v. Ry- 
land, D.C.Ark., 78 P.Supp. 488, af¬ 
firmed, C.A., 172 P.2d 784—^Breard 
V. City of Alexandria, l>.C.La., 69 
P.Supp. 722—^Montejano v. Rayner, 
D.C.Idaho, 33 P.Supp. 435. 

Ala.—State v. Polakow*s Realty Ex¬ 
perts, 10 So.2d 461, 243 Ala. 441, 
certiorari denied Polakow*s Realty 
Experts v. State of Alabama, 63 
S.Ct 1166, 319 U.S. 750, 87 L.Ed. 
1705, and Strumpf v. State of Ala¬ 
bama, 63 S.Ct 1156, 319 U.S. 760, 
87 L.Ed. 1705—Davidson v. Phelps,. 

I 107 So. 86, 214 Ala. 236. 

Ark.—^Piser v. Clayton, 254 S.W.2d 
315, 221 Ark. 528. 

Cal.—In re Porterfield, 168 P.2d 706, 
28 Cal.2d 91, 167 A.L.R. 676—Ex 
parte Parb, 174 P. 320, 178 Cal. 
692, 3 A.L.R. 301. 

Ex parte Angelus, 150 P.2d 908, 
66 Cal.App.2d 441—^Ex parte Jones, 
133 P.2d 418, 56 Cal.App.2d 658— 
Justesen’s Pood Stores v. City of 
Tulare, 111 P.2d 424, 43 CaLApp. 
2d 616—Ex parte Boza, 106 P.2d 
29, 41 Cal.App.2d 26—^People v. 
Rose, 79 P.2d 737, 26 Cal.App.2d 
613. . 

Ballarini, in Behalf of Lodge 
1327, Intern. Ass’n of Machinists, 
Production & Aeronautical Work¬ 
ers V. Schlage Lock Co., 226 P.2d 
771, 100 Cal.App.2d Supp. 859. 

Colo.—^Eachus V. People, 238 P.2d 
885, 124 Colo. 454, appeal dismiss¬ 
ed 72 S:Ct 562, 342 U.S. 938, 96 
L.Ed. 698. 

Conn.—State v. Heller, 196 Au 337, 
123 Conn. 492, appeal dismissed 
Heller v. State of Connecticut, 68 
S.Ct 766, 303 U.S. 627, 82 L.Ed. 
1088—State v. Kievman, 166 A. 
601, 116 Conn. 458, 88 A.L.R. 962. 
Pla.—Scarborough v. Newsome, 7 So. 

2d 321, 160 Pla. 220. 

Ill.—Grasse v. Dealer’s Transport 
Co., 106 N.R2d 124, 412 Ill. 179, 
certiorari denied Dealer’s Trans¬ 
port Co. V. Grasse, 73 S.Ct. 47, 344 
U.S. 837, 97 L.Ed. 661—Greiner v. 
Peoria Housing Authority, 78 N.B. 
2d 276, 399 Ill. 679—Illinois Cent. 
R. Co. V. Pranklin Coimty, 56 N. 
E.2d 775, 387 Ill. 301—Zelney v. 
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Murphy, 56 N.B.2d 764, 887 HI. 
492—Clarke v. Storchak, 62 N.E. 
2d 229, 384 Ill. 564, appeal dis¬ 
missed 64 S.Ct. 1270, 322 U.S. 713, 
88 L.Ed. 1665—^People ex rel. Hey- 
denrelch v. Lyons, 30 N.E. 2d 46, 
374 Ill. 657, 132 A.L.R. 511—Lit- 
tell V. City of Peoria^ 29 N.B.2d 
633, 374 Ill. 344—People ex rel. 
Moshler v. City of Springfield, 19 
N.E.2d 698, 870 Ill. 641—Chicago, 
B. & Q. R. Co. V. Illinois Com¬ 
merce Commission ex rel. Brother¬ 
hood of Railroad Trainmen, 4 N.E. 
2d 96, 364 III 213—City of Chi¬ 
cago V. Illinois Commerce Commis¬ 
sion ex rel. Chicago & W. X R. Co., 
190 N.B. 896, 366 Ill. 601—City of 
Aurora v. Bums, 149 N.B. 784, 
319 Ill. 84—^Northern Trust Co. v. 
Chicago Rys. Co., 149 N.B. 422, 
318 Ill. 402. 

Ky.—^Puson v. Howard, 205 S.W.2d 
1018, 805 Ky. 843—Jones v. Rus¬ 
sell, 6 S.W.2d 460, 224 Ky. 390. 
La.—^Pepsodent Co. v. B^uuss Co., 
9 So.2d 803, 200 La. 969. 

Md.—^Maryland Coal & Realty Co. v. 
Bureau of Mines of State, 69 A.2d 
471, 193 Md. 627—Davis v. State, 
37 A.2d 880, 183 Md. 385. 

Mass.—^Merit Oil Co. v. Director of 
Division of Necessaries of Life, 

66 N.E.2d 529, 319 Mass. 301. 
Minn.—^Breimhorst v. Beckman, 35 N. 

W.2d 719, 227 Minn. 409. 

Miss.—^Moss V. Mississippi Live 
Stock Sanitary Board, 122 So. 776, 
154 Miss. 765 followed in Adams v. 
Mississippi Live Stopk Sanitary 
Board, 126 So. 204, Gray v. Mis¬ 
sissippi Live Stock Sanitary 
Board, 122 So. 783 and Tumage v. 
IHssissippi Live Stock Sanitary 
Board, 122 So. 783. . 

Mo.—^Poole & Creber Market Co. v. 
Breshears, 125 S.W.2d 28, 343 Mo. 
1133. 

N.J.—Jmnouneau y. Hamer, 109 A. 
2d 640," 16 N.J. ,600, certiorari de¬ 
nied 75 act. 680,- 349 U.S. 904, 99 

L.Ed.-Abelson’s Inc. v.' New 

Jersey State Bd. of Optometrists, 
76 A.2d 867, 5 N.J. 412, 22 A.L.R. 
929. 

Hourigan v. North Bergen Tp., 
172 A. 193, 785, 113 N.J.Law 143. 
N.M.—State v. Spears, 269 P.2d 366, 

67 N.M. 400, 39 A.L.R.2d 595—Ar¬ 
nold V. Board of Barber Examiners, 
109 P.2d 779, 46 NM. 67. 

NT.—^Roman v. Lobei, 162 NEJ 461, 
243 NY. 61, 69 A.L.R. 'l829: 

Defiance Milk Products Co. v. Du 
Mond, 136 NT.S.2d 619, 285 App. 
Div. 337—^People v. Pord Motor 
Co., 63 N.T.S.2d 697, 271 App.Div. 
141. - 

ND.—State v. Croihwell, 9 N.W. 2d 
914, 72 ND. 666. 

Ohio.—City of Cleveland Heights v. 

, Simon, 13 Ohio Supp. 1. 

OkL—Skinner v. State ex rel. Wil¬ 
liamson,, ^5 P.2d 123, 189 Okl. 236, 
reversed on other groiihds Skin- 
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which the police power exists.^® Moreover, courts | generally are indisposed* to suffer the police power 


Tier V. state of Oklahoma ex rel. 
Williamson, 62 S.Ct. 1110, 316 U. 
S. 53B» 86 IxEd. 1666, conformed 
to 156 P.2d 716, 195 Okl. 106. 

Ex parte Fowler, 184 P.2d 814, 86 
Okl.Cr. 6^. 

Or.— Christian , V. La Porsre, 242 P.2d 
797, 194 Or. 460—Anthony v. 

Veatch. 220 P.2d 493, 189 Or. 462, 
rehearing: denied 221 P.2d 675, 189 
Or. 462, appeal dismissed 71 S.Ct. 
499, 340 U.S. 923, 95 L.Ed. 667. 

Itl.—Creditors* Service Corporation 
V. Cummingrs, 190 A.. 2, 57 R.I. 291. 
Wash.—State v. Sears, 103 P.2d 337, 
4 Wash.2d 200—^McDermott v. 
State, 84 P.2d 372, 197 Wash. 79— 
Shea^ V. Olson, 63 P.2d 615, 185 
Wash. 143, 111 A.L.R, 998, opin¬ 
ion adhered to 69 P.2d 1183, 186 
Wash. 700, 111 A-L.R. 1011. 
wris.—State V. Harper, 196 N.W. 461, 
182 Wis. 148, 33 A.L.R. 269. 

73. TJ.S.—^Berman v. Parker, 75 S. 

Ct 98, 348 U.S. 26, 99 L.Ed. - 

Town of Green River v. Fuller 
Brush Cq., C.C.A.Wyo., 65 F.2d 112, 
88 A.L.R. 177—Gonzalez v. People 
of Porto Rico, C.C.A-Porto Rico, 61 
. F.2d 61. 

Oorpiis JTiizis Secundum cited in 
Goltzman v. Rougeot, D.C.La., 122 
F.Supp. 700, 703—^Lee Optical of 
Okl. V. Williamson, I>.C.Okl., 120 
F.Supp. 128—Staten Island Load¬ 
ers V. Waterfront Commission of 
New York Harbor, D.C.N.Y., 117 
F.Supp. 308—^Breard v. City of 
Alexandria, I>.C.L€l, 69 F.Supp. 722 
—^Mirkovi<h v. Milnor, D.C.Cal., 34 
F.Supp. 409—Ajsher v. Ingels, B.C. 
CaL, 13 F.Supp. 654. 

Ala.-^Allinder v. City of Homewood, 
49 So.2d 108, 264 Ala. 526, 22 A.L. 
R.2d 763. 

Alaska.—Hoif v. City of Ketchikan, 
10 Alaska 220. 

Ariz.—State v. Green, 181 P.2d 411, 

60 Ariz. 63^—^Francis v. Allen, 96 P. 
2d 277, 64 Ariz. 877, 126 A.L.R. 
190—State v. Borah, 76 P.2d 767, 

61 Ariz. 818, 115 A.L.R. 254. 

CaL—State Bd. of Dry Cleaners v. 

Thrift-L-Lux Cleaners, 264 P.2d 
29, 40 Cal.2d 486—California Drive- 
In Restaurant Ass'n v. Clark, 140 
Pi2d 667, 22 Cal.2d 287, 147 A.L.R. 
1028—parte Fuller, 102 P.2d 
- 821, 15 Cal.2d 426—Simpson v. City 
of Los Angeles, 47 P.2d 474, 4 Cal. 
2d 60. 

People V. Asamoto, 279 P.2d 1010, 
‘ 131 Cal.App.2d 22—^Bx ' parte An- 
gelus, 150 P.2d 908, 65 Cal.App.2d 
441—Ex parte Jones, 188 P.2d 418, 
66 CaJLApp.2d 668—rSanta Cruz Oil 
Corp. V. Milnor, 180 P.2d 256, 55 
CalA.pp.2d 56—Justesen's Food 

. Stores V. City of Tulare, 111 P.2d 
424, 43 CalApp.2d 616—Ex parte 
Boza, .106 P.2d . 29, 41 Cal.App.2d 
25—Ex parte McNeal, 89 P.2d 1096, 
32 Cal.App.2d 391—Wickham v. 


•Becker, 274 P. 397, 96 CaLApp. 443 
—Ex parte Carlson, 262 P. 792, 87 
* Cal.App. 684. 

Ballarini in Behalf of Lodge 
1327, Intern. Ass*n of Machinists, 
Production & Aeronautical Work¬ 
ers V. Schlage Lock Co., 226 P.2d 
771, 100 Cal.App.2d Supp. 869. 
Colo.—^Eachus v. People, 238 P.2d 
886, 124 Colo. 464, appeal dismiss¬ 
ed 72 S.Ct 662, 842 U.S. 938, 96 
L.Ed. 698. 

Conn.—^Len-Lew Realty Co. v. Fal- 
sey, 107 A2d 403, 141 Conn. 624— 
.Carroll v. Schwartz, 14 A2d 764, 
127 Conn. 126—State v. Nelson, 11 
A2d 866, 126 Conn. 412—State v. 
Hillman, 147 A 294, 110 Conn. 92. 
Del.—State v. Hobson, 83 A2d 846, 

. 7 Terry 381—Jannuzzio v. Hackett, 
82 A2d 730, 32 DeLCh. 163. 

Fla.—^Nelson v. State ex rel. Gross, 
26 So.2d 60, 167 Fla. 412—Setzer 
V. Mayo, 9 So.2d 280—^Hunter v. 
Owens, 86 So. 839, 80 Fla^ 812. 
Idaho.—State v. Rorvick, 277 P.2d 
566. 

Ill.—Thillens v. Hodge, 116 N.E.2d 
886, 2 I11.2d 46—Gadlin v. Auditor 
of Public Accounts, 110 N.E.2d 
284, 414 Ill. 89—Du Page County 
V. Henderson, 83 N.E.2d 720, 402 
Ill. 179—^Metropolitan Trust Co. v. 
Jones, 51 N.E.2d 266, 384 HI. 248, 
149 AL.R. 1416. 

Ind.—State Board of Barber Examin- 
' ers V. Cloud, 44 N.E.2d 972, 220 Ind. 
552. 

Ky.—^Moore v. Northern Kentucky 
Independent Food Dealers Ass’n, 
149 S.W.2d 766, 286 Ky. 24—City 
of Louisville v. Kuhn, 146 S.W.2d 
851, 284 Ky. 684. 

Md.—Kahl V. Consolidated Gas. Elec¬ 
tric Light & Power Co. of Balti¬ 
more, 60 A2d 764, 191 Md. 249— 
Davis V, State, 87 A2d 880, 183 
Md. 386. 

Mich.—United Ins. Co. v. Attorney 
General, 1 N.W.2d 510, 800 Mich. 

. 200—S. S. Kresge Co. v. Couzens, 
287 N.W. 427, 200 Mich. 186, 124 
AL.R. 643—People v. Victor, 283 
N.W. 666, 287 Mich, 606, 124 AL. 
R. 816. 

Minn.—^Beck v. Groe, 70 N.W.2d 886. 
Mo.—^Poole & Creber Market Co. v. 
Breshears, 125 S.W.2d 28, 343 Mo. 
1138. 

N.H.—^Vellshka v. City of Nashua, 
106 A2d 67L 99 N.H. 161. 

N.J.—^Relngold v. Harper, 78 A2d 
64, 6 N.J, 182—Abelson’s Inc. v. 
New York State Bd. of Optome¬ 
trists, 75 A2d 867, 6 N.J. 412, 22 
AL.R.2d 929. 

Mansfield & Swett V. Town of 
West Orange, 198 A 225, 120 N.J. 
Law 145. 

N.M.—State ex rel. Hughes v. Cleve¬ 
land. 141 P.2d.l92, 47;N.M. 230. 
N.Y,—^Boord V. Wallander, 89 N.Y.S. 
2d 796, 195 Misc. 567, modified on 

955 


Other grounds Boord v. O'Brien, 98 
N.Y.S.2d 1, 277 App.Div. 253, af¬ 
firmed 100 N.B.2d 177, 802 N.Y. 
890. 

People V. Gerus, 69 N.Y.S.2d 283 
—People V. Susi, 23 N.Y.S.2d 812. 
N.D.—Soderfelt v. City of Drayton, 
69 N.W.2d 602. 

Ohio.—^Kraus v. City of Cleveland, 
Com.Pl., 116 N.B.2d 779, aflirmed, 
App., 121 N.B.2a 311. 

Okl.—Corpus juris Seoundum cited 
in Jack Lincoln Shops v. State 
Dry Cleaners' Board, 186 P.2d 382, 
335, 192 Okl. 251, appeal dismissed 
63 S.Ct. 1448, 820 U.S. 208, 87 L. 
Ed. 1847—Skinner v. State ex rel. 
Williamson, 115 P.2d 123, 189 Okl. 
235, reversed on other grounds 
Skinner v. State of Oklahoma ex 
rel. Williamson. 62 S.Ct. 1110, 316 
U.S. 535, 86 L.Ed. 1665, conformed 
to 166 P.2d 715, 196 Okl. 106. 

Pa.—^Maurer v. Boardman, Com.Pl., 
45 Dauph.Co. 841, afOrmed 7 A2d 
466, 336 Pa. 17, affirmed Maurer v. 
Hamilton, 60 S.Ct. 726, 309 U.S. 
598, 84 L.Ed. 969, 136 AL.R. 1347. 
S.C.—Atlantic Coast Line R. Co. v. 
Public Service Commission, 84 S. 
E.2d 132. 

Tenn.—Jones v. City of Jankson, 269 
S.W.2d 649, 196 Tenn. 829. 

Tex.—Corpus Juris Secundum cited iu 
City of Coleman v. Rhone, Civ.App., 
222 S.W.2d 646, 650, error refused. 
Va—^Mumpower v. Housing Author¬ 
ity of City of Bristol, 11 S.B.2d 
782, 176 Va 426. 

Wash—Sunny Brook Farms v. Om- 
dahl, 259 P.2d 888, 42 Wash.2d 788 
—Campbell v. State, 122 P.2d 468, 
12 Wash2d 459. 

Wls.—-State V. Ross, 48 N.W.2d 460, 
269 Wis. 379—^Gateway City Trans¬ 
fer Co. V. Public Service Commis¬ 
sion, 14 N.W.2d 6. 246 Wis. 304. 

Law must be proper exercise of pow¬ 
er see supra § 196. 

Determlnatiou entitled to great 
weight 

Legislative determination under 
police power that certain practices 
are evil and should be entirely for¬ 
bidden is entitled to grreat weight. 
Fla—^L. Maxcy, Inc., v. Mayo, 139 
So. 121, 103 Fla 662. 

Md.—^Norris v. Mayor and City Coun- 
' cii of Baltimore, 192 A 631, 172 
Md. 667. 

N.M.—State ex rel. New Mexico Dry 
Cleaning Board v. Cauthen, 152 P. 
2d 255, 48 N.M. 436. 

Okl.—JalEee v. State, 134 P.2d 1027, 
76 Okl.Cr. 96—Wood v. State, 134 
P.2d 1021, 76 Okl.Cr. 89—Shaw v. 
State. 134 P.2d 999, 76 Okl.Cr. 271. 
rehearing denied 188 P.2d 186, 76 
Okl.Cr. 271. 

Or.—Christian v. La Forge, 242 P. 
2d 797, 194 Or. 450. 
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to be impaired or defeated by constitutional limita¬ 
tions J3.5 

When, therefore, a subject lies within the police 
power of the state, debatable questions as to reason¬ 


ableness are not for the courts but for the legisla¬ 
ture,*^^ which is entitled to form its own judg¬ 
ment and its action within its range of discre¬ 
tion cannot be set aside because compliance is 
burdensonie.75 On the other hand, legislation pur- 


73.5 Ala.—State ex rel. Wilkinson 
V. Murphy, 186 So, 487, 237 Ala. 
332, 121 A.L.R. 283. 

74. XJ.S.—Sproles v. Binford, Tex.. 
52 S.Ct 681, 28$ U.S. 374, 76 L. 
Ed. 1167. 

Town of Green River v. Fuller 
Brush Co., C.C.AWyo., 65 F.2d 
112, 88 A.L.R. 177. 

Merced Dred^riug: Co. v. Merced 
County, B.aCal., 67 F.Supp. 698— 
Midwest Beverasre Co. v. Gates, D. 
C.Ind.. 61 F.Supp. 688—First Nat. 
Ben. Soc. v. Garrison, D.C.Cal., 68 
F.Supp. 972, affirmed, C.C.A, 155 
F.2d 622—Whitney v. Johnson, D. 

C. Ky., 87 F.Supp. 65, affirmed 62 S. 
Ct 117, 314 U.S. 674, 86 Ii.Bd. 466— 
Publix Cleaners v. Florida Dry 
Cleaning* and Laimdry Board, D.C. 
Fla., 82 F.Supp. 81—Werner 
Transp. Co. v. Hughes, D.C.I11., 19 
F.Supp. 425—^liOne Star Gas Co. v. 
City of Fort Worth, D.C.Tex., 16 
F.Supp. 171, reversed on other 
grounds, C.C.A, 93 F.2d 584, cer¬ 
tiorari denied 68 S.Ct 943, 304 U. 
a 562, 82 Ii.Ed. 1529, rehearing 
denied 68 S.Ct 1044, 304 U.S. 589, 
82 L.Ed. 1549—^Piper v. Bingaman, 

D. CN.M., 12 F.Supp. 766, affirmed 
56 S.Ct 948, 298 U.S. 643, 80 D. 
Ed. 1375, rehearing denied 57 S.Ct 
5, 299 U.S. 619, 81 KEd. 467—Morf 
V. Bingaman, D.C.N.M., 12 F.Supp. 
755, affirmed 56 S.Ct 756, 298 U.S. 
407, 80 Li.Ed. 1245, rehearing de¬ 
nied 67 S.Ct 4, 299 U.S. 619, 81 L. 
Ed. 456 and U. S. 39^delity & Gutu*- 
anty Co. v. Bingaman, 67 S.Ct 6, 
299 U.S. 619, 81 KEd. 456. 

Ala.—^Alabama State Federation of 
Dabor v. McAdory, 18 So.2d 810, 
246 Ala. 1, certiorari dismissed 65 
act 1384, 325 U.S. 460, 89 UEd. 
1726. 

Cal.—Sandstrom v. California Horse 
Racing Bd., 189 P.2d 17, 31 CaL2d 
401. 3 A.Ii.R2d 90, certiorari denied 
69 act 81, 336 U.S. 814, 98 L,.Bd. 
369—Southern Pac. Co. v. Railroad 
Commission of Cal., 87 P.2d 1066, 13 
CaL2d 89—Wholesale Tobacco 

I>ealers Bureau of Southern Cali¬ 
fornia V. National Candy & Tobac¬ 
co Co., 82 P.2d 8, 11 Cal.2d 634— 
People V. Associated Oil Co., 294 
P. 717, 211 CaL 93—^In re Monrovia 
Evening Post 248 P. 1017, 199 Cal. 
263. 

Justesen's Food Stores v. City of 
Tulare. Ill P.2d 424, 43 Cal.App. 
2d 616—^Ex parte Ruppe, 262 P. 
746, 80 CalA.pp. 629. 

Conn.—State v. Nelson, 11 A.2d 856, 

, 126 Conn. 412—Shelton v. City of 
Shelton, 160 A. 811, 111 Conn. 433. 


Del.—Gallegher v. Davis, 183 A 620, 
7 W.W.Harr. 880. 

Fla.—Setzer v. Mayo, 9 So.2d 280— 
City of Miami Beach v. Texas Co., 
194 So. 368, 141 Fla. 616, 128 AL..R. 
360—State ex rel. Hogan v. Spen¬ 
cer, 190 So. 506, 139 Fla. 237—Gan¬ 
dy V. Borras, 154 So. 248, 114 Fla. 
503. 

Ill.—^LaSalle Nat Bank of Chicago 
V. City of Chicago, 126 N.B.2d 609, 
6 I11.2d 344—Thillens v. Hodge. 116 
N.E.2d 886, 2 I11.2d 45—Wesemann 

V. Village of La Grange Park, 94 
N.E2d 904, 407 IlL 81—Du Page 
County V. Henderson, 83 N.R2d 
720, 402 m. 179. 

Jones V. City of Chicago, 108 N. 
E.2d 802, 348 IlLApp. 310. 

Ind.—^Midwestern Petroleum Corpo¬ 
ration V. State Board of Tax 
Com’rs, 187 N.E. 882, 206 Ind. 688, 
rehearing denied 191 N.E. 168, 206 
Ind. 688. 

Iowa.—^Fleming v. Richardson, 24 N. 

W. 2d 280, 237 Iowa 808. 

Ky.—^Pure Milk Producers & Distrib¬ 
utors Ass’ns V. Morton, 126 S.W.2d 
216, 276 Ky. 786—Hoblitzel v. Jen¬ 
kins. 263 S.W. 764, 204 Ky. 122. 

La.—^Pepsodent Co. v. Krauss Co., 9 
So.2d 303, 200 La. 959. 

Mass.—^Mechanics Sav. Bank v. Ken¬ 
nedy, 12 N.E.2d 852, 299 Mass. 404. 

Mich.—^Thayer v. Michigan Dept of 
Agr., 35 N,W.2d 360, 323 Mich. 408. 

M in n .—State v. United Parking Sta¬ 
tions. 60 N.W.2d 60, 236 Minn. 147, 
29 AL.R.2d 852. 

Mo,—^Poole & Creber Market Co. v. 
Breshears, 125 S.W.2d 23, 343 Mo. 
1133. 

N.BL—State ▼. Lothrops-Farnham 
Co., 150 A 661, 84 N.H 822. 

N.J.—Jamouneau v. Hamer, 109 A 
2d 640, 16 N.J. 600, certiorari de¬ 
nied 75 S.Ct 580, 349 U.S. 904, 99 
L.Ed. — — —Schmidt v. Board of 
Adjustment of City of Newark, 88 
A2d 607, 9 N.J, 406—^Reingold v. 
Harper. 78 A2d 54, 6 N.J. 182— 
Abelson’s Inc. v. New Jersey State 
Bd. of Optometrists, 75 A2d 867, 

5 N.J. 412, 22 AL.R. 929. 

Sieber v. Laawe, 109 A2d 470, 83 
N.J.Super. 115. 

N.T.—^Bowen v. City of Schenectady, 
240 N.T.S. 784, 136 Misc. 807, af¬ 
firmed 246 N.T.S. 913, 231 App.Div. 
779. 

People V. Krinka, 177 N.T.S. 846. 

ND.—Soderfelt v. City of Drasrton, 
59 N.W.2d 602. 

Okl.—Hud Oil .& Refining Co. v. Ok¬ 
lahoma City, 80 P.2d 169, 167 OkL 
457. 

Pa.—Maurer v. Boardman, 7 A2d 466, 

956 , 


836 Pa. 17, affirmed 60 S.Ct 726, 
809 U.S. 598, 84 L.Ed. 969, 135 
AL.R. 1347—Breinig v. Allegheny 
County, 2 A.2d 842, 832 Pa. 474. 

Commonwealth v. Flickinger, 67 
A2d 779, 166 Pa.Super. 96, 
ed 78 A2d 662, 365 Pa. 69, certio¬ 
rari denied Flickinger v. Common¬ 
wealth, 71 S.Ct 38, 840 U.S. 843, 
95 L.Ed. 618. 

R. L—Prata Undertaking Co. v. State 
Board of Embalming & Funeral 
Directing, 182 A 808, 55 R.L 454, 
104 AL.R. 889. 

S. D.—^Norwood v. Parenteau, 63 N.W. 
.2d 807. 

Tex.—^Dodgen V. Depuglio, 209 S.W,2d 
588, 146 Tex. 588. 

Corpus Juris Seouudum cited iu 
City of Coleman v. Rhone, Clv.App., 
222 S.W.2d 646, 660, error refused 
Va.—Mumpower v. Housing Author¬ 
ity of City of Bristol, 11 S.B.2d 
782, 176 Va. 426— Corpus Juris Seo- 
n uflnm cited in Stickley v. Givens, 
11 S.R2d 681, 687, 176 Va. 648. 
Beasonable allowance must be 
made for the exercise of legislative 
Judgment under the police power, and 
if the matter is within the le^sla- 
tive discretion the court will not sub¬ 
stitute its Judgment for that of the 
legislature. 

N.T.—Guttag V. Shatzkin, 186 N.T. 
S. 71, 118 Misc. 862, reversed 186 
N.T.S. 47, 194 App.Div, 609, re¬ 
versed 130 NE. 929, 230 N.T. 647. 

74.5 U.S.—Sproles v. Binford, Tex.. 
62 S.Ct 681, 286 U.S. 374, 76 L.Bd 
1167. 

Whitney v. 'Johnson, D.C.Ky., 37 
F.Supp. 65, affirmed 62 S.Ct. 117, 
314 U.S. 674, 86 L.Ed. 465—Mirk- 
ovich V. Milnor, D.CCaL, 84 F.Supp. 
409. 

Iowa.—^Fleming v. Richardson, 24 N. 

W.2d 280, 237 Iowa 808. 

Kan.—^State ex rel. Mitchell v. Sage 
Stores Co., 141 P.2d 666, 167 Kan. 
404, rehearing denied 143 P.2d 652, 
157 Kan. 622, affirmed 65 S.Ct. 9, 
823 U.S. 32, 89 L.Ed 25. 

NJ.—^Relngold v. Harper, 78 A 2d 
64, 6 NJ. 182. 

Ohio.—^Hoyne v. Wurstner, App., 63 
NE.2d 229. 

S.D.—Norwood v. Parenteau, 63 NW. 
2d 807. 

76-. U.S.—Sproles v. Binford, Tex., 
62 S.Ct. 681, 286 U.S. 374, 76 L.Bd 
1167. 

Whitney v. Johnson, D.C.Ky., 37 
F.Supp. 66, affirmed 62 S.Ct 117, 
314 U.S. 574, 86 L.Ed 466—Mirk- 
ovlch V. Milnor, D.C.Cal., 34 F. 
Supp. 409—^Publix Cleaners v. 
Florida Dry-Cleaning and Laundry 
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porting to be enacted under the police power is sub- J ject to supervision and review by the courts.^® 


Board, D.C.Fla., 82 F.Supp. 31— 
Werner Transp. Co. v. Hughes, 
P.C.I11., 19 F.Supp. 426—S. H Kress 
& Co. V. Johnson, D.C.Colo., 16 K. 
Supp. 6» affirmed 67 S.Ct. 49, 299 
XJ.S. 611» 91 L».Ed. 378, rehearing 
denied 67 S.Ct. 229, 299 U.S, 623, 
81 Li.Bd. 468. 

_^Fleming v. Richardson, 24 NT. 

W.2d 280, 237 Iowa 808. 

j£d._^Davis V. State, 37 A.2d 880, 183 

Md. 386. 

Mass.— Mechanics Sav. Bank v. Ken¬ 
nedy, 12 N.B.2d 862, 299 Mass. 404. 

KY.—91 B. Bway Corp. v. Pippo Toy 
Co., 68 N.T.S.2d 484, 186 Misc. 
779. 

N-.C,—Suddreth v. City of Charlotte, 
27 S,B.2d 660, 223 N.C. 630. 

78. tJ.S.—^Meyer v. State of Nebras¬ 
ka, Neb., 43 S.Ct. 626, 262 U.S. 390, 
67 Li.Bd. 1042, 29 A.L.R. 1446. 

Rowekamp v. Mercantile-Com¬ 
merce Bank & Trust Co., C.C.A. 
Ark., 72 F.2d 862—Southwest Util¬ 
ity Ice Co. V. Liebmann, C.C^A. 
Okl., 62 F.2d 349, affirmed 52 S.Ct. 
371, 286 U.S. 262, 76 L..Bd. 747. 

Midwest Beverage Co. v. Gates, 
D.CInd., 61 F.Supp. 688. 

Society of the Sisters of the 
Holy Names of Jesus and Mary v. 
Pierce, D.C., 296 F. 928, affirmed 
Pierce v. Society of the Sisters of 
the Holy Names of Jesus and 
Mary, 46 S.Ct 671, 268 U.S. 610, 
69 L.Ed. 1070, 39 A.L..R. 468—Cor¬ 
vallis Creamei'y Co. v. Van Winkle, 
l>.C.Or., 274 F. 464, dismissed 431 
S.Ct 247, 260 U.S. 768, 67 L..Bd. 
499. I 

Cal.—Southern Pac. Co. v. Railroad 
Commission of Cal., 87 P.2d 1066, 
18 Cal. 2d 89—Simpson v. City of 
Los Angeles, 47 P.2d 474. 4 Cal.2d 
60—Zahn v. Board of Public Works 
of City of Los Angeles, 234 P. 388, 
196 Cal. 497, affirmed 47 S.Ct. 694, 
274 U.S. 326, 71 L.Ed. 1074. 

American Paint Co. v. McCune, 
156 P.2d 123, 67 Cal.App.2d 683. 

Conn.—Cotter v. Stoeckel, 116 A. 248, 
97 Conn. 239. 

Bel.—State v. Danberg, 6 A.2d 696, 1 
Terry 136—Hoff v. State, 197 A. 
76, 9 W.W.Harr. 134. 

City of Wilmington v. Turk, 129 
A. 612, 14 DeLCh. 392. 

Fla—Varholy v. Sweat 16 So.2d 267, 
163 Fla. 671—State ex reL Davis v. 
Rose, 122 So. 226, 97 Fla. 710—Van 
Pelt V. Hilliard, 78 So. 693, 76 
Fla 792, L.R.A,1918B 639. 

Ill.—^LaSalle Nat Bank of Chicago 
V. City of Chicago, 125 N.B.2d 609, 
6 I11.2d 344—^Figura v. Cummins, 
122 N.B.2d 162, 4 I11.2d 44—Bleo- 
poulos V. City of Chicago. 120 N.B. 
2d 666. 3 I11.2d 247—Thillens v. 
Hodge, 116 N.B.2d 886, 2 I11.2d 
46—^Dunlap v. City of Woodstock, 
91 N.B.2d 434. 406 IlL 410—Da 


Page County v. Henderson, 83 N.B. 
2d 720, 402 Ill. 179—2700 Irving 
Park Bldg. Corp. v. City of Chi¬ 
cago, 69 N.B.2d 827. 396 Ill. 138— 
People ex rel. Heydenreich v. Ly¬ 
ons, 30 N.B.2d 46, 374 Ill. 667, 132 

A. L.R. 611—Littell v. City of Peo¬ 
ria, 29 N.B.2d 633, 374 Ill. 344— 
Chicago Park Dist v. Canfield, 19 
N.W.2d 376, 370 Ill. 447, 121 A.L.R. 
667—Scully v. Hallihan, 6 N.B.2d 
176, 366 Ill. 186—Carolene Prod¬ 
ucts Co. V. McLaughlin, 6 N.B. 2d 
447, 366 HI. 62—State Bank & 
Trust Co. V. Village of Wilmette, 
193 N.B. 131, 368 III. 311, 96 A.L. 
R. 1327—Kennedy v. City of Evans¬ 
ton, 181 N.B. 312, 348 HL 426— 
Phipps V. City of Chicago, 171 N.B. 
289, 339 HI. 316—People v. John 
Doe of Rosehill Cemetery Co., 166 
N.B.. 112, 334 HL 666—Western 
Theological Seminary v. City of 
Evanston. 166 N.B. 778, 825 HI. 
611—City of Aurora v. Burns, 149 
N.B. 784, 819 HL 84—People v. 
Stokes. 118 N.B. 87. 281 Ill. 169— 
Heartt v. Village of Downers 
Grove, 116 N.B. 869, 278 Ill. 92. 

Jones V. City of Chicago, 108 N. 

B. 2d 802, 348 IlLApp. 310—City of 
Watseka v. Blatt 60 N.R2d 689, 
320 IlLApp. 191. 

Ind.—^Department of Financial In¬ 
stitutions V. Holt. 108 N.E.2d 629, 
231 Ind. 293—^Department of Finan¬ 
cial Institutions v. General Bl- 
nance Corp., 86 N.B.2d 444, 227 
Ind. 378. 10 A.L.R.2d 436. 

State Board of Barber Examin¬ 
ers V. Cloud, 44 N.E.2d 972, 220 
Ind. 662. 

Iowa.—City of Des Moines v. Man¬ 
hattan Oil Co.. 184 N.W. 823, 193 
Iowa 1096, 23 A.L.R. 1322. 

Ky.—Goodpaster v. Kenton & Camp¬ 
bell Benev. Burial Ass’n, 129 S.W. 
2d 1033, 279 Ky. 92. 

La—^Mongogna v. O’Dwyer, 16 So. 2d 
829, 204 La 1030, 152 A.L.R. 162— 
City of Shreveport v. Sullivan, 77 
So. 286, 142 La 673, affirmed Sulli¬ 
van V. City of Shreveport, 40 S.Ct 
102, 261 U.S. 169, 64 L.Bd. 205— 
City of New Orleans v. Toca 76 
So. 288, 141 La 661, L.R.A.1917B 
761, Ann.Ca8.19l8B 1032. 

Md.—^Maryland COal & Realty Co. v. 
Bureau of Mines of State, 69 A.2d 
471, 193 Md. 627. 

Mass.—^In re Opinion of the Justices, 
79 N.B.2d 883, 822 Mass. 766. 

Mich.—People v. Breen, 40 N.W. 2d 
778, 826 Mich. 720. 

Minn, —State ex rel. City of Min¬ 
neapolis V. Minneapolis St Ry. Co., 
66 N.W.Zd 664, 268 Minn. 218. 

Mo.—State ex reL Vogt v. Reynolds, 
244 S.W. 929, 295 Mo. 376. 

Mont—State v. Gleason, 277 P.2d 
530—^Bettey v. City of Sidney, 267 
P. 1007, 79 Mont 814, 66 A.L.R. 
872. 


I Neb.—State ex rel. Baldwin v. Strain, 
42 N.W.2d 796, 162 Neb. 768. 

[n.J.—^N. T. Hegeman Co. v. Mayor 
and Coimcil of Borough of River 
Ridge, 69 A.2d 767, 6 N.J.Super. 
496—^New Jersey Used Car Trade 
Ass’n V. Magee, 61 A.2d 761, 1 N.J. 
Super. 371. 

Watchung Lake v. Mobus, 196 
A. 223, 119 N.J.Law 272. 

State Board of Milk Control v. 
Newark Milk Co., 179 A. 116, 118 
N.J.B<i. 504. 

McSweeney v. Equitable Trust 
Co., 198 A. 629, 16 N.J.Misc. 193. 
N.M.—Arnold v. Board of Barber 
Examiners, 109 P.2d 779, 46 N.M. 
67. 

N.Y.—Wormsen v. Moss, 29 N.Y.S.2d 
798, 177 Misc. 19—People v. Vit¬ 
ale, 272 N.T.S. 608, 151 Misc. 720 
—^Robinson v. Wood, 196 N.T.S. 
209, 119 Misc. 299. 

N.C.—State v. Harris, 6 S.B.2d 854, 
216 N.C. 746, 128 A.L.R. 668. 

Ohio.—Williams v. Scudder, 131 N.B. 
481, 102 Ohio St 306, error dis¬ 
missed 42 S.Ct 316, 268 U.S. 607, 
66 L.Bd. 787. 

Pa.—Gambone v. Commonwealth, 101 
A.2d 634, 876 Pa. 647—Hertz Driv- 
urself Stations v. Siggins, 58 A.2d 
464, 369 Pa. 26, 7 A.L.R. 438— 
Commonwealth v. Zasloft, 13 A.2d 
67, 388 Pa. 457, 128 A.L.R, 1120— 
Breinig v. AJlegheny County, 2 A. 
2d 842, 832 Pa. 474—^Nolan v. Jones, 
106 A. 235, 263 Pa. 124. 

Commonwealth v. Perkins, 41 Pa. 
Dist & Co. 66, 60 Dauph-Co. 18, 
affirmed 21 A.2d 45, 842 Pa. 629, 
affirmed Perkins v. Commonwealth 
of Pennsylvania, 62 S.Ct 484, 314 

U. S. 686, 86 L.BcL 473. 

R. I.—O’Neil v. Providence Amuse¬ 
ment Co., 108 A. 887, 42 R.L 479, 
8 A.L.R. 1590. 

S. C.—^Merchants’ 3b Planters’ Bank v. 
Brigman, 91 S.B. 332, 106 S.C. 362, 
L.R.A.1917B 926. 

Tex.—City of West University Place 

V. Ellis, 134 S.W.2d 1038, 134 Tex. 

222 . 

Cozptui Juris cited in State v. 
Smith, Civ.App., 47 S.W.2d 642— 
Waldschmit v. City of New Braun¬ 
fels, Civ.App.. 193 S.W. 1077, re¬ 
versed on other grounds City of 
New Braunfels v. Waldschmldt, 
207 S.W. 803, 109 Tex. 302—Nichols 
V. Park, Tex.Clv«App., 119 S.W.2d 
1066. 

Utah.—^Backman v. Bateman, 263 P. 

2d 661, 1 Utah 2d 163. 

Vt—^Vermont Salvage Corp. v. Vil¬ 
lage of St Johnsbury, 34 A..2d 188, 
113 Vt 341—State v. Quattropani, 
138 A. 352, 99 Vt 360. 

Va.—^Mumpower v. Housing Author¬ 
ity of City of Bristol, 11 S.B.2d 
732, 176 Va- 426—Bowman v. Vir¬ 
ginia State Entomologist, 105 S.E 
141, 128 Va. 361, 12 A.L.R. 1121. 
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The court, in the exercise of its function, may de- enacted in the exercise of the police power is really 
cide what constitutes a proper exercise of the po- such,78 and whether regulations prescribed by the 
lice power,whether legislation purporting to be 


77. TJ.S.—Jay Bums Bakins Co. v. 
Bryan, Neb., 44 S.Ct. 412, 264 U.S. 
504, 68 lu'Ed. 818, 32 A.KR. 661. 

Carmack v. U. S., C.C.A.MO., 135 
F.2d 196. 

People’s Petroleum Producers v. 
Sterllns, D.CTex., 60 P.2d 1041— 
ZilTrin, Inc,, v. Martin, B.C-Ky., 24 
F.Supp. 924, affirmed ZifTrin, Inc. 
V. Reeves, 60 S.Ct. 163, 308 U.S. 
132, 84 L-Ed. 128—^Paramount Pic¬ 
tures V. Langer, D.C.N.D., 23 P. 
Supp. 890, reversed as moot, 59 S.Ct 
641, 306 U.S. 619, 83 KEd. 1025. 

Au M. Holter Hardware Co. v. 
Boyle, D.C.Mont, 263 F. 134, appeal 
dismissed Boyle v. A. M. Holter 
Hardware Co., 42 S.Ct. 91, 257 U.S. 
666, 66 UEd. 425. 

Ala.—City of Mobile v. Rouse, 173 
So. 254, 27 Ala.App. 344, certiorari 
denied 173 So. 266, 233 Ala. 622. 

•Cal.—^McKay Jewelers v. Bowron, 122 
P.2d 543, 19 Cal.2d 595, 139 A.L.R. 
11S8. 

Conn.—^Amsel v. Brooks, 106 A.2d 152, 
141 Conn. 288, appeal dismissed 75 
S.Ct 125, 348 U.S. 880, 99 UEd. 

Fla.—State ex rel. Fulton y. Ives, 
167 So. 394, 123 Fla. 401. 

Ill.—^Flgura V. Cummins, 122 N.E. 
2d 162, 4 IlL2d 44—^Eleopoulos v. 
City of Chicago, 120 N.E.2d 555, 3 
IlL2d 247—^Dunlap v. City of Wood- 
stock, 91 N.E.2d 434, 405 IlL 410— 
People ex reL Heydenrpich v. Ly¬ 
ons, 30 N.B.2d 46, 874 IlL 557, 132 
A.L.R. 511—Littell V. City of Pe¬ 
oria, 29 N.B.2d 533, 874 IlL 344— 
Chicago Park Dist. v. Canfield, 19 
N.W.2d 376, 370 IlL 447, 121 A.L.R. 
657—City of Metropolis v. Gibbons, 
166 N.E. 115, 334 IlL 431—Bjork v. 
Safford, 164 N.E. 699, 333 IlL 855, 
61 AXi.R. 561—Lowenthal v. City 
of Chicago, 144 N.E. 829, 813 HL 
190. 

Md;—Maryland Coal & Realty Co. v. 
Bureau of Mines of State, 69 A.2d 
471, 193 Md. 627. 

Mont.—State v. Stewart, 187 P. 641, 
58 Mont. 144. 

N.Y.—People, on Complaint of. Mul- 
laXy,; v. Banks, 6 N.Y.S.2d 41, 168 
Misc. 515. 

OkL—Oklahoma City v. Johnson, 82 P. 

2d 1057, 183 OkL 430. 

Or.—Christian v. La Forge, 242 P;2d 
797, 194 Or, 450. 

Pa.—Gkutnbone v. Commonwealth, 101 
A.2d 684, 376 Pa. 647—Appeal of 
White, 134 A. 409, 287 Pa. .269, 53 
A.L.R. 1216. 

Commonwealth v. Perkins, 41 Pa. 
Dist. & Co. 65, 60 Dauph. 18, affirm¬ 
ed 21 A.2d 45, 342 Pa. 529, affirmed 
Perkins v. Commonwealth of Penn¬ 
sylvania, 62 act. 484, 314 US. 586, 
86 LJSd. 473. 


R. L—O’Neil V. Providence Amuse¬ 
ment Co., 108 A. 887, 42 R.L 479. 
8 A.L.R. 1590. 

S. C.—^V^'illis V. Town of Woodruff, 20 
S.E.2d 699, 200 S.C. 266. 

Va.—Stickley v. Givens, 11 S.E.2d 
681, 176 Va. 548. 

Wash.—^Patton v. City of Belling¬ 
ham, 38 P.2d 364, 179 Wash. 566, 98 
A.L.R. 1076. 

12 C.J. p 892 note 86. 

No interference dne to difference in 
policy 

The state legislature is not the 
final judge of limitations of the po¬ 
lice power, but its enactment will be 
set aside when found to be unwar¬ 
ranted, arbitrary interference with 
the constitutional right to carry on a 
lawful business or occupation, and to 
use and enjoy property; but the 
courts may not interfere merely be¬ 
cause they differ from the legislature 
I in its views of public policy, or pro¬ 
priety of the legislation. in question, 
unless the act is uhmis'takably and 
palpably in excess of legislative 
power. 

U.S.—Society of the Sisters of the 
Holy Names of Jesus and Mary v. 
Pierce, D.C.Or., 296 F. 928, affirmed 
. Pierce v. Society of the Sisters of 
the Holy Names of Jesus and Mary, 
45 S.Ct. 671, 268 U.S. 610, 69 L.Bd. 
1070, 39 A.L.R. 468. 

Nature and ektent of pubUo inter¬ 
est and the exertion of the police 
power touching it are always a sub¬ 
ject for Judicial Inquiry. 

Mass.—^In re Opinion of the Justices, 
143 N.E. 808, 247 Mass. 589. 
Question of law 

Whether ice manufacturing plant 
and distribution .of ice is subject to 
legislative regulation is question of 
law. 

U.S.—New State Ice Co. v. Liebmann, 
D.aokl., 42 F.2d 913, affirmed, C. 
C.A., Southwest Utility Ice CO. v. 
Liebmann, 62 F.2d 349, affirmed 
New State Ice Co. v. Liebxhann, 52 
S.Ct. 371, 285 U.S. 262, 76 L.Bd. 747. 

78. U.S.—^Lochner v. New York, N. 
Y., 26 S.Ct 633, 198 U.S. 46, 49 L. 
Ed. 937, 3 Ann-Cas. 1133. 

Ziffrln, Inc. v. Martin, D.UKy., 
24..F.Supp. 924,. affirmed Ziffrln, Inc. 
V. Reeves, 60 S.Ct. 163, 808 U.S. 132, 
84 L.Bd. 128. 

CaL—^In re Porterfield, 168 P.2d 706, 
28 CaL2d 9.1, .167 A.L.R. 675—Mc¬ 
Kay Jewelers v. Bowron, 122 P.2d 
548, 19 Cal.2d 695, 139 A.L.R. 1188 
—Wholesale Tobacco Dealers Bu¬ 
reau of Southern California v. Na¬ 
tional Candy & Tobacco Co., 82 P. 
2d 3, 11 Cal.2d 634, 118 A.L.R. 486. 

Ex parte Hall, 196 P.. 976, 50 CaL 
App. 786. 


Conn.—State v, Ellevman, 166 A. 601, 
116 Conn. 468, 88 A.L.R. 962. 

Ga.—Oorpus Juris oited tn Smith v. 
City of Atlanta, 132 S.E. 66, 70 
161 Ga. 769. 

Ill.—^Figura v. Cummins, 122 N.B.2d 
162, 4 I11.2d 44—^People v. Brown, 
95 N.E.2d 888, 407 Ill. 666—Dunlap 
V. City of Woodstock, 91 N.B.2d 
484, 405 IlL 410—2700 Irving Park 
Bldg. Corp. V. City of Chicago, 69 
N.E.2d 827, 395 Ill. 138—Joseph 
Trlner Corporation Vi McNeiL 2 N. 
B.2d 929, 868 IlL 669, 104 A.L.R. 
1435, affirmed McNeil v. Joseph 
Trlner Corporation, 57 S.Ct. 139, 
299 U.S. 183, 81 L.Bd. 109, 106 A 
L.R. 1476—Ruban v. City of Chi¬ 
cago, 161 N.B. 133, 330 Ill. 97— 
East Side Levee & Sanitary Dist 

V. East St. Louis & C. Ry., 116 N. 
E. 720, 279 IlL 123. 

Ind.—State Board of Barber Exam¬ 
iners V. Cloud, 44 N.E.2d 972, 220 
Ind. 662—Weisenberger v. State, 
175 N.E. 238, 202 Ind. 424. 

Xowa.—Fleming v. Richardson, 24 N. 

W. 2d 280, 237 Iowa 808. 

Ky ,—Mansbach Scrap Iron Co. v. 
City of Ashland, 30 S.W.2d 968, 235 
Ky. 265. 

La.—State ex rel. Porterie v. Hous¬ 
ing Authority of New Orleans, 182 
So. 726, 190 La. 710. 

Md.—^Tlghe v. Osborne, 131 A 801, 
149 Md. 349, 48 AL.R. 819. 

‘N,J.—N. T. Hegeman Co. v. Mayor 
and Council of Borough of River 
Ridge, 69 A2d 767, 6 N.J.Super. 
496. 

N.Y.—^Famham Realty Corp. v. Pos¬ 
ner, 193 N.Y.S. 788, 200 App.Dlv. 
827. 

Wormsen v. Moss, 29 N.Y.S.2d 
798, 177 Misc. 19. 

Okl.—Ooxpps juris Seouudum oited in 
City of Guthrie v. Pike df Long, 
243 P.2d 697, 700, 206 OkL 307. 

Or.—Christian v. La Forge, 242 P.2d 
797, 194 Or. 460. 

Pa.—^Hertz Drivurself Stations v. Sig- 
glns, 6^ A2d 464, 369 Pa. 26, 7 AL. 
R. 438—^Flynn v. Horst, 61 A2d 64, 
366 Pa. 20—Commonwealth v. Stof- 
chek, 186 A 840, 322 Pa. 613— 
Harris v. State Board of Optomet- 
lical Examiners of Department of 
Public Instruction of the Common¬ 
wealth, 185 A 287, 287 Pa. 681— 
Appeal of White, 134 A 409, 287 Pa. 
259, 58 AD.B. 1216. 

Rohrer v. Milk Control Board, 
184 A 138, 121 P^Siiper. 281. 
S.D.—Hodges v. Snyder, 178 N.W. 576, 
48 S.D. 166, 

Tex.—City of El Paso v. Jackson, 
Clv.App., 40 S.W.^d 846, reversed 
on other grounds, Com.App., 59 S. 
Ww2d 822,: certiorari denied Jackson 
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le^slature are reasonable,or whether such pre- | scribed regulations are otherwise unconstitution- 


V. City of El Paso, 54 S.Ct. 103, 
290 XJ.S. 680, 78 L-Bd. 586. 

_John F, Jelke Co. v. Emery, 

214 N.W. 869, 193 Wis. 311, 53 A. 
L.It 463. 

12 C.J. P 633 note 40. 

3 beglslatnra oaimot deprive courts 
of this power. 

La.—State ex rel. Porterie v. Hous¬ 
ing Authority of New Orleans, 182 
So. 725, 190 La. 710. 

Fu'blio purpose^ interest, or use 

(1) The determination of whether 
a business is affected with a public 
interest or impressed with a public 
use so as to Justifjr regulation there¬ 
of under the police power is primarily 
for the determination of the legis¬ 
lature, not the courts. 

Fla.—^Miami Shores Village v. Wm. 
N. Brockway Post No. 124 of Am. 
Legion, 24 So.2d 33, 156 Fla. 673— 
Knowles v. Central Allapattae 
Properties, 198 So. 819, 145 Fla. 123 
—City of Miami Beach v. Texas 
Co., 194 So. 868, 141 Fla. 616, 128 

AL. R. 360—^Florida Dry Cleaning 
and Laundry Board v. Everglades 
Laundry, 188 So. 380, 137 Fla. 290 
— Mifttni Laundry Co. v. Florida 
Dry Cleaning & Laundry Board, 183 
So. 759, 134 Fla. 1, 119 A.L.R. 956. 

Ga—Lamons v. Yarbrough, 65 S.E. 
2d 551, 206 Ga 60. 

La—^Friedenberg v. Times Pub, Co., 
127 So. 346, 170 La 3. 

N.C.—State v. Harris, 6 S.E.2d 864, 
216 N.a 746, 128 A.L,R. 658. 

Okl.—Ck>rpu8 Juris Secundum and 
Corpus Juris dted in Jack Lincoln 
Shops y. State Dry Cleaners’ Board, 
135 P.2d 332, 835, 192 Okl. 261, ap¬ 
peal dismissed 63 S.Ct 1448, 320 U. 
S. 208, 87 L.Ed. 1847. 

(2) A legislative declaration, how¬ 
ever, of a public purpose. Interest or 
use is not conclusive. 

U.S.—^Tyson & Bro.-TJnited Theatre 
Ticket Offices v. Banton, N.T., 47 
S.Ct 426, 278 U.S. 418, 71 L.Ed. 718, 
58 ALB. 1236. 

Del.—^Becker v. State, 185 A 92, 7 

W. W.Harr. 464. 

Fla—Sullivan v. De Cerb, 23 So. 2d 
671, 156 Fla 496—^Knowles v. Cen¬ 
tral Allapattae Properties, 198 So. 
819, 145 Fla 123—City of Miami 
Beach v. Texas Co., 194 So. 368, 141 
Fla 616, 128 AL.R. 860—^Miami 
Laundry Co. v. Florida Dry Clean- 
. ing & Laundry Board, 183 So. 759, 
134 Fla 1,119 AL.R. 956. 

Ind.J—Clason v. Stata 17 N.B.2d 92, 
214 Ind. 630, 121 AL.R. 726, affirm¬ 
ed 69 S.Ct 439, 306 U.S. 439, 83 L. 
Ed. 858—State v. Clawson, 13 N.B.2d 
807, 213 Ind. 461. 

Ky.—Ware v. Ammon, 278 S.W. 693, 
212 Ky. 162. 

La—State ex reL Porterie v. Hous¬ 
ing Authority of New Orleans, 182 
So. 725, 190 La 710. 


N.T.—People v. Weller, 143 N.E. 205, 
237 N.Y. 316, 38 ALB. 613, af¬ 
firmed Weller v. People of State of 
New York. 46 S.Ct 666, 268 U.S. 
319, 69 L.Ed. 978. 

N.C.—State v. Harris, 6 S.E.2d 864, 
216 N.C. 746, 128 ALB. 668. 

Okl.—Oklahoma Natural Gas Co. v. 
Choctaw Gas Co., 236 P.2d 970, 206 
Okl, 256. 

Pa—^Rohrer v. Milk Control Board, 
184 A 133, 121 PaSuper. 281. 

Wyo.—State v. Grimshaw, 68 P.2d 13, 
49 Wyo. 192. 

(3) Such declaration, nevertheless, 
must be given great weight by court 
in passing on constitutionality of 
statute. 

N.M.—Arnold v. Board of Barber Ex¬ 
aminers, 109 P.2d 779, 46 N.M. 67. 

(4) Legislative declaration as to 
purposes to be achieved by statute 
regulating a business or industry, 
and its finding as to the relation of 
the public health to the matter, are 
entitled to great weight* though not 
conclusive on the courts. 

N.M—Arnold v. Board of Barber Ex¬ 
aminers, supra. 

(6) Whether an order of corpora¬ 
tion commission wa.s made in the pub¬ 
lic interest for the purpose of con¬ 
serving exhaustible natural resourc¬ 
es is a matter always open to judicial 
inaulry, and mere recital in orde2r is 
not conclusive of the asserted public 
interest. 

OkL—Oklahoma Natural Gas Co. v. 
Choctaw Gas Co., 286 P.2d 970, 206 
Okl. 265. 

Presumption that regulation Justifled 
In -determining whether a law is 
within the police power, it is not 
necessary for the court to find that 
facts exist which would Justify such 
legislation, but it is enough if a 
state of facts can reasonably be pre¬ 
sumed to exist which would justify 
the legislation. 

U.S.—^Harlow v. Byland, D.CXArk., 
78 F.Supp. 488, affirmed C.A, 172 
P.2d 784. 

Del.—State v. Hobson, 83 A2d 846, 7 
Terry 881. ’ 

Wash.—^Campbell v. State, 122 P.2d 
468, 12 Wash.2d 469—Parrott & Co. 
V. Benson, 194 P. 986, 114 Wash. 
117. 

79. U.S.—Norfolk & W. By. Co. v. 
Public Service Commission of West 
Virginia, 44 S.Ct. 439, 265 U.S. 70, 
68 LEd. 904. - 

New State Ice Co. v. Liebmann, 
D.aOkl., 42 F.2d 918, affirmed, C.C. 
A, Southwest Utility Ice Co. v. 
Liebmann, 62 F.2d 349, affirmed 
New State Ice Co. v. Liebmann, 
62 S.Ct 871, 286 U.S. 262, 76 LEd. 
747. 

Zlffrin, Inc. v. Martin, D.C-Ky., 24 
F.Supp. 924, affirmed Ziffrin, Ina v. 
Beeves, 60 S.Ci 163, 308 U.S. 132, 
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84 L.Ed. 128—^Premier-Pabst Sales 
Co. V. State Board of Eauallzation, 
D.C.Cal., 13 F.Supp. 90. 

Ala.—Lash V. State, 14 So.2d 229, 244 
Ala. 48, answer to certified ques¬ 
tion conformed to 14 So. 2d 236, 31 
Ala.App. 121, certiorari denied 14 
So.2d 242, 244 Ala. 668, certiorari 
denied 64 S.Ct. 192, 320 US. 784, 82 
L.Ed. 471, rehearing denied 64 S. 
Ct. 269, 320 U.S. 814, 88 LEd. 492— 
American Bakeries Co. v. City of 
Huntsville, 168 So. 880, 232 Ala. 
612, appeal dismissed American Ba¬ 
keries Co. V. City of Huntsville, 
Alabama, 57 S.Ct. 122, 299 U.S. 614, 
81 L.Ed. 380—State v. Kartus, 162 
So. 633, 230 Ala. 352, 101 ALB. 
1336, answers conformed to 162 
So. 638, 26 Ala.App. 446, certiorari 
denied 162 So. 641, 230 Ala. 367. 

Cal.—^Bernstein v. Bush, 177 P.2d 913, 
29 Cal.2d 773. 

People V. Asamoto, 279 P.2d 1010, 
131 CaLApp.2d 22—^D’Amico v. 
Brock, 264 P.2d 120, 122 Cal.App.2d 
63. 

Conn.—Ansell v. Brooks, 106 A 2d 162, 
141 Conn. 288, appeal dismissed 75 
S.Ct 125, 348 US. 880, 99 LEd.- 

! —State V. Kievman, 165 A 601, 

116 Conn. 468, 88 ALB. 962. 

Fla.—State ex rel. Atlantic Grey¬ 
hound Lines V. Mizell, 174 So. 216, 
128 Fla. 125. 

Ill.—Figura V. Cummins, 122 N.E.2d 
162, 4 I11.2d 44—^Eleopoulos v. City 
of Chicago, 120 N.E.2d 655, 3 Ill. 
2d 247—^Dunlap v. City of Wood- 
stock, 91 N.E.2d 434, 406 Ill. 410— 
Du Page Coxmty v. Henderson, 83 
N.B.2d 720, 402 IlL 179—2700 Irv¬ 
ing Park Bldg. Corp. v. City of 
Chicago, 69 N.E.2d 827, 396 Ill. 138 
—Littell V. City of Peoria, 29 N.E. 
2d 633, 374 Ill. 344. 

Ind.—^Department of Financial Insti¬ 
tutions V. Holt, 108 N.E.2d 629, 231 
Ind, 293—^Department of Insurance 
V. Schoonover, 72 N.E.2d 747, 225 
Ind. 187. 

Mich.—^People v. Breen, 40 N.W.2d 
778, 326 Mich. 720—Bock v. Car¬ 
ney, 186 N.W. 798, 216 Mich. 280, 

22 ALB. 1178, 

Minn.—State ex reL City of Minne¬ 
apolis V. Minneapolis St. By. Co., 
56 N.W.2d 664, 238 Minn. 218. 

Neb.—State ex reL Baldwin v. Strain, 
42 N.W.2d 796, 162 Neb. 763—State 
ex rel. Ralston v. Turner, 4 N.W. 2d 
302, 141 Neb. 666, 144 ALB. 138. 

N.J.—Sbrolla v. Hess, 43 A2d 498, 

23 N.J.Misc. 229, affirmed 44 A2d 
36, 24 N.J.Misc. 261—^McSweeney v. 
Equitable Trust Co., 198 A. 629, 16 
N.J.Misc. 193. 

Ohio.—^J. L. & BL Stadler v. City 
of Cleveland, 4 Ohio N.P.,N.S., 649, 
reversed on other grounds 16 Ohio 
Cir.Ct,N.S., 603, 31 Ohio Cir.Deu 
669. 
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al;80 and judicial knowledge may be consulted and 
relied on.^^-^ 

The courts, in passing on the validity of statutes 
purporting to have been enacted under the police 
power, must disregard all matters that relate to the 


wisdom or poliqr of the act, and may declare the 
act void only when it clearly appears that it bears no 
real or substantial relation to the police power, or 
the means adopted for effecting the object are 
manifestly arbitrary and unreasonable,*81 they can- 


OkL—Oklahoma City v. Johnson, 82 
P.2d 1057, 183 Okl. 430. 

Or.—Christian v. Lia Forge, 242 P.2d 
797, 194 Or. 450—^Mendiola v. Gra¬ 
ham, 10 P.2d 911, 139 Or. 592—^U. 
S. Automobile Service Club v. Van 
Winkle, 274 P, 308, 128 Or. 274. 

Pa.—Gambone v. Commonwealth, 101 
A.2d 634, 376 Pa. 647—Flynn v. 
Horst, 51 A.2d 54, 356 Pa. 20— 
Farmers-Klssinger Market House 
Co. V. City of Reading, 165 A. 398, 
310 Pa. 493—Appeal of White, 134 
A. 409, 287 Pa. 259, 53 A.L..R. 1215. 

Commonwealth v. Zasloif, 8 A-2d 
801, 187 Pa.Super. 96, affirmed 13 A. 
2d 67, 338 Pa. 457, 128 A.L.R. 1120. 
g,C.—Willis V. Town of Woodruff, 20 
S.F.2d 699, 200 S.C. 266. 

S.D.—City of Sioux Falls v. Kadinger, 
50 N.W.2d 797, 74 S.D. 217. 

Tenn.—Spencer-Sturla Co. v. City of 
Memphis, 290 S.W. 608, 155 Tenn. 
70. 

Tex.—City of West University Place 
V. Ellis, 134 S.W.2d 1038, 134 Tex. 
222 

City of Beaumont v. Priddie, Civ. 
App., 66 S.W.2d 434, reversed on 
other grounds Texas & H. O. R. Co. 
V. Priddie, 96 S.W.2d 1290, 127 Tex. 
629. 

Vt—^In re Trustees of Village of 
Westminster, 187 A. 519, 108 Vt. 
852. 

Wash.—City of Seattle v. Ford, 257 
P. 243, 144 Wash. 107. 

Wis.—State V. Smith, 199 N.W. 964, 
184 Wis. 309. 

12 aj. p 892 note 88, p 988 note 41. 
OtLdloial ingnlry limited, 

In determining constitutionality of 
statute enacted in attempted exer¬ 
cise of state’s police power, inquiry 
is limited to determining whether 
object of statute is one for which 
the police power may legitimately 
be invoked and, if so, whether the 
statute bears a reasonable and sub¬ 
stantial relation to the object sought 
to be attained. 

Cal.—Wholesale Tobacco Dealers Bu¬ 
reau of Southern California v. Na¬ 
tional Candy & Tobacco Co., 82 P. 
2d 8, 11 CaL2d 634, 118 A.L..R. 486 
—Pacific Coast Dairy v. Police 
Court of City and County of San 
Francisco, 8 P.2d 140, 214 CaX 668, 
80 A,Ii.R. 1217. 

Mering v. Yolo Grocery & Meat 
Market, App., 127 P.2d 985. 

—State V. International Har¬ 
vester Co., 68 N.W.2d 547, appeal 
dismissed International Harvester 
Co. V. State of Minnesota, 75 S.Ct. 


78. 348 U.S. 853, 99 D.Ed. -re¬ 

hearing denied 75 S.Ct. 214, 348 U.S. 
903. 99 Ii.Bd.- 

VTash.—State v. Sears, 103 P.2d 337, 
4 Wash.2d 200. 

Zn New Yorl^ it seems that where 
the legislature in the exercise of the 
police power enacts a regulation de¬ 
fining the duty of citizens, in respect 
either to their personal conduct or 
the use of their property, the rea¬ 
sonableness of the thing enjoined or 
prohibited is not an open question 
because the supreme legislative pow¬ 
er has determined it by enacting the 
rule. 

N.Y.—New York Fire Dept. v. Gil- 
mour, 44 N.E. 177, 149 N.Y. 453, 52 
Am.S.R. 747. 

Held reasonable 

Cal.—^In re Sidebotham, 85 P.2d 463, 
12 Cal.2d 434, 122 A.L.R. 496, cer¬ 
tiorari denied 69 S.Ct. 1031, 307 U. 
S. 634, 83 Lf.Ed. 1516. 

80. U.S.—Staten Island Loaders v. 
Waterfront Commission of New 
York Harbor, D.CN.Y., 117 F.Supp. 
308—^Publix Cleaners v. Florida Dry 
Cleaning and Laundry Board, D.C. 
Fla., 32 F.Supp. 81—^Zilfrin, Inc. v. 
Martin, D.CliCy., 24 F.Supp. 924, 
affirmed ZilCrln, Inc. v. Reeves, 60 
S.Ct. 163, 308 U.S. 132, 84 L.Ed. 128. 
Ala.—Alabama State Federation of 
Labor v. McAdory, 18 So.2d-810, 246 
Ala. 1, certiorari dismissed 65 S. 
Ct, 1884, 825 U.S. 450, 89 L.Bd. 
1725—State ex reL Wilkinson v. 
Murphy, 186 So. 487, 237 Ala. 882, 
121 A.L.R 283—State v. Kartus, 162 
So. 533, 230 Ala. 352, 101 A.L.R. 
1336, answers conformed to 162 So. 
538, 26 Ala.App. 446, certiorari de¬ 
nied 162 So. 541, 23.0 Ala. 357. 

Fla.—Liquor Store v. Continental Dis¬ 
tilling Corp., 40 So.2d 871—^McBae 
V. Robbins, 9 So.2d 284, 151 Fla. 
109. 

—Gorpus Juris dted in, Smith v. 
City of Atlanta, 132 S.B. $6, 70, 161 
Ga. 769. 

Md.—Goldman v. Crowther, 128 A. 50, 
147 Md. 282, 38 A.L.R 1455. 
Mich.—^Rock V. Carney, 185 N.W. 798, 
216 Mich. 280, 22 A.L.R. 1178. 

N.J.—N. T. Hegeman Co. v. Mayor 
and Council of Borough of River 
Ridge, 69 A.2d 767, 6 N.J.Super. 
495. 

N.Y. — ^Royce V. Ros€lsco, 287 N.Y.S. 
692, 159 Misc. 236. 

Or.—Christian v. La Forge, 242 P.2d 
797, 194 Or. 450. 

Pa.—Commonwealth v. Zasloff, 13 A. 
2d 67, 338 Pa. 457, 128 A.L.R. 1120. 
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Wis.—State v. Smith, 199 N.W. 954, 
184 Wis. 309. 

12 C.J. p 893 note 89, p 933 note 42. 
Encroachment on private rights 
Courts must see that law-making 
power does not encroach on private 
rights under claim of exercise of 
police power. 

RI.—City of Providence v. Stephens, 
133 A. 614, 47 RL 387. 

Substance, not form, regarded 
In determining whether a statute 
enacted in the exercise of the police 
power contravenes constitutional 
guaranties, the courts are not bound 
by mere forms but must look at the 
substance. 

N.D.—State v. Cromwell, 9 N.W. 2d 
914, 72 N.D. 566. 

80.5 Ky.—City of Louisville v. Kuhn, 
145 S.W.2d 861, 284 Ky. 684. 

8L U.S.—Jones v. City of Portland, 
Me., 38 S.Ct. 112, 246 U.S. 217, 62 
L.Bd. 262, L.RA.1918C 766, Ann. 
Cas.l918E 660. 

First Nat Ben. Soc. v. Garrison, 
D.C.Cal., 68 F.Supp. 972, affirmed, 
C.C.A., 155 F.2d 622—^Leighton y. 
City of Minneapolis, D.C.Minn., 16 
F.Supp. 101. 

Ala.—Corpns Juris Seoundum dted in 
State V, Polakow*s Realty Experts, 
10 So.2d 461, 466, 243 Ala. 441, cer¬ 
tiorari denied Polakow’s Realty Ex¬ 
perts V. State of Alabama, 68 S.Ct. 
1155, 319 U.S. 750, 87 L.Ed. 1705 
and Strumpf v. State of Alabama, 
63 S.Ct 1155, 319 U.S. 750, 87 L.Ed. 
1705. 

Ark.—State v. Adams, 218 S.W. 845, 
142 Ark. 411. 

Cal.—Serve Yourself Gasoline Sta¬ 
tions Ass’n V. Brock, 249 P.2d 545, 
39 CaL2d 813, appeal dismissed 73 
S.Ct 1130, 846 U.S. 980, 97 L.Ed. 
1394. 

Justesen’s Food Stores v. City of 
Tulare, 111 P.2d 424*, 48 CaLApp.2d 
616—Ex parte Carlson, 262 P. 792, 
87 Cal.App. 684. 

Ballarini in Behalf of Lodge 1327, 
Intern. Ass’n of Machinists, Pro¬ 
duction & Aeronautical Workers v. 
Schlage Lock Co., 226 P.2d 771, 100 
Cal.App.2d Supp. 859. 

Conn.—State v. Heller, 196 A. 837, 
123 Conn. 492, appeal dismissed 
Heller v. State of Connecticut, 58 
act. 766, 303 U.a 627, 82 L.Ed. 
1088. 

DeL—State v. Danberg, 6 A.2d 696, 
1 Terry 136. 

D.G—Carolene Products Co. of Lltch- 
held, UL, V. Wallace, D.C, 27 F. 
Supp. 110, affirmed 69 S.Ct 1033, 
807 U.S. 612, 83 L.Ed. 1495. 



16 C.J.S. 

not review the economics or facts on which the 
legislature bases its conclusions that an existing 
evil should be remedied by an exercise of the 
police power.82 The real object or motive in passing 
legislation is only of importance in determining 
whether an object coming within the police power 
will be subserved by the legislation.82.5 Legislative 
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action taken to meet an evil in the form in which 
it most clearly exists cannot be said to be either 
dearly unreasonable or palpably arbitrary.S2.iio 

It is the duty of the judiciary to pronounce the 
invalidity of a statute which plainly transcends the 
limits of the police power of the state, and to nullify 
the legislative attempt to invade the citizens^ right, 


_State ex rel. Fohl v. Karel, 180 

So. 8, 131 Fla. 806. 

ni—Gadlln v. Auditor of Public Ac¬ 
counts, 110 N.B.2d 234, 414 Ill. 89 
—People V. Chicago, M. & St P. 
By. Co., 149 N.B. 778, 319 Ill. 241 
—People V. Murray, 138 N.E. 649, 
807 Ill. 349. 

Mich— People v. Breen, 40 N.W.2d 
778, 326 Mich. 720. 

Minn.—Lee v. Delmont, 36 N.W.2d 
530, 228 Minn. 101. 

Neb.—P. F* Petersen v. Bryan, 247 
N.W. 39, 124 Neb. 464, affirmed 64 
S.Ct 277, 290 U.S. 670, 78 L.Bd. 
605, 90 AL.R. 1286. 

N.H.—^Dederick v. Smith, 184 A 696, 
88 N.H. 63, appeal dismissed 67 S. 
Ct 38, 299 U.S. 606, 81 L.Ed. 376. 

N.J.—Relngold v. Harper, 78 A 2d 
64, 6 N.J. 182. 

Pine V. Okzewski, 170 A 825, 112 
N.J.Law 429. 

Bocker v. Cardinal Building & 
Loan Ass’n of Newark, 179 A 667, 
13 N.J.Misc. 397, affirmed Rocker 
V. Cardinal Building & Loan Ass’n 
of City of Newark, 194 A 866, 119 
N.J.Law 184. 

N.T.—People v. Ryan, 243 N.T.S. 644, 
230 App.Diy. 262. 

Fellows V. Seymour, 18 N.T.S.2d 
803, 171 Misc. 888, reversed on oth¬ 
er grounds 19 N.T.S.2d 960, 269 
App.Div. 966. 

People V. Susi, 28 N.T.S.2d 812. 

N.C.—North Carolina State Board of 
Health v. Commissioners of Town 
of Louisburg, 91 S.B. 1019, 173 N. 
C. 260. 

N.D.—Corpus Juris Secundum cited 
In Federal Farm Mortg. Corp. v. 
Berzel, 291 N.W. 660, 668, 69 N.D. 
760—City of Bismarck v. Hughes, 
208 N.W. 711, 53 N.D. 838. 

Ohio.—Kraus v. City of Cleveland, 
Com.App., 116 N.E.2d 779, affirmed, 
App., 121 N.B.2d 811. 

Okl.—Hud Oil & Refining Co. v. Ok¬ 
lahoma City, 80 P.2d 169, 167 Okl. 
457—C. C. Julian Oil & Royalties 
Co. V. Oklahoma City, 29 P.2d 962, 
197 OkL 384. 

Pa—City of New Castle v. Withers, 
189 A 860, 291 Pa 216, 67 AL.R. 
182. 

Philadelphia School of Beauty 
Culture V. Haas, 78 PaDist & Co. 
97, 60 DauphCo. 823. 

—C. Tisdall Co. V. Board of Al¬ 
dermen of City of Newport 188 A 
648, 57 R.I. 96. 

Tenn.—State v. McKay, 193 S.W. 99, 
137 Tenn. 280. 

16 C.J.S.—61 


Tex.—Talbott v. State, Cr., 76 S.W.2d 
1116—Ex parte Martin, 74 S.W.2d 
1017, 127 Tex.Cr. 26. 

12 C.J. p 898 note 90. 

Indefiniteness 

A criminal statute passed pursuant 
to the police power should be strick¬ 
en down for indefiniteness only if 
such statute cannot be saved wholly 
or in part by Judicial application of 
the rules of statutory construction. 
Or.—State v. Anthony, 169 P.2d 687, 
179 Or. 282, certiorari denied 67 S. 
Ct. 866, 330 U.S. 826, 91 L.Bd. 1276. 
Interference reluctant 
Exercise of police power will be 
reluctantly interfered with. 

N.Y.—Lang’s Creamery v. City of 
Niagara Falls, 231 N.Y.S. 368, 224 
App.Div. 483, affirmed 167 N.E. 464, 
261 N.Y. 343. 

Only QLuestlon presented in cases 
involving validity of act under po¬ 
lice power is whether legislature has 
exceeded constitutional limits. 

Mo.—Star Square Auto Supply Co. 
V. Gerk, 30 S.W.2d 447, 326 Mo. 
968. 

82. U.S.—Standard Home Co. v. Da¬ 
vis, D.CArk,, 217 F. 904. 

Conn.—Carroll v. Schwartz, 14 A 2d 
754, 127 Conn. 126. 

Ill.—Thillens v. Hodge, 116 N.E.2d 
886, 2 IlL2d 45—Gadlin v. Auditor 
of Public Accounts, 110 N.E.2d 234, 
414 Ill. 89—^Zelney v. Murphy, 66 
N.E.2d 754, 387 Ill. 492. 

Kan.—State ex rel. Mitchell v. Sage 
Stores Co., 141 P.2d 656, 167 Kan. 
404, rehearing denied 143 P.2d 652, 
157 Kan. 622, affirmed 66 S.Ct. 9, 
823 U.S. 32, 89 L.Ed, 25. 

N.J.—^Reingold v. Harper, 78 A2d 
54, 6 N.J. 182. 

Scope of Judicial inquiry in deter¬ 
mination of constitutional ques¬ 
tions generally see supra § 97. 

82.5 Ohio.—Clifton Hills Realty Co. 
V. City of Cincinnati. 21 N.E.2d 
993, 60 Ohio App. 443. 

82.10 IlL—^People ex reL Gutknecht 
V. City of Chicago, 121 N.B.2d 791, 
3 IlL2d 639. 

83. U.S.—City of Birmingham v. 
Monk, CAAIA, 185 F.2d 869, certio¬ 
rari denied 71 S.Ct. 1001, 341 U.S. 
940, 96 L.Ed. 1367. 

Barnette v. West Virginia State 
Board of Education, D.C.W.Va., 47 
F.Supp. 261, affirmed 63 S.Ct. 1178, 
319 U.S. 624, 87 L.Ed. 1628, 147 
AL.R. 674. 


Ariz.—American Federation of Labor 
V. American Sash & Door Co., 189 
P.2d 912, 67 Ariz. 20, affirmed 69 
S.Ct. 258, 260, 336 U.S. 638, 93 L. 
Ed. 222, 6 AL.R.2d 481—State v. 
Borah, 76 P.2d 767, 61 Ariz. 318, 115 
AL.R. 264—State v. Childs, 267 P. 
366, 32 Ariz. 222, 54 AL.R. 736. 

Cal.—State Board of Dry Cleaners v. 
Thrift-D-Lux Cleaners, 254 P.2d 
29, 40 Cal.2d 436—^McKay Jewelers 
V. Bowron, 122 P.2d 643, 19 Cal.2d 
595, 139 AL.R. 1188. 

People V. Asamoto, 279 P.2d 1010, 
131 CaLApp.2d 22—American Paint 
Co. V. McCune, 165 P.2d 123, 67 
Cal.App.2d 683. 

Del.—State v. Danberg, 6 A2d 696, 
1 Terry 136—^Hoff v. State, Super., 
197 A 75, 9 W.W.Harr. 134. 

Ill.—^Henson v. City of Chicago, 114 
N.B.2d 778, 41,6 Ill. 664—People ex 
rel. Barrett v. Thillens, 79 N.E. 
2d 609, 400 Ill. 224—Metropolitan 
Trust Co. V. Jones, 51 N.E.2d 266, 
384 Ill. 248, 149 A.L.R. 1416— 
Phipps V. City of Chicago, 171 N. 
B. 289, 339 Ill. 316—City of Au¬ 
rora V. Bums, 149 N.E. 784, 819 
IlL 84, 

Ind.-Kirtley v. State, 84 N.B.2d 712, 
227 Ind. 176. 

Ky.—City of Louisville v. Kuhn, 146 
S.W.2d 861, 284 Ky. 684—Bosworth 
V. City of Lexington, 125 S.W.2d 
996, 277 Ky. 90. 

La—Schwegmann Bros. v. Louisiana 
Board of Alcoholic Beverage Con¬ 
trol. 43 So.2d 248, 216 La. 148, 14 
AL.R.2d 680. 

Mo.—State ex reL Pollock v. Becker, 
233 S.W. 641, 289 Mo. 660. 

Neb.—State ex rel. Ralston v. Tur¬ 
ner, 4 N.W.2d 302, 141 Neb. 656, 
144 AL.R. 138. 

N.Y.—^People v. Cunard White Star, 
21 N.E.2d 489, 280 N.Y. 418—De¬ 
fiance Milk Products Co. v. Du 
Mond, 133 N.Y.S.2d 216, 205 Misc. 
.813, aflarmed 136 N.Y.S.2d 619, 285 
App.Div. 337—Schrager v. City of 
Albany, 99 N.Y.S.2d 697, 197 Misc. 
903. 

Olan Mills v. City of Niagara 
Falls, 136 N.Y.S.2d 668. 

N.D.—State v. CromwelL 9 N.W.2d 
914, 72 N.D. 566. 

Ohio.—^Kraus v. City of Cleveland, 
App., 121 N.B.2d 311. 

Okl.— Corpus Juris Seoundum cited 
In City of Guthrie v. Pike & Long, 
243 P.2d 697, 700, 206 Okl. 307. 

Pa—^Breinig v. Allegheny County, 2 
A2d 842, 382 Pa 474—^Appeal of 
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but, when the exercise of the power bears a reason¬ 
able relation to a legitimate purpose, the courts may 
not interfere.^^ The court will, however, regard 
the validity, necessity, and wisdom of a police regu¬ 
lation from the standpoint of existing conditions and 
present times,and may consider all those external 
or historical facts which led to its enactment.*® 


16 c.j.a 

Test of validity of statute. Admitting that the 
subject to which the statute relates is within the 
scope of legislative power, the test of validity with¬ 
in the police power is whether or not ends sought 
to be attained are appropriate and the regulations 
prescribed are reasonable.*^ The measure of rea¬ 
sonableness of a police regulation is what is fairly 


White, 134 A. 409, 287 Pa. 269, 63 
A.L,.R. 1216. 

WTiltman v. City of Pittsburgh, 
Com.Pl., 87 Pittsb.l,eg.J. 131. 

Utah.—^Backman v. Bateman, 263 P. 
2d 561, 1 Utah 2d 153. 

12 C.J, p 934 note 43. 

84 U.S.—^Meyer v. State of Nebras¬ 
ka, Neb., 43 S.Ct. 625, 262 U.S. 390, 
67 L.Bd. 1042, 29 A.L.II. 1446. 

Corvallis Creamery Co. v. Van 
Winkle, D.COr., 274 P. 454, appeal 
dismissed 43 S.Ct 247, 260 U.S. 
758, 67 LuEd. 499. 

Cal.—^Beverly Oil Co. v. City of L»os 
Angeles. 254 P.2d 865, 40 Cal..2d 
662—^Zahn v. Board of Public 
Works of City of Los Angeles, 234 
P. 388, 195 Cal. 497, affirmed 47 S. 
Ct 694, 274 U.S. 325, 71 L.Bd. 1074. 

Santa Crus Oil Corp. v. Milnor, 
130 P.2d 256, 55 CalA.pp.2d 56. 

Conn.—State v. Nelson, 11 A.2d 856, 
126 Conn. 412—Cotter v. Stoeckel, 
116 A. 248, 97 Conn. 239. 

Pla.—Van Pelt v. Hilliard, 78 So. 698, 
75 Pla. 792, L.R.A.1918B 639. 

Ill.—People V. Stokes, 118 N.B. 87, 
281 IlL 159—Heartt v. Village of 
Downers Grove, 116 N.B. 869, 278 
IlL 92. 

Ind.—Weisenberger v. State, 176 N.B. 
238, 202 Ind. 424. 

Iowa.—State v. Erie, 232 N.W. 279, 
210 Iowa 974, 72 A.L.R, 137—City 
of Des Moines v. Manhattan Oil 
Co., 184 N.W. 823, 193 Iowa 1096, 
23 A.L.IL 1322. 

Ky.—^Bosworth v. City of Lexington, 
125 S.W.2d 995, 277 Ky. 90—Gross 
V. Commonwealth, 75 S.W.2d 658, 
266 Ky. 19. 

La.—City of Shreveport v. Sullivan, 
77 So. 286, 142 La. 673, affirmed 
Sullivan v. City of Shreveport, 40 
S.Ct. 102, 251 U.a 169, 64 L,Bd. 
205. 

Mo.—State ex rel. Vogt v. Reynolds, 
244 S.W. 929, 296 Mo. 375. 

N.J.—^Reingold v. Harper, 78 A.2d 
64, 6 N.J. 182. 

N.T.—Robinson v. Wood, 196 N.T.S. 
209, 119 Misc. 299. 

N.C.—State v. Brockwell, 183 S.E. 
878, 209 N.C. 209. 

Ohio.—Williams v. Scudder, 131 N. 
B. 481, 102 Ohio St 805, error dis¬ 
missed 42 S.Ct 316, 268 U.S. d07, 
66 L.Bd. 787. 

Or.—Kroner v. City of Portland, 240 
P, 686, 116 Or. 14L 

R. L—Prifz V. Presbrey, 116 A. 419, 
44 R.1. 207. 

S. C.-^MeTchants* -^^-Plantens^ -Bank v. 


• Brigman, 91 S.E. 332, 106 S.C. 362. 
L.RA.1917B 926. 

Tex.—^Waldschmit v. City of New 
Braunfels, Civ.App., 198 S.W. 1077, 
reversed on other grounds City of 
New Braunfels v. WaJdschmidt, 
207 S.W. 303, 109 Tex. 302. 

Wash.—State v. Superior Court for 
King County, 174 P. 973, 103 Wash. 
409, followed in State v. Superior 
Court for King County, 174 P. 979, 
103 Wash. 701. 

W.Va—Clarksburg Light & Heat Co. 
V. Public Service Commission, 100 
S.B. 551, 84 W.Va. 638. 

Great liberality obtains in sustain¬ 
ing regulations within realm of 
states* police power. 

U.S.—^Asher v. Ingels, D.C.Cal., 13 P. 
Supp. 654. 

Xt is not court’s province to limit 
unduly legislature’s enactment of 
laws in exercise of state’s police 
power. 

Miss.—Clark v. State, 162 So. 820, 169 
Miss. 369. 

85. CaL—Wholesale Tobacco Dealers 
Bureau of Southern California v. 
National Candy & Tobacco Co., 82 
P.2d 3, 11 Cal.2d 634, 118 A.L.R 
486. 

Merling v. Yolo Grocery & Meat 
Market, App., 127 P.2d 986. 

Conn.—State v. Hillman, 147 A. 294, 
110 Conn. 92. 

Pa—Plynn v. Horst, 61 A.2d 64, 366 
Pa 20. 

Philadelphia School of Beauty 
Culture y. Haas, 78 PaDist & Co. 
97, 60 DaupKCo. 323. 

Tenn.—^Mascari v. International 

Brothers of Teamsters, Chauffeurs, 
Warehousemen & Helpers of Amer¬ 
ica, (APL) Local Union No. 667, 
216 S.W.2d 779, 187’ Tenn, 845, cer¬ 
tiorari dismissed 69 S.Ct. 410, 335 

U. S. 907, 93 L,Bd. 440. 

FoUcy of 'state 

Courts may, in cases on questions 
of good morals, declare and apply 
policy of state. 

Pa—Commonwealth v. Hall, 140 A. 
626, 291 Pa 341, 58 A.L.R. 1023. 

86. U.S.—^Mahon v. Pennsylvania 
Coal Co., 118 A. 491, 274 Pa 489, 
reversed on other grounds Penn¬ 
sylvania Coal Co, V. Mahon, .43 S. 
Ct. 168, 260 U.S. 393, 67 L.Bd. 322, 
28 A.L,R. 1321. 

Va—Stlckley v. Givens, 11 S.B.2d 
631, 176 Va 648. 

87. U.S.—Nashville, C. & St. L. Ry. 

V. Walters, Tenn., 66 S.Ct 486; 294 


U. S. 405, 79 L.Bd. 949—Graves v. 
State of Minnesota Minn., 47 S. 
Ct. 122, 272 US. 426, 71 L.Bd. 331. 

Chesapeake & O. Ry. Co. v. 
Greenup County, C.A.Ky., 176 P.2d 
169. 

Lee Optical of Oklahoma v. Wil¬ 
liamson, D.C.Okl., 120 F.Supp. 128— 
Walton V. City of Atlanta D.C.Ga, 
89 F.Supp. 309, modified on other 
grounds, C.A., 180 P.2d 143, set 
aside 181 F.2d 693, certiorari denied 
71 S.Ct 66, 340 U.S. 823, 96 UEd. 
604—^Hollingsworth v. Federal Min. 
& Smelting Co., D.C.Idaho, 74 P. 
Supp. 1009—^Pirst Nat. Ben. Soc. v. 
Garrison, D.C.Cal., 58 F.Supp. 972, 
affir med, C.C.Am, 155 F.2d 522—-^Lone 
Star Gas Co. v. City of Fort Worth, 
D.C.Tex., 16 F.Supp. 171—Asher v. 
Ingels, D.C.Cal., 13 F.Supp. 664. 

Society of the Sisters of the Holy 
Names of Jesus and Mary v. Pierca 
D.aOr., 296 F. 928—U S. v. Cohen, 
D.C.MO., 268 F. 420. 

Ala—^Alabama State Federation of 
Labor v. McAdory, 18 So.2d 810, 
246 Ala 1, certiorari dismissed 65 
S.Ct. 1384, 326 U.S. 450, 89 L.Ed. 
1726. 

Ariz.—Oozpns Juris Secnndiim quoted 
in Myerson v. Sakrison, 240 F.2d 
1198, 1201, 73 Ariz. 808—Edwards 

V. State Board of Barber Exami¬ 
ners, 231 P.2d 450, 72 Ariz. 108. 

Ark.—^Union Carbide & Carbon Corp. 
V. White River Distributors, 275 
S.W.2d 456. 

Cal.—Skalko v. City of Sunnyvale, 93 
P.2d 93, 14 Cal.2d 213—Simpson v. 
City of Los Angeles, 47 P.2d 474, 4 
Cal.2d 60. 

De Aryan v. Butler, 260 P.2d 98, 
119 Cal.App.2d 674, certiorari de¬ 
nied 74 S.Ct 863, 347 US. 1012, 98 
L.Ed. 1136—^Paraco, Inc. v. Depart¬ 
ment of Agriculture, 267 P.2d 981, 
118 CaLApp.2d 348—^Roussey v. City 
of Burlingame, 223 P.2d 617, 99 Cal. 
App.2d 321. 

Ballarini, in Behalf of Lodge 
1327, Intern. Ass’n of Machinists, 
Production & Aeronautical Work¬ 
ers V. Schlage Lock Co., 226 P.2d 
771, 100, CaLApp.2d Supp. 869— 
People V. Osborne, 69 P.2d 1083, 
17 Cal.App.2d Supp. 771. 

Conn.—Amsel v. Brooks, 106 A.2d 
162, 141 Conn. 288, appeal dismissed 
76 S.Ct 126, 848 U.S. 880, 99 L. 
Bd.- 

Del.—Wilmington Parking Authority 
V. Ranken, 105 A.2d 614—StsCte v. 
Danberg, 6 A.2d 696, 1 Terry 136. 
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16 C. J. S. 

p.C._Speert v. Morgenthau, 116 F.2d 

801, 73 App.D.C. 70. 

pia._^Mclnemey v. Ervin, 46 So. 2d 

458—^Nelson v. State, 94 So. 680, 84 
Fla. 631—^Nelson v. State ex rel. 
Gross, 26 So.2d 60, 157 Fla. 412— 
Hill V. State ex rel. Watson, 19 
So.2d 367, 165 Fla. 246, reversed on 
other grounds 66 S.Ct. 1373, 326 

U. S. 638, 89 Li.Ed. 1782, rehearing 
d^ied 66 S.Ct. 11, 326 U.S. 804, 
90 Ii.Bd. 489—^Knowles v. Central 
Allapattae Properties, 198 So. 819, 
145 Fla. 123—City of Miami Beach 

V. Texas Co., 194 So. 368, 141 Fla. 
616, 128 A.L 1 .B. 360—Miami Shores 
Village V. Wm. N. Brockway Post. 
No. 124 of Am. Legion, 24 So.2d 
83, 166 Fla. 673. 

(ja.—Cooper v. Rollins, 110 S.B. 726, 
152 Ga. 688, 20 A.L.R. 1105. 

Idaho.—State v. Armstrong, 226 P. 

491, 38 Idaho 493, 33 A.L.R. 836. 

HI. —^Figura V. Cummins, 122 N.E.2d 
162, 4 I11.2d 44—Vissering Mercan¬ 
tile Co. V. Annunxio, 115 N.E.2d 306, 
1 Ill.2d 108, appeal dismissed 74 S. 
Ct. 680, 347 U.S. 949, 98 L.Ed. 1096 
—^People ex rel. Baker v. Strautz, 
64 N.B.2d 441, 386 Ill. 360—Scully 
V. Hallihan, 6 N.B.2d 176, 366 Ill. 

• 185 —^Heartt v. Village of Downers 
Grove, 116 N.B. 869, 278 Ill.- 92. 
Ind.—Department of Financial Insti¬ 
tutions V. Holt, 108 N'.E.2d 629, 231 
Ind. 293—^Kirtley v. State, 84 N.B. 
2d 712, 227 Ind. 175. 

Ky.—Schoo V. Rose, 270 S.W.2d 940 
—^Bond Bros. v. Louisville and Jef¬ 
ferson County Metropolitan Sewer 
Dist, 211 S.W.2d 867, 307 Ky. 689, 
certiorari denied 70 S.Ct. 796, 339 

U. S. 943, 94 L.Ed. 1358—Reynolds v. 
Walz, 128 S.W.2d 784, 278 Ky. 309. 

La.—City of Baton Rouge v. Rebowe, 
76 So.2d 239, 226 La. 186—Schweg- 
mann Bros. v. Louisiana Board of 
Alcoholic Beverage Control, 43 So. 
2d 248, 216 La. 148, 14 A.L.R.2d 
680. 

Me.—^Jordan v. Gaines, 8 A.2d 686, 136 
Me. 291. 

Md.—^Burley v. City of Annapolis, 84 
A2d 603, 182 Md. 307. 

Mass.—^In re Opinion of the Justices, 
22 N.E.2d 49, 303 Mass. 631, 123 A. 
LR. 199. 

Mo.—Clark v. Austin, 101 S.W.2d 977, 
340 Mo. 467—^Bellerive Inv. Co. 

V. Kansas City, 13 S.W.2d 628, $21 
Mo. 969—^Valley Spring Hog Ranch 

■ Co.^v. Plagmann, 220 S.W. 1, 282 
Mo. 1, 15 A.L.R. 266. 

Mont.—State v. Gateway Mortuaries, 
287 P. 166, 87 Mont. 225, 68 A.L.R. 
1612—^Bettey v. City of Sidney, 267 
P. 1007, 79 Mont. 314, 66 A.L.R. 
872. 

Neb.—State ex reL Baldwin v. Strain, 
42 N.W.2d 796, 162 Neb. 763. 

N.H.—Maritime Packers v. Carpenter, 
106 A2d 38, 99 N.H. 73—Woolf v. 
PuUer, 174 A. 198, 87 N.H. 64, 94 
. AL.R. 1067. , 


N.J.—^National City Bank of New 
York V. Del Sordo, 109 A.2d 631, 16 
N.J. 630—^Reingold v. Harper, 78 A. 
2d 64, 6 N.J. 182—^Lakewood Exp. 
Service v. Board of Public Utility 
Com’rs. 61 A.2d 730, 1 N.J. 46, 7 A. 
L.R.2d 1269. 

New Jersey Used Car Trade 
Ass’n V. Magee, 61 A.2d 761, 1 
N.J.Super. 371. 

Brandon v. Board of Com'rs of 
Town of Montclair, 11 A.2d 804, 124 
N.J.Law 136, affirmed 15 A.2d 698, 
126 N.J.Law 367—Regal Oil Co. v. 
State, 10 A.2d 495, 123 N.J.Law 466 
—^Mansfield v. Town of West Or¬ 
ange, 198 iL 226, 120 N.J.Law 146 
—H. Krumgold & Sons v. Jersey 
City, 130 A. 636, 102* N.J.Law 170. 

In re North Jersey Title Ins. Co., 
184 A. 420, 120 NJ.Bq. 148, affirmed 
187 A. 146, 120 N.J.EQ. 608—In re 
Mechanics Trust Co., 181 A. 423, 
119 N.J.Ea. 141. 

N.M.—State ex rel. New Mexico Dry 
Cleaning Board v. Cauthen, 162 P. 
2d 255, 48 N.M. 436. 

NY.—Barrett v. State, 116 NB. 99, 

• 220 NY. 423, L.R.A.1918C 400, Ann. 
Cas.l917D 807. 

Avon Western Corporation v. 
Woolley, 42 N.Y.S.2d 690, 266 App. 
Div. 629, affirmed 62 N.B.2d 687, 
291 NY. 687, motion granted 63 N. 
B.2d 678, 291 NY. 823—In re Elim¬ 
ination of Existing Highway-Rail¬ 
road Crossings at Grade of Rail¬ 
roads Operated by Pennsylvania R. 
Co., 299 NY.S. 693, 262 App.Dlv. 
404—^Institute of Metropolis v. Uni¬ 
versity of State of New York, 291 
NY.S. 893, 249 App.Div. 33, affirm- 
. ed 10 N.B.2d 521, 274 NY. 604. 
Town of Southport, Chemung 
County V. Ross, 109 NY.S.2d 196, 
202 Mlsc. 766, reversed on other 
grounds 132 N.Y.S.2d 390, 284 App. 
Div. 698—People v. Gage, 38 NY. 
S.2d 817, 179 Misc. 638—Friedman 
V. Valentine, 30 N.Y.S.2d 891, 177 
Mlsc. 437. affirmed 42 N.Y.S.2d 693, 
266 App.Dlv. 561—Wormsen v. 
Moss. 29 N.Y.S.2d .798, 177 Misc. 
19—W. H. H. Chamberlin, Inc.’ v. 
Andrews, 286 NY.S. 242, 169 Misa 
124, modified on other grounds 2 
N.B.2d 22, 271 NY. 1—People v. 
Kozanowskl, 239 NY;S. 706, 136 
Misc. 363—^People v. Perretta, 236 
NY.S. 293, 134 Mlsc. 652, affirmed 
239 NY.S. 63, 228 App.Div. 420, re¬ 
versed on other grounds 171 NB. 
72, 263 NY; 305, 84 A.L.R. 636— 
Robinson v. Wood, 196 NY.S. 209, 
119 Mlsc. 299—^Ullmann Realty Co. 
V. Tamur, 185 NY.S. 612, 113 Misc. 
638—^Brown v. Bunselmeyer, 167 N. 
Y.S. 993, 101 Misc. 626. 

ND.—Soderfelt v. City of Drayton, 
59 NW.2d 502—Corpus Juris Se- 
oundnm cited in Federal Farm 
Mortg. Corp. v. Berzel, 291 NW. 
660,. 663, 69 ND. 760. 

Ohio.—Grieb v. Department of Liqtuor 
Control of State, 90 NE.2d 691, 
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163 Ohio St. 77—City of Cinchmati 
V. Correll, 49 N.B.2d 412, 141 Ohio 
St. 636. 

City of Springfield v. Kurst, 
App., 67 N.B.2d 426, affirmed 66 
NE.2d 186, 144 Ohio St 49—Myers 
V. City of Defiance, 36 NBL2d 162, 

67 Ohio App. 169—Van Gun ten v. 
Worthley, 159 NB. 326, 26 Ohio 
App. 496. 

Moreson v. City of Akron, 6 Ohio 
Supp. 180. 

Okl.-r-Coxpus Juris Seoundum cited 
in City of Guthrie v. Pike & Long, 
243 P.2d 697, 700, 206 OkL 307— 
State ex rel. Roth v. Waterfleld, 29 
P.2d 24. 167 Okl. 209—Gibbons v. 
Missouri, K. db T. R. Co., 286 P. 
1040, 142 Okl. 146—Ex parte Fuller, 
238 P. 612, 31 OkLCr. 289. 

Or.—Christian v. La Forge, 242 P.2d 
797, 194 Or. 460—Savage v. Martin, 
91 P.2d 273, 161 Or. 660—State v. 
Kincaid, 288 P.. 1015, 133 Or. 95— 
Union Fisherman's Co-operative 
Packing Co. v. Shoemaker, 193 P. 
476, 98 Or. 659, rehearing denied 
194 P. 864, 98 Or. 659. 

Pa—Commonwealth v. Zaslolf, 13 A. 
2d 67, 338 Pa 467, 128 A.L.R. 1120 
—^Maurer v. Boardman, 7 A.2d 466, 
336 Pa 17, affirmed 60 S.Ct 726, 309 

U. S. 698, 84 L.Ed. 969, 136 A.L.R 

17—^Farmers-KIissinger Market 

House Co. V. City of Reading, 165 
A. 398, 810 Pa 493—^Appeal of 
White, 134 A. 409, 287 Pa 269, 63 
A.L.R. 1216—Valley Rys. v. City 
of Harrisburg, 124 A. 644, 280 Pa 
385—^Nolan v. Jones, 106 A. 235, 
263 Pa 124—Commonwealth v. 
Wormser, 103 A. 600, 260 Pa 44. 

Tex—^Brown v. Humble Oil & Refin¬ 
ing Co., 83 S.W.2d 935. 126 Tex 
296, 99 A.L.R. 1107, rehearing de¬ 
nied Brown v. Humble Oil & Refin¬ 
ing Co., 87 S.W.2d 1069. 126 Tex. 
296, 101 A.L.R. 1393—Missourl-K.- 
T. R. Co. of Texas v. Rockwall 
Coimty Levee Improvement Dist 
No. 3, 297 S.W. 206, 117 Tex 84. 

Neel V. Texas Liquor Control 
Board, Civ^App., 269 S.W.2d 312, 
refused no reversible error—City 
of Coleman v. Rhone, ClvA.pp., 222 
S.W.2d 646, error refused—^Nichols 

V. Park, CivApp., 119 S.W.2d 1066. 
Ex parte Smith, 211 S.W.2d 204, 

162 Tex.Cr. 126—Williams v. State, 
176 S.W.2d 177. 146 TexCr. 480. 

Vt—Sowma V. Parker, 22 A.2d 613, 
112 Vt 241. 

Wisl—Wisconsin Telephone Co. v. 
City of Milwaukee. 270 NW. 336, 
223 Wls. 261—State v. McKune, 256 
NW. 916, 215 Wis. 692—Atkinson 
V. Piper, 196 NW. 644, 181 Wls. 
619. 

Wyo.—^Pirle v. Kamps, 229 P,2d 927, 

68 Wyo. 83, 26 A.L,R.2d 647—001% 
pus Jiute cited in State v. W. S. 
Buck Mercantile Co., 264 P. 1028, 
1025, 88 Wyo. 47, 67. A.L.R. 676— 
Corpus Juris .died la. State v».City 
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appropriate to its purpose under all circumstances, j and not necessarily what is best;88 and the test of 


of Sheridan, 170 P. 1, 8, 25 Wyo. 
347, 1 955. 

12 C.J. p 934 note 44. 

Police power is to he exercised in. rea¬ 
son 

N’.H.—^N’orth Hampton Hacinir & 
Breeding* Ass*n v. Conway, 48 A.2d 
472, 94 N.H. 156—State v. Richard¬ 
son, 27 A.2d 94. 92 N.H. 178. 

Bxercise contained hy rule of rea¬ 
son 

(1) The exercise of the police 
power is contained hy rule of rea¬ 
son, and arbitrary action is inadmis¬ 
sible. 

N.J.—Schmidt v. Board of Adjust¬ 
ment of City of Newark, 88 A.2d 
607, 9 N.J. 405. 

Sieber v. Laawe, 109 A.2d 470, 38 
N.J.Super. 116. 

(2) The inquiry is whether, consid¬ 
ering the end in view, the measure 
passes the hounds of reason and as¬ 
sumes the character of a merely ar¬ 
bitrary flat 

N.J.—Schmidt v. Board of Adjust¬ 
ment of City of Newark, supra, 
Sieber v. Laawe, supra. 

l>egres of interference with, rights 
important 

In passing on issue of reasonable¬ 
ness of statute passed under police 
power of state, importance of public 
benefit which legislation seeks to 
promote is balanced against serious¬ 
ness of restriction of private right 
sought to be imposed, and, where 
public benefit is important and inter¬ 
ference with private rights slight, 
statute is sustained. 

N.H.—Bederick v. Smith, 184 A. 695, 
88 N.H. 63, appeal dismissed 57 S. 
Ct. 88, 299 X7.S. 506, 81 L.Bd. 875. 

Proper balance beitween rights 
A regulation maintaining the prop¬ 
er balance between collective and in¬ 
dividual rights is ordinarily a legiti¬ 
mate exercise of the police power. 
N.J.—^Mansfield & Swett v. Town of 
West Orange, 198 A. 225, 120 N.J. 
Law 145. 

Xf statute is arbitrary, oppressive 
and unreasonable^ and if its enforce¬ 
ment would work greater hardship 
upon the public than that which it 
endured under existing conditions, 
exercise of police power was wrongs 
fully invoked. 

Md.—^Daniel Loughran Co. v. Lord 
Baltimore Candy & Tobacco Co., 
12 A.2d 201, 178 Md. 88. 

Bxtent of beneflt and restraint 
<1) Where private rights are sub¬ 
ordinated to the police power of the 
state, the extent to which such rights 
are thereby impaired and the public 
benefit to be derived therefrom must 
be considered in defining proper ex- 
er^e of such power. 

OkL—Oklahoma Natural Gas Co. v. 


Choctaw Gas Co.. 236 P.2d 970, 206 
Okl. 255. 

(2) The determination involves a 
consideration of the value of the 
benefits to the public and the expense 
and costs Imposed on the complaint. 
Tex.—Nichols v. Park, Clv.App., 119 

S.W.2d 1066. 

(3) Court must balance Importance 
of public benefit which is sought to 
be promoted against seriousness of 
restriction of private right sought 
to be imposed. 

N.H.—^Richardson v. Beattie, 95 A. 
2d 122. 98 N.H. 71—Willis v. Wil¬ 
kins, 82 A.2d 821, 92 N.H. 400. 

Tex.—^MissourI-K.-T. R. Co. of Texas 
V. Rockwall County Levee Improve¬ 
ment Dlst. No. 8, 297 S.W. 206, 117 
Tex. 84. 

(4) Whether legislation is lawful 
depends on whether collective bene¬ 
fit therefrom outweighs specific re¬ 
straint imposed thereby. 

Iowa.—^Benschoter v. Hakes, 8 N.W. 
2d 481, 232 Iowa 1354. 

(5) If the benefit to the public out¬ 
weighs the burden on the individual, 
the statute is a valid exercise of the 
police power. 

Cal.—State v. Marin Municipal Wa¬ 
ter List, 111 P.2d 651, 17 Cal.2d 
619. 

(6) If police measure is directed to 
a public interest of minor concern, 
while Imposing serious restrictions 
in regulation or bar of guaranteed 
rights to accomplish interest, it tends 
to show its unreasonableness, but the 
more insistent the public need the 
more may private rights be restrict¬ 
ed. 

N.H.—^Richardson v. Beattie, 95 A.2d 
122, 98 N.H 71. 

88 . Ariz.—Ckupus Juris Seonudum 
quoted in Myerson v. Sakrison, 240 
P.2d 1198, 1201, 73 Ariz. 308—State 
v. Borah, 76 P.2d 767, 61 Ariz. 818, 
115 A.L.R. 264. 

IlL—Weksler v. Collins, 147 N.B. 797, 
817 IlL 132, error dismissed 47 S. 
Ct 449, 273 U.S. 779, 71 LuBd. 888. 

Jones V. City of Chicago, 108 N. 
3Sl2d 802, 348 HLApp. 810. 

Ky.—Whitaker v. Green River Coal 
Co., 122 S.W.2d 1012, 276 Ky. 48, 
119 A.L.R. 1456. 

Me.—^In re Stanley, 174 A. 98, 188 Me. 
91, affirmed Stanley v. Public Util¬ 
ities Commission of Maine, 55 S. 
Ct 628, 296 U.S. 76, 79 L.Bd. 1811. 
N.J.—^Relngold v. Harper, 78 A.2d 
54, 6 N.J. 182. 

Okl.—^Jack Lincoln Shops v. State 
Dry Cleaners* Board, 185 P.2d 882, 
192 OkL 251, appeal dismissed 63 
S.Ct 1448, 820 U.S. 208, 87 L.Ed. 
1847. 

Pa.—Flynn v. Horst, 51 A.2d 54, 356 
Pa. 20. 

Tex.—Neel v. Texas Liquor Control 
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Board, Civ.App., 259 S.W.2d 812, 
refused no reversible error. 
Begulatioa must be reasonable uzu 
der all circumstaaLoes 
Me.—Jordan v. Gaines, g A.2d 585 
136 Me. 291. 

Beasonableness dependent on facts 

Cal.—^Roussey v. City of Burlingame, 
223 P.2d 617, 100 Cal.App.2d 321. 
Md.—Jack Lewis, Inc., v. Mayor and 
City Council of Baltimore, 164 A 
220, 164 Md. 146, appeal dismissed 
64 S.Ct 56, 290 U.S. 586, 78 L.Ed. 
617—Tighe v. Osborne, 131 A 801, 
149 Md. 349, 48 AL.R. 819. 

Tex.—^Harper v. City of Wichita 
Palls, Civ.App., 106 S.W,2d 743, 
error refused. 

Appropriate under oiroumstanoes 
Means adopted to carry law into 
efCect are reasonable if fairly ap¬ 
propriate under circumstances. 
Wyo.—State v. W. S. Buck Mercan- - 
tile Co., 264 P. 1028, 88 Wyo. 47, 

67 AL.R. 676. 

Bxpedienoy important 
While courts may not condemn po¬ 
lice legislation because they regard 
it as inexpedient or unwise, yet ex¬ 
pediency is to be taken into account, 
in respect of Importance of public 
benefit legislation seeks to promote, 
as well as means it adopts to secure 
benefit. 

N.BL—Woolf V. Fuller, 174 A 193, 87 
N.H 64. 44 AL.R. 1067. 

Besults controlling 
In construing a legislative act en- 
I acted under the police power of a 
state, where its validity is attacked 
as depriving one of constitutional 
rights, the courts will not he con¬ 
trolled by the form of the statute, 
but by the possible results of its 
operation. 

U.S.—^Hines v. Clarendon Levee List, 
D.C.Ark., 264 F. 127. 

Substantial relation to needs 
The test of whether statute is ar¬ 
bitrary and unreasonable is whether 
means employed in attempted exer¬ 
cise of police power have any real, 
substantial relation to public health, 
safety, or welfare. 

Ill.—Great Atlantic & Pacific Tea Co. 

V. Mayor and Commissioners of 
Danville, 11 N.B.2d 888, 367 lU. 810. 

Oonsldered in light of current eoo- 
nomio oonditioiis 

The reasonableness of the exercise 
of the police power of the state in 
the enactment of a statute must be 
considered in the light of current 
economic conditions. 

Fla.—^Liquor Store v. Continental 
DistllUng Corp., 40 So.2d 871. 

Tenn.—^Mascari v. International 

Broth, of Teamsters, Chauifeurs, 
Warehousemen & Helpers of Amer¬ 
ica (AFL) Local Union No. 667, 216 
S.W.2d 779, 187 Tenn. 846, cerUo- 
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reasonableness is whether the attempted r^^ation 
makes efficient constitutional guaranties and con¬ 
serves rights, or is destructive of inherent rights.^^ 
If the regulations prescribed are reasonable, they 
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are valid,®® but, if they are unreasonable, they arc 
YoiddO.S as a taking of private property without 
compensation and without due process of Iaw,®i and 
the courts will not revise, correct, or nullify the 


dlsinissfid 69 S>Ot« 410» 885 XT. 
S. 907, 93 440. 

sratnrs of coadltloa to lie met 
VVhiether regrulation adopted by 
state under police power is reason¬ 
able depends on character or nature 
of condition to be met or overcome. 

Cal._Sandstrom v. California Horse 

Racing Board, 189 P.2d 17, 31 Cal. 
2d 401, 3 A.Ii.R.2d 90, certiorari de¬ 
nied 69 S.Ct. 81, 335 U.S. 814, 93 
l,.Bd. 369. 

Sdenttllo predsloii is not the test. 
X7.S.—^First Nat, Ben. Soc. v. Gar¬ 
rison, D.C.CaL, 68 P.Supp. 972, af¬ 
firmed, C.aA.. 165 P.2d 522. 

xratnre of liberty affected 
Liberties are not absolute and 
what is a reasonable regulation or 
prohibition imposed by state in ex¬ 
ercise of its police power depends 
very much upon the nature of the 
particular liberty affected. 

Xj.s.—Wall V. King, C.A.Mass., 206 P. 
2d 878, certiorari denied 74 S.Ct. 
275, 846 U.S. 916, 98 L.Sd. 411. 

89. Ariz.— Corpus yoxls Secundum 
quoted in Myerson v. Sakrison, 240 
P.2d 1198, 1201, 73 Ariz. 308. 
ni.—^People V. Weiner, 110 N,E. 870, 
271 Ill. 74, L.R.A.1916C 775. 

Mo.—Clark v, Austin, 101 S.W.2d 977, 
840 Mo. 467. 

Mont—State v, Rathbone, 100 P.2d 
86. 110 Mont 225. 

N.D.—Corp<^ Jtizls dted In State T. 
Hagan, 176 N.W. 372, 876, 44 N,D, 
306. 

Or.—State ex reL Rlcco v. Biggs, 265 
P.2d 1055, 198 Or. 413. 

Application of teat 

(1) The courts, in applying the ju¬ 
dicial test of reasonableness to a 
statute enacted under the police 
power, will accord to the legislature 
a large discretion in determining not 
only what the public interests re¬ 
quire, but also what measures are 
necessary for the protection of such 
interests. 

Or.—^Union Fishermen's Co-Operative 
Packing Co. v. Shoemaker, 193 P. 
476, 98 Or. 659, rehearing denied 
194 P. 854, 98 Or. 669. 

(2) A statute enacted under the 
police power. is not unreasonable 
merely because it imposes burdens, 
abridges freedom of action, regulates 
occupations, or subjects individuals 
or property to restraint in matters 
that affect the public interest end 
general welfare or the rights of oth¬ 
ers. 

N.T.—People T. Willi, 179 N.T.S. 642, 
109 Miso. 79, affirmed 184 N.T.S. 
943, 194 App.Dlv. 946. j 


Cost of complying with police reg¬ 
ulation may be element bearing on 
reasonableness of regulation. 

U.S.—^Missouri Pac. R. Co. v. Noi> 
wood, D.C.Ark.. 13 P.Supp. 24, af¬ 
firmed 64 S.Ct. 227, 290 U.S. 600, 78 
L.Ed. 627. 

Effect of eziating habits and customs 

(1) In determining whether a po¬ 
lice regulation is reasonably nec¬ 
essary to secure the public health or 
welfare, and is, therefore, within the 
legitimate exercise of the police pow¬ 
er, existing habits and customs are 
of great weight. 

CaL—^Ex parte Hall, 195 P. 975, 50 
CaLApp. 786. 

(2) Tradition and habits of the 
community count for more than logic 
in determining the constitutionality 
of laws enacted for the public wel¬ 
fare under the police power. 

U.S.—^First Nat. Ben. Soc. v. Gar¬ 
rison, D.C.Cal., 58 P.Supp 972, af¬ 
firmed, CC.A., 156 P.2d 622. 

Prohibition, of sals of haomless prod¬ 
uct 

Police power of regulation does 
not include absolute prohibition of 
trade in useful and harmless articles 
of commerce. 

Mich.—Carolene Products Co. v. 
Thomson, 267 N.W. 608, 276 Mich. 
172. 

90. U.S.—Mirkovlch v. Milnor, D.C. 

Cal., 84 P.Supp. 409. 

Cal.—^Ex parte Hadacheck, 132 P. 
684, 165 Cal. 416, L.R.A.1916B 1248. 

Cowell V. Clark, 99 P.2d 694, 37 
Cal.App.2d 266. 

Idaho.—^Rowe v. City of Pocatello, 
218 P.2d 696, 70 Idaho 343 
IlL—People V. Murray, 138 N.E. 649, 
307 Ill. 349. 

Ind.—State ex rel. Mavity v. Tyndall, 
74 N.E.2d 914, 226 Ind. 860, certio¬ 
rari denied 68 S.Ct. 609, 333 U.S. 
834, 92 L.Ed. 1118, rehearing denied 
68 S.Ct. 732, 388 U.S. 868, 92 L.Ed. 
1138. 

Iowa —CorpoB gnxls Secundum cited 
in Jacobs v. City of Chariton, 66 N. 
W.2d 661, 670, 246 Iowa 1378. 

Ky,—^Whitaker v. Green River Coal 
Co., 122 S.W.2d 1012, 276 Ky. 48, 
119 A.L.R. 1466. 

Mich.—Thayer v. Michigan Dept, of 
Agr., 35 N.W.2d 360, 823 Mich. 
408. 

Neb.—State ex reL Baldwin v. 

Strain, 42 N.W.2d 796, 162 Neb. 763. 
N.J.—^Reingold v. Harper, 78 A.2d 54, 
6 N.J. 182. 

N.M.—State ex reL New Mexico Dry 
Cleaning Board v. Cauthen, 152 P. 
2d 265, 48 N.M. 43,6. 
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OkL—^Board of Regents of Okl. Agr. 
Colleges V. Updegraff, 237 P.2d 131, 
205 Okl. 801, reversed on other 
grounds Wleman v. Updegraff, 73 
S.Ct. 216, 344 U.S. 193, 97 L.Ed. 
216—Jack Lincoln Shops v. State 
Dry Cleaners* Board, 136 P.2d 332, 
192 Okl. 261, appeal dismissed 68 S. 
Ct. 1448, 820 U.S. 208, 87 L.Bd. 1847 
—Vandervort v. Keen, 86 P.2d 406, 
184 OkL 121—^Jarvis v. State Board 
of Barher Examiners, 83 P.2d 660, 
188 Okl. 627—Herrin v. Arnold, 82 
P.2d 977, 188 OkL 392. 

Pa.—^Roller v. Secretary of Revenue, 
Com.Pl., 67 Dauph.Co. 176. 

Tex.—Williams v. State, 176 S.W.2d 
177, 146 Tex.Cr. 430. 

Wash.—State v. Canyon Lumber 
Corp., 284 P.2d 316. 
ttnoideaital regnlatflou lu. aid of prop-* 
ecr subject of police power 
Where Incidental regulation in aid 
of an admittedly proper subject of 
the police power niay be found to be 
of reasonable service towards accom¬ 
plishing the object sought to be at¬ 
tained, it is valid and covers all cases 
where its application may thus be of 
service. 

N.EC.—State v. Dlckstein, 3 A.2d 115, 
89 N.H. 646. 

90.5 Ala.—Alabama State Pedera- 
tion of Labor v. McAdory, 18 6o.2d 
810, 246 Ala. 1, certiorari dismissed 
66 S.Ct. 1884, 826 U.S. 450, 89 L. 
Ed. 1725. 

Cal.—Southern Pac. Co. v. Railroad 
Commission, of Cal., 87 P.2d 1056, 
13 CaL2d 89. 

Pla—^Town of Bay Harbor Islands v. 

Schlaplk, 67 So.2d 865. 

Idaho.—^Rowe v. City of Pocatello, 
218 P.2d 696, .70 Idaho 843. 

Ill.—^People V. Brown, 95 N.E.2d 888. 
407 Ill. 565. 

Iowa.—Sperry & Hutchinson Co. v. 

Hoegh, 65 N.W.2d 410. 

Pa.—Cott Beverage Corp. v. Horst. 
Com.Pl., 67 DauphOo. 18, affirmed 
110 A2d 405, 380 Pa. 113—Whit¬ 
man V. City of Pittsburgh, Cona.Pl., 
87 Plttsb.Leg;J. 131. 

91. U.S.—^Buck V. Swanson, D.C. 
Neb., 33 P.Supp, 377, reversed on 
other grounds 61 S.Ct. 969, 913 U. 
S. 406, 86 L.Ed. 1426, 136 A.L.R. 
1484. 

DeL—Hoff V. State, 197 A. 75, 9 W. 
W.Btoar. 134. 

Tex.—^Palfuriias Creamery Co. v. 
City of Laredo, Civ.App.. 276 S.W. 
2d 861, followed in Metzger Dairy 
of San Antonio v. City of Laredo, 
276 SW.2d 366, error refused no 
reversible error. 

12 C.J. p 934 note 47. 
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methods and means employed to accomplish the pur- | remembered that the presumption is in favor of the 
pose of the law.®^ In applying this test, it must be | reasonableness and validity of the law,«3 and to 


92 . Wash.—State v. Superior Court 
for Kingr County, 174 P. 973, 103 
Wash. 409, followed in State v. Su¬ 
perior Court for King County, 174 
P. 979, 103 Wash. 701. 

93 . U.S.—Gitlow V. People of State 
of New York, N.T.. 45 S.Ct. 625, 
268 U.S. 652, 69 UEd. 1138. 

Mathews Conveyor Co, v. Pal¬ 
mer-Bee Co., C.C.A.Mich., 135 P.2a 
73—^Marrs v. City of Oxford, C.C. 
A.Kan, 32 P.2d 134, 67 A.I 1 .R. 1336, 
certiorari denied Ramsey v. City of 
Oxford, 50 S.Ct. 24, 280 U.S 563, 74 

U. Ed. 617, and Marrs v. City of Ox¬ 
ford, 50 S.Ct 29, 280 U.S. 573, 74 
L.Ed. 625. 

First Nat. Ben. Soa v. Garrison, 
D.C.Cal., 58 P.Supp. 972, affirmed, 
C.C.Al., 155 P.2d 522—^Montejano v. 
Basmer, D.C.Idaho, 33 P.Supp. 435 
—^Ziffrin, Inc., v. Martin, D.C.Ky., 
24 P.Supp. 924, affirmed, CC.A., 
Zilfrin, Inc. v. Reeves, 60 S.Ct. 163, 
308 U.S. 132, 84 Li.S:d. 128—^Houston 
& North Texas Motor Freight 
Lines V. Phares, B.C.Tex., 19 P. 
Supp. 420. 

Ala—Hale v. State. 116 So. 369, 217 
Ala 403, 58 A.L.R. 1383—Spear v. 
Ward. 74 So. 27, 199 Ala 105. 

Arlz.—^Francis v. Allen, 96 P.2d 277, 
54 Arlz. .377, 126 A.L.R. 190. 

Cal.—Serve Yourself Gasoline Sta¬ 
tions Ass’n V. Brock, 249 P,2d 646, 
39 Cal. 2d 818, appeal dismissed 73 

S. Ct, 1180, 846 U.S. 980, 97 BEd. 
1394—California Drive-In Restau¬ 
rant As8*n V. Clark, 140 P.2d 667, 
22 CaL2d 287, 147 A.Ii.R. 1028— 

‘ Southern Pac, Co. v. Railroad Com¬ 
mission of CaL, 87 P.2d 1055, 13 
CaL2d 89—^People v. Associated Oil 
Co., 294 P. 717, 211 CaL 93—Miller 

V, Board of Public Works of City 
of lios Angeles, 234 P. 381, 195 CaL 
477, 38 A.L 1 .R. 1479, error dismiss¬ 
ed 47 S.Ct. 460, 273 U.S. 781, 71 L. 
Ed. 889. 

Ez parte Aagelus, 150 P.2d 908, 
65 CaLApp.2d 441—Justesen’s Food 
Stores V. City of Tulare, 111 P.2d 
424, 43 CaLApp.2d 616—Ailonso 

Broa V. Brock, 84 P.2d 515, 29 Cal. 
App.2d 26—^People v. Henry, 21 P. 
2d 672, 131 CaLApp. 82. 

People V. Marine Products Co., 
177 P.2d 67, 77 Cal.App.2d Supp. 
929. 

Colo.—U. 3. Building & Loan Ass’n 

T. McCleDand, 36 P.2d 164, 95 Colo. 
292, certiorari denied 55 S.Ct. 351, 
294 U.S. 706. 79 L.B^ 1241. 

Conn.r 7 Schwartz v. Kelly, 99 A.2d 89, 
140 Conn. 176, appeal dismissed 74 
S.Ct. .227, 846 U.S. 891, 98 L.Ed. 
394. " 

DeL-^Wllmington Parking Authority 
V. Renken, 105 A2d 614—State v. 
Hobson, 83 A2d 346, 7 T^rryOSSL 


City of Wilmington v. Turk, 129 
A 512, 14 DeLCh. 392. 

Fla—^Varholy v. Sweat, 16 So.2d 267, 
153 Fla 571. 

Idaho.—^Rowe v. City of Pocatello, 
218 P.2d 695, 70 Idaho 343. 

Ill.—^Klein v. Department of Regis¬ 
tration and Education, 105 N.E. 
2d 768, 412 Ill. 76, certiorari denied 

73 S.Ct 93. 344 U.S. 855. 97 L.Bd. 
664—Weisberg v. Taylor, 100 N. 
E.2d 748, 409 111. 384—^Baim v. 
Fleck, 92 N.B,2d 770, 406 Ill. 193— 
McDougall V. Lueder, 58 N.B.2d 
899, 389 IlL 141, 166 AL.R. 1069— 
People ex reL Greening v. Bartholf, 
58 N.B.2d 172, 388 Ill. 445—Fenske 
Bros. V. Upholsterers* International 
Union of North America, Local No. 
18. 193 N.B. 112, 858 Ill. 239, 97 A 
L.R. 1318, certiorari denied 65 S.Ct. 
646, 295 U.S. 734, 79 L.Bd. 1682— 
People V. Monroe, 182 N.E. 439, 349 
IlL 270, 85 A.L.R. 605—People v. 
Stokes, 118 N.E. 87, 281 IlL 169. 

Ind.—State ex reL Ma^ty v. Tyndall, 

74 N.B.2d 914, 226 Ind. 360. cer¬ 
tiorari denied 68 S.Ct. 609, 833 U. 
S. 834, 92 L.Ed. 1118, rehearing de¬ 
nied 68 S.Ct 732, 833 U.S. 858, 92 
L.Ed. 1138—^Department of Ins. v. 
Schoonover, 72 N.B.2d 747. 225 Ind. 
187—Sperry & Hutchinson Co. v. I 
State. 122 N.E. 684. 188 Ind. 173. j 

Ky.—^Lawton v. Stewart Dry Goods 
Co., 247 S.W. 14, 197 Ky. 394, 26 
AL.R. 686. 

La—Schwegmann Bros. v. Louisiana 
Board of Alcoholic Beverage Con¬ 
trol, 43 So.2d 248, 216 La. 148, 14 
AL.R.2d 680—State ex reL Porterie 
V. Walmsley, 162 So. 826, 183 La. 
139, appeal dismissed Board of 
LloLOidation v. Board of Com’rs of 
Port of New Orleans, 66 S.Ct. 141, 
296 U.S. 540, 80 L.Ed. 884, rehear¬ 
ing denied Board of Dluuidation, 
City Debt of New Orleans, v. Board 
of Com*rs of Port of New Orleans, 
56 S.Ct 246, 29$ U.S. 668, 80 L.Ed. 
473. 

Mich.—^Thayer v. Michigan Depart¬ 
ment of Agriculture, 35 N.W.2d 
860, 823 Mich. 403—S. S. Kresge 
Co. V. Couzens, 287 N.W. 427, 200 
Mich. 185, 124 AL.R. 543—People 
V. Victor. 288 N.W. 666. 287 Mich. 

, 606, 124 AL.R. 816. 

Minn.—Kiges-V, City of St. Paul, 62 
N.W.2d 368, 240 Minn. 522—State 
ex rel. City of Minneapolis v. 
Minneapolis St- Ry. Co., 56 N.W. 2d 
564, 238 Minn. 218. 

Mo.—^Bellerlve Inv. Co. v. Kansas 
City, 13 S.W.2d 628. 821 Mo. 969. 
Neb.—Thorin v. BUrke,' 18 N.W.2d 
: .664, 146 Neb. 94—^Jay Bums Bak¬ 
ing Co. V. McKelvie, 189 N.W. 388, 

{ 108 Neb. 674, 26 AL.R. 24, error 
! dismissed 43 S.Ct: 859, 261 U.S. 625, 

1 67 L.Ed. 833, reversed on other 
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grounds 44 S.Ct 412, 264 U.S. 504. 
68 L.Bd. 813, 82 AL.R. 661. 

N.M.—State ex rel. Hughes v. Cleve¬ 
land, 141 P.2d 192. 47 N.M. 230. 
N.Y.—^Rueffer v. Department of Agri¬ 
culture and Markets of New York, 
17 N.B.2d 407, 279 N.Y. 16—Stubbe 
V. Adamson, 116 N.B, 372, 220 N.Y. 
459. 

Defiance Milk Products Co. v. 
Du Mond, 18,3 N.Y.S.2d 216, 205 
Misa 813, affirmed 186 N.Y.S.2d 
619, 285 App.Div. 837—^Kuenzli v. 
Stone, 182 N.Y.S. 680, 112 Misc. 
125. 

N.D.—State ex reL City of Minot v. 

Gronna 69 N.W.2d 614. 

Ohio.—City of Cleveland Heights v. 

Simon, 13 Ohio Supp. 1. 

OkL—Coxpias Jtuis Seonndnni, cited 
in Jack Lincoln Shops v. State Dry 
Cleaners* Board, 136 P.2d 832, 385, 
192 OkL 251, appeal dismissed 68 
S.Ct. 1448. 820 U.S. 208, 87 L.Bd. 
1847—Skinner v. State ex rel. Wil¬ 
liamson, 115 P.2d 123, 189 Okl. 235, 
reversed on other grounds Skinner 
V. State of Oklahoma ex reL Wil¬ 
liamson, 62 S.Ct. 1110, 816 U.S. 
585, 86 L.Ed. 1655, conformed to 
155 P.2d 715, 195 OkL 106. 

Jaffee v. State, 134 P.2d 1027, 76 
OkLCr. 95 — Wood v. State, 184 P. 
2d 1021, 76 Okl.Cr. 89—Shaw v. 
State, 184 P.2d 999, 76 OkLCr. 271, 
rehearing denied 138 P.2d 186, 76 
OkllCr: 271. 

Or.—^Anthony v. Veatch, 220 P.2d 493, 
189 Or. 462, rehearing dexded 221 
P.2d 575, 189 Or. 462, appeal dis¬ 
missed 71 S.Ct. 499, 840 U.S. 928, 
95 L.Ed. 667-^avage v. Martin, 
91 P.2d 273, 161 Or. 660—State ex 
reL Van Winkle v. Farmers Union 
. Co-op. Creamery of Sheridan, 84 
P.2d 471, 160 Or. 205—Semler v. 
Oregon State Board of Dental Ex¬ 
aminers, 84 P.2d 311,* 148 Or. 50, 
affirmed 55 S.Ct. 570, 294 U.S. 608, 

79 L.Ed. 1086, followed in Donohue 
V. Rosenthal, 34 'P.2d 816, 147 Or. 
408—^U. S. Automobile Service Club 

V. Van Winkle, 274 P, 808, 128 Or. 
274. 

Pa—Dufour v. Maize, 66 A2d 675, 
358 Pa 809, 1 AL.R^2d 563—Slmco 
Sales Service oiT Pennsylvania v. 
Brackin, 26 A2d 828, 344 Pa 628. 

Pennsylvania R. Co. v. Driscoll, 
.Oom.PL, 47 Dauph.Co. 108. 

S.C.—State ex reL. Daniel v. John P. 
Nutt Co., 186 S.B. 25, 180 S.C. 19. 
certiorari denied Jno. P. Nutt Co. 
v. State of South Carolina ex reL 
Daniel. 66 S.Ct.. 668, 297 U.S. 724, 

80 L.Bd. 1007. 

S.D.-HN'orwood v« IPanenteau, 63 N.W. 
2d 807. 

Tex.—JSTfst Texas Prudential Ins. 
Co. V. Smallwood, Clv.*App., 242 S. 

W. 498—Sid Westheimer Co. v. 
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justify interference by the courts, excessive and 
oppressive abuse of power must be shown.®^ The 
law must be upheld if different minds might differ 
as to the reasonableness thereof.^^-S Any presump¬ 
tions or burdens which may exist are satisfied when 


CONSTITUTIONAL LAW § 198 

the facts are laid bare to the court and the situation 
is found to be wanting, in those conditions and cir¬ 
cumstances on which alone the power of the legis¬ 
lature in its exercise of the police power must 
depend.^^-^0 


Finer, Clr.App., 240 S.W. 985, af¬ 
firmed, Com.App., 263 S.W. 678. 
Utah.—Backman v. Bateman, 263 P. 

2d 561, 1 Utah 2d 158. 

Va—^Mumpower v. Houslngr Author¬ 
ity of City of Bristol, 11 S.m2d 
782, 176 Va 426. 

WaslL—Oamphell v. State, 122 P.2d 
468, 12 Wash.2d 469—^Elkins v. 
Schaaf, 102 P.2d 230, 4 Wash.2d 
12-^hea v. Olson, 53 P.2d 616, 

185 Wash. 143, 111 A.Lr.R. 998, 
opinion adhered to 69 P.2d 1183, 

186 Wash. 700, 111 A.L.II. 1011— 
City of Tacoma v. Fox, 290 P. 1010, 
168 Wash. 326. 

12 C.J. p 791 note 19 [f], p 892 note 
86 [a], p 984 note 48. 

Presumption in favor of constitu¬ 
tionality srenerally see supra 5 99. 
Statute liberally construed to uphold 
legislative intent with respect to 
police regulations see supra § 98. 

Bebuttahle presimiptioii. of fact 
Presumption that statutes enacted 
under the police power are constitu¬ 
tional is one of fact and rebuttable. 
N.T.—Defiance Milk Products Co. v. 
Du Mond, 136 N.T.S.2d 619, 286 
App.Div. 837. 

Ooiurfeitatloiial provlsioiis oonstmed, 
If possible^ so as not to Interfeore 
Ky.—^Bowman v. Frost, 158 S,W.2d 
945, 289 Ky. 826. 

Ohallengev has burden of proof 
<1) Person challenging the validity 
of a poUce regulation has the burden 
of clearly showing wherein it vio¬ 
lates the constitution. 

U.S.—Aerated Products Co. of Phil¬ 
adelphia, Pa., V. Department of 
Health of State of N. J., D.C,N.J., 
69 F.Supp. 652, affirmed, C.CA., 159 
F.2d 851. 

Del.—State v. Tull, 3 A.2d 17. 1 
Terry 179. 

IlL—^LaSalle Nat. Bank of Chicago 
V. City of Chicago, 125 N.B.2d 
609, 5 I11.2d 344—Thillens v. Hodge, 
116.N.E.2d 886, 2 IU.2d 45—Union 
Cemetery Ass*n of City of Lincoln 
V. Cooper, 110 N.m2d 239, 414 Ill. 
23—^Wesemann v. Village of La 
Grange Park, 94 N.B.2d 904, 407 
Ill. 81—Zelney v. Murphy, 56 N.B. 
2d 754, 387 Ill. 492--Fenske Bros. 
V. -Upholsterers* International Un¬ 
ion of North America, Local No. 18, 
193 N.B. 112, 368 Ill. 239. 97 A.L. 
R. 1318, certiorari denied 56 S.Ct. 
646, 296 U.S. 734. 79 UEdl 1682. 
Iowa—Sperrjr & Hutchinson Co. v. 

Hoegh, 66 N.W.2d 410. 

Iia.—State* V, Seda, 88 So.2d 666. 212 
La. 868. 


Mo.—^Bellerive Inv. Co. v. Kansas 
City, 13 S.W.2d 628, 321 Mo. 969. 
N.M.—State ex rel. New Mexico Dry 
Cleaning Board v. Cauthen, 162 P. 
2d 255, 48 N.M. 436. 

N.D.—Corpus Juris Seoundnm dted 
in Northern Pac. Ry. Co. v. Warn¬ 
er, 46 N.W.2d 196, 201. 77 N.D. 721. 
Or.—Semler v. Oregon State Board 
of Dental Examiners, 34 P.2d 311, 
148 Or. 50, affirmed 66 S.Ct 670, 294 
U.S. 608, 79 L.Ed. 1086, followed in 
Donohue v. Rosenthal. 84 P.2d 316, 
147 Or. 408. 

Pa—^Philadelphia School of Beauty 
Culture V. Haas. 78 PaDist & Co. 
97, 60 Dauph.Co. 323. 

Tenn.—^Darnell v. Shapard, 3 S.W.2d 
661, 166 Tenn. 644. 

(2) The burden is not a light one, 
since a strong presumption supports 
its validity. 

N.M.—State ex ret New Mexico Dry 
Cleaning Board v. Cauthen, 152 P. 
2d 256, 48 N.M. 436. 

Illegal acts 

It is not presumed that the legis- 
latxxre in enacting a police regula¬ 
tion contemplated acts in further¬ 
ance of Illegal ax:ta 
Ill.—^Fenske Bros. v. Upholsterers* 
International Union of North 
Amerioa, Local No. 18, 193 N.E. 
112, 368 Ill. 239, 97 A.L.R. 1318, 
ceitiorari denied 65 S.Ct. 646, 295 

U. S. 734, 79 L.Ed. 1682. 

TTnoonstitutiosality must be clears 
ly shown, in order to invalidate an 
exercise of the police power. 

Ala-—^Henry v. State ex reL Arm¬ 
strong, 117 So. 633, 218 Ala. 78— 
Henry v. State ex rel. Hartsfield, 
117 So. 626, 218 Ala. 71. 

. State V. Campbell, 107 So. 788, 
21 Ala-App. 303. 

Cal.—^Bernstein v. Bush, 177 P.2d 
913, 29 Cal.2d 778—^In re Porter¬ 
field, 168 P.2d 706, 28 CaL2d 91, 167 

AL. R 676—Natural Milk Produc¬ 
ers Ass*n V. City and Coimty of San 
Francisco, 124 P.2d 26, 20 Cal.2d 
101, vacated on other grounds 63 
S.Ct 369, 317 U.S. 423, 87 L.Ed. 
376, rehearing denied 63 S.Ct 628, 
318 U.S. 798, 87 L.Bd. 1162. 

Avoset Inc., v. Brock, App., 178 
P.2d 56, rehearing denied 179 P.2d 
4. 

* Ex parte Ruppe, 262 P. 746, 80 
Cal.App. 629. 

Colo.—^Eachus V. People, 238 P.2}i 
886 , 124 Colo. 464, appeal dismissed 
72 act 562, 342 U.S. 938, 96 L.Ed.* 
698. 

Kan.—State ex rel. Mitchell v. Sage 
Stores Co., 141 P.2d 666, 167 Kan. 
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404, rehearing denied 143 P.2d 652, 
167 Kan. 622, affirmed 66 S.Ct 9, 
323 U.S. 32, 89 L.Bd. 26. 

Ky.—Whitaker v. Green River Coal 
Co., 122 S.W.2d 1012, 276 Ky. 43, 
119 A.L.R 1466. 

Mo.—^Poole & Creber Market Co. v. 
Breshears, 126 S.W.2d 23, 343 Mo. 
1133. 

Ohio.—State ex rel. De Torio v. In¬ 
dustrial Commission of Ohio, 20 N. 
B.2d 248, 136 Ohio St 214. 

Pa.—^Hertz Drlvurself Stations v. 
Siggins, Com.Pl., 58 Dauph.Co. 291, 
reversed on other grounds 68 A.2d 
464, 359 Pa. 26, 7 A.L.R.2d 438. 

E&foxoeability 

Under statute regulating trans¬ 
portation and disposal of carcasses 
of large animals and requiring that 
vehicles and feet of draught animals 
used in transporting carcasses to li- 
ce^ed disposal plants of the state 
shall be thoroughly cleansed and 
disinfected after each delivery, it was 
to be presumed that state had ample 
facilities for enforcement of the re¬ 
quirements. 

Ind.—Clason v. State, 17 N.E. 2d 92, 
214 Ind. 630, 121 AL.R. 726, affirm¬ 
ed Clason V. State of Indiana, 69 
S.Ct 609, 306 U.S. 439, 83 L.Ed. 
858. 

94. Ala—Hale v. State, 116 So. 369. 

217 Ala 403, 58 A.L.R. 1333. 

Ill.—^People ex rel. Heydenreich v. 
Lyons, 30 N.B.2d 46, 374 lU. 657, 
182 AL.R. 511. 

Jones V. City of Chicago, 108 N. 
E.2d 802, 348 IlLApp. 310. 

No ratibsial gTOund for enactaant 
Legislative conclusion that statute 
is reasonable will be disturbed by 
contrary Judicial conclusions only 
when legislation Is so manifestly Un¬ 
necessary for promotion or preserva¬ 
tion of public welfare that tribunal 
charged with duty of adjudicating 
matter may fittingly declare that no 
rational grround for enactment exists. 
Cal.—Southern Pao. Co. v. Railroad 
Commission of Cal., 87 P.2d 1055, 
13 CaL2d 89. 

94.5 CaL—Justesen’s Food Stores v. 
City of Tulare, 111 P.2d 424, 43 
Cal.App.2d 616. 

Ballarini, in Behalf of Lodge 
1327, Intern. Ass*n of Machinists, 
]^oductlon &. Aeronautical Work¬ 
ers V. Schlage Lock Co., 226 P.2d 
771, 100 Cal.App.2d Supp. 869. . 

94.10 N.C.—State v. Harris, 6 S.B. 
2d 854, 216 N.a 746, 128 A.L.-R. 
658. 
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General welfare. Whether in any given case the 
general welfare calls for particular legislation is a 
question primarily for the legislature;®5 and the 
courts will not ordinarily interfere therewith,®® un¬ 
less, after every allowance is made, the legislature 
has been found to have exceeded its powers or no 
sufficient basis for such exercise can be found.®^ 
The legislature is also vested with a large discre¬ 
tion in respect of the means necessary to promote 
the general welfare.®® 


16 C.J.S. 

Prevention of fraud. In determining the constitu¬ 
tionality of a statute bearing on its face clear in¬ 
dication that it was designed to prevent fraud, the 
court may not give weight to the fact that fraud was 
neither charged nor proved.®®*® 

Public health. In the case of a statute purport¬ 
ing to have been enacted in the interest of the pub¬ 
lic health, all questions of the need and effect of 
the act are for the legislature,®® and so are all 


95. tJ.S.—^Berman v. Parker, D.C., 75 
act. 98. 348 U.S. 26, 99 L.Ed. - 

Greenwood County v. Duke Pow¬ 
er Co.. C.aA.aC., 81 P.2d 986, re¬ 
versed on other grounds 57 S.Ct. 
202, 299 U.S. 259, 81 L.Ed. 178. 

Missouri Utilities Co. v. City of 
California, Mo., D,C.Mo., 8 P.Supp. 
464, appeal dismissed, C.C.A., 79 P. 
2d 1008—^U. a Building & Loan 
Ass’n V. McClelland, D.C.Colo., 6 F. 
Supp. 299. 

Ala.—^In re Opinion of the Justices, 
22 So.2d 521, 247 Ala. 66—Alabama 
State Federation of Labor v. Mc- 
Adory, 18 So.2d 810, 246 Ala. 1, cer¬ 
tiorari dismissed 65 S.Ct. 1384, 325 
U.S. 450, 89 L.Bd. 1726—^Pickett v. 
Matthews, 192 So. 261, 238 Ala. 542. 

Conn.—State v. Bassett, 123 A 842, 
100 Conn. 430, 37 AL.R. 131. 

311.—^People ex rel. Moshier v. City 
of Springfield, 19 K.B.2d 598, 370 
111 541. 

Kan.—^Decker v. City of Wichita, 202 
P. 89, 109 Kan. 796. 

X^a.—State v. Malory, 123 So. 310, 168 
Ija. 742—State v. Cullom, 70 So. 
338, 138 La. 395. 

Miss.—^Albritton v. City of Winona. 
178 So. 799, 181 Miss. 75, appeal 
dismissed Allbritton v. City of Wi¬ 
nona, Mississippi, 58 S.Ct. 766, 303 
U.S. 627, 82 L.Bd. 1088. 

Mo.—State ex reL Conway v. Nolte, 
218 S.W. 862. 

Mont.—State v. Safeway Stores, 76 
P.2d 81. 106 Mont. 182. 

K.T.—Vanderbilt v. Hegeman, 284 N. 
Y.S. 686, 157 Mlsc. 908—Groetzing- 
er V. Forest Hills Terrace Corpo¬ 
ration, 205 H.Y.S. 126, 123 Mlsc. 
274. 

People V, Gems, 69 lsr.T.S.2d 283.' 

Ohio.—^BlCLckman v. Board of Liquor 
Control of. State, 113 N.B.2d 893, 
95 Ohio App. 177, appeal dismissed 
109 K.E.2d 475, 158 Ohio St. 368. 

Kraus v. City of Cleveland, Com- 
PL, 116 N.E.2d 779, affirmed, App., 
121 N.E.2d 31L 

Okl.—One Chicago Coin's Play Boy 
Marble Board. No. 19771 v. State 
ex rel. Adams, 212 P.2d 129, 202 
OkL 246. 

Pa.—Commonwealth v. Humphrey, 
136 A 213, 288 Pa. 280, 

8 .C.—State ex reL Zimmerman v. 
Gibbes, 172 S.B. 180, 171 S.C. 209. 


Va.—Bryce v. Gillespie, 168 S.E. 653, 
160 Va. 137. 

Wis.—^Rockwood Volunteer Fire 

Dept. V. Town of Kossuth, 50 N. 
W.2d 913, 260 Wis. 331—^Bx parte 
Kreutzer, 204 N.W. 696, 187 Wis. 
463. 

Agreetmeaits contrary to general weL 
fare 

Under a constitutional provision 
requiring the legislature to enact 
laws to prevent agreements against 
the public welfare, it is primarily 
for the legislature to determine 
what agreements are against public 
welfare. 

S.C.—^Henderson v. McMaster, 88 S. 

B. 645, 104 S.C. 268. 

Probdems consldeired 

Legislature, in exercise of police 
power, may consider problems aris¬ 
ing from use of new Inventions and 
endeavor to adjust rights and har¬ 
monize conflicting interests by stat¬ 
utes for public welfare. 

Ill.—People V. Linde, 178 N.B. 361, 
341 IlL 269, 72 AL.R. 997. 

96. U.S.—^Berman v. Parker, D.C., 
75 S.Ct. 98, 348 U.S. 26, 99 LJBd. 

ni. —Chicago, B. & Q. R. Co. v. Illi¬ 
nois Commerce Commission ex rel. 
Brotherhood of Railroad Train¬ 
men, 4 N.B.2d 96, 864 IlL 213. 

N.J.—^Hourigau v. North Bergen Tp., 
172 A 193, 786, 113 N.XLaw 143. 
N.Y.—^People on Complaint of Spen¬ 
cer V. Capitol Fuels of Queens, 11 
N.Y.S.2d 26, 170 Mlsc. 769. 

97. U.S.—^Borden's Farm Products 
Co.. V. Ten Eyck, D.C.N.Y., 11 F. 
Supp. 699, affirmed 55 S.Ct. 453, 297 
U.S. 251, 80 L.Ed. €69—^Missouri 
Utilities Co. v. City of California, 
Mo., D.C.MO., 8 F.Supp. 454, appeal 
dismissed, C.CA., 79 F.2d 1003. 

Cal.—^Los Angeles County v. Dodge, 
197 P. 403, 61 CaLApp. 492. . 
nL—People ex rel. Moshier v. City 
of Springfield, 19 N.E.2d 598, 870 
IlL 641. 

La.—State v. Cullom, 70 So. 388, 188 
La. 395. 

Mass.—General Outdoor Advertising 
Co. V. Department of Public Works, 
193 N.R 799, 289 Mass. 149, ap¬ 
peal dismissed General Outdoor 
Advertising Co. v. Callahan, 56 S. 
Ct. 495, 297 U.S. 725, 80 L.Ed. 
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1008, General Outdoor Advertising 
Co. V. Hoar, 66 S.Ct. 495, 297 U.S. 

725, 80 L.Ed. 1008, and Brink v. 
Callahan, 66 S.Ct. 496, 297 U.S. 

726, 80 L.Ed. 1008. 

Ohio.—^Kraus v. City of Cleveland, 
Com.PL, 116 N.E.2d 779, affirmed, 
App., 121 N.E.2d 311. 

Okl.—C. C. Julian -Oil Royalties Co. 
V. Oklahoma City, 29 P.2d 962, 197 
Okl. 384. 

S.C.—State ex rel. Zimmerman v. 

Gibbes, 172 S.B. 130, 171 S.C 209. 
Belatioa to pubUo welfare 
Whether legislation under police 
power bears substantial relation to 
public welfare is a Justiciable ques¬ 
tion. 

Ohio.—State v. Board of Com'rs of 
Allen County, 177 N.B. 271, 124 
Ohio St. 174, appeal dismissed 
Board of Com'rs of Allen County, 
Ohio V. State of Ohio ex rel. Bow¬ 
man, 52 S.Ct. 494, 286 U.S. 526, 76 
L.Ed. 1269. 

98- Cal.—Justesen's Pood Stores v. 
City of Tulare, 111 P.2d 424, 43 
Cal.App.2d 616. 

nL—Cremer v. Peoria Housing Au¬ 
thority, 78 N.E.2d 276, 399 Ill. 579 
-—People ex reL Heydenreich v. 
Lyons, 30 N.E.2d 46, 874 IlL 557, 
132 AL.R. 611—Littell v. City of 
Peoria, 29 N.E.2d 533, 374 Ill. 344. 
Pa.—Commonwealth v. Wormser, 103 
A 500, 260 Pa. 44. 

98 5 N.Y.—^People v, Arlen Service 
Stations, 81 N.E.2d 184, 284 N.Y. 
340, followed in People v. Blue- 
stein, 81 N.E.2d 924, 284 N.Y. 800. 

99. U.S.—^Pacific Gas & Electric Co. 
V. Sacramento Municipal Utility 
Dist., C.C.ACaL, 92 P.2d 866, cer¬ 
tiorari denied 63 S.Ct 610, 808 U. 
S. 640, 82 L.Ed. 1100. 

Llsichln V. Andrews, P.C.N.Y., 23 
F.Supp. 657. 

Hebe Co. v. Calvert D.C.Ohlo, 
246 P. 7iL . 

CaL—Graham ,v. Justice's Court of 
Colusa Judicial Tp., 67 P.2d 127, 20 
Cal.App.2d 828.- 

Fla—^Varholy v. Sweat 16 So.2d 267, 
163 Fla. 671—Setzer v. Mayo, 9 So. 
. 2d 280, 150 Fla 784. 
ni.—People V. Witte, 146 NJB. 178. 
816 Ill. 282, 87 AL.R; 672—People 
V. Robertson, 134 N.K 815, 802 
HL 422, 22 AL.R. 835. 
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questions relating to the determination of matters 
of fact;^ and the act will be declared void only 
where it has no real relation to the public health 
or is unquestionably a plain violation of constitu¬ 
tional rights.2 

Public safety. The means to be employed to pro¬ 
mote the public safety rest primarily in the judg¬ 
ment of the legislative branch of the government,^ 
and as long as the means have a substantial rela- 
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tion to the purpose to be accomplished, and there is 
no arbitrary interference with private rights, the 
courts cannot interfere with the exercise of the 
power by enjoining regulations made in the inter¬ 
est of public safety which the legislature has duly 
enacted.^ 

Public utility or service rates. The fixing of rail¬ 
road and other public utility rates is a legislative 
function,5 whether exercised by the legislature 


meL—l>epartment of Financial In¬ 
stitutions V. Holt, 108 N.E.2d 629, 
231 Ind. 298. 

La.—City of New Orleans v. Toca, 
76 So. 238, 141 La. 661, L.RJL 
1917B 761, Ann.Cas.l918B 1032. 

Mo.— Poole & Creber Market Co. v. 
Bresbears, 126 S.wr.2d 23, 343 Mo. 
1183 —State ex rel. Knese v. Kin¬ 
sey, 282 S.W. 437, 814 Mo. 80. 

Mont— State v. Gateway Mortuaries, 
287 P. 156, 68 A.L.R. 1612. 87 Mont 
226. 

N.H.—State v. Drew, 192 A. 629— 
Diepenbrock v. State Board of 
Health, 136 A. 531, 82 N.H. 461. 

N.C.—Shelby v. Cleveland Mill, etc., 
Co., 71 S.B. 218, 166 N.C. 196, 86 
L.R.A.N.S., 488. 

Ohio.—Kraus v. City of Cleveland, 
Com.Pl., 116 N.B.2d 779, aflBlrmed, 
App., 121 N.B.2d 311. 

Pa.—Carolene Products Co. v. Har¬ 
ter, 197 A. 627, 829 Pa. 49. 

II.L—Ford V. Waldorf System, 188 
A 633. 

Wash.—State v, Superior Court for 
B[lng County, 174 P. 979, 103 Wash. 
701—State v. Superior Court for 
King County, 174 P. 973, 103 Wash. 
409. 

wr.Va.—Vest v. Cobb, 76 S.B.2d 885. 

ICeaas of enforoement Immaterial 
Means of carrying out purpose of 

health laws is immaterial. 

Iowa.—^Lausen v. Board of Sup’rs of 
Harrison County, 214 N.W. 682, 204 
Iowa 30. 

L Colo.—^In re Interrogatories of 
the Governor on Chap. 118, Sess. 
Laws 1936, 52 P.2d 663, 97 Colo. 
687. 

Fla.—Setzer v. Mayo, 9 So.2d 280, 
150 Pl€L 734. 

3Cy.—^Pure Milk Producers & Dis¬ 
tributors Ass’ns V. Morton, 126 S. 
W.2d 216, 276 Ky. 786. 

N.Y.—Hill Packing Co. v. City of 
New York, 49 N.Y.S.2d 773, 181 
Misc. 742. 

Pa.—Commonwealth v. Dietz, 132 A. 
672, 285 Pa. 611, followed in Com¬ 
monwealth y, Artz, 182 A. 676, 285 
Pa. 621—^Noian v. Jones, 106 A 
235, 263 Pa. 124. 

Va.—^Reynolds v. Milk Commission 
of Virginia, 179 S.B. .607, 168 Va. 
267. . 

12 C.J. p 898 note 97. 


Fartioular dnesidoxis for legislature 

(1) Whether handling and disposi¬ 
tion of kitchen refuse from cooking 
food is a menace to health. 

Ind.—City of Indianapolis v. Ryan, 
7 N.E.2d 974, 212 Ind. 44. 

(2) Whether use of saccharin 
would be menace to or injurious to 
health, or whether it might be used 
as substitute for sugar. 

Ohio.—^Longbrake v. State, 146 N.E. 
417, 112 Ohio St 13, 41 AL.R 925. 

(3) What are contagious and in¬ 
fectious diseases. 

Okl.—parte Fowler, 184 P.2d 814, 
86 Okl.Cr. 64. 

Ijeglslative deblaratioii accorded 
gfreat weight 

Legislative declaration that stat¬ 
ute was Intended to correct a sacri¬ 
fice of sanitary safeguards resulting 
from' price wars will be accorded 
great weight by court 
N.M.—^Arnold v. Board of Barber 
Examiners, 109 P,2d 779, 46 N.M. 
57. 

2. Fla.—Varholy v. Sweat 16 So.2d 
267, 163 Fla. 671. 

Ill.—Vallat V. Radium Dial Co., 196 
N.E. 486, 360 Dl. 407, 99 AL.R. 
607. 

Ohio.—State ox reL Wuebker v. 
Bockrath, 87 N.E.2d 462, 162 Ohio 
St 77. 

Kraus v. City of Cleveland, Com. 
PL, 116 N.B.2d 779, affirmed, App., 
121 N.B.2d 311. 

Pa.—Commonwealth v. Dietz, 132 A 
672, 286 Pa. 611, followed in Com¬ 
monwealth V. Artz, 132 A 676, 286 
Pa. 621. 

Commonwealth v. Leswing, 5 A 
2d 809, 136 Pa.Super. 485. 

Tex.—^Lombardo v. City of Dallas, 78 
S.W,2d 475, 124 Tex. 1. 

Wash,—Simny Brook Farms v. Om- 
dahl, 269 P.2d 883, 42 Wash.2d 788. 
Wls.—Thielen v. Metropolitan Sew¬ 
erage Commission, 189 N.W. 484, 
178 Wia 34. 

12 O.J. p 898 note 98. 

Sale of harmless food 

Prohibition of manufacture and 
sale of harmless and nutritious food 
product cannot be Justified under po¬ 
lice power unless reasonably neces¬ 
sary to protect public health because 
of impracticability of separating it 
from similar products on market dan¬ 
gerous to ’health. .Possibility of 
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fraud in sale of such products is in¬ 
sufficient to Justify statute prohibit¬ 
ing its sale. 

Mich.—Carolene Products Co. v. 
Thomson, 267 N.W. 608, 276 Mich. 
172. 

3. Colo.—^In re Interrogatories of 
the Governor on Chapter 118, Sess. 
Laws 1936, 62 P.2d 663, 97 Colo. 
687. 

Mont—State v. Gateway Mortuaries, 
287 P. 166, 68 AL.R. 1512, 87 Mont 
225. 

Wash.—State v. Pape, 174 P. 468, 103 
Wash. 819. 

12 C.J. p 893 note 99. 

4. XJ.S.—^Missouri, etc., R. Co. v. 
Omaha, Neb., 86 S.Ct 82, 236 D.S. 
121, 69 L.Ed. 157. 

6, XJ.S.—U. S. V. Jones, CtCL, 69 

S.Ct 787, 836 U.S. 641, 98 L.Bd. 
938, rehearing denied 69 S.Ct 1160, 
337 U.S. 920, 98 L.Ed. 1729, and 69 
S.Ct 1161, 837 U.S. 920, 93 LJBJd. 
1729—St Joseph Stock Yards Co. 
V. U. S., Mo., 66 S.Ct 720, 298 U.S, 
38, 80 L.Ed. 1033—Los Angeles 
Gas & Electric Corporation v. Rail¬ 
road Commission of California, 
Cal., 63 S.Ct 637, 289 U.S. 287, 77 
L.Ed. 1180—Ternilnal R. Ass*n of 
St Louis V. U. S., Mo., 46 B.Ct 5 , 
266 U.S. 17, 69 L.Ed. 150. 

Thompson v. Baltimore & O. R. 
Co., C.A.MO., 180 F.2d 416—Mis¬ 
sissippi Power & Light Co. v. Mem¬ 
phis Natural Gas Co., C.C.AMiss., 
162 F.2d 388, certiorari denied 68 
S.Ct 82, 332 U.S. 770, 92 L.Ed. 365 
—Gonnett v. City of Jerseyvllle, 

C. C.AI11., 126 F.2d 121—New York 
Title & Mortgage Co. v. Tarver, 

D. C.Tex., 61 P.2d 684, affirmed 62 

S.Ct 313, 286 U.S. 624, 76 L.Bd. 
922—^Fort Worth Gas Co. v. City 
of Fort Worth, D.C.Tex., 85 F.2d 
743—Oklahoma-Arkansas Tele¬ 

phone Co. V. Southwestern Bell 
Telephone Co., D.C.Ark,. 83 P.2d 
770, affirmed, C.C.A, 46 F.2d 996, 76 
AL.R. 944, certiorari denied 61 S. 
Ct 346, 283 U.S. 822, 75 L.Ed. 1437 
—Greencastle Water Works Co. v. 
Public Service Commission of In¬ 
diana, D.C.Ind., 31 F.2d 600—Col¬ 
umbus Gas & Fuel Co. v. City of 
Columbus, D.aOhio, 17 F.2d 630, 
appeal dismissed, C.C.A, 55 F.2d 
66 —^New York Telephone Co. ,v. 
Prendergast. D,C.N.T., 11 F.2d 162 
—^Brooklyn Union Gas Co. v. Pren- 
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der^ast, D.CN.T., 7 F.2d 628, modi¬ 
fied on other grrounds Ottingrer v. 
Brooklyn Union Gas Co., 47 S.Ct. 
199, 272 U.S. 579, 71 L..Bd. 421— 
Northwestern Bell Telephone Co. v. 
Spillman, D.C.Neb., 6 F.2d 663— 
Southern Bell Telephone & Tele- 
grraph Co. v. Railroad Commission 
of South Carolina, D.C.S.C., 5 F.2d 
77 . 

Arkansas^Liouislana Gas Co. v. 
City of Texarkana, D.C.Ark., 17 
F.Supp. 447, affirmed, C.C.A., 96 
F.2d 179, certiorari denied 69 S.Ct. 
66, 305 U.S. 606, 83 UEd. 386— 
Southwestern Bell Telephone Co. 
V. City of San Antonio, I>.C.Tex„ 
2 F.Supp. 611, reheard 4 F.Supp. 
570, set aside, C.C~A., 76 F.2d 880, 
certiorari denied City of San An¬ 
tonio V- Southwestern Bell Tele¬ 
phone Co., 65 S.Ct. 835, 295 U.S. 
754, 79 L.Ed. 1698. 

Joplin Gas Co. v. Public Service 
Commission of Missouri, D.C.Mo., 
296 F. 271—City of Minneapolis v. 
Rand, C-CLAMinn., 285 F. 818— 
City of l>es Moines v. Des Moines 
Gas Co., C.C.A.Iowa, 264 F. 506. 
Ala.—Mitchell v. City of Mobile, 13 
So.2d 664, 244 Ala. 442—City of 
Birmingrham v. Southern Bell Tele¬ 
phone & Telegraph Co., 176 So. 801, 
234 Ala. 626, followed in State v. 
Southern Bell Telephone & Tele¬ 
graph Co., 176 So. 308, 234 Ala. 545. 
D.C—Washington Gas Ligrht Co. v. 
Byrnes, 137 P.2d 547, 78 U.S.App. 
D.C. 107, affirmed 64 S.Ct. 731, 321 

U. S. 489, 88 l4.Ed. 883. 

Fla.—Cooper v. Tampa Elec. Co., 17 
So.2d 785, 154 Fla. 410—Miami 
Bridge Co. v. Miami Beach Ry. Co., 
12 So.2d 438, 162 Fla. 458. 

Ga.—Southern Bell Tel. & Tel. Co. 

V. Georgia Public Service Commis¬ 
sion, 49 S.E.2d 38, 203 Ga. 832. 

Idaho.-^Petltion of Mountain States 
TeL & TeL Co., 284 P.2d 681. 

Ill.—^Fleming v. Illinois Commerce 
Commission, 57 N.E.2d 884, 888 HL 
138, appeal dismissed 65 S.Ct. 686, 
324 U.S. 828, 89 LuEd. 1393, Illinois 
Commerce Commission v. Chicago, 
B. & Q. R. Co., 65 S.Ct. 687, 324 
U.S. 824, 89 LuEd. 1393, Illinois 
Commerce Commission v. Sandrett, 
65 S.Ct. 687, 324 U.S. 824, 89 Ii.Ed. 
1393, and Illinois Commerce Com¬ 
mission V. Sprague, 65 S.Ct. 687, 
324 U.S. 824, 89 UEd, 1898—IIU- 
nols Cent. R. Co. v. Illinois Com¬ 
merce Commission, 66 N.E.2d 432, 
287 m. 266, appeal dismissed 65 
H.Ct 686, 324 U.S. 823, 89 LJSd. 
1292—^Indiana Harbor Belt R. Co. 
y. Illinois Commerce Commission, 
172 N.B. 708, 840 IlL 804—MiUs v. 
-People’s Gaslight & Coke Co., 158 
NJB. 814, 827 IlL 608—Davis v. 
Keystone Steel & Wire Co., 148 N. 
XL 47, 317 m.. 278—Alton & S. R. 
Oo. ..y. Illinois Commerce Commis- 
idon, 147-N.B. 417, 816 IlL 626— 
City of Eldwardsvllle Y. Illinois Bell 


Telephone Co., 142 N.B, 197, 310 
Ill. 618—State Public UtUittes 
Commission v. Springfield Gas & 
Electric Co., 126 N.B. 891, 291 HI 
209. 

Ind.—State ex rel. Evansville City 
Coach Lines v. Rawlings. 99 N.E. 
2d 597, 229 Ind. 552—Indianapolis 
Water Co. v. Moynahan Properties 
Co., 198 N.B. 312, 209 Ind. 463— 
Cleveland, C., C. & St. L. Ry. Co. v. 
Summitville Drain Tile Co., 161 
N.B. 366, 85 Ind.App. 49. 

Iowa.—^Knotts v. Nollen, 218 N.W. 
563, 206 Iowa 261. 

Kan.—Holton Creamery Co. v. Brown, 
44 P.2d 262, 141 Kan. 830—-ffltna 
Ins. Co. V. Travis, 286 P. 622, 130 
. Kan. 2, certiorari denied Aetna 
Ins. Co. V. Baker, 48 S.C*. 321. 276 

U. S. 628. 72 LuEd. 740—City of 
Hutchinson v. Hutchinson Gas Co., 
264 P. 68. 126 Kan. 346. 67 A.L.R. 
187. 

La.—Southern Bell TeL & Tel. Co. 

V. Louisiana Public Service 
Commission, 174 So. 180, 187 La. 
137—^McNeely v. Town of Vidalla, 
102 So. 422, 157 La. 338. 

Mass.—American Employers* Ins. Co. 
V. Commissioner of Insurance, 10 
N.B.2d 76, 298 Mass. 161. 

Mich.—In re Manufacturer's Freight 
Forwarding Co., 292 N.W. 678, 294 
Mich. 67—City of Detroit v. Public 
Utilities Commission, 286 N.W. 368, 
288 Mich. 267. 

Minn.—Western States Utilities Co, 
V. City of Waseca, 65 N.W. 2d 266— 
State V. Northern Pac. Ry. Co., 89 
N.W.2d 762, 229 Minn. 312—Appli¬ 
cation of Minneapolis St. Ry. Co., 
37 N.W.2d 533, 228 Minn. 436— 
State V. Tri-State Telephone & 
Telegraph Co., 284 N.W, 294, 204 
Minn. 516. 

Mo.—State ex rel. Waterworth v. 

Harty, 213 S.W. 443, 278 Mo. 685. 
Mont.—^Billings Utility Co. v. Public 
Service Commission of Montana, 
203 P. 866, 62 Mont. 21. 

N.J,—Atlantic City Sewerage- Co. v. 
Board of Public Utility Commis¬ 
sioners, 26 A,2d 71, 128 N.J.Law 
359, affirmed 29 A.2d 850, 129 N.J. 
Law 401. 

Town of Keariiy v. New York & 
New Jersey Water Co., 147 A. 866, 
106 N.J.Bq. 368. 

N.T.—^Northwestern Nat. Ins. Co. v. 
Pink, 43 N.E.2d 442, 288 N.Y. 359. j 
New York Telephone Co. v. Pub¬ 
lic Service Commission, 142 N.Y.S. 
2d 68, 286 App.Div. 28—^Rockland 
Light & Power Co. v. Maltbie, 271 
N.Y.S. 868, 241 App.Div. 122, fol¬ 
lowed in 271 N.Y,S. 867, 241. App, 
Div, 130. 

Follett V. Waterworks Co. of 
Seneca Falls, 206 N.Y.S. 464, 123 
Misc. 826—City of New York v. 
Bronx Gas & Electric Co., 184 N.Y. 
S. 658, 113 Misa 166. 

N.D.—State v. Hughes Electric Co., 
199 N.W. 128, 61 N.D. 46, followed 
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in State v. Beulah Coal Mining Co., 
199 N.W. 133, 61 N.D. 77. 

Ohio.—City of Marietta v. Public 
Utilities Commission, 74 N.B.2d 74, 
148 Ohio St 173—State ex rel. 
Brainard v. McConnaughey, 30 N. 
B.2d 699, 137 Ohio St 431—Parks 
V. Cleveland Ry..Co., 177 N.B, 28, 
124 Ohio St 79. 

Okl.—Chicago, R. I. & P. Ry. Co. v. 

Gist 190 P. 878, 79 Okl. 8. 

S.D.—Application of Northwestern 
Bell Tel. Co., 6 N.W.2d 166, 69 S.D. 
36. 

Tenn.—^Lewls v. Nashville Gas & 
Heating Co., 40 S.W.2d 409, 162 
Tenn. 268. 

Tex.—City of Denison v. Municipal 
Gas Co., 3 S.W.2d 794, 117 Tex. 291. 

Missouri, K. & T. Ry. Co. of Tex¬ 
as V. Empire Express Co., Com. 
App., 221 S.W. 590. 

City of Houston v. Southwestern 
Bell Tel. Co., ClvA.pp., 268 S.W.2d 
169, error refused—^Rio Grande 
Valley Gas Co. v. Ford, Civ.App., 
169 S.W.2d 263, affirmed Ford v. 
Rio Grande Valley Gas Co., 174 
S.W.2d 479, 141 Tex. 626—South¬ 
ern Prison Co. v. Rennels, Civ. 
App., 110 S.W.2d 606, error dis¬ 
missed—Community Natural Gas 
Co. V. Natural Gas & Fuel Co., 
Civ.App., 34 S.W.2d 900. 

Va.—Alexandria Water CO. v. City 
Council of Alexandria, 177 S.B. 454, 
163 Va. 612. 

Wash.—State ex rel.' Bohon v. De¬ 
partment of Public Service, 108 
P.2d 668, 6 Wash.2d 676—Great 
Northern Ry. Co. v. Department of 
Public Works of Washington, 296 
P. 142, •' 161 Wash. 29—Northern 
Pac. Ry. Co. v. Department of Pub¬ 
lic Works, 217 P. 607, 125 Wash. 
584, motion denied 45 S.Ct 196, 
and reversed on other groimds 45 
S.Ct 412, 268 U.S. 39, 69 L.Ed. 
. 837. 

W.Va,—Anchor Coal Co. v. Public 
Service Commission, 15 S.E.2d 406, 
128 W.Va. 439. 

Wis.—City of Bau Claire v. Railroad 
Commission, 189 N.W. 476, 178 
Wis. 207. 

12 C.J. p 855 note 48, p 898 note 92— 
61 C.J. p 12 note 99, p 13 note 1. 
Adjustment between utilities 
When sovereign-made rate proves 
oppressive to a public service in its 
relation with a co-operating public 
service, and they submit themselves 
to equitable adjustment, court may 
fix the rate in determining the equi¬ 
ties. 

N.J.—^Town of Kearny v. New York 
& New Jersey Water Co., 147 A. 
865, 105 N.J.Eq. 368. 

Oourt may not altw rates 

Ala.—City of Birmingham v. South¬ 
ern Bell Telephone A Telegraph 
Co., 176 So. 801,'234 Ala» 526, fol¬ 
lowed- in State v. Southern Bell 
Telephone & Telegraph Co., 176 
' So. 308, 284 Ala. 545. 
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(greedy or by an administrative body under dele¬ 
gated authority;® but the legislative declaration or 
finding is subject to independent judicial review on 
the facts and the law,®-® and it is for the judiciary to 
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determine whether the legislature has such power, 
what rates the utility may exact under the law,® 
and whether the rates fixed by legislative authority 
are reasonable or confiscatory.® Where a confisca- 


-Wi 0 dom of xttbe not for const 
0 g.—JW’abash Valley Electric Co. v. 

Ind., 63 S.Ct. 234, 287 U.S. 
488, 77 Li.Bd. 447. 

B.I.— Main Realty Co. v. Blackstone 
Valley Gas & Electric Co., 193 A. 
879, 113 ALi.R.' 744. 
xainnetion lield not invalid as rata 
llxinjr 

Tex._City of Basrtown v. General 

TeL Co. of the Southwest, CiV.App., 
256 S.W.2d 187, refused no revers¬ 
ible erroi>—American Rio Grande 
Land. & Irrigation Co. v. Karle, 
Civ.App., 237 S.W. 368, error dis¬ 
missed. 

Ko Invasion of rata-malda^ power 
Tex.—^Edinburg Irr. Co. v. Paachen, 
Civ.App., 223 S.W. 329, affirmed, 
Com.App., 235 S.W. 1088. 

Effect of dhanga In oonstitntion 
A change in substantive constitu¬ 
tional law which permits the use of 
''prudent investment'* as a rate base 
could not eradicate from state stat¬ 
ute a legislative mandate, that rates 
be based on “value.” 

Utah.—^Utah Power & Light Co. v. 
Public Service Commission, 162 P. 
2d 642, 107 Utah 155. 
d. U.S.—St. Joseph Stock Yards Co. 
V. U. S., Mo., 66 act. 720, 298 U. 
S. 38. 80 L.Ed. 1033. 

3Bla.—^Mlaml Bridge Co. v. Miami 
Beach Ry. Co., 12 So.2d 438, 162 
Pla. 458. 

Ga—Southern Bell Tel. & Tel. Go. 
V. Georgia Public Service Commis¬ 
sion, 49 S.E.2d 88 , 203 Ga. 832. 
Idaho.—Petition of Mountain States 
Tel. & Tel. Co., 284 P.2d 681. 
m.—Mms V. People's Gaslight & 
Coke Co., 158 N.E. 814, 327 Ill. 608. 
La—State ex rel. Sewerage ahd Wa¬ 
ter Board V. Commission Council 
of City of New Orleans, 92 So. 392, 
161 La 938. 

Md.—^Public Service Commission v. 
United R. etc. Cos.. 142 A 870, 166 
Md. 672, appeal dismissed 49 S.Ct. 
79, 278 U.S. 567, 73 L.Ed. 999. 
Minn.—State v. Northern Pac. Ry. 
Co., 39 N.W.2d 762, 229 Minn. 312— 
State V. Tri-State Telephone & 
Telegraph Co., 284 N.W. 294, 204 
Minn. 516. . 

S.l>.—Application of Northwestern 
Bell TeL Co., 6 N.W.2d 166, 69 S.I>. 
86 . 

W.Va—Anchor Coal Co. v. Public 
Service. Commission, 15 S.E. 2 d 406, 
. 128 W.Va 439. 

51 C. J. p 1 $ note 2. 

6,6 S.D.—Application of Northwest¬ 
ern Bell TeL Co., 6 N.W.2d 166, 69 
.-'SJO. 86 . 

7. U.S.—Stephbnson v. Blnford, D.C. 


Tex., 53 F.2d 509, affirmed 63 S.Ct. 
181, 287 U.S. 261, 77 L.Ed. 288, 87 
A.L.R. 721—New York Title and 
Mtg. Co. V. Tarver, D.C.Tex., 61 P. 
2d 684, affirmed 62 S.Ct. 318, 285 

U. S. 624, 76 L.Bd. 922. 

Wash.—Strickler v. Schaaf, 91 P.2d 
1007, 199 Wash. 872, 123 AL.R. 
226. 

Scope of authority 
ni.—Illinois Cent. R. Co. v. Illinois 
Commerce Commission, 66 N.E.2d 
432, 287 Ill. 256, appeal' dismissed 

65 act 686, 824 U.S. 823, 89 L.Ed. 
1392. 

& Ind.—Cleveland, C., C. & St L. 
Ry. Co. V. SummltvUle Drain Tile 
Co., 161 N.E. 365, 85 Ind.App. 49. 

9. U.S.—St Joseph Stock Yards Co. 

V. U. a. Mo., 56 act 720, 298 U.S. 
88, 80 L.Ed. 1033—Wabash Valley 
Electric Co. v. Young, Ind., 53 S. 
Ct 234, 287 U.S. 488, 77 L.Ed. 447 
—^Pacific Telephone & Telegraph 
Co. V. Kuykendall, Wash., 44 S.Ct 
568, 265 U.S. 196, 68 L.Ed. 975. 

Great Northern Utilities Co. v. 
Public Service Commission, D.C. 
Mont, 52 F.2d 802, affirmed Public 
Service Commission of Montana y. 
Great -Northern Utilities Co., 62 
act 318, 285 U.S. 624, 76 L.Ed. 
921, conformed to, D.C., Great 
Northern Utiillties Co. v. Public 
Service Commission, 1 P.Supp. 328, 
reversed on other grounds Public 
Service Commission of Montana v. 
Great Northern Utilities Co., 63 
S.Ct 646, 289 U.S. 130, 77 L.Bd. 
1080—^Fort Worth Gas Co. v. City 
of Port Worth, D.C.Tex., 35 P.2d 
743—Columbus Gas & Fuel Co. v. 
City of Columbus, D.C.Ohlo, 17 F. 
2d 630, appeal dismissed, C.C.A» 

66 P.2d 66—^Pacific Telephone & 
Telegraph Co. v. Whitcomb, D.C. 
Wash., 12’ P.2d 279, affirmed Den¬ 
ney V. Pacific Telephone & Tel^ 
graph Co., 48 S.Ct 223, 276 US. 
97, 72 L.Ed. 483—Springfield Gas & 
Electric Co. v. Public Service Com¬ 
mission of Missouri, D.C.Mo., 10 F. 
2d 252—^Brooklyn Union Gas Co. v. 
Prendergast D.C.N.Y., 7 F.2d 628, 
modified Ottlnger v. Brooklyn Un¬ 
ion Gas Co., 47 S.Ct 199, 272 ua 
679, 71 L.Ed. 421. 

Chesapeake & Potomac Telephone 
Co. of Baltimore City v. West, 
C.Md.; 7 F.Supp. 214, affirmed West 
V. Chesapeake & Potomac Tele¬ 
phone Co. of Baltimore City, 65 S. 
Ct 894, 295 U.S; 662, 79 L.Ed. ^640. 
rehearing denied 66 S.Ct 82, 29j6 
U.S. 661, 80 L.Ed. 471., j. 

Joplin Gas Co. v. labile Service ' 
Commission of Missoi^l, D.C.Moi, 

1 296 F, 271—City of Minneapolis V. 
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Rand, C.C.AMlnn., 285 F. 818—City 
of Des Moines v. Des Moines Gas 
Co., C.C.AIowa, 267 F. 606. . 

Ala.—City of Birmingham v. South¬ 
ern Bell Telephone & Telegraph 
Co., 176 So. 801, 234 Ala. 626, fol¬ 
lowed In State v. Southern Bell 
Telephone & Telegraph Co„ 176 So. 
308, 234 Ala. 645. 

Colo.—^Denver & S. L. B. Co. v. Chi¬ 
cago, B. & Q. R. Co., 171 P. 74, 64 
Colo. 229. 

Fla.—Cooper v. Tampa Elec. Co., 17 
So.2d 786, 164 Fla. 410—Miami 
Bridge Co. v. Miami Beach Ry. Co., 
12 So.2d 438, 162 Fla. 458. 

Ill.—Illinois Cent R. Co. v. lUinols 
Commerce Commission, 56 N.E.2d 
432, 287 Ill. 266, appeal dismissed 
66 act 686, 824 U.S. 823, 89 L.Ed. 
1392—^Peoples Gas Light & Coke 
Co. V. Slattery, 26 N.E.2d 482, 878 
Ill. 81, appeal dismissed Peoples 
Qas Light & Coke Co. v. Hart 60 S. 
Ct 724, 309 U.S. 634, 84 L.Ed. 991 
—^Mills V. People's Gaslight & Coke 
Co., 168 N.E. 814, 327 Ill. 608— 
Davis V. Keystone Steel & Wire 
Co., 148 N.E. 47, 817 IlL 278—City 
of Edwardsville v. Illinois Bell Tel¬ 
ephone Co., IlL, 142 N.B. 197, 810 
111. 618—State Public Utilities 

Commission v. Springfield Gas & 
Electric Co., lU., 125 N.B. 891, 291 
lU. 209. 

La.—Southern Bell Telephone & Tel¬ 
egraph Co. V. Louisiana Public 
Service Commission, 174 So. 180, 
187 La. 137. 

Mich.—^In re Manufacturer's Freight 
Forwarding Co., 292 N.W. 678, 294 
Mich. 57—City of Detroit v. Public 
Utilities Commission, 286 N.W. 368, 
288 Mich. 267—Traverse City v. 
Michigan Railroad Commission, 
168 N.W. 481, 202 Mich. 676. 

Mo.—State ex reL Waterworth V. 
Harty, 213 S.W. 443, 278 Mo. 686. 

Mont—Billings Utility Co. v. PubUc 
Service Commission of Mont, 203 
P. 366, 62 Mont 21. 

N.Y.—Consolidated Water Co. of 
Utica V. Maltbie, 8 N.Y.S.2d 799, 
167 Misc. 269. 

Or.—^Pacific Telephone & Telegraph 
Co. V. Wallace, 76 P.2d 942, 168 
Or. 210.* 

Tex.—^Railroad Commission of Texas 
V. Houston Chamber .of Commerce, 
78. S.W.2d 691, 124 Tex. 376. 

Wash.—State ex rel. Pacific Tele¬ 
phone & Telegraph Co. v. Depart¬ 
ment of Public Service, 142 P.2d 

‘ *498, 19 Wash.2d 200. 

Wis.—City of Eau Claire v. Railroad 
Commission, 189 N.W. ‘ 476'; 178 
Wis. 207. ' 

12 C.J. p 893 note 93—51 C.J. p .18 
note 3. 
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tory rate is set aside, the court in fixing a proper 
rate is not exercising a legislative function.^® 

Taking private property for public use. Whether 
or not a use for which private property is taken un¬ 
der legislative authority is a public use is a question 
for the judiciary,but all questions relating to the 
expediency of taking private property for a public 
use are exclusively for the legislature,!^ as are also 
questions relating to the policy exempting from 
condemnation property already devoted to a public 
use,i3 

TJie classification of subject matter. The classifi¬ 
cation of occupations!^ or of other subject matter 
for regulation under the police power! ^ is primarily 
within the discretion of the legislature, but whether 
such a classification is reasonable is a judicial ques¬ 
tion.!® In some cases legislative systems of classifi¬ 
cation have been declared void by the courts,!^ 
but this wiH be done only when the system pre- 


16 C.J.S. 

scribed is unquestionably arbitrary and not based 
on any real or substantial differences.!® If the leg¬ 
islature makes proper classifications, the reason¬ 
ableness of its acts must rest in the nature of the 
subject treated.!® Administrative necessity may 
justify the inclusions of innocent objects or trans¬ 
actions within a prohibited class.^® 

The establishment of railroad station. The legis¬ 
lature has primarily the right to determine whether 
public necessity and convenience require the es¬ 
tablishment of a railroad station or depot at a 
certain point,^! such discretion being subject to 
judicial control only when exercised arbitrarily and 
without reason.^® 

Emergency legislation. In the case of emergency 
regulations passed in the exercise of the police pow¬ 
er, the legislature is the judge of the necessity 
therefor, and the courts are generally precluded 
from questioning the necessity thereof.®®*® Simi- 


Powexs of court pnrOly jndioiaa 
The powers of court In reviewing 
railroad and warehouse commission's 
action In reducing telephone rates 
were purely Judicial and wholly lack¬ 
ing in legislative attributes and 
court's function was to protect con¬ 
stitutional rights. 

Minn.—State v. Tri-State Telephone 
& Telegraph Ck>., 284 K.W. 294, 204 
Minn. 516. 

ITot A hoard of revision 

A court does not sit as a board of 
revision on rate matters seeking to 
substitute its Judgment for that of 
the rate-fixing body. 

U.S.—St. Joseph Stock Yards Co. v. 
U. S., Mo., 56 S.Ct. 720, 298 U.S. 88 . 
80 L.13d. loss. 

Minn.—Btate v. Trl-State Telephone 
& Telegraph Co., 284 N.W. 294, 204 | 
Minn. 516. 

Detexmiaiatiim of whether patron 
has bem wronged by the purported 
discriminatory practices of a public 
service corporation is a Judicial func¬ 
tion. and any injunctive relief grant¬ 
ed operates on the existing facts and 
is Judicial in character and does not 
interfere with future legislation, but 
remains subject to valid action tak¬ 
en in future by the body having leg¬ 
islative power. 

Tex.—Southwestern Bell Tel. Co. v. 
Texas State Optical, Civ^App., 253 
S.W. 2 d 877. 

10. Ark.—Coal Dist. Power Co. v. 
aty of BooneviUe, 256 S.W. 87l, 
161 Ark. 638. 

11 . Iowa.—^Fterguson v. Illinois Cent 
R. Co.. 210 N.W. 604. 202 Iowa 608, 
54 A.U.B. 1. 

Ohio.—^Moreson v. City of Akron, 6 
. OhioSupp. 180. 

12 C.J. p 894 note 6 » 


BeasonablexLess for courts 

It is for court to determine wheth¬ 
er taking of private property by state 
is proper exercise of police power, 
and whether power is being exercis¬ 
ed reasonably and within limits of 
public necessity. 

U.S.—^Hulen v. City of Corsicana, 
C.C.A.Tex., 65 P.2d 969, certiorari 
denied City of Corsicana v. Hulen, 
54 S.Ct 77, 290 U.S. 662, 78 L..Bd. 
678. 

12. Minn.—State v. Houghton, 176 
N.W. 169, 144 Minn. 1, 8 A.Ii.R. 686. 

12 C.J. p 894 note 6 . 

13. Ala-—^Ix>ulsville, etc., R. Co. v. 
Western Union TeL Co,, 71 So. 118, 
195 Ala. 124. 

14. Oa.—Cooper v. Rollins, 110 SJEL 
726, 152 Ca. 588, 20 A.L..R. 1105. 

JjtSu —^Montelone v. Seaboard F. & M. 
Ins. Co., 52 So. 1032, 126 La. 807. 

15. U.S.—San Francisco Shopping 
News Co. V. City of South San 
Francisco, C.C.A.Cal., 69 F.2d 879, 
certiorari denied 65 S.Ct 122, 293 
U.S. 606, 79 L.Bd. 697. 

Idaho.—State ex rel.' Anderson v. 

Rayner, 96 P.2d 244, *60 Idaho 706. 
m. —People V. Chicago, M. & St P. 

Ry. Co., 149 N.m 778, 819 Ill. 241. 
Ind.—State v. Grlfiln, 79 N.B. 2 d 6S7, 
226 Ind. 279, followed in 79 N.B.2d 
544, two cases, 226 Ind. 292, 293. 
Md.—State V. J. M. Seney Co., 107 
A. 189, 184 Md. 437. 

N.J.—State Board of Milk Control v. 
Newark Milk Co., 179 A. 116, 118 
N.J.B<i. 604. 

Tenn.—Chattanooga Dayton Bus 

lilne V. Burney, 23 S.W.2d 669, 160 
Tenn. 294—Spencer-Sturla Co. v. 
City of Memphis, 290 S.W. 608, 166 
Tenn. 70—^Hunter v. Conner, 277 S. 
W. 71, 152 Tenn. 258. 

12 Cjr. p 894 note 9. J 
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16. U.S.—In re Great Western Pe¬ 
troleum Corporation, D.C.CaL, 16 
F.Supp. 247. 

Fla.—^Bverglades Sugar St Land Co. 
V. Bryan, 87 So. 68, 81 Fla. 76, er¬ 
ror dismissed 42 S.Ct 188, 257 U. 
S. 667, 66 LuBd. 425, 426. 

Ind.—State v. Griffin, 79 N.B.2d 537, 
226 Ind. 279, followed in 79 N.B.2d 
544, two cases, 226 Ind. 292. 298— 
State V. Wiggam, 118 N.B. 684, 187 
Ind. 169. 

Md.—State V. J. M. Seney St Co., 107 

A. 189, 184 Md. 437. 

N.C.—State v. Harris, 6 S.B.2d 864. 
216 N.a 746, 128 A.L..R. 658. 

17. ni.—People V. Schenck, 100 N. 

B. 994, 267 Ill. 384, 44 L.R.A.N.S., 
46^ Ann.Cas.l914A 1129. 

Tenn.—Motiow v. State, 146 S.W. 177, 
125 Tenn. 647, L..R.A.1916F 177. 

18. Ga.—Cooper v. Rollins, 110 S.B. 
726, 152 Ga. 588, 20 A.L.R. 1105. 

Ky.—^Beacon Liauors v. Martin, 131 
S.W.2d 446, 279 Ky. 468. 

Tenn.—Darnell v. Shapard, 8 S.W.2d 
661, 166 Tenn. 644. 

12 C.J. p 894 note 12. 

19- Wash.—State v. Superior Court 
for King County, 174 P. 973, 103 
Wash. 409, followed In State v. Su¬ 
perior Court for King County, 174 
P. 979. 103 Wash. 701. 

20 .. Pa.—Carolene Products Co. v. 
Harter, 197 A. 627, 329 Pa. 49. 

21 . Ark.—St Louis Southwestern R. 
Co. V. State, 184 S.W. 970, 97 Ark. 
473. 

22. Ark.—Louisiana, etc., R. Co. v. 
State, 106 S.W. 960, 85 Ark. 12. 

22.5 Ala.—Franklin v. State ex ret 
Alabama State Milk Control Board, 
169 So. 295, 232 Ala 637. 

Cal.—Stockburger v. Jordan, 76 P.2d 
67t 10 Cal.2d 636. 
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larly, it is primarily for the legislature to determine 
whether an emergency justifying the exercise of 
the police power exists,22*10 the determination 

of the legislature is subject to judicial review,22*16 
and the subsistence of the exigency on which the con¬ 
tinuation of emergency legislation depends is always 
open to judicial inquiry.22*20 Where the emergency 
ceases before expiration of the time prescribed in a 
statute for its own limitation, the court may at such 
time so declare, 22*25 although it has been held that 
it is not for the court to say that an emergency has 


passed before the time fixed for its expiration by 
the legislature.22*so xhe existence of an emergency 
is necessarily a fact question,22.35 determinable by 
record facts, history of current events, and com¬ 
mon knowledge and information.22.40 The court 
must give considerable weight to the determination 
of the legislature that an emergency in fact exist- 
ed,22.46 and to declarations of the executive ;22*50 
and it is not for the court to pass on the wisdom of 
the act.22*55 


VX PEBSONAL, CIVIL, AND POLITIOAL BIGHTS 


§ 199, Definition and Nature of Rights Pro¬ 
tected 

a. In general 

b. Limitations on personal rights 
a. In General 

(1) Constitutional rights generally 

(2) Natural rights 

(3) Other rights and freedoms 


(1) Constitutional Rights Generally 

The rights guaranteed by a constitution are those 
specifically enumerated therein or existing at common 
law or by statute at the time of the adoption thereof. 

The basic principle of our constitutional system 
is that all political power is inherent in the peo¬ 
ple,22*60 and that this inherent power is exercised 
by the people under a constitution adopted by 


Md.—Norris v. Mayor and City Coun¬ 
cil of Baltimore, 192 A. 631, 172 
Md. 667. 

Minn.—^National Bank of Aitkin v. 
Showell, 262 N.W. 689, 196 Minn. 
273—^Blaisdell v. Home Building & 
Loan Ass’n, 249 N.W. 834, 189 
Minn. 422, 86 A.L.R. 1607, affirmed 
Home Building & Loan Ass*n v. 
Blaisdell, 64 S.Ct. 231, 290 U.S. 398, 
78 L.Ed. 418, 88 A.L.R. 1481. 

S.D.—^Hodges V. Snyder, 178 N.W. 
675, 43 S.D. 166, 

82.10 Arlz.—^PouQuette v. O’Brien, 
100 P.2d 979, 66 Ariz. 248. 

Ma—Waterville Realty Corp. v. City 
of Eastport, 8 A.2d 898, 186 Me. 
809. 

ILL—^In re Opinion to the Governor, 
63 A2d 724, 76 R.I. 54. 

82.15 Arlz,—^PouQuette v. O’Brien, 
100 P.2d 979, 65 Arlz. 248. 

Pla.—State ex rel. Pulton v. Ives, 
167 So. 394, 123 Pla. 401. 

Miss.—^Jefferson Standard Life Ins. 
Co. V. Noble, 188 So. 289, 185 Miss. 
860. 

Pa.—^Rohrer v. Milk Control Board, 
184 A. 188, 121 Pa.Super. 281, 
adopted 186 A. 886, 322 Pa, 257. 

Cbmmonwealth v. Perkins, 41 Pa. 
pist & Co. 66. 60 DauphuCo. 18, af¬ 
firmed 21 A.2d 46, 842 Pa. 629, af¬ 
firmed Perkins v. Commonwealth 
of Pennsylvania^ 62 S.Ct. 484, 314 
U.S. 686, 86 L.Ed. 473. 

U&^tters oonsidezed In dtetemiiiLatloii 
of gusstioii 

(1) In determining whether the en¬ 
actment of a statute allegedly Im¬ 
pairing obligation of contracts was 
justified by publio emergency, the 


fact that act was entitled as one 
’’Creating a Board of Emergency 
Municipal Finance,” without expres¬ 
sion of facts in a preamble constitut¬ 
ing a public emergency, does not 
compel a conclusion that there was 
a public emergency rather than one 
solely private affecting only certain 
municipalities. 

Me.—Waterville Realty Corp. v. City 
of Eastport, 8 A.2d 898, 186 Me. 
309. 

(2) In determining whether a stat¬ 
ute preventing the enforcement of 
claims against a city was justified 
as emergency legislation, fact that 
the statute was not enacted ”in case 
of emergency” in denial of right of 
referendum, while not conclusive on 
QLuestlon of public emergency, was of 
some significance. 

Me.—Waterville Realty Corp. v. City 
of Eastport, supra. 

22.20 Miss.—Jefferson Standard Life 
Ins. Co. V. Noble, 188 So. 289, 185 
Miss. 360—Wilson Banking Co. 
Llduidatlng Corporation v. Col- 
vard, 161 So. 123, 172 Miss. 804. 
N.J.—Safeway Stores v. Botti, 60 A 
2d 318, 137 N.J.Law 437—Hourigan 
V. North Bergen Tp., 172 A. 193, 
785, 118 N.J.Law 143. 

Sbrolla v. Hess, 43 A2d 498, 23 
N.J.Misa 229, afi^med 44 A2d 36, 
24 N.J.Mlsc. 261. 

22.25 N.J.—Sbrolla v. Hess, supra. 

22.30 Ind.—^Albert v. Milk Control 
Board, 200 N.E. 688, 210 Ind. 283. 

22.35 Iowa.—^First Trust Joint Stock 
Land Bank of Chicago v. Arp, 233 
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N.W. 441, 226 Iowa 1331, 120 AL.R, 
932. 

RI.—^In re Opinion to the Gtovemor, 
63 A2d 724, 75 R.I. 54. 

28.40 Iowa.—^Pirst Trust Joint 

Stock Land Bank of Chicago v. Arp, 
283 N.W. 441, 226 Iowa 1331, 120 
ALR. 932. 

N.J.—Sbrolla v. Hess, 43 A2d 498, 23 
N.J.Misc. 229, afidrmed 44 A2d 36, 
24 N.J.Misa 261. 

22.45 Iowa.—^First Trust Joint Stock 
Land Bank of Chicago v. Arp, 283 
N.W. 441, 225 Iowa 1331, 120 A 
L.R. 932. 

Miss.—Jefferson Standard Life Ins. 
Co. V. Noble, 188 So. 289, 186 Miss. 
360. 

N.J.—Sbrolla v. Hess, 43 A2d 498, 23 
N.J.Misa 229, affirmed 44 A2d 86. 
24 N.J.Misc. 261. 

Pa.—Commonwealth v. Perkins, 41 
Pa.Dist. & Co. 55, 50 Dauph.Co. 18, 
affirmed 21 A2d 45, 342 Pa. 629, 
affirmed Perkins v. Commonwealth 
of Pennsylvania, 62 S.Ct 484, 314 
U.S. 686, 86 L.Ed. 478. 

22.50 Iowa.—^First Trust Joint Stock 
Land Bank of Chicago v. Arp, 288 
N.W. 441, 225 Iowa 1331, 120 A 
L.R. 932. 

22.55 N.J.—Sbrolla v. Hess, 48 A 2d 
498, 23 N.J.Misa 229, affirmed 44 A 
2d 36, 24 N.J.Misa 261. 

N.T.—Rapson’s Cravats v. Mutual In¬ 
strument Corp., 69 N.Y.S.2d 602. 

22.60 Fla.-r-State ex reL Ayres v. 
Gray, 69 So.2d 187. 

Bight to keep control of govexmneiit 
Right of the people by free elec¬ 
tions to keep control of their own 
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them.22.65 The rights guaranteed by a constitu¬ 
tion are those specifically enumerated therein or 
which existed at common law or by statute at the 
time the constitution was adopted.22-70 

The term '‘right” in civil society is defined to 
mean that which a person is entitled to have, to do, 
or to receive from others, within the limits pre-. 
scribed by law.23 A constitutional right differs 
from a right conferred by the common law or by 
statute only in the fact that it is guarded from any 
attack or interference by the legislature, or any 
other governmental agent of the state.24 

Some constitutional provisions guarantee such 
rights as that protection to person and property is 
the paramount duty of govemment.24.6 in some 
jurisdictions it is the rule, tmder a constitutional 


provision to that effect, that absolute and arbitrary 
power over the lives, liberty, and property of 
freemen exists nowhere in a republic, not even in 
the largest majority.24.10 a constitutional provi¬ 
sion declaring that, all free governments are insti¬ 
tuted for the protection, safety, and happiness of 
the people, that all laws should be made for the 
good of the whole, and the burdens of the state 
fairly distributed among its citizens has been held to 
be advisory, and not mandatory,24.i6 and is ad¬ 
dressed rather to the legislature than to the 

courts.24.20 

Right to serve on jury. The right to serve on a 
jury has been held to be . an incident of citizen- 
ship,24.25 and such right may not be invaded by 
arbitrary judicial action.24.30 


grovernment is fundamental and pre¬ 
ponderant even over freedoms gruar- 
anteed by First Amendment. 

U.S.—S. V. Painters Local Union 
No. 481, D.C.Conn., 79 P.Supp. 616, 
reversed on other grounds, C.A., 
172 P.2d 864. 

22.65 Fl€L—State ex reL Ayres v. 
Gray, 69 So.2d 187. 

22.70 Idaho.—Craig v. Lane, 89 P. 
2d 1008, 60 Idaho 178. 

23. Neb.—Atchison, eta, B. Co. v. 
Baty, 6 Neb* 37, 29 Am.B. 356. 

24. Ky.—Sanitation Bist No. 1 of 
Jefferson County v. City of Louls- 
vUle, 213 S.W.2d 995, 808 Ky. 368. 

N.J.—^Menge v. Morris, etc., B. Co., 
67 A. 1028, 73 hE.J.EQ. 177, 183. 

243 G^a.—Ard v. City of Macon, 200 
S.B. 678, 187 Ga. 127. 

Acts held not to violate provision 
(1) In general. 

Ga.—Cole v. Foster, 61 S.B.2d 814, 
207 Ga. 416—Capitol Distributing 
Co. v. Bedwine, 57 S.E.2d 578, 206 
Ga. 477—^Franklin v. Harper, 66 
S.£l.2d 221, 205 Ga. 779, appeal dis¬ 
missed 70 S.Ct. 804, 339 U.S. 946, 
94 L.Bd. 1861—Miller v. Head, 198 
S.E. 680, 186 Ga. 694. 

<2) For the state to provide direct 
benefits for a certain group to the 
exclusion of other citizens does not 
constitute violation of constitutional 
provision that protection to person 
and property is the paramount duty 
of government and shall be impar¬ 
tial and complete, unless arbitrary 
standards are set up. 

Ga—Williamson v. Housing Author¬ 
ity, eta, of Augusta, 169 S.E. 43, 
186 Ga 673. 

(8) An order closing premises oc¬ 
cupied by tenant as a nuisance was 
not, as to owner of premises, viola¬ 
tive of' constitutional provisions 
guaranteeing protection^ of pexsons 
and property* : ^ 


Ga—^Baskin v. Meadors, 27 S.E.2d 
696, 196 Ga 802. 

(4) A statute, providing for the 
consolidation of school districts by a 
majority vote of voters in districts 
sought to be consolidated, does not 
violate a provision that the protec¬ 
tion of person and property is the 
paramount duty of government and 
shall be impartial and complete. 

Ga—^Lott V. Board of Education of 

Hall County, 139 S.E. 722, 164 Ga 
863. 

(5) A statute, removing a county 
site, does not .conflict with a provi¬ 
sion that protection to person and 
property is the paramount duty o.f 
government, because it did not grive 
the citizens .and freeh^olders of the 
county the right to have a contest 
proceeding- determined by the secre¬ 
tary of state. 

Ga—Orr v. James, 125 S.E. 468, 159 
Ga 237. 

24ulO Ky.—Sanitation Dist No. 1 of 
Jefferson County v. City of Louis¬ 
ville, 213 S.W.2d 996, 308 Ky. 868. 

'^Arbitrary” and ‘Hirbitrazy power” 
defined . , 

(1) Wliatever is contrary to demo¬ 
cratic ideals, customs and maxims, 
essentially unjust and unequal, or 
in excess of people’s reasonable and 
legitimate interests is *'arbitrary” 
within provision. • 

Ky.—Sanitation Dist. No. 1 of Jef¬ 
ferson County V. City of Louis- 
uMs, 213 S.W.2d 995, 308 Ky. 868. 

(2) Any statute which does not 
accord with reason and which has 
no adequate determining principle is 
unconstitutional as being an attempt 
to exercise arbitrary power. 

Ky.—^Kenton & Campbell Beiiev. 
Burial Ass’n v. Goodpaster, 200 S. 
W.2d 120, 804 Ky. 283, 

Appropriations held not within pro¬ 
vision 

Ky»—Commonwealth ex rel. Meredith 
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V. Johnson, 166 S.W.2d 409, 292 
Ky. 288. 

Statutes held invalid 
(1) In general. 

Ky.—Sanitation Dist. No. 1 of Jef¬ 
ferson County V. City of Louisville, 
218 S.W.2d 996, 808 Ky. 368—Ken¬ 
ton & Campbell Benev. Burial 
Ass’n V. Goodpaster, 200 S.W.2d 
120, 304 Ky. 233. 

(2> A constitutional provision that 
"absolute and arbitrary power over 
the lives, liberty and property of 
freemen exists nowhere in a repub- 
lia not even in the largest majority,” 
renders void a statute conferring on 
election commissioners absolute pow¬ 
er to decide an election contest. 

Ky.—^Pratt v. Breckinridge, 66 S.W. 
136, 112 Ky. 1, 27. 23 Ky.L. 1866, 
66 S.W. 406, 23 Ky.L. 1858: 
Statutes held mot invalid 
Ky.—Daly v. Look, 267 S.W.2d 77— 
Burns v. Shepherd, 264 S.W.2d 688 
-Yount V.. City of Frankfort, 266 
S.W.2d 632—Commonwealth v. St. 
..Matthews Gas & Elea Shop, 262' 
S.W.2d 673.- . 

24.16 R.I.—Sepe v. Daneker, 68 A. 

2d 101, 76 R.I. 160. 

2430 R.L—Sepe V. Daneker, supra. 
Provision held hot violated 

(1) In general. 

R.L—^Morrison v. Lamarre, 66 A.2d 
217, 75 B.L ,176. 

(2) Buies of the Liquor Control 
Administration issued pursuant to 
statutory authority with respect to 
sale of alcoholic beverages to 11- 
jcensees by manufacturers or whole¬ 
salers and relating to extension of 
credit are not violative of the con¬ 
stitutional provision. 

B.I.—Sepe V. Daneker, 68 A.2d 101, 
76 B.L 160. 

2435 Ark.—^Buchanan v. State, 218 
. S.W.2d 700, 214 Ark< 836. 5 

24.30 Ark;—Buchanan v. State, su- 

, • prA ‘ - 
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(2) Natural Rights 

All men have certain basic or natural rights which 
are Inherent and Inalienable, are generally enumerated 
in a Bill of Rights, and are protected against Invasion 
by government or any branch thereof. 

The entire social and political structure of the 
United States rests on the cornerstone that all men 
have certain basic rights which are inherent and in¬ 
alienable, 24*36 and which exist notwithstanding 
there is no specific enumeration thereof in the state 

constitutions.24*40 As is explained in Civil Rights 

§ 2, natural rights are such as appertain originally 
and essentially to man—^such as are inherent in 
his nature, and which he enjoys as a man, inde- 
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pendent of any particular act on his side. These 
rights include the right of personal liberty, the right 
of personal security, and the right to acquire and 
enjoy property,25 each of which rights is discussed 
in detail infra §§ 202, 205, 209,, respectively. The 
right to hold office, as discussed in the CJ.S. title 
Officers § 6, is not, it has been held, a natural 
right,23 but, where it exists, is a political right.?*^ 

The federal and state constitutions contain provi¬ 
sions, usually enumerated in a Bill of Rights, as 
defined in 10 CJ.S. p 384 note 66 et seq, which 
guarantee the preservation of our natural rights,22 
against invasion by the govemment,23.6 or any 


24.35 IT.S.—^Talton v. Behncke, D.C 
IlL, 106 F.Supp. 167, reversed on 
other grounds, C.A., 199 P,2d 471. 

—Thlede v. Town of Scandla 
Valley, 14 N.W.2d 400, 217 Minn. 
•218. 

24.40 Minn.—Thlede v. Town of 
Scandia Valley, supra. 

25. Ind.—^Beebe v. State, 6 Ind. 601, 
63 Am.D. 391. 

Ky.—^Lawrence B. Tierney Coal Co. 
V. Smith’s Guardian, 203 S.W. 731, 
734, 180 Ky. 816, 4 A-Li.R. 1540, 
modified on other grounds 205 S.W. 
961, 181 Ky. 764. 

N.J.—^Bednarik y. Bednarik, 16 A.2d 
80, 18 N.J.Mlsc. 633. 

Or.—^Kosciolek v. Portland R., etc., 
Co., 160 P. 132, 81 Or. 617. 

^erto Rico.—^Dotten v. Rigo, 22 
Puerto Rico 378. 

Va.—^Richmond, F. & P. R. Co. v. 
City of Richmond, 133 S.B. 800, 145 
Va. 226. 

26. Ala.—State v. Black, 74 So. 387, 
199 Ala. 321. 

Ga.—^McDonald v. Daniel, 173 S.E. 
662, 178 Ga. 313—^Felton v. Hulet, 
173 S.E. 660, 178 Ga. 311. 

Ky.—Johnson v. LiafCoon, 77 S.W.2d 
345, 257 Ky. 166. 

12 C.J. p 986 note 55. 

Practice of law 

(1) Attorney at law has no natural 
right to solicit employment to pros¬ 
ecute or defend a suit and may be 
forbidden by statute to do so, under 
penalty of disbarment. 

Wash.—State v. Rossman, 101 P. 367, 
63 Wash. 1, 21 L.R.A.,N.S., 821, 
17 AnmCas. 626. 

(2) Disciplinary proceedings 
against attorney on petition direct¬ 
ing attention to disbarment in the 
federal court does not deprive at¬ 
torney of inalienable rights. 

Mass.—In re Ulmer, 167 N.E. 749, 268 

Mass. 873. 

(3) The right to practice law is 
not a natural or constitutional right, 
but is in the nature of a privilege or 
franchise. 

Iowa.—In re Meldrum, 61 N.W.2d 881, 
348 Iowa 777. 


Mich.—Ayres v. Hadaway, 6 N.W.2d 
905, 303 Mich. 589. 

(4) Nature of right to practice law 
see Attorney and Client § 4 b. 

27. Wis.—State v. Frear, 181 N.W. 
832, 146 Wis. 291, 84 L..R.A.,N.S., 
480. 

Bight to stand for election to office 
is a political privilege and not in¬ 
alienable. 

N.C.—^Penny v. Salmon, 7 S.E.2d 669, 
217 N.a 276. 

28. Ala.—parte Rhodes, 79 So. 
462, 202 Ala. 68, 1 A.L.R. 668. 

D.C.—^U. S. V. Hashmall, D.C., 97 F. 
Supp. 42. 

Ind.—-Brown v. State, 87 N.E.2d 78, 
219 Ind. 261, 187 A.L.R. 679. 
N.H.-^tate v. Pallle, 9 A.2d 663, 90 
N.H. 347. 

N.Y.—People v. McClean, 3 N.Y.S.2d 
314, 167 Misc. 40. 

Coercive boycott 

The right to boycott for coercive 
purposes is not one of the fundamen¬ 
tal rights; and conspiracy between 
union members not to unload milk 
brought to city by contract hauler 
who refused to Join union was not 
protected by state and federal consti¬ 
tutions. 

Mo.—Rogers v. Poteet, 199 S.W.2d 
378, 355 Mo. 986, certiorari denied 
67 S.Ct. 1732, 881 U.S. 847, 91 L. 
Ed. 1856, rehearing denied 68 S.Ct. 
34, 332 U.S. 786, 92 L.Ed. 869. 
Office of Bill of Bights is to pro¬ 
tect individuals from the state, and 
not to protect the state from itself. 
N.H.—^Hodge V. City of Manchester, 
111 A. 386, 79 N.H. 437. 

BOLtiality of men 

The organic declaration that ’’all 
men are equal before the law” may 
be regarded as a guaranty that all 
persons shall have equal considera¬ 
tion and protection of the law for 
the maintenance and security of the 
rights to which they are legally en¬ 
titled. 

Fla.—State v. Bryan, 99 So. 327, 87 
Fla, 66, 

Fifth fOid Sixth Amendments 
. The guaranties of the Fifth and 
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Sixth Amendments to the federal 
Constitution apply only where a 
crime is charged, and a ’’crime” 
means an offense against the govern¬ 
ment, as understood when the consti¬ 
tution was adopted, and does not in¬ 
clude the offense of being a spy. 
U.S.—U. S. V. McDonald, D.C.N.T., 266 
F. 764, appeal dismissed Weasels v. 
McDonald, 41 S.Ct. 636, 266 U.S. 705, 
66 KEd. 1180. 

Such guaranties cannot be extend- 
ed to include alleged rights pertain¬ 
ing to neither person nor property, 
no matter how unwise or mischie¬ 
vous an act of congress may appear 
to an aggrieved psirty. 

D.C.—Hubbard v. Mellon, 6 F.2d 764, 
66 App.D.a 341. 

Bight to stay in prison 

There is no constitutional right to 
remain in a federal prison, and, 
therefore, the commutation of a pris¬ 
oner’s sentence, to enable a death 
sentence imposed by a state court to 
be carried out, is not violative of the 
prisoner’s constitutional rights. 

U.S.—Chapman v. Scott, D.C.Conn., 
10 F.2d 156, affirmed, C.C.A,, 10 F. 
2d 690, certiorari denied 46 S.Ct. 
364, 270 U.S. 667, 70 L.Ed. 784. 

Use of highways 

A citizen’s right to travel on pub¬ 
lic highways and to transport his 
property thereon in the ordinary 
course of life and business is a com¬ 
mon right which he has under his 
right to enjoy life and liberty, to 
acquire and possess property, and to 
pursue happiness and safety. 

Va.—^Thompson v. Smith, 164 S.E. 679, 
166 Va. 367, 71 AuLuR, 604. 

2a5 U.S.—Bell V. Hood, D.aCal., 71 
F.Supp. 813. 

Tex.—^International Ass’n of Machin¬ 
ists V. Sandsberry, Civ.App., 277 S. 
W.2d 776, error granted. 

Bo ooerolou of oousent to goveriL 
The United States Government was 
set up by the consent of the gov-' 
emed, and the Bill of Rights denies 
those, in power any legal opportuni¬ 
ty to coerce that consent. 

U.S.—West Virginia State Board of 
Education v. Barnette^ W.Va., 63 
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branch thereof,and which provide a barrier 
to protect the weak against the strong, and to se¬ 
cure the rights of feeble minorities,^®*^^ and to 
protect the individual against the arbitrary exac¬ 
tions of majorities, executives, legislatures, courts, 
sheriffs, and prosecutors,^^-^® The Bill of Rights 
is the primary distinction between democratic and 
totalitarian processes.28.25 

The very purpose of the Bill of Rights was to 
withdraw certain subjects from the vicissitudes of 
political controversy, to place them beyond the 
reach of majorities and officials, and to establish 
them as legal principles to be applied by the 
courts ;28-30 and these fundamental rights may not 
be submitted to vote and do not depend on the out¬ 
come of an election.28.S5 Xhe constitutional guar¬ 
anties negative any form of procedure which ar¬ 
bitrarily singles out any individuals or a class and 
permits them to be dealt with in a manner ar¬ 
bitrarily or unreasonably different from that in 
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which others similarly situated are dealt with.28.40 
In some states, the constitutional provisions safe¬ 
guarding personal rights are substantially equiva¬ 
lent to the guaranties of the Fourteenth Amend¬ 
ment to the federal Constitution,29 which amend¬ 
ment, as it pertains to the deprivation of life, liber¬ 
ty, and property without due process of law, is dis¬ 
cussed infra § 574 et seq. 

The constitutions are not the sources of our per¬ 
sonal rights.89 Our theory of government is that 
the people, in full possession of inherent, inalien¬ 
able rights, have formed the government in order to 
protect these rights,8*^ and have incorporated them 
into the organic law as a shield against unwarrant¬ 
able interference by any department of govern- 

ment.82 

Functions of courts with respect to rights. The 
courts must ever be watchful to protect the per¬ 
sonal rights guaranteed by state and federal con- 
stitutions.88 Constitutional rights cannot be made 


S.Ct 1178, 319 XJ.S. 624, 87 L-Bd. 
1628, 147 A.Ii.R. 674. 

All powers of irovemment are sub¬ 
ject to the Bill of Bights, 

Tex.—^Faulk v. Buena Vista Burial 
Park Ass*n, Clv.App., 162 S.W.2d 
891. 

28.10 Mass.—^In re Opinion of the 
Justices, 126 N.E.2d 100. 

28.15 CaL—Wlaitcomb v. Emerson, 
115 P.2d 892, 46 CaLApp.2d 263. 

28J20 Pla,—^Boynton v. State, 64 So. 
2d 636—In re Stoller, 86 So.2d 443, 
160 Fla. 769—City of Coral Gables 
V. Crandon, 25 So,2d 1, 167 Pla. 71. 
Or.—State ex rel. Kicco v. Bisrgs, 255 
P.2d 1055, 198 Or. 413, 38 A.L,.R.2d 
720. 

Will of majority cannot abrogate 
the constitutional rights of a minor¬ 
ity. 

D.G.—^Poliak V. Public Utilities Com¬ 
mission of District of Columbia, 
191 P.2d 450, 89 U.S.App.D.C. 94, 
reversed on other grounds Public 
Utilities Commission of District of 
Columbia v. Poliak, 72 S.Ct. 818, 
343 U.S. 451, 96 KEd. 1068. 
Xaq,iii8itoxlal powe 2 » vested by con¬ 
gress in government bureaus and 
officials charged with duty of regulat¬ 
ing business activities of citizens are 
subject to beneficent provisions of so- 
called federal Bill of Rights in first 
ten amendments to federal Constitu¬ 
tion, . which cannot be Impaired by 
congrress. 

U.S.—U. S. Y, Goodner, D.C.C 0 I 0 ., 35 
F.Supp. 286. 

28.25 Fla.’—^In re Stoller, 86 So.2d 
448, 160 Pla; 769. 

. '‘Any departure from the safe¬ 
guards in the Bill of Rights is apt to 


be an appropriation of some phase of 
the totalitarian way.” 

Fla.—In re Stoller, 86 So.2d 448, 446. 
160 Fla. 769. 

28.30 U.S.—West Virginia State 

Board of Education v. Barnette, W. 
Va, 68 S.Ct 1178, 819 U.S. 624, 87 
L-Bd. 1628, 147 A.L..R 674. 

Neb.—^Hanson v. Union Pac. R Co., 71 
N.W.2d 626, 160 Neb, 669. 

28.35 U.S.—West Virginia State 

Board of Education v. Barnette, W. 
Va. 63 act. 1178, 819 U.S. 624, 87 
L.Bd. 1628, 147 A.D.R 674. 

Neb.—^Hanson v. Union Pac. R Co., 
71 N.W.2d 626, 160 Neb. 669. 

28.48 Ill.—^People v. Lewis, 31 N.B.2d 
796, 875 IlL 380, certiorari denied 
Lewis V. People of State of Illi¬ 
nois, 62 S.Ct 58, 314 U.S. 628, 86 
LuBd. 504. 

29. CaL—^Manford v. Memil Singh, 
181 P. 844, 40 Cal.App. 700. 

Mass.—^Attorney General v. Brissen- 
den, 171 N.B. 82, 271 Mass. 172— 
Holcombe v. Creamer, 120 N.E. 
354, 231 Mass. 99. 

N.J.—State Board of Milk Control v. 
Newark Milk Co., 179 A. 116, 118 
N.J.BQ. 504. 

Wls.—^Pauly V. Keebler, 185 N.W. 
554, 175 Wis. 428. 

30. Ky.—^Mansbach Scrap Iron Co. 
V. City of Ashland, 30 S.W.2d 968, 
235 I^. 266—City of Plneville v. 
Marshall, 299 S.W. 1072, 222 Ky. 4. 

N.T.—^People ex rel. Gow v. Bing¬ 
ham, 107 NT.S. 1011, 57 Misc. 66, 
21 N.Y.Cr. 569. 

Tex.—Spann v. Dallas, 235 S.W. 518, 
111 Tex. 350. 

City of Dallas v. Mitchell, Civ. 
App., 245 aw. 944. 
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3L Tex.—City of Dallas v. Mitchell, 
Civ.App., 246 S.W. 944. 

Va.—^Richmond, P. •& P. R Co. v. 
City of Richmond, 133 S.B. 800, 145 
Va 225. 

Wis.—^Nunnemacher v. State, 108 N. 
W. 627, 129 Wls. 190, 9 L.R.A.,N.S., 
121, 9 AnmCas. 711. 

32. Pla—State v. City of Avon Park, 
144 So. 806, 108 Fla 640—State v. 
City of Stuart, 120 So. 835, 97 Fla 
69, 64 A.L.R 1307. 

N.T.—^People ex rel. Grow v, Bing¬ 
ham, 107 N.T.S. 1011, 57 Misc. 66, 
21 N.Y.Cr. 659. 

Congress and executive, in exer¬ 
cise of rights, must have regard for 
rights of private persons. 

U.S.—^Ferris v. Wilbur, C.C.A.Va, 27 
P.2d 262. 

33. U.S.—^Byars v. U. S., Iowa 47 S. 
Ct. 248, 273 U.S, 28, 71 L.Bd. 620, 

Honig V. U. S., aA.Mo., 208 F.2d 
916—Dunne v. U. S., C.C.A.Minn., 
138 P.2d 187, certiorari denied 64 
S.Ct. 205, 820 U.S. 790, 88 L.Ed. 
.476, rehearing denied 64 S.Ct. 260, 
320 U.S. 814, 88 RBd. 492, re¬ 
hearing denied 64 S.Ct 426, 320 
U.S. 816, 88 L.Bd. 493—Stark v. 
U. S., C.C.A.Neb., 44 P.2d 946. 

Talton V. Behncka D.C.I1L, 106 
F.Supp. 167, reversed on other 
grounds, C.A., 199 P.2d 471. 

Cal.—^People v. Paca 238 P. 1089, 78 
Cal.App. 548. 

Ind.—^Donahue v^ Permacel Tape 
Corp., 127 N.E.2d 236. 

Ky.—Commonwealth v. O'lBterrah, 262 
S.W.2d 386. 

Mass.—Attorney General v. Brissen- 
den, 171 N.B. 82, 271 Mass. 172. 

OkL—Salter v. State, 102 P. 719, 2 
OkLCr. 464, 139 Am.S.R' 936, 25 
L.RA.,N.S., 60. 
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dependent on the favor of the court, but may be as- disregarded because of expediency ;34.10 neither 
serted as a matter of right and in the matter of may they be abridged or suspended, even for a 
safeguarding these constitutional rights the court single moment, except in the manner and under the 
looks to the substance, rather than the technical circumstances specifically provided by the law.^^*^® 
forms of procedure taken to invoke the protection 

of the law.3^*® mere statement of such guaranties in consti- 

Effect of transgression of guaranties. The funda- tutions is a prohibition by necessary implication of 
mental rights protected by the constitutional guar- legislation or conduct inconsistent therewith, and 
anties may not be transgressed with impunity or be renders such legislation or conduct void,35 and, in 

Or.—Corptm jrorla Seoiuidiiiii quoted I pendent Service Station Ass*n v. | 5$ F.Supp. 621, affirmed 67 S.Ct 


in State v. Bouse, 264 P.2d 800, 
805, 199 Or. 676. 

Wash.—^Wheeler School Dlst. No. 152 
of Grant County v. Hawley, 187 P. 
2d 1010, 18 Wash.2d 87. 
DetermliLatlon from facts 
Where a federal court is called on 
to apply personal constitutional 
rights, it must determine facts for 
itself on evidence presented. 

XJ.S.—^Law V. Mayor and City Council 
of Baltimore, D.C.Md., 78 P.Supp. 
846. 

Becognltion of states’ powers re¬ 
quired 

To maintain the balance of the fed¬ 
eral system, zealous regard for the 
guaranties of the Bill of Rights and 
due recognition of the powers belong¬ 
ing to the states must be had. 

U.S.—^Mllk Wagon Drivers Union of 
Chicago, Local 763, v. Meadowmoor 
Dairies, Ill., 61 S.Ct. 662, 312 U.S. 
287, 85 L.Ed. 886, 132 A.L.R. 1200, 
rehearing denied 61 S.Ct. 808, 812 
U.S. 715, 85 L.Bd, 1146. 

34u Ill.—^People v. Humphreys, 187 
N.B. 446, 363 Ill. 840. 

N.T.—People V. Bogdanoff, 171 N.B. 

890, 264 N.T. 16, 69 A.L.R. 1378. 

Or.—Corpus Juris Secundum quoted 
in State v. Bouse, 264 P.2d 800, 805, 
199 Or. 676. 

S4.5 Fla.—^Dlckoflf v. Dewell, 9 So. 2d 
804, 152 Fla. 240. 

34.10 U.S.—^U. S. V. Montgomery 
Ward & Co., D.C.I11., 68 P.Supp. 
408, certiorari denied 65 S.Ct. 862, 
824 U.S. 868, 89 L.Ed. 1416, rehear¬ 
ing denied 66 S.Ct. 867, 324 U.S. 888, 
89 LkEd. 1436, reversed on other 
grounds, C.C.A., 160 P.2d 869, va¬ 
cated as moot 66 S.Ct. 140, 826 U.S. 
690, 90 L.Ed. 406. 

Miss.—^Leavenworth v. Claughton, 20 
So.2d 821, 197 Mias. 606. 

Ohio.—Armstrong v. Duffy, 108 N.E. 

2d 760, 90 Ohio App. 233. 

34.15 U.S.—^U. S. V. Montgomery 
Ward & Co., D.C.I11., 68 F.Supp. 
408, certiorari denied 65 S.Ct. 862, 
824 U.S. 868, 89 L.Ed. 1416, re¬ 
hearing denied 65 S.Ct 867, 824 
U.S. 888, 89 L.Ed. 1486, reversed 
on other grounds, aC.A., 160 F.2d 
869, vacated as moot 66 S.Ct, 140, 
826 U.S. 690, 90 L.Bd. 406. 

8& Ala.—Lisenba v. Griffin, 8 So;2d 
1T6, 242 Ala. 679—Alabama Inde- 

16 aj.S.—62 


McDowell, 6 So.2d 602, 242 Ala. 424. 
Ark.—Noble v. Davis, 161 S.W.2d 189, 
204 Ark. 156. 

Fla.—Gay v. Bessemer Properties, 82 
So.2d 687, 169 Fla. 729. 

Kan.—Atchison St R. Co. v. Missouri 
Pac, R. Co., 8 P. 284, 81 Kan. 660. 
Ohio.—State ex rel. Dana v. Gerber, 
70 N.B,2d 111, 79 Ohio App. 1, fol¬ 
lowed in Roark v. Lyle, 121 N.E.2d 
837. 

OkL—Salter v. State, 102 P. 719, 2 
Okl.Cr. 464, 189 Am.S.R. 935, 26 L. 
R.A.N.S.. 60. 

Pa.—Sperry & Hutchinson Co. v. 
Boardman, 33 Dist. & Co. 672, 46 
DauphCo. 146—Scudder v. Smith, 
46 DauphCo. 209. 

Wls.—State V. Phelps. 128 N.W. 1041, 
144 Wis. 1. 85 L.R.A.,N.S., 863. 

12 C.J. p 985 note 51. 

Presumption of validity 
Under the Bill of Rights, providing 
that the reserved rights of the people 
are excepted out of the general pow¬ 
ers of the government and shall re¬ 
main Inviolate, a statute involving 
the inalienable rights, liberties, im¬ 
munities, and privileges of the citizen 
is not subject to the rule of con¬ 
struction that a statute is valid un¬ 
less expressly prohibited by the 
state or federal constitution. 

Ala.—Ex parte Rhodes, 79 So. 462, 202 
Ala. 68, 1 A.L.R. 668. 

Bights of individtials are measured 
by constitutional provisions and not 
by statutes that in terms or by prac¬ 
tical operation invade private rights. 
Fla.—Cawthon v. Town of De Funiak 
Springs, 102 So. 260, 88 Fla. 824. 
Xieglslatlou and conduct held not vio¬ 
lative of oonstitutioiial gnaraiu 
ties 

(1) In general. 

U.S.—Commonwealth & Southern 

Corp. V. Securities and Exchange 
Commission, C.C.A.3, 134 F.2d 747. 

U. S. V. Anzalone, D.C.Pa., 100 F. 
Supp. 987, reversed on other 
grounds, CA,, 197 F.2d 714—U S. 
V. Valenzuela, D.C.Cal., 96 F.Supp. 
863. 

Ala.—Johnson v. Robinson, 192 So. 
412, 238 Ala. 668—Heck v. Hall, 190 
So. 280, 238 Ala. 874. 

Ariz.—State v. Berg, 269 P.2d 261, 76 
Ariz. 96. 

D.C.—United. Federal Workers of 
America (C. L O.) v. Mitchell, D.C., i 
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65$, 330 U.S. 76, $1 764. 

Fla.—State v. City of Daytona Beach, 
84 So.2d 809, 160 Fla. 204—Flewwel, 
lin V. Jeter, 189 So. 651, 138 Fla, 
640. 

Ga.—^Franklin v. Harper, 66 S.E.2d 
221, 205 Ga. 779, appeal dismissed 
70 S.Ct. 804, 839 U.S. 946, 94 L.Ed. 
1861. 

UL—^People v. Deatherage, 81 N.E. 
2d 681, 401 Ill. 26—Zelney v. Mur-* 
Phy, 56 N.B.2d 754, 387 IlL 492. 
Ind.—Needham v. Profflt, 41 N.B.2d 
606, 220 Ind. 265. 

Kan.—^Loomis v. City of Augusta, 99 
P.2d 988, 161 Kan. 343. 

Ky.—^Nichols v. Henry, 181 S.W.2d 
930, 301 Ky. 434. 168 A.L.R. 1386. 
Mo.—Sloan v. Dunlap, 194 S.W.2d 32, 
364 Mo. 1211—^Taylor v. Lumaghi 
Coal Co., 181 S.W.2d 536, 862 Mo, 
1212. 

N.Y.—^Ahem v. South Buffalo Ry. Co., 
104 N.E.2d 898, 303 N.Y. 646, af¬ 
firmed South Buffalo Ry, Co. v. 
Ahem, 73 S.Ct 840, 844 US. 867, 

97 L.Ed. 396. 

Ohio.—State ex ret Wuebker v. Bock-, 
rath, 87 N.B.2d 462, 162 Ohio St 
77. 

R.I.—^Broccoli V. Kindelan, 9^ A. 2d 67, 
80 R.I. 436, certiorari denied 75 
S.Ct 120, 848 US. 879, 99 L.Bd.. 
—followed in Grotta v. Kindelan, 

98 A.2d 828, 80 R.I. 608. 

Tex.—International Ass'n of Machin¬ 
ists V. Sandsberry, Clv.App., 277 
•S.W.2d 776, error grranted. 

Wash.—^Wheeler School Dist. No. 169 
of Grant County v. Hawley, XZT 
P.2d 1010, 18 Wash.2d 37. 

(2) Refusal to hold putative fai 
ther liable for support of child born 
out of wedlock does not result in a 
violation of child’s constitutional 
rights. 

Va.—^Brown v. Brown, 82 S.E.2d 79, 
188 Va. 868. 

(3) Statutory provisions for the 
examination of applicants for posi^ 
tions in classified service, giving 
preference to ex-soldiers through ad¬ 
ditional credit in examination, does 
not violate a constitutional provif 
slon securing certain inalienable 
rights. 

Ohio.—State ex reL King v. Emmons, 
190 N.B. 468, 128 Ohio St. 216, afr 
firmed 191 N.E. 880, 47 Ohio App^ 
348. 
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some states, the constitutional provisions insure 
protection against individual or group interference 
as well as against encroachment by governmental 
departments.36 Legal rights may be violated by un¬ 
lawful public action although such action makes no 
direct demands on the individual.^^-5 

Freedom fo differ. The freedoms guaranteed by 
the First Amendment of the federal Constitution 
with respect to religion, speech, press, and the right 
to assemble and petition, which are specifically dis¬ 
cussed infra §§ 206, 213, 214, and which are made 
applicable to the states by the Fourteenth Amend- 
ment,36-lo include the freedom to difiFer in various 
matters of opinion, such as politics, nationalism, or 

religion.36.15 

Right to establish home and family. The basic 
rights include the right to establish a home and 
family relationships ;3«-2a and. while the maxim, 
“Every man's house is his castle,” which is a terse 
statement of the smcient legal concept that a man's 
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right to occupy his home is inviolable, irrespective 
of the meagemess or abundance of his wealth,2®'25 
is no longer an accurate statement of a man’s 
rights, it is still true that the constitutional 
rights of liberty and property include a right of an 
owner to use his own home in any way he desires 
within certain limits,subject to the higher and 
greater right known as the public welfare, as dis¬ 
cussed infra subdivision b of this section. 

Racial segregation. The Bill of Rights has been 
held not to prohibit the enactment of legislation 
pertaining to the separation of races ;36.40 but it has 
also been held that the segregation of school chil¬ 
dren by race against their will constitutes an uncon¬ 
stitutional deprivation of liberty.36.46 

To whom constitutional guaranties available. 
Constitutional guaranties pertaining to personal 
rights are available to all alike,36-60 and should not 
be withheld in the slightest degree even from those 
under suspicion of violating the law.37 Thus, the 


86. Ky.—Chapman v. Common¬ 
wealth, 172 S.W.2d 22S, 294 3Ey. 
631. 

IT.J.—Cameron v. International Alli¬ 
ance of Theatrical Sta^e Employees 
and Movlngr Picture Operators of 
TJ. S. and Canada, Local Union No. 
384, of Hudson County, 176 A. 692, 
118 N.J.Eq. 11, 97 A.L.R. 694. 
Coerdou to Join xislon 
Any coercion of an Individual to 
compel him to become a member of 
any labor organization is an invasion 
of such individual’s constitutional 
rights. 

Ohio.—^Johnson Bros. Furniture Co. v. 
Betail Clerks Intern. Ass’n, Local 
633 of Toledo, Ohio, Com.PL, 114 
NJB.2d 492. 

Wyo.—^BEagen v. Culinary Workers 
Alliance Local No. 337, 246 P.2d 
778, 70 Wyo. 165. 

36.5 U.C.—^Bauer v. Acheson, D.C., 
106 F.Supp. 445. 

36.10 U.S.—Oney v, OkUihoma City, 
C.aA.Okl., 120 F.2d 861. 

AJa—Opinion of the Justices, 40 So. 

2d 849, 252 Ala. 351. 

Colo.—Hamilton v^ City of Montrose, 
124 P.2d 767, 109 Colo. 228. 

36.15 U.S.—West Virginia State 

Board of Education v. Barnette, W. 
Va, 63 S.Ct 1178, 319 U.S. 624, 87 
L.Ed. 1628, 147 A.L.K. 674. 

As to important matters 

Freedom to differ is not limited, un¬ 
der the constitution, to things that 
do not matter much, but the test of 
its substance is the right to differ 
as to things which touch the heart 
of the existing order. 

U.S.—West Virginia State Board of 
Education v. Barnette, W.Va, 63 
S.Ct 1178, 319 U.S. 624, 87 L.Bd. 
1628, 147 A.L.B. 674. 


Orthodoxy cannot he prescribed ^ 

’Tf there is any fixed star in our 
constitutional constellation, it is that 
no official, high or petty, can pre¬ 
scribe what shall be orthodox in poli¬ 
tics, nationalism, religion, or other 
matters of opinion or force citizens 
to confess by word or act their faith 
therein.” 

U.S,—^West Virginia State Board of 
Education v. Barnette, W.Va., 63 S. 
Ct 1178, 1187, 319 US. 624, 87 L. 
Ed. 1628, 147 A.L.R. 674. 

36.20 Minn.—^Thiede v. Town of 
Scandla Valley, 14 N.W.2d 400, 217 
Minn. 218. 

Oompulsory exclusion of large 
groups of citizens from their homes, 
except under circumstances of direct 
emergency, and peril, is Inconsistent 
with our basic goverzxmental insti¬ 
tutions. 

U.S.—^Toyosaburo Korematsu v. U 
S., Cal., 66 S.Ct 198, 323 U.S. 214, 
89 L.Ed. 194, rehearing denied 66 
S.Ct 674, 324 US. 886, 89 L.Ed. 
1486. 

36.25 Minn.—^Thiede v. Town of 
Scandla Valley, 14 N.W.2d 400, 217 
Minn. 218. 

^.30 Pa.—Appeal of Lord, 81 A.2d 
688, 868 Pa. 12L 

36.35 Pa—Appeal of Lord, supra 
Lianltatlons stated 

One has the right to use his own 
home in any way that he desires, pro¬ 
vided that he does not violate any 
provision of the federal or state Con¬ 
stitutions, or create a nuisance, or 
violate any covenant, restriction or 
easement, or violate any laws or zon¬ 
ing or police regulations which are 
constitutional. 

Pa—Appeal of Lord, 81 A.2d 638, 
1 , 868 Pa. 121. 


36.40 D.C.—Carr v. Coming, 182 P. 
. 2d 14, 86 US.App.D.a 173. 

36.45 US.—Westminster S c h o ol 

Dlst. of Orange County v. Mendez, 
C.C.A.CaL, 161 P.2d 774. 

Gonzales v. Sheely, D.CAjIz., 96 
F.Supp. 1004. 

36.50 Mich.—Ex parte Bommarito, 
269 N.W. 810, 270 Mich. 466. 
Minn.—State v. Kelly, 16 N.W.2d 
664, 218 Minn. 247, 162 A.L.R. 477. 
Or.—Corpus Juris Secundum quoted 
in State v. Bouse, 264 P.2d 800, 
806, 199 Or. 676. . 

Organized and unorganized labor 
have no greater rights the one than 
the other, but the fundamental per¬ 
sonal and property rights of each 
are entitled to exactly the same pro¬ 
tection under the constitution, and 
will receive the same protection from 
the court when the aid of the court 
is properly invoked. 

U.S.—The Oakmar, D.CMd., 20 F. 
Supp. 660. 

£abor and capital, employer and 
employee, stand on the same basis 
with respect to constitutional rights. 
US.—The Oakmar, D.CMd., 20 F. 
Supp. 650. 

N.J.—Connett v. Uxiited Hatters, 74 
A. 188, 76 N.J.Bq. 202. 

37. Mich.—Bx parte Bommarito, 259 
N.W. 810, 270 Mich. 466. 

Or.—Corpus Juris Secundum quoted 
in State v. Bouse, 264 P.2d 800, 
805, 199 Or. 676. 

Persmis of bad character 
That a person seeking the protec¬ 
tion of the Constitution and laws is 
himself a ^person of bad character 
does not d^lnish his constitutional 
and legal rights. 

D.C-^Andrews v. Chesapeake & Po¬ 
tomac TeL Co., D.C, 88.F.Supp. 966. 
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personal guaranties are available to citizens and 
resident noncitizens alike,37.5 and to women as 
well as to men;38 but they do not apply to mu¬ 
nicipal corporations.33 In any event, ^e constitu¬ 
tional provisions relating to the rights of an ac¬ 
cused in criminal prosecutions apply only to persons 
accused of crime.33.5 

(3) Other Rights and Freedoms 

The various constitutions generally protect political 
and civil rights; but purely social rights are not so 
protected. 

Political rights, which include the right to hold 
office, where such right exists, as discussed supra 
subdivision a (1) of this section, are protected by 
various constitutions, and legislation inconsistent 
therewith is null and void.^^ Under a constitutional 
provision to that effect, the people are not con¬ 
trollable by any laws other than those to which they, 


CONSTITUTIONAL LAW § 199 

or their representatives, have given their con¬ 
sent and the government may not impair the 
rights of the people in their existence as a state 
or in change or amendment of the government they 
have established.^O-lO Under other constitutional 
provisions the people have the right at all times to 
alter or reform their government whenever thfe 
public good may require it.^®-^® 

The provision of the federal Constitution guaran¬ 
teeing a republican form of government is not vio^ 
lated by a statute conferring on a railroad commis^ 
sion authority to make an award or by the provi¬ 
sion of a state constitution authorizing the legis¬ 
lature to confer on a commission authority to adopt 
regulatory rules.^^-® Moreover, a provision of a 
state constitution declaring that the people of the 
state have the sole and exclusive right to govern 
themselyes as a free, sovereign, and independent 


37.5 TT.S.—^Iron Crow v. Osrallala 
Slo.ux Tribe of Pine Ridge Reserva¬ 
tion, D.C.S.D., 129 F.Supp. 16. 

Eaob liberty speotfled in Plrst 

Amendment is a liberty which Is se¬ 
cured by the due process clause of 
the Fifth Amendment to all persons 
without regard to citizenship. 

U.S.—U. S. V. Komer, D.C.Oal., 66 
F.Supp. 242. 

Utah.—State v. Barlow, 168 P.2d 647, 
107 Utah 292, appeal dismissed 65 
S.Ct 916, 824 U.S. 829, 89 Li.Bd. 
1396, rehearing denied 65 S.Ct. 1026, 
824 U.S. 891, 89 L.Bd. 1438. 

88. Ohio.—State ex reL v. ^cCiine, 
27 Ohio N.P..N.S., 77. 

Tex.—Koy v. Schneider, 221 S.W. 
880, no Tex. 869. 

N.H.—^Hodge V. City of Man¬ 
chester, 111 A. 886, 79 N.H. 437. 
Tenn.—City of Knoxville v. State ex 
reL Hayward, 133 S.W.2d 466, 175 
Tenn. 159. 

Ya—^Richmond, F. & P. R. Co. v. 
City of Richmond, 133 S.B, 800, 145 
Va. 225. 

39.5 Ind.—^Price v. Reed, 61 N.B.2d 
86, 114 IndLApp. 253. 

RL—Sepe v. Daneker, 68 A.. 2d 101, 
76 RI. 160. 

40. U.S.—Caven v. Clark, D.CXArk., 
78 F.Supp. 296. 

Wis.—State V. Phelps, 128 N.W. 1041, 
144 Wis. 1, 85 L.RJL,N.S., 368. 

12 aj. p 986 note 60. 

Word “people,” as used in Const, 
art 1 § 2, providing that all political 
powers are Inherent in the people, 
means the aggregate or mass of the 
individuals who constitute the state. 
Tex.—Solon. v. Btate, 114 S.W. 849,. 64 
Tex.Cr. 261. 

Bridge toUs 

Exaction by a county pursuant to 
leg^latlve authority of uniform and 
reasonable tolls for use of a bridge 


over a navigable river is not denial 
of equal civil and political rights 
guaranteed by the constitution. 

Fla.—^Masters v. Duval County, 164 
So. 172, 114 Fla. 205, certiorari de¬ 
nied Masters v. Duval County, Flor¬ 
ida, 55 S.Ct. 70, 293 U.S. 669, 79 L. 
Ed. 660. 

Authorization of bond issue 
A statute requiring a sixty per 
cent vote to authorize the issuance 
of county bonds does not violate the 
constitutional provision that political 
power is inherent in the people or a 
provision that the enumeration of 
rights should not Impair or deny oth¬ 
ers retained by the people. 

Iowa.—Waugh v. Shirer, 249 N.W. 
246, 216 Iowa 468. 

Conservanoy Act does not violate 
constitutional provisions relating to 
source of governmental power and 
the right of people to govern them¬ 
selves. 

N.M.—^In re Proposed Middle Rio 
Grande Conservancy Dist., 242 P. 
683, 31 N.M 188. 

Parties and candidates 

<1) Rights of voters to form poli¬ 
tical organizations, and to act under 
their respective party names, are 
protected by guaranties agklnst un¬ 
due legislative interference. 

Wis.—State v. Phelps, 128 N.W. 1041, 
144 Wis. 1. 36 L.RA.,N.S., 353. 

<2) A statute defining political 
parties and regulating printing of 
candidates’ names on ballots does 
not deny equal civil and political 
rights. 

Fla.—State ex reL Barnett v. Gray, 
144 So. 349, 107 Fla. 78, followed in 
144 So. 366, 107 Fla. 109. 

Bight to vote in party Xttimary 
election is protected by the Four¬ 
teenth Amendment. 

U.S.—Joyner v. Browning, D.C.Tenn.,; 
80 F.Supp. 512. 
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inquiry into Oommunist Party affllla* 
tion 

(1) Question by school board in¬ 
quiring as to teachers* past or pres¬ 
ent Communist Party aJHliatlons vio¬ 
lated none of teachers’ constitutional 
guarantees. 

N.T.—Adler-V; Wilson, 123 N.Y.S.2d 
806, 208 Misc. 466, affirmed 128 
N.Y.S.2d 666, 282 App.Div. 415. 

(2) Provision denying to a labor 
union the privilege of being recog¬ 
nized as an exclusive bargaining 
agent unless the officers thereof have 
filed affidavits denying memberahip 
in or affiliation with the Communist 
Party is not an abridgement of po¬ 
litical belief but is merely a con¬ 
dition atta4..hed to the grant of a 
privilege. 

D.C.^—^National Maritime Union of 
America v. Herzog, D.C., 78 F.Supp. 
146, affirmed 68 S.Ct, 1629, 334 U.S. 
864, 92 L.Bd. 1776. 

40.5 N.H.—Trustees of Phillips Exe¬ 
ter Academy v. Exeter, 27 A.2d 669, 
.90 N.H. 472. 

40.10 N.IL—Trustees of Phillips Ex¬ 
eter Academy v. Exeter, supra. 

40.15 N.J.—^Bucino v. Malone, 96 A. 
2d 669, 12 N.J. 330. 

Provlsiou held inapplicable to local 
goveznmeuts, 

N.J.—^Bucino V. Malone, supra. 
Provlsiou held not violated 
Utah.—^Patterlck v. Carbon Water 
Conservancy Dist, 145 P,2d 603, 
106 Utah 66. 

41. Ky.—^Louisville, etc., R. Co. v. 
Greenbrier'Distillery Co., 187 S.W. 
296, 170 Ky. 776. 

4L5' Fla-^ylvester v. Tindall, 18 
So.2d 892, 164 Fla. 663. 

Begulatloa. of taldu^ of gttUM and 
fish* 

Fla:-^Sylvester v. Tindall, supra. 
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State is not violated by a statute imposing a so- 
called poll tax .^2 

The definitions of, and distinctions between, civil, 
natural, political, and social rights are to be found 
in the title Civil Rights §§1,2. 

Social rights. The purely social relations of citi¬ 
zens are not regulated by the state and federal con- 
stitutions.^3 While the Fourteenth Amendment to 
the federal Constitution secures to all citizens, with¬ 
out distinction of race or color, equality of rights 
of a civil or political kind,^^ it does not confer 
rights of a purely social or domestic nature, the 
regulation of which belongs to the states.^5 

Constitutional freedom. The term "constitutional 
freedom” means something more than liberty per¬ 
mitted; it consists in the civil and political rights 
which are absolutely guaranteed, assured, and 
guarded; in one's liberties as a man and a citizen— 
his right to vote, his right to hold office, his right 
to worship God according to the dictates of his own 
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conscience, his equality with all others who are 
his fellow-citizens; all these guarded and protect¬ 
ed, and not held at the mercy and discretion of any 
one man or any popular majority.^® 

b. Limitations on Personal Bights 

While the fundamental personal rights are not ab¬ 
solute and must yield to the regulatory powers of gov¬ 
ernment, Including the police power, that power may 
not be exercised capriciously or unreasonably to Invade 
personal rights. 

Under the American system of laws and govern¬ 
ment everyone is required so to use and enjoy his 
own rights as not to injure others in their rights 
or to violate any law in force for the preservation 
of the general welfare.'*®*®® Since it is implicit 
in the exercise of any of the fundamental rights 
protected by the Bill of Rights that they must not 
be abused to the detriment of public safety and 
welfare,4®*®® the rights of individuals, guaranteed 
by the various constitutions, are not absolute or 
limitless, and may not be exercised under any and 


42. Mont.—Pohl v. Chicagro, etc., R. 
Co.. 160 P. 515, 52 Mont. 672. 

43. U.S.—Hugrhes v. Caddo Parish 
School Board, D.CLia., 57 F.Supp. 
508. affirmed 66 S.Ct 562. 823 U.S. 
685. 89 L..Bd. 554. 

HI—See ICnights of Ku Klux Klan 

V. First Nat Bank, 254 HIApp. 
264. 

Ohio.—State v. Board of Trustees of 
Ohio State University, 185 N.B. 
196, 12$ Ohio St 290. 

Social standing immaterial 

The law recognizes the principle of 
egual justice, regardless of social 
standing or racial forebears. 

Fla.—^Nelson v. State, 128 So. 1, 99 
Fla. 1032. 

44. U.S.—Strauder v. West Virginia, 

W. Va., 100 U.S. 808, 26 Ii.Ed. 664. 
11 C.J. p 802 note 21. 

Citizenship se4 Citizens S 8. 

Civil rights statutes see the C.J.S. 

title Civil Rights § 8. 

Due process of law see infra $ 568. 
Equal protection of the law see infra 
§ 502. 

Privileges or immunities and class 
legislation see infra $ 458. 

45. Miss.—^McFarland v. Goins, 60 
So. 493, 96 Miss. 67. 

11 C.J. p 802 note 22. 

Bights of oittzena among them, 
selves are not affected by the Four¬ 
teenth Amendment, which is exclu¬ 
sively applicable to state action. 
Puerto Rico.—^Dottin v. Rigo & Co., 
22 Puerto Rico 378. 

48. Mich.—^People v. Hurlburt, 24 
Mich. 44, 108, 9 AulD. 108. 
Freedom to ezoel 

An individual’s freedom to excel 
in any deld of lawful activity is 


substantial right which he may not 
himself barter away. 

N.J.—Dragwa v. Federal Labor Un¬ 
ion No. 23070, 41 A.2d 82, 136 
N.XEq. 172. 

46.50 Fla.—State ex pel. Hosack v. 
Yocum, 186 So. 448, 186 Fla. 246, 
121 A.L.R. 270—Dutton Phosphate 
Co, V. Priest, 66 So. 282, 67 Fla. 
870. 

Protected rights of others 
Every citizen must use his own 
legal rights so as not to Interfere 
with legal rights of others; and with¬ 
in such protected rights are freedom 
from personal assault, freedom from 
molestation, or intimidation in pur¬ 
suing lawful engagements, and free¬ 
dom from personal assaults or de¬ 
struction of property. 

Ky.—Chapman v. Commonwealth. 172 
S.W.2d 228, 294 Ky. 631. 

46.55 N.T.—^People v. Nahman, 70 
N.Y.S.2d 29, 188 Misc. 1019, affirmed 
81 N.B.2d 36, 298 N.Y. 95. 

Ohio.—Fawick Airdex Co. v. United 
Elec. Radio & Mach. Workers Lo¬ 
cal No. 735, App., 101 N.B.2d 797. 

47. U.S.—-Baxley v. U. S., C.CJLS.C., 
134 F.2d 937—^In re Schroeder Ho¬ 
tel Co., C.aA.Wls., 86 F.2d 491. 

Ex parte Lincoln Sellchi Kanai, 
D.CXWis., 46 F.Supp. 286. 

Ala.—Opinion of the Justices, 40 So. 

2d 849, 252 Ala. 351. 

Conn.—State v. Nelson, XI A.2d $66, 
126 Coim. 412. 

Pla.—City of Coral Gables v. Cran- 
don, 25 So.2d 1, 157 FUu 71—Hill 
V. State ex rel Watson, 19 So.2d 
857, 155 Fla. 245, reversed on other 
grounds 65 S.Ct. 1373, 325 U.S. 688, 
89 L.Ed. 1782, rehearing denied 66 
S.Ct. 11, 326 U.S. 804, 90 L.Ed. 489— 
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Whitaker v. Parsons, 86 So. 247, 
80 Fla. 852. 

IlL—^Ellingsen v. Milk Wagon Driv¬ 
ers’ Union of Chicago, Local 763, 
86 N.B.2d 349, 877 IlL 76. 

Ky.—City of Pineville v. Marshall, 
299 S.W. 1072, 222 Ky. 4. 

N.J.—^Thorp V. Board of Trustees of 
Schools for Industrial Education of 
Newark, 79 A.2d 462, $ N.J. 498, va¬ 
cated as moot 72 S-Ct 35, 842 U.S. 
803, 96 L.Ed. 608—State v. Traffic 
Tel Workers’ Federation of New 
Jersey, 66 A.2d 616, 2 N.J. $85, 9 
A.L.R.2d 854. 

N.Y.—^People ex rel Battista v. Chris¬ 
tian, 229 N.Y.S. 644, 224 App.Div. 
243, reversed on other grounds 164 
N.B. 111, 249 N.Y. 814, 61 AL.R. 
798. 

People V. Lo Vecchio, 66 N.Y.S.2d 
864, 186 Misc. 197—Alexewlcz v. 
General Aniline ^ Film Corp., 43 
N.Y.S.2d 713, 181 Misc. 181—People 
V. Brown, 27 N.Y.S.2d 241, 176 Misc. 
989, affirmed People v. Bohnke, 38 
N.B.2d 478, 287 N.Y. 164, certio¬ 
rari denied Bohnke v. People of 
State of New York, 62 S.Ct. 1034, 
816 U.S. 667, 86 L.Ed. 1743. rehear¬ 
ing denied 62 S.Ct. 1306, 316 U.S. 
713, 86 L.Ed. 1778. 

Ohio.—State v. Lemer, Com.PL, 81 
N.E.2d 282. 

Tex.—Kelly v. Stete, 188 S.W.2d 1075, 
189 Tex.Cr.R. 166. 

Wyo.—^Bernstein v. Friedman, 160 P. 

2d 227, 62 Wyo. 16. 

12 C.J. p 935 note 54. 

Denial of right of appeal 

(1) St.1915 S§ 4287-4266S, provid¬ 
ing for establishment of roads, is not 
unconstitutional, as denying right of 
appeal in contravention of Const. $ 
2, providing that arbitrary power 
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all circumstances without qualification,47.6 but must 
at times give way when they are in conflict with 
rights granted for the protection, safety, and gen¬ 
eral welfare of the public.47.io They must be con¬ 
sidered in connection with the duties and obligations 
of citizenship, 47-15 and are acquired and enjoyed 
subject to the exercise of the regulatory powers of 

govemment.48 

The state may, in a clear case,48-6 enact laws 
regulating, restraining, and prohibiting those things 

over the lives, liberty, and property 
of freemen exists nowhere in the re¬ 
public, since appeal after trial is a 
matter of grace with the legislature. 

Gratzer v. Gertisen, 206 S.W. 

782, 181 Ky. 626. 

(2) Neither is such statute uncon¬ 
stitutional, as denying right of ap¬ 
peal in violation of Const § 2, be¬ 
cause Stl909 § 4303, which was not 
repealed by act of 1914, gives an ap¬ 
peal to the circuit court and thence 
to the court of appeals, in all cases 
where the county has ordered a new 
road to be opened. 

Ky.—Gratzer v. Gertisen, supra. 

47. B IT.S.—Bx parte Lincoln Selichi 
TTflTifli, D.C.Wis., 46 F.Supp. 286. 

Ill.—^Elllngsen v. Milk Wagon Driv¬ 
ers' Union of Chicago, Local 763, 

36 N.B.2d 349, 377 IlL 76. 

47.10 U.S.—^Bx parte Lincoln Seiichi 
Kanai, D.C.W1S., 46 F.Supp. 286. 

Ill.—Blllngsen v. Milk Wagon Driv¬ 
ers' Union of Chicago, Local 763, 35 
N.E.2d 349, 377 Ill. 76. 

Mo.—^Turner v. Kansas City, 191 S.W. 

2d 612, 364 Mo. 867. 

—^Alexewicz v. General Aniline 
&, Film Corp., 43 N.Y.S.2d 713, 181 
Misc. 181. 

Ohio.—Allen v. Shaker Heights Sav¬ 
ings Ass'n, 39 N.B.2d 747, 68 Ohio 
App. 445. 

47.15 Ala.—Opinion of the Justices, 

40 So.2d 849, 252 Ala. 361. 

Bequiresnent of oath of defense of 
coxurtitutlon 

The proposed constitutional amend¬ 
ment requiring that electors take an 
oath to support and defend the state 
and federal Constitutions and disa¬ 
vow aflWiation with any group that 
advocates overthrow of government 
by unlawful means, etc., does not vio¬ 
late the freedoms of the 1st Amend¬ 
ment 

Ala.—Opinion of the Justices, 40 So. 

2d 849, 252 Ala. 361. 

48. Fla.—^Hill v. State ex reL Wat¬ 
son, 19 So.2d 857, 166 Fla. 246, re¬ 
versed on other grounds 65 S.Ct. 

1373, 325 U.S. 538, 89 L.Bd. 1782, 
rehearing denied 66 S.Ct 11, 326 
U.S, 804, 90 L.Bd. 489—Whitaker v. 

Parsons, 86 So. 247* 80 Fla. 352. 

Idaho.—Corpus Juris Seoundum cited 
ia State v. Finney, 150 P.2d 130, 

182, 65 Idaho 630. 
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which are harmful to the well-being of the people, 
although such regulation, restraint, or prohibition 
interferes with, curtails, or diminishes personal and 
property rights ;43 and since the very foundation 
of the police power is the control of private inter¬ 
ests for the public welfare, a statute or ordinance 
is not rendered unconstitutional by the mere fact 
that private rights of person or property are sub¬ 
jected to restraint or that loss will result to individ¬ 
uals from its enforcement.®® Accordingly, if one 

Cal.—People v. Chambers, 72 P. 
2d 746, 22 CaLApp.2d 687. 

Fla.—Whitaker v. Parsons, 86 So. 
247, 80 Fla. 352. 

]^.j,_Cameron v. International Alli¬ 
ance of Theatrical Stage Em¬ 
ployees and Moving Picture Opera¬ 
tors of U. S. and Canada, Local 
Union No. 384, of Hudson County, 
176 A 692, 118 N.J.Bq. 11. 97 AL. 

R. 594. 

N.T.—^People v. Brown, 27 N.Y.S.2d 
241, 176 Mlsc. 989, affirmed People 
V. Bohnke, 88 N.E.2d 478, 2«7 N.Y. 
164, certiorari denied Bohnke v. 
People of State of New York, 62 

S. Ct. 1034, 316 U.S. 667, 86 L.Bd. 
1743, rehearing denied 62 S.Ct. 1806, 
816 U.S. 713, 86 L.Bd. 1778. 

Or.—State ex rel. Rioco v. Biggs, 266 
P.2d 1065, 198 Or. 413. 

FitDiess of fiduolaaries 
Rights guaranteed by Constitution 
to private citizens do not prevent 
government from determining fitness 
of fiduciaries or from restricting 
their actions as such. 

I>.C. —^National Maritime Union of 
America v. Herzog, D.C., 78 F.Supp. 
146, affirmed 68 S.Ct. 1529, 334 U.S. 
854, 92 L.Ed, 1776. 

50^ U.S.—Corpus Juris cited tu 
Detweiler v. Welch, D.C.Idaho, 46 
P.2d 71, affirmed, C.C.A, 46 F.2d 76, 
73 AL.R. 1440. 

CaX—^Proper v. Reclamation Dist. No. 
1500, 163 P. 1037, 174 CaL 816— 
Gray v. Reclamation Dist. No, 1600, 
163 P. 1024, 174 Cal. 622. 

Ex parte Boehme, 56 P.2d 559, 12 
Cal.App.2d 424. 

Conn.—Corpus Juris cited In State v. 
Kievman, 165 A 601, 116 Conn. 458, 
88 A.L.R. 962. 

La.—Corpus Juris cited in Louisiana 
Greyhound Club v. Clancy, 119 So. 
632, 167 La. 511, followed in 120 
So. 295, 167 La. 784, and affirmed 
60 S.Ct. 87, 280 U.S, 526, 74 L.Ed. 
593. 

Mich.—^People v. Immonen, 261 N.W. 
59, 271 Mich. 384. 

Mo.—State ex reL Becker v. Wells- 
ton Sewer Dist. of St. Louis Coun¬ 
ty, 58 S.W.2d 988, 332 Mo. 647— 
Star Square Auto Supply Co. v. 
Gerk, 30 S.W.2d 447, 325 Mo. 968. 
iq-.H.—Nelson v. Wyman, 105 A2d 766, 
99 N.H. 33. 


Ill.—Zadwomy v. City of Chicago, 44 
N.B.2d 426,. 380 Ill. 470. 

Ky.—^Moore v. Northern Kentucky In¬ 
dependent Pood Dealers A.ss'n, 149 
S.W.2d 766, 286 Ky. 24. 

Mass.—Attorney General v. Brissen- 
den, 171 N.E. 82, 271 Mass. 172. 
N.J.—State V. Traffic Tel. Workers' 
Federation of New Jersey, 66 A.2d 
616, 2 N.J. 336, 9 AL.R.2d 864. 
N.Y.—People v. Brown. 27 N.Y.S.2d 
241, 175 Mlsc. 989, affirmed People 
V. Bohnke, 38 N.E.2d 478, 287 N.Y. 
164, certiorari denied Bohnke v. 
People of State of New York, 62 
S.Ct. 1034, 316 U.S. 667, 86 L.Bd. 
1743, rehearing denied 62 S.Ct 1306, 
316 U.S. 713, 86 L.Bd. 1778. 

N.C.—Coggins V. Board of Education 
of City of Durham, 28 S.B.2d 627, 
223 N.C. 763. 

Ohio.—^Kraus v. City of Cleveland, 
127 N.B.2d 609, 163 Ohio St 669. 

Pox V. Prank, 8 N.B.2d 996, 62 
Ohio App. 483, petition dismissed 
198 N.B. 873, 130 Ohio St 268. 

Or.—State v. Laundy, 204 P. 968, 103 
Or, 448, rehearing denied 206 P. 
290, 103 Or. 443, 

S.C.—^Farrow v. City Coimcil of 
Charleston, 168 S.B. 862, 169 S.C. 
873, 87 AL.R. 981. 

48.5 D.C.—^National Maritime Union 
of America v. Herzog, D.C., 78 P. 
Supp. 146, affirmed 68 S.Ct 1629, 
334 U.S. 864, 92 L.Bd. 1776. 

No dubious intrusion on rights 
First Amendment gives to the free- 
loms which it secures a sanctity 
7 hich does not permit of dubious in- 
rusion. 

5 , 0 .—^National Maritime Union of 
America v. Herzog, D.C., 78 F.Supp. 
146, affirmed 68 S.Ct 1529, 334 U.S. 
864, 92 L.Ed. 1776. 

The most important purpose of the 
jonstitutlon is to protect the individ- 
lal right, rather than the collective 
jocial right and it is only when the 
Interests and welfare of the public in 
ireneral are clearly threatened by the 
anrestricted exercise of the individu- 
il right that the individual right 
nust give way to a reasonable limi¬ 
tation and regulation for the public 
STOOdi 

Or;— Christian v. La Forge, 242 P.2d 
797, 134 Or. 450. 
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suffers loss occasioned by the invasion of individual 
rights by the state in the legitimate exercise of the 
police power, it is damnum absque injuria,5i or, in 
the theory of the law, the injured person is com¬ 
pensated by sharing in the general benefits which 
the regulations are intended and calculated to se- 


cure.51-5 

Under the police power, individual rights may be 
limited and restricted, so as to promote the general 
welfare,®^ public health,53 public safety and or¬ 
der,54 public morals, as in the case of regulation 


N.C.—^Turner v. City of New Bern, 
122 S.E. 469, 187 N.C. 640. 

Ohio.—^Kraus v. City of Cleveland, 
127 N.B.2d 609, 163 Ohio St. 559— 
State V. Industrial Commission of 
Ohio, 156 N.B. 107, 116 Ohio St. 67. 

Okl.—One Chicago Coin*s Play Boy 
Marble Board, No. 19771 v. State 
ex rel. Adams, 212 P.2d 129, 202 
Okl. 246. 

Pa.—^Mahon v. Pennsylvania Coal 
Co., 118 A. 491, 274 Pa. 489, re¬ 
versed on other grounds Pennsyl¬ 
vania Coal Co. V. Mahon, 43 S.Ct. 
158, 260 U.S. 393, 67 L.Ed. 322, 28 
A.L..R. 132L 

Tex.— Corpus Juris Seetmdum guoted 
iai Town of Ascarate v. Villalobos, 
223 S.W.2d 945, 950. 148 Tex. 254 
—Corpiu Juris quoted In Halsell v. 
Ferguson, 202 S.W. 317, 321, 109 
Tex. 144. 

Corpus Juris Secundum quoted in 
Corsicana v. Wilson, Civ.App., 249 
S.W.2d 290, 293, 294, error refused 
no reversible error— Corpus Juris 
quoted Itt McKenna v. City of Gal¬ 
veston, Civ.App., 113 S.W. 2d 606. 

Vfiu—^Weber City Sanitation Commis¬ 
sion V. Craft, 87 S.B.2d 163, 196 Va. 
1140—Gorieb v. Pox, 134 S.E. 914, 
145 Va. 664, affirmed 47 S.Ct. 676, 
274 U.S. 603, 71 L..Bd. 1228, 53 A. 
Lr.R. 1210. 

12 C.J, p 931 note 31, p 935 note 54. 

Nature and scope of police power in 
general see supra § 175. 

51. Cal.—^Ex parte Pedrosian, 13 P. 
2d 389, 124 CaLApp. 692. 

N.T.—Gilpin V. Mutual Life Ins. Co. 
of New York, Sup., 64 N.Y.S.2d 436, 
reversed on other grounds 66 N.Y.S. 
2d 831, 271 App.Dlv. 499, motion 
' denied 84 N.B.2d 328, 298 N.Y. 861, 
reversed on other grounds 86 N.E. 
2d 737, 299 N.Y. 253, motion denied 
95 N.B.2d 407, SOI N.Y. 731. 

Ohio.— Corpus Juris cited is. Van 
Gunten v. Worthley. 159 NJB3. 326, 
25 Ohio App. 496. 

Va.—Weber City Sanitation Commis¬ 
sion V. Craft, 87 S.]Gl2d 153, 196 
Va. 1140. 

12 ax p 931 note 31. 

51.5 Va.—^Weber City Sanitation 

Commission v. Craft, 87 S.E.2d 163, 
.196 Va. 1140. 

5$;..U.S.-^tephens V. Ohio State 
Telephone Co., D.C.Ohio, 240 F. 
759. ' . 

Fla—Evez^lades Sugar & Land Co. 
v; Bi^an, 87 So. 68, 81 Fla 76, er¬ 
ror dismissed 42, S.Ct. 183, 257 XJi 
S. 667, 66 L.Bd. 426, 426—W|iltalcer 
V. Parsons, 86 So. 247, 80 Fla 352. 


Ind.—^Thomas v. City of Indianapo¬ 
lis, 145 N.E. 660, 195 Ind. 440, 36 
A.L.R. 1194. 

^.Y.—Corpus Juris Secundum cited 
in Gilpin v. Mutual Life Ins. Co. of 
New Yor]^ Sup., 64 N.Y.S.2d 436, 
444, reversed on other grounds 66 
N.Y.S.2d 831, 271 App.Dlv. 499, mo¬ 
tion denied 84 NE.2d 328, 298 N.Y. 
861, reversed on other grounds 86 
N.E.2d 737, 299 N.Y. 253, motion de¬ 
nied 95 N.E.2d 407, 301 N.Y. 731— 
People V. Chenango County, 39 N.Y. 
S.2d 786. 

Pa—Farmers-Kissinger Market 

House Co. V. City of Heading, 165 
A. 398, 310 Pa 493—Nolan v. 
Jones, 106 A. 235, 268 Pa 124. 

Va—Town of Leesburg v. Tavenner, 
82 S.E.2d 697, 196 Va 80—Finney v. 
Hawkins, 54 S.B.2d 872, 189 Va 
878. 

General welfare as subject of police 
power see supra § 182. 

The sanctity of the home and the 
right of every free man to occupy and 
enjoy the same unmolested is sub¬ 
ject to the higher and greater right 
known as the public welfare. 

Iowa—Stoner v. Iowa State Highway 
Commission, 287 N.W. 269, 227 Iowa 
116. 

Bconomio welfare 

The legislature, under the police 
power, may interfere with private 
rights for the purpose of promoting 
the economic welfare of the commu¬ 
nity, as well as its peace, health, and 
safety. 

U.S.—California-Oregon Power Co. v. 
Beaver Portland Cement Co., C.C.A. 
Or., 73 F.2d 555, affirmed 55 S.Ct. 
725, 296 U.S. 142, 79 L.Bd. 1356. 
Begulatlolui of intoxicating liquors 
Ala—Williams v. State, 60 So.' 903, 
179 Ala 60. 

Ma—^Dexter v. Blackden, 45 A. 525, 
93 Me. 473. 

Miss.—Stepp V. State, 83 So.2d 807, 
202 Miss. 726. 

Mo.—Nickols V. North Kansas City, 
214 S.W.2d 710, 868 Mo. 402. 
N.D.—State v. Ross, 170. N.W.. . 121, 
39 N.D. 630. 

OkL—Cotton Club v. Oklahoma Tax 
Commission, 168 P.2d 707, 195 OkL 
408. 

33 CpJ. p.SlO note 1. 

Parkixur regulations 
N.Y—People v. Lang, 106 N.YS.2d 
829. 

53. Ark.—^Beaty V. Humphrey, 116 
S.W.2d 669, 195 Ark. 1008. 

Cal.—De Aryan v. • Butler, 260 P.2d 
98, 119 Cal.App.2d 674, certiorari 
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denied 74 S.Ct. 863, 347 U.S. 1012, 
98 L.Bd. 1135—^Ex parte Pedrosian, 
13 P.2d 389, 124 Cal.App. 692. 
m.—^Winberry v. Hallihan, 197 N.B. 
662, 861 Ill. 121—People v. Anderw 
son, 189 N.E. 338, 355 Ill. 289. 

N.Y.—Corpus Juris Secundum dted 
in Gilpin v. Mutual Life Ins. Co. of 
New York. Sup., 64 N.YS.2d 436, 
444, reversed bn other grounds 66 
N.Y.S.2d 831, 271 App.Dlv. 499, mo¬ 
tion denied 84 N.B.2d 328, 298 N.Y. 
861, reversed on other grounds 86 
N.B.2d 787, 299 N.Y 263, motion 
denied 96 N.B.2d 407, 301 N.Y 731. 
Va—^Town of Leesbiurg v. Tavenner, 

. 82 S.B.2d 697, 196 Va 80—Finney 
V. Hawkins, 54 S.E.2d 872, 189 Va 
878. 

Public health as subject of police 
power see supra § 183. 

54tt Ala—^Messer v. Southern Alr^ 
ways Sales Co.;, 17 So.2d 679, 245 
Ala 462. 

Cal.—^People v. Bosse, 68 P.2d 990, 21 
Cal.App.2d 276—Ex parte Pedro¬ 
sian, 18 P.2d 389, 124 CaLApp. 692. 
Mo.—State v. Kornegger, 255 S.W.2d 
765, 363 Mo. 968. 

N^Y.—Corpus Juris Secundum dted 
in Gilpin v. Mutual Life Ins. Co. of 
New York, Sup., 64 N.YS.2d 436, 
444, reversed on other grounds 66 
N.YS.2d 831, 271 App.Dlv. 499, mo¬ 
tion denied 84 N.E.2d 328, 298 N.Y. 
861, reversed oh other grounds 86 
N.B.2d 737, 299 N.Y. 263, motion 
denied 95 N.B.2d 407^ 801 N.Y. 731. 
Pa—Commonwealth v. Nelson, 92 A 
2d 431, 172 Pa Super. 125, reversed 
on other grounds 104 Au2d 133, 377 
Pa 68, certiorari granted 75 S.cit. 
68, 348 U.S. 814, 99 L,Bd, —. 

Va—Town of Leesburg v. Tavenner,. 
82 S.B.2d 597, 196 Va 80—Finney 
V. Hawkins, 54 S:B.2d 872, 189 Va 
878—^Thompson v. Smith, 154 S.E. 
679, 165 Va 367, 71 A.L.R. 604. 
Public safety and order as subjects 
of police power see supra SS 184, 
185. 

Prohibitiooi of Oommunlst organlza^ 
tlon 

. The United States government may 
prohibit, by statute, unidentified. ac¬ 
tivity of organization under control 
of leaders of, and acting to achieve 
objectives of,-world mbv^ent for- 
destruction of all presently existing 
national governments and establish¬ 
ment of world dictatorship under 
Coxhmunist auspices; or withdraw 
from members of such organization 
protectlonjs and privileges o^erwlse- 
afforded by such government under* 
Constitution. 
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of gambling,and to prevent fraud.6« Thus, 
steps may be taken to reach actions which 
are in violation of social duties or subversive of 
good order;6«-6 and measures may be taken to 
engender and maintain patriotism in the young.66-to 

Limitations on police power. Notwithstanding 
personal rights are subject to the police power, as 
discussed above, these rights are not to be totally 
annihilated by the police power,6«-i5 or interfered 
with to a greater extent than reasonably necessary, 
taking into consideration the real object to be ac- 
complished.®®-2® The police power must at all 
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times be ^ercised with scrupulous regard for private 
rights guaranteed by the constitution,6 6.25 and even 
then only in the public interest, and not for the 
benefit of a private company or individual.66.30 
Thus, the police power may not be resorted to as 
a cloak for the invasion of personal rights guar¬ 
anteed by the various constitutions,67 and may not 
be exercised capriciously or unreasonably ;67.6 and 
a statute or ordinance which deprives one of his in¬ 
dividual rights cannot be sustained under the police 
power when the regulation does not reasonably 
come within the scope of the police power.63 


U.S.—Communist Party of XT. S. v. 
Subversive Activities Control 
Board, C.AD.C., 22S F.2d 631. 

Steps against Inolpleat evils 
Tbe state cannot be required to de¬ 
fer adoption of measures for its own 
safety and peace until revolutionary 
utterance and acts lead to actual dis¬ 
turbance of peace or imminent and 
immediate dangrer of destruction, but 
may in exercise of its judgment seek 
to prevent evil In Its.lnclpiency. 

N.T.—^People ex rel. Pish v. Sand- 
strom, 18 N.B.2d 840, 279 N.Y. 623, 
120 AL.R 646.' 

ICatual savlngti gruaraaty fiutd 
Mass.—In re Opinion of the Justices, 
181 N.B. 883, 278 Mass. 607, 82 A. 
Ii.R. 1021. 

PingrerprlnLtingr 

Ind,—State ex rel. Mavlty v. Tyndall, 
74 N’.B.Sd 914, 226 Ind. 360, certio¬ 
rari denied 68 S.Ct 609,‘ 383 U.S. 
834, 92 L.£l^ 1118, rehearingr denied 
68 S.Ct 732, 833 U.S. 858. 92 L.Ed, 
1138. 

N.J.—McGovern v. Van Riper, 46 A. 
2d 842, 187 N.J.Bq. 548. 

Tests to determitie blood type 
N.J.—State V. Alexander, 83 A.2d 
441, 7 N.J. 586, certiorari denied 
72 S.Ct. 638, 343 U.S. 908, 96 L..Bd 
1326. 

Cortese v. Cortese, 76 A2d 717, 
10 N.J.Super. 162. 

Traffle xegrtOatloiis 

Idaho.^tate v. Heitz. 288 P.2d 439, 
72 Idaho 107. 

65, Mich.—^Parkes v. Bartlett, 210 
N.W. 492, 236 Mich. 460, 47 A.L,.R 
1128. 

NtY.—Corptui Jtixis SemuLdiim dted 
ta Gilpin V. Mutual Life Ins. Co. of 
New York, Sup., 64 N.Y.S.2d 436, 
444, reversed on other grounds 66 
N.Y.S.2d 881. 271 App.Biv. 499, mo- 
tlon denied 84 K.B.2d 328, 298 N.Y. 
861 , reversed on other grounds 86 
N.B.2d 737, 299 N.Y. 263, motion 
denied 96 N.B.2d 407, 301 N.Y. 731. 
Va.—Finney v. Bawkins, 64 S.B.2d 
872. 189 Va. 878.^ • 

Public morals as subject of police 
power see supra § 186. 


PzOhlbltioii of eiLtertaiimiea.t where 
liquor sold 

Ordinance prohibiting musical en¬ 
tertainment and dancing in places 
where intoxicating liquor or non- 
intoxicating beer is offered for sale is 
proper exercise of "'police power," 
and is not Invalid as violative of 
provisions of state constitution gruar- 
anteeing personal rights. 

Mo.—Zinn v. City of SteelviUe, 178 
I S.W.2d 398, 361 Mo. 413. 

66, U.S.—Gonzalez v. People of Por¬ 
to Rico, C.C.A.Puerto Rico, 61 P.2d 
61. 

N*.Y.—Corpus Juris Seouudum cited 
la Gilpin v. Mutual Life Ins. Co. 
of N. Y., Sup., 64 N.Y.S.2d 436, 444, 
reversed on other grounds 66 N. 
Y.S.2d 831, 271 App.Div. 499, mo¬ 
tion denied 84 N.B.2d 328, 298 N.T. 
861, reversed on other grounds 86 
N.B.2d 737, 299 N.T. 263, motion 
denied 96 N.B.2d 407, 301 N.T. 731. 
N.C.—Smith V. Fidelity & Deposit 
Co. of Baltimore, Md., 182 S.B. 
792, 191 N.C. 643, error dismissed 
Fidelity & Deposit Co’ of Mary¬ 
land V, State of North Carolina, 48 
S.Ct 166, 276 U.S. 605, 72 L.Bd. 396. 
Prevention of fraud as subject of 
police power see supra § 187. 

56.5 N.Y.—People ex rel. Fish v. 
Sandstrom, 18 N.B.2d 840, 279 N.T. 
623, 120 A.L.R. 646. 

56.10 N.T.—^People ex rel. Pish v. 
Sandstrom, 18 N.B.2d 840, 279 N.T. 
623, 120 AL.R. 646. 

Flag salute 

Pa.—Commonwealth v. Bortlik, 5 
Monroe L.R 24. 

56.15 Okl.—Oklahoma Natural Gas 
I Co. V. Choctaw Gas Co., 236 P.2d 
970, 206 Okl. 266. 

56.20 Okl.—Oklahoma Natural Gas 
Co. V. Choctaw Gas Co., supra. 

58,25 Okl.—Oklahoma Natural Gas 
Co. V. Choctaw Gas Co., supra. 
56.30 Okl.*—Oklahoma Natural Gas 
Co. V. Choctaw Gas Co., supra. 

57. Cal.—^People v. Holder, 199 p. 

. 832, 63 Cal.App. 46. 

Ga.—Corpus Juris Seonudum quoted 
ia Mayor v. Savannah Distributing 
Co., 43 S.B.2d 704, 713, 202 Ga. 659. 
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—^People V. City of Chicago, 108 
N.E.2d 16, 418 Ill. 83. 

Mo.—Graff v. Priest, 201 S.W.2d 946, 
366 Mo. 401, certiorari denied 68 
S.Ct 88, 332 U.S. 770, 92 L.Bd, 366. 
N.Y.—Bowen v. City of Schenectady, 
240 N.T.S. 784, 136 Mlscs. 307, af¬ 
firmed 246 N.Y.S. 913, 231 App. 
Dlv. 779. 

Corpus Juris Seouudum cited lu 
Gilpin V. Mutual Life Ins. Co. of 
N. Y., Sup., 64 N.Y.S.2d 486, 444, re¬ 
versed on other grounds 66 N.T.S. 
2d 831, 271 App.Div, 499, motion 
denied 84 N.E.2d 328, 298 N.Y. 
861, reversed on other grrounds 86 
N.B.2d 737, 299 N.Y. 263, motion 
denied 95 N.E.2d 407, 301 N.Y. 731. 
Ohio.—Webb v. Board of Education 
of Brown-Zaleski School Diet of 
Vinton County, 2 Ohio Supp. 71. 

Pa.—^Hertz Drivurself Stations v. 
Siggins, 58 A.2d 464, 359 Pa. 25, 

7 AL.R.2d 438. 

12 C.J. p 930 note 25. 

57.5 -Mo.-Poole & Creber Market 
Co. V. Breshears, 126 S.W.2d 23, 
343 Mo. 1138. 

Mont.—State v. Rathbone, 100 P.2d 
86, 110 Mont 225. 

N.J.—^Messina v. Mayor and Council 
of Borough of Lodi, 87 A.2d 729, 18 
N.J.Super. 603. 

N.Y.—-Hamilton v. Brennan, 119 N.Y. 

S.2d 83, 203 Misc. 636. 

Ohio.—Grieb v. Department of Liquor 
Control of State, 90 N.B.2d 691, 163 
Ohio St 77. 

58. U.S.—Louis K. Liggett Co. v. 
Baldridge, Pa., 49 S.Ct 67, 278 U. 

S. 105, 73 L.Ed. 204—Pierce v. 
Society of the Sisters of the Holy 
Names of Jesus and Mary, Or., 46 
S.Ct 671, 268 U.S. 610, 69 L.Ed. 
1070, 39 A.L.R. 468. 

Road Improvement Dist No. 7 
of Crittenden County. Ark. v. St 
Louls-San Francisco R. Co., C.CJt 
Ark., 28 F.2d 826. 

McDermott v. City of Seattle, 
D.C.Wash., 4 F.Supp. 866. 

Cal.—Stone v. Cordua Irr. Dist, 287 
P. 654, 72 Cal.App. 331. 

D.C.—In re Stuart, 114 F.2d 826, 72 
App.D.C. 389. 

Fla.—^Maxwell v. City of Miami, 100 
So. 147, 87 Fla. 107, 33 A.L;r. 682. 
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It is apparent from the above that each case must 
be determined on its individual facts,^8-5 and that 
precautionary measures must be used to guard 
against two dangers, first, lest the civil liberties 
guaranteed under our Bill of Rights be unneces¬ 
sarily invaded, and second, lest, using the Bill of 
Rights as a cloak, an individual is allowed to commit 
a nuisance or worse against the public.58.lo 

Curtailment of rights of racial group. While 
pressing public necessity may sometimes justify the 
existence of restrictions which curtail the civil 
rights of a single racial gfroup,®^*!^ racial antago¬ 
nism never can.58.20 

Emergency, In the case of emergency legislation 
enacted under the police power, the suspension of 
individual rights can exist only so long as the 
necessity for it appears but the failure of the 
legislature to limit its operation to a definite term 
does not invalidate the statute so long as conditions 
justifying its passage remain.50 However, the ex¬ 
istence of an emergency, even during time of war, 
does not justify legislation which transgresses the 


constitutional rights of the individual unreason- 

ably.6®-5 


§ 200. Construction of ConstitutioiMl Guar¬ 
anties 

Constitutional rights are coequal and must be har^ 
monized with each other and given a reasonable con- 
struction; and provisions for the security of person and 
property must be liberally construed. 

All constitutional rights are coequal and must be 
harmonized with each other, no one such right 
being permitted to override or submerge an- 
other.5®*50 In accordance with the rules govern¬ 
ing the construction of constitutional provisions 
generally, discussed supra §§ 12-38, the construction 
given to a right guaranteed to the individual by 
the constitution must always be a reasonable 
one;5®-55 and constitutional provisions, designed for 
the preservation and security of the elementary 
rights of life, liberty, and property, are to be con¬ 
strued liberally,®! and with reference to what were 
considered the natural rights of men under the com- 


HL—^Eleopoulos V. City of Chicagro, 
120 N.B.2d 656—Chlcagro Park 
DiaL V. Canfield, 19 N.B.2d 376, 370 
Ill. 447, 121 A.Li.R. 557—People v. 
Redfield, 10 N.B.2d 341, 366 Ill. 
562—^Kennedy v. City of Evanston, 
181 N.E, 312, 348 Ill, 426—Phipps 
V. City of Chicago, 171 N.B, 289, 
839 Ill. 816—City of Chicago v. 
Kautz, 144 N,R 805, 818 III. 196, 
35 A.L..R. 1050. 

Ind.—-Weisenberger v. State, 175 NJES. 
238, 202 Ind. 424. 

Me.—State v. Old Tavern Farm, 180 
A. 473, 133 Me. 468, 101 A.L..R. 810. 
Nev.—Park v. State, 178 P. 889, 42 
Nev. 386. 

K.H.—State v. liOthrops-Farnham, 
150 A. 661, 84 N.H. 822. 

N.J.—^Hart v. Teaneck Tp., 60 A.2d 
866, 136 N.J.Law 174, 169 A.L..R. 
973. 

N.Y.—Pratter v. LascofC, 185 N.B. 
716, 261 N.Y. 609, certiorari denied 
Lascoff V. Pratter, 63 S.Ct. 786, 289 

U. S. 754, 77 L-Bd. 1498. 

People, on Complaint of Mullaly, 

V. Banks, 6 N.Y.S.2d 41, 168 Misc. 

’ 615. 

Ohio.—State ex rel Book v. City of 
Cleveland. 20 Ohio Cir.Ct.N.S., 638 
—^In re Steube, 16 Ohio N.P.,N.S., 
401, affirmed 110 N.B. 260, 91 Ohio 
St. 136, 69. Wkly.Law Bui. 460. 
Wis.—Stierle v. Rohmeyer, 260 N.W. 

647, 218 Wis. 149, 

12 ax p 932 note 33. 

Scope of, and limitations on, police 
power see supra § 176 et seq. 

68.6 Colo.—Hamilton v. City of Mon¬ 
trose, 124 P.2d 767, 109 Colo, 228. 
68.10 Colo.—Hamilton v, City of 
Montrose, supra. ‘ ' 


68.15 U.S.—Toyosaburo Korematsu 
V. U. S.. Cal., 66 S.Ct 193, 323 U.S. 
214, 89 Ii.Bd. 194, rehearing de¬ 
nied 65 S.Ct 674, 824 U.S. 885, 89 
L-Bd. 1435. 

58.20 U.S.—Toyosaburo Korematsu 
V. U. S., supra. 

58. N.Y.—Corpus Juris oLted in Gil¬ 
pin V. Mutual Liife Ins. Co. of N. 
Y., Sup., 64 N.Y.S.2d 436, 444, re¬ 
versed on other grounds 66 N.Y.S. 
2d 831, 271 App.Biv. 499, motion de¬ 
nied 84 N.E.2d 828, 298 N.Y. 861, re- 
I versed on other grounds 86 N.B.2d 
737, 299 N.Y. 253, motion denied 95 
N.B.2d 407, 301 N.Y. 731. 

S.C.—State ex reL Zimmerman v. 
Gibbes, 172 S.B. 130, 171 S.C. 209. 

60. CaL—Jersey Maid Milk Products 
Co. V. Brock. 91 P.2d 677, 13 Cal. 
2d 620. 

N-Y,—^People, by Van Schaick, v. 
Title & Mortgage Guarantee Co. of 
Buffalo, 190 N,B. 163, 264 N.Y. 69. 

60.6 N.Y.—^Kuperschmld v. Globe 
Brief Case Corp., 65 N.Y.S.2d 639, 
184 Misc. 1022, reversed on other 
grounds 68 N.Y.S.2d 71, 185 Misc. 
748. 

60.50 Fla.—Boynton v. State, 64 So. 
2d 636. 

m. —Swing V. American Federation 
of Labor, 22 N.B.2d 867, 872 lU. 
91, certiorari denied American Fed¬ 
eration of Labor v. Swing, 60 S.Ct 
614, 309 U.S. 669, 84 L.Bd. 1007. 
reversed on other grounds 61 S.Ct 
568, 312 U.S. 321, 85 L.Bd. 856, re¬ 
hearing denied 61 S.Ct 735, 312 
U.S. 715, 86 L.Ed. .ll45. . 
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60.55 Mont—State v. Rathbone, 100 
P.2d 86. 110 Mont 225. 

61. U.S.—Byars v. U. S., Iowa, 47 
S.Ct 248, 278 U.S. 28, 71 L.Bd. 
520 — ^Boyd V. U. S., N.Y., 6 S.Ct 624, 
116 U.S. 616, 29 L.Bd. 746. 

Stark V. U. S., C.C.A.Neb„ 44 F. 
2d 946. 

U. S. ex rel. Flannery v. Com¬ 
manding General, Second Service 
Command, D.C.N.Y., 69 F.Supp. 

661—^U. S. V. Smith, D.C.Mo., 23 F. 
Supp. 628. 

Ala.—^Ex parte Ashton, 166 So. 773, 
281 Ala. 497, 104 A.L.R. 64—Henry 
V. State ex rel. Armstrong, 117 
So. 633, 218 Ala. 78—^Henry v. State 
ex rel. Hartsfleld, 117 So. 626, 218 
Ala. 71—=Randle v. Winona Coal 
Co., 89 So. 790, 206 Ala. 264, 19 
AL.R. 118. 

D.C.—^Hubbard v. Mellon, 6 R2d 764, 
65 App.D.C. 841. 

Ill.—^People V. Lewis, 81 N.B. 2d 796, 
376 Ill. 830, certiorari denied Lew¬ 
is V. People of State of Illinois, 62 
S.Ct 58, 314 U.S. 628, 86 L.Ed. 
604. 

Ky.—Commonwealth v. O'Harrah, 
262 S.W.2d 885. 

Miss.—State y. Bates, 192 So. 832, 
187 Miss. 172. 

N.J.—State V. Butterworth, 142 A 
57, 104 N.J.Law 679, 58 AL.R. 744. 

N.C. —State v. Harris, 6 S.B.2d 864, 
216 N.a 746, 128 A.L.R. 658 . 

Okl.r^alter . V. State, 102 P. 719, 2 
Okl.Cr. 464. 189 Am.S.R. 986, 26 L. 
R.'A;N.S., 60. 

Or.—State ex reL Gladden v. Loner- 
gan, 269 P.2d 491, 201 Or. 163. 

S.a—^Kirkland v. Allendale County^ 
123 S.B. 648, .128 B.C. 64L 
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mon law which existed at the adoption of the con- 

stitution.62 

The first ten amendments to the federal Consti¬ 
tution, being limitations on the federal government 
only, were not intended to lay down any novel prin¬ 
ciples of government, but simply embodied certain 
guaranties and immunities which we had inherited 
from our English ancestors, and which had from 
time immemorial been subject to well recognized 
exceptions, arising from the necessities of the 
case.®^ These exceptions have continued to be 
recognized as if formally expressed.®^ 

Flexibility in application. The meaning of the 
constitutional guaranties never varies, but the scope 
of their application must expand or contract to 
meet the new and different conditions which are 
constantly coming within the field of their opera¬ 


tion and the degree of a guaranty must be de¬ 
termined in, the light of the social and economic 
conditions prevailing at the time the guaranty is 
proposed to be exercised rather than at the time it 
was approved.^®-® 

§ 201. Imposition of Licenses and License 
Taxes 

The constitutional guaranties of personal and prop¬ 
erty rights do not prohibit or invalidate legislation rea¬ 
sonably requiring licenses or permits to engage in a 
particular business or occupation or imposing license 
taxes on persons so engaged. 

The constitutional guaranties of personal and 
property rights do not prohibit or invalidate stat¬ 
utes or ordinances reasonably requiring licenses or 
permits to engage in a particular business or occupa¬ 
tion or imposing license taxes on persons so en¬ 
gaged.®® However, the requirement of a license. 


^ jVia .—"Ex parte Wetzel, 8 So.2d, 
824, 243 Ala. 130. 

Colo.—^People v. Stanley, 255 P. 610, 
81 Colo. 276. 

Idaho.—Craigr v. Lane, 89 P.2d 1008, I 
60 Idaho 178. 

12 C.J. P 935 note 52. 

63. XJ.S.—^Robertson v. Baldwin, 

Cal., 17 S.CL 326. 166 U.S. 276, 41 
UBd. 715. 

Bell V. Hood, D.CCal., 71 P.Supp. 
813. 

These sfnaraatles do not forbid ex¬ 
tradition of an American citizen to 
a foreign country where he is charg¬ 
ed with the commission of a crime, 
nor secure to him a trial there in 
accordance with such guaranties. 

U.S.—^Neely v. Henkel, N.Y., 21 S.Ct 
302, 180 U.S. 109, 46 KEd. 448. 

64. U.S.—^Robertson v. Baldwin, 

Cal., 17 S.Ct 326, 165 U.S. 276, 41 
Ij.Ed. 716—^Mattox v. U. S., Kan., 
16 S.Ct 337, 166 U.S. 237, 243, 89 
L.Bd. 409. 

65. U.S,—Village of Euclid, Ohio, v. 
Ambler Realty Co., D.C., 47 S.Ct 
114, 272 U.S. 366, 71 L-Ed. 303, 64 

AL.R. 1016. 

Fla.—City of Coral Gables v. Cran- 
don, 26 So.2d 1, 167 Fla. 71. 

NTeb.—^Pettis v. Alpha Alpha Chap¬ 
ter of Phi Beta Pi, 213 N.W. 836, 
116 Neh. 626. 

65.6 Fl€u—^Miaml Laundry Co. v. 
Florida I>ry Cleaning & Laundry 
Board, 183 So. 759, 134 Fla. 1, 119 
A.L.R. 956—State ex rel. Reynolds 
V. City of St Petersburg, 183 So. 
804, 133 Fla. 766, 118 A.L.R. 667. 

66. U.S.—Stewart Dry Gk>ods Co. v. 
Lewis, DC.Ky., 7 P.Supp. 438, dis¬ 
senting opinion 8 P.Supp. 896, re¬ 
versed on other grounds 66 S.Ct 
526, 294 U.S. 650, 79 L.Ed. 1064, 
rehearing denied 66 S.Ct 662, 296 
U.S. 768, 79 L.Ea. 1709, Levy v. 


Lewis. 66 S.Ct 662, 296 U.S. 768, 
79 L.Ed. 1709, J. C. Penny Co. v. 
Lewis, 66 S.Ct 662, 295 U.S. 768, 79 
L.Ed. 1709, and Kroger Grocery & 
Baking Co. v. Lewis, 55 S.Ct 662, 
292 U.S. 768, 79 L.Ed. 1709. 

Ala.—State Tax Commission v. Stan¬ 
ley, 178 So. 609, 284 Ala. 66—State 
V. Kartus. 162 So. 633, 230 Ala. 352. 
101 AL.R. 1336, answers conform¬ 
ed to 162 So. 638, 26 Ala.App. 446, 
certiorari denied 162 So. 541, 230 
Ala. 357—^Republic Iron & Steel 
Co. V. State, 86 So. $6, 204 Ala. 469. 

Cal.—People v. Yant, 80 P.2d 606, 
26 Cal.App.2d 725. 

Colo.—^Warner v. People, 208 P. 469, 
71 Colo. 669. 

Pla.—Gaulden v. Kirk, 47 So.2d 667— 
Hill V. State ex rel. Watson, 19 
So.2d 857, 166 Fla. 246, reversed 
on other grounds 65 S.Ct 1373, 325 

U. S. 638, 89 L.Bd. 1782, rehearing 
denied 66 S.Ct 11, 326 U.S. 804, 
90 L.Ed. 489—^Pellicer v. Sweat 
179 So. 423, 131 Fla. 60. 

Ga,—Ingram v. State, 19 S.E.2d 498, 
193 Ga. 666—Ard v. City of Macon, 
200 S,E. 678, 187 Ga. 127—Standard 
Oil Co. of Kentucky v. State Reve¬ 
nue Commission, 176 S.B. 1, 179 
Ga. 871—^Interstate Co. v. Richard¬ 
son, 169 S.E. 373, 177 Ga. 9—Camp 

V. State, 164 S.B. 436, 171 Ga. 26— 
Southern Ruralist v. City of Car¬ 
rollton, 149 S.B. 882, 169 Ga. 112 
—Lloyd V. Richardson, 124 S.E. 87, 
168 Ga. 633. 

Ill. —^vitagraph Co. of America v. 
City of Chicago, 209 HLApp. 591. 

Ky.—City of Louisville v. Sebree, 
214 S.W.2d 243, 808 Ky. 420— 
Robertson v. Com., 40 S.W. 920, 101 
Ky, 285, 19 Ky.L. 442. 

La.—^Louisiana Greyhound Club v. 
Clancy, 119 So. 682, 167 La. 511, 
followed in 120 So. 296, 167 La. 
784, and affirmed 50 S.Ct 87, 280 
U.S. 625, 74 KEd. 593. 
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Me.—State v. Lemar, 87 A.2d 886, 147 
Me. 405. 

Mass.—Commonwealth v. HafCer, 180 
N.B. 616, 279 Mass. 73. 

NT.X—^De Rods v. Chapman, 147 A. 
670, 106 N.J.Law 6. 

Ackerman v. Steiner, 147 A. 746, 
7 H.J.Misc. 1066. 

N.C.—Smith v. Fidelity & Deposit 
Co. of Baltimore, Md., 182 S.B. 792, 
191 N.C. 643, error dismissed Fi¬ 
delity & Deposit Co. of Maryland 

V. State of North Carolina^ 48 S. 
Ct 166, 276 U.S. 605, 72 L.Bd. 396. 

Ohio.—^Pox V. Prank, 3 N.B.2d 996, 62 
OhloApp. 483, petition dismissed 
198 N.E. 873, 130 Ohio St 268. 

McGowen v. Shatter, Coxn.PL, 111 
N.E.2d 616. 

Pa.—Commonwealth v. Dougherty, 40 
A.2d 902, 166 Pa.Super. 620. 

Tenn.—^McMillan v. City of Knox¬ 
ville, 202 S.W. 66, 189 Tenn. 319. 

W.Va.—State v. Morrison, 127 S.B. 

76, 98 W.Va. 289. 

37 C.J. p 196 note 4. 

Liberty to choose occupation see In¬ 
fra § 212. 

Taxing and licensing of the press see 
infra § 218 f. 

3Uoeiure to perform marriages 
The right of a licensed minister 
under statute to perform marriage 
ceremonies is not a “property right'’ 
within meaning of constitutional pro¬ 
vision that arbitrary power over 
property of free men exists nowhere 
in a republic; and statute authorizing 
county court, which is also author^ 
Ized to license ministers to perform 
marriage ceremonies, to revoke any 
such license after notice to licensee 
does not give coimty court “arbitrary 
power*’ over lives, llbexrty and prop¬ 
erty of free men in violation of con¬ 
stitution. 

Ky.—^Ladd v. Commonwealth, 238 S. 

W. 2d 617, 813 Ky. 764. 
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or the imposition of a license tax, by a state is in 
pursuance of the police power and for purposes of 
revenue, as is explained in Licenses § 6, and when 
required or imposed under the police power, the 
regulation or imposition will constitute an infringe¬ 
ment of the constitutional guaranties of person or 
property, if it is not based on any reasonable con¬ 
sideration of the public health, morals, or safety.^^ 

Unless the occupation or business is of a nature 
which is injurious or offensive to the public wel¬ 
fare, as considered in Licenses § 19, the imposi¬ 
tion of a license tax contravenes the constitutional 


16 C.J.S. 

guaranties of person and property where the tax 
is so unreasonable or arbitrary as to amount to a 
confiscation of property or a denial of the right to 
engage in a particular trade, occupation, or profes- 
sion,®8 particularly when it is levied pursuant to 
the police power of the state.®® 

License of motor vehicles. Where statutes and 
ordinances imposing licenses and license fees and 
taxes on persons owning or operating motor vehi¬ 
cles are reasonable as to the amount of the fee im¬ 
posed, and do not discriminate against owners or 
operators of the same class, they are generally held 


Denial of license bold valid 
Where proper administrative body 
is vested with discretion to issue 
permits or to refuse to issue permits 
with reference to a business, the 
conduct of which may be wholly pro¬ 
hibited, a denial of a license does 
not deprive applicant of anything to 
which he has an absolute rlgrht and 
does not deprive him of life, liberty, 
or property. 

Ga.—Ward v. Drennon, 40 S.B.2d 649, 
201 Ga. 605. 

Suspension of license held valid 
Suspension of real estate broker's 
license for unfair dealing* would not 
be unconstitutional on ground of de¬ 
priving broker of a personal or prop¬ 
erty right since privilege of engaging 
in the sale of real estate is condi¬ 
tioned upon proper observance of the 
law and rules relating to such busi- 
nesa 

Mich.—^Ranke v. Michigan Corp. & 
Securities Commission, 26 N.W.2d 
S98, 817 Mich. 304. 

Bzemptlng oMoldlers 
A statute imposing occupation tax¬ 
es on persons engaged in certain of 
the learned professions is not viola¬ 
tive of the BiU of Rights because 
exempting ex-confederate soldiers 
therefrom. 

Ala.—^McLendon v. State, 60 So. 392, 
179 Ala. 54, Ann.Cas.l915C 691. 

Billboards 

City officers could remove bill¬ 
boards erected in violation of an or¬ 
dinance reauiring a permit, but 
would not be Justified in destroying 
them. 

Ohio.—City of Cincinnati v. Criterion 
Advertising Co., 168 IT.E. 227, 32 
OhioApp. 472. 

Statute prohibiting Issuance of li¬ 
cense 

A statute prohibiting coimty com¬ 
missioners from issuing a license for 
the sale of three and two tenths beer 
over the objection of the township 
board In the township where appli¬ 
cant desired to locate did not violate 
the constitutional provision declaring 
that all men were possessed of equal 
and inalienable natural rights, In¬ 


cluding life, liberty, and the pursuit 
of happiness. 

Kan.—Johnson v. Board of Com'rs of 
Reno Coimty, 75 P.2d 849, 147 Kan. 
211 . 

67. Cal.—^People v. Davenport, 69 P. 
2d 862, 21 CaLApp.2d 292—^BX parte 
Blanc, 262 P. 1068, 81 Cal.App. 105 
—^People V. Pace, 238 P. 1089, 73 
CaLApp. 548—^Bx parte Dees, 189 
P. 1060, 46 Cal.App. 666. 

HI.—City of Blue Island v. Kozul, 
41 N.B.2d 516, 379 Ill. 611. 

Ky.—Southern Linen Supply Co. v. 
City of Ha 2 ®rd, 151 S.W.2d 768, 286 
Ky^ 626—^Rawles v. Jenkins, 279 
S.W. 360, 212 Ky. 287. 

K.H.—State v. Moore, 13 A.2d 143, 91 
N.H. 16. 

N.J.—^Borden's Farm Products of N. 
J. V. Board of Health of Borough 
of Somerville, 114 A.2d 788, 86 
N.J.Super. 104. 

N.T.—^People ex rel. Ferris v. Horton, 
264 N.Y.S. 84, 147 Misc. 606, af- 
fimed 269 N.T.S. 679, 239 App. 
Div. 610. 

N.C.—State v. Ballance, 51 S.E.2d 
731. 229 NT.C. 764, 7 A.L.R.2d 407. 
Pa.—^In re Brittain's Application, 6 
PaCo. 318, 86 P.L.J. 17, 22 W.N.C. 
35. 

37 aj. p 197 note 6. 

Scope of police- power in general see 
supra § 175. 

Xax based on method of oondnot of 
business 

A tax on the method of conduct of 
business is discriminatory and void; 
and an ordinance taxing a firm or 
corporation engaged in business of 
distributing manufactured soft 
drinks In city exclusively from a 
w€u:ehouse located anywhere else im¬ 
posed tax on manner of conduct of 
business and was contrary to the 
constitution. 

Ala—^Rochell v. City of Florence, 
188 So. 247, 237 Ala 636. 

tnmeoessary interfereitce with lib¬ 
erty 

(1) The statute providing for is¬ 
suance Of licenses to trade schools 
by the Commissioner of Education, 
insofar as it makes approval of tui¬ 
tion to be charged one of the requi¬ 
sites for issuance of the license, is* 
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an unnecessary Interference with in¬ 
dividual liberty, and is unconstitu¬ 
tional. 

N.Y. —Grow System School by Gar- 
ford Lab. V. Board of Regents of 
University of State, 98 Nr.Y.S.2d 
834, 277 App.Div. 122. 

(2) The provision of Barbers* Li¬ 
cense Code prohibiting the advertis¬ 
ing of prices of barber services in 
any form under penalty of suspension 
or revocation of offender's certificate 
of registration is unconstitutional as 
unduly interfering with constitution¬ 
al prerogatives. 

Ohio.—^Jones v. Bontempo, 82 N.B.2d 
17, 187 Ohio St 684. 

Xiioense taxes held valid 
Ga.—^Rossman v. City of Moultrie, 
7 S.E.2d 270, 189 Ga. 6«. 

ea U.S.—^Pield Packing Co. v. Glenn, 
D.C.Ky., 6 F.Supp. 4, modified on 
other grounds Glenn v. Field 
Packing Co., 54 S.Ct 188, 290 U.S. 
177, 78 L.Ed. 262. 

Ga.—City of Newnan v. Atlanta 
Laundries, 162 S.E. 497, 174 Ga 
99, 87 AL.R. 607, appeal dismissed 
Atlanta Laundries v. City of New- 
nan, 62 S.Ct'496, 286 U.S. 626, 76 
L.Ed. 1269. 

Ky.—City of Louisville v. Sebree, 
214 S.W.2d 248, 808 Ky. 420— 
Great Atlantic & Pacific Tea Co, v. 
Kentucky Tax Commission, 128 S. 
W.2d 681, 278 Ky. 367—Hager v. 
Walker, 107 S:W. 264, 128 Ky. 1, 
32 Ky.L. 748, 129 Am.S.R. 238, 16 
L.RA.,N.S., 196. - 

Mont—State v. Gleason, 277 P.2d 530 
—Corpus Jtiris Secundoxn cited 
and quoteld in Brackman v. Kruse, 
199 P.2d 971, 978, 981, 122 Mont 
91. 

Ohio.—^Myers v. City of Defiance, 36 
N.B.2d 162, 67 OhioApp; 169. 

69. HI.—Bessette v. People, 62 N.E 
215, 193 HI. 83,4, 56 L.R.A. 658. 
Iowa—State v. Osborne, 164 NT.W. 
294, 171 Iowa 678, Ann.Cas.l917E 
497. 

Mont.—Crapns Juris Seonndum qnot- 
. ed in Brackman V. Kruse, 199 P. 

2d.971, 981, 122 Mont 9L 
N.H.—State v. Lothrops-Fambmn, 
160 A. 661, 84 UBL 322. 
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CONSTITUTIONAL LAW §§ 201-202 


not to infringe on personal or property rights guar¬ 
antied by the constitutions.*^® 

§ 202. Personal Liberty 

a. In general 

b. Limitations and restrictions 
a. In General 

The right of personal liberty Is fundamental and nat¬ 
ural and one of the most sacred and valuable rights. It 
consists In the power of locomotion without restraint 
except by due process, and frequently Includes other 
rights. 

Personal liberty, or the right to the enjoyment 
of life and liberty, is one of the fundamental or 
natural rights,*^ which has been protected by its 


inclusion as a guaranty in the various constitu¬ 
tions,*^2 which is not derived from, or dependent on, 
the federal Constitution,‘^2.6 and which may not be 
submitted to a vote and may not depend on the out¬ 
come of an election.'^^.io it is one of the most 
sacred and valuable rights ;*^3 as sacred as the right 
of private property ©r as occup 3 dng a preferred 
position as contrasted with property rights;*^^-5 and 
is regarded as inalienable.^® 

Definition and nature of personal liberty. The 
right of personal liberty consists in the power of 
locomotion, of changing situation or removing one's 
person to whatsoever place one's inclination may 
direct without any restraint except by due process 
of law,*^® and in general to live where and as he 


TO. Ga.—Georgria Hlgrhway Express 
V. l^rrlson, 157 S.E. 464, 172 Ga. 
431. 

42 C.J. P 664 note 44. 

Ck>iLditioiii preoedeat to IssnaaLCO of 
UoexLsa 

(1) A statute, prohibiting: the is¬ 
suing of an automobile license with¬ 
out an affidavit that all taxes due on 
the automobile for the preceding 
year have been paid, does not vio.- 
late the inalienable rights of acquir¬ 
ing, possessing, and protecting prop¬ 
erty. 

Colo.—^Milllken v. O’Meara, 222 P. 

. 1116, 74 Colo. 475. 

<2) City ordinance prohibiting is¬ 
suance of license to anyone failing 
to pay city personal tax for preced¬ 
ing year, as applied to motor vehicle 
owners who had failed to pay city 
personal tax and were required to 
obtain* city vehicle license, did not 
conflict with provision of state con¬ 
stitution giving all persons the nat¬ 
ural right to enjoyment of the gains 
of their own industry. 

Mo.—Hammett v. Kansas City, 173 
. S.W.2d 70, 351 Mo. 192. 

Tazioabs 

U.S.—Walton V. City of Atlanta, D.C. 
Ga, 89 P.Supp. 309, modified on 
other grounds, C.A., 180 F.2d 143, 
set aside on other groxmds, 181 F. 
2d 693, certiorari denied 71 S.Ct. 
56, 340 t7.S. 823, 96 L.Ed. 604. 

Va—Kizee v. Conway, 85 S.E.2d 99, 
.184 Va 800. 

Bented automobiles 
Motor Vehicle Act provisions gov¬ 
erning Insurance and license plates 
oh' rented driverless cars does not 
violate the constitutional right to 
acquire, possess, and protect proper- 
ty. 

Colo.—^Driverless Car Co. v. Arm¬ 
strong, 14 P.2d 1098, 91 Colo. 334. 

71, U.S.-;—West Virginia State Board 
of Education v. Barnette, W.Va, 
63 act 1178, 819 U.S, 624, 87 Jm 
Ed. 1628, 147 A.L.R. 674. 


Screws v. U. S., C.C.A.Ga, 140 
P.2d 662, reversed on other 
grounds 65 S.Ct 1031, 825 U.S. 91, 
89 L.Ed. 1496, 162 A.L..R. 1330— 
Culp V. U. S., C.C.A.Ark., 131 P.2d 
93. 

La—City of Monroe v. Ducas, 14 So. 

2d 781, 203 La 974. 

Neb.—^Hanson v. Union Pac. R. Co., 71 
N.W.2d 626, 160 Neb. 669. 

N.Y.—People ex rel. Gow v. Bingham, 
107 N.Y.S. 1011, 67 Misc. 66. 21 
Cr.R. 669. 

Or.—^Kosciolek v. Portland R., eta, 
Co., 160 P. 132, 81 Or. 617. 

Utah,—State v. Barlow, 153 P.2d 647, 
107 Utah 292, appeal dismissed 65 
S.Ct 916, 324 U.S. 829, 89 L.Ed. 
1396, rehearing denied 65 S.Ct 
1026, 324 U.S, 891, 89 L.Ed. 1438. 
Natural rights see supra 5 199. 

Foundation of firee govenunaiLt by 
free men 

U.S.—^Marsh v. State of Ala, Ala, 
66 S.Ct 276, 326 U.S. 601, 90 L.Ed. 
266—Schneider v. State of New 
Jersey, N.J., 60 S.Ct 146, 308 U.S. 
147, 84 L.EcL 165. 

Personal rights 

Rights established and guaranteed 
individual by first section of the 
Fourteenth Amendment are personal 
rights. 

U.S.—City of Birmingham v. Monk, 
C.A.Ala, 185 P.2d 859, certiorari 
denied 71 S.Ct 1001, 341 U.S. 940, 
95 L.Bd. 1367. 

72. Ill.—Crawford v. Brown, 151 N. 

H. 911, 321 m. 306, 45 A.L.R. 1467. 
Ind.—^Dearing v. State, 95 N.B.2d 882, 
229 Ind. 131. 

Mass,—^Mansfield Beauty Academy v. 
Board of Registration of Hair¬ 
dressers, 96 N.E.2d 145, 326 Mass. 
624—^Merit Oil Co. v. Director of 
Division of Necessaries of Life, 65 
N.E.2d 529, 8l9 Mass. 301. 

Pa—^Rich Hill Coal Co. v. Bashore, 
7 A.2d 302, 334 Pa 449. 

Tenn.—State v. Greeson, 124 S.W.2d 
263, 174 Term. 178. 
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72.5 U.S.—Screws v. U. S., C.C.A. 
Ga, 140 F.2d 662, reversed on oth¬ 
er grounds 65 S.Ct. 1031, 325 U.S. 
91, 89 L.Ed. 1496, 162 A.L.R. 1330— 
Culp V. U. S., C.C.A.Ark., 131 P.2d 
93. 

72.10 U.S.—West Virginia State 

Board of Education v. Barnette, 
W.Va, 63 S.Ct 1178, 819 U.S. 624, 
87 L.Bd. 1628, 147 A.L.R. 674. 

Neb.—Hanson v. Union Paa R. Co., 
71 N.W.2d 526, 160 N'eb. 669. 

78. Cal.—^Ex parte Arata, 198 P. 814, 
52 Cal.App. 380. 

Utah.—State v. Zolantakis, 259 P. 
1044, 70 Utah 296, 64 A,L.R. 1463. 

Wis.—In re Mills, 27 N.W.2d 875, 260 
Wis. 401. 

74. Mass.—^Bamel v. Building Com’r 
of Brookline, 145 N.E. 272, 250 

Masa 82—^Brett v. Building Corner 
of Brookline, 145 N.E. 269, 250 

Mass. 73. 

Right to acquire, hold, and dispose 
of property see infra S 809. 

74.5 U.S.—^Hall v. Hawaiian Pine¬ 
apple Co., D.C.B[aw€di, 72 P.Supp. 
533. 

76. Ind.—Weisenberger v. State, 176 
N.E. 238, 202 Ind. 424. 

N.J.—Cameron v. International Alli¬ 
ance of Theatrical Sta^e Em¬ 
ployees and Moving Picture Opera¬ 
tors of U. S. and Canada, Local Un¬ 
ion No. 884, of Hudson County, 176 
A. 692, 118 N.XEq. 11, 97 A.L.R. 594. 

78. U.S.—Civil Rights Cases, Term., 
3 S.Ct. 18, 109 U.S. 3, 27 L.Bd. 836. 

Walker v. Chief Quarantine Offi¬ 
cer, D.C.Canal Zone, 69 F.Supp. 980 
—Committee for Industrial Organ¬ 
ization V. Hague, D.C.N.J., 25 P. 
Supp. 127, modified on other 
grounds, C.C.A., 101 F.2d 774, modi¬ 
fied on other grounds 69 S.Ct 954, 
807 U.S. 496, 83 L.Ed. 1423. 

D.C.—^BeaJl v. District of Columbia, 
Mun.App., 82 A.2d 765, reversed on 
other grounds 201 F.2d 176, 91 U. 

, S.APP.D.C. 110. 



§ 202 CONSTITUTIONAL LAW 

pleases.*^®*^ It frequently includes other rights, 
such as the absence of arbitrary and unreasonable 
restraint on a person in the conduct of his business 
and the handling of his property.^®-^^ Furthermore, 
in some jurisdictions, this liberty may include a 
right of privacy, as that right is defined in Right 
of Privacy § 1. Generally, the term "liberty,” as 
employed in the Bill of Rights of the state constitu- 
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tions, is as comprehensive as the same term in the 
due process clause of the Fourteenth Amendment to 
the federal Constitution,^® which amendment, as 
it pertains to the deprivation of liberty without due 
process of law, is discussed in § 574 infra. The lib¬ 
erty so guaranteed is the liberty of natural, not 
artificial, persons."^®*® 


Ga.—^McjDanlel v. Atlanta Coca-Cola 
Bottllnff Co., 2 S.B.2d 810, SO Ga. 
App. 92. 

Ill.—City of ML Vernon v. Julian, 17 
N.B.2d 62, 369 Ill. 447, 119 A.L..R. 
747. 

Iowa.—^Benschoter v. Hakes, 8 N.W. 

2d 481, 232 Iowa 1354. 

L,a.~State v. Kiffe, 28 So.2d 459. 210 
L.a. 863. 

Mich.—^Pinkerton v. Verberar, 44 N. 
W. 579, 682, 78 Mich. 673, 7 L-ILA. 
507, 18 Am.S.R 473. 

N.C.—State v. Austin. 19 S.B. 919, 
114 K.C. 855, 25 Ii.H.A. 283, 41 Am. 
S.R. 817. 

Okl.—Dowell V. City of Tulsa, 273 
P.2d 859. 

S.D.—City of Watertown v. Chrlst- 
nacht 164 N.W. 62, 39 S.D. 290, 
LI.R.A1917F 903. 

Tex.—^Hunt v. Hudgins, Civ.App., 168 
S.W.2a 703. 

Va.—^Pinney v. Hawkins, 64 S.E.2d 
872, 189 Va. 878. 

W.Va.—Ex parte Hudgins, 103 S.B. 

827, 86 W.Va. 526, 9 A.D.R, 1861. 
12 C.J. p 936 note 67. 

Wliat coastitiLtes "right to travel" 
The right of a citizen to travel on 
public highway is a common right 
which he has under his right to en¬ 
joy “life, liberty, and pursuit of hap¬ 
piness," and includes the right to 
start, to go forward on the way, and 
to stop when the traveler's destina¬ 
tion has been reached, and also the 
right to stop on the way, temporarily, 
for a legitimate or necessary pur¬ 
pose when that purpose is an imme¬ 
diate incident to travel. 

Miss.—^Teche Lines v. Danforth, 12 
So.2d 784, 196 Miss. 226. 

76.5 U.S.—Sweeney v. State Board 
of Public Assistance, D.C.Pa., 86 F. 
Supp. 171, appeal denied 36 F.Supp. 
973, aflarmed. C.C.A, 119 'P.2d 1023, 
certiorari denied 62 S.CL 74, 314 
XT.S. 611, 86 L.Ed. 491. 

76.10 Ind.--Kirtiey v. State, 84 N.B. 

2d 712, 227 Ind. 176. 

Masa—Simon v. Schwachman, 18 N. 

.B.2d 1, 301 Mass. 573. 

N.D.—State v. Cromwell, 9 N.W.2d 
914, 72 N.D. 665. 

Pa.—Case of Collin, 49 Lack.Jur. 

5 . 

Va.—^Finney v. Bta.wklns, 64 S.B.2d 
872, 189. Va. 878. 

O^er rights included 

(1) The “right to personal liber¬ 
ty," which exists Independent of any 


express provision of law. Includes 
not only absolute freedom of travel, 
but the preservation of the person 
inviolate against attack or compul¬ 
sory stripping or exposure. 

N.T.—^People ex rel. Gow v. Bing¬ 
ham, 107 N.Y.S. 1011, 67 Misc. 66, 
21 Cr.R. 669. 

<2) “Liberty" means more than 
nonconfinement in jaila It includes 
the right to enjoy one's life unin¬ 
terruptedly and uninterfered with, 
so long as the rights of others are 
not invaded, and so long as the laws 
of the land are not violated in a way 
that will evidence probable cause of 
such violation. 

U.S.—U. S. V. Kaplan, D.C.Gkt., 286 
F. 963. 

<3) Freedom of locomotion, al¬ 
though subject to proper restrictions, 
is Included in the “liberty" guaran¬ 
teed by the state constitution. 

Pa.—Commonwealth v. Doe, 167 A 
. 241, 109 PaSuper. 187. 

(4) “Liberty" embrace® the right 
of every man to be free in the use of 
his powers, faculties, and property, 
and to adopt and pursue and employ 
them in such lawful way as he may 
choose, subject only to such re¬ 
straints as are necessary to secure 
the common welfare. 

Ill.—City of ML Vernon v. Julian, 17 
N.B.2d 52, 369 IlL 447, 119 AL.H. 
747. 

(5) ‘Xiiberty” Is broad enough to 
protect one from governmental inter¬ 
ference in the exercise of his intel¬ 
lect in the formation of opinions, in 
the expression of them and in action 
or inaction dictated by his Judgment 
or choice In countless matters of 
purely personal concern, as well as 
to protect one from physical re¬ 
straint 

Colo.—^ZavUla v. Masse, 147 P.2d 828, 
112 Colo. 183. 

(6) “Personal liberty" includes the 
right to be let alone and to deter¬ 
mine one's mode of life whether it be 
a life of publicity or of privacy, and 
to order one's life and manage his 
affairs in a manner that may be most 
agreeable to him so long as he does 
not violate the rights of others or of 
the public. 

Ga.—^McDaniel v. Atlanta Coca-Cola 
Bottling Co., 2 S.B.2d 810, 60 Ga. 
App. 92. 

(7) “Life" and “liberty" protected 
by the federal Constitution include 
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all personal rights and their enjoy¬ 
ment embracing the use and enjoy¬ 
ment of the faculties, acquiring use¬ 
ful knowledge, the right to marry, es¬ 
tablish a home, and bring up chil¬ 
dren, freedom of worship, conscience, 
contract, occupation, speech, assem¬ 
bly and press. 

N.Y.—^Rosenblum v. Rosenblum, 42 
N.Y.S.2d 626, 181 Misc. 78. 
Feacefnl i^okethig 
The legality of peaceful picketing 
is based in part on constitutional 
guaranties of liberty. 

Colo.—^Denver Local Union No. 13 
of International Brotherhood of 
Teamsters, Chauffeurs, Stablemen, 
and Helpers of America v. Perry 
Truck Lines, 101 P.2d 436, 106 Colo. 
25. 

76.15 Neb.—^McGraw Blec. Co. v. 
Lewis & Smith Drug Co., 68 N.W.2d 
608, 159 Neb. 703. 

77. Ga.—^Paveslch v. - New England 
Ik Ins. Co., 50 S.B. 68, 122 Ga. 190. 

Huff V. State, 61 S.B.2d 787, 82 
GkuApp. 546. 

IlL—^Bick V. Perk Dog Food Co., 106 
N.B.2d 742, 847 IlLApp. 293. 
Mont.—Welsh v. Pritchard, 241 P.2d 
816, 126 MonL 617. 

Ohio.—Schmukler v. Ohlo-Bell TeL 
Co., Com.Pl., 116 N.E.2d 819. 
legislative investigaiion 
The legislature in the conduct of 
an investigation is bound to observe 
the provisions of the constitution de¬ 
signed to protect the individual in 
the enjoyment of life, liberty, and 
property and from inquisitions into 
private affairs. 

Mass.—Attorney General v. Brlssen- 
den, 171 N.E. 82, 271 Mass. 172. 

As against sollcitoni and peddlers 
The constitutional guaranties of 
life, liberty, property, and equal pro¬ 
tection gruarantee householder's right 
to quieL peaceful and undisturbed 
enjoyment of privacy of his home as 
against. solicitors and peddlers. 
Idaho.—^Rowe v. City of Pocatello, 
218 P.2d 695, 70 Idaho 348. 

Bight of polvaoy held not violated 
Pa.—^In re Shelley, Quax.Sess., 47 
Dauph.Co. 813. 

76. Mass.—^Holcombe v. Creamer, 
120 N.B. 364, 281 Mass. 99. 

78.5 U.S.—Ohey v. Oklahoma City, 
C.CA-OkL, 120 F.2d 861. 
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As is noted infra §§ 210, 211, the right of per¬ 
sonal liberty includes liberty to contract; as is 
explained § 212 infra, it embraces the right of one 
to earn his livelihood in any lawful calling, and to 
pursue any lawful trade or vocation; and, as dis¬ 
cussed § 209 infra, it comprehends the use of prop¬ 
erty. 

Effect of violation of right. Any unlawful inter¬ 
ference with the right of personal liberty may be 
resisted and it is a constitutional function of 
the American judiciary to protect life and liberty 


against high-handed or capricious oflSicial invasions 
operating tmder legal forms.78.l6 Except in so 
far as they may come within the limitations and 
restrictions, considered infra subdivision b of this 
section, all statutes, ordinances, and official acts 
which infringe on the liberty of the individual, as 
that term is used in constitutional guaranties, are 
unconstitutional and void; 79 and, in some jurisdic¬ 
tions, the constitutional guaranty forbids individual 
interference with personal liberty as well as legis¬ 
lative infringement.^® The law places private liber¬ 
ty at a much higher value than official favors ;8®-5 


78.10 La.—city of Monroe v. Du- 
cas, 14 So.2d 781, 203 La. 374. 

78.15 Pa.—Rich Hill Coal Co. v. Ba- 
shore, 7 A.2d 302, 334 Pa. 449. 

79. Conn.—State v. Coleman, 118 A. 
385, 96 Conn. 190. 

Fla.—^Varholy v. Sweat, 15 So.2d 267, 
153 Fla, 571. 

IlL—Chica.g^o Park List. v. Canfield, 
19 N.B.2d 376. 370 Ill. 447. 121 A. 
L.R. 557—City of Chicagro V. Kautz. 
144 K.m 305, 313 Ill. 196. 85 A.L. 
3a. 1050. 

Carter v. Southern Limited, 25 N. 
B.2d 590, 308 Ill.App. 502. 

Ind.—Bearing: v. State, 95 N.E.2d 882, 
229 Ind. 131. 

Mass.—^Meunier*s Case, 66 N.K2d 198, 
319 Mass. 421. 

K.3BC.--State v. PalUe. 9 A,2d 668, 90 
N.H. 347. 

N.T.—^People ex rel. Maloney v. 
Sheriff of Klngrs County, 192 N.T. 
S. 653, 117 Misc. 421, 39 N.T.Cr. 
350. 

Ohio.—Schafer v. Haller, 140 N.IB. 
517, 108 Ohio St. 322, 30 A.L.R. 
1378. 

American Cancer Soc. v. City of 
3Dayton, 110 N.B3.2d 605, 94 Ohio 
App. 181, affirmed 114 N.B.2d 219, 
160 Ohio St 114. 

12 C.J. p 936 note 68. 

Blood tefpfes hold properly reftUBed 
On husband’s petition for divorce 
on ground of adultery, his application 
for an order to subject himself, his 
wife, and her child, whose paternity 
he denied, to blood grouping tests In 
the hope that such tests might dem¬ 
onstrate that he was not the father 
of the child, would be denied on j 
ground that such an order would con¬ 
stitute an invasion of the constitu¬ 
tional right of the wife and the child 
to the enjoyment of liberty and safe¬ 
ty. 

N.J.—^Bednarik v. Bednarik, 1-6 A.2d 
80. 18 N,J.Mlsc. 633. 

Ordinance prohibiting organizatioii 
of labor nnions, solicitation of mem¬ 
bers, and solicitation of membership 
fees as a prerequisite for joining a 
union, is unconstitutional as viola- 
tivo of declaration of rights provi¬ 
sions relating to "enjoyment and de¬ 
fense of life and Uberty.** 


Fla.—^Pittman v. Nix, 11 So. 2d 791, 
152 Fla. 878, 144 A.L.R. 1341. 
Bltominons Ooal Ck>iuB6rvatlon Act 
U.S.—Carter v. Carter Coal Co., I>.C. 
56 S.Ct 856, 298 U.S. 238, 80 L.Ed. 
1160. 

Sttatntes held not violative of oonsti- 
tntLonal guaranty 

(1) In general. 

Fla.—State v. City of Miami, 27 So. 
2d 118, 167 3Bna. 726—State ex rel. 
Watson V. Lee, 24 So.2d 798, 167 
Fla 62, 163 A.L.R. 862—Satan Fra¬ 
ternity V. Board of Public Instruc¬ 
tion for Dade County, 22 So.2d 892, 
156 Fla 222—Sinclair Refining Co. 
V. Hunter, 191 So. 38, 139 Fla 803. 
Ga—^Franklin v. Harper, 55 S.B.2d 
221, 205 Ga 779, appeal dismissed 
70 S.Ct 804, 839 tT.S. 946, 94 L.Ed. 
1861. 

Ill.—^Zelney v. Murphy, 56 N.B.2d 754, 
887 Ill. 492. 

Okl.—Application of Richardson, 184 
P.2d 642, 199 Okl. 406. 

Pa.—^Williams v. Samuel, 2 A.2d 884, 
332 Pa 265. 

S.D.—Custer County v. Relchelt 293 
N.W. 862, 67 S.D. 471. 

Va—^Finney v. Hawkins, 54 S.B.2d 
872, 189 Va 878—^Brown v. Brown, 
82 S.B.2d 79, 183 Va 863. 

(2) A statute authorizing appoint¬ 
ment of city personnel commission, 
which should appoint a personnel di¬ 
rector to supervise employment of 
workers in city departments, hold¬ 
ing office during good behavior and 
subject to removal for cause by the 
commission, does not violate the con¬ 
stitutional prohibition of "absolute 
and arbitrary power over the lives, 
liberty and property of freemen," 
since the director is only a nalnis- 
terial officer. 

Ky.—^Kerr v. City of Louisville, 111 
S.W.2d 1046, 271 Ky. 336. 

(3) A statute providing for the 
payment of a bonus to the soldiers 
and sailors of the World War, does 
not violate the Bill of Rights provid¬ 
ing that all men are possessed of 
equal and inalienable natural rights, 
among which are life, liberty, and 
the pursuit of happiness. 

Kan.—State v. Davis, 218 P. 171, 113 
Kan. 4« 


(4) A statute allowing, as a sup¬ 
plemental remedy, the right to ex¬ 
amine a judgrment debtor, does not 
deprive the debtor of the "blessings 
of liberty." 

La—^Fithian v. Centannl, 106 So. 821, 
159 La. 831. 

(6) An order for adverse exam¬ 
ination of nonresident defendant in 
state of defendant’s residence, which, 
could not operate beyond territorial 
limits of the state, was not invalid 
as depriving defendant of his liberty. 
Wis.—State ex rel, Walling v. Sul¬ 
livan, 18 N.W.2d 650, 246 Wis. 180. 
154 A.L.R. 841. 

BKK Cal.—^People v. Amdur, 267 P.2d 
446, 123 CaLApp.2d Supp. 951. 

N. J.—Cameron v. International Al- 
I liance of Theatrical Stage Em- 
I ployees and Moving Picture Opera¬ 
tors of U. S. and Canada, Local 
1 Union No. 384, of Hudson County. 
176 A. 692, 118 N.J.Bq. 11. 97 A.L. 
R. 594. 

Pa.—^Brdman v. Mitchell, 66 A. 327, 

I 207 Pa. 79, 99 Am.S.R. 783, 63 L. 
R.A 534. 

SOB Similar dofialtion. 

" Tn a general way,' says an au¬ 
thoritative writer, 'it may be here 
stated as an explanation—^not of¬ 
fered as a definition—^that when the 
term civil liberty is used, there is 
no-w always meant a high degree of 
mutually guaranteed protection 
against interference with the inter¬ 
ests and rights held dear and im¬ 
portant by large classes of civilized 
men or by all the members of a 
state, together with an effectual 
share in Uie making and administra¬ 
tion of the laws as the best appara¬ 
tus to secure that protection, and 
constituting the most dignified gov¬ 
ernment of men who are conscious 
of their rights and of the destiny of 
humanity. We understand by civil 
liberty not only the absence of in¬ 
dividual restraint, but liberty within 
the social system and political or¬ 
ganism—^a combination of principles 
and laws which acknowledge, protect 
and favor the dignity of man.* ” 

Ind.—^McKinster v. Sager, 72 N.B. 
864. 163 Ind. 671, 677, 106 Am.S.R. 
268, 68 L.R.A. 278, quoting Lleber 
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^ind violations of law by those who are appointed to 
protect instead of destroy private security deserve 
no favor.8o*'io 

Civil liberty. Civil liberty, as an institution un¬ 
der our federal and state constitutions, implies more 
than mere freedom from physical restraint;®^ it 
comprehends the right of every person living un¬ 
der our government -to acquire and dispose of prop¬ 
erty by lawful means and for lawful purposes, and 
to pursue any lawful business, trade, or calling, in 
such manner as to him shall seem meet, provided 
only that he does not thereby offend against any 
superior social right, or the equal rights of other 
persons.®^ 

b. lomitaidons and Bestrictions 

While the constitutional right of liberty Is not ab¬ 


solute but is subject to the regulatory and police powers 
of government, those powers are themselves subject to 
litnitatlons and may not be used arbitrarily to Invade 
the liberty of an Individual. 

The constitutional right of liberty does not im¬ 
port an absolute and unrestrained right or unbridled 
license to do as one pleases but the right is ac¬ 
quired and enjoyed subject to the exercise of the 
regulatory powers of government.®^ The right 
must yield if necessary for the benefit of organized 
society as a whole and civil liberties imply the 
existence of an organized society maintaining public 
order without which liberty itself would be lost in 
the excesses of unrestrained abuses.®^-!® 

Accordingly, the right to live where and as one 
pleases is not in all circumstances a guaranty of 
untrammeled freedom of action and the right 


Civ.L.ib. & Self-Govt.. Woolsey 3d 
ed, pp 24. 40. 

Mich.—Odinetz v. Budds. 24 N.W.2d 
193, 315 Mich. 512—^Malcolmson v. 
Scott, 23 N.W. 166. 56 Mich. 469. 

80.10 Mich.—Odinetz v. Budds, 24 
X.W:2d 193, 315 Mich. 612—Mal- 
colmson r. Scott 23 N.W. 166, 66 
Mich. 459. 

81. Me.—State v. Old Tavern inarm, 
180 A. 473, 133 Me. 468, 101 A.L.R. 
810. 

K.Y.—Bell V. Gaynor, 36 N.Y.S. 122. 
14 Misc. 334. 

82. N.Y.—Bell V. Gaynor, 86 N.Y.S. 

’ 122, 14 Misc. 334. 335« 

83. U.S.—Sweeney v.. State Board of 
Public Assistance, D.C.Pa., 36 P, 
Supp. 171, appeal denied 36 P.Supp. 
973, affirmed, C.C.A.. 119 P.2d 1023, 
certiorari denied 62 S.Ct 74, 814 XJ. 
S. 611, 86 L..Ed. 491. 

CaL—Max Factor & <3o. v. Kuns- 
man, 55 P.2d 177, 5 Oal.2d 446, af¬ 
firmed Kunsman v. Max Factor & 
Co.. 67 S.Ct 147, 299 U.S. 198, 81 
IxBd. 122. 

Chrisman v. Culinary Workers’ 
Local Union No. 62, 115 P.2d 553, 
46 Cal.App.2d 129. 

Conn.—State v. Nelson. 11 A.2d 856, 
126 Conn. 412. 

Fla.—Thornhill v. Kirkman, 62 So.2d 
740—Satan Fraternity v. Board of 
Public Instruction for Dade Coun¬ 
ty, 22 So.2d 892, 166 Fla. 222— 
Hord V. City of Fort Myers, 18 So. 
2d 809, 153 Fla. 99. 

IlL—People V. Brown, 96 N.E.2d 888, 
407 IlL 665. 

Ind.—Kirtley v. State, 84 N.B.2d 712, 
227 Ind. 175—State ex rel. Mavity 
V. Tyndall, 74 N.B.2d 914, 226 Ind. 
360,^ certiorari denied 68 S.Ct 609, 
833 U.S. 884, 93 L.Ed. 1118, re¬ 
hearing: denied 68 S.Ct 732, 333 U. 

, S. 858, 92 L.Ed. 1138. 

Me.<-<-Stat6 V. Old Tavern Farm, 180 
A. 473, 133 Me. 468, 101 A.L.B. 810. 


Mass.—^Bamel v. Building: Com’r of 
Brookline, 145 N.E. 272, 250 Mass. 
82—^Brett. v. Building* Com’r of 
Brookline, 145 N.E. 269, 250 Mass. 
73. 

N.J.—Sadlock V. Board of Education 
of Borough of Carlstadt in Bergen 
County, 68 A2d 218, 187 N.J.Law 
85. 

Cameron v. International Alli¬ 
ance of Theatrical Stage Employees 
and Moving Picture, Operators of 
U. S. and Canada, Local Union No. 
384, of Hudson County, 176 A. 692, 
118 N.J.EqL. 11, 97 AL.R. 594. 
N.Y.—Conlon v. Marshall. 69 N.Y.S. 
2d 52, 185 Misc. 638—Village of 
Herkimer v. Potter, 207 N.Y.S. 36, 
124 Misc. 57. 

Ohio.—Kraus v. City of Cleveland, 
Com.Pl., 116 N.E.2d 779, affirmed, 
App., 121 N.E,2d 311. 

Okl.—^McMaster v. State, 207 P. 566, 
21 Okl.Cr. 318, 29 A.L.H. 292. 

Or.—State v. Laundy, 204 P. 958, 108 
Or. 443, rehearing denied 206 P. 
290, 103 Or. 448. 

Wis.—^Ex parte Kreutzer, 204 N.W. 

695, 187 Wis. 463. 

12 C.J. p 936 note 69. 

Bight to strike h^ not absolute 
Mich.—City of Detroit v. Division 
26 of Amalgamated Ass’n of St., 
Elea Ry. & Motor Coach Bmp. of 
America, 51 N.W.2d 228, 382 Mich. 
237, appeal dismissed Division 26 
of Amalgamated Ass’n of St., Elec. 
Ry. & Motor Coach Emp. of Amer¬ 
ica V. City of Detroit 78 S.Ct. 87, 
344 U.S.-806, 97 L.Bd. 627, rehear-' 
ing denied 78 S.Ct 164, 844 U.S. 
882, 97 L.Ed. 683. 

84. U.S.—Sweeney v. State Board 
of Public Assistance, D.C.Pa., 86 F. 
Supp. 171, appeal denied 86 F.Supp. 
973, affirmed, C,C.A., 119 F.2d 1028, 
certiorari denied 62 S.Ct 74, 814 
U.S. 611, 86 L.Bd. 491. 
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Fla.—Thornhill v. Kirkman, 62 So. 2d 
740—^Whitaker v. Parsons, 86 So. 
247, 80 Fla. 352. 

Iowa.—^Benschoter v. Hakes, 8 N.W. 

2d 461, 232 Iowa 1354. 

Mo .—King V. Priest 206 S.W.2d 647, 
357 Mo. 68, appeal dismissed 68 S. 
Ct 736, 383 U.S. 862, 92 L.Ed. 1133, 
rehearing denied 68 S.Ct 901, 333 
U.S. 878. 92 L.Bd. 1164. 

Neb.—Hanson v. Union Pac. R. Co., 
71 N.W.2d 526, 160 Neb. 669—Nel- 
sen V. TiUey, 289 N.W. 388, 137 
Neb. 327, 126 A.L.R. 729. 

N.Y.—City of Albany v. Anthony, 28 
N.Y.S.2d 963, 262 App.Div. 401. 
People V. Busco, 46 N.T.S.2d 869. 
12 C.J. p 936 note 69. 

84.5 N.Y.—Conlon v. MarshalL 59 N. 

Y.S.2d 52, 185 Misc. 638. 

84.10 U.S.—Cox V. State of New 
Hampshire, N.H., 61 S.Ct 762, 812 
U.S. 669, 85 LEd. 1049, 183 AL.R. 
1396. 

Mickey v. Kansas City, Mo., D. 
C.Mo., 43 F.Supp. 789—Whlsler v. 
City of West Plains, Mo., D.C.Mo., 
43 F.Supp. 654, affirmed, C.C.A, 
137 F.2d 938. 

Colo.—Hamilton v. City of Montrose, 
124 P.2d 757, 109 Colo. 228. 

Ga.—^Loomis v. City of Atlanta, 60 S. 

E. 2d 397, 82 Ga^pp. 346, appeal 
transferred 58 S.E.2d 813, 206 Ga. 
822, followed in 60 S.E.2d 400, 82 
Ga.App. 349. 

844^5 U.S.—Sweeney v. State Board 
of Public Assistance, D.C.Pa., 86 

F. Supp. 171, appeal denied 36 F. 
Supp. 973, affirmed, CCA., 119 F. 
2d 1023, certiorari denied 62 S.Ct 
74, 814 U.S. 611,. 86 L.Ed. 491. 

Belief dependent on family grouping 
Mother and son who resided with 
daughter and her husband, whose 
salary amounted :to more than the 
genersd assistance allowance for 
four persons as determined by budg¬ 
et regulations of Pennsylvania State 
Board of Public Assistance, as a fam- 
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to privacy too must be made to harmonize with the which are harmful to the well-being of the people, 

rights of the people collectively to life, liberty, although such regulation, restraint, or prohibition 

safety, and the pursuit of happiness, each yielding interferes with, curtails, or diminishes individual 

to some extent.^^'2® Certainly the right of per- liberty,®*^ so that a statute, ordinance, or regulation 

sonal liberty is subject to existing criminal laws;85 unconstitutional merely because it restrains 

but no person may be lawfuUy restrained of his of oitkens of the state,88 or th,e liberty 

liberty unless authonty therefor is expressly granted ^f ^f United States.89 

by law.8« 

Under the police power, which is discussed gener- Under the police power individual liberty may be 
ally § 174 et seq., supra, the state may enact laws limited and restricted so as to promote the gener- 
regulating, restraining, and prohibiting those things al welfare,*® and so as to further the interests of 


Uy unit and under aarreenoient for 
sharing of expenses, were not un¬ 
constitutionally deprived of ‘liberty** 
l)y family grroupinsr regrulatlon of the 
board, under whi<^ mother and son 
were denied relief while livingr as a 
family unit with the daughter and 
her husband, on ground that the 
right of the mother and son to live 
where they pleased was infringed. 
XT.S.—Sweeney v- State Board of 
Public Assistance, D.C.Pa., 36 F. 
Supp. 171, appeal denied 36 P.Supp. 
973, affirmed, C.C.A., 119 F.2d 1023, 
certiorari denied 62 S.Ct. 74, 314 
U.S. 611. 86 L.Bd. 491. 

84,20 Ind.—State ex rel. Mavity v. 
Tyndall, 74 N.B.2d 914, 225 Ind. 
360, certiorari denied 68 S.Ct. 609, 
333 XT.S. 834, 92 Li.Bd. 1118, rehear¬ 
ing denied 68 S.Ot 782, 333 U.S. 
858, 92 L>.Bd. 1138. 

85. Mass.—^Klous v. Bolster, 146 N. 

m 783, 261 Mass. 292. 

N.T.—Oriental Merchants Ass*n of 
Harlem v. Valentine, 3 N.T.S.2d 
229, 167 Misc. 373. 

Ohio.—^Monfrino v. Gutelius, 33 N.B. 
2d 1003, 66 Ohio App. 293—In re 
Sanders, App., 31 N.B.2d 246. 
Presuinpitioa of innocence 
*ln the eyes of the Constitution, 
he (defendant) is innocent and con¬ 
tinues to be so until his guilt be 
proved.** 

Iowa.—State v. Grattan, 256 N.W. 
273, 218 Iowa 889. 

98. Ill.—People V. McGum, 173 N.B. 
764, 841 Ill. 632. 

La.—State v. Kilfe, 28 So.2d 469, 210 
La. 863. 

NT.T.—People ex rel, Massakowskl v. 
Cronin, 204 N.T.S. 806. 123 Mlsc. 
123. 

Detentioa oonteonplated is any de¬ 
tention not warranted by law and 
need not arise out of any criminal 
prosecution. 

Conn.—Cinque , V. Boyd, 121 A. 678, 
99 Conn. 70. 

87. U.S.—St Louis Poster Advertis¬ 
ing Co. V. City of St Louis, Mo., 
39 S.Ct 274, 249 U.S. 269, 63 L.Bd. 
.599. 

Bbel V. Drum, D.C.Mass., 62 P. 
Supp. 189, motion denied 65 P.Supp. 
186. 


Ala.—^Alabama State Federation of 
Labor v. McAdory, 18 So.2d 810, 
246 Ala 1, certiorari dismissed 65 
S.Ct 1384, 326 U.S. 460, 89 L.Bd. 
1726. 

Cal.—Chiyoko Ikuta v. Shunji K. 
Ikuta, 218 P.2d 854, 97 CaLApp. 
2d 787. 

Pia—^Ex parte Hawthorne, 166 So. 

619, 116 Pla 608, 96 A.L.R. 672. 
Ga—Harden v. City of Atlanta, 93 
S.B. 401, 147 Ga 248. 
ni. —^People V. Brown, 96 N.B.2d 
888, 407 Ill. 566—People v. Andei> 
son, 189 N.E. 338, 355 Ill. 289— 
People V. Johnson, 123 hT.E. 643, 
288 Ill. 442, 4 A.L.B. 1636. 

Iowa—City of Des Moines v. Man¬ 
hattan Oil Co., 184 NT.W. 823, 193 
Iowa 1096, 23 A.L.B. 1322. 

Mass.—^In re Ulmer, 167 NT.E. 749, 
268 Mass. 373. 

Mo.—^Ex parte Williams, 139 S.W.2d 
485, 345 Mo. 1121, certiorari denied 
Williams v. Golden, 61 S.Ct 42, 311 
U.S. 675, 85 L.Ed. 434. 

Neb.—Jay Bums Baking Co. v. Mc- 
Kelvie, 189 N.W. 383, 108 Neb. 
674, 26 A.L.R. 24, error dismissed 
43 S.Ct 359, 261 U.S. 625, 67 L.Ed. 
833, reversed on other grounds 44 
S.Ct 412, 264 U.S. 604. 68 L.Ed. 
813, 82 A.L.R. 661. 

N.D.—^Neer v. State Live Stock San¬ 
itary Board, 168 N.W. 601, 40 N. 
D. 340. 

Ohio.—^Kraus v. City of Cleveland, 
Com.Pl., 116 N.E.2d 779, affirmed, 
App., 121 N.E.2d 311. 

Pa—Gambone v. Commonwealth, 101 
A.2d 634, 376 Pa 647. 

Tex.—^Texas Employers' Ins, Ass'n v. 
Downing, Clv.App., 218 S.W. 112, 
error refused. 

12 C.J. p 937 note 76. 

86. Cal.—^People v. Walton, 161 P. 

2d 498, 70 CsLl.App.2d Supp. 862. 
Md.—Sugar v. North Baltimore 
Methodist Protestant Church, 166 
A. 703, 164 Md. 487. 

Ohio.—^McDaniels v. Robins, 25 Ohio 
N.P..N.S., 316. 

12 C.J. p 909 note 34. 

Neb.—Halter v. State, 105 N.W. 
298, 74 Neb. 767, 121 Am.S.R. 764, 
7 L.R,A.,N,S., 1079, affirmed 27 S. 
Ct 419, 205 U.S. 84, 51 L.Ed. 696, 
10 Ann.Cas. 626. 
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90. U.S.—^U. S. V. Canfield Lumber 
Co., D.C.Neb., 7 P.Supp. 694, appeal 
dismissed, C.C.A., Canfield Lumber 
Co. V. U. S., 76 P.2d 1003. 

Pla—Whitaker v. Parsons, 86 So. 
247, 80 Pla 352. 

Idaho.—State v. Finney, 150 P.2d 130, 
66 Idaho 630. 

Ill.—Chicago Park Dist v. Canfield, 
19 N.E.2d 376, 370 IlL 447, 121 A. 
L.R. 667—Chicago, B. & Q. R. Co. 
V. Illinois Commerce Commission 
ex rel. Brotherhood of Railroad 
Trainmen, 4 N.E.2d 96, 364 Ill. 213 
—City of Evanston v. WsLzau, 4 N. 
E.2d 78,.364 Ill. 198, 106 A.L.R. 789, 
certiorari denied Wa-zau v. City of 
Evanston, 57 S.Ct. 492, 300 U.S. 
662, 81 L.Ed. 870—^Penske Broa v. 
Upholsterers* International Union 
of North America, Local No. 18, 
198 N.B. 112, 358 HI. 239, 97 A.L.R. 
1318, certiorari denied 66 S.Ct. 645, 
296 U.S. 734, 79 A.L.R. 1682. 

Mass.—In re Opinion of Justices, 166 
N.E. 401, 267 Mass. 607, 63 A.L.R. 
838. 

Mont.—State v. Gateway Mortuaries, 
287 P. 156,- 87 Mont. 226, 68 A,L.R. 
1612. 

N.H.—In re Craft, 109 A.2d 853. 
N.T.—^Nyen Holding Corp. v. Kahle, 
29 N.T.S.2d 793, 177 Misc. 216. 
People V. Parker, 188 N.Y.S.2d 2. 
Okl.—^Dowell V. City of Tulsa, 273 P. 
2d 859—Application of Richardson, 
184 P.2d 642, 199 OkL 406. 

Tenn.—State v. Greeson, 124 S.W.2d 
263, 174 Tenn. 178. 

General welfare as subject of police 
power see supra § 182. 

AdvectisliLg by attorney 
Mass.—^In re Cohen, 169 N.E. 495, 261 
Mass. 484, 65 A.L.R. 1309. 

Anti-picketing ordinance 
Ind.—Thomas vi City of Indianapo¬ 
lis, 145 N.E.' 660, 195 Ind. 440, 35 
A.L.R. 1194.^ 

SteaeUlsation laws 

Idaho.:—State v. Troutman, 299 P. 
668, 50 Idaho 673. 

Okl.—In re Main, 19 P.2d 153, 162 
Okl. 65. 

Teaching foreign language in schools 
A statute forbidding any person, 
individually or as a teacher In any 
private denominational, parochial, or 
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and promote national defense, ^0.6 public health,®^ | public safety and order, public morals, as by the 


public school, to teach any subject 
to any person in any other langruagre 
than the Bn^lish languagre. and per* 
mittinjs: foreign languages to be 
taught under certain conditions, is 
not an unreasonable interference 
with the liberty of plaintiffs and In¬ 
terveners, an Evangelical Lutheran 
Ssniod and certain churches, schools, 
etc., seeking to enjoin its enforce¬ 
ment. 

Neb.—Nebraska District of Evan¬ 
gelical Lutheran Ssniod of Mis* 
souri, Ohio, and Other States v. 
McKelvie, 175 N.W. 631, 104 Neb. 
93, 7 A.L.R. 1688. 

ITneanploymeot insaraaca aot 
N.T.—W. H. H. Chamberlin, Inc. v. 
Andrews, 286 N.Y.S, 242, 159 Misc. 
124, modified on other grounds 2 
N.E.2d 22, 271 N.T. 1, 106 A.L.R. 
1519, affirmed 57 S.Ct. 122, 301 U. 
S. 515, 81 DEd. 380, rehearing de¬ 
nied 67 S.Ot. 926, 301 D.S. 714, 81 
L.Ed. 1365. 

90.6 U.S,—^Bbel v. Drum, D.O.Mass., 
52 F.Supp. 189, motion denied 55 P. 
Supp. 186. 

91. III.—Chicago Park Dlst. v. Can- 
field, 19 N.B.2d 876, 870 la 447, 
121 A.L.R. 667. 

N.T.—^Village of Herkimer v. Potter, 
207 N.Y.S. 35. 124 Misc. 67. 

People V. Busco, 46 N.Y.S,2d 869. 
Tenn.—State v. Greeson, 124 S.W.2d 
253, 174 Tenn. 178. 

12 C.J. p 937 note 74. 

Public health as subject of police 
power see supra $ 188. 

Milk control board 
N.J.—State Board of Milk Control v. 
Newark Milk Co., 179 A. 116, 118 
N.J.B<l. 504. 

VHrOolna.tion of xffiool children 
Ind.—^Vonnegut v. Baun, 188 N.E. 
• 677, 206 Ind. 172. 

N.H.—Cram v. School Board of Man¬ 
chester, 136 A. 263, 82 N.H. 495. 
N.J.—Sadlock v. Board of Education 
of Borough of Carlstadt in Bergen 
County, 58 A.2d 218, 137 N.J.Law 
85. 

Flnotidaticn of water supply 

(1) In general 

Cal.—^De Aryan v. Butler, 260 P.2d 
98, 119 OalA.pp.2d 674, certiorari 
denied 74 aCt. 868, 347 U.S. 1012, 
98 L.Ed. 1135. 

Ohio.—Kraus ▼. City of Cleveljuid, 
127 N.E2d 609, 163 Ohio St 559. 

(2) An individual's right to free¬ 
dom from medical experimentation 
by addition of Inorganic fiuorlde 
chemlcal-s to city water to prevent 
dental caries in children, as proposed 
by city ordinance, must yield to com¬ 
mon good, in absence of evidence that 
program is so harsh, oppressive or 
dangerous as to warrant equity court 
in setting it aside as abuse of city 
council's discretion or that council 


was unfamiliar with divergent views 
as to desirability of such program. 
Ohio.—^Kraus v. City of Cleveland, 
Oom.Pl., 116 N.E.2d 779, affirmed, 
App., 121 N.E.2d 311. 

CkmtroUing use of water or ioe 
A statute empowering a state 
board of health to prohibit use of 
water or Ice from any given source 
where. In opinion of board, use there¬ 
of endangers public health, is val¬ 
id, and does not offend against con¬ 
stitutional provisions respecting per¬ 
sonal liberty. 

Va.—Weber City Sanitation Commis¬ 
sion V. Craft. 87 S.B.2d 153. 

92. Arlz.—State v. Starr, 113 P.2d 
366, 67 Arlz. 270. 

Ill.—^People V. Lawrence, 61 N.B.2d 
361, 390 UL 499, certiorari denied 
66 S.Ct. 38, 826 U.S. 731, 90 L.Bd. 
435, rehearing denied 66 S.Ct. 136, 
326 U.S. 808, 90 L.Ed. 492, 66 S.Ct. 
228, 326 U.S. 810, 90 L.Ed. 495, and 
66 S.Ct. 469, 326 U.S. 811, 90 L.Ed. 
496, motion denied 66 S.Ct. 482, 326 
U.S. 812, 90 L.Bd. 1039, and 66 
S.Ct. 676, 327 U.S. 816, 90 L.Ed. 
1041, and rehearing denied 66 S.Ct. 
814, 327 U.S. 818, 90 L.Bd. 1041— 
Chicago Park Dist. v. Canfield, 19 
N.E.2d 376, 870 IlL 447, 121 A.L.R. 
557—^People v. Alterie, 190 N.B. 
305, 356 Ill. 307. 

Ind.—State ex reL Mavlty v. Tyndall, 
74 N.B.2d 914, 226 Ind. 860, cer¬ 
tiorari denied 68 S.Ct. 609, 333 U. 
S. 834, 92 L.Ed. 1118, rehearing de¬ 
nied 68 S.Ct. 732, 333 U.S. 858, 92 
L.Bd. 1138. 

N.Y.—^People, by Van Schaick, v. Ti¬ 
tle & Mortgage Guarantee Co. of 
Buffalo, 190 N.E. 153, 264 N.Y. 69. 
People V. Busco, 46 N.T.S.2d 869. 
Or.—City of Portland v. Goodwin, 210 
P.2d 677, 186 Or. 409. 

Tenn.—State v. Greeson, 124 S.W.2d 
263, 174 Tenn. 178. 

Public safety and order as subjects 
of police power see supra S9 184, 
185. 

Corxylug red flag in. parade 
Mass.—Commonwealth v. Karvonen, 
106 N.E 556, 219 Mass. 80, Ann. 
Cas.l916D 84$, L.ILA.1915B 706. 
XavestlgatioxL of gambling activities 
Issuance of subpoenas duces te¬ 
cum, directing city police officers to 
appear before county grand jury and 
produce copies of their income tax 
returns and supporting data during 
such jury's investigation of unlaw¬ 
ful gambling activities in county, did 
not violate such officers' constitution¬ 
al rights to liberty and property or 
right to jury trlaL 

N.J.—Application of Prey, 58 A.2d 
594, 26 N.J.Misc. 193. 

XiiJix>eotion and surveiUaaoe of prem^ 
ises 

Police officers may be stationed in 
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private premises to prevent crime; 
and a restaurant owner, in conduct¬ 
ing a restaurant upon his premises, 
thereby undertakes that premises 
will be used in a peaceful and law¬ 
ful manner, and that under police 
authority necessary for welfare of 
public his premises are open for in¬ 
spection and surveillance by officers 
whose duty it is to maintain peace 
and prevent violation of the criminal 
laws. 

Ohio.—^Monfrino v. Gutellus, 88 N.E. 
2d 1008, 66 Ohio App. 293. 

Pnroliase of porsonjilty from minor 
statute making it a misdemeanor 
for pawnbroker, junk dealer, second¬ 
hand dealer, or merchant to buy, re¬ 
ceive, or take personalty of any value 
from minor without consent of 
minor's parents or guardians, is not 
violative of constitutional clauses 
providing that all persons shall have 
natural right to life and liberty. 
Mo.—State ▼. Lawson, 181 S.W.2d 
508, 852 Mo. 1168. 

Finger printing 

(1) An ordinance of City of Las 
Vegas insofar as it requires finger 
printing and photographing of per¬ 
sons seeking employment in estab¬ 
lishments selling alcoholic beverages 
at retail for consumption on the 
premises and requires imprints to be 
forwarded to California and federal 
bureaus of identification, providing 
that information received should be 
treated as confidential, is not uncon¬ 
stitutional as violating the Nevada 
constitutional guaranties of life, lib¬ 
erty, and the pursuit of happiness. 
Nev.—Norman v. City of Las Vegas, 

177 P.2d 442, 64 Nev, 88. 

(2) Provision of city ordinance re¬ 
quiring pawnbrokers to take thumb 
print of all persons from whom they 
purchase or receive chattels is not 
void on ground that it is unreason¬ 
able and Interferes with personal lib¬ 
erty. 

Ind.—^Medlas v. City of Indianapolis, 
23 N.E.2d 590, 21$ Ind. 155, 125 
A.L.B. 590. 

BegnlatioxL of use of highways 

The authority of a municipality to 
impose regulations in order to assure 
the safety and convenience of the 
people in the use of public highways 
is not inconsistent with civil liber¬ 
ties, but is one of the means of safe¬ 
guarding the good order upon which 
they ultimately depend. 

U.S.—Cox V. State of New Hamp¬ 
shire, N.H., 61 act 762, 312 U.a 
569, 85 L.Ed. 1049, 138 A.L.R. 1896. 

Mickey v. Kansas City, Mo., D.O. 
Mo., 48 P.Supp. 739—^^^isler v. 
City of West Plains, Mo., D.C.Mo.. 
43 F.Supp. 654, affirmed, CLCA., 137 
P.2d 938. 
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regulation of gambling,^^ and to prevent fraud.^^ 

Limitations on regulatory or police powers. Not¬ 
withstanding that the right of personal liberty is 
subject to the police power, as discussed above, the 
government may not, under the guise of police regu¬ 
lation, arbitrarily invade the liberty of an individu¬ 
al -94.6 and the limitation on individual liberty must 
have appropriate relation to the safety of tlie 
gtate.9^-^® The court must in all cases weigh the 
circumstances and appraise the reasons in support 


CONSTITUTIONAL LAW § 202 

of the regulation of the right to exercise the liberties 
safeguarded by the First Amendment.^^-^® Accord¬ 
ingly, a statute or ordinance which deprives one of 
his liberty as guaranteed by the constitution cannot 
be sustained under police regulations when such 
statute or ordinance is not reasonably comprehended 
within the scope of the police power.^^ Moreover, 
the same public policy which restrains individual 
liberty when required for the'common good and 
welfare ordains that such right shall not be sur¬ 
rendered or impaired if thereby no useful purpose 


93 . Cal.—Ex parte Maki, 133 P.2d 
64, 66 Cal.App.2d 635. 

Ill. —Chicago Park District v. Can- 
field, 19 N.E.2d 376, 370 IlL 447, 121 
A.L.R. 657. 

Mich.— Parkes v. Bartlett, 210 N.W. 
492, 236 Mich. 460, 47 A.Li.R. 1128. 

—^People v. Busco, 46 N.T.S.2d 
’859. 

Tenn.—State v. Greeson, 124 S.W.2d 
253, 174 Tenn. 178. 

Public morals as subject of police 
power see supra § 186. 

94. N.T.—^People v. Goldberger, 163 
N.T.S. 663. 

Prevention of fraud as subject of po¬ 
lice power see supra S 187. 

94A Ky.—^Bond Bros. v. Louisville 
and Jefferson County Metropolitan 
Sewer Diet, 211 S.W,2d 867, 307 
Ky. 689, certiorari denied 90 S.Ct 
796, 339 U.S. 943, 94 L.Ed. 1368, 

N.T.—^People ex rel, Schubert v. 
Finder, 9 N,Y.S,2d 311, 170 Misc. 
845. 

Ohio.—City of Cincinnati v. Correll, 
49 N.E.2d 412, 141 Ohio St. 535. 
Whim or oapxloe 

A citizen's enjoyment of personal 
liberty cannot be made to depend 
upon whim, sufferance or caprice of 
any other person or bodies of pier- 
sons. 

U.S.—17. S. ex reL Howard v. Hagen, 
D.ani., 59 P.Supp. 374. 

94AO U.S.—^Herndon v. Lowry, Ga, 
67 S.Ct. 732. 801 U.S. 242, 81 L. 
Ed. 1066. 

NJBC.—State v. Chaplinsky, 18 A. 2d 
764, 91 N.H. 310, affirmed Cbaplin- 
sky V. State of New Hampshire, 62 
S.Ct 766, 815 U.S. 668, 86 L.Ed. 
1031. 

In oonneotloii with plofcettxig 
The prohibition of perisonal liberty 
cannot be made a substitute for the 
duty of a city to maintain order in 
connection with the exercise of the 
right of peaceful picketing in a labor 
dispute. 

Nev.—City of Reno v. Second Judi¬ 
cial District Court In and for Wa¬ 
shoe County, 95 P.2d 994, 69 Nev. 
416, 125 A.L.R. 948. 

9L1S U.S.—'Marsh v. State of Ala¬ 
bama, Ala., 66 S.Ct. 276, 826 U.S. 

16 C.J.S.—63 


601, 90 L.Ed. 265—Schneider v. 
State of New Jersey, N.J., 60 S.Ct. 
146, 308 U.S. 147, 84 L.Ed. 155. 

95. Cal.—^Whitcomb v. Emerson, 115 
P.2d 892, 46 Cal.App.2d 263—^Mat¬ 
tel V. Hecke, 279 P. 470, 99 Cal. 
App. 747—^Ex parte Dees, 189 P. 
1050, 46 CaLApp. 666. 

Pla— Ij. Maxey, Inc., v. Mayo, 139 
So. 121, 103 Pla. 662—^Ex parte 
Messer, 99 So. 330, 87 Fla 92. 

Ill.—City of Evanston v. Wazau, 4 
N.B.2d 78, 364 Ill. 198, 106 A.L.H 
789, certiorari denied Wazau v. 
City of Evansville, 57 S.Ct 492, 
300 U.S. 662, 81 L.Bd. 870—State 
Bank & Trust Co. v. Village of 
Wilmette, 193 N.E. 181. 858 Ill. 811, 
96 A.L.R. 1327—^Kennedy v. City of 
Bvaneton, 181 N.B. 312, 348 Ul. 426 
—Phipps V. City of Chicago, 171 N. 
E. 289, 339 Ill. 816—Western Theo¬ 
logical Seminary v. City of Evan¬ 
ston. 166 N.E 778, 326 IlL 511— 
Lowenthal v. City of Chicago, 144 
N.B. 829, 313 Ill. 190—City of Chi¬ 
cago V. Kautz, 144 N.E. 805, 818 
Ill. 196, 36 A.L.R. 1050. 

Ind.—Weisenberger v. State, 175 N. 
B. 238, 202 Ind. 424. 

Mo.—^Poole ds Creber Market Co. v. 
Breshears, 125 S.W.2d 28, 343 Mo. 
1133. 

City of Lancaster v. Reed, App., 
207 S.W. 868. 

Neb.—^Nebraska District of Evangeli¬ 
cal Lutheran Synod of Missouri, 
Ohio, and Other States v. McKel- 
vie, 175 N.W. 631, 104 Neb. 98, 7 
A,L.R 1688. 

—Cameron v. International Alli¬ 
ance of Theatrical Stage Em¬ 
ployees and Moving Picture Oper¬ 
ators of U. S. and Canada, Local 
Union No. 884, of Hudson County. 
176 A. 692, 118 N.XEa. 11, 97 A. 
L.R. 694. 

N.Y.—^People V. Wood, 272 N.T.S. 
258, 151 Misc. 66. 

Oki.—Wood v. State, 141 P.2d 309, 77 
Okl,Cr. 306. 

Or.—^Hall V. Johnson, 169 P. 516, 87 
Or. 21, Ann.Cas.l918B 49. 

Pa.—^Harris v. State Board of Op- 
tometrical Examiners of Depart¬ 
ment of Public Instruction of the 
Commonwealth, 135 A. 237, 287 Pa. 
531. 


W.Va.—^Bx parte Hudgins. 103 S.B. 

827. 86 W.Va. 626, 9 A.L.R. 1361. 
Wis.—State V. Whitman. 220 N.W. 
929, 196 Wls. 472. 

Scope of, and limitations on, police 
power see supra § 175 et sea. 

Sfeatate penaUzlng resale of tick¬ 
ets to public entertainments at any 
price or for any amount which Is ei¬ 
ther less or greater than price or 
amount for which ticket may be pro¬ 
cured at regularly authorized places 
of sale is an invalid Interference with 
personal liberties of ticket owner and 
cannot be justified as a proper ex¬ 
ercise of the police power. 

Ind.—Kirtley v. State, 84 N.B.2d 712, 
227 Ind. 176. 

AsBodatloiL with prostltiites 
Ark.—Coker v. City of Ft. Smith, 258 
S.W. 888, 162 Ark. 667. 

S.D.—City of Watertown v. Chrlst- 
nacht. 164 N.W. 62. 89 S.D, 290, L. 
R.A.1917P 903. 

Tex.—^Ex parte Cannon, 260 S.W. 429, 
94 Tex.Or. 267. 

SxoluBion fxom military area 

(1) An order excluding from a re¬ 
duced military area a naturalized cit¬ 
izen, who seemed more imbued with 
Nazi principles than with American 
ideals, was unwarranted as a viola¬ 
tion of the citizen's constitutional 
rights, where every normal phase of 
civilian life in the area was being 
engaged in, there was no evidence of 
any actual instance of espionage or 
sabotage in the area, and there was 
no evidence of any Immediate dan¬ 
ger to the welfare of the country. 

U.S.—Scherzberg v. Ma.derla, D.C.Pa., 
67 F.Supp. 42. 

<2> An order of the military au¬ 
thorities excluding a naturalized Ger¬ 
man citizen from the Eastern Mili¬ 
tary Area as dangerous to the na¬ 
tional defense w€ls invalid as an un¬ 
constitutional restriction of his lib¬ 
erty, where at time order was ap¬ 
plied, there was no reasonable and 
substantial basis for the determina¬ 
tion that the threat of espionage and 
sabotage to our military resources 
was real and imminent. 

U.S.—^Ebel V. Drum, D.C.Mass., 52 
F.Supp. 189, motion denied 55 F. 
Supp.. 186. 
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to advance the public welfare will be served,^^*® 
or the public interest will be affected injuriously.^^ 
Thus, legislation passed under the guise of the 
police power is void if the restriction of the private 
right is oppressive while the public welfare is en¬ 
hanced only in a slight degree.^®*® 

Particular applications of rules. Various laws or 
regulations have been held to be within the scope 
of the regulatory or police powers and not to in¬ 
fringe the right of personal liberty,®such as 
state anti-trust statutes,®*^ Sunday laws,®® conscrip¬ 
tion laws,®® laws prohibiting the operation of a 
motor vehicle on a public street or highway by a 
person under the influence of intoxicating liquor,®®-® 
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laws making it unlawful to advocate the overthrow 
of government by violence or the criminal destruc¬ 
tion of property,^ laws prohibiting members of a 
police force from joining a union,!*® laws or regu¬ 
lations with respect to the prices at which certain 
merchandise may be sold or services rendered,!*!® 
laws regulating the solicitation of funds for 
charitable, patriotic, and philanthropic purposes,!-!® 
rules providing for the physical examination of per¬ 
sons claiming physical disability,!-®® laws which pro¬ 
vide for the compulsory isolation and hospitalization 
of persons suffering from contagious diseases,!-®® 
and laws which provide for the proper care of in¬ 
dividuals who are helpless or dependent.® 


95^ state v. Faille, 9 A.2d 

668, 90 N.EL 347. 

96. N-J.—Cameron v. International 
Alliance of Theatrical Stage Em¬ 
ployees and Moving Picture Oper¬ 
ators of XJ. S. and Canada, Local 
Union No. 384, of Hudson County, 
176 A. 692, 118 N.XBq. 11, 97 A. 
L.R. 694. 

9M N.H.—State v. Faille, 9 A.2d 
663, 90 N.H. 347. 

Belative interest of few and many 
Reasonableness, required of a leg¬ 
islative regulation under the consti¬ 
tution, demands that while a few 
may be sacrificed to- reach many, 
many may not be enjoined in order 
to reach a few. 

N.H.—State v. Faille, 9 A.2d 663, 90 
N.H. 347. 

96.10 AholitloiL of action, for aliena- 
-tion of affections 

Cal.—Chlyoko Ikuta v. Shunji K. 
Ikuta, 218 P.2d 864, 97 CaLApp.2d 
787. 

Statute penalising nse of contra- 
oeptlve drugs or instruments is not 
unconstitutional as interference with 
citizens* individual liberty and depri¬ 
vation thereof without due process 
of law, nor because it prohibit© mar¬ 
ried woman from using such drugs 
or instruments on physician’s recom¬ 
mendation and advice when preg¬ 
nancy would jeopardize her life or 
health, contains no exception pro¬ 
tecting physicians* right to prescribe 
contraceptives, and falls to fix maxi- 
■mum fine. 

Conn.—State v. Nelson, 11 A.2d 866, 
126 Conn. 412. 

97. N.T.—In re Davies, 61 N.E. 118, 
168 N.X 89, 66 L.R.A 865. 

41C.J.p l20 note 69. 

Statutes as infringing liberty to con¬ 
tract see infra 6 210 b. 

98. Kan.—State v. Haining, 293 F. 
952, 181 Kan. 864-~Stat6 v. Blair, 
288 F. 729, 130. Kan. 863. 

Ma—Nlckols v. North Kansas City, 
- 214 S.W.2d 710, 358 Mo. 402. 

Utah.—State v. Sopher, 71 F.. 482, 26 


Utah 318, 95 Am.S.R. 845, 60 L.R.A. 
468. 

60 C.J. p 1036 note 66. 

99. U.S.—U. S. ex reL Zucker v. Os¬ 
borne, D.C.N.Y., 54 P.Supp. 984, af¬ 
firmed, C.C.A.. 147 P.2d 186, cer¬ 
tiorari denied 65 S.Ct. 1574, 326 U. 

S. 8S1, 89 L.Ed. 1997. 

Qa.—^Parker v. Kaughman, 84 Ga. 
136. 

Fa.—-Kneedler ,v. Lane, 45 Fa. 238, 
3 Grant 523. 

99.5 Ohio.—City of Columbus v. 
Mullins. App., 118 N.E.2d 178, re¬ 
versed on other grounds 123 N.E. 
2d 422, 162 Ohio St. 419. 

1. Or.—State v. Laundy, 204 F. 958, 
103 Or. 443, rehearing denied 206 
P. 290, 103.Or. 448. 

Cixiiiiixial svxLdioalisxu acts 
Or.—State v. Laundy, 204 P. 968, 103 
Or. 443,. rehearing denied 206 F. 
290, 103 Or. 443. 

Wash.—State v. Hennessy, 195 F. 211, 
114 Wash. 361. 

Sedition Act 

Pa.—Commonwealth v. Nelson, 92 A. 
2d 431, 172 Pa.Super. 126, reversed 
on other grounds 104 A.2d 183, 377 
Pa. 58—Commonwealth v. Blanken- 
stein, 81 Pa.Super. 340. 

Qtfestioa by school board inquir¬ 
ing as to teachers* past or present 
Communist Party affiliations violat¬ 
ed none of teachers* constitutional 

OriiovfiTI 4*0^0 

N.T.—Adler v. Wilson, 123 N.T.S.2d 
806, 203 Misc. 456, affirmed 123 N. 

T. S.2d 666, 282 App.Div. 416. 

1-5 Mo.—^King v. Priest, 206 S.W.2d 
547, 367 Mo. 68, appeal dismissed 
68 S.Ct 736, 833 U.S. 852, 92 L.Bd. 
1133, rehearing denied 68 S.Ct. 901, 
333 U.S. 878, 92 L.Ed. 1154. 

1-10 Fla.—^McRae v. Robbins, 9 So. 

2d 284, 151 Fla- 109. 

Ohio.—City of Springfield v. Hurst, 
66 N.E.2d 185, 144 Ohio St. 49.^ 
'Okl.—Vandervort v. Keen, 85 F.2d 
405, 184 OkL 121—Jarvis v. State 
Board of Barber Examiners, 83 
F.2d 660, 183 OkL 627—Herrin v.; 
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Arnold, 82 P.2d 977, 183 Okl. 392, 
119 A.L.R. 1471. 

Unfair Sales Act, prohibiting re¬ 
tailers or wholesalers from advertis¬ 
ing, offering to sell or selling mer¬ 
chandise at less than cost with in¬ 
tent of inducing purchase of other 
merchandise or of injuring competi¬ 
tors and with result which “tends** 
to deceive purchaser or to create 
monopoly, is not violative of person¬ 
al liberty provisions. 

Neb.—HiU V. Kusy, 36 N.W.2d 594, 
0.60 Neb. 663. 

1.15 Mo.—^Bx parte Williams, 189 
S.W.2d 485, 846 Mo. 1121, certio¬ 
rari denied Williams v. Golden, 61 
S.Ct. 42, 311 U.S. 676, 86 L.Ed. 434. 
1430 U.S.—Countee v. U. S., C.C.A 
Ill., 112 F.2d 447. 

1.25 Fla—^Moore v. Draper, 57 So. 
2d 648. 

2. Ark.~Bx parte King, 217 S.W. 

465, 141 AltIc. 213. 

12 C.J. p 937 note 71. 

FartLouIar proceedings held valid 

(1) The state having provided by 
its guardianship laws a statutory 
method of determining whether a 
person deserves the state’s protec¬ 
tion as to his person or property, he 
must surrender his liberty' to the 
extent that the state may determine 
whether his condition Justifies the 
state in, exercising its Jurisdiction 
over him; and on an application for 
the appointment of a guardian for an 
alleged incompetent, the probate 
court has power personally to observe 
the alleged incompetent, or to cause 
him to be examined, as by an alienist, 
and to have such examination report¬ 
ed, to the court in an orderly way, 
where the examiner may be cross-ex¬ 
amined on method and extent of 
the esuimination, and such examina¬ 
tion does not violate the constitu¬ 
tional provision relating to rights, of 
llbertyj etc.. 

Ohio.—^In re Joyce, 5 Ohio Supp. 16. 

(2) An aged person was not arbi¬ 
trarily deprived of his liberty In vio¬ 
lation of the Constitution by an ad- 
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Furthermore, without violating the guaranty of 
personal liberty, the state may prohibit, for ex¬ 
ample, the manufacture, sale, use, or possession of 
intoxicating liquors, ^ and may forbid drunken¬ 
ness,^ vagrancy,5 gambling,® fortune telling,^ and 
residence in a house of ill fame.® 

Right of legislature to information. It has been 
held that citizens have no right to protection from 
inconvenience, from monetary loss, or even from 
public embarrassment, to the unreasonable detri¬ 
ment of the legislative right to obtain information 
which may be pertinent to the promise of protection 
to each member of the community of his right to 
life, liberty, and property,and that the interest of 
the state in acquiring information as to the existence 
of subversive activities overrides and justifies the 
intrusion on any right of privacy which persons 
may have as a judicially determined incident to 
other rights guaranteed by our constitutions.®*^® 

§ 203(1). - Involuntary Servitude 

By the Thirteenth Amendment of the federal Con¬ 
stitution, and by similar provisions In some state const!- 

Judication of incompetency and the 
appointment of a gruardlan, where he 
had promoted and consented to his 
adjudication of incompetency and the 
appointment of a gruardian for him. 

Ohio.—^In re Watts* Guardianship, 21 
N.EJ.2d 129, 60 Ohio App. 307. 

8. U.S.—^U. S. V. Wilson, D.C.Wash., 

69 F.2d 97. 

Ala—Ricketts v. State. 90 So. 187, 

18 AlaApp. 162, certiorari denied 
90 So. 925, 206 Ala 701. 

Ga—Toung v. State, 144 S.B3. 726, 

167 Ga 165. 

N.D.—State v. Ross, 170 N.W. 121, 39 
N.D. 630. 

Tenn.—^Hall v. Stata 270 S.W. 84, 

161 Tenn. 416. 

33 C.J. p 610 note 1. 

Rationfll Prohibition Act and Act 
Nov. 23, 1921, 8 2, Comp.StSuppL 
Annot.1923 § 10138 ^ccc, in so far €ls 
it prohibited physicians from pre¬ 
scribing: more than a pint of spiritu¬ 
ous or vinous liquor in ten days, is 
valid, under Const. Amend. 18, and is 
not violative of constitutional gruar- 
anties of life, liberty, and property. 
tr.S.—^Lambert v. Tellowley, C.C.A. 

N.T., 4 F.2d 916, affirmed 47 S.Ct 
210, 272 U.S. 681, 71 L.Bd. 422, 49 
AL.R. 676. 

4. Cal.—^People v. Beifuss, 67 P.2d 
411, 22 CaXApp.Supp.2d 766. 

6. CJal.—parte Cutler, 36 P.2d 
441, 1 Cal.App.2d 278. 

Mo.-r-Bx; parte Kamstrom, 249 S.W- 
695, 297 Mo. 884. 

D.C.—^Beail V. District, of Columbia 
;Mun.App., 82 A.2d 766, reversed on 


tutlons, Involuntary servitude haa subject to soma excep¬ 
tions, been abolished. 

Under the Thirteenth Amendment to the Gjnsti- 
tution of the United States, which provides that 
"neither slavery nor involuntary servitude, except 
as a punishment for crime whereof the party shall 
have been duly convicted, shall exist within the 
United States, or any place subject to their juris¬ 
diction,” and similar provisions in some state con¬ 
stitutions, involuntary servitude, except as a pun¬ 
ishment for crime, was abolished.®*®® The amend¬ 
ment had as its aim the maintenance of a system of 
completely free and voluntary labor throughout the 
United States.®*®® Accordingly, there is no rule of 
law under which any man in this country will be 
forced to serve with his labor any other man whom 
he does not wish to serve.®*®® 

As used in the Amendment, "involuntary servi¬ 
tude” is the condition of one who is compelled by 
force, coercion, or imprisonment and against his 
will to labor for another whether or not he is 
paid,® and includes "peonage.”®*® While the lead¬ 
ing purpose of the Thirteenth Amendment was to 
abolish African Slavery in the United States,'i® and 

(2) .Enforced labor is involuntary 
servitude within the meaning: of sim¬ 
ilar constitutional provisions. 

Minn,—State v. West, 48 N.W. 846, 
42 Minn. 147. 

<8) A condition of enforced com¬ 
pulsory service of one to another. 
U.S.—Corrlgran v. Buckley, D.C., 46 S. 
Ct. 621, 271 U.S. 323, 70 L,.Bd. 969 
—Hodgres v. United States, Ark., 27 
S.Ct 6, 203 U.S. 1, 61 L.Ed. 65. 
**Xiiv61iiittary servitude for crime” 
“Imprisonment at hard labor, com¬ 
pulsory and unpaid, is, in the strongr- 
est sense of the words, ‘involuntary 
servitude for crime,' spoken of In 
the Thirteenth Amendment of the 
federal Constitution." 

U.S.—^Ex parte Wilson, Mich., 5 S. 
Ct. 936, 941, 114 U.S. 417, 29 D.Bd. 
8®. • 

Compensatiou as immaterial 
It Is involuntary servitude, not un¬ 
compensated service, which is pro¬ 
hibited by the Thirteenth Amend¬ 
ment; and while compensation for 
service may cause consent, unless it 
does it is no Justification for forced 
labor. 

U.S.—Heflin v. Sanford, CC.A.Ga., 142 
F.2d 798. 

9.5 U.S.—Taylor v. State of Georgda, 
Ga.. 62 S-Ct. 416, 315 U.S. 26, 86 
Ii.Bd. 616. • 

la U.S.—^Pollock V. WiUiams, Ha., 
64 S.Ct. 792. 822 U.S. 4, 88 D.Ed; 
1096. 

ill.—City of Chicag:o v. Kunowski, 
139 N.E. 28, 308 IIL 206. 

12 C.J. p 987 note 77, 


other gncounds 20l F.2d 176, 91 U.S. 
APP.D.C. 110. 

6. Mich.—^Parkes v, Bartlett; 210 N. 
W. 492. 236 Mich. 460, 47 A.D.R. 
1128. 

7- Ohio.—Davis v. State, 160 N.B. 
473, 118 Ohio St. 25, error dis¬ 
missed 48 S.Ct. 482. 277 U.S. 671, 
72 L.Ed. 993. 

Liberty to choose occupation see in¬ 
fra § 212. 

a Ind.—Webber v. Harding:, 68 N.B. 
633, 156 Ind. 408. 

as N.H.—Nelson v. Wyman, 105 A. 
2d 756, 99 N.H. 38. 

aiO N.H.—^Nelson v. Wyman, supra. 

aso U.s’—^Heflin v. Sanford, C.C.A. 
Ga., 142 P.2d 798. 

ass U.S.—^Pollock V. Williams, Pla., 
64 act. 792. 322 U.S. 4, 88 L.Bd. 
1096. 

aeo Fla.—^Henderson v. Coleman, 7 | 
So.2d 117, 160 Fla. 185. 

Utah.—^McGrew v. Industrial Com¬ 
mission, 85 P.2d 608, 96 Utah 203. 

9. Ill.—Crews V. Lundquist, 197 N. 
R 768, 361 Ill. 193, quoting: Black 
L.D. 

Other definitions 

(1) One who is placed under the 
constraint of working: for, or remain¬ 
ing in, the personal service of an¬ 
other is in a condition of involuntary 
servitude within the meaning of the 
federal Constitution. 

U.S.—Arthur v. Oakes, Wis., 63 P. 
810, 11 C.C.A. 209. 25 L.R.A. 4X4. 
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such was its primary effect,the amendment is 
not limited to the abolition of African slavery, but 
embraces, in addition, other forms of compulsory 
labor, ahin to slavery, which tend to produce un¬ 
desirable consequences and the words “involun¬ 
tary servitude,” as used in the amendment, have a 
more comprehensive meaning than the word “slav- 
ery,”i3 Subject to the exceptions discussed infra 
§§ 203(2)-203(3), the Thirteenth Amendment to 
the federal Constitution extends to servitude in fact 
involuntary, no matter under what form or name 
such servitude may be disguised.^^ 

All statutes, ordinances, and official actions which 
violate the constitutional prohibition against invol¬ 
untary servitude are unconstitutional and void.^^-^ 
The amendment renders void all statutes or con¬ 
tracts providing for a state of peonage, as that 
status is defined in the C J.S. title Peonage § 1, such 
as came into existence in China and Mexico and in 
portions of the United States acquired from Mexi¬ 
co, Qxid which were existent under statutes of 
some states.^® However, statutes granting exclusive 
rights to carry on certain kinds of business do not 
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violate the Thirteenth Amendment if they are neces¬ 
sary or proper to effectuate a purpose which has in 
view the public good.^^ 

Mere imprisonment is not servitude but labor 
enforced as a punishment is involuntary servi- 
tude.17.10 Accordingly, the Thirteenth Amendment 
does not invalidate a statute providing for imprison¬ 
ment for contempt of court,!^ except where, it has 
been held, the statute provides for imprisonment 
at hard labor.^^ Moreover, a court of equity has 
authority, without violating the amendment, to re¬ 
quire a person subj'ect to its jurisdiction to perform 
such affirmative acts as it is his duty to perform 
and the court may, in a proper case, issue a manda¬ 
tory injunction without violating the amend- 
ment^®-i® 

The Thirteenth Amendment does not invalidate 
a covenant in a deed of land in fee by which a 
grantee covenants for himself, his heirs and as¬ 
signs, to pay a perpetual yearly rent,20 or nullify 
a restriction in a deed excluding colored persons 
from the occupancy of certain land.2i 


Bezlvation of laagtutff^ 

“The langruage [of the Thirteenth 
Amendment] was taJsen from the 
langruaire of the Ordinance of 1787 
for the government of the Northwest 
Territory (article 6)." 

Ill.—Crews V. Lundquist, 197 N.B. 
768, 772, S61 lit 198. 

11. TJ.S.—Civil Rights Ciases, Tenn., 
3 act. 18, 109 U.S. 8, 27 L.Bd. 835. 

11 aj. p 801 note 19. 

Xt was Slot intended to protect the 
individual rights of persons of the 
negro race in other matters. 

TJ.S.—Corrigan v. Buckley, D.CX, 46 S. 
Ct 621 , 271 XJ.a 82S, 70 UBd. 969. 

12. TJ.S.—Pollock V. Williams, Fla,, 
64 act 792, 322 U.a 4, 88 L.Bd. 
1095. 

U. S. ex reL Zucker v. Osborne, 
D.C.N.Y., 64 F.Supp, 984, affirmed, 
C.aA., 147 F.2d 135, certiorari de¬ 
nied 66 aCJt 1674, 326 U.a 881, 89 
Lr.Bd. 1997. 

Ill.—Oews V. Lundqulst, 197 N.B; 
768, 361 m. 193. 

Ind.—Ule V. State, 194 N.B. 140, 208 
Ind. 255, 101 A,L..R. 903. 

Mass.—Commonwealth v. Pouliot, 198 
N3L 256, 292 Mass. 229. 

12 aj. p 937 note 78 [a]. 

Bights of TTnited States oitlsens 
Under the Thirteenth, Fourteenth, 
and Fifteenth Amendments to the 
federal Constitution, a state must 
recognize as its citizen any United 
States citizen becoming a bona fide 
resident therein, and cannot deprive 
him of rights, privileges, and im¬ 
munities. 


Ind.—Greathouse v. Board of School 
Corners of City of Indianapolis, 161 
N.B. 411, 198 Ind. 95. 

13. U.a— Pollock V. Williams, Fla., 
64 act 792, 322 U.S. 4, 88 L.Bd. 
1096—^Bailey v. Alabama, 31 S.Ct 
146, 219 U.a 219, 66 L.Ed. 191. 

Slaughter-House Cases, Iia., 16 
Wall. 36, 21 L.Ed. 394. 

Slavery defined, see the C,J.a title 
Slaves § 1, also 58 C.J. p 746 note 
1 et seq. 

14. U.S.—^Bailey v. Alabama, Ala., 31 
act 145, 219 U.S. 219, 66 L..Bd. 191 
—Slaughter-House Cases, Lia., 16 
Wall. 86, 21 L.Ed. 394. 

ac—Shaw V. Fisher, 102 S.B. 326, 
118 ac. 287. 

Slave customs of Alaska, existent 
among the uncivilized tribes, are 
within the Thirteenth Amendment 
U.a —^In re Sah Quah, U.C.Alaska, 31 
F. 827. 

14.5 Ohio.—General Elec. Co. V. In- 
. temational Union United Auto., 
■ Aircraft and Agr. Implement Work¬ 
ers of America (U.A.W.-C.LO.), 108 
N.B.2d 211, 93 Ohio App. 139, ap¬ 
peal dismissed 110 N.E.2d 424, 168 
Ohio St 665. 

16. U.S.—^Taylor v. State of G^eorgla, 
Ga., 62 S.C5t 416, 816 U.S. 26, 86 
LJESd. 615. 

Fla.—Goode v. Nelson, 74 So. 17, 78 
Fla. 29. 

Ill.—City of Chicago v. Kunowskl, 
139 N.E. 28, 308 IlL 206. 

Lta.—State v. Oliva, 85 So. 196, 144 
La. 51. 

12 aj. p 937 note 81 —iS CJ. p 803 
note 17. 
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18. U.a—^Bailey v. Alabama, Ala., 81 
act 145, 219 U.a 219 , 55 L.Ed. 191. 

12 C.J. p 937 note 82. 

17. U.S.—Slaughter-House Cases, 
La., 16 Wall. 36, 21 L.Bd. 894. 

17A Neb.—Smolczyk v. Gaston, 24 
N.W.2d 862, 147 Neb. 681. 

17.10 Neb.—Smolczyk v, Gaston, su¬ 
pra. 

18. HI.—Schmook v. Fane, 22 N.B. 2d 
450, 301 IlLApp. 626. 

Iowa.—Martin v. Blattner, 26 N.W. 
131, 27 N.W. 244, 68 Iowa 286. 

Neb.—Smolczyk v, Gaston, 24 N.W. 
2d-862, 147 Neb. 681. 

Imprisonment as punishment for 
contempt see the C.J.S. title Con¬ 
tempt § 93, also 18 aj. p 87 note 
66 et seq. 

19. Iowa—^Flannagan v. Jepson, 158 
N.W. 641, 177 Iowa 393. 

Neb.—Smolczyk v. Gaston, 24 N.W. 
2d 862, 147 Neb. 681. 

12 CXJ. p 938 note 9L 

19A Wash.—^Delorme v. Internation¬ 
al Bartenders’ Union, Local 624, 139 
P.2d 619, 18 Wash.2d 444. 

19.10 Wash.—^Delorme v. Intema- 
tion Bartenders’ Union, Local 624, 
supra 

20. N.T.—^Tyler v. Heidom, 46 Barb. 
489. 

21. Mich.—Parmalee v. Morris, 188 
N.W. 330, 218 Mich. 625. 

Mo.—^Kraemer v. Shelley, 198 S.W.2d 
679, 366 Mo. 814, reversed on other 
grounds 68 S.Ct 836, 834 U.S. 1, 92 
L.Bd. 1161, 8 A.L.R.2d 441. 

OkL—^Linder V. Stapp, 178 P.2d 617, 
198 OkL 866—Hemsley v. Hough, 
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§ 203(2).-Exceptional Circum¬ 

stances 

The Thirteenth Amendment does not Interdict serv¬ 
ices owing to the state, such as service in the armed 
forces and Jury service, or services of seamen. 

The Thirteenth Amendment was not intended to 
introduce any new or novel doctrine with respect 
to services which from time immemorial had been 
treated as exceptional,22 since, like other constitu¬ 
tional provisions discussed supra §§ 36, 200, it is to 
be interpreted in the light of the common law and 
the legal history of the country.23 The amendment 
does not interdict enforcement of those duties which 
individuals owe to the state,24 whether such services 
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are in a personal or official capacity,2® or performed 
without compensation ;26 nor does it deprive the 
government of its war powers,26*6 or its power to 
provide for the national defense,26-^6 or its right 
to exact by law public service from all to meet the 
public need. 26 *i 6 

Conscription; conscientious objectors. As is ex¬ 
plained in Army and Navy § 21 b, and Militia § 4, 
the state may, as an attribute of its sovereignty, 
compel individuals to serve in the military forces, 
and such conscription is not slavery or involuntary 
servitude within the meaning of the Thirteenth 
Amendment.27 Moreover, the amendment is not vio- 


157 P.2d 182, 195 Okl. 298—^Lyons 
V. Wallen, 183 P.2d 655, 191 OkL 
667. 

Bestrictions In deed as to use of 
property see tlie C.J.S. title IDeeds 
§ 162, also 18 C.J. p 884 note 85 
et sea* 

22 . Ill.—City of Chlcagro v. Kunow- 
ski, 189 N.E. 28. 308 Ill. 206. 

S.C.—Shaw V. Fisher, 102 S.B. 326, 
113 S.C 287. 

Tex.—Corpus Oturls cited in Inter¬ 
state Forwarding Co. v. Vineyard, 
(^iv.App., 3 S.W.2d 947, 967, re¬ 
versed on other grounds Interstate 
Forwarding Co. v, Vinyard, 49 S. 
*W.2d 403, 121 Tex. 289. 

23. Miss.—Bryant v. Brown, 118 So. 
184, 151 Miss. 398, 60 A.L.H. 1325. 

24 . XJ.S.—^U. S. V. Lebherz, D.C.N.J., 
129 F.Supp. 444—U. S. v. Sutter, 

D.aCal., 127 F.Supp. 109—U. S. v. 
Smith, D.C.I11., 124 F.Supp. 406, 
aflarmed, C.Al., U. S. v. Hoepker, 223 
F.2d 921—U. S. V. Ryals, D.C.Ga., 56 
F.Supp. 772. 

Ill.—Crews V. Lundauist, 197 N.B. 

768, 861 Ill. 193. . 

12 C.J. p 938 note 86. 

Beason for role 

‘‘Considering the well-known his¬ 
torical circumstances surrounding the 
enactment of . . . [the Thirteenth 
Amendment], it seems to me quite 
clear that it has reference to slavery, 
or enforced labor, as between private 
individuals, and was not intended 
to prevent, or to apply to, the rendi¬ 
tion by an individual of duties to 
the government properly Imposed by 
law.’* 

U.S.— u. S. V. Sugar, D.C.Mich., 248 
Fj 428, 428, affirmed Sugar v. XT. S., 
252 F. 79, 164 CCA. 191, certio¬ 
rari denied 89 S.Ct 19, 248 U.S. 
678, 63 KBd. 429. 

Compulsory labor during war 
A statute requiring men between 
ages of eighteen and flfty-flve to be 
engaged in some lawful or useful oc¬ 
cupation, is not, in view of its char¬ 
acter as a war measure in stlmulat- 
hig production of food and war sup¬ 
plies, and its object to preserve or¬ 


der, as expressed in $ 1, violative of 
U.S.Const art 18 §§ 1, 2, prohibiting 
involuntary servitude, except as pun« 
Ishment for crime, or art 14 S 1* 
Del.—State v. McClure, 106 A. 712, 7 
Boyce, 265. 

25. Ill.—Crews v. Liundquist, 197 N. 

E. 768, 361 Ill. 193. 

Public administrator 
A statute providing that public ad¬ 
ministrators should be allowed no 
fees for services in respect of that 
part of a war veteran’s estate de¬ 
rived from the United States because 
of war service is not violative of 
Thirteenth Amendment forbidding 
“involuntary servitude,’* particularly 
where public administrator may re¬ 
sign his office when in his judgment 
it is no longer profitable. 

Ill.—Crews V. Lundqxiist, supra. 
Becelver 

Denial of receiver’s motion for a 
discharge does not impose involun¬ 
tary servitude. 

Colo.—Latzer v. Tedford, 260 F. 101, 
82 Colo. 280. 

26. U.S.—^Heflin v. Sanford, C.C.A. 
Ga., 142 F.2d 798. 

U. S. V, Ryals, D.C.G£u, 66 F. 
Supp. 772. 

Ill.—Crows V. Liundquist, 197 N.B. 

768, 772, 361 Ill. 193. 

12 C.J. p 938 note 86 [b]. 

<*Broad purpose of this nUe, which 
universally obtains in this country, 
is to render effective a government 
under which liberty of the citizen 
may be protected.** 

IlL—Crews v. Lundquist, supra. 

26.5 U.S.—Heflin v. Sanford, CC.A. 
Ga., 142 P.2d 798. 

U. S. V. Lebherz, D.C.N.J., 129 F. 
Supp. 444—^U. S. V. Sutter, D.C.Cal., 
127 F.Supp. 109—U. S. V. Smith. D. 
C.I11., 124 F.Supp. 406, affirmed, U 
A., U. S. V. Hoepker, 228 F.2d 921— 
U. S. V. NUes, D.CCIal., 122 F.Supp. 
882. 

26.10 U.S.—U. S. V, Lebherz, D.C.N, 
J., 129 F.Supp. 444—U. S. v. Sut¬ 
ter, D.CCal., 127 F.Supp. 109—U. 
I S. V. Smith, D.C.I1L, 124 F.Supp. 
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406, affirmed, CA., U. S. v. Hoepker. 
223 F.2d 921. 

26.15 U.S.—^Heflin v. Sanford, C.CJL 
Ga, 142 F.2d 798. 

BTo oonstitutloiLal exemptloii. 

The Constitution does not exempt 
any one from serving his country 
in some essential capacity in time of 
need. 

U.S.—Van Bibber v. U. S., C.C.A.Ark., 
161 F.2d 444. 

27. U.S.—Arver v. U. S., Minn. & N. 

T. , 88 S.Ct 159, 246 U.S. 366, 62 
L.Ed. 349, L.R.A.1918C, 361, Ann. 
Cas.l918B 856. 

U. S. V. Lebherz, D.CN.J., 129 

F.Supp. 444—^U. S. V. Smith, D.C. 
Ill., 124 F.Supp. 406, affirmed, C.A., 

U. S. V. Hoepker, 223 F.2d 921. 

12 C.J. p 938 note 86 [a]. 

Selective draft laws 

(1) The Selective Training and 
Service Act of 1940, 60 U.S.C.A.Ap¬ 
pendix, 5 301 et seq., is not inval^ 
as imposing involuntary servitude, 
not as punishment for crime, in vio¬ 
lation of the Thirteenth Amendment. 
U.S.—^Hopper v. U. S., C.GA.Arlz., 

142 F.2d 181. 

U. S. V. Tomlinson, D.GPa, 94 F. 
Supp. 864—Commers v. U. S., D.C. 
Mont., 66 F.Supp. 943, affirmed, C.G. 
A., 159 F.2d 248, certiorari denied 
67 S.Ct 1189, 831 U.B 307, 91 L. 
Ed. 1828. 

(2) The Conscription Act of May 
18, 1917, providing for raising an 
army by means of a selective draft 
does not violate the Thirteenth 
Amendment. 

US.—Arver v. U. S., Minn. & N. Y., 
88 S.Ct. 169, 245 US. 866, 62 Cas. 
1918B 856. 

U. S. V. Bell, D.C.N.T., 248 P. 992 
—Angelas v. Sullivan, N.T., 246 
F. 64, 158 COA. 280—Story v. Per¬ 
kins, D.C., 243 F. 997, affirmed Jones 

V. Perkins, 38 S,Ct 166, 246 U.S. 
390, 62 L.Bd. 368—^U. S. v. Sugar, 
D.GMich., 243 F. 423, affirmed Su¬ 
gar V. U S., 262 F. 79, 164 CUA. 
191, certiorari denied 39 8.Ct 19, 
248 US. 678, 63 L.Ed. 429. 
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lated by the assignment of a conscientious objector, 
who requests and is granted the privilege of not 
bearing arms, to compulsory labor in some civilian 
work of national importance ;27.6 and if the work 
to which the objector is assigned is of national im¬ 
portance it is immaterial that it is done for a local 
or state institution rather than for a national or 

federal agency.^^.io 

Jury service; road service. The Thirteenth 
Amendment does not comprehend other compulsory 
services for the state, such as jury servicers or 
services on public roads and highways.^® 

Service of seamen is also regarded as exception- 
al.30 Seamen who voluntarily contract for a period 
of service surrender for the time their personal lib¬ 
erty, so that neither the contract nor a statute au¬ 
thorizing it constitutes a violation of the. guaranty 
against involuntary servitude but compulsory la¬ 
bor on American vessels by seamen, although aliens, 
violates the constitutional guaranty where they have 
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not voluntarily entered into a contract of .service.32 

§ 203(3).-Labor Relations in Gen¬ 

eral 

The Thirteenth Amendment does not limit the rlflht 
of employees to act through organizations. While an 
employer may not ordinarily compel employees to con¬ 
tinue work, or to resume work after a stoppage, statutes 
forbidding unfair labor practices on the part of labor 
organizations are not Invalid. 

In general, the proscription against involuntary 
servitude contained in the Thirteenth Amendment 
does not limit the right of employees to act through 
a group organization,32.1 as in the discontinuance or 
refusal of emplo 3 mient ;32.2 and statutory provisions 
permitting employers and labor organizations to 
enter into union shop agreements do not contravene 
the proscription.32.8 However, an employer is not 
ordinarily entitled to an injunction to compel em¬ 
ployees to continue work, or to resume work after 
a strike or stoppage,32.4 even though the stoppage 


Cal.—Claudius v. Davie, 165 P. 689, 
175 CaL 208. 

(8) “Men drafted into the military 
or naval service of the United States 
are not held either in slavery or in 
a state of Involuntary servitude with¬ 
in any construction which can prop¬ 
erly be placed on the Thirteenth 
Amendment.** 

U.S.—Ansrelus v. Sullivan, N.T., 246 
P. 64, 158 CaA. 280. 

<4) The same rule applies to resi¬ 
dent aliens. 

U.S.—U. S. V. BeU, D.C.N,T., 248 P. 
992. 

(6) War time regulations see the 
CJ.S. title War 5 19. 

250 ialerenoe of olassilloation as pun¬ 
ishment 

Where selectee*s want of candor In 
listing cattle belonging to a tenant 
in sel6Ctee*s occupational auestlon- 
naire as cattle on selectee’s farm as 
a paartial basis for claim for agricul¬ 
tural deferment was but one of many 
elements entering into his reclassifi¬ 
cation and siibseauent induction into 
military service, mention thereof did 
not warrant inference that local 
board for punishment, condemned se¬ 
lectee to involuntary servitude in 
army. 

U.S.—U. S. ex reL Lawrence y. Com¬ 
manding Officer of McCook Army 
Air Field, D.C.Neb., 68 P.Supp. 983. 
27.6 U.S.—Atherton v. U. S., CJL 
Cal., 176 F.2d 836, certiorari denied 
.^76'^S.Ct 338, 388 US. 988, 94 UBd. 
679, and Edwards v. U S., 76 S.Ct. 
339, 838 US. 988, 94 UEd. 678— 
'Wolfe V. U a, C.C«AMlch., 149 
lP.2d 391—itoodenko y. U S., UCA. 
^k^Oi, 147 P,2d 762> certiorari de- 
atJt 867, 324 ua 860, 89 
* DJBSdT 141^ r^ea^g denied .66 a 


Ct. 1022, 324 US. 891, 89 UBd. 1438 
—^Heflin v. Sanford, C.C.A.Ga., 142 
P.2d 798—U. a V. Van Den Berg, 

C. C.A.Wla., 139 P.2d 664. 

U a V. Lebherz, D.C.N.J., 129 P. 
Supp. 444—^U. S. V. Messerman, D.C. 
Pa., 128 P.Supp. 759—U S. v. Sut¬ 
ter, D.CCal., 127 P.Supp. 109—U S. 
V, Hoepker, D.C.I1L, 126 P.Supp. 118 
— U. a V. Smith, D.anL, 124 P. 
Supp. 406, affirmed, C.A., U. S. v. 
Hoepker, 223 P.2d 921—U S. v. 
Niles, D.aCal., 122 P.Supp. 382— 
U. S. V. Steinel, D.C.Conn., 70 P. 
Supp. 966—^U. S. V. Ryals, D.C.Ga., 
66 P.Supp. 772—U. S. v. Brooks, 

D. C.N.Y., 54 P.Supp. 996, affirmed, 
C.C.A., 147 P.2d 184, certiorari de- 

I nied 65 aCt. 1027, 324 US. 878, 89 
UEd. 1430—^U. S. ex reL Zucker v. 
Osborne, D.C.N.T., 54 P.Supp. 984, 
affirmed, C.C.A., 147 P.2d 136, cer¬ 
tiorari denied 66 S.Ct. 1674, 325 U 
a 881, 89 UEd. 1997. 

XK>w rate of oompeasatioii 
The system devised for the treat¬ 
ment of persons who by religious 
training and belief are conscientious¬ 
ly opposed to bai^cipation in war in 
any form does not deprive them of 
any of their constitutional rights 
even though, in practical effect, it 
deprives them of their full. liberty 
and reguires them to work at a rate 
of compensation far below what could 
be earned in civilian life and even 
below what could be earned in the 
armed forces. 

US.—Welghtman v. U S., C.CLA.N.H., 
142 P.2d 188. 

Status of prisoners of war Irrelevaat 
The. status of prisoners of. war Is 
fixed by international agreement, pur¬ 
suant to which they may work and 
are paid, but their status throws no 
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light on the status of a citizen of the 
United States under the constitution¬ 
al provision prohibiting involuntary 
servitude. 

U.S.—Heflin v. Sanford, C.C.A.Ga., 142 
P.2d 798. 

27.10 US.—Pomorski v. U S., C.A. 
Mich., 222 P.2d 106. 

U S. V. Lebherz, D.C.N.J., 129 P. 
Supp. 444—U. S. V. Sutter, D.C. 
CaL, 127 P.Supp. 109. 

2a IlL—Crews v. Lundqulst, 197 N. 
B. 768, 861 HL 193. 

29. IlL—Crews v. Lundqulst, supra. 
Kan.—State v. Topeka, 12 P. 310, 36 

Kan. 76, 59 Am.S.H. 529. 

12 C.J. p 938 note 87. 

30. US.—^Robertson v. Baldwin, CaL, 
17 S.Ct 826, 165 US. 276, 41 L.Bd. 
716. 

3L US.—Robertson v, Baldwin, su¬ 
pra. 

3a US.—^In re Chung Pat, D.C. 

Wanh., 96 P. 202. 

Ship lu port 

Alien seamen on a foreign ship can¬ 
not, when ship Is in port, be held In 
Involuntary servitude. 

US.—Elman v. Moller, aC.A.Va., 11 
P.2d 65, certiorari denied Elman v. 
Moller, 46 S.Ct 488, 271 US. 676, 
70 L.Bd. 1146. 

sai US.^U. S. V. PetrlHo,. D.C.I1L, 
68 P.Supp. 845, reversed on other 
grounds 67 S.Ct 1688, 332 US. 1, 
91 L.Bd. 1877. 

32.2 US.—U S. V. Petrlllo, D.CIIL, 
supra. 

32.8 Tex.—^International Ass*n of 
Machinists v. Sandsberry, Clv.App., 
277 S.W.2d 776, error grante<l 

32d4 Ohio.—General Elec. Co. v. In¬ 
ternational Union United Auto, AJbv 
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or strike is in violation of the collective bargain¬ 
ing agreement between the employer and the em¬ 
ployees’ imion,52.6 since such an injunction would 
violate the Thirteenth Amendment^^.s Certainly, 
where there is no contractual relation between a 
union and an employer, an injunction requiring the 
members of the union to perform certain work for 
such employer will violate the constitutional provi¬ 
sion against involuntary servitude,32.7 

On the other hand, it is not invalid, as imposing 
a form of compulsory service or involuntary servi¬ 
tude, for a statute or order to direct a labor union 
to cease and desist from engaging in any concerted 
eiforts to interfere with production except by leav¬ 
ing the premises in an orderly manner for the pur¬ 
pose of going on strike,as where the union had 
been arbitrarily calling union meetings and inducing 
work stoppage during regularly scheduled working 
hours,82.9 where noticing in the statute or order 
makes it a crime or prohibits or restricts an em¬ 
ployee, individually, to abandon work or to leave 
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the service.®2.i0 Moreover, an order is not inv^id 
which directs a union and its officers to cease and 
desist from directing, instigating, or encouraging 
strike action by employees,^^-’^^ since it does not 
prohibit any employee or group of employees, in¬ 
dividually or in concert, from quitting work,^^*^^ 
Furthermore, a statute or order is not invalid which 
commands the union and the officers thereof to-cease 
and desist from engaging, or inducing members to 
engage, in unfair labor practices,^^*^^ such as sec¬ 
ondary boycotts or picketing.^^-i^ 

A statute declaring the combining to cause loss 
or injury to an employer, for the purpose of coerc¬ 
ing him to persuade his employees to join or re¬ 
frain from joining a labor union, to be an unlawful 
act and an unfair labor practice has been held hot 
to be unconstitutional as imposing involuntary servi¬ 
tude on the union members the granting 

of an injunction against picketing by a union for 
such purpose is valid.®2.i6 Indeed, it has been held 
that an ordinance prohibiting picketing generally 


craft and A^. Implement Workers 
of America (U.Al.W.-C.I.O.), 108 N. 
E.2d 211, 98 Ohio App. 139, appeal 
dismissed 110 N.E.2d 424, 158 Ohio 
St -555. 

32.5 Ohio.—General Elec. Co. v. In¬ 
ternational Union United Auto., 
Aircraft and Agr. Implement Work¬ 
ers of America (U.A.W.-CLO.), su¬ 
pra. 

32.6 Ohio.—General Elec. Co. v. In¬ 
ternational Union United Auto., 
Aircraft and Agrr. Implement Work¬ 
ers of America (U.A.W.-C.I.O.), su¬ 
pra. 

32.7 Fla.—^Henderson v. Coleman, 7 
So.2d 117,160 Fla. 186. 

32.8 U.S.—^International Union, U. A. 
W., A. F. of Jm, Local 232 v. Wis¬ 
consin Employment Helations 
Board, Wls., 69 S.Ct. 616, 386 U.S. 
245, 93 L.Ed. 651, rehearingr denied 
69 S.Ct 985, two cases, 336 U.S. 970, 
93 L.Ed. 1121. 

Wls.—Wisconsin Employment Rela¬ 
tions Board V. Amalgramated Ass’n 

, of St Elec. Ry. & Motor Coach 
Emp. of America, Division 998, 42 
N.W.2d ,471, 257 Wls. 48, reversed 
on other grrounds Amalgramated 
Ass’n of St Elec. Ry. & Motor 
Coach Emp. of America, Division 
998 V. Wisconsin Employment Re¬ 
lations Board, 71 S.Ct 359, 340 U. 
S. 383, 96 L.Ed. 864, 22 A.Ii.R.2d 

. 874. 

82.9 U.S.—^International Union, U. A. 

. W., A. F. of L., Local 232 v. Wis¬ 
consin Employment Relations 
Board, Wis., 69 aCt 616, 886 U.S. 
245, 93 L.Ed. 661, rehearing: denied 
69 S.Ct 936, two cases, 836 U.S. 
97Q, 93 L.Bd. 1121. , 

82.16 U.S.—^International Union, U. 


A.W., A.P. of L., Local 232 v. Wis¬ 
consin Employment Relations 
Board, supra. 

32.11 U.S.—N. L. R. B. V. National 
Maritime Union of America, C.A.2, 
176 F.2d 686, certiorari denied 70 
S.Ct 492, 838 U.S. 964, 94 L.EdL 
689, rehearing: denied 70 S.Ct 620, 

339 U.S. 926, 94 L.Ed. 1348. 

32.12 U.S.—N. L. R. B. V. National 
Maritime Union of America, supra. 

32.13 U.S.—N. L. R. B. v. United 
Broth, of Carpenters & Joiners of 
America, A, F. of L., CA.6, 181 F. 
2d 126, affirmed. Local 74, United 
Broth, of Carpenters & Joiners of 
America, A. F. of L. v. N. L. R. B., 
71 S.Ct 966, 34 U.S. 707, 96 L.Bd. 
1309. 

D.C.—^International Union, United 
Mine Workers of America v. N. L. 
R. B., 184 P,2d 392, 87 U.S.App.D.C. 
230, certiorari denied 71 S.Ct. 499, 

340 U.S. 934, 96 L.Ed. 674. 
mjiuotloii agrainst unfair practices 

(1) Provisions of National Labor 
Relations Act authbrizingr issuance of 
an Interlocutory injunction agrainst 
unfair labor practice after prelim¬ 
inary investigation are not invalid 
as imposing: Involuntary servitude. 
U.S.—^Building & Const. Trades Coun¬ 
cil of Orange County v. Le Baron, 
CAuCal., 181 F.2d 449. 

(2) Injunction restraining a union 
and its members from compelling 
employers to violate conti^cts is not 
‘‘involuntary servituda” 

U.S.—^International Brotherhood of 
Electrical Workers, Local . No. 134, 
V. Western 'Union Telegraph Col, 
aC.A.111.. 46 F.2d 726, certloraifi 
denied 52 S.Ct. 13, 284 U.S. 630, 7j6 
L.Bd. 636. : 


2.14 U.S.—N. L. R. B. V. United 
Broth, of Carpenters and Joiners 
of America, Dist. Council of Kan¬ 
sas City, Mo., A. F. of L., C.A.M 0 ., 
184 P.2d 60, certiorari denied Unit¬ 
ed Broth, of Carpenters and Join¬ 
ers of America v. N. L. R. B., 71 
S.Ct 1011, 341 U.S. 947, 95 LEd. 
1371, rehearing denied 72 S.Ct. 20, 
342 U.S. 843, 96 L.Ed. 637—N. L. 
R. B. V. United Broth, of Carpen¬ 
ters & Joiners of America, A. F. 
of L., C.A.6, 181 F.2d 126, affirmed 
Local 74, United Broth, of Carpen¬ 
ters & Joiners of America, A. F. of 
L. V. N. L. R. B., 71 act. 966, 841 

U. S. 707, 96 L.Bd. 1309—N. L. R. B. 

V. Wine, Liguor & Distillery Work¬ 
ers Union, Local 1, Distillery, Rec¬ 
tifying and Wine Workers Intern. 
Union of America, A. F. of L., C.A. 
2, 178 F.2d 684, 16 A.L.R.2d 7621— 
Printing Specialties and Paper Con¬ 
verters Union, Local 388, A. F. L., 
V. Le Baron,. C.A.Cal., 171 F.2d 831, 
certiorari dismissed 69 S.Ct. 884, 
336 U.S. 949, 93 L.Ed. 1105. 

Colo.—^Denver Milk Producers y. In¬ 
ternational Broth, of Teamsters, 
Chauffeurs,. Warehousemen and 
Helpers* Union. 188 P.2d 629, 116 
Colo. 389, appeal dismissed 68 S. 
Ct 1016, 834 U.S. .809, 92 L.Ed. 1741. 

32.15 Minn.—^Dayton Co. v. Carpet, 
Linoleum and Resilient Floor Dec¬ 
orators' Union, Local No. 596, A. F. 
L, 39 N.W.2d 183, 229 Minn. 87, ap¬ 
peal denied Carpet, Linoleum:, and 
Resilient Floor-Decorator's Union, 
Local No. 696, A. F. L. v. Dayton 
Co.. 70 S.Ct 670, 339 U.S. 906; 94 
L.Ed. 1384. 

32.16 Mich.—^Postma v. Interhation- 
. al B^oth. of Teamsters, CSbauffeurs, 

War^ousemen Helpers of Amer- 
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does not violate the Thirteenth Amendment.82-17 A 
statute making it unlawful to coerce, compel, or 
constrain a person to employ persons in excess of 
the number of employees needed by him in the con¬ 
duct of his business does not, on its face, violate the 

Thirteenth Amendment32.i8 

A restriction on the right to strike under certain 
narrowly circumscribed circumstances during a 
cooling off period has been held not to constitute 
involuntary servitude,32-19 because even during the 
specified period individual workers have the right 
to quit work and the employer the right to discharge 
a worker for cause.32.20 ^ statute prohibiting 

strikes and lockouts in industries affected with a 
public interest during an investigation, hearing, or 
arbitration of a dispute, is not unconstitutional as 
compelling involuntary servitude. 22.21 Provisions 
authorizing an injunction against a strike or lock¬ 
out affecting substantial parts of industry engaged 
in interstate or foreign commerce and imperiling the 
national health or safetyj being designed to cope 
with national emergencies, do not offend the Thir¬ 
teenth Amendment32-22 


16 C.J.S. 

§ 203(4).-Breach of Labor Con¬ 

tract 

Every worker has the constitutional right to discon¬ 
tinue or refuse an employment, and no state can make 
the quitting of work any component of a crime or make 
criminal sanctions available for holding unwilling persons 
to tabor. 

The Thirteenth Amendment supports the consti¬ 
tutional right of every worker to discontinue an 
employment or to refuse an employment,32.50 ^nd, 
as appears supra § 203(3), such right may as readily 
be exercised through a group organization as in¬ 
dividually. Under the Thirteenth Amendment as 
implemented by the Antipeonage Act congress has 
put it beyond debate that no indebtedness warrants 
a suspension of the right to be free from compulsory 
service ;32.B5 and no state can make the quitting of 
work any component of a crime, or make criminal 
sanctions available for holding imwilling persons to 
labor. 22 . 6 O 

Accordingly, statutes declaring it a crime for an 
employee to fail or refuse to perform services un¬ 
der a contract, or to refund advances made by the 
employer, violate the constitutional prohibition 
against involimtary servitude.23 Moreover, while 
the constitutional provision does not render void 


ica, L.ocal Union No. 406, 64 N.W. 
2d 6S1, 334 Mich. 347, certiorari de¬ 
nied International Broth, of Team¬ 
sters, Chauffeurs, Warehousemen & 
Helpers of America, Lrocal Union 
No. 406 V. Postma, 73 S.Ct. 779, 346 
U.S. 922, 97 LuEd. 1354, rehearing 
denied 73 S.Ct. 936, 345 U.S. 961, 
97 LuEd. 1381. 

32.17 Badlo broadcast licensee 
U.S.—U. S. r. Petrillo, supra. 

Ind.—^Thomas v. City of Indianapolis, 
145 N.R 550, 195 Ind. 440, 35 A.L. 
B. 1194. 

32.18 U.S.—U. S. V. Petrillo, IlL, 67 
act. 1688, 332 U.a 1, 91 L.Bd. 1877. 

32.19 U.S.—Prance Packinsr Co. v. 
Dailey, C.C.A.Pa„ 166 P.2d 761. 

32.20 U.S.—^France Packing Co. v. 
Dailey, supra. 

32.21 Colo.—^People v. United Mine! 
Workers of America Dist. 16, 201 
P. 64, 70 Colo. 269. 

N.X—State v. Traffic TeL Workers' 
Federation of New Jersey, 66 Au2d 
616, 2 N.J. 386, 9 A.L.R.2d 864. 
Cxeatioa of court of industrial rela¬ 
tions 

A statute creatinsr the court of in¬ 
dustrial relations is a reasonable 
and valid exercise of the police pow¬ 
er of the state over the business of 
producinsT coal, and does not impair 
liberty of contract or permit Involun¬ 
tary servitude contrary to the con¬ 
stitution of the United States. 


Kan.—State v. Howat, 198 P. 686, 109 
Kan. 376, 26 AKR. 1210, error dis¬ 
missed Howat v. State of Kansas, 
42 S.Ct 277, 268 U.S. 181, 66 L..Ed. 
560. 

32.22 U.S.— JJ, S, V. International 
Longshoremen's and Warehouse¬ 
men’s Union (CIO), D.aCaL, 78 F. 
Supp. 710. 

D.C.—^U. S. V. International Union, 
United Mine Workers of America, 
D.C., 89 F.Supp. 187. 

Walkout held to ooustitute “strike^ 
Mass walkout of members of union 
which occurred as result of use of a 
code constituted a ''strike” and was 
not an exercise of right of individ¬ 
ual employees to quit labor, and 
therefore, preliminary restralningr or¬ 
der directing that strike cease until 
merits of controversy could be de¬ 
cided in action for injunction did not 
require involuntary servitude. 

I>.C.—^U. S. V. International Union, 
United Mine Workers of America, 
D.a, 77 F.Supp. 663, appeal dis¬ 
missed in part, affirmed in part 177 
P.2d 29, 85 U.aApp.D.a 149, cer¬ 
tiorari denied 70 S.Ct. 140, two cas¬ 
es, 338 U.S. 871, 94 LuBd. 685. 

82.50 U.S.—U- a V. Petrillo, D.aUL, 
68 F.Supp. 845, reversed on other 
groimds 67 S.Ct. 1638, 832 U.S. 1, 91 
L.Ed. 1877. 

# 

82.55 U.S.—Pollock v. Williams, Fla., 
64 act 792, 322 U.a 4, 88 L.Bd. 
1096. 


Ovexpaymeut of employee 
An employer acts at his own risk 
in overpaying employee, and any ef¬ 
fort by employer to force employee 
to remain in employer’s service and 
work out balance claimed to be due 
employer after time when employee 
I may legally terminate employment 
would constitute involuntary servi¬ 
tude in violation of federal constitu¬ 
tion. 

Ala.—^Holland v. State, 194 So. 412, 29 
AJLaApp. 181. 

32.60 U.S.—Pollock V. Williams, 

Fla., 64 ac:t 792, 322 U.a 4, 88 L. 
Ed. 1095. 

83. U.S.—^Pollock V. Williams, supra. 
Corpus Jtixis SeoundTUn cited in 
Walker v. Chief Quarantine Officer, 
D.C.Canal Zone, 69 F.Supp. 980, 983. 
Fla.—Gk)ode v. Nelson, 74 So. 17, 73 
Fla. 29. 

La.—State v. Oliva, 80 So. 196, 144 La 
61. 

12 C.J. p 938 note 85. 

Oontxact of oouvlot to labor for sure¬ 
ty 

A Statute providing that a convict 
may make a contract to labor for a 
surety who has paid his fine and 
thereby secured his release, and fur¬ 
ther providing that a breach of the 
contract to work for the surety shall 
constitute a crime for which he may 
be punished establishes a system of 
peonage and is void. 

U.S.—^U. S. V. Reynolds, Ala., 35 E 
Ct. 86, 235 U.S. 183, 69 L.Ed. 162. 
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a statute which makes it a criminal offense to ob¬ 
tain money or property or employment, in consid¬ 
eration of a contract to perform labor or services, 
with intent at the time to injure or defraud the 
eniployer,34 if the statute makes a mere breach of 
the contract by a failure to perform the services 
prima facie evidence of an intent to defraud, it has 
been held void where, as a rule of evidence, the ac¬ 
cused is not permitted to testify as to his uncom¬ 
municated motives, purpose, or intention, in order 
to rebut the prima facie case.86 In fact, where the 
existence of the latter statutory provision, as to 
presumption of intent to defraud, has a coercive 
effect in producing a plea of guilty to a charge un¬ 
der the former provision, the entire statute con¬ 
taining both provisions is void,85.6 even though de¬ 
fendant would be free to offer his sworn word 


against the statutory presumption,^ and even 
though, as a matter of state law*, the section provid¬ 
ing for the prestimption of intent to defraud is re¬ 
garded as separable from the rest of the stat- 
ute.^®*^® 

The Thirteenth Amendment renders obsolete the 
common-law rule which visited liability on an em¬ 
ployer who hired a servant after notice that the 
servant had unjustifiably breached his contract of 
employment.^® 

§ 203 ( 5 ).-Other Applications of 

Rules 

The question of validity, under the proscription 
against Involuntary servitude, has been adjudicated with 
respect to various matters of legislation or conduct, In¬ 
cluding matters relating to the obligations of landlords. 


34 . Fla.—^Phillips V. Bell, 94 So. 699, 
84 Fla. 225. 

12 CJ. P 938 note 83. 

<<Deoeit is not pnt beyond the power 
of the state because the cheat is a la¬ 
borer or because the swindling: Is an 
agreement to labor. But when the 
state undeilakes to deal with this 
specialized form of fraud, it must 
respect the constitutional and statu¬ 
tory command that it may not make 
failure to labor in discharge of a 
debt any part of a crime.” 

Xj.s. —^Pollock V. Williams. Fla., 64 
act. 792, 802, 322 U.S. 4, 88 ^.Bd. 
1095. 

86. U.S.—Pollock V, Williams, Fla., 
64 act. 792, 322 U.S. 4, 88 L.Ed, 
1095—^Bailey v. Alabama, 31 S.Ct. 
145, 219 U.S. 219, 66 L..Ed. 191. 
in aeozgia 

(1) The Georgia statutes making it 
illegral to procure money or other 
thing of value on a contract to per-, 
form services with Intent to defraud 
and making proof of contract, pro¬ 
curing of money or other thing of 
value thereon, and failure to perform 
services or return money advanced 
without good and sufficient cause, 
presumptive evidence of intent to de¬ 
fraud, violate the Thirteenth Amend¬ 
ment prohibiting “slavery or involun¬ 
tary servitude” except as punishment 
for crime, notwithstanding Georgrla 
statutes aim at a presumed initial 
fraud rather than a subsequent 
breach of employment contract. 

U. S.—Taylor v. State of Georgia, 62 
S.Ct. 415, 815 U.S. 25, 86 L..Bd. 615. 

(2) Prior to the decision of Taylor 

V. State of Georgia, supra (1), the 
Georgia statutes were held valid by 
the state supreme court. 

Qa—^Townsend v. State, 52 S.B. 293, 
124 Ga 69. 

12 aj. p 938 note 84 [b] (1). 

(3) And this was so notwithstand¬ 
ing the decision of Bailey v. Ala¬ 
bama, 81 S.Ct. 145, 219 U.S. 219, 55 


L.Ed. 191, the state court making 
an effort to distinguish the Georgia 
statutes from the Alabama statuta 
Ga—Wilson v. State, 75 S.B. 619, 138 
Ga 489—^Latson v. Wells, 71 S.B. 
1052, 136 Ga 681. 

‘ (4) On the other hand, the stat¬ 
ute making criminal the receiving 
of money to improve realty, and, with 
Intent to defraud, using the funds 
otherwise than for payment of labor 
and material cost, if there is any 
outstanding, and providing that fail¬ 
ure to pay such labor and material 
cost would be prima facie evidence 
of intent to defraud, is not uncon¬ 
stitutional on ground of violating 
federal Constitution abolishing invol¬ 
untary servitude. 

Ga.-^ohnson v. State, 46 S.E.2d 616, 
203 Ga. 147. 

35.5 U.S.—^Pollock v. Williams, Fla., 
64 S.Ct. 792, 822 U.S. 4, 88 L..Bd. 
1095. 

Former Florida mle 

St § 1, making it a misdemeanor 
for a person, with intent to defraud, 
to procure money or other thing of 
value under a labor contract was 
held not to constitute involuntary 
servitude, notwithstanding that it Is 
provided by § 2 of the act that the 
failure or refusal, without Just cause, 
to perform such labor or service or 
to pay the money or other thing of 
value so obtained or procured, shall 
be prima facie evidence of the intent 
to injure and defraud. There is no 
rule of evidence in Florida which 
prohibits accused ffom rebutting the 
prima facie case by testifying as to 
his uncommunicated motives, pur¬ 
pose, or intention. Furthermore, if 
§ 2 of the act were unconstitutional, 
it is separable and § 1 may stand. 
Fla.—Phillips. V. Bell, 94 So. 699, 84 
Fla 225. 

^ovlsio]! held to have ooeroive ef- 
feot 

<1) Where charge was in language 
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of Florida statute penalizing obtain¬ 
ing property by fraudulent promise to 
perform labor or service, and defend¬ 
ant was unable to employ, and did not 
know that he was entitled to, counsel, 
and believed that if he owed any 
money to former employer and had 
quit his employment without paying 
he was guilty, the entire statute, In¬ 
cluding the admittedly unconstitu¬ 
tional provision making failure with¬ 
out Just cause to perform labor or 
service or to pay for money or other 
property so obtained prima facie evi¬ 
dence of intent to defraud, had a coer¬ 
cive effect in producing defendant's 
plea of guilty. 

U.S.—^Pollock V. Williams, Fla., 64 

S.Ct. 792, 322 U.S. 4, 88 L..Bd. 1096. 

(2) Where Florida had maintained 
section of statute making failure 
without Just cause to perform labor 
or to pay for money or property ob¬ 
tained by promise to perform labor 
prima facie evidence of intent to 
defraud, notwithstanding repeated de¬ 
cisions by federal supreme court that 
like statutes were unconstitutional, 
Florida could not be heard to say 
that a plea of guilty under the stat¬ 
ute was not due to pressure of Its 
statutory threat to convict defend¬ 
ant on the presumption. 

U.S.—^Pollock V. Williams, supra. 

35.10 U.S.—^Pollock V. Williams, su¬ 
pra. 

35.15 U.S.—^Pollock V. Williams, su¬ 
pra. 

36. S.C.—Shaw v. Fisher, 102 S.E. 

326. 118 S.C. 287. 

Reason for mle 

If any one who engraged a servant 
breaking his contract of employment 
would be liable to the master, the 
servant would practically be com¬ 
pelled to remain in the service until 
the expiration of his contract and 
thus reduced to a state of invol¬ 
untary servitude. 

^.C.—Shaw V. Fisher, supra*. 



§ 203(5) CONSTITUTIONAL LAW 

tax laws, punishment for crimoi and children and Juve¬ 
nile delinquents. 

Applying the rules stated supra § 203(1), various 
items of legislation or conduct have been held to 
be or not to be within the prohibition of the Thir¬ 
teenth Amendment forbidding involuntary servi- 
tude,5®*50 

Laftdlord's obligations and restrictions. Services 
which a landlord is required to perform as neces¬ 
sary incidents to rented housing accommodations 
for the rental consideration paid do not constitute 
involuntary servitude 6.66 and such services do 
not become involtmthry servitude under the com¬ 
pelling necessity of the law’s requirements in peri- 


16 C.J.S. 

ods of emergency.®®*®® Local rent laws imposing 
restrictions on landlords have been held not to be 
violative of the Thirteenth Amendment.®®*®® 

Tax laws. Any servitude resulting from the tax 
laws, if the requirements of the tax laws should be 
classified as servitude, would not be the kind of 
involuntary servitude referred to in the Thirteenth 
Amendment.®®*^® Specifically, the statute imposing 
federal emplojmient taxes, that is, the Federal In¬ 
surance Contributions Act, 26 U.S.CA. §§ 1400- 
1432, has been held not to impose involuntary 
servitude in violation of the Thirteenth Amend¬ 
ment ;®®*76 and the same is true of other taxes re- 


36.50 £€sri8lation or oondnct ndd not 
to violate amendment 
<1) The denial of equal accommo¬ 
dations In hotels, public conveyances, 
and places of public amusement does 
not impose involuntary servitude 
within the meaning of the Thir¬ 
teenth Amendment. 

XJ.S.—^Plessy v. Ferguson, tia., 16 S. 
Ct. 11S8, 168 U.a 687, 41 LuEd. 
266—Civil Bights Cases, Tenn., 8 
act. 18, 109 U.a 8, 27 L.Ed. 835. 

(2) Compelling a husband in a di¬ 
vorce decree to pay alimony is not 
involuntary servitude. 

Tenn.—Clark v. Clark, 278 S.W. 65, 
162 Tenn. 431. 

(3) State constitutional provisions 
guaranteeing protection, prohibiting 
involuntary servitude, are not violat¬ 
ed by the fact that the supreme 
court, after having sustained certain 
grounds of' an ordinary motion for a 
new trial, dismissed the writ of er¬ 
ror for delay. 

Ga—-King v. State, 163 S.B. 168, 174 
Ga 432. 

(4) The allowance of exemplary 
damages in an action for assault and 
battery is not Involuntary servitude. 
Vt—^Niebyski v. Welcome, 108 A. 841, 

93 Vt. 418. 

(5) A statute requiring warehouse¬ 
men to furnish assessor with a list 
of goods stored is not involuntary 
servitude. 

Tex.—Interstate Forwarding Oo. v. 
Vineyard, Civ.App., 8 S.W.2d 947, 
reversed on other grounds Inter¬ 
state Forwarding Co. v. Vinyard, 49 
aw.2d 403, 121 Tex. 289. 

(6) An ordinance requiring persons 
in the transfer business to make a 
report when moving goods of a per¬ 
son changing his abode does not vio¬ 
late the Thirteenth Amendment. 
TX.S.— Sc hi ck V. City of New Orleans, 

Lia., 49 F.2d 870, certiorari denied 
52 S.Ct 34, 284 U.S. 666, 76 KEd. 
556. 

C7) -.Other casea 

'O’.S.—Countee v. XT. S., aCA-IU., 112 
F.2a 447... ^ 


Blass V. Weigel, D.CN.J., 85 F. 
Supp. 775. 

N.T.—Weitzner v. Stlchman, 64 N.T. 
S.2d 40. reversed on other grounds 
64 N.T.S.2d 60, 271 App.Biv. 266, 
appeal granted and reargument de¬ 
nied 64 3Sr.Y.S.2d 926, affirmed 72 
N.B.2d 625. 296 N.Y. 907. 
legislation or conduct held to vio¬ 
late amendment 

An alien ordered deported cannot 
be imprisoned indefinitely pending 
recognition of the Soviet government 
by the United States because of in¬ 
ability to deport him to Bussia, since 
the right to arrest €uid hold or im¬ 
prison an alien is merely an incident 
of the right to exclude or deport, and 
no court or tribunal has power to 
hold indefinitely any sane citizen or 
alien in prison, except as punishment 
for crime, in view of Const. Amend. 
13. 

U.S.—^Petition of Brooks, D.C.Mass., 
6 F.2d 238. 

Apprentioeship 

(1> The amendment applies to In¬ 
voluntary servitude under the guise 
; of an apprenticeship. 

U.S.—In re Turner, C.C.Md., 24 F. 

Cas.No.14,247. 1 Abb.U.S., 84. 

Md.—^Brown v. State, 23 Md. 603. 

12 C.J. p 937 n 80. 

(2) But the state as parens patriae, 
may, under certain circumstances 
and by due process of law, bind out 
a minor to service, such action be¬ 
ing taken for the welfare of the 
child. 

Ga.—Kennedy v. Me€a*a, 66 S.B. 248, 
127 Ga. 68, 9 AnmCas. 396. 

Miss.—^Bryant v. Brown, 118 So. 184, 
151 Miss. 398, 60 A.L 1 .B. 1326. 
Bastardy prooeedings 

Constitutional provision that no 
man's particular services shall be de¬ 
manded -without just compensation 
was not applicable to bastardy pro¬ 
ceedings. 

Ind.—Curry v. Maynard, 88 N.B,2d 
782, 227 Ind. 46. 

36A6 N.Y.—Suppus v. Bradley, 101 
N.Y.S.2d 657, affirmed 106 N.Y.S.2d 
48, 278 App.Dlv. 337. 
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Ibessor’s duty to fomlsh heat, eto. 

A statute making it a misdemeanor 
for a lessor or any agent or janitor 
intentionally to fail to furnish such 
water, heat, etc., , as may he required 
by the terms of the lease and neces¬ 
sary to the proper or customary use 
of the building, does not violate U. 
S. Const. Amend. 13, since the serv¬ 
ices in question are not strictly per¬ 
sonal services, but are analogous to 
services that under the old law 
might issue out of, or be attached to, 
land. 

U.S.—^Marcus Brown Holding Co. v.. 
Feldman, N.Y., 41 S.Ct. 465, 266 IT. 
S. 170, 65 L.Bd. 877. 

36.60 N.Y.—Suppus v. Bradley, 101 
N.Y.S.2d 567, affirmed 106 N.Y.S.2d 
48, 278 App.Div. 887. 

36.65 N.Y.—^Becknagel v. Finkel- 
stein, 86 N.Y.S.2d 611, 275 App. 
Div. 684. 

Bestrlotioii on withdarawal of aoooin- 
modatlons from rental 
Begulation of temporary state rent 
commission, promulgated pursuant to 
emergency housing rent control law, 
restricting right of landlord to re¬ 
move housing accommodations from 
rental market to cases in which land¬ 
lord intends to permanently withdraw 
accommodations from both housing 
and nonhousing ren-tal markets with¬ 
out intent to sell is not invalid as 
forcing landlord to render services 
in violation of constitutional provi¬ 
sion against involuntary servitude. 
N.Y.—Dekrone v. BussitU, 102 N.Y.S. 

• 2d 291, 199 Misc. 70. 

Befttsal to Issue oertULoata of evlo- 
tion to landlord desiring to withdraw 
apartment from’ irental market was 
not improper as imposing an invol¬ 
untary servitude on landlord. 

N.Y,—^Becknagel v. Finkelstein, 83 N. 
Y.S.2d 626, 193 Misc. 31, affirmed 
80 N.Y.S.2d 611, 276 App.Div. 684. 

36.70 U.S.—Forth v. Brodrick, CA. 
Kan., 214 F.2d 926. 

36.75 U.S.—^Abney v. Campbell, C.A 
Tex., 206 F.2d 836, certiorari denied 
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quired to be collected, by one who sells a product 
or renders a service, and turned over to the gov¬ 
ernment without compensation for such service as 

collector.8C-80 

Punishment for crime. Involuntary servitude as 
a punishment for crime whereof the party has been 
duly convicted is expressly exempted from the op¬ 
eration of the Thirteenth Amendment to the fed¬ 
eral Constitution and may therefore be required, 
although imprisonment where defendant’s convic¬ 
tion was invalid for some reason is forbidden as 
violative of the amendment.37*6 in the main, the 
limitations contained in the Thirteenth Amendment 
and other provisions of the federal Constitution 
concern, not restrictions on the powers of the states 
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to define crime, but restrictions on the manner in 
which they may enforce their penal codes.^’^^o The 
term ^^crime,” as used in the amendment, includes 
misdemeanors,violations of municipal ordinanc¬ 
es,and all other offenses in violation of the penal 
laws.^*^ Persons who are detained in prison other¬ 
wise than on conviction of a crime,^^ as persons de¬ 
tained for default of surety for good behavior, or 
to keep the peace,^^ and idiots, insane persons, and 
inebriates so detained,^® may not be required to 
perform labor, not even to defray the reasonable 
cost of their board.^^ A statute is not unconstitu¬ 
tional, however, which authorizes merely the deten¬ 
tion or imprisonment of persons acquitted of crime 
on the ground of insanity.^® 


74 act. 811, 346 n.a S24, 98 L.12d. 
417. 

Applicatioii to employers of domestio 
help 

Statute reaulring employer to re¬ 
tain from employee who received 
more than a certain amount during a 
three months period, a certain per¬ 
centage of such salary earned by em¬ 
ployee, and reciuirlng employer to 
transmit such portion, together with 
. a like portion from employer, to Col¬ 
lector of Internal Revenue, as amend¬ 
ed so as to apply to employers of do¬ 
mestic help, does not impose invol- 
untaiy. servitude in violation of the 
Thirteenth Amendment. 

U.a —Abney v. Campbell, supra. 

36.80 Colo.—^Potter v. Ajmstrong, 
182 P.2d 788, 110 Colo. 198. 

Federal Aid Highway Act 
The provision in act seeking to 
comply with conditions necessary to 
take advantage of the Federal Aid 
Highway Act of 1944 requiring ven¬ 
dors of motor fuel to collect tax 
levied by the act on gasoline from 
purchasers and remit it without com¬ 
pensation for such services does not 
subject vendors to “involuntary serv- 
itude.“ 

Kan.—State ex reL Am v. State Com¬ 
mission of Revenue and Taxation, 
181 P.2d 582, 168 Kan. 240. 

Taxes on professioiial servloes; at- 
tomeys 

The provisions of the Service Tax 
Act requiring an attorney to collect 
from his clients taxes imposed on 
professional services performed by 
him on a fee basis are not unconsti¬ 
tutional as contravening state and 
federal Constitutional prohibitions 
against “involuntary servitude.” 

Colo.—^Potter v. Armstrong, 182 P.2d 
788, no Colo. 198. 

37. . n.S.-^Canno.n v. Skeen, D.'C.W. 
Va., 126 P.Supp. 114—^Blass v, Wei¬ 
gel, D.aN.J., 85 P.Supp. 775. 
Ind.^trie V. State, 194 N.B. 140, 208 
Ind. 255, 101 A.I 1 .R. 908. 


La.—State v. McGuire, 94 So. 896, 
152 Lia. 953—^Monroe v. Meuer, 85 
Ija.Ann. 1192. 

Mass.—Commonwealth v. Poullot, 198 
N.E. 256, 292 Mass. 229. 

12 C.J. p 939 note 96. 

Work on roads 

A convict Incarcerated in a state 
road convict camp and required to 
work on roads could not contend 
that his incarceration and punish¬ 
ment was contrary to the federal 
Constitution forbidding involuntary 
servitude except as punishment for 
crime after due conviction. 

Fla.—^Ex parte Green, 157 So. 833, 
117 Fla. 157. 

Bight to baU 

An alleged fugitive was not enti¬ 
tled to bail pending appeal from order 
refusing, in extradition proceedings, 
to discharge him on writ of habeas 
corpus or to allow him to bail pend¬ 
ing appeal, aa against contention that 
his imprisonment was “Involuntary 
servitude” under federal Constitution 
and a form of “peonage” imder fed¬ 
eral law. 

Arlz:—Waller v. Jordan, 118 P.2d 
450, 58 Ariz. 169, 143 A.L.R. .1S49. 
37.6 U.S.—U. S. V. Morgan, C.A.N.T., 
222 F.2d 673. 

Ho assistanoe of counsel 
Imprisonment of defendant baaed 
on conviction in case where d^end- 
ant has not enjoyed fundamental 
right to assistance of counsel is vio¬ 
lative of constitutional amendment 
forbidding involuntary servitude. 
U.S.—^U. S. V. Morgan, C.A.N'.Y., 222 
F.2d 673. 

Oonvlotlon without evidence 
To Jail a man convicted without 
evidence is to impose “Involuntary 
servitude” which, except as punish¬ 
ment for a crime, is forbidden imder 
the Thirteenth Amendment. 

U.S,—^u. S. ex reL Camlnlto v, Mur¬ 
phy, C.A.N.Y., 222 P.2d 698. 

37.10 U.S.—^Rochin v. People of Cali¬ 
fornia, 72 act. 206, 342 U.S. 165, 
96 KEd. 183, 25 A.Li.R.2d 1396. 
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38. Ky.—Stone v. Paducah, 86 S.W. 
631, 120 Ky. 822, 27 Ky.L. 717. 

Wis.—In re Bergin, 31 Wis. 383. 

39. IlL—City of Chicago v. Kimow- 
ski, 189 N.E. 28, 808 IlL 206. 

12 C.J. p 939 note 98. 

Belief work 

A municipal requirement during 
the period of economic depression 
that an unemployed and indigent hus¬ 
band and parent who was physically 
able to perform manual labor would 
not be given aid unless he worked 
for the municipality without pay is 
reasonable, eus against the contention 
that the husband was compelled to 
work in violation of the con^tutlon- 
al amendment prohibiting slavery 
and involuntary servitude. 

Mass.—Commonwealth v. Poullot, 198 
N.E. 256, 292 Mass. 229. 

4a Ky.—Stone v. Paducah, 86 S.W. 
631, 120 Ky. 322, 27 Ky.L. 717. 

41. Mo.—^In re Thompson, 22 S.W. 
868, 117 Mo. 83, 88 Am.S.R. 689, 20 
L.RJL 462. 

Tenn.—State ex reL Hobbs v. Mur- 
reU, 98 S.W.2d 628, 170 Tenn. 162. 
Confinement on narcotio farm 
Petitioner, admitted to a federal 
narcotic farm for the purpose of re¬ 
ceiving treatment for addiction to 
the use of narcotic drugs after con¬ 
tracting to submit to confinement for 
a period estimated by the surgeon 
general to be necessary to effect a 
eure, or until he had ceased to be an 
addict, could not be involuntarily de¬ 
tained, notwithstanding the period 
estimated by the surgeon general for 
a cure had not expired and petitioner 
was still an addict. 

U.S.—Ex parte Lloyd, D.CKy., 18 F. 
Supp. 1005. 

42. Ky.—Stone v. Paducah, 86 aw. 
681, 120 Ky. 822, 27 Ky.L. 717. 

43. Ky.—Stone v. Paducah, supra. 

44. Ky.—Stone v. Paducah, supra. 

46. Wash.—State v. Snell, 89 P. 981, 
46 Wash. 827, 9 L.R.A.,N.S., 1191— 
In re Brown, 81 P. 662, 39 "WiuHl 
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Children; juvenile delinquents. The provisions 
of the state and federal Constitutions relating to 
involuntary servitude do not have reference to the 
legitimate authority for the control and education 
of children,since a child may be subjected to 
restraints that may be necessary for his proper 
•education and discipline that could not be applied 
to adults,^5.io Accordingly, statutes providing for 
the confinement of wayward minors or juvenile 
delinquents in training schools or detention homes 
are not unconstitutional as creating involuntary 

servitude.^5.15 

Convict labor contracts, A statute empowering 
a state board to make contracts with respect to the 
labor of prisoners is not in violation of a state 
constitutional prohibition against slavery.^® 

§ 204(1)* — Imprisonment for Debt 

In general, a person cannot be Imprisoned for debt; 
but this prohibition is usually limited to cases involving 
indebtedness arising out of contract. 

As a general rule, a person cannot be imprisoned 
for debt.^®*5® This is so even though the constitu¬ 
tion of the United States contains no prohibition 
of imprisonment for debt,^7 since, as is observed in 
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Arrest §§ 24, 25, there is a federal statute, and in 
some instances state statutes, relating to imprison¬ 
ment for debt, and in many of the state constitu¬ 
tions a provision relative to imprisonment for debt 
has been incorporated, ranging from the total aboli¬ 
tion of imprisonment for debt, to the restriction of 
imprisonment in specified cases, such as in cases 
of fraud or of absconding debtors, or the like.^7.5 
Accordingly, statutes or acts in conflict with such 
constitutional prohibitions are null and void.^^ In 
general, such constitutional provisions were adopted 
to protect the poor but honest debtor who is un¬ 
able to pay his debts,^8.6 and ^ere not intended to 
shield a dishonest man who takes an tmconscionable 
advantage of another.^^*^® 

In any event, imprisonment for debt is not 
favored,and in the enforcement of the consti¬ 
tutional guaranty, every doubt should be resolved 
in favor of the liberty of the citizen.®® According¬ 
ly, no one should be imprisoned for a failure to 
pay money unless the evidence clearly shows that 
the party charged has the money within his power 
to pay,®®-® or that he had the money and wrongfully 
disposed of it.®®*^® 

Ordinarily, a debt owing to a governmental unit 
is no exception to the constitutional prohibi- 


160, 109 Am.S.R. 868, 1 L..B.A.,N.S., 
540, 4 Ann.CEL8. 488. 

12 C.J. p 989 note 5. 

4S.6 N.M.—^In re SantUlanes, 188 P. 
2d 503, 47 N.M. 140. 

46*10 N.M.—In re Santillanes, supra. 
46.15 Ga.—Gamer v. Wood, 4 S.SL 
2d 187, 188 Ga. 468. 

46. H.Z.—Anderson r. Salant, 96 A. 
425, 88 K.L 463, I^H.A.1916D 661. 

Ctonvlot labor see the C.J.S. title 
Ck>nvict8 § 18 et se<i, also 18 C.J. 
p 923 note 69 et seq. 

46.50 Ala.—Russell v. State, 87 So. 

2d 233, 251 Ala. 268. 

Ga.—Corrilier v. McElroy, 76 S.E.2d 
782, 209 Ga. 885—McCuUouffh v. 
McCulIouKb, 69 S.E.2d 764, 208 Ga. 
776. 

IlL—Cox V. Rice, 81 N.E.2d 786, 875 
IIL 357, 134 A.Ii.R. 923. 

Clubb V. Clubb, 80 N.E.2d 94, 
834 HLApp. 599, reversed on other 
Srrounds 84 N.E.2d 366, 402 Ill. 890. 

47. Fla.—State v, Dowling* 110 So. 
522, 92 Fla. 848. 

47.5 CaL—People v. Rohe, 250 P.2d 
647, 114 Oal.App.2d 605. 

Minn.—Wojahn v. Halter, 89 K.W.2d 
545, 229 Minn. 874. 

BeUvexy up of estate fox bwaefit of 
exeditoxs 

Under a constitutioncU provision to 
tlutt effect, **no person may be impris¬ 
on^ pnr debt, unless upon refusal to 


deliver up his estate for the benefit 
of his creditors, in such manner as 
shall be prescribed by law, or in cas¬ 
es where there is a strong presump¬ 
tion of fraud,” 

IIL—^Meaden y, W. J. Anderson Corp., 
28 N.E.2d 73. 301 lILApp. 390. 
Zn Kentnckyy the state constitu¬ 
tion does not prohibit imprisonment 
for debt, but Const. $ 18, prohibits 
the continuance of a debtor in prison 
after he has delivered up his estate 
for the benefit of his creditors, un¬ 
less there is a strong presumption 
that the debtor has not made a bona 
fide delivery of his property, but 
such Imprisonment must be in the 
manner prescribed by Ky.St. §S 2180- 
2185. 

Ky.—^Burham v. Commonwealth, 16 
S.W.2d 256, 228 Ky. 410—Rudd v. 
Rudd, 214 S.W. 791, 184 Ky. 400. 
Xa Xionlsiana, ”no constitution 
. . . has ever prohibited impris¬ 
onment for debt,” 

Lia.^—State v. McCarrbll, 70 So. 448, 
188 454. 

48. Ala—Ex parte Hardy, 68 Ala 
308. 

Retxoaotlve operatioii 
The passage of a constitutional 
provision prohibiting imprisonment 
for debt except in cases of fraud 
does not affect the status of a prior 
act of the legislature consistent with 
the constitutional provision. 

N.J-—Ex parte Clark, 20 N.Jajaw 648, 

:.1Q04 


46 AmuD. 394—Hill v. Hunt, 20 N.J. 
Law 476. 

Statutes hi^ not to violate pxohlhi. 
tlon 

The statute concerning suspension 
of drivers* licenses of persons against 
whom final judgments for damages to 
person or property resulting from 
negligent operation «f automobiles 
remain unsatisfied does not violate 
constitutional prohibition against 
passage of laws authorizing ”impris- 
onment for debt” in civil cases. 
Tenn.—Sulllns v. Butler, 136 S.W.2d 
930, 175 Tenn. 468. 

48.5 Cal.—^Bx parte Trombley, 193 
P.2d 734, 31 Cal.2d 801, followed In 
199 P.2d 6, 31 CaL2d 868. 

48.10 Cal.—^Ex parte Trombley, 193 
P.2d 734, 31 Cal.2d 801, followed in 
199 P.2d 5, 81 CaL2d 868. 

49. Pa.—^Petition of Young, 192 A. 
911, 327 Pa. 267. 

50. IIL—Tudor v. Firebaugh, 4 N. 
E.2d 393, 364 III. 283—People v. 
La Mothe, 168 N.E. 6, 831 IIL 851, 
60 A.L.R. 316. 

Meaden v. W. J. Anderson Corp., 
23 N.E.2d 74, 301 IlLApp. 890. 

Tegtmeyer v. Tegtmeyer, 11 N.B. 
2d 657, 292 IlLApp. 434. 

50.5 IIL—^Meaden v. W. X Anderson 
Corp., 23 K.E.2d 74, 301 IlLApp. 
390. 

50.10 HL—Meaden v» W. J. Anderson 
Corp., supra. 
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So, also, the liability of an agent to pay 
over money received by him as agent is a debt 
within the constitutional prohibition, and arrest may 
not be authorized in such action, unless it comes 
within the exception in the constitution relating to 
fraud, or the like.^i 

Nature or duration of imprisonment. The con¬ 
stitutional inhibition against imprisonment for debt 
applies to any and all imprisonment for debt,5i-5 
irrespective of the period of its duration,5i-i0 or 
the means whereby it is accomplished.®!-^® 

Absconding debtors have been expressly excepted 
in some states from the constitutional prohibition, 
and under such constitutions a statute is valid which 
provides, in an action on contract, for the provi¬ 
sional arrest of a debtor who is about to remove 
from the state.®^ However, such a constitutional 
provision is not self-executing, so as to authorize 
the arrest of absconding debtors without statutory 
provision therefor.®^ 

Contracts. As a general rule, except where the 
case falls under a constitutional exception such as 
fraud, discussed below, or within other exceptions, 
any liability to pay money growing out of any 
contract, either express or implied, constitutes a 
debt within the meaning of the constitutional 
guaranty, and imprisonment therefor on either 
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mesne or final process is prohibited;®^ and under 
most provisions the constitutional prohibition is 
limited to such debts or liabilities.®^-® Thus, the 
prohibition applies to money directly due under a 
contract,®^-!® and to damages for bi-each of any 
form of contractual obligation;®^-!® and an obliga¬ 
tion to pay money under a stipulation for the 
settlement of litigation is a debt within the mean¬ 
ing of the constitutional prohibition.®^-^® As is 
explained infra §§ 204(3), 204(4) the prohibition 
may not be evaded under the guise of an order 
committing a debtor for contempt for failure to 
pay the debt, nor, may the guaranty be circumvented 
by declaring a simple breach of contract a crime. 

Torts. While under the particular phraseology 
of the prohibition in some jurisdictions,®® as where 
the provision prohibits imprisonment for debt "in 
civil actions for torts, except in cases of willful 
injury to person or property,”®®-® a conclusion to 
the contrary has been reached, generally, consti¬ 
tutional prohibitions against imprisonment for debt 
extend only to actions arising out of contract, ex¬ 
press or implied, and do not embrace tort actions.®® 
The prohibition does not even apply to tortious acts 
committed in the procurement of contract under 
which the defrauded party suffers loss.®®-® Thus, 
without violating the prohibition, imprisonment may 
be authorized in actions for criminal conversa- 


60.15 Ohio.—Clark v. City of Cincin¬ 
nati, Com.Pl., 121 N.B.2d 834. 

51. Cal.—In re Holdforth, 1 CaL 438. 
HI.— Cox V. Klee, 31 2Sr.B.2d 786, 876 
lU. 357, 134 A.L..K. 923. 

51.5 Ga.—^Messenger v. State, 72 S.B. 
2d 460, 209 Ga. 340. 

61.10 Ga.—^Messengrer v. State, su¬ 
pra. 

61.16 Ga.—^Messenger v. State, su¬ 
pra. 

58. U.S.—^Norman v. Manciette, C.C. 
Or., 18 P.Cas.Nro.10,300, 1 Sawy. 
484. 

63. Wash.—^Hamilton v. Pacific Drug 
Co., 139 P. 642, 78 Wash. 689. 

64.. Ariz.—Corpus Juris quoted in 
Ex parte Morse, 226 P. 637, 26 
Ariz. 450. 

64.6 Ill.—Cox V. Rice, 81 N.B.2d 
786, 376 IlL 357, 184 A.L.R. 923. 

Minn.—Wojahn v. Halter, 39 N.W.2d 
646, 229 Minn. 874. 

Okl.—E:t parte Small, 221 P.2d 669, 
92 Okl.Cr. 101. 

64.10 Ala.—^Davls v. State, 186 So. 
774, 237 Ala. 143. 

64.15 AJa.—Davis v. State, supra. 

64.20 Minn.—Wojahn v. Halter,- 89 
N.W,2d 646, 229 Minn. 874. 

55. Cal.—Ex parte Prader. 6 Cal. 
239. 


Wash.—^Bronson v. Syverson, 152 P. 
1039, 88 Wash. 264, L..R.A.1916B 
993, Ann.Cas.l917D 833. 

55.5 Cal.—^People v. Rohe, 260 P.2d 
647, 114 Cal.App.2d 606. 

56. Ala.—Davis v. State, 185 So. 774, 
237 Ala. 143. 

Lavender v. City of Tuscaloosa, 
198 So. 459, 29 Ala.App. 602, fol¬ 
lowed in 198 So. 461, 29 Ala.App. 
608. 

Ark.—^Keeby’s Ina v. Williams, 89 
S.W.2d 731, 183 Ark. 964. 

Pla.—^Reese v. Baker, 123 So. 3, 98 
Pla. 62—State v. Dowlingr, 110 So. 
622, 92 Fla. 848. 

Ill.—Cox V. Rice, 81 N.E.2d 786, 376 
111. 367, 134 A.L.R. 923—Petition 
of Blacklidgre, 196 N.E. 3, 359 111. 
482—Buck V. Alex, 182 N.E. 794, 
360 Ill. 167. 

Minn.—Wojahn v. Halter, 39 N.W.2d 
645, 229 Minn. 374. 

N.C.—Ledford v. Smith, 198 S.E. 722, 
212 N.C. 447. 

Or.—Corpus Juris quoted iu Mozoro- 
sky V. Hurlburt, 211 P. 893, 106 
.. Or. 274. 

Puerto Rico.—Rivera v. Cadiemo, 2 
Puerto Rico Fed. 365. 

S.C.—^Blackmon v. Kirven, 175 S.E. 
814, 173 S.C. 322—Stidham v. Du 
Bose, 121 S.E. 791, 128 S.a 318, 83 
A.L.R 645. 


S.D.—^BCansen v. Isaak, 88 N.W.Zd 
561, 72 S.D. 811. 

5 C.J. p 439 note 46—23 C.J. p 909 
note 7. 

Statutory prohibition of Imprison¬ 
ment for debt see Arrest $ 26 c. 

Malicious aud willfal torts 

(1) The constitutional inhibition 
against imprisonment for *‘debt*' is 
particularly Inapplicable to judg¬ 
ments for malicious, wanton, and 
willful tortious acts committed by a 
judgment debtor. 

Ill.—Petition of Blacklidge, 196 N.E. 
3, 369 Ill. 482—Lipman v. Goebel, 
192 N.E. 208, 367 Ill. 316, certiorari 
denied 56 S.Ct. 508, 294 U.S. 712, 79 
L.Ed. 1246. 

(2) The constitutional inhibition 
against ‘‘imprisonment for debt** does 
not preclude issuance of writ of 
capias ad satisfaciendum on judg¬ 
ments in tort actions, where it is 
found that damage was caused by the 
willful or malicious act of defend¬ 
ant; 

H.J.—Duro Co. V. Wishnevsky, 16 
A.2d 64, 12.6 N'.J.Law 7. 

Tort arising out of oontraot 
Mich.—^Kirker v. Larson, 286 N.W. 
896, 264 Mich. 648. 

56.5 Ala.—^Davis v. State, 136 So. 
774, 237 Ala. 143. 
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tion,57 seduction,58 assault,59 libel,®® negligence, 
and in actions to recover specific property, as in 
replevin or bail trover.®8 

Fraud. As an exception, constitutional provisions 
sometimes allow imprisonment for debt in civil ac¬ 
tions in cases of fraud, and, in pursuance of such 
constitutional provisions, statutes may be enacted 
providing for imprisonment for debt where there 
is fraud.®® The imprisonment in such case is for 
the fraud, and not for the debt.®®*5 

Fraud within the exception signifies a fraud in 
procuring the execution of a contract, or in at¬ 
tempting to evade its performance.®^ The breach 
of a promise to marry is not per se a case of fraud, 
so that imprisonment is unauthorized in the absence 
of proof of fraud.®® However, where seduction is 
accomplished by means of the promise of marriage, 
it has been regarded as a case of fraud within the 
constitutional exception.®® 

A statute authorizing arrests in actions for will- 
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ful injury to person or character cannot be sup¬ 
ported as falling within the exception as to cases of 
fraud.®*^ 

Penalties. An action for the recovery or col¬ 
lection of fines, forfeitures, or penalties imposed by 
statute or ordinance is usually not within the pur¬ 
view of constitutional prohibitions against imprison¬ 
ment for debt;®® and in some instances the amount 
may include costs.®®-® 

§ 204(2).-Alimony and Support 

The constitutional prohibitions against Imprisonment 
for debt, as a general rule, do not apply to imprisonment 
for willful refusal to pay an alimony award or an order 
or decree for support of minor children. 

Although there is some authority to the con¬ 
trary,®® as a general rule, the award of alimony 
in suits for divorce, or in suits for separate main¬ 
tenance without a divorce, is not a debt within 
constitutional prohibitions against imprisonment for 
debt;7® and the willful refusal to pay an alimony 


57. m. —^Petition of Blacklidge, 196 
N.B. 8, 359 Ul. 482. 

58. N.a—Hood V. Sudderth. 16 S.B. 
397, 111 N.a 215. 

6 ax p 439 note 49. 

58. S.C.—^Blackmon y. Klrven, 175 
SJS. 814. 173 S.a 322. 

60. * N.a —^Moore v. Green, 78 N.a 
394, 21 Am.R. 470. 

61. IlL—Buck V. Alex, 182 N,B. 794, 
350 ni. 167. 

S.a —Stidham v. Pu Bose, 121 S.B. 
791, 128 S.a 318, 33 A.L.R. 646. 

S.P.—Hansen v. Isaak, 38 N.W.2d 
661, 72 S.D. 311. 

62. Ga.—Southern Impress Co. y. 
Lynch, 65 Ga. 240—^Harris v. Bridg¬ 
es, 57 Ga. 407, 24 Am.R. 495. 

63. Cal.—^People v. Rohe, 250 P.2d 
647, 114 Cal.App.2d 605. 

Kan.—^Tatlow v. Bacon, 165 P. 836, 
101 Kan. 26. 

Minn,—Wojahn v. Halter, 89 N.W.2d 
545, 229 .Minn. 874. 

5 C.X p 439 note 60. 

63.5 Minn.—Wojahn v. Halter, 89 N. 
W,2d 646, 229 Minn. 374. 

64. N.X—Gault V. Gault, 163 A. 139, 
112 N.XEq. 41. 

N.C. —State v. Yarboro, 140 S.B. 216, 
194 N.a 498. 

5 C.X p 489 note 59. 

65. N.X—^Brelthecker v. Dallas, 94 
A. 807, 87.N.XLaw 862. 

5 ax p 440 note 61, p 447 note 47. 

66. Mich.—Matter of Sheahazi, 25 
Mich. 146. 

5 C.X p 440 note 62. 

67. CaL—Ex parte Prader, 6 CaL 
2S9. 

68. U.S.—IT. S. V. Walsh, D.aOr., 
28 Eed.Ca8.No.l6,635, 1 Abb. 66, 
Deady 281. 


N.X—State Bd. of Medical Exami¬ 
ners V. Kornreich, 66 A.2d 490, 136 
N.XL,aw 867. 

23 C.X p 908 note 3. 

Statutory prohibition against im¬ 
prisonment for debt see Arrest 
S 25 d. 

Gambling statute 

The liability to repay money won 
at gaming together with a penalty is 
not a "‘debt** within Const, art 1 
§ 19, providing “there shall be no 
imprisonment for debt.*' 

Or.—^Mozorosky v. Hurlburt, 211 P. 

893, 106 Or. 274. 

Payment of wages 
An amendment, providing for a 
penalty not to exceed thirty times 
the servant’s daily wage and recov¬ 
erable by the servant, is held not to 
be contrary to a constitutional guar¬ 
anty against imprisonment for debt, 
which provision had been violated 
under a previous section making a 
violation of the act a misdemeanor 
punishable by a fine not exceeding 
five hundred dollars. 

CaL—^Moore v. Indian Spring Chan¬ 
nel Gold Min. Co., 174 P. 878, 87 
CaLApp. 870. 

«^ay.while-voti]Lg’’ statutes 

The enforcement of the “pay-whlle- 
votlng” statutes in conjunction with 
statute relating to punishment , of 
misdemeanors does not result in an 
indirect imposition of" imprisonment 
for debt in violation of the state con¬ 
stitution, sined the “pay-whlle-vot- 
Ing** statutes raise a statutory ob- 
llgration to pay rather than a debt 
and prosecution for a violation oifiy 
constitutes the legal sanction impos¬ 
ed by the state under its police pow¬ 
ers for the breach of a statutory du¬ 
ty. 


Minn.—State v. International Har¬ 
vester Co., 63 N.W.2d 547, appeal 
dismissed, International Harvester 
Co. V. State of Minn., 76 S.Ct 78, 
848 U.S. 863, 99 KEd. -rehear¬ 

ing denied 75 S.Ct. 214, 348 U.S. 
903, 99 LEd.- 

68.5 Okl.—Ex parte Small, 221 P.2d 
669, 92 Okl.Cr. 101. 

69. Mo.—Coughlin v. Ehlert, 39 Mo. 
285. 

Harrington v. Harrington, 121 S. 
W.2d 291, 233 Mo.App. 390—^In re 
Kinsolving, 116 S.W. 1068, 135 Mo. 
App. 631. 

70. Ala.—^Ex parte Stephenson, 40 
So.2d 716, 252 Ala. 316. 

Gal.—^Miller v. Superior Court in and 
for Los Atngeles County, 72 P.2d 
868, 9 Cal.2d 733. 

People V. Rohe, 260 P.2d 647, 114 
Cal.App.2d 605—^Ex parte Lazar, 99 
P.2d 842, 37 Cal.App.2d 827—Ellery 
V. Superior Court in and for City 
end County of San Francisco, CaL 
App., 77 P.2d 280. 

Fla.—State ex rel. Krueger v. Stone, 
188 So. 676, 137 Fla. 498—Bronk 
V. State, 31 So. 248, 43 Fla. 461, 99 

' Am.S.R. 119. 

GSL—^Heflinger v. Hefilnger, 169 S.B. 
242, 172 Ga. 889, 76 A.LJEt. 886. 

Idaho.—^Application of Martin, 279 P. 
2d 873. . . “ 

Ill.—^Mesirow v. Mesirow, 178 N.B. 
411, 846 Ill. 2X9. 

Clubb V. Clubb, 80 N.E.2d 94,.834 
Ill. App. 599, reversed on other 
grounds 84 N.E.2d 366, 402 Ill. 390. 

Iowa.—Roach v. Oliver, 244 N.W. 899, 
215 Iowa 800—^Mason v. District 
Court of Black Hawk Coimty, 229 
N.W. 168, 209 Iowa 774—Roberts 
V. Fuller, 229 N.W. 163, 2l0 iowa 

I 956. 
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award is not within the constitutional prohibi¬ 
tion nor does imprisonment for the failure to 
pay such alimony, together with attorney fees or 
court costs, or both, constitute imprisonment for 
debt^®*^^ However, it has been held that imprison¬ 
ment will not be allowed for the nonpayment of 
alimony where defendant is unable to pay the 
amount^®*^® 


CONSTmmONAL LAW § 204(2) 

Support, Constitutional guaranties against im¬ 
prisonment for debt do not apply to liabilities based 
on orders or decrees for the support of ininor 
children made in independent civil proceedings.^^ 
Furthermore, an award for the support of minor 
children made as an incident to a suit for, or a decree 
of, divorce is not a debt,'^^ although there is also 


v. Bushman, 145 A. 
488. 167 Md. 166. 

Mich.— Toth V. Toth, 217 N.W. 913, 
242 Mich. , 23, 56 A.Ii.R. 839— 

Oorpos Jhxifl quoted la Bowman v. 
Webster. 183 N.W. 232. 235. 214 
Mich. 518. 

Wojahn v. Halter, 39 N.W.2d 
646, 229 Miim. 374. 

—Fanehier v. Gammill, 124 So. 
365. 155 Miss. 316. 

jfeb.—Jensen v. Jensen. 229 N.W. 770, 
119 Neb. 469—Cain v. Miller. 191 
N.W. 704, 109 Neb. 441, 30 A.Ii.R. 
125. 

Nev.—^In re McCabe, 6 P.2d 688, 53 
Nev. 463—Bx parte Phillips, 187 P. 

811, 43 Nev. 368. 

Ohio.—Ex parte Prisbie, 161 N.B. 346, 
27 OhloApp. 290. 

Or.—^Dean v. Dean, 300 P. 1027, 136 
Or. 694,. 86 A.L.R. 79—State v. 
Hewson, 277 P. 1012, 129 Or. 612, 63 
ALi.:EI. 1216—corpus Juris quoted 
in State v. Francis, 269 P. 878, 880, 
126 Or. 258. . 

Pa. —Wltteman V. Witteman, Com.PL, 
29 North.Co. 262. 

S.D.—Fritz V. Fritz, 187 N.W. 719, 
46 S.D. 392. 

Tenn.—^Brown v. Brown, 4 S.W.2d 
846, 156 Tenn. 619—Clark v. Clark, 
278 S.W. 66, 152 Tenn. 431. 

Va.—West V- West 101 S.E. 876, 126 
Va. 696. 

Wash.—^Robinsoin v. Robinson, 225 P. 
2d 411, 37 Wash.2d 511—^Davis v. 
Davis, 130 P.2d 356, 15 Wash.2d 
297. 

19 C.J. p 801 note 2. 

Enforcement of order or decree for 
alimony by contempt see Divorce 
9 259. 

<^ebt in the sense used in the 

C!onstitution alludes to an oblisration 
growing^ out of a business transac¬ 
tion, and not to an obligation aris¬ 
ing from the existence of the mari¬ 
tal status, such as alimony; nor is 
alimony gdven as a Judgment It is 
a mere allowance for support and 
maintenance—a duty growing out of 
the marriage status; a duty whioh 
sound public policy sanctions to com¬ 
pel one. who is able so to do, pos¬ 
sibly as a result df the co-operation 
(during coverture) of his former 
wife, to prevent such former wife 
from becoming a public charge or 
d^endent upon the charity of rela¬ 
tives or friends.” 

Nev.—G53x parte Phillips, 187 P. 811, 

812. 48 Nev. 368. 


Order to carry insurance | 

An order, incorporated in divorce | 
decree, that husband should carry in¬ 
surance, payable to wife and spous¬ 
es* minor children, in specified 
amoimt, was order to pay “alimony**, 
which means literally nourishment, 
sustenance, support, and to perform 
an act designated, not a mere “debt** 
within constitutional provision for¬ 
bidding imprisonment for nonpay¬ 
ment of debt, so as to render husband 
punishable by imprisonment for con¬ 
tempt in refusing to obey such or¬ 
der. 

Ohio.—Speer v. Speer, Com.Pl., 74 N. 

E.2d 97. 

ConBant decree 

N.J.—Adams v. Adams, 88 A. 190, 
80 N.J.EQ. 175, Ann.Cas.l913E 1083. 
Separate maintenance decree 
N.J.—Adams v. Adams, supra. 
Temporary alimony 

The authorities generally do not 
distinguish between temporary and 
permanent alimony. 

Neb.—Cain v. Miller, 191 N.W. 704, 
109 Neb. 441, 30 A.L.R. 125. 

Ohio.—Stewart v. Stewart, 10 Ohio 
Dec., Reprint, 662, 23 Cinc.L.Bul. 
38. 

Okl.—Ex parte Bighorse, 62 P.2d 487, 
178 OkL 218. 

Tex.—^Ex parte Birkhead, 96 S.W.2d 
953, 127 Tex. 556. 

Agreement for periodical allowance 

(1) In some jurisdictions a settle¬ 
ment in a divorce suit for the pe¬ 
riodical payment of alimony is not 
a debt within the constitutional pro¬ 
hibition, when such agrreement is ap¬ 
proved by the court and an order is 
entered in conformity with the agree¬ 
ment. 

Cal.—^Miller v. Superior Court in and 
for Los Angeles Coimty, 72 P.2d 
868, 9 Cal.2d 733. 

Ill.—^Mesirow v. Mesirow, 178 N.E. 
411, 846 IlL 219. 

Or.—^Dean v. Dean, 800 P. 1027, 136 
Or. 694, 86 A.L.R. 79. 

S.D.—Simmons v, Simmons, 290 N.W. 
319, 67 S.D. 146. 

<2) In other states such a settle¬ 
ment is a debt. 

Md.—^TAke V. Take, 183 A. 666, 170 
Md, 75—^Dickey v. Dickey, 141 A. 
887, 154 Md. 676. 

Gross award 

(1) A gross award by the court is 
not a debt in some states. 

1 Ohio.—^In re Whallon, 6 Ohio App. 80. 
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(2) A gross award resulting from 
agreement of the parties is not a 
debt. 

Tenn.—^Brown v. Brown, 4 S.W.2d 
845, 156 Tenn. 619. 

(3) There is also authority that a 
lump sTim settlement, although in¬ 
corporated in the decree, is not ali¬ 
mony and constitutes a debt within 
the constitutional provision. 

Md.—Bushman v. Bushman, 145 A. 
488, 157 Md. 166. 

(4) An agn:‘eement to pay taxes 
and to discharge the mortgage on 
property conveyed in lieu of alimony 
is not alimony for which contempt 
will lie. 

Ariz.—Collins v. Superior Court in 
and for Maricopa County, 62 P.2d 
131, 48 Ariz. 381.. 

70.5 Ill.—Clubb V. Clubb, 80 NJE.2d 
94, 834 IlLApp. 699, reversed on 
other grounds 84 N.E.2d 366, 402 
Ill. 890. 

70.10 B^la.—State ex rel. Krueger v. 

Stone, 188 So. 676, 137 Fla. 498. 
Ky.—Stinson v. Stinson, 223 S.W.2d 
727, 811 Ky. 139. 

Tex.—^BX parte Helms, 259 S.W.2d 
184, 162 Tex. 480. 

Va.—Eddens v. Eddens, 60 S.E. 2d 
397, 188 Va. 511. 

Sait money and attorney’s fees 
awarded in suits for divorce are not 
debts within the constitutional pro¬ 
hibition. 

Neb.—Jensen v. Jensen, 229 N.W. 
770, 119 Neb. 469. 

Tex.—0*Nell v. 0*Nell, Civ.App., 77 
S.W.2d 664. 

70.15 Ga.—Corriher v. McElroy, 76 
S.E.2d 782, 209 Ga. 885—^McCul¬ 
lough V. McCullough, 69 S.B.2d 764, 
208 Ga. 776. 

71- Tex.—^Hooten v. Hooten, 40 S.W. 
2d 52, 120 Tex. 538—Cunningham v. 
Cunningham, 299 S.W. 483, revers¬ 
ed on other grounds 40 S.W.2d 46, 
120 Tex. 491, 75 A.L.R. 1306. 

72. Idaho.—Application of Martin, 
279 P.2d 878. 

Minn.—Wojahn v. Halter, 89 N.W.2d 
645, 229 Minn. 374. 

N.D.—Gross v. Gross, 206 N.W. 798, 
63 ND. 480. 

Ohio.—Slawski v. Slawski, 195 N.B, 
258, 49 Ohio App. 100. 

Or.—State v. Francis, 269 P. 878, 
126 Or. 258. 

Wash.—^Robinson v. Robinson, 226 
P.2d 411, 87 Wash.2d 511- . 
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authority to the contraryJS However, it has been 
held that imprisonment will not be allowed for 
nonpayment of a support award where defendant is 
unable to pay itJ3.6 

Constitutional guaranties against imprisonment 
for debt do not include imprisonment for criminal 
abandonment and nonsupport of a wife or children, 
or for failure to comply with an order or judgment 
for support in a bastardy proceeding, as discussed 
infra § 204(4). 

§ 204(3).-Contempt and Ne Exeat 

The constitutional prohibition of Imprisonment for 
debt ordinarily forbids commitment for contempt for 
disobedience of an order to pay money based on a con¬ 
tract or debt; but the prohibition does not restrict the 
inherent power of the court to enforce its lawful orders 
by imprisonment for contemptuous disobedience thereof. 
Authorities differ as to the application of the prohibition 
to imprisonment under a writ of ne exeat. 


Unless the case comes within the exception relat¬ 
ing to fraud, or the like,^^ the constitutional pro¬ 
hibition of imprisonment for debt ordinarily forbids 
commitment for contempt for disobedience of an 
order to pay money pursuant to a judgment or de¬ 
cree based on a contract or debt,76 at least when 
the debtor is unable to comply with the order.76 
In any event, the courts are reluctant to order a 
debtor’s imprisonment for contempt as a means of 
enforcing compliance with a decree requiring the 
payment of money.^^-S However, an order requir¬ 
ing a person to pay a sum of money on penalty of 
imprisonment for failure to comply therewith is 
not invalid on the ground that it would result in 
the unconstitutional imprisonment for debt where 
there is no intimation that the party was tmable 
or unwilling to make the required payment.^®*!® 
The legislature has no power to pass a law which, by 


73. Md.—^Bushman v. Bushman, 145 
A. 488, 157 Md. 166. 

73.5 Ga.—Corriher v. McElroy, 76 
S.£3.2d 782, 209 Ga. 885. 

74- N.J.—Krafte v. Belfus, 168 A. 

765, 114 N.J.BQ. 207. 

Ohio.—Wilson v. Colvimbia Casualty 
Co., 160 N.B. 906, 118 Ohio St. 819. 
zn where there is no 

constitutional provision prohibiting 
Imprisonment for debt, but a provi¬ 
sion forbidding the continuing of a 
debtor In prison after he has deliv¬ 
ered up his estate for the benefit of 
his creditors, unless there is a strong 
presumption of fraud, commitment 
for contempt for failure to obey an 
order to pay money is proper, 

Ky.—Rudd v. Rudd, 214 S,W. 791, 
184 Ky. 400. 

Counsel fees for proceeding for vio¬ 
lation of Injunction 
Judgment, ordering defendant to 
be committed to county jail until 
he paid sum of $1,750 to plaintiif&i 
for counsel fees for bringing con¬ 
tempt proceedings against the de¬ 
fendant for violating injunction en¬ 
joining defendant from operating 
mink farm and horse slaughtering 
business so as to be a nuisance to 
plalntilfs, was coercive and was not 
for **debt'» within prohibition of 
constitutional provision that there 
shall be no imprisonment for debt 
except in case of fraud. 

Ind.^—^Trotcky v. Van Sickle, 85 N. 

E.2d 638, 227 Ind. 441. 
rower limited to partioular oases 
A proceeding to enforce a civil 
contract by imprisonment through 
civil contempt for noncompliance is 
confined, to escape constitutional 
prohibition against Imprisonment for 
debt, to the enforcement of an ap¬ 
propriate judicial order, made in a 
case where the subject under juris¬ 
diction, and the adjudication there¬ 


for, peculiarly, justify and permit 
such remedy. 

N.C.—Stanley v. Stanley, 87 S.B.2d 
118, 226 N.C. 129. 

75. Ark.—^Leonard v. State, 278 S.W. 
654, 170 Ark. 41. 

Md.—Take v. Take, 183 A 665, 170 
Md. 76—^Dickey v. Dickey, 141 A 
387, 154 Md. 675, 58 AL.R. 634. 
Mich.—^Brownwell Corporation v. 

Glnsky, 225 N.W. 531, 247 Mich. 

201 . 

Mo.—Ex parte Fowler, 276 S.W. 629, 
310 Mo. 339. 

N.J.—Smith V. Smith, 93 A 890, 84 
N.J.Ekl. 299. 

13 C.J. p 12 note 91. 

I Costs of reference 

An attorney cannot be held in 
contempt for his client's failure to 
pay the costs of reference imder a 
constitution forbidding imprisonment 
for debt which inures to the benefit 
of the attorney as well as to the 
client. 

N.J.—^Rubber & Celluloid Products 
Co. V. Sobel, 156 A 134, 9 N.J.Misc. 
648. 

Xdabillty on ne exeat bond 

Failure of a surety to comply with 
an order forfeiting a ne exeat bond 
and directing payment into court 
may not be punished by process of 
contempt. 

N.J.—Gault V. Gault, 163 A 139, 112 
N.J.BQ. 41. 

Attorney’s fee on contempt 

Inhibition against imprisonment 
for debt is not violated by coercing 
compliance with order in a contempt 
decree allowing attorney’s fees. 
Minn.—Campbell v. Motion Picture 
Mach. Operators, 186 N.W. :787, 
151 Minn. 238. 

Master’s fee 

A commitment for contempt for 
failure to pay a master’s fee awards, 
ed by the court, made on application 
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of the master, is not an “imprison¬ 
ment for debt,” but for a refusal to 
obey the order of the court 
U.S.—Cutting v. Van Fleet, Cal., 252 
F. 100, 164 C.C.A 212. 

Exoneration of surety 
A statute providing that a surety 
may compel his principal to perform 
the obligation is not imconstitutlonal 
as subjecting the principal to im¬ 
prisonment for debt in case he dis¬ 
obeys the mandates of the decree 
and is cited for contempt 
Cal.—Josephian v. Lion, 227 P, 204, 
66 CalApp. 650. 

Imprisonment of attorney in a 
criminal contempt proceeding for re¬ 
fusal to obey a lawful court order to 
pay over money collected in the 
course of his professional duty is 
not “imprisonment for debt.” 

Wash.—^In re Harrington’s Estate, 1 
P.2d 860, 168 Wash. 616. 

13 C.J. p 13 note 13. 

76- U.S.—Woods V. JIanas, D.C.Mo., 
92 F.Supp. 102. 

Cal.-r-Myers v. Superior Court in 
and for Los Angeles Coxinty, 189 
P. 109, 46 CaLApp. 206. 

7eJ5 Ill.—LaRue v. LaRue, 93 N.E. 

2d 823, 341 IlLApp. 411. 

76.10 U.S.—Chapman v. United 

States, C.C.AMO., 139 P.2d 827. 
PartlotLlar orders 

(1) Trial court improperly denied 
prayer of housing expediter for or¬ 
der requiring restitution by landlord 
who collected overcharges from ten¬ 
ants of housing accommodations, on 
ground that granting of restitution 
would constitute imprisonment for 
debt, where record contained no in¬ 
timation that landlord was unable or 
unwilling to pay amount of over¬ 
charges if ordered to make restitu¬ 
tion. 

U.S,—WoQ.ds Brown, C.AOr., 184 

, F.2d 486. . . . ,, 
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evasion and indirection, authorizes imprisonment 
under the form of imprisonment for contempt of 
court.*^^ 

On the other hand, it has been held that the 
constitutional prohibition is merely a restriction on 
the courts against the enforcement of judgments of 
a certain character and does not strike at, or re¬ 
strict the exercise of, the inherent power of the 
court to enforce its lawful orders by imprisonment 
for contemptuous disobedience thereof.77.6 Accord¬ 
ingly, it has been held that even where the viola¬ 
tion of the order is the failure to pay over money 
for the recovery of which a judgment enforceable 
by execution has been entered, if the order is one 
which the court could lawfully make, the imprison¬ 
ment is not for the failure to pay the debt, but be¬ 
cause of the failure to obey a lawful order of the 
court and the court under such circumstances 
has the power to coerce obedience to its orders.77.'l5 
In a proper case a court may, without violating 
the prohibition, impose a fine for contempt, with an 

alternative of imprisonment.^7.20 

Specific money or property. It does not consti- 
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tute a violation of the constitutional guarantee to 
commit a person for contempt for failure to pay 
over specific money or to deliver specific property 
in his possession and within his control.*^^ 

Order or mandate not involving debt. Further¬ 
more, without violating the constitutional prohibi¬ 
tion, the court may commit for contempt for refusal 
to obey an order or mandate of the court not in¬ 
volving a debt,^^ as, for example, the refusal of 
a debtor on supplementary proceedings to disclose 
the extent of his property,^® or for the violation 
of an order restraining the disposition of certain 
funds.8i 

Trust funds. The commitment of a trustee for 
willful refusal to pay over trust funds in his pos^ 
session is not imprisonment for debt within the 
constitution.^^ However, the commitment of a_ 
trustee is improper when the refusal is not willful* 
but occasioned by the fact that he never had posses-, 
sion of the fund, or for other proper reasons, is: 
imable to comply with the order.*^ 

Ne exeat. As a general rule, an arrest and im¬ 
prisonment under a writ of ne exeat issued auxili- 


(2) Order reauiringr corporate 
landlord to reimburse its tenants to 
extent of overcharges in rent was 
not improper on ground that only 
means for enforcement of order 
would be by contempt proceedings, 
which, in event landlord’s nonpay¬ 
ment of overcharges, would result in 
an unconstitutional imprisonment of 
landlord’s agents and officers for 
debts of landlord, where there Is no 
danger of such punishment. 

U.S.—Warner Holding Co. v. Creedon, 
C.C.A-Minn., 166 P.2d 119. 

77. Ala.—parte Hardy, 68 Ala. 
303. 

77.5 Mo.—Zeitinger v. Mitchell, 244 
S.W.2d 91—In re Knaup, 46 S.W. 
151, 144 Mo. 653. 

77.10 Utah.—In re Clift’s Estate, 
.159 P.2d 872, 108 Utah 336. 

77.16 Utah.—In re Clift's Estate, 
supra. 

77.20 U.S.—U. S. vi Onan, C.A.Minn., 
190 P.2d 1, certiorari denied 72 S. 
Ct 112, 342 U.S. 869, 96 L..Ed. 654. 

78. D.C.—Watkins v. Rives, 125 P.2d 
33. 76 U.S.App.D.C. 109. 

HI.—^Harrlgan v. Stone, 237 IlLApp. 
314. 

Mich.—Ex parte Merrill, 167 N.W. 
30, 200 Mich. 244. 

Minn.—Wojahn v. Halter, 39 N.W.2d 
546. 229 Minn. 374. . 

Mo.—^Zeitinger v. Mitchell, 244 S. 
W.2d 91. . 

Ex parte Powler, 273 S.W. 196, 
221 MoAlPp. 325—State ex rel. 
Murphy v. Henson, 221 S.W. 136, 
206 Mo.App. 289. 
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N.J.—^Lakewood Trust Co. v. Law- 
shane Co., 140 A. 334, 102 N.J.Eq. 
270. 

Ohio.—Wilson v. Columbia Casualty 
Co., 160 N.B. 906, 118 Ohio St 319. 
Wash.—^In re Ward’s Estate, 292 P. 

737, 169 Wash. 262. 

13 C.J. p 12 note 92-p 88 note 72. 
XSonsy on deposit 

Nev,—State v. Second Judicial Dist 
Court of Nevada, in and for Wash¬ 
oe County, 228 P. 617, 48 Nev. 198. 
Order on supplementary proceedings 
Commitment for disobedience of a 
turnover order in a supplemental 
proceeding is not imprisonment for 
debt, although its object is to en¬ 
force payment of money. 

N.J.—Krafte v. Belfus, 168 A. 756, 
114 N.J,Eq. 207. 

79 . pia.—Reese v. Baker, 123 So. 8, 
98 Pla 62. 

13 C.J. p 87 note 58. 

80. Pla.—Reese v. Baker, supra. 

81. Mich.—White v. Wadhams, 179 ] 
N.W. 246, 211 Mich. 668. 

82. Ill.—Cox V. Rice, 31 N.B.2d 786, 
375 Ill. 367, 134 Al.L..R. 923. 

Tegtmeyer v. Tegtmeyer, 11 N. 
B.2d 667, 292 IlLApp. 434. 

Mo.—Puller v. Smedley, App., 48 S. 
W.2d 131. 

Administrator who admitted that 
he had sum belonging to estate was 
properly required to pay such sum 
in satisfaction of judgment previ¬ 
ously rendered against administra¬ 
tor, and on failure to do so, to be 

1009. 


adjudged in contempt of court, and 
committed to jail as against conten*? 
tion that administrator was only st 
debtor smd could not be legally im-. 
prisoned. 

Ga—^Lewis v. Grovas, 9 S.33.2d 282, 

62 GaApp. 625. 

Trustees ex malefloio 
Where original decree determined 
that defendants had received money 
and property for benefit of plaintiffs 
and that defendants were trustees 
ex maleficio and directed defendants 
to repay plaintiffs, the amount of 
money specified in decree to be re-, 
paid did not constitute a “debt” im¬ 
prisonment for which is prohibited^ 
by constitution, since inherent in the 
decree was element of fraud. 

Ill.—Adams v. Rakowski, 49 N.B.2d 
738, 319 IlLApp. 656. 

83. Ga—^Lewis v. Grovas, 9 S.E.2d 
282, 62 GaApp. 625. 

Ill.—^Tudor V. Pirebaugh, 4 N.E.2d 
393, 364 IlL 288. 

Coustruotive possession of the 
money because of the party’s asso¬ 
ciation with the person who had ac¬ 
tually received the money is not suf-. 
ficient. 

IlL—People V. La Mothe, 163 N.E. 6, ’ 
831 m. 351, 60 A.L.R. 816. 

Trustee in bankruptcy who Im-. 
providently paid out under order cer- . 
tain money to the bankrupt may not 
be held in contempt since confine¬ 
ment would amount to imprisonment 
for debt 

U.S.—^Pirst Nat. Bank v. Lufcy, G 
C.A.MO., 34 P.24 417 , 
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ary to an action involving a debt does not violate 
the constitutional prohibition but there is author¬ 
ity that the prohibition embraces such detention un¬ 
less the facts come within the exception relating to 
fraud, or the like.^5 it has been held also that a 
statute which authorizes indefinite confinement, at 
the discretion of the court, of a debtor who is un¬ 
able or unwilling to give bail attempts to provide 
for imprisonment for debt, and is unconstitution- 
al.86 

§ 204(4).-Punishment for Crime 

Constitutional provisions prohibiting Imprisonment 
for debt do not prohibit fines, penalties, or other imposi¬ 
tions imposed by the courts in criminal proceedings, not 
because of, or for the purpose of, collecting a debt, but 
as punishments for crimes committed. 

The lawmakers may declare wrongful, tortious 
conduct criminal, and impose penalties leading to 
imprisonment, without violating a constitutional 
prohibition against imprisonment for debt,^®*®® since 
constitutional provisions prohibiting imprisonment 


for debt are not intended to shield from punish¬ 
ment those who violate the penal laws of the 
state.®*^ Thus, the prohibition does not prohibit 
fines, penalties, or other impositions imposed by'the 
courts in criminal proceedings, not because of, or 
for the purpose of, collecting a debt, but as punish¬ 
ments for crimes committed against the common or 
state law,®* or in violation of a municipal ordi¬ 
nance.*® 

On the other hand, the power to prescribe pun¬ 
ishment in a criminal case may not be used to de¬ 
feat the constitutional guaranty against imprison¬ 
ment for debt;*®-® and the courts will not permit 
the purposes of such constitutional provision to be 
circumvented by mere form.*®-^® Accordingly, stat¬ 
utes declaring the nonpa 3 ntnent of an obligation to 
be a crime must be examined in the light of the 
constitutional provision,*®*^® and their validity is 
dependent on whether the legislative objective is 
consistent with the constitutional guaranty.*^-*® 
The conversion of trust funds or properties to the 


84. U.S.—Goodling V. Reed, etc,, Co., 
Ill., 177 F. 684, 101 aCA. 310. 

45 C.J. p 591 notes 36, 87. 

Fraud 

In a Jurisdiction where It is not 
necessary to show fraud, neverthe¬ 
less fraud may be shown to come 
within the constitutional exception. 
Colo.—People v. Barton, 26 P. 149, 16 
Colo. 75. 

85. HL—^Malcolm v. Andrews, 68 ILL 

100 . 

Te^rtmeyer v, Tegtmeyer, 40 NJE, 
2d 767, 814 HLApp. 16, certiorari 
denied 68 S.Ct 267, 317 U.S. 689, 
87 IkEd. 552, rehearing: denied 64 
S.Ct. 1272, 322 U.S. 771, 88 L.Bd. 
1696—Garden City Sand Co. v. Get- 
tins, 102 IlLApp. 261, affirmed 65 
lSr.B. 664, 200 IlL 268. 

88. Mich.—^Risser v. Hoyt, 18 H-W. 
611, 53 Mich. 185. 

88.50 Ala.—ODavis v. State, 185 So. 
774, 287 Ala. 143. 

87. Fla.—State v. Dowlingr, 110 So. 
622, 92 Fla. 848. 

Tex.—parte Britton, 92 S.W.2d 
224, 127 Tex. 85. 

88. Cal.—Bx parte Nowak, 195 P. 
402, 184 CaL 701. 

Fla.—State v. Dowling:, 110 So. 522, 
92 Fla. 848. 

Ga.—Crosby v. Courson, 182 S.B. 
590, 181 Ga. 47-5. 

Minn.—State v. International Har¬ 
vester Co., 63 N.W.2d 547, api>eal 
dismissed International Harvester 
Co. V. State of Minnesota, 75 S.Ct. 
78, 348 U,S. 853, 99 UEd. -^ re¬ 

hearing denied 75 S.Ct. 214, 348 U. 

S. 903, 99 DJSd. -w 

Or..—Murphy v. State, 260 P. 834, 
119 Or. 668, 49 A.D.R. 884. 


Tenn.—^Everhart v. State, 260 S.W. 
2d 368, 194 Tenn. 272—Williams v. 
State, 293 S.W. 767, 155 Tenn. 364— 
State v. Anderson, 234 S.W. 768, 
144 Tenn. 564. 

Wash.—Northern Cedar Co. v. 
French, 230 P. 837, 181 Wash. 394, 
modified on rehearing 233 P. 39, 
133 Wash. 692, and error dismissed 
Northern Cedar Co. v. Gloyd, 46 S. 
Ct. 204, 270 U.S. 625, 70 L..Bd. 767. 
6 C.J. p 439 note 67—12 C.J. p 940 
note 31. 

Enforoemeut of line by Imprison- 
meat is not unconstitutional. 

Utah.—Bx parte Smith, 92 P.2d 1098, 
97 Utah 280. 

Bulk Sales Act 

Kan.—^Burnett v. Triminell, 178 P. 6, 
103 Kan. 130, Ii.RA.1918B 1068. 
Bmbezzlement 

Idaho.—State v. Cochrane, 6 P.2d 
489, 51 Idaho 521. 

imprisonment for insolvenoy 

Imprisonment for no reason except 
insolvency of a person, convicted of 
violating the liquor laws, would be 
prohibited ^‘Imprisonment for debt.” 
Ohio.—Kohler v. State, 156 N.B. 610, 
24 OhioApp. 272. 

89. U.S.—Jewel Tea Co. v. City of 
Troy, IlL, C.C.A.nL, 80 F.2d 866. 
Ala.—Lavender v, City of Tuscaloosa, 
198 So: 459, 29 AlaJLpp. 502, fol¬ 
lowed in 198' So. 461, 29 Ala.App. 
508. 

Ark.—Oeurln v. City of Little Rock. 

155 S.W.2d 719, 203 Ark. 103. 
OkL—Bx parte SmaU, 221 P.2d 669, 
92 Okl.Cr. 101. 

Or.—Ck>rpus Juris cited in Harlow 
i V. Clow, 228 P. 541,^ 642, 110 Or. 

I 257. 


Tenn.—^Thompson v. State ex reL 
Burris, 282 S.W.2d 42, 191 Tenn. 
221 . 

12 ax p 941 note 82. 

Civil or (seimJaial form of proceeding 
It is immaterial whether the ac¬ 
tion on which the fine is assessed is 
a civil or criminal proceeding in 
form. 

Mo.—^Bx parte Kiburg, 10 Mo.App. 
442. 

Speed ordinance 

Mo.—City of St Louis v. Von Hoff¬ 
mann, 280 S.W. 421, 812 Mo. 600. 

89A Cal.—^Bx parte Trombley, 193 
P.2d 734, 31 CaL2d 801, followed 
in 199 P.2d 5, 31 Cal.2d 868. 

People V. Rohe, 250 P.2d 647, 114 
Cal.App.2d 605. 

Statute held not so inMided 

The statute prohibiting making of 
false statement with respect to finan¬ 
cial condition for purpose of procur¬ 
ing credit is not intended to be used 
as. a cloak for imprisonment for debt 
Tenn.—^EZimsey v. State, 241 S.W.2d 
514, 192 Tenn. 421. 

89.10 CaL—Bx parte Trombley, 193 
P.2d 734, 81 Cal.2d 801, followed 
in 199 P.2d 6, 31 CaL2d 868. 

People V. Rohe, 250 P.2d 647, 114 
Cal.App.2d 605. 

89.16 Cal.—Bx parte Trombley, 198 
P.2d 734, 31 Cal.2d 801, followed in 
199 P.2d 5, 81 Cal.2d 868. 

People V. Rohe, 250 P.2d 647, 114 
CalA.pp.2d 606. 

89A0 Cal.—Bx parte Trombley, 193 
P.2d 784, 81 Cal.2d 801, followed 
in 199 P.2d 5, 31 CaUld 868. 

People -V. Rohe. 28<r P.2d 647, 
; 114 CaLApp.2d 605. 
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use of the trustee or of a third person is a devasta¬ 
vit, a tort, to which the law may, and often does, im¬ 
pute crime.*^*^^ 

Conditional probation. It has been held that the 
conditioning of probation on restitution, to be made 
by paying a particular award,^®-30 and the revoca¬ 
tion of probation for defendant's failure to pay 
such award,are not improper as imprisoning 
the probationer for debt. 

No provision for prison sentence. Since imprison¬ 
ment for debt, within the constitutional inhibition, 
includes any imprisonment regardless of its nature 
or duration, as discussed supra § 204(1), any crim¬ 
inal prosecution authorizes some degree of im- 
prisonment,®®-^® even though there is no provision 
for a sentence to prison as punishment,89-46 for 
either the arrest or the involuntary attendance of 
accused at the trial would alone constitute a degree 
of impriscMiment forbidden by the constitution.89.60 


CONSTITUTIONAL LAW § 204(4) 

Breach of contract. Statutes or ordinances, de¬ 
signed as debt collecting devices under the guise of 
penal laws, contravene the constitutional prohibi¬ 
tion against imprisonment for debt.^o Thus, the 
legislature may not circumvent the prohibition by 
rendering criminal a simple breach of contract, 
the nonpayment of a debt,92 or the failure to use 
one’s own money for a purpose other than for pay¬ 
ment of debts.®8 However, statutes against false 
pretenses, frauds, cheats, and the like, are sustained 
as against the constitutional objection that such stat¬ 
utes impose imprisonment for debt, on the theory 
that one who violates the act is punished for the 
crime he has committed, although civilly the acts 
may also constitute a breach of contract or the non- 
pa 3 rment of a debt.84 Nevertheless, the nonperform¬ 
ance of the obligations of a contract caimot be made 
a crime on the ground that fraud entered into its 
procurement ;94.5 and if the person defrauded 


89.25 Ala.—^Davls v. State, 186 So. 
774, 237 Ala. 148. 

CKiardiaai’8 failure to pay over or ao- 

OOTUlt 

The statute makinar it a crime pun¬ 
ishable by imprisonment for a sruar- 
dian “without good cause** to fall 
or refuse to account for or pay over 
property coming: into the guardian's 
hands by virtue of his office, duty 
or trust is not unconstitutional as 
providing for imprisonment for 
“debt,** since the conversion and not 
mere nonpayment of the amount due 
is the gist of the crime. 

Ala.—^Davls v. State, supra. 

89.30 D.a—^Basils v. XT. S., Mun. 
App., 38 A.2d 620. 

89.35 n.C.-—“Basile v. XT. S., supra*. 

89.40 Oa.-T-Messenger v. State, 72 
S.E.2d 460, 209 Ga. 840. 

89.45 Ga.—Messenger v. State, su¬ 
pra. 

89.50 Ga.—^Messenger v« State, su¬ 
pra. 

90. Cal.—She parte Crane, 146 P. 733, 
26 CaLApp. 22. 

Ky.—Ward v. Commonwealth, 16 S. 

W.2d 276, 228 Ky. 468. 

CivU award in criminal verdict 
A statute authorizing judgment for 
the value of stolen property on a 
conviction of larceny cannot become 
part of the judgment or sentence im¬ 
posing imprisonment in view of con¬ 
stitutional prohibition against im¬ 
prisonment for debt. 

Ala.—Luker v. State, 126 So. 788, 28 
AlaA.pp. 879. 

Befosal to pay taad fare 
A statute making punishable the 
refusal to pay a taxicab fare, with¬ 


out regard to fraud, contravenes the 
constitutional guaranty. 

Mich.—^Melcohian v. City of Grand 
Bapids, 188 N.W. 621, 218 Mich. 
897. 

Mo.-r-Kansas City v. Pengilley, 189 
S.W. 380, 269 Mo. 69, LuB.A.1917B 
661. 

91. Mo.—^Kansas City v. Pengilley, 
supra. 

Statute held sot within exceptions to 
constitatloa 

Provision of agricultural code de¬ 
claring that it is misdemeanor for 
produce dealer to fail to make settle¬ 
ment for produce purchased is not 
by its terms within exceptions to con¬ 
stitutional guajranty against impris¬ 
onment for debt, and, hence, sentence 
of imprisonment imposed on produce 
dealer following conviction for vio¬ 
lation of said provision was invalid. 
Cal.—People v. Rohe, 260 P.2d 647, 
114 Cal.App.2d 606. 

92. Cal.—^People v. Holder, 199 P. 
832, 53 Cal.App. 46. 

N.C.—State v. Barbee, 122 S.B. 768,. 

187 N.C. 703. 

12 C.J. p 940 note 24. 

93. Cal.—People v. Holder, 199 P. 
832, 63 Cal.App. 46. 

94. CaL—^People v. Perry, 298 P. 19, 
212 CaL 186, 76 A.L.R. 1831. 

Defrauding hotels, etc. 

Ala.—Chauncey v.. State, 30 So. 408, 
130 Ala. 71, 89 Am.S.R. 17. 
lia.—State v. Sibley, 94 So, 410, 162 
La. 826. 

N.C.—State v. Barbee, 122 S.H. 763, 
187 N.C. 708, 

Wash—In re MUecke, 100 P. 743, 62 
Wash 312, 182 Am.S.R. 908, 21 L. 
R.A.,N.S., 269. J 
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lability of contractors 

(1) Statutes in some jurisdictions 
subjecting a contractor to criminal 
responsibility for failure to pay la¬ 
borers and materialmen out of pro¬ 
ceeds received have been held not 
violative of the constitutional pro¬ 
hibition against imprisonment for 
debt. 

Minn.—State v. Harris, 168 N.W. 829, 
184 Minn. 86. 

S.C.—State V. Hertzog, 76 S.B. 874, 
92 S.C. 14. 

Va.—Overstreet v. Commonwealth, 
67 S.B.2d 876, 193 Va. 104. 

Wash—State v. Williams, 283 P. 
286, 133 Wash 121—236 P. 1119, 
184 Wash 708. 

Wis.—^Pauly v. Keebler, 185 N.W. 
664, 176 Wis. 428. 

(2) The statute prohibiting any 
person from using, with intent to 
defraud, any proceeds of payment 
made for Improving realty, while any 
amount for which he may become li¬ 
able remains unpaid, and making 
failure to pay for material or labor 
prim'a facie evidence of intent to de¬ 
fraud, does not violate constitution¬ 
al prohibition against imprisonment 
for debt. 

Ga.—Collins v. State, 66 S.B.2d 599, 
206 Ga. 96. 

(8) Other statutes have been held 
to be in violation of the constitution¬ 
al guaranty. 

Cal.—American Surety Co. of New 
York V. Bank of Italy, 218 P, 466, 
63 CaLApp. 149—^People v. Holder, 
199 P.«832, 63 Cal.App. 46. 
S.I>.>^ommercial Nat. Bank of Stur¬ 
gis v. Smith, 244 N.W. 621, 60 S.D. 
376. . 

94^ Ala.—Davis v. State, 186 So. 
774, 237 Ala. 148. 



§ 204(4) CONSTITUTIONAL LAW 

stands on his contract, the criminal law cannot be 
used to enforce its obligation.^^-^® 

Employment contracts. Statutes making it a 
crime for one to obtain money under a labor con¬ 
tract with intent to defraud the employer have 
been sustained as against the objection that they 
violate the constitutional guaranty against impris¬ 
onment for debt.®5 Moreover, some state courts 
have held that a statute making it a crime to obtain 
money under a labor contract with intent to de¬ 
fraud the employer does not amount to a debt col¬ 
lecting device, notwithstanding that the statute fur¬ 
ther provides that the refusal or failure to perform 
the contract is prima facie evidence of an intent to 
defraud,®® but such a statute has been held by the 
United States supreme court to be in contravention 
of the guaranty against involuntary servitude, as is 
explained § 203(4) supra. Furthermore, all statutes 
which declare it a crime for failure or refusal to 
perform a labor contract or lease, or to refund ad¬ 
vances made, violate the guaranty against impris¬ 
onment for debt where no provision is made with 
respect to a fraudulent intent®^ 

Statutes do not infringe the constitutional guar¬ 
anty against imprisonment for debt which provide 
for punishment of an employer by fine or impris- 
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onment who, with intent to defraud, refuses pay¬ 
ment of wages.®® However, if the statute is in 
essence a debt collecting device under the guise of 
a penal law, it violates the constitutional guaranty, 
as, for example, where it makes it a crime to fail 
to pay wages without regard to the fraudulent 
intent of the employer.®® Accordingly, an employer 
will not be held subject to imprisonment because he 
disputed in good faith an employee’s claim to 
wages.®®*® However, the conduct of an employer 
who knows that wages are due, has the ability to 
pay them, and still refuses to pay them, is against 
good morals and fair dealing, and amounts to a 
"case of fraud” which may be punished by im¬ 
prisonment ;®®*i® and provisions which make it a 
crime for an employer to refuse to pay wages within 
a prescribed period or to fail to have sufficient 
assets on hand to pay his employees have been held 
not to violate the constitutional prohibition against 
imprisonment for debt.®®*^® 

Worthless check statutes. Statutes do not con¬ 
travene the constitutional guaranty against impris¬ 
onment for debt which provide for the punishment 
of a person who draws or utters a check with the 
intent to defraud, knowing he is without funds to 
meet the check on presentation,'^ or which provide 


84.10 Ala.—Davis v. State, supra. 

85. Ga.—^Taylor v. State, 13 S.E.2d 
647, 191 Ga. 682, reversed on other 
grounds 62 S.Ct. 416, 315 U.S. 26, 
86 Ii.Ed. 615, vacated on other 
grounds 19 S.il2d 267, 193 Gra. 531 
—^Liamar v. Prosser, 48 S.B. 977, 
121 Ga. 153—^Lamar v. State, 47 
S.R 958, 120 Ga. 812. 

Purpose of statute penalizing 
fraudulently procuring money on con¬ 
tract for services is solely the pun¬ 
ishment of fraud, not the creation of 
a remedy for the collection of debts 
or the compelling of the performance 
of contracts, and fraudulent conduct 
Is the gist of the crime. 

Ga.—^Bullard v. State, 2 S.R2d 725, 
60 Ga.App. 33. 

Tenant disposing of crops 
A statute providing that it is a 
misdemeanor for a tenant to dispose 
of crops before the payment of rent 
or advances, with intent to defraud 
the landlord. Is not in violation of 
the constitutional prohibition. 

Ga.—^Davis v. State, 185 S.E. 400, 
63 Ga.App. 825. 

86. Ala.—Bailey v. State, 49 So. 886, 
161 Ala. 75, reversed on other 
grounds 81 S.Ct. 145, 219 U.S. 219, 
55 luEd. 191—Bailey v. State, 48 
So. 498, 168 Ala. 18, affirmed 29 S. 
Ct. 141, 211 U.S, 462, 53 L,Ed. 278 
—State V. Vann, 43 So. 857, 150 
Ala. 66, 14 Ann.Cas. 1058. 


97. N.C.—Minton v. Early, 111 S.B. 
847, 183 N.C. 199. 

12 ax p 940 note 23. 

98. Cal.—Ex psirte Trombley, 198 P. 
2d 734, 31 Cal.2d 801, foUowed in 
199 P.2d 5, 31 Cal.2d 868. 

Ex parte Trombley, 178 P.2d 
610, 78 Cal.App.2d 528, followed in 
Trombley v. Justice's Court of 
Township Fifteen Contra Pate 
County, 178 P.2d 518, 81 Cal.2d 
868—^Ex parte Oswald, 244 P. 940, 
76 Cal.App. 847. 

39l8chaxged employee 
CaL—^Ex parte Sears, 30 P.2d 571, 
137 CaLApp. 808—Sears v. Supe¬ 
rior Court in and for Calaveras 
County, 24 P,2d 842, 183 CaI.App. 
704—^Ex parte Sam aha, 19 P.2d 839, 
130 CaLApp. 116. 

False pretenses in obtaining labor 
Ariz.—Ex parte Morse, 226 P. 537, 26 
Ariz. 450. 

In Louisiana, there is no constitu¬ 
tional prohibition, and such an ob¬ 
jection has been held to be ground¬ 
less. 

Da.—State v. McCarroll, 70 So. 448, 
188 La. 464, 466. 

99. Cal.—Ex parte Trombley, 193 
P.2d 784, 81 Cal.2d 801, followed in 
199 P.2d 5, 31 Cal.2d 868. 

Ex parte Crane, 145 P. 783, 26 
Cal.App. 22. . .. 

Ga.—^Messenger v. State, 72 S.E.2d 
460, 209 Ga. 840. . , 
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Corporations 

(1) A statute declaring It a mis¬ 
demeanor, punishable by fine, for 
failure of a corporation to pay wag¬ 
es at stated intervals violates the 
constitutional gruarahty. 

Tenn.—State v. Prudential Coal Co., 
170 S.W. 66, 130 Tenn. 275, L.RJL 
1915B 645. 

(2) But it has been held that a 
statute imposing a fine on a corpo¬ 
ration for its failure to pay wages 
on discharge is not in violation of 
the constitutional guaranty since a 
corporation cannot be imprisoned. 
Ariz.—Arizona Power Co. v. State, 

166 P. 276, 19 Ariz. 114. 

99.5 Cal.—^Bx parte Trombley, 193 
P.2d 734, 31 Cal.2d 801, followed in 
199 P.2d 5, 31 CaL2d 868. 

99.10 Cal.—Ex parte Trombley; su¬ 
pra. 

Ephraim v. Jamestown Judicial 
Dlst Court, 262 P.2d 66, 120 Cal. 
App.2d 741—^Ephraim v. Jamestown 
Judicial Dlst. Court, App., 260 P. 
2d 641—People v. Rohe, 250 P.2d 
647, 114 Cal.App.2d 606. 

99.16 Cal.—^Ephraim v. Jamestown 
Judicial Dist. Court 262 P.2d 66, 
120 CaJ.App.2d 741—^Ephredm v. 
Jamestown Judicial Dist Court, 
App., 260 P.2d 64L 

1. Ariz.—State v. Meeks, 247 P* 
1099, 30 Ariz. 486. 
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for the punishment of a person who issues a check 
jcnowmg that funds are unavailable.^ These stat¬ 
utes have been upheld against the same constitu¬ 
tional objection in the case of postdated checks.^ 

If the statute is designed merely to enforce the 
collection of a debt by the criminal process, it vio¬ 
lates the constitutional guaranty, as in instances 
where it declares the passing of a worthless check 
a crime without regard to fraudulent intent.^ 
Moreover, some statutes, in which the element of 
intent to defraud is present, have been construed 
as debt collecting devices and void as infringing 
the constitutional prohibition whether the check is 
presentdated or postdated.® 

Criminal abandonment and nonsupport The 
constitutional prohibition of imprisonment for debt 
does not invalidate statutes providing for imprison- 


CONSTITUTIONAL LAW § 204(4) 

ment where a husband or father abandons and neg¬ 
lects or refuses to support his wife and children.® 
However, defendant’s failure to pay the amount 
due the state board of social welfare for support 
previously furnished to defendant’s children cannot 
be made a condition of suspending sentence, since 
that would be imposing imprisonment for debt.®-® 
An order or judgment for support in a bastardy 
proceeding has been held not to constitute a debt 
within the constitutional prohibition against im¬ 
prisonment,*^ although there is some authority to 
the contrary.® 

Taxes and license fees. Taxes and license fees 
are not debts within the constitutional prohibition 
against imprisonment,® and, without violating the 
guaranty, the state may declare the failure to pay a 
tax or license fee a crime and impose imprisonment 
on default in the payment of the fine assessed.^® 


(Ja.— Winn v. State, 167 S.B. 672, 172 
Ga. 191—^Duncan v. State, 157 S.E. 
670, 172 Ga. 186—^Hollis v. State, 
108 S.K 783, 162 Ga. 182. 

Mo.—State v. Taylor, 78 S.W.2d 378, 
S36 Mo. 460, 95 A.L.R 476. 

Keb.—-White v. State, 280 N.W. 433, 
186 Neb. 154. 

Tex.—Colin v. State, 168 S.W.2d 600, 
145 TexCr. 871. 

Wash.—State v. Pilling:, 102 P. 230, 
68 Wash. 464, 132 Am.S.R. 1080. 
Making:, drawing:, or uttering: check 
as crime see False Pretenses S 21. 

8. Kan.—State v. Avery, 207 P. 838, 
111 Kan. 588, 23 A.L..R. 453. 

K.C.—State v. Yarboro, 140 S.E. 216, 
194 N.a 498. 

8i Kan.—State v. Avery, 207 P. 838, 
111 Kan. 588, 23 A.L..R. 453. 

Mo.—State v. Taylor, 73 S.W.2d 878, 
835 Mo. 460, 95 A.L.R. 476. 

Neb.—White v. State, 280 N.W, 433. 

4i Ky.—Ward v. Commonwealth, 16 
S.W.2d 276, 228 Ky. 468—Burnam 
V. C!ommonwealth, 16 S.W.2d 256, 
228 Ky. 410, 

Miss.—State v. Johnson, 141 So. 338, 
163 Miss. 521. 

FaUore to cash own check 
A statute providing: that it is a 
crime for any person or corporations 
to refuse to cash any checks or scrip 
of their own, presented within thir¬ 
ty days of the date of Issuance, vio¬ 
lates the constitutional gruaranty. 
Tenn.—State v. Paint Hock Coal, etc., 
Co., 20 S.W, 499, 92 Tenn. 81, 36 
AXU.S.H. 68. 

Check rettumed for ‘*njo acoonnp’ 
Check given for services rendered 
■was in purported payment of “debt” 
and, \^en check was returned by 
bank marked “No acct.”, maker could 
not be convicted of violating the Bad 
Check Law because such a conviction 
would violate constitutional prohibi¬ 
tion against imprisonment for “debt.” 


Miss.—^Blakeney v. State, 39 So.2d 
767, 206 Miss. 86. 

& S.D.—^tate V. Portwood, 288 N. 

W. 879, 69 S.D. 179. 

Postdated Check 

S.D.—State v. Nelson, 287 N.W. 766, 

68 S.D. 662, 76 A.L.R. 1226, disap¬ 
proving State V. Avery, 207 P. 838, 
111 Kan. 588, 23 A.L.R. 453. 

9m IlL—^People v. Heise, 100 N.B. 
1000, 257 111. 443. 

S.C.—State V. Redmond, 148 S.H. 474, 
150 S.a 462—State v. English, 85 
S.B. 721, 101 S.C. 304, L.R.A.1916P 
977. 

Tenn.—^Barger v. State, 280 S.W.2d 
911—State V. Dixon, 196 S.W. 486, 
138 Tenn. 195—State v. Latham, 
188 S.W. 534, 136 Tenn. 30. 

Wis.—ZiUow V. State, 262 N.W. 368, 
213 Wis. 493. 

Criminal abandonment of wife and 
children see Husband and Wife § 
680 et sea, and Parent and Child 5 
91 et sea. 

Child of divorced parents 
CaJ.—^People v. Champion, 158 P. 601, 
30 Cal.App. 463. 

Iowa—State v; Manley, 196 N.W. 
724, 197 Iowa 46. 

Neb,—Fussell v. State, 166 N.W. 197, 
102 Neb. 117, L.R.A.1918F 421. 
Suspension of s^atenoe; revocation 
of suspension 

(Da statute authorizing suspen¬ 
sion of sentence on giving bond on 
conviction for nonsupport and sub- 
seauent enforcement of the sentence 
for violation of the bond is not vio¬ 
lative of constitution prohibiting im¬ 
prisonment for debt, 

Colo.—^Martin v. People, 168 P. 1171, 

69 Colo. 60. 

(2) Where trial court suspended 
execution of three-year sentence for 
child abandonment revocation of 
suspended sentence for failure of de¬ 
fendant to support his minor chll- 
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dren was justified because of ‘Viola¬ 
tion of law” within statute authoriz¬ 
ing revocation of suspended sentence, 
and did not constitute “imprison¬ 
ment for nonpayment of debt.” 

Okl.—Ex parte Smith, 187 P.2d 269, 
76 OkLCr. 406. 

e.5 Iowa.—State v. Walker, 70 N.W. 
2d 177. 

7. Ala.—Corpus Jtizis cited ia Coan 
V. State, 141 So. 263, 264, 224 Ala. 
584. 

N.D.—State v. HoUinger, 287 N.W. 
225, 69 N.D. 368. 

Ohio.—Belding v. State, 169 N.H. 801, 
121 Ohio St 398. 

S.D.—Acker v. Adamson, 293 N.W. 
83, 67 S.D. 341. 

8. Iowa.—State ex rel. Bissell v. 
Devore, 281 N.W. 740, 226 Iowa 815, 
118 A.L.R. 1104. 

Okl.—^Ex parte Chase, 284 P. 294, 141 
Okl. 76. 

Nature of bastardy proceedings see 
Bastards S 32 a. 

9. U.S.—U. S. V. Smith, D.C.Mlch., 
62 F.Supp. 594. 

Ohio.—^Voelkel v. City of Cincinnati, 
147 N.B. 754, 112 Ohio St 374, 40 
A.L.R. 73. 

Philippine.—^U. S. v. Rodriguez, 38 
Philippine 759. 

Wash.—Austin v. City of Seattle, 30 
P.2d 646, 176 Wash. 654, 93 A.L.R. 
203. 

10. U.S.—Carrollo v. TJ, S., C.C.A. 
Mo., 141 F.2d 997. 

U. S. V. Smith, p.C.Mich., 62 F. 
Supp. 594. 

Neb.—^Rosenbloom v. State, 89 N.W. 

1063, 64 Neb. 342, 57 L.R.A. 922. 

S.C.—^Town of Marion v. Baxley, 5 S. 

E.2d 573, 192 S.a 112. 

Wash.—State v. Seattle Taxicab, etc., 
Co., 166 P. 837, 90 Wash. 416. 
Automobile license plate 
Okl.—^Ex parte Freie, 274 P. 684, 42 
Okl.Cr. 57. 
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So also, the state may declare the failure to com¬ 
ply with the conditions on which a license is is¬ 
sued a crime for which imprisonment may be im- 
posed.i®*® Similarly, where a tax levied on per¬ 
sons in a iertain business is required to be passed on 
to third persons doing business with the taxpayer, 
the fact that it is made a misdemeanor to fail to 
pass on the tax does not render the statute imposing 
the tax invalid as providing for imprisonment for 
nonpayment of a debt.^®*^^ The fine or imprison¬ 
ment may result from the violation of a municipal 
ordinance requiring a license or imposing a tax or 
charge.^^ 

Costs of prosecution. While there is some au¬ 
thority to the contrary, *^2 as a general rule, costs 
of prosecution are not debts within the constitution¬ 
al prohibition against imprisonment for debt.^^ 

§ 205. Personal Security 

a. In general 

b. Limitations and restrictions 
a. In General 

In general, legislation or acts in violation of the con¬ 
stitutional guaranty of personal security, and the rights 
included within It, are null and void. 


The right of personal security is one of the nat¬ 
ural rights,!^ and is guarded by various provisions 
of the state and federal constitutions, derived in 
part from Magna Qiarta and other charters of 
English liberty, and reinforced by additional and 
more specific injunctions.^® The guaranties in¬ 
cluded in the right of personal security are secured 
against abridgment by the states by the Fourteenth 
Amendment.^®-® 

Specific guaranties. The specific constitutional 
guaranties which reinforce the natural right of 
personal security are to the effect that no person 
except on impeachment and in cases arising in the 
military and naval service shall be held to answer 
for a capital or otherwise infamous crime, or for 
any offense above the common-law degn*ee of a mis¬ 
demeanor, unless he shall have been previously 
charged on the presentment or indictment of a 
grand jury;^® that no person shall be subject for 
the same offense to be twice put in jeopardy of life 
or limb, as discussed in Criminal Law § 239; that 
no person shall be compelled, in any criminal case, 
to be a witness against himself, as is explained in 
Criminal Law § 649; that in all criminal prosecu¬ 
tions, accused is entitled to be confronted vrith the 
witnesses against him, see Criminal Law § 999, to 


Gbaffeur’a llceose 

Md.—^Rugsrles v. State, S7 A. 1080, 
120 Md. 553. 

BeutiLst's Uoanjie 

N.J.—^Lowrie v. State Board of Reg¬ 
istration and Examination in Den¬ 
tistry, 99 A. 927, 90 N.J.Law 64. 

Seating fee for Imsses 
Tex.—^Lowery v. English, Civ.A.pp., 
299 S.W. 478. 

Failure to tom over gasoline taxes 
A statute imposing criminal liabil¬ 
ity for dealer’s failure to turn over 
gasoline taxes collected by him is 
not violative of a constitutional pro¬ 
vision against imprisonment for debt 
arising out of contract, since the re¬ 
lation between the dealer and state 
is not merely that of debtor and 
creditor, but is that of agent emd 
principal. 

Wis.—Anderson v. State, 266 N.W. 
210, 221 Wis. 78. 

las FaUnxe to deposit seoiunty after 
aato accident . 

A Judgment sentencing defendant 
to imprisonment in road camp on his 
plea of guilty of driving automobile 
after suspension of his driver’s li¬ 
cense'was not invalid as imposing 
peiuUty of imprisonment for nonpay¬ 
ment of civil debt because license was 
suspended as result of defendant’s 
failure to deposit cash security after 
automobile accident wherein he was 
involved. 


Cal.—People v« White. 240 P.2d 728, 
109 Cal»A.pp.2d 296. 

10.10 Fla.—Caulden v. BZirk, 47 So. 
2d 567. 

IT. tr.S.—Jewel Tea Co. v. City of 
Troy, IlL, C.C1A.I1L, 80 F.2d 866. 
CaL—^Bx parte Nowak, 195 P. 402, 
184 CaL 701. 

In re Diehl, 96 P. 98, 8 Cal.App. 
61. 

Ohio.—Ex parte Flynn, 23 Ohio N. 
P.,N.S., 113. 

Okl.—^Ex parte Marler, 282 P. 863, 
140 Okl. 194. 

Wash.—Austin v. City of Seattle, 80 
P.2d 646, 176 Wash. 654, 93 A.L 1 .K. 
203. 

Bioense to practice law 
Ark.—Shepherd v. City of Little 
Rock, 35 S.W.2d 861, 183 Ark. 244. 
CaL^Ex parte Johnson, 190 P. 862, 
47 CaLApp. 465. 

Bead tax 

Ala.—Ex parte City of Birmingham, 
79 So. 118, 201 Ala. 641. 
gjirn, —In re Dassler, 12 P. 180, 86 
Kan. 678. 

“Sanitary tax“ 

S.C.—^Town of Marion v. Baxley, 5 
SJB!.2d 673, 192 S.C. 112. 

Sewer system service olxarge 
Ala.—^Benson v. City of Andalusia, 
196 So. 443, 240 Ala. 99. 

Lavender v. City of Tuscaloosa, 
198 So. 469, 29 Ala.App. 5*02, fol¬ 
lowed in 198 So. 461, 29 Ala.App. 
1 608. 


12. Ind.—Shafer v. State, 16 Ind. 
444. 

Neb.—State v. Ensign, 10 N.W. 449, 11 
Neb. 629. 

16 C.J. p 843 note 96. 

13. Ala.—^Lavender v. City of Tus¬ 
caloosa, 198 So. 469. 29 Al&uApp. 
602, followed in 198 So. 461, 29 
Ala.App.' 608. 

Idaho.—Corpus Juris cited in State 
V. Montroy, 217 P. 611, 613, 37 
Idatho 684. 

Wash.—Colby v. Backus, 63 P. 367, 19 
Wash. 847, 67 Am.S.R. 732. 

16 C.J. p 343 note 99 £a]. 

14. Ind.—^Beebe v. State, 6 Ind. 501, 
63 Am.D. 891. 

N.J.—Bednarik v. Bednarlk, 16 A.2d 
80, 18 N.J.Mlsc. 633. 

Or.—Kosciolek v. Portland R. etc. 

Co., 160 P. 132, 81 Or. 617. 
Natural rights see supra S 188. 

15. U.S.—Powe V. XJ. S., C.CA.Ala., 
109 F.2d 147, certiorari denied 60 
S.Ct. 717, 809 U.S. 679, 84 L.Ed. 
1028. . 

R.I.—State V. Nichols, 60 A. 763, 27 
R.L 69. 

15.5 U.S.—Hague v. ConmUttee for 
Industrial Organization, d.C.AN. 
J., 101 P.2d 774, modified on other 
grounds 69 S.Ct. 964, 807 U.S. 496, 
^ 88 L.Ed. ,1423. 

16. R.I.—State V. Nichols, 60 A. 763, 
27 R.L 69l 
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iiare compulsory process of obtaining witnesses in 
his favor, see the CJ*S. title Witnesses § 6, also 
16 C.J. p 473 note 73 et seq, and 70 CJ. p 35 note 
29, and to have the assistance of counsel for his 
defense, see Criminal Law § 979. 

As is shown in Bail § 50, as a further guard 
against abuse and oppression in criminal proceed¬ 
ings, it is declared that excessive bail cannot be re¬ 
quired, and excessive fines imposed, or cruel and 
unusual punishment inflicted, see Criminal Law § 
1978. Furthermore, as is observed in §§ 436, 453, 
infra, the various constitutions prohibit the passage 
of ex post facto laws, and bills of attainder. 

Rights included in personal security. The right of 
personal security consists in a person’s legal and 
uninterrupted enjoyment of his life, his limbs, his 
body, his health, and his reputation.i7 it includes 
the right to exist, and the right to the enjo 3 anent of 
life while existing ;17.6 and it is invaded not only 
by a deprivation of life, but also by a deprivation 
of those things which are necessary to the enjoy¬ 
ment of life according to the nature, temperament, 
and lawful desires of the individual.'i^.io Jt has 
also been held to include the exemption of a per- | 
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son’s private affairs, books, and papers from the 
scrutiny of others.^* However, public affairs do not 
come within the protection of such constitutional 
guaranties.15-5 

Effect of violation of guaranty. Subject to the 
limitations and restrictions of the rule, discussed 
infra subdivision b of this section, legislation or 
acts in violation of the constitutional guaranty of 
personal security are null and void.^^ 

Refutation, The right to the enjoyment of a 
good reputation is of ancient origin and necessary 
to human society, as is explained in Libel and Slan¬ 
der § 4, and is within the constitutional guaranty of 
personal security.^® 

Right of privacy. With respect to the right of 
privacy, as that right is defined and discussed in 
Right of Privacy § 1, authorities differ as to wheth¬ 
er there is a constitutionally protected right of that 
nature and while it has been held to be included 
within the guaranty of personal security ,21 there 
are other authorities to the contrary.^ 
event, corporations can claim no equality with in¬ 
dividuals in the enjo 3 rment of a right to priva<:y.22.6 


17. Conn.—^McCaxthy v. Himnan, 35 
Conn. 588; 

N.J.—Corpiui jrorls Secimdiun. quoted 
in Bednarik v. Bednarlk, 16 AuSd 
80, 89, 18 N.XMisc. 638. 

Svary maa’s Ilotum is bis oastls 
and fortress as well for his defense 
asrainst izijury and violence as for 
his repose. 

Mich.—^Vanden Bosrert v. May, 55 K. 

‘ W.2d 115, 834 Mich. 606. 

17.6 Ga.—^McDaniel v. Atlanta Coca- 
Cola Bottlinsr Co., 2 S.B.2d 810, 60 
Ga.App. 92. 

17.10 Ga.—^McDaniel v. Atlanta 

Coca-Cola Bottling Co., supra. 

la La.—Jung Hotel v. Insurance 
Commission of Louisiana, 154 So. 
448, 179 La. 551. 

NJT.—^Bednarik v. Bednarik, 16 A-2d 
80, 18 N.J.Misc. 638. 

Bz parte Hague, 147 A. 220, 105 
Nr.J.E<i. 134, affirmed 150 A. 322, 9 
N.J.M1SC. 89. 

N.T.—CarUsle v. Bennett, 277 N.T.S. 
187, 243 App.Div. 186, affirmed 277 
N.T.S. 197, 248 App.I>iv. 655, re¬ 
versed on other grounds 197 N.EI. 
220, 268 N.T. 212. 

Congressional power of investigation 
see United States § 26. 

Legislative power of investigation, 
see States 9 43. 

18.5 Sishlng industry is not a pri¬ 
vate a ff a ir and statute regulating and 
conserving salmon industry coiild not 


be attacked as violating constitution¬ 
al provision that no person shall be 
disturbed in his afCairs or his home 
invaded without authority of law. 
Wash.—^Frach v. Schoettler, 280 P. 
2d 1038. 

19. 17.J.—^Neafle v. Hoboken Print¬ 
ing, etc. Co., 68 A. 146, 75 N.J.Law 
664. 

Statutes held not violative of right 

(1) A statute giving the juvenile 
court jurisdiction of neglected and 
dependent children under the age of 
sixteen is not invalid in taking away 
the right of people to be secure In 
their houses, etc. 

U.S.—U. S. V. Briggs, D.C.Pa., 266 P. 
434. 

(2) Other statutes. 

U.S.—Goodman v. U. S., C.C.A.CaL, 
108 P.2d 516, 127 A-LuR. 266. 

Colo.—Potter v. Armstrong, 132 P,2d 
788, 110 Colo. 198. 

2a Ala.—Corpus Jhris cited in Mari¬ 
on V. Davis, 114 So. 367, 217 Ala. 
16, 66 AL.R. 171. 

N.J.—^Bednarik v. Bednarik, 16 A.2d 
80, 18 N.J.Misc. 633. 

12 C.J. p 941 note 42. 

20.5 Ohio.—Schmukler v. Ohio-Bell 
TeL Co., Com,PL, 116 N.B.2d 819. 

Xklmited piroteotloii 

The right of privacy, as such, has 
not been constitutionally protected 
except possibly the right of one to 
enjoy his home airaihst an unreason- 
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able invasion, which includes Inva¬ 
sion of his private papers and writ¬ 
ings. 

Ohio.—Schmukler v. Ohio-Bell TeL 
Co., supra. 

2L Ga.—Pavesich v. New England 
L. Ins. Co., 60 S.B. 68, 122 Ga. 190, 
106 Am.S.R. 104, 69 L.R.A. 101, 2 
Ann.Cas. 561. 

McDaniel v, Atlanta Coca-Cola 
Bottling Co., 2 S.m2d 810, 60 Ga. 
App. 92. 

Ind.—Voelker v. Tyndall, 75 N.B.2d 
548, 226 Ind. 48. 

Mont.—Welsh v. Pritchard, 241 P.2d 
816, 125 Mont. 617. 

N.J.—^McGovern v. Van Riper, 54 A. 
2d 469, 140 N.J.Eq. 841—McGovern 
V. Van Riper, 43 A.2d 614, 137 N.J. 
Bq. 24, affirmed 45 A.2d 842, 137 N. 
J.Ba. 548. 

Bednarik v. Bednarik, 16 A.2d 80, 
18 N.J.M1SC. 688. 

22. N.T.—People, on Complaint of 
Stern, v. Robert R. McBride & Co., 
288 N.T.S. 601, 159 Misc. 6. 

12 C.J. p 941 note 44. 

Pederal Ooustitutioa confers no 
right of privacy on either persons 
or corporations. 

U.S.—^Prudential Ins. Co. of Ajnerica 
V. Cheek, Mo., 42 S.Ct. 516, 259 
U.S. 630, 66 L.Ed. 1044, 27 A.L.R. 
27. 

22.5 U.S.—U. S. V. Morton Salt Co., 
m, 70 act. 367, 338 U.S. 682, 94 
UBd. 40L 
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b. Liinitatiozis and Bastrictions 

The right to safety and security is subject to rea¬ 
sonable regulation and restraint In the Interests of com¬ 
mon safety and welfare. 

As is true of other natural and fundamental rights, 
discussed supra §§ 199, 202, the right to safety and 
security in person and properly as guaranteed by 
the constitutions is subject to reasonable regulation 
and restraint in the interests of common safety and 
welfare.22.50 Thus, the right to freedom from in¬ 
vasion or assault is subject to some slight interfer¬ 
ence for the good of society ;22-55 and it has been 
held that the forcible taking of a specimen of 
breath from a motorist for the purpose of a dnink- 
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ometer test does not violate the constitutional guar¬ 
anty against disturbance in private affairs.22.60 

So also, the right to privacy, where recognized, is 
not absolute,22.65 and may be required to yield where 
necessary for the public good.22.70 Statutes may 
be enacted within the police power for the purpose 
of facilitating crime detection and punishment in 
the interest of society generally ;22.75 and the fact 
that one who has been indicted must submit to va¬ 
rious police measures such as the taking and dis¬ 
semination of fingerprints and photographs is not 
a violation of the constitutional guaranties or an 
unwarranted infringement of the right of priva¬ 
cy ^ 22 . so 


22.50 Ala.—Alabama State Federa¬ 
tion of Labor v. McAdory, 18 So. 
2d 810, 246 Ala. 1, certiorari dis¬ 
missed 65 S.Ct. 1384, 325 U.S. 450, 
89 L.Bd. 1725. 

ProMbitloii agaisist dogs rrmnlBg at 
large 

N.Y.—Blair v, Du Mond, 117 N.T.S.2d 
23, 280 App.Div. 1021, order reset¬ 
tled 117 N.T.S.‘2d 918, 281 App.Div. 
776, motion granted 120 N.Y.S.2d 
442, 281 App.Div. 929. 

22.55 Aria.—State v. Berg, 259 P.2d 
261, 76 Aria, 96. 

22.60 Aria.—State v. Berg, supra. 
SzteiLt of Snterferenoe wit2i defend¬ 
ant 

Officers) maMng arrest of motorist 
believed to be operating his automo¬ 
bile while under influence of intoxi¬ 
cating liquor, had lawful right to cap¬ 
ture his breath after it left his body 
for use as evidence in procuring his 
conviction for drunk driving. If, in 
process of doing so, they made no in¬ 
vasion of his person; and if they lim¬ 
ited their operation to capture his 
breath after it left his body by 
means which only slightly interfered 
temporarily with his freedom of ac¬ 
tion, he had no legal right to ob¬ 
struct their efforts, and if he did so 
they had right to use such force on 
him as appeared to be reasonably nec¬ 
essary to overcome such interference. 
Ariz.—State v. Berg, supra. 

22.65 Ind.—Voelker v. Tyndall, 75 
N.E.2d 648, 226 Ind. 43. 

Bight as varying with clroxunstaaioes 
The ‘Tight of privacy*/ under fed¬ 
eral Constitution is as broad as the 
concept of reasonableness, which, 
means that it has no flxed boundaries, 
but is broad or narrow as facts and 
circumstances vary. 

U.S.—U. S. v. Baxter, D.C.Tenn., 89 F. 

Supp. 782, > reversed on other 
. grounds Baxter v. U. S., 188 F.2d 
119. 

22.70 Ind.—-Voelker v. Tyndall, 76 N. 

E.2d 548, 226 Ind. 43. 

'NJ3L —^NTelson v. Wyman, 105 A.2d 
766, 99 N.H. S3. 


liLveBtlga.tlo& as to possessioaL of boL. 
ita ti<^sts 

Even though information possessed 
by officer who had been “tipped off*’ 
that there would be a pick up of 
^bolita tickets may have been insuffi¬ 
cient to justify arrest and search of 
suspect whose automobile he follow¬ 
ed, it was sufficient to justify investi¬ 
gation and observation which he 
made prior to arrest and search, in 
the cotirse of which he saw suspect 
throw away package containing boli- 
ta tickets, and therefore such investi¬ 
gation and observation did not violate 
suspect’s right of privacy. 

Fla,—Mitchell v. State, 60 So.2d 726. 
Physioal examination of iaununuace 
daimant 

In action on war risk policy, order 
granting defendant’s motion to re¬ 
quire insured to submit to physical 
examination under rule of civil pro¬ 
cedure did not violate plaintiff’s right 
of privacy or other constitutional 
right. 

U.S.—Countee v. U. S., CC.A.I11., 112 
F.2d 447. 

inquiry Into oomsnsnist uembership 
Conviction of defendant of offense 
of willful refusal to answer question 
of legislative committee on un- 
American activities whether defend¬ 
ant was, or ever had been, a mem¬ 
ber of the communist party was not 
erroneous on ground that defendant’s, 
right to privacy as guaranteed by the 
federal and state constitutions, was 
unlawfully infringed by questions 
concerning his political beliefs. 

Wajsh.—State v. James, 221 P.2d 482, 
36 Wa8h.2d 882, certiorari denied 
James v. State of Washington, 71 
S.Ct. 615, 341 U.S. 911, 96 L.Ed. 
1348, rehearing denied 71 S.Ct. 851, 
341 U.S. 937, 96 L.Bd. 1366. 

Photograph required for driving per- 

salt 

Provision in ordinance for city of 
Atlanta prohibiting a person from 
driving any motor vehicle used in 
transporting persons for hire on city 
streets without first having obtained 
a permit to do so from mayor and 
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city council which requires applicant 
for a permit to furnish a photograph 
of himself is npt invalid as violating 
right of privacy. 

U.S.—Walton v. City of Atlanta, D.a 
Ga., 89 F.Supp. 309, modified on 
other grounds 180 F,2d 143. get 
aside on other grounds 181 F.2d 

693, certiorari denied 71 S.Ct 56, 
840 U.S. 823, 95 L.Ed. 604. 

OrsAd jury investigation.; tax returns 
Income tax returns and supporting 
data are not privileged documents, so 
that compulsory production thereof 
before grand Jury investigating 
gambling law violations is not unwar¬ 
ranted as invading taxpayers’ “right 
of privacy.*’ 

N.J.—Application of Frey, 58 A.2d 

694, 26 N.J.Misa 193. 

A namal reports of labor organlzatioiui 
The statutory provision, requiring 
labor organizations to file annual re¬ 
ports with director of labor is not in¬ 
valid as violating right of privacy, 
as no elements of fishing expedition 
are involved and such reports are not 
for public consumption. 

Ala.—^Alabama State Federation of 
Labor v. McAdory, 18 So.2d 810, 
246 Ala, 1, certiorari dismissed 66 
S.Ct. 1384, 325 U.S. 460, 89 LJBkL 
1725. 

22.75 N.J.—^McGovern v. Van Hiper, 
64 A,2d 469, 140 N.J.Bq. 841. 

22.80 N.J.—^McGovern v. Van Hiper, 
64 A.2d 469, 140 N.J.Eq. 841—Mc¬ 
Govern V. Van Riper, 45 A.2d 842, 
137 N.J.Bq. 648. 

Beason for rule 

The general object of protecting 
“right of privacy** is the protection 
of privacy of a private life and when 
such life ceases to be private by rea¬ 
son of indictment and becomes a mat¬ 
ter of public interest, such steps as 
the legislature designates shall be 
taken by public officials in the inter¬ 
est of the public for the purpose of 
the due administration of criminal 
laws, are not an unwarranted in* 
ffihgement of right of privacy. 

N.J.—McGovOrn v. Van Riper, 6i A.2d 
469, 140 N.J.Bq, 341. 
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§ 206(1). Religious Liberty and Freedom of 
Conscience 

a. In general 

b. Clear and present danger doctrine 
a. In General 

Every Individual has a natural right to worship ac¬ 
cording to the dictates of his own conscience, and reli¬ 
gious liberty and freedom of conscience are guaranteed 
by the Constitution. 

The right to worship according to the dictates of 
one’s own conscience and reason and to be free 
from molestation or restraint in his person, liberty, 
or estate in such worship, is a natural, fundamental, 
and inalienable right, available to every individual, 
provided he does not disturb others.23 The right 
is not the subject of a direct constitutional grant.23.6 
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This right is. as fundamental in a free government 
as is the right to life, liberty, or the pursuit of 
happiness.24 

The people of the various states, and of the Unit¬ 
ed States, as a political entity, have no creed or 
religion.^5 Freedom of worship is constitutionally 
recognized and confirmed as an attribute of liberty 
incident to all persons under the constitution and 
laws of the United States,25.5 regardless of their 
citi 2 enship. 25 .io Article 6 of the Constitution of 
the United States provides that ‘‘no religious Test 
shall ever be required as a Qualification to any Office 
or public Trust under the United States,” and, by 
the First Amendment, it is further provided that 
“congress shall make no law respecting an estab¬ 
lishment of religion, or prohibiting the free exer¬ 
cise thereof.”20 


23. IJ.S.—^Jones V. City of Opelika, 
Ala., 62 S.Ct. 1281, 316 U.S. 684, 
86 D.Bd. 1691, 141 A.L..R. 614, va¬ 
cated on other grounds 63 S.Ct 
890, 319 U.S. 103, 87 L.Ed. 1290— 
Bowden v. City of Fort Smith, Ark., 
62 S.Ct 1231, 316 U.S. 684, 86 L.Ed. 
1691, 141 A.Li.H. 614, vacated on 
other grounds 63 S.CJt 890, 319 U.S. 
103, 87 L.Ed. 1290—^Jobln v. State 
of Arizona, Arlz., 62 S.Ct 1231, 316 
U.S. 684. 86 L.Bd, 1691, 141 A.L.R. 
614, vacated on other grounds 63 
S.Ct 890, 319 U.S. 103, 87 KBd. 
1290—Chaplinsky v. State of New 
Hampshire, N.H,, 62 S.Ct 766, 316 
U.S. 668, 86 L.Bd. 1031—Lovell v. 
City of Griffin. Ga., 68 S.Ct 666, 
303 U.S. 404, 82 L.Ed. 949. 

Macintosh v, U. S., C.C.AConn., 
42 F.2d 845, reversed on other 
grounds 61 S.Ct 670, 283 U.S. 605, 
76 L.Ed. 1802. 

Ind.—^Board of Zoning Appeals of 
Decatur v. Decatur, Ind. Co. of 
Jehovah’s Witnesses, 117 N.E.2d 
116. 

Mo.—Stone v. Bogue, 181 S.W.2d 187, 
238 Mo.App. 392. 

N.H.—Glover v. Baker, 83 A. 916, 76 
N.H. 893—Hale v, Everett, 53 N.H. 
9, 16 Am.R. 82. 

Pa.—City of Pittsburgh v. RufCner, 
86 Pittsb.Leg.J. 485, 80 Mun.L.R. 
82. appeal quashed 4 A.2d 224, 134 
Pa.Super. 192. 

“»e!lglon» deftnsd 

In the constitutional sense **the 
term ‘religion* has reference to one’s 
views of his relations to his Creator, 
and to the obligations they impose 
of reverence for his being and char¬ 
acter, and of obedience to his wilL 
It is often confounded with the ’cul- 
tus’ or form of worship of a particu¬ 
lar sect, but is distinguishable from 
the latter.” 

U.S.—Davis V. Beason, Idaho, 10 S. 
Ct. 299, 800, 183 U.S. 833, 38 L.Bd. 
687. 


Maas.—Nicholls v. Mayor and School 
Committee of Lynn, 7 N.B.2d 677, 
680, 110 AL.R. 377. 

N.J.—^Maplewood Tp. v. Albright, 176 
A 194, 195. 18 N.J.Misc. 46. 

N.Y.—^People ex rel. Pish v. Sand- 
strom, 3 N.T.S.2d 1006, 1007, 167 
Misc. 486, reversed on other 
grounds 18 N.B.2d 840, 279 N.Y. 623, 
120 AL.R. 646. 

Okl.—^McMasters v. State, 207 P. 666, 
21 Okl.Cr. 318, 29 AL.R. 292. 
2dberty of oonsdenoe distinguished 
“Right of conscience referred to 
in the Pennsylvania Constitution was 
defined by Chief Justice Gibson in 
Commonwealth v. Lesher, 17 Serg. St 
R. (Pa) 166, to be ‘a right to wor¬ 
ship the Supreme Being according to 
the dictates of the heart; to adopt 
any creed or hold any opinion what¬ 
ever on the subject of religion; and 
to do, or forbear to do, any act, for 
conscience sake, the doing or for¬ 
bearing of which, is not prejudicial 
to the public weal.* ” 

U.S.—Gobitis V. MinersviUe School 
Dlst., D.C.Pa, 21 P.Supp. 681, 684. 
23.5 U.S.—^Douglas v. City of Jean¬ 
nette, Pa, C.C.APa, 180 P.2d 652, 
affirmed 68 S.Ct. 877, 819 U.S. 167, 
87 L.Ed. 1324, rehearing denied 63 
S.Ct. 1170, 819 U.S. 782, 87 LuBd. 
1726. 

24. Iowa—Hnowlton v. Baumhover, 
166 N.W. 202, 182 Iowa 691. 

25. Ga—Swafford v. Heaton, 98 S.E. 
122, 23 GaApp. 238. 

Bights oonoeded to all 

“In this country the full and free 
right to entertain any religious be¬ 
lief, to practice any religious prin¬ 
ciple, and to teach any religious doc¬ 
trine which does not violate the laws 
of morality and property, and which 
does not infringe personal rights, is 
conceded to all. The law knows no 
heresy, is committed to the support 
of no dogma the establishment of no 
sect.” 


U.S.—Watson v. Jones, Ky., IS Wall. 
679, 728, 20 L.Ed. 666. 

‘‘Crowning glory of American free¬ 
dom is absolute religious liberty: 
and that every American has the un¬ 
questioned and untrammeled right to 
worship God according to the dic¬ 
tates of his own conscience, without 
let or hindrance from any person or 
from any source.” 

Okl.—Cline v. State, 180 P. 610, 612, 
9 Okl.Cr. 40, 46 L.R.A,N.S., 108. 

Biberty not toleration 

“We sometimes hear it said that 
all religions are tolerated in Ohio; 
but the expression is not strictly ac¬ 
curate; much less accurate is it to 
say, that one religion is a part of 
our law. and all others only tolerat¬ 
ed. It is not by mere toleration that 
every individual here is protected in 
his belief or disbelief. He reposes 
not upon the leniency of govern¬ 
ment, or the liberality of any class 
or sect of men, but upon his natural, 
indefeasible rights of conscience, 
which, in the language of the Con¬ 
stitution, are beyond the control or 
interference of any human authority. 
We have no union of church and 
State, nor has our government ever 
been vested with authority to en¬ 
force any religious observance, sim¬ 
ply because it is religious.” 

Ohio.—^Bloom v. Richards, 2 Ohio St. 
387, 890. 

25A U.S.—^Douglas v. City of Jean¬ 
nette, Pa., C.C.APa., 180 P.2d 652, 
affirmed 63 S.Ct. 877, 319 U.S. 167, 
37 L.Ed. 1324, rehearing denied 63 
S.Ct. 1170, 819 U.S. 782. 87 L.Bd. 
1726. 

25.10 U.S.—^Douglas v. City of Jean¬ 
nette, supra. 

26. History of aanenflment 
U.S.—^Reynolds v. U. S., 98 U.S. 146, 
162, 26 L.Ed. 244. 

12 C.J. p 941 note 46. 
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§ 206(1) CONSTITUTIONAL LAW 16 C.J.S, 

These provisions effectually guarantee the reli- . by the federal government,27 ©r agencies of the 
gious liberty of the individual against infringement I 


Szemptizig' sninisteors, etc., from draft 
Selective Draft Act May 18, 1917, 
$ 4, exemptingr ministers and theo- 
logrical students, was not a ‘‘law re- 
spectins: an establishment of religion, 
or prohibiting the free exercise there¬ 
of,** Inhibited by Const. Amend. I, 

U.S.—Arver v. tJ. S„ Minn, and N.Y., 
38 S.Ct 159, 245 U.S. 866, 62 L.Ed. 
849. D.R.A.1918C 361, Ann.Cas.l918B 
856. 

U. S. V. Stephens, D.C.Del., 245 
F. 956, affirmed Stephens v. U. S., 
88 S.Ct 579, 247 U.S. 504, 62 KEd. 
1289. 

Consoleatiotis objectors 

(1) The provisions of the Selective 
Training and Service Act of 1940 and 
the Universal Military Training and 
Service Act of 1948, exempting con¬ 
scientious objectors from military 
service and requiring them to serve 
country in noncombatant or nonmili¬ 
tary work of national importance, are 
not unconstitutional as being laws 
respecting an establishment of re¬ 
ligion or prohibiting the free exer¬ 
cise thereof. 

U.S.—George v. U. S., C.A.Cal., 196 
F.2d 445, certiorari denied 73 S.Ct. 
58, 344 U.S. 843, 97 Lr.Bd. 656—U. S. 
V. Kime, C.A.Ind., 188 F.2d 677, cer¬ 
tiorari denied Kime v. U. S., 72 S. 
Ct 41, 342 U.S. 828, 96 Li.Ed. 622 
—^U. S. V. Henderson, C.A.Ind., 180 
F.2d 711, certiorari denied Hender¬ 
son V. U. S., 70 S.Ct. 997, 339 U.S. 
963, 94 D.Ed. 1372, Wildman v. U. 

5.. 70 S.Ct 998, 339 U.S. 963, 94 
Ii.Ed. 1372, and Shufflebarger v. U. 

5., 70 S.Ct 998, 339 U.S. 963, 94 
L.Ed. 1372, rehearing denied Hen¬ 
derson V. U. S., 71 S.Ct. 13, 340 
U.S. 846, 95 L..Ed. 620, Wildman v. 
U. S., 71 act. 14, 340 U.S. 846, 95 
li.Ed. 620, Shufflebarger v. U. S., 71 
act. 14, 340 U.S. 846, 95 UEd. 620. 
and Frantz v. U. S., 71 S.Ct. 14, 
340 U.a 846, 95 L,.Ed. 620—-Ather¬ 
ton V, U. a, C.A.Cal„ 176 F.2d 835, 
certiorari denied 70 S.Ct. 838, 338 
U.S. 938, 94 L.Bd. 578, and Edwards 

v: u. a, 70 s.ct. 339, 338 u.s. 933, 

94 L-Ed. 578—Roodenko ▼. U. S., C. 
C.A. Colo., 147 P.2d 752, certiorari 
denied 65 S.Ct. 867, 824 U.S. 860, 89 
Ii.Ed. 1418, rehearing denied 65 S. 
Ct. 1022, 324 U.S. 891, 89 UEd. 1438 
—Hopper V. U S., C.CAL.Arlz., 142 
F.2d 181. 

U. a V. Brooks, D.C.N.T., 54 F. 
Supp. 995, affirmed, C.CA.., 147 .F.2d 
134, certiorari denied 65 S.Ct. 1027, 
324 U.S. 878, 89 UEd. 1430—^U. S. 
ex ret Zucker v. Osborne, D.C.N. 
T., 54 F.Supp. 984, affirmed, C.C.A, 
147 F.2d 185, certiorari denied 65 
act. 1574, 325 US. 381, 89 UEd. 
1997. . . 

(2) The registration, classification 
as conscientious objector, or classifi¬ 


cation as lA under such acts does not 
violate the first amendment. 

U.S.—Mlchener v. U S., C»AKan., 184 
F.2d 712—Richter v. U S.. C.A 
CaL, 181 F.2d 591, certiorari denied 
71 act. 199, 340 US. 892, 95 UEd. 
647—Cannon v. U. S., C.A.Cal., 181 
F.2d 354, certiorari denied 71 S.Ct 
199, 340 US. 892, 95 L..Bd. 647— 
Warren v. U. S., C.A.Kan., 177 F.2d 
596, certiorari denied 70 S.Ct. 485, 
338 U.S. 947, 94 L,.Bd. 584—Checin- 
ski V. U a, aCAMich., 129 F.2d 
461—Rase v. U S,, C.C.AMich.. 129 
F.2d 204. 

U. S. V. Hein, D.C.IU., 112 F.Supp. 
71. 

<8) A stepfather could not under 
the protection of the First Amend¬ 
ment counsel and urge his stepson, 
who was subject to the draft, to re¬ 
fuse or evade registration under the 
Selective Service Act on the theory 
that he had a right to disobey a fed¬ 
eral law which he believed to be det¬ 
rimental to mankind as a whole. 

US.—^Warren v. U. S., C.AKan., 177 
F.2d 596, certiorari denied 70 S.Ct. 
485, 338 US. 947, 94 UEd. 584. 

(4) The constitutional guaranty of 
religious freedom was no defense to 
member of Jehovah's Witnesses 
charged with advising evasion of Se¬ 
lective Service Act, notwithstanding 
he might have been engaged in 
preaching cardinal tenets of his re¬ 
ligion, or even in fulfilling mission 
imposed on him by God as he saw it. 
US.-^axley v. U S., C.CJLS.C., 134 

F.2d 937. 

(5) Under Universal Military 
Training and Service Act of 1948, 
provision that religious training aind 
belief means individual's belief in re¬ 
lation to Supreme Being involving 
duties superior to those arising from 
any , human relation/ but not including 
essentially political, sociological or 
philosophical views or merely person¬ 
al moral code defining of “religious 
training and belief" or denying ex¬ 
emption to nonreligious opponents of 
war, did not make Act a law respect¬ 
ing establishment of religion. - 

U.S.—Gaorge v. U S., C.ACal., 196 
F.2d 445, certiorari denied 73 S.Ct. 
58, 344 US. 843, 97 li.Bd. 656. - 

(6) System of detached service 
whereby conscientious objector was 
released from civilian public service 
camp to do dairy herd testing for 
which prevailing wages were paid to 
the government, out of which the 
government allotted conscientious ob¬ 
jector $15 a month, paying the bal¬ 
ance after deduction of expenses into 
a separate fund in the treasury, was 
not in violation of the^ First Amend¬ 
ment. 

US.—^U. S. V, Emery, C.C.AConn., 16$ 
F.2d 454. 

iois 


Bzdliisloa of alien anarchist 
An act excluding alien anarchists 
from this country does not violate 
the First Amendment. 

US.—U. S. V. Parson, D.C.Cal., 22 p. 
Supp. 149. 

U. S. V. Williams, C.C,N.T., 126 
F. 263, affirmed 24 S.Ct 719, 194 
U.S. 279, 48 UEd. 979. 

Za Puerto Blco 

(1) The First Amendment has been 
held to be in force in Puerto Rico. 
Puerto Rico.—^Ex parte Acevedo, 1 

Puerto Rico 275. 

(2) Religious processions may not 
be interfered with by the govern¬ 
ment of Puerto Rico when peaceably 
conducted. 

Puerto Rico.—1 Op.Atty.Gen. Puerto 
Rico 16. 

(3) The Puerto Rico government 
may regulate, but not prohibit the 
tolling of church bells. 

Puerto Rico.—1 Op.Atty.Gen. Puerto 
Rico 68. 

27. US.—Reynolds v. U. S., Utah, 98 

U. S. 145, 25 L.Bd. 244—Chapllnsky 

V. State of New Btampshire, N.H., 
62 S.ct 766, 316. U.S. 668, 86 L.Ed. 
1031. 

Otten V. Baltimore & O. R. Co., 
C.A.N.7., 205 F.2d 68—Massachu¬ 
setts Universalist Convention v. 
Hildreth & Rogers Co., CJLMass., 
183 F.2d 497—Mclntlre v. Wm. 
Penn Broadcasting Co. of Philadel¬ 
phia, C.C.APa., 161 F.2d 697, cer¬ 
tiorari denied 66 S.Ct 580, 827 U.S. 
779, 90 L.Ed. 1007—Douglas v. City 
of Jeannette, Pa., CUAPa., 180 
F.2d 652, affirmed 63 S.Ct 877, 819 
U.S. 157, 87 L.Bd. 1324, rehearing 
denied 63 S.Ct 1170, 319 U.S. 782, 
87 UEd. 1726. . 

Ala.—Chapman v. American Legion, 
14 So.2d 226, 244 Ala. 653, 147 AL. 
R 586. 

Md.—Hopkins v. State, 69 A2d 466, 
193 Md..489, appeal dismissed 70 S. 
Ct 797, 339 US. 940, 94 L.Ed. 1367. 
N.J.—Tudor V. Board of Educa.tion 
of Borough of Rutherford, 100 A.2d 
857, 14 N.J. 81, certiorari denied, 
‘Gideons Intern, v. Tudor, 75 S.Ct 

25, 348 US. 816, 99 L.Bd..- 

N.T.—People on Complaint of Shapi¬ 
ro V. Dorin, 99 N.T.S.2d . 830, 199 
Misc. 643, aJffirmed people v. Don- 
ner, 103 N.T.S.2d 757, 278.App.Dlv. 
706, affirmed 100 N.E.2d 48, 802 N. 
Y. 857, appeal dismissed Donner v. 
People of State of New York on 
Complaint of Silverman, 72 S.Ct 
178, 342 US. 884, 96 L.Bd. 663— 
Watchtower Bible & Tract Soc. v. 
Metropolitan Life Ins. Co., 69 N.Y. 
S.2d 385, 188 Misc. 978, affirmed 75 
N.Y.S.2d 81, 272 App.Div. 1039, re- 
. argument and appeal denied 75 N.Y. 
S.2d 660, 273 App.Div. 759, appeal 
denied 76 N.Y.S.2d 269, 273 App. 
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federal government,27.5 but they constitute no pro¬ 
tection against action by the states.28 While the 
states formerly were restrained only by limitations 
of their own respective constitutions,29 the due proc¬ 
ess clause of the Fourteenth Amendment to the 
federal constitution now safeguards religious lib¬ 
erty from state interference.30 


CONSTITUTIONAL LAW § 206(1) 

These provisions mean that neither a state nor 
the federal government can set up a church ;20.i 
neither can pass laws which aid one religion, aid 
all religions, or prefer one religion over anoth¬ 
er ;20.2 and neither can force or influence a person 
to go to, or to remain away from, church against his 
will,20.3 or force him to profess a belief or dis- 


Dlv. 807, appeal denied 78 N«n3.2d 
349, 297 N.T. 806, affirmed 79 N. 
B.2d 483, 297 N.Y. 839, 8 A.L.R.2d 
1423, certiorari denied 69 S.Ct. 232, 
386 U.S, 886, 93 L-Bd. 426, rehear- 
insT denied 69 S.Ct, 479, 885 TJ.S. 
912, 93 L-Bd. 445. 

Or._U. S. National Bank of Port¬ 

land V. Snodgrass, 276 P.2d 860, 202 
Or. 630. 

Pa.— Commonwealth v. Beller, 62 
Iianc.Rev. 167, 64 York Leg.Rec. 
133, affirmed 79 A.2d 134, 168 Pa- 
Super. 462. 

Wash.—^Bolling r. Superior Court for 
* Clallam County, 138 P.2d 803, 16 
Wash.2d 378. 

27.5 U.S.—Massachusetts Universal- 
ist Convention v. Hildreth & Rogers 
Co., C.A.Mass., 183 P.2d 497. 

Private radio station 
- For the purposes of such amend¬ 
ment a privately owned radio station 
cannot be considered as a governmen¬ 
tal agency, though licensed under 
communications act. 

U.S.—Mclntire v. Wm. Penn Broad¬ 
casting Co. of Philadelphia, C.C.A- 
Pa, 161 F.2d 697, certiorari denied 
66 S.Ct 530, 327 U.S. 779i 90 L..Ed. 
1007. 

28. CaL—Gkibrlelll v. Knickerbocker, 

82 P.2d 391, 12 Cal.2d 85, appeal dis¬ 
missed 69 S.Ct. 891, 306 U.S. 621, 

83 L;Bd. 1026. 

Oa—^Swaiford v* Keaton, 98 S.B. 122, 
23 GaApp. 238. 

Pa—Commonwealth v. Beiler, 62 
LianaBev. 167, >64 York Lieg.Rea 
183, affirmed 79 A.2d 134, 168 Pa. 
Super. 462. 

12 C.J. p 942 note 48. 

With the adoptioiL of the federal 
Bill Of Sights^ the whole power over 
the subject of religion, at that time, 
was left exclusively to the state gov- 
emmenta 

Mo.—^Harfst v. Hoegen, 168 S.W.2d 
609, 349 Mo. 808, 141 A.Xi.R. 1136. | 

29. Me.—State v. Mockus, 113 A. 39, j 
120 Me. 84, 14 A.U.R. 871. 

12 C.J.-P 942 note 49. 

3^ U.S.—^Zorach v. Clauson, N.Y., 
72 S.Ct 679, 848 U.S. 306, 96 L.Bd. 
964—^People of State of Illinois 
ex rel. McCollum v. Board of Bd- 
ucatlon of School District No. 71, 
Champaign County, Illinois, 68 S. 
Ct 461, 333 U.S. 203, 92 L.Bd. 648-- 
Murdock V. Commonwealth of 
Pennsylvania, Pa, 63 S.Ct. 870, 891, 
819 U.S. 106, 167, 87 L.Bd. 1292, 
1824, 146 A.L.R. 81—Jones v. City 


of Opelika, Ala, -62 S.Ct 1281, 316 

U. S. 684, 86 L.Ed. 1691, 141 A.L.R. 
614, vacated on other grounds 63 
S.Ct 890, 819 U.S. 108, 87 L.Bd. 
1290—^Bowden v. City of Port 
Smith. Ark., 62 S.Ct 1231, 316 U.S. 
684, 86 L.Bd. 1691. 141 A.L.R 514, 
vacated on other grounds 63 S.Ct 
890, 819 U.S. 103, 87 L.Bd. 1290— 
Jobin V. State of Arizona, Ariz., 62 
S.Ct 1231, 816 U.S. 684, 86 L.Bd. 
1691, 141 AL.R. 614, vacated on 
other grounds 63 S.Ct 890, 319 U. 
S. 103, 87 L.Bd. 1290—Chaplinsky 

V. State of New Hampshire, N.H., 
62 S.Ct. 7-66, 316 U.S. 668, 86 L.Ed. 
1031—^Hamilton v. Regents of Uni¬ 
versity of California, Cal., 55 S.Ct 
197, 298 U.S. 245, 79 L.Ed. 343, re¬ 
hearing denied 56 S.Ct 346, 293 
U.S. 633, 79 L.Bd. 717. 

Douglas V. City of Jeannette, C. 
C.AL.Pa, 130 F.2d 652, affirmed 63 
S.Ct 877, 319 U.S. 167, 87 L.Bd. 
1324, rehearing denied 63 S.Ct 
1170, 319 U.S. 782, 87 L.Ed. 1726. 

Gobitis V. Minersville School 
District D.C.Pa, 21 P.Supp. 681. 
Cal.—^Perez v. Lippold, 198 P.2d 17, 
82 Cal.2d 711—Gabrielll v. Knick¬ 
erbocker, 82 P.2d 391, 12 Cal.2d 85, 
appeal dismissed 59 S.Ct 786, 806 
U.S. 621. 88 L.Ed. 1026. 

Colo.—^Hamilton v. City of Montrose, 
124 P.2d 767, 109 Colo. 228. 

Ind.—Board of Zoning Appeals of 
Decatur v. Decatur, Ind. Co. of Je¬ 
hovah's Witnesses. 117 N.B.2d 116. 
Md.—Hopkins V. State, 69 A.2d 456, 
198 Md. 489, appeal dismissed 70 S. 
Ct 797, 399 U.S. 940, 94 L.Bd. 1367. 
N.J.—^Tudor V. Board of Education of 
Borough of Rutherford, 100 A.2d 
857, 14 N.J. 31, certiorari denied, 
Gideons Intern, v. Tudor, 76 S.Ct 

25, 348 U.S. 816, 99 L.Bd. - 

N.Y.—^People on Complaint of Sha¬ 
piro V. Dorln, 99 N.Y.S.2d 830, 199 
Misc. 643, affirmed People v. Don- 
ner, 103 N.Y.S.2d 757, 278 App 
Div. 705, affirmed 100 N.B.2d 48, 
302 N.Y. 867, appeal dismissed Don- 
ner v. People of State of New- York 
on Complaint of Silverman, 72 S.Ct 
178, 842 U.S. 884, 96 L.Bd. 663— 
Watchtowor Bible & Tract Soc, v. 
Metropolitan Life Ins., Co., 69 N. 
Y.S.2d 386, 188 Misc. 978, affirmed 
76 N.Y.S.2d 81, 272 App.Div. 1039, 
reargximent and appeal denied 75 
N.Y.S.2d 660, 273 App.Div. 769, ap¬ 
peal denied 76 N,Y.S.2d 269, 273 
App.Div. 807, appsal denied 78 N.B. 
2d 349, 297. N.Y. 806, affirmed 79 N. 
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B.2d 433, 297 N.Y. 889, 8 A.L.R.2d 
1423, certiorari denied 69 S.Ct 232. 
335 U.S. 886, 93 L.Ed. 425. rehear¬ 
ing denied 69 S.Ct 479, 835 U.S. 
912, 93 L.Bd. 445. 

Okl.—Ex parte Wlnnett, 121 P.2d 312, 
73 Okl.Cr. 332—^Ex pajte WaXrod, 
120 P.2d 783, 73 OkLCr. 299. 

Wash.—State ex rel. Holcomb v. 
Armstrong, 239 P.2d 546, 39 Wash. 
2d 860—Corpus Juris SeouzLdum 
cited la Bolling v. Superior Court 
for Clallam County. 188 P.2d 803, 
806, 16 WasbL2d 373. 

30.1 U.S.—People of State of Illinois 
ex reL McCollum v. Board of Ed¬ 
ucation of School District No. 71, 
Champaign County, Ill., 68 S.Ct. 
461, 333 U.S. 203, 92 L.Ed. 648— 
Everson v. Board of Education of 
Ewing Township, N.J., 67 S.Ct. 604, 
880 U.S. 1, 91 L.Bd. 711, 168 A.L.R. 
1892, rehearing denied 67 S.Ct 962, 
880 U.S. 866, 91 L.Ed. 1297. 

N.J.—Tudor V. Board of Education of 
Borough of Rutherford, 100 A.2d 
857, 14 N.J. 31, certiorari denied, 
Gideons IntematlonaL v. Tudor, 75 

S.Ct 26, 348 U.S. 816, 99 L.Bd.- 

Doremus v. Board of Education 
of Borough of Hawthorne, 71 A. 2d 
732, 7 N.J.Super. 442, affirmed 75 
A.2d 880, 6 N.J. 436, appeal dis¬ 
missed 72 S.Ct 394, 342 U.S. 429, 
96 L.Ed. 476. 

30-2 U.S.—People of State of Illinois 
ex rel. McCollum v. Board of Ed. 
of School Dlst No. 71, Champaign 
County, Ill., U.S.I11., 68 S.Ct. 461, 
333 U.S. 203, 92 L.Bd. 648—Ever¬ 
son V. Board of Ed. of Ewing Tp„ 
N.J., 67 S.Ct 604, 330 U.S. 1, 91 
L.Bd. 711, 168 A.L.B. 1892, rehear¬ 
ing denied 67 S.Ct 962, 830 U.S. 
865, 91 L.Ed. 1297. 

N.J.—^Tudor V. Board of Ed. of Bor¬ 
ough of Rutherford, 100 A.2d 867, 
14 N.J. 31, certiorari denied Gid¬ 
eons Intern, v. Tudor, 75 S.Ct. 26, 

848 U.S. 816, 99 L.Ed. - 

Doremus v. Board of Ed. of Bor¬ 
ough of Hawthorne, 71 A.2d 732, 7 
N.J.Super. 442, affirmed 75 A:2d 
880, 5 N.J. 435, appeal dismissed 72 
S.Ct 394, 342 U.S. 429, 96 L.Ed. 
476. 

30.3 U.S.—Zorach v. Clauson, N.Y., 
72 S.Ct 679, 843 U.S. 806, 96 L.Ed. 
954—^People of State of Illinois ex 
reL ^McCollum v. Board of Ed. of 
School Dist No. 71, Champaign 
County, Ill., 68 S.Ct 461, 383 U.S. 
208, 92 L.Ed. 648—^Everson v. 

Board of Ed. of Ewing Tp^ N. J-, 67 
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belief in any religion.^®-^ No person can be pun¬ 
ished for entertaining or professing religious be¬ 
liefs or disbeliefs,^®*® or for church attendance or 
nonattendance.®®*® No tax in any amount, large 
or small, can be levied to support any religious ac¬ 
tivities or institutions, whatever they may be called, 
or whatever form they may adopt to teach or prac¬ 
tice religion,®®*'^ and under various constitutional 
provisions, public money may not be appropriated 
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for religious worship or sectarian purposes.®®-® 
Neither a state nor the federal government can, 
openly or secretly, participate in the affairs of any 
religious organizations or groups and vice versa.®®-® 
The government may not undertake religious in¬ 
struction,®®*l® or blend secular and sectarian edu¬ 
cation,®®*^^ or use secular institutions to force one 
or some religion on any person,®®*^® and it may 


S.Ct. 604, 330 U.S. 1, 91 L.Bd. 711. 
168 A.L.II. 1392, rehearingr denied 
67 S.Ct. 962. 330 U.S. 856, 91 L-Bd. 
1297. 

N.J.—^Doremus v. Board of Bd. of 
Borough of Bte.wthome, 71 A.2d 
732, 7 N.J.Super. 442, affirmed 75 A. 
2d 880, 6 IT.J. 436, appeal dismissed 
72 S.Ct. 394, 342 U.S. 429, 96 L. 
Bd. 475. 

Xnlaats 

A reauirement In Judgments de¬ 
claring infants to be delinquent chil¬ 
dren, that they should “attend Sun¬ 
day School and church each Sunday** 
for a year violated infants* constitu¬ 
tional guaranty of religious freedom. 
Va.—^Jones v. Commonwealth, 88 S. 
B.2d 444, 185 Va 335. 

3014 U.S.—Zorach v. Clauson, N.Y., 
72 S.Ct. 679. 343 U.S. 306, 96 Ii.Ed. 
964—^People of State of Ill. ex reL 
McCollum V. Board of Bd. of School 
Dist. No. 71. Champaign County, 
Ill., 68 S.Ct 461, 333 U.S. 203, 92 
Xj.Bd. 648—^Everson v. Board of 
Bd. of Ewing Tp., N.J., 67 S.Ct 604, 
830 U.S, 1, 91 U.Bd, 711, 168 A.L.. 

R. 1392, rehearing denied 67 S.Ct. 
962, 830 U.S. 855, 91 L.Bd. 1297. 

Cal.—Gospel Army v. City of Los 
Angeles, 168 P.2d 704, 27 Cal.2d 832, 
appeal dismissed 67 S.Ct. 1428, 331 
U.S. 543, 91 LEd. 1662. 

Colo.—Zavilla v. Masse, 147 P.2d 823, 
112 Colo. 183. 

N.J.—^Doremus v. Board of Ed. of 
Borough of Hawthorne, 71 A-2d 
732, 7 N.J.Super. 442, affirmed 76 
A.2d 880, 5 N.J. 435, appeal dis¬ 
missed 72 S.Ct. 894, 342 U.S. 429, 
96 L..Bd. 476. 

30.5 U.S.—^People of State of Illinois 
ex rel. McCollum v. Board of Ed. 
of School Dist. No. 71, Champaign 
County, Ill., 68 aCt. 461, 333 U.S. 
203, 92 Ii.Ed. 640—Everson v. 

Board of Ed. of Ewing Tp„ N.J., 67 

S. Ct. 604, 830 U.a 1, 91 L..Bd. 711, 
168 AJaJsL 1392, rehearing denied 
67 S.Ct 962, 380 U.S. 855, 91 L..Ed. 
1297. 

N.J.—Doremus v. Board of Bd. of 
Borough of Hawthorne, 71 A.2d 
732, 7 N.J.Super. 442, affirmed 75 
A.2d 880, 6 N.J. 486, appeal dis¬ 
missed 72 S.Ct. 894, 342 U,S. 429, 
96 L.Bd. 476. 

TaSdng awagr property 

(1> The First Amendment prohib¬ 
its the government from taking away | 


a person's property because it does 
not approve of what that person 
believes in or teaches by way of a 
religion or philosophy of life* 

U.S.—Kotohlra Jlnsha v. McGrath, D. 
C-Hawaii, 90 F.Supp. 892. 

(2) An order vesting in the Alien 
Property Custodian the property of a 
Hawaiian eleemosynary corporation 
vast majority of whose members 
were alien Japanese and who en¬ 
gaged in operating a Shinto shrine 
in Honolulu violated the First 
Amendment where plaintiff's ^proper¬ 
ty was vested because what plaintiff 
believed in was disliked or suspect¬ 
ed. 

U.S.—Kotohlra Jinsha T, McGrath, 
supra. 

30.8 U.S.—People of State of Uli- 
nols ex reL McCollum v. Board of 
Ed. of School Dist. No. 71, Cham¬ 
paign County, IlL, 68 S.Ct 461, 838 
U.S. 203, 92 L.Ed. 648—Everson v. 
Board of Ed. of Ewing Tp., N.J., 67 
S.Ct. 604, 330 U.S. 1. 91 L..Bd. 711, 
168 A.L 1 .R. 1392, rehearing denied 
67 S.Ct 962, 880 U.S. 855, 91 L.Bd. 
1297. 

N.J.—^Doremus v. Board of B^ of 
Borough of Hawthorne, 71 A.2d 
732, 7 N.J.Super. 442, affirmed 76 
A.2d 880, 6 N.J. 436, appeal dis¬ 
missed 72 S.Ct. 894, 842 U.S. 429, 
96 L..Ed. 475. 

30.7 U.S.—People of State of Illinois 

ex reL McCollum v. Board of Bd. of 
School Dist. No. 71, Champaign 
County, IlL, 68 S,Ct. 461, 333 U.S. 
203, 92 Li.Bd. 648—^Everson v. 

Board of Ed. of Ewing Tp., N.J., 67 
S.Ct. 604, 380 U.S. 1, 91 Ii.Ed. 711, 
168 ALi.R. 1392, rehearing denied 
67 S.Ct 962, 330 U.S. 866, 91 L.Bd. 
1297. 

N.J.—^Doremus v. Board of Bd. of 
Borough of Hawthorne, 71 A. 2d 
782, 7 N.J.Super. 442, affirmed 75 
A.2d 880, 5 N.J. 436, appeal dis¬ 
missed 72 S.Ct 894, 342 U.S. 429, 
96 L.Bd. 476. 

OovemmeiLt may not flnaaoe reli¬ 
gious groups. 

U.S.—^Zorach v. Clauson, NT., 72 S. 
Ct 679, 343 U.S. 306, 96 L.Bd. 964. 

30.8 N.EL—In re Opinion of the 
Justices, 113 A2d 114. 

S.C.—Parker v. Bates, 63 S.E.2d 723, 
216 S.C. 52. 

Utah.—^Thomas v. Daughters of Utah 
Pioneers, 197 P.2d 477, 114 Utah j 
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108, appeal denied 69 S.Ct 739, 886 
U.S. 939, 93 L.Ed. 1090. 

Wis.—^Milwaukee County v. Carter. 

45 NW.2d 90. 268 Wis. 189. 
xntent of eoaurtitictlon 

Constitutional amendment of 1877 
prohibiting use of tax money for 
schools or institutions of any re¬ 
ligious sect or denomination was in¬ 
tended to forbid support of particular 
sect or denomination by state, at ex¬ 
pense of taxpayers of oth9r denomi¬ 
nations or no denomination, but it 
was not intended that members of 
denomination should be deprived of 
public benefits because of their be¬ 
liefs. 

N.H.—^In re Opinion of,the Justices, 
113 AL.2d 114. 

Hospitals goveoRisa by boaards of oeis 
tadn faiths 

Statutes authorizing allocation of 
state tax funds to non-profit private¬ 
ly owned hospitals, open to public 
of all creeds and faiths and not 
teaching religion nor preferring any 
one sect over another, do not violate 
constitutional prohibition of prefer¬ 
ence by law to any religious sect, so¬ 
ciety or denomination, though such 
hospitals are controlled and govern¬ 
ed by boards of certain religious 
faiths, as courts will consider use to 
which funds are put, rather than con¬ 
duits through which they run, in de¬ 
termining oonstitutionality of stat¬ 
utes. 

Ky.—^Kentucky Bldg. Commission v. 

Eflron, 220 S.W.2d 836, 310 Ky. 865. 
3a9 U.S.—^People of State of Illinois 
ex rel. McCollum v. Board of Ed. of 
School Dist. No. 71, Champaign 
County, Ill., 68 S.Ct 461, 333 U.S. 
203, 92 Li.Ed. 648—^Everson v. Board 
of Bd. of Ewing Tp., N.J., 67 S.Ct 
604, 389 U.S. 1, 91 Ii.Ed. 711, 168 
A.Ii.R. 1392, rehearing denied 67 S. 
Ct 962, 330 U.S. 865, 91 L..Ed. 1297. 
N.J.—^Doremus v. Board of Ed. of 
Borough of Hawthorne, 71 A.2d 
732, 7 N.J.Super. 442, affirmed 76 A 
2d 880, 6 N.J. 436, appeal dismissed 
72 S.Ct 394, 842 U.S. 429, 96 LBd. 
476. 

80J.O U.S.—Zorach ▼. Clauson, NT., 
72 S.Ct 679, 343 U.S. 306, 96 L.Bd. 
954. 

30.11 U.S.—^Zorach y. Clauson, su¬ 
pra. . 

30.12 U.S.—^Zorach y. Clauson, su¬ 
pra. 
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not make a religious observance compulsory,80.i8 
or coerce anyone to take religious instruction.30-i4 
On the other hand, while the government or state 
must be neutral in its relations with groups of re¬ 
ligious believers and nonbelievers, the government 
or state is not required to be their adversary.80.i6 
State power is no more to be used so as to handi¬ 
cap religions than it is to favor them.80.i6 

The various constitutional provisions safeguard 
the free exercise of an individuars chosen form of 
religion,80.i7 insure religious equality, 80.18 and 
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forestall compulsion by law of the acceptance of 
any creed or the practice of any form of wor¬ 
ship ;80.19 they embrace not only Ae right to wor¬ 
ship or not according to the dictates of one’s con- 
science,80.20 but also the right to do, or forbear 
to do, any act, for conscience sake, the doing or for¬ 
bearing of which is not prejudicial to the public 
weal.80.2i Accordingly, religious freedom embraces 
the concepts of freedom to believe or not to be¬ 
lieve and also the freedom .to act;8 0.22 freedom 
to believe or not to believe is absolute80.23 and, as 


80.13 n.S.—^Zorach v. Clauson, su¬ 
pra. . 

80J.4 U.S.—^Zorach v. Clauson, su¬ 
pra. 

80.15 U.S.—Everson v. Board of Ed. 
of Ewing Tp., N.J., 67 S.Ct. 604, 
830 U.S. 1. 91 L..Ed. 711, 168 A.L.R. 
1392, rehearing denied 67 S.Ct. 962, 
830 U.S. 856, 91 L.Ed. 1297. 

N.J.—^Tudor V. Board of Ed. of Bor¬ 
ough of Rutherford, 100 Au2d 867, 
14 N.J. 81, certiorari denied Gid¬ 
eons Intern, v. Tudor, 76 S.Ct 26, 

348 U.S. 816, 99 L.Ed. - 

K.T.—^Lewls V. Spaulding, 85 N.T.S. 
2d 682, 193 Misc. 66, appeal dis¬ 
missed 86 N.E.2d 791, 299 N.T. 664. 
HostUity not req.iiired 

There is no constitutional require¬ 
ment which makes it necessary for 
government to be hostile to religion 
and to throw its weight against ef¬ 
forts to widen the effective scope of 
religious influence. The government 
must be neutral when it comes to 
competition between sects. 

U.S.—^Zorach v. Clauson, N.T., 72 S. 

Ct. 679, 843 U.S. 806, 96 L.Ed. 964. 
aai6 U.S.—^Everson v. Board of Ed. 
of Ewing Tp., N.J., 67 S.Ct. 604, 
830 U.S. 1, 91 UEd. 711, 168 A.L..R. 
1392, rehearing denied 67 S.Ct. 962, 
830 U.S. 865, 91 Ii.Bd. 1297. 

N.Y.—^Lewls V. Spaulding, 86 N.T.S. 
2d 682, 193 Misc. 66, appeal dis¬ 
missed 85 N.B.2d 791, 299 N.T. 664. 
3ai7 U.S.—U. S. V. Ballard, Cal., 64 
S.Ct. 882, 322 U.S. 78, 88 L.Ed. 1148 
—Cantwell v. State of Connecticut, 
Conn., 60 S.Ct. 900, 310 U.S. 296, 
84 L.Bd. 1213, 128 A.L.R. 1362. 

Warren v. U. S., C.A.Ean., 177 P. 
2d 696, certiorari denied 70 S.Ct 
486, 828 U.S. 947, 94 L.Ed. 684. 
Colo.—^ECamilton v. City of. Montrose, 
124 P.2d 767, 109 Colo. 228. 

IlL—Wright V. Smith, 124 N.E.2d 863, 
4 IlLApp.2d 470. 

Md.—^Hopkins v. State, 69 A.2d 466, 
193 Md. 489, appeal dismissed 70 
S.Ct. 797. 899 U.S. 940, 94 L.Ed. 
1867. 

S.C.—^Morison v. Hawlinson, 7 S.E. 
2d 686, 193 S.C. 25. 

30.18 Va.—^Rice v. Commonwealth, 
49 S.B.2d 342. 188 Va, 224, 8 A.L.R. 
2d 1892. 


30.19 US.—U. S. V. Ballard, Cal., 64 
S.Ct. 882, 322 US. 78, 88 UBd. 
1148—^Minersville School Dist. v. 
Gobitis. 60 S.Ct 1010, 310 US. 686, 
84 L.Ed. 1375, 127 A.L.R. 1493— 
Cantwell v. State of Connecticut, 
Conn., 60 S.Ct. 900, 810 US. 296, 84 
L.Bd. 1218, 128 A.L.R. 1362. 

Otten V. Baltimore & O. R. Co., 
C.AN.Y., 206 P.2d 68. 

Ariz.—State v. Davis, 120 P.2d 808, 
68 Ariz. 444. 

Colo.—^Hamilton v. City of Montrose. 

124 P.2d 767, 109 Colo. 228. 

Md.—^Hopkins V. State, 69 A.2d 466, 
193 Md. 489, appeal dismissed 70 S. 
Ct. 797, 399 U.S. 940, 94 L.Bd. 1857. 
N.J.—^Morgan v. Civil Service Com¬ 
mission, 36 A.2d 898, 131 N.J.Law 
410. 

N.Y.—^In re Jones, 24 N.Y.S.2d 10, 
176 Misc. 461. 

People, on Inf. Hotaling, v. Dale, 
47 N.Y.S.2d 702. 

30.30 US.—Barnette v. West Vir¬ 
ginia State Board of Education, D. 
C.W.Va, 47 P.Supp. 261, afflrmed 
63 S.Ct. 1178, 319 US. 624, 87 L 
Ed. 1628, 147 A.L.R. 674. 

Cal.—^Rescue Army v. Municipal 
Court of City of Los Angeles, 171 
P.2d 8, 28 Cal.2d 460, appeal dis¬ 
missed 67 S.Ct 1409, 831 U.S. 649, 
91 L.Ed. 1666. 

Pla—^Penske v. Coddington, 67 So. 2d 
462. 

HI.—^People ex rel. McCollum v. 
Board of Ed. of School Dist. No. 71, 
71 N.E.2d 161, 896 IlL 14, reversed 
on other grounds People of State 
of Illinois ex rel. McCollum v. 
Board of Ed. of School Dist No. 71, 
68 S.Ct 461, 338 US. 208, 92 L.Ed. 
648, 2 A.L.R.2d 1838. 

N.T.—^Rosner v. Rosner, 108 N.T.S.2d 
196, 202 Misa 293. 

Pa—Commonwealth v. Beiler, 79 A. 
2d 134, 168 PaSuper. 462. 

Appeal of Stark, 72 PaDist & 
Co. 168, 98 Pittsb.Leg.J. 361. 

Commonwealth v. Petershelm, 
Quar.Sess., 14 Som.Leg.J. 329. 

30.31 U.S.—Barnette v. West Vir¬ 
ginia State Board of Education, D. 
CW.Va, 47 P.Supp. 261, afflrmed 
68 S.Ct 1178, 319 U.S. 624, 87 L. 
Ed. 1628, 147 A.L;R. 674. 

Pa—Commonwealth v. Beiler, 79 A. 
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2d 134, 168 PaSuper. 462—Com¬ 
monwealth V. Petersheim, 14 Som. 
L.R. 329. 

30.22 US.—Warren v. U. S., C.A. 
Kan., 177 P.2d 696, certiorari de¬ 
nied 70 S.Ct 486, 338 U.S. 947, 
94 L.Ed. 684—Oney v. Oklahoma 
City, C.C.A.Okl., 120 F.2d 861. 

Ky.—Mosier v. Barren County Bd. 
of Health, 215 S.W.2d 967, 808 
Ky. 829. 

Md.—^Hopkins v. State, 69 A.2d 466, 

193 Md. 489, appeal dismissed 70 

S. Ct 797, 399 U.S. 940, 94 L.Ed. 
1867. 

Miss.—Taylor v. State, 11 So. 2d 668, 

194 Miss. 1, reversed on other 
groimds 63 S.Ck. 1200, 819 U.S. 688, 
87 L.Ed. 1600. 

N.T.—^People on Complaint of Sha¬ 
piro V. Dorin, 99 N.Y.S.2d 830, 199 
Misc. 648, affirmed. People v. Don- 
ner, 103 N.T.S.2d 767, 278 App.Div. 
705, afflrmed 100 N.B.2d 48, 802 N. 

T. 867, appeal dismissed Donner v. 
People of State of N. T. on Com¬ 
plaint of Silverman, 72 S.Ct 178, 
842 U.S. 884, 96 L.Ed. 663. 

30.23 U.S.—Zorach v. Clauson, N.Y., 
72 S.Ct 679, 843 US. 306, 96 L.Bd. 
954. 

Mitchell V. Pilgrim Holiness 
Church Corp., C.A.Ind., 210 P.2d 
879, certiorari denied 74 S.Ct 867, 
847 US. 1018, 98 L.Ed. 1136— 

Warren v, U. S., C.A.Kan., 177 F. 
2d 696, certiorari denied 70 S.Ct. 
486, 838 US. 947, 94 L.Ed. 684— 
Oney v. Oklahoma City, C.C.A.akl., 
120 P.2d 861. 

Cal.—Gospel Army v. City of Los 
Angeles, 168 P.2d 704, 27 Cal.2d 
232, appeal dismissed 67 S.Ct 1428, 
831 U.S. 648, 91 L.Ed. 1662. 

Pla.—State ex rel. Singleton v. Wood¬ 
ruff, 18 So.2d 704, 158 Pla. 84. 

B:y.—^Mosier v. Barren County Bd. of 
Health, 216 S.W.2d 967, 808 Ky. 829. 
Md.—Hopkins v. State, 69 A.2d 466, 
193 Md. 489, appeal dismissed 70* 
S.Ct 797, 899 U.S. 940, 94 L.Ed. 
1367. 

N.T.—Joseph Burstyn, Inc. y. Wilson, 
101 N.B.2d 666, 803 N.T. 242, re¬ 
versed on other srrounds 72 S.Ct 
777, 343 U.S. 496, 96 L.Ed. 1098. 

People on Complaint of Shapirp 
V. Dorin, 99 N.T.S.2d 880, 199 Misa 
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long as the laws of society designed to secure its 
peace and prosperity and the morals of the people 
are observed,cannot be interfered with, re¬ 
stricted, or prohibited.3^'25 Freedom to act, how¬ 
ever, is not absolute,^®*®® but limited^®*^'^ or qual- 
ified,20.28 and as discussed infra § 206 (2), a state 
may reasonably limit the free exercise of religion 
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for the protection of society. The ^ssibility of a 
conflict between the call of conscience and the 
demands of man-made law, is for the most part, 
eliminated by the guaranties of the First and Four¬ 
teenth amendments,but not altogether.so-so 

These constitutional guaranties are mandatory and 
must be obeyed,and may not be indirectly 


643, affirmed People v. Donner, 103 
Nr.Y.S,2d 757, 278 App.Div. 705, af¬ 
firmed 100 N.E.2d 48,*302 N.T. 857, 
appeal dismissed Donner v. Peo¬ 
ple of State of N. T. on Complaint 
of Silverman, 72 S.Ct. 178, 342 U.S. 
884, 96 DEd. 663. 

Ohio.—^Elraus v, City of Cleveland, 
Com.Pl., 116 N.B.2d 779, affirmed, 
App., 121 N.E.2d 311. 

Old.—^Emch v. City of Guinnon, 127 
P.2d 855, 75 Okl.Cr. 1— Kjl parte 
■Walrod, 120 P.2d 783, 73 Okl.Cr. 
299. 

Pa.—Common'W’ealth v. Palms, 16 A. 
2d 481, 141 Pa.Super. 430. 

Borough of Lansdale v. Phillips, 
Quar.Sess., 66 Montg.Co. 329, 42 
Mun.L.R. 137—^In re Charter of 
Jehovah's Witnesses, 55 York Leg. 
Rec, 186. 

Tenn.—^Harden v. State, 216 S.W.2d 
708. 188 Tenn. 17. 

Wash.—State ex rel. Holcomb v. 
Armstrong, 239 P.2d 646, 89 Wash. 
2d 860. 

30.24 U.S.—^U. S. V. Ballard, Cal., 64 
S.Ct. 882, 323 U.S. 78, 88 LuEd. 1148. 

Fla.—State ex rel. Singleton v. Wood- 
rulE, 13 So.2d 704, 153 Fla. 84. 

30.25 U.S.—U. S. V. Ballard, Cal., 64 
S.Ct. 882, 322 U.S. 78. 88 L.Ed. 
1148—Cantwell v. State of Con¬ 
necticut, Conn., 60 S.Ct. 900, 810 
U.S. 296, 84 L.Ed. 1213, 128 A.L.R. 
1352. 

Wicks V. Southern Pac. Co., D.C. 
Cal., 121 F.Supp. 464—Leiby v. City 
of Manchester, D.C.N.H., 33 F.Supp. 
842, reversed on other grounds, C. 
C.A., City of Manchester v. Leiby, 
117 P.2d 661, certiorari denied 61 S. 
Ct. 838, 313 U.S. 562, 86 L.Ed. 1522. 
Colo.—Hamilton v. City of Montrose, 
124 P.2d 767, 109 Colo. 228. 

Ky.—Mosier v. Barren County Bd. of 
Health, 216 S.W.2d 967, 308 Ky. 829, 
K.H.—State v. Derrickson, 81 A.2d 
312. 97 N.H. 91, 

OkL—Emch v. City of Guymon, 127 
P.2d 865, 75 Okl.Cr. 1—^E3x parte 
Walrod. 120 P.2d 783, 73 OkLCr. 
299. 

Or.—U. S. National Bank of Port¬ 
land V. Snodgrass, 276 P.2d 860, 202 
Or. 630. 

30.25 U.S.—Jones v. City of Opelika, 
Ala., 62 S.Ct. 1231, 816 U.S. 684, 
86 L.Ed. 1691, 141 A.L.R. 514, va¬ 
cated ' on other grounds 63 S.Ct. 
890. 319 U.S. 103, 87 L;Bd. 1290— 
Bowden v. City of Fort Smith, 
Ark., 62 act. 1231. 816 U.a 684, 


86 L.Ed. 1691, 141 A.L.R. 614, va¬ 
cated on other grounds 63 S.Ct. 
890. 319 U.S. 103, 87 L.Bd. 1290— 
Jobin V. State of Arizona, Ariz., 
62 act 1231, 316 U.S. 684, 86 L. 
Ed. 1691, 141 A.L.R. 614, vacated 
on other grounds 63 S.(X 890, 319 

U. a 103, 87 L.Ed. 1290—Cantwell 

V. State of Connecticut Conn., 60 
S.Ct 900, 310 U.S. 296, 84 L.Ed. 
1213, 128 A.L.R. 1352. 

Warren v. U. S., C.A..Kan., 177 
P.2d 596. certiorari denied 70 S. 
Ct 486, 338 U.S. 947, 94 L.Bd. 684. 
Colo.—Hamilton v. City of Montrose, 
124 P.2d 767, 109 Colo. 228. 

Fla.—State ex rel. Bleich v. Board 
of Public Instruction for Hillsbor¬ 
ough County, 190 So. 816, 189 Fla. 
43. 

Ky.—^Mosier v. Barren County Bd. of 
Health, 215 .S.W.2d 967, 308 Ky. 829. 
Md.—Hopkins v. State, 69 A.2d 466, 
193 Md. 489^ appeal dismissed 70 
act 797, 899 U.a 940, 94 L.Bd. 
1867. 

Mass.—Commonwealth v. Renfrew, 
126 N.B.2d 109. 

N.Y.-^oseph Bursts^ Inc. v. Wil¬ 
son. 101 N.B.2d 665, 808 N.Y. 242, 
reversed on other grounds 72 S.Ct 
777, 843 U.a 496, 96 L.Bd. 1098. 
Ohio.—Kraus v. City of Cleveland, 
Com.Pl., 116 ‘N.E:2d 779, affirmed, 
App., 121 N.E.2d 811. 

Wash,—State ex rel. Holcomb v. Arm¬ 
strong, 239 P.2d 646, 89 Wash.2d 
860. 

Not ooastitatioiial right 

Freedom in mode of expressing be¬ 
lief is not a constitutional right but 
is subject to condition that such ex¬ 
pression shall not be by way of acts 
inimical to the peace, good order, and 
morals of society, as determined by 
legrislature and courts. 

Pa.—Commonwealth v. Palms, 16 A. 
2d 481, 141 Pa.Super. 430. 

In re Charter of Jehovah's Wit¬ 
nesses, Com.Pl., 66 TorkLeg.Rec. 
136. 

Resisting own. destmotloa 

The basic principle of bur.govern¬ 
ment that the individual shall be 
free to worship is not absolute. It 
would be an anomalistic use of. the 
term "government” to apply it to a 
state organization which is without 
the power to resist its own- violent 
destruction. 

U.S.-^-^larlsou v. Landoh, CA.Caa., 
187 P.2d 991, afllrmed 72 S.Ct. 526, 

» 842 U.S. 624, 96 L.Ed. 547, - 
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Use of name 

The constitutional right of men to 
worship God according to the dic¬ 
tates of conscience does not give 
them the right in doing so to make 
use of a name which will enable 
them to appropriate good will which 
has been built up by a religious so¬ 
ciety with whiph they are no longer 
connected. 

U.S.—^Purcell v. Bummers, C.C.A.S.C., 
146 F.2d 979. 

Xdbexty relative 

Constitutional liberty of religious 
freedom is not absolute, but only 
relative, and must be considered in 
the light of the general public wel¬ 
fare. 

—Sadlock y. Board of Ed. of 
Borough of Carlstadt in Bergen 
County, 68 A.2d 218, 137 N.J.Iiaw 
86 . 

30.27 U.S.—^Mitchell v. Pilgrim Holi¬ 
ness CJhturch Corp., C.A.Ind., 210 
F.2d 879, certiorari denied 74 S.Ct 
867, 347 U.S. 1018, 98 L.Bd. 1136. 

CaL—Gospel Army v. City of Los An¬ 
geles, 163 P.2d 704, 27 Cal.2d 232, 
appe^ dismissed 67 S.Ct 1428, 331 
U.S. 543, 91 L.Ed. 1662. 

30.28 U.S.—Warren v, U. S., C.A. 
Kan., 177 F.2d 596, certiorari de¬ 
nied 70 S.Ct 485, 83S U.S. 947, 94 
L.Ed. 584. 

National saonzity 

Freedom of religion, with respect 
to acts and utterances calculated to 
interfere with the power of congress 
to provide for the common defense 
and to Insure the survival of the 
nation, is a qualified freedom, and 
may not be construed so as to pre¬ 
vent legislation necessary for the 
national security. 

Warren v. U. S., C.A.Kan., 177 P.2d 
696, certiorari denied 70 S.Ct 486, 
338 U.S. 947, 94 L.Ed. 584. 

30.29 U.S.—City of Manchester v. 
Leiby, C.C.A.N.H., 117 P.2d 661, 
certiorari denied 61 S.CJt. 888, 313 
U.S. 662, 86 L.E<1 1622. 

30.30 U.S.—City of Manchester v. 
Leiby, supra. 

80.31 Mo.—^Btofst V. Hoegen, 168 S. 
W.2d 609, 849 Mo. 808, 141 A.L.R. 

,1136. 

Chutraaties are foundation of ftea 
I government by free men 
U.S.—^Marsh v. State of Alabama,' 
Ala., 66 S.Ct. 276, 326 U.B. 601, 90 
Xi.Ed. 265. 
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qualified by political mcapacitations.30-S2 Under 
the constitutions, freedom of religion is in a pre¬ 
ferred position,80-33 and in balancing the consti¬ 
tutional rights of property owners against those 
of the people to enjoy freedom of religion, the lat¬ 
ter occupy a preferred position.80.34 xhe freedom 
of worship is a right which may not be submitted 
to a vote80.36 and does not depend on the out¬ 
come of any election.80.36 These guaranties are 
limitations on the powers of the government,80.37 
and not on the rights of the governed ;80.38 they 
proscribe governmental action,80.39 and do not bind 
the actions of private corporations80.40 or organiza- 
tions,80-4i and have no bearing on individual ac¬ 
tions or transactions.80.42 The freedom to wor- 
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ship according to the dictates of one's conscienc« 
is a right that pertains to the individual rather 
than gainful activities in which the individual 
may engage,80.43 and any unreasonable extension 
of such rights into fields which include more than 
personal freedom of the individual may conflict 
with the property rights of others and with the 
safety of the public.80.44 These guaranties do not 
add anything to the rights of one citizen as against 
another,80.45 nor do they inhibit action by individ¬ 
uals in respect of their property.80.46 

The First Amendment, and similar constitutional 
provisions, reflect the philosophy that church and 
state should be separated,80.47 and as far as inter- 


30.32 N'.J.—^Morgan v. Civil Service 
Commission, 36 A.2d 898, 131 N.J. 
Law 410. 

80.33 TT.S.—^Pollett V. Town of Mc¬ 
Cormick, S.C., 64 S.Ct 717, J21 
XJ.S. 678, 88 L.Bd. 938, 162 A.KR. 
817—^Murdock v. Commonwealth 
of Pennsylvania, Pa., 63 S.Ct 870, 
882, 891, 819 U.S. 105, 167, 87 L, 
Bd. 1292, 1824, 146 A.L.R. 81. 

Va.—^Robert v. City of Norfolk, 49 S. 
B.2d 697, 188 Va. 413. 

80.34 U.S.—^Marsh v. State of Ala¬ 
bama, Ala., 66 S.Ct 276, 826 U.S. 
601, 90 L,Ed. 266. 

N.T,—People V. Barisi, 86 N.Y,S.2d 
277, 193 Mlsc. 934. 

30.35 U.S.—West Virgrinla . State 
Board of Education v. Barnette, 
W.Va., 63 S.Ct 1178, 319 U.S. 624, 
87 L.Bd. 1628, 147 A.L.R. 674. 

Neb.—^Hanson v. Union Pac. R. Co., 
71 N.W.2d 626, 160 Neb. 669. 

30.36 U.S.—West Virginia State 
Board of Education v. Barnette, 
W.Va., 63 S.Ct 1178, 819 U.S. 624, 
87 L.Bd. 1628, 147 A.L.R. 674. 

Neb.—^Hanson v. Union Pac. R. Co„ 
71 N.W.2d 626, 160 Neb. 669. 

30.87 Del.—^Delaware Trust Co. v. 
Fitzmaurice, 81 A.2d 383, 27 Del. 
Ch. 80, modified on other grounds 
Crumlish v. Delaware Trust Co., 
38 A.2d 463, 27 DeLCh. 874. 

80.88 Del.—Delaware Trust Co. v. 
Fitzmaurice, 31 A.2d 888, 27 Del. 
Ch. 80, modified on other grounds 
Crumlish v. Delaware Trust Co., 38 
A.2d 468, 27 Del.Ch. 874. 

80.39 N.T.—^Zlotowitz v. Jewish 
Hospital^ 84 N.T.S.2d 61, 193 Misc. 
124, affirmed. 100 N.T.S.2d 226, 277 
App.Div. 974. 

30.40 U.S.—^Massachusetts UniveiN 

sallst Convention v. Hildreth & 
Rogers Co., CA.Mass., 183 F.2d 497. 

XnooTporate'd. hospital 
N.T.—^Zlotowitz V. Jewish Hospital, 
84 N.T.S.2d 61, 198 Mlsc. 124, af¬ 
firmed 100 N.T.S.2d 226, 277 App. 
Div. 974. 


8a4l Ala.—Cffiapman v. American 
Legion, 14 So.2d 225, 244 Ala. 558, 
147 A.L.R. 686. 

AmezleaiL J»egUm 

The First Amendment to federal 
constitution was not violated by 
American Legion’s refusal to Issue 
a charter for establishment of a 
local post 

AJa—Chapman v, American Legion, 
14 So.2d 226, 244 Ala 568, 147 A. 
L.R. 685. 

30.42 Or.—U. S. National Bank of 
Portland v. Snodgrass, 275 P.2d 
860, 202 Or. 530. 

30.43 N.T.—^People v. Passafume, 22 
N.T.S.2d 785. 

Pablio ezhibltioca for gain 

The making of a Public exhibition 
of religious worship in the form of a 
seance, for gain, on the stage or at 
a carmvaJ, fair, cir.cus, or show is 
not a relii^ous liberty guaranteed by 
the constitution. 

Neb.—Dill v. HamUton, 291 N.W. 62, 
137 Neb. 728, 129 A.L.R. 743. 

Sale , of literature 

(1) The mere fact that religious 
literature is sold by itinerant preach¬ 
ers rather than donated does not 
transform evangelism into a com¬ 
mercial enterprise, and the constitu¬ 
tional rights of those spreading their 
religious beliefs through the printed 
and spoken word are not to be gaug¬ 
ed by standards governing retailers 
or wholesalers of books. 

U.S.—^Murdock y. Commonwealth of 
. Pennsylvania, 68 S.Ct 870, 819 
U.S. 106, 87 L:Bd. 1292,. 146 A.L.R. 
81. 

(2) However, it has been held 
that engaging in the selling of re¬ 
ligious literature for a profit does 
not constitute an exercise of reli^ 
gious belief within the meaning of 
constitutional guarantee of right of 
religious liberty. 

U.S.—Whisler v. City of West Plains, 
D.C.MO., 48 F.Supp. 664, affirmed, 
aOA., 137 F.2d 938. 
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30.44 N.T.—^People v. Passafume, 22 
N.T.S.2d 785. 

30.45 N.T.—Watchtower Bible & 
Tract Soc. r. Metropolitan Life 
Ins. Co., 69 N.T.S.2d 386, 188 Misc. 
978, affirmed 76 N.T.S.2d 81, 272 
App.Div. 1039, reargument and ap¬ 
peal denied 76 N.T.S.2d 660, 278 
App.Div. 769, appeal denied 76 N. 
T.S.2d 269, 273 App.Div. 807, ap¬ 
peal denied 78 N.B.2d 349, 297 N.T. 
805, affirmed 79 N.B.2d 438, 297 N.T. 
339, 3 A.L.R.2d 1423, certiorari de¬ 
nied 69 S.Ct 479, 336 U.S. 912, 93 
L.Bd. 445. 

30.46 N.T.—Watchtower Bible & 
Tract Soc. v. Metropolitan Life 
Ins. Co., supra. 

30.47 U.S.—^Zorach v. Clauson, N.T., 
72 S.Ct 679, 848 U.S. 306, 96 L. 
Ed. 964. 

N.T.—^People on- Complaint of Sha¬ 
piro V. Dorin, 99 N.T.S.2d 830, af¬ 
firmed People V. Donner, 103 N.T. 
S.2d 757, 278 App.Div. 705. 

Control of one over the other for¬ 
bidden 

The constitutional requirement of 
separation of church and state does 
not require that the church should be 
a liability to those of its citizens 
who are at same time citizens of the 
state and: entitled to the privileges 
and benefits as such. Nor is there 
any requirement that the state 
should be godless or should ignore 
the privileges and benefits of the 
church. It is the control of one over 
the other that the constitution for¬ 
bids. The political separation of 
church and state does not indicate 
an incompatibility between their re¬ 
spective manifestations, religion, and 
politics. The state has the duty to 
respect the Independent sovereignty 
of the church, as such, and to exer¬ 
cise vigilance to discharge its ob¬ 
ligation to-those who, although sub¬ 
ject to its control, are also objects 
of its bounty and care, and who, re¬ 
gardless of any other affiliation, are 
primarily wards of the state. The 
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ference with the free exercise of religion and an 
establishment of religion are concerned, the separa¬ 
tion must be complete and unequivocal.^®*^^ The 
clause against the establishment of religion by law 
was intended to erect a wall of separation between 
church and state.30.49 First Amendment does 

not say, however, that in every and all respects 
there shall be a separation of church and state.30.50 
The separation of church and state has never meant 
freedom from religion, but rather freedom of re- 
!igion.30.5l The action of a court in taking over 
the affairs of a church when the rights of creditors 
become involved does not constitute an amalga- 
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mation of church and state forbidden by the con- 

stitution.30.62 

State constitutions contain varying proviaons 
with respect to religious liberty and freedom of con¬ 
science,3*^ and statutes, ordinances, and regulations 
which transcend these guaranties and those con¬ 
tained in the federal constitution are null and void.32 
However, public recognition of belief in God is 
not repugnant to the constitutional guaranties.33 
Furthermore, as explained infra § 206 (2), the 
constitutional guaranties do not forbid the passage 
of laws in the interest of the public health, safety 
and morals. Under some constitutions the prohi- 


constitutional barrier which protects 
each against invasion by the other 
must not be so high that the state, 
in discharging its obligation as par¬ 
ens patriae cannot surmount distinc¬ 
tions which, viewing the citizen as 
a component unit of the state, be¬ 
come irrelevant. 

Miss.—Chance v. Mississippi State 
Textbook Rating and Purchasing 
Board. 200 So. 706, 190 Miss. 458. 

30.48 U.S.—^Zorach v. Clauson, N'.Y., 
72 S.Ct 679, 843 V.3. 806, 96 LJEd. 
954. 

30.49 U.S.—People of State of Illi¬ 
nois ex reL McCollum v. Board of 
Ed. of School Dist. No. 71, Cham¬ 
paign County, Ill., 68 S.Ct 461, 
883 U.S. 203, 92 L..Ed. 648—Ever¬ 
son V. Board of Ed. of Ewing Tp., 
N.J., 67 S.Ct 604, 330 U.S. 1. 91 
L,.Ed. 711, 168 A.L..R. 1392, rehear¬ 
ing denied 67 S.Ct 962, 830 U.S. 
865, 91 Li.Ed. 1297. 

N.J.—Boremus v. Board of Ed.- of 
Borough of Hawthorne, 71 A.2d 
782, 7 N.J.Super. 442, affirmed 75 
A.2d 880, 5 N.J. 435, appeal dis¬ 
missed 72 S.Ct 394, 842 U.S. 429, 
96 Ii.Ed. 476. 

30.50 U.S.—Zorach v. Clauson, N.T., 
72 S.Ct 679, 348 U.S. 306, 96 IiJ33d- 
954. 

30.5X N.T.—Zorach v. Clauson, 99 
N.T.S.2d 839, 198 Mlsc. 681, affirm¬ 
ed 102 N.T.S.2d 27, 278 App.Div. 
573, affirmed 100 N.K2d 463, 308 
N.T. 161, affirmed 72 S.Ct 679, 343 
U.S. 306, 96 Ii.Ed. 954. 

30.52 Ohio.—Storey v. Knapp, Com. 
PL, 93 N.E.2d 63. 

31. Constmotioa. of separate dauses 
Constitutional provisions guaran¬ 
teeing religious freedom, denying 
aid to sectarian education, and re¬ 
lating to religious tests and race 
discrimination, are to he construed 
separately. 

Colo.—People v. Stanley, 255 P. 610, 
81 Colo. 276. 

Xdenttoaa meaning 
The guaranty of religious freedom 
by federal constitution la identical 


in meaning with constitutional pro¬ 
vision of Oregon relative to same 
right, although expressed in differ¬ 
ent language. 

Or.—City of Portland v. Thornton, 
149 P.2a 972. 174 Or. 608, certio¬ 
rari denied 65 S.Ct. 123, 828 U.S. 
770, 89 L.Bd. 616. 

OonlUot with federal oonstlttition 
Const art 3 § 4, guaranteeing re¬ 
ligious freedom, is not In conflict 
with any provision of the federal 
constitution. 

Mont.—State v. Big Sheep, 243 P. 
1067, 76 Mont 219. 

32. U.S.—Jones v. City of Opelika, 
Ala., 63 S.Ct 890, 819 U.S. 108, 87 
li.Ed. 1290—^Bowden v. City of 
Fort Smith, Ark., 63 S.Ct 890, 319 i 

U. S. 103, 87 Lr.Bd. 1290—Jobin v. 
State of Arizona, Ariz., 63 S.Ct 
890, 819 U.S. 103, 87 Ii.Bd. 1290. 

Watchtower Bible & Tract Soc. 

V. Lros Angeles County, C.A.Cal., 
181 P.2d 739, certiorari denied 71 
S.Ct 61, 840 U.S. 820, 95 L.Bd. 602. 

Idaho.—State v. Morris. 165 P. 296, 
28 Idaho 699, L..R.A.1916D 678. 
S.D.—State v. Van Baalan, 11 N.W.2d 
523, 69 S.I). 466. 

CSreatloiL of crime oommlssloii 
An act creating a crime commis¬ 
sion is not imconstitutional as ap¬ 
plying religious and political tests 
I as Qualification for the office of com¬ 
missioner or as violating the con¬ 
stitutional provisions which com¬ 
mand observance of the bill of rights. 
Tenn.—.Joyner v. Priest 117 S.W.2d 
9, 173 Tenn. 320. 

Poll tax does not infringe guaranty 
of freedom of conscience. 

Ga.—Breedlove v. Suttles, 188 S.B. 
140, 183 Ga. 189, affirmed 58 S.Ct 
206, 802 U.S. 277, 82 LiJEJd. 262. 

Veterans’ Xioaa Act 
An act providing for a bond issue 
to raise money for loans to war vet¬ 
erans, excepting those dishonorably 
discharged, or conscientious and po¬ 
litical objectors, is not void as im¬ 
posing religious discrimination. 

N.C.—Hinton v. I^acy, 137 S.B. 669, 
198 N.C. 496. 
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Oleomargrarlne tax 
The statute defining oleomargarine 
so as to include soya butter and im¬ 
posing a tax thereon is not unconsti¬ 
tutional as an interference with re¬ 
ligion as applied to members of the 
sect known as Seventh Day Adven¬ 
tists on ground that to comply with 
federal standards, a manufacturer 
would be required to add milk to 
his product which would be animal 
matter which the members would be 
prevented by their religioxm beliefs 
from using. 

U.S.—^Butler v. Havanasdi, D.C.Mlch., 
64 P.Supp. 741. 

Vnemployment compensatiLon 

(1) The Unemployment Compen¬ 
sation Act, when construed as not 
entitling one who refuses employ¬ 
ment because of religious belief pre¬ 
cluding Saturday work to benefits 
under the Act, is not unconstitution¬ 
al as violative of constitutional 

I right to religious freedom. 

Ohio.—^Kut V. Albers Super Markets, 
66 N.E.2d 643, 146 Ohio St 522, 
appeal dismissed Eut v. Bureau 
of Unemployment Compensation 
of State of Ohio, 67 S.C3t 86. 329 
U.S. 669, 91 Li.Ed. 690, rehearing 
denied 67 S.Ct 186, 829 U.S. 827, 
91 L..Bd. 702. 

(2) Allowance of unemployment 
compensation to one who refused 
employment because of religious be¬ 
liefs precluding Saturday work 
would be unconstitutional as dis¬ 
criminating in favor of such persons. 
Ohio.—^Kut V. Albers Super Mar¬ 
kets, 63 N.B.2d 218, 76 OhloApp. 
51, affirmed 66 N.E.2d 643, 146 
Ohio St 522, appeal dismissed 67 

S. Ct 86, 829 U.S. 669, 91 ti.Bd. 690, 
rehearing denied 67 S.Ct 186, 329 
U.S. 827. 91 luBd. 702. 

33. N.T.—Xiewls v. Board of Educa¬ 
tion of City of New York, 285 N. 

T. S. 164, 167 Misc. 620, modified on 
other grounds. 286 N.T.S. 174, 247 
App.Div. 106, reargument denied 
288 N.T.S. 761, 247 App.Div. 878, 
appeal dismissed 12 NJ52.2d 172, 
276 N.T. 490. 
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bition is directed to legislative action or its results 
and does not apply to compulsion exercised by one 
person over another except so far as the compul¬ 
sion may be authorized by law,8< but other consti¬ 
tutions prohibit individiml restraint as well as leg¬ 
islative deprivation of religious liberty.86 

The purpose of such guaranties is to insure the 
religious liberty and freedom of conscience denied 
to our ancestors,and to prevent the establishment 
of a particular religion.37 The provisions should 
be construed in the light of the history of religious 
intolerance,^* are to be liberally interpreted,**•* and 
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with reference to the state of the law and custom 
existing: at the time of their adoption.^® Such guar¬ 
anties extend to persons of. all creeds and religious 
beliefs or disbeliefs;^® religion is not defined un¬ 
der the guaranties,and the constitutional pro¬ 
tection is not restricted to orthodox religious prac¬ 
tices,and freedom of religious belief belongs 
to those whose beliefs are disapproved as well as 
to those whose tenets arc approved.These 
guaranties assure generous immimity to the individ¬ 
ual from the imposition of penalties for offending, 
in the course of his own religious activities, the 
religious views of others,^®*^® be they a minority 


34i Pa.—^Merrick v. Lewis, 4S Pa. 
Co. 290. 

35. N.T.—^Mlami Military Institute 
V. Lett, 220 N.T.S. 799, 129 Misc. 
481. 

36. U.S.—Gtobitis v. Minersville 
School Dist., D.C.Pa., 21 F.Supp. 
581. 

Belief from orimiiial deviatftosi 
The purpose of the framers of 
federal and state constitutional pro¬ 
visions separatlniT church and state 
and guaranteeing religious liberty 
was to obtain relief from laws mak¬ 
ing almost every deviation from es- 
tabUshed practice or faith a crime, 
and not to secure the right, under 
the guise of religious freedom, to 
Jeopardize the safety, health or wel¬ 
fare of their fellowman. 

Ky.—^Lawson v. Commonwealth. 184 
S.W.2d 972, 291 Ky. 487. 

87. Colo.—^People v. Stanley, 265 P. 
610, 81 Colo. 276. 

Mass.—In re Opinion of the Justices, 
102 K.R 464, 214 Mass. 599. 

Tex.—Church v. Bullock, 109 S.W. 

115, 104 Tex. 1, 16 L.R.A.,N.S., 860. 
Toniig ittexi.’8 ohristiaiL assooiatioii 
Students of a tax-supported insti¬ 
tution of higher education may not 
be compelled to contribute to the 
maintenance of young men's or 
young women's Christian associa¬ 
tions. 

Okl.—Connell v. Gray, 127 P. 417, 
88 Okl. 691, 42 L.R.A..N.S., 386, 
Ann.Cas.l914B 899. 

88. U.S.—Gobitis v. Minersville 
School Blst. D.aPa., 21 F.Supp/ 
681. 

Construction of constitutional guar¬ 
anties see supra $ 200. 

88.5 U.S.—Baxley v. U. S.. CC.A. 
S.a. 184 F.2d 987. 

89. Colo.—People v. Stanley, 266 P. 
610, 81 Colo. 276. 

Ga.—Wilkerson v. City of Borne, 110 
S.E. 896, 152 Ga. 762, 20 A.L.R. 
1884. 

Mich.—Pfeiffer v. Detroit Bd. of 
Education, 77 N.W. 266, 118 Mich. 
560, 42 LB.A. 586. 

60. Mass.—Glaser v. Congregation 
16 C.J.S.-' ■ 65 


Kehlllath Israel, 161 N.E, 619, 268 
Mass. 435. 

N.J.—State V. Levine, 162 A. 909, 109 
N.J.Law 603. 

KT.—In re Scheck’s Estate, 14 N.T 
S.2d 946, 172 Misc. 236—^Lewis v. 
Board of Education of City of 
New York, 285 N.T.S. 164, 167 
Misc. 620, affirmed 286 N.T.S. 176, 
247 App.Div. 106. 

Pa.—Commonwealth v. Arndt, 2 
Wheel.Cr. 236. 

PropagatioA of belief, or even of 
disbelief, in the supernatural is pro¬ 
tected, whether in church or chapel, 
mosdue or synagogue, tabernacle, or 
meeting-house. 

U.S.—^Minersville School Dist v. Go¬ 
bitis, Pa., 60 S.Ct. 1010, 310 U.S. 
686, 84 LEd. 1876, 127 A.L.K. 1493. 

40.5 U.S.—Reynolds v. U. S., Utah, 
98 U.S, 145, 25 L.Ed. 244. 

Miss.—Taylor v. State, 11 So.2d 663, 
194 Miss. 1, reversed on other 
grounds 68 S.Ct. 1200, 819 U.S. 683, 
87 L.Bd. 1600. 

Chrl8tiai& denomiiMitionji or xeUgion 

(1) All Christian denominations 
stand on same footing in eye of the 
law. 

N.J.—^Boerger v. Boerger, 97 A.2d 
419, 26 N.J.Super. 90. 

(2) The Christian religion, in its 
most important ultimate aspect, rec¬ 
ognizes, has faith in, and worships 
a Divine Being or Spirit—one Father 
of all mankind —who has the power 
to and will forgive transgressions of 
repentants and care for the immortal 
souls of the believers, and which 
belief brings earthly solace and 
comfort to and tends to induce right 
living in such believers. 

Miss.—^Taylor v. State, 11 So. 2d 
668, 194 Miss. 1, reversed on other, 
grounds 68 S.Ct. 1200, 819 U.S. 
583, 87 LJBd. 1600. 

40.10 U.S.--U. S. V. Ballard, CaL, 
64 S.Ct 882, 822 U.S. 78, 88 L.Ed. 
1148—^Follett V. Town of McCor¬ 
mick, S.C., 64 S.Ct. 717, 821 U.S. 
573, 88 L.Ed. 938, 152 A.L<;b. 817. 
Beasouableiiess of religions beliefs 
of an Individual has no bearing on 
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his right to religrious liberty guar- 
teed by state and federal constitu¬ 
tions, as long as individual's acts or 
refusal to act are not directly harm¬ 
ful to the public. 

Wash.—^Bolling v. Superior Court for 
Clallam County, 133 P.2d 808, 16 
Wash.2d 373. 

Jehovah’s Witnesses are entitled 
to constitutional right of freedom 
of religion. 

U.S.—Sellers v. Johnson, C.C.A. 
Iowa, 163 P.2d 877, certiorari de¬ 
nied 68 act. 356, 832 U.S. 851, 92 
L.Ed. 421. 

Borchert v. City of Ranger, D.C. 
Tex., 42 F.Supp. 677. 

N.T.—Watchtower Bible ft Tract 
Soc, V. Metropolitan Life Ins. Co., 
69 N.T.S.2d 385, 188 Misc. 978, af¬ 
firmed 76 N.T.S.2d 81, 272 AppJ>iv. 
1039, reargument and appeal de¬ 
nied 76 N.T.S.2d 660, 273 App.Div. 
759, appeal denied 76 N.T.S.2d 269, 
273 App.Div. 807, appeal denied 78 
N.E.2d 849, 297 N.T. 805, affirmed 
79 N.B.2d 438, 297 N.T. 339, 3 A, 
L.R.2d 1423, certiorari denied 69 S. 
Ct 232, 385 U.S. 886, 93 L.Ed. 
426, rehearing denied 69 S.Ct. 479, 
835 U.S. 912, 93 L.Ed. 445. 

People, on Inf. Hotaling, v. Dale, 
47 N.T.S.2d 702. 

Pa—^Borough of Lansdale v. Stoudt, 
Quar.Sesa, 68 Montg.Co. 834, 44 
Mun.L.R. 92. 

40.15 N.T.—People, on Inf. Hotaling, 
V. Dale, 47 N.T.S.2d 702. 

40.20 U.S.—^Minersville School Dist 
V. Gobitis, Pa, 60 S.Ct 1010, 310 
U.S. 686, 84 L.Bd. 1375, 127 A.L.R. 
1498. 

Pa—^In re Charter of Jehovah's Wit¬ 
nesses, Com.Pl., 55 TorkLeg.Rec. 
186. 

BeUgions bigotry or intolenuLoe 
is not mala in se, and it is not until 
actions motivated by Intolerant ex¬ 
tremes of bigotry contravene the 
positive law or invade the boundaries 
of established public policy that the 
law will repress such illegal excess¬ 
es and in proper cases levy toll on 
offenders as reparation to those who 
have been damaged. 
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of those who are dominant in government.'* 

It is no deprivation of religious freedom to inquire 
concerning one’s identity with' a particular belief 
Of tenet,^0-30 and the mere inducement to adopt 
or to adhere to a particular religious belief is not 
a denial of religious freedom.^®*^^ Religious or¬ 
ganizations 'are protected by these constitutional 
guaranties,and an unorganized religious body 
or sect has the s^e degree of freedom in religious 
worship, as is assured the larger denominations.^^-^5 

The various constitutional guaranties as to re¬ 
ligious liberty include the right peacefully to teach 
or disseminate such belief to others,^®-®® such as 
by the distribution of religious literature or personal 
visitations,^®-*^® \)y a parade,^®-®® or by the pub¬ 
lication and circulation of a book,^®-®® and permit 
persons to entertain such opinions as they dioose, 
to make a religion of such • opinions, and to teach 
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them to others so long as the public peace and or- 
; der are not disturbed.^^ Incident to religious free- 
^ dom is the right of assembly for religious wor- 
ship,^^*® and the right to form religious societies 
with discipline and doctrines expressive of their 
. religious convictions,^^•^® the right to conduct re¬ 
ligious services,^^-^® and generally the right to pro¬ 
mote religious influences and exercises among 
men.^i-20 Xhe right to the uninterrupted and con¬ 
tinuous use of land and buildings as a place of wor¬ 
ship for preaching, teaching, and other religious ac¬ 
tivities is an element of religious freedom,^^-26 
freedom to select the clergy, where there are no 
improper methods of choice, is a part of the free 
' exercise of religion.^l*®® 

Each case involving an alleged invasion of the 
constitutional right of freedom of religion must be 
determined on individual facts.^^*®® The guaranty 


Or.—U. S. National Bank of Port¬ 
land V. Snod^rrasa 276 F.2d 860, 
202 Or. 630. 

40.25 U.S.—Minersville School Diet. 
V. Gobitis, Pa., 60 S,Ct. 1010, 310 TJ. 
S. 686, 84 L-Ed. 1376, 127 A.I-.II. 
1493. 

Pa—^In re Charter of Jehovah’s Wit¬ 
nesses, Cexn.PL, 66 York Leg.Bec. 
186. 

40.30 U.S.—^Lujan v. !U. S., C.A.N.M., 
209 P.2d 190. 

40.35 DeL—Delaware Trust Co. v. 
PLtzinaurlce, 31 A.2d 383, 27 Del. 
Ch. 101, modified on other grrounds 
Cnimlish V. Delaware Trust Co., 
38 A.2d 463, 27 DeLCh. 374. 

40;40 IlL—Glnossl • V. Samatos, 123 
N.E.2d 104, 3 Ill.App.2d' 614. 
40.45 N.Y.—O’Neill v. Hubbard, 40 
N.Y.S.2d 202, 180 Misc. 214. 

40.50 U.S.—Bor chert v. City of Ran¬ 
ger, .D.C.Tex., 42 P.Supp, 677. 
Ariz.—State v. Davis, 120 P.2d 808, 
68 Aria 444. 

Cal.—Gospel Ajnuy v. City of L*os 
Angeles, 168 P.2d 704, 27 Cal.2d 
232, appeal dismissed 67 S.Ct. 1428, 
331 tJ.S. 648, 91 UEd. 1662. 

Ex parte Mares, 171 P.2d 762, 76 
Cal.App.2d 798. 

Miss.—Chance v. Mississippi State 
Textbook ■ iUiting and Purchastog 
Board,' 200 So. 706, 190 Miss. 468. 
N.Y^—Wat^htower . Bible & Tract Soc. 
V. Metropolitan Iiife Ins'. Co., 69 
N.Y.S.2d 386, 188 Misc. 978, af¬ 
firmed 76 N.Y.S.2.d Jl, 272 App.Div. 
1039, reargument and appeal de¬ 
nied 75 N;T.S.2d 660, 273 App.Div. 

. 759, appeal denied 76 N.Y.S.2d 209, 
273 App.Divi 807, appeal dexiied 78 
N.B.2d 849, 297 N.Y. 806; affirmed. 
79 , N.H2d 433, 297 NY. 339. 3; 
AJL.R.2d .1423, certiorari deniied 69 
S.Ct 282,. 336 U.S. 88^ 93 UEd. 
426, reheiarfhg denied 69 S.Ct. 479, 
386 U.S. 912, 93 L.Ed.-445, 


S.C.—^Morison v. Rawlinson, 7 S.B.2d 
635, 193 S.a 26. 

40.56 U.S.—^Murdock y.. Common¬ 
wealth of Pennsylvania, 63 S.Ct. 
870, 819 U.S. 106, 87 Ii.Ed. 1292, 
146 A.L.R. 81. 

Borchert v. City of .Ranger, D.C. 
Tex., 42 P.Supp. 677. 

Cal.—Gospel Army* v. City of Los 
Angeles, 163 P.2d .704, 27 Cal.2d 
232, appeal dismissed 67 S.Ct. 1428, 
331 U.S. 643, 91 L.Bd. 1662. 

Pla.—State ex rel. Singleton v. Wood¬ 
ruff. 13 So.2d 704, 163 Pla. 84. 
Mass.—Commonwealth v. Richardson, 
.48 N.E.2d 678, 313 Mass. 632, 146 
A.L.R. 648. 

OkL—Ex parte Walrod, 149 P.2d 518, 
78 01d.Cr. 406—Brown v. City of 
Stillwater, 149 P.2d 609, 78 Okl. 
Ci*. 399—Bmch v. City of Guymon, 
127 P,2d 855, 76 Okl.Cr. 1—Ex parte 
Walrod; 120 P.2d 783, 7Z Okl.Cr. 
299. 

Akonymous donations of printed 
material to con£n:asszhen constitute 
danger too insignificant to support 
abridgement of freedom of religion, 
by ixihibition of such publications. 
D.C.—^Rumely v. U.' S., 197 P.2d 166, 
90 U.S.App.D.C. 8*82, affirmed 73 
S.Ct 643, 346 U:S. 41, 37 L.Ed. 770. 
4aeo N.T.—People, on Inf. Hotat 
InK, V. Dale, 47 N.X.S.2fl 702. 

40.85 S.C.—Town of McCormick v. 
PoUett 29 .S.B.2d 689, .204 S.C. 
337, reversed .on. other grounds 64 < 
. S.Ct 717i 821 U.S. 578, 88 Ji.Ba. 

938, 162.A.UR.'31’7. ^ 

4L N.H.—Glover v. • Baker, 88 A. 
916,.76 N.]^ 893. 

4L5 Ala.—Ashworth v. Brown, 198 
So. , 186,, 240 Ala: 164.. 

4L10 -Ala.—^Ajs^worth v." Brown, 
supra. 

4L1A U.S.—Sellers v. Johnson, C.C. 
Adibwa, 168 P.2d 877, certiorari 

i€26 


denied 68 S.Ct 356, 332 U.S. 851, 
92 L.Ed. 421. 

Ala.—Ashworth v. Brown, 198 So. 

136, 240 Ala. 16A 
Temporaaey use of publio building 

(1) Permitting two religious 
groups to use auditorium of fire 
house for religious services at stat¬ 
ed time, while their respective places 
of worship are being erected or re¬ 
paired, does not violate constitution¬ 
al provision tor separation of church 
and state or constitute a loan of 
pubUc property for private use in 
violation of any -constitutional man¬ 
date or statutory provision. 

N.Y.—^Lewis V. Mandeville, 107 N.Y.S. 
2d 865, 201 Misc. 120. 

(2) The proper separation of 
church and state required under con¬ 
stitution is maintained so far as 
fire house and its use are concerned 
so long as auditorium in fire house, 
which under the law may be used 
for social or recreational purposes, 
is open to all groups, regardless of 
religious backgrounds. 

N.Y.—^Lewis v. Mandeville, supra 
41.20 Ala—Ashworth v. Brown, 138 
So. 136, 240 Ala 164. 

41.25 Ala—Ashworth V. Brown, su- 
. pra . 

•41.30 U.S.—Kedroff v, St. Nicholas 
Cathedral of Russian Orthodox 
Church in North America N.Y., 
78 S.Ct 148, 344 U.S. 94, 97 L.Ed. 
120 . 

Aet transfezriiig oosLtrol of ohuxbhes 
held invalid- 

U.S.—Kedroff v. St. Nicholas Cathe¬ 
dral of Russian Orthodox Church 
in North America supra 

-4L35. Colo,—Hamilton v. City of 
Montrose, 124. P.2d 757, 109 Colo. 
228.* 

Fi^operfcy of local ohttroih 
1 A determination that property orig- 
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of free exercise of reKgion is only a guaranty that 
the law will protect a citizen’s free exercise of re¬ 
ligion through adequate, orderly, and reasonable 
machinery and processes,4i*40 and no citizen, who 
refuses to recognize and resort to such machinery 
and processes as the law has appropriately pre¬ 
scribed for that purpose, may complain that his 
religious freedom has not been respected.^l-'*^ One 
may not be excluded from ^y calling simply htr 
cause he belongs to a particular religious group,^i-60 
and employment may not be denied on the ground 
of entertainment of religious scruples against the 
patriotic exercise of saluting the flag,41*55 although 
freedom of religion is not violated where ^ em¬ 
ployee is discharged or threatened with discharge 
for failure to join a union, under a union shop 
contract, because of religious scruples.4i*60 With- 
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out infringing on the First Amendment, employ¬ 
ment may be denied where there is a reasonable 
doubt as to loyalty.4i*55 One may not refuse to 
bear anns4i*70 or pay taxes4i*75 because of religious 
scruples. The Fourteenth Amendment prohibits the 
imposition of punishment for urging and advising 
that, on religious grounds, citizens refrain from sa¬ 
luting the flag,41-80 and military regulations requir¬ 
ing a soldier to salute his superior officers and his 
flag are not intended to interfere with religious lib¬ 
erties,41*86 it has been held that disrespect to 
the flag may not be excused on the ground of re¬ 
ligious liberty.4l*00 The erection of a statue of 
a member of a religious order on public property is 
not an establishment of religion within the federal 
Constitution.4i*05 Cursing a public officer is not an 


inally acquired by local church be¬ 
came property of general church, 
upon a merger, did not deprive mem¬ 
bers of local church of constitution¬ 
al right to worship God accoiyllng 
to dictates of conscience. 

S.D.—^Reformed Bethanien Church V. 
Ochsner, 31 N.W.2d 249, 72 S.D. 
160. . 

Beligious dissolutioxL of .snazriage 
' Compelling ex-husband. In wife's 
action for specific performance of 
pre-annulment agreement, to obtain 
religious dissolution of marriage in 
accord with tenets of faith to which 
both parties adhered, would not inter¬ 
fere with his freedom of religion. 
N.Y.—^Koeppel v. Koeppel, 138 N.Y. 
S.2d 366. 

Tote on ooaviotioa aand seatence in 
court martial 

Under court-martial procedure, a 
.vote on a proper sentence for of¬ 
fense is entirely distinct from a vote 
on the charges and there is no In- 
co^istency in requiring a two-thirds 
vote for conviction and a three- 
fourths vote for sentencing, so that 
an accused may not rely thereon as 
basis for release on ground that a 
court member may have voted 
against, conviction and that requir¬ 
ing him to vote on a sentence might 
be against the member's conscience 
and thereby prohibit free exercise 
of his religion in violation of the 
Constitution, 

U.S.—^Bx parte Campo, D.C.N.Y., 71 
F.Supp. 643, affirmed, C.C.A., U. S. 
ex rel. Campo v. Swenson, 166 F. 
2d 213. 

41.40 U.S.—Van Bibber v. U. S., C. 

C.A.Ark.. 161 F.2d 444. 

41.45 U.S.—Van Bibber v. U. S., su¬ 
pra. 

f The exemption of nUnisters of re¬ 
ligion from Selective Service is sim-. 
ply a right created by Selective Serv¬ 
ice Act itself which must be duly 
asserted and sought to be vindicate^ 


I when necessary, through ^1 the ma¬ 
chinery and processes provided un¬ 
der the act for classification and se¬ 
lection purposes and is not a consti¬ 
tutional right. The constitutional 
guaranty of free exercise of religion 
does not allow a minister of religion 
or any other citizen to make his own 
rules or select his own methods for 
vindication of any right to which he 
may be entitled under.the Selective 
Service Act or as a matter of re¬ 
ligious freedom in general. 

U.S.—^Van Bibber v. U. S., supra. 
41.50 U.S.—In re Summers, Ill., 66 
S.CL 1307, 325 U.S. 661, 89 L.Bd. 
1796,' rehearing denied 66 S.Ct 94, 
326 U.S. 807, 90 L.B<L 491. 
Fvactioe of law * ^ 

U.S.—^In- re Summers, supra. 

41.55 N.J.—Morgan v. Civil Service 
Commission, 36 A.2d 898, 131 N.J. 
Law 410, 

41.60 U.S.—Otten v. Baltimore & O. 
R Co„ C,A.N.Y., 206 F.2d .58. 

Wicks V. Southern Pac. Co., D.C. 
Cal., i21 F,Supp. 454. 

41.65 D.C.—^BYiedman y. Schwellen- 
bach, D.C., 65 F.Supp. 254, affirmed 
159 F.2d 22, 81 U.S.App.D.a 366, 
certiorari denied m S.C3t,. 979, 330 
U.S. 838, 91 L.Ed. 1285, rehearing 
denied 67 S.Ct. 1302, 331 U.S. 866, 
91 L.Bd. 1870. 

41.70 U.S.—^Barnette y. West Vir¬ 
ginia State Board of Education, D. 

C. W.Va., 47 F.Supp. 261, affirmed 
68 S.Ct 178, 319 U.S. 624, 87 L.Ed. 
1628, 147 A.L.R 674. 

Congress has the power to compel 
anyone to perform service in spite 
of religious convictions. 

U.S.—U. S. V. Lebherz, D.aNT.JT., 129 
F.Supp. 444. 

41.75 U.S.—Barnette v. West Vir¬ 
ginia State Board of Education, 

D. C.W.Va.“, 47 F.Supp. 251,. affirmed 

63 S.Ct 1178, 319 U.S.. 624, 87 L.Ed. 
1628,. 147 A.L.R, 674. : 
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41.80 U.S.—Taylor v. State of Mis¬ 
sissippi, Miss., 63 S.Ct. 1200, 319 
U.S. 683, 87 L.Ed. 1600—Benoit v. 
State of Mississippi, Miss., 63 S. 
Ct 1200, 819 U.S. 683. 87 L.Ed. 
1600—Cummings v. State of Mis¬ 
sissippi, Miss., ^ 63 S.Ct 1200, 319 

U. S. 683, 87 L.Bd. 1600. 

Violating command of Cod 

A belief by defendants, who were 
members of a religious sect known 
as Jehovah's Witnesses, that the act 
of saluting the flag would violate the 
command of (Sod was an exercise of 
religion as protected by First Amend¬ 
ment to federal Constitution. 

Ariz.—State v. Davis, 120 P.2d 808, 
68 Ariz. 444. 

41.85 U.S.—^McCord v. Page, C.C.A. 
Tex., 124 F.2d 68. 

41.90 Wash.—^Boling v. Superior 
Court for Clallam County, 188 P. 
2d 803, 16 Wash.2d 873. 

41.95 La.-^State ex rel. Singelmann 

V. Morrison, App., 57 So.2d 238. 
iaoldental religions signiflcanoe 

That any statute or monument 
erected on public property with per¬ 
mission of city might incidentally 
have some religious significance is 
not violative of the constitutional 
prohibitions against religious dis¬ 
crimination unless it was designed 
and used as a public shrine or place 
of worship, or for propagation of a 
religious belief, or was intended to 
hold some other religious group in 
public contempt and ridicule, or de¬ 
signed to cause religious strife and 
antagonisms. 

La—State ex rel. Singelmann v. 

Morrison, supra 
Effect of denial 

To; deny the statue of any hero 
his rightful place on public property 
merely because such hero has been 
honored by his chxirch would be vio¬ 
lation of state constitution prohibit^ 
ing discrimination against foiy 
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exercise of religion in any sense of the term,^^*^^ 

Constitutional guaranties of religious liberty are 
not violated by provisions in the constitutions or 
by-laws of religious or fraternal societies which 
provide for the expulsion of members or the for¬ 
feiture of their rights for failure to comply with 
certain requirements as to matters of religious prac- 
tice.^^ Similar guaranties may be given to the peo¬ 
ple of a territory by means of a treaty with a for¬ 
eign power by which such territory is acquired by 
the United States,^8 or by an act of congress, 
either of these having within the territory the force 
and effect of organic law.^® 

Without violating the guarantees of religious lib¬ 
erty contained in the federal Constitution, congress 
may prohibit the deposit of obscene matters in the 
mails,and the fraudulent use of the mails, 
and may regulate the sale and use of intoxicating 
liquors.^ ^ 

Courts may not intrude into the conscience of 
men or compel them to believe contrary to their 
faith or think contrary to their convictions 
but courts are competent to adjudge the acts men 
do under color of the free exercise of religion, 
and to determine whether the claimed right is lim¬ 
ited by other recognized powers, equally precious 


to manldnd.^8*8 it Is no business of the courts to 
say that what is a religious practice or activity for 
one group is not religion under the constitutional 
guarantee,nor is it in the competence of the 
courts to approve, classify, regulate, or in any 
manner control sermons delivered at religious 
meetings,^*-® although it has been held that it is 
for the courts to determine whether the faith preach¬ 
ed by a particular sect is a religion within the mean¬ 
ing of the federal Constitution,^8.6 an^ such de¬ 
termination, the court is boimd to look to the facts 
alleged and established and not to mere opinions 
of the pleader.^8.7 a court must be ever vigilant in 
maintaining the principle of separation of church 
and state,^®-® and that minorities must ever be 
protected against majorities in the preservation of 
constitutional guaranties with respect to the free¬ 
dom of religion and worship.^®-^ It is the duty of 
every court to guard jealously the privilege of free 
exercise and enjoyment of religious profession and 
worship without discrimination or preference;^8.10 
courts are jealous to protect against even an ap¬ 
pearance of encroachment on the right of free wor- 
ship.^8.11 There must be a clear justification in 
the necessities of national or community life to 
warrant the overriding of religious scruples,^ 8*12 


or creed or any form of religious 

faith or worship. 

Lia.—State ex rel. Singelmann v. Mor¬ 
rison, supra. 

4X.98 XJ.S.—Chaplinsky v. State. of 
New Hampshire. N.H., 62 S.Ct. 766, 
SIS U.S. 568. 86 KHd. 1031. . 

42 . IlL—Knights of Ku Klux Klan 

T. First Nat Bank, 254 lll«App. 
264. 

Ind.—Smith V. Pedigo, 33 N.B. 777, 
44 N.R 363, 145 Ind. 361, 19 RltA. 
433. 82 L.H.A. 838. 

12 C.Jr. p 942 note 59. 

43. La.—St Louis Church v. Blanc, 
8 Bob. 6L 

44. La.—St Louis Church v. Blanc, 
supra. 

45. La.—St Louis Church v. Blanc, 
supra. 

43. U.S.—Knowles v. U. S., S.D., 170 
F. 409, 96 aCJL, 579. 

47. U,S.—New v. U. S., Cal., 245 F. 
710, 158 aC.A. 112. cerUorari de¬ 
nied 38 S.Ct 334, 246 TT.S. 665, 62 
L.Bd. 928. 

48. U.S.^hapiro v. Lyle, D.a 
Wash., 80 F.2d 971, appeal dls-' 
missed CC.A., 86 F.2d 1021. 
NatioiLei Pifohlbition Act and reg- 

tilatlons pursuant thereto, limiting 

amo\mt of sacramental wine used by 

Jewish famUles, was not violatiTe of 


constitutional guaranty of religious 

liberty. 

XJ.S.—Shapiro v. Lyle, supra. 

48.1 XJ.S.—Jones v. City of Opelika. 
Ala., Ariz. & Ark., 62 S.Ct 1231, 316 
XJ.S. 584, 86 L.Kd. 1601, 141 A.L.B. 
514, vacated on other grounds 63 
S.Ct 890. 319 XJ.S. 103, 87 L.Bd. 1290 
—^Bowden v. City of Fort Smith, 
Ark., 62 S.Ct 1281. 316 U.S. 584, 86 
L.Bd. 1691, 141 A.L.R. 514, vacated 
on other grounds 68 S.Ct. 890, 319 

U.S. 108, 87 L.Ed. 1290-^obin v. 
State of Arizona, Ariz., 62 S.Ct 
1231, 316 U.S. 584, 86 L.Bd. 1691, 
141 A.L.B. 514, vacated on other 
grounds 63 S.Ct 890. 819 U.S. 
103. 87 L.Bd. 1290. 

48.2 U.S.—Jones v. City of Opelika, 
Ala., Ariz. & Ark., 62 S.Ct 1231, 816 
U.S. 584, 86 L.Ed. 1691, 141 A.L.R. 
514, vacated on other grounds 68 S. 
Ct 890, 819 U.S. 103, 87 L.Bd. 1290 
—^Bowden v. City of Fort Smith, 
Ark., 62 act 1231, 316 U.S. 584, 86 
L.Bd. 1691, 141 A.L.B. 514. vacated 
on other grounds 63 S.Ct 890, 819 
U.S. 108, 87 L.Bd. 1290—Jobin v. 
State V. Arizona, Ariz., 62 S.Ct 
1231, 316 U.S. 584r 86 LJCd. 1691, 
141 A.L.B. 514, vacated on other 
grounds 68 S.Ct 890, 819 U.S. 103, 
87 L.Bd. 1290. 

4a3 U.S.—Jones v. City of Opelika, 
Ala., Ariz. & Ark.. 62 8.Ct 1281, 316 
U.a 584, 86 L.Bd. 1691, 141 A.L.H. 
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'514, vacated on other grounds 63 S. 
Ct 890, 819 U.S. 103, 87 L.Bd. 1290 
—^Bowden V. City of Port Smith, 
Ark., 62 act 1281, 816 U.S. 584, 86 
L.Bd. 1691, 141 A.L.R. 514, vacated 
on other grounds 63 S.Ct 890, 819 

U. S. 103, 87 L.Ed. 1290—Jobin v. 
State of Arizona, Ariz., 62 S.Ct 
1231, 816 U.S. 584, 86 L.Bd. 1691, 
141 A.L.3Et. 514, vacated on other 
groimds 68 S.Ct 890, 819 U.S. 103, 
87 L.Bd. 1290. 

4a4 U.S.—^Fowler v. State of Rhode 
Island, R.L, 73 S.Ct 526, 345 U.S. 
67, 97 L.Bd. 828. 

4a6 U.S.—^Fowler v. State of Rhode 
Island, supra. 

4a6 U.S.—^Borchert v. City of Rang¬ 
er, D.C.Tex., 42 F.Supp. 577. 

4a7 U.S.—^Borchert v. City of Rang¬ 
er, supra. 

4a8 La.—State ex rel. Singelmann 

V. Morrison, App., 57 So.2d 238. 
4a9 La.—State ex reL Singelmann 

V. Morrison, supra. 

48.10 N.T.—^People v. Brossard, 38 
N.T.S.2d 869. 

4ail N.T.—^People, on Inf. Hotallng, 
V. Bale, 47 N.T.S.2d 702. 

Pa.—City of Pittsburgh v. Ruffner, 
86 Plttsb.L.J. 486, 30 Mun.L.R. 82. 
appeal guashed 4 A.2d 224, 134 Pa. 
Super. 192. 

48.12 U.S.—Barnette v. West Vir¬ 
ginia State Board of Education, 
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and such right may not be lightly or ujiduly sup¬ 
pressed.* 8-18 However, the doctrine of freedom 
of religion and separation of church and state car¬ 
ries with it the freedom of the church from having 
its doctrines or beliefs defined, interpreted, or cen¬ 
sored by civil courts,*®-!* and courts have no ju¬ 
risdiction over, and no concern with, purely ecclesi¬ 
astical questions and controversies.*®-!® Men may 
believe what they cannot prove and they may not 
be put to proof of their religious doctrines or be¬ 
liefs,**-!® and the truth or verity of religious doc¬ 
trines or beliefs should not be submitted to a 
jury.*8-!7 Constitutional restrictions pertaining to 
the separation of church and state have been held 
not to preclude jurisdiction of the dvil courts.**-!* 
A court may place a child in the custody of a re¬ 
ligious school, where he had been bom and bap¬ 
tized into such religion,**-!* and a requirement 
that in adoption, custody be given to persons of the 
same religious faith as the child, is not invalid,**-*® 
but a court may not deprive a parent of the custody 
of a child because of religious convictions.**-*! 

Jurors. A refusal to serve as a juror because of 
religious belief may be justified.**-** Where a 
statutory provision is concerned only with the abil- 
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ity of a juror to try a case impartially, a statute dis¬ 
qualifying as jurors in cases involving capital pun¬ 
ishment persons whose opinions would preclude 
them from finding any defendant guilty of an of¬ 
fense punishable with death- does not violate the 
constitutional guarantee,^ 23 and it has been held 
that permitting the prosecution to ask each juror 
whether he has any moral or religious scruples 
against capital punishment, and whether he believed 
that the Bible taught that capital punishment was 
contrary to the Bible, does not deny freedom of 
worship, 43.24 and permitting the prosecution to 
ask the jury whether or not they or any members 
of their family or close friends were members of a 
particular sect does not constitute discrimination 
against an accused because of his religious be- 

lief.48.26 

Legislation in aid of religion* Laws in aid of re- 
ligion, which do not establish a particnilar religion 
or prohibit the free exercise of religion or give a 
preference to a particular religion or mode of wor¬ 
ship, are consistent with the constitutional guar¬ 
anties of religious liberty and freedom of con- 
science.43 For example, statutes providing for the 
incorporation of religious societies, without dis- 


D.aw.va., 47 F.Supp. 251, affirm¬ 
ed 63 act 1178, 819 U.a 624. 87 
L.Bd. 1628. 147 A.L.R. 674. 

Wash.—^Bolllnsr v. Superior Court for 
Clallam County. 188 P.2d 808, 16 
Wash.2d 373. 

48.13 Colo.—^Flores v. City and 
County of Denver, 220 P.2d 373, 
122 Colo. 71. 

48.14 Ga«—Sapp v. Callaway, 69 S.E. 
2d 784, 208 CkL 805. 

BellfiTloiis opinion 

Courts could not determine by Ju¬ 
dicial pronouncement that plaintiffs' 
conclusion as to what they might 
not do without violating the First 
Commandment was not a religious 
opinion within constitutional provi¬ 
sions relating to religious freedom. 
Colo.—Zavilla v. Masse, 147 P.2d 
823. 112 Colo. 188. 

Zhterpreting Bible 
The courts are not concerned with 
the Interpretation of Biblical in¬ 
junctions and leave such matters to 
the conscience of the people. 

Mo.—Morrison v. State, App., 252 S. 

W.2d 97. 

Theoeratio war 

In prosecution for failure to sub¬ 
mit to induction into armed forces 
of the United States, where there 
was evidence that defendant because 
of religious belief was opposed to 
service in armed forces but that de¬ 
fendant believed in and approved of 
theocratic wars, whether a certain 
war was theocratic or not ‘ was a 


matter of religious belief into which 
court was forbidden to delve. 

U.S.—Tails V. U. S., C.A.Mlnn., 208 
P.2d 829. certiorari denied 74 S. 
Ct 632, 847 U.S. 928, 98 Li.Bd. 1081. 
48.16 N.C.—^Reid v. Johnston, 85 S. 
B.2d 114, 241 N.a 201. 

48.16 U.S.—U. S. V. Ballard, Cal.. 
64 S.Ct 882, 822 U.S. 78, 88 LJSd. 
1148. 

48.17 U.S.—^U. S. V. Ballard, supra. 
XDstmotloa held fair and not invalid 
U.S.—U. S. v. Carruthers, C.CA,I11.. 

152 F.2d 612, certiorari denied 66 
act 805, 827 U.S. 787, 90 UESd. 
1014, rehearing denied 66 S.Ct 816, 
827 U.S. 817, 90 L.Ed. 1040, re¬ 
hearing denied 66 S.Ct. 897, 827 
U.S. 819, 90 L.Ed. 1041. 

48.18 Ohio.—^Randolph v. First Bap¬ 
tist Church of Lockland, Com.Pl., 

120 N.E.2d 485. 

48.19 Cozm.—Sullivan v. Sullivan, 
104 A2d 898, 141 Conn. 236. 

48.20 Mass.—^Petitions of Goldman. 

121 N.B.2d 843, certiorari denied 
76 act 363, 848 U.S. 942. 99 L.Ed. 

48421 Cal.—Cory v. Cory, 161 P.2d 
385, 70 Cal.App.2d 663, reheard 
162 P.2d 407, 71 Cal.App.2d 809. 

48422 U.a—U. S. V. Hillyard, D.C 
Wash., 62 F.Supp. 612. 

Beligious soxuples held not disre¬ 
garded 

Where trial court, after Jewish 
juror objected to jury being excused 
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on Friday until following Monday, 
which was Jewish holiday, stated 
that such juror should appear and 
finish out her term on Monday and 
excused jury until then, but excused 
objecting juror on such day, when 
full nature of her objection was 
made known, her religious scruples 
were not disregarded in violation of 
state and federal constitutions. 
Mich.—Cashaw v. Great Liakes Grey¬ 
hound Dines, 49 >7.W.3d 183, 881 
Mich. 291. 

4a23 Wash.—State v. Leuch, 88 P. 
j 2d 440, 198 Wash. 391. 

4&24 Ala.—^Redus v. State, 9 So.2d 
914, 243 Ala. 820, certiorari denied 
63 S.Ct. 771, 318 U.S. 774, 87 L. 
Ed. 1143, rehearing denied 63 S. 
Ct 862, 818 US. 802, 87 L.Ed. 1166. 

48.26 Tex.—Ollilf v. State, Cr., 276 
S.W.2d 839, certiorari denied 76 S. 
Ct 671, 348 US. 981, 99 LuBd. __ 

49. Cal.—Corpus Juris SeeuBdum 
dted in Gordon v. Board of Edu¬ 
cation of City of Dos Angeles, 178 
P. 2 d 488, 494, 78 CalA.pp.2d 464 . 

Ill.—Garrett Biblical Izustitute v. 
Elmhurst State iBank, 163 N.B. 1, 
331 UL 808. 

Aid to hosxdtal 

An appropriation for a hospital is 
not in violation of religious liberty 
where the institution benefited ad¬ 
ministered to all persons without dis¬ 
tinction as to color, creed, sect coun¬ 
try, or religious denomination. 
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crimination, preference or restriction, do not -vio¬ 
late the guaranties of religious liberty and freedom 
of conscience, 50 although, as explained in Religious 
Societies' § 4, some constitutions expressly prc^ubit 
the establishment of religious corporations. 

Disposition of property. While there is some 
authorily to the contrary,51 generally, the guaranties 
of religious liberty do not limit the right of a tes¬ 
tator to prescribe, as a condition of the enjoyment 
of a legacy, adherence to a certain religious faith,52 
or attendance at a certain church ;5 3 nor do they 
render illegal gifts for the promotion of a particu¬ 
lar religion-54 it is not for the judiciary to strike 
down bequests for religious uses,54.6 

h. Clear and Present Banger Doctrine 

Tha state, without violating the guarantee of reifgious 
liberty, hais power to prevent or punish when clear and 
present danger appears. 

The guarantee of religious liberty is subject to 
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a limited restraint tolerated by the constitution un¬ 
der the clear and present danger doctrine.54-50 
The state has power to prevent or punish when 
clear and present danger appears.54-55 It has been 
held that freedom of worship is susceptible of re¬ 
striction only to prevent grave and immediate dan¬ 
ger to interests which the state may lawfully pro¬ 
tect, 54.60 and that religious freedom is not to be 
overborne by the police power unless its exercise 
presents a clear and present danger to the com- 
munity.54.66 To support a finding of clear and 
present danger, it must be shown cither that im¬ 
mediately serious violence was to be expected or was 
advocated,54.70 or that past conduct furnished rea¬ 
son to believe that such advocacy was contem- 
plated.54.76 Whether the exercise of religious free¬ 
dom, involves such a clear and present danger as 
to justify a restriction of the right is a question of 
proximity and degree54‘80 and must be determined 
in the light of the facts of the particular ca!se.54.85 


Pa.—Collins v. Kepliart, 30 Pa.Dist. 
188, reversed on other grounds 114 
A. 360, 271 Pa. 428. 

Public aid to religious societies see 
the C.XS. title Religious Societies 
§ 65, also 54 aJ. P 62 note 46 et 
seq. . . 

sa U.S.—^Terrett v. Taylor, D.C., 9 
Cranch 43, 3 ]>.Ed. 660. 

CaL—Corpus Juris Secuuduxu cited 
iA Gordon v. Board of Education of 
City of Lios Angeles, 178 P.2d 488, 
494, 78 CalA.pp.2d 464. 

12 aJ. p 945 note 5. 

Sxemptio& from tazatloa 

<1> Charter for establishment of 
reli^ous educational institution, ex¬ 
empting proi>erty from taxation, does 
not contravene the constitutional, 
guaranty of religious liberty. 

HL—Garrett Biblical Institute v. 
Elmhurst State Ban^-163 N.E. 1, 
331 UL 808. 

(2) Statute exempting from privi¬ 
lege tax impost on benefit societies 
a society which limits Its member- 
f^p to members of one religious 
faith or persons engaged in one or 
more hazardous occupations, does not 
eii^loy paid solicitors or salesmen 
for procuring new insurance or mem¬ 
bers, ^d does not solicit Insurance 
applications from the general public 
Is not unconstitutional as contra¬ 
vening gu^ante'es m irespect to re¬ 
ligious worship. ' 

XJ.S.—Sovereign Camp, W, O. W., v. 

Casados, D.C27.M., 21 F.Supp; 983, 

* affirmed 69 S.Ct V9, 805 U.S. 568, 
''^3 Ii.Ed. 352,-reheaidng denied 59 
'S.Ct 143, 306 U.S. 671, 68 U.Ed, 436. 

SI. Pa.—prace v. Klinedinst, 118 A.- 
907* 3.76 Pa,. 2.66, 36 A,I^R. XS2Q. 


Va.—^MAddox v. Maddox's Adm’r, 11 
Gratti 804, 62 Va. 804. 

52. Del.—Corpus . Juris Seoundtim 
cited in Delaware Trust Co. v. 
Fitzmauiice, 31 A.2d 383, 389, 27 
DeLCh. 101, modified on other 
grounds 38 A2d 463, 27 DeLCh. 874. 

Mass.—Gordon v. Gordon, 124 N.E.2d 
228 

N.Y.—In re Kemprs Will, 297 N^T. 

S. 307, 262 App.Div. 28, affirmed 16 
i Nr.E.2d 128, 278 N.Y. 613. 

Or.—^U. S, National Bank v. Snod¬ 
grass, 275 P.2d 860, 202 Or. 530. 
;S.C.—Magee v. O’Neill, 19 S.C. 170, 
46 Am.R. 766. 

53. Wis.—In re Paulson, 107 N.W. 
484, 127 Wis. 612, 5 L,R.A.,N.S., 
804, 7 Ann.Cas. S52. 

54. N.H.—Glover v. Baker, 63 A. 
916, 76 N.H. 893. 

Payment by legatee 
Will providing that residuary lega¬ 
tees should* pay bequest to church 
was not invalid as contrary to con¬ 
stitutional' provision that no man 
shall be compelled to erect, support, 
or m ai n tain any religious order 
against his consent. 

Minn.—^Lundquist v. First Evangel!-, 
cal Lutheran Church, 269 N.W. 9, 

, 193 Minn. 474. 

64.5 Tex.—Powers v. First Nat 
Bank of Corsicana, 161 S.W.2d 278, 
188 Tex. 60f 

64^ XJ.S.—U' S. V. Komer, D.C. 
CaJ., 66 F.Sui^p. 242. 

; -ILeligious faithSf? honestly held, do 
not free individuals from responsi¬ 
bility to conduct themselves obedi- 
:cnUy .to laws which are > imperative¬ 


ly necessary to protect society as a 
whole from grave and pressingly im¬ 
minent dangers. 

Kan.—Warren v. U. S., C.A.Kan., 
177 F.2d 696, certiorari denied 70 
S.Ct 486, 338 U.S. 947, 94 LBd. 
684. 

54.55 U.S.—Cantwell v. State of 
Connecticut Conn., 60 S.Ct 900, 810 
U.S. 296, 84 LEd. 1213, 128 AL.R. 
1352. 

Baxley v. U. S., aC.A.S.C., 184 
F.2d 937. 

64.80 U.S.—West Virginia State 
. Board of Education v. Barnette, 

W.Va, 63 S.Ct 1178, 819 U.S. 624, 
87 LBd. 1628, 147 A.LR. 674. 

N.J.—^Morgan v. Civil Service Com¬ 
mission, 36 A.2d 898, 131 N.J.Law 
410. 

Okl.—^Pendley v. State, 141 P.2d 118, 
77 Okl.Cr. 269. 

Tenn,—Harden v. State, 216 S.W.2d 
708, 188 Term. 17. 

Wash.—State ex feL Holcomb v. 
Arinstrong, 239 P.2d 545, 39 Wash. 
2d 860. 

54.86 U.S.—^Barnette v. West Vir¬ 
ginia State Board of Education, 
D.CW.Va., 47 F.Supp. 251, affirm¬ 
ed 63 S.Ct 1178, 319 U.S. 624, 87 
:LBd. 1628, 147 -A.LR. 674. 

54.70 U.S.—U. S. V. Komer, D.a 
C^, 56 F.Supp. 242. 

64;75 U.S.—U. S. v. Komer, supra. 

' ■ ' . k 

45.80 Wash.—State ex reL Holcomb 
v. Armstrong, 239 P.2d 646, 39 
.Wash.2d 860. 

54J85 Wash.—rState ex reL Holcomb 
. v. Armstrong, supra, . j 
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§ 206(2). — Exercise of PoKce Power 

a. In general 

b. Licenses and taxation 

c. Marriage and domestic relations 

d. Practice of healing 

e. Preaching, meetings, and dissemina¬ 

tion of information 

f. . Sunday laws 

a. In General 

Congress or a state may reasonably limit the free 
exercise of religion for the protection of society. 


CONSTITtITIONAL LAW § 206(2) 

Generally, congress or a state may reasonably 
limit the free exercise of religion for the protec¬ 
tion of society.54-96 General laws enacted for the 
purpose of restraining and punishing acts which 
have a tendency to disturb the public peace or to 
corrupt the public morals are not repugnant to 
the constitutional guaranties of religious liberty 
and freedom of conscience, although such acts 
may have been done pursuant to, and in conformity 
with, what was believed at the^time to be a religious 
duty.55 Conscientious scruples have not, in the 


54.95 XT.S.—Jones v. City of Opel¬ 
ika, Ala., Ariz. St Ark., 62 S.Ct 
1231, 816 U.S. 6S4, 86 L..Bd. 1691, 
141 A.L 1 .R. 514, vacated on other 
pounds 68 S.Ct. 890, 819 U.S. 108, 
87 LuBd, 1290—^Bowden v. City of 
Fort Smith, Ark., 62 S.Ct 1231, 
316 U.S. 584, 86 L..Ed. 1691, 141 
A.L.B. 514, vacated on other 
grounds 68 S.Ct 890, 819 U.S. 103, 
87 LuBd. 1290—Jobln v. State of 
Arizona, Ala., Ariz. & Ark., 62 S.Ct 
1281, 816 U.S. 584, 86 L;Bd. 1691, 
141 A.L 1 .B. 614, vacated on other 
grounds 63 S.Ct 890, 319 U.S. 108, 
87 Ii.Bd. 1290—Cantwell v. State of 
Conn., Conn., 60 S.Ct 900, 310 U.S. 
296, 84 L.Bd. 1213, 128 A.U.K. 1352. 

■ Oney v. Oklahoma City, C.C.A 
Okl., 120 P.2d 861. 

U. S. V. Painters Local Union 
No. 481, D.CConn., 79 P.Supp. 516, 
reversed on other grounds, C.A, 
172 F.2d 864—^Borchert v. City of 
Ranger, D.CTex., 42 F.Supp. 677— 
Leiby v. City of Manchester, D.C. 
N.H., 33 F.Supp. .842, reversed on 
other grounds, C.C.A, City of Man¬ 
chester V. Leiby, 117 P.2d 661, cer¬ 
tiorari denied 61 S.Ct 838, 313 U.S. 
562, 85 L.Bd. 1522. 

Cal.—^Rescue Army v. Municipal 
Court of City of Los Angeles, 171 
P.2d 8, 28 Cal.2d 460, appeal dis¬ 
missed 67 S.Ct 1409, 881 tJ.S. 649,. 
91 L.Ed. 1666. 

Colo.—^Flores v. City and Coxmty of 
Denver, 220 P.2d 373, 122 Colo. 
71—^Haihilton v. City of Montrose,. 
124 P.2d 767, 109 Colo. 228. 

HI.—^People ex rel. Wallace v. Lab- 
renz, 104 N.B.2d 709, 411 Ill; 618,” 
80 AL.R.2d 1132^ certiorari denied 
Labrenz v. People of State of Illi¬ 
nois ex reL Wallace, 73 S.Ct 24, 
844 U.S. .824, 97 L.Bd. 642. 

Ky.—^Mosier v. Barren County Board 
of Health, 215 S.W.2d 967, 308 Ky. 

- 829.' 

Md.—Hopkins v. State, 69 A.2d 456, 
193 M<L 489, appeal dismissed 70 
S.Ct 797, 399 U.S. 940, 94 L.Bd. 
1357. 

Mass.—Commonwealth v. Pascone, 33 
N.B.2d 522, 308 Mas». 591, certio¬ 
rari denied Pascome v. Common¬ 
wealth of Massachusetts, 62 S.Ct 
82,* 314 U.S. 641, 86 L.Bd: 514. 


Miss.—Taylor v. State, 11 So.2d 663, 
194 Miss. 1, reversed on other 
grounds 63 S.Ct 1200, 319 U.S. 583, 
87 L.Bd. 1600. 

N.H.—State v. Derrlckson, 81 A2d 
312, 97 N.H. 91. 

N.T.—Joseph Burstyn,' Inc. v. Wil¬ 
son, 101 N.E.2d 665, 803 N.T. 242, 
reversed on other grounds 72 S. 
Ct 777, 348 U.S. 495, 96 L.Bd. 1098. 

People on Complaint , of Shapiro 
V. Dorin, 99 N.Y.S.2d 830, 199 Misc. 
648, affirmed People v. Donner, 103 
N.Y.S.2d 767, 278 App.Div. 705, af¬ 
firmed 100 N.B.2d 48, 802 N.T. 857, 
appeal dismissed Donner v. People 
of State of N. Y. on Complaint of 
Silverman, 72 S.Ct 178, 842 U.S. 
884, 96 L.Bd. 863. 

Ohio.—Kraus v. City of Cleveland, 
Com.Pl., 116 N.B.2d 779, affirmed, 
App., 121 N.E.2d 311. 

Okl.—Emch. v. City of Guymon, 127 
'P.2d 856, 76 Okl.Cr. 1—Ex parte 
Walrod, 120 P.2d 788, 73 Okl.Cr. 
299. 

Or.—City of Portland v. Thornton, 
149 P.2d 972, 174 Or. 608, certio¬ 
rari denied 66 S.Ct , 123, 323 U.S. 
770, 89 L.Bd. 616. 

Pa.—Commonwealth v. Seller, 79 A 
2d 134, 168 Pa.SUper. 462. 

Borough of Lansdale v. Phillips, 
66 Montg.Co. 329, 42 Mun.L.R. 137 
—City of Pittsburgh v.'RufCner, 86 
Ptttsh.Leg.J. -486, 30 Mun.LR. 82, 
appeal Quashed 4 A2d 224, 184 
Pa.Super. 192. 

R.I.—State V. Fowler, 91 A 2d 27, 
80 R.L 86, reversed' on other 
grounds Fowlei^ v. State of Rhode 
Island, 73 S.Ct 526, 346- US. 67, 
97 L.Bd. 828. 

Tenn.—^Harden v. State, 216 SW.2d 
708, 188 Tenn. 17: 

Va;—Rice v. Commonwealth, 49 S.B, 
2d 842, 188 Va. 224i 3 AL.R.2d 1892. 

Wash.—State ex reL Holcomb v. 

■ Armstrong, 289 P.2d 645, 39 Wash. 
2d 860. 

Bights of zeUfifioa are not beyond' 

limitation. 

US.—^Prince v. Conunonwealth of 
Massachusetts, Mass., 64 S.Ct 438.' 
321 us: 158, 88 L.Bd. 645, rehear- 

’ ing denied 64 S.Ct 784, 321 US. 
804,* 88 L.Ed. 1090. - 
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65. US.—^Minersvllle School Dist v. 
Gobitis, Pa., 60 S.Ct 1010, 310 US. 
686, 84 L.Bd. 1375, 127 AL.R. 

1493. 

City of Manchester v. Leiby, C. 
CAUH. 117 P.2d 661, ‘ certiorari 
denied 61 S.Ct. 838, 313 U.S.,562, 
85 L.Bd. 1522—Oorpiui iTazls Se- 
oTULdnm cited in Minersville School 
Dist V. Gobitis, UGAPa., 108 F. 
2d 683, 689, reversed on other 

grounds 60 S.Ct lOiO, 310 US. 
686, 84 L.Bd. 1375, 127 A.L.R. 1493. 

Whisler v. City of West Plains, 
Missouri, D.C.M 0 ., 43 F.Supp. 654, 
affirmed, C.CA., 137 F.2d 988. 

Cal.—Gabrielli v. Knickerbocker, 82 
P.2d 391, 12 Cal.2d 85, appeal dis¬ 
missed 69 786, 306 US. 621, 

83 L.Bd. 1026. 

Ga.— Coleman v. City of Griffin, 189 
S.B. 427, 55 Ga.App. 123, dismissed 
58 S.Ct 23, 802 US. 636, 82 L.Bd. 
496. 

Mo.—City of St Louis v. ;Hellscher, 
242 S,W. 652, 295 Mo. 293—City.of 
Louisiana v. Bottoms, App., 800 S. 
W. 816. 

Mont—State v. Big Sheep, 243 P. 

1067, 76 Mont 219. 

Neb.—Corpus Juris <4ted In Meyer 
V. State, 187 N.W. 100, 108, 107 
Neb. 657, reversed on other grounds 
43 S.Ct 625, 262 US. 890,' 67 L.Ed. 
1042, 29 AL.R. 1446. 

N.Y.—People ex rel. Fish v. Sand- 
strom, is N.te.2d 840, 279 N.T. 623, 
120 AL.R. 646: 

People V. Ashley, 172 N.Y.S. 282, 
184 App.Div. 620, 87 ‘N.Y.Cr. 118. 

McDowell V. Board of Education 
of City of New York, 172 N.Y.S. 
690, 104 Misc. 564. 

Ohio.—^Kraus v. City of Cleveland, 
Com.Pl., 116 N.B.2d 779;* affirmed, 
App., 121 N.B.2d 81L 

Haas V. State, 26 Ohio Clr.Ct, 
: N.S., 646. 

Okl.—^McMasters v. State, '207 P. 

666, .21 Okl.Cr. 818, 29 AL.R. 292. 
Pa.—^Halperin v. Public^ Service Com¬ 
mission, 81 Pa.SUper. .691. 

12 C.J. p 944 note 85. ' ; .- 

Pirst amendment to the federal 
(Constitution, providing that ^ni^ess 
shall* make ho law respecting tai es¬ 
tablishment of religion, or prohibit- 
ing the free exercise' thereof^ ‘ was 
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course of the long struggle for religious toleration, 
relieved the individual from obedience to a g^- 
eral law not aimed at the promotion or restriction 
of religious belicfs.55.i Freedom of religion does 
not mean that acts inimical to the peace, good order, 
and morals of society may go unpunished because 
of what some particular group may call religion,56*2 
and religious liberty does not protect one who con¬ 
ceives of a god and the worship of such concep¬ 
tion of god in a manner which may endanger the 
lives of members of the community in which he 
lives.55-3 The mere possession of religious con¬ 
victions which contradict the relevant concerns of 
a political society does not relieve the citizen from 
the discharge of political responsibilities.®5.4 Ac¬ 
tivities characteristic of the secular life of the com¬ 
munity may properly be a concern of the community 
even though they are carried on by a religious or- 
ganization.55-5 

The right to worship is not a right to disturb 
others in their worship,65-6 and a religion may not 
by its teachings interfere with the process of gov- 
emmentB6-7 The freedom inherent in the mutual 
independence of the church and the state includes 
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the right of the state to freedom from unwarranted 
hindrance in the name of religion.56.8 Ever3^ing 
which may be called an exercise of religion is not 
required to be tolerated,55.3 and the right to exer¬ 
cise religious freedom ceases where it overlaps and 
transgresses the rights of others.®®-^® The consti¬ 
tutional restrictions on governmental action do not 
erect a shield against merely private conduct, how¬ 
ever discriminatory or wfongful.55.ll Practices in 
the name of religion that are contrary to approved 
canons of morals or that are inimical to the pub¬ 
lic welfare will not be permitted even if done in the 
name of religion ;55.12 customs, beliefs, or individ¬ 
ual practices of any particular race or group in con¬ 
travention of law are nugatory and incapable of 
effectuation.55.13 

The right to freedom, of religion is not employed 
in a reasonable maimer if, in the nature of things, 
its exercise is bound to abridge or destroy the equal 
constitutional rights of other members of the pub- 
lic,56.i4 and when religious beliefs lead to prac¬ 
tices which contravene and violate the law of the 
land, such beliefs must yield and be subordinate to 
such law.55.i5 Whenever the interests of the state 


never intended as a defense to acts 
inimical to the peace and good order 
of society. 

TT.Sv—Shapiro v. Lyle, D,C.Wash., 80 
F^d 971, appeal dismissed, C.CwA., 

36 F.2d 1021. 

Pair Labor Standards Act, in its 
application to employees of religious ' 
corporation who work at that part 
of corporation's activities which con¬ 
stitute interstate commerce, does not 
unconstitutionally prohlhlt the exer¬ 
cise of religion. 

U.S.—Mitch^ V. Pilgrim Holiness 
Church Corp., CJLInd., 210 F.2d 
• 379, certiorari denied 74 S.Ct 867, 
847 n.S. 1013> 98 KEd. 1136. 

65.1 U.S.—Minersville School Dist. 
V. Oobitis, Pa., 60 S.Ct. 1010, 310 
ir.S. 586, 84 UEd. 1875, 127 AuKH. 
1493. 

Ga—Jones v. Chty of Moultrie, 

37 S.E.2d 39, 196 Ga 526. 
Ferguson v. City of Moultrie, 29 

S.BL2d 786, 71 QaApp. 15, foaowed 
in Csiki V. City of Moultrie, 29 S. 
m2d 791, 71 GaApp. 23. 

K.T.—People, on Inf. Hotallng, v. 

Dala 47 N.Y.a2d 702. 

563 N.T.—In re Whltmora 47 N.T. 
a2d 143. 

664 U.S.— MinersvlUe S<^Qol IMst. 
V. Gobitis, Pa, 60 S.Ct. 1010, 810 
U.S. 586, 84 LuBd. 1375, 127 A.Ii.B. 
1493. 

553 CaL—Gospel Army v. City of 
Los Angeles, 168 P.l^ 794, 27 CaL 
2d 232, appeal dismissed 67 S.Ct. 

. 1428, 331 VS. 543. 91 L.Ed. 1662. 


S5.e N.H—State v. Cox, 16 A.2d 
508, 91 N.H. 137, affirmed Cox v. 
State of New Hampshire, 61 S.Ct. 
762, 312 U.S. 669, 86 L.Bd. 1049, 
183 A.L..B. 1396. 

66.7 N.T.—In re Jones, 24 N.T.S3d 
10, 175 Misc. 451. 

553 Miss.—Chance v. Mississippi 
State Textbook Hating and Pur¬ 
chasing Board, 200 So. 706, 190 
Misa 463. 

55.9 N.T.—^People ex reL Fish v. 
Sandstrom, 18 N.E.2d 840, 279 N.T. 
523, 120 A.L.R. 646. 

66J.0 Ga—Jones v. City of Moul- 
tria 27 S.E.2d 89, 196 Ga 526. 

Anderson v. Stata 66 S.E.2d 848, 
84 Ge.A.pp. 269—^Ferguson v. City 
of Moultria 29 S.E.2d 786, 71 Ga 
App. 16, foUowed in Csiki v. City 
of Moultria 29 S.E.2d 791, 71 Ga 
App. 28. 

Where reUgiotui servioes constitat- 
ed a public nuisauoe in a thickly 
populated community because of 
their noisy and disorderly nature, 
abatement of such nuisance does not 
constitute ''prohibiting the free exer¬ 
cise of religiotis worship" in any 
constitutional sensa 
S.C.—^Morison V. Hawlinson, 7 S.E.2d 
685, 198 S.a 25. 

55^1 N.T.—^Zlotowit* V. Jewish 
Hospital, 84 N.T.S.2d 61, 198 Misa 
124, affirmed 100 N.T.S.2d 226, 277 
App.piv. 974. 

65.19 Fla—State ex rel. Singleton 
V. Woodruff, IS So..2d 704, 153 Fla 
84—State ex rel. Bleich v. Board 
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of Public Instruction for Hillsbor¬ 
ough County, 190 So. 815, 139 Fla 
48. 

55.13 N.T.—^In re Scheck's Estate, 
14 N.T.S.2d 946, 172 Misa 236. 

55.14 B.L—State v. Fowler, 91 A.2d 
27, 80 R.L 85, reversed on other 
grounds Fowler v. State of Rhode 
Island, 73 S.Ct 526, 845 U.S. 67, 

97 L.Ed. 828. 

65JU5 U.S.—^Reynolds v. XT. S., Utah, 

98 U.S. 145, 25 L.Ed. 244. 

U. S. V, Cleveland, D.GUtah, 66 
F.Supp. 890, affirmed C.C.A, 146 
F.2d 780, reversed on other grounds 
Chatwin v. U. S., 66 S.Ct 238, 326 
U.S. 466, 90 KEd. 198, affirmed 
67 S,Ct 18, 829 U.a 14, 91 L.Bd. 
12, rehearing denied 67 S.Ct 361, 
829 U.S. 830, 91 L.Ed. 704, 67 S.Ct 
862, two cases, 829 U.S. 830, 881, 
91 L.Ed. 704, Jessop v. U. S., 67 
S.Ct 862, 329 U.S. 880, 91 L.Ed. 
704, Darger v. U. S., 67 S.Ct 362. 
829 U.S. 831, 91 L.Bd. 704, Dock- 
stader v. U. S., 67 act 362, 829 
U.S. 831, 91 L.Bd. 704, Stubbs v. 
U. S., 67 S.Ct 863, 829 U.S. 831, 
91 L.Ed. 704, and Petty v. U. S., 
67 S.Ct 868, 329 U.S. 881, 91 L.Ed. 
704. 

Sffeot of permlttlBg JustilLoatiou 
A party's religious belief cannot 
be accepted as justldcation for con¬ 
duct which is made punishable by 
law of land, since to permit such 
Justification would be to make pro¬ 
fessed doctrine of religious belief su¬ 
perior to law of land and in effect 
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and of the total society are in conflict with the par¬ 
ticular beliefs or dogmas of any religion, the secular 
law must take precedence over the religious law, 
where the interests of a democratic society clearly 
require compliance with the secular law,66.ie and 
where the exercise of a constitutional legislative 
power comes into conflict with the freedom of re¬ 
ligion in the First Amendment, the validity of the 
legislation will depend on the balance of the sev¬ 
eral factors affecting the public interest.65.i7 An 
ordered freedom is all that is secured by the guar¬ 
anty of freedom of worship,66.i8 and the mainte¬ 
nance of order neither abridges nor denies that 
freedom.66.i» The power to regulate the freedom 
to act must be so exercised as not, in attaining a 
permissible end, unduly to infringe the protected 
freedom.66.20 The court must in all cases weigh 
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the circumstances and appraise the reasons in sup- 
port of the regulation of these rights.®^*^^ 

The legislative power of municipalities must yield 
when an abridgement of the freedom of religion 
is shown .®®*22 jf ordinance limiting or abridge 
ing the right of religious freedom is invalid, an or¬ 
dinance of the same nature which absolutely pro¬ 
hibits the exercise of the right is necessarily in- 
valid.®®-2® In determining whether an ordinance 
violates freedom of religion, the court must weigh 
the circumstances and appraise the substantiality of 
the reasons advanced in support of the regulation 
of the free enjo 3 mient of the right.®®*^^ 

Without violating the constitutional guaranties, 
the state, under the police power, may enact laws 
in order to promote the general welfare,®® public 
convenience®®-® and comfort,®®-l® public health,®7 


would permit every objector to be¬ 
come law unto himself. 

TJ.S.—IT. S. V. Kime, C.A.Ind., 188 P. 
2d 677, certiorari denied Kimi v. 
IT. S., 72 S.Ct. 41, 842 TJ.S. 823, 96 
I;i.Ed. 622. 

66.ie N.T.—^People on Complaint of 
Shapiro v. Dorin, 99 N.Y.S.Sd 880, 
199 Misc. 643, affirmed People v. 
Donner, 108 N.T.S.2d 757, 278 App. 
Div. 705, affirmed IGO N.E.2d 48, 
802 N.Y. 867, appeal dismissed 
Donner v. People of State of New 
York on Complaint of Silverman, 72 
S.Ct 178, 342 U.S. 884, 96 L.Bd. 663. 

65.17 U.S.—^U. S. V. Painters Local 
Union No. 481, D.C.Conn., 79 P. 
Supp. 516, reversed on other 
grounds, CA.., 172 F.2d 864. 

65.18 N.H.—State v. Cox, 16 A 2d 
608, 91 N.H. 187, affirmed Cox v. 
State of New Hampshire. 61 S.Ct 
762, 812 U.S. 569, 85 L.Pd. 1049, 
188 AL.R. 1896. 

65.19 N.H.—State v. Cox, 16 A2d 
608, 91 N.H 137, affirmed Cox v. 
State of New Hampshire, 61 S.Ct 
762, 312 U.S. 669, 86 L.Ed. 1049, 
133 A.L.R. 1896. 

65.20 Colo.—^Hamilton v. City of 
Montrose, 124 P.2d 757, 109 Colo. 
228. 

Md.—^Hopkins v. State, 69 A2d 466, 
193 Md. 489, appeal dismissed 70 
S.Ct 797, 839 U.S. 940, 94 L.Bd. 
1867. 

K.J.—^Morgran v. Civil Service Com¬ 
mission, 86 A2d 898, 131 N.XLaw 
410. 

Okl.—^Emch v. City of Guymon, 127 
P.2d 856, 76 Okl.Cr. 1—^Ex parte 
Walrod, 120 P.2d 783, 73 Okl.Cr. 
299. 

ConsexvliLsr desixable conditions 
State may not unduly suppress 
free communication of views, reli- 
8rlous or other, under guise of con¬ 
serving .desirable conditions. 


tf.S.-—Cantwell v. State of Connecti¬ 
cut, Conn., 60 S.Ct 900, 310 U.S. 
296, 84 L.Bd. 1218, 128 AL.R. 
1362. 

66.21 U.S.—^Marsh v. State of Ala¬ 
bama, Ala., 66 S.Ct 276, 826 U.S. 
601, 90 L.Ed. 265. 

Every possible leeway should be 
given to the claims of religious faith 
when a man’s conception of religious 
duty conflicts with the secular inter¬ 
ests of his fellow men. 

U.S.—^Minersvllle School Dist v. (3o- 
bltis. Pa., 60 S.Ct 1010, 310 U.S. 
686, 84 L.Bd. 1375, 127 AL.R 1498. 

56.22 U.S.—Jones v. City of Opeli¬ 
ka, Ala., Ariz. & Ark., 62 S.Ct 
1231, 816 U.S. 584, 86 L.Ed. 1691, 
141 AL.R. 614, vacated on other 
grounds 63 S.Ct 890, 319 U.S. 103. 
87 L.Ed. 1290—^Bowden v. City of 
Port Smith, Ark., 62 S.Ct 1231. 
316 U.S. 684, 86 L.Bd. 1691. 141 
AL.R. 514, vacated on other 
grounds 63 S.Ct 890, 319 U.S. 103, 
87 L.Ed. 1290—Jobin v. State of 
Arizona, Ala., Ariz. & Ark.. 62 S.Ct 
1231, 816 U.S. 684, 86 L.Ed. 1691, 
141 AL.R. 614, vacated on other 
grounds 68 S.Ct 890, 319 U.S. 103. 
87 L.Bd. 1290. 

55.23 Wyo .—Town of Green River 

V. Martin, 264 P.2d 198, 71 Wyo. 81. 

65.24 Wls.—City of Washburn v. 
Ellduist 9*N.W.2d 121, 242 Wis. 
609, rehearing denied 10 N.W.2d 
292. 242 Wis. 609. 

66. U.S.—^Barnette v. West Virginia 
State Board of Education, D.C. 

W. Va., 47 P.Supp. 261, affirmed 63 
S.Ct 178, 319 U.S. 624, 87 L.Bd. 
1628, 147 AL.R. 674. 

Borchert v. City of Ranger, D.C 
Tex., 42 P.Supp, 677. 

Masa—Commotnwealth v. Prince, 46 
N.E.2d 756, 313 Masa 223, 152 
AL.R. 671, affirmed 64 S.Ct 43$, 
321 U.S. 158, 88 L.Ed. 646, rehear- 
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ing denied 64 S.Ct 784, 821 U.S. 
804, 88 L.Ed. 1090. 

N.J.—Sadlock V. Board of Ed. of 
Borough of Carlstadt in Bergen 
County, 58 A2d 218, 137 N.JXaw 
85. 

Ohio.—^Kraus v. City of Cleveland, 
ComJ^, 116 N.E.2d 779, afl^rmed. 
App., 121 N.B.2d 811. 

Okl.—^McMasters v. State, 207 P. 

566, 21 Okl.Cr. 818, 29 AL.R. 292. 
Pa.—Commonwealth v. Beller, 62 
LanaRev. 167, 64 York Lreg.Rec. 
188, affirmed 79 A2d 184, 168 Pa. 
Super. 462. 

General welfare as subject of poltee 
power see supra $ 182. 

66.6 U.S.—^Borchert v. City of Rang¬ 
er, D.C.Tex., 42 P.Supp. 677. 

66.10 U.S.—Cantwell v. State of 
I Connecticut Conn., 60 S.Ct. 900, 
310 U.S. 296, 84 L.Bd. 1213, 128 
AL.R. 1862. 

Md.—Hopkins V. State, 69 A2d 456, 
198 Md. 489, appeal dismissed 70 
S.Ct 797, 839 U.S. 940, 94 luBd. 
1867. 

67. U.S.—^Prince v. Commonwealth 
of Massachusetts, Mass., 64 S.Ct 
488, 821 U.S. 168, 83 L.Ed. 645, 
rehearing denied 64 S.Ct 784, 321 

U. S. 804, 88 L.Ed. 1090. 

Barnette v. West Virginia State 

Board of Education, D.CW.Va., 47 
P.Supp. 261, affirmed 63 S.Ct 178, 
819 U.S. 624, 87 L.Ed. 1628, 147 

AL. R. 674—^Borchert v. City of 
Ranger, D.C.Tex., 42 P.Supp. 677. 

Ind.—^Vonnegut v. Baun, 188 N.E. 
677, 206 Ind. 172. 

Ohio.—Kraus v. City of Cleveland, 
Com.Pl., 116 N.E.2d 779, affirmed, 
App., 121 N.B.2d 811. 

Tex.—Chty of New Braunfels v. 
Waldschmlt 207 S.W. 303, 109 
Tex. 802. 

Public health as subjeet of polico 
power see supra 5 186. 



§ 206(2) CONSTITUTIONAL LAW 

public safety, peace, and order,®^ public morals,®^ 
and to prevent fraud®® A state, in providing serv¬ 
ices to its people, may provide them on a condition 
the fulfillment of which is contrary to the religious 
scruples of some.®®*® 


16 aj.s. 

Without abridging religious liberty or freedom 
of conscience, the state or a local subdivision there¬ 
of, may, for example, enact laws prohibiting blas- 
phemy,®! the sale or. use of intoxicating liquors,®2 
and sale of contraceptives;®® may forbid fortune 
telling;®^ may regulate the solicitation of funds®^.! 


Spreadin^r Infeotloiis disaase 

Religious freedom cannot be used 
as' cloak for any person with a con¬ 
tagious or infectious disease to 
spread such disease because of hiS 
religion. ' 

Ma.—^Moore v. Draper, 57 So.2d 648.. 
Statutes or ordlaaaoes held not. iiu 
vaUd 

(1) Relating to compulso^ isola¬ 
tion and hospitalization of tubercul^ 
persons. 

Pla.—^Modre v. Draper, supra. 

(2) Prohibiting;the practice, of a 
religious rite which endangers the 
lives, health, or safety of the par¬ 
ticipants or other persons. / 

Ky-.—.Lawson v. Commonwe^th, • 164 

S.W.2d 972, 291 Ky. 437. 

I^<8) Statute making It unlawful 
for any person to display, exhibit, 
handle.or luse any ppisonous or dan- 
g^ous snake or reptile in such a 
manner as to endanger the' life or 
health of any person. . 

Tenn.—^Etaxden v. State, 216 S.W.2d 
708, 188. Tenn.. 17. 

68. US.—CJantwell v. State of Con¬ 
necticut, Conn., 60 S.Ct. 900, 810 
TT.S. 296, 84 L.Ed. 1218, 128 A.L.R. 

1362., 

Barnette v. West Virginia State 
Board of Education, D.C.W.Va., 47 
F.Supp. 251, affirmed 63 S.Ct. 178, 
319 U.S. 624, 87 L..Bd. 1628, 147 
A.LuR. 674—^Borchert v. City of 
Ranger, D.C.Tex., 42 F.Supp. 577. 
Ck>lo.—^Zavilla v. Masse, . 147 P.2d 
823, 112* Colo. 188. 

Ky.—Lawson v. Commonwealth, 164 
S.W.2d 972, 291 Ky. 437- 
Md—^Hopkins v. State, 69 A.2d 466, 
193 Md. 489, appeal disihissed 70 
S.Ct. 797, 339 U.S. 940, 94 L.Bd. 

1357.. . 

Hass.—Commonwealth v. Prince, 46 
NrJBI.2d 755, 813 Mass. 228, 152 A.L. 
R. 571, affirmed 64 S.Ct. 438, 321 

U. S. 158, 88 L.Ed. 645, rehearing 
denied 64 S.Ct. 784, 321 U.S. 804, 
88 UEd. 1090. 

Ma-r-Stone v. Bogue, 181 S.W.2d 187, 
238 Moh^pp. 392—City of Louisiana 

V. Bottoms, App., 300 S.W. 316. • 

N.T,—People v. Brossard, 33 N*T,S. 

3d 869. 

S.C.—^Morlson v. Rawlinson, 7 S.E.2d 
685, 198 S.C. 25. 

Tenn.—Harden v. State, 216 S.W.2d 
708, 188 Tenn. 17. . - , 

Public, safety and order as subjects 
of police power ses'supra §§ 184, 
186. 

Mnlster Shoutliig at ssrvloes 
A minister pf the gospel is not en- 


tlUed to special rights in a prosecu¬ 
tion for breach of the peace through 
shouting at religious services. 

Ho.—City of Louisiana . V. Bottoms, 
App., 800 S.W. 816. 

Playing dzuins, etc., in streets 

Laws against the playing on dfums 
and: musical instruments in the 
streets do not violate the gruaran- 
tees although such acts are done 
for a religion puipose. 

Mich.—^In re Prazee, SO N.W. 72, 63 
Mich. 396, 6 Axn.aR. 310. 

12 .C.J. p 944 note 88. 

]?zohibiting disguise on street 
Ky.—City of Pineville v. Marshall, 
299 S.W: 1072. 222 Ky. 4. 
lUEELst, prevail over eonsdenoe 
< The peace and good order of the 
community must prevail over con¬ 
science wherever its mental or phys¬ 
ical health is affected, wherever a 
violation of its sense of reverence 
makes a breach of the peace reason¬ 
ably foreseeable, and wherever the 
defense of the realm is imperiled. 
U.S.—Mlnersville School Dist v. Go- 
.’bltls, C.C.APa., 108 P.2d 688, re¬ 
versed on other grounds 60 S.Ct. 
1010, 310 U.S. 586, 84 L.Bd. 1876, 
127 AL.R.: 1498. 

Prohibiting handling of poisonous 
reptiles 

N.C.—State v. Massey, 51 S.E.2d 179, 
229 N.C. 734, appeal dismissed, 
Bunn V. State of North Carolina, 
69 S.Ct 818, 836 U.S. 842, 98 L.Bd. 
1099, rehearing denied 69 S.Ct 989, 
836 U.S. 971, 93 L.Bd. 1121. 

69. U.S.—^Bamette v. West Virginia 
State Board of Education, D.C.W. 
Va., 47 F.Supp. 261,. affirmed 63 S. 
Ct 178, 819 U.S. 624, 87 L.Ed. 1628, 
147 AL.R. 674. 

Ky.—^Lawson v. Com., 164 S.W.2d 972, 
291 Ky. 437. 

N.Y.—People v.. Byrne, 168 N.T.S. 
682, 99 Misc. 1—People v. iByrne, 
163 N.T.S. 680. 

Tenn.—^Harden v.- State, 216 S.W*2d 
708, 188 Tenn. 17. 

Public .morals; as subject of police 
power see supra 9 186. 

00. N.T.—^People v.- Gk>ldberger, 163 
N.T.S. 668. 

Prevention. of fraud as subject of 
police power see supra 9 187... 
Palsdy wearing fraternal bi^e 
No preference is given -to any 
*'creed,” within the meaning of a con¬ 
stitutional provision forbidding such 
preference, by a statute forbidding 
the wearing of the badge of a secret 
society by a nonmember. ~' 
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Ind.—Hammer v. State, 89 N.E. 860, 
173 Ind. 199, 140 Am.S.R. 248, 24 
L.R.A,N1S., 795, 21 Ann.Cas. 1034. 
603 Ohio.—Kraus v. City of Cleve- 
. land, ConLPl., .116 N.B.2d 779, af¬ 
firmed, App., 121 N.B.2d 311. 

6L Me.—State v: Mockus, 118 A 89, 
120 Me. , 84, 14 AL.R. 871. 

8 C.J. p 1121 note 86—^12 C.J. p 944 
note 86. 

69. S.Di—State v. Kramer, 206 N.W. * 
468, 49 S.D. 56. 

Tex.—Sweeney v. Webb, 77 S.W. 

1136, 97 Tex. 260. 

83 C.J. p 610 note 1. 

63.. N.T.—^People v. Byrne, 163 N.T. 

S. 682, 99 Misc. 1—^People v. Byrne, 
168 N.Y.S. 680. 

64. Mo.—aty. of St. Louis v. Hell- 
scher, 242 S.W. 652, 295 Mo. 293. 
N.T.—^People v. Ashley, 172 N.T.S. 
282, 184 App.Div. 520, 87 N.T.Cr. 
118. 

Peopl« V. Brossard, 88 N,T.S.2d 
369; 

Wash.—State v. Neitzel, 125 P. 989, 
69 Wash. 667, 43 L,R.A,N.S., 203, 
Ann.Cas.l914A 899. 

Spiritualism 

(1) A statute which would prohib¬ 
it the • practice, of spiritualism by 
making it a crime, for one to act as 
a medium in the Spiritualist Church 
would contravene the ..guaranty of 
religious freedom. 

N.J.—State V. De Laney, 122 A 890, 

1 N.J.Misc. 619. 

‘ (2) However, convictions for spir¬ 
itualistic readings have been sus¬ 
tained imder a fortune-telling stat¬ 
ute. 

Ohio.—BCaas v. State, 26 Ohio Clr.Ct., 
N.S., 645. 

OkL—^McMasters v. State, 20T P. 566, 
21 Okl.Cr. 318, 29 AL.R. 292. 
Bzempting praotlo4 of reltgion 
The section of Los Angeles munici¬ 
pal code, prohibiting advertisements 
of fartune telling by means of psy- * 
chic powers. Is not unconstitutional 
as interfering with' practice of re¬ 
ligion, in view of following section 
exempting from operation of proceed¬ 
ing section persons doing acts pro¬ 
hibited thereby in practice of their 
religion. 

I CaL—In re Wedderburn, 151 P.2d 
889, 66 Cal.App.2d 70. 

64.1 U.S.—CantweU v. State of 
Connecticut, Conn., 60 S.Ct. 900, 
810 U.S; 296, 84 L.Bd. 1218, 128 
AL.R. 1352. 

Cal.-:-Gospel Army v. City of Los 
: Angeles, 168^ P.2d 794, 87 ' CaL2d 



16 C-J.S- 

and the use of streets or parksenact 2 oning 
ordinances require a candidate for public office 
to file a loyalty oath or an affidavit stating he is not 
a subversive person and require an application 
for unemployment benefits to be accompanied by an 
affidavit as to advocacy or membership in a party 
which advocates overthrow of the government by 
force.^^*5 


CONSTITUTIONAI^ LAW § 206(2) 

The right of freedom of conscience does not ex¬ 
tend to freedom to meet with others, knowingly 
and deliberately, for discussion of plans to over¬ 
throw the government by force and violence.®^*® 
Trespass or the use of private property,or a 
violation of law or crime,is not sanctioned or 
protected by such guaranty, and may be reasonably 


232p appeal dismissed 67 S.Ct 1428, 
331 TJ.B, 643, 91 UEd. 1662. 

Pa.—^Borough of Lansdale v. Phil¬ 
lips, Quar.Sess., 66 Montg.Oo. 329, 
42 Mun.L..R, 137. 

Fartlotilar matters wM<^ may he re- 
anlred or regtilated 

(1) Registration. 

tJ.S.—^Mickey v. Kansas City, D.C. 

Mo., 48 F.Supp. 739. 

Pa.—^Borough of Lansdale v. Phil¬ 
lips, Quar.Sess., 66 Montg.Co. 829, 

, 42 Mun.Ii.R. 187. 

Wis.—City of Washburn v. Ellqulst, 
9 N.W.2d 121, 242 Wls. 609, re¬ 
hearing denied 10 N‘.W.2d 292, 242 
Wis. 609. 

(2) Establishment of identity and 
authority to act for the cause which 
solicitor purports to represent 
U.S.—Cantwell v. State of Connecti¬ 
cut, Conn., 60 S.Ct 900, 310 U.S. 
296, 84 L.Ed. 1213. 128 A.L.E. 1352. 

City of Manchester v. Leiby, C. 
C.A,Nr,H., 117 F,2d 661, certiorari 
denied 61 S.Ct 888, 818 U.S. 562, 
85 Ii.Ed. 1622. 

(8) Proof of good character and 
reputation. , 

CaL—Grospel Army v. City of Los An? 
geles, 163 P.2d 704, 27 Cal.2d' 232. 

(4) Filing of notice of intention 
containing information as to pur¬ 
pose of solicitation. 

Cal.—^Rescue Army v. Municipal 
Court of City of Los Angeles, 171 
P.2d 8, 28 Cal.2d 460, appeal dis¬ 
missed 67 S.Ct 1409, 831 U.S. 649, 
.91 L.Ed..l666. 

(5) Exhibition of information card. 
CaJ.—^Rescue Army v. Municipal 

Court of City of Los Angeles, su¬ 
pra. 

(6) Time, place, and manner of 
solicitation. 

U.S.—(Cantwell V. State of Coniiectl- 
cut Conn., 60 S.Ct 900, 810 U.S. 
296, 84 L.Ed. 1213, 128 A.L.B. 1852. 

64.2 CaL-^People v. Ufflndell, 202 P. 

2d 874, 90 Cal.App.2d Supp. 88i: 
Carafol examlnatlbn, of oardinAnoe 
Where constitutional right of free¬ 
dom of religious belief Is set up to 
justify the violation of a municipal 
ordinance that regulates the use of 
the streets in the .hiterests of the 
movement of people and; .property, 
the ordinance will be ^caref ully exam- 
lined to insure that the restraint of 
freedom is reasonable in tiie inter¬ 
ests of the general welfare and con¬ 


venience of the public. 

Cal.—^People v. Ufllndell, supra. ' 
Statutes or ordinances held valid 

(1) Ordinance to keep streets 
clean. 

U.S.—^Mickey v. Kansas City, D.C. 
Mo., 43 F.Supp. 739. 

(2) Regulating use and occupation 
of public streets for purchase, > sale, 
storage or display of merchandise or 
other articles. 

Mass.—Commonwealth v. Pascone, 33 
NJB3.2d 622, 808 Mass. 591, certio¬ 
rari denied Pascome v. Common¬ 
wealth of Massachusetts, 62 S.Ct 
82, 814 U.S. 641, 86 L.Bd. 614. 

64.3 UL-r-Housing Authority of (3-al- 
latin County v. Church of God, 81 
K.E,2d 600, 401 riL 100. 

Particular sreduLreiuents h^d not in¬ 
valid 

(1) Restrictive residentidl dis¬ 
tricts. . 

Cal.—Corporation of Presiding Bish¬ 
op of Church of Jesus C^ist of 
Latter-Day Saints v. City of Por¬ 
terville, 203 P,2d 823, 90 Cal.App.2d 
666, appeal dismissed 70 S.Ct 78, 
338 U.S. 806, 94 L.Ed. 487, rehear- 
. ,ing denied 70 S.Ct 342, 838' U.S. 
989, 94 KEd. 679. 

HI.—^Housing Authority of Gallatin 
County V. Church of God, 81 N.B.2d 
600, 401. Ill. 100. 

N.J.—Sexton v. Essex County Ritu- 
alarium, 91 A.2d 162, 21 N.J.Super. 
329. . . 

(2) Set-back reaulrement 

Ind,—^Board of Zoning Appeals of 
Decatur y. Decatur, Ind. po. of 
Jehovah's Witnesses, 117 N.E.2d 

115. 

Particular reqairements held invalid 

(1) Restrictive - residential dis¬ 
tricts. 

Tex.—Simms v. City of Sherman, 
CivA^PP., I8l S.W.2d 100, afSrmed 
183 S.W.2d 415, 143 Tex. 116. 

(2) Off-street parking. 

Ind.—^Board of Zoning Appeals of 
Decatur y. Decatur, Ind. Co. of 
Jehovah's Witnesses, 117 N.E.2d 

116. 

64.4 Okl.— Board of Regents of Okl. 
Agr. Colleges v. Updegraff, 237 
P,2d 131, 206 Okl. 801, reversed on 
other groimds ,Wi©nian v. Upde¬ 
graff. 73 S.Ct 215, 844 U.S, 183, 
97 L.Ed. 216. . 

Wash.—Huntamef v. 'Coe, 246 F;2d 
489, 40 WAsh2d 767. ’ ' 
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64.6 Ohio.—Dworken ' v. Collopy, 
.Com.PL, 91 N.E.2d 664, motion to 
dismiss overruled, App., 118 N.E. 
2d 857. 

64.6 Pa.—Fitzgerald v. City of Phil¬ 
adelphia, 102 A.2d 887, 876 Pa. 
879. 

64.7 Ala.—^Marsh v. State, 21 So. 2d 
668, 32 Ala.App. 24, certiorari de¬ 
nied 21 So.2d 564, 246 Ala. 639, i^- 
versed on other grounds 66 S.Ct 
276,. 326 U.S. 601, 90 L.Ed. 265, 
followed in Stephens v. State.' 
BoM 768. 32 Ala.App. 81, Rouse V. 
State, 24 So.2d 768,. 32 Ala.App. 
31, and Williamson v. State, 24 
So.2d 769, 82 Ala,App. 32. 

La.—State v. Martin, 5 So.2d 877, 
199 La. 8,0. . ' 

Jehovah’s Witnesses. 

Ala.—^Marsh v. State, . 21 So.2d 668, 
82 Ala.App. 24, Certiorari denied 
21 So.2d 664. 246 Ala. 539, reversed 
on other grounds 66 S.Ct 276,'826 

U. S. 501, 90 L.E(1 265, followed in 
Stephens v. State, 24 So.2d 768, 
32 Ala.App. 31, Rouse v. State, 24 
So.2d 768, 82 Ala.App. 81, and Wil¬ 
liamson V. State, 24 So.2d 769, 32 
AlaA.pp.2d 32. r • 

Tex.—Good v. Dow Chemical Co., 
Ctv.App., 247 S.W.2d 608, certiorari 
denied and appeal .dismissed 73 S. 
Ct 41, 344 U.S. 805, 97 L.Bd. 627. 

.64.8 U.,S.-rphapllnsky v. State of 
New Hampshire. N.H.; 62 S.<2t 786, 
315 U.S. 568, 66 L.Ed. 1031. ' 

Mitchell V. Pilgrim Holiness 
Church Cprp., C.A.Ind., 210 F.2d 
879, certiorari deiried 74 S.Ct 867, 
847 U.S. 1013, 98 L.Bd, 1136—Gara 

V. U. S., C.AOWO. 178 F.2d 88. af¬ 
firmed 71 S.Ct 87, 340 U.S. 857, 
95 luEd. 628, rehearing denied 71 
S.Ct 203, 340 U.S. 893, 95 L.Bd. 
647—Baxley, v,. U. S., aC.AS.C., 
184 F.2d 937.; 

Leiby v- City of Mj^chester, D. 
C.N.H., 83 F.Supp. 842^ reversed on 
other grounds City of Manchester 
V. Leiby, 117 “F.2d 661, certiorari 
denied 61 S.Ct 838, 318 U.S. 562, 

85 L.Bd. 1522. 

Pa.—dty of Pittsburgh • v. Ruffner, 

86 PittshLeg.J. 486.“ 80 MumLJEt 

82, appeal quashed 4 A2d 224, 184 
Pa.Super. 192. ? „ 

Utah—State v. Musser, 175 P,2d 724, 
110 -Utah 684r vacated. on other 
grounds 68 S.Ct 897, 888 U.a H. 
92 LvBd. 56t ' .. 
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controlled. However, the fundamental right to 
worship cannot be abridged merely because per¬ 
sons threaten to stage a riot or because peace offi¬ 
cers believe or are afraid that breaches of the 
peace wiU occur if the rights are exercised.®^-® 

b. Licenses and Taxation 

A tax laid specifically on the exercise of religious 
freedom Is unconstitutional, but a permit or license may 
be required for the distribution of religious literature. 

A tax laid specifically on the exercise of religious 
freedom is^^-^o nnconstitutionsd, and the fact that 
the ordinance is nondiscriminatory does not render 
it constitutional.®^-*^ A flat license tax as applied 


16 C.J.S. 

to one who earns his livelihood as an evangelist or 
preacher is a restraint on freedom of religion,®4,22 
although a general uniform non-discriminatory 
property tax for revenue purposes imposed on all 
property alike, real or personal, regardless of its 
use, is not invalid, as applied to literature of a re¬ 
ligious organization.®^-** Generally, a license 
charge may not be made as a prerequisite to the 
sale or distribution of literature relating to one'^s 
religious belief,®^-*^ and various statutes and ordi¬ 
nances requiring a license or imposing a tax have 
been held invalid, as applied to the exercise of re¬ 
ligious freedom.®^-*® An enactment is invalid where 


Va-—Kirk v. Commonwealth, 44 S.B. 

2d 409, 186 Va. 839. 

Partionlu vlolatKms 

(1) Breach of peace. 

0 .S.—Cantwell v. State of Connecti¬ 
cut, Conn., 60 S.Ct 900. 810 U.S, 
296, 84 LuBd. 1218, 128 A.L.R. 1862. 
N.T.—People v. Reid, 40 N.T.S.2d 
798, 180 Misc. 289. 

(2) Contempt. 

m.—People V. Paxker, 74 N.S12d 528, 
897 nL 806. affirmed 68 S.Ct. 1082. 
884 U.S. 816, 92 L.Ed. 1747, re¬ 
hearing denied 68 S.Ct. 1184, 834 
TT.S. 840, 92 HBd. 1764, petition de¬ 
nied 69 &Ct. 128, 885 U.S. 856, 98 
IiJBia. 408. 

( 8 ) Dlsorderiy conduct. 

N.Y.—People v. Hussock, 28 N.T.S.2d 
520. certiorari denied Hussock y. 
People of State of New York. 61 S. 
Ct. 783, 812 U.S. 669, 85 l4.Ed. 1107. 
<4) IMsrespect to da;. 

Wash.—Bollina v. Superior Court for 
Clallam County, 188 P.2d 803, 16 
Wash.2d 873. 

(5) Quarrelins: and disorderly con¬ 
duct. 

Geu—^Bennett v. City of Dalton, 25 
S^E.2d 726, 69 Qa.App. 488. appeal 
dismissed 64 S.Ct. 197, 820 U.S. 
712, 88 KEd. 418. 

( 6 ) Unlawful cohabitation. 

Utah.—State v. Barlow, 163 P.2d 647. 

107 Utah 292, appeal dismissed 65 
act. 916. 824 U.S. 829, 89 UEd. 
1896, rehearinfiT denied 65 S.Ct. 
102$, 824 U.S. 891, 89 LuEd. 1488. 

®4.9 U.S.—SeUers v. Johnson, C.C. 
A.Iowa, 163 P.2d 877. certiorari 
denied 68 S.Ct. 856, 832 U.S. 851, 
92 L.Ed. 421. 

S4i20 U.a—Murdock v. Common¬ 
wealth of Pennsylvania, Pa., 63 S. 
Ct 870. 882, 89i; 819 U.S. 105, 157, 
87 LuEd. 1292, 1824, 146 A.L...IL 81. 
H e ld seUglons ventnxe 

Where defendants went about from 
door to door in city distributhig liters 
ature and solidtiniT people to pur¬ 
chase reli^ous books and pamphlets, 
and .in connection with such activi¬ 
ties defendants used a phonograph 


on which they played a record ex¬ 
pounding certain of their views on 
religion, defendants were engaged in 
a religious venture rather than in a 
commercial venture, for purpose of 
determining validity of licensing or¬ 
dinance. 

U.S.—Murdock V. Commonwealth of 
Pennsylvania, Pa., 63 S.Ct 870, 
882, 891. 819 U.S. 105, 167, 87 L. 
Ed. 1292. 1324. 146 A.LuR. 81. 

Falx Xrtbhox Standards Aot» in its 
application to employees of reli¬ 
gious corporation who work at that 
part of corporation’s activities which 
constitute interstate commerce, does 
not Impose a flat tax on religion. 
U.S.—^Mitchell V. Pilgrim Holiness 
CHiurch Corp., C.A.Ind., 210 F.2d 
879, certiorari denied 74 S.Ct 867, 
847 U.S. 1013, 98 D.Ed. 1186. 

64.21 U.S.—^Murdock v. Common¬ 
wealth of Pennsylvania, Pa., 68 S. 
Ct 870, 882, 891, 319 U.S. 105, 157, 
87 L-Ed. 1292, 1324, 146 A.L.R. 81. 

64^22 U.S.—PoUett v. Town of Mc¬ 
Cormick. S. a, S.C.. 64 S.Ct 717, 821 

U. S. 573, 88 L..Ed. 988, 152 A.L.R. 
817. 

The exemption from a license tax 
of a preacher who preaches, or a 
parishioner who listens, does not 
mean that either is free from all 
financial burdens of government in¬ 
cluding taxes on income or proper¬ 
ty. 

U.S.—^Follett V. Town of McCormick, 
supra. 

64.23 U.S.—Watchtower Bible & 
Tract Soc. v. Los Angeles County. 

C. A.Cal.. 181 P.2d 739, certiorari 
denied 71 S.Ct 51, 840 U.S. 820, 95 

D. Ed. 602. 

CaL—-Watchtower Bible & Tract Soc. 

V. Lros Angeles County, 182 P,2d 
178, 80 Cal.2d 426, certiorari de¬ 
nied 68 S.Ct 112, 882 U.S. 811, 92 
UBd. 889. 

64.24 Fla.—State ex rel Singleton 
V. Woodruff, 18 So.2d T04. 168 Ila. 
84. 

.64.25 Mich.—^People v. Decimer, 11 
N.W.2d 918, 807 Mich. 858. 
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Pa.—Commonwealth ▼. Brubaker, 
Quar.Sess., 39 Mun.li.R. 104. 

Fartioiilar statutes ox oxdlnaaoes 

(1) Prohibiting carrying and dis¬ 
playing of placards without a permit 
Mass.—Commonwealth v» Anderson, 

82 NJ^2d 684, 808 Mass. 870. 

(2) Prohibiting dissemination of 
information and opinion on the 
streets without permission. 

N.Y.—People v. Kieran, 26 N.Y.S.2d 

291. 

(3) Prohibiting distribution of any 
printed matter without a permit 
U.S.—^Kennedy v. City of Moscow, 

D.C.Idahp, 89 F.Supp. 26. 

(4) Prohibiting distribution of 
newspapers, etc., within city limits 
without a permit. 

Okl.—Bmch v. City of Guymon, 127 
P.2d 855, 75 Okl.Cr. 1. 

(5) Prohibiting peddling and dis¬ 
tribution of literature without a li¬ 
cense. 

U.S.—^Borchert v. City of R€uiger, 
D.C.Tex., 42 F.Supp. 677. 

(6) Prohibiting peddling of mer¬ 
chandise on streets without a li¬ 
cense. 

Ark.—^Berry v. City of Hope^ 172 S. 
W.2d 922, 206 Ark. 1106. 

(7) Prohibiting peddling of mer¬ 
chandise or literature without a li¬ 
cense. 

Ky.—Seevers v. City of Somerset 175 
S.W.2d 18, 296 Ky. 596, followed 
in Hibsman v. City of Madlsonvllle, 
176 S.W.2d 21. 295 Ky. 601. 

(8) Imposing, retail sales tax. 

S<D.—State v. Van Daalan, 11 N.W.2d 

528, 69,S.D. 466.' 

(9) Prohibiting sale, eta, of any 
goods,, wares, or merchandise without 
a licensa 

U.S.—^Murdock v. Commonwealth. of 
Pennsylvania, Pa:, 63 S.Ct 870, 682, 
891, 819 U.S. 106, 167, 87 UEd. 
1292, 1824, 146 A.LuR. 81. 

N.T.—^People v. Gage, 88 N.Y.S.2d 
817,179Misa 688. 
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the fee is not a nominal one imposed as a re|^a- 
tory measure and calculated to defray the expense 
on the streets and at home against the abuse of so¬ 
licitors,and where the fee is intended merely 
to defray the expenses of licensing and regulation 
but is in fact more than adequate to defray those 
expenses, or is more than small or nominal, its en¬ 
forcement violates the freedom of religion 
but enactments directed merely to regulation of pub¬ 
lic solicitation, providing for a nominal fee com¬ 
mensurate merely with the expense involved in 
registration and enforcement, are valid.®^-28 

The state or a subdivision thereof may prohibit 
the distribution of religious literature without a 
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license or permit,®^ may regulate the licensing of 
motion picture films,®®*® and may require licenses 
for parades and processions.®®*^® Where a statute 
vests a licensing board with discretion to be exer¬ 
cised with uniformity of method of treatment on 
the facts of each application, free from improper 
or inappropriate considerations and from tmfair dis¬ 
crimination, it does not deny freedom of wor- 
ship.®®*!® If a statute or ordinance vests arbitrary 
discretion in a public ofiicial to grant or refuse a 
permit it is invalid,®®*^® and discretion or restrain¬ 
ing control may not be vested in an administrative 
official, in the absence of appropriate standards to 
guide his action.®®*^® The state may not condition 


(10) Imposingr license tax on sale 
of literature. 

Fla.—State ex rel. Singleton v. 
Woodruff, 18 So.2d 704. 163 Fla. 84. 

(11) Imposing license tax on sell¬ 
ers of small merchandise. 

Pa.—Commonwealth, City of Nantl- 
coke V. Homer, 34 A.2d 169, 153 
Pa.Super. 488. 

(12) Prohlbltingr sellingr or offer¬ 
ing for sale any merchandise on 
public property without a permit 
Fla.-^State ex rel. Hough v. Wood¬ 
ruff. 2 So.2d 677, 147 Fla. 299. 

(18) Forbidding soliciting from 

house to house the gift of money for 
the use and benefit of an institution 
without a permit 

N.X—^Tucker v. Handall, 16 A.2d 324, 
18 N.XMlsc. 676. 

Purpose of treating partionlar sect 
as violators 

Where resolutions of town council 
purporting to require the obtaining 
of a permit for use of public park for 
religious meeting and resolution de¬ 
nying permit were passed to estab¬ 
lish a basis for treating Jehovah’s 
Witnesses as law violators and to 
Justify barring them from park, the 
resolutions were unconstitutional and 
unenforceable. 

U.S.—Sellers v. Johnson, C.C.A.Iowa, 
163 F.2d 877, certiorari denied 68 
S.Ct 356, 332 U.S. 861, 92 L.Bd. 
421. 

Paoi that the caller may he an 
ordained minister is not decisive of 
question whether ordinance requiring 
hawkers and peddlers to procure a 
license violates constitutional guar¬ 
anty of freedom of religious worship. 
Pa.—City of Pittsburgh v. Buffner, 
4 A.2d 224, 134 Pa.Super. 192. 

to sell not guaranteed 
The constitutional right of free¬ 
dom of worship does not guarantee 
anybody the right to sell anything 
from house to house or in buildings 
belonging to, or occupied by, other 
persons, as respects validity of ordi¬ 
nance requiring hawkers and peddlers 
to procure a license. 


Pa.—City of Pittsburgh v. Huffner, 
supra. 

64.26 TJ.S.—^Uurdock v. Common¬ 
wealth of Pennsylvania Fa.. 63 S. 
Ct. 870, 882, 891, 819 U.S. 106, 167, 
87 L.Ed. 1292, 1324. 146 A.KR. 81. 

64.27 D.O.—^Busey v. District of 
Columbia 188 F.2d 592, 78 U.S. 
App.D.C. 189. 

64.28 Ohio.—City of Middletown v. 
Baker. 53 K‘.E.2d 6d, 73 Ohio App. 
296. 

Definiteness 

If city ordinances prohibiting sale 
of merchandise without license or 
permit for which annual fee of one 
dollar was charged had specifically 
covered sale of magazines, the situa¬ 
tion presented, ordinances would not 
be unconstitutional aa denying free¬ 
dom of religion. 

Ohio.—City of Middletown v. Baker, 
supra. 

66. U.S.—^Douglas v. City of Jean¬ 
ette, Pa., C.C.A.Pa., 139 P.2d 662, 
affirmed 68 S.Ct. 877, 819 U.S. 157, 
87 L.Ed. 1324, rehearing denied 63 
S.Ct. 1170, 319 U.S. 782, 87 L.Ed. 
1726. 

Ark.—Cook V. City of Harrison, 21 
S.W.2d 966, 180 Ark. 646. 

Ga.—Coleman v. City of Griflin, 189 
S.E. 427, 55 GaA.pp. 123, dismissed 
58 S.Ct. 23, 302 U.S. 636, 82 L.Ed. 
495. 

Mass.—Commonwealth v. Anderson, 
172 N.E. 114, 272 Mass. 100, 69 A. 
L.R. 1097. 

N.J.—Maplewood Tp. v. Albright, 176 
A. 194, 13 N.J.Misc. 46. 

Ohio.—City of Cincinnati v. Mosier, 
22 N.B.2d 418, 61 Ohio App. 81. 

Pa.—City of Pittsburgh v. Ruffner, 
4 A2d 224, 134 Pa.Super. 192. 

Commonwealth v. Phillips, Quar. 
Sess., '73 PsuDist. & Co. 346. 

Commonwealth v. Boehmer, 88 
Plttsb.Leg.J.. 178, 81 Mun.L,R. 168 
—City of Pittsburgh v. Ruffner, 86 
Pittsb.Leg.J. 485, 80 Mun.L.R. 82, 
appeal quashed 4 A.2d 224, 134 Pa. 
Super. 192. 


Freedom of speech and of the press 
see infra § 213. 

65B U.S.—Joseph Burstyn, Inc. v. 
Wilson. N.Y., 72 S.Ct 777, 343 U.S. 
495, 96 L.Ed. 1098. 

'^SaozilegioTis^ motioo. jActiure film 
Under the First and Fourteenth 
Amendments a state may not ban a 
film on the basis of a censor’s con¬ 
clusion that it is “sacrilegious." 
U.S.—Joseph Burstyn, Inc. v. Wilson, 
supra. 

6B.10 N.H.—State v. Cox, 16 A.2d 
508, 91 N.H. 137, affirmed Cox v. 
State of New Hampshire, 61 S.Ct. 
762, 312 U.S. 669, 86 L.Ed. 1049. 
133 A.L.R. 1396. 

65.15 U.S.—^Poulos V. State of New 
Hampshire, N.H., 73 S.Ct. 760, 846 
U.S. 896, 97 L.Bd. 1106, 30 A.L,R. 
2d 987, rehearing denied 73 S.Ct. 
1119, 346 U.S. 978, 97 L.Bd. 1392— 
Cox V. State of New Hampshire, N. 
H, 61 S.Ct. 762, 312 U.S. 569, 85 L. 
Ed. 1049, 133 A.L.R. 1396. 
Regulation of meetings in streets or 
parks see infra subdivision e of 
this section. 

66^90 U.S.—^Eunz v. People of State 
of New York, N.Y., 71 S.Ct 312, 
340 U.S. 290, 95 L.Ed. 267, 71 S.Ct 
828, 340 U.S. 268, 95 L.Ed. 280— 
Largent v. State of Texas, 63 S.Ct. 
667, 318 U.S. 418, 87 L.Ed. 873. 

Fla.—^Hord v. City of Fort Myers, 13 
So.2d 809, 153 Fla. 99. 

Tex.—^Hoover v. State, Cr., 279 S.W. 
2d 859. 

65.25 U.S.—^Kunz v. People of State 
of New York, N.T., 71 S.Ct 312, 
840 U.S. 290, 95 L.Ed. 267, 71 S.Ct 
328, 340 U.S. 268, 96 L.Ed. 280. 
DeeigniatUm of park as saaiotiiaiy 
Convictions of defendants, who 
were members of religious group 
known as Jehovah’s Witnesses, of 
disorderly conduct based upon their 
use of public park for Bible talks 
without permit from city officials, 
although there was no statute or or¬ 
dinance prohibiting use of park with¬ 
out a permit could not be Justified 
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the solidtation of aid for the perpetuation of re¬ 
ligious views or S3rstems on a license, the grant of 
which rests in the exercise of a determination by 
a public official as to what is a-religious cause, 
and such a statute cannot be upheld on the ground 
that if the official acts arbitrarily, capriciously, or 
corruptly, his action is subject to judicial correc¬ 
tion. An ordinance requiring persons solicit¬ 
ing charitable contributions to secure express writ¬ 
ten permission is valid if construed as warranting 
denial of a permit only if the solicitation is fraud¬ 
ulent or would interfere with public convenience 

and safety.®5.40 

c. Marriage and Domestic llelations 

A prohibition of bigamy and poiygamy does not vio¬ 
late the constitutional guaranty of religious liberty, and 
the family itself Is not beyond regulation in the public 
interest. 

Laws prohibiting bigamy and polygamy do not 
violate the constitutional guaranty of religious lib¬ 
erty and freedom of conscience,®® nor does the 
constitutional guaranty render void a statute re¬ 
quiring male persons applying for a marriage li¬ 
cense to file with the clerk a certificate stating 
that they are free from acquired venereal disease.®^ 
The right to have a marriage solemnized by a min¬ 
ister of one’s own faith is an incident of the con¬ 
stitutional guarantee of freedom of religious wor- 

on grround that city officials had des- 
ismated the park €us a sanctuary 
for peace and quiet. In absence of 
showing: that defendants* conduct 
created a disturbance. 

TT.S.—^Kiemotko v. State of Maryland, 

Md., 71 S.Ct. 325; 828, ;ff40 U.S. 268, 

96 L.Bd. 267, 280. 

Provisions neitlier vague nor 

xmoertadn 

CaL—Gospel Army ' v. City of Los 
Angreles, 168 P.2d 704, 27 Cal.2d 232, i 
65.30 U.S.—Cantwell v. State of j 
Connecticut, Conn., 60 S.Ct. 900. 

310 U.S. 296, 84 L.BId. 1218, 128 A. 

L.R. 1362. 

66.35 U.S.—Cantwell y. 

Connecticut, supra. 

66.40 CaL—^Hescue Army v. Munic¬ 
ipal Court of City of Los Angeles, 

177 P.2d 8, 28 CaL2d 460, appeal 
dismissed 67 S.Ct. 1409, 881 U.S. 

649, 91 L.£d. 1666. 

66. U.S.-r-Resmolds V. U. S., Utah, 98 
U.S. 146, 26 L.Bd. 244. 

Barnette v. West Virginia State 
Board of Bducation^ D.CW.Va., 47 
RSupp. 261, affirmed 63 S.Ct, 1178, 

819 U.S. 624, 87 L.Bd. 1628, 147 
A.L.IL 674. 

7 C.J. p 1168 notes 14, 16—12 C.J. p 
944 note 87* 

67. “ Wis.—Peteisoh v. Wldula 147 


ship,®7*5 and a statute invalidating any marriage 
unless solemnized by a minister duly ordained and 
affiliated with a religion listed in the last preceding 
federal census of religious bodies has been held 
invalid.Any attempt by a statute to prevent 
the preaching or teaching of a religious belief that 
marriages should be solemnized only by regular min¬ 
isters of the gospel would be invalid.®A statute 
making it unlawful to erect or maintain any sign 
intended to aid in the solidtation pr performance 
of marriages does not deprive a minister of the 
free exercise of religion and is constitutional.®7-20 

Parents . and minors. The family itself is not 
beyond regulation in the public interest, as against 
a claim of religious liberty.®'^-^® The state has 
power to limit parental freedom and authority as 
to matters of consdence and religious convic^ 
tion,®7.30 and in acting to guard the general inter¬ 
est in youth’s well being> its authority is not nulli¬ 
fied merely because the parent groimds his claim 
to control the child’s course of conduct on reli^on 
or consdence.®*^-®® The religious convictions of 
a parent cannot inteffere with the "responsibility of 
.the state to protect the welfare of childreki.®7-40 
The state may accordingly regulate or prohibit skies 
by minors,®'^-^® penalize those who permit such 
minors to sell,®7.60 and prohibit the furnishing of 
articles to be sold by minors.®*^*®® . 

67.30 U.S.—^Prince v. Commonwealth 
of Massachusetts, Mass., 64 S.Ct. 
438, 321 U.S. 168, 88 L.Bd. 646, re-' 

. hearing denied 64 S.Ct. 784, 821 U.S. 
804, 88 L.Bd. 1090. 

Pa.—Commonwealth v. Beiler, 79 A,' 
2d 134, 168 PASuper. 462. 

67.35 U.S.—^Prince v. Commonwealth 
of Massachusetts, Mass., 64 S.Ct 
438, 821 U.S. 158, 88 645, re¬ 

hearing denied 64 S.Ct 784, 321 U. 
S. 804, 88 L.Bd. 1090. 

67.40 N.T.—^People on Complaint of 
Shapiro V. Dorln, 99 N.T.S.2d 830, 
199 Misc. 643, affirmed People v. 
Donner. 108 N‘.T.S.2d 767, 278 App. 
Div. 706, affirmed 100 N.B.2d 48, 
802 N.Y. 867, appeal dismissed Bon¬ 
ner V. People of State of New York 
on Complaint of Silverman, 72 S. 
Ct 178, 842 U.S. 884, 96 L.Bd. 663. 
67.46 U.S.—^Prince v. Commonwealth 
of Massachusetts, Maas., 64 S.Ct 
488, 821 U.S. 168, 88.L.Bd, 646, re^ 
hearing denied 64.. S.Ct 784, 821 
U.S. 804, 88 L.B3d. 1090. 

Or.—City of Portland v. Thornton, 
149 P,2d 972, 174 Or. 608, certiorari 
denied 66 S.Ct 123, 328 . U.S. 770, 

89 L.Bd. 616,. ’ , ' 

67j 50 Or.—City of Portland v* 

' Thornton, supra.. 

67.56 U.S.—Prince v. Commonwealth 
of Massachusetts, - M^a; 64 S.Ot 


State of 


N.W. 966, 167 Wis. 641, 62 L.R.A., 
N.S., 778, Ann.Cas.l916B 1040. 

67.5 N.Y.—O’Neill v. Hubbard, 40 N. 

Y.S.2d 202, 180^ Misc. 214. . 

67.10 N.Y.—0*NeiU v. Hubbard, su¬ 
pra 

In re. Saunders (Hpbbard), 37 N. 
Y.S.2d 341. 

67.15 Ky.—^Lodd v. Commonwealth, 
233 S.W.2d 617, 313 Ky. 764. 

67.20 Md.—^Lambert v. State, 69 A. 

2d 461, 193 Md. 651, 

Title.‘‘Bey.” on sign 
Conviction of violating statute 
making it unlawful to erect or main¬ 
tain any sign intended to aid in the 
solicitation or performance of maj> 
riages did not deprive minister of 
right to free exercise of religion be¬ 
cause based on evidence only that the 
title *Tlev.*' appeared on sign at en¬ 
trance of defendants home and that, 
defendant, had performed a large pro¬ 
portion of marriages in the county. 
Md.-rHopklns V. State, 69 A.2d 456, 
198 Md. 489, .appeal dismissed 70 
S.Ct :797, 839 U.S. 940, 94 L.Bd. 
1867. . 

^.25 ■ U.S.-;—Prince v. Commonwealth 
of Masea<*usetts, Mass., 64 S.Ct 
438, 821 U.S. 168, 88 L.Ed. 645. re¬ 
hearing denied 64 S.Ct 784, 821 
U.S. 804, 88 L.Ed. 1090. 
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d. Practice of HeiJing 

The regulation of the practice of religious beliefs 
with respect to healing is within the police power of the 
states. 

As is explained in Physicians and Surgeons § 6, 
in the exercise of the police power, the state may 
prohibit the practice of medicine without a license. 
Such regulation is not contrary to the constitutional 
guaranty of religious liberty or freedom of con¬ 
science,notwithstanding such statutes forbid the 
giving of treatment, or the practice of . healing, in 
a manner prescribed by the religious tenets pf cer¬ 
tain sects.®^ Furthermore, a statute making it a 
misdemeanor for failure to furnish medical at¬ 
tendance to a minor does not violate the constitution¬ 
al rights of a person who believes in prayer alone 
as a .remedy for sickness.^o The right to practice, 
religion freely does not include the liberty to ex¬ 
pose a child to communicable disease or to ill health 
or death,and a state or a court thereof may 
temporarily deprive pJtrents of the custody of their 
minor child and subject the child, over parental 
religious objection, to medical treatment.^®*^ per¬ 
sons treating human ailments by prayer or spiritual 
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means may be exempted from a statute making it 
a misdemeanor to practice medicine without a li- 
cense,70.3 and it is a question of fact in each case 
whether or not a faith healer is legitimately exer¬ 
cising his religious freedom or merely using re¬ 
ligion as a. subterfuge to practice medicine ille- 
gally.'^O-^ An ordinance providing for the fluorida¬ 
tion of water does not offend the constitutional 
guaranty of freedom of religion as to persons whose 
religious beliefs forbid them to take medication 
for the prevention or treatment of diseases.'^®*^ 

e. Preaching, Meetings, and Dissemination of 
Information 

Although a state or a subdivision thereof may not 
wholly deny the right to preach or to disseminate reli¬ 
gious views, the right to preach Is not absolute, and the 
state or a municipality may regulate the holding of 
meetings in streets or parks and the sale or distribution 
of literature. 

A state or subdivision thereof may not, by stat¬ 
ute or ordinance,, wholly deny the right to preach 
or to disseminate religious views,and statutes 
or ordinances absolutely prohibiting the right to sell 
or disseminate information are invalid.^®*^ The 


438« 321 U.S. 158, 88 L.Ed. 845, re- 
hearinsr denied <64 S.Ct. 784, 321 
XT.S. 804, 88 L.Bd. 1090. 

G& Ala.—^Fealy v. Birmingham, 

App., 73 So, 296. 

Wis.—State v. Harrison, 50 N.W,2d 
38, 260 Wis. 89. 

Health seorvloa for city employees 
A charter amendment establishing 
a health service system for city em¬ 
ployees did not illegally interfere 
with the freedom of religion of those 
who desired exemption because of 
thetr belief in hecUing by prayer be¬ 
cause it required them to disclose 
their religion hy filing an affidavit 
mahing the exemption claim. 

Cal.—^Butterworth v. Boyd, 82 P.2d 
434, 12 CaL2d 140, 126 A.I/.R. 838. 
6% Nr.D.— State v. Miller, 229 N.W. 
569, 59 N.D. 286. 

Wash.—State v. Verbon, 8 P.2d 1083, 
167 Wash. 140. 

CShxlsIdaa. Sdesitists 
Colo.—Smith v. People, 117 P. 612, 
51 Colo. 270, 86 IiJEl.A.,N.S., 168. 
Ohio.—State v. Marble, 73 N.B. 1063, 
72 Ohio St. 21. 106 Am.S.R. 670, 70 
L.R.A. 835, 2 Ann.Cas. 898. 

70. N.T.—^People v. Pierson, 68 N-B.' 
243, 176 N.T. 201, 98 Am.S.R. dOe, 
63 I 1 .R.A. 187. 

70.1 TJ.S.—^Prince v. Commonwealth 
of Massacbusetts, Maas., 64 S.Ct. 
438, 821 U.S. 158, 88 L..Ed. 645, re¬ 
hearing denied 64 S.Ct 784, 321 U. 
S. 804, 88 Ii.Ed. 1090. ~ 

70.2 IIL—^People ex reL Wallace v. 
Labrens, 104 N.B.2d 769, 411 IIL 
618, 30 A.l«.B.2d 1132, certiorari de¬ 


nied Labrenz v. People of State of 
Illinois ex rel. Wallace, 73 S.Ct 
24, 344 U.S. 824, 97 L.Bd. 642. • 

Mo.—^Morrison v. State, App., 262 S. 
W.2d 97. 

N.Y.—In re Selferth, 127 N.Y.S.2d 68, 
reversed on other grounds 137 N. 
Y.S.2d 35, 285 App.jDiv. 221, revers¬ 
ed on other grounds 127 Nr.B.2d 
820, .309 N.Y.‘80. 

70.3 Ill.—People v. Handzik, 102 N. 
E.2d 340, 410 Ill. 295, certiorari 
denied 72 S.Ct 760, 348 U.S. 927, 
96 L,.Bd. 1337. 

70.4 Ill.-^People v. Estep, 104 N.E 
2d 562, 346 IlLApp. 132, error con¬ 
ditionally dismissed 109 N.E..2d 762, 
413 Ill. 437, certiorari denied Estep 
V. People of State pf Illinois, 73 S. 
Ct 1112, 846 U.S. 970, 97 L-Ed. 1387, 
rehearing denied 74 S.Ct 16, 846 
U.S. 842, 98 L.Ed. 362^. 

70.6 Ohio.—^Eraus v. City of Cleve¬ 
land, Com.Pl., 116 N.B:2d 779, af¬ 
firmed, App., 121 Nr.E.2d 311. 

OKU—Dowell V. City of Tulsa, 273 P. 
2d 859, certiorari denied 75 S.Ct 
392, 348 U.S. 912, 99 D.Bd. —. 

70.e U.S.—Cantwell v. State of Con¬ 
necticut Conn., 60 S.Ct 900, 810 
U.S. 296, 84 L..Ed. 1213, 128 A:L..B. 
1852. 

Colo.—Hamilton v. City of Mont-' 
roae, 124 P.2d 767, 109 Colo. 228. 

OkL—Brown v. City of Stillwater, 
149 P.2d 609. 78 OkLCr. 399, fol¬ 
low^ in Ex parte Walrod, .149 P. 
2d 613, 78 Okl.Cr. 406. • - 

S|.C.—City of Gaffney v. Putnam, 15 j 
S.E.2d 130, .197, S.O. 237. 


Wis.—^Milwaukee County v. Carter, 
46 N.W.2d 90, 268 Wis. 139. 

The right to dlstrlbata handbills 
concerning religious subjects on the 
streets may not be prohibited at all 
times, at all places, and under all 
circumstances. The state may not 
prohibit the distribution of handbills 
in the pursuit , of a clearly religious 
activity merely because the handbills 
invite the purchase of books for the 
improved xmderstanding of the re¬ 
ligion or because the handbills seek 
in a lawful fashion to promote the 
raising of funds for religious pur¬ 
poses. 

U.S.—^Jamlson v. State of Texas, 
Tex.. 63 S.Ct. 669. 818 U.S. 418, 87 
I&Ed. 869. 

70.7 U.S.—Jamison v. State of Tex¬ 
as, supra—Jones v. City of Opelika, 
Ala., Aria. & Ark., 62 S.Ct 1231. 
816 U.S, 684, 86 Li.Ed. 1691, 141 A. 
L.H. 614, vacated on other grounds 
63 S.Ct. 890, 319 U.S. 103, 87 L.Bd. 
1290—^Bowden v. City of Port 
Smith, Ark., 62 S.Ct. 1231, 816 U.S. 
584, 86 L..Ed. 1691, 141 A.If.H: 514, 
vacated on other grounds 63 S.Ct. 
890, 8X9 U.S. 103, 87 L.Ed. 1290— 
Jobin V. State of Arizona, Ala., 
Ariz. & Ark., 62 S.Ct 1231, 316 U.S. 
684, 86 Ii.Bd. 1691, 141 A.Ii.R. 614, 
vacated on other grounds 63 S.Ct 
890, 319 U.S. 103, 87 L».Ed. 1290. 
Mass.—^Kenyon v. City of Chicopee, 
70 K.E.2d 241, 820 Mass. 628, 176 
A.L..R. 430. 

Tex.—^Pool V. State, 226 S.W.2d 868, 
154 Tex.Cr.R. 270. 



§ 2«6(2) CONSTITUTIONAL LAW 

right to preach, however, is not absolute;^®-* it is 
relative and must be subordinate to the public 
good.^®*® In exercising the right of distributing 
literature, a person may not deny to others their 
right to be secure in their homes against unwanted 
and unwarranted intrusion ;70.10 the constitution 
does not guarantee anyone the right to go freely 
onto private property to preach or disseminate in¬ 
formation,and an ordinance or regulation may 
prohibit the right to solicit or distribute informa¬ 
tion without the consent of the occupant of the 
premises.7®*!^ The state or a subdivision thereof 
may, by general and nondiscriminatory legislation, 
regulate the holding of meetings in streets or 
parks,regulate the sale or distribution of lit- 
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erature, 70.14 prohibit loud sounding devices or 
loud speakers, 70.15 and prohibit advertisements 
to be carried on in a specified manner.70.i6 

f . Sunday Laws 

Sunday regulattdha designed to promote the health, 
peace, and good order of society are not invalid as con¬ 
travening the constitutional guaranties with respect to 
the freedom of religion. 

Sunday regulations are enacted in the exercise 
of the police power, and, as explained in Sunday 
§ 3, are designed to promote the health, peace, and 
good order of society. Such regulations are not 
invalid as contravening the constitutional guaran¬ 
ties with respect to the freedom of religion.7i They 


Bafnsal to loavo after notloa 

A statute making It an offense for 
peddler or hawker of merchandise to 
refuse to leave premises after no¬ 
tice to leave constitutes unconstitu¬ 
tional abridgment of freedom of re¬ 
ligion as applied to minister of Je- 
hovah*s Witnesses who refused vil¬ 
lage manager's request to discontinue 
religious activities and leave gov¬ 
ernment-owned village constructed 
for defense workers. 

U.S.—^Tucker v. State of Texas, Tex., 

66 S.Ct 274, 826 TJ.S. 617, 90 L-Bd. 

274. 

708 N.T.—People v. Kunz, 128 N.T. 

S.2d 157, 205 Misc. 816. 

709 N.T.—^People v. Kunz, supra. 
Bight to coiKvext others 

The decisions sanctioning right of 
Jehovah’s Witnesses to try to con¬ 
vert others should not he construed 
as granting limitless and houndless 
freedom to any individual to decide 
for himself whether he will obey any 
particular law. 

K.T.—People v. L»o Vecchlo, 56 N’.T. 

S.2d 354, 185 Misc. 197. 
mterfoiixLg with txafftc 

(1) The religious freedom exercis¬ 

ed hy speaker on public street im¬ 
plies legal as well as ethical obliga¬ 
tion on his part to hold such meet¬ 
ings reasonable distance of 

curb so as not to interfere with pass¬ 
ing traffic. 

N.T.—People v. Kunz, 128 N.T.S.2d 

157, 206 Misc. 816. 

(2) Where religious speaker on 
public street attracts large crowd 
which impedes vehicular and pe¬ 
destrian traffic, the right of the 
speaker to preach under such cir¬ 
cumstances is subordinate to the 
right of the public to cross intersec¬ 
tions and travel through the streets 
on foot or in vehicles. ' 

N.T.—^People V. Kunz, supra. 

70.10 N.T.—People, on Inf. Hotaling, 

V. 47 N.T.S.2d ,702. 

^.11 CaL—State v. Vaughan, 150 P. 

2d 964, 65 CaLApp^2d Supp. 844, 


N.T.—People on Complaint of Du 
Bois V. Thorpa 101 N.T.S.2d 986, 
198 Misc. 462. 

70.12 N.T.-—Watchtower Bible & 
Tract Soc. v. Metropolitan Life 
Ins. Co., 79 N.E.2d 433, 297 N.T. 
339, 3 A.L.R.2d 1428, certiorari de- j 
nled 69 S.Ct. 232, 335 U.S. 886, 93 I 
L.Bd. 425, rehearing denied 69 S. j 
Ct. 479. 335 U.S. 912, 93 L.Ed. 446. 

People V. Brown. 27 N.T.S.2d 241, 
175 Misc. 989, affirmed People v. 
Bohnke, 38 N.B.2d 478, 287 N.T. 
154, certiorari denied Bohnke v. 
People of State of New Tork, 62 
S.Ct 1034, 316 U.S. 667, 86 L.lld. 
1743, rehearing denied 62 S.Ct 
1306, 816 U.S. 713, 86 L.Ed. 1778. 
Va—^Hall V. Commonwealth, 49 S.E. 
2d 369, 188 Va 72, appeal dismiss¬ 
ed 69 S.Ct 240, 336 U.S. 875, 93 
L.Ed. 418, rehearing denied 69 S.Ct 
480, 335 U.S. 912, 93 L.Ed. 446. 

70.13 U.S,—Cantwell v. State of 
Connecticut, Conn., 60 S.Ct 900, 
310 U.S. 296, 84 L.Ed. 1213, 128 A. 
L.R. 1352, 

Mickey v. Kansas City, D.C.Mo., 
43 F.Supp. 739. 

Pla—State ex rel. Singleton v. Wood¬ 
ruff, 13 So.2d 704, 153 Fla 84. 
License or permit see supra subdivi¬ 
sion b of this section. 

OoiLGesslon, tliat ohnroh servloMi not 
prohibited 

Ordinance which provided that no 
person should address any political 
or religious meeting in any public 
park but which, it .was conceded on 
oral argument did not prohibit 
church services in the park, as con¬ 
strued and applied to prohibit min¬ 
ister. of Jehovah's Witnesses from 
addressing a religious meeting of 
Witnesses and their guests in public 
park, violate dthe First Amendment 
to the Federal Constitution. 

U.S.—^B\)wler v. State of Rhode Is- 
. land, RL, 73 S.Ct 626, 845 U.S. 67, 
97 L.Ed. 828. 

7ai4 U.S.—City of Manchester v. 
Leiby, 'C.C.A.N.H., 117 P.2d 661, 
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certiorari denied 61 S.Ct 838, 813 
U.S. 562, 85 L.Ed. 1522. 

Mickey v. Kansas City, D.C.Mo., 
48 F.Supp. 789. 

Ga.—Jones v. City of Moultrie, 27 S. 
E.2d 89, 196 Ga. 526. 

Ferguson v. City of Moultrie. 29 
S.E.2d 786. 71 Ga.App. 16. follow¬ 
ed in Csikl v. City of Moultrie, 29 
S.E.2d 791, 71 Ga.App. 23. 

Blsoximiaatozy snfoxosmeii.t 

The purpose of ordinance prohibit¬ 
ing distribution of handbills of pre¬ 
venting the littering of streets would 
not except it from operation of free¬ 
dom of religion provision of federal 
Constitution, or Fourteenth Amend¬ 
ment if ordinance were enforced in 
discriminatory manner. 

Wls.—City of Milwaukee T. Snyder, 
283 N.W. 801, 280 Wls, 131, re¬ 
versed on other grounds 60 S.Ct. 
146, 808 U.S. 147, 84 L.Ed. 156. 

70.13 Colo.—^Hamilton v. City of 
Montrose, 124 P.2d 757, 109 Colo. 
228. 

Qa.—^Brinkman v. City of Gainesville, 
64 S.E2d 844, 83 Ga.App. 508. 

70.10 U.S.—^Mickey v. Kansas City, 
Mo., 43 F.Supp. 739. 

71- Ala—^Lane v. McFadyen, 66 So. 
2d 83, 259 Ala 205. 

Kan.—State v. Haining, 293 P. 952, 

I 131 Kan. 854. 

N.T.—People, v. Friedman, 96 N.E.2d 
184, 802 N.T. 75, appeal dismissed 
Friedman v. People of State of 
New Tork, 71 S.Ct. 623, 841 U.S. 
907, 95 L.Ed. 1345. 

N.C.—State v. McGee, 76 S.B.2d 783, 
237 N.C. 683, appeal dismissed Mc¬ 
Gee V. State of North Carolina, 74 
S.Ct 50, 346 U.S. 802, 98 L.Ed. 334. 
rehearing denied 74 S.Ct 272, 346 
U.S. 918, 98 L.Bd. 418. 

Puerto Rico.—People v. Garcia, *22 
Porto Rico. 769. 

Wash.—^tate v. Grabinski, 206 P.2d 
1022, 33 Wash.2d 608. 

60 CLJ. p 1032 note 49. 
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are essentially civil, and not religious, regulations, 
whose validity is neither strengthened nor weaken¬ 
ed by the fact that the day of rest they enjoin is 
the Sabbath,*^^ and because of the requirement of 
complete separation of church and state, the valid¬ 
ity of such laws cannot be upheld on any religious 
principle, tenet or belief.*^ 3.6 

The religious liberty of persons observing anoth¬ 
er day, prescribed by their faith, as a day of de¬ 
votion has been held not to be infringed by Sunday 
laws containing no exceptions with reference to 
thein.^^ Where, however, the primary purpose of 
the statute is to enforce the religious observance 
of the day, it is void as a violation of the constitu¬ 
tional guaranties with respect to religious freedom.^6 

§ 206(3). -Public and Private Schools 

a. In general 

b. Religious influences and instruction 


a. In General 

The state may make reasonable rules and regulations 
affecting the public schools without violating the consti¬ 
tutional guaranties of religious liberty and freedom of 
conscience. 

The state may make reasonable rules and regu¬ 
lations affecting the public schools without violat¬ 
ing the constitutional guaranties of religious liberty 
and freedom of conscience.^3 por example, the 
state may safeguard the health of public school 
children,'^'^ and may forbid the teaching of evolu¬ 
tion in the public schools.^® A statute, ordinance, 
or regulation may require school attendance*^ 3.5 Jn ^ 
public, private, day, or parochial school, or institu¬ 
tion for the education of children,73.io or may re¬ 
quire instruction by approved tutors or by having 
them taught at home by qualified teachers,^ 3.16 
and may prescribe the subjects or require systemat¬ 
ic secular education.73.20 xhe state is prohibited 


72. IT.S. — Bruns wick-Balke-Collan- 
der Co. v. Evans, D.G,Or., 228 F. 
991, appeal dismissed 89 S.Ct. 5, 
248 U.S. 687, 63 L..Ed. 484. 

60 C.J. p 1082 note 50. 

73. Md.—^Levering: v. Williams* 106 
A. 176, 134 Md. 48. 4 A.L..R. 874. 

60 C.J. p 1038 note 62. 

73.5 Fla.—^Henderson v. Antonacci, 
62 So.2d 6. 

74L Mo.—^Komen v. City of St Leu- 
is, 289 S.W. 888, 816 Mo. 9. 

60 C.J. p 1033 note 52. 

75. N.T.—People v. C. KUnck Pack¬ 
ing: Co., 108 N,B, 278, 214 N.Y. 121. 
Ann.Cas.l916D 1061. 

Okl.— Bx. parte Fergmson, Cr., 70 P. 
2d 1094. 

60 C.J. p 1084 note 54. 

76. N.H.—State v. Drew, 192 A. 629. 
Pa.—Commonwealth v. Smoker. Quar. 

Sess., 64 lianc.Ii.Rev. 181—Com¬ 
monwealth V. Beiler. 52 Lianc.Ii. 
Rev. 167, 64 York Legr.Rec. 183, 
affirmed 79 A2d 134, 168 Pa.Super. 
462. 

gnmishingf hooks, etc. 

(1) A statute providing: for the 
purchase of free school books to all 
school children of the state, includ¬ 
ing children attending private and 
parochial schools, is consistent with 
the guaranty of religious liberty. 
Li 8»—^Borden v. Louisiana State Board 

of Education, 123 So. 655, 168 La. 
1006. 67 A.L.R. 1188. 

(2) The religion to which children 
of school age adhere is not subject 
to control by the state, but the; chil¬ 
dren themselves are subject to its 
control, and the state which allows 
the pupil to subscribe to any reli¬ 
gious creed should not, because of 
his exercise of this right, proscribe 
him from benefits common to aJL j 

16 aJ.S.--66 


There should be no religious dlsgual- 
ification in a state’s private citizens 
for privileges available to a class to 
which they belong, such as the right 
of school children to free distribu¬ 
tion of textbooks regardless of 
whether they attend public or private 
or sectarian schools. 

Miss.—Chance v. Mississippi State 
Textbook Rating and Purchasing 
Board, 206 So. 706, 190 Miss. 453. 

(3) However, it has been held that 
the furnishing of text-books and 
supplies to the children of parochial 
schools is unauthorized under the 
education law; that to construe the 
statute as authorizing it would be to 
render it unconstitutional. 

N.Y.—Smith v. Donahue, 195 H.Y.S. 

716, 202 App.Div. 666. 

BzpaiLdiiig definition of teacher la 
retizesaeat aot 

The 1945 amendment to teachers’ 
retirement act expanding definition of 
teacher so as to give credit for teach¬ 
ing in parochial schools prior to 
1937 to teachers who became con¬ 
tributing members of state teachers’ 
retirement system prior to July 81, 
1988, is not invalid as violative of 
constitutional provision relating to 
religious liberty. 

Utah,—Gubler V. Utah State Teach¬ 
ers* Retlrem^t Board, 192 P.2d 
680, 113 Utah 188, 2 A.L.R.2d 1022. 

77- Ihd.—^Vonnegut v. Baun, 188 N. 

B, 677, 206 Ind. 172. 

Fhysiocg. examination 
S.D.—Strelch v. Aberdeen Board of 
Education, 147 N.W. 779, 84 S.D. 
169, L.R.A.1916A 632, Ann.Cas. 

1917A 760. 

Vaooiiuiifeioa 

Ind.—^Vonnegut v. Baun, 188 N.E. 677, 
206 Ind. 172. 

Ky,—^Mpsier v. Barren County Board 
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. of Health, 215 S.W.2d 967, 808 Ky. 
829. 

KH.—State v. Drew, 192 A. 629. 
Tex.—City of New Braunfels v. 
Waldschmidt. 207 S.W. 803, 109 
Tex. 302. 

Vaccination prior to admission to 
public schools see infra S 207. 

78. Tenn.—Scopes v. State, 289 S.W. 
368, 164 Tenn. 105. 

78d U.S.—^Prince v. Commonwealth 
of Massachusetts, Mass., 64 S.Ct. 
438, 321 U.S. 158, 88 L.Ed. 645, re¬ 
hearing denied 64 S.Ct. 784, 821 U. 

S. 804, 88 L.Ed. 1090. 

Pa.—Commonwealth v. Smoker, 110 
A.2d 740, 177 Pa.Super. 486—Com¬ 
monwealth V. Beiler, 79 A.2d 134, 
168 Pa.Super. 462. 

Parents have no constitutional 
right to deprive their children of 
education or prevent state from as¬ 
suring children adeauate preparation 
for independent, intelligent exercise 
of their privileges and obligations as 
citizens in free democracy. 

Pa—Commonwealth v. Beiler, 79 A. 
2d 184, 168 PaSuper. 462—Com¬ 
monwealth ex rel. School District 
of Pittsburgh v. Bey, 70 A.2d 693, 
166 PaSuper. 136. 

78.10 Pa—Commonwealth v. Beiler, 
79 A.2d 184, 168 PaSuper. 462— 
Commonwealth v. Bey, 70 A.2d 693, 
166 PaSuper. 186. 

Va—^Rice v. Commonwealth, 49 S.E. 

2d 342, 188 Va 224, 8 A.L.R.2d 1892. 
78.16 Pa—Commonwealth v. Beiler, 
79 A.2d 134, 168 PaSuper. 462. 

Va—^Rice v. Com., 49 S.B.2d 842, 188 
Va 224, 8 A.L.R.2d 1392. 

78.20 N.Y.—Application of Auster, 
100 N.Y.S.2d 60, 198 Misc. 1055, af¬ 
firmed Auster V. Weberman, 102 N. 

T. S.2d 418, 278 App.Div. 666, af¬ 
firmed 100 N.El2d 47, 802 N.Y. 855, 
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from accepting secular education as a substitute, in 
whole or in part, for statutorily required secular 
education,'^5.26 a church cannot be permitted to 
operate a school system within the public school sys- 
tem.78.80 A public school teacher may be dismissed 
under school regulations ior entertaining certain 
views and beliefs although such views and beliefs 
may be based on her religion^® A statute may re¬ 
quire all teachers in public schools to take an oath 
that the teacher does not believe in the use of 
force or unconstitutional means to overthrow the 
government, and require a disavowal, of member¬ 
ship in organizations believing in such over- 
throwJ^*5 

' Under constitutional guaranties, public funds, 


public taxation, or a public bond issue'may not be 
; used to support a parochial school,and pub¬ 
lic school property or funds may not be used to 
advance a particular religion or to' aid religious 
groups.7^-15 The principle of separation of church 
and state is violated where tax-supported school 
buildings are used for the dissemination of religious 
doctrines and a compulsory education system helps 
to provide pupils for religious classes of sectarian 
groups: The inclusion of a parochial school 
in a public school system and its mmntenance 
as a part of, and an adjunct to, the parish church 
in its religious teaching, where children of every, 
faith may be compelled to attend, constitutes a de¬ 
nial of the guaranty of religious freedom^^-^S; 


. affirmed 104 N'.T.S.2d 66, 278 App. 
3>lv. 784, appeal dismissed Weber- 
man v. Auster, 72 S.Ct. 178, 842 
XJ.S. 884, 96 Ii.Ed. 663. 

Commonwealth v. Seller, 79 A. 
2d 134, 168 Pa.Super. 462. 

Absence of re^tiired courses 
Where children attended religious 
school, which did not conduct any 
formal or systematic instruction In 
ten common branches and other 
courses of study reaulred by state 
education law, and neither instruc¬ 
tion nor textbooks • were In English, 
enforcement of compulsory educap 
tion law, against parents would not 
infringe upon parents* religious lib¬ 
erty notwithstanding that. law of 
parents’ religion conflicted with secu¬ 
lar compulsory education law. 

N.T.—^People on Complaint of Sha¬ 
piro V. Dorln, 99 N.T.S.2d 880, 199 
Misc. 643. affirmed People v. Don- 
ner, 108 N.T.S.2d 767, 278 App-Div, 
705, affirmed 100 N.K2d 48, 302 N. 
Y.. 857, appeal dismissed Donner v. 
People of State of New York on 
Complaint of Silverman, 72 S.Ct 
178, 342 U.S. 884, 96 L.Ed. 663. 
Tans N.Y.—^People on Complaint of 
Shapiro v. Dorln, 99 N,Y.S.2d 880, 
199 Misc. 643, affirmed People v. 
Doimer, 103 N.Y.S.2d 757, 278 App. 
Div. 705, affirmed 100 N.E.2d 48, 
302 N.Y. 857, appeal dismissed Don¬ 
ner V. People of State of New York 
on Complaint of Silverman, 72 S. 
Ct 178, 34Z U.S.. 884, 96 L.Ed. 668, 
78.30 N.M.—^Zellers v. Hull, 236 P. 
2d 949, 55 N.M. 501. 

79« N.Y.—McDowell v. Board of 
Education of City of New York, 
172 N.Y.a 690, 104 Misc. 664. 

79A N.J.—^Thorp v. Board of Trus¬ 
tees of Schools for Indus. Ed. of 
Newark, 79 A.2d 462, 6 N.J. 498, 
vacated on other grounds 72 S.'Ct, 
86, 842 U.S. ,803, 96 LJBd. 608. 

TWO Mo.—Berghom v. Reorganiz¬ 
ed School DiiSt. No. 8, Eranklin 
CJounly, 260 S.W.2d 678. 
Olkio.-^^^*indl^ V. City of Cohneaut, 


12 Ohio Supp. 161, modified on oth¬ 
er grounds 62 N.B.2d 818, 146 Ohio 
St 480, afilrmed 68 N.E.2d 449, 76 
Ohio App. 163. 

79.16 Mo.—^Berghom v. Reorganized 
School Dist. No. 8, PrankUn Coun¬ 
ty, 260 S.W.2d 673. 

Wia—Milwaukee County v. Carter, 
45 N.W.2d 90, 268 Wis. 189. 

Xtooa of services of school district’s 
custodian to church under exchange 
agreement whereby custodian’s reg¬ 
ularly assigned tasks were to be per¬ 
formed by others while he assisted 
the church was not a payment from 
any public funds or moneys in ’’aid 
of church” within constitutional pro¬ 
vision prohibiting aid by school dis¬ 
trict to church. 

Colo.—School Dist No. 97 in Weld 
County V.. Schmidt 263 P.2d 581, 
128 Colo. 495. 

Discretion to grant use of soliool 
building- 

Where statutes gave board of edu- 
I cation broad discretionary power as 
to granting of application by organ¬ 
izations for use of school buildings, 
refusal of application by religious 
sect most of, whose members were, 
not citizens. of community involved 
and whose tenets were not consonant, 
with teachings of school on princi¬ 
ples of good citizenship, was not de¬ 
nial of constitutional right of f)ree- 
dom ot worship. 

Ohio.—State ex reL Greisinger y. 
Grand Rapids Board of Education, 
100 N.Bw2d 294, 88 Ohio App. 364, 
appeal dismissed 92 N.E.2d 898, 
163 Ohio St 474, certiorari denied 
71 act 61, 340 U.S. 820,‘96 luEd. 
603, rehearing denied 71 S.Ct 733, 
841 U.S. 917, 95 L..Ed. 1352. 

Ohapel in portion of. school 
Where personalty aijid realty held 
by successor trustees of negro in¬ 
dustrial school was directed by chan¬ 
cellor to be transferred under cy 
pr^ doctrine to board of pubUc in¬ 
struction of coimty, and decree re¬ 
served to trustees a chapel for re- 
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ligious worship which was located’ 
in a portion of one building of school, 
and sufficient money was retained by 
trustees, under court supervision to 
maintain chapel until further orders 
of chancellor, and no state monies 
were to be spent under decree in aid 
of any sectarian institution, federal 
cdnstitutional provision for separa¬ 
tion of state and church and state 
constitutional prohibition against 
spending of public monies in aid of 
sectarian institution were not vio¬ 
lated. 

Pla.—^Fenske v. Coddington, 67 So.2d 
452. 

79*20 U.S,—People of State of 1111- 
. hois ex reL McCollum v. Board of 
Education of School Dist No. 71, 
Champaign County, Ill.. 68 S.Ct 
461, 388 U.S. 203, 92 DEd. 648. 
7W6 Mo.—^Harfst v. Hoegen, 163 S. 
W.2d 609, 849 Mo. 808, 141 AX.lt 
1136. 

The long cbogulescieiice of pazenta 
of public school children in action of 
school board in taking parish school 
into public school system and there^ 
after supporting the school by public 
fundd, and permitting the school to 
continue to be conducted as a parish 
schooL could not make such.action 
proper. 

Mo.—Harfst v. Hoegen, suprau 
Such oondnot is not lAwfol not¬ 
withstanding taxst that church at¬ 
tendance was customarily before 
school hours, or that religious In¬ 
struction might be given during re¬ 
cess periods, or that participation of 
child of other denominations in such 
services might not be required. 

Mo.—BEarfst v. Hoegen, supra. 

The segregation of children of one 
denomination from other children' 
and their mandatory attendance at 
one or the other of two grade schools 
according to their religion constitut¬ 
ed a denial of' religious freedom, 
whether schools were of ^ual or of 
^uneaual facilities. 

;Mo.—Harfbt t;: Hoegem liupi^ 
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Without violating religious liberties, a statute or 
regulation may provide for transportation for school 
children,and may limit suci transportation to 
children attending the public schools,78.36. and may 
spend tax-raised funds to pay the bus fares of paro¬ 
chial school pupils as part of a general program 
under which it pays the fares of pupils attending 
public and other schools 

Saluting flag, A statute or regulation requiring 
children to salute the American flag as a prerequi¬ 
site to continued attendance at a public school is 
invalid as denying freedom of worship,^® but it was 
formerly held that statutes, or regulations of school 
boards, requiring in public schools the salute and 
pledge of allegiance to the flag of the United States 
did not contravene the constitutional guaranty of 
religious liberty and freedom of conscience ,zU 
though others who thought the process of inculcat¬ 
ing respect for the flag contradicted their religious 
belief, and particularly parents, had a right to teach 
and instruct the children that such teachings were a 
violation of the law of God.^^-S A statute sOr regu¬ 
lation relative to teaching school children proper 
respect for the American flag and providing for 
punishment to anyone hindering the canning out 
of the flag salute ceremonial is invalid in its applica¬ 
tion to a parent hindering the carrying out of the 
ceremony,8i*i0 in its application to a teacher who, 
because of religious beliefs, refuses to observe the 
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ceremony in a private school for children of a 
religious sect,8i-i6 and as applied to members of a 
school board who reinstated pupils suspended by a 
teacher for a refusal because of religious beliefs 
to participate in a flag ceremonial.8i-20 

Teaching foreign language. State statutes, pro¬ 
hibiting the teaching of any modem language, other 
than English, to any pupil in private or public 
schools who has not passed the eighth grade have 
been held not to infringe state constitutional provi¬ 
sions guaranteeing religious liberty,^^ but such 
statutes, as applied to parochial schools, on error to 
the supreme court of the United States were de¬ 
clared to be a deprivation of liberty without due 
process of law contrary to the Fourteenth Amend- 

mentS2.6 

b. BeLigious Infinences and Instructioii 

without violating the conatitutional guaranties of 
religious liberty, a statute or regulation may excuse pupils 
from attendance in order to participate in religious ex¬ 
ercises, or may provide for the reading In public schools 
from a particular version of the Bible, without note or 
comment. 

Religious exercises in the public schools, such as 
reading the Bible, offering prayer, and singing de¬ 
votional songs where attendance or participation is 
optional with the pupil or his parents, are not, in 
some states, prohibited by the constitutional guarr 
antics of religious liberty and freedom of con- 


79.30 Ky.^Nichols v. Henry, 191 8.^ 
W.2d 930, 801 Ky. 484, 168 A-I/JEL 
1386. 

79.35 Wash.—Visser v. Nooksack 
Valley School Dlst, No. 606.' What¬ 
com County, 207 P.2d 198, 33 Wash. 
2d 699. 

79.40 U.S.—^Ehrerson v. Board of 
Education of Bwingr Township, N. • 
J., 67 act 604, 330 U.S. 1, 91 L.. 
Bd. 711, 168 A.I 4 .H. 1392, rehearing 
denied 67. S.Ct 982, 830 U.S. 856, 
91 KBd. 1297. 

80. U.S.—West Virginia State Board 
of BSducation v. Barnette, W.Va., 

68 act 1178, 819 U.S. 624; 87 L.Ed. 
1628, 147 A.L.R. 674. 

Kan.--State v. Smith, 127 P.2d 618, 
156 Han. 688 , 141 A.I 4 .H. 1023. 

Okl.—Pendley v.^ State, 141 P.2d 118, 
77 Okl.Cr. 269, followed in Carter- 
Mort V. State, 141 P.2d 122, 77 Okl. 
Cr., 269—rZimmerman v. ^tate, 141 
P.2d 123, 77 OkLCr. 266—Partain v. 
State, 141 P.2d 124, 77 OkLCr. 270. 
au.—State v. Davis, 10 N.W.2d 288, 

69 S.D. 328. 

Wash.—^Bolling v. Superior <^urt for 
Clallam County, 133 P.2d 803, 16 
Wash.2d 873.. - 

81, • U.S.—Mihersville School Dist v. 
Ck)hitls. .Pa., 60 act 1010, 810 U.S. 
686. 84 LuECL 1376. 127 A.L.R. 1408. 


Johnson v. Town of Deerfield, D. 
C.Mass., 26 P.Supp. 918, affirmed 69 
act 791, 806 U.S. 621, 83 L.Bd. 

. 1027, rehearing denied 6.9 S.CJt. 832, 
307 U.S. 660, 83 L.Ed. 1629. 

Ariz.—State v. Davis, 120 P.2d 808, 68 
Ariz. 444. ' ’ 

CJal.—Gabrielli v. Knickerbocker, 82 
P.2d 891, 12 Cal.2d 85, appeal dis¬ 
missed 69 S.Ct 786,> 306 U.S. 621, 
83 L..Bd. 1026. ^ 

Fla—State ex rel. Bleich v. Board 
of Public Instruction for Hills¬ 
borough County, 190 So. 816, 139 
Pla 43. . 

Gsl. —^Leoles v. Landers, 192 S-B. 218, 
184 Oa 680, appeal dismissed 58 S. 
Ct. 364, 302 U.S. 666, 82 L.Bd. 607. 

Meuea—Nicholls v. Mayor and School 
Committee of Lynn, 7 N.B.2d 677, 
no A.L.R. 877. 

N.J.—^Hering v. State Board of Edu¬ 
cation, 189 A, 629, 117 N.J.Law 455, 
affirmed 194 A. 177, 118 N.J.Law 
666, appeal dismissed 68 S.Ct. 762, 
303 U.S. 624, 82 L.Ed. 1087. 

N.T.—^People ex reL Fish v. Sand- 
strom. 18 N.E.2d 840, 279 N.T. 623, 
12 A.L.R. 646. 

People ex rel. Pish v. Sandstrom, 
8 N.Y.a2d 1006, 167 Misc. 436. 

Pa—Commonwealth v. Bortlik, Quar. 
Sess., 6 Monroe L.It 24—Common¬ 
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wealth ex reL v. Bey, 92 Pittsb.Leg. 
J. 84, 67 York Leg.Rec. 200. 

81.6 Ariz.—State v. Davis, 120 P.2d 
808, 68 Ariz. 444. 

81.10 Okl.-^Pendley v. State, 141 P. 
2d 118, 77 Okl.Cr. 259. 

81.15 Okl.—Carter-Mort v. State, 141 
P.2d 122, 77 Okl.Cr. 269. 

81.20 Okl.—Zimmerman v. State, 

141 P.2d 128, 77 Okl.Cr. 266. 

82. Iowa—State v. Bartels, 181 'N. 
W. 608, 191 Iowa 1060, reversed on 
other grounds Bartels v. State of 
Iowa 43 S.Ct. 628, 262 U.S. 404, 67 
L.Ed. i047i 

Neb.—^Nebraska Dist. of Evangelical 
Lutheran Ssmod of Missouri, Ohio 
and other States v. McKelvie, 187 
N.W. 927, 108 Neb. 448, reversed on 
other’ grounds Bartels v. State of 
Iowa 48 S.Ct. 628, 262 U.S. .404, 
67 L.Ed. 1047—Meyer v. State, 187 
N.W.' 100, 107 ■ Neb. 657, reversed 
on other grounds 43 S.Ct 626, 262 
U.S. 890, 67 L.Bd. 1042, 29 A.L 1 .R. 
1446. 

82.6 U.S.—^Bartels v. State of Iowa 
' 43 S.(3t 628,' 262 U.S. 404, 67 L.Ed. 

1047 —Meyer V. State, Neb., 43 S.Ct 
625, 262 U.B. 390, 67 L.Ed. 1042, 29 
A.L.R. 1446. 
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science.88 However, in other jurisdictions the con¬ 
stitutional guaranties of religious liberty and free¬ 
dom of conscience forbid religious exercises in pub¬ 
lic schools, such as offering prayer and the sing¬ 
ing of religious songs,notwithstanding the pupils 
may be excused from attending such exercises on 
application by themselves or their parents.Fur¬ 
thermore, without contravening the constitutional 
guaranties of religious liberty and freedom of con¬ 
science, a law or regulation may forbid religious 
instruction or the reading of religious books, in¬ 
cluding the Bible, in the public schools.*® 

Separation of church and state, and not the in¬ 
dividual preferences or prepossessions of the jus¬ 
tices of the supreme court of the United States, 
is the constitutional standard to be applied in de¬ 
ciding where secular ends and sectarian begins in 
education,*®-! and the problem is one of degree.*®*^ 
In order to be a '^sectarian” book within the pro¬ 
hibition of establishment of religion clause, the book 
itself must show that it teaches the peculiar dogmas 
of a sect as such, and not alone that it is so com- 
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prehensive as to include them by the partial.inter¬ 
pretation of its adherents.*®-* Permitting repetition 
of the Lord’s Prayer in public schools does not con¬ 
travene the constitutional guarantee.*®-** A statute 
or regulation may prohibit a public school teacher 
from teaching sectarian religion and doctrines dur¬ 
ing school hours,*®-® and the dissemination of re¬ 
ligious literature during such time.*®-® 

Excusing pupils to attend religious instruction. 
Without violating religious liberties, a statute or 
regulation may excuse pupils from attendance in 
order to participate in religious exercises or ob¬ 
servances or to receive moral and religious instruc¬ 
tion or education, at places other than public school 
buildings or grounds,*®-7 as where the program in¬ 
volves neither religious instruction in public school 
, classrooms nor the expenditure of public funds,*®-* 
but where the classroom is turned over to reli¬ 
gious instructors, such program is invalid.*®-® The 
constitutionality of a released time program is to 
be tested by a consideration of the factual aspects 
of the particular program under scrutiny.*®^!® A 


83. Mass.—Splller v. Wobum, 12 Al¬ 
len 127. 

13 O.J. p 943 note 65. 

Beligious instruction in public 
schools see Schools and School Dis¬ 
tricts S 486. 

84. IlL—^People V. Board of Educa¬ 
tion of Dist. 24. 92 N.E; 251. 245 
lU. 884. 29 L.R.A.,N.S.. 442. 19 Ann. 
Cas. 220. 

Mo.— Ck>rpiui Xcixls SecuzLdiim dted in 
Harfst y. Hoesren, 163 S.'W’.2d 609, 
612. 849 Mo. 808. 141 AX.R. 1136. 

12 C.J. p 943 note 66. 

La.—Herold v. Caddo Parish 
School Directors. 68 So. 116, 136 
La. 1034, L.R.A1915D 941. Ann. 
Oas.l916A 806. 

Neb.—State v. Scheve, 91 N.W. 846, 
93 N.W. 169, $5 Neb. 858. 59 L.IIJL 
927. 

88. Ohio.—Cincinnati Board of Ed¬ 
ucation y. Minor. 23 Ohio St 211. 18 
Am.B. 233. 

New Antioch Board of Education 
V. Pulse, 10 Ohio S. & C.P., 17. 7 
Ohio N.P. 58. 

86.1 U.S.—^Zorach y. Clauson, N.T., 
72 S.Ct 679, 343 U.S. 806, 96 L.Ed, 
954. 

86.8 U.S.—^Zorach v. Clauson. supra. 

8^ N.J.—^Doremus v. Board of Ed¬ 
ucation of Borough of Hawthorne, 
71 A.2d 782, 7 NJ.Super. 442, af¬ 
firmed 75 A2d 880. 5 N.J. 485. ap¬ 
peal dismissed 72 S.Ct 894. 842 U. 
S. 429, 96 L.Ed. 476. 

Blblo 

(1) The Old Testament of the Bi¬ 
ble. because of ita antiquit 7 , its con¬ 
tents and Its wide acceptance, is not 

a ^sectarian bool^*, I 


N.J.—Doremus v. Board of Education 
of Borough of Hawthorne. 75 A2d 
< 880, 6 N.J. 435. appeal dismissed 72 
S.Ct 394, 842 U.S. 429. 96 L.Bd. 
475. 

(2) The Bible, or any particular 
edition thereof, although adopted by 
one or more denominations as au¬ 
thentic or Inspired, is not a **secta- 
rian book.” 

N.J.—^Doremus y. Board of Education 
of Borough of Hawthorne, 71 A 2d 
732, 7 NJ.Super. 442, affirmed 75 
A2d 880. 5 N.J. 485. appeal dis¬ 
missed 72 S.Ct 394. 842 U.S. 429. 
96 L.Ed. 475. 

86.4 N.J.—Doremus v. Board of Ed¬ 
ucation of Borough of BEawthome, 
75 A2d 880, 5 N.J. 435, appeal dis¬ 
missed 72 S.Ct 894, 842 U.S. 429, 96 
L.Bd. 476. 

86.6 NM.—Zellers v. Huft 236 P.2d 
949, 55 NM. 501. 

88-6 N.M.—^Zellers y. Huff, supra. 

80.7 U.S.—^Zorach v. Clauson, NT.. 
72 S.Ct 679, 848 U.S. 806, 96 L.Bd. 
964. 

Cal.—Gordon y. Board of Education 
of City of Los Angeles, 178 P.2d 
488, 78 Cal.App.2d 464. 

Ill.—People ex rel. lAtlmer y. Board 
of Education of City of Chicago, 68 
NR2d 305, 394 IlL 228, 167 AL. 
R. 1467. 

NT.—^Lewis v. Spaulding, 85 NT.S. 
2d 682, 193 Misc. 66. appeal dis¬ 
missed 85 NE.2d 791. 299 NT. 564. 
Bosx>eotlsg religious nature of peo¬ 
ple 

, The people of the United States are 
a religious people whose histltutions 
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presuppose a Supreme Being, and 
therefore, when state encourages reli¬ 
gious Instruction or co-operates with 
religious authorities by adjusting 
schedule of public eyents to sectar¬ 
ian needs, it follows best traditions, 
for it then respects religious nature 
of people and. accommodates public 
senrice to their spiritual needs; and 
to hold that, by reason of the First 
Amendment, a state may not so do. 
would be to prefer those who belieye 
in no religion over those who do be- 
lieva 

U.S.—^Zorach v. Clauson, NT., 72 S. 
Ct 679, 843 U.S. 806, 96 L.Ed. 954. 
The govemmeut cam close its doors 
or suspend its operations as to those 
who want to repair to their religious 
sanctuary for worship or instruction. 
U.S.—^Zorach y. Clauson, supra. 

There was no evldanca to support 
oonoluslon that program inyolved use 
of coercion to get public school stu¬ 
dents into religious classrooms or 
that public schools enforced attend¬ 
ance at religious schools by punish¬ 
ing absentees from released time pro¬ 
grams for, truancy. 

U.S.—^Zorach y. Clauson, supra 

88.8 U.S.—^Zorach y. Clauson. supra 

88.8 U:S.—People of State of Ulinois 
ex reL McCollum v. B^ard of Ed¬ 
ucation of School Dist. No. 71, 
Champaign County, Ill., 68 S.Ct. 
461. 833 U.S. 203, 92 L.Ed. 648, 2 
,AL.R.2dl838. 

88.10 NT.—^Lewis v. Spaulding, 85 
NT.S.2d 682, 198 Misa 66. appeal 
dismissed 85 NE.2d 791» 299 NT. 
,664. 
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denial of the right of the parent to rear his child 
in a particular religious faith, or to rear him as a 
nonbeliever if he so elects, which right is being 
exercised under a released time program, should 
not be made on speculative grounds clearness 
and certainty are the factors that must controL^^-i^ 
It has been held, however, that where the school 
authorities would be responsible for the attendance 
of pupils at denominational schools, excusing pupils 
to attend religious instruction would bring sectarian 
religious instruction into the public school sys- 
tem.86*i8 

Reading and distribution of Bible, Legislative 
enactments, or regulations of school boards, which 
provide for the reading in public schools from a 
particular version of the Bible, without note or com¬ 
ment, are generally held to be consistent with the 
various constitutional guaranties of religious lib¬ 
erty and freedom of conscience,^^ particularly where 
attendance or participation is optional with the 
pupil or his parents.^® This rule has been conceded 
by some authorities that hold otherwise as to prayer 
and devotional singing.^^ Furthermore, enactments 
prohibiting a school board from excluding the read¬ 
ing of the Bible, without note or comment in the 
public schools do not violate the constitutional 
guaranty of religious liberty.^o Moreover, the pur¬ 
chase of a particular version of the Bible for a pub¬ 
lic school library does not infringe the constitutional 
guaranty.®! 
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There is, however, some authority holding that 
the Bible is a sectarian book and that the reading 
in the public schools of any portion or any version 
of it for religious purposes is a violation of con¬ 
stitutional guaranties.®® A statute or regulation 
authorizing the distribution of a sectarian Bible 
through the public school system is a violation of 
constitutional guaranties.®®-® 

Teacher wearing religious garb. The wearing of 
the peculiar dress, emblem, or insignia of a religious 
order or sect by a teacher in the public schools 
while engaged in the performance of his duty has 
been held, not without vigorous dissent, to be con¬ 
sistent with the guaranties of religious liberty.®® 
However, without violating the constitutional guar¬ 
anty, the wearing of such religious garb and insignia 
by teachers may be forbidden by statute®^ or by 
regulation of the school authorities.®® 

Graduating exercises, A constitutional guaranty 
of religious freedom is not violated by the acts of 
a public school board in permitting graduating ex¬ 
ercises to be held in churches and allowing cleigy- 
men to deliver nonsectarian prayers.®® 

Religious instruction at private school. The pro¬ 
vision of a private school contract, requiring stu¬ 
dents to attend Sunday services in Christian church¬ 
es has been held to violate the guaranty of religious 
liberty.®'^ 


88.11 N.Y.—Lewis v. Spauldin£r> su¬ 
pra. 

86.12 N.T.—^Lewls ▼. Spauldingr* su¬ 
pra. 

86.13 Pa.—^Religious Instruction in 
Public Schools, 5 Pa.Dist. & Co. 
137. 

87. N.J.—^Doremus v. Board of Ed¬ 
ucation of Borough of Hawthorne, 
76 A.2d 880, 6 N.J. 485, appeal dis¬ 
missed 72 S.Ct. 894, 342 U.S. 429, 
96 L.Ed. 476. 

Pa—Curran v. White, 22 PaCo. 201. 
12 C.J. p 948 note 69. 

Compnlsovy reading hy pupils 
He.—^Donahoe v. Bichards, 38 Me. 
379, 61 Am.D. 266. 

88. Colo.—^People v. Stanley, 265 P. 
610. 81 Colo. 276. 

Ga—Wilkerson v. City of Borne, 110 
S.E. 895, 152 Ga 762. 20 A.L.B. 
1334. 

Old TestameiLt only 
Minn.—^Kaplan v. Independent School 
Dist. of Virginia 214 N.W. 18, 171 
Minn. 142, 67 A.L.B. 186. 

89 . Heb.—State v. Scheve. 91 N.W. 

146, 93 N.W. 169, 66 Neb. 853, 69 
Ii.BJV. 927. i 


90. Iowa—^Moore v. Monroe, 20 N. 
W. 476, 64 Iowa 367, 62 Am.B. 444. 

N.T.—L»ewis v. Board of Education 
of City of New York, 286 N.Y.S. 
164, 157 Misc. 520, affirmed 286 N. 
Y.S. 175, 247 App.Div. 106. 

91. Cal.—^Evans v. Selma Union 
High School Dist. of Fresno Coun¬ 
ty, 222 P. 801, 198 Cal. 64, 31 AuL. 

R. 1121. 

92. Ill.—^People V. District 24 Board 
of Education, 92 N.E. 251, 245 Ill. 
334, 29 L.B.A.,N.S., 442, 19 Ann. 
Cas. 220. 

12 C.J. p 948 note 71. 

92.6 N.J.—Tudor v. Board of Edu¬ 
cation of Borough of Rutherford, 
100 A.2d 867, 14 N.J. 31, certiorari 
denied Gideons Intern, v. Tudor, 75 

S. Ct 26, 348 U.S. 816, 99 L.Ed. 

Gldeoii Bible 

Although under school board’s 
method of distribution of Gideon Bi¬ 
ble no one was forced to take it and 
no religious exercise or Instrument 
was brought to classrooms, there still 
existed the preference of one reli¬ 
gion over another and the distribu¬ 
tion could not be sustained on basis 
of mere assistance to religion. 
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N.J.—^Tudor V. Board of Education of 
Borough of Rutherford, 100 A 2d 
867, 14 N.J. 81, certiorari denied 
Gideons Intern, v. Tudor, 76 S.Ct. 
26, 848 U.S. 816, 99 L.Ed. -w 

93. Pa.—^Hysong v. Gallltzln Bor¬ 
ough School Dist., 80 A 482, 164 
Pa 629, 44 Am.S.R. 632, 26 L.R.A 
203. 

94. Pa—Commonwealth v. Herr, 78 
A 68, 229 Pa 132, Ann.Cas.l912A 
422. 

95. N.M.—Zellers v. Huif, 236 P.2d 
949, 66 N.M. 501. 

N.Y.—O’Connor v. Hendrick, 77 N.E. 
612, 184 N.Y. 421, 7 L.R.A,N.S., 
402, 6 Ann.Cas. 482. 

93, N.M.—^Miller v. Cooper, 244 P.2d 
620, 56 N.M. 356. 

Wis.—State v. District Board of 
Joint School Dist. No. 6 of Towns 
of Plymouth, Wonewoc, and City 
of Elroy, 166 N.W. 477, 162 Wis. 
482, L.RA1916D 399, AnmCas. 

1918C 684. 

97. N.Y.—^Mieuni Military Institute 
V. Lett, 220 N.Y.S. 799, 129 Misc. 
481. 
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§ 206(4). -Competency of Witness and 

Guardian 

Generally, the disquallflcatlone of witnesses and 
guardians resulting from religious nonbeliefs are removed 
by the constitutional guaranties of religious liberty and 
freedom of conscience. 

The constitutional guaranty of religious liberty 
and freedom of conscience is not, in some juris¬ 
dictions, violated by the rejection of a witness as in¬ 
competent by reason of his want of religious be¬ 
lief,although, as is shown in the CJ.S. title 
Witnesses § 62, also 70 C.J. p 9S note 76, statutes 
and special constitutional provisions sometimes con¬ 
trol the question. 

In other jurisdictions the constitutional guaranty 
abrogates the common-law rule that a person must 
believe in the Deity in order to be a competent wit¬ 
ness.^® However, in some states the constitutional 
provision operates to permit a party to the action to 
testify on his own behalf, but does not qualify oth¬ 
er witnesses incompetent at common law.^ 

Qualification of gtmrdian. Under an article pro¬ 
viding that no person shall be molested for his opin¬ 
ions, nor be subject to any civil or political incapac¬ 
ity, nor acquire any dvil or political advantage in 
consequence of such opinions, it has been hdd that 
a person cannot be removed from guardianship of 
minor children merely because he is an infidel.^ 
Furthermore, the position of guardian has been held 
an "office of trust or profit” within a constitutional 
provision that no person can, on account of his re¬ 
ligious opinions, be rendered ineligible to any office 
of trust or profit.? 


16 aj.s. 

§ 207. Right to Education 

Constitutional guaranties providing for the education 
of children in the public schools are subject to reason* 
able regulation by the state under the police power. 

The constitutional guaranties in some states pro¬ 
viding for the education of children in the pub¬ 
lic schools are subject to reasonable regulation by 
the state under the police power.^ Under the police 
power the state may, in the interest of public 
health, require that children be vaccinated before 
they are admitted to the public schools,® and that 
students, before registration, have an X-ray exahi- 
ination of the. chest for the detection of tubercular 
infection.®*® A constitutional provision may pro¬ 
vide for the promotion of education by the gen¬ 
eral assembly ;®*1® such a provision is not a re¬ 
straint on die legislative exercise of the police 
power®*!®, or a guaranty of any rights and liber¬ 
ties of the . citizens of the state,®*^® and a statute 
vesting in a licensing authority an absolute, discre¬ 
tion to grant or refuse a license to show a motion 
picture, and not requiring the authority * to hold 
hearings and offer the applicant for a license an 
opportunity to produce evidence in support of the 
application, does not violate such a provision.®*^ 

§ 208. Pursuit of Happiness 

. While such right Is not absolute, and yields to the 
regulatory powers of government, the pursuit of happi¬ 
ness Is a natural right protected by the various constitu¬ 
tions. 

The right to the pursuit of happiness is one of the 
inherent, natural, and inalienable rights,® and, as 


98. Conn,—Atwood ▼. Welton, 7 
Conn. 6$. 

Mass.—*ThuPston v. Whitney. 2 Cush. 
104. 

99. Ill.—Hronek v. People, 24. W.E. 
861, 134 Xlh 139. 23 Am.S.R. 662, 
8 L-RJl. 837. 

Ohio.—Basterday v. Kaiborn, 1 
Wright 346. 

Va.—^Peiry Commonwealth, 8 

Gratt. 602. 

70 C.J. p 98 note 76 [f], HI (2). 

1. U.S.—Savitt V. U. S., C.C.A.N.J., 
69 P.2d 641. 

N.J.—State V. Lievlne, 162 A. 909, 109 
Nf.J.Liaw 603—State v. Powers, 17 
^ A. 969, 51 Nr.J.Law 432. 14 Am.S. 
R. 693. 

8. Ga.—M^ey v. Bell. 41 Ga. 183. 

3. Mo.—State v. Bird, 162 S.W. 119, 
263 Mo. 669. Ann.Ca8.1916C 863. 

4. N.Y.—Vtemelster v. White, 72 NT. 
m 97. 179 N.Y. 236, 70 JmTLA: 796, 
10.3 Am.S.R. 859, 

Admission to public schools see 
Schools and School bistricta $ 
446. 


Scope of, and limitations on, police 
power in general see supra § 176 
et seq. 

5. Ark.—State v. Martin, 204 S.W. 
622, 134 Ark. 420. 

Miss.—^Hartman v. May. 151 So. 787, 
168 Miss. 477. 

N.H.—State v. Drew, 192 Jl.' '629. 

N.J.—Sadlock V. Board of Education 
of Borough of Carlstadt in Bergen 
County, 68 A.2d 218, 137 N.J.L.aw 
85. 

N.T.—Viemeister v. White, 72 N.El 
97, 179 NT.T. 235, 70 Ii.R.A. 796,.103 
Am.S.R. 869. 

In re Vratmore, 47 N’.T.S.2d 148. 

Ohio.—State ex rel- Dunham v. Boeurd 
of Education of City School Dlst. 
of Cincinnati, 96,N.E:2d 413, 154 
Ohio St. 469, certiorairl denied 71 S. 
Ct. 736, 341 U.S. 916, 96 DEd. 1361. 

Dunham v. Board of Education 
of City School Dlst. of CJlty of Cin¬ 
cinnati, Com.PL, 99 N*.B.2d 188, ap¬ 
peal dismissed 99 K.E.2d 668. 165 
Ohio St. 694. ‘ 

Pa.—Stull V. Reber, 64 A. 419, 2U 
Pa. 156. - i 
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Health regulations In public schools 
see the C.J.S. title Schools' and 
School Districts § 452. 

5.6 Wash.—State ex rel. Holcomb v. 
Armstrong, 239 P.2d 645. 39 Wash. 
2d 860. 

' Tnberoulosls ooaurtltates a *<clear 
Bead preseBLt danger" to the health of 
students and employees of state uni¬ 
versity which may properly be safe¬ 
guarded. 

'Wash.-^State ex reL Holcomb v. 
. Armstrong, supra. 

6.10 R.L—^Thayer Amusement Cor¬ 
poration V. Moulton, 7 A.2d 682, 63 
R.I. 182, 124 A.Li.H 286. 

5J.6 R.I.—^Thayer Amusement Corr 
poratlon v. Moulton, impra. 

5.30 R.L—^Thayer Amusement. Cor¬ 
poration V. Moulton,. supra. 

6.85 R.I,—^Thayer Ajoausement Cor- 
. poiation 'V. .Moulton, supra. 

8. IT.S.—^Butchers' Union Slaughter- 
House & liive-Stock Liandlng Co. v. 
Crescent, City Dive-Stock Landing 
& Slaughter-House Co., Lia., 4 S. 
Ct. 662, 111 U.S. 746. 38 D^Ed. 686. 
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one of the purposes for which government is or¬ 
ganized, is protected by its incorporation into the 
various constitutions.^ 

The term “pursuit of happiness” is a very com¬ 
prehensive expression which covers a broad field.8 
This expression is one of a general nature,^-5 and 
the right thus secured is not capable of specific 
definition or limitation,8-iQ but jg really the aggre¬ 
gate of many particular rights,8-16 some of which 
are enumerated in the constitutions, and others in¬ 
cluded in the general guaranty of . “liberty.”S .20 
The happiness of men may consist in many things 
•dr depend on many circumstances.®*^^ in §0 far as 
It is likely to be acted on by the operations of gov¬ 
ernment, it is clear that it must comprise personal 
freedom,®-®® exemption from oppression or invidi¬ 
ous discrimination,®-®® liberty of conscience,®-^® 
and the right to enjoy the domestic relations and 
the privileges of the family and the home.®*^® It 
efiibraces the idea of the acquisition and use of pri¬ 
vate property,® and, as explained, infra § 212, em¬ 
braces the right to pursue any lawful business or 
occupation, in any manner not inconsistent with the 
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equal rights of others. Furthermore, the constitu¬ 
tional guaranty includes one’s reputation,^® and 
guarantees every person the right to choose to be¬ 
long to a union or not to belong,^®-® and no le^s- 
lation is necessary in the latter connection to fur¬ 
ther such guarantee.^®*!® In some jurisdictions, 
it includes the right of privacy,as that right is 
defined and discussed in Right of Privacy § 1. 

The right to the pursuit of happiness is not an 
absolute right, however, but is acquired and enjoyed 
subject to the exercise of the regulatory powers of 
government^® Under the police power, which is 
discussed generally in § 174 et seq supra, laws 
may be enacted limiting and restricting the right 
to the pursuit of happiness,^® although the ^ act 
prohibited does not involve direct and immediate 
injury to any person other than the one who com¬ 
mits it^^ 

Under the police power the state may impose rea¬ 
sonable limitations and restrictions on the pursuit 
of happiness in order to promote the general wel¬ 
fare,®*® public health as by the vaccination of 


Mtnn. — Corpus JuTis Seouadum dted 
in Thiede v. Town of Scandia Val¬ 
ley, 14 N.W.Sd 400, 405, 217 Minn. 
218. 

Tex.—^Hunt v. Hudfirlns, Civ.App., 
IBS S.W.2a 703. 

Wis.—Nunnemacher v. State, 108 N. 
W. 627, 129 Wis. 190, 9 l4.R.A.,N.S., 
121, 9 Ann.Cas. 711. 

Natural rights see supra S 199. 

V. Cal.—Brown v. City of Los An¬ 
geles, 192 P. Tie, 183 CaL 788. 
Ind.—Kirtley v. State, 84 N.B.2d 712, 
227 Ind. 175. 

■8. N.D.—State v. Cromwell, 9 N.W. 

2d 914, 72 N.B. 565. 

Wis.—Nunnemacher v. State, 108 N. 
W. 627, 129 Wis. 190, 9 L.R.A., 
N.S., 121, 9 AnmCas. 71L 
Personal adornment 

The desire and Inclination of man- 
Jdnd to adorn and beautify the per- 
dBon is not wicked nor evil of itself, 
but is lawful and within realm of in- 
rslienable rights classically defined as 
the ‘‘pursuit of happiness." 

•Cal.—Whitcomb v. Emerson, 115 P.2d 
892, 46 CaLApp.2d 263. 

N.D.—State v. Cromwell, 9 N.W. 
2d 914, 72 N.D. 565. 

«ilO N.D.—State v. Cromwell, su- 
pra. 

8.16 N.D.—State v. Cromwell, su¬ 
pra 

.8.20 N.D.—State v. Cromwell, su¬ 
pra. ‘ 

f8.26 N.D.—State v. Cromwell, su¬ 
pra .. .. 

.8.30 N.D.—State v. Cromwell, su¬ 
pra. 


8.35 N.D.—^State v. Cromwell, su¬ 
pra 

8.40 N.D.—State v. Cromwell, su¬ 
pra 

8.45 N.D.-rState v. Cromwell, su¬ 
pra 

9. Utah.—Golding v. Schubach Op¬ 
tical Co., 70 P.2d 871, 98 Utah 32. 

Wis.—^Nunnemacher v. State, 108 N. 
W. 627, 129 Wis. 190, 9 L.R.A.,N.S., 
121, 9 Ann.Cas. 711. 

Bight to acauire, hold, and dispose 
of property see infra $ 209. 

10. N.J.—^Neafle v. Hoboken Print¬ 
ing, etc., Co., 68 A. 146, 75 N.J.Law 
5.64. 

The light to a good name and fame 
is as absolute and essential to the 
“pursuit of happiness" as is the 
right to life and liberty. 

La—^Kennedy v. Item Co., 84 So.2d 
886, 213 La 347. 

10.6 Wyo.—^Hagen v. Culinary 
Workers Alliance Local No. 887, 
246 P.2d 778, 70 Wyo. 165. 

10.10 Wyo.—^Hagen v. Culinary 
Workers Alliance Local No. 837, 
supra 

11. Cal.—Kerby v. Hal Roach Stu¬ 
dios, 127 P.2d 577, 53 Cal.App.2d 
207—Melvin v. Reid, 297 P. 91, 
112 Cal.App. 285. 

HL—^Bick V. Perk Dog Food Co., 106 
N.B.2d 742, 347 IlLApp. 298. 

Order for blood grouping test denied 
N.J.—^Bednarik v. Bednarik, 16 A.2d 
80, 18 N.J.Misc. 688. 

12. Fla—Whitaker v. Parsons, 86 
So. 247, 80 Fla 852. 
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Ill.—^People V. Brown, 95 N.B.2d 888, 
407 Ul. 565. 

N.T.—Conlon v. Marshall, 59 N.T.S.2d 
52, 185 Misc. 638. 

Pa—Commonwealth v. Bortlik, Quar. 

Sess., 5 Monroe L.R. 24. 
Harmonizing rights 

Citizen’s property right in finger¬ 
prints and photograph and his right 
to privacy and protection as guar¬ 
anteed by constitution must be made 
to harmonize with the rights of the 
people collectively, the pursuit of 
happiness likewise guaranteed by the 
constitution; each yielding to some 
extent. 

Ind.—State ex rel. Mavity v. Tyndall, 
74 N.E.2d 914, 225 Ind. 360, certio¬ 
rari denied 68 S.Ct. 609, 333 U.S. 
834, 92 LuEd. 1118, rehearing de¬ 
nied 68 S.Ct. 732, 338 U.S. 858, 92 
L.Ed. 1188. 

13. Cal.—^Brown v. City of Los An¬ 
geles, 192 P. 716, 183 Cal. 783. 

HI.—^People V. Brown, 95 N.B.2d 888, 
407 Ill. 565. 

14. Wash.—Ah Lim v. Terr., 24 P. 

, 588, 1 Wash. 156, 9 L.R.A. 895. 

15. Idaho.—State v. Troutman, 299 
P. 668; 50 Idaho 678. 

m. —^People V. Brown, 95 N.E.2d 888, 
407 Ill. 565. 

12 C.J. p 945 note 14. 

Pleketlug ordioauce 
Ind.—^Thomas v. City of Indianapo¬ 
lis, 145 N.R 650, 195 Ind. 440, 85 
A.L.R. 1194. 

SterlUzatLou laws 

Idaho.—State v. Troutman^ 299 P. 
668, 50 Idaho 673. 
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school children,^* public safety and order,^^ 
public morals,18 public comfort,18.5 and to prevent 
fraud but a person may not be deprived of bis 
right to the pursuit of happiness under police reg¬ 
ulations when such regulations are not reasonably 
comprehended within the scope of the police pow- 

er.80 

The right to the pursuit of happiness is not in¬ 
vaded, for example, by the enactment of laws pro¬ 
hibiting the sale of contraceptives,the marriage 
of an epileptic while the woman is under the age of 
forty-five years,82 the sale of intoxicating liquors,^^ 
fortune telling,84 the waste of natural gas,85 the 
employment of children under certain ages,88 or 
by laws requiring an employer who advertises for 
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employees during a strike to mention that a strike 

cxists,87 

§ 209. Right to Acquire, Hold, and Dispose 
of Property 

a. In general 

b. Right to take or dispose of by will or 

inheritance 

a. In General 

The right of private property Is a fundamental, nat¬ 
ural, Inherent, and Inalienable right, which Is protected 
by the federal and state constitutions; but the right is 
not absolute, and is subject to various government 
powers. 

The right of private property is a fundamen- 


OkL—In re Main, 19 P.2d 153, 162 
Okl. 65. 

General welfare as subject of police 
power see supra § 182. 

Statutes, ordixiaaoes, or ragnlations 
bald not invaUd 

(1) Abolishing actions for breach 
of marriage promise. 

Cal.—^Langdon v. Sayre, 168 F.2d 57, 
74 CaLApp.2d 41. 

(2) Assessing taxes on notes, etc., 
transferred by dealer. 

Okl—General Motors Acceptance 

Corp. V. Hulbert, 125 P.2d 976, 190 
Okl. 668, appeal dismissed 63 S.Ct 
56, 317 TJ.S. 690, 87 L..Bd. 483, re¬ 
hearing denied 63 S.Ct. 165, 317 U. 
S. 708, 87 Ii.Bd. 765. 

(3) Banning fraternities and other 
secret organizations in public 
schools. 

Pla.—Satan Fraternity v. Board of 
Public Instruction fop Dade Coun¬ 
ty, 22 So.2d 892, 156 Fla. 222. 

(4) Merit system act for state em¬ 
ployees. 

Ala.—Heck v. HaB. 190 So. 280. 288 
Ala. 274. 

(5) Mtmlcipal Authorities Act. 

Pa.—^Williams v. Samuel, 2 A.2d 834, 

332 Pa. 265. 

(6) Unemployment compensation 
act. 

IlL—^Zelney v. Murphy, 56 N.B.2d 
764, 387 IlL 492. 

(7) Regulating writs of error. 

Fla.—Sinclair Refining Co. v. Hunt¬ 
er, 191 So. 38, 139 Fla. 803. 

(8) Prohibiting anchoring and 
maintaining within city limits of 
oraft used as residence. 

Idaho.—State v. Finney, 150 P.2d 130, 
65 Idaho 630. 

(9) Prohibiting police from becom¬ 
ing members of union. 

Mo.—King V. Priest 206 S.W.2d 647, 
357 Mo. 68, appeal dismissed 68 
act 736, 838 U.S. 852, 93 DJBd. 


1133, rehearing denied 68 S.Ct 901, 
833 U.S. 878, 92 L.Bd. 1154. 

(10) Requiring finger printing and 
photographing in establishments sell¬ 
ing alcoholic beverages. 

Nev.—^Norman v. City of Las Vega?, 
177 P.2d 442, 64 Nev. 38. 

(11) Prohibiting digging of blood¬ 
worms within town limits. 

Me.—State v. Lemar, 87 A.2d 886, 147 
Me. 405. 

16. Ill.—^People V. Brown, 95 N.B.2d 
888, 407 m. 565. 

N.H.—Cram v. School Board of Man¬ 
chester, 136 A. 268, 82 N.H. 495. 

Vaccination of sohool ohildreo. 

N.H.—Oam v. School Board of Man¬ 
chester, supra. 

Milk control board 
N.J.—State Board of Milk Control 
V. Newark Milk Co., 179 A. 116, 118 
N.J.Bq. 604. 

Public health as subject of police 
power see supra § 183. 

17. HI. —^People V. Brown, 95 N.B.2d 
888, 407 IlL 565. 

Pa.—Commonwealth v. Blankensteln, 
81 Pa.Super. 840. 

Public Safety and order as subjects 
of police power see supra §S 184, 
186. 

18. Ill.—^People V. Brown, 95 N.B,2d 
888, 407 IlL 565. 

N.Y.—People v. Byrne, 168 N.T.S. 
682, 99 Misa 1—^People v. Byrne, 
163 N.Y.S, 680. 

Public morals as subject of police 
power see supra § 186. 

1&6 Ill.—People V. Brown, 95 N.B. 
2d 888, 407 IlL 565. 

19. Fla.—^L. Maxcy, Inc., v. Mayo, 
139 So. 121, 103 Fla. 552. 

Prevention of fraud as subject of 
police power see supra S 1S7. 

20. IlL—Scully V. Hallihan, 6 NJE. 
2d 176, 366 IlL 186. 

12 C.J. p 945 note 13. 

1048 


Scope of, and limitations on, police 
power see supra § 175 et seq. 

Partlonlar statutes held invalid 

(1) Compensation act provision for 
a binding report of medical referees 
on the basis of an ex parte investi¬ 
gation. 

Mass.—^Meunier*s Case, 66 N.B.2d 198, 
819 Mass. 421. 

(2) Providing the manner and 
mode of death as delivered by cor¬ 
oner shall be the legally accepted 
manner and mode, etc. 

Ohio.—State ex reL Dana v. Gerber, 
70 N.B.2d 111, 79 OhioApp. 1, fol¬ 
lowed in Roark v. Lyle, 121 NJL 
2d 837. 

(3) Restricting sale of fire and 
casualty insurance to agents selling 
on a commission basis only. 

Ind.—^Department of Ins. v, Schoon¬ 
over, 72 N.B.2d 747, 226 Ind. 187. 

21. N.Y.—^People v. Byrne, 163 N.Y. 
S. 682, 99 Misa 1—People v. Byrne, 
163 N.Y.S, 680. 

22. Conn,—(Jould v. Gould, 61 A 
604, 78 Conn. 242, 2 L.RJL,N.S., 
681. 

23. N.D.—State ex rel. Germain v. 
Ross, 170 N.W. 121. 89 N.D. 680. 

Sale of beer on Sundays 
Mo.—Nickels v. North Kansas City, 
214 S.W.2d 710, 358 Mo. 402. 

24. Ohio.—^Davis v. State, 160 N.B. 
473, 118 Ohio St 26, error dismiss¬ 
ed Davis V. State of Ohio, 48 S.Ct 
432, 277 U.S. 671, 72 L.Ed. 993. 

25. Ind.—Townsend v. State, 47 N. 
B. 19, 147 Ind. 624, 62 Am.S.R. 477, 
87 L.R.A 294. 

28. N.J.—^Bryant v. Skillman Hard¬ 
ware Co., 69 A 23, 76 N.J.Law 45. 

27. Maas.—Commonwealth v. Lib- 
hey, 103 N.B. 923, 216 Mass. 856, 49 
L.RA,N.S.» 879, Ann.Cajs.l915B. 
669. 
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tai,27.60 natural, inherent, and inalienable*® right. 
It is a common-law right,*®-® which existed before 
the adoption of the federal and state constitutions,*® 
and is not now dependent on them for its exist- 
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ence,2®*5 but to insure its continuance, it is gfuar- 
anteed by the federal and by the various state con- 
stitutions.30 More specifically, as explained in § 
S99 et seq, infra, the right to property is in- 


27.50 U.S.—Culp V. U. S„ C.C.A.Ark., 
181 F.2d 93. 

Idaho.—^Newland v. Child. 264 P.2d 
1066, 78 Idaho 630. 

•me protection of life, liberty, and 
property is the lesritimate function of 
government. 

Pa, —Glen Alden Coal Co. v. Schuyl¬ 
kill County Corners, 27 A,2d 239, 
846 Pa. 169. 

Belation to oth^ rlfiThts 
Where right to own property is 
recognized in a free government, 
practically all other rights become 
worthless if government possesses 
an uncontrollable power over a citi¬ 
zen's property. 

Cal.—^House v. Los Angeles County 
Flood Control DisL, 158 P.2d 960, 
25 Cal.2d 384. 

28. Ark.—^Toung v. City of Qurdon, 
276 S.W. 890, 169 Ark. 899. 

Idaho.—^Newland v. Child, 254 P.2d 
1066, 78 Idaho 630. 

Ky.—Lawrence E. Tierney Coal Co. 
V, Smith's Guardian, 203 S.W. 731, 

180 Ky. 815, 4 A.L.R. 1640, modi¬ 
fied on other grounds 206 S.W. 961, 

181 Ky. 764. 

Minn.—Oorpus Jtixis Seonndtun cited 
in Thiede v. Town of Scandia Val¬ 
ley, 14 N.W.2d 400, 406, 217 Minn. 
218. 

Miss.—^Fitzhugh v. City of Jackson, 
97 So. 190, 182 Miss. 585, 33 A.L.R. 
279. 

Mo.—Stone v. City of Jefferson, 293 
S.W. 780, 817 Mo. 1, 62 A.L.R. 879. 
Mont—State v. Rathbone, 100 P.2d 
86, 110 Mont 225. 

IT.H.—^Trustees of Phillips Exeter 
Academy v. Exeter, 27 A.2d 669, 
90 N.H. 472. 

N.J.—Reimer v, Dallas, 129 A. 390. 
N.T.—^Lucomsky v. Palmer, 252 N.Y. 
S. 629, 141 Misc. 278. 

Gilpin V. Mutued Life Ins. Co. of 
N. T., Sup., 64 N.T.S.2d 436, re¬ 
versed on other grounds 66 N.Y.S. 
2d 831, 271 APP.D1V. 499, motion de¬ 
nied 84 N.B.2d 828, 298 N.Y. 861, 
reversed on other grounds 86 N.B. 
2d 737.' 299 N.Y. 263, motion de¬ 
nied 95 N.B.2d 407, 801 N.Y. 731. 
Or.—^Kosciolek v. Portland Ry., Light 
& Power Co., 160 P. 132, 81 Or. 
617. 

Tex.—Spann v. City of Dallas, 286 
S.W. 613, 111 Tex. 350, 19 A.L.R. 
1387. 

Natural rights see supra S 199. 

Without his ooBsent no man can 
be divested of his property. 

TJ.S.—^Mendez v. Murdock, D.C.M 0 ., 
88 F.Supp. 630. 

Not dependeiit on eleotioxui 
One's ris^t to property may not 


be submitted to vote, and depends on 
the outcome of no election. 

U.S.—West Virginia State Board of 
Education v. Barnette, W.Va., 63 
S.Ct 1178, 319 U.S. 624, 87 L.Ed. 
1628, 147 A.L.R. 674. 

Neb.—^Hanson v. Union Pac. R. Co., 
71 N.W.2d 626, 160 Neb. 669. 

Bight to control one’s property is 
sacred right which should not be 
taken away without most urgent rea¬ 
sons. 

Wis.—In re Mills, 27 N.W.2d 375, 
250 Wis. 401. 

Ooxnmnnists enjoy protectioiL of 
property rights and their assets may 
not be confiscated, regardless of how 
inimical their presence is to govern¬ 
ment and public welfare. 

Ohio.—Bozeman v. Fitzmaurice, App., 
107 N.E.2d 627. 

28.5 Iowa.—^May’s Drug Stores v. 
State Tax Commission. 46 N.W.2d 
246, 242 Iowa 319. 

29. Cal.—^People v. Holder, 199 P. 
832, 53 Cal.App. 46. 

Idaho.—Newland v. ChUd, 254 P.2d 
1066, 73 Idaho 680. 

Ill.— 2700 Irving Park Bldg. Corp. v. 
City of Chicago, 69 N.E.2d 827, 
396 IlL 138—State Bank & Trust 
Co. V. Village of Wilmette, 193 N. 
E. 131, 368 Ill. 811, 96 A.L.R. 1327. 
Tex.—Spann v. City of Dallas. 235 
S.W. 613, 111 Tex. 860, 19 A.L.R. 
1387. 

City of Lubbock v. Stubbs, Civ. 
App., 278 S.W.2d 619. 

Magna Carta 

Fact that declaration in Magna 
Carta that no man shall be disseized 
of his freehold except for crime 
was not Incorporated in constitution 
does not prevent supreme court from 
recognizing that principle as one of 
fundamental law, 

Minn.—Thiede v. Town of Scandia 
Valley, 14 N,W.2d 400, 217 Minn. 
218. 

29.5 U.S.—Culp V. U. S., C.C.A.Ark.. 
131 F.2d 93. 

Minn.—Thiede v. Town of Scandia 
Valley. 14 N.W.2d 400. 217 Minn. 
218. 

30. U.S.—^Terrace v. Thompson, 
Wash., 44 S.Ct, 16, 263 U.S. 197, 
68 L.Ed. 255. 

U. S. ex rel. Flannery v. Com¬ 
manding General, Second Service 
Command, D.C.N.Y., 69 F.Supp. 661 
—Producers Pipe Line Co. v. Mar¬ 
tin, D.C.Ky., 22 F.Supp. 44. 

Ark.—^Young v. City of Gurdon, 276 
S.W. 890, 169 Ark. 899. 

Fla,—Pittman v. Nix, 11 So.2d 791, 
162 Fla. 878, 144 A.L.R. 1341— 
Hamilton v. Williams, 200 So. 80, 
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145 Fla. 697—^Paramount Enter¬ 
prises v. Mitchell, 140 So. 328, 104 
Fla. 407. 

Ga—^Franklin v. Harper, 55 S.E.2d 
221, 205 Ga 779, appeal dismissed 
70 S.CL 804, 839 U.S. 946, 94 L.Ed. 
1361. 

Idaho.—Rowe v. City of Pocatello, 
218 P.2d 696, 70 Idaho 843. 

Ill.—2700 Irving Park Bldg. Corp. v. 
City of Chicago, 69 N.E.2d 827, 896 
Ill. 138. 

Iowa—^May's Drug Stores v. State 
Tax Commission, 46 N.W.2d 245, 
242 Iowa 819. 

Ky.—^Illinois Cent. R. Co. v. Common¬ 
wealth, 204 S.W.2d 973, 306 Ky. 
632, certiorari denied 68 S.Ct. 1511, 
384 U.S. 843, 92 L.Ed. 1767. 

Me.—^Boothby v. City of Westbrook, 
23 A.2d 316, 138 Me. 117. 

Md.—^Easter v. Dundsdk Holding Co., 
86 A.2d 404, 199 Md. 308. 

Mass.—^Reeves v. Scott, 87 N.E.2d 
833, 324 Mass. 694—Merit Oil Co. 
V. Director of Division of Neces¬ 
saries of Life, 65 N.E.2d 529, 319 
Masa 301. 

Mont—State v. Rathbone, 100 P.2d 
86, 110 Mont 226. 

N.J.—^Reimer v. Dallas, 129 A. 390. 
N.Y.—^Town of Southport Chemung 
County, V. Ross, 109 N.Y.S.2d 196, 
202 Misc. 766, reversed on other 
grounds 132 N.Y.S.2d 890, 284 App. 
Div. 698. 

Gilpin V. Mutual Life Ins. Co, of 
N. Y., Sup., 64 N.Y.S.2d 436, re¬ 
versed on other grounds 66 N.Y.S. 
2d 831, 271 App.Div. 499, motion 
denied 84 N.E.2d 328, 298 N.Y. 861, 
reversed on other grounds 86 N.E. 
2d 737, 299 N.Y. 263, motion denied 
96 N.B.2d 407, 801 N.Y. 781. 

N.C.—Town of Clinton v. Standard 
Oil Co., 137 S.B. 183, 193 N.C 482, 
66 A.L.R. 252. 

Pa—^Rich Hill Coal Co. v. Bashore, 
7 A.2d 302, 334 Pa 449. 

Brown v. Boardman, 38 PaDist 
& Co. 581, 46 Dauph.Co. 140— 
Sperry & Hutchinson Co, v. Board- 
man, 33 PaDist & Co. 572, 46 
Dauph.Co. 145. 

Tenn.—State v. Greeson, 124 S.W.2d 
258, 174 Tenn. 178. 

Tex—City of Lubbock v. Stubbs, 
Civ.App., 278 S.W.2d 619. 

McNeese v. State, 180 S.W.2d 
164, 147 TexCr. 319. 

Xnooxporation of mnnicdpality 
The power to Incorporate munici¬ 
palities is legislative, and the exer¬ 
cise thereof is subject to constitu¬ 
tional limitations as to rights of 
property. 

Fla—State ex ret Attorney General 
V. City of Avon Park, 149 So. 409, 
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eluded within the constitutional guaranties of due 
process of law. 

The constitutional provisions for the protection 
of property should be liberally construed in favor 
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of the right of property.^^*® As protected by the 
various constitutions, property is more than a mere 
thing which a person owns.^^ ‘ The constitutional 

guaranty embraces the right to acquire,^2 possess, 83 
use,84 enjoy,85 protect,86 improve, as by the erec- 


108 Fla. 641, rehearing denied 
State ex rel. Davis v. City of Avon 
Park, 161 So. 701. 117 Fla. 656, 
modified on other grounds 158 So. 
169, 117 Fla. 666,* 98 A.L..R. 230. 
Sanctity of man’s home and prop¬ 
erty is such that neither compulsory 
investigation aa to its condition, nor 
its condemnation or destruction un¬ 
der police power, should be permit¬ 
ted, except under proper warrant, or 
on legal proceedings. 

U.S.—Whipp V. U. S., C.C-AOhlo. 47 
F.2d 496. 

30.5 TT.S.—TJ. S. ex rel, Flannery v. 
Commanding General, Second Serv¬ 
ice Command, D.C.N.Y., 69 F.Supp. 
661. 

31. TJ.S.—U. S. V. Carolene Prod¬ 
ucts Co., D,C.I11., 7 F.Supp. 600. 

Me.—^Boothby v. City of Westbrook, 
23 A.2d 316, 138 Me. 117. 

32. IJ.S.—Oyama v. State of Cal¬ 
ifornia, Cal., 68 S.CI. 269, 332 U.S. 
633, 92 KEd. 249. 

U. S. V. Carolene Products Co., 
D.C.I11.. 7 F.Supp. 600. 

Cal.—^Eauitable Sav. & Doan Ass*n v. 
Superior Court in and fqr Dos 
Angeles County, App., 230 P.2d 119. 
Fla.—^Lee v. Delmar, 66 So.2d 262— 
Hamilton v. Williams, 200 So. SO, 
145 Fla 697. 

Me.—^Boothby v. City of Westbrook, 
23 A.2d 816, 138 Me. 117. 

Mass.—^Merit Oil Co. v. Director of 
Division of Necessaries of Life, 
66 N.E.2d 629, 319 Mass. .301. 

Neb.—^Todd v. Board of Educational 
Lands and Funds of Neb., 48 N.W. 
2d 706, 164 Neb. 606—State ex. rel. 
English y. Buback. 281 N.W. 607, 
135 Neb: 835. 

N.H—Woolf V, FuUer, 174 A. 193, 87 
N.H 64, 94 A.L.R. 1067. 

N.J.—State on Complaint of Lief v. 
Packard-Bamberger & Co., 8 A. 2d 
29D 123 N.DLaw 180. 

N.T.—Gilpin r. Mutual Life Ins. Co. 
of N. T:, 64 N.T.S.‘2d 436, reversed 
on other grounds 66 N.Y.S.2d 881, 
271 App.Div. 499, motion denied 
84 N.E.2d 328, N.Y. 861, re¬ 
versed on other grounds 86 N.F2d 
737, 299 N.Y. 253, motion denied 
95 N.B.2d 407, 801 N.Y. 731. 

12 aj. p 945 note 24. ‘ 

Incidents of: ownership ^of property 
see C.J.S. title, Proi>erty S 13. 

33. Cal.—Equitable Sav. & Loan 
Ass’n V. Superior Court in and 
for Los Angeles County, App., 230 
P.2d 119. 

Del.—Gtoden Court Apartments v. 
Hartnett, 66 AiSd 28D 86 Terry 1.. 


Fla—^Lee v. Delmar, 66 So.2d 252— 
Hamilton v. Williams, 200 So. 80, 
145 Fla 697. 

Mass.—^Merit Oil Co. v. Director of 
Division of Necessaries of Life, 65 
N.E.2d 629, 319 Mass. 301. 

N.H.—Woolf V. Puller, 174 A. 193, 87 
N.H 64, 94 A.L.R. 1067. 

N.J.—State on Complaint of Lief v. 
Packard-Bamberger & Co., 8 A. 2d 
291, 123 N.J.Law 180. 

N.Y.—Gilpin v. Mutual Life In^. Co. 
of N. Y., Sup., 64 N.Y.S.2d 486, 
reversed on other grounds 66 N.Y. 
S.2d 831, 271 APP.DIV. 499, motion 
denied 84 N.E.2d 328, 298 N.Y. 861, 
reversed on other grounds 86 N.E. 
2d 737, 299 N.Y. 263, motion denied 
96 N.B.2d 407, 301 N.Y. 781. 

12 C.J. p 946 note 24. 

66 C.J. p 374 note 68. 

34- U.S.—^Pox Film Corporation v. 
Trumbull, D.C.Conn., 7 F.2d 715— 
U. S. V. Carolene Products Co., D. 
cm,, 7 F.Supp. 600. 

Cal.—^Rupp V. Hiveley, 271 P. 768, 94 
Cal.App. 667. 

Colo.—^Jones v. Board of Adjustment, 
204 P.2d 660, 119 Colo. 420. . 

Fla—^Robinson v. Florida Dry Clean¬ 
ing & Laundry Board, 194 So. 269, 
141 3BTa 899—Miami Laundry Co. 
V. Florida Dry Cleaning & Laundry 
Board, 188 So. 769, 134 Fla 1, 119 
A.L.R. 966—State ex rel. Reynolds 
V. City of St. Petersburg, 183 So. 
304, 133 Fla 768, 118 A.L.R. 667. 
Ga—^Barker v. State, 198 S.B. 606, 66 
GaApp. 706. 

m.— Northern Trust Co. ^ v. City of 
Chicago, 128 N.E.2d 330, 4 I11.2d 
482—Hannifin Corp. V. City of Ber¬ 
wyn. 115 N.B.2d 316, 1 I11.2d 28— 
Midland Elec. Coal Corp. v. Enox 
County, 116 N.B.2d 276, 1 IlL2d 
200—^Du Page County v. Hender¬ 
son. 83 N.B.2d 720, 402 Dl. 179— 
Village of La Grange v. Leitch, 
36 N.B.2d 346, 37-7 lU. 99-r-Merrill 
V. City of Wheaton, 190 N.E. 918, 
366 m. 467—Kennedy v. City of 
Evanston, 181 N.E. 312, 348 Ill. 
426—^Phipps V. City of Chicago, 
171 N.B. 289, 339 HL 316. 

Grand Trunk Western R. Co. v. 
City of Chicago, 106 N,B.2d 162, 
846 IlLApp. 876. 

Ky.—Commonwealth v. Bacon, 76 
Ky. 210, 26 Am.R. 189. 

Ma—^Boothby v. City of Westbrook, 
23 A.2d 816, 138 Ma 117. 

Md.—Chayt v. Maryland Jockey Club 
of Baltimore City,. 18 A.2d 866, 
179 Md. 390.. 

Neb.—^Nelsen V. “ Tilley, 289 N.W. 

388, 137 Neb. S27, 126 A.L.R. 729. 
N.J.—N. T. Hegeman Co. v. Mayor 
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and Council of Borough of River 
Edge. 69 A.2d 767, 6 N.J.Super. 495. 

Pfister V. Municipal Council of 
City of Clifton, 43 A.2d 276, 133 
N.J.Law 148. 

N.Y.—Cowan v. City of Buffalo, 288 
N.Y.S. 239, 247 App.Div. 691. 

Town of Southport, Chemung 
County, y. Boss, 109 N.Y.S.2d 196, 
202 Misa 766, reversed on other 
grounds 132 N.Y.S.2d 890, 284 App. 
Dlv. 698—Schreiber v. Town of 
Cheektowaga, Sup., 91 N.Y.S.2d 403, 
196 Misa 748—^Town of Harrison 
V. Sunny Ridge Builders, 8 N.Y.S. 
2d 632, 170 Misa 161. 

Gilpin V. Mutual Life Ins. Co. of 
N. Y., Sup.. 64 N.Y.S.2d 436, re¬ 
versed on other grbunds 66 N.Y.S. 
■2d 831, 271 App.Div. 499, motion 
denied 84 N.B.2d 828, 298 N.Y. 861, 
reversed on other grroimds 86 N.E. 
2d 737, 299 N.Y.. 263, motion de¬ 
nied 96 N.B.2d 407, 301 N.Y. .731. 

Pa—Philadelphia School of Beauty 
Culture V. State Board of Cosme¬ 
tology, 78 PaDlst. & Co. Ill, 62 
Dauph.Co. 6. 

Hendricks v. Knight, Com.Pl., 65 
DauphCo. 410. 

Tex,—City of Lubbock v, Stubbs, 
Civ.App., 278 S.W.2d 619—City of 
Dallas V. Mitchell, Civ.App., 245 
S.W. 94,4. 

McNeese v. State, Tex.Cr.App., 
180 S.W.2d 164, 147 Tex.Cr. 810. 

12 C.J. p 946 note 24. 

Wash.—^Hauser v. Amess, 267 P.2d 
691, 44 Wash.2d 368. 

Wis.—Town of Caledonia v. Racine 
Limestone Co., 63 N.W.2d 697, 266 
Wis. 476. 

35, Ga—^Barker v. State, App., 193 
.S.B. 606, 66 GaApp. 706. 

N.Y.—Cowan V. City of Buffalo, 288 
N.'Y.S. 239, 247 App.Div. 591. . 

Town of ' Southport, Chemung 
County, V. Ross, 109 N.Y.S.2d 196, 
202 Misa 766, reversed On other 
grounds 132 N.Y.S.2d 890, 284 App. 
Div. 698, 

Gilpin V. Mutual Life Ins, Co. of 
N. Y., Sup., 64 N.Y.S.2d 436, re¬ 
versed on other grounds 66 N.Y.S. 
2d 831, 271 App.Diy. 499, motion 
denied 84 N.B.2d 828, 298 N.Y. 861, 
reversed on other grounds 86 N. 
E2d 737, 299 N.Y. 263, motion de¬ 
nied 96 N.R2d 407, 301 N.Y. 781. 

Utah.—Golding v. Schubach Opti<^ 
Co., 70 P.2d 871, 93 Utah 32. 

12 C. J. p 945 note .2^ 

38- -CaL—O’Connell v. Judnlch, 236 
P. 664, 71 CaLApp. 386—Equitable 
Sav, Ss Loan Ass*n v. Superior 

, Court in and, for . Los Angeles 
County, App,, 230 P.2d 118, 
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tion or construction of a building,87 lease,8 8 and 
dispose pf88 property. Protection of the right to 
property is not dependent on the value88*5 or 
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amount88«io of property held. The constitutional 
right embraces every species of property recognized 
by law with all rights incident thereto,88.i5 and is 


3P^a.—^Hamilton v. Williams, 200 So. 
80, 146 Pla. 697. 

XU.-— Bllingsen v. Milk Wagon Driv¬ 
ers* Union of Chicago, Local 763, 
^35 lsr.E.2d 349, 377 Ill. 76! 

2 i|o.—Corpus Juris dted lu Kusnotsky 
V. Security Ins. Co., 281 S.W. 47, 
61, 313 Mo. 143. 

Mont—State v. Rathbone, 100 P.2d 
86, 110 Mont 225. 

N.T.—Gilpin v. Mutual Life Ins. Co. 
of N. Y., Sup., 64 N.T.S.2d 436, re¬ 
versed on other grounds 66 N.T.S. 
2d 831, 271 App.Div. 499, motion 
denied 84 K.E.2d 328, 298 N.Y. 861. 
reversed on other grounds 86 N.E. 
2d 737, 299 N.Y. 263, motion de¬ 
nied 96 N.B.2d 407, 301 N.Y. 731. 
Pa.—Wert v. Wildermuth, Pa.Com. 
PL, 41 Pa.Dist & Co. 169, 8 Sch. 
Reg. 48. 

12 C.jr. p 945 note 24. 

Guaranty iududes right to protect 
property by force, if necessary. 
Mont—State v. Rathbone, 100 P.2d 
86, 110 Mont 226. 

Bight to kill deer destroying prop¬ 
erty 

The constitutional guaranty of the 
right to acQuire, possess, and pro¬ 
tect property gives an indefeasible 
right to a property owner or lessee 
his family, and employes, to kill deer 
which are actually engaged in the 
destruction of property and which 
have not been lured to the premises 
by artificial means. 

Pa.—Commonwealth v. Biggies, 39 
Pa.Dlst. & Co. 188. 

Tenant holding over as orime 
A statute declaring it unlawful for 
a lessee, whose lease has expired, to 
hold possession of leased lands, or 
houses, where no new lease has been 
executed or agreed on after ten days* 
written notice from the owner or 
his agent to vacate, is not unconsti¬ 
tutional, although enacted for les¬ 
sor's protection in the enjoyment of 
his property. 

Pla—Coleman v. State ex rel. Carv¬ 
er, 161 So. 89, 119 Fla 653. 

37. N.Y.—Gilpin v. Mutual Life Ins. 
CO. of N. Y., Sup., 64 N.Y.S.2d 436, 
reversed on other groxmds 66 N.Y. 
S.2d 831, 271 App.Div. 499, motion 
denied 84 N.E.2d 328, 298 N.Y. 861, 
reversed on other grounds 86 N. 
R2d 737, 292 N.Y. 263, mbtlOn de¬ 
nied 96 N,B.2d 407. 301 N.Y. 731. 
Pa—Commonwealth v. Devlin, 168 
A. 161, 306 Pa 440. 

3a U.S.—Fox Film Corporation v. 

Trumbtdl, D.C.Conn., 7 F.2d 716. 

39. U.S.— V, S. V. Carolene Products 
Co., D.QIU., > F.Supp. 600. 

Cal.—Corpus Juris dted lu Hart v. 
City. of Beverly Hills, 79 P.2d 
1080, 1082, 11 CaL2d 848. I 


People V. Davenport, 69 P.2d 
862, 21 Cal.App.2d 292—^People v. 
Pace, 238 P. 1089, 73 Cal-App. 54a 
Ga—Barker v. State, App., 193 S.E. 

606, 66 GaApp. 705. 

Idaho.—Tarr v. Amalgamated Ass*n 
of St Elec. By. & Motor Coach 
Emp. of America, Division 1065, 
250 P.2d 904, 78 Idaho 223. 

IlL—State St Furniture Co. v. Ar¬ 
mour & Co.. 177 N.E. 702. 346 lU. 
160, 76 A.L.R. 1298. 

Cowles V. Morris & Co., 242 HL 
App. 548, affirmed 161 N.E. 150, 
330 Ill. 11. 

Me.—^Boothby v. City of Westbrook, 
23 A.2d 316, 138 Ma 117. 

Neb.—Todd v. Board of Educational 
Lands and Funds of Neb., 48 N.W. 
2d 706, 164 Neb. 606—State ex rel. 
English V. Ruback, 281 N.W. 607, 
136 Neb. 335. 

N.J.—^National City Bank of New 
York V. Del Sordo, 109 A.2d 631, 
16 N.J. 630. 

State, on Complaint of Lief v. 
Packard-Bamberger & Co;, 8 A.2d 
291, 123 N.J.Law 180. 

N.Y.—Gilpin V. Mutual Life Ins. Co. 
of N. y., 64 N.Y.S.2d 436, reversed 
on other grounds 66 N.Y.S.2d 831, 
271 App.Div. 499, motion denied 
84 N.B.2d 328, 298 N.Y. 861, re¬ 
versed on other grounds 86 N.E. 
2d 737, 299 N.Y. 253, motion denied 
96 N.B.2d 407, 301 N.Y. 731. 

Tex.—City of Wink v. Griffith Amuse¬ 
ment Co., 100 S.W.2d 696, 129 Tex. 
40. 

12 C.J. p 946 note 24. 

Bight to aoutiire property in con- 
neotion with right of personal liber¬ 
ty, includes the right to dispose of 
property in such innocent manner 
as owner pleases. 

Neb,—State ex. rel. English v. Ru¬ 
back, 281 N.W. 607, 135 Neb. 336. 

One may d,estroy his own property 
whenever he pleases, subject to 
certain limitations. 

U.S.—^U. S. V. Martini, D.C.Ala., 42 
F.Supp. 602. 

39.5 Md.—Easter v. Dundalk Hold¬ 
ing Co., 86 A.2d 404, 199 Md. 803— 
Huebschmann v. Grand Co., 172 
A. 227, 166 Md. 616. 

39.10 Fla—^Btemilton v. Williams, 
200 So. 80, 145 Fla 697. 

Acreage not limited 
Landowner denying public right 
to hunt on his land is not limited to 
640 acres. 

Fla—^Hamilton v. Williams, 200 So. 
80, 146 Fla 697. 

39.15 Neb.—State ex reL English v. 
Ruback, 281 N.W. 607, 136 Neb. 336. 


[ A right to a uouconfomHug use 
under zoning ordinance is a ‘'prop¬ 
erty right" within protection of con¬ 
stitutional guaranty, 
m.—^Douglas V. Village of Melrose 
Park, 68 N.B.2d 864, 889 Ill. 98. 
Corporation’s franchise is "prop¬ 
erty** within the constitution to be 
protected as any other property. 

Fla—^Ex parte Amos, 114 So. 760, 94 
Fla 1023. 

Business of foreign corporation 
engaged in manufacture, sale, and 
distribution of product is a property 
right entitled to protection. 

N.Y.—^Defimce Milk Products Co. v. 
Dumond, 133 N.y.S.2d 216, 206 
Misc. 813, affirmed . 136 N.y.S.2d 
619, 285 App.Dlv. 837. 

Ingress and earress 
Neither the legislative bodies nor 
the courts can take away from abut¬ 
ting property owner right of ingress 
or egress to street nor can they un¬ 
reasonably abridge such right 
Tex.—Gulf Refining Co. v. City of 
Port Worth, Civ.App., 86 S.W. 2d 
285, reversed on other grounds 
■ City of Port Worth v. Gulf Refining 
Co., Com.App., 65 S.W.2d 792, and 
reversed on other grounds 83 S.W. 
2d 610, 126 Tex. 612. 

Bight of member of non-profit or- 
ganizatlon to share of organization*s 
properties is a property right within 
the protection of the oonstitution. 
Ohio.—^Randolph v. First Baptist 
Church of Lockland, Com.PL, 120 
N.B.2d 486. 

Bights aoqnired under statute ad¬ 
judged oonstituttonal 

(1) A statute not patently uncon¬ 
stitutional on its face is prlma facie 
and presumptively valid, and rights 
acquired bona fide xmder such a stat¬ 
ute are "property rights** protected 
by the state and federal constitu¬ 
tions. 

Fla.—City of Winter Haven v. A. ME. 
Klemm & Son, 181 So. 163; 132 FTa. 
334, rehearing denied 182 So. 841, 
132 Fla. 533. 

(2) Bonds sold to bona fide hold¬ 
ers, after statute authorizing bonds 
has been duly adjudged constitution¬ 
al, are valid, and purchaser is pro¬ 
tected from subsequent decision of 
invalidity by provisions of constitu¬ 
tion securing to purchaser the "in¬ 
alienable right of acquiring, possess¬ 
ing, and protecting property," and 
requiring courts to afford remedy by 
due course of law for any injury to 
property rights,, since bonds, valid 
when issued, are lawful obligations 
to pay money, and therefore "prop¬ 
erty** within constitution. 

Fla.—State-V. Greer, 102 So. 739, 88 
Fla, 249, 37 A.L.R. 1298. 
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not limited to the protection of tangible property, 
but extends to intangible property as well.s®-^® 
The guaranty of property includes the liberty to 
contract, as discussed in § 210 infra, and, as ex¬ 
plained in § 212 infra, comprehends, as well, the 
right to engage in any lawful trade, occupation, 
or business. However, the constitutional guaran¬ 
ties do not secure to any man the right to acquire 
property in an 3 rthing that is not the subject of pri¬ 
vate property by law, or the right of disposing of 
property that has not been duly acquired under the 
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law of the land,^® nor does the guaranty extend 
to property to which the complaining party has no 
title.^^ 

The right to private property and its incidents is 
embraced also within the guaranty of liberty 
but the right to own and enjoy property is no more 
sacred than personal liberty or human rights.^3 
The constitutional guaranties of property exclude 
arbitrary restrictions on property rights,^2.6 ^nd 
all statutes and ordinances which violate the con¬ 
stitutional guaranties are null and void,^^ and, in 


30.20 Cal.—Equitable Sar. & Loan 
Ass*n V. Superior Court in and for 
Los Angeles County, App., 230 P.2d 
119, hearing dismissed. 

Things whioh are subject of rights 
Word ‘‘property** as used in state 
constitutional guaranty refers to 
those tangible or Intangible things, 
which are the subject of rights. 
Ohio.—^Papatheodoro v. State Dept, 
of Liquor Control, Com.Pl., 118 N. 
E.2d 718. 

40. U.S.—^Hudson County Water Co. 
V. McCarter. N.J., 28 S.Ct. 629, 209 
U.S. 349, 52 LJBd. 828. 14 Ann.Cas. 
560. 

Me.—^Preston v. Drew, 83 Me. 658, 64 
Am.D. 639. 

N.T.—^Triangle Mint Corporation v. 
Hargan, 283 N.Y.S. 570, 133 Misc. 
802. 

N.D.—^Neer v. State Live Stock Sani¬ 
tary Board, 168 N.W. 601, 40 N.D. 
840. 

Xdqtior license not "property” 

Statutory provision that no per¬ 
son convicted of any felony, shall re¬ 
ceive or be permitted to retain any 
permit under the liquor control act 
does not violate provision of the 
state constitution that all men have 
inalienable right to acquire, possess, 
and protect “property,** since a li¬ 
quor license is not “property." 
Ohio.—Papatheodoro v. State Dept, 
of Liquor Control, Com.Pl., 118 K. 
E.2d 713. 

Bight in marriage partner not 
“property” 

The right of husband in wife or of 
wife in husband is not “property** 
such as is protected by the constitu¬ 
tion, but rather “marriage** creates 
a mutual right of consortium and af¬ 
fection which is a social or personal 
relation that is not protected by the 
constitution. 

Pla.—^Rotweln v. Oersten, 86 So.2d 
419, 160 Fla. 786. 

XUegal acquisition 

Where a command or a prohibition 
of the constitution is violated in the 
creation or production of the sub¬ 
jects of property or in the acquisi¬ 
tion of interest therein, such inter¬ 
ests are not rights intended by the 
constitution to he secured, and they 


will not be protected or enforced in 
the courts. 

Pla.—City of Winter Haven v. A. M. 
Klemm & Son, 181 So. 153, 132 
Fla. 334, rehearing denied 182 So. 
841, 132 Fla. 533. 

4L N’.J.—Sixty-Seven South Munn 
v. Board of Public Utility Com’rs 
of New Jersey, 147 A. 736, 106 N. 
J.Law 46, affirmed 152 A. 920, 107 
N.J.Law 386, certiorari denied 61 
S.Ct. 862, 283 U.S. 828, 76 L.Ed. 
1441. 

Pa.—Kennedy v. Meyer, 108 A. 44, 
269 Pa. 806. 
trncoUeoied garbage 
A person has not such property in 
the garbage of individuals and cor¬ 
porations before collection as would 
give him standing in court to protect 
the same. 

Ind—Jansen Farms v. City of In¬ 
dianapolis, 171 N.B. 199. 202 Ind. 
188, 72 A.L.H. 614. 

42. Mass.—General Outdoor Adver¬ 
tising Co. V. Department of Public 
Works, 193 N.E. 799, 289 Mass. 149, 
appeal dismissed General Outdoor 
Advertising Co. v. Callahan, 66 S. 
Ct. 496, 297 U.S. 726, 80 KEd. 
1008, General Outdoor Advertis¬ 
ing Co. V. Hoar, 66 S.Ct. 406, 297 

U. S. 725, 80 L.Ed. 1008 and Brink 

V. Callahan, 66 S.Ct. 496, 297 U.S. 
726. 80 L.Ed. 1008. 

N.J.—^N. T. Hegeman Co. v. Mayor 
and Council of Borough of River 
Edge. 69 A.2d 767, 6 N.J.Super. 
495. 

Pa.—Commonwealth v. Brown, 6 Pa. 
Dish 778, 20 Pa.Co. 260, 45 Pittsb. 
Leg.J. 179, 43 Wkly.N.C. 69, af¬ 
firmed 8 Pa.Super. 339. 

Personal liberty see supra S 202. 

The right to dispose of property 
Is derived from the constitutional 
right to acquire property in connec¬ 
tion with the guaranty of personal 
liberty. 

Neb.—State ex reL English v. Ru- 
back, 281 N.W. 607, 186 Neb. 385. 
Use of property 

The Tight of every one to use his 
property in his own way and for his 
own purposes^ subject to restraints 
necessary for the common good, is a 
liberty and a property right 
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Ill.—Village of La Grange v. Leitch, 
35 N.E.2d 346. 877 Ill. 99—People 
ex rel. Schimplf v. Norvell, 18 N. 
E.2d 960, 868 lU. 826—State Bank 
& Trust Co. V. Village of Wilmette, 
193 N.B. 181, 868 Ul. 811, 96 A 
L.R. 1827—^Eoos v. Saunders, 188 
N.E. 416, 849 UL 442—State St 
Furniture Co. v. Armour & Co., 
177 N.B. 702, 846 IlL 160, 76 AL.R. 
1298—Western Theological Sem¬ 
inary V. City of Evanston, 156 N, 
B. 778. 826 Ill. 511. 

Grand Trunk Western R. Co. v. 
City of Chicago, 106 N.B.2d 162, 346 
IllApp. 876. 

N.J.—^N. T. Hegeman Co. v. Mayor 
and Council of Borough of River 
Edge, 69 A2d 767, 6 N.J.Super. 496. 

Wash.—^Etouser v. Amess, 267 P.2d 
691, 44 Wash.2d 868. 

43. Mass.—^Bamel v. Building Com*r 
of Brookline, 145 N.E. 272, 250 
Mass. 82—^Brett v. Building Com’r 
of Brookline, 145 N.E. 269, 250 
Mass. 78. 

N.Y.—^People v. Caponigri, 4 N.Y.S. 
2d 577, 169 Misa 9. 

43.6 Del.—Garden Court Apartments 
V. Hartnett, 65 A.2d 281, 6 Terry 
1 . 

Fla.—Varholy v. Sweat 16 So.2d 267, 
158 Fla. 671. 

Iowa— H&ya Drug Stores v. State 
Tax Commission, 45 N.W.2d 245, 
242 Iowa 819. 

N.H—State v. Faille, 9 A.2d 663, 90 
N.H 847. 

Pa—^Rich Hill Coal Co. v. Bashore, 
7 A2d 802, 834 Pa 449. 

44. Fla—Adams v. Housing Author¬ 
ity of City of Daytona Beach, 60 
So.2d 668—^Holland v. Fort Pierce 
Financing & Const Co., 27 So.2d 
76, 157 Fla 649—^L. Maxcy, Inc., v. 
Mayo, 139 So. 121, 103 Pla 552— 
Yaeger v. State, 83 So. 525, 78 
Fla 364. 

Mass.—^Inhabitants of Town of Lex¬ 
ington V. Suburban Land Co., 126 
NJS. 860, 285 Masa 108. 

NH—State v. PaiUa 9 A.2d 668, 90 
N.H. 847. 

N.C.—Clinard v. City of Winston- 
Salem, 6 S.E.2d 867, 217 N.C 119, 
12$ AL.R. 634. 

Ohio.—State v. Otter, 140 N.E. 899, 
106 Ohio St 415. 
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some jurisdictions, the guaranty extends to in- | croachment;^® but a statute does not deprive a 
dividual interference as well as to legislative en- | person of property unless it prevents him from 


state ex rel. Dana v. Grerber, 70 

N.E.2d 111, 79 OhloApp. 1. fol¬ 
lowed in Roark v. Lyle, 121 N.B.2d 
837. 

In re Reilly, 28 OhioN.P., N.S., 
65 . 

Tenn.— Peters v. O’Brien, 278 S-WT. 

660, 152 Tenn. 466. 

12 C.J. P 045 note 26. 

konrs of labor and wasres 
Provision of Bituminous Coal Con¬ 
servation Act delegating power to fix 
yy»f»v^Tntlm hours of labor and mini¬ 
mum wages to part of producers and 
miners and in effect subjecting dis¬ 
senting minority to will of majority 
in respect of wages and hoxirs is an 
unconstitutional interference with 
private property. 

0 .S.—Carter v. Carter Coal Co., App. 
D.C., 56 S.Ct. 866 , 298 U.S. 288, 80 
L.Bd. 1160. 

ftnarfllanfflUp of property 

(1) Without infringing the right 
of property, the legislature may au¬ 
thorize the appointment of a guardi¬ 
an or conservator to assume control 
and management of a person of un¬ 
sound mind. 

Colo.—Shapter v. Pillar, 63 P. 802, 
28 Colo. 209. 

Ohio.—^In re Joyce, 6 Ohio Supp. 16. 

<2) So, the right of property is not 
violated by a statute authorizing the 
appointment of a gruardian of the 
person and property of one who has 
become physically incapacitated, or 
feeble-minded or epileptic or so men¬ 
tally or physically defective by rea¬ 
son of age, sickness, use of drugs, 
or the excessive use of alcohol that 
he is unable, to take care of his 
property and is liable to dissipate 
or lose the same. 

Pla.—^Plewwellin v. Jeter, 189 So. 
651, 188 Fla. 640. 

(3) However, a statute making 
physical infirmity ground for ap¬ 
pointment of a guardian for property 
of mentally competent person has 
been held an imwarranted abridg¬ 
ment of such person's property 
rights. 

Ohio.—Schafer v. Haller, 140 N.B. 
617, 108 Ohio St. 822, 86 A.L.R. 
1878. 

(4) The constitutional objection to 
the latter statute is overcome by €ui 
amendment permitting appointment 
of a guardian only with the consent 
of the person suffering from physical 
infirmity. 

Ohio.—^In re Watts’ Guardianship, 21 
N.B.2d 129, 60 OhloApp. 807. 

< 6 ) It has been held that under a 
constitutional provision declaring 
the right of acquiring and protect¬ 
ing property an inalienable right and 
guaranteeing- the right of trial by 
Jury, a person cannot be declared 


Incompetent and have his property 
taken out of his hands or be placed 
in confinement without the interven¬ 
tion of a Jury and a verdict declar¬ 
ing him to be non sui juris. 

U.S.—^Hager v. Pacific Mut. Life Ins. 
Co., D.C.Ky., 43 F.Supp. 22. 

( 6 ) A statute, authorizing the 
guardian of a minor or committee of 
an Incompetent to lease, under order 
of court, the coal and other minerals 
in land for a period beyond the dis¬ 
ability, la unconstitutional in so far 
as it applies to other than oil and 
gas leases, as an interference with 
property rights. 

Ky.—Lawrence B. Tierney Coal Co. 
V. Smith’s Guardian, 205 S.W. 961, 
181 Ky. 764. 

XiLspeotloii of private iastltatioiis 
A statute, entitled an act to pro¬ 
vide for inspection by state authori¬ 
ties of private institutions, etc., does 
not violate a provision declaring that 
protection to person and property 
shall be impartial and complete. 

Ga.—Sister Felldtas v. ECartridge, 
98 S.B. 688 , 148 Ga. 832. 

Ijiability of bank stockholders 

(1) A statute imposing double lia¬ 
bility on bank stockholders, without 
allowing stockholders to set off de¬ 
posits does not violate a constitu¬ 
tional provision that protection of 
property shall be impartial. 

Ga.—Slater v. Davis, 163 S.K 704, 
174 Ga. 633. 

<2) A statute giving the bank com¬ 
missioner exclusive right to sue on 
stockholder’s liability while in pos¬ 
session of the bank, deprives the 
creditor of no right of property. 
Colo,—^Broadbent v. McFerson, 260 P. 

852, 80 Colo. 264. 

Uen. on assets of bank 
A statute giving a lien to credi¬ 
tors of a bank for collections on col¬ 
laterals is not void as violating a 
provision that protection to person 
and property shall be the paramount 
duty of the government. 

Ga.—Collins v. American Bxch. Nat. 
Bank of New York, 98 S.B. 880, 147 
Ga. 278. 

Partition of land 

Under a statute providing for par¬ 
tition actions and authorizing sale 
of lands if it appears that partition 
cannot be made without great preju¬ 
dice to the owners, a decree direct¬ 
ing the sale of lands sought parti¬ 
tioned does not violate the right to 
freedom from compulsory alienation 
of property. 

S.D.—^Kluthe V. Hammerqulst, 188 
N.W. 749, 45 S.D. 476. 

Trade unions 

(1) A statute prohibiting the court 
from restraining a labor union or 
the members thereof from illegal in¬ 
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terference with the business of an 
employer Interferes with the right of 
property. 

Cal.—^Pierce v. Stablemen’s Union,. 
Local No. 8,760, 103 P. 324, 156 
Cal. 70. 

(2) A statute prohibiting an ac¬ 
tion against a trade-union or asso¬ 
ciation of employers, or against mem¬ 
bers or officials thereof, for a tort 
committed on behalf of the union or 
association violates the right of 
property. 

Mass.—re Opinion of Justices, 98 
N.B. 337, 211 Mass. 618. 
BestrlotiiLg sight to sue 
A statute limiting the right of 
bondholders to bring a proceeding 
against the board of directors of an 
irrigation district unless the holders 
of ten per cent or more of the out¬ 
standing and unpaid bonds of the dis¬ 
trict joined in such action is uncon¬ 
stitutional as dens^g the right of 
property. 

CaL—Selby v. Oakdale Irr. Dist., 8 & 

P.2d 126, 140 CalJLpp. 171. 
Ciomiption of blood and forfeiture 

(1) The refusal of a court, pur¬ 
suant to statute, to award to the hus¬ 
band a share in the estate of his 
wife, whom he had murdered, does* 
not work a corruption of blood or a 
forfeiture of estate. 

Wash.—^In re Tyler’s Estate, 260 P. 
456, 140 Wash. 679, 51 A.L.R. 1088. 

(2) A statute authorizing condem¬ 
nation of vehicles used In illegal 
transportation of liquor is not un¬ 
constitutional, as violating the con¬ 
stitutional provision that no convic¬ 
tion shall work a corruption of blood 
or forfeiture of estate. 

Ga.—State v. Killens, 101 S.E. 911. 
149 Ga. 735. 

46. Fla.—Spafford v. Brevard Coun¬ 
ty, 110 So. 461. 92 Fla. 617. 

N.J.—Cameron v. International Alli¬ 
ance of Theatrical Stage Employ¬ 
ees and Moving Picture Operators- 
of U. S. and Canada, Local Union 
No. 884, of Hudson County, 188 Au. 
167, 119 N.J.Eq. 677, certiorari de¬ 
nied International AJliance of 
Theatrical Stage Employees v. 
Cameron, 66 S.Ct 681. 298 U.S. 
669, 80 L.Ed. 1886—Cameron v. In¬ 
ternational Alliance of Theatrical 
Stage Employees and Moving Pic¬ 
ture Operators of U. S. and Can¬ 
ada, Local Union No. 884, of Hud¬ 
son County, 176 A. 692, 118 N.J. 
Bq. 11. 97 A.L.R. 694. 

Pa.—^Erdman v. Mitchell, 66 A. 827^ 
207 Pa. 79, 99 Am.S.R. 788, 68 L. 
RJL 684. 

Administrative officers 
Organic rights to protect proper¬ 
ty are secured against abuses In^ 
levying tax by administrative officers. 
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doing an act which he desires to do or diminishes 
the enjoyment or profit which he would otherwise 
derive from his property.^® Moreover, without vio¬ 
lating the guaranty of property, the legislature 
may make special provisions for the security of life 
and limb and leave property to the protection of 
the common law.’*'^ 


Limitations and restrictions. The right pf pri¬ 
vate property, as guaranteed by the various consti¬ 
tutions is not an absolute right.^^ It is subject to 
the limitation that property may not be so used 
as to injure the rights of others,^^ or the safety, 
health, comfort, or general welfare of the com- 
mimity.^®*® Property may be used even by its 


as well as against abuse by legisla¬ 
ture. 

51a.—Getzen v. Sumter County, 103 
So. 104, 89 Fla. 45. 

4 ft KT.—Headley v. City of Roch¬ 
ester, 5 N.B.2d 198, 272 N.Y. 197. 

47*. —^In re Opinion of the Jus¬ 

tices, 147 N.B. 681, 251 Mass. 569. 

4 ft xj.s.—^xJ. S. V. Baltimore & O. B. 
Co., Ohio, 68 S.Ct. 494, 333 U.S. 169, 
92 Li.Ed. 618—Marsh v. State of 
Alabama, 66 S.Ct. 276, 826 U.S. 
501, 90 li-Bd. 265—Nebbla v. Peo¬ 
ple of State of New York, N. Y., 
54 S.Ct 605, 291 U.S. 602, 78 UBd. 
940, 89 AKR. 1469. 

Sinclair Refining Co. v. City of 
Chicago. CA.I1L, 178 F.2d 214— 
Southwest Utility Ice' Co. v. Liieb- 
mann, CCAOkl., 62 F.2d 349. af¬ 
firmed 62 S.Ct. 871, 286 U.S: 262, 
76 L..Ed. 747. 

Paramount Pictures v. Uanger, 
U.C.N.D., 23 P.Supp. 890, motion 
granted 59 S.Ct. 641, 306 U.S* 619, 
83 luBd. 1026. 

Ala.—^Franklin v. State ex rel* Ala¬ 
bama State Milk Control Board, 
169 So. 295, 232 Ala. 637. 

Colo.—Potter v. Armstrong, 132 P.2d 
788, 110 Colo. 198, 

Del.—-Outrona v. City of Wilmington, 
124 A 658, 14 Del.Ch. 208, affirmed 
127 A 421, 14 DeLCh. 434; 

Fla.—Setzer v. Mayo, 9 So.2d 280, 
150 Fla. 784-r-Whltaker v. Parsons, 
86 So. 247, 80 Fla. 352. 

Idaho.—Newland v. Child,. 254 P.2d 
1066, 73 Idaho 630. 

Ill.—^Balrd V. Board , of Zoning Ap¬ 
peals of City of Kankakee, 106 
N’.B.2d 343, 847 IlLApp. 168. 

Md.—Goldman v. Crowther, 128 A 
50, 147 Md. 282, 88 AKR 1455. 

Mass.—^Bamel v. Building Com’r. of 
Brookline, 145 N.E. 272, 250 Mass. 
g2—^Brett v. Building Com’r of 
Brookline, 145 N.E. 269, 250 Mass. 
78. 

Mich.—Cady v. City of Detroit, 286 
N.W. 806, 289 Mich. 499, aippeal dis¬ 
missed 60 act. 470,- 309 U.S. 620, 

' 84 L,Bd. 984. 

N.J.-r.Natlonal City Bahk of New 
York V. Del Sordo, 109 A2d 681, 16 
N.J. 630. 

N.Y.—W. H. H. Chamberlin, Inc., v. 
Andrews, 286. N.Y.fi^.,^ 242, 159 Misc. 
124, modified on other grounds 2 
N.E.2d 22, 271 N.Y. 1, 106 AL.R. 
1519, and afiSx^^ 57 S.Ct. 122, 
301 U.S. 616, 81 Ii.Bd. 880, rehear¬ 
ing denied 57 act. 926, 301 U.S. 
714, 81 DJDd. 1866—Coty,-Iaa, of 


New York v. Hearn Department 
Stores, 284 N.Y.S. 909, 168 Mlsc. 
616_-Village of Herkimer v. Pot¬ 
ter, 207 N.Y.a 86, 124 Misc. 67. 

Suppus V. Bradley, 101 N.Y.S.2d 
557, affirmed 105 N.Y.S.2d 48. 278 
App.Dlv. 337. 

N.a—State V. Whitaker, 45 aR2d 
860. 228 N.C. 352, cffirmed Whitaker 
V. State of N. C., 69 S.Ct. 261, 260, 
335 U.a 526, 93 L.Ed. 212, 6 AD. 
R.2d 478. 

Pa.—Commonwealth v. Stofchek, 186 
A 840, 822 Pa. 513. 

. Commonwealth v. Zasloff, 8 A 2d 
801, 137 Pa-Super. 96, affirmed 13 
A.2d 67, 338 Pa. 467, 128 AL.R. 
1120 .. 

Wert V. Wlldermuth, 8 Sch.Reg. 
48, 41 PADlst. & Co, 169. 

Wyo.—State v. Langley, 84 P.2.d 767, 
68 Wyo. 332. 

Limitations on* use of property see 
Property § 13. 

C<mditions at time of ezeroise 

Degree of guaranty of right to use 
one’s property as one wills must be 
determined in light of social and 
economic, conditions that prevail at 
.time guaranty is proposed to be exer¬ 
cised, rather than at time constitu¬ 
tion was approved securing it. 

Fla.—^Robinson v. Florida Dry Clean¬ 
ing & Laundry Board,. 194 So. 269, 
141 Fla. 899—^Miami Laundry Co. v. 
Florida Dry Cleaning & Laimdry 
Board, 183 So. 759, 134 ^a- 119 

AL.R. 956—State ex reL Reynolds 
V. City of St. Petersburg, 183 So. 
804, 183 Fla. 766, 118 AL.R. 667. 
Neb.—Nelsen v. TiUey, 289 N.W. 388, 
137 Neb. 327, 126 AL.R. 729. 

49. Conn.—State v. Kievman, 165 A 
601, 116 Conz^ 458, 88 AL.R. 962. 
Fl€L—Setzer v. Mayo, 9 So.2,d 280, 
150 Fla. 734 —Cason v. Florida 
Power Co., 76 So.‘ 685, 74 Fleu 1, 
L.RA.1918A 1034. 

HL—Chicago Sanitary Dist. v. Chi¬ 
cago, 'etc., R. Co., 108 N.B. 812, 
267 HL 252. 

Baird v. Board of Zoning Ap¬ 
peals of City of Kankakee, 106 
N.E.2d 343, 847 HLApp. 168. 

Md.—Chayt v. . Maryland Jockey 
Club of Baltimore City, 18 A2d 
866, 179 Md. 890. 

Pa.—Commonwealth v. Zasloff, 8 A 
2d 801, 137 Pa.Super. '96, affirmed 
13 A2d 67, 388 Pa. 457, 128 AL.R. 
1120. 

TeX.—^Lurie^r. City of Houston, Olv. 

App., 220'S.W.2d 320; reversed on 
• other groiinds City of Houston-v. 


I Lurie, 224 S.W.2d 871, 14 AL.R. 61. 

! Fielder v. State, 198 S.W.2d 676, 
160 Tex.Cr. 17—^McNeese v. State, 
180 S.W.2d 164, 147 Tex.Cr. 310. 
Bisrhts are relative 

The rights of property guaranteed 
by constitution are necessarily rela¬ 
tive to those held by others under 
same constitutional sanctions, 

N.C,—State v. Whitaker, 46 S.E.2d 
860, 228 N.C. 862, affirmed Whitak¬ 
er V. State of N. a. 69 S.Ct. 261, 
260, 335 U.S. 625, 93 L.Ed. 212, 6 
AL.R.2d 473. 

Spite f eiLoe 

The legislature may prohibit the 
erection of a spite fence without in¬ 
fringing the right of property. 

N,H.—^Horan v. Byrnes, 64 A 945, 72 
N.H. 93, .101 Am.S.R. 670, 62 L.R.A 
602. 

Use of natural resonroes 
It is within the police power of 
the state to regulate the use-of nat¬ 
ural resources, so as not to conflict 
with the rights of others, so that 
the fact that such regulation applies 
only to specified limits does not. es¬ 
tablish discrimination between users. 
U.S.—Walls V. Midland Carbon Co., 
.Wyo., 41 S.Ct. 118, 254 U.S. 800, 65 
L-Ed.. 276. 

One may not destroy his own prop¬ 
erty to the injury of others. 

U.S.—U. S. V. Martini, D.C.Ala., 42 
F.Supp. 502. 

49.6 U.S.—Sinclair Refining Co. v. 
City of Chicago, CAJQL, 178 F.2d 
214. 

m.— Northern Trust Ca v. City of 
Chicago, 123 N.E.2d 380, 4 I11.2d 
432—Hannifin Corp. v. City of Ber¬ 
wyn, 115 N.B.2d 316, 1 IlL2d 28^ 
Midland Elec. Coal Corp. v. Knox 
County, il5 N.B.2d 276, 1 I11.2d 
200—^Du Page County v. Hender-,- 
son, 88 .N.B.2d 720, 402 HI. 179— 
Village of La Grange v. Leitch, 35 
N.B.2d 846, 377 Ill. 99. 

Baird V. Board of Zohing Ap¬ 
peals of City of Kankakee, 106 N, 
E.2d 343, 847 HlApp; 168. 

N.J.—JamounSau y. Hamer, 109 A 
2d 640, 16'2^J. 600, certiorari de¬ 
nied 75 act. 580, .349 TJF.S. 904, 99 

L.Ed. -^ ' 

Fred >. Mayor "and Coimcil of 
Borough of Old ^ppan,' 85 A2d 
- 317, 17 N.J.Super. 168, affirmeii 92 
A8d ^478, 10 Njr. sis—Beck v. 
Board of Adjustment of City of 
Bast Orange, Essex County, Super; 
AiD., 88 A.2d’ 720, 15 -N.J.Super.^ 
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owner only in accordance with The con* 

stitutional right of property is subject to the pow¬ 
er of the government to prescribe reasonable limi-r 


tations and regulations in the interest of the com¬ 
mon good and general welfare,as well as the 
power of the government to tax,5i and its powers 


664—^Borough of Lincoln Park v. 
Cullari, 83 A.2d 233, 16 N.J.Super. 
210—^Lionshead Lake v. Wayne Tp., 
Passaic County, 80 A.2d 650, 13 
N.J.Super, 490, reversed on other 
grounds 89 A.2d 693, 10 N.J. 166. 
appeal dismissed 78 S.Ct. 386, 844 
U.a 919, 97 L.Ed. 708. 

NT.T.—^Btafner v. Brdreich Realty 
Corp.. 11 N.T.S.2d 142, 170 Misc. 
846—^Town 6t Harrison v. Sunny 
l^dge Builders, 8 K.T.S.2d 632, 170 
Misc. 161. 

People v. Chenango County, 39 
N.T.S.2d 786. 

Ohio.—Clifton Hills Realty Co. v. 
aty of ancinnatl, 21 N.B.2d 993, 
60 OhioApp. 443. 

Wash.—^Hauser v. Amess, 267 P.2d 
691, 44 Wash.2d 858. 

Wis.—Town of Caledonia v. Racine 
Limestone Co., 63 N.W.2d 697, 266 
Wis. 476. 

Xf the property is capable of use 
la a maimer that is not detrimental 
to the public welfare then the owner 
may be, when necessary, confined to 
such use as will not interfere with 
the public good. 

N.T.—Schreiber v. Town of Cheekto- 
waga, 91 N.T.S.2d 403, 195 Misc. 
748. 

49.10 U.S.— XT. S. v. Baltimore & O. 
R. Co., Ohio, 68 S.Ct 494, 388 U.S. 
169, 92 L.Bd. 618. 

Conditions its owner places on its 
use by another are subject to like 
limitations. 

U.S.—U. S. v. Baltimore & O. R. Co., 
supra. 

One may not destroy his own 
property in violation of some law 
forbidding its destruction under cer¬ 
tain conditions. 

U.S.—U. S. V. Martini, D.QAla., 42 
F.Supp. 602. 

.60. <U.S.~rSwetland v. Curtiss Alr- 
• ports Corporation, 0.C.Ohio, 41 F. 
2d 929, modified on other grounds 
C.C.A., 66 F.2d 201, 83 A.L.R, 319. 
CaL—Chiyoko Ikuta v. Shunji K, 
Ikuta, 218 P.2d 854, 97 Cal.App.2d 
787. I 

D.C.—American University v, Pren¬ 
tiss, D.C, 113 F.Supp. 389, alfirmed 
Prentiss v. Ajneric^ University, 
21.4 P.2d , 282, certiorari denied, 
Wrather v. American University, 
75 S.Ct. 217. 

. JTa:—Setzer v. Mayo, 9 So.2d 280, 160 
Fl£L 734--r-Roblnson v. Florida I>ry 
Cleaning & Laundry Board, 194 So. 
269, 141 Fla. 899~PlewweUln v. 
Jeter. 189 So./ 661, 138 Fla. 640^ 
Miami Laundry Co. y* E^orida Dry 
. , Cleaning & Laundry Board, 183 
So. 769, 194 Fla. 1, il9 A.L,Rl 966— 
Whitaker v. Parsons, 86 So. 247, 
80 Fla. 862. 


Idaho.—Newland* v. Child, 264 P.2d 
1066, 73 Idaho 530. 

Iowa.—^May’s Drug Stores v. State 
Tax Commission, 46 N.W.2d 245, 
242 Iowa 319. 

Ky.—^Douthitt v. City of Covington, 
144 S.W,2d 1026, 284 Ky. 882. 

La.—Schwegmann Bros. v. Louisiana 
Board of Alcoholic Beverage Con¬ 
trol, 43 So.2d 248, 216 La. 148, 14 
AL.lj.R.2d 680—State ex reL Kemp 
V. City of Baton Rouge, 40 So.2d 
477, 216 La. 316—City of Shreve¬ 
port V. Kansas City Southern Ry. 
Co., 190 So. 404, 198 La. 277, cer¬ 
tiorari denied 60 S.Ct. 298, 308 

U. S. 621, 84 L.Bd. 510. 

Mass.—^Mansfield Beauty Academy v. 
Board of Registration of Hair¬ 
dressers, 96 N.B.2d 146, 826 Mass. 
624—^Nichols v. Commissioner of 
Public Welfare, 40 N.B.2d 276, 811 
Mass. 126. 

Mich.—Cady v. City of Detroit, 286 
N.W. 806, 289 Mich. 499, appeal 
dismissed 60 S.Ct 470, 809 U.S. 
620, 84 L.Ed. 984. 

Neb.—^Nelsen v. Tilley, 289 N.W. 

388, 137 Neb. 827, 126 A.L.R. 729. 
N.J.—National City Bank of New 
.York V. Del Sordo, 109 .A.2d 631, 
16 N.J. 630. 

Beck V. Board of Adjustment of 
City of East Orange, Essex County, 
83 A.2d 720, 15 N.J.Super. 564. 

, Ferguson v. Tuttle, 112 A. 596, 
95 N.J.Law 374. 

Application of Prey, O. & T., 68 
A.2d 694, 26 N.J.Misc. 193. 

N.Y.—People v. Peck, 112 N.T.S.2d 
379—Brous Vv Smith, 109 N.T.S.2d 
289, affirmed 106 N.E.2d 503, 804 
. N.T. 164. 

Ohio.—City of Miamisburg v. day¬ 
man, App., 37 N.E.2d 94. 

Pa.—^Appeal ,of Lord, 81 A,2d‘ 683, 
868 Pa. 121. 

School Dist. of Tp. of Coal v. 
Evans, Com.Pl., 18 Northpmb.Leg. 
J. 41. 

Who may reoelve and hold and oon- 
dltions 

The legislature, within constitu¬ 
tional limits, may deterniine who may 
receive and hold property and un¬ 
der what conditions. 

Pa.—^In re Borsch’s Estate, 67 A.2d 
■ 119, 862 Pa. 581. 

51. Cal.—Watchtower Biblei & Tract 
Soc. V. Los Angeles County, 182 P. 
2d 178, 30 Cal.2d 426, certiorari de¬ 
nied 68 S.Ct 112, 332 U.S. 811, 92 
L.Ed. 389—^Douglas Aircraft Co. 

V. Johnson, 90 P.2d 572, 13 Cal.2d 

545. ^ 

COlo.—Jackson V. City of CWenwood 
Springs, 221 P.2d 1083, 122 Colo. 

; 823.; * • 

Fla.—Heiiot v. City of , Pensacola, 
146 So. 664, 108 Fla. 4^0. 
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Me.—^Inhabitants of York Harbor 
Village Corporation v. Libby,- 140 
A. 382, 126 Me. 637. 

Ohio.—Fox V. Frank, 8 N.E.2d 996, 
52 OhioApp. 483, petition dismiss¬ 
ed 198 N.E. 873, 130 Ohio St 268. 
Borrowing poll tas 
Without violating the right of 
property, the state may forbid the 
loan of money -to pay a poll tax in 
order to qualify the borrower for 
voting. 

Tex.—Watts v. State, 135 S.W. 685, 
61 Tex.Cr. 864. 

Equalizing assessments 
A statute empowering the state 
tax commission to equalize assess¬ 
ments is not violative of state con¬ 
stitution respecting property rights. 
Ky.—Johnson v. Fordson Coal Co., 
281 S.W. 472, 218 Ky. 445, error 
dismissed and certiorari denied 
FOrdson Coal Co. v. Moore, 48 S. 
Ct 82, 275 U.S. 494, 72 L.Ed. 391. 

I Transfer or inheritance tax 

(1) Without infringing the-right of 
property, the legislature may impose 
a tax on the transfer of property 
passing by will or descent. 

N.J.—^Howell V. Edwards, 96 A, 186, 
88 N.J.LaW 134. 

(2) Transfer tax law does not vio¬ 
late clause relating to security in 
rights and privileges. 

N.T.—In re Caulfield’s Estate, 242 N. 
T.S. 204, 136 Misc. 686. 

(3) So, a tax on an inter vivos 
transfer made in contemplation of 
death does not violate the constitu¬ 
tional provision declaring the natur¬ 
al right to acquire property. 

N.J.—^Renwlck V. Martin, 10 AL.2d 293, 
126 N.J,Bq. 564. 

, (4) However, an inheritance tax 
bn an Ohio bank deposit of a non¬ 
resident decedent, documentary evi¬ 
dence of deposit being without the 
state, is contrary to federal and 
state constitutions. 

Ohio.—Guaranty Trust Co. of New 
York V. State, 172 N.E. 674, 86 
OhioApp. 45.‘ 

Notioe of assessment and protest 
Provisions of an ordinance with 
respect to notice as to assessment 
and protest of tax assessments held 
not violative of .public policy or to 
confiict with constitutional provision 
that protection of person and prop¬ 
erty is paramount duty of govern¬ 
ment and shall be impartial and- com¬ 
plete. 

Ga-r-Simmons v. Newton, 174. S.E. 
703, 178 Ga 806, 

Paving assessment and bonds 

(DA statute, providing for the 
pavement of streets and^ assessment 
of the entire cost against abutting 
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of eminent domain.®* 

In other words, the constitutional right of prop¬ 
erty is subject to the legitimate exercise of the 
police power of the state, which is discussed gen¬ 
erally in § 174 et seq supra, and thereunder the 
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State may enact laws relating, restraining, and 
prohibiting those things which arc harmful to the 
well-being of the people, although such regulation, 
restraint, and prohibition interfere with the prop¬ 
erty of individuals.®* The public interest is to be 


property, does not conflict with a 
provision declaring that protection 
to person and property is the para¬ 
mount duty of srovernment, and shall 
be Impartial and complete. 

Qa.—City of Valdosta v. Harris, 119 
S.H. 625, 156 Ga. 490. 

(2) A resolution of town trustees 
amendatory of state statutes and of 
street improvement bonds remitting 
penalties on unpaid assessments was 
a nullity, since the trustees could 
not deprive bondholders of security 
after bonds were sold and streets 
improved with proceeds. 
tr.S.—Brown-Crummer Inv. Co. v. 

Paulter, C.C.AOkl., 70 P.2d 184. 
Penalty for failure to Hat 

Imposition of statutory penalties 
of one hundred per cent against tax¬ 
payer who fails to list intangible 
property for assessment, plus twen¬ 
ty per cent in case commonwealth 
brings action to collect tax and pen¬ 
alty, is neither an exercise of abso¬ 
lute and arbitrary power over prop- 
orty, nor a deprivation of right of 
acquiring and protecting property. 

Ky.—Commonwealth v. St Matthews 
Gas & Elea Shop, 262 S.W.2d 673. 
Seqttlriag lafonuatioa to ascertain 
whether tax paid 

(1) The congressional iolnt reso¬ 
lution requiring for tax purposes re¬ 
turns of disposition of substances 
used in manufacturing distilled spir¬ 
its, is not invalid as violating per¬ 
sonal rights guaranteed by the con¬ 
stitution, no property being taken or 
persons subjected to unreasonable 
searches and seizures. 

tr.S. —Bl Santo v. U. S., CCAOhio, 
93 F.2d 948, certiorari denied 58 S. 
Ct 829, 303 IT.S. 662, 82 Li;Ed. 1125 
—Dano V. U. S., aC.APa., 91 P.2d 
1012. 

(2) The legislature may forbid the 
recording of a deed unless accom¬ 
panied by a certiflcate that the taxes 
due on the land have been paid. 

Mich.—^Van Husan v. Heames, 66 N. 

W. 22, 96 Mich. 504. 

(3) However, it has also been held 
that a statute forbidding the record¬ 
ing of a deed unless accompanied by 
a certiflcate that taxes have been 
paid contravenes the right of prop¬ 
erty. 

Wash.—State ▼. Moore, 34 P. 461, 7 
Wash. 173. 

Power of taxation see the C.J.S. ti¬ 
tle Taxation % 4, also 61 C.J. p 76 
note 73 et seq. 

ex Me.—Inhabitants of York Har¬ 
bor ViUage Corporation v. Libby, 
140 A. 882, 126 Me. 537. 


N.T.—Adamec v. Post, 7 K.E.2d 120, 
273 N.r. 250, 109 AL.R. 1110. 
Ohio.—^Blakemore v. Cincinnati Met¬ 
ropolitan Housing Authority, 67 
N.E.2d 897, 74 OhioApp. 5. 

Wls.—Williams v. City of Hudson, 
262 N.W. 607, 219 Wis. 119. 

Power of eminent domain see the C. 

J.S. title Eminent Domain $ 2. 
53. U.S.—St Louis Poster Advertis¬ 
ing Co. v. City of St Louis, Mo., 
39 S.Ct 274, 249 XJ.S. 269, 63 L.Ed. 
599. 

Sinclair Refining Co. v. City of 
Chicago, C.AI1L, 178 P.2d 214— 
Brooks V. XT. S., 119 P.2d 636, C.C. 
AAriz., certiorari denied 61 S.Ct 
1116, 313 U.S. 594, 85 L.Ed. 1548. 

Corvallis Creamery Co. v. Van 
Winkle, D.aOr.. 274 P. 454, appeal 
dismissed 43 S.Ct 247, 260 U.S. 758, 
67 L.Bd. 499. 

Cal.—^Matthlessen v. City of Santa 
Barbara, 22 P.2d 19, 217 CaL 789— 
Matthlessen v. Montecito County 
Water Dist, 22 P.2d 19, 217 Cal. 
788—Gin S. Chow v. City of Santa 
Barbara, 22 P.2d 6, 217 CaL 673— 
Sutter Butte Canal Co. v. Railroad 
Commission of California, 259 P. 
937, 202 Cal. 179, affirmed 49 S.Ct 
825, 279 U.S. 126, 73 L.Ed. 637. 

Ex parte Lawrence, 181 P.2d 27, 
65 CalApp.2d 491. 

Colo.—Jones v. Board of Adjust¬ 
ment 204 P.2d 560, 119 Colo. 420. 

Conn.—^Florentine v. Town of Darien, 
115 A2d 328, 142 Conn. 415—^Tal- 
madge v. Board of Zoning Appeals 
of City of New Haven, 109 A2d 
253, 141 Conn. 639—Jennings v. 
Connecticut Iiight & Power Co., 
103 A2d 636, 140 Conn. 660—Rup- 
pert V. Liquor Control Commission, 
88 A2d 388, 138 Conn. 669—State 
V. Heller, 196 A 837, 123 Conn. 
492, appeal dismissed Heller v. 
State of Connecticut 68 S.Ct 765, 
303 U.S. 627, 82 UBd. 1088—State 
V. Kievman, 166 A 601, 116 Conn. 
458, 88 AL.R. 962. 

Pla,—Setzer v. Mayo, 9 So.2d 280, 
150 Pla. 734—^BEav-A-Tampa Cigar 
Co. V. Johnson, 5 So.2d 488, 149 PUu 
148—^Pasternack v. Bennett 190 So. 
56, 138 Pla. 668—State ex rel. Ho- 
sack V. Yocum, 186 So. 448, 136 
Pla. 246, 121 AL.R. 270—Miami 
Laundry Co. v, Florida Dry Clean¬ 
ing & Laundry Board, 183 So. 759, 
134 Pla. 1, 119 AL.R. 956—State 
V. Quigg, 114 So. 859, 94 Fla. 1056 
—Neisel v. Moran, 85 So. 846. 80 
Fla. 93. 

Ga.—^Harrison v, Hartford Steam 
Boiler Inspection 4b Insurance Co.j 
187 S,E. 648, 183 Ga. L reversed on 
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other grounds Hartford Steam 
Boiler Inspection & Ins. Co. v. 
Harrison, 57 S.Ct 888, 801 U.S. 
459, 81 L.Ed. 1223. 

m.—^Midland Elea Coal Corp. v. 
Knox County, 116 N.E.2d 275, 1 
I11.2d 200—^Trust Co. of Chicago v. 
City of Chicago, 96 N.E.2d 499, 408 
DL 91—Schneider v. Board of Ap¬ 
peals of City of Ottawa, 84 N.B.2d 
428, 402 Ill. 636—Federal Elea Co. 
V. Zoning Bd. of Appeals of Village 
of Mt Prospect 75 N.E.2d 369, 
898 IlL 142—2700 Irving Park Bldg. 
Corp. V. City of Chicago, 69 N.B.2d 
827, 395 Ill. 188—Village of La 
Grange v. Leitch, 35 N.E.2d 346, 
377 IlL 99—City of Evanston v. 
Wazau, 4 N.E.2d 78, 364 Ill. 198, 
106 AL.R. 789, certiorari denied 
Wazau V. City of Evanston, 67 S. 
Ct 492, 300 U.S. 662, 81 L.Ed. 870 
—^Fenske Bros. v. Upholsterers* In¬ 
ternational Union of North Amer¬ 
ica. Local No. 18, 198 N.B. 112, 858 
IlL 239, 97 AL.R. 1318, certiorari 
denied 55 S.Ct 645, 295 U.S. 734, 
79 L.Ed. 1682—People v. Anderson, 
189 N.B. 888, 356 IlL 289. 
Ind.<^Department of Financial In¬ 
stitutions V. Holt 108 N.K2d 629, 
231 Ind. 298—Lutz v. New Albany 
City Plan Commission. 101 N.B.2d 
187, 230 Ind. 74—State ex rel. Mav- 
ity V. Tyndall, 74 N.m2d 914, 225 
Ind. 860, certiorari denied 68 S.Ct 
609, 333 U.S. 834, 92 L.Ed. 1118, 
rehearing denied 68 S.Ct 782, 383 

U. S. 858, 92 L.Ed. 1138. 

Iowa.—^Keller v. City of Council 
Bluffs, 66 N.W.2d 113—'May's Drug 
Stores V. State Tax Commission, 
46 N.W.2d 245, 242 Iowa 819— 
Benschoter v. Hakes, 8 N.W.2d 
481, 232 Iowa 1354. 

Ky.—^Bischoff v. Hennessy, 261 S.W. 
2d 682—Parker v. Rash, 236 S.W.2d 
687, 314 Ky. 609—^Draffen v. Black, 
196 S.W.2d 362, 802 Ky. 775— 
Moore v. Northern Kentucky Inde¬ 
pendent Food Dealers Ass*n, 149 
S.W.2d 756, 286 Ky. 24. 

Iia.—Ransome v. Police Jury of Par¬ 
ish of Jefferson, 45 So.2d 601, 216 
Iia. 994—State ex reL Fitzmaurice 

V. Clay, 23 So.2d 177^ 208 La. 443. 
State ex reL Prats v. City Plan¬ 
ning & Zoning Commission of City 
of New Orleans, App., 69 So.2d 882. 

Md.—Chayt v. Maryland Jockey 
Club of Baltimore City, 18 A2d 
856, 179 Md. 890—Goldman v. 

C^wther, 128 A 50, 147 Md. 282, 

38 AL.R. 1455, 

Mass.—Commonwealth t, Higgins, 
178 N.B. 6.36, 277 Mass. 191, 79 
AL.R. 1304—Bamel r. Building 
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preferred over property interests even to the ex¬ 
tent of their destruction when necessary.®* The 
constitutional guaranty affords no protection to one 
holding property dangerous to public health, safety, 
or morals but unless property is of such a na¬ 
ture that it jeopardizes the public health, safety, 
morals, or general welfare, where it is l^ally ac- 
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quired for lawful purposes and is not used, or de¬ 
signed to be used, for, or in connection with, or in 
furtherance of, an unlawful act or purpose, it may 
not be destroyed under a statute subsequently en¬ 
acted, where such statute does not make possession 
unlawful and no opportunity is afforded to dis¬ 
pose of the property.55 Real, as well as personal. 


Com’r of Brookline, 145 N.B. 272, 
250 Mass. 82—Brett v. Building 
Com'r of Brookline, 146 N.B. 269, 
250 Mass. 78. 

Mlcli.^Mooney v. Village of Orchard 
Lake, 58 N.W.2d 808, 838 Mich. 
389. 

Miss.—Superior Oil Co. v. Foote, 59 
So.2d 85, 214 Miss. 857, 37 A.L.R. 
2d 415, suggestion of error over¬ 
ruled 59 So.2d 844, 214 Miss. 890, 
87 A.L.R.2d 416. 

Mo.—^Fleming v. Moore Bros. Realty 
Co., 251 S.W.2d 8 , 868 Mo. 805— 
Tietjens v. City of SL Louis, 222 
S.W.2d 70, 359 Mo. 439—City of 
Richmond Heights v. Richmond 
Heights Memorial Post Benev. 
Ass'n, 213 S.W.2d 479, 868 Mo. 70— 
Turner v. Kansas City, 191 S.W.2d 
612, 864 Mo. 867—Schauh v. Sun 
i^alty Co., 24 S.W. 2 d 111 (two 
cases)—^Kingshighway Presbyter¬ 
ian Church V. Sun Realty Co., 24 8. 
•W.2d 108, 824 Mo. 610—Bellerive 
Inv. Co. V. Kansas City, 13 S.W. 
2d 628, 821 Mo. 969. 

Nemours v. City of Clayton, 176 
S.W.2d 60, 287 Mo.App. 497, trans¬ 
ferred, see 172 S.W.2d 937, 851 
Mo. 817—City of Clayton v. Ne¬ 
mours, 164 S.W.2d 936, 287 Mo.App. 
167. 

Mont—State v. Rathbone, 100 P.2d 
86 , 110 Mont 225. 

Neb.—(Graham v. Graybar Elec. Ca, 
63 N.W.2d 774, 168 Neb. 627. 

N.J.—Stuyvesant Town v. Ligham, 
111 A.2d 744, 17 N.J. 478—Brook- 
chester, Ina, Section 1 v. Ligham, 
111 A.2d 787, 17 N.J. 460—State 
V. Mundet Cork Corp., 16 A,2d 1, 
8 N.J. 369, certiorari denied Mun¬ 
det Cork Ck>rp. v. State of N. J., 
73 S.Ct 14, 844 U.S. 819, 97 L.Ed. 
687. 

Baris Lumber Co. v. Town of 
Secaueus in Hudson County, 90 A. 
2d 180, 20 N.J.Super. 686 —Gua- 
clides V. Borough of Englewood 
Clifto, 78 A.2d 435, 11 N.J.Super. 
405. 

Mansfield St Swett ▼. Town of 
West Orange, 198 A. 226, 120 N.J. 
Law 145. 

State Board of Milk Control v. 
Newark Milk Co., 179 A. 116, 118 
N.J.B<i. 504. 

N.T.—Brous V. Smith, 109 N.E.2d 
608, 304 N.T. U4. 

City of Albany v. Anthony, 28 
N.T.S.2d 968, 262 App.Div. 401— 
Cowan V. City of Buffalo, 288 N. 
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T.S. 239, 247 App.Div. 691—Peo¬ 
ple ex rel. Werner v. Walsh, 209 
N.Y.S. 464, 212 App.Div. 685. 

Platt V. City of New York, Sup., 
92 N.Y.S. 2 d 188, 196 Mlsc. 360, re¬ 
versed on other grounds 93 N.Y.S. 
2d 738, 276 App.Div. 878—^People. 
V. Caponlgri, 6 N.Y.S.2d 677, 169 
Mlsc. 9. 

Suppus V. Bradley, 101 N.Y.S.2d 
667. affirmed 105 N.Y.S.2d 48, 278 
App.Div. 337—People v. Busco, 
Sp.Sess., 46 N.Y.S. 2 d 859. 

N.C.—^McKinney v. Deneen, 58 S.B. 
2d 107, 281 N.C. 640. ' 

Ohio.—City of Springfield v. Hurst 
66 N.B. 2 d 186, 144 Ohio St 49— 
State V. Industrial Commission of 
Ohio, 166 N.B. 107, 116 Ohio St 
67—Jaeger v. Topper, 183 N.E. 82, 
103 Ohio St 350. 

Vandervort v. Sisters of Mercy 
of Cincinnati. 117 N.B.2d 61, 97 
Ohio App. 168—^Allen v. Shaker 
Heights Savings Ass’n, 89 NJS.2d 
747, 68 Ohio App, 446—McCollum 
V. City of Cincinnati, 199 N.E. 603, 
61 Ohio App. 67, dismissing error 
197 N.E 920, 180 Ohio St 169. 

Okl.—^Harmon v. Oklahoma Tax Com¬ 
mission, 118 P.2d 206, 189 OkL 475. 

Or.—^Poeller v. Housing Authority of 
Portland, 256 P.2d 752, 198 Or. 205. 

Pa.—Gambone v. Commonwealth, 101 
A.2d 634, 875 Pa. 647—Appeal of 
Goodman, 156 A. 809, 305 Pa. 56— 
Appeal of Perrin, 166 A. 805, 806 
Pa. 42, 79 A.L.!R 912—Appeal of 
White, 134 A. 409, 287 Pa. 259, 58 
ALR. 1216. 

Gheen v. Mencer, 52 Pa.Dist & 
Co. 422. 

R.L—^Robinson v. Town C!ouncil of 
Narragansett 199 A 808, 313. 

Tenn.—Spencer-Sturla Co. v. City of 
Memphis, 290 S.W. 608, 156 Tenn. 
70. 

Tex.—^Railroad Commission of Tex. 
V. Rowan Oil Co., .259 S.W.2d 178, 
162 Tex. 489. 

City of Lubbock V. Stubbs, Civ. 
App., 278 S.W.2d 519—City of Dal¬ 
las V. Halbert Civ App., 246 S.W. 
2 d 686 , error refused no reversible 
eiTor—Faulk v. Buena Vista Bur¬ 
ial Park Ass’n, ClvApp., 162 S.W. 
2d 891. 

Fielder v. State, 198 S.W.2d 676, 
160 Tex.Cr. 17. 

Vt—So'wma v. Parker, 22 A2d 618, 
112 Vt 241—State v. Quattropanl, 
183 A 352, 99 Vt 360. 
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V€u—Weber City Sanitation Commis¬ 
sion V. Craft 87 S.E.2d 153—^Town 
of Leesburg v. Tavenner, 82 S.E 
2d 697, 196 Va. 80—^Finney v. Haw¬ 
kins, 64 S.B.2a 872, 189 Va. 878— 
West Broa Brick Co. v. City of 
Alexandria, 192 S.E 381, 169 Va. 
271, appeal dismissed 58 S.Ct 369, 
802 U.S. 658, 82 L.Ed. 508, rehear¬ 
ing denied 58 S.Ct 480, 802 U.S. 
781, 82 L.Ed. 603—Gorieb v. Fox, 
134 S.E. 914, 145 Va 554, affirmed 
47 S.Ct 675, 274 U.S. 603, 71 L. 
Ed. 1228, 53 AL.R. 1210. 

Wash.—^Hauser v. Amess, 267 P.2d 
691, 44 Wash.2d 358. 

Wis.—^David Jeffrey Co. v. City of 
MUwaukee, 66 N.W.2d 362, 267 Wis. 
559—Town of Caledonia v. Ra¬ 
cine Limestone Co., 63 N.W.2d 697, 
266 Wis. 476—Williams v. City of 
Hudson, 262 N.W. 607, 219 Wis. 119. 

Wyo.—Salt Creek Transp. Co. v. Pub¬ 
lic Service Commission of Wyom¬ 
ing, 263 P. 621, 87 Wyo. 488. 

12 C.J. 946 note 87—60 O.J. p 780 
note 28. 

t • , ■ 

U.S.—Miller v, Schoene, Va, 48 
S.Ct 246, 276 U.S. 272, 72 L.Bd. 668 
—Champlin Refining Co. v. Cor¬ 
poration Commission of State of 
Oklahoma D.C.OkL, 61 F.2d 823, 
modified on other grounds 62 S.Ct. 
659, 286 U.S. 210, 76 L.Ed. 1062, 86 
AL.R. 403. 

Ind.—State ex reL Mavity v. Tsoidall, 
74 N.E2d 914, 226 Ind. 860, cer¬ 
tiorari denied 68 S.Ct 609, 833 U. 
S. 834, 92 L.Ed. 1118, rehearing de¬ 
nied 68 S.Ct 782, 838 U.S. 858, 92 
LuEd. 1138. 

Ky.—^Mansbach Scrap Iron Co. v. 
City of Ashland, 80 S.W.2d 968, 235 
Ky. 266. 

La—City of Shreveport v. Kansas 
City Southern Ry. Co„ 190 So. 404, 
193 La 277, certiorari denied 60 
S.Ct 293, 808 U.S. 621, 84 L.Ed. 
519. 

N.J.—Spagnuolo v. Bonnet 109 A2d 
623, 16 N.J. 546. 

N.Y.—^Kraushaar v. Zion,. 63 N.Y.S. 
2d 859, 188 Mlso. 351. 

Ohio.-Kroplin v. Truax, 165 N.B. 
498, 119 Ohio St 610. 

Ark.—BeH v. State, 205 aw.2d 
714, 212 Ark. 387. 

Fla—In re Seven Barrels of Wine, 83 
So. 627, 79 Fla 1. 

N.J.—Spagnuolo v. Bonnet, 109 A2d 
623, 16 N.J. 546. 

65. Fla—^In re Seven Barrels of 
Wine, 38 So. 627. 79 L 
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property comes within the scope of the police 

power,56 

The police power is an incident of title to private 
property,57 and it is no objection to its reasonable 
exercise that private property is impaired in value 
or otherwise adversely affected.®8 While,.as ex¬ 
plained in Eminent Domain § 97, the owner of 
property is entitled to compensation when it is 
taken under the power of eminent domain, any 
loss occasioned by the invasion of private property 


rights by the state in the legitimate exercise of the 
police power is damnum absque injuria,®^ or, in 
the view of the law, the owner is compensated for 
his immediate loss by his participation in the gen¬ 
eral benefits which the state action is designed to 
secure.®®*® 

Pursuant to the exercise of the police power, the 
right of private property may be limited, restricted, 
and impaired so, as to promote the general wel¬ 
fare,®® as well as to promote and improve the 


56. tr.S.—^Ed^rar A. Levy Leasing 
Co. V. Siegel, N.T.. 42 S.Ct. 289, 258 
U.S. 242, 66 L.Ed. 695. 

57. Conn.—State v. Heller, 196 A. 
337, 123 Conn. 492, appeal dismiss¬ 
ed Heller v. State of Connecticut, 
58 S.Ct 765, 308 U.S. 627, 82 L.Ed. 
1038. 

Iowa.—*Oozpiui atuds Seoundam. gnot- 
ed in Ma 3 r *8 Drug Stores v. State 
Tax Commission, 45 N.W.2d 245, 
250, 242 Iowa 819. 

58. tr.S.—Detweller v. Welch, C.C,A. 
Idaho, 46 F.2d 71, reheard 46 F.2d 
75, 73 A-L.R. 1440. 

Cal.—^Max Factor & Co. v. Hunsman, 
55 P.2d 177, 5 Cal.2d 446, affirmed 
Kunsman v. Max Factor & Co., 67 
S.Ct 147, 299 U.S. 198, 81 L.Bd. 122. 

Chiyoko Ikuta v. Shunji K. Ikuta, 
218 P.2d 854, 97 Cal.App.2d 787— 
People V. Velarde, 188 P. 69, 45 
Cal.App. 520. 

Colo.—Jones v. Boctrd of Adjustment, 
204 P.2d 560, 119 Colo. 420—In re 
Interrogatories of the Governor on 
Chapter 118, Seiss.liaw8 1935, 52 P. 
2d 668, 97 Colo. 687. 

Conn.—State v. Heller, 196 A. 337, 
123 Conn. 492, appeal dismissed 
Heller v. State of Connecticut, 58 
act. 765, 803 U.S. 627, 82 L.Ed. 
1088—State v. Kievman, 166 A. 601, 
116 Conn. 458, 88 A.L.R. 962. 

Ill.—^People V. Linde, 173 N-EJ. 861, 
341 Ill, 269, 72 A.L.R. 997. 

Iowa—Corpus.JUxis Seoundnin gnot- 
ed in Ma 3 ^s Drug Stores v. State 
Tax Commission 45 N.W.2d 245, 
260, 242. fowa 819—City of Des 
Moines V. Manhattan Gil Co., 184 
K.W. 828, 193 Iowa 1096,. 23 A.L. 

R. 1322. 

Mich.—People v. Thompson, 242 W. 

W. 867. 259 Mich. 103. 

Neb.—Graham v.. Graybar Blec. Co.. 
63 N.W.2d 774, 168 Neb. 527— 
Dundee Realty Co. v. City of Oma¬ 
ha, 18 N.W.2d 634, 144 Neh. 448— 
Pettis V. Alpha Alpha Chapter- of 
Phi Beta PI, 213 N.W. 835, 115 Neb. 

' 525—Jay Bums Baking Co. v.- Mc- 
Kelvie, 189 N.W. 383, 108 Neb. 674, 
.26 A.3UR. 24, error dismissed >43 

S. Ct. 869, 261 U.S. 625,, 67 L.Bd. 
833, motion granted 43 S.Ct. 433, 
261 U.S. 603, 67 L.Bd; 824; amd re¬ 
versed on Oth^ ^grounds 44 S;Ct 


412, 264 U.S. 504, 68 L.Bd. 813, 82 
A.L.R. 661. 

N.T.—People v. Martin, 197 N.T.S. 
28, 203 App.Div. 423, affirmed 139 
N.B. 730, 235 N.Y. 650. 

People V. Caponigri, 6 N.Y.S.2d 
577, 169 Misc. 9. 

People V, Chenango Coimty, Sup., 
39 N.Y.S.2d 785. 

Tenn.—Spencer-Sturla Co. v. City of 
Memphis, 290 S:W. 608, 155 Tenn. 
70. 

Tex.—^Lombardo v. Citjr of Dallas, 78 
S.W.2d 476, 124 Tex. 1. 

Wia—^Plper v. Bkem, 194 N.W. 169, 
180 Wla 686, 84 A.L.R. 32—State 
V. Emery, 189 N.W. .564, 178 Wla 
147. 

63- Cal .—Wx parte Pedrodlan, 13 P. 
2d .889, 124 CaLApp. 69l 

Conn.—State v. Heller, 196 A. 887, 
123 Conn. 492, appeal dismissed 
Heller v. State of Connecticut, 68 
S.Ct 765, 308 U.S. 627, 82 L.Bd. 
1088. 

N.J,-^ri)sso V. Board of Adjustment 
bf 'Mlllburn Tp. In Essex County, 
61 A.2d 167, 137 N.J.Law 630. 

N.T.-^Adamec V. Post, 7 N.B.2d 120, 
278 N.Y. 250, 109 A.L.R. 1110. 

Corpus Juls Secnitflnm cited in 
Gilpin V. Mutual Life Ins; Co. of 

- N. Y., 64 N.Y.S.2d 486, 444, revers¬ 
ed on other grounds 66 N.Y.S.2d 
831, 271 App.Div. 499, motion de¬ 
nied 84 N.E.2d 828, 298 N.Y. 861, 
reversed on other grounds 86 N.B. 
2d 737, 299 N.Y. 263, motion denied 
96 N.B.2d 407, 301 N.Y. 731. 

N.C.—^McKinney v. Deneen, 58 S.E. 
2d 107, 231 N.C. 640. 

Ohio.—^Van Gunten v. Worthier, 169 
N.B. 326, 25 Ohio App. 496. 

Pa.—^Appeal of White, 134 A 409, 287 
Pa. 269, 63 AL.R. 1215. 

Vt.—State V. QUattrbpanl; 133 A 
362, 99 Vt. ^60. 

63.5 N.J.—^Borough of Lincoln Park 
V. CuUarl, 83 A.2d 283, 15 . N.J. 
Super. 210. . - 

Grosso y. Board .of Adjustment 
of Milburn Tp. in Essex County, 61 
A2d 167, 137 N.J.Law 680. 

60. Ala—Franklin v; State ex rel. 
Alaba^ State Milk Control Board, 
169 SoV296, 232 Ala 637;' 

Fla—Pasternack v. Renhett, 190 So. 
66, 138 Fla 663—State ex reL Ho- 

loss 


sack V. Yocum, 186 So. 448, 186 Fla 
246, 121 A.L.R. 270—State ex rel. 
Davis V. Rose, 122 So. 226, 97 Fla 
710—^In re Sevep Barrels of Wine, 
83 So. 627, 79 Fla 1. 

Ill.—Midland Elec. Coal Corp. y. 
Embx County, 116 N.B.2d 275, 1 
I11.2d 200—Western Theological 

' Seminary v. City of Evanston, 166 
N.B. 778, 825 Ill. 611. 

Ky.—^McCown v. Gose, 51 S.W.2d 261, 
244 Ky. 402. 

Me.—^Inhabitants of York Harbor 
Village Corporation v. Libby, 140 
A 382, 126 Me. 537. 

Mass.—^In re Opinion of Justices, 166 
N.H. 401, 267 Mass. 607, 68 AL.R. 
838-^<3bsmopolitan Trust Co. v. 
Mitchell, 186 N.E. 403,' 242 Hass. 

• 96. 

Mich*—"Mooney v. VUlage of Orchard 
Lake, 63 N.W.2d 80.8, 333 Mich. 889. 
N.J.—^Mansfield & Swett v. Town of 
West Orange, 198 A 225, 120 N.J. 
Law 146. 

N.Y.—^Brous v. SScnlth, 106 N.B.2d 603, 
304 N.Y. 164. 

Platt V. City of New York, Sup., 
92 N.Y.S.2d 138. 196 Misa 860, re¬ 
versed on other grounds 93 N.Y. 
S.2d 788, 276 AppOiv. 873—^People 
V. Caponigri, Mag.Ct, 6 N.Y.S.2d 
677, 169 Misa 9—Seventy-Eighth 
St. & Broadway Co. v. Rosenbaum; 

. 182, N.T.S. 606, 111 Misa 677. 
People V. Chenango County,- 39 
N.Y.S.2d 785. 

! N.C.—McKinney v. Deneen, 68 S;E 
I 2d 107, 281 N.a 640. 

Ohio.—^Inglis V. Pontius, 131 N.E. 

. 609, 102 Ohio St. 140. . . ^ 

McCollum V. City of Cincinnati, 
199 N.E. 608, 61 Ohio App. 67— 
Van . Gunten v. Worthley, 159'N.B. 
826, 26 Ohio App. 496. 

Tex.—Faulk v. Buena Vlstn' Burial 
Park Ass^n, Clv.App., 162 S.W.2d 
891—^Beaumont Petroleum Syndi¬ 
cate v. Broussard, Civ.App., 64 S. 
'W.2d 998, appeal dismissed Plain- 
view Bldg. & Loan Ass*n 'v. Rob¬ 
bins, 73 S.W.3d 92^ 128 TeX. 408. an¬ 
swer txohformed to Guardian Trust 
Co. V. Turner, Civ App., 78 S.W.2d 
-1047. r . . - . 

Va.—^Town of Leesburgr v. Tavenner, 
82 S;B.2d 697, 196 Va, 80—Finney 
"v; Hawkins, 64 SJD.2d 872, 289 Va 
• 878.' " 
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state of public health,®^ public safety and order,®^ | .public morals, and in order to prevent or suppress 


Wash.—Wlegrardt v. Brennan, 78 P. 

2d 1330, 192 Wash; 529. 

General welfare as subject of police 
l^ower see supra § 182. 

Oovtumm sooiia need 
It is legislative function to deter¬ 
mine existence of common social 
need for exertion of sovereign police 
power, and Individual landowner has 
no just cause to complain thereof as 
invading right of private property, 
in absence of arbitrary or capricious 
action. 

1T.J.—^Barruso v. Board of . Health of 
Bast Hanover Tp„ Morris County, 
200 A. 766, 120 N.XLaw 463. 
Beposiiors’ Guaranty Baw 
S.D.—^Flrst State Bank of Claremont 
V. Smith, 207 H.W. 4'67, 49 S.D. 618. 
3Pls(h and gaano regnlationa 
Ala—^Hyde v. State, 46 So. 489, 165 
Ala 188. 

Fla—Sams v. Morris, 101 So. 206, 88 
Fla 162. 

S.D.T^tate V. Pollock, 176 H.W. 657, 
42 S.D. 360. 

imeonployment Insiuanoe 
N.T.^W. H BL Chamberlin, Inc., v. 
Andrews, 286 NT.T.S. 242, 169 Misc. 
124, modified 2 N.B.2d 22, 271 N.Y. 
1; 106 AuLf.R. 1619, reyersinr Asso¬ 
ciated Industries of Hew York 
State V. Department of Labor, 286 
N.Y.S. 469, 158 Mise. 350, affirmed 
67 S.Ct 122, 801 XJ.S. 616, 81 L.Bd. 
880, rehearing denied 57 S.Ct. 926, 
301 D.S. 714, 81 L.Bd. 1366. 

SI, Ark.—Bell v. State,, 206 S.W.2d 
714, 212 Ark. 887. 

ZJolo.—^In re Interrogatories of the 
Governor on Chapter 118, Sess. 
Laws 1935, 62 P.2d 663, 97 Colo. 
587. 

3ra—^Flood V. City of Savannah,. 108 
S.B^ 720, . 26 GaApp. 465. 

CIL—^Midland Blec. Coal Corp. v. 
Knox County, 115 K’.R2d 276, 1 
IlL2d 200. 

MEd.—City of Baltimore v. Bloecher 
& Schaff, 132 A. 160, 149 Md. 648, 
affirmed Bloecher & Schaaf v. City 
of Baltimore, 48 S.Ct 33, 276 U. 
S. 490, 72 L.Bd. 389. 

I4ich.—^Mooney v. Village of Orchard 
Lake, 63 3Sr.W.2d 808, 333 Mich, 
389. 

ST.J.—Spagnuolo v. Bonnet 109 A.2d 
628, 16 N.J. 546. 

^‘.Y.—Brous V. Smith, 106 N.B.2d 
603, 804 N.Y. 164. 

Village of Herkimer v. Potter, 
207 N.Y.S. 85, 124 Misc. 67. 

People V. Busco, 46 N.Y.S.2d 869. 
!>a—Nolan v. Jones, 106 A. 235, 263 
Pa 124. 

J.C.—Kirk V. Aiken Bd. of Health, 66 
S.E. 887, 83 S.a 372, 23 .L.R.A.»N. 

1188. . .. 

™ex.—^Faulk v. Buena Vista Burial 
Park . Ass'll, CiVJi.pp., 162 S.W.2d 
89L 


Va—^Town of Leesburg v. Tavenner, 
82 S.B.2d 697, 196 Va 80—^Finney v. 
Hawkins, 64 S.B.2d 872, 189 Va 
878. 

Public health as subject of police 
power see supra § 183. 

Bovine taberonlosis test 
Ill*—^People V. Anderson, 189 N.B. 
338, 356 Ill. 289. 

Iowa—^Panther v. Department of 
Agriculture of lowa^ 234 N.W. 660, 
211 Iowa 868 . 

N.Y.—^People v. Teuscher, 221 N.Y. 
S. 20, 129 Misc. 94, conditionally 
suspended 223 N.Y.S. 660, 130 Misc. 
Kep. 177, and affirmed 226 N.Y.S. 
881, 222 App.Div. 791, and 162 N.B. 
484, 248 N.Y. 454. 

S.D.—^Anderson v. Hussell,* 268 N.W. 
886 , 64 S.D. 436. 

Doofcrootlon of diseased 
plants 

U.S.—Kelleher v. French, D.CVa, 22 
F.2d 341, affirmed 49 S.Ct 86 , 278 
U.S. 563, 73 L.Ed. 607. 

Cal.—^Los Angeles County v. Spen¬ 
cer, 69 P. 202, 126 Cal. 670, 77 Am. 
S.It 217. 

Ohio.—Kroplin ,v. Truax, 166 N.B, 
498, 119 Ohio St 610. 

Tex.—Stockwell v. State, ClvJLpp., 
203 S.W. 109, reversed on other 
grounds 221 S.W. 932, 110 Tex. 660, 
12 A.L 1 R. 1116. 

Milk control board 

N.J.—State Board of MUk Control v. 
Newark Milk Co., 179 A. 116, 118 
N.J.Bq, 604. 

Pa—^EEarrisburg Dairies v. Bisaman, 
Com.Pl., 46 Dauph.C 6 . 122, excep¬ 
tions dismissed 47 Dauph.Co. 20, 
affirmed 11 A.2d 875, 838 Pa 68 . 

Moltlple dw<elli]^r Iftw 
N.Y.—^Adamec v. Post 7 N.B.2d 120, 
273 N.Y. 260, 109 A.L.R. 1110. 

Protectliig water supply 
Conn.—State v. Heller, 196 A. 887, 
123 Conn. 492, append dismissed 
Heller v. State of Connecticut, 68 
S.Ct 766, 303 D.S. 627, 82 L.Bd. 
1088. 

Vt.—State V. Quattropani, 133 A. 852, 
99 Vt 860. 

Bubbish and garbage reonoval 
Cal.—^Bx parte Pedroslan, 18 P.2d 
389, 124 Cal.App. 692. 

Mo.—^Valley Spring Hog Eanch Co. v. 
Plagmann, 220 S.W. 1 , 282 Mo. 1, 
16 AL.R. 266. 

N.J.—^Barruso v. Board of Health of 
Bast Hanover Tp., Morris County, 
200 A. 766, 120 N.J.Law 463. 

Tick eradication 

Fla—Whitaker v. Parsons, 86 So. 
247. 80 Flai 362, • 

Ga—-Howland v. Morris, 111 S.B. 389, 

■ 162 Ga 843,' - 

82. XJ.S:—City of Fort Worth v. 
Southwestern Bell Telephone Co., 
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C.C,A.Tex., 80 P.2d 972, rehearing 
denied 81 F.2d 1016. 

J3al.—^Bx parte Weisberg, 12 P.2d 446, 
216 Cal. 624—^People v. Bosse, 68 
P.2d 990, 21 Cal.App.2d 816—Bx 
parte Pedroslan, 13 P.2d 889, 124 
Cal.App. 692. 

Ill.—^Midland Elec. Coal Corp. v. 
Knox County, 115 N.£!.2d 275, 1 
I11.2d 200—Chicago, B. & Q. R. Co. 
V. Illinois Commerce Commission 
ex reL Brotherhood of Railroad 
Trainmen, 4 N.B.2d 96, 864 IlL 
218. 

Mich.—^Mooney v. Village of Orchard 
Lake. 63 N.W.2d 308, 838 Mich. 389. 

Mo.—^Bellerive Inv. Co. v. EEansas 
City, 18 S.W.2d 628, 821 Mo. 969. 

N.Y.—Brous v. Smith, 106 N.B. 2 d 603, 
304 N.Y. 184. 

. Hafner v. Brdreich Realty Corp., 
11 N.Y.S.2d 142, 170 Misc. 846. 

People V. BU 4 &CO, 46 N.Y.S.2d 859. 

N.C.—^McKinney v. Deneen, 58 S.B.2d 
107, 231 N.C. 640. 

Tex.—^Faulk v. Buena Vista Burial 
Park Ass’n, Clv.App., 162 S.W.2d 
891. 

Va—^Town of Leesburg v. Tavenner, 
82 S.B.2d 697, 196 Va 80—Finney 
V. Hawkins. 64 S.B.2d 872. 189 Va. 
878. 

Public safety and order as subjects 
of police power see supra SS 184, 
186. 

Possession of burglar tools 

Ga—^Lynch v. State, 126 S.B. 70, 
169 Ga 76. 

Possession of weapons by alien 

Cal.—Bx parte Rameriz, 226 P. 914, 
193 CaL 638, 84 A.L.R. 61. 

Possession of weapons by jMdsoner 

CaL—People v. Wells, 166 P.2d 979, 
68 Cal.App. 2 d 476. 

Baoe segregation ordinanos 

Ga—^Harden v. City of Atlanta, 93 
S.B. 401, 147 Ga 248. 

63- Ark.—Bell v. State, 205 S.W.2d 
714, 212 Ark. 337. 

Ga—Greer v. State, 150 S.B. 839, 
169 Ga 662. 

Ill.—Midland Blec. Coal Corp. v. 
Knox County, 116 *N.B.2d 276, 1 
IlL2d 200. 

Mich.—^Mooney v. Village of Orchard 
Lake, 53 N.W.2d 808, 833 Mich. 
389. 

N.J.—Spagnuolo v. Bonnet, 109 A: 2 d 
623, 16 N.J. 546. 

N.C.—^McKinney v. Deneen, 68 S.B. 
2d 107, 231 N.C. 640. 

Tex.—Faulk v. Buena Vista Burial 

, Park Ass'n, Civ.App., 152 S.W.2d 
891. 

Va—^Town .of Leesburg v. Tavenner, 
82 S.R2d 697, 196 Va SO^Flnney 
V. Hawkins, 64 S.B.2d 872, 189 Va 
878,- . 

Public morals as subject of police 
power see supra § 186- 
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the perpetration of fraud. In order to sustain a 
restraint in a particular case it must bear a real and 
substantial relationship to these objectives.^^-5 

A statute or ordinance which deprives one of the 
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use of his property cannot be sustained tmder police 
regtdations when such statute or ordinance is not 
reasonably comprehended within the scope of the 
police power.®5 The legislature may not, under 
the g^ise of the police power, arbitrarily interfere 


PreventLon of omelty to animals 
Colo.—^Bland v. People, 76 P. 859, 
32 Colo. 319, 105 Am.S.R. 80, 65 L.. 
R.A. 424. 

Kass.—Commonwealth v. HlirSTins, 
178 N.E. 536, 277 Mass. 191, 79 A. 
KR. 1304. 

N'.H.— State v. Prince. 94 A. 966, 77 
N.H. 581, Ii.R.A.1916A 950. 

64. Cal.—Chiyoko Ikuta v. Shunjl 
K. Ikuta, 218 P.2d $64, 97 CaLApp. 
2d 787—Gregory v. Hecke, 238 P. 
787, 73 Cal.App. 268. 

Minn.—State v. Swenson, 216 N.W. 

177, 172 Minn. 277, 54 A.L.R. 490. 
S.D.—State, v. Reiningrer, 239 N.W. 
849, 69 SJ>. 336. 

Prevention of tr&ud as subject of 
police power see supra S 187. 
Servioe of porooess on ixuntraace oonu 
anissloxiar 

A statute providing* for service of 
process on insurance commissioner 
as agent for fraternal benefit socie¬ 
ties and prohibiting any other serv¬ 
ice does not violate the constitution 
declaring impartial and complete 
protection to person and property 
the paramount duty of government. 
Ga—Wilson v. Supreme Forest, 
Woodmen C^rde^ 119 S.E. 394, 156 
Ga. 408. 

64.6 IlL—^Midland Fled. Coal Corp. v. 
R:noz County, 116 N.B.2d 276, 1 
I11.2d 200. 

Mich.—Mooney* v. Village of Orchard 
Lake, 58 N.W.2d 308, 333 Mich. 
389. 

N.J.—^DeMott Homes at Salem, v. 
Margate City. 56 A.2d 423, 136 N. 
J.iiaw 380, affirmed 57 A.2d 388, 
136 K.J.iiaw 689—United Adver¬ 
tising. Corp. V. Board of Adjust¬ 
ment of Maplewood Tp.,^ 56 A.2d 
406, 136 N.J.L«aw 336—^Brandon v. 
Board of Comers of Town of Mont¬ 
clair, 11 A.2d 804, 124 N.J.Law 186, 
affirmed 15 A.2d 598, 125 N.J.Law 
* 367. 

Ohio.—-State ex rel. Kahler-Bllls Co. 

V. Cline, Com.PL, 126 K‘J53.2d 222. 
Pa.—Congress Hotel Co. v. Samuel, 
Com.PL, 66 Dlst & Co. 418. 

McConaghy's v. Haverford Tp. 
Board of Adjustment Ordinance, 
'Com.PL, 81 DeLCo. 120. 

Tex.T-Clty of Lubbodc v. Stubbs, 
dvJLpp., 278 3.W.2d 519. 

Wash.—Hauser v. Amess. 267 P.2d 
691, 44 Wash.2d 858. 

Wyo.-rState ex reL George v. Hull, 

' l$9 P.2d 832, 66 Wyo. 251. 

Sfigns car other devioes projecting 
over pabUo jpxoperty or encroaching 
on the air space over k may be reg¬ 


ulated without regard to the pub¬ 
lic safety, welfare or morals. 

Pa.—Congress Hotel Co. v. Samuel, 
66 Pa.Dist. & Co. 418. 

65. CaL—Sel Fuji! v. State, 242 P.2d 
617, 88 CaL2d 718. 

DeL—Appeal of Lloyd, 196 A. 166. 
Fla.—Maxwell v. City of Miami, 100 
So. 147, 87 Fla. 107, S3 A.L.R. 682. 
Ill.—^People ex reL Schimpff v. Hor- 
vell, 13 N.R2d 960, 868 lU. 826— 
City of Evanston v. Wazau, 4 N. 
B.2d 78, 364 IlL 198, 106 A.L.R. 
789, certiorari denied Wazau v. 
City of Evanston, 67 S.CL 492, 300 

U. S. 662, 81 L.Ed. 870—Koos v. 
Saunders, 182 H.E. 415, 849 HI. 442 
—Hehnedy v. City of Evanston, 
181 N.E. 312, 348 Ill. 426—People 

V. Carolene Products Co., 177 N.B, 
698, 845 Ill. 166—Phipps v. City of 
Chicago. 171 N.E. 289, 389 IlL 815 
—Western Theological Seminary v. 
City of Evanston, 156 N.E. 778, 826 
IlL 611—^Berry v. City of Chicago, 
151 N.R 581, 320 IlL 536. 

K a n .—Smith v., Steineauf, 86 P.2d 
995, 140 Kan. 407. 

Ky,—^Parker v. Rash, 236 S.W.2d 687, 
314 Ky. 609—^Moore v. Horthern 
Kentucky Independent Food Deal¬ 
ers Ass’n, 149 S.W.2d 755, 286 Ky. 
24. 

Md.—Chayt v. Maryland Jockey 
Club of Baltimore City, 18 A.2d 
856, 179 Md. 390—Tlghe v. Osborne, 
131 A. 801, 149 Md. 349, 48 A.RR. 
819—Goldman v. Crowther, 128 A. 
60, 147 Md. 282, 38 A.LR. 1465. 
Mo.—^Poole & Creber Market Co. v. 
Breshears, 125 SiW. 2 d 23, 848 Mo. 
1188—State ex reL Knese v. Kin¬ 
sey, 282 S.W. 487, 314 Mo. 80. 

Neb.—^Blixt V. Home Mut. Ins. Co., 
18 N.W.2d 78. 145. Neb. 717. 

Nev.—Park v. State, 178 P. 389, 42 
Nev. 386. 

N.H.—State V. Paille, 9 A.2d 668 , 
90 N.H 347. 

N.J.—Cameron v. International iUU- 
ance of Th^trical Stage Em¬ 
ployees and Moving Picture Opera¬ 
tors of U. S. and Canada^ Local 
Union No^ $84, of Hudson County, 
176 A. 692, llg N.J.B<i. 11, 97 A. 
L.R. 594. 

N.Y.—Associated Industries of New 
York State v. DepaJtment of La¬ 
bor, 286 N.Y.S. 469, 158 Misc. 360, 
reversed on other grounds 2 N.R 2 d 
22, 271 N.Y, 1 , 106 A.LR. 1519, af¬ 
firmed 67 S.Ct 122, 299 U.S. 615, 
81 L.Ed* 380, and rehearing denied 
57 S.Ct 926, 301 U.S. 714, 81 L-Bd. 
1366. 

N.a—State ▼. Brockwell, 183. S.R 
978, 209 N.a 209. 
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Pa—^Mahon v. Pennsylvania Coal 
Co., 113 A. 491, 274 Pa 489, re¬ 
versed on other grounds Pennsyl¬ 
vania Coal Co. V, Mahon, 43 S.Ct. 
168, 260 U.S, 898, 67 L.Bd. 822, 28 
A.LR. 1321. 

S.C.—Seneca v. Cochran, 66 S.R 288, 
84 S.C. 279, 26 L.R.A.,N.S., 124. 
Tex—Spann v. City of Dallas, 235 
S.W. 618. Ill Tex. 350, 19 A.L.R. 
1387. 

City of Dallas Mitchell, Civ. 
App., 246 S.W. 944. 

Va—West Bros. Brick Co. v. City 
of Alexandria, 192 S.E. 881, 169 
Va 271, appeal dismissed 68 S. 
Ct 869, 302 U.S. 658, 82 L.Ed. 508, 
rehearing denied 58 S.Ct. 480, 802 
U.S. 781, 82 L.Ed. >608. 

Wis.—Atkinson v. Piper, 196 N.W. 
644, 181 Wis. 619. 

Scope of, and limitations on, police 
power see supra S 175 et seq. 
Building firs on own land 
A statute^ - unreasonably prohibit¬ 
ing an owner from building a fire on 
his own land unless the consent of 
I the fire warden is first obtained, ar- 
i bitxarily interferes with the right of 
property. 

CaL—^In re McCapes, 106 P. 229, 157 
Cal. 26. 

Deductions from salaries of officials 
A statute ratifs^ng the action of 
the city of Boston In making deduc¬ 
tions from salaries of officers and 
employees as contributions to public 
welfare could not be upheld under 
the i>olice power because of economic 
depression, since the depression does 
not Justify suspension of constitu¬ 
tional guaranties for the protection 
of property to the point of utter ex¬ 
termination. 

Mass.—Campbell v. City of Boston, 
195 N.R 802, 290 Mass. 427, 
Bmbezsie 3 nieai.t by contractor 
A statute, relative to embezzle¬ 
ment by contractors, If construed to 
mean that, notwithstanding the pro¬ 
visions of the contract to the con¬ 
trary, the contractor does not have 
the absolute unconditional title to 
money paid him theieunder, but 
holds it in trust for the payment of 
laborers and materialmen, violates 
the right of property. 

Cal.—People v. Holder, 199 P. 832, 63 
Cal.App. 46. . 

Sale of lianiileM mbstanoea 
It is beyond the power of the leg¬ 
islature to forbid the sale of harm¬ 
less eubstances for the preservation 
of food. 

N.Y.,—*rPeopla v. Blesecker, 68 N.Y.S. 
1067, 58 AppJ>iv. 891. affirmed 61 
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with private property, or impose tmusual or un¬ 
necessary regfulations on it,«« nor may private 
property be confiscated under the guise- of police 
regul^ions.®^ A public exigency will justify the 
legislature in restricting property rights to a cer¬ 
tain extent without compensation,68 but where the 
necessity of the interference with, or the appro¬ 
priation of, private property under the police pow¬ 
er passes away, the right to interfere with or appro¬ 
priate it ceases.66 The constitutional right to use 
property may not be curtailed by police regulations 
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based solely on aesthetic considerations,*^6 or en¬ 
acted because property is repugnant to the senti¬ 
ments or desires of a particular class residing in 
the particular neighborhood.^^ 

Application of rules. In addition to the applica¬ 
tions found in the notes in connection with the 
rules discussed above in this section, other applica¬ 
tions of these rules have been made, and various 
statutes and ordinances have been held unconsti¬ 
tutional as in violation of the guaranties of prop¬ 
erty rights.'^i-® On the other hand, various acts 


N.B. 990, 169 N.Y. 58. 88 Am.S.R. 
584, 57 Ii.R.A. 178. 

60. TJ.6.—State of Washlngrton ex 
reL Seattle Title Trust Co. v. Ro- 
berge. Wash., 49 S.Ct. 50. 278 U.S. 
116, 78 210. 86 Aul/.R. 654. 

City of Miami Beetch, Fla. v. Ben- 
how Healty, C.C.AuFla.. 168 F.2d 
878—Women's Kansas City St. An¬ 
drew Soc. V. Kansas City, Mo., C 
C.A.MO., 58 F.2d 593. 

Ala.—^Leary v. Adams, 147 So. 891, 
226 Ala. 472. 

Cal.—^House v. Los Ang-eles County 
Flood Control DisL, 168 P.2d 960, 
25 CaL2d 884—^Paciflc Palisades 
Ass'n V. City of Huntingrton Beach, 
237 P. 688, 196 CaL 211, 40 A.L..R. 
782. 

People V. Pace, 288 P. 1089, 78 
Cal,App. 648—^People v. Holder, 
199 P. 832, 53 Cal.App. 46. 

Fla.—State v. Du Bose. 128 So. 4, 
99 Fla. 812. 

Ill.—Northern Ill. Coal Corp. v. Me- 
dill, 72 N.B.2d 844, 897 Ill. 98— 
Carolene Products Co. v. McLaugh¬ 
lin, 5 N.BI2d 447, 865 Ill. 62— 
Merrill v. City of Wheaton, 190 
N.B. 918, 85S IlL 467—Koos v. 
Saunders, 182 N.B. 415, 849 Ill. 
442—^People v. Carolene Products 
Co., 177 N.B. 698, 346 IlL 166. 

Ind.—Department of Financial Insti¬ 
tutions V. Holt, 108 N.E.2d 629, 281 
Ind. 298. 

Ky.—^Mansbach Scrap Iron Co. v. 
City of Ashland, 80 S.W.2d 968. 
285 Ky. 265. 

Md.—^Dasch V. Jachson, 188 A. 634, 
170 Md. 261. 

SIo.—^Poole & Creber Market Co. v. 
Breshears, 125 S.W.2d 23, 848 Mo. 
1188. 

Mont.—State v. Rathbone, 100 P.2d 
86, 110 Mont. 225. 

tTeb.—State v. Geest, 225 N.W. 709, 
118 Neb. 562. 

t7.J.—^Brookchester, Inc., Section 1 
V. lilgham. 111 A.2d 737, 17 N.J. 
460—Schmidt v. Board of Adjust¬ 
ment of City of Newark, 88 A.2d 
607, 9 N.J. 405—Collins v. Board of 
Adjustment of Margate City, 69 A. 
2d 708, 8 N.J. 200. 

Sleber v. Laawe, 109 A.2d 470, 83 
N.J.Sujier. 115—^Messina v. Mayor 


and Council of Borough of Lodi, 87 
A2d 729, 18 N.J.Super. 603. 

Brandon v. Board of Com'rs of 
Town of Montclair, 11 A.2d 804, 
124 N.J.Law 185, aJHrmed 15 A.2d 
698, 125 N.J.Law 867. 

—^Ruelfer v. Department of Ag¬ 
riculture and Markets. 299 N.T.S. 
606. 164 Misc. 803. 

Ohio.'—Qrieb v. Department of Ll<j- 
uor Control of State, 90 N.B.2d 691. 
153 Ohio St. 77—City of Cincin¬ 
nati V. Correll, 49 N.B.2d 412, 141 
Ohio St, 685. 

Okl.—Oklahoma City v. Johnson, 82 
P.2d 1067, 183 Okl. 430. 

Pa.—Appeal of Lord, 81 A.2d 688, 868 
Pa. 121. 

Ooxpus Juris quoted in Common¬ 
wealth V. Gilbert. 5 Pa.Dist & Co. 
448, 444. 

Appeal of Kanig, 56 Pa^Dist. & 
Co. 63, 47 Lack.Jur. 69, 87 Mun.L.R. 
229. 

Tex.—City of Corpus Christi v. 
Jones. CivA.pp., 144 S.W.2d 888, 
error dismissed, judgment correct 
Wash.—^Hauser v. Amess, 267 P.2d 
691, 44 Wash.2d 858. 

W.Va.—Carter v. City of Bluefleld, 
54 S.B.2d 747, 182 W.Va. 881. 
Bestxictioii and publlo good weighed 
Legislation passed under the guise 
of police power is void if the restric¬ 
tion of private right is oppressive 
while the public welfare Is enhanced 
only in a slight degree; 

N.H,—State v. Faille, 9 A.2d 668, 90 
N.H 847. 

That pxotaotlooi of publlo is diA- 
oult or arduous does not justify the 
enacting of a law destructive of in¬ 
dividual property rights. 

N.T.—Hill Packing Co. v. City of 
New York, 49 N.Y.S.2d 773, 182 
Misc. 742. 

6V- Md.—Capital Transit Co. v. Bos¬ 
ley, 62 A.2d 267, 191 Md. 502. 
Mass.—^Durgin v. Minot 89 N.B. 144, 
208 Mass. 26, 138 Am.S.R. 276, 24 
L.R.A.,N.S., 241. 

N.Y.—Platt V. City of New York, 92 
N.Y.S.2d 138, 190 Misc. 860, revers¬ 
ed on other grounds 98 N.Y.S.2d 
738, 276 App.Dlv. 878. 

N.C.—^McBIinney v. Deneen, 58 SJB. 

2d 107, 231 N.a 540. 

12 C.J. p 980 note 24, p 982 note 82* 
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63~ U.S.—^Block V. Hirsh, Dlst.Ool., 
41 S.Ct. 458, 266 U.S. 185, 65 L.Bd. 
865, 16 A.L.R. 165. 

60. Cal.—^House v. Los Angeles 
County Flood Control Dlst., 168 P. 
2d 950, 25 Cal.2d 884. 

N.Y.—^In re Cheesebrough, 78 N.Y. 
282. 

In re Holy Sepulchre Church, 61 
How.Pr. 315. 

7<L Colo.—Willison v. Cooke, 180 P. 
828. 54 Colo. 820. 44 L.R.A..N.S., 
1080. 

Ind.—General Outdoor Advertising 
Co. V. City of Indianapolis, Depart¬ 
ment of Public Parks, 172 KB. 
809, 202 Ind. 86, 72 A.L.R. 463. 

Md.—^Byme v. Maryland Realty Co., 
98 A. 547, 129 Md. 202. 

Mo.—City of St Louis v. Bvralit 256 
S.W. 489, 301 Ma 231. 

Zoning ordinances see Munietpal Cor¬ 
porations § 226. 

71. N.J.—^Mansfield & Swett v. 
Town of West Orange, 198 A. 225, 
120 N.J.Law 145. 

71.5 Purtlonlaa- statutes or ordi. 
nanoes 

(1) Compensation act providing for 
a binding report of medical referees. 
Mass.—^Meunier's Case, 66 N.B.2d 

198, 319 Mass. 421. 

(2) Ordinance prohibiting business 
solicitation. 

Cal.—^McKAy Jewelers v. Bowron, 122 
P.2d 643, 19 CaL2d 505. 139 A.L. 
R. 1188. 

(3) Ordinances regulating closing 
hours of businesses. 

Ky.—City of Jackson v. Murray- 
Reed-Slone & Co., 178 S.W.2d 847, 
297 Ky. L 

N.J.—Hart v. TeaneCk Tp., 60 A.2d 
866, 185 N.J.Law 174. 169 A.L.R. 
978. 

(4) Statute fixing price, wages, 
and hours of barbers. 

Ark.—Noble v. Davis, 181 S.W.2d- 
189, 204 Ark. 156. 

(6) Statute prohibiting charges 
for clinical beauty treatments. 

Pa.—Philadelphia School of Beauty 
Culture V. State Board of Cosme¬ 
tology, 78 Pa.Dlst & Co. Ill, 62 
DauphCo. 6. 
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and enactments have been held not to abridge the j constitutional right of property,71-16 such as, Sunday 


(S) statute prahibitlnjr deduction 
of wages for voting time. 

Ky.—^Illinois Cent. R. Co. v. Com- 
mouwealtb, 204 S.W.2d 973» 305 
Ky. 632, certiorari denied 68 S. 
CL 1511, 334 U.S. 843. 92 L.Bd. 
1767. 

(7> Act prohibiting discounts on 
liquid fueL 

Pa. —^Brown v. Boardman, 33 Pa.DisL 
Sb Co. 581, 46 Dauph.Co. 140—Sper¬ 
ry & Hutchinson Co. v. Boardman, 
33 Pa.DisL & Co. 672, 46 Dauph. 
Co. 146. 

(8) Statute prohibiting the exca¬ 
vation of sand, stone, gravel and top 
soil. 

N,Y .—^Town of Harrison v. Sunny 
Ridge BuUders. S N.T.S.2d 632, 170 
Misc. 161. 

(9) Statute prohibiting sales of 
merchandise at less than cosL ex¬ 
cept in specified cases. 

Pa,—Commonwealth v. Zasloff, 13 A. 
2d 67, 338 Pa. 457, 128 A.Ii.R. 1120. 

(10) Zoning ordinance. 

Ohio.—-Village of Westlake v. Efirick, 
App., 83 N.B.2d 646. 

Sestriotiiig right to kill destructive 
deer 

A statute attempting to restrict the 
right of an owner or lessee of prop¬ 
erty to kill deer actually engaged in 
the destruction of property and 
which have not been lured to the 
property by artificial means to per¬ 
sons raising crops for a livelihood is 
unconstitutional as in violation of 
the right to acquire, possess, and pro¬ 
tect property. 

Pa.—Commonwealth v. Riggles, 89 
Pa.DisL & Co. 188. 

T1.10 Ohio.—^Belden v. Union Cen¬ 
tral Life Ins. Co., 56 N,B.2d 177, 
73 Ohio App. 267, modified on oth¬ 
er grounds 56 N.R2d 629, 143 Ohio 
SL 829, appeal dismissed 65 S.CL 
129, 323 U.S. 674, 89 JjJSd. 548, and 
Koplin V. Ohio Nat. life Ins. Co., 
66 S.CL 136, 828 U.S. 674, 89 L..Bd. 
546. 

Paatlenlar enaotmants 

(1) Community property acL 

OkL—Harmon v. (Oklahoma Tax Com¬ 
mission, 118 P.2d 205, 189 OkL 475. 

(2) Ordinance combining water¬ 
works and sewerage system. 

CkL—Reed V. City of Smyrna, 39 S.S1. 
2 d 668, 201 Ga. 228. 

(3) Ordinance fixing rates for use 
of sewers. 

yia.—State v. ^ity of Daytona Beach, 
84 So.2d 309, 160 ..STa- .204-r-State 
v. -Oty of Miami, 27 So.2d 118. 167 
Fla. 726. „ . - 

~ (4) Ordinance limiting paiidng in 
trailerreapaps. . . ... 

Mich. 7 HPady y* City, of Detroit, 286 
N.W. 806, 289 Mich. 496, .ai>p6al dis¬ 


missed <60 S.CL 470. 309 U.S. 620, 
84 Li.Ed. 984. 

(6) Ordinance prohibiting adver¬ 
tising of eyeglasses, dentures, and 
related articles. 

pia.—Oshins v. York, 8 So.2d 670. 150 
Pla. 690. 

Ohio.—City of Springfield v. Hurst, 
56 N.E.2d 185, 144 Ohio SL 49. 

(6) Ordinance prohibiting use of 
boats as residences. 

Idaho.—State v. Finney, 160 P.2d 
130, 65 Idaho 630. 

(7) Regulation that water meters 
must he furnished and set by city. 
Pa.—^Vitacolonna v. City of Philadel¬ 
phia, 115 A.2d 178, 882 Pa. 899. 

(8) Statute authorizing transfer of 
waterworks to public authority. 

Pa.— Williams v. Samuel, 2 A. 2d 834, 

332 Pa. 265. 

(9) Statute giving shareholders 
objecting to amendment of corpo¬ 
rate articles affecting their Interests 
the right to obtain fair cash value of 
their shares. 

Ohio.—Wlldermuth v. Lorain Coal & 
Dock Co., 32 N11.2d 413, 138 Ohio 
St. 1. 

(10) Statute regulating writs of 
error. 

Pla.—Sinclair Refining Co. v. Hunter, 
191 So. 88, 189 Fla. 803. 

(11) Statute requiring attorney to 
collect from his clients taxes imposed 
on professional services performed 
by him. 

Colo.—Potter v. Armstrong, 182 P. 
2d 788, no Colo. 198. 

(12) Unfair sales acL 

Mass.—^Fournier v. Troianello, 127 
N.B1.2d 167. ' 

Contract fixing resate prloe of publio 
power 

Fact that Tennessee Valley Au¬ 
thority in contracting with munici¬ 
palities and nonprofit, corporations 
stipulated respecting the price at 
which electrical energy supplied by 
the Authority should be resold by its 
vendees did not give public utilities a 
cause of action for alleged Infrac¬ 
tions. of the Ninth Amendment on 
theoiT that the Authority’s contract 
amounted to destruction of. liberty 
to acquire property and employ it 
in lawful business. 

U.S.—-Tennessee Blectric Power Co. 
V. Tennessee Valley Authority, 
Tenn., 59 S.CL 866, 806 U.S. 118, 88 
L.Bd. 548. 

Tnlnimnm pzioea. 

(D'An amended complaint pray¬ 
ing an injunction restraining defend¬ 
ant-from violating statute requiring 
cleaners and dyers to charge not 
less, than minimum retail prices es- 
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tabllshed by Industrial Commission 
was not demurrable on ground that 
statute was unconstitutional as de¬ 
nying the right to acquire and pos¬ 
sess and protect property. 

Colo.—^People ex rel. Rogers v. 
Barksdale, 87 P.2d 765, 104 Colo. 1. 

(2) So, a statute empowering a 
state commission to ^ minimum 
prices to be charged by barbers for 
their services has been held not un¬ 
constitutional as an unrea^sonable 
restraint of freedom of personal lib¬ 
erty, contract and property. i 

Pla..:~.McRae v. Robbins, 9 So.2d 284, 
151 Fla. 109. 

Befosal to hold putative father 11. 
able for support of child bom out of 
wedlock does not result in a viola¬ 
tion of child’s rights in property. 

Va.—^Brown v. Brown, 32 S.E.2d 79, 
183 Va. 853. 

Beqnixing polioe to show tax returns 
Issuance of subpoenas duces te¬ 
cum, directing city police officers to 
appear before county grrand jury and 
produce copies of their income tax 
returns and supporting data during 
such jur 3 r*s investigation of unlaw¬ 
ful gambling activities in county, 
did not violate such officers’ consti¬ 
tutional rights to liberty and proper¬ 
ty. 

N.J.—Application of Frey, 68 A.2d 
694, 26 N.XMisc. 198. 

Zoning 

(1) The authority of government 
to zone the use of privately owned 
property is founded in the police 
power. 

S.C.—Owens v. Smith, 58 S.El2d 882, 
216 S.C. 882. . 

Wis.—State ex ret Wisconsin Lu- 
theran High School Conference v. 
Sinar, 66 N.W.2d 48, 267 Wis. 91. 

(2) Reasonable zoning laws, both 
inclusive and exclusive in form, are 
constitutional. 

Va.—ClafCone v. Community Shop¬ 
ping Corp., 77 S.B.2d 817, 196 Va. 
41, 89 A.I/.R.2d 767—Fairfax Coun¬ 
ty V. Parker, 44 S.E!.2d 9, 186 Va 
675—Carroll v. Arlington County, 
44 S.B.2d 6, 186 Va 675, 172.A.Li. 
R. 1169. 

(3) Zoning ordinance which had ef¬ 

fect of permitting public and paro¬ 
chial schools to be maintained in 
residential area but which excluded 
schools of higher learning and. spe¬ 
cialty schools, did not constitute a 
violation of rights guaranteed by 
constitution to:enjoyment of proper^ 
!ty. . c *' 

N.J.—Tanow v, seven Oaks Park, 
Inc., 94 A.2d 482, U N.J. 341. 86 
A.Ii.R.2d 639. - ~ - . 
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laws;^2 bulk sales statutes statutes making the or prohibit the manufacture, sale, possession, ttse, 
exaction;of usyry a. criminal offense,'^3.6 abolishing or transportation of intoxicating liquors,^^ and the 

a right of action for alienation of affections,*^^.^ proper authorities may prohibit the maintenance 

and requiring public officers and employees to con- of nuisances.^®*® 

tribute to a retirement system ;73.15 statutes pro- . « . , 

hibiting the wiUiul burning of one^s property,74 comnds^ 

the display of signs relating to the price of motor does.not infringe the guar- 

fuel in certain places,«-6 the possession or use of protection to person and property shall 

gambling devices,76 and fortune telling:7« and paramomt dufy of government” since the 

statutes authorizing the courts, at the suit of any "" property rightja 

citizen, to enjoin the keeping of a bawdy or dis- Property devoted to public use* Where an owner 
orderly house.77 ^ Furthermore, without violating of property devotes it to a use in which the public 

the guaranties of property, the state may regulate has ^ interest, he must, to the extent of the inter- 


Ta Cal—Ebc parte Sumlda, 170 P. 
828. 177 Cal. 388. 

Colo.^Oozxnui JiuIb olted in Rosen¬ 
baum V. City and County of Den¬ 
ver. 81 P.2d 760, 761. 

Ohio.—Walter v. State, 16 Ohio Cir. 

Ct.N'.S., 628. 

60 C.X P 1036 note S4. 

73* Ark.—Stuart v. Elk Horn Bank, 
etc,. Co., 186 S.W, 263, 128 Ark. 285,. 
Ann.Cas.l918A 268. 

Pa.—Wilson V. Edwards. 32 Pa.Su- 
per. 295. 

73.5 Colo.—Warner v. People, 208 P. 
469, 71 Colo. 659. 

Ga.—King v. State, 71. S.R 1093, 136 
Ga. 709. 

73.10 Cal.—Chlyoko Ikuta v. Shunjl 

K. Ikuta, 218 P.2d 864, 97 CalJlpp. 

2d 787. . . 

Pla,—Rotwein v. Gersten, 36 So.2d 
419, 160 Fla: 736. 

73.15 Fla.—State ex rel, Watson v. 
Lee, 24 So.2d 798, 167 Fla. 62. 163 
A.L.R. 862. 

74. Fla.—Love v. State, 144 So. 843, 
107 Fla. 876. 

74.5 Mass.—^Merit Oil Co. v. Direc¬ 
tor of Division of Necessaries of 
Life, 66 N.RSd 629. 819 Mass. 301. 

75. ArlL—Bell V. State. 205 S.W.2d 
714, 212 Ark. 837. 

N.T.—j-Triangle Mint Corporation v. 
Horgan, 288'N.T.S. 670, 183 Misc. 
802. 

Ohio.—Myers v. City of Cincinnati, 
190 N.B. 669, 128 Ohio St 235. 

7^ Ohio.—^Davis v. State, 160 NT.E. 
473, 118 Ohio St 25, error dis¬ 
missed Davis V: State of Ohio, 48 
S.Ct 432, 277 U.S. 671, 72 L.Bd. 
993. 

Liberty to choose occupation see in¬ 
fra § 212. 

77. Tex.T—Campbell V. Peacock, Civ. 
App., 176 S.W. 774. 

.78.: Ala.—Southern Express Co. v. 
Whittle. 63 So. 652, 194 Ala. 406. 

L. R 4 . 19 I 6 C 278. ‘ 

Frazier v. State, App., 73 So. 764. 

Cal,-^Bx parte Hixson, 214 P. 677, 61 
Cal.App: ZOO^People - v. Velarde, 
188 P. 69, 46 CaLApp. 620. 


I Colo.—Colacino v. People, 252 P. 850, 
80 Colo. 417—^People v. Sandy, 203 
I . P. 671, 70 Colo. 668. 

Fla—Glackman v. City of Miami 
Beach. 61 So.2d 294—Marasso v. 
Van Pelt 81 So. 629, 77 Fla. 482. 
Ga.—Saddler v. State, 97 S.B. 79, 148 
Ga 462. 

Ind.—Fry v. Rosen, 189 N.B. 876, 207 
Ind. 409, appeia dismissed Rosen 
V. Pry, 65 S.Ct 143, 293 XJ.S. 626, 
79 L.Ed. 636. 

N.D,—State v. Ross, 170 N.W. 121, 
39 N.D. *630. 

Pa—Commonwealth v. Stofehek, 185 
A. 840, 322 Pa 513. 

Utah.—State v. Certain Intoxicating 
Liquors, 172 P. 1050, 51 Utah 669, 
L.R.A.1918E 943. 

83 C.J. p 610 note 1. 

Power to regulate intoxicating liq¬ 
uors see the C.XS. title Intoxicat¬ 
ing Liquors '$ 20. 

iratlosal Proliibltio]i. Act tit 2, § 
7, and Act Nov. 23. 1921 § 2. in so 
far as they prohibited physicians 
from prescribing more than a pint 
of spirituous or vinous liquor in ten 
days, was valid, under Const Amend. 
18, and did not violate guaranties 6f 
property. 

U.S.—Lambert v. Tellowley, C.C.A. 

4 P.2d 915, affirmed 47 S.Ct 
210, 272 U.S. 681,.71 L.Bd. 422, 49 
A.L.R 676. 

Oivlng dties power as to light beer 
Statute giving cities power to reg¬ 
ulate or prohibit the .retail sale of 
light beer does not violate constitu¬ 
tional . provisions dealing with right 
to acquire and possess property. 
Utah.—Shaw v. Orem City, 214 P.2d 
888, 117 Utah 288. 

IjlBfiltation of x>ower 

(1) Where a commodity, such as 
wine,' constituting property not in¬ 
herently dangerous to persons or 
their fundamental rights or to the 
public welfare because of its mere 
possession, is lawfully possessed be¬ 
fore and at the adoption or enact¬ 
ment of laws forbidding its posses¬ 
sion, and its continued possession Is 
not for an unlawful use. and is not 
an Incipient nuisance, and does’ hot 
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Jeopardize the rights of others or the 
public welfare, and no reasonable op¬ 
portunity lawfully to dispose of it 
before its seizure is afforded, the en¬ 
forcement of such laws as against 
such previously acquired lawful pos¬ 
session may violate property -rights 
secured by the state constitution. 
Fla.—^In re Seven Barrels of Wine, 
83 So. 627, 79 Fla. 1. 

(2) A statute prohibiting under 
penalties, the possession or owner¬ 
ship, by any citizens in dry counties 
during any period of thirty days, 
exceeding one quart of spirituous 
liquors and six quarts of. malt liq¬ 
uors, while it permits citizens in wet 
counties to own aas much, liquor as 
they see fit and prohibits, imder 
penalties, the receipt in such dry 
territory, from any carrier public 
or private, any such liquor exceeding 
such limited amount and prohibits 
carriage by any citizen of any such 
liquor exceeding such limited 
amount, whether for his own per¬ 
sonal use or otherwise, and providing 
for the destruction of any such liq¬ 
uors found in the. possession of any 
one in such dry territory, whether 
possessed or owned for the personal 
use of the possessor or owner there¬ 
of, or not, is a violation of Declara¬ 
tion of Rights, providing that all 
men have the right of enjoying, ac¬ 
quiring, possessing and protecting 
property. 

Fla.—^Bx parte Francis, 79 So. 763, 
76 Fla. 304. 2 A.L.R. 1068^ 

(8) A statute prohibiting one pex^ 
son from keeping intoxicating liq¬ 
uors in cold storage* for another vio¬ 
lates the right of property. 

Tex.—^Ex parte Brown, 42 S.W. 664, 

’ 38 Tex.Cr. 296, 70 Am.S.R. 74*. 

7<&5 Gku—^Baskin v. Meadors, 27 S.B. 
2d 696, 196 Ga. 802. 

Tex.—Lurie v. City of Houston, Civ. 
App., 220 S.W.2d 820, reversed on 
other grounds City of Houston v. 
Lurie, 224 S.W.2d 871, 148 Tex 391, 
14 A-L.R2d 61. 

' 79 . (Ja.—^Bdge V. Holcomb^ 70 REL 
i 644, 185 Ga. 765. • “^ 
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est ax^quiiped by the public, submit to control of 
the property by the public for the common good 

Thus, as explained in Public Utilities § 11, the 
right of the state to regulate public utilities is 
founded on the police power, and, without violat¬ 
ing the constitutional guaranty, property engaged 
in public service may be subjected to reasonable 
regulation in the public interest.®® The right of 
private property is not infringed, for example, by 
laws reasonably regulating cabs and hacks,car- 
tiers,®® innkeepers,®® railroad terminal companies,®^ 
steamboats,®® stodc 3 rards,®® and telephone and tel¬ 
egraph companies,®^ and other property rights con¬ 
sidered in appropriate sections of particular titles 


16 aj. s. 

in this work. 

Notwithstanding, however, the employment of 
property in public service, it remains private prop¬ 
erty;®® and, subject to reasonable regulations en¬ 
acted under the police power, it is protected by 
the guaranties of private property contained in both 
state and federal constitutions.®® In other words, 
governmental power to regulate public service does 
not include the absolute control of property that is 
incident to ownership.®® 

Waste or unreasonable use* Without violating 
the constitutional guaranties of private property, 
the state under the police power may reasonably 
regulate natural resources so as to conserve the sup- 


79-6 Neb.—Clou^rh v. North Central 
Gas Co., 84 N.W.Sd 862. 160 Neb. 
418, pebeating* denied 86 N.W.2d 
678, 151 Neb. 75. 

**The more an owner, for his ad- 
vantagre, opens up Ills property for 
use by the public in greneral, the 
more do his rtgrhts become circum¬ 
scribed by the statutory and consti¬ 
tutional riSThts of those who use it.** 
t7.S.^Mar8h v. State of Al aba m a, 
Ala.. 86 S.Ct. 27*6, 278. 826 U.S. 501, 
90 LuNd. 265. 

^Ehe 'tmblio Intevest^’ neoessaxy to 
lusttfy subjecting private property to 
public regulation and control must 
amount to something more than a de¬ 
sire to regulate conceived out of per¬ 
sonal concern as to future events, 
conveoienee, or covetous use of an- 
other*8 property, and mere curiosity 
OiT the interests of particular locali¬ 
ties which may be affected by the 
maetters in question do not constitute 
such public interest. 

OkL—Oklahoma Natural Gas Co. v. 
Choctaw Gas Co., 236 P.2d 970, 206 
OkL 255. 

*Chs obtef end of pezmisslble pubUo 
Tagnlatton and control of private 
property, when affected with a public 
interest, is that such property shall 
be made to serve adequately use to 
whic^ it is devoted and that rates 
charged public for service shall at 
all thues be fair and reasonable. 

3Pa..—Hertz Drlvurself Stations v. 
Slggins, 58 A.2d 464, 359 Pa. 26, 7 
A.i:4.R.2d 438. 

80. tr.S.—Farmers* livestock Com- 
miasion Co. v. U- S., D.C.nL, 54 
F.'2d 375. 

N.D.—CaxpQs dVois dted in Minot 
Special School Dist. No. 1 v. Ols- 
ness, 208 N.W* 968, 370, 58 ^.D. 688, 
45 AKR. 1387. 

Ohio.—State V. Norval Hotel Co., 188 
NJ3L 76, 103 Ohio St. 861, 19 AZi. 
R. 687. 

Pa.—Scranton-Spring Brook Water 
Service Ca y. Pennsylvania Public 


UtlUty Coxnmission, 67 A2d 786, 
166 Pa.Super. 286. 

12 C.J. p 947 note 67. 

Newspapers 

The business of gathering and dis¬ 
tributing news, as carried on by 
press associations, is purely private, 
and is not affected with a public in¬ 
terest so as to justify police regula¬ 
tion. 

Mo.—State v. Associated Press, 60 S. 
W. 91, 159 Mo. 410, 81 Am.S.R. 868, 
51 L..R.A 151. 

Taking of property without due proc¬ 
ess of law see infra S 672. 

81- Ala.—Lindsay v. Anniston, 16 
So. 545, 104 Ala. 257, 58 Am.S.R. 
44, 27 Ii.R.A 486. 

88. XJ.S.—Packard v. Baaton, N.Y., 
44 S.Ct 257, 264 XT.S. 140, 68 L*.13d. 
506. 

Ga.—Mayor and Aldermen of City of 
Savannah v. Hood Coach lAnes, 170 
S.E. 196, 177 Ga- 316—Mayor and 
Aldermen of City of Savannah v. 
V. C. Ellington Co., 170 S.E1. 88, 
177 Ga. 149. 

Ohio,—Mahoning Express Co. v. Pub- 
lie Utilities Commission of Ohia 
191 N.E. 868, 128 Ohio St 869. 
Wash.—^Kitsap Coimty Transp. Cow 
V. Manltou Becuih-Agate Pass Fer¬ 
ry Ass’n, 30 P.2d 283, 176 Wash. 
486. 

DeaSh aotion 

A statute providing that common 
carriers by railroad shall be liable 
for wrongriil death to the next of kin 
dependent on the employee killed, 
where there Is no widow or husband 
or child or children of such em¬ 
ployee, does not violate a provision 
that protection to person and prop¬ 
erty is the paramoimt duty of gov¬ 
ernment, and shall be impartial and 
complete. 

Ga,—Georgia Southern & F. B. Co. v. 

Adkins, 120 S.E. 610, 166 Ga. 826. 
Xmposltloii of penalties 

VThen the circumstances of a 
claim against a common carrier 
cleaxlsr warrant a full investigation 
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of cmd test of legality and Justness 
of claim, to impose heavy penalties 
for so doing, even under a statute, 
would violate the constitutional right 
of property. 

Fla.—Atlantic Coast ZAne R. Co. v. 
Wilson & Toomer Fertilizer Co., 
104 Sa 593, 89 Fla. 224. 
irse of hlghwasrs 

Colo.—Public Utilities Commission v. 

Manley, 60 P.2d 913, 99 Colo. 158. 
Mont—State v. Johnson, 248 P. 1073, 
75 Mont 240. 

83. Ohlo.-^tate v. Norval Hotel 
Co., 188 N.E. 75, 108 Ohio St 861, 
19 AlkB. 687. 

84, Tenn.—^Ryan v* Iiouisville, etc., 
Terminal Co., 50 S.W. 744. 102 
Tenn. Ill, 45 Ii.R.A 803. 

86. Or.—^Board of Canal, etc., Comrs. 
V. Willamette Transp., etc., Co., 6 
Or. 219. 

86 . U.S.—Cotting T. Kansas City 
Stock-Yards Co., C.C.Kan., 82 F. 
850, reversed on other grounds 22 
S.Ct 80, 183 U.a 79, 46 LuSd. 92. 

12 C.J. p 948 note 92. 

87. Ohio.—Cellna 6Ss Mercer County 
Telephone Co. v. Union-Center 
Mut Telephone Ass*n, 138 N.E. 
540, 102 Ohio St 487, 21 AI<.R. 
1145. 

Cexidiloaifeo of pubaio oouvenleaioe 
Ind.—OS'armers* Sc Merchants* Co-op. 
Telephone Co., Boswell, Ind., v. 
Boswell Telephone Co., 119 N.E. 
518, 187 Znd. 871. 

Ohio.—Celina & Mercer County Tel¬ 
ephone Co. V. Union-Center Mut 
Telephone Ass*n, 138 N.E. 540, 102 
Ohio St 487, 21 AI^-R. 1145. 

88i Tex.—Gulf, eta. It Co. v. States 
120 aw. 1028, 56 Tex.CivApp. 863. 

89. Pa.—Pennsylvania R. Co. v. 

Driscoll, 9 A2d 621, 886 Pa. 810. 
Tex.—Gulf, eta, R. Co. v. State, 120 
S.W. 1028, 56 Tex.Clv.App. 353. 

9a Fla.—State v. Florida East 
Coast It . Co., 68 Sq. 729, 69 Fla. 
480. 
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ply.81 The state may, for example, prohibit the 
waste of oil and natural gas ,®2 waste of 

water from artesian wells.®* 

The right to make reasonable use of waters per¬ 
colating under one’s land is protected by the con¬ 
stitutional guaranties of private property, but any 
tmreasonable appropriation or use of such waters 
to the injury of other landowners may be forbid¬ 
den.®^ 

b. Eight to Take or Dispose of by Will or In¬ 
heritance 

Generally epeaklne, the eenstituttonal right of prop¬ 
erty does not secure to the owner the right to control 
or dispose of his property after hfs death, or the right of 
any person to take by will or Inheritance, but It has been 
held that the constitutional guaranty does protect the 
property right possessed by a testator to have enforced 
limitations affixed to a gift. 

As is explained in Descent and Distribution § 2, 
and the C.J.S. title Wills §§ 3, 92, also 68 CJ. p 
415 note 69, p 503 note 46, the right to take prop¬ 
erty by descent or devise and the right to dispose of 
property by will ordinarily are not regarded as 
natural rights. 

The constitutional guaranty of property ceases to 
operate at the time of the death of the owner,®* 
and, generally speaking, neither the state nor fed¬ 
eral constitution secures any right to the owner 


to control or dispose of his property after his 
death,®® nor do they give anyone the right to take 
property by inheritance.®^ Consequently, without 
violating ^e guaranty of private property, the 
legislature may restrict the succession of estates of 
decedents in any manner, and may, if it sees fit, re¬ 
peal absolutely the statute of wills and the statute 
of descent and distribution.®* However, it has been 
held that the constitutional gfuaranty of property 
does protect the property right possessed by a tes¬ 
tator to have enforced the limitations and restric¬ 
tions affixed to a gift®*-* 

§ 210. Liberty to Contract 

a. In general 

b. Contracts creating monopolies 

c. Building contracts 

a. In (General 

Although liberty to contract Is a fiatural and Inalien¬ 
able right protected by the federal and state constitu¬ 
tions, It Is not an absolute right, and Is subject to llm- 
itations and restrictions. 

The general rule is that the making of con¬ 
tracts shall be free of governmental interfer¬ 
ence.®***® It is a matter of great public concern 
that the freedom of contract be not lightly interfered 
with®*-** and such freedom must not be unrea¬ 
sonably abridged.®*-*® All persons, sui juris, are 


91. Tex.—OOTpus aUcUi cited in 
Danciaor Oil & Refinlngr Co. v. 

. Bailroad Commission, 01y.App., 49 
S.W.2d 887, 840. 

99. U.S.—F. O. Henderson, Inc., v. 
Railroad Commission of Texas, D. 
C.Tex., 56 F.2d 218, appeal dis¬ 
missed 68 S.Ct 4, 287 U.S. 672, 77 
IjumL. 579. 

Tex.—Ooaepiui Jtizls cited in. Danclgor 
Oil 4b Reflniner Co. v. Bailroad Com¬ 
mission, Civ.App., 49 S.W.2d 837, 
840. 

12 C.J. p 947 note 64. 

Regulations preventing waste see the 
C.J.S. title Mines and Minerals § 
240, also 40 ax p 1140 notes 14, 
16. 

93. Cal.—Fx parte Flam, 91 P. 811, 6 
CaLApp. 238. 

N.T.—Hathom v. Hatural Carbonic 
Gas Co., 37 N.B. 504, 194 N.Y. 326, 
128 Am.S.B. 655, 23 L..BJL,N.S., 
436, 16 AnmCas. 939. 

94i N.T.—^People v. Hew York Car¬ 
bonic Acid Gas Co., 90 N.F. 441, 
196 N.Y. 421—Hathom v. Natural 
Carbonic Gas Co., 87 NF. 604, 194 
N.Y. 826, 128 Am.S.B. 555, 23 L-B. 
A.,N.S., 486, 16 Anix.Cas. 989. 

Nature and extent of use of per- 
eolatlng waters see Waters 8 93. 


95. Iowa.—^In rd Fmerson's Fstate, 
188 N.W. 827, 191 Iowa 900. 

Vt.—^In re Hagar’s Fstate, 126 A. 
607, 98 Vt 236. 

96. loweu—In re Bmerson's Fstate, 
183 N.W. 827, 191 Iowa 900. 

Vt—In re Hagar’s Fstate, 126 A. 
607, 98 Vt 236. 

The right to make will is not pro¬ 
tected by constitutional provisions 
for protection of property. 

N.M.—^Dillard v. New Mexico - State 
Tax Commission, 201 P.2d 845, 68 
N.M. 12. 

97. Iowa.—^In re Fmerson’s Estate, 
183 N.W. 827, 191 Iowa 900. 

Vt—^In re Hagar’s Fstate, 126 A. 607, 
98 Vt 236. 

93. Iowa.—^In re Emerson's Estate, 
188 N.W. 827, 191 Iowa 900. 
Power to impose , inheritance taxes 
see Taxation § 1118. 

9BJS Pa.—^In re Borsch's Estate, 67 
A.2d 119, 362 Pa. 681. 

Statute authorizing beneflolary of 
a spendthrift trust to release or dis¬ 
claim' the trust as applied to spend¬ 
thrift trusts in existence at time of 
enactment of statute, is violative of 
the constitutional provision protect¬ 
ing property rights. 

Pa.—^In re Borsch's Estate, ^ s,upra. 
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98.50 Wyo.—State v. Langley, 84 P. 

2d 767, 58 Wyo. 382. 

98.55 tr.S.—Steele v. Drummond, 
Ga., 48 S.Ct. 63, 276 TT.S. 199, 72 
LFd. 288. 

Palmer v. Chamberlin, aA.Iia., 
191 F.2d 632, 27 A.L.B.2d 416, re¬ 
hearing denied 191 F.2d 859. 

Del.—State v. Tabasso Homes, 28 A* 
2d 248, 8 Terry llO. 

Trade-n^k and trade-name 
Manufacturer’s property right in 
his trade-mark and trade-name does 
not give him the right and power to 
strike down constitution and Inter¬ 
fere with freedom of right to con¬ 
tract. 

Ga.—Cox V. General Elea Co., 85 S. 

F.2d 614, 211 Ga. 286. 

98.60 Minn.—Granger v. Craven, 199 
N.W. 10, 159 Minn. 296. 

Va.—Worrie v. Boze, 62 SJB3.2d 876, 
191 Va. 916. 

Arbitrary and oaprioiotis action 
Freedom of contract means free¬ 
dom from arbitrary and capricious 
action on part of state or from em¬ 
ploying means which cannot have 
any logical and definite relation to 
the promotion of the public health, 
public safety, public morals, and pub¬ 
lic welfare. 

Mass.—Akins’ Case, 90 NJ53.2d 468, 

; 802 Mass. 662. . 
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free to make whatever contracts they please as 
long as no fraud or deception is practiced and 
the contracts are legal in all respects.^® Liberty 
to contract for a lawful purpose is a natural, inherr 

99. U.S.—Twin City Pipe Line Co. 

V. Harding Glass Co., Ark., 51 S. 

Ct. 476, 283 U.S. 353, 76 L.Ed. 

1112, 83 A.L.R. 1168. 

Thomas v. Atlantic Coast Line 
R. Co.. C.A.Fla., 201 P.2d 167. 

Ala.—^Keller v. Western Ry. of Ala^ 
hama, 153 So. 441, 228 Ala. 336— 

Beil V. Western Ry. of Alabama, 

153 So. 434, 228 Ala. 328. 

Campbell Motor Co. v. Spencer, 

116 So. 892, 22 Ala.App. 465. > 

Cal.—Greenberg: v. Continental Cas¬ 
ualty Co.. 76 P.2d 644, 24 CalJV.pp. 

2d 606—^Bank of California, v. Mc¬ 
Coy. 72 P.2d 923, 23 CaLApp.2d 192. 

Jla.—Prudential Ins. Co. of America, 

V. Prescott, 176 So. 876, 180 Pla. 

11—Grand Lodge Knight of Py¬ 
thias. of North America, South 
America, Europe. Asia. Africa and 
Australia, Jurisdiction of Florida, 

V. Moore, 168 So. 108, 124) Pla. 761 
—^Travers v. Stevens, 146 So. 861, 

108. Pla. 11—^Newsom v. Acacia 
Mut Life Ass*n, 136 So. 889, 102 
Pla. 667—Carolina Portland Ce¬ 
ment Co. V. Baumgartner, 128 So. 

241, 99 Pla. 987. 

ldaho.-^oxpu8 Juris SecuxLdum cited 
in Payette Lakes Protective Ass’n 
V. Lake Reservoir Co., 189 P.2d 
1009, 1016, 68 Idaho 111. 
lU,—Carpenters' Union v. Citizens' 

Committee to Enforce Landis 
Award, 164 N.E. 393, 333 BL 226, 

63 Al.L.R. 157—^Fish v,. Teninga, 

161 N.E. 615, 330 HI. 160. 

Hood V. Community High School 

Dist.No. 804, Christian County, 228 
Ill.App. 461—^Hartsock v. Kaskas- 
kia Livestock Ins. Co., 228~IllJ^pp. 

433. 

Ky.—^Hopkinsville Motor Co. v. Mas- 
sie, 16 S.W.2d 423, 228 Ky. 569. 

Lia.—Oonuuea v. Andrus, 110. So. 93, 

162 La, 73—^Bank of Cotton Valley 
V. Mclnnis, 78 So. 727, 143 La. 486. 

. Givens v. Washington Nat. Ins. 

.Co., App., 170 So. 810—Tates v, 

Batteford, 139' So. 37, 19 La.App, 

374, rehearing denied and amend¬ 
ed 189 So. 746, 19 La.App. 874. 

Mi c h .—^In re Meredith's Estate, 266 
N.W. 361,'276 Mi(^ 278, 104 A.L.R; 

348. 

Miss.—sPomea v. Goodyear Tellow 
Pine Co., 178 So. 914, 181 Miss. 60. 

Mo.—^Roll V. Fidelity -Nat. Bank & 

Trust-Co. of Kansas City, App^, 

116 S.W.2d 148. , 

-Mcmufacturers* Finance Trust v. 

-Collins, 68 S.W.2d 1004, 227 Mo. 

App. 1120. 

Mont.—Cknfpiis Juris cited in State 
v. Gateway Mortuaries, 287 P. 166, 

169, 87 Mont 226, 68 A.L.R. 1612. 

NiY.L-Colien v. B. fe^J. Bass, 158 N. 

E. 618. 246 N.Y. 270. 


ent, and inalienable right,i'and is protected against 
infringement by its incorporation into the federal 
and various state constitutions, ^ and in such consti-* 
tutions^ is included. ordinarily within the constitu- 

Ohlo.—Lamont Bldg. Co. V. Court, 70 
N.B.2d 447, 147 Ohio St 183, 169 
A.L.R. 133. 

Tex.—Hotel & , Restaurant Employees' 
International Alliance & Bartend¬ 
ers' International Leagrue of Amer¬ 
ica V. Longley, Civ.App., 160 S.W. 
2d 124—-St Louis, B. & M. Ry. Co. 
V. Booker. Civ.App., 6 -S.W.2d 856, 
certiorari denied 49 S.Ct 348, 279 

U. S. 852, 73 L.E<1 996. 

ponstitatlo^ right'.. _ ‘ 

'Preedom of contract accurately 
speaking, is a constitutional light 
which may give birth to, b^ut is not 
of itself, a property ^ht*/ 

Utah.—^Thatcher v. Industrial, Com¬ 
mission, 207 P.2d 'l78,' 181, 115 
Utah 568. 

fh. U.S.—Doherty v. McAuliffe, U.a 
Mass., 7 F.Supp. 49, vacated on 
other groimds, COA., 74 *F.2d 800. . 
certiorari denied McAulllt v. Doh¬ 
erty, 55 ■ ' 639, 294 U.S. 780, 

79 LuEd. 1260. 

Arlz.—City of Tucson v. Stewart 40 
P.2d 72, 45 A^ 86, 96 A.L.R. 1492. 
Cal,—Whitcomb v. Emerson, 116 ;P, 
2d 892. 46 Cal.App.2d. 268. 

Fla.—^Robinson v. Florida Dry Clean¬ 
ing & Laundry Bo^, 194 S6; 269^ 
141 Fla. 899—Miami Laundry Co. 

V. Florida Dry. Cleaning & Laun-. 

dry Board, 183 So. 769, 134 Fla., 1, 
119 A,L.R. 956—State ex rel. Reyn¬ 
olds V. City of St Petersburg, 188 
So. 304, 138 Fla. 766, 118 A.L.:R 
667. , . ., 

Ky.—Kenton ft Campbell. Benev. 
Burial Ass'n y, Goodpaster, 200 
.S.W.2d 120, .804 Ky. 288. 

Ill.—^Meculowmoor Dairies v. Mujt 
Wagon Drivers’ Union of Chicago, 
No. 763. 21 N.B.2d 808, 871 HL 877, 
652,. 812. U.S. 287. 

86 L.Bd. 836, 182 A.L.R. 1200, re¬ 
hearing denied 61 S.Ct 808, 812 
U.a 716, 86 L.Bd. 1146. 

Neb.—Nelsen v. Tilley, 289. N.W: 888, 
187 . Neb. 827, 126, A.LJEt 729. 

Ohio.—Settos v. Springfield, Ohio, Lo¬ 
cal No. 862 of International Alli¬ 
ance of Moving Picture 'Operators' 
of U. S. and Canada, App., 48 N.E. 

2d 893, appeal dismissed Settos -V. 
Springfield, Ohio, Local No. 362, 
International Alliance of Thea;trl- 
cal Stage Employees ft Moving Pic¬ 
ture Machine Operators of U. S. 
and Canada, 82 N.B.2d 22, 188 Ohio: 
St 41, certiorari' denied Spring- 
field, Ohio, .Lodal. Na 862 of Inter¬ 
national Alliance of Theatrical 
Stage-Employees v. Settos. 62 .S.Ct 
123, 814.U.S. 668, 86 L.Bd. 68L 
' Meadowbrook Homes v.' Intema^^ ^ 
tional Hod CkLcriers ft. Bldg, Labor- 


879 Madison Ave. v. Stuyvesant 
Co., 276 N.T.S. 958, 242 App.Div. 
667, affirmed 198 NJ51 412, 268 N. 
T. 676. 

Ohio.—^Lamont Bldg. Co. v. Court 70 
N.E.2d 447, 147 Ohio St. 188, 169 
A.L.R. 138. 

S.C.—^Philadelphia, Storage Battery. 
Co. v. Mutual Tire Stores^ 169 S.E. 
825, 161 S.C. 487. 

Utah.—^McGrew v. Industrial Com¬ 
mission, 85 P.2d 608, 96 Utah 203. 
Tex.—Reef V. Mills Novelty Co., 89 
S.W.2d 210, 126 Tex. 880. 

Corpus Juris Secundum cited In 
Hotel ft Restaurant Employees' In¬ 
ternational Alliance & Bartenders' 
International League of America v. 
Longley, CIvJlpp., 160 S.W;2d 124, 
127. - " . . 

Wash.—^Motor Contract Co. v. Van 
Der Volgen, 298 P. 705, 162 Wash. 
449, 79 A.L.HL 29. 

12 'C.J. p 949 note 5—66 C.J. p 874 
note 52, . . ‘ 

Owner of property may make such 
contracts with reference to it as he 
chooses, and his' contracts will be 
upheld by the courts so long as they 
violate no provision of an, express 
statute or do not rim contriary to 
some rule of public policy.* 

U.S.—^Kemp-Booth Co. v. Calvin, C. 

C.A.Waah., 84 F.2d 877. 

La.—American Cotton Co-op. Ass'n 
V. New Orleans ft Vicksburg Pack¬ 
et Co., 157 So. 733, 180 La. 836. 
Tex.—Stubblefield v. Pasadena Devel¬ 
opment Co., CivJlpp., 250 S.W.2d 
808—Shumake v. Hawkins; Civ. 
App., 59 S.W.2d 287—Estelle Un¬ 
dertaking Co. V. Grand Lodge Col¬ 
ored K. P. cf Texas, Civ.App., 58 
S.W.2d 316. 

Wash.—Lloyd v. MacCallum-Donahoe 
Co., 219 P. 849^ 127 Was^ 180. 

Xrtmost freedom or liberty 

(1) Utmost freedom of contract is 
favored, and courts will hold par¬ 
ties to their bargain, if fairly enter¬ 
ed into and not in violation of law or 
contrary to public policy. 

N.Y.—^Dougherty v, Rockaway Oper¬ 
ating Co., 298 N.T.S. 242, 168 Misc. 
806. 

(2) Public policy requires that 
men of full age and competent un¬ 
derstanding shall have the utmost 
liberty of contracting. 

DeL—Stete v, Tabasso Homes, 28 A. 
2d 248, 3 Terry 110. 

L Ala—First Nat. Bank v. JafCe, 
196 So. 103, 239 Ala 567. 

Arlz.—Schrey v. Allison - Steel Mfg. 

Co., 255 P.2d 604, 75 Arlz. 282. 

Del.—^tate v. Tabasso Homes, 28 A. 
2d 248, 8 Terry 110. 
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affirmed 61 S.Ct 
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tional g^uaranties of due process of law, as explained 
in § 575 infra. 

Liberty to contract is embraced within the con¬ 
stitutional guaranties of liberty^ and of property.^ 
Furthermore, the right to terminate a contract, sub¬ 
ject to civil liability for damages in case of breach, 
is likewise a right protected by the guaranties of 
property in the state and federal constitutions.® 
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The liberty to contract, as guaranteed by the vari¬ 
ous constitutions, includes the right of parties to in¬ 
corporate into their contracts, otherwise valid, such 
terms as may be mutually satisfactory to them,® 
the right^to mortgage property,*^ the right to fix a 
price for personal services,® and the right to de¬ 
cline to enter into a contract.® However, the guar¬ 
anty does not extend to governmental agencies and 


era Union of America, Liocal 265, 
Com.Pl.. 116 N.B.2d 830. 

Or.—Crouch v. Central Labor Coun- 
cU of Portland aud Vicinity, 293 
P. 729, 134 Or. 612, 83 A.L.H. 193. 
Tex.—Phillips v. State, 126 S.W.2d 
886, 136 Tex.Cr. 480. 

Wis.—State v. Smith, 200 N.W. 66, 
184 Wis. 465. 

Arblferary or nnxeasonable restraint 
The liberty of contract sruaxanteed 
by the federal Constitution Is free¬ 
dom from arbitrary or unreasonable 
restraint. 

In^—Walgreen Co. v. Gross Income 
Tax Division, 75 N.B.2d 784, 226 
Ind. 418, 1 A.L.R.2d 1014. 

3 , llL-^Metropolitan Trust Co. v. 

Jones, 61 N.B.2d 256, 384 lU. 248, 
149 AL.R. 1416—^Reld v. Smith, 30 
K.B.2d 908, 876 Ill. 147, 182 A.L.R. 
1286—State St Furniture Co. v. 
Armour St Co., 177 N.B. 702, 346 Ill. 
160, 76 AL.R. 1298—Frazer v. 

Shelton, %B0 N.B. 696, 320 Ill. 263, 
43 A.L.R. 1086. > 

Ind.—Kirtley v. State, 84 N.B1.2d 712, 
227 Ind. 175. 

Mass.—^Merit Oil Co* v. Director of 
Division of Necessaries of Life, 66 
N.B.2d 629, 819 Mass. 801. 

re Meredith’s Estate, 266 
N.W. 861, 276 Mich. 278, 104 A.L.R. 
348. 

N.Y.—U. S. Mortgrage & Trust Co. v. 
Ruggles, 179 N.E. 260, 258 N.T. 82, 
79 A.L.R; 802. 

N.C.—Coleman v. Whlsnant, 86 S.E. 
2d 647, 225 N.C. 494—Morris v. Hol- 
shouser, 17 S.B.2d 116, 220 N.C. 293, 
187 'a.L.R. 738. 

N.D.—Corpus Jtixls oited In Minot 
Special School Dist No. 1 v. Ols- 
ness, 208 N.W. 968, 970, 63 N.D. 
683, 46 A.L.R. 1837. 

Ohio.—^Perkins v. Trustees of Mon¬ 
roe Ave. Church of Christ 70 N. 
E.2d 487, 79 OhioApp. 467, appeal 
dismissed 72 N.B.2d 97, 147 Ohio 
St 587, certiorari denied 68 S.Ct 
1069, 884 U.S. 818, 92 L.Ed. 1744. 
OkL—^Lockhart v. Anderson, 162 P. 
946, 62 OkL 2Q9. 

Pa—ijommonwealth v. Brown, 6 Pa 
Dist 778, 20 PaCo. 250, 46 Plttsb. 
Leg.J. 179, 48 Wkly.N.a 69, af¬ 
firmed 8 PaSuper. 889. 

Va—Broaddus v: Broaddus, 180 S.E. 
794, 144 Va 727. 

Personal liberty seo supra $ 202. 

4. Cal.—Binford v. Boyd. 174 P. 66, 
178 Cal 468. 


EQultable Savings St Loan Ass’n 
V. Superior Court in and for Los 
. Angeles County, App., 230 P.2d 119 
—Ex parte Moffett 66 P.2d 684, 12 
Cal.App.2d 320, vacated on other 
grounds 67 P.2d 688, 13. Cal.App.2d 
741—People V. Holder, 199 P. 832, 
53 Cal.App. 46. 

Ill.—^Metropolitan Trust Co. v. Jones, 

61 N.E.2d 256, 384 HI. 248, 149 A 
L.R. 1416—Reid v. Smith, 80 N.B. 
2d 908, 376 Ill. 147, 132 AL.R 
1286—Chicago Title & Trust Co. 
V. Bamburg, 198 N.B. 10, 361 Ill. 
291—Chicago Title St Trust Co. v. 
Robin. 198 N.E. 4, 861 Ill. 261— 
State St Furniture Co. v. Armour 
St Co., 177 N.B. 702, 345 HI. 160, 
76 AL.R. 1298—^BYazer v. Shelton, 
150 N.B. 696, 320 111. 268, 48 A 
L.R. 1086. 

Ind.—Kirtley v. State, 84 N.B.2d 712, 
227 Ind. 176. 

Mass.—Commonwealth v. Boston, 
Transcript Co., 144 N.B. 400, 249 
Mass. 477, 35 AL.R, 1. 

Miss.—Southern Bus Lines v. Amal¬ 
gamated Ass'n of St Elec. Ry. & 
Motor Coach Bmp. of America, 88 
So.2d 765, 206 Miss. 354. 

N.C.—State v, Whitaker, 45 S.B.2d 
860, 228 N.C 852, affirmed Whitak¬ 
er V. State of North Carolina, 69 

S.Ct 251. 260. 336 U.S. 525. 93 L. 
Ed. 212, 6 AL.R.2d 478—Coleman 
V. Whlsnant 86 S.B.2d 647. 226 N. 
C. 494—^Morris v. Holshouser, 17 
S.B.2d 116, 220 N.C. 293, 187 AL. 
R. 733. 

Ohio.—^Perkins v. Trustees of Mon¬ 
roe Ave. Church of Christ 70 N. 
B.2d 487, 79 OhioApp. 457, appeal 
dismissed 72 N.B.2d 97, 147 Ohio 
. St 687, certiorari denied 68 S.Ct 
1069, 334 U.S. 818, 92 L.Bd. 1744. 
Tex.—Ooxpnd Jtixls Seouadum cited 
in Hotel & Restaurant Employees’ 
International Alliance St Bartend¬ 
ers* International League of Amer¬ 
ica V. Longley, Civ.App., 160 S.W. 
2d 124, 127—^Taylor v. Leonard, 
Civ.App., 276 S.W. 184. 

Utah.—Golding v. Schulbach Optical 
Co., 70 P.2d 871, 93 Utah 82. 

12 ,C.J. p 949 note 6. 

Right to acquire, hold, and dispose 
of property see supra $ 209. 

6. m.— Gillespie v. People, 58 N.B. 
1007, 188 Ill. 176, 80 Am.S.R. 176, 

62 L.R.A 288. 

12 CJ. P 949 note 7. 
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e. Cal.—People v. Holder, 199 P. 

832, 53 CalApp. 45. 

Pa.—^Badanjak v. Metropolitan Life 
Ins. Co., 60 Pa.Dist St Co. 659, 92 
PittshLeg.J. 198. 

Utah.—Golding v. Schubach Optical 
Co., 70 P,2d 871, 98 Utah 82. 
Property 

(1) Contract containing restric¬ 
tions as to use of property is valid 
under constitutional guaranty of 
right to contract freely for lawful 
purposes. 

Cal.—Stone v. Jones, 162 P.2d 19, 66 
Cal.App.2d 264. 

(2) The constitutional guaranty of 
contract rights guarantees right to 
conduct auction without notice or 
without being bound by notice given, 
and right to withdraw offer to buy 
or sell before completion of sale. 
Fla—Perry Trading Co. v. City of 

Tallahassee, 174 So. 854, 128 Fla 
424, 111 AL.R. 468. 

7. Idaho.—^Federal Land Bank of 
Spokane v. Stewart, 272 P. 1029, 
47 Idaho 161—Scottish American 
Mortg. Co. V. Minidoka County, 272 
P. 498, 47 Idaho 83, 66 AL.R. 668. 

8. Ala—City of Mobile v. Gibson, 
173 So. 266, 233 Ala 622—City of 
Mobile V. Rouse, 173 So. 266, 283 
Ala 622. 

9. Md.—Green v. Samuelson, 178 A 
109, 168 Md. 421, 99 AL.R. 528. 

Mass.—Commonwealth v. Boston 
Transcript Co., 144 N.B. 400, 249 
Mass. ' 477, 85 AL.R. 1. 

Ohio.—^Lament Bldg. Co. v. Court. 
70 N.B.2d 447, 147 Ohio St. 183, 
169 AL.R. 183. 

Pa—^Badanjak v. Metropolitan Life 
Ins. Co., 50 PaDist. St Co. 659, 92 
Pittsb.Leg.J. 193. 

Necessarily implied right 

The right of contract necessarily 
implies the right to refuse to con¬ 
tract, and any contract which one 
may make under constitutional pro¬ 
tection of his right of contract, he 
may refuse to make under the same 
constitutional protection. 

Tex.—Hotel St Restaurant Employees' 
International Alliance St Bartend¬ 
ers’ International League of Amer¬ 
ica V. Longley, Civ.App., 160 S.W. 
2d 124. * 

Befusal of bnsiiLess or trade rela- 
tions 

(1) Refusal to maintain trade re- 
latioxus with any individual is aa in- 
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poKtical subdivisions,^® and the rule of freedom of 
contract prevailing as to private contracts is not 
applicable to contracts with common carriersA^ 

All statutes and ordinances which infringe on the 
liberty of an individual to contract are null and 
void,^ and, under some constitutions, the guar¬ 
anty prohibits interference by individuals as well 


16 C.J.S. 

as by legislative bodies.^* Courts are not likely 
to interfere with the liberty to contract but, 
when one agrees to certain conditions and such are 
incorporated into the contract, he may not contend 
that he has been deprived of his liberty to con¬ 
tract.^® 

Limitations and restrictions. Liberty to contract 


terent right which every person may 
exercise lawfully for reasons he 
Ceems sufficient or for no reasons 
whatever; and it is Immaterial 
whether such refusal Is based on 
reason or is result of mere caprice, 
prejudice^ or malice. It being a part 
of liberty of action which constitu¬ 
tions, state and federal, guarantee 
to oitizen. 

N.T.—^Poughkeepsie Buying Service 
V. Poughkeepsie Newspapers, 181 
N.Y.S.M 515, 206 Misc. 982. 

(2) It Is a part of every man’s 
ciyil rights that he be left at liber¬ 
ty to refuse business relations with 
any person whomsoever, whether re¬ 
fusal rests on reason or Is the re¬ 
sult of whim, caprice, prejudice or 
maliecb 

—flscher v. Bichard G-iU Co., 
Civ.App.. 263 S.W.2d 916, error 
grantokd. 

la Miss.—^ECartford Accident & In¬ 
demnity Co. V. Natchez Inv. Co., 
119 So. 866, 166 Mlsa 81. 

N.I>.—^Minot Special School Dish No. 
1 V. Olsness, 208 N.W. 968, 63 N. 
D. 683, 45 AL.R. 1387. 

S.D.—Handelan v. Smee School Bist. 
No. 4 of Wakpala, 169 N.W. 888, 
38 S.I>. 29. 

Joint coatzaot 

Tike legislature may authorize two 
or more subdivisions to make a 
joint contract 

S.CL—Sivans v. Beattie, 185 S.EL 538, 
187 S.C. 496. 

11, N.T.—J. Aron & Ca v. Panama 
R. Co„ 176 N.EI. 273, 265 N.T. 618, 
certiorari denied J. Aaron 8b Co. 
V. Panama R. Co., 62 S.Ct 18, 284 
tr.S. 685, 76 LfBd. 640, and motion 
and reargum^it denied 177 N.B. 
136, 256 N.T. 650. 

12; Okl.—Lockhart v. Anderson, 162 
P. 946, 62 OkL 209. , 

TeJk*—Ex parte Newberg, 148 S.W.2d 
786, 140 Tex.Cr. 211. 

Bmpioyineat of attorney 

Statute providing that attorney 
representing municipality should be 
attorney for local improvement dis¬ 
trict is not objectionable as improp¬ 
erly restricting right to contract. 
Ark.—Water Improvement Bist No. 

1 of Benton v. Briher, 48 S.W.2d 
. 1104, 186 Ark. 742. 

Home Owners’ l>oaa Act is imt un¬ 
constitutional 63 curtailing right and 
treedom to contract because of pro¬ 


vision prohibiting solicitation of fees 
exceeding those authorized by the 
Home Ownem* Loan Corporation 
from applicants for loans. 

U.S.—IT. S. ex reL Handler v. Hill, 
aCLAPa., 90 P.2d 673, cerUorari 
denied 58 8.CL 140, 802 U.S. 786, 
82 L.Hd. 569, rehearing denied 58 
act. 280, 802 U.S. 779, 82 L.Ed. 602. 

Xdabllity of bank stookholder after 
transfer 

A statute preserving bank stock¬ 
holders’ liability even after transfer 
of stock, unless transferee is a resi¬ 
dent, Is not objectionable as being 
discriminatory or as Interfering with 
freedom of contract, since nonresi¬ 
dent transferee gets good title and 
is subjected to statutory liability. 
N.T.—Broderick v. Adamson, 260 N. 
m 797, 270 N.T. 228. 

liability of insurer 
Where, although employer Had 
I made application, no Insurance con¬ 
tract had actually been agreed to, at 
time of injury, insurer held not lia¬ 
ble to pay compensation on theory 
that by Qualifying under state laws 
insurer waived right to investigate 
before assuming risk because of stat¬ 
ute reQuirlng insurer so Qualifying to 
carry all risks for which applied 
tions may be made which are not 
prohibited by law, since statute vio¬ 
lated freedom of contract guaran¬ 
teed by Fourteenth Amendment. 
Ariz.—^Employers* Liability Assur. 
Corporation v. Frost, 62 P.2d 820, 
48 Ariz. 402, 107 A.L.R. 1418. 

Nonpayment of rent 

Statutes relating to lessor’s termi¬ 
nation of lease for nonpayment of 
rent and removal of lessee upon 
three days’ notice do not Interfere 
with right of contract. 

U.S.—Stephenson v. National Bank 
of Winter Haven, CCJIuSla., 89 
F.2d 16. 

Payment of salary to dlsOharged city 
offloials 

City charter, providing against 
restoration of, or payment of salary 
or compensation to, emy person, aft¬ 
er charter takes effect, claiming to 
have been unlawfully removed or 
discharged from any office or posi¬ 
tion in competitive class of civil 
service prior to certain date, does 
not impair right to contract 
Mo.—State ex feL Otto v. Kansas 
1 aty, 276 S.W. 389, 810. Mo. M2. 
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Publication of legal notices 
A statute providing for Qualifica¬ 
tions and regulating charges of 
newspapers for publication of legal 
notices in cities* of over one hundred 
thousand does not interfere with 
freedom of contract 
Mo.—State ex reL Sekyra v. Schmoll, 
282 S.W. 702, 818 Mo. 698. 

Beal estate brokers 

(1) A statute providing that a 
single act of selling, etc.,. for com¬ 
pensation shall make one a real es¬ 
tate broker, required to obtain a li¬ 
cense, does not interfere with free¬ 
dom of contract in view of provi¬ 
sions timt act shall not apply to 
persons performing such acts with 
reference to their own property or 

! under power of attorney from the 
I owner. 

I CaL—Haas v. Greenwald, 287 P. 88, 
196 Cal. 236, affirmed 48 S.Ct 83. 
275 U.S. 490, 72 L.Hd. 889. 

(2) A statute, prohibiting split¬ 
ting commissions on realty transac¬ 
tions with others than licensed bro¬ 
kers or salesmen, fioes not deprive 
person of his right to contract with 
reference to his property. 

N.T.-^. L. Holding Co. v. Reis. 208 

K.T.S. 660, 212 App.Div. 263, re¬ 
versed on other grounds 148 N.S3. 
628, 240 N.T. 424. 

uaJaiow& bank depositors 
Statutes regarding unknown de¬ 
positors violate state and federal 
constitutions by Interfering with 
freedom of contract. 

Ohio.—State v. Cook, 180 NJ53. 664, 
41 Ohio App. 149, affirmed 180 N.E. 
896, 126 Ohio St. 206, certiorari de¬ 
nied State of Ohio ex reL MiUi- 
kan V. Cook, 68 S.Ct. 80, 287 U.S. 
626, 77 L.Ed. 648. 

13. N.J.—Cameron v. International 
Alliance of Theatrical Stage Em¬ 
ployees and Moving Picture Oper¬ 
ators of U. S. and Canada, Local 
Union No. SM, of Hudson County, 
176 A. 692, 118 N.J.EQ. 11, 97 
^L.R 594. 

14. U.S.>^Micca V. Wisconsin Nat. 
Life Ina Co., aC.A.IlL. 76 F.2d 
710, certiorari denied 66 S.Ct. 90, 
296 U.S. 680, 80 L.S2d. 410. 

16. Wash.—Stover v. Winston Bros. 
Co., 65 P.2d 821, 185 W'ash.r 416, 
appeal ^ dismissed ^ Wix^ton,Bros. 
C^. V. Stover, 57 S.Ct. 44, 299 U.S. 
508. si L.Bd. 876. 
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is not an absolute but is qualified and lim¬ 

ited,^®-® and reasonable restrictions of the right 
are not prohibited.i®-i<> Liberty of contract does 
not mean the right to make any kind of a contract 


with anybody, and it may be Kmited, restrained, 
and circumscribed in the interest of the state and 
the welfare of its people.i®-20 The degree of the 
constitutional guaranty must be determined in the 


le. U.S.—^Lubetich ▼. Pollock* I>.C. 
Wash., 6 F.2d 237. 

Paramount Pictures v, Lrangrer, 
P.C.K.D., 28 F.Supp. 890, reversed 
on other grounds 59 S.Ct. 641, 806 

U. S. 619, 88 L,Ed. 1025. 

Ala.—Corpus Juris ^eouudum cited 
iu First Nat Bank v. Jalfe, 196 
So. 103* 106, 239 Aia. 567>-Bush 

V. Greer, 177 So. 841, 236 Ala. 66. 
Aiiz.—American Federation of Labor 

V. American Sash & Door Co., 189 
P.2d 912, 67 Arlz. 20, affirmed 69 S. 
Ct 258, 260, 335 U.S. 638, 83 L.Ed. 
222, 60 A.L..H.2d 481. 

Cal.—^Burchell v. Strube, 278 P.2d 
1 , 43 Cal.2d 828. 

Lockheed Aircraft Corp. v. Supe¬ 
rior Court of Los Angeles County, 
171 P.2d 21, 28 Cal.App.2d 481, 
166 A.L.R. 701. 

People V. McEntyre, 84 P.2d 560, 
82 Cal.App.2d Supp. 762. 

Fla.—Setzer v. Mayo, 8 So.2d 280, 
160 Fla. 734—Southern Utilities 
Co. V. City of Palatka, 99 So. 236, 
86 FTa. 683, affirmed 45 S.Ct 488, 
268 U.S. 282, 69 L.Ed. 930. 

Ga.—Harrison v. Hartford Steam 
Boiler Inspection & Insurance Co.* 
187 S.E. 648, 183 Ga. 1, reversed on 
other grounds Hartford Steam 
Boiler Inspection & Ina Co. v. 
Harrison, 57 S.Ct 838, 301 U.S. 459, 
81 L.Ed. 1228—City of NeVman v. 
Atlanta Laundries* 162 S.E. 497, 
174 Ga. 99, 87 A.L.R. 507, appeal 
dismissed Atlanta Laundries v. 
City of Newman* 52 S.Ct 496, 286 

U. S. 626, 76 L.Ed. 1269. 

Ky.—^Hartford Live Stock Ina Co. 

V. Gibson, 76 S.W.2d 17, 256 Ky. 
338. 

Md.—^Daniel Loughran Co. v. Lord 
Baltimore Candy & Tobacco Co., 
12 A.2d 201, 178 Md. 88. 

Mass.—Commonwealth v. Boston 
Transcript Co., 144 N.E. 400, 249 
Masa 477, 85 A.L.R. 1—In re Opin¬ 
ion of the Justices, 143 N.E. 868, 
247 Mass. 588. 

Minn.—State v. Fairmont Crecunery 
Co., 210 N.W. 163, 168 Minn. 878, 
reversed on other grounds Fair¬ 
mont Creamery Co. v. State of 
Minnesota, 47 S.Ct 606, 274 U.S. 
1, 71 L.Ed. 898, 62 A.L.R. 163, mo¬ 
tion denied 48 S.Ct 87, 275 U.S. 70, 
72 L.Bd. 168. 

Mo.—Corpus Juris Seouuduxu dted 
la Gideon-Anderson Lumber Co. v. 
Hayes, 156 S,W.2d 898, 899, 848 
Mo. 1085. 

Mont—State v. Gateway Mortuaries, 
287 P. 156* 87 Mont 225. 68 A.L.R. 
1512. 

Neb.—Hanson v. Union Paa R. Co,. 
71 P.2d 626, 160 Neb. 668. 


N.J.—Singer Sewing Mach. Co. v. 
New Jersey Unemployment Com¬ 
pensation Commission* 27 A.2d 889> 
128 N.J.Law 611, affirmed 31 A.2d 
818. 130 N.J.Law 173—Kozler v. 
New Tork Telephone Co., 108 A. 
876, 93 N.J.Law 279. 

N.Y.—W. H. H. Chamberlin, Inc., v. 
Andrews. 286 N.T.S. 242, 169 Misc. 
124* modified on other grounds 2 
N.B.2d 22. 271 N.Y. 1* 106 A.L.R. 
1519, affirmed 67 S.Ct 122, 801 

U. S* 515, 81 L.Ed. 880, rehearing 
denied 67 S.Ct 926, 801 U.S. 714, 
81 L.Ed. 1865. 

N.C.—^Morris v. Holshouser* 17 S.B. 
2d 115, 220 N.a 298* 187 A.L.R. 
738. 

Ohio.-Pittsburgh, a, C & St L. By. 
Co. V. Kinney, 116 N.E. 505, 95 
Ohio St 64, L.R.A.1917D 641, Ann. 
Cas.l918B 686. 

Pa—Commonwealth v. Zasloff, 8 A. 
2d 801, 137 Pa.Super. 96, affirmed 
18 A.2d 67, 888 Pa 467, 128 A.L.R. 
1120. 

Holgate Bros. Co. v. Bashore, 46 
Dauph.Co, 274, affirmed 200 A. 672, 
831 Pa 255, 177 A.L.R. 689. 

Tenn.—^Moyers v. Memphis, 186 S.W. 

105, 185 Tenn. 263. 

Ya—Corpus Juris q,aoted ia Sweat 

V. Commonwealth, 148 S.B. 774, 776* 
162 Va 1041. 

Wyo.—State v. Langley, 84 P^2d 767, 
53 Wyo. 832. 

18,5 U.S.—^Lee Optical of Okl. v. 
Williamson, D.CXbkl,, 120 F.Supp. 
128. 

Ariz.—Schrey v. Allison Steel Mfg., 
256 P.2d 604, 76 Ariz. 282. 

Neb.—^Hanson v. Union Paa R. Co., 
71 N.W.2d 626, 160 Neb. 669. 

N.C.—Morris v. Holshouser, 17 S.B. 
2d 115* 220 N.C 298, 137 A.L.B. 
733. 

Ohio.—Arthur Murray Dance Studios 
of Cleveland v. Witter, ConaPL* 
105 N.B.2d 685. 

“Neither tmder the due process 
guaranty nor otherwise is the right 
to freedom of contract absoluta As 
with most other individual rights, it 
is qualified and limited by similar 
rights of others and those of the 
government.” 

Minn.—^McElhone v. Geror, 292 N.W. 

414* 416, 207 Minn. ^ 580. 

Talid pblioe regulatioas 
Freedom of contract is always 
qualified by valid police regulations. 
Mo.—State v. Day-Brite Lighting, 
240 S.W.2d 886, 862 Mo. 299, af¬ 
firmed Day-Brite Lighting v. State 
of Missouri, 72 S.Ct. 406, 842 U.S. 
421^.- 96 L.Bd. 469, rehearing de¬ 
nied 72 ,S.Ct 674,. 848 U.S; 921, 96 
L.Ed. 1884. 


16.10 Cal.—People v. Pond, 284 P.2d 
793—Burchell v. Strube, 279 P.2d 
1, 43 Cal.2d 828. 

Lockheed Aircraft Corp. v. Su¬ 
perior Court of Los Angeles Coun¬ 
ty, 171 P.2d 21, 28 CaI.App.2d 481, 
166 A.L.R. 701. 

D.C.—Country Garden Market v. 
Bowles, 57 F.Supp. 801, affirmed 
141 F.2d 640, 78 U.S.App.D.C. 381, 
certiorari denied 64 S.Ct. 1264, 822 
U.S. 762, 88 L.Ed. 1682. 

Neb.—^Hanson v. Union Paa H. Co., 
71 N.W.2d 526, 160 Neb. 669. 
ClassllLoatlou 

The legislature has power to clas¬ 
sify contracts for purpose of prohib¬ 
iting some or imposing reasonable 
regulations on others in order to pro¬ 
hibit pernicious evils which might 
otherwise result to public generally. 
Tex.—Phillips v. State* 126 S.W.2d 
685, 186 Tex.Cr. 430. 

Order of Interstate Oomzneroe 
ConmiSBloa prescribing new rules 
regulating leasing and interchange 
of vehicles used by motor common 
carriers did not impair constitution¬ 
al guarantees of contract rights. 
U.S.—Eastern Motor Exp. v. U. S., 
D.CInd., 108 F.Supp. 694, affirmed 
78 S.Ct 807, 844 U.S. 298, 97 L. 
Ed. 837, rehearing denied 78 S.Ct 
638. 345 U.S. 813, 97 L..Bd. 1347. 

The oonstltatloas, state and feder¬ 
al, secure liberty of contract against 
arbitrary and oppressive governmen¬ 
tal restraint but not against reason¬ 
able and just statutory regulations, 
restraints, and prohibitions duly ad¬ 
ministered to conserve the best in¬ 
terests of the public affected by the 
regulations. 

Fla.—Miami Laundry Co, v. Florida 
Dry Cleaning Laundry Board, 
183 Sa 758, 134 Fla. 1, 118 A,L.R. 
956. 

16.16 Utah.—McGrew v. Industrial 
Commission, 86 P.2d 608, 96 Utah 
203. 

Befasal to admit applicant to nni- 
verfidty 

Refusal of university to admit an 
applicant was not a denial of appli¬ 
cant's right to contract as guaran¬ 
teed by the state and United States 
constitutions, since applicant had no 
right to contract with university. 

Ill.—^People ex rel. Tlnkoff v, North¬ 
western University* 77 N.B:2d 846, 
833 Ill.App. 224, certiorari denied 
69 S.Ct 87, 885 U.S. 829, 98 L.Ed. 
388. 

16*30 Ariz.—American Federation of 
Labor V. American Sash & Door 
Co., 188 P.2d 912. 67 Ariz. 20, .af- 
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§ 210 CONSTITCTIONAL LAW 

ligilt of social and economic conditions that prev^I 
at the time the guaranty is proposed to be exer¬ 
cised rather than at the time the constitution was 
approved securing it; otherwise the power of the 
legislature becomes static and helpless to regulate 
it to new conditions that constantly arise 

It is within the undoubted power of government 
to restrain some individuals from all contracts, 
as wdl as all individuals from some contracts.^S 
The constitutional guaranty necessarily is limited 


16 C.J.S. 

to legal contracts.^^ The constitutional guaranty 
does not prohibit the legislature from prescribing 
the manner in which contracts^® or mortgages^i 
shall be made, or from providing that certain lia¬ 
bilities shall follow from making or entering into 
certain kinds of contracts .22 Generally, the right 
to contract may be regulated as to fonn,22.5 
dence,22.io and validity as to third persons. 22 .i 6 

Liberty to contract is subject to the state’s power 
of taxation,28 and to the legitimate exercise of the 


firmed 69 S.Ct. 268, 260. 836 XJ.S. 
588, 93 L.Ed. 222, 6 A.Li.Il.2d 481. 
Ky.—^Kenton & Campbell Benev. Bur¬ 
ial Ass'n V. Goodpaster, 200 S.W. 
2d 120. 804 Ky. 288. 

‘^Freedom of contract may be lim¬ 
ited where there are visible reasons 
of public policy for the limitation.” 
Tex.—Hatridge v. Home Life & Acc. 
Ins. Co., Civ.App., 246 S.W.2d 666, 
671. 

Safety and welfare 

Freedom of contract is subject to 
certain restraints In Interest of safe¬ 
ty and welfare of state and its in¬ 
habitants. and may be resrulated and 
limited to extent reasonably neces¬ 
sary where it conflicts with power 
and duty of state to safesruard its 
property from injury and preserve 
it for those uses for which it was 
primarily designated. 

Okl.—Booth V. State, 137 P.2d 602, 76 
Okl.Cr. 41(lU-Hud€^ns v. State, 183 
P.2d 231, 76 OkLCr. 446. 

16.25 Flau—^Robinson v. Florida Dry 
Cleaning & LAundry Board, 194 So. 
269, 141 Fl€u 899—Miami Laundry 
Co. V. Florida Dry Cleaning & 
■ Laundry Board, 183 So. 769, 134 
Fla. 1, 119 AL.]^ 966^-Stato ex rel. 
Rejnaolds v. City of St. Petersburg, 
183 So. 804, 138 Fla. 766. 118 A 
L.R. 667. 

Neb.—Nelsen v. Tilley, 289 N.WT. 388, 
137 Neb. 327, 126 AL.B. 729. 

17. Mont.—State v. Gateway Mortu¬ 
aries, 287 P. 156, 87 Mont. 225, 68 
AL.R. 1512. 

Tenn.—^Moyers v. Memphis, 186 S.W. 
105, 136 Tenn. 26.3. 

18. Mont.—State v. Gateway Mortu¬ 
aries. 287 P. 156, 87 Mont 225, 68 
AUK. 1612. 

Tenn.—^Moyers v. Memphis, 186 S.W. 

.106, 186 Tenn. 263. 

Tex.—^International Brotherhood of 
Boiler Makm, Iron Shipbuilders 
and Helpers of America v. Huval, 

' 166 S.W.2d 107, 140 Tex. 21. . 

Jnstioe of paace^ 

Statute which forbade justice of 
the. peace from contracting with 
school lizard of county to ti^sport 
children to and from school, and 
which was in effect when defendant 
was elect«^ to the office, did not 
operate unconstitutionally to deprive 
him of his right to cohtraCt.^ 


Tenn.—State ex rel. Jones v. Terry, 
263 S.W.2d 753, 194 Tenn. 668, 

19. Ky.—-Workmen’s Compensation 
Board of Kentucky v. Abbott, 278 
S.W. 633. 212 Ky. i2S, 47 AL.R. 
789. 

Illegality of contracts see Contracts 
§ 189 et sea. 

20. ^ Cal,—^Binford? v. Boyd, 174 P. 
66, 178 Cal. 458. 

. . People V. Holder, 199 P. 832. 53 
Cal.App. 46—Frick-Fleming Hard¬ 
ware Co. V. Nolen, 91 P. 262, 6 
Cal.App. 764, 

Colo.-:—Chicago Limiber Co. .v. New¬ 
comb, 74 P. 786, 19 Colo.App. 266. 
Ho.—Corpus Jails Seeandum cited 
in Gideon-Anderson' Lumber Co. v. 
Hayes, 156 S.W.2d 898, 899, 848 
Mo. 1085. 

Tex,—^Elder Chevrolet Co, v. Bailey 
County Motor Co., Civ.App., 161 
S.W.2d 938. 

Utah.—Golding v. Schulbach Optical 
Co., 70 P.2d 871, 93 -Utah 32. 
Bealty broker’s agreement in. writing 
Without infringing liberty of con¬ 
tract, the legislature may reauire 
that agreements authorizing eja. 
agent to sell or purchase realty shall 
be in writing. 

N.T.—Whiteley v. Terry, 82 N.T.S. 

89, 83 App.Div. 197, let Dept. 
Wash.—Ross V. Ehufman, 94 P. 641, 
48 Wash. 678. 

21. Ind.T.—^McFadden v. Blocker, 64 

S.W. 873, 8 Ind,T. 224, 68 LH.A 
894. r 

S.C.—^Rose V. Etarllee, 48 S.B. 641, 
69 S.a 623. 

22. Tex.—American Indemn. Co. y. 
Burrows Hardw^ire Go^ ClvApp., 
191 S.W..674. 

Employers’ Xdability Act 8 8, subs 
8, prohibiting lump sum agreements 
without approval by the court, and 
limiting the rate of discount,' Is not 
unreasonable or unfair to the em-' 
ployer, and does not restrain liberty 
of contract, in violation. of Const, 
U.SAmendm^ XIV. • 

La.—Craft v. Gulf Lumber Co., 91 
So. 736. 161 La. 281. 

Begal -ckKOseaTienoes 
- The state has the power to ordain 
the legal conseauwces that attach 
to a contract made in New Jersey 
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without regard to any stipulation of 
. the parties themselves, since the 
.common Interest vindicates any in¬ 
cident^ restraint on the liberty of 
contract. 

N.J.—Gotkin V, Weinberg, 66 A2d 
438, 2 N.J. 805, 

22,5 N.C.—Morris v. Holshouser, 17 
S.B.2d 116, 220 N.C. 298. 137 AL.R. 
738. 

22.10 N.C.—^Morris T. Holshouser, 
supra. 

22.15 N.C,—Morris v- Holshouser, 
supra. 

23. N.H.—Carter v. Craig, 90 A 698, 
77 N.H 200, 62 L.R.A.N.S.. 211, 
Ann.Oaal914D 1179. 

Power of taxation see Taxation $ 4. 
Imposition of licenses and license 
taxes see supra § 201. 

Drainage dia-trlct 

A statute, crating a drainage dis¬ 
trict, and authorizing the creation 
of subsidiary districts, and provid¬ 
ing that, “where the payment of the 
benefits assessed is deferred, or made 
paya'ble in installments” and bonds 
are . issued, the benefits assessed or 
thereafter assessed shall bear inter¬ 
est at the rate fixed by the board,^ 
does not prohibit ihe landowner from 
paying his assessments * when made 
or make the interest a penalty, and 
hence does not interfere with the 
fright of contract. 

Ark,—Pfeiffer v. Bertig, 217 S.W. 
791. 141 Ark. 631. 

. ZbEecution of real estate mort¬ 
gages is taxable. 

N.T.—^People v. Ronner, 77 N.B. 

1061, 185 N.T. 285. 

Xdoesnse tax bn emlgraat agents 
Tax Imposed on the business of 
emigrant agents does not interfere 
with freedom of contract. 

Tenn.—McMillan v. City of BCnox- 
vllle..202 S.W. 66,< 189 Tenn. 819. 
Payment of premiums on' 
bbnds 

■ A statute and ordinance are not 
unconstitutional as interfering \rith 
the right to contract by making pre¬ 
miums on city employees* bonds pay¬ 
able to surety company out of <fity 
funds. 

Ohio.—Umer v. Outcalt, 168 NJB, 66, 
82 Ohio App. 367, ‘ 
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exercise of the J police power, the liberty of the individual to con- 


16 C. J. s. 

police power.24 Pursuant to the 

Property passliisr 1)7 will even 
where the will is made pursuant to 
a contract is taxable. 

K.H.—Carter v. Crai£r» 90 A. 698, 77 
K'.H. 200, 52 Li.B.A.,N.S., 211, Ann. 
Cas.l914I> 1179. 

Sales tax 

• Retail S^es Tax Act is not in¬ 
valid on ffround that it abridges the 
freedom of contract of the state 
constitution. 

Tenn.—^Hooten v. Carson, 209 S.W.2d 
273, 186 Tenn. 282. 

24 , xT.S.—^Doherty v. McAuliffe,. D.C. 
Mass., 7 F.Supp. 49, vacated on 
other grounds, C.C.Al., 74 F.2d 800, 
certiorari denied McAulilfe v. Doh¬ 
erty, 65 act. 639, 294 U.S. 730, 79 
Ii.Bd.« 1260. 

Corvallis Creamery Co. v. Van 
Winkle, P.C.Or., 274 F. 454—^Luta 
V. City of New Orleans, D.C.La., 
235 F. 978, affirmed 237 F. 1018, 
160 C.C,A. 664, . 

j^la.—Corpus Juris Seounduxn cited 
iu First Nat. Bank v. JaiCe, 196 
So. 103, 106, 239 A1& 667. 

^riz.—American Federation of Labor 
V. American Sash & Door Co., 189 
P.2d 912, 67 Ariz. 20, affirmed 69 
S.Ct 258, 260, 335 U.S. 638, 93 
L.Bd. 222,. 6 A.L.R.2d 481. 

Cal.—^Max Factor & Co. v. Kunsman, 
55 P.2d 177, 6 Cal.2d 446, affirmed 
Kunsman v. .Max Factor & Co., 
67 S.Ct 147, 299 U.S. 198, 81 L.Ed. 
122 . 

La.—City of Alexandria v. .Jones, 46 
So.2d 79, 216 Lia. 923—City of 
■ Shreveport v. Cunningham, 182 So. 
649, 190 lia. 481. 

Md.— Corpus Juris dted in Wight v. 
Baltimore & Ohio Ry. Co., 125 A. 
881, 888, 146 Md. €6, 37 A.L.R. 864. 
Mass.—^Attorney General'v. Pruden¬ 
tial Ins. Co. of America, 39 N.E.2d 
664, 310 Masa 762—Akins* Case, 20 
N.lL2d 463, . 302 Mass. 662. 

Miss.—Superior Oil' Co. v.- Foote, 69 
So.2d 86, 214 Miss. 867, 87 A.UR. 
2d 416, suggestion of error over¬ 
ruled 69 So.2d 844, 214 Miss. 890, 
87 AL.R.2d 416—Hartford Acci¬ 
dent & Indemnity Co. v. Natchez 
Inv. Co., 119 So. 866, 166 Wss. 81. 
N.J.—^Brookchester, Inc., Section 1 v. 
Ligham, 111 A.2d 737, 17 N.j. 460 
Cameron v. International Alli¬ 
ance of Theatrical Stage Employ¬ 
ees and Moving Picture Operators 
of U. S. and Canada, Local Union 
No. 384, of Hudson County, 176 A. 
692, 118 N.XBu. 11,‘97 A.L.R. 694. 
N.Y.—^People ex rel. Tipaldo v. More- 
head, 2B2 N.Y.S. 676, i56 Misc. 622, 
reversed on other groimds 200 N.B. 
799, affinned Morehead v. People 
of State of New York ex rel. Tipal¬ 
do, 56 S.Ct 918, 298 U.S. 687, 80 
L.Ed. 1847, 108 A.L.R. 1446, re¬ 
hearing denied 67 S.Ct 4, 299 U.S. 
619, 81 'L.Ed. 466—UUmann Realty 


Co. V. Tamur, 186 N.Y.S. 612, 118 
Misc. 638. 

N.C.—State v. Whitaker, 46 S.E.2d 
860, 228 N:C. 352, affirmed Whitak¬ 
er V. State of North Carolina, 69 S. 
Ct 261, 260. 33.6 U.S. 626, 93 L.Ed. 
212, 6 A.L.R.2d 473. 

N.D.—^Holden v. Advance-Rumely 

Thresher Co., 889 N.W. 479, 61 N. 
D..684. . > 

Okl.—One Chicago Coin’s Play Boy 
Marble Bd., No. 19771 v. State ex 
rel. Adams, 212 P.2d 129, 202 Okl. 
246; 

Or.—Starr v. Laundry and Dry 
Cleaning Workers* Local Union No. 
101, 63 P.2d 1104, 155 Or. 634. 
Pa.—^Holgate Bros. Co. v. Bashore, 
46 DauphCo. 274, affirmed 200 A. 
672, 831 Pa. 266, 177 A.L.R. 689. 
Tenn.—State v. G-reeson, 124 S.W.2d 
268, 174 Term. 178. 

Tex.—Neel v. Texas LIquop Control 
Board, Civ.App., 269 S.W:2d 212, 
refused no reversible error. 

Utah.—Thatcher v. Industrial Com¬ 
mission, 207 P.2d 178, 115 Utah 668. 
Wls.—Wausau Malt Products Co. v. 
Citizens* State Bank of Wausau, 
264 N.W. 379, 214 Wis. 654, 96 A.L. 

R. 1210—Watertown Milk Produc¬ 
ers* Co-op. Ass'n V. Van" Camp 
Packing Co., 225 NWl 209, 199 Wis. 
879, 77 A.L.R. 391, rehearing de¬ 
nied 226 N.W. 378, 199 Wis. 379, 
77 A.L.R. 391. 

Xasurauce agent’s comxnlssiou and 
salary 

Statute regarding industrial life 
insurance agent’s commission and 
salary does not unconstitutionally in¬ 
terfere with insurer’s freedom to 
contract, and is not invalid as un¬ 
authorized exercise of police power, 
as applied to contract entered into 
after the statute was enacted al¬ 
though before the statute took effect 
Mass.—Attorney General v. Pruden¬ 
tial ins. Co. of ALmerica, 89 JN.E:2d 
664, 310 Mass. 762. 

Kegitisnate end 

In determining whe^er police leg¬ 
islation is a proper regulation of 
contract rights by the state, the 
question is, not whether legislative 
action affects, contracts incidentally 
or directly or Indirectly, but whether 
It is addressed to a legitimate end, 
and the measures taken are reason¬ 
able, and appropriate, to that end. 
Ariz.—American'Federation of Labor 
V. American Sash & Door Co., 189 
P.2d 912, 67 Ariz. 20, affirmed 69 

S. Ct. 268, 260^ 335 U.S. 638, 93 L. 
Ed. 222, 6 AL.R.2d 481. 

Uoense and bond 
Under -statute prohibiting one 
from being a dealer in citrus fruit 
unless he obtain a license from Com¬ 
missioner of Agriculture and file a 
bond guarantying payment for fruit 
purchased on credit, a lawful busi- 

1071 


ness is not prohibited, but is reason¬ 
ably regulated and fostered, and the 
statute is a valid exercise of police 
power and does not unreasonably in¬ 
terfere with right of freedom of con¬ 
tract. 

Tex.—^Texas Underwriters' v. Mar- 
tlnal, Civ.App., 140 S.W.2d 682. 
Sale or transfer of motor vehicles 
Statute prohibiting sale or trans¬ 
fer of motor vehicles unless accom¬ 
panied by assignment of certificate 
of title and providing that ho court in 
any case in law or equity shall recog¬ 
nize interest of any person in or to 
any motor vehicle unless evidenced 
by a certificate of title, represents an 
authorized exercise of police power 
by legislature to regulate transfer of 
title and ownership of automobiles, 
and is not violative of state or fed¬ 
eral constitutional provisions relat¬ 
ing to right of contract. 

Neb.—^Loyal's Auto Exchange v. 
Munch, 45 N.W.2d 913, 168 Neb. 
628. 

Use of streets and highways- 

(1) An ordinance prescribing max¬ 
imum and minimum fares for taxi¬ 
cabs, and prohibiting charge of min¬ 
imum fare without the mayor’s con¬ 
sent, does not abridge the right to 
coUtract 

Ga.—Clem v. City of La Grange, 149 
S.B. 688> 169 Ga. 61, 66 A.L.R. 1361. 

(2) A statute prohibiting private 
motor carrier from operating on 
state highways without first having 
obtained a certificate of public con¬ 
venience and necessity does not de¬ 
ny right of contract. 

Mont.—^Barney v. Board of Railroad 
Com’rs, 17 F.2d 82, 93 Mont. 116. 

(8) The legislature may not com¬ 
pel motor vehicle owners, as a con¬ 
dition precedent to using the high¬ 
ways, to contribute to a state insur¬ 
ance fund securing motorists’ civil 
liability. 

Mass.—^In re Opinion of. the Justices, 
171 N.K 294, 271 Mass. 682, 69 
A.L.R. 388, 

(4) Statute, forbidding issuance 
of permit to contract carrier until 
deposit of adequate security with 
public service commission for remit¬ 
tance to shipper of all moneys col¬ 
lected on collect-on-delivery ship¬ 
ment, interferes with the right to 
contract. 

Wyo.—^Public Service Commission of 
Wyoming v. Grlmshaw, 63 P.2d 1, 
49 Wyo. 168, 109 A.L.R. 634.. 

Zoning 

As applied so as to prohibit an 
owner of a bungalow court from di¬ 
viding and conveying each building 
to a separate owner, a city. zoning 
ordinance providing that. no. lot held 
under separate ownership should be 
reduced below stated, minimum size. 
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tract may be regulated and curtailed in order to I lie health,^® public safety and order,^^ and public 
promote, for example, the general welfare,pub- \ 


did not Interfere with constitutional 
guarantee. 

Cal.—Clemons v. City of Lios Angel¬ 
es, 222 P.2d 439, 36 CaL2d 95. 

25, Ala.—Hohenberg & Co. v. 

Hendrix. 106 So. 195. 213 Ala. 406. 
Ariz.—Schrey v. Allison Steel Mfg. 

Co., 256 P.2d 604, 76 Ariz. 282. 

CaL—Max Paxitor & Co. v. Kunsman, 
55 P.2d 177, 5 Cal.2d 446, affirmed 
Kunsman v. Max Factor & Co., 67 
act. 147, 299 U.S. 198. 81 I^Ed. 
122—Binford v. Boyd, 174 P. 66, 
178 Cal. 458. 

Cilibrasl V. Reiter, 229 P.2d 894, 
103 CaLApp.2d 397—^De Havlland v. 
Warner Bros. Pictures, 153 P.2d 
983, 67 CaLApp.2d 226. 

’pia.—Setzer v. Mayo, 9 So.2d 280, 
150 Pla. 734. 

Lia.—State v. Rogers, 87 So. 504, 148 
La. 653. 

Md.—Blum V. Bngelman, 57 A.2d 421, 
190 Md. 109—Daniel Loughran Co. 
V. Lord Baltimore Candy & Tobac¬ 
co Co.. 12 A.2d 201. 178 Md. 88. 
Mo.—OoxpiM OTaris Secandnm dted 
in Oideon-Anderson Lumber Co. v, 
Hayes, 166 S.W.2d 898, 899, 848 
Mo. 1085. , 

Mont—Corpus atizis dted In State 
V. Gateway Mortuaries, 287 P. 156, 
87 Mont 225, 68 A.L.R. 1512. 

N.J.—Singer Sewing Mach. Co. v. 
New Jersey Unemployment Com¬ 
pensation Coxnmission, 27 A.2d 
889, 128 N.J.Law 611, affirmed 31 
A.2d 818, 180 N.J.Law 173—State 
Board of Milk Control v. Newark 
MUk Co.. 179 A. 116. 118 N.J.Eq. 
604. 

N.M.—^Middle Rio Grande Water Us¬ 
ers Ass’n V. Middle Rio Grande 
Conservancy Dist, 258 P.2d 391. 57 
N.M. 287. 

N.T.—Seventy-Eighth St & Broad¬ 
way Co. V. Rosenbaum. 182 N.Y. 
S. 605, 111 Mlsc. 677. 

N.C.—^Morris v. Holshouser, 17 S.E. 
2d 116, 220 N.C. 298, 137 A.L.R. 
733. 

Tenn.—State v. Greeson. 124 S.W. 

2d 253. 174 Tenn. 178. 

Utah.—Golding v. Schulbach Optical 
Co., 70 P.2d 871. 93 Utah 32. 

12 C.J. p 949 note 13. 

General welfare as subject of po¬ 
lice power see supra S 182. 
Business 

(1) Any business is affected with 
a public interest so as to be sub¬ 
ject to regulation by the legislature, 
when the business reaches such pro¬ 
portions that the interest of the 
public demands that it be reasonably 
regulated to conserve the . rights of 
the public, and when such point Is 
reached, the liberty of contract must- 
necessarily be restricted. , 

Pla.—Robinson :v. Florida Dry Clean¬ 
ing & Laundry Board, 194 So. 269, 


141 Pla. 899—^Miami Laundry Co. 
v. Florida Dry Cleaning & Laun¬ 
dry Board. 188 So. 769, 134 Pla. 1, 
119 A.L.R. 966—State ex rel. Reyn¬ 
olds V. City of St. Petersburg, 183 
So. 304, 138 Pla. 766. 118 A.L..R. 
667. 

N.M.—^Arnold v. Board of Barber 
Examiners, 109 P.2d 779, .46 N.M. 
67. 

(2) The legality of statutory reg¬ 
ulations of'a business Involving lib¬ 
erty of contract or other property 
rights Is,to be determined by author¬ 
ized tribunals on due consideration 
of the nature, method, extent, and 
reasonableness of the regulations, 
with reference to the matter regu¬ 
lated, to the demands and interest 
of the public in the service and to 
the limitations of the controlling 
federal or state law, to the end that 
private rights may not be invaded 
or restrained except as may be per¬ 
mitted by the paramount law and as 
may he necessary cmd appropriate to 
conserve the general welfare. 

Pla.—^Miaml Laundry Co. v. Florida 
Dry Cleaning & Laundry Board, 
supra. 

Common interest 

Incidental restraint on liberty of 
contract imposed by Compensation 
Act in invalidating settlement of 
compensation claim for amount other 
than that prescribed by act held vin¬ 
dicated by common interest. 

N.J.— "P, Bronsteln & Co. v. Hoffman, 
189 A. 121, 117 N.J.Law 600. 

Oodperative marketing acts 

(1) A statute prohibiting third 
persons from buyinig or handling 
products under contract to coopera¬ 
tive marketing associations, infring¬ 
es liberty of contract guaranteed by 
state and federal constitutions. 

Minn.—^Minnesota Wheat Growers 

Co-op. Marketing Ass'n v. Radke, 
204 N.W. 814, 163 Minn. 408. 

(2) A statute reUitlng to powers, 
contracts, and stock of cooperative 
associations .and providing that the 
filing of a uniform contract of asso¬ 
ciation with its members, together 
with a sworn list of 'members, in the 
office of the register of deeds, shall 
constitute notice of association's in¬ 
terest in products agreed to be sold 
by the maker, and that no title to 
such products shall pass to purchas¬ 
ers other than the association, and 
requiring return of products so sold, 
and permitting injunction, does not 
impair freedom of contract; 

Wis.—Watertown Milk Producers' 
Co-op. Ass'n v. -Van Camp Packing 
* Co., 226 N.W. 209, 199 Wis. 379,. 77 
A.L.R. 891, rehearing denied 226 
N.W. 378, 199 Wis. 1 379, 77 A.L.R. 
39L . 


Emergeney housiiLg laws 
,N.T.—^People ex rel. Durham Realty 
Corporation v. La Petra, 130 N.Ei. 
601, 230 N.T. 429, 16 A.L.R. 162— 
People ex rel. Brlxton Operating 
Corporation v. La Petra, 130 N.E. 
601, 230 N.T. 429, 16 A.L.R. 162, 
error dismissed 42 S.Ct. 47, 257 

U. S. 666, 66 L.Ed. 424. 

26. CaL—^De Havlland ▼. Warner 
Bros. Pictures, 158 P.2d 983, 67 
Cal.App.2d 225. 

Md.—^Blum V. Bngelman, 67 A 2d 
421, 190 Md. 109—Daniel Lough¬ 
ran Co. V. Lord Baltimore Candy 
Sc Tobacco Co., 12 A2d 201, 178 
Md. 38. 

N.J.—Singer Sewing Mach. Co; v. 
New Jersey Unemployment Com¬ 
pensation Commission, 27 A2d 889, 
128 N.J.Law 611, affirmed 31 A2(I 
818, 180 N.J.Law 173. 

State Board of Milk Control v. 
Newark Milk Co., 179 A 116, 118 
N;J.Eq. 604. 

Tenn.—State v. Greeson, 124 S.W.2d 

253, 174 Tenn, 178. 

Public health as subject of police 
power see supra $ 188. 

Conneotlng sewer 
Ordinance allowing property own¬ 
er opportunity to furnish his own 
material and to connect his premises 
with public sewerage system, and on 
default authorizing municipality to 
contract therefor at owner's expense, 
does not deprive owner of his liberty 
of contract. 

La—^Fristoe v. City of Crowley, 76 
So. 812, 142 La. 893, L.R.A1918C 

254. 

27- Gal.—i)e Havlland v. Warner 
Bros. Pictures, 168 P.2d 983, 67 
Cal.App.2d 226. 

La.—State v. Rogers, 87 So. 604, 
148 La 653. 

Md.—^Blum v. Bngelman, 67 A2d 421, 
190 Md. 109—Daniel Loughran Co. 

V. Lord Baltimore Candy & Tobac¬ 
co Co., 12 A2d 201, 178 Md. 88. 

N.J.—Singer Sewing Mach. Co. v. 
New Jersey Unemployment Com¬ 
pensation Commission, 27 A2d 889, 
128 N.J.Law 611, affirmed 81 A2d 
818, 130 N.J.Law 173. 

Okl.—Herring v. State, 64 P.2d 921, 
60 Okl.Cr. 449, certiorari denied 
Herring v. State of Oklahoma 67 
S.Ct 937, SOI U.S. 704, 81 L.Bd. 
1368. 

Tenn.—State v. Greeson, 124 S.W.2d 
258, 174 Tenn. 178. 

Tex.—^Bounty Ballroom v. Bain, Civ. 

App., 211 S.W.2d 248, refused no 
, reversible error. 

Public' safety and order as subjects 
of police power see supra $9 164, 
185. 

Race segrega'^oa. ordlaaiioe 

Ordinance forbidding establishment 
of residences by whites or negroes 
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morals,and to prevent fraud^s or harm to oth- 
crs.2**5 

Nevertheless, freedom of contract is the general 
rule and restraint is the exception; and the exer¬ 
cise of legislative authority to abridge it can be 
justified only by the existence of exceptional cir¬ 
cumstances. The restraints on such freedom must 
not be unreasonable, arbitrary, or capricious,29-5 
and the means selected must have a real and sub¬ 
stantial relation to the object sought to be at- 
tained.29.10 it is an established policy to inter¬ 
fere with freedom of contract only when the rea¬ 
sons for so doing outweigh the public benefit such 


CONSnTUnONAL LAW § 210 

freedom generally affords.*® The legislature may 
not, under the guise of the police power, arbitrarily 
interfere with the liberty to contract, or impose un¬ 
usual or unnecessary restraints on it.*i Legisla¬ 
tion which invades the freedom of contract can be 
sustained as a valid exercise of the police power 
only if it both relates to the claimed objective*^-® 
and employs means which are both reasonable and 
reasonably appropriate to secure such objective.*^*^® 
A statute or ordinance which limits or curtails one 
of his liberty to contract cannot be sustained tmder 
police regulations when such legislation is not rea¬ 
sonably comprehended within the scope of the police 


in certain districts without consent 
of others, is not unconstitutional re¬ 
striction on freedom of contract 
La.—^Tyler v. Harmon, 104 So. 200, 
158 La. 439. 

27i5 Cal.—^De Haviland v. Warner 
Bros. Pictures, 163 P.2d 983, 67 
Cal.App.2d 225. 

Md.—^Blum V. Bngelman, 67 A.2d 421. 
190 Md. 109—^Daniel Loughran Co. 
V. Lord Baltimore Candy & Tobac¬ 
co Co., 12 A.2d 201, 178 Md. 38. 
N.J.—Singer Sewing Mach. Co. v. 
New Jersey Unemployment Com¬ 
pensation Commission, 27 A.2d 889, 
128 N.J.Law $11, affirmed 31 A.2d 
818, 130 K.J.Law 173. 

Tenn.—State v. Greeson, 124 S.W.2d 
263, 174 Tenn. 178. 

Public morals as subject of police 
power see supra S ISO. 

An ordinance forbidding admlnls- 
tiatlon of massage to person of op¬ 
posite sex is not invalid as unrea¬ 
sonably infringing on the right of 
contract 

Cal.—Ex parte Maki, 133 P.2d 64, 66 
Cal.App.2d 635. 

28. U.S.—Detweiler v. Welch, D.C. 
Idaho, 46 F.2d 71, affirmed, CC.A., 
46 F.2d 75. 73 A.L.R. 1440. 

CaL—^People v. Perry, 298 P. 19, 212 
Cal, 186, 76 A.L.R. 1331. 
m.— People V. Rice, 164 N.B. 427, 328 
Ill. 680. 

Minn.—State v. Swenson, 215 N.W. 

177, 172 Minn. 277, 54 A.L.R. 490. 
Tex.—Phillips v.. State, 126 S.W.2d 
686 , 136 Tex.Cr. 430. 

12 C.J. p 960 note 19. 

Prevention of fraud as subject of 
police power see supra S 187. 

Peddling 

‘ (1) An ordinance prohibiting ped¬ 
dlers from going upon a private resi¬ 
dence for purpose of selling goods, 
not having been requested or invited 
to do so by owner or occupants, was 
not obnoxious to liberty of contauct 
under state and federal constitutions 
even though peddler had a state li¬ 
cense, since license did not confer a 
r^rht to enter private residences. 

16 C.J.S.--$8 


La.—City of Alexandria v. Jones, 45 
So.2d 79, 216 La. 923—City of 
Shreveport v. Cunningham, 182 So. 
649, 190 La. 481. 

(2) Application of city ordinance, 
imposing penalties on peddlers and 
solicitors calling at dwellings bear¬ 
ing sign ‘"No Peddlers,*' to nonresi¬ 
dent solicitors for orders to be filled 
through interstate commerce, is an 
unwarranted interference with in¬ 
terstate commerce, and a depriva¬ 
tion of liberty of contract. 

U.S.—Real Silk Hosiery Mills v. City 
of Richmond, D.C.Cal., 298 F. 126. 

Udmitatlon of power 
That imscrupulous men may enter 
into fraudulent contracts, respecting 
a lawful business, is not sufficient 
ground for prohibiting lawful con¬ 
tracts respecting such business. 

Mont—State v. Gateway Mortuaries, 
287 P. 156, 87 Mont 225, 68 A.L.R. 
1512. 


28J5 Pa.—Commonwealth v. Zaaloif, 
$ A.2d 801, 137 PsuSuper. 96, affirm¬ 
ed 13 A.2d 67, 338 Pa. 457, 128 AL. 
R 1120. 

Hasmfol praotloes in business 
N.C.—^Morris v. Holshouser, 17 S.E. 
2d 116, 220 N.C 293, 137 AL.R 733. 

29. DeL—State v. Tabasso Homes, 
28 A2d 248, 3 Terry 110. 

Fla.—Ex parte Messer, 99 So. 830, 
87 Fia. 92. 

Md.—^Daniel Loughran Co. v. Lord 
Baltimore Candy & Tobacco Co., 12 
A2d 201, 178 Md, 38. 

Mass.—^In re Opinion of the Justices, 
143 N.E. 808, 247 Mass. 589. 

Mont.—State v. Gateway Mortuaries, 
287 P. 156, 87 Mont 226, 68 AL.R. 
1512. 

N.T.—^Billie Knitwear v. New York 
Life Ins. Co., 22 N.Y.S.2d 324, 174 
. Misc. 978, aflarmed 27 N.Y.S.2d 328, 
262. App.Dlv. 714, affirmed 43 N.B. 
-2d 80, 288 N.Y. 682. 

Pa.—^Holgate Bros. Co. v. Bashore, 
Com.Pl., 45 BaupluCo. 274, affirmed 
200 A 672, 331 Pa. 256, 117 AL.R. 
639. 


Wls.—State V. Whitman, 220 N.W. 
929, 196 Wis. 472. 

29.5 Md.—^Blum v. Bngelman, 57 A 
2d 421, 190 Md. 109—Daniel Lough¬ 
ran Co. v. Lord Baltimore Candy & 
Tobacco Co.,. 12 A2d 201, 178 Md. 
38. 

N.J.—^Brookchester, Inc., Section 1 v. 
Ligham, 111 A2d 737, 17 N.J. 460. 

29.10 Md.—^Blum v. Engelman, 67 A 
2d 421, 190 Md. 109. 

30. U.S.—Coyne v. Superior Inciner¬ 
ator Co. of Texas, C.CAN.T., 80 
F.2d 844. 

3L Neb.—Blixt v. Home Mut Ins. 

Co., 18 N.W.2d 78, 145 Neb. 717. 
Wash,—^Record Pub. Co. v. Monson, 
213 P. 13,. 123 Wash. 569, modified 
on other grounds 216 P. 71. 

Test of vaUdlty 

The validity of legislation infring¬ 
ing on right of contract must be 
Judged from its tendency to promote 
welfare of general public rather than 
that of small percentage of citizens. 
Cal.—De Haviland v. Warner Bros. 
Pictures, 153 P.2d 988, 67 Cal.App. 
2d 225. 

31.5 Ind.—^Department of Financial 
Institutions v. Holt, 108 N.E.2d 629, 
231 Ind. 293. 

Tenn.—State v. Greeson, 124 S.W.2d 
263, 174 Tenn. 178. 

31.10 Ind.—Department of Financial 
Institutions v. Holt, 108 N.E.2d 629, 
231 Ind. 293. 

The provision, of State Betall Du 
stallment Sales Act, authorizing De¬ 
partment of Financial Institutions to 
limit amounts which purchasers of 
retail Installment sales contracts can 
pay or agree to pay retail dealers 
therefor, performs no function affect¬ 
ing public or In which public has in¬ 
terest and Imposes restrictions on 
freedom of contract which are neither 
reasonable nor reasonably related to 
any end which state is empowered to 
accomplish, and hence cannot be sus¬ 
tained as valid exercise of police 
power. 

Ind.—^Department of Financial Insti¬ 
tutions V. Holt, supra. 
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power.32 Moreover, the same ptibKc policy which 
imposes restraint on freedom of contract, when re¬ 
quired for the common good, ordains that such free¬ 
dom shall not be surrendered or impaired, if there¬ 
by the public interest will be injuriously afFected.88 
What constitutes a reasonable regulation depends 
on the facts and circumstances of the particular 
case.84 

Statutory enactments must be construed, if pos¬ 
sible, so as to avoid infringing the right to cpn- 
tract,84-6 and in determining the effect of a stainte, 
enacted under the police power, which purports 
to change or limit the right of contract, such chang- 


16 C.J.S. 

es or limitations must be expressly declared or 
reasonably implied from the language used.85 A 
statute invoking the police power in restraint of 
freedom of contract will be construed to effect only 
such change in the right of contract as is necessarily 
implied from the language of the statute and which 
is reasonably calculated to secure the legitimate 
objects for which the police power is exercised.86 

Application of rules. Various legislation has been 
held not to be invalid as infringing the constitu¬ 
tional guaranty of liberty to contract,®®*® such as 
statutes regulating the sale of goods or services,®®*!® 


32. Conn.—State v. Porter, 110 A. 
69. 94 Conn. 689. 

IlL—Doe V. Jones, 168 N.1L 703, 327 
lU. 387, 56 A.L.B. 303. 

OkL—Liockhart v. Anderson. 162 P. 
946, 62 Okl. 209. 

Scope of, and limitations on, police 
power see supra § 176 et sea. 
CoiLtraots fox Imxlal 
Statute proliibitinsr written con¬ 
tracts for personal services in con¬ 
nection with burial of human bodies, 
when not made in contemplation of 
Imminent death, is unreasonable and 
arbitrary. 

Mont.—State v. Gateway Mortuaries, 
287 P. 166, 87 Mont. 226, 68 A-KR. 
1612. 

liTewspapers 

(1) The le^rislature cannot deprive 
parties of the rli^ht to contract vol¬ 
untarily concemins: such ordinary 
matters as the publication of legal 
notices, and a statute supplanting 
such right to contract would be un¬ 
constitutional. 

Wash.—^Record Pub. Co. v. Monson, 
213 P. .13, 123 Wash. 669, modified 
on other grounds 216 P. 71. 

(2) A statute, pimishing any news¬ 
paper refusing to publish proceed¬ 
ings of minimum wage commission 
at regulated rates, is invalid, as inter¬ 
fering with right of contract. 

Mass.—Commonwealth v. Boston 
Transcript Co., 144 N.B. 400, 249 
Mass. 477, 36 .A.LuR. 1. 

33. N.J.—Cameron v. International 
Alliance of Theatrical Stage Em¬ 
ployees and Moving Picture Opera¬ 
tors of TJ. S. and Canada, Liocal 
Union No. 884, of Hudson County, 
176 A. 692, 118 NXEa^ 11, 97 A.KR. 
694. 

34. OkL—Homaday v. State, 208 P. 
228, 21 OkLCr. 354. 

34.5 Ill.—^Meadowmoor Dairies v. 
Milk Wagon Drivers" Union of 
Chicago No. 763, 21 N3.2d 308, 
371 nL 377. 

35. Cal.—Binford v. Boyd, 174 P. 66, 
178 CaL 468. 

Utah.*—Golding v. Schubach Optical 
Co., 70 P.2d 871, 93 Utah 82. 


Sale ^ property 

An owner’s right to sell his prop¬ 
erty for any price he wishes Is a 
valuable right Involving the right 
to contract, and will not be taken 
away except by' dear and unmistak¬ 
able language: 

Tex.—McDonald V. American Fruit 
Growers, CivA.pp., 126 S.W.2d 83, 
error dismissed 127 S.W.2d 291, 133 
Tex. 149. 

36, Cal,—Binford v. Boyd, 174 P. 66, 
178'Cal. 468. 

36.5 Attorney’s lien statute 
The provision of attorney's lien 
. statute precluding client from making 
settlement without attorney's con¬ 
sent after suit is filed is not uncon¬ 
stitutional as interfering with or pro¬ 
hibiting right of contract. 

Ark.—St. Louis-San Francisco * Ry. 
Co. V. Hurst, 129 S.W.2d 970, 198 
Ark. 646, 122 A.L.R. 965. 

Cemetery Otoe Act provisions re- 
Quiring that privately operated cem¬ 
eteries be bonded by bonding compa¬ 
ny or insurance company and deposit- 
in trust a portion of purchase price 
received from sale of an accommoda¬ 
tion did not abridge the guarantee of 
freedom of contract of the constitu¬ 
tions of Illinois or of the United 
States. 

Ill.—Union Cemetery Ass'n of City of 
Liincoln v. Cooper, 110 N.E.2d 239, 
414 IlL 23. 

Oonsumar Slscouxit Company Aot, 
regulating loans under one thousand 
dollars, is not Invalid as improper 
exercise ..of police power or as im¬ 
pairing freedom^of contract. . . 
Pa.—Equitable Credit & Discount- Ca 
V. Geler, 21 A.2d 53, 342 Pa. 446. 
Wife’s authority to contract 
The statutes, > authorizing wife to 
contract with reference to her sepa¬ 
rate prepay for her sole use and 
benefit-or in connection with or for 
benefit or incumbrance of siich prop¬ 
erty, are not unconstitutional as 
denying her freedom of contract 
Idaho.—Craig v. Lane, 89 P,2d 1008, 
60 Idaho 178. 

36.10 U.S;—-Vidal V. Fernandez, C.C 
I A.Puerto Rico, 104 F.2d 606,' cer- 
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tlorari denied Vldtd. v. Garcia, 60 
S.Ct 189, 808 U.S. 692, 84 L.Ed. . 
504. 

Fla.—^Mi^mi Laundry Co. v. Florida 
Dry Cleaning & Laundry Board, 
183 So. 759, 184 Fla. 1, 119 A.L.R. 
956. 

Alcoholic beverages 

Statute making it unlawful for 
wholesaler of alcoholic beverages to 
sell to any retailer who is delinquent 
in payment of any account due for 
alcoholic beverages, is not uncon¬ 
stitutional bn ground that it Impairs 
the freedom of contract 
Tex.—^Neel v. Texas Liquor Control 
Board, Clv.App., 269 S.W.2d 812, 
refused no reversible error.^ 
Ventures ' 

The stetute prohibiting manufac¬ 
turer of dentures for sale from ad- 
veVtising to general public is not 
unconstitutional as depriving manu¬ 
facturer of right to contract 
Fla.—Oshins v. York, 8 So.2d 670, 
160 Fla. 690. 

Motor vehicle fuel 

The statute requiring every seller 
of motor vehicle fuel or fuel oil to 
post the prices of the fuel and fuel 
oil and to sell at the posted prices 
is not imconstitutional on ground 
that it infringes or impairs the' right 
of contract 

Iowa.—State v. Woitha, 287 N.W. 99, 
227 Iowa 1, 128 AX.R. 884, follow¬ 
ed in State v. Hardy, 287 N.W. 194, 
227 Iowa 12. . 

Sale by weight 

A Statute providing that every sale 
of commodities therein designated 
shall be made on the basis of the 
actual weight thereof and 
criminal any deduction by the pur¬ 
chaser from the actual weight under 
a claim of right by reason of any cus¬ 
tom or rule of a board of trade is 
not an Interference with the liberty 
of contract. 

U.S.—House V. Mayes, Mo., 81 S.Ct 
.284* 219 U.S. 270, 66 L:Ed. 218. . 

Tmiform Sales Act 
The Uniform Sales Act is not un¬ 
constitutional as Interfertog with 
right to contract because of pro'rision 
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or limiting or fixing the price thereof,86*15 and 
statutes adapting and compelling the use of a uni¬ 
form system of weights and measures.86*20 The 
state may prohibit the manufacture, sale, etc., of 
intoxicating liquors,87 and may enact bulk sales 
statutes,88 laws regulating the sale of securities,86 
and animal racing^® without infringing the guar¬ 
anty. 

Furthermore, the constitutional guaranty of liber¬ 
ty to contract does not prohibit the legislature from 
providing that certain kinds of corporations au¬ 
thorized to be formed for specific purposes may 
neither give nor receive credit,^! or from pre¬ 
scribing conditions on which foreign corporations 
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shall be allowed to make contracts within the state,^^ 
or from prohibiting persons from offering, or agents 
or servants from accepting, commissions on pur¬ 
chases made by them for the principal or master,^ 3 
or from making void contracts limiting the bringing 
of actions thereon within the statutory period,^^ 
or from forbidding the making of contracts in the 
form of options to buy or to sell grain or other com¬ 
modities at a future time,^® or from forbidding 
any person knowingly to loan money to another 
for the payment of a poll tax, in order to qualify 
the borrower to vote,^6 from giving to threshers 
a paramount lien if filed within a certain time,^*^ 
or from making reasonable provisions with respect 
to contracts or policies of insurance.^® 


therein for Implied warrant of fitness 
of article sold. 

Airk.—^Hydrotex Industries v. Floyd, 
192 S.W.2d 769. 209 Ark. 781. 

36.15 Fla.—^Miami Laundry Co. v. 
Florida Dry Cleanlngr St Laundry 
Board, 183 So. 769. 184 Fla. 1, 119 
AL.K. 966. 

Barber’s servloes 

Fla.—^McRae v. Robbins. 9 So.2d 284, 
151 Fla. 109. 

N.M.—Arnold v. Board of Barber Blx- 
amlners, 109 P.2d 779, 45 N.M. 67. 
OkL—^Herrin v. Arnold, 82 P.2d 977, 
183 OkL 892, 119 A.L.R. 1471, fol¬ 
lowed In Jarvis v. State Board of 
Barber Examiners, 83 P.2d 560, 
183 OkL 627, and Vandervort y. 
Keen, 86 P.2d 405. 184 Okl. 121. 
Emergrenoy Price Control Act 
IT.S.—^U. S. V. Tire Center, D.CDeL, 
60 F.Supp. 404—U. S. V, Slobodkln, 
D.C.Mass.. 48 F.Supp. 918. 

Trade Acts 

Cal.—^Max Factor & Co. v. Runsman, 
66 P.2d 177, 6 Cal.2d 446, affirmed 
Kimsman v. Max Factor St Co.. 67 
S.Ct. 147, 299 U.S. 198, 81 L.Fd. 
122 . 

N.T.—^Bristol-Myers Co. v. Picker, 96 
N.B.2d 177, 302 N.T. 61, 22 A.L.R. 
2d 1203—^Port Chester Wine St Liq¬ 
uor Shop V. Miller Bros. Fruiterers,. 
22 Nr.E.2d 263, 281 N'.T. 101. 
Polltioal adyertislnfir rate 
The statute establishingr the com¬ 
mercial advertisinsT rate as maximum 
rate for political advertising: in news¬ 
papers or by radio stations does not 
unconstitutionally invade newspaperfs 
ri^ht of freedom of contract. 

N.H.—Chronicle St Gazette Pub. Co. 
V. Attorney GeneraL 48 A.2d, 478, 
94 N.H. 148, 168 A.L.R 879, appeal 
dismissed 67 S.Ct. 496, 829 U.S. 690, 
91 L.Bd; 604, rehearing: denied 67 
S.Ct. 632. 829 XJ.S. 835. 91 L.Bd. 
707. 

TlidUty rates 

The fact that, in' the case of public 
utilities, the ttorinai function of board 
of directors to fix fatl^ it charges its 


customers has been given respective¬ 
ly to the public utility commission 
and the board of arbitration does not 
deprive customers of liberty to con¬ 
tract, since they are free to reject 
utility's offer. 

N.J.—State V. Traffic TeL Workers 
Federation of New Jersey, 61 A.2d 
570, 142 N.J.£iq. 785, reversed on 
other gnrounds 66 A.2d 616, 2 N.J. 
336, 9 AL.R.2d 854. 

36.20 U.S.—Schmidinger v. City of 
Chicago, IlL, 83 S.Ct. 182, 226 U.S. 
578, 67 L.EId. 864. 

68 C.J. p 163 note 86. 

37. La.—State v. Roy, 94 So. 703, 
152 La. 983. 

38. W.Ta.—Marlow v. Ringer. 91 S. 
B. 386, 79 W.Va. 668, L.ILA.1917D 
619. 

39. U.S.—BteJl V. Geiger-Jones Co., 
Ohio, 87 S.Ct 217, 242 U.S. 689, 
61 LJBd. 480. L.R.A.1917F 614, Ann. 
Cas.l917C 643. 

Doherty v. McAuliffe, D.C.Mass., 
7 F.Supp. 49, vacated on other 
grounds, C.C.A., 74 F.2d 800, cer¬ 
tiorari denied McAuliffe v. Doherty, 
65 S.Ct 639, 294 U.S. 780, 79 L. 
Bd. 1260. 

Ky.—^King v. Commonwealth, 246 S. 

W. 162, 197 Ky. 128, 27 A.L.R. 1169. 
Minn.—State v. Swenson, 216 N.W. 
177, 172 Minn. 277, 64 A.L.R. 490. 

40. La.—^Louisiana Greyhound Club 

V. Clancy, 119 So. 632, 167 La. 611, 
affirmed 60 S.Ct. 87, 280 U.S. 526, 
74 L.Bd. 593, followed in Louisiana 
Greyhound Club v. Clancy, 120 So. 
295, 167 784. 

4L U.S.—^In re Wyoming Talley Co¬ 
op. AlSSOC., D.C.Pa., 198 F. 436. 

42. U.S.—St. Mary’s Franco-Ameri- 
can Petroleum Co. v. West Vir¬ 
ginia, W.Va., 27 S.CL 182, 303 U.A 
183, 61 L.Bd. 144. 

12 aj. p 96.0 note 21; 

Constitutionality of statutes regulat¬ 
ing foreign coiporations see Cor¬ 
porations .6 181L 

43. N.T.—^People v. Davis, 160 N.Y. 
S. 769. 
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44. Mo.—^Richardson v. Chicago, etc., 

R. Co., 60 S.W. 782, 149 Mo. 811— 
Kames v. Ajnerican F. Ins. Co., 46 

S. W. 166, 144 Mo. 413. 

45. U.S.—Booth V. Illinois, IlL, 22 S. 
Ct 426, 184 U.S. 426, 46 L.Bd. 623. 

48. Tex.—Watts v. State. 136 S.W. 
686, 61 Tex.Cr. 864—Solon v. State, 
114 S.W. 849, 54 Tex.O. 261. 

47. S.D.—Hahn v. Sleepy Eye Mill¬ 
ing Co., 12 N.W. 848, 21 S.D. 824. 

48. Masa—^Lorando v. Gethro, 117 
N.B. 186, 228 Masa 181,„ 1 A.L.R. 
1874. 

Tex.—^International Brotherhood of 
Boiler Makers, Iron Shipbuilders 
and Helpers of America v. Huval, 
166 S.W.2d 107, 140 Tex. 21. 

Aotion on application 

Requirement that life insurance 
company that solicited and re¬ 
ceived completed application for life 
insurance and collected first premium 
thereon take prompt action on appli¬ 
cation is hot unreasonable and does 
not impair Insurer’s right of con¬ 
tract. 

N.D.—Man n v. Policyholders' Nat. 

Life Ins. Co., 61 N.W.2d 863, 78 
* N.D. 724. 

Casualty insurance 
A statute, making casualty insur¬ 
ers liable, although insured has not 
satisfied final Judgment against him 
and allowing injured persons to 
reach insurance money and to have 
it applied on Judgment, does not de¬ 
stroy freedom of contract. 

Mass.—^Lorando v. Gethro, 117 N.E. 

185, 228 Mass. 181, 1 A.L.R. 1374. 
Nonforfeiture provlstons 
The guaranty of liberty of contract 
does not prevent the legislature from 
providing that life insurance policy 
shall be nonforfeitable on payment 
of a certain number of premiums. 
U.S.-^New York L. Ins. Co. v. Cra¬ 
vens, Mo., 20 S.CL 962, 178 US, 
389, 44 LuBd. 1116. 

Mo.—^Burridge v. New York L. Ins. 
Co., 109 aw. 660, 211 Mo. 168. . 
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On the other hand particular statutes have been 
held void or unconstitutional as interfering with 
the right to contract,^^.5 such as statutes fixing 
or regulating prices for personal services>8.io 
Statutes have been , held void which attempt to val¬ 
idate void contracts made by married women be¬ 
fore its passage,^® which limit the compensation of 
an emplo 3 nnent agent to a certain percentage, 
which require a debtor to give security for an ex¬ 
isting debt,51 which limit recovery by a mortgagee 
to the property included in the mortgage,®® which 
provide that certain surety bonds that are required 
by law may be given by surety companies only,®® 
or which forbid any settlement of an action for 
personal injuries or death without the approval of 
court or the consent of the attorney for the claim¬ 
ant.®^ 

A statute is valid which authorizes the parties to 
a contract to agree to settle by arbitration any dis¬ 
pute growing out of the performance of the con¬ 
tract;®® and it has even been held to be beyond 
the power of the legislature to prohibit the parties 
from making such a contract for arbitration.®® 

b. Contracts Creating Monopolies 

Leglslatfon may be enacted prohibiting contracts In 
restraint of trade without violating the guaranty of iib- 
erty to contract. 

Dodgre V. New York Life Ins. Co., 

App., 189 S-W. 609, reversed on 
other grounds 8S S.Ct. 337, 246 XJ.S. 

357, 62 L.E!d. 772, Ann.Cas.l918E 
693—^Mun v. New York Life Ins. 

Co.. App., 181 aw. 606. 
liability for face value of policy 
Valued live stock policy statute 
makingr Insurers liable for full es¬ 
timated value of stock sis fixed in 
face of policy does not unreasonably 
restrict insurers* freedom of con¬ 
tract. 

Ky.—Hartford Live Stock Ins. Co. 

V. Gibson, 76 aW,2d 17, 256 Ky. 

338. 

Suicide clause 

A statute, declaring’ that suicide 
shall not be a defense in suits on 
life policies, does not abridge free¬ 
dom of contract. 

Mo.—Andrus v. Business Men's Acc. I 
Ass'n of America, 223 S.W. 70, 283 
Mo. 442, 13 A.L.R. 729. 

48.6 U.S.—Lee Optical of Oklahoma 
V. Williamson, D.C.OkL, 120 F.Supp. 

128. 

Burial contracts or policies 

(1) The portion of statute relating 
to burial association policies making 
It unlawful to provide therein for 
payment of proceeds to any particu¬ 
lar undertaker, or gtoup of'undertak¬ 
ers is unconstitutional as constituting 
an unjustifiable interference with the 
right of private eontrach 
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The constitutional guaranty of liberty to con¬ 
tract is not violated by state legislation, enacted un¬ 
der the police power, prohibiting the making of con¬ 
tracts tending to the restraint of intra-state trade, 
or the stifling of competition or the creation of a 
monopoly in such trade.®*^ Furthermore, as is ex¬ 
plained infra § 668, without infringing the due 
process clause of the Fifth Amendment to the fed¬ 
eral Constitution, congress may, under the commerce 
clause, enact legislation forbidding contracts in re¬ 
straint of, or tending to create a monopoly of, in¬ 
terstate or foreign commerce. In this connection 
reference should also be made to Commerce § 6 
et seq. 

However, state laws, which constitute an unrea¬ 
sonable restraint on the liberty of individuals or 
corporations to contract, are void.®® 


c. Building Oontracts 

Reasonable regulations governing building and build¬ 
ing contracts may be enacted without violating the con¬ 
stitutional guaranty of liberty to contract. 

The state, without violating the constitutional 
guaranty of liberty to contract, may enact reason¬ 
able regulations pertaining to building and building 
contracts.®® Thus, without infringing the guaran¬ 
ty, the legislature may impose a mechanic's or ma- 

Co., 125 N.Y.S. 991, 141 App.Div. 
690. 

62. Wash.—Dennis v. Moses, 52 P. 

833, 18 Wash. 637, 40 L.R,A. 302. 
53. Ohio.—State v. Robins, 73 N.B. 
470, 71 Ohio St. 278, 69 L.R.A. 427, 
2 Ann.Cas. 485. 

54b N.T.—Strahlendorf v. Long Is¬ 
land R. Co., 147 N.Y.S. 806, 162 
App.Div. 858. , 

65. IlL—Deibeikis v. Link Belt Co., 
104 N.E. 211, 261 IlL 454, Ann.Cas. 
1915A 241. 

58. Pa.—Adlnolfl v. Hazlett, 88 A. 
869, 242 Pa. 26, 48 L.RA..N.S.. 855. 

67. Mass.—C ommonwealth v. 
Strauss, 78 N.B. 136, 191 Mass. 545, 
11 L.R.A,N.S., 968, 6 Ann.Cas. 842. 
Neb.—State v. Drayton, 117 N.W. 768, 
82 Neb. 254, 130 Am.S.R. 671, 23 
L.R.A,N.S., 1287. 

12 C.J. p 961 note 43—41 CJ. p 120 
note 58. 

SB. U.S.—^Buck V. Harton, D.C.Tenn., 
88 F.Supp. 1014. 

Niagara P. Ins. Co. v. Cornell, C. 
CNeb., 110 F. 816. 

59. Fla.—State ex reL Reynolds v. 
City of St. Petersburg, 183 So. 304, 
.138 Fla. 766, 118 A.L.R 667—-State 
ex reL Florida Portland Oement Co. 
V. Hale, 176 So. 577, 129 IB’la. 688. 

Oement ooi^tra^ox - 
Ail ordinance attempting to regu¬ 
late the business of a oemeht oon- 


Ky.—^Kenton & Campbell Benev. 
Burial Ass*n v. Goodpaster, 200 S. 
W.2d 120, 804 Ky. 233. 

(2) The statute prohibiting con¬ 
tracts providing for payment or set¬ 
tlement on deaths of holders ■ there¬ 
of or members of their families by 
furnishing burial materials or serv¬ 
ices or in discounts on regular prices 
thereof, is unconstitutional as ap¬ 
plied to funeral director's contract 
to conduct fxznerals of promisees and 
members of their families at cost 
plus certain percentage of regular 
price of materials and services. 
Tex.—Phillips v. State, 126 S.W.2d 
685, 136 Tex.Cr. 480. 

48.10 Or.—Christian v. La Forge, 
242 P.2d 797, 194 Or. 460. 

Barber 

An ordinance fixing the minimum 
price for personal services, such as 
those of a barber, contravenes the 
guaranty of liberty to contract. 

Ala-—City of Mobile v. Rouse, 173 
So. 266, 238 Ala. .622—City of Mo¬ 
bile V. Gibson, 173 So. 266, 238 Ala. 
622. 

48. N.C.—Stephens v. Hicks, 72 S.B. 
318, 166 N.C. 239, 36 I-.RJL,N.S., 
354, Ami.Cas.l91SA 272. 

50. CaL—Bx parte Dickey, 77 P. 924, 
144 CaL 234, 103 .Am.S.R. 82, 66 L. 
R.A. 928, 1 Ann.Cas. 428. 

, 5L N.Y.—Russo V. Illinois Surety 
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terialmen's lien on a building ia favor of subcon¬ 
tractors, laborers, and materialmen,®® and may re¬ 
quire a bond from the contractor to insure pay¬ 
ment to laborers and materialmen.®^ It has been 
held, however, that the legislature may not pro¬ 
hibit contracts making the architect’s certificate con¬ 
clusive, or a condition precedent to the mainte¬ 
nance of an action on a building contract.®^ 

g 211. - Contracts of Emplo 3 rment 

The right to enter into a contract of employment !• 


protected by the federal and state constitutions, but ft 
Is not an absolute right, and Is subject to a legitimate 
exercise of the police power. 

The right of an employer and an employee to 
enter into a contract of employment is a right 
protected by the federal and by the various state 
constitutions,®® and as explained infra § 684 , such 
rights are included within the constitutional guar¬ 
anties of due process of law. A right to contract 
is embraced within the constitutional guaranties 
of liberty®^ and of property.®® The constitutional 


tractor by requlrlngr a maintenance 
bond as a condition precedent to the 
issuance of a license is void as in¬ 
terfering with the property owners’ 
right to contract with whom they 
would to construct or repair side¬ 
walks. 

Wyo.—State v. City of Sheridan, 170 
P. 1, 26 Wyo. 347, 1 A.L..R. 066. 
State Cement mspeotion Ziaw set¬ 
ting up standard for all cement sold 
in the state, making it a criminal 
oifense to sell cement below such 
standard, and providing for state in¬ 
spection of cement imported from 
foreign countries, does not arbitrari¬ 
ly interfere with the right to con-, 
tract. 

Fla.—State ex reL Florida Portland 
Cement Co. V. Hale, 176 So. 677, 
120 Fla. 688. 

exk Iowa.—^Aalfs Wall Paper & 
Paint Co. v. Bowker, 162 N.W. 83, 
170 Iowa 7 2d. 

Miss.—^Hartford Accident & Indem¬ 
nity Co. V. Natchez Inv. Co., 110 
So. 366, 166 Miss. 31. 

Wyo.—See National Supply Co.-Mid- 
west V. Weaver, 248 F. 363, 36 
Wyo, 224. 

40 C.J. p 47 note 8. 

Constitutionality of mechanics* liens 
acts see Mechanics Liens § 3. 
Smbezslezaent by contractor 

(1) The statute making it an of¬ 
fense for contractor to retain with 
intent to defraud, for any purpose 
other than to pay laborers and ma¬ 
terialmen, funds paid by owner for 
improvement of building, does not 
interfere with liberty to contract, 
since contractors enter into engage¬ 
ments with knowledge of statute. 

Va.—Overstreet v. Commonwealth, 67 

S.B,2d 875, 198 Va. 104. 

(2) Statute providing for punish¬ 
ment of contractor who receives 
price for labor and materials for 
which lien might be filed on anoth¬ 
er’s property, and who fails to pay 
therefor, does not Interfere with lib¬ 
erty of contract. 

Wash.—State v. Williams, 233 P. 286, 
133 Wash. 121, followed in State 
V. WUliams, 236 P. 1119, 184 Wash. 
703. 

, (^) Statute ..relative to embezzle¬ 
ment by contractors, if construed to 


mean that, notwithstanding the pro¬ 
visions of the contract to the con¬ 
trary, the contractor does not have 
the absolute unconditional title to 
money paid him thereunder, but 
holds it in trust for the payment of 
laborers and materialmen. Infringes 
upon the right of contract. 

Cal.—^People v. Holder, 199 P. 882, 
68 CaLApp. 46. 

61. S.D.—^Handelau v. Smee School 
Dist. No. 4 of Wakpala, 169 N.W. 
888, 38 S.D. 29. 

ZbconeratioiL of surety by modlfloa- 
tiozL of ooutraot 

Statute providing that no modifi¬ 
cation of building contract between 
owner and contractor shall relieve 
any surety on bond is not unconsti¬ 
tutional, in that it is impossible for 
the owner, contractor, and surety to 
enter into a contract, the obligation 
of which is definitely established in 
advance. 

Cal.—^Hubbard v. Jtirian, 170 P. 1093, 
36 CaLApp. 757. 

Public agencies 

Statute making public corporation 
liable for its failure to exact stat¬ 
utory bond from building contractor 
does not Impair rights of property 
and contract. 

S.D.—^Handelan v. Smee School Hist. 
No. 4 of Wakpala, 169 N.W. 888, 
38 S.D. 29. 

62. Pa.—Adinolfl v. Hazlett, 88 A. 
869, 242 Pa. 26, 48 L.H.A.,N.S., 856. 

63. U.S.—^Tri-Plex Shoe Co. v. Can¬ 
tor, D,C,Pa., 26 F.Supp. 996. 

Cal.—Ex parte Farb, 174 P. 820, 178 
Cal. 692, 3 A.L.R, 801. 

Ex parte Moffett, 56 P.2d 684, 
12 CaLApp.2d 320, vacated on other 
grounds 57 P.2d 538, 13 Cal.App.2d 
741. 

Ill.—Reid V. Smith, 30 N.B.2d 908, 
376 Ill. 147, 132 A.L.R. 1286. 

N.J.—State V. Traffic Tel. Workers 
Federation of New Jersey, 61 A.2d 
670, 142 N.J.Bq. 786, reversed on 
other grounds 66 A.2d 616, 2 N.J. 
335, 9 A.L.R.2d 854—Conpett v. 
UnHed Hatters, 74 A. 188, 76 N.J. 

- Eq. 202. 

N.C.—Citizens’ Co. v. Asheville Typo¬ 
graphical Union, No. 268, 121 S.E. 
si, 187 42. 
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Tenn.—State v. Greeson, 124 S.W.2d 
268, 174 Tenn. 178. 

Tex.—Cooks’, Waiters and Waitress¬ 
es’ Local Union v. Papageorge, Civ. 
App., 230 S.W. 1086. 

Wis.—A. J. Monday Co. v. Automo¬ 
bile. Aircraft & Vehicle Workers 
of America, Local No. 26, 177 N. 
W. 867, 171 Wis. 632. 

Liberty to choose occupation see in¬ 
fra S 212. 

• 

Receiver 

A receiver, as such, has no general 
liberty of contract, so that a stat¬ 
ute prohibiting him from reducing 
wages of his employees pending a 
hearing Is not objectionable, as vio¬ 
lating his liberty of contract, even 
if it were construed to prevent him 
from discharging employees to hire 
others at lower wages. 

U.S.—^Birmingham Trust & Savings 
Co. V. Atlanta, B. & A. Ry. Co., D. 
CGa., 271 F. 731. 

64. Cal.—Ex parte Moffett, 66 P.2d 
684, 12 Cal.App.2d 320, vacated on 
other grounds 67 P.2d 638, 13 Cal. 
App.2d 741. 

Fla.—^Ex parte Messer, 99 So. 830, 
87 Fla. 92. 

Ill.—Reid V. Smith, 30 N.B.2d 908, 
376 Ill. 147, 132 A.L.R. 1286. 

Ind.—State Board of Barber Exami¬ 
ners V. Cloud, 44 N.E.2d 972, 220 
Ind. 552. 

Mass.—^In re Opinion of Justices, 166 
N.E. 401, 267 Mass. 607, 63 A.L.R. 
838. 

N.Y.—People, on Complaint of Ket- 
tling V. Holzer, 17 N.T.S.2d 366. 
Personal liberty see supra § 202. 

65. Fla.—^Ex parte Messer, 99 So. 
330, 87 Fl€L 92. 

Ill.—Reid V. Smith, 30 N.E.2d 908, 
375 Ill. 147, 132 A.L.R. 1286. 

Mass.—^In re Opinion of Justices, 166 
N.E. 401, 267 Mass. 607, 63 A.L.R. 
838—A. T. Stearns Lumber Co. v. 
Hewlett, 167 N.E. 82, 260 Mass. 45, 
62 A.L.R. 1125. 

N.J.—Collins V. International Alli¬ 
ance of Theatrical Stage Em¬ 
ployees and Moving Picture 
Operators of U. S. and Cemada, 132 
,A 87, 119 N.J.Bq. 220. 

N.Y.—^People, on Complaint of Ket- 
t;^g, v. Holzer, 17 N.Y.S.2d 366. 
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right to contract is recognized and enforced in la¬ 
bor disputes as well as in other controversies,®* 
and in this respect the rights of employers and em¬ 
ployees are mutual.*'^ Legislation in violation of 
the guaranty is null and void,®* and, in some juris¬ 
dictions, the constitutional guaranty prohibits inter¬ 
ference by individuals or groups as well as by the 
legislature,®* 

The liberty to contract with reference to employ- 
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ment is not, however, an absolute right.^® It is sub¬ 
ject to the legitimate exercise of the police power,^i 
and pursuant to such power reasonable restraints 
may be imposed on tiie right to contract when re¬ 
quired in the interest of public safety and wel¬ 
fare;’^® but the legislature, under the guise of 
the police power, may not enact laws which do 
not pertain to one or more of the objects of police 
regulations.^® Particular statutes have been held 
not unlawfully to interfere with the liberty of con- 


Or.—Crouch r. Central Labor Coun¬ 
cil of Portland and Vicinity* 293 
P. 729, 134 Or. 612, 83 A.L.R. 193. 
Higrht to acquire, hold, and dispose 
of property see supra § 209. 
“Labor is the primary foundation 
of all wealth. The property which 
each one has in his own labor is the 
common heritasre, and, as an inci¬ 
dent to the rUrbt to acquire other 
property, the liberty to enter into 
contracts by which labor may be em¬ 
ployed in such way as the laborer 
shall deem most beneficial, and of 
others to employ such labor, is nec¬ 
essarily included in the constitution¬ 
al ^aranty.” 

Ga.—Fortune v. Braswell, 77 S.B. 
818, 139 Ga. 609. 

IlL—^Braceville Coal Co. v. People, 
36 N.B. 62. 147 Til 66, 71, 37 Am. 

5. R. 206, 22 L.R.A. 340. 

66. N.T.—Stillwell Theatre v. Kap¬ 
lan, 249 K.Y.S. 122, 140 Misc. 142, 
affirmed 265 N.T.S. 716, 235 App. 
i)iv. 738, reversed on other grounds 
182 N.B. 63, 269 N.T. 406, 84 A.LJEI. 

6, motions denied 184 N.B. 93, 260 
N.T. 563, 84 A.L.R. 6, certiorari de¬ 
nied 63 S.Ct. 397, 288 U.S. 606, 77 
L.Bd. 981. 

67- N.T.—Stillwell Theatre v. Kap¬ 
lan, supra. 

68. Colo.—Wilson v. City and Cotm- 
ty of Denver, 178 P. 17, 66 Colo. 484. 

69. N.J.—Walsche v. Sherlock, 159 
A. . 661, 110 N.JJSq. 223. 

Xiabor tmlon 

(1) Trade union’s contract, deny¬ 
ing: “Junior members” right to par¬ 
ticipate in formulation of union’s 
policies and management of its busi¬ 
ness, vesthig power to determine 
wage scale, working conditions, and 
apportionment of work in senior 
members exclusively, enjoining Jun¬ 
ior members from making agree¬ 
ments with employers as to work or 
salaries, and authorizing seniors ar¬ 
bitrarily to bar Juniors from mem¬ 
bership in union proper, is invalid 
as irrevocably transferring Juniors* 
bargaining power to seniors, there¬ 
by unreasonably restraining their lib¬ 
erty of contract. 

N.X—Cameron v. International Alli¬ 
ance of Theatrical Stage Employees 
and Idbving Picture Operators of 


U. S. and Canada, Local Union No. 
384, of Hudson County, 176 A. 692, 

118 N.J.Bq. 11, 97 AL.R. 694. 

(2) Classification of trade union 
members as ’’seniors” and “Juniors” 
by contract giving former prior right 
to employment is an abuse of pow¬ 
er as unreasonable restraint of Jun¬ 
ior members’ constitutional rights 
and arbitrary interference with their 
liberty of contract. 

N.J.—Cameron v. International Alli¬ 
ance of Theatrical Stage Employees 
and Moving Picture Operators of 
U. S. and Canada, Local Union No. 
384 of Hudson County, 183 A. 167, 

119 N.J.Bq, 677, certiorari denied 
International Alliance of Theatrical. 
Stage Employees v. Cameron, 66 
S.Ct 681, 298 U.S. 669, 80 L.Bd. 1386 
—Cameron v. International Alli¬ 
ance of Theatrical Stage Employees 
and Moving Picture Operators of 
U. S. and Canada, Local Union No. 
384, of Hudson County, 176 A. 692, 
118 N.J.Eq. 11, 97 A.L.R. 694. 

<3) Arrangeinent between moving' 
picture machine operators’ local un¬ 
ion and members whereby members’ 
freedom of contract wa^ surrendered 
to union or officers, so that it was 
impossible for operator to obtain job 
except on assignment by business 
agent of union, is void as against 
public policy. 

N.J.—Collins V. International Alli¬ 
ance of Theatrical Stage Employees 
and Moving Picture Mach. Opera¬ 
tors of U. S. and Canada, 182 A. 
37, 119 N.J.Eq. 230. 

(4) An attempt by union of news¬ 
paper deliverers to maintain a closed 
shop in an industry in which many 
nonunion men were employed, and at 
the same time insisting on the closed 
union by refusing to accept nonunion 
men as members weus unconstitution¬ 
al as denying the nonunion members 
the freedom of right to contract in 
favor of other persons whose only 
claim to a preference to be a union 
member was derived from the acci¬ 
dent of birth. 

N.T.—Byan v. Simons, 98 N.T.S.2d 
248, reversed on other grounds 100 
N.Y.S.2d 18, 277 App.Div. 1060, af¬ 
firmed 98 N.E.2d 707, 302 NT. 742, 
reargriment denied 100 N.E:2d 44, 
372 N.T. 847, certiorari denied 72 S. 
Ct. 231, 342 U.S. 897, 96 LJCd. 672.; 
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(6) Attempt by labor union mem¬ 
bers to deny or cripple employer’s 
right to hire persons not members of 
such union by demanding, on threat 
of destroying employer’s business, 
that employer ask or coerce v em¬ 
ployees to Join such xmion, is un¬ 
warranted as attempt to interfere 
unreasonably with right of contract. 
Wash.—Blanchard v. . Golden Age 
Brewing Co., 68 P.2d 897, 188 Wash. 
896. 

70- CaL—Ex parte Farb, 174 P. 320, 
178 Cal. 692, 8 AL.H. 301. 

N.J.—Cameron v. International Alli¬ 
ance of Theatrical Stage Em¬ 
ployees and Moving Picture Opera¬ 
tors of U. S. and Canada, Local 
Union No. 884, of Hudson County, 
176 A. 692, 118 N.J.Eq. 11, 97 A 
.L.R. 694. 

N.T.—^People, on Complaint of Ket- 
tllng V. Holzer, 17 N.T.S.2d 866. 

71- Cal.—Ex parte Eai*b, 174 P. 320, 
178 CaL 692, 3 AD.B. SOL 

N.J.-TUameron v. International Alli¬ 
ance of Theatrical Stage Employees 
and Moving Picture Operators of 
U, S. and Canada, Local Union No. 
884, of Hudson County, 176 A 692, 
118 N.J.Eq. 11, 97 .AL.H. 694. 
Statutory regulation of employment 
see. Master and Servant § 14 et seq. 

Court of Industrial relatioim 
Statute creating the court of in¬ 
dustrial relations is a reasonable and 
valid exercise of the police power of 
the state over the business of pro¬ 
ducing coaL and does not impair lib¬ 
erty of contract. 

Kan.—State v. Howat, 198 P. 686, 109 
Kan. 876, 25 AL.R. 1210, error dis¬ 
missed Howat V. State of Kansas, 
42 S.C.t, 277, 258 U.S. 181^ 66 LJBd. 
660. 

71- 6 CaL—People v- Pond, 284 P.2d 
798—California DrlVe-In Restau¬ 
rant Ass’h v. Clark, 140 P.2d 667, 
22 CaL2d 287, 147 AL.R 1028. 

Miss.—Walters v. Blackledge, 71 So. 
2d 483. 

72- Cai—Ex p^te Moifett, 65 P.2d 
. 684, 12 Cal.App.2d 820, vacated on 

'other grounds 67 P.2d 688, 18. CaL 
App.2d 741. 

Scope of, and limitations on, police 
power see supra § 176 et seq. 
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such as statutes regulating the hours^ 2 .io 
and conditions’^^-!® of emplo 3 mient, or a statute 
preventing employers from controlling the political 
activities of employeesJ2.20 Without violating the 
liberty to contract with respect to employment, the 
state may prohibit or regulate the employment of 
children under specified ages,*^3 and may, it has 
be^ held, prohibit another employer from willfully, 
causing a breach of an existing contract of em¬ 
ployment.^^ 

.On the other hand, the constitutional guaranty of 
liberty to contract is infringed by. legislation pro¬ 
hibiting women from driving taxicabs unreason¬ 
ably restricting the rights of employment agen¬ 
cies;^® making it an offense for an employer to re¬ 


quire or influence any person to agree not to join 
or remain in a labor union as a condition of obtain¬ 
ing or retaining employment requiring an em¬ 
ployer to furnish a statement of the cause or motive 
for discharging an employee or otherwise imposing 
restrictions on the right of an employer to discharge 
an employee,’^® although the contrary has been. 
held;7® invalidating employment contracts made^n 
consideration of the employee’s purchase of stock 
and fixing hours of labor in a private enterprise 
when there is no question of health, safety, or morals 
involved,®! 

Wages. The right to contract concerning wages 
to be received or paid is part of the liberty of an 


7^ Attozaeys fees 
Statute purportingr to authorize 
Industrial Commission to regulate 
and fix attorney’s fees In a compen¬ 
sation proceeding is not an invalid 
impairment of freedom of right of an 
attorney to contract with his client 
for a fee, since the Legislature, under 
its police powero, has right to give 
commission full power to regulate 
and fix fees. 

Utah,—^Thatcher v. Industrial Com¬ 
mission, 207 P.2d 178, 116 Utah 
568. 

iratdoxLal £al)or Belatlons Act 
US:—N*.. R. B. v. Mackay Radio 

& Telegraph Co., 68 S.Ct. 904, 804 
U.S. 333, 82 UBd. 1881. 

State Jjahoff Belatlons Acts 

—^Metropolitan Life Ins. Co. v. 
New Tork State, Labor Relations 
Board, 20 N.B.2d 390, 280 N.T. 194. 

New York State Labor Relations 
Board V. Metropolitan Life Ins. Co*, 
52 N.T.S.2d 690, 183 Misc. 1064, af¬ 
firmed 58 N.T.S.2d 848, 269 App.Div. 
934, affirmed 66 N.m2d 863, 295 N.Y. 
839, 

Pa.—Appeal of Spungln, i32 Pa.r>ist 
& Co. 611, 45 l>auph.Co. 145. 

Tax on receipts from s^s to enu 
ployees. 

The imposition of gross income tax 
on taxpayer’s receipts from sales of 
its goods to its employees at whole¬ 
sale, without any profit to taxpayer, 
does not abridge the freedom of con¬ 
tract guaranteed by the state Consti¬ 
tution. 

Ind.—Walgreen Co. v. Gross Income 
Tax Division, 76 N.B.2d 784, 225 
Ind. 418, 1 A.L.R2d 1014. 

Teachers’ contracts 

(1) The general assembly has pow¬ 
er to prescribe system of education 
to prevail .throughout state and may 
direct boards of education created by 
it to enter toto continuing employ¬ 
ment contracts, terminable for cause,- 
with Qualified teachers, and such leg¬ 
islation does not oftend constitution¬ 


al inhibitions against Interference 
with freedom of contract 
Ohio.—State ex rel. Bishop v. Board 
of Bducatlon of Mt Orab Village 
School Dist, BrOwn County, 40 N. 
E.2d 918, 139 Ohio St 427. 

(2) Tochers* tenure law, providing 
for certain notice to the teacher in 
order to cancel the contract, does not 
interfere with freedom of contract 
Ind.—^Ratcliff v. Dick Johnson School 
Tp., 186 N.B. 148, 204 Ind 526. 
72.10 Cal.—California Drive-In Res¬ 
taurant Ass'n V. Clark, 140 P.2d 657, 

^ 22 CaL2d 287, 147 A.L.R. 1028. 

Colo.—Smith-Brooks Printing Co. v. 

Yoxmg, 86 P.2d 39, 103 Colo. 199. 
Mo.—^Arkansas-Missouri Power Cor¬ 
poration V. City of Kennett 156 S. 
W.2d 913, 348 Mo. 1108. 

72.1S Colo.—Smith-BrCoks Printing 
Co. V. Young, 85 P.2d 89, 103 Colo. 
199. 

72.20 Cal.—^Lockheed Aircraft Corp. 
V. Superior Court of Los Angeles 
County, 171 P.2d 21, 28 CaL2d 481, 
166 A.L:R 701. 

73. Ark.—^Terry Dairy Co. v. Nalley, 
226 S.W. 887, 146 Ark. 448, 12 A.L. 
R. 1208. 

Pa.—Commonwealth v. Wormser, 103 
A. 600, 260 Pa. 44. 

7A Miss.—^Hoole v: Dorroh, 22 So. 
829, 75 Miss. 257. 

Involuntary servitude see supra S 
203. 

75. Ohio.—State, ex ret Hundley v. 
McCune, 27 Ohio N.P.,N.S., 77. 

78. Colo.—Wilson v. City and Coun¬ 
ty of Denver, 178 P. 17, 65 Colo. 
484. ■ 

Fees of agencies 

An ordinance, restricting employ¬ 
ment agent’s fee five per cent of the 
first month’s wages and board for 
procuring positions for persons seek¬ 
ing' technical and clerical positions, 
would give such persons unneeded 
protection, and, being therefore* an 
unnecessary limitation of right to 
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contract, would be an unauthorized 
exercise of police power. 

Colo.—Wilson V. City and County of 
Denver, 178 P. 17, 66 Colo. .484. 
Hiring of laborers In another county 
An act reauiiing that, before any 
person shall employ or attempt to 
employ laborers in one county of a 
state to go to another county to per¬ 
form labor, such person shall present 
to the sheriff of the county from 
which he e^xpects to procure such 
laborers a written statement giving 
among other things the name of his 
employer, the number of laborers he 
seeks, and the place of proposed em¬ 
ployment, is unconstitutional 
Pla.—Ex parte Messer, 99 So. 880, 87 
Fla. 92. 

77. N.Y.—^People v. Marcus, N.B. 
1073, 186 N.Y. 267, 113 Am.S.R 
902, 7 L.RA.,N.S., 282, 7 AnmCas. 
118. 

39 C.J. p 68 note 16. 

78. Mass.—^In re Opinion of the Jus¬ 
tices, 108 N.E. 807, 220 Mass. 627. 

12 C.J. p 961 note 56. 

Caxcellatioii of bond of employee 
A statute reauiring bonding com¬ 
pany, on cancellation of bond or 
upon a refusal to renew, to give writ¬ 
ten statement of grounds on which 
it acts, and providing penalty for 
failure to do so, is in a proper pro¬ 
ceeding subject to objection, in that 
it Interferes with constitutional right 
to contract, and Is not within' police 
power of state. 

Tex.—^Fidelity & Deposit Co. of Mary¬ 
land V. Pence, ClvA.pp., 272 S.W. 
234. 

79. OkL—Dickinson v. Perry, 181 P. 
604, 76 OkL 26. 

SO. Mass.—^In re Opinion of the Jus¬ 
tices, 166 N.E. 401, 267 Mass. 607, 
63 A.L.R. 838. 

81. Mass.—Commonwealth v. Bos¬ 
ton, etc., R. Co., ilO NJB. 264, 222 
Mass. 206. 

Ohio.—Wheeling Bridge, etc., R. Go. 

V. Gilmore, 8 Ohia Cir.Ct. 668. 

39 aj. p 66 note 87. 
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individual®^* as well as a property right, 
but it is not an absolute right,and is subject to 
reasonable regulation in the interest of the public 
welfare,particularly for the prevention of 
great monetary inflation invariably connected with 
the carr 3 ring on of a war.®^’®* 

Various legislation relating to wages has been 
upheld as against the objection that it interferes 
^vith the freedom of contract,such as statutes 
relating to assignment of wages;®® minimum®® 
or prevailing®®*® wages; statutes protecting coal 
miners by causing the operators to weigh the coal 
before it is screened,®^ although the contrary has 
also been held;®* statutes giving a discharged em¬ 
ployee a lien, for the compensation due him;®® and 
statutes authorizing the payment of wages in scrip 
on the request of any employee, and redeemable 
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in merch^dise only by the employee to whom it 
is issued.®*^ 

Statutes relating to wages haye been declared in¬ 
valid as infringing liberty to contract, such as leg¬ 
islation requiring payment of wages at stated in¬ 
tervals,®® prohibiting deductions from wages of em¬ 
ployees, except for lawful money, checks, or drafts, 
and except such as may be agreed on for hospital 
or relief funds,®® prohibiting deductions from wages 
of employees for time spent at voting,®® and pro¬ 
hibiting pa 3 rment of wages in scrip or orders re¬ 
deemable only in merchandise.®t 

Wage legislation,. as tested by the due process 
clauses, is discussed infra § 689. 

Workmen's compensation acts. The workmen’s 
compensation acts, discussed in the CJ.S. title 


81.6 Del.—Morford v. Bellanca Air¬ 
craft Corp., 67 A2d 542, 6 Terry 
129 

III—Reid V. Smith, 80 N.B.2d 908, 

875 IlL 147, 132 AL-R. 1286. 

Ind.—State Board of Barber Exam¬ 
iners V. Cloud, 44 N.E.2d 972, 220 
Ind. 552. 

Tex.—^Mitchell v.. Texas Housing* Co., 
CivApp., 265 S.W.2d 157, refused 
no reversible error. 

81.10 Del.—^Morford v. Bellanca Air¬ 
craft Corp., 67 A2d 542, 6 Terry 
129. 

DL—Reid v. Smith, 80 N.E.2d 908, 

876 IlL 147, 182 AL.R. 1286. 

Tex.—^Mitchell v. Texas Housing Co., 

CivApp., 266 S.W.2d 157, refused 
no reversible error. 

81.16 Del.—Morford v. Bellanca Air¬ 
craft Corp., 67 A 2d 542, 6 Terry 
129. 

Tex.—^Mitchell v. Texas Housing Co., 
CivApp., 266 S.W.2d 167, refused 
no reversible error. 

81.80 DeL—^Morford v. Bellanca Air¬ 
craft Corp., 67 A2d 642, 6 Terry 
129. 

Tex.—^Mitchell v. Texas Housing Co., 
Civ.App., 265 S.W.2d 167, refused 
no reversible error. 

The Zndus'trlal Welfare Oominls- 
slon's order, prohibiting employers 
from including employees* tips or 
gratuities as part of their legal mini¬ 
mum wages fixed by such order, has 
reasonable basis and hence is not in¬ 
valid as unconstitutional interference 
with freedom of contract between em¬ 
ployers and employees. 

CaL—California Drive-In Restaurant 
Ass'n V. Clark, 140 P.2d 667, 22 
CaL2d 287, 147 ALuR. 1028. 

81J25 Tex.—^Mitchell v. Texas Hous¬ 
ing Co., Clv.App., 266 S.VV.2d 167, 
refused no reversible error.. 

81.3Q Mo.—Arkansas-Missouri Power 
Corporation v^ City of Kennett, 156 
S.W.2d 918, 348 Mo. 1108. 


Presorlbed in muniolpal oonfraot 
Generally, wage standards pre¬ 
scribed in municipal contract are val¬ 
id, since one who voluntarily enters 
into an agreement with a governmen¬ 
tal agency accepts his contractual 
right subject to such conditions as 
the government sees fit to impose, 
and conditions being voluntarily as¬ 
sumed do not deprive him of fre^om 
of contract. 

Mo.—^Arkansas-Missouri Power Cor¬ 
poration V. City of Kennett, supra. 

82. Ga.—^National Finance Co. v. Cit¬ 
izens Loan & Savings Co., 192 S.E. 
717, 184 Ga. 619. 

Ohio.—Dunn v. State, 178 N.B. 22, 
86 Ohio App. 170, affirmed 172 N. 
E. 148, 122 Ohio St. 431, certiorari 
denied and appeal dismissed 51 S. 
Ct. 84, 282 U.S. 801, 76 L.Ed. 721. 

83. Mass.—^Holcombe v. Creamer, 

. 120 N.E. 854, 231 Mass. 99. 

Pa.—^Petition of Fisher, Cqzu*P 1.» 61 
Dauph,Co. 284, affirmed In re Fish¬ 
er, 23 A2d 878, 844 Pa. 96. 

83.6 N.T.—Campbell v. City of New 
York, 166 N.E. 628, 244 N.T. 317, 
60 AL.R. 1473—^Morse v. Delaney, 
166 N.E. 628, 244 N.T. 317, 60 AL.R. 
1473. 

The criminal statute prohibiting 
refund of wages under personal serv¬ 
ice contracts which require workmen 
to be paid the prevailing rate of wag¬ 
es is not unconstithtionai as unduly 
abridging the employer’s right to 
contract. 

N.Y.—People v. Brill, 7 N.T.S.2d 949, 
266 App.Div. 452. 

Xn ZUliLOls 

(1) It has been held that prevailing 
Wage Act provision requiring pay¬ 
ment of prevailing rate of per diem 
wages to persons employed under 
contracts for public works does not 
intei^ere with contractor’s right to 
liberty to contract. . 
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HL—^Bradley v. Casey, 114 N.E. 2d 681, 
415 IlL 576. 

(2) It was also held, however, that 
a prior prevailing Wage Law requir¬ 
ing contractors engaged in public 
works to pay the per diem wage 
prevalent in the locality and empow¬ 
ering the public body awarding the 
contract or authorizing the work to 
determine the wage rate was uncon¬ 
stitutional as depriving the taxpay¬ 
ers of the benefit to be derived from 
the right of the. employer and em¬ 
ployee engaged in public works free¬ 
ly to contract on the matter of wages 
and hours. 

HI.—^Reid V. Smith, 80 N.E.2d 908, 875 
IlL 147, 132 AL.R. 1286. 

84. Kan.—State v. Wilson, 58 P. 871, 

7 KanApp. 428, affirmed 58 P. 981, 
61 Kan. 32, 47 L.R.A 71. 

W.Va.—State v. Peel Splint Coal Co., 
15 S.E. 1000, 36 W.Va. 802, 17 L.R 
A 885. 

86. P€u—Commonwealth v. Brown, 6 
Pa.Dist. 773, 20 Pa.Co. 260, 45 Pa 
L.J. .179, 43 Wkly.N.a 69, affirmed 

8 PaSuper. 339. 

86. Idaho.—Olson v. Idora BUll Min. 
Co., 156 P. 291, 28 Idaho '604. 

87. W.Va—White v. Raleigh Wy¬ 
oming Min. Co., 168 S.B. 798, 113 
W.Va 622. 

88. Ind.—Standard Liquors v. Narco- 
wich, 99 N.E.2d 268, 121 Ind.App. 
600—^Baltimore, etc., R. Co. v. Bur- 
dalow, 106 N.E. 902, 57 Ind.App. 267. 

39 C.X p 227 note 78 [a] (2). 

89. Ill.—Kellyville'Coal Co. v. Har¬ 
rier, 69 N.B. 927, 207 JIL 624,-99 
AnLS.R. 240, 

90. HL—^People v. Chicago, M. & St 
P. Ry. Co., 188 N.B. 166, 806 HL 
486, 28 AL.R. 610. 

91. Pa—Godcharles Y. Wigeman, f. 
A 354, 118 Pa 43L 

89 C.J. p 284 note 74. 
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Workmen's Compensation Acts § 6 et seq, also 71 
C J. p 229 note S3 et seq, do not impair the liberty 
to contract with reference to emplo 3 rment either 
generally,®^ or on the part of the employee^^ qj- 
the employer.®^ The right of the state to impair 
liberty of contract in the legitimate exercise of 
the police power, as explained in § 210 a, supra, 
is recognized in the enactment of workmen’s com¬ 
pensation acts.^5 Consequently, even a compulsory 
act may be sustained on the theory that the right 
is subject to reasonable restrictions for the welfare 
of the state and on the same theory restrictions 
on the right to contract intended to prevent evasion 
or circumvention of the statute are sustained,®*^ 
as are provisions that no claim for compensation 
under the act shall be assignable,and that no pay¬ 
ment under the act shall be assignable or subject to 
attachment or garnishment, or in any way be held 
for debt,^^ and a provision empowering the indus¬ 
trial commission to fix rates of insurance and to 
reject a policy at a rate not approved by it^ 

An elective act has been held not violative of the 
free right to contract in providing that no part of 
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-the compensation shall be paid to attorneys except 
with the court’s approval,^ or because it arbitrarily 
fixes compensation without regard to the extent of 
the injury,^ or because it limits the amount to be 
recovered for medical attention,^ or because it 
denies, in stated cases, remedy or compensation for 
two weeks immediately following the injury.® 

A provision making a person undertaking work 
liable to pay compensation to any workman em¬ 
ployed by another person with whom he has con¬ 
tracted for the execution of part or all of the work 
violates no contract rights.® 

§ 212. Liberty to Choose Occupation 

The pursuit of any legitimate trade, occupation, busi¬ 
ness, or profession Is a right protected by the federal 
and state constitutions. The right is not absolute, but 
it Is subject to the reasonable and necessary regulatory 
powers of government. 

Everyone has the right to work and earn a liv¬ 
ing,6.60 and the pursuit of any legitimate trade, 
occupation, business, or profession is recognized 
under our form of government.^ Such a right is a 


92. Ark.—^Hagger v. Wortz Biscuit 
Co., 196 S.W.2d 1, 210 Ark. 318. 

Iowa.—^Hunter v. Colfax Cons. Coal 
Co., 154 N.W, 1037, 157 N.W. 146, 
176 Iowa 245. L.R.A.1917D. 15. Ann. 
Cas.l917£2 803. 

71 C.X p 289 note 89. 

93. Ill.—Deibeikis v. Link-Belt Co., 
104 N.B. 211, 261 Ill, 464, Ann.Cas. 
1915A 241. 

Miss.—Walters v. Blackledgre, 71 So. 
2d 433. 

71 C.J. p 289 note 90. 

94. Ga.—Metropolitan Casualty Ins. 
Co. of New York v. Huhn, 142 S. 
B. 121, les Ga. 667, 59 A.L.R. 719. 

Ill.—Chicago Rys. Co. v. Industrial 
Board of Xlltnois, 114 N.B. 634, 636, 
276 IlL 112—I>elbeikis v. Link-Belt 
Co., 104 N.£L 211, 261 Ill. 464, Ann. 
Cas.l915A 24L 

Iowa.—^Hunter v. Colfax Cons, Coal 
Co., 164 N.W. 1087, 157 N.W. 146, 
176 Iowa 246, L.ILA,1917D 15, Ann. 
Cas.l917B 803. 

Miss.—Walters v. Blackledge, 71 So. 

2d 483. 

Oorporatlosui 

Statute precluding contractual ex¬ 
emption of corporate employer’s lia¬ 
bility to employee for negligence is 
not unconstitutional as denying cor¬ 
porations freedom of contract. 

Ark.—Standard Pipe Line Co. v. Bur¬ 
nett, 66 S.W.2d 637. 188 Ark. 491, 
certiorari denied 64 S.Ct. 867, 292 XX. 

S. 649, 78 L.Bkl. 1499. 

Xsjury outside state 

Statute authorizing compensation 
for extraterritorial injury of em¬ 
ployee hired in Texas to work else¬ 


where does not interfere with com- 
p^sation. insurer’s freedom of con¬ 
tract. 

Tex.—^Texas Employers’ Ins. Ass’n v. 
Volek, Civ.App.. 44 S.W.2d 796, af- 
flrmei Com.App., 69 S.W.2d 33, cer¬ 
tiorari denied 65 S.Ct 116, 293 U.S. 
698, 79 L.Bd. 691. 

95. Ill,—Grand Trunk Western Ry. 
Co. V. Industrial Commission, 126 
N.B. 748, 291 HL 167. 

Iowa.—^Hunter v. Colfax Cons, Coal 
Co., 164 N.W. 1037. 1050, 167 N.W. 
146, 176 Iowa 245, L.ItA.1917D 16. 
Ann.Ca8.1917E 803. 

99. Ill.-^rand Trunk Western Ry. 
Co. V. Industrial Commission, 125 
N.B. 748, 291 IlL 167. 

71 C.J. p 289 note 93. 

97. Iowa.—^Hunter v. Colfax Cons. 
Coal Co.. 154 N.W. 1037, 167 N.W. 
146, 175 Iowa 246, L.R.A.1917B 16, 
Ann.Cas.ldl7B 803. 

71 C.J. p 289 note 94. 

98. Ey.—Workmen’s Compensation 
Board of Kentucky v. Abbott 278 

. S.W. 533, 212 Ky. 128, 47 AL.R. 
789. 

99. Mich.—May v. Charles Hoertz & 
Son, 170 N.W. 805, 204 Mich, 432 
—Mackin v. Detroit-Tinikln Axle 
Co., 163 N.W. 49. 187 Mich. 8. 

1. tXtah.—Scranton Leasing Co. v. 
Industrial Commission of Utah, 
170 F. 976, 61 Utah 868. 

2. Ala.—Chapman v. Railway Fuel 
Co., 101 So. 379, 212 Ala. 106. 

3. Ala.—Chapman v. Railway Fuel 
Co., supra. 


4. Ala.—Chapman r. Railway Fuel 
Co., supra. 

5. Ala.—Chapman r. Railway Fuel 
Co., supra. 

6. La.—Seabury ▼. Arkansas Nat¬ 
ural Gas Corporation, 130 So. 1, 
3, 171 La. 199. 

9.60 Ky.—City of lioulsville v. Se- 
bree, 214 S.W.2d 248, 808 Ky. 420. 
N.C.—State v. Harris, 6 S.B.2d 854, 
216 N.C. 746, 128 A.L.R. 668. 

Va.—^McWhorter v. Com., 63 SJB.2d 
20, 191 Va. 867. 

Liberty to contract with regard to 
employment see supra I 211. 
’’The right to life, liberty, and the 
pursuit of happiness Includes the 
right to work and earn an honest liv¬ 
ing.” 

U.S.—Van Zandt v. McKee, C.A.La., 
202 F.2d 490, 491. 

One of highest xlglits 
The right to work and make a liv¬ 
ing is one of the highest rights pos¬ 
sessed by any citizen and may be 
abridged only to extent reasonably 
necessary to insure public peace, 
safety, health, and like words of the 
police power. 

G^a.—^Richardson v, Coker, 3 S.B.2d 
686, 188 Ga. 170, followed in Rich¬ 
ardson V. Boozer, 3 S.B.2d 641, 188 
Ga. 177. 

Awtry & Lowndes Co. v. City of 
Atlanta, 50 S.B.2d 868, 78 Ga^pp. 
390, reversed on other grounds 68 
S.B.2d 358, 206 Ga. 296, conformed 
to 64 S.B.2d 277, 79 Ga.App. 487. 

7. Ark.—^Replogle v. City of Little 
Rock, 267 S.W. 363, 166 Ark. 617, 
36 A.L.R. 1383. 
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fundamental, natural, essential, and inalienable protected alike by.tiie federd and by the various 
right,^ one of the privileges of citizenship,^-^ and I state constitutions,® and, as is explained in § 66S 
is fully protected by fundamental laws.®-^® It is ( 


CaL—Rosenblatt v. California • State 
Bd. of Pharmacy, Dept of Profes¬ 
sional and Vocational Standards, 
158 P.2d 19S, 69 Cal.App.2d 69— 
Whitcomb y. Emerson, 116 P.2d 892, 
46 CaLApp.2d 268 —Bx parte Wac- 
holder, 36 P.2d 706, 1 CalJVpp.2d 
254—Overland Pub. Co. v. Union 
Lithograph Co., 207 P. 412, 57 CaL 
App. 366. 

JXL —^Klein v. Department of Regis¬ 
tration and Ed., 105 N.E.2d '758, 
412 IlL 76, certiorari denied 73 
act 93, 844 U.S. 866, 97 L.Bd, 664 
—Scully V. Halllhan, 6 N.B.2d 176, 
365 IlL 186—Banghart v. Walsh, 

171 K.E. 164, 839 HI 132—Carpen¬ 
ters* Union v. Citisens* Committee 
to Enforce Landis Award, 164 N.B. 
393, 833 BL 226, 63 A.L.R. 157— 
People V. Logan, 119 N.E. 913, 284 
HI. 83. 

Ky,—Chapman v. Commonwealth, 

172 S.W.2d 228, 294 Ky. 228— 
City of Louisville v. Lougher, 272 
S.W- 748, 209 Ky..299. 

Mo.—State on Inf. of Taylor v. Cur¬ 
rency Services, 213 S.W.2d 600, 868 
Mo. 983. 

N.J.—Seymour v. Essex County 
Printing Pressman and Assistants* 
Union No. 31, 23 A.2d 169, 19 N.J. 
Misc. 666. 

K.T.—^People v. Lane-Marvey Corp., 
114 N.T.S.2d 467, 208 Misc. 413— 
Beck V. Wallander, 71 N.T.S,2d 
287, 189 Misa 609—^Lucomsky v. 
Palmer, 252 N.T.S. 629, 141 Misc. 
278. 

Ohio.—State v. Meyer, 19 Ohio App. 
436. 

Or.—CoxpTis Juris Seonndiua quoted 
in Christian v. La Forge, 242 P. 
2d 797, 803, 194 Or. 460. 

R.I.—State V. Conragan, 192 A. 752. 
Tex.—Hunt v. Hudgins, ClvA.pp., 
168 S.W.2d 703. 

Utah.—Golding v. Schubach Optical 
Co., 70 P.2d 871, 93 Utah 82. 

68 CJ. p 665 notes 71, 72. 

**Everyone has the right to estab¬ 
lish and conduct a lawful business.’* 
Cal.—Buxbom v. Smith, 145 P.2d 805, 
310, 23 Oal.2d 635. 

CommoA bnsiiiesses and ordiniufy 
trades 

The common businesses and call¬ 
ings of life, ordinary trades and pur¬ 
suits which axe innocent in them¬ 
selves and which have been follow¬ 
ed in all communities from time im¬ 
memorial, are free to all alike on 
the same terms, 

Ala.—State v. Polakow*s Realty Ex¬ 
perts, 10 So.2d 461, 243 Ala. 441, 
certiorari denied 63 S.Ct, 1165, .819 
U.S. 760, 87 L.Ed. 1705, and 

Strtkmpf V. State of Alabama, 63 S. 
Ct. 1166, 81^ U.a 760, 87 L.Ed. 
1785,. 


.Doctrine of free enterprise 

The right to conduct a legitimate 
business for profit is, except in time 
of war, a fundamental concept under 
the American doctrine of free enter- 
prisa 

Mich.—^Lafayette Dramatic Produc¬ 
tions V. Ferentz, 9 N.W.2d 67, 806 
Mich. 198, 146 A.L.R. 1168. 

Dawfol industrial pursuit 
A citizen may adopt and follow 
such lawful industrial pursuit, not 
injurious to the community, as he 
may see flit, and may engage to.that 
pursuit to any manner which like¬ 
wise and to appreciable measure is 
not harmful to the public. 

N.H—State v. PalUe, 9 A.2d 663, 90 
NJBL 347. 

i 

Women 

The public policy of the state of 
New York is that bartending is an 
occupation which is lawfully open 
to women. 

N.Y.—Wilson V. Hacker, 101 N.T.S: 
2d 461, 200 Misc. 124. 

& U.S.—Premier-Pabst Sales Co. v. 
State Board of Eaualization, D.C. 
Cal., 13 F.Supp. 90.. 

Ala—Board of Cosmetological Ex¬ 
aminers of Jefferson County v. 
Gibbons, 193 So. 116, 238 Ala 612. 
Fla—^Lee v. Delmar, 66 So.2d . 262— 
State ex reL Hosack v. Tocum, 186 
So. 448, 136 Fla 246, 121 A.L.K. 
270. 

IlL—^Klein v. Department of Regisr 
tration and Ed., 105 N.B.2d 768, 
412 IlL 75, certiorari denied 78 S. 
et 93, 344 n.S. 865, 97 L..Ed. 664 
—^Du Page County v. Henderson, 
88 N.E.2d 720, 402 HL 179. 

Ind,—Kirtley v. State, 84 N.B.2d 712, 
227 Ind. 176. 

Iowa—State, for Use and Benefit of 
Sioux City v. Harrington, 296 N.W. 
221, 229 Iowa 1092. 

Ky.—City of Louisville v. Sebree, 214 
S.W.2d 248, 308 Ky. 420—Chap¬ 
man V. Conuuonwealth, 172 S.W.2d 
228, 294 Ky. 228. 

Mcuss.—^In re Opinion of the Justices, 
143 N.E. 808, 247 Mass. ■ 689. 

N.J.—^Reingold v. Harper, 78 A.2d 
64, 6 N.J. 182. 

N.T.—People v. Zinke, 10 N.T.S.2d 
813, 170. Misc. 832-—Schenectady 
By., Co, V. Whltmyer, 199 N.T.S. 
827, 121 Misa 4. 

N.a—State V. Harris, 6 S.m2d 864, 
216 N.C. 746, 128 A.L.R. 668. 

Or.—Corpua Juris Secundum quoted 
in Christian V. La Forg^ 242 P. 
Zd 797, 808, .194 Or. 460. . , . 

Tex.—Hotel & Restawaht Employees* 
International Alliance & Bartend¬ 
ers* International'Xie'ague of Amef- 
, ica T. Longley, Civ^App., 160 aW. 

4082 


2d 124—Trewitt v. City of Dallas, 
C1V.APP., 242 S.W. 1073. 

Natural rights see supra § 199. 

“The right to work, either In em¬ 
ployment or independent business,'is 
fundamentaL** 

Cal.—^Bautista v. Jones, 165 P.2d 
343, 346, 26 Cal.2d 746. 

“The right to follow the profes¬ 
sions is one of the fundamental 
rights of citizenship.** 

IlL—^Lasdon v. Halllhan, 86 NJEB.2d 
227, 231, 877 HL 187. 

Work and, receive fruits thereof 
Right to work to useful employ¬ 
ment and to receive fruits thereof 
is a natural and fundamental right 
under our ss^tem of free enterprisa 
Colo.—^Battaglia v. Moore, 261 P.2d 
1017, 128 Colo. 326. 

&B Ind.—Kirtley v. State, 84 N.E. 
2d 712, 227 Ind. 176—State Board 
of Barber Examiners v. Cloud, 44 
N.E.2d 972, 220 Ind. 652. 

Ordinary oooupationB 
The right to follow any of the or¬ 
dinary occupations of life is a priv¬ 
ilege of citizenship and includes 
right to pursue any lawful occupa¬ 
tion without statutory restrictions 
except such as may be applied to all 
persons pursuing same occupation 
under same conditions. 

La.—^Kotch V. Board of River Port 
Pilot Com*rs for Port of New Or- 
leiems, 26 So.2d 627, 209 La 737, 
affirmed 67 S.Ct. 910, 330 U.S. 652, 
91 L.Ed. 1393, rehearing denied 67 
S.Ct. 1196, 831 U.S. 864, 91 L.E(L 
1869. 

8.10 Ala—State v. Polakow's Realty 
Experts, 10 So.2d 461, 248 Ala 441, 
certiorari denied 68' S.Ct. 1155, 819 
U.S. 760, 87 LuBd. 1705, and 

Strumpf V. State of Alabama, 63 
8.Ct 1166, 819 U.S.- 760, 87 L.Bd. 
1706. 

9. U.S.—Walton v. City of Atlanta. 
D.C.Q;a«, 89 F.Supp. 309, modified 
on other grounds, C.A., 180 F.2d 
143, set aside on other grounds, cer¬ 
tiorari denied 71 S.Ct. 66,. 340 U.S. 
823, 96 L.Ed. 604—-Asher v. Ingels, 
D.aCal., 13 F.Supp. 654. 

Ariz.—City of Tucson v. Stewart, 40 
P.2d 72, 46 Ariz. 36. 96 A.L.R 
1492. 

CaL—Whitcomb v. Emerson, 115 P. 

2d 892, 46 Cal.App.2d 263. 

Fla—Stste ex rel. Hosack v. Tocum, 
186 So, 448, 186 Fla 246,. 121 A.L. 
R. 270—Paramount Enterprises v. 
MltcheU, 140 So. 828, 104 Fla 407. 
Ga—Abel r. State. 13 S.E.2d 607; 64 
GaApp. 448. 

Ind.—State Board of Barber Exam¬ 
iners V. Cloud; 44 N.E.2d 972, '220 
Ind.‘668.' - 
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infra, is included in the constitutional guaranties 
of due process of law. 

The constitutions sometimes expressly guarantee 


the right of an individual to engage in a lawful oc¬ 
cupation, but, in the absence of a specific guaran¬ 
ty, the right is embraced within the constitutional 
guaranties of Iife,iO liberty,the right to acquire, 


Ky.—City of Louisville v. Sebree, 
214 S.W.2d 248, 808 Ky. 420— 

Kenton & Campbell Benev. Burial 
Ass*n V. Goodpaster, 200 S.W.2d 
120, 804 Ky. 233—Chapman v. 

Commonwealth, 172 S.W.2d 228, 294 
Ky. 631—Ware v. Ammon, 278 S. 
W. 693, 212 Ky. 152. 

3£ass.—^In re Opinion of the JTua- 
tices, 126 N.B.2d 100—Merit OU 
Co. V. Director of Division of Nec¬ 
essaries of Life, 65 N.£!.2d 529, 
319 Mass. 801. 

Mich.—^People v. Victor, 283 N.W. 

666, 287 Mich. 506, 124 A.L.R. 316. 
Minn.—^Roraback v. Motion Picture 
Machine Operators* Union of Mln- 
neapoUs, 168 N.W. 766, 140 Minn. 
481, rehearing denied ' 169 N.W. 
529, 140 Minn. 481. 

Neb.—^Hanson v. Union Pac. R. Co., 
71 N.W.2d 526, 160 Neb. 669. 

N.M.—State v. Spears, 269 P.2d 366, 
67 N.M. 400, 39 A.L.R.2d 696. 

N.J.—^Relngold v. Harper, 78 A^2d 
54, 6 N.J. 182. 

N.C.—State v. Ballance, 61 S.E.2d 
731, 229 N.a 764, 7 A.L.R.2d 407— 
Town of Clinton v. Standard Oil 
Co., 137 S.B. 183, 198 N.a 432, 56 
A.L.R. 252. 

N.D.—State v. Cromwell, 9 N.W, 2d 
914, 72 N.D. 665. 

Or.—Gorpiui Juris seoundtun quoted 
in Christian v. La Forge, 242 P.2d 
797, 803, 194 Or. 460. 

Xt is a fiULdameii.tal and well es- 
tabUshed role, both in the United 
States courts and in the courts of 
the state, as a firmly entrenched con¬ 
stitutional principle, that every citi¬ 
zen is guaranteed the right to en¬ 
gage in any lawful, useful and harm¬ 
less business or trade, and it is not 
within the constitutional authority 
of the state legislature in the exer¬ 
cise of police power to -interfere 
with that right of the individual 
where no interest of the public 
health, safety, welfare or morals is 
damaged or threatened. 

IlL—Figura V. Cummins, 122 N.S!.2d 
162, 4 D1.2d 44^People ex rel. 
Barrett v. ThlUens, 79 N.B.2d 609,. 
400 la 224. 

. Allens 

An alien has a right, protected by 
the constitution, to earn a livelihood 
by following the ordinary occupa^ 
tions of lifa 

U.S.—^Terrace v. Thompson, Wash, 
44 S.Ct 16, 263 U.S. 197, 68 L.Ed. 
266. 

Do business and labor 
The right to do business and the 
right to labor freely and without re¬ 
straint are constitutional rights 
equally sacred. 


m.—^Meadowmoor Dairies v. Milk 
Wagon Drivers Union of Chicago, 
No. 763, 21 N.B.2d 808, 371 Ill. 
377, certiorari denied 60 S.Ct. 128, 
308 U.S. 696, 84 L.Bd. 449, affirm¬ 
ed 61 S.Ct 652, 312 U.S. 287, 86 L. 
Ed. 836, 132 A.L.R. 1200, rehearing 
denied 61 S.Ct. 808, 812 U.S. 715, 
85 L.Ed. 1146. 

Ohio.—Crosby v. Rath, 25 N.B.2d 
934, 136 Ohio St. 362. 

Settos T. Springfield, Ohio, Local 
No. 352 of International Alliance 
of Moving Picture Operators of 

U. 8. and Canada, App., 48 N.E.2d‘ 
893, appeal dismissed Settos v. 
Springfield, Ohio, Local No. 352, 
International Alliance of Theatri¬ 
cal Stage Employees & Moving Pic¬ 
ture Machine Operators of U. S. 
and Canada, 32 N.E.2d 22, 138 Ohio 
St. 41, certiorari denied Spring- 
field, Ohio, Local No. 352 of Inter- | 
national Alliance of Theatrical 
Stage Employees v. Settos, 62 S. 
Ct. 123, 314 U.S. 663, 86 L.Ed. 531. 

Meadowbrook Homes v. Interna¬ 
tional Hod Carriers & Bldg. Labor¬ 
ers Union of America, Local 265, 
Coin.PL, 116 N.E.2d 830. 

Xdquor trafflo 

(1) The right to engage In liquor 
traffic is not inalienable right guard¬ 
ed by organic law, nor is it right 
of citizenship, and it involves no 
constitutional right which is violat¬ 
ed by mere curtailment or terminei- 
tion of its exercise. 

m,—Great Atlantic & Pacific Tea 
Co. V. Mayor and Commissioners 
of Danville, 11 N.B.2d 888, 867 IlL 
310. 

(2) Engaging in liquor traffic as 
not natural or inalienable right see 
Intoxicating Liquors S 20. 

Bight to work provisious 

U.S.—American Federation of Labor 

V. Watson, D.C.Fla., 60 F.Supp. 
1010, reversed bn other grounds 
66 S.Ct. 761, 827 U.S. 682, 90 L.Ed. 
873. 

Ariz.—^American Federation of Labor 
V. American Sash & Door Co., 189 
P.2d 912, 67 Ariz. 20, affirmed 69 
S.Ct. 258, 260, 335 U.S. 688, 93 L. 
Ed. 222, 6 A.L.R.2d 481. 

Neb.—^Lincoln Federal Labor Union 
No, 19129 V. Northwestern Iron & 
Metal Co., 31 N.W.2d 477, 149 Neb. 
507, affirmed 69 S.Qt 251, 260, 835 
U.S. 625, 98 L.Ed. 212, 6 A.L.R.2d 
478. 

Partioiilav trade, oooupation, busi- 
. ness, or profession 
(1) Barbering. 

Ohio.—City of Cincinnati v. Correll, 
49 N.E.2d 412, 141 Ohio St. <635. 
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Okl.—Oklahoma City v. Johnson, 82 
P.2d 1057, 183 OkL 430. 

(2) Dentistry. 

Tex.—^Ffanciso v. Board of Dental 
Examiners, 01v.App., 149 S.W.2d 
619, error refused. 

(3) Law. 

U.S.—^Hardyman v. Collins, D.aCal., 
80 F.Supp. 501, affirmed, OA., 183 
F.2d 808. 

(4) . Medicine. 

Fla.—State ex rel. Sbordy v. Rowlett, 
190 So. 68, 138 Fla. 330, 123 A.L.R. 

. 769. 

Nev.—State ex reL Kassabian v. 
State Bd. of Medical Examiners, 
236 P.2d 827, 68 Nev. 465. 

(5) Peddling, selling, or vending 
ice cream and frozen novelties from 
vehicles propelled through the 
streets. 

Ohio.—^Precker v. City of Zanesville, 
Com.PL. 72 N.B.2d 477—Schul v. 
King, Com.Pl.. 70 N.E.2d 878. 

(6) Selling of cemetery monu¬ 
ments either singly or in association. 
Masa—^In re Opinion of the Justices, 

79 N.E.2d 883, 822 Mass. 755. 

10. U.S.—Van Zandt V. McKee, C.A. 
La., 202 F.2d 490. 

m.—^Du Page County v. Henderson, 
88 NJES.2d 720, 402 DL 179. 

Ky,—Southern Linen Supply Co. v. 
City of Hazard, 151 S.W.2d 768, 286 
Ky. 626. 

Right to life see supra 5 206. 

10.5 U.S.—Van Zandt v. McKee, CLA. 
La., 202 F.2d 490. 

Gulf States Paper Corporation 
V. Carmichael, D.aAla., 17 F.Supp. 
226, injunction modified on other 
grounds Carmichael v. Gulf States 
Paper Corporation, 67 S.Ct. 674, 
800 U.S. 644, 81 L.Ed. 868, reversed 
on other grounds 57 S.Ct. 868, 301 
U.S. 495, 81 KEd. 1245, 109 A.L.R. 
1327—Southern Coal & Coke Co. v. 
CarmichaeL D.C.Ala., 17 F.Supp. 
225, injunction modified on other 
groimds Carmichael v. Southern 
Coal & Coke Co., 67 S.Ct. 674, 300 
U.S. 644, .81 L.Ed. 858, reversed on 
other grounds 67 S.Ct. 868, 301 
U.S. 495, 81 L.Ed. 1245, 109 A.L.R. 
1327. 

AJa.—Alabsma Independent Service 
Station Ajss*n v. MeDowell* 6 So.2d 
502, 242 Ala. 424. 

Cal.—^Bautista v. Jones, 155 P.2d 843, 
25 Cal.2d 746—People v. Holder, 
199 P. 832, 58 CaLApp. 45. 

Idaho.—Berry v. Summers, 288 P.2d 
1098. 

HL—^People V. Brown, 95 N.E.2d 888, 
407 Ill. 666—^Du Page County v. 
Henderson, 88 N.E.2d 720, 402 IlL 
179—Lasdon v. Halllhan, 36.N.E;2d 
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hold, and dispose of property^i and the pursuit of I ' The constitutional right to engage in any lawful 
happiness.*!^ I private business or occupation carries with it the 


227, 377 IlL 187--Scully v. Halll- 
han, 6 N.E.2d 176, 365 Ill. 185— 
State Bank & Trust Co. v. Vlllagre 
of Wilmette. 193 N.B. 131, 358 Ill. 
311, 96 A.L.R. 1327—^Koos v. Saun¬ 
ders. 182 N.E. 416, 349 Ill. 442— 
Frazer v. Shelton. ISO N.R 696. 320 
Ill. 253. 43 A.L..H. 1086. 

Ind.—Klrtley v. State. 84 N.B.2d 712, 
227 Ind. 176—^Department of In¬ 
surance V. Schoonover, 72 N.B.2d 
747, 225 Ind. 187—State Board of 
Barber Examiners v. Cloud, 44 K. 
E.2d 972. 220 Ind. 662—Weisen- 
bergrer v. State, 175 N.E. 238, 202 
Ind. 424. 

Iowa.—State, for Use and Benefit of 
Sioux City v. Harrinffton, 296 N. 
W. 221, 229 Iowa 1092. 

Ey.—Southern Linen Supply Co. v. 
City of Hazard, 161 S.W.2d 758, 
286 Ky. 626. 

Mass.— M an sfi eld Beauty Academy v. 
Board of Kesistratlon of Hair¬ 
dressers, 96 N.E.2d 146, 326 Mass. 
624—Simon v. Schwachman, 18 
2Sr,B.2d 1. 301 Mass. 673—O’Keeffe 
V. Somerville, 76 N.E. 467, 190 
Mass. 110, 114. 112 Am.S.B. 316, 5 
AnmCas. 634. 

Mo.—^Hugrhes v. Kansas City Motion 
Picture Machine Operators, Local 
No. 170, 221 S.W. 96, 282 Mo. 304, 
certiorari denied E^ansas City Mo¬ 
tion Picture Machine Operators, 
Local No. 170 v. Hugrhes, 41 S.Ct. 
7, 264 U.S. 632, 66 L.Ed. 448, error 
dismissed 42 S.Ct. 184, 267 U.S. 
621, 66 L.Ed. 401. 

Nev.—State ex rel. Kassabian v. 
State Bd. of Medical Examiners, 
236 P.2d 327, 68 Nev. 466. 

N.Y.—People v. Wood, 272 N.T.S. 258, 
151 Misa 66. 

Ohio.—State, ex rel. v. McCune, 27 
Ohio N.P.,N.S., 77. 

Pa.—^In re Brlttcdn’s Application, 6 
Pa.Co. 318, 36 Pa.L.J. 17, 22 Wkly. 
N.C. 35. 

Va.—^Finney v. Hawkins, 64 S.B.2d 
872, 189 Va. 878—Goe v. Gifford, 
191 S.E. 788, 168 Va. 497. 

Wash.—^In re Aubry, 78 P. 906, 86 
Wash. 308, 104 Am.S.R. 952, 1 Ann. 
Cas. 927. 

Wyo.—State v. City of Sheridan, 170 
P. 1, 25 Wyo. 347, 1 AL.R. 966. 

12 CJ. p 936 note 67 [a]. 

Personal liberty see supra § 202. 

'*The right to labor or earn one’s 
livelihood in any legitimate field of 
industry or business Is right of prop¬ 
erty, and any unlawful or tinreaaon- 
able interference with, or abridg¬ 
ment of, such right is an invasion 
thereof and restriction of the liberfy 
of the citizen as guaranteed by the 
Constitution. 

CaL—Whitcomb v. Emerson, 115 P. 

2d 892, 827, 46 CaLApp.2d 263. 

UU. U.S.—T^ow Cab Operating Co. 


V. Taxi-Cab Drivers Local Unlor 
No. 889 of Oklahoma City, D.C. 
Okl., 36 P.Supp. 403, reversed o^ 
other grounds, C.C.A., 123 F.2d 262. 
Ark.—^Melton v. Carter, 164 S.W.2d 
463, 204 Ark. 595. 

Cal.—^Bciultable Sav. & Loan Ass’n v. 
Superior Court in and for Los An¬ 
geles County, App., 230 P.2d 119 
hearing dismissed—^People v. St. 
John, 288 P. 68. 108 Car.App. 779. 
Colo.—Wilson V. City and County of 
Denver. 178 P. 17, 66 Colo. 484. 
ni.—People V. Brown, 95 N.B.2d 888. 
407 Ill. 666—Du Page County v. 
Henderson, 83 N.B. 2d 720, 402 Dl. 
179—Lasdon v. Hallihan, 36 N.B. 
2d 227, 877 HI. 187—Frazer v. 
Shelton, 166 N.B. 696, 820 Ill. 253, 
43 AL.R. 1086. 

—Southern Linen Supply Co. v. 
City of Hazard, 151 S.W.2d 768, 
286 Ky. 626*—Bawles v, Jenkins, 
279 S.W. 360, 212 Ky. 287—Lawton 

V. Stewart Dry Goods Co.. 247 S. 

W. 14, 197 Ky. 894, 26 A.L.II. 686. 
Mass.—Mansfield Beauty Academy 

V. Board of Registration of Hair¬ 
dressers, 96 N.E.2d 145, 326 Mass. 
624—Simon v. Schwachman, 18 N. 
E.2d 1, 301 Mass. 578—Olmpia 
Operating Co. v. Costello, 179 N.B. 
804, 278 Mass. 126—A T. Steams 
Lumber Co. v. Hewlett, 167 N.B. 
82, 260 Mass. 45, 62 AL.R. 1125. 
Nev,—State ex rel, Kassabian v. 
State Bd. of Medical Examiners, 
235 P.2d 327, 68 Nev. 466. 

N.J.—^Lane Distributors v. Tilton, 81 
A2d 786, 7 N.J. 349—^Reingold v. 
Harper, 78 A2d 64, 6 N.J. 182. 

Brennan v. United Hatters, 66 A 
165, 73 N.XLaw 729, 118 Am.S.R. 
727, 9 L.R,A,N.S., 264, 9 Ann.Cas. 
698. 

Cameron v. International Aii- 
ance of Theatrical Stage Employ¬ 
ees and Moving Picture Operators 
of U. S. and Canada, Local Union 
No, 384, of Hudson County, 176 A 
692, 118 N.XBq. 11, 97 AL.R. 694. 
Ohio.—City of Cincinnati v. Correll, 
49 N.B.2d 412, 141 Ohio St. 586. 

Seligman v. Toledo Moving Pic¬ 
ture Operators Union, Local 228, 
98 .N.B.2d 64, 88 Ohio App. 137. 

Ridge Mfg. Co. v. United Elec¬ 
trical, Radio & Mach. Workers of 
America, C.I.O., Local No. 736, Com. 
PL. 77 N.E.2d 248—Schul v. King, 
Com.Pl., 70 N.B.2d 378. 

OkL—Nation v. Chism, 6 P.2d 766, 
164 Okl. 50. 

Pa.—^Erdman v. Mitchell, 56 A 827, 
207 Pa 79, 99 Am.S.R. 783, 63 L. 
R.A 534. 

Mische v. Kaminski, 193 A 410, 
127 PaSuper. 66. 

Tenn.—State Board of Medical Ex¬ 
aminers V. Friedmann, 263 S.W. 

76, 160 Tenn. 152. 

1084 


Tex.-H3arpenters & Joiners Union of 
America Local No. 218 v. Ritter’s, 
Civ. App., 138 S.W.2d 223—Sher¬ 
man V. State Board of Dental Ex¬ 
aminers, Civ.App., 116 S.W.2d 843. 
Va—^McWhorter v. Commonwealth, 
68 S.B.2d 20, 191 Va 867. 

Wash.—^Patton v. City of Belling¬ 
ham, 38 P.2d 864, 179 Wash. 566 
98 AL.R. 1076. 

Wis.—^Helmerl v. Ozaukee County, 40 
N.W.2d 664, 256 Wis. 161. 

Wyo.—State v. City of Sheridan, 170 
P. 1, 26 Wyo. 347, 1 AL.R. 956. 
Right,to acquire, hold, and dispose 
of property see supra S 209. 

Valuable property right 
I Right to engage in a lawful busi¬ 
ness is a valuable property right 
which is protected by the constitu¬ 
tion and laws and in enjoyment of 
which one is entitled to be secured. 
Const, art. 1, § 1. 

CaL—^Equitable Sav. & Loan Ass'n 
V. Superior Court in and for Los 
Angeles County, App., 230 P.2d 119, 
hearing dismissed. 

Bight Of aontmioa musioiaa to 
engage in business of furnishing 
musical services to those members of 
public who desire them is a property 
right protected by common law and 
state and federal constitutions. 
Mass.—^Reeves v. Scott, 87 N.B.2d 
833, 824 Mass. 594. 

12. U.S.—^Butchers* Union Slaugh¬ 
ter-House A Live-Stock 
Co. V. Crescent City Live-Stock 
Landing A Slaughter-House Co., 
La., 4 S.Ct 662, 111 U.S. 746, 28 
LBd. 586. 

Van Zandt v. McKee, CALa., 
202 F.2d 490. 

Ark.—BaJesh v. City of Hot Springs, 
293 S,W. 14, 173 Ark. 661. 

IlL^^—^Du' Page County v. Henderson, 
83' N.E2d 720, 402 Ill. 179—Las¬ 
don V. Hallihan, 86 N.B.2d 227, 877 
HI. 187—Scully v. HaUihan, 6 N.E 
2d 176, 365 Ill. 186—^Frazer v. Shel¬ 
ton, 160 N.B. 696, 820 HI. 268, 43 

AL. R 1086—^People v. Love, 131 
N.E. 8.09, 298 HI. 304, 16 AL.R 70S 
—^Bessette v. People, 62 N.B. 215, 
198 HL 884, 66 LRA 558. 

Ind.—^Depkrtment of Ins. v. Schoon¬ 
over, 72 N.E.2d 747, 225 Ind. 187. 
Iowa.—State, for Use and Benefit of 
Sioux City V. Harrington, 296 N. 

W. 22'l 229 Iowa 1092. 

Nev.—In re Boyce, 75 P. 1, 27 Nev. 

299, 65 L.RA 47, 1 Ann.Cas. 66. 
N.D.—State v. Cromwell, 9 N.W.2d 
914. 72 N.D. 665. 

Ohio.—Myers v. City of Defiance, 86 
N.B.2d 162, 67 Ohio App. 169. 
Wyo.—State v, City of Sheridan, 170 
P. 1, 25 Wyo. 847, 1 AL.R 956. 

61 C.J. p 106 note 3L 

Pursuit of happiness see supra f 203. 



16 C* J. s. 

making of contracts,^ 2.5 the advertising of 
goods,the soKdtation of customers,^ 2,16 and 
the adoption of the various means that are usually 
employed to encourage trade and to extend the 
market for goods .^^20 it does not include the 
right to work for any particular individual with¬ 
out the latter’s consent.^ 2.25 There is no right to 
pursue an unlawftil business,^^*^^^ or to conduct a 
lawful enterprise in an illegal or unlawful man- 

ner.i2.35i 


CONSTITUnONAL LAW § 212 

The constitutional right to follow a lawful busi¬ 
ness or occupation cannot be taken away by spe¬ 
cial legislative enactment, 12.40 and while statu¬ 
tory enactments, must be construed, if possible, so 
as to avoid infringing on the right,i2-46 statutes and 
ordinances in violation of one’s liberty to choose 
a legitimate business or occupation ca n not be sup¬ 
ported or upheld,12-60 and are invalid and uncon- 
stitutional.i2 


1%B Mass.—^Merit Oil Co. v. Director 
of Division of Necessaries of Life, 
65 N.K2d 629, 819 Mass. 801. 
Liberty to contract see supra § 110. 
Contracts to purchase and sell 
Possession of risrht to carry on 
business necessarily embraces in¬ 
cluded right to purchase and sell 
commodities and to mahe contracts 
relating thereto. 

Qal.—^Equitable Sav. & Loan Ass’n v. 
Superior Court in and for Los Ajo- 
geles County, App., 280 P.2d 119, 
hearing dismissed. 

12.10 Mass.—^Merlt Oil Co. v. Direct¬ 
or of Division of Necessaries of 
Life, 66 N.m2d 629, 319 Mass. 801. 
12.15 Mass.—^Merlt Oil Go. v. Direc¬ 
tor of Division of Necessaries of 
Life, supra. 

12.20 Mass.—^Merit Oil Co. v. Direc¬ 
tor of Division of Necessaries of 
Life, supra. 

12.25 U.S.—^Van Zandt v. McKee, C 
ALa.. 202 F.2d 490. 

12.30 N.Y.—People V. Zinke, 10 N. 

7.S.2d 318, 170 Miso. 832. 

12.35 N.Y.—^People v. Zinke, supra. 
12.40 Fla.—State ex rel. Hosack v. 
Yocum, 186 So. 448, 186 Fla. 246, 
121 AL.R. 270. 

12.45 Ill.—^Meadowmoor Dairies v. 
Milk Wagon Drivers* Union of 
Chicago, No. 763, 21 N.E.2d 308, 
371 Dl. 877, certiorari denied 60 
S.Ct. 128, 808 U.S. 696, 84 L.Bd. 
449, affirmed 61 S.Ct 652. 812 U.S. 
287, 85 L.Ed. 836, 182 AL.R. 1200, 
rehearing denied 61 S.Ct 808, 812 
U.S. 716, 86 L.Ed. 1145. 

12.50 Cal.—-Meridian, Limited, v. 
Sippy, 128 P.2d 884, 64 Cal.App.2d 
214. 

Tex.—^PalfurrleuB Creamery Co. v. 
City of Laredo, Clv.App., 276 S.W, 
2d 861, followed in Metzger Dairy 
of San Antonio v. City of Laredo, 
276 S.W.2d 866, error refused no. 
reversible error. 

BostUity to race or rellgloii 
A law applied to deny a person a 
right to earn a living or hold any 
iob because of hostility to his par¬ 
ticular race, religion, beliefs, or be¬ 
cause of any other reason having no 
rational relation to regulated activi¬ 
ties, cannot be supported under the 
constitutibiu 


U.S.—^Inland Steel Co. v. N. L. R. B., 
C.A7, 170 F.2d 247, 12 AL.R.2d 240, 
certiorari denied 69 S.Ct 887, 836 
U.S. 960, 93 L.Bd. 1112, affirmed. 
American Communications Ass’n, 
C.I.O., v. Douds, 70 S.Ct 674, 839 
U.S. 382, 94 L.Ed. 925, rehearing 
denied 70 S.Ct 1017, 339 U.S. 990, 
94 L.Ed. 1891, and United Steel¬ 
workers of America v. N. L. R. B., 
70 S.Ct 1017, 839 U.S. 990, 94 1^. 
Ed. 1391. 

13. Ind.—^Department of Ins. v. 
Schoonover, 72 N.E.2d 747, 226 
Ind. 187. 

Mo.—Kusnetzky v. Security Ins. Co., 
281 S.W. 47, 818 Mo. 148, 45 AL.R. 
189. 

N.BL-^Ut6 V. Moore, 13 A.2d 143, 
91 N.H. 16. 

N. J,—^Taber v. State Bd. of Registrar 
tion and Examination in Dentistry, 
61 A2d 260, 185 N.J.Law 265, re¬ 
versed ^pn other grounds, 69 A2d 
281, 137 N.J.Law 161, conformed to 
60 A2d 290, 137 N.LLaw 892, 

modified on other groimds 63 A2d 
535, 1 N.J. 843, appeal dismissed 
69 S.Ct 1172, 837 U.S. 922. 98 L. 
Ed. 1730. 

Ohio.—Frecker v. City of Zanesville, 
Com.Pl,. 72 N.B.2d 477. 

S.C.—^McCoy V. Town of York, 3 S,B. 
2d 905, 193 S.a 390. 

Any law which prohibits altogeth¬ 
er an occupation or business which 
does not necessarily injure the public 
in that it is detrimental to health, 
safety or general welfare is unwar¬ 
ranted and invalid. 

Ohio.—Central Outdoor Advertising 
Co. V. Village of Evensdale, Ohio, 
Com.PL, 124 N.E.2d 189. 

Chain store tax 

Statute exacting license tax of 
chain stores is not unconstitutional 
as depriving employees of cha in 
stores of their liberty to engage in 
gainful occupations, since employees 
have no vested right in their respec¬ 
tive jobs, and their liberty of con¬ 
tract remains unimpaired. 

Mich.—C. F. Smith Co. v. Fitzgerald, 
269 N.W. 362, 270 Mich. 659, appeal 
dismissed C. F. Smith Co. v. At¬ 
wood, 56 S.Ct 115, 296 U.S. 669, 80 
L.Ed. 470. 

Dental applianoes or dentures 
Statutory amendment including in 
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the definition of the practice of den¬ 
tistry the constructing, correcting, 
and repairing of dental prosthetic 
appliances or dentures is imconstltu- 
tlonal because it prohibits a legiti¬ 
mate occupation. 

Idaho.—^Berry v. Summers, 283 P.2d 
1093. 

Health ordinance 

Section of O’rdinance of borough 
board of health regulating licensing 
of milk sales, which In effect prohib¬ 
ited sale in such borough of milk 
produced outside of State deprived 
milk company of its right to engage 
in lawful business. 

N.J.—^Borden’s Farm Products of N. 
J. V. Board of Health of Borough 
of Somerville, 114 A.2d 788, 36 N. 
J.Super. 104. 

Politioal considerations 
Section of statute placing paid 
municipal fire departments under 
civil service, limiting firemen to “the 
two great political parties,** violates 
a constitutional provision forbidding 
political tests as a prerequisite to 
the enjoyment of political rights. 
W.Va.—^Prichard v. De Van, 172 S.E. 
711, 114 W.Va. 609. 

Resolutions 

(1) Resolution of Real Estate 
Commission prohibiting real estate 
salesmen from operating as part- 

I time salesmen is invalid as in excess 
! of power granted to Commission by 
! legislature and as depriving part- 
time salesmen of inalienable right to* 
work and earn living. 

Fla.—Lee v. Delmar, 66 So.2d 262. 

(2) Resolution of school board not 
to employ teachers belonging to as¬ 
sociation was not denial of constitu¬ 
tional right to follow chosen profes¬ 
sion. 

Wash.—Seattle High School Federa¬ 
tion No* 200 of American Federa¬ 
tion of Teachers v. Sharpies, 295 
P. 994, 159 Wash. 424, 72 A.L.R. 
1215. 

Sospensloii of penslosi 
A charter provision suspending 
New York City pension while recipi¬ 
ent th^eof is working for the state,. 
New York City, or counties included: 
in New York City, Is not unconstitu¬ 
tional as an unreasonable restraint 
on pen8ioner*a activity or his right 
to hold public office. 



§ 212 CONSnTUnONAL LAW 

In some jurisdictions, the constitutional guaranty 
prohibits individual interference as well as legisla¬ 
tive infringement.!^ The right to work, either in 
employment or independent business is protected in 
some degree against arbitrary action by private 
organizations,!^-® including employers!^-!® and la¬ 
bor unions.!^-!® 

Lhnifations and restrictions. Like other rights 
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equally fundamental,!^* the right to engage in any 
legitimate trade, occupation, business, or profes¬ 
sion is not absolute,!® unqualified,!®*® or unrestrict¬ 
ed, i5.io but is subject to limitation!®*!® or abroga¬ 
tion.!®* 2® The right does not include the right to 
conduct a business or to pursue an occupation in 
any manner desired;!®*2® the right to conduct a 
business or pursue a calling may be conditioned ;!®*50 
and certain kinds of business may be prohibited.!®*86 


N.T.—Cox V. McElUgrott, 298 N.Y.S, 
805, 163 Misc. 619, affirmed 12 N.R 
2d 598, 276 N.T. 604, certiorari de¬ 
nied 68 S.Ct. 945, 304 U.S. 664, 82 
KEd. 1630. 

14. N. J.—^Brennan v. United Hatters, 
65 A. 165, 73 N.J.L.aw 729, 118 Am. 
S.R. 727, 9 Ii.RA.,]>r.S., 254, 9 Ann. 
Cas. 698. 

Cameron v. International Alli¬ 
ance of Theatrical Stsige Employ¬ 
ees and Movingr Plcttire Operators 
of U. S. and Canada, Liocal Union 
No. 884, of Hudson County, 176 A. 
692. 118 N.J.Bq. 11, 97 A.Ii.R. 694. 
Pa.— Erdman v. Mitchell, 66 A. 327, 
207 Pa. 79, 99 Am.S.K. 783, 63 L. 
RA 584. 

Disdiargre of woman npon marriasre 
A stenogrrapher employed by a 
railroad company was not entitled 
to an injimction restralningr a labor 
union from Interfering with her em- 
plosonent under a contract between 
the union and the company providing 
for the discharge of married women 
employees on the ground that the 
discharge of the stenographer con¬ 
stituted an invasion of her constitu¬ 
tional right to earn a living. 

Neb.—^Brisbln v, B. Ij. Oliver Lodge 
No. 336 of Brotherhood of Railway 
Clerks. 279 N.W. 277, 134 Neb. 617. 
1.4.5 CaL—Bautista v. Jones, 166 P. 

2d 843, 26 Cal.2d 746. 

14.10 Cal.—^Bautista v. Jones, supra. 
1.4.15 CaL—^Bautista v. Jones, supra. 
Ohio.—Seligman v. Toledo Moving 
Pictures Operators Union, Local 
228, 98 N.B.2d 64, 88 OhloApp. 137. 
Sarteuders’ union 

Policy of bartenders' union exclud¬ 
ing women from membership and 
seeking at the same time to compel 
an employer to employ only male 
bartenders is contrary to the public 
policy of the state of New York. 
N.Y.—Wilson v. Hacker, 101 N.Y.B.2d 
461, 200 Misc. 124. 

IBmployers’ rights 

(1) The constitution gives an em¬ 
ployer involved in controversy with 
^employees the right to fulfill his 
contracts and to conduct his business. 
HL—Ellingsen v. Milk Wagon Driv¬ 
ers' Union of Chicago, Local 763, 
36 N.B.2d 349, 377 HL 76. 

(2) An employer has the right to 
select his employees and define his 
business policy freely ^thout mo¬ 


lestation or compulsion, and without 
the unsolicited advice of a union. 
N.J .—ISitty Kelly Shoe Corporation 

V. United Retail Employees of 
Newark, N. J., Local No. 108, 9 A 
2d 296, 126 N.J.Ea. 374, reversed 
on other grrounds 8 A2d 767, 126 
N.J.Ea. 318. 

14.20 Cal.—^Bautista v. Jones, 155 
P.2d 343, 26 CaL2d 746. 

15. CaL—C. S. Smith Metropolitan 
Market Co. v. Lyons, 106 P.2d 414, 
16 CaL2d 389. 

Ky.—Kenton & Campbell Benev. Bui> 
lal Ass'n v. Goodpaster, 200 S.W. 
2d 120, 804 Ky. 233--Rawles v. 
Jenkins, 279 S.W. 350, 212 Ky. 287. 
Nev.—State ex. rel. Kassablan v. 
State Bd. of Medical Examiners, 
236 P.2d 827, 68 Nev. 466. 

N.D.—City of Fargo v. Sathre, 86. N. 

W, 2d 89, 76 N.D. 341. 

Wis.—Ex parte Kreutzer, 204 N.W. 

695, 187 Wis. 463. 

15.5 

"This Individual right is not un¬ 
qualified. It does have to yield to 
the higher and greater right of the 
best interests of the people." 

IlL—^Du Page County v. Henderson, 
83 N.B.2d 720, 726, 402 Ill. 179. 
IBblO U.S.—Staten Island Loaders 
V. Waterfront Commission of New 
York Harbor, D.C.N.Y., 117 F. 

Supp. 308. 

Cal.—Ex parte Maki, 138 P.2d 64, 66 
Cal.App.2d 686. 

N.Y.—Camp-Of-The-Plnes v. New 
York Times Co., 63 N.Y.S.2d 476, 
184 Misa 389. 

15.15 HI.—Klein v. Department of 
Registration and Ed.,. 106 N.E.2d 
758, 412 Ill. 75, certiorari denied 
73 S,Ct 93, 1344 U.S. 856, 97 L.Hd. 
664. 

Neb.—Nelseh v. Tilley, 289 N.W. 888, 
137 Neb. 327, 126 AL.R 729. 
Ohio.—Schul V. King, Com.PL, 70 
N.E.2d 378, 

BaJoymeUt of tmXiim of labor ^ 

(1) Constitutional provision guar¬ 
anteeing enjoyments of fruits of 
one's labor, contemplates the classi¬ 
fications which orderly government 
is required to make with respect to 
the subjects of its control. 

N.a—^Motley v. State Bd. of Barber 
Ex aminers, 46 S.E.2d 660, 228 N.a 
837, 175 AL.R 263. 

(2) The provision in barbers act 
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for practice of barbering without 
examination and apprenticeship by 
qualified veterans with three years’ 
experience in barbering while in arm¬ 
ed forces is not violative of consti¬ 
tutional provision guaranteeing en- 
joimient of fruits of one's labor. 
N.C.—^Motley v. State Bd. of Barber 
Examiners, supra. 

Voluntary restriction 
N.J.—Seymour v. Essex County. 
Printing Pressman and Assistants' 
Union No. 31, 23 A2d 169, 19 N.J. 
Misa 666. 

15.20 Ohio,—Schul v. King, Com.Pl., 
70 N:B.2d 878. 

15.26 U.S.—Nebbla v. New York. 
N.Y„ 54 S.Ct. 606, 291 U.S. 60, 78 
L.Ed. 940. 

Staten Island Loaders v. Water¬ 
front Commission of New York 
Harbor, D.C.N,Y., 117 F.Supp. 808. 
CaL—Ex parte MakL 133 P.2d 64, 66 
CaLApp.2d 636. 

Mass.—^Merit Oil Co. v. Director of 
Division of Necessaries of Life, 66 
N.E.2d 629, 319 Mass. 801. 

N.T.^—Camp-Of-The-Plnes v. New 
York Times Co., 63 N.Y.S.2d 476, 
184 Misa 889. 

15.30 U.S.—Nebbla v. New York, N. 
Y., 64 S.Ct. 606, 291 U.S. 60, 78 L 
Ed. 940. 

Staten Island Loaders v. Water¬ 
front Commission of New York 
Harbor, D.C.N.Y., 117 F.Supp. 308. 
Cal.—Ex parte MakL 183 P.2d 64, 

I 66 Cal.App.2d 635. 

N.Y.—Camp-Of-The-Pinea v. New 

York Times Co., 68 N.Y.S.2d 476, 
184 Misa 389. 

Personal fitness 

The principle, lustlfping require 
ments of personal fitness as a condi¬ 
tion for engaging in an occupation is 
a narrow exception to pertinent con¬ 
stitutional guaranties of .personal 
liberty which cannot be enlarged- be¬ 
yond its proper-scopa 
N.a— State V. Harris, 6 S.E.2d 864, 
216 N.C. 746, 128 AL.R 668. 

15.35 U.S.—Nebbia v; New York, N. 
Y., 64 S;Ct 606, 291 U.S. 60, 78 L. 
Bd. 940. 

Staten Island Loaders v. Water¬ 
front Commission of ^New York 
BCarbor, D.aN.Y., 117 FiSupp. 308. 
N. Y.—Cainp-Of-The-Plnes v. New 
York Times Co., 63 N.Y.S.2d 476; 
184 Misa 889. 
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The constitutional right to engage in any lawful 
business or occupation is subject to a reasonable 
and necessary exercise of the regulatory powers of 
government in the public interest or welfare.!^ The 
inalienable right of every citiz^ to follow the 
common industrial occupations of life does not ex¬ 
tend to the pursuit of professions or vocations of 
such nature as to require special knowledge or 


CONSTITUTIONAL LAW § 212 

peculiar skill,and are, therefore, a proper sub¬ 
ject for supervision in Ihe interest of the public 

welfare.i®»2 

The right is subject to many legislative restric- 
tions,!®-® such as statutory limitations on work¬ 
ing hours,1®*^ the emplo 3 rment of women in cer¬ 
tain occupations,1®*® minimum wages,i®-® age lim- 


16. Oal.—^Rosenblatt v. California 
State Bd. of Pharmacy, Dept of 
Professional and Vocational Stan¬ 
dards, ISS' P.2d 199, 69 CaLApp. 
2d 69-—Whitcomb v. Emerson, 115 
P.2d 892, 46 CaLApp.2d 263. 

(ja.—Abel v. State, 13 S.B.2d 507, 
64 Ga.App. 448—^De Berry v. City of 
Lia Grangre, 8 S.£12d 146, 62 Ga. 
App. 74. 

HI.—Klein v. Department of Regris- 
tratlon and Ed., 105 lT.E.2d 758, 
412 Ill. 75, certiorari denied 73 S. 
Ct 93, 844 U.S. 855, 97 LuEd. 664— 
People V. JeriT*, 36 N.E.2d 787, 377 
JXL 498. 

Iowa.—Central States Theatre Corp. 
V. Sar, 66 N.W.2d 450. 

Ky.—Eenton & Campbell Benev. Bur¬ 
ial Ass*n V. Goodpaster, 200 S.W. 
2d 120, 304 Ky. 283. 

Mass.—In re Opinion of the Justices, 
126 K.E.2d 100—^Mansfield Beauty 
Academy v. Board of Regristratlon 
of Hairdressers, 96 N.E.2d 145, 326 
Masa 624—^In re Opinion of the 
Justices, 79 N.E.2d 883, 822 Mass. 
756—^Merit Oil Co. v. Director of 
Division of Necessaries of Life, 65 
N.E.2d 529, 819 Mass. 301. 

K.J.—^Lane Distributors v. Tilton, 81 
A.2d 786, 7 N.J. 349. 

. Amodlo V. Board of Com’rs of 
Town of West New York, 43 A.2d 
889, 133 N.J.Law 220—^Petrano v. 
New Jersey State Board of Barber 
Examiners; 15 A.2d 893, 125 N.J, 
Law 391. 

N.M.—State v. Spears, 259 P.2d 856, 
57 N.M. 400, 39 A.L.R.2d 596. 

N.D.—State v; Cromwell, 9 N.W.2d 
914, 72 N.D. 566. 

Ohio.—Schul V. Klngr, Com.Pl., 70 
N.B.2d 378. 

Okl.—Oklahoma City v. Johnson, 82 
P.2d 1057, 183 Okl. 430. 

Or.—Christian v. La Forgre, 242 P.2d 
797, 80$, 194 Or, 460. 

S.D.—City of Sioux Falls v. Kadingr- 
er, 60 N.W:2d 797, 7A S.D. 217. 

Tex.—Texas Underwriters v. ^ Mar¬ 
tin^, Civ.App:, 140 S.V^.2d 682— 
Sherman r. State Board of Dental 
Examiners, Civ.App., 116 S.W.2d 
843. : ' ■ . 

Businesses and occupations as sub¬ 
ject to- reasonable' exercise of the 
police power Me supra, 5 § 188, 189. 

Suitability 

Regnilation ' cif a particular busi¬ 
ness, occupation or activity fof pur¬ 


pose of requiring that those engag¬ 
ed therein be suitable therefor is 
proper so far as a special demand for 
suitability may be foimd in the par- 
'ticular business, occupation or activ¬ 
ity, but if the demand is general and 
applicable to all business and indus¬ 
trial pursuits in equal force, a. par¬ 
ticular pursuit lacking special de¬ 
mand therefor may not be singled 
out for subjection to public control. 
N.H.—State v. Moore, 13 A.2d 148, 91 
N.H. 16. 

She right of reasonable regulation 
is a modification of the sweeping 
generalization that everyone has a 
right to pursue any lawful calling. 
AJa.—State ex rel. Gaillard, 34 So.2d 
182, 250 Ala. 828—State v. Pola- 
kow’s Realty Experts, 10 So.2d 461, 
243 Ala. 441, certiorari denied 63 
S.Ct 1156, 319 U.S. 760, 87 L.Ed. 
1705, and Strumpf v. State of Aia- 
bama, 63 S.Ct. 1155, 819 U.S. 750, 
87 L.Bd. 1705. 

The power of state to provide for 
general welfare of its people author¬ 
izes it to prescribe all such regula¬ 
tions for pursuing occupation as in 
its judgment will secure or tend to 
secure them against consequences of 
ignorance and incapacity, as well as 
.deception and fraud. 

CaJ.—Whitcomb v. Emerson, 115 P. 
2d 892, 46 Cal.App.2d 263. 

16.1 Conn.—Amsel v. Brooks, 106 
A.2d 152, 141 Conn. 288, appeal 
dismissed 75 S.Ct. 125, 348 U.S. 880, 

99 L.Bd.-- —Application of Dodd, 

42 A.2d 86, 131 Conn. 702—Petition 
of O’Brien, 63 A. 777, 79 Conn. 46. 

Miss.—^Board of Com’rs Miss. State 
Bar V.. Collins, 59 So.2d 361, 214 
Miss. 782. 

16.2 Conn.—Amsel v. Brooks, 106 

A.2d 152, 141 Conn. 288, appeal 
dismissed 75 S.Ct. 125, 848 U.S. 
880, 99 L.Bd.-w 

Physlolau 

A physician’s right to practice his 
profession must yield to govern¬ 
ment’s paramount right to protect 
public health by any rational means. 
—State ex rel. Kassabian v. 
State Bd. of Medical Examiners, 
235 P.2d 827, 68 Nev. 466. .. 

16.3 Cal.—Bautista v. Jones, 166 P. 
2d 343, 26 Cal.2d 746. 

p^a.—Caldwell v. Mann, 26 So.2d 
788, 167 Fla. 633. 
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Zoning ordinance 

Where municipalities were grant¬ 
ed the power to establish zoning or¬ 
dinances restricting the location of 
places of business of liquor licensees, 
an ordinance, which prohibited a~ • 
pllcant from engaging in the busi¬ 
ness of a retail liquor store at a lo¬ 
cation within 2600 feet of enother 
licensee, did not deprive the appli¬ 
cant of any constitutional right to 
engage in businesa 
Fla.—State ex reL Dixie Inn v. City 

of Miami, 24 So.2d 706, 156 Fla. 

784, 163. A.L.R. 577. 

16.4 Cal.—^Bautista v. Jones, 166 P. 

2d 348, 26 Cal.2d 746. 

16.6 Provlsioa fozbiddiugr dlsorlml- 
UAltlolL 

(1) The constitutional provision 
that no person shall, on account of 
sex, be disqualified from entering on 
or pursuing any lawful business, vo¬ 
cation or profession, is subject to 
such reasonable regulations as may 
be imposed in the exercise of police 
powers; and a particular class of 
women has no constitutional right 
to be employed in a pcurtlcular busi¬ 
ness when the effect of such employ¬ 
ment would be detrimental to society. 
Cal.—^People v. Jemnez, 121 P.2d 

543, 49 Cal.App.2d Supp. 739. 

(2) The provision of the Alcohol¬ 
ic Beverage Control Act that every 
person who uses the services of a fe¬ 
male in mixing alcoholic beverages 
on any premises used for sale of al¬ 
coholic beverages for consumption 
on the premises, or any female who 
renders such services on such prem¬ 
ises, imless she is a licensee or the 
wife of a licensee, is guilty of a 
misdemeanor, does not violate the 
constitutional provision that no per¬ 
son shall, on account of sex, be dis¬ 
qualified from entering on or pursu¬ 
ing any lawful business, vocation or 
profession. 

Cal.—People v. Jemnez, supra. 

(3) The ordinance forbidding ad¬ 
ministration of massage to person 
of opposite sex is not unconstitution¬ 
al as violating constitutional provi¬ 
sion that no person shall on account 
of sex be disqualified from pursuing 
any vocation. 

Cal.—Ex parte Maki, 133 P.2d 64, 66 

Cal.App.2d 635. 

16.6 Cal.—^Bautista v. Jones, 155 P» 
I 2d 343, 25 Cal.2d 746^ 
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its for employment,licensing acts,^^*® and safe¬ 
ty regulations.^®*® Such right is equally subject to 
■peaceful, economic pressure by labor organiza¬ 
tions seeking legitimate ends,^®*^® such as condi¬ 
tions of work,^®*^^ collective rather than individ¬ 
ual bargaining,^seniority privileges and other 
methods of advancement,^®*!® and the tmion or 
•closed shop.!®*!^ 

The right to engage in a lawful business or oc¬ 
cupation must be protected against arbitrary in¬ 
terference by the state or its subdivisions,!®*!® and 
the legislature may not under the guise of pro¬ 
tecting the public interest arbitrarily interfere with 
private business,!®-!® prohibit lawful occupa¬ 
tions,!®*!'^ or impose unreasonable and unneces¬ 
sary restrictions on them.!-®*!® An individual's 
right to engage in a lawful business may not be 
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arbitrarily denied to him and granted to anntb .r 
under the guise of regulations.'*-^* There is no 
arbitrary deprivation of the constitutional right 
where its exercise is not permitted because of failure 
to comply with conditions imposed for the pro¬ 
tection of society,'*-** 

§ 213(1). Freedom of Speech and of fhe Press 

Freedom of speech and freedom of press are funda- 
mental personal rights and liberties guaranteed by the 
federal and state constitutions, under which any person 
hae the right freely to utter and publish whatever he 
may please with immunity from legal censure and pun¬ 
ishment for the publication as long as it is not harmful 
in its character when tested by such standards as the law 
affords. 

Freedom of speech and freedom of press are 
fundamental personal rights and liberties,!®*®® which 


16.7 CaL—Bautista v. Jones, supra. 

16.8 CaL—^Bautista v. Jones, supra. 
Cblropraotilo praotioe 

.Ark.—Stroud v. Crow, 186 S.W.2d 
1025, 199 Ark. 814. appeal dismiss¬ 
ed 61 S.Ct. 17, 811 U.S. 607, 86 I*. 
Ed. 885. 

Plumbers’ Heeiuring ordtnaaioe fts- 
ing: reasonable requirements as to 
♦examination and fees did not deny 
rigrbt to work. 

:SJD.—City of Sioux Falls £ad- 
Ingrer, 69 N.W.2d 681. 

Taadoab operattoa 
A city council's refusal to renew 
•expiring: permits to operate taxicabs 
under ordinance requiring: certlfi- 
•cates of public convenience and ne¬ 
cessity and licenses for such opera¬ 
tion was not invalid as depriving: 
permittees of vested or inherent 
rigrhts to continue in their chosen 
occupation. 

Va.—Elzee v. Conway, 85 S.E.2d 99, 
184 Va. 800. 

16.8 Cal.—^Bautista v. Jones, 155 P. 

2d 843; 25 CaL2d 746. 

16^10 CaL—Bautista v. Jones, supra. 
16.11 CaL—^Bautista v. Jones, supra. 

16.18 Cal.—Bautista v. Jones, supra. 

16.13 CaL—Bautista v. Jones, supra. 

16.14 CaL—^Bautista v. Jones, supra. 
'*An employer has no constitutional 

•right to conduct his business as 
closed nonunion shop." 

*CaL—C. S. Smith Metropolitan Mar¬ 
ket Co. V. Lyons, 106 P.2d 414, 419, 
16 CaL2d 889. 

16.15 K.J.—I^ane Bistributors v. 
TtLton, 81 A.2d 786, 7 N.J. 849. 

16.16 Bel.—State v. Tabasso Homes, 
28 A.2d 243, 8 Terry 110. 

Md.—^Maryland Coal St Realty Co. v. 
Bureau of Mines of State, 69 A. 
2d 471, 198 Md. 627. 

16.17 BeL—State v. Tabasso Homes, 
28 A.2d 248, 8 Terry 110. 


Iowa.—Central States Theatre Corp. 

V. Sar. 66 N.W.2d 460. 

Taken, away 

The right to engage in a lawful 
and useful occupation cannot be tak¬ 
en away under the guise of regu¬ 
lation. 

Neb.—Nelsen v. Tilley, 289 N.W. 888, 
187 Neb. 827, 126 A.L.R. 729. 

16.18 BeL—State v. Tabasso Homes, 
28 A.2d 248, 3 Terry 110. 

Iowa.—Central States Theatre Corp. 
V. Sar, 6$ N.W.2d 460—State, for 
Use and Benefit of Sioiix City v. 
Harrington, 296 N.W. 221, 229 
Iowa 1092. 

Md.—Maryland Coal St Realty Co. v. 
Bureau of Hines of States 69 A.2d 
471, 193 Md. 627. 

Motor vehlole dealer’s Uoease 
A provision in regulatory statute 
I limiting issuance of motor vehicle 
I dealer's license for sale of new auto¬ 
mobiles to persons enfranchised by 
manufacturers of new motor vehicles, 
is an tinlawful restriction on 
right of a person to adopt and follow 
a lawful industrial pursuit. 

Neb.—Nelsen v. Tilley, 289 N.W. 888, 
137 Neb. 327, 126 A.L.R. 729. 
BegnOatioa of trade in gasoline 
Regulation of trade in gasoline 
should not go beyond demands of 
public interest which vindicates its 
exercise, and shall in no sense be ar¬ 
bitrary or capricious, since an exer¬ 
cise of power that exceeds the bounds 
of reasonable necessity runs afoul 
of fundamental common right to en¬ 
gage in lawful pursuit. 

N.J.—Relngold v. Harper, 71 A.2d 
54, 6 N.J. 182. 

16.19 Va.—Flax v. City of Rich¬ 
mond, 52 S.E.2d 260, 189 Va. 273. 

16.80 U.S.—Walton v. City of At- 
l^ta, B.COa., 89 F.Supp. 809, 
modified on other grounds, CA., 
180 F.2d 148, set aside on other 
grounds 181 P.2d 693, certiorari 
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denied 71 S.Ct. 56, 840 U.S. 823, 95 
L..Bd. 604. 

Cal.—Whitcomb v. Emerson, 116 p. 

2d 892, 46 Cal.App.2d 263. 
Qn aliflo atiomi for ealling or profes- 
Sion 

If qualifications required are ap« 
propriate to calling or profession, 
and attainable by reasonable study 
or application, no objection to their 
validity can be raised because of 
their stringency or difficulty, and it 
is only when they have no relation 
to such calling or profession, or are 
unattainable by such reasonable 
study and application, that they can 
operate to deprive one of his right 
to pursue lawful vocation. 

CaL—Whitcomb v. Emerson, supra. 
16.50 U.S.—Jones v. City of Opelika, 
Ala, 62 S.Ct 1231, 816 U.S. 584, 

86 L.Ed. 1691, 141 A.L.R. 614, va¬ 
cated on other grounds 68 S.Ct 890. 
819 U.S. 108, 87 L.Bd. 1290—Bow¬ 
den V. City of Fort Smith, Ark., 
62 S.Ct 1231, 816 U.S. 684, 86 BEd. 
1691, 141 A.L.R. 514, vacated on 
other grounds 63 S.Ct 890, 819 U. 
S. 108, 87 L.Bd. 1290—Jobln v. 
State of Arizona, Ariz., 62 S.CL 
1231. 316 U.S. 584, 86 BEd. 1691, 
141 A.L.R 614, vacated on other 
grounds 68 S.Ct 890, 819 tj.S. 103, 

87 L.Ed. 1290—Schneider v. State 
of New Jersey, Town of Irvington, 
CaL Masa N.J. St Wls., 60 RCt 
146, 808 U.S. 147, 84 L.Ed. 155. 

Stapleton v. Mitchell, B.C.Kan.. 

. 60 F.Supp. 51, appeal dismissed 
Mitchell V. McBHroy, 66 S.Ct 172, 
two cases, 826 U.S. 690, 90 L.E^. 
406—^Borcbert v. City of Ranger, 
B.C.Tex., 42 F.Supxk 677. 

CaL—^In re Whitney, 184 P.2d 516, 
57 CaLApp.2d 167. 

People V. Arnold, 278 P.2d 711, 
127 CaLApp.2d Supp. 844. 

B.C.—U. S. V. Bryan, D.ia, 72 F.Supp. 
58, affirmed Barsky v. U. S., 167 
F.2d 241, 88 U.S.AppJD.a 127, cer- 
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are the comer stones of Anglo-Saxon democratic anteed against invasion by the federal govem- 

institutions.i'^ While such freedoms are not the ment by the First Amendment to the Constitution 

subjects of direct constitutional grant by the fed- of the United States, which provides that '^Congress 

eral Constitution, they are constitutionally recog- shall make no law . • . abridging the freedom 

nized and confirmed as attributes of liberty inci- of speech, or of the press, . . . and they are 

dent to all persons under the Constitution and laws protected against infringement by the state gov- 

of the United States.^7.6 These freedoms are guar- emments by similar guaranties in the constitutions 


tiorarl denied 68 S.Ct 1511, 834 
U.S. 843, 92 Ii.S3d. 1767; affirmed 
Morford v. IT. S., 176 P.2d 64, 85 
U.S.APP.D.C. 172, affirmed 70 S.Ct 
586, 339 U.S. 258, 94 L..Ed. 815, re¬ 
hearing denied Barsky v. U. S., 70 
S.Ct 1001, 339 U.S. 971, 94 L..Bd. 
1379. 

Hd.—Smith V. Higlnbothom, 48 A. 2d 
754, 187 Md. 115. 

N.J.—^Thomas v. Casey, 1 A.2d 866, 
121 N.J.Law 185, affirmed 9 A.2d 
294, 123 N.J.Law 447. 

XTot subject to vote 
One’a right to free speech and a 
free press may not be submitted to 
vote, and it depends on the outcome 
of no election. 

U.S.—West Virginia State Board of 
Education v. Barnette, W.Va., 63 
act 1178, 819 U.S. 624, 87 L..Bd. 
1628, 147 A.li.R. 674. 

Neb.—^Hanson v. Union Pac. R. Co., 71 
N.W.2d 526, 160 Neb. 669. 

Xuvlolable zigbt 

Freedom of speech and press Is in¬ 
violable right, on which it must be 
presumed that legislature did not in¬ 
tend to infringe by legislation. 

N.T.—^Dairymen's Lieas^e Co-Opera¬ 
tive Ass’n V. Brockway Co,, 18 N, 
Y.S.2d 551, 173 Mlsc. 183. 

17. N.J.—City of Absecon v. Vet- 
tese, 100 A.2d 750, 13 N.J. 581. 
Wls.—State V. Pierce, 158 N.W. 696, 
163 Wls. 615. 

*lt is recogrnized in England, Cana¬ 
da, and in America, in fact, in every 
English speaking government that 
the press is one of the most potent 
factors in the establishment and 
maintenance of free government 
known to an enlightened civilization. 
The Framers of the Constitution of 
the United States, and of our State 
Constitution, were not unmindful of 
this fact when they wrote into these 
instruments the provisions guaran¬ 
teeing the freedom of speech and of 
the press. A free government has 
never tolerated the muzzling of the 
press or the stifling of free speech. 
At most, it has only held those who 
enjoy this freedom answerable for 
an abuse thereof." 

Ala.—^Barton v. City of Bessemer, 173 
So. 626, 628, 284 Ala. 20. 

Xhdlspensable oonditiou 

(1) The freedom of speech guar¬ 
anteed by the First Amendment is 
the matrix, the indispensable condi- 
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tlon, of nearly every other form of 
freedom. 

U.S.—N. li. R. B. V. Ford Motor Co., 
C.C.A.6, 114 F.2d 905, certiorari de¬ 
nied 61 S.Ct. 621, 312 U.S. 689, 85 
Ii.Bd. 1126. 

(2) Freedom of the press guaran¬ 
teed by federal constitution was not 
created merely for beneflt of the 
press, but because it is essential to 
the preservation of free government 
and progress of civilization. 

Mo.—^Barber v. Time, Inc., 169 S.W. 

2d 291, 348 Mo. 1199. 

Furposa and funotiou 

(1) A function of free speech un¬ 
der our system of government is to 
invite dispute, and free speech may 
best serve its high purpose when it 
induces a condition of unrest, creates 
dissatisfaction with conditions as 
they are, or even stirs people to an¬ 
ger. 

U.S.—^Terminlello v. City of Chicago, 
Ill., 69 S.Ct 894, 337 U.S. 1, 93 
KEd. 1131, rehearing denied 69 S. 
Ct 1490, 337 U.S. 934, 93 L.Ed. 1740. 

(2) Purpose of privilege is to en¬ 
able others to make an informed 
judgment as to what concerns them. 
U.S.— N, li, R. B. V. Federbush Co., C 

C.A.2, 121 F.2d 954. 

PubUo policy 

The right of freedom of speech, of 
fair comment with an honest pur¬ 
pose in matters of public concern, is 
founded on public policy. 

Mont.—Griffin v. Opinion Pub. Co., 
138 P.2d 580, 114 Mont. 502. 

17.5 U.S.—^Douglas v. City of Jean¬ 
nette, C.aA.Pa., 180 F.2d 662, af¬ 
firmed 63 S.Ct 877, 819 U.S. 167, 87 
L.Ed. 1324, rehearing denied 63 S. 
Ct 1170, 319 U.S. 782, 87 L.Ed. 1726. 
Ohio.—^Fawick Airflex Co. v. United 
Elec., Radio & Mach. Workers of 
America, Local 735, C.I.O., App., 92 
N.E.2d 431, appeal dismissed 98 N. 
E.2d 480, 154 Ohio St 206. 

la U.S.—^Martin v. City of Struth- 
ers, Ohio, 63 S.Ct 862, 882, 319 U. 
S. 141, 167, 87 Li.Bd. 1313—ChapUn- 
sky V. State of New Hampshire, N. 
H., 62 S.Ct 766, 316 U.S. 668, 86 L. 
Ed. 1031—^Bridges v. State of Cal¬ 
ifornia, CcO., 62 S.Ct 190, 314 U. 
S. 252, 86 L.Ed. 192, 159 A.L.R. 
1346. 

N. L. R. B. V. Montgomery Ward 
& Co., C.CJL8, 167 F.2d 486—N. L. 
R. B. V. American Pearl Button Co., 
C.C.A.8j 149 .P.2d 311—Douglas v. 
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City of Jeannette, C.C.A.Pa., 130 F. 
2d 662, affirmed 63 S.Ct 877, 319 

U. S. 167, 87 L.Bd. 1324, rehearing 
denied 63 S.Ct 1170, 319 U.S. 782, 
87 L.Ed. 1726—Powe v. U. S., C.C. 
A.Ala., 109 P.2d 147, certiorari de¬ 
nied U. S. V, Powe, 60 S.Ct 717, 
809 U.S. 679, $4 L.Ed. 1023. 

Local 809, United Furniture 
Workers of America, C. I. O. v. 
Gates, D.C.Ind., 76 F.Supp. 620— 
Zimmerman v. Village of London, 
D.C.Ohlo, 38 F.Supp. 682. 

Cal.—Danskin v. San Diego Unified 
School Dist, 171 P.2d 885, 28 Cal. 
2d 536. 

People V. Arnold, 273 P.2d 711, 
127 Cal.App.2d Supp. 844. 

D.C.—Rumely v. U. S., 197 P.2d 166, 
90 U.S.App.D.C. 382, affirmed 73 S. 
Ct 643, 846 U.S. 41, 97 L.Ed. 770. 
la—City of Blue Island v. Kozul, 41 
N.E.2d 516, 379 Ill. 611. 

Montgomery Ward & Co. v. 
United Retail, Wholesale & Dept. 
Store Employees of America, CIO, 
70 N.B.2d 75, 880 lUApp. 49, af¬ 
firmed 79 N.B.2d 46, 400 Ill. 88. 
Mich.—^Book Tower Garage v. Local 
No. 416, International Union, 
United Automobile Workers of 
America, 296 N.W. 320, 296 Mich, 
680—^Bx parte Gilliland, 280 N.W. 
63, 284 Mich. 604, certiorari denied 
69 S.Ct 583, 806 U.S. 643, 83 L.Ed. 
1042, rehearing denied 69 S.Ct. 641, 
306 U.S. 669, 83 L.Ed. 1063. 

Mo.—^Barber v. Time, Inc., 159 S. 

W.2d 291, 348 Mo. 1199. ^ 

N.M.—Curry v. Journal Pub. Co., 68 
P.2d 168, 41 N.M. 318. 

Or.—^Americem Federation of Labor 

V. Bain, 106 P.2d 644, 166 Or. 183, 
130 ALR. 1278. 

Tex.—^Local Union No. 47, Intern. 
Broth, of Teamsters, Chauffeurs, 
Warehousemen and Helpers v. 
Cain, Brogden & Cain, Inc., Civ. 
App., 272 S.W.2d 543. 

**Flrst Amendment, . . . ex¬ 

presses one of those 'fundamental 
principles of liberty and justice 
which lie at the base of all our civil 
and political institutions' (Hebert v. 
State of Louisiana, 47 S.Ct. 103, 104, 
272 U.S. 312, 316, 71 L.Bd. 270, 48 A 
L.R 1102), and, as such, is embodied 
in the concept 'due process of law' 
(Twining v. State of New Jersey, 29 
S.Ct 14, 211 U.a 78, 99, 63 L.Ed. 97).” 
U.S.—Grosjean v. American Press 
Co., IsL, 66 S.Ct. 444. 447, 297 U.S. 
238, 80 L.Ed. 660. 
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of the respective states.^® The rights to freedom to every person due process of law.^^ Consequent- 

of speech and press and to freedom of assembly' ly, the constitutional guaranty of free speech is 

and petition, although not identical^ are inseparable, a national right, federally guaranteed, which no 

and are cognate rights,^^*® state, nor all together, nor the nation itself, can 

prohibit, restrain, or impede. 22.5 

The First Amendment to the federal Constitu¬ 
tion, like other of the first ten amendments discuss- The right of free speech and of free press is a 
ed generally in § 69. supra, is a limitation on the general one which is not limited to any particular 

power of congress only,^® but, as disclosed infra class of persons,^and the constitutional g^ar- 

§ 213 (2), Hie Fourteenth Amendment safeguards anty, as derived from the Fourteenth Amen^ent, 

liberty of speech and of the press from state ag- applies to all persons without regard to citizen- 

gression. Furthermore, liberty of the press is with- ship,22.i5 and extends to aliens 22.20 Under some 

in the constitutional guaranties of life, liberty, prop- provisions, the right of free speech is one guaran- 

erty and the pursuit of happiness,^! and is included teed to na.tural persons only,22.25 and does not ex- 

within state constitutional provisions guaranteeing tend to corporations ;22.80 but it has also been held 


10- BTa.—^Moore v. City Dry Clean¬ 
ers & Ijaundryt So.2d 865—Ste¬ 
phens V. Stickel, 200 So. 396, 146 
Pla. 104. 

Wis.—^Lawson v. Housing* Authority 
of City of Milwaukee, 70 N‘.W.2d 
•605. 

aUmlted guaaraoLty 

In some states, the guaranty is 
only of ‘‘the liberty of the press,” 
and the constitution does not ex¬ 
pressly secure freedom of speech. 
Mass.—Commonwealth v. McCann, 
100 N.R 355, 213 Mass. 213. 

10.5 U.S.—^Thomas v. Collins, Tex., 
66 S.Ct 316, 323 TT.S. 616, 89 L.Bd. 
430, rehearing denied 66 S.Ct. 557, 
823 U.S. 819, 89 KEd. 630. 

20m U.S.—^Massachusetts Unlvers^- 
1st Convention v. Hildreth & Rog¬ 
ers Co., C.A.Mass., 183 P.2d 497— 
Mclntlre v. Win. Penn Broadcast¬ 
ing Co. of Philadelphia, C.CA-Pa., 
161 P.2d 697, certiorari denied 66 
S.Ct. 630, 327 U.S. 779, 90 L.Bd. 
1007. 

^ International Union of Mine, 
Mill and Smelter Workers v. Ten¬ 
nessee Copper Co*, D.C.Telnn., 31 
P.Supp. 1015—^Buxboin v. City of 
Riverside, D.C.CaL, 29 P.Supp. 3. 
CaL—People v. Arnold, 273 P.2d 711, 
127 Cal.App.Supp. 844. 

Pla.—^Pennekamp v. State, 22 So. 2d 
876, 166 Pla. 227, reversed on other 
grounds 66 S.Ct 1029, 328 U.S. 831, 
90 L.Bd. 1296: 

Ga.—Loomis v. City of Atlanta, 60 
S.B.2d 897, 82 GaApp. 346, fol¬ 
lowed in 60 S.B.2d 400, 82 Ga.App. 
349. 

Kan.-^tate v. Freeman, 66 P.2d 862, 
148 Kan. 816. 

Me.-^tate v. Mockus, 113 Au 89; 120 
Me. 84, 14 A.L.R 871. 

Mont.—State v. Kahn, 182 P. 107, 66 
. Mont. 108. 

Ohio.—State v. Kaissay, 184 NJEi 521, 
.126 Ohio St. 177. '; 

Va.—Weston V. CommonwiBalth, 77 S; 
B.2d 406, 196 Va. 17^Rica v. Com¬ 
monwealth, 49 S.B.2d 342, 188 Ta. 
224, 3 A.L.R2d 1892. 


Wash.—State v. Haffer, 162 P. 45, 
94 WasbL 136. 

Puerto Bloo 

The First Amendment has been 
held to be In force in Puerto Rico. 
Puerto Rico.—^Bx parte Acevedo, 1 
Puerto Rico 276. 

21. ■ Ala.—^Barton v. City of Besse¬ 
mer, 173 So. 626, 234 Ala. 20. 

22. Ala.—^Barton v. City of Besse¬ 
mer, supra. 

22.5 U.S.—H. L. R. B. v. American 
Pearl Button Co., C.C.A.8, 149 P.2d 
311. 

Md.—^Howard Sports Daily v. Weller, 
18 A.2d 210, 179 Md. 355. 

Mo.—^Barber v. Time, Inc., 169 S.W. 
2d 291, 348 Mo. 1199. 

22.10 U.S.—-N. L. R. B. v. Montgom¬ 
ery Ward & Co., C.C.A. 8, 167 P.2d 
486. . . 

xrvery class or group 

The constitutional guaranty of 
free speech is not. confined to labor 
organizations but is general and ex- 
, tends to every class or . group of cit¬ 
izens. 

<>!.—Elx parte Lyons, 81 P.2d 190, 27 
CaLApp.2d 293.' 

BSembers of matual benaOt assoola- 
tlon heia included. 

Ohio.—Crossen v. Dully, 103 !N’.B,2d 
769, 90 Ohio App. 262. 

22.15 U.S.^—^Hague v. Committee for 
Industrial Organization, N.J., 69 S. 

, Ct. 964, 307 U.S. 496, 83 L.Bd. .l423. 
Douglas V. City of Jeannette, O.C. 
A.Pa., 130 P.2d 652, affirmed 63 
’S.Ct. 877, 319 US. 167, 87 L.Bd. 
1324, rehearing denied 63 S.Ct. 
1170, 319 US. 782, 87 L.Bd. 1726. 

Ghadiali v. .Delaware State Med¬ 
ical Soc., D.CDel., 28 P.Supp. 841. 
Pa.—^Borough of LansdaJe v. Stoudt, 
Quar.Sess., 68 Montg.Co. 334, 44 
Mun.L.R 92. 

Oitizeois and other peamns 
: ^The* right of free speech and ft^ee 
press, understood with the limita¬ 
tions to "prevent abuses whic^ the 
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law has always annexed to such free¬ 
doms, is the right both of citizens 
and other persons In the United 
States and the several states. 
Xr.S.—Powe V. U. S., C.C.A.Ala., 109 
P.2d 147, certiorari denied U. S. v. 
Powe, 60 S.Ct, 717, 309 U.S. 679, 
84 L.Bd. 1028. 

22.20 U.S.—^Bridges v. Wlxon, Cal,, 
65 S.Ct. 1443, 326 U.S. 136, 89 L.Bd. 
2103. 

A pending deportation does not 
make unavailable to aliens guaranty 
of freedom of speech. 

U.S.—^U. S. ex rel. Mezel v. Shaugh- 
nessy, C.A.N.T., 196 P.2d 964, re¬ 
versed on other grounds Shaugh- 
nessy v. U. S. ex rel. Mezei, 78 S.Ct 
625, 346 U.S. 206, 97 L.Ed. 956. 
‘<fitizen” 

A person who is not a citizen ei¬ 
ther of the state or of the United 
States is not included within a con¬ 
stitutional provision that every “citi¬ 
zen’* .may freely speak, write, and 
print on any subject. 

Pa.—Goldman v. Reybum, 36 Pa.Co. 
681. 

22J25 US.—^Hague v. Committee for 
Industrial Organization, N.J., 59 
S.Ct 964, 807 U.S. 496, 83 L.Ed. 

I 1423. 

BAHinark Productions v. Mosley, 
C.A.MO., 190 P.2d 904. 

VoluAtary association. 

Union, which was a voluntary as¬ 
sociation, did not have any standing 
in Federal District Court to raise is¬ 
sue Of deprivation of ftreedom of 
speech since such constitutional 
guaranty is personal in nature and 
can be urged only by an individual. 
US.—^International Ladles* Garment 
Workers* Union, ‘APL v. Seamprufe 
Inc., D.C.Okl., 121 P.Supp. 165. 

22.30 U.S.—^Hague v. Committee for 
Industrial Organization^ N.J., 59 S. 
Ct. 964, 807 U.S. 496, 83 Ii.Ed..l42S. 
IT.J.—American League of PTiendia of 
New Germany of Hudson County 
V. Eastmead, 174 A. 166, 116 N.J* 

, Eq. 487. 
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that liberty of the press is enjoyed, not only by 
individuals, but by associations of individuals, such 
as labor unions and corporations, although a cor¬ 
poration is not a “citizen” and must find its pro¬ 
tection against abridgement of its liberty by state 
action in the “due process” clause of the constitu¬ 
tion, rather than in the “privileges and immunities” 

clause.22S5 

Freedom of the press and freedom of speech gen¬ 
erally are the same, being distinguished only in the 
form of utterance.28 The “liberty of the press” is 
not confined to newspapers and periodicals, but 
necessarily embraces pamphlets, leaflets, and every 
sort of publication affording a vehicle of informa¬ 
tion and opinion.24 Similarly, the constitutional 
right to free speech is not liniited to public address¬ 
es, pamphlets, or words of an individual,24.6 but 
it also embraces every form and manner of dissem¬ 
ination of ideas that appear best fitted to bring, 
such ideas and views to the attention of the gen¬ 
eral populace and to the attention of those most 
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concerned with them.^^-^® The privilege of free 
speech carries with it freedom of choice as to the 
mode of expression that may be employed.24-i5 The 
freedom of speech and press gfuaranteed by the 
constitution includes the use of mechanical and 
manual instrumentalities of communication, such as 
the press, pamphlets, placards, and radio and 
the carrying of signs and banners is a natural and 
appropriate means of conveying information on 
matters of public concern, which may be protected 
under the constitutional guaranty of free speech and 
press.24.26 The constitutional protection for a 
free press is not limited to the exposition of ideas, 
but extends to fictional literature,24.30 and maga¬ 
zines of no value to society are as much entitled 
to the protection of free speech as the best of 
literatures, and they are equally subject to control 
if they are lewd, indecent, obscene, or profaiie.24.36 

The legislature is without power to infringe on 
the constitutional guaranty of freedom-of speech 
and of the press,24-40 so that statutes and ordinances 


22.35 Mass.—^Bowe v. Secretary of 
the Commonwealth, 69 N.B.2d 116, 
320 Mass. 230, 167 A.L 1 .R. 1447. 

23. U.S.—^Francis v. People of Vir¬ 
gin Islands, C.CA.Virgin Islands, 
11 P.2d 860, certiorari denied Fran¬ 
cis V. Williams, 47 S.Ct. 91* 273 U. 
S. 693, 71 L.Bd. 84$. 

Cal.—^Bx parte Lyons, 81 P.2d 190, 27 
CaLApp.2d 293. 

Ohio.—Corpus Joxls SeotuiAxim q,uot- 
ed Ixi Johnson v. Scrlpps Puh. Co., 
6 Ohio Supp. 13, 18. 

Spoken or written word 
Where accused, charged with curs¬ 
ing a public officer, was convicted 
under state statute prohibiting any 
person from addressing any offensive, 
derisive or annoying words to any 
other person lawfully in any street 
or any other public place, the stat¬ 
ute could be attacked on the basis 
of “freedom of speech" but not on 
basis of “freedom of press” since 
spoken, not written, word was in¬ 
volved. 

U.S.—Chaplinsky v. State of New: 
Hampshire, N.H., 62 S.Ct. 766, 316 
U.S. 668, 86 L.Bd. 1031. 

*24. U.S.—-Lovell V. City of Griffin, 
Oa., 68 S.Gt. 666, 303 U.S. 444, 82 
L.Bd. 949. 

Kennedy v. City of Moscow, p. 
C.Idaho, 39 P.Supp. 26—^Zimmer¬ 
man v. Village of London,'D.C. Ohio, 
38 F.Supp. 582. 

Ark.--Cole v. City of Port Smith, 
161 S.W.2d 1000, 202 Ark. 614, ;af- 
flrmed 62 S.Ct. 1231, 316 U.S. 684, 
86 L.Bd. 1691, 141 A.L.R. 614, va¬ 
cated on other grounds 63 S.Ct. 890, 
319 U.S. 103, 87 L.B<L. 1290. 

IlL—^Montgomery Ward & Ca v. 

. United Retail, Wholesale & Dept 


Store Bmployees of America, CIO, 
70 N.B.2d 75, 830 IlLApp. 49, af¬ 
firmed 79 ]Sr.B.2d 46, 400 Ill. 38. 
Mass.—^Bowe v. Secretary • of the 
Commonwealth, 69 N.B.2d 115, 320 
Mass. 230, 167 A.L.R. 1447—Com¬ 
monwealth V. Nichols, 18 N.B.2d 
i66, 301 Mass. 684, reversed on 
other, grounds Nichols v. Common¬ 
wealth of Massachusetts. 60 S.Ct 
146, 308. U.S. 147, 84 L.Bd. 166. 
Ohio.-^-OozpuLS juris Secundum quot¬ 
ed in Johnson v. Scripps Pub. Co., 
6 Ohio Supp. 13, 18. 

Okl.—^Emch v. City of Quymon, 127 
P.2d 866, 76 Okl.Cr. 1—Bx parte 
Walrod, 120 P.2d 783, 78 OkLCr. 
299. 

Pa—Commonwealth v. Reid, 20 A. 2d 
841, 144 PaSuper. 669. 

Va—^McConkey v. City of Fredericks¬ 
burg, 19 S.B.2d 682, 179 Va .666. 

Charge 

Freedom of the press, guaranteed 
by amendments to federal constitu¬ 
tion, applies to printed matter 
charged for, as well as to such mat¬ 
ter circulated without charge to re¬ 
cipients. ■ 

Vt-rState V.. Greaves, 22 A.2d 497, 
' li2 Vt 222, followed in State v. 
Johnson, 22 A.2d 601, 112 Vt. 230, 
State V. Clemons, 32 A.2d 601, 112 
Vt 231 and 22 A.2d 602, 112 Vt 
232. ' 

Butertaiunieht faaturw . 

The constitutional guaranties of 
freedom of expression apply .with 
equal force tq news publications and 
entertainment features, ■ and liability 
on publication of either type accrues 
only .in; event of wrongful invasion 
of privacy. 


Cal.—Gill V. Hearst Pub. Co., 263 
P.2d 441, 40 Cal.2d 224. 

24.6 Nev.—State ex reL Culinary 
Workers Union. Local No. 226, v. 
Bighth Judicial Dlst. Court in and 
for Clark County, 207 P.2d 990, 66 
Nev. 166, rehearing denied 210 P.2d 
454. 66 Nev. 166. 

24.10 Nev.—State ex rel. Culinary 
Workers Union, Local No. 226 v. 
Bighth Judicial Dlst Court in and 
for Clark County, supra. 

24.16 Ind.—^Roth v. Local Union No. 
1460 of Retail Clerks Union, 24 N. 
B.2d 280, 216 Ind. 368. 

24JiO U.S.—^Le Baron v. Kem Coun¬ 
ty Farm Labor Union, D.C.Cal, 80 
F.Supp. 161. 

24.25 U.S.—Carlson v. People of 
State of California, Cal., 60 S.Ct. 
746, 810 U.S. 106, 84 L.Bd. 1104, re¬ 
hearing denied 60 S.Ct 1072, 810 

U. S. 667, 84 L.Bd. 1420. 

CaL—^People v. Garcia, 98 P:2d 266, 
37 CalApp.2d Supp. 768. 

N.T.—Pope V. State, 79 N.T.S.2d 466. 
192 Mlsa 687, affirmed 99 N.Y.S. 
2d 1019, 277 App.Div. 1015—People 

V. Nahman, 70 N.Y.S.2d 29, 188 
Misc. 1019, affirmed 81 N.B.2d 86, 
298 N.Y. 96. 

24.30 U.S.—Winters v. People of 
State of New York, NY., 68 S.Ct 
665, 838 U.S. 607, 92 L.Bd. 840. 

24,36 U.S.—Winters v. People of 
State of New York, supra. 

24u40 IlL—^Montgomery Ward & Co. 
V. United Retail, Wholesale & De¬ 
partment Store Bmployees . of 
America^ C.LO., 79 NJB.2d 46, 400 
Ill* 38.^ . . 
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in violation of the constitutional guaranties are null 
and void.25 While the First Amendment restricts 
only the federal government and not private per- 
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sons or corporations, ^5.6 and other provisions pro¬ 
tect the individual against only the action of gov¬ 
ernmental authorities, 25.10 under some constitutions, 


25. IT.S.—■Winters v. People of State 
of New York, N.T., 68 S.Ct 666, 333 
U.S. 507, 92 li.Ed. 840—Jones v. 
City of OpelUja, Ala., 63 S.Ct. 890, 
319 U.S. 103, 87 L.Bd. 1290—^Bow¬ 
den V. City of Fort Smith, Ajk., 63 
act. 890. 319 U.S. 103, 87 L.Bd. 
1290—Jobln V. State of Arizona, 
Ariz... 63 act. 890, 319 U.a 103, 87 
L.Ed. 1290—^Martin v. City of 
Struthers, Ohio, 6$ S.Ct. 862, 882, 
319 U.S. 141, 167, 87 L-Ed. 1313— 
Nichols V. Commonwealth of Mas¬ 
sachusetts, Mass., 60 S.Ci. 146, 308 
U.S. 147, 84 L..Bd. 155—Hagrue v. 
Committee for Industrial Orgrani- 
,zation, N.J.,-59 S.Ct 954, 307 U.S, 
496, 83 Ii.Ed. 1423. 

Ala.—^Barton v. City of Bessemer, 
173 So. 621, 27 Ala.App. 413, re¬ 
versed on other grounds 173 So. 

626, 234 Ala 20. 

CaL—^Danskin v. San Diego Unified 
School Dlst, 171 P.2d 886. 28 CaL 
2d 536. 

D.C.-r-National Ass*n of Mfrs. of U. 
S. V. McGrath, D.C., 103 F.Supp. 
510, vacated as moot McGrath v. 
National Ass'n of MfTs. of U. S., 
73 S.Ct 31. 344 U.S. 804, 97 L.Ed. 

627. rehearing denied 73 S.Ct 181, 
344 U.S. 887, 97 KEd. 687. 

Ky.—^ladd V. Commonwealth, 233 S. 

W.2d 617, 813 Ky. 764. 

Mo.—Ex piirte Hunn, 207 S.W.2d 468, 
367 Mo. 256. 

N.J.—State V. Klapprott, 22 A,2d 
877, 127 Njr.Law 395. 

N.T.—^Bstey v, Coleman, 21 N.T,S.2d 
829, 174 Misc. 780. 

Ohio.—State v. Smith, Mun., 108 N.E. 
2d 582—Corpus JUrls Secundum 
iruoted in Johnson v. Soripps Pub. 
Co., 6. Ohio Supp. 13, 18. 

OkL—^Bfilch V. City of Guymon, 127 
P.2d 865, 75 Okl.Cr. 1. 

Va—Robert v. City of Norfolk, 49 
S.E.2d 697, 188 Va 413. 

Xavalldity of entiro statute 

Where an entire statute in general 
terms infringes on the constitutional 
right of free speech, the statute will 
be stricken down in its entirety. 
CaL—rBx parte Blaney, 184 P.2d 892, 
30 CaL2d 643. 

Thjd soaxstmctioiL and appUoation of 
a city ordinance to facts and circum¬ 
stances of a particular case may ren¬ 
der it unconstitutional as abridging 
rights of freedom of speech and of 
the press, though ordinance is not 
unconstitutional on its face. 

Okl.—Ex parte Walrod, 149 P.2d 513, 
78 OkLCr. 406—^Brown v. City of 
Stillwater, 149 P.2d 609, 78 * OkL 
Or. 899. 

Paarttoular statutes aaid ordiuiuices 
lield invalid 

(1) State statute maJking it a crim- 


[ inal offense to communicate to others 
views and opinions with respect to 
governmental policies and prophecies' 
concerning future of state and na¬ 
tional government and ether nations. 
U.S.—Taylor v. State of Mississippi, 
Miss., 63 S.Ot. 1200, 319 U.S. 683, 
37 Ii.Ed. 1600. 

<2) Statute authorizing conviction 
for disseminating literature reason¬ 
ably tending to create an attitude of 
stubborn refusal to salute, honor or 
respect the national and state flag 
and government 

U.S.—^Taylor v. State of Mississippi, 
supra. V 

(3) Statute making It a punish¬ 
able offense for three or more per¬ 
sons on their own authority to as¬ 
semble together with disturbance, 
tumult, and violence and striking ter¬ 
ror or tending to strike terror Into 
others. 

U.S.—^International Longshoremen's 
& Warehousemen's Union v. Acker¬ 
man, D.C.Hawaii, 82 F.Supp. 65, re¬ 
versed on other grounds, C.A., Ack¬ 
erman V. International Longshore¬ 
men's Union, 187 P.2d 860, certi¬ 
orari denied International Long¬ 
shoremen's & Warehousemen's 
Union V. Ackerman, 72 S.Ct. 85, 342 
U.S. 859, 96 L.Ed. 646. 

(4) Statute penalizing night-rid¬ 
ing. 

Ark.—Johnson v. State, 126 S.W.2d 
289, 197 Ark. 1016. 

(5) Statute prohibiting licensed 
funeral directors and embalmers 
from advertising their prices, and 
defining advertising as any form of 
printed matter, newspaper or other¬ 
wise. 

Ind.—Needham v. Proffitt, 41 N.E.2d 
606, 220 Ind. 265. 

(6) An ordinance which, as con-, 
strued by municipal court in its in¬ 
structions, included in breach of the 
peace, speech which stirred people 
to anger, invited public dispute, or 
brought about a condition of unrest 
U.S.—^Terminiello v. City of Chicago, 

IlL, 69 S.C5t 894, 337 U.S. 1, 98 L. 
Ed. 1131, rehearing denied 69 S. 
Ct 1490, 887 U.S. 934, 93 L.Ed. 
1740. 

(7) Ordinance and resolutions en¬ 
acted by city council denying right 
of any person to examine city rec¬ 
ords having to do with tax cancel¬ 
lations or abatements without ex- 
preM permission of city coimciL 
UiS.—^Providence Journal Co. v. Mc¬ 
Coy, D.C.R.I., 94 F.Supp. 186, af¬ 
firmed, C.A., McCoy V. Providence 
Journal Co., 190 F.2d 760, certio¬ 
rari denied 72 S.Ct 200, 842 U.S. 
894, 96 L.Ed. 669. 
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(8) Municipal ordinance prohibit¬ 
ing use of entrances, hallways, or 
doorways of places of business to 
solicit or importune pansersby to 
enter for purpose of examining or 
purchasing merchandise. 

Cal.—^McKay Jewelers v. Bowron, 122 
P.2d 643, 19 Cal.2d 696, 189 A.L.R. 
1188. 

(9) Resolution of state board of 
education requiring children, as 
prerequisite to continued attendance 
at public school, to salute American 
flag and give pledge. 

U.S.—^West Virginia State Board of 
Education v. Barnette, W.Va, 63 
S.Ct 1178, 319 U.S. 624, 87 L.Bd. 
1628, 147 A.L.R, 674. 

25.6 U.S.—Public Utilities Commis¬ 
sion of District of Columbia v. Pol¬ 
iak, APP.D.C., 72 S.Ct. 813, 848 U. 
S. 451, 96 L.Ed. 1068. 

Massachusetts Universalist Con¬ 
vention V. Hildreth & Rogers Co., 
C.A.Mass., 183 P.2d 497. 

International Union of Mine, 
Mill and Smelter Workers v. Ten¬ 
nessee Copper Co., D.C.Tenn., 31 F. 
Supp. 1015. 

Power not extended 

The First Amendment prohibiting 
congress from enacting laws abridg¬ 
ing freedom of speech and press did 
not extend power of congress to 
protect generally against conspira¬ 
cies of individuals to destroy rights 
mentioned in such amendment 
U.S.—Powe V. U. S.. C.C.A.Ala., 109 F. 
2d 147, certiorari denied U. S. v. 
Powe, 60 S.Ct 717, 309 U.S. 679, 84 
L.Ed. 1023. 

Privately owned radio station 
U.S-—^Mclntlre v. Wm. Penn Broad¬ 
casting Co- of Philadelphia, C.C.A 
Pa., 161 F.2d 697, certiorari denied 
6$ S,Ct 630, 327 U.S. 779, 90 L.Ed. 
1007. 

American Sbegion 

Ala—Chapman v. American Legion, 
14 So.2d 225, 244 Ala 653, 147 AL. 
R. 685. 

25JL0 Bxolnsion from private assod- 
ation 

The constitutional provisions guar¬ 
anteeing rights of "free speech" do 
not give individual a right to insist 
on membership in a private associa¬ 
tion, to whose members his views, 
whether or not denominated politi¬ 
cal, may be obnoxious; and the 
ALmerican Legion was not prohibited 
from expelling a member because of 
his affiliation with and belief in Com¬ 
munism on theory that exclusion of 
member because of his political opin¬ 
ions would constitute an invasion of 
his rights of free speech. 

N.T.—^Reiter v. American Legion, 72 
N.Y.S.2d 345, 189 Misc. 1053, af- 
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the guaranties protect one from individual and 
group interference as well as from legislative cur- 
tailment.2® The courts also are bound by the con¬ 
stitutional guaranty,and they have been held 
to be included within a prohibition that no law 
shall be passed restraining freedom of speech or 
of the press.^*^ Accordingly, any judicial decree^?.^ 
or criminal proceeding27.io which violates the prin- 
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ciple of freedom of speech and press is within the 
restriction of the Fourteenth Amendment. 

Freedom of speech and of the press implies the 
right freely to utter and publish whatever a citizen 
may please with immunity from legal censure and 
punishment for the publication as long as it is not 
harmful in its character when tested by such stand¬ 
ards as the law affords.^ ^ In other words, the con¬ 


firmed 75 N.T.S.2d 630. 273 App. 
Dlv. 757. 

ad. Pa.—Spayd v. Ringing Rock 
Lodge No. 665, Brotherhood of 
Railroad Trainmen of Pottstown, 
113 A. 70, 270 Pa. 67. 14 A.L.R. 
1443. 

AmerloaA Xiegioa’s regnlatLon, pro¬ 
hibiting posts from giving public 
press resolutions protesting against 
actions of the national convention, 
is void as unreasonably inhibiting 
citizens* fundamental constitutional 
right to publish freely their senti¬ 
ments on all subjects, contrary to 
law and public poUcy, and out of 
harmony with the Legion’s ideals as 
stated in the federal act incorporat¬ 
ing it. 

N.Y.—Gallaher v. American Legion, 
277 N.Y.S. 81. 164 Mlsc. 281, alHrm- 
ed 271 N.T.S. 1012, 242 App.Div. 
604. 

Trade ubIoxi 

Where trade union members pub¬ 
lished or distributed handbills criti¬ 
cising union ofilcials but which were 
not libelous, punishment by union for 
their action was an infringement of 
right of free speech. 

Ohio.-—Crossen v. Duffy, 103 N.B}.2d 
769, 90 Ohio App. 262. 

26.5 Ill.—^Montgomery Ward & Co. v. 
United Retail, Wholesale & Depart¬ 
ment Store Employees of Aimerlca. 
C.I.O., 79 N.E.2d 46, 400 Ill. 38. 

27. Ohio.—Corpus dUxls Secundum 
quoted in Johnson v. Scripps Pub. 
Co., 6 Ohio Supp. 18, 18. 

Or.—Crouch v. Central Labor Coun¬ 
cil of Portland and Vicinity, 293 
P. 729, 134 Or. 612, 83 A.L.R. 193. 
Trovinoe of court 

(1) The constitution does not con¬ 
fer exclusive authority on the courts 
to determine what speech or print is 
abuse of liberty of speech. 

Pa—Commonwealth v. Wldovlch, 146 
A. 296. 296 Pa 311, certiorari de¬ 
nied Muselin v. Commonwealth of 
Pennsylvania, 50 S.Ct. 66, 280 tJ.S. 
618, 74 L.Ed. 688. 

(2) The courts of the Virgin Is¬ 
lands are not instrumentalities fpr 
the regulation of the public press, 
but it is the function of the judge 
merely to decide the matter in hand. 
U.S.—^Francis v. People of Virgin Is¬ 
lands, C.C.A.Virgin Islands, 11 F. 
2d 860, certiorari denied Francis v. 


Williams. 47 S.Ct 91, 273 U.S. 693, 
71 L.Ed. 843. 

27.5 U.S.—^Tribune Review Pub. Co. 
V. Thomas, D.C.Pa, 120 F.Supp. 
362. 

Squity 

Generally, a court of equity is 
without jurisdiction to impose cen¬ 
sorship or control in advance of pub¬ 
lication on matter to appear In print 
Ohio.—Johnson v. Scripps Pub. Co., 
6 Ohio Supp. 13. 

27.16 D.C.—U. S. V. Lattlmore, D.C., 
112 F.Supp. 607, affirmed in part 
and reversed in part on other 
grounds, C.A., 215 F.2d 847. 

28. CaL—City of Albany v. Meyer, 
279 P. 213. 99 Cal.App. 661. 

People V. Arnold, 278 P.2d 711, 
127 CaLApp.2d Supp. 844—^People v. 
Osborne, 69 P.2d 1083, 17 Cal.App. 
2d Supp. 771. 

Colo.—^People ex rel. Attorney Gen¬ 
eral V. News-Times Pub. Co., 84 P. 
912, 35 Colo, 253—Cooper v. People, 
22 P. 790, 18 Colo. 837, 6 Ii.R.A. 430. 
Fla—State ex rel. Singleton v. Wood¬ 
ruff, 13 So.2d 704, 163 Fla 84. 

La—^Arkansas Oak Flooring Co. v. 
United Mine Workers of America 
81 So.2d 413, 227 La. 1109—Ken¬ 
nedy V. Item Co., 84 So.2d 886, 218 
La 347. 

Minn.—State v. Guilford, 219 N.W. 

770, 174 Minn. 467, 68 A.L.R. 607. 
Mo.—-City of Springfield v. Clouse, 
206 S,W.2d 539, 366 Mo. 1239— 
State ex inf. Crow v. Shepherd, 76 
S.W. 79, 92, 177 Mo. 206. 

N.J.—State V. Charles J. Gussman, 
112 A.2d 666, 34 N.J.Super. 408. 

State V. Klapprott, 22 A.2d 877, 
127 N.J.Law 395. 

N.Y.—^People V. Pilkington, 103 N.Y. 
S,2d 64, 199 Misc. 666—Kline v. 
Robert M. McBride & Co., 11 N.Y. 
S.2d 674, 170 Misc, 974. 

Ohio.—Crossen v. Duffy, 103 N.B.2d 
769, 90 Ohio App. 262. 

Corpus Juris Seouxiduiii quoted 
la Johnson v. Scripps Pub. Co., 6 
Ohio Supp. 13, 18. 

Utah.—^Ritholz v. City of Salt Lake, 
284 P.2d 702. 

Other deflnltloas 

(1) ’’Liberty of the press consists 
In the right to publish with impunity 
truth, with good motives and for jus¬ 
tifiable ends, whether It respects 
government, magistracy, or individu¬ 
als." 


La—^Kennedy v. Item Co., 84 So. 2d 
886, 889, 213 La 847. 

Minn.—State v. Pioneer Press Co-, 
110 N.W. 867, 868, 100 Minn. 173, 9 
L.R.A.,N.S.. 480, 117 Am.S.R. 684, 

10 Ann.Cas. 351. 

Mo.—State ex inf. Crow v. Shepherd, 
76 S.W. 79. 91. 177 Mo. 206. 

N.J.—^Drake v. State, 20 A. 7*47, 53 N, 
J.Law 23. 

N.Y.—People v. Most, 64 N.EL 176, 
178. 171 N.Y. 423, 68 L.R.A. 609. 
E31ne V. Robert M McBride & Co., 

11 N.Y.S.2d 674, 679, 170 Misc. 974. 
People V. Croswell, 3 Johns.Cas. 

337, 393. 

Ohio.—State v. Meyers, 21 Wkly-Law 
BuL 302, 10 Ohio Dec. 238. 

(2) The ’’freedom of the press’* 
consists in a right to print what one 
chooses without previous license, but 
subject to be held responsible for the 
abuse of the right. 

La—^Levert v. Daily States Pub. Co., 
49 So. 206, 211, 123 La 694, 23 L. 
RA..N.S., 726, 131 Am.S.R. 356. 
N.Y.—Root V. King, 7 Cow. 628. 

Va—Williams Prkitlng Co. v. Saun¬ 
ders. 78 S.E. 472, 477, 118 Va 166, 
Ann.Cas.l913B 678. 

(3) The ’Tlberty of the press,” as 
the law now stands, is only a more 
extensive and improved use of the 
liberty of speech which prevailed be- 

I fore printing became general, and is 
I the right belonging to every one, 
whether the conductor of a newspa¬ 
per or not, to publish whatever he 
pleases without the lloensa inter¬ 
ference, or control of the govern¬ 
ment, the publisher being responsible 
only for the abuse of the privilega 
S.D.—Williams v. Black, lU N.W. 
728. 732, 24 S.D. 601. 

(4) In its broadest sense, *’free- 
dom of the press" includes not only 
exemption from censorship, but se¬ 
curity against laws enacted by the 
legislative department of the govern¬ 
ment, or measures resorted to by ei¬ 
ther of the branches for the purpose 
of stifling just criticism or muzzling 
public opinion. 

K.C.—Cowan v. Fairbrother, 24 S.E. 
212, 216, 118 N.a 406. 

(6) ”Iilberty of the press’* is the 
right freely to publish whatever the 
citizen may please, and to be pro¬ 
tected against any responsibility for 
80 doing, except in so far as such 
publications, from their blasphemy, 
obscenity^ or scandalous character 
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stitution guaranties the right to hold views on any 
and all controversial questions, to express such 
views, and to disseminate them to persons who 
may be interested,^®*® and neither the federal nor 
the state government can take any action which 
might prevent such free and general discussion of 
public matters as seems essential to prepare the 
people for an intelligent exercise of their rights as 
citizens,®®*^® The constitution prohibits govemmen- i 
tal intrusions into the consciences of men, and the I 
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government may not command an individual belief 
or declaration of belief contrary to faith, or en¬ 
join the harboring of thoughts contrary to one’s 
convictions.®®*^® 

The freedom of speech and of the press guaran¬ 
teed by the constitution embraces at least the liberty 
to discuss publicly and truthfully all matters of 
public concern without previous restraint or fear of 
subsequent punishment®®*^^ . The chief purpose 


may be a public offense, or as by 
their falsehood and malice they may 
injuriously affect the standing:, repu¬ 
tation, or pecuniary interests of In¬ 
dividuals. 

Ala.—^Barton v. City of Bessemer, 
173 So. 621, reversed on other 
irrounds 173 So. 626, 234 Ala. 20. 
Colo.—^i&iapp V. Post Printing: & Pub- 
Ushing Co.. 144 P.2d 981. Ill Colo. 
492i’ 

Miss.—Williams v. State, 94 So. 882, 
130 Miss. 827. 

(6) Other similar definitions. 

Md.—^Howard Sports Pally v. Weller, 
18 A.2d 210, 179 Md. 355. 

Ohio.—Johnson v. Scripps Pub. Co., 
6 Ohio Supp. 13. 

PnbUcatloii of literature is an ex¬ 
ercise of the right of free speech. 
K.T.—In re Liithuanian Workers’ Lrit- 
erature Soc., 187 N.T.S. *612, 196 
App.Div. 262. 

TveeOom of expressioii 

(1) Freedom of the press is part of 
freedom of expression which in¬ 
cludes free speech 

U.S.—Buxbom V. City of Riverside, 
P.CCaL. 29 F.Supp. 8. 

(2) “Freedom of speech’* includes 
the- freedom to speak unwisdom or 
even .heresy and a citizen has the 
constitutional right to be vulgar. 
Miss.—Smiens v. State, 4 So.2d 356. 

191 msB. 856. 

High degree of proteotioiL 
Freedom from the need of previ¬ 
ous license, though primarily, the 
meaning of “liberty of the press”, 
does not satisfy the constitutional 
guaranty of such freedom, but au¬ 
thors and publisheia are entitled to 
a.Mgh degree of protection from le¬ 
gal accountability for what they 
write.and publish 

Mass.—^Bowe v. Secretary of the 
Conoimonwealth. 69 N.F.2d 115. 820 
Mass. 230. 167 A.Li.R 1447. 

Riib3ioation of one^s '^entiiiLeBLts*’ 
The word “sentiments.” within a 
constitutional provision providing 
that “every citizen may freely speak, 
write. , and publish his sentiments on 
all—subjects.” means “a decision of 
the. mind formed by deliberation, rea¬ 
soning. thought, opinion, notion, or 
Judgment.” . 

Paths Bxch v. Cobb,.,195 N.T. 
.S;.561,..202 AppwDiv. 450. . 


Undeflaed term 

“ ^Liberty. of the press* is still an 
undefined term, and, like some other 
familiar phrases of constitutional 
law, must remain imdefined. Certain 
boundaries are fairly discernible 
within which the liberty must be 
displayed, but precise rules» cannot 
be formulated in advance to govern 
its exercise on particular occasions. 
In the decision of controversies, the 
character, the organization, the 
needs, and the will of society at the 
present time must be given due con¬ 
sideration. The press, as we know 
it to-day. is almost as modem as 
the telephone and the phonograph 
The functions which it performs at 
the present stage of our social de¬ 
velopment. if not substantially dif¬ 
ferent in kind from what they have 
been, are magnified many fold, and 
the opportunities for its Influence 
are multiplied many times.’* Gener¬ 
ally. publication should be no wider 
than the moral or social duty to 
publish If it be designedly or un¬ 
necessarily or negligently excessive, 
the privilege is lost; hut if a st^te 
newspaper, published primarily for a 
state constituency, has a small cir¬ 
culation elsewhere, it is not deprived 
of its privilege in the discussion of 
suhiects , of state-wide concern be¬ 
cause of that fact. 

Kan.—Coleman v. MacLennan. 98 P. 

. 281, 283, 78 Kan. 711, 20 I*R.A.,N.S., 
361. 130 Am.S.B. 890. 

28.5 TJ.S.—N. L. R. B. V. Ford Motor 
Co.. aaA.6. 114 F.2d 906, certiorari 
denied 61 S.Ct. 621. 812 U.S. 689, 
86 L.Fd. 1126. 

Adtual fULd oextada pvlvllega 

The First Amendment is intended 
to assure a privilege that in Itself 
must be so actual and certain that 
fear and doubt are absent from indi¬ 
vidual’s mind. 

U.S.—N. Iju R. B. V. Montgomery 
Ward & Co„ C.C.A.8, 157 F.2d 486. 
BxpireMiooji of belUf 

The freedom of speech amendment 
protects utterances, especially as re¬ 
gards matters political, that are ex¬ 
pressions of belief alone and not ac¬ 
tions. except in so far as a change 
of belief is a condition upon action; 
U.S.—U. S. V. Dennis, O.A.N.T., 183 
i F.2d. 201, affirmed, Dennis v. U. S., 

I 71 S.Ct 867, 841 U.S. 494, 95 D.Erd. 

,1094 


1187, rehearing denied TZ S.Ct. 20. 
842 U.S. 842. 96 DDd. 636. 
Freedom of mind 

The First-Amendment gives free¬ 
dom of mind the same security as 
freedom of conscience, 

U.S.—^Thomas v. Collins, Tex., 66 S. 
Ct 315, 323 U.S. 516, 89 L.Ed. 480, 
rehearing denied 65 S.Ct. 657. 823 
U.S. 819. 89 L.Bd. 630. 

28,10 Cal.—Danskln v. San Diego 
Unified School Dist, 171 P.2d 885, 
28 CaL2d 536. 

Md.—^Howard Sports Daily v. Weller, 
i8 A.2d 210, 170 Md. 365. 
Nr.H.-^tate v. Derrickson. 81 A. 2d 
312, 97 Nr.:a 9i. 

Fnndoffwantal principle 
Maintenan^ of bportunity for free 
political discussion, so that govern¬ 
ment may be responsive to people’s 
will and changes therein may be ob¬ 
tained by lawful means, is a funda¬ 
mental principle of American constl-' 
tutional system. 

Psu—Fitzgerald v. City of Philadel¬ 
phia, 102 A.2d 887, 876 Pa. 879. 

28.15.. N.J.—^Morgan v. Civil Service 
Commission. 86 A.2d 898. 181 K.J. 
Law 410. 

Ociih.lnia saactloiui 

(1) It is of the very essence of the 
freedom guaranteed by the First 
Amendment that opinions or beliefs 
not manifested by an overt act shcdl 
not be the subject of criminal sanc¬ 
tions. for unorthodox thoughts as 
such may not be rendered punitive. 
Nf.J.—^Thorp V, Board of Trustees of 

Schools for Indus. Bd. of Newark, 
79 A.2d 462. 6 N.J. 498, vacated as 
moot 72 S.Ct. 85. 842 U.S. 803. 96 
L.Bd. 608. 

(2) A. person cannot properly he 
prosecuted for expressing opinions 
nor for xnere beliefs and personal 
convictions.. however peculiar or re¬ 
pugnant they might seem to others, 
since the criminal statutes do not at¬ 
tempt to regulate beliefs, but con¬ 
duct. , 

Utah.-^tate v. Musser, 175 P,2d 724, 
110 Utah 584, vacated oh other 
blinds 68 S.Ct. 397. 838 U.S. 95. 
92L.Bd. 662. 

2 a20 U.S.—Thomhlil v. State of 
Alabama^ Ala., 60 S.Ct. 736. 310 U. 
S. 88, 84 L.Bd. 1098. - - 



16 C. S. 

of the constitutional gfuaranties is to prevent pre¬ 
vious restraint or censorship on speech or press such 
as had been-practiced formerly by governments, 
and free exercise of- the right of free speech and 
press cannot be made to depend on any condition 
imposed by state law.29-5 Hence, the constitu¬ 
tion forbids the enforcement of statutes or ordi¬ 
nances which undertake the censorship of speech 
or printed ^pression before permitting its ex- 
ercise,29*io and the requirement by statute or or¬ 
dinance of permission to commimicate ideas to be 
obtained in advance from oflSdals who judge the 
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content of the words and pictures sought to be com¬ 
municated is a form of infringement on freedom 
of expression condemned by the constitutidn.^®-^^ 
The right to exercise freedom of expression guar¬ 
anteed by the constitution cannot constitutionally 
be made dependent on the granting or denjdng of 
a permit by a government officer or body.^^*^® 

The protection of the constitution is not, however, 
limited to the idea that “freedom of the press” 
means only freedom from restraint prior to "piib- 
lication,29*26 the right of free expression is, also 


Tribune Review Pub. Oo. v. 
Thomas, D.C.P€l, 120 F.Supp. 862. 
WlVa.—^Blossom Dairy Co. v. Inter¬ 
national Brotherhood of Teamsters, 
28 S.m2d 645, 125 W.Va. 165. . 

29. II.S.—Joseph Burstm Inc. v. 
Wilson, N.T., 72 S.Ct. 777, 843 U.S. 
495, 96 L.S!d. 1098—^Lovell v. City 
of Griffin, Ga., 58 S.Ct. 666, 303 
U.S. 444, 82 L.Ed. 949—Near v. 
State of Minnesota ex rel. Olson, 
Minn., 51 S.Ct. 625, 288 U.S. 697, 75 
L'Hd. 1857. 

Gltlow v.-Klely, D.C.N.Y.. 44 P. 
2d 227,. affirmed, C.O.A., 49 F.2d 
1077, certiorari denied 52 S.Ct 29, 
284 U.S. 648, 76 L-Bd., 550—Flem¬ 
ing V. Lowell Sun Co., D.C.Ma8s., 
36 F.Supp. 320, vacated on other 
grounds, C.C.A., Lowell Sun Co. v. 
Fleming, 120 F.2d 218, affirmed 62 
S.Ct 793, 315 U.S. 784, 86 L.Ed. 
1190. 

AJa.—Barton v. City of Bessemer, 
173 So. 626, 284 AJa. 20. 

Cal.—People v. Arnold, 278 P.2d 711, 
127 Cal.App.2d Supp. 844—People v, 
Armentrout 1 P*2d 55.6, 118 Cal. 
App.Supp. 761. 

D.O.—^Esquire, Inc., v. Walker, D.C., 
55 F.Supp. 1015, reversed oh other 
grounds, O.A., 151 F.2d 49, affirm¬ 
ed 66 S.Ct 456, 827 U.S. 146, 90 L. 
Ed. 418. 

Ill.—^Montgomery Ward & Co. v. 
United Retail, Wholesale & Depart¬ 
ment Store Employees of America, 
C.I.O., 70 N.B.2d 46, 400 lit 88. 
La.-^Mulina v. Item Co., 47 So.2d 
560, 217 La. 842. 

M^-^Howard Sports Daily v. Wel¬ 
ler, i8’A.2d 210, 179 Md. 855. 
Mass.—Commonwealth v. Blanding, 
8 Pick. 304, 818, 15 Am.D. 214. 
Mffin.—^fate v. Holm, 166 N.W. 181, 
139 Minn. 267, L.R.A.1918C 304. 
N.M.—Curry, v. Journal Pub. .Co., 68 
P.2d 168, 41 N.M. sis: 

N.T.—Sunshine Book Co. v. McCaf¬ 
frey, 112 N.Y.S.2d 476.. 

Ohio.—^tate v. Hassay, 184 N.E. 521, 
126 Ohio St 177. 

, State V. Smith, Mun., 108 N.E.2d 
5827-Cbzpiu .jriixls SeoTuidiun qiLot. 
eii 'itt Johnson v. Scripps Pub. Co., 
6 Ohio Supp. 18, 18. 


Pa.—Commonwealth v. Reid, 20 A. 

2d 841, 144 Pa.Super. 569. 

Tex—^Bx parte McCormick, 88 S.W. 

2d 104, 129 Tex.Cr. 457. 

Wis.—^Milwaukee Electric Ry. & 
Light Co. V. Pallange, 286 N.W. 
549, 205 Wia 126. 

Other stataanexLt of purpose 
The main purpose of the constitu¬ 
tional provisions guaranteeing free 
speech is to • prevent previous re¬ 
straint on, or the stifling of efforts 
pointing toward, enlightenment of in¬ 
dividuals on or concerning their 
rights and beliefs and duties of their 
rulers. 

Cal.—In re Porterfield, 168 P.2d 706, 
28 Cal.2d 91, 167 A.L.R. 675. 

False asLd libelous speech 
The right of immunity from previ¬ 
ous restraints on freedom of speech 
and of the press extends to the false 
and libelous as well as to the true. 
Ill.—^Montgomery Ward & Co. v. 
United Retail, Wholesale & Dept. 
Store Employees of America, CIO, 
70 N.E2d 75, 380 IlLApp. 49, af¬ 
firmed 79 N.B.2d 46, 400 lU. 88. 

29.6 U.S.—Stapleton v. Mitchell, D. 
C.Kan., 60 F.Supp. 51, appeal dis¬ 
missed 66 S.Ct 172, 326 U.S. 690, 
. 90 L.Bd. 406, and Mitchell v. Mc- 
Blroy, 66 S.Ct 172, 826 U.S. 690, 
90.L.Ed. 406. 

Cal.—^Danskin v. San Diego Unified 
School Dist, 171 P.2d 885, 28 Cal. 
2d 536. 

Fla.—State ex reL Wilson v. Russell, 
1 So.2d 569, 146 Fla. 539. 

Okl.—^Emch v. City of Guymon, 127 
P.2d 855, 75 Okl.Cr. 1. . 

SubvexsioiL 

The state may not constitutionally 
require proof from any- persons or 
groups that they are not subversive 
elements as condition of their exer¬ 
cise of their rights of free speech 
and assembly at places where others 
are allowed to speak and assemble; 
paL—^Danskin v. San Diego Unified 
School Dist, 171 P.2d 885, 28 CaL 
2d 536, ‘ 

29.10 U.S.—^Kovacs v. Cooper. N.J., 
69 S.Ct 448, 336 U:S, 77, 93. L.Ed. 
513; 10 A.L.R.2d 608, rehearing de¬ 
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nied 69 S.Ct 638, 386 U.S. 921, 93 
L.Bd. 1083. 

New American Library of World 
Literature v. Allen, D.C.Ohlo, 114 
F.Supp. 823. 

CaL—^Danskln v. San Diego Unified 
School Dist, 171 P.2d 885, 28 CaL 
2d 536. 

N.Y.—Sunshine Book Co. v. MoCSif- 
frey, 112 N.Y.S.2d 476. 

Pa.—Commonwealth v. Reid, 20 A:2d 
841, 144 Pa.Super. 569. 

No man’s monlh may be closed la 
advance for purpose of preventing 
utterance of sentiments, however 
mischievous the prospective results 
of ^e utterance, although each man 
is at all times responsible to law for 
abuse of right of free speech. 

CaL—^People ex reL Barton v. Amer¬ 
ican Auto. Ins. Co., App., 282 P. 
2d 559. 

Inciting violence or dime 

While a statute may be valid which 
in effect punishes the use of lan- 
gruage which has the effect of incit¬ 
ing the unlawful use of violence or 
commission of crime, the end may 
not, except possibly in certain ex¬ 
traordinary situations, be attained 
through the medium of censorship 
or previous restraint. 

Cal.—^People v. Garcia, 98 P.2d .265, 
87 Cal.App.2d Supp. 753. 

29.15 U.S.—Joseph Burstyn, Inc... v. 
Wilson, N.Y., 72 S.Ct 777, 848'U.S. 
495, 96 L.Ed. 1098. 

Cal.—^Danskln v, San Diego Unified 
School Dist, 171 P.2d 885. 28 Cal. 
2d 536. 

People V. Garcia, 98 P.2d 265, 37 
Cal.App.2d Supp. 758. 

29.20 Cal.—^People v. Amdur, 267 P. 
2d 445, 123 Cal.App.2d Supp. 961. 

29.25 U.S.—Joseph Burstyn, IncI. v. 
Wilson, N.T., 72 S.Ct 777, 343-U.S. 
495, 96 L.Bd. 1098—Chapllnsky v. 
State of New Hampshire, N.Hr'62 
S.Ct 766, 815 U.S. 668, 86 L.Bd. 
1031—Near v. State of Minnesota 
ex rel. Olson, Minn., 51 S.Ct 625, 
288 U.^. 697, 76 L.Bd. 1357. 

New American Library of World 
Literature v. Allen, D.C.Ohlo, 114 
F.Supp. 823—Biixbom v. CityV of 
Riverside, ’ D.C.Gal4, 29- F.Supp. 8 . 
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a substantive right free from invasion by govern¬ 
mental agencies.^^*^^ In other words, the con¬ 
stitutional provisions are also a positive injunction 
against the curtailment of the right of expression 
after it is made,^® and hence include liberty of 
circulation;^^ and a person is protected against offi¬ 
cial reprisal for having exercised his right to ex¬ 
press himself.31-6 Included within the guaranty of 
right of free speech is the right to exercise it in 
union with others through membership in organiza¬ 
tions seeking political or economic change.Si-iO 

As a matter of principle, a requirement of regis¬ 
tration in order to make a public speech is in¬ 
compatible with m exercise of the right of free 
speech.31-16 However, once the speaker goes fur- 
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ther, and engages in conduct which amounts to 
more than the right of free discussion comprehends, 
as when he undertakes the collection of funds or 
securing of subscriptions, he enters a realm where 
a reasonable registration or identification require¬ 
ment may be imposed.^^-^® Even in such case the 
restriction must be applied in such a manner as not 
to intrude on the right of free speech.^i*26 

The constitutional guaranties of free speech and 
press are, like other personal rights discussed § 200 
supra, to be construed liberally,^2 jealously guard- 
ed,22.6 and generous scope given thereto,22.io and 
the First Amendment must be taken as a command 
of the broadest scope that explicit language, read 
in the context of a liberty-loving society, will al- 


Mass.—^Bowe v. Secretary of the 
Commonwealth, 69 N.B.2d 116, 820 
Mass. 230, 167 A-Li.R. 1447. 

29.30 ir.S.—Buxbom v. City of Riv¬ 
erside,* B.aCal., 29 F.Supp. 8 . 

I>.C.—^Rumely v. U. S., 197 P.2d 166, 
90 U.S.APP.D.C. 382, affirmed 78 S. 
CL 643. 346 U.S. 41, 97 L.Bd. 770. 

N.J.—State r. Klapprott, 22 A.2d 
877, 127 N.J.Law 396. 

30 . oal.—^People v. ArmentrouL X 
P.2d 666 , 118. Cal.App., Supp., 761. 

Md.—^Howard Sports Dally v. Weller, 
18 A.2d 210, 179 Md. 366. 

Ohio.—Corpus JUxls Seouudum quot¬ 
ed la Johnson v. Scripps Pub. Co., 
6 Ohio Supp. 18, 18. 

81. U.S.—^Lovell V. City of Griffin, 
Ga., 68 S.CL 666 , 808 U.S. 444, 82 
Li.Bd. 949. 

New American Library of World 
Literature v. Allen, D.C.Ohio, 114 
F.Supp. 823. 

Caj.—^People v. Arnold, 278 P.2d 711, 
127 CaLApp.2d Supp., 844—^People 
V. ArmentrouL 1 P-2d 666 , 118 CaL 
App., Supp., 761. 

HL—City of Blue Island v. Kozul, 41 
N.B.2d 615, 879 lU. 611. 

Mass.—Bowe v. Secretary of the 
Commonwealth, 69 N.B.2d 116, 820 
Mass. 230, 167 A.L.R. 1447—Com¬ 
monwealth V. Nichols, 18 N,EJ.2d 
166, 301 Mass. 684, reversed on 
other grounds 60 S.CL 146, 808 
U.S. 147, 84 L.Bd. 166. 

N.J.—^Bantam Books, Ina v. Melko, 
96 A.£d 47, 26 N.J.Super. 292, modi¬ 
fied on other grounds 108 A.2d 266, 
14 N.J. 624. 

N.T.—People, on Complaint of Mul- 
laly, V. Banks, 6 N.Y.S.2d 41, 168 
Misc. 616. 

Ohio.—Corpus Juris Seouudum quot¬ 
ed ia Johnson v. Scripps Pub. Co., 
6 Ohio Supp. 18, 18. 

OkL—Xhnch v. City of Guymon, 127 
P.2d 865, 76 OkLCr. 1—^Elx parte 
Walrod, 120 P.2d 788, 78 CatLCr. 
299. 

Va.—Robert v. City of Norfolk, 49 
SJL2d 697, 188 Ya.. 418. 


Bight to 'publish” 

A constitutional provision that 
every person may speak freely, write 
and ‘‘publish** on all subjects, guar¬ 
antees not only the right to speak 
and write, but also to make known, 
which is not limited to a person*s 
own writing, since the primary mean¬ 
ing of the word “publish** is to make 
known or to bring before the public 
as for sale or distribution. 

Ill.—Village of South Holland v. 
Stein, 26 N.E.2d 868, 878 UL 472. 
127 A.L.R. 957. 

31.5 U.S.—^Brandhove v. Tenney, C. 
A., 183 F.2d 121, reversed on other 
grounds Tenney v. Brandhove, 71 
S.CL 788, 841 U.S. 867, 96 L.Bd. 
1019, rehearing denied 72 S.CL 20, 
842 U.S. 843, 96 L.Bd. 687, certio¬ 
rari denied 71 S.CL 868, 841 U.S. 
986, 96 L.Bd. 1364. 

Mass.—^Bowe v. Secretary of the 
Commonwealth, 69 N.13.2d 116, 820 
Mass. 230, 167 A.L.R 1447. 
Politloal iaoapaoitatloa 

Individual liberty of conscience, of 
speech, and of press may not be in¬ 
directly qualified by political inca^ 
pacitations. 

N.J.—^Morgan v. Civil Service Com¬ 
mission, 86 A.2d 898, 181 N.J.Law 
410. 

81.10 Wls.—Liawson v. Housing Au¬ 
thority of City of Milwaukee, 70 
N.W.2d 606, 270 Wis. 269. 

Seaial of use of money 

Individuals have right to organize 
into parties and even into ^‘pressure 
groups**, to advance causes and to 
print and circulate their views and 
advocate their cause in public assem¬ 
blies and over the radio, and denial 
of use of money for such purposes 
Improperly abridges freedom of 
speech, and liberty of press. 

Mass.—Bowe v. Secretary of the 
Commonwealth, 69 N.B.2d 116, 320 
Mass. 280, 167 A.L.R. 1447. 

31.16 U.S.—^Thomas v. Collins, Tex., 
66 S.CL 816, 323 U.S. 516, 89 L.Bd. 
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430, rehearing denied 65 S.CL 657, 
828 U.S. 819, 89 UBd. 630. 

31.20 U.S.—Thomas v, Collins, su¬ 
pra. 

31.25 U.S.—^Thomas v. Collins, su- 
pr€u 

32. U.S.—Williamson v. U. S., C.A 
N.T., 184 F.2d 280—Baxley v. U. S., 
aaA.S.Q., 184 F.Sfd 937. 

D.C.—^Trinity Methodist Church, 

South V. Federal Radio Commis¬ 
sion, 62 F.2d 850, 61 App.D.C. 311, 
certiorari denied 53 S.CL 817, 288 

U. S. 699, 77 L.Bd. 976. 

N.J.—State V. Butterworth, 142 A. 

67, 104 N.J.Law 679, 68 A.L.R 744. 
Presumptlou 

Speech is to be presumed to be 
protected speech. 

N.J.—Adams Theatre Co. v. Keenan, 
96 A.2d 619, 12 N.J. 267. 

82.5 U.S.—American Federation of 
Labor v. Swing, Ill., 61 S.CL 568, 
812 U.S. 321, 86 L.Bd. 866, rehear¬ 
ing denied 61 S.CL 785, 312 U.S. 
715, 85 L.Bd. 1146. 

Iowa.—Central States Theatre Corp. 

V. Sar, 66 N.W.2d 460, 245 Iowa 
1254. 

Subtle enoroaohments 

Freedom of the press must be 
guarded against subtle encroach¬ 
ments imder guise of specious pre¬ 
texts. 

Mass.—Commonwealth v. Nichols, 18 
N.B.2d 166, 801 Mass. 684, revers¬ 
ed on other grounds Nichols v. 
Commonwealth of Massachusetts, 
60 S.CL 146, 808 U.S. 147, 84 L.Bd. 
165. 

32.10 U.S.—Martin v. City of Struth- 
ers, Ohio, 68 S.CL 862, 882, 819 
U.S. 141, 167, 87 L.Bd. 1818—Milk 
Wagon Drivers Union of Chicago, 
Local 763, v. Meadowmoor Dair¬ 
ies, HI.. 61 S.CL 662, 812 U.S. 287. 
85 L.Bd. 836, 182 A.L.R. 1200, re¬ 
hearing denied 61 S.CL 808, 812 
U.S. 716, 85 LkBd. 1145. 
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low.52-15 It is in the American tradition to allow of the people to enjoy freedom of press.®^-^® 
the widest room for discussion, and the narrowest 

range for its restriction, particularly when the right § 213(2). - Fourteenth Amendment 

is exercised in conjunction with peaceable assem- Freedofn of speech and of the press is protected 
biy.32.20 The First Amendment grants greater liber- against infringement by state action »>y the due process 

ty than the iLnglisn practices prevailing at the tlonal guaranty does not deprive the states of power to 
time of adoption of the federal Constitution, ^2.26 punish those who abuse freedom of speech and of the 
although it has also been held that the rights of utterances Inimical to the public welfare, 

freedom of speech and freedom of the press are While, as explained supra § 213 (1), the First 
to be interpreted in the sense which they had ac- Amendment to the federal Constitution is a lim- 
quired at common law.^^ The constitutional guar- itation on congress only, it is now established by 
anties of freedom of speech and of press are not the United States supreme court, and by various 
less important than guaranties relating to prop- state courts, that the due process clause of the Four- 
^rty,83.5 but they occupy a preferred position un- teenth Amendment to United States Constitution 
der the constitution,33.10 as in balancing the con- protects freedom of speech and of the press against 
stitutional rights of property owners against those infringement by state action.3^ Freedom of speech 


32.15 TJ.S.—^Bridges v. State of Cal¬ 
ifornia. Cal., 62 S.Ct 190, 814 U.S. 
262, 86 KEd. 192. 

La.—Graham v. Jones, 7 So.2d 688, 
200 La. 187. 

Okl.—Shaw V. State. 184 P.2d 999. 76 
Okl.Cr. 271. rehearing denied 138 
P.2d 136, 76 OkLCr. 271, followed 
in Wood V. State, 184 P.2d 1021, 
76 OkLOri 89, and Jaffee v. State, 
134 P.2d 1027, 76 Okl.Cr. 96. 

32.20 U.S.—^Thomas v. Collins, Tex., 
66 S.Ct. 816, 828 U.S. 616, $9 L.Ed. 
430, rehearing denied 65 S.Ct 667, 
823 U.S. 819, 89 l4.Ed. 630. 
SisoussioA oaniLot he denied, and 
right as well as duty of criticism 
must not he stifled. 

U.S,—^Beauhamais v. People of State 
of Illinois, Ill., 72 S.Ct 725, 343 
U.S. 260, 96 L.Ed. 919, rehearing 
denied 72 S.Ct 1070. 343 U.S. 988. 
96 UEd. 1376. 

Fnhlio education 

Abridgment of freedom of speech 
and of press impairs those opportu¬ 
nities for public education that are 
essential to elective exercise of the 
power of correcting error through 
processes of popular government 
U.S.—^Thornhill v. State of Alabama. 
Ala.. 60 S.Ct 786, 810 U.S. 88, 84 
L.Ed. 1093. 

32.25 Broadest scope 

The First Amendment cannot rea¬ 
sonably be taken as approving Eng¬ 
lish practices prevalent at the time 
of its adoption, but on the contrary 
the unqtuUifled prohibitions laid 
down by the framers thereof were in¬ 
tended to give to liberty of the press, 
as to the other liberties, the broad¬ 
est scope that could be countenanced 
in an orderly society. • 

U.S.—Bridges v. State of California, 
Cal., 62 S.Ct. 190, 814 U.S. 262. 86 
L.Ed. 192. 

33. U.S.—Fralna v. U. S.i N.T., 265 
P. 28, 166 aC.A. 856. 

Conn.-^tate v. Pape, 96 A. 818, '96 
ConiL 98. 


N.J.—State V. Butterworth, 142 A 
67, 104 N.J.Law 679. 58 AL.R. 744. 
N.M.—Curry v. Journal Pub. Co., 68 
P.2d 168, 41 N.M. 818. 

Or.—«tate v. Boloff, 7 P.2d 776, 138 
Or. 568. 

33.5 Colo.—^People v. Harris, 91 P. 
2d 989, 104 Colo. 886, 122 Ali.R. 
1034. 

33.10 U.S.—^Pollett V. Town of Mc¬ 
Cormick, S.C., 64 S.Ct 717, 321 
U.S. 673. 88 L-Ed. 938, 162 AL.R. 
817—^Murdock v. Commonwealth of 
Pennsylvania, 63 S.Ct 870, 882, 891, 
819 U.S. 105, 157, 87 L.Ed. 1292, 
1324, 146 AL-H. 81. 

Va.—^Robert v. City of Norfolk, 49 
S.E.2d 697, 188 Ya. 413. 

Sauctlty 

The preferred place given in the 
constitutional system to the freedoms 
secured by the First Amendment 
gives such liberties a sanctity and a 
sanction not permitting dubious in¬ 
trusions. 

U.S.—^Thomaa v. Collins, Tex., 66 S. 
Ct 316, 323 U.S. 616, 89 KEd. 430, 
rehearing denied 65 S.Ct. 667, 323 

U. S. 819, 89 L.Ed. 630. 

Cal.—^In re Porterfield, 168 P.2d 706, 
28 CaL2d 91, 167 AKR. 675. 

33.16 U.S.—^Marsh v. State of Ala¬ 
bama, Ala., 66 S.Ct 276, 326 U.S. 
501, 90 KEd. 266. 

N.T.—^People v. Barisi, 86 N.T.S.2d 
277, 193 Mlsc. 984. 

34. U.S.—^Hughes v. Superior Court 
of California in and for Contra 
Costa County, Cal., 70 S.Ct 718, 
839 U.S. 460, 94 L.Ed. 986—Win¬ 
ters V. People of State of New 
York, N.T., 68 S.Ct 666, 338 U.S. 
607, 92 L.Ed. 840—^Murdock v. 

Commonwealth of Pennsylvania, 
Pa., 63 S.Ct 870, 882, 891, 819 U.S. 
105, 167, 87 Li.Bd. 1292, 1324, 146 

AL. R. 81—Jones v. City of Opeli¬ 
ka, Ala, Aria & Ark., 62 S.Ct 1231, 
316 U.S. 684, 86 Lc.Ed. 1691, 141 AL. 
R. 514, vacated on other grounds 63 

. S.Ct 890, 319 U.S. 103, 87 I/.Ed. 1290 
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—^Bowden v. City of Fort Smith, 
Ark., 62 act 1231, 316 U.S. 684, 

86 L..Ed. 1691, 141 A.L.R.^614, va¬ 
cated on other grounds 63 S.Ct 
890, 319 U.S. 103, 87 UEd. 1290— 
Jobin V. State of Arlasona Aria, 
62 act 1231, 816 U.S. 584, 86 L. 
Ed. 1691, 141 AL.R. 614, vacated 
on other grounds 63 S.Ct 890, 319 
U.S. 108, 87 L.Bd. 1290—Hague v. 
Committee for Industrial Organi¬ 
zation, N.J., 69 act 954, 307 U.S. 
496, 88 L.Ed. 1423—Bakery and 
Pastry Drivers and Helpers Local 
802 of International Brotherhood 
of Teamsters v. Wohl, N.Y., 62 S. 
Ct 816, 316 U.S. 769, 86 L.Bd. 1178 
—Chaplinsky v. State of New 
Hampshire, N.H., 62 S.Ct 766, 816 

U. S. 668, 86 L.Ed. 1081—Bridges 

V. State of California, Cal., 62 a 
Ct 190, 314 U.S. 262, 86 L.Ed. 192. 
159 AL.R. 1846—Schneider v. 
State of New Jersey, Town of Irv¬ 
ington, CaL,Mass.,N.J., & Wia, 60 
act 146, 308 U.S. 147, 84 L.Bd. 
166—^Palko V. State of Connecti¬ 
cut Conn.. 68 S.Ct 149, 802 U.S. 
319, 82 L.Ed. 288—^De Jonge v. 
State of Oregon, Or., 67 S.Ct. 256, 
299 U.S. 863, 81 L.Bd. 278—Gros- 
jean v. American Press Co., La., 66 
act 444, 297 U.S. 283, 80 L.Ed. 660. 

Dunne v. U. S., aC.AMinn.. 188 
F.2d 137, certiorari denied 64 a 
Ct 206, 320 U.S. 790, 88 L.Ed. 476, 
rehearing denied 64 S.Ct 260, 320 
U.S. 814, 88 L.Ed. 492, rehearing 
denied 64 S.Ct 426, 320 U.S. 816, 
88 L.Ed. 498—Douglas v. City of 
Jeannette, C.C.A.Pa., 130 F.2d 652, 
affirmed 63 aCt 877. 819 U.S. 167, 

87 L.Ed. 1824, rehearing denied 63 
act 1170, 319 U.S. 782, 87 L.Bd. 
1726. 

Tribune Review Puh. Co. v. 
Thomas, D.C.Pa., 120 F.Supp. 862— 
Sellers v; Johnson, D.C.Iowa, 69 F. 
Supp. 778, reversed on other 
grounds, C.C.A, 163 F.2d 877, cer¬ 
tiorari denied 68 S.Ct 856, 382 U.a 
, 861, 92 UBld. 421—United Elea, Ra- 
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and of lihe press is embraced within .tiie fundamen- i infra, protected by the due* process danse of the 
tal personal rights and "liberties,” discussed § 574 j Fourteenth Amendment.85 Munidpal ordinances 


.dip & Mac^ Workers of America, 
CIO, v: Baldwin, D.CConn., 67 P. 
Supp^ 235—Ghadiali v. Delaware 
State Medical Soc., D.C.DeL, 48 P. 
Supp.'789—^Zimmerman v. Village 
"of Lfbndon, D.C.Ohlo, 88 P.Supp. 
582—^International Union of Mine, 
Mill- and Smelter Workers v. Ten¬ 
nessee Copper Co., D.C.Tenn., 31 
P.Supp. 1015—Ghadiali v. Delaware 
State Medical Soc., D.C.Del., 28 P. 
Supp. 841. 

Ala.—^Barton v. City of Bessemer, 
173 So. 626, 234 Ala. 20. 

. Jones V. City of Opelika, 8 So. 
2d 74, 80 Ala.App. 1.42, certiorari 
dismissed ' 62 S.Ct. 680, 815 U.S. 
:782, 86 KEd. 1189, vacated 62 S. 
Ct 1312, 316 U.S. 649, 86 L.Bd. 
1189.., 

Cai.—Danskin v. San Diego Unified 
School Dist, 171 P.2d 885, 28 Cal. 
id 586. * 

People V. Arnold, 273 P.2d 711, 
127 CalA.pp.2d Supp. 844—^People 
V. Ufflndell, 202 P.2d 874, 90 CaL 
.lApp.2d Supp. 881—^People v. Youngi 
85 P.2d 231, 83 Cal.App.2d Supp. 
747, reversed on other grounds 
Toung V. People of State of Cali¬ 
fornia,. 60 S.Ct. 146, 308 U.S. 147, 
,84 L.Bd. 155. 

Fla.—^Pennekamp v. State, 22 So.2d 
:875, 156 Pla. 227, reversed on oth¬ 
er grounds 66 S.Ct. 1029, 328 U.S. 
.331, 90 LJEM. 1295. 

Ill.—City Of Blue Island v. Kozul, 
-41 hr.Bid ,515, 379 Ill. 511. 

Md.—^Baltimore Radio Show v. State, 
67 A.2d 497, 193 Md, 300, certiorari 
‘denied* 70 S.Ct 252, 338 U.S. 912, 
\94 D.Bd. 562. 

M^s.—Commonwealth v. Nichols, 18 
[NJE3.2d 166, 801 Mass. 584, reversed 
‘on other grounds Nichols v. Com¬ 
monwealth of Massachusetts, 60 S. 
“Ct i46,:S08 U.S. 147, 84 LuEd, 155. 

Mi^;—^Book Tower Garage v. Itocal 
'No. 4i6, International Union, 
United -Automobile Workers of 
America, 295 N.W. 320, 295 Mich. 
,680. .. 

Mo,—^Barber v. Time, Inc., 159 S.W. 
2d 291, 348 Mo. 1199. 

N.H."^tate' V. Cox, 16 A.2d 508, 91 
N.H:. 137, affirmed Cox v. State of 
New Hampshire, 61 S.Ct 762, 312 
U.S. 569, 85 Ii.Ed. 1049, 188 A.D.H. 
1396. 

N.J.—State V. Klapprott 22 A.2d 
877, 127 N,J.Liaw 395^—^Borough of 
Edgewater v. Cox, 8 A.2d 875, 123 
N.J.Law 212, certiorari denied 
Borough of Edgewater v. Bodine, 
60 S.Ct 615, 809 U.S. 672, 84 Jm 
►Ed. 1017. 

N.T.—People, on Complaint of Mul- 
laly, V.. Banks, 6 N.Y.S.2d 41, 168 
Mlsc. 615. 

Pebple V. Levner, .80 N.T.S.2d 
.487—^People, on Complaint of Nei- 
% McWilliams, 22 N:^Y,S.2d 


571, reversed on other grounds 
People V. McWilliams, 81 N.Y.S.2d 
37. 

Okl.—Shaw V. State, 134 P.2d 999, 
76 Okl.Cr. 271, rehearing denied 
138 P.2d 136, 76 Okl.Cr. 271, fol¬ 
lowed in Wood v. State, 184 P.2d 
1021, 76 Okl.Cr. 89 and Jaffee v. 
State, 134 P.2d 1027, 76 01d.Cr. 96 
—^Emch V. City of Guymon, 127 
P.2d 866, 75 OkLCr. 1—^Bx parte 
Winnett 121 P.2d 312, 73 Okl.Cr. 
832—Ex parte Walrod, 120 P.2d 
783, 73 Okl.Cr. 299. 

Or.—American Federation of Labor 
V. Bain, 106 P.2d 544, 165 Or. 183, 
180 A.L.R. 1278. 

Pa.—Commonwealth v. Feigenbaum, 
70 A.2d 389, 166 Pa.Super. 120. 

Tex.—^Local Union No. /47, Intern. 
Broth, of Teamsters, Chauffeurs, 
Warehousemen and Helpers v. 
Cain, Brogden & Cain, Inc., Civ. 
App., 272 S.W.2d 648, error grant¬ 
ed—McMorries v. Hudson Sales 
Corp., Clv.App., 233 S.W.2d 938. 

Bx parte Waitrip, 207 S.W.2d 
872, 151 Tex.Cr. 848. 

Va.—Weston v. ,Commonwealth, 77 
S.B.2d 406, 195 Va 175. 

History of adoption of rule 

(1) The first United States su¬ 
preme court case authoritatively to 
establish the rule seems to be Strom- 
berg V. People of State of California 
Cal., 51 S.Ct 532, 283 U.S. 359, 76 L. 
Ed. 1117, 73 A.L.R. 1484. 

N.Y.—People V. Altman, 271 N.Y.S. 
994, 241 App.Div. 858. 

(2) In earlier cases, it was recog¬ 
nized or assumed that the due proc¬ 
ess clause of the Fourteenth Amend¬ 
ment embraced freedom of speech 
and of the press, but it wan imnec- 
essary to apply the rule. 

U.S.—Whitney v. People of State of 
California Cal., 47 S.Ct 641, 274 
U.S. 367, 71 L.Bd. 1095—Gltlow v. 
People of State of New York, N.Y., 
45 S.Ct 626, 268 U.S. 662, -69 D.Bd. 

• 1138—Gilbert v. State of Minne¬ 
sota Minn., 41 S.Ct 125, 264 U.S. 
325, 65 Li.Ed. 287—Fox v. Wash- 
ingtoa Wash., 86 S.Ct 888, 286 
U.S. 278, 69 L.Bd. 6’78. 

FrivUeges or Imninnlties 

(1) One of the “privileges or im- 
mtmltles" within meaning of the 
provision of the Federal Constitution 
that- no state shall make or .enforce 
any law which shall abridge the 
“privileges or immunities” of citi¬ 
zens of the United States is the lib¬ 
erty of speech or of the press. 
U.S.—U. S. V. Hall, C.C.Ala, 26 F. 

CasJ^To.15,282, 13 Int.Rev.Rec. 181. 
Fla—Stephens v, Stickel, 200 So. 396, 
146 Fla 104. 

(2) Freedom of speech-and free¬ 
dom of the press are not “privileges 
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or immunities” peculiar to citizen¬ 
ship of the United States, to which 
alone the privileges and immunities 
clause of the Fourteenth Amendment 
refers, but are privileges and immu¬ 
nities secured by the “due process of 
law” clause of the Fourteenth 
Amendment. . 

U.S.—^Douglas V. City of Jeannette, 
C.C.AuPa, 130 F.2d 652, affirmed 
63 S.Ct 877, 319 U.S. 157, 87 UBd. 
1324, rehearing denied 63 S.Ct 
il70, 319 U.S. 782, 87 LuBd. 1726— 

. Oney ,v. Oklahoma City^ C.C.AOkl., 
120 F.2d 861. 

(3) Freedom of speech and of the 
press from invasion by state action 
may be classed as privileges and im¬ 
munities, not of citizens of the Unit¬ 
ed States, but of citizens of the re¬ 
spective states, and they “aria not 
intended to have any additional pro¬ 
tection by this paragraph of the 
amendment.” • 

U.S.—^Butchers* Benev. Assoc, v. 
Crescent City ‘ Livestock Landing, 
etc, Co., La ., 16 WalL 86, 74, 21 
L.Bd. 894. 

35. U.S.—Joseph Burstyn,. Inc v. 
Wilson, N.Y., 72 S.Ct. 77.7, 343 U.S. 
495,- 96 L.Ed. 1098—Jones v. City 
of Opelika, Ala., 62 S.Ct. 1231, 816 
U.S. 684, 86 L.Bi 1691, 141 AL.R 
514, vacated on other grounds 63 
S.Ct 890, 819 U.S. 108, 87 L.Bd. 
1290^Bowden v. City of Fort 
Smith, Ark., 62 S.Ct 1281, 316 U. 
S. 584, 86 L.Ed. 1691, 141 AL.R 
614, vacated on other gnrounds 63 
S.Ct 890, 319 U.S. 103, 87 -L.Bd. 
1290—Jbbin v. State • of Arizona, 
Ariz., 62 S.Ct 1281, 316 U.a 684, 
86 L.Bd. 1691, 141 A.L.R. 514, va¬ 
cated on other grounds 68 S.Ct 890, 
819 U.S. 103, 87 L.Bd. 1290—Car¬ 
penters and Joiners Union of 
America, Local No. 213 v. Ritter's 
Cafe, Tex., 62 S.Ct 807, 316 U.S. 
722; ' 86 L.E3d. 1148, rehearing de¬ 
nied 62 S.Ct 1088, 816 U.S. 708, 86 
L.Ed. 1776-^OhapUnsky’ v. State of 
New Hampshire, N.H., 62 S.Ct 
766, 316 U.S. 568, 86 L.Eid. 1031— 
Thornhill v. State of Alabama, 
Ala, 60 S.Ct 736, 310 U.S. 88. 84 
L.Ed. 1098'—Hague v. Committee 
for Industrial Organization, N.J., . 
59 S.Ct 954, 807 U.S. 496, 83 L.Ed. . 
: .1423—Lovell V. City of Griffin, Ga, = 
68 S.Ct 666, 803 U.S. 444, 82 L.Bd. . 
949—Near v. State of Minnesota 
ex reL Olson, Minn.,. 51 S.Ct .625, 
283 U.S. 697,. 75 . L.Bd. 1357- 
Stromberg v. People of State of 
California, Cal., 51 S.Ct 532, 288 
U.S. 859, 75 L.Ed. 1117, 78 A.L.R 
1484. 

’ . - Oney V. . Oklahoma City, .C.C.A. j 
Okl., 120 F.2d 861—Hague, v. Com¬ 
mittee for Industi^ Organization, 
N.j.. 101 F.2d 774, modified on oth- 
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adopted tinder state authority constitute state ac¬ 
tion and are within the prohibition of the amend- 

ment.85.6 

Freedom of speech and of the press, as secured 
by the Fourteenth Amendment to the federal Con¬ 
stitution, does not impart an absolute right to speak 
or to publish without responsibility whatever one 
may choose, or an unrestricted and unbridled license 
that affords immunity for every possible use of lan¬ 
guage, or which prevents punishment for the abuse 
of such freedom.®® , The constitutional guaranty 
does not deprive the states of the primary and es¬ 
sential right of self-preservation,®7 and the states 
have authority to translate into law local policies 
to promote the health, safety, morals, and general 
welfare of their peopie.®^-® 

Under the police power, discussed generally § 174 
supra et seq, the states, may, without transgressing 
the Fourteenth Amendment, enact legislation pun- 
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ishing those who abuse freedom of speech and of 
the press by utterances inimical to public welfare 
or tending to corrupt public morals, or tending to 
incite to crime or to disturb public peace;®® but the 
power of the states to abridge freedom of speedi 
and of the press is the exception rather than the 
rule, and the penalizing even of utterances of a de¬ 
fined character must find its justification iii a rea¬ 
sonable apprehension of danger to organized gov¬ 
ernment.®® The states may not prevent the fair 
use of the opportunity for free political discussion 
to the end that government may be responsive to the 
will of the people and that changes may be accom¬ 
plished by lawful means, for therein lies the secu¬ 
rity of the Republic, the very foundation of constitu¬ 
tional government.^® 

Without violating the guaranty of freedom df 
speech and of the press, as guaranteed by the Four¬ 
teenth Amendment, the states may, for example, en¬ 
act laws declaring it unlawful to discourage enlist- 


er grounds 59 S.Ct. 954, 807 XJ.S. 
496, 83 L..Ed. 1423. 

Buxbom V. City of Riverside, 
I).C.Cal., 29 P-Supp. 8—Ghadiall v. 
Delaware State Medical Soc., D.C. 
Del., 28 P.Supp. 841. 

Ala.—Alabama State Federation of 
Labor v. McAdory, 18 So. 2d 810, 
246 Ala. 1, certiorari dismissed 65 
act. 1384, 825 U.S. 450, 89 L..£d. 
1725. 

Cal.—^Ex parte Lyons, 81 P.2d 190; 
27 Cal.App.2d 293. 

m. —Montgomery Ward & Co. v. 
United Retail, Wholesale & Dept 
Store Employees of America, CIO, 
70 N.B.2d 75, 830 IlLApp. 49, af¬ 
firmed 79 N.E.2d 46, 400 Ill. 38. 
N.Y.—^People v. Altman, 271 N.T.S. 

994, 241 App.Div. 858. 

Ohio.—American Cancer Soc. v. City 
of Dayton, 114 N.B.2d 219, 160 
Ohio St 114. 

Pa.—^Pennsylvania Labor Relations 
Bd. V. Chester & Delaware Counties 
Bartendera, Hotel Sb Restaurant 
Emp. Union, Local No. 677, 64 A. 
2d. 834, 361 Pa. 246, 11 A.L.R.2d 
1269. 

Va.—^McWhorter v. Commonwealth, 
68 S.E.2d 20, 191 VaL 867. 

Pnnfl amentia concept 
The Fourteenth Amendment em¬ 
braces the same fundamental concept 
of ‘liberty*' as is guaranteed by the 
Firiii Amenidment which guarantees 
the light of free speech. 

U.S.—N. L. R, B. V. Ford Motor Co., 
C.aA.6, 114 P.2d 906, certiorari 
denied Ford Motor Co. v. N. L. R. 
B., 61 S.Ct 621, 312 U.S. 689, 85 
L.Ed. 1126. 

363 Ark.—Cole v. City of Fort 
Smith, 151 S.W.2d 1000, 202 Ark. 
614, aflirmed 62 S.Ct 1231, 316 U. 
S. 584, 86 L.Ed. 1691, 141 A.L.R. 


614, vacated on other grounds 63 
S.Ct 890, 319 U.S. 103, 87 L.Ed. 
1290. 

N.J.—Borough of Edgewater v. Cox, 
8 A.2d 876, 128 N.J.Law 212, cer¬ 
tiorari denied Borough of Edge- 
water V. Bodine, 60 .S.Ct 615, 809 
U.S. 672, 84 L.Ed. 1017. 

Okl.—Bmch v. City of Cuymon, 127 
P.2d 855, 75 OkLCr. 1. 

36. U.S.—Chaplinsky v. State of 

New Hampshire, N.H., 62 S.Ct 

. 766, 316 U.S. 568, 86 L.Ed. 1031— 
Near v. State of Minnesota ex rel. 
Olson, Minn., 51 S.Ct 625, 283 U. 
S. 697, 75 L.Bd. 1867—Whitney v. 
People of State of California, Cal., 
•47 S.Ct 641, 274 U.S. 367, 71 L.Ed: 
1096—Qitlow V. People of State of 
New York, N.Y., 45 S.Ct 626, 268 
U.S. .662, 69 L.Bd. 1138—GUbert v. 
State of Minnesota, Minn., 41 S. 
Ct 125, 264 U.S. 825, 66 L.Bd. 287. 
Ala.—^B>asner v. State, 26 So.2d 619, 
82 Ala.App. 420, certiorari denied 
26 So.2d 626, 248 Ala. 12. 

Ill.—^People V. Beauhamais, 97 N.B. 
2d 343, 408 Ill. 612, affirmed Beau¬ 
hamais V. People of State of Illi¬ 
nois, 72 S.Ct 725, 848 U.S. 260, 96 
L.Ed. 919, rehearing denied 72 S. 
Ct 1070, 843 U.S. 988, 96 L.Bd. 
1376. 

La.—^Mullna v. Item Co., 47 So.2d 560» 
217 La. 842. 

Minn.—state v. Holm. 166 N.W. 181, 
13 } Minn. 267, L;IUL1918C 804. 
Pa.—Commonwealth v. Widovlch, 146 
A. 295, 295 Pa. 311, dismissed and 
certiorari denied Muselin v. Com¬ 
monwealth of Pennsylvania, 60 S. 
Ct 66, 280 U.S. 518, 74 L.Bd. 588. 

37. U.S.—Gritlow V. People of State 
of New York, N.Y., 46 S.Ct 626. 
268 U.S. 652, 69 L.Ed. 1138. 

37l3 U.S.-^—Carpenters and Joiners 
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Union of America, Local No. 213 v. 
Ritter’s Cafe, N.Y., 62 S.Ct 807, 
816 U.S. 722, 86 L.Ed. 1148, rehear¬ 
ing denied 62 S.Ct 1038, 316 U.S. 
708, 86 L.Bd. 1775. 

Ala.—Alabama State Federation of 
Labor V. McAdory, 18. So.2d 810, 246 
Ala. 1, certiorari dismissed 66 S. 
Ct 1384, 326 U.S. 450, 89 L.Ed. 
1726. 

38. U.S.-r-Carpenters and Joiners 
Union of America., Local No. 213 v. 
Ritter’s Cafe. Tex., 62 S.Ct 807, 
316 U.S. 722, 86 L.Ed. 1143, rehear¬ 
ing denied 62 S.Ct 1038, 316 U.S. 
708, 86 L.Bd. 1776—Chaplinsky v. 
State of New Hampshire, N.H., 62 
S.Ct 766, 815 U.S. 668, 86 L.Ed. 
1081—Stromberg v. People of State 
of California, Cal., 61 S.Ct 632, 288 
U.S. 359, 75 LuBd. 1117, 73 AD.R. 
1484—Gritlow V. People of State of 
New York, N.Y., 46 S.Ct 625, 268 
U.S. 652, 69 L.Ed. 1138—^Toledo 
Newspaper Co. v. United States, 
Ohio, 88 S.Ct 660, 247 U.S. 402, 62 
L.Ed. 1186—^Fox v. Washington, 
i Wash., 85 S.Ct 388, 286 U.S. 273, 
59 L.Bd. 673. 

Minn,—State v. Holm, 166 N.W. 181, 
139 Minn. 267, L.R.A1918C 804. 
N.Y.—^People v. Altman, 271 NIY.S. 

994, 241 App.Div. 858.^ 

Pa.—Commonwealth v. .Egan, 178 A 
764, 113 Pa.Super. 875. 

33. U.S.—Herndon v, Lowry, Ga., 67 
S.Ct 732,‘ 801 U.S. 242, 81 L.Ed. 
1066. 

40. U.S.—De Jonge v. State of Ore¬ 
gon, Or., 67 S.Ct 265, 299 U.S. 863, 
81 L.Ed. 278—Stromberg v. Pepple 
< of. State of California, CaL, 51. .S. 
Ct 632, 288 tJ.S. 359, 76 L.Edi 1117, 
73 AL.R. 1484. 

N.Y.—^People v. AJtman, 271"N.Trs, 

• 99*4, 241 App.Dlv. 86«:- . 
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ment in the military or naval forces,and may 
make it criminal to advocate the overthrow of the 
existing form of government by violence or other 
unlawful means or the criminal destruction of prop- 
erty.^2 A statute is null and void, however, in so 
far as it permits a conviction for participation in a 
lawful meeting under the auspices of a party which 
may at other times advocate violent revolution.^ 3 

A statute which is so vague and indefinite, in 
form and as interpreted, as to permit within the 
scope of its language the pimishment of incidents 
fairly within the protection of the guarantee of free 
speech is void, on its face, as contrary to the Four¬ 
teenth Amendment.43.6 So, where a state statute is 
so vag^e and uncertain as to make criminal an 
utterance or an act which may be innocently said 
or done with no intent to induce resort to violence 
or which may be said or done with a purpose vio- 
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lently to subvert government, a conyiction cannot 
be sustained.'*^ 

§ 213(3). — Subjects of Free Speech 

The right of free speech and free press guaranteed 
by the constitution extends to all subjects which affects 
ways of life, without limitation to any particular field 
of human interest, and includes In the main freedom of 
expression on politicai, sociological, religious, and eco¬ 
nomic subjects. 

The right of free speech and a free press guar¬ 
anteed by the constitution is not confined to any 
particular field of human interest,^^-!® and it extends 
to all subjects which affect ways of life%^4*^^ The 
constitutional guaranty includes in the main freedom 
of expression- on political, sociological, religious, 
and economic subj ects,^^-l^ and it is not wholly in¬ 
applicable to business or economic activity,^^*!® but 


41. U.S.—Gilbert v. State of Minne¬ 
sota, Minn., 41 S.Ct. 126, 254 U.S. 
325, 65 LuEld. 287. 

iwrinn. —State v. Holm, 166 N.W. 181, 
139 Minn. 267, L».ItJL1918C 304. 

Wartime meaanres grenerally see su¬ 
pra § 213(9). 

42. Ala.—Barton v. City of Besse¬ 
mer, 173 So. 626, 234 AJa. 20. 

Punishment of insurrection and sedi¬ 
tion generally see infra § 218(10). 

OriTnlnal anaxcliy statute 

U.S.—Gitlow V. People of State of 
New York, N.T., 45 S.Ct. 625. 268 
U.S. 652, 69 LuBd. 1138. 

Oximlual syndioalism acts 

U.S.—Whitney v. People of State of 
California, Cal., 47 S.Ct. 641, 274 
U.S. 357, 71 LuBd. 1096. 

CJal.—People v. Chambers, 72 P.2d 
746, 22 CJaLApp,2d 687. 

Mich.—People v. Ruthenherg, 201 N. 
W. 358, 229 Mich. 816, error dis¬ 
missed Ruthenberg v. People of 
State of Michigan, 47 S.Ct. 470, 273 
U.S. 782, 71 Ii.Bd. 890. 

Sedition acts 

Pa.—CSommonwealth v. Widovlch, 146 
A. 295, 295 Pa. 811, appeal dismiss¬ 
ed and certiorari denied Muselin v. 
Commonwealth of Pennsylvania, 50 
act. 66, 280 U.S. 618, 74 KBd. 588. 

Commonwealth v. Lazar, 157 A. 

. 701, 103 Pa.Super. 417, appeal dis¬ 
missed Lazar v. Commonwealth of 
Pennsylvania, 62 S.Ct. 689, 286 U.S. 
532, 76 LuBd. 1272. 

43. U:S.—^Hei^don v. Lowry, Qa., 67 
act. 732, 301 U.S. 242, 81 L.Ed. 
1066—De Jonge v. State of Oregon, 
Or., 67 act. 256, 299 U.S. 858, 81 
L.Bd. 278. 

Georgia statute 

, U*,S.-T-Hemdon v. Lowry, Qa., 67 S-Ct 
7ff2, 301 U.S. 242, 81 L.Bid. 1066. 

C^gon syndioalism act 

U.a—De Jjpnge v. Stete of Oregon, 


Or.. 67 S.Ct. 265, 299 U.S. 863, B1 L. 
Bd. 278. 

43.5 U.S.—Winters v. People of 
State of New York, N.Y., 68 S.C!t. 
666, 332 U.S. 607, 92 L.Bd. 840— 
Herndon v. Lowry, Ga., 67 S.Ct. 
782, 301 U.S. 242, 81 L.Bd. 1066— 
Stromberg v. People of State of 
California, CaL, 61 S.Ct. 632, 288 
U.S. 869, 73 L.Bd. 1484. 

44. U.S.—Herndon V. Lowry, Ga., 67 
act. 782, 801 U.a 242. 81 L.Bd. 
1066. 

Display of red iLag 

(1) A statute, in so far as It pro¬ 
hibits the display of the red flag “as 
a sign, symbol or emblem of opposi¬ 
tion to organized government’* is 
void. 

U.S.—Stromberg v. People of State 
of Callfomla, CaL, 51 S.Ct. 632, 283 
U.S. 869, 76 L.Bd. 1117, 78 A.L.R. 
1484. 

N.Y.—^People v. Altman, 271 N.Y.S. 
994, 241 App.Div. 868. 

(2) However, a state court has 
held that a statute, forbidding the 
display of the red flag in any public 
assembly, parade, or demonstration 
as a felony, and providing that the 
use of such flag at such places is 
prima facie evidence of its use as an 
emblem of anarchy, does not vio¬ 
late the state constitution or the 
Fourteenth Amendment to the fed¬ 
eral Constitution. 

Mich.—^People v. Immonen, 261 N.W. 
69, 271 Mich. 384. 

44.10 U.S.—^Thomas v. Collins, Tex., 
66 S.Ct. 315, 323 U.S. 616, 89 .L.Bd. 
430, rehearing denied 66 S.Ct. 657, 
328 U.S. 819, 89 L.Bd. 630. 

CaL—In re Porterfield, 168 P.2d 706, 
28 Cal.2d 91, 167 A.L.R. 675. 
Oharity 

(1) Bducational promotion and 
solicitation of fimds for worthy 
charitable organizations by those in¬ 
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terested in them come within consti¬ 
tutional guarantees of freedom of 
speech, freedom of press, and liberty 
of action. - 

Ohio.—American C^cer Soc. v. City 
of Dayton, 114 N.B.2d 219. 160 
Ohio St. 114. 

(2) Provisions of city ordinance 
reqiuiring applications for permits to 
solicit funds for charity to be turn¬ 
ed over to a board which should con¬ 
sider whether applicant proposed to 
serve an object, purpose or movement 
in field not already covered, and 
which reauired board to consider 
whether solicitation would be bene¬ 
ficial to people of city and would 
not be undue burden on persons so¬ 
licited, are unconstltutionaL 
Ohio.—American Cancer Soc. v. City 
of Dayton. 110 N.B.2d 605, 94 Ohio 
App. 131, aflElrmed 114 N.B.2d 219. 
160 Ohio St. 114. 

44.12 N.H.—^State v. Cfiiaplinsky, 18 
A.2d 754, 91 N.EL 810, affirmed 62 
S.Ct. 766, 816 U.S. 668, 86 L.B<L 
1081. 

44.14 CJal.—^In re Porterfield, 168 P. 
2d 706, 28 CaL2d 91, 167 A.D.R. 
676. 

N.H.—State v. Chaplinsky, 18 A.2d 
764, 91 N.H 310, affirmed 62 S.Ct 
766, 816 U.S. 668, 86 L.Bd. 1031. 

44.16 CaL—^In re Porterfield, 168 P. 
. 2d 706, 28 Cal.2d 91, 167 A.L.R. 
675. 

Belatlva valuation 

The First Amendment's safeguards 
of free speech may apply to busi¬ 
ness or economic activity, and where 
the line shall be placed in particu¬ 
lar application rests, not on gener¬ 
alities, but on concrete clash of par¬ 
ticular interests and . th^ commu¬ 
nity's relative valuation and of how 
the one will be alEected by the spe¬ 
cific restriction, the other by its ah* 
sence. 
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it does not extend to commercial activities to which 
speech is only an incident or means>^-i® Free¬ 
dom of discussion must embrace all issues about 
which information is needed or appropriate to en¬ 
able the members of society to cope with the exi¬ 
gencies of their period,^^-^® and the freedom of 
speech and of the press guaranteed by the con¬ 
stitution does not bear an inverse ratio to the time¬ 
liness and importance of the ideas seeking ex- 
pression.‘*^-22 Expression of opinion is entitled to 
protection no matter how unorthodox or abhorrent 
it may seem to others,and even though the 
ideas expressed may be rejected by the overwhelm¬ 
ing majority of the American people.^^-^® Freedom 
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of speech encompasses the right to criticize the 
government and its officers,^^-^® and changes in 
the laws and constitution by peaceful and lawful 
means may be advocated.^^*^® Moreover, the Amer¬ 
ican system of government and the government it¬ 
self may be criticized although the speaking or 
writing of such criticism may undermine confidence 
in the government or cause or increase discontent 
therewith>4*32 constitutional guaranty of free 

speech extends to more than abstract discussion un¬ 
related to action, but free trade in ideas means 
free trade and the opportunity to persuade to ac¬ 
tion, not merely to describe facts.'*^*^^ However, 


•jj^g.^Thomas v. Collins, Tex., 66 S. 
*Ct S16, 323 U.S. 616, 89 L-Ed. 480, 
rehearing denied 65 S.Ct. 657, 323 
U.S. 819, 89 li-Bd. 630. 

Orltioifnii of oouduot of Tmioa ollU 
oevs 

Ohio.—Crossen v. Duffy, 108 N.B.2d 
769, 90 OhioApp. 252. 

44.18 Cal.—^In re Porterfield, 168 
P.2d 706, 28 Cal.2d 91, 167 AUR. 
676. 

44.20 U.S.—^Thornhill v. State of 
Alabama, Ala., 60 S.Ct. 736, 310 
U.S. 88, 84 Ii.Ed. 1093. 

N.H.—State v. Chaplinsky, 18 A 2d 
764, 91 N.H. 310, affirmed 62 S.Ct 
766, 315 U.S. 668, 86 Li.Ed. 1031. 
Tbe basis of free speecb gtiarantee 
of First Amendment is hypothesis 
that speech can rebut speech, that 
propa^ajida will answer propaganda, 
and that free debate of idests will re¬ 
sult in the wisest governmental poli¬ 
cies. 

U.S.—-Dennis v. U. S., N.T., 71 S.Ct 
867, 341 U.S. 494, 95 KBd. 1137, re¬ 
hearing denied 72 S.Ct 20, 842 U.S. 
842, 96 D.Bd. 636. 

3?alsehood8 and fallacies 
The command of the First Amend¬ 
ment is that falsehoods and fallacies 
must be exposed, not suppressed, un¬ 
less there is not sufficient time to 
avert the evil conseauences of nox¬ 
ious doctrine by argument and edu¬ 
cation. 

U.S.—^American Communications 

Ass'n, C. L. O., V. Douds, N.Y., 70 
S.Ct 674, 839 U.S. 382, 94 L.Ed. 
925, rehearing denied 70 S.Ct 1017, 
two cases, 339 U.S. 990, 94 L.Ed. 
1391. 

44.22 . U.S.—Bridges v. State of Cal¬ 
ifornia, Cal., 62 S.Ct 190, 314 U.S. 
252, 86 L.Ed. 192. 

44.24 N.Y.—Watchtower Bible & 
Tract' Soc. v. Metropolitan Dife 
Ins. Co., 69 N.Y.S.2d 386, 188 Misc. 
' 978, affirmed 76 N.Y.S.2d 81, 272 
App.Div. 1039, reargument and ap¬ 
peal denied 75 N.Y.S.2d 660, 273 
App.Div. 769, appeal denied 76 N.Y. 
S.2d 269, 278 App.Div. 807, appeal 


denied 78 N.B.2d 349, 297 N.Y. 806, 
affirmed 79 N.B.2d 433. 297 N.Y. 339, 
8 ALi.R.2d 1423, certiorari denied 
69 S.Ct 232, 336 U.S. 886, 98 L.Ed. 
426, rehearing denied 69 S.Ct 479, 
335 U.S. 912, 93 L.Bd. 445. 

Beligious praotioes 

The protection of the First Amend¬ 
ment is not restricted to orthodox re¬ 
ligious practices any more than it 
is to the expression of orthodox 
economic views. 

U.S.—^Follett V. Town of McCormick, 
S. C., 64 S.Ct 717, 321 U.S. 673, 
88 L.Ed. 938, 152 AL.R. 317. 
xmpopiilar cause 

The right to think and speak free¬ 
ly extends to the unpopular as well 
as to the popular cause, and when 
that right is menaced it must be vin¬ 
dicated, however loud the clamor and 
Insistent the pressure for its denial. 
N.Y.—^Hamilton v. Brennan, 119 N. 
Y.S.2d 83, 203 Misc. 636. 

No matter how speoiOTiSi how in¬ 
tolerant, how narrow and prejudiced 
or dogmatic the arguments of dev¬ 
otees of one belief may appear to 
others, the right of either to so ex¬ 
press himself is so a part of public 
policy that it will be defended and 
protected to the uttermost, unless the 
fanatical and unrestrained enthusi¬ 
asm of its followers results in acts 
offensive to the positive law. 

Or,—^U, S. National Bank of Port¬ 
land V. Snodgrass, ^ 275 P.2d 860, 
202 Or. 630. 

44.26 U.S.—U. 8. V. Schneiderman, 
D.C.Cal., 106 P.Supp. 906. 

44.28 N.J.—^Earl v. Winne, 101 A2d 
636, 14 N.J. 119. 

Criticism of public men and measures 
One of the prerogatives of Amer¬ 
ican citizenship is the right to criti¬ 
cize public men and measures, which 
means not only informed and re¬ 
sponsible criticism, but the freedom 
to speak foolishly and without mod¬ 
eration. 

U.S.—^Baumgartner v. U. S., Mo., 64 
S.Ch 1240, 822 U.S. 665, 88 L.Ed. 
1625. 


Public officer asUl conduct 

(1) Free speech and liberty of the 
press in our system of popular gov¬ 
ernment are diametrically opposed to 
any theory that any public officer 
shall be immune to criticism and 
searching examination of his official 
conduct. 

Ga.—McGill v. State, by Davis, 74 
S.E.2d 78, 209 Ga. 500. 

(2) One of the prerogatives of 
American citizenship is the right to 
criticise public men, and it is es¬ 
sential to our form of government 
that the record of a candidate for 
office, including a judge, be subject 
to scrutiny and unlimited discus¬ 
sion, subject only to the law of li¬ 
bel. 

Ind.—State ex rel. Stanton v. Mur¬ 
ray, 108 N.E.2d 261, 231 Ind. 223. 
Criticism of president and congress 
U.S.—U. S. V. Foster, D.C.N.Y., 9 
F.R.D. 867. 

Foreign policy 

Persons living under United States 
Constitution have right, protected by 
First Amendment thereof, to criti¬ 
cize foreign policy of United States 
and role being played thereby in In¬ 
ternational affairs and to praise oth¬ 
er governments’ foreign policies and 
roles being played by such govern¬ 
ments in international affairs. 

U.S.—^U. S. V. Schneiderman, D.C. 

C^, 106 F.Supp. 906. 

44.30 U.S.—U. S. V. Poster, D.C. 

I N.Y., 9 F.It.D. 367. 

N.Y.—^Application of Cassidy, 61 N. 
Y.S.2d 202, 268 App.Div. 282, re¬ 
argument denied 63 N.Y.S.2d 840, 
270 App.Div. 1046, affirmed 73 N.E. 
2d 41, 296 N.Y. 926. 

44.82 U.S.—^U. S. V. Schneiderman, 
D.aCal., 106 P.Supp. 906. 

N.Y.—Application of Cassidy, 51 N. 
Y.S.2d 202, 268 App.Div. 282, rear¬ 
gument denied 63 N.Y.S.2d 840, 270 
App.Div. 1046, affirmed 73 N.B.2d 
41, 296 N.Y. 926. 

44.34 U.S.—Thomas v. Collins, Tex., 
65 S.Ct 815, 328 US. 516, 89 L. 
Ed. 430, rehearing denied 6^ S.Ct 
667, 828 US. 819, 89 L.Ed. 630. 
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the constitutional right of free speech does' not ap¬ 
ply to unimpeded conduct or action.^^-3® 

§ 213(4), -Protection of Right by Courts 

The courts have the duty to preserve Fntact guaran¬ 
ties of freedom of speech and liberty of press and to 
prescribe the bounds beyond which they must not be 
permitted to go. 

The judicial branch of the government has the 
duty to preserve intact guarantees of freedom of^ 
speech and liberty of press and to prescribe the 
bounds beyond which they must not be permitted 
to go.^^*^® In every case where legislative abridge¬ 
ment of the rights of freedom of speech and free¬ 
dom of press is asserted the court should be astute 
to examine the effects of the challenged legisla¬ 
tion,^^-52 and should weigh the circumstances and 
appraise the substantiality of the reasons advanced- 
in support of the challenged regulations."^^*^^ So 
where particular conduct is regulated in the interest 
of public order, and the regulation results in an in¬ 
direct, conditional, partial abridgement of freedom 
of speech, the duty of the court is to determine, 
which of the two conflicting interests demands the 
greater protection under the particular circum¬ 
stances presented.‘^^‘5® 


The validity of a statute as infringing on the right 
of freedom of speech is to be determined on its 
face,4^-5S and the fule applies that in determining 
its validity it is the statute, and not the accusation or 
evidence under it, which prescribes the limits of per¬ 
missible conduct and warns against transgres- 
sion>4-^0 Whether an utterance is privileged un¬ 
der the constitutional guaranty of free speech is to 
be determined from the character of the utterance 
in connection with the time, place, and manner of 
its making,,^^*®^ and each case with respect to an 
alleged invasion of the constitutional right of free¬ 
dom of speech must be determined on its individual, 
facts.^^*®^ 

. § 213(5). -Limitation of Right in Gen¬ 

eral 

Freedom of speech and liberty of press are not abso¬ 
lute or unqualified rights, but they are subordinate to 
the greater rights of general public interest and to the 
right of government to maintain and protect itself, and 
they are subject to reasonable restrictions when neces¬ 
sary to safeguard the public interest. 

Generally speaking, freedom of speech and liberty 
of press are not absolute or imqualified rights, 


N. li. B. B. V. Continental OH 
Co.. C.C.A.10, 159 F.2d 326. 

D.C—Communist Party of U. 
S. V. Subversive Activities Control 
Bd., C.A. 223 F.2d 631. 

44.50 La.—^Kennedy v. Item Co., 8 
So.2d 175, 197 La. 1060. 

Mo.—^Barber v. Time, Inc., 169 S.W. 
2d 291, 348 Mo. 1199. 

44.52 XJ.S.—^Martin v. City of Stnith- 
ers, Ohio, 63 S.Ct. 862, 882, 319 
TJ.S. 141, 167, 87 L.Bd. 1313—Jones 
V. City of Opelika, Ala,, 62 S.Ot 
1231, 816 U.S. 584, 86 L.Ed. 1691, 
141 A.L.R. 614, vacated on other 
grounds 63 S.Ct. 896, 319 U.S. 103, 
87 L.Bd. 1290-^Bowden v. City of 
Fort Smith, Ark., 62 S.Ct, 12S1, 316 
U.S. 684, 86 L.Bd. 1691, 141 AL.R. 
614, vacated on other grounds 63 
S.Ct. 890, 319 U.S. 103, 87 .L.Bd. 
1290—Jobin V. State of Arizona, 
Ariz., 62 act. 1231, 316 U;S. 584, 
86 L.Ed. 1691, 141 A.L.R. 514, va¬ 
cated on other grounds 63 S.Ct 
890, 819 U.S..108, 87 L.Ed. 1290:^ 
Schneider y. State of New Jersey, 
Town of Irvington, Cal.,Mass„N.J, 
^ Wis„ 60 S.Ct 146, 808 U.S. 147, 
. 84 L.Ed. 155. 

Hannim v. City of Haverhill, C. 
CAJ&Iass., 120 F.2d 87, certiorari 
' dehi^ 62 act. 81, 314 U.S. 641, 
86 LJSSd. 614. 

‘ "Borchert V. Cily of Ranger, 1>.C. 
• Tex, 42 F.Supp; 677. 

D.C.-- 7 National Maritime' "Union of 
America v. Herzog, B.C.; 78 F. 


Supp. 146, affirmed 68 S.Ct. 1629, 
334 U.S. 854, 92 L.Ed. 1776. 

Or.—American Federation of Labor 
V. Bain, 106 P.2d 544, 165 Or. 188, 
130 A.L,R. 1278. 

44.54 U.S.—^American Communica¬ 

tions Ass*n, C. I. O. V. Dcuds, 
N.T., 70 act. 674,' 339 U.S. 382, 
94 L.Ed. 9.25, rehearing denied 70 
S.Ct. 1017, two cases, 339 U.S. 990, 
,94 L.Bd. 1391—Marsh v. State of 
Alabama, 66 aCt 276, 326 U.S. 

, 501, 90 L.Bd. 266—Thornhill v. 

State of Alabamcu Ala., 60 S.Ct. 
736, 310 U.S. 88. 84 L.Ed. 1093— 
Schneider v. State, Cal., Mass., N.J. 
& Wls., 60 act. 146. 808 U.S. 147, 
84 L.Ed. 155. 

Wis.—City of Washburn v. Bllquist, 

- 9 N.W.2d 121, 242 Wis. 609, rehear¬ 
ing denied 10.N.W.2d 292, 242 Wis. 
609. 

It is the character of the rUlit, 
not of the limitation, which estab¬ 
lishes what standard shall be used 
in. determining where the individual 
freedom ends and the state’s pow¬ 
ers beg^ 

N.T.—iLederinah'V. Board of Ed. of 
City of New York, 95 N.T.S.2d 114, 
196 Misc. 873, reversed on other 
grounds 96 N.Y.S.2d 466, 276 App. 

' Biv. 527, affirmed 96 N.E.2d 806, 
801 N.T. 476, appeal dismissed 
Thompson v. WaUin, 72 S.Ct 92, 
842 U.S. 801, 96 L.Ed. 607, affirmed 
Adler V. Bocird of Bd. of City of 
New York, 72 aCt 880, 342 U.S. 
485, 96 LkEd. 517, affirmed I/Hom- 

1K)2 


medieu v. Board of Regents of 
University of State of N. Y., 72 
act 624, 842 U.S. 951, 96 LuEd. 
707. 

44.56 U.S.—American Communica¬ 

tions Ass’n, C. I. O. V. Douds, N.T., 
70 S.Ct 674, 339 U.S. 882, 94 L. 
Ed. 926, rehearing denied 70 S.Ct 
1017, two cases, 339 U.S. 990, 94 
L.Ed. 139i. 

Pa.—^Fitzgerald v. City of Phlladel- 
pMa, 102 A.2d 887, 376 Pa. 379. 

44.58 U.S.—Carlson v. People of 
State of California, Cal., 60 S.Ct 
746, 310 U.S. 106, 84 L.Ed. 1104, 
rehearing denied 60 S.Ct 1072, 
310 U.S. 657, 84 L.Ed. 1420— 

Thornhill v. State of Alabama, 
Ala., 60 act 736, 810 U.S. 88, 
84 L.Ed. 1093. 

^60 U.S.—^Thornhill ▼. State of 
Alabama, supra. 

Dimne V. U. S., C.C.A.Mlim., 138 
F.2d 187, certiorari denied 64 S. 
Ct 206, 820. U.a 790, 88 UBd. 476. 
rehearing denied 64 S.Ct 260, 820 
U.S. 814, 88 luEd. 492, rehearing 
denied 64 S.Ct 426, 820 U.S. 815, 
88 L.Ed. 493. . 

44.62 U.S.—U. a V. Hartzel, UOA. 
UL, 138 F.2d 169, reversed on 
other grounds 64 aCt 1233, 322 
U.S. 680, 88 L.Ed. 1534. 

44.64 Colo.-^Hamilton v. City of 
Montrose, 124 P.2d 767, 109 Colo. 
228. 

44.80 U.S.—U. a V. Orman, CA. 
N.J., 207 F.2d 148—Carlson v. 
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but are relative that is, the freedom of speech v solute at all times and under all circumstances,^^* 
and press protected by the constitution is not ab- f and freedom^ of speech or press does not mean that 


Landon, C.A.Cal., 187 F.2d 991, af¬ 
firmed 72 S.Ct. 525, 842 U.S. 624, 
96 Li.Ed. 547, rehearing denied 72 
S.Ct. 1069, 343 U.S. 988, 96 L,.Bd. 
1376—^Kiyoshl Okamoto v. U. S., 
C.C.A.Wyo., 152 P.2d 905—N. 1,. It 
B. y. PicJk Mfg. Co., C.C.A.7, 186 F. 
2d 829—^Baxley v. U. S., C.C.A. 
S.C., 134 P.2d 937—^In re George 
F. Nord Bldg. Corporation, C.C.A. 
Ill., 129 P.2d 173, certiorari de¬ 
nied Kausal v. 79th and Escanaba 
Corp., 63 S.Ct. 76, 817 U.S. 670, 
87 Li.Ed. 638 — N. Jm K. B. v. Fed- 
erbush Co., C.C.A.2, 121 F.2d 954. 

U. S. V. Korner, D.C.Cal., 66 F. 
Supp. 242—Ghadiali v. Delaware 
State Medical Soc., D.C.DeL, 48 
F.Supp. 789. 

Ala..—^Krasner v. State, 26 So.2d 619, 
82 Ala^App. 420, certiorari denied 
26 So.2d 526, 248 Ala. 12. 

Cal.—^Bridges v. Superior Court in 
and for Los Angeles County, 94 
P.2d 983, 14 Cal.2d 464, reversed 
on other grounds 62 S.Ct. 190, 314 
U.S. 252, 86 L.Ed. 192, 159 A.L.R. 
1346. 

People V. Arnold, 273 P.2d 711, 
127 C3aLApp.2d Supp. 844—People v. 
Young, 85 P.2d 231, 33 Cal.App.2d 
Supp. 747, reversed on other 
grounds Young v. People of State 
of California, 60 S.Ct. 146, 308 

U. S. 147, 84 L.Ed. 165. 

D.a—Marshall v. U. S., 176 F.2d 
473, 85 U.S.App.D.C. 184, certiorari 
denied 70 S.Ct 633, 339 U.S. 933, 94 
L.Ed. 1352, rehearing denied 70 S. 
Ct 976, 839 U.S. 959, 94 L.Bd. 1369. 

U. S. V. Peace Information Cen¬ 
ter, D.C., 97 F.Supp. , 265—^National 
Maritime Union of America v. Her¬ 
zog, D.C., 78 F.Supp. 146, affirmed 
68 S.Ct 1529, 334 U.S. 854, 92 L. 
Ed. 1776. 

Fla.—Pennekamp v. State, 22 So.2d 
875, 166 Fla. 227, reversed on other 
grounds 66 S.Ct 1029, 328 U.S. 
331, 90 L.Ed. 1296—Hill v. State 
ex reL Watson, 19 So.2d 867, 155 
Fla. 246, reversed on other grounds 
66 S.Ct 1373, 826 U.S. 638, 89 L. 
Ed. 1782, rehearing denied 66 S.Ct 
11, 326 U.S. 804, 90 L.Ed. 489. 

Ill,—^People V. Beauhamals, 97 N.B. 
2d 343, 408 HI. 512, affirmed Beau- 
harnais v. People of Illinois, 72 
S.Ct 726, 348 U.S. 260, 96 L.Ed. 
919, rehearing denied 72 S.Ct 1070, 
348 U.S. 988, 96 L.Ed. 1876—Peo¬ 
ple V. Doss, 46 N.B.2d 984, 382 Ill. 
307, certiorari denied Doss v. Peo¬ 
ple, 64 S.Ct. 38, 320 U.S. 762, 88 
L.Ed. 454, rehearing denied 64 S.Ct 
194, 320 U.S.' 813, 88 L.Ed. 491, 
appeal dismissed Doss v. Linds- 
ley, 65 S.Ct 1202, 825 U.S. 836, 89 
L.B<L 1962. 

Iowa.—Central States Theatre Corp. 

V. Sar, 66 N.W.2d 460, 246 Iowa 
1254. 


Mo.—State ex rel. Pulitzer Pub. Co. 
V. Coleman, 152 S.W.2d 640, 347 
Mo. 1239. 

Nev.—City of Reno v. Second Judi¬ 
cial District Court in and for Wash¬ 
oe County, 96 P.2d 994, 69 Nev. 
416, 125 A.L.R. 948. 

N.H.—Chronicle & Gazette Pub. Co. 
V. Atty. Gen., 48 A.2d 478, 94 N.H 
148, 168 A.L.R. 879, appeal dis¬ 
missed 67 S.Ct 496, 829 U.S. 690, 

91 L.Ed. 604, rehearing denied’ 67 
S.Ct 632, 329 U.S. 835, 91 L.Ed. 
707—State v. Chaplinsky, 18. A. 2d 
754, 91 N.H 810, affirmed Chaplin¬ 
sky V. . State of New Hampshire, 
62 S.Ct 766, 316 U.S. 668, 86 L. 
Ed. 1031. 

N.J.—State V. Charles J. Gussman, 
112 A.2d 666, 34 N.J.Super., 408. 

Kovacs V. Cooper, 50 A.2d 451, 
135 N.J.Law 64, affirmed 52 A.26L 
806, 135 N.J.Liaw 584, affirmed 69 
S.Ct 448, 336 U.S. 77. 93 L.Ed. 
513, 10 A.L.R.2d 608, rehearing de¬ 
nied 69 S.Ct 638, 336 U.S. 921, 93 

j L.Bd. 1083 — State v. Klapprott 22 
A.2d 877, 127 N.J.Law 896. 

Evans v. Lepore, 59 A.2d 885, 26 
N.J.Misc. 216. 

N.Y.—Joseph Burstyn, Inc. v. Wilson, 
101 N.B.2d 666, 303 N.Y. 242, re¬ 
versed bn other grounds 72 S.Ct 
777, 343 U.S. 495, 96 L.Ed. 1098. 

L'Hommedieu v. Board of Re¬ 
gents of University of State of 
N. Y.. 95 N.Y.S.2d 443, 276 App,* 
Div. 494, affirmed 95 N.E.2d 806, 
301 N.Y. 476, appeal dismissed 
Thompson V. Wallin, 72 S.Ct 92, 
342 U.S. 801, 96 L.Bd. 607, affirmed 
Adler v. Board of Ed. of City of 
New York, 72 • S.Ct 880, 342 U.S. 
486, 96 L.Ed. 617, 27 A.L.R.2d 472, 
affirmed L’Homndedieu v. Board of 
Regents of University of State of 
N. T., 72 S.Ct 624, 342 U.S. 951, 
96 L.Ed. 707. 

New York State Labor Relations 
Board v. Toffenetti Restaurant Co., 
44 N.Y.S.2d 798, 180 Misc. 326, af¬ 
firmed 43 N.Y.S.2d 938, 266 App. 
Div. 837, appeal denied 44 N.Y. S.2d 
262, first base; 266 App.Div. 950, 
appeal dismissed 52 N.E.2d 961, 291 
N.Y. 750—People, on Complaint of 
Grahl, v. Vogt 34 N.Y.S.2d 968, 
178 Misc. 446. ; .. 

Ohio.—^Fawick Airfl^ Co. v. United 
Elec., Radio & Mach,-. Workers of 
America, Local 735, C.LO., App., 

92 N.E.2d 431, appeal dismissed 93 
N.E.2d 480, 154 Ohio St 206. 

'State V. Smith, Mun., 108 N.E. 
2d 682—T-Dworken y. C 9 llopy, Com. 
PI., 91 N.E.2d>664, motion overrul¬ 
ed, App., 118 N.E.2d 867. 

OkL—^Ex parte Walrod, l20 .P.2d 783, 
78 Okl,Cr. 299. 

Pa.*—^Fitzgerald v. City of Philadel¬ 
phia, 102 A.2d 887, 876 Pa, 379— 
Wortex Mills v. Textile Workers 
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Union of America, C.I.O., 86 A.2d 
861, 369 Pa.- 869. 

Tex.—^Local Union No. 47, Intern. 
Broth, of Teamsters, Chauffeurs, 
Warehousemen and Helpers , v. 
Cain, Brogden & Cain, Inc., Civ. 
App., 272 S.W.2d 643, error granted. 
Wash.—Shively v. Garage Employees 
Local Union No. 44, 108 P.2d 354, 
6 W6U3h.2d 660. 

Wis.—Wisconsin Employment Rela¬ 
tions Bd. V. Amalgamated Ass’n of 
St, Elec. Ry. & Motor Coach Emp. 
of .America, Division 998, 42 N.W. 
2d 471, 267 Wis. 43, reversed on 
other grounds Amalgamated Ass’n 
of St Elec. Ry. & Motor Coach 
Bmp. of America, Division 998 v. 
Wisconsin Employment Relations 
Board, 71 S.Ct 869, 840 U.S. 383, 
95 L.Ed. 364, 22 A.L.R.2d 874. 
SubordlnatioiL to other oomiideratibns 
R-ight of free speech is not an im- 
limited, unquallfled right but socie¬ 
tal value of speech must on occasion 
be subordinated to other values and 
considerations. 

U.S.—Dennis v. U. S., N.Y., 71 S.Ct 
867, 841 U.S. 494, 96 L.Bd. 1137, 
rehearing denied 72 S.Ct 20, 842 
U.S. 842, 96 HEd. 636. 

Correlative legal duties 
Right to speak and right to print, 
like all legal rights under pur sys¬ 
tem, are accompanied always by cor¬ 
relative legal duties to exercise those 
rights reasonably under circumstanc¬ 
es, and hence are subject to reason¬ 
able abridgements or restraints, eyen 
though bounds of restraints which 
will be tolerated as reasonable are 
narrow in tbe extreme. 

U^S.—^U. S. V. Schnelderman, D.C. 

Cal., 102 F.Supp. 87. 

Witness before grand Jury 

Requirement that witoess. before 
gi^d jury take oath of secrecy did 
not violate right of Witness to "Yree- 
dom of speech,'*-which is not an ab¬ 
solute right. 

U.S.—C^odmah v. U. S., C.C.A.C!al., 
108 >.2d .616, 127 A.L.R. 265.. 

44.82 N.Y.—^People, on Complaint of 
Grahl, .v.* Vogt, 34 N.Y.S.2d 968, 
178 Misc. 446—^People v. Richards, 
31 N.Y.S.2d 467, 177 Misc. 912. 

44.84 U.S.—Beauhamals v. People of 
State of Illinois, Ill., 72 S.Ct. 725, 
843 U.S. 260, 96 L.Ed. 919, rehearw 
Ing denied 72 S.Ct. 1070, 843 U.S. 
988, 96 IxEd. 1876—^Breard v. City 
of Alexandria, La., 71 S.Ct. 920, 341 
U.S. 622, 95 L.Ed. 1233, 35 A.L.R. 
.. 2d 836, rehearing denied 72 S.Ct 21, 
342 U.S. 848, 9.6 L.Bd. 687—Chaplin¬ 
sky- V. State of: New Hampshire, N. 
H. 62 S.Ct 766, 316 U.S. 568, 86 L. 
Ed. 1031. 

U. S. V. Dennis, C.A.N.T., 188 F. 

. 2d 201, afltoned, Dennis V.. U. S., 
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one can talk or distribute where, when, and how one 
chooses.^^-^® It was never intended, and some 
state constitutions expressly so provide, that these 
guaranties were to constitute an absolute license 


to speak and to publish anything that one pleases, 
freed from all legal liability therefor, either civil 
or criminal.45 The guaranties of freedom of speech 
and of the press rank no higher than other rights 


71 act. 8B7, 341 U.S. 494, 95 L-Bd. 
1137, rehearing denied 72 S.Ct. 20, 
842 U.S. 842. 96 L.Bd. 636—^Numer 
V. Miller. C.aA.CaL, 165 P.2d 986. 
CaL—^Bridges v. Superior Court In 
and for Lios Angreles County, 94 P. 
2d 988, 14 CaL2d 464, reversed on 
other srrounds 62 S.C^ 190. 814 U. 

S. 252. 86 L.Bd. 192, 159 A.Ii.R. 1846. 
Mass.—^Bowe v. Secretary of the 

Commonwealth. 69 N.B.2d 115, 820 
Mass. 230, 167 A.L.R. 1447. 

Mo.—State v. Becker, 272 S.W.2d 283. 
Nr.H.—State v. Chaplinsky, 18 A.2d 
754, 91 N.H. 310, affirmed Chaplin- 
sky V. State of New Hampshire, 
62 act 766, 315 U.a 568, 86 UBd. 
1031. 

N.J.—^McPadden’s Loun^re v. Division 
of Alcoholic Beverage Control Dept 
of Liaw and Public Safety. 109 A..2d 
444, 33 NJ.Super. 61. 

N.T.—^People v. Pelner, 91 N.B.2d 
316, 300 N.T. 391, affirmed 71 S.Ct 
303, 828, 840 U.S. 315, 95 DBd. 295. 

Watchtower Bible & Tract Soc. 
V. Metropolitan Life Ins. Co., 69 N. 

T. S.2d 886. 188 Misc. 978, affirmed 
76 N,Y.S.2d 81, 272 App.Div. 1039, 
reargument and appeal denied 75 
N.T.S.2d 660, 273 App.Div. 769, ap¬ 
peal denied 76 N.T.S.2d 269, 273 
App-Dlv. 807, appeal denied 78 N.E. 
2d 349, 297 N.T. 805, affirmed 79 
N.B.2d 433, 297 N.T. 339, 8 A.L.R. 
2d 1428, certiorari denied 69 S.Ct. 
232, 335 U.S. 886, 93 L.Ed. 425, re¬ 
hearing denied 69 S.Ct 479, 335 U. 

S. 912, 93 L.Ed. 445—Kline v. Hob- 
ert M. McBride & Co.. 11 N.T.S.2d 
674, 170 Misc. 974* 

Ohio.—Storey v. Knapp, Coin.Pl., 93 
N.B.2d 63. 

44.86 U.S.—^Breard v. City of Alex¬ 
andria, La., 71 act 920, 341 U.S. 
622, 95 L.Ed. 1283, 35 A.L.H.2d 335, 
rehearing denied 72 S.Ct 21, 842 

U. S. 843, 96 L.Ed. 637. 

Ala.—^Krasner v. State, 26 So.2d 519, 
32 AlaA-pp. 420, certiorari denied 
26 So.2d 526, 248 Ala. 12. 

N.H—State V. Dyer, 94 A.2d 718, 98 
N.H. 59. 

N.T.—Watchtower Bible & Tract Soc. 

V. Metropolitan Life Ins. Co., 69 N. 

T. S.2d 385, 188 Misc. 978, affirmed 
76 N.T.S.2d 81. 272 App.Div. 1039, 
reargument and appeal denied 75 
N.Y.a2d 660, 278 App.Div. 769, ap¬ 
peal denied 76. N.T.S.2d 269, 273 
App;Div. $07, appeal denied 78 N. 
B.2d 349, 297 N.T. 805, affirmed 
79 N.B-2d 433, 297 N.T; 839, 3 A. 
L,K.2d 1428, Certiorajri denied 69 S. 
Ct 282, 885 U.S. 886, 93 L.Bd. 425, 
rehearing denied 69 S.Ct 479, 385 

U. S. 912, 93 LuEd. 445. 

Other statestlWts of xitle , 

(1)’ The principle of ' ^ S^st 


Amendment are not to be treated as 
a promise that every one with opin¬ 
ions or beliefs to express may gath¬ 
er around him at any public place, 
and at any time, a group for discus¬ 
sion or Instruction. 

U.S.—^Poulos V. State of New Hamp¬ 
shire, N.H., 73 act 760, 846 U.S. 
395, 97 L.Ed. 1105. 80 A.L.R.2d 987. 
rehearing denied 73 S.Ct 1119, 346 

U. S. 978, 97 L.Bd. 1392. 

(2) Freedoms of speech and press 
are themselves dependent on power 
of constitutional government to sur¬ 
vive, and if the government is to 
survive, it must have power to pro¬ 
tect Itself against unlawful conduct 
and, under some circumstances, 
against incitements to commit unlaw¬ 
ful acts, and thus freedom of speech 
does not comprehend the right to 
speak on any subject at any tima 
U.S.—A m e r i c a n Communications 
Ass'n, C. L O. V. Douds, N.T., 70 
act 674. 839 U.S. 382, 94 L.Ed. 925, 
rehearing denied 70 S.Ct 1017, two 
cases, 839 U.S. 990, 94 L.Ed. 1391. 

(3> One may not in the name of 
freedom of speech disseminate ob¬ 
scene matter, make a statement that 
may incite a riot or create a panic, 
urge or advise the commission of a 
crime, advocate the overthrow of the 
government by force or violence or 
justify fraudulent or deceptive adver¬ 
tising. 

D.C.—^U. S. V. Peace Information Cen¬ 
ter, D.C., 97 F.Supp. 255. I 

(4) A person may believe in and 
proclaim a doctrine with which others 
may hot agree hut he may not abuse 
this freedom by utterances inimical 
to the public welfare tending to cor- j 
rupt public morals, incite to crime, 
disturb the public peace, endanger 
the foundations of organissed consti¬ 
tutional government or threaten its 
overthrow by unlawful means. 

N.T.—Stanton v. Board of Education 
of City of New Tork, 76 N.T.S.2d 
559, 190 Misc. 1012. 

45. U.S.—Schaefer v, U. S., Pa., 40 
S.CL 269, 251 U.S. 466, 64 L.Ed. 860 
—^Frohwerk v. U. S., Mo., 39 S.Ct 
249, 249 U.S. 204, 63 L.Bd. 661. 

People of Virgin Islands v. Brod- 
huTSt, C.C.A.Virgin Islands, 148 F. 
2d 636—N. L. R. B. V. Pick Mfg. 
Co., C.C.A.7, 185 P.2d 329—Sweeney 

V. Schenectady Union Pub. Co.,' C.C. 
AuN.T., 122 F.2d 288, affirmed 62 
S.Ct 1031, 316 U.S. 642, 86 L.Ed. 
1727, rehearing denied 62 S.Ct. 1266, 
816 U.S. 710, 86 L.Ed. 1776—In re 
Schroeder Hotel Co.,'C.C.A.Wis., 86 
P.2d 491—Chamber of Commerce of 
Minneapolis v.' Federal Trade Com¬ 
mission, aCAu, 13 F.2d 673. 
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Fraina v. U. S., N.Y., 255 F. 28. 
166 C.C.A. $56. 

Ala.—^Barton v. City of Bessemer, 173 
So. 626, 234 Ala. 20. 

Cal.—^People v. Chambers, 72 P.2d 746, 
22 Cal.App.2d 687—^People v. Cox, 
226 P. 14, 66 CaLApp. 287. 

People V. Arnold, 273 P.2d 711, 
27 Cal.App.2d Supp. 298—^People v. 
Garcia, 98 P.2d 265, 37 Cal.App.2d 
Supp. 753. 

D.C.—^Trinity Methodist Church, 

South, V. Federal Radio Commis¬ 
sion, 62 F.2d 850, 61 App.D.C. 811, 
certiorari denied 53 S.Ct. 817, 28$ 
U.S. 599, 77 D.Bd. 975. 

Fla.—^Pennekamp v. State, 22 So.2d 
875, 156 Pl€u 227, reversed on other 
grounds 66 S.Ct. 1029, 828 U.S. 831, 
90 L.Ed. 1295. 

Ga.—^McGill V. State, by Davis, 74 S. 
E.2d 78, 209 Ga. 500. 

Lowe v. News Pub. Co., 70 S.B. 
607, 9 6a.App. 103. 

La-—^Kennedy v. Item Co., 34 So.2d 
886, 213 La. 347—^Pierson v. Times- 
Plcayune Pub. Co., ^8 So. 77, 148 
La. 817. 

Fitzpatrick v. Daily States Pub. 
Co., 20 So. 173, 179, 48 La.Ann. 1116. 

Mo.—^Hughes v. Kansas City Motion 
Picture Machine Operators, Local 
No. 170, 221 S.W. 96, 282 Mo. 304, 
certiorari denied Kansas City Mo¬ 
tion Picture Machine Operators, Lo¬ 
cal No. 170, V. Hughes, 41 S.Ct 7, 
254 U.S. 632, 65 L.Ed. 448, error 
dismissed 42 S.Ct. 184, 267 U.S. 621, 

I 66 L.Ed. 401. 

Mont—^Tipton v. Sands, 60 P.2d 662, 
103 Mont 1. 106 A.L.R. 474. 

Neb.—Bee Pub. Co. v. State, 186 N. 
W. 339, 107 Neb. 74. 

N.J.—^Mitnick v. Furniture Workers 
Union, Local No. 66, C. L O. of 
City of Newark, 200 A. 663, 124 
N.J.BQ. 147. 

N.T.—^Thompson v. Wallin, 96 N.B.2d 
806, SOI N.T. 476, dismissed 72 
S.Ct. 92, 342 U.S. 801, 96 L.Bd. 607. 

People V. Winters, 48 N.T.S,2d 
230, 268 App.Div. 30, affirmed 63 
N.E.2d 98, 294 N.T. 645, reversed on 
other grounds 68 S.Ct 665, 332 U.S. 
607, 92 L.EcL 840. 

N.D.—^Bnglund v. Townley, 174 N.W. 
765, 43 N.D. 118. 

Ohio.—State v. Kassay, 184 N.E. 621, 
126 Ohio St 177. 

Fawick Airdex Co. v. United 
Elec., Radio & Mach* Workers of 
America, Local 736, C.I.O., App., 92 
N.E.2d 431, appeal dismissed 93 N. 
E.2d 480, 164 Ohio St 206. 

Ohio.—^Meadowbrook Homes v. Inter¬ 
national Hod Carriers db Bldg. La^ 
borers Union of America, Local 265, 
Com.PL, 116 N.B.2d 830—State v. 
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protected by the constitutions,^® and the right is to j strictions,^^ and does not afford one the right to en-t 
be enjoyed subject to implied limitations and re- I courage and solicit resistance to the execution of 


Smith, Mun., 108 N.B.2d 582—Stor- 
ey V. Knapp, Com.PL, 93 N.B.2d 63. 
Or.—State v. Boloff, 7 P.2d 776, 188 
Or. 668. 

Pa.—Commonwealth v. Widovich, 146 
A. 296, 296 Pa. 311, certiorari denied 
Muselin v. Commonwealth of Penn¬ 
sylvania, 50 S.Ct. 66, 280 U.S. 618, 
74 Li-Ed. 688. 

Commonwealth v. Stearn, 44 Pa« 
Co. 683. 

Tex.—^Morton v. State, 3 Tex.App. 
610. 

Utah.—State v. Musser, 176 P.2d 724, 
110 Utah 534, vacated on other 
srrounds 68 S.Ct 397, 333 U.S. 96, 
92 L..Bd. 662. I 

Va.—Weston v. Commonwealth, 77! 

S.B.2d 406, 196 Va. 176. 

Wash.—State v. Hazeltine, 143 P. 486, 
82 Wash. 81. 

Wis.—^Hotel and Itestaurant Em¬ 
ployees' International Alliance, Lo¬ 
cal No. 122 V. Wisconsin Employ¬ 
ment Helations Board, 294 N.W.- 
632, 236 Wis. 329, rehearing: denied 
296 N.W. 634, 236 Wis. 329, affirmed 
62 S.Ct 706, 316 U.S. 437, 86 L.Bd. 
946~^ohn P. Jelke Co. v. Hill, 242 
N.W. 676, 208 Wis. 660. 

12 C.J. p 962 notes 66, 67. 

2«effal cotLseQ.tLence8 
The constitutional gruaranty of 
freedom of speech does not guaran¬ 
tee him who speaks immunity from 
the legal consequences of his verbal 
actions. 

U.S.—N. L, R, B, V. M. B. Blatt Co., C 
C.A.3, 143 P.2d 268, certiorari de¬ 
nied 66 S.Ct 186, 323 U.S. 774, 89 
L.Bd. 619. 

Practice of law 

(1) A statute relating to the qual¬ 
ifications and admission of attorneys 
to practice law does not deny libe]> 
ty of speech. 

Kan.—^Depew v. Wichita Ass'n of 
Credit Men, 49 P.2d 1041, 142 Kan. 
403, certiorari denied Wichita Ass’n 
of Credit Men v. Depew, 66 S.Ct. 
674, 297 U.S. 710, 80 L.Bd. 997, and 
Wichita Ass'n of Credit Men v, 

' State ex rel. Beck, 66 S.Ct. 674, 297 
U.S. 710, 80 L.Bd. 997. 

(2) Enforcement of a rule of court 
against newspaper advertising by at¬ 
torney does not Impair freedom of 
the press. 

Mass.—In re Cohen, 169 N.B. 496, 261 
Mass. 484, 66 A.L.R. 1309. , 

(3) In proceeding on petition for 
admission to the bar. Inquiry as to 
applicant's afiUiatlons with Commu¬ 
nist Party and known "front” organ¬ 
izations did not constitute violation 
of applicant's right to free speech. 
Ill.—In re Anastaplo, 121 N.B.2d 826, 

8 I11.2d 471, appeal dismissed 76 
act. 439, 848 U.S. 946, 99 L.Bd. 

-rehearing denied 76 S.Ct. 679, 

849 U.S. 908, 99 L.Bi-w 

16 C.J.S.—70 


Utterances directed at group 

United States supreme court could 
not deny to state power to pimish, 
when directed at defined group, ut¬ 
terance which, if directed at Individ¬ 
ual, could be object of criminal sanc¬ 
tions, unless such court could say 
that state’s action in that regard 
constituted a willful and purposeless 
restriction of individual liberties, un¬ 
related to the peace and well-being 
of the state. 

U.S.—^Beauhamals v. People of State 
of Illinois, Ill., 72 S.Ct. 726, 343 

U. S. 250, 96 L.Ed. 919, rehearing 
denied 72 S.Ct. 1070, 848 U.S. 988, 
96 L.Ed. 1376. 

46. U.S.—Jones v. City of Opelika, 
Ala., 62 S.Ct. 1231, 316 U.S. 584, 86 
L.Ed. 1691, 141 A.L.R. 614, vacated 
on other grounds 63 S.Ct 890, 319 
j U.S. 103, 87 L.Bd. 1290—Bowden 

V. City of Port Smith, Ark., 62 S. 

; Ct 1231. 316 U.S. 684, 86 L.Ed. 1691, 

141 A.L.R. 614, vacated on other 
grounds 63 S.Ct. 890, 319 U.S. 103, 
87 L.Ed. 1290—Jobin v. State of 
Arizona, Arlz., 62 S.Ct. 1231, 316 

U. S. 684, 86 L.Bd. 1691. 141 AL.R. 
514, vacated on other grounds 63 
S.Ct. 890, 319 U.S. 103, 87 L.Bd. 
1290. 

Francis v. People of Virgin Is¬ 
lands, C.C.A.Virgin Islands, 11 F. 
2d 860, certiorari denied Francis 

V. Williams. 47 S.Ct. 91, 278 U.S. 
693, 71 L.Bd. 843. 

Cal.—^People v. Chambers, 72 P.2d 
746, 22 Cal.App.2d 687. 

HI.—^Meadowmoor Dairies v. Milk 
Wagon Drivers' Union of Chicago, 
No. 763. 21 N.B.2d 308, 371 Ill. 877, 
affirmed 61 S.Ct. 662, 312 U.S. 287, 
86 L.Ed. 836, 132 A.L.R. 1200, re¬ 
hearing denied 61 S.Ct. 803, 812 
U.S. 716, 86 L,Bd. 1145. 

Minn.—State v. Guilford, 219 N.W. 

770, 174 Minn. 467, 68 A.L.R. 607. 
Pa.—^Kraemer Hosiery Co. v. Ameri¬ 
can Federation of Full Fashioned 
Hosiery Workers, Heading Branch, 
Local No. 10, 167 A. 688, 306 Pa. 
206. 

Tex.—C, R. Miller Mfg. Co. v. Rog¬ 
ers, Clv.App., 281 S.W. 596. 
Wis.-^ohn F. Jelke Co. v. Hill, 242 
N.W. 676, 208 Wis. 660. 

Bights of others 

The constitutional right of free 
speech is limited by the constitution¬ 
al rights of others to acquire and 
possess property, an instance of 
which is the right to carry on a busi¬ 
ness in a lawful way. 

Tex.—Carpenters & Joiners Union of 
America, Local No. 213, v. Ritter's 
Cafe, Civ.App., 188 S.W.2d 228. 
Bights to he harmonized 
All constitutional rights including 
the right to freedom of speech are 
coequal and must be harmonized with 
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each other, no one such right being 
permitted to override or submerge an¬ 
other. 

Ill.—Swing V. American Federation 
of Labor, 22 N.E.2d 867, 372 Ill.. 
91, certiorari denied 60 S.Ct. 614, 
309 U.S. 669, 84 L.Bd. 1007, reversed- 
on other grounds 61 S.Ct. 668, 312' 
U.S. 321, 85 L.Bd. 866, rehearing 
denied 61 S.Ct. 735, 812 U.S. 716, 85 
L.Bd. 1145. 

47. U.S.—Cffiaplinsky v. State of New- 
Hampshire, N.BL, 62 S.Ct. 766, 316 
U.S. 568, 86 L.Ed. 1031. 

U. S. V. Hartzel, C.C.A.I11., 138 
F.2d 169, reversed on other grounds 
64 S.Ct 1283, 322 U.S. 680, 88 L.Bd. 
1634—Baxley v. U. S., aaA.S.a,. 
134 P.2d 937. 

U. S. V. Komer, D.CCal., 66 F.. 

I Supp. 242. 

I Cal.—^People ex rel. Barton v. Ameri-. 
can Auto. Ins. Co., App., 282 P.2d 
669. 

D.C.—^National Maritime Union of 
America v. Herzog, D.C., 78 F. 
Supp. 146, affirmed 68 S.Ct. 1629, 
834 U.S. 854, 92 L.Bd. 1776. 

Ill.—City of Chicago v. Terminlello, 
79 N.B.2d 89, 400 Ill. 23, reversed 
on other grounds 69 S.Ct. 894, 337 
U.S. 1, 93 L.Bd. 1131, rehearing de¬ 
nied 69 S.Ct. 1490, 837 U.S. 934, 93 
L.Ed. 1740. 

La.—^Kennedy v. Item Co., 3 So. 2d 176^, 
197 La. 1050. 

Md.—Howard Sports Dally v. Weller^ 
18 A.2d 210, 179 Md. 365. 

Miss.—Sullens v. State, 4 So. 2d 866, 
191 Miss. 856. 

Mo.—State ex rel. Pulitzer Pub. Co. v. 
Coleman, 152 S.W.2d 640, 847 Mo^ 
1239. 

Neb.—State v. Lovell, 222 N.W. 625„ 
117 Neb. 710. 

N.H.—State v. Chaplinsky, 18 A. 2d 
754, 91 N.H. 310, affirmed Cliaplln-i 
sky V. State of New Hampshire, 
62 act. 766, 315 U.S. 668, 86 L.Bd. 
1081. 

N.T.—^LaManna v. O'Grady, 103 N.T, 
S.2d 476, 278 App.Div. 77. 

Stanton v. Board of Ed. of City 
of New York, 76 N.Y.S.2d 669, 190 
Misc. 1012. 

Schlvera v. Long Island Lighting 
Co., 61 N.T.S.2d 430, reversed on 
other grounds 60 N.Y.S.2d 793, 270 
App.Div. 862, affirmed 69 N.B.2d 
233, 296 N.Y. 26, reargument denied 
72 N.B.2d 31, 296 N.Y. 861. 

Ohio.—^Robertson v. City of Canton, 
20 Ohio N.P.,N.S., 188. 

Tex.—^Borden Co. v. Local No. 133 
of International Brotherhood of 
Teamsters, Chauffeurs, Stablemen, 

. and Helpers of America, Civ.App.. 
162 S.W.2d 828, error refused. 

Wash.—Shively v. Garage Employees 
Local Union Na 44, 108 P.2d 364, 

6 Wash.2d 66Q. 
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laws,^S or to impede, or interfere with, the orderly 
administration of justice.^^*^ 

It does not follow that rights granted by the First 
Amendment may not be regulated because they hold 
a preferred position in the hierarchy of the consti¬ 


tutional guarantees of the incident of freedom,48.10 
but they are subordinate to the greater rights of 
general public interest and to the right of govern¬ 
ment to maintain and protect itselfA^-i^ Such 
rights are subject to reasonable restrictions when 
necessary to safeguard the public interest,48.20 and 


Wis.—and Restaurant Em¬ 
ployees* International Alliance* Lo¬ 
cal No. 122 V. Wisconsin Employ¬ 
ment Relations Board, 294 N.W. 
632, 236 Wis. 329, rehearlngr denied 
295 N.W. 634, 236 Wis. 329, affirmed 
62 act. 706, 315 U.a 437, 86 L. 
Ed. 946. 

12 C.J. p 952 note 69. 

Interest measured by purpose 
The privilege of free speech guar¬ 
anteed by First Amendment to feder¬ 
al constitution, like other privileges, 
is not absolute, but it is an interest 
measured by its purpose, and such 
purpose is to enable others to make 
an Informed judgment as to what 
concerns them, and ends so far as the 
utterances do not contribute to the 
result 

U.S.—^N. Ii. R. B. V. Federbush Co., C 
aA.2, 121 F.2d 954. 

Special prlvilegas 

The constitutional guaranties of 
freedom of speech and of freedom of 
press were intended to secure to in¬ 
dividuals the right to express and 
disseminate their views without gov¬ 
ernmental interference, and were not 
designed to confer special privileges 
on persons engaged in business of 
publishing and lecturing. 

N.T.—^People v, Passafume, 22 N.T.S. 
2d 785. 

48. U.S,—TJ. S, V. Pierce, D.C.N.T., 
245 F. 878, affirmed Pierce v. U. 
S., 40 S.Ct 205, 252 U.S. 239, 64 
KEd. 542. 

48.5 C!al.—^People ex reL Barton v. 
American Auto. Ins. Co., App., 282 
P.2d 559. 

Fla.—^Pennekamp v. State, 22 So.2d 
875. 166 Fla. 227, reversed on other 
grounds 66 S.Ct 1029, 328 U.S. 331, 
90 L,Ed. 1295. 

Miss.—Sullens v. State, 4 So.2d 356, 
191 Miss. 856. 

Ohio.—State v. Clifford, 123 N.B.2d 
8, 162 Ohio St 370. 

Interference with judicial proceedings 
genei^y see infra $ 213 (11). 
Fair trial 

Constitutional right of freedom of 
the press cannot be. exploited in a 
m a nn er to destroy the constitution¬ 
al right to a fair .and impartial trial. 
Fla—Pennekamp v». State, 22 So.2d 
875, 166 Fla. 227,. reversed on oth¬ 
er grounds 66 S.Ct 1029, 828 U.S. 
331, 90 Ii.]62d.. 1295.. 

48.10 U.S,—Poulos V. State of New 
Hampshire, N.H., 73 S.Ct 760, 346 
U.S; 396. 97 L.Bd. 1105, 80 A.L.R. 
2d 987, r^earing denied 78 S.Ct 
1119, 845 U.a 978, 97 KBd. 1892. 


Mass.—^Bowe v. Secretary of the Com¬ 
monwealth, 69 N.B.2d 116, 820 
Mass. 230. 167 A.L.R. 1447. 

R.I.—State V. Fowler, 91 A.2d 27, 80 
R.I. 86, reversed on other grounds 
Fowler v. State of Rhode Island, 
73 act. 626. 345 U.S. 67, 97 L.Bd. 
• 828. 

Rxoessee of direct conduct 
Legitimate attempts to protect the 
public not from the remote possible 
effects of noxious Ideologies, but from 
present excesses of direct, active con¬ 
duct are not presumptively bad be¬ 
cause they interfere with and, in 
some of its. manifestations, restrain 
exercise of First Amendment rights. 
U.S.—^A m e r i c a n Communications 
Ass'n, C. L O., V. Douds, N.T., 70 
act. 674, 339 U.S. 882, 94 L.Bd. 926, 
rehearing denied 70 S.CJt. 1017, two 
cases, 339 U.S. 990, 94 L.Ed. 1391. 
Pa—^Fitzgerald v. City Of Philadel¬ 
phia 102 A.2d 887, 376 Pa 379. 

Speeoh on religious topics is just 
as free, and no freer, under constitu¬ 
tion, as speech on other subjects, 
and on no subject is it free from reg¬ 
ulation to ensure public order and 
safety and to reconcile exercise of 
this right with simultaneous enjoy¬ 
ment of eqiually sacred rights by oth¬ 
ers. 

Wis.—^Milwaukee County v. Carter, 45 
N.W.2d 90, 268 Wis. 139. 

48.15 U.a—U. a V. Dennis, C.A,.N.T., 
183 F.2d 201, affirmed Dennis v. 
U. a, 71 act. 867, 341 U.a 494, 95 
L.Ed. 1137, rehearing denied 72 S. 
Ct 20, 342 U.S. 842, 96 L.Ed. 636. . 

U. S. V. Painters Local Union 
No. 481, D.aConn., 79 F.Supp. 616, 
reversed on other grounds, C.A., 172 
F.2d 864. 

D.C.—Communist Party of U. S.. v. 
Subversive Activities Control Bd., 
CJL, 228 F.2d 531—Marshall v. U. 
a, 176 F.2d 473, 86 U.S.App.D.a 
184, certiorari denied 70!aCt 688, 
839 U.a 933, 94 L.Ed. 1352, rehear¬ 
ing denied 70 aCt 976, 339 U.S. 969, 
9.4 L.Bd. 1369. 

National Maritime Union of 
America v. Herzog, D.C., 78 IB’.Supp. 
146, affirmed 68 S.Ct 1529, 884 U. 
a 854, 92 L.Bd: 1776. 

N.J.—^Thorp V. Board of Trustees of 
Schools for Indus. Ed. of Newark, 

. 79 A.2d 462, 6 N.J. 498, vacated on 
other grounds 72 S.Ct. 35, 342 U. 
a 803, 96 L.Bd. 608. 

N.T.—^L'Hommedieh- v. Hoard of Re¬ 
gents of University of State of 
N. Y., 96 N.T.S:2d 448, 276 App.Dlv. 
494, affirmed 96 N.E.2d 806, 801 
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N.T. 476, appeal dismissed Thomp¬ 
son V. Wallin, 72 S.Ct 92, 842 U. 
S. 801, 96 L.Ed. 607, affirmed Adler 
V. Board of Ed. of New York, 72 S. 
Ct 880, 842 U.S. 485, 96 L.Ed. 617, 
27 A.L.R.2d 472, affirmed L*Homm6-. 
dieu V. Board of Regents of Uni¬ 
versity of State of N. Y., 72 S.Ct 
624, 342 U.a 951, 96 L.Ed. 707. 

People V. Richards, 81 N.Y.a2d 
467, 177 Misc. 912. 

Pa—^Fitzgerald v. City of Philadel¬ 
phia, 102 A.2d 887, 376 Pa 379. 
yio^tio]|.of basic policy 
The federal constitutional guaran¬ 
tees of freedom of speech and press 
do not Immunize speech or writing 
when used as integral part of course 
•of action whose sole and immediate 
objective is to cause violation of 
state's basic statutory policy. 

Minn.—Starr v. Cooks, Waiters, Wait¬ 
resses and Helpers Union Local No. 
458, 70 N.W.2d 878. . 

Danger to national security 

Legislative power to gather facts 
of most intense public concern is not 
diminished by unchallenged right of 
Individuals to speak their minds with¬ 
in lawful limits, and, when speech or 
propaganda clearly presents an im¬ 
mediate danger to national security, 
protection of constitutional provision 
pertaining to free speech ceases. 

CaL—^Board of Ed. of City of Los An¬ 
geles V. Elsenberg,- 277 P.2d 943, 
129 Cal.App.2d 782. 

48.S0 U.S.—Harisiades v. Shaughnes- 
sy, D.C.N.T., 90 F.Supp. 397, mo¬ 
tion denied 90 F.Supp. 431, reversed 
Qu other grounds, C.A., U. S. ex 
reL Harisiades v. Shaughnessy, 187 
F.2d 137, affirmed 72 S.Ct 512, 842 
U.S. 580, 96 L.Ed. 586, rehearing 
denied 72 B,OL 767, 343 U.S. 986, 
96 L.Ed. 1344, and Coleman v. Mc¬ 
Grath, 72 S.Ct 768, 848 U.S. 936, 
96 L.Ed. 1344—U. S. v. Painters 
Local Union No. 481, D.dConn., 79 
F.Supp. 516, reversed on o^er 
groimds, CXA., 172 F.2d 864. 

U. S. V. Foster, D.C.N.T., 9 P.RD. 
867. 

Cal.—^People v. Yoimg, 85 P.2d 281, 
83 C^LApp.2d, Supp., 747, reversed 
on other grounds Young v. People 
of State of California, 60 S.Ct 146, 
308 U.S. 147, 84 L.Ed. 155, 

D.C.—^National Maritime Union of 
America v. Herzog, D.C., 78 F.Supp. 
146, affirmed 68 S.Ct 1629, 334 U. 
S: 854, 92 L.Bd. 1776—U. S. v. Bry¬ 
an, D^C., 72 F.Supp. 68, affirmed 
Barsky v. U. S.> 167 F.2d 241, 83 
U.S.App.I>.CIL' 127« certiorari denied 
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when an exercise of constitutional legislative power 
comes into conflict with freedoms protected by the 
First Amendment the validity of the legislation will 
depend on the balance of the several factors affect¬ 
ing the public interest.^The constitutional guar¬ 
anties are subject to the government’s power of tax¬ 
ation,and are subject to the legitimate exer¬ 
cise of the police power, discussed infra § 213 ( 7 ), 
to the inherent right of the courts to punish for 
contempt, infra § 213 ( 11 ), and to liability for libel 
and slander, infra § 213 ( 12 ); but in so far as the 
speeches or publications keep within the limits of 
fair comment and criticism they are protected by 
the constitutional guaranty.^o 

The constitutional guaranty of freedom of speech 
and of the press was not intended as a license for 
illegality or an invitation for fraud,50*2 and it does 
not shelter acts of force and violence, coercion, or 
intimidation.50.4 So freedom of speech and press 


CONSTmmONAL LAW § 213(5) 

does not include the right to use any force, whether 
direct, such as bodily harm, or indirect, such as 
threats, either of immediate bodily harm or of hun¬ 
ger or loss of work, to any other human being and 
those dependent on him,50.6 and it does not include 
the right to reinforce argument with violence, 
threats, intimidation, or coercion of any kind.^®*^ 
Resort to epithets or personal abuse is not in any 
proper sense the communication of information or 
opinion safeguarded by the constitution, and its pun¬ 
ishment as a criminal act raises no question under 
the constitution;50.10 and there are well-defined and 
narrowly limited classes of speech, the prevention 
and punishment of which does not raise any con¬ 
stitutional problem, including the lewd and ob¬ 
scene, the profane, the libelous, and the insult¬ 
ing or fighting words which by their very utter¬ 
ance inflict injury or tend to incite an immediate 
breach of the peace.50.i2 The right of free speech 


68 S.Ct 1611. 8S4 U.S. 848, 92 KBd. 
‘ 1767, affirmed Morford v. XT. S., 
176 F.2d 64, 86 U.S.App.D.C. 172, 
affirmed 70 S.Ct. 686, 339 U.S. . 268. 
94 Li.Bd. 816, rehearing denied 
Barsky v. U. S.. 70 S.Ct. 1001, 839 

U. S. 971, 94 L-Bd. 1379. 

Ill.—^People V. Beauhamais, 97 N.B. 
2d 843, 408 Ill. 612, affirmed Beau¬ 
hamais V. People of State of Illi¬ 
nois, 72 act 726. 348 U.S. 260, 96 

l i. Ed. 919, rehearing denied 72 S. 
Ct 1070, 343 U.S. 988, 96 L..Ed. 1875. 

Mclss.— ^Bowe V. Secretary of the 
Commonwealth, 69 IT.B.2d 116, 820 
Mass. 280, 167 A.L..R. 1447—Com¬ 
monwealth V. Nichols, 18 N.E.2d 
166, 301 Mass. 684, reversed on 
other grounds 60 S.Ct 146, 808 U.S. 
147, 84 L..Bd. 166. 

N.K.—State v. Chapllnsky, 18 A. 2d 
754, 91 N.H. 310, affirmed Chaplin- 
sky V. State of New Hampshire, 
62 S.a. 766, 316 U.S. 668, 86 L.Bd. 
1031. 

N.J.—Thorp V. Board of Trustees of 
Schools for Indus. Ed. of Newark, 
79 A.2d 462, 6 N.J. 498, vacated as 
moot 72 act 86, 842 U.S. 803, 96 

l j. Ed. 608. 

State V. Ellapprott, 22 A.2d 877, 
127 N.XLaw 896. 

N.T.—^People, on Complaint of Grahl, 

V. Vogt 84 N,T.S.2d 968, 178 Mlsc. 
446—^People v. Richards, 81 N.T. 
S.2d 467, 177 Misa 912. 

Utah.—Slater v. Salt Laie City, 206 
P.2d 168, 116 Utah 476, 9 A.L.R.2d 
712—^International Union of Oper¬ 
ating Engineers, Local No. 8, v. 
Utah Labor Relations Bd., 203 P. 
2d 404, 116 Utah 188. 

Wash.—Hanke v. International Broth, 
of Teamsters, Chauffeurs, Ware¬ 
housemen & Helpers Union, Local 
309, 207 P.2d 206, 88 Wa8h.2d 646, 
affirmed .70 act 778, 889 U.S. 470, 
94 L.Bd. 996, 18 A.LJEt.2d 681, re¬ 


hearing denied 70 aCt 1018, 389 
U.S. 991, 94 L.Ed. 1391. 

Wis.—State v. Evjue, 33 N.W.2d 806, 
263 Wis. 146, 18 A.L.R.2d 1201. 
4a25 U.S.—U. S. V. Painters Local 
Union No. 481, D.aConn., 79 P. 
Supp. 616, reversed on other 
groimds, C.A., 172 F.2d 864. 

49. Exercise of taxing and licensing 
power as not abridging freedom of 
speech and of press see infra § 213 
(13). 

50. Mo.—^Dlener r. Star-Chronicle 
Pub. Co., 132 aw. 1143, 280 Mo. 
613, 33 L,R.A.,N.S., 216. 

12 C.J, p 962 note 73. 

Oritlolsm of courts 
A citizen, in the exercise of the 
right of freedom of speech, has the 
right to criticise the courts. 

Wis.—State v. C^non, 240 N.W. 441, 
206 Wis. 874. 

50.2 N.T.—Application of Bohlinger, 
106 N.T,S.2d 953, 199 Misa 941, af¬ 
firmed In re International Workers 
Order, 113 N.T.a2d 766, 280 App. 
Uiv. 617, affirmed In re People by 
Bohlinger, 112 N.E.2d 280, 306 N.T. 
258, certiorari denied International 
Workers Order, Inc. v. People of 
State of New Tork, 74 aCt. 68, 346 

U. S. 867, 98 L.Bd. 371, and Seligson 

V. People of State of New Tork, 
74 act 73, 846 U.S. 857, 98 L.Ed. 
871, rehearing denied International 
Workers Order, Inc. v. People of 
State of New Tork by Bohlinger, 
74 act 287, 846 U.S. 913, 98 L.Ed. 
409, and Seligson v. People of State 
of New Tork by Bohlinger, 74 S. 
Ct 238, 846 U.S. 913, 98 L.Ed. 409, 
motion denied In re International 
Workers Order, Inc., 128 N.T.a2d 
86 .. 

50.4 N.T.—^People v. Garvey, 79 N.T. 
a2d 466. 
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Blot 

Where niob is ripe for riot freedom 
of speech amendment does not protect 
utterance of mob leader giving the 
word to start 

U.a— U. a V. Dennis, C.A.N.T., 183 
P.2d 201, affirmed Dennis v. U. S., 
71 act 857, 341 U.S. 494, 96 L.Ed. 
1137, rehearing denied 72 S.CJt 20, 
342 U.a 842, 96 L.Bd. 636. 

50.6 U.S.—^Le Baron v. Re^n County 
Farm Labor Union, D.C.Cal., 80 P. 

I Supp. 161. 

Tex.—^Bx parte Frye, 166 S.W.2d 631, 
143 Tex.Cr. 9, followed in Ex parte 
I Sanford, 167 aw.2d 899, 144 Tex. 
Cr.R, 430, appeal dismissed San¬ 
ford V. Hill, 62 act 1292, 816 U.S. 
647, 86 L.Ed. 1731. 

50.8 N.J.—^Isolantite, Inc. v. United 
Electrical Radio and Machine 
Workers of America, 22 A.2d 796, 
139 N.J.Bq. 606, modified on other 
grounds Isolantlte, Inc. v. United 
Bectrical Radio and Machine 
Workers of America, C.I.O., 29 A. 
2d 183, 182 N.J.Ba. 613. 

P€L—Wortex Mills v. Textile Work¬ 
ers Union of America, C.I.O., 85 
A.2d 861, 869 Pa. 369. 

SaiO U.S.—^Beauhamais v. People of 
State of Illinois, Ill., 72 S.Ct 726, 
843 U.a 260, 96 L.Ed. 919, rehear- 
Inr denied 72 S.Ct 1070, 348 U.S. 
988, 96- L.Bd. 1376—Chapllnsky v. 
State of New Hampshire, N.H., 62 
act 766, 316 US. 568, 86 L.Ed. 1081 
—(Cantwell v. Connecticut, Conn., 60 
. act 900, 310 U.S. 296, 84 L.Bd. 

1213, 128 A.L.R. 1852. 

N.H.—State v. Dyer, 94 A.2d 718, 98 
N.H 69.' 

50.12 U.S.—Beauhamais v. People of 
State of Illinois, Ill., 72 S.Ct 726, 
843 U.a 260, 96 L.Bd. 919, rehearing 
denied 72 S.Ct 1070, 843 U.S. 988, 96 
L.Bd. 1876—^Winters v. People of 
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must be exercised with reasonable regard for the 
conflicting rights of others,50*14 and the privilege of 
free speech does not confer on one individual the 
right to use that privilege to the injury of anoth- 
er.50.16 Xhe constitutional provisions do not add 
anything to the rights of one citizen as against 
another and do not inhibit action by individuals 
with respect to their property.® 0*18 So the right 
to speak freely does not sanction a trespass, 
and does not imply the right to make a speech or 
distribute literature on another's private premises 
without his permission.®^*22 in other words, the 
right to free speech and writing.is not one to force 
speech or writing on an unwilling audience or read- 
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ers,®0.24 and the constitutional guaranty does not 
authorize a citizen to appropriate to his own use 
public or private property in a community for the 
purpose of exercising that guaranty.®®*26 Xhe rights 
pertain to the individual rather than to gainful ac¬ 
tivities in which the individual may engage, and 
any unreasonable extension of such rights into fields 
which include more than personal freedom of the 
individual may conflict with property rights of 
others and with the safety of the public.®<^-28 

Various governmental regulations have been held 
not to violate the constitutional guarantee of free 
speech and press.®*^-®® The constitutional provision 


State of New York, N.T., 68 S.Ct. 
666, 883 U.S. 507, 92 L..Bd. 840— 
Chaplinsky v. State of New Hamp¬ 
shire, N.H., 62 act 766, 815 TJ.S. 
668, 86 L..Bd. 1031. 

N.H—State v. Dyer, 94 A.2d 718, 98 
N.M. 69. 

N.T.—People v. Winters, 63 N.E.2d 98, 
294 N.T. 646, reversed on other 
grrounds Winters v. People of State 
of New York, 68 S.Ct 666, 332 XT. 
S. 607, 92 KEd. 840. 

6ai4 R.L—State v. Fowler, 91 A. 2d 
27, 80 R.I. 86, reversed on other 
groxmds Fowler v. State of Rhode 
Island, 73 S.Ct 626, 846 XT.S. 67, 97 
KEd. 828. 

Wash.—Shively v. Oarage Employees 
Local Union No. 44, 108 P.2d 864, 
6 Wash.2d 660. 

5ai6 U.S.—American Federation of 
Musicians v. Stein, C.AuTenn., 213 
F.2d 679, certiorari denied 75 S.Ct 
108, 348 U.S. 873, 99 L.Ed.- 

CaL—^People v. Northum, 106 P.2d 
438, 41 Cal.App.2d 284. 

Fla.—^Pennekamp v. State, 22 So.2d 
876, 156 Fla 227, reversed on other 
grounds 66 S.Ct 1029, 328 U.S. 331, 
90 L.Ed. 1296. 

Ga—Ajouelo v. Auto-Soler Co., 6' S.B. 
2d 416, 61 GaApp. 216. 

Ohio.—W. E. Anderson Sons Co. v. 
Local Union No. 311, Intern. Broth, 
of Teamsters, Chaulfeura Stable¬ 
men & Helpers of America 104 N.E. 
2d 22, 156 Ohio St 541. 

Settos V. Springfield, Ohio, Local 
No. 362 of International. Alliance 
of Moving Picture Operators of U. 
S. and Canada App., 43 N.E.2d 893, 
appeal dismissed Settos v. Spring- 
field, Ohio, Local No. 862, Interna¬ 
tional Alliance of Theatrical Stage 
Employees Moving Picture Machine 
Operators of U. S. and Canada 32 
N.E.2d 22, 188 Ohio St 41, certio¬ 
rari denied Springfield, Ohio, Local 
. No. 362 of International Alliance of 
Theatrical Stage Employees v. Set- 
tos, 62 S.Ct. 123, 314 U.S. 663, 86 L. 
Ed. 681. 

Richman Bros. Co. v. Amalgamat¬ 
ed Clothing Workers, of America: 
Com.Pl., 116 N.E.2d j60. 


Pa—Wortex Mills v. Textile Work- 
' ers Union of America C.LO., 86 A 
2d 851, 369 Pa 359. 

Tex.—Carpenters & Joiners Union of 
America Local No. 213, v. Ritter’s 
Cafe, Civ.App., 138 S.W.2d 223. 
Fright 

Judgment for personal injuries suf¬ 
fered by plaintiff as result of fright 
caused by defendants’ threatening 
words, did not infringe on defendants’ 
constitutional right of freedom of 
speech. 

CaL—Emden v. Vita, 198 P.2d 696, 88 
Cal.App.2d 313. 

Xfijury to oredltors 
Freedom of speech does not grant 
to any person the right to destroy or 
attempt to destroy an asset being ad¬ 
ministered by a court of justice and 
to injure creditors of the institution 
the asset of which is being adminis¬ 
tered. 

Ohio.—Storey v. Knapp, CouLPLi 93 
N.E.2d 63. 

XnjTixy to another’s busineBS 
One may not, under cover of free 
speech, wrongfully injure another’s 
business. 

Wis.—John F. Jelke Co. v. HiU, 242 
N.W. 6-76, 208 Wis. 650. 

50.18 N.Y.—Watchtower Bible & 
Trast Soc. v. Metropolitan Life 
Ins. Co., 69 N.Y.S.2d 386, 188 Misc. 
978, afllrmed 75 N.Y.S.2d 81, 272 
App.Div. 1039, reargument and ap¬ 
peal denied 75 N.Y.S.2d 660, 278 
App.Div. 759, appeal denied 76 N.T. 
S.2d 269, 273 App.Dlv. 807, appeal 
denied 7$ N.E.2d 849, 297 N.Y. 806, 
affirmed 79 N.B.2d 433, 297 N.T. 339, 
8 A.L.R.2d 1423, certiorari denied 69 
S.CL 232, 336 U.S. 886, 93 L.Ed. 
425, rehearing denied 69 S.Ct. 479, 
336 U.S. 912, 93 L.Ed. 446. 

50.20 Ala.~Marsh v. State, 21 So. 
2d 668, 32 Ala.App. 24, certiorari 
denied 21 So.2d 564, 246 Ala. 639, 
reversed on other grounds 66 S. 
at 276, 326. U.S. ,601, 90 L.Bd. 266, 
and followed in Stephens v. State, 
24 So.2d 768r 32 Ala.App. 31, Rouse 
V. State, 24 So.2d t68, 32 Ala.App. 
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31, and Williamson v. State, 24 So. 
2d 769, 32 Ala.App. 32. 

La.—State v. Martin, 5 So.2d 377, 
199 La. 39. 

50.22 U.S.—^Buxbom v. City of River¬ 
side, D.C.Cal., 29 F.Supp. 3. 

N.Y.—Watchtower Bible & Tract Soc. 
V. Metropolitan Life Ins. Co., 79 N. 
E.2d 433, 297 N.Y. 839, 3 AL.R.2d 
1423. 

People, on Inf. Hotaling, v. Dale, 
47 N.T.S.2d 702. 

Pa.—Commonwealth v. Palms, 16 A 
2d 481, 141 Pa.Super. 430. 

Tex.—Good V. Dow Chemical Co., Civ. 
App., 247 S.W.2d 608, error refused 
no reversible error, certiorari de¬ 
nied and appeal dismissed 73 S.Ct 
41, 344 U.S. 806, 97 L.Ed. 627. 
Hotel 

The constitutional guaranty of 
freedom of speech and press did not 
entitle defendants who were members 
of Jehovah’s Witnesses to enter ho¬ 
tel, over manager’s objection, and 
there disturb peace of the guests by 
a persistent course of loud knocking 
at all rooms in succession, and hold¬ 
ing of conversation with guests in an 
endeavor to get them to accept some 
of the printed matter in which re¬ 
ligious tenets and views of their or¬ 
ganization were set forth. 

CaL—State v. Vaughan, 160 P.2d 964, 
65 CalApp.2d Supp. 844. 

50.24 N.H.—State v. Cox, 16 A 2d 
608, 91 N.H. 137, affirmed Cox v. 
State of New Hampshire, 61 S.Ct 
762, 812 U.S. 669, 86 L.Ed. 1049, 
133 AL.R. 1396. 

N.Y.—^People, on Inf. Hotaling, v. 
Dale, 47 N.T.S.2d 702. 

50.26 N.J.—^Thomas v. Casey, 1 A 
2d 866, 121 N.JXaw 186, affirmed 
9 A2d 294, 123 N.J.Law 447. 

50.28 N.Y.—^People v. Passafume, 22 
N.Y.S:2d 786. 

50.30 N.Y.—Simshine Book Co. v. 

McCaffrey, 112 N.Y.S.2d 476. 

Waush.—Group Health Co-op. of Puget 
Sound V. King County Medical Soc., 

. 237 P.2d 737, 39 Wash.2d 686. . 
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16 C. J. S. 

that no law shall be passed to abridge the liberty 
of speech or of the press guarantees only the free 
and unrestricted right to disseminate knowledge or 
information possessed by the public or press and 
does not confer on the public or press a constitu¬ 
tional right of access to all places, whether public 
or private, with the object of securing information 
for the purposes of publication.5®*32 a prosecu¬ 
tion for perjury does not impinge on rights granted 
by the First Amendment since freedom of speech 
does not include freedom to lie under oath.50.S4 


§ 213(6).-Clear and Present Dan¬ 

ger Doctrine 

Under the clear and present danger doctrine, imposed 
as a guide In determining the constitutionality of re¬ 
strictions on the right of free speech and free press, such 
restrictions may be Imposed when, and only when, nec¬ 
essary to prevent grave and Immediate danger to inter¬ 
ests which the government may lawfully protect. 

The ‘^clear and present dangeri^ doctrine, first 
formulated by the supreme court of the United 
States in the case of Schenk v. United States, 50.50 
has been imposed as a guide in determining the con¬ 
stitutionality of governmental restrictions on the 
right of free speech and free press.50.62 Under 


Particular regtaations 

(1) The Anti-Racketeering Act 
XJ.S.—Nick V. U. S., C.C.A.MO.. 122 

F.2d 660, 188 A.Ii.R. 791, certiorari 
denied 62 S.Ct 302, 814 U.S. 687. 
86 Li.Rd. 550, rehearing denied 62 
S.Ct 411, 814 U.S. 715, 86 L.Bd. 
570, rehearing denied 62 S.Ct 1103, 
816 U.S. 710, 86 L.Bd. 1776. 

(2) Statute requiring applicant for 
unemployment benefits to execute af- 
fLdavit stating that he does not advo¬ 
cate, and is not a member of a party 
which advocates, overthrow of our 
government by force. 

Ohio.—State v. Hamilton, 110 N.B.2d 
87, 92 Ohio App. 285. 

Dworken v. Collopy, Com.PL, 91 
N.B.2d 664, motion to dismiss over¬ 
ruled, App., 118 N.B.2d 857. 

(3) Statute banning the organiza¬ 
tion of fraternities, sororities, and 
ether secret organizations in public 
schools, and prohibiting pupils enroll¬ 
ed therein from becoming members of 
such organizations. 

Pla.—Satan Fraternity v. Board of 
Public Instruction for Dade County, 
22 So.2d 892, 156 Fla. 222. 

(4) Contract by independent school 
district granting exclusive rights to 
station to broadcast fleldside play by 
play accounts of football games. 

Tex.—Southwestern Broadcasting Co. 

V. Oil Center Broadcasting Co., Civ. 
App., 210 S.W.2d 280, error refused 
no reversible error. 

(5) Rule of school board penalizing 
participation in fraternities or sorori¬ 
ties. 

Ark.—^Isgrig v. Srygley, 197 S.W.2d 
39, 210 Ark. 580. 

(6) Securities and Bxchange Com¬ 
mission’s prder prohibiting solicita¬ 
tion of stockholders for contributions 
to fees and expenses of stockholders’ 
committee. 

—^Halsted v. Securities & Ex¬ 
change Commission, 182 F.2d 660, 
86 U.S.APP.D.C. 352, certiorari de¬ 
nied 71 S.Ct 68, 340 U.S. 884, 95 D. 
Bd.-612. * . 

(7) A Joint resolution prohibiting 
the display, within five hundred feet 


of an embassy, legation, or consulate 
in District of Columbia, of any flag, 
banner, placard, or device designed 
to bring any foreign government in¬ 
to public odium, or to harass any 
diplomatic or consular representative. 
D.C.—Frend v. U. S., 100 F.2d 691, 69 
App.D.C. 281, certiorari denied 69 
S.Ct 488, 306 U.S. 640, 83 L.Bd. 
1040. 

(8) Resolution of Board of Police 

Commissioners that no police officers 
should thereafter be or become a 
member of any police officer’s organ¬ 
ization identlfled with any trade as¬ 
sociation, federation, or labor union 
which admitted to membership per¬ 
sons not members of Police Depart¬ 
ment or whose membership was not 
exclusively made up of employees of 
the city. j 

Cal.—^Perez v. Bo€U‘d of Police Com’rs 

of City of Los Angeles, 178 P.2d 
637, 78 Cal.App.2d 638. 

(9) Rules of city Are department 
stating that suggestions, when pre¬ 
sented through regular channels, 
would be gladly received, prohibiting 
the furnishing of information relative 
to affairs of fire department to per¬ 
sons not connected therewith and pro¬ 
hibiting insubordination and public 
criticism of official action of superior 
officer. 

Wis.—State ex rel. Curtis v. Stein- 
kellner, 18 N.W.2d 366, 247 Wis. 1. 

(10) In alimony action by wife, is¬ 
suance of order pendente llte re¬ 
straining third person from wrong¬ 
fully, maliciously, and notoriously in¬ 
terfering with marital rights of wife 
and from contacting or associating 
with husband. 

Ohio.—^Pashko v. Pashko, Com.Pl., 101 
N.B,2d 804. 

50.32 N.Y.—^United Press Ass’ns v. 
Valente, 120 N.T.S.2d 642, 203 Mlsc. 
220, affirmed 120 N.T.S.2d 174, 281 
App.Div. 396, and 128 N.E.2d 777, 

. 308 N.Y. 71. 

50.34 D.C.—^U. .S. V. Lattimore, CA-, 
215 F.2d 847. 

50.50 U.S.—Schenk v. U. S., Piu, 89 
. act. 247, 249 U.S. 47, 68 L.Bd. 470.. 
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50.52 US.—Dennis v. U. S., N.Y., 71 
act. 857, 841 U.S. 494, 95 L.Bd. 
1137, rehearing denied 72 S.Ct. 20. 
842 US. 842, 96 L.Bd. 636—Ameri¬ 
can Communications Ass'n, C. I. O. 
V. Douds, N.Y., 70 S.Ct 674, 839 US. 
882, 94 L.Bd. 926, rehearing denied 
70 S.Ct. 1017, two cases, 839 U.S. 
990, 94 L.Bd. 1391—Craig v. Harney, 
Tex., 67 act 1249, 331 US. 367, 91 
L.Bd. 1546, mandate conformed to 
204 S.W.2d 842, 150 Tex.Cr. 698— 
Pennekamp v. State of Florida, 
Fla., 66 S.Ct 1029, 828 US. 331, 90 
L.Ed. 1295—Taylor v. State of Mis¬ 
sissippi, Mias., 63 S.Ct 1200, 319 

U. S. 588, 87 L.Bd. 1600—Bridges 

V. State of CJallfomia, CaL, 62 S.Ct 
190, 314 US. 262, 86 L.Bd. 192, 159 
A,L.R. 1346. 

Sellers v. Johnson, C.C.A.Iowa, 
163 F.2d 877, certiorari denied 68 
act 356, 332 US. 861, 92 L.Bd. 421. 

U. S. V. Schneiderman, D.C.Cal., 
106 F.Supp. 906—Stapleton v. 
Mitchell, D.C.Kan., 60 F.Supp. 61, 
appeal dismissed Mitchell v. McBl- 
roy, 66 S.Ct 172, 326 US. 690, 90 
L.Bd. 406, and McElroy v. Mitchell, 
66 act 172, 326 US. 690, 90 L.Bd. 
406—^U. S. V. Homer, D.C.Cal., 66 
F.Supp. 242. 

Cal.—^Danskin v. San Diego Unifled 
School Dist, 171 P.2d 886, 28 Cal. 
2d 536. 

People ex rel. Barton v. American 
Auto. Ins. Co., App., 282 P.2d 659. 
D.C.—^National Maritime Union of 
America v. Herzog, D.C., 78 F.Supp. 
146, affirmed 68 S.Ct 1529, 334 U. 
S. 864, 92 L.Ed. 1776. 

Ill.—^Montgomery Ward & Co. v. Unit¬ 
ed Retail, Wholesale & Dept Store 
Employees of America, CIO, 70 N,B. 
2d 75, 830 IlLApp. 49, affirmed 79 
N.B.2d 46, 400 Ill. 38. 

Pa.—Commonwealth v. Feigenbaum, 
70 A.2d 889, 166 Pa.Super. 120. 
Sufficiency of evidence 
The “clear and present danger’* 
rule, when invoked, not to test con¬ 
stitutionality of statute restraining 
freedom of speech or press, but to 
determine whether statute is consti¬ 
tutionally applied to given case, fur¬ 
nishes standard to gauge sufficiency 



§213(6) CONSTITimONAL LAW lb UJ.S. 

such doctrine, freedom of speech'~and of press is dear and present danger,50.60 and such danger must 

susceptible of restriction when, 50.64 and only have existed at the time the acts complained of 

when,50.56 necessary to prevent grave and immediate were committed;50.62 there must be reasonable 

danger to interests which the government may law- ground to fear that serious evil will result if free 

fully protect; and the rational connection between speech is practiced, and there must be reasonable 

the remedy provided and the evil to be curbed, which ground to believe that the danger apprehended is 

in other contexts might support legislation against imminent.50-04 

attack on grounds of due process, will not suf- Qnly the gravest abuses, endangering paramount 
fice.50-58 In other words, any attempt to restrict interests, give occasion for permissible limitation 

free speech must be justified by clear public in- on free speech,55*55 and before utterances. can be 

terest, threatened not doubtfully or remotely, but by punished the substantive evil that will result must 


of evidence as to state of mind or 

Intent of one accused of violating- 

statute. 

U,S.—-IT. S. ▼. Schneiderman, D-C-Cal,, 
106 F.Supp. 906. 

50.54 TJ.S.—Dennis v. TJ. S., N.T., 71 
S.Ct 857, 341 tX.S. 494, 95 L..Ed. 
1137, rehearing denied 72* S.Ct. 20, 
342 U.S. 842, 96 L..Bd. 636—Peiner 
V. People of State of New Tork, 
N.Y., 71 act. 303, 328, 340 XJ.S. 315, 
268, 95 LuEd. 267, 295. 

U. a V. Flynn, C.A.N.T., 216 F.2d 
854. 

U. S. V. Schneiderman, D.C.Cal., 
106 F.Supp. 906. 

D.C.—Communist Party of XJ. S. v. 
Subversive Activities Control Bd., 
CA., 223 P.2d 631. 

National Maritime Union of 
America v. Herzog, D.C., 78 F.Supp. 
146, affirmed 68 S.Ct. 1629, 334 U.S. 
854, 92 KBd. 1776. 

5a56 U.S.—-West Virginia State 

Board of Education v. Barnette, W. 
Va.. 68 act 1178, 319 U.S. 624. 87 
Li.Ed. 1628, 147 A.L.K. 674. 

CaL—^Danskin v. San Diego Unified 
School Dist, 171 P.2d 885, 28 Cal. 
2d 536. 

People ex reL Barton v. American 
Auto. Ins. Co., App., 232 P.2d 659. 

D.C.—National Maritime Union of 
America v. Herzog, D.C., 78 F.Supp. 
146, affirmed 68 S.Ct 1529, 334 U. 
a 864, 92 KEd. 1776. 

Fla—Pennekamp v. - State, 22 So.2d 
875, 166 Fla 227, reversed on other 
grounds 66 aCt 1029, 328 U.S. 331, 
90 Xj.Ed. 1295. 

Ill.—Montgomery Ward & Co. v. Unit¬ 
ed Hetail, Wholesale & Dept Store 
Employees of America, CIO, 70 N.E. 
2d 75, 330 HLApp. 49, affirmed 79 
N.E.2d 46, 400 XIL 38. 

Minn.—Starr v. Cooks, Waiters, Wait¬ 
resses and Helpers Union Liocal No. 
458, 70 N.W,2d 878. 

N.J.—State V. Traffic Tel. Workers* 
Federation of N. J., 66 A.2d 616, 2 
N.J. 885, 9 A.Xi.K.2d 854. 

Morgan v. Civil Service Commis¬ 
sion, 36 A.2d 898, 131 N.J.Daw 
410. 

N.Y.—Burke v. Hingsley Books, Ina, 
142 N.Y.a2d 786, 208 Misc. 150. 

Pa—Commonwealth v. Feigenbaum, 
70 A.2d 389, 166 PaSuper. 120. 


Commonwealth v. Hechtman, 81 
Pa.Dist & Co. 488. 

Wash.—State ex rel. Lumber and 
Sawmill Workers v. Superior Court 
for Pierce County, 164 P.2d 662, 24 
Wash.2d 314, 166 A.L.R. 165. 
Abridgment of liberty of peaceful 
and truthful discussion of matters 
of public interest can be justified only 
where the clear danger of substantive 
evils arises under circumstances af¬ 
fording no opporttmity to test the 
merits of ideas by competition for 
acceptance In the market of public 
opinion. 

U.S.—^Thornhill v. State of Alabama 
Ala, 60 S.Ct. 736, 310 U.S. 88, 84 
L.Ed, 1098. 

N.H.—State v. Chaplinsky, 18 A.2d 
754, 91 N.H. 810, affirmed 62 S.Ct. 
766, 316 U.S. 568. 86 L.Ed. 1081. 
Where a federal offense is specified 
by a statute in nonspeech or nonpress 
terms, a conviction reliving on speech 
or press as evidence of violation may 
be sustained only when the speech or 
publication created a “clear and pres¬ 
ent danger**. of attempting or accom¬ 
plishing the prohibited crime. 

U.S.—Dennis v. U. S., N.Y., 71 S.Ct. 
867, 341 U.S. 494, 95 L.Ed. 1137, 
rehearing denied 72 S.Ct. 20, 842 
U.S. 842, 96 L.Ed. 636. , 

Xnjury to society as a whole 
To justify restraint on exercise of 
free speech, it is not enough that 
such exercise may injure a business, 
or that Issues presented are confiict- 
ing or exaggerated, since no restraint 
can be imposed in absence of clear 
and present danger of serious injury 
to society as a whole. 

Nev.—State ex reL Culin^r Workers 
Union, Local No. 226, v. Eighth Ju¬ 
dicial Dist. Court in and for Clark 
County, 207 P.2d 990, 66 Nev. 166, 
rehearing denied 210 P.2d 454, 66 
Nev. 166. 

Clear and present danger held not 
shown 

U.S.—U. S. V. Komer, D.aCaL, 56 F. 
Supp. 242. 

Cal.—^People ex rel. Barton v.‘ 'Ameri¬ 
can Auto. Ins. Co., App., 282 .P.2d 
559. 

D.C.—Rumely v. U. S., 197. F.2d 166, 
90 U.S.App.D.C. 382^ affirmed 78 S. I 
1 Ct. 543, 345 U.S. 41, 97 L.Ed. 770.-I 

mo 


50.58 U.S.—Thomas v. Collins, Tex.^ 

66 S.Ct. 315, 323 U.S. 616, 89 LBd. 
480, rehearing denied 65 S.Ct. 557, 
323 U.S. 819, 89 L.Bd. 680. 

Cal—In re Whitney, 184 P.2d 616, 

67 Cal.App.2d 167. . . 

50.60 U.S.—^Thomas v. Collifis, Tex., 
65 S.Ct. 316, 823 U.S. 616, 89 L.Ed. 
430, rehearing denied 66 S.Ct. 557, 
328 U.S. 819, 89 L.Ed. 630. 

Cal.—^In re Porterfield, 168 P.2d 706, 
28 CaL2d 91, 167 A.L.R. 675. 
Convictions and afiUiations 
A legislature -that makes convlcr 
tlons and affiliations a condition of 
free speech is striking at something 
less than clear and present danger. . 
Cal.—^Danskin v. San Diego Unified 
School Dist., 171 P.2d 886, 28 CaJL2d 
536. 

U.S.—^U. S. V. Komer, D.C.Cal., 
56 F.Supp. 242. 

Duty of cotufi» 

Under “clear and present danger*’ 
rule. Invoked to justify restriction of 
basic individual rights, courts must 
say where individual's freedom ends 
and power of government begins. 

D.C.—^National .M^time Union of 
America v. Herzog, D.C., 78 F.Supp. 
146, affirmed 68 S.Ct.' 1529, 8S4 U. 
S. 864, 92 L.E(1 1776. 

6a64 U.S.—^Bridges v. State of Cal¬ 
ifornia, CaL, 62 S.Ct. 190, 314 U.S. 
252, 86 L.Ed. 192, 169 A.L.R. 1346. 
OkL—Shaw v. State, . 1$4 P.2d 999, 76 
Okl.Cr. 271, rehearing denied 138 
P.2d 136, 76 OkLCr. 271. followed 
in Wood V, State, 184 P.2d 1021, 76 
. Okl.Cr. 89 Jaffee V. State, 134 
P.2a 1027, 76 OkLCr. 95. 

Violeiioo 

In order to support a finding of 
clear and present 'danger, it must 
be sho-m either that immediately 
serious violence Was to be expected 
or was advocated or that past con'^ 
duct furnished reason to believe that 
such advocacy was -^en contem¬ 
plated. 

U.S.—U. S. V. Komer, p.O.CaL, 66 F. 
Supp. 242. 

50.66 U.S.—^Thomas v. Collins, Tex., 
65 S.Ct. 816, 823 U.S., 516, 89 LEd. 
430, rehearing denied 65 S.Ct. 5G^7, 
323 U.S. 8i9. 89 L.Bd. 630. 
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be extremely sefious iand tifie degree of imminence 
must be extremely high.50-68 

It follows that nfeither "inherent tendency” nor 
''reasonable teridenc}^” to cause a substantive evil 
is enough to justify a restriction of free expres¬ 
sion,and the likelihood, however great, that a 
substantive evil will result cannot alone justify a 
restriction on freedom, of speech or the press, but 
the evil itself must be substantial and must be seri- 
•ous.50-72 Mere public inconvenience, annoyance, 
or unrest is not sufficient to warrant restrictions on 
the right of free speech,60-74 and even the expres¬ 
sion of legislative preferences or beliefs cannot 
transform minor matters of public inconvenience 
or. annoyance into substantive evils of sufficient, 
weight to warrant the curtailment of liberty of ex¬ 
pression*^®*^® 

It has been held, however, that the term "clear 
and present danger” cannot be applied as a me¬ 
chanical test in every case touching freedoms pro¬ 
tected; by the First Amendment, without regard to 
the context of its application; and it is the consid¬ 
erations that gave birth to the ^phrase "clear and 
present danger,” not the phrase itself, that are 
vital®®*^® In determining whether there is a 
"clear and present danger” justifying limitation on 
free speech, the" court must inquire in each case 
whether the gravity of the evil, discounted by its im¬ 


probability, justifies such invasion of free speech as 
is' necessary to avoid the danger;®®*®® and where 
the effect of a statute or ordinance on the exer¬ 
cise of First Amendment freedoms is relatively small 
and the public interest to be protected is substan¬ 
tial, a rigid test requiring a showing of imminent 
danger to the security of the nation will not be ap- 
plied.®®*®2 Under the "clear and present danger” 
rule, the word "clear” is not limited to a threat 
indubitably etched in every detail, but includes that 
which is not speculative but real, not imagined, but 
actual ;®®*®^ and the word "present” is not restricted 
to climatically imminent danger but includes exist¬ 
ing danger as contrasted with the danger which does 
not yet exist or has ceased to exist.®®*®® Clear and 
present danger is not a test applied to determine 
the constitutionality of police regulations in inter¬ 
state commerce.®®*®® 

§ 213(7).-Exercise of Police Pow¬ 

er as Limitation 

The constitutional guaranties of freedom of speech 
and of the press do not deprive the state of Its right to 
enact laws in the legitimate exercise of the police power, 
and pursuant to such power, reasonable regulations of 
speech and press may be adopted in order to promote the 
general welfare, public health, public safety and order, 
or public morals. 

The constitutional . guaranties of freedom of 
speech and of the press do not constitute an immu- 


.^.68 ir.S.—Brldgres v. State of Call- 
ifornla, Cal., 62 S.Ct. 190, 314 U.S. 
252, 86 L.Bd. 192, 159 1846. 

Doss V. Llndsley, D.C.I11., 63 F. 
Supp. 427. 

XCembersUp in Band 
The general constitutional rule 
which guarantees freedom of thought, 
speech, and assembly precluded can¬ 
cellation of naturalization certiUcate 
in absence of allegations of fact in 
^mplalnt from which it could .be 
concluded by court that defendant’s 
membership in Bund and his activi¬ 
ties in and in connection with it ei¬ 
ther themselves created a. clear and 
present danger at the time of their 
doing, or that; such circumstances 
then existed that from the proximity 
and degree of such membership and 
activities, such danger was extreme¬ 
ly serious and the degree of immi- 
'nsnce extremely high. 

U.S.—U. S. V. Komer, D.C.CaL, 56 F. 

. Suppu, 242. 

-S0.70 Xr.S.—Bridges v. State of Call-, 
fomia, Cal.. 62 act. 199, 314 

86 L..Bd. 199, 169 A.L.R. 1346. 
'OkL-^haw. V. State, 134 P.2d 999, 76 
OkLCr. 271, rehearing denied 138 
P.2d 196, 76 OkLCr. 271, followed in 
Wood V. State, ,134 P.2d 1021, .76 
OkLCr. 89 and' Jaffee v. State, 134 
;P.2d 1027,. 76 OkLCr. 95. 


50.72 U.S.—Bridges v. State of Cali¬ 
fornia, Cal., 62 S.Ct. 190, 314 U.S. 
262, 86 KBd. ,192, ,169 A.L..R. 1346. 

La—Graham v. Jones, 7 So.2d 688, 
200 La 137. 

Okl.—Shaw V. State, 134 P.2d 999, 76 
Okl.Cr, 271, rehearing denied 138 
P.2d 136, 76 OkLCr. 271, followed 
in Wood V. State, 134 P.2d 1021, 
76 OkLCr. 89 and Jaffee v. State, 
184 P,2d 1027, 76 OkLCr. 95. 

50.74 U.S.—Terminiello v. City of 
Chicago, ni., 69 S.Ct 894, 337 U.S. 
1, 93 L.Ed. 1181, rehearing denied 
69 S.Ct 1490, 837 U.S. 934, 93 L.Ed. 
1740. 

La—Graham v. Jones, 7 So.2d 683, 
200 La 137. 

Minn.-L-Starr v. Cooks, Waiters, Wait¬ 
resses and Helpers Union Local No. 
468, 70 N.W.2d 873. 

50.76 U.S.~Brldges v. State of Cali¬ 
fornia, Cal., 62 act. 190, 314 U.S. i 
252, 86 L.Ed. 192, 169 A.L.K. 1846. 

Hannan v. City of Haverhill, G. 
CAuMass., 120 F.2d 87, certiorari 
denied 62 S.Ct 81, 314 U.S. 641, 86 
llEd. 514. 

La—Graham v. Jones, 7 So.2d 688, 

, 200 La 137. 

OkL—Shaw v. State, 184 P.2d 999, 
76 OkLC^. 271, rehearing denied 138 
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P.2d 186, 76 OkLCr. 271, followed in 
Wood V, State, 134 P.2d 1021, 76 
OkLCr. 89 and Jaffee v. State, 184 
P.2d 1027. 76 OkLCr. 96. 

50.78 U.S.—Dennis v. U. S., N.T., 71 
act 867, 341 U.S. 494, 96 L.Ed. 
1137, rehearing denied 72 act 20, 
342 U.S. 842, 96 L.Ed. 636—Ameri¬ 
can Communications Ass'n, C. I. O., 
V. Douds, N.T., 70 S.Ct 674, 339 
U.S. 382, 94 L.Ed. 926, rehearing 
denied 70 S.Ct 1017, two cases, 839 
U.a 990, 94 LuEd. 139L 

50.80 U.a— Deimls v. U. S., N.T.. 71 
act. 857, 341 U.a 494, 95 L.ted. 
1137, rehearing denied 72 S.Ct 20, 
342 U.a 842, 96 L.Ed. 686. 

50.82 N.J.—^Thorp v. Board of Trus¬ 
tees of Schools for Indus. Ed. of 
Newark, 79 A.2d 462, 6 N.J. 498, 
vacated as moot 72 S.Ct 36, 342 U. 
a 808, 96 L.Ed. 608. 

50.84 D;C.—Communist Party of U. 
S. V. Subversive Activities Control 
Bd., C.A., 223 F.2d 631. 

50.86 D.C.—Communist Party of U. 
S. V. Subversive Activities Control 
Bd., supra. 

50.88 U.S.—Schindler.v. U. S., C.A. 

. CaL, 221 P.2d 748. 
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nity from punishment for the commission of acts 
which, at common law, were criminal offenses 
nor do they deprive the state of its right to enact 
additional laws in the legitimate exercise of the 
police power.^^ So the constitutional freedom for 
speech and press does not extend its immunity to 
speech or writing used as an integral part of con- 
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duct in violation of a valid criminal statute.52.5 

Pursuant to the police power, which is discussed 
generally in § 174 et seq, supra, and without abridg¬ 
ing freedom of speech and of the press, the state 
may enact reasonable regulations in order to pro¬ 
mote the general 


61. N.Y.—^Ulster Square Dealer v. 
Fowler, 111 N.Y.S. 16, 68 Misc, 326. 

62. Al£L—Alalmma State Federation 
of lAbor V. McAdory, 18 So. 2d 810, 
246 Ala. 1, certiorari dismissed 65 
S.Ct. 1384, 326 U.S. 450, 89 L.Ed. 
1725. 

CoxiKas JiLCls cited Barton v. 
City of Bessemer, 173 So. 621, 624, 
27 Ala.App. 413, reversed on other 
grounds 178 So. 626, 234 Ala. 20. 

CJal.—^Bridges v. Superior Court In 
and for Dos Angreles County, 94 P. 
2d 983, 14 CaL2d 464, reversed on 
other grounds 62 S.Ct. 190, 314 XJ. 
S. 252, 86 D.Ed. 192, 169 A.L.R. 
1346. 

pia,—-State v. Ucclferrl, 61 So.2d 374 
—Hill V. State ex rel. Watson, 19 
Sa.2d 867, 166 Pla. 246, reversed on 
other grrounds 66 S.Ct. 1373, 826 U. 
S. 638, 89 D.Ed. 1782, rehearing de¬ 
nied 66 S.Ct. 11, 326 TJ.S. 804, 90 
D.Ed. 489—Oshins v. York, 8 So.2d 
670, 150 Fla. 690. 

Ind,—^Thomas v. City of Indianapolis. 
146 N'.E. 650, 195 Ind, 440, 36 A.D. 
R. 1194. 

Iowa.—Central States Theatre Corp. 
V. Sar, 66 N.W.2d 460, 246 Iowa 
1264. 

ta —State V. Rones, 67 So.3d 99, 228 
Za. 839—City of Alexandria v. 
Breard, 47 So.2d 663, 217 Da. 820, 
fl fflrmed Breard v. City of Alex¬ 
andria, Da.., affirmed 71 S.Ct, 920, 
341 U.S. 622, 95 D.Ed, 1233, 35 A. 
D.R.2d 836, rehearing denied 72 S, 
Ct. 21, 342 U.S. 843, 96 D.Ed. 637. 

ivriTiTi . —Oorvaa aTurls cited in. State v. 
Guilford. 219 N.W. 770. 772, 174 
Minn. 457, 68 A.D.R. 607, 

;MisSw—^Taylor v. State, 11 So.2d 668, 
194 Miss. 1, reversed on other 
grrounds 68 S.Ct. 1200, 319 U.S. 683, 
87 D.Ed. 1600. 

Mo.—City of St. Douis v. South- 
combe. 8 S.W.2d 1001, 320 Mo. 865. 

Ifev.—City of Reno v. Second Judi¬ 
cial District Court in and for Wa¬ 
shoe County, 95 P.2d 994, 69 Nev. 
416, 126 A.D.R. 948. 

N.H.—State v. Chaplinsky, 18 A. 2d 
764, 91 ]Sr.H. 310, affirmed Chap- 
linsky v. State of New HampslUre, 
62 act. 766, 316 U.S. 668, 86 L.Bd. 
1031. 

X.J.—^Thorp V. Board of Trustees of 
Schools for Indus. Ed. of Newark, 
79 A.2d 462. 6 N.J. 498. vacated as 
moot 72 S.Ct. 35, 842 U.S. 803, 96 
. D-Ed. 608. 

Evans V. D'epore, 69 Ab.2d 886, 26 
N.J.Misc. 216. 


IT.T.—^M. Kraus & Bros., Inc. v. Man¬ 
hattan Window Cleaning Union, 
133 N.Y.S.2d 826, affirmed 139 N. 
Y.S.2d 624. 285 App.Div. 616—^Peo¬ 
ple V. Passafume, 22 N.Y.S.2d 786. 
Ohio.—State v. Kassay. 184 N.E. 621, 

126 Ohio St. 177—^Davis v. State, 
160 N.E. 473, 118 Ohio St. 25. er¬ 
ror dismissed Davis v. State of 
Ohio. 48 S.Ct. 432, 272 U.S. 671, 72 
D.Bd. 993. 

R. K. O. Pictures v. Hlssong, 
Com.Pl.. 123 N.B.2d 441. 

Or.—Ex parte Walrod. 120 P.2d 783, 
73 Okl.Cr. 299. 

Pa.—Commonwealth v. Steam, 44 
PSkCo. 583. 

Tex.—Corpus Jnxia SeetuLdum cited 
in Ex parte Thomas, 174 S.W’.2d 
968, 962, 141 Tex. 691, reversed on 
other grrounds 65 S.Ct. 316, 323 U.S. 
616, 89 D.Ed. 430, rehearing denied 
66 S.Ct. 667, 323 U.S. 819, 89 D. 
Ed. 630. 

CorffOM Juris cited in Sherman v. 
State Board of Dental Examiners, 
CivA.pp., 116 S.W.2d 843, 849. 

12 C.J. p 952, note 76. 

Menace to state 

Statutes regulating freedom of 
speech or freedom of press are up¬ 
held if they are directed at abuses 
which menace the state itself, such 
as utterances Inimical to public wel¬ 
fare or tending to corrupt public 
morals, incite to crime, or disturb 
public peace. 

N.J.—State V. Klapprott, 22 A.2d 877, 

127 N.J.Daw 395. 

Prea speech is not an ahsolnte 
right above and beyond control by 
legislature when its Judgrment, sub¬ 
ject to review by supreme court,. is 
that certain kinds of speech are so 
undesirable as to warrant criminal 
sanction. 

U.S.—Dennis v. U. S., N.Y., 71 S.Ct. 
857, 341 U.S. 494, 96 D.Ed. 1137, re¬ 
hearing denied 72 S.Ct. .20,^642 U. 
S. 842, 96 D.Ed. 636. 

Coercion 

The liberties of freedom of speech 
and freedom of the press will not be 
advanced or even maintained by de¬ 
nying to the states with ail their 
resources, including the instrument¬ 
ality of their coui^, the power to 
deal with coercion due to extensive 
violence,. 

U.S.—Milk Wagon Drivers Union of 
Chicago, Docal 753, v. Meadowmoor 
Dairies, Ill., 61 S.Ct 652, 812 U.S. 
287. 85 D.Ed. 886, 182 A.Ii.R. 1200, 
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welfare,®® as well as to promote 

rehearing denied 61 S.Ct 803, 812 
U.S. 716, 85 D.Ed. 1145. 

SpeaJdug f'oar profit 
Under the right of free speech pro¬ 
tected by the federal and state con¬ 
stitutional guarantees, the right to 
speak for purpose of profit cannot 
operate to the derogation of the po¬ 
lice power of the state or city. 

Cai.—^In re Porterfield, 168 P.2d 706,. 

28 CaL2d 91, 167 A.D.R. 676. 
Publioatiou of legal notloea 

Statute requiring publication of le¬ 
gal notices in newspapers established 
for one year does not interfere with 
freedom of press. 

Wyo.—In re Gillette Dally Journal, 
11 P.2d 265, 44 Wyo. 226, opinion 
supplemented 17 P.2d 666, 45 Wy<K 
173. 

62.5 U.S.—Glboney v. Empire Stoi^ 
age & Ice Co., Mo., 69 S.Ct 684,. 
886 U.S. 490, 93 D.Ed. 834. 

Ala.—Krasner v. State. 26 So.2d 619. 

32 AJa.App. 420, certiorcurl denied 

26 So.2d 626, 248 Ala. 12. 

Ucense 

The constitutional right of ftae- 
dom of speech is not a license for 
commissions of crimes. 

Cal.—Emden v. Vitz, 198 P.2d 696, 88 
Cal.App.2d 818. 

68. Ala.—Alabama State Federation 
of Dabor v. McAdory. 18 So.2d 810, 
246 Ala. 1, certiorari dismissed 66 
S.Ct 1384, 825 U.S. 450, 89 D.Bd. 
1725. 

CaL—^People v. Young, 85 P.2d 231,. 

33 Cal.App.2d Supp. 747, reversed 
on other grrounds Young v. People 
of State of California, 60 S.Ct 146,. 
308 U.S. 147, 84 D.Ed. 166. 

Mass.—^Bowe v. Secretary of the 
Com., 69 N.E.2d 115, 320 Mass. 230,. 
' 167 A.D.R. 1447—Commonwealth v. 
Prince, 46 N.E.2d 765. 813 Mass. 
228, 162 A.D.R. 671, affirmed 64 S.. 
Ct 438, 321 U.S. 168, $8 I-.Ed. 646,. 
rehearing denied 64 S.Ct 784, 321 
U.S. 804, 88 D.Ed. 1090. 

N.H.—State v. Chaplinsky, 18 A 2d 
764, 91 N.H 310, affirmed Chap¬ 
linsky V. State of New Hampshlrei. 
62 S.Ct 766, 316 U.S. 668, 86 D.Bd 
1081—State v. Cox, 16 A2d 608, 91 
N.H 137, affirmed Cox v. State of 
New Hampshire, 61 S.Ct 762, 812 
U.S. 569, 86 D.Ed. 1049, 188 AD.R. 
1396. 

N.J.—Kovacs V. Cooper, 60 A2d 461, 
185 N.J.Diaw 64, affirmed 62 A2d 
. 806, 135 N.J.Daw 684, affirmed 69 S. 
Ct 448, 386 U.S. 77, 93 UBd. 618, lO- 
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and to advance public health,54 public safety j and order,55 public morals,55 and to prevent 


608, rehearing: denied 69 
S.Ct 638, 336 U.S. 921, 98 L.Bd. 
1083—State v, Klapprott, 22 A.2d 
877, 127 N.J.Law 395. 

N.T.—^Thompson v. Wallin, 96 N.E. 
2d 806, 301 N.T. 476, dismissed 72 
S.Ct. 92, 342 U.S. 801, 96 L,Bd, 607. 

People V. Winters, 48 N.T.S.2d 
230, 268 App.Div. 30, affirmed 63 N. 
E.2d 98, 294 N.T. 545, reversed on 
other grounds 68 S.Ct. 665, 332 U. 
S. 507, 92 Li.Ed. 840, motion grant¬ 
ed 80 N.E.2d 659, 298 N.T. 510. 
Ohio.—^R.K.O. Pictures v. Hlssong, 
Com.PL, 123 N.B.2d 441. 

Tex.—Sherman v. State Board of 
Dental Examiners, Civ.App., 116 
S.W.2d 843. 

General welfare as subject of police 
power see supra 5 182. 

Ibawfiil vocation 

(1) The statute making It unlaw¬ 
ful for any person by force or vio¬ 
lence or threats of force or violence 
to prevent or attempt to prevent any 
person from engaging in any lawful 
vocation is not unconstitutional as 
infringing on rights of freedom of 
speech and of the press. 

Ark.—Smith v. State. 179 S.W.2d 186, 
207 Ark. 104. 

Tex.—^Bx parte Prye, 166 S.W.2d 631, 
143 Tex.Cr. 9, followed in Ex parte 
Sanford, 167 S.W.2d 899, 144 Tex. 
Or. 480, appeal dismissed Sanford 
V. Hill, 62 S.Ct. 1292, 316 U.S. 647, 
86 L.Ed. 1731. 

(2) Statute which forbids any per¬ 
son from interfering with right of 
another to work by use of force, 
threats, violence, intimidation, or by 
insulting words or axsts which are in¬ 
herently wrong and liable to bring 
about an Immediate breach of the 
peace, is within police power of state, 
and does not trespass on constitu¬ 
tional right of freedom of speech. 
Va.—^McWhorter v. Com., 63 S.B.2d 

20, 191 Va. 867, 

Signa 

The statute regulating retail sales 
of motor fuel by establishing uni¬ 
form regulations with respect to 
size and location of signs stating 
selling prices of such fuel is a regu¬ 
lation of use of property and not a 
curb on communication of ideas, and 
statute is not unconstitutional as 
abridging retailer’s freedom of 
speech. 

Del.—State v. Hobson, 83 A.2d 846, 7 
Terry 381, 

84, U.S.—Blass v. Weigel. D.C.N.J., 
85 F.Supp. 776—GhadlaU v. Dela¬ 
ware State Medical Soc., D.C.Del., 
48 F.Supp. 789. 

Mass.—Commonwealth v. Prince, 46 
N.E.2d 756, 313 Mass. 223, 152 A. 
IaR 671, affirmed 64 S.Ct 438, 321 
U.S. 168, 88 D.Ed. 646, rehearing 
denied 64 S.Ct 784. 821 U.S. 804, 
88 li-Ed. 1090. 


N.J.—^Kovacs V. Cooper, 60 A.2d 461, 
136 N.J.Law 64, affirmed 62 A.2d 
806, 135 N.J.Law 684, affirmed 

69 S.Ct 448, 336 U.S. 77, 93 L.Bd. 
613, 10 AL.R.2d 608, rehearing de¬ 
nied 69 S.Ct 638, 336 U.S. 921, 93 
L.Ed. 1083. 

Ohio.—^R.]S10. Pictures v. Hlssong, 
Com,Pl.. 123 N.B.2d 441. 

Wis.—City of Milwaukee v. Eassen, 
234 N.W. 352, 203 Wis. 388. 

Public health as subject of police 
power see supra I 183. 
AdvertitsenieiLt of cure 
Statutory provisions prohibiting 
the advertisement of a cure for can¬ 
cer, provided the merit of the cure is 
not established, does not deny free¬ 
dom of speech. 

Cal.—^People v. Galway, 260 P.2d 212, 
120 Cal.App.2d 45. 

Segulatiou of deutUitxy and deutal 
surgery 

Mich.—^Toole v. State Board of Den¬ 
tistry, 1 N.W.2d 502, 800 Mich. 180, 
appeal dismissed Toole v. Michigan 
State Board of Dentistry, 62 S.Ct 
1299, 316 U.S. 648, 86 L-Ed. 1731. 

66, U.S.—^Poulos V. State of New 
Hampshire, 73 S.Ct 760, 345 U.S. 
396. 97 L.Bd. 1105, 30 AL.R.2d 987, 
rehearing denied 73 S.Ct 1X19, 346 
U.S. 978, 97 L.Ed. 1392—Peiner v. 
People of State of New Tork, 71 
S.Ct 303, 328, 340 U.S. 316, 268, 
96 L.Ed. 267, 296—Chapllnsky v. 
State of New Hampshire, 62 S.Ct 
766, 316 U.S. 568, 86 L.Ed. 1031. 
Ala.—^Krasner v. State, 26 So.2d 519, 
32 Ala.App. 420, certiorari denied 
26 So.2d 626, 248 Ala. 12. 

Barton v. City of Bessemer, 173 
So. 621, 27 Ala^App. 413, reversed 
on other grounds 173 So. 626, 234 
Ala. 20. 

Colo.—Flores v. City and County of 
Denver, 220 P.2d 373, 122 Colo. 71 
—^Hamilton v. City of Montrose, 
124 P.2d 767, 109 Colo. 228. 
Hawaii—^Territory v. Elaholokula, 87 
Hawaii 626. 

lU.—People V. Beauharnais, 97 N.B. 
2d 343, 408 111. 612, affirmed Beau- 
hamais v. People of State of Ill., 
72 S.Ct 726, 343 U.S. 250, 96 L.Bd. 
919, rehearing denied 72 S.Ct 1070, 
343 U.S. 988, 96 L.Ed. 1376. 

Ind.—^Thomas v. City of Indianapolis, 
146 N.B. 650, 196 Ind. 440, 36 AL. 
R. 1194. 

Ky.—City of Pinevllle v, Marshall, 
299 S.W. 1072, 222 Ky. 4. 

Mass.—Commonwealth v. Prince, 46 
N.E.2d 765, 313 Mass. 223, 162 A 
L.R. 671, affirmed 64 S.Ct 438, 321 
U.S. 158, 88 L.Bd. 646, rehearing de¬ 
nied 64 S.Ct 784, 321 U.S. 804, 88 
L.Ed. 1090. 

Mich.—^People v. Immonen, 261 N.W. 
69, 271 Mich. 384. 

N.H.^—State v. Derrickson, 81 A 2d 
312, 97 N.H 91. 
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N.J.—^Kovacs V. Cooper, 60 A2d 451, 
136 N.J.Law 64, affirmed 62 A2d 
806, 136 N.J.Law 684, affirmed 69 
S.Ct 448, 336 U.S. 77, 93 L.Ed. 613, 
10 AL.R.2d 608, rehearing denied 
69 S.Ct 638, 336 U.S. 921, 93 L.Ed. 
1083—State v. Klapprott 22 A2d 
877, 127 N.J.Law 896. 

N.Y.—People v. Peiner, 91 N.B.2d 316, 
300 N.T. 391, affirmed 71 S.Ct 803, 
828, 340 U.S. 315, 95 L.Ed. 295— 
People V. Gitlow, 136 N.B. 317, 284 
N.T. 132, and remittitur amended 
138 NE. 438, 234 N.T. 640, affirmed 
46 S.Ct 626, 268 U.S. 662, 69 L.Ed. 
1138. 

People, on Complaint of Grahl, 
V. Vogt 34 N.T.S.2d 968, 178 Misc. 
446. 

Ohio.—State v. Blassay, 184 N.E. 621, 
126 Ohio St 177. 

R.K.O. Pictures v. Hlssong, Com, 
PL, 123 N.B.2d 441. 

Pa.—Commonwealth v. Wldovich, 

146 A 295, 295 Pa. 811, appeal dis¬ 
missed and certiorari denied Muse- 
lin V. Commonwealth of Pennsyl¬ 
vania, 60 S.Ct 66. 280 U.S. 618, 74 
L.Ed 688. 

Commonwealth v. Egan, 173 A 
764, 113 Pa.Super. 875. 

Public safety and order as subjects 
of police power see supra §§ 184, 
186. 

An ordeored freedom is all that is 
seoaxeA by the guaranty of freedom 
of speech, and freedom of the press. 
N.H—State v. Cox, 16 A2d 608. 91 
N.H 137, affirmed Cox v. State of 
New Hampshire, 61 S.Ct 762, 812 
U.S. 669, 86 L.Ed. 1049, 183 AL.R. 
1396. 

XSaseanent of trav^ 

The constitutional right of free 
speech cannot be so exercised as to 
obstruct public in enjoyment of its 
easement of travel. 

Mass.—Commonwealth v. Nichols, 18 
N.E.2d 166, 301 Mass. 584, reversed 
on other grounds Nichols v. Com. 
of Mass., 60 S.Ct 146, 308 U.S. 
147. 84 L.Ed. 156. 

se. Ala.—^Krasner v. State, 26 So.2d 
619, 32 Ala.App. 420, certiorari de¬ 
nied 26 So.2d 626, 248 Ala. 12. 
Miss.—Williams v. State, 94 So, 882, 
130 Miss. 827. 

Mo.—State v, Becker, 272 S.W.2d 283. 
N.T.—Path4 Bxch. v. Cobb, 196 N.T, 
S. 661, 202 App.Div. 460. 

Sunshine Book Co. v. McCaffrey, 
112 N.T.S.2d 476. 

Ohio.—^R. H O. Pictures v. BUssong, 
Com.K., 123 N.B.2d 441. 

Public morals as subject of police 
power see supra 9 186. 

Gambling 

(1) Use of private wire service for 
disseminating information in fur¬ 
therance of gambling Is matter relat¬ 
ing to public morals, and is subject 
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fraud.57 The right of free speech is not an absolute 
right which carries with it into businesses and 
professions total immunity from regulation in the 
performance of acts to which speech is a mere in¬ 
cident or means of accomplishment.57.5 

The power of the state to abridge freedom of 
speech and of the press is the exception rather than 
the rule, and the legislature may not, under the 
guise of the police power, arbitrarily or unneces- 
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•sarily interfere with the freiedoni of speech and of 
the press,5« nor may the legislature prevent the 
fair use of the opportunity for free political dis¬ 
cussion, to the end that government may be' re¬ 
sponsive to the will of the people and that changes 
may be effected through lawful means.^^ A state 
may not unduly suppress free communication of 
views, religious or other, tmder the guise of con¬ 
serving desirable conditions.® ^*5 Lawful discus- 


to police resrulatlon and regulation 
does not clash with freedom of press. 
Pla.—Southern Bell Tel. & Tel. Co. 

V. State ex reL Transradio Press 

Service* 53 So.2d 863. 

< 2 ) Statute making unlawful the 
transmission or communication to 
another of any information relating 
to a horse race from any race track, 
between one hour before first race 
of day and 30 minutes after posting 
of official results of each race, has 
as its purpose the prohibition of use 
of such information in bookmaking, 
and €LS such is a reasonable exercise 
of the police power, and not a vlolar 
tlon of the constitutional guaranty of 
freedom of speech. 

Pla.—State v. XJcciferri, 61 So.2d 374. 

<3> Concept that receipt and tzans- 
misslon by telegraph company of bets 
on horse races through medium of 
telegraphic money orders and mes¬ 
sages and payment at telegraph office 
of winnings on bets less telegraphic 
charges constituted the common-law 
crime of keeping a disorderly house 
would not In&inge upon constitu¬ 
tional guarantees of right of free 
speech and press, though to avoid 
prosecution telegraph company would 
have to censor all messages and re¬ 
fuse to transmit those which were 
violative of any law. 

N.J.—State V. W. U. TeL Co., 97 A. 

2d 480, 12 N.J. 468, appeal denied 

W. U. TeL Co. V. State of N. J., 

74 S.Ct 124, 346 U.S. 869, 98 I*.Ed. 

879. 

Obscene or profane iQeeoh 

The constitutional guaranty of 
freedom of speech, and press does not 
preclude prohibition of lewd, inde¬ 
cent, obscene or profane speech and 
publications. 

Ohio.—State v. Smith, Mun., 108 N.B. 

2d 582. 

S^- HL—People v. Apfelbaum, 95 N. 

H. 996, 251 IlL 18. 

Pa.—Commonwealth V. Reid, 20 A.2d 

841, 144. Pa.Super. 569. 

Prevention of fraud as Object of 

police, power see supra S 187,. 

Sven though firaudulent appeals 
may be maide in the name of charity 
and religion, a municipality may not 
for that reason require all persons 
who to disseminate ideas to 

present them first to police authori¬ 
ties for their Consideration and ap¬ 


proval, with a discretion in the po¬ 
lice to say that some ideas may, and 
others may not, be carried to the 
homes of citizens and that some per¬ 
sons may and others may not, dis¬ 
seminate information from house to 
house. 

U.S.—Schneider v. State of New Jer¬ 
sey, Town of Irvington, Cal., Mass., 
N.J., & Wis.. 60 S.Ct 146, 808 U. 
S. 147, 84 L..Bd. 165.* 

57.5 Cal.—In re Porterfield, 168 P.2d 
706, 28 Cal.2d 91, 167 AuL-R 675. 
56. U.S.—^Feiner v. People of State 
of New York, 71 S.Ct. 803, 828, 340 

U. S. 316, 268. 96 L.Bd. 267, 296— 
Marsh v. State of Alabama, 66 S. 
Ct. 276, 326 U.S. 601, 90 Li.Bd. 266— 
Schneider v. State of New Jersey, 
Town of Irvington, Cal., Mass., N. 
J. & Wia, 60 S.Ct 146, 808 U.S. 
147, 84 Ii.Bd. 166. 

Hague V. Committee for Indus¬ 
trial Organization, C.C.A.N.J., 101 
P.2d 774, modified on other grounds 

69 S.Ct. 964, 807 U.S. 496, 83 UBd. 
1428. 

Borchert v. City of Ranger, D. 
C.Tex., 42 P.Supp. 677. 

Pla—Stephens v. StickeL 200 So. 
396, 146 Pla 104. 

Ill.—^Village of South Holland v. 
Stein, 26 N.B.2d 868, 873 IlL 472, 
127 A.Ii.R. 967. 

La—City of New Orleans v. Hood, 
82 So.2d 899. 218 La 486; 

Nev.—City of Reno v. Second Judi¬ 
cial District Court In and for 
Washoe County, 96 P.2d 994, 69 
Nev. 416, 126 A.L.R. 948. 

N.H,—State v. Chapllnsky, 18 A.2d 
764, 91 N.H 810, affirmed 62 S.Ct. 
766, 315 US. 668, 86 UBd. 1081. 
N.J.—^Herder v. ShahadL 14 A.2d 476, 
126 N.J.Law 168. 

N.Y.—^People, on Complaint of Mul- 
laly, V. Banks, 6 N.Y.S.2d 41, 168 
Misa 515. 

People, on Complaint of Milano, 

V. La Rdllo, 24 N.Y.S.2d 860. 

Ohio.—State V. Smith, Mun., 108 N.m 

2 d 582. 

OkL—Ex parte Walrod, 149 R2d 618, 
78 OkLCr. 406—^Brown v. City of 
Stillwater, 149 P.2d 609, 78 OkL 
Cr. 899—^Bmch v. City of O-uy- 
mon, 127 P.2d 855, 76 OkLCr. 1— 
Ex parte Walrod, 120 P.2d 788, 78 
OkLCr. 299. 

Pa.—Commonweiath v. Peigenbaum, 

70 A.2d 889, 166 PaSuper. 120. 
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Utah.—State v. IS^usser, 175 P.2d 724, 
110 Utah 634, vacated on other 
grounds 68 S.Ct 397, 838 US. 96, 
92 L.Ed. 662. 

Vt—State V. Greaves, 22 A.2d 497 , 
112 Vt 222, followed in State v. 
Johnson, 22 A.2d 601, 112 Vt 230, 
State V. Clemons, 22 A.2d 601, 112 
Vt 231 and 22 A.2d 662, 112 Vt 232. 
Penal statatei 

(1) The existence of a penal stat¬ 
ute which sweeps within its ambit 
activities that In ordinary circum¬ 
stances constitute an exercise of 
freedom of speech or of the press, 
and which readily lends itself to 
harsh and discriminatory enforce¬ 
ment by local prosecutiug officials 
against particular groups deemed to 
merit their displeasure, results in a 
continuous and pervasive restraint on 
all freedom of discussion that might 
reasonably be regarded as within its 
purview. 

U.S.—Thornhill v. State of Alabama, 
60 S.CL 736, 310 US. 88 , 84 L.Ed. 
1098. 

(2) The statute making it a mis¬ 
demeanor to make any statements In¬ 
citing, promoting, or advocating 
hatred, abuse, violence or hostility 
against any group of persons by rea¬ 
son of race, color, religion, or man¬ 
ner of worship, is violative of consti¬ 
tutional guaranty of ‘liberty of 
s^peech;” and the statute which 
makes it a misdemeanor to permit 
use of a structure for meetings for 
the same purpose^^ is likewise uncon- 
stitutlonaL 

N.J.—State V. Klapprott, 22 A.2d 
877, 127 N.J.Law 396. 

Advertising of pxioas by barbers 
CaL—^People v. Osborne, 69 P. 2 d 
1083, 17 CaLApp.2d Supp. 771. 
Ohio.—Jones, v. Bpntempo, 32 N.E. 2 d 
17, 187 Ohio St. 68 f 
59. US.—Stromberg v. People of 
State of California, 61 S.Ct 532, 
283 U.S. 869, 75 L.Bd. 1117, 73 A 
L.R 1484. 

N.Y.—People v. Altman, 271^N.Y.S, 
994, 241 App.Div. 868 . 

Denial of permit for piablio speech 
U.S.—^Myerson v. Samuel, D.C.Pa., 74 
P.Supp. 316. 

60iA U.S.—^Peiner v; People of State 
of New York, 71 S.Ct 808, 828, 840 
U.S. 316, 268, 96 L.Bd. 267, 296— 
Cantwell v. State of Connecticut, 
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sion cannot be made a crime, and if the right of 
free speech is to be preserved, the question is not 
as , to the auspices imder which the meeting is held, 
but as. to its purpose;- not as to the relations of 
speakers, but whether their utterances transcend 
the bounds of freedom of speech which the con¬ 
stitution protects.®^*^® 

While the state may, under the police power, pun¬ 
ish abuse of the right of free speech by those 
who indulge in utterances which incite to violence 
and crime, the fundamental right to speak 
cannot be abridged because other persons threaten 
to stage a riot or because peace ojEcers believe or 
are afraid that breaches of the peace will occur if 
the rights are exercised.59-20 Speakers may not 
be prohibited from speaking because they may say 
something which will lead to disorder,52-25 and the 
right to free speech .in the future cannot be for¬ 
feited because of disassociated acts of past vio¬ 
lence ;52-30 t)ut utterance which in a context of vio¬ 


lence loses its significance as an appeal to reason 
and becomes part of an instrument of force is not 
sheltered by the constitutional guaranty of freedom 
of speech.52-36 From the standpoint of freedom of 
speech and the press, the state has no legitimate in¬ 
terest in protecting any or all religions from views 
distasteful to them which is sufficient to justify prior 
restraints on the expression of such views 
and it is not the business of government to sup¬ 
press real or imagined attacks on a particular re¬ 
ligious doctrine whether they appear in publica¬ 
tions, speeches, or motion pictures.52--*6 

Particular regulations. Without abridging free¬ 
dom of speech and of the press, the legislature may 
make it unlawful to use offensive or profane lan¬ 
guage to the disturbance of the public peace,®® 
to publish and sell obscene printed matter,®®*® to 
trespass on the property of another,®for a 
physician to advertise tmder a false name,®^ or 
for any person not a licensed physician to advertise 


60 S.Ct. 600, 310 U.S. 296. 84 Ii.Ed. 
1218. 

59.10 U.S.—^Thomas v. Collins, Tex., 
66 S.Ct. 315, 823 U.S. 616, 80 L.Ed. 
430, rehearing denied 66 S.Ct. 667, 
323 U.S. 819, 89 L.Bd. 630. 

59.16 Ill.—city of Chicago v. Ter- 
. miniello, 79 N.B.2d 89, 400 Ill. 23, 
reversed on other grounds 69 S.Ct. 
894, 337 U.S. 1, 93 Ii.Ed. 1131, re¬ 
hearing denied 69 S.Ct. 1490, 337 
UlS. 934, 93 L..Bd. 1740. 

Okl.—parte Walrod, 120 P.2d 783, 
78 OkLCr. 299. 

Disordecly oondnot 
Where speaker oh public street en¬ 
couraged audience to become divided 
into hostile camps. Interfered with 
traffic, and refused request of police 
officers that he cease talking, speak¬ 
er’s conviction of disorderly conduct 
was not in violatldn of his right of 
free speech under federal Constitu¬ 
tion, 

U.S.—^Peiner v. People of State of 
New York, 71 S.Ct 808, 828, 840 
U.S. 816. 268, 95 L.Bd. 267, 295. 
59*a0 U.S.—Sellers v. Johnson, C.C. 
Aulowa, 163 F.2d 877, certiorari de¬ 
nied >68 S.Ct 366, 332 U.S. 861, 92 
L.Bd. 421. 

59.95 U.S.—^Hagne v. Committee for 
Industrial Organization, C.C.Al.N.J., 
101 P.2d 774, modified on other 
grounds 69 S.Ct 964, 307 U.S. 496, 
83 L.Bd. 1423. 

59.30 U.S.—^Milk Waggon Drivers 
Union of Chicago, LiOcaJ 758, v. 
Meadowmoor. Dairies, Ill,, 61 S.Ct 
662, 312 U.S. 287, 85 D.Bd. 836, 132 | 
. A.L 1 .R. 1200, rehearing denied 61 
S.Ct 808, 312 U.S. 716, 86 D;Bd. 1 
1146. . I 

69.85 U.S—Milk . Wagon Drivers | 


Union of C!hicago, Docal 758, v. 
Meadowmoor Dairies, supra. 

59.40 U.S.—Joseph Burstsm, Inc. v. 
Wilson, N.T., 72 S.Ct 777, 343 U. 
S. 495. 96 L.Ed. 1098. 

59.45 U.S.—Joseph Burstyn, Inc. v. 
Wilson, supra 

6a U.S.—Chaplinsky v. State of 
New Hampshire. 62 S.Ct 766, 316 
U.S. 668, 86 L.Ed. 1031. 

Qa—^Loomis v. City of Atlanta., 60 
S.B.2<i 397. 82 GaApp. 346, followed 
in 60 S.E.2d 400, 82 QaApp. 349. 
N.H.—State v. Dyer, 94 A2d 718, 98 
N.H. 69. 

N.C.—State V, Warren, 18 S.ES. 498, 
113 N.C. 683. 

Blaspheony 

Me.—State v. Mockus, 113 A. 39, 120 
Ma 84, 14 AD.R. 871. 

8 C.J. p 1121 note 36. 

Disorderly Persons Act Is a valid 
exercise of police power and not an 
abridgment of the right of trte 
speech. 

N.J.—State V. O’Donnell, 200 A. 739. 

eas Mo.—State v, Becker, 272 S.W. 
2d 283. 

N.T.—^Burke v. Kingsley Books, Inc., 
142 N.Y.S.2d 735, 208 Mlsc. 160. 

Pa—Commonwealth v. Donaducy, 76 
h-2d 440, 167 PaSuper. 611, cer¬ 
tiorari denied Donaducy v. Com¬ 
monwealth of Pa, 71 S.Ct 1016, 
341 U.S. 949, 96 Lr.Ed. 1872. 
DimitatioQi 

(1) The scope of statute making 
it a misdemeanor to sell, possess for 
sale, etc., obscene, lewd, lascivious, 
etc., matter must be defined with re¬ 
gard to the universal right of free 
speech and press as limited only by 
some universally valid restriction re¬ 
quired by a, clear and present danger. 
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Pa.—Commonwealth v. Felgenbaum, 
70 A.2d 889, 166 PaSuper. 120. 

(2) The statutory amendment pro¬ 
hibiting possessing and selling of 
obscene books, papers, pamphlets, 
and magazines, not wholly obscene. Is 
unconstitutional as invading the field 
reserved to the press beyond what is 
reasonably necessary to effect the ob¬ 
jective of the statute, 

Ohio.—State v. Lerner, Com.Pl., 81 N. 
E.2d 282. 

injuiiotLovL aguinst sals 

(1) Substantive evils attendant on 
distribution of obscene printed mat¬ 
ter indicated a clear and present dan¬ 
ger warranting statute authorizing 
injunction against sale of such mat¬ 
ter and directing its seizure and de¬ 
struction. 

N.Y.—^Burke v. Kingsley Books, Inc., 
142 N.Y.S.2d 735, 208 Misc. 150. 

(2) Statute authorizing injunction 
against sale of obscene printed mat¬ 
ter does not authorize Injunction 
against unpublished bool^ and 
pamphlets, and is not subject to 
claimed objection of enforcing a pre¬ 
vious restraint. 

N.Y.—^Burke v. Kingsley Books, Inc., 
supra. 

A decree adjudicating book obscene. 
Indecent €Uid impure is not an abridg¬ 
ment of rights of freedom of press 
guaranteed by Fourteenth Amend¬ 
ment 

Mass.—^Attorney General v. Book 
Named “(Siod’s Little Acre”, 93 N. 
E.2d 819, 826 Mass. 281. 

aaiO La,—state v. ‘Martin, 5 So.2d 
377, 199 La, 39. 

61. Ill.—^People V. Apfelbaum, 86 N, 
B. 996i 251 Ill. 18. 



213(7)-213(8) CONSTITUTIONAL LAW 16 C.J.S. 


to treat and cure diseases.®^ Furthermore, the leg¬ 
islature may forbid the publication of advertise¬ 
ments of the sale of lottery tickets,®® the publication 
of false or grossly inaccurate reports of court pro¬ 
ceedings,the publication of the details of an ex- 
eaition for crime,®® or the identity of any female 
who may have been raped or subjected to any simi¬ 
lar criminal assault,®®*® and the publication or sale 
of a newspaper devoted to criminal news and stories 
of crime,®® or to scandal and stories of immoral 
conduct,®^ or containing horse-racing news.®® Also, 
a statute may forbid the sending or delivery of a 
letter or other written or printed communication 
threatening to accuse any person of the commission 
of crime,®® or even threatening any injury to the 
person, property, credit, or reputation of another.^® 

The mere fact, however, that there has been pub¬ 
lished in a newspaper libelous or scurrilous matter 
for which the proprietor is subject to punishment 
under the criminal law does not authorize the po¬ 
lice authorities to suppress its future publication 
nor may a municipal corporation forbid the sale of 
newspapers within the city.^® 

Blacklisting employees. As discussed in Master 
and Servant § 44, sometimes statutes, commonly 
called ''blacklisting statutes,” require an employer 
to give his discharged employees a statement of 
the reason for their discharge. As against the con¬ 


tention that they violate freedom of speech, or lib¬ 
erty of silence, these statutes have been sustained in 
some jurisdictions^® but in other states they have 
been held to be void as an improper exercise of the 
police power.*^^ 

Moving picture censorship. Statutes and ordi¬ 
nances providing for examination and censorship 
before the public exhibition of moving picture films 
have been held, in some circumstances, not to vio¬ 
late constitutional guaranties of freedom of speech 
and of the press.^® 

§ 213(8)* -Regulation of Public 

Places and Distribution of Liter¬ 
ature 

a. In general 

b. Distribution on private property 

c. Commercial activities 

d. Use of sound amplification devices 

a. In General 

Streets, parks, and other public places are proper 
places for the exercise of freedom of communicating 
Information and disseminating opinion, and, although 
states and municipalities may appropriately regulate the 
privilege to the public interest, they may not unduly 
burden or proscribe Its employment in such public places. 

As a general rule, streets, parks, and other pub¬ 
lic places are proper places for the exercise of free- 


62. Xowa.—State v. Blair, 60 N.W. 
486. 92 Iowa 28. 

Advertlsiafir by dentist or maiLiifao- 
tnrer of dentures 

Fla.—Oshins v. York, 8 So.2d 670, 150 
Fla. 690. 

Tex.—Sherman v. State Board of 
Dental Examiners, Civ.App., 116 S. 
W.2d 843. 

63. N.T.—^Hart v. People, 26 Hun 
396. 

12 C.J. p 952 note 80. 

64. Mont.—State v. Paulds, 42 P. 
285. 17 Mont. 140. 

65. Minn.—State v. Pioneer Press 
Co., 110 N.W. 867, 100 Minn. 173, 
117 Am.S.R. 684, 9 L.R.A.,Nr.S., 480, 
10 AnnCas. 851. 

65.5 Wis.—State v. Bvjue, 83 N.W. 
2d 305, 258 Wis. 146, 18 A.L.R.2d 
1201 . - 

66. Conn.—State v. McKee, 46. A. 
409, 73 Conn. 18, 84 Ain.S.K. 124. 
49 IjJRJl, 542. 

67. Kan.—^In re Banks, 42 P. 698, 56 
S:an. 242. 

Miss.—Williams v. State, 94 So. 882, 
180 Miss. 827. 

Mo.—State v. Van Wye, 37 S.W. 988, 
186 Mo. 227, 68 Am.S.It. 627. 

68. Ohio—Solomon v. City of Cleve¬ 
land. 159 N.E. 121. 26 Ohio App. 


19, dismissed 158 N.m 8, 116 Ohio 
St. 739. 

j&n oxfiev of the Public Servloe 
Conmiissioo refusing: to require a 
telegraph company to furnish special 
contract service to publisher of a 
daily sports sheet by transmitting: 
reports of horse razees which were 
to be used in grambling: transactions 
did not abridgre publisher’s constitu¬ 
tional privilegre of flreedom of the 
press. 

Md.—^Howard Sports Daily v. Weller, 
18 A.2d 210, 179 Md. 355. 

69. La.—State v. Goodwin, 87 La. 
Ann. 713. 

Mo.—State v. McCabe, 37 S.W. 123, 
135 Mo. 450, 58 Am.S.R. 589, 84 L. 
HA. 127. 

70. Mo.—State v. McCabe, supra. 

71. N.T.—Ulster Square Dealer v. 
Fowler, 111 N.Y.S. 16. 58 Misc. 826. 

Scandalotui pnblioatioii. a* nnisaaoe 
Statute permitting: suppression as 
a nuisance by injunction of business 
of publishing: malicious, scandalous, 
or defamatory newspaper or periodi¬ 
cal is void as infringement of liberty 
of press, irrespective of truth of 
charges contained in particular pe¬ 
riodical. 

U.S.—Near v. State of Minnesota ex 
rel. Olson. Minn., 51 S.Ct. 625, 283 
U.S. 697, 76 L.Bd. 1367. 
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72. U.S.—Dearborn Pub. Co. v. Fitz¬ 
gerald, D.aohlo, 271 P. 479. 

N.Y.—Star Co. v. Brush, 172 N.Y.S. 
861, 186 App.Div. 261—Star Co. v. 
Brush, 170 N.Y.S. 987, 108 Misc. 
631. 

Tex.—Bx parte Neill, 22 S.W. 923. 

32 Tex.Cr. 276, 40 Am.S.R. 776. 
48 C.J. p 400 notes 34—43. 

73. Mo.—Cheek v. Prudential Ins. 
Co. of America, 192 S.W. 387, L. 
K.A.1918A 166. 

Okl.—^Dickinson v. Perry, 181 P. 604, 
76 Okl. 25. 

74. Tex.—G^alveston, etc., R. Co. v. 
State, Civ.App., 175 S.W. 1096. 

12 C.J. p 954 note 19. 

OanoeUafcloiL of bond of employee 
Statute requiring bonding com¬ 
pany, on cancellation of bond or re¬ 
fusal to renew, to give written state¬ 
ment of grounds on which it acts 
and providing penalty for failure so 
to do, is in a proper proceeding sub¬ 
ject to objection in that it interferes 
with free speech, and is not within 
police power of state. 

Tex.—^Fidelity & Deposit Co. of 
Maryland v. Pence, ClvA-pp., 272 
S.W. 234. 

75. -Application of constitutional 
^aranty of freedom of speech and 
of press to moving pictures see 
infra 8 218 (18). 
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dom of communicating information and dissemi- erature as well as by the spoken word,"^®*®® and to 
nating opinion, and, although states and mtmicipal- the expression of ideas by the posting or carrying of 
ities may appropriately regulate the privilege in placards and signs in public places J5.65 
the public interest, they may not unduly burden or 

proscribe its employment in such public placesJ^.so xhe constitutional liberties of a citizen to use the 
One who is rightfully on a street or place which streets for the purpose of interchange of thought 

die state has left open to the public carries with are, however, relative, not absolute, and must be 

him the constitutional right to express his views exercised in subordination to the general comfort 
in an orderly fashion,75.56 and this right extends and convenience and in consonance with peace and 

to the communication of ideas by handbills and lit- good order.75.70 xhe constitutional guaranty of 


7B.50 XT.S.—Valentine v. Chresten- 
sen, N.T.. 62 S.Ct. 920, 316 U.S. 52, 
86 Li.Ed. 1262^—State v. Cantwell, 
Conn., 60 S.Ct. 900, 810 TT.S. 296, 
84 L.Ed. 1218, 128 A.L.H. 1352. 

Hannan v. City of HAverhlll, C 
C.A.Majss., 120 F.2d 87, certiorari 
denied 62 S.Ct 81, 814 U.S. 641, 
86 li.Kd. 514—Hagrue v. Committee 
for Industrial Organization, C.C.A. 
N.J., 101 F.2d 774, modified on 
other grounds 69 S.Ct 954, 807 17. 
S. 496, 88 L.Ed. 1428>--S6llers v. 
Johnson, C.C.A.Iowa, 63 F.2d 877, 
certiorari denied 68 S.Ct 856, 832 
U.S. 861, 92 L.Bd. 421. 

Cal.—^Haggerty v. Kings County, 256 
P.2d 898, 117 Cal.App.2d 470—In 
re Whitney, 184 P.2d 616, 67 CaL 
App.2d 167. 

Colo.—^Trujillo V. City of Walsen- 
burg, 118 P.2d 1081, 108 Colo. 427. 
Mass.—Commonwealth v. Pascone, 33 
N.E.2d 622, 308 Mass. 591, certio¬ 
rari denied Pascome v. Common¬ 
wealth of Mass., 62 S.Ct 82, 814 
U.S. 641, 86 Li.Ed, 614. 

N.H.—State v. Chaplinsky, 18 A. 2d 
764, 91 N.H. 310, affirmed Chaplin¬ 
sky V. State of New Hampshire, 62 
S.Ct 766, 315 U.S. 568, 86 Ii.Ed. 
1031. 

N.Y.—People v. Hess, 108 N.Y.S.2d 
582, 198 Misc. 913. 

Ohio.—City of Cleveland v. Tussey, 
13 Ohio Supp. 11. 

OkL—Greiner v. City of Yale, 189 
P.2d 606, 77 Okl.Cr. 136—Ex parte 
Walrod, 120 P.2d 783, 73 Okl.Cr. 299. 
Pa.—Commonwealth v. Chalmers, 76 
Pa.Dlst. & Co. 218. 

City of McKeesport v. Sails, 98 
Pittsb.L,eg.J. 6, 41 Mun.L.R. 178. 
Tex.—^Ex parte Waltrip, 207 S.W.2d 
872, 161 Tex.Cr. 848. ] 

PrQhlbitloa& | 

(1) Ordinance purporting not to 
regulate but to prohibit speech In 
public parks on political as well as 
religious subjects is void as in con¬ 
flict with both state and federal con¬ 
stitutions. 

W’is.—^Milwaukee Coimty v. Carter, 
45 N.W'.2d 90, 258 Wis. 189. 

(2) It has been held, however, that 
the legislature may forbid public ad¬ 
dresses in public parks and on the 
highways of the state. 

N.J.—^Thomas v* Casey, 1 A.2d 866, 


121 N.J.Law 185, affirmed 9 A.2d 
294, 123 N.J.Iiaw 447. 

Charges of official wrong or neg¬ 
lect may be expressed by way of 
argument to the public in the streets 
with no more than minor danger of 
disturbance, and that is enough to 
meet the constitutional requirement 
of freedom of speech. 

N.H.—State v. Chaplinsky, 18 A.2d 
764, 91 N.H. 810, affirmed Chaplin¬ 
sky V. State of New Hampshire, 62 
S.Ct. 766, 816 U.S. 568, 86 L..Ed. 
1031. 

Oarefol examination of ordinance 
Where constitutional right of free¬ 
dom of speech or press is set up to 
justify the violation of a municipal 
ordinance that regulates the use of 
the streets in the interests of the 
movement of people and property, 
the ordinance will be carefully ex¬ 
amined to insure that the restraint 
of freedom is reasonable in the in¬ 
terests of the general welfare and 
convenience of the public. 

Cal.—People v. Ufflndell, 202 P.2d 874, 
90 Cal.App.2d Supp. 881. 

Vested right 

The public at large has vested 
right to exercise of constitutional 
right of freedom of speech and free¬ 
dom of press in public places. 

Cal.—^Pittsford v. City of Los An¬ 
geles, 122 P.2d 585, 50 Cal.App.2d 
25. 

76.55 U.S.—Jamison v. State of Tex¬ 
as, 63 S.Ct 669, 318 U.S. 413, 87 
L.Ed. 869. 

Cal.—In re Whitney, 184 P.2d 616, 
67 CaLApp.2d 167. 

76.60 U.S.—Jamison v. State of 
Texas, 68 S.Ct 669, 318 U.S. 413, 
87 L.Bd. 869—^Young v. People of 
California, 60 S.Ct 146, 308 U.S. 
147, 84 L.Ed. 165. 

Advance permission 
An ordinance requiring permission, 
in advance, to disseminate informa¬ 
tion and opinion either by speech or 
by the handing out of pamphlets or 
the use of placards, or the like, upon 
the streets, is violative of the con¬ 
stitutional guaranties of freedom of 
speech, and of the press. 

N.Y.—People V. Kieran, 26 N.Y.S.2d 
291. 

76.66 U.S.—^Hague v. Committee for 
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Industrial Organization, C.C.A.N.J., 
101 F.2d 774, modified on other 
grounds 59 S.Ct 954, 307 U.S. 496, 
88 L.Ed. 1423. 

Prohlbitioii. of display 

Rule prohibiting the display of any 
signs in city parks was unconstitu¬ 
tional as an infringement on the 
right of free speech as guarcmteed by 
the Fourteenth Amendment to the 
Federal Constitution. 

Mass.—Commonwealth v. Dubin, 10 0 
N.E.2d 848, 327 Mass. 681. 

75.70 U.S.—^Hague v. Committee for 
Industrial Organization, N.J., 59 S. 
Ct 954, 807 U.S. 496, 83 L.Ed. 1423. 

Hannan v. City of Haverhill, C. 
CAMass., 120 F.2d 87, certiorari 
denied 62 S.Ct 81. 814 U.S. 641, 86 
L.Ed. 514. 

Colo.—^Trujillo V. City of Walsen- 
burg, 118 P.2d 1081, 108 Colo. 427. 
N.Y.—People v. Hess. 103 N.Y.S.2d 
682, 198 Misc. 913—People v. Nah- 
man, 70 N.Y.S.2d 29, 188 Misc. 10i9, 
affirmed 81 N.B.2d 86, 298 N.Y. 96. 

People V. Kieran, 26 N.Y,S.2d 
291—^People, on Complaint of Nei- 
man, v. McWilliams, 22 N.Y.S.2d 
671, reversed on other grounds Peo¬ 
ple V. McWilliams, 81 N.Y.S.2d 
37. 

Pa—Schaflander v. Pfelfle, Com.PL,. 

81 NorthCo. 386. 

Breach of pecuje 

It is not an indispensable require¬ 
ment of the right of ‘'freedom of 
speech” that one criticizing a person 
should be permitted to address him 
directly In a public place with of¬ 
fensive, derisive or annoying words 
likely to precipitate a breach of the 
peace. 

N.H.—State V. Chaplinsky, 18 A.2d 
764, 91 N.H. 310, affirmed Chaplin¬ 
sky V. State of New Hampshire, 62 
S.Ct 766, 816 U.S. 668. 86 L.Ed. 
1031. 

Disorderly Gouduot 
The statute or ordinance author¬ 
izing conviction for disorderly con¬ 
duct of one who congregates with 
others on public street and refuses 
to move on when ordered by police, 
applied to defendant who while sell¬ 
ing magazines caused a crowd to- 
collect and refused to move on when 
ordered by policeman, was not un¬ 
constitutional on ground that it de- 
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free speech does not prevent the government from 
reasonably regulating the use of places wholly with¬ 
in its control,^® for the purpose of safeguarding 
the peace, good order, and comfort of the com¬ 
munity,^®*® and it may regulate the time, place, and 
manner of using its streets for holding meetings 
therein in the interest of public safety, by general, 
nondiscriminatory legislation unhampered by the 


16 C.J.S. 

arbitrary will of anyoneJ®*^® So legislation aimed 
at conduct which impedes the free use of the streets 
may be sustained, provided it does not unreason¬ 
ably abridge freedom of speech in the streetsJ®*15 

Under the police power, and without abridging 
freedom of speech, the state or municipality may re¬ 
quire a permit for public meetings and addresses in 
the public parks, 77 and on the streets, of a city, 


prlved defendant of Ills freedom of 
speech and of press. 

Ga.—Bennett v. City of Dalton, 25 
S.B.2d 726, 69 Ga.App. 438, appeal 
dismissed 64 S.Ct. 197, 320 IJ.S. 712, 
88 I..Bd. 418. 

N.T.—-People v. Hussock, 23 N.Y.S.2d 
620, certiorari denied 61 S.Ct. 733, 
312 U.S. 659, 85 L,.Ed. 1107. 

76. D.C.— tr. S. V. Newton, 20 D.C. 
226. 

N.T.—-People v. Nahman, 81 N.B.2d 
36, 298 N.T. 95. 

People V. Blnkelstein, 9 N.T.S.2d 
941. 170 Mlsc, 188. 

People, on Complaint of Whelan 
V. Friedman, 14 N.^Y.S.2d 389. 

Pa.—Commonwealth v. Stearn, 25 Pa- 
Dist. 861. 44 Pa.Co. 683. 

Wash.—City of Tacoma v. Roe, 68 P. 

2d 1028, 190 Wash. 444. 

Wis.—Corpus Juris auoted in City 
of Milwaukee v. Kassen, 234 N.W. 
352, 353, 203 Wis. 383. 

Appropriate regulations 
A state or municipality may by 
general and nondiscriminatory leg¬ 
islation regulate the times, places 
and manner of soliciting upon its 
streets, and of holding meetings 
thereon, and may in other respects 
safeguard the peace, good order and 
comfort of the community without 
imconstltutionaUy invading liberties 
protected by Fourteenth Amendment, 
but the regulations must be appro¬ 
priate to subject matter regulated. 
U.S.—Hannan v. City of Hav^hlU, 
C.CA..H€iss., 120 F.2d 8t, certio¬ 
rari denied 62 S.Ct. 81, 814 U.S. 
641, 86 L.Bd. 514. 

Offensive words 

The statute prohibiting any per¬ 
son addressing any offensive, deri¬ 
sive or annoying word to any other 
person lawfully in any street or any 
other public place, or calling him by 
any offensive or derisive name, is not 
violative of constitutional guaranty 
of freedom of speech. 

N.H.—State v. Chaplinsky, 18 A.2d 
764, 91 N.H. 310, affirmed Cha¬ 
plinsky V. State of New Hampshire, 
62 S.Ct. 766, 315 U.S. 568^ 86 UBd. 
1031. 

SdbLool building 

Where statutes gave board of edu¬ 
cation broad discretionary power as 
to granting of applications by or- 
ganizaldons for. use of school build¬ 
ings, refusal of application by re¬ 
ligious sect, most of whose members . 


were not citizens of community in¬ 
volved and whose tenets were not 
consonant with teachings of school 
on principles of good citizenship, 
was not denial of constitutional right 
of free speech. 

Ohio.—State ex rel. Greislnger v. 
Grand Rapids Board of Bd., 100 
N.B.2d 294, 88 OhioApp. 364. ap¬ 
peal dismissed 92 N.E.2d 393, 163 
Ohio St. 474, certiorari denied 71 
S.Ct 51, 340 U.S. 820, 95 L.Bd. 603, 
rehearing denied 71 S.Ct. 733, 841 
U.S. 917, 95 L..Bd. 1362. 
Prohibition of * politioal meeting in 
park 

R.I.—State V. Fowler, 91 A.2d 27, 
80 R.I. 86. reversed on other 
grounds Fowler v. State of R.. I., 
73 S.Ct 626, 345 U.S. 67, 97 L.Bd. 
828—State v. Fowler, 83 A.2d 67, 
79 R.I. 16. 

76.5 Colo.—^Hamilton v. City of 
Montrose, 124 P.2d 767, 109 Cblo. 
228. 

Fla,—State ex rel. Singleton v. Wood¬ 
ruff, 13 So.2d 704, 163 Fla. 84. 
Fublio meetings 

Government may. In interest of 
public order, safety, and equitable 
sharing of facilities, exercise reason¬ 
able control over when, where and 
under what conditions public meet¬ 
ings may be held on public property, 
but to deny to people all use of peo¬ 
ple’s property for public discussion 
of specified subjects Is unconstitu¬ 
tional interference with rights ex¬ 
pressly guaranteed by both state and 
federal constitutions. 

Wis.—Milwaukee County v. Carter, 46 
N.W.2d 90, 268 Wis. 139. 

76.10 Cal.—Haggerty v. Elihgs 
County, 256 F.2d 898, 117 CaLApp. 
2d 470. 

Colo.—Hamilton v. City of Mont¬ 
rose, 124 P.2d 767, 109 Colo. 228. 
Fla.—State ex reL Singleton v. Wood¬ 
ruff, 13 So.2d 704, 163 Fla. 84. 

7A15 N.H.—State v. Chaplinsky, 18 
A.2d. 764,^ 91 N.H. 31p, affirmed 
. Chaplinsky v. State of New Hamp¬ 
shire, 62 S.Ct. 766, 816 U.S. 668, 86 
L.Bd. 1031. 

N.J.—State V. GulUotte, 77 A.2d 66, 
10 N.J.Super, 502. 

Pa.—Commonwealth v. Geiiss, 76 A. 
2d 600, 168 PASuper, 22^ affirmed 
.81 A.2d 653. 368 Pa 290, appeal dis¬ 
missed ’ Geuss V. ' Commonwealth 
of Pa, 72 S,Ct 360, 342 U.S. 912, 
86 L.Ed, 682. 


City of McKeesport v. Sails, 98 
Pittsb.Leg.J. 6, 41 Mun.L.R. 178. 
Begnlatioii. of motor vehicle traffic 
The organic command that no law 
shall restrain or abridge the liberty 
of speech or of the press does not 
contemplate that the exercise of 
such liberty in the distribution of 
literature to occupants of motor ve¬ 
hicles by persons on foot, operating 
within street intersections or cross¬ 
ings, shall be superior to reasonable 
duly authorized regulations of motor 
vehicle traffic at stated city street in¬ 
tersections for the protection of hu¬ 
man life and safety, where all other 
portions of the streets and all side¬ 
walks arS open for the exercise of 
the liberty claimed. 

FIa— rStephens v. 3tickel, 200 So. 396, 
146 FIa 104. 

Sidewalks 

Individuals making up the general 
public have a right to make use of 
the public sidewalks for passage 
which Is superior to right of a crowd 
to obstruct sidewalk to listen to a 
speech.’ 

Cal.—Ex parte Bodkin, 194 P.2d 688, 
86 Cal.App.2d 208. 

The pexmissioa of Ughway use 
must not be upon a condition re¬ 
stricting or abridging freedom of 
speech or writing, but imposition of 
Conditions respecting the freedom are 
valid if they reasonably serve to 
prevent any substantial disturbance 
which is an interference of normal 
travel. 

N.H.—State v. Cox, 16 A.2d 508, 91 
N.H. 187, affirmed Cox v. State of 
New Hampshire, 61 S.Ct 762, 312 
U.S. 669, 86 Li.Bd. 1049, 138 AL.R 
1896. 

Bight not inherent 
The right of ’’speech” is an in¬ 
cident of the right of “highway trav¬ 
el**, but the right of “highway trav¬ 
el” is not inherent in the right' of 
’’speech.** 

N.H.—State v. Cox. 16 A.2d 608, 91 
N.H. 137, affirmed Cox v. State of 
New Hampshire, 61 S.Ct 762, 312 
U.S. 669, 85 UEd. 1049. 188 AD.R 
1396. 

77, UL—Coughlin v. Chicago Park 
Dist, 4 N.E.2d 1, 864 HI. 90. 
Mass.—Commonwealth v. Davis, 89 
N.B. 118, 162 Mass. 510, 44 AimS.R. 
889, 26 Li.R.A. 712, affirmed 17 S. 
Ct 731, 167 U.S. 43, 42 L.Ed. 71* 


Ills 
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[ler municipality,78 or for the carry- 
:ards therein,78.6 or for conducting 
procession on a public street ;78.io but 
2 justified under the regulatory power, 
y not be required of a person seeking 
lis right of free expression in a public 
place, where the granting of such permit is left 
to the uncontrolled discretion of a public ofl5cial,78.i6 
and an ordinance is invalid which, without regard 
to the public welfare and safety, requires a permit 


for a person while on foot in any street to carry 
and display any show card, placard or sign.78-20 
The constitutional guaranty of freedom of speech 
does not preclude the enactment of laws prohibiting 
on the streets and in other public places the wearing 
of a disguise,78 and the sale of articles in specified 
congested districts.*® 

The right of freedom of speech and freedom 
of press embraces the right to distribute literature to 
the public, and the right to receive it,*®-® and the 


N.T.—People, on Complaint of Red¬ 
den V. Naliman, 64 N.Y.S.2d 644, 
187 Misc. 821. 

MinlBterial rontma 
License required for open air pub¬ 
lic meeting by ordinance, construed 
by highest state court as leaving to 
licensing offlcials no discretion as 
to granting permits, no power to 
discriminate, and no control over 
speech, was not the kind of pre- 
publication license which could be 
deemed a denial of liberty but con¬ 
stituted merely a ministerial, police 
routine for adjusting rights of citi¬ 
zens so that opportunity for effective 
freedom of speech could be preserv¬ 
ed. 

XT.S.—^Poulos V. State of New Hamp¬ 
shire, 78 S.Ct 760, 346 U.S. 395, 97 
L.Ed. 1105, 30 A.L.R.2d 987, rehear¬ 
ing denied 78 S.Ct 1119, 345 U.S. 
978, 97 L.Bd. 1392. 

7a Ga.—Pitts V. Atlanta, 49 S.B. 
793, 121 Ga. 567, 104 Am.S.R. 167, 
67 L.R.A 803. 

N.J.—^Harwood v. Trembley, 116 A. 
480, 97 N.J.Law 173. 

Burkitt V. Beggans, 142 A. 181, 
103 N.J.Bq. 7. 

Almassl V. City of Newark, 160 
A 217, 8 N.J.Mlsc. 420. 

N.Y.—People, on Complaint of O’Conr 
nor, V. Smith, 188 N.m 746, 263 N. 
Y. 255, appeal dismissed Smith v. 
People of State of New York on 
Complaint of O'Connor, 54 S.Ct. 
775, 292 U.S. 606, 78 L.Bd. 1468— 
People ex rel. Doyle v. Atwell, 133 
N.B. 364, 232 N.Y. 96, 25 AL.R. 
107, error dismissed 48 S.Ct 410, 
261 U.S. 590, 67 L.Bd. 814. 

City of Buffalo v. Till, 182 N.Y.. 
S. 418, 192 App.Div. 99. . 

Ohio.—City of Canton v. Robertson, 
20 OhioN.P.,N.S., 241. 

Pa.—City of Duquesne v. Plncke, 112 
A 130, 269 Pa. 112. 

Commonwealth v. Egan, 178 A 
764, 113 PaSuper. 375. 

Beligions meeting 

N.Y.r-People v. Smith, 255 N.Y.S. 

. 528, 142 Misc. 769, reversed on 
other grounds People on Complaint 
of Doyle v. Smith, 180 N.B. 891, 
259 N.Y. 48. . 

7a5 N.Y.—^People v. Nahman, 81 N. 
B.2d 86, 298 N.Y. 95. 


7ai0 U.S.—Cox V. State of New 
Hampshire, 61 S.Ct 762, 812 U.S. 
669, 85 L.Bd. 1049, 133 AL.R. 1396. 
Pa—Commonwealth v. Hessler, 15 
A2d 486, 141 PaSuper. 421. 

78.16 Cal.—^Danskin v. San Diego 
Unified School Dist. 171 P.2d 885, 
28 Cal.2d 536. 

D.C.—^Busey v. District of Columbia 
129 P.2d 24, 75 U.S.App.D.C. 352, 
vacated on other grounds 63 S.Ct 
1277, 819 U.S. 579, 87 L.Ed. 1598, 
conformed to 138 P.2d 592, 78 U.S. 
App.D.C. 189. 

Failure to set up standard 
A city ordinance prohibiting the 
holding of a procession or parade 
on any public street without a per- 
rmlt from board of police commis¬ 
sioners, which ordinance did not set 
up a standard by which board is re¬ 
quired to measure its decision is im- 
constitutional as denial of freedom 
of speech, since ordinance cannot 
leave it within power of any admin¬ 
istrative board to issue or withhold 
a permit dependent upon board's ap¬ 
proval or disapproval of purpose of 
those who seek i.t. i 

Cal.—People v. Duffy, 179 P.2d 876, 
79 Cal.App.2d Supp. 875. 

Public address 

A city ordinance prohibiting the 
making of public address upon pub¬ 
lic grounds except by permit of city 
manager, which ordinance by its 
terms was prohibitory conferring on 
city manager discretion absolutely to 
deny ^ permit, was void on its face 
as violating constitutional right of 
freedom of speech. 

Cal.—in re Whitney, 184 P.2d 616, 67 
CaLApp.2d 167. 

N.y:—P eople V. Kieran, 26 N.Y.S.2d 
291. 

78.20 Mass.—Condmonwealth Y. Pas- 
cone, 33 N.E.2d 522, 308 Mass. 591, 
certiorari denied 62 S.Ct. 82, 314 
U.S. 641, 86 D.Bd. 514. 

79. Ky.—City of Plneville v. Mar¬ 
shall, 299 S.W. 1072, 222 Ky. 4. * 

8a Ill.—City of Chicago v. Rhine, 
2 N.E.2d 905, 363 Ill. 619, 105 AL. 
R. 1045. 

80.5 U.S.—Martin v. City of Struth- 
ers, Ohio, 63 S.Ct. 862, 882, 319 
U.S. 141, 167, 87 L.Ed. 1313. 

Beeler v. Smith, D,C.K:y., 40 P. 
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Supp. 189—^Buxbom v. City of Riv¬ 
erside, D.C.Cal., 29 F.Supp. 3. 

Ill.—City of Blue Island v. Kozul, 41 
N.E.2d 516, 379 Hl.„ 511. 

N.Y.—^People v. Kieran, 26 N.Y.S.2d 
291. 

Okl.—^Emch v. City of Guymon, 127 
P.2d 865, 75 Okl.Cr. 1—Ex parte 
Walrod. 120 P.2d 783, 73 Okl.Cr. 
299. 

Pa.—Commonwealth v. Held, 20 A2d 
841, 144 Pa.Super. 569. 

Va.—^Robert v. City of Norfolk, 49 
S.E.2d 697, 188 Va. 413. 
Distribution and publication 
The principle of free press covers 
distribution as well as publication. 
U.S.—^Winters v. People of State of 
New York, 68 S.Ct 666, 333 U.S. 
507, 92 L.Ed. 840. 

Zimmerman v. Village of Lon¬ 
don, D.C.Ohio, 88 F.Supp. 582. 
Vital right 

Freedom to distribute information 
to every citizen wherever he desires 
to receive it is so clearly vital to 
the preservation of a free society 
that putting aside reasonable police 
and health regulations of time and 
manner of distribution, it must be 
fully preserved. 

U.S.—^Martin v. City of Struthers, 
Ohio, 63 S.Ct 862, 882, 819 U.S. 141, 
157, 87 L.Bd. 1313. 

Ill.—City of . Blue Island v. Kozul, 
41 N.B.2d 616, 879 Ill. 611. 

' Okl.—^Ex parte Winnett, 121 P.2d 312, 
73 OkLCr. 332. 

Beligions literature 

(1) Spreading one's religious be¬ 
liefs or preaching the Gk>spel through 
distribution of religious . literature 
and through personal visitations is 
an age-old type of evangelism which 
is entitled to protection under con¬ 
stitution guaranteeing freedom of 
speech, freedoifi of press, and free¬ 
dom of religion. 

U.S.—^Murdock v. Commonwealth of 
Pennsylvania, 63 S.Ct. 870, 882, 891, 
819 U.S. 106, 167, 87 L.Bd. 1292, 
1324, 146 AL.R. 81. 

Okl.—Ex parte.Walrod, 120 P.2d 788, 
73 Okl.Cr. 299. 

(2) Jehovah's Witnesses have con¬ 
stitutional right to distribute their 
literature on streets of city in an 
orderly manner without interference 
by state authority in absence of al- 
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fact that pamphlets or periodicals are sold does not state nor a municipality can completely bar the dis- 

put them beyond the protection of the constitutional tribution of religious or political literature on its 

guaranties.*®-!® While legislation prohibiting the streets, sidewalks, and public places,*!-6 and that 

distribution or display of handbills, dodgers, ban- such right of distribution may not be withdrawn, 

ners, placards, etc., has been upheld by various even if it creates a minor nuisance for a communi- 

state courts,*! the supreme court of the United ty of cleaning litter from its streets.®!-!® So or- 

States and other courts have held that neither a dinances prohibiting the dissemination of informa- 


legation or showing that such litera¬ 
ture Is agrainst public morals or oth¬ 
erwise improper for distribution. 

Okl.—^Brown v. City of Stillwater, 
14$ P.2d 609, 78 Okl.Cr. 399, fol¬ 
lowed in Ex parte Walrod, 149 P. 
2d 613, 78 OkLCr. 406—Emch v. City 
of Guymon, 127 P.2d 855, 75 Okl. 
Cr. 1—^Bx parte Winnett» 121 P.2d 
812, 73 OkLCr. 832. 

(8) The construction of municipal 
ordinance agrainst use of violent, 
abusive or insulting language, the 
display of insulting, profane or abu¬ 
sive emblems, and the uttering or dis¬ 
tribution of words or language re¬ 
proaching or ridiculing religion, in 
such a way as to prohibit Jehovah's 
Witnesses from peaceably dissemi¬ 
nating their literature constituted a 
deprivation of liberty. 

U.S.—^L 3 mch v. City of Muskogee, D. 
C.OkL, 47 P.Supp. 689. 

80.10 U.S.—Breard v. City of Alex¬ 
andria, La., 71 S.Ct. 920. 841 U.S. 
622, 95 UEd. 1233, 35 A.Ii.Il.2d 
335, rehearing denied 72 S.CL 21, 
342 U.S. 843, 96 L.Ed. 637. 

Hannan v. City of Haverhill, C. 
C.A.Mas8., 120 F.2d 87, certiorari 
denied 62 S.Ct 81, 814 U.S. 641, 
86 L.Ed. 514. 

BL—City of Blue Island v. Hozul, 
41 N.E.2d 615, 379 UL 511. 

Pa.—Commonwealth y. Reid, 20 A. 

2d 841, 144 Pa.Super. 569. 

Va.—Robert v. City of Norfolk, 49 

S.E.2d 697, 188 Va. 418. 

SoUcitatLon of suhsoxlptiosL 

(1) ‘'Liberty of the press" embrac¬ 
es the circulation and distribution 
of magazines and periodicals dissem¬ 
inating views as well as religious 
literature, and solicitation of a sub¬ 
scription is merely one step in its 
publication and circulation, and is 
included In the full enjoyment of 
rights guaranteed to free press. 

Va.—^Robert v. City of Norfolk, 
supra. 

(2) It has been held, however, that 
an ordinance prohibiting solicitation 
on any public street or sidewalk of 
street and sidewalk trafSlc for sale 
of magazine subscriptions for future 
delivery is not unconstitutional as 
infringing freedoxqi of speech and 
press. 

Cal.—^Bx parte Mares, 171 P.2d 762, 
75 CaJLApp.2d 798. 

<3) It has also been held that an 
ordinance prohibiting solicitation or 
acceptance on public streets, alleys 


or parka within a certain defined 
portion of business district of city, 
of subscriptions for books, maga¬ 
zines or periodicals is not unconsti¬ 
tutional. 

Tex.—Slater v. City of El Paso, Civ. 
App., 244 S.W.2d 927, error re¬ 
fused. 

Utah.—Slater v. Salt Lake City, 206 
P.2d 163, 115 Utah 476, 9 A.L.R. 
2d 712. 

81. Ind.—Watters v. City of In¬ 
dianapolis, 134 N.E. 482, 191 Ind. 
671. 

Neb.—^In re Anderson, 96 N.W. 149, 
69 Neb. 686, 5 Ann.Cas. 421. 

N.J.—Almassl v. City of Newark, 160 
A. 217, 8 N.J.Misc. 420. 

N.T.—See People v. Johnson, 191 N. 

T.S. 760, 117 Misc. 133. 

Wis.—City of Milwaukee v. Hassen, 
234 N.W. 362, 208 Wis. 883. 
Canvassing 

An ordinance prohibiting house to 
house canvassing and soliciting 
without a police permit does not de¬ 
ny freedom of speech or of the press. 
N.J.—^Town of Irvington v. Schnei¬ 
der, 200 A. 799, 120 N.J.Law 460. 

8L5 U.S.—Marsh v. State of Ala¬ 
bama, 66 act. 276, 326 U.S. 601, 
90 L.Ed. 266—^Hague v. Committee 
for Industrial Organization, N.J., 
69 act. 964, 807 U.S. 496, 88 L.Ed. 
1423. 

Henman v. City of Haverhill, D. 
C.Mass., 88 F.Supp. 234, afilrmed 
120 F.2d 87, certiorari denied 62 S. 
Ct. 81, 814 U.S. 641, 86 L.Bd. 614. 
Cal.—^Ex parte Mares, 171 P.2d 762, 
75 CalJLpp.2d 798. 

Leu—City of New Orleans v. Hood, 
82 So.2d 899, 212 La. 485. 

Mass.—Commonwealth v. Gilfedder, 
73 N.E.2d 241, 821 Mass. 885. 
Okl.—Ex parte Winnett, 121 P.2d 
812, 73 Okl.Cr. 332—Ex parte WaJ- 
rod, 120 P.2d 788, 73 OkI.Cr. 299. 
Other statement of rule 

The light to distribute on streets 
handbills concerning religious sub¬ 
jects may not be prohibited at all 
times, at all places, and under cUl 
circumstances. 

U.S.—Jamison v. State of Texas, 68 
S.Ct. 669, 818 U.S. 418, 87 L.Ed. 
869. 

OkL—Brown v, City of Stillwater, 
149 P.2d 609, 78 Okl.Cr. 899, fol¬ 
lowed in Ex parte Walrod, 149 P. 
2d 618, 78 OkLCr. 406. 

Raising of fonds 

The state may not prohibit the] 
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distribution of handbills on the 
streets in pursuit of a clearly reli¬ 
gious activity merely because the 
handbills Invite the purchase of books 
for the improved understanding of 
religion, or because the handbills 
seek in a lawful fashion to promote 
the raising of funds for religious 
purposes. 

U.S.—^Murdock v. Commonwealth of 
Pa, 63 S.Ct 870, 882, 891, 819 U.S. 
105, 157, 87 L.Ed. 1292, 1324, 146 
A.L.R. 81—Jamison v. State of 
Texas, 63 S.Ct. 669, 318 U.a 413, 87 
L.Ed. 869. 

Xrndemooratio doctrines 
An ordinance proscribing dissem¬ 
ination of political literature or ma¬ 
terial advocating particular ideolo¬ 
gies on city streets would be uncon¬ 
stitutional as a restraint upon guar¬ 
anties of freedom of speech and 
press even in application to a party, 
circulating doctrines which are ad¬ 
verse to democratic principles of 
free speech and free press. 

La.—City of New Orleans v. Hood, 
82 So.2d 899, 212 La. 485. 

81.10 U.S.—Martin v. City of Struth- 
ers, Ohio, 63 S.Ct 862, 882, 319 
U.S. 141, 167, 87 L,Ed. 1313. 

La.—City of New Orleans v. Hood, 
82 So.2d 899, 212 La. 485. 

Pa.—Commonwealth v. Sardock, 88 
Pittsb.Leg.J. 645, 32 Mun.L.R. 97. 
Proper burden 

The purpose to keep city streets 
clean and of good appearance is in- 
sufElcient to justify an ordinance 
prohibiting a person rightfully on a 
public street from handing litera¬ 
ture to one willing to receive it since 
any burden Imposed on the city au¬ 
thorities in cleaning and caring for 
the streets as an indirect consequence 
of such distribution results from the 
constitutional protection of the free¬ 
dom of speech and press. 

U.S.—Schneider v. State of New Jer¬ 
sey, Town of Irvington, CaL, Mass., 
N.J., & Wis., 60 S.Ct. 146, 808 U.S. 
147, 84 L.Ed. 155. 

Oondltlou to arrest 
An ordinance making it unlawful 
for any person to circulate or dis¬ 
tribute handbills on any sidewalk, 
street, or any other public place is 
unconstitutional as abridging the 
freedom of speech and press, even 
though the person Is arrested only 
if those who receive the literature 
throw it in the streets. 

U.S.—Schneider v. State of New Jer¬ 
sey, Town of Irvington, supra. 
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tion on the streets by handbills generally are un¬ 
constitutional,^^*^® and this is the rule even though 
their operation is limited to streets and alleys and 
persons are left free to distribute printed matter 
m other public places, since a person’s liberty of ex¬ 
pression in appropriate places may not be abridged 
on the plea that it may be exercised in some other 
place.®i*2® 

The peace, good order, and comfort of the com¬ 
munity may, however, imperatively require regula¬ 
tion of the time, place, and manner of distribution 
of literature in public places,®i*25 and the constitu¬ 
tional guaranty of freedom of speech and of the 
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press does not deprive the state of power to enact 
regulations against throwing literature broadcast 
in the streets, since such activity bears no relation¬ 
ship to the freedom to speak, write, print, or dis¬ 
tribute information or opinion.®^*®® 

While some courts have sustained regulations im¬ 
posing licensing or registration requirements for 
the peddling of pamphlets or sale of periodicals, 
it is generally the rule that the right to distribute 
literature may not be made dependent on a license 
or permit to be issued by an official who could 
deny it at will,®J^^® and the United States supreme 


Biflcrimlxtatovv exiforcemeiLt 
The purpose of ordinance prohib¬ 
iting distribution of handbills or 
preventing the littering of streets 
would not except it from operation 
of freedom of speech and press pro¬ 
visions of Federal Constitution, or 
Fourteenth Amendment If ordinance 
were enforced in discriminatory man¬ 
ner. 

Wls.—City of Milwaukee v. Snyder. 
283 N.W. SOI, 230 Wis. 131, re¬ 
versed on other grounds 60 S.Ct 
146, 308 U.S. 147, 84 L.Fd. 155. 

81.15 U.S.—Jamison v. State of Tex¬ 
as, 63 act 669, 318 U.S. 413, 87 L. 
Ed. 869^—Toung v. People of State 
of California. 60 S.Ct 146, 808 
U.S. 147, 84 L.Bd, 156. 

Hague v. Committee for Indus¬ 
trial Organization, C,C.A.N.J., 101 
P.2d 774, modified on other grounds 
69 S.Ct 964, 307 U.S. 496, 83 L..Bd. 
1423. 

Cal.—People v. Ufflndell, 202 P.2d 874, 
90 Cal.App.2d Supp. 881. 

K.Y.—^Bstey v. Coleman, 21 N.Y.a2d 
829, 174 Misc. 780. 

People V. Skottedal, 104 N'.Y.S.2d 
583. 

Pa.—Commonwealth v, Sardock, 88 
Pittsb.L.eg.J. 646, 82 Mun.L..R. 97. 

81.20 U.S.—Schneider v. State of 
New Jersey, Town of Irvington, 
Cal., Mass., N.J., & Wis., 60 S.Ct 
146, 308 U.S. 147, 84 L..Ed. 155. 

81.25 U.S.—Martin v. City of Struth- 
ers, Ohio, 68 S.Ct 862, 882, 819 U:S. 
141, 157, 87 l4.Bd. 1818. 

Buzbom V. City of Blverslde, D.C3. 
Cal., 29 F.Supp. 3. 

Cal.—^People v. Young, 86 P.2d 231, 
83 Cal.App.2d Supp. 747, reversed 
on other grounds Young v. People 
of State of California, 60 S.Ct 146, 
808 U.S. 147, 84 L.Bd. 165. 

N.H.—State v. Cox, 18 A.2d 608, 91 
N.H. 137, afilrmed Cox v. State of 
New Hampshire, 61 S.Ct 762, 812 
U.S. 669, 85 UEkL 1049, 188 A.L.H. 
1396. 

No antomatio es:e3iiptlo& from re¬ 
quirements of statute regarding use 
and occupation of part of public 
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streets for purchase, sale, storage or 
display of merchandise or other arti¬ 
cles arises on constitutional grounds 
from the fact that the merchandise 
sold consisted of pamphlets of a re¬ 
ligious nature since neither the press 
nor religion can claim in all rela¬ 
tions, at all times, and in all places 
absolute freedom from reasonable 
regulation. 

Mass.—Commonwealth v. Pascone, 88 
N.E.2d 622, 308 Mass. 591, certio- 
. rari denied 62 S.Ct. 82, 814 U.S. 641, 
86 Ii.Ed. 514. 

Sale by minor 

The statutes providing penalty for 
furnishing articles to be sold by mi¬ 
nor engaged in street trade and for 
permitting minor under one's custody 
to work at street trade in violation of 
law, as applied to member of re- 
ligrious sect who furnished religious 
periodicals to minor girl who was un¬ 
der custody of member, and permit¬ 
ted girl to sell and distribute the pe¬ 
riodicals, axe not unconstitutional as 
depriving member of freedom of the 
press. 

Mass.—Commonwealth v. Prince, 46 
N.E.2d 755, 313 Mass. 223, 162 A.L. 

R. 671, affirmed 64 S.Ct. 438, 821 U. 

S. 158, 88 Li.Ed. 645, rehearing de¬ 
nied 64 S.Ct. 784, 821 U.S. 804, 88 
Ii.Bd. 1090. 

I Oxigia 

Ordinance prohibiting distribution 
of handbills which did not contain 
information as to its writer, printer, 
compiler or manufacturer, does not 
unconstitutionally deny freedom of 
speech but constitutes a proper exer¬ 
cise of police power. 

Cal.—^People v. Arnold, 273 P.2d 711, 
127 CalJV.pp.2d 844. 

81^ U.S.—Schneider v. State of 
New Jersey, Town of Irvington, 
CaL, Mass.. N.J., & Wis., 60 S.Ct. 
146, 808 U.S. 147, 84 L..Ed. 156. 

Borchert v. City of Ranger, U.C. 
Tex., 42 F.Supp. 577—^Buxbom v. 
City of Riverside, D,C,CaL, 29 F. 
Supp. 8. 

81.35 N.Y.—^People V. Finkelsteln, 9 
N.Y.S.2d 941, 170 Misc. 188. 

Ohio.—City of Middletown v. Baker, 
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68 N.E.2d' 66, 73 Ohio App. 296—'' 
City of Cincinnati v. Mosier, 22 N. 

B. 2d 418, 61 Ohio App. 81. 

Pa—City of Pittsburgh v. RuflCner, 4 
A.2d 224, 134 PaSuper. 192. 

Borough of Lansdale v. Phillips, 
Quar.Sess., 66 Montg.Co. 829, 42 
Mun.L..R. 187. 

Taxing and licensing as infringing 
constitutional guaranties of free¬ 
dom of speech and of press general¬ 
ly see infra § 213 (13). 

ZdezLtifloatioiL badge 
An ordinance requiring person sell¬ 
ing periodicals in street or public 
place to obtain identification badge 
is a reasonable police regrulation im¬ 
posing no substantial burden on free¬ 
dom of the press or free exercise of 
religion, and is not void on its face 
so as to authorize Injunction against 
its enforcement in absence of arbi¬ 
trary or improper administration of 
the ordinance. 

U.S.—City of Manchester v. Leiby, C. 

C. A.N.H.. 117 F.2d 661, certiorari 
denied 61 S.Ct 888, 818 U.S. 662, 
85 UEd. 1622. 

Solicitation of magazine subscrip¬ 
tions 

Pa—Smith V. Lemme, 76 PaDlst. & 
Co. 276, 48 Mun.L..R. 64. 

Commonwealth v. Boehmer, 88 
Plttsb.Leg.J. 178, 81 Mun.L.R. 168. 
81.40 U.S.—^Town of McCormick v.. 
Follett, S.C., 64 S.Ct 717, 321 U.S. 
678, 88 L..Ed. 938, 152 A.L.R. 317. 
Fla—State ex rel. Singleton v. Wood¬ 
ruff, 18 So.2d 704, 158 Fla 84— 
State ex reL Wilson v. Russell, 1 
So.2d 669, 146 Fla 639. 

N.J.—^Borough of Edgewater v, Cox, 

8 A.2d 376, 123 N.J.Eaw 212, certio¬ 
rari denied Borough of Edgewater 
V. Bodine, 60 S.Ct. 615, 809 U.S. 672, 
84 L.Bd. 1017. 

Evans v. Lepore, 69 A.2d 886, 26 
N.J.Mi8C. 215. 

Pa—Commonwealth v. Reid, 20 A. 2d 
841, 144 PaSuper. 569. 

Commonwealth v. Marfla Quar. 
Sees., 89 Mun.Li.R. 1. 

“HI repute” 

An ordinance requiring permit for 
distribution of noncommercial print- 
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court and other courts have held that an ordinance 
requiring the written permission of a city official in 
order to distribute circulars, handbooks, advertis¬ 
ing, or literature of any kind, whether said articles 
are delivered free or sold, is void as in contraven¬ 
tion of the Fourteenth Amendment,which amend¬ 
ment, as explained supra § 213(2), protects free¬ 
dom of speech and of the press from state aggres¬ 
sion. So the constitutional guaranty of freedom of 
speech and of press is violated by an ordinance 
prohibiting the sale of newspapers, in public places, 
without a permit,and the requirement of a per¬ 
mit for the distribution or sale of circulars or other 
printed matter,82.4 or for the soliciting of orders 
for or to sell books,has been held to abridge the 
constitutional rights of members of a religious group 
distributing booklets from house to house and so- ' 
lidting contributions. A requirement that an or¬ 
ganization engaged in the publication and distribu¬ 
tion of books and pamphlets pertaining to national ( 


affairs and issues report to congress the names and 
addresses of purchasers of such writing is an im¬ 
proper interference with the publication and sale 
of such writings.®^-® 

b. Distribution on Private Property 

The rlflht to distribute political .and religious iitera- 
ture on streets or pubiic places may apply although 
the title to such places is in private persons, and such 
literature may be distributed from door to door In an 
orderly manner, without Interference by state authority. 

The right to distribute political and religious 
literature on streets or public places may apply 
although the title to such places is in private per- 
sons.® 2.20 So the managers of a town owned by a 
private corporation,^2.22 or of a village owned and 
operated by the federal government,.22.24 jn^y not 
invoke the operation of state laws to prevent the 
distribution of religious literature in public places 
within such town or village. However, such right 
does not extend to inner hallways of privately owned 


ed matter, reauiiing applicant for 
permit to regrlster with the police 
department, be photographed and 
fingrerprinted, and pay a fee, and pro¬ 
viding that no criminal or person 
“of ill repute’* should be registered, 
but not establishing method of dete]> 
mining who should be considered of 
ill repute, was invalid as a denial of 
freedom of the press. > 

N.J,—^Borough of Edgewater v. Cox, 
8 A.2d 376, 123 N.J.Law 212,. certio¬ 
rari denied Borough of Edgewater 
V. Bodine, 60 S.Ct. 616, 809 U.S. 
672, 84 KEd. 1017. 

Solicitation of magtaaiiia subsoxiptlons 
Va.—^Robert v. City of Norfolk, 4$ S. 
B:2d 697, 1^8 Va.'418: ■ 

82» U.S*—Commonwealth v. Mur- 
do^ Pa., 63 S.Ct. 870. 319 U.S. 106, 
87 LuEdi 1292. 146 A.L..R. 81—Lov¬ 
ell V. City of Griffin, Ga., 68 S.Ct 
66$, 308. U.a 444, 82 L.Bd. 949. 
Mass.—Commonwealth v* Gilfedder, 
78 N.E.2d. 241, 321 Mass. 336. 
Mich,-r-Clty of Dearborn v. Ansell, 
287 x561. 290 Mich. 248. 

Sdosnse fes to sen paanphlats 
Provisions of the administrative 
code of CUy of New Tork in so far 
as they prohibit sale of pamphlets 
on ^ty streets without lirst paying 
a license fee to commissioner of pub¬ 
lic ^markets are unconstitutional as 
imreasonable wd discriminatory and 
as an infringement of First and Foiir- 
teenth-, Am^dments to' federal . con¬ 
stitution. - 

N.T^Pec^le, on Complaint of Mul- 
laiy, V. Bcmks,' 6 N.Y.S.2d 41, i68 
kRlsc. 616 .-,,; , 

8Z2 N.J.—Herder V. Shahadl; 14 A. 

2d 475, 126 N.J.Law 163. 

Ohio.—i^GiMpacher v. CUy of Cleve- 
^ lahd, ? 02Uo Supti. 166« 


82.4 U.S.—Schneider v. Sta^ of New 
Jersey, Town of Irvington, CaL, 
Mass., N.J., db Wls., 60 S.Ct 146, 
8.08 U.S. 147. 84 L.Bd. 165. 

Ark.—Cole v. City of Port Smith, 
161 S.W.2d 1000, 202 Ark. 614, af¬ 
firmed 62 S.Ct 1231. 816 U.S. 684, 
86 L.Ed. 1691, 141 A.L.R. 614, va¬ 
cated on other grounds 63 S.Ct 
890, 819 U.S. 108, 87 L.E^ 1290. 
HL—City of Blue Island v. Kozul, 

. 41 N.E.2d 615, 879 HI. 611. 

Okl.—Emch V. City of Guymon, 127 
P-2d 866, 76 Okl.Cr. 1. 

Pa.—Commonwealth, City of Nanti- 
coke V. Homer, 34 A;2d 169, .168 
Pa.Super. 433--Gommonwealth v. 
Held, 20 A^d 841, i44 PASuper. 
569. 

Saluting of flag * 

Ordinances requiring license to 
each person seUlng. or distributing 
merchandise. Including books and pe¬ 
riodical's, on; the streets or from door 
to door, and similar ordinances re¬ 
quiring, in addition, that applicant 
for licezme salute the American flag, 
denied , right of -J^Qvah’s. Withesseflf 
to freedom of speech and of the’ 
press.. 

U.S.—^Reid V. Borough of Brookvllle, 
D.C.Pa., 3,9 P.Supp. 80—Kennedy y. 
City of Moscow, D^.C-fdaho, 39 F. 
Supp. 26. . 

OrdluasLoe held not invalid 
U.S.—^Hannan v. City of Haverhill, IX 
C.Mass.,; 38 B'.Supp. 234, affirmed 
120 F^2d r87, certiorari denied 62 S. 
Ct 81, 314 U.S. 641, 86 L.Bd. 514.' 
Wis.—City of Washburn v. Ellquist, 
r9 N.w'2d 121, 242-Wis. 609, rehear¬ 
ing denied 10 N.W.2d 292, • 242 Wis. 
609. 

82.6 U;S.—rLargent v.* State of Texas, 
63 S.Ct .867, -818 U.S. 418, 87 L,Ed, 
-873. „ 
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Ala.—crones v. City of Opelika, 3 So.2d 
74, SO AIa.App. 142, certiorari dis¬ 
missed 62 S.Ct. 630, 815 U.S. 782, 
86 -L.Ed. 1189, vacated 62 S.Ct. 
. 1312, 816 U.S. 649. 

Ordlaumoe held not invalid 
US.—Douglas V. City of Jeannette, 
C.C.A.Pa, 130 F.2d 662, affirmed 63 
S.Ct. 877, 319 U.S. 157, 87 L.Bd, 
1824, rehearing denied 63 S.Ct 1170, 
319 U.S. 782, 87 L.Bd. 1726. 

82.8 D.C.—Rumely v. U. S., 197 F.2d 
166, 90 U.SAcpp.D.C. 882, affirmed 
73. S.Ct 648, . 346 U.S. 41, 97 L.Bd. 
770. 

82.20 N.T.—Watchtower Bible & 
Tract Soc. v. Metropolitan Life Ins. 
Co., 69 N.T.S.2d 385, 188 Misc. 978, 
affirmed 76 N.Y.S.2d 81, 272 App. 
Div. 1039, reargument and appeal 
denied 76 N.T.S.2d 660, 278 App. 
Div. 769, appeal denied 76 N.T.S.2d 
269, 278 App.Div. 807, appeal denied 

78 N.B.2d 849, 297 N.Y. 805, affirmed 

79 N.B.2d 483, 297 N.Y. 389, 3 A.L. 

R. 2d 1423, certiorari denied 69 S. 
Ct'232, 336 U.S. 886, 93 L.Bd. 426, 
rehearing denied 69 S.Ct 479, 836 
U.S. 912, 93 L.Bd. 445. 

82.22 Sidewalk 

Statute making it a crime to re¬ 
main on another's premises after be¬ 
ing warned not to do so abridges 
right to freedom of press as applied 
to person distributing religious liter¬ 
ature On company-owned sidewalk 
near post office ih ’business block*’ 
in a suburb o^ed by a private cor¬ 
poration. 

US.—^Marsh v. State of Alabama, 66 

S. Ct 276, 826 US. 601, 90 LuEd. 265. 

82.24 US.—^Tucker v. State of Texas, 
66 S.Ct. 274, 326 US. 517, 90 L.Ed. 
274. 
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apartment houses,52.26 and the owner of an apart¬ 
ment building may validly promulgate a regulation 
prohibiting the entry of such building for the pur¬ 
pose of canvassing, peddling, soliciting contribu¬ 
tions, or distributing literature except on consent 
or invitation of a tenant.52.28 

As a general rule, under the constitutional guar¬ 
anty of freedom of speech and of the press, political 
or religious literature may be distributed, from door 
to door in an orderly manner, without interference 
by state authority, where it does not appear that 
such literature is against public morals or in any 
way improper for distribution.52.30 However, the 
right to distribute literature and pamphlets does not 
imply the right to force acceptance of such litera¬ 
ture and pamphlets on another’s premises without 

his permission.52.32 So it has been held that or¬ 
dinances forbidding solicitors, peddlers, or dis¬ 
tributors of printed matter to go in or on private 
residences without the invitation of the owner do 
not contravene constitutional guaranties of free 
speech and free press,52.34 although applied to per¬ 
sons selling subscriptions for periodicals and other 


publications,52.86 or to persons distributing religious 
literature,52.88 Jt has also been held that or¬ 
dinance of this nature violates the constitution,52.89 
at least as applied to ministers of a religious sect 
preaching the Gfospel and offering to take sub¬ 
scriptions for and to sell religious publications from 
door to door.52.40 

c. Commercial Activities 

Constitutional guaranties of freedom of speech and 
of press impose no restraints on governmental regulation 
of commercial activities such as commercial advertising. 

Constitutional guaranties of free speech and free 
press protecting the communication of ideas in 
public places by speech or the distribution of liter¬ 
ature impose no restraints oh governmental regu¬ 
lation of commercial activities such as commercial 
advertising,52.50 and the right of free speech can¬ 
not be used to protect commercial activities car¬ 
ried on in streets or on sidewalks.52.62 So the 
state or its subdivisions may prohibit the use of a 
street for the distribution of purely commercial leaf¬ 
lets,52.64 even though such leaflets may have a 


82.26 N.Y.—Watchtower Bible & 
Tract Soc. v. Metropolitan Life Ins. 
Co., 69 N.Y.S.2d 385, 188 Misc. 978, 
affirmed 75 N.Y.S.2d 81, 272 App. 
Blv. 1039, reargument and appeal 
denied 75 N.Y.S.2d 660, 273 App.Div. 
759, appeal denied 76 N.Y.S.2d 269, 
273 App.Div. 807, appeal denied 78 
N.B.2d 349, 297 N.Y. 815, affirmed 
79 N.B.2d 433, 297 N.Y. 339, 3 A.L. 
R.2d 1423, certiorari denied 69 S.Ct. 
232, 335 U.S. 886, 93 L.Ed. 425, re¬ 
hearing denied 69 S.Ct 479, 335 U.S. 
912, 93 L.Bd. 446. 

Va.—^Hall V. Com., 49 S.B.2d 869, 188 
Ya. 72, appeal dismissed 69 S.Ct. 
240, 335 U.S. 875, 93 L.Bd. 418, re¬ 
hearing denied 69 S.Ct 480, 336 U.S. 
912, 93 L.Ed. 446. 

82.28 N.Y.—Watchtower Bible & 
Tract Soc. v., Metropolitan Life 
Ins. Co., 79 N.B.2d 433, 297 N.Y. 
889, 8 A.L.It.2d 1428. 

Va.—Hall V. Com., 49 S.E.2d 369, 188 
Va. 72, appeal dismissed 69 S.Ct 
240, 335 U.S. 875, 93 L.Ed. 418, 
rehearing denied 69 S.Ct 480, 386 
Xj.S. 912, 93 L.Ed. 416. 

82.30 U.S.—Marsh v. State of Ala¬ 
bama, 66 S;Ct 27$. 336 U.S. 601, 
90 L.Ed. 266—Martin v. City of 
Struthers, Ohla, 68 S.Ct 862, 882, 
819 U.S. 141, 167, 87 L.Bd. 1313. 

, Timmerman v. Village of London, 
D.aOhio, 38 P.Supp., 582- 

82.32 XJ.S.—^Buxbom v. City of Riv¬ 
erside, D.C.Cal:, 29 F.Supp. 8. 

Va.—Hall V. Commonwealth, 49 S.E. 
2d 869, 188 Va. 72, appeal dis¬ 
missed 69 S.Ct 240, 385 U.S. 876, 98 


L.Ed. 418, rehearing denied 69 S. 
Ct 480,^ 835 U.S. 912, 93 L.Bd. 445. 

82.34 U.S.—^Buxbom v. City of Riv¬ 
erside, D.C.Cal., 29 F.Supp. 3.. 

N.Y,—^People v. Bohnke, 38 NIB. 2d 
478, 287 N.Y. 164, certiorari denied 
Bohnke v. People of State of New 
York, 62 S.Gt 1084, . 316 U.S. 667, 
86 L.Ed. 1743, rehearing denied 62 
S.Ct. 1306, 816 U.S. 713, 86 L.Bd. 
1778. 

Or.—Phillips V. City of Bend, 234 P. 
2d 672, 192 Or. 143. 

Pa,—^Breard v. City of Alexandria, 
Com.Pl., 43 Mun.L.R. 8. 

82.38 U.S.—Breard- v. City of Alex¬ 
andria, La., 71 S.Ct 703, 841 U.«. 

I 228, 95 L.Ed. 1233, 35 A.L.R;2d 885, 

I rehearing denied 72 S.Ct 21, 842 
U.S. 843, 96 L.Ed. 837. 

Ga.—^De Berry v. City of La Grange, 
8 S.B.2d 146, 62 Ga.App. 74. 

82.38 N.Y.—^People v. Bohnke, 88 N. 
B.2d 478, 287 N.Y. 164, cerUorari 
denied 62 S.Ct 1034, 316 U.S. 667, 
86 L.Ed. 1743, rehearing denied 
62 S.Ct 1306, 316 U.S.* 718, 86 D.Ed. 
1778. 

82.39 Begnlrement of permit 

Ill.—Village of South Holland v. 
Stein, 26 N.B.2d 868, $73^ Ill. 472, 
127 A.L.R. 957. • 

82.40 ■ U.S.—Donley v. City of Colora¬ 
do Springs, D.C.O 0 I 0 ., 40 F.Supp. 15 
—Zimmerman v. Village of Lon- 
dbn, D.C.Ohio, 88 F.Supp. 582. 

82.50 U.S.—^Valentine ,v. Chrestensen, 
N.Y., 62 S.Ct 920, 816 U.S. 62, 86 
L.Ed. 1262. 

N.Y.— People v. Skottedal, 104 N.Y.a 
2d 683. . 


There is a real basis for distinotion 
between the exercise of constitutional 
rights of free speech aud free press 
when in connection with ordinary 
business activities and the exercise 
of the same rights when in relation 
to public expressions of opinion upon 
political, rellgrlous, social and eco¬ 
nomic questions, so far as regulation 
and control thereof under police pow¬ 
er is concerned. 

CaL—^Pittsford v. City of Los Ange¬ 
les, 122 P.2d 585, 50 Cal.App.2d 26. 

BeqniremeiLt of license held valid 
Ky.—Reuben H, Donnelley Corpora¬ 
tion V. City of Bellevue, 140 S.W.2d 
1024, 288 Ry. 152. 

82.52 Utah.—Slater v. Salt Lake 
City, 206 P.2d 163, 115 Utah 476, 
9 A.L.R.2d 712. 

82.54 Cah—Pittsford v. City of Los 
Angeles, 122 P.2d 535, 50 CahApp. 
2d 25. 

People V. Ufflndell, 202 P.2d 874, 
90 CaI.App.2d Supp. 881. 

N.Y.—^People on Complaint of Milano 
V. La Rollo, 24 N.Y.S.2d 860. 

Express exolusion 
(1) Municipal ordinance prohibit¬ 
ing distribution of commercial ad¬ 
vertising matter upon public streets 
and thoroughfares, but not prohibit¬ 
ing the distribution of handbills upon 
religious, political and scientific sub¬ 
jects, is not unconstitutional as de¬ 
nying right of freedoih of press or 
freedom of speech. ^ 

Cal.—^Plttsford v. City of Los An¬ 
geles, 122 P.2d 636, 50 Cal.App.2d 
2 . 6 . . . 
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civic appeal or a moral platitude appended to 
them;82.66 and legislation has been sustained pro¬ 
hibiting the depositing of advertising matter on 
motor vehicles parked on the streets,or pro¬ 
hibiting certain outdoor advertising unless it direct¬ 
ed attention to businesses being conducted on the 
premises.^2.60 However, the conduct of strictly 
commercial activities may, under certain circum¬ 
stances, involve the exercise of free speech and a 
free press, and under such circumstances prohibition 
of the commercial practices may constitute an 
abridgement of the constitutional rights.S 2.62 

d. Use of Sound Amplification Devices 

Ordinances prohibiting the use on city streets of 
sound amplificatton equipment which emits loud and 
raucous noises do not deny freedom of speech In viola¬ 
tion of the constitution, where they are applied without 
discrimination and are not dependent for enforcement 
on the whim of any individual. 

Generally, ordinances prohibiting the use on city 
streets, of sound trucks or sound amplification equip¬ 
ment which emits loud and raucous noises do not 
deny freedom of speech in violation of the consti- 
tution,22.70 at least where the prohibition is not 
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absolute but is limited to certain streets where the 
public interest is apparent,^^*^^ and where the or¬ 
dinance is applied without discrimination and is not 
dependent for its enforcement on the whim of any 
individual.22-74 So also, ap ordinance requiring a 
permit for the use of a loud speaker on a vehicle, 
and fixing definite standards for the granting of 
such permit, is not invalid,22.76 although the re¬ 
quirement of a permit for the use of sound amplifi- 
cation equipment is invalid where no standards are 
prescribed for the exercise of discretion by the offi¬ 
cial authorized to grant the permit.22.78 

§ 213(9).-Wartime Measures 

The right of freedom of speech and of the press does 
not warrant the exercise of the right in time of war in 
such manner as to destroy the nation or to hamper mili¬ 
tary operations. 

The power of the United States to wage war 
necessarily includes the power to conduct war to a 
successful conclusion, as discussed in War § 19; 
and the right of freedom of speech and of the press 
does not warrant the exercise of the right in time 
of war in such manner as to destroy the nation 
or to hamper military operations.23 Trafficking in 


(2) However, a municipal ordi¬ 
nance generally prohibiting the dis¬ 
tribution of handbills, etc., by anyone 
in practically all of the city without 
the consent of the city council, and 
containing no exclusion for handbills 
concerning political and religious 
matters. iS' imconstitutional even as 
applied to distribution of handbills 
advertising movie theaters. 

OkL—Greiner v. City of Tale, 139 P. 

2d 606, 77 Okl.Cr. 135. 

8^58 . U.S.—^Murdock v. Common¬ 
wealth of Pennsylvania, 63 S,Ct. 
870, 882, 891, 319 U.S. 105, 157. 87 
L..Bd. 1292, 1324, 146 A.L.R. 81. 
Protest against official conduct 
Ordinance prohibiting distribution 
in streets of commercial and business 
advertising matter was not invalid as 
violating constitutional right of free¬ 
dom of speech and* freedom of press 
when applied to prohibit the owner 
of a submarine used for exhibition 
purposes from distributing handbills 
advertising submarlne and containing 
a protest against city department’s 
action in refusing owner's application 
for wharfage facilities at a city pier, 
where the affixing of protest against 
official conduct of the advertising cir¬ 
cular was with the Intent and for 
the purpose of evading prohibition of 
the ordinance. 

U.S.—Valentine v. Chrestensen, N.T., 
62 act 920, 316 U.a 52, .86 L.B3d. 
1262. 

82.58 CaLr-People v. Uffindell, 202 
P.2d 874. .90 ,Cal.App.2d Supp. 881. 
82.60 N’.J.—United Advertising Corp. 


V. Borough of Raritan, 93 A.2d 862, 
11 N.J. 144. 

82.62 Cal.—Plttsford v. City of Los 
Angeles, 122 P.2d 685, 60 CaLApp. 
2d 25l 

82.70 U.S.—^Kovacs V. Cooper, N.J., 
69 act. 448, 336 U.S. 77, 93 L.Ed. 
613, 10 AL.R.2d 608, rehearing de¬ 
nied 69 act 638, 336 U.S. p21. 93 
L.Bd. 1083. 

CaL—^Haggerty v. Associated Farm¬ 
ers of California, 279 P,2d 734. 

Fla.—State ex rel. Nicholas v. Head- 
ley, 48 So.2d 80. . 

Ga.—^Brlnkinan v. City of Gainesville, 
64 S.E.2d 344, 83 Ga.App. 508. 

Pa.—^Independent Taxi Service, Inc., 
V. International Broth* of Team- 
stera, etc., Com.Pl., 60 Lack.Jur. 182 
—Schaflander v. Pfeifle, Com.PL, '81 
- NortluCo. 886. 

82.72 CaL—Haggerty, v. Associated 
Farmers of California, 279 P.2d 784. 
Traffic Interference - 
A city Ordinance which removes 
a percentage of the streets of the 
city from the operation of sound 
trucks and. amplifying devices and is 
directed solely at traffic interference 
caused by them and the resultant haz¬ 
ards to life is a regulatipn for a prop¬ 
er safety reason and not an abridg¬ 
ment of the right of free speech. 

Pa.—Commonwe^th v. Geuss, 76 A. 
2d 600, 168 Pa..Super. 22, affirmed 
81 A.2d 653, 368 PeL 290, appeal dis¬ 
missed Geuss V. Com. of Pa,, 72 
S.Ct 860, 342 U.S. 912, 96 L.Ed. 682. 

82.74 Colo.—Hamilton v. City, of 
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Montrose, 124 P.2d: 757, 109 Colo. 
228. 

82.76 Cal.—^Haggerty v. Kings Coun¬ 
ty, 266 P.2d 393, 117 Cal.App.2d 470. 
N.Y.—^Posner v. Cooper, S3 N.T.S.2d 
460, 194 Misc. 640. 

Fee held not unreasonable 
The twenty-five dollar dally fee, re¬ 
quired by ordinance to be paid for 
use of sound truck or loud speaker 
on streets of city under permit issued 
by city manager, is not so unreason¬ 
able as to seriously aHect the right 
of free speech as compared with the 
right of peace, quiet, and privacy. 
N.T.—^Posner v. Cooper, 83 N.Y.S.2d 
460, 194 Misc. 640. 

82.78 U.S.—Saia v. People of State 
of New York, 68 S.Ct 1148, 334 U. 
S. 558, 92 L.£d. 1574. 

83. U.S.—Abrams v. U. S., N.Y., 40 
S.Ct. 17, 250 U.S. 616, 63 L.Ed. 1178. 

Seebach v. U. a, C.C.A.Minn., 262 
F. 885. 

Conspiracy 

The First Amendment in its full 
sweep does not protect one in speech, 
publication, or assembly In further¬ 
ance of a conspiracy to promote eva¬ 
sion of an act reasonably designed to 
protect the government against de¬ 
struction by military force. 

U.S;—Klyoshl Okamoto v. U. S., C.CL 
A.Wyo.. 162 F.2d 906- 
Seleotive Serrloe Act 
(1) Proyisiona of the Selective 
Service Act requiring registration by 
persons within the designated classes 
and the provisions ^reof to make 
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whatever form with the enemy during time of war 
is outside the protection of the First Amendment,^3.5 
and treasonable utterances or actions are not immune 
from punishment as the exercise of free speech.^^.io 
When the nation is at war many things that 
might be said in peacetime are such a hindrance 
that their utterance will not be endured and no 
court could regard them as protected by any con¬ 
stitutional right.83.l5 

Without infringing the First Amendment to the 
federal Constitution, congress may enact an Es¬ 
pionage Act, making it criminal to make false 
statements intended to interfere with the success 
or operation of the armed forces, or to promote the 
success of the enemy and the-like.®^ Moreover, a 
state may enact legislation beneficial to the federal 
government, or for its aid in time of war, without 
violating freedom of speech or of the press.86 So 
a state statute making it a crime to oppose enlist¬ 
ments in the army of the United States or to ad¬ 
vocate noncooperation with the federal government 
in carr 3 dng on a war is not a violation of the right 

that reauirement effective, were en¬ 
acted In the valid exercise of power 
of congrress to raise armies, and do 
not violate the rights of freedom of 
speech secured by the First Amend¬ 
ment. 

tJ.S.—Warren v. tJ. S., CAKan., 177 
F.2d 696, certiorari denied 70 S,Ct 
485, 338 U.S. 947, 94 KEd. 684. 

(2) Provision of Selective Service 
Act prohibiting the knowingly coun¬ 
seling and aiding and abetting an¬ 
other to refuse or evade the required 
registration for draft la not uncon¬ 
stitutional as restricting the right 
of free speech. 

XJ.S.—Gara v. IT. S., C.AOhio, 178 F. 

2d 38, affirmed 71 S.Ct 87, 340 U. 

S. 867, 96 L.Fd. 628, rehearing de¬ 
nied 71 act 203, 340 U.S. 893, 96 
L.Bd. 647. 

(3) Conviction of having conspired 
to evade and to aid others in evading 
Selective Service Act by having made 
certain speeches at a mass meeting 
and distributed a pamphlet there, 
does not invade free speech. 
ti.S.—Fralna v. U. S., N.T., 266 F. 28, 

166 C.aA 866. 

83.6 U.S.—Chandler v. U. 

Mass., 171 F.2d 921, certiorari de¬ 
nied 69 act 640, 336 U.S. 918, 33 
L-Bd. 1081, rehearing denied 69 S. 

Ct 809, 386 U.S. 947, 33 L.Bd. 1103. 

83.10 U.S.—Chandler v. U. S., supra. 

D.C.— U. 8, V. Bureau, D.C., 87 F. 

Supp. 668, affirmed Burgman v. U. 
a, 188 F.2d 687, 88 U.aApp.D.C 
184, certiorari denied 72 S.Ct 64, 

842 U.S. 838, 96 Ii.Bd. 684. 

83.16 U.S.—U. a V. Pelley, C.C.A 
Ind., 132 F.2d 170, certiorari denied 


of free speech.35-B 


§ 213(10).-Insiirrcction and Sedi¬ 

tion 

While the constitutional guaranty of freedom of 
speech protects all utterances seeking constitutional 
changes, however revolutionary, by the processes which 
the constitution provides, it does not include the right to 
advocate, or conspire to effect, the violent destruction 
or overthrow of the government or the criminal destruc¬ 
tion of property. 

The First Amendment relating to freedom of 
speech protects all utterances, individual or con¬ 
certed, seeking constitutional changes, however 
revolutionary, by the processes which the consti¬ 
tution provides.35.60 As shown in Insurrection and 
Sedition § 2, the mere advocacy of the change in 
industrial ownership or political change to be accom¬ 
plished by lawful means is not a crime, and to pro¬ 
hibit it is in violation of the guaranty of freedom 
of speech.85 So freedom of speech and of the 
press permits the advocacy or promotion of Com¬ 
munism by means of the ballot box.®®*^ 

Pub. Co. V. Patten, N.T., 246 F. 24, 
168 C.C.A 260, L.R.A1918C 79, Arm. 
Cas.l918B 999—^U. S. v. Pierce, N.T., 
245 F. 878, affirmed Pierce v. U. S., 
40 act. 206, 252 U.a 239, 64 
642. 

85- Mont—State v. Kahn, 182 P. 107, 
66 Mont 108. 

Sedition act 

Mont—State v. Kahn, supra. 
Disloyalty act 

A disloyalty act prohibiting the 
use of disloyal talk of such nature 
as to be calculated reasonably to 
provoke a breach, of the peace while 
the government is at war, is viola¬ 
tive of free speech and freedom of 
the press. 

Tex.—Ex parte Meckel, 220 S.W. 81, 
87 Tex.Cr. 120. 

86.6 N.J.—State v. De Fillipis, 83 A 
2d 16, 16 N.J.Super. 7. „ 

85J50 U.S.—U. S: V. Dennis, C.AN.T., 
183 F.2d 201, affirmed Dennis v. U. 
S., 71 S.Ct 867, 341 U.S. 494, 95 
L.Ed. 1137, rehearing denied 72 8, 
Ct 20, 342 U.S. 842, 96 UEd. 636. 

86. Ala.—^Barton v. City of Besse¬ 
mer, 173 So. 626, 234 Ala. 20. 

CaL—^Bx parte Campbell, 221 P. 952, 
64 Cal.App. 300. 

Ky.—City of Lioulsville v. Dougher, 
272 S.W. 748, 209 Ky. 299. 

N,M.—State v. Diamond, 202 P. 388, 
27 N.M. 477, 20 AL.R. 1627. 

N.C—Citizens’ Co. v. Asheville Typo^ 
graphical Union, NTo. 263, 121 S.B. 
31, 187 N.a 42. 

86.5 U.S.—Harlsiades v. Shaughnes- 
sy, N.T., 72 aCt 612, 842 U.S. 680, 
96 D.Bd. 686, rehearing- denied 72 
act 767, 843 U.a 986, 96 L.Ed. 


a, OA 


Pelley v. U. S.. 63 aCt 665, 318 
U.a 764, 87 L..Bd. 1136, rehearing 
denied 63 S.Ct 829, 818 U.S. 801, 
87 UBd. 1165—U. S. v. Brown, CC 
AInd., 132 F.2d 170, certiorari de¬ 
nied Brown v. U. S., 63 S.Ct. 666, 
318 U.S. 764. 87 L,.Bd, 1136, rehear¬ 
ing denied 63 S.Ct 829, 318 U.S. 801. 
87 L.Bd. 1165—U. S. v. Fellowship 
Press, C.C.AInd,, 182 F.2d 170, cer¬ 
tiorari denied Fellowship Press v. 
U. a. 63 act 666, 318 U.S. 764, 
87 L.Bd. 1135, rehearing denied 68 
act 829, 318 U.a 801, 87 L.Bd. 
1166. 

84. U.a— Schaefer v. U. S., Pa., 40 
act 259, 251 U.S. 466, 64 L..Bd. 
360—Abrams v. U. S., N.Y., 40 S. 
Ct 17, 260 U.a 616, 63 L,.Bd. 1178 
—Debs V. U. S.. Ohio. 89 S.Ct 262, 
249 U.S. 211, 63 KEd. 666—Froh- 
werk V. U. S., Mo., 89 S.Ct 249, 249 
U.S. 204, 63 Li.Ed. 661—Schenck v. 
U. a. Pa., 39 act 247, 249 U.S. 47. 
63 L,Ed. 470. - 

Dierkes v. U. S., aC-AOhlo, 274 
F. 76, certiorari. denied 42 S.Ct 
65, 257 U.S. 646, 66 DEd. 414— 
Lockhart v, U. S., C.C.ATenn., 264 
F. 14, certiorari denied 41 S.Ct 
14, 264 U.S. 64.5, 66 L.Ed. 456— 
Wimmer v. United States, C.C.A 
Ky., 264 F. 11, certiorari denied 40 
act 686, 263 U.a 494, 64 L.Ed. 
1030—Schoberg v. United States, C. 
C.AKy., 264 F. 1, certiorari denied 
40 act 686, 252 U.S. 494, 64 L.Ed. 
1030—Seebach v. U. S., aUAMlnn., 
262 F. 886—Bqul v- U. S., Or., 261 
F. 68, 171 C.C.A 649, certiorarlr de¬ 
nied 40 act 219, 251 U.S. 660, 64 
L.Bd. 414—Hickson v. U. S.. S-C, 
268 F. 867, 169 C.C.A 687—^Masses 
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§ 213(10) CONSTITUTIONAL LAW 

The constitutional guaranty does not, however, au¬ 
thorize the practice or incitement of violence,8®-^® 
and does not include the right to advocate, or con¬ 
spire to effect, the violent destruction or overthrow 
of the government or the criminal destruction of 
property,®*^ and a federal statute rendering such 
conduct criminal is not invalid.®*^-® Every gov¬ 
ernment has the inherent right of self-preserva¬ 
tion,®® and the state may, in the exercise of the 
police power,®® make it unlawful to advocate the 


16 C.J.S. 

reformation or ovierthrow of the existing form of 
government hy violence or other unlawful means 
or the criminal destruction of property.®® 

Under the rule discussed generally supra § 213 
(6) that the First Amendment guarantees free 
speech except where the absence of limitation on 
speech will create a “clear and present danger,” 
the overthrow of government by force and violence 
constitutes a substantial enough interest for the gov¬ 
ernment to limit speech.®®-® Such danger arises 


1344, and Coleman v. McGrath, 72 
S.Ct. 768, 343 TJ.S. 936, 96 L.Ed. 
1344. 

86.10 TJ.S.—^Harisiades v. Shauffhnes- 
sy. N.T., 72 S.Ct. 512, 342 U.S. 580. 
96 HEd. 586, rehearing denied. 72 
, S.Ct. 767. 343 U.S. 936, 96 L.Ed. 
1344, and Coleman v. McGrath, 72 
act. 768, 343 U.S. 936, 96- UEd. 
1344. 

87. U,S.—Uunne v. U- S., GC.A. 
Mass., 138 P.2d 187, certiorari de¬ 
nied 64 S.Ct. 205, 320 U.S. 790, 88 
lj.Ed. 476, rehearing denied 64 S. 
Ct 260, 320 U.S. 814, 88 LuBd. 492, 
rehearing denied 64 S.Ct. 426, 820 
‘ U.S. 815, 88 li-Bd. 493. 

CaL-^Peonle v. Steelik, 203 P. 78, 187 
CaL 361. 

Miss.—^Taylor y. State, 11 So. 2d 663, 
194 Miss. 1, reversed on other 
grounds 68 S,Ct 1200, 3119 U.S. 583. 
8^ U.Bd. 1600. 

N.H.—^Nelson v. Wyman, 105 A.2d 756, 
99 N.H. 83, 

N.Y.—Thompson v. Wallin, 93 N.T.S. 
2d 274, 196 Misc. 686, motion denied 
Li'Hommedieu v. Board of Regents 
of University of State of New York, 
94 N.Y.S.2d 268, 276 App.Div. 287. 
reversed on other grounds 95 N.Y. 
S.2d 443, 276 App-Div. 494. reversed 
on other gj^unds 96 N.Y,a2d 784, 
276 App.Dlv. 463, affirmed 96 N.E. 
2d 806. 801 N.Y. 476, appeal dis¬ 
missed 72 act. 92, 342 U.S. 801, 
96 Li.Bd. 607, affirmed Adler v. 
Board of Ed. of City of New York, 
72 act 880, 342 U.S. 486, 96 L,.Ed. 
517, affirmed U'-Hommedieu v. Board 
of Regents of University of State 
of New York, 72 S.Ct 624. 342 U.S. 
951, 96 liJBd. 707. 

OkL:—Ex parte Walrod, 120 P;2d 788, 
78 OkLCr, 299. 

Sisonssioa of pUuis 

The constitutional rights of free 
speech, free communication of 
thoughts and opinions, and freedom 
from IntertPerence with rights of con- 
scltoce do not extend to freedom to 
meet with others, -knowingly and de¬ 
liberately, for discussion of plans to 
overthrow government by force'or 
violence. * • 

Pa.-rrPltzgerald v. ^Clty .of - Philadel¬ 
phia -102 A.2d 887, .m Pa. 879.^ 
XadootziitatidiL of youth - • - 

- The legislature may'secure ycfuth 


against indoctrination in the alien 
Ideology of force and violence, and 
reasonable measures to that end are 
not obnoxious to the personal rights 
of freedom of speech and belief. 

N.J.—^Thorp V. Board of Trustees of 
Schools for Indus. Ed. of Newark, 
79 A.2d 462, 6 N.J. 498, vacated as 
moot 72 S.Ct 808, 342 U.S. 808, 96 
L..Ed. 608. 

87.6 U.S.—U. S. V. Lebron, CJLN.Y., 
222 P.2d 531—Dunne v. U. S., C.C.A. 
Minn., 138 P.2d 187, certiorari de¬ 
nied 64 act. 206, 320 U.S. 790, 88 
Ii.Bd. 476, rehearing denied 64 S.Ct 
260. 820 U.S. 814, 88 L.Bd. 492. re¬ 
hearing denied 64 S.Ct. 426, 320 U. 
a 815, 88 KEd. 493. 

U. a V. Foster, D.C.N.T., 9 P.R. 
D. 367. 

The Smith Aot prohibiting willful 
advocacy of overthrow of, Govern¬ 
ment by force or violence and organ¬ 
ization of any group advocating over¬ 
throw of Government is not uncon¬ 
stitutional on ground that it stifles 
ideas and violates guarantees of free 
speech and free press, since It is dl- 
! rected at advocacy, not discussion. 
U.a— Dennis v. U. a, N.Y., 71 S.Ct. 
867, 841 U.S. 494, 96 I..Bd. 1187, re¬ 
hearing denied 72 act. 20, 342 U.a 
8.42, 96 Ii.Ed. 586. > 

U. S. V. Schneidermaa, D.C.CaL, 
106 F.Supp. 906. 

Grand Jury engaged in inquiry to 
determine whether crime h as been 
committed in respect to national se¬ 
curity involving subversion and trea^- 
son had power-to inquire into wit¬ 
ness’ membership in Communist par¬ 
ty, and such inquiry did not violate 
right imder First Amendment. 

U.S.—re unman, D.CN.Y., 128 F. 

Supp. 617, affirmed, CJL, 221 F.2d 
. -760, certiorari granted 76 S.Ct. 882, 
-349 U.a 961, 99 L-Bd.-- 

^ Ala.—Barton v. City of Besse¬ 
mer, 178 So. 621, 27 AlaJ^pp^ 418, 
reversed on other grounds 173 So. 
626, 234 Ala. 20. 

CaL—People V. Coa^ 226 P. 14, 66 CaL 
App. 287. 


89. Ohio.-^tate-V. Kassay, 184 N.B. 
- 621, 126 Ohio St. 177. 

Pa.—Commonwealth-V. Widovlch, 146 
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Commonwealth of Pennsylvania, 60 
act. 66, 280 U.S. 518, 74 L.Ed. 588. 
90. Ala.—^Barton v. City of Besse¬ 
mer, 178 So. 626, 234 Ala. 20. 

Ga.—Dalton v. State, 169 S.E. 198, 
176 Ga. 645—Carr v. State, 167 S.B. 
108, 176 Ga. 55—Carr v. State, 166 
as. 827, 176 Ga. 66. 

Ill.—^People V. Dloyd, 186 N.B. 606, 
804 IlL 23. 

N.J.—State V. Boyd, 91 A. 686, 86 
N.J.Daw 76, affirmed 93 A. 699, 37 
N.J.Law 828. 

N.Y.—^People v. Most, 64 N.E. 175, 
171 N.Y. 423, 68 L.R.A. 509. 

In re Lithuanian Workers’ Liter¬ 
ature Soc., 187 N.Y.a 612, 196 App. 
Div. 262. 

Pa.—Commonwealth v. Widovlch, 93 
Pa.Saper. 823, affirmed 146 A. 295, 
296 Pa. 811, appeal dismissed and 
certiorari denied Muselln v. Com¬ 
monwealth of Pennsylvania, 60 S. 
Ct. 66, 280 U.S, 618, 74 L.Ed. 688. 
Wash.—State v. Fox, 127 P. llll, 71 
Wash. 186. 

Weight of legislative determtaatioiii 
In determining whether state’s in¬ 
terest Is such that infringement of 
freedom of speech would not be an 
onreasonable exercise of its police 
power, great weight must be given to 
.Legislature’s determination that ad¬ 
vocacy of overthrow of organized 
government by force and violence is 
so inimical to general welfare and in¬ 
volves such danger of substantive 
evil that it should be penalized. 
NBL—Nelson v. Wyman, 105 A.2d 
766, 99 N.H. 83. 

Qnestioit of legislative oomanittee 
Conviction of defendant of offense 
.of wilful refusal to answer question 
of Legislative Committee on Un- 
American Activities whether defend¬ 
ant was or ever had been a member 
of the Communist Party was not er¬ 
roneous on ground that activities of 
the Committee infringed defendant’s 
right of free speech. 

Wash.—State v. James, 221 P.2d 482,. 

> 86 W€tsh.2d 882, certiorari denied 
71 act. 616, 841 U.a 910, 96 L.Ed. 

, 1847, rehearing denied 71 aCt 861, 
841 U.a 9.37, 96 LBd, 1865. 

1*90.6 U.a— Dennis v. ‘u. N.Y., 71 

act 867, 341 U.'a 494, 96. L.Bd. 
1187, rehearing denied 72 S.Ct 20, 
342U.S. 842, 96 IjM± 686. ^ 
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where the government is aware that a g^roup aim- ing force and violeaice in overthrowing the gov- 
ing at its overthrow is attempting to indoctrinate emment,®®*^® but such rule has no practical appli¬ 
es members and to commit, them to a course where- cation to the advocacy of violence in connection 
by they will strike when the leaders feel the cir- with conspiracies to overthrow the government in 
cumstances permit,^and the requisite danger is view of the fact that the danger of such conspira- 
not dependent on the probability of success of the cies is ever clear and present.®<^-^5 
attempted overthrow, and congress may act even ^ legitimate exercise of the police power, and 

though the attempt is doomed from the outset be- contention that the constitutional 

cause of inadequate numbers or powers of the rev- guaranties of freedom of speech and .of the press 
olutionists.*®-^® It has also been held that in the are violated, the courts have sustained criminal an- 
absence of conspiracy, the clear and present danger archy statutes,criminal syndicalism statutes,®® a 
rule may furnish a satisfactory criterion of crim- statute making a crime the advocacy of insubordina- 
inality in the case of ordinary speeches advocat- tion in the armed forces,®®*® sedition acts,®® ^d 

N.J.—Thorp V. Board of Trustees of i in an attempt at overthrow of the | stitutlonal In so far as it permits a 
Schools for ludus. Bd. of ITewark, grovemment. I conviction for participation In a law- 


79 A.2d 462, 6 N.J. 498, vacated as 
moot 72 act. 86, 342 U.S. 803, 96 L. 
Bd. 608. 

90.10 U.S.—^Dennis v. U. S., N.T., 71 
act 857, 841 U.S. 494, 95 L..Bd. 
1137, rehearlniT denied 72 S.Ct 20, 
342 U.S. 842, 96 L..Bd. 636. 

A cmispiraoy, highly organized and 
wide-spread, with rigid discipline and 
< well-trained members, to advocate 
violent overthrow of government Is 
a sufficiently grave evil to justify in¬ 
vasion of First Amendment rights. 

U.S.—^U. 'S. V. Mesarosh, C.AP€U, 223 
j F.2d 449. 

Smith Aot 

(1) Within purview of clear and 
present danger rule, the ‘‘clear” dan¬ 
ger envisioned in Smith Act is act 
of engaging in proscribed advocacy or 
teaching with intent to bring about 
ffitimately overthrow of goyernment 
by means of force or violence, and the 
“present” danger consists in. specific 
intent of advb<^te or teacher to ac¬ 
complish objective of forcible over¬ 
throw as speedily as possible. 

U.S.—^U. S. V. Schnelderman, D.CCaL, 
102 P.Supp. 87. 

(2) In prosecution for conspiracy 
to violate the Smith Act making It 
an offense to advocate forcible oveiv 
throw of the government trial court 
was not required to find that alleged 
conspirators had agreed on a precise 
set of circumstances under which 
they would attempt to strike down 
the government and the es^tence or 
likely existence of those parttculax 
circumstances in order to determine 
that thei^ was a “clear and present 
danger.” 

U.S.—U. S. V. Flynn, CAuN.Y., 216 F. 
2d 854. 

(3) Where a conspiracy to desjtroy 
the government by force or violence 
in violation of the Smith Act is In¬ 
volved,' “clear -and present danger'* 
connotes no more than that setting in 
which defendants have conspired is 
such as to lead reasonably to conclu¬ 
sion that their teachings may result 


U.S.—^U. S.. V. Flynn, supra. 

90.15 U.S.—Dennis v. U. S., N.Y., 71 
S.Ct. 867, 341 U.S. 494, 95 D.Ed. 
1137, rehearing denied 72 S.Ct. 20, 
842 U.S. 842, 96 L..Bd. 686. 

90.20 U.S.—Prankfeld v. U. S., C.A 
Md., 198 P.2d 679, certiorari de¬ 
nied 78 S.Ct. 889, 844 U.S.‘922, 97 
Li.Bd. 710, rehearing denied 73 S.! 
Ct. 662, 346 U.S. 918, 97 D.Ed. 1848. 
90.25 U.S.—Frankfeld v. U. S., supra. ! 

91, N.Y.—People v. Oltlow, 186 N.B. 
317, 234 NT.Y. 182, remittitur amend¬ 
ed 138 N.B. 438, 234 N.Y. 640, and 
affirmed 46. S/Ct. 626, 268 U.S. 662, 
69 L..Bd. 1138. 

92. U.S.—Whitney v. People of State 
of California, 47 S.Ct. 641, 274 U. 
S. 867, 71 D.Ed. 1096. 

<3Jal.—People v. Taylor, 203 P. 85, 187 
CaL 878—^People'v. Steellk, 203 P. 
78, 187 Cal. 361. “ 

People V. Chambers, 72 P.2d 746, 

. 22. Cal.App.2d 687—^People v. Cox, 
226 P. 14, 66 CaLApp. 287—People 

V. Wagner, 225 P. 464, 65 CaJL.App. 
704. 

Kan.—State v. Fiske, 230 P. 88, 117 
Kan. 69, reversed on other grounds 
IBlske V. State of Kansas, 47 S.Ct. 
656, 274 U;S. 380, 71 L..Bd. 1108. 
Mich.—^People v. Ruthenberg, 201 N. 

W. 368, 229 Mich. SIS, -error dis¬ 
missed 47 act. 470, 273 U.S. 782, 
71 L.Bd, 890. 

Ohio.—State v, Kassay, 184 N.B. 621, 
126 Ohio St, 177. 

Okl.—Berg v. State, 238 P. 497, 29. 
Okl.Cr. 112. 

Wash.—State v. Hennessy, 196 P. 211, 
.114 Wash. 361. J 

hL Oregon 

(1) The state court has upheld the 
criminal syndicalism statute. 

Or.—State v. Pugh,. 61 P.2d 827, 161 
Or. 661—State v. Boloff, 7 P.2d 776, 
138 Or. 668—State v. Laundy, 204' 
P. 958, 103 Or. 448, rehearing denied 
206 P. 290, 103 Or. 443. 

(2) The United States supreme 
court, under the Fourteenth Amendr* 
ment, has declared the statute uncon- | 
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ful meeting under the auspices of a 
party which at other times may advo¬ 
cate violent revolution, 

U.S.—^De Jonge v. State of Oregon, 
57 act. 266, 299 U.S. 863, 81 D.Bd. 
278. 

92.5 U.S.—^Dunne v. U. S., C.C.A. 
Minn., 138 F.2d 187, certiorari de¬ 
nied 64 S.Ct. 206, 320 U.S. 790, 88 
Li.Bd. 476, rehearing denied 64 S.Ct. 
260. 320 U.S. 814, 88 D.Ed. 492, re¬ 
hearing denied 64 S.Ct. 426, 820 
U.S. 815, 88 D.Bd. 493. 

93. Iowa.—State v. Gibson, 174. N.W. 
34, 189 Iowa 1212, rehearing denied 
181 N.W. 704. 

N.J.—State V. Tachin, 106 A. 146, 92 
NJ.Liaw 269, affirmed 108 A. 818, 
93 N.J.Law 486, error dismissed 
Tachin v. State of New Jersey, 41 
act. 61, 254 U.S. 662, 65 L..Bd. 463. 
P€u—^Commonwealth v. Widovich, 145 
A. 295, 296 Pa. 811, appeal dismiss¬ 
ed and certiorari denied Museiih V. 
Commonwealth of Pennsylvania, 60 
act. 66, 280 U.S. 618, 74 L.Bd. 688. 

Commonwealth v. Nelson, 92 A.2d 
431, 172 Pa.Super. 126, reversed on 
other grounds 104 A.2d 138, 877 Pa. 
68, certiorari granted Common¬ 
wealth of Pennsylvania v. Nelson, 
76 S.Ct.. 58, 84& U.S. 814, 99 L.Bd. 

-Commonwealth v. La^zar, 167 

A. 701, 103 Pa.Super., 417, appeal 
dismissed Lazar v. Commonwealth 
of Pennsylvania, 62 S.Ct. 689, 286 
U.S. .632, 76 LiBd. 1272. . 

Commonwealth v. Goodman, 16 
PeuDist. & Co. 253. 

An- allegedly sedltioiis uttoraiLoe .is 
not entitled to protection under the 
constitutional right of “free speech” 
if the -words- used are .used in such 
-circumstances-, and are of such- a na¬ 
ture as to create - a cleax and present 
danger that they will bring about the 
- substan-tive evils that.. Congress has 
a right to prevent, which is. a ques¬ 
tion of proximity and degree. 

U.S.—U. S. V. Haxtzel, C.aA.111,,. 188 
. F.2d 169, reversed on other grounds 
64 S.Ct. 1238, 822 U.S.680, 3-3 L. 
Ed. ,1634. . : . . . V- 
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statutes requiring^ ■&€ registration of organizatioiis 
deemed to be subversive, and reg^ilating their ac- 
tivities.®^*^ 

§ 213(11). --Interference with Judi¬ 

cial Proceedings; Contempt 

Notwithstanding the constitutional guaranty of free 
speech and free press no person will be permitted by 
speech or writing to Impede or Interfere with the orderly 
administration of Justice, but freedom of discussion and 
publication of comments on pending proceedings should 
be given a wide range compatible with the Impartial ad¬ 
ministration of Justice. 

, As a general rule, the constitutional guaranty of 
free speech and free press is limited by the rule 
that no person will be permitted by speech or writ¬ 
ing to impede or interfere with the orderly adminis¬ 
tration of justice.93.60 There is no uncontrolled right 
of free speech and press in judicial proceedings,93.62 
and the power of state and federal courts to pro¬ 
tect themselves from disturbances and disorder in 


the court room by the use of contempt proceedings 
cannot be challenged as conflicting with constitu¬ 
tionally secured guaranties of free speech.93.64 So 
the constitutional right to freedom of speech is not 
involved in a proceeding to punish a witness for 
contempt in giving false and evasive answers to 
a grand jury,93.66 to punish a person for sending 
a letter containing certain charges to the foreman 
of the grand jury,93.68 to punish an attorney for 
contemptuous remarks to the court,93.70 or to pun¬ 
ish a person who by making false charges against 
the court directly interferes with the administra¬ 
tion of justice.93.72 Any language by which it is 
intended to influence the action of a judge, or 
language that has a tendency to influence him, is 
a danger to the impartial administration of justice, 
and is not protected by the right of free speech.93.74 

The power of the courts to punish contempts is, 
however, circumscribed by the constitutional guar- 


033 D.a—Communlirt Party of XT. S. 
v. Subversive Activities Control 
Board, C.A., 223 P.2d 631. 

Aotion and conduct 

The Subversive Activities Control 
Act is valid as aimed at action and 
conduct, rather than mere speech and 
assembly, in view of paragraph posit¬ 
ing purpose to establish totalitarian 
dictatorship, and describing means 
adopted by world Communist move¬ 
ment as infiltration into other groups, 
espionage, sabotage and terrorism. 
U.S.—Communist Party of XT. S. v. 
Subversive Activities Control 
Board, supra. 

9A60 CaL—People ex reL Barton v. 
American Auto. Ins. Co., App., 282 
P.2d 669. 

98.32 XJ.a—In re Portland PUec. 

Power Co., D.C.Ot., 97 P.Supp. 90S. 
N,J.—State V. Charles J. Gussman, 
112 A.2d 666, 84 N.J.Super. 408. 

K.T.—XTnlted Press Ass’ns v. VaJente, 
120 N.T.a2d 642, 208 Misc. 220, af¬ 
firmed 120 N.T.S.2d 174, 281 App. 
Div. S96, and 123 N.B.2d 777, 808 
N.T. 71. 

Briefs or other doouments 

(1) Supreme court rule requiring 
briefs or dociiments filed in supreme 
court to be free from insult dr irrele¬ 
vant criticism of any person or court 
does not violate constitutional right 
of freedom of speech or right to pe¬ 
tition for redress of any wrong. 

—Ijanoix v. Home Indemnity Co. 
of New Tor^ 16 So.2d 834, 204 La. 
1044. 

(2) Buie of Civil Practice, which 
prohibits officer of a court from al¬ 
lowing pleadings or testimony in di¬ 
vorce' proceeding to be examined by 
others than the parties and theflr at¬ 
torneys is not an unconstitutional re¬ 
striction of freedom of press. 


N.T.—Danzlger v. Hearst Coip., 107 
N.B.2d 62, 804 N.T. 244. 

(3) In proceeding upon rule to 
show cause why signers of petition 
requesting appointment of special 
prosecutor for embezzlement prose¬ 
cution should not be adjudged in con¬ 
tempt because of form and contents 
of petition, facts that rule charged 
that petition contained odious, de¬ 
famatory language concerning court 
official and that court, in course of 
proceeding, criticized language em¬ 
ployed in petition did not constitute 
a denial of petitioners* constitutional 
right to freely express themselves in 
their petition. 

IlL—People V. Howarth, 114 N.B.2d 
786, 416 IlL 499. 

Xhtexfsrenos with raorganizatioii plan 

(1) A District Court order, re¬ 
straining all persons from sending 
general written communications to 
creditors of corporate debtor reor^ 
ganized under Bankruptcy Act or 
shareholders of new corporation re¬ 
ceiving debtor's assets for purpose of 
prohibiting interference with reor¬ 
ganization plan, was not invalid as 
violating constitutional right of free 
speech. 

XT.S.—^In re George P. Nord Bldg. 
Corp., C,C.A.I1L, 129 P.2d 173, cer¬ 
tiorari denied Kausal v. 79th and 
Bacanaba Corp., 63 S.Ct. 75, 817 XT. 
a 670, 87 L.BJd. 638. 

(2) Constitutional guarantee of 
freedom of speech would not protect 
trustee from consequences of its ac¬ 
tion in transmitting to bondholders, 
without submission to Bankruptcy 
Court, letter criticizing reorganiza¬ 
tion plan approved by Bankruptcy 
Court for submission to those haying 
franchise thereon. 
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I XT.S.—^In re Portland Elec. Power Co., 
D.aOr., 97 P.Supp. 908. 

93.64 XT.S.—Bridges v. State of Cali¬ 
fornia, 62 act. 190, 814 XT.S. 262, 
86 L.EcL 192. 

Oonrtroom decorum 
A court in enforcing reasonable 
courtroom decorum is preserving the 
constitutional and unalienable right 
of a litigant to a fair trial, and in pre¬ 
serving such right the court does not 
interfere with the freedom of the 
press. 

Ohio.—State v. Clifford, 128 N.B.2d 8, 
162 Ohio St. 370. 

93.66 XT.S.—^Howard v. XT. S., CA.Mo., 
182 P.2d 908, vacated on other 
grounds 71 S.Ct 278, 340 U.S. 898, 
95 L.Bd. 661. 

93.68 HL—People v. Parker, 74 N.B. 
2d 623, 897 IlL 305, affirmed 68 S. 
CL 1082, 334 U.S. 816, 92 L.Bd. 1747, 
rehearing denied 68 S.CL 1184, 334 
U.S. 840. 92 L.Bd. 1764, petition de¬ 
nied 69 act 128, 335 U.S. 856, 93 L. 
Bd. 403. 

93.70 Monti—State ex reL Hall v. 
Niewoehner, 166 P.2d 206, 116 Mont. 
437. 

Tenn.—State v. Bomer, 162 S.W.2d 
616, 179 Tenn. 67, certiorari denied 
Bomer v. State of Tennessee, 63 S. 
CL 764, .818 U.S. 771, 87 L.Bd. 1141. 

93.72 Cal.—^Turkington v. Municipal 
Court of City and County of San 
Prancisco, 193 P.2d 796, 85 CaLApp. 
2d 631. 

9a74 Ohio.—Pawlck Alrflex Co. v. 

. United Blec., Badlo & Mach. Work¬ 
ers of America, Local 785, C.LO., 
App., 92 N.B.2d 446, appeal dis¬ 
missed 98 N.B.2d 769, 164 Ohio SL 
- 206. 
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anty of freedom of speech and of press,^3.76 and 
in determining whether speech or writing is sub¬ 
ject to punishment, the court must weigh the right 
of free speech against the dangers of coercion and 
intimidation of courts.93.78 Where the right of free 
speech ends and the right of punishment for con¬ 
tempt begins is determined by whether the alleged 
contemptuous statements would disturb the court in 
its sense of fairness or influence it in the decision 
of any pending case.93.80 

The courts must have power to protect interests 
of prisoners and litigants before them from un- 
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seemly efforts to pervert judicial action,93-82 and 
they may punish as for contempt publications with 
respect to pending causes which are reasonably cal¬ 
culated to interfere with the due administration 
of justice, as discussed in Contempt § 30; and such 
adjudication does not violate the constitutional 
guaranties of freedom of speech and of the press.9^ 
However, the constitutional right of freedom of 
speech and freedom of press extends to publications 
concerning pending judicial proceedings,and 
freedom of discussion should be given wide range 
compatible with the essential requirement of a 
fair and orderly administration of justice.9^-^9 


93.76 U.S.—Craigr v. Harney, Tex., 67 
S.Ct 1249. 831 U.S. 367, 91 L.Ed. 
1546. mandate conformed to Ex 
parte Craig, 204 S.W.2d 842. 160 
Tex.Cr. 698—^Pennekamp v. State of 
Florida, 66 S.Ct. 1029, 828 U.S, 831. 
90 L..Ed. 129S. 

Edward G. Budd Mfg. Co. v. N. 1<, 
R. B.. C.C.A.8, 142 F.2d 922. . 

Ill.—^McLane v. Romano, 38 N.B.2d 
545. 312 IlLApp. 281. 

93.78 Ind.—State ex reL Stanton v. 
Murray, 108 N.B.2d 261, 231 Ihd. 
223. 

93.80 Ind.—State ex reL Stanton v. 
Murray, supra. 

93.82 U.S.—^Pennekamp v. State of 
Florida, 66 S.Ct 1029, 828 U.S. 381, 
90 L.Ed. 1295. 

Miss.—Sullens v. State, 4 So. 2d 366, 
191 Miss. 866. 

External standards 
In determining whether editorials 
and cartoon imputing partisanship to 
circuit judges in favor of persons 
charged with crime authorized convic¬ 
tion of publishers of contempt of 
court, the law deals in generalities 
and external standards and cannot de¬ 
pend on varying degrees of moral 
courage or stability in the face of 
criticism which individual judges 
may possess any more than it can 
generally depend on personal equa¬ 
tions or individual idiossnacrasles of 
the tort-feasor. 

U.S.—^Pennekamp v. State of Florida, 
66 S.Ct. 1029, 328 U.S. 831, 90 UBd. 
1296. 

94. U.S.—^Toledo Newspaper Co. v. 
U. S., Ohio, 38 act. 560, 247 U.S. 
402, 62 Li.Ed. 1186, rehearing grant¬ 
ed 88 act. 681. 62 L.Ed. 1186. 

Francis v. People of Virgin Is¬ 
lands, C.CA.Virgin Islands, 11 F. 
2d 860, certiorari denied Francis v. 
Williams, 47 S.Ct 91, 278 U.a 698, 
71 Lr.Ed. 843. 

Doss V. Lindsley, D.aUL, 63 F. 
Supp. 427. 

CaL—Ex parte Shuler, 292 P. 481, 
210 CaL 877—Oorpus OtLXls quoted 
in Ex parte Lindsley, 241 P. 934, 
386, 76 CaLApp. 122. 


Qa.—^McGill V. State, by Eavis, 74 
aE.2d 78, 209 Ga. 500. 

Ind.—Dale v. State. 150 N.B. 781, 
198 Ind. 110, 49 A.L.R. 647, error 
dismissed 47 S.Ct. 332, 273 U.S. 776, 
71 L.Bd. 886, and 47 S.(3t. 691, 274 

U. S. 744, 763, 71 L.Ed. 1322. 

Mo.—State ex rel. Pulitzer Pub. Co. 

V. Coleman, 162 S.W.2d 640, 847 
Mo. 1239. 

Mont—In re Nelson, 60 P.2d 866, 108 
Mont. 43. 

Neb.—State v. DovelL 222 N.W. 625, 
117 Neb. 710—Cknrpiui Jtirls cited in 
Bee Pub. Co. v. State, 186 N.W. 389, 
342, 107 Neb. 74. 

N.M.—State v. New Mexican Printing 
Co., 177 P. 761, 26 N.M. 102. 
Va.—^Boorde v. Commonwealth, 114 
S.B. 731. 134 Va. 626. 

Wis.—In re Stolen, 216 N.W. 127, 198 
Wis. 602, 56 A.LuR. 1866. 

13 CJ. p 84 note 90. 

I Grand Jurors 

Conviction of criminal contempt for 
sending to grand jurors who were 
investigating alleged violation of 
criminal libel law by defendant, de¬ 
fendant's publications which attacked 
members of bar including state’s at¬ 
torney and urged grand Jury not to 
Indict defendant did not violate de¬ 
fendant's right to "liberty of. the 
press” and "freedom of speech", since 
such constitutional guarantees did 
not include such conduct. 

Ill.—^People V. Doss, 46 N.B.2d 984, 
382 Ill. 807, certiorari denied Doss 
V. People, 64 S.Ct. 38, 320 U.S. 762, 
88 Lr.Ed. 464, rehearing denied 64 
S.Ct 194, 820 U.S. 813, 88 L,.Bd. 491, 
appeal dismissed Doss v. Lindsley, 
66 S.Ct 1202, 325 U.S. 836, 89 L..Ed. 
1962. 

Crltloisxii, made in. good faltli, of 
the alleged practice of a judge in pre¬ 
siding over cases in which his sons 
were counsel, without imputing, to 
him conscious and intentional blaa 
and improper judgments in specific 
cases, is within the right of free 
speech. 

Va.—^Boorde v. Commonwealth, 114 
S.B. 731, 134 V^ 626, 
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Incitement to leave employ 
Inciting employees of a railroad 
operated by a receiver to leave his 
employ, in pursuance of an xmlawful 
combination to prevent the operation 
pf the road, is a contempt, and is not 
protected by the constitutional guar¬ 
anties of the right of assembly and 
of free speech. 

U.S.—^Thomas v. Cincinnati, etc., R. 

Co., C.C.Ohio, 62 F. 808. 

Fnbllshlng proceedings of trial 
That publication of proceedings in 
murder trial might impede* speedy 
trial by impartial jury of another 
Indicted for same murder does not 
authorize order restraining publica¬ 
tion and punishment of newspaper¬ 
men for contempt for disobeying or¬ 
der in view of constitutional guar¬ 
anty of freedom of speech and lib¬ 
erty of press and assurances of fair 
trial provided by law in provisions 
such as those permitting change of 
venue and wide examination of Ju¬ 
rors on voir dire. 

Tex.—^Ex p€UTte McCormick, 88 S.W.2d 
104, 129 Tex.Cr. 467. 

94.5 U.S.—rCraIg v. Harney, 67 S.Ct 
1249. 831 U.S. 867, 91 L.Bd. 1646, 
mandate, conformed to Ex parte 
Craig, 204 aw.2d 842, 160 Tex.Cr. 
698. 

La.—Graham v. Jones, 7 So.2d 688, 
200 La. 137. 

Pa—Commonwealth v. Healey, O. & 
T. and Quar.Sesa, 28 North.Co. 96. 
Legiti 2 nate facts of trials 
The conception of "freedom of 
the press” in its relationship to the 
courts contemplates that the press, 
subject to certain exceptions, has 
right to learn and publish wi^ ac¬ 
curacy legitimate facts of trials dur¬ 
ing the public progress thereof pro¬ 
vided the press does so without im¬ 
peding the process of judicature and 
the administration of the business of 
the court. 

Miss.—^Brannon v. State, 29 So,2d 916, . 
202 Miss. 671. 

94.10 US.—Craig V. Harney, Tex., 67 
: act 1249, 331 U.a 867, 91 L.Bd. 
1646, mandate conformed to Ex 
parte Craig, 204 aW.2d 342, 150 
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In borderline instances where it is diflGicult to say 
on which side the alleged offense falls, specific free¬ 
dom of public comment should weigh heavily 
against a possible tendency to influence pending 
cases.®^*^® 

In accordance with the rule, discussed generally 
supra § 213(6), clear and present danger to the 
orderly operation of the courts, free from intimida¬ 
tion and coercion, is the test of the scope of the 
constitutional guar^ty,^^*^® and freedom of speech 
and of the press should not be impaired through ex¬ 
ercise o-f the power to punish for contempt for 
comment on cases pending before the court unless 
there is no doubt that the utterances involved are 
a serious and imminent threat to the administra¬ 
tion of justiGe.^^-25 So intemperate language, false 
charges, or unfair criticism does not admit of ju¬ 
dicial restraint or punishment unless there is an 
immediate clear and present danger imperiling the 
administration of justice.®^*30 The question in. 
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appl 3 ring the clear and present danger test is wheth¬ 
er the publication had the effect of directly inter¬ 
fering with or influencing the orderly and impar¬ 
tial administration of justice,34.35 and such ques¬ 
tion would have to be resolved by an objective ap¬ 
praisal of the particular words in the setting in 
which they were uttered.34-40 The danger of 
threat to the administration of justice must not be 
remote or even probable; it must immediately im¬ 
peril,3^.46 and a publication which merely tends to 
obstruct justice is not sufficient to justify the in¬ 
terference with the constitutional right to free 
speech by punishment for contempt.®^-®® For cir¬ 
cumstances to create a clear and present danger to 
judicial administration, so as to warrant punishment 
of newspapers commenting on litigation, a solidity 
of evidence is required.34*66 

After the cause is fully determined the constitu¬ 
tional guaranties generally permit the press and 
public freely to discuss, criticize, and censure the 


Tex^Cr. 69 S—^Pennekamp v. State of 
Florida, 66 S.Ct 1029, 328 TJ.S. 831, 
90 LuFd. 1295. 

34bl5 U.S.—Oral? v. Harney, Tex, 
67 S.Ct. 1249, 331 tJ.S. 367, 91 L.. 
Ed. 1546, mandate conformed to Ex 
parte Craig, 204 S.W.2d 842, 160 
Tex.Cr. 598—^Pennekamp v. State of 
Florfda, 66 S.Ct 1029, 328 U.S. 331, 
90 Ii.Ed. 1295. 

94.20 U.S.—Craig v. Harney, Tex, 67 
S.Ct 1249, 331 U.S. 367, 91 L.Ed. 
1646, mandate conformed to Ex 
parte Craig, 204 S.W.2d 842, 160 
TexCr. 698—^Peunekamp v. State of 
Florida, 66 S.Ct. 1029, 328 U.S. 331, 
90 Ii,Bd. 1295—^Bridges v. State of 
California, 62 S.Ct 190,'314 U.S. 
252, 86 UEd. 192, 159 A.L.B. 1346. 
Cal.—People ex reL Barton v. Ameri¬ 
can Auto. Ins. Co., App., 282 P.2d 
659. 

Md.—^Baltimore Badio Show v. State, 
67- A.2d 497, 193 Md. 300, certiorari 
denied 70 S.Ct 262, 338 U.a 912, 
94 KEd. 562. 

Ohio.—Fawlck Airflex Co. v. United 
Elec., Radio & Mach. Workers of 
America, Local 736, C.LO., App., 92 
K.E.2d 446, appeal dismissed 93 
N.E.2d 769, 164 Ohio St 205. 

Const rnle held invalid 
Buie of court making the publica¬ 
tion of any xnattOr. which may pre¬ 
vent a fair, trial, improperly Influ¬ 
ence court or Jury, or tend in any 
manner to interfere with administra¬ 
tion 6f Justice,' puni sh a b le by con¬ 
tempt is invalid as too broad under 
the doctrine tlutt words used must 
be of such/St nature to create a 
cle^ »d .pres^ danger that they 
hr^ about the substantive evils 
sought to be avoided. 


Md.—^Baltimore Radio Show v. State, 
67 A.2d 497, 198 Md. 800, certiorari 
denied 70 S.CL 262, 838 U.S. 912. 
94 'L:Ed. 6621 

94.26 US.—Craig v. Harney, Tex, 67 
S.Ct 1249, 331 US. .367, 91 L.Bd. 
1546, mandate conformed to Ex 
parte Craig, 204 S.W.2d 842, 160 
TexCr. 698—Pennekaxap v. State of 
Florida. Fla., 66 S.Ct. 1029, 328 U.S. 
331, 90 L.Ed. 1296—^Times-Mlrror 
Co. V. Superior Court of State of 
California in and for Los Angeles 
County, Cal., 62 sict 190, 314 U.S. 
. 262, 86 L.Bd. 192, 169 AL.R. 1346. 

Cal.—^Turkihgton v. Municipal Court 
of City and County of Sail Fran¬ 
cisco, 193 P.2d 796, 85 Cal.App.2d 
-881. 

94.30 CJal.—^People ex rel. Barton v. 
American Auto. Ins. Co., App., 282 
P.2d 659.. 

94.35 US.r—Smotherman v. U. S., C. 

A.Bf.M., 186 P.2d 678. 

94.40 U.S.—Smotherman v. U. S., su¬ 
pra. 

Editorial 

In determining whether a newspa¬ 
per editorial constituted a clear and 
present danger to the admlnistmtion 
of Justice so as to warrant punish¬ 
ment by contempt proceedtogs, the 
editorial x^st he apposed. In the 
setting of news articles which pre¬ 
ceded and followed the editortol and 
also in the light of the community 
environment which prevailed at that 
time. 

U.S.—Craig v. Harney, Tex, 67 S.Ct 
1249, 881 U.S. 867, 91 L.Ed. 1646. 
mandate conformed to Ex parte 
Craig, 204 S.W.2d 842, 160 Tex.O. 
598. 

95.^ US.—Craig y. Harney, Tex, 67 
S.Ct 1249, 331 US. 367, 91 L.Ed. 
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1546, mandate conformed to Ex 
parte Craig, 204 S.W.2d 842, 160 
TexCr. 598—Pennekamp v. State 
of Florida, 66 8,Ct 1029, 828 US. 
331, 90 L.Ed. 1296. 

CaL—^Turkington v. Municipal Court 
of City and County of San Francis¬ 
co, 193 P.2d 796, 86 CaLApp.2d 681. 
Md.—Baltimore Radio Show v. State, 
67 A2d 497, 193 Md. 300, certiorari 
denied 70 S.Ct 262, 888 US. 912, 
94 L.Ed. 662. 

94.60 Cal,—Turkington v. Municipal 
Court of City and County of San 
Francisco, 193 P.2d 796, 86 CaL 
App.2d 681. 

94.65 US.—Pennekamp v. State of ' 
Florida, 66 S.Ct 1029, 828 US. 831, 
90 L.Ed. 1296. 

Clear and present danger held not 
shown 

US.—Craig V. Harney, Tex, 67 S.Ct 
1249, 331 US. 867, 91 L.Ed. 1646, 
mandate conformed to Ex parte 
Craig, .204 S.W.2d 842, 160 TexCr. 
598. 

Pine-drawn assumptions 
Editorials and a cartoon Imputing 
partisanship to circuit Judges in fa¬ 
vor of persons charged with crime 
did not authorize conviction of pub¬ 
lishers of contempt of court on theory 
that a Judge might be Influenced by 
desire to placate accusing newspaper 
to retain public esteem and to secure 
re-election presumably at cost of un¬ 
fair rulings against an acci^ed, 
where too many flne-drawn assi^p- 
tipns against the Independence of Ju¬ 
dicial action were feaulred to be made 
to call such a possibility a clear, 
and present dangef to Jusjtlce. 

US.—Pennekamp v. State of Florida, 

66 S.Ct 1029, 328 US. 831. 90 L. 
Ed. 1295. 
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decision of the court,although, as noticed in the 
title Contempt § 30, in some jurisdictions it con¬ 
stitutes a contempt to criticize a judicial officer 
after the termination of a cause. 

Exclusion of press from trial. The exclusion of 
members of the press from a criminal trial does 
not deprive newspapers of their constitutional rights 
since members of the press have no constitutional 
right to be present at a trial and obtain for pub¬ 
lication all the information disclosed in such trial.95.6 
So the refusal of a judge to permit the taking of 
photographs in-the court room or chambers at the 
time of arraignment of a person charged with crime 
does not violate the constitutional right of freedom 
of the press.^5-10 

§ 213(12).-Libel and Slander 

Defamatory utterances are not within the area of 
constitutionally protected speech and writing, and the 
constitutional guaranties do not establish an exemption 
from the common-law liability for libel and slander. 

As a general rule defamatory utterances are not 
within the area of constitutionally protected speech 
and writing.^5-6® As explained in Libd and Slander 


§ 4, the right to the enjo 3 mient of private-reputa¬ 
tion, unassailed, is of ancient origin and necessary 
to human society, and the constitutional guaranties 
of freedom of speech and of the press do not es¬ 
tablish an exemption from the common-law liability 
for libel and slander.^® Furthermore, the guaran¬ 
ties do not render void statutes enacted for the 
purpose of defining and punishing libel and slander 
as torts or crimes.^^ So a criminal libel statute 
may forbid the sale or publication of any lithograph, 
drama, or sketch exposing any race to contempt or 
productive of a breach of peace or riot.®^*® Indeed, 
a state legislature may, without violating the con¬ 
stitutional guaranty, eliminate an element of the 
common-law crime of libel and make it a punish¬ 
able offense to defame the memory of a deceased 
person, although such person's memory lives only 

in history.SS 

Under a constitutional provision that every citi¬ 
zen may freely speak, write, and publish his senti¬ 
ments on all subjects, ‘‘being responsible for ffie 
abuse of such right,” the quoted words do not con¬ 
fer on a person defamed a right to the remedy of 


98. TT.S.—parte McLeod, D.C.Ala., 
120 F. 130. 

Neb.—^Bee Pub. CJo. v. State, 186 N. 

W. 339, 107 Neb. 74. 

N.T.—^People ex rel. Supreme Court 
. V. Albertson, 276 N.Y.S. 361, 242 
App.Biv. 460. 

Utsth.—^Bobinson v. City Court for 
City of Osrden, Weber County, 186 
P.2d 266, 712 Utah 86-—Kirkham v. 
Sweetrin^r. 160 P.2d 435, 108 Utah 
897. 

98.6 N.T.—United Press Ajjs’ns v. 
Valente, 120 N.Y.S.2d 642, 208 Mlsc. 
220, affirmed 120 N.T.S.2d 174, 281 
App.Div. 396, and 128 N.E.2d 777, 
308 N.Y. 71. 

95.10 Ohio.—State v. Clifford, 123 N. 
E.2d '8, 162 Ohio St. 370. 

95.60 U.S.—^Beauhamals v. People of 
State of Illinois, Ill., 72 S.Ct 725, 
343 U.S. 260, 96 L.Ed. 919, rehear¬ 
ing denied 72 S.Ct. 1070, 343 U.S. 
988, 96 KEd. 1376. 

Browder v. Cook, D.CIdaho, 69 F^ 
Supp. 226. 

Ky.—^Paducah Newspapers v. Wise, 
247 S.W.2d 989, certiorari denied 72 
S.Ct. 1035, 343 U.S. 942, 96 KEd. 
1347. 

N.Y.—Lubliner v. Relnlib, 60 N.T.a2d 
786, 184 Misc. 472. 

Trade libel 

U.S.—^Black & Yates v. Mahogany 
Ass’n, C.C.ADel., 129 P.2d 227, 148 
A.L 1 .R, 841, certiorari denied 
hogony Ass*n v. Black & Yates, 63 
act. 76, 317 U.S. 672,' 87 L.Ed. 63’9. 

96. U.S.-^Maryland Drydock Co. v. 
N. L. R. B.. aA.4, 183 F.2d 688^ 


Caldwell V. Crowell-Collier Pub. Co., 

C. C.APla., 161 F.2d 333, certiorari 
denied 68 S.Ct 74, 332 U.S. 766, 92 
Ii.Bd. 861—^People of Virgin Islands 
V. Brodhurst, C.C1A.Virgin Islands, 
148 F.2d 636. 

Cal.—Emde v. San Joaquin County 
Central Labor Council, 148 P.2d 20, 
23 Cal.2d 146, 160 AL.R. 916. 

Ga.—McGill V. State, by Davis, 74 
S.E.2d 78, 209 Ga. 600. 
i Ajouelo V, Auto-Soler Co., 6 S.B. 

2d 416, 61 Ga.App. 216. 

IlL—Cook V. East Shore Newspapers, 
64 N.B.2d 761, 327 IlLApp. 569. 
Iowa.—State v. Gibson, 174 N.W. 34, 
189 Iowa 1212, rehearing denied 181 
N.W. 704. 

La.—Kennedy v. Item Co., 3 So. 2d 175, 
197 La. 1060. 

N.Y.—^Mencher v. Chesley, 75 N.E2d 
257, 297 N.Y. 94. • . 

Stuart V. Press Pub. Co., 82 N.Y. 
S. 401, 83 App.I>iv. 467. 

Ohio.—Storey v. Knapp, Com.PL, 93 
N.B.2d 68. 

12 C.J. p 953. note 98—86 C.J. p 1273 
note. 56. 

<<Pirst Amendment [to the federal 
constitution] grants freedom of the 
press but does not exempt llbeL^ a 
privilege.” 

U.S.—^BWOS, Inc. V. Associated Press; 

D. dWash., 18 F.Supp. 910, 912. 

Prlylleged oommnnloatlons 

Constitutional privilege of fi:ee 
speech controls over any provisions 
of code specifying privileged com¬ 
munications between persons. - 

siiai 


Cal— city of Albany v. Meyer, 279 
P. 218, 99 CaLApp. 651. 

97. Conn.—^Atwater v. Morning News 
Co., 34 A. 865, 67 Conn. 504. 

Fla.—Annenberg v. Coleman, 168 So. 
405, 121 Fla. 138. 

La.—^Pierson v. Times-Picayime Pub. 

Co., 88 So. 77, 148 La. 817. 

N.D.—^Bnglund v. Townley, 174 N.W. 
766, 43 N.D. 118. 

Pa.—Commonwealth v. Wilhelm, 141 
A 52, 292 Pa. -288—Commonwealth 
V. Foley, 141 A. 60, 292 Pa. 277.. 

12 aj. p 953 note 94—36 UJ. p 1273 
note 66. 

Group libel 

The possibility of abuse would be 
poor reason for denying to state pow¬ 
er to adopt, in form of criminal stat¬ 
ute punishing group libel, measures 
against criminal libel sanctioned by 
centuries of Anglo-American law, 
since while the United States supreme 
court sits it retains and exercises au¬ 
thority to nullify action which en¬ 
croaches on freedom of utterance in 
guise of punishing libeL 
U.S.—^Beauhamais v. People of State 
of Illinois, 72 S.Ct 725, 343 U.S. 
250, 96 L.Ed. 919, rehearing de¬ 
nied 72 S.Ct 1070, 848 U.a 988, 96 
HBd. 1876. 

97.5 U.S.—^Beauharnais v. Peox>le of 
.. State of Illinois, supra. 

Bevins v. Prlndable, D.C.I1L, 89 
F.Supp. 708, affirmed 62 aCt 116, 
814 U.S. 573, 86 L.Ed. 465. 

9a Wash.—State Haffer» 162 P. 

46, 94 Wash. 136. 
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damages, but merely specify that the constitutional 
right of free speech does not automatically carry 
with it freedom from responsibility for such abuses 
as were recognized by the common law or defined 
by the legislature.®^*® Such provision does not 
freeze the law of defamation as of the date of 
adoption of the provision, but the primary purpose 
is to guarantee that freedom of speech shall not be 
restrained except to prevent abuse.®®*^® 

§ 213(13).-Taxing and Licensing 

The constitutional guaranties of freedom of speech 
and of the press are subject to the proper exercise of 
the government's power of taxation, and reasonable li¬ 
cense fees may be imposed on trades or occupations 
concerned with the dissemination of literature or Ideas. 

As a general rule, the constitutional guaranties of 
freedom of speech and of the press are subject to 
the proper exercise of the government’s power of 
taxation,®®*®® so that the imposition of uniform 
and. nondiscriminatory taxes is not invalid as ap¬ 


plied to persons or organizations engaged in the 
dissemination of ideas through the publication or 
distribution of writing.®®*®® The guaranty of free¬ 
dom of the press does not forbid the taxation of 
money or property employed in the publishing busi¬ 
ness,®® or the. imposition of reasonable licenses and 
license fees on trades or occupations concerned with 
the dissemination of literature or ideas,^ 

A license or license tax to permit the enjo 3 rment 
of freedom of speech and freedom of press may 
not^ however, be required as a form of censor- 
ship,i*® and where the purpose of the tax or li¬ 
cense is not for revenue, or for reasonable regula¬ 
tion, but.is a deliberate and calculated device to pre¬ 
vent, or to curtail the opportunity for, the acquisi¬ 
tion of knowledge by the people in respect of their 
governmental affairs, the statute or ordinance vio¬ 
lates the constitutional guaranties,® and particularly 
the Fourteenth Amendment to the federal Consti¬ 
tution.® While an ordinance imposing a tax on, and 


98l 6 CaL—-Warner v. Southern Cali¬ 
fornia Associated ITewspapers, 216 
P.2d 826, 86 Cal.2d 121. 13 A.Ii.IL2d 
262. 

saiO CaL—Werner v. Southern Cali¬ 
fornia Associated Newspapers, su¬ 
pra. 

Hamairos recoverable 
The statute providing for recovery 
of special damages only for libel in 
newspaper or slander by radio unless 
correction is requested and refused 
is not violative of constitutional pro¬ 
vision as to free speech. 

Cal.—Werner v. Southern California 
Associated Newspapers, supra. 
Sa^O Tex.—^Interstate Forwarding 

Co. V. Vineyard, Civ.App., 8 S.W.2d 
947, reversed on other grounds In¬ 
terstate Forwarding Co. v. Vinyard, 
49 S.W.2d 408, 121 Tex. 289. 
FubUoation of Incoine tax retum 
The provision of revenue act that 
"it shall be unlawful for any person 
to. print or publish in any manner 
whatever not provided by law any 
income return, or any part thereof, 
or source of Income, profits, losses, or 
expenditures appearing, in any income 
return," is not Incident to the tax¬ 
ing. power, and is void cus in viola¬ 
tion of U.S.Coi)Bt. Amend 1, prohibit¬ 
ing the making of laws abridging the 
freedom of the press. 

TLS,-^. S,. v. I>ickey, B.CMo., 8^ F.2d 
190, affirmed 45 S.Ct 658, 268 U.S. 
878, 69 Ii.Ed. 1006, 88. A.UIL 1870. 
SBJSB CaL—Watchtower Bible 6b 

Tract Soc. v. Los Angeles Cotuity, 
182 P.2d 178, . 30 CaL2d 426, certio¬ 
rari denied 68 S.Ct 112, 882 IJ.S. 
‘811, 92 L-Bd. 389. 

99. La.—^New Orleans v. Crescent 
Nhwspaper^ 14 La.Ann. 804. 

27 CJ. p 197 note 7. 


Newspapers and the business of 
newspaper publication are not made 
exempt from the ordinary forms of 
taxes for the suppox*t of local gov¬ 
ernment by the provisions of the 
First and Fourteenth Amendments to 
the United States Constitution. 

CaL—City of Corona v. Corona Daily 
Independent, 262 P.2d 56, 115 Cal. 
App.2d 382, certiorari denied 74 S. 
CL 2, 346 U.S. 838, 98 L.Bd. 356. 
BeUglcus Uteratose 

Statutes, imposing nondiscrimina- 
tory personal property taxes on reli¬ 
gious literature distributed; by corpo¬ 
ration, used by religious organization 
in spreading its doctrines, from ware¬ 
house in such state, ara not unconsti¬ 
tutional as infringing on freedom of 
press; such nondiscriminatory taxes 
being imposed only for police and fire 
protection of, and other services to, 
corporation’s property during stor¬ 
age and distribution of Uterature. 

U.S.—Watchtower Bible & Tract Soc. 
V. Los Angeles County, Cali, 181 F. 
2d 739, certiorari denied 71 S.Ct. 61, 
840 U.S. 820, 95 L.Bd. 602. 

1. U.S.—Arizona Pub. Co, v. O'Neil, 

. D.C.Arlz., 22 F.Supp. 117, affirmed 
58 S.Ct. 960, 804 UlS: 648, 82 LlBd. 

-.®^ 3 * 

Ariz.—Giragi v. Moore, 64 P.2d 819, 
49 Ariz. 74. 110 A.L.R. 814, appeal 
dismissed 67 S.CL 946, 801. U.S. 670, 
81 L.Bd,.1884. . . 

Fla.—^Tampa Timea Co. v.. City of 
Tampa, 2*9 So.2d 868, 168 Fla. 689. 
appeal dismissed 68 3.CL 69, 832 
U.S. 74^ 92 L.Bd,‘ ?86. . 

Ohio.—^American Committee on Ma¬ 
ternal Welfare v. Cfty of' Clncin- 
faati;' 5 Ohio Supp. 425; ^ " 

Licensing use of public'places or dis¬ 
tribution of literature generally see 
supra S 213 (8)^ . . . 
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^PossibiUty of adjustment 

City ordinance requiring any so¬ 
licitor or canvasser to pay a license 
fee of $8 a day, $80 a month, or $75 
a year and to give a bond of $1,000 
with acceptable surety, but providing 
that he may apply to the mayor for 
an adjustment of the fee, was not 
invalid on ground that it violated con¬ 
stitutional provisions guaranteeing 
freedom of speech and press. 

U.S.—Acuff V. Mueller, D.C.Ma, 98 
F.Supp. 146. 

Horse raolng informatton 
Statute providing for licensing the 
business of supplying horse racing 
information and authorizing State 
Tax Commission to fix rates to be 
charged did not restrain liberty of 
the press in violation of state consti¬ 
tution. 

Nev.—^Dunn v, Nevada Tax Commis¬ 
sion, 216 P.2d 986, 67 Nev. 173. 

1.5 N.H.—State v. Cox, 16 A.2d 608, 
91 N.H. 137, affirmed Cox v. State 
of New Hampshire, 61 S.CL 762, 812 
U.S. 669, 86 L.Ed. 1049, 133 AL.R 
1896. 

a. N.T.—Star Co. v. Brush, 172 N. 
T.S. 320, 104 Misc. 404. 

3. U.S.—Grosjean v. American Press 
Co., La, 66 S.CL 444, 297 U;S; 233, 
80 L.3Sjd« 660. 

^ eenii e fee to sell pamphlets 
The provisions of the Administra¬ 
tive Code of the City of New York 
In so far as they prohibit the sale 
of pamphlets on the city streets 
without first paying a license fee to 
the commissioner of public markets 
infringes the Fourteenth Amendment 
to; the federal Constitution. 

N.T.—^People, on Complaint of Mul- 
loly, v:. Banks, 5 N.T;S.2d 41. 168 
.!Mlaa.616. 
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requiring a license for, the privilege of advertis¬ 
ing by distributing books, circulars, or pamphlets 
has been held valid,3-5 an ordinance requiring the 
payment of a license tax by street vendors or ped- 
iers is invalid as applied to members of a religious 
group distributing religious literature as part of 
iheir activities,at least where the fee is not 
merely a nominal one imposed to defray the cost 
of regulation,3-i5 notwithstanding ordinance is 
nondiscriminatory.3-20 A governmental regulation 

requiring a license to solicit, for compensation, mem¬ 
berships in organizations requiring the payment of 
dues is invalid, where it fixes indefinite standards 
for the granting of a license to an applicant.3*25 
A provision of a retail sales tax act providing that 
a retailer shall not advertise as to the noncollec¬ 
tion of sales tax from purchasers does not deprive 
retailers of the constitutional right of free 
speech.5*^® 

§ 213(14).-Exercise of Congres¬ 

sional Powers in General 

Freedom of speech and of the press, as secured by 
the First Amendment to the federal Constitution Is sub¬ 


ject to restriction by the proper exercise of congressional 
powers, such as the enactment of legislation necessary 
for the national security. 

As a general rule, freedom of speech and of 
the press, as secured by the First Amendment to 
the federal Constitution is subject to restriction by 
the proper exercise of congressional powers,^*®® 
as for example, by acts of congress prohibiting the 
importation of obscene books or writings,^ or 
prohibiting the misbranding of products, under 
which books distributed in connection with the prod-r 
uct are summarily seized,^*® or requiring persons 
carrying on specified activities in the United States 
as agents of foreign principals to identify them¬ 
selves by filing a registration statement A stat¬ 
ute regulating lobbying to influence legislation by 
congress has been held not to violate the First 
Amendment,^-!® and congress may validly confer 
authority on a committee to investigate '^lobbying," 
provided the authorized investigation is confined to 
representations made directly to congress, its mem¬ 
bers, or its committees.‘^‘20 Xhe First Amendment 
does not render invalid a statute making it a mis¬ 
demeanor to refuse to testify as a witness before 
either house of congress.^*26 


Tax based on pirciilation 
License tax Imposed on newspa¬ 
pers by ordinance based on volume of 
circulation and graduated by scale 
was void as impairing freedom of 
press. 

Fla.—City of Tampa v. Tampa Times 
Co., 16 So.2d 612, 163 Fla. 709. 
a.5 Ky.—^Reuben H. Donnelley Cor¬ 
poration V. City of Bellevue, 140 S. 
W.2d 1024, 283 Ky. 162. 

3.10 U.S.—Jones v. City of Opelika, 
Ala., Ariz. & Ark., 63 S,Ct. 890, 319 

U. S. 103, 87 L.Ed. 1290—Bowden 

V. City of Port Smith, Ark., 63 S. 
Ct 890, 319 U.S. 103, 87 L.Ed. 1290 
—Job in V. State of Arizona, 68 S. 
Ct. 890, 319 U.S. 103, 87 L.Bd. 1290. 

m.—City of Blue Island v. Kozul, 41 
N.B,2d 616, 379 Ill. 611. 

Mich.—^People v. Lechner, 11 N.W.2d 
918, 307 Mich. 358. 

Vt—State V. Greaves, 22 A.2d 497, 
112 Vt. 222, followed in State v. 
Johnson, 22 A.2d 601, 112 Vt. 230, 
State V. Clemons, 22 A.2d 601, 112 
Vt 281 and 22 A.2d 602, 112 Vt 
232. 

3.16 U.S.—^Murdock ' v.'* ’ Common¬ 
wealth of Pennsylvania, 63 S.Ct 
870, 882, 89L 819 U.S. 106, 157, 87 
L.Ed. 1292, 1324, 146 A.L.R. 81. 

D.C.—^Busey v. District of Columbia, 
138 F.2d 692, 78 U.S.App..D.C. 189. 
Va.—^McConkey v. City of Fredericks¬ 
burg, 19 .S.B.2d 682, 179 Va. 566. 
3.30 U.S.—^Murdock v. Common¬ 

wealth of Pennsylvania, 63 S.Ct 
■8T0. 882, 891, 819 U.S. 105, 167, 87 
L.Bd. 1292, 1824, 146 .A.Ii.R. 8L 


Finaaolal bnrdexui 
The exception from a license tax 
of a preacher who preaches, or a pa¬ 
rishioner who listens, does not mean 
that either is free from all financial 
burdens of government, including tax¬ 
es on income or property. 

U.S.—Follett V. Town of McCormick, 
S.C., 64 S.Ct 717, 321 U.S. 573, 88 
L.Bd. 988, 162 A.L.II. 317—Murdock 

V. Commonwealth of Pennsylvania, 
63 S.Ct 870, 882, 891, 319 U.S. 106, 
157, 87 L.Ed. 1292, 1324, 146 A.L.R. 
81. 

3.25 Cal.—In re Porterfield, 168 P. 
2d 706, 28 Cal.2d 91, 167 A.L.R. 675. 

3.30 Tenn.—^Hooten v. Carson, 209 S. 

W. 2d 273, 186 Tenn. 282. 

3.50 U.S.—U. S. V. Orman, C.C.A.N. 
J.. 207 P.2d 148. 

4. U.S.—Besig v. U. S., C.A.Cal., 208 
F.2d 142—U, S. V. One Book, Enti¬ 
tled '"Contraception," by Marie C. 
. Stopes, D.C.N.T., 61 F.2d 626—U. S. 
V. One Obscene Book Entitled “Mar¬ 
ried Love," D.C.N.T., 48 F.2d 821. 

4.5 U.S.—^U. S. V. 8 Cartons, Contain¬ 
ing "Plantation 'The Original' etc., 

' Molasses;" D.C.N.T., 103 F.Supp. 
626. 

4.10 D.C.—U. S. V. Peace Informa¬ 
tion Center,^ D.C., 97 F.Supp. 255. 

4.16 U.S.—U. S. V. Harriss, App.D.C., 
7.4 S.pt 808, 847 U.S. 612, 98 L.Bd. 
989. 

D.C.—^U. S. V. Slaughter,' D.C., 89 F. 
Supp. 206. ' 


Xndireot Vdstraint 

Even if Federal Regulations of 
Lobbying Act with respect to per¬ 
sons other than those defined there¬ 
in, might act as a deterrent to their 
exercise of First Amendment rights, 
such restraint would be at most an 
Indirect one resulting from self-cen¬ 
sorship, comparable in many ways to 
restraint resulting from criminal li¬ 
bel laws, and hazard of such restraint 
Is too remote to require striking down 
statute which on its face is. other¬ 
wise plainly within area of congres¬ 
sional power and is designed to safe¬ 
guard a vital national interest. 

U.S.—^U. S. V. Harriss, App.D.C., 74 
S.Ct. 808, 847 U.S. 612, 9$ L.Ed. 
989. 

Particular provision held invalid 
Provision of Lobbying Act prohib¬ 
iting persons convicted of violations 
thereof from attempting to influence 
directly or Indirectly passage or de¬ 
feat of any proposed legislation by 
congress for a period of three years 
Is violative of the constitutional right 
of freedom of speech. 

D.C.—^National Ass’n of Mfirs. of U. 
S. V. McGrath, D.C., 168 F.Supp. 
610, vacated on other grounds Mc¬ 
Grath V. National Ass'n of Mfrs. of 
U. S., 73 S.Ct. 31, 344 U.S. 804, 97 
L.Ed. 627, rehearing denied 73 S. 
Ct 181, 344 U.S. 887, 97 L.Ed. 687. 
4.20 U.S.—^U. S. V. Rumely, APP*I>-C., 
73 S.Ct 643, 346 U.S. 41, 97 L,Bd. 
770. 

4.25 D.C.—U. S. V. Emspak, D.C., 96 
F.Supp. 1010. . ; . . 



§ 213(14) CONSTITUTIONAL LAW 

Freedom of speedi with respect to acts and utter¬ 
ances calculated to interfere with the power of con¬ 
gress to provide for the common defense and to 
insure the survival of the nation is a qualified free- ^ 
dom, and it may not be construed so as to pre¬ 
vent legislation necessary for the national secu¬ 
rity.When speech or propaganda clearly pre¬ 
sents an immediate danger to the national security, 
the protection of the First Amendment ceases, and 
congress may legislate on such matters and may 
investigate the facts in order to determine the need 
for action and the kind of action that should be 
taken.4-86 While congress may not authorize one 
of its committees to inquire generally into attempts 
to influence public opinion on national affairs by 
books, pamphlets, and other writings,the creation 
of a Senate committee,^*^5 or a House Un-.^erican 
Activities Committee^-S® to investigate the extent, 
nature, and effects of subversive activities of per¬ 
sons under the domination of movements seeking 
to overthrow the government of the United States 


16 C. J.S. 

by force or violence, does not violate the First 
Amendment. Accordingly such constitutional pro¬ 
vision does not forbid the gathering of informa¬ 
tion by such committees on propaganda activities,^-55 
the questioning of a witness as to his membership 
in the Communist Party or belief in communism,^-50 
or the requirement of disclosure by a witness of 
books, records, documents and correspondence per¬ 
taining to a society of which the witness was 

chairman.4-55 

Control of aliens. While it has been held that 
the wide discretion of the federal government with 
respect to permitting aliens to remain within the 
United States is restricted by the First Amend- 
ment,4-75 the constitutional right of freedom of 
speech and of the press is not infringed by a stat¬ 
ute excluding alien anarchists,5 or by a statute 
making it a felony for an alien knowingly to falsely 
represent himself to be a citizen of the United 
States.5-5 The naturalization and denaturalization 


4.30 U.S.—Warren v. XT. S., CA.Kan.t 
177 P.2d 696, certiorari denied 70 
S.Ct 486, 338 U.S. 947, 94 Ii.Ed.-584. 
D.C.—Communist Party of U. S. v. 
Subversive Activities Control 
Board, CA, 223 P.2d 631.. 
XadtemeiLts to violence 

It is within bounds of reasonable 
abridgement of freedom of expression 
that the security of the community 
life may be protected against incite¬ 
ments to acts of violence and over¬ 
throw by force of orderly govern¬ 
ment. 

U.S.—U. S. V. Schneiderman, D.CCaL, 
102 F.Supp. 87. 

Bsplonage Act forbidding communi¬ 
cation of prohibited Information to 
axivantage of any foreign country 
when done so with reason to believe 
that same is to be used to' injury 
of United States or to advantage of 
foreign nation, is not invalid under 
First Amendment to Federal Consti¬ 
tution, since statute forbids nothing 
except communication and communi¬ 
cation to foreign government of se¬ 
cret material is not within, area of 
protected free speech. 

U.S.—^U. S. V. Rosenberg, aANT.T., 
196 F.2d 683, certiorari denied Ros¬ 
enberg V. U. S., 73 S.Ct 20, 344 U. 
S: 838, 97 662, and Sobell v. 

U. S., 73 S.gt 21, 344 U.S. 838, 97 
< X^Ed. 652, rehearing denied Rosen¬ 
berg v. U. a, 73 act 134, 344 U.S. 
889, 97 L.Bd. 687, and Sobell v. 
U. a, 73 act 180 , 344 U.a 889, 97 
lU.Ed. 687, rehearii^ denied 74 S.Ct 
860, 347 U.a 102 i 9$ UEd. 1142. 

4.35 U.0.—U. a V. Josephson, C,CJL 
N.T., 165 F.2d 82, certiorari denied 
68 S.Ct 609, 833 U.S. 838, 92 L.Bd. 
‘1122, rehearing dented 68 -S.Ct 731, 
883 U.a 868, 92 IuBdi '1138; rehear¬ 


ing denied 69 S.Ct 294, 835 U.S. 899, 
93 L.Bd. 434. 

4.40 D.C.—Rumely v. U. S., 197 F.2d 
166, 90 U.S.App.D.C. 382, affirmed 
73 act 643, 346 U.a. 41, 97 L*.Ed. 
770. 

4.45 D.C.—U. S. V. Itattimore, CA, 
215 F.2d 847. 

4.50 D.C.— Marshall v, U. S., 176 P. 
2d 478, SS'UaApp.D.C; 184, certio¬ 
rari denied 70 S.Ct 663, 339 U.S. 
933, 94 Li.Ed. 1352, rehearing denied 
70 act 976, 339 U.S. 969, 94 UBd. 

I 1369—Barsky v. U. S., 167 F.2d 241, 
83 U.S.App.D.C. 127, certiorari de¬ 
nied 68 act 1611, 334 U.a 848, 92 
L.Bd. 1767, rehearing denied 70 S. 
Ct 1001, 339 U.S. 971, 94 UBd. 1879. 
U. S. V. Dennis, D.C., .72 F.Supp. 

; 417, affirmed 171 F.2d. 986, 84 US. 

App.D,C. 31, affirmed 70 S.Ct 619, 
839 U.S. 162, 94 L.Bd. 734, rehear¬ 
ing denied 70 S.Ct 799, 339 US. 

. .950, 94 UEd. 1364—U S.. v. Bryan, 
D.C., 72 F.Supp. 58, iffirmed Bar- 
sky V. U S., 167 F.2d 241, 88 US. 
.APP.D.C. 127, certiorari denied 68 
act 1611, 334 US. 843, 92 UBd. 
.1767, affirmed Morford v. U S., 176 
F.2d 64, 86 U.SApp.D.C,' 172, affirm¬ 
ed 70 act 686, 389 U.S. 258, 94 L. 
Ed. 815, rehearing denied Barsky 

V. u a, 70 act 1001, 339 us. 

.971, 94 L.Ed. 1879,. 

4.55 U.S. — ^U. S. V. Josephson, C.CA. 
N.Y., 166 F.2d 82, certiorari denied 
68 act 609, 888 US.. 838, 92 L.Ba 
1122, rehearing denied 68 S.Ct 781, 
333 U.a 858, 92 L.Bd.'1138, rehear¬ 
ing denied 69 aCt 294, 335 U.S. 899, 
93 .L.BCL 434 : 

D.C.—U. S. V. Fitzpatrick, D.C., 96 F. 

. Supp. .491. 

4.60 D.C.—Lawson v. U a, 176 F,2d 

1134 


49, 85 U.S.App.D.C. 167, certiorari 
denied 70 S.Ct 663,. 339 U.S. 934, 94 
L.Ed. 1352, rehearing denied 70 S. 
Ct 994, 339 US. 972, 94 L.Ed. 1379 
—Trumbo v. U. S., 176 F.2d 49, 86 
UaApp.D.C. 167, certiorari denied 
70 act 668, 339 US. 934, 94 L.Ed. 
1863, rehearing denied 70 S.Ct 995, 
839 US. 972, 94 L.Bd. 1379—Barsky 
V. U. a, 167 F.2d 241, 83 US.App. 
D.C. 127, certiorari denied 68 S.Ct 
1611, 334 US. 843, 92 UEd. 1767, 
rehearing denied 70 S.Ct 1001, 339 
US. 971, 94 L.Bd. 1379. 

4.66 D.C.—Marshall v. U S., 176 F. 
2d 473, 86 U.aApp.D.a 184, certio¬ 
rari denied 70 aCt 668, 339 U.S. 
933, 94 L.Ed. 1352, rehearing de¬ 
nied 70 act 976, 339 U.S. 969, 94 L. 
Ed. 1369. 

4.70 US.—^Latva v. NicoUs, D.C 
Mass., 106^ F.Supp. 668. 

5. US.—U a V. Parson. D.CCal., 
22 F.Supp. 149. 

U a V. Williams, C.C.N.T., 126 
F. 268, affirmed 24 aCt 719, 194 
US. 279, 48 L.Bd. 979. 

Oonstruotlon of immigration, statutef 
I Statutory restrictions on immigra¬ 
tion, like all other statutes, are, if 
possible, to be construed- in accord¬ 
ance with the spirit as well as with¬ 
in the letter of the constitution, In¬ 
cluding its declaration for freedom 
of speech. ... 

US.—Colyer y. Skefflngton, D.C.Mas8., 
265 F. 17, reversed on other 
groimds, C.G.A, Sketogton v. Kat- 
, zefC, 277 ;F. 122^ * 

5.5 US.—U S. V. Franklin, CAUL, 

- 188 F.2d 182—U a Y. Tandaric, C 
CAInd., 152.F.2d 3,. certiorari de- 
, nled 66 act. .702.i;827 “Ua 786, 90 
UEd. 1012. V 
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statutes do not improperly circumscribe liberty of 
political thought,5-10 and it is not improper for con¬ 
gress to require an alien making application for an 
alien departure permit to disclose his membership 
in, or affiliation with, the Communist Party.6-i6 Al¬ 
so the right of free speech is not denied by a stat¬ 
ute authorizing deportation of aliens for affiliation 
with subversive organizations, such as the Com¬ 
munist Party,5-20 even though membership in the 
Communist Party terminated before the date of 
enactment of the statute.5*26 

§ 213(15).-Use of Mails 

Congress may regulate the postal system and deny 
mailing privileges to certain printed matter. In order 
to protect society from acts which are Immoral or other- 
wise Injurious to the people, without infringfng on the 
constitutional guaranty of free speech and free press. 

The power vested in congress by the Constitu¬ 
tion to establish post offices and post roads embraces 
the regulation of the entire postal system as dis¬ 
cussed in Post Office § 2; and tmder this power, 
and without abridging the First Amendment to 


the federal Constitution, congress may prohibit the 
use of the mails for the transmission of letters or 
circulars concerning lotteries,® or of matter alleging 
or advocating treason or forcible resistance to any 
law of the United States.*^ Also, the right of free¬ 
dom of speech and of press is not infringed by deny¬ 
ing mailing privileges to matter on the exposed 
surface of which appears language scurrilous, de^ 
famatory, threatening, or calculated and obviously 
intended to reflect injuriously on the character or 
conduct of others,® and to obscene, lewd,^ lascivious, 
indecent, or filthy matter.® Statutes may authorize 
the denial of the use of postal facilities to persons 
attempting to use the mails in a scheme to de¬ 
fraud,®*® and a statute may require the identification 
of mail df a registered Communist action organ¬ 
ization as originating with such organization.®*^® 

The object of these statutes is not to interfere 
with free speech or freedom of the press 6r with 
any rights of the people, but to protect society from 
acts which are immoral or otherwise injurious to 
the people.^® It has been said, however, by way of 


TJ. S. V. Anzalone, D;C.Pa., 100 P. 
Supp. 987, reversed on other 
grounds. C.A.. -197 P.2d 714. 

5.10 U.S.—Wixman v. U. S., C.C.Au 
CaL, 167 P.2d 808, reversed on other 
grounds 69 S.Ct 233, 335 XJ.S. 874, 
93 L.Ed. 417. 

XT. S. V. Candela, D.C.3Sr.T., 131 
P.Supp. 249—Cahehe v. Acheson, D. 
C.Haw., 84 F.Supp. 639, affirmed, 
C.A., 183 F.2d 795— XT. S. v. Orth, D. 
C.S.C., 51 F.Supp. 682, reversed on 
other grounds, C.C.A., 142 F.2d 969. 
Blsloyal B^DLtimexLts 
In action to revoke defendant’s citi¬ 
zenship and cancel his naturalization 
certlilcate, defendant W€U» not pro¬ 
tected by constitutional guaranties of 
free speech and press from proof of 
disloyal sentiments expressed by ar¬ 
ticles in German language newspa¬ 
per owned and published by him. 

XT.S.—^XJ. S. V, Orth, supra. 

State of Twlnfl 

In action to cancel naturalization 
certificates for fraud, evidence relat¬ 
ing to purposes, character and prac¬ 
tices of German-Amerlcan Bund and 
its predecessors to which defendants 
belonged was competent , as bearing 
on state of mind of defendants when 
they took oath of allegiance, as 
against oontention that defendants* 
constitutional rights of free speech 
and assembly rendered s^Lch evidence 
inadmissible. 

U.S.—U. S. V. Hauck, C.C.A.N.T., 155 
F.2d 141. 

S.18 D.a—XT. S. V. Blsler, D.C. 76 
F.Supp. 640, affirmed 176 F.2d 21, 84 
XJ.S.APP.B.C. 404, motion denied 69 
act 1150, 337 U.S. 912, 93 L-Bd. 


1723, certiorari denied 69 S.Ct 1584, 
337 U.S. 958, 93 li.Bd. 1758. 

5.20 U.S.—Wolf V. Boyd, C. A Wash., 
215 P.2d 377—Quattrone v. Nlcolls, 
C.AiiIass., 210 F.2d 613, certiorari 
denied 74 S.Ct 786, 347 U.S. 976, 
98 L.Ed. 1116. 

Latva V. Nicolls, D.C.M:ass., 106 
F.Supp. 658—^Harisiades y. Shaugh- 
nesSy, D.C.Nr.T., 90 F.Suppi 397, mo¬ 
tion denied 90 F.Supp. 431, reversed 
on other grotmds, C.A, U. S. ex rel. 
Harisiades v. Shaughnessy, 187 F. 
2d 137, affirmed 72 S.Ct 512, 342 
U.S. 580, 96 L.Ed. 586, rehearing 
denied 72 S.Ct 767, 343 U.S. 936, 96 
Ij.Ed. 1344 and Coleman v. McGrath, 
72 act. 768, 343 U.S. 936, 96 UBd. 
1344—Ex parte Bridges, D.C.CaL, 
49 F.Supp. 292, affirmed, C.C.A, 
Bridges v, Wixon, 144 F.2d 927, re¬ 
versed on other grounds 65 S.Ct 
1443, 326 U.S. 135, 89 UEd. 2103. 
Custody 

Action of attorney general in con¬ 
tinuing alien in custody under pro¬ 
visions of Subversive Control Act 
pending deportation proceedings, did 
not violate First Amendment 
U.S.—Zydok v. Butterfield,. B.CMich., 
94 F.Supp. 838, reversed on other 
grounds, CwA, 187 F.2d 802, vacated 
on other grounds Butterfield v. Zy- 
: dok, 72 act 525, 342 US. 524, 96 
L.Bd. 547, rehearing denied 72 S.Ct 
1069, 348 Ua 988,. 96 L..Ed. 1375. 
6.26 U.S.—Harisiades v. Shaughnes¬ 
sy, N.T., 72 act 512, 842 US. 586, 
96 USd. 586, rehearing denied 72 
act 767, 343 U.S. 936, 96 UEd. 
1844, and Coleman v. McGrath, 72 
act 768, 348 U.S. 986, 96 UEd. 

. 1344, .. 


e- US.—Homfer v. U. S., KT., 12 
act 407, 148 U.S. 207, 86 U.Ed. 
126—Ex parte Rapier, 12 aCt 374, 
143 US. 110, 86 KBd. 93. 

49 ax p 1221 note 57 [b]. 

7. U.S.-^itlow V. Klely, D.CN.Y., 
44 F.2d 227, affirmed, C.C.A, 49 F. 
2d 1077, certiorari denied 52 aCt 
29, 284 U.S. 648, 76 L.Ed. 550. 

B.C.—Burleson v. .U S., 274 P. 749, 
51 ApptD.C. 65, error dismissed U. 
a ex rel. Workmen’s Co-operative 
Pub. Ass'n V. Work, 43 aCt 246, 
260 US. 757, 67 UEd. 499. 

49 ax p 1159 note 35. 

8. US.—Warren v. U. S., Kan., 183 
F. 718, 721, 106 aC.A 156, 33 L. 

R. A,N.a, 800 . 

9. US.—Rebhuhn v. Cahill, D.CM.T., 
81 F.Supp. 47. 

Tyomles Pubi Co. v* U. S., Mich., 
211 F. 885, 128 C.C.A 47, 

D.C.—Sunshine Book Co. v. Summer- 
field, D.a, 128 F.Supp. 664—Es- 
Quire, Inc., v. Walker, D.C., 55 F. 
Supp. 1015, reversed on other 
grounds, C.C.A, 151 F.2d 49, affirm¬ 
ed 66 act 456, 327 U.S. 146, 90 D. 
Ed. 418. 

49 ax p 1159 note $7. 

9.6 U.S.—^Donaldson v. Read Maga¬ 
zine, App.D.a, 68 S.Ct 591, 333 U. 
a 178, 92 Ii.Ed. 628. 

9.10 p.a —Communist Party of U. 

S. V. Subversive Activities Control 
Board, QA, 223 F.2d 631. 

la US.—GiUow V. Klely, D.aN.X., 
44 F.2d 227. afiarmed, C.aA, 49 ,F. 
2d 1077, certiorari denied' 62 S.Ct 
29, 284 US. 648, 76 KBd. 550. 

49 ax P 1159 note 39. 
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dictum, that when printed matter is excluded from 
the mails its transportation by any other means may 
not be forbidden by congress,!^ although, as dis¬ 
cussed in Commerce § 63, congress, under the com¬ 
merce clause, may exclude illegitimate articles from 
interstate commerce. Jf a publication is not actually 
obscene or otherwise unlawful, the publisher’s right 
of free speech is clearly involved as a result of 
the withholding of second-class mail service.l^-5 

§ 213(16)* —-Regxilation of News¬ 

papers and Other Publications 

Publishers, of newspapers and other publications are 
protected by the constitutional guarantees of freedom of 
speech and of the press to the same extent as the public 
at large, but ordinarily they enjoy no additional Immunity 
and are subject to provisions of general laws of govern¬ 
ment and are responsible for abuse of the right of free 
publication. 

While the publishers of newspapers, magazines, 
etc., are protected by the constitutional guaranties 
of freedom of speech and of the press to the same 
extent as the public at large,ordinarily they en¬ 


joy no additional immunity and are responsible 
for abuse of the right of free publication oh the 
same principles as are other persons.^* A newspa¬ 
per is a business in addition to being a medium for 
the dissemination of news and opinions, and as such, 
notwithstanding the protective provisions of the 
First Amendment, it is subject to provisions of gen¬ 
eral laws of govemment,i^-5 to commercial regu¬ 
lations affecting persons engaged in other busi¬ 
ness pursuits,is.io and to exercise of the taxing 
power, as discussed supra § 213 (13). So a news¬ 
paper publishing company is not immtme from the 
regulation of incidents of the newspaper business 
that do not restrict its freedom to publish,18*16 and 
the constitutional guaranty of free speech and free 
press is not violated by the application of the Fair 
Labor Standards Act to newspapers.i8*20 ^ in¬ 
junction against the attempt by a newspaper to mo¬ 
nopolize advertising and news channels by refusing 
to publish advertisements for local merchants who 
advertised through radio stations in order thereby 
to destroy such stations does not violate any guar- 


11. U.S.—Ex parte Rapier, 12 S.Ct. 
874; 148 U.S. 110, 36 L.Ed. 93—In 
re Jackson, N.Y., 96 U.a 727, 24 
KEd. 877. 

II. 6 D.C.—^Esquire, Inc., v. Walker, 
151 P.2d 49, 80 U.S.APP.D.C. 145, 
afELrmed 66 S.Ct 45$, 327 U.S. 146, 
90 KEd. 418. 

12 . Fla.—Annenbergr v. Coleman, 163 
So. 406, 121 Pla. 133. 

12 C.J. p 963 note 91—46 C.J. p 40 
note 47. 

13. U.S.—^Pulvermann v. A. S. Abell 
Co., D.CMd., 131 P.Supp, 617. 

Pla.—^Pennekamp v. State, 22 So.2d 
875, 156 Pla. 227, reversed on other 
grounds 66 S.Ct 1029, 828 U.S. 331, 
90 L.Ed. 1295. 

Ga.—McGill V, State, by Davis, 74 S. 
B.2d 78, 209 Ga. 600—^Barwick v; 
Wind, 48 S.E.2d 523, 203 Ga. 827. 

III. —Cooper V. Illinois Publishing & 
Printing Co., 218 IlLApp. 96. 

Mol—State ex rel. Pulitzer Pub. Co. 
V. Coleman, 162 S.W.2d 640, 847 
Mo. 1239. 

Pa.—^McAndrew v. Scranton Republl- I 
can Pub. Co.. 67 A.2d 730, 166 Pa. | 
Super. 276, reversed on other! 
grounds’72 A2d 780, 364 Pa. 604. | 

W.Va.—^Bailey v. Charleston Mall 

- Ass’n, 27 S.B.2d 837, 126 W.Va. 292, 

‘ 160 A.Lr.R. 848. 

12 aj. p 953 note 92—36 Clj. p 1273 
note 66. 

Defamation see Libel and Slander § 

121 . ' ' . 

13.5 U.S.—Application of Walling, D. 
GN.J., 49 F.Supp. 659, reversed on 
other grounds, C.C.A., Willing- v. 
News Printing Co:, 148 P.2d 67, af¬ 
firmed 66 S.Ct^ 434. 327 U.S. 186, 
90 LJEJd. 614, 163 A.L.R.: 63L 


N.J.—City of Absecon v. Vettese, 100 
A.2d 750. IS N.J. 681. 

Regulation of newspapers see News¬ 
papers S 32. 

NatloiLal Ikabor RelatloiLB Act as 
applied to an instrumentality engaged 
in interstate commerce of gathering 
and distributing news to newspapers 
in United States and foreign coun¬ 
tries, which instrumentality discharg¬ 
ed editorial employee because of his 
activity in labor organization and 
agitation for collective bargaining 
does not abridge freedom of speech 
or of the press. 

U.S.—Associated Press v. National 
Labor Relations Board, N.Y., 67 S. 
Ct. 650. 301 U.S. 103, 81 L.Bd. 968. 
D.C.—^Press Co. v. N. L. R. B., 118 
P.2d 937, 73 App,D.C. 103, ^certiorari 
denied 61 S.Ct. 1118, 813 U.S. 695, 
85 L.Ed. 1648. 

13.10 N.Y.—^People v. Passafume, 22 
N.Y.S.2d 786. 

13.15 U.S.—^Fleming v. Lowell Sun 
Co., D.C.Ma^., 36 P.Supp. 320, va¬ 
cated on other grounds, C.C.A., 
Lowell Sun Co. v. Fleming, 120 F. 
.. 2d 213, affirmed 62 S.Ct 793, 315 
U.S. 784, 86 L.Ed. 1190. 

Advertisixig rates 

The statute establishing the com¬ 
mercial advertising rate as maximum 
rate for political advertising in news¬ 
papers or by radio stations does not 
abridge freedom of press. 

N.H.—Chronicle & Gazette^ Pub, Co. 
: V. Attorney General, 48 A.2d 478, 94 
,N.H. 148, 168 A.L.R. 879, appeal 
. dismissed 67 S.Ct 496, 829 U.S; 690, 
"91 LuEd. 604, rehearing denied 67 
S.Ct 632, 329 U.S. 836, 91 L.Ed. 707. 
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13.20 U.S.—Oklahoma Press Pub. Co! 
V. Walling, N.J. & Okl., 66 S.Ct 494, 
327 U.S. 186, 90 LJEJd. 614, 166 A 
L.R. 631—^News Printing Co. v. 
Walling, N.J. & Okl., 66 S.Ct 494; 
327 U.S. 186, 90 L.Bd. 614, 166 AL. 

R. 6 31. 

Sun Pub. Co. ▼. Walling, ac.A 
Tenn., 140 P.2d 446, certiorari de¬ 
nied 64 S.Ct 946, 322 U.S. 728, 88 
L.Bd. 1564. 

Fleming v. Lowell Sun Co., D.C. 
Mass., 36 F.Supp. 320, vacated on 
other grounds, C.C.A, Lowell Sun 
. Co. v. Fleming, 120 F.2d 218, affirm¬ 
ed 62 act 793. 315 U.a 784, 86 L. 
Ed. 1190. 

N.Y.—^Mabee v. White Plains Pub. 
Co., 41 N.Y.S.2d 634, 180 Misc. 8. 
reversed on other grounds 46 N.Y. 

S. 2d 479, 267 App.Div. 284, affirmed 
68 N.B.2d 620, 293 N.Y. 781, mo¬ 
tion denied 60 N.E.2d 848, 294 N.Y. 
701, reversed on other grounds 66 
act 611 , 327 U.a 178, 90 L.Bd. 
607, remittitur amended 68 N.B. 
2d 604, 296 N.Y. 627, conformed 
to 68 N.Y.a2d 906, 271 App.Div. 
1026. 

Froduotioit of books and records 
An order requiring newspaper com¬ 
pany to produce books' and recdrds 
concerning wages and hours of its 
employees pursuant to subpoena 
duces tecUm of Administrator of 
Wage and Hour, Division does not 
violate constitutional guarantee of 
freedom of press. 

U,S.—Walling V. News Printing Co., 
C.C.AN.J;, 148 F.2d 67, affirmed 
66 act 494, 827 U.S. 186, 90 DEd. 
614, 166 AL.R. 63L 
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anteed freedom of the press.i8-25 A judgment 
compelling members of a co-operative news gath¬ 
ering corporation to make their news dispatches 
accessible to others than such members by enjoining 
the enforcement of the corporation’s bylaws forbid¬ 
ding members from communicating news to non¬ 
members, does not interfere with freedom of the 


§ 213(17). -Right to Be Silent and Right 

of Privacy 

While the liberty to write or speak includes the 
corresponding right to be silent, and also the liberty 
to decline to write, such right may be abridged by legis¬ 
lation In the Interests of the national welfare. The guar¬ 
anty of liberty of speech and of the press constitutes a 
limitation on the right of privacy, but such right may be 
protected as against an abuse of freedom of speech or 
press. 

As a general rule, the liberty to write or speak 
includes the corresponding right to be silent, and 
also the liberty to decline to write.i3.60 However, 
things evil in their nature or dangerous to the pub¬ 
lic welfare are not protected from public glare un¬ 
der the liberty of silence guaranteed by the con¬ 


stitution,13.65 and when legislating to avert what it 
believes to be a tlireat of evil to the national wel¬ 
fare, congress may abridge either the right of free 
speech or the right to remain silent, and may re¬ 
quire an individual to make a statement specifical¬ 
ly prescribed by congress, or to make a statement 
essential to avert the anticipated evil, without de¬ 
fining the statement.13-33 Where a statute provides 
that inquiry may be made but does not describe the 
inquiry in express terms, an individual cannot be 
forced, in violation of his freedom of silence, to 
make a specific statement tmless it appears that, 
without it, there is a clear and present danger of 
the evil apprehended by congress,i3-65 Punishment 
of a witness in a judicial proceeding for contempt 
for refusal to answer proper questions does not 
violate the First Amendment.i3-70 

Right of privacy. As noted in Right of Privacy 
§ 1, the right of privacy is recognized in some 
jurisdictions, and while it has been held that the 
guaranty of liberty of speech and of the press con¬ 
stitutes a limitation on such right,!^ in a proper 
case, such right may be protected as against an 
abuse of freedom of speech or press.i^*3 The First 


13.25 XT.S.—^Lorain Journal Co. v. U. 
S., Ohio, 72 S.Ct 181, 342 XT.S. 143, 
96 L.E<1 162. 

13.30 TJ.S.—^U. S. V. Associated Press, 
D.C.N.y., 62 P.Supp. 862, affirmed 
Associated Press v. XT. S., 65 S. 
Ct. 1416, 326 XJ.S. 1, 89 L-Ed. 2013, 
rehearlngr denied 66 S.Ct. 6, 326 
XJ.S. 802, 90 Li.Ed. 489 and Tribune 
Co. V. U. S., 66 S.Ct. 7, 826 U.S. 
803, 90 L..Ed. 489. 

13.60 Tex.—St. Louis Southwestern 
Ry. Co. of Texas v. Griffin, 171 S. 
W. 703, 705. 106 Tex. 477, L.R.A. 
1917B 1108. 

lass Ohio.—^Fawlck Airflex Co. v. 
XJnited Elec., Radio & Mach. Work¬ 
ers of America, Local 736, C. L O., 
App., 92 N.E.2d 431, appeal dis¬ 
missed 93 K.E.2d 480, 154 Ohio St. 
206. 

MemhexBhip in. Oonmmnist Party 
In proceeding: on charges against 
union official that he and another by 
participating in vicious and destruc¬ 
tive rioting had violated order which 
placed restrictions on picketing dur¬ 
ing strike, requiring official on cross- 
examination to answer questions re¬ 
garding his membership in Commun¬ 
ist Party did not infringe on his con¬ 
stitutional rights of freedom of 
spee^ press, assembly, thought, and 
association, as safeguarded by the 
Slrst and Pourteen'Ui Amendments. 
Ohio.—^Pawick Airflex Co. v. United 
Elec., Radio 6b Mach. Workers of 
America, I.©cal 736, C. I. O., supra. 
13.60 U.S.—U. S. V. Orman, cJLN.J., 
207 P.2d 148—Lawson v. U. S.. 176 
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P.2d 49, 85 U.S.APP.D.C. 167, cer¬ 
tiorari denied 70 S.Ct. 663, 839 U. 
S. 934, 94 L.Ed. 1852, rehearing de¬ 
nied 70 S.Ct. 994, 339 U.S. 972, 94 
L.Bd. 1379—Trumbo v. U. S., 176 
P.2d 49, 85 U.S.App.D.C. 167, 70 
S.Ct. 663, 889 U.S. 934, 94 L.Bd. 
1353, rehearing denied 70 S.Ct. 995, 
839 U.S. 972, 94 L.Bd. 1379. 

National Maritime Union of 
America v. Herzog, D.C., 78 F.Supp. 
146, affirmed 68 S.Ct. 1629, 334 U.S. 
854, 92 L.Bd. 1776. 

13.65 D.C.—^National Maritime Un¬ 
ion of America v. Herzog, supra 
laTO U.S.—^In re Estes. D.C.Tex., 
87 P.Supp. 461, reversed on other 
grounds, C.A., Estes v. Potter, 183 
F.2d 865, certiorari denied 71 S. 
Ct 366, 340 U.S. 920, 96 L.Bd. 664. 

14. Ga—^Pavesich v. New England 
L. Ins. Co., 60 S.B, 68, 122 Ga 190, 
106 Am.S.R. 104, 69 L.R.A. 101, 2 
Ann.Cas. 661. 

N;T.—^Rubino v. Slaughter, 13$ N.T.S. 
2d 878. 

Bight not absolute 

The right of privacy, in the sense 
of being protected fxom uhdesired 
publicity Is' hot absolute, but must 
be balanced against the public inter¬ 
est in the dissemination of news and 
Information consistent with the dem¬ 
ocratic processes under the constitu¬ 
tional guaranties of freedom of 
speech and of the press, and the 
right of privacy may hot. be extend¬ 
ed to prohibit any publication of mat¬ 
ter which may be of public or gen¬ 
eral interest, but the general object 

1137 


of the right is instead, to protect 
the right of privacy of private life, 
as determined by norm of the ordi¬ 
nary man. 

Cai—Gill V. Hearst Pub. Co., 263 P. 

2d 441, 40 CaL2d 224. 

Dlsdosiira of claim of pzlvilega 

There is no constitutional guaran¬ 
tee that one who sees fit to exercise 
privilege against self-incrimination 
shall be entitled to do so in private 
and without notoriety, and, therefore, 
fact that resolution directing Attor¬ 
ney General to conduct inquiry into 
existence of subversive activities au¬ 
thorized Attorney General to make 
public information obtained through 
the investigation, thereby possibly 
authorizing disclosure that witness in 
such Investigation had claimed con¬ 
stitutional privilege against self-ln- 
criminatlon, did not render such reso¬ 
lution unconstitutionaL 
N.H.—^Nelson v. Wyman, 106 A.2d 

766. 99 N.H. 83. 

14.5 Cah—Ballew v. Davis, 173 P. 

2d 817, 76 CaLApp.2d 418. 

Fnblio iuteorest 

The rule that whether occasion is 
one of proper public interest is for 
trial court .in action for damages 
based on violation of plaintiffs right 
of privacy, hut that If court decides 
that matter is outside scope of prop¬ 
er public interest and that there is 
substantial evidence tending to show 
a serious, unreasonable, unwarranted 
and offensive interference with an¬ 
other's private affairs, then case, is 
for jury, does not interfere with the 
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Amendment does not purport to protect the right 
of privacy and does not require that the audience 
of one exercising his right of expression shall have 
volunteered to listen that is, the First Amend¬ 
ment is concerned with freedom of thought and, 
expression of the speaker or writer, not with the 
conditions under which the auditor or listener re¬ 
ceives the message, so that one need not, as a 
condition precedent to his right of free speech, se¬ 
cure permission of his auditor.^^-^^ The constitution¬ 
al guaranty of free speech and free press does not 
undertake to permit the unbridled appropriation or 
exploitation of the name, picture; or personality of 
an individual for purely commercial purposes, with 
the state powerless to enact appropriate forbid¬ 
ding or remedial legislationA^*20 In the taking 
and publication of photographs, the privilege of 
privacy reposes certain limitations on the freedom 
of the press,^^‘26 and the publication otf the photo¬ 
graph of a person without his consent is an abuse 
of the liberty of the press and is not protected by 
the constitutional guaranty.^® 
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§ 213(18). —— Moving Pictures, Pla3rB, and 
Shows 

Expression of Ideas by means of moving pictures, 
plays, or shows Is Included within the free speech and 
free press guaranties of the federal and state constitu¬ 
tions. 

Moving pictures, like newspapers and radio, are 
included in the “press” whose freedom is guaran¬ 
teed by the federal Constitution.i5-20 In other 
words, expression of ideas by me^s of moving, 
pictures is included within the free speech and free 
press guaranties of the First and Fourteenth Amend- 
ments,i5-26 and this is 'the rule notwithstanding 
the facj: that motion pictures are a large-scale busi¬ 
ness conducted for private profit,i5.8a and the al¬ 
leged fact that moving pictures possess a greater 
capacity for evil, particularly among youth of the 
community, than other modes of expression.i6-35 
Accordingly, vrhile there are some state court de¬ 
cisions sustaining such legislation,i5.'40 it has been 
held by decisions of the supreme court of the 
United States, among others, that statutes and or¬ 
dinances providing for the examination and cen¬ 
sorship of moving picture films before their public 


freedom of the press or its effective 

exercise, but only limits Its abuse. 

Mo.—^Barber v. Time, Inc., 159 S.W. 
2d 291, 348 Mo. 1199. 

14.10 U.S.—N. Ii. R. B. V. Montgrom- 
ery Ward & Co., aC.A.8, 157 F.2d 
486. 

14.15 Li. R. R V. Montgom¬ 

ery Ward & Co., supra. 

14.20 U.S.—Donahue ’ v. Warner 
Bros. Pictures, C.A.Utah. 194 P.2d 
6 . 

14.25 U.S.—^Tribune Review Pub; Co. 
V. Thomas, D.C.Pa, 120 P.Supp. 
362. 

16. Ga.—^Paveslch v. New England 
L. Ins. Co., 50 S.E. 68, 122 Ga. 190, 
106 Am.S.R 104, 69 L.RA. 101, 2 
Ann.Cas. 561. 

Md.—^Ex parte Sturm, 136 A- 812, 152 
Md. 114, 61 A.L.R 856. 

15i30 U.S.—^U. S. V. Paramount Pic¬ 
tures, N.T., 68 S.Ct. 916, 884 U.S. 
131, 92 REd. 1260. 

D.a—Rumely v. U. S„ 197 P.2d 166, 
90 U.S.APP.D.C. 882, affirmed 78 S. 
Ct 643, 845 U.S. 41, 97 L.Ed: 770. 

Ohio.—Superior Films, Inc. v. De¬ 
partment of Ed., Division of Film 
Censorship, 112 N.E.2d 311, 159 
Ohio St. 815, reversed on other 
grounds 74 S.<X.' 286, 346 U.S. 587, 
98Ii.Ed. 829. 

State V. Smith, Mun., 108 N.E.2d 
582. 

Oooaisa 

—^Thayer Amusement Corporation 
v: Moulton, 7 A,2d 682, 68 R.I. 182, 
124 A.Ii.R. 236. 


Question held mot inveliveia 
Suit to enjoin violation of the 
Sherman Anti-Trust Act in exhibition 
of motion pictures, especially in first- 
run theaters, but not involving mo¬ 
nopoly in production of moving^ pic¬ 
tures, did not present a question of 
freedom of press under ithe First 
Amendment. 

U.S.—^U. S. V. Paramount Pictures, N. 
T., 68 S.Ct 915, 384 U.S. 131, 92 
LJSd. 1260. 

Sard’s Day 

Statute authorizing city manager 
to withhold license and commission¬ 
er of public safety to withhold writ¬ 
ten approval of motion pictiii^ on 
the Lord’s Day as not being in keep¬ 
ing with the character of the day and 
inconsistent' with its due observance 
is void on its face as a prior res'tralnt- 
on freedom of speech and of press 
guaranteed by First and Fourteenth 
Amendments. 

Mass.—Brattle Films, Inc. v. Com¬ 
missioner of PubUc Safety, 127 N. 
E2d 891. 

16.25 U.S.—^Joseph Burstyn, Inc. v. 

Wilson, N.X, 72 S.Ct 777, 348 U.S. 

. 495, 96 L.Ed. 1098. 

Ohio.—RK.O. Pictures v. HissOng, 
Coih.PL, 128 N.B.2d.441. 

EuteartaifiTTiemt 

The importance of motion pictures 
as an organ of public opinion as re- 
specto liberty of speech and of the 
press is not lessoned by thO fact that 
they. are designed to entertain as 
well as to inform. 
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U.S.—Joseph Burstyn, Inc. v. Wil¬ 
son, N.Y., 72 act. 777, 848 U.S. 

495, 96 LEd. 1098. 

Newsreels 

Motion picture newsreels are en¬ 
titled to same constitutional protec¬ 
tion from prior restraint aa news¬ 
papers and other publications. 

Ohio.—State v. Smith, Mun,, 108 N. 
B.2d 682. 

15.30 U.S.—Joseph Burstyn, Inc. v. 
Wilson, N.T., 72 S.Ct 777, 343 U.R 

496, 96 L.Bd. 1098. 

Ohio.—State v. Smith, Mun., 108 N. 
E.2d 582. 

15.35 U.S.-^—Joseph Burstyn, Inc. v. 
Wilson, N.T., 72 S.Ct 777, 843 U. 
S. 495, 96 L.Ed. 1098. 

15.40 N.T.—Path4 Bxch. v. Cobb, 196 
N.T.S. 661, 202 App.Div. 460. 

Ohio.—^RRO. Pictures v. BUssong, 
Com.PL, 128 ^^25' 441, 

RI.—^Thayer Amusement Corpora¬ 
tion V. Moulton, 7 A.2d 682, 68 RI. 
182, 124 A.L.R 286. 

12 CJ. p 954 note 33—62 C.J. p. 848 
note 26. 

Orouads of exolusloa. 

City ordinance authorizing a cen¬ 
sor of motion pictures to exclude mo¬ 
tion pictures which are obscenei lewd, 
licentious, profane, or which will in 
opinion of censor adversely affect 
the peace,, health, morals and good 
order of th6> clty, is not an uTinnw*. 
stitutional denial of freedom of the 
press. 

U.S,—Rd-Dr Corp. v. Smith, CJLQe^, 
188 .F.2d S62r certiorari denied 71 
B.Ct. 80, 840 U.S. 863, 95 L.Ed. 625. 
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exhibition violate constitutional guaranties of free¬ 
dom of speech and of the press, where an unlimited 
control restraining control of such films is vested 
in the censor.i6.46 However, the fact that mov¬ 
ing pictures are included within these constitutional 
guaranties does not authorize absolute freedom to 
exhibit every motion picture of every kind at all 
times and places,i6-60 and it has been held that there 
is a limited field in which decency and morals may 
be protected from the impact of offending motion 
picture films by prior restraint under proper cri¬ 
teria and standards.i6*66 ^ statute forbidding the 
operation of a theater in certain places without a 
license from specified officials, and which makes 
the granting of such license discretionary with the 
specified individuals violates the constitutional guar¬ 
anty of freedom of speech.^®-®® 

The performance of a play or show is a form of 
speech and expression protected by the state and 
federal constitutions, and thus only in exceptional 
cases subject, to previous restraint by means of 
withholding of a theater license or otiierwise.i®-®® 
However, the performance of an outrightly lewd 
and indecent play or show is not protected by 
the constitutional guaranty of free speech.l6.70 

§ 213(19). -Radio and Television 

Freedom of expression by way of radio and televi¬ 
sion la a freedom protected by the federal Constitution. 

Freedom of expression by way of radio and tele- 

15 ^ U.S.—Joseph Burstyn, Inc, v. 

Wilson. N.Y., 72 S.Ct 777, .848 U. 

S. 496. 90 L-Ud. 1098. followed In 
Gellingr V. State of Texas, Tex.. . 72 
act. 1002, 848 U.S. 960. 96 L..Ed. 

1369—Commercial Pictures Corp, v, 

. Board of Regents of University of 
State of New Yor^ N.Y.. 74 S.Ct. 

286, 846 U.S. 687, 98 KEd. 874, and 
Superior Films, Inc. v. Department 
of Ed., Division of Film Censor¬ 
ship, Ohio. 74 S.Ct 286, 846 U.S. 

687, 98 L.Ed. 829. 

Ohio.—State v. Smith, Mun., 108 N. 

E.2d 682. 

15.60 U.S.—Joseph Burstyn, Inc. v. 

Wilson, N.Y., 72 S.Ct. 777, 843 U.S. 

496, 96 L..Ed. 1098. 

TTan —^Holmby Productions v. 

Vaughn. 282 P.2d 412, 177 Kan. 728. 

15.65 Ohio.—R. K O. Pictures v. 

Hissong, Com.PL, 128 N.E,2d 441. 

15.60 Iowa.—Central States Theatre 
Corp. V. Sar, 66 N.W.2d 460, 246 
Iowa 1264. 

15.65 N.J.—Adams Theatre Co. v. 

Keenan, 96 A.2d 619, 12 N.J. 267. 

15.70 .N.J.—Adams Theatre Co. v. 

Keena^ supra. 

15.76 U.a—American Broadcasting 


vision is a freedom protected by the federal Con¬ 
stitution, although the right of freedom of 
speech and press, as applied to radio, is necessarily 
and from the beginning more restricted than it is 
in relation to newspapers.^^'^P The constitutional 
guaranty does not, however, shield radio and tele¬ 
vision stations from the application of criminal laws 
for the protection of the general public, including 
a statute, prohibiting the broadcasting of lottery 
information.l5.86 Under its power to regulate in¬ 
terstate commerce, congress may enact a radio act 
licensing and reasonably regulating broadcasting sta¬ 
tions, as discussed in Telegraphs and Telephones 
§ 290, and the right of free speech does not include 
the right to use the facilities of radio or television 
without a license.i5.90 Under such legislation, the 
refusal of tiie regulatory body to grant a license on 
the ground of public interest, convenience or neces- 
sity,i5*96 oj. refusal to renew a license to one who 
has abused it by broadcasting defamatory and un¬ 
true matter,i5 does not violate the First Amend¬ 
ment. 

The action of a transit company in broadcasting, 
and of a regulatory commission in permitting, radio 
music, commercials, and announcements on street¬ 
cars and buses does not violate constitutional pro¬ 
visions against laws abridging freedom of speech.!®*! 
Also, such constitutional provisions are not violated 
by a statute making it unlawful to coerce a licensee 
to dnploy persons in excess of the number of em- 
i ployees needed by the licensee in the conduct of 

Co. V. U. S., N.T., 63 S.Ct. 997, 819 
U.S. 190. 87 L-Bd. 1344. 

Fla.—Smith v. Ervin, 64 So.2d 166. 
15.95 U.S.—^National Broadcastlngr 

Co. V. U. S.. N.Y.. 63 S.CL 997, 319 
U.S. 190, 87 ri.Ed. 18.44. 

Denial to aawvpapex 

Denial by Federal Communications 
Commission of . license to operate 
broadcastlngr station to a newspaper, 
on grounds that newspaper used its 
position as sole newspaper in com¬ 
munity to achieve a monopoly in ad¬ 
vertising and news dissemination did 
not constitute a violation of First 
Amendment * as denying freedom of 
the press. 

D.C.—^Mansfield Journal Co. (FM) v. 
Federal Communications Commis¬ 
sion, 180 F.2d 28. 86 U.S.App.D.C. 
102 . 

la D.C.—Trfnity Methodist Church, 
South, v. Federal Radio Commis- 
. Sion, 62 F.2d 860, 61 App.D.C. 311, 
certiorari denied 63 S.Ct. 317, 288 
U.S. 699, 77 Ij.Bd, 976. 

lai- U.S.—^Public Utilities Commis¬ 
sion of District of Columbia v. 
Poliak, App-D.C., 72 S:Ct. 818. 843 
U.S. 461, .96 Ii.Ed. 1068. 


■ Co. V. U. S., D.C.N.Y., 110 F.Supp. 
874, affirmed Federal Communica¬ 
tions Commission v. American 
Broadcasting Co., 74 S.Ct. 693, 847 
U.S. 284, 98 D.Ed. 699. 

D.C—Rumely v. U. S,. 197 P.2d 166, 
90 U.SA.PP.D.C. 382, affirmed 73 S. 
Ct. 643, 846 U.S. 41, 97 D-Ed. 770. 
"Giveaway*’ progruns 
FELct that radio and television 
"giveaway” programs might have lit¬ 
tle possible value to society does not 
deprive the producers of such pro¬ 
grams of their constitutional protec¬ 
tions of free speech. 

U.S.—^American Broadcasting Co. v. 
U. S., D.C.N.Y., 110 F.Supp. 374, af¬ 
firmed Federal Communications. 
Commission v. American Broad¬ 
casting Co., 74 act. 698, 847 U.S. 
284, 98 L.Ed. 699. 

15B0 Fla—Smith V. Ervin, 64 So. 
2d 166. 

1SJ8B U.S.—American Broadcasting 
Co. V. U. S., D.C.N.T., 110 F.Supp. 
374, affirmed Federal Communicar- 
tions Commission ri American 
Broadcasting Co., 74 S.Ct. 693, 847 
U.S. 284, 98 li.Ed. 699. 

15.80 U.S.—National Broadcasting 
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the radio broadcastinif business,by a statute i § 213(20). — Lfabor Matters, Picketing 


requiring identification of the radio broadcasts of a 
registered Communist action organization as orig¬ 
inating with such organization, 16.3 or by chain 

broadcasting regulations of the federal communica¬ 
tions commission authorizing the commission to 
cancel licenses on grounds specified in the regfula- 
tions.16.4 The right of free speech is not affected 
by a requirement that the operators of a televi¬ 
sion program procure a license to engage in the 
solicitation of funds, regardless of whether the so¬ 
licitation is express or by implied or mute con- 

duct.i-6‘6 


The constitutional guaranty of freedom of speech and 
of press extends to labor matters and the dissemination 
of facts and opinions with respect thereto, and the right 
to make known the facts of a labor dispute or grievance, 
and to picket peacefully and truthfully for a lawful pur¬ 
pose Is guaranteed by the Constitution as an Incident of 
free speech. 

As a general rule, the right of free speech and 
of free press guaranteed by the Constitution ex¬ 
tends to labor matters and the dissemination of facts 
and opinions with respect thereto.i®-® The power 
of the government to regulate labor unions with a 
view to protecting the public interest must not 
trespass on the domain set apart for free speech,16-7 


16^ TJ.S.—U. S. V. Petrillo. HI., 67 S. 
Ct. 1638, 332 U.S. 1, 91 L.Ed. 1877. 

18.3 U.S.—Communist Pajrty of U. 
S. V. Subversive Activities Control 
Board, C.A., 223 P.2d 631. 

18.4 U.S.—^Mational Broadcastinsr 

Co. V. U. S.. NT.Y., 63 S.Ct. 997, 319 

U. S. 190, 87 L.Bd. 1344. 

ie.6 N.T.—^People ex rel. Fried m a n 

V. Framer, 139 N.Y.S.2d 831, 208 
Misc. 236. 

16.8 U.S.—N. Li. R. B. V. Winona 
Textile Mills. C.C.A.8, 160 F.2d 201. 
Ill.—^Montgromery Ward & Co. v. 
United Retail, Wholesale & Dept. 
Store Employees of America, CIO, 
70 K.E.2d 75, 330 IlLApp. 49, af¬ 
firmed 79 N.B.2d 46, 400 Ill. 38. 
Nev,—State ex rel. Culinary Workers 
Union, Local No. 226, v. Eighth 
Judicial Dlst Ct. In and for Clark 
County, 207 P.2d 990, 66 Nev. 166. 
rehearing denied 210 P.2d 454. 66 
Nev. 166. 

N.J.—^B. L. Kerns Co. v. Lsindgraf, 
16 A.2d 623, 128 N.J.Eq. 441, 131 
A.L.R. 1063. 

N.Y.—dAngelos v. Mesevich, 46 N.E. 
2d 903, 289 N.Y. 498, reversed on 
other grounds 64 S.Ct. 126, 320 U.S. 
293, 88 L.Ed. 58 and reheard 66 N. 
E2d 103, 292 N.Y. 681, motion 
granted 67 N.E.2d 842, 293 N.Y. 
765—^Busch Jewelry Co. v. United 
Retail Employees Union Local 830, 
22 N.B.2d 320, 281 N.Y. 160, 124 
A.L.R. 744. 

Collective bargaining in general see 
Master end Servant §S 28(20)-28 
<42). 

Whsire presenos of membearv of 
state police at private meeting of 
union members restrained and hamp¬ 
ered union members’ discussion and 
frustrated meeting, the members of 
state police deprived members of 
union of their constitutional right of 
freedom of speech and temporary 
injunction would be granted. 

U.S.—^Local 309, United Furniture 
Workers of America, C.I.O., v. 
Gates, D.O.Ina., 75 F.Supp^ 620. 

TlLe light of workmen, to oosiu 
bine and to exert various forma, of 


economic pressure in negotiating I 
with an employer is guaranteed by 
the federal constitution as an inci¬ 
dent of freedom of speech, press, and 
assemblage. 

Cal.—Steiner v. Long Beach Local 
No. 128 of Oil Workers Interna¬ 
tional Union, 123 P.2d 20, 19 Cal. 
2d 676. ! 

ZSconomio suasion. 

(1) Various means of economic 
suasion, such as picketing, the pri¬ 
mary and secondary boycotts, and re¬ 
fusal to work together, may be per¬ 
formed in the exercise of civil liber¬ 
ties guaranteed by both federal and 
state Constitutions. 

Cal.—^Bx parte Blaney, 184 P.2d 892, 
30 Cal.2d 643—In re Porterfield, 168 
P.2d 706, 28. CaL2d 91, 167 A.L.R. 
676. 

(2) A secondary boycott peacefully 
and properly conducted is legal un¬ 
der the constitutional guaranty of 
free speech, whether enforced by 
peacefully displaying a newspaper 
headline or by conveying similar in¬ 
formation on a banner or in letters. 
Cal.—Bx parte Lyons, 81 P.2d 190, 

27 CaLApp.2d 293.. 

(3) In action-by a. raUroad engaged 
in hauling lumber products of a lum¬ 
ber company with whom defendant 
union was engaged in a labor dis¬ 
pute, an injunctive provision enjoin¬ 
ing the union from any act, agree-' 
meht or concerted activity to per^; 
suade or Induce the railroad or. the' 
railroad’s employees to refuse to, 
handle goods of patrons, was invalid 
as being too..broad, and as extending- 
its restraint to freedom of speech 
and press. 

Cal.—Northwestern Pac. R. Co. v. 
Lumber & Sawmill Workers* 
Union, United Broth, of ' Carpen¬ 
ters & Joiners, of America, 189 P. 
2d 277, 31 Cal.2d 441. 

XnitiagemeoLt by u^oa 

Action of' union in requiring naem- 
ber to pay assessment to oppose p;ro- 
posed law deemed harmful by union 
to organized labor did'not Infringe, 
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member’s constitutional right of 
freedom of speech and of press, even 
though member personally favored 
the proposed initiative law. 

U.S.—De Mille v. American Federa¬ 
tion of Radio Artists, 187 P.2d 769, 
81 Cal.2d 139, 176 A.L.R. 382, cer¬ 
tiorari denied 68 S.Ct. 906, 333 U. 
S. 876, 92 L.Ed. 1152. 

Anti-injiiaiotios. statute 

Statute prohibiting injunctions 
against aiding participants in labor 
disputes by lawful means or giving 
publicity to existence of or facts in¬ 
volved in such disputes by speaking, 
patrolling or other methods not in¬ 
volving fraud or violence does not 
abridge freedom of speech. 

Xnd.—^Local Union No. 26, National 
Brothers of Operative Potters v. 
City of Kokomo, 6 N.B.2d 624, 211 
Ind. 72, 108 A.L.R. 1111. 

16.7 U.S.—Thomas v. Collins, Tex, 
65 S.Ct 315, 323 U.S. 516, 89 LEd. 
430, rehearing denied 66 S.Ct 657, 
823 U.S. 819, 89 L.Ed. 630. 

United Blec., Radio & Mach. 
Workers of America, CIO, v. Bald¬ 
win, D.C.Conn., 67 F.Supp. 236— 
Stapleton v. Mitchell, D.C.Kan., 60 
F.Supp. 61,- appeal dismissed Mitch¬ 
ell V. McElroy, 66 S.Ct. 172, 326 U. 

. S. 690, 90 L.Bd. 408, and McElroy 
V. Mitchell, 66 S.Ct 172, 326 U.S. 
690, 90 L.Bd. 406. 

Cal.—^Bx parte Blaney, 184 P.2d 892, 
30 Cal.2d 643. 

liass.—^Bowe y. Secretary of the 
' Coin., 69 N.E.2d 116, 820 Mass. 230, 
167 A.L.R. 1447. 

Mo.—Bx parte Hunn, 207 S.W,2d 468, 
367 Mo. 266. 

Pjeu—P ennsylvania , Labor Relatiotis 
‘ Bdi V. Chester & Delaware Coun¬ 
ties' Bartenders, Hotel A Restau¬ 
rant Bmp. Union, Local No. ‘677, 
64 A.2d 884, 361 Pa. 246, 11 A.L.R 
. 2d 1259. 

Kingston Cake, Co., v. Local 
^ Union No. 401, Cpm.PL, 87 LuzXeg. 
Reg. 386. 

Tex.—^B3x parte Henry, 2i5 S.W.2d 
688, i47 a*ex 316. 
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and the fact that the rights of employers and em¬ 
ployees to conduct their economic affairs are sub¬ 
ject to modification or qualification in the interests 
of society does not permit the state, in dealing with 
the evils arising from industrial disputes, to im¬ 
pair the effective exercise of the right to discuss 
freely industrial relations which are matters of pub¬ 
lic concem,^®*^ The right to discuss and inform 


CONSTITUTIONAL LAW § 213(20) 

people concerning the advantages and disadvantages 
of unions and joining them,^®*® or concerning the 
asserted virtues and faults of employers, of work¬ 
ing conditions, and of union objects,^®-^^ and the 
right to make known the facts of a labor dis¬ 
pute,are protected by the constitutional right 
of freedom of speech and of press. 


^rational XA^oa* Relaldons Act 

(1) The National Labor Relations 
Act does not purport to authorize a 
restraint on freedom of speech guar¬ 
anteed by the constitution in any cir¬ 
cumstances, and any such provision 
•would be Invalid. 

XJ.S.—^Edward G. Budd Mfg. Co. v, 
N. L. R. B.. C.C.A.3, 142 F.2d 922— 
N. L. R. B. V. Ford Motor Co., C. 
C.A.6. 114 F.2d 906. certiorari de¬ 
nied 61 S.Ct 621, 312 U.S. 689, 85 
L.Bd. 1126. 

Le Baron v. Kem, County Farm 
Labor Union, D.C.Cal., 80 F.Supp. 
151. 

(2) The remedial function of pro¬ 
vision of National Labor Relations 
Act safeguarding freedom of speech 
is to protect noncoercive speech by 
employer and labor organization alike 
in furtherance of a lawful object 
U.S.—^N. L. R. B. V. International 

Union of Operating Engineers, 
Hoisting and Portable Local No. 
101 of Greater Kansas City and 
Vicinity, A. F. of L., C.A.8, 216 F. 
2d 161. 

trnion. activities i 

Self-organization, collective bar-1 
gaining and all other allied union ac- j 
tivities necessarily Involve rights of 
free speech, press and assembly 
which may not be conditioned by 
statute or previous restraint by in¬ 
junctive process, but when total of 
union activities are directed toward 
economic objectives and necessarily 
involve purely commercial axstivlties, 
they may be regulated in the public 
interest on any reasonable basis. 

U.S.—Stapleton v. Mitchell, D.C.Kan., 
60 F.Supp. 51, appeal dismissed 
Mitchell V. McBlroy 66 S.Ct. 172. 
326 U.S. 690, 90 L.Bd. 406, and Mc¬ 
Blroy V. Mitchell. 66 S.Ct 172, 326 
U.S. 690, 90 L.Ed. 406. 

The Hot Cargo and Secondary Boy¬ 
cott Act is unconstitutional because 
it is too sweeping, vague, and uncer¬ 
tain because it permits prior censor¬ 
ship of matters undeniably protected 
by constitutional guarantee of free 
speech and press, and because > it 
makes enjoinable the mere combina¬ 
tion or agreement resulting in the re¬ 
fusal by employees to handle goods 
for their employer because of a dis¬ 
pute between some other employer 
and his employees or a labor organi¬ 
zation; 

Gal.—^Bx parte Blaney, 184 P.2d 892, 
30 CaL2d 643. 


16.8 U.S.—Thornhill v. State of Ala¬ 
bama, Ala., 60 S.Ct. 736, 810 U.S. 
88, 84 L.Ed. 1093. 

XnfMngenLeiLt by employers 

The right of employees to form 
labor organization and to bargain col¬ 
lectively through representatives of 
their own choosing with employers 
is protected by constitution against 
governmental infringement, not 
against Infringement by employers. 
U.S.—N. L. R. B. V. Edward G. Budd 
Mfg. Co., C.A.6. 169 F.2d 571, cer¬ 
tiorari denied 69 S.Ct 411, 335 U 
S. 908, 93 L.Ed. 441. 
ie:9 US'.—Thomas v. Collins, Tex., 
65 S.Ct. 315, 323 U.S. 516, 89 L.Ed. 
430, rehearing denied 65 S.Ct. 657, 
323 U.S. 819, 89 L.Ed. 630—N. L. R. 

B. V. American Pearl Button Co., 

C. C.A.8. 149 P.2d 311. 

Cal.—In re Porterfield, 168 P.2d 706, 
28 Cal.2d 91, 167 A.L.R. 676. 

18.10 CaJ.—^In re Porterfield, supra 
Nev.—State ex rel. Culinary Workers 

Union, Local No. 226, v. Eighth 
Judicial Dist. Ct. in and for Clark 
County, 207 P.2d 990, 66 Nev. 166, 
rehearing denied 210 P.2d 454, 66 
Nev. 166. 

Freventiag delivesdes 
Action of pickets in reminding a 
union truck driver seeking to make 
deliveries to the establishment be-! 
ing picketed that he should not cross 
picket line, was an exercise of the 
right of free speech through peace¬ 
ful persuasion, and did not entitle 
employer to an injunction. 

Mo.—^Missouri Cafeteria v. McVey, 
242 S.W.2d 549, 862 Mo. 583. 

16.11 U.S.—Carpenters and Joiners 
Union of Amierica, Local No. 213, 
V. Ritter's;Cafe, Tex., 62 S.Ct 807, 
815 U.S. 722, 86 L.Ed. 1143, rehear¬ 
ing denied 62 8.Ct. 1038, 316 U.S. 
708, 86 I*Ed, 1776—Thornhill v. 
State of Alabama Ala., 60 S.Ct. 736, 
310 U.S. 88, 84 L.Ed. 1093. 

Slater, fpr and on Behalf of the 
N. L. R B. V.. Denver Bldg, and 
Const. Trades Council, C.A.C 0 I 0 ., 
176 F.2d 608—^Edward G, Budd 
Mfg. Co. V. N. L. R. B., C.C.A.3, 142 
F.2d 922—^Taxi-CJab Drivers Local 
Union No. 889 of Oklahoma City, 
Okl., V. Yellow Cab Operating Co., 
C,C.A.bkl., 128 F.2d 262—N. L. R. 
B. V. Ford Motor Co., C.C.A.6, 114 
F.2d 906, certiorari denied 61 S.Ct. 
621, 312 U.S. 689,. 85 L.Ed. 1126. 

U B. V. Petrillo, D.C.I1L, 68 F. 
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Supp. 846, reversed on other 
grounds 67 S.Ct. 1638, 832 U.S. 1, 
91 L.Ed. 1877. 

Ala—^Hotel & Restaurant Bmp., In¬ 
tern. Alliance v. Greenwood, 30 So. 
2d 696, 249 Ala 265, certiorari de¬ 
nied G. V. H. & R. E., I. A. & B.. 
68 S.Ct, 849, 332 U.S. 847. 92 L.Ed. 
417. 

Cal.—^EJx parte Blaney, 184 P.2d 892, 
30 CaL2d 643—^Emde v. San Joa¬ 
quin County Central Labor Coun¬ 
cil, 143 P.2d 20, 23 Cal.2d 146, 150 
AuL.R. 916—Steiner v. Long Beach 
Local No. 128 of Oil Workers In¬ 
ternational Union, 123 P.2d 20, 19 
CaL2d 676. 

People V. Garcia 98 P.2d 265, 87 
Cal.App.2d Supp. 763. 

Colo.—International Broth, of Team¬ 
sters, Chauffeurs, Warehousemen 
& Helpers v. Publix Cab Co., 202 P. 
2d 154, 119 Colo. 208—^Denver Local 
Union No. 13 of International 
Brotherhood of Teamsters. Chauf¬ 
feurs, Stablemen and Helpers of 
America v. Buckingham Transp. 
Co. of Colorado. 118 P.2d 1088, 108 
Colo. 419. 

Fla—^Moore v. City Dry Cleaners & 
Laundry, 41 So. 2d 865. 

Ill.—^Elllngsen v. Milk Wagon Driv¬ 
ers' Union of Chicago, Local 763, 
85 N.B.2d 349, 377 Ill. 76. 

Montgomery Ward & Co. v. 
United Retail, Wholesale & Dept. 
Store Employees of America, CIO, 
70 N.B.2d 76, 830 IlLApp. 49, af¬ 
firmed 79 N.E.2d 46, 400 Ill. 38. 
Ky.—^Paducah Newspapers v. Wise, 
247 S.W.2d 989, certiorari denied 
72 S.Ct 1035, 343 U.S. 942, 96 L. 
Ed. 1847. 

Mich.—^Book Tower Garage v. Local 
No, 416, International Union, Unit¬ 
ed Automobile Workers of Amer¬ 
ica 295 N.W. 320, -296 Mich. 680. 
N.J.—^Kingston Trap Rock Co. v. 
International Union of Operating 
Engineers, Local No. 825, 825~A 
and 826-B, 19 A.2d 661, 129 N.J. 
Ed. 570. 

N.M.—Pomonis v. Hotel, Restaurant 
& Bartenders Union, Local No. 716, 

A. F. of L., 239 P.2d 1003, 56 N.M. 

66 . 

Ohio.—^Bell v. Rogers, ConaPL, 107 N. 

B. 2d 136—^Nicholson v. Vending 
Mach. Service Emp., Local Union 
No. 410~A, Com.PL, 104 N.E.2d 478 
—^Ridge Mfg. Co. v. United Elec¬ 
trical, Radio & Mach. Workers of 
America C.LO., Local No. .785, Com. 
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Generally, the facts of a labor grievance may 
be publicized in a peaceful way through appro¬ 
priate means, whether by pamphlet, by word of 
mouth or by banner.^®- 12 Accordingly, notwith¬ 
standing the existence of some authority sustain- 


16 C.J.S. 

ing the validity of ordinances generally prohibiting 
picketing,the rule is well established that the 
right to picket peacefully and truthfully for a law¬ 
ful purpose is guaranteed by the constitution as an 
incident of freedom of speech,and that stat- 


Pl., 77 KB-Sd 248—I/ubbers v« 
Hurst, Com.PL, 78 N.E.2d 680— 
City of Shaker Heights v. Klein, 9 
Ohio Supp. 284. 

Or.—^Markh&moi & Callow v. Intema- 
tibnal "Woodworkers of America, 
Lumber & Sawmill Workers Union, 
135 P.2d 727. 170 Or. 517. 

Tex.—^Bx parte Henry, 216 S,W.2d 
688, 147 Tex. 315. 

Local Union 47, Intern. 

Broth, of Teamsters, Chauffeurs, 
Warehousemen and Helpers v. 
Cain. Brogden & Cain. Inc., Civ. 
App., 272 S.W.2d 543, error granted 
—Dickson v. North Bast Tex. Mo¬ 
tor Freight Lines, Civ.App., 210 S. 
W.2d 660, reversed in part on other 
grounds 219 S.W.2d 796, 148 Tex. 
36, 12 A.L.R.2d 1066. 

Utah.—^Intemational Union of Oper^ 
ating Engineers, Lbcal No. 8 v. 
Utah Labor Relations Bd., 203 P.2d 
404, 115 Utah 183. 

Wash.—Ostroff v. Laundry & Dye 
Works Drivers' Local No. 666, 225 
P.2d 419, 37 Wash.2d 595—Swenson 
V. Seattle Central Labor Council, 
177 P.2d 873, 27 Wash.2d 193, 170 
A.L,R. 1082. 

AbMLoe of statutory outhorizatloiL 
Members of a union may, without 
special statutory authorization hy a 
state, make known the facts of a 
labor dispute, since freedom of 
speech Is guaranteed by the federal 
constitution, and where an employer 
refuses to employ union labor, labor 
organizations may freely publish in 
their own official organs and other 
newspapers, in pamphlets or circu¬ 
lars, or by means of radio, that such 
employer is unfair to organized labor. 
IlL—Schuster v. International Ass*n 
of Machinists, Auto Mechanics 
Lodge No. 701, 12 N.m2d 60, 293 
IlLApix 177. 

Appeal for public support 
Members of a union may. without 
special statutory authorization by a 
state, make known the facts of a la¬ 
bor dispute and app^ for public 
support in an orderly and peaceful 
manner regardless of the area of 
immunity as defined by state policy, 
in view of freedom of speecffi guaran¬ 
teed by the federal constitution. 

U.S.—Cafeteria Employees Union, 
Local 802, v. Angelos, N.T., 64 S.Ct. 
126. 320 U.S. 293, 88 KEd. 58. 

Blacklist 

The promulgation and circulation 
of a blacklist in the course of a .labor 
dispute may constitute a phase-of 
constitutldlal right of free utterance, 
if bla<fiEliat \b confined to. the name of 


employer primarily Involved in the 
controversy, 

U.S.—United Broth, of Carpenters 
and Joiners of America, Dist. Coun¬ 
cil of Kansas City, Mo., and Vicin¬ 
ity, A P. of L., V. Sperry, for and 
on Behalf of N. Ij. R. B., C.AKan., 
170 P.2d 868. 

Banper of injury 

Where the range of activities pro¬ 
scribed by statute, whether charac¬ 
terized as picketing* or loitering or 
otherwise embraced nearly every 
practicable, effective means whereby 
those interested, including the em¬ 
ployees directly affected, might en¬ 
lighten the public of the nature and 
causes of a labor dispute, the danger 
I of injury to an industrial concern is 
neither so serious nor so imminent 
as to justify such sweeping proscrip¬ 
tion of freedom of discussion. 

U.S.—^Thomhlll v. State of Alabama, 
Ala., 60 S.Ct 736. 810 U.S. 88, 84 
L.Bd. 1093. 

Pamphleteezlng' 

Injunction restraining union rep¬ 
resenting striking employees of ho¬ 
siery manufacturers from pam¬ 
phleteering retail store selling manu¬ 
facturers* hosiery even if pam¬ 
phleteering was disassociated from 
picketing denied union right, of free 
speech. 

Wis.—^Milwaukee Boston Store Co. v. 
American Federation of Hosiery 
Workers, 69 N.W.2d 762, 269 Wis. 
338. 

1A12 U.S.—Carlson v. People of 
State of California CaL, 60 S.Ct 
748, 310 U.S. 106, 84 L.Ed. 1104, re¬ 
hearing denied 60 S.Ct 1072, 810 
U.S. 667, 84 L.Bd. 1420. 

U. S. V, PetriUo, D.C.I1L, 68 F. 
Supp. 845, reversed on other 
grounds 67 S.Ct 1538, 832 U.S. 1, 
91 L,Ed, 1877. 

Cal.—^People v. Garcia, 98 P.2d 265, 
37 OaLApp.2d Supp. 753. 
Mlsrepreseatatiou held not shown 
N.T.—^People on Inf. Pignataro v. De 
Julis, 21 N.T.S.2d 995, 174 Mlsc. 
836. 

AdvertiBbigr 

(1) A strike may be lawfully sup¬ 
ported by various forms of advertis¬ 
ing. 

Ala.—Hotel & ^staurant Emp., In¬ 
tern. Alliance v. Greenwood, 30 So. 
2d 696, 249 Ala. 266, certiorari de¬ 
nied G. V. H. & R. B., I. A. A. B., 
^68 S.Ct 349, 832 U.S. -847, 92 ‘l. 
Ed. 417. ‘ . 

<2) Activities of local union in ad¬ 
vertising existence of a strike may 
not be enjoined in absence of an ex- 
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press situation plainly requiring rea¬ 
sonable public regulation in the in¬ 
terest of human life and safety. 
Fla.—^Johnson v. "VThite Swan Laun¬ 
dry, 41 So.2d 874. 

16.13 Ind.—^Thomas v. City of Inr 
dianapolls, 145 N.E. 550, 195 Ind. 
440, 36 AL.R. 1194. 

Tex.—Ex parte Stout 198 S.W. 967,' 
82 Tex.Cr. 188. L.R.A1918C 277. ' 

16.14 U.S.—^Building Service Emp; 
Intern. Union, Local 262 v. Gaz- 
zam, Wash., 70 S.Ct 784, 339 US. 
632, 94 L.Ed. 1045, rehearing denied 
70 S.Ct 1019, 339 U.S. 991,' 94 L.Ed. 
3391—Bakery ^d Pastry DHvers 
and .Helpers Local 803 of Inte^a- 
tlonal Brotherhood of Teamsters v. 
Wohl, N.Y., 62 S.Ct. 816, 315 U. 
S. 769, 86 L.Ed. 1178—Carpenters 
and Joiners Union of Americit, Lo¬ 
cal No. 218 V. Ritter's Cafe, Tex.. 
62 S.Ct 807, 815 U.S. 722, 86 L.Bd 
1148, rehearing denied 62 S.Ct 1088. 
816 U.S. 708. 86 L.Ed. 1776—Milk 
Wagon Drivers Union of Chicago, 
Local 763, V. Meadowmoor Dairies, 
Ill., 61 S.Ct 662, 665. 812 U.S. 287, 
86 L.Bd. 886, 182 AL.R. 1200, re¬ 
hearing denied 61 S.Ct 803, 312 

U. S. 716, 85 L.Bd. 1146—Carlson v. 
People of State of California, Cal 4 
60 S.Ct 746, 3ia U.S. 106, 84 L 

• Bd. 1104, rehearing denied 60 S.Ct 
1072, 310 U.S. 667. 34 L.Ed. 1420. 

Printing Specialties and Paper 
Converters Union,. Local .888, A 
P.L., V. Le Baron, C.ACaJL, 171 F. 
2d 831, certiorari dismissed 69 S, 
Ct 884, 886 U.S. 949, .93 L.Bd. 1106 
—United Broth, of Cerpenters and 
Joiners of America, Dist Council 
of Kansas City, Mo., and Vicinity, 
AF.L. V. Sperry, for and on Be¬ 
half of N.L.B.B., C.AKan., 170 F.2d 
863. 

Hall V. Hawaiian Pineapple Co., 
D.C.Hawail, 72 F.Supp. 633—U. S. 

V. PetriUo, D.C.IIL, 68 F.Supp. 846, 
reversed on other grounds 67 S.Ct 
1638, 382 U.S. .1, 91 L-Bd. 1877— 
United Elec., Radio A Mach. Work¬ 
ers of America, CIO, v. Baldwin, D. 
C.Conn., 67. F.Supp. 235—^Hpme 
Building Corp. v. Carpenters Dist 
•Council,. D.Q.MO.., 53 F.Supp. 304— 

= litontgomery Ward. Employees* 
Ass'n V. Retail Clerks International 
Protective Ass'u Local No. 47, D. 
,C.CaL, 88 F.Suppv 821. 

Ala.—Hotel A Restaurant, Emp., In- 
. tern. Alliance v., Greepwood, 30 So. 
2d 696, 249 Ala. 265, certiorari der 
nled G. V. H A R. B., I. A A3., 68 
. S.Ct. 8i9. 832 847, 92. L-BA 

417, 
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Alaska.—G-lover ▼, Retail Clerics' Un¬ 
ion Local 1892, 10 Alaska 274. 

Ark.—^Boyd v. Dodge, 234 S.W.2d 
204, 217 Ark. 919—^Local No.'802 v. 
Aslmos, 227 S.W.2d 154, 216 Ark. 
694—Tomlin v. Williams, 217 S.W. 
2d 832, 214 Ark. 632. 

CaL—Seven Up Bottling Co. of Los 
Angeles v. Grocery Drivers Union 
Local 848, 264 P.2d 644, 40 Cal.2d 
368, 33 A.Li.It2d 327—^Hughes v. 
Superior Court in and for Contra 
Costa County, 198 P.2d 885, 32 CaL 
2d 850, affirmed 70 S.Ct 718, 339 U. 
S. 460, 94 L.£jd. 985—^Noi^westem 
Pac. R. Co. V. Lumber & Sawmill 
Workers* Union, United Broth, of 
Carpenters & Joiners of America, 
189 P.2d 277. 31 Cal.2d 441—Park 
& Tilford Import Corp. v. Interna¬ 
tional Broth, of Teamsters, Chauf¬ 
feurs, Warehousemen and Helpers 
of America, Local No. 848, A. F. of 
L., 166 P.2d 891, 27 CaL2d 599, 162 
AL.H. 1426—^James v. Mar inship 
Corp., 166 P.2d 829, 2? CaL2d 721, 
160 A.L.R. 900—People v. Dali, 140 
P.2d 828, 22 CaL2d 642—McKay v. 
Retail Automobile Salesmen's Lo¬ 
cal Union No. 1067, 106 P.2d 373, 16 
CaL2d 311, certiorari denied 61 S. 
Ct 939, 313 U.S. 566, 85 L.Bd. 1525. 

Haggerty v. King County, 266 P. 
2d 893, 117 Cal.App,2d 470—City of 
Los Angeles v. Los Angeles Bldg. 
& Const Trades Council, 210 P.2d 
^'306, 94 Cal.App.2d 36—Ohrlsman v. 
Culinary Workers' Local Union No. 
62, 116 P.2d 653, 46 CaLApp.2d 129. 

People V. Saffell, 168 P.2d 497, 74 
CaLApp.2d Supp. 967. 

Colo.—^Denver Milk Producers v. In¬ 
ternational Broth, of Teamsters, 
Chauffeurs, Warehousemen and 
Helpers' Union, 183 P.2d 529, 116 
Colo. 389, appeal dismissed 68 S. 
Ot 1015, 884 U.S. 809, 92 L.Ed. 
1741—American Federation of La¬ 
bor V. Reilly, 156 P.2d 146, 118 Colo. 
.90, 160 A.L.R. 878—^Denver Local 
Union No. 13 of International 
Brotherhood of Teamsters, Chauf¬ 
feurs, Stablemen and Helpers of 
America v. Buckingham Transp. 
Co. of Colorado, 118 P.2d 1088, 108 
Colo. 419—^Denver Local Union No. 
18 of International Brotherhood of 
Teamsters, Chauffeurs, Stablemen, 
and Helpers of America v. Perry 
Truck Lines, 101 P.2d 486, 106 Colo. 
26. 

Fla.—Hotel & Restaurant Bmp. 
Bartenders' Union Local No. 156, 
American Federation of Labor, v. 
Cothron, 69 So.2d 366. 

Gsl—L ocal Union No. 8871, United 
Steel Workers of America v. Fort¬ 
ner, 42 S.B.2d 734, 202 Ga. 206. 

JIL—Naprawa v. Chicago Plat Jan¬ 
itors* Union, Local No. 1, 48 N.B. 
2d 198, 816 IlLApp. 328, apj>eal dis¬ 
missed 46 N.B.2d 27, 882 HI. 124— 
Baker v.' Retail Clerks* Intemation- 
.al Protective Ass'm l^cal Union 
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No. 1000, Eldorado, 40 N.B.2d 671, 
813 IlLApp. 482. 

Ind.—Davis v. Yates, 32 N.E.2d 86, 
218 Ind. 864—^Roth v. Local Union 
No. 1460 of Retail Clerks Union, 
24 N.B.2d 280, 216 Ind. 863. 

Teamsters Local #364 Am. Fed¬ 
eration of Labor v. Stewart's Bak¬ 
ery of Rochester, App., 123 N.E.2d 
468—Spickelmier v. Chambers, 47 
N.E.2d 189, 118 Ind.App. 470. 

La.—^Hanson v. International Union 
of Operating Engineers Local No. 
406, App., 79 So.2d 199. 

Maas.-^Fashioncraft, Inc., v. Halpem, 
48 N.E.2d 1, 313 Mass. 385. 

Mich.—^Harper v. Brennan, 18 N.W, 
2d 906, 811 Mich. 489—Silkworth j 
V. Local No. 676 of American Fed¬ 
eration of Labor, 16 N.W. 2d 145, 
309 Mich. 746—^Book Tower Ga¬ 
rage V. Local No. 416, International 
Union, United Automobile Workers 
of America, 295 N.W. 320, 295 
Mich. 680. 

Minn.—Glover v. Minneapolis Build¬ 
ing Trades Council, 10 N.W.2d 481, 
216 Minn. 633, 147 A.L.R. 1071. 

Miss.—Southern Bus Lines v. Amal¬ 
gamated Ass’n of St, Elec. Ry. & 
Motor Coach Bmp. of America, 38 
So.2d 765, 205 Miss. 354. 

Mo.—Ex parte Hunn, 207 S.W.2d 468, 
367 Mo. 256—Fred W’olferman, Inc., 
V. Root 204 S.W.2d 733, 356 Mo. 
976, 174 AL.R. 686, certiorari de¬ 
nied 68 S.Ct 608, 333 U.S. 837, 92 
L.Ed. 1122. 

Nev.—State ex rel. Culinary Work¬ 
ers Union Local No. 226, v. Eighth 
Judicial Dlst Court in and for 
Clark County, 207 P.2d 990, 66 Nev. 
166, rehearing denied 210 P.2d 454, 
66 Nev. 166—City of Reno v. Second 
Judicial District Court in and for 
Washoe County, 96 P.2d 994, 69 
Nev. 416, 125 A.L.R. 948. 

N.J.—^Miller’s Inc. v. Journeymen 
Tailors Union Local No. 196 of 

- Amalgamated Clothing Workers of 
America, 15 .A.2d 824, 128 N.J.B<i. 
162, reversed on other grounds 61 
S.Ct 732, 312 U.S. 668, 86 L.Bd, 
1106. 

N.T.-^Angelos v. Mesevlch, 46 N.B. 
2d 903, 289 N.T. 498, reversed on 
other grounds 64 S.Ct 126, 820 U. 
S. 293, 88 L.Bd. 68, and reversed 56 
N.B.2d 103. 292 N.Y. 681, motion 
granted 67 N.B.2d 842, 298 N.T. 
766. 

People V. Barisl, 86 N.T.S.2d 
277, 193 Misc. 934—People v. Rem- 
son, 63 N.Y.S.2d 860, 188 Misc. 21— 
People on Inf. Pignataro v. De 
Julis, 21 N.T.S.2d 996, 174 Misc. 
836. 

Amazon v. Local 178, Hotel & 
Restaurant Beverage Dispensers 
Indus. Union A.F.L., 185 N.Y.S.2d 

■ 27—^People v. Gj^vey, 79 N.T.S. 
2d 466—^People v. Trumbul, 63 N. 
Y.S.2d 720—People, on Complaint 
of Corboy, v. Barkal, 86 N.Y.S.2d 
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1011—People V. Levner, 80 N.Y.S.2d 
487. 

Ohio.—W. E. Anderson Sons Co. v. 
Local Union No. 311, Intern. Broth, 
of Teamsters, Chauffeurs, Stable¬ 
men & Helpers of America, 104 N. 
E.2d 22^ 166 Ohio St 641. 

Bean v. Local Union No. 698, 114 
N.E.2d 445, 94 Ohio App. 861. 

Bell V. Rogers, Com.Pl., 107 N.B. 
2d 136—^Raleigh v. Yanko, Com.Pl., 
106 N.B.2d 667—Foutts v. Journ¬ 
eymen Barbers, Hairdressers & 
Cosmetologists' Intern. Union of 
America, Local No. 105, Com.PL, 
88 N.B. 2d 817, reversed on other 
grounds 99 N.E.2d 782, 165 Ohio St 
673—Sterling & Welch Co. v. Duke, 
Com.PL, 67 N.B. 2d 24—^Lubbers v. 
Hurst Com.PL, 78 N.B.2d 680— 
City of Shaker Heights v* Klein, 9 
Ohio Supp. 234. 

Or.—^Markham & Callow v. Interna¬ 
tional Woodworkers of America, 
Lumber & Sawmill Workers Union, 
185 P.2d 727, 170 Or. 517—Amer¬ 
ican Federation of Labor v. Bain, 
106 P.2d 644, 166 Or. 183, 130 A.L.R 
1278. 

Pa.—^Baderak v. Building & Const. 
Trades Council, 112 A.2d 170, 880 
Pa. 477—American Brake Shoe Co. 
V. District liodge 9 of Intern. Ass'n 
of Machinists, 94 A.2d 884, 373 Pa. 
164, 87 A.L.R2d 676—Wortex Mills 
V. Textile Workers Union of Amer¬ 
ica, C.I.O., 85 A.2d 861, 869 Pa. 369 
—^Pennsylvania Labor Relations 
Bd. V. Chester & Delaware Counties 
Bartenders, Hotel & Restaurant 
Bmp. Union, Local No. 677, 64 A. 
2d 834, 861 Pa. 246, 11 A.L.R2d 
1269—^Westinghouse Elec. Corp. v. 
United Elec., Radio & Mach. Work¬ 
ers of America <C I O) Local 601, 
46 A.2d 16, 363 Pa. 446, 163 A.L.R. 
666 . 

Nuttall y. Cleaners & Dyers 
Ass'n, Com.PL, 47 Lack.Jur. 201. 

Tenn.—^Ira A. Watson Co. v. Wilson, 
216 S.W.2d 801, 187 Tenn. 402. 

Tex.—^North East Tex. Motor Lines 
V. Dickson, 219 S.W.2d 795, 148 Tex. 
35, 11 AL.L.R.2d 1065—£!x parte 
Henry, 216 S.W.2d 688, 147 Tex. 
315. 

Texas State Federation of Labor 

V. Brown & Root, Clv.App., 246 S. 

W. 2d 938, error refused no revers¬ 
ible error—International Holders & 
Foundry Workers’ Union v. Texas 
Foundries, Civ. App., 241 S.W.2d 
218, reversed on other pounds 
Texas Foundries v. International 
Holders & Foundry Workers' Un¬ 
ion, 248 S.W.2d 460, 161 Tex. 239— 
International Broth, of Teamsters, 
Chauffeurs, Warehousemen and 
Helpers of America, Local No. 746 
V. Best Motor Lines, Clv.App., 229 
S.W.2d 912, reversed on other 
grounds 287 S.W.2d 689, 166 Tex. 
96—Alamo Motor Lines v. Inter¬ 
national Broth, of Teamsters, 
Chauffeurs, Warehousemen & Help- 
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utes or ordinances infringing on such right are in- be equated with constitutionally protected freedom 

valid.^®-^5 The danger of breach of peace or serious of speech, but courts endeavor to strike a balance 

invasion of rights of property or privacy at the between constitotional protection of communication 

scene of a labor dispute is not sufficiently immi- in picketing and the staters power to set the limits 

nent in all cases to warrant a legislature in deter- of the permissible contest open to industrial corn- 

mining that such place is not appropriate for the batants.^®*!^ 

range of activities outlawed by the statute, whether Ordinarily, one need not be in a “labor dispute" 

charactenzed as picketing or loitenng or other- by state law in order to have a right un- 

wise.^®-^* It has been held, however, that the right (jgj. federal Constitution to express a grievance 
to picket is not in all respects identical with the in a labor matter by publication unattended by 
right of free speech While picketing has an violence, coercion, or conduct otherwise unlawful or 
ingredient of communication, it cannot dogmatically dppressive.^®-^^ Moreover, the right to dissemi- 

ers of America, Local Union No. I Pre>vloa8 rostradnt r Besristratioii of plokets 


657, Oivj^pp., 229 S.W.2d 112— 
Dickson v. North Bast Tex. Motor 
Freight Lines, Civ.App., 210 S.W.2d 
660, reversed in part on other 
grounds 219 S.W.2d 795, 148 Tex. 
35, 12 A.L.R.2d 1066—^Turner v. 
Zanes, Clv.App., 206 S.W.2d 144, re¬ 
fused no reversible error—San Aji- 
gelo V. Amalgamated Meat Cutters 
& Butchers Workmen of North 
America, Local 103, Civ.App., 139 
S.W.2d 843. 

Ex parte Waltrip, 207 S.W.2d 872, 
161 Tex.Cr. 343. 

Utah.—^International Union of Op¬ 
erating Engineers, Local No. 3, v. 
Utah Labor Relations Bd., 203 P. 
2d 404, 115 Utah 188. 

WAsh.—OstrolT v. Laundry & Dye 
Works Drivers* Local No. 566, 225 
P.2d 419, 87 Wash.2d 596—Pacific 
Nav. & Trading v. National Or¬ 
ganization of Masters, Mates & 
Pilots of America, West Coast Lo¬ 
cal 90, 207 P.2d 221, 33 Wash.2d 
675—Gazzam v. BTillding Service 
Emp. Intern. Union, Local 262, 188 
P.2d 97. 29 Wash.2d 488, 11 A.L.R. 
2d 1330—Swenson v. Seattle Cen¬ 
tral Labor Council, 177 P.2d 873, 
27 Wash.2d 193, 170 A.L.R. 1082— 
State ex rel. Lumber and Sawmill 
Workers v. Superior Court for 
Pierce County, 164 P,2d 662, 24 
Wash.2d 814, 166 A.L.R. 165—S and 
W Pine Foods v. Retail Delivery 
Drivers and Salesmen's Union, Lo¬ 
cal No. 853, 118 P.2d 962, 11 WAsh. 
2d 262. 

W.Va.—^Blossom Dairy Co. v. Inters 
national Brotherhood of Teamsters, 
23 S.B.2d 645, 125 W.Va. 165. 

Wls.—Wisconsin Employment Rela¬ 
tions Bd. V. Retail Clerks Intern. 
Union, Local No. 626. 68 N.W.2d 
655. 264 Wia 189—Retail Clerks* 
Union, Local No. 1403, A. F. of L. 
V. VVisconsln Employment Rela¬ 
tions Board, 6 N.Wi2d 698. 242 Wls. 
21, 149 A.L.B. 462. 

Injunction against picketing see In¬ 
junctions S§ 143-145. 

^cketing as unfair ia.bor practice 
see Master and Servant. $ 28(63)4 

lUght of employees to picket see 
Master and Servant $ 28(19). 


A constitutional right exists to 
picket peaceably and free from inter¬ 
ference by arbitrarily placing a pre¬ 
vious restraint upon such activity. 
U.S.—^United Elec., Radio & Mach. 
Workers of America, CIO, v. Bald¬ 
win, D.C.Conn., 67 P.Supp. 235. 

18.15 U.S.—Thornhill v. State of Al¬ 
abama, Ala., 60 S.Ct 786, 310 U.S. 
88, 84 L.Bd. 1093. 

Colo.—^People v. Harris, 91 P.2d 989, 
104 Colo. 886, 122 A.L.R. 1034. 

Tex.—^Alamo Exp. v. International 
Broth, of Teamsters, Chauffeurs, 
Warehousemen & Helpers of Amer¬ 
ica, Local Union No. 657, Clv.App., 
215 S.W.2d 936. 

Ex parte Waltrip, 207 S.W.2d 872, 
161 Tex.O. 343. 

Ordinance limiting the words that 
may appear on banners displayed by 
persons engaged In picketing is void, 
with respect to limitation concerning 
words, in that such section violates 
provisions of Fourteenth Amendment 
and provisions of California constitu¬ 
tion concerning freedom of speech 
and press. 

Cal.—People v. Garcia, 98 P.2d 265, 
37 CaLApp.2d Supp. 753. 

Terms not defined 
Where ordinance, declaring it un¬ 
lawful for any person to carry ;or dis¬ 
play any sign or banner or badge in 
the vicinity of any place of business 
for the pu^ose of inducing or at¬ 
tempting to induce any person to re¬ 
frain from purchasing merchandise 
or performing services or labor, and 
making it unUiwful for any person 
to loiter or picket In the vicinity of 
any place of business or for a simi¬ 
lar purpose, did not define the terms 
“loiter** and “picket,** in determining 
validity of ordinance, such terms 
were to be Judged as covering all ac¬ 
tivities embraced by the prohibition 
against the carrying of signs in the 
vicinity of labor dispute for the pur¬ 
poses mentioned. 

U.S.—Carlson v. People of State of 
California, CaL, 60 S.Ct 746, 310 
U.S. 106, 84 L.Ed. 1104, rehear¬ 
ing denied 60 S.CL 1072, 810 U.S. 
667, 84 L.Bd. 1420. 

1144 


A city ordinance requiring pickets 
to register at the city hall each morn¬ 
ing before picketing was an unreason¬ 
able restriction on the right to picket 
and a violation of freedom of speech 
guaranteed by the federal and state 
constitutions. 

Ohio.—City of Shaker' Heights v.. 
Klein, 9 Ohio Supp. 234. 

18.16 U.S.—Thornhill v. State of Al¬ 
abama, Ala., 60 S.Ct 786, 310 U.S.. 
88, 84 L.Bd. 1093. 

18.17 Ark.—Sheet Metal Workers In¬ 
tern. Ass*n, Local No. 249 v. B. W. 
Daniels Plumbing & Heating Co.,. 
264 S.W.2d 697. 

Patrol of locality 

Industrial picketing involves patrol 
of a particular locality and is more 
than free speech, since the very 
presence of a picket line may Induce 
action of one kind or another, quite 
irrespective of nature of ideas which 
are being disseminated. 

N.Y.—General Teleradio v. Manutl^ 
133 N.T.S.2d 862. 

16.18 Cal.—Sommer v. Metal Trades 
Council of Southern CaL, 264 P.2d. 
559, 40 CaL2d 892. 

18.19 U.S.—^Bakery and Pastry Driv¬ 
ers and Helpers Local 802 of In¬ 
ternational Brotherhood of Team¬ 
sters V. Wohl, N.Y., 62 S.Ct 816,. 
316 U.S. 769, 86 L.Bd. 1178. 

Db:ie Motor Coach Corp. v. Amal¬ 
gamated Ass*n of St., Blec, Ry. 
Motor Coach Bmp. of America, D.. 
C.Ark., 74 F.Supp. 962, reversed on, 
other grounds, C.A., 170 F.2d 902. 
HL—^Elllngsen v. Milk Wagon Driv¬ 
ers’ Union of Chicago, Local 753, 35. 
N.B.2d 849, 877 Ill. 76. 

Mo.—^Ex parte Hunn, 207 S.W.2d 468,. 
367 Mo. 256. 

N.Y.—People v. Mimms, 80 N.Y.S.2d. 
274, 191 Misc. 1008—Hotel Taft 
Corp. V. Ryan, 79 N.Y.S.2d 723,. 
191 Misc. 1054—^Lo Bianco v. Holt^ 
70 N.Y.S.2d 38, 189 Misc, 113. 

M. Ehuus St Bros., Inc. v. Man-- 
hattan Window Cl.eaning Union, 133: 
.N.Y.S.2d 826—Johnson v, Clement, 
77.3N.Y.S.2d 219. 

Va.—rPainters St Paperhangers Local. 

, Union Nov i018/ A. . P. of L. v.. 
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nate information concerning a labor grievance, as 
by picketing, is not confined to labor disputes be¬ 
tween an employer and those directly employed by 
him.^®*^® The constitutional guaranty insures to 
working men the right of peaceful picketing as a 
means of communicating their complaint where the 
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subject matter of dispute contains elements of com¬ 
mon interest, even where there is no employer-em¬ 
ployee relationship between the establishment be¬ 
ing picketed and the picketers a state cannot 

restrict the right of free communication by draw¬ 
ing the circle of economic competition between 


Bountree Corp., 72 S.B,2d 402, 194 
Va. 148. 

16»20 U.S.—Carpenters and Joiners 
Union of America, Local No. 213, 
V. Bitter’s Cafe, Tex., 62 S.CJt. 807, 
816 U.S. 722, 86 L.Bd. 1143, rehear¬ 
ing denied 62 S.Ct, 1038, 816, U.S. 
708, 86 L.Bd. 1775—^American Fed¬ 
eration of Labor v. Swingr, Ill., 61 
act. 568, 812 U.S. 821, 85 L.Ed. 866, 
rehearingr denied 61 S.Ct 785, 312 
U.S. 716, 86 L.Bd. 1146. 

Ariz.—Culinary Workers and Barten¬ 
ders Local Union No. 631 A. P. of 
L. V. Busy Bee C2ale, 116 P.2d 246, 
67 Ariz. 614. 

Colo.—^Denver Local Union No. 13 
of International Brotherhood' of 
Teamsters, Chauffeurs, Stablemen 
and Helpers of America v. Bucking¬ 
ham Transp. Co. of Colorado, 118 
P.2d 1088, 108 Colo. 419. 

Ind.—^Davis v. Yates, 82 N.B.2d 86, 

218 tnd. 364. 

Mich.—^BUtrper v. Brennan, 18 N.W.2d 
906, 311 Mich. 489. 

Minn.—Glover v. Minneapolis Bldg, 
Trades Council, 10 N.W.2d 481, 216 
Minn. 633, 147 AL.B. 1071. 

Mo.—^Ex parte Hunn, 207 S.W.2d 468, 
367 Mo. 266. 

Gruet Motor Car Co, v. Briner, 
App., 229 S,W.2d 259. 

N.J.—Galler v. Slurzberg, 99 A.2d 164, 
27 N.J.Super. 139. 

Kingston Trap Bock Co. v. In¬ 
ternational Union of Operating En¬ 
gineers Local No. 826. 825-A and 
825-B, 19 A2d 661, 129 N.J.Eq, 670. 

N.M.—^Pomonls v. Hotel, Bestaurant 
& Bartenders Union, Local Union 
No. 716, A. P. of L., 289 P.2d 1003, 
66 N.M. 66. 

N.T.—People v. Muller, 86 N.E.2d 206. 
286 N.Y. 281, 186 A.L.B. 1460. 

People V. Garvey, 79 N.Y,S.2d 466. 

Ohio.—Nicholson v. Vending Mach. 
Service Bmp., Local Union No. 410- 
A, Com.Pl., 104 N.B.2d 473—Dum- 
mermuth v. Hykes, Com.Pl., 95 N.E. 
2d 82. 

Tex.—^International Union of Operat¬ 
ing Engineers, Local No. 564 v. Cox, 

219 S.W.2d 787, 148 Tex. 42. 

Dickson v. North East Tex. Mo¬ 
tor Freight Lines, 210 S.W.2d 660, 
reversed in part on other grounds 
219 S.W.2d 796, 148 Tex. 86, 12 A. 
L.R.2d 1066. 

Peaoefta pioketiiig or peaoefal per. 

suasion 

A decree which for the purposes of 

a particular case asserted as the 

common law of the state that there 

could be no peaceful picketing or 


peaceful persuasion in relation to any 
dispute between an employer and 
trade union unless the employer’s 
own employees were in controversy 
with him was inconsistent with' the 
guaranty of freedom of speech and 
could not be sustained. 

U.S.—^American Federation of Labor 
V. Swing. Ill., 61 S.Ct. 568, 812 U. 
S. 821, 86 L.Ed. 865, rehearing de¬ 
nied 61 S.Ct. 785, 812 U.S. 716, 85 
L.Ed. 1146. 

Minority of employees 

(1) ; The statutory provision pro¬ 
hibiting picketing and boycotting, un¬ 
less employer and a majority of em¬ 
ployees are concerned in a bona fide 
controversy involving wages, hours 
or working conditions, violates the 
right of freedom of speech as applied 
to labor unions, their officers and 
various affiliates, notwithstanding the 
prohibition applies only to a minority 
of employees of a particular employ¬ 
er, as incident to a labor dispute. 

Or.—American Federation of Labor 

V. Bain, 106 P.2d 644, 166 Or. 183, 
180 AL,R. 1278. 

(2) Picketing, distribution of hand¬ 
bills and other acts done In a peace¬ 
ful and orderly manner by members 
of union, inviting, inducing, signal¬ 
ling or announcing a strike at plants 
at which they were not employed in 
order to compel employers to negoti¬ 
ate with local union as employees’ 
collective bargaining agent were not 
subject to injunction, though strike 
had not been authorized by a major¬ 
ity vote of employees. 

Fla.—Johnson v. White Swan Laun¬ 
dry, 41 So.2d 874. 

(3) It has also been held, however, 
that a statutory provision .declaring 
it to be an unfair labor practice for 
an employee, individually or in con¬ 
cert with others, to co-operate in en¬ 
gaging in picketing or any other overt 
concomitant of a strike imless a ma¬ 
jority in a collective bargaining unit 
of employees of employer against 
whom such acts are directed have 
voted to call a strike is not uncon- 
stitutionaL 

Wis.—^Hotel and Bestaurant Em¬ 
ployees’ International Alliance, Lo¬ 
cal No. 122 V. Wisconsin Employ¬ 
ment Belations Board, 294 N.W. 
632, 236 Wls. 329, rehearing de¬ 
nied 295 N.W. 634, 236 Wls. 329, af¬ 
firmed 62 S.CJt. 706, 316 U.S. 437, 
86 L.Ed. 946. 

2iroii,-Tmloa. manufacture 
An injunction restraining a imion 
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from distributing circulars advertis¬ 
ing fact that a manufacturer’s bev¬ 
erages were nonunion made consti¬ 
tuted an infringement of union’s 
right of freedom of speech and free¬ 
dom of press under state and federal 
constitutions, notwithstanding there 
was no strike or dispute between 
manufacturer and its employees who 
were not members of union. 

N.J.—^B. L. Kerns Co. v. Landgraf, 
16 A2d 623, 128 N.J.Eq. 441, 131 
A.L.B. 1063. 

Picketing held improper 
Where picketing was not Incidental 
to a labor dispute but sole purpose of 
picketing was to cause employer to 
violate union shop contract with bar¬ 
gaining representative by re-employ¬ 
ing minority employees who had been 
discharged pursuant to the union 
shop contract because of their refus¬ 
al to Join the bargaining representa¬ 
tive, an injunction against the pick¬ 
eting did not constitute violation of 
constitutional right of freedom of 
speech. 

Or.—^Markham & Callow v. Interna¬ 
tional Woodworkers of America, 
Lumber & Sawmill Workers Union, 
186 P.2d 727, 170 Or. 517, 

m Ohio 

(1) The text rule has been follow¬ 
ed. 

Ohio.—^Lubbers v. Hurst, Com.Pl., 78 
N.E.2d 680—^Lloyd P. Jones, Inc. v. 
International Ass’n of Machinists, 
Dist. No. 64, Com.PL, 76 N.B.2d 446. 

(2) There is, however, some au¬ 
thority apparently to the contrary. 
Ohio.—Snapp v. White, 8 Ohio Supp. 

893. 

16.21 m.—DinofCria v. International 
Broth, of Teamsters & Chauffeurs 
Local Union No. 179, 72 N.E.2d 636, 
331 Ill.App. 129, error dismissed 77 
N.E.2d 661, 899 Ill. 304, certiorari 
denied 69 S.Ct. 38, 336 U.S. 815, 93 
L.Bd. 370—Baker v. Betall Clerks’ 
International Protective Ass’n, Lo¬ 
cal Union No. 1000, Eldorado, 40 
N.E.2d 671, 313 IlLApp. 432. 

Statute held iaLvalid 
The statute prohibiting the picket¬ 
ing of a place of employment by per¬ 
sons who are not employees of such 
place, is unconstitutional Interference 
with right of free speech. 

Pa.—^Pennsylvania Labor Relations 
Bd. V. Chester & Delaware Counties 
Bartenders, Hotel & Restaurant 
Bmp. Union, Local No. 677, 64 A.2d 
834, 361 Pa. 246, 11 A.L.R.2d 1259. 
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employers and workers so small as to cont^n only 
an employer and those directly employed by him, 
since the interdependence of economic interest of 
all engaged in the same industry has become a com- 
monplace.i®*22 

Although there is some authority apparently to 
the contrary,^it has generally been held that a 
union may, in the exercise of right of free speech, 
by peaceful and truthful methods of picketing at¬ 
tempt to influence the employer to hire union labor 
or to win to itself the allegiance of employees who 
are not engaged in any dispute with the employ- 
er.i6.24 This rule, it has been held, applies even 
though the employees are members of a rival union 
certified by a government agency as the exclusive 

16.22 tr.S. —CJafeteria Employees Tin- | 

Ion, Iiocal 802 v. Angrelos, N.T., 64 | 
act. 126, 820 U.S. 203, 88 Li.Ed. 58 
—Cafeteria Employees Union, Lo¬ 
cal 802 V. Tsaklres, N.T., 64 S.Ct. 

126, 320 U.S. 293, 88 L.Ed. 68—j 
American Federation of Labor v. 

Swing, III., 61 S.Ct. 668, 312 U.a 
321, 86 L.Ed. 855, rehearing denied 
61 act. 735, 312 U.S. 321, 86 L.Ed. 
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Colo.—^Denver Local Union No. 13 of 
International Brotherhood of Team¬ 
sters, Chauffeurs, Stablemen and 
Helpers of America v. Buckingham 
Transp. Co. of Colorado, 118 P.2d 
1088, 108 Colo. 419. 

K.J.—Kingston Trap Rock Co. v. In¬ 
ternational Union of Operating En¬ 
gineers, Local No. 825, 826~A and 
826-B,„ 19 A.2d 661, 129 N.J.Eq. 670. 

N.M.—^Pomonis v. Hotel, Restaurant 
& Bartenders Union, Local Union 
No. 716, A. F. of L., 239 P.2d 1008, 

66 N.M. 56. 

16.23 Conn.—Kenmike Theatre v. 

Moving Picture Operators Local 
804, American Federation of Labor, 

90 A.2d 881, 139 Conn. 96. 

Wyo.—^Hagen v. Culinary Workers 
Alliance Local No. 337, 246 P.2d 
778, 70 Wyo. 165. 

TnUawful purpose 

In suit by employees to enjoin pick¬ 
eting of their place of employment, 
evidence sustained chancellor's con¬ 
clusion that the picketing was for un¬ 
lawful purpose of forcing employer to 
coerce employees to join defendant 
union or designate it as their bargain¬ 
ing agent and to intimidate, threaten 
and annoy plaintiffs and thus cause 
them to Join union or auit their Jobs 
and that hence such picketing was not 
entitled to protection tmder constitu¬ 
tional guarantee of free speech. 

Fla.—Miami Typographical Union No. 

430 V. Ormerod, 61 So.2d 753. 

16.24 Ind.-r-ljOGal No. 1460, Retail 
Clerks Union,. v.^Peaker, 51 NJSI.2d 
628, 22 Ind. 209. 

Ma—Fred. Wolferman, Inc. v. Root, 

204 S.W.2d 733; 256 Mo. 976, 174 A. 
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bargaining agent for the establishment of the em¬ 
ployer,1^.26 but the right to engage in picketing, 
in such circumstzinces, has been denied .^®*26 Sq 
picketing may be undertaken to persuade employees 
who are members of a rival union to pursue a course 
of action similar to that which the picketing union 
was following in a campaign waged by both unions 
for a similar wage increase throughout the indus¬ 
try common to both.^®-27 

It has been held that a labor union has the con¬ 
stitutional right peacefully to picket the place of 
business of one who does all his work himself with¬ 
out any employees, for the purpose of inducing him 
to join the union,!®*^^ or to observe store hours 
of shops employing union members,i6*29 and such 

men's Union, Local No. 853, 118 P. 
2d 962, 11 Wash.2d 262—O'Neil v. 
Building Seiwlce Employees Inter¬ 
national Union No. 6, 116 P.2d 662, 
9 Wash.2d 607, 137 A.L.R. 1102. 

16.25 N.T.—Sachs Quality Furniture 
V. Hensley, 55 N.Y.S.2d 450, 269 
App.Div., 264. 

Saperstein v. Rich, 114 N.T.S. 2d 
779, 202 Misc. 923—Gulf Oil Corp. 
V. International Broth, of Team¬ 
sters, Local 806, 57 N.Y.S.2d 24, 185 
Misc. 409. 

16.26 Mo.—^Kincaid-Webber Motor 

Co. V. Quinn, 241 S.W.2d 886, 362 
Mo. 876. 

Ooercloa 

Picketing by rival unions after Na¬ 
tional Labor Relations Board certffied 
another union as exclusive represen¬ 
tative of all manufacturer's em¬ 
ployees for collective bargaining pur¬ 
poses was not exercise of constitu¬ 
tional right of free speech, and" was 
not a means of communicating facts 
of labor dispute, but was coercion, 
and manufacturer whose plant was 
thereby closed had no adeauate rem¬ 
edy at kiw and was entitled to In¬ 
junctive relief'against picketing. 
Wash.—Swenson v. Seattle Central 
Labor ,Council, 177 P.2d 873, 27 
Wash.2d 193, 170 A.L.R. 1082.. 

16.27 Wash.—State ex reL Lumber 
and Sawmill Workers v. Superior 
Court for Pierce County, 164 P.2d 
€62, 24 Wash.2d 314, 166 AL.R. 
166. 

16.28 Minn.—Coons v. • Journeymen 
/ Barbers, Hairdressers and Cosme¬ 
tologists* Intern. Union of America, 
Local Union No. 31, of St. Paul, 
Minn., 23 N.W.2d 345, 222 Minn. 100. 

16.29 IlL—^Baker v. Retail CJlerks' 
International Protective Ass’n, Lo¬ 
cal Union No. 1000, Eldorado, 40 

. N.E.2d 671,. 313 IlLApp. 432. 

SniLday olosliig 

The right to picket peacefully, un¬ 
der constitutional guaranty of free 
speech, is not confined to disputes 
between employer and organized la^ 


L.R. 586, certiorari denied 68 S.Ct. 
608, 833 U.S. 837. 92 L.Bd., 1122. 
N.J.—Heine's Inc. v. Truck Drivers' 
and Helpers' Union, Local No. 676, 
19 A.2d 204, 129 N.J.Eq. 308. 

N.Y.—^Nation^ Foundry Co. of N. T. 
V. Quinonez, 101 N.Y.S.2d 155. 
Statntey wliich prohibits picketing 
except if a labor dispute, defined as 
a controversy between employer and 
the majority of his employees, exists, 
unconstitutionally denies free speech 
as applied where unions picketed 
plaintiff's place of business because 
employees of plaintiff were not mem¬ 
bers of the unions but exercised only 
peaceful persuasion without violence, 
force or threats of obstruction to 
plaintiff's property. 

Wis.—Vogt, ]toa v. International 
Broth, of Teamsters, Local 695, A. 
F. L., 71 N.W.2d 869, 270 Wis. 816. 
Xn WaShlnglKm 

(1) It has been held that nonunion 
employers employing nonunion em¬ 
ployees allegedly satisfied with their 
wages, hours, and conditions of em¬ 
ployment were entitled to injunctive 
relief as against union engaged in 
picketing employers', places of busi¬ 
ness with the alleged intent of forc¬ 
ing employers to discharge their em¬ 
ployees or compel them against their 
will to Join union, and that’ relief 
could be granted without violating 
the -constitutional guaranty of free¬ 
dom of speech. ‘ 

Wash.-^Shively v. Garage Employees 
Local Union-No. 44, 108 P.2d 854, 6 
Wash.2d 660.' 

(2) A later decision held, however, 
that this' is ho longer the rule in view 
of decisions of the supreme court of 
the United States holding that a state 
'may not forbid resort to peaceful 
persuasion through picketing even 
though there is ho iznmediate employ¬ 
er-employee dispute as In the case of 
attempted unionization of the busi¬ 
ness employing nonmembera of the 
imlon. 

Wash,—S and W-Fine Foods v. Re¬ 
tail .Delivery Drivers and; Sales- 
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right has been extended to the picketing of cus¬ 
tomers "of the owner of the business who has re¬ 
fused to join the union but it has also been 
held that picketing to coerce the proprietor to join 
a union,or to conform to the union scale of 
prices,^is not protected by the constitutional 
right of free speech. The limit of judicial authority 
to restrain a strike without impairment of the free¬ 
doms guaranteed by the constitution is to be de¬ 
termined by the lawfulness of the object aimed at 
and the manner in which the strike is conducted.^^-S3 

Regulation of labor unions. The right of freedom 
of speech is imconstitutionally denied by statutes 
or ordinances prohibiting the organization of labor 
unions and the solicitation of members,or re¬ 
quiring the incorporation of all labor unions.i®*35 
The constitutional guaranty of free speech also 
has been held to invalidate a statute requiring a 
labor union to file .annually with a government agen¬ 
cy a complete financial statement and disclosure of 
all expenditures,!®-^® together with copies of work¬ 
ing agreements for the check off of union dues;!®-^'^ 
but similar statutes have been sustained requiring 
labor unions to file copies of their constitution and 


16.41 Mass.—^Bowe v. Secretary of 
the Commonwealth, 66 N.E.2d 116, 
320 Mass. 230. 167 A.t*.R. 1447. 

16.42 U.S.—^Thomas v. Collins, Tex., 
66 S.Ct 316, 823 U.S. 516, 89 L.Bd. 
480, rehearing denied 65 S.Ct 657, 
323 U.S. 819, 89 L.Ed. 630. 

N. Li. R. B. V. American Pearl 
Button Co., C.aA.8, 149 F.2d 311. 
Xiahor union organizer had right of 
free speech, but his free speech would 
have to be a proper speech and could 
be governed by state statute. 

Tex.—Coutlakis v. State,* Cr., 268 S. 
W.2d 192, 

16.43 U.S.—Carpenters and Joiners 
Union of America, Local No. 213 
V. Ritter's Cafe, Tex., 62 S.Ct. 807, 
816 U.S. 722, 86 UEd. 1148, rehear¬ 
ing denied 62 S.Ct 1038, 316 U.S. 
708, 86 L.Bd. 1775. 

Wash.—Shively v. Garage Employees 
Local Union No. 44, 108 P.2d 354, 
6 Wash.2d 560. 

Wis.—Hotel and Restaurant Em¬ 
ployees’ International Alliance, Lo¬ 
cal No. 122 V. Wisconsin Employ¬ 
ment Relations Board, 294 N.W. 
632, 236 Wis. 329, rehearing denied 
296 N.W. 634, 236 Wis. 329, affirmed 
62 S.Ct 706, 316 U.S. 437, 86 L.Bd. 
946. 

Civil responsibility 
While the publicizing of facts of 
a labor dispute in peaceful manner is 
within freedom of speech guaranteed 
by Fourteenth Amendment, party to 
controversy has no absolute priv¬ 
ilege to discuss such matters so as 
to avoid civil responsibility for In- 
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bor over laws or conditions of em¬ 
ployment, rate of pay, unionization, 
or employment of nonunion men, but 
extends to a dispute concerning Sun¬ 
day closing, of shops, although such 
dispute is not a ’Tabor dispute,” as 
that term is generally understood. 
Cal.—^Ex parte Lyons, 81 P.2d 190, 
27 Cal.App.2d 293. 

18.30 U.S.—^Bakery and Pastry Driv¬ 
ers and Helpers Local 802 of Inter¬ 
national Brotherhood of Teamsters 
V. Wohl, N.T., 62 S.Ct 816, 816 U. 
S. 769, 86 L.Ed. 1178. 

N.T.—.Lo Blanco v. Holt 70 N.T.S. 
2d 38, 189 Mlsc. 113. 

16.31 Wash.—^Morris v. Local Union 
No. 494 of Amalgamated Meat Cut¬ 
ters and Butcher Workmen of Spo¬ 
kane, 234 P.2d 643, 39 Wash.2d .83 
—O’Neil V. Building Service Em¬ 
ployees International Union No. 6, 
116 P.2d 662, 9 Whsh,2d 607, 187 

, A.L.R. 1102. 

Sestmotiou of fair oompetitioii 
Ill.—^DinoffiTa v. International Broth, 
of Teamsters & Chauffeurs Local 
Union No. 179, 72 N.E.2d 636, 831 
ilLApp. 129, error dismissed 77 N. 
E.2d 661, 899 IIL 804, certioraH de¬ 
nied 69 S.Ct 33, 336 U.S. 815, 93 
L.Ed. 870. 

16.32 Mass.—Saveall v. Demers, 76 
N.E.2d 12, 322 Mass. 70, 2 A.L.R.2d 

. 1190. 

16.33 Ala.—Hotel & Restaurant 
Emp., Intern. Alliance . v. Greeny 
wood, 30 So.2d 696, 249 Ala. 266, 
certiorari denied G. v. H. & R. E., 


I L A. & B., 68 act. 349, 382 U.S. 847, 

I 92 L.Bd. 417. 

Scope- of union activity 
If the object aimed at is within the 
scope of union activity, that is, rea¬ 
sonably related to wages, hours or 
other conditions of immediate em¬ 
ployment, and is lawfully and peace¬ 
ably carried out and not attended 
wltii violence or other unlawful acts, 
strike should not be subjected to Ju¬ 
dicial restraint. 

Ala.—^Hotel & Restaurant Emp., Li¬ 
tem. Alliance v. Greenwood, supra. 

16.34 Fla.—^Pittman v. Nix, 11 So.2d 
791, 152 Fla. 878, 144 A.L.R. 1341. 

16.35 Colo.—American Federation of 
Labor V. Reilly, 155 P.2d 145, 118 
Colo. 90, 160 A.L.R 873. 

16.36 Tex.—American Federation of 
Labor v. Mann, Civ.App., 188 S.W.2d 
276. 

16.37 Tex.—American Federation of 
Labor y. Mann, supra. 

16.38 U.S.—^Borden v. Sparks, D.C. 
Ala., 64 F.Supp. 300. 

Ala.—Alabama State Federation of 
Labor v. McAdory, 18 So.2d 810, 
246 Ala. 1, certiorari dismissed 65 
S.Ct 1384, 325 U.S. 450, 89 L.Ed. 
1726. 

16.39 Tex.—^American Federation of 
Labor V. Mann, Civ.App., 188 S.W. 
2d 276. . 

16.40 Mass.—^Bowe v. Secretary of 
the Commonwealth, 69 N.E.2d 116, 
320 Mass. 230, 167 A.L.R. 1447. 

Tex.—American Federation of Labor 
V. Mann, Civ.App:, 188 S.W.2d 276. 


bylaws and annual reports,!®-®® requiring that a 
union keep itemized books of account open to in¬ 
spection by any member of the union or to judicial 
or quasi-judicial inquiries,!®-®® and requiring that a 
union report the names and addresses of all officers 
and affiliated organizations,!®-^® and disclose offi¬ 
cer’s salaries, dues, fees, fines, assessments, and 
expenditures.!®-'*! 

§ 213(21).-Limitations on Rights 

of Employees 

The circumstance that a labor dispute is the occasion 
of exercising freedom of expression does not give that 
freedom any greater sanction or render it completely 
inviolable; the right to picket, as an exercise of free 
speech, is not absolute, but the object of picketing must 
be proper, and the means thereof must be lawful. 

Espousal of the cause of labor is entitled to the 
same protection of the constitutional guaranties of 
freedom of speech and of the press as the espousal 
of any other lawful cause, and no higher pro¬ 
tection,!®-^® and the circumstance that a labor dis¬ 
pute is the occasion of exercising freedom of ex¬ 
pression does not give that freedom any greater 
sanction or' render it completely inviolable.!®-^® 



§ 213(21) CONSTITUTIONAL LAW 

Speech and press are subject to reasonable regula- 
tion in the public interest when used as an econo¬ 
mic weapon in the field of industrial relations or as 
coercive technique,^and in that respect the state 


16 aj^s, 

is the primary judge of the need and is not re¬ 
quired to wait until danger to the community is 
dear and present.i®*^5 


jury to another caused by malicious 
and false statements made in course 
of differences between them. 

Cal.—Bmde v. San Joaquin County 
Central Labor Council, 143 P.2d 20, 
23 Cal.2d 146, 160 A.L.R. 916. 
Conspixaoy 

Holding* unions and business agents 
liable for conspiracy to cause breach 
of existing contract in no way inter¬ 
feres with right of labor unions to 
disseminate information and advise 
the public as to their stand in an 
existing labor controversy within 
the limits prescribed by law. 

Wash.—Sears v. International Broth¬ 
erhood of Teamsters, Chauffeurs, 
Stablemen and Helpers of Ajnerica, 
Local No. 624, 112 P.2d 850, 8 Wash. 
2d 447. 

3>l8orlinizuitio3L 

The National Labor Relations Act, 
defining as unfair labor practices dis¬ 
crimination by an employer to en¬ 
courage membership in a labor or¬ 
ganization, and the action of a union 
in attempting to cause employer to | 
discriminate, as applied to prohibit 
union and representatives from en¬ 
couraging strike to require employ¬ 
ers to execute contracts which ex¬ 
pressly or in performance made un¬ 
ion membership a condition of em- 
plosnnent, did not violate the First 
Amendment. 

Xj.s.—N. L. R. B. V. National Mari¬ 
time Union of America, C.A2, 176 
F.2d 686, certiorari denied 70 S. 
Ct. 492, 338 U.S. 954, 94 L.Bd. 589, 
rehearing denied 70 S.Ct. 620, 339 
U.S. 926, 94 KEd. 1348. 

Uhlawfta riot held pTULishable 
Pa.—Commonwealth v. Duitch, 67 A 
2d 821, 165 Pa.Super. 187. 

Walkout 

(1) Mass walkout of members of 
union which occurred as result of 
use of a code constituted a “strike” 
and was not an exercise of right of 
individual employees to quit labor, 
and therefore preliminary restrain¬ 
ing order directing that strike cease 
until merits of controversy could be 
decided in action for injunction did 
not deny liberty of speech. 

D.CJ.—^U. S. v. International Union, 
United Mine Workers of America, 
I).C, 77 F.Supp. 663. appeal dis¬ 
missed in part, afiSrmed in part 177 
F.2d 29, 85 U.S.App.I>.C. 149, certio¬ 
rari denied 70 S,Ct. 140, two cases, 
838 U.S. 871, 94 L.Ed. 636. 

(2) . Where concerted walkout of 
union employees was not result of 
expressions of views, arguments, or 
opinions, but was the result of the 
transmission of information by union 
representatives that electricians were 


quitting and that business manager 
of union wanted all employees to 
come out, conversations between un¬ 
ion officers and employees were not 
in exercise of right to free speech, 
guaranteed by the constitution. 

Xj.s.—Styles v. Local 760, Intern. 
Broth, of Elec. Workers, AF.L., D. 
C.Tenn., 80 F.Supp. 119. 

16.44 U.S;—Stapleton v. Mitchell, D. 
G.Kan., 60 F.Supp. 61, appeal dis¬ 
missed Mitchell V. McBlroy, 66 S. 
Ct 172, 326 U.S. 690, 90 L.Bd. 406, 
and McBlroy v. Mitchell. 66 S.Ct 
172, 326 U.S. 690, 90 L.Ed. 406. . 
Cal.—^James v. Marlnship Corp., 155 
P.2d 329, 26 Cal.2d 721, 160 AL.R. 
900. 

Chrisman v. Culinary Workers' 
Local Union No. 62, 116 P.2d 663, 
46 Cal.App.2d 129. 

Fla.—^Local Union No. 619 of United 
Ass'n of Journeymen and Appren¬ 
tices of Plumbing and Pipefltting 
Industry of U. S. and Canada v, 
Robertson, 44 So.2d 899. 

Mo.—^Rogers v. Poteet, 199 S.W.2d 
378, 356 Mo. 986, certiorari denied 
67 S.Ct 1732, 331 U.S. 847, 91 L. 
Ed. 1856, rehearing denied 68 S. 
Ct 34, 332 U.S. 786. 92 L.Ed. 369. 
Tex.—^American Federation of Labor 
V. Mann, Civ.App., 188 S.W.2d 276. 
Wls.—^Hotel and Restaurant Em- 
. ployees' International Alliance, Lo¬ 
cal No. 122 V. Wisconsin Employ¬ 
ment Relations Board, 294 N.W. 
632, 236 Wis. 329, rehearing denied 
296 N.W. 634, 236 Wis. 829, affirmed 
62 S.Ct 706, 816 U.S. 487, 86 L.Bd. 
946. 

Injimctlons to prevent abuse of rig^t 
generally see infra § 218 (26). 

Supervisoxy employees 
The Labor Management Relations 
Act of 1947 as it affects the National 
Labor Relations Act is not wconsti- 
tutional as restricting the ifreedom 
of speech on the part of supervisory 
employees or otherwise denying them 
rights guaranteed by tiie First 
Amendment 

U.S.—^N. L. R. B. V. Edward G. Budd 
Mfg. Co., aA6, 169 F.2d 67L 
Retaliation 

Where it appeared that employer 
had entered into closed shop contract 
with labor organization, that no dis¬ 
pute existed between the employer 
and the organization or their mem¬ 
bers, and that rival labor union be¬ 
gan picketing employer's stores with 
signs stating that the employer was 
unfair to the rivcU labor union, not 
for purpose of unionizing the em¬ 
ployer or for gaining converts among 
its employees, but to retaliate against 
the orgaziization with which the em¬ 
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ployer had contract, the rival labor 
union’s right of free speech did not 
preclude issuance of injunction. 

N.T.—Coward Shoe v. Retail Shoe 
Salesmen’s Union Local 1116 P.IL 
C.I.P.A, 81 N.Y.S.2d 781, 177 Mlsc. 
708. 

Posting of notices 
■V^^ere union and its president were 
found to have engaged in unfair la¬ 
bor practices, judgment requiring 
posting of notices that complaining 
employees had specific rights and 
that union and its members and 
agents were banned from interfering 
with those rights did not violate free 
speech provision of federal Consti¬ 
tution. 

Wis.—Ohristoffel v. Wisconsin Em- 
plo 3 nnent Relations Board, 10 N.W. 
2d 197, 243 Wis. 832, certiorari de¬ 
nied 64 S.Ct 90, 820 U.S. 776, 88 
L.Ed. 466. 

Prohibition of lookouts and strikes 

(1) Statute. forbidding Incitement 
to lockout or strike during an inves¬ 
tigation by industrial commission 
does not violate freedom of speech. 
Colo.—^People v. United Mine Workers 

of America, Dist 16, 201 P. 64, 70 
Colo. 269. 

(2) The thesis that picketing is 
protected by the constitutional sruar- 
anty of freedom of speech does not 
apply so as to invalidate statute pro¬ 
hibiting strikes against public utili¬ 
ties in certain instances, since stat¬ 
ute does not interfere with picketing, 
which may exist although there is no 
strike. 

N.J.—State y. Traffic Tel. Workers 
Federation of N. J., 66 A2d 616, 2 
N.J. 336, 9 AL.R2d 864. 

16iA5 U.S.—^Stapleton v. Mitchell, B. 
C.Kan., 60 F.Supp. 61, appeal dis¬ 
missed 66 S.Ct 172, 326 U.S. 690, 
90 L.£d. 406, and Mitchell v. McBl¬ 
roy, 66 S.Ct 172, 326 U.S. 690, 90 
L.Ed. 406. 

Applicability of clear and present 
danger test 

(1) Only clear and present danger 
of substantive' evil will justify 
abridgement of the right to engage 
in peaceful picketing. 

Tex.—Ex parte Waltrip, 207 S.W.2d 
’ 872, 161 Tex.Cr. 343. 

(2) Where issue is solely one of 
application of a proposed restraint 
on peaceful picketing, relative merits 
of claims of parties or probaole 
truthfulness of slogans and signs 
used Is immaterial short of showing 
of substantial danger since no re¬ 
straint upon right to speak freely can 
be imposed unless a clear and pres¬ 
ent danger exists. 



16 C.J.S. CONSTITUTIONAL LAW §213(21) 

The right to picket is not absolute, but the ob- tolerate in all places and all circumstances even 

ject of picketing, as an exercise of free speech, peaceful picketing by an individual, notwithstanding 

must be proper, and the means thereof must be the constitutional guarantee of the right to free 

lawful and picketing that is illegal in char- speech, and legislation involving reasonable 

acter is not protected by the doctrine of free regulation, rather than absolute prohibition, of 

speech.^®*^'^ The. government is not required to peaceable picketing is constitutional.!®-^^ So rea- 


Nev.—state ex rel. Culinary Workers 
Union, Local No. 226, v. Eighth Ju¬ 
dicial Diet Court in and for Clark 
County, 207 P.2d 990, 66 Nev. 166, 
rehearing denied 210 P.2d 454, 60 
Nev. 166. 

(3) It has been held, however, that 
the clear and present danger test, 
as applied in ordinary free speech 
cases, is not necessarily controlling 
in determining whether picketing to 
publicize a labor dispute may be re¬ 
strained. 

Cal.—Seven Up Bottling Co. of Los 
Angeles v. Grocery Drivers Union 
Local 848, 254 P.2d 644, 40 Cal.2d 
368, 83 A.L.H.2d 327—^Ex parte 

Blaney, 184 P.2d 892, 30 Cal.2d 643. 

16.48 Wash.—^Pacific Nav. & Trading 
V. National Organization of Mas¬ 
ters, Mates & Pilots of America, 
West Coast Local 90, 207 P.2d 221, 
38 Wash.2d 675. 

Injunction against picketing see In¬ 
junctions §§ 143-146. 

Picketing as unfair labor practice see 
Master and Servant $ 28 (63). 

16.47 N.J.—Hammer v. Local No. 
211, United Textile Workers of 
America,, A.F.L., 111 A.2d 308, 34 
N.J.Super. 34. 

16.48 U.S.—^Bakery and Pastry Driv¬ 
ers and Helpers Local 802 of Inter¬ 
national Brotherhood of Teamsters 
V. Wohl, N.Y., 62 S.Ct. 816, 316 U. 
S. 769, 86 L,Bd. 1178. 

United Broth, of Carpenters and 
Joiners of America, Dlst Council 
of Kansas City, Mo., and Vicinity,, 
A. P. of L., V. Sperry, for and on 
Behalf of N.L.R.B., C.A.Kan., 170 
F.2d 863. 

LeBaron v. Printing. Specialties 
and Pap%r Converters Union, Local 
388, AFL, D.aCal., 75 F.Supp. 678, 
affirmed, C.A.. 171 F.2d 331, certio¬ 
rari dismissed 69 S.Ct. 884„ 336 U. 
S. 949, 93 L.Bd. 1106—Dixie Motor 
Coach Cqrp. v. Amalgamated Ass’n 
of St:, Elec. Ry. . & Motor Coach 
Emp. of America, D.C.Ark., 74 F. 
Supp. 952, reversed on other 
grounds, C.A., 170 P.2d 902—^In re 
Quick Charge, D.C.Okl., 69 F.Supp. 
961, reversed on other grounds, C. 
C.A., International Broth, of Team¬ 
sters, Chauffeurs, Warehousemen & 
Helpers of America Local 886 v. 
Quick Charge Inc., 168 P.2d 613. 
Cal.—^James v. Marlnship Corp., 156 
P.2d 329, 25 Cal.2d 721. 160 A.L.R. 
900—^Magill Bros. v. Building Serv¬ 
ice Employees* International Union, 
127 P.2d 542, 20 CaL2d 506. 


U. S. Elec. Motors v. United Elec., 
Radio & Mach. Workers of Amer¬ 
ica, Local No. 1421, Super., 166 P. 
2d 921. 

Idaho.—^Tarr v. Amalgamated Ass*n 
of St., Elec. Ry. & Motor Coach 
Emp. or America, Division 1056, 
260 P.2d 904, 73 Idaho 223—State 
V. Casselman, 206 P.2d 1131, 69 
Idaho 237,. certiorari denied 70 S. 
CL 248, 338 U.S. 900, 94 L.Ed. 664, 
rehearing denied 70 S.CL 484, 838 
U.S. 962, 94 L.Ed. 688. 

Ill.—^Meadowmoor Dairies v. Milk 
Wagon Drivers* Union of Chicago, 
No. 763, 21 N.E.2d 308, 371 IlL 377, 
affirmed 61 S.Ct. 652, 812 U.S. 287, 
85 L.Ed. 836, 132 A.L.R. 1200, re¬ 
hearing denied 61 S.C:l 803, 312 U. 
S. 716, 85 L.Bd. 1145. 

Mass.—Saveall v. Demers, 76 N.B.2d 
12, 822 Mass. 70, 2 A.L.R.2d 1190 
—^Fashioncraft, Inc., v. Halpem, 48 
N.E.2d 1, 313 Mass. 885. 

Mo.—^Empire Storage & Ice Co. v. 
Giboney, 210 S.W.2d 66, 367 Mo. 671, 
affirmed 69 S.CL 684, 336 U.S. 490, 
93 L.Ed. 834. 

Nev.—State ex rel. Chilinary Workers 
Union, Local No. 226, v. Eighth 
Judicial DisL CL in and for Clark 
County, 207 P.2d 990, 66 Nev. 166, 
rehearing denied 210 P.2d 464, 66 
Nev. 166. 

N.T.—^Mayer Bros. Poultry Farms v. 
Meltzer, 80 N.Y.S.2d 874, 274 App. 
Div, 169, appeal denied 83 N.Y.S.2d 
228, 274 App.Div. 877. 

Amazon v. Local 178, Hotel & 
Restaurant Beverage Dispensers 
Indus. Union, A.F.L., 136 N.y.S.2d 
27—^People v. Levner, 30 N.Y.S.2d 
487. 

Tex.—Carpenters and Joiners Union 
of America, Local No. 213, v. Rit- 
ter*s Cafe, Civ.App., 149 S.W.2d 694, 
error refused, affirmed 62 S.Ct. 807, 
315 U.S. 722, 86 L.Bd. 1143, rehear¬ 
ing denied 62 S.CL 1038, 316 U.S. 
708, 86 L.Bd. 1776. 

W.Va—^Blossom Dairy Co. v. Inter- 
. national Brotherhood of Teamsters, 
23 S.B.2d 646, 126 W.Va 166. 

Wis,—Hotel and Restaurant Em¬ 
ployees* International Alliance, Lo- 
caX No. 122 v. Wisconsin Employ¬ 
ment Relations Boar^ 294 N.W. 
632, 236 Wis. 829, rehearing denied 
.296 N.W. 634, 236 Wia 329, affirmed 
62 S.CJL 706, 316 US. 437, 86 L.Bd. 
946. 

Peril to national heal^ or safety 
The provisions of Labor Manage¬ 
ment Relations Act authorizing in¬ 
junction against strike or lockout af¬ 

1149 


fecting substantial parts of industry 
engaged in interstate or foreign com¬ 
merce and imperiling national health 
or safety were designed to cope with 
national emergencies and do not of¬ 
fend constitutional amendments relat¬ 
ing to freedom of speech. 

U.S.—^U. S. V. International Long¬ 
shoremen’s and Warehousemen’s 
Union (CIO), D.C.CaL, 78 F.Supp. 
710. 

D.C.—^U. S. V. International Union, 
United Mine Workers of America, 
D.C., 89 F.Supp. 187. 

FroUbited oondnot 
Where legislature has forbidden 
certain conduct in an industrial dis¬ 
pute, the First Amendment to fed¬ 
eral Constitution does not excuse 
picketing to compel an employer to 
join the combination, even though 
pickets carry placards which bear 
statements of the grievances in¬ 
volved. 

U.S.—^International Broth, of Elec. 
Workers, Local 601 v. N. L. R. B., 
C.A2,.181 F.2d 34, affirmed 71 S. 
CL 964, 341 U.S, 694, 96 L.Ed. 1299. 

Court of industrial relations 
A statute forbidding a conspiracy 
to do injury to others by picketing 
on account of anything done by the* 
court of industrial relations, or un¬ 
der its orders, or of its aid having 
been invoked, does not deny free 
speech. 

Kan.—State v. Howat, 191 P. 685, 107 
Kan. 423. 

16.49 C!olo.—American Federation oY 
Labor v. Reilly, 165 P.2d 145, 113 
Colo. 90. 160 A.L.R. 873. 

Mo.—^Bx parte Huim, 207 S.W.2d 468, 
357 Mo. 256. 

Tex.—Turner v. Zanes, Civ.App., 206 
S.W.2d 144, refused no reversible 
error. 

Ex parte Waltrip, 207 S.W.2d 872, 
161 Tex.Cr. 343. 

Utah.—^International Union of Oper¬ 
ating Engineers, Local No. 3, v. 
Utah Labor Relations Bd., 203 P.. 
2d 404, 115 Utah 183. 

Trespass 

Statute providing that union mem¬ 
bers, when picketing, shall not have 
right to invade or trespass upon 
premises of another without consent, 
of the owner, does not contravene 
constitutional guaranties of freedom 
of speech. 

Tex.—^Millmen Union Local 824, AJFU 
V. Mlssouri-Kausas-Texas R. Co., of 
Tex., Civ.App., 253 S.W.2d 460, re¬ 
fused no reversible error. 
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sonable restrictions may be imposed as to the physi¬ 
cal area in which picketing may be carried 
as to the number of pickets to be permitted,^®-^^ 
as to mass picketing,and as to picketing of 
the homes of nonstriking employees.i^-53 

Conduct otherwise, unlawful is not always immune 
from state regulation because an integral part of 


that conduct is carried on by display of placards 
by peaceful picketers,^®*54 and recognition of peace¬ 
ful picketing as an exercise of free speech guar¬ 
anteed by the constitution does not imply that the 
states must be without power to confine the sphere 
of communication to that directly related to the 
dispute.^ There is no constitutional right to 
engage in picketing for an imlawful objective,^®-®® 


Fioketiiig of raUroafl 
Injunction restraining labor union 
from picketing on right of way of 
railroad which was not involved in 
the strike, did not violate union’s 
right of freedom of speech. 

Tex.—^Millmen Union Local 324, AFL 
V. Mlssouri-Kansas-Texas R. Co., of 
Tex., supra. 

The atirisdiotioiial Strike Aot^ pro¬ 
hibiting concerted interference with 
employer’s operation or business be¬ 
cause of controversy between labor 
organizations as to which of them 
should have exclusive right to bar¬ 
gain collectively with employer on 
his employees* behalf and giving any 
person suffering injury from viola¬ 
tion of Act right to injunctive relief 
and damages. Is valid as against con¬ 
tention that it deprives such organi¬ 
zations of right to engage in lawful 
concerted action of peaceful picket¬ 
ing in violation of constitutional 
guarantees of freedom of speech and 
of the press. 

<3al.—Seven Up Bottling Co. of Los 
Angeles v. Grocery Drivers Union 
Local 848, 254 P.2d 544, 40 CaL2d 
368, 33 A.L.R.2d 327. 

T6.50 D.C.—Gomez v. United Office 
and Professional Workers of Amer¬ 
ica, CIO Local 16, D.C., 73 P.Supp. 
679. 

1.6.51 N.J.—^Phelps Dodge Copper 
Products Corp. v. United Elec., Ra¬ 
dio & Mach. Workers of America, 46 
A.2d 453, 138 K.J.Ea. 3, affirmed 49 
A.2d 896, 139 KXSa. 97—Isolantite. 
Inc., V. United Electrical, Radio and 
Machine Workers of America, 22 A. 
2d 796, 180 N.J.Ea. 506, modified on 
other grounds 29 A.2d 183, 132 N.J. 
Ea. 613. 

Tenn.—^Nashville Corp. v. United 
Steelworkers of America, CIO, 215 
S.W.2d 8-18, 187 Tenn. 444. 
a6.52 Iowa.—Carey v. District Court 
of Jasper County, 285 N.W. 236, 
226 Iowa 717. 

N.J.—Westinghouse Elec. Corp. v. 
United. Elec., Radio and Mach. 
Workers of America, Local No. 410, 
49 A.2d 896, 139 N.J.Ea. 97. 

N.T.—People v. Garvey, T9 N.T.S.2d 
456 ., . 

Wis.—^Hbtel and Restaurant Em¬ 
ployees’ International Alliance, Lo- 
. cal Nol 122 V. Wisconsin Employ¬ 
ment Relations Boari "294 N.W. 
‘632, 236 Wis. 329, .rehearing denied 
295 N.W/634, 236 Wls. 829, afflJrmed 


62 S.Ct 706, 315 U.S. 437, 86 L.Bd. 
946. 

VlolatloiL of injimotlcm 
Aiding, abetting and assisting in 
violation of injunction prohibiting 
members of labor union from mass 
picketing of manufacturing plant and 
from interfering with manufacturer’s 
business could be punished as con¬ 
tempt without violating constitu¬ 
tional guaranty of freedom of speech. 
Iowa.—Carey v. District Court of 
Jasper County, 285 N.W. 236, 226 
Iowa 717. 

16A3 Ohio.—Pipe Machinery Co. v. 
Demore, App., 76 N.E.2d 725, appeal 
dismissed 79 N.E.2d 910, 149 Ohio 
SL 682. 

16A4 U.S.—Giboney v. Empire Stor¬ 
age & Ice Co., Mo., 69 S.Ct. 684, 836 
U.S. 490, 93 L.Ed. 834. 

Lake Valley Farm Products v. 
Milk W^agon Drivers* Union, Local 
763, aC.A.111., 108 F.2d 486, re¬ 
versed on other grounds Milk Wag¬ 
on Drivers* Union, Local No, 763, 
International Brotherhopd of Team¬ 
sters, Chauffeurs, Stablemen and 
Helpers of America v. Lake Valley 
Farm Products, 61 S.Ct 122, 311 
U.S. 91, 86 L.Ed. 63. 

LeBaron v. Printing Specialties 
and Paper Converters Union, Local 
388, AFL, D.aCaL, 76 F.Supp. 678, 
affirmed, C.A., 171 F.2d 331, certio¬ 
rari dismissed 69 S.Ct. 884, 386 U. 
S. 949, 93 L.Bd. 1106—United Elec., 
Radio & Mach. Workers of America, 
CIO, V. Baldwin, D.CXConn., 67 F. 
Supp. 236. 

Tex.—Borden Co. v. Local No. 133 of 
International Brotherhood of Team¬ 
sters, Chauffeurs, Stablemen and 
Helpers of America, Clv.App., 162 
S.W,2d 828, error refused. 

Wis.—Hotel and ' Restaurant Em¬ 
ployees* International Alliance, Lo¬ 
cal No. 122 V. Wisconsin Employ¬ 
ment Relations Board, 294 N.W. 
632, 236 Wls. 329, rehearing denied 
•295 N.W. 634, 236 Wis. 329, affirmed 
62 S.Ct 706, 316 U.S. 437, 86 L.Ed. 
946. ' 

Disorder^ oonduot 
N.T,—^Miller V. Tobin, 70 N.T.S.2d 36, 
189 Misc. 296. 

People V. Levner, 30 N,T.S.2d 487. 

16.55 U.S.-^arpenters and Joiners 
Union of America, Local'No. 213 v. 

. Rittei^s Cafe, Tex., 62 S.Ct 807, 316 
tr.S. 722, 86 L.Bd. 1143, rehearing 

listf 


denied 62 S.Ct 1038, 316 U.S. 708, 
86 L.Bd. 1776. 

Idaho.—^Tarr v. Amalgamated Ass’n 
of St Elec. Ry. & Motor Coach 
Emp. of America, Division 1066, 250^ 
P.2d 904, 78 Idaho 223. 

Ohio.—^Bean v. Local Union No. 698, 
Retail Clerks Union, 114 N.E.2d 445, 
94 Ohio App. 36L 

Tex.—Construction & General Labor 
Union Local No. 688 v. Stephenson, 
Clv.App., 221 S.W.2d 876, affirmed 
226 S.W.2d 958, 148 Tex. 434. 

ihjTLry to another 
Labor’s constitutional right to pick¬ 
et as a form of free speech as against 
employer does not authorize picket¬ 
ing in such a way as to injure some¬ 
one else not a party to labor dispute. 
Idaho.—State v. Casselman, 206 P.2d 
1131, 69 Idaho 237, certiorari denied 
70 S.Ct 248, 338 U.S. 900, 94 L.Ed. 
654, rehearing denied 70 S.Ct 484, 
338 U.S. 962, 94 L.Ed. 688. 

Zndependeiit controversy 
Where owner of restaurant en¬ 
gaged contractor to construct build¬ 
ing wholly unconnected with restau¬ 
rant 1% miles therefrom, controver¬ 
sy between owner and carpenters’ and 
painters’ unions Involved only con¬ 
struction of such building, and there 
was no controversy relating to oper¬ 
ation of restaurant. Injunction re¬ 
straining, as a violation of state anti¬ 
trust law, picketing of restaurant by 
unions, did not violate unions’ right 
to free speech guaranteed by the 
Fourteenth Amendment. 

U.S.—Carpenters and Joiners Union 
of America, Local No. 218 v. Rit¬ 
ter’s Cafe, Tex., 62 S.Ct 807, 315 
U.S. 722, 86 L.Bd. 1148, rehearing 
denied 62 S.Ct 1038, 816 U.S. 708, 
86 L.B<L 1775. 

16.56 . Ark.—Self v. Taylor, 286 S.W. 

2d 46, 217 Ark. 958. 

Cal.—^James v. Marlnshlp Corp.»" 165 
P.2d 329, 26 Cal.2d 721,. 160 A.L.R. 
900. 

Haggerty v. Kings County, 256 P. 
2d 393, 117 CalAi>p.2d 470—City of 
Los Angeles v. Los Angeles Bldg. 
& Const Trades Cohncil, 210 P.2d 
. 306, 94 Cal.App.2d 36. 

Pl^—^Miaml TjTpogiuphical Union No. 

; 480'v. Ormerod, 61 So.2d 753. 
IlL-^Bitzer Moior'Co,., v. Local 604, 
Intern. Broth, of Teamsters, Chauf- 
. feUrs, W&rehousemen & Helpers, 
110 N.B.2d 674, 349 IlLApp. 283. 
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and picketing by a labor union for the purpose of 
forcing the establishment being picketed into a 
combination which had the concerted purpose of 
preventing sales to nonunion vendors, and thus to 
require the establishment to make a discrimination 
in its sales in violation of state laws may be en¬ 
joined without violating the union’s constitutional 


right of freedom of speech and press.^®*^? 

The government has the right to prevent breaches 
of peace during a strike, and the right to picket 
may be limited to preserve the peace and safety of 
the community.i®*^^ Picketing when accompanied 
by force, violence, intimidation, or coercion is not 
within the protection of the constitution,^®-®® so 


La.—^Arkansas Oak Flooring Co. v. 
United Mine Workers of America, 
81 So.2d 413, 227 La. 1109—Gk)dr 
chaux Sugars, Inc. v. Chaisson, 78 
So.2d 678, 227 La. 146. 

Mass.—^Davis Bros. Fisheries Co. v. 
Pimentel, 78 K.F.2d 93, 322 Mass. 
499—Colonial Press v. Sills, 74 N.F. 
2d 1, 321 Mass. 495. 

Mich.—Way Baking Co. v. Teamsters 
& Truck Drivers Local No. 164, A. 
F. of L., 66 N.W.2d 357, 335 Mich. 
478, certiorari denied Teamsters & 
Truck Drivers Local No. 164, A. 
F. of L. V. Way Baking Co., 73 S. 
Ct. 939, 346 U.S. 967, 97 L.Ed. 1378. 

Minn.—^Dayton Co. v. Carpet, Lino¬ 
leum and Resilient Floor Decora¬ 
tors* Union, Local No. 696, AFL, 89 
N.W.2d 183, 229 Minn. 87, appeal 
denied Carpet, Linoleum and Resili¬ 
ent Floor-Decorators* Union, Local 
No. 696, A. F. L. v. Dayton Co., 
70 S.CL 670, 839 U.S. 906, 94 L.Hd. 
1334. 

Mo.—^BZincaid Webber Motor Co. v. 
Quinn, 241 S.W.2d 886, 362 Mo. 876 
—^Empire Storage & Ice Co. v. Qib- 
oney, 210 S.W.2d 66, 367 Mo. 671, 
affirmed 69 S.Ct. 684, 336 U.S. 490, 
93 L.Ed. 834. 

N. J.—^Hammer v. Local No. 211, Unit¬ 
ed Textile Workers of America, A. 
F.L., 111 A.2d 308, 34 N.J.Super, 84. 

Ohio.—^W. E. Anderson So.ns Co; v. 
Local Union No. 811, Intern. Broth, 
of Teamsters, Chauffeurs, Stable¬ 
men & Helpers of America, 104 N.B. 
2d 22, 156 Ohio St 641. 

Meadowbrook Homes v. Interna¬ 
tional Hod Carriers & Bldg. Labor¬ 
ers Union of America, Local 265,, 
Com.Pl., 116 N.B.2d 830. 

Or.—^Peters v. Central Labor Council, 
169 P.2d 870, 179 Or. 1. 

Pa:—Sansom House Enterprises v. 
Waiters & Waitresses Union, Local 
801, AFL, 115 A.2d 746, 882 Pa. 476. 

Garner v. Teamsters, Chauffeurs 
and Helpers Local Union No. 776; 
Com.PL, 62 Dauph.Co. 839, excep¬ 
tions dismissed 62 Dauph.Co. .361, 
reversed on other grounds 94 A. 2d 
893, 878 Pa. 19, affirmed 74 S.Ct 161, 
846 U.S. 485, 98 L.Ed. 465. 

Tex.—Texas State Federation of La¬ 
bor V. Brown & Root, Clv.App., 246 
S.W.2d 988, error refused no revers¬ 
ible error. 

Wash.—^Pacific Nav. & Trading v. Na¬ 
tional Organi^tlon ' of Masters, 
Mates & Pilots of America,* West 
Coa;st Local 90, 207 P.2d 221, 33 
Wash.2d ^76, - ^ * 


Wis.—Wisconsin Employment Rela¬ 
tions Bd. V. Retail Clerks Intern. 
Union, Local No. 626, 68 N.W.2d 
666, 264 Wis. 189—Retail Clerks’ 
Union, Local No. 1403, A. F. of L., 

V. Wisconsin Employment Rela¬ 
tions Board, 6 N.W.2d 698, 242 Wis. 
21, 149 A.L.R. 462—Wisconsin Em¬ 
ployment Relations Board v. Milk 
& Ice Cream Drivers & Dairy Em¬ 
ployees Union, Local No. 225, 299 N. 

W. 31, 238 Wis. 379, certiorari de¬ 
nied Milk and Ice Cream Drivers 
and Dairy Employees Union Local 
226 V.-. Wisconsin Employment Re¬ 
lations Board, 62 S.Ct 1035, 316 U. 

. S. 668, 86 L.Ed.'1744. 

Wyo .—^Bsigen v. Culinary Workers 
Alliance Local No. 837, 246 P.2d 
778, 70 Wyo. 166. 

Closed Shop 

Union which entered with employer 
into a closed shop contract, which 
waa unlawful under statute dealing 
with labor relations, had no right 
under the constitutional guaranty of 
freedom of speeech to picket employ¬ 
er’s places of business because em¬ 
ployer refused to discharge over 
three-fourths of his employees who 
were not members of that union. 
Mass.—H. White Co. v. Murphy, 
38 N.E.2d 685, 810 Mass. 610. 
Hiring of Negro dlerks 
Picketing of place of business to in¬ 
duce operators thereof to hire Negro 
clerks in proportion to white and Ne¬ 
gro customers who patronized the 
store was for an unlawful purpose 
and, hence, injunction restraining 
members of certain tmincorporated 
assbciations from such picketing was 
not violative of members* constitu¬ 
tional right of freedom of speech. 

CaL—^Hughes v. Superior Court in and 
for Contra Costa County, 198 P.2d 
886, 82 Cal.2d 860, affirmed 70 S.Ct. 
718, 339 U.S. 460, 94 L.Ed. 986. 

16.57 U.S.^—GIbbney v. Empire Stor¬ 
age & Ice Cb., Mo., 69 S.Ct. 684, 
336 U.S. 490, 93 L.Ed. 834. 

16.58 U.S.—^United E^c., Radio & 

Mach. Workers of America, CIO, 
V. Baidwii^ D.C.Conn., 67 F.Supp. 
.235. . 

16.59,, U.S.—Alesna V. Rice, D.p.Ha- 
wali, 74 F.Supp. 865, affirmed, C.Auj 
172 F.2d 176, certiorari denied 70 
. . S.Ct 53, 338 U.S. 814, 94 L.Ed. 492.' 
United Elea, Radio &, Mach. 
Workers of America, CIO, v. Bald- 
. . Win, D.C.Conn., 67 F.Supp. 285. ' : i 
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Cal.—^Haggerty v. Kings County, 266 
P.2d 893, 117 Cal.App.2d 470. 

Wis.—Hotel and Restaurant Em¬ 
ployees’ International Alliance, Lo¬ 
cal No. 122 V. Wisconsin Employ¬ 
ment Relations Board, 294 N.W. 
632, 236 Wis. 329, rehearing denied 
295 N.W. 634, 236 Wis. 829, affirm¬ 
ed 62 S.Ct 706, 315 US. 437, 86 L. 
Ed. 946. 

16.60 Ark.—^Local Union No. 868 of 
Hotel & Restaurant Emp. Intern. 
Alliance v. Jiannas, 200 S.W.2d 
763, 211 Ark. 352. 

Cal.—Oil Workers Intern. Union, 
CIO V. Superior Court, Contra 
Costa County, 230 P.2d 71, 103 
Cal.App.2d 612. 

U S. Elec. Motors v. United 
Elec., Radio & Mach. Workers of 
America, Loccd No. 1421, Super., 
166 P.2d 921. 

Colo.—^Denver Milk Producers v. In¬ 
ternational Broth, of Teamsters, 
Chauffeurs, Warehousemen and 
Helpers’ Union, 183 F.2d 529, 116 
Colo. 389, appeal dismissed .68 S. 
Ct 1016, 834 US. 809, 92 L.Ed. 
1741. 

j Ga—Pedigo v. Celanese Corp. of 
America 54 S.E.2d 262, 206 Ga. 
392, certiorari denied 70 RCt 346, 

' 838 U.S. 937, 94 L.Ed. 678. 

Nev.-r—State ex rel. Culinary Work¬ 
ers Union, Local No. 226, v. Eighth 
Judicial Dist Cotirt in and for 
Clark County, • 207 P.2d 990, 66 
Nev. 166, rehearing denied 210 P. 
2d 464, 66 Nev. 166. . 

N.T.—^Bridge Hardware Co, v. Horo¬ 
witz, 93 N.T.S.2d 323, affirmed 113 
N.T.S.2d 288,. 279 App.Div. 1073, 
motion denied 108 N.E. 409, 304 
N.T. 986. 

Ohio.—W. E. Anderson Sons Co. v. 
Local Union No. 311, Intern. 
Broth.: of Teamsters, Chauffeurs, 
Stablemen & Helpers of America, 
104 N.B.2d 22, 166 Ohio St 641. 

Pa—Westlnghouse Elec. Corp. v. 
•United Elec., Radio & Mach. Work¬ 
ers of America <CIO) Local 601, 
,46 A,2d 16, 363 Pa. 446, 163 A.L.R. 
666 . 

. Gamer v. Teamsters, Chauffeurs 
and Helpers Local Union No. 776, 
Com.Pl., 62 rDauph.Co. $39, excep¬ 
tions diseased 62 DauphCo. 861, 

. reversed on other grounds 94 A.2d 
898, 878 Pa 19, affirmed 74 S.Ct 

. 161, 846,U.S. 486, 98 L.Ed. 466. 

Wash,—rMorris v. Local Union No. 
494 of Amalgamated Meat Cutters 
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that the right to picket may be curtailed or for¬ 
feited under circumstances of fraud or violence 
“presenting a clear and present danger to public 
peace and order.^®-®! Continuing representations 
which are unquestionably false and acts of coer¬ 
cion going beyond the mere influence exerted by 
the fact of picketing are not constitutional pre- 
rogatives,i ^*®2 and the proclaiming of falsehoods 


while peacefully picketing is not protected by the 
constitutional guaranty of freedom of speech.i®-63 

The prohibition of peaceful picketing, when en¬ 
meshed vrith contemporaneously violent conduct, 
does not violate the constitutional guaranty of free¬ 
dom of speech.i®*®4 The power to deny what other¬ 
wise would be lawful picketing derives from the 


and Butcher Workmen of Spokane, 
234 P.2d 543, 89 Wash,2d 33. 

Wis.—^Teske v. State, 41 N.W.Sd 
642, 256 Wis. 440. 

Coercion 

(1) When picketingr ceases to be 
used for purpose of persuasion and 
Involves coercion it loses protection 
of constitutional ^ruaranty, and per¬ 
son or persons Injured by its acts 
may apply to court of equity for re¬ 
lief. 

Wash.—Ostroff v. Laundry & Dye 
Works Drivers’ Local No. 666, 225 
P.2d 410, 37 Wash.2d 695—Pacific 
Nav. & Trading: v. National Or- 
granization of Masters, Mates & 
Pilots of America, West Coast Lo¬ 
cal 90, 207 P.2d 221. 33 W:ash.2d 
676—Gazzam v. Building: Service 
Emp. Intern. Union, Local 2 62, , 18 8 
P.2d 97. 29 Waah.2d 488, 11 A.L.R. 
2d 1330—Swenson v. Seattle Cen¬ 
tral Labor Council. 177 P.2d 873, 
27 Wash.2d 193, 170 A.L.R. 1082. j 

(2) A labor union’s picketingr of 
'Place of business of automobile deal¬ 
er, 'Who was not a member of union 
•or of automobile dealers associa¬ 
tion and employed no members of 
union, for purpose of compelling 
him to comply with provision of col¬ 
lective bargaining agreement be¬ 
tween association and union for 
^closing of automobile showrooms 
.and used car lots on Saturdays, was 
coercive, and hence not protected by 
rfree speech provisions of state and 
federal constitutions. 

Wash.—Cline v. Automobile Drivers 
& Demonstrators, Local Union No. 
882, 207 P.2d 216, S3 Waah.2d 666, 
affirmed 70 S.Ct. 773, 339 U.S. 470, 
94 L.EcL 995, rehearing denied 70 
S.Ct. 1018, 839 U.S. 991, 94 UBd. 
1391. 

(3) Statute which forbids any per¬ 
son from interfering with right of 
another to work, and which does not 
prohibit peaceful picketing or peace¬ 
ful persuasion in connection with la¬ 
bor disputes, but which condemns, as 
unlawful, the xzse of force, threats 
of violence or intimidation, or use 
•of Insulting or threatening langruage 
to induce one who desires-to work to 
quit his employment protects the 
inherent right to work from clear 
and present danger of destruction by 
those 'Who would prevent exercise of 
that right, and does not violate con¬ 
stitutional guarantees of freedom of 
speech. 


Va.—^McWhorter v. Commonwealth, 

63 S.B.2d 20. 191 Ta. 867. 

16.01 U.S.—Hall v. Hawaiian Pine¬ 
apple Co., D.C.Hawail, 72 F.Supp. 
533. 

Ark.—Smith v. State, 179 S.W.2d 
185, 207 Ark. 104. 

Ga.—Pedigo V. Celanese Corp. of 
America, 64 S.B.2d 252, 205 Oa 
892, certiorari denied 70 S.Ct. 846, 
838 U.S, 937. 94 L.Bd. 678. 

Ohio.—^Friedman v. Cincinnati Local 
Joint Executive Board of Hotel 
and Restaurant Employes Interna¬ 
tional Alliance and Bartenders’ In¬ 
ternational League of America, 6 
OhioSupp. 276. 

Tenn.—^Nashville Corp. v. United 
Steelworkers of America, CIO, 215 
S.W.2d 818, 187 Tenn. 444. 

Wis.—^Hotel and Restaurant Em¬ 
ployees’ International Alliance, Lo¬ 
cal No. 122 V. Wisconsin Employ¬ 
ment Relations Board, 294 N.W. 
632^ 236 Wis. 329, rehearing de¬ 
nied 296 N.W. 634, 236 Wis. 829, af¬ 
firmed 62 S.Ct 706, 816 U.S. 437, 86 
I L.Ed. 946. 

16.62 U.S.—Cafeteria Employees Un¬ 
ion, Local 802, v. Angelos, N.Y., 

64 S.Ct 126, 320 U.S. 293, 88 L.Ed. 
68 . 

Cal.—Steiner v. Long Beach Local 
No, 128 of Oil Workers Internation¬ 
al Union, 128 P.2d 20, 19 Cal.2d 
676. 

HI.—BlUngsen v. Milk Wagon Driv¬ 
ers’ Union of Chicago, Local 763, 
35 N.B,2d 349, 377 IlL 76. 

Ind.—^Roth V. Local Union No. 1460 
of Retail Clerks Union, 24 N.E.2d 
280, 216 Ind. 363. 

N.J,—Outdoor Sports Corp. v. Ameri¬ 
can Federation of Labor, Local 
23132, 78 A2d 69, 6 N.J. 217, 29 
AL.R,2d 813. 

Admintiitratlve order 
Where an order of the^ Employ¬ 
ment .Relations Board as construed 
by the state supreme court and the 
stste Employment Peace Act on 
which the order was based forbade 
only violence and permitted peace¬ 
ful picketing, such order was not 
unconstitutional as an invasion of 
the right of free speech. 

U.S,—Hotel & Restaurant Employ- 
:ees’ International Alliance, Local 
No. 122 V. Wisconsin Employment 
Relations Board, Wis., 62 S.Ct 706, 
316 U.S. 487, 8? L.Bd. 946. 

16.63 Cal.—Magill Bros, v. Build- i 
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Ing Service Employees' Interna¬ 
tional Union, 127 P.2d 542, 20 Cal. 
2d 506. 

N.T.—Sachs Quality Furniture v. 
Hensley, 65 N,Y.S.2d 460, 269 App. 
Dlv. 264. 

Willoughby Camera Stores v. 
District No. 16, Intern. Ass'n of 
Machinists, 129 N.Y.S.2d 734, 205 
Mlsc. 455. 

National Foundry Co. of N. Y. v. 
Qiilnnonez, 101 N.Y.S.2d 166. 

Ohio.—^Bell v. Rogers, Com.PL, 107 
N.B.2d 136. 

W.Va,—^Blossom Dairy Co. v. Inter¬ 
national Brotherhood of Team¬ 
sters, 23 S.B.2d 646, 125 W.Va. 166. 

Expression, of opinion 
Employers were not entitled to in¬ 
junction against peaceful picketing 
because ’’unfair" sign used on pick¬ 
et line by union to whom employers 
refused to give closed shop contract 
was supposedly untruthful since 
quoted word expressed mere opinion, 
and hence was a proper exercise 
of the right of free speech. 

Nev.—State ex rel. Culinary Work¬ 
ers Union, Local No. 226, v. Eighth 
Judicial Dist. Court in and for 
Clark County, 267 P.2d 990, 66 
Nev. 166, rehearing denied 210 P. 
2d 464, 66 Nev. 166. 

16.64 U.S.—Milk Wagpn Drivers* 
Union of Chicago, Local 763 v. 
Meadowmoor Dairies, Ill., 61 S.Ct. 
662, 812 U.S. 287, 86 L,Ed. 836, 132 
AL.R. 1200, rehearing denied 61 S. 
Ct 803, 812 U.S. 716, 65 L.Bd. 1145. 
Wis.—Hotel & Restaurant Employ¬ 
ees’ International Alliance, Lo<^ 
No. 122, V. Wisconsin Employment 
Relations Board, 296 N.W. 634, 286 
Wla 829, affirmed 62 S.Ct. 706, 316 
U.S. 487, 86 L.Ed. 946. 

OoxLtiiraaiLce of illegal acts 
Where past picketing has become 
so irrevocably blended "with acts of 
'Violence and physical intimidation 
as to Justify belief that future pick¬ 
eting would result in continuance of 
illegal acts, an injunction restrain¬ 
ing a labor organization from all 
picketing lies within equitable pow¬ 
er of court and does not infringe 
Tight of freedom of speech. 

CaL—Steiner v. Long Beach Local 
No. 128 of Oil Workers Interna¬ 
tional Union, 123 P.2d 20, 19 CaL 
2d 676. 

People V. Salfell, 168 P.2d 497, 
74 CaLApp.2d Supp. 967« 
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power of the states to prevent future coercion, 
but the right to free speech in the future cannot 
be forfeited because of dissociated acts of past 
violence.^®*The state may not enjoin peace¬ 
ful picketing merely because it may provoke vio¬ 
lence in others,and the right to picket itself 
cannot be taken away merely because there may 
have been isolated instances of abuse falling far 
short of violence occurring in the course of that 
picketing.i®*®^ Where, as in labor controversies, 
the feelings of even the most detached minds may 
become engaged and a show of violence may make 
still further demands on calm judgment, generous 
scope must be given to the guaranty of free 
speech.^®*®® 

It has been held that an employee’s right of free 
speech does not extend to the picketing and persua¬ 
sion of customers of the employer so as to pre- 
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elude an injunction against such picketing.^^-^^ Ac¬ 
cording to other authority, an injunction in such 
circumstances is not in violation of the constitu- 
tion.i®-^! So it has been held that if employees 
or labor unions have a controversy with an em¬ 
ployer, they may picket the retail outlet by which 
the employer’s product is sold, in order to dis¬ 
courage customers, and to the extent to which they 
merely publicize by true and fair statements the 
facts of a labor dispute, they are protected by the 
I constitutional guaranty of free speech,^®*^^ but 
that right does not extend to advertising that the 
retailer himself is unfair to labor or to urging 
that the public refrain from purchasing other mer¬ 
chandise from him.i®-73 A statute making it an 
unfair labor practice for labor organization to in¬ 
duce or encourage secondary boycotts is not uncon¬ 
stitutional as abridging free speech.i®*’^^ 


16.66 U.S.—Cafeteria Employees 
Union, Local 302, v. Angelos, N.Y., 
64 S.Ct 128, 320 U.S, 293, 88 L.Ed. 
58—^Milk Wagon Drivers* Union of 
Chicago, Local 753 v. Meadowmoor 
Dairies, Ill., 61 S.Ct 552, 312 U.S. 
287, 86 L.Ed. 836, 132 A.L.H. 1200, 
rehearing denied 61 S.Ct 803, 312 
U.S. 716, 86 L.Ed. 1146, 

16.66 U.S.—Oafeteria Employees 
Union, Local 802, v. Angelos, N.Y., 
64 S.Ct 126, 320 U.S. 293, 88 L.Ed. 
58—Milk Wagon Drivers* Union of 
Chicago, Local 763 v. Meadowmoor 
Dairies, Ill., 61 S.Ct 562, 312 U.S, 
287, 85 L.Ed. 836, 132 A.L.R. 1200, 
rehearing denied 61 S.Ct 803, 812 
U.S. 716, 85 L.Bd. 1145. 

16.67 U.S.—^Milk Wagon Drivers* 
Union of Chicago, Local 763, v. 
Meadowmoor Dairies, supra. 

16.68 U.S.—Cafeteria Employees Un¬ 
ion, Local 302, v. Angelos, N.Y., 
64 S.Ct 126, 820 U.S. 293, 88 L.Ed. 
58. 

Mo.—^Missouri Cafeteria v. MeVey, 
242 S.W.2d 549, 362 Mo. 688. 

Trivial InoiaeiLt 

The right of free speech cannot be 
denied by drawing from a trivial 
rough incident or a moment of exu¬ 
berance the conclusion that other¬ 
wise peaceful picketing has the taint 
of force. 

U.S.—^Milk Wagon Drivers* Union of 
Chicago, Local 753 v. Meadowmoor 
Dairies. IIL, 61 S.Ct 652, 312 U.S. 
287, 85 L.Ed. 886, 132 A.L.R. 1200, 
rehearing denied 61 S.Ct 803, 312 

U. S. 716, 86 L.Ed. 1146. 

16.69 U.S.—Milk Wagon Drivers* 
Union of Chicago, Local 753, v. 
Meadowmoor Dairies, supra. 

16.70 Ga.—^Mason and Dixon Lines 

V. Odom, 18 S.B.2d 841, 193 Ga. 471. 
Ky.—-Blanford v. Press Pub. Co., 161 

S.W.2d 440, 286 Ky. 667. 

16 C. J.S.—73 


16.71 Tex.—^Borden Co. v. Local No. 
133 of International Brotherhood 
of Teamsters, Chauffeurs, Stable¬ 
men, and Helpers of America, Civ. 
App., 162 S.W.2d 828, error re¬ 
fused. 

16.72 Pa.—Alliance Auto Service v. 
Cohen, 19 A.2d 152, 341 Pa. 288. 

16.73 Pa.—Alliance Auto Service v. 
Cohen, supra. 

16.74 U.S.—^International Broth, of 
Elec. Workers, Local 601, A. P. of 
L. V. N. L. R. B., 71 S.Ct 964, 341 
U.S. 694, 96 L.Ed. 1299. 

United Brick & Clay Workers of 
ALmerica v. Deena Artware, Inc., 
C.A.Ky., 198 P,2d 637, certiorari 
denied 73 S.Ct 277, 844 U.S. 897, 
97 L.Ed. 694, rehearing denied 73 
S.Ct 846, 344 U.S. 919, 97 L.Bd. 
708—N. L. R. B. V. United Broth, 
of Carpenters and Joiners of Amer¬ 
ica, Dist. Council of Kansas City, 
Mo., A. P. of L., C.A.MO., 184 P.2d 
60, certiorari denied United Broth, 
of Carpenters and Joiners of Ajner- 
ica V. N. L. R. B., 71 S.Ct 1011, 
341 U.S. 947, 95 L.Ed. 1871, rehear¬ 
ing denied 72 S.Ct 20, 842 U.S. 
848, 96 L.Bd, 687—N. L. R. B. v. 
United Broth, of Carpenters & 
Joiners of America, A. F. of L., 
C.A.6, 181 F.2d 126, affirmed Local 
74, United Broth, of Carpenters & 
Joiners of America, A. F. of L. v. I 
N. L. R. B.. 71 S.Ct 966, 841 U.S. 
707, 95 L.Bd. 1809—N. L. R. B. v. 
Wine, Liquor & Distillery Work¬ 
ers Union, Local 1, Distillery, Rec¬ 
tifying and Wine Workers Intern. 
Union of America, A. F. of L., C.A. 
2, 178 F.2d 684, 16 A.L,R.2d 762— 
Printing Specialties and Paper 
Converters Union. Local 388, AF. 
L., V. Le Baron, C.ACaJ., 171 F. 
2d 831, certiorari dismissed 69 S. 
Ct 884, 836 U.S. 949, 93 L.Ed. 
1105—^United Broth, of Carpenters 
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and Joiners of America, Dist 
Council of Kansas City, Mo., and 
Vicinity, A F. of L., v. Sperry, for 
and on Behalf of N. L. R. B., CJV. 
Kan., 170 F.2d 863. 

Douds V. Confectionery and To¬ 
bacco Jobbers Emp. Union Local 
1175, Retail Clerks Intern. Ass’n, 
AP.L., D.C.N.Y., 85 F.Supp. 191— 
Colonial Hardwood Flooring Co. v. 
International Union United Furni¬ 
ture Workers of America, D.C.Md., 
76 F.Supp. 493—^LeBaron v. Print¬ 
ing Specialties and Paper Con¬ 
verters Union, Local 888, AFL, D.C. 
Cal., 76 F.Supp. 678. affirmed, C.A, 

1 171 F.2d 831, certiorari dismissed 

69 S.Ct 884, 336 U.S. 949, 98 L.Ed. 
1105. 

Idaho.—State v. Casselman, 205 P. 
2d 1181, 69 Idaho 237, certiorari 
denied 70 S.Ct 248, 338 U.S. 900, 
94 L.Ed. 554, rehearing denied 70 
S.Ct 484, 338 U.S. 962, 94 L.Ed. 
688 . 

Mo.—^Rogers v. Poteet 199 S.W.2d 
878, 355 Mo. 986, certiorari denied 
67 act 1782, 831 U.S. 847, 91 L. 
Ed. 1866, rehearing denied 68 S. 
Ct 84, 832 U.S. 786, 92 L.Ed. 369. 
Union not bargaining agent 
The constitutional right of free 
speech does not Include the right of 
a union which has been unsuccess¬ 
ful in its attempt to become the bar¬ 
gaining agent for a unit of employ¬ 
ees to picket the place where union 
product is delivered to a customer 
merely because the worker delivering 
it is a member of the union which 
was successful in becoming the ex¬ 
clusive bargaining agent and Is not 
a member of the unsuccessful union 
and to carry signs that the product 
so delivered is unfair to organized 
labor. 

N.Y.—Gulf Oil Corp. v. Internation¬ 
al Broth, of Teamsters, Local 806, 
57 N.Y.S.2d 24, 185 Misc. 409. 
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Various regulations with respect to labor mat¬ 
ters have been held not invalid as against a claim 
that they infringe the right of free .speech.i®*^^ 
So the right'of free speech is not denied by a stat¬ 
ute or constitutional amendment prohibiting the 
denial or abridgement of the right to work because 
of membership or nonmembership in a labor organi- 
zation,i®-7« declaring every person free to join or 
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refrain from joining a labor organization, without 
interference, and prohibiting force or violence or 
threat thereof to prevent a person from engaging 
in a lawful vocation,requiring paid labor un¬ 
ion organizers to register with a government agen¬ 
cy and secure an organizer’s card before soliciting 
members within the state,^®*'^^ or conditioning rec¬ 
ognition of a labor organization on the filing of 


Sztent of reimiatio& 

A labor union which aims its pow¬ 
er of secondary boycott cigrainst busi¬ 
nesses not connected with industrial 
dispute croes beyond the limits of 
constitutional protection and is sub¬ 
ject to regulation by the state, but 
the state cannot confine the concert¬ 
ed action of labor to steps against 
the unfair employer alone, and some¬ 
where between the two extremes the 
line for legislative regulation may 
be drawn. 

CaL—Bx parte Blaney, 184 P.2d 892, 
80 CaL2d 643. 

Ahsenoe of labor dispute 

Statute rendering it unlawful for 
any person to participate in secon¬ 
dary. picketing or secondary boycott 
where there is no labor dispute ex¬ 
isting between those who establish 
picket or Institute boycott and the 
persons or institution against whom 
picketing is directed does not vio¬ 
late constitutional guarantee of free 
speech. 

Tex.—Construction & General Labor 
Union Local No. 688 v. Stephen¬ 
son, Clv.App., 221 S.W.2d 376, af¬ 
firmed 225 S.W.2d 958, 148 Tex. 934. 

18.75 U.S.—Building & Const 

Trades Council of Orange County 
V. Le Baron, C.AC:^1., 181 F.2d 449. 
Mo.—King V. Priest 206 S.W.2d 547, 
357 Mo. 68, appeal dismissed 68 S. 
Ct 736, 833 U.S. 852, 92 L,Ed. 
1138, rehearing denied 68 S.Ct 901, 
338 U.S, 878, 92 L.Ed. 1154. 

Wis.—^International Union;'U. A W. 
A A F. of L., Local 282, v. Wiscon¬ 
sin Employment Helatlons Bd., 27 
N.W.2d 875, 28 N.W.2d 254, '260 
Wis. 550, affirmed 69 S.Ct 516, 836 
U.S. 245, 98 L.Ed« 651, rehearsing 
denied 69 S.Ct 935, 886 U.S. 970, 
93 L.Ed. 1121. 

Parfdoolar regulations 

(1) Statute providing that it shall 
be unlawful for any national or in- 
temalional labor orgemlzatlon having 
100 or more members in good stand¬ 
ing, who Inside or work in state, not 
to haye at all times ' cme or more 
duly chartered and established local 
or subsidiary, organizations in the 
sta.ta 

—Hamilton, v. Intematloned Un¬ 
ion of Operating Engineers, 262 S. 
,W.2d,.e96. ^ 

'C2) Provision of statute recxulring 
a vote Of majority of employees be¬ 


longing to collective bargaining unit 
as a prereauisite to calling a strike. 
Mich.—^International Union of United 
Auto., Aircraft and Agr. Imple¬ 
ment Workers of America, C. I. O. 
V. McNally, 88 N.W.2d 421, 826 
Mich. 260, reversed on other 
grrounds L U. of Automobile, Air¬ 
craft & Agricultural Implement 
Workers of A, C. L O. v. 03rien, 
70 S.Ct 781, 389 U.S. 464, 94 L.Bd. 
978. 

(8) Statute making it an unfair 
labor practice for an employee to 
engage in concert with others to co¬ 
erce or Intimidate an employee in 
enjoyment of his legal rights, to co¬ 
operate in engaging, promoting or in¬ 
ducing picketing imless majority in 
collective bargaining unit voted to 
call strike, or to take unauthorized 
possession of property of employer 
or to engage in any concerted effort 
to interfere with production except 
by leaving premises in. orderly man- 
I ner for purpose of going on strike. 
U.^—International Union, U. A W. 
A F. of L., Local 232 v. Wiscon¬ 
sin Employment Helatlons Bd., 
Wis., 69 S.Ct 616, 886 U.S. 245, 
98 L.Ed. 651, rehearing denied 69 
S.Ct. 935, two cases, 83.6 U.S. 970, 
93 L.Ed. im. 

(4) An order of. National Labor 
Relations Board, commanding labor 
union and president thereof to cease 
and desist ^ from unfair, labor prac¬ 
tice of causing companies operating 
captive bituminous coal mines to 
execute agreement containing inval¬ 
id union shop provision discriminat¬ 
ing against such companies’ em¬ 
ployees. 

D.C.—^International Union, United 
Mine Workers of Ajnerica v. N. L. 
R. B., 184 F.2d 892, 87 U.S.App.D.C. 
280, certiorari denied 71 S.Ct. 499, 
840 U.S. 934, 96 :L;BA 674, 

<5) A preliminary , injunction 
which only prohibited a union and 
named persons from inducing em¬ 
ployees to strike, forbade picketing, 
and prohibited the visiting of homes 
of other employees fior . the purpose 
of inducing them to strike pending 
an adjuldication by the National La^ 
bor- Relations Board whether the un¬ 
ion was acting In violation. of the 
law. ... 

U.S.—Douds V. Local 1250, . Retail 
Wholesale. Dept. Store Union of 
America, CIO, CA-N.T., 170 P.2d 
700. . 

US4. 


(6) Temporary restraining order 
whose main purpose was to require 
miners’ union to rescind a notice 
that agreement with government for 
operation of coal mines had been 
terminated, where such proceeding 
was for sole purpose of holding the 
status QUO until there could be a 
judicial determination of rights un¬ 
der such agreement. 

D.C.—U. S. V. United Mine Workers 
of America, D.C., 70 F.Supp. 42, 
affirmed in part and modified in 
part on other grounds 67 S.Ct 
677, 330 U.S. 268, 91 L.Ed. 884. 

16.76 U.S.—^Lincoln Federal Labor 
Union No. 19129, A F. of L. v. 
Northwestern Iron & Metal Co;, 
Neb. & N.a, 69 S.Ct 251, 260, 385 
U.S. 525, 93 L.Ed. 212, 6 AL.R.2d 
473. 

American Federation of Labor v. 
Watson, D.C.Fla., 60 F.Supp. 1010, 
reversed on other grounds 66 S.Ct 
761, 327 U.S. 682, 90 L.Bd. 873. 

Fla.—^Local Union No. 619 of United 
.Ass'n of Journeymen and Appren¬ 
tices of Plxunbing and Fipefitting 
Industry of U. S. and Canada v. 
Robertson, 44 So. 2d 899.. 

Sl^lag siaatates held valid 

(1) The statute providing that 
neither membership nor non-member- 
ship in a labor union shall be made 
a condition of employment and de¬ 
claring any contract limiting em¬ 
ployment. to union members to be 
against public policy and illegal. 
Va.—Finney v. BCawkins, 54 S.B.2d 

872, 189 Va. 878. 

(2) Statute declaring the combin¬ 
ing to cause loss or injury to an em¬ 
ployer, for purpose of coercing em¬ 
ployer to persuade employees to 
Join or refrain from joining labor 
union to be an unlawful act and an 
unfai r labor practice. 

Minn.—‘Dayton Co. v. Carpet, Lino- 
, leum and Resilient Floor Decora¬ 
tors* Union, Local No. 696, AFL, 
69 N.W.2d 188, . 229 Minn. 87, ap¬ 
peal denied Carpet, Linoleiun and 
Resilient Floor-Decorators’ Union, 

. . Local ..No. 696,< AF.L^' v. Dayton 
Co., 70 act 676, 339 U.S. 906, 94 
L.Bd. 1334. 

16.77 Aa.—Walter v. State, 88 So. 
2d 609,. 84 Aa.App. 268.: 

16.78 Xh 

(1) statute, which required labor 
tmlon organizers soliciting union 
'membership for .pecuniary, or finan- 
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affidavits by its officers that they do not belong 
to the Communist PartyAlso the application 
of a statute prohibiting agreements and combina¬ 
tions in restraint of trade, to combinations of union 
workers who agree in their self interest to use their 
joint power to prevent sales to nonunion workers, 
does not violate constitutional guarantees of free¬ 
dom of speech and press 

§ 213 ( 22 ). —^-lights of Employers 

Tha right of free speech with respect to labor matters 


may be exercised by employers as well as employees, 
but the exercise of such right by an employer does not 
carry with It freedom from responsibility for intended or 
reasonably foreseeable consequences as far as the utter¬ 
ance may restrain or Impair the rights of others. 

As a general rule, the right of free speech with 
respect to labor matters may be exercised by em¬ 
ployers as well as employees.^So an employer's 
expression of views on labor policies, or prob¬ 
lems,or arguments directed to employees about 
unions , and unionism,!®-^^ are legitimate as such, 
where not coercive in nature, and the privilege of 


cial consideration to register and 
identify themselves with secretary 
of state was held valid. 

Tex.—Coutlakis v. State, Cr., 268 S. 
W. 2 d 192. 

<2) It has been held, however, that 
such statute, as applied to national 
labor leader who w€us invited to 
Texas to address a mass meeting 
and who, in giving prepared speech. 
Invited one person specifically and 
all his hearers generally to join the 
union, and who neither asked nor 
accepted funds or property for the 
union at the time of his address or 
while he waa In Texas, contravened 
the First Amendment in abridging 
freedom of speech and freedom of 
assembly. 

U.S.—^Thomas v. Collins, Tex., 65 S. 
Ct. 316, 828 U.S. 516, 89 L..Ed. 430, 
rehearing denied 66 S.Ct. 557, 323 
U.S. 819, 89 Ii.Ed. 630. 

16.79 U.S.—American Communica¬ 
tions Ass*n, C. I. O., V. Douds, N. 
Y., 70 S.Ct 674, 839 U.S. 882, 94 
Ii.Ed. 925, rehearing denied 70 S. 
Ct. 1017, two cases, 389 U.S. 990, 
94 Li.Ed. 1391. 

Inland Steel Co. v. K. L. R. B., 
C.A7, 170 F.2d 247, 12 A.Ii.R.2d 
240, certiorari denied 69 S.Ct. 887^ 
336 U.S. 960, 93 Li.Ed. 1112, af¬ 
firmed American Communications 
Ass*n C.I.O. V. Douds, 70 S.Ct. 
674, 839 U.S. 882, 94 L.Ed. 925, 
rehearing denied 70 S.Ct. 1017, 339 
U.S. 990, 94 Ii.Bd. 1891, and United 
Steelworkers of America v. N. L. 
R. B., 70 S.Ct 1017, 339 U.S. 990, 
94 L..Ed. 1391. 

I5,C.-r-Nratlonal Maritime Union of 
America .v.. Herzog, D.C., 78 F. 
Supp. 146, affirmed 68 S.Ct. 1529, 
884 U.S. 864, 92 Ii.Bd. 1776. 

Bight of silence 

Antl-communlst provision in Labor 
Management Act was adopted be¬ 
cause Congress had concluded that 
Influence qf communists in exclusive 
bargaining process was hurtful to 
national interests and if conclusion 
was sound, incidental impairment of 
a Communist's right of silence was 
not unconstitutional, and. one chal¬ 
lenging validity of provision was re¬ 
quired to show that state of facts on 


which conclusion of Congress was 
based did not exist. 

D.C.—National Maritime Union of 
America v. Herzog, supra. 

16.80 U.S.—Glboney v. Empire 
Storage & Ice Co., Mo., 69 S.Ct. 
684, 336 U.S. 490, 93 I..Ed. 834. 

16.81 U.S.~N. L. R. B. v. Corning 
Glass Works. C.A.1. 204 F.2d 422, 
86 AL..R.2d 40’8—Edward G. Budd 
Mfg. Co. V. N. Li. R. B., C.C.A3, 
142 P.2d 922—Jacksonville Paper 
Co. V. N. Li. R. B., C.aA 6 , 137 F.2d 
148, certiorari denied 64 S.Ct. 84, 
820 U.S. 772, 88 L.Ed. 462—N. I 4 . 
R. B. V. Thompson Products, C.C. 

A. 6 . 130 P.2d 363—N. L. R. B. v. 
Ford Motor Co., C.C.A. 6 , 114 F.2d 
906, certiorari denied Ford Motor 
Co. V. N. L. R. B., 61 S.Ct. 621, 812 
U.S. 689, 86 LhEd. 1126—Conti¬ 
nental Box Co. V. N. L. R. B., C.C. 
A 6 . 113 F.2d 93. 

Pa—^Lazarus Store v. Pennsylvania 
Labor Relations* Board, Com.PL, 
37 Luz.Leg.Reg. 413. 

The National Labor Belations Act 
does not undertake to restrain the 
right of free speech except to forbid 
employers, including persons acting 
in their interests, to try to control 
what does not concern them. 

Xj.s. —N. L. R. B. V. Montgomery 
Ward & Co., C.C.A. 8 , 167 F.2d 486 
—Humble Oil & Refining Co. v. N. 
L. R. B., C.C.A. 6 , 113 F.2d 86 . 
Fast xoisoonduct 

Employer's right to free speech In 
the futime in expressing opinions to 
employees is not to be forfeited be¬ 
cause of misconduct in the past. 
U.S.—Edward G. Budd Mfg. Co. v. 

, N. L. R. B., C.aA. 8 , 142 F.2d 922. 

Authority of court 
A court, in enforcing an order of 
National Labor Relations Board pro¬ 
hibiting unfair labor practices, has 
no authority to interfere with em-^ 
ployer's untrammeled expression of 
views on any subject. 

Xj.g. —Edward G. Budd . Mfg. Co, v. 
N. L. R. B., supra. 

16.82 U.S.—N. L. R. B. v. Coming 
Glass Works, C.A.1, '204 P.2d 422, 
86 AL.R.2d 408—N. L. R. B. v. La 
Salle Steel Co„ C.A.7, 178 F.2d 829, 
certiorari denied 70 S.Ct.’996,' 339 
JT.S. 968, 94 L.Bd. 1372—rSax v. N. 
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li. R. B., C.A.7, 171 F. 2 a 769—N. Ij. 
R. B. V. Clark Bros. Co., C.C.A.2, 
168 F.2d 378—N..L. R. B. v. Winona 
Knitting Mills,. C.C.A. 8 , 163 F.2d 
166—Big Lake Oil Co. v. N. L. R. 

B. , C.C.A. 6 , 146 F.2d 967—^Elastic 
Stop Nut Corporation v. N. L. R. B., 

C. C.A 8 , 142 F.2d 371, certiorari 

denied 66 S.Ct. 65, 823 U.S. 722, 89 
L.Ed. 680. 

Scope 

Am employer, under constitutional 
guaranty of free speech, in dealing 
with labor matters, may disseminate 
facts within area of dispute, may 
express his opinion on merits of con¬ 
troversy, may Indicate a preference 
for individual dealings with employ¬ 
ees, may state his policy with refer¬ 
ence to labor matters, and may ex¬ 
press hostility to a union or its rep¬ 
resentatives. 

U.S.—N. L. R. B. V. American Pearl 
Button Co., C.C.A. 8 , 149 F.2d 311 
—N. L. R. B. V. Brandeis & Sons, 
C.C.A 8 , 146 F.2d 666 —^N. L. R. B. 
V. Brown-Brockmeyer Co., C.C.A. 6 , 
143 F.2d 637. 

CommunioatioiLs during strike 

(1) Where employees are out on an 
economic strike, communications 
with employees by the employer are 
protected under the First Amend¬ 
ment, provided such communications 
contain no threat of reprisal or prom¬ 
ise of benefit 

U.S.—N. L. R. B, V. Bradley Wash- 
fountain Co., aA.7, 192 P.2d 144. 

(2) Where a union has called a 
strike not provoked by an unfair la¬ 
bor practice, the employer is priv¬ 
ileged to publish to his employees 
and to the public at large his ver¬ 
sion of the breakdown of the nego¬ 
tiations and of the points at issue 
and such privilege cannot be con¬ 
fined too narrowly by objective can¬ 
ons of reasonableness of argrument 
and' temperateness of expression. 
U.S.—^N. L. R. B. V. Reed & Prince 

Mfg. Co., C.CJL1, 118 F.2d 874, 
certiorari denied Reed & Pfince 
Mfg. Co. V. N. L. R. B., 61 S.Ct 
lil9, 818 U.S. 695, 86 L.Ed. 1649. 

16.83 U.S.—N. L. R. B. V* Kropp 
Forge Co., G.A.7, 178 F.2d 822, cer¬ 
tiorari denied 71 S.Ct 36, 840 U.S, 
810, 96 L.Ed. 696—L. R. B. v. 
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free speech protects them. However, the employ¬ 
er’s right of freedom of speech does not carry with 
it freedom from responsibility for intended or rea¬ 
sonably foreseeable consequences as far as the ut¬ 
terance may restrain or impair the rights of oth- 
ers,i^-8^ and an opinion so expressed may be ac¬ 
tionable because of its direct, intended, and un¬ 
mistakable wrongful import, or it may take an evi¬ 
dentiary value as revealing improper intent, mo¬ 
tive, or purpose of other conduct which, alone, might 
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be ambiguous.^®*^® 

The employer’s right of free speech cannot be 
invoked as a shield for coercion in violation of la¬ 
bor relations statutes and as far as an em¬ 
ployer’s statements disclose his wishes and are 
coercive they have a force independent of persua¬ 
sion, and a regulatory body may declare such argu¬ 
ments an unfair labor practice or order the em¬ 
ployer to desist from such conduct without invad¬ 
ing the employer’s privilege of free speech.i6-87 


Montgromery Ward & Co., C.C.A.8, 
167 F.2d 486--N. L. R. B. v. Amer¬ 
ican Pearl Button Co., C,C.A.8, 149 
P.2d 311— Li. R. B. V. Brown- 
Brockmeyer Co., C.C»A6, 143 F.2d 
637—^Edward G. Budd Mfgr. Co. v. 
N. L. R. B., CCJL8, 142 F.2d 922— 
Jacksonville Paper Co. v. N. Li. R. 
B.. aC.A.B, 187 r.2d 148, certio¬ 
rari denied 84 S.Ct. 84, 320 XJ.S. 
772, 88 UEd. 462—N. lu R. B. v. 
American Tube Bending: Co., C.C.Al. 
2, 134 F.2d 993, 146 A.L 1 .R. 1017, 
certiorari denied 64 S.Ct 84, 320 U. 
S. 768. 88 L.Bd. 469—N. L. R. B. v. 
Federbush Co., CCA-2, 121 F.2d 
95 4 - —i r. L. R. B. V. Union Paclflc 
Stagres, C.CLA.9, 99 F.2d 153. 

Appeal to reason 

Employer’s statement on question 
of unionization, wbicb appealed to 
the employee’s reason and not to his 
fear, was protected by the rule that 
free speech for both sides of a la¬ 
bor controversy is a constitutional 
rigrht. 

U.S.—N. Li. R. B. V. West Ky. Coal 
Co., C.C.A.6, 162 F.2d 198, certio¬ 
rari denied. 66 S.Ct. 1872, 328 U.S. 
866 , 90 LuEd- 1636—N. Li. R. B. v. 
J. Li. Brandeis & Sons, C.C.A.8, 145 
F.2d 656. 

Attempts to persuade to action 
Free trade in ideas means ftee 
trade in the opportunity to persuade 
to action, not merely to describe 
facts, and employers* attempts to 
persuade to action with respect to 
joining: or not Joining: unions are 
within the gniaranty of the First 
Amendment with respect to free 
speech as long as they do not amount 
to coercion. 

U.S.— NT. Li. R. B. V. Continental Oil 
Co., aCJLlO, 159 F.2d 326. 

Compulsory attendance 
Wliere employees, prior to election 
at which union membership was to 
be decided, were called in groups to 
hear message from employer’s labor 
relation manager, and employees 
were paid for time spent at the 
meetings and were not inconvenienc¬ 
ed, if employees were influenced 
agadnst their wiU by arguments pre¬ 
sented, compulsory attendance did 
not constitute a species of coercion 
.in violation of National lAbor Rela-i 


tlons Act, since It was a legitimate 
consequence of free speech and pre¬ 
sumably one of its purposes, since 
free speech cajinot be limited to in¬ 
effective speech. 

U.S.— N, li. R. B. V. Montgomery 
Ward & Co., C.C.A.8, 167 F.2d 486. 

18.84 U.S.—Edward G. Budd Mfg. 
Co. V. NT. L. R. B., C.C.A.3, 142 F. 
2d 922—NT. L.. R. B. v. New Era 
Ble Co., C.aA.8, 118 P.2d 500, 

NeutraUty 

An employer’s right of freedom of 
speech must be construed in con¬ 
junction with his duty to maintain 
neutrality in a contest between rival 
unlona 

U.S.— N, li. R. B. V. Wagner Iron 
Works and Bridge, Structural & 
Ornamental Iron Workers Shop¬ 
men’s liocal 471 (AFIi), CA.?, 220 
F2d 126. 

16.85 U.S.—N. Jm R. B. V. Laister- 
Kauffmann Aircraft Corp., C.C.A.8, 
144 F.2d 9—Edward G. Budd Mfg. 
Co. V. N, U R. B., C.C.A.3, 142 F.2d 
922. 

Employer’s attitude 
In proceeding on charges of un¬ 
fair labor practices against an em¬ 
ployer, a statement of policy which 
appeared on employer’s bulletin bo^d 
on date when union which filed 
charges had a majority in the ap¬ 
propriate unit was relevant and ma¬ 
terial and admissible as bearing on 
employer’s attitude, even though it 
may have been an exercise of em¬ 
ployer’s constitutional right of free 
speech. 

U.S.—N. Li. R. B. V. Chicago Appara¬ 
tus Co., C.aA.7, 116 F.2d 763. 

18E6 U.S.—N. I* R. B. V. La Salle 
Steel Co., CA-7, 178 F.2d 829, cer¬ 
tiorari denied 70 S.Ct 996, 339 U. 
S. 963, 94 L.Bd. 1372—N. L. R. B, 
V. Gate City Cotton Mills, e.C.A.5, 
167 P.2d 647—N. L. R. B. v. Monu¬ 
mental Life Ins. Co., C.C.A.6, 162 
P.2d 840—N. L. R. B. V. Winona 
Textile Mills, C.C.A.8, 160 F.2d 
201—N. L. R. B. V. Continental Oil 
Co., C.aA.10, 169 P.2d 326—N. L. 
R. B. V. J. L. Brandeis & Sons, 
C.CIA,8, 145 F.2d 656—Elastic Stop 
Nut Corporation v. N. L. R. B., 
C.C»A.8, 142 F.2d 371, certiorari 
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denied 66 S.Ct. 66. 823 TT.S. 722, 83 
L.Ed. 680—L. R. B. v. Glenn L. 
Martin-Nebraska Co., C.C.A.8, 141 
P.2d 371. 

N.T.—^New Tork State Labor Rela¬ 
tions Bo€ird V. Toffenettl Restau¬ 
rant Co., 44 N.Y.S.2d 798, 180 Misc. 
326, aiflrmed 42 N.Y.S.2d 938, 266 
App.Div. 837, appeal denied 44 N. 
Y.S.2d 262, first case, 266 App.Div. 
960, appeal dismissed 62 N.E.2d 961, 
291 N.T. 760. 

16.87 U.S.—Foreman A Clark, Inc. 
V. N. L. R. B., CJL9, 216 P.2d 396— 
N. L. R. B. V. Valley Broadcasting 
Co., C.A.6, 189 P.2d 582—N. L. R. 

B. V. Bailey Co., East Side Branch, 

C. A.6, 180 P.2d 278—N. L. R. B. v. 
Peterson, C.C.A.6, 167 P.2d 614, cer- 

i tiorari denied 67 S.Ct 979, 329 U.S. 

I 838. 91 L.Ed. 1285—R. R. Donnel- 
i ley & Sons Co. v. N. L. R. B., ac 
A.7, 166 F.2d 416, certiorari de¬ 
nied 67 S.Ct 624, 329 U.S. 810, 91 
L.Bd. 692—^N. L. R. B. V. Lettle 
Lee, Inc., C.C.A.9, 140 F.2d 243— 
N. L. R. B. V. Federbush, C.CA. 
2. 121 F.2d 954r—N. L. R. B. v. 
New Era Die Co., C.C.A.3, 118 F. 
2 d 600. 

Expression of views by employer as 
unfair labor practice see Master 
and Servant § 28(66). 

lUlmloftT form 

Employer’s address or other com- 
mwication made directly to his em¬ 
ployees indicating his feelings re- 
g:arding employee’s selection of a 
union as their bargaining agent 
which his hearers may believe will 
take a form inimical to those of 
them whom he does not succeed in 
convincing, is not protected by the 
constitutional right of free speech. 
U.S.—N. L. R. B. V. American Tube 
Bending Co., aC.A.2, 134 F.2d 993, 
146 A.L.R. 1017, certiorari denied 64 
S.Ct 84, 820 U.S. 768, 88 LuEd. 459. 

Interested appeals 
Freedom of speech guaranteed by 
the constitution does not extend to 
interested appeals by an employer to 
induce his employees not to exercise 
the right of collective bargaining 
ajQd not to become meinbers of a la¬ 
bor union. 

U.S.—^N. L. R. B. V. Luxuray, Ina, 
aC.A.2, 123 F.2d 106. 
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In other words, whether the constitutional right of 
free speech has been abused by the employer’s ex¬ 
pression of fact or opinion so as to be actionable 
as a violation of the National Labor Relations Act 
involves the question whether the assailed utter¬ 
ances constitute, or are in furtherance of, employer 
domination, coercion, or interference in the em¬ 
ployees’ exercise of their legal rights, in that such 
utterances can reasonably be construed as con¬ 
taining threats of discrimination or other coercive 
or intimidating action against some employees or 
an allurement of favoritism to others according to 
their respective labor afSliations or activities.^®- 
Under the rule that the right of free speech does 
not depend on the accuracy of the ideas expressed, 
the inaccuracy of a statement, where honestly made, 
is immaterial.^®*®® A statute prohibiting employers 
from preventing employees from engaging in pol¬ 
itics or from directing the political activities of em¬ 
ployees is not unconstitutional as depriving the em¬ 
ployer of the right of free speech and preventing 
him from publishing his political beliefs or views 
among his employees.^®*®® 


Ordinarily an employer may not disclaim re¬ 
sponsibility for anti-union activities of supervisoiy 
employees on the ground that such employees’ ut¬ 
terances are within the protection of constitutional 
guaranties of freedom of speech and of press,^®-®^ 
but foremen, when not speaking in the exercise 
of their authority, or with the knowledge or ap^ 
proval of the employer, but in discussion of em¬ 
ployee affairs on their own responsibility, are with¬ 
in their personal rights of ‘‘free speech.’’^®-®® An 
independent person or organization, having no con¬ 
nection with, or financial interest in, or control 
over, the employer may freely express his or its 
views concerning unions.^®-®® 

§ 213(23). -Officers, Candidates, and 

Elections 

The legislature may enact laws reasonably regulat¬ 
ing elections and conditions of public employment without 
violating the constitutional guaranties of freedom of 
speech and of the press. 

Generally, the legislature may enact laws rea¬ 
sonably regulating elections without violating the 
constitutional guaranties of freedom of speech and 
of the press.i7 Thus, without abridging freedom 


Orders hM not to violate right of 
free speech 

<1) An order of National Labor 
Kelatlons Board that employer cease 
and desist from interfering with ex¬ 
ercise of right guaranteed to em¬ 
ployees by National Labor Kelatlons 
Act. 

XJ.S.—Gamble-Koblnson Co, v. N. L. 
K B., C.C.A,8, 129 F.2d 688. 

(2) Order of National Labor Re¬ 
lations Board directing that employ¬ 
er cease and desist from refusing 
to bargain collectively with certain 
union as exclusive representative of 
its production and maintenance em- 
ployees> from discouraging member¬ 
ship in such union, and from in any 
other manner interfering with its 
employees in exercise of the right 
of self-organization. 

XT.S,—^N. L. R. B. V. Crown Can Co., 
C.C.Au8, 138 F.2d 263, certiorari de¬ 
nied Crown Can Co. v. N. L. R. B., 
64 S.Ct. 627, 821 U.S. 769, 88 L.Bd. 
1065. 

16.88 U.S.—N. L. R. B. T. Ford. 
C.A.6, 170 F.2d 736—N. Lu R. B. v. 
Winona Knitting Mills, C.C.A.8, 163 
F.2d 156— N, L. R. B. v. Peterson, 
C.C.A6, 157 P.2d 614, certiorari de¬ 
nied 67 act. 979, 330 XJ.a 838, 
sf ti-Bd. 128S—Bdward O. Budd 
Mfg. Co. T. N. li. R. B., CC.A.3. 
142 F.2d 922—Jacksonville Paper 
Co. V. N. L. R. B., C.C.A.6, 187 P.2d 
148, certiorari denied 64 S.Ct. 84, 
820 U.a 772, 88 L.Bd. 462. 
Statements held ooerdva 
U.S.—N. L. R. B. V. M. B. Blatt Co., 


C.C.A3, 143 F.2d 268, certiorari de¬ 
nied 65 act, 135, 323 U.a 774, 89 
L.Bd. 619—N. L. R. B. v. Pick Mfg. 
Co.. C.C,A7. 136 P.2d 329. 

16.89 U.S.—N, L. R. B. V. Brown- 
Brockmeyer Co., CC.A.6, 143 F.2d 
637. 

16.90 Cal.—^Lockheed Aircraft Corp. 
V. Superior Court of Los Angeles 
County. 171 P.2d 21, 28 CaL2d 481, 
166 A.L.R 701. 

16.91 U.S.—N. L. R. B. v. Schaefer- 
Hitchcock Co., C.CJL9, 131 P.2d 
1004. 

16.92 U.S.—Humble Oil & Refining 
Co. V. N. L. R. B., aC.A.5, 113 F. 
2d 85. 

16.93 Chamber of oommeroe 

U.S.—^N. L. R. B. V. American Pearl 
Button Co., C.e.A8, 149 F.2d 311. 
JmocoI business man 

Statement of local business man, 
who was not officer or employee of 
employer but who acted in employ¬ 
er’s interest, giving truthful refer¬ 
ences to history of union movement 
in city and expressing opinion that 
union organization in plant wOuId 
result in ultimate closing down of 
plant, did not transcend right of 
free speech, 

Xr.s.—N. L. R. B. V. Mylan-Sparta 
Co., C.CJL6, 166 F.2d 485. 

17. Fla.—Smith v, Ervin, 64 So.2d 
166—^Ex parte Hawthorne, 166 So. 
619, 116 Fla. 608, 96 A.L.R. 572. 

I WiB.-^tate V. Kohler, 228 N.W. 896, 
I 200 Wis. 618, 69 A.L.R. 848. 
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False statements eoaoeming candi¬ 
date 

“Freedom of speech” means not 
merely right to speak, but right to 
use words in accepted sense, and 
speaker, whose complete statement 
sQuares with truth, does not trans¬ 
gress statutes prohibiting false 
statements concerning candidates for 
office merely because word or phrase 
takMi' from its context may have 
technical or particular meaning dif¬ 
fering from that plainly conveyed 
when whole statement is fairly con¬ 
sidered. 

Wis.—State ex rel. Hampel v. Mitten, 

278 N.W. 431, 227 Wis. 698. 

Registration laws 

(1) The General Registration and 
Purgation Act is not unoonstitution- 
al on ground that it does not give a 
challenged voter ample opportunity 
to be heard and on ground that it 
deprives him of the right of suffrage 
without due process of law. 

Ky.—^Burton v. Mayer, 118 S.W.2d 

161, 274 Ky. 246. 

(2) Statute providing that when 
one political party registers no poli¬ 
tical party thereafter may use or 
register any name or part thereof 
which, has already been registered, 
as applied to preclude a political or¬ 
ganization which had used the word 
’Tlepubllcan’* as part of its name for 
many years from using word 'Re- 
publican” in Ite name after another 
political organization had registered 
its name which included word 'Re¬ 
publican”, is not unconstitutional as 



16 C.J.S. 


§213(23) CONSTITUnONAL LAW. 


of speech and of the press, laws may be enacted 
which limit the expenses of• candidates for hiring 
halls for public meetings and for writing, printing, 
and circulating campaign material,which prohibit 
a candidate from giving or promising to give money, 
etc., to induce voting,^® which forbid corporations 
and other organizations making contributions to 
campaigns,^^ or which forbid the contribution or 
expenditure of money in furtherance of the can¬ 
didacy of one for political office except through the 
duly appointed campaign treasurer of the candi- 

date.20.5 

Freedom of speech and of the press also is not 
invalidly abridged by statutes which forbid the so¬ 
licitation of political contributions from certain of- 
ficers,^®*^® which forbid certain officers to solicit 
campaign funds^i or otherwise to engage actively 
in politics,^2 which require the name of the person 
responsible placed on election circulars or advertise¬ 
ments supporting or criticizing a candidate,23 or 
which provide that the method of voting shall be by 
ballot.24 Freedom of speedi does not mean free¬ 
dom of a person to intimidate voters,34.5 an^ a stat¬ 
ute prohibiting the distribution of ballots outside of 
the ballots ordered for use in an election, for the 
purpose of instructing voters how to vote, is not 

den 3 rlng right of freedom of speech 
and of press. 

Was.—Hoskins v. Howard, 69 So.2d 
263, 214 Miss. 481, certiorari de- 
xUed Howard v. Hoskins, 73 S.Ct. 

. 334, 344 0.S. 915. 97 L.Ed. 706. 

18. Idaho.'o-Adams v. Lansdon. 110 
P. 280. 18 Idaho 483. 

19. Mont.—^Tipton v. Sands. 60 P.2d 
: 662. 103 Mont. 1, 106 A-L-H. 474. 

90. U.S.— JJ, 3. ▼. U. S. Brewers' 

Ass’n, D,aPa, 239 F. 163, 

30Ji Xla.—Smith v. Sirvin, 64 So.2d 
166. 

20A0 Mo.—^tate ez inf. McKittrick 
ex reL Ham v. Kirby. 163 S.W.2d 
990. 349 Mo. 988. 

aim Mass.—McAtaiffe v. Hew Bed¬ 
ford. 29 N.EI 617, 166 Masa 216. 

9 sL La—Kicks v. Department of 
State Civil Service. 8 So.2d 49. 200 
La 841. 

Mo.—State ex inL McKittrick ex rel. 

Haxn V. Kirby. 168 S.W.2d 990, 849 
, Mo. 988. 

dhio.—State ex reL Green v. City 
or Cleveland. App.. 38 .HJB3.2d 86. 

Or.—Stowe v. Ryan. 296 F. 867, 185 
Or. 371. 

]^a-^Dulfy V. Cooke, 86 A. 1076, 239 > 

427, Ann.Ca8.1916A 560—Com. 

*v. Hasskard, 21 PaDis^ 119. 

}Satoh. Aqfef. Ugilttnff political 
activitiesv of government: employees, 
ia;iiraii4. 


unconstitutional as denying freedom of speech.24.io 
A statute barring from the ballots nominees of a 
political party which advocates the • overthrow of 
government by force or violence, or which advo¬ 
cates the carrying out of a program of sedition or 
treason by radio, speech, or press is not invalid as 
denying freedom of speech,24-i5 

On the other hand, the legislature may not, un¬ 
der the guise of regulating elections, unreasonably 
restrain or destroy free speech.^^ Thus, statutes 
are void which foibid full and fair discussion of the 
merits of candidates for public office,^® or which 
forbid one not a c^didate or committeeman from 
spending money outside his own county for political 
purposes.27 In exercising its prerogative to con¬ 
trol the expenditures and contributions of labor or¬ 
ganizations for political activities, congress can¬ 
not deprive such organizations of the right to free 
speech and to express themselves in the choice of 
candidates and political ideals and a statutory 
provision making it unlawful for any labor org^an- 
ization to make expenditures in connection with an 
election to federal office has been held an uncon¬ 
stitutional abridgment of freedom of speech and 
press.27‘10 Similarly, a state statute may not pro¬ 
hibit a labor union from making any financial con- 

24.16 Ark.—^Pield V. Hall, 148 S.W. 
2d 667, 201 Ark. 77. 

25. Wis.—State v. Kohler, 228 N. 
W, 896, 200 Wis. 618, 69 ALuR 
848. 

26. Mo.—Ex parte Harrison. 110 S. 
W. 709, 212 Mo. 88, 126 Am.S.R. 
567, 16 L.R.A.,K.S.. 960, 16 Ann. 
Gas. 1. 

Neb.—State v. Junkin, 122 N.W. 478, 
86 Neb. 1, 28 L.RA-,N.S.. 839. 

27. Wis.—State v. Pierce, 168 N.W. 
.696, 168 Wis. 616. 

27.6 U.S.—U, S. V. CJonstruction & 
General Laborers Local Union No. 
264, Mo., 101 F.Supp. 869. 

27.10 D.C.—U. S. V. Congress of In¬ 
dustrial Organizations, D.C., 77 P. 
Supp. 865, affirmed 68 S.Ct. 1849, 
885 U.S. 106, 92 L.Bd. 1849. 
Contra 

U.S.—^U. S. V. Painters Local Union 
No. 481, D.C.Conn., 79 F.Supp. 516, 
reversed on other grounds, C.A, 
172 F.2d 864. 

cheaar and present danger 
The fact that dues paid into labor 
organization may be used in support 
of a candidate for federal' office to 
whom a minority of organization is 
opposed constitutes no. such dear and 
present danger to piihllc Interest as 
would Justify abridgment of the 
freedoms guaranteed by First 
Amendment. 

D.C.—^U. S. V. Congress of Industrial 
Organizations. D.C., 77-F.Supp.~865, 


D.C.—United Federal Workers of 
America (C.LO.) v. Mitchell, D.C., 
66 F.Supp. 621, affirmed 67 S.Ct. 
556, 880 US. 75, 91 L.Ed. 954. 

23. Kan.—State v. Freeman, 65 P. 
2d 362, 143 Kan. 315. 

Ohio.^tate v. Babst, 136 N.K 626, 
104 Ohio St. 167. 

Personal character or political action 
The statute making it an offense 
for any person to anonymously pub¬ 
lish a drcular or other written or 
printed matter reflecting upon per¬ 
sonal character or political action 
of a candidate for public office is 
not unconstitutional as denying free¬ 
dom of the press. 

Pa.—Commonwealth v. Evans, 40 A. 

2d 187, 156 Pa.Super. 821. 

Serving copy of chaa^e 
Statute prohibiting publication or 
circulation of charges against can¬ 
didate for nomination without serv¬ 
ing copy thereof on him at least 
eighteen days before primary elec¬ 
tion does not abridge Uberty of 
speech and of press. 

Fla.'—‘Ex parte BEawthome, 156 So. 
619, 116 Fla. 608, . 96 A.L.R. 672. 

24. Va.—^Pearson v. Brunswick 

County, 21 SJE3. 488,, 91 Va. 322. 

24.6 Ark.—Branton v. State, 218 S. 
W.2d 690i 214 Ark. 861. certiorari 
-denied 70 S.^ 156, 888 U.S. 878, 
94 L.Ed. 588. 

24.10 Ark.-TrBxanton v. State, supra. 
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tribution to. any political party or to any candi¬ 
date for political ofl5ce,27.i5 it has also been 
held that a statute of this nature is valid.27.20 

While persons employed or seeking emplo 3 rment 
by the government generally have the right to 
speak, think, and believe as they will,27.26 their right 
of free speech may be limited to some extent as a 
condition to the enjoyment of public employ- 
ment27-30 The state may impose a condition on 
employment that bears a reasonable relationship to 
the duties to be performed and such condition may 
be valid even though it infringes on the basic con¬ 
stitutional right of free speech, if it is essential to 
the integrity of the public service and if the in¬ 
fringement is limited to the necessities of the situa- 
tion.27«86 So public oflScers or employees are not 
uncon^tutionally deprived of their right of free 
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speech if they" are denied the privilege of working 
for the government because of their advocacy of 
overthrow of the government by force or vio¬ 
lence,27.40 or disloyalty to the government of the 
United States;27.45 

Freedom of speech is not denied to an employee 
who is refused public cmplo 3 mient because of mem¬ 
bership in a subversive organization,27.60 or, more 
specifically, because of unexplained membership 
in organizations found by the authorities, after 
notice of hearing, to teach and advocate over¬ 
throw of the government by force or violence and 
known by such persons to have such purpose.27.66 
A loyalty oath may properly be required of public 
employees,27.60 and regulations requiring govern¬ 
ment employees to disclose membership in the Com¬ 
munist Party and related organizations,27.66 and 


affirmed 68 S.Ct 1349, 336 XJ.S. 
106, 32 L..EJd. 1849. 

27.15 XaooiudBteiLoy 'wlih i&dlvidiial 

A proposed Initiative law prohibit¬ 
ing any labor union or person acting 
in behalf thereof to pay or contri¬ 
bute money or other valuable thing 
to aid, promote or prevent nomina¬ 
tion or election to public office, or 
aid or antagonize interests of any 
political party, or influence or af¬ 
fect votes on any question submit¬ 
ted to voters, substantially destroyed 
right of labor unions to political ac¬ 
tivities, and was inconsistent with 
individual right of freedom of press. 
Mass.—^Bowe v. Secretary of the 
Commonwealth, 69 N.E.2d 116, 820 
Mass. 230. 167 A.L.Ih. 1447. 

27.20 Tex..—American Federation of 
• ■ Labor v. Mann, Clv.App., 188 S.W. 
2d 276. 

27.25 XJ.S.—Adler v. Board of Bd. 
of City of New York. N.Y., 72 S, 
Ct 380, 842 U.S. 486, 96 L.Ed. 617, 
27 A.L.R.2d 472. 

Mo.—City of Springfleld v. Clouse, 
206 S.W.2d 539, 356 Mo. 1239. 
Salute to flag 

It was not within province of ap¬ 
pointing au^ority of county to deny 
disabled war veteran his statutory 
right to appointment to All vacancy 
in position of bridge attendant as 
certifled by civil service commission 
6 n the ground that he entertained re¬ 
ligious scruples against the patriotic 
exercise of saluting the flag. 

N.J.—^Morgan v. Civil Service Com¬ 
mission, 36 A.2d 898, 181 N.J.Law 
410. 

27.30 N.T.—^Lederman V. Board of 
Education of City of New York, 96 
N.Y.^.2d 466, 276 App.I)lv. 627, 
reversed on other grounds 96 N.E. 
2d 806, 801 N.Y. 476, affirmed Ad¬ 
ler V, Bo4rd of Education of City 


of New York, 72 S.Ct. 880, 842 U.S. 
485, 96 L.Ed. 617, 27 A.L.It.2d 472. i 
Pa.—Appeal of Albert, Com.Pl., 99 
Pittsb.Leg.J. 446. 

27.35 N.Y.—^Lederman v. Board of 
. > Education of City of New York, 96 
N.Y.S.2d 466, 276 App.Div. 527, re¬ 
versed on other grounds 96 N.E. 
2d 806, 801 N.Y. 476, affirmed Ad¬ 
ler V. Board of Education of City 
of New York, 72 S.Ct. 380, 342 U. 
S. 485, 96 L.Ed. 617, 27 A.L.R.2d 
472. 

Obe^euoe to rules 
Governmental agency by which 
person is employed has the right to 
require obedience to reasonable rules 
as a condition to holding office, and 
disobedience of such rules does not 
infringe on the constitutional guar¬ 
anty of freedom of speech. 

CJal.—^Board of Ed. of City, of Los 
Angeles v. Swan, 261 P.2d 261, 41 
Cal.2d 546, certiorari denied Swan 
V. Board of Ed. of City of Los An¬ 
geles, 74 S.Ct 627, 847 U.S. 987, 
98 L.Ed. 1087. 

27.40 U.S.—Adler v. Board of Ed. 

' of City of New York, N.Y., 72 S. 

Ct 380, 342 U.S. 485, 96 L.Ed. 517, 

' 27 AL.R.2d 472. 

27.46 D.C.—Bailey v. Kichardson, 
182 F.2d 46, 86 U.S.App.D.C. 248, 
affirmed 71 S.Ct 669, 341 US. 918, 
95 L.Ed. 1852. 

Washington v. Clark, D.C., 84 F. 
Supp. 964, affirmed Washington v. 
McGrath, 182 P.2d 876, 86 US. 
App.D.C. 343, affirmed 71 S.Ct 795, 
341 US. 923, 96 L.Ed. 1366—Fried¬ 
man V. Schwellenbach, D.C., 66 F. 
Supp. 254, affirmed 169 F.2d 22, 
81 USA.pp,D.C. 365, certiorari de¬ 
nied, 67 S.Ct 979, 33,0 US. 838, 91 
' "L.Ed. 1286, rehearing denied 67 S. 
Ct 1302, 331 US. 866, 91 L.E<L 
1870. 

C^.-^teiner v. Darby, 199 P.2d 429, 
88 CalA.pp.2d 481, certiorari dls- 
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missed Parker v. Los Angeles 
County, 70 S.Ct 161, 388 US. 327, 

94 L.Ed. 144. 

Pa.—^Appeal of Albert, Com.Pl., 99 
PittshLeg.J. 445. 

Wis.—State ex rel. Heffernan v. 
Board of Fire and Police Com’rs of 
City of Janesville, 18 N.W.2d 461, 
247 Wis. 77. 

27.50 D.C.—Joint Anti-Fascist Ref¬ 
ugee Committee v. Clark, 177 F.2d 
79, 85 US.App.D.C 266, reversed 
on other grounds Joint Anti-Fas¬ 
cist Refugee Committee, 71 S.Ct. 
624, 841 US. 123, 96 L.Ed. 817. 

27.55 US.—Adler v. Board of Ed. 
of City of New York, N.T., 72 S.Ct 
880, 342 US. 486, 96 L.Ed. 617, 27 
AL.R.2d 472. 

27.30 CaL- 7 -Gamer v. Board of E^b- 
lic Works of City of Los Angles, 
220 P.2d 958, 98 Cal.App.2d 493, af¬ 
firmed 71 S.Ct 909, 841 US. 716, 

95 L.Ed. 1817, rehearing denied 72 
S.Ct 21, 842 US. 843, 96 LJBid 637 
—Steiner v. Darby, 199 P.2d 429, 89 
Cal.App.2d 481, certiorari dismiss¬ 
ed Parker v. Los Angeles County, 
70 S.Ct 161, 888 U.S. 327, 94 L. 
Ed. 144. 

N.J.—^Thorp V. Board of Trustees of 
Schools for Indus. Ed. of Newark, 
79 A2d 462, 6 N.J..498, vacated as 
moot 72 S.Ct 86, 847 US. 808, 96 
L.Ed. 608. 

27.65 U.S.—Garner v. Board of Pub¬ 
lic Works of City of Los Amgeles, 
CaL, 71 S.Ct 909, 841 U.S. 716, 95 
L.Ed. 1317, rehearing denied 72 S. 
Ct 21, 842 U.S. 843, 96 L.Ed. 6'87. 

N.Y.—Adler v. Wilson, 123 N.Y;S. 
2d 806, 203 Misc. 456, affilrmed 128 
N.Y.S.2d 655, 282 App.Div. 416. 

Ohio.—Dworken v. Cleveland BdL‘ of 
Ed., App., 108 N.E.2d 103, appeal 
dismissed 102 N.E.2d 253, 166 Ohio 
St 846. 
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re^uiring^ candidates for public offices in the state 
to file with their nomination certificates affidavits 
that they are not subversive persons,have been 
held not to* violate constitutional guarantees. The 
constitutional guaranty of free speech is not in¬ 
fringed by a regulation prohibiting public officers 
from becoming members of a union and subjecting 
such officers to disciplinary action for violation 
of the regulation.^'^-^5 

§ 213(24). -Private and Public Contracts 

Freedom of speech may not be suppressed on the 
ground that Its exercise niay, as an Incidental result 
thereof, lead to a breach of contract- 

As a general rule, the suppression of freedom 
of speech may not be sanctioned on the ground that 
its exercise may, as an incidental result thereof, 
lead to a breach of contract.27-85 Notwithstanding 
the constitutional guaranty of a free press, however, 
individuals may enter into valid contracts with 
each other by which they agree not to publish cer¬ 
tain things,28 or not to publish them in a certain 
territory.^® Furthermore, the constitutional guar¬ 
anty is not violated by the expulsion of a member 
of a social club for the publication of matter re¬ 


flecting on a profession to which many other mem¬ 
bers belong.30 However, a person is not entitled, 
under the constitutional guaranty, to continue the 
circulation of a petition, as expressing the senti¬ 
ments of the signers, after they have repudiated 
it.®i The constitutional guaranty of free speech 
does not authorize the violation of public contracts 
made with the state.^^*® 

§ 213(25). — Injunctions to Prevent 
Abuse of Right 

Generally, freedom of speech, even when abused, may 
not be enjoined, and a mere claim of tort or breach of 
contract , is not sufficient to Justify a court In advance 
to restrain freedom of speech. 

As a general rule, freedom of speech, even when 
abused, may not be enjoined,®^*®® and a mere claim 
of tort or breach of contract is not sufficient to 
justify a court in advance to restrain freedom of 
speech.®!*®® As explained in Injunctions § 134 , 
a court of equity is without jurisdiction to restrain 
a libel or slander; such a restraint would violate 
the constitutional guaranties of freedom of speech 
and of the press.®® This constitutional objection 
prevails, although the false statement may injure 
plaintiff in his business or property.®® However, 


a7.70 ur.S.—Gerende v. Board of 
Sup'rs of Elections of Baltimore 
aty, 71 S.Ct 666, 341 U.S. 56. 96 
LJCd. 745, rehearinsT denied 71 S. 
Ct. 741, 341 U.S. 923, 95 L-Bd. 1356. 

2£d.—Shub V. Simpson, 76 A.2d 332, 
196 Md. 177. 

87.75 Mo.—Kin® v. Priest, 206 S.W. 
2d 547, 367 Mo. 68, appeal dismiss¬ 
ed 68 S.Ct 736, 333 U.S. 862, 92 
luEd. 1133, rehearing denied 68 S. 
Ot 901, 833 U.S. 878, 92 UEd. 1154. 

Tez.—Confess of Indus. Organiza¬ 
tions V. City of Dallas, Civ.App., 
198 S.W.2d 143, refused no reversi¬ 
ble error. 

87.85 Wash.—State ex reL Lumber 
and Sawxnlll Workers v. Superior 
Court for Pierce County, 164 P.2d 
662, 24 Wash.2d 314, 166 A.L.R. 
166. 

29, U.S.—Hughes Tool Co. v. Mo¬ 
tion Picture Ass*ii of America, D. 
C.N.T., 66 P.Supp. 1006. 

K.T.—^Matthews v. New York Asso¬ 
ciated Press, 32 N.E. 981, 136 N.T. 
363, 23 Ain.S.R. 74L 

89. N.C.—Cowan v. Fairbrother, 24 
S.E. 212, 118 N.C. 406, 54 Am.S.lL 
783, 32 ImRJl. 829. 

SQL N.T.—^Barry v. The Players, 120 
K.Y.S. 701, 78 Misc. 10, reversed on 
other grounds 132 N.Y.S. 59, 147 
App.Div. 704, affirmed 97 N.E. 1102, 
204 N.T. 669. 

31. Xa.—S chwartz v. Edrington* 62 


So. 660, 183 La. 285, 47 DB.A.,N.S., 
921, Ann.Cas.l916B 1180. 

31.6 IlL—People v. White Circle 
League of America, 97 N.B.2d 811, 
408 lU. 664. 

31.60 Tex.—Hotel & Restaurant Em¬ 
ployees* International Alliance & 
Bartenders* International League 
of America v. Longley, Civ.App., 
160 S.W.2d 124. 

31.55 W€ush.—State ex ret Lumber 
and Sawmill Workers v. Superior 
Court for Pierce County, 164 P.2d 
662, 24 Wa8h.2d 814, 166 A.L.R. 166. 

38. CaL—^Rosicruclan Fellowship v. 
Roslcrucian Fellowship Nonsectar- 
lan Church, 246 P.2d 481, 39 Cal.2d 
121, certiorari denied 73 S.Ct. 828, 
845 U.S. 988, 97 KEd. 1365. 

People V. Armentrout, 1 P.2d. 
656, 118 Cal.App.Supp. 761. 

IlL—^Montgomery Ward & Co. v. 
United jRetail, Wholesale & De¬ 
partment Store Employees of 
America, C.LO., 79 N.B.2d 46, 400 
HL 88. 

La.—^Mullina r. Item Co., 47 So. 2d 
560, 217 La. 842. 

N'.Y.—League for Peace with Justice 
in Palestine v. Newspaper P. M., 65 
N.Y.S.2d 480, 188 Misc. 317. 

Tex.—Strang v. Biggers, Clv.App., 
262 S.W. 826. 

12 C.J. p 953 note 1—82 CJ. p 278 
note 78 [aj. 

Light and tzivial causes do not 

justify judicial restraint on liberty 

of press. 


Wifl.—^Milwaukee Electric Ry. & 
Light Co. V. Pallange, 236 N.W. 649, 
206 Wis. 126. 

No adeguate remedy at law 
The mere fact that plaintiff is 
without an adequate remedy at law 
does not grive ch^cery court jurisdic¬ 
tion to enjoin defendants from mak¬ 
ing libelous statements against em¬ 
ployer where labor dispute exists or 
power to set up a censorship infring¬ 
ing right of tr&e press and ffee 
speech guaranteed by federal and 
state constitutiona 
IlL—^Montgomery Ward & Co. v. 
United Retail, Wholesale & Dept 
Store Employees of America, CIO, 
70 N.E.2d 76, 830 IlLApp. 49, af¬ 
firmed 79 N.E.2d 46, 400 IlL 88. 
Xajiuiotioii based on other grounds 
held not preolnded 

Mo.—^Downey v. United Weather¬ 
proofing, 258 S.W.2d 976, 368 Mo. 
852. 

33. CaL—^Bx parte Lyons, 81 P.2d 
190, 27 CaLApp.2d 293. 

Mo.—^Life Assoc, of America v. 

Boogher, 8 Mo.App. 173. 

Ohio.—Dopp V. Doll, 9 Ohio Dec., Re¬ 
print, 428, 18 CinaKBuL 835. 
Derogatory statemeiLtB 
In action to enjoin defendant from 
displaying or permitting to be dis¬ 
played on his automobile certain 
public signs allegedly derogatory of 
plaintiff automobile distributor, in 
absence of any allegation in com¬ 
plaint that statements contained on 
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where the words or writings complained of are not 
only libelous, but are of sudh. a nature as to threat¬ 
en, intiinidate, or coerce others into discontinuing 
business relations with the complainir^ party, in¬ 
junctive relief may be granted, as discussed in In¬ 
junctions § 139, and such restraint does not abridge 
freedom of speech and of the press,** although 
there are decisions which maintain the contrary 
view.*® 

Peaceful picketing is a manifestation of exercise 
of freedom of speech, as discussed supra § 213 
(20), and it may be restrained by a court only on 
those gfrounds and conditions which warrant re- 


CONSTmmONAL LAW § 213(26) 

straint in any other case involving freedom of 
specch.85.6 Under a proper state of facts, however, 
courts are vested with authority to enjoin picket¬ 
ing by a labor organization in protecting rights of 
citizens, where such picketing is enmeshed with 
violence, or where it involves such conduct as the 
state is authorized to declare unlawful, or breach 
of such laws as are necessary for the protection and 
welfare of its residents,or it may reasonably 
limit the time and manner of such picketing.®5*^® 

Although there is authority to the contrary,®® de¬ 
fendant in a suit for partial alienation of a wife's 
affections may be enjoined from conversing with 


Biirns complained of were untrue, or 
that by such public statements de-> 
fendant sought to extort money from 
plaintiff or compel plaintiff to do 
anything, trial court improperly lim¬ 
ited defendant's right of free speech 
by granting a temporary injunction. 
Tex.—^McMorries v. Hudson Sales 
Corp., Civ.App.. 283 S.W.2d 938. 

84. CaL—Jordahl v. Hayda, 82 P. 

1079, 1 Cal.App. 696. 

Idaho.—^Robison v. Hotel & Res¬ 
taurant Employees. Local No. 782, 
of Boise, 207 P. 182, 35 Idaho 418,. 
27 A.L.R. 642. 

Minn.—Campbell v. Motion Picture 
Mach. Operators* Union of Minne¬ 
apolis, Local 219, International Al¬ 
liance of Theatrical Stage Em¬ 
ployees of U. S. and Canada, 186 N. 
W. 781, 161 Minn. 220, 27 A.L.R. 
631. 

N.J.—^Mltnick v. Furniture Workers 
Union, Local No. 66, a L O. of 
City of Newark, 200 A. 663, 124 N. 
J.Eq. 147, appeal dismissed 4 A.2d 
277, 126 N.J.Ba. 142. 

Ohio.—Corpus JUzis Secuadxuu quot¬ 
ed ixL Johnson v. Scripps Pub. Co., 
6 Ohio Supp. 18. 19. 

Or.—^Moreland Theatres Corporation 
V. Portland Moving Picture Ma¬ 
chine Operators' Protective Union, 
Local Na 169, 12 P.2d 833, 14(r Or. 

85 . 

Tex.—^Hotel & Restaurant Employees' 
International Alliance & Bartend¬ 
ers' International League of Amer¬ 
ica V. Longley, Civ.App., 160 S.W. 
2d 124—C. R. Miller Mfg. Co. v. 
Rogers, Clv.App., 281 S.W. 696— 
Cooks’, Waiters* and Waitresses* 
Local Union v. Papageorge, Civ. 
App., 230 S.W. 1086. 

12 C.J. p 963 note 4—42 p 176 
note 90 [aJ-Cc]. . 

85. Mo.—Marx, etc., Jean Clothing 
Co. V. Watson. 67 S.W, 891, 168 
Mo. 183, 90 Am.S.R. 440, 66 L.R.A. 
961. . 

82 C.J. p 176 note 91. 

86.6 Tehn.—^Ira A. Watson Co. v. 
Wilson, m S.W.2d 801, 187 Tens. 
402. 


Tex—Turner v. Zanes, Civ.App., 206 
S.W.2d 144, refused no reversible 
error. 

Wash.—State ex reL Lumber and 
Sawmill Workers v. Superior Court 
for Pierce County, 164 P.2d 662, 24 
Wash.2d 314, 166 A.L.R. 165. 
XmposiiLg condition on right 
An injunction which attempts to 
condition the right of any person to 
express his views fully with respect 
to a labor difficulty or dispute by any 
form of publication unattended by 
violence, force, coercion, or any oth¬ 
er unlawful or oppressive conduct, or 
to inahe expression of the right de¬ 
pendent upon existence of a "labor 
dispute" or “strike", in which such 
person has a direct interest, violates 
constitutional right to free speech, 
though the statements may prove 
after publication, to be in fact un- 
truthfuL 

PUu—^Moore v. City Dry Cleaners & 
Laundry, 41 So.2d 866. 

35.10' N.J.—Suchodolski v. American 
Federation of Labor, 14 A.2d 51, 127 
N.J.Bq. 611. 

N.Y.—^Pay Loevin Apparel Shops v. 
Harlem Labor Union, 92 N.T.S. 
2d 776. 

Or.—Schwab v. Moving Picture Ma¬ 
chine Operators Local Na 169 of 
International Alliance of Theatri¬ 
cal Stage Employes and Moving 
Picture Machine Operators of U. S. 
and Canada, 109 P.2d 600, 166 Or. 
602. 

Pa—^Baderak v. Building & Const 
Trades Council, 112 A.2d 170, 880 
Pa 477—Phillips v. United Broth, 
of Carpenters & Joiners of Amer¬ 
ica 66 A.2d 227, 362 Pa 78—Wil- 
bank v. Chester & Delaware Coun¬ 
ties Bartenders, Hotel & Restau¬ 
rant Emp. Union, Local No. 677, A. 
F. of L., 6d A.2d 21, 860 Pa 48, 
certiorari denied 69 S.Ct. 812, 886 
U.S. 946, 93 L.Ed. 1102. 

Dugas V. Electrical Workers, Lo¬ 
cal No. 6, Com.PL, 99 Pltt8b.L6g. 
J. 96: 

Tex—^Borden Co. v. Local No. 188 
of. International Brotherhood of 
. Teamsters, Chautleurs, Stablemen, 
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and Helpers of* America, Civ.App., 
162 S.W.2d 828, enpr refused, 
xnterfeveoioe wltH txadiiig or contract 
Right of free speech is not tran¬ 
scended by on injunction restraining 
picketing of a place of business by 
persons whether members of a labor 
organization or union or not, who 
seek to prevent public from trading 
with picketed place or to compel its 
owner to break a contract which he 
has with some disassociated third 
person. 

Tex—^International Ass'n of Machin¬ 
ists Lodge 1488 v. Downtown Empw 
Ass’n, Clv.App., 204 S.W.2d 685, re¬ 
fused no reversible error—Borden 
€o. V. Local No. 133 of Internation¬ 
al Brotherhood of Teamsters, 
Chauffeurs, Stablemen, emd Helpers 
of America, Civ.App., 162 S.W.2d 
828, error refused—Carpenters and 
Joiners Union of America, Local 
No. 213, V. Ritter’s Cafe, Clv.App., 
149 S.W.2d 694, error refused, af¬ 
firmed 62 S.Ct. 807, 31J5 U.S. 722, 
86 L.Ed. 1143, rehearing denied 62 
B.Ot, 1988, 316 U.S. 708, 86 L.Bd. 
1776—C!arpenters & Joiners Union 
of America, Local No. 213 v. Rit¬ 
ter’s Cafe, Civ.App., 138 S.W.2d 
223. 

Sustaining constituted authozlty 
An injunction, granted only to sus¬ 
tain orderly processes of and man¬ 
dates issued by and under constitut¬ 
ed authority of national government 
after complete hearing, such as In¬ 
junction against striking and picket¬ 
ing by members of labor union after 
National Labor Relations Board’s 
certification of another union as em¬ 
ployees' elected bargaining agent, is 
not interference with free speech. 
N.Y.—Serval Slide Fasteners v. Mol- 
fetta, 70 N.Y.S.2d 411, 188 Mlsa 
787. 

36.15 Tex—^Turner v. Zanes, Cfiv. 
App., 206 S.W.2d 144, refused no 
reversible error. 

86 . Mo.—^Marx, eta, Jeans Clothing 
Co. V. Watson, 67 S.W. 891, 168 Ma 
183, 90 Am.S.R. 440, 66 L.R.A. 96L 
Ex parte Helfron, 162 S.W. 662, 
179 Mo.App. 639. . 
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her or writing to Furthermore, an. injunc¬ 

tion restraining a woman from visiting, accompany- 
ing, etc., plaintiffs husband does not violate free- 
dom of speech,^® nor does an order restraining an 
advertised address concerning an alleged murderer 
awaiting trial.89 

Flay based on facts of pending case. A court 
has no power to enjoin the performance of a play 
based on the facts brought out in a case pending 
before that court.^® 

§ 214. Right of Assembly and Petition 

a. General principles 

b. Limitation of right in general 

c. Insurrection and sedition 

d. Regulating use of public places 

e. Labor matters 

f. Officers, candidates, and elections 


a. Oeneral Principles 

The rights of free assembly for lawful purposes and 
to petitlori the government for redress of grievances are 
sacred human liberties protected by the federal and state 
constitutions, and statutes and ordinances In violation 
thereof are null and void. 

The rights of free assembly for lawful purposes. 
and to petition the gpvemment for redress of griev¬ 
ances are sacred human liberties,^^‘50 which are 
of the very essence of democracy,40.65 and they 
are fundamental and inherent rights of a free gov¬ 
ernment antedating the adoption of oUr various con- 
stitutions.4i As a safeguard against aggression, these 
rights have been incorporated into the First Amend¬ 
ment to the federal Constitution and into various 
state constitutions,^^ so that the freedom and lib¬ 
erty to hold assemblies for lawful purposes and in 
a lawful manner ydthout governmental interference 
or hindrance is protected by the federal Constitu- 
tion42.6 In addition, congress can directly pro¬ 
tect its citizens in their right to assrable peacea- 


37. Tex—p^e Warfield, 50 S.W. 
98$. 40 TexCr« 418, 76 Am.S.R. 724. 

3 & Tex—Smith v. Womack,. Civ. 
App., 271 S.W. 209. 

3 du Pa.—Adams v. Stouffh, 48 Pa. 
Co. 617. 

f 

40L Cal.—^Dailey v. San Francisco, 
44 P. 488, 112 CaL 94, 58 AhlS-R. 
1 «0, 82 

•AIVM U.S.—Stapleton ▼. liiltchell, D. 
CKan., 60 P.Supp. 51, appeal dis¬ 
missed Mitchell V. McElroy, 66 S. 
Ct. 172, two cases, 826 U.S. 690, 90 
^Ij.S2d. 406. 

40J5B Md.—Smith v. Hialnhothom, 
48 A.2d 754, 187 Md. 115. 

41. U.S.—U. S. V. Cruikshank, Iia., 
92 U.S. 542, 28 li.Ed. 588. 

Stapleton v. Mitchell, I>.C.Kan., 
50 F.Supp. . 51, appeal dismissed 
Mitchell V. McBlroy, 66. S.Ct 172, 
826 U.S. 690, 90 KSd. 406, and 
McFlroy v. Mitchell, 66 S.Ct. 172, 
826 U.S. 690, 90 ImBO, 406. 

Colo.—Neelley v. Farr, 158 P. 458, 61 
Colo. 485. 

P«L —Spayd V. Kinging Kock Lodge 
No. 665, Brotherhood of Railroad 
Trainmen of Pottstown, 118 A. 70, 
270 Pa. 67, 14 AL.K 1443. 

Wls.—In re Stolen, 216 N.W. 127, 
193 Wls. 602, 55 A.L.K 1865. 

**The right of the people to "meet 
In public places to discuss in open 
end public manner all guestions af- 
fefctihg their substantial Welfare, and 
to vent' their • grievances, to protest 
against oppression, economic or oth¬ 
erwise, -and to petition for the amelio¬ 
ration of their condition, and to dls- 
culBs the ways and means of attain- 
ingilthAt.end, were rights confirmed 
and guaranteed them by the Ma gna 


Charta, Petition of Right, and the 
Bill of Rights, the mainstay of the 
British Constitution, and the bases 
of both our federal and state Consti¬ 
tutions.” 

K.J.—^State V. Butterworth, 142 A.* 67, 
58. 104 N.J.Law 679, 68 A.L.R. 744. 

Sight of citizenship 
A full exercise of the right of 
citizenship Includes, not only the 
right to vote, but also the rights of 
assembly and free speech, the right 
to present one^s views to fellow 
citizens, and the right to submit one’s 
claims to leadership to the people. 
Md.—Smith V. Higlnbothom, 48 A.2d 
764, 187 Md. 115. 

42. U.S.—N. L. R. B. V. American 
Pearl Button Co., C.C.A8, 149 F.2d 
311—Douglas V. City of Jeanette, 
Pa., aCJLPa., 180 P.2d 662, affirmed 
68 S.Ct. 877, 819 U.S. 167, 87 L.Bd. 
1324, rehearing denied 63 S.Ct. 1170, 
819 U.S. 782, 87 L.Bd. 1726. 

Hardyman v. Collins, I).C.CaL, 80 
P.Supp. 601, affirmed, CA., 1’83 P.2d 
808—^Local 809, United Furniture 
Workers of America, C. L O. v. 
Gates, D.C.Ind., 76 F.Supp. 620^ 
T-Ta.li V. Hawaiian Pineapple Co., D. 
CHawaii, 72 F.Supp. 638. 

CaL—Danskln v. San Diego Unified 
School Dist., 171 P;2d 886, 28 CaL 
2 d 686. 

Mass.—Commonw^th v. Surridge, 
164 N.E. 480, 265 Mass. 425, 62 A. 
L.R. 402. 

Mo.—City of Springfield V. Clouse, 
206 S.‘W.2d 689, 356 Mo. 1289. 

N.J.—State V. Butterworth, . 142 A 
67, 104 N.J.Law 679, 58 AL.R 744. 
N.Y.—People v. Kopezak, 274 N.T.R 
629,. 158 Misc. 187, affirmed 195 N. 
I • B. 202, 266 N.T. 665, 
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JUienii 

(1> An alien residing within the 
United States has a legal right to 
frame and circulate a petition to the 
president of the United States and to 
comment fairly on governmental pol- 
‘ icies and action^. 

Mich.—Van Lonkhuyzen v. Daily 
News Co., 170 N.W. 98, 203 Mich. 
670. 

(2) An alien can claim no right of 
assembly or of petition under a 
state provision restricted to "citi¬ 
zens.” 

Conn.'—State v. Sinchuk, 115 A 88, 
9"6 Conn. 606, 20 AL.R 1616. 
CorvovMosiM 

(1) Constitutional provisions guar¬ 
anteeing freedom of assembly do not 
apply to corporations. 

N.J.—American League of Friends of 
New Germany of Hudson County v. 
Bastmead, 174 A 166, 116 N.J.E(i. 
487. . ■ ^ 

(2) Individual plaintiffs, but not 

corporate plaintiff, were authorized to 
maintain suit in eguity to restrain 
infringement of right of freedom of 
assembly. . . 

U.S.—^Hague V. Committee for Indus¬ 
trial Organization' H.Jv 59 S.Ct. 
964, 807 U.S. 496^ 88 L.Ed. 1423. 
The freedom of azeocla t iox the 
freedom to join or not to' join in as¬ 
sociation'with others for whatever 
purposes such association' is lawful¬ 
ly organized, is a freedom guaran¬ 
teed by the First. Amendment of the 
f^eral Constitution. 

Neb.—Hanson v. Union Pac. R. Co., 
71 N.W.2d 526, 160 Neb. 669, 

42L5 U.S.—Local 809, United BVml- 
ture Workers of America, C. L 
' O, T. .Gates, 76 F<Supp. 

, 620. 
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bly and petition the federal government for re- 
dress.^^*^® The right to freedom of assembly is 
a fundamental right which may not be submitted to 
vote, and it does not depend on the outcome: of 
any election.^^*^® 

While the First Amendment to the federal Con¬ 
stitution, like other of the first ten amendments 
discussed generally in § 69 supra, is a limitation on 
congress only,^^ nevertheless the due process clause 
of the Fourteenth Amendment protects the right of 
assembly and of petition from state action.^ The 
right of petition is no more sacred than is the right 
of free speech,^® and the principles governing the 
right of free speech and of assembly are the same.^® 


CONSTlTUnONAL LAW § 214 

The constitutional right of free assembly is a special 
form of free speech, to which the legal philosophy 
governing free speech applies*^®-® These rights, 
although not identical, are inseparable and are cog¬ 
nate rights.^®*^® 

A legislative fiat cannot limit or restrict the con¬ 
stitutional guaranty of freedom of assemblage,^ 
and exercise of the right of free assembly cannot 
be made to depend on any condition imposed by state 
law.^®-20 So, statutes and ordinances which violate 
the constitutional guaranty of right of assembly and 
of petition are null and void,^7 and, in some states, 
the guaranty forbids individual or group interfer¬ 
ence as well as legislative action.^® It has been 


42.10 ir.S.—^Powe V. u. s., o.aA. 
Ala., 109 F.2d 147, certiorari denied 
IT. S. V. Powe, 60 S.Ct. 717, 809 U. 
S. 679, 84 L.Bd. 1028. 

42.15 U.S.—West Virginia State 
Board of Education v. Barnette, W. 
Va.. 68 S.Ct. 1178, 819 U.S. 624, 87 
l4.Bd. 1628, 147 A.I 4 .R. 674. 

Neb.—Hanson v. Union Pac. R. Ca, 
71 N.W.2d 626, 160 Neb. 669. 

43. U.S.—^U. S. V. Oruikshank, l 4 Bu, 
92 U.S. 642, 28 L'Ed. 688 . 

Ala.—Chapman v. American Legion, 
14 So.2d 225, 244 Ala. 658, 147 A. 
L.R. 685. 

Puerto Rico.—^People v. Padilla, 20 
Puerto Rico 262. 

44. U.S.—^Hague v. Committee for 
Industrial Organization, NiJ., 69 
S.Ct 954, 807 I7.S. 496, 83 L.Ed. 
1428—^De Jonge v. State of Ore¬ 
gon, 67 S.Ct. 255, 299 U.S. S53, 81 
L.Ed. 278. 

CaL—^Danskin v. San Diego Unified 
School Dlst, 171 P.2d 885, 28 CaL 
2 d 686 . 

N.JT.—State v. Klapprott, 22 A.2d *877, 
127 N.J.Law 896. 

45. Wis.—In re Stolen, 216 N.W. 
127, 198 Wls. 602, 55 A.L.R. 1866. 

46L U.S.—De Jonge v. State of Ore¬ 
gon, 67 act. 266, 299 U.S. 858, 81 
L.Ed. 278. 

N.M.—State v. Diamond, 202 P. 988, 
27 N.M. .477, 20 A.L.R. 1627. 

46.5 U.S.—Ootnmittee for Industrial 
Organization v. Hague, D.C.N.J., 25 
’ F.Supp. 127; modified bn o^er 
groimds 101 F.2d 774', modified on 
other grounds 69 S.Ct 964, 807 U. 
S. 496, 83 L.m 1428. 

4i6.ia U.S:—Thomas v. Collins, Tex, 
66 act 816, 323 U.S. 616, 89 L. 
Ed. 480, rehearing denied 66 S.Ct 

/ 557, 828 U.S. 819, 89 L.Ed. 680. 

4ai5 N.J.—State v. Klapprott 22 
A.2d 877, 127 N.J.Law 895. 

46.20 U.S.—Stapleton v. Mitchell, D. 

.. C.Kan„ 60 F.Supp., 61, appeal dis¬ 
missed Mitchell V. McElrdy, 66 S. 
Ct 172, two ewes, 826 ILS: 690, 
90 LuEd. 406. 


Xndireot ooeroioa^ by ofiloial to 
prevent persons having undesirable 
political and social views from ob¬ 
taining private meeting places, by the 
likelihood that building regulations 
would be strictly enforced if owner of 
meettog place should permit its use, 
is improper under constitutional 
guaranty of right of free assembly. 
U.S.—Committee for Industrial Or¬ 
ganization V. Hague, D.C.N.J., 25 
F.Supp. 127, modified on other 
grounds 101 F.2d 774, modified on 
other grounds 59 S.Ct. 964, 807 U.S. 
496, 83 L.Ed. 1428. 

Subversloa. 

The state may not constitutionally 
reauire proof from any persons or 
groups that they are not subversive 
elements as condition of their exer¬ 
cise of their right of free assembly 
at places where others are allowed 
to assembla 

CaL—Danskln v. San Diego Unified 
School Dlst, 171 P.2d 8S5, 28 Cal. 
2d 636. 

47. U.S.—^International Longshore¬ 
men's & Warehousemen's Union v. 
Ackerman, D.C.Hawaii, 82 F.Supp 
66, reversed on other grounds Ack¬ 
erman V. International Longshore¬ 
men’s & Warehousemen's Union, 
187 F.2d 860, certiorari denied In¬ 
ternational Longshoremen's & 
Warehousemen’s Union v. Acker¬ 
man, 72 S.Ct 85, 842 U.S. 869, 96 
L.Ed. 646. 

Cal.—^Danskin v. San Diego Unified 
School Dlst, 171 P.2d 886, 28 Cal. 
2d 536. 

La—State v. Bulot 142 So. 787, 175 
La 21. 

Pa—Commonwealth v. Vuletich, 42 
PaDist & Co. 208, 88 Mun. 1, 89 
• Pittsb.Leg.J. 441. 

Bnaotmeut reoogaiziiig right 
In view of Bill of Rights, provid¬ 
ing that citizenb have right to peti¬ 
tion for redress of grievances, legis¬ 
lature had authority to give owner 
of land right to petition city council 
to disconnect it from city. 

N.D.—Wishek V. Hildehbrand, 204 N. 
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W. 864, 62 NT.D. 672—Enderson v. 
Hildenbrand, 204 N.W. 866, 62 N.D. 
588. 

Provlsioa of Xobbying Aot prohib¬ 
iting persons convicted of violatlona 
thereof from attempting to infiuence 
directly or indirectly passage or de¬ 
feat of any proposed legislation by 
congress for a period of three years 
is violative of the constitutional 
right of freedom of speech and con- 
stitutioned right to petition legis¬ 
lative branch of government. 

D.C.—^National Ajss'n of Mfra of U. 
S. V. McGrath, D.C., 108 F.Supp 
510, vacated as moot McGrath v. 
National Ass'n of Mfrs. of U. S., 
78 S.Ct 31, 844 U.S. 804, 97 L.Bd. 
687, rehearing denied 78 S.Ct. 181, 
844 U.S. 887, 97 L.Ed. 627. 

48. Pa—Spayd v. Ringing Rock 
Lodge No. 666, Brotherhood of 
Railroad Trainmen of Pottstown, 
113 A. 70, 270 Pa 67, 14 A.L.R. 
1448. 

Benefit assooiatLoiui 
'.(1) A rule of a beneficial associa¬ 
tion, in effect requiring a member 
to delegate to the association his 
right as a citizen to petition the gov¬ 
ernment, is void, and it is not suffi¬ 
cient to say that he could freely re¬ 
gain his liberty of action by disas¬ 
sociating himself from the order; 
for, even if he could, such rule of the 
association would still be void in 
law. 

Pa—Spayd v. Ringing Rock Lodge 
No. 665, Brotherhood of Railroad 
Trainmen of Pottstown, supra 
(2) Action by group of employees 
as members of a mutual benefit as¬ 
sociation in agreeing that whatever 
negotiations they might have with 
their employer, with reference to 
privileges to be granted, riiall be 
conducted through their organization 
collectively and not individuallyr on 
pain of expulsion, is not'in confiict 
with the right of petition.. 

Kan.—^Flynn v. Brotherhood of Rail¬ 
road Trainmen. 207 P, 829. Ill 
Kam 415, " 
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held, however, that neither the First nor the Four¬ 
teenth Amendment adds anything to the rights of 
one citizen as against another, or inhibits actions 
by individuals with respect to their own property,^*-® 
and the constitutional guaranties do not entitle mem¬ 
bers of an organization to use private lands for 
their meetings, without the consent of the owner 
of such lands.^®-i<^ 

The rights of assembly and of petition are to be 
construed liberally,^^ and complete freedom remains 
the rule, unless and tmtil regulated or restricted on 
rational grounds relating to the public welfare.^^-S 
The state cannot control the influence of a public 
forum by censoring the ideas, the proponents, or 
the audience, and cannot frustrate the purpose of a 
forum to interchange ideas by a censorship that 
would label certain convictions and affiliations sus¬ 
pect, denying the privilege of assembly to those 
who hold them, but granting it to those whose con¬ 
victions and affiliations happen to be acceptable>9-i® 
A requirement of registration in order to make a 
public speech is generally incompatible with the 
cacercise of the right of free assembly.^s*i5 How¬ 
ever, the rights of free assembly and petition are 
not absolute or unliinited,^^ and they are to be con- 
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strued with respect to the common law.^l 

The right of assembly and petition secures to 
every person, natural or artificial, the right to apply 
to any department of the govenunent for the re¬ 
dress of grievances, or the bestowal of a right, and 
also guarantees the enjoyment of such redress or 
right, when obtained, free from all penalty for hav¬ 
ing sought or obtained it.6^ However, the consti¬ 
tutional guaranty of assembly is not restricted to 
the literal right of meeting together to petition the 
government for a redress of grievances.®2.6 Includ¬ 
ed in the rights of assembly and petition is the right 
of exercising them in union with others through 
membership in organizations seeking political or 
economic change.52.lo Individuals have the right 
to organize into parties and even into pressure 
gproups to advance causes and to circulate their 
views and advocate their cause in public assemblies, 
and the denial of the use of money for such pur¬ 
poses improperly abridges, the right of peaceable 

assembly.52.16 

The right of petition includes the right to petition 
the legislature,53 and the right to circulate a peti¬ 
tion and to procure others to sign it,®^ but does 
not relieve the persons joining in a petition from 


Provlcdon of ualoa eonatltiLtlou 
proMbitingr member of union from 
appearinsr before any legislative body 
or committee In opposition to policy 
of union CU9 declared by appropriate 
body on such legislation, xmless 
member should appear as a private 
citizen, was saved from violation of 
constitutional right of citizens to 
freely communicate their opinions to 
those invested with power of govern¬ 
ment by the proviso entitling a 
member to appear as a private citi¬ 
zen. 

Ky.—Harrison v. Brotherhood of By. 
& 8. 8. Clerks, 271 S.W.2d 862. 

48^ N’.T.—Watchtower Bible 8b 
Tract Soc. v. Metropolitan Life Ins. 
Co., 69 N.T.S:2d 886, 188 MIsa 978. 
affirmed 76 2r.Y.S.2d 81, 272 App. 
Div. 1039, reargument and appeal 
denied 75 N.Y.S.2d 660, 278 App, 
Div. 759, appeal denied 76 N.Y.S.2d 
269, 273 App.Div. 807, appeal denied 

78 Nr.B.2d 349, 297 N.T. 805. affirmed 

79 N.B.2d 433, 297 N.Y. 339, 3 AL, 
H.2d 1423, certiorari denied 69 S.Ct 
232, 385 U.S. 886, 93 L.E± 425, re¬ 
hearing denied 69 S.Ct. 479, 835 XT. 
a. 912, 93 L.Bd. 445. 

4&10 Tex.—Good V. Dow Chemical 
Co., ClvApp., 247 S.W.2d 608, er¬ 
ror refused no reversible error, oer- 
' tiorari denied and appeal dismiss¬ 
ed 73 SLCt. 41, 844 U.S. 805, 97 Lu 
Bd. 627. 

4^ N.J .—State T. Butterworth, 142 


A 57, 104 N.J.Law 579, 58 AL.Il. 
744. 

Activities held proteoted by coustltiu 
tloaal gtuuraaty 

U.S.—^U, S. V. Komer, D.C.CaL, 56 F. 
Supp. 242. 

4S.5 Mass.—^Bowe v. Secretary of 
the Commonwealth, 69 N.E.2d 116, 
820 Mass. 230, 167 AL.R. 1447. 
4S.10 Cal.—Danskln v. San Diego 
Unified School Dish, 171 P.2d 885, 
28 CaL2d 536. 

49.15 U.S.—^Thomas v, Collins, Tex.. 
65 S.Ct 315, 323 U.S. 616, 89 L.Bd. 
430, rehearing denied 65 S.Ct 557, 
328 U.S. 819, 89 L.Ed. 630. 

60. Bights as subject to restriction 
see infra subdivision b of this sec¬ 
tion. 

61- N.J.—State v; Butterworth, 142 
A 67, 104 N.J.Law 679, 58 ALlR. 
.744,. 

THs.—In re Stolen, 216 N.W. 127, 193 
Wis. 602, 65 AL.R. 1865. 

52- U.S.—^Louisiana Citizens^ Bank 
V. Orleans Parish Bd. of Assessors, 
,C.C.La.., 64 F. 78, reversed on .oth¬ 
er grounds 17 S.Ct 906, 167 U.S. 
871, 42 L.Ed. 202. 

12 aJ.D 965 note 86. 

Zadlvidtial oapadtle s 
. Citizens acting in their individual 
capacities may urge action and make 
recommendations to executive and 
legislative branches of government 
U.a— Application of United Elec.,. 


Radio & Mach. Workers of Amer¬ 
ica, D.aN.Y., Ill F.Supp. 863. 
Ctoryiog of sign 

Citizen standing at public gather¬ 
ing at which governor was speaking, 
with sign on stick publicizing his ob¬ 
jection to pollution of a lake by in¬ 
dustrial waste, who did nothing to 
incite riot or cause disturbanca was 
not guilty of conduct jus^tlfying po¬ 
lice interference on ground of viola¬ 
tion of statutes penalizing disorderly 
conduct and disturbance of assembly, 
but was protected in his conduct by 
constitutional rights of fireedom of 
speech and petition. 

N.Y.—Pope V. State, 79 N.Y.S.2d 466, 
192 Misc. 687, affirmed 99 N.Y.S.2d 
1019, 277 App.Div, 1015. 

5A5 Colo.—American Federation of 
Labor v. ReUly, 166 P.2d 146, 113 
Colo. 90. 160 AL.R. 873. 

5A10 Wis.—^Lawson v. Housing Au¬ 
thority of City of Milwaukee 70 N. 
W.2d 606, 270 Wis. 269. 

52.15 Mass.—Bowe v. Secretary of 
the-Commonwealth, 39 N.H.2d 116, 
820 Mass. 280, 167 AL.R. 1447. 

53. Pa.—Spayd v. Ringing Rock 
Lodge No. 665, Brotherhood of 
Railroad Trainmen of Pottstown, 
113 A 70, 270 Pa- 37, 14 AL.B. 
1443. 

64. Ky,—Yancey v. CoznmorwHalth, 
122 S.W. 123, 186 Ky. 207. ifi UR. 
A,N.S., 466, 
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responsibility for charges made therein.55 An at¬ 
tempt to influence a court in a pending cause is 
an abuse of the right of petition.^^ The grievances 
for redress of which the right of petition was in¬ 
sured, and with it the right of assembly, are not 
solely religious or political ones,56-5 and the con¬ 
stitutional safeguard may apply to business or eco¬ 
nomic activityProtection of the privilege to 
assemble peaceably to discuss public issues must en¬ 
compass security against being assaulted for exer¬ 
cising such privilege.6®*20 

h. Limitation of Eight in Goneral 

The constitutional rights of freedom of assembly and 
petition, although fundamental, are not In their nature 
absolute, and they are subject to reasonable restrictions 


when necessary to safeguard the public Interest; but 
such restrictions may be Imposed only to prevent grave 
and Immediate danger to Interests which the state may 
lawfully protect. 

The constitutional rights of freedom of assembly 
and petition, although fundamental, are not in their 
nature absolute,56.60 and they are subject to rea¬ 
sonable restrictions when necessary to safeguard the 
public interest.5®*^® In other words, these rights 
must be exercised in subordination to the general 
comfort and convenience and in consonance with 
peace and good order, and may be regulated in the 
interest of all.®^*®® Like other personal rights se¬ 
cured by the constitutions, these rights are subject 
to the legitimate exercise of the police power of the 
state,and restrictions may be imposed to insure 


66 . Pa.—^Vanarsdale v. Laverty, 69 
Pa. 103. 

Tenn.—^McKee v. Hughes, 181 S.W. 
930, 133 Teun. 455, L.B.A.1916B 
891. 

56. Wls.—^In ve Stolen, 216 N.W. 

127, 193 Wis. 602. 56 A.L.R. 1856. 
Contemptaous petition. 

Where, following filing of petition 
requesting appointment of special 
prosecutor for embezzlement prose¬ 
cution, hearing was had on petition, 
wherein petitioners were permitted to 
produce evidence in behalf of peti¬ 
tion, and appointment of special pros¬ 
ecutor was deferred, reading of rule 
to show cause why petitioners should 
not be adjudged in contempt because 
of form and contents of petition did 
not constitute a denial of petitioners* 
constitutional right to petition for re¬ 
dress of grievances. 

Ill.—People V. Howarth, 114 N.Hfd 
785, 415 Ill. 499. 

66L5 U.S.—Thomas v. Collins. Tex.. 
66 act 815, 823 U.a 616 , 89 L.Ed. 
430, rehearing denied 65 S.Ct 657, 
323 U.a 819, 89 L.Hd. 630. 

56.10 U.S.—^Thomas v. Collins, su¬ 
pra. 

66.20 U.S.—^Robeson v. Fanelli. D. 

C,N.T.. 94 F.Supp. 62. 

56.50 U.S.—American Communica¬ 
tions Ass*n, C. I. O., y. Douds, N. 
Y., 70 act 674, 339 U.S. 882, 94 L. 
Fd. 925, rehearing denied 70 S.Ct 
1017, 339 U.S. 990, 94 L.Ed. 1891 
and United Steelworkers of Amer¬ 
ica V. N. U. R. B., 70 S.Ct 1017, 
889 U.S. 990, 94 L.£3d. 1891. 

Kiyoshi Okamoto v. U. S., C.C. 
A.Wyo„ -162 F.2d 905. 

U. S. y. Painters Local Union No. 
481, D.C.Conn., 79 F.Supp. 616, re- 
yersed on other grounds 172 F.2d 
854—^U. S. y. Komer, D.C.CaL, 66 F. 
Supp. 242. 

Idass.—Commonwealth. v. Surridge, 
164 N.B. 486, 265 Mass. 425, 62 A. 
L.R. 402. 

N-J.—^Koyacs y., Cooi>er, 60 A.2d 461, 
185 N.JJ:iaw 64, affirmed 52 A.2d 


806, 135 N.J.Iiaw 584, affirmed 69 
act 448, 336 U.S. 77, 98 L.Fd. 513. 
10 A.I/.R2d 608, rehearing denied 
69 S.Ct 638, 836 U.S. 921, 98 L.Ed. 
1083. 

N.Y. —Stanton v. Board of Bd. of City 
of New York, 76 N.T.a2d 669, 190 
Misc. 1012—^People v. Richards, 81 
N.Y.a2d 467, 177 Misc. 912. 

Pa.—^Fitzgerald v. City of Philadel¬ 
phia. 102 A.2d 887» 876 Pa. 379. 

Oxaad Jtixy 

The grand Jurors must respect the 
limitation imposed by statute with 
respect to the kinds of returns, find¬ 
ings, and reports that the grand 
Jurors may make and the manner 
in which they shall be made, and de¬ 
nial of right as grand Jurors to read 
in open court a petition wherein mis¬ 
conduct of district attorney and as¬ 
sistants was alleged, without first al¬ 
lowing Judge to read the petition, 
was not yiolatiye of constitutional 
right to petition the federal and 
state goyerhments for redress of 
grievances. 

La—State ex reL De Armas y. Platt, 
192 So. 659, 198 La 928. 

Those who ImpesU the very exist¬ 
ence of the government cannot take 
shelter in the guaranty of freedom of 
assembly and make this guaranty the 
very means of self destruction. 

N.Y.^—^L'Hommedleu v. Board of Re¬ 
gents of University of State of N. 
Y., 95 N.Y.S.2d 443, 276 App.Div. 
494, affirmed 95 N.F.2d 806, 801 N. 
Y. 476, appeal dismissed Thompson 
v. Wallin, 72 S.Ct. 92, 342 U.S. 801, 
96 L.Ed. 607, affirmed Adler v. 
"Board of Ed. of City of New York, 
72 S;Ct. 380, 842 U.S. 485, 96 L.Bd. 
617, 27 A.L.R.2d 472, affirmed L*- 
Hommedieu v. Board of Regents of 
University of State of N. Y., 72 S. 
Ct 624, 842 U.S. 951, 96 L.Ed. 707. 

Foxoe 

The freedom of petition and as¬ 
sembly .guaranteed by First Amend¬ 
ment dpes> not include the right to 
use aay force, whether: direct, such 
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[as bodily harm, or Indirect, such as 
threats, either of immediate bodily 
harm or of hunger, loss of work, or 
starvation to any other human being 
or those dependent on him. 

U.S.—^Le Baron v. Kern County Farm 
Labor Union, D.C.Cal., 80 F.Supp. 
161. 

Zmmlgxatioii 

Statutory restrictions on immigra¬ 
tion, like all other statutes, are, if 
possible, to be construed in accord¬ 
ance with the spirit as well as with¬ 
in the letter of the constitution, in¬ 
cluding its declaration for freedom 
of speech, press, and assemblage. 
U.S.—Colyer v. Skeffington, D.C. 
Mass., 265 F. 17, reversed on other 
grounds, C.C.A., Skeffington v. Kat- 
zeffi 277 F. 129. 

58-55 U.S.—U. S. V. Painters Local 
Union No. 481, D.C.Conn.. 79 F. 
Supp. 616, reversed on other 
grounds 172 F.2d 854. 

Mass.—^Bowe v. Secretary of the 
Commonwealth, 69 N.E.2d 115, 820 
Masa 280, 167 A.L.R. 1447. 

56^60 U.S.—^American Communica¬ 
tions Ass*n, C. I. O., V. Douds, N. 
Y., 70 S.Ct. 674, 839 U.S. 382, 94 L. 
Ed. 925, rehearing denied 70. S.Ct. 
1017, 839 U.S. 990, 94 L.Bd. 1391 
and United Steelworkers of. Amer¬ 
ica V. N. L. R. B., 70 S.Ct. 1017, 839 
U.S. 990, 94 L.Bd. 1391. 

N.Y.—^People v. Richards, 81 N.T.S. 
2d 467, 177 Misc. 912. 

Freedman v. Meses, 99 N.Y.S.2d 
780. 

R.I.—State V. Fowler, 91 A.2d 27, 80 
R.L 86, reversed on other grounds 
Fowler v. State of R. L. 73 S.Ct. 
626, 345 U.S. 67, 97 L.Ed. 828. . 

67. U.S.—Committee for Industrial 
Organization v. Hague, D.C.N.J., 25 
F.Supp. 127, modified on other 
grounds 101 F.2d 774, modified on 
other grounds 59 S.Ct. 954, 307 U.S. 
.496, 88 L.Ed. 1423. 

AJ^k. —Cole V. State, 216 S.W'.^pd; 402, 
>214 Ark. 887, affirmed 70 S.Ct. 17^ 
838 U.S. 345, 94 L.Ed. 155. . ' 
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the public safety, peace, or order.®*^*^ The consti- and the people through their legislatures may pro- 
tutional guaranty is subject to the power of the,, tect themselves agfainst that abuse.®'^*^^ So, the 
government to protect itself against unlawful con- ' right to assemble peaceably does not mean the right 
duct,®*^*^® and where conduct affects the interests to bear arms, or assemble in such areas that the 

of other individuals and the general public, the le- meeting itself is a threat of force, or the speech 

gality of that conduct must be measured by whether uttered a defamation.^'^*^^ The constitution does 

the conduct conforms to valid law, even though not protect assembly in furtherance of a conspiracy 

the conduct is engaged in pursuant to plans of an to promote evasion of an act reasonably designed to 

assembly.57.15 protect the government against destruction by mili- 

The constitutional guaranty was never intended as t^ry force .57.36 m accordance with the foregoing 
a license for iUegality or an invitation for fraud, B7.20 rules, various governmental regulations and actions 
and the right of freedom of assembly may be abused have been held not to violate the constitutional 
by using assembly to incite to violence and crimej guaranty of freedom of assembly,includmg a 


HawalL—^Territory v. BZaholokula, 37 
Hawaii 626. 

Mo.—Coarpua Jnxrto Soonadtim cited in 
City of Richmond Heigrhts v. Rich¬ 
mond Hel^rhts Memorial Post Ben- 
€V. Ass*n, 213 S.W.2d 479, 483, 868 
Mo. 70. 

N.J.—Kovacs V. Cooper, 60 A.2d 461, 
136 N.J.Law 64, affirmed 62 A.2d 
806, 136 N.J.Law 584, affirmed 69 
S.Ct 448, 336 U.S. 77, 98 L..Ed. 613, 
10 A.Li.R.2d 608, rehearing denied 
69 S.Ct. 688, 336 U.S. 921, 93 l>.Ed. 
1083. 

N.T.-^People ex rel. Doyle v. Atwell, 
188 N.B. 364, 232 N.Y. 96, 26 A. 
L.R. 107, error dismissed 43 S.Ct 
410, 261 U.S. 690, 67 L.Bd. 814, 

Pa.—Commonwealth v. Duitch, 67 A. 

2d 821, 166 PaSuper. 187. 

Scope of. smd limitations on, police 
power see supra § 174 et seq. 

ZBLvestigatlocDi hy grand Jury 

Investigation of alleged criminal 
activities of secret organization by 
grand Jury did not conflict with con¬ 
stitutional right of free assemhleige. 
Ala—parte Morris,’ 42 So.2d 17,1 
262 Ala 661. j 

!Cr6Spas8 j 

The statute forbidding trespass on j 
private premises after warning, as 
applied to ordained minister of Je¬ 
hovah’s Witnesses who was distrib¬ 
uting Bible literature explaining 
God’s kingdom is not unconstitution¬ 
al as unreasonably abridging, the 
minister’s rights of freedom of as¬ 
sembly. 

Ala—Marsh v. State, 21 So.2d 668, 32 
AlaApp. 24, certiorari denied 21 
So.2d 664, 246 Ala 639, reversed on 
other grounds '66 S.Ct. 276, 826 U.S. 
601, 90 L-Bd. 266,. followed in 
Stephens v. State, 24 S0^2d 768, $2 
AlaApp. 81, and Bause v. State, 24. 
So.2d 768, 32 AlaApp. 81, and Wil¬ 
liamson V. State, 24 So.2d 769, 82 
AlcuApp. 82. . 

SSdndbig oirdljiS3ios 

Mo.—City of Richmond Heights v. 
Richmond' Heights Memorial Post 
Henev; Ass’s. 218 S.W.2d'479. 858 
Mo. 79. 


67.5 Colo.-^Flores v. City and Coun¬ 
ty of Denver, 220 P.2d 878, 122 
Colo. 71. 

H.H.—State v. Derrickson, 81 A 2d 
312, 97 ]Sr.H. 91. 

Breaching the peace is not such an 
act as is cloaked with constitutional 
guaranty of freedom of assembly. 
N.Y.—American Civil Liberties Union 
V. Town of Cortlandt, -109 N.T.S.2d 
165. . 

57.10 U.S.—American Communica¬ 
tions Ass’n, C. li O., v. Douds, H.T., 
70 S.Ct 674, 839 U.S. 882, 94. L. 
Bd. 926, rehearing denied 70 S.Ct. 
. 1017, 839 U.S. 990, 94 L.Bd. 1391 
and United Steelworkers of Amer^ 
ica V. N. L. R. B., 70 S.Ct 1017, 839 
tr.S. 990,. '94 L.Ed. 1391. 

Mo.—Rogers r. Poteet 199 S.W.2d 
378,' 365 Mo. 986, certiorari denied 
67 S.Ct 1732,'381 U.S. 847, 91 L.Bd. 
1866, rehearing denied 68 S.Ct 84, 
832 U.S. 7.86, 92 L.Bd. 869. 

57.15 U.S.—^Lincoln Federal Labor 
Union No. 19129, A P. of L., v. 
.Northwestern Iron & Metal Co., 
Neb. & N.C., 69 S.Ct 261, 336 U.S. 
626, 93 L.Bd. 212, 6 AL.R.2d 473— 
American Federation of Labor, 
Ariz. State Federation of Labor v. 
American Sash & Door, 69 S.Ct 
260, 336 U.S. 638, 93 L.Bd. 222. 
57.20 N.Y.—Application of Bohling^ 
er, 106 N.Y.S.2d 958, 199 Misc. 941, 
affirmed In re International Work¬ 
ers Order, lia N.Y.S.2d 765, 280 
App.Dlv. j517,* reargument denied 
and appeal granted 116 N.Y.S.2d 
824, 280 App.t)iy. 915, affirmed In 
re People by BohUnger, 112 N.B.2d 
280, 806 N.Y. 258, certiorari denied 
International Workers Order, Inc. 
V, People of State of New York, 74 
S.Ot 68, 846 U.S. 867, 98 L.Bd. 871, 
and Sellgson v. People of State of 
New York, 74 S‘Ct 73, 346 U.S. 867, 
98 L.£kl. 871, rehearing denied In¬ 
ternational Workers Order v. Peo- 
- pie of State of N. Y. by Bohlinger, 
74 S.Ct 237, 846 U.S. 913, 98 L.Bd. 
409, and SeUgson v. People of State 
of New York by Bohlinger, 74 S. 
Ct 288, 846 U.S. 918, 98 L.Ed. 409, 
motion denied In re International 
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.Workers Order, Inc,, 128 N.Y.S.2d 
35. 

67.25 Hawaii.—^Territory v. Kaholo- 
kula, 37 Hawaii 625. 

N.H.—State v. Chaplinsky, 18 A2d 
764, 91 N.H. 810, affirmed Chap¬ 
linsky V. State of New Hampshire, 
62 S.Ct 766, 316 U.S. 668, 86 L.Ed. 
1031. 

! 67,30 N.Y.—KUne v. Robert M. Mc- 
i Bride & Co., 11 N.T.S.2d 674, 170 
Misc. 974. 

67.35 U.S.—Klyoshi Okamoto v. U. 
S., CCAWyo., 162 F.2d 906. 

57.40 U.S.—U. S. V. Hauck, C.CA 
: N.Y,, 155 P.2d 141. 

Ala,—Walter . V. State, 38 So.2d 609, 
84 Ala.App. 268. 

Ind.—^Board of Zoning Appeals of De¬ 
catur V. Decatur, Ind. Co. of Jeho¬ 
vah’s Witnesses, 117 N.B.2d 116. 
Ky.—^Hampton ,v^ Whaley, 233 S.W. 

2d 273, 313 Ky. 611. 

Md.—Shub V. Simpson, 76 A 2d 332, 
196 Md. 177. 

Okl.—Goodwin V. Oklahoma City, 182 
P.2d 762, 199 Okl. 26. 

Fartloulaar regulatioiLS 

(1) Federal Regulation of Lobby¬ 
ing Act provision requiring designat¬ 
ed reports to congrress from every 
person receiving any contributions or 
expending any money for purpose of 
influencing the passage or defeat of 
legislation by congress, and Lobby- 
Act provision which requires, any 
person who shall engage himself for 
pay or for any consideration for pur¬ 
pose of attempting to influence pas¬ 
sage or defeat of any legislation to 
register with congress and make dis¬ 
closures. 

U,S,-^U. S. V. Bfejriss, App.D.C., 74 
S.Ct 808, 847 U.S. 612, 98 L.Bd. 989. 
D,C.—U. S. V. Slaughter^ D.C., 89 P. 
Supp. 205. 

(2) Statute requiring applicant for 
unemployment benefits to execute af¬ 
fidavit stating that he does not ad¬ 
vocate and is not a member of a par¬ 
ty which advocates overthrow of our 
government by forea 

Ohio.—State v. Hamilton, 110 KJBL2d 

87; 92 Ohio App. 286. 
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statute authorizing the deportation of aliens for af¬ 
filiation with subversive organizations,57.46 and a 
statute penalizing “night-riding,”57.60 

The power of the state to abridge the right of as¬ 
sembly is the exception rather than the rule, how¬ 
ever, and the penalizing even of utterances of a 
defined character must find its justification in a 
reasonable apprehension of danger to organized gov¬ 
ernment.Peaceable assembly for lawful discus¬ 
sion cannot be made a crime, and if the right of 
peaceable assembly is to be preserved, the ques¬ 
tion is not as to the auspices under which a meet¬ 
ing is held, but as to its purpose.58.5 The right to 
free assembly cannot be abridged merely because 
persons threaten to stage a riot or because peace 
officers believe or are afraid that breaches of the 
peace will occur if the rights are exercised.^^*^® 

Clear and present danger rule.. It is now the 
generally accepted rule that freedom of assembly 
and of petition is susceptible of restriction only to 
prevent grave and immediate danger to interests 
which the state may lawfully protect.58.i5 in other 
words, any attempt to restrict freedom of assem¬ 
bly must be justified by clear public interest, threat-* 


ened not doubtfully or remotely, but by clear and 
present danger,^*-^® and the rational connection be¬ 
tween the remedy provided and the evil to be. curbed, 
which in other contexts might support legislation 
against attack on due process grounds, will not 
suffice ;58.26 only the gravest abuses, endangering 
paramount interests, givjs occasion for permissible 
limitation on the right of free assembly.^**^® The 
danger must have existed at the time the acts com¬ 
plained of were committed,58.36 and the state can¬ 
not enforce a. precautionary measure that would 
deny the right of assembly to those whose political 
creeds it disapproves.®®*^® Qn the other hand, where 
clear and present danger is shown, freedom of as¬ 
sembly and petition may be restricted.®®*^® 

c. Insurrection and Sedition 

Prohibition of lawful assemblies for the purpose of 
advocacy of a change In Industrial ownership or poMtical 
change to be effected by lawful means contravenes the 
constitutional guaranty, but the state may make It 
criminal to assemble for the purpose of advocating the 
violent overthrow of government or the criminal destruc¬ 
tion of property. 

The mere advocacy of a change in industrial own¬ 
ership or political change to be effected by law- 


(8) Statute or administrative regr- 
ulatlon banning the organization of 
fraternities, sororities, and other se¬ 
cret organizations in public schools, 
and prohibiting pupils enrolled there¬ 
in from becoming members of such 
organizations. 

Fla.—Satan Fraternity v. Board of 
Public Instruction for Dade Coun¬ 
ty. 22 So.2d 892. 156 Fla. 222. 

Or.—^Burkitt v. School Dist. No. 1, 
Multnomah County. 246 P.2d 566, 
195 Or. 471. 

(4) Rules of school board making 
high school students who participate 
in fraternities or sororities Ineligible 
for specified extra-curricular activ¬ 
ities and designated honors. 

Ark.—^Isgrig V. Srygley, 197 S.W.2d 
89. 210 Ark. 680. 

(5) Supreme court rule regulring 
briefs or documents filed in supreme 
court to be free from insult or ir¬ 
relevant criticism of any person or 
court. 

La.—^Lanoix v^ Home Indemnity Co. 
of New York. 16 So.2d 884. 204 La. 
1044. 

(6) A joint resoljition prohibiting 
the display, within five hundred feet 
of an embassy, legation, or consulate 
in District of Columbia* of any flag, 
banner, placard, or device designed 
to bi^g any foreign government in¬ 
to public odium, or to harass any 
diplomatic or consular representative. 
D.a—Freud v. U. S., 100 F.2d 6.91, 

69 APP.D.C. 281, certiorari denied 
69 act 488, 806 U.a 640, 83 L.Hd; 
1040.. . 


57.46 U.S.—^Harisiades v. Shaugh- 
nessy. NT.. 72 S.Ct 612. 842 U.S. 
580, 96 L.Ed. 586, rehearing dented 
• 72 act.. 767, 848 U.S. 936, 96 liBd. 
1844, and Coleman v. McGrath. 72 
S.Ct 768, 843 U.S. 936, 96 L.Bd. 
1344. 

Bx parte Bridges, D.C.Cal., 49 F. 
Supp. 292, affirmed Bridges v. Wix- 
on, C.C.A., 144 F.2d 927. reversed 
on other grounds 65 S.Ct 1443, 326 
U.S. 135, 89 L.Bd. 2108. 

57£0 Ark.—^Johnson v. State, 126 S. 

W.2d 289, 197 Ark. 1016. 

5a U.S.—^Herndon v. Lowry, Ga., 67 
act 782, 801 U.a 242, 81 L.Ed. 
1066. 

Pa.—Commonwealth v. Feigenbaum, 
70 A.2d 889, 166 Pa.Super. 120. 
sas U.S.—Thomas v. Collins, Tex., 
65 act 315, 828 U.S. 516, 89 L.Ed. 
480, rehearing denied 65 S.Ct 557, 
823 U.a 819, 89 L.Ed. 680. 
saiO U.S.—Sellers v. Johnson, C.C. 
A.I 0 W 168 F.2d 877, certiorari de¬ 
nied 68 S.Ct 856, 882 U.S. 851. 92 
L.Ed. 42L 

sais U.S.—-West Virginia State 
Board of Education v. Barnette. 
Tex., 68 act 1178, 819 U.S. 624. 
87 DEd. 1628, 147 A.L.-R. 674. 

Stapleton v. Mitchell, D.C.Kan., 
60 F.Supp. 51. appeal dismissed 
Mitchell V. McElroy, 66 S.Ct 172, 
two cases, 826 U.S. 690, 90 L.Ed. 
406—^U. S. V. Korher, D.C.Cal.. 56 F. 
Supp. 242. 

sago U.S.—^Thoman v. Collins, Tex., 
65 act 815, 328 U.S. 516, 89 luEd. 


430. rehearing denied 66 S.Ct 557, 
323 U.a 819, 89 L.Ed. 680. 

Sellers v. Johnsoz^ D.C.Iowa, 69 
F.Supp. 778, reversed on other 
grounds 163 F.2d 877, certiorari de¬ 
nied 68 S.Ct 856, 332 U.S. 851. 92 L. 
Ed. 421. 

Cal.—^Danskln v. San Diego Unified 
School Dist, 171 P.2d 885, 28 CaL 
2d 536. 

D.C.-^U. S. V. Congress of Industrial 
Organizations, D.C., 77 F.Supp. 355, 
affirmed 68 S.Ct 1349, 885 U.S. 106, 
98 L.Ed. 1849. 

Violeoce 

To support e .finding of clear and 
present danger which will justify re¬ 
straint on liberties protected by First 
Amendment, it. must be shown either 
that Immediately serious violence 
was to be expected, or was advocated, 
or that past conduct furnished rear 
son to believe that such advocacy 
was then contemplated. 

U.S.—U. S. V. Komer, D.aCaL, 66 F. 
Supp. 242. 

58.25 US.—^Thomas v. Collins, Tex., 
66 S.Ct. 815, 823 U.S. 516, 89 L.Ed. 
480. rehearing denied 65 S.Ct. 557, 
828 U.S. 819, 89. L.Ed. 680. 

58.30 U.S.—^Thomas v. Collins, su¬ 
pra. 

58.35 U.S.—U. S. V. Komer, D.C.CaL. 
66 F.Supp. 242. 

58AO Cal.—Danskin v. San Diego 
Unified School Dist, 171 P.2d 886-, 
28 Cal.2d 686. 

5a46 U.S.—U. S. V. Komer, D.C.CaJ.. 
56 F.Supp. 24& 
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ful means is not a crime, as discussed in Insurrection 
and Sedition § 2, and to prohibit lawful assemblies 
for such purposes contravenes the guaranty of right 
of assembly.5^ On the other hand, government 
has the right of self-preservation, and it may, in 
the exercise of the police power and without abridg¬ 
ing the right of assembly, make it criminal to as¬ 
semble for the purpose of advocating the violent 
overthrow of government or the criminal destruc¬ 
tion of property.®^ The constitutional guaranty 
permits the advocacy or promotion of Communism 
by means of the ballot box, but does not include 
the practice or incitement of Yiolence.®®*^ Conse¬ 
quently, without infringing the guaranty, legisla¬ 
ture may enact criminal syndicalism statutes®^ and 
sedition acts.®^ However, a criminal syndicalism 


16 aj,s. 

statute cannot be constitutionally supplemented by 
a provision which is not even directed specifically 
against the advocacy of revolutionary doctrines, 
but which would suppress assembly on any subject 
by the advocates of such doctrines or by those who 
are merely affiliated with such advocates.®^*® 

d. Regulating Use of Public Places 

without abridging the right of assenrbly the govern, 
ment may reasonably and without discrimination regu¬ 
late the use of places wholly within its control, as by 
requiring permits for public assemblies in the streets or 
parks; but the requirement of a permit violates the con. 
stitutlon where absolute discretion to deny the permit Is 
vested in a public official. 

Without abridging the right of assembly the gov¬ 
ernment may reasonably regulate the use of places 
wholly within its control,®® but discriminatory regu- 


69. U.S.—De Jonge v. State of Ore¬ 
gon, 67 act 266, 299 U.S. 353, 81 
I*.Bd. 278. 

Spector V. XT. S., C.A-CaL, 193 P. 
.2d 1002. 

Ky.—City of lioulsville v. Lougher, 
272 S.W. 748, 209 Ky. 299. 

State V. Cabriel, 112 A. 611, 96 
N’.J.Law 337. 

American League of Friends of 
New Germany of Hudson County v. 
Bastmead. 174 A 166, 116 N.J.Bq. 
487. 

Display of flag 

(1) An ordinance making It un¬ 
lawful to display a flag of any na¬ 
tion, group, etc., which in its prin¬ 
ciples Is antagonistic to our form of 
government, is Invalid. 

Cal.—^Ehc parte Hartman, 188 P. 648, 
182 CaL 447. 

(2) Statute forbidding display of 
red flag is not unconstitutional as 
interfering with right peaceably to 
assemble and to consult for common 
good. 

Mich.—^People v. Immonen, 261 N.W. 
69, 271 Mich. 384. j 

eo. U.S.—Whitney v. People of 
State of California, 47 S.Ct. 641, 
274 U.S. 867. 71 L.Ed. 1095, re- 
' hearing granted Whitney v. People 
of State of California, 46 S.Ct 
120, 269 U.S. 638, 70 L.E^ 400. 
N*.J.—State V. Butterworth, 142 A 
57, 104 N.J.Law 579, 68 AL.R. r44. 
Pa.—Commonwealth v. Egan, 173 A 
764. 113 Pa,Super. 375. 

Biots see Riot 5 1 et seq. 

Unlawful assemblies see Unlawful 
Assembly 9 1 et seq. 

DlsoiLBSioa. of plans 

The constitutional right of peace¬ 
able assembly does not extend to 
freedom to meet with others, know¬ 
ingly and deliberately, for discussion 
of plans to overthrow government by 
force or violence. 

Pa.-^Pit 2 gerald v. City of Philadel¬ 
phia, 102 A2d 887. 876 Pa. 879. 


60.5 U.S.—Harlslades v. Shaughnes- 
sy. N.Y., 72 S.Ct. 612, 842 U.S. 680, 
96 L.Ed. 686, rehearing denied 72 
S.Ct. 767, 843 U.S. 936, 96 L.Ed. 
1344, and Coleman v. McGrath, 72 
S.Ct. 768, 843 U.S. 936, 96 L.Ed. 
1844. 

61. U.S.—Whitney v. People of 
State of California, 47 S.Ct. 641, 
274 U.S. 867. 71 Ii.Bd. 1095, rehear¬ 
ing granted Whitney v. People of 
State of CaJlfomla, 46. S.Ct. 120, 
269 U.S. 638, 70 L.Ed. 400. 

Cal.—^People v. Chambers, 72 P.2d 
746, 22 Cal.App.2d 687. 

Idaho.—State v. Dingman, 219 P.. 760, 
37 Idaho 253. 

Mich.—^People v. Ruthenberg, 201 N. 
W. 868. 229 Mich. 316, error dis¬ 
missed 47 act. 470,^ 273 U.S. 782, 
71 L.Ed. 890. 

Za Oregon 

(1) The state court has upheld the 
criminal syndicalism statute. 

Or.—State v. Boloff, 7 P.2d 775, 138 
Or. 668—State v. Laundy, 204 P. 
968, 103 Or. 448, rehearing denied 
206 P. 290, 103 Or. 443. 

(2) The United States supreme 
court, under the Fourteenth Amend¬ 
ment, has declared the statute un¬ 
constitutional in so far as it permits 
a conviction for participation in a 
lawful meeting under the auspices of 
a party which at other times may ad¬ 
vocate violent revolution. 

U.S.—^De Jonge v. State of Oregon, 67 
S.Ct. 256, 299 U.S. 853, 81 L.Ed. 278. 

62. Conn.—State v. Senchuk, 115. A 
83, 96 Conn. 606, 20 AL.R. .1615. 

Pa.—Commonwealth v. Nelson, 92 A 
2d 431, 172 Pa.Super. 125, reversed 
on other grounds 104 A2d 138, 377 
Pa. 68, certiorari granted Common¬ 
wealth of Pa, v. Nelson, 76 S.Ct. 68, 
848 U.S. 814, 99 L.Ed.-Com¬ 

monwealth V. Blankenstein, 81 Pa. 
Super. 840. 

625 Cal.—Danskin v. San Biego 
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Unified School BisL. 171 P.2d 885, 
28 Cal.2d 636. 

63. IlL—Coughlin v, Chicago Park 
Bist., 4 N.B.2d 1, 864 IlL 90. 

12 C.J. p 955 note 87, 

ObstruotiiLg street ov highway as 
offense 

Cal.—^Bx parte Bodkin, 194 P.2d 688, 
86 Cal.App.2d 208. 

Mass.—Commonwealth v. Surridge, 
164 N.B. 480, 265 Mass. 426, 62 A 
L.R. 402. 

N.T.—^People v. Nahman, 81 N.B.2d 
86, 298 N.T. 96. 

People V. Hussock, 23 N.T.S.2d 
520, certiorari denied Hussock v. 
People of State of New Tork, 6X 
S.Ct. 733, 812 U.S. 669, 86 KEd. 
1107. 

Wash.—City of Tacoma v. Roe, 68 
P.2d 1028, 190 Wash. 444. 

Meetings in parks 

U.S.—^Hagrue v. Committee for Indus>» 
trial Organization, C.C.AN.J., 101 
P.2d 774, modified on other grounds 
59 S.Ct 964, 807 U.S. 496, 83 L.Bd. 
1423. 

N.H.—State v. Derrlckson, 81 A2d 
812, 97 N.H. 91. 

R.I.—State V. Fowler, 91 A2d 27, 80 

R. I. 86, reversed on other grounds 
Fowler v. State of R. I., 73 S.Ct. 
626, 845 U.S. 67, 97 L.Ed. 828— 
State v. Fowler, 83 A2d 67, 79 RL 
16 . 

Use of sound tmek^ on streets 
N.J.—^Kovacs V. Cooper, 62 A2d 806, 
136 N.J.Law 684, affirmed 69 S.Ct 
448, 336 U.S. 77, 93 L.Ed. 613, 10 
AL.R2d 608, rehearing denied 69 

S. Ct 638, 336 U.S, 921, 93 L.Bd, 

‘ 1083. 

Wearing dlsgrulae on street 
Ky.—City of Pineville v. Marshall, 
299 S.W. 1072. 222 Ky. 4. 
mterferenoe with traffic 

If public meetings are to be held 
on the streets of a city, they must 
be held at such places or such times 
as will permit them not to Interfere 
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lation will not be sustained.®s.6 xhe state or mu¬ 
nicipality may require a permit for public gatherings 
in the public parks,or for the canying of plac¬ 
ards therein,®^'® and, while people have the right 
to assemble peacefully on highways or other public 
places, and to parade on streets,®^ the right may be 
regulated in the interest of all, and must be exer¬ 
cised in subordination to the general comfort and 
convenience and in consonance with peace and 
good order.®®'® So, the state may, in a proper 
manner, regulate the use of the streets by requiring 
a permit.®® 

The requirement of a permit may, however, in 
certain circumstances, constitute an unwarranted 
interference with the right of public assemblage,®®*® 
as where unlimited discretion is conferred on a city 
official to deny the permit.®®*^® So, the requirement 
of a permit violates the constitution where discrim- 
inatorily applied,®®*^® as where it is applied to pre¬ 
vent the use of public places by persons having 


CONSTITUTIONAL LAW § 214 

allegedly undesirable political and social views.®®*^® 
The privileges, immunities, rights, and liberties of 
citizens include the use of streets and public places 
for assembly and discussion of public questions, 
although the title thereto is privately owned, but 
such right does not extend to inner hallways of 
privately owned apartment houses.®®*^® 

School buildings. The state need not make, school 
buildings available for public meetings,®®*®® and 
broad discretionary power may be exercised as to 
granting of applications by organizations for the 
use of such buildings.®®-®® It has been held, however, 
that if the government elects to open the schools 
for such assemblies, it cannot arbitrarily prevent 
any members of the public from holding meetings 
in school buildings, or make the privilege of holding 
them dependent on conditions that would deprive 
any members of the public of their constitutional 
rights.®®*®® So, a state cannot compel subversive 
elements directly to renounce their convictions and 


unreasonably with the traffic and all 
that it implies. 

U.S.—Hairue v. Committee for Indus¬ 
trial Organization, C.C.A.N.J., 101 
F.2d 774, modified on other gn:*ounda 
69 S.Ct. 964, 367 U.S. 496, 83 USd. 
1423. 

63.5 U.S.—^Fowler v. State of Rhode 
Island, 78 S.Ct. 626, 346 U.S. 67. 
97 Ii.Ed. 828. 

64. ni.—Coughlin v. Chicago Park 
Dist, 4 N.B,2d 1, 864 Ill. 90. 

64.5 N.T.—People v. Nahman, 81 N. 
B.2d 36, 298 N.T. 96. 

65. N.T.—Peoplo on Complaint of 
Neiman v. McWilliams, 22 N.Y.S.2d 
571, reversed on other grounds 
People V. McWilliams, 31 N.Y.S.2d 
87. 

Pa.—Jefferson St Indiana Coal Co. v. 
Marks, 184 A. 430, 287 Pa. 171, 47 
A.L..R. 746. 

Wls.—^Milwaukee County v. Carter, 
46 N.W.2d 90, 258 Wis. 139. 

65.5 N.H.—State v. Coat, 16 A.2d 
508, 91 N.H. 137, affirmed Cox v. 
State of New Hampshire, 61 S.Ct. 
762, 312 U.S. 569, 85 L.Ed. 1049, 
183 A.L..R. 1396. 

N.Y.—^People on Complaint of Nei¬ 
man V. McWilliams, 22 N,Y.S.2d 
671, reversed on other grounds 
People V. McWiUiams, 81 N.T.S.2d 
37. 

Wis.—^Milwaukee County, v. Carter, 
46 N.W.2d 90, 258 Wls. 189. 

Carefnl ezaanlnatlon of ordinaaoe 
Where constitutional right of free¬ 
dom of assembly is set up to justify 
the violation of a municipal ordi¬ 
nance that regulates the use of the 
streets in the interests of the move-- 
ment. of people and property, the or¬ 
dinance will be carefully examined 
to insure that the restraint of free- 

16 C.J.S.—74 


dom is reasonable in the interests of 
the general welfare and convenience 
of the public. 

Cal.—People v. Ufflndell, 202 P.2d 
874, 90 Cal.App.2d Supp. 881. 

66. N.T.—^People ex rel. Boyle v. 
Atwell. 133 N.E. 864. 232 N.T. 96, 
26 A.I 1 .R. 107, error dismissed 43 

S. Ct. 410, 261 U.S. 690, 67 L..Bd. 814. 
Ohio.—City of Canton v. Robertson, 

20 Ohio N.P..N.S.. 241. 

Pa.—City of Duquesne v. Fincke, 112 
A. 130, 269 Pa. 112. 

Commonwealth v. Egan, 173 A. 
764, 113 Pa.Super. 376. 

86.5 U.S.—^Hague v. Committee for 
Industrial Organization, C.C.A.N.J., 
101 F.2d 774, modified on other 
grounds 69 S.Ct. 954, 307 U.S. 496, 
83 BEd. 1423. 

CaL—In re Whitney, 134 P.2d 516, 67 
Cal.App.2d 167. 

Mass.—Commonwealth v. Gllfedder, 
73 N.E.2d 241, 321 Mass. 835. 

N.T,—People v. Kieran, 26 N.Y.S.2d 
291. 

PSm—C ommonwealth v. Vuletlch, 42 
Pa.Dist. & Co. 208, 83 Mun.L>.R. 1, 
89 Pittsb.I-eg.J. 441. 

68.10 Cal.—In re Whitney, 184 P.2d 
616, 67 Cal.App.2d 167. 

N.T.—City of Buffalo v. TUI, 182 N. 

T. S. 418, 192 App.Div. 99. 

Subject matter 

Those who wish to assemble and 
discuss matters in public street can¬ 
not be required to present first their 
subject to the municipal or police 
authorities for approval with discre¬ 
tion in the latter to grant or refuse 
a permit. 

N.T.—^People v. Kieran, 26 N.Y.S.2d 
291. 

66.16 U.S.—^Hague v. Committee for 
Industrial Organization, C.C..^N.J., 
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101 F.2d 774, modified on other 
grounds 59 S.Ct. 954, 307 U.S. 496, 
83 L..Ed. 1428. 

Myerson v. Samuel, IXCLPa., 74 
F.Supp. 816. 

66.20 U.S.—Committee for Indus¬ 
trial Organization v. Hague, B.C. 
NJ*., 25 F.Supp. 127, modified on 
other grounds 101 F.2d 774, mod-, 
ifled on other grrounds 59 S.Ct. 964, 
307 U.S. 496, 83 L.Ed. 1423. 

Cal.—^Danskin v. San Biego Unified 
School Blst., 171 P.2d 885, 28 Cal. 
2d 636. 

Ohio.—City of Cleveland v. Tussey, 
13 Ohio Supp. 11. 

66.25 N.T.—Watchtower Bible ^ 
Tract Soc. v. Metropolitan Life 
Ins. Co., 69 N.T.S.2d 886, 188 Mlsa 
978. affirmed 76 N.Y.S.2d 81. 272 
App.Biv. 1039, ^eargument and ap-. 
peal denied 75 N.Y.S.2d 660, 273. 
App.Biv. 759, appeal denied 76 N, 

T. S.2d 269, 273 App.Biv. 807, appeal 
denied 78 N.B5.2d 849, 297 N.T. 805, 
affirmed 79 N.B.2d 433, 297 N.T. 
839, 3 A.Li.R.2d 1423., certiorari 
denied 69 S.Ct. 232, 335 U.S. 886, 
98 L.Ed. 426, ipehearing denied 69 
S.Ct 479, 335 U.S. 912. 93 L..Ed. 
446. 

66.30 Cal.—^Banskin v. San Diego 
Unified School BisL, 171 P.2d 886, 
28 Cal.2d 536. 

66.35 Ohio.—State ex rel. Greislnger 
V. Grand Rapids Bd. of Ed., 109 
N.E.2d 294, 88 OhioApp. 864, ap¬ 
peal dismissed 92 N.E.2d 393, 163 
Ohio St. 474 , oe?tiorari denied 7^ 
S.CL 61, 340 U.S. 820. 96 Li.Bd. 603, 
rehearing denied 71 S-Ct. 733, 341 

U. S. 917, 96 B.Bd. 1862. 

66.40 Cal.—^Danskin v. San Biego 
Unified School BisU X71 P.2d 885t 
28 Cal.2d 586, 
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aviations and cannot make such a renunciation a 
condition of receiving the privilege of free assembly 
in a school building.®®-^® 

e. Labor Matters 

Self-organization, collective bargaining, and all other 
allied union activities involve the right of free assembly 
which may not be conditioned by statute or by previous 
restraint by Injunctive process; but the government may 
regulate labor unions with a view to protecting the public 
interest, without trespassing on the domain set apart for 
free assembly. 

The right to assemble and function through labor 
organizations is a concomitant of the civil right of 
assembly guaranteed by constitutional provi- 


16 C.J.S. 

sions,®®-*>® and as a general rule, self-organization, 
collective bargaining, and all other allied union ac¬ 
tivities necessarily involve the right of free assembly 
which may not be conditioned by statute or by pre¬ 
vious restraint by injunctive process.®®*^! So, the 
right to publicize labor disputes or problems,®®*52 
and to discuss and inform people concerning the 
advantages and disadvantages of unions and joining 
them,^®*53 is protected as a part of free assembly. 
The government may, however, reasonably regulate 
labor unions and their activities with a view to pro¬ 
tecting the public interest, provided it does not 
trespass on the domain set apart for free assem- 
|)ly,66.54 Accordingly, freedom of assembly is 


66.4S Cal.—Dansldin v. San Diegro 
Unified School Dist, supra. 

66.50 Ariz.—^American. Federation 
of Labor v. American Sash & Door 
Co., 189 P.2d 912. 67 Ariz. 20, af¬ 
firmed $9 S.Ct 258, 260, 335 U.S. 
538, 93 L.iEki. 222, 6 A.L.H.2d 481. 

SSuniolpal employees 

(1) The orgranization of municipal 
employees Into labor unions ia not 
improper. 

Mo.—City of Springfield v. Clouse, 
206 S.W.2d 589, 356 Mo. 1239. 

(2) Pule of board of police com¬ 
missioners of city prohibiting mem¬ 
bers of police force from becoming 
members of a union and subjecting 
members to disciplinary action for 
violation of the rule, does not violate 
constitutional provision guarantee¬ 
ing freedom of speech and freedom 
of assembly. 

Mo.—King V. Priest,. 206 S.W.2d 647, 
357 Mo. 68, appeal dismissed 68 S. 
Ct. 736, 333 U.S. 852, 92 L.Bd. 1133, 
rehearing denied 68 S.Ct. 901, 833 
U.S. 878, 92 L.Ed. 1154. 

(8) Resolution of Board of Police 
Commissioners that no police officers 
should thereafter be or become a 
member of any police officer’s organ¬ 
ization identified with any trade as¬ 
sociation, federation or labor union 
which admitted to membership per¬ 
sons not members of department is 
not an unconstitutional impairment 
of police officer’s rights of free as¬ 
sembly, and petition. 

Cal.—Perez v. Board of Police Com’rs 
of City of Lios Angeles, 178 P.2d 
637, 78 CaLApp.2d 688. 

66.51 U.S.-^tapleton v. Mitcheai, 
D.C.Kan.; 60 F.Supp. 51, appeal 
dismissed Mitchell v. McBlroy, $6 
S.Ct. 172, two cases, 826 U.S. 690, 
90 L.Bd. 406. 

Cal.—Steiner v. Long Beach Local 
No. 128 of. OH Workers Interna¬ 
tional Union, 123 P.2d 20. 19 CaL 
2d 676. 

Ky.—Boyd v^ Deena Artware, Ina, 
239 S.W.2d 86. 


Bight to engage in politioal activi¬ 
ties 

U.S.—^U. S. V. Construction & Gen¬ 
eral Laborers Local Union No. 264, 
B.C.MO., 101 F.Supp. 869. 

Act of nnloiL in reguirlng member 
to pay assessment to oppose propose 
ed initiative law deemed harmful by 
union to organized labor did not in¬ 
fringe member’s constitutional right 
of freedom of assembly, even though 
member personally favored the pro¬ 
posed initiative law. 

Cal.—^De Mllle v. American Federa¬ 
tion of Radio Artists, 187 P.2d 769, 
31 Cal.2d 139, 176 A.L.R. 882, cer¬ 
tiorari denied 68 aCt 906, 338 U.S. 
876, 92 L.Ba 1162. 

Farticalar regulations held inyalid 

(1) Provisions of Labor Peace Act 
reauiring incorporation. of all labor 
unions. 

Colo.—American Federation of Labor 
V, Reilly, 165 P.2d 146, 118 Colo. 90, 
160 A.L.R. 873. 

(2) Provisions of labor law, pro¬ 
hibiting participation in any strike, 
walkout, or cessation of work not 
authorized by noajority vote of em¬ 
ployees, prohibiting refusal to han¬ 
dle particular materials, equipment,' 
or supplies because not produced, 
processed, or delivered by members 
of a labor organization, and prohib¬ 
iting causing cessation of work or 
interfering with progress of work 
by reason of Jurisdictional dispute. 
U.S.—Stapleton v. Mitchell, D.O.Kan., 

60 F.Supp. 51, appeal dismissed 
Mitchell V. McElroy, 66 S.Ct. 172, 
two cases, 82$ U.S. 690, 90 L.Bd. 
406. 

JCuterferenca with union naieetlng 
. In action to enjoin members of 
state police from attending meeting 
of union members on ground of in¬ 
vasion of rights of freedom of speech 
and freedom of assembly, evidence 
established that presence of state 
police officers prevented union mem¬ 
bers from discussing freely matters 
which related to purposes of meeting 
and which they desired to take up 
and that officers* presence was not 
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necessitated by violence at union 
meeting. 

U.S.—^Local. 809, United Furniture 
Workers of America, C.LO., v. 
Gates, D.C.Ind., 75 F.Supp. 620. 

66A2 Call—Bz parte Blaney, 184 P. 
2d 892, 30 Cal.2d 643. 

66A3 U.S.—^Thomas v. Collins, Tex., 
65 S.Ct 815, 823 U.S. 516, 89 L.Bd. 
430, rehearing denied 65 S.Ct. 657, 
328 U.S. 819, 89 L.Bd. 630. 

N. L. R. B. V. American Pearl 
Button Co., C.C.A.8, 149 F.2d 311. 

66A4 U.S.—^Thomas v. Collins, Tex., 
65 S.Ct 315, 828 U.S. 516, 89 L.B<L 
430, rehearing denied 65 S.Ct. 557, 
828 U.S. 819, 89 L.Bd. 630. 

Tex.—American Federation of Labor 
V. Mann, Clv.App., 188 S.W.2d 276. 
Begulations held valid 

(1) The Labor Management Rela¬ 
tions Act. 

U.S.—^Le Baron v. Kem County .Farm* 
Labor Union, l>.C.Cal., 80 F.Supp. 
151. 

(2) Statute declaring every person 
free to Join or refrain from joining 
labor organization, without interfer¬ 
ence, and prohibiting force or vio¬ 
lence or threat thereof to prevent 
person from engaging in lawful vo- 

I cation. 

Ala.—Walter v. State, 88 So.2d 609, 
84 AlaApp. 268. 

(8) “Right to work” amendment 
to the state constitution, providing 
that no person be denied ah oppor¬ 
tunity to obtain or retain employ¬ 
ment because of nonmembership in 
a labor organization and prohibiting 
contracts excluding any person from 
employment because of such non¬ 
membership. ' 

Ariz.—American Federation of Labor 
V. American Sash A Door Co., 189 
P.2d 912, 67 Ariz. 20, affirmed 69 
S.Ct 258, 260,^ 335 U.S. 588, 93. L. 

. Ed. 222, 6 A.L.B.2d 481. 

(4) The statute declaring the -com¬ 
bining to cause loss or injury to an 
employer, for purpose of coercing 
employer to'^ persuade employees to 
Join or refrain from joining labor 
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subject to reasonable regulation in the public in¬ 
terest when used as an economic weapon in the field 
of industrial relations or as coercive technique, 
and when the total of union activities is directed 
toward economic objectives and necessarily involves 
purely commercial activities such activities may be 
regulated in the public interest on any reasonable 
basis.®®-®® The constitutional guaranty is not vio- 
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lated by a statutory provision den 3 ring to a labor un¬ 
ion the privilege of being recognized as an exclu¬ 
sive bargaining agent unless the officers thereof 
have filed affidavits denying membership in, or affili¬ 
ation with, the Communist Party. ®®-®7 

While picketing without resort to force, threats, 
intimidation, or unlawful means is a proper exercise 
of peaceable assemblage,®®-®® it is unlawful and may 


union, to be an unlawful act and an 
unfair labor practice, 
jjlnn.—‘Dayton Co. v. Carpet, Linole¬ 
um and Resilient Floor Decorators’ 
Union, Local TTo. 696, A!FL, 39 N.W. 
2d 183, 229 Minn. 87, appeal denied 
Carpet, Linoleum and Resilient 
Floor Decorators' Union, Local No. 
696, AFL V. Dayton Co., 70 S.Ct. 
670, 339 U.S. 906, 94 L.Ed. 1834. 

(6) The statute rendering it un¬ 
lawful for any person to participate 
in secondary picketing or secondary 
boycott where there is no labor dis¬ 
pute existing between those who es¬ 
tablish picket or institute boycott 
and the persons or institution against 
whom picketing is directed. 

Tex. —Construction & General Labor 
Union Local No. 688 v. Stephenson, I 
CivALpp., 221 S.W.2d 376, affirmed! 
225 S.W.2d 968, 148 Tex. 934. | 

(6) Statute prohibiting assembly 
near place where labor dispute ex¬ 
ists and preventing person from en¬ 
gaging in lawful occupation, when 1 
construed as requiring that accused I 
aid the assemblage with Intention 
that force and violence would be 
used to prevent a person from work¬ 
ing. 

U.S.—Cole V. State of Ark., 70 S.Ct 
172,, 338 U.S. 346, 94 L.Ed. 166. 

(7) Statute prohibiting injunctions 
against aiding participants in labor 
disputes by lawful means or giving 
publicity to existence of, or facts in¬ 
volved in, such disputes by speak¬ 
ing, patrolling, or other methods not 
involving fraud or violence. 

Ind.—^Local Union No. 26, National 
Brothers of Operative Potters v. 
City of Kokomo,^ Ind., 5 N;B.2d 624, 
211 Ind. 72, 108 AL.R. 1111. 

(8> Law requiring labor unions to 
report names and addresses of offic¬ 
ers, their salaries, dues, fees, fines, 
assessments, and expenditures. 
Mass.—Bowe v. Secretary of the 
Commonwealth, 69 N.R2d 115, 820 
Mass. 230, 167 AL.R. 1447. 

(9) Other particular regulations. 
U.S.—^International Uffion, U. A. W., 
AF. of L.. Local 232 v. Wisconsin 
Employment Relations Bd., Wis., 
69 act. 616, 886 U.S. 246, 93 L.Bd. 
661, rehearing denied 69 S.Ct. 935, 
two cases, 336 U.S. 970, 98 L.Ed. 
1121—American Federation of IjBt 
bor, Arlz. State Federation' of La¬ 
bor V. American Sash & Door Co., 
Ariz., 69 S.Ct. 260, 335 U.S. 638, 93 


L.Ed. 222—^Lincoln Federal Labor 
Union No. 19129, AF. of L. v. 
Northwestern Iron & Metal Co., 
Neb. & N.C., 69 S.Ct 251, 836 U.S. 
626, 98 L.Ed. 212, 6 AL.R.2d 473. 
Tex.—Construction & General Labor 
. Union Local No. 688 v. Stephen¬ 
son, Clv.App.. 221 S.W.2d 876, af¬ 
firmed 225 S.W.2d 958, 148 Tex. 484. 
Reports 

Statutory provision, requiring la^ 
bor organizations functioning in state 
to file copies of their constitutions 
and by-laws and annual reports with 
Department of Labor, is not invalid 
as violating constitutional guaranty 
of free assembly. 

Ala.—Alabama State Federation of 
, Labor v. McAddry, 18 So.2d 810, 
246 Ala. 1, certiorari dismissed 66 
S.Ct. 1384, 325 U.S. 450, 89 L.Ed. 
1726. 

ee.BS U.S.—Stapleton • v. Mitchell, 
D.C.Ean., 60 F.Supp. 61, appeal 
disnalssed Mitchell v. McBlroy, 66 
S.Ct. 172, two cases, 326 U.S. 690, 
90 L.Ed. 406. 

Mo.-r-Rogers v. Poteet, 199 S.W.2d 
878, 866 Mo. 986, certiorari denied 
, 67 S.Ct 1732, 831 U.S. 847, 91 L. 

Ed. 1866, rehearing denied 68 S. 
Ct. 84, 332 U.S. 786, 92 L.EcL 869. 
Pa.—Commonwealth v. Duitch, 67 A. 

2d 821, 165 P€LSuper. 187. 
ILiinltatioii of number of pickets 
U.S.—United Elec., Radio & Mach. 
■ Workers of America, CIO, v. Bald¬ 
win, D.C.Conn., 67 F.Supp. 285. 
Frohibltlon of secondary boycotts 
U.S.—^United Brick & Clay Workers 
of America v. Deena Artware, Inc., 
C.A£:y., 198 F.2d 637, certiorari 
denied 73 S.Ct. 277. 344 U.S. 897, 
97 L.Ed. 694, rehearing denied 73 
act. 846, 844 U.S. 919, 97 luEd. 
708. 

Le Baron v. Printing Specialties 
and Paper Converters Union, Lo¬ 
cal 388, AFL, D.aCal., 75 F.Supp. 
678, affirmed 171 F.2d 881, certio¬ 
rari dismissed 69 S.Ct. 884, 886 
U.S. 949, 93 L.Ed. 1106. 

Idaho.—State v. Caaselman, 205 P.2d 
1181, 69 Idaho 237, certiorari de¬ 
nied 70 act 248, 838 U.S. 900, 94 
L.Ed. 654, rehearing denied 70 S. 
ct 484, 888 U.S. 962, 94 L.Ed. 688. 

Unfair labor practice 

An order of National Labor Rela¬ 
tions Boards commsmding labor union 
:and president thereof to cease and 
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desist from unfair labor practice of 
causing companies operating captive 
bituminous coal mines to execute 
agreement containing invalid union 
shop provision discriminating against 
such companies’ employees, did not 
violate union’s rights under consti¬ 
tutional amendments guaranteeing 
freedom of assembly. 

D.C.—International Union, United 
Mine Workers of America v. N. L. 

R. B., 184 F.2d 892, 87 U.S.App. 
D.C. 230, certiorari denied 71 S.Ct 
499, 840 U.S. 984, 95 L.Ed. 674. 

66.56 U.S.—Stapleton v. Mitchell, 
D.C.Kan., 60 F.Supp. 61, appeal dis¬ 
missed Mitchell V. McElroy, 66 S. 

Ct 172, two cases, 326 U.S. 690, 90 
L.Ed. 406. 

66.57 U.S.—American Commimica- 

tions Ass’n, C.I.O., v. Douds, N.T., 

70 S.Ct 674, 889 U.S. 382, 94 D.Ed. 
926, rehearing denied 70 S.Ct 1017, 

839 U.S. 996, 94 L.Ed. 1391 and 
United Steelworkers of America v. 

N, L. R. B., 70 S.Ct. 1017, 839 U.S. 
990, 94 L.Ed. 1391. 

D.C.—^National Maritime Union of 
America v. Herzog, D.C., 78 F.Supp. 
146, affirmed 68 S.Ct 1629, 834 U.S. 
864, 92 L.Bd. 1776. 

66.58 U.S.—Hail v. Hawaiian Pine¬ 
apple Co., D.C.Hawail, 72 F.Supp. 
633. 

CaL—Northwestern Pac. R. Co. v. 
Lumber & Bawmill Workers’ Union, 
United Broth, of Carpenters & 
Joiners of America, 189 P.2d 277, 

31 Cal.2d 441. 

Pa.—American Brake Shoe Co. v. Dis¬ 
trict Lodge 9 of Intern. Ass’n of 
Machinists, 94 A.2d 884, 373 Pa. 164, 

37 AL.R.2d 676. 

Nuttall V. Cleaners & Dyers 
Ass’n, Com.Pl., 47 LaclcJur. 201. 

In Indiana 

(1) Picketing in connection with 
labor dispute without resort to 
threats, force, intimidation, fraud or 
other unlawful means, is proper ex¬ 
ercise of the right of free speech and 
peaceable assemblsige. 

Ind.—^Roth V. Local Union No. 1460 
of Retail Clerks Union, 24 N.E.2d 
280, 216 Ind.. 863. 

Teamsters Local #364 Am. Fed¬ 
eration of Labor v. Stewart's Bak¬ 
ery of Rochester, App., 123 N.E.2d 
468. 

(2) It has been held, however, that I 
an ordinance prohibiting picketing 
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be enjoined or restricted, without violalii^ the con¬ 
stitution, when accompanied by force, intimidation, 
or coercion,**-®* or when engaged in for an unlawful 
purpose.**-*® The constitutional right of workers to 
assemble to discuss improvement of their own work¬ 
ing standards does not include the further constitu¬ 
tional right to drive from remunerative employment 
all other persons who do not, or cannot, participate 
in union assemblies.**-*^ 

f. Officers, Candidates, and Elections 

Public employees enjoy the same constitutional rlflht 
of free assembly as others, but such right Is not denied 
if they are refused the privilege of working for the gov¬ 
ernment because of membership in subversive organisa¬ 
tions. Without abridging the right of assembly or of 
petition, the state may reasonably regulate elections. 

Public employees enjoy the same constitutional 
right of free assembly as others,®*-’® but such 
right is not denied if they are refused the privilege 
of working for the government because of their 


advocacy of overthrow of the government by force 
or violence,**-’> because of unexplained member¬ 
ship in an organization advocating such over¬ 
throw,**-’* because of membership in an organiza¬ 
tion designated as subversive,**-’* or because of dis¬ 
loyalty to the government of the United States.**-’* 
So, the requirement of a loyalty oath and disclo¬ 
sure of membership in the Communist Party or 
other subversive organization is not invalid,«*•’* 
and a statute may require candidates for public of¬ 
fices to file with their nomination certificates affida¬ 
vits that they are not subversive persons.**-’* The 
Hatch Act restricting the political activities of gov¬ 
ernment officers and employees, is not tmeonstitu- 
tional as denying federal employees freedom of 
peaceable assembly.**-” 

Without abridging the right of assembly or of 
petition, the state may reasonably regfulate elec¬ 
tions;*’ but, in the absence of any disturbance or 


does not Infringe on constitutional 
rights of free speech or of public 
assemblage. 

Ind.—^Thomas v. City of Indianapo¬ 
lis, 145 N,B. 650, 196 Ind. 440. 85 
A.II.R. 1194. 

66.59 CaL—^U. S. Elec. Motors v. 
United Elec., Radio & Mach. Work¬ 
ers of America, Local No. 1421, 
App., 166 P.2d 921. 

Ind.—^Roth V. Local Union No. 1460, 
of Retail Clerks Union, 24 N.B.2d 
280, 216 Ind. 363. 

Iowa.—Carey v. District Court of 
Jasper County, 286 N.W. 286, 226 
Iowa 717. 

iq*ev.->.State ex reL Culinary Workers 
Union, Local No. 226, v. Eighth Ju¬ 
dicial Dist Court, in and for Clark 
County, 207 P.2d 990, 66 Nev. 166, 
rehearing denied 210 P.2d 464, 66 
Nev. 166. 

N'.J.—Phelps Dodge Copper Products 
Corp. V. United Elec.. Radio & 
Mach. Workers of America, 46 A. I 
2d 463. 188 N.J.Ea. 8. affirmed 
49 A.2d 896, 139 N.J.Eq. 97. 
Tenn.—Nashville Corp. v. United 
Steelworkers of America, CIO, 216 
S.W.2d 818, 187 Tenn. 444. 
BestrictlciL of mass pic ket ing 
not Invalid 

U.g.—Alesna v. Rice, D.C.Hawaii, 74 
P.Supp. 866, affirmed, C.A., 172 P. 
2d 176, certiorari. denied 70 S.Ct. 
58, 388 U.S. 814, 94 L-Ed. 492. 

Zivldenoe 

In proceeding to enjoin picketing, 
evidence was held to reauire finding 
that picketing was not carried out 
by peaceful or legal means, so as to 
bring it within protection of statute 
j^ermitting peaceful picketing and 
within constitutional provision guar¬ 
anteeing right of peaceable assembly. 
Tex.-^lnternational AJS8*n of Machin¬ 


ists Union, Local No. 1488, v. Fed¬ 
erated Ass’n of Accessory Workers, 
Civ.App., 109 S.W.2d 801, error 
granted. 

66.60 Or.—^Moreland Theatres Cor¬ 
poration V. Portland Moving Pic¬ 
ture Machine Operators’ Protective 
Union, Local No. 169, 12 P.2d 838, 
140 Or. 36. 

ip 7 yo.—^Bteigen v. Culinary Workers 
Alliance Local No. 337, 246 P.2d 
778. 70 Wyo. 165. 

66.61 U.S.—^Lincoln Federal Labor 
Union No. 19129, A. F, of L., v. 
Northwestern Iron & Metal Co., 
Neb.&N.C.. 69 S.Ct. 261, 335 U.S. 
626, 98 L.Ed. 212, 6 A.L.R.2d 473— 
American Federation of Labor, 
Arlz. State Federation of Labor v. 
American Sash & Door, 69 S.Ct. 
260, 336 UiS. 538, 93 L.Ed. 222. 

66.70 U.S.—Adler v. Board of Ed. of 
City of New York, N.Y., 72 S.Ct. 
880, 842 U.S. 486, 96 L.Bd. 617. 

66.71 U.S.—^Adler v. Board of Ed. 
of City of New York, supra. 

66.72 U.S.—Adler v. Board of Ed, of 
City of New York, supra. 

66.73 D.C.—Joint Anti-Fascist Refu¬ 
gee Committee v. Clark, 177. P.2d 
79, 85 U.SJ^PP.D.C. 265, reversed on 
other grounds Joint Anti-Fascist 
Refugee Committee v. McGrath, 71 
S.Ct 624, 841 U.S. 123, 95 L.Bd. 817. 

Friedman v. Schwellenbach, D.C., 
65 F.Supp. 254, affirmed 159 F.2d 
22, 81 U.S.App.D.C. 365, certiorari 
denied 67 S.Ct. 979, 330 U.S. 888, 
91 L.Bd. 1285, rehearing denied,67 
S.Ct. 1802, 831 U.S. 866, 91 L.Bd. 
1870. 

66.74 D.C.—Bailey v. Richardson, 
182 F.2d 46, 86 U.S.App.D.C. 248, 
affirmed 71 S.Ct. 669, 841 U.S. 918, 
96 L.Ed. 1862. 
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66.76 CaL—Gamer v. Board of Pub¬ 
lic Works of City of Los Angeles, 
220 P.2d 958, 98 Cal.App.2d 493, 
affirmed 71 S.Ct. 909, 341 U.S. 716, 
95 L.Ed. 1817, rehearing denied 72 
S.Ct 21, 342 U.S. 843, 96 L.Bd. 637 
—Steiner v. Darby, 199 P.2d 429, 88 
Cal.App.2d 481, certiorari dismiss¬ 
ed Parker v. Los Angeles Coxmty, 
70 S.Ct 161, 888 U.S. 827, 94 L.Ed. 
144. 

66.76 Md.—Shub v. Simpson, 76 A 
2d 382, 196 Md. 177. 

66.77 D.a—^United Federal Workers 
of America (C.I.O,) v. Mitchell, 
D.C., 56 P.Supp. 621, affirmed 67 S. 
Ct 656, 330 U.S. 76, 91 L.Ed. 764. 

67. Ill.—People V. Murray, 138 N.K 
649, 307 nL 349. 

Poll tax 

Statutes and constitutional provi¬ 
sions reauirlng payment of poll tax 
as prerequisite to right to register 
and vote does not violate federal 
constitutional provision relating to 
right to petition government. 

Ga.—^Breedlove v. Suttles, 188 S.B. 
140, 183 Ga. 189, affirmed 68 S.Ct 
206, 802 U.S. 277, 82 L.Bd. 262. 
SoUoltatioai of funds 
A statute prohibiting soliciting of 
contributions for political purposes 
from any city officer or employee, 
does not violate right to assemble to 
consult for common good, to make 
known opinions to representatives, 
and to apply for redress of grievanc¬ 
es. 

IlL—^People V. Murray, 188 N.E. 649, 
807 RL 849. 

Begistratioii. of name of party 
Miss.—^Hoskins V. Howard, 69 So.2d 
263, 214 Miss. 481, certiorari.denied 
Howard v. Hoskins^ 73 S.Ct. 884, 
844 U.S. 916, 97 L.Ed. 706. 
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any reason to anticipate a disturbance in camps on 
tbe property of coal companies, the denial of the 
right of peaceable assemblage for the purpose of 
influencing an election in precincts coincident with 
such, camps is a violation of the natural and in¬ 
alienable rights of citizens.®^ It has been held 
that the constitutional guaranty of free assembly 
and petition is violated by a statute prohibiting con¬ 
tributions or expenditures by labor organizations in 
connection with elections and primaries,68.5 


there is some authority apparently to the con¬ 
trary.^ 8.10 

The statutes providing for the nomination of can¬ 
didates for office at primary elections, as discussed 
in Elections § 111, do not of themselves contra¬ 
vene the right of assemblage,® 8 but such statutes 
have been held void where they prescribe that the 
method of nomination by primary elections shall 
be exclusive and forbid the nomination of candidates 
by conventions or other assemblies of voters^® 


Vn. VESTED EIGHTS 
A. IN GENERAL 


§ 21S. Definition and Nature 

A right is vested when the right to enjoyment has 
become the property of some particular person or per¬ 
sons as a present interest. 


Rights are vested when the right to enjoyment, 
present or prospective, has become the property of 
some particular person or persons as a present in- 
terest.'^l The right must be absolute, complete, and 


ga Colo.—^NTeelley v. Farr, 158 P. 
458, 61 Colo. 485. 

68.5 D.C.—U. S. V. Congress of In¬ 
dustrial Organizations, D.C., 77 P. 
Supp. 355, affirmed 68 S.Ct. 1849, 
835 U.S. 106, 93 L.Fd. 1849. 

A proposed Initiative law prohib¬ 
iting any labor union or person act¬ 
ing In behalf thereof to pay or con¬ 
tribute money or other valuable 
thing to aid, promote or prevent 
nomination or election to public of¬ 
fice, or aid or antagonize Interests 
of any political party, or Influence 
or affect votes on any question sub¬ 
mitted to voters, substantially de¬ 
stroyed right of labor unions to po¬ 
litical activities, and was Inconsist¬ 
ent with individual rights of free¬ 
dom of assembly. 

Mass.—^Bowe v. Secretary of the 
Commonwealth, 69 N.E.2d 115, 320 
Mass. 280, 167 A.L..K. 1447. 

68.10 U.S.—^U. S. V. Painters Local 
, Union No. 481, D.C.Conn., 79 F. 
Supp. 516, reversed on other 
grounds 172 F.2d 854. 

89. Or.—^Ladd v. Holmes, 66 P. 714, 
40 Or. 167, 91 Am.S.R. 457. 
Wls.-~State V. Frear, 125 N.W. 961. 
142 Wls. 320, 20 Ann.Cas. 633. 

70. Cal.—^Britton v. San Francisco 
Bd. of Election Comrs., 61 P. 1115, 
129 Cal. 837, 51 L.R.A. 115. 

12 ax p 955 note 44. 

71. U.S.—U. S. V. Heinrich, D.C. 
Mont., 12 F.2d 938, affirmed, C.C.A.. 
16 F.2d 112, 

Hutton V. Autoridad Sobre Ho- 
gares De La Capital, D.C.Puerto 
Rico, 78 F.Supp. 988. 

Ark.—Oocpiui Xnrls Secimdiun quoted 
la Jenkins v. Jenkins, 242 S.W.2d 
124,. 128, 219 Ark. 219, 27 AL.R.2d 
861-^-Oiorpn6 Jnrto Seonndnm cited 


la Love v. McDonald. 148 S.W.2d 
170, 174, 201 Ark. 882. 

Conn.—^Bryant v. Hackett, 171 A. 664, 
118 Conn. 233. 

Ill.—^Arnold & Murdock Co. v. Indus¬ 
trial Commission, 145 N.E. 342, 314 
Ill. 251. 40 A.L.R. 1470. 

Smith V, Milk Wagon Drivers" 
Union Local No. 763, International 
Brotherhood of Teamsters, Chauf¬ 
feurs, Stablemen and Helpers of 
America, 56 N.E.2d 644, 323 HI. 
App. 657. 

Iowa.—Oorpns Juris quoted in Her¬ 
rick V. Cherokee County, 202 N.W. 
262, 199 Iowa 610. 

La.—Oorpns Juris Secundum quoted 
in Tennant v. Bussell, 89 So.2d 726, 
728, 214 La. 1046. 

N.C.—Corpus Juris Secundum cited 
in Pinkham v. Unborn Children of 
Jather Pinkham, 40 S.E.2d 690, 695, 
227 N.C. 72. 

N.D.—^Dunham Lumber Co. v. Gresz, 
2 N.W.2d 175, 71 N.D. 491, 141 
AL.R. 60. 

Ohio.—Schaffner v. Standard Boiler 
& Plate Iron Co.. 83 N.B.2d 192, 
160 Ohio St. 454. 

Scamman v. Scamman, Com.PL, 
90 N,B,2d 617. 

OkL—Corpus Juris Secundum cited 
in Walker v. Nix, 165 P.2d 378, 380, 
196 Okl. 365. 

Or.—Corpus Jtiris cited In McCleery 
V. Woodmen of the World, 299 P. 
1004, 1005, 136 Or. 407. j 

Pa.—Turley v. John Hancock Mut. 
Life Ina Co., 173 A. 163, 315 Pa. 
245. 

Corpus Juris quoted in Petition 
of Philadelphia Inv. Building & 
Loan Ass*n, 183 A. 98, 94, 121 Pa. 
Super. 148. 

S.C.—Corpus, Juris Secundum cited 
in U. S. Rubber Co. v. McManus, 
46 S.E.2d 335, 338, 211 S.a 342. 
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Vt.—Corpus Juris cited in Dunnett 
V. Shields. 123 A, 626, 680, 97 Vt. 
419. 

12 C.J. p 955 note 46. 

*Tn one sense every right is vest¬ 
ed. If a man has a right at all, it 
must be vested in him; otherwise, 
how could it be a right? The mo¬ 
ment a contract is made, a right is 
vested in each party to have it re¬ 
main imaltered, and to have it per¬ 
formed. The term, however, is fre¬ 
quently used to designate a right 
which has become so flxed that it is 
not subject to be divested without 
the consent of the owner, as contra¬ 
distinguished from rights which are 
subject to be divested without his 
consent."* 

Cal.—Stohr v. San Francisco Musical 
Fund Soc., 22 P. 1125, 82 Cal. 667, 
660. 

N.T.—^Maxwell v. Theatrical Mechan¬ 
ical Assoc., 104 N.Y.a 815, 64 

Mlsc. 619, 622. 

Similar statements 

(1) A vested right is a title to 
the present or future enjoyment of 
property, or to the present or future 
enforcement of a demand or a legal 
exemption from a demand by an¬ 
other. 

U.S.—U. S. V. Nebo Oil Co., C.A.La.. 
190 F.2d 1003. 

Conn.—^Hagerty v. Administrator, 
Unemployment Compensation Act, 
76 A2d 406. 137 Conn. 129, 20 A.L. 
R.2d 960—^Massa v, Nastrl, 8 A.2d 
839, 126 Conn. 144, 120 AL.B. 939. 
Ill.—^People ex rel. Bitel v. Lind- 
heimer, 21 N.B.2d 818, 371 Ill. 367, 
124 AL.B. 1472, appeal dismissed 
People of State of Ill. ex rel. Ei- 
tel V, Toman, 60 S.Ct. Ill, 808 U.S. 
505, 84 L.Ed. 482, rehearing denied 
60 act. 137, 308 U.S. 636, 84 L, 
Ed. 629, People ex rel. Sears Boe^ 
buck A Co. V, Lindheimer, 21 NJBl 
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tmconditional, independent of a contingency,and | a mere expectancy of future benefit, or a contingent 


2d 318, 371 Ill. 367, 124 A.L..R. 
1472, appeal dismissed People of 
State of Ill. ex rel. Sears Roebuck 
& Co. V. Toman, 60 S.Ct. 112, 308 
U.S. 505, 84 LuEd. 432, rehearing 
denied 60 S.Ct. 137, 308 U.S. 636, 
84 L..Ed. 529. 

Cooney v. P. Landon Cartage 
Co.. 32 N.E.2d 403, 308 IlLApp. 444. 
Mich.--Minty v. State, 58 N.W.2d 
106, 336 Mich. 370. 

N.J.—^Dwyer v. Tolmar Trucking 
Corporation, 146 A. 685, 105 1T.J. 
Uaw 518. 

N.C.—Pinkham v. Unborn Children 
of Jather Pinkham, 40 S.E.2d 690, 
227 K.a 72, 

Tex.—National Carloading Corp. v. 
Phoenix>El Paso Exp., 176 S.W. 
2d 564, 142 Tex. 141, certiorari de¬ 
nied 64 S.Ct. 1156, 322 U.S. 747, 88 
LuEd. 1578. 

UuPre V. DuPre, ClvA^pp., 271 
S.W.2d 829. 

Wash.—^Adams v. Ernst, 95 P.2d 799, 
1 Wash.2d 254. 

<2) A vested right, as expressed 
in constitutional guazanties, implies 
an interest which it is proper for the 
state to recognize and protect and 
of which the individual may not be 
deprived arbitrarily without injus¬ 
tice. 

Cal.—Wall V. M. & R. Sheep Co., 205 
P.2d 14, 33 Cal.2d 768—Miller v. 
McKenna, 147 P.2d 531, 23 Cal.2d 
774. 

American States Water Service 
Co. of CaJ. V. Johnson, 88 P.2d 
770, 31 Cal.App.2d 606—City of 
XjOS Angeles v. Oliver, 283 P. 298, 
102 CaJApp. 299. 

Mich.—^Rookledge v. Garwood, 66 N. 

W.2d 785, 340 Mich. 444. 

Nev.—Application of Filippini, 202 
P.2d 636, 66 Nev. 17. 

(3) A vested right is the power to 
do acts and possess things lawfully 
and is substantially a property right 
and naay be created either by com¬ 
mon law, by statute, or by contract. 
N.M.—^RubaJcava v. Garst, 206 P.2d 

1154, 53 N.M. 295. 

Ohio.—Scamman v. Scamman, Com. 
PL, 90 N.E.2d 617. 

OkL—Walker v. Nix, 165 P.2d 378, 
196 Okl. 366—Security Bank & 
Trust Co. of Miami, Okl. v. Bar¬ 
nett, 36 P.2d 874, 169 OkL 298— 
Crump V. Guyer, 167 P. 821, 60 
Okl. 222, 2 AL.R. 831. 

(4) When the term “vested right” 
is used in connection with a water 
right, it means that rtght to xise wa¬ 
ter has become fixed either by actual 
diversion and application to bene¬ 
ficial use or by appropriation ac¬ 
cording to the manner provided by 
water law. ^ 

Nev.—Application of Etlipplni, 202 
P,2a 585, 66 Nev. 17. 


(5) Generally, term "vested right” 
expresses concept of present fixed in¬ 
terest, which in right reason and 
natural justice should he protected 
against arbitrary state action, or an 
innately just and imperative right 
which an enlightened free society, 
sensitive to inherent and irrefrag¬ 
able individual rights, cannot deny. 
N.J.—^Pennsylvania Greyhoimd Lines, 

Inc. V. Rosenthal, 102 A.2d 587, 14 
N.J. 872. 

(6) Additional statements see 12 
C.J. p 965 note 46 [a]. 

^Accrued right,” as used in the 
constitution of Oklahonm providing 
that repeal of statute shall not af¬ 
fect any accrued right, means a ma¬ 
tured cause of action, or legal au¬ 
thority to demand redress. 

Okl.—^In re Harrison, 126 P.2d 80, 
190 OkL 686—^Morley v. Hurst, 49 
P.2d 546, 174 Okl. 2. 

The word "right” is a generic 
term. Including, among many other 
meanings, power, privilege, prerog¬ 
ative and immunity, while in the dic¬ 
tionary of the law the meaning is 
restricted, specialized, auallfied by 
the fact or combination of facts, out 
of which the right arises. i 

N.C.—Pinkham v. Unborn Children 
of Jather Pinkham, 40 SJB3.2d 690, 
227 N.C. 72. I 

The word "vested”, when used as 
descriptive of recognized legal 
rights which cannot constitutionally 
be impaired, does not exclude dl- 
vestible rights or interests, but is 
used to denote the auality of a pres¬ 
ent right or Interest even though 
dlvestible as distinguished from that 
the very existence of which is con¬ 
tingent. 

N.J,-<rersey City v. Kelly, 47 A.2d 
864, 134 N.J.Law 239. 

Bights held not vested rights 

(1) Mere gratiiity. 

U.S.—Grover V. Merritt Development 
Co., D.C.Mlnn., 47 F.Supp. 309. 

(2) Right to continued existence 
of Federal Home Loan Bank. 

U.S.—^Pahey v. 0*Melveny & Myers, 
CACal., 200 P.2d 420. 

Social security benefits were vest¬ 
ed rigbits with respect to covered 
worker who had applied for benefits. 
U.S.—Gardner v. Ewing, D,C.Ohlb, 
88 F.Supp. 816, affirmed CA., 186 
F.2d 781, reversed in part on other 
grounds 71 S.Ct. 684, 341 U.S. 821, 
96 L.Ed. 968. 

72. U.S.—U. S. V. City of Philadel¬ 

phia, C.C.AFa., 140 F.2d 406. 

Cobb V. City of Malden, b.C 
Mass., 106 F.Supp. 109, affirmed in 
part'and reversed in part on other 
grounds, CA, 202 F.2d 701—Siegel 
V. Ragen, D.C.I11., 8$ F.Supp. "996, 
affirmed, CA., 180 F.2d 786, cer¬ 
tiorari denied 70 S.Ct. 1015, 889 
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U. S. 990, 94 L.Ed. 1391, rehearing 
denied 71 S.Ct 12—^Hutton v. au- 
torldad Sobre Hogares De La Capi- • 
tal, D.C.Puerto Rico, 78 F.Supp. 988. 

Cal.—^Hoeft v. Supreme Lodge K. H., 
45 P^ 186, 113 Cal. 91, 33 L.R.A 
174. 

Conn.—City of New Haven v. New 
Haven Water Co., 45 A2d 831, 132 
• Conn. 496. 

Idaho.—^Rpwe v. City of Pocatello, 
218 P.2d 695, 70 Idaho 343. 

La.—Corpus Jhrls SeeandTim quoted 
in Tennant v. Russell, 39 So.2d 726, 
728, 214 La. 1046. 

State ex rel. Shaver v. Mayor 
and Councilman of Town of Cou- 
shatta, App., 196 So. 388. 

Mass.—Selectmen of Topsfield v. 
State Racing Commission, 86 N.E. 
2d 65, 324 Mass. 309. 

Mich.—^Blunt V. Brown, 87 N.W,2d 
671, 824 Mich. 676—Wyoming Tp. 

V. Herweyer, 83 N.W.2d 93, 321 
Mich. 611. 

Miss.-^mith v. State, 24 So.2d 86, 
198 Miss. 788. 

Mo.—State ex reL Wayne County v. 
Hackman, 199 S.W. 990, 272 Mo. 
600. 

N.T.—Franklin v. Dick, 28 N.T.S.2d 
426, 262 App.Div. 299, appeal 

granted 29 N.Y.S.2d 146, 262 App. 
Dlv. 847, affirmed 89 N.B.2d 282, 
287 NT. 666. 

N.C.—State ex rel. Hanson v. Yandle^ 
70 S.B.2d 666, 286 N.C. 632—Ander¬ 
son V. Wilkins, 55 S.E. 272, 142* 
NC. 154, 9 L.R.A,N.S., 1146. 

ND.—^Dunham Lumber Co. v.. Gresz,. 
2 N.W.2d 176, 71 N.D. 4^, 141 
AL.R. 60—Corpus Juris Secundum 
quoted in Baird v. Chamberland,. 
292 N.W. 219, 223, 70 N.D. 109. 
Ohio.—Scamman v. Scamman, Com.. 

PL, 90 N.B.2d 617. 

Or.—^In re Lachmund’s Estate, 170 
P.2d 748, 179 Or. *420, 166 AL.R 
■ 479—^McCleery v. Woodmen of the 
World, 299 P. 1004, 136 Or. 407. 
Pa.—^Francis v. Neville Tp., 92 'A2d 
892, 372 Pa. 77. 

S.C.—^U. S. Rubbed Co. v. McManus, 
45 SJB:.2d 335, 211 S.C. 842. 

S.D.—Tri-State MilL Co. y. Board 
of County Com’rs for Pennington 
County, 68 N.W.2d 104. 

Tenn.—King v. Vestal Lumber & 
Mfg. Co., 11 S.W.2d 862, 168 Tenn.. 
12 . 

Tex.—^National Carloadihg Corp^ v. 
Phcenix-El Paso Exp., 176 .S.W.2d 
664, 142 Tex. 141, certiorari denied,, 
64 S.Ct. 1166, 822 U.S, 747, 38 L 
Ed. 1678. ' , 

Siemens v. HutcUngs, 6iy.App., 
169 S.W. 2d 226, reversed on other 
groxmds 174 S.W.2d 487, 141’ ^Cex. 
448, 148 AL.R. lS20^-Sovereign 

Camp, W. O. W. V. -Obuslns,, Civ.. 
App., 26 S.W.2d 468. affirmed Cous¬ 
ins V. Sovereign Camp, W;/O; W.,. 
36 S:W.2d 696, m T» IfiT, UP- 
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interest in property founded on anticipated contin- I rightSo, inchoate rights which have not been 
uance of existing laws, does not constitute a vested | acted on are not vested.^^ Vested rights can arise 


peal dismissed 52 S.Ct. 203, 284 
U.S. 695, 76 L..Ed. 512. 
Va.:--Kennedy Coal Corporation v. 
. Buckhorn Coal Corporation, 124 S. 
B. 482, 140 Va 87. 

Wash.—^Butler v. Cranor, 230 P.2d 
306, 38 Wash.2d 471—Corpus Juris 
Seoa^nm cited In. Chandler v. 
Washington Toll Bridge Authority, 
137 P.2d 97, 104, 17 Wash.2d 591. 
Certiiloatlon of presidentlBa Actors 
Prior to the time when the secre¬ 
tary of state is required to certify 
a presidential elector’s name for a 
position on the official ballot, he 
does not as against the party which 
nominates him acquire any vested 
right to the position as the nominee 
of the party such as would prohibit 
the party from withdrawing the 
nomination. 

Tex.—Seay v. Latham, 182 S.W.2d 
261, 143 Tex. 1, 165 AL.R. 180* 
Order of labor relations board 
. An' order rendered by a state labor 
relations board was not self-enforc¬ 
ing, and did not have final legal 
sanction unless confirmed by judg¬ 
ment of a proper court, and until so 
confirmed .the order did not give any 
vested right but was subject to re¬ 
view by circuit court, and could not 
be enforced until sustained by the 
court. 

Wis.—^Metropolitan Life Ins. Co. v. 

Wisconsin Labor Relations Board, 
" 297 N.W. 430, 287 Wls. 464. 
Withdrawal of resigiLatioiL 
Where teacher in public school 
system voluntarily submitted resig- 
hation, custom of board of education, 
if one existed, to accept withdrawal 
of resignation within one year could 
create no vested right in teacher, and 
board coffid not be compelled to ac¬ 
cept withdrawal of resignation. 

K.T. —ILorey v. Board of Ed. of City 
of New York, 88 N.Y.S.2d 160. 

73. U.S.—U. S. V. Nebo OU Co., CAu 
La, 190 P.2d 1003—Superior En¬ 
graving Co. V. N. Lu B. B., C.A7, 
183 P.2d 783, certiorari denied 71 
S.Ct 490, 840 U.S. 930, 96 L.Ed. 
071—^Bell V. Fleming, Em.App., 169 
F.2d 416—U. S. Light & Heat Cor¬ 
poration V, Niagara Falls Gas & 
Electric ,Llght Co., C.aA.N.Y., 47 
F.2d 667, certiorari denied Niagara 
, Falls Cras 8b Electric Light Co., v. 
Prendergast, 51 S.Ct. 666, 288 U.S. 
064, 75 L.Ed. 1469. 

Addison v. Huron Stevedoring 
Corp., D.C.N.T., 90 F.Supp. 142, 
reversed on other grounds 204 F. 
2d 88, certiorari denied 74 S.Ct. 
120, 346 U.S. 877, 98 L.Ed. 884— 
-U. S. V. Taylor’s Oak Ridge Corp., 
D.C.Tenn., 89 F.Supp. 28—Seese v. 
Bethlehem Steel Oo,, 3>.C.Md.,. 74 
F.Supp. 412, affirmed C.C.A* 168 


F.2d 68—Goldman v. Postal Tele¬ 
graph, D.C.I>el., 62 F.Supp. 763. 

Ala—Opinion of Justices, 80 So.2d 
264, 249 Ala 128. 

Samples v. State, 98 So. 211, 19 
AlaApp. 478, certiorari denied and 
affirmed Ex parte Samples, 98 So. 
803, 210 Ala 544. 

Ark.—^Ireland v. Rotenberry, 223 S. 
W.2d 498, 215 Ark. 771—Corpus Jn- 
rlis Seouadum cited iu Love v. Mc¬ 
Donald, 148 S.W.2d 170, 174, 201 
Ark. 882.- 

Cal.—^Richmond v. California Em¬ 
ployment Stabilization Commission, 
App., 285 P.2d 1004—Wheeler v. 
Gregg, 203 P.2d 87, 90 CalApp.2d 
348. 

Colo.—Berman v. City and County of 
Denver, 209 P.2d 764, 120 Colo. 
218. 

Conn.—^assa v. Nastri, 8 A.2d 839, 
126 Conn. 144, 120 AL.R. 939. 

Ga—Franklin v. Harper, 56 S.B.2d 
221, 205 Ga 779, appeal dismissed 

. 70 S.Ct. 804, 839 U.S. 946, 94 L.Ed. 

1361. 

HI.—^Peoples Store of Roseland v. 
McKibbln, 39 N.E.2d 995, 379 Ill. 
148—^People ex reL Eitel v. Llnd- 
heimer, 21 N.B.2d 318, 371 Ill. 367, 
124 AL.R. 1472, appeal dismissed 
People of State of Ill. ex rel. Bi- 
tel V. Toman, 60 S.Ct. Ill, 308 U.S. 
606, 84 L.Ed. 432, rehearing denied 
60 act. 137, 808 U.S. 636, 84 L.Ed. 
629, People ex rel. Sears Roebuck 
& Co. V. Lindheimer, 21 N.E.2d 
818, 371 lU. 867, 124 AL.R. 1472, 
appeal dismissed. People of State 
of 111. ex rel. Sears Roebuck & Co. 
V. Toman, 60 S.Ct. 112, 808 U.S. 
606, 84 L,Ed. 432, rehearing denied 
60 act. 137, 308 U.S. 686, 84 L.Bd. 
629—^Dodge v. Board of Education 
of City of Chicago, 6 N.E.2d 84, 364 
IlL 547, affirmed 58 S.Ct. 98, 302 
U.S. 74, 82 L.Ed. 57—^Jennings v. 
Capen, 161 N.E. 900, 321 Ill. 291. 

Cooney v. F. London Cartage 
Co., 32 N.E.2d 403, 308 IlLApp. 444. 

Iowa—^Andrew v. U. S. Bank of Des 
Moines, 213 N.W. 531, 206 Iowa 883 
—^Leach v. Commercial Sav. Bank 
of Des Moines, 213 N.W. 517, 205 
Iowa 1164— Corpus Juris quoted in 
Herrick v. Cherokee County, 202 
N.W. 252, 199 Iowa 610. 

La— Corpus Juris Secundum quoted 
in Tennant v. Russell, 39 So.2d 
726, 728, 214 La 1046. 

Mich.—^Minty v. State, 68 N.W.2d 
106, 336 Mich. 870—^Moimt Clemens 
Sav. Bank v. State Land Office 
Board, 14 N.W.2d 817, 809 Mich. 
168. 

Minn.—Carroll v. State, 64 N.W.2d 
166; 

Mo.—Curators of Central College v. 
Rose, 182 S.W.2d 145, appeal dis¬ 
missed 65 S.Ct. 269, 823 US. 678, 
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89 L.Ed. 560, rehearing denied 65 
S.Ct. 429, 323 U.S. 818, 89 L.Ed. 
650. 

N.J.—Jersey City v. Helly, 47 A.2d 
854, 134 N.J.Law 239. 

Rocker v. Cardinal Building & 
Loan Ass’n of Newark, 179 A 667, 
13 N.J.Misc. 397, affirmed Rocker 
V. Cardinal Building & Loan Ass’n 
of City of Newark, 194 A 866, 119 
N.J.Law 134. 

N.Y.—^Robertson v. Schoellkopf, 30 
N.Y.S.2d 963, 262 App.Dlv. 618, 

reargument denied 82 N.y.S.2d 804, 
263 App.Div. 904. 

Addiss v. Selig, 264 N.Y.S. 316, 
147 Misc. 731, affirmed 266 N.Y.S. 
1008, 240 App.Div. 829, reversed on 
other grounds 190 N.E. 490, 264 N. 
Y. 274, 92 AL.R. 1884, reargument 
denied 191 N.E. 621, 264 N.Y. 274. 

Caputo V. Officers and Trustees 
of N. Y. Dispensary, 92 N.Y.S.2d 
647. 

N.C.—Pinkham v. Unborn Children 
of Jather Pinkham, 40 S.E.2d 690, 
227 N.C, 72—MacMillan v. Branch 
Banking & Trust Co., 20 S.E.2d 276, 
221 N.C. 862. 

N.D.—^Dunham Lumber Co. v. Gresz, 
2 N.W.2d 175, 71 N.D. 491, 141 A 
L.R. 60. 

Ohio.—State ex rel Lentz v. De Pue, 
47 N.B.2d 796, 71 Ohio App. 83. 

Okl.—Walker v. Nix, 165 P.2d 878, 
196 Okl. 365—^3B^lh^ v. Oklahoma 
City, 163 P.2d 115, 194 Okl. 482. 

Or.—Lee v. Albro, 178 P. 784. 91 Or. 
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Pa,—^In re Crawford’s Estate, 67 A 2d 
124, 362 Pa. 458. 

Tex.—National Carloading Corp. v. 
Phcenlx-El Paso Exp., 176 S.W.2d 
564, 142 Tex. 141, certiorari denied 
64 S.Ct 1156, 822 US. 747, 88 L. 
Ed. 1678—City of l>allas v. Tram¬ 
mell, 101 S.W.2d 1009, 129 Tex. 
160, 112 AL.R 997. 

Due Pre v. Du Pre, Civ.App., 271 
S.W.2d 829—Culver v. Miears, Civ. 
App., 220 S.W.2d 200, error refus¬ 
ed—City of Beaumont Independ¬ 
ent School Dlst v. Broadus, Civ. 
App., 182 S.W.2d 406, error refus¬ 
ed. 

Wash.—GilUs V. Ring County, 255 
P.2d 646, 42 Wash.2d 373. 

Wyo.—Samuelson v. Brotherhood of 
Railroad Trainmen, Rocky Moun¬ 
tain Lodge No. 862, 151 P.2d 847, 
60 Wyo. 816. 

12 C.J. p 955 note 47. 

7A US.—Hutton v. Autoridad Sobre 
Hogares De La Capital, D.C.Puerto 
Rico, 78 F.Supp. 988—^Lasater v. 
Hercules Powder Co., D.C.Tenn., 73 
F.Supp. 264, aflirmed, CA., 171 F. 
2d 263. 

Ga.—Clements v. Peerless Woolen 
Mills, 29 S.E.2d 175, 107 Ga. 
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only from contracts, from statutes, and from opera¬ 
tion of la\vJ5 A vested right can never obtain 
where its inception is procured by fraudNo vest¬ 
ed right to violate a dty ordinance may be ac¬ 
quired by continued violations^®*® A failure to ex¬ 
ercise a vested right before the passage of a stat¬ 
ute seeking to divest it does not affect or lessen 
such rightJ®*^® There can be no vested right found¬ 
ed on an ordinance which has no constitutional au- 
thorityJ®*^® No one has a vested substantive right 
to more than is his dueJ®*20 

§ 216. Po’wer to Divest 

Except In a legitimate exercise of the police power 
neither the federal government nor the states may impair 
or divest vested rights. 

The Fifth Amendment to the constitution of the 
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United States, which provides that no person shall 
be "deprived of life, liberty or property without due 
process of law,” secures the individual against any 
action of the federal government divesting vested 
rights,77 and the authority of congress to alter, 
amend, or repeal an act is subject to the limitation 
that rights vested cannot be disturbed.78 Before the 
adoption of the Fourteenth Amendment there was 
no prohibition in the constitution of the United 
States which would prevent the states from passing 
laws divesting vested rights,7® unless these laws also 
impaired the obligation of contracts,®® or were ex 
post facto laws;®i but vested property rights are 
now protected against state action by the provisiem 
of the Fourteenth Amendment that no state "shall 
deprive any person of life, liberty, or property 
without due process of law.”®® 


Ill.—Corpus atiris dted in Wood v. 
Chase. 168 N.B. 470, 474. 327 lU. 91 
—Jennings v. Capen, 161 JST.E. 900. 
821 Ill. 291. 

La.—State ex rel. Fltzmaurice v. Clay, 
23 So.2d 177. 208 La. 443. 

Minn.—Carroll v. State, 64 N.W.2d 
166. 

N.J.—^Rocker v. Cardinal Building & 
Loan Ass’n of Newark, 179 A. 667, 
13 N.J.M1SC. 897, affirmed Rocker 
V. Cardinal Building & Loan Ass’n 
of City of Newark, 194 A. 866, 119 
N.J.Law 134. 

N.C.—Pinkham v. Unborn Children of 
Jather Pinkham, 40 S.B.2d 690, 227 
N.C. 72. 

Fa.—^In re Crawford’s Estate, 67 A. 
2d 124, 362 Pa. 468. 

Commonwealth of Pa., Dept, of 
Public Assistance v. Schuck, Com. 
PL, 23 Northumb.Lieg.J. 251. 

Va.—^Bain v. Boykin. 23 S.E.2d 127, 
180 Va. 269. 

12 C.J. p 966 note 4$. 

76. IlL—Creighton v. Pope County, 
60 N.E.2d 984, 320 IlLApp. 266. mod¬ 
ified on other grounds 64 N.E.2d 
643, 386 Ill. 468, 153 A.L.R. 802— 
Hlsh V. Shelby County, 47 N.E.2d 
107, 317 IlLApp. 640. I 

Ind.—Zilky v. Carter, 81 N.B.2d 697, 
226 Ind. 396. 

La—^Pflster v. St. Bernard Cypress 
Co., 99 So. 454, 164 La 576. 

Ohio.—SchafCner v. Standard Boiler 
& Plate Iron Co., 83 N.E,2d 192, 
160 Ohio St. 454 , 

Setters annotuieing govenuiLeiit poL 
ioy 

Letters by the chairman . of the 
war production board and the pres- 
ident of the United States armounclng 
a policy of the government as to the 
production of strategic and critical 
materials and minerals during war¬ 
time did not create private, contrac¬ 
tu^ or vested righta 
U.S.—^R.. P. C. V. MacArthur Min. Co., 
CLA.MOn 184 F.2d 913, certiorari de¬ 


nied MacArthur Min. Co. v. R. P. C., 
71 S.Ct. 605, 340 U.S. 943, 95 L.Ed. 
681, rehearing denied 71 S.Ct. 734, 
341 U.S. 917, 96 L.Bd. 1362. 
Ck>venime]Lt of municipality 
No inhabitants can have a vested 
right in the government of a munici¬ 
pality because grants are not con¬ 
tracts but are ordinary acts of the 
legislature. 

La.—Ollvedell Planting Co. v. Town 
of Lake Providence, 47 So.2d 28, 
217 La. 621. 

76i N.T.—Caulwal Const. Co. v. Bur- 
well, 240 N.Y.S. 466, 136 Misc. 269. 
76.5 CaL—Acker v. Baldwin, 116 P. 
2d 466, 18 CaL2d 841. 

Donovan v. City of Santa Monica, 
199 P.2d 61, 88 CaXApp.2d 886. 

76.10 Ohio.—Scamman v. Scamman, 
Com,PL, 90 N.B.2d 617. ^ - 

Okl.—Security Bank & Trust Co. of 
Miami, Okl. v. Barnett, 86 P.2d 874, 
169 Okl. 298—Crump v. Guyer, 167 
P. 821, 60 OkL 222, 2 A.L.R, 381. 
76.15 Pa.—^Francis v. Neville Tp., 92 
A.2d 892, 872 Pa. 77. 

76.20 Mich.—Guardian Depositors 

Corp. V. Powers, 296 N.W. 676, 296 
Mich. 663. 

77. U.S.—Ginsberg v. LindeL C.C.A. 
Iowa, 107 P.2d 721. 

First Nat. Ben. Soo. v. Garrison, 
D.CCeO., 68 F.Supp. 972, affirmed, 
C.C.A., 166 P.2d 622. 

Cal.—Corpus Juris Seouudum dted 
in Wissner v. Wissner, 201 P.2d 
837, 844, 89 Cal.App.2d 769, reversed 
on other grounds 70 S.Ct. 898, 338 
Xi.S. 665, 94 LuBd.- 424, rehearing 
denied 70 S.Ct. 619, 339 U.S. 926, 
94 L.Bd. 1348, conformed to 219 
P.2d 663, 97 Cal.App.2d 980. 

Ky.—Corpus Juris Secundum dted in 
Darlington v.- Board of Councilmen 
of City of Frankfort, 140 S.W.2d 
392, 396, 282 Ky. 778. 

Mo.—State ex rel. Jones v. Nolle, 166 
S.W.2d 632, 350 Mo. 271. 
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Pa.—Jenkins v. Unemployment Com¬ 
pensation Bd. of Review, 6& A2d 
686, 162 PaSuper. 49. 

Tex.—^Paddock v. Slemonelt, 218 &. 
W.2d 428, 147 Tex. 671—National 
Carloading Corp. v. Phoenlx-Bl Paso 
Bxp., 176 S.W.2d 664, 142 Tex. 141, 
certiorari denied 64 S.Ct 1166, 822 
U.S. 747, 88 KEd. 1578. 

W.Va—^Peerce v. Kitzmiller, 19 W.Va. 
664, 673. 

78. U.S.—Ginsberg v. Llndel, CCA. 

Iowa, 107 P.2d 721. 

D.C.—Deutsche Bank und Disconto- 
Gesellschaft v. Cummings, 83 P.2d 
664, 66 App.D.C. 297, revearsed on 
other grounds Cummings v. Deut¬ 
sche Bank und Disconto-Gesell- 
schaft 67 S.Ct 869, SOO U.S. 116,. 
81 L.Bd. 545. 

Ala—^Land v. Cooper, 34 So.2d 812; 
260 Ala 271. 

Cal.—^People v. Western Air Linesju 
268 P.2d 728, 42 Gal.2d 621, appeal 
dismissed 76 S.Ct &7, 848 U.S. 869v. 
99 L.Bd.-, 

Or.—^Phipps V. Stanolilf, 222 P. 82t. 
110 Or. 299. 

Tex.—^National Carloading Corp. v. 
Pbcenix-Bl Paso Exp., 176 S.W.2<1 
664, 142 Tex, 141, certiorari denied 
64 S.Ct 1166, 822 U.S. 747, 88 L.Ed. 
1578. 

79- U.S.—Charles River Bridge v. 
Warren Bridge, Masa, 11 Pet 420, 
9 L.Ed. 773, 988. 

12 C.J. p 957 note 69. 

80. U.S.—^Fletcher v. Peck, Masa, 8 
Cranch 37, 8 L.Ed. 162. 

W.Va—^Peerce v. Kitzmiller, 19 W. 
Va 664, 

81- U.S.—Calder v. B%dl, Conn., > 
Dali. 886, 1 L.Bd. 648. 

82. U.S.-^tate, to Use of .Malnes ▼. 
A/S Nye Krlstiauborg, D.CMd., 84 
F.Supp. 776—OBarlow v. Ryland, D. 
CArk., 78 F.Supp. 488, affirmed, C 
A., 172 P.2d 784—^In re Watson's 
Repatriation, D.C.I1L, 42 F.SupXK. 
168. 
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State constitutions, as a rule, also extend pro- i 1)7 legislative enactment,by the enactment or by 
tection. Thus, a state may not impair vested rights 


Ala.—^Land v. Cooper, S4 So. 2d 813, 
250 Ala. 271. 

(3al.—Wall V. M. & R. Sheep Co., 206 
P.2d 14, 88 Cal.2d 768. 

City of Los Angreles v. Oliver, 288 
F. 298, 102 Cal.App. 299. 

—Corpus Jtirls cited in Board of 
Com'rs of Everglades Drainage 
Dist. V. Forbes Pioneer Boat Line, 
86 So. 199, 202, 80 Fla. 252, reversed 
on other grounds Forbes Pioneer 
Boat Line v. Board of Com’rs of 
Everglades Drainage Dist., 42 S. 
Ct 825, 258 U.S. 838, 66 L.Ed. 647. 
Ill.—Western Foundry Co. v. Wicker, 
80 N.E.2d 548, 835 Ill.App. 106, re¬ 
versed in part on other grounds 85 
K.E.2d 722, 408 DI. 260, 8 A.L.R.2d 
878. 

Kan.—Corpus Juris Secundum cited 
in State ex rel. Falser v. Salome, 
220 P.2d 192, 198, 169 Kan. 585. 
Ky.—^Darlington v. Board of Council- 
men of City of Frankfort, 140 S.W. 
2d 392, 896, 282 Ky. 778. 

La .—McQee v. Police Jury of Caddo 
Parish, App., 66 So.2d 408, affirmed 
78 So.2d 424, 226 La. 471. followed 
In McCrary v. P. J. of C. P., 73 So. 
2d 481, 225 La. 489, and Tuggle v. j 
P. J. of Webster Parish, 78 So.2d 
431, 225 La. 490. 

Mo.—Spitcaufsky v. Hatten, 182 S.W. 

2d 86. 853 Ho. 94, 160 A.L.R. 990. 
Neb.—^Travelers* Ins. Co. v. Ohler, 
227 N.W. 449, 119 Neb. 121. 

N.H—Holmberg v. Bradford, 244 P.2d 
786, 66 N.H 401. 

N.y,—Application of Cohen, 55 N.Y.S. 
2d 337, 269 App.Div. 256—<3hristie 
V. 46th St. Theatre Corp.. 89 N.Y. 
S.2d 454, 265 App.Div. 265, affirmed 
54 N.E.2d 206. 292 N.Y. 620, mo¬ 
tion granted 55 N.E.2d 612, 292 N. 
Y. 643, certiorari denied 46th St. 
Theatre Corp. v, Christie, 66 S.Ct. 
85, 823 U.S. 710, 89 L.Bd. 67L 
Pa.—^In re Crawford’s Estate, 67 A. 
2d 124, 362 Pa. 458. 

Philadelphia School of Beauty 
Culture V. State Bd. of Cosmetolo¬ 
gy, Com.Pl., 78 PaDist & Co. Ill, 
62 Dauph.Co. 5. 

Tex.—^Marrs v. Railroad Commission, 
177 S.W.2d 941, 142 Tex. 298. 

12 C.J. p 957 note 62. 

However, there is other authority, 
based In part on United States su¬ 
preme court cases decided before the 
adoption of the Fourteenth Amend¬ 
ment, seemingly to the contrary in 
that it has been stated that a state 
law which divests vested rights vio¬ 
lates no constitutional provision, 
where it does not Impair the obliga¬ 
tion of a contract. 

La.—State ex reL Porterie v. Walm- 
sley, 162 So. 826, 183 La. 139, ap¬ 
peal dismissed Board of Liquida¬ 
tion V. Board of Com’rs of Port of 
New Orleans, 66 S.Ct. 141, 296 U.S. 


540, 80 L.Ed. 384, rehearing denied 
Board of Liquidation, City Dept, of 
New Orleans v. Board of Com’rs of 
Port of New Orleans, 66 S.Ct. 246, 
296 U.S. 663. 80 L.Ed. 478. 

N.C.—^Dlxon V. Board of County 
Com’rs, 156 S.E. 852, 200 N.C. 215. 

83. U.S.—^Forbes Pioneer Boat Line 
V. Board of Com’rs of Everglades 
Drainage Dist., Fla., 42 S.Ct 326, 
258 U.S. 388, 66 L.Bd. 647. 

Bounds V. T, L. James & Co., D.C. 
La., 124 F.Supp. 563—State, to Use 
. of Maines v. A/S Nye Kristianborg, 
D.C.Md., 84 F.Supp. 776. 

Ala.—In re Opinion of the Justices, 
80 So.2d 715, 249 Ala. 180—Pickett 

V. Matthews, 192 So. 261, 238 Ala. 
542. 

Ark.—^Meadows v. Costoff, 254 S.W.2d 
472, 221 Ark. 661^—^JenMns v. Jen¬ 
kins, 242 S.W.2d 124, 219 Ark. 219— 
Coco V. Miller, 104 S.W.2d 209, 193 
Ark. 999. 

Cal.—^Los Angeles County v. Southern 
Cal. TeL Co., 196 P.2d 778, 32 Cal. 
2d 878—Miller v. McKenna, 147 P. 
2d 531, 23 Cal.2d 774. 

Sobey v. Molony, 104 P.2d 868, 
40 Cal.App.2d 381—Corpus Juris 
cited itt Favot v. Kingsbury, 276 P. 
1088, 1086, 98 CaLApp. 284. 

HL—^Peoples Store of Roseland v. 
McKibbln, 39 N.B.2d 996, 879 DL 
148—^People ex rel. Toman v. B. 
Mercil & Sons Plating Co., 37 N.E. 
2d 839, 378 IlL 142—Adler v. Ad¬ 
ler, 26 N,B.2d 504, 878 IlL 361, cer¬ 
tiorari denied 61 S.Ct. 29, 811 U.S. 
670, 85 L.Ed. 430—^People ex reL Bi- 
tel V. Lindheimer, 21 N.B.2d 818, 
871 UL 867, 124 A.L.R. 1472, appeal 
dismissed People of State of Ill. 
ex rel. Eitel v. Toman, 60 S.Ct 111, 
808 U.S. 505, 84 L.Ed. 432, rehear¬ 
ing denied 60 S.Ct 137, 808 U.S. 
636, 84 L.Ed. 529, People ex reL 
Sears Roebuck & Co. v. Lindheimer, 
21 N.B.2d 318, 371 HL 367, 124 A.L. 
R. 1472, appeal dismissed People of 
State of Ill, ex reL Sears Roebuck 
& Co. V. Toman, 60 S.Ct. 112, 308 
U.S. 605, 84 L.Ed. 432, rehearing 
denied 60 S.Ct. 137, 308 U.S. 636, 
84 L.Ed. 629—^People v. Sears, 176 
N.B. 273, 844 Ill. 189—People v. 
Prather, 176 N.E.. 658, 848 IlL 443, 
74 AL.R. 874. 

Ind.—Jackson Hill Coal, etc., Co. v. 
Sullivan County, 104 N.B. 497, 181 
Ind. 335. 

Iowa.—^lowa Electric Light & Power 
Co. V. Incorporated Town of Grand 
Junction, 264 N.W. 84, 221 Iowa 
441. 

Ky.—Goodpaster v. Poster, 178 S.W. 
2d 29, 296 Ky. 614—Kentucky Util¬ 
ities Co, V. Carlisle Ice Co., 131 S. 

W. 2d 499, 279 Ky. 686—State High¬ 
way Commission v. Mitchell, 44 S. 
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W.2d 633, 241 Ky. 563—Conn v. 
White, 224 S.W. 764, 189 Ky. 185. 

La.—^McGee v. Police Jury of Caddo 
Parish, App., 66 So. 2d 408, affirmed 
73 So.2d 424, 225 La. 471, followed 
in McCrary v. P. J. of C. P., 73 
So.2d 431, 225 La. 489, and Tuggle 
v. P. J. of Webster Parish, 78 So. 
2d 431, 225 La. 490. 

Me.—^Inhabitants of Otisfleld v. Scrib¬ 
ner, 151 A. 670, 129 Me. 811. 

Md.—^Association of Independent Taxi 
Operators v. Yellow Cab Co., 82 A. 
2d 106, 198 Md. 181—Queen v. An¬ 
derson, 62 A.2d 612, 191 Md. 522— 
Ireland v. Shipley, 166 A. 693, 166 
Md. 90. 

Mich.—^Ramey v. State, 296 N.W. 323, 
296 Mich. 449. 

Minn.—^Todeva v, Oliver Iron Min. 
Co.. 46 N.W.2d 782, 232 Minn. 422. 

Miss.—Stone v. Independent Linen 
Service Co., 55 So.2d 165, 212 Miss. 
680—^Leavenworth v. Claughton, 19 
So.2d 815, 197 Miss. 606, suggestion 
of error overruled 20 So.2d 821, 
197 Miss. 606. 

Mont.—^Lament v. Vlnger, 202 P. 769, 
61 Mont. 530. 

Neb.—^Todd v. Board of Educational 
Lands and Funds of Neb., 48 N.W. 
2d 706, 154 Neb. 606. 

N.J.—^Neiman v. Hurlf, 98 A.2d 345, 
11 N.J. 65. 

Stockhold V, Jackson Tp., 55 A.2d 
241, 136 N.J.Law 264. 

N.M.—Holmberg v. Bradford, 244 P. 
2d 786, 66 N.M. 401. 

N.Y.—Saltser & Weinsler v. McGrold- 
rick, 68 N.B.2d 608, 295 N.Y. 499— 
Hollenbach v. Born, 143 N.B. 782, 
238 N.Y. 84. 

Goldstein v. Trustees of Sailor’s 
Snug Harbor In City of Now York, 
98 N.Y.S.2d 644, 277 App.Div. 269— 
Christie v. 46th St Theatre Corp., 
89 N.Y.S.2d 454, 265 App.Div. 255, 
affirmed 54 N.E.2d 206, 292 N.Y. 620, 
motion granted 55 N.E.2d 512, 292 
N.Y. 643, certiorari denied 46th St. 
Theatre Corp. v. Christie, 65 S.Ct 
86, 823 U.S. 710, 89 L.Ed. 571. 

In re National City of Bank of 
New York, 98 N.Y.S.2d 790, 197 
Misc. 462—^In re Anderson’s Estate, 
276 N.Y.S. 966, 154 Misc. 132—In re 
Littleton’s Estate, 228 N.Y.S. 470, 
129 Misc. 845. 

In re Kanla’s Estate, 126 N.T.S.2d 
895. 

N.C.—^Pinkham v. Unborn Children of 
Jather Plnkham, 40 S.E.2d 690, 227 
N.C 72. 

Ohio.—Coleman v. Coleman, 200 N.E. 
197, 51 Ohio App. 221—Jackson v. 
Rutherford. 155 N.B. 818, 23 Ohio 
App. 606, petition dismissed 156 N. 
B. 217, 116 Ohio St 709. 

Okl.—Walker v. Nix, 166 P.2d 878, 
196 Okl. 366—^Baker v. Tulsa Build- 
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the subsequent repeal of a municipal ordinance,i except in a le^timate exercise of the police power.86 
or by a change in the constitution of the state,| Only substantial rights and interests, and not some 


ing & liOaa Ass’n, 66 P.2ta 45, 179 
Okl. 432. 

Or.—Dill V. Killlp, 147 P.Sd 836, 174 
Or. 94—Coxpiis JtLrlo cited in Ham¬ 
mond V. Oregon & C. B. Co., 243 
P. 787, 772, 117 Or. 244. 

Pa.—In re Warden’s Trust, 116 A.2d 
169, 382 P€L 311—^In re Crawford’s 
Estate, 67 A.2d 124, 862 Pa. 458. 

Slifer V. Greenmount Cemetery 
Co., 67 A.2d 684, 164 Pa.Super. 634 
—Jenkins v. Unemployment Com¬ 
pensation Bd. of Review, 66 A.2d 
686, 162 Pa.Super..49. 

Philadelphia School of Beauty 
Culture V. State Bd. of Cosmetolo¬ 
gy, 78 Pa.DisL & Co. Ill, 62 Dauph. 
Co. 6—^Philadelphia School of Beau¬ 
ty Culture V. Haas, 78 Pa.Dist. & 
Co. 97, 60 Dauph.Co. 823—^In re 
Lioughin’s Estate, 41 Pa.Dlst. & 
Co. 678, 67 Montg.Co. 243. 

In re Sheen's Estate, Orph., 65 
Montg.Co. 806. 

R. I.—Gorham v. Robinson, 186.A. 882, 
57 R.I. 1. 

S. C.—Corpus Juris QLUOted iu Muldrow 
V. Caldwell, 175 S.E. 601, 604, 178 
S.a 243. 

Tenn.—Cincinnati, N. O. & T. P. Ry. 
Co. V. Rhea County, 260 S.W.2d 60, 
194 Tenn. 167—State v. Caldwell, 
178 S.W.2d 624, 181 Tenn. 74, 151 
A.L.R. 1410—Harris v. Williford, 
166 S.W.2d 582, 179 Tenn. 299. 

Tex.—City of Port Worth v. Hower¬ 
ton, 236 S.W.2d 616, 149 Tex. 614. 

Belkin v. Ray, Civ.App., 171 S.W. 
2d 607, reversed on other grounds 
176 S.W.2d 162, 142 Tex. 71. 
W.Va.—Corpus Juris cited lu Hall v. 
Burns, 16^9 SJB. 622, 623, 118 W. 
Va. 820. 

12 C.J. p 966 notes 64, 66. 

Delegatiou of power 

Legislature cannot delegate power 
arbitrarily to deprive citizen of vest¬ 
ed rights. 

Md.—^Applestein v. Osborne, 148 A. 
666, 156 Md. 40. 

Adjudioatiou of vested rights by 
ooumiissiou 

A commission created by the leg¬ 
islature may not exercise the power 
to adjudicate vested rights, but a 
rule whereby a commission merely 
assumes to protect rights lawfully 
ascertained is not invalid aa an as¬ 
sumption of this power. 

Tex.—State v. Jarmon, CivA.pp., 26 
S.W*2d 936, error dismissed.. 

Sileuoe or direct enactment 
If the constitution has vested a 
power, it is not within the legisla¬ 
tive power, either by its silence or by 
direct enactment, to modify, curtail, 
or abHdge the constitutional grant. 
CaL—People v. Western Air Lines, 
268 P.2d 723, 42 CaL2d 621, appeal 
‘ dismiesod Western Air Lines v. 


People of State of CaL, 75. S.Ct. 87, 

348 U.S. 869, 99 L.Bd.- 

Railroad oommission 

Railroad commission in executing 
constitutional provision for conserva¬ 
tion of natural resources, such as 
minerals, including oils and gases, 
must, as far as possible, act in con¬ 
sonance with vested rights of the in- 
dividuaL 

Tex.—^Marrs v. Railroad Commission, j 
177 S.W.2d 941, 142 Tex. 293. I 
84. U.S.—Getz v. City of BCarvey, C. 
CJLIll., 118 P.2d 817, certiorari 
denied City of Harvey v. Getz, 62 

S. Ct. 69. two cases, 814 U.S. 628, 86 

L.Ed. 504. 

CaJ.—Wheeler v. Gregg, 203 P.2d 87, 
90 CaLApp.2d 348—Corpus Juris 
dted lu Pavot v. Kingsbury, 276 
P. 1083, 1086, 98 Cal.App. 284. 

Ind.—Tesenmeiir v. City of Aurora* 
115 N.E.2d 734, 232 Ind. 628. 

La.—^McGee v. Police Jury of Caddo 
Parish, App., 66 So.2d 408, affirmed 
73 So.2d 424, 226 La. 471, followed 
in McCrary v. P. J. of C. P., 78 So. 
2d 431, 226 La. 489, and Tuggle v. 
P. J. of Webster Parish, 78 So.2d 
431, 226 La. 490. 

Mich.—^Richards v. City of Pontiac, 9 
N.W.2d 885, 306 Mich. 666. 

N.Y.—Town of Greenburgh v. Genera 
al Outdoor Advertising Co., 109 N. 

T. S.2d 826. 

Or.—State v. Punk, 209 P. 113, 105 
Or. 134, 26 A.L.R. 626. 

12 C.J. p 967 note 66. 

Repeal of ordluwoe 
The repeal of an ordinance cannot 
aifect vested*, rights. 

Nf.J.—Stockhold V. Jackson Tp., Ocean 
County, 66 A.2d 241, 136 N.J.Law 
264.. 

12 C.J. p 957 note 66 [a]—48 C.J. p 
568 note 98. 

86. CaL—Corpus Juris cited lu Pavot 
V. Kingsbury, 276 P. 1088, 1086, 

. 98 CaI.App. 284. 

H.M.—State ex reL State Game Com¬ 
mission V. Red River VaL Co., 182 
P,2d 421, 61 N.M, 207. 

NT.C.—Hammond v. McRae, 110 S.E. 
102, 182 .N.C. 747. 

S,C.—Outlaw V. . Barnes, 94 S.B. 868, 
108 S.a 461—Withers v, Jenkins, 
14 S.C. 697. 

12 C.J. p 957 note 57. 

86» U.S.—Standard Oil Co. v. City of 
Tallahassee, CLAPlcu, 183 F.2d 410, 
certiorari denied 71 ,S.Ct. 208, 340 
. U.S. 892, 96‘L.Bd. 647. 

iHart V. Aluminum Co. of Ameri- 
" ca, D.C.Pa., 73 P.Supp. 727—Plrst 
Nat. Ben. Soa v. Garrison, D.C.Cal., 
68 P.Supp, 972, affirmed C.CA:., 166 
- P.2d 622—Goldman v. Postal Tele¬ 
graph, D.C.Del., 62 P.Supp. 768— 
Reppel V. Board of Liquidation, D. 
C.La., 11 P.Supp. 799. - 

1178 


Ala.—Cori^ Juris Seounduiu oited 
in Plrst Nat Bank v. Jaffe, 198 So. 
103, 106, 239 Ala 667. . 

Ark.—^Meadows v. Cos toff, .2.54 S.W. 
2d 472, 221 Ark. 561—Jenkins v. 
Jenkins, 242 S.W.2d 124, 219 Ark. 
219. 

Cal.—^Rand v. Bossen, 162 P.2d 457, 
27 Cal.2d 61. 

Burke v. City of Los Angeles, 168 
P.2d 28, 68 Cal.App.2d 189—Goet- 
ting V. Goetting, 262 P. 656, 80 CaL 
App. 863—^People v. McCloskey, 244 
P. 930, 76 CalA.pp. 227. 

Colo.—City and County of Denver v. 
People, 88 P.2d 89, 103 Colo. 686, 
appeal dismissed. City and County 
of Denver v. People of State of 
Colo., 69 S.Ct 1044, 307 U.S. 616, 83 

L. Ed. 1496, rehearing denied 60 S. 
Ct 69, 808 U.S. 633, 84 L.Ed. 627 
—Colby V. Board of Adjustment, 
266 P. 443, 81 Colo. 344. 

Del.—Hazzard v. Alexander, 173 A 
617, 6 W.W.Harr. 212. 

Idaho.—State v. Pinney, 160 P.2d 130, 
85 Idaho 630. 

Kan.—State ex rel. Emery v. Knapp, 
207 P.2d 440, 1.67 Kan. 646. 

Ky.—^Bischoff V. Hennessy, 261 S.W. 
2d 682—Goodpaster v. Foster, 178 
S.W.2d 29, 296 Ky. 614. 

La—State ex reL Porterio v. Walms- 
ley, 162 So. 826, 183 La 139, ap¬ 
peal dismissed Board of Liquida¬ 
tion V. Board of Com'rs of Port of 
New Orleans, 66 S.Ct 141, 298 U. 
S. 640, 80 L.Ed. 384, rehearing de¬ 
nied Board of Ldquidation, City 
Debt of New Orleans v. Board of 
Com'rs of Port of New Orleans, 56 
S.Ct 246, 296 U.S. 663, 80 L.Ed. 
473—State ex rel. National Oil 
Works of Louisiana v. MeShane, 
106 So. 252, 169 La 723. 

West V. Schuber, App., 81 So.2d 
436. 

Me.—^Baxter v. Waterville Sewerage 
Dist, 79 A.2d 685, 146 Ma 211—In 
re Searsport Water Co., 108 A 462, 
118 Me. 382. 

N.M.—Green v. Town of Gallup, 120 
P.2d 619, 46 N.M. 71—Mitchell v. 
City of RoswelL HI P.2d 41, 45 N. 

M. 92. 

N.T.—Mallary, Ihc,, v. City of New 
Rochelle, 68 N.Y.S.2d 643, 184 Misc. 
66, affirmed 61 N.Y.S.2d 91, 268 
App.Dlv. 878, appeal denied 51 N. 
Y.S.2d 758, 268 App.Dlv. 914, appeal 
denied 62 N.B.2d 391, 294 N.Y. 839, 
affirmed 66 N.B,2d 426, 296 N.Y. 712. 
N.C.—North Carolina State Board of 
Health v.. Commissioners of Town 
of Loulsburg, 91 S.E. 1019, 173 N.C. 
260. 

Okl.—^Anderron-Prichard Oil Corp. v. 
Corporation Commission, 241 P.2d 
363, 205 Okl. 672, appeal dismissed 
72 S.Ct 562, 842 U.S. 938, 96 L.Ed. 
698. 
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imagined advantage, are protected.^^ A private 
right may be interfered with as long as it is not 
vested,and the creation of new rights or the aboli¬ 
tion of old ones which are not vested is permissi- 
ble.8® 

Where the rights of private persons have become 
vested by discretionary action of an executive offi¬ 
cer, neither he nor his successors can annul such 
rights.^® A person who creates vested rights can¬ 
not revoke such rights unless the donees consent to 
a revocation.®®’® A court cannot destroy vested 


property rights or create new property rights.®®*^® 

De facto corporation. A de facto corporation has 
no more right, by its course of conduct, to deprive 
one of constitutional rights than has a de jure cor- 
poration.®®-!® 

§ 217. Mode of Divesting 

Where a procedure for divesting a right Is prescribed 
by statute, that procedure must be substantially followed. 

A procedure prescribed by statute for divesting 
a right must be substantially followed.®^ Where 


Pa,—Slifer v. Greenmount Cemetery 
Co., 67 A.2d 584, 164 Pa,Super. 634. 

Philadelphia School of Beauty 
Culture V. State Bd. of Cosmetol- 
ogy/ 78 Pa.Dist. & Co. Ill, 62 

. Dauph.Co. 5. 

S.D,—Dwyer v. Chicagro & N. W. Ry. 
Co., 166 N.W. 287, 40 S.D. 84. modi¬ 
fied on other grounds 171 N.W. 760, 
41 S.D. 636. 

Tex.—^Marrs v. R. Commission, 177 
S.W.2d 941, 142 Tex. 293. 

Chenoweth v. Railroad Commis¬ 
sion, Civ.App., 184 S.W.2d 711, er¬ 
ror refused—Sun Oil Co. v. Railroad 
Commission, Civ.App., 68 S.W.2d 
609, affirmed Bennett v. Sun Oil 
Co., 84 S.W.2d 698, 126 Tex. 269. 

87- U.S.—Crosley Corporation v, 
Hazeltine Corporation, C.C.A.DeI., 

' 122 F.2d 926, certiorari denied 62 
S.Ct 798, 815 U.S. 818, 86 L.Bd. 
1211, rehearing denied 62 S.Ct. 913, 
815 U.S. 881, 86 D.Bd. 1224. 

American Trucking Ass’ns v. U. 
S., D.C.Va., 56 F.Supp. 894, reversed 
on other grounds 66 S.Ct. 1499, 826 

U.S. 77, 89 L..Bd. 2066. motion de¬ 
nied 66 S.Ct 9—Central Nat Bank 
of Cleveland v. U: S., 41 F.Supp. 
239, 94 CtCl. 627. 

Md.—Kelch V. Keehn, 86 A.2d 644, 188 
M<L 140. 

N.T.—In re West’s Estate, 26 N.T.S. 
2d 622, 176 Misc. 1044, affinned 84 
N.1r.S.2d 406, 264 App.Div. 701, ap¬ 
peal granted 85 N.Y.S.2d 263, 264 
App.Div. 720, affirmed 46 N.E.2d 
601, 289 N.Y. 428, 149 A.L.R. 1865, 
affirmed Demarest v. City Bank 
Farmers Trust Co., 64 S.Ct 884, 821 
U.S. 36, 88 Li.Ed. 626—^Alpren v. 
Consolidated Edison Co. of New 
York, 6 N.Y.S.2d 254, 168 Mise. 881. 

88- U.S.—Campbell v. City of Chi¬ 
cago, C.C.A.I11., 119 ,F.2d 1014—U. 
S. Light & Heat Corporation v. Ni¬ 
agara Falls Gas & Electric Light 
Co., C.C.A.N.Y., 47 F.2d 567, certio¬ 
rari denied Niagara Falls Gas & 
Electric Light . Co. v. Prendergast 
51 S.Ct 666, 288 U.S. 864, 75 L.Ed. 
1469. 

Town of Okeene, Okl., ex rel. 

. Burgard v. Kratz, D.C.OkL, 46 F. 
Supp. 629- 


Ala—John E. Ballenger Const Co. 

V. State Board of Adjustment 176 
So. 387, 234 Ala 877. 

D.C.—^Pennsylvania Water & Power 
Co. V. Federal Power Commission, 
128 P.2d 166. 74 App.D.C. 851, cer¬ 
tiorari denied 62 S.Ct 640, 316 U.S. 
806, 86 L.Ed. 1206. 

BEoral asx>eot of right 

The moral aspect of the right 
claimed Is to he considered in de¬ 
termining whether the right is pro¬ 
tected or not and generally, if the 
claim is not morally right it may be 
taken away by the legislature. 

Fla—^Board of Com’rs of Everglades 
Drainage Dlst v. Forbes Pioneer 
Boat Line, 86 So. 199, 80 Fla 252, 
reversed on other grounds Forbes 
Pioneer Boat Line v. Board of 
Com’rs of Everglades Drainage 
Dist, 42 S.Ct 826, 268 U.S. 838, 66 
L.Ed. 647. 

Vested right 

Where member in good standing of 
milk drivers' union became disabled 
and unfit to work due to mental 
trouble, and hence entitled to dis- 
abUity and sick benefits under the 
bylaws then in existence, he could 
not be deprived thereof by subse- 
Quent amendment of by-laws, since 
he had acquired a vested right in such 
benefits. 

UL—Smith v. Milk Wagon Drivers' 
Union Local No. 753, International 
Brotherhood of Teamsters, Chauf- 
f'eurs. Stablemen cmd Helpers of 
America, 66 N.B.2d 644, 328 IlLApp. 
657. 

Ko vested right 

A hospital, which was in greater 
part maintained by fees paid by pa¬ 
tients able to pay, which aJso receiv¬ 
ed pasunent from city and county for 
services rendered to indigent patients 
was a “private corporation” and not 
a. ‘^public corporation,” and hence a 
physician had no 'Vested right” to 
practice in hospital’s operating room, 
notwithstanding that he was a com¬ 
petent and qualified surgepn. 

Ky ,—^Hughes v. Good Samaritan Hos¬ 
pital, 158 S.W.2d 169, 289 Ky. 123. 

89. U.S.—Silver v. Silver, Conn., 60 
S;Ct 57, 280 U.S. 117, 74 L.Bd. 221, 
66 A.L.R. 939. 

1179 


Ga—^Fulton County v. Spratlin, 80 
S.E.2d 780, 210 Ga 447, followed in 
80 S.E.2d 782, 210 Ga 450. 

Han.—State ex rel. Miller v. Common 
School Dist. No. 87, Brown County, 
185 P.2d 677, 163 Kan. 660. 

Mo.—Spitcaufsky v. Hatten, 182 S. 

W.2d 86, 353 Ma 94, 160 A.L.R. 
990. 

Wash.—Park v. Stolzhelse, 167 P.2d 
412, 24 Wash.2d 781—City of Hoqul- 
am V. Grays Harbor County, 166 
P.2d 461, 24 Wash2d 638. 

Wls.—State ex rel. Prahlow v. City 
of Milwaukee, 30 N.W.2d 260, 251 
Wis. 621—State ex rel. Martin v. 
City of Juneau, 800 N.W. 187, 238 
Wis. 664. 

9<L Tex.—^Laldlaw Bros. v. Marrs, 
278 S.W. 789, 114 Tex. 661, followed 
in D. C. Heath & Co. v. Marrs, 273 
S.W. 794, 114 Tex. 574, Johnson 
Pub. Co. V. Majrrs, 273 S.W. 794, 
114 Tex. 676, Charles Scribner’s 
& Sons V. Marrs, 273 S.W. 793, 114 
Tex. 671, W. H. Wheeler & Co. v. 
Marrs, 273 S.W. 793, 114 Tex. 572 
and Silver, Burdett & Co. v. Marrs, 
273 S.W. 793, 114 Tex. 673. 

90.5 Tex.—^Maisen v. Maxey, Civ. 
App., 283 S.W.2d 809, refused no 
reversible error. 

9aiO N.M.—^Holmberg v. Bradford, 
244 P.2d 785, 56 N.M. 401. 
BeadjnstmeiLt of fdiares 
Where plaintiif shareholders in 
community irrigation ditch owned 
38.87 percent of irrigated acreage, but 
only thirty percent of shares in ditch 
company, plaintiffs were not entitled 
to have their shares in ditch compa¬ 
ny readjusted to be in proportion to 
their shares of water rights or of 
irrigated acreage, since doing so 
would constitute destruction of vest¬ 
ed property rights and creation of 
new property rights. 

N.M.—Holmberg v. Bradford, 244 P. 
2d 785, 66 N.M. 401. 

90.15 Wis.—^Milwaoikee Board of 
Fire Underwriters v. Badger Mut. 
Fire Ins. Co., 283 N.W. 342, 280 
Wls. 60. 

91- Or.—State By and Through State 
Highway Commission v. Burk, 266 
P.2d 783, 200 Or. 21L 
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property has been surveyed and platted, property 
rights vesting under such plat cannot be changed by 
a subsequent survey ordered by the city.^2 

§ 218. - Destruction of Property 

Vested rights may be divested by the destruction of 
the property. 

Vested rights may be divested not only by a 
change of the title to the property, but also by the 
destruction of the property itself.93 Confiscation 
and destruction of property under the due process 
clause generally is considered in § 645 infra. 

§ 219. — Forfeiture and Transfer by State 

While vested rights may be divested by forfeiture, the 
legislature may not transfer property from one to another 
without the owner's consent. 

Vested rights may be divested by forfeiture,®^ 
but the legislature has no power to transfer prop¬ 
erty from one to another directly or indirectly with¬ 
out the consent of the owner.®® 


I 220. - Restrictions on Use 

Unreasonable restrictions on the use of private prop, 
erty constitute an impairment of vested rights, but there 
is no vested right to the use of property in such a manner 
as to constitute a nuisance, an injury to the public 
health or morals, or an Injury to the property rights of 
others. 

A statute or ordinance that attempts to impose 
unreasonable restrictions on the use of private prop¬ 
erty is void as an attempt at impaiiment of vested 
rights.®® However, there cannot be any vested 
right to the use of property in such a manner that 
it constitutes a nuisance,®*^ or an injury to the pub¬ 
lic health or morals,®® or an injury to the property 
rights of others.®® So, an ordinance which pre¬ 
scribes a penalty for tiie operation of a house of 
prostitution,! or a gambling house,® does not di¬ 
vest vested rights in real property. 

Laws regulating property and business are con¬ 
sidered in § 239 infra. 


B. PERSONAL RIGHTS 


§ 221. In General 

No vested rights exist in statutory privileges or. 


generally, in other personal rights not constitutionally 
guaranteed. 

No vested rights exist in statutory privileges.® 


92: Or.—^Bernitt v. City of Marsh¬ 
field, 174 P, 1153, 89 Or. 656. 

Tex.—Gambrell v. Chalk Hill Thea¬ 
tre Co., Civ,App., 206 S.W.2d 126, 
error refused no reversible error, 
appeal dismissed 63 S.Ct. 1071, 334 
U.S. 814, 92 L.Bd. 1745. 

93. Kan.—Corpus JUris Secnodum 
cited in State ex reL Fatzer v. Sal¬ 
ome, 220 P.2d 192, 198, 169 Kan. 
585. 

La.—Cash v. Whitworth, 13 La-Ahn. 
401, 71 Am.D. 616. 

94. N.H—State v. Rum, 61 N.H. 373. 

95. Cal.—^In re Lindauist's Estate, 
154 P.2d 879, 26 Cal.2d 697, certio¬ 
rari denied State of Cal. v. U. S., 
65 S.Ct 1408, 325 U.S. 869, 89 L.Ed. 
1988 and 65 S.Ct 1410, 325 U.S. 

. 869, 89 KEd. 1989—Fall River Val¬ 
ley Irr. Dlst V. Mt Shasta Power 
Corporation, 259 P. 444, 202 CaL 56, 
56 A.L.R. 264. 

Kan.—Corpus Jtiris Secundum cited 
ia State ex rel. Fatzer v. Salome, 
220 P.2d 192, 198, 169 Kan. 586. 

Md.—Queen v. Anderson, 62 A.2d 612, 
191 Md. 522. 

Miss.—^Leavenworth v. Clausrhton, 19 
So.2d 816, 197 Miss. 606, sugrsrestion 
of error overruled 20 So.2d 821, 197 
Miss. 606. 

Mo.—Spltcaufsky v. Hatten, 182 S.W. 
2d .86, 353 Mo. 94, 160 A.L.R. 990. 

N.C.—Booth V. Hairston, 186 S.E. 
879, 193 N.a 278, 67 A.L..R. 1186, 


petition dismissed 141 S.E. 480, 195 
N.C. 8. 

S.C,—Corpus Juris quoted in. Muldrow 
V. Caldwell, 175 S.E. 501, 505, 173 

S. C. 248. 

12 C.J. p 967 notes 66, 67. 

96. Minn.—Corpus Juris quoted la 
Tounj V. MaU Inv. Co., 216 N.W. 
840, 841, 172 Idlnn. 428, 65 A.L.R. 
461. 

N.J.—Stockhold V. Jackson Tp., Ocean 
County, 56 A.2d 241, 136 N.J.Law 
264. 

12 C.J. p 957 note 68. 

97- Iowa.—Cowin v. City of Water¬ 
loo. 21 N.W.2d 705, 237 Iowa 202, 
163 A.L.R. 1327. ^ 

N.D.—State v. Olson, 144 N.W, 661, 
26 N.D. 804. 

Tex.—^Bleleckl v. City of Port Ar¬ 
thur, ClvA.pp., 2 S.W.2d 1001, re¬ 
versed on other grounds, Com.App., 
12 S.W,2d 976. 

Utah.—^Riggins v. District Court of 
Salt Lake County, 51 P.2d 645, 89 
Utah 183. 

98. Minn.—State ▼. New England 
Furniture, etc., Co., 147 N.W. 952, 
126 Minn. 78, 52 L.R.A.,N.S., 932. 

N.J.—Spagnuolo v. Bonnet, 109 A.2d 
628, 16 N.J. 646. 

12 C.J. p 957 note 70. 

99. N.T.—Hathom v. Natural Car¬ 
bonic Gas Co., 87 N.E. 504, 194 N. 

T. 326, 128 Am.S.R. 656, 23 UR.A., 
N.S., 436, 16 Ann.Cas. 989, . 
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Okl.—Anderson-rPrichard Oil Corp. v. 
Corporation Commission, 241 P.2d 
863, 205 Okl. 672, appeal dismissed 
72 S.Ct 562, 342 U.S. 938, 96 L.Bd. 
698. 

12 C.J. p 958 note 7L 

1. La.—City of New Orleans v. 
White, 78 So. 745, 143 La. 487. 

2. La.—^Larrabee v. Landry, 1 La. 
App. $29. 

3. U.S.—White v. U. S., D.aVa., 299 
F. 855, afidrmed 46 S.Ct 274, 270 

U.S. 176, 70 L.Ed. 630. 

D.C.—^Deutsche Bank und Dlsconto- 
Gesellschaft v. Cunamings, 83 F.2d 
554, 65 App.D.C. 297, reversed on 
other grounds 57 S.Ct. 359, 300 U. 
S. 115, 81 L.Ed. 545. 

Ind.—State ex rel. Pollard v. Superior 
Court of Marlon County, Room 8, 
122 N.E.2d 612. 

Mich.—Stott V. Stott Realty Co., 284 
N.W. 635, 288 Mich. 85. 

Neb.—^Beisner v. Cochran, 293 N.W. 
289, 138 Neb. 445. 

N.H.—St. Regis Paper Co. v. New 
Hampshire Water Resources Board, 
26 A.2d 832, 92 N.H. 164. 

Tex.—^Peters v. City of San Antonio. 

Civ.App., 196 S.W. 989. 

Privileges held not property rights 
(1) Consent to sue United States. 
D.C.—Pflueger v. U. S., 121 P.2d 732, 
78 App.D.C. 864, certiorari denied 
62 S.Ct 98, 814 U.& 617, 86 L.Ed. 
497. 



16 C. J. S. 

There can be no vested rights in a status as a na¬ 
tional of the United States ;S.6 in statutes relating to 
support of paupers ;S-io in a certificate of citizen¬ 
ship,* or of identification;® in an alien’s certificate 
■of entry,* pr right of entry ;6-6 in having one’s 
name enrolled as a member of an Tnfli^ n tribe,^ 
or in not having other names added to those al¬ 
ready enrolled;* in the right to serve as a juror;* 
in a right to work for the state or its public agen¬ 
cies on public works ;i® in a right to purchase, use, 
or possess intoxicating liquor in the right of 
a parent to the custody of children ;!* in the right 
to teach children of different races in a private 
school at the same time and placet* or in the con- 
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tinued existence of a law providing for separate 
schools for pupils of different races in the right 
of a minor in his disability to contract in the fu¬ 
ture,to disaffirm his contracts,^5.6 or to convey 
realty in a permit to carry a revolver in 
the right to a suspended sentence or in the 
right of a prisoner in a penitentiary to parole^^ or 
pardon,to credit for good conduct before the 
end of his term,2® or to payment for his labor while 
incarcerated.^! No person has a vested right to 
have his case tried in any particular court of con¬ 
current jurisdiction,21-5 nor does he have a vested 
right to have his cause tried by one judge rather 
than by another of equal jurisdiction.^!-!^^ Sunday 


<2) Naturalization. 
tJ.S.—^In re Shee Mui Chong Tuen’s 
Repatriation, D.C.Hawali, 78 F. 
Supp. 12. 

(S) Veterans' benefits. 

D.C.—Slocumb v. Gray, 170 P.2d 81, 
86 U.S.APP.D.C, 6. 

Sight to void contract 
A statute making a married wom¬ 
an's suretyship contract voidable 
confers a mere privilege so that a re¬ 
pealing statute does not impair a 
vested right. 

Ind.—^Parr v. Paynter, 137 N.B. 70, 78 
Ind.App. 680. 

3.5 —Cabebe v. Acheson, D.C. 

Hawaii, 84 P.Supp. 639, affirmed 
C.A., 183 P.2d 795. 

3.10 Me.—^Inhabitants of City of 
HaJloweU v. Inhabitants of City of 
Portland, 26 A.2d 662, 133 Me. 35— 
Inhabitants of Lewiston v. Inhabi¬ 
tants of North Yarmouth, 6 Greenl. 
66 . 

yt. —Town of Brighton v. Town of 
Charleston, 44 A.2d 628, 114 Vt 
316. 

48 C.J. p 449 note 85. 

Resolve of legislature 
However, it has been held that 
where the marriage of a female pau¬ 
per was made valid by a resolve of 
the legislature, the derivative settle¬ 
ment which she thus acquired could 
not operate to oblige the town, thus 
newly charged with her maintenance, 
to pay for her support before the 
passing of the resolve, without dis¬ 
turbing vested rights. 

Me.—Brunswick v. Litchfield, 2 Me. 
28. 

4. XJ.S.—iOr. S. V. Maney, aaAiWis., 
21 F.2d 28, affirmed 49 S.Ct 15, 278 
XJ.S. 17. 78 L.Bd. 156—U. S. v. All, 
D.C.Mich., 7 F.2d 728, motion denied 
20 F.2d 998. 

XT. S. V. Ellis, C.C.La., 185 F. 
646. 

Right to resume oltizeiLslLip 
Act March 2, 1907, § 8, Comp.St. 9 
8960, providing that American wom¬ 
an, who married a foreigner, should 


take the nationality of her husband, 
and at termination of marital rela¬ 
tion might resume her American 
citizenship by returning to reside in 
United States, conferred no vested 
right on such a woman. 

U.S.—Eac parte (NG) Fung Sing, D.G 
Wash., 6 P.2d 670. 

8. U.S.—Chae Chan Ping v. U. S., 
Cal., 9 S.Ct. 623, 180 U.S. 581, 82 
L.Ed. 1068. 

6. U.S.—^Healy v. Backus, Cal., 221 
P. 368, 137 C.C.A. 166, appeal dis¬ 
missed 36 S.Ct. 726, 241 U.S. 666, 
60 L.Ed. 1224, and reversed on oth¬ 
er grounds 87 S.Ct 400, 243 U.S. 
657, 61 L.Ed. 949. 

8.5 U.S.—^U. S. ex reL Knauff v, 
Shaughnessy, N.Y„ 70 S.Ct 809, 
838 U.S. 637, 94 L.Bd. 817. 

7. D.C.—^U, S. V, Ballinger, 85 App. 
D.C. 524. 

8. US,—Grltts V. Fisher, App.D.C., 
32 S.Ct 580, 224 U.S. 640, 56 L.Ed. 
928. 

9. S.C.—Garrett v. Weinberg, 81 S. 
B. 341, 84 S.B. 70, 54 S.C. 127. 

10. CaL—City of Pasadena v. Charle- 
ville, 10 P.2d 745, 215 Cal. 884. 

Colo.—Smith-Brooks Printing Co. v. 

Young, 85 P.2d 89, 103 Colo. 199. 
Minn.—State ex rel. Kane v. Stassen, 
294 N.W. 647, 208 Minn. 523. 

IL US.—Quitt V. Stone, D.C.Md., 39 
F.2d 219, affirmed, C.C.A., 46 F.2d 
405, certiorari denied 51 S.Ct 487, 
288 U.S. 889, 75 L.Ed. 1450. 

Ga.—Saddler v. State, 97 S.B. 79, 148 
Ga. 462. 

12. N.J.—^Bennet v. Bennet 18 N.J. 
Eq. 114. 

13. Ky.—^Berea College Vi Com., 94 
S.W. 623, 123 Ky. 209, 29 Ky.U 284, 
124 Am.S.R. 844, 13 AnmCas. 337, 
affirmed 29 S.Ct S3, 211 U.S. 45, 
58 L.Bd. 81. 

14b Kan.—^Rowles v. Wichita Bd. of 
Education, 91 P. 88, 76 Kan. 861. 

12 C.X p 958 note 80. 

16. N.J.—^Young V. Sterling Leather 
Works. 102 A. 895, 91 N.J.Law 289. 
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16.5 Ariz.—Valley Nat Bank of 
Phoenix v. Glover, 169 P.2d 292, 62 
Ariz. 588. 

18. Ohio.—Coleman v. Coleman, 200 
N.B. 197, 61 Ohio App. 221. 

17. N.J.—State v. Cortese, 140 A. 
440, 104 N.J.Law 312. 

18. Iowa.—^Pagano v. Bechly, 232 N. 
W. 798, 211 Iowa 1294. 

19. Ky.—Neal v. Hines, 208 S.W. 
618, 180 Ky, 714. 

Wash.—^Butler v. Cranor, 230 P.2d 
806, 88 Wash.2d 471. 

Conditional parole 
Grant by a parole board of special 
service parole to state prison inmate, 
subject to his acceptance by army, 
was purely conditional and conferred 
no vested rights on Inmate, so that 
he was not entitled to discharge from 
prison after army's refusal to accept 
hi m, 

U.S.—Hagewood v. People of State of 
CsL, ]D.C.Cal., 62 F.Supp. 151. 
Oonstruotively a prisoner 
A prisoner. Including one who Is 
constructively a prisoner under sen¬ 
tence in legal custody and under con¬ 
trol of department of corrections, 
no vested right to have term of im¬ 
prisonment which he is serving fixed 
or remain fixed at less than maxi¬ 
mum term prescribed by law. 

CaL—^Ex parte Smith, 205 P.2d 662, 
83 Cal.2d 797. 

19.5 US.—U. S. ex rel. Forino v. 
Garflnkel, C.aA.Pa., 166 F.2d 887. 

20. U.S.-^Aderhold v. Perry, C.C.A. 
Ga.. 59 F.2d 879. 

2L Ky.—State Board of Charities 
and Corrections v. EDays, 227 S.W. 
282, 190 Ky. 147. 

2L5 Miss.—Smith v. State, 24 So.2d 
85, 198 Miss. 788. 

31.10 U.S.—Crosley Corp. v. H^el- 
tlne Corp., CUAuDel., 122 P.2d *925, 
certiorari denied Hazeltine Corp. 
V. Crosley Corp., 62 S.Ct. 798. 315 
US. 818, 86 L.Ed. 1211, rehearing 
denied 62 S.Ct. 918, 315 U.S. 831, 
86 L.Ed. 1224. 
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laws do not affect vested rights*^^ A person has no 
vested right to be permitted to evade contracts 
which he has illegally made.23 An injunction which 
enjoins that which is forbidden by a statute does 
not divest vested rights.^^ 

§ 222, Exemption from PubKc Service 

There is no vested right in exemptions from public 
service. 

There is no vested right in exemptions from pub¬ 
lic service,^5 such as jury duty,^® military service, 


or working on public roads.^* 

§ 223. Rights in Existing Law 

While there are no vested rights in the continuance 
of an existing law, rights which have vested under the 
law cannot be divested by its repeal. 

There can be no vested right in the continued 
existence of a statute or rule of the common law 
which precludes its change or repeal, or in any 
omission to legislate on a particular matter or sub> 
ject.29 Any right conferred by statute may be taken 

U.S. 636, 84 KEd. 523—People ex 


22. Idaho.—People v. Griffin, 1 Idaho 
. 476. 

La.—State v. Bott, 81 La^Auin. 663, 
33 Am.R. 224. 

N.T.—^Lindemnuller v. ‘ People, 83 
Barb. 648. 

23. U.S.—McNair v. Knott, Fla., 68 
S.Ct. 245, 302 U.S. 369, 82 L..Ed. 
807. 

24. N.C.—Riley v. Carter. 81 S.B. 
414, 166 N.a 334. 

25. Ga.—Daly v. Harris, 38 Ga.Supp. 

88 . 

26. Ala.—Dunlap v. State, 76 Ala. 
460. 

Ill.—^BrtLirgr v. People, 78 Ill. 328— 
Appeal of Scranton, 74 Ill. 161. 

N.C.—State v. Cantwell, 56 S.E. 820, 
142 N.C. 604, 9 Ann.Cas. 141, 8 L. 

R. A.,N.S., 498. 

12 O.J. p 958 note 82. 

27. N.C.— Gatlin v. Walton, 60 N.a 
325. 

12 aj. p 958 note 83. 

28. Fla.—Ex parte Thompson, 20 
Fla. 887. 

29. U.S.—^Truax v. Corri^ran,. Ariz., 
42 S.Ct. 124, 257 U.S. 312, 66 L.B<1. 
264, 27 A.LJI. 375, Middleton v. 
Texas Power & Light Co., Tex., 39 

S. Ct. 227, 249 U.S. 152, 68 L.Ed. 
627. 

Addison v. Huron Stevedoring 
Corp., CAJNr.T., 204 F.2d 88, certio¬ 
rari denied 74 S.Ct 120, 346 U.S. 
877, 98 L.Ed. 384—Humble OU & 
Refining Co. v. Sxm Oil Co., C.A. 
Tex., 190 F.2d 191, rehearing de¬ 
nied 191 F.2d 705, certiorari denied 
72 S.Ct 867, 842 U.S. 920, 96 L,Bd. 
687—^Brewing Corp. of America v. 
Cleveland Trust Co., CLAOhlo, 185 
F.2d 482—N. L. R. B. V. Edward G. 
Budd Mfg. Co., CJL6, 169 F.2d 671, 
certiorari denied 69 S.Ct' 411, 885 

U.S. 908, 93 L.Bd. 441—Wm. Schlu- 
derberg-T. J. Kurdle Co. v. R. F. C., 
EmwApp., 169 F.2d 419, certiorari 
denied 69 S.Ct 68, 335 U.S.^ 846, 98 
L.Bd. 896—^People of Puerto Rico 
. ▼. Federal Land Bank of Baltimore, 
C.C.A.Puerto Rico; 108 F.2d 275— 
Ginsberg v. Lindel, aC.A.Iowa, 107 
F.2d 721—^Thompson v. Slratt ac. 
A.MO., 95 F.2d 214, 

Harlow v. Ryland, ;b.C.Ark., 78 
F.Supp. 488, affirmed, C.A;j 172 F. 


2d 784—^Bateman v. Ford Motor 
Co., D.C.Mich., 76 F.Supp. 178, af¬ 
firmed, CA., Fisch v. General Mo¬ 
tors Corp., 169 F.2d 266, certiorari 
denied 69 S.Ct 405, 835 U.S. 902, 
93 L.Ed. 436 and Bateman v. Ford 
Motor Co., 69 S.Ct 406, 385 U.S. 
902, 93 L.Ed. 436—Holland v. Gen¬ 
eral Motors Corp., D.C.N.Y., 76 P. 
Supp. 274, affirmed, C.A., Battaglia 
v. General Motors Corp., 169 P.2d 
254, certiorari denied 69 S.Ct 236, 
835 U.S. 887, 93 L.Ed. 426» Hilger 
. V. General Motors Corp., 69 : S.Ct. 
286, 335 U.S. 887, 93 L.Ed. 425, 
Casheba v. General. Motors Corp., 
69 S.Ct 236, 335 U.S. 887, 93 L.Ed. 
425, and Holland v. General Mo¬ 
tors Corp., 69 S.Ct 286, 836 U.S. 
887, 93 L.Ed. 425—Hollingsworth 
V. Federal Min. & Smelting Co., D. 
C.Idaho, 74 F.Supp. 1009—Hart v. 
Aluminum Co. of America, D.C.Pa„ 
'73 F.Supp. 727—Sadler v. W. S. 

I Dickey Clay Mfg, Co., D.C.Mo., 73 
F.Supp. 690—^Lasater v. Hercules 
Powder Co., D.C.Tenn., 73 F.Supp. 
264, affirmed, C.A., 171 F.2d 263.. 

Ala.—^Pickett v. Matthews, 192 So. 
261, 288 Ala. 642. 

Ark.—Haggep v. Wortz Biscuit Co., 
196 S.W,2d 1, 210 Ark. 818—Cros- 
,sett Lumber Co. v. McCain, 170 
S.W.2d 64, 205 Ark. 631. 

DeL—Hazzard v. Alexander, 173 A, 
517, 6 W.W.Harr. 212. 

Ga.—^Pulton County v. Sprat^ 80 S. 
E.2d 780, 210 Ga. 447, followed in 
80 S.E.2d 782, 210 Ga. 450—Frank¬ 
lin V. Harper, 65 S.E.2d 221, 205 Ga. 
779, appeal dismissed 70 S.Ct 804, 
389 U.S. 946, 94 L.Bd. 1861—Town 
of McIntyre v, Scott 12 S.E.2d 883, 

• 191 Gfiu 478. 

IlL—Grasse v. Dealer’s Transport 
Co., 106 N,B.2d 124, 412 IlL 179, 
certiorari denied Dealer’s Transport 
Co. V. Grasse, 73 aCt 47, 844 U.S. 
837, 97 L.BaL 651-^FaIl6n ▼. Illinois 
Commerce Commission, 84 N.E2d 
641, 402 UL 516—^Peoples Store of 
Roseland-v. McKibbi^ 39 N.B.2d 
996, 879 Ill. 148—^People ex reL 
Eltel V. Lindheim^r, 21 N.E.2d 818, 
371 UL 867, 124 A.L.R. 1472, appeal 
dismissed People of State of Illi¬ 
nois ex reL Eitel v. Toman, 60 S. 
Ct 111, 308 U.S, 506, 84 L.Ed. 432, 
rehearing denied 60 S.dt 137, 808 
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reL Sears Roebuck & Co. v. Lind- 
heimer, 21 N.E.2d 818, 371 Ill. 367, 
124 A.L.R. 1472, app^ dismissed 
People of State of Illinois ex rel 
Sears Roebuck & Co. v. Toman, 60 
S.Ct 112, 808 U.S. 605, 84 L.Ed. 432, 
rehearing denied 60 S.Ct 137, 808 

U. S. 636, 84 L.Ed. 529—Komorowski 

V. Boston Store of Chicago, 173 N. 
E. 189, 341 IlL 126—Wood v. Chase, 
168 N.B. 470, 327 IlL 91—Smolen 

V. Industrial Commission, 164 N. 
B. 441, 324 IlL 32—Arnold & Mur¬ 
dock Co. V. Industrial Commission, 
145 N.B. 842, 814 IlL 261, 40 AL.R. 
1470—Wall V. Chesapeake & 0. Ry. 
Co., 126 N.B. 20, 290 UL 227, er¬ 
ror dismissed 41 S.Ct 402, 256 U.S. 
125, 65 L.Ed. 856. 

Iowa.—Corpxui Juris Secnndiun cited 
in Kemp y. Day & Zimmerman, 33 
N.W.2d 569, 689, 239 Iowa 829. 
Kan.—State ex reL Walker v. Board 
of Com’rs of Crawford County, 169 
P.2d 414, 160 Kan. lOL 
Me.—Pringle v. Gibson, 195 A. 696, 
136 Me. 297, rehearing denied 197 
A. 558, 185 Me. 512. 

Mass.—^In re Opinion of the Justices, 
105 N.E.2d 225, 828 Mass. 663. 
Mich.—^Rookledge v. Garwood, 65 N. 

W. 2d 786, 840 Mich. 444—City of 
Ecorse v. Peoples Community Hos¬ 
pital Authority, 58 N.W.2d 159, 
836 Mich. 490—Stott v. Stott Realty 
Co., 284 N.W. 686, 288 Mich. 85— 
Harsha v. City of Detroit, 246 N. 

W. 849, 261 Mich, 686, 90 A.L.R. 858. 

Minn.—Carroll v. State, 64 N.W.2d 
166—Paron v. City of Shakopee, 83 
N.W.2d 608, 226 Minn. 222, 2 A.L:R. 
2d 1227. 

Miss.—Stone v. Independent Linen 
Service Co., 55 So.2d 166, 212 Misa 
680—^Deposit Guaranty Bank & 
Trust Co. V. Williams, 9 So.2d 638, 

. 198 Miss. 432—Love v. Mangum, 
135 So. 228,. 160 Miss. 590. 

Mo.—City of St Louis v. Cavanaugh, 
207 S.W.2d 449, 867 Mo. 204—Cura¬ 
tors of Central College v. Rose, 182 
S.W.2d 145, appeal dismissed 65 S. 
Ct 269, 828 U.S. 678, 89 L.Bd. 650, 
rehearing denied 66 aCt 429, 828 
U.a 818, 89 L.Bd. 660. 

Neb.—Beisner v. Cochran, 293 N.W. 
289, 128 NTeb. 445. 



16 C. J. S. CONSTITUTIONAL LAW § 223 

away by statute before it has become vested,. or ordinance which created the right does not and 
but after a right has vested, repeal of the statute | cannot affect such right.si A rule which has grown 


K.X—Savltt V. L». & F. Const Co., 
8 A.2d 110, 123 N.J.Liaw 149, mod¬ 
ified on other grrounds 10 A.2d 
728, 124 N.J.Law 173. 

Beinecke v. Terranova, 55 A.2d 
658, 26 N.J.Misa 15. 

N.M.—^Middle Rio Grande Water TTs- 
ers Ass’n ▼. Middle Rio Grande 
Conservancy Dist, 258 P.2d 391, 
57 N.M. 287. 

IT.T.—^In re West's Estate, 46 N.E. 
2d 501, 289 N.T. 423, 149 A.L..R. 
1865, affirmed Demorest v. City 
Bank Farmers Trust Co., 64 S.Ct 
384, 821 U.S. 86, 88 UBd, 526— 
Eagan v. Livoti, 40 N.B.2d 635. 287 
NT.T. 464—J. B. Preston Co. v. 
Funkhouser, 184 N.B. 737, 261 N’.T. 
140, 87 AuIi.R.. 469, reargument de¬ 
nied 186 N.B. 772. 261 N.T. 639, af¬ 
firmed Funkhoiiser v. J. B. Preston 
Co.. 54 S.Ct 134, 290 U.S. 163, 78 
Ii.Ed. 243. 

City Bank Farmers Trust Co. v. 
Caples Co., 95 N.Y.S.2d 225, 276 
App.Div. 428—Christie v. 46th St 
Theatre Corp., 39 N.T.S.2d 464, 266 
App.Div. 256, affirmed 54 N.E.2d 
206, 292 N.T. 620, motion granted 
55 N.B.2d 612, 292 N.T. 648, ceiv 
tlorarl denied 46 th St. Theatre 
Corp. y. Christie, 65 S.Ct 35, 323 U. 

S. 710, 89 L..Ed. 671--<2orptiJ3 J'luris 
Seouadum cited in Eornhluth v. 
Heavy, 24 N.T.S,2d 514, 518, 261 
App.Div. 60, reargument denied 26 
N.T.S.2d 608, 261 App.Div. 1018— 
Kaplan v. Peyser, 288 N.T.S. 651, 
247 App.Div. 660, reversed on other 
grounds 7 N.E.2d 21, 273 N.T. 147, 
motion denied 10 N.E.2d 554, 274 
N.T. 666. 

Application of Fleetwood Acres, 
62 N.T.S.2d 669, 186 Misc. 299, af¬ 
firmed 68 N.T.S.2d 288, 270 App. 
Dlv. 1050, appeal denied 64 N.T. 
S.2d 910, 271 App.Div. 764—Wood 
V. Binghamton, 66 N.T.S. 106, 26 
Misc. 208—Carder Realty Corp. v. 
State, 16 N.T.S.2d 604, 172 Misc. 
498, reversed on other grounds 28 
N.T.S.2d 395, 260 App.DlV. 469, af¬ 
firmed 86 N.B.2d 194, 286 N.T. 803, 
motion denied 85 N.E.2d 941, 286 
N.T. 604—In re Casper's Will, 291 
N.T.S. 686, 161 Misc. 129. 

Hunter v. City of New Tork, 121 
N.T.S.2d 841—Waters v. Buck, 86 
N.T.S.2d 834, reversed on other 
grounds 88 N.T.S.2d 877, 266 App. 
Div. 344, affirmed 50 N.K2d 289, 290 
N.T. 840. 

N.C.—Corpus dlixls Setocuiidiim dted 
in Pinkham v. Unhorn Children of 
Jather Pinkham, 40 S:E.2d 690, 694, 
227 N.C. 72—Ely LiUy & Co. v. 
Saunders, 4 S.E.2d 528, 216 N.C 
163, 126 A.ruR 1808—Rahb v. Co¬ 
vington, 2 S.E.2d 705, 215 N.C. 672. 

Ohio.—^Moore v. Bureau of Unem¬ 
ployment Compensation, 66 N.E.2d 


620, 73 Ohio App. 862—Clifton 

Hills Realty Co. v. City of Cincin¬ 
nati, 21 N.E.2d 993, 60 Ohio App. 
443. 

Pa.—^In re Crawford's Estate, 67 A. 2d 
124, 362 Pa. 458. 

Commonwealth ez rel. Davidson 
V. Maroney, 110 A.2d 822, 177 Pa. 
Super. 82. 

In re Doughin's Estate, 41 Pa 
Dist. & Co. 678, 57 Montg.Co. 248. 
S.D.—State v. Smith. 234 N.W. 764, 
58 S.D. 22. 

Tex.—Cmrpus JtaiM Seoundum dted In 
National Carloading Corporation 

V. Phoenix-El Paso Express, 176 S. 

W. 2d 664, 570, 142 Tex. 141, cer¬ 
tiorari denied 64 S.Ct. 1156, 322 
U.S. 747, 88 L.Ed. 1578. 

Wash.—City of Hoauiam v. Grays 
Harbor County. 166 P.2d 461, 24 
Wash.2d 533—Shea v. Olson, 63 P. 
2d 616, 185 Wash. 143, 111 A.KR. 
998, opinion adhered to 59 P.2d 
1183, 186 Wash. 700, 111 A.IiwR. 
1011 . 

W.Va.—Crank v. McLiaughlin, 23 S. 

E.2d 66, 126 W.Va. 126. 

12 C.J. p 968 note 85. 

Existeuoe at time of adoption of oozl- 
stltution 

Institutions existing when consti¬ 
tution was enacted are not preserved 
merely because of their prior exist¬ 
ence, and, imless constitution de¬ 
manded their preservation, they have 
no more than a common-law support 
for their continuance, which le^sla- 
ture may terminate or extend in ain 
altered or modified form. ‘ 

N.H.—Amyot v, Caron, 190 A. 184, 88 
N.H. 894. 

Staibute depriving owner of sight to 
freely alienate 

A property owner has no vested 
right in a statute that deprives him 
of the valuable right to freely alien¬ 
ate a right or interest In property, 
and accordingly Is not deprived of a 
vested right by the repeal of such 
statuta 

OkL—^Puhr v. Oklahoma City, 163 P. 
2d 116, 194 Old. 482. 

Fvaotioe or mlingu in patent office 
Any practice or rulings in patent 
office in former years cannot create 
in applicant for registration of trade¬ 
mark conclusive vested right. 

U.S.—White 'House Milk Products 
Co. V. Dwlnell-Wright Co., Cust. & 
PatApp., .lll F.2d .490. . 

30. U.S.—Ginsberg v. Lilndel, C.C»A. 
Iowa,‘107 Fi2d 721—U. S. Light & 
Heat Corporation v. Niagara Falls 
Gas & Electric Light Co., C.CA.N. 

T. > 47 F.2d 667, certlorauri denied 
Niagara Falls Gas & Bfiectric Light 
Co. V. Prendergast, 51 S.Ct. 656, 283 

U. S. 864, 75 L.Bd. 1469. 
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Ferrer v. Waterman S. S. Corp., 
D.C.Puerto Rico, 76 P.Supp. 601— 
Lasater v. Hercules Powder Co., D. 
C.Tenn,, 73 P.Supp. 264, affirmed 
CJL, 171 P.2d 263. 

U. S. V. United Shoe Machinery 
Co., D.C.MO., 264 P. 138, affirmed 
United Shoe Mach. Corporation v, 
U. S., 42 S.Ct. 363, 258 U.S. 451. 66 
L.Ed. 708, rehearing denied 42 S.Ct. 
685, 269 U.S. 675, 66 L.Bd. 1071. 
Ala.—^Pickett v. Matthews, 192 So. 
261, 238 Ala. 542. 

D.C.—^American Nat. Bank & Trust 
Co. of Chicago, Ill., v. U. S., 134 P. 
2d 674, 77 U.S.App.D.C. 243. 

IlL—^Dodge V. Board of Education of 
City of Chicago, 5 N.E.2d 84, 864 
IIL 647, affirmed 68 S.Ct. 98, 302 

U. S. 74. 82 L.Bd. 57. 

Cooney v. F. Landon Cartage Co., 
82 N.E.2d 408, 808 IlLApp. 444. 
Mass.—^In re Opinion of the Justices, 
105 N.E.2d 225, 328 Mass. 663. 
Minn.—Carroll v. State, 64 N.W. 2d 
166. 

Miss.—Stone v. Independent Linen 
Service Co.. 55 So.2d 165, 212 Miss. 
580—^Deposit Guaranty Bank & 
Trust Co. V. Williams, 9 So.2d 638, 
198 Miss. 432. 

N.T.—Cospiis goxlB SemuLdum cited 
in Kornbluth v. Reavy, 24 N.T.S. 
2d 614, 618, 261 App.Div. 60, re- 
argument denied 26 N.Y.S.2d 608, 
261 App.Div. 1018, appeal denied. 

Application of Fleetwood Acres, 
62 N.T.S.2d 669, 186 Misc. 299, af¬ 
firmed 63 N,T.S.2d 288, 270 App. 
Div. 1050, appeal denied 54 N.T.S. 
2d 910, 271 App.Div. 764. 

Pa..—^In re Crawford's Estate, 67 A, 
2d 124, 362 Pa. 468. 

In re Loughin's Estate, 41 Pa. 
Dist & Cov 678, 57 Montg.Co. 243. 
Tex.—Peters v. City of San Antonio, 
Civ.App., 195 S.W. 989. 

-Wls.—^McCoy v. Kenosha Coimty, 218 
N.W. 848, 195 Wls. 273, 67 A.L.R. 
412. 

12 C.J. p 958 note 86. 
j BzereiM of police power 

State's exercise of police power 
: confers no property right on persons 
affected thereby. 

Wis.—^In re Koshkonong Mud Creek 
Drainage Dist, 221 N.W. 864, 197 
Wls. 261, appeal dismissed and cer- 
,tiowi denied First Addition to the 
Rattle Snake Drainage Dist., v. 
Bademan, 50 S.Ct 87, 280 U.S. 627, 
74 L.Ed. 594. . 

31. U.S.—Humble Oil & Refining Co. 

V. Sun Oil Co., C.A.Tex., 190 F.2d 
191, rehearing denied, C.A., 191 F. 
2d 706, certiorari denied 72 S.Ct 
867, 342 U.S. 920, 96 L.Ed. 687— 
Ginsberg v. Lindel, G.C.A.Iowa, 
107 F.2d 72L 
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Up on the principle of stare decisis as applied in the 
many judicial decisions by the courts throughout 
the country is not a vested right and may be abro¬ 
gated,but legal principles which have continued 
in force for such period and for such length of 
time as to create vested rights are clothed with a 
force possessed by a statutory enactment and should 
be applied until the legislature sees fit to abrogate 
or modify them.^5 A right conferred solely by 
statute in the public interest and accruing before 
the repeal or modification of such statute is not 
necessarily a vested right in the constitutional 

sense.^3.5 


§ 224. Right to Engage in Profession, Trade, 
or Business 

There Is no vested right to engage In a profession, 
trade, or business, free from statutory regulation. 

Although one has an inalienable right to carry on 
his business free from all unlawful interference,8^ 
statutes and ordinances enacted within the scope of 
the police power for the taxation and regulation of 
professions, trades, and business do not constitute an 
infringement of vested rights,85 even though a 
grant or license of authority to engage in the pro- 


Harlow v. Hyland, D.C~Ark., 78 
F.Supp. 488, affirmed 172 F. 

2d 784. 

U. S. v. Kendall, D.C.L,a-. 2S8 F. 
126. 

Ala.—Corpus Juris . SsourLdtiiiL dtsd 
in Pickett v. Matthews, 192 So. 261. 
266, 238 Ala, 542. 

. Samples v. State, 98 So. 211, 19 
Ala.App. 478, certiorari denied and 
affirmed Kx parte Samples, 98 So. 
803, 210 Ala. 544. 

CaL—^Los Anjeles CJonnty v. South¬ 
ern CaL Tel. Co., 196 P.2d 773, 82 
Cal.2d 878. 

Lemon v. Los Angeles Terminal 
Hy. Co., 102 P.2d 387, 88 CaLApp. 
2d 659. 

Ill.—Smolen v. Industrial Commls- 
alon, 154 N.m 441, 824 IIL 32. 
Ky.—Taylor v. Commonwealth, 246 S. 
W.2d 981, certiorari denied 73 S.Ct. 
34, 344 IJ.S. 830, 97 Ii.Kd. 646, re¬ 
hearing denied 78 S.Ct 182, 344 
U.S. 888. 97 L.Bd. 687. 

La.—Succession of Forstner, 173 So. 
Ill, 186 La. 677. 

Mass.—In re Opinion of the Justices, 
105 N.B.2d 225, 828 Mass. 663. 
Miss.—^Deposit Guaranty Bank & 
Trust Co. V. Williams, 9 So.2d 638, 
193 Miss. 432. 

>T.J.—Stockhold V. Jackson Tp., 55 A. 

2d 241, 136 N.J.Law 264. 

N.T.—Oorpos Juris Secundum cited 
in Kornbluth v. Heavy, 24 N.T.S. 
2d 514, 518, 261 App.Dlv. 60, re¬ 
argument denied 26 N.T.S.2d 608, 
261 App.Div. 1018, appeal denied. 
Or.—State v. Funk, 209 P. 113, 106 
Or. 134, 26 AL.H. 626. 

Pa.—^In re Crawford*s Fstate, 67 A. 
2d 124, 362 Pa. 458. 

In re Loughin’s Estate, 41 Pa. 
Dist & Co. 678, 57 Montg.Oo. 243. 

SMlnre to exerolsei rights 
Failure to exercise vested rights 
before the enactment of a subsequent 
statute which seeks to divest them 
in no way affects or lessens such 
rights. 

Ma—Gladney v. Sydnor, 72 S.W. 654, 
172 Mo. 318, 95 Am.S.H. 517, 60 L. 
HA. 880. 

OkL—Baker v. Tulsa Building & 


Loan Ass’n, 66 P.2d 45, 179 OkL 
432. 

32l U.S.—Cooper v. C. I. R., CA.4, 
197 F.2d 951. 

IT. S. V. United Shoe Machinery 
Co., D.C.Mo., 264 F. 138, affirmed 
United Shoe Mach. Corporation v. 

U. S., 42 S.Ct 363, 268 U.S. 451, 66 
L-Ed. 708, rehearing denied 42 S.Ct. 
685, 259 U.S. 676, 66 L.Bd. 1071. 

Cal.—^Proper v. Reclamation • Dist 
No. 1600, 168 P. 1037, 174 CaL 816 
—Gray v. Reclamation Dist No. 
1500, 168 P. 1024, 174 CaL 622. 
Brroneous decision 
A taxpayer who correctly divines 
what the supreme court is going to 
say about some action that he takes 
does not thereby acquire some vested 
right from decision upholding that 
act, so as to require that his act be 
upheld later, when such decision 
turns out to have been wrong. 
U.S.—Central Nat. Bank of Cleveland 

V. U. a, 41 F.SUPP. 239, 94 CtCL 
627. 

S3. U.S.—Henry Clay and Bock & 
Co. V. U. a, Cust & PatALpp., 205 
F.2d 160. 

Wls.—Skalltsky v. Consolidated Bad¬ 
ger Co-op., 31 N.W.2d 168, 262 Wls. 
132^—City of Milwaukee v. State, 
214 N.W. 820, 193 Wls. 423, 54 A. 
L.H 419. 

33.5 Miss.—Deposit Guaranty Bank 
& Trust Co. V. Williams, 9 So.2d 
638, 198 Miss. 482. 

36. U.S.—Wallace v. Ford, D.C.Tex., 
21 F.Supp. 624. 

K.J.—^Miller's Inc., v. Journeymen 
Tailors Union Local Na 195, 15 A. 
2d 822, affirmed 15 A2d 824, 128 N. 
J.Eq. 162, reversed on other 
grounds 61 S.Ct. 732, 812 U.S. 658, 
85 L.Ed. 1106. 

Tex.—^Marrs v. Railroad Commission, 
177 S.W.2d 941, 142 Tex 293. 

36. U.S.—Collins V. Texas, Tex, 32 
S.Ct 286, 223 U.S. 288, 56 L.Ed. 439. 
Cal.—^Murrlll v. State Bd. of Account¬ 
ancy of Dept, of Professional and 
Vocational Standards, 218 P.2d 569, 
97 Cal.App.2d 709—<k>r]ms Juris 
Seouadum cited in Rosenblatt v. 
California State Board of Phar- 
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znacy, Dept, of Professional and 
Vocational Standards, 168 P.2d 199, 
203, 69 CaLApp.2d 69. 

Colo.—^Berman v. City and County 
of Denver, 209 P.2d 754, 120 Colo. 
218. 

Idaho.—^Yellow Cab Taxi Service v. 
City of Twin* Falls, 190 P.2d 681, 
68 Idaho 145. 

La.—State ex reL Paquette v. Board 
of Pharmacy of Louisiana, 188 So. 
697, 192 La. 661. 

Md.—Coxpiui Juris cited ia, Wight v. 
Baltimore & O. R. Co., 125 A 881. 
883, 146 Md. 66. 

Minn.—George Benz Sons, Inc., v. 

. Brlcson, 34 N.W.2d 725. 227 Minn. 
1—Paron v. City of Shakopee, 32 
N.W.2d 603, 226 Minn. 222, 2 AL. 
R.2d 1227. 

N.T.—^Marks v. Bruckman, 9 N.T.S,2d 
947, 170 Misc. 709. 

Ohio.—State ex reL Glenn v. State 
Board of Dental Examiners, 1 Ohio 
N.P.,N.S., 449, affirmed 5 Ohio Clr. 
Ct,N.a, 66, 16 Ohio Cir.Dec. 369. 
Pa.—^Rubin v. Pennsylvania Securi¬ 
ties Coznmission, 18 Pa.Dist & Co. 
611. 

Tex —lAegl v. City of San Antonio, 
Civ.App., 207 S.W.2d 441, error re¬ 
fused no reversible error. 

Wis.—State ex reL Week v. Wiscon¬ 
sin State Bd. of Examiners in 
Chiropractic, 80 N.W.2d 187, 252 
j Wis. 82—^Moratto v. Hairer, 296 N. 

I W. 902, 237 Wls. 295. 

12 aj. p 958 note 87. 

Xdoensiiig of transportatioii agents 
Statute requiring motor transpor¬ 
tation agents acting as intermedia¬ 
ries between prospective travelers 
and private automobile carriers to 
obtain license, and give bonds cov¬ 
ering defaults in transportation con¬ 
tracts and loss from negligence in 
operating automobiles is a reason¬ 
able exercise of police power and not 
disseizure of privileges. 

Tenn.—^Bowen v. Hannah, 71 S.W.2d 
672, 167 Term, 461. 

Xnoreased rigidity of qnaUdcai^oiis 
Regulatory statutes may bd^ made 
operative on those engaged In prac¬ 
tice prior to their enactment, and 
may make qualifications more rigid 
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fession, trade, or business has been given by the 
state or municipality.^^ Thus, there is no vested 
right to engage, free from statutory regulation, in 
the practice of medicine or dentistry,^? in the prac¬ 
tice of optometry,^^ in the practice of accountan¬ 
cy,^®*® or in the practice of law;^^ but where a 
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certificate of admission to the practice of law has 
been given, the holder thereof has a vested right 
of which he cannot be deprived except on good 
cause and after proper judicial proceedings.*^® A 
person does not acquire a vested right in a license 
to manufacture or to sell intoxicating liquors,or 


from time to time, the only limita¬ 
tion being that the requirements 
must be reasonable. 

U.S.—^Butcher v. Maybury, D.C. 
Wash., 8 F.2d 155. 

86. U.S.—^Palmetto Fire Ins. Co. v. 

Beha, D.C.N.T., 13 P.2d 600. 

Cal.—^Murrill v. State Bd. of Account¬ 
ancy of Dept, of Professional and 
Vocational Standards, 218 P.2d 569, 
97 Cal.App.2d 709—Corpus Juris 
SecnmaTim cited tn Rosenblatt v. 
California State Board of Phar¬ 
macy, Dept, of Professional and 
Vocational Standards, 158 P.2d 199, 
203, 69 Cal.App.2d 69 —mz parte 
Carlson, 262 P. 792. 87 CaLApp. 684 
—Gregory v. Hecke, 238 P. 787, 78 
Cal.App. 268. 

Pla.—^Mayo v. Market Fruit Co. of 
Sanford. Fla., 40 So.2d 666—State 
ex rel. Biscayue Kennel Club, Inc. 
V. Stein, 178 So. 183, 130 Fla. 617—' 
Prettyman, Inc. v. Florida Real Es¬ 
tate Commission, 109 So. 442, 92 
Fla. 616. I 

HI.—^Lasdon v. Halllhan, 36 N.B.2d 
227, 377 Ill. 187. 

Md.—^Mayor and City Cotmcll of Bal¬ 
timore V. Shapiro, 61 A.2d 273, 187 
Md. 623. 

Minn.—George Benz Sons, Inc., v. 
Bricson, 34 N.W.2d 726, 227 Minn. 

1—^Paron v. City of Shakopee, 32 
N.W.2d 603, 226 Minn. 222, 2 A,Iiw 

R. 2d 1227. 

Mo.—State v, Seebold, 91 S.W. 491, 
192 Mo. 720. 

N.T.—Connelly v. Department of 
Agriculture and Markets, 293 M. 
T.S. 711, 162 Misc. 73. 

S.C.—^Heslep v. State Highway De¬ 
partment of South Carolina, 171 

S. B. 918, 171 S.C. 186. 

Wis.—Olson V. State Conservation 
Commission, 293 N.W. 262, 236 Wls. 
473. 

87 C.J. p 168 note 23. 

Bequiremeut of new proof of cool- 
potency 

License to engage in lawful voca¬ 
tion, granted after proof of com¬ 
petency, does not create a vested 
right to continue to carry on voca¬ 
tion, If there is reasonable grotmd 
for requiring new proof of compe¬ 
tency by a reexamination. 

N.Y.—Selgnious v. IRlee, 6 N.B.2d 
91, 273 N.Y. 44. 

37. AUu—Samples v. State, 98 So. 
211, 19 Ala.App. 478, certiorari de¬ 
nied and affirmed Ex parte Sam¬ 
ples, 98 So. 803, 210 Ala. 644. 

Md.—Aitchlson v. State, 106 A.2d 
496, 204 .Md. 538, certiorari denied, 
16 C.J.S.—75 


Altchison v. State of Md., 76 S.Ct. 

116, 848 U.S. 880. 99 L.Ed. -. 

Mass.—^Lawrence v. Briry, 182 N.B. 
174, 239 Mass. 424. 

Mo.—State v. McIntosh, 103 S.W. 
1071. 206 Mo. 616. 

N.J.—Schireson v. State Board of 
Medical Examiners of New Jersey, 
28 A.2d 879, 129 N.J.Law 203, re¬ 
versed on other grounds 33 A.2d 
911, 130 N.XLaw 670. 

Pa.—Schireson v. Shafer, 47 A. 2d 
665, 864 Pa. 468, 166 A.L.R. 1183. 
Tenn.—State Board of Medical Ex¬ 
aminers V. Friedman, 268 S.W. 76, 
160 Tenn. 162. 

Wis.—State ex rel. Week v. Wiscon¬ 
sin State Bd. of Examiners in 
Chiropractic, 30 N.W.2d 187, 252 
Wis. 32. 

48 aj. p 1067 note 11. 

38. Ind.—^Bennett v. Indiana State 
Board of Registration and Exam¬ 
ination in Optometry, 7 N.B.2d 977, 
211 Ind. 678. 

38.6 Cal.—^Murrill v. State Bd. of Ac¬ 
countancy of Dept, of Professional 
and Vocational Standards, 218 P.2d 
669, 97 Cal.App.2d 709. 

39. U.S.—^In re Isserman, 78 S.Ct 

676, 346 U.S. 286, 97 L.Bd. 1013, re¬ 
hearing denied 76 S.Ct 6» 848 U. 
S. 1, 99 L.Bd.-w 

Siegel V. Ragan, D.C.I11., 88 F. 
Supp. 996, affirmed C.A., 180 F. 
2d 785, certiorari denied 70 S.Ct 
1016, 339 U.S. 990, 94 L.Ed. 1391, 
rehearing denied 71 S.Ct. 12, 340 U. 
S. 847, 95 L.Ed. 621. 

Ind.—^In re Harrison, 109 N.E.2d 722, 
231 Ind. 665—^Hulbert v. Mybeck, 
44 N.E.2d 830, 220 Ind. 630. 

Iowa.—^In re Cloud, 260 N.W. 160, 
217 Iowa 3. 

Mich.—^Ayres v. Hadaway, 6 N.W. 2d 
905, 808 Mich. 689. 

S.D.—State ex rel. Rice v. Cozad, 16 
N.W.2d 484, 70 S.D. 193—In re Hos- 
ford, 252 N.W. 843, 62 S.D. 874. 

Not property right 

The practice of law is hot a prop¬ 
erty right guaranteed or protected 
by state or federal Constitution, but 
a privilege conferred on individual by 
court to further administration of 
justice. 

Minn.—^Petition for Integration of 
Bar of Minnesota, 12 N.W.2d 616, 
216 Minn. 196. 

Xntegratiou of state bar 

The exercise of power of supreme 
court to promulgate order integrating 
the state bar would not violate con¬ 
stitutional rights of any lawyer al¬ 
ready admitted to practice. 
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Minn.—^Petition for Integration of 
Bar of Minnesota, 12 N.W. 2d 615, 
216 Minn. 196. 

401 Pa.—Schireson v. Shafer, 47 A.2d 
666. 364 Pa. 468, 166 A.L.R. 1133, 
S.D.—^In re Applications for Admis¬ 
sion to Practice, 85 N.W. 992, 14 
S.D. 429. 

41. U.S.—Caserta v. Mills, D.C.N.Y., 
28 F.2d 637. 

Ala.—^Bx parte Woodward, 61 So. 296, 
181 Ala. 97. 

Cal.—^Three G. Distillery Corp. v. 
Johnson, 103 P.2d 429, 39 Cal.App. 
2d 431—State Board of Equaliza¬ 
tion of California v. Superior 
Court in and for City and County 
of San Francisco, 42 P.2d 1076, 5 
CaLApp.2d 374—^Martin v. Board 
of Supers of Lake County, 26 P. 
2d 848, 135 CaLApp. 96. 

Colo.—^Board of Comers of Gunnison 
County V. Buckley, 218 P.2d 608, 
121 Colo. 108. 

DeL—^United Cigar-Whelan Stores 
Corporation v. Delaware Liquor 
Commission, 15 A.2d 442, 2 Terry 
74. 

Fla.—^Boynton v. State, 64 So.2d 686 
—State ex rel. First Presbyterian 
Church of Miami v. Fuller, 187 So. 
148, 186 Pla. 788—State ex rel. 
First Presbyterian Church of 
Miami v. Fuller, 182 So. 888, 133 
Fla. 664, rehearing denied 183 So. 
726, 134 Fla. 212. 

Ind.—State ex reL Indiana Alcoholic 
Beverage Commission v. Superior 
Court of Vanderburgh County, 99 
N.E.2d 247, 229 Ind. 483. 

Mass.—Jubinville v. Jublnville, 46 N. 
E.2d 683, 318 Mass. 103, 144 A.L.R. 
1008. 

Mich.—^People v. Schafran, 134 N.W. 
29. 168 Mich. 324. 

Minn,—George Benz Sons, Inc., v. 
Bricson, 84 N.W.2d 725, 227 Minn. 

1—^Paron v. City of Shakopee, 32 
N,W.2d 603, 226 Minn. 222, 2 A.L. 

R. 2d 1227. 

N.M.—^Yarbrough v. Montoya, 214 P. 
2d 769, 64 N.M. 91—Chiordi v. 
Jernlgan. 129 P.2d 640, 46 N.M. 396. 
N.J.—^Zlchemaan v. DrlscolL 46 A, 2d 
620, 133 N.J.Law 686. 

N.Y.—^Prance v. O'ConnelL 124 N.Y. 

S. 2d 771, 204 Misc. 681, affirmed 
126 N.Y.S.2d 207. 282 App.Div. 1011 
—Tammaro v. Bruckman, 18 N.Y.S. 
2d 689, 178 Misc. 958. 

Pa—^In re Quota Act, Co.. 96 Pittsb. 
Leg.J. 9. 

Appeal of Joseph, Quar.Sess., 2 
Fay.L.J. 222. 
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to engage in the business of pharmacyor insur¬ 
ance,or plumbing,or public weighing, ^6 or to 
conduct a billiard or pool room,^« or to operate an 
automobile drivers* school,^®*® or to act as a prize 
fight manager or second.-^®-!® Likewise, one has no 
vested right to engage in the business of auctioneer¬ 
ing free from regulation.^7 


16 C- J.S. 

A person licensed as a peddler has no vested 
right to advertise his goods by public outcry,48 and 
no matter how long continued, no vested rights can 
accrue to solicitors or peddlers to .make private 
residences places for the transaction of their busi¬ 
ness, contrary to the wishes of the owner.48.6 

. Laws regulating the use of property for business 
purposes are considered in § 239 infra. 


C. PEOPERTY RIGHTS 


§ 225. In General 

Various matters have been held to constitute or not 
to constitute vested property rights subject to protection 
under the constitutional guaranty. 

Applying the general rules, discussed supra § 
215, with respect to what constitutes a vested right. 


various rights have been held to constitute vested 
property rights,^^-^® and various other matters have 
been held not to constitute a vested property right 
subject to protection under the constitutional guar- 
aiity.48.5'5 The owner of land has a vested right 


Tenn.—^Howard v. Christmas, 176 S. 
W.2d 821, 180 Tenn. 619—^Hender¬ 
son V. Grundy County Beer Com^ 
mittee, 141 S.W.2d 901, 176 Tenn. 
897. 

Tex.—^Bradley v. Texas Liquor Con¬ 
trol Board. C1V.APP., 108 S.W.2d 
800. 

Wyo.—^State v. Natrona County, 106 
P. 296, 18 Wyo. 168. 

88 CJ. p 499 note 81. 

83 C.J. p 633 note 16. 

Chaodfs ot location 
There is no vested risrht In liquor 
licensee to move location of his li¬ 
cense. 

Colo.—^MacArthur v. Martelll, 266 F. 

2d 969, 127 Colo. 808. 

Property owner 

The owner of property has no 
vested interest In a liquor permit 
issued to his tenant. 

Conn.—Cusano v. Dunn, 74 A.2d 477, 
137 Conn. 20. 

42. CaL—^Rosenblatt v, California 
State Bd. of Pharmaoy, Dept, of 
Professional and Vocational Stand¬ 
ards, 168 P.2d 199, d9 Cal.App.2d 69. 

Da-—State ex rel. Paquette v. Board 
of Pharmacy of Louisiana, 188 So. 
697, 192 La. 661. 

Mich.—^Beeman v. Michigan Bd. of 
Pharmacy, 85 N.W.2d 864, 828 

Mich. 390, appeal dismissed 70 S.Ct. 
68, 338 XT.S. 803, 94 L.Bd 486. 
Minn.—State v. Hovorka, 110 N.W. 
870, 100 Minn. 249, 8 Li.B.A.,N.S., 
1272. 

43. CaL—Ex parte Carlson, 262 P. 
792, 87 Cal.App. 684. 

44. Ky.—City of LouisvlUe v. Coul¬ 
ter, 197 S.W. 819, 177 Ky. 242, L.K. 
A.1918A 811. 

12 C.J- p 969, note 92. 

45. N.T.—Connelly V. Department of 
Agriculture and Markets, 293 N.Y. 

, S. 711, 162 Misc. 73. 

—Davidson v.' Sad^r, 67 S.W. 
64, 28 Ter.Civ.App. 690. " 


46. Neb.—Cole v. Culbertson, 125 N. | 

W. 287, 86 Neb. 160. ! 

12 C.J. p 969 note 96. i 

4i6j5 NiT.—'Pochi V. Splain, 86 N.T. 
S.2d 774. 

46-10 N.Y.—Eboli v. Christenberry, 
114 N.Y.S.2d 311. 

47. . CaL—^Ex parte. West, 243 P. 66. 
75 Cal.App. 691. 

Ohio.—Holsman v. Thomas, 147 N.B. 

760, 112 Ohio St. SSJ. 89 A.L.R. 760. 
4a IlL—Goodrich v. Busse, 93 N.E. 
292, 247 IlL 866, 139 Am.S.B. 886, 
20 Ann.Ca£(. 689. 

4a5 Colo.—McCormick v. City of 
Montrose, 99 P.2d 'SOS, 106 Colo. 
493. 

Idaho.—^RoWe v. City of Pocatello, 
218 P.2d.695, 70 Idaho 843. 

4a50 U.S.—Getz v. City of Harvey, 
C.C.A.I1L, 118 P.2d 817, certiorari 
" denied City of Hiurvey v. Getz, 62 S. 
Ct. 69, two cases, 814 U.S. 628, 86 
L.Ed. 504. 

. Daniels v.. Wagner, D.C.Or., 194 
P. 973, affirmed 206 P. 286, 126 C. 
C.A. 93. 

CaL—Suckow v. Alderson, 187 P. 966, 
182 CaL 247—Hewitt v. State 
‘ Board of Medical Examiners, 84 P. 
89, 148 CaJ. 690. 3 L.RJL,N.S., 896, 
118 Am.St.R. 816, 7 AniuCas. 760, 
Del.—In re Harris* Estate, 44 A.2d 18. 
DL—Smith y.^ Milk .Wagon Drivers* 
Union Lo^l No. 768, International 
Brotherhood of Teamsters, Chauf- 
' feurs, StablCxnen and Helpers of 
America, 56 N.B.2d 644, 323 IlL 
App. 667. 

Minn.—Oelke v. Faribault, County, 70 
N.W.2d 86l .. 

NCv.—^Application of Pilippinl, 202 P. 

. 2d 536, 66 Nev. 17. 

N.J.—^Fidelity Union Trust Go. v. 
Price, 87 A.2d 666, 18 N.J.Super. 
678, affirmed in part and reversed 
in part bn other grounds'93 A.2d 
821. 11 N.J. 90, 86 A.L.Il.2d 980.: 
-Pa.—^Philadelphia' School of Beauty 
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Culture V. State Bd, of Cosmetolo¬ 
gy, 78 Pa.Dlst. & Co. Ill, 62 Dauph. 
Co. 6—Philadelphia School of 
Beauty Culture v. Haas, 78 Pa 
DisL & Co. 97, 60 Dauph.Co. 823. 
Tex.—Gambrell v. Chalk HIU Theatre 
Co.. Civ.App.. 206 .S.W.2d 126. er¬ 
ror refused no reversible error, 
appeal dismissed 63 S.Ct. 1071* 884 
U.S. 814, 92 L.Ed. 1746. 

Paorbloiilar rights 

(1) A negative easement created 
by a building restriction. 

N.C.--City of Raleigh v. Edwards, 71 

S.B.2d‘396, 236 N.C. 671. 

(2) Possession of a license to 
drive; 

N.T.—Moore v. Macduff, 127 N.B.2d 
741, 309 N.T. 36. 

(8) Right of an appropriator of 
public waiter in compliance ^th ex- - 
isting statutory requirements. 

Neb.—City of Scottsbluff v. Winters. 
Creek Canal Co., 63 N.W.2d 643, ‘ 
166 Neb. 723. 

(4) Right of licensed optometrist, 
to practice optometry. 

CaL—^Laisne v. State Board of Op¬ 
tometry. 123 P.2d 467, 19 Cal.2d' 
881. 

(5) Right of qualified entry man 
who enters public lands with intent: 
to enquire title, 

Alaska.—U. S. v. 848.62 Acres of 
Land in Anchorrage Recording Dist, 
10 Alaska 861. 

48.55 U.S.—Siegel v: Ragen, p,C.in,, 
88 P.Supp. 996, affirmed C.A., 180 
P.2d 786, certiorari denied 70 S. 
Ct. 1016. 3.39. U.S. 990; 94 LBd. 
1891, rehearing denied 7l S.Ct. 12, 
340 U.S. 847. *95 LJBJd. 621. 

D.C.—^Pennsylvania Water & Power 
Co. V. Federal Power Commission, 
123 P.2d 156, 74 App;D;a 861, cer¬ 
tiorari denied 62LS.Ct.. 640, 316 U. 
S. 806, 86 L.Ed. 1205. 

Mont.—^Melnecke v. - McFarland, 206- 
P.2d 1012, :i22 Mont. 616. 



16 C. J. S. 

to its lateral support,and, where it abuts on a 
street, he also has a vested right to access to and 
from the street.50 Likwise, where the public inter¬ 
est is not involved, he has a vested right to ex¬ 
cavate on his property without protecting adjoining 
owners’ buildings.^i A statute which embodies a 
custom pertaining to party walls which has existed 
for two hundred years does not deprive a landowner 
of vested rights.52 An indirect restriction on the 
right of alienation, resulting from the denial of the 
probability of alienation to certain classes of pur¬ 
chasers, is not a complete destruction of the power 


CONSTITUTIONAL LAW § 225 

to alienate or a deprivation of a vested right®* 
There are vested rights in a valid contract,®^ in a 
deed,®® in a franchise,®®-® in an area dedicated as 
a park,®®-^o in past due alimony,®®*^® in commissions 
which have been earned and are due,®® in the right 
of policyholders to securities deposited with the 
commissioner of insurance to safeguard their inter¬ 
ests,®*^ in a title which has been confirmed by au¬ 
thorized agents of the government,®® and in the 
interests of purchasers of cemetery lots that the 
premises be used for burial purposes.®* Race 


OkL—^Harris v.. State ex reL Okla¬ 
homa Planningr and Resources Bd., 
261 P.2d 799, 207 OkL 589. 

B.I.—Pawtucket Machinery & Sup¬ 
ply Corp. V. Monroe, 54 A-2d 399, 
73 R.I. 162. 

Utah.—^North Salt Lake v. St. Jo¬ 
seph Water & Irr. Co., 223 P.2d 
677, 118 Utah 600. 

.Particular matters 

(1) Licenses for possession of slot 
and pinball machines. 

Vt.—Sowma v. Parker, 22 A. 2d 613, 
li2 Vt 241. 

(2) Permission to a physician to 
use facilities of a private hospital. 
NT.J.—^Joseph V. Passaic Hospital 

Ass’n, 114 A2d 317, 35 N.J.Super. 
450. 

(3) The prlvilegre of grazing live¬ 
stock on property not belonging to 
the owner of the livestock. 

Mont—Thompson v. Tobacco Root 
Co-op. State Grazing Dist, 193 P. 
2d 811, 121 Mont 446. 

(4) The right to contribution as 
between joint tort-feasors. 

D.C.—Coates v. Potomac Elec. Power 
Co., D.C., 95 F.Supp. 779. 

4i9- N.T.—^In re Rapid Transit R, 
Comrs., 9Q 466, 197 N.T. 81, 

56 L.R,A,N.S., 647, 18 Ann.Cas. 
366. 

Ohio.—^Belden v. Franklin, 28 Ohio 
' Cir.Ct 373. 

Sa N.T.—^In re Bd. of Rapid 
Transit R. Comrs., 90 N.B. 466, 197 
N.T. 81, 36 Ii.R.A,N.S„ 647, 18 Ann. 
Cas. 366. 

McHale v. State, *94 N.T.S.2d 684, 
198 Misc. 887, modified on other 
grounds, 104 N.T.S.2d 981, 278 App. 
Div. 886, amrmed 107 N.E.2d 693, 
“ '804 N.T. 674. 

61. Minn.—^Toung v. Mall Inv. Co., 
215 N.W. 840, 172 Minn. 428, 66 
AL.R. 461. 

62. U.S.—Jackman v. Rosenbaum 
Co., Pa., 48 act 9, 260 U.S. 2.2, 67 
L.Bd. 107. 

‘ 63. Ky.—Ilarris v. Louisville, 177 
S.W. 472, 165 Ky. 55$, 

- 64. La.—^McGee v. Police Jury of 
Caddo Parish, App., 66 So.2d 408, 
affirmed 78 So.2d 424, 225 La. 471, 


j followed in McCrary v. P. J. of 
C. P.. 73 So.2d 431, 225 La. 489, and 
Tuggle V. P. J. of Webster Parish, 
73 So.2d 431, 225 La. 490. 

N.J.—^Fidelity Union Trust Co. v. 
Price, 87 A2d 666, 18 N.J.Super. 
678, affirmed in part and reversed 
in. part on other grounds 93 A.2d 
321, 11 N.J. 90, 36 AL.R.2d 980. 
Wash.—Tonkolf v. Roche Fruit & 
Produce Co., 242 P. 3, 137 Wash. 
148. 

Contzaots of TTiiited BMes 
Rule that vested rights cannot be 
destroyed, divested, or impaired by 
direct legislation applies to contracts 
of United States, since valid con¬ 
tracts are *‘propert 3 ^’ whether obligor 
be a private individual, municipality, 
state, or the United States. 

D.C.—^Deutsche Bank und Bisconto- 
Gesellschaft v. Cummings, 83 F.2d 
654, 66 App.D.C, 297, reversed on 
other grounds 57 S.Ct 869, 800 U. 
S. 116, 81 L.Ed. 646. 

Xieeuie 

(1) Under lease giving landlord op¬ 
tion to terminate lea.se in event ten¬ 
ant should be adjudicated a bankrupt 
or take advantage of any Insolvency 
€U3t, the power to have lease termi¬ 
nate as of date specified in notice by 
landlord gave rise to vested estate in 
real property and such right could 
not be divested without due process 
of law. 

U.S.—^In re Tecbnical Marine Main-^ 
tenance Co., CAN.J., 169 F.2d 548. 

(2) WTiere oil is found pursuant to 
terms of valid existing lease, lessee 
or his assignee has a vested right to 
produce the blL 

Kan.—^Harding v. Sinclair Oil & Gas 
Co., 243 P.2d 199,. 172 Kan. 724.. 
Wadver of restziotloiia 
Where plaintlfiC purchased from a 
city a large tract of land for purpose 
of developing it into a high grade 
residence district, the contract, re¬ 
stricting the use of lots to one-fam¬ 
ily dwellings, and city subseauently 
sold to defendant other lots subject 
to like restrictions, city could not 
subsequently waive the restrictions 
imposed on lots sold to defendant and 
thereby Impair the vested and con¬ 
tractual rights pf plaintiO. i 


N.J.—^Ingannamort v. City of Hack¬ 
ensack, 46 A2d 896, 134 N.J.Law 
103. 

56. Tex.—^Loving v. Clem, Civ.App., 
80 S.W.2d 690, error refused. 

65.5 N.C.—Elizabeth City v. Banks. 
64 S.E. 189, 160 N.C. 407, 22 L.R. 
A.N.S.. 925. 

Vt.—State V. Gibbs, 74 A 229, 82 Vt 
626, 24 L.R.A,N.S., 555, 18 Ann. 
Cas. 525. 

55.10 Tex.—^Maisen v. Maxey, Civ. 
App., 233 S.W.2d 309, refused no re¬ 
versible error. 

66.15 Ill.—Banck v. Banck, 54 N.B. 
2d 677, 322 IlLApp. 369—Igney v. 
Igney, 25 N.E.2d 608. 303 Ill.App. 
668 . 

56. Fla.—^Rogers v. Bandy, 182 So. 
281, 182 Fla. 790. 

Attomay’B sight to fees for serv¬ 
ices rendered under contract in de¬ 
linquent tax suits was not "vested” 
so as to render statute remitting tax 
penalties end depriving attorney of 
fees unconatitutlonaL 
Mo.—State ex rel. McKittrick v. Bair, 
68 aW.2d 64, 333 Mo. 1 . 

Xtuc oollsotoffsP oommissioiiB 
The statute providing for sale of 
state-owned tax certificates would be 
unconstitutional if it by implication 
deprived tax collectors of their com¬ 
missions which would become due 
on the redemption or sale of the 
state-owned tax certificates. 

Fla.—^Rogers v. Bandy, Fla., 182 Sc. 
281, 132 Fla. 790. 

57. Colo.—Cochrane v. Pacific States 
Life Ins. Co., 27 P.2d 196, 93 Colo. 
462. 

63- U.S.—U. S. V. Heinrich, E.C. 
Mont, 1:2 F.2d 988, affirmed, C.C.A, 
16 P.2d 112. 

59. HL—Village of . Villa Park v. 
Wanderer's Rest Cemetery Co., 147 
N.B. 104, 816 Ill. 226. 

Bight to erect montunentB 

The "exclusive and entire right of 
interment or sepulture” conveyed by 
deed to cemetery lot carries with it 
the explicit right to erect monu¬ 
ments, and such right is property or 
at least a vested, interest in land 
which is constitutionally protected 
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seg^gation ordinances cannot validly interfere un¬ 
reasonably with vested rights.59*5 

There are no vested rights in a void contract, 
in the name of a street or in a number originally 
assigned to a house,®^ in the route®^ or use®® of 
highways, in streets,®^ in sidewalks,®® in the con¬ 
tinued use of public canals as streets,®® in the con¬ 
tinuance of any particular schedule of parcel post 


16 C.J.S. 

rates,®®-® in political rights,®^ in the use of the air 
for radio broadcasting,®® in public utility service,®®-5 
in a certificate of public convenience and necessi- 
ty^68.io in the interest of lay members in church 
property,®® in the retention of money converted 
from another,®®*® in the interest of a mere trespasser 
in the land or trees of another,*^® in employees* 
seniority rights under existing agreements,70.6 i^ 


a^nst destriiction, abrldsrement or 
material diminution without consent 
of owner of lot. 

Pa.—SUfer v. Greenmount Cemetery 
Co., 67 A.2d 684, 164 Pa.Super. 634. 
©9-5 Md.—State v. Gurry, 88 A. 646, 
121 Md. 684, 47 Li.R.A.,N.S., 1087, 
Ann.Cas.l916B, 957. 

43 C.J. p 429 note 39. 

60. Ind.—Walb v. Smith, 137 N-B. 

717. 80 Ind.App. 321. 

Tex.—Superior Incinerator Co. of 
Texaa v. Tompkins, Civ.App., 37 
S.W.2d 391, affirmed, Com.App., Su¬ 
perior Incinerator Co. v. Tompkins. 
69 S.W.2d 102. 

VeOidatlon, of defective contract 
Where a transaction between pri¬ 
vate persons is invalid, because of 
an informality or defect affecting the 
public alone, the legislature may by 
subsequent statute waive the objec¬ 
tion, and validate the transaction, 
and this is not a disturbance of vest¬ 
ed rights. 

U.S.—Horst V. U. S., D.C.Ohlo, 283 P. 
600, affirmed, C.C.A, Helmholz v. 
Horst. 294 P. 417. 

61- N.T.—Bacon v. Miller, 160 N.B. 
881. 247 N.T. 311. 

62. Cat—^Holloway v. Purcell, 217 
P.2d 666. 36 Cal.2d 220, certiorari 
denied 71 S.Ct. 196, 840 TJ.S. 883, 
96 L.Bd. 641. 

People V. Thomas, 239 P.2d 914, 
108 Oal.App.2d 832. 

Ky.—State Highway Commission v. 
Mitchell. 44 S.W.2d 683, 241 Ky. 
558 . 

NiM.—^Board of Com’rs of Santa Pe 
County V. Slaughter, 168 P.2d 869, 
49 N.M. 141. 

68- IT.S.—Johnshury Trucking Co. v. 
IT. S., D.aVt., 99 F.Supp. 977— 
Vlsceglla V. tr. S., D.C.N.T., 24 P. 
Supp. 355. 

D.C.—Capital Transit Co. v. H. S., 
D.C.. 97 P.Supp. 614. 

Mont.—State v. Johnson, 243 P. 1073, 
76 Mont. 240. 

3Sf.T.—McHale v. State, 94 N.Y.S.2d 
684, 193 Misc. 887, modified on oth¬ 
er grounds 104 N.7.S.2d 981, 278 
App.Div. 886, affirmed 107 H.B.2d 
693, 804 N.T. 674. 

6A Md.—Chissell v. Mayor & City 
Council of Baltimore, 69 A.2d 63. 
198 Md. 536. 

Pa.—Walnut & Quince Streets Cor¬ 
poration V. MUls. 164 A. 29, 303 Pa. 


25, appeal dismissed 52 S.Ct. 16, 

284 U.S. 673, 76 L..Ed. 498. 

Tex.—City of Wichita Palls v. Bow¬ 
en, 182 S.W.2d 695, 143 Tex. 46, 
154 A.L.R. 1484. 

Blverslon of traffic from mein street 
Where street used by traffic as 
connecting link through city pcissed 
through business section, by side of 
main school building, and was con¬ 
gested with traffic, property owners 
had no vested rights In having traf¬ 
fic continued on street so as to pre¬ 
clude city from participating in loca¬ 
tion of state highway so as to avoid 
business section, there being no 
threat to destroy street as thorough¬ 
fare. 

Pla.—^Morrison v. Parnell, 171 So. 
523, 126 Fla. 886. 

65. U.S.—Campbell v. City of Chi¬ 
cago, C.C.AI11., 119 F.2d 1014. 

N.J.—^B. M. Harrison Market v. 
Town of Montclair, 147 A. 502, 106 
N.J.Bq, 222. 

Sign over sldewaik 
Expenditures on part of building 
owner in erecting large vertical sign 
over sidewalk is authorized by per¬ 
mit from city did not give rise; to a 
vested right to maintenance of sign. 
N.T.—^Mallary, Inc., v. City of New 
Rochelle, 53 N.Y.S.2d 643, 184 Misa 
66, affirmed 61 N.T.S.2d 91, 268 
App.Div. 878, appeal denied 51 N.Y. 
S.2d 768, 268 App.Div. 914, appeal 
denied 62 N.E.2d 391, 294 N.y: 889, 
affirmed 65 N.B.2d 425, 296 N.T. 
712. 

66- Cal.—Wattson v. Bldridge, 278 
P. 236, 207 CaL 814. 

66- 5 D.C.—^Doehla Greeting Cards, 
Inc. v. Summerfield, D.C., 116 P. 
Supp. 68, 

67- La.—City of Gretna v. South 
New Orleans Light & Traction Co., 
4 La.App. 480. 

N.H.—Ainyot V. Caron, 190 A. 134, 
88 N.H 394. 

68. U.S.—Ashbacker Radio Corp. v. 
Federal Communications Comnfie- 
sion, App-D.C., 66 S.Ct. 148, 826 U. 
S. 327, 90 L.Bd. 108. 

American Bond & Mortgage Co. 
V. U. S., CC.A.I11., 62 F.2d 818, 
certiorari denied American Bond & 
Mortgage Co. v. U. S., 62 S.Ct 811, 

285 U.S. 638, 76 L.Bd. 981. 

68.5 U.S.—United States Light & 
Heat Corp. v. Niagara Palls G. & 
B. L. Co., C.C.A., 47 P.2d 667. 
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Conn.—City of New Haven v. New 
Haven Water Co., 46 A.2d 831, 132 
Conn. 496. 

N.T.—O’Sullivan v. Pelnberg, 114 N. 
T.S.2d 616, 201 Misc. 668—Ten Ten 
Lincoln Place, Inc., v. Consolidated 
Edison Co. of New York, Inc., 73 
N.T.S.2d 2, 190 Misc. 174, affirmed 
77 N.T.S.2d 168, 273 App.Div. 903. 
Snbmeteadng 

(1) Landlords, customers of elec¬ 
tric company, have no vested rights, 
constitutional or statutory, in prac¬ 
tice of submetering, which consists 
of purchase of electricity and resale 
to residential tenants. 

N.Y.—Campo Corp. v, Pelnberg, 110 
N.T.S.2d 260. 279 App.Div. 302, af¬ 
firmed 106 N.B.2d 70, 803 N.Y. 995. 

(2) WTiatever investments land¬ 
lords may have made in practice of 
submetering was made at their o^m 
risk in view of landlords* lack of 
vested rights, constitutional or stat¬ 
utory, in practice of submetering. 
N.Y.—Campo Corp. v. Pelnberg, su¬ 
pra. 

I 68.10 U.S.—^American Trucking 

As8*ns V. U. S., 66 P.Supp. 894, re¬ 
versed on other grounds 66 S.Ct 
1499, 326 U.S. 77, 89 L.Bd. 2066, mo¬ 
tion denied 66 S.Ct. 9. 

Po.—Slater v. Pennsylvania Public 
Utility Commission, 98 A.2d 743, 
173 Pa.Super. 404. 

Utah.—^Unlon Pac. R. Co. v. Public 
Service Commission, 135 P.2d 915, 
108 Utah 469. 

69. Pa.—Canovaro v. Brothers of 
Order of Hennlts of St. Augustine, 
191 A. 140, 326 Pa. 76. 

69.6 Ill.—Hire v. Hrudicka, 40 N.B. 
2d 63, 879 IlL 201. 

70. La.—^Pfister v. St Bernard Cy¬ 
press Co., 99 So. 454, 164 La. 675. 

70-5 U.S.—^Napier v. System Feder¬ 
ation No. 91, Railway Bmp. Depti 
American Federation of Labor, D. 
C.Ky., 127 P.Supp. 874—Goodin v. 
Clinchfield R. Co., D.CTenn., 125 
P.Supp. 441. 

Atla.—Steele v, Louisville & N. R Co., 
16 So.2d 416, 245 Ala. 113, reversed 
66 S.Ct 226, 328 U.S. 192, 89 L.Bd. 
178. 

Wyo.—Samuelson v. Brotherhood of 
Railroad Trainmen, Rocky Moun¬ 
tain Lodge No. 862, 151 P.2d 347, 
60 Wyo. 816. 



16 C.J.S. 

unemployment compensation,70.10 j-elief or public 
assistance,70.'i5 in the right of pensioners to the em¬ 
ployees’ pension fund prior to distribution, or to the 
employer’s property or income to pay pensions,7i 
or in a patent issued by the government subject to 
be divested by interference proceedings or by a suit 

in equity.72 

A testator has no vested rights in the execution of 
provisions of his will which cannot be taken away 
by statute before the will becomes effective.73 A 
parent does not have a property right in his minor 
child.73-5 

CofiseQuential damages. Unless given by statute, 
no one has a vested right to be protected against 
consequential injuries arising from a lawful act,74 
and this rule is especially applicable to injuries re¬ 
sulting from the exercise of public powers.74.5 
While a property owner has no vested right in con¬ 
sequential damages from local improvements where 
such damages have not accrued,75 he cannot be de¬ 
prived by an act of the legislature of a right, given 
by statutory or charter provisions, to damages for 
consequential injuries, which has accrued prior to 
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the passage of the statute.76 A statute, passed aft¬ 
er a right to compensation has vested in the owner, 
giving a right to a lessee to damages, which did not 
exist before, cannot cut down, or take from the 
right of the owner to, the damages which had ac¬ 
crued prior thereto.77 Where a city has not pro¬ 
ceeded regularly as prescribed by law, and for that 
reason becomes liable for consequential damages 
caused by an improvement, the right to such dam¬ 
ages cannot be taken away by a subsequent statute, 
although such a statute may provide for a reassess¬ 
ment of the amount of benefits secured to the lot 
owner and which he should pay to the city.7 3 

Government agreements with Indians, An agree¬ 
ment between an Indian tribe and the federal gov¬ 
ernment, whether in the form of a treaty or of a 
statute, creates vested property rights.73 The re¬ 
moval of restrictions on die alienation of Indian 
lands which were imposed in the original agreement 
destroys no vested rights.*® 

Insurance and disability compensation. The rights 
of an insured in an insurance policy,*^ and the 
right of a beneficiary to the proceeds after fulfill- 


90.10 Idaho.—Talley v. Unemploy¬ 
ment Compensation Division of In¬ 
dustrial Accident Board* 124 P.2d 
784, 63 Idaho 644. 

Ky.—Shelley v. National Carbon Co., 
148 S.W'.2d 686, 286 Ky. 602. 

Ohio.—^Moore v. Bureau of Unem¬ 
ployment Compensation, 66 N.E.2d 
620, 73 Ohio App. 862. 

Dworken v. Collopy, Com.Pl., 01 
N.B.2d 664, motion to dismiss over¬ 
ruled 118 N.B.2d 867. 

Pa.—^Department of Labor and Indus¬ 
try v. Unemployment Compensation 
Bd. of Review, 49 A.2d 278, 169 Pa. 
Super. 677. 

9D.15 U.S.—Sweeney v. State Board 
of Public Assistance, D.C.Pa., 36 P. 
Supp. 171, appeal denied 36 P.Supp. 
978, affirmed, C.C.A., 119 P.2d 1023, 
certiorari denied 62 S.Ct. 74, 314 
U.S. 611, S6 L.Bd. 491. 

Cal.—^Kelley v. State Bd. of Social 
Welfare. 186 P.2d 429, 82 Cal.App. 
2d 627. 

R.I.—^Russell V. City of Providence, 
7 R.I. 666. 

Wash.—Senior Citizens League v. 
Department of Social Sec. of 
Wash., 228 P.2d 478, 38 Wash.2d 
142. 

71. 111.—Cowles V. Morris & Co., 161 
N.B. 160, 830 IlL 11. 

73, D.C.—Owen v. Heimann, 12 P.2d 
178, 66 App.D.C. 232, certiorari de¬ 
nied 46 S.Ct 637, 271 U.S. 685, 70 
L.Ed. 1160—Kllng v. Haring, 11 P. 
2d 202, 66 App.D.C. 163, ceiidorari 
denied 46 S.Ct 486, 271 U.S. 671, 70 
L.Ed. 1143. 


73. Ohio.—^Judy v. Trollinger, 144 N. 
E. 44, 110 Ohio St 676. 

73.6 Tenn.—State ex reL “A” v. A 
Licensed or Chartered Child-Plac¬ 
ing Agency, 260 S.W.2d 776, 194 
Tenn. 400. 

Wis.—^In re Adoption of Morrison, 
66 N.W.2d 732, 267 Wis. 625—In 
re Adoption of Morrison, 49 N.W. 
2d 759, 260 Wis. 50. 

74. Fa.—Jackman v. Rosenbaum 

Co., 106 A. 238, 263 Pa 158. 

Wash,—^Pacific Inland Tariff Bureau 
V. Schaaf, 96 P.2d 781, 1 Wash.2d 
210 . 

74.5 Wash.—^Pacific Inland Tariff 
Bureau v. Schaaf, supra 

76. N.T.—^Lawton v. New Rochelle, 
108 N.T.S. 683, 128 App.Div. 832, 
affirmed 87 N.B. 1121, 198 N.T. 666. 

76. U.S.—^Ettor v. Tacoma Wash., 83 
S.Ct 428, 228 U.S. 148, 67 L.Bd. 
773. 

N.T.—103 Park Ave. Co. v. Exchange 
BuiEet Corp., 192 N.T.S. 808, 200 
App.Div. 111. 

44 aJ. p 426 note 44. 

77, N.T.—103 Park Ava Ce. v. Ex¬ 
change Buffet Corp., supra 

78- Wis.—^ECaubner v. Milwaukee, 
.101 N.W. 980, 102 N.W. 678, 124 
Wis. 163. 

79, U.S.—^Morrow v. U. S., Minn., 
243 P. 864, 166 C.CA. 866. 

BeUnanishment of land in ezohaiige 
for allotments 

Under Act Peb, 8, 1887, c. 119 8 5, 

Act Jan. 14, 1889, c. 24, and Act June 

21, 1906, a 8604, relinquishment by 
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Chippewa Indians of lands in ex¬ 
change for allotments in reserva¬ 
tions in trust has been held a valid 
contract creating vested rights of 
which an Indian could not be depriv¬ 
ed against his will. 

U.S.—^Morrow v. U. S., supra 
Vested rights held not created 
Although the Curtis Act, 25 U.S. 
C.A. S 117 note, did prohibit the mak¬ 
ing of per capita payments to the 
tribal treasurer, and they were so 
made in violation of its terms, the 
Curtis Act did not create in the in¬ 
dividual Indians any vested rights, it 
did not constitute an agreement with 
the tribe for the benefit of Its individ¬ 
ual members, but was merely a di¬ 
rection to the agents of the United 
States. 

U.S.—Seminole Nation v. U. S., 98 
Ct.Cl. 600, certiorari granted 62 S. 
Ct. 106, 814 U.S. 597, 86 L.Bd. 481. 

80. U.S.—^Parker v. Riley, Okl., 248 
P. 42, 165 C.C.A. 572, reversed on 
other grounds Parker v. Riley, 39 
S.Ct 406, 260 U.S. 66. 63 L.Bd. 847. 

Minn.—Horn v. Ne-Gon-Ah-E- 

Quaince, 192 N.W. 363. 156 Minn. 
77, certiorari denied NerGon-Ah-B- 
Quaince v. Horn, 44 S.Ct. 6, 263 U. 
S. 701, 68 L.Bd. 614. 

Okl.—^Johnson v. Petty, 281 P. 276, 
188 OkL 208—Starks v. Jolnes, 223 
P. 882, 101 OkL 61. 

81. m.—Jones v. Loaleen Mut. Ben. 
Ass'n, 169 N.B. 254, 337 IlL 431. 

Change of beneflelaxy 
(1) A right given to Insured to 
change named beneficiary without 
his consent is a valuable vested prop- 
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meiit of the conditions precedent,are vested. 
However, as stated in the title Army and Navy § 
85 e, a beneficiary of a war risk insurance policy 
issued by the federal government has no vested 
rights as to future installments, since such a policy 
is founded on a statutory privilege and not on con¬ 
tract, A holder of a nonparticipating life insurance 
policy has no vested right in the organizational 
structure of the company.s^-S. Fraternal insurance 
contracts cannot be considered in the commercial 
sense, they are only mutual promises of every mem¬ 
ber to pay the contract of every other member, and 
there can be no vested right in any provision of the 
contract.^2.10 An assessment by a fraternal benefit 
society on the surrender value of policies, although 
valid for premiums of all policyholders in the future, 
cannot affect the surrender value of existing policies 
as of the date of the assessment, since it would be an 
impairment of a vested right.82*^5 

When an industrial accident occurs to an em¬ 
ployee, the rights and obligations of the parties 
become vested and fixed under* the Workmen’s 
Compensation Law and such rights and obligations 
cannot be ^ther destroyed or enlarged by subsequent 
legislation.^^ Where an employee has received a 
specific injury and the award is payable in weekly 
installments, his right to the full amount of the 
award is a vested right,83.6 and, if the employee dies 


16 C.J.S. 

prior to the expiration of the compensation period, 
the insurer is liable to his heirs for installments 
accruing after his death,83.io but, where the em¬ 
ployee has received a general injury and the award 
is payable in weekly installments, such employee has 
no vested rights in the full amount of the award,83.15 
and if such employee dies before the expiration of 
the compensation period the insurer is not liable to 
his heirs for unmatured mstallments.83.20 a com¬ 
pensation claimant acquires no property right or 
interest by filing a claim for compensation, and 
until an adjudication is made the claimant acquires 
no vested interest in an award.83.25 When com¬ 
pensation installments become due and payable in 
the lifetime of the beneficiary, the right to them 
becomes vested in him absolutely,88.80 b^t as to 
future pa 3 unents, whidi are still to come due, the 
right is not vested absolutely, but in a defeasible 
sense.83.85 Once an award of compensation has 
been made to the dependents of a worlanan who died 
as the result of a compensable accident, the de¬ 
pendents* right to compensation thereunder, both 
as to accrued and to future compensation install¬ 
ments, subject to the exerci^ of sound discretion in 
supervising the manner of pa 3 nment by an industrial 
commission, becomes vested in the dependent as a 
constitutionally protected property right.88.40 An 
award of a life pension by an industrial accident 
commission for permanent incapacity is a vested 


erty interest* protected by constitu¬ 
tional safe^aMs, and is not aifect- 
ed by a statute relating to benefici¬ 
aries’ rights. 

WlB.—Suelflow V. Supreme Lodgei 
Knights and Ladies of Honor, 162 
N.W. 846, 165 Wls. 291. 

(2) Where Insured attempted to. 
change policy by naming new bene¬ 
ficiary not within classes permitted 
under C.S. 5 6508, he was held to 
have waived* ahy vested rights in 
policy issued before passage of act, 
and new beneficiary could not .claim 
under any such, rights. 

N.C.—Andrews v. 'Most Worshipful 
Grand Lodge of North Carolina 
Free & Accepted Order of Masons, 
128 S.B. 4, 189 N.C. 697, 

82. Ark.—Strauss v; Missouri State 
lAte Ins. Co., 66-S.W.2d 299, 188 
, Ark. 286. 

^?right V. Supreme Council' of 
' Catholic Knights and Ladles of 
Apx6ric€w 209 S.W. 879, 183 Ky. 388. 
Tex.—Covington v. Covington, Civ. 

App.; 271 S.W.2d 849. ' 

82.8 Ohio.—^Belden v. Union Central 
Life.,ins.. Co.,’ 66; N.B.2d 629, 143 | 
Ohio St. ^ 829; appeal dismissed 65 
act 129, 323 U.Si 674*, 89 L.Bd. 
548 and Koplin v. Ohio Nat Life 
~ Ink'Co.. 65 act 136, 823 tJ.S. 674, 
19 .LKd.^ 648--State of Ohio ex 


rel. Natl. Life Ass’n v. Matthews, 
Supt of Ins., 49 N.B. 1084, 58 
Ohio St 1, 40 L.R.A. 418. 

Chesbrough v. Western & South¬ 
ern Life Ins. Co., Com.Pl., 81 N.EJ. 
2d 392, affirmed 81 N.B.2d 399, ap¬ 
peal dismissed 79 N.B.2d 909, 149 
Ohio St 578, certiorari denied 69 
, act 50,-336 U.S. 825, 93 L.Bd. 879. 

82.10 La.-r-Lewis v. Columbia Mut 
Life Ins. Co., App., 197 So. 619. 

82.15 Ariz.—State v. Allanza His- 
pano-Americana, ISO P.2d 910, 60 
Ariz. 1, 

83.. Cal.-^Re3molds v... B. Clemens 
Horst Co., 170 P. 1082, 85 CaLApp. 
71L . . 

Me.—Shink v. Augustus Carey & Co., 
113 A. 82, 120 Me. 81. 

I N.J.—A. P, Smith Mfg. Co. v. Court 
of Common Pleas of Bssex County, 
150 A.. 771'. 107 N.J.Law 38. 

Wts.—Oozpfis Jnxls Seoundtuu QLUOt- 
ed in Kleiner v. City of Milwaukee, 
- 70 N.W.2d 662, 664, 270 Wis. 162. 
83J5 Tex.—Southern Underwriters 

V. Lewis, CivA-pp., 160 S.W.2d 162. 

83.10 Tex.»—Southern Underwriters 
Lewis, supra. 

88.15 Tex.—Southern Underwriters 
^v. Lewis, supra.. 

aflCatnred debt 

Where employee's'total Incapacity 
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resulted from a general Injury, com¬ 
pensation awarded was payable In 
weekly Installments for fifty-two con¬ 
secutive weeks from date of injury, 
and, because insurer failed to com¬ 
ply with order of the industrial ac¬ 
cident board, employee exercised his 
statutory right to mature the entire 
claim, and only forty-one weeks ex¬ 
pired at time of employee's death 
which was not caused by injury for 
which compensation was awarded, 
insurer was not relieved, of the elev¬ 
en payments which otherwise would 
not have matured until after em¬ 
ployee's death, since the matured 
debt was a vested right which sur¬ 
vived employee's death. 

Tex.—Southern Underwriters v. Lew- 
is> supra. 

88.20 Tex.—Southern Underwriters 
V. Lewis, supra. 

83.25 N.T.— Pallas v. Mlsericordia 
Hospital, 34 N.T.S.2d 881, 264 App. 
Div. 1. aflarmed 62 N;B.2d 690, 291 
N.T. 692. 

83.30 Minn.—^Todeva v. Oliver Iron 
Min. Co., 45 N.W^Sd 782, 232 Minn. 
422. ' 

83.36 Minn.—Todeva v. Oliver Iron 
Min. Co., supra* - 

8340 Minn.—^Tode'^-v. Oliver Iron 
Min. Co., supra. 
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right which cannot be divested by a subsequent pro¬ 
vision of the workmen's compensation act authoriz¬ 
ing modification of the award if the employee be¬ 
comes able to work.^^ 

Bank depositors. A bank depositor has no vested 
right in bonds deposited by the bank with the state 
treasurer. Nq vested rights of a bank depositor 

in a statutory depositors' guaranty fund are disturb¬ 
ed by a repeal or modification of the statute as to 
procedure,assessment for the fund,S7 or as to the 
issuance of certificates on the guaranty fund.®* A 
bank depositor, on the bank being closed, does not 
have a vested right to have liquidation carried for¬ 
ward in any particular manner.®®*^ 

Fair Labor Standards Act The rights of em¬ 
ployees under the Fair Labor Standards Act, 29 
U.S.C.A. §§ 201-219, are not vested fights,®®-^® but 
are purely statutory rights granted by congress,®®-'!^ 

84. ni. —Arnold & Murdock Co. v. 

Industrial Commission, 145 N.B. 

842. 314 lU. 251, 40 A.Lr.R. 1470. 

85. Md.—^Prostburgr Fidelity Sav. 

Bank v. Vandiver, 93 A. 97$, 126 
Md. 352. 

80 . n.D.—W lrtz V. Nestos, 200 N.W. 

624. 51 N.D. 603. 

87. SJ>.—State V. Smith, 234 N.W. 

764, 68 S.I>. 22. 

88 . Miss.—^Love v. Mangum, 135 So. 

223, 160 Miss. 690. 

88.5 TT.S.—^Doty et al, v. Love, Supt. 
of Banks, Miss., 66 S.Ct. 658, 296 
U.S. 64, 79 L.Ed. 1303, 96 A.L,R. 

1438—Gibbes v. Zimmerman et al., 

S.C., 64 act. 140, 290 U.S.' 326, 

78 L.Ed. 342. 

Ind."—^Budnik v. Citizens Trust & 

Savings Bank of South Bend, 44 
N.E,2d 298, 220 Ind. 410. 

88.10 U.S.—^Fisch v. General Mo¬ 
tors Corp., C.A.Mlch., 169 P.2d 
266, certiorari denied 69 S.Ct. 406, 

835 U.S. 902, 93 L.Ed. 436, and Bate¬ 
man v. Ford Motor Co., 69 S.Ct. 406, 

335 U.S. 902, 93 L.Ed. 436. 

Murray v. Homestead Valve Mfg. 

Co., D.C.Pa., 84 F.Supp. 672, affirm¬ 
ed C.A., Thomas v. Camegle-rlUi- 
nois Steel Corp., 174 F.2d 711— 

Darr v. Mutual Life Ins. Co. of 
New York, D.C.N.Y., 78 F.Supp. 28 
—Jackson v. Northwest Airlines,' 

I).C..Minn., 76 F.Supp. 121, affirm¬ 
ed, GA., 186 F.2d 74, certiorari 
denied 72 S.Ct. 26, 842 U.S. 812, 96 
L.Ed. 614—Kam Koon Wan -V. E. E. 

Black, Limited, D.C.Hawaii; 76 F.' 

Supp. 663—^Hollingsworth v. Fed¬ 
eral Min. Sc Smelting Co., D.C. 

Idaho, 74 F.Supp. 1009—^Role v. J. 

Neils Lumber Co., D.C.Moht., 74 
F.Supp. 812, affirmed* C.A., 171 F. 

' 2d 706—Ackerman v. J. L Case Co., 

^IXC.Wls.,-74 P.Supp. 639—Seese v. 

Bethlehem Steel Co., JD.GMd., 74 


and may be restricted, modified, or abolished -at its 
pleasure,®®-®® at any time before they have-ripened 
into final judgment.®®*®5 The Portal-to-Portal Act, 
29 U.S.C.A. §§ 251-262, which amended the Fair 
Labor Standards Act, does not effect vested property 
rights.®®*®® 

§ 226. Changing Nature or Tenure of Estates 

a. In general 

b. Joint estates 

c. Remainders and reversions 

d. Title by adverse possession 

e. Riparian rights 

f. Validating defective .transfers 

a. In General 

The nature or tenure of vested estates !n property 
may not be destroyed by the legislature. 

The legislature has no power to alter or . to de^ 

88.25 U.S.—Ferrer v. Waterman S. 
S. Corp., D.C.Puerto Rico, 76 F. 
Supp. 601. 

After suit has been commenced 
The provision of Fair Labor Stan¬ 
dards Act enabling employee to re¬ 
cover liquidated damages and attor¬ 
ney's fees in addition to unpaid wag¬ 
es may be withdrawn by congress at 
any time,' even after ■ suit has been 
commenced. 

U.S.—Ackerman v. J. L Case Co., 
U.aWis., 74 F.Supp. 639. 

88.30 U.S.—^Murray v. Homestead 
Valve Mfg. Co., D.C.Pa., 84 F.Supp. 
672, affirmed, C.A., Thomas v. Car- 
negie-Illlnois Steel Corp., 174 F.2d 
711—^Darr v. Mutual Life Ins. Co. 
of New York, D.C.N.Y., 78 F.Supp. 
28—^Bateman v. Ford Motor. Co., 
I>.C.10ch., 76 F.Supp. 178, affirmed, 
C.A, Fisch V. General Motors Corp., 
169 F. 2d 266, certiorari denied 69 S. 
Ct. 405, 336 U.S. 902, 93 L.Ed. 436 
and Bateman v. Ford Motor Co., 69 
S.Ct .406, 336 U.S. 902, 98 L.Ed. 
436—Jackson v. Northwest. Air¬ 
lines, D.C.Minn., 76 F.Supp. 121, af¬ 
firmed, C.A., 185. F.2d 74,’ certiorari 
denied 72 S.Ct 26, 342 U.S. 812, 
96 L.Ed. 614—Hollingsworth v. 
Federal Min. & Smelting Co., D.C. 
Idaho, 74 F.Supp. 1009—^Role v. -J. 
Neils Lumber Co., D.C.Mont.,-74 
F.Supp. 812, affirmed C.A., 171 F. 
2 d 706—Seese v, Bethlehem Steel 
Co., D.CMd., 74 F.Supp. 412, aflElrm- 
ed. C.C.A., 168 F.2d . 68 —Reid v. 
Day & Zimmerman, D.C.ibwa, 73 F. 
Supp. 892, aflarmed, C.C.A., 168 F. 
2 d 356—^May v. General Motors 
Corp., D.GGa., 78 ‘F.Supp. 878 -rr- 
Btert V. AJuminum Co. of Amer¬ 
ica, D.CJ^a., 73 F.Supp. 727—Coch¬ 
ran V. St. Paul Sc Tacoma Lumber 
Co., D.C.Wash., 78 F.Supp. 288. 

Hornbeck v. Dain Mfg. Co., D.C. 
Iowa, 7 PJEI.D. 806. 


F.Supp. 412, affirmed, C.C.A,, 168 
F.2d 58—^Reid v. Day Sc Zimmer¬ 
man, D.C.Iowa, 73 F.Supp. 892, af¬ 
firmed. C.C.A.. 168 F.2d 356—May 
V. General Motors Corp., D.C.Ga., 
78 F.Supp. 878—^Hart v. Aluminum 
Co. of America, D.C.Pa», 78 F.Supp. 
727—Cochran v. St. Paul Sc Ta¬ 
coma Lumber Co., D.C.Wash., 73 F. 
Supp. 288. 

Iowa-—Kemp v. Day & Zimmerman, 
83 N.W.2d 669, 289 Iowa 829. 
88.15 U.S,—Kam Koon Wan v. B. E. 
Black, Limited. D.C.Hawail, 76 F. 
Supp.. 653. 

Iowa.—^Kemp v. Day Sc Zimmerman, 
83 N.W.2d 569, 239 Iowa 829. 
Nature of a ‘‘gratuity” 

The provision of Fair Labor Stan¬ 
dards Act enabling employee to re¬ 
cover liquidated damages and attor¬ 
ney’s fees in addition to unpaid wag¬ 
es is in nature of a gratuity. 

U.S.—^Ackerman v. J. I. Case Co., 
D.aWis., 74 F.Supp. 639. 

88.20 U.S.—Ferrer v. Waterman S. 
S. Corp., D.C.Puerto Rico, 76 F. 
Supp. 601—^Holland v. General Mo¬ 
tors Corp., D.C.N.Y,, 76 F.Supp. 274, 
affirmed C.A., Battaglia v. General 
Motors Corp., 169 F.2d 264, certio¬ 
rari denied 69 S.Ct. 236, 335 U.S. 
887, 93 L.Ed.'426, BHlger v. General 
Motors Corp., 69 S.Ct 236, 336 U.S. 
887, 93 L.Ed. 426, Casheba v. Gen¬ 
eral Motors Corp., 69 S.Ct. 236, 336 
. U.S. 887, 98 L.Ed. 426, and Holland 
V. General Motors Corp., 69 S.Ct 
. 236, 836 U.S. 887, 93 L.Ed. 425— 
Hollingsworth *v. Federal Min. & 
Smelting Co., D.C.Idaho, 74 F.Supp. 
1009-^Role V. J. Nells Lumber Co., 
D.GMont, 74 F.Supp. 812, affirmed, 
C.A., 171 F.2d 706—^May v. General 
Motors Corp., D.GGa., 78 F.Supp. 
878. 

Iowa.—Kemp v. Day & Blmmerman, 
33 N.Wi2d 669, 239 Towa 829. 
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stroy by statute the nature or tenure of vested es¬ 
tates in property.®^ 

Equitable life estate. A grant of an equitable life 
estate in income is a grant of a vested property 
interest, and the legislature may not thereafter 
qualify or extinguish it,®^*5 a statute designating 
the rights of income and principal beneficiaries is 
valid with respect to rights to income which come 
into existence after the effective date of the stat- 
ute,89*io 

b. Joint Estates 

The legislature may not transform estatee held In 
severalty to estates In common, but there is a divergence 
of Judicial opinion as to the power of the legislature to 
change existing joint tenancies into tenancies in common. 

The legislature is without power to transform es¬ 
tates held in severalty to estates in common, since 
such an act would divest individual rights.^® It has 
also been held that the legislature may not change 
existing joint tenancies into tenancies in common, 
but there is other authority to the effect that statutes 
changing existing joint tenancies into tenancies in 
common are valid, as operating merely to render 
the estate more beneficial,and a statute making 
joint heirs tenants in common may embrace es¬ 
tates existing at its passage.93 An act changing 
the tenure of trustees from that of tenants in com- 
mon to that of joint tenants is void as to existing 
trusts.^^ 


Joint bank account. A joint bank account creates 
in each joint tenant a present vested right^^’C 

c. Bemainders and Reversions 

Unless it Is, in effect, a mere expectancy, an estate 
in remainder or reversion constitutes a vested right. 

An estate in remainder or reversion is vested 
from the time the right or title to it is fixed.56 
Therefore, such an estate may not be subjected to 
the payment of a succession tax by a statute passed 
after the vesting of the right to the estate, even 
though the right to its possession and enjoyment 
has not yet accrued,®® and a statute providing that 
advancements made , by remaindermen to the life 
tenant before its enactment shall constitute a charge 
oh the property is void as an attempt to impair tie 
vested rights of remaindermen other than, those 
making the advancements.®^ A statute which mere¬ 
ly postpones the possession of a remainderman or 
reversioner until the end of the current lease year 
after the death of the life tenant has been held not 
to be imconstitutional as impairing vested rights, 
even though made applicable to reversions and re¬ 
mainders in existence at the time.®® A contingent 
remainder constitutes a right of property which 
may not be impaired or destroyed by a statute pass¬ 
ed after its creation,®® tmless the remainder is in 
effect a mere expectancy and no person has any 
vested interest in it.^ The right of the owner of a 
particular estate, under existing law) to bar con¬ 
tingent remainders is not a vested right, and its sub- 


89. Ark.—^Meadows v. Costoff, 264 
S.W.2d 472, 221 Ark. 661-^enkins 

V. Jenkins, 242 S.W.2d 124, 219 
Ark. 219—Corpus Juris Seouudum 
cited in Iiove v. McDonald, 148 S. 

W. 2d 170, 174, 201 Ark. 882, 

Minn,—Caley v. Thomqulst, 94 N.W, 

1084, 89 Minn. 348. 

Neb.—Enterprise Irr. Dist v. Willis, 
284 N.W. 826, 135 Neb, 827. 

Pa .—Silter v. Greenmount Cemetery 
Co., 67 A.2d 584. 164 Pa.Super. 534. 
12 C.J. p 969 note 4. 

BCurderod cobolder 
To divest one bolding by the en¬ 
tireties of all legral title because he 
murdered coholder would be a viola¬ 
tion of the murderer's vested ri^rhts. 
N.J.—Nelman v. HurfC, 93.A.2d 346, 
11 N. J. 66 . 

89.5 Pa.—^In re Warden's Trust, 115 
A.2d 169, 882 Pa. 811—^In re PeWs 
. Estate, 67 A.2d 129, 862 Pa. 468. 

Bight held not inchoate, or mere ex¬ 
pectancy 

- A life tenant's property right Is 
not inchoate or a mere expectancy 
which the legislature may modify or 
extinguish simply because the Quan¬ 
tum of income may vary upon appli¬ 


cation of the Pennsylvania Appor¬ 
tionment Buie. 

Pa.—^In re Crawford's Estate, 67 A.2d 
124, 362 Pa. 468. 

89.10 Pa—In re Crawford's Estate, 
supra 

In re Pew's Estate, Orph., 68 
York Leg.Hec. 181, affirmed 67 A. 
2d 129, 862 Pa 468. 

90. Minn.—Shell v, Matteson, 83 N. 
W. 491, 81 Minn. 88 . 

91. K a n .—Cress v. Hamnett, 68 P. 
2d 61, 144 Kan. 128. 

12 C.J. p 959 note 9. 

98. Miass.—Wildes v. Vanvoorhis, 15 
Gray 139, 

N.H.—^Miller v. Dennett, 6 N.H. 109. - 
12 C.J. p 959 note 10. 

93. N.H,—Stevenson v. Cofferln, 20 
N.H 150, 

94. N.J.—^Boston Franklinite Co. v. 
Condit, 19 N.J.BQ. 894. 

94.5 N.Y.—Hart y. Hart, 81 N.Y.S. 
2 d 764, 194 Misc. 162, affirmed 85 
N.Y,S.2d 917, 274 App.Div. 1036. 

In re Lorch's Estate, 83 N.Y.S.2d 
157. 

Ohio.—Olell V, Hodapp, 195 N.E. 838, 
129 Ohio St. 482, 98 A.L..B. 764. 
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In re Jones’ Estate, App., 122 N. 
B.2d 111—^In re Kessler's Estate, 85 
N.E.2d 609, 86 Ohio App. 240. 

95. N.Y.—In re PeU, 63 N.E. 789, 
171 N.Y. 48, 89 Am.S.R. 791. 67 
L 1 .B.A. 540. 

96. N.Y,—^Xn re Pell, supra 

97. Conn.—Albertson v, Landon, 42 
Conn. 209. 

98. N.C.—^King v. Poscue, 91 N.C. 
116. 

99. U.S.—uffitna I<. Ins. Co. v. Hop- 
pin, HI., 214 P. 928, 131 C.C.A 224. 

Ark.—Corpus Juris Secundum cited 
in Love v. McDonald, 148 S.W.2d 
! 170, 174, 201 Ark. 882. 

I Kan.—Cress v. Hamnett, 68 P.2d 61, 
144 Kan. 128. 

1. Or.—Lee v, Albro, 178 P. 784, 91 
Or. 211. 

interests in trust estate 

Contingent interests in a trust es¬ 
tate to persons not, in esse or not 
determined are not vested rights but 
mere expectancies which may be 
abolished by a statute permitting a 
trustor to revoke a voluntary trust 
N.C.—Stanback v. Citizens' Nat 
Bank of Baleigh, 148 aE. 318, 197 
N.a 292. 
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sequent exercise may accordingly be forbidden by 
statute even as to remainders created prior to its 

passage.2 

Possibility of reverter, A possibility of reverter 
is not a vested right, but a mere expectation of prop¬ 
erty in the future, and so may be defeated by stat- 
ute.2-5 

d* Title by Adverse Possession 

Whore a right or title has been acquired by adverse 
possession, it cannot be divested by a change in the 
statute of limitations. 

Where a right or title has once been acquired 
by adverse possession it cannot be taken away, ei¬ 
ther by the repeal of the statute limiting the time 
within which a suit for the recovery of the premises 
is barred,® or by a change in the requirements nec¬ 
essary to constitute adverse possession^ So long as 
a reasonable time is allowed after the passage of 
the act to prevent its consequences, the legislature 
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may shorten the time required by law for obtaining 
title by adverse possession,^ 

e. Biparian Bights 

The legislature, other than In a valid exercise of the 
police power, may not divest vested property rights of 
riparian proprietors. 

Vested property rights of riparian proprietors in 
a navigable stream and in the land lying under and 
abutting on the stream may not be taken away by 
a statute which is not enacted as a proper exercise 
of the police power.® In like manner, rights of 
riparian proprietors in the land lying under and 
abutting on a stream which is not navigable in its 
natural state may not be taken away by a statute 
declaring the stream to be navigable.^ Thus, the 
right of a riparian owner to make a reasonable, ben¬ 
eficial use of the water of a flowing stream is a 
vested property right which cannot, be confiscated 
by the legislature.® A statute which is merely de- 


8. Ill.—Wood V. Chase. 16S N.B. 470, 
327 Ill. 91—Jennings v. Capen. 161 
K.B. 900. 321 HI. 291. 

N.C.—Plnkham v. Unborn Children 
of Jather Plnkham. 40 S.B.2d 690. 
227 N.C. 72. 

5. C.—^People’s Loan. etc.. Bank v. 
Garlington, 32 S.B. 618. 64 S.C. 
413, 71 Am.S.It. 800. 

а. 5 Colo.—^Union Colony Co. of Colo. 
V. Gallie. 88 P.2d 120, 104 Colo. 46. 

in.—Prall V. Burckhartt, 132 N.E. 

280. 299 IlL 19. 18 A.I 4 .H. 992. 

N.C.—^Bass V. Hoanoke Navigation & 
Water Power Co., 16 S.B. 402, 111 
N.C. 489, 19 I 1 .R.A. 247. 

Wash.—Gillis v. King County, 266 P. 

2d 646. 42 Wash.2d 873. 
Beversionary interest 
Reversionary Interest is nothing 
more than mere expectancy, or hope, 
based upon anticipated continuance 
without change of applicable laws 
of prescription and is not vested 
right protected by Constitution. 
U.S.—U. S. V. Nebo OU Co., C.A.La., 
190 F.2d 1003. I 

8. U.S.—Campbell v. Holt, Tex., 6 
S.Ct 209, 116 U.S. 620, 29 L.Bd. 
483. 

12 C.J. p 969 notes 19, 20. 

4 , Me.—^Kennebec v. Laboree, 2. Me, 
276. 11 Am.D. 79. 

Md.—Thistle V. Frostburg Coal Co., 
10 Md. 129. 

6 . Ark.—^Towson v. Denson, 86 S.W. 
661. 74 Ark. 302. 

Washu—^McAulilf v. Parker, 88 P. 
744,. 10 Wa^ 141. 

б. U.S.—^Mutual Chemical Co. of 
America v. Mayor alnd City Council 
of Baltimore, D.C.Md.. 83 F.Supp. 
881, modlded on other grounds. C. 
C.A., Mayor and City Council of 


Baltimore v. Crown Cork 4 b Seal 
Co., 122 P. 2 d 386. 

Cal.—Pall River Valley Irr. Dist v. 
Mt. Shasta Power Corporation. 259 
P. 444. 202 Cal. 56. 66 A.L.R. 264. 
Md.—^Mayor and City Council of Bal¬ 
timore V. Canton Co. of Baltimore, 
47 A.2d 775, 186 Md. 618. 

Neb.—City of Fairbury v. Pairbury 
Mill & Elevator C©., 243 N.W. ,774, 
123 Neb. 688 . 

Ohio.—^Lake Front-Bast Fifty-Fifth 
St Corp. V. City of Cleveland, 7 
Ohio Supp. 17, affirmed, App,, 36 
N.B.2d 196. 

Tex,—^Pendery v. Panhandle Refining 
Co., Clv.App„ 169 S.W.2d 766, er¬ 
ror refused. 

12 C.J. p 960 note 24. 

Decreed priority to the use of wa¬ 
ter for irrigation is a vested right 
Colo.—^La Plata River & Cherry 
Creek Ditch Co. v. Hlnderlider, 25 
P.2d 187, 93 Colo. 128, appeal dis¬ 
missed BCinderlider v. Da Plata 
River & Cherry Creek Ditch Co., 
64 act 557. 291 U.S. 650, 78 D.Bd. 
1044. 

ISaiAtenanoe of dam 

Landowner erecting dam to pro¬ 
tect land in 1906 acquired vested 
right to maintain dam as originally 
constructed. 

Tex.—^Thomas v. Bunch, Civ.App., 
41 S,W.2d 869, affirmed Bunch v. 
Thomas, 49 S.W.2d 421, 121 Tex. 
225. 

Notioe by seoretary of interior 
Notice issued by secreta^ of in¬ 
terior expressly limiting measure of 
water right of water users in Sunny- 
side division of Taklma reclamation 
project to three acre-feet and provid¬ 
ing that water in excess of ^ee 
acre-feet might be rented by water 
users and money collected applied to 
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pa 3 nnent of unsecured portion of res¬ 
ervoir system of Yakima project was 
a nullity, as unauthorized and consti¬ 
tuting an attempt to destroy vested 
rights. 

Wash.—Lawrence v. Southard, 78 P. 

2d 722. 192 Wash, 287. 

Proper exeroise of police power 

(1) Although defendant under li¬ 
cense from riparian owner had long 
used portion of lake within city lim¬ 
its for moorage of hts houseboat and 
had thus acquired a vested right, 
such right was subject to action of 
city within its police power in enact¬ 
ing ordinance prohibitinir anchoring 
of houseboat used as a residence up¬ 
on waters of lake. 

Idaho.—State v. Finney, 160 P,2d 
130, 65 Idaho 680. 

(2) The act to conserve, protect, 
control, and regulate the use, devel¬ 
opment, diversion, and appropriation 
of water for beneficial and public 
purposes, and to prevent waste and 
unreasonable use of water, is not 
unconstitutional as taking of pre¬ 
existing vested riparian rights of 
down stream owners. 

Kan.—State ex rel. Emery v. Knapp, 
207 P.2d 440, 167 Kan. 646. 

7. XU.—^People v. Economy Light, 
etc., Co„ 89 N.E. 760, 241 HI. 290, 
appeal dismissed 34 S.Ct. 973, 234 
U.S. 497, 58 L-Ed. 1429. 

a Or.—Dill V. KlUlp, 147 P.2d 896. 
174 Or. 94—^Broughton v. Stricklin, 
28 P.2d 219, 146 Or. 269, rehearing. 
denied 30 P.2d 332, 146 Or. 269— 
In re WiUow Creek, 144 P. 505, 74 
Or. 592, modified on other grounds 
146 P. 476, 74 Or. 692. 

S.D.—St. Germain Irr. Ditch Co. v. 
Hawthorn Ditch Co., 148 N.W. 124, 
82 S.D. 260. 
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claratbry of the existing law as to underground wa¬ 
ters,^ or which makes definite the rights already 
existing of riparian owners,^® does not impair vested 
rights, A grant by the legislature to a city of 
so much of the shore and soil under a tidal stream 
as is within the city boundaries disturbs no vested 
rights of riparian proprietors, as such an act 
amounts to no more than a grant to the city of 
such rights as the state possessed.^^ The rights of 
alluvion by accretion and to soil uncovered by re¬ 
liction are vested property rights ,*^2 but one who ac¬ 
quires title ^to tidelands from the state obtains no 
vested right to possible future accretion thereto 
which cannot be cut off by subsequent legislation.^^ * 
The right to have surface waters due to precipita¬ 
tion pass to the land below in its natural state is 
a Vested right under the civil law,i^ and grants 
made by public authorities under the civil law are 
nbt affected by the adoption of the common laW as 
a rule of decision.^® 

-A compact between states providing for a rota¬ 
tion of water of an interstete stream does not 
take any vested rights from a company which has 
been awarded greater water rights from one of the 
states, since a state can award no greater amount 
than its share.^® 

f. Validating Defective Transfers , .. 

The validation by the legislature of a prior defective . 


conveyance does not deprive the grantor of vested rights, 
but ft cannot operate to divest the title of a bona fide 
purchaser or the lleii of a mortgagee or Judgment credi¬ 
tor acquired prior to the passage of the act. 

While an act of the legiskture curing a prior de¬ 
fective conveyance is valid as against the grantor 
and his privies in title,or at whose instance it 
was enacted,^8 it cannot operate to divest the title 
of a bona fide purchaser,^^ or the lien of a mort- 
gagee,20 or judgment creditor,^ acquired prior to 
the passage of the act. However, such statutes do 
not impair rights acquired after the taking effect of 
the act22 After a deed of gift becomes void for 
failure to register within a prescribed time, curative 
acts cannot ratify it for such would divest rights of 
the grantor.^3 . Deeds from a public oflficer may not 
be validated, where, at the time of their execution, 
the oflGicer was without jurisdiction to make them,24 
and, in like manner, the legislature cannot validate 
the conveyance by a husband of his wife’s dower 
under a void power of attorney from her,25 The 
wife’s failure to sign a deed'to community property 
is not merely a defect; it is a failure of a necessary 
party which may not be cured by a subsequent stat- 
ute.2® Where no vested rights are ■ impaired, a 
defective tax deed may be validated by a subsequent 
statute,27 but an act validating a tax title .of the 
state where it was void before impairs vested pri¬ 
vate rights and is void.2^ 


9i N’.M.—^Yeo v. Twee^, .286 P. 970, 
34 K.M. 611. ! ^ 

10. U.S.—Bergman v. Kearney, D.C. 
Nev., 241 P. 884. 

Or.—^In re Hood Biver,' 227 P. 1065, 
’ il4 Or. 112, error dismissed Pacific 
Power & Light Co, v. Bayer, 47 S, 
Ct. 245. .278 U.S. 647, 71 L.Bd. 821. 
Utah.—^3B3den Irr. Co. v. District 
Court of Weber County, 211 P. 957, 
61 Utah 108. . 

11. U.S.—Mobile Transp. Co. v. Mo- 
bUe, Ala., 28 S:Ct. 170, 187 U.S. 
479, 47 L.Bd. 266. 

12. U.S.—Humble Oil & Refining. Co. 
.V. Sun Oil Co.. O.A.Te3L, 190 P.2d 
191, rehearing denied 191 F.2d 705. 

Ohio.—Lake BTont-Bast Fifty-Fifth 
•St. Corp. V. City of Cleveland, 7 
Ohio Supp; 17, affirmed, App., 3*6 
196; 

Tex,—Manry v, Robison, 56 S.W.2d 
488, 122 Tex. 213. 

45 <1L p 526 note 26. 

13. U.S.—Western Pac. R. Co. y. 
Southern Pac. Co., Cat, 151 F. 876, 
SO C-CIA. 606..: 

1^ Tex.—^Miller v. Letzerich, 49 S. 
,W.2d 404, 121 Tex.‘ 248, 85 A-llR. 

18. Tex—^MiUer v. Letzcbrlch^ supra. 


16- U.S.—^Hinderlider v. La Plata 
River & Cherry Creek. Ditch Co., 
Colo., 58 S,Ct. 803, 304 U.S. 92, 
.82 L.SId. .1202, rehearing denied,5.9 

. S.CL 56, 305 U.S. 668, 83 L.Ed. 433. 

17- CaJ.—San Francisco v. Beide- 
man, 17 Cal. 443—Hart v. Burnett, 
16 Cal. 530. 

12 C.J. p 960 note 30. 

Curative acts as to deeds and other 
; instruments as restrospectiye and 
ex post facto laws see. Infra § 484. 

Deed mode by state 

The legislature may validate a de¬ 
fective deed made by the state with¬ 
out affecting vested rights. „ 

Iowa.—^Hester v. Grpneweg & 
Schoentgen Co., 164 N.W;. 186, 182 
Iowa 835. 

18; Pa.—Caverow v. Mutual Ben. L. 

, ms. Cp., 52 Pa. 287J. 

19. Md.—Grove v. Todd, 41 Md. 683. 

« 20 Am.R. 7*6. ' • 

>12 C.J. p 960 note. 82. 

ao. CaI.-^Mtller v. McKenna, 147 *P. 

. 2d 531, 28 C^:2d 774.' 
lU.—rSteger v. Ti?avellng Men’s Bldg;, 
etc.. Assoc., 70 236, 208' Ill 

;'^286, 100 AnLS.B. 225. ‘ 

12 C.J. p 960 note 3$: ^ 

im 


21. Va.—Danville Merchants' Bank 
V. Ballou, 82 S.B. 481,- 98 Va. 112, 
81 Am.S.R. 715, 44 D.R.A. 806. 

12 C.J. p. 960 note 34; 

22. Iowa—Ferguson v. Willlatos, 13 
N.W. 49, 68 Iowa...717. 

12 C.J. p 960 note 36. 

23- N.C.—^Bboth v. Hairston, 141 S. 
B. 480, 196 N.C. 8. 

24. Mi nn .—Olson v. Cash, 107 N.W. 
557, 98 Minn. 4. 

25. Iowa—Swartz v. Andrews, 114 
N.W. 888, ,137 Iowa 261, 126 Ajn.S. 
R. 286. 

26. Puerto Rico.—Martinez v. May, 5 
Puerto Rico Fed. 682. 

27. ' Md.—^McMahon v. Crean, 71 A 
995, 109 Md. 652. 

l^efeotiye notioe of tax sale 

statute which validates a tax 
saib which is defective because of 
insufficient notice does hot deprive 
the o^er of a vested right* If the 
right of redemptiori is hot taken 
away. . . , ^ 

W^ya-r-WhiW vl Walter Wickham &’ 
" Son, i65 .S.B, 806, li2 W.Va 676. 

'28. ikiss.—^Dingey v. Paxtbn, 60 
: Miss. 1068.' - ' : . 
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§ 227. Rights Acquired by Marriage 

a. In general 

b. Dower 

c. Curtesy 

<L Community property 

a. In (xeneral 

. Vested rights acquired at the time of marriage can¬ 
not be disturbed by subsequent iegisiation. 

Vested rights acquired by virtue of the law exist¬ 
ing at the time of marriage cannot be disturbed by 
subsequent legislation.^^ Thus, a husband’s interest 
in his wife’s personal property owned at the time 
of the marriage,^® or acquired after the marriage 
and before a change in the law,8i is a vested right 
which cannot be impaired by subsequent legislation. 
In some jurisdictions, the right of the husband to 
his wife’s choses in action is not r^arded as vest¬ 
ed, and this right may be taken away at any time 
before the choses are actually reduced to posses¬ 
sion but in other jurisdictions the right to re¬ 
duce his wife’s choses in action to possession be¬ 
comes vested on the marriage and the accrual of 
the right, and it may not be impaired by a statute 
thereafter enacted.^^ Xhe husband’s marital rights 
to the use, possession, and control of his wife’s real 
properly and to the rents and profits thereof be¬ 
come vested on the marriage,or on the subsequent 
acquisition of Ihe property by the wife.^5 A hus¬ 
band’s contingent or expectant rights in his wife’s 
property are not such a vested interest as may not 
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be changed, modified, or wholly abolished,and it 
has been held that the right of a husband to the fu¬ 
ture rents of his wife’s property is a contingent one 
and that the legislature has power to take it away, 
before the contingency has ceased and the right has 
developed into one in prsesenti.^^ A marriage does 
not create in the husband a vested right in the prop? 
erty which his wife may afterward acquire so that 
an act securing to the wife’s separate use all the 
property which she should acquire is not unconsti¬ 
tutional as to property acquired by her after such 
act was passed.*8 a wife has no vested estate in 
her husband’s personal property.** A wife’s exr 
pectant rights, under a statute giving her a certain 
portion of her husband’s real estate in fee simple on 
his death, may be abridged or taken away by a stat¬ 
ute passed before such rights become vested by,the 
husband’s death.^* 

The right of the husband under existing law to 
convey property then owned by him without his 
wife’s joining in the conveyance is a vested right 
which may not be taken away by a statute requiring 
the wife’s joinder in the conveyance,^! ahd the same 
is true of ^e wife’s right to convey land without the 
joinder of her trustee in the conveyance.^* The 
same principle applies to a change of beneficiary in 
a life insurance policy.^* A statute requiring both 
spouses to join in a conveyance of a homestead 
does not deprive the wife of a vested right where 
prior to the statute a wife had no right to convey 
separately.^^ 


29. Ark.—^Meadows v. Costoffi 254 S. 
W:2d 472, 221 Ark- 561—Jenkins v. 
Jenkins, 242 S.W.2d 124, 219 Ark. 
219. 

S.C.—Outlaw V. Barnes, 94 S.B. 868, 
108 S.C. 451. 

12 CJ. p 960 note 40. 

30. —Conn v. Wliite, 224 S.W. 
764, 189 Ky. .l85. 

12 C.J. p 960 note 41. 

31. Cal.—^In re Thornton’s EJstate, 
33 P.2d 1, 1 Cal.2d 1, 92 Jl.Jj.IL 1343. 

MASS. —Dunn v. Sargent, 101 Mass. 
536. 

NT.Y.—Westervelt v. Gregg, 12 N.T. 

202, 52 Am-D. 160. 

S.C.—Shuler v. Bull, 15 S.C. 421. 

32.. Ky.—Conn v. White, 224 S.W. 
764, 189 Ky. 185. 

12 C.J. p 960 note 43. 

33. Mo.—Winn V.-Riley, 52.-S.W. 27, 
151 Mo. 61, 74 Am.S.R. 617. 

42 C.J. p 960 note 44.,. 

34. Mo.—Vanata v. Johnson, 70 S.W. 
687, 170 Mo. 269. 

12 C. J. p 961 note 46. 

35.. Ky.—Rose ,v. Rose, 46 S.W. 524, 

104 Ky. '48; 20 Ky.L. 417, 84 Am. 
S.R. 480, 41 liR-A. 368.' ^ 


S.C.—Bouknlght v. Epting, 11 S.C. 
,71. ... 

36. S.C.—Scheper v. Scheper, 118 S. 
. m 178, 125 S.C.. 89. 

of Ixuniraaoe poUoy 
Where policy insuring husband’s 
Ufe was Issu^ for sole benefit of 
wife prior to Enactment of Ky.Si S§ 
654, 655, pro'^ding that such policy 
inures to her separate use and bene¬ 
fit and that of her children inde¬ 
pendently of husband, the ‘ right to 
benefits, on wife’s death after such 
statutes had taken effect, passed to 
her children not'crithstandlng hus¬ 
band’s common-law right to benefits 
of such pol^y on being predeceased 
by wife, since such right was a mere 
expectancy, and hot a vested right 
which could not he affected by such 
statutes. 

Ky.—Conn v. White, 224 S.W. 764, 
189 ky. 185. 

37- Tenn.—^Parlow v. Turner, 178 S. 
W. 766,432 Tenn. 889. 

3S. R.I.—Taft V. Cannon, 84 A. 148. 
Sia^Witte v. Clarke, 17 S.C. 813.' 

12 C.J. p 961 note 61. 
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39. Ky.—Osier’s Ex’r v. Ohlman, 218 
S.W. 187, 187 Ky. 341. 

4a Minn.—Griswold v. McGee, 112 
N.W. 1020, 113 N.W. 882, 102 Minn. 
114, 12 Ann.Cas. 186. 

41. OkL—Corpus Staig qnoteA in 
Barnett v. Sanders, 247 P. 55, 57. 
121 Okl. 14. 

12 C.J. p 961 note 48. 

However, it has been held that a 
statute providing that no convey¬ 
ance by the husband of any Interest 
in his wife’s realty, shall he valid 
unless she Joins in the conveyance 
may be made to apply to property 
theretofore acquired by the wife, as 
the legislature may at all times pre¬ 
scribe the mode of conveying prop¬ 
erty. 

Yt —^Peck V. Walton, 26 Vt. 82. 

42. W.Va.—Johnson, v. Sanger, 22 S. 
B. 645, 49 W.Va. 406. 

43- 'Wis.—^Boehmer v. gaiir, 144 27. 
W. 182, 166 Wis. 166. 

44. Tex.—^Lawson. v.. r Armstrong, 

; Civ.App., 227 . S.W. .687, .diamlssed 
for want of Jiudsdietion-• 
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Parties to a marriage contract cannot have vest¬ 
ed property rights in the purely domestic relation.^® 
A divorce statute which leaves the wife^s right to 
claim alimony and to the settlement and division of 
community property unimpaired does not divest 
vested rights.^® A statutory amendment which 
precludes alimony and maintenance after the re¬ 
marriage of the recipient does not apply to or 
affect any vested right^®-^ Past-due installments 
of alimony and support money are a vested 
right>®*io A judgment for alimony creates a vested 
right in the wife to receive a definite sum of mon- 
ey.46.16 Acts validating marriages previously cele¬ 
brated, giving a deserted wife the rights of a 
feme sole trader,^8 and making the property of the 
wife liable for the family expenses,have been held 
not to impair any vested rights. 

Widow's yearns allowance. The widoVs year’s 
allowance is a vested right,49-5 and it may not be 
limited except by statute.^^-io As a vested right 
of property, it may not be taken away except by 
waiver or surrender by the widow herself or by her 
personal representative in case of her death>8-i6 
It is not divested by the widow’s death or any other 


16 aj.s. 

contingency occurring after the amount thereof is 

fixed and allowed.^8.20 

bb Dower 

Generally, a married woman’s right to dower In her 
husband’s real estate Is not a vested right prior to the 
death of the husband. 

Quoted In: Va.—^Turner v. Turner, 89 S.B. 299, 802, 185 
Va. 606. 

Notwithstanding a few cases holding the con- 
trary,5<> the general rule is that a married woman’s 
right to dower in her husband’s real estate is, dur¬ 
ing the coverture, a mere inchoate right, which may 
be abridged or taken away by statute at any time 
before the death of her husband.®^ A defective 
conveyance or release of dower made by a married 
woman may be validated by a statute taking effect 
at any time before her husband’s death,®^ there 
is also some authority to the contrary.53 Im¬ 
mediately on the death of her husband the wife’s 
dower becomes a vested interest which may not in 
an 3 rwise be taken away or. impaired by the legisla¬ 
ture.®^ In like manner, if under the statutes in ef¬ 
fect at the time .of divorce the wife’s dower thereby 
becomes vested, it may not be impaired by a sub- 


45. La.—Stallings v. Stallings, 148 
So. 887, 177 La. 488. 

Statute statisg cause for divazee 
A Statute making It a. cause of 
divorce that a'married person bring¬ 
ing the suit has resided In the state 
continuously for seven years or 
more and lived continuously separate 
and apart from his or her spouse 
during that period, does not divest 
vested rights. 

Xj8l —^Lepenser v. Q-rlflan, 88 So. 839, 
146 La. 684. 

48. La-—^Hurry v. Hurry, 81 So. 378, 
144 La. 877. 

4 . 3.5 Ill.—Adler v. Adler, 26 N.E.2d 
594, 873 Ill. 361, certiorari denied 
61 S.Ct. 29, 811 XJ.S. 670, 86 LEd. 
430. 

Banck v. Banck, 54 N.E.2d 677, 
322 IlLApp. 369. 

46.10 Ill.—ShufC V. Pulte, 100 N.E. 

2d 602, 344 UlApp. 167. 

48.15 lowa-^—^Siver v. Shebetka, 65 
N.‘W'.2d 173, 246 Iowa 965. 

47. CaL—^Macedo v. Macedo, 84 P.2d 
652, 29 Cal.App.2d 387. 

Conn.—Goshen v. Stonington, 4 Conn. 
209, 10 Ain.D. 121. 

48. Pa.—Moninger v. Ritner,. 104 
Pa. 298. 

4% IlL—Myers v. Pleld, 84 N.B. 424, 
146 IlL 60. 

49.5 Ga.-rrMashbum v. Mashbum^ 13 
S.B.2d 190, : 64 Ga.App. 388. 

Ohio.—In re Croke’s Estate, 99 N.E. 
. , 2d 483, 166 Ohio St. 434. ' ^ 

' Monger v. Jones, 108 N.E.2d lid, 
91 Ohio App. 246. 


49JLO Ohio.—^In re Croke’s Estate, 99 
N.B.2d 483. 166 Ohio St 434. 

49.15 Ohio.—In re Croke’s Estate, 
supra. 

49.20 Ohio.—^Monger v. Jones, 108 
N.B.2d 116, 91 Ohio App. 246. 

60. Md.—Grove v. Todd, 41 MdL 633, 
20 Am.R. 76. 

N.J.—Gerhardt v. Sullivan, 162 A 
663, 107 N.J.Bq. 874—^In re Alexr 
ander, SO A 817, 58 NT.J.Ea. 96. 

12 O.J. p 961 note 66 . 

6 L U.S.—^Fletcher v. Felker, D.CC 
Ark., 97 F.Supp. 766. 

Ark.—Skelly Oil Co. r. Murphy, 24 
S,W.2d 314, 130 Ark, 1023—WoottCn 
V. Keaton, 272 8.W. 869, 168 Ark. 
981. 

Flal—Adams v. Adams, 2 So;2d 865, 
147 Fla. 267, appeal dismissed 
O’Keefe v. Adams, 62 S.Ct 99, 814 

U. S. 672, 86 L.Bd. -464. 
Ill.-^lassen v. Heath, 68 N.E.2d 889, 

389 HL 183-^choellkopf v. De 
Vry. ^ N.B.2d 767, 366 IlL 89, 110 

AL. R. 611—Weyer v. Barwell, 168 
N.E. 476, 327 Ill. 214. 

Virgin v. Virgin, 91 IlLApp. 188, 
afiarmed 59 H.E. 686 , 189 Ill. 144. 
Iowa.—Chamberlain v. Anderson, 190 
NT.W. eOlVlSS Iowa 886 , 26 AL.R. 
967—Byington v. Carlin, 125 N.W. 
. 283, 146 Iowa. 701. 

Kan.—OozpEUi Jaz4s dted in Ham- 
bUn V. Marchant 180 P. 811, 813, 
104 Kan. . 689. 

Mo.—Conway v. Robinson, 178 S.W. 
16A 
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IT.T.—re Bachmann’s Estate, 272 
N.T.S. 467, 161 Misc. 761. 

Ohio.—Goodman v. Gerstle, 109 NM 
2d 489, 168 Ohio St 353. . 

Or.—^D*. S. National Bank of Portland 
V. Pcmlels, 177 P.2d 246, 180 Or, 
366, 171 AL.R. 644. 

W.Va.—Ruby v. Ruby, 163. S.E 717, 
112 W.Va. 62. 

12 O.J. p 961 note 57. 

Effect as to rights of creditors 
. A statute which attempts to con¬ 
vert a wife’s inchoate right Into a 
vested one on a sale under a mort¬ 
gage executed before its passage is 
unconstitutional, as impairing the 
creditor’s contract right to all the 
land, subject only to the ^fe’s in¬ 
choate Interest. 

Ind.—^Helphenstine v. Meredith, 84 
Inf 1. 

52.' U.S.—^Randall v. Krelger, O.C. 
Minn., 20 P.Cas.No.11,554, 2 Dill. 
444, affirmed 23 Wall. 137, 23 L.Bd. 
• 124. 

Mass.—Johnson v. Pay, 16 Gray 144. 
N.T.—Moore v. New York, 6 N.T. 
Super. 466, affirmed 8 N.T. 110, 69 
Am.D. 473. 

63. IlL—Russell v. Rumsey, 36 IlL 
362. 

Md.—Grove v. Todd. 41 Md. 638. 20 
Am.R. 76. 

54. Iowa,—^Bottorff v. Lewld, 96 N. 

W« 262, 121 Iowa 27. 

R.I,—Talbot V.. Talbot, 14 R.L 67. 

12 0. j. p .961 note 60. 
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sequent statute.^® The title of a grantee from the 
husband alone, acquired under existing law giving 
the husband the right to pass title by his sole con¬ 
veyance, may not be impaired by a subsequent stat¬ 
ute giving the wife dower,56 nor may the dower 
right of a widow which has become vested by the 
death of her husband be afterward enlarged at the 
expense of the heirs, qj. Qf ^ purchaser from 
the husband.58 A statute divesting a grantee of land 
of one third of the fee and vesting the same in 
the deceased grantor's widow is unconstitutional 
and void.59 A statute restoring to married women 
the common-law right of dower is unconstitutional 
HI so far as it is applicable to marriages contracted 
and land acquired by the husband previous to its 
passage,®® although not as to land acquired by him 
after its passage, although the marriage was en¬ 
tered into before.®^ 

c. Curtesy 

The right of husband to curtesy In his wife’s real 
property Is not vested until all the requirements of cur¬ 
tesy Initiate have been fulfilled. 

Until all the requirements of curtesy initiate have 
been fulfilled, the husband's right to curtesy in his 
wife's real property remains inchoate, and therefore 
subject to legislative control.®^ If, however, there 
have been marriage, birth of issue, and title in the 
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wife during coverture and after birth of issue, the 
husband has acquired the estate in the property 
known as curtesy initiate, a vested estate of which 
he may not be deprived by statute.®® Where the 
right of curtesy initiate is absolished by the leg¬ 
islature before the acquisition of property, the hus¬ 
band has no vested right after the acquisition of the 
property.®^ After a right of curtesy vests on the 
death of the wife, it cannot be destroyed by the leg¬ 
islature.®® 

d. Community Property 

Under statutes defining the respective Interests and 
rights of husband and wife In community property, one 
spouse has a vested Interest in one half of the earnings 
of the spouses. 

. Under statutes defining the respective interests 
and rights of husband and wife in community prop¬ 
erty, one spouse has a vested interest in one half of 
the earnings of the spouses.®®-®® A statute giving 
community property to the survivor vests no right 
in the survivor, prior to the death of the spouse, 
which the legislature may not take away.®® As to 
whether or not the husband's power of alienation of 
community property may be taken away by legis¬ 
lation enacted after its acquisition there is- a sharp 
conflict of opinion, some authorities holding that 
his power may be abolished,®^ and others that it 
may not.®® A statute providing that the personal 


65. Me.—^McAllister v, Dexter, etc., 
R. Co., 76 A. 891, 106 Me. 371, 378, 
29 Ii.R.A,N'.S., 726. 21 Ann.Cas. 
486. 

66. Minn.—^Morrison v. Rice. 29 NT. 
W. 168, 36 Minn. 436. 

N.C.—Wesson v. Johnson, 66 N.C. 
189—Sutton V. Askew, 66 N.C. 172, 
8 Am.R. 500. 

67. Iowa.—^Bottorff v. Lewis, 96 N. 
W. 262, 121 Iowa 27. 

68. Ind.—^Frantz v. Harrow, 18 Ind. 
607—Strong v. Clem. 12 Ind. 37, 74 
Am.D. 200. 

68. Ind.—Carr v. Brady, 64 Ind, 28. 
12 C.J. p 962 note 66. 

60. N.C.—^Reeves v. Haynes, 88 N.C 
810. 

12 C.J. p 962 note 66. 

61. N.C.—O'Kelly v. Williams, 84 N, 
C. 281. 

62. Kan.—Corpns Juris cited la 
Hamblin v. Marchant, 180 P. 811, 
813, 104 Kan. 689. 

Tenn.—^bay v. Burgess, 202 S.W. 911, 
139 Tenn. 659, L..R.A1918H 692. 

12 C.J. p 962 note 69. 

6& N.J.—Anastasia v. Anastasia, 
47 A2d 879, 138 N.J.Eq. 260— 
, Walker v. Bennett, 152 Au . 9, 107 
. N.J.Eq. 151. 

N.C—^Richardson v. Richardson, 64 


S.E. 610, 160 N.C 649, 134 Am.S.R. 
948. 

12 C.J. p 962 note 70. 

64. N.J.—Stabel v. Gertel, 165 A. 
876, 11 N.J.Misc. 247, affirmed 168 
A 646, 111 N.J.L.aw 296. 

Pa.—Scaife v. McKee, 148 A 87, 298 
Pa. 33, appeal dismissed Scaife v. 
Scaife, 60 S.Ct. 469, 281 U.S. 771, 
74 L.Ed. 1177, and McKee v. Scaife, 

60 S.Ct. 459, 281 U.S. 771, 74 L.Bd. 
1178. 

Tenn.—^Day v. Burgess, 202 S.W. 911, 
139 Tenn. 669, LuR.A1918E 692. 

65. OkL—Miles v. Miles, 176 P. 222, 
73 Okl. 198. 

66.60 U.S.—Commissioner of Inter¬ 
nal Revenue v. Harmon, 65 S.Ct. 
103, 323 U.S. 44, 89 L..Ed. 60, rehear¬ 
ing denied 65 S.Ct 310, 823 U.S. 
817, 89 Li.Bd. 649—^Lang v. Commis¬ 
sioner of Internal Revenue, 68 S.Ct 
880, 304 U.S. 264, 82 Lr.Ed. 1831, 
118 AL,.R. 319—U. S. v. Malcolm, 
CaL, 61 S.Ct 184, 282 U.S. 792, 76 
Ii.Ed. 714 —Boe v. Seaborn, Wash., 

61 S.Ct 68, 282 U.S. 101, 75 L.Ed, 
239. 

U. S. V, Pettigrew. C.CACaI, 
81 F.2d 666, 

Cal.—Wissner v. Wissner, 201 P.2d 
837, 89 Cal.App.2d 769, reversed 
on other grounds 70 S.Ct 898, 338 
U.S. 666, 94 UEd. 424, rehearing 
denied 70 S.dt 619, 389 U.S. 926, 
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94 L.Ed. 1348 and reheard 219 P. 
2d 663, 97 Cal.App.2d 930. 
Quast^oomm,unity property right 
Where husband's final judgement of 
divorce from his first wife could have 
been entered before his marriage, but 
was actually entered after his re¬ 
marriage, and second wife believed 
marriage to be valid, husband could 
not complain that nunc pro tunc 
Judgment entered on court’s own mo¬ 
tion in divorce case, thereby validat¬ 
ing second maxriage, deprived him of 
vested rights by giving second wife 
a community property interest in 
property acquired by community, 
since second wife already had a 
quasi-community property right 
equal in extent to that of a legal 
wife. 

Cal.—Armstrong v. Armstrong, 193 
P.2d 495. 85 Cal.App.2d 482. 

6& Kan.—Oozptus Juris cited in 
Hamblin v« Marchant, 180 P. 811, 
818, 104 Kan. 689. 

Wash.—Waxburton v. White, 52 P. 
. 233, 632, 18 Wash. 611. 

67. U.S.—Arnett v. Reade, N.M., 81 
S.Ct. 425, 220 U.S. 311, 65 L.Ed. 
477, 36 L.R.A,N.S., 1040. 

68. CaL—In re Thornton's Estate, 
33 P.2d 1, 1 Cal.2d 1, 92 AL.R. 
1343—Spreckels v. Spreckels, 48 P. 
228, 116 Cal. 889, 68 AnuS.It. 1%0, 
86 LI.R.A 497. 
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eamitigs of the wife shall be tinder her control, 
management, and disposition alone is not invalid as 
divesting the right of the husband.®® A divorce 
statute does not divest rights in community properly 
where it provides that each spouse shall teke his 
share.7® 

§ 228. Rights of Heirs and Legatees 

a. In general 

b. Adoption and legitimation statutes 
a. In General 

During the lifetime of the testator or Intestate, his 
heirs, devisees, or legatees have no vested Interest in his 
property. 
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A person’s heirs, devisees, or legatees have no 
vested interest in his property, during his lifetime, 
which may not be destroyed by a statute or consti¬ 
tutional provision regulating the succession of prop- 
erty.71 Expectant heirs must look for their vested 
rights to the law in force at the time of the ances¬ 
tor’s death.'^^ Thus, it has been held within the 
power of the legislature to provide that advance¬ 
ments previously made shall be considered a part 
of an intestate’s estate for the purposes of distribu¬ 
tion.'^® Where, however, on a person’s death, the 
rights of his heirs,, devisees, or legatees have thereby 
become vested, these rights may not be impaired by 
subsequent legislation.*^^ An act providing that an^ 


69. Tex.—Scott V. Scott, Clv.App., 
170 S.W. 273. 

12 CJ. p 962 note 79. 

7a liO.—^Hava v. Chavigmy, 78 So. 
594, 143 La. 365. 

71. U.S.—^Jefferson v. Fink, Okl., 88 
S.Ct. 616, 247 U.S. 288, 62 L..Ed. 
1117. 

Dunn V. Micco, C.C.A.Okl., 106 F. 
2d 356, certiorari denied 60 S.Ct. 
296, 308 U.S. 620. 84 L.Ed. 618; re¬ 
hearing denied 60 S.Ct. 882, 308 TJ. 
S. 639, 84 KEd. 531. 

Cal.—^McBCay v. liaurlston, 269 P. 519, 
204 Cal, 567. 

Idaho.—Ck>xp>iui Jtizls Seoimdimi cit¬ 
ed in Newland v. Child, 254 P.2d 
1066, 1071, 73 Idaho 530. 

Ky.—^Richardson's Adm*r v. Borders, 
54 S.W,2d 676, 246 Ky. 303, 87 A. 
L.R. 196. 

N.Y,—In re McGlone's Will, 82 N.E. 
2d 539, 284 N.Y. 527, affirmed Irving 
Trust Co. V. Day, 62 S.Ct. 398, 314 

U. S. 666, 86 LuEd. 1734, 137 A.L..R. 
1093. 

N.D.—^Moody v. Hagen, 162 N.W. 704, 
36 N.I>. 471, L.R.A.1918F 947, Ann. 
Cas.l918A 933, affirmed Skarderud 

V. Tax Commission of State of 
Korth Dakota. 88 S.Ct 183, 245 U. 
S. >638, 62 L..Ed. 522. 

Ohio.—Ostrander v. Preece, 196 N.E. 
670, 129 Ohio St 625. 108 A.L.R. 
218, appeal dismissed 56 S.Ct 151, 
296 U.S. 543, 80 L.Ed. 386. 

RockweU V. Blaney, 5 Ohio H.P., 
N.S., 680. 

Okl.—In re Smith's Estate, 107 P.2d 
188, 188 Okl. 158. 

Or.—Wood V. Sprague, 106 P.2d 287, 
165 Or. 122. 

S.C.—Ctxepxm gtixls gnoted in Mul- 
drow V. Caldwell, 176 S.E. 601, 605, 
173 S.C. 243. 

12 C.J. p 368 note 81. 

3^w govenUng* succession to pexsooL* 
al proper^ 

The rule of the common law that 
succession to personal property, is 
Sbvemed'hy the law of the domicile 
may be changed by the legislature of 


the state in which the property is 
situated. 

Ill.—Headen .V. Cohn. 126 N.E. 650. 
292 IlL 210. 

Share of spouse in property of de¬ 
ceased 

(1) Acts 1916 c 326 § 2, relating to 
share of surviving spouse in land of 
deceased spouse, and § 8, relating to 
surviving spouse's share in land 
owned by deceased spouse dying tes¬ 
tate at time of his or her death, does 
not disturb and impair existing and 
vested property rights, affecting only 
property owned by deceased spouse 
at time of his or her death, and in 
no wise affecting the enjoyment and 
ownership of such property hy the 
owner during his or her lifetime. 
Md.—Key y. Key, 106 A. 744, 134 Md. 

418. 

(2) Denying uxoricide share in es¬ 
tate of wife, under statute, does not 
deprive him of property as punish¬ 
ment for crime, since he has no vest¬ 
ed right to the property. 

Wash.—In re Tyler's Estate, 260 P. 

466, 140 Wash. 679, 61 A.L.R. 1088. 

Bstates tail 

The statute abolishing indefinite 
restriction on power of alienation in 
estates tail by providing that all es¬ 
tates tail shall remain absolute es¬ 
tates in fee simple to issue of first 
donee in tail, was hitended to limit 
entailments then: subsisting as. well 
as those which' might be thereafter 
created and is not an unlawful in¬ 
terference with vested rights, but 
merely defines ^the rights to inherit¬ 
ance to property of those who die 
within the time statute Is in effect. 
Wyo.—Jensen v. Jensen, 89 P.2d 1086, 
64 Wyo. 224. 

72. Ind.—^Burget v. Merritt, 67 N.E. 
714, 166 Ind. 143—rBrown v. Crltch- 
ell, 7- N.E; 888, 11 N.B.’48'6, 110 
Ind. 31. 

Va—^McFadden, v. McNorton, 69 S. 
E.2d.446, 19J ya 466. 

73. Hb—^SimpsQn V. Simpson, 4 N.E. 
137, 7 N.k 287, 114 IlL 603. 
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74. Hawaii.—Campbell y. Kawana- 
nakoa 34 Hawaii 333. 

IlL—Havill V. Havlll. .163 N.E. 428, 
832 IlL 11. 

Mo.—^Highee v. Brockenbrough, 191 
S.W. 994. 

N.T.—In re McGlone's Will, 32 N. 
E.2d 639, 284 N.T. 527, affirmed 
Irving Trust Co. v. Day, 62 S.Ct. 
398, 814 U.S. 656, 86 I-.Ed. 1734, 
137 A.L.R. 1093. 

Deyo V. Adams, 48 .N.T.S.2d 419, 
182 Misd. 459—In re Moynahan's 
Estate, 287 N.Y.S. 106, 168 Misc. 
821. 

12 C.J. p 963 note 84. 

Devise to trustee 

(1) Where testatrix made devise to 
foreign trust company as testamen¬ 
tary trustee, such estate vested in 
trust company immediately on death 
of testatrix, in view of Civ.Code §§ 
1841, .1842, and trust company could 
not be divested-of such estate by 
subsequent act of legislature, St 
1923 p 169, .withdrawing and abro¬ 
gating right of foreign corporations 
to act as trustees. 

Cal.—In re Wellings' Estate, 240 P. 
21, 197 CaL 189. 

(2) A trustee under act of 1920 
authorizing private trusts for a lim¬ 
ited term was vested with substan¬ 
tial rights which could not be divest¬ 
ed by re];>eal of law authorizing the 
creation of the trusts. Act No. 107 
of 1920; Act No. 7 of 1936, 8d Ex 
Sess. 

La—Hagerty v. Clement, 196 So. ZZ6, 
196 La 230. 

Trust agreement 

Where Interests of beneficiaries 
under trust funds of a trust estab¬ 
lished in New York arose out of a 
contract in the form of. a trust agree^ 
ment, they became vested upon death 
of the settlor hi Florida and the 
State of Florida could not by legisla¬ 
tion thereafter Impair and destroy 
those rights. 

N.Y.—In re National * City Brink of 
New York. 93 N.Y.S.2d 790, 197 
‘ Misc. 462. - - ' 
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administrator shall convey land in accordance with 
an agreement made by deceased before his death is 
not objectionable as disturbing vested rights;^® nor 
is a statute void which merely authorizes the ex¬ 
ecutors to carry out a power of sale where the land 
had vested in the heir subject to such power J® 
Likewise, a statute validating deeds of nonresident 
ocecutors who have failed to file the bond required 
by statute is not invalid as depriving heirs of vested 
rightsJ^ 

Altering method of executing wills. The legis¬ 
lature has the power to prescribe rules for the exe¬ 
cution of wills, whether made before or after the 
passage of the statute, if rights have not become 
vested by the testator’s death.78 

Curing incapacity to take by devise. The right of 
heirs to property vested in them because of the in¬ 
capacity of the devisees to take under the law in 
force at the death of the testator cannot be affected 
by a subsequent statute authorizing the devisees to 
takeJ^ 

Validating wills defectively executed. A defec¬ 
tive will previously executed may be validated by a 
statute passed prior, to the testator’s death,80 but 
not by a statute passed after his death.8i 

Employment of attorney directed.by will. The 
inclusion in mutual and reciprocal wills of a provi¬ 
sion directing the executors to appoint a named at¬ 
torney for the estate does not create a vested right 


in the person named to act in a confidential ca¬ 
pacity for the executors, against their will, until 
the estate is closed 

b. Adoption and Legitimation Statutes . 

Adoption and' legitimation statutes do not disturb 
vested rights. 

Adoptions^ and legitimation^^ statutes, being but 
changes in the law of descent and distribution, and 
operative only as to the estates of persons dying in 
the future, do not disturb vested rights and are val¬ 
id. 

§ 229. Rights of, and Accotinting by, Trustees 
and Guardians 

Rights acquired by trustees .under a private, active 
^rust are vested, but the rights of trustees who are 
mereiy public officials exercising public functlpns or who 
are naked trustees of a passive trust are not vested. A 
guardian has no'vested right to be governed by the law 
in force at the time of his appointment and qualification. 

The rights acquired by trustees under a private, 
active trust are vested, and may not be impaired 
by subsequent legislation.^^ Of this character, for 
example, are trustees of corporations chartered for 
educational®^ or other charitable®® purposes.. The 
rights of trustees, however, who are merely public 
officials exercising public functions,®'^ or who are 
naked trustees of a passive trust,®® are not vested, 
and are accordingly subject to legislative control. 
No vested right of a trustee is impaired by a stat- 


75. Ark.—^Moore v. Maxwell, 18 Ark. 
469. 

N.J.—^Lanes v. Bank of Montclair, 67 
A;2d 925, 8 NT.J.Super. 693. 

Ve. Tenn.—^Hope v. Johnson, 2 Tergr. 
123. 

77 . K.C.—Vaught v. Williams, 97 S. 
B. 737, 177 KC. 77. 

7a Wash.—Strand v. Stewart, 99 P. 

1027, 61 Wash. *686. 

12 C.J. p 963 note 89. 

79. K.J.—Colgan V. McKeon. 24 N.J. 
Law 666. 

Hartson v. Elden, 26 A. 661, 50 N. 
J.Eq. 522. 

. 12 C.J. p 963 note 90. 

SOL N.T.-T-Morgan v. Durand, -101 N. 

T.S. 1002, 61 Misc. 623. 

Pa.—^Long v. Zook, 13 P€u 400. 
Ouratlve acts as retrospective and ex 
post facto laws see infra S 434. 

SL N.C.-^Sluder v. Wolf Mountain 
Lumber Co., 106 S.13. 216, 181 N.O. 
69. 

12 C. j. p 963 note 92. 

S1.5 Or.—^In re Lachmund*s Estate, 
170 P.2d 748, 179 Or. 420, 166 .A.L.R. 
479. 


82. N.J.—^In re McEwan's-Estate, 16 
A.2d 340, 128 N.J.Eq. 140. 

N.T,—In re Frost’s Will, 182 N.T.S. 
559, 192 App.Div. 206, affirmed 

Kingsbury, In re, 130 N.E. 901, 230 
N.T. 680. 

12 C.J. p 963 note 87. 

8a Fla.—Christopher v. Mungen, 63 
So. 923, 66 Fla. 467. 

N.C.—Woodard v. Blue, 9 S.B. 492, 
103 N.C. 109. 

84. La—Hagerty v. Clement, 196 So. 
830, 195 La 230. 

N.J.—^Boston Franklinite Co. v. Con- 
dit, 19 N.J.Eq. 894. 

Pa—^Brown v. Hummel, 6 Pa 86, 47 
Am.D. 431. 

TestaiiLentary trustee 
Where statute authorizing creation’ 
of trust by will was repealed, after, 
death of testatrix, although before 
trustee had qualified, trust created 
under authority of statute remained 
in . effect, since rights of parties vest¬ 
ed on death of testatrix and statute 
did not contemplate qualification by 
trustee as cm essential condition to 
its operation. 

Lsl—S uccession of Forstner, 173 So. 
Ill, 186 La. 677. 

85. U.^—^Dartmouth College.y; 
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Woodward, N.H.,. 4 Wheat, 618, 4 
L.Ed. 629. 

12 C.J, p 963 note 96. 

86. Pa.—Brown v. Hummel, 6 Pa. 
86, 47 Am.D. 431. 

87. R.I.—Smith v. Westcott, 22 A. 
280, 17 R.I. 366, 13 L.R.A. 217. 

Va.—^Pumphrey v. Brown, 77 Va. 669. 
Funds of state university in trust 
A statute providing for a sinking 
fund insuring against loss by fail¬ 
ure of a depository of public funds, 
such fund to be maintained by a ce3> 
tain percentage of the interest from 
the funds, does not encroach on vest¬ 
ed rights as applied to donations, be¬ 
quests, and devises in trust to a 
state university by diverting part 
of the income to other than educa¬ 
tional purposes as stipulated by the 
donors, for the discretion of public 
officers concerning the details of 
safeguarding funds left in trust may 
be ‘ controlled by the legislature 
Ind.—Storen v^ Sexton, 200 N.E. 251, 
209 Ind. 589, 104 A.L.H. 1359. 

88. DeL—Diamond State Iron Co. v. 
Husbands, 68 A. 240, 8 DeLCh. 205. 

N.J.—Jersey City Presbytery v. Wee- 
, h^wken Flret Presb. Church, 78 A. 

207, 80 N.J.Law 672. 
i 12 C.J. p 963 note/^98. 
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ute providing for his removal for cause by sum¬ 
mary processand, of course, a trustee who is 
appointed subject to a power of removal has no 
vested right to the office that will prevent his re¬ 
moval.^® The appointment of a trustee made with¬ 
out authority may be confirmed by a subsequent 
legislative act.®^ 

Accounting by trustee or guardian. An act grant¬ 
ing a right to an accounting from a trustee is not 
unconstitutional as impairing vested rights. A 
guardian has no vested right to be governed in 
the discharge of his duties by the law in force at 
the time of his appointment and qualification,®® 

§ 230. Administration Proceedings 

The legislature may change, without Impairing vest¬ 
ed rights, the rights of an administrator which are 
dependent on statutory provisions. 

Statutory provisions as to priority of pa 3 mient 
out of the assets of decedent are merely a direction 
to the administrator, and may be changed by the 
legislature at any time.®* Also, a mere statutory 
right of the administrator to the possession and the 
rents and profits of the real estate of his intestate 
may be taken away at any time by a repeal of the 
statute on which the right depends.®^ A statute au¬ 
thorizing the settlement of claims against an estate 
by the purchase by the executor or administrator, 
with funds of the estate, of real property which is 
to be treated as personalty, does not disturb vested 
rights of legatees, and is, therefore, valid, even 
though given a retroactive effect.®® The legisla¬ 
ture may also provide by a retroactive statute that, 
when the amount of an insolvent estate shall be 
used up in the payment of fimeral expenses and the 
allowance to the widow, the administrator shall be 
wholly discharged from all claims of the creditors 
of the deceased against the estate.®*^ A statute pro¬ 
viding for the transfer of the title and control of 
insolvent estates from the executor to the probate 


court or to an administrator has been held void as 
to the estates of persons dying before it took ef¬ 
fect;®® but, by other authority, it has been sus¬ 
tained as a mere change in procedure.®® 

§ 231. Laws Authorizing Sale of Land 

In the absence of the consent of persons sul Juris 
with a vested estate, the legislature may not authorize 
a sale of their real property, but It may authorize a sale 
In Instances where the owner Is under a disability. 

The legislature may not, as against the consent 
of persons sui juris with a vested estate, authorize 
the sale of their real estate,^ or the foreclosure, by 
special enactment, of a mortgage thereon.® Like¬ 
wise, the legislature may not direct the application 
of the proceeds to be derived from a sale of prop¬ 
erty.® However, in the case of persons under dis¬ 
abilities, the legislature may authorize a sale or 
conversion of the property.* 

Of decedent. The legislature cannot by amend¬ 
ing the law after the death of an intestate impose 
on his property any new or additional burdens or 
authorize a sale thereof for new reasons or other 
purposes, but it may enact new laws prescribing a 
different mode of procedure for making and con¬ 
firming sales to satisfy such purposes or carry out 
such objects .as were provided for by the law as it 
was enforced at his death.® As against an heir or 
devisee who is sui juris, an act authorizing the sale 
of an estate by an administrator or executor is in¬ 
valid, as the estate is vested and subject to the own¬ 
er's control,® unless such statute was in force at the 
time when the intestate or testator died, in which 
case the property of the heir or the devisee vests 
subject to this power.*^ The legislature may author¬ 
ize the sale of real property which was originally 
personalty, and which was subject to a power of 
sale by the administrator at the time of its con¬ 
version into realty.® A statute validating sales of 
land by an executor for the purpose of securing 


Sa. D.C.—Marshall v. Kraak, 23 App. 
D.a 129. 

90. Wls.—^Burtt V. Barnes, 68 N.W. 
790, 87 Wis. 519. 

91. N.C.—Etheridge v. Vemoy, 71 N. 
C. 184. 

92. Ga.—^Knight v. Lasseter, 1$ Ga. 
151. 

Fa.—Appeal of Keene, 64 Pa. 268. 

93. Ind.—Markel v. Phillips, 5 Ind. 
610. 

94. S.C—McLure v. Melton, 24 S.C. 
659, 68 Am.R. 272. 

96. Mich.—Campau v. Campau, 25 
Mich. 127. 

12 aj. p 964 note 7. 


96. Mich.—^In re Beecher, 72 N.W. 
11, 113 Mich. 667. 

97. Me.—^liongfellow v. Patrick, 26 
Me. 18. 

9a Wash,—State v. King County 
Super. Ct, 67.P. 337,. 21 Wash. 186. 

99. Ala.—Weaver v. Weaver, 28 Ala 
789. 

1. N.T.—Gedney v, Marlton Realty 
Co., 179 N.B. 766, 268 N.Y. 866.. 

Va—Watkins v. Ford, 96 S.B. 198, 
123 Va 268. 

12 C.J. p 964 note 12. 

2. N.H.—Ashuelot R. Co. T. Billot, 
68 N.H. 451. 

a m.—Edwards v. Pope, 4 IlL 466. 

Pa—Saxton v. Mitchell, 78 Pa 479. 

12 C.J. p 964 note 14. 
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4. Mo.—ClUsky v. Bums, 26 S.W. 
586, 120 Mo. 567. 

12 C.J. p 964 note 16. 

5. Cal.—^In re Benvenuto's Estate, 
191 P. 678, 183 Cal. 382. 

Wood V. Roach, 14 P.2d 170, 125 
Cal.App. 631. 

a Cal.—^In re Newlove, 76 P. 1083, 
142 Cal. 377. 

Pa—Appeal of Hegarty, 76 Pa 603. 
12 C.J. p 964 note 17. 

7. CaL—In re Porter, 61 P. 669,. 129 
CaL 86, 79 Am.S.R. 78. 

8. CaL—^In re Bazzuro's Estate, 113 
P. 484, 161 CaL 71. 
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assets to pay indebtetoess,* or authorizing adminis¬ 
trators of an insolvent estate to convey lands in 
pa 3 nnent of debts,is not violative of vested rights. 
Likewise, an act validating previous sales of land 
by executors, under powers in wills probated in 
other states, is a proper exercise of legislative 
power.i’i Neither the personal representatives of 
a decedent nor his creditors obtain such an interest 
in his real estate on his death as precludes the 
legislature from repealing statutes authorizing sales 
to be made by executors or administrators for the 

pa 3 nnent of debts.^ 2 

Of infant An act authorizing the sale of the 
real estate of a minor, where the interest of such 
minor will be promoted by the sale, does not im¬ 
pair or lessen the property of the minor, but mere¬ 
ly authorizes a change in the character of the es¬ 
tate and is therefore valid.^^ 

Of corporation. The legislature may authorize 
the sale of lands of a corporation which has dis¬ 
solved prior to the passage of the act.^^ 

Joint estates. Statutes authorizing the sale of 
lands held in joint tenancy, tenancy in common, or 
coparcenary, and the division of the proceeds, in 
cases where partition in kind cannot be equitably 
made, are not unconstitutional, as they do not im¬ 
pair vested rights in property, but promote its en- 
joyment^® 

Future and contingent estates. The legislature 
may not cause to be sold lands in which future es¬ 
tates are vested in persons under no disability to 
act for themselves.!® A statute which authorizes a 
sale of land in which there is a life estate and a 
remainder over, and the reinvestment of the pro¬ 
ceeds in other land more suitable for the purpose of 


the remainderman, is unconstitutional as impairing 
vested rights of the life tenant,!^ and a statute 
which authorizes the barring of estates tail and 
reversions and remainders expectant thereon is 
void as to estates which have vested before its pas¬ 
sage.!® The legislature has the power to authorize 
a sale of property in which there is an estate in ex¬ 
pectancy contingent on the happening of certain 
events.!® Thus, statutes have been sustained which 
have authorized the sale of lands in which an es¬ 
tate tail was limited,^® and also lands in which there 
were remainders over after the termination of a 
life estate.®! 

Statutes curing defective acknowledgments. A 
statute curing defective acknowledgments cannot 
operate retrospectively so as to intefere with rights 
of third persons adverse to the validity of the 
instrument vested at the time of its taking ef¬ 
fect.®® Accordingly, rights acquired tmder a judg¬ 
ment or decree rendered before the passage of such 
an act will not be affected thereby.®® 

§ 232. Rights of Purchaser at Judicial Sale 

A purchaser at a Judicial sale obtains a vested right. 
A statute curing Irregularities at a prior sale does not 
Impair vested rights of a purchaser at the sale. 

The purchaser at a judicial sale, at least after 
it has been confirmed and a deed or certificate of 
sale has been issued to him, acquires a vested 
right,2®-® and such a purchaser obtains a vested 
right to acceptance and confirmation of his bid 
where the sale has been properly made.®^ A stat¬ 
ute authorizing the courts to refuse confirmation 
of a judicial sale on the tender of an upset bid is 
not invalid as divesting the rights of a mortgagee 
purchaser whose mortgage was executed prior to 


9. N.C—Charlotte Consol. Const. Co. 
V. Brockenbrouffh. 121 S.B. 7, 187 
N.C. 66. 

la Cal.—Murphy v. Lios Angeles 
Farmers', etc.. Bank, 63 P. 368, 731, 
181 Cal. 116. 

12 C.J. p 964 note 21. 

11- Tex.—^De Zbranlkov v. Burnett, 
31 S.W. 71, 10 Tex.Civ.App. 442. 

12. U.S.—^Hamilton Bank v. Dudley, 
Ohio. 2 Pet. 492, 7 KBd. 496. 

Ohio.—^Ludlow V. Johnston, 3 Ohio 
663, 17 Am.D. 609. . 

12 C.J. p 964 note 22. 

13. N.Y.—Gedney v. Marlton Realty 

Co.. 179 766, 268 N.Y. 366. 

12 C.J. p 964 note 24. 

14. N.C.—^Bass v, Roanoke Nav., etc.^ 
Co., 16 S.B. 402, 111 N.a 489, 19 
L.R.A. 247. 

15. Conn.—^Richardson V. Monson, 23 
Conn. 94. 

Pa.—Biddle V.. Starr. 9 Pa. .461. . 

16 C.J.S.—76 


16. N.Y.—Gedney v. Marlton Realty 
Co.. 179 N.H. 766, 268 N.Y. 366. 

17. P€L—Saxton v. Mitchell, 78 Pa. 
479. 

18. RI,—Green v. Edwards, 77 A. 
188, 31 R.I. 1, Ann.Cas.l912B 41. 

19. Ky.—Varble v. Phillips, 20 S.W, 
306, 14 Ey.D. 363. 

12 C.J. p 966 note 28. 

20. U.S.—^De Mill V. liockwood, C. 

C.N.Y., 7 Fed.Cas.No.3,782, 3 

Blatchf, 66. 

Conn.—Comstock v. Gay, 61 Conn, 
46. 

Ohio.—Carroll v. Olmsted, 16 Ohio 
261. 

21. N.C.-TGillespie v. Allison, 20 S. 
B. B27. 116 N.a 642. , 

Ohio.—^Nimmons v. Westfall, 83 Ohio 
St 213. \ 


22. Iowa.—Koch v. West, 92 N.W. 
663, 118 Iowa 468, 96 Am.S.R. 394. 

N.C. —Barrett v. Barrett 26 S.B. 691, 
120 N.a 127, 86 L.R,A. 226. 

S.D.—Cooper v. Btarvey, 113 N.W. 

717, 21 S.D. 471. 

1 C.J. p 877 note 17. 

23. Ky.—^Ralston v. Moore, 83 Ky. 
671. 

Pa.—^Barnet v. Barnet 16 Serg. & R. 
72, 16 Am.D. 616. 

Tenn.—Garnett v. Stockton, 7 
Humphr. 84—Gaines v. Catron, 1 
Humphr. 614. 

23.5 CaL—^Miller v. McKenna, 147 P. 

2d 631, 23 Cal.2d 774. 

N.D.—Bikevik v. Lee, 13 N.W.2d 94. 
73 N.D. 197. 

24. Ark.—Smith v. Spillman, 206 S. 
W. 107, 136 Ark. 279, 1 A.L.R. 136. 

Neb.—^Lancaster County v. Schweurz, 
89 N.W.2d 921, 162 Neb. 16. 
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the passage of the statute.25 A statute curing ir¬ 
regularities at a prior judicial sale is not invalid 
as impairing vested rights of the purchaser at the 
sale.26 ^ statute enacted after the acquisition by 
a private person of a tax sale certificate requiring 
an additional notice to be given to the owner of 
the land before a deed may be issued on the cer¬ 
tificate may be made applicable to all cases where 
the right to a deed has not already become abso- 
lute.27 The right to reimbursement of the purchase 
price of land bought at a void tax sale, when once 
acquired under an existing statute, is a vested right, 
and cannot be taken away by the repeal'of the stat¬ 
ute ;28 but a subsequent statute requiring;the de¬ 
livery of a quitclaim deed from the party cla imi ng 
reimbursement constitutes only a reasonable regu¬ 
lation of a matter of procedure and does not impair 
vested rights.^® ^ ... 

§ 233. Lien Laws 

As a general rule a Hen once acquired Is held to 
be a vested property right which may not be Impaired 
by subsequent legislation. . - ■ . 

According to the .weight of authority, a lien 
once acquired under existing law is regarded as a 
vested property right which may not be impaired 
by subsequent legislatiom^oAccording to some 

25. Miss,—Chaife v. Aaron, 62 Miss. 

29. 
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authorities, however, statutory liens are not re¬ 
garded as ..vested rights, and therefore are not be¬ 
yond the power of the legislature to dhiange or re- 
peal.31 The legislature may regulate the priority 
of liens thereafter created,^^ but it may not affect 
the priority of such as have attached before the 
taking effect of the act.^^ Acts creating liens are 
not to be . construed retroactively so. as to disturb 
vested rights,but are to be construed prospective- 
ly.34,6 The legislature may, by statute, authorize 
the sale of real estate to satisfy liens thereon,36 

§ 234. Betterment Laws 

. As a general rule, a statute- allowing the value of 
Improvements to one ejected from land occupied by him 
’ under Color of title is valid, but It has been held Invalid 
as to Claimants occupying in bad. faith. 

A statute alldwiiig the value of his improvements 
to one ejected from land occupied- by him under 

• color of title .is, as a general rule, constitutiond,^^ 

• and by the weight of authority this is true even as 
to statutes giving compensation, for improvements 

’ made before their enactment.^'^ .Such statutes .have 
been held void in some cases, wherfe Aey apply to 
improvements made before their enactment,^^ or 
to claimants occupying in bad faiA,'8^ or where the 
statutes are in violation of. some special provision 
^ of the state con^itution.^® A. statute giving the 


26. Ky.—^Marsliall y« Marshall, . 4 
Bush 248—Thornton v. McGrath, 1 
Duv. 349. - 

27. Cal.—Buck v, 121 P. 924, 

162 CaL 226. 

Fla—Clark-Ray-Johnson Co, v. Wil¬ 
liford, 66 So. 938, .62 Fla 463— 
Starks v. SawyCr, 47 So. 513, 66 
Fliu 696. 

2 a Minn.—Easton V., Hayes, 29 "N. 
W. 59, 36 Minn. 418-k:oles v. 

Washington County, 27 N.W. 497, 
35 Minn. 124—State v. T^oley, 16 
N.W. 875, 30 Minn. 360. 

29. TT.S.—Corbin v. Washington 

County Com*rs, QCLEan., 8 F. 366, 
1 McCrary 621. 

sa TJ.S.—Corpus Jui^ :. Seonnduin. 
olted iu Ginsberg v. Iiindel, C.C.A. 
Iowa 107.F.2a:721, 726. , 

Ga—Corpus ytoAn quoted in Morris 
V. Interstate Bond Co., 180 S.E. 819, 
820, 180 Ga 689. ' • 

Mass.—Manchester v. Popkin, 130 N. 

E. 62; 287 Mass. 434'. 

Mo.—Corpus juris Secundum dtedT in 
Spitcaufsky v. Eta.tten, 182 S.W.2d 
86 ; 106,’'363 Mo,‘94,- 18(r A.i;:R. 990. 
27.1).—Corpus Jiizis* cited in Federal 
' -Farm * Moitgage- Corporation- v. 
Falk, '270-N.W. 8865 890, 67 N.D. 


164, certiorari denied 58 S.Ct. 24, 
802 TT.S. 704, 82 L,.Bd. .644. 

12 C.J. p 966 note 37, p 976 note 61. 
Assessment liens 

A municipality had a vested right 
in assessment hens, and any .stetute 
that impaired or took away that 
right would be* retroactive and in-' 
valid. 

Ohio.—State ex rel. City of Sou^ 
Euclid V. Zangerle, 62 N.E.2d 160; 
146 Ohio St. 483. 

81. U.S.—U. S. V. City of Philadel¬ 
phia, G.aAPa., 140 F.2d 406. 

Ind.—^Heekin Can Co. v. Porter, 46 N. 

E.2d 486. 221 Ind.‘69. 

Mich.—^Baker v. State Land Office 
■ Board, 293 N.W. ,763, 294 Mich. 587 
—Hanes v. Wadly, 41 N.W. 222, 78 
Mich. ^178, 2 L.K.A.‘49‘8. ' 

Or.—^Durkheimer v. CopperopoUs Cop¬ 
per Co:, 104 P. ’896, 66 Or* 37.. ‘ 

12 C.J. p 966 note 38. , . 

3^ Ga.—-Buchman v. Rogers, 118 S. 

B; 280, 29 GfiuApp. 62. ' 

rnd.-«-^mall v, Hammes, 60 _N.B. 842, 
156 Ipd. 666 , : ' 

La.—kxleissner v.’Hughes, 95 So. 629, 
163 L^ 133. 

N.I>.—ibunham Lumber Co; v. Qresz, 
2 N.W.2d 175, 71 N.D. 491, 141 A^L. 
R..60. , 

Tex.—Eimbar v. Texas irr, Qv. 
App„. i96 ,S.W. 614. ' 

33. HL—^Thurber Art Galleries * v. 
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Rlenzi Garage, 130 N.E. 747, 297 
Ill. 272. 

12 p 966 note 41. 

34; Wash.—Corpus OTuris quoted, in 
Finos . V. Netherlands American 
Mortgage Bknk, 265 P. 167,. 172, 
147Washl86. 

12 G.J. p 936 note 42.. 

34.5 TUX liens 

Mo.—Spitcaufsky v. Hatten, 182 S.W. 

2d 86, 363 Mo.'94, 160 A.L.R 990. 
35. U.S.—^Livingston v. Moore, C.C. 
' Pa,, . 16 P.Cas.No.8;416, Baldw. 424/ 
-affirmed 7 Pet. 469, 8 L.Bd. 761. 
Mont—^Habets v. Carey Land Act Bd., 
.244 P.2d 611, 126 Mont 46. 

36 ,. Ga.—Mills v. Geer, 36 S.E. 673, 
111 Ga. 276, 52 L.R.A. 934. ' 
Interest on valim of ImpxOvexumts 
’ The occupant; however, is hot en¬ 
titled to interest on the value Of the 
improvements. 

Minn.—^Madland v. Renland, 24 Minn. 

.*372.; 

37. Wis.—^I>orer v. Hood, ’88 N.W. 

1009, 118 Wis.607. =^- 

12 C,J.’p.9e6 note 46. '' ‘ ? 

38. - N.M.^Newtoh v. Thornton, 5 P. 

267, 8 N.M.189. - - - - 

39^ CaL-^BllUngs V. Hill, 7 CaL L ' 
46. U;S.i—Green v. Biddle, Ky.,. 8 
Wheat 1, 6 L.Ed. 647.; ’ " ’ 

Society for Propagation of (^s- 
pel V. Wheeler, C.C.N.H.,'22 F:Caa 
No.18,166; 2 Gall: 106. ’ - 
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successful plaintiff in ejectment his election to pay 
the occupant the- present value of his improvements, 
or to convey title to him and to receive in return 
the value of the land as of the date at which the 
occupant entered thereon, has been sustained,but 
an act which gives the occupying claimant the op¬ 
tion to take the land and to pay the amount of its 
valuation, without the improvement, or to take pay 
for his improvements, has been held unconstitution¬ 
al as impairing vested rights.^2 An occupying 
claimant who has acquired a right to the pajrment 
of the value of his improvements cannot be divested 
of that right by a reped of the act^3 xhe legisla¬ 
ture may also prospectively determine that a ten¬ 
ant for life shall have the right to make permanent 
improvements on, the estate and to receive compen¬ 
sation for the value of them, although a retroactive 
lav to that effect would be unconsti^tional as an 
impairment of vested rights^^ 

§ 235. Redemption Laws 

The general rule Is that any grant or extension of 
the right of redemption Is void as to sales made under 
prior Judgments. A statute which reduces the time for, 
or otherwise Impairs, a right of redemption which has 
already vested la unconstitutional. 

•Although it has been held that a statute giving a 
right of redemption from execution and foreclosure 
sales, where ho such right existed before, or ex¬ 
tending the time allowed under existing law for 
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^ such redemption, is valid as applied to sales made 

, under judgments previously rendered,^® the general 

L rule is that any grant or extension of the right of 
redemption is void as to sales made under prior 
judgments.^® Statutes are valid in which the right 
of redemption provided is the same as .that enjoyed 
under the existing law,^"^ or which expressly pro¬ 
vide that the right of redemption therein granted 
shall not impair any interest already acquired in 
the property.'*® A statute which takes away, reduc¬ 
es the time for, or otherwise impairs a right of re¬ 
demption which has already vested is unconstitu¬ 
tional.^® The time during which an owner has a 
vested right of redemption is governed by the law 
in force at the time of the sale,®® and the rights of 
a private person purchasing at a tax sale are 
governed, as to the owner’s right of redemption, by 
the law in force at this time.®i In the case of land 
purchased by the state for the nonpayment of taxes, 
the time allowed the owner to redeem may be ex¬ 
tended by a subsequent statute as no vested rights of 
private persons are impaired thereby.®® A statute 
which limits the time for notice of expiration of 
the period for redemption but which allows a rea¬ 
sonable time for such notice is not unconstitutional 
as impairing vested rights.®® Where absolute title 
to land is vested in the state or county by virtue of 
a tax deed, the state can provide any method it 
chooses for the subsequent disposition of the land,®^ 


41. TT.S.—^Lfelgrhton v. Young, Neb., 
62 F. 439, 3 CCA. 176. 18 L.R.A. 
266. 

42. Ohio.—^McCoy v. Grandy, 8 Ohio 
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12 CJ. p 966 note 60. 

43. Ark.—^orthen v. HatclilEe, 42 
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12 CJ. p 866 note 61. 
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620. 
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793, 75 Minn. 153. 

12 C.J. p 966 note 54. 

Redemption laws as .impairing obli¬ 
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16 S.Ct 1042, 163 U.S. 118, 41 D.Ed. 
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Scales, 27 Wis. 640. 
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cited in Spitoaufsky v. Hatten, 182 
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W.Va.—State v. King, 63 S.B. 468, 496, 
64 W.Va. 646. 610. 
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: 34 F.2d 308, appeal dismissed 61 
S.Ct 40. 282 U.S. 800, 76 L.B<i 720. 

U. S. V. 247 Acres of Land, More 
or Less, City of Pittsburgh, D.C.Pcu, 
104 F.Supp. 938. 

Mont.—^Lowery v, Garfield County, | 
.208 P.2d 478, 122 Mont 671. 
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Vincent Inc., v. Lambek, 76 A.2d 
748, 760, 9 NJ.Super. 622. 
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- A. 849, 108 K.J.Eq. 297, affirmed 
160 A. 335, 110 N.J.Ba. 674—Corpus 
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180 A. 17. 19, 98 N.J.Ba. 209. 

12 C.J. p 966 note 58. 

50. Ark.—Northern Road Improve¬ 
ment Dist V. Meyermann, 276 S.W. 
762, 169 Ark. 388. 

51. - Ark.-r^Smith v. Spillman, 205 S. 
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Mass.—Rogers v. Nichols, 71 N.eL 
.960, 186 Mass. 440. 

Statute permittiJig debtor to retain 
possession 

Mortgagee purchasing at foreclo¬ 
sure sale and recording sherifTs deed 
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pursuant to state statutes allowing 
one year for redemption was held so 
far vested with title that mortga¬ 
gee was seized with vested interest 
of which it could not constitutionally 
be deprived by subsequent enactment 
of provisions of Bankruptcy Act per¬ 
mitting farmer-debtor to retain pos¬ 
session on payment of rental. 

U.S.—In re Erickson, D.C.Mlch., 18 F. 
. Supp. 439. 

52. Minn.—Johnson v. Fraser, 128 
N.W. 676, 112 Minn. 126. 
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Mich.—^Baker y. State Land Office 
Board, 293 N.W. 763, 294 Mich. 687. 
N.M—^Yates v. Hawkins, 126 P.2d 
476; 46 N.M 249. 

N.D.—Cota V, McDermott, 16 N.W.2d 
64, 73 N.D. 459, 156 A.L.R. 1271. 
Pa.—^Bemitsky v. Schuylkill County, 
112 A.2d 120, 881 Pa. 128. 

Bights 6f owners held terminated 
by entry of city. , 

UaL—City of Pasadena v. Chamber¬ 
lain, 36 P.2d 887, 1 CalJlLpp.2d 125b 
hearing denied. 86 P.2d 892, 1 Cal 
App.2d 125. 
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and can at any time change such method without 
impairing the right of any applicant to purchase 
or repurchase who has not complied with the exist¬ 
ing law.55 A person who contracts with full 
knowledge of existing statutory provisions with re¬ 
spect to redemption may not complain that such stat¬ 
ute had infringed on his vested statutory rights.®5.6 

§ 236. Exemption Laws 

The exemption privileges of a debtor are not vested 
rights. 

The exemption privileges of a debtor are not 
vested rights and hence it is within the power of 
the legislature to make property subject to execution 
for debts contracted, or judgments entered under a 
previous law by which it was exempt.57 However, 
the exemption from debt of an allotment made by 
the United States government to an Indian is a 
vested right®* 

Homestead. Although there is some authority to 
the contrary,®*-® a homestead exemption is not such 
a vested right as cannot be impaired by subsequent 
legislation;®* but it has been held that a statute is 
void which attempts to deprive the husband of the 
power of alienating the' homestead which he pos¬ 
sessed under the law in force at the time it was 
acquired.®* A creditor who issues an attachment 
on a homestead riot previously filed as such has no 
vested right which is destroyed when the property 
is subsequently filed as a homestead so as to claim 
the exemption given by law.®^' 

56. Cal.~Curtiii v. Kingsbury* 159 
P. 880, 81 CaLApp. 57. 

Mich.—-Baker v. State Land Office 
Board, 298 N.W. 763, 294 Mich, 687, 

N.M.—Yates v. Hawkins, 126 P.2d 476, 

46 N.M. 249. 

Pa.—Bemitsky v. SchuylkUl CJounty, 

112 A.2d 120, 881 Pa. 128. 

56.6 Pa.—^Bemitsky v. 

County, supra. 

56. Ga.—Sparger v. Cunapton, 64 Ga. 

366. 

Mich.—Stott V. Stott Realty Co., 284 
N.W. 636, 288 Mich. 36. 

Ohio.—Chandler v. Home, 154 N.E). 

748, 23 Ohio App. 1, 

Tenn.—Majors v. Carter, 136 S.W.2d 
924, 175 Tenn. 460. 

57. KT.—Laird v. Carton, 89 N.B. 

822, 196 N.T. 169, 25 L.RJL,N.S., 

189. 

Myers v. Moran, 99 N.Y.S. 269, 

118 App.Div. 427. 

Ohio.—Chandler v. Home, 164 NM, 

748, 23 Ohio App. L 
Tenn.—Majors v. Carter, 135 S.W.2d 
924, 175 Tenn. 450—Oorpns anris 
quoted la Cavender v. Hewitt, 289 S. 

W. 767, 770, 145 Tenn. 471. 

12 C.J. p 967 note 64. 


§ 237. Insolvency Laws 

An insolvent has no vested right to a discharge on 
filing a petition. 

An insolvent has no vested right to a discharge 
on filing a petition, and therefore acts passed after 
the petition is filed providing that a discharge in 
insolvency shall be refused on certain conditions are 
constitutional,®* and statutes providing that every 
sale or conveyance made by a debtor within a 
certain period before an assignment for the benefit 
of creditors shall be void if such debtor was m- 
solvent at the time are not unconstitutional as im¬ 
pairing vested rights;®* nor is a statute unconstitu¬ 
tional which gives preferences to the employees of 
an insolvent debtor as to wages due them at the 
time of the act of insolvency.®^ A surety^s right of 
subrogation to a preference given in case of insol¬ 
vency attaches as a vested right when the bond is 
given and the relation of surety assumed.®® 

§ 238. Registration Laws 

Registration acts applied to instruments - executed 
prior to their passage, but within a reasonable time 
thereafter, do not Impair vested rights. 

The application to instruments executed prior to 
the passage of registration acts requiring the re¬ 
cording of deeds®® or mortgages®*? within a rea¬ 
sonable time after their passage does not render 
such statutes void as impairing vested rights. The 
filing of a title registration application creates no 
vested right which is disturbed by' a subsequently 
enacted statute requiring a fee for the entry of the 

257, 234 Mb. 37i; 36 L.RJLN.S., 
1029, overrulingr Gladney v. Sydnor, 
72 S.W. 564, 172 Mo. 318, 95 Am. 
S.R. 517, 60 L.R.A, 880. 

$1. Mont.—Wall v. Duggan, 245 P. 
963, 76 Mont. 239. 

62. U.S.—^In re Seabolm, Mass., 186 
P. 144, 69 C.C.A. 142. 

Mass.—^In re Lane, 3 Mete. 218. 

63. Ohio.—In re Stimmers, 10 Ohio 
S. & a P, 801, 8 Ohio, N.P., 674. 

64. Ind.-^mall v. Hammes, 60 N.B. 
842, 156 Ind. 666. ^ 

65. Minn.—tr. S. I^delity & Guaran¬ 
ty Co. V. Rathbun, 199 N.W. 661, 

I 160 Minn. 176. 

66. Tex—Saljhon v.' Huff, 28 S.W. 
1044, 9 TeaLCiy.App. 164. ’ 

Where reasonable time'is not gflven, 

the statute Is InvalidT 
Pa.—Farmers Nat Bank & trust Co. 
of Reading, to tJse of Adams^ v. 
Berks County ' Real' Estate Co*, 6 
A.2d 94, 333 Pa. 890, 121 A.L.R. 906. 

67«'' .Bid;—Citizens* State Bank y. Ju¬ 
lian, 56 N.^ 1007,161^ Ind. 655. . 


Schuylkill 


Exemption laws as Impairing obli¬ 
gation of contracts see infra $ 890 


58. OkL—Grotkop v.- 
P. 611, 140 OkL 178. 


Stuckey, 282 


58.8 Tex—^Paddock v. Siemonelt, 218 
S,W.2d 428, 147 Tex 671, 7 A.L.R.2d 
1062. 

69. Fla.—Nesmith v. Nesmith, 21 So. 

2d 789, 165 Fla. 823. 

Iowa.—^In re Ragan's Estate, 23 N.W. 

2d 521, 237 Iowa 619. . 

Tenn.—WaJkup v. Covington, 114 S. 
W.2d 46, 173 Tenn. 7. ^ - 

Sherwin-Williams Co. v. Morris, 
166 S,W.2d 350, 25 Tenn.App. 272. 
12 CJ. p 967 note 66. 

60. N.C.—Castleberry v. Maynard. 95 
N.C. 281. 

Xn IflCissoiiri 

It has been held that the homestead 
right is a mere exemption or privilege 
and not a vested right, so that a 
homestead right acquired prior to the 
enactment of a prohibitory alienation 
or encumbrance statute is governed 
by. such statute. 

Ma—Bushnell v, Loomis, 187 S.W.2d i 
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itle registration decree.®^ A mortgagee, who has 
I lien duly filed, has no vested right in the registra- 
;ion law under which the lien was filed.^®*^ 

\ 239. Laws Regulating Property and Busi¬ 
ness 

a. In general 

b. Building and zoning ordinances and 

regulations 

c. Fish and game laws 

a. In General 

When enacted as a proper exercise of the police 


power, laws regulating property and business are not 
Invalid as an Impairment of vested rights. 

A property owner can acquire no vested right to 
the use of his property for a particular purpose 
freed from public control under the police power.®^ 
Thus, he can acquire no vested right to use his 
property as a stable,a slaughterhouse,*^ a mattress 
factory,72 ^ creamery,or a private market.'^^ No 
person has a vested right to make a market of the 
street or other public place,*^5 or, in the absence of 
a franchise, to use the streets for other commercial 
purposes,76 such as for the operation of public con- 
veyances.77 One has no vested right to the con¬ 
tinuance of a business monopoly.7 8 


la MaBS. —^Hollingsworth St Yose 
Co. V. Recorder of Land Court, 169 
N.E. 543, 262 Mass. 45. 

38.5 Tex.—Hill v. Wolfe, Clv.App., 
184 S.W.2d 489, error refused. 

89. U.S.—Standard Oil Co. v. City of 
Tallahassee, C.A.Fla.. 183 F.2d 410, 
certiorari denied 71 S.Ct. 208, 340 
tr.S. 892, 95 L.Ed. 647. 

Iowa.—City of Clinton v. Donnelly, 
213 N.W. 262, 203 Iowa 676. 

Ifinn.— Arena v. Village of Rogers, 61 
N.W.2d 608, appeal dismissed 74 
act 680, 847 U.S. 949, 98 L.Ed. 1096 
—State ex reL Rose Bros. Lumber 
& Supply Co. V. Clousing, 268 N.W. 
844. 198 Minn. 36. 

Ohio.—Smith v. Julllerat, 119 N.E.2d 
611, 161 Ohio St. 424. 

Or.—^Portland v. Meyer, 62 P. 21, 82 
Or. 368, 67 Am.S.R, 638, 

Tex,—^Arkansas Fuel Oil Co. v. Re- 
primo Oil Co., Clv.App,, 91 S,W. 
2d 381, error dismissed, 
financial loss 

Financial loss gives no vested 
right to continue business, location 
of which may be regulated under po¬ 
lice power. 

Ariz.—City of Tucson v. Arizona Mor¬ 
tuary, 272 P. 928, 34 Ariz. 495. 
Manufacture, and sale of Intoxioants 
No vested right exists in the busi¬ 
ness or property with which the 
manufacture and sale of Intoxicants 
Is carried on to prevent Its control 
or entire destruction by legislative 
process. 

U.S.—^Premier-Pabst Sales Ca v. 
State Board of Equalization, D.C. 
Oal., 13 F.Supp. 90. 

Fla.—State ex rel. First Presbyte¬ 
rian -Church of Miami v. Puller, 
182 So. 888, 133 Fla. 664, rehearing 
denied 183 So. 726, 134 Fla. 212. 

70. Mass.—^Lowell v. Archambault, 
75 N.E. 66, 189 Mass. 70. 1 L.R.A., 
N.S., 468. 

71. ^ss.—City of Revere v. Rise- 
man. 181 N.E. 716, 280 Mass. 76. 

12 C.J. p 967, note 76. 

Assignment of place by board of 
health 

Assignment by board of health of 


place to maintain slaughterhouse 
creates no vested right, and revoca¬ 
tion of privilege does not deprive 
donee of any constitutional rights. 
Mass.—City of Revere v. Rlseman, 
supra. 

72. N.J,—^Neumann v. Hoboken, 82 
A. 611, 82 N.J.Law 275. 

73. Or.—^Kroner v. City of Portland, 
240 P. 636, 116 Or. 141. 

74. La—^New Orleans v. Faber, 29 
So. 607, 106 La 208, 83 Am.S.R. 
232, 63 L.R.A. 165, followed in New 
Orleans v. Vldalet, 29 So. 583, 105 
La 132. 

75. Cal.—^Ex parte Mares, 171 P.2d 
762, 76 Cal,App.2d 798—Pittsford 
V. City of Los Angeles, 122 P.2d 
635, 60 Cal.App.2d 26. 

Tex,—West v, City of Waco, Clv.App., 
276 S.W. 282, affirmed 294 S.W. 832, 
116 Tex. 472—City of San Antonio 
V. Walters, Civ.App., 253 S.W. 644. 

Ex parte Bradshaw, 169 S.W. 269, 
70 Tex.Cr. 166. 

Newsstand 

Iowa—Cowin v. City of Waterloo, 21 
N.W.2d 706, 237 Iowa 202, 163 A.L. 

R. 1327. 

76. Idaho.—^Yellow Cab Taxi Serv¬ 
ice V. City of Twin Falls, 190 P.2d 
681, 68 Idaho 145. 

Me.—Steves v. Robie, 81 A.2d 797, 
139 Me. 369. 

Okl.—^Palace Oarage v. Oklahoma 
City, 268 P. 240, 131 Okl. 122. 

Tex.—City of Wichita Palls v. Bow¬ 
en, 182 S,W.2d 696, 143 Tex. 46, 154 
A.L.R. 1434—^Ex parte Sterling, 53 

S. W.2d 294, 122 Tex. 108. 

Payne v. Massey, Clv.App., 190 
S.W.2d 419, reversed on other 
grounds 196 S.W.2d 493, 146 Tex, 
237.—Phares v. Emerson, Clv.App., 
64 S.W.2d 261. 

Vt—In re James, 182 A. 40, 99 Vt 
. 266. 

Maintenance of railroad switch 
Private corporation, gifted right 
by ordinance to construct railroad 
switch in street, acquired no vested 
right therein, but mere permissive 
use at most. 


Ind.—City of Indianapolis v. Link 
Realty Co., 179 N.B. 574, 94 Ind. 
App. 1. 

Automobile wrecker 
Automobile wrecker operators do 
not have a vested right to use city 
streets to carry on wrecker business, 
and city ordinance prohibiting pri¬ 
vate garage owners from towing 
wrecked automobiles off the streets, 
and bestowing such duties on the 
cltjr^s police department Is not invalid 
as injuring or destroying vested prop¬ 
erty rights of garage owners. 

Tex,—^Liegl v. City of San Antonio, 
Civ.App., 207 S.W.2d 441, refused no 
reversible error. 

77. Colo.—City and County of Den- 
i ver V. Thrailklll, 244 P.2d 1074, 126 

Colo. 488. 

Idaho.—^Yellow Cab Taxi Service v. 
City of Twin Palls, 190 P.2d 681, 
68 Idaho 146. 

Ind.—Denny v. City of Muncle, 149 
N.B. 639, 197 Ind. 28. 

Mass.—Roberto v. Commissioners of 
Department of Public Utilities, 160 
N.B. 821, 262 Mass. 683. 

Miss.—^Allen v. City of Kosciusko, 42 
So.2d 388, 207 Miss. 343. 

N.J.— People's Rapid Transit Co. v. 
Atlantic City, 144 A 630, 106 N.J. 
Law 286, affirmed Parlor Car De¬ 
luxe Coach Co. V. Atlantic City, 
149 A. 893, 106 N.J.Law 687. 

Tex.—City of Wichita Falls v. Bow¬ 
en, 182 S.W.2d 696, 143 Tex. 46, 164 
A.L.R. 1434—^New Way Lumber Co. 
V. Smith, 96 S.W.2d 282’, 128 Tex. 
173. 

Payne v. Massey, Civ.App., 190 
S.W.2d 419, reversed on other 
grounds 196 S.W.2d 493, 145 Tex. 
237—^Parsons v. City of Galveston, 
Civ.App., 53 S.W.2d 160, affirmed 
84 S.W.2d 996, 126 Tex. 668—Peters 
V. City of San Antonio, Civ.App., 
196 S.W. 989. 

Vt.—In re James, 132 A. 40, 99 Vt 
266. 

78, Mont—Young v. Board of Trus¬ 
tees of Broadwater County High 
School, 4 P.2d 726, 90 Mont 576. 
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The owner of a building or other structure may 
have a vested right in the property which prevents 
its summary destruction as a nuisance,and de¬ 
nial of the right to repair a building lawfully erect¬ 
ed so as to keep it fit for use is a denial of the en- 
jo 3 nnent of a vested properly right®^ The right of 
a cemetery corporation to a permit on which it has 
relied and made expenditures is a vested right.^^ 
A right to an assumed business name acquired in 
accordance with statutory requirements is vested.^^ 

Restrictions on use of properly generally are con¬ 
sidered supra § 220. The right to engage in a pro¬ 
fession, trade, or business is considered supra § 
224. 

Medium of payment. Where the meditim of pay¬ 
ment is designated by statote, the right to receive 
it is a vested right, and an act providing for pay¬ 
ment in another medium is unconstitutional to the 
extent that it applies to previous transactions,®^ 
but where the medium of payment is not specified, 
and the obligation is to pay money generally, con¬ 
gress may declare what shall be legal tender in dis¬ 
charge of obligations contracted either before or 
after the enactment of the statute.®^ 

Employers and employees. No person has a vest¬ 
ed right entitling him to have unchanged the exist- 

79. Mo.— V. Milwaukee Mechan¬ 
ics’ Ins. Co., 16 S.W.2d 343, 16 S.W. 

2d 595, 322 Mo. 342. 

Wis.—State v. Sutherland, 166 N.W. 

14, 166 Wls. 511. 

BiUhoardfl 

Owner of billboards has a vested 
property right which cannot be taken 
by ordinance forbidding their main¬ 
tenance, unless It Jeopardizes the 
safety, welfare, health, or morals of 
community. 

Tex.—Cain v. State, 287 S.W. 262, 

106 Tex.Cr. 204. 

80. Tex.—Crossman v. City of Gal¬ 
veston, 247 8.W. 810, 112 Tex. 303, 

26 A.LuIL 1210. 

81. NT-J.—Montedore Cemetery Co. v. 

Board of Com’rs of City of New¬ 
ark, 130 A. 730, 3 N.J.M1SC. 1100. 

82. N.Y.—^Fawcett v. Andrews, 197 
N.T.S., 2p.8, 203 App.Dlv. 591. 

83. IlL—People v* Riggs, 56 lit 483. 

84. XT.s.—Julllard v. 

Y.. 4 S.Ct. 122, no U.S. 421, 28 L. 

Ed. 204—Enox v. Lee, Tex., 12 
Wall. 467, 20 L.Bd. 287. 

85. U.S.—Ajrizona Copper Co. v. 

.. Hammer,.Ariz., 39 &Ct. 663, 250 IT. 

S. 400, 68 KEd. 1068, 6 A.L.R.. 1537, 
motion denied 40 S.Ct. 12. 

Ala.T-Chapman y. Railway . Fuel Co., 

.101 So. 879, 212 Ala. 106. _ 
nL-rrGrand Trunks Western By. Co. 


ing rules of law concerning an employer’s respon¬ 
sibility for personal injury or death of an em¬ 
ployee.®® Employers have no vested right to hire 
or discharge employees unrestrictedly,®® and no 
vested rights are violated by a statute which requires 
employers to pay their employees in money and at 
stated intervals.®*^ An employer has no vested inter¬ 
est in the labor of his employees,®'^*® and employees 
have no vested right to emplo 3 rment®'^-l® 

b. Building and Zoning Ordinances and Eegn- 
lations 

No vested rights In property exist which preclude a 
municipal corporation, in a proper exercise of the police 
power, from enacting or repealing a zoning ordinance. 
No vested rights exist in a building permit unless the 
property owner, in reliance on the permit, has incurred 
large obligations, or substantial work on the project has 
been accomplished. 

A zoning ordinance enacted for purposes not 
consonant with a proper exercise of the police pow¬ 
er is invalid as an impairment of vested rights of 
property owners.®® Although zoning regulations ef¬ 
fect some curtailment of vested rights, either by re¬ 
stricting prospective uses or by prohibiting the con¬ 
tinuation of existing uses,®®*® a zoning ordinance 
which is a proper exercise of the police power does 
not unlawfully deprive a property owner of vested 
rights,®® especially where the properly owner has 

America v. Miller’s, Inc., 61 S.Ct 
732, 312 U.S. 668, 85 L.Bd. 1106. 

88. N.Y.—^Hoer Const. Corp. v. City 
of New, Rochelle. 136 N.Y.S.2d 414, 
207 Misa 46—People v. Stanton, 211 
N.Y.S. 438, 126 MIsc. 215. 

Pa.—^Lower Merion Tp. v. Frankel, 
Com.Pl., 64 Montg.Co. 14, aflarmed 
57 A.2d 900, 158 Pa. 430. 

88.5 N.Y.—Application of Runz, 128 
N.Y.S.2d 680. 

89. U.S.—^Marblehead Land Co. v. 
City of Los Angeles, C.C.A.Cal.. 47 
F.2d 628, certiorari denied 62 S.Ct 
18, 284 U.S. 634, 76 L.Bd. 640. 

CaL—Wheeler v. Gregg, 208 P.2d 37, 
90 CaLApp.2d 848—^Burke v. City 
of Los Angeles, 156 P.2d 28, 68 
CaLApp.2d 189. 

Ind.—^Lutz V. New Albany City Plan 
. Commission, 101 N.B.2d 187, 230 
Ind. 74; ' 

Ky.—City of Rlchlawn v. McMakln, 
280 S.W.2d 902. 813 Ry. 265; cer¬ 
tiorari d^mlssed 71 S.Ct. 631, 340 

U. S. 945, 96 L.Ed. 682—Goodpaster 

V. Foster, 178 S.W.2d 29, 296 Ky. 

- 614. 

La.—State- ex ret Derna Realty Co. 

V. Jacoby, 123 So. 814, 168 La. 762. 
Md.—City of Baltimore V. Cohn, 106 
A.2d 482, 204 Md.: 628—OfCutt v. 
Board of Zoning Appeals of Balti¬ 
more County, 106 A.2d 219, 204 
Md. 661—Francis v. MacGill,u.75 A. 

. 2d 91, 196 Md. 77—Kahl v. Consol- 


Greenman, N. 


V. Industrial Commission, 126 N.B. 
748, 291 in 167. 

Kan.—^Ellis v. Kroger Grocery & Bak¬ 
ing Co., 152 P.2d 860, 169 Kan. 218, 
156 A.L.R. 646. 

N.J.—Fl 3 mn v. Union City,. 108 A.2d 
629, 82 N.J.Super. 618. 

86. U.S.—^National Labor Relations 
Board v. Carlisle Lumber Co., C.C. 

A. , 94 F.2d 138, certiorari denied 58 
S.Ct 1046, 804 U.S. 676, 82 L.Ed. 
1639. 

N.J.—Kingston Trap Rock Co. v. In¬ 
ternational Union of Operating En¬ 
gineers, Local 826, 826—A and 826- 

B, 19 A.2d 661, 129 N.J.Bq. 670. 
Wash,—Spokane Hotel Co. v. Young¬ 
er, 194 P. 695, 115 Wash. 869. 

87. Ky,—Commonwealth v. Reinecke 
Coal Mlh. Co., 79 S.W, 287, 117 Ky. 
885, 25 Ky.L. 2027. 

87J5 N.J.—Kingston Trap Rock Co, 
V. International Union of Operating 
Engineers, LK>cal No. 826, 826-A 
and 825-B, 19 A.2d 661, 129 NLEq. 
670. 

87.10 N.J,—Miller’s, Inc., v. Journey¬ 
men Tailors Union Local No. 1*95, 
Ch., 16 A.2d 822, affirmed Miller’s, 
Inc., V. Journeymen Tailors Union 
Local No. 195 of Amalgamated 
Clothing Workers of America, ,15 A. 
2d 824, 128 - NJT.Eq. 162, reversed 
on other grounds Journeymen Tail¬ 
ors Union Local No. 196 of Amal- 
gamated Clothing Workers of 
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invested in the property after the ordinance or with subsequently included within fire limits has a vested 
knowledge of a pending ordinance.^® A property property right of which he cannot be deprived with- 
owner has no vested right that restrictions imposed out lawful reason.^ ^ 
by ordinance shall continue,although a person 

purchasing property after a zoning ordinance is in As against a subsequent lawfully enacted zoning 
effect has a right to assume that the classifica- ordinance, there is no vested right to have a build- 
tion, as existing, will not be changed except as re- ing permit granted although a property owner has 
quired for the public good.^^ Likewise, a property applied for it or has brought mandamus to compel 
owner does not have a vested right to have an ex- its issuance.®^ Likewise, the mere granting of a 
-ception granted by a zoning ordinance continued.®^.® permit does not create a vested right precluding its 


The owner of a building erected 

idated Gas, Elec. Ligrht & Power 
Co. of Baltimore, 60 A.2d 764, 191 
Md. 249. • 

N.J.—^Borourh of . Cressklll v. Bor- 
oufiTh of pumoni 100 A.2d 182, 28 
N.J.Supef. 26, affirmed 104 A-2d 441, 

15 N’.J. 238-^Rodee v, Lee, 81 A.2d 
617, 14 N.J.Super. 188. 

N.T.—City of Yonkers v. Rentways, 
Inc., 109 N.E.2d 697, 304 N.T. 499. 

Tralow Realty Corporation v. 
Murdock, 24 N.T.g.2d 661, 261 App. 
Piv. 173. 

Burrouffhs Landscape Const Co. 

V. Town of Oyster Bay*, 61 N.T.S.2d 
. 123, 186 Mlsc. 930. 

Ohio.—Smith v. Juillerat 119 N,E. 

2d 611, 161 Ohio St 424. 

Pa.—^Blkins-Rydal Co. v. Brigham, 
Com.Pl., 69 Montg.Co. 185, excep¬ 
tions dismissed 84 Pa.l>lst: & Co. ] 
136. 

Tex.—City of Pallas v. Meserole, Civ. I 
App., 165 S.W.2d 1019, errof re¬ 
fused. 

Wash.—^Park v. Stolzheise, 167 P.2d 
412, 24 Wash.2d 781. 

Wls.—Eggebeen v. Sonnenburg, 1 N. 

W. 2d H, 239 Wis. 213, 138 A.L.R. 
495. 

90. Ariz.—City of Tucson v. Arizona 
Mortuary, 272 P. 923, 34 Ariz. 495. 
Cal.—Burke v. City of Los Angeles, 
156 P.2d 28, 68 CaXApp.2d 189. 
Conn.—Fitzgerald v. Merard Holding 
Co., 147 A, 613, ilO Conn. 130, cer¬ 
tiorari denied Merard Holding Co. 
V. Fitzgerald, 60 S.Ct 247, 281 U. 
S. 732, 74 L.Bd. 1148. 

Md.—Francis v. MacGUl, 75 A.2d 91, 
196 Md. 77. 

ir.J.—^Borough of Cresskill v. Bor¬ 
ough of Dumont, 100 A.2d 182, 28 
N.XSuper. 26, affirmed 104 A,2d 441, 

16 N.J. 238. 

TTiY.—Tralow Realty Corp. v. Mui> 
dock, 24 N.T.S.2d 661, 261 App.Div. 
173. 

'Rosenzweig v. Crlnnlon, 126 N.T; 
S.2d 692. 

91- Cal.—Wheeler v. Gregg, 203 P.2d 
‘ S7. 90 Cal.App.2d 848. 

Iowa.—^Keller v. City of Council 
Bluffs, 66 N.W.2d 113. 

Ry.—Bischoff V. 'Hennessy, 261 S.W. 
2d 582. 

:Md,-rOffiitt V. Bo^d of Zoning Ap- 
‘ pealjS oi; Baltimore .County, 106 A. 
2d 219, 204 Md. 661—Wakefield v. 


within territory 1 revocation,®5 e'\ 

Kraft 96 A. 2 d 27, 202 Md. 136— 
Chayt V. Maryland Jockey Club of 
Baltimore City. 18 A.2d 856, 179 Md. 
390. 

N.Y.-^Rodgers v. Village of Tarry- 
town, 96 N.B.2d 731, 802 N.T. 116. 

Greenberg v. City of New Ro¬ 
chelle. 129 N.T.S.2d 691, 206 Misc. 
28. affirmed 134 N.T.S.2d 593, 284 
App.Piv. 891, appeal dismissed 124 
N.B.2d 716, 308 N.T. 736—North 
Titus Residential Ass^n of Ironde- 
Quoit N. Y. V. Board of Zoning Ap¬ 
peals of Town of Irondeauoit 127 
N.Y.S.2d 602, 206 Mlsc. 618. 

N.C,—McKinney v. City of High 
Point ’TO S.E,2d 730, 239 N.C. 232. 
Pa.—Schmidt v. Philadelphia Zoning 
Bd. of Adjustment 114 A.2d 902, 82 
Pa. 621—^Holleam v. Silverman, 12 
A.2d 292, 338 Pa. 346—Ayars v. 
Wyoming Valley Homeopathic Hos¬ 
pital, 118 A. 426, 274 Pa. 309. 

Gracey v. Township of Spring- 
field, Com.Pl., 37 PeLCo. 22. 

Tex.—^Ham v. Weaver, Civ.App., 227 
S.W.2d 286, reversed on other 
grounds Weaver v. Ham, 232 S.W. 
2d 704, 149 Tex. 309. 

Va.—^Nusbaum v. City of Norfolk, 

' 145 S.B, 257, 161 Va. 801. 

Wis.—^Eggebeen v. Sonnenburg, 1 N. 
W.2d 84, 239 Wis. 213, 138 A.L.R. 
495. 

92. Ill.—^Phipps V. City of Chicago, 

. 171 N.E. 289, 339 IlL 315. 

Md.—Amereihn v. Kotras, 71 A.2d 865, 
194 Md. 591. 

N.J.—^Borough of Cresskill v. Bor¬ 
ough of Pumont, 100 A.2d 182, 28 
N.J.Super. 26, affirmed 104 A.2d 441, 
16 N.J. 238. 

Wash.—State ex rel. Ogden v. City of 
Bellevue, 276 P.2d 899, 45 Wash.2d 
492. 

Wis.—^Pes Jardln v. Town of Green¬ 
field, 63 N.W.2d 784, 262 Wis. 43. 
92.B Cal.—City of Los Angeles v. 
Gage, 274 P.2d 34, 127 Cal.App.2d 
442. 

93- ,N,B.—^Russell v. Fargo, 148 N. 
W. 610, 28 -N.P. 300.. 

9^ Cali^-—Sunny Slope Water Co. v. 
Gity of Pasadena, S3. P.2d 672, 1 
CaL2d 87—Wheat v. Barrett, 290 P. 
1083, 210 Cat 198. 

Price V. Schwafel, 206 P.2d 683, 
92 CaLApp.2d 77.’ 
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en though work in reliance on 

Ky.—Cayce v. City of Hopkinsville, 
289 S.W. 223, 217 Ky. 135. 

La.—State ex reL Fltzmaurice v. 
Clay, 23 So.2d 177, 203 La. 443. 

State ex rel. Shaver v. Mayor and 
Councllmen of Town of Coushatta, 
App., 196 So. 388. 

Mass.—Caputo v. Board of Appeals of 
Somerville, 111 N.B.2d 674, 330 

Mass. 107—Spector v. Milton Bldg. 
Inspector, 145 N.E. 265, 250 Mass. 
63. 

Mo.—State ex rel. Oliver Cadillac Co. 
V. Christopher. 298 S.W. 720, 817 
Mo. 1179, error dismissed Oliver 
Cadillac Co. v. Christopher, 49 S. 
Ct 17, 278 U.S. 662. 73 L.Ed. 669. 
N.T.—^Haussman v. Oatley, 137 N.Y.S. 
2d 41, 285 App.Piv. 832—^Atlas v. 
Pick, 86 N.Y.S.2d 231, 276 App.Piv. 
670, affirmed 87 N.E,2d 66, 299 N. 
Y. 654. 

Maxwell v. Klaess, 32 N.Y.S.2d 
688, 192 Mlsc. 989, appeal dismissed 
Siciliano v. Klaess, 84 N.Y.S.2d 922, 
Maxwell v. Klaess, 86 N.T,S.2d 330, 
274 App.Plv, 943, and Goddard v. 
Klaess, 85 N.Y.S.2d 881. ' 
Application of Kunz, 128 NY.S. 
2d 680. 

Pa—Appeal of Mutual Supply Co., 77 
A.2d 612, 366 Pa 424. 

Gheen v. Mencer, 62 PaPist. & 
Co. 422. 

Tex.—^McEachem v. Town of High¬ 
land Park, Civ.App., 84 S.W.2d 676, 
affirmed 78 S.W.2d 487, 124 Tex. 36. 
Application under InvaRd ordinance 
Application for building permit un¬ 
der invalid ordinance gave property 
owner no vested rights. 

Tex,—City of University Park v- 
Rahl, Civ.App., 36 S.W.2d 1075, er¬ 
ror dismissed. 

95. Conn.—Graham Corp. v. Board 
of Zoning Appeals of Town of 
Greenwich, 97 A,2d 664, 140 Conn. 1. 
Iowa—Huff V. City of Pes Moines, 66 
N.W.2d 64, 244 Iowa 89. 

Md.—^Bruning Bros. v. Mayor & City 
Council of Baltimore^ 87 A.2d 689, 
199 Md. 602—^Francis v. MacGilli 
76 A.2d 91, 196 Md. 77. 

Minn.—Kiges v. City of St. Paul, 62 
N.W.2d 863, 240 Minn. 522. 

Mo.—Fleming v. Moore Bros. Realty 
Co., 261 S.W.2d 8, 363 Mo. 305— 
Schaub v. Sun Realty Co;, 24 S.W. 
2d 111 (two cases), 324 Mo. 429— 
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the permit has commenced, if the work has not 
progressed far or is inconsequential in proportion 
to the total cost of construction,but where the 
property owner has incurred large obligations in 
reliance on the permit, or substantial work on the 
project has been accomplished, he has a vested prop¬ 
erty right which cannot be impaired.^7 The issu¬ 
ance of a building permit does not give one a vest- 
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ed right to build in accordance with the law in force 
at the time, or prevent the application to such 
building or structure of statutes or ordinances 
passed before its erection^s or completion,^^d the 
fact that a building is erected in accordance with 
the requirements of the building code in force at 
the time gives the owner no vested right to im¬ 
munity from subsequent reasonable regulations 


Kingshigrliway Presbyterian Church 
V. Sun Realty Co., 24 S.W.2d 108, 
324 Mo. 610. 

N.T.—440 East 102nd Street Corp. v. 
Murdock, 34 N.B.2d 329, 285 N.T. 
298. 

Maxwell v. Klaess, 82 N.T.S.2d 
588, 192 Mlsc. 939, appeal dismissed 
SicUiano v. Klaess, 84 N.T.S.2d 922. 
Maxwell v. Klaess, 85 Nr.Y.S.2d 330. 
274 App.Div. 943, and Goddard v. 
Klaess, 85 N.T.S.2d 331—Atlas v. 
Dick, 81 N.T.S.2d 126, 192 Misc. 
843, reversed on other grrounds 86 
N,T.S.2d 231. 276 App.Div. 670, af¬ 
firmed 87 N.E.2d 66, 299 NT.Y. 664. 

Edward A. Lashlns, Inc. v. Grif- 
flh, 132 N.Y.S.2d 896—^Application 
of Kunz, 128 N.Y.S.2d 680—^Inzerilli 
V. Pitney. 30 N.Y.S.2d 129. 

Pa.—A. J. Aberman, Inc. v. City of 
New Kensington. 106 A2d 686, 377 
Pa. 620—City of Harrisburgr v. 
Pass, 93 A.2d 447. 872 Pa. 318— 
Appeal of Mutual Supply Co., 77 
A.2d 612, 366 Pa. 424. 

Tex,—City of San Antonio v. Robert 
Thompson & Co., Civ.App., 30 S.W. 
2d 339, error dismissed Robert 
Thompson & Co, v. City of San An¬ 
tonio, Com.App., 44 S.W.2d 972. 

43 C.J. p 849 notes 94. 95. 

Approval of plans 
Approval of apartment house plans 
in residence district did not erive 
vested risrht to erect apartment bulld- 
ingr. 

N.Y.—Sagramore Road Corporation v. 
Lee, 230 N.Y.S. 68. 224 App.Div. 
744, amnued 166 N.E. 313, 250 N.< 
Y. 632. 

Bestrainlngr order 

Where hospital association, which 
opposed petition, for use of premises 
for mortuary purposes, appealed to 
superior court which decided that 
permission was improperly grranted 
by board, petitioner did not acquire 
a vested rigrht to act under the per¬ 
mission by fact that no restraining: 
order was obtained from superior 
court by association, In view of city 
charter provisions concerning appeals 
in such cases. 

Conn.—^Torello v. Board of Zoning 
Appeals of New Haven, 16 A.2d 
681, 127 Conn. 807. 

96. U.S.—Geneva Inv. Co. v. City of 
St. Louis, aCAMb., 87 P.2d 88, 
certiorari denied 67 S.Ct. 795, 301 
U.S. 692, 81 UEd. 1848, 


Ariz.—^Vemer v. Redman, 271 P.2d 
468, 77 Ariz. 310. 

Conn.—Graham Corp. v. Board of 
Zoning Appeals of Town of Green¬ 
wich, 97 A2d 564, 140 Conn. 1— 
Fitzgerald v. Merard Holding Co., 
147 A 513, 110 Conn. 130, certiorari 
denied Merard Holding Co. v. Fitz¬ 
gerald, 60 act 247. 281 U.S. 732. 
74 L.Bd. 1148. 

Iowa.—^Brackett v. City of Des 
Moines, 67 N.W.2d 642—City of 
Clinton V. Donnelly, 213 N.W. 262, 
203 Iowa 676. 

I Md.—Francis v. MacGill, 75 A2d 91, 
196 Md. 77. 

Mich.—City of Lansing v. Dawley, 
226 N.W. 600, 247 Mich. 894. 

Minn.—^Kiges v. City of St. Paul, 62 
N.W.2d 363, 240 Minn. 622. 

Mo.—Schaub v. Sun Realty Co., 24 
S.W.2d 111 (two cases), 324 Mo. 
429—^Kingshighway Presbyterian 

Church V. Sun Realty Co., 24 S.W. 
2d 108, 324 Mo. 510. 

N.Y.—^Rlce V. Van Vranken, 232 N.Y. 
S. 606, 225 App.Div. 179, aflarmed 
176 N.B. 804, 266 N.Y. 641. 

Riverdale Community Planning 
Ass'h V. Crinnion, 183 N.Y.S.2d 706, 
affirmed 141 N.Y.S.2d 610, 286 App. 
Div. 1047, motion denied 128 N.B.2d 
760—Application of Kunz, 128 N.Y. 
S.2d 680. 

Pa.—^Appeal of Mutual Supply Co., 77 
A2d 612, 366 Pa. 424. 

97- Cal.—Wheeler v. Gregg, 203 P.2d 
87, 90 Cal.App.2d 848—^Trans-Ocean- 
ic Oil Corp. V. City of Santa Bar¬ 
bara, 194 P.2d 148, 86 Cal.App.2d 
776. 

Conn.—Graham Corp. v. Board of 
Zoning Appeals of Town of Green¬ 
wich, 97 A2d 664, 140 Conn. 1. 

Iowa—^Keller v. City of Coimcil 
BluiEs, 66 N.W.2d 118. 

Ky.—Blschoft v. Heimessy, 261 S.W. 
2d 682. 

N.Y.—Robitzek Investing Co. v. Colo¬ 
nial Beacon Oil Co., 40 N.Y.S.2d 
819, 265 App.Dlv. 749, appeal denied 
42 N.Y.S.2d 922, 266 App.Div. 775. 

Atlas V. Dick, 81 N.Y.S.2d 126, 
192 Misc. 843, reversed on other 
grounds 86 N.Y.S.2d 231, 275 App. 
Div. 670, affirmed 87 N.B.2d 66, 
299 N.Y. 664—Pelham View. Apart¬ 
ments V. Switzer, 224 N.Y.S. 66, 
130 Misc. 646. 

Riverdale Community Planning 
Ass’n V. Crinnion, 183 N.Y.S.2d 706, 
affirmed 141 N.T.S.2d 610, 286 App. 
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Div. 1047, motion denied 128 N.K2d 
760—Application of Kunz, 128 N.Y. 
S.2d 680—^Nassau-Fulton Realty 
Corp. V. Schlimm, 67 N.Y.S.2d 601 
—Westchester County Soc. for Pre¬ 
vention of Cruelty to Animals v, 
Mengel, 86 N.Y.S.2d 531. 

Pa—City of Harrisburg v. Pass, 93 
A2d 447, 872 Pa 318—Appeal of 
Dunlap, 87 A2d 299, 370 Pa. 31— 
Lower Merion Tp. v. Frankel, 67 
A2d 900, 358 Pa 430—Ventresca v. 
Bxley, 56 A2d 210, 358 Pa 98. 

Gheen v. Mencer, 62 PaDist. & 
Co. 422. 

Freeman v. Lansdowne Borough, 
Quar.Sess., 34 Del.Co. 449—Shel¬ 
drake V. Upper Darby, Com.PI., 23 
Del.Co. 46—Appeal of Chertcoff, 
Quar.Sess., 1 Lebanon 71—^Appeal 
of Batten, Com.Pl., 96 Pittsb.Leg.J* 
17. 

Tex.—^Rosenthal v. City of Dallas,. 
Civ.App., 211 S.W.2d 279, refused 
no reversible error—^Brown v. 
Grant, Civ.App., 2 S.W.2d 286. 

Wis.—^Lindemann v. City of Keno-* 
sha 240 N.W. 373, 206 Wis. 364. 

Preliminary permit 
Property owners having procured* 
preliminary permit from building in¬ 
spector, and having contracted for- 
construction work, had vested right 
to erect building as planned, which 
could not be defeated by withhold¬ 
ing final permit, although height of' 
building would exceed limit under- 
contemplated new ordinance. 

Pa.—^Herskovlts v. Irwin, 149 A 195, 
299 Pa. 166. 

Peculiar circumstances of particu¬ 
lar case must be considered in the- 
light of the general rule or require¬ 
ment that some affirmative anticipa¬ 
tory action on the part of the owner- 
of realty is necessary in order to^ 
create a vested right of the owner- 
in realty. 

NY.—City of Little Falls v. Fisk, 2A 
NY.S.2d 460. 

98. Md.—^Brunlng Bros. v. Mayor 
City Council of Baltimore, 87 A2d«. 
689, 199 Md. 602. 

N.Y.—New York v. Herdje, 74 N.Y.a 
104, 68 App.Div. 370. 

99. NY.—People v. Ludwig, 158 N 
Y.S. 208, 172 App.Div. 71, affirmedi 
113 NB. 632, 218 N.Y. 640. 

R.L—Greenough v. Allen Theater,, 
etc., Co., 80 A 260, 33 R.L 120. 
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passed in the interest of the public safety.^ There 
are no vested rights in a building permit which has 
been obtained by an application containing substan¬ 
tial misstatements of fact^ An unlawfully granted 
permit confers no vested rights,2-5 

The power of municipal corporations to enact 
building and zoning regulations generally is con¬ 
sidered in Municipal Corporations §§ 224-228. 

Zoning election. Where a person is informed that 
there is a question as to the proper zoning of prop¬ 
erty because of a defective description in the pro¬ 
posal submitted to the voters, he acquires no vested 
right to use the property,2*i0 and this is true even 
though the records and maps of the zoning commis¬ 
sion show that the property is zoned for the use he 
desires to make of it2*15 

Preexisting use. A pre&cisting use of property 
confers a vested property right and it cannot be de- 


CONSTITUTIONAL LAW 8 mv 

stroyed by subsequently enacted zoning regula- 
tions.2-20 In order to secure a vested right, the use 
itself or at least some portion of it must have been 
in actual existence on the effective date of the zon¬ 
ing legislation, and the contemplated use of the 
premises is not sufficient to establish such vested 
right.2‘^5 An inconsequential preexisting use does 
not amount to a vested right.2-30 A change in the 
preexisting use of the property confers no additional 
vested rights.^-SS vested rights are acquired by 
a property owner who begins construction during 
the pendency of a suit to enjoin the enactment of a 
zoning regulation.^*-*® The fact that while occupy¬ 
ing property in violation of an ordinance, the then 
existing ordinance is inadvertently repealed, and 
thereafter reenacted a short time afterwards, does 
not cause the theretofore unlawful occupancy to 
ripen into a vested right to continue such occu¬ 
pancy.^* 


1. IlL—Williams v. Chicago, 107 N. 
m 599, 266 IlL 267, Ann.Caa.l916B 
614. 

N.T.—^Application of Kunz, 128 N.Y. 
S.2d 660. 

Wash.—Seattle v. Hinckley, 82 P. 
747, 40 Wash. 468, 2 Ii.R.A.,N.S., 
398. 

XUre preye]itio]i. regtilations in fac¬ 
tories 

A statute prescribing regulations 
in factories for protection of life 
from fire does not work destruction 
of vested property rights, 

N.Y.—Cockcroft v. Mitchell, 167 N.Y. 
S. 6, 187 App,Div. 189, 101 Mlsa 
211, affirmed Cockroft v. Mitchell, 
173 N.Y.S. 903, 187 App.Div. 189. 

a. N.Y.—Caulwal Const Co. v. Bur- 
well, 240 N.Y.S. 466, 136 Misc. 269. 

Westchester County Soc. for Pre¬ 
vention of Cruelty to Animals v. 
Mengel, 36 N.Y.S.2d 631. 

2.5 Ala.—^Moore v. Pettus, 71 So. 2d 
814, 260 Ala. 616. 

N.J.—Giordano v. Mayor and Council 
of Borough of Dumont, 61 A.2d 245, 
137 N.J.Law 740, 6 A.L.R.2d 956. 
N.Y.—Mallett v. Village of Mamar- 
oneck, 123 N.Y.S.2d 249, reversed on 
other grounds 131 N.Y.S.2d 504, 283 
App.Div. 1084. 

Ijapse of statutory time for appeal 
Owners of lot in city residential 
district acquired no vested rights 
under permit granted them by assist¬ 
ant city building inspector, to place 
building on lot within distance pro¬ 
hibited by zoning ordinance from 
street property line, with knowledge 
of owners' Intended use of building as 
garment factory in violation of ordi¬ 
nance, by lapse of statutory time for 
appeal from granting of permit, 
which was void and ineffective from 


beginning as unauthorized, so that 
no appeal was required. 

Tex.—^Davis v. City of Abilene, Civ. 
App., 260 S.W.2d 686, error refused. 

2.10 Ohio.—^Argo v. Kaiser, Com.PL, 
118 N.B.2d 162. 

2.16 Ohio.—Argo v. Kaiser, supra. 

2.20 Md.—^Higgins v. City of Balti¬ 
more, 110 A.2d 603—^Amereihn v. 
Kotras, 71 A.2d 866, 194 Md. 591. 
Mich.—^Richards v. City of Pontiac, 9 
N.W.2d 885, 806 Mich. 666—City 
of Coldwater v. Williams Oil Co., 
284 N.W. 675, 288 Mich, 140. 

N.Y.—Town of Somers v. Camarco, 
127 N.E.2d 327, 808 N.Y. 637. 

Incorporated Village of North 
Homell V. Hauber, 40 N.Y.S.2d 938, 
181 Misc. 646. 

Northport Water Works Company 
V. Carll, 138 N.Y.S.2d 869. 
Discontinuance of use held not shown 
The destruction of commercial 
building by Are in which building 
owner maintained a restaurant and 
hotel business as a nonconforming 
use under zoning ordinance did not 
constitute the discontinuance of such 
use in the sense of an abandonment. 
N.Y.—Navin v. Early, 56 N.Y.S.2d 
346. 

Sonlng order held to protect vested 
rights 

Zoning order, providing that non- 
conforming use of building existing 
lawfully at time of adoption could 
be maintained or changed to conform¬ 
ing or nonconforming use of same or 
higher olassidcation, protected own¬ 
ers of building constructed for use as 
public stable or riding academy with¬ 
in constitutional provisions insuring 
protection of vested rights. 

Mo.—^Brown v. Gambrel, 218 S.W.2d 
931, 358 Mo. 192. 
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2.25 Ind .—luxitz v. New Albany City 
Plan Commission, 101 N.E.2d 187, 
230 Ind. 74. 

Ohio.—Ohio State Student Trailer 
Park Co-op. v. Franklin County, 
Com.Pl., 123 N.B.2d 286, affirmed, 
App., 123 N.B.2d 642. 

Vested right limited 
Vested right to complete work of 
stripping topsoil would be limited to 
the area in use at time of enactment 
of town ordinance regulating the re¬ 
moval of topsoil. 

N.Y.—^Burroughs Landscape Const. 
Co. v. Town of Oyster Bay, 61 N. 
Y.S.2d 123, 186 Misc. 930. 

2.30 N.Y.—People v. Miller, 106 N.B. 

2d 34, 804 N.Y. 106. 

Baising pigeons as hobby 
Where property owner raised pi¬ 
geons as hobby, such an inconsequen¬ 
tial preexisting use did not amount to 
a vested right which could continue 
ets a nonconforming use. 

N.Y.—People v. Miller, supra. 

2.35 Mo.—^Brown v. Gambrel, 218 S. 

W.2d 931, 858 Mo. 192. 
imiawfal and iinauthorised change 
Where owners of building con¬ 
structed for use as public stable or 
riding academy altered and improved 
property without permit by expendi¬ 
ture of $35,000, and thereafter applied 
it to nonconforming use as public 
dance hall, such change of use and 
alteration of building were unlawful, 
and unauthorized change and Invest¬ 
ment of funds gave no additional 
vested rights. 

Mo.—Brown v. Gambrel, supra. 

2.40 CaJ.—Wheat v. Barrett, 290 P. 
1033, 210 Cal. 198. 

N.Y.—^Rosenzwelg v. Crinnion, 139 N. 
Y.S.2d 172. 

2.45 Mich.—Wyoming Tp. v. Her- 
weyer, 33 N.W.2d 93, 331 Mid 611. 
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e. Fish and Game Laws 

Acts for the preservation of fish and game, not ap¬ 
plied retrospectively, do not deprive persons of vested 
rights. 

Acts for the preservation of fish or game are 
not unconstitutional, as depriving persons of vested 
rights, so far as they relate to fish caught or game 
killed after they are passed.^ The owner of a dam 
originally constructed under a statute providing for 
a fishway may, on the destruction and rebuilding of 
the dam, be required by a new statute to provide a 
fishway.^ 

§ 240. Ta^Laws 

a. In general 


b. ‘ Validating illegal assessments and 

levies 

c. Exemptions 
a. In General 

in general, a taxpayer has no vested rights in a 
taxing statute, and, hence, he has ho vested right In 
the continuance of particular tax laws. 

In general, a taxpayer has no vested rights in a 
taxing statute,^-5t> and, hence, he has no vested 
right that a change shall not be made in the taxing 
statutes.5 Thus, there can be no vested right in 
the continuance of any particular tax® or scheme 
or method of taxation,^ or in a provision for sub¬ 
mission of ^ proposed assessment to the voters of an 


3. N.C.—^Daniels v. Homer, 51 S.B. 

992. 139 N.C. 219. 3 L.R.A-.N.S.. 997. 
Wash.—Cawsey V. Brickey, 144 P. 
938, 82 Wash. 653. 

12 C.J. p 967 note 86—27 QJ. p 946 
note 65. 

]Llc6iise to trap lohsters 
License to set traps for lobsters is 
not a vested right, and may be re¬ 
voked by the state, and this without 
notice or opportunity to be heard, 
and a statute permitting suspension 
without notice, is not invalid for tliat 
reason. 

Me.—State v. Cote, 120 A. 688, 122 
Me. 450. 

Pishing licenses 

Fishing licenses are not contracts 
and they create no permanent or 
vested rights. 

U.S.—^Le Clair v. Swift, D.C.W1S., 76 
F.Supp. 729. 

Wis.—Olson V. State Conservation 
Commission, 293 N.W. 262, 235 Wis. 
473. 

4. N.T.—In re Fishway, 116 N.T.S. 
746, 181 App.Div. 403. 

4.60 Tenn.—Cincinnati, 17. O. & T, 
P. Ry. Co. V. Rhea County, 250 S.W. 
2d 60. 194 Tenn. 167. 

Assessment 

There is no vested right in an €ls- 
sessment for taxes. 

Tenn.—^Penn-Blxie Cement Corp. v. 
Kizer, 260 S.W.2d 904, 194 Tenn. 
412, appeal dismissed Penn-Dixie 
- Cement Corp. v. Dickinson, 78 S.Ct. 
212> 344 U.S. 890, 97 L.Ed. 689— 
McCord V. Southern Ry. Co., 213 S. 
W.2d 184, 187 Tenn. 247. 

5. U.S.-^Helvering v. U. S. Trust Co., 
C.C.A.2, 111 F.2d 576, certiorari de¬ 
nied United States .Trust Co. of 
NTew. York v. a I. R., 61 S.Ct 45, 

. 811 U.S. 678,. 86 L.Ed; 437. 

Air-Way Electric Applicance Cor¬ 
poration V. Archer, D.COhio, 279 
F. 878, reversed on other grounds 
AJr-Way Electric Appliance Cor¬ 
poration V. Day, 46 S.Ct 12, 266 
U.a 71, 69 L.Bd. 169. 


Ala.—^Department of Indus. Relations 
V. West Boylston Mfg. Co., 42 So. 
2d 787, 263 Ala. 67. 

Cal.—Sunset Nut Shelling Co. v. 
Johnson, 121 P.2d 849, 49 Cal.App. 
2d 364—American States Water 
Service Co. of California v. John¬ 
son, 88 P.2d 770, 81 Cal.App.2d 606. 
Kan.— OorptLS Juris Secundum quoted 
in Mizer v. Kansas Bostwlck Irr. 
Dist No. 2, 239 P.2d 370, 382, 172 
Kan. 157, appeal dismissed 72 S.Ct. 
1063, 343 U.S. 954, 96 L.Ed. 1355. 
Mass.—^McMorrow v. National Shaw- 
mut Bank of Boston, 166 N.B. 43, 
259 Mass. 14. 

Okl.—In re Bass’ Estate. 190 . P,2d 
800, 200 Okl. 14—^Thompson Bldg. 
Co. V. Oklahoma Tax Commission, 
182 P.2d 962, 192 Okl. 1. 

Payment pending adjudication of va. 
Udlty 

There can he no vested right to 
taxpayer In school district not to 
pay tax on ground school district 
was void, until final adjudication of 
school district’s validity. 

Miss.—^Yow V. Tishomingo County 
School Board, 172 So. 803, 177 Miss. 
821. 

Emplosrment and Security Act 
Where the statute expressly so 
provides, a vested right may not be 
acquired as against, amendatory leg¬ 
islation under the Employment and 
Security Act. 

Minn.—State v. Industrial Tool & Die 
Works, 21 N.W.2d 31, 220 
591. 

6a Ala.—State Medical College v. 

Muldon, 46 Al€U, 603. 

Kan.—Corpus Juris Secundum quoted 
in Mizer y. Kansas Bostwlck Irr. 
Dist. No. 2, 239 P.2d 370, 382, 172 
Kan. 167, appeal dismissed 72 S. 
Ct 1063, 343 U.S. 964, 96 L.Bd. 1856. 
Ky.—^Larue v. Redmon, 182 S.W. 622, 
168 Ky. 487. 

Abatemant of assessment 
Levee Act § 43, providing for abate¬ 
ment of assessment without notice 
of hearing to owners is not void, no 
owner having vested interest in as- 
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sessment made against another’s 
land. 

Ill.—^Wessler v. Mud Creek Drainage 
Dist. of CaSs and Morgan Counties, 
188 N.B. 831. 800 Ill. 860. 

Commission for colleotion 

(1> Ah act relieving taxpayer trom 
an uncollected tax assessment was 
not unconstitutional as depriving tax 
collector of a vested property right, 
even though execution therefor had 
been levied on property of taxpayer, 
where the tax collector had no right 
to commissions until the tax had been 
actually collected. 

Qa.—Clements v. Peerless Woolen 
Mills, 29 S.B.2d 175, 197 Ga. 296. 
(2) Pact that a tax would have 
been collected previously to the ef¬ 
fective date of waiver by statute but 
for the Interposition of a Judicial 
restraint at instance of taxpayer who 
claimed Immunity from the tay, could 
not operate as to give tax receiver or 
tax collector a vested right for com¬ 
missions on the uncollected forgiven 
tax. 

Ga.—Clements v. Peerless Woolen 
Mills, supra. 

7. Kan.—Corpus Juris Secundum 
quoted in Mizer v. Kansas Bostwlck 
Irr. Dist. No. 2, 239 P.2d 370, 382, 
172 Kan. 157, appeal dismissed 72 
S.Ct, 1053, 848 U.S. 964, 96 L.Ed. 
1356. 

Mich.—Detroit v. Detroit City R. Co., 
43 N.W. 447, 76 Mich. 421. 

Okl.—^In re Bass* Estate, 190 P.2d 800, 
200 Okl. 14—^Thompson Bldg. Co. v. 
Oklahoma Tax Commission, 132 P. 

. 2d 962, 192 Okl. 1. 

Method of assessment 

(1) There is no vested right either 
in a corporation or natural person to 
have property assessed in any par¬ 
ticular way, such matters resting 
entirely within the control and dis¬ 
cretion of the legislature. 

Wash.—Puget Sound Power & Light 
Co. V. City of Seattle, 201 P. 449, 
117 Wash. 861, reheard 207 P. 689, 
117 Wash. 861, and afOLrmed Puget 
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irrigation district,'^•5 or in the amount or rate of a 
tax,7-10 or that the basis of property shall not be 
changed in determining gain or loss for income tax 
purposes,’^*^6 or that the property subject to estate 
or inheritance taxes shall not be changed,'^*^® or any 
vested right securing one against the imposition of 
new or additional taxes or their levy on a new 
basis.^ The fact that the taxes are increased after 
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the beginning of the term for which they are im¬ 
posed does not interfere with vested rights;^*® nor 
does the payment of taxes or the vesting of the tax 
lien prior to the enactment of the statute changing 
the taxes confer on the taxpayer vested rights which 
prevent the legislature from increasing the taxes 
daring the current year.^-io 

A taxpayer’s vested rights are not violated be- 


Sound Power and Light Co. v. King, 
44 act 261, 264 U.S. 22, 68 L.Kd. 
541. 

(2) The statute declaring invalid 
taxes based on valuations in excess 
of full and true value of property is 
not Invalid on ground that it inter¬ 
fered with vested rights of taxpayers 
and holders of evidence ot public debt 
in assessment procedure. 

N.D.—Werner v. Riebe, 296 N.W. 422, 
70 N.D. 688. 166 A.L.R. 1264. 
Method of computing 

A statute changing the method of 
computing franchise tax for year did 
not unlawfully interfere with vested 
right of corporation to conduct its 
business in state during the year. 

Cal.—^American States Water Service 
Co. of California v. Johnson, 88 P. 
2d 770, 81 Cal.App.2d 606. 

Judicial review of assessments 
Statute authorizing the courts to 
pass on proposed assessments in irri¬ 
gation district was held not invalid as 
taking from district board of direc¬ 
tors vested right to determine assess¬ 
ments and district’s needs, in view of 
statutory provision limiting court’s 
power to determination of whether 
assessments are manifestly dispro¬ 
portionate. 

Kan.—^Mizer v. Kansas Bostwick Irr. 
List. No. 2, 239 P.2d 370, 172 Kan. 
157, appeal dismissed 72 S.Ct. 1058, 
343 U.S. 964, 96 L.S]d. 1856. 

7.5 Kan.—^Mlzer v. Kansas Bostwick 
Irr. Dist. No. 2, supra. 

7.10 CaL—Sunset Nut Shelling Co. 
V. Johnson, 121 P.2d 849, 49 CaL 
App. 354. 

Okl.—^In re Bass’ Bstate, 190 P.2d 
800, 200 OkL 14. 

Coutributious to compensatloii. fund 
Employer has no right to have law 
remain unchanged with respect to 
contribution rate to unemployment 
compensation fund. 

Ala.—^Department of Indus. Relations 
V, West Boylston Mfg. Co.-, 42 So. 
2d 787, 263 Ala. 67. 

Excise tia. 

(1). The legislature can change or 
Increase an excise or license tax 
during the term for which it is im¬ 
posed without thereby Interfering 
with vested rights. 

CaL—^American States Water Service 
Co. of California v. Johnson, 88 P. 
2d 770, 81 Cal.App.2d 606. 


(2) Statutes providing for excise 
taxes for privilege of conducting 
business are subject to change or 
increase at any time during term 
for which they are imposed, to pro¬ 
vide for necessary financial needs 
of the state without impairment of 
vested rights. 

CaL—American States Water Service 
Co. of California v. Johnson, su¬ 
pra. 

7.15 U.S.—Sehtam Corp. v. C. I. R., 
C.aA.2. 126 F.2d 665. 

Basis of depreciation of propearfey ao- 
auired by gift 

U.S.—Wilson Bros. & Co. v. C L R.,- 
C.C.A.9, 124 P.2d 606. 

7.20 US.—C. L R. V. Washer, C.C. 
A.6, 127 P.2d 446, certiorari denied 
63 S.Ct 49, 817 U.S. 668, 87 L.Bd. 
526. 

Proceeds of Insuranoe poUoies 
A statute providing for the inclu¬ 
sion of the proceeds of life insur¬ 
ance policies in Insured’s gross es¬ 
tate for estate or inheritance tax 
purposes is not precluded from being 
made applicable to policies written 
before, well as those issued after, 
the effective date of the statute on 
the ground that ‘‘vested interests” 
are created in the beneficiaries of the 
earlier policies which could not be 
affected by a subsequent statute. 

US.—C. I. R. V. Washer, supra. 

8. U.S.—^People of Puerto Rico v. 
Federal Land Bank of Baltimore, 
C.C.A.Puerto Rico, 108 F.2d 276. 
Cal.—^American States Water Serv¬ 
ice Co. of California v. Johnson, 88 
P.2d 770, 31 CaLApp.2d 606—Gener¬ 
al Engineering & Dry Dock Co. v. 
East Bay Municipal Dist., 14 P.2d 
828, 126 Cal.App. 349. 

Fla.—^Bannerman v. Catts, 86 So. 336, 
80 Fla. 170. 

Kan.—Corpus JUris Seonndiim quoted 
tn Mizer v. Kansas Bostwick Irr. 
Dist. No, 2, 239 P.2d 870, 882, 172 
Kan. 157, appeal dismissed 72 S.Ct. 
1063, 343 U.S. 954, 9.6 L.Ed. 1866. 
N.T.—Corpus Juris dted iu Pardee v. 
Rayfield, 182 N.Y.S. 8, 6, 192 App. 
Dlv. 6. 

Wash.—Corpus Juris quoted iu Ever^ 
ett V. Adamson, 180 P. 144, 146, 
106 Wash. 356. 

12 C.J. p 968 note 93. 

New tax 

CaL—Sunset Nut Shelling Co. v. 
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Johnson, 121 P.2d 849, 49 Cal.App. 
2d 364. 

Ill.—People ex rel. Royal v. Cain, 101 
N.B.2d 74, 410 IlL 39. 

Proportion of property’s value as 
basis 

Taxpayer has no vested right un¬ 
der statutes fixing proportion of val¬ 
ue of property as basis for taxation.- 
IlL—^People V. Chicago & N. W. Ry. 
Co., 172 N.E. 13, 340 IlL 102—Peo¬ 
ple V. Board of Review of Cook 
County, 125 N.B. 274, 290 IlL 467. 
8.5 Cal.—^Ajiierican States Water 
Service Co. of California v. John¬ 
son, 88 P.2d 770, 31 Cal.App.2d 606. 
Tax for privilege of conducting busi¬ 
ness 

Cal.—American States Water Service 
Co. of California v. Johnson, su¬ 
pra. 

For ourrent year 

Additional taxes may be Itnposed 
during the current year on the same 
subject of taxation. 

CaL—American States Water Service 
Co. of California v. Johnson, su¬ 
pra. 

RIO Cal.—-American States Water 
Service Co. of California v. John¬ 
son, supra. 

Raising rate of franohise tax 

Statute raising rate of franchise 
tax is not unconstitutional as applied 
to a corporation which had paid its 
tax in full according to the original 
rate for the year prior to enactment 
of the amendment, notwithstanding 
that amendment did not become ef¬ 
fective until after tax became a lien, 
since corporation’s payment did not 
confer a vested right to privilege of 
exercising its corporate franchise for 
the year. 

Cal.—Sunset Nut Shelling Co. v. 
Johnson, 121 P.2d 849, 49 CaLApp. 
2d 354. 

PUlng report 

The filing of franchise tax report 
under statute as it existed prior tc 
amendment increasing tax for year, 
did not give corporation filing report 
any vested rights with respect to 
amount of tax which could be law¬ 
fully levied after amendment, since 
report was merely received as evi¬ 
dence for purpose of computing tax 
and was not controlling. 

Cal.—^American States Water Service 
Co. of California v. Johnson, 88 P. 
2d 770, 31 Cal.App.2d 606, 
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cause a tax, enacted subsequent to the execution of 
a contract, affects the subject matter of the con¬ 
tract 8*15 In the course of special assessment pro¬ 
ceedings for local improvements, a property owner 
may acquire certain vested rights,8 but until vested 
rights have been acquired, the legislature may adopt 
new methods of financing improvement projects.^® 

A taxation statute, which by its terms is made 
retroactive, is within the power of the legislature 
and is not void as disturbing vested rights.n Thus, 
taxes or assessments may be levied for improve¬ 
ments already made,i2 the basis of assessment may 
be changed after the original levy or assessment,! 8 
or a reassessment may be provided where the orig¬ 
inal assessment has been declared void^^ or where 
property has been erroneously omitted from assess¬ 
ment the previous year.15 

A taxpayer has no vested right in the fruits of 
his false retums,i5-5 or in the fruits of incorrect or 
incomplete returns,15*!5 and hence the number of 
years which officers may go back to correct false 
tax returns may be increased so as to permit the 
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correction of returns not within the scope of exist¬ 
ing law.15 Furthermore, changes may be made as 
to the extent of territory subject to taxation for 
the payment of existing obligations,!^ as, for ex¬ 
ample, in the extent of territory subject to taxation 
for the payment of existing debts of municipalities 
on their extension, consolidation, or division;!® A 
statute changing the mode of assessment may apply 
to property subject to taxation but removed from 
the state before the passage of the act.!® a suc¬ 
cession or inheritance tax may be levied on the right 
to receive or to transmit property, provided it is 
done prior to the time the right so to receive or to 
transmit has accrued and become fully vested, as 
discussed infra § 419* 

The authority of a city to tax property,8® or of a 
county to tax property owned by an irrigation dis- 
trict,20.6 or the right of a county to collect a poll 
tax,2! is not a vested right. A county does not ac¬ 
quire a vested right in property by virtue of a tax 
sale to it for the purpose of perpetuating the lien of 
the tax and in aid of its collection.®^ On the other 


8.15 Ajk.—Southern Kraft Corp. v. 
Hardin, 169 S.W.2d 637, 205 Ark. 
512. 

9. Cal.—San Diego County v. Childs, 
17 P.2d 784, 217 CaL 109. 

Kan.—Oorptis Juris Seouuduiu quoted 
in Mizer v. Kansas Bostwick Irr. 
Dist. No. 2, 239 P.2d 370, 382, 172 
Kan. 157, appeal dismissed 72 S. 
Ct. 1053, 343 U.S. 954, 96 KBd. 1355. 

10. Cal.—^Lta Mesa, Lemon Grove & 
Spring Valley Irr. Dist. v. Halley, 
239 P. 719, 197 Cal. 50. 

Kaxi .—Corpus Juris Secundum quoted 
In Mizer v. Kansas Bostwick Irr. 
Dist. No. 2, 239 P.2d 370, 382, 172 
Kan. 157, appeal dismissed 72 S.Ct. 
1053, 348 U.S. 954, 96 L.Bd. 1355— 
State V. North Wichita Drainage 
Dist. of Sedgrwlck County, 272 P. 
177, 127 Kan. 207. 

11- U.S.—^People of Puerto Rico v. 
Federal Land Bank of Baltimore, 
C,aA.Puerto Rico, 108 F.2d .275. 
D.C.—^Maryland & Virginia Milk Pro¬ 
ducers' Ass'n V. District of Colum¬ 
bia, 119 F.2d 787, 73 App.D.C. 399, 
certiorari denied 62 S.Ct. 87, 314 
U.S. 646, 86 L.Bd. 618. 

Ken - —CorjyoM Juris Secundum guoted 
in Mizer v. Kansas Bostwick Irr. 
Dist, No. 2, 289 P.2d 870, 882. 172 
Kan. 167, appeal dismissed 72 S.Ct. 
1053, 343 U.S. 954, 96 L.Ed. 1855. 
Ky.—^Durrett v. Davidson, 93 S.W. 
26, 122 Ky. 851, 29 Ky.Xi. 401, 8 
L.R.A„N.S., 546; 

12 C.J. p 96$ note 94; 

12. Vt.—Durkee v. Barre, 71 A. 819, 

. 81 Vt. 630. ■ 

Wis.—^Dahlman v. Milwaukee, 110 N. 
W. 479, 111 N.W. 676, 181 Wis. 427. 


13. Ill.—^People V. Chicago, etc., R. 
Co., 93 N.E. 761, 248 Ill. 118. 

Ky.—^Durrett v. Davidson, 93 S.W. 25, 
122 Ky. 851, 29 Ky.L. 401, 8 L.R. 
A,N.S., 646. 

12 C-J. p 968 note 96. 

HSultlple district refunding 

A statute authorizing refunding in 
one proceeding of Indebtedness of two 
or more special improvement districts 
by the Imposition of an assessment 
in one 9um on each parcel of land 
affected thereby, which was constru- 
able as requiring reassessment to be 
based on benefits which were deter¬ 
mined to have been received in orig¬ 
inal proceeding, is not unconstitution¬ 
al as Impairing vested property rights 
of individual property owners. 

CaL—^Los Amgeles County v. Jones, 
90 P.2d 802, 18 Cal.2d 664. 

Overages, etc. 

A. property owner has no vested 
right to any particular application of 
overages, contributions, readjust¬ 
ments, or reductions from any source 
in computing the amount of a grross 
reassessment. 

CaL—^Los Angeles County v. Jones, 
supra. 

14. Wash.—^Frederick v. Seattle, 43 
P. 364, 18 Wash. 428. 

Wis.-^Mills V. Charleton, 29 Wis. 400, 
9 Ain.R. 578. 

15. N.T.—^People ex rel. Adirondack 
Power & Light Corporation v. 
Durey, 218 N.T.S. 628, 126 Mlsc. 
188, reversed on other grounds 223 
N.T.S. 216, 221 App.Div. 294. 

16.5 U.S.—Sturges v. Carter, Ohio, 
6 S.Ct 1014, 114 U.S. 611, 29 L.Bd. 
240. 


D.C.—^Maryland & Virginia Milk Pro¬ 
ducers' Ass'n V. District of Colum¬ 
bia, 119 P.2d 787, 73 App.D.C. 399, 
certiorari denied €2 S.Ct. 87, 314 
U.S. 646, 86 L.Ed. 518. 

15.10 U.S.—Maryland & Virginia 
Milk Producers* Ass'n r. District 
of Columbia, supra. 

16. U.S.—Sturges v. Carter, Ohio, 5 
S.Ct 1014, 114 U.S. 611, 29 L.Ed. 
240. 

Wis.—Schuette v. Wisconsin Tax 
Commission, 292 N.W. 9, 234 Wis. 
674, followed in Rankin v. Wiscon¬ 
sin Tax Commission, 292 N.W. 16, 
234 Wis. 690. 

17. N.T.—Pardee v. Rayfileld, 182 N. 
Y.S. 8, 192 App.Div. 6, aflarmed 130 
N.B. 886, 230 N.T. 643. 

12 C.J. p 968 note 99. 

18. U.S.—^U. S. V. Memphis, Tenn., 
97 U.S. 284, 24 L.Ed. 937. 

12 C.J. p 968 note 1. 

19. Nev.—State v. Manhattan Sil¬ 
ver Min. Co., 4 Nev. 318. 

12 C.J. p 968 note 2. 

20. Utah.—^Plutus Mining Co. v. 
Orme, 289 P. 132, 76 Utah 286. 

20.5 Cal.—^Mariposa County v. Mer¬ 
ced Irr. Dist, 196 P.2d 920, 82 CaL 
2d 467. 

Rock Creek Water Dist v. Cala¬ 
veras County, App., 283 P.2d 740. 

21. N.C.—^Dixon V. Board of County 
Com’rs, 166 S.B. 862, 200 N.C. 216. 

22. Idaho.—^Paradis v. Smith, 222 P. 
779, 88 Idaho 374—Booth v. Clark, 
222 P. 779, 38 Idaho 376—Wash¬ 
ington County V. Paradis, 222 P. 
775, 88 Idaho 364. 
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hand, a certificate of sale issued to a private pur¬ 
chaser at a tax sale constitutes, a contract and the 
legislature cannot subsequently disturb the vested 
rights thus acquired ;22.6 j^^t a statutory right grant¬ 
ed a landowner whose land has been sold at a tax 
sale to have the tax sale certificates canceled at the 
expiration of a prescribed time if the tax purchaser 
has not commenced proceedings to secure a tax deed 
within that time is not a vested right prior to the 
expiration of the prescribed period.22-i0 ^ right 
granted a taxpayer by statute to a credit, or refund 
of taxes may be repealed.22.i5 

Altering method of collecting taxes, A tax laid 
by authority of law or an assessment for benefits 
conferred by a local improvement creates a duty 
and obligation which may be enforced by any means 
which the legislature may from time to time adopt, 


and there is no vested right in a mode of procedure 
for collection.23 Therefore, an act which provides 
for the discovery of property not listed for taxa¬ 
tion, and its assessment and the collection of taxes 
thereon,24 or which otherwise modifies or provides 
a new or additional remedy for collecting taxes,*5 
is not objectionable on the ground that it divests 
vested rights, even though the new remedies adopted 
are made applicable to taxes already delinquent.25.6 
A vested mortgage interest may be subordinated by 
subsequent legislation, not only to a lien for taxes 
imposed and accruing from and after the date of 
such legislation, but also to a new tax lien or the 
revival of an expired lien for past-due taxes levied 
on the land.25.10 The priority as between a lien for 
county taxes and a lien for city taxes or assess¬ 
ments may be changed by the legislature.26*i5 Even 
though the lien of a county against realty for taxes 


aa.6 N.D.—Eikevik v. Lee, 18 N.W.2d 
94, 78 N,D. 197— J^Qses v. Paine, 109 
N.W,* 822, 16 N.D. . 486—^Fisher v. 
Betts, 96 N,W, 182, 12 N.D. 197. 

Purchases at tax sales as within the 
protection of constitutional provi¬ 
sions prohibitingr the impairment 
of contracts see infra § 296. 

22.10 N.D.—Baird v. Chamberland, 
292 KW. 219, 70 N.D. 109. 

22.15 Cal.—Southern Service Co. v. 
Los Anfireles County, 97 P-2d 963, 
15 Cal.2d 1, appeal dismissed 60 S. 
Ct. 979, 810 XJ.S. 610, 84 L.Bd. 1888, 
rehearing denied 60 S.Ct. 1086, 810 
U.S, 668, 84 L.Bd. 1421. 

23. TJ.S.—^League v. State of Texas, 
22 S.Ct. 476, 184 U.S. 166, 46 L.Bd. 
478. 

La.—State v. Standard Oil Co. of Lou¬ 
isiana, 178 So. 601, 188 La. 978. 

Mont—Corpus Juris cited in State v. 
District Court of Thirteenth Judi¬ 
cial Dist. in and for Carbon Coun¬ 
ty, 12 P.2d 862, 864, .92 Mont 272. 

N.J.—Vincent, Inc. v, Lambek, 75 A. 
2d 748, 9. N.J.Super. 622. 

In re Elizabeth, 10 A. 363, 49 
N.J.Law 488. 

N.Y.—^Intercounty Operating Corpora¬ 
tion V. Nassau County, 48 N.y.S,2d 
730, 181 Misc. 890, affirmed 47 N;T. 
S.2d 321, 267 App.Div. 967, affirmed 
66 N.B.2d 299. 293 N.Y, 688, cer¬ 
tiorari denied 65 S.Ct 117, 323 U. 
S. 764, 89 L.Ed. 612, certiorari de¬ 
nied 66 S.Ct 142, 326 U.S. 761, 90 
L.Ed. 468, and 66 S.Ct 148, 326 U. 
S. 762, 90 L.Ed.. 468. 

N.D.—Cota V. McDermott, 16 N.W. 
2d 54, .73 N.D. 459, 166 A.L.R. 1271. 

Ohio.'—State ex reL City of South 
Euclid V. Zahgerle, 62 N.E.2d 160, 
145 Ohio St 433. 

Wash.—^Newman v. Commercial Wa¬ 
terway Dlst No. 1 of King Coun¬ 
ty, 217 P. 9, 126 Wash. 677. 

12 CJ. p 968 note 11. . 


No. vested right in mere remedies 
generally see infra §§ 256-278. 

24. OkL—^Anderson v. Rltterbusch, 
98 P. 1002, 22 OkL 761. 

26. U.S.—^League v. State of Texas, 
22 S.Ct 476, 184 U.S. 166, 46 L.Ed. 
478. 

D.C.-—Maryland & Virginia Milk Pro¬ 
ducers* Ass'n V. District of Colum¬ 
bia, 119 P.2d 787, 78 App.D.C. 399, 
certiorari denied 62 S.Ct 87, 314 U. 
S. 646, 86 L.Ed. 618. 

Ill.—Wabash East R. Co. v. East Lake 
Pork Spec. Drain. Dist, 26 N.E. 781, 
134 IlL 384, 10 L.R.A. 286. 

N.Y.—^Intercounty Operating Corp. v. 
Nassau County, 48 N.Y.S.2d 730, 
181 Mlsc. 390, affirmed 47 N.Y.S. 
2d 321, 267 App.Div. 957, affirmed 
66 N.E.2d 299, 293 N.Y. 688, certio¬ 
rari denied 65 S.Ct. 117, 323 U.S. 
764, 89 L.Ed. 612, certiorari denied 
! 66 S.Ct 142, 326 U.S. 761, 90 L.Bd. 

468 and 66 S.Ct 143, 326 U.S. 762, 
90 L.Ed. 458. 

12 C.J. p 968 note 18. 

ConsoUdatiou of actions 

(1) Statute requiring consoUdatlon 
of pending actions on tax liens with 
county collector’s land tax foreclosure 
suit sheeting, same land tend to ex¬ 
pedite collection of taxes and estab¬ 
lishment of a marketable title free 
of tax liens, and any inconvenience 
resulting from Joinder of several 
causes of action aud postponement 
of trial of issues on special liens un¬ 
til after general liens have been dis¬ 
posed of and sal4 held and confirmed 
does not render It unconstitutional 
as violating vested rights. 

Mo.—Spitcaufsky v. Hatten, 132 S.W. 
2d 86, 363 Mo. 94, 160 A.L.R. 990. 

(2) Where, under statute requiring 
consolidation of pending private ac¬ 
tions on special tax liens with county 
collector’s land tax foreclosure suit 
affecting same land, holders of special 
liens are authorized to assert such| 
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liens in the main suit and their attor¬ 
neys may participate in trial on the 
general tax liens insofar as the two 
classes of liens on a tract may be In 
conflict over validity or priority of 
the liens, such provisions do not vio¬ 
late vested rights. 

Mo.—Spitcaufsky v. Hatten, supra. 
Blvastxnesit of lien 
Statutes whereby forfeited land 
sales divest liability for assessment 
liens are not Invalid as Interfering 
with vested rights. 

Ohio.—State ex rel. City of South 
Euclid V. Zangerle, 62 N.B.2d 160, 
146 Ohio St. 433. 

25.6 U.S.—^Leagrue v. State of Texas, 
22 S.Ct 476, 184 U.S. 166, 46 L.Bd, 
478. 

N.Y.—^Intercounty Operating Corpora¬ 
tion V. Nassau County, 48 N.Y.S.2d 
730, 181 Mlsa 390, affirmed 47 N.Y. 
S.2d 321, 267 App.Div. 957, affirmed 
66 N.E.2d 299, 293 N.Y. 688, certio¬ 
rari denied 66 S.Ct 117, 323 U.S. 
764, 89 L.Ed. 612, certiorari denied 
66 S.Ct 142, 326 U.S. 761, 90 L.Bd. 
468 and 66 S.Ct. 143, 326 U.S. 762, 
90 L.Ed. 468. 

25*10 U.S.—^People of Puerto Rico v. 
Federal Land Bank of Baltimore, 
C.C.A,Puerto Rico, 108 F.2d 275. 
Freferenoe 

A mortgagee, whose interest is at 
all times subordinate to the taxing 
power, had no vested right to contin¬ 
uation of the legislative Indulgence 
whereby the people of Puerto Rico 
did not insist upon preference for tax 
liens for more than three years, 

U.S.—^People of Puerto Rico v. Fed¬ 
eral Land Bank of Baltimore, su¬ 
pra. 

25.15 N.Y.—^Krull v. Bennett Homes 
& Lumber Co., 16 N.Y.S.2d 885, 268 
App.Div. 10, reargument denied 18 
N.Y.S.2d 1014, 269 App.Div. 790, 
affirmed 30 N.B.2d 494, 284 N.Y. 645. 
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on personalty has accrued, the county does not 
thereby acquire a vested right which cannot be 
taken away by a subsequent legislature.25.20 One 
who owes delinquent taxes has no vested right 
to have the rate of interest thereon remain the 
same;26 but, on the other hand, the legislature may 
not impose a penalty for a delinquency in the pay¬ 
ment of taxes which has already occurred.^^ 

Delinquent taxes. The right of the state to col¬ 
lect taxes due and owing it and the correlative right 
to enforce collection are vested rights.^*^-® Where 
improvements covered all of a group of contiguous 
lots which were assessed separately for street im¬ 
provements as required by law, the fact that delin¬ 
quent installments were lumped together for the 
purpose of sale and the lots sold as one tract for 
one consideration does not deprive the holders of 
the street improvement bonds or the lot owners of 
any vested constitutional rights.^^-O-O 

Tax avoidance, A taxpayer has no constitutional 
protection in any particular method of tax avoid- 

ance.27.15 

Bidding rights at tax sale, A right, granted by 
statute to an owner of land whose* land has been 
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sold to the state for delinquent taxes, to match the 
highest bid where the land is subsequently sold by 
the state at public auction is not a vested right prior 
to the time a sale is made by the state, but merely 
a privilege if and when such a sale is made.27.20 

h. Validating Illegal Assessments and Levies 

Illegal taxes and. assessments beyond the power of 
the legislature at the time of the enactment of the stat¬ 
ute authoritfng them cannot be validated, but defective 
taxes or assessments within the legislative power may be 
validated. 

Taxes and assessments beyond the 'power of the 
legislature to impose at the time of the passage of 
the statute authorizing them may not be validated 
by subsequent curative acts,22 but defective or illegal 
assessments or levies of taxes within the legislative 
power may be so validated,22 unless such validation 
would result' in disturbing vested rights.^® 

e. Exempidons 

Deductions allowable In the computation of a tax 
and exemptidna from taxation do not confer vested rights, 
except where they are granted under such circumstances 
as to constitute contract rights. 

Deductions allowable in the computation of a 
tax30.60 and exemptions from taxational do hot con- 


deed in mortgage foreclosure action 
as against one claiming title under 
void tax deed had a vested right in 
property of which he was not divest¬ 
ed by general provisions of curative 
act. 

Cal.—Miller v. McKenna, 147 P.2d 
681, 23 CaL2d 774. 

(2) Conversion of mortgagee's 
equitable estate into a legal estate 
by sherifiTs sale and deed under fore¬ 
closure proceeding, and acquisition 
thereof by plaintiff as mortgagee’s 
successor prior to enactment of stat¬ 
ute validating defects in prior in¬ 
valid tax sale gave plaintiff a vested 
right of which he could not be divest¬ 
ed except in manner provided by law. 
Cal.—^Miller v. McKenna^ supra. 
30.50 U.S.—^Helverlng v. tJ. S. Trust 
Co., C.C.A.2, 111 F.2d 676, certiorari 
denied United States Trust Co. of 
New Tork v. O. I. R, 61 S.Ct 46, 
811 U.S. 678, 85 L.Ed. 487; 
Zniiexitaaioe tax 

Testator had no vested right in 
privilege to have wite’s annuity de¬ 
ducted from his gross estate, and 
congress could at pleasure change de¬ 
ductions allowable regardless of 
when claims have arisen. 

U.S.—^Helv^iing v. U. S. .Trust Co., 
C.C.A.2, 111 F.2d 676, certiorari de¬ 
nied United States Trust Co. of 
New York v. C I. R. 81 S.Ct 46, 
311 U.S. 678,. 86 U.Ed. 437. 


25.20 Ind.—Heekin Can Co. v. Porter, 
46 N.E.2d 486, 221 Ind. 69. 

28. Mich.—Webster v. Auditor^Gen- 
eral, 80 N.W. 706, 121 Mich, 668. 
27. Neb.—^Ryan v. State, 5 Neb. 276. 
27.5 La.—State v. Spence & Gold¬ 
stein, App., 6 So. 2d 102. 

27.10 U.S.—Town of Okefene, Okl., ex 
rel. Burgard v. Kratz. D.C.Okl., 45 
F.Supp. 629. 

27.15 Cal.—^McCreery v. McColgan, 
110 P.2d 1061, 17 Cal.2d 665, 138 
. A.L.R. 800. 

27.20 Mich.—Mount Clemens Sav. 
Bank v. State Land Office Board, 14 
N.W.2d 817, 809 Mich. 163—James 
A. Welch* Co. V. State Land Office 
Board, 294 N.W. 877, 296. Mich. 86. 

IBight of devisee of owner 
Mich.—^Blunt v. Brown, 37 N.W.2d 
671, 324 Mich. 676. ' 

23. Fla.—Corpus Juris cited In 
New Smyrna Inlet pist v. ,Esch, 

, 137 So. 1, 4, 103 Fla. 24, rehearing 
denied 138 So. 49, 103 Pla. 24. 

Ky.—^Norman v. Boaz, 4 S.W." 816, 86 
Ky. 667, 9 Ky.L 127. . 

Curative acts as applied to levy and 
assessment of taxes as retrospec¬ 
tive and ex post facto laws see In- 
fraj 431. 

Aot creating improvement district 
Where an act of the legislature 
creating a road iinprovement district 
was Void and inoperative, a subse¬ 
quent act cannot valliiate assess¬ 
ments for road improvement Work 
made imder the original act. 


Ark.—^House v. Road Improvement 
Dist. No. 4. 242 S.W. 68, 164 Ark. 
218. 

29. Iowa.—Chicago, R. I. & P. By. 
Co. V. Streepy, 236 N.W. 24, 211 
Iowa 18*34. 

S.D.—Alatido v. Shaver, 186 N.W. 
872, 46 S.D. 163. 

Tenn.—Cincinnati, N. O. & T. P. Ry. 
Co. V. Rhea County, 260 S.W.2d 60, 
194 Tenn. 167. 

12 C.J. p 969 note 18. 

Credit for payments under invalid 
assessment 

The right of landowners. Under Pol. 
Code $ 3466%, before it was amended, 
to be credited with payments made, 
where a reclamation district assess¬ 
ment is adjudged invalid, was not a 
vested right before the adjudication. 
Cal,—Spurrier v. Neumiller, 174 P. 

838, 37 CaLApp. 683. 

Ownership prior to levy 
The fact that taxpayer owned real¬ 
ty before assessment was levied did 
not relieve taxpayer of operation of 
curative act; which validate^ illegal 
assessments, on' the basis of a con¬ 
tention that taxpayer had a vested 
right which could nott; he taken from 
it by retroacjtlve legislation. 

Cal,—^Mais v. Poinsettia Land Co., 
16.2 P.2d 925,' 71 Cai;App.2d 347. 

30b Towa.—Behshoof v. Iowa Falls, 
166 N.W. 898, 176 Iowa 30. - 
12 O.J.^ p 969 note 19. 
acortguge foreblosim 

<1) One claiming through sh^iff’s 
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31, U.S.—^People -ex rel. Clyde v. 
Gilchrist, N.Y., 43 S.Ct. 601, 262 U. 
S. 94, 67 LkEd. 888. 
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fer vested rigfits, and they may, therefore, be mo<B- a statute will not disturb it unless the Indian will- 
fied .or repealed by the legislature, uhless they have ingly changes his status by acceptance of the rights 

been granted under such circumstances, that their and privileges contained therein.58-25 This right to 

repeal would impair vested rights under a con- exemption will not be extended to include taxes 

tract.32 / which do not fall directly on the tax-exempt prop- 

An exemption to. allottees of Indian lands which erty,83-30 and where the exemption has been har- 
has been granted by an act of congress in the na- gained away by an allottee for the privilege of alien- 
ture of a treaty or agreement is a vested right^^® ation his lands may be taxed. 
which die United States, the states, or any political ^ i i. 

subdivision thereof must respect,»3.6 and which the ^ ^emption statute is not unconstitutiond be- 

United States has the right and duty to enforce cause it annuls a vested right of the state, althoug 

against all transgressors.83Jio This vested right in if the tight to the tax has already become fixed and 

the allottee can be abrogated or altered only with vested, the statute may be invalid as applied to an 


his consent,83-i6 and not against 

Mass.—Massachusetts General Hos¬ 
pital V.. Inhabitants of Belmont, 
124 N.E. 21, 238 Mass. 190. 

Minn.—State v... Crystal Lfiike Ceme¬ 
tery Ass'n, 193 N.W. 170, 165 Minn. 
187. 

Mo.—Curat 9 rs of Central Colle^re v. 
Rose, 182 S.W.2d 145, appeal dis¬ 
missed 65 S.Ct. 269, 823 U.S. *678, 
89 L.Ed: 550, reheariniT denied 65 
S.Ct 429, 328 U.S. 818, 89 L.Bd. 
650. 

N.J.—Attorney General v. Borough 
of Ocean Grove in Monmouth 
County, 114 A. 15, 96 N.J.Uaw 158. 
N.T.—Pardee v. Rayfield, 182 .N.Y.S. 

3, 192 App.Div. 5, affirmed 13.0 H. 
B. 886, 230 N.T. 643. 

K.C.—Corpiui Jtuis quoted in State v. 
Kelly,, 119 S,B. 766, 769, 186 N.C. 
365. 

SzemptiodLB from ad valozam'taases 
Ala.—^Department of Indus. Relations 
V. West Boylston Mfg. Co., 42 So. 
.2d 787, 263 Ala. 67. 

firroneoiiui Intexpretatioa 
Taxpayers have no vested right to 
rely on an erroneous interpretation 
of tax istatute exempting theta ftom 
taxation. 

Ala.—State v. Maddox Tractor & 
Equipment Co., 69. So,2d 426,. 260 • 
« Ala. 186. 

DedtLotiosus In compatiiig Inoome tax 
While a provision of an income tax 
statute authorized a taxpayer to-ex¬ 
hibit to the collector the amount of 
tax paid on real or persohal prop¬ 
erty which shouldbe deducted, a 
.taxpayer had no vested right to the 
deduction; consequently the repeal 
of the provi.sioh destroyed the right. 
Mo.—State ex rel. Meyer Bros. Drug 
Co. V. Koeln, 222 S.W. 389, 282 Mo. 
488. 

32., .Ala.-^Ware. Liodge No. 435, 'JL F. 

& A. M., V. Harper,'182 So. 69. 

Ckmtraot exemptiooi ant oo^6ated 
A statute providing that all mort¬ 
gages of r^al property taxed by it|, 
and the debt» and obligations they 


his will,and 1 exemption to a 

secure, shall be exempt from other 
taxation by the state and local sub¬ 
divisions, did not establish a con¬ 
tract exempting from the tax, which: 
was impaired by the subsequent tax¬ 
ation of income from the. mortgage, 
in view of the fact that at the time 
the law was enacted the only state 
. taxes on mortgage debts were taxes 
on the principal, and no one thought 
of an income tax. 

U.S.—^People ex rel. Clyde v. Gil¬ 
christ, N.TT., 43 S.Ct. 601, 262 U.S. 
94, 57 li.Ed. 883. 

33. tr.S.—Ward v. Board of County 
Com'rs of Love County, OkL, 40 S. 
Ct 419, 263 U.S. 17, 64 L.Bd. 761— 
Choate v. Trapp, Okl., 82 S.Ct 566, 
224 U.S. 666, 66 L.Ed. 941. 

Board of Comers of Marshall 
County, Okl., v. U. S., C.C.A.Okl., 
162 F.2d 640, certiorari denied 66 
S.Ct 963, 327 U.S. 806, 90 L.Ed. 
1030-rMahnomen County v. U. S., 

C. O.AMinn., 131 F.2d 936, reversed, 
on other grounds Mahnomen Coun- 
.ty, Minn. v. U. S., 63 S.Ct 1254, 319 
U.S. 474, 87 L.Ed. 1527—Board of 
Com’rs of Creek County, Okl., v. 
Sebe^r, C.C.A.Okl.,. 130 P.2d 663, cer- 
tffied 68 S.Ct 437, affirmed 63 S. 
Ct 920, 318 U.S. 706, 81 L.Bd. 1094, 
rehearing, denied 53 S.Ct. 1162, 319 

U. S. 782, 87 L.Bd. 1726—Landman 

V. a L R., aC.A.10, 123 F.2d 787, 
certiorari denied 62 S.Ct. 799, 316 
U.S. . 810, 86 L.Ed. 1209—Glacier 
County V.. U. S., C.C.A.Mont,' 99 
P.2d 733—^Board of Comers of Tul-j 
sa County. V. U.. S., C.C.A.OkL, 94 
F.2d 450—^Board of Com'rs of Cad¬ 
do County. V. U. S., C.C.A.OkI., 87 
F.2d 55. 

Taunah v. Jon_es, D.C.Okl„ 90, Fi 
Supp. 459, reversed on other 
grounds, CA., Jones v. Taunah, 186 
F.2d 44*6, certiorari denied 71 S.Ct. 
613, 341 U.S. 904, 96 L.Ed. 1343— 
U. S. V. Speueth, D.CMinn., 24 F. 
Supp. 466—U. S. V. Board of Corners 
of Pawnee County, D.C.Okl., 13 F. 
Supp. 641—U; S. V. Board of 
Com'rs of Comanche County, Okl., 

D. C.Okl., 6 F.Supp. 401. 
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private corporation under a con- 

OkL—Grotkop v. Stuckey, 282 P. 611, 
140 Okl. 178—Board of Com'rs of 
Okfuskele County v. Hutton, 179 
P. 922, 72 Okl. 223. 

38.B U.S.-^Mahnomen County v. U. 
S., C.C.A.Mlnn., 131 P.2d 936, re¬ 
versed on other grounds Mahnomen 
County, Minn. v. U. S., 63 S.Ct. 
1264, 319 U.S. 474, 87 L.Bd. 1627— 
. Board of Com’rs of Greek County, 
Okl. V. Seber, C.C.A.Okl., 130 P.2d 
663, certified 63 S.Ct 437, affirmed 
53 S.Ct 820, 318 U.S. 705, 87 KEd. 
1094, rehearing denied 63 S.Ct. 1162, 
819 U.S, 782, 87 L.Ed. 1726—Land- 
man V. C. I. R., C.C.A.10, 128 P.2d* 
787, certiorari denied 62 S.Ct 789, 
815 U.S. 810, 86 L.Ed. 1209. 
CoastiLtuLtional gubaraaLty 
The Indian tax exemption is a 
vested right of private property 
which Is not excepted from the pro¬ 
tection guaranteed by the Constitu¬ 
tion of the United States. 

U.S.—^U. S. V. Ferry County, D.C. 

Wash, 24 F.Supp. 399. 

.3jegi8latlo]i 

Tax exemption, once granted by 
congress to, restricted Indians, can¬ 
not constitutionally be impaired by 
subsequent legislation. 

U.S.—rTaunah v. Jones, D.C.Okl., 90 
F.Supp. 469, reversed on other 
grounds, CA., Jones v. Taunah, 186 
F.2d 446, certiorari denied 71 S.Ct. 
613, 341 US. 904, 95 L.Ed. 1343. 
33.10 US.—Landman v. C. I. R., C. 

C. A.10, 123 F.2d 787, certiorari de¬ 
nied 62 S.Ct 799, 316 U.S. 810, 86 
L.Bd. 1209. 

33.15 U.S.—U. S. V. PeriT County, 

D. C.Wash., 24 F.Supp. 899. 

33.20 U.S.—U S. V. Spaeth, D.C. 

Minn., 24 F.Supp. 466. 

33.35 US,—^U: S, y. Spaeth, supra. 

33. ^ US.—^Landman v. Commis¬ 
sioner of Internal Revenue, C.C.A. 
10, 123 F.2d 787, certiorari denied 

■ 62' S.Ct 799, 815 US. 810, 86 L.Ed, 
1209. 

34. U.S.—Sweet V. Schock, Okl., 88 
- S.Ct 101, 245 US. 192, 62 L.Ed, 237. 
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stitutional provision prohibiting gifts to such corr 
porations.55 

Revocation of an exemption generally is consid¬ 
ered in Taxation §§ 238, 239. 

§ 241. Property and Rights of Corporations 
and Interest of Stockholders Therein 

a. In general 

b. Franchises and privileges 
a. In General 

As a general rule the legislature cannot abrogate 


or Impair vested rights of stockholders of a corporation 
or of a corporation under Its charter, but there Is no 
vested right to an Indefinite continuance of all existing 
laws relating to corporations. 

As a general rule, the legislature cannot abrogate 
or impair vested rights of stockholders of a cor¬ 
poration,or vested rights of a corporation under 
its charter.87 There are, however, no vested rights 
in a charter itself which preclude its alteration or 
repeal where that right has been expressly reserved 
under existing statute or in the .grant,88 but in the 
exercise of the reserved right the legislature must 
not destroy or impair other vested property rights.89 


35. K.J ,—re Voorhees* Bstate, 8 
A.2d 891, 121 N.JXaw 694, af¬ 
firmed 10 A.2d 660, 124 N.J.Law 

36 . 

In re Voorhees* Estate, 196 A. 
366, 128 N.J.Bq. 142. 

38. Cal.—Rossi v. Caire, 199 P. 1042, 
186 CaL 644. 

Bent V. Second Extension Water 
Co., 197 P. 657, 61 Cal.App. 648. 
DeL—^Hartford Accident & Indem. Co. 
V. W. S. Dickey Clay Mfgr. Co., 24 
A.2d 816, 26 DeLCh. 411. 

N.J.—^Buckley v. Cuban American 
Sugrar Co., 19 A.2d 820, 129 N.J.Bq. 
322. 

N.C.—^Bank of Plnehurst v. Derby, 12 

S.E.2d 260, 218 N.C. 663. 

Pa.—^In re Yonah Bulldingr & Doan 
Ass*n of Philadelphia, $ A. 2d 49, 
133 Pa.Super, 876. 

Buildingr and loan aasodaldoii sub¬ 
scription coutraot 
Rights of i>arties under building 
and loan association stock subscrip¬ 
tion contract executed under statute 
conferring right to have full amount 
paid in with legal interest paid to 
stockholder’s legal representative on 
death of stockholder were held to be 
•*vested rights’* within protection of 
constitutional guaranties and a stat¬ 
ute reauiring association to pay 
amounb of stock less proportionate 
share of loss sustained by associa¬ 
tion on death of stockholder, rather 
than full amount of stock as foi> 
merly required was held unconstitu¬ 
tional as destroying vested right of 
stockholder as applied to stockhold¬ 
er who purchased stock prior to en- | 
actment of such statute. i 

OkL—^Baker v. Tulsa Building & 
Loan Ass’n, 66 P.2d 45, 179 Okl. 
432. 

37. D.S.—Coombes v. Cetz, Cal., 62 
S.Ct. 485, 285 U.S. 484, 76 L.Bd. 866. 
Md.—^Mayor and City Council of Bal¬ 
timore V. Canton Co. of Baltimore, 
47 A.2d 775, 186 Md. 618—Mayor 
^d Council of Crlsfield v. Public 
Service Commission, 86 A.2d 705, 
188 Md. 179. 

N.Y.—Breslav v. New York & Queens 
Electric Light & Power Co., 291 N. 


T.S. 932. 249 App.Div. 181, affirmed 
7 N.B.2d 708, 278 N.Y. 698. 

N.C.—Watts V. I/enoir & Blowing 
Rock Turnpike Co., 106 S.R 497, 
181 N.C 129. 

SegnlatloiL of common caniers 
The power of the state to regulate 
and control common carriers is sub¬ 
ject to constitutional restrictions 
against the impairment of vested 
rights. 

U.S.—^Louisville, etc., R. Co. v. Ten¬ 
nessee R. Commn., C.C.Tenn., 19 
P. 679. 

Bestmotioa. by public nevTioe ooon- 
mission 

The legislature may not authorize 
public service commissions to de¬ 
stroy vested rights of public service 
corporations. 

Md.—^The President and Commission¬ 
ers of Port Deposit v. West, 141 A. 
617, 165 Md. 124—West v. Phila¬ 
delphia B. & W. R. Co., 141 A. 609, 
155 Md. 104. 

38. Del.—^Hartford Accident & In¬ 
dem. Co. V. W. S. Dickey Clay Mfg. 
Co„ 24 A.2d 316, 26 DeLCh. 411. 

Ill.—Western Foundry Co. v. Wicker, 
85 N.B.2d 722, 403 IlL 260, 8 A.L. 
R.2d 878. 

Mich.—Stott V. Stott Realty Co., 284 
N.W. 686, 288 Mich. 35. 

N.T.—Lord V. U. S. Equitable L. 
Assur. Soc., 87 N.B. 448, 194 N.Y. 
212, 22 L.R.A.,N.S., 420. 

Jay Ronald Co. v. Marshall 
Mortg. Corp., 40 N.Y.S.2d 891, 266 
App.Dlv. 622, reversed on other 
grounds 52 N.B.2d 108, 291 N.Y. 
227. 

Ohio.—Opdyke v. Security Savings 
& Loan Co., App., 99 N.B.2d 84, 
affirmed 105 N.B.2d 0, 157 Ohio St 
121 . 

12 C.J. p 969 note 84 Ca] 

aeneiwal of ooxpocatioiL 
A statute authorizing renewal of 
corporation creates no contract or 
vested right to a renewal either 
between the state and the corpora¬ 
tion or as among the stockholders. 
Minn.—State ex reL G. M. Gustafson 
Co. V. Crookston Trust Co., 22 N.W. 
2d 911, 222 Minn. 17. 
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Biqnidatiiig prefeomoes 
The rights of preferred stockhold¬ 
ers to priority of return of capital 
in distribution of assets on liquida¬ 
tion are not such vested rights or 
property rights, as are constitution¬ 
ally beyond reach of alteration by 
amendment under statute providing 
that preferences may be changed by 
requisite vote of majority of those 
affected by amendment. 

U.S.—Goldman v. Postal Telegraph, 
D.C.Del., 62 P.Supp. 768. 
ReeapltalizatioaL 

Recapitalization by Issuance of 
new prior preferred stock with prior¬ 
ity over outstanding preferred and 
common stock in exchange for pre¬ 
ferred stock and common stock was 
held not to violate the vested rights 
of the holders of preferred stock and 
common stock that was exchanged 
for the new preferred stock. 

Ky.—^Prancke v. Axton-Fisher To¬ 
bacco Co., 160 S.W.2d 23, 289 Ky. 
687. 

Prior to binding oontzact 
Where contract of sale of assets 
by corporation was not binding on 
corporation until approved by vote of 
stockholders, the contract did not 
accelerate preferential rights of pre¬ 
ferred stockholders into a vested 
right which could not thereafter he 
altered by amendment of articles of 
incorporation under statute author¬ 
izing changes in preferences by 
requisite majority vote. 

U.S.—Goldman v. Postal Telegraph, 
D.C.DeL, 52 F.Supp. 768. 

30- U.S.—Coombes v. Getz, CaL, 62 
S.Ct. 436, 285 U.S. 434, 75 L.Ed. 
866 . 

Del.—Hartford Accident & Indem. 
Co. V. W. S. Dickey Clay Mfg. Co., 
24 A.2d 816, 26 DeLCh. 411—Shanik 

V. White Sewing Mach. Corp., 19 
A.2d 831, 26 DeLCh. 871. 

111.—Western Foundry Co. v. Wick¬ 
er, 80 N.B.2d 548, $86 IllA-PP. 106, 
reversed in part on other grounds 
86 N.B.2d 722, 403 IlL 260, 8 A.L 
R.2d 878. 

Md.—^Mayor and Council of Crlsfield 
V. Public Service Commission, 86 
A.2dl 705, 188 Md. 179. 
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Vested property rights are not affected by a charter 
amendment changing the method of voting,39*6 or 
by amendments to the charter of a charitable cor¬ 
poration which merely clarify its original purposes 
and provide for a more efficient administration of 
its affairs by reducing the number of directors and 
changing the manner of selecting them.3^*i<> How¬ 
ever, a corporation or its stockholders have no vest¬ 
ed right to an indefinite continuance of all existing 
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laws relating to corporations,^® particularly where 
the subsequent statute is enacted under the police 
power.**^ Furthermore, stockholders have no vested 
rights which preclude a change of their rights in 
conformity with statutes in existence when the stock 
was issued.^i*5 

The right of a preferred stockholder to unpaid 
cumulative dividends has been held a vested 
right,which may not be divested or destroyed 


N.T.—Jay Ronald Co. v. Marshall 
Mortgr. Corp., 40 N.Y.S.2d 891, 266 
App.Dlv. 622, reversed on other 
irrounds 52 K.E.2d 108, 291 N.T. 
227—^Breslav v. New York & 
Queens Rlectric liigrht & Power Co., 
291 N.Y.S. 982, 249 App.Dlv. 181, 
affirmed 7 N.E.2d 708, 278 N.Y. 
593. 

Va.—Craddock-Terry Co. v. Powell, 
25 S.£I.2d 868, 181 Va. 417. 

39.B Mlch.-~Stott v. Stott Realty 
Oo., 284 N.W. 685, 288 Mich. 85. 
Szolusivs voitag power 
Vested rlgrht of common stockhold¬ 
ers who had exclusive votinfir power 
is not violated by charter amendment 
grlvlng voting power to both conomon 
and preferred stockholdera 
Pa.—^Metzger v. George Washington 
Memorial Park, 110 A.2d 425, 380 
Pa. 850. 

39.10 Ky.—Price v. A. D. Price Me¬ 
morial Hospital, 156 B.W.2d 180, 
288 Ky. 364. 

Oxiglnal oontxlbutoxs and Incorpo¬ 
rators were held not deprived of any 
vested right. 

Ky.—^Prlce v. A. D. Price Memorial 
Hospital, supra. 

4a U.a—^Northern Pac. Ry. Co. v. 
Puget Sound & W. H. Ry. Co., 
Wash., 39 S.Ct 474, 250 U.S. 332, 63 
L.Ed. 1013. 

CaL—^Drapeau v. Fullerton Securities 
Corporation, 64 P.2d 944, 8 Cal.2d 
189. 

Ill.—Gasaway v. North Branch Iiake 
Fork Special Drainage Diet, 170 
N.H. 721, 339 Ill. 103. 

Mich.—Stott V. Stott Realty Co., 284 
N.W. 635, 288 Mich. 35. 

Minn.—Wm. Wamock Co. v. EL D. 
Hudson Mfg. Co., 273 N.W. 710, 
200 Minn. 196—Muller v. Theo. 
Hamm Brewing Co., 268 N.W. 204, 
197 Minn. 608. 

S.C.—Witt V. People’s State Bank of 
South Carolina, 164 S.H. 806, 166 
S.a 1, 83 A.L.R. 1068. 

Ohaaige in oxganiaaifeloaL or stmotiua 
(1) The change of an insurance 
company from an assessment to a 
legal reserve company, under a stat¬ 
ute so authorizing, which continues 
the contracts of former policy hold¬ 
ers under the assessment plan does 
not deprive such policy holders of 
vested rights. 

16 C.J.S.—77 


Iowa.—Wall V. Bankers' Life Co. of 
Des Moines, 223 N.W. 257, 208 
Iowa 1053, appeal dismissed 51 S. 
Ct. 104, 282 U.S. 808, 75 L.Bd. 725. 
(2) Where constitutional provision, 
authorizing changes in the organiza¬ 
tion or structure of existing corx>ora^ 
tions, was in elfect when plaintiffs 
entered into life insurance contracts 
with insurance companies, plaintiffs 
could have no vested right in the 
corporate structure of the companies, 
since they knew or were presumed to 
know of legislature's authority to 
change corporate structure. 

Ohio.—^Belden v. Union Central Life 
Ins. Oo., 55 N.B.2d 629, 143 Ohio 
St. 329, appeal dismissed 65 S.Ct. 
129, 323 U.S. 674, 89 L.Bd. 648, and 
Koplin V. Ohio Nat. Life Ins. Co., 
65 S.Ct 186, 323 U.S. 674, 89 L. 
Hd. 548. 

Xssuaace of new stock 
There is no vested right in stock¬ 
holders of a corporation to subscribe 
for issue of new stock authorized by 
statute to fund its debts. 

Maes.—Brown v. Boston & M. R. R., 
124 N.EI. 322, 238 Masa 502. 
XanuoLoe of preferred stock 
The issuance of a prior preferred 
stock under the authority of a stat¬ 
ute enacted subsequent to the issu¬ 
ance of the original stock does not 
deprive holders of existing stock of 
vested rights. 

N.J.—General Inv. Co. v. American 
Hide & Leather Co., 129 A. 244, 98 
N.J.Bq. 326, 44 A.L.R. 60. 

N.Y.—^In re Schaffer Stores Co., 229 
N.Y.S. 735, 224 App.Div. 268, re¬ 
versed on other grounds Applica¬ 
tion of Sllberkraus, 165 N.B. 279, 
250 N.Y. 242, 78 A.L.R. 1113. 
Merger of corporations 
A statute which authorizes a mer¬ 
ger of one corporation with another 
does not deprive a stockholder of 
vested rights where the assets are 
not decreased nor the corporate con¬ 
tract changed. 

N.J.—Bingham v. Savings Invest¬ 
ment A Trust Co. of East Orange, 
140 A. 821, 102 N.J.Eq. 302. 

N.Y.—Alpren v. Consolidated Edison 
Co. of New YoriE, 5 N.Y.S,2d 254, 
168 Misc. 881. 

Frovlai<m for reserves 
Federal Savings and Loan, Regu¬ 
lation that appropriate provision for 
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reserves be made before determin¬ 
ing present value of stock of state 
savings and loan association which 
is to be converted into federal asso¬ 
ciation, does not infringe on any vest¬ 
ed interest of a stockholder. 

Ohio.—Opdyke v. Security Sav. A . 
Loan Co., App., 99 N.E.2d 84, af¬ 
firmed 105 N.E.2d 9, 157 Ohio St. 
121 . 

BeauireaneiiLt of larger capital stock 
Title guaranty company has no 
vested property right which is lost 
by enactment of statute requiring 
i larger capital stock to continue busi¬ 
ness in state, 

Tex.—Jefferson County Title Guar¬ 
anty Co. V. Tarver, 29 S.W.2d 316, 
119 Tex. 410. 

Bight to vote for trustees 
Right of members of charitable 
corporation to vote for trustees is 
not a vested interest. 

N.Y.—^In re Mt. Sinai Hospital, 164 
N.B. 871, 250 N.Y. 103, 62 A.L.R. 
564. 

Toting trust agreement 
Trustees under a voting trust 
agreement entered into by stock¬ 
holders have no property interests 
acquired by the agreement of which 
they are deprived by a statute void¬ 
ing such agreements. 

N.Y.^In re Morse, 160 N.E!. 874, 247 
N.Y. 290. 

Exercise of corporate powers after 
appUcation for charter 
Industrial bank, which had filed 
articles of inconmration and applied 
to commissioner for certificate be¬ 
fore statute prohibiting commission¬ 
er's granting further charters was 
passed, had no vested right to exer¬ 
cise corporate powers. 

Mich.—^Industrial Bank of Wyandotte 
V. Reichert, 232 N.W. 235, 261 
Mich. 396. 

Ind.—State v. Rlchcreek, 77 N. 
B. 1085, 167 Ind. 217, 119 Am.S.R. 
491, 5 Ii.RAl,N.S., 874, 10 Ann.Cas. 
899. 

12 C.J. p 969 note 27. 

N.Y.—Jay Ronald Co. v. Mar¬ 
shall Mortg. Corp., 52 N.E.2d 108, 
291 N.Y. 227. 

2<obel V. American Locomotive 
Co., 44 N.Y.S.2d 83, 182 Misc. 323. 

41.10 U.S.—^Johnson v. Fuller, CC. 
A,Pa., 121 F.2d 618, certiorari de- 
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vrithoTit the stockholder’s consent cither by a sub¬ 
sequent reorganization or by legislative enact- 
ment.^i-’l® The corporation, however, has been 
held authorized to fund or satisfy stockholders 
rights with respect to dividends in arrears by the 
issuance of stock therefor, or otherwise in amend¬ 
ment of the certificate of incorporation, provided 
such amendment preserves and holds inviolate the 
vested rights of the stockholders>i*20 It has also 
been held that the right to unpaid cumulative pre¬ 
ferred dividends is a vested right which cannot be 
impaired by a charter amendment or reorganization 
which directly cancels the accrued unpaid divi- 
dends.'^-^S Subsequent cases, however, have held 
that a reorganization in which a parent corporation 
is merged with a wholly owned subsidiary and new 
stock in the surviving corporation substituted for 
preferred stock and lie rights to unpaid cumulative 
preferred dividends does not impair vested rights in 
violation of constitutional gfuaranties,^^-®® although 
the wholly owned subsidiary was inactive,^*85 and 
even though it was an inactive wholly owned sub¬ 
sidiary specially created for the purpose of the 
merger,^'^*^® unless the reorganization reaches that 


degree of unfairness where it amounts to a cancel¬ 
lation of the preferred stockholders* accumulated 
unpaid dividends without adequate compensation 
therefor, either by way of a share in the equity of 
the surviving corporation or by the payment of 
money.^^'^5 

It has been held that vested rights acquired by a 
member of a building and loan association under 
existing bylaws cannot be defeated or impaired by 
subsequent legislation or amendment to its char- 
ter,^i*5<> and that the vested rights of stockholders 
of such an association cannot be affected by the pas¬ 
sage of legislation subsequent to their notice of 
withdrawal, which makes a different distribution of 
its assets>i*5® Thus, a bylaw of a building and loan 
association in effect at the time a stock certificate 
is acquired which provides for a right of withdrawal 
after notice is given has been held to create a vested 
right of withdrawal after such notice which cannot 
be impaired by subsequent legislation.^^ Qn the 
other hand, it has been held that a right of with¬ 
drawal after notice which is derived from statute 
is not a vested right with respect to the constitu¬ 
tionality of a change in the statute,^® made under 


nled 62 S.Ct 184, 814 TJ.S. 681, 86 
L.Sd. 545. 

Del.—Shanlk v. Wlilte Sewlngr Mach. 
Corp., 15 A.2d 169, 26 DeLCh. 154, 
affirmed 19 A.2d 881, 25 DeLCh. 
871—Consolidated Him Industries 
V. Johnson, 197 A- 489. 22 DeLCh. 
407—Keller v. Wilson & Co., 190 
A. 116, 21 DeLCh. 891—Morris v. 
Aimerican Public Utilities Co., 122 
A. 696, 14 DeLCh. 136. 

K'.T.—Wiedersum v. Atlantic Cement 
Products, 26 Nr.Y.S.2d 496, 261 App. 
Div. 306. 

NT.C.—Clark v. Henrietta Mills, 12 S. 

E.2d 682, 219 N.a 1. 

41.15 DeL—Morris v. American Pub¬ 
lic Utilities Co., 122 A. 696, 14 DeL 
Ch. 136. 

Right to abrogate past accrued cu¬ 
mulative preferred dividends geneiv 
ally see Corporations S 229 c. 
Absecoioo of sLOt proflts 
The fact that there was not at the 
time of a corporate reorganization 
sufficient net profits in corporate 
treasury but of which to pay accrued 
dividends on preferred stock did not 
affect the vested property rights of 
a holder of such preferred stock to 
dividends at that time accrued and 
not subject to such reorganization. 
N.a—Clark V. Hehrletta Mills, 12 S. 

E.2d 682, 219 N.C. 1. 
am micial oonffitioa of corpograitloa. 

Vested rights of preferred share¬ 
holders to cumulative dividends are 
not governed by financial, condition of 
corporation, and corporation may not 
employ years of poor business to 
destroy preferences which they had 


previously pledged to holders of pre¬ 
ferred shares. 

Ohio.—Schaffner v. Standard Boiler 
& Plate Iron Co., 83 H.EI.2d 192, 
160 Ohio St. 454. 

Approval of majority 
Corporation was held not author¬ 
ized to emend its charter by adop¬ 
tion of recapitalization plan approv¬ 
ed by a majority of its stockholders 
which impaired vested right of pre¬ 
ferred stockholders to receive unpaid 
cumulative dividends. 

Ohio.—Schaffner v. Standard Boiler 
& Plate Iron Co., supra. 

41.20 N.J.—^Buckley v. Cuban Amer¬ 
ican Sugar Co., 19 A.2d.820, 129 N. 
J.Eq. 322. 

Mode of pajnnaiLt 

A plan for merger of corporation 
with two of its wholly-owned sub¬ 
sidiaries and for the exchange of pre¬ 
ferred' stock including accrued but 
unpaid dividends for new preferred 
and common stock was held not in¬ 
valid on theory that plan confiscated 
preferred, stockholders' vested rights 
to have preferred dividends paid in 
cash, where such stockholders had 
adeauate remedy in appraisal statute, 
the remedy under which was ex¬ 
clusive. 

U.B.—Hubbard v. Jones & Laughlin 
Steel Corp., D.C.Pa;, 42 P.Supp. 432. 

41,25 . DeL—Consolidated Film In¬ 
dustries V. “Johnson, 197 A. 489, 22 
DeLCh. 407—Keller v. Wilson & 
Co., 190 A. 116, 21 DeLCh. 391— 
Mohfis" V. American Public Utilities 
Co./ A. 696, 14 DeLCh. 186. 
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I Oonvendon into oommem. stock 
I Holder of accumulated dividends 
on preferred stock cannot be com¬ 
pelled to exchange such accumulation 
of arrearage into common stock. 

DeL—Shanik v. White Sewing Mach. 

Corp.. 19 A2d 831, 26 DeLCh. 871. 
41.SQi U.S.—^Hottenstein v. York Ice 
Machinery Corp., C.C.A.DeL, 186 P. 
2d 944. 

DeL—^Federal United Corporation v« 
Havender, Sup., 11 A.2d 381. 
41.35 DeL—^Federal United Corpora¬ 
tion V. Havender, supra. 

41.40 U.S.—^Hottenstein v. York Ice 
Machinery Corp., C.C.A.DeL, 136 F. 
2d 944. 

41.45 U.S.—^Hottensteln v. York Ice 
Machinery Corp., supra. 

41.50 Gcu—^Interstate Building & 
Loan Ass'n v. Wooten, 38 S.E. 738, 
113 Ga. 247. 

41.55 Pa.—In re Yonah Building & 
Loan Ass'n of Philadelphia, 8 A. 2d 
49, 183 Pa.Super. 376. 

42. Tex.-T-Kelly v. Republic Build¬ 
ing & Loan Ajss'n, Civ. App., 34 S. 
W.2d 924. 

43. N.J.—Veix v. Seneca Building & 
Loan Ass'n of Newark, 19 !A2d 
219, 126 N.J.Law 814, 138 A.L.R. 
1486—Veix V. Sixth Ward Building 
& Loan Ass'n, 8 A.2d 850, 123 N.J. 
Law 366, affirmed 60 S.Ct. 792, 310 
U.S. 82, 84 L.Ed. 1061. 

Rocker v. Cardinal Btillding & 

' Loan Ass'n of Newark, 179 A. 
A67, 18 N.J.M1SC. 897, affirmed 

Rocker v. Cardinal Building & 
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a proper exercise of the state’s police power^^^*® 
whether the shares of the stockholder were prepaid 
shaxes^^-i® or installment shares,^^*^® and whether 
he gave notice of withdrawal after^3.20 or 
fore^^’^5 the effective date of the statutory change. 

Corporate name. When a corporation lawfully 
acquires a corporate name under the laws in force 
at the time of its creation, its right to such name 
is a vested right which cannot be away or im^ 
paired without its consent by any subsequent legis¬ 
lation which does not come within the police power 
of the state.^^ Where a corporation has adopted 
the name of an older corporation in such a manner 
as to confuse the public, it has no vested right to 
the use of the name.46 

Foreign corporations. The constitutional protec- 
^tion of vested rights extends to foreign corpora¬ 
tions, and a -foreign corporation which has been 
duly admitted to do business within the state can- 

lioan Ajss’n of Olty of Newark, 194 
A- 865, 11^ N.JXaw 184-^Poma- 
taro V. Atlantic Coast Bulldinsr & 

Lioan Ass'n, 168 A. 240, 10 N.J. 

Mlsc. 1248. 

Basis of risrht to withdraw see 
Buildinsr and Loan Associations S 
29. 

43.5 N.J.— Yeix V. Seneca Bulldinsr 
& Loan Ass*n of Newark, 19 A.2d 
219, 126 N.J.Law 314, 188 A.L.R. 

1486—Bucsi V. Iiongrworth Building: 

& Loan Ass’n, 194 A. 857, 119 N.J. 

Law 120. 

Rocker v. Cardinal Building: & 

Loan A8s*n of Newark, 179 A. 667, 

13 N.J.Misa 897, affirmed Rocker 
V. Cardinal Building: & Loan Ass*n 
of City of Newark, 194 A. 865, 119 
N.J.Law 134—^Fomataro v. Atlantic 
Coast Building & Loan Ass'n, 168 
A. 240, 10 N.J.Misc. 1248. 

Pnhlio paxposa required 
U.S.—^Treigle v. Acme Homestead 
Ass’n, La., 66 S.Ct 408, 297 XJ.S. 

189, 80 LEId. 575, 101 AL.R. 1284, 
rehearing denied Treigle v. Acme 
Homestead Ass*n, 56 S.Ct. 587, 297 
Xr.S. 728, 80 L.B3d. 1010, Treigle v. 

Thrift Homestead Ass’n, 56 S.Ct 
687, 297 U.S. 728, 80 L.Ed. 1010, 

Treigle Sash Factory y. Conserva¬ 
tive Homestead Ass'n, 56 S.Ct 587, 

297 U.S.. 728, 80 L.Bd. 1010, Treigle 
Sash Factory v. Union Homestead 
Ass*n, 66 act 588, 297 U.S. 728, 

. 80 L.Ed. 1010, and Mitchell v. Con¬ 
servative Homestead Ass’n, 56 S. 

Ct 688, 297 U.S. 728, 80 L.Ed. 1010. 

4aRI N.J.—Veix V. Seneca Building 
& Loan Ais*n of Newark, 19 A.2d 
219, -126 N.J.Law 814, 138 A.L.R. 

I486—Veix V. Sixth Ward Building 
& Loan Ass*n, 8 Au2d 860, 123 N. 

J.Law 856, affirmed 60 S.Ct 792, 

810 U.S. 82, 84 L-EcU. 106L . 


[ not be deprived of vested rights which, it has ac- 
.quired therein,except by forfeiture for legal 
cause.^7 However, a privilege or license to do 
business granted by a state to a foreign corporation, 
-whether express or implied,does not confer a 
vested.right^Lio The state is not thereafter per¬ 
petually confined to the conditions it made at the 
time it gn'anted permission,47.l6 and it may subse¬ 
quently restrict, modify, or revoke the permis- 
sion.^7.20 Statutes regulating the doing of business 
in the state by foreign corporations and compliance 
therewith by such corporations do not give them a 
vested right to do business without legislative 
change,and accordingly they may be subjected to 
additional or other regulations,^^ such as restrictions 
on the power to acquire and hold realty,^®-® or to 
the pajnnent of further fees.®® 

A foreign corporation may be entirely excluded,51 
unless other vested rights of contract or property 
are violated,®2 or unless the state, by reason of 

47, U.S.—Seaboard Air Line R. Co. 
V. Alabama R. Commn., C.C.Ala., 
165 F. 792. 

47.5 N.D.—Asbury Hospital v. Cass 
County, 7 N.W.2d 438, 72 N.D. 359. 
47.10 U.S.—^Home Indemnity Co. of 
New York v. O’Brien, CCA-Mlch., 
104 F.2d 418. 

47.15 N.D.—^Asbury Hospital v. Cass 
County, 7 N.W.2d 488, 72 N.D. 859. 
47.20 U.S.—^Home Indemnity Co. of 
New York v. O’Brien, C.C.A.Mich., 
104 P.2d 413. 

N.D.—Asbury Hospital v. Cass Coun¬ 
ty, 7 N-.W.2d 438, 72 N.l>. 359. 

Basis of CMoei^taaioft 
A privilege or license to do busi¬ 
ness is accepted subject to conditions 
that liabilities then prescribed by 
statute may be repealed or altered. 
U.S.—Home Indemnity Co. of New 
York V. O’Brien, C.aA.Mlch., 104 
F.2d 413. 

4& Mo.—State v. Firemen’s Fund 
Ins. Co., 62 S.W. 596, 162 Mo. 1, 45 
L.R.A 863. 

14A C.J. p 1252 note 29. 

40. Ind.—‘Adams Express Co. v. 

State, 67 N.E. 1033, 161 Ind. 328. 
N.U.—Asbury Hospital v. Cass Coun¬ 
ty, 7 N.W.2d 438, 72 N.D. 869. 

14A C.J. p 1262 note 30. 

40.6 N.D.—Aj3bury Hospital v. Cass 
County, 7 N.W.2d 438, 72 N.D. 359. 
60. Kan.—Cpdahy Packing Co. v. 
Denton, 97 P. 439, 99 P. 601, 79 
Kan. 868. 

6L Miss.—State v. Louisville, eta, 

R. Co., 51 So. 918, 63 So. 454, 97 
Miss. 36, AniLCas.l912C 1160. 

14A C.J. p 1252 note 32. 

52. U.S.—^BUll V. Empire State-Ida- 
ho Min., eta, Co., C.C.Idaho, 166 F. 
797-rSeaboard Air Line R, Co. v. 


Rocker v. Cardinal Building & 
Loan Ass’n of Newark, 179 A. 667, 
18 N.J.Misa 397, affirmed Rocker 
V. Cardinal Building & Loan Ass’n 
of City of Newark, 194 A. 865, 119 
N.J.Law 134. 

43.15 N.J.—^Veix v. Seneca Building 
& Loan Ass’n of Newark, 19 A2d 
219, 126 N.J.Law 314, 133 AL.R. 
1486—^Bucsi V. Longworth Build¬ 
ing & Loan Ass’n, 194 A. 857, 119 
N.J.Law 120. 

43J20 N.J.—Veix v. Seneca Building 
& Loan Ass’n of Newark, 19 A2d 
219, 126 N.J.Law 314, 188 AL.R 
1486—^Veix V. Sixth Ward Building 
& Loan Ass’n, 8 A2d 350, 128 N.J. 
Law 866, affirmed 60 S.Ct 792, 810 

U. S. 82, 84 L.Ed. 1061. 

43.2^ N.J.—Veix V. Seneca Building 
& -Loan Ass’n of Newark, 19 A2d 
219, 126 N.J.Law 314, 133 AL.R. 
1486—Bucsi V. Longworth Building 
& Loan A^sn, 194 A. .857, 119 N.J. 
Law 120. 

Rocker v. Cardinal Building & 
Loan Ass’n of Newark, 179 A 667, 
18 N.J.Misa 397, affirmed Rocker 

V. Cardinal Building & Loan Ass’n 
of City of Newark, 194 A 866, 119 
N.J.Law 134—^Fomatafo v. Atlantic 
Coast Building & Loan Ass’n, 168 
A 240, 10 N.J.Mlsa 1248. 

44. Or,—^Lomtsen v. Union Fishei> 
men’s Co., 143 P. 621, 71 Or. 640. 

Right' to corpozute name generally 
see Corporations 5 168. 

46. Mo.—^Empire Trust Co. v. Em- 
piro Finance Corporation, 41 S.W. 
2d 847, 226 Mo.App. 298. 

45. CaL—^Malford Co. v. Curry, 125 
P. 236, 163 CaJL 276. 

N.D.—Asbury Hospital v..Cass Coun¬ 
ty, 7 N.W.2d 488, 72 N.D. 859. . 
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idealiiigs with the corporation, is estopped to ex¬ 
clude it.®S Foreign corporations which have be^ 
permitted as a matter of comity to enter a state have 
no vested right to remain there unlicensed, and in 
the absence of an express or clearly implied exemp¬ 
tion they are subject to all subsequent regulations 
which the state may see fit to adopt in the exercise 
of its police power.54 As between himself and the 
state, a citizen of the state cannot have a vested 
right in a contract to carry on business as agent of 
a foreign corporation.®® 

Insolvent corporations. The exercise of the ju¬ 
risdiction of the court in supervising the winding up 
and dissolution of a corporation does not violate 
any vested right of its stockholders, even though the 
articles of incorporation provide that all or substan¬ 
tially all of the corporate property cannot be dis¬ 
posed of unless approved by vote of all the share¬ 
holders or by their written consent, which was not 
given.®®-® A statute requiring the appropriation of 
the assets of an insolvent corporation to the pay¬ 
ment of its debts in a certain order gives creditors 
who have not acted thereon no vested rights which 
may not be impaired by the repeal of the act,®® but 
creditors who have dealt with a corporation on the 
faith of a statute enacted to secure equality in the 
distribution of assets of a failing corporation acquire 
vested rights.®^ An act which authorizes a reduc¬ 
tion of liability to members of an insolvent associa¬ 
tion in proportion to its assets in order to render it 
solvent does not take from the shareholders vested 
rights where provision is made for a division of any 
excess which is realized from the assets.®® Liability 
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in favor of the creditors of banking institutions or 
corporations cannot be imposed retroactively on the 
stockholders thereof, since to do so would impair 
vested rights,®®-® and, on the other hand, a liability 
which has been imposed by constitutional and stat¬ 
utory provisions on the stockholders of banking in¬ 
stitutions or corporations in favor of the creditors 
thereof is a property right which cannot be de¬ 
stroyed or impaired to the prejudice of existing 
creditors by the repeal or modification of the con¬ 
stitutional and statutory provisions.®®-^® 

Rates of public service corporations. A public 
service corporation has no vested right to the con¬ 
tinuance of existing rates, free from reasonable 
public regulation or control,®® and, likewise, con¬ 
sumers have no vested rights in the continuance of 
rates stipulated in a franchise as against a subse¬ 
quent reasonable raise in rates authorized by ordi¬ 
nance.®® A municipality has no vested rights to 
the continuance of rates established by the legisla¬ 
ture. An attempt by a city to increase water 
rates paid to it by a company in contravention of 
a contract would destroy vested rights and is of no 
efFect®^ 

b. Franchises and Privileges 

A franchise or right In the nature of a contract grant¬ 
ed to a corporation, when acted on^ Is a vested property 
right. 

A franchise or right in the nature of a contract 
granted to a corporation to supply a utility service 
or to use public property for a public purpose, when 
acted on, becomes a vested property right.®® While 


Alabama R. Oomznn., O.O.AJla., 165 
F. 792. 

63. U.S.—Seaboard Air Ldne R. Co. 
V. Alabama R. Commn., supra. 

14A CJ. p 1252 note 86 [a]. 

64. Kam—Cudahy Packlnsr Co. v. 
Denton. 97 P. 439. 99 P. 601. 79 
Kan. 8*68—State v. Western Union 
TeL Co.. 90 P. 299, 76 Kan. 609. 

K.D.—Asbury Hospital v. Cass Coun¬ 
ty, 7 N.W.2d 488, 72 N.D. 869. 

5& S.C.—Henderson v. McMaster, 88 
S.EL 645, 104 S.C 268. 

65.6 CaL—In re Mayellen Apart¬ 
ments^ App., 286 P.2d 948. 

63. S.C.—Dabney v. State Bank, 8 
S.O. 124. 

67. K.Y.—Dalziel v. Rosenfeld, 191 
K.BL 841, 266 N.Y. 76. 

63> Tex.—Prudential Buildiner 6b 
lioan As8*n v. Shaw, 26 S.W.2d 168, 
119 Tex. 228. rehearinsT denied 27 
S.W.2d 167, 119 Tex. 228. 

63.6 H.C.—Bank of Pinehurst v. 
Derby, 12 S.m2d 260, 218 H.C. 668. 

68.10 S.D.—Federal Deposit Ins. 


Corp. of Washinsrton, D. C„ v. Bn- 
steness. 4 H.W.2d 209, 68 S.D. 467. 

Tex.—Gtossett y. Hamilton, Civ.App., 
138 S.W. 2 d 297, error dismissed 
Judgment correct. 

63. Me.—In re Searsport Water Co., 
108 A 462, 118 Ma 882. 

60. Ark—Arkansas Light 6 b Power 
Co. V. Cooley, 211 S.W. 664, 188 
Arlsu 390. 

La.—^Long v. City of Shreveport, 91 
So. 826, 161 La. 428. 

61. . Minni—rin re Korthwestem Bell 
Telephone Co., 204 N.W. 873. 164 
Minn. 279. 

62. N.J.—Federal Shipbuilding 6 b 

Dry Dock Co. v. City of Bayonne, 
141 A 466, 102 476. affirmed I 

Federal Shipbuilder's 6 b Dry Dock 
Co. V. City of Bayonne^ 144 A 918, 
104 N.J.D(i, 196. 

63. U.S.—City of Fort Worth v. 
Southwestern Bell Telephone Co., 
C.C.AT 6 X., 80 F.2d 972, rehearing 
denied 81 F.2d 1016. 

Cal.—City of Petaluma v. Pacific Tel. 
6 b -Tel. Co., 282 P.2d 43—-I 4 OS An— 
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geles County v. Southern California 
Telephone Co., 196 P.2d 773, 32 Cal. 
2d 378, appeal dismissed 69 S.Ct 
787, 886 U.S. 929, 93 L.Ed. 1090. 

City of San Diego v. Southern 
CaL TeL Co., 208 P.2d 27, 92 CaL 
App.2d 798. 

Conn.—City of Hartford v. Connecti¬ 
cut Co., 140 A 734, 107 Conn. 812. 
lU.—Chicago, NT. S. 6b M. R. Co. v. 
City of Chicago, 163 NJB. 141, 331 

in. 860 . 

Md.—Mayor and City Council of Bal¬ 
timore V. Canton Co. of Baltimore, 
47 A2d 776, 186 Md. 618—Mayor 
and Council of Crlsfield v. Public 
Service Commission, 8>6 A 2d 705, 
188 Md. 179. 

Mich.—^Midiigan Public Service Co. 
V. City of Cheboygan, 87 N.W.8d 
116, 324 Mich. 809—Gardens of 
Rest V. Upper Mich. Power 6b Light 
Co., 83 N.W.2d 741, 822 Mich. 153— 
City of Benton Harbor v. Michigan 
Fuel 6b Light Co., 231 N.W. 62, 250 
Mich. 614, 71 AL.R. 114. 

N.Y.—Tilton V. City of Utica, 60 N. 
Y.S.2d 249. 
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it may be condemned under the power of eminent 
domain on making compensation,®^ and, in common 
with all other property, is subject to reg^ation un¬ 
der the police power,®® additional requirements for 
its exercise may not be imposed,®® and it may not 
be repealed or impaired,®*^ unless the power to do so 
is reserved in the grant®® Where the grant of a 
franchise has not been acted on,®® or where acts 
remain to be performed before certain corporate 
powers granted to individuals can be exercised,^® 
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ho vested right exists in such franchise or other 
corporate rights. A public service corporation may 
be required by statute or ordinance to make changes 
in the character and location of its tracks or 
mains,subject, however, to reasonable compensa¬ 
tion for the expenditures required.*^® A use of the 
public ways of a municipality by a utilities company, 
which is permissive only and at the sufferance of 
the governing body of the municipality, is not a 
vested right to use and may be terminated.'^^*® 


Okl.—Bnld city Ry. Co. v. City of 
Enid, 144 P. 617, 43 OWL 778. 

Tex.—City of Baird v. West Texas 
UtlMties Co., Civ.App., 174 S.W.2d 
649—Corpus Christl Gas Co. v. City 
of Corpus Cluisti, Civ.App., 283 
S.W. 281. 

12 C.J. p 969 note 36—26 C.J. p 1023 
note 21 [c]. 

OertUioate of oonvenienoe and ne. 
oessity to operate busses to and from 
specified points was a vested prop¬ 
erty rig!ht. 

Wash.—^Northwest Greyhound Lines 
V. Department of Transp. of State 
of Wash., 207 P.2d 903, 34 Wash. 
2d 167. 

edu K.Y.—Lord v. U. S. Ectuitable L. 
Assur. Soc., 87 N.B. 448, 194 N,T. 
212, 22 L.R.A.,N.S., 420. 

Tilton V. City of Utica,. 60 N.T. 
S.2d 249. 

Condenmatloii of ^Leotilo iK>wev plant 
The exercise by a city of a risrht 
ariven by statute to condenm an elec¬ 
tric power plant does not divest 
rights where the statute was In force 
before rights were acquired by the 
public utility!; 

Colo.—Public Service Co. of Colo¬ 
rado V. City of Lovelandf 246 P. 
493, 79 Colo. 216. 

06. Vt.—^Town of Waterbury v. Cen¬ 
tral Vermont By. Co., 108 A. 423, 
93 Vt. 461. 

12 C.J. p 969 note 87. 

66. Cal.—^Postal Telegraph-Cable 

Co. V. Railroad Commission of Cal¬ 
ifornia, 264 P. 268, 200 CaL .463. 

N.J.—^Rockland Electric Co. v. Bor¬ 
ough of Montvale, 141 A. 673, 104 
N.J.Law 480. 

K.T.—Darling v. Service Transp. 
Corporation, 194 K.T.S. 902, 118 
Misc. 811. 

Kassau-Fulton Realty Corpora^- 
tion V. SchUmm, 67 N.Y.S.2d 60L 

67. Cal.—City of Petaluma v. Pa¬ 
cific TeL & TeL Co., 282 P.2d 43— 
Los Amgeles County v. Southern 
California Telephone Co., 196 P.2d 
778, 32 CaL2d 378; appeal dismissed 
69 S.Ct 737, 836 U.S. 929, 93 L.Bd. 
1090. 

lowcL— V€un BEom v. City of Des 
Moines, 191 N.W. 144, 196 Iowa 840. 
Md.—^Mayor and City Council of Bal¬ 
timore V. Canton Co. of Baltimore, 
47 A.2d 776^ 186 Md. 618. 


Mich.—^Michigan Public Service Co. 
V. City of Cheboygan, 37 N.W.2d 
116, 324 Mich. 809. 

N.Y.—Tilton V. City of Utica. 60 N. 
Y.S.2d 249. 

Tex.—City of Baird v. West Texas 
UtlllUes Co., Civ.App.. 174 S.W.2d 
649. 

12 C.J. p 969 uote 88. 

Power of legislature to grant per¬ 
petual franchises see Franchises S 
26 a 

By llTnitlng dxuatlon 

The vested right of a corporation 
in a perpetual franchise cannot be 
destroyed by subsequent legislation 
limiting the duration of the fran¬ 
chise. 

Md.—^Mayor and Council of Ciisfleld 
V. Public Service Commission, 86 A. 
2d 706, 188 Md. 179. 

By cemetery company 
Electric power company*8 vested 
right under franchise to use high¬ 
way fCr construction and mainte¬ 
nance of its power lines was not 
subject to' being abridged by ceme¬ 
tery coihi>any across whose ceme¬ 
tery the highway ran. 

Mich.-^ardens of Rest v. Upper 
Mich. Power & Light Co., 83 N.W. 
2d 741, 822 Mich. 168. 

68. Md.—^Harve de Grace v. Harlow, 
98 A. 862. 

Tex.—Southwestern Tel. eta, Co. v. 

Dallas, Civ.App., 174 S.W. 686. 

12 C.J. p 970 note 39. 

TTse of pUblio waters 
Power company was held not to 
have a vested property right to the 
use of the waters of the Niagara 
river and hence statute Imposing 
rental on the use of the waters of 
the river was held valid, 

N.Y.—^Niagara Falls Power Co. v. 
Duryea, 67 N.Y.S.2d 777, 186 Misa 
-696. 

Proper porooednre 

Vested right of bus company to 
operate busses to and from specified 
points could not be taken from it 
without proper hearing, entry of 
proper order on showing of its viola¬ 
tion of traffic laws, and showing of 
its refusal to obey order. 

Wash.—^Northwest Greyhound Lines 
V. Department of Transp. of State 
of Wash., 207 P.2d 903, 34 W88h.2d 
167. 


60. Cal.—In re RusseU, 126 P. 876, 
168 CaL 668, Ann.Cas.l914A 162. 
Pa—Blkins-Rydal Company v. Brig¬ 
ham, 84 PaDist. & Co. 186. 

S.C—Atlantic Coast Line R Co. v. 
Railroad Oommn., 72 S.E. 18, 89 
S.C. 472. 

12 C.J. p 970 note 40. 

70, Iowa—^Vale v. Messenger, 168 
N.W. 281, 184 Iowa 668. 

Minn.—Carlson v. Pearson, 176 N.W. 

346, 146 Minn. 126. 

12 C.J. p 970 note 41. 

CerUfleato of oonvenienoe and neoes. 
sity 

Proponents of new bank in certain 
town had no vested right in certifi¬ 
cate of convenience and necessity is¬ 
sued to them by state comptroller of 
banks, which could not be interfer¬ 
ed with by legislature prior to or^ 
ganization of the new bank. 

Miss.—bUphant v. Carthage Bank» 80 
So.2d 63. 

71, Md.—Anne Arundel Counity 

Com'rs V. United R., etc., Co., 72 
A 642, 109 Md. 377. 

N.D.—^Bismarck Water Supply Co. v. 
Bismarck, 137 N.W. 34, 28 N.D. 
852. 

12 C.J. p 970 note 46. 

72, Iowa—Snouller v. Cedar Rapids, 
etc., R. Co., 92 N.W. 79. 118 Iowa 
287. 

Md.—^Anne Arundel County Comrs. v. 
United R. etc., Co^ 72 A 642, 109 
Md. 877. 

12 C.J. p 970 note 46. 

Cbaorge for cost of .additional paving 
Where, under the terms of the 
franchise granted by a municipality 
to a street railroad company, the 
latter is required to pave only a 
specified area of the street occupied 
by its tracks, an aot of the legisla¬ 
ture requiring the municipality to 
charge the street railroad company 
for the cost of paving additional 
space is unconstltutlonaL 
OkL—^Bnid City R. Co. v. Enid, 144 
P. 617, 43 OkL 778. 

72J6 Tex.—^Incorporated Town of 
Hempstead v. Gulf States Utilities 
Co., 206 S,W.2d 227, 146 Tex. 260. 
tevsaid fgiaaicTilfipe by prlogr goveornlag 
body 

Where utilities company had ob¬ 
tained an invalid franchise from 
county commissioners* court to erect 
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Whether competition, between utilities shall be 
prohibited, regulated, or forbidden is a matter of 
state policy, which is subject to alteration at the will 
of. the legislature and the declaration of a 

specific policy with respect thereto creates no vested 
right to its maintenance in utilities then engaged in 
the business or thereafter embarking in No 

vwted rights of a public service company are im¬ 
paired by a statute which authorizes the municipality 
to construct a plant for the supply of such service 
in competition with the existing company, *^3 par¬ 
ticularly where the company no longer has a fran¬ 
chise 

A stipulation in a corporate franchise for a priv¬ 
ilege to be enjoyed by third persons, such as the 
privilege of free transportation, does not give such 
third persons a vested right to the continued enjoy¬ 
ment of such privilege,^® Statutes authorizing the 
grant of aid to railroad companies do not confer 
any vested rights on such companies and may there¬ 
fore be repealed.76 

License. A license to a coiporation has been held 
nierdy a privilege to do business, and not a property 
right or a vested right.76.6 Where a license or per¬ 
mit is granted a corporation and it commences work 
and incurs liabilities in reliance thereon, it acquires 
a vested property right which cannot be reyoked,^®*’!® 

lines alonsr public way of unlncoriK)? 
rated town/ and continuance of that 
use after town incorporated was at 
sufCeranoe of town,, the utility did 
not have vested in it a right to a 
continuing Use* of the public ways 
which the town could not terminate. 

Tex.—^Incorporated Town of Hemp¬ 
stead V. Gulf States Utilities Co.', 
supra. 

73.10 U.S.—Tennessee Electric Pow¬ 
er Co. V. Tennessee VaHey Author¬ 
ity, Tend., 59 S;Ct 866; $06 U.S. 

118, 88 L.EcL 543. 

72^5 U.S.—Tennessee Electric Pow¬ 
er Co. V. Tennessee Valley Authori¬ 
ty, supreu 

713. Mass.—Hevere Watd; Co. v. 

Winthrop, 78 1T.E. 497, 198 Masa 
; 466 . 

Wch.—Mushegon Tract.,. etc., Co. v. 

"Muskegon,. 182 K.W. 1060, 167 

Mich. 881. ; 

Til* Iowa.*^Iowa Electric light & 

Power Co, v. Incorporated Town of 
Crirand Junction, 264 N.W. 84, 221 
Iowa 441. 

Baemene from fntnre eomixigs 
A public utility which has no 
ffanchiae but which has purchased a 
lot' ip the ipunicipality in order to 
be classified as a taxpayer < has no 
vested rights whl^ v^l :be diyested 
by a statute pen^tting the. city to 
cpntz^ct, fgr the constiruction of .a 


but where the permit or license is conditional and 
there has been a failure to comply with the condi¬ 
tion, it may be modified or revoked.^®*^® A cer¬ 
tificate of convenience and necessity to operate as* 
a motor carrier of property has been held not to give 
the holder a vested interest, but rather to be a 
privilege or license to do a certain thing, issued by 
a state agency in the exercise of the police power, 
and to be subject to modification or revocation.76.20 

§ 242. Property and Rights of States and Mu¬ 
nicipal Corporations and Interests of 
Individuals Therein 

a. Of districts generally 

b. Of counties generally 

a. Of Districts Oeherally 

School, road, and similar types of districts are sub¬ 
ject to regulation and control by the ,state and may be 
dissolved or have their boundaries changed without Im¬ 
pairing vested rights of the districts or the landowners 
therein; but, where vested rights of landowners In an. 
irrigation or drainage district have been acquired, these 
cannot be divested. 

Generally a school, road, or similar type of dis¬ 
trict created within a state has no rights except as 
are conferred on it by the legislature, and these 
rights are not vested so as to preclude a subsequent 
modification or withdrawal by the legislature.'^^ 

No. 87, Brown County, 185 P.2d 
677, 168 Kan. 650.. 

Me.:—Guilford & Sangerville Water 
Dist V. Sangerville Water Supply 
Co., 154 A. 567, 180 Me. 217. 

N.T.—^Black Riyer Regulating Dlst. 
V. Adirondack League Club, 121 N. 

B. 2d 428, 807 N.T. 475. 

Ohio.—State ex ret Core v. Green, 

115 N.B.2d 167, 160 Ohio St. 176. 

S.C.—Sanders v. Greater Greenville 
Sewer Dlst, 44 S.E.2d 185, 211 S. 

C. 141. 

Wls.—^Madison Metropolitan Sewei> 
age Dist v. Committee on Water 
Pollution, 60 N.W.2d 424, 260 Wis. 
229. 

X^ase of laad» 

A statute authoridng political sub¬ 
divisions to lease lands owned by 
them for mineral development pur¬ 
poses and prescribing the method 
wd manner of making such leases 
violates no vested rights bf school 
district in land or light to control 
its property. 

^ex-^^lver v. Miears, Oiv.App., 220 
aw.M 200, error refused. 

Bights of paropecty owner in school 
district 

The creation of an Independent 
school district did not give a prop- ' 
erty owner therein a vested right, 
which,, under the constitution, would 
inhibit control by constitutional and 
leglslativs agency, location of 


municipal power plant to be paid for 
out of future earnings. 

Iowa.—^iQwa Electric Light 8b Power 
Cp.. V. Incorporated Toym of Grand 
Junction, supra. 

75. Ark.—^Little Rock R., etc., Co. v. 
Dowell, 142 S.W. 166, 101 Ark. 228, 
Ann.Cas.l918D 1086. 

75. Ind.—Sankey v. Terre Haute, 
etc., R. Co., 42 Ini 402. 

78.6 Fla.—^Mayo v. Market Fruit 
Co. of Sanford, 40 So.2d 555. 

76.10 CaX—^Trans-Oceanic Oil Corp. 
V. City of Santa Barbara^ 194 P.2d 
148, 85 CaLApp.2d 776. 

Pennlt to drill oa well 
CaL—Trans-Oceanic Oil Corp. v. City 
of Santa Barbara, supra. 

TSblS CaL—Vincent Petroleum Cor¬ 
poration V. Culver City, 111 P.2d 
483, 48 CaLApp.2d 51L 

70.20 IlL—^Railway Express Agency 
V. Illinois Commerce Commission, 
28 N.E2d 116, 874 IlL 151. 

77. Ark.—Busby v. Reid, 210 S.W., 
. 626, 188 Ark. 68.. 

Iowa.-7-Wa4deli v. Board of .Direc* 
tors of Aurelia Consolidated Inde¬ 
pendent School Dist., 176 N.W. 66, 
190 Iowa 400. 

Han.--rStat6 ex reL Gray v. Board of 
Education of City of Chetopa, 252 
P.2d.868, 178 Ran. .78.0—State ex 
^ reL Miller v. Common School Dist. 
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Thus, with respect to constitutional' requirements, 
there are no vested inviolable rights in the existence 
of a school district,77.6 or in the govermhent77.io 
or in the territory or boundaries thereof;77.16 and. 
the legislature may extend or limit school district 
boundaries, consolidate two or more districts as one, 
or abolish a district altogether without impairing or 
abrogating vested rights within constitutional in- 
hibitions.77.20 Likewise,, there is no unconstitu¬ 
tional impairment of vested rights by legislation pro¬ 
viding for the dissolution of sewer districts,77.25 
and persons directly or indirectly affected by the 

schoolhouses, or means aeoi>ted lyy 
board of trustees to buUd them or 
to provide funds for proper mainte¬ 
nance and promotion of public' 
schools in an incorporated district. 

Tex.—Turbevllle v. Gh>wdy, Civ.App., 

272 S.W. 669. 

Reversloa of st^hoolhouse site 
A statute provldinsr for ■ reversion 
of schQolhouse site to owner of tract 
from which it was taken on repayr 
ment of purchase price in the case 
of nonuser for school purposes for 
two years, does not create a vested 
interest in any beneficiary so as to 
divest the legrislature of the power 
to repeal the statute or to amend it 
and direct other disposition. 

Iowa.—^Independent School Dist. of 
City of Des Moines v. Smith, 181 
Isf.W. 1, 190 Iowa 929—Waddell vi 
Board of Directors of Aurelia Con¬ 
solidated Independent School Dis¬ 
trict, 176 N.W. Oe, 190 Iowa 400. 

Talldatioin of road dlstrlots 
A statute which validates road 
districts which were not orgranlzed 
according to statutory requirements 
does not destroy vested rights^ 

Tex.—^Louisiana Ry. & Kav. Co. v. 

State, Civ.App., 298 S.W. 462, af¬ 
firmed, Com.Appw, 7 S.W.2d 71, re¬ 
hearing denied 17 S.W.2d 467. 

Width of street 

Where petition for street Improve¬ 
ment district neither fiied width of 
pavement nor mentioned existing or¬ 
dinance which fixed width at 30 feet 
when right of way was firom 60 to 
59 feet across, property owners 
who signed petition did not have 
vested right in continued existence 
of ordinance cmd matter of fixing 
width of street was within city 
council’s discretion. 

Ark.—^Ireland v. Rotenberry, 223 S. 

W.2a 498, 216 Ark. 771. 

FubliSliiecr of snhool books 
A publisher of school text-books 
no vested right to contract with 
public school districts for the scJe 
of its books, and a statute imposing 
limitations on such sales is Oonstl- 
tutlonah 

U.S:—Macmfillan Co. v. Johnson, D.C. 

Mich., 262 F. 26. 
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creation of a sewer* district arc not possessed of a 
property right to have the boundaries of the district 
remain perpetually the same.77..80 ^ district may, 

however, have vested rights in property acquired 
as a trustee for-its inhabitants.78 

Drainage and irrigaHon districts. Where vested 
rights have been acquired by landowners in an 
irrigation or a drainage district, such rights can¬ 
not be divested by subsequent legislation.78 Irriga¬ 
tion rights or the rights of landowners to the .ben¬ 
eficial use. of water for irrigation purposes are 
vested rights,78*6 entitled to all the protection of a 

ly see Schools and School Districts 
S 69. 

Cura^va statutes 

Acts validating all orders of coun¬ 
ty committee which organized a new 
school district, though statute under 
which old districts were dissolved 
and new district created had been 
held unconstitutional, did hot disturb 
vested fights. 

Kan.—State ex reL Miller v. Com¬ 
mon School Dist. No. 87, Brown 
County, 185 P.2d 677, 168 Kan. 660. 
77.25 Mo.—State ex reL Jones v. 

Nolte, 166 S.W.2d 632, 860 Mo. 271. 
77.30 S.C.—Sanders v. Greater 
Greenville Sewer Dist., 44 S.B.2d 
186, 211 S.a 141. 

7a Tex.—^Love v. City of Dallas, 40 
S.W.2d 20, 120 Tex. 851. 

7a U.S.—U. a V. Tilley, C.C.A,Neb., 
124 F.2d 850, certiorari denied Scott 
V. U. S., 62 S.Ct 1281, 816 U.S. 691, 
86 L.Bd. 1762. 

Mont—Koch V. Colvin,. 106 P.2d 834, 
110 Mont 694. 

tNeb.—Ritter v. Drainage Dist No. 1 
of Otoe and Johnson Counties, 291 
IT.W. 718, 137 Neb. 866-^nterprise 
Irr. Dist v. Willis, 284 N.W. 826, 
136 Neb. 827—^Mooney v. Drainage 
Dist. No. 1 of Richardson County, 

. 278 N.W, 868, 184 Neb. 192, certio¬ 
rari denied. 59 S.Ct 84, 806 U.S. 
622, 83 LiBd. 398. 

N.C.—Broadhurst v. Board of Com’rs 
of Pender County Drainage Dist 
' No. 4,. 142 S.E. 477, 196 N.C. 439. 
Power of legislature to abolish drain¬ 
age districts genezully see Drains 
9. . 

79.5 Mont—Koch v. Colvin, 106 P.2d 
884, 110 Mont 694. 

Right to water for Irrigation pur¬ 
poses as a property right generally 
see Waters § 852. 

Bight attaohtog to titLe land 
Where the right to the beneficial 
use of water appropriated for i^iga- 
tion purposes attaches to and follows 
the land to which application is made, 
the appropriatlve rights belong to the 
landowners, and the right to the ben¬ 
eficial use on the part of a landowner 
^ is in the! nature of a vdbted right. 


77.B Kan.—State' ex rel. Gray v. 
Board of Ed. of City of Chetopa, 

262 P.2d 869, 173 Kan. 780—State 
ex reL Miller v. Common School 
Dist. No. 87, Brown County, 186 
P.2d 677, 162 Kan. 660. 

77.10 Wls.—School Dist. No. 8 of 
Town of Adams v. Callahan, 297 
N.W. 407, 237 Wls. 660, 186 A.L..R. 

1081—State ex reL Joint School 
Dist. No. 2 of Town of Oak Creek 
and City of South Milwaukee v. 
Sweeney, 79 N.W. 420, 103 Wis..404. 

Bights of state 

The state with respect to its 
school boards has the right to waive 
or impair its own vested rights. 

Mo.—Dye v. School Dist No. 82 of 
Pulaski County, 196 S.W,2d 274, 

366 Mo. 231, appeal transferred 190 
S.W,2d 467. 

77.15 Iowa.—^RuralIndependent 
School Dist No. 8 of Johns Tp. v. 
McCracken, 283 N.W. 147, 212 Iowa 
1114. 

Kan.—State ex reL Gray v. Board 
of Education of City of Chetopa, 

262 P.2d 869, 178 Kan. 780—State 
ex rel. Miller v. Common School 
Dist No. 87, Brown County, 186 
P.2d 677, 163 Kan. 660. 

Tex.—^Toung v. Edna Independent 
, School Dist, CqmvApp., 34 S.W.2d 
867—^Lyford Independent School 
Dist V. . Willamar Independent 
School Dist, Com.App., 84 S.W*2d 
864. 

City of Beaumont Independent 
School Dist V. Broadus, CivA.pp., 

182 S.W-2d 406, error refused. 

Wis.—School Dist No, 8 of Town of I S 
Adams V. Callahani 297 N.W. 407, 

237 Wis. 660,, 186 A.LuR.. 1081— 
State ex reL Joint School.Dist. No. 

2 of Town- of Oak Creek and City 
of South Milwaukee v. Sweeaey, 

79 N.W. 420, 103 Wls. 404. 

77.20 Kan.-r^tate ex reL Groy v. 
Board of Education of City of Che^ 
topa,. 252. P.2d, 869, 178 Kan. 780. 

Tex.—City of Beaumont Independent 
- School Dist V. Broadus, ClV.App., 

182 SiW.2d 4’06, error refused.- 
Power of state legislature to dlssolV^ 
or abolish' school districts- general- 
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property rigbt,f9-iio and they cannot be divested or 
diminished by subsequent legislation as long as they 
are used by the appropriator for some useful and 
beneficial purpose.’*-!® These rights, however, are 
subject to proper r^fulation and supervision by 
proper state authorities, and such control does not 
impinge on or impair &e vested rights,’*-*® except 
where the regulation and supervision limit the 
quantity of water or change the date of its priority 
to the material injury of its holder.’®-*® A statute 
authorizix^ directors of an irrigation district to 
sell waters not needed by the district does not de¬ 
prive landowners of vested rights.*® The owner of 
an irr^fation project or canal also has an interest in 
rite appropriative rights of landowners which he 
may protect,*®-® and such rig^hts cannot be impinged 
on, in their basic scope, by administrative regulation 
or practice.*®-!® 

A statute authorizing the abolishment or dissolu¬ 
tion of a drainage district with the consequent loss 
of power to maintain and repair the drainage ditch 
and works has been held invalid on the gn’otmd that 
it deprives a landowner therein of vested rights,*®-!® 


16 aj.s. 

but there is substantial authority to the con¬ 
trary.*®-*® An. individual has no vested right by 
priority to continue his artificial means of drainage 
as against the rights of the drainage district.®®' 

The creation of an irrigation district including 
within its boundaries lands whose owners have con¬ 
tracted for a water supply from a private corpora¬ 
tion does not destroy vested rights.** The fact 
that a purchaser of water rights from an irriga¬ 
tion district had, with the consent of the commis¬ 
sioners, used water on land outside the district for 
several years does not create vested rights to a 
continuance of delivery of such water.** 

b. Of Comities Generally 

Political rlflhta and prlvlleoea of a county are not 
within the protection of constitutional Inhibitions against 
laws Impairing vested rights.. 

Political rights and privileges of a county are not 
within the protection of constitutional inhibitions 
against laws impairing vested rights.*® Since a 
county is merely an instrumentality of the state, 
vested rights of a county are not disturbed by a stat¬ 
ute requiring a coimty to ful^ certain obligations 


TT.S.—0. S. V. Tilley, C.C.A.N’eb., 124 
r.2d 850, certiorari denied Scott v. 
0. S., 62 act 1281, 816 U.S. 691, 86 
X^EOl. 1762. 

Appropriator 

An appropriator of public water 
who has complied with exlsUngr stat¬ 
utory reQulremaots obtains a vested 
property right. 

Neb.—Enterprise Irr. Dlst. v. WlUis, 
2S4 N*.W. 826, 186 Neb. 827. 

79.10 Neb.—Enterprise Irr. Dist. v. 
^VTUlis, supra. 

79.15 Neb.—Enterprtee Irr. Dist v. 
T^li8» supra. 

79A0 tJ.S.—TJ. S. V. Tilley, CC.A. 
Neb., 124 F.2d 860, certiorari denied 
Scott ▼. U. a, 62 act 1281, 816 U. 
a 691, 86 L*.Bd. 1762. 

Neb.—Enterprise Irr. Dist v. *7711118, 
284 N.W. 826, 186 Neb. 827. 

CSianga of locational use 

A statutory reoulrement for admin¬ 
istrative permission to <diaage lo¬ 
cational use of appropriative water 
rights acquired prior to a specified 
date is not an impingement on pre-| 
vloosly vested appropriative rights 
and their Inherent Incidents, but is 
a valid ei^rctee of state police power 
in safeguarding against possibility of 
an unjustifiable 'vmste of public war 
ters and in aiding orderly adminis¬ 
tration and supervision. 

XT.a—XT. S. V. Tilley, aC.ANeb., 124 
F.2d 860, certiorari denied Scott v. 
XT. S., 62 S.Ct 1281, 816 U.S. 691, 
86 1762. 

- 79M Neb.—Enterprise Irr. Dist v. 
WmiSg 284 N.W. 82t, 185 Neb; 827. 


80. Or.—^Johnson v. Warm Springs 
Irr. Dist, 246 F. 627, 118 Or. 289. 

80.6 XT.S.—U, S. V. Tilley, CC.A.Neb., 
124 F.2d 860, certiorari denied Scott 
V. U. a, 62 act 1281, 816 U.S. 691, 
86 D.Ed. 1762. 

80.10 U.S.—XL a V. Tilley, CCA. 
Neb., 124 F.2d 860, certiorari de¬ 
nied Scott V. U. S., 62 act 1281, 
816 U.a 691, 86 LuBd. 1762 . 
Dlvarsioxii of seepage waters 
*Wliere seepage involved was water 
which the United States was entitled 
to use on lands in its reclamation 
project uud was water which irri¬ 
gation district under its contract of 
carriage with the XJnited States was 
required to carry in Its canal, ad¬ 
ministrative officers could not exon¬ 
erate the Irrigation district from so 
carrying by purporting to authorize 
the water to be diverted and used 
on lands in the irrigation district as 
an optional diversion of public wa^ 
ters In exchange for part of the nat¬ 
ural flow in river to which the dis¬ 
trict would otherwise be entitled un¬ 
der its Appropriative rights. 

XJ.S.—XT. S. V. TUley, C.aANeb., 124 
F.2d 860, certioi^ denied Scott v. 
: U. a, 62 act 1281, 816 U.S. 691, 
86 KEd. 1762. 

^15 Neb.—Ritter ▼. Drainage Dist 
No, 1 of Otoe and Johnson Counties, 
291 N.W. 718,187 Neb. 866. 

80.80 HI—Hollenbeck v. Detrick, 44 
N.E. 782, 162 IlL .888. 
aD.—Great Northern Ry. Co. v. Graft, 
28 N.W.2d 77. 71 S-D. 596. 
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WIs.—^In re Koshkonong Mud Creek 
Drainage Dist, 221 N.W. 864, 197 
Wla. .261, appeal dismissed and cer¬ 
tiorari denied First Addition to the 
Rattle Snake Drainage Dist. v. 
Bodeman, 60 S.Ct 87, 280 U.a 627, 
74 KEd. 694. 

8L, Kan.—Schrag v. Blaze Fork 
Drainage Dist, 287 P. 1047, 119 
Kan. 169. 

88. Tex.—Ameson v. Shary, Civ. 
App., 82 S.W.2d 907, appeal dis¬ 
missed Ameson v. United Irriga¬ 
tion Co., 62 S.Ct 202, 284 U.S. 692, 
76 I^Bd. 610. 

83. Mont—^Maclay v, Missoula Jrr. 

Dist, 8 P.2d 286, 90 Mont 844. 
Frejndioe to vosted rights of laatU 
owners 

District with power only to man¬ 
age affairs of irrigation system can¬ 
not consent to taking of water for 
use on land outside district and can¬ 
not be compelled to distribute waters 
for such use when such use preju¬ 
dices vested rights of the landown¬ 
ers of the district 

Mont—^Maclay v. Missoula Irr. Dist, 
8 P.2d 286, 90 Mont 844. 

84b Tex.—Hunt , County ▼. Rains 
County, Civ.App., 7 S.W.2d 648. 

Disposition of property 
A county has no vested right In 
the manner of disposing of real es¬ 
tate acquired by it under Judicial 
sale in foreclosure proceedings 
which the legislature cannot changa 
Khn.—State ex reL Walker v. Board 
of Com'rs of Crawford County* 169 
P.2d 414,160 Kan. 101. 
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to the public,*^ or providingf for the housing of 
municipal courts in, the county courthouse.*® A 
county*^ or its inhabitants** have no vested rights 
in the boundaries. A local ^tute providing for 
payment by a county to a city of the cost of certain 
improvements made at the instance of the county 
authorities and for which the county is morally 
liable is not unconstitutional as depriving the county 
of vested rights.**-® 

§ 243- --Of States 

A State has no vested rights which are Immune from 
legislative control, and hence a retroactive taw operating 
on property belonging to the state is not unconstitutional. 

A State has no vested rights which are immune 
from its legislative control.**-*® As a general rule, 
a retroactive law passed by a state legislature op¬ 
erating on property belonging to the state is not 
unconstitutional as long as private rights are not 
infringed.** The rule that a general statute may 
not be construed as including the state to its hurt 
does not apply to impair vested rights.** A citizen 
does not have a vested property right in the public 


I schools of the state.*i Individuals, as such, do 
I not have any vested rights in the manner or method 
of development, of the educational system of the 
state.®^-* 

§ 244. - Of Municipd Coiporations in 

General 

A municipality, aa such, has no vested right as 
against the exercise of the sovereign power of the state, 
and hence It has no vested righte In powers or franchises 
conferred on It for civil, political, or administrative pur¬ 
poses, but vested property rights must not be disturbed. 
A taxpayer has no vested right In the corporate life, 
property, or boundaries of a municipality. 

A municipality has no vested right as against the 
exercise of the sovereign power of the state,*!-** 
and hence mimicipalities obtain no vested rights un¬ 
der legislative acts relating to them.*^-** Thus, a 
municipality** and the persons residing therein**-* 
have no vested rights in powers or franchises con¬ 
ferred on it, or on its officers, for civil, political, or 
administrative purposes; and, unless restrained by 
the state constitution, they may be changed or al¬ 


as. Miss.—Hancock County v. Shaw, 
81 So. 647, 120 Miss. 48. 

86. Neb.—State v. Board of Com'rs 
of Dousrlas County, 189 N.W. 639, 
109 Neb. 86. 

87. Tex.—Hunt County v. Rains 
County, Civ.App., 7 S.W.2d 648. 

83. Nev.—^PershinfiT County v. Sixth 
Judicial Dlst. Court, 188 P. 814, 43 
Nev. 78. 

aas Ala-—Alldredgre v. l>unlap, 197 
‘ So. 86, 240 Ala. 27. 

88.50 Ind.—^Department of Public 
Welfare of Allen County v. Pott- 
holC, 44 N.E.2d 494, 220 Ind. 574. 

89. CaL—^People v. Frlsbee, 26 CaL 
186. 

Ind.—Corpus Juris Seonndum cited in 
County Department of Public Wel¬ 
fare of Allen County v. Pottholf, 44 
N.B.2d 494, 496, 220 Ind. 674. 

R. I.—State v. Dexter, 10 R.I. 841. 

S. C.—^Kershaw v. Boykin, 8 &aL. 
301. 

Release of Uan 

In determining validity of act re¬ 
pealing provisions of welfare act 
granting state a lien against property 
of old age assistance recipients, if 
act is construed as affeetlng contracts 
entered into . by recipients prior to 
enactment of the act, no question as 
to impairment of vested rights of 
state-would be involved. 

Ind.—^Department of Public Welfare 
of AiXen . County v. Pottholf, 44 N.B. 
2d 494, 226 Ind. 674. 

90. Wls.—^Pulton V. First Volunteer 
Co..,of Oconto, 286 N;W. 120, 204 
Wls, 866. 


91. Va.—^Flory v. Smith, 184 SJB. 
860, 145 Va. 164, 48 A.L.R. 664. 

91.6 Mich.—^Fractional, of Carson- 
ville V. Superintendent of Public 
Instruction, 86 N.W.2d 166, 828 
Mich. 616. 

91.50 Pa.—^Henderson v. Delaware 
River Joint Toll Bridge Commis¬ 
sion, 66 A2d 843, 862 Pa. 476, cer¬ 
tiorari denied 70 S.Ct 94, 338 XJ.S. 
850, 94 UBd. 620. 

W.Va.—^Baier v. City of St. Albcms, 89 
S.B.2d 145, 128 W.Va. 630. 

Wis.—^Madison Metropolitan Sewer¬ 
age Dist. V. Committee on . Water 
Pollution. 60 N.W.2d 424, 260 Wis. 
229. I 

91.65 Wls,—State ex reL Prahlow v.! 

City of Milwaukee, 80 N.W.2d 260, 

. 251 Wls. 521—State ex rel. Martin 
V. City of Juneau, 800 N.W. 187, 
288 Wls. 664. 

92. Colo.—City and County of Den¬ 
ver V. People, 88 P.2d 89, 103 Colo. 
666, appeal dismissed 59 S.Ct. 1044, 
807 U.S. 616, 83 L.Bd, 1496, rehear¬ 
ing denied 60 S.Ct. 69, 808 U.S. 633, 
84 L..Bd. 627. 

Conn.—Sanger v. City of Bridgeport 
198 A. 746, 124 Conn. 188, 116 A. 
L.R. 1031. 

La.—^Middleton v. Police Jury, Par¬ 
ish of Jefferson, 126 So. 447, 169 
La. 458. 

Orleans Parish School Bd. v. City 
of New Orleans, App., 66 So.2d 280. 

Me.—^Baxter v. Watervllle Sewerage 
Dlst, 79 A2d 586, 146 Me. 211. 

Mlnn.-^tate v. Holm,. 164 N.W. 989, 
188 Minn. 281. - 

N.Y.—^Krull V. Bennett Homes & 
Lumber Cq„ 16 N.T.S.2d 885,. 268 
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App.DIv. 10, reargument denied 18 
N.Y.S.2d 1014, 269 App.Div. 790, 
affirmed 80 N.E.2d 494, 294 N.Y. 
646. 

City of Rochester v. Public Serv¬ 
ice Commission, 88 N.Y.a2d 486, 192 
Mlsc. 88, affirmed 89 N.Y.S.2d 545, 
276 App.Div. 172, affirmed 96 N.H.2d 
192, 301 N.T. 801. 

Pa.—^Henderson v. Delaware River 
Joint Toll Bridge Commission, 66 
A.2d 843, 362 Pa. 476^ certiorari de¬ 
nied 70 S.Ct 94, 888 TJ.S, 860, 94 
L.Ed. 620. 

Tex—^Houston v. Gonzales Independ¬ 
ent School Dlst, Civ.App., 202 S. 
W. 963. modified on other grounds^ 
Com.App., 229 S.W. 467. 

Wis.*—Madison Metropolitan Sewer¬ 
age Dist V. Committee on Water 
Pollution, 60 N.W.2d 424, 260 Wis. 
229. 

Form of govemxneat 
A municipality has no vested right 
in its form of local government aM 
such matters being subjeet to the 
paramount authority of the legisla¬ 
ture. 

Mass.—^Mayor of Gloucester v. City 
Clerk of Gloucester, 99 N.B.2d 462, 
327 Mass. 460. 

Bate of pay of employees 
A city has no vested right to fix 
the rate of pay of its employees as 
against a mandate of the legrtslature. 
Tenn.—Smiddy v. City of Memphis, 
203 S.W. 512, 140 Tenn. 97. 

92.5 Pa.—Henderson v, Delaware 
River Joint Toll Bridge Commis¬ 
sion, 66 A.2d 843, 362 Pa. 476, oer- 
, tlorari denied 70 S.Ct 94, 838 U.S. 
860, 94 LuBd. 620. 
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tred by ilie le^slatar^^2.io or taken away.®^*^® 
loweve't, rights of property which have become, 
ested may not be disturbed;®^ but the transfer by 
ie legislature of cily property and authority over. 
t from one class of public officers to another does 
ot impair the vested rights of the dty, where the 
roperty is still devoted to its original purpose.^^-^ 

A taxpayer has no vested right in the corporate 
ife,^^ public property,®®'or boundaries®® of a mu- 
lidpality, .Persons paying a.fee for the privilege 
f connecting with a munidpal sewer system do 
LOt acquire a vested right Which the city may not 
Qterfere with in the exercise of the police pow- 


§ 245. :- Disposition of Public Funds 

A governmental subdivision or an agency thereof 
has no vested rtght in public funds, nor has an individual 
taxpayer a vested. Interest In public funds collected by 
general taxatipn. 

A governmental subdivision of the state®® or an 
agency thereof®®-® has no vested right to a share 
in public funds. Thus, a power granted to a city 
to collect and retain license fees is not a vested 
property right,®®*!® and the power may be with¬ 
drawn at the discretion of the legislature.®®-®-® On 
the other hand, school districts and dties having 
charge of their schools as trustees for thdr inhab¬ 
itants have a vested right in the public school funds, 
collected,®® and a highway district acquires a vested 


:r.®7 

2,10 Me.—Baxter v. Waterville 
Sewerasre Blst, 79 A.2d 685, 146 
Me. 2ll 

£ass.—^Mayor of Gloucester y. City 
Clerk of,Gloucester, 99 K.Rfd “462, 
827 Masa 460: 

>a.—^Henderson Delaware River 

jJoint Toll Bridgre Commission, 66 
A.2d 843, 862 Pa 475, certiorari de¬ 
nied 70 -S.Ct 94, 888. U.S. 850, 94 
620. 

Vis.—State ex reL Martin r. City of 
Juneau, 800 N.W. 187, 238 Wis. 664. 

I2.1S Mass.—^Mayor of Gloucester 
V. City Clerk of Gloucester, 99 N. 
R2d 452, 327 Mass. 460. 

T.T,—City of Rochester v. Public 
Service Commission, 88 N.T.S.2d 
486, 192.Misc. 88, affirmed 89 N.T. 
S.2d 545, 276 App.Div. 172, affirmed 
96 ^.E.2d 192, 801 N.Y. 801. 

Vis.—State ex rel. Martin v. City of 
Juneau, 800 N.W. 187, 238 Wis. 664. 
Jonsent to use of streets 
Compact between states prohibiting: 
olnt toll biidg-e. commission from 
akingr property of a municipality 
dthout Its consent, unless specially 
uthorlzed to do so by the state 
(Therein the municipality waa locat- 
d did not give municipalities a vest- 
d light ‘ which precluded a state 
ram passing a statute eliminating 
he necessity of the commission's ob- 
aihlng consent to the • occupancy or 
verpasslng of its streets. - 
»a.—^Henderson v. Delaware River 
Joint Ton Bridge Commission, 66 
A.2d 843, 862 Pa. 475, certiorari de¬ 
nied 70 S.Ct 94, 888 TT.S: 850, 94 
REd. 620. 

13. Mo.—Kansas City y. Kansas 
City Terminal Ry. Co., 26 S.W.2d 
1066, 824 Mo. 882., 

L2 C.J..P 971 note 65. 
iLSsessinent liens 

>hlo.—State ex reL , City of . South 
Euclid V. Zangerle, 62 K.E,2d 160, 
146 Ohio St. 488. 

)3.S ' Iia.—Orleans Parish School Bd. 
«v. City df New Orleans, App., 66 
So.2d 280. 


94. ill.—Punke v. Village of BUiott. 
5 N.E.2d 889, 864 HL 604. 

95. Tex.—City of Waco v. O'Neal, 
Clv.App., 83 S.W.2d 205, error re-, 
fused. . 

Parks 

(1) If a city has authority to sell 
its parks, the sellers of land, to the 
city for park purposes have no vest¬ 
ed right in the maintenance of a 
park on the land. 

TeXj—City of Beaumont v. Matthew.. 
Cartwright. Land. & Improvement 
Co., Civ.App., 224 S.W. 689, error 
refused. 

(2) Taxpayer residing in park dis¬ 
trict has no right to have the park 
continue in existence. 

IlL—^Kocsis V. Chicago ParkDlst., 198 
N.E. 847, 862 lU. 24. 

Sidewalk 

Where title to the sidewcdk is vest¬ 
ed in the city in trust for. the public, 
an abutting owner can have no vest¬ 
ed right to have continued mainte¬ 
nance of the sidewalk at any one 
specified width. - 

U.S.—Campbell v. City of Chicago, 
.C.aA.IlL, 119 E.2d 1014, 

95. IIL—^Punke V.- Village of Elliott, 

. 6 N.E.2d 889, 864 IIL 604. 

La.—^Mouton v. City of Lafayette, 
App., 49 So.2d 688. 

97. Ky.—^Baker v. City of Princeton, 
11 S.W,2d 94, 226 Ky. 409. 

98. Conn.—State v. County Com'rs 
of Fairfield. County, 121 A. 800, 99 
Conn. 878, 

Iowa.—Herrick v. Cherokee County,, 
202 N.W;. 262, 199 Iowa ,610. 

Ohio.—City of Cleveland V. . Zangerle, 
186 N.B. 805, 127 Ohio St 9L, 
Comity. 

Ind.—Department of Public Welfare 
of . Allen Cotmty v. Potthoff; 44 NB. 

. 2d 494, 220 Ind. 674 
Administration of fond 
Tha general assembly had author¬ 
ity to change method of administer¬ 
ing fund derived from dog taxes and 
to vest authority In .state auditor 
rather than "in. county auditor. 


Ind.—Finerty v. State ex reL School 
City of Gary, 12 N.E.2d 94L > 

AUooation of sales tax 
Where earliest date on which dis¬ 
tribution of proceeds of sales tax 
could be made pursuant to resolu¬ 
tions adopted by county board of 
supervisors would be subsequent to 
effective date of statutory amendment 
providing in express language for al¬ 
location on basis of equalized assess¬ 
ments, the amendment was given pro¬ 
spective application, only, and claini*' 
ed vested right under prior statute to 
allocation im population basis was not 
violated. 

N.T.—^Village of Palrport v. Monroe 
County, 126 N:T.S.2d 681, 282 App. 
Div. 99'9. 

98*5 Pa;—Commonwealth ex rel. 

Fortney, for Use of Volunteer Fire 
Dept, of Coal Tp., Northumberland 
I County V. Bartol, 20 A.2d 313, 842 
I Pa. 172. 

Budgeted approprtaifeloBUi 
j Money budgeted to township vol¬ 
unteer fire department by ordinance 
does not' create in fire' department 
a vested right in any fund, but rather 
executory gifts subject to revocation 
before actual payment’of-money. • • 
Pa.—Commonwealth ex reL Fortney, 
for Use of Volunteer Fire Dept, of 
Coal Tp., Northumberland County, 

V. BartoL supra. 

98.10 Colo.—City and County of Den¬ 
ver V. People, 88 P.2d 89, 103 Colo. 
666, appeal dismissed City ' and 
County of Denver v. People of State 
of Colorado, 69 S.Ct 1044, 807 U.S. 
615,'88 LuEd. 1496, rehearing denied 
60 .S.Ct 69,* 308 U.S. 683, 84 L.B<L" 
627. .. 

98.15 Colo.—City and Counijrof Den¬ 
ver V. People, 88 P.2dr 89, i08 Colb. 
565, appeal dismissed City* and 
County of Denver v. People of State. 
of Colorado, 69 S.Ct. 1044, 80T'.U'^ 
S. 6l6, 83 L.Ed. 1496, rehearing de- 
. nied 60 S.Ct .69, 808 U.ll 688, 84 L. 

Ed. 627. ^ . 

99. Tex.—^Love V. City of Dallas, 40 
S.W.2d 20, 120 Tex. 861. > 
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right in a contract of special deposit made in its 
behalf by its treasurerA A county has no v^ed 
right to a preferred claim against an insolvent bank 
where the claim for preference is based on stat¬ 
ute,^ but it has a vested right to prove an entire 
debt without allowing for collateral where the right 
is based on a contract executed when the money was 
deposited.® 

An individual taxpayer has no vested interest in 
public funds collected by general taxation.^ On 
the other hand, he has vested rights in the funds in 
an improvement district which have been collected 
by a special levy for which a corresponding ben¬ 
efit is to be conferred,® although the state may rer 
quire the funds to be used for a certain improve¬ 
ment within the district® The legislature may not 
disturb the vested rights of holders of warrants for 
which the proceeds of particular taxes have been 
pledged,®-® or the vested rights of holders of bonds 
of a state agency in a sinking fund or other valid 
commitment for their payment®*^® The repeal of 
a statute authorizing a political subdivision to is¬ 
sue notes in anticipation of funds to be collected is 
ineffectual to impair vested rights in notes already 
issued.®-!® 


CONSTITUTIONAL LAW § ^ 

Weaker bankaUg institutions^ although designated 
as permissible depositories for state funds, have no 
vested right to a deposit of the funds.^ The sure¬ 
ties on the bonds of an insolvent state depository :do 
not have a vested right of abrogation to^the state's 
preference as a depositor which would preclude the 
legislature from depriving the state of its right to 
preference.® 

Relief. Relief or public assistance is not a vested 
property right held by any person or group of 
persons.®-® An unemployed workman has no vested 
right to benefits under existing statutes.®-^® 

Surplus from particular funds. Persons pajring 
taxes levied on those conducting a particular busi¬ 
ness for the purpose, of raising funds to supervise 
the operation of the business do not have a vested 
right or interest in the special fund thus raised, such 
as will preclude the legislature from appropriating 
an unexpended balance left in the fund, at .the end 
of the period for which the taxes were levied, for 
general expenses of the government.®-!® Also, a 
statute providing that surplus funds of an improve¬ 
ment.district, are to be refunded pro rata to the 
holder or holders of legal title of property at the 
time of refund does not impair a vested right of a 


1. Idaho.—In re Fidelity State Bank 
of Oroflno, 209 P. 449, 86 Idaho 797, 
31 A.L.IL 781. 

a. Iowa.—Kuhl V. Farmers* Bank of 
Bouton, 212 N.W. 387, 208 Iowa 71. 

3. CaL—In re Bank of Oakley, 21 P. 
2d 164, 181 CaLApp. 208. 

4. Ark.—^McCrary v. Schenebeck, 87 

S.W.2d 672, 191 Ark 698, affirmed 
Schenebeek v. McCrary, 66 S.Ct. 
672, 298 tr.S. 86, 80 LJBld. 1031. 

Appropriation of funds to other dln- 
trlots 

A contract authorized by a consti¬ 
tutional amendment whereby school 
authorities of one dlfiitrict agree to 
appropriate funds to other districts 
for the education of the former dis¬ 
trict’s school children does not de¬ 
prive the taxpayers of the district of 
vested righta 

Oa.—Snipes v. Anderson, 175 S.B. 660, 
179 Ga. 26;L. 

SedtiotioiL of other taxes 

Where income tax amendment to 
constitution provided for application 
of surplus*‘Of income tax collections 
to reduction of ad valorem taxes, but 
legislature had not pr6vide<!|. method 
of 'making api^licatlon, the constltur 
tion could be'amended to provide for 
application of future surplus and sur¬ 
plus already accumulated to purpose 
other than U> reduction of ad valorem 
taxea 


Ala.—Opinion of Itustices, 80 So.2d 
264, 249 Ala. 128. 

6. Ark.—^Bauer v. North Arkansas 
Highway Improvement Dist. No. 1, 
270 S.W. 683, 168 Ark. 220, 88 A. 
Ii.R. 1607. 

Payment of drainage district war. 
rants 

Act 1911, St.Extra.Sess.1911 p 117, 
Act 1918, SL1913 p 262, Act 1916, St. 
1916 p 1838, and Act 1919, Stl919 p 
1209, relating to levy and assess¬ 
ments for Sacramento and San Joa¬ 
quin drainage district in connection 
with Sutter-Butte by-pass project 
No. 6 did not contemplate that mon¬ 
eys to be collected should be applied 
only to payment of claims for past 
construction, and hence landowners 
in such district had no vested right 
to require that proceeds of assess¬ 
ment should be exclusively applied 
to payment of warrants for past 
work until money derived from such 
assessment or from sale of bonds 
had reached special fund upon which 
registered warrants, had been drawn, 
their rights being fully protected by 
Act June 2, 1928, 6t.l923 p 640. 

Oal.—Sacramento and San Joaquin 
Drainage Dist. y. iuiey, 229 P. 957, 
194 CaL 624. 

6. Ark.—^McAdams v. Henley, 273 S. 
W. 866, 169 Ark. 97,. 41 A.KR. 629. 

6.5 Ala.—In re Opinion of the Jus- 
I tides, 82 So.2d 308, 249 Ala. 626. 
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6.10 Ala.—In re Opinion of the Jus¬ 
tices, 80 ^o.2d 716, 249 Ala. 180. 

6.15 Ohio.—State ex rel. City of 
Youngstown v. Jones, 24 N.E.2d 442, 
186 Ohio St. 180. 

7. Wls.—^Fidelity & Casualty Co. of 
New York v. Johnson, 208 N.W. 791, 
190 Wis. 199. 

8. Iowa—^Andrew v. XT. S, Bank of 
Des Moines, 213 N.W. 631, 205 Iowa 
888—Leach v.. Commercial Sav. 
Bank of Des Moines, 218 N.W. 617, 

. 206, Iowa 1154. 

8.5 XT.S.—Sweeney v. State Board of 
Public Assistance, D.CPa, 86 F. 
Supp. 171, appeal denied 86 F.Supp. 
973, affirmed, aC-A.. 119 P.2d 1023, 
certiorari denied 62 S.Ct. 74, 814 
U.S. 611, 86 L.Ed. 491. 

Old age assistaiLoe 

Right of beneficiary to assistance 
under old age assistance law which 
contains provision that assistance 
granted is to be subject to any 
amending or repealing act is not a 
vested right of which he ca^ot be 
deprived without . his consent, but 
rather it is a contingent right. 

CaL—^Los Angeles County v. Jessup, 
78 P.2d 1181, 11 Cal.2d 273. 

Wash.—Adams v. Ernst, 96 P.2d 799, 
1 Wash.2d 254. 

8.10 Ky.;—Shelley v. National Carbon 
Co., 148 S,W.2d 686, 286 Ky. 602. 

8.15 Tex;—Gulf Ins. Ca y. James, 
.185 S:W.2d 966, 148 Tex. 424. 
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former owner of property who had paid a final 
assessnuent.®-^® 

§ 246. -Claimants and Creditors 

Rights of claimants and creditors against a munici¬ 
pality or other subdivision of the state which have be¬ 
come vested may not be impaired. 

Acts disallowing claims which have become vest¬ 
ed against a municipality are unconstitutional.® So 
where, under a special law, a state or mimicipality 
has collected,!? or has been authorized to collect,!^ 
taxes to pay creditors whose rights have become 
fixed, such creditors have a vested right in the funds 
which cannot be affected by legislative act Cred¬ 
itors have no vested right in 6r to a levy of taxes 
for the payment of their claims until the taxes have 
been voted,nor have they a vested right in the 
existing law prescribing the mode m which a tax 
shall be leried for the payment of such claims;!® 
and where the legislature repeals an appropriation, 
thus occasioning a breach of contracts made on the 
faith thereof, the contractors must resort to other 
remedies, and cannot insist that the appropriation 
remains available simply because of the contract.!^ 
Creditors have no vested right that the territorial 
boundaries of a city or village remain constant so 
long as a substantial part of its original territory is 
unimpaired.!® Holders of warrants have no vested 
right to payment out of a fund appropriated for 


other purposes,!® nor have they vested rights in 
future funds to be raised by the issuance of bonds 
which are authorized by statute after the claims 
have arisen.'!^ The repeal of a statute authorizing 
warrants to be received in payment of taxes dis¬ 
turbs no vested right of the warrant holder.!® 

Bondholders, Holders of bonds issued by a mu¬ 
nicipality or other subdivision of the state have a 
vested property interest!® and a vested right in their 
security, including taxes and assessments which are 
raised for the payment of the bonds,®® but, as long 
as the security remains tmimpaired, holders of mu¬ 
nicipal bonds have no vested right ta have the per¬ 
sonnel of administrative boards remain unchanged^®! 
or to have the territorial boundaries of the city 
remain unaltered,®® and holders of school bonds 
have no vested rights which are interfered with 
where new districts are created.®® If bonds have 
been issued under authority given by statute, the 
subsequent repeal of such statute cannot affect the 
vested rights which a bona fide purchaser has ac¬ 
quired;®^ but the repeal of a statute authorizing 
bonds to be refunded on demand is not invalid as 
depriving bondholders who had not made such de¬ 
mand prior to the repeal of vested rights.®® Where 
the terms of the bond give an option to accelerate 
the due date, no vested rights of the bondholders are 
violated by the exercise of the option.®® A local 


Sno Ark.—Street Imp. Dlst. No. 419 

V. Lewis, 226 S.W.2d 818, 216 Ark. 
695. 

9- Neb.—Stote V. Catbers, 41 N.W. 
182, 25 Neb. 250. 

10. Cal.—^Lafor^e v. Masree, 6 CaL 
650. 

La :—Shields V. Chase, 82 La.Aiin. 
409. 

Ohio.—State ex reL City of Youngs¬ 
town V. Jones, 24 N.B.2d 442, 186 
Ohio St. 130. 

12 CJ. p 971 note 58. 

11. Ala.—^In re Opinion of the Jus¬ 
tices, 32 So.2d 808. 249 Ala. 626. 

Wis.—State V. Bllspert, 21 Wls. 887. 

12. Ark.—^Pledger v. Cutrell, 75 S. 

W. 2d 76, 189 Ark. 562-^Pledger v. 
Cutrell, 74 S.W.2d 646, 189 . Ark. 
662. 

13. IlL—Palmer ▼. I>€uiville, 46 NJai 
629, 166 m, 42. 

12 O. J. p 971 note 60. 

14. wis.—State v. Donald, 167 N.W. 
782, 168 Wls. 145, 

la. Neb.—Hustead v. Village of Phil- 
jUps, 267 N.W. 919, 131 Neb. 808— 
Hardin v. Pavlat, 266 N.W. 687, 180 
Neb.. 829. 

.16. CaL—Heolaiuation Board of Cal¬ 
ifornia; y. Kiley, 284 P. 668, 208daL 
-661, appeal dismissed Western Land 
Reclamation Cb. :V. Reclamation 


Board of State of California, 51 S. 
Ct 490, 288 U.S. 798, 76.L.Ed. 1421. 

17. Cal.—Sacramento aiid San Joa¬ 
quin Drainage Dist. y. Johnson, 219 
P. 442, 192 CaL 211. 

18. Mont.—^Langford v. King, 1 
Mont 83. 

19. Colo.—^Denver & R. G. W. R. Co. 
y. Town of Castle Rock, 62 P.2d 
1164, 99 Colo. 840. 

Befondliig^aot 

Local improvement act governing 
refunding of special assessment in¬ 
stallments was held not intended to 
confer on the village power to re¬ 
fund Installments in such a manner 
as to deprive any bondholder of ^ 
vested rights. 

IlL—Scribner v. Village, of Downers 
Grove. .25 N.B.2d 64, 872 IlL 614. 

20. U.S.—Browh-Crummer Inv. Co. 
V. Paulter, CC.A-OkL, 70 F.2d 184. 

Axk.—Broadway*'Main Street Bridge 
Dls|t V. Mortgage‘ l^oan & Insure 
, ance Agracy, 112 S.W.2d 648.‘ 
,Fla.-:^Ity of Winter Haven v. State 
ex rel. Baynes, 154 So. 879, 114 Fla. 
527. 

Xden . 

Iiid.T-^Zllky V. batter, 81. N.B.2d 697, 
226 Ind. 896. 

.PayxneiLt ffom general fiind 

Right of ..holders of tbwxLship’s 
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special, assessment bonds to pay¬ 
ment from township's general fund, 
in event of deficiency in special as¬ 
sessment fund, as given by statute 
when the bonds were purchased, was 
held a vested right not defeated by 
amendment of statute subsequent to 
Issuance of bonds. 

Mich.—City of Highland Park v. 
Township of Dearborn, 230 N.W. 
820, 285 Mich. 440. 

2L La.—State ex reL Porterle v. 
Walmsley, 162 So. 826, 188 La. 189, 
appeal dismissed Board of Liqui¬ 
dation V. Board of Coih'rs of Port 
of New Orleans, 56 S.Ct. 141, 296 
U.S. 640, 80 L.Bd. 384. rehearing 
denied Board of Liquidation, City 
Debt of New Orleans v. Board of 
Com'rs of Port of New Orleans, 
66 act 246, 296 U.R 668, 80 L.Bd. 
473. 

22. Neb.—^Hustead v. Village of Phil¬ 
lips, 267 N.W. 919, 18i Neb. 303— 
Hardin v. Pavlat, 266 N.W. 687, 180 
Neb. 829. 

23. Del.—In re School Code of 1919, 
108 A. 89, 7 Boyce 406. 

24. N.T.—^MfiLTSh ’v. Little Valley, 1 
Hun 554, affirmed 64 N.Y.’ 112. 

25. V6U—Paulsen v. Rogers, 82 Gratt 
654, 78 Va. 664. 

2& lowA-^Ballard-EbuMett Cow v. 
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option Statute and local ordinance enacted to ef¬ 
fectuate the results of a local option election have 
been held not to reduce or abolish a liquor tax 
pledged as security for pa 3 rment of bonds, and hence 
not to divest the bondholders of their vested 
rights.26-5 

Corporations granted municipal aid. When a 
statute authorizes the levy of taxes in aid of a cor¬ 
poration, a subsequent statute taking away such au¬ 
thority is not unconstitutional as impairing a vested 
right in the corporation to have the benefit of the 
tax,27 even though mandamus proceedings to compel 
payment have been begun.28 An act authorizing the 
drawing of a lottery for the benefit of a corporation 
may be repealed at any time before money has been 
invested on the faith of it,29 but where rights of 
property have vested under such an act its repeal 
is inoperative.20 A statute validating a purchase 
of bonds in aid of a corporation,®! or directing an 
assignment of a previous assessment to the corpora¬ 
tion for whose aid it was levied,®® does not impair 
any vested right of the taxpayers, 

§ 247. -Escheated Property 

Rights in escheated property which have become vest¬ 
ed may not be abrogated or Impaired. 


Rights in escheated properly which have become 
fully vested may not be abrogated or impaired.®® 
The state has no vested rights in escheated prop¬ 
erty which will prevent the legislature from deter¬ 
mining the political subdivision to which it shall 
go.34 

§ 248. -Land Taken for Public Use 

A right to compensation. Including proper Interest, 
for property actually taken for public use Is a vested 
right. 

The right to compensation,®^ including proper 
interest,®®*® for property actually taken, con¬ 
demned, or consequentially damaged for a public 
use becomes a vested right, but there is no vested 
right to compensation until the condemning party 
has obtained the right to appropriate the property 
to its use.®® A right given by statute to con¬ 
sequential damages for injury to property not taken 
becomes vested when the damage to the property 
is done, and may not be taken away by a statute 
passed before the amount of the damage has been 
ascertained.®^ The owner’s right to a just com¬ 
pensation does not include the right to have the 


City of nes Moines, 224 N.W. 793, 
207 Iowa 1361. 

26.5 La.—^McGee v. Police Jury of 
Caddo Parish, App., 66 So.2d 408, 
affirmed 73 So.2d 424, 225 La. 471, 
followed in McCrary v. Police Jury 
of Caddo Parish, 78 So.2d 431, 225 
La. 489, and Tuggle v. Police Jury 
of Webster Parish, 73 So.2d 431, 225 
La. 490. 

27. U.S.—^Asplnwall v. Daviess Coun¬ 
ty, Ind., 22 How. 364, 16 L.Ed. 296. 

28. Ky.—Covington, etc., R. Co. v. 
Kenton County Ct., 12 B.Mon. 144, 

Miss.—^Musgrove v. Vicksburg, etc., 
3EI. Co., 50 Miss. 677. 

29. Va.—^Phalen v. Commonwealth, l! 
Rob. 713, 40 Va. 718. 

30. S.C.—Gibbes v. Greenville, etc., 
R. Co., 13 S.a 228. 

81. K.Y.—^Duanesburgh v. Jenkins, 
57 N.T. 177. 

People V. Mitchell, 45 Barb. 208, 
affirmed 85 N.Y. 651. 

82. N.Y.—Litchfield v. Vernon, 41 N. 
Y. 123. 

33. Ky.—Louisville Bank v. Public 
School Trustees, 83 Ky. 219. 

R. I.—Attomey . General v. Providence, 

8 RL 8. 

S. C.—^tetarvey v. Harvey, 26 S.(i 283. 

RestrlctioiLa on oorpocatioiis’ rights 

to, hold real, property 
In escheat proceedings under oon- 

stltutional and statutory provisions 


prohibiting corporations from holding 
real property not necessary for busi¬ 
ness purposes for more tha n five 
years, the fact that defendant bank 
acquired the property involved be¬ 
fore the enactment of the constitu¬ 
tional or statutory provisions does 
not result in unconstitutionally im¬ 
pairing the bank’s vested rights. 

Ky.—Commonwealth v. Clark County 
Nat. Bank, 219 S.W. 176, 187 Ky. 
151, error dismissed Clark County 
Nat. Bank v. Commonwealth of 
Kentucky, 41 S.Ct. 147, 264 U.S. 664, 
65 L.Bd. 464. 

34. Ky.—Shanks v. Board of Educa¬ 
tion of City of Winchester, 298 S. 
W. 1111, 221 Ely. 470. 

35. U.S.—U. S. V. 5,901.77 Acres of 
Land in Marin County, CaL, D.C. 
CaJ., 66 F.Supp. 464. 

IlL—^People eac reL MarkgrafiC v. Ros- 
enfield, 60 N.E.2d 479, 388 Ill. 468— 
City of Chicago v. Collin, 134 N.E. 
761, 302 IlL 270. 

N.Y.—^In re Bronx River Parkway in 
City of New York, . 20 N.Y.S.2d 63, 
259 App.Div. 552, affirmed 29 N.B.2d 
465, 284 N.Y. 48, remittitur amend¬ 
ed 80 N,B.2d 729, 284 N.Y. 701, af¬ 
firmed A. F. db G. Realty Corp. v. 
City of New York, 61 S.Ct. 839, 318 
U.S. 640, ,85 L.Ed. 1508. 

Application and Petition of Gil¬ 
lespie, 16 NY.S.2d .579, 178 Mtec. 
836; 

20 C.J. p 645 note 90. ' 
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Bight of entry 

Statutes authorising condemnor to 
enter property at time of taking ap¬ 
peal or at any time thereafter on 
payment of damages into court and 
execution of bond do not deprive 
landowner of vested right to receive 
compensation and damages prior to 
entry., 

I Ala.—Opinion of the Justices, 67 So. 
2d 417, 259 Ala. 524. 

35.5 N.Y.—Application and Petition 
of Gillespie, 16 N.Y.S.2d 679, 173 
Mlsc. 386. 

Bate of Interest 

The right to interest on awards at 
six per cent does not become a *’vest- 
ed right’* merely because six per cent 
is the legal rate of interest prescribed 
at the time of vesting of title; only 
the right to just compensation, in¬ 
cluding just and proper interest, is 
vested. 

N.Y.—^In re Bronx River Parkway in 
City of New York, 20 N.Y.S.2d 68. 
269 App.Div. 662, affirmed 29 N.E. 
2d 465, 284 N.Y. 48, remittitur 
amended 80 N.E.2d 729, 284 N.Y. 
701, affibrmed A. F. & G. Realty Corp. 
V. City of New York, 61 S.Ct 839, 
818 U.& 640, 85 L.Ed. 1608. 

36. Wash.—State v. Superior Court 
of Spokane County, 171 P. 248, 100 
Wash. 481. 

37. U.S.—Bttor v. Tacomcu Wash., 33 
S.Ct 428, 228 UR 148, 67 LJBd. 773. 
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compensation ascertained in any particular mode 
or at any particular time, and the legislature may 
change the date for ascertaining the value of the 
property taken.*^ 

§ 249. -Public Lands 

Private titles to former public lands are vested rights 
which cannot be Impaired or abrogated. 

Where private titles to public lands have once 
vested they cannot be impaired or abrogated by sub¬ 
sequent legislation.^® The right to cariy on ex¬ 
plorations for minerals on certain public lands by 
one who has expended considerable sums of money, 
imder a* statute permitting such explorations, has 
been held to be a vested right.^® A qualified, entry- 
man who enters public lands with intent to acquire 
title has been held to have a vested right of which 
he can be deprived only by a failure to comply with 
the law,^®*5 but, as appears in Public Lands §§ 41, 
49, he does not acquire a vested right against the. 
United States. 


16 C.J.S. 

§ 250. -Location of Seat of Government 

Property owners have no vested rlghi» In the location 
of the seat of government of the state or county which 
prevent Its change. 

Property owners have no vested right in the loca¬ 
tion of the seat of government of the state^i or 
county^^ which will prevent its change. 

§ 251. -Public Office 

As a general rule, no one has a vested right to a 
public office or employment. 

In the absence of a statutory grant of-the 
right, ^2.60 and subject to the rule that constitutional 
offices may not be. disturbed by the legislature except 
to the extent, and in the manner, prescribed by the 
constitution, ^2*65 jt is generally held that no one has 
a vested right to a public office or emplo 3 mient with 
the government or any of its agencies, and that the 
office or position may be abolished, the incumbent 
removed, his term reduced or his duties suspended, 
restricted, or enlarged, or otherwise affected with¬ 
out impairing constitutional rights,^® especially 


29. CaL—City of Los Angeles v. 
Oliver, 288 P. 298, 102 CalA.pp. 299. 

39. O.C—West V. Lyders, 86 P.2d 
108, 69 App.D.a 122. 

Sabmarged land 

Title of patentee of submerged 
land from tideland commissioners 
under legislative authority was vest¬ 
ed right which could not be divested 
by subsequent legislative act, con- 
veying land to city and giving it 
power to prosecute actions for recov¬ 
ery of possession from private own¬ 
ers. 

CaL—Richmond Wharf & Dock Co. v. 
Blake, 177 P. 608, 89 Cal.App. 1. 

40. Cal.—^Pavot V. Kingsbury, 276 P. 
1088, 98 CaLApp. 284. 

40.5 TT.S.—^Daniels v. Wagner, D.C. 
Or., 194 F. 978, affirmed 206 F. 236, 
128 C.C.A. 93. 

AJaska.—U. S. v. 348.62 Acres of Land 
in Anchorage Recording Dist, 10 
Alaska 861. 

41- Mo.—Bdwards v. Lesueur, 83 S. 
W. 1180, 182 Mo. 410, 31 L.RA. 816. 

42. Tex.—Walker v. Tarrant Coun¬ 
ty, 20 Tex. 16—Alley v. Denson, 8 
Tex. 297. 

42.60 Ariz.—Donaldson v. Sisk, 118 
P.2d 860, 67 Axis. 318. . . 

CaL—^Boutwell v. State Bd. of Equal¬ 
ization, 212 P.2d 20, 94 CaLApp.2d 
946. 

N.T.—0*Ck>nnor v. Emerson, 188 N.Y. 
a 236. 196 AppXUv. 807. . 

Lapolla V. Board of Education of 
City of New York, 16 N.Y.S.2d 149, 
172 Misc. 364, affirmed 15 N.Y.S.2d 
**721, 268 App.Div. 781, affirmed 26 
NJB.2d 807. 282 N.Y. 674. ' 


42.55 Ga.—^Houlihan v. Saussy, 65 S. 
E.2d 66.7, 206 Ga. 1. 

Ky.—Black v. Sutton, 191 S.W.2d 
407, 801 Ky. 247. 

43. U.S.—^Breiner v. Wallin, D.C.Pa., 
79 F.Supp. 606. 

AltIz.—^D onaldson v. Sisk, ,113 P.2d 
860, 67 Ariz. 318. - 

Cal.—^Butterworth v. Boyd, 82 P.2d 
434. 12 Cal.2d 140, 126 . A.D.R. 838. 

Perez v. Board of Police Corners 
of City of Los Angeles, 178 P.2d 
637, 78 CaLApp.2d 638—^Ludolph v. 
Board of Police Corners of City and 
County of San Francisco, 86 P.2d 
118, 30 CaLApp.2d 211. 

D.C,—Jason v. Summerfield, C.A., 214 
P.2d 273. 

In re, Bullock, D.C., 108 F.Supp. 
689. 

Fla-—City of Jacksonville v. Smoot, 
92 So. 617, 83 Fla. 576. 

Ga.—^Houlihan v. Saussy, 66 S.E.2d 
657, 206 Go. 1—City of Darien v. 
Clancy. 146 S.B. 767, 167 Ga. 848. 

Andrews v. < Richardson, 124 S.E. 
878, 82 Ga.App. 687. 

Ind,—Hyde v. Board of Com’rs of 
Wells County, 198 N.B. 888, 209 
Ind. 246—Sarlls v. State, 166 N.E. 
270, 201 Ind. 88, 67 A.L:R 718. 

M in n .—^Reed v, Trovatten, 296 N,W. 
636, 209 Minn. 348. 

Mo.-^tate ex rel. Russell v. (Jard- 
ner, 266 S.W. 996, 2i8 Mo.App. 217. 

Mont.—State ex reL Bonner v. Dis¬ 
trict Court of Ffrsifc JTadiciaJ Dlst. 
in and for Lewis and Clark County, 
206 P.2d 166; 122 Mont. 464—State 
ex reL Grant ir, Eaton, 183 P.2d 588, 
114 Mont, 199. 

N.J.—De Marco ’ Board of • Chosen 

Freeholders of Bergen County, 116 
A.2d 636, 86 N;j.Super. 882.. 


N.M.—^Reese v. Dempsey, 152 P.2d 
167, 48 N.M. 417. 

N.C.—Eflrd V. Board of Corners for 
Forsyth County, 12 S.E.2d 889, 219 
N.C. 96—^Penny v. Salmon, 7 S.E. 
2d 659, 217 N.C. 276—Queen v. 
Board of Corners of Haywood Coun¬ 
ty, 138 S.E. 310, 193 N.C. 821. 

Ohio.—State ex rel. Pecyk v. Greene, 
App., 114 N.B.2d 922—Hull v. City 
of Cleveland, 70 N.B.2d 187, 79 Ohio 
App. 87. 

Pa.—Civil Service Commission, City 
of Philadelphia v. Bckles, 103 A2d 
761, 376 Pa. 421—Commonwealth v. 
Tice, 128 A. 506, 282 Pa. 596. 

RI.—Gorham v. Robinson, 186 A. 832, 
67 RI. 1. ^ 

S.C.—Plowden v. Beattie, 198 S.B. 661, 
186 S.C. 229. 

Tenn.—^Peterson v. Grissom, 260 S.W. 
2d 3, 194 Tenn. 26—^Troutman v. 
Crlppen, 212 S.W.2d 33, 186 Tenn.. 
469—^Loring v,. McGinness, 44 S.W. 
2d 814, 163 Tenn.'548—H^gard v. 
Gallian, 8 S.W.2d 864, 167 Tenn. 
269—Goetz v. Smith, 278 S.W. 417, 
,162 Tenn. 451. 

Utah.—State ex reL BAmmond v. 

Maxfleld, 132 P.2d 660, 103 Utah 1. 
W.Va.—Hockman y, Tucker Cotmty 
. Court, 7’6 S.B.2d 82. 

Wls.—State ex rel. Anderson v. Bar- 
low, 292 N.W. 290, 236 Wls. 169. 

50 C.J. p 834 note 9—16 C.J. p 988 
note 62. 

The publlo has no vested right in 
election of any officer, except as such 
mode of selection zhay be guaranteed 
by constitutional* provisions, which 
are unalterable^ by legislative action. 
N.C.—Penny v. Salmon, 7 S.B.2d 669, 
217N.a 276. ^ 
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where the statute or ordinance tinder which the per¬ 
son is employed or appointed provides that the ap¬ 
pointment or employment shall be at will.43-6 How¬ 
ever, the privileges of one holding office are, within 
certain limitations, entitled to the protection of the 

law.^3.10 


CONSTITimpNAL LAW § 251 

. An employee under a civil service statute or ordi¬ 
nance has been held to have a vested right in the 
position he hplds ;4S.16 according to other au¬ 

thority presence rights or civil service rights of 
public employees granted by law are not vested and 
such rights and the remeches for the enforcement 


Batles 

A municipal officer lias no vested 
right in the particular manner in 
which his duties shall be performed 
and state may change such duties, 
or take away duties that have been 
conferred. 

Wis.—State ex reL Prahlow v. City 
of Milwaukee, 80 N.W.2d 260, 251 
Wls. 621. 

Zingagement in. other busineSB 
Policemen have no vested rights 
in their office . which may be impair-, 
ed ^by ordinance prohibiting them 
from pursuing, other businesses out¬ 
side working hours. 

N.J.—^Isola V. Borough of Belmar, 
112 A2d 738, 84 N.J.Super. 544. 
BeSznployment 

• Public employees who, as individ¬ 
uals or in groups, discontinue their 
emploiunent have no vested right to 
insist on • their reemployment on 
terms or conditions agre^ble to the 
employees, or even without compli¬ 
ance with such conditions. 

Mich.—Gaidamavlce v. Board of 
County Bead Com'rs oiC Newaygo 
County, 67 N.W.2d 178, 841 Mich. 
280—City of Detroit v. Division 26 
of Amalgamated Ass'n of St, Elec. 
Ry. & Motor Coach Bmp. of Ameri¬ 
ca, 61 N.W.2d 228, 332 Mich. 237, 
appeal dismissed Division 26 of 
Amalgamated Ass’n of St, Elec. 
Ry, & Motor Coach Bmp; of Ameri¬ 
ca V. City of Detroit 78 S.Ct 37, 
844 IJ.S. 805, 97 L..Ed. 627, rehe€ulng 
denied 78 S.Ct 164, 844 U.S. 882, 
97 KBd. 688. 

ETecessity to abolish office 
It has been held that while the 
office is continued and not abolished 
!die legislature cannot oust an in- 
sumbent who has a vested right to 
the office during the term for which 
be was chosen. 

N.a—State V. Webb, 84 S.E. 430, 126 
N.C. 248—State v. Griffin, 84 S.B. 
429, 125 N.C. 832—Gotten v. Ellis, 
52 N.C. 545—^Hoke v. Henderson, 
16 N.C. 1, 26 Am.D. 677. 

RetenHon of posltionL by a public 
school teacher is conditioned on con¬ 
tinued possession of prescribed qual¬ 
ifications. 

N.Y.—^L*Hommedieu v. Board of Re¬ 
gents of University of State of N. 
T., 96 N.Y.S.2d 448, 276 App.Dlv. 
494, affirmed 95 N.E.2d 806, 301 
N.Y. 476, affirmed 72 S.Ct 624, 842 
. U.S. 951, 96 Li.Ed. 707. 

Bequirement of bond 
A statute which fixes the time 
within whi<^ an elective officer must 


give bond after his teim begins does 
not impair vested rights where a 
statute requiring a bond is in ef¬ 
fect. at the time of his election. 

Utah.—State ex reL Stain v. Christen¬ 
sen, 85 P.2d 776, 84 Utah 185. 

Bequlrament. of examination 
Deputy sheriffi ^ appointed under 
county, charter empowering officers 
to appoint such deputies as super¬ 
visors may authorize, was held not 
to have acquired vested right of 
which he could not be deprived if 
unable to pass examination conduct¬ 
ed by civil service commission cre¬ 
ated by subsequent amendment of 
charter. 

Cal.—Cornell v. Bterris, 59 P.2d 676, 
16 Cal.App.2d 763—Cornell v. Har- 
ris, 59 P.2d 670, 15 Cal.App.2d 144. 

Suspension of pension payments 
Statute requiring suspension of 
pension payments during pensioner's 
holding of public office is not un¬ 
constitutional as interfering with 
vested rights for such a statute mere¬ 
ly Imposes qualifications for public 
office. 

N. J.—Turner v, Passaic Pension Com¬ 
mission, 168 A 282, *10 N.jr.Mi8C. 
1270, 112 N.J.Law 476. 

Vested right held not shoWn toi 

(1) Captaincy in fire department. 
Tex.-^lty of Ameurillo v. HAncock, 

289 S.W.2d 788, 160 Tex. 231. 

(2) Employment as a principal in 
public school. 

N.Y.—O'Connor v. Emerson, 188 N.Y. 
S. 236, 196 App;Div. 807. 

Lapolla V. Board of Educatloh of 
City of New York, 15 N.Y.S.2d 149, 
172 Misc. 864, affirmed 15 N.Y.S.2d 
721, 258 App.Div. 781, affirmed 26 
N.B.2d 807, 282 N.Y. 674. 

(8) Employment as a teacher. 
N.Y.-^Thompson v. Wallin, 95 N.B.2d 
806, 801 N.Y. 476, appeal dismissed 
72 S.Ct 92, 842 U.S. 801, 96 L.Bd. 
607. 

Lederman v. Board of Education 
of City of New York, 96 N.Y.S.2d 
466, 276 App.Div. 627, reversed on 
other grounds 85 N.E,2d 806, 801 
N.Y. 476, affirmed Adler v. Board 
of Education of City of New York, 
72 S.Ot. 880, 342 U.S. 485, 96 D.Ed. 
617, 27 AL.R.2d 472—O’Connor v. 
Emerson, 188 N.Y.S. 23.6, 196 App. 
Div. 807.. 

liapolla V. Board of Education of 
City of New York, 15 N.T.S.2d 149, 
172 Misc. 864, affirmed 16 N.Y.S.2d 
721, 258 App.DlVi 781, affirmed 26 
. N.B.2d 807, ,282 N.Y. 674. 
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Kelly V. Board of Ed. of City of 
New York, 126 N.Y.S.2d 42. 

(4) Employment by war veteran 
in disabled war veterans’ relief agen¬ 
cy. - 

Minn.—State ex reL Kane v. Stassen, 
294 N.W. 647, 208 Minn. 528. 

(5) Municipal office. 

Pla—State ex reL Gibbs v. Couch, 
190 So. 728,189 Fla. 853. 

(6) Office of city attorney. 

Ky.—Black V. Sutton, 191 S.W.2d 407, 
SOI Ky. 247. 

(7) Office of county road superin¬ 
tendent. 

Tenn.—Wilson v. Williams, 260 S.W. 
2d 78. 194 Tenn. 200. 

(8) Office of judge of a court. 

La.—Guillory v. Jones, 1 So.2d 65, 197 
La. 166. 

N.C.—^Eflrd V. Boetrd of Com’rs for 
Forsyth County, 9 S.E!.2d 466, 217 
N.a 691. 

i (9) Office of police Justice in a 
village. 

N.Y.—O’Connor v. Greene, 21 N.Y.S. 
2d 631, 174 Misc. 697. 

(10) Office of tax collector. 

S.C.—^Parker v. Brown, 10 S.E.2d 626, 
196 S.a 86. 

(11) Position of hearing examiners 
in federal administrative agencies. 

U.S.—^Ramspeck v. Federal Trial Ex¬ 
aminers Conference, App.D.C., 73 S. 
Ct 670, 845 U.S. 128, 97 L.Ed. 872, 
reh^ing denied 73 S.Ct 778, 845 
U.S. 931, 97 L.Ed. 1360. 

(12) Position of New York City 
Transit System subway conductor. 
N.Y.—Lemer v. CUusey, 188 N.Y.S. 2d 

777. 

(13) Term of office by incumbent 
sherlfC. 

Ind.—Kirkpatrick v. King, 91 N.B.2d 
785, 228 Ind. 236. 

(14) Right of inspectors employed 
by the public service commission to 
remain in the classified service of 
the state. 

Mich.-Ramey v. State, 296 N.W. 328, 
29.6 Mich. 449. 

43.5 Mo.—^Willens v. Personnel Bd. 
of Kansas City, App., 277 S.W.2d 
665. 

43.10 N.M.—Reese v. Dempsey, 162 
P.2d 167, 48 N,M. 417. 

W.Va.—^Hockman v. Tucker County 
Court 76 S.E.2d 82. 

43.15 Cal.—Reed v. City Council of 
. pity of Roseville, 141 P.2d 459, 60 
(3al.App.2d 628. 

Ky.—Black V. Sutton, 191 S.W.2d 407, 
801 Ky. 247. 
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thereof may be abolished or modified.48.20 An un¬ 
confirmed appointee to an o£5ce to which confirma¬ 
tion of the appointment is required by law has no 
constitutional or vested right to su^ office>®-25 

Also, a probationary^3.S0 or provisional^3^5 ap¬ 
pointee to a position has no vested right therein; 
and he acquires no vested right to a permanent ap¬ 
pointment to tile position by virtue of temporary or 
provisional service.^^-^® 

A public school teacher who has complied with 
all the requirements of a statute which bestows a 
permanent tenure has been held to have a vested 
right to such tenure,or a vested right to his posi¬ 
tion as provided by the tenure act5 However, the 


nature of this vested right has been qualified by a 
hoflding tiiat it is a vested right to continue in em¬ 
ployment *'under the law as it now exists," and 
that it is not beyond the power of the legislature to 
terminate and statutes altering permanent 

teacher tenure, as by providing for the retirement 
of teachers reaching a specified age, have been held 
valid and applicable to tenure rights already ac¬ 
quired, at least where the legfislature has reserved 
to itself the power to make amendments to the 
permanent tenure Also, it has been held 

that, as against the legislature, teachers under a 
tenure law have no vested right to retain a teaching 
position.^® A temporary teacher has no vested right 


4SJ20 La.—Gervais v. New Orleans 
Police Dept, 77 So.2d 893, 226 La. 
782. 

Minn.—Halek v. City of St Paul, 86 
N.W.2d 706, 227 Minn. 477—Reed 
V. Trovatten. 296 N.W. 686, 209 
Minn. 34.8. 

Wls.—State ex rel. Anderson v. Bar- 
low, 292 N.W. 290, 236 Wis. 169. 
Olassilloatlon 

Principal examiners in the depart¬ 
ment of banking and insurance had 
no vested rights in such classiflca- 
tlon and were at all times subject to 
the broad reclassification powers of 
the civil service commission and 
could be reclassified. 

N.J.—Carls v. Civil Service Commis¬ 
sion, 111 A.2d 46, 17 N.J. 216. 
Promotioii 

Statutes were held not to confer on 
chancemen vested rights to promo¬ 
tion. 

N.J.—De Stefano v. Civil Service 
Commission of State of New Jer¬ 
sey, 82 A.2d 284, 130 N.J.L.aw 267. 
Veteran’s preference 
Revocation of war veteran's remedy 
of mandamus to enforce his rights 
under veterans’ preference act after 
his discharge as state employee by 
civil service act, which repealed pref¬ 
erence act, is not cause for complaint 
by him. 

Minn.—State ex rel. Kane.v. Stassen, 
294 N.W. 647, 208 Minn. 623. 
in New 7ork 

(1) It has been held that the civil 
service law does not create vested 
rights, preserved by the constitution 
against legislative interference, in 
those who obtain positions, under it. 
N.T.—Eagan v. Llvotl, 40 N.B.2d 636, 
287 N.Y. 464—People ex reL Per- 
rlne v. Connolly, 112 N.E. 679, 217 
N.T. 670.- 

(2> Employm^t In state service 
for more than three years did not 
give employee vested rights connect^ 
ed with civil service status which 
survived legislature's change in pol¬ 
icy. 

N.T.—Eagan v. Livotl. 40 NdS.2d 636, 
287 N.Y. 464. 


(8) There is, however, some au¬ 
thority which holds that the civil 
service law confers on a civil service 
employee a vested right in his posi¬ 
tion of which he cannot be deprived 
except in conformity with its provi¬ 
sions, but such law does not give the 
employee a vested interest in an ofidce 
which he cannot fill with competency, 
dignity, or humanity. 

N.Y.—Pay v. Lyons, 109 N.Y.S.2d 150, 
202 Mlsc. 789, affirmed 121 N.Y.S.2d 
818, 282 App.Dlv. 90—Kinsley v. 

Shanahan, 17 N.Y.S.2d 25, 178 Misc. 
88 . 

43.25 W.Va.—Hockman v. Tucker 
County Court, 76 S.E.2d 82. 

43.30 CaL—^Boutwell v. State Bd. of 
Eaualizatloni 212 P.2d 20, 94 Cal. 
App.2d 946. 

43.35 N.Y.—Fink v. Kern, 26 N.Y.S. 
2d 891, 176 Misa 114,. affirmed 29 
N.Y.S.2d 602, 262 App.Div. 829. 
Custom 

A prevailing custom, practice, or 
policy to appoint provisional ap¬ 
pointees to a permanent position 
when a vacancy occurs does not give 
such appointees a vested right to a 
permanent appointment. 

N.Y.—^Plnk v. Kem, supra.. 

43.40 N.Y.—^Pink v. Kem, supra. 

44. Cal.—Khcsur v. Board of Trus¬ 
tees of South Whittier Elementary 
School District, 116 P.2d 693, 18 
CaL2d 686—^Abraham v. Sims, 42 P. 
2d 1029, 2 Cal.2d 698^Klein v. 
Board of Education of City and 
County of San Francisco, 28 P.2d 
402, 1 Cal.2d 706, 87 P.2d 74. 

Qastineau V. Meyer, 22 P.2d 81, 
181 Cal.App. 611—Dutart v. Wood¬ 
ward. 279 P.. 498, 99 CaJ.App. 736. 
Abrogation or modification of tenure 
rights of teachers generally see 
Schools and -School Districts S 180 
“6 (6) (b). 

Rights incident to permanent tenure 
of- public school teacher generally 
see Schools And -School > Districts S 
ISO e (6) (a). 

Asslgiuneut io different duties 
A school principal who had enl^r- 
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ed into a professional employee's 
contract imder the school code did 
not have a vested right In position of 
principal at a particular high school, 
and was not immune from assignment 
to other duties by school board. 

Pa.—Commonwealth ex rel. Wesen- 
berg V. School Dist. of City of 
Bethlehem, 24 A.2d 673, 148 Pa.Su- 
per. 250. 

Where rights contractual 
A vested right which may not be 
impaired has been held to arise where 
the teacher's rights under the terms 
and conditions of the tenure act are 
contractual. 

XT.S.—State of Indiana ex reL Ander¬ 
son V. Brand, Ind., 68 S.Ct. 443, 303 
IT.S. 95. 82 L.Ed. 685, 118 A.L.R. 
1482, reheiarlng denied 58 S.Ct. 641, 
808 IJ.S. 667, 82 L.Ed. 1123. 

44.6 Cal.—Davis v. Gray, 84 P,2d 
534, 29 CalApp.2d 403. 

44.10 Cal.—^Phelps v. Prussia* 141 P. 

2d 440, 60 CalApp.2d 782. 

Vnder saving provisions 
Under saving provisions of the 
school code, city charter provision re¬ 
lating to permanent school teachers 
was held not excepted from operation 
of section of school code providing 
for termination of permanent tenure 
of teachers, where saving provisions 
were . not adopted as limitations on 
subsequent exercise of legislative 
power and one, saving provision was 
passed at the same time as statute 
clearly negativing any intention of 
creating a vested right in teacher 
employment. 

Cal.—^Phelps v. Prussia, supra. 

44.15 Cal.—Taylor v. Board of Edu¬ 
cation of City of San Diego, 89 P. 
2d 148, 81 Cal.App.2d 734. 

45. m.—People V. Deatherage,' 81 N, 
E.2d 681,^401 IlL 25. 

Dual Jobs 

A statute prohibiting a teacher in 
the public schools from occupying or 
retaining more than one position un¬ 
der board of education, was not un¬ 
constitutional an divesting teacher 
holding more than one> position under 
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in or to the position or status of a permanent teach- 
er.45.6 Under a tenure statute providing for a pro¬ 
bationary period, a teacher has no vested right to 
tenure during the probationary period,^5.io Vested 
rights to emplo 3 mient as teachers in a public school 
cannot be acquired by custom or by the unauthorized 
act of a school ofl&ciaL^6.i6 Under some statutes, 
teachers nominated for the ensuing year by the 
superintendent of a school district, in the absence 
of a showing of cause to the contrary, have a vested 
right to have their nomination recognized by the 


board of education of the county before tiie school 
year begins ;^5.20 and a teacher who is legally 
qualified for the position, who has been duly nomi¬ 
nated by the proper officer, and whose name has not 
been withdrawn acquires a vested right to teach 
and to receive the emoluments. of the employment 
as certainly as if a contract had been executed with 
the approval of the county board of education.** 5.26 

An officer or employee has a vested right in salary 
and fees which have been earned,^® but not in such 
as are to be earned in the future,^^ except as tc 


board of eduesation of rights with 
which he was invested under educa¬ 
tion law. 

K.Y.—^Lapolla v. Board of Education 
of City of New York, 16 N.Y.S.2d 
149, 172 Misc. 864, affirmed 16 N.Y. 
S.2d 721, 258 App.Dlv. 781^ affirmed 
26 KK2d 807, 282 N.Y. 674. 

Xn reorgaaiadner district 
A teacher has no vested right to 
retain a position and thereby pre¬ 
vent the legislature in course of re¬ 
organizing a school system, from de¬ 
stroying or fractioning a school dis¬ 
trict 

Ill.-^People V. Deatherage, 81 NJB},2d 
581, 401 IlL 25. 

45.5 Pa.—Travis v. Teter, 87 A,2d 
177, 870 Pa. 826. 

45.10 N.Y.—^McMaster v. Owens, 90 
N.Y.S.2d 491, 276 App.Div. 606— 
O’Connor v. Emerson, 188 N.Y.a 
286, 196 App.Div. 807. 

45.15 Ill.—^People ex reL Davidson 
v. Bradley, 47 N.B.2d 93, 382 IlL 
383, certiorari denied 68 S.Ct 1817, 
319 U.a 760, 87 L.Ed. 1712, 
Agreement with school president 
Where teachers at normal school 
prior to enactment of school-tenure 
act were employed only for period of 
current year, unauthorized agreement 
of president of school, together with 
long-established custom, could not 
give teachers vested right to em¬ 
ployment 

Ill.—People ex rel. Davidson v. Brad¬ 
ley, supra 

45.20 Ky.—Duff v. Chaney, 164 S.W. 
2d 483, 291 Ky. 308. 

45.25 Ky.—^Duff v.^ Chaney, supra 

46. Ind.—^Board of Com’rs of Perry 
County V. Llndemann, 73 N.B. 912, 
166 Ind. 186. 

Kan.—^Barrett v. Board of Com’rs of 
Montgomery County, 201 P, 1098, 
109 Kan. 685. 

Mass.—Campbell v. City of Boston, 
196 N.E. 802, 290 Masa 427. 

Mich.—Ramey v. State, 296 N.W. 828, 
296 Mich. 449. . . 

N.J.—Warren v. Hudson .County, 48 
A.2d 786, 23 N.J.Misc. 252, affirmed 
47 A.2d. 348, 136 N.J.Law .91, af¬ 
firmed 60 A.2d 877, 135 N.J.Xaw 178. 
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Ohio.-^Hull V. City of aeveland, 70 
N.B,2d 187, 79 Ohio App. 87. 

Or.—State ex rel. Thomas v. Hoss, 21 
P.2d 234. 143 Or. 41. 

S.C.—Smith V. Greenville County, 1 
S.B.2d 602, 189 S.C. 424. 

Tenn.—Sherrill v. Thomason, 288 S. 

W. 876, 145 Tenn. 490. 

Tex.—^Limestone County v. Robbins, 
88 S.W.2d 680. 120 Tex. 341, an¬ 
swer to certified questions con¬ 
formed to, Civ.App., 42 S.W.2d 169. 
Utah.—^Toronto v. Salt Lake County, 
87 P. 687, 10 Utah 410. 

Va—City of Richmond v. Pace, 103 
S.B. 647, 127 Va 274. 

Wash.—State ex rel. Pike v. City of 
Bellingham, 48 P.2d 602, 188 Wash. 
439. 

Officer's contractual right to compen¬ 
sation for services rendered, as not 
subject to impairment see infra 5 
817. 

Power to change compensation of 
public officers and employees gen¬ 
erally see Officers SS 94-97. 

Sick-leave payments 
Minn.—Halek v. City of St Paul, 85 
N.W.2d 705, 227 Minn. 477. 

Extension of time to pass appropria¬ 
tion ordinance 

Where continuation ordinance fixed 
firemen's salaries on basis of appro¬ 
priation for preceding year, but stat¬ 
ed that .they should be continued in 
employment on basis of a twenty- 
four-day month and their compensa¬ 
tion reduced proportionately, statute 
extending time within which city 
could pass appropriation ordinance 
was not unconstitutional as an at¬ 
tempt to divest firemen of vested 
right to salaries already earned. 

Ill.—People ex rel. Griffin v. City of 
Chicago, 48 N.E.2d 829, 382 IlL 600.! 

47. Arlz.—^Priser v. Frohmlller, 21 
P.2d 927, 42 Ariz. 30. 

Cal.—^Butterworth v. Boyd, 82 P.2d 
484, 12 Cal.2d 140, 126 A.L.R. 838 
—Pennie v. Reis, 22 P. 176, 80 Cal. 
266. 

Mo.—State ex reL McKittrick v. Bair, 
63 S.W.2d 64, 333 Mo. 1. 

N.Y.—Conner v,.The Mayor, AJder- 
men, and Commonalty of the City 
of New York, 5 N.Y. 286. 
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O’Connor v. Emerson, 188 N.Y.S. 
286, 196 App.Dlv. 807. 

Lapolla V. Board of Education of 
City of New York, 16 N.Y.S.2d 149, 
172 Misc. 354, affirmed 16 N.Y.S.2d 
721, 258 App.Div. 781, affirmed 26 
N.B.2d 807, 282 N.Y. 674. 

Kelly V. Board of Ed. of City of 
New York, 126 N.Y.S.2d 42. 

Ohio.—Hull V. City of Cleveland, 70 
N.B.2d 187, 79 Ohio App. 87. 

S.C.—^Parker v. Brown, 10 S.B.2d 625, 
195 S.C. 86. 

Tenn.—State v. Graham, 80 S.W.2d 
274, 161 Tenn. 667—Sherrill v. 
Thomason, 288 S.W, 876, 146 Tenn. 
490. 

Utah.—^Toronto v. Salt Lake County, 
37 P. 687, 10 Utah 410. 

AUowanoe to officer for hire of em¬ 
ployee 

A county board's allowance of sum 
to county fee officer or other county 
officer for deputy and clerk hire gives 
employee of such officer no vested 
right in any particular rate of salary, 
but merely authorizes officer to use 
allowance for salary purposes, 
m.—^McFarlane v. Hotz, 82 N.B.2d 
660, 401 IlL 606. 

Sick-leave psymenAs 
The right to accumulated sick leave 
with pay is not a vested one and con¬ 
sequently can be taken away. 

Minn.—Halek v. City of St Paul, 85 
N.W.2d 706, 227 Minn. 477. 

Pees and salaries held not vested 

(1) Commissions of county tax as¬ 
sessor on sales of tax delinquent 
lands to the state through tax sale 
certificates. 

Pla—Cone v. King, 196 So. 697, 143 
Pla. 823. 

(2) Compensation of evening teach¬ 
er, 

N.Y.—Ferguson v. Board of Higher 
Ed. of City of New York, 188 N.Y.S. 
2d 461, affirmed 148 N,Y.S.2d 627, 
286 App.Div. 828. 

(8) Salary of appointee to civil 
service position in a municipality. 
N.Y.—O’Brien v. City of Rome, 29 
N.Y.S.2d 466, 262 App.Div. 940. 

(4) Salary of employee of school 
board. 

Cal.—Johnston v. Rapp, 229 P.2d 414, 
108 CaLApp.2d 202, 
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oflSicers for a fixed term whose salaries are safe¬ 
guarded by the state constitution.^^ Tenure con¬ 
ferred by statute on a public school teacher does 
not carry with it a vested right to a particular 
salary.4^*5 A grant by a governmental agency of a 
gratuity to a public employee creates no vested right 
and is terminable at the will of the grantor.^^-'^® 
The right of a public employee to vacation with pay 
has been considered not a vested right on the ground 
that it is a gratui^;^®-^® but according to other 
authority it is compensation for services rendered 
and not a gratuity, and employees who have per¬ 
formed all acts necessary to insure themselves the 
right thereto have a vested right to unused portions 
of such leave allowance, of which they cannot con¬ 
stitutionally be deprived.^®*^® 

Although it has been held that there is no vested 
right to a mere nomination to office,there is 
other authority to the. effect that the winner at a 
primary election has. a vested property right to 
the nomination and its attendant statutory 
rights.^®-®® The right of a person to stand for 
election to an office is‘ a political privilege and not 
inalienable.'*^®-®® Also, the right to be appointed 
to a public office or position is not a vested 


right^®*^® A person who has passed an examina-. 
tion and has been placed on the eligible list for. a 
particular position,4®*^® as where he has been placed 
on a civil service eligible list,^® does not have a 
vested right to appointment However, eligibility 
to appointment under civil service rules of a city 
has been held a vested right^S-B An applicant for 
a position does not have a vested right to have ap¬ 
plied to the evaluation of the examination he is re¬ 
quired to take those rules in effect at the time he, 
commenced the examination.^®*^® 

§ 252* -Pensions 

. In general, the right to receive pension payments 
which have actually accrued and are due and owing Is 
vested. The right to receive a pension under existing 
law Is not a vested right when the pension Is a bounty 
or gratuity; but In many Jurisdictions public employees 
have a vested right to a pension or retirement allowance 
under an established system where they have fulfilled all 
the requirements therefor, and the contingency has hap¬ 
pened on Which the payments become payable. 

Persons entitled to receive pension payments 
which have actually accrued and become due and 
owing have a vested right thereto, regardless of 
whether or not the pension is considered a gratuity 
or a form of deferred compensation;^®*®® but, as 


4a Ky.—Webster County v. Overby, 
42 aw.2d 707, 240 Ky. 461. 

4a5 Cal.—^Kaesur v. Board of Trus¬ 
tees of South Whittier Elementary 
School District, 116 P.2d 593, 18 CaL 
2d 686—^Buttorworth v. Boyd, 82 P. 
2d 434, 12 Cal.2d 140, 126 A.L.B. 888 
—Abraham v. Sims, 42 P.2d 1029, 2 
Cal2d 698. 

Heinlein v. Anaheim Union High 
School Dlst, 214 P.2d 536, 96 Cal. 
App.2d 19—^Pldler V. Board of Trus¬ 
tees of Roseville Union High 
School, 296 P. 912, 112 Cal.App. 296. 
4ai0 Minn.—^Halek v. City of St 
Paul, 86 N.W.2d 705, 227 Minn. 477, 
4ai5 Minn.—Halek v. City of St 
Paul, supra. 

48.20 Mich.—^Ramey v. State, 296 N. 

W. 828, 296 Mich. 449. 

4a25 Ohio.—State ex ret Pecyk v. 
Greene, App., 114 N.E.2d 922. 

4a30 Tex.—^Taylor v. Nealon, 120 S. 
W.2d 686, 132 Tex. 60—lies v. 
walker, 120 S.W.2d 418, 132 Tex. 6. 
BegnlatLoiL 

The so-called vested right of a 
candidate nominated at a primary 
election is a right subject to reason¬ 
able regulations imposed by the leg¬ 
islature. 

PfiL—Bowe ex reL Schwartz v. Lloyd, 
86 A.2d 317, 348 Pa. 545. 

40.35 K.C.—Penny v. Salmon, 7 S.E. 

2d 559, 217 N.a 276. 

BjtUitsioii of l]icU3ti1>eii.fs tanu. 

An aspirant to ofiLce of county reg¬ 


ister of deeds has no cause of action 
for writ of mandamus, compelling 
county board of elections to permit; 
him to file notice of his candidacy! 
for such office and put his name on 
ballots in primary election, on ground 
of denial of vested right to stand for 
election to office by enactment of non- 
discriminatory statute extending term 
of incumbent in such office. 

N.C.—^Penny v. Salmon, supra. 

48.40 Iowa.—^Thurber v, Duckworth, 
147 N.W. 168, 165 Iowa 685. 
nature of right 

The right to be appointed to a pub¬ 
lic office is not a natural right or an 
inalienable right; It is but a privi¬ 
lege 

N.Y.—Pink V. Kem, 26 N.T.S.2d 891,. 
176 Mlsa 114, affirmed 29 N.T.S. 
2d 502, 262 App.Div. 829. 

ApplioaoLts for civil service posi¬ 
tions as hearing examiners have no 
vested rights to the positions. 

D.C.—Steinberg v. Rainspeck, 208 P. 
2d 823, 93 u:S.App.I>.C. 11. 

48.45 CaL—Graham v. Bryant, 266 
P.2d 44, 128 Cal.App.2d 66. 

K.Y.—Kelly v. Board of Ed. of City 
of New York,. 126 N.Y.S.2d 42. 

‘49. Iow€u—Couch V. Stanley, 293 N. 

W. 482, 228 Iowa 790. 

N.Y.—Hurley v. Board of Education 
, of City of New York, 200 N.B. 818, 
270 N.Y. 275, reargument denied 8 
i N.B:2d 218, 271 N.Y. 618. 

I Application of Murtagh, 60 N.Y. 
S.2dl68. 


r Only right of persons on an eligible 
list for appointment to position of 
fireman in the fire department of 
city of New York is to Insist that no 
appointments be made to vacant po¬ 
sitions except from such list as long 
as the eligible list remains in forca 
N.Y.—Bailey v. Kem, 32 N.Y.S.2d 886, 
177 Misa 904. 

Promoidon 

A patrolman has no vested right to 
his place on the civil service regis¬ 
ter of those eligible to promotion 
which cannot be taken away by an 
amendment to the city charter. 

CaL^—Jones v. O'Toole, 212 P. 9, 190. 
. CaL 252. 

49.5 Ohio.—State ex-reL Kipker v. 
City of Lima, App., 82 N.B.2d 488. 

49.10 N.Y.—Barnett v. Plelds, 92 N. 
Y.S.2d 117, 196 MlSc. 389, affirmed 
94 N.Y.S.2d 904, 276 App.Dlv. 903, 
affirmed 93 NJB12d 346, 801 N.Y. 
548. : 

49.50 U.S.—^MacLeod v. Pemandez, 
C.C.APuerto Rico, 101 P.2d 20, cer¬ 
tiorari denied 60 S.Ct 72, 808 U. 
S. 661, 84 L.Ed. 471. . 

Ga.—Bender v. Anglin, 60 S.E.2d 766, 
207 Ga. 108, certiorari denied 71 
B.Ct. 125, 840 U.a a78, 95 DEd. 688.' 
N.J.—^Passaic Nat. Bank As Trust Co. 

V. Belman, 188 A. 677, 116 N.J.Law 
. 279. 

Ohio.—State ex rel. Hanrahan v. Zup- 
nik, 117 N.m2d 689, 161 Ohio St 43. 
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a general rule, the right to receive a pectsioti which political subdivision thereof is not invalid* as being a 
is a mere bounty or gratuity is not . a^ vested right forfeiture of vested rights.®®*® 
with respect to amounts payable in the future.®® 

Where, however, a pension or retirement allowance Under the view, generally followed in the early 
to public officers or employees, or their widows or cases and still followed in a number of the juris- 

beneficiaries is involved, there is a wide divergence dictions, that a pension or retirement allowance to 

of opinion on the question of whether or not the public officers or employees, or their widows or 

right thereto is a vested right.®®*^ A public cm- beneficiaries, is a mere gratuity or bounty, as dis- 

ployee who has not complied with the eligibility re- cussed generally in Officers § 92 b, or that pensions 
quirements to participation in a pension or retire- or retirement allowances granted to public cm- 
ment plan has no vested right therein.®®*^ A provi- ployees are purely of statutory origin and that the 

sion in a pension or retirement act for the forfeiture right to participate therein is subject to the reserved 

of benefits if a retired officer or employee subse- right of the legislature to amend or repeal the laws 

quently enters the employment of the state or any on which the pension or retirement system is found- 


Belief to the hUnd 
IlL—^Proffitt V. Christian County, 19 
N.E.2d 346, 370 IlL 580. 

mBh V. Shelby County, 47 N.B.2d 
107, 817 DLApp. 640. . 

BegulatloiL reqnlrincr personal appear¬ 
ance . . 

The veeted right of retired officer 
in accrued but. unpaid pension pay¬ 
ments was held not aflected by regu¬ 
lations adopted by city pension com¬ 
mission a:aer such payments had ma¬ 
tured authorizing coznmission to re¬ 
quire pensioner to appear personally 
to receive payment of pension and 
prohibiting for duration of the war 
delivery of pension check to pension¬ 
er living outside the United States. 
N.J.—^Moran v. Firemen’s and Police¬ 
men’s Pension Fund Commission of 
Jersey City, 28 A.2d 886, 20 N.J. 
Misc. 479. 

Xnsnffioimit funds 

When a paJrticular pehsion payment 
has become due, the pensioner has a 
vested right to it, and, in absence of 
conditions which would forfeit his 
right, board of trustees of pension 
fund has no discretion but to order 
its payment, regardless of whether 
fund at time is or Is not sufficient 
for payment ' i. 

Ohio.—State ex reL Hanrahan v. Zup- 
nik, 111 N.E.2d 406, 95 Ohio App. 
867, affirmed. 117 N.E.2d 689, 161 
Ohio St 48.. 

Eaforoemant 

Pensioner's vested right may be en¬ 
forced by an action of debt 
N.J.—^Bloran y. BHremen's and Police¬ 
men’s Pension Fund Commission of 
Jersey City, 28 A.2d 886, 20 N.J. 
Misc. 479. 

50. CaL—Biffle v. Social Welfare Bd. 
of CaL, 281 'P.2d 869, 104 CaLApp. 
2d 446. . 

Tenn.—C^pbeil v. Ollph^t, 206 S. 

W.2d 4061' 186 Tenm 4'16. 

Utah.—Drlggs v. Utah State Teachers 
Retirement Board, 142 P.2d 657, 106 
Utah 417. 

Wash.—Adams v.’ Ernst, 96 P.2d 799, 
1 Wash.2d 254. 

48 aJ. P 786 note 10, 


Pensions as within protection of con¬ 
stitutional inhibition against im¬ 
pairment of obligation of contracts 
see infra S 818. 

Nature of: 

Pensions, generally see Pensions S 

1 . 

Right to continuance of old age 
assistance see Social Security and 
Public Welfare 8 16. 

FUblio grant 

A pensioner has no vested right in 
the continuance of a pension granted 
by public authorities. 

Mont—State ex reL Casey v. Brew¬ 
er, .88 P.2d 49, 107 Mont 660. 

Blind relief 

The statutory grant of blind relief 
is a gratuity to which the recipient 
has no vested right 
III—Creighton v. Pope County, 64 N. 
E.2d 543, 886 HL 468, 153 A.1 j.R. 
802. 

xmited States pension 

(1) Recipient of pension received 
from the government of the United 
States was held to have no vested 
right thereto. 

Ohio.—Grandview Hospital Co. v. 
Clark, 164 N.E. 67, 80 Ohio App. 80. 

(2) A war veteran has no vested 
right to a pension granted under an 
act of congress, and congress has the 
right to give, to withhold, to distrib¬ 
ute, or to recall it at its discretion. 
Cal.—In re Lindquist's Estate, 164 P. 

2d 879; 26 CaL2d 697, certiorari de¬ 
nied State V. U. S., 66 S.Ct. 1408, 
825 U.S. 869, 89 L.Ed. 1988. and 
U. S. V. State, 66 S.Ct 1410, 825 
U.S. 869, 89 L.Ed; 1988. 

D.C.—Abbott V. Morgenthau, 98 F. 

2d 242, 68 App.D.C. 83, certiorari 
. denied 68 S.Ct 626, 808 U.S. 688, 82 
L.Ed. 1098. 

Mass.—Coakley v. Attorney General, 
62 N.E.2d 659, 818 Mass. 608. 

N.T.—^In re Campbell’^ Estate, 89 N. 
Y.S.2d 810, 196 Misc. .620. 

(8) No vested right to bonus for 
war veterans ifiee ^ra $ 858. 

Disability allowance > 

Employee of Temporary Emergency 
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Relief Administration was held to 
have no vested right to disability al¬ 
lowance for injuries received in the 
course of his employment 
N.T.—Robertson v. Schoellkopf, 80 
N.Y.S.2d 968, 262 App.Div. 613, re¬ 
argument denied 82 N.Y.S.2d 804, 
268 App.Div. 904. 

50.2 Ohio.—State ex reL Hanrahan 
V. Zupnik, 117 N.E.2d 689, 161 Ohio 
St 48. 

Utah.—^Newcomb v. Ogden City Pub¬ 
lic School Teachers' Retirement 
Commission, 248 P.2d 94L 
Controlling factors 
In determining. whether or not an 
employee has a vested right in a 
retirement allowance as provided by 
statute, the court will disregard the 
terminology of the statute and ex¬ 
amine into its nature and purpose, 
and all of the facts concerning such 
allowance. 

Utah.—^Drlggs v. Utah State Teachers 
Retirement Board, 142 P.2d 667, 105 
Utah 417.. 

Farttonlar statute controUtog 
It is necessary in each case to con¬ 
sider the details and provisions of 
the statute or plan set up pursuant 
to statute in order to determine 
whether or not a member has a vest¬ 
ed right to a pension or retirement 

olInTiranpA 

S.D.--Talt V. Freeman, 57 N.W.2d 520, 
74 S.D. 620. 

50.4 Ohio.—Thatcher v. Hoga, Com. 
PL, 121 N.B.2d 130. 

Bequlrement for physical examina¬ 
tion held not to deprive one of vest¬ 
ed right. 

Ohio.—^Thatcher v, Hogan, supra. 

50.6 Fleu—State ex reL Watson v. 
Lee, 24 So.2d 798, 157 Fla. 62, 163 
AL.R. 862. 

Season for rule 

The officer or employee accepts em¬ 
ployment under the pension plan with 
knowledge jof the provision and is 
bound by it as he would be by any 
other contract. 

Fla.—State ex i^t Watson y. Lee, su¬ 
pra. 



§ 252 CONSTITUTIONAL LAW 

ed, it is hdd, in the absence of contractual rdations 
or a specific declaration by the legislature creating 
a vested right in a pension or retirement fund,50.8 
that there is no vested right to pension or retire¬ 
ment allowance payments payable in the future,50.10 
at least where they are payable soldy out of state 
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or municipal funds, 50J12 and, in a number of juris¬ 
dictions, even though the employee made compulsory 
contributions to the pension or retirement allow¬ 
ance fund.50.i4 Under this view, the rights of the 
participants may be adversdy affected by subsequent 
legislation or procedure, 50.16 and the pension or re- 


608 Wls.—state ex reL McCarty v. 
Gantter, 4 N.W.2d 15S, 240 Wls. 
54S. 

PaxtloiUac deolaratloiL construed 
Liegrislative declaration that mem¬ 
bers of police department have a vest¬ 
ed right in pension fund contained in 
statute relating to the police pension 
fund In cities of second and third 
class and cities of fourth class hav¬ 
ing population under three thousand 
had no application to poUce pension 
fund of city of Kaukauna which is a 
city of fourth class with population 
In excess of three thousand and less 
than ten thousand. 

Wls.—State ex reL McCarty v. Gant¬ 
ter, supra. 

5CL10 T7.S.—^MacLieod v. Fernandez, 
C.C.A.Puerto- Rico, 101 F.2d 20, cer¬ 
tiorari denied 60 S.Ct. 72, 808 U.S. 
661, 84 L-Bd. 471, 

Colo.—Board of Trustees of Fire¬ 
men's Pension Fund for City & 
County of Denver v. People, 203 P. 
2d 490, 119 Colo. 801, 7 A.L.R.2d 
685—Bedford v. White, 106 P.2d 
469, 106 Colo. 439. 

IlL—Groves v. Board of Education 
of Chicago, 10 N.B.2d 403, 867 IlL 
91, appeal dismissed 68 S.Ct. 746, 
803 U.S. 622, 82 L.Bd. 1086, rehear¬ 
ing denied 68 S.Ct. 763, 803 U.a 669, 
82 LbBd. 1125—^Raines v. Board of 
Trustees of Illinois State Teachers' 
Pension and Retirement. Fund, 7 N. 
B.2d 489, 866 IlL 610. 

Kan.—State ex reL Parker v. Board 
of XSducatlon of City of Topeka, 129 
P.2d 265, 165 Kan. 764. 

Mich.—^Brown v. City of Highland 
Park, 80 N.W.2d 798, 820 Mich. 108. 
Minn.—Johnson v. State Employees' 
Retirement Ass'n, 292 N.W. 767, 
208 Minn. Ill—Gibbs v. Fire Dept. 
Relief Ass’n, 146 N.W. 1075, 126 
Minn. 174, Ann.Cas.l916C 749. 

Mo.—State ex reL Phillip v. labile 
School Retirement System of City 
of St. Louis, 262 S.W.2d 669—State 
ex reL Police Retirement System of 
City of St Louis v. Murphy, 224 S. 
W.2d 68, 369 Mo. 854. 

N. J.—McFeely v. Pension Commission 
of City of Hoboken, 78 A.2d 767, 8 
N.J1 Super. 675. 

Laden v. Daly, 40 A2d 780, 132 
N.J.Law 140, affirmed 44 A.2d 212, 
188 N.J.Law 314—Passaic Nat 
Bank & Trust Co. v. Eelman, 183 A. 
677, 116 N.J.Law 279-^Plunkett v. 
Board of Pension Com'rs of City 
of Hoboken. 178 A. 928, 118’N.J, 
Law 280, affirmed 17d A. 841, 114 
N.JXaw 273. 


Moran v. Firemen's and Police¬ 
men's Pension Fund Commission 
of Jersey City. 28 A.2d 886, 20 N. 
J.Misc, 479. 

Wis.—State ex reL Bartelt v. Thomp¬ 
son. 16 N.W.2d 420, 246 Wls. 11. 
appeal dismissed 65 S.Ct 868, 824 
U.S. 828, 89 L.Ed. 1396—State ex 
reL McCarty v. Gantter, 4 N.W.2d 
168, 240 Wis. 648. 

Nature of pensions or retirement al¬ 
lowances for: 

Employees In private Industry see 
Master and Servant $ 169 a. 
Employees of municipal corpora¬ 
tions In general see -Municipal 
Corporations § 727 c, e. 

Firemen empleyed by municipal 
corporations see Municipal Cor¬ 
porations 9 614 a. 

Police officers of municipal corpo¬ 
rations see Municipal Corpora¬ 
tions § 688 b, f. 

Public school teachers see Schools 
and School Districts S 231 e. 

Bffeot of statntory terminology 
The use of the term “annuity” 
rather than “pension” in the statute 
does not give a beneficiary thereof a 
vested right. 

U.S.—Dodge V. Board of Education of 
City of Chicago. IlL, 68 S.Ct. 98, 
802 U.S. 74. 82 L.Bd, 57. 

daitlolpcvted oontlnaaoBoo of existing 
laws 

The right of a pensioner to re¬ 
ceive payments after retirement or 
after the right to participate in. the 
pension fund has accrued is predicat¬ 
ed on the anticipated continuance of 
existing laws, and is subordinate to 
^e right of the legislature to abolish 
the pension system or diminish the 
accrued benefits of pensioners there¬ 
under. 

Tex.—Woods v. Reilly, 218 S.W.2d 
487, 147 Tex. 686—City of Dallas 
V. Trammell, 101 S.W.2d 1009, 129 
Tex. 160, 112 A.L.R. 997. 

Transfer to different system 
A statute requiring a transfer of 
funds from an existing pension fund 
to a fund created by statute is not 
unconstitutional as impairing vested 
rights of members of previously ex¬ 
isting pension systems. 

Tex.—^Howerton v. City of Fort 
Worth, 231 S.W.2d 998, affirmed 
•City of Fort Worth v. HoWerton; 
236 S.W.2d 616, 149 Tex. 614. 

50.12 ilL—Groyes v. Board of Edu¬ 
cation of Chicago, 10 N.E.2d 403, 
867 HL 91, appeal dismissed 68 K 
Ct;;647, 308 U.S. 622, 82 L.Ed. 1086, 
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rehearing denied 68 S.Ct. 763, 803 

U.S. 669, 82 L.Bd. 1126. 

I Pension payable from taxation 

The granting of a pension by the 
state payable solely from current tax¬ 
ation does not vest any right in the 
pensioner, but it is a periodical al¬ 
lowance as a reward for continuous 
faitl^ulness in the discharge of a 
public duty, or a gratuity bestowed 
in recognition of public service, and, 
as such, is within 'die reasonable dis¬ 
cretion of the legislature and may be 
diminished or discontinued at Its 
pleasure. 

Ky.—^Board of Education of Louis¬ 
ville v. City of Louisville, 157 S.W. 
2d 887, 288 Ky. 656. 

50.14 IlL—^Raines v. Board of Trus¬ 
tees of Illinois State Teachers* Pen¬ 
sion and Retirement Fund, 7 N.B. 
2d 489, 865 DL 610. 

Kan.—State ex reL Parker v. Board 
of Education v. City of Topeka, 
129 P.2d 266. 165 Kan. 754. 

Minn.—Johnson v. State Employees' 
Retirement Ass'n, 292 N.W. 767, 
208 Minn. 111. 

Mo.—State ex reL Police Retirement 
System of City of St Louis v. Mur¬ 
phy, 224 S.W.2d 68. 369 Mo. 864. 
N.J.—McFeely v. Pension Commis¬ 
sion of City of Hoboken. 78 A.2d 
767, 8 NJ.Super. 575. 

Tex.—City of Dallas v. Trammell, 101 
S.W.2d 1009, 129 Tex. 160, 112 A-L. 

R. 997. 

Howerton v. City of Fort Worth, 
OivA.pp., 231 S.W.2d 998, affirmed 
City of Fort Worth v. Howerton. 
236 S.W.2d 616, 149 Tex. 614. 

60.16 U.S.—^Dodge V. Board of Edu¬ 
cation of City of Chicago, Ill., 58 

S. Ct 98, 8Q2 U.S. 74, 82 L.Bd.' 67. 
Mich.—^Brown v. City of Highland 

Park, 30 N.W.2d 798, 820 Mich. 108. 
Minn.—^Johnson v. State Employees’ 
Retirement Ass'n, 292 N.W. 767, 
208 Minn. Ill. 

N.J.—^Passaic Nat Bank & Trust Co. 

V. Eelman, 188 A. 677, 116 l^.J.Law 
279. 

Tex.—City of Dallas v. Trammell, 101 
S.W.2d 1009, 129 Tex. 160, 112 AL. 
R. 997. 

Woods V. ReUly, 211 S.W.2d 691. 
reversed on other grounds 218. S. 

W. 2d 437, 147 Tex. 586., 

Wis.—State ex reL McCa^y v. Gant- 
ter,.4 N.^.2d 168, 240 Wis. 648. 
Amotmt . 

The legislature may modify the 
law governing the pension system in 
such a way as to diminish the amount 
of future pensions; 
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tirement system abolishecL®'®*^^ It has been broadly 
stated that in no pension system is there a vested 
right until the participant has become an actual 

beneficiary.6®-20 

On the other hand, in jurisdictions where pension 
or retirement allowances for public officers or em¬ 
ployees are considered to constitute a part of their 
compensation, as discussed generally in Officers § 
92 b, it is generally held that a vested right thereto 
may be acquired, although the courts are not in 
agreement as to when and under what circumstances 
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the right becomes vested. As a general rale, a 
public ofl&cer or employee has ‘ no vested right in 
a pension or retirement system, or to pa 3 niients 
thereunder, prior to the happening of the events or 
the contingency on which payments are to be 
made,50.22 even where there have been compulsory 
contributions by him thereto.® Prior to that 
time, his rights therein may be adversely affected 
by legislation or procedure,® 0*26 or even abrogated 
by the repeal of the pension or retiranent sys- 
tem.®®*2S In some jurisdictions, however, it is held 


Tex.—^Howerton v. City of Fort 
Worth, Civ.App., 231 S.W.2d 993. 
afhrmed City of Fort Worth v. 
Howerton; 236 S.W.2d 616, 149 Tex. 
614. 

FeiUKioiu not granted or applied for 
Downward revision of annuity pay¬ 
ments to members of teachers* re¬ 
tirement fund association did not vio¬ 
late any vested rights, where such re¬ 
vision did not apply to annuities al¬ 
ready granted or applied for prior 
to adoption of revision. 

Minn.—^Leslie v. Minneapolis Teach¬ 
ers Retirement Fund Ass*n, 16 N.W. 
2d 313, 21S Minn. 869. 

Statute hdLd to affect right to pen¬ 
sion 

Where statute affecting applicant’s 
right to pension was enacted after ap¬ 
plicant sustained permanent disabil¬ 
ity and prior to time pension board 
acted on his application for retire¬ 
ment and pension. 

N.J.— Laden v. Daly, 40 A.2d 780, 132 
N.J.Law 440, affirmed 44 A.2d 212, 
183 N.J.Iiaw 814. 

50.18 Tex.—Woods V. Reilly, 218 S. 
W.2d 487, 147 Tex. 686—City of 
Dallas V. Trammell, 101 S.W.2d 
1009, 129 Tex. 160, 112 A.Ii.R. 997. 
Pension is terminable at will of 
grantor. 

N.J.—^Moran v. Firemen’s and Police¬ 
men’s Pension Fund Commission of 
Jersey City, 28 A.2d 886, 20 N.J. 
Misc. 479. 

50.20 Ky.—City of Louisville v. 
Board of Education of Louisville, 
168 S.W.2d 23, 291 Ky. 7. 

Where no voluntary contribution 
The right to participate in pen¬ 
sion fund which has not been con¬ 
tributed to voluntarily by pensioner 
is not a vested right per se, and it 
is only when by terms of act provid¬ 
ing for the fund, the claimant Is 
shown to become entitled to benefits 
that the right thereto becomes vested. 
Ky.—^Arnold v. Browning, 171 S.W.2d 
239, 294 Ky. 164. 

50.22 U.S.—^Pennle v. Reis, Cat, 10 
S.Ct. 149, 132 U.S. 464, 83 L.Bd. 426. 

Rafferty v. U. S., C.A.Pa., 210 F. 
2d 934. 

D.C.—Griffith v. Rudolph, 298 F. 672, 
64 App.D.a 860. 


Ga.—Green v. West, 9 S.B1.2d 102, 
62 Ga.App. 684. 

Ind.—^Klainm v. State ex rel. Carlson, 
126 N.B.2d 487—Kern v. State ex 
reL Bess. 10 N.B.2d 916, 212 Ind. 
611. 

Iowa.—^Nelson v. Board of Directors 
of Independent School District of 
Sioux City, 70 N.W.2d 566. 

L€l—^B owen v. Board of Trustees of 
Police Pension Fund, App., 76 So. 
2d 430. 

Neb.—Lickert v. City of Omaha. 12 
N.W.2d 644, 144 Neb. 76. 

Pa.—^Retirement Board of Allegheny 
County V. McGtovem, 174 A. 400, 816 
Pa. 161. 

S.D.—^Tait V. Freeman, 67 N.W.2d 
620, 74 S.D. 620. 

Utah.—^Driggs v. Utah State Teachers 
Retirement Board, 142 P.2d 667, 106 
Utah 417. 

3Pro8peotive benelioiary of pension 
granted by public authorities has no 
vested right therein. 

W.Va.—Cawley v. Board of Trustees 
of Firemen’s Pension or Relief 
Fund of City of Beckley, 76 S.B.2d 
683. 

Nouretired employee 
An employee whose name has not 
been placed on the retired list does 
not have any vested rights in pen¬ 
sion fund. 

Ky.—Miller v. Price, 189 S.W.2d 460, 
282 Ky. 611. 

Substantial compliance 
*Tt may well be that under some 
circumstances, there should be some 
restraint upon the harshness and in¬ 
justice which could eventuate from 
permitting wholly unreasonable and 
arbitrary encroachments upon the 
advantages which may have accrued 
to employees who have worked out 
substantially all of the necessary con¬ 
ditions prerequisite to qualifying for 
a pension.” 

Utah.—^Hansen v. Public Emp. Re¬ 
tirement System Bd. of Adminis¬ 
tration, 246 P.2d 691, 697. 

Nongratuitous character 
Fact that. retirement or disability 
payments to public employees are not 
gratuities is not sufficient to give to 
them character of a property or a 
vested right, or a contract right, 
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which cannot be adversely affected by 
subsequent legislation by either state 
or municipality. 

Iowa.—^Talbott v. Independent School 
Dist of Des Moines, 299 N.W. 666, 
230 Iowa 949, 137 A.L.R. 234, 

60.24 Cal.—^Pennie v. Reis, Cal., 19 
S.Ct 149, 132 U.S. 464, 88 L.Ed. 
426. 

Rafferty v. U. S., C.A.Pa., 210 F.2d 
934. 

Ala—City of Birmingham v. Penuel, 
6 So.2d 728, 242 Ala 167. 

D.C.—Griffith V. Rudolph, 298 P. 672, 
64 App.D.C. 860. 

Ga—Green v. West, 9 S.E.2d 102, 62 
GaApp. 684. 

Ind.—^Klamm v. State ex rel. Carlson, 
126 N.B.2d 487. 

Iowa—^Nelson v. Board of Directors 
of Independent School District of 
Sioux City, 70 N.W.2d 656—Tal¬ 
bott V. Independent School Dist. of 
Des Moines, 299 N.W. 656, 230 Iowa 
949, 137 A.L.R. 234. 

Ky.—Miller v. Price, 189 S.W.2d 460, 
282 Ky. 611. 

La—^Bowen v. Board of Trustees of 
Police Pension Fund, App., 76 So. 
2d 430. 

Neb.—^Lickert v. City of Omaha, 12 
N.W.2d 644, 144 Neb. 76. 

Ohio.—State ex reL Odgers v. Gradl- 
son, App., 66 N.B.2d 923. 

50.26 Iowa—^Nelson v. Board of Di¬ 
rectors of Independent School Dis¬ 
trict of Sioux City, 70 N.W.2d 666— 
Talbott V. Independent School Dist. 
of Des Moines. 299 N.W. 666, 230 
Iowa 949, 137 A.L.R. 234. 

Neb.—^Lickert v. City of Omaha, 12 
N.W.2d 644, 144 Neb. 75. 

S.D.—^Tait V. Freeman, 67 N.W.2d 
620, 74 S.D. 620. 

Utah.—^Hansen v. Public Emp. Re¬ 
tirement System Bd. of Administra¬ 
tion, 246 P.2d 691. 

Betlrement age 

Raising retirement age or required 
length of ‘ service before retirement 
on pension is not precluded. 

La.—^Bowen v. Board of Trustees of 
Police Pension Fund, App., 76 So.2d 
430. 

50i28 Iowa—^Nelson v. Board of Di¬ 
rectors of Independent School Dis- 
1 trict of Sioux City, 70 N.W.2d 665. 
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that, although public officers or employees do not 
acquire vested pension or retirement rights by the 
mere enactment of the law providing for pension 
or retirement allowances,50.80 their rights thereun¬ 
der become vested at the time they accept employ¬ 
ment and enter on their duties,® 0.82 or at the time 
they become employed and thereby become mem¬ 
bers of the retirement system and make their first 
payments thereto,5®-^^ and that thereafter their pen¬ 
sion or retirement rights cannot be wholly destroyed 
by changes in the law.®0.86 This vested right of 
the employee, however, is only to a substantial and 
reasonable pension,® 0*8 8 and prior to the happening 
of the events or the contingency on which pa 3 rments 
are to be made, he does not have a vested right to 

Substitatioii of federal eooiai eeourlty 
Iowa.—^Nelson v. Board of Directors 
of Independent School District of 
Sioux City, supra. 

50.80 CaL—Jordan v. Betirement 
Board, San Francisco City and 
County Employees Retirement Sys¬ 
tem, 96 P.2d 973, 85 Cal.App.2d 653 
— ^Brooks V. Pension Board of City 
of Alameda, 85 P.2d 956, 30 Cal.App. 

. 2d 118-^Klench v. Board of Pension 
Fund Com'rs of City of Stockton, 

249 P. 46, 79 Cal.App. 171. 

50.32 CaL—^Wallace v. City of Fres¬ 
no, 265 P.2d 884, 42 Cal.2d 180— 

Packer t. Board of Retirement of 
Iios Angeles County Peace Officers* 

Retirement System, 217 P.2d 660, 85 
Cal. 2d 212-:^Kem v. City of Dong 
Beach, 179 P.2d 799, 29 Cal.2d 848. 

Rustad V. City of Dong Beach, 

264 P.2d 955, 122 Cal.App.2d 106— 

Hunter v. Sparling. 197 P.2d 807, 

87 Cal.App,2d 711—McCarthy v. 

City of Oakland, 141 P.2d 4, 60 Cal. 

App.2d 545—^Brooks v. Pension 
Board of City of Alameda, 85 P.2d 
956, 80 Cal.App.2d 118—Altken v. 

Roche, 192 P. 464, 48 CaLApp. 758. 

50.84 Pa.—^Baker v. Retirement Bd. 
of Allegheny County, 97 A.2d 231, 

874 Pa. 165. 

Before retirement 

Pa.—Hane v. Policemen*s Relief and 
Pension Fund of City of Pittsburgh, 

9 A.2d 789, 886 Pa. 540. 
trader ' eiristlng rules and regulatlotts 
As of the time the employee Joined 
the retirement fiind, his right to con¬ 
tinued membership therein, under the 
same rules and regulations existing 
at the time of his employment, was 
complete and vested. 

Pa.—^Baker v. Retirement Bd. of Al¬ 
legheny Cormty, 97 A.2d 231, 874 
Pa. 166. ^ „ 

Substltdte fund 

Degislature, which established a 
new pension fund as a substitute for 
the old fund, could not withdraw or 
fake away a member’s right in t^e 
old^fund, nor coiUd It withhold from 


any fixed or definite benefits ;®?-‘^® and'reasonable 
modifications and changes may be made in the 
pension or retirement system,^ even though detri¬ 
mental to the employee,®®-^2 and even though the 
pension law contains no express reservation of the 
right to repeal or modify the existing plan.®^*^^ 

In jurisdictions where a constitutional amendment 
provides that after a specified date membership in 
any pension or retirement system of the state or of 
a civil division thereof shall be a contractual rela¬ 
tionship, the benefits of which shall not be dimin¬ 
ished or impaired, rights acquired by m^bers in 
such a pension or retirement system cannot be con¬ 
stitutionally changed by subsequent le^slation;®^*^® 

McCarthy v. City of Oakland, 141 
P.2d 4, 60 Cal.App.2d 646—Jordan 
V. Retirement Board, San Francisco 
City aud County Employees Retire¬ 
ment System, 96 P.2d 978. 86 Cal. 
App.2d 663—^Brooks v. Pension 
Board of City of Alameda, 85 P.2d 
966, 30 Cal.App.2d 118. 

XTo inoonslsteiicy 

There is no inconsistency In hold¬ 
ing that a public employee has a vest¬ 
ed right to a pension but that the 
amount, terms, and conditions of the 
benefits may be altered. 

CaL—Allen v. City of Dong Beach, 
224 P.2d 792. 101 Cal.App.2d 15, 
appeal dismissed 72 S.Ct 45, 342 IT. 
S. 804, 96 D.Bd. 608. 

Permissible Changes 

(1) Although a city employee has- 
a vested right to a pension, the 
amount, terms, and conditions of the 
benefits may be altered. 

Cal.—Kern v. City of Dong Beach, 179 

P.2d 799, 29 Cal.2d 848. 

(2) Pensioner’s vested right was 
I held not impaired by legislation mere¬ 
ly withdrawing any right or option to 
earn a bonus by continuing In em¬ 
ployment after becoming eligible for 
retirement. 

CaJ.—^Rustad v. City of Dong Beach, 
264 P.2d 966, 122 CaLApp.2d 106— 
Allen V. City of Dong Beach, 224 P. 
2d 792, 101 Cai.App.2d 16, appeal 
dismissed 72 S.Ct. 45, 842 U.S. 804, 
96 D.Bd. 608. 

50.44 CaL—^Packer v. Board of Re¬ 
tirement of Dos Angeles County 
Peace Officers’ Retirement System, 
217 P.2d 660, 85 Cal.2d 212—Kem 
V. City of Dong Beach, 179 P.2d 
799, 29 CaL2d 848. 

50.46 N.Y.—^Fisher v. New York 
State Emp. Retire^ment System, 110 
N.Y.S.2d 16, 279 App.Dlv. 31^, af¬ 
firmed no N.E.2d 783, 304 N.Y. 899. 
^terest rate on deposits 
• Wliere statute providing for the 
reduction of the rate of interest on 
additional deposits by a member of 
the state employees retirement sys- 


It the mandatory provisions as to oon- 

tributlons. 

Pa— K&ae v. Policemen’s Relief and 
Pension Fund of City of Pittsburgh, 
9 A.2d 739, 886 Pa 540. 

50.36 Cal.—Wallace v. City of Fres¬ 
no, 265 P.2d 884, 42 Cal.2d 180— 
Paoker v. Board of Retirement of 
Dos Angeles County Peace Officers* 
Retirement System, 217 P:2d 660, 
35 CaL 2d 212—Kem v. City of Dong 
Beach, 179 P.2d 799, 29 CaL2d 848. 

Rustad V. City of Dong Beach, 
264 P,2d 966, 122 CaLApp.2d 106— 
Hunter v. Sparling, 197 P.2d 807, 87 
Cal.App.2d 711—^McCarthy v. City 
of Oakland, 141 P.2d 4, 60 Oal.App. 
2d 646. 

50.38 Cal.—^Rustad v. City of Dong 
Beach, 264 P.2d 965, 122 Cal.App. 
2d 106—^Allen v. City of Dong 
Beach, 224 P.2d 792, 101 CaLApp. 
2d 15, appeal dismissed 72 S.Ct. 45, 
342 XT.S. 804, 96 D.Ed. 608—Brooks 
V. Pension Board of City of Alame¬ 
da 86 P.2d 956, 80 CaLApp.2d 118. 

50.40 Cal.—^Packer v. Board of Re¬ 
tirement of Dos Angeles County 
Peace Officers* Retirement System, 
217 P.2d '660, 85 Cal.2d 212—Casser- 
ly V. City of Oakland. 56 P.2d 237, 6 
Cal.2d 64. 

Rustad V. City of Dong Beach, 
264 P.2d 966, 122 CaLApp.2d 106 
—^Allen V. City of Dong Beach, 224 
P.2d 792, 101 CaLApp.2d 16. ap¬ 
peal dismissed 72 S.Ct. 45, 842 XJ.S. 
804, 96 D.Ed. 608——McCarthy v. City 
of Oakland, 141 P.2d 4, 60 Cal.App. 
2d 546—Jordan v. Retirement 
Board, San Francisco City and 
County Employees Retirement Sys¬ 
tem. 96 P.2d 973, 36 CaLApp.2d 653 
—^Brooks V. Pension Board of City 
of Alameda 85 P.2d 956, 80 Cal. 
App.2d 118—Altken V. Roche, 192 P. 
464, 48 CaLApp. 763. 

50.42 CaL—^Alleh v. City of Dong 
Beach, 287 P.2d 765—^Packer v. 
Board of Retirement of Dos Ange¬ 
les County Peace Officers* Retire¬ 
ment System, 217 P.2d 660, 86 CaL 
2d 212. 
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but employees who were employed prior to the ef¬ 
fective date of the amendment have no vested pen¬ 
sion or retirement rights prior to their retirement 
or occurrence of other event maturing their right 
to a pension. 50 . 4 s 
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Where the eVent or cdntingency entitling the em¬ 
ployee to a' pension or retirement allowance has 
occurred, it is generally held,®^ in some jurisdictions, 
under statutes expressly giving to a public employee 
who has been granted a pension or retirement al¬ 
lowance a vested right thereto,®^*® that the public 


tern, from four to two per cent, was 
enacted prior to the efCectlve date of 
the constitutional amendment, mem¬ 
bers had no contractual or vested 
riarhts, and therefore the legislature 
had power to reduce the rate of in¬ 
terest. 

N.T.—Hennessey v. Moore, 77 N.T.S. 

2d 868, 273 App.Div. 177. 

Procedure for revooatiou 
Commissioner’s revocation of pen¬ 
sion affects vested property right; so 
that his mere determination to revoke 
pension on hearsay evidence, without 
giving pensioner any hearing or op¬ 
portunity to present evidence is in¬ 
valid. 

N.T.—Curtin v. Dorman, .68 N.T.S.2d 
562, modified on other grounds 49 
N.Y.S.2d 1, 268 APP.D1V. 770. 

50.48 N.T.—Day v. Mruk, 126 N.T. 
S.2d 862, 288 App.Div. 288, affirmed 
121 N.B.2d 362, 807 N.T. 349. 

Cox V. McBlligott, 298 N.T.S. 805, 
168 Misc. 619, affirmed 12 N.E.2d 
698, 276 N.T. 604, certiorari denied 
58. act. 946, 304 tX.S. 564, 82 D.Bd. 
1580. 

51. CaL—Kem v. City of Ltong 
Beach, 179 P.2d 799, 29 Cal.2d 848 
—Casserly v. City of Oakland, 56 
P.2d 237, 6 Cal.2d 64. 

Malone v. City of Los Angeles, 
272 P.2d 796, 126 Cal.App,2d 447— 
Jordan v. Retirement Board, San 
Prancisco City and Cotinty Em¬ 
ployees Retirement System, 96 P. 
2d 978, 85 Cal.App.2d 653—^Klench 
V. Board of Pension Fund Com’rs 
of City of Stockton, 249, P. 46, 79 
CahApp. 171. 

Fla.—State ex reL Warren v. City of 
Miami, 15 So.2d 449, 168 Fla. 644— 
State ex reL Stringer v. Lee, 2 So. 
2d 127, 147 Fla. 87—State ex reL 
Holton V. City of Tampa, 169 So. 
292, 119 Fla. 656; 98 A.L.R. 501. 
Ga.—West v. Trotzier, 196 S.E. 902, 
185 Ga. 794. 

Ind.—Klamm v. State ex reL Carlson, 
126 N.B.2d 487. 

Iowa.—^Rockenfield v. Huhl, 46 N.W. 
2d 17, 242 Iowa 213—^Lamb v. City 
of Boone, 21 N.W.2d 462, 237 Iowa 
273, 162 AL.R. 1465—Talbott v. 
Independent School Dlst. of Des 
Moines, 299' N.W. 556, 230 Iowa 
949, 187 AL.R 234—^Lage v. City 
of Marshalltown, 285 N.W. 761, 212 
Iowa 53, followed in Campbell v. 
City of Marshallto-wn, 285 N.W. 764. 
Ely.—^Board of Education of Louis¬ 
ville V. City of Louisville, 157 S.W. 
2d 887, 288 Ky. 656. 

N.T.—Day v. Mruk, 121 NJBL2d 862, 


807 N.T. 849—Roddy v. Valentine, 
197 N.B. 260, 268 N.T. 228. 

Cox V. McBlligott, 298 N.T.S. 806, 
163 Misc. 619, affirmed 12 N.E.2d 
698, 276 N.T. 604, certiorari denied 
68 S.Ct 945, 804 U.S. 664, 82 L.Ed. 
1580. 

Pa.—^Hickey v. Pension Bd. of City 
of Pittsburgh, 106 A.2d 233, 878 
Pa. 800—^Bausewlne v. City of Phil¬ 
adelphia Police Pension B\ind Ass’n, 
10 A.2d 446, 337 Pa. 267—McBride 
V. Retirement Board of Allegheny 
County, 199 A. 180, 880 Pa. 402— 
Retirement Board of Allegheny 
County V. McGovern, 174 A. 400, 816 
Pa. 161. 

Maneese v. Pension Bd., Com.PL, 
101 Plttsb.Leg.J. 889. 

Utah.—^Newcomb v. Ogden City Pub¬ 
lic School Teachers’ Retirement 
Commission, 248 P.2d 941—^Driggs 
' V. Utah State Teachers Retirement 
Board, 142 P.2d 667, 106 Utah 417. 
rorzner rule 

It was held in some of the earlier 
cases that an employee did not ac- 
auire a vested right to a pension 
granted by a municipality. 

CaL—^Richards v. Wheeler, 61 P.2d 
, 486, 10 Cal.App.2d 108. 

,61.5 Ohio.—State ex rel. McLean v. 

• Retirement Bd., Public Emp. Re- 
: tlrement Fund, 119 N.B.2d 70, 161 
Ohio St 827—State ex reL White v. 
City of Cleveland, 18 N.B.2d 807, 
186 Ohio'St 18. 

State ex rel. Richmond v. Ren¬ 
ner, App., 121 N.B.2d 443—State ex 
reL Simmons v. Wieber, App., 68 
N.E.2d 134, affirmed 60 N.E.2d 687, 
145 Ohio St 121. 

Thatcher v. Hogan, Com.PL, 121 
N.E.2d 130. 

Statute held ‘ralld 

Ohio.—State ex reL Lemperle v. Mc- 
. Intosh, 60 N.E.2d 786, 145 Ohio St 
107. 

Piurposeii of statute 
, One of the purposes of vested right 
pension statute was to prevent pen¬ 
sion trustees from impairing right 
to a pension granted after the effec¬ 
tive date of statute, but existence of 
such purpose does not prevent exist¬ 
ence of further, purpose to give e. 
vested right to a pension at a fixed 
rate. 

Ohio.—State ex rel. Etenrahan v. Zup- 
‘ nik, Com.PL, lll .N.E.2d 42, affirmed 
. Ill N.E.2d 405, 95 Ohio App. 867, 
affirmed 117 N.B.2d 689, 161 Ohio 
St 43. 

Statutovy sanction 
The statutes, which became effec¬ 
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tive on May 26, 1937, add statutory 
sanction to the vesting of rights of 
policemen’s and firemen’s pensions 
granted subsequent to that date. 
Ohio.—State ex reL Hanrahan v. Zup- 
nik, 117 N.E.2d 689, 161 Ohio St 
43. 

Former rule 

Prior to the enactment of the 
•Vested right” statutes in 1987, a 
public employee did not have a vest¬ 
ed right to a pension or retirement 
allowance awarded him, even though 
he had made compulsory contribu¬ 
tions to the fund, and his rights 
thereto could be adversely affected 
subsequent to the award. 

Ohio.—State ex rel. Carroll v. Mc¬ 
Carthy, 41 N.B.2d 863, 139 Ohio 
St 664—^Mell v. State ex rel. Fritz, 
199 N.B. 72, 130 Ohio St 806. 

Dependent parent of deceased po¬ 
liceman could not invoke vested right 
statute to aid her in securing pension 
from police relief fund where statute 
became effective after provision for 
pension of dependent parents was re¬ 
pealed and, as to such parents, pen¬ 
sion was a mere gratuity. 

Ohio.—State ex reL Fangman v. Po¬ 
lice Relief Fund of City of Cincin¬ 
nati, 50 N.E.2d 609, 72 Ohio App. 51. 

Allowance before or after statute 

(1) The statute providing that 
.granting of pension pursuant to rules 
adopted by municipal trustees shall 
operate to vest a right in pensioner 
applies only to pensions granted sub¬ 
sequent to effective date of statute. 
Ohio.—State ex rel. Carroll v. Mc¬ 
Carthy, 41 N.B.2d 863, 189 Ohio St 
654. 

(2) The vested interest statute de¬ 
prives trustees of pension fund of 
power to take away or impair the 
right to a subsequently granted pen¬ 
sion, but does not affect the trustees’ 
right to pass rules altering pension 
previously granted. 

Ohio.—State ex rel. Lemperle v. Mc¬ 
Intosh, 60 N.E.2d 786, 146 Ohio St 
107. 

(3) Retired employees a'warded 
pensions after effective dates of stat¬ 
utes vesting rights to pensions in per¬ 
sons granted them acquired vested 
right to. pensions, which were not 
taken away or adversely affected by 
such subsequent statutes or rules of 
trustees of the pension funds in¬ 
volved. 

Ohio.—State ex reL Cunat v. Trustees 
of Cleveland Police Relief & Pen- 
, Sion Fund, 79 N.E.2d 816, 149 Ohio 




§ 252 CONSTITUTIONAL LAW 

oflSicer or employee has an indefeasible vested prop¬ 
erty right to a pension or retirement allowance, 
especially where the officer or employee has made 
voluntary contributions to the fund.®^*^^ Ordinari¬ 
ly, in the absence of statutory reservations, the 
pensioner’s rights may not legally be diminished or 
otherwise adversely affected by subsequent legisla¬ 
tion,although where a fluctuating pension 
based on the salaries of comparative employees is 
provided for, a pensioner’s payments may be reduced 
by legislation reducing the salaries of active em¬ 
ployees,62 and in some jurisdictions the legislature 
may from time to time change the amount of retire¬ 
ment pay, as. long as entire deprivation is not 
thereby attempted.62.2 ju some of the jurisdictions 
a vested right to a pension arises where the em¬ 
ployee has made the required contributions, served 
the minimum time required, and reached the retire- 
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ment age, even though he continues in his employ¬ 
ment and does not retire at that time,62.4 qj. 'v^here 
he has made the required contributions and served 
the minimum time required, but has not reached the 
retirement age.62.6 In others, an employee does not 
have a vested right to a pension or retirement al¬ 
lowance where he has served the minimum time 
required but has not reached the retirement age,62.s 
or where he is eligible for retirement but has not 
retired.62»io it has also been held that where a 
retired employee is considered still an employee and 
subject to possible future duties, his pension rights 
may be changed to his detriment without violating 
any vested right. 62 .H 2 

Vested rights in pension or retirement allowances 
have been held to arise in favor of the participants 
by reason of their payment of a voluntary con¬ 
sideration into the fund;62.l4 the fact that 


St. 477, reheard 82 N.EL2d 743, 150 
Ohio St 877. 

(4) Retired employees awarded 
pensions prior to effective dates of 
statutes vesting rights to pensions 
in persons granted them did not have 
a vested right to their pensions, and 
their pension rights could be taken 
away or adversely affected by legisla¬ 
tion or rules of the trustees of the 
pension funds involved enacted subse¬ 
quent to the ^'vested rights'* statutes. 
Ohio.—State ex rel. Gunat v. Trustees 
of Cleveland Police Relief & Pen¬ 
sion Fund, 82 K.E.2d 743, 150 Ohio 
St. 377. 

State 6Z reL Hanrahan v. Zupnik, 
Com.PL, 111 N.F.2d 42, affirmed 
111 N.B.2d 405, 96 Ohio App. 367, 
affirmed 117 N.B.2d 689, 161 Ohio St 
43. 

Aotual grant of pension 
Under statute which permitted, but 
did not require, employee to retire 
at a specified age, an employee who 
reached the specified age but did not 
file an application for retirement and 
a pension until after a statute ad¬ 
versely affecting his pension rights 
had been enacted, did not have a vest¬ 
ed right under the prior law. 

Ohio.—State ex rel. West v. Waldner, 
87 N.B.2d 265, 162 Ohio St 109. 

51.10 Fla—State ex rel. Stringer v. 
Lee, 2 So.2d 127, 147 Fla. 87. 

61.15 Ind.—^Klamm v. State ex rel. 

Carlson, 126 N.B.2d 487. 

Ry.^Board of Education of Louis¬ 
ville V. City of Louisville, 167 S.W. 
2d 837, 288 Ky. 656. 

N.Y.—Roddy V. Valentine, 197 KB. 
260, 268 N.T. 228. 

Ohio.—State ex reL McLean v. Re¬ 
tirement Bd., Public Bmp. Retire¬ 
ment Fimd, 119 K.E.2d 70, 161 Ohio 
St 827—State eX rel. Cunat v. Trus¬ 
tees of Cleveland Police Relief & 
Pension Fund, 79 KJB3.2d 316; 149 


Ohio St 477, reheard 82 N.B.2a 743, 
160 Ohio St 877. 

Pa—^Retirement Board of Allegheny 
County v. McGovern, 174 A. 400, 316 
Pa 161. 

Maneese v. Pension Bd., Com.PL, 
101 Plttsb.Leg.J. 389. 

Utah.—Driggs v- Utah State Teach¬ 
ers Retirement Board, 142 P.2d 
667, 106 Utah 417. 

Substitute plan 

The legislature may not provide for 
termination of a retirement system 
unless a substantial substitute is 
provided for in lieu of the loss of 
benefits sustained by pensioners or 
annultanta 

Utah.—^Newcomb v. Ogden City Pub¬ 
lic School Teachers* Retirement 
Commission, 243 P.2d 941. 
Permissible changes 
The legislature may strengthen the 
actuarial fibers qf the pension plan, 
but it cannot break Its bonds; the 
permissible changes, amendments, 
and alterations can apply only to con¬ 
ditions in the future and never to the 
past. 

Pa—Hickey v. Pension Bd. of City 
of Pittsburgh, 106 A.2d 23$, 378 Pa 
800. 

63. CaL—Allen v. City of Long 
Beach, 287 P.2d 766—Casserly v. 
City of Oakland, 66 P.2d 237, 6 Cal. 
2d 64. 

52.2 Fla—Stats ex roL Holton v. 
City of Tampa, 159 So. 292, 119 
Fla 566, 98 A.L.R. 601. 

Beductloa held, reosonabls 
Act which reduced x^ensions of re¬ 
tired firemen of city of Tampa to 
one hundred ’ dollars a month was 
held not unconstitutional as impair¬ 
ing vested right of retired flremkn 
who under prior statutes was enti¬ 
tled to seventy-five per cent of aver¬ 
age monthly salary for period of one 
year preceding Retirement which 
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amounted to a pension of three hun¬ 
dred twelve dollars and fifty centa 
monthly, since reduced amount was 
not unreasonably low. 

Fla—State ex reL Holton v. City of 
Tampa, supra 

62.4 Pa—Bausewine v. CHy of Phil¬ 
adelphia Police Pension Fund 
Ass*n, 10 A.2d 446, 837 Pa 267. 

52.6 Pa—^Bfickey v. Pension Bd. of 
City of Pittsburgh, 106 A.2d 233, 
378 Pa 800. 

Other employmeiit 

Statutory amendment suspending 
pension payments if pensioner ac¬ 
cepts employment with specified gov¬ 
ernmental units cannot affect vested 
right to pension of employee who, at 
time amendment was enacted, had 
served the minimum time required, 
but who had not reached the retire¬ 
ment age. 

Pa—Hickey v. Pension Bd. of City 
of Pittsburgh, supra 

62.5 S.D.—^Tait V. Freeman, 67 K.W^ 
2d 620, 74 S.B. 620. 

52.10 Iowa—^Talbott v. Independent 
School Dist of Des Moines, 299 N. 
W. 666, 230 Iowa 949, 137 A.L.IL 
234. 

52.12 Ala—City of Birmingham v^ 
Penuel, 5 So.2d 723, 242 Ala 167. 

52.14 nL—^Keegan v. Board of Trus¬ 
tees of Ill. Municipal Retirement 
Fund, 107 N.B.2d 702, 412 IlL 430. 
Ind.—Jensen v. Pritchard, 90 N.B.2<1 
618, 120 Ind.App. 439, rehearing 
denied 91 N.E.2d 346, 120 IndApp. 

Mo.—State ex rel. Phillip v. Public 
School Retirement System of City 
of St Louis, 262 S.W.2d 669. 
Ck>xnpul 80 Z 7 oontxlbutlosuii to stat¬ 
utory pensions, retirement allow¬ 
ances, or benefits for employees are 
not voluntary consideration. 
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participation by public officers or employees in a 
pension or retirement system is compulsory, as 
where mandatory deductions are taken from their 
salaries for the fund, confers no vested right on 
the participants,52.16 except, however, that a right 
given by the pension system to contributors to a 
refund of a specified portion of the amount paid 
in if they cease their employment before retirement 
is a vested right which the legislature cannot de- 
stroy.52*i6 

! Interests of third persons* Pension provisions for 
public employees, provided as a. part of the em¬ 
ployee’s compensation, and which as part of the 
benefits offered include interests created for third 
persons,52.20 such as the widow of the em- 
ployee,52.22 not confer separate vested rights on 
such third persons prior to the happening of the 
contingency on which their interest accrues. On 
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the happening of the contingency, however, the 
right to a pension becomes vested in the third person 
and such right may not be impaired by subsequent 
action of the legislature or’other authority.52.24 in 
some jurisdictions, pension benefits provided for an 
employee’s widow vest at the time of his retirement 
and cannot be altered to the widow’s detriment by 
legislation enacted prior to the death of her hus- 
band.52.26 in others, pension rights provided for 
third persons vest on the death of the employee,52.28 
but prior to that time they are not vested and may 
be modified or wholly eliminated by le^slation.52.80 
Where the pension plan provides for payment of the 
pension to the widow of a deceased employee until 
her death or remarriage and thereafter to the 
children of the deceased employee until they shall 
have married or attained a specified age, the pen¬ 
sion rights of the children, although deferred as to 


IlL—^Keegan v. Board of Trustees of 
Ill. Municipal Retirement Fund, 107 
K.R2d 702. 412 IIL 480. 

Bleotiv» xiglLt 

Where a statute creates a pension 
or an annuity fund and confers an 
elective right as to participation 
therein on the individual participant, 
the participant's contributions are 
voluntary consideration and create 
vested contractual rights, 
in. —^Keegan v. Board of Trustees of 
IIL Municipal Retirement Fund, 
supra. 

XSleddoa to ooxni^ly with cosiipiilsovy 
partiLdpatiOfL 

Where statute provided for death 
benefits for employees of participat¬ 
ing municipalities and such em¬ 
ployees were compelled to partici¬ 
pate and their contributions were re¬ 
quired to be deducted from their sal¬ 
aries by the municipality, although 
employees of a certain municipality 
held an election and voted unani¬ 
mously to participate in the fund, 
such election did not constitute vol¬ 
untary participation, and employees 
acquired no vested contractual rights 
in the fund. 

IIL—^Keegan v. Board of Trustees of 
IIL Municipal Retirement Fund, 
supra. 

62.16 U.S.—Pennle v. Reis, Cal., 10 
S.Ct. 149, 182 U.S. 464, 83 RFd. 
426. 

Rafferty v. U. S., CLA.Pa., 210 F. 
2d 934—Maclieod v. Fernandez, C. 
aA.Puerto Rico, 101 F.2d 20, certi¬ 
orari denied 60 S.Ct. 72, 308 U.S. 
561, 84 L..Bd. 471. 

Ala.~City of Birmingham v. Penuel, 
5 So.2d 723, 242 Ala. 167. 

D.C.—Griffith v. Rudolph, 298 F. 672, 
64 APP.D.C. 350. 

Ga.—Green v. West, 9 S.R2d 102, *62 
Ga.App. 584. 


Ill.—^Keegan v. Board of Trustees of 
IIL Municipal Retirement Fund, 
107 N.B.2d 702, 412 IIL 430. 

Ind.—^Klamm v. State ex rel. Carlson, 
126 br.E.2d 487. 

Iowa.—^Nelson v. Board of Directors 
of Independent School District of 
Sioux City, 70 N.W.2d 565. 

Ky.—^Board of Education of I^ouis- 
ville V. City of Louisville, 167 S.W. 
2d 337, 288 Ky. 656. 

La—Bowen v. Board of Trustees of 
Police Pension Fund, App., 76 So. 
2d 430. 

Minn.—Johnson v. State Employees' 
Retirement Ass'n, 292 N.W. 767, 
208 Minn. 111. 

Neb.—Lickert v. City of Omaha, 12 
N.W.2d 644, 144 Neb. 76. 

N.J.—^Passaic Nat. Bank & Trust Co. 
V. Eelman, 183 A. 677, 116 N.J.Law 
279 —^Plunkett v. Board of Pension 
Com'rs of City of Hoboken, 173 A. 
923, 113 N.J.Law 280, affirmed 176 
A. 841, 114 N.J.Law 278. 

Ohio.—State ex rel. Odgers v. Gradl- 
son, App., 66 N.B.2d 923. 

Tex.—City of Dallas v. Trammell, 101 
S.W.2d 1009, 129 Tex. 150, 112 AL. 

R. 997. 

68.18 EZy.—City of Louisville v. 
Board of Education of Louisville, 
163 S.W.2d 23, 291 Ky. 7. 

S2J20 Cal.—^Packer v. Board of Re¬ 
tirement of Los Angeles County 
Peace Officers’ Retirement System, 
217 P.2d 660, 85 Cal.2d 212. 

68.28 U.S.—Pennie v. Reis, CaL, 10 

S. Ct 149, 132 U.S. 464, 33 L.Ed. 426. 
Cal.—^Packer v. Board of Retirement 

of Los Angeles County Peace Of¬ 
ficers* Retirement System, 217 P.2d 
660, 35 Cal.2d 212. 

Chaney v. Los Angeles County 
Peace Officers' Retirement Board, 
183 P.2d 735, 69 Cal.App.2d 413, 
motion denied 148 P.2d 707, 61 
CaLApp.2d 701. 
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62.84 CaL—^Packer v. Board of Re¬ 
tirement of Los Angeles County 
Peace Officers' Retirement System, 
217 P.2d 660, 35 Cal.2d 212. 

McCarthy v. City of Oakland, 
141 P.2d 4, 60 CaLApp.2d 646—Vero 
V. Sacramento City Employees* Re¬ 
tirement System, 107 P.2d 82, 41 
CaLApp.2d 482. 

Ga.—West v. Anderson, 1 S.E.2d 671, 
187 Ga. 687. 

Judiolal deteormiaubtloa 
Pension claim of widow placed in 
repose at specified amount per month 
by final judgment of court becomes a 
vested right, which cannot constitu¬ 
tionally be changed. 

Fla.—State ex rel. Warren v. City of 
Miami, 15 So.2d 449, 153 Fla. 644. 

Death of hashaaxd 

Under by-law of incorporated fire¬ 
men's pension association providing 
that widow of a member killed while 
in discharge of his duty shall be en¬ 
titled to apply for a pension, when 
member was killed in discharge of 
duty widow's right to pension became 
a vested right. 

Pa—^Linaka v. Firemen's Pension 
Fund of Philadelphia^ 31 A2d 122, 
346 Pa 459. 

52.20 Ga—West v. Anderson, 1 S.E. 
2d 671, 187 Ga 587. 

52.28 Cah—^English v. City of Long 
Beach, 272 P.2d 875, 126 Cal.App. 
2d 414. 

52.30 CaL—^Packer v. Board of Re¬ 
tirement of Los Angeles County 
Peace Officers' Retirement System, 
217 P.2d 660, 35 CaL2d 212. 

Jordan v. Retirement Board, San 
Francisco City and County Em¬ 
ployees Retirement System, 96 P.2d 
973, 35 CaI.App.2d 653. 

ICy.—Arnold v. Browning, 171 S.W. 
2d 239, 294 Ky. 164. 
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the time of enjo 3 nQicnt until the death or remarriage 
of the widow, are vested with respect to the amount 
payable and entitled to protection from the death 
of the father and on the remarriage of the 
widow, the pension rights of the children become 
vested, and they are not affected or lost by the sub¬ 
sequent adoption of the children by the step- 

father.52*34 

As against administrator of fund. The rights of 
a benefidaiy under an existing pension or retire¬ 
ment act have been held to be vested as against the 
officer or board administering the fund.52.36 

§ 253. -Bbxmties 

Nd persoji has a vested right to a bounty until It 
has been earned or actually paid; and prior to that time 
it is revocable at the will of the grantor. 

No person has a vested right to a bounty®^ mitil 


it has been eamed>5^ or, where it is a mere gratuity, 
until payment has actually been made and prior 
to that time it is revocable at the will of the gran- 
tor.54.10 An act providing for the pa 3 rment of 
bounties does not impair vested rights.55 The repeal 
of a boimty act does not affect claims already ac¬ 
crued, but simply prevents future claims from ac- 
cruing.56 

§ 254. Rights of Action and Defenses 

Causes of action which have not yet accrued are not 
vested and may be abolished, but an existing right of 
action which has accrued under the rules of the com¬ 
mon law or in accordance with Its principles is a vested 
property right. A defense which Involves substantial 
equities Is vested, but technical defenses may be cut off. 

Causes of action which have not yet accrued are 
not vested and may be abolished,57 and where a 
cause of action never existed, its denial by the legis- 


52.32 CaL—^Bntgrllsh v. City of liong’ 
Beach, 272 P.2d 376, 126 CaLApp. 
2d 414. 


62.34 CaL—^Malone v. City of LiOS 
Angreles, 272 P.2d 796. 126 CaLAPp. 
2d 447. 

52.38 Mo.—Stato ez rel Police Re¬ 
tirement System of City of St. 
Louis V. Murphy. 224 S.W.2d 68, 359 
Mo. 864. 


53. Cal.—^Pennie v. Reis, 22 P. 176. 
80 Cal. 266. 

Kan.—Jefferson County, v. Hudson, 
20 Kan. 71. 

Nature of bounties srenerally see 
Bounties 5 1* 


Baoefits fov war veteranji and de- 
ponijdeiuts 

<1) Veterans* benefits are gmtiii- 
ties and establish no vested rigrhts 
in the recipient. 

N.T.—In re Oreffg-, 100 N.Y.S.2d 762, 
198 Misc. 778. 


(2) No vested riffht to pension for 
war veterans see supra § 262. 

Boatus for war vetereais 
lU.—People ex rel. Mosco V. Service 
Recosrnition Bd., 86 N.K2d 357, 403. 
ni. 442. 

N.Y.—Kohn v. Bates, 90 N.T.S.2d 
391, 276 App.Div. 431, affirmed 92 
N.B.2d 60. 806 N.T. 722. 


64. Mich.—In re Canfield, 67 N.W. 

807, 98 Mich. 644. i 

12 C.J. p 972 note Si. 

S4A N.T.—Kbhn v. Bates, 90 N.T.S.J 
2d 891, 276 App.Diy. 431, affirmed 92' 

.. N.B.2d 60, 80. N.Y. 722. 


54.10 N.T.—Kohn v. Bates, supra. 

55. Ohio.—State V.. Harris, 17 Ohio 
St. 608. 


56. Cai.—BicJ:erdike v. State. 78 P. 
270, 144 Cai: 681. 

57,. U.a—Maffee v. U- B.,' 68 Ct^CL 
771. r . i . . . 


Arlz.—^Puterbaugh v. Gila County, 46 
P.2d 1064, 46 Ariz. 567. 

Cal.—^Porsman v. Colton, 28 P.2d 
429, 186 CaLApp. 97. 

La.—^Paul V. Nolen, App., 166 So. 
609. 

Mich.—^Mackin v. Detrolt-Tlmken 
Axle Co., 163 N.W. 49, 187 Mich. 8. 
Tex.—^Texas Employers’ Ins. Ass’n 
V. Mor^ran, Com.App., 295 S.W. 588. 

Ifsst of sight to abolish 

Test as to whether legislature may 
ahollsh cause of action is whether 
invasion of private right is justified 
by some recognized public interest 
to be served. 

N.Y.—^Fearon v. Treanor, 288 N.Y.S. 
368, 248 App.Div. 226, affirmed 6 N. 
B.2d 816, 272 N.Y. 268, 109 A.L.R 
1229, reargument denied 7 N.E.2d 
677, 273 N.Y. 528, 109 A.L.R. 1229, 
remittitur amended 8 N.E.2d 86, 
273 N.Y. 645, appeal dismissed 67 
S.Ct. 938, 801 U.S. 677, 81 L.Bd. 
1332, rehearing denied 58 SLOt 6, 
302 U.S. 774, 82 L.Bd. 60.0. 

Breaioh of oontxaot to marry 
Statute abolishing actions for 
breach of contract to marry is Con¬ 
stitutional as to contracts made aft¬ 
er enactment of statute, in view of, 
abuses connected therewith and fact 
that matters pertaining to marriage 
have always been under legislative 
control. 

N.Y,—^Pearon v. Treanor, supra. 

Pa.—^McMullen v.- Nann^ 49 Pa. 
Dist. A Co. 616.' 

Alienatioii, of atfectloiuik 
The abolition* of actiofis for aliena¬ 
tion of affections is not isubject to 
constitutional objection as impairing 
property rights. 

Pa.—^McMullen v. Nannah, supi^ 

A right of action for a tort to hap¬ 
pen, in the future istnot property and' 
may he abrogated by the legislature. 
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Mich.—^Kaiser v. North, 289 N.W. 
326, 292 Mich. 49—^Naudzius v. 
Lahr, 234 N.W. 581, 263 Mich. 216, 
74 A.L.R. 1189. 

Xnjnxy to guest 

A guest has no vested right prior 
to the Infliction of an injury and can¬ 
not object to legislation, restricting 
his right by limiting it to gross neg¬ 
ligence as a ground of recovery, 
which became effective before the in¬ 
jury. 

Ill.—Clarke v. Storchak, 52 N.B.2d 
. 229, 384 IlL 664, appeal dismissed 
64 S.Ct. 1270, 322 U.S. 713, 88 L. 
Ed. 1666. 

Bight of action for wrongful death 
may be withdrawn or modified by 
statute. 

Ala.—^Pickett v. Matthews, 192 So. 

261, 238 Ala. 542. 

Seduotioa 

Statute abolishing civil action for 
seduction as against public policy is 
constitutional, since at common law 
woman seduced had no cause of ac¬ 
tion against seducer. 

N.Y^—Pearon v. Treanor, 288 N.Y.S. 
868 , 248 App.Div. 225, affirmed 5 
N.E.2d 815, 272 N.Y. 268, 109 A.L. 
R 1229, reargument denied 7 N.B. 
2d 677, 278 N.Y. 628, 109 A.L.R. 
1229, remittitur amended 8 N.E.2d 
36, 273 N.Y. 646, appeal dismissed 
67 S.Ct. 933, 801 U.S. 677, 81 L.Ed. 
1332, rehearing denied 68 S.Ct. 6, 
302 U.S. 774, 82 L.Ed. 600. 

Value of cuLOther's servloes 

CD Before a cause of action has 
accrued, a parent has no vested right 
to the value of a minor’s services, 
Iowa.—Hilsinger * v, Zimmerman 

Steel Co., 187 N.W. 493, 193 Iowa 
• 708. 

Mich,—Wall v. Studebaker Corpora¬ 
tion, 189 N.W. 68, 219 Mich. 434. 
(2) Nor has a husband a vested 
right to the value of his wife’s serv¬ 
ices. 
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lature violates no constitutional rifflit.57.6 On the invested him with a right against another in the 

other hand, an existing right of action which has nature of a personal charge, which a repeal of the 

accrued to a person under the rules of the common statute before judgment cannot impair, must show 

law, or in accordance with its principles,^^ or that the right has been vitalized by some personal 

which springs from contract,58-5 is a vested prop- equity underl 3 ring the law, or arising on it.^^.io 
erty right in the same sense in which tangible things Generally, a right of action given by statute may 
are property and may not be destroyed or impaired be away at any time, even after it has ac¬ 
hy legislation. A party who avers that a statute has crued,®^ and after proceedings have been com- 


Mo.—Sharp v. Producers* Produce 
Co., 47 S.W.2d 242, 226 Mo.App. 189. 

67.5 L€u—^T hompson V. Vestal Lum¬ 
ber & Mfsr. Co., App., 16 So.2d 
694, affirmed 22 So.2d 842, 208 La. 
83. 

Bl^rht of llXegltlzaate to sua 
Where devolution of rights of ac¬ 
tion for death existed only because 
of statute, Legislature in denying to 
illegitimate children, not legitimated 
as provided by statute, the right to 
sue for damages for father*s death, 
violated no constitutional provision, 
and did not deprive them of a vested 
right. 

La.—^Thompson v. Vestal Lumber & 
Mfg. Co., supra. 

58. U.S.—Hutton v. Autorldad Sobre 
Hogares De La Capital, I>.C.Puerto 
3EUCO, 78 P.Supp. 988—U. S. v. 
Standard Oil Co. of California, B. 
CCaL, 21 F.Supp. 645, affirmed C. 
C.A., 107 P.2d 402, certiorari de¬ 
nied 60 S.Ct 469, 809 U.S. 654, 84 
L.£Id. 1003, rehearing denied 60 S. 
Ct. 708. 309 U.S. 697, 84 L.Ed. 1036, 
certiorari denied 60 S.Ct 715, 309 

U.S. 673, 84 L.Bd. 1019—Harris v. 
U. S., D.C.Idaho, 5 F.Supp. 868, 
reversed on other groimds, C.CA., 
76 F.2d 1010, affirmed 80 F.2d 612. 

Muir V. LouisvlUe & N, IL Co., 
B.aKy., 247 F. 888. 

Ala.—^In re Opinion of the Justices, 
67 So.2d 417, 259 Ala. 624. 

CaL—Callet v. Alioto, 290 P. 4'38, 210 
CaL 65. 

Anderson v. Ott, 15 P.2d 526, 
127 Cal.App. 122. 

Conn.—^Massa v. Nastrl, 8 A.2d 889, 
126 Conn. 144, 120 A.L.R. 939— 
Siller V. Siller, 151 A. 524, 112 Conn. 
146. 

Ky.—^Kentucky Home Life Ins. Co. v. 
Johnson, 98 S.W.2d 868, 263 Hy. 
787. 

La.—^Hhiris V. Monroe Building & 
Loan Aiss’n, App., 154 So. 603, 
firmed 169 So. 843, 186 La 289* 
Mich.—Cuslck v, Feldpausch, 243 N. 
W. . 226, 269 Mich. 849—Corpus 

Juris quoted iu Devlin v. Morse, 
t 235 N.W. 812, 818, 254 Mich. 113.. : 
Miss.—^Barbour v, Williams, 17 So*. 

2d 604, 196 Miss. 409. 
Nr.T.-NTaatasi.v, ;State, 61 H.T.S.2d 
438, 186 Misc. 1051—Leone v. Tri- 
carlo, 245 K.Y.S. 81, 138 Misc. 81 
!—Benjamin Moore & Ca v. Atchi¬ 
son, T & 8. F. By. Co., 174 N.Y.S. 


60, 106 Misc. 58, affirmed 178 NT.T. 
S. 878, 189 App.Div. 906. 

N.C.—^Mlzell V. Atlantic Coast Line 

R. Co., 106 S.B. 183, 181 NT.C. 86. 
Ohio.—State ex reL Squire v. Na¬ 
tional City Bank of Cleveland, 11 
N.B.2d 93, 56 Ohio App. 401—Pick¬ 
ering V. Peskind, 183 N.m 801, 43 
Ohio App. 401. 

Or.—Fisk V. Leith. 299 P. 1013, 187 
Or. 459, modified on other grounds 
3 P.2d 685, 137 Or. 469. 

Tenn.—^Baker v. Rose, 56 S.W.2d 782, 
165 Tenn. 643. 

Tex.—^Purser v. Pool, Civ.App., 145 

S. W.2d 942—^American Surety Co. 
of New York v. Thompson, Civ. 
App., 28 S.W.2d 820, reversed on 
other grounds. Com.App.; 88 S.W. 
2d 676—City of Fort Worth v. Mor¬ 
row, Civ.App., 284 S.W. 275. 

Utah.—^Buttrey v. Guaranteed Se¬ 
curities Co., 800 P. 1040, 78 Utah 
.89—^Hailing v. Industrial Commis¬ 
sion of Utah, 263 P. 78, 71 Utah 
112 . 

1'2 C.J. p 972 note 86. 

Bedfoud of costs - ■ 

The right of a depositor of costs 
to sue for a refimd from the sheriff 
in some form of action is a proper¬ 
ty right, with respect to constitu¬ 
tionality of statute reqiitrlng pay¬ 
ment of such funds to county treas¬ 
ury which shall x-epay on warrants of 
county comptroller after proof of 
claim to his satisfaction. 

Pa.—Commonwealth ex rel Margiotti 

V. Cunningham, 10 A.2d 659, 337 
Pa. 289. 

58.5 U.S.-^Hutton v. Autorldad So¬ 
bre Hogares Be La Capital, B.C. 
Puerto Rico, 78 F.Supp. 988. 

58.10 Mich.—^Rookledge v. Garwood, 
66 N.W.2d 785, 340 Mich. 444—Bay 
City & East Saginaw Railroad 
. . Company v. Austin, 21 Mich. 890. 

58- U.S.—Battaglia v. General Mo¬ 
tors Corp., C.A.N.Y., 169 P.2d 254, 
certiorari denied 69 S.Ct. 236, four 
cases, 335 U.S. 887, 93 L.Ed. 425. 

U. S. V. Mitchell, B.CMo., 86 F. 
Supp. 463—^Murray v. Homestead 
Valve Mfg. "Co.,.B.C.Pa., 84 P.Supp. 
'672, affirmed, CJV.., 174 F.2d 711— 
Ooxpua Juris SeonAdum cited iu 
Seese v. Bethlehem Steel Co., B.C. 
Md^ 74 F.Supp. 412, 419, affirmed 
. C.C.A., 168 F.2d 68. 

Corpus Juris Secundum cited in 
Smith V. American Can Co., B.C. 
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Ill., 8 F.R.B. 112, 118—Hornbeck v. 
Bain Mfg. Co., D.CIowA 7 P.R.B. 
605. 

Ala.—John E. Ballenger Const. Co. 
V. State Board of Adjustment, 175 
So. 387, 234 Ala. 377. 

Cal.—^Krause - v. Rarity, 298 P. 62, 
210 Cal. 644, 77 A.L.R. 1327. 

BeL—^Hazzard v. Alexander, 173 A. 

617, 6 W.W.Harr. 212. 

BL-^rlicki v. McCarthy, 122 N.E.2d 
513, 4 in.2d 342. 

Iowa.—Corpus Juris Secundum cited 
in Kemp v. Bay & Zimmerman, 33 
N.W.2d 569, 586, 239 lOwa 829. 
Mass.—^Wilson v. Head, 69 N.E. 817, 
184 Mass. 616, followed in Yeomans 

V. Heath, 70 N.E. 1114, 185 Mass. 
189. 

Miss.—^Deposit . Guaranty Bank 6b 
Trust Co. V. Williams, 9 So.2d 638, 
193 Miss. 432. 

Tex.—Corpus Juris Secundum cited 
In National Caxloading Corp. -v. 
Phoenlx-El Paso Express, 176 S. 

W. 2d 564, 568, 142 Tex. 141, cer¬ 
tiorari denied 64 S.CL 1156, 322 U. 
S. 747, 88 LEd 1578. 

Wash.—^Robinson v. McHugh, 291 P. 
830, 158’Wash. 157, reheard 295 P. 
921, 160 Wash. 703—^Bailey v. 

School Bist. No. 4.9, King County, 
135 P. 810, 108 Wash. 612. 

Purcliaser of right of action 
One who purchases a right of ac¬ 
tion which is subject to be legally 
divested cannot assert in behalf of 
such assignor constitutional rights 
arising from its destruction. 

U.S.—Upchurch Packing Co. v. U. S., 

B. C.Ga,, 53 P.Supp. 791, affirmed, C. 

C. A.., 151 F.2d 983, certiorari denied 
6^ S.Ct. 960, 327 U.S. 803, 90 L. 
Ed. 1028. 

Overtime pay 

Statute depriving employees of 
right of action for overtime compen¬ 
sation under Fair Labor Standards 
Act is not uncon8tltutloi;ial. 

U.S.—^Flsch V. General Motors Corpo¬ 
ration, CA.Mich., 169 F.2d 266, cer¬ 
tiorari denied 69 S.Ct 406, twe 
cases, 835 U.S. 902, 93 L.Ed. 436. 

Barr v. Mutusd Life Ins. Co. of 
New York, B.CNY., 78 F.Supp. 
28. affirmed CC.A., 169 F.2d 262— 
Kam Kdon Wan v. E. B. Black, 
Limited, B.C.Hawaiil, 76 F.Supp. 
653—Seeser v. Bethlehem Steel Co., 

B. C.Md., 74 'F.Supp. 412, affirmed, 

C. C;A., 168 F.2d 68, 
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menced to enforce it,®® the nile being that it is not 
vested and may be taken away at any time prior to 
final judgment.®®*® In some cases, however, it has 
been held that a right of action accrued under a 


statute is a vested right, and that it may not be 
impaired by a subsequent statute®^ or by a subse¬ 
quent change in the interpretation of the statute.®^ 


Iowa.—^Kemp v. Day & Zimmerman, 
38 N.W.2d 669. 239 Iowa 829. 

Beeovacy of taxea 
A taxpayer's rigrht to recover il¬ 
legal taxes, whlcli exists only by 
virtue of statute, may be repealed 
by the legislature. 

Cal.—Southern Service Co. v.. Lios 
Angeles County. 87 P.2d SffS, 16 
Cal. 2d 1. appeal dismissed 60 S. 
Ct. 979. 810 IT.S. 610. 84 L-Dd. 1888. 
rehearing denied 60 S.Ct. 10S6. 810 
TT.S. 658. 84 I^-Bd. 1421. 

WlthdLmwal of sIhAres from associa¬ 
tion. 

Right of withdrawing member of 
building and loan association to sue 
association for withdrawal value of 
his shares within six months after 
giving notice of withdrawal which 
has been conferred by statute is not 
'Vested" as respects constitutionali¬ 
ty of a subsequent statute prohibit¬ 
ing member who has filed notice of 
withdrawal from .suing association 
so long as funds in treasury of' asso¬ 
ciation are applied in statutory man¬ 
ner. 

K.J.—^Rocker v. Cardinal Building & 
Loan As^n of Newark, 179 A. 667, 
13 N.J.Misc. 397. aifirmed Rocker v. 
Cardinal Building & Loan Ass’n of 
City of Newark, 194 A. 865, 119 N. 
J.Law 134. 

Outing defects In admiTilstration. of 
law 

Where asserted vested right arises 
from mistake of officers purporting 
to administer law, legislature is not 
prevented from curing defect in ad¬ 
ministration because effect might be 
to destroy causes of action which 
would otherwise exist. 

U.S.—Wright & Taylor v. Lucas. Ky., 
61 S.Ct 186. 282 U.S. 409. 76 L.Ed. 
415—Daniel Reeves v. Anderson, 
N.T.. 61 S.Ct 186, .282 XT.S. 409, 76 
L.Ed. 416—Boston Presfiled Metal 
Co. V. IT. S.. CtCL, 51 S.Ct 186, 282 
TT.S. 409, 76 L.Bd. 415—Eastern 
Equities Corporation v. U. S., 
Mass.. 61 act 186, 282 U.S. 409, 
75 L.Ed. 416—Second Nat Bank of 
~ Saginaw. Mich. v. U. S.. 51 S.Ct 
186, 282 U.S. 409, 76 L.Ed. 415— 
Taft Woolen Co. v. IT. S., CtCL, 61 
8 .Ct 186, 282 U.S. 409, 75 L.Ed. 416 
—Oak Worsted Mills v. U. S., Ct 
Cl., 61 act 186, 282 U.S. 409, 76 
L.Ed. 416—Graham v. Goodcell. 
Cat. 61 S.Ct 186. 282 UB. 409, 76 
L.E<L 416. 

Jennings v. Anderson. C.C.A.N.T.. 
43 F.2d 683. affirmed 61 S.Ct 186. 
282 U.S. 409. 75 L.Ed. 416. 

S.C.— Covpiuf OturUi fifM^ndmri quoted 
in Jennings v. Ch^leston 46 W. E. 


Ry. Co.. 62 S.B.2d 114, 118, 218 
S.C. 144. 

Oaxsiav ohaa^es from forwarder 
Right of motor carrier to recover 
under charges from freight forward¬ 
er under statute making it obligatory 
j on carrier to collect full legal tariffs 
I in effect at time of shipment was not 
a 'Vested right" 

Tex.—^National Carloading Corp. v. 
Pboenix-El Paso Express. 176 S. 
W.2d 564, 142 Tex. 141, certiorari 
denied 64 aCt 1166, 322 U.S. 747, 
88 L.Ed. 1678. 

Divorce 

A right to a divorce is not a vested 
right which the legislature may not 
take away by statute. 

Tex.—Toung v. Young. Clv.App.. 41 

aW.2d 367. 

War xlak policy 

Congress had power to make ret¬ 
rospective changes in war. risk pol¬ 
icy altering rights that would ordi¬ 
narily be deemed vested. 

Va.—Day v. Bradshaw, 6 S.E2d 514, 
174 Va 106. 

Will contest 

The right to contest a will Is not 
a 'Vested rlsrht". and such action 
can be regulated only by statute and 
the right may be amended. 

Ill.—^Masin v. Bassford. 46 N.E.2d 
866 , 881 IlL 569. 

eo. U.S.—Hind V. U. S., CtCL, 41 
F.2d 892. 

Darr v. Mutual Life Ins. Co. of 
New York, D.C.N.T., 78 F.Supp. 28, 
afilrmed, C.C-A., 169 F.2d 262. 

Hombeck v. Dain Mfg. Co., D. 
C.Iowa, 7 P.R.D. 606. 

Ala.—John E. Ballenger Const. Co. 
V. State Board of Adjustment, 176 
So. 387. 284 Ala. 377. 

Cal.—Southern Service Co. v. Los 
Angeles County. 97 P.2d 968, 16 
CaL2d 1, appeal disxnissed 60 SX!t 
979, 810 U.S. 610, 84 L.Ed. 1388, re¬ 
hearing denied 60 S.Ct. 1086, 810 U. 
S. 668, 84 L.Ed. 1421. 

Iowa.— Oorpcui jruris Seounflum cited 
in Kemp v. Day & Zimmerman, 83 
N.W.2d 669, 686, 239 Iowa 829. 
Mass.—Wilson v. Head. 69 N.E. 817. 
184 Mass. 616. 

Tex.— Oorpaa OUris Secundum cited 
in National Carloading Corp. v. 
Phoenix-El Paso Express. 176 S.W. 
2d 664, 668. 142 Tex. 141, certiorari 
denied 64 S.Ct. 1166. 822 U.a 747, 
88 L.Ed. 1678. 

Qui tam action 

U.S.—Sherr v. Anaconda Wire & Ca¬ 
ble Co., C.C.A.N.Y., 149 F.2d 680, 
certiorari denied 66 S.Ct. 143, 326 
U.S. 762, 90 L.Ed. 468-r-U. S. ex 
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rel. Rodriguez v. Weekly Publica¬ 
tions. C.C.AN.Y.. 144 P.2d 186. 

U. S. ex rel. Bayarsky v. Brooks, 
D.C.N.J., 110 F.Supp. 175, affirmed. 
CA.. 210 P.2d 267—U. S. ex rel. Me- 
Laughlin v. American Chain & Ca¬ 
ble Co., D.C.N.Y., 62 F.Supp. 302. 

60.5 U.S.—^Battaglia v. General Mo¬ 
tors Corp.. C.AN.Y., 169 P.2d 254. 
certiorari denied 69 S.Ct. 236, four 
cases, 336 U.S. 887, 93 L.Ed. 426. 

U. S. ex rel. Bayarsky v. Brooks, 
D.C.N.J., 110 F.Supp. 176, affirmed, 

C. A. 210 F.2d 267—U. S. ex ret 
Sherr v. Anaconda Wire & Cable 
Co., D.C.N.Y., 67 F.Supp. 106, af¬ 
firmed, O.C.A., 149 F.2d 680, cer¬ 
tiorari denied 66 S.Ct 143, 826 
U.S. 762, 90 L.Ed. 468—U. S. ex reL 
Rodriguez v. Weekly Publications, 

D. C.N.Y., 64 F.Supp. 476, appeal 
dismissed, C.C.Al.. 144 F.2d 186. 

61. Mich.—Minty v. State. 68 N.W. 
2d 106, 336 Mich. 370. 

Pa.—^Rebel v. Standard Sanitary Mfg. 

Co., 16 A.2d 634, 340 Pa 313. 

Utah.—Buttrey v. Guaranteed Se¬ 
curities Co.. 360 P. 1040. 78 Utah 
39. 

12 CJ. p 972 note 86. 

Ckmstitutioauil prohibition against re¬ 
troactive legislation 
Tax collector's conditional right to 
recover fees erreneously paid county 
became vested when act conferring 
right became effective and was not 
destroyed by subsequent repeal un¬ 
der a constitutional restriction 
against retroactive legislation. 

Tex.—^Limestone -County v. Robbins, 
Com.App., 38 S.W.2d 680. 

White y. Navarro County, Civ. 
App., 40 S.W.2d 868. 

Spedfle oonstitatioxiAl porohil^tion 
OkL—^Barry v. Board of Com'rs of 
Tulsa County, 49 P.2d 548, 173 OkL 
645—^Morley v. Hurst, 49 P.2d 646, 
174 OkL 2—Union School Dish No. 
1 V. Foster Lumber Co., 286 P. 774, 
142 Okl. 260. 

To r^ver land condemned 
Statutory right of former owner of 
condemned land to recover the land if 
condemnor does not proceed with 
purposes of condemnation within 
specified time after decree ordering 
condemnation is inchoate for the 
specified period but is thereafter 
"vested," without necessity of deci¬ 
sion or final Judgment to make it 
more secure. 

U.S.—^Hutton V. Autorldad Sobre Ho- 
gares De La Capital, D.CPuerto 
Rico, 78 F.Supp. 988. 

62. Wis.—^Levine v. Mueller, 231 N. 

I W, 182, 201 Wis. 633—Harris .V. 
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According to some authorities there can be no 
vested right in a claim for damages for a tort, not 
connected with, or growing out of, a contractual 
relation, until judgment is rendered,®^ and a right 
of action for wrongful death has been considered 
to be in the nature of a property right, which vests 
immediately on the death of the injured person and 
is immune from legislative attack by a statute passed 
between his death and the date of distribution®®*® 
However, a.right of action for personal injuries has 
been held a vested interest before, as well as after, 
judgment, at least where it comes into existence un¬ 
der common-law principles, and is not given by 
statute as a mere penalty or without equitable 
basis.®®-^® A statute establishing the measure of 
damages for a wrongful conversion of personal 
property gives no vested right to the measure of 
damages provided by it, and may be changed after 
an action for the conversion has been com- 
menced.^®**^® 

A right of action in favor of the public may be 
destroyed* since no rights vested in private persons 
would in -this way be impaired.®^ A right given by 
statute to sue a state or the United States is not a 
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vested right and may be withdrawn at any time.®® 
However, a right of action against the state for 
negligent or tortious acts of its officers, agents, or 
employees, which accrued under a statute waiving 
the. staters immunity from liability for such acts, as 
distinguished from immunity from suit, has been 
held a vested right which the repeal of the statute 
waiving the state’s immunity wiH not impair.®®*® 

The legislature cannot create a cause of action 
out of an existing transaction where there was none 
before,®® and a statute imposing new liabilities has 
no operation in cases where proceedings have al¬ 
ready been instituted.®*^ A statute giving a right of 
action for contribution to a joint tort-feasor, ac¬ 
cruing only on the joint tort-feasor’s payment of a 
money judgment against him and enforceable as to 
payments made on a judgment after the statute be¬ 
came effective, although the judgment was entered 
before such time, has been held not to impair any 
constitutionally vested rights of the other joint 
tort-feasors.®^*® 

Deprivation of defenses in general. A vested 
ground of defense is as fully protected from being 
cut off or destroyed by an act of the legislature as 


Petersen, 220 N.W. 174, 196 Wis. 
SIO. 

Benewal of iajmranoe poney aftor 
ohaaisro 

Beneficiary of one insured against 
death by accident was held not en¬ 
titled to recover after suicdde while 
sane of , insured, not^thstanding 
state statute and jlujdlciai construc¬ 
tion prevailing when policy, issued, 
where the ptolicy .w^ renewed since 
such construction was altered^ 

TT.S.—Von Crome v. Travelers’ Ins. 
Co. of Hartford, Conn., C.C.A.MO., 
11 F.2d 850, certiorari denied 46 S. 
Ct. 482, 271 Xr.S. 665, 70 L-Ed. 1140. 

03. TJ.S.—U. S. V. Standard Oil Co. 
of Califomifit,' D.C.Cal., 21 F.Supp. 
646, aillrmed. C.C.A., 107 F.2d 402, 
certiorari denied 60 S.Ct. 469, 809 U. 
S. 654, 84 Ii.Bd. 1003, rehearing 
denied 60 S.Ct. 708, 809 U.S. 697, 
84 L.Ed. 10*86, certiorari denied 60 
S.Ct 716, 809 TTB. 673, 84 I,.Bd. 
1019. 

Carson V. Qore-Meenan. Co., D.C. 
Conn., 229 F. 766. 

Del.—^Hazzard v. Alexander, 178 A. 

617, 6 W.W.HaiT. 212. 

Ga.—Corpus goxis-SacTmdhm; cited In 
Kelly V. Hall, 12 S.m2d 881, 888, 
191 Ga. 470. . 

Atlanta newspapers v. Doval, 65 
S.E.2d 432, 84 Ga.App. 122. 

XU.—Oorpiis OTnxis cited la‘W6Lll v. 
Chesapeake & O. Ky. Co., 125 H.E. 
20, 28, 290 IIL 227, error dismiss¬ 
ed 41 S.Ct 402, 256 U.S. 126, 66 
' DEd. 856. 


Mich.—Oorpiui gnxis cited In Haudzi- 
us V. Lahr, 284 N.W. 681, 588, 268 
Mich. 216. 

03.6 N.T.—^In re Brennan’s Account, 
146 n.T.S. 440, 160 App.Dlv. 401. 

In re Weaver’s Estate, 90 N.T.S. 
2d 770, 195 Mlsc. 405. 

63.10 Conn.—^Massa v. Nastri, 8 A. 
2d 889, 126 Conn. 144, 120 A.D.H. 
939. 

03.16 U.S.—Standard Oil Co. of Cal¬ 
ifornia V. U.-S., C.CA-Cal., 107 F. 
2d 402, certiorari denied 60 S.Ct. 
469, 309 U.S. 654, 84 D-Ed. 1003, 
rehearing denied 60 S.Ct 708, 809 

U. S. 697. 84 D.Ed. 1036, certiorari 
denied 60 S.Ct. 715, 809 U.S. 673, 84 
L.Ed. 1019. 

At time of trial 

The measure of damages estab- 
Ushed by the statute is operative 
only at the time of trial. 

U.S.—Standard Oil Co. of California 

V. U. S„ supra. 

64. Ark^—Pearson v. State, 19 S.W. 

499. 66 Ark. 148, 85 Am.S.R. 91. 
Me.—Dudley v. Greene, 35 Me. 14. 
N.T.—Jefferson County v. Oswego 
County. 92 n.T.S. 709,. 102 App. 
Dlv. 2*32. affirmed 79 N.H. 1108. 186 
n.T. 665. 

yiolatloa of oriMinal srfntato 
The courts ahd prosecuting attor¬ 
ney have not a vested right to a 
conviction of the violator of a crim¬ 
inal statute, since it is the province 
of the legislative department to de¬ 
clare what acts are or are not criin- 
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Inal and what shall be the penalty 
imposed. 

Ark.—State v. Nichols, 26 Ark. 74, 7 
Am.R. 600. 

66 . U.S.—Woodson v. Deutsche Gold 
und Silber Scheideanstalt Vormals 
Roessler, App.D.C., 54 S.Ct. 804, 292 
U.S. 449. 78 LuBd. 1357—U. S. v. 
Heinszen, Ct.01., 27 S.Ct. 742, 206 

U. S. 870, 61 Ii.Bd. 1098, 11 Ann. 
Cas. 688. 

Hannevig v. U. S., 84 F.Supp. 743, 
114 CtCl. 410—Huff V. U. S.. D.C. 
Ky., 22 F.Supp. 809. 

Choctaw Nation ▼. U. S., 91 Ct. 
CL 320. 

Ala.—John SI Ballenger Const. Co. 

V. State Board of Adjustment, 175 
So. 887, 234 Ala. 377—^Dunn Const. 
Co. V. State Board of Adjustment, 
175 So. 883, 234 Ala. 372. 

D.C.—Pfiueger v. U. S., 121 F.2d 732, 
78 APP.D.C. 864, certiorari denied 
62 S.Ct 98, 814 U.S. 617, 86 L.Ed. 
497. 

6A5 Mich,—Minty v. State, 68 N.W. 
2d 106, 836 Mich. 870. 

66 . Mich.—PhiUp v. Heraty, 111 N. 

W. 98, 147 Mich. 478, 118 AiilS.H. 
554. 

Miss.—Bichards v. City Lumber Co., 
67 So. 977, 101 Miss. 678. 

12 C.J. p 972 note 93. 

67. N.H.—In re Kennett, 24 N.H. 
139. 

67.5 N.J.—^Pennsylvania Greyhound 
Lines, Inc. v. Rosenthal, 102 A.2d 
687, 14 N.J. 872. 



§ 254 CONSTrrunONAL LAW 

is a vested cause of action,®* and, although there 
is authority to the contrary,®*-® this rule has been 
applied to defenses given by statute,®*-^® The legis¬ 
lature may, however, deprive a party of technical 
defenses involving no substantisd equities,®* and it 
may abolish defenses as to causes of action arising 
in the future.*^® The abatement of a cause of action 
for wrongful death by the death of plaintiff has been 
held to give defendant in the action a vested right 
to be free and clear forever of all claims for the 
allegedly wrongful death which cannot be impaired 
by subsequent legislation J®-® 

Acts done under military authority. Although 
there is authority to the contrary,*^! the weight of 
authority is to the effect that a statute which pro¬ 
vides that no one shall be liable in a civil action 
for acts done prior thereto in obedience to military 
authority is not an interference with vested rights, 
and is constitutional* 


16 aj.s. 

Usury. There is no vested right in the usury 
laws, which, therefore, may be repealed or changed 
so as to affect causes of action and defenses even 
in pending suits.^* 

Actions or claims against employers. The ac¬ 
crued right to damages for injuries or death of an 
employee is a vested right,and the right to com¬ 
pensation under a workmen's compensation act is 
likewise vested.*^® A workmen's compensation act 
making the rights and remedies granted thereunder 
exclusive does not unconstitutionally take from an 
employee who commences work thereafter any vest¬ 
ed right of action conferred by the common law.^®-® 
A law action for negligence when given by the 
constitution of a state cannot be abrogated by the 
legislature, but a statute which gives the injured 
person an election to sue or to accept comp^sation 
does not take away the right to pursue the consti- 


68. Conn.—^Massa v. Nastrl, 3 A.2d 
339, 125 Conn. 144, 120 A.L..R. 939. 
Ga.—CoTpiis JVxis Seoimdum cited in. 
Guest V. Stone. 56 S.E.2d 247. 250. 
206 Ga. 239^—^Bullard v. Holman, 
198 S.H. 586. 184 Ga. 788. 
la— People V. Pirather, 176 N.B. 658. 

343 Bl. 443, 74 A.LuR. 874. 

Tex—Coarpus Jnxls cited In. Interna¬ 
tional & G. N. R. C<K V. EJdmund- 
son, Com.App., 222 S.W. 181, 186. 

12 C.X p 973 note 96. 

Defenses as within protection of ob¬ 
ligation of contract see infra S 
397. 

Bzistenoa of oooditioii precedent 
The rule of public policy announc¬ 
ed as a reason for the conclusiveness 
of the findings of the banking com- 
znissioner as basis for a summary 
stock assessment cannot be. given ef¬ 
fect to destroy constitutional rights 
guaranteed to the stockholder. . 
Tex—Gossett v. Hamilton,. Civ.App.j 
183 S.W.2d 297, error dismissed, 
Judgment correct. 

Vested defense held not abolished 
by amendment' of Workmen's Com¬ 
pensation Act abolishing medical 
committee and making normal pro¬ 
cedure for determining disability ap¬ 
plicable to silicosis cases, including 
those pending before wor^en’s com¬ 
pensation board at effective date of 
amendment. 

Ky.—General Refractories Co. v. 
Henderson, 232 S.W.2d :$46. 318 Ky. 
el's. 

68;B Mich.—^Rookledge v. Garwood, 
65 N.W.2d 786, 840 Mich. 444. 

Offsets 

A-statute authorizing defendant to 
plead gratuitous expenditures in fa¬ 
vor of plaintiff as offsets against ths 
claims sued for was held valid. * 
U.S.—Choctaw Nation v. U. S., 91 Ct 
CL 820. 


68.10 Conn.—^Massa v. Nastri, 3 A. 
2d 839, 125 Conn. 144, 120 A.L.R. 
939. 

69. Fla.—Coe T. Muller, 77 So. 88, 
74 Fla. 399. 

Ga—Ckwims Juris q.uoted in Bullard 
V. Holman, 193 S.EI. 586, 589, 184 
Ga. 788. 

Mont.—Shea v. North-Butte Mining 
Co., 179 P. 499, 55 Mont 622. 
N.Y.—Overton v. City of New York, 
119 N.B. 408, 223 N.Y. 199. 

Pa.—^Borough of Huntington v. Dor¬ 
ris, 78 Pa.Super. 469. 

Tex—^Louisiana Ry. & Nav. Co. -v. 
State, Civ.App., 298 S.W. 462, af¬ 
firmed, ConcLApp., 7 S.W.2d 71,,re¬ 
hearing denied 17 S.W.2d 457. 

12 C.J. p 978 note 96'. 

Defease based on mere informaUtlea 
Ind,—^Aaron v. City of Tipton, 82 N. 
H.2d 88, 218 Ind. 227. 

TO, U;S.—Chicago, R. I. & P. R. Co. 
V. Cole, OkL, 40 S.Ct 68, 261 XJ.S. 
64, 64 L.Bd. 133- 

N.HL— Corpus Juris Seoimdum. cited 
in Martineau v. Waldman, 42 A.2d 
735, 736, 93 N.H. 386. 

N.J.—^Murphy v. Skelly, 135 A. 361, 

100 N.J.Hq. 198, affirmed 138 A- 882 , 

101 N.J.B<i. 798. 

Contributory negligeaoe 

The legislature has the power to 
lessen the effect of the defense of 
contributory negllgenca 
N.H.—^Martineau v. Waldman, 42 A^ 
2d 785, 98 N.H. 386. 

,70.5 XJ.S.—^Bounds v. T. D. James & 
Co., D.C.Iia., 124 F.Supp. 563. 

71, Ky.—^Terrill v. Rankin, 2 Bush 
. 463, 92 Am.D. 600. ^ 

72; tX.S.-^Preeland v. ■ Williams, W. 

Va., 9 S.Ct 763, 181 XJ.S. 406, 33 
* L.fiSd. 198. 

12 CJ. p 978 note 2. 
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78-, Fla.—Coe V.. Muller, 77 So. 88, 
74 Fla. 399. 

Miss.—Ooapns Juris Secundum dted 
in Deposit Guaranty Bank & Trust 
Co. V. Williams, 9 So.2d 638, 640, 
193 Misa 432. 

66 C.J. p 169 note 35. 

74- Ill.—Wangler Boiler & Sheet 
Metal Works Co. v. Industrial 
Commission, 122 N.K. 866, 287 BL 
118. 

Cndeff statute 

An emplpyee's vested right to re¬ 
cover from employer for silicosis re¬ 
sulting from violation of factory 
statute could not be impaired by re¬ 
peal of statuta 

Pa—^Rebel v. Standard Sanitary Mfg. 
Co.. 16 A.2d 534, 840 Pa. 813. 

7d. Bl.—Wangler Boiler & Sheet 
Metal Works Ca ▼- Industrial 
Commission, 122 N.SL 866, 287 BL 
118. 

Credit for thizd-pdrty reoovezy 
Where after employee was injured 
hy third i>er8on and before employee 
settled with third person, statute was 
changed to provide that if sum re¬ 
covered by employee from third per¬ 
son after attorney's fees have been 
deducted is greater than employer's 
liability employer should be relieved, 
while under prior statute attorney's 
fees were chargeable to employees, 
changed statute was not unconsUtu- 
tional as Infrin^g on* vested right 
of the employer. 

N.J.—Savltt V. D. & P. Const. Co., 
8 A:^d 110, 123 N.J.Law 149, modi¬ 
fied on other grounds 10 A.2d 728, 
124 N-J-Law 173. .. 

75.5 Mo.—Mangiaracino v. Lacleile 
Steel. Co., 146 S.W.2d 388, 347 Mo. 
86, certiorari denied 61 S.Ct. 941, 
813 U.S. 565, 85 BEd. 1524. 
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tutional action of negligence.*^® A personal repre^ 
sentative of a deceased employee has no vested 
right of action where the employee has voluntarily 
accepted the provisions of a workmen’s compensa- . 
tion actJ7 A statutory amendment permitting an 
injured employee to proceed against both his em¬ 
ployer and a third party tort-feasor who caused the 
injury, hereby changing the former rule which 
permitted him to proceed against either his em- . 
ployer or the third parly tort-feasor but not against 
both, has been held not to create a new cause of 
action against the third party tort-feasor or to im¬ 
pose a new liability against him where, none existed 
before, and hence it does not affect a vested or 
substantive right^^.S 

The legislature may deprive a master of defenses 
to a cause of action that does not arise until after 
the passage of the statute, even though it grows out 
of a contract of emplo 3 unent made before.*^® A stat¬ 
utory defense accorded a third-party tort-feasor 
against an injured employee who has proceeded 
against his employer and recovered compensation 
benefits has been held not a vested right, but 


rather one of which he may be deprived after the 
cause of action has arisen.'^ 

The validity of workmen’s compensation acts as 
against the objection of change in remedies is con¬ 
sidered in the CJ.S. title Workmen’s Compensation 
Acts § 19, also 71 CJ. p 272 note 30 et seq. 

Punitive damages. A plaintiff has no vested right 
to pimitive damages until judgment is rendered,*^® 
and the right to such damages may accordingly be 
taken away by a statute taking effect after verdict 
and before judgment®® 

Suspension during emergency., A statute which 
suspends during an emergency period the enforce¬ 
ment of rights acquired in a court of law is not 
invalid on the ground that it deprives the owner 
thereof of vested property rights.®®*® 

§ 255. -Forfeitures, Fines, and Penadties 

Vested rights In forfeitures, fines, and penalties do 
not arise until final Judgment therefor Is rendered. 

The accrual of a right to, or the commence¬ 
ment of a suit for, a forfeiture,®^ fine,®® or a pen¬ 
alty imposed by statute®® • does not give a vested 


va Ariz.—^Moseley v. Lily Ice Cream 
Co., 800 P. 968. 88 Ariz. 417. 

77. Ky.—^Taylor^s Adm'r v. Bates & 
Bogers Const. Co., 244 S.W. 693, 
196 Ky. 206—Grannison’s Adm'r 
V. Bates & Rogers Const. Co., 219 
S.W. 806, 187 Ky. 6'38, error dis¬ 
missed Humphreys y. Bates & Rog¬ 
ers Const. Co., 41 S.Ct 62, 254 U.S. 
618, 66 L.Bd. 488. 

77.5 'Mich,—^Rookledge v. Cterwood, 
66 N.W.2d 785, 840 Mich. 444. 

7a Mont.—Shea v. North-i^tte 

Mining Co., 179 P. 499, 65 Mont 
52l 

12 CJ. p 873 note 97. 

7a6 Mich.—^Rookledge v. Garwood, 
66 N.W.2d 786, 840 Mich. 444. 

79. U.S:—^Tademy v. Scott D.CGa., 
•68 ’F.Supp. 666, modified on other 
grounds, C.CA.., ’ 157 F.2d 826. 

•Ala.—Alabama Power Co. vl Good- 

■ ■ win, 99 So. 158, 211 Ala. 13. 

Fla.—^Ross V. Gore, 48 So.2d 412. 

- Ga:—Coxpntf auids Seoundiun dted In. 
Kelly V. Hall, 12 S.E.2d 881, 883, 

* 191 Ga. 470. 

Atlanta Newspapers v. Doval, 65 
S.E.2d 482, 84 GaApp. 122. 

18 CiJ. p 978 note 4. 

sa U.S.—Ooxpns .«riul8, Seonndtim 
gooted la Tademy v. Scott D.CGa, 
68 F.Supp. 566, 559, modified on 
other grounds, C.C.A«,‘157 F.2d' 826. 

' Ga^-Cospos Juris Becuadtun olted ia 
Kelly y. Hall, 12 S.m2d 881, 888, 
191 Ga 479. 

• Wis.—^Pryce y. New York Security 
Ins. Co., 20 VSls. 270. - 


80.5 N.T.—Application of Cohen, 55 
N.T.S.2d 887, 269 App.Diy. 266. 
Dispossess oirder 

A statute prohibiting removal of 
commercial tenant x>aying rent was 
not unconstitutional when applied so 
as to prevent removal of tenants 
agralnst whom dispossess warrants 
had been issued prior to effective 
date of statute with execution stayed 
until date subsequent thereto, and it 
did hot deprive landlord of vested 
property rights nor again put in 
Jeopardy rights established by final 
orders, but merely suspended en¬ 
forcement thereof. 

N.T.—^Application of Cohen, supra, 
ei. U.S.—Wilson Motor Co. v. U. S.,, 
CCAWash., 84 F.2d 630. 

Cal.—Department of Social Welfare 
V. Wlngo, 176 P.2d 262, 77 Cal.App. 
2d 316—^Lemon v. Los Angeles 
Terminal Ry. Co., 102 P.2d 887, 
88 Cal.App.2d 659. 

.12CJ..P 973 note 7. 

Penalties and forfeitures as within 
protection of obligation of contract 
see infra $ 896. 

BMlieat law 

An escheat law vesting title in the 
state to specified unclaimed personal 
property, including wages, dividends, 
and certain deposits, has been held 
not to disturb, vested rights. 

Mich.—Evans Products Co. v. Fry» 
12 N.W.2d 448,. 307 Mich. 506. 

83. Qsk ,—^Lyon v. Morris, 15 Ga. 480.. 
Vt—Cushman v. Hale, 85 A. 382, 68 
Vt. 444. 

83. Ala.—City of Mobile v. Mer- 
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chants Nat. Bank of Mobile, 33 So. 
2d 457. 260 Ala. 159. 

CaL—^Department of Social Welfare 
V. Wlngo, 176 P.2d 262, 77 CaLApp. 
2d 816—^Lemon v. Los Angeles 
Terminal Ry. Co., 102 P.2d 887, 
88 CaLApp.2d >659. 

Fenton v. Markwell & Co., 62 
P.2d 297, 11 Cal.App.2d, Supp., 755. 
Ga.—Corpus Juris Seoxmdnm cited in 
Kelly V. Hall, 12 S.B.2d 881, 883, 
191 G^a. 470. 

La—Taylor v. Locke, Moore & Co., 
114 So. 163, 164 La. 677. 

Mo.—Oorpus Juris cited in State v. 
Koeln, n S.W.2d 750, 764, 382 Mo. 
1229. 

Mont—Continental Oil Co. v. Mon¬ 
tana Concrete Co., 207 P. 116, 63 
Mont 223. 

Okl.—Oklahoma City v. Vahlberg. 89 
P.2d 962, 185 Okl. 28. 

Or.—Coshun v. Hurlburt 201 P. 870, 
102 Or. 240. 

Tenn.—O. BL May Co. v. Anderson, 
800 S.W. 12, 156 Tenn. 216. 

Tex.—State v. Mitchell, 221 S.W. 926, 
110 Tex. 498. 

12 C.J. p 973 notes 9, 11. 

Penalties ooUeoted on delinquent 
taxes 

(1) Statute directing county treas¬ 
urer to refund penalties collected on 
delinquent taxes on city realty was 
held not unconstitutional on grotind 
that city had vested right to such 
penalties, where city had not de¬ 
manded payment of. fund to it prior 
to effective date of statute, where 
fund had not been appropriated to 
any municipal purpose and was not 
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right thereto which the legislature may not take 
away or impair, ^though some early cases, while 
admitting the power of the legislature to remit 
penalties that had accrued to the public, denied 
its power to remit those which had accrued to 
individuals.*^ No vested right to the penalty 
is acquired until final judgment for it is ren¬ 
dered.** While it has been held that a judg¬ 
ment of an inferior court final in form gives a 
vested right to a penalty which .may not be taken 
away by a statute passed pending an appeal,*® the 
weight of authority is to the contrary, and to the 
effect that the right to the penalty may be taken 


away at any time before plaintiff is entitled to his 
execution on the judgment as a matter of right.*^ 
A statute allowing a specified deduction from a 
prisoner’s sentence does not give the prisoner a 
vested right thereto which will preclude the legisla¬ 
ture from reducing the allowance by amendment*^*® 
The right of a landowner, as party to a suit by the 
state to forfeit title to the land, to move for an order 
for the sale of the forfeited land, becomes vested by 
the judgment of forfeiture and cannot thereafter 
be abrogated or impaired by a change of the for¬ 
feiture statute.*^-®-® 


REMEDUBS 


§ 256. In General 

Except that the remedy Is one that Is expressly 
protected by a constitutional provision, there is no vest¬ 
ed right to a particular remedy, and existing remedies 


may be changed or abolished, provided that a substan¬ 
tial remedy remains. 

There is no vested right to a particular remedy 
for the enforcement of a right,** unless the remedy 


involved in any contract entered into 
by city. 

OkL—Oity of McAlestep v. Jonee, 72 
P.2d 871, 181 Okl. 77. 

<2) Under statute reauirlnir de- 
faultlnsr railroads to pay interest on 
their unpaid property taxes, such in¬ 
terest, as it accrues, merges in and 
becomes part of debt due the state 
and state has vested interest in such 
accrued interest and, in absence of 
proof that interest is unreasonable or 
is not collectible, a subsequent stat¬ 
ute providing for remission of such 
interest on settlement of delinquen¬ 
cies is void as an unconstitutional 
'^appropriation of moneys*’ for uSe of 
private corporations. 

N.J.—Wilents v. Hendrickson, 88 Au 
2d 199, 185 K.J.Eq. 244. 

Pnaishment for mriine 
Where offense for which petitioner 
was convicted cmd as result of which 
ha was sentenced as habitual crim¬ 
inal was perpetrated in 1941, 1940 
amendment to Habitual Criminal Act 
was applicable to his case, and peti¬ 
tioner had no vested right to classi- 
lloation of convictions under act as 
it existed prior to amendment al¬ 
though prior convictions occurred be¬ 
fore the amendment. 

K.J.—^Application of Caruso, 89 A.2d 
681, 10 N.J. 184. 

84. Ala.—^Taylor v. Rushing 2 Stew. 
180. 

H.H.—Dow V. Norris, 4 N.H. 18, 17 
Am.D. 400. 

S.a—State V. Wmiarns, 10 S.aii. 28. 
12 C.jr. p 978 note 10. 

85. CaL—^Meriwether Inv. Co. v. 
Lampton, 53 P.2d 147, 4 Cal.2d 697. 

Ga.—CorpuJi Juris Sooimdxiin dtod in 
Kelly V. Hall. 12 S.B.2d 881, 888,. 191 
Ga. 470. 

59 C.J. p 1191 note 85—18 CJ. p 974 
note 12. 


88. K.C.—Dunham v. Anders, 88 S. 
H. 832, 128 N.C. 207, 83 Am.S.H. 
868 . 

87. CaL—^Meriwether Inv. Co. v. 
Lampton, 53 P.2d 147, 4 CaL2d 647. 

12 C.J. p 974 note 14. 

87.5 U.S.—Kastel ▼. Pish, D.C.Md., 
36 P.Supp. 700. 

87-10 Ky.—Taylor v. Common¬ 
wealth, 248 S.W.2d 981, certiorari 
denied Taylor v. Commonwealth of 
Kentucky, 78 S.Ct 84, 844 U.S. 830, 
97 LuBd. 846, rehearing denied 78 
S.Ct 182, 844 U.S. 888, 97 LuBd. 
687. 

88. U.S.—Swanson v. Bates, CJL 
OkL, 170 P.2d 648—Versluis v. 
Town of Haskell, Okl., C.C.A.Okl., 
164 F.2d 936—Bowles v. MUler, C. 
C.A.C 0 I 0 ., 151 P.2d 992—Cherry v. 
Insull Utility Investments, D.C,IU., 
58 P.2d 1022, reversed on other 
grounds, C.CXA, Guaranty Trust 
Co. of New York v. Fentress, 01 F. 
2d 329. 

Boches V. Miami Air Dine, D.C. 
N.J., 111 F.Supp. 188—^U. S. V. 
Standard Oil Co. of California* D.C 
CaL, 21 F.Supp. 645. 

Ariz.—Brotherhood of American Teo- 
man v. Manz, 206 P. 403, 28 Ariz. 
610. 

CaL—<;aminetti v. Pacific Mut. Dife 
Ins. Co. of California* 139 P.2d 
908, 22 Cal.2d 844, certiorari denied 
Neblett v. Caminettl, 64 S.Ct. 428, 
820 U.S. 802, 88 UBd. 484—Corpus 
Juris oitad in In re Benvenuto’s 
Estate, 191 P. 678, 680, 183 CaL 
882. 

Rombotis V. Fink, 201 P.2d 588, 
89 CaJA.pp.2d 878—^Foreman v. Col¬ 
ton, 28 P.2d 429, 186 CaJApp. 97— 
People V. Sanders, 283 P. 186, 102 
CaLApp, 237. 


Fla.—Mahood v. Bessemer Proper¬ 
ties, 18 So.2d 776, 154 Fla, 710, 153 
AD.R. 1199. 

HL—Ogdon V. Gianakos, 114 N.B.2d 
686, 415 HI. 691—Well-McLain Co. 
V. Collins, 71 N.B.2d 91, 896 Ill. 608 
—Arnold & Murdock Co. v. Indus¬ 
trial Commission, 145 N.B. 342, 314 
Ill. 261, 40 AUR. 1470—City of 
Chicago V. Industrial Commission, 
127 N.B. 46, 292 IlL 409, 411—Chi¬ 
cago, etc., R. Co, V. Guthrie, 61 N. 
B. 658, 192 Ill. 679. 

Ind.—^Railway Exp. Agency v. Har¬ 
rington, 88 N.EL2d 915, 119 Ind.App. 
598. 

Iowa,—^Berg v. Berg, 264 N.W. 821, 
221 Iowa 826—^Wabash Ry, 'Co. v. 
Peterson, 176 N.W. 623, 187 Iowa 
1881. 

Elan.—Ck»pTis Juris Secundum cited 
in Ellis V. Kroger Grocery & Bak¬ 
ing Co., 162 P.2d 860, 865. 169 Kan. 
213, 156 AL.R. 646—Corpus Juris 
Secundum cited In In re Reed’s Es¬ 
tate, 142 P.2d 824, 829, 157 Kan. 
602:—Coxpns Juris Secundum cited 
in Dobson v. Wilson ds Co., 107 P.2d 
676, 678, 152 Kan. 820. 

La.—Oorpos Juris qiioted in State v. 
Standard Oil Co. of Lioulsiana* 178 
So. 601, 611, 618, 188 La. 978. 

State ex reL Muslow v. Louisi¬ 
ana Oil Refining Corporation, App., 
176 So. 686, motion denied 177 So. 
476, affirmed 68 S.Ct. 832, 804 U.S. 
197, $2 L.Bd. 1287, rehearing denied 
68 S.Ct. 1044, 804 U.S. 689, 82 L.Ed. 
1649. 

Md.—Kelch V, K^hn, 86 A2d 644, 
183 Md. 140. 

Mass.—Greenaway's Case, 66 NJB.2d 
16, 819 Hass. 121—Hollingsworth 
ft Vose Co. V. Recorder of Land 
Court, 159 N.B. 548, 262 Mass. 45. 

Mich.—Stott V. Stott Realty Co., 284 
N.W. 686, 288 Mich. 85. 
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is one tfiat is expressly protected by a constitutional impairs an existing remedy for a cause, of action 
provision.88-6 A statute is not unconstitutional, that has accrued prior to the passage of the stat- 
therefore, merely because it changes, abolishes, or ute,^® or because the statute substitutes or ex- 


Mo.—^McManus v. Park, 229 S.W. 211, 
287 Mo. 109—McManus v. Park, 
229 S.W. 211, 287 Mo. 109—City of 
8t. Louis V. Cooper Carriag'e Wood¬ 
work Co., 21S S.W. 944. 

Nev.—^Vineyard Land & Stock Co. v. 
District Court of Fourth Judicial 
Dist. of Nevada In and for Flko 
County, 171 P. 166, 42 Nev. 1. 

N.J.—^Morin v. Becker, 79 A.2d 29, 6 
N.J. 457. 

State by Parsons v. Standard Oil 
Co., 68 A.2d 499, 5 N.J.Super. 460. 

Henderson v. Weber, 36 A.2d 609, 
131 N.J.Law 299, appeal dismissed 
64 S.Ct. 1270, 322 U.S. 713, 88 L.Bd. 
1655—^Dwyer v. Volmar Trucking 
Corporation, 146 A. 686, 106 N.J. 
Law 618. 

N.Y.:—^National City Bank of New 
York V. Gslfert, 29 N.E.2d 449, 284 
N.Y. 13, 130 A.L.R. 1472, reversed 
on other grounds 61 S.Ct. 898, 313 

U. S. 221, 85 L.EId. 1299, 133 A.L. 
R. 1467, reargument granted 35 N. 
B.2d 922, 286 N.Y. 669. 

Campo Corp. v. Peinberg, 110 N. 
Y.S.2d 260, 279 App.Div. 802, af¬ 
firmed 106 N.B.2d 70. 303 N.Y. 996 
—^Myer v. Myer, 66 N.Y.S.2d 88, 271 
App.Div. 466, affirmed 73 N.B.2d 
662, 296 N.Y. 979—Cahfil v. Wiss- 
ner, 174) N.Y.S. 1000, 183 App.Div. 
659. 

Application of Fleetwood Acres, 
Sup., 62 N.Y.S.2d 669, 186 Misc. 
299, affirmed 63 N.Y.S.2d 238, 270 
App.Div. 1050, appeal denied 64 N. 
Y.S.2d 910, 271 App.Div. 764—Bank 
of U. S. V. Rosengarten, Sup., 24 N. 
Y.S.2d 647, 176 Misc. 677—Kuenzli 

V. Stone, 182 N.Y.S. 680, 112 Misc. 
125. 

Hunter v. City of New York, 121 
N.Y.S.2d 841. 

N.C.—Spencer v. McDowell Motor Co., 
72 S.E.2d 698, 236 N.C. 289. 

Ohio.—^Lash r. Mann, 49 N.B.2d 689, 
141 Ohio St. 677. 

Columbian Building & Loan Co. 

V. Meddles, App., 86 N.E.2d 902. 
Heimlich v. Dispatch Printing 

Co.. 17 Ohio N.P.,N.S., 161, affirmed 
6 Ohio App. 894, 27 Ohio Cir.Ct., 
N.S., 383, 29 Ohio Cir.Dec. 149. 
OkL—Fry v. Wolfe, 284 P. 191, 106 
Okl. 289—Shelby-Downard Asphalt 
Co. V. Bnyart, 170 P. 708, 67 Okl. 
237—Adams v. Iten Biscuit Co., 
162 P. 938, 63 Okl. 62. 

Or.—Fisk v, Leith, 299 P. 1013, 187 
Or. 469, modified on other grounds 
8 P.2d 636, 187 Or. 459. 

Peu—^Ernest v. Ohio River Transp. 

Co., 16 Pa-IMst. & Co. 781. 

R.I.—Morrell v. Lalonde, 114 A. 178, 
44 RI. 20. 

Tenn.—^Brandon v. Warmath, 277 S. 

W. 2d 408—Dowlen v. Fitch, 266 S. 

16 C. J.S.—79 


W.2d 357, 196 Tenn. 206, 41 AJCi.R2d 
791. 

Tex.—^Phil H. Pierce Co. v. Watkins, 
263 S.W. 905, 114 Tex. IffS. 

Lyon-Gray Lumber Co. v. Gibral¬ 
tar Life Ins. Co., Com.App., 269 S. 
W. 80. 

Du Pre V. Du Pre, Civ.App., 271 
S.W.2d 829—^Express Pub. Co. v. 
Hormuth, Clv.App., 6 S.W.2d 1026, 
error refused—^Hoard v. McFarland, 
Civ.App., 229 S.W. 687, error re¬ 
fused. 

12 C.J. p 974 note 17. 

A statutory remedy is not a vested 
right. 

U.S.—Smith V. American Can Co., 
D.C.I11., 8 F.RD. 112. 

IlL—^Walden Home Builders v. 
Schmit, 62 N.B.2d 11, 326 ULApp. 
386. 

Bnf oroemeut of remedy by particular 
official 

There is no constitutional right to 
the enforcement of a particular form 
of remedy by a particular official. 
Cal—Caminetti v. Pacific Mut. Life 
Ins. Co. of California, 139 P.2d 908, 

! 22 Cal.2d 344, certiorari denied Neb- 

lett V. Caminetti, 64 S.Ct. 428, 820 
U.S. 802, 88 L.Bd. 484. 

Torts yet to happen. 

There is no vested right in any 
remedy for torts yet to happen. 

Miss.—Walters v. Blackledge, 71 So. 
2d 433, 220 Miss. 486. 

Seoovary for error in. taacatioa 
Taxpayer has no vested right in 
remedy given for error in taxation, 
and congress may impose conditions 
defeating remedy. 

U.S.—^Haight v, U. S., C.C.A.Wash., 
22 F.2d 367. 

Seoovary of possession, by landlord 
Landlord has no vested right in 
any particular remedy for recovery 
of property if permitted effectively 
to recover possession. 

N.Y.—^People ex rel. Durham Realty 
Corporation v. La Fetra, 130 N.B. 
601, 230 N.Y. 429, 16 A.L.R 162— 
People ex rel. Brixtoa Operating 
Corporation v. La Fetra, 130 N.B. 
601, 280 N.Y. 429, 16 A.L.R 162, 
error dismissed 42 S.Ct. 47, 267 U. 
S. 665, 66 L.Bd. 424. 

Measure of oompensation. 

(1) Although a litigant may ac- 
Quire a vested right to be compen¬ 
sated for loss immune from legisla¬ 
tive enroachment by retroactive 
statute, no vested right exists in the 
measure of compensation, for the 
measure of compensation is a reme¬ 
dy. 

U.S.—U. S. V. Standard Oil Co. of Cal¬ 
ifornia, D.C.Cal., 21 F.Supp. 646.. 
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(2) No constitutional structure can 
be erected upon a remedy or part of 
a remedy, such as interest, the al¬ 
lowance of which at common law 
was discretionary. 

U.S.—U. S. V. Standard OU Co. of 
California, supra. 

(3) The interest payable under 
matured mortgage on unpaid balance 
of principal is not allowed as part 
of contract, but as damages accord¬ 
ing to rate prescribed by law, which 
can change rate without interfering 
with any vested rights of mortgagee. 
N.Y.—^Brighton Operating Corp. v. 

Morrison, 62 N.Y.S.2d 26, 268 App. 
Div. 1000, appeal denied 62 N.Y.S. 
2d 955, 268 App.Div. 1069, appeal 
I dismissed 62 N.B.2d 240, 294 N.Y. 
807. 

(4) Changring rate of Interest on 
judgments see infra $ 271 a. 

(6) Changing the procedure in the 
assessment of damages resulting 
from a public improvement see in¬ 
fra § 261. 

88A N.Y.—^Bank of United States v. 
Rosengarten, 24 N.Y.S.2d 647, 175 
Misc. 677. 

Hunter v. City of New York, 121 
N.Y.S.2d 841. 

89. U.S.—^Bowles v. Miller, C.C.A. 
Colo., 161 F.2d 992—St. Louis Joint 
Stock Land Bank of St. Louis v. 
Plthian, D.aill., 48 F.2d 866— 
American S. S. Co. v. Wickwlre 
Spencer Steel Co., D.C.N.Y., 42 F,2d 
886, affirmed, C.aA., 49 F.2d 766. 

In re Farrow, D.C.Cal., 28 F.Supp. 
9. 

Cal.—Southern Service Co. v. Los 
Angeles County, 97 P.2d 963, 16 
Cal.2d 1, appeal dismissed 60 kct. 
979, 810 U.S. 610, 84 L.Bd. 1888, 
rehearing denied 60 S.Ct 1086, 310 

U. S. 668, 84 L.B<1 1421. 

National Auto & Ccus. Ins. Co. v. 
Downey, 220 P.2d 962, 98 Cal.App.2d 
686—Arques v. National Superior 
Co., 156 P.2d 648, 67 CaLApp.2d 763 
—City ©f Los Angeles v. Oliver, 
283 P. 298, 102 Cal.App. 299. 

Conn.—Sanger v. City of Bridgeport, 
198 A. 746, 124 Conn. 188. 116 A.L, 
R 1031. 

Qsu —^Morris v. Stanford, 199 S.B. 773, 
58 GaApp. 726. 

Idaho.—Oorpns OTuriB cited in Ward 

V. Burley State Bank, 226 P. 497, 
498, 88 Idaho 764. 

Ill.—Orllcki V. McCaxthy, 122 N.B.2d 
513, 4 I11.2d 842—Grasse v. Deal¬ 
er's Transport Co., 106 N.B.2d 124, 
412 111. 179, certiorari denied Deal¬ 
er’s Transport Co. v, Grasse, 78 S. 
Ct 47, 344 U.S. 887, 97 L.Bd. 661 
—Weil-McLain Oo. v. Collins, 71 
N.B.2d 91, 896 HL 608—^Kingston v. 
Old Nat Bank of Centralia, 194 
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changes one remedy for another remedy,^® or re¬ 
stores a remedy which had been lost,^®-5 or makes 
one particular remedy the exclusive one.®i Thus, 
a proceeding at law may be changed to one in 
equity,®^ and, conversely, a proceeding in equity to 
one at law.^^ It is not necessary that the remedy | 


16.C.J.S. 

or remedies substituted or remaining be as effectual 
as those existing before the passage of the statute.®^ 
There must, however, be substituted or remain a 
remedy that is not merely colorable, but is real and 
substantial,®® and a reasonable time must be allowed 


N.B. 218. 859 ni. 192—People 
Cesar. 182 NM 448. 349 Ill. 872, 
certiorari denied Cesar v. People 
of State of Illinois ex rel. Mc- 
Donoughi 68 S.Ct 386, 288 U.S. 608, 
77 KEd. 978—People v. Clark, 119 
N.E. 829, 288 IlL 221—People v. 
Stit^ 117 N.B. 784, 280 HL 663. 

Ind.—^Railway Exp. Agency v. Har¬ 
rington, 88 N.E.2d 916. 119 Ind. 
App. 593. 

Ky.—Picke v. Board of Trustees of 
Erlanger ConsoL Graded School 
Dist, 90 S.W.2d 66, 262 812. 

La.—Shreveport Long Leaf Lumber 
Co. V. Wilson, 197 So. 566, 196 La. 
814—Corpus Juris CLUO*ted in State 

V. Standard Oil Co. of Louisiana, 
178 So. 601, 611, 188 La. 978. 

State ex reL Huslow v. Louisiana 
Oil Refining Corporation, App., 176 
So. 686. motion denied 177 So. 476 
—^Paul V. Nolen, App., 166 So. 609. 
Me.—Miller v. Fallon, 188 A. 416, 184 
Me. 145. 

Md.—^Eelch T. Heehn, 36 A.2d 644, 
183 Md. 140. , , 

Mass.—Greenaway’s Cane, 65 N.H2d | 
16, 819 Mass. 121. , 

Mich.—Nathan v. Rupcic, 6 N.W.2d 
484, 308 Mich. 201—Bejger v. Zaw- 
adzki, 232 N.W. 746, 262 Mich. 14. 
Miss.—^Barbour v, Williams, 17 So.2d 
604, 196 Miss. 409. 

Mo.—^tna Ins. Co. v. Hyde, 286 S. 

W. 66, 315 Mo. 118, certiorari dis¬ 
missed 48 S.Ct 174, 275 U.S. 440, 72 
L.Bd. 857. 

N.J.—Pennsylvania Greyhound Lines, 
Inc. y. Rosenthal, 102 A.2d 687, 14 
N.J, 372—Shade V. Colgate, 69 A. 
2d 19, 3 N.J. 91. 

Henderson v. Weber, 86 A.2d 609, 
131 N.XLaw 299, appeal dismissed 
64 S.Ct. 1270, 322 U.S. 713, 88 L.Bd. 
1566—^t>wyer v. Volmar Trucking 
Corporation, 146 A. 685, 105 N.J. 
Law 618. 

I)U)cker V. Cardinal Building & 
Loan Ass’n of Newark, 179 A. 667, 
13 N.J.Misc. 397, ajfflrmed Rocker v. 
CardinaJ Building & Loan Ass’n of 
City of Nevrark,' 194 A. 865, 119 N. 
J.Law.l84. 

N.M.—National Liberty Ins. Co. of 
America v. Silva, 92 P.2d 161, 43 
N.M* 283. 

N.T.—^In re 1176 Evergreen Ave., 
Borough and County of Bronx, 1 
N.E.2d 888, 270 N.Y. 436,.affirmed 
Lauro v. Barker, 57 S.Ct. 321, 299 
:U'.S. 621, 8f L.Bd. 384. 

■ Myer v, Myer, 66 N.T.S.2d 88; 271 
' App:Div. A66, affirmed 78- NJa3.2d 
( .662, 296 N.X. 979. 


Kuenzll v. Stone, 182 N.T.S. 680, 
112 Misc. 126. 

Ohio.—^Lash v. Mann, 49 N.E.2d 689, 
141 Ohio St 577—Hatch v. Tipton, 
2 N.E.2d 876, 131 Ohio St. 364. 
Columbian Building & Loan Co. 

V. Meddles. App., 35 N.E.2d 902— 
Alston V. American Mortgage Co., 
166 N.E. 606, 24 Ohio App. 476, af¬ 
firmed 167 N.B. 374, 116 Ohio St 
643. 

Or.—^Heltkemper v. Schmeer, 276 P. 
55, 180 Or. 644, reheard 231 P. 169, 
130 Or. 644. 

Tenn.—^Brandon v. Warmath, 277 S. 

W, 2d 408. 

National Life & Acc. Ins. Co. v. 
Atwood, 194 S.W.2d 360, 29 Tenn. 
App. 141. . 

Tex.—Koehler v. South Texas Bank 
& Trust Co., CivA,pp., 76 S.W.2d 
1118, error refuse^—Chandler v. 
South Texas Bank & Trust Co., 
Cly.App., 76 S.W.2d 1117—Hill v. 
South Texas Bank & Trust Co., 
Civ.App., 7$ S.W.2d 1043, error re¬ 
fused—^New Amsterdam Casualty 
Co. V. Patton, Civ.App., 22 S.W.2d 
640, affirmed Com.App., Patton v. 
New Amsterdam Casualty Co„ 86 
S.W.2d 1000—McCutcheon & 
Church V. Smith, Civ.App., 194 S. 
W. 831, modified on other grounds 
242 S,W. 464, 111 Tex. 664. 

Va.—Shanahan v. Pocahontas Fuel 
Co., 72 S.E,2d 639, 194 Va. 808— 
Duffy V. Hartsock, 46 S.B.2d 670, 
187 Va- 406. 

W.Va.—^Boggess v. Buxton, 69 S.E. 

367, 67 W.Va. 679, 21 AnmCas. 289. 
12 C.J, p 974 note 18. 

Change of remedy as impairing obli¬ 
gation of contracts see infra § 881. 
A statutory remedy may be amend¬ 
ed or abolished, even though rights 
-have accrued. 

U.S.—>Smith V. American Can Co., D. 
C.I1L, 8 F.R.D. 112. 

Ill.—Walden Home Builders v. 
Schmit, 62 N.B.2d 11, 326 Hl.App. 
886 . . : 

Administrative remedies may be 
changed. 

U.S.—Avlna v. Brownell, D..C.Tex., 
112 F.Supp, 15. 

90. m,— ^Landry v. B. Q. Shinner & 
Co., 176 N.B. 895, 344 IlL 579. ' 
Minn.—^Falrvlew Hospital Ass'n v. 
Public Bldg^ Service and Hospital 
and Institutional Emp. Union Local 
No. 118, A.P.L., 64 N.W.2d 16, 241 
Minn. 623. ^ 

N.M.—National Liberty Ins. Co. qf 
America Vi^SUvA 92 P.2d 161, 42 
NM. 283. . 


N.T.—^In re 1175 Evergreen Ave., 
Borough and County of Bronx, 1 
N.B.2d 888, 270 N.Y. 436, affirmed 
Lauro v. Barker, 67 S.Ct. 821, 299 
U.S. 621, 81 L.Ed. 884. 

F. E. Compton & Co. v. Williams, 
290 N.Y.S. 984, 248 App.Div. 646. 
Tenn.—^Brandon v. Warmath, 277 S. 
W.2d 408. 

National Life & Acc. Ins. Co. v. 
Atwood, 194 S.W.2d 860, 29 Tenn. 
App. 141. 

12 C.J. p 976 note 32. 

Substitutlou of new aaA improved 
remedy in place of a remedy previ¬ 
ously granted by the legislature may 
not be successfully resisted, 
m.—Walden Home Builders v. 
Schmit, 62 N.B.2d 11, 826 IlLApp. 

386. 

90.5 Mich.—^Rookledge v. Garwood, 
66 N.W.2d 786, 340 Mich. 444. 
Constitutionality of statutes reviving 
causes of action barred by limita¬ 
tions see infra § 266 c. 

9L Colo,—Rhinehart v. Denver, etc., 
R. Co., 168 P. 149, 47 Okl. 549. 

Me.—Thayer v. Seavey, 11 Me. 284. 

92. Iowa.—^Kitterman v. Wapello 
County, 123 N.W. 740, 145 Iowa 
22 . 

Wls.—George v. Everhart, 15 N.W. 

387, 67 Wls. 397. 

9^ Ala.—^Paschall v. Whitsett, 11 
Ala. 472—^Bartlett v. Lang, 2 Ala. 
401. 

Va.—Shickel v. Berryville, Land, etc., 
Co., 37 S.B. 813, 99 Va. 88. 

XnJuuotioxL 

Although the legislature may not 
deprive the district court of power to 
issue injunctions in proper cases, a 
lltigajit has no vested right in the 
remedy, and its use may be limited 
if a plain, speedy, and adequate rem¬ 
edy at law is provided. 

N.M.—^Lougee v. New Mexico Bu¬ 
reau of Revenue Commissioner, 76 
P.2d 6, 42 N.M. 116. 

94. U.S.—U. S. V. Standard Oil Co, 
of California, D.aCaL, 21 F.Supp. 
646. 

N.J.—Henderson v. Weber, 86’ A.2d 
609, 181 N.J.Law 299, appeal dis¬ 
missed 64 S.Ct. 1270, 822 U.S. 713, 
88 L.Ed. 1666. 

12 aj. p 976 note 86. 

96. U.S.—Swanson v. Bates, C.A.Okl., 
170 F.2d 648—Meyer v. City of Eu- 
faula, C.C.A.Okl., 164 F.2d 943— 
Versluls v. Town of Haskell, CC.A. 
OkL, 164 F.2d 935—Bowles v. Mil¬ 
ler, CaA-Colo., 161 F.2d 992—^Duke 
Power Co. V. South Carolina Tax 
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for the assertion of the remedy.®5*5^ Notwithstand¬ 
ing a statute, by its terms, purports to deal with 
matters of remedy only, it is void or inapplicable 
if its operation will result in divesting or impairing 
vested rights.®® 


§ 257. Creating or Enlarging Remedies 

A statute which merely creates or enlarges a rem- 

Commisslon, C.C.A.S.C., 81 F.2d 513, 
certiorari denied Duke Power Co. 

V. South Carolina Tax Commission, 

56 act. 834, 298 U.S. 669, 80 L.Ed. 

1392. 

Hagler v. Security Mut. Life Ins. 

Co., D.C.Tex., 244 F. 863. 

Cal.—Rombotis v. Pink, 201 P.2d 588, 

89 Cal.App.2d 378. 

Colo.—^Deter v. City of Delta, 217 P. 

67, 73 Colo. 589. 

ni.—^People V. Cesar, JL82 N.B. 448, 

349 Ill. 372, certiorari denied Cesar 
V. People of State of Illinois ex 
rel. McDonough, 53 S.Ct. 386, 288 

U. S. 603, 77 L.Bd. 978. 

Ind.—Railway Exp. Agency v. Har- 

ringrton, 88 K.E.2d 915, 119 Ind.App. 

693. 

N.J.—State by Parsons v. Standard 
Oil Co., 68 A.2d 499, 6 N.J.Super. 

460. 

Henderson v. Weber, 35 AL.2d 609, 

131 N.J.Law 299, appeal dismissed 
64 act. 1270, 822 U.S. 713, 88 L.Bd. 

1555. 

N.Y.—^Myer v. Myer, 66 N'.T.S.2d 83, 

271 App.Div. 465, affirmed 73 N.B. 

2d 662, 296 N.T. 979. 

Application of Fleetwood Acres, 

Sup., 62 N.Y.S.2d 669, 186 Mlsc. 299, 
affirmed 63 N.Y.S.2d 238, 270 App. 

. Dlv. 1050, appeal denied 64 N.Y.S. 

2d 910, 271 App,Dlv. 764. 

Ohio.—Columbian Building & Doan 
Co. V. Meddles, App., 86 N.E.2d 902. 

Tex.—City of Fort Worth v. Moi> 
row. Civ.App., 284 S.W. 276—El 
Paso Union Passenger Depot Co. 

V. Dook, Civ.App., 201 S.W. 714, af¬ 
firmed, Com.App., Dook v. El Paso 
Union Passenger Depot Co., 228 S. 

W. 917. 

Va.—Duffy v. Hartsock, 46 aE.2d 570, 

187 Va. 406. 

12 C.J; p 975 note 36. 

Constitutional provisions guarantee¬ 
ing a remedy for injuries suffered 
see infra §§ 708-718. 

AdegtuMy or snffloienoy of a sub- 
stitute remedy required is governed 
by the principle that reasonable and 
substantial substitutes for the com¬ 
mon law right or remedy withdrawn 
is essential for validity of legisla¬ 
tion nullifying or withdrawing such 
right. 

—^Fairview Hospital Ass'n v. 

Public Bldgi Service and Hospital, 
and Institutional Emp. Union Docal 
No. 118, A. F. D., 64 N.W.2d 16, 

241 Minn. 523. 


edy for an existing right, although retrospective, does 
not Impair vested rlght^ 

. No vested rights are impaired by a statute which 
creates a remedy for an existing right for which 
there has been no remedy.®^ So acts providing a 
new remedy,®® or enlarging a remedy already exist¬ 
ing,®® or repealing an exemption from liability in 
a particular form of remedy,'^ although made to op¬ 
erate retrospectively,® do not, per se, impair vest- 

Hedges, 286 N.W. 277, 136 Neb. 882 
—Co^us Juris cited in Duikart v. 
Buni 262 N.W. 473, 474, 126 Neb. 
867. • ' 

12 aj.. p 976 note 37. 

98. Ala.—Cronheim v. Doveman, 142 
So. 650, 225 Ala. 199. 

E:an.—Ellis v. Kroger- Grocery & 
Baking Co., 152 P.2d 860, 159 Kan. 
213, 156 A.D.R. 646. 

Da.—Shreveport Dong Deaf Dumber 
Co. V. Wilson, 197 So; 666, 196 Da. 
814—Corpus Juris quoted in State 

V. Standard Oil Co., 178, So, 601, 
611, 613, 188 Da. 978. 

Mich.—^Nathan v. Rupcic, 6 N.W.2d 
484, 303 Mich. '201. 

Ohio.—State ex rel. City of South 
Euclid V. Zangerle, 62 N.E.2d 160, 
146 Ohio St. 433. 

Tenn.—^Brandon v. Warmath, 277 S. 

W. 2d 408. 

12 C.J. p 976 note 38. 

99. Kan.-rEllis v. Kroger Grocery & 
Baking Co., 152 .P.2d 860, .159 Kan. 
218, 165 A.D.R. .646. 

Da.—Shreveport Dong Deaf Lumber 
•Co. V. Wilson,, 197 So. 666, 195 Da. 
814—Corpus Juris quoted in State 
V. Standard Oil Co., 17,8 So. 601, 611, 
613, 188 Da. 978. 

Mich.—^Nathan v. RupOlc, 6 N.W.2d 
484, 303 Mich. 20D 

Miss.—^Barbour v. Williams, 17 So.2d 
604, 196 Miss. 409. 

N.Y.—^People ex reL Reibman v. War¬ 
den of County' Jail at Salem, 275 
N.Y.S. 69, 63, 242 App.Div. 282. 

N.C.—^Bateman v. Sterrett, 159 S.E. 
14, 201 N.C. 59. 

Ohio.—State ex reL City of South 
Euclid V. Zangerle, 62 N.E.2d 160, 
146 Ohio St. 433. 

Tezm.—Dowlen v. Fitc^ 264 S.W.2d 
824, 196 Tenn. 206, 41 A.D.R.2d 791, 
„ rehearing denied 266 S.W.2d 367, 
196 Tenn. 206, 41 A.D.R.2d 791. 

12 C.J. p 975 note 39. 

1. Da.—Shreveport Dong Deaf Dum¬ 
ber Co. V. Wilson, 197 So. 566, 196 
La. 814—Corpus Juris quoted in 
State V. Standard Oil Co., 178 So. 
601, 611, 613,* 188 Da. 978. 

Minn.—Watson v. Chicago, etc., R. 

Co., 48 N.W. 1129, 46 Minn. 82D 
12 ax p 975 note 40. 

2. Ala.—Coosa River Steamboat Co. 
V. Barclay, 30 Ala. . 120. 

Da—Shreveport Dong Deaf Dumber 
Co. V. Wilson. 197 So. 566, 195 Da 
814—Corpus Juris quot.ad; in State 


Preservation of old remedy 
Where statutory remedy provided 
for enforcement of accrued right Is 
repealed and no new remedy is pro¬ 
vided, old remedy is preserved for 
enforcement of such accrued right. 
Okl.—Barry v. Board of Com’rs Of 
Tulsa County, 49 P.2d 648, 173 Okl. 

645— ^Morley v. Hurst, 49 P.2d 646, 
174 Okl. 2. 

95.5 Ohio.—^Dash v. Mann, 49 N.B. 

2d 689, 141 Ohio St. 677. 

Statutes limiting time in which ac¬ 
tions may be brought on existing 
causes of action see infra § 266. 

96. CaL—^National Auto & Cas. Ins. 
Co. V. Downey, 220 P.2d' 962, 98 
Cal.App.2d 586—Arques v. Nation¬ 
al Superior Co., 156 P.2d 643, 67 
CaLApp.2d 768—City of Dos An¬ 
geles V. Oliver, 283 P. 298, 102 Cal. 
App. 299. 

Mich.—^Detroit Trust Co. v. Storm- 
feltz-Doveley Co., 242 N.W. 227, 
257 Mich. 655, 88 A.D.R. 1263. 

OkL—^Barry v. Board of Com'rs of 
Tulsa County, 49 P.2d 648, 173 Okl. 

646— ^Morley v. Hurst, 49 P.2d 646, 
174 OkL 2. 

Tex.—^Purser v. Pool, Civ.App.j 146 
S.W.2d 942. 

12 C.J. p 976 note 28. , 

Attempted destruction of both 
A statute which attempts by the 
same provision to destroy both a 
right and a remedy succeeds in de¬ 
stroying neither. 

Mich.—Minty v.. State, 68 N.W.2d 106, 
336 Mich. 370. 

Except as to vested rights, a state 
legislature has full power to change 
or to abolish existing common law 
remedies. 

Miss.—Walters v. Blackledge, 71 So. 

2d 433, 229 Miss. 485. 

Remedy by contract 

When parties have . legally con¬ 
tracted with reference to a mutual 
remedy for breach, such remedy be¬ 
comes a vested property right. 

Tex.—^Municipal Gas Co. v.. Done Star 
Gas Co.. Civ.App., 269 S.W. 684,. 
affirmed 8 S.W. 790, 117 Tex. 331, 
58 A.D.R. 797. 

97. Da.-^orpus Juris quoted ^ in 
State V. Standard Oil Co. of Lou¬ 
isiana, 178 So.- 601, 611, 613, 188 
Da. 978. 

Mich.—^Nathan v. Bupcic, 6 N.W. 2d 
484, 303 Mich. 201. 

Neb.—^Department of Banking v. 
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ed rights ^ but the l^slature may not, under the 
guise of a remedial act, provide a particular remedy 
tiiat -will impair property rights vested before the 
passage of the act.^ 

§ 258. Conditions Precedent to Maintaining 
Action 

Conditions precedent to the maintenance of accrued 
causes of action may be withdrawn or Imposed by the 
legislature when reasonable^ unless their Imposition de¬ 
nies or Impairs existing rights. 

Conditions precedent to the maintenance of. caus¬ 
es of action that have already accrued may be im¬ 
posed by the legislature, where the requirements op¬ 
erate only as reasonable restrictions on the exercise 
of the right to sue,^ but not where they operate as 
a denial or abridgment of existing rights.6 Statutes 
imposing conditions precedent to the maintenance of 
an action or proceeding do not create vested 


rights,5-5 and statutes removing such conditions 
precedent may operate retrospectively without inter¬ 
fering with vested rights, as they affect the remedy 
only.® A statute which requires a person sustain¬ 
ing injuries through the negligence of a municipality 
to notify it within a prescribed time as a prerequisite 
to suit is not invalid as a destruction of vested 
interests.^ 

§ 259. Pending Proceedings 

A statute which relates merely to matters of remedy 
may be made applicable to pending proceedings at any 
time before the final Judgment of the court becomes ef¬ 
fective. 

The rule is well established that a statute which 
relates merely to matters of remedy may be made 
applicable to proceedings commenced before its pas¬ 
sage,® at any time before the final judgment of the 
court becomes effective.Thus, as stated infra 


V. standard Oil Co., 178 So. 601, 611, 
613, 188 La. 978. 

Miss.—Sullivan v, Ammons, 48 So. 

244, 96 Miss. 196. 

12 C. J. p 976 note 41. 

3. CaL—^In re Bazzuro, 118 P. 484, 
161 CaL 71. 

N.T.—Sloane r. Tiffany, 98 N.T.S. 
149, 103 App.Div. 640, 84 N.Y.Civ. 
Proc. 208. 

Metropolitan Casualty Ins. Co. 
of New York v. Barr Wrecking 
Corp,. 40 N.Y.S.2d 607, 180 Misc. 
200 . 

Va,—Curtis v. Hiden, 84 S.Sj.'664, 117 
Va. 289. 

4. Cal.—^Halbert v. Berlinger, 273 P. 
2d 274, 127 Cal.App.2d 6—Corpus 
Juris Seeimdum q.w)ted in Casey v. 
Katz, 260 P.2d 291, 2.92, 114 CaJ.App. 
2d 891. 

Wash.—-Hewitt Logging Co. v. North¬ 
ern Pac. By. Co., 166 P. 1163, 97 
Wash. 697. 

12.C.J. p 976 note 44. 

6. Mo.—Ruecking Const. Co. v. With- 
nell, 191 S.W. 685, 269 Mo. 646, 
afarmed Withnell v. Buecking 
Const. Co., 39 aCt 200, 249 U.S. 
63, 63 L.Ed. 479. 

Wls.—Relyea v. Tomahawk Paper, 
eta, Co., 78 N.W^ 412, 102 Wis. 301. 
72 Am.S.R. 878. 

5.5 U.S.—N. U R. R. V. Sharpies 

Chemicals, Inc., C.A6, 209 F.2d 646. 

6. TJ.S.—^Brainard v. Hubbard, Conn., 
12 Wall. 1, 20 L.Bd. 272, 

Miss.—Ph^ix Ins. Co. v. Pollard, 63 
ims. 614.. 

7. Ind.—Sherfey v. City of BraziL 

18 N.H.2d 668, 218 Ind. 493. ^ 

8r U.a—Cudahy Packing Oo. v. Hai> 
rison, X>.C.I1L, 18 F.Supp. 250: . 
Ala.—Dickson v. Alabama Machinery 
& Supply Co., 89 So. 843, 18 Ala. 
App. 164, certiorari denied Hx parte 


Alabama Machinery 4b Supply Co., 
89 So. 922, 206 Ala. 698. 

Ark.—^Brown v. Creekmore, 217 S.W. 
774, 141 Ark. 612. 

CaL—^National Auto. & Cas. Ins. Co. 
V. Downey, 220 P.2d 962, 98 Cal. 
App.2d 586—Araues v. National Su¬ 
perior Co.. 166 P.2d 643, 67 CaLApp. 
2d 763—City of Los Angeles v. Oli¬ 
ver. 283 P. 298, 102 Cal.App. 299. 
Del.—Corpus Juris Seonndum oited in 
Empire Box Corporation v. Jeffer¬ 
son Island Salt Mining Co., 81 A. 
2d 240, 243, 8 Terry 258. 

Idaho.—Corpus Juris cited in Ward 
V. Burley State Bank, 226 P. 497, 
498, 88 Idaho 764. . 
Ill.-_Weil-McLaln Co. v. Collins. 71 
N.E.2d 91, 895 Ill. 508. 

La.—Chronos Land Oo. v. Crichton, 
91 So. 408, 160 La. 963. 

Neb.—Lovelace v. Boatman, 202 N.W. 
418, 113 Neb. 146. 

N.J.—^Morln v. Becker, 79 A.2d 29, 6 
K.J. 467—Shade v. Colgate, 69 A. 
2d 19, 3 N.J. 91. 

Or.-^Spicer v. Benefit Ass*n of Ry. 
Employees, 21 P.2d 187, 142 Or. 
674, 90 AL.R. 517. 

Tenn.—Corpus Juris Secundum cited 
in National Life & Accident Ins. 
Co. V. Atwood, 194 S.W.2d 850. 863, 
29 Tenn.App. 141. 

Tex.—Fidelity Union Casualty Co. v. 
Farmers* & Merchants* Lumber 
Co.. Civ.App.. 48 S.W.2d 147. 

Odenthal v. State, 290 S.W. 748, 
106 Tex.Cr. 1. . 

12 CJ. p 976 note 48. 

However, there axe some cases to 
the contrary. 

Mass.—^Bigelow v. Prit<diard, 21 Pick. 
169. 

Tex,—^Maynard v. Freeman, Civ.App., 
60 S.W. 834. 

Application of changes in remedies of 
creditors to pending proceedings see 
infra § 260* 


A statutory remedy may be taken 
away even though rights have ac¬ 
crued and proceedings have been 
commenced to enforce them. 

U.S.—Smith V. American Can Co., D. 

C.I1L, 8 F.R.D. 112. 

Bankruptcy proceedings 
Association, filing petition for vol¬ 
untary bankruptcy adjudication be¬ 
fore president signed act excluding 
it from operation of Bankruptcy Act, 
had no vested right to adjudication 
thereafter. 

U.S.—^Home Savings & Loan Ass’n v. 
Plass, C.C.A.Wanh., 67 F.2d 117. 

Becovexy of processing taxes 

Revenue act establishing board to 
be designated by secretary of the 
treasury to review commissioner's 
allowance or disallowance of claims 
for refund of processing taxes under 
invalid statute and providing for 
review in circuit courts of appeals 
was held to satisfy requirements of 
notice and hearing, and hence did not 
contravene Fifth Amendment by vio¬ 
lating vested rights of taxpayer who 
was thereby precluded from main¬ 
taining antecedent action pending in 
federal district court to recover proc¬ 
essing taxes from collector. 

U.S.—Sheridan Flouring Mills v. Cas¬ 
sidy. D.CWyo., 17 F.Supp. 698. 

8.5 ni.—Weil-McLain Co. v. Collins, 
71 N.E.2d 91, 896 Ill. 503. 

Impairing final judgment or procedure 
as to executions see infra S 27L 

After appeal or time therefor 
Remedies may be modified even as 
to -pending actions, but no action can 
be regarded as pending when it has 
expanded into a judgment and the 
time to appeal has expired, or the 
only appeal allowed by law has been 
taken and decided. 

N.J.—Shade v. Colgate, 69 A2d 19, 3 
N.J. 91. 
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§ 264, a statute may provide for the survival of 
causes of action on which suit has already been 
brought, although such rights of action did not sur¬ 
vive xmder the law in force when the suit was com¬ 
menced. Likewise, statutes may be passed authoriz¬ 
ing certain classes of pending suits to be advanced 
for trial,® providing that cases that have been as¬ 
signed for trial and continued for a certain time 
shall be assigned to a dead docket,providing for 
the consolidation of pending actions,^^ and permit¬ 
ting the filing of amended affidavits.*^® From the 
time that a statute relating to the remedy takes ef¬ 
fect, the proceedings in a pending suit may no longer 
be conducted under the former law,^.® but all pro¬ 
ceedings taken thereafter must be under the new 
law.^4 The repeal of a statute, without a saving 
clause, terminates all proceedings thereunder.^® A 
statute otherwise valid will not be rendered void by 
the circumstance that the change in procedure ef¬ 
fected by it operates prejudicially on parties in 
pending actions.’i® A statute providing that no ex¬ 
ception of want of authority shall lie to any action 
brought on behalf of a corporation by certain of¬ 


ficers divests ho vested rights by operating on pend¬ 
ing litigation.1^ 

§ 260* Remedies of Creditors 

a. In general 

b. Stockholders’ liability 

a* In General 

While etatutes relating to the remedies of creditors 
may not divest a vested property right, generally the 
legislature may change the remedies of creditors for the 
enforcement of existing debts. 

While statutes relating to the remedies of credi¬ 
tors may not divest a vested property right,yet, 
in accordance with the general rule, the legislature 
may change the remedies of creditors for the en¬ 
forcement of existing debts,^® and may make such 
changes applicable to pending proceedings.®®^ A 
creditor of an insolvent person has no vested right 
to a particular form or method of liquidation, or to 
liquidation at the hands of any particular official ;2®- 
nor has a pledgee or mortgagee,®® or a lienholder,®® 
any vested right to a particular remedy for the en¬ 
forcement of his rights. 


9. La.—^Hoa v. Lefranc, 18 La.Ann. 
893. 

10. La.—Lours v. Cazentre, 1 McG. 
251. 

11. Mo.—Spltcaufsky v. Hatten, 182 
S.W.2d 86, 353 Mo. 94, 160 A.L.R. 
990. 

N.J.—^Baldwin v. Newark, 38 N.J.Law 
158. 

12. Wls,—^Rosenthal v, Wehe, 17 N. 
W. 318, 58 Wis. 621. 

13. C3al.—^Title Ins., etc., Co. v. Lusk, 
115 P. 53, 15 Cal.App. 358. 

14. Mo.—^Barber Asphalt Pav. Co. v. 
Hayward, 164 S.W. 140, 248 Mo. 
280. 

Or..—Spicer v. Benefit Ass'n of By. 
Employees, 21 P.2d 187, 142 Or. 
574, 90 A.L.R. 517. 

15. Mass.—Wilson v. Head, 69 N.E. 
317, 184 Mass. 516. 

12 C.J. p 976 note 53. 

16. Conn.—^Appeal of Mechanics', 
eta. Bank, 81 Conn. 63. 

Ga.—^Lears v. Seaboard Adr-Line R. 
Co., 60 S.E. 343, 3 GkuApp. 614. 

17. La.—Schwlngr Lumber, eta, Co. 
V. Peterman, 72 So. 312, 140 La. 
71. 

la N.a— Nash V. Board of Com'rs 
of St Pauls, 190 S.B. 475. 211 N.a 
SOI. 

12 aj. p 976 note 66. 

19. U.S.—Ginsberff v. Llndel, C.C.A. 
Iowa, 107 F.2d 72L 
Prldeaux v. Des Moines Joint- 
Steck Land Bank, D.C.Minn., 34 F. 


2d 308, appeal dismissed 51 S.Ct 
40. 282 U.S. 800. 75 L.Ed. 720. 

In re Penticoff, I).C.Minn., 86 F. 
Supp. 1. 

Ill.—>Moore v. Zelia 170 N.B. 664, 838 
IlL 683. 

N.Y.—In re Stem's Estate, 291 N.T. 

S. 782, 161 Misa 272. 

Pa.—^Thompson v. Bean, 7 Pa.Di8t. & 
Co. 209. 

Tex.—^Hoard v. McFarland, Civ.App., 
229 S,W. 687, error refused. 

12 CJ. p 976 note 57. 

AttaohmeiLt 

Legislature may modify or abro¬ 
gate remedy by attachment until lien 
is perfected by levying execution. 
Me.—^Mclnnes v. McKay, 141 A. 699, 
127 Me, 110, afllrmed McKay v. Mc- 
innes, 49 S.Ct 344, 279 U.S. 820, 73 
L.Bd. 976. 

Treasurer’s liability for public funds 
To construe the Act of May 7, 
1932, Smith-Hurd StAnnot c 102 § 
19, which postpones for a period of 
two years a treasurer's liability for 
public funds on deposit in a elosed 
bank, and provides that no action 
shall lie a^gainst the treasurer during 
I that period, unless, eta, as applying 
to an action on the bond of a school 
treasurer. Smith-Hurd St.Annot. c 
122 S ®73, pending at the time of the 
act’s passage, does not render the act 
invalid as destroying a right previ¬ 
ously vested in plaintiff trustees, it 
being the procedure only which the 
act affects. 

IlL—Trustees of Schools of Township 
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No. 33 North, Range Na 8 East 
of the Third Principal Meridian, La 
Salle County v. Farnsworth, 278 HI. 
App. 474. 

20. Fla.—Scott V. Jenkins, 85 So. 
101, 46 Fla. 518. 

Application of changes in remedy 
generally to pending proceedings 
see supra § 259. 

21. Cal.—Carpenter v. Pacific Mut. 
Life Ins. Co. of California, 74 P.2d 
761, 10 Cal.2d 807, affirmed 59 S. 
Ct. 170, 306 U.S. 297, 83 L.Bd. 182. 
rehearing denied 69 S.Ct. 856, 305 

U. S. 676, 83 L.Ed. 437. 

Minn.—Timmer v. Hardwick State 
Bank, 261 N.W. 456, 194 Minn. 586. 
Wis.—Corstvet v. Bank of Deerfield, 
263 N.W. 687, 220 Wis. 203. 

22. U.S.—Cherry v. Insull Utility In¬ 
vestments, D.C.I11., 68 F.2d 1022, 
reversed on other grounds, C.CwA, 
Guaranty Trust Co. of New York 

V. Fentress, 61 F.2d 329—^Prideaux 
V. Des Moines Joint-Stock Land 
Bank, D.C.Minn.,. 34 F.2d 308, ap¬ 
peal dismissed 61 S.Ct 40, 282 U.S. 
800, 75 L.Bd. 720. 

23. U.S.—Ginsberg v. Llndel, Ca 
A.Iowa, 107 F.2d 721. 

In re Penticoff, D.C.Mlnn., 36 F. 
Supp. 1. 

La.—Shreveport Long Leaf Lumber 
Co. V. Wilson, 197 So. 566, 196 I«a. 
814. 

Mass.—^Manchester v. Popkln, 130 N. 

_E. 62, 237 Mass. 434* 

12 C.J. p 965 note 48. 
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’ The legislature has" no power to divest an estate 
by curtesy in which the creditor of the tenant by 
curtesy has acquired a lien by attachments^ 

Exemption and homestead laws. The legislature 
may not, tinder a law creating or enlarging a home¬ 
stead, withdraw land from a lien previously ac¬ 
quired under a judgments^ or the levy of an execu¬ 
tions® However, the creditor acquires no vested 
right to remedies against, homestead property giv¬ 
en by the law in force at the time the debt accrued 
and the homestead was acquired, and must be con¬ 
tent with such remedies as are in force at the ex¬ 
piration of the homestead estate.S7 

UfObHity for wife*s debts. An act exempting a 
husband from liability for debts contracted by the 
wife before marriage, when applied to a debt con¬ 
tracted before the passage of the act, does not take 
from the creditor such a vested right in the contin¬ 
gent liability of the future husband as to render the 
act void on this ground ;S8 but where the marriage 
occurs prior to the passage of the statute it gives 
the existing creditors a vested right. against the 
husb^d which may not be impaired.^® An act 
exempting a wife’s property from liability for 
debts incurred before its passage has been held 
constitutional.®® 

b. Stockholders’ Liability 

Although there Is authority to the contrary, statutes 
reducing a stockholder’s liability to corporate creditors 
ara generally void as impairing vested rights of the 
creditors^ but neither, the creditors nor the stockholders 
have any vested rights in any particular methods of 
enforcement of the liability. 

.While it has been held that a creditor of a cor- 

M Opnn.—Plumb , t. Sawyer, 21 
Conn. 851. 

as. tJ.S.—Gunn v. Barry, Ga., 15 
..WalL 610, 21 Ii.Ed. 212. 

Minn.—TUlotsott v. Millard, 7 Minn. 

512, 82 Am.D. 112. 

12 O.J. p 976 note 62. 
as. N.C.—Sluder v., Hoirers, 64 N.C. 

289—^McKelthan v, Terry* 64 N^C. 

25—Hill V. Kessler, 63 N.a 487. 

27. Mo.—^Balance v. Gordon, 152 0. 

W, 358, 247 Mo. 119. 

aa N.T.—Foote V. Morris, 12 N.T. 

LieiBr.Oba 61» 

aa. N.T.—Berley v. Hampacher, 12 
Niy.Super, 188. 

80. Pa.—^Headley v. Ettllnir* 1 Phlla. 

89. / < 

81. Me.r~Coffln v. Blch, 45 Me. 507, 

71 Ain.1). 559. 

Pa.—Woodliouse v. Cominonwealth 
Ins. Co.,, 54 ^ 307. 

32. U.S.—Hathom v. 

WalL 10, 17 l4.B±: 776; . 


poration has no vested rights as against the indi¬ 
vidual stockholders of the corporation which would 
render void a statute destroying or reducing the 
. liability of the stockholders,®^ yet, the weight of au¬ 
thority is to the effect that such a statute would im¬ 
pair vested rights of the creditors and would be 
void.®® The creditors of a bank or corporation; 
however, have no vested right in any particular 
methods of enforcement of the stockholders’ liabili¬ 
ty, and the procedure for the enforcement of such 
liability is accordingly subject to change at the will 
of the legislature.®® The stockholders themselves 
have no vested right in any particular method of 
procedure or against the adoption of any new meth¬ 
od for enforcing their liability,®^ and the remedies 
of creditors against stockholders may accordingly 
be enlarged and made more effective.®® 

§ 261. Practice and Procedure in General 

Except as they may be expressly protected by con¬ 
stitutional provisions, no one has a vested right in the 
rules , of practice or modes of procedure in force when 
, a cause of action accrues or suit is brought. 

, Except as they may be expressly protected by 
constitutional provisions,®®*®® no one has a vested 
right in the rules of practice or modes of procedure 
in force when a cause of action accrues or suit is 
brought, and such rules of practice or modes of 
procedure may be amended, altered, or repealed, 
and others substituted in their place, and the 
changes made applicable to pending actions at 
any time before the final judgment of the court 
becomes effective, or at least before vested rights 
have been acquired under them,®® provided an ade¬ 
quate remedy or the essential elements of protection 

be brought may be designated by the 
legislature, within certain limits. 

S.D.—^Federal Deposit Ins. Corp, of 
Washington, D. C., v. Ensteness, 4 
N.W.2d 209, 68 S.D. 467—Hopkins 
V. Glendennlng, 299 ,N.W. 905, 68 
S.D. 208. 

35. Mass.—Converse v. Ayer, 84 N, 
F. 98, 197 Mass. 443. 

N.J.—Morin v. Becker, 79 A.2d 
N.J. 457. 

N.T. —Bank of XT. S. v. Hosengarten, 
24 3Sr.T.S.2d 647, 175 Misc. 677. , 
Htmter v. City of New Tork, 121 
N.T.S.2d 841. 

36. U.S.—Grivas v. iWmelee Transp. 
Co., C.A.I1L, 207 F.2d 334, certiorari 
denied Parmelee Transp. Co. v. 
Grivas, 74 S.Ct. 477, 847 U.k 913, 
98 Li.Ed. 1069—Swanson v. Bates, 
aAuOkl., 170 F.2d 648—Peoria 
Braumeister Co. v. TeUowley, 123 
F.2d 637. 

Boches V. Miami Air Line, D.C.N. 
J., Ill F.Supp. 138—^Maloney y. 
New York, N. H. & H. B. Co., D.a 


Calef, Me.,^ 2 


Blackburn v. Irvine, Pa., 205 F. 
217, 123 C.C.A. 405, certiorari de¬ 
nied 38 S.Ct. 1050, 229 U.S. 622, 57 
L.Ed. 1355. 

12 CJ. p 977 note 70. 

33. La.—Cox v. Bell, Appi, 142 So. 
623. 

S.C.—State ex rel. Zimmerman v. 

Gibbes/ 172 S.B. 180, 171 S.a 209. 

12 aj. p 977 note 71. 

34. U.S.—Henley ,v. Myers, Kan., 80 
S.Ct 148, 215 U.& 878, 54 L.Ed. 
24®. 

Mass.—Cosmopolitan Trust Co. v. 

Cohen, 138 N.E. 711, 244 Mass. 128. 
Mont.—Oorptis Juris oit^ in Sprlng- 
hom V. Dirks, 28i' P. 912, 914, 72 
Mont. 121.. 

S.D.—^Federal Deposit Ins. Coi^. of 
Washlxigton, D. C., v. Ensteness, 4 
N.W.2d 209, 68 S.D. 467—Hopkins 
vl Glendenning, 299 N.W. 905, 68 
S.D. 208., 

The persons by whom an action to 
enforce a. stockholder*B liabUity may 
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N.T., 38 P.Supp. 668—U. S. v. Asch- 
er, D.C.CaL, 41 P.Supp. 895—U. S. 
V. Ladley, B.CIdaho, 4 P.Supp. 680. 

Ala.—Grand International Brother^ 
hood of Locomotive Engineers v. 
Green, 98 So. 569, 210 Ala. 496, er¬ 
ror dismissed 44 S.Ct. 636, 265 XT. 
S. 676, 68 L.Ed. 1187. 

Ark.—Johnson v. Beede, 64 S.W.2d 
418, 186 Ark. 568. . 

CaL—Casey v. Katz, 260 P.2d 291, 
114 CaLApp.2d 391—National Auto 
& Cas. Ins. Co. v. Downey, 220 P. 
2d 962, 98 CaLApp.2d 686—^In re 
Giordano’s Estate, 198 P.2d 771, 85 
CaLApp.2d 688—^Arques v. National 
Superior Co., 166 P.2d 643, 67 CaL 
App.2d 768—Birkhofer v. Krumm, 
81 P.2d 609, 27 Cai:App.2d 706, cer¬ 
tiorari denied 69 S.Ct. 249, 306 U. 
S. 663, 83 LuEd. 428—McCoy v. Jus¬ 
tice Court of Township of Santa 
Ana, 71 P.2d 1116, 23 CaLApp.2d 
99—City of Los Angeles v. Oliver, 
288 P. 298, 102 CalA.pp. 299. 

Del.—Corpus Juris Secundum cited in 
Empire Box Corporation v. Jeffer¬ 
son Island Salt Mining Co., 81 A. 
2d 240, 243, 8 Terry 258. 

D.C.—Ritholz V. March, 105 P.2d 987, 
70 App.D.C. 288. 

Idaho.—^Palmer v. Quinn-Robbins Co., 
18 P.2d 917, 62 Idaho 661—Ward 
V. Burley State Bank, 226 P. 497, 
88 Idaho 764. 

Ill.—Ogdon V. Gianakos, 114 N.E.2d 
686, 415 IlL 691—Hire y. Hrudlcka, 
40 N.E.2d 63, 379 IlL 201—People v. 
Cesar, 182 N.B. 448, 849 IlL 872, 
certiorari denied Cesar v. People 
of State of Illinois ex reL McDon¬ 
ough, 63 S.Ct. 886, 288 U.S. 603, 
77 L.Ed, 978—Kenfleld-Leach Co. v. 
Industrial ^blications, 161 N.B. 
239, 820 IlL 449—Otis Elevator 
Co. V. Industrial Commission, 134 
N.E. 19, 801 HL 394. 

Chicago Pump Co. v. Lakeside 
Engineering Corporation, 16 N.E.2d 
929, 296 IlLApp. 126, 

Ind.—Streepy v. State, 177 N.B. 897, 
202 Ind. 686. 

Iowa.—^Appleby v. Farmers State 
Bank of Dows, 66 N.W.2d 917, 244 
Iowa 288. 

Iran. —In re Reed’s Estate, 142 P.2d 
824, 167 Kan, 602. 

Ky.—General Refractories Co. v. Hen¬ 
derson, 282 S.W.2d 846, 313 Ky. 
613-l.Barker v. Lazmert, 222 S.W.2d 
659, 810 Ky. 843. 

La.«-Wall T. Close, 10 So.2d 779, 201 
983 —Shreveport Long Leaf 
Lumber Co. v. Wilson, 197 So. 666, 
196 La. 814—State v. Bezett, 104 So. 
65, 168 La. 809. 

Me.—Gauthier v. Penobscot Chemical 
Fiber Co., 118 A. 28, 120 Me. 78 
—^Barton V. Conley, ^2 A. 670, 119 
Me. 681, affirmed Conley v. Barton, 
43 act. 288, 260 U.a 677, 67 LuEd. 
466. 


Md.-Kelch V. Keehn, 86 A2d 644, 188 
Md. 140—Ireland v. Shipley, 166 A. 
593, 165 Md. 90. 

Mass.—^Petition of Maxurowskl, 116 
N.E.2d 864, 881 Mass. 83—Green¬ 
away’s Case, 65 N.B.2d 16, 819 
Mass. 121—^Hines v. Eastern S. S. 
Lines, 189 N.E. 828, 246 Mass. 385. 

Miss.—Walters v. Blackledge, 71 So. 
2d 433, 220 Miss. 485. 

Neb.—^Krepcik v. Interstate Transit 
Lines, 38 N.W.2d 688, 161 Neb. 668. 

N.J.—Morin v. Becker, 79 A.2d 29, 6 
N.J. 467. 

Vincent, Inc. v. Lambek, 76 A2d 
748, 9 N.J.Super. 622. 

N.T.—National City Bank of New 
York V. Gelfert, 29 N.B.2d 449, 284 
N.Y. 13, 180 A.L.R. 1472, reversed 
on other grounds 61 S.Ct. 898, 818 

U. S. 221, 86 L.Ed. 1299, 183 A.L.R 
1467, reargument granted 85 N.E.2d 
922, 286 N.Y. 569. 

Commissioner of Public Welfare 
of City of New York v. Nelson, 248 
N.Y.S. 202. 232 App.Dlv. 768. 

Application of Fleetwood Acres, 

62 N.Y.S.2d 669, 186 Misc. 299. af¬ 
firmed 63 N.Y.S.2d. 238, 270 App. 
Div. 1060, appeal denied .64 N.Y.S. 
2d 910, 271 App.Div. 764—Keehn 

V. a & D. Motor Lines, 41 N.Y.a2d 
618, 180 Misc. 91—Bank of U. S. 

V. Rosengarten, 24 N.Y.S.2d 647, 
176 Misc. 677—^McCarthy v. Moore, 
211 N.Y.S. 781, 126 Misc. 463. 

Hunter v. City of New York, 121 
N.Y.a2d 841. 

N.C.—rBateman v. Sterrett, 169 S.B, 
14, 201 N.C. 59—^Brown v. Brevard 
Auto Service Co., 143 S.E. 268, 196 
N.a 647. 

Pa.—West Arch Building & Loan 
Ass’n V. Nichols, 164 A. 708, 803 
Pa. 434. 

Waynesboro Water Co. v. Pub¬ 
lic Service Commission, 78 Pa.Su¬ 
per. 148. 

Tenn,—^National Life & Acc, Ins. Co. 
V. Atwood, 194 S.W.2d 860, 29 Tenn. 
App. 141. 

Va.—Raiford v. Raiford, 68 S.B.2d 
888 , 198 Va. 221—Duffy v. Hart- 
sock, 46 S.E.2d 670, 187 Va. 406. 

Wash.—City of Seattle v. Seibert, 
225 P. 67, 129 Wash. 846. 

W.Va.—Consentina v. State Compen¬ 
sation Com’r, 81 S.E.2d 499, 127 
w.va. 67. 

Wis.—^Metropolitan Life Ins. Co. v, 
Wisconsin Labor Relations Board, 
297 N.W. 480, 287 WiS. 464. 

12 CJ. p 984 note 72. 

Altering method of collecting taxes 
see supra S 240 a. 

Accused in criminal case 

(1) An accused person has no vest¬ 
ed right in any particular form of 

criminal procedure. 

U.S.—Roth V. U. S., C.aA.Ohlo, 294 
P.’ 475. 

Ind.—^In re Petition to Transfer Ap-. 
peals, 174 N.B. 812, 202 Ind. 865. | 
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Mass.—Commonwealth Gallo, 176 

N.B. 718, 276 Mass. 820, 79 A.L.R. 
1380. 

Ohio.—State v. Whitmore, 186 N.B. 
647, 126 Ohio St. 881. 

<2) So, the accused has no vested 
right in any method of Jury selec¬ 
tion. 

U.S.—U. S. V. Flynn, D.CN.Y., 106 P. 
Supp. 966. 

(8) Where twenty peremptory chal¬ 
lenges had been allowed defendants 
in felony cases at time of alleged 
commission of crime of grand laiv 
ceny, allowance to defendant of only 
eight challenges, as provided by stat¬ 
ute in effect at time of trial, was 
held proper and not to deprive de¬ 
fendant of any substantial right, 
since he had no vested right in any 
remedy existing at time of commis¬ 
sion of offense. 

Ark.—O’Neal v. State, 112 S.W.2d 616, 
196 Ark. 367. 

Conditions to 9toolcholdier*s dexlvutive 
actions 

In stockholder’s derivative action, 
plaintiff nominates himself to act in 
fiduciary capacity, substantially as 
guardian ad litem for the corpora¬ 
tion, and he has no vested property 
right which will compel court to ac¬ 
cept him unconditionally in that ca¬ 
pacity, but legislature may prescribe 
conditions on which such action may 
be instituted and maintained. 

Cal.—Hogan v. Ingold, 243 P.2d 1, 88 
CaL2d 802, 82 A.L.R.2d 834. 

Tims of suit 

A litigant has no vested right as 
to the time in which a case shall be 
determined. 

N.J.—^Igoe Bros. v. National Surety 
Co., 169 A. 841, 112 N.J.Law 248, 
96 A.L.R. 1422. 

Ohio.—Ohio Fuel Gas Co. v. City of 
ML Vernon, 174 N.E. 260, 87 Ohio 
App. 169. 

Method of ohaagring school districts 
Where legislature has provided 
methods by which changes in school 
districts may be made, no citizen has 
vested right to the continuation of 
such methods, and, if a particular 
method is abolished or changed by 
legislative enactment, there can be 
no basis for a claim that a vested 
right was impaired. 

Ohio.—State ex reL Core v. Green, 115 
N.E.2d 167, 160 Ohio SL 176. 

Statate classifying rights under 
mineral leases as incorporeal immov¬ 
able property, and declaring that such 
rights may be asserted, protected, and 
defended in the same manner as ‘may 
be the ownership or possession of 
other immovable property, is purely 
procedural and does not vest any sub¬ 
stantive rights. 

U.S.—^Lawrence v. Sun Oil* Co., CCA. 
La, 166 P.2d 466. 

La—^Tyson v. Surf Oil" Co.,< 196* So. 
886, 196 La 248. / 
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remain.^®*® Thus, statutes may be passed authoriz¬ 
ing a jury to be drawn from another county in 
cases where certain county officials are parties,37 
relieving just claims from defect through a mis¬ 
take m procedure,33 curing irregularities or defects 
in prior proceedings,33 authorizing the examination 
of persons by order of court on petition of the at¬ 
torney general,^® prescribing a method of trial of 
facts, subject to the supervision of the court in 
matters of law,40*5 changing the number of jurors 
necessary to render a verdict,changing the num¬ 
ber of terms of court,^2 changing the procedure 
in the assessment of benefits^3 or damages^^ re¬ 
sulting from a public improvement, regulating pro¬ 
ceedings for the sale of land for taxes,^® or chang¬ 
ing the procedure for the commitment of insane 
persons.^3 Likewise, statutes requiring consolida¬ 
tion of causes of action are not unconstitutional as 
violating vested rights, if the parties are not thereby 
deprived of control of their respective causes of 
action or of the right to be represented by their own 
couusel.^3-3 Unless provided otherwise by the act 
itself, the new statute governs all proceedings had 
thereafter, including those in actions that have ac¬ 


crued and are pending at the time of its passage.47 
However, the legislature, in regulating the practice 
and procedure in courts of justice, caimot thereby 
wholly preclude a defendant from asserting and 
proving a right of defense to an action instituted 
against him>3 

§ 262. Jurisdiction and Venue 

Acts affecting Jurisdiction or venue do not by them¬ 
selves Impair vested rights, and may be valid even 
though operating on pending causes of action. 

Acts affecting the jurisdiction of courts relate to 
a matter of remedy merely, and are therefore valid, 
even though they are made to operate on exist-. 
ing^3 and pending^o causes of action. The legis¬ 
lature may not, however, cure a previous jurisdic¬ 
tional defect or one going to the substance of a 
vested right, thus cutting off an acquired defense,3i 
nor may a state legislature withdraw from the juris¬ 
diction of a federal court a case properly pending 

therein.52 

Laws affecting the venue of actions, whether ex¬ 
tending or restricting venue or allowing a change 
not previously permitted or withdrawing a permis- 


36.5 U.S.—Swanson v. Bates, CA. 
OkL, 170 F.2d 648. 

U. S. v. Aacher, D.CCal., 41 F. 
Supp. 895. 

Cal.—Casey v. Katz, 250 P.2d 291, 
114 Cal.App.2d 391. 

Ky.—General Refractories Co. v. Hen¬ 
derson, 232 S.W.2d 846, 313 Ky. 
613—^Barker v. Lannert, 222 S-W.Sd 
659, 310 Ky. 848. 

Mass.—Petition of MazurowskI, 116 
N.K.2d 854, 331 Mass. 33. 

N.T.—Application of Fleetwood 
Acres, 62 N.T.S.2d 669, 186 Misc. 
299, affirmed 63 N.T.S.2d 238, 270 
App.Div. 1050, appeal denied 64 
N.T.S.2d 910, 271 App.Dlv. 764. 

Va.—^Duffy V. Hartsock, 46 S.EI.2d 
670, 187 Va. 406. 

3 V. Ohio.—O-uernsey County v. 
Black, 34 Ohio Cir.Ct 164. 

sa Mass.—^Danforth v. Groton Wa¬ 
ter Co., 59 N.E. 1088, 178 Mass. 
^2, 86 Am.S.R. 495. 

39. Minn.—^Farnsworth Loan, eta, 
Co. V. Com. Title Ins., eta, Co., 86 
N.W. 877, 84 Minn. 62. 

4a K.Y.—In re Davies, 61 N.E. 118, 
168 N.T. 89, 82 N.T.Civ.Proa 168, 
56 L.R.A 865. 

'40S U.S.—R. F. C. V. Bankers Trust 
Oo., Mo., 63 S.Ct 515, 318 XJ.S. 168, 
87 L.Ed. 680. 

41. IlL—^Illinois Life Ins. Co, v. 

Prentiss, 115 NJBl 654, 277 IlL 888. 
N.X—Morin v. Becker, 79 A.2d 29, 
6 N.J. 467. 

12 ax p 984 note 81. 


42. U.S.—^AUen v. Sewanee Fuel & 
Iron Co., D.C.Tenn., 268 F. 219. 

4a Ill.—Palmer v. Danwille, 46 N.B. 
629, 166 IlL 42. 

N.H.—^Manchester v. Straw, 169 A. 
592, 86 N.H. 390. 

44. N.X—Baldwin v. Newark. 38 N. 
XLaw 158. 

N.T.—^Lawton v. New Rochelle, 108 
N.T.S. 683, 123 App.Div. 832, af¬ 
firmed 87 N.B. 1121, 193 N.T. 656. 
4a Kan.—Watkins v. Inge, 24 Kan. 
612. 

Minn.—^Kipp v. Johnson, 17 N.W. 967, 
81 Minn. 360. 

Mo,—Spitcaufsky v. Hatten, 182 a 
W.2d 86, 353 Mo. 94, 160 A.L.R. 
990. 

46. Mich.—Grinky v. Wayne Proh. 
Judge, 100 N.W. 171, 187 Mich. 49. 

46.6 Mo.—Spitcaufsky v. BCatten, 182 
S.W.2d 86, 853 Mo. 94, 160 A.L.R. 
990. 

Validity of statutes .previding for 
consolidation of pending actions see 
supra § 259. 

47. CaX—National Auto & Cas. Ins. 
Co. V. Downey, 220 P.2d 962, 98 
CalA.pp.2d 356—Argues v. National 
Superior Co., 165 P.2d 648, 67 CaL 
App.2d 763—City of Los Angeles v. 
Oliver, 283 P. 298, 102 Cal.App. 299. 

Del.—Corpus Juris Seonndum cited in 
Empire Box Corporation v. Jeffer¬ 
son Island Salt Mining Go., 81 A 
2d 240, 243, 8 Terry 258. 

Idaho.—^Boise Irr., eta, Co. v, Stew¬ 
art, 77 P. 26, 321, 10 Idaho 881 
IlL—Winslow V. People, 7 N.B. 186, 
117 lU. 152. 


La.—Shreveport Long Leaf Lumber 
Co. v. Wilson, 197 So. 666, 195 La. 
814. 

N.J.—^Morin v. Becker, 79 A2d 29, 
6 N.J. 467. 

4a Ind.—^Baltimore, etc., R. Co. v. 
Read, 62 N.E. 488, 158 Ind. 25, 92 
Am.S.R. 293, 56 L.R.A 468. 

49. U.S.—Levering & Garrigues Co. 
V. Morrln, aC-AN.T., 71 F.2d 284, 
certiorari denied 55 S.Ct 110, 293 
U.S. 695, 79 L.Ed. 688. 

Bumpus V. Remington Arms Co., 
D.C.Mo., 74 F.Supp. 788, rehearing 
denied 77 F.Supp. 94, affirmed, C. 
A, 183 F.2d 607—Sadler v. W. S. 
Dickey Clay Mfg. Co., D.C.Mo., 73 
F.Supp. 690. 

La.—State v. Bezett, 104 So. 55, 168 
La. 809. 

N.Y.—In re Di Filippo's Estate, 294 
N.T.S. 802, 162 Misa 423. 

Tenn.—State ex reL Ward v. Murrell, 
90 S:W.2d 945, 169 Tenn. 688. 

Tex.—Corpus Juris cited in Beaumont 
Petroleum Syndicate v. Broussard, 
ClvApp., 64 S.W.2d 998, 997. 

12 ax p 977 note 76. 

60. U.S.—Johnson v. Park City Con- 
boL Mines Co., D.C.Mo., 78 F.Supp. 
852. 

Vt—Johnson v. Smith, 62 A 9, 78 
Vt 146, 2 L.R.A,N.S., 1000. 

12 ax p 977 note 76. 

5 L Ky.—^Maguiar v. Henry, 84 Ky. 
1, 7 Ky.L. 696, 4 Am.S.R, 182—Teat- 
man V. Day, 79 Ky. 186. 

52. Ind.—Elston V. Piggott, 94 Ind. 
14. 
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sion to change which had previously been in force, 
relate merely to the remedy, and, as furnishing a 
new rule of practice, are sustained, although af¬ 
fecting existing cases.^S 

§ 263. Service of Process 

Generally, statutes relating to service of process do 
not disturb vested rights. 

Statutes relating to the service of process,5^ as, 
for example, providing a new or more convenient 
method of service,55 or making the return of the 
officer evidence of service,^^ relate to a mere matter 
of procedure, and therefore do not disturb vested 
rights. 

§ 264. Abatement and Survival of Actions 

. An act providing for the survival of actions Is con¬ 
stitutional as applied to pending or accrued actions in ‘ 
which the death of a party occurs after the passage of 
the act; but it cannot revive an action which has abat¬ 
ed prior to Its passage. 

An act providing for the survival of actions on 
the death of a party in cases where, under the pre¬ 
vious law, such actions abated, even though made 
applicable to a cause of action already pending,®^ 
or merely accrued,® ^ prior to its passage, is consti¬ 
tutional® as applied to cases in which the death 
of a party occurs after the passage of the act;®®*^® 


but it is beyond the power of the legislature to 
revive an action which has abated prior to the 
passage of the statute.®® 

§ 265. Continuance and Dismissal 

Statutes pertaining to continuance or dismissal may 
validly be applied to existing or pending causes. 

Statutes giving or withdrawing rights of parlance 
or continuance may constitutionally affect existing 
causes.®® The right of a party to dismiss, without 
prejudice, an action already begun relates to a mat¬ 
ter of procedure merely, and may accordingly be 
granted,®®*® restricted, or abolished®^ by the legis¬ 
lature without impairing vested rights. 

§ 266. Statutes of Limitation 

a. Reducing or extending time 

b. Suspending operation of statute 

c. Affecting causes of action barred 

a. Eeducing or Extending Time 

Generally speaking, no one has a vested right In a 
statute of limitations and the legislature may regulate 
the time, even on existing causes of action, provided. 
If the period is shortened, an adequate means of enforc¬ 
ing the right of action remains. 

Generally, speaking, no one has a vested right in 
a statute of limitations, and it is competent for the 


63. XT.S.—U. S. V. Lefkoff, D.C.Tenn.. 
113 F.Supp. 551—OorpTU Juris Se- 
cundxua dted in Hayes v. Chicasro, 
R. L & P. R. Co., D.CMlnn., 79 F. 
Supp. 821, 824. 

Ala.—Southern Ry. Co. ▼. Goggine. 

73 So. 958, 198 Ala. 642. 

Minn,—Johnson v. Chicago, B. & Q. 

R. Co., 66 N.W.2d 768. 

Tenn.—^Dowlen v. Fitch, 264 S,W.2d 
824, 196 Tenn. 206, 41 A.L.R2d 791, 
rehearing denied 266 S.W.2d 857, 
196 Tenn. 206, 41 A.Li.R.2d 791. 

12 C.J. p 977 note 88. 

Befeudaut’e resldeace 
The right to be sued in the county 
of defendant*s residence Is not a 
"vested right". 

Iowa.—Bascom v. District Court of 
Cerro Gordo County, 1 N.W.2d.220, 
231 Iowa 360. 

64. Mich.—^Daniels v. Detroit, etc,, 
R. Ca, 128 N.W. 801, 168 Mich. 
476. 

12 C.J. p 977 note 80. 

Service of process does not involve 
vested right but is a matter of ad¬ 
jective law dealing with mechanics 
of practice and procedura 
XJ.S.—^Boches v. Miami Air Line, D.C. 
N.J., 111 F.Supp. 188. 

56. Pa.—^King v. Pottstown Security 
Co.. 88 A. 789, 241 Pa. 547. 
OonstruoUve service 
A statute providing for construc¬ 


tive service on a nonresident defend¬ 
ant in a divorce proceeding is not 
unconstitutional as divesting vested 
rights. 

La.—^Lepenser v. Griffin, 88 So. 839, 
146 La. 584. 

56. Mo.—Hick V. Doerste, 45 Mo. 

App. 134. 

67. Ga.—^Pritchard v. Savannah St, 

etc., R. Co., 13 S.B. 493, 67 Ga. 

294. 14 L.R.A. 721. 

12 C.J. p 977 note 85. 

68 . Tex,^—^Missouri, etc,, R. Ca v. 
Settle, 47 S.W. 825, 19 Tex.Clv.App. 
357. 

68.6 Ga—^Pritchard v. Savannah St, 
etc., R Co., 13 S.B. 493, 87 Ga 

294, 14 L.ItA. 721. 

68.10 Tex.—^Missouri, eta, R. Co. v. 
Settle, 47 S.W. 825, 19 Tex.Civ.App. 
867—Marshall v. McAllister, 43 S. 
W. 1043, 18 Tex.Civ.App. 169— 
Houston, eta, R. Co. v. Rogers, 89 
S.W. 1112, 16 Tex.Civ.App. 680. 

59. Ala—Corpus Juris Secundum 

quoted in Land v. Cooper, 84 So. 
2d 318, in, 250 Ala 271. 

Ky.—Corpus Juris Seoundum cited in 
Leiserson & Adler, Ina v. Keam, 
266 S.W.2d 852, 355. 

Tenn.—Officer y. Young, 5 Yerg. 820, 
26 Am.D. 268—^Tucker v. Bums, 2 
Swan 36. ^ 

12 C.J. p 977 note 87. | 
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60. Iowa—^Brotherton v. Brotherton, 
41 Iowa 112. 

Miss.—Woods V. Buie, 5 How. 286. 
60.6 U.S,—Grivas v. Parmelee 
Transp. Co., C.A.I11., 207 F.2d 834, 
certiorari denied Parmelee Transp. 
Co. V. Grivas, 74 S.Ct 477, 847 U. 
S. 918, 98 L.Bd. 1069. 

Ho vested right to trial 
Defendants in interpleader action 
against labor unions, officers thereof 
and certain employees of plaintiff to 
I determine title to money collected 
by plaintiff corporation from its em- 
! ployees as union dues, have no vested 
! right, statutory or otherwise, to trial 
of issues in court wherein action is 
brought, and hence cannot defeat vol¬ 
untary dismissal thereof by plaintiff 
without prejudice, in absence of 
showing that defendants would suf¬ 
fer if action were dismissed or-would 
have any compelling advantage if 
they obtained such right. 

U.S.—Westlnghouse Elea Corp. v. 
United Elea Radio & Maeh. Work¬ 
ers of America, D.C.Pa., 99 F.Supp. 
697, affirmed, C.A., 194 P.2d 770, 
certiorari denied United Electric 
Radio & Mach. Workers of America 
V. Westlnghouse Elea Corp., 72 S.Ct 
1060, 843 U.S. 966, 96 L.Bd. 1362. 

61. Cal.—^Tltle Ins., etc., Co. v. Lusk, 
116 P. 58, 16 Cal.App. 358. 

Ill.—Menke v. Barnhart, 187 BLApp. 
59. 
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legislature, either by extending or reducing the i which suits may be brought even on existing causes 
period of limitation, to regulate the time within 1 of action.®^ The power to reduce the period of 


68. U.S.—Chase Securities Corp. v. 
Donaldson, Minn., 65 S.Ct 11S7, 825 

U.S. 804, 89 L.Bd. 1628, rehearing 
denied 65 S.Ct 1561, 825 U.S. 896, 
89 L..Ed. 2006. 

McCloskey & Co. v. Eckart, C.C. 
A.Fla., 164 F.2d 257—Pittsburgh 
Cah Co. V. U. S., C.C.A.Pa., 113 P. 
2<1 821—Davidson v. Commissioner 
of Internal Revenue, C.C.A.Tex., 91 
F.2d 616—U. S. V. Capps Mfg. Co., 
D.C.Ga., 9 F.2d 79, aflarmed, C.C.A-, 
Capps Mfg. Co. V. U. S., 16 F,2d 528 
—^Button V. Atchison, T. & S. P. 
Ry. Co., aaA.OkL, 1 F.2d 709, er¬ 
ror dismissed Atchison, T. & S. F. 
Ry. Co. V. Button, 46 S.Ct. 349, 270 

U. S. 670, 70 Ii.Bd. 791. 

Taylor v. Magnolia Pipe Line Co.. 
D.C.Ark., 100 .F.Supp. 467—U.. S. 

V. Nebo Oil Co., D.CLa., 90 F.Supp. 
78, affirmed, CA, 190 F.2d 1003. 

Ala.—^First Nat. Bank v. Jackson 
County, 150 So. 690, 227 Ala. 448. 
Ark.—Pinkert v. Lamb, 224 S.W.2d 16, 
215 Ark. 879—Steele v. Gann, 123 
S.W.2d 620, 197 Ark. 480, 120 AL. 
R. 764—Johnson v. Beede, 54 S.W. 
2d 418, 186 Ark. 558. 

CaL—Mudd V. McColgan, 183 P.2d 10, 
30 CaL2d 463—Edison CaL Stores 
V. McColgan, 176 P.2d 697, reheard 

183 P.2d 16, 30 Cal.2d 472—Mercury 
Herald Co. v. Moore, 138 P.2d 673, 
22 Cal.2d 269, 147 AL.R, 1111— 
Davis 6b McMillan v. Industrial Ac¬ 
cident Commission, 246 P. 1046, 198 
Cal. 681, 46 AL.B. 1096. 

Hendershott v. Shipman, 269 P. 
2d 118, 124 CaLApp.2d 661—Rom- 
botis V. Fink, 201 P.2d 588, 89 CaL 
App.2d 378—California Employment 
Stabilization Commission v. Smile- 
age Co., 156 P.2d 464, 68 CaLApp. 
2d 249—^Morgan v. Somervell, 104 
■P.2d 866, 40 Cal.App.2d 898—Reyn¬ 
olds V. Jensen, 68 P.2d 687, 14 CaL 
App.2d 568—^Bank of America Nat. 
Trust & Savings Ass’n v. Dennison, 
47 P.2d 296, 8 Cal.App.2d 173—Rho- 
da V. Alameda County, 26 P.2d 691, 

184 CaLApp. 726. 

IlL—McQueen v. Connor, 53 N.E.2d 
436, 886 HI. 455—Smolen v. Indus¬ 
trial Commission, 154 N.E. 441, 824 
IlL 82. 

Ind.—Corpus Jarls Seoundum cited in. 
Aaron v. City of Tipton, 82 N.E.2d 
38, 93, 218 Ind. 227. 

Railway Exp. Agency v. Harring- 
]tox^ 88 N.E.2d 915, 119 InAApp. 
693. 

Kan.—Corpus juris Seoundum. oited 
in In re Reed*s Estate, 142 P.2d 
824, 828, 157 Kan. 602. 

La.—Cooper v. Lykes, 49 So.2d 8, 218 
La. 251-rCorpus JUxls oited in 
Atchafalaya Land Co. v. F. B. Wil¬ 
liams C 3 rpress 00., 84 So. 851, 367, 
146 I^ 10,47. 

Bdajrd of Comers for Atchafalaya 
Basin Levee Dist. v. Sperling, App., 


8 So.2d 880, affirmed 12 So.2d 41, af¬ 
firmed 17 So.2d 720, 205 La 494— 
Splane v. Tubre, App., 6 So. 2d 361, 
rehearing denied 6 So.2d 698—^Mal¬ 
lard V. State, App., 194 So. 447— 
State ex reL Muslow v. Louisiana 
Oil Refining Corporation, App., 176 
So. 686, motion denied 177 So. 476, 
affirmed Arkansas Fuel Oil Co. v. 
State of Louisiana ex reL Muslow, 
58 S.Ct 832, 304 U.S. 197, 82 L.Ed. 
1287, rehearing denied 68 S.Ct. 1044, 
804 U.S. 589, 82 L.Ed. 1549. 

Md.—Allen v. Dovell, 66 A2d 796, 
19$ Md. 859. 

Mich.—^In re Straight*s Estate, 45 N. 
W.2d 300, 329 Mich. 819. 

Miss.—^Barbour v. Williams, 17 So. 

. 2d 604, 196 Miss. 409—Corpus Juris 
cited in Russell Inv. Corporation 
V. RusselL 182 So. 102, 106, 182 
Miss. 385. 

Mo.— Corpus Juris Secundum quoted 
in Hartvedt v. Maurer, 220 S.W.2d 
65, 68, 359 Mo. 16— Corpus Juris 
Secundum cited in Spitcaufsky v. 
Hatten,. 182 S.W.2d 86, 104, 863 Mo. 
94, 160 AL.R. 990— Corpus Juris 
Secundum dted in Wentz v. Price 
Candy Co., 175 S.W.2d 852, 867, 862 
Mo. 1. 

Clienault v. Yates, App., 216 S.W. 

817. 

N.J.—^Vincent, Inc. v. Lambek, 75 A 
2d 748, 9 N.J.Super. 622. 

Corpus Juris oited in Passinger 
V. Magliaro, Ch., 167 A 671, 672, 109 
N.J.Ba. 381. 

N.Y.—Perkins v. De Witt, 94 N.Y.S. 
2d 177, 197 Misc. 369, affirmed in 
part, reversed in part on other 
grounds 111 N.Y.S.2d 752, 279 App. 
Div. 903—Stuebner v. Stuebner, 65 
N.T.S.2d 710, 184 Misc. 1034—Bank 
of United States v. Rosengarten, 24 
N.T.S.2d 647, 175 Misa 677—Van¬ 
derbilt V. Hegeman, 284 N.Y.S. 686, 
167 Misc. 908. 

Application of Addesso, 69 N.Y. 
.S.2d 702. 

Ohio.—^Lash v. Mann, 49 N.E.2d 689, 
141 Ohio St. 577. 

Columbian Building & Loan Co. 
V. Meddles, App., 35 N.E.2d 902— 
Matthews v. Raff, 186 N.B. 887, 
.45 Ohio App. 242, error dismissed 
186 N.B. 402, 126 Ohio St. 611. 

, Horstman v. Cincinnati Street 
Railway Qo., 1 Ohio N.P.,N.S., 26. 

Okl.— Corpus Juris Secundum oited in 
Hoskins V. Stevens, 185 P.2d 911, 
914, 199 OkL 297—Fitzsimmons v. 
Rauch, 169 P.2d 264, 195 Okl. 629 
—Von Schrader v. Board of Com’rs 
of Roger Mills County, 103 P.2d 
980, 187 OkL 527— Corpus Juris cit¬ 
ed la Case v. Pinnick, 97 P.2d 68, 61, 
186 OkL^217—^Meriwether v. Board 
of Coni’rs. of Comanche County, 1 
P.2d 390, 160 Okl. 223— Corpus Juris 
died in Mires v. Hogan, :1L92 P. 811, 

818, 79 OkL 233. 
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Or.—Corpus Juris Seoundum dted 
in Evans v. Finley, 111 P.2d 838, 
836, 166 Or. 227, 138 AL.R. 1318. 
Pa—^Philadelphia, B. & W. R Co. v. 
Quaker City Flour Mills Co., 127 
A 845, 282 Pa 362. 

Rankin v. Rinehart, 66 Pa Super. 
385. 

Tex.—Williams v. Reed, Civ.App., 160 
S.W.2d 816, error refused—Wells v. 
Smith, Civ.App., 144 S.W.2d 480, 
error dismissed. Judgment correct 
—^Hoard v. McFarland, Civ.App., 
229 S.W. 687, error refused—^Mc- 
Cutcheon & Church v. Smith, Civ.* 
App., 194 S.W. 831, modified on 
other grounds 242 S.W. 454, 111 
Tex. 554—^Key v. Jones, Civ.App., 
191 S.W. 786, error refused. 

Va—^Duffy v. Hartsock, 46 S.E.2d 670, 
187 Va 406. 

Wash.—^Mattson v. Department of 
Labor and Industries, 29 P.2d 675, 
176 Wash. 345, affirmed 55 S.Ct 
14, 298 U.S. 161, 79 L.Ed. 251. 

W.Va—Consentina v. State Compen¬ 
sation Corner, 81 S.B.2d 499, 127 W. 
Va 67. 

Wis.—Corpus Juris dted in In re 
Bresnehan’s Will, 265 N.W, 93, 100, 
221 Wis. 51. 

12 C.J. p 978 note 97. 

Constitutional prohibitions 
When so provided by the state 
constitution, no statute may be pass¬ 
ed lessening the time within which 
a civil action may be commenced on 
any cause of action existing at the 
time of its passaga 
Fla—^Baugher v. Boley, 58 So. 980, 63 
Fla 75, 87. 

Criminal prosecutions 
Statutes of limitation with respect 
to criminal prosecutions, may be 
changed or repealed, where right to 
acQuittal has not been acquired by 
expiration of period. 

IlL—People V. Buckner, 117 N.B. 1023, 
281 IlL 340, 8 AL.R. 1828. 

Zn South Carolina 
<1) It has been declared that 
‘‘there can be no doubt that the leg¬ 
islature may, without any violation 
of constitutional provisions, change 
the periods prescribed as a limitation 
to actions, either by extending or re¬ 
ducing the periods previously pre¬ 
scribed, as well in reference to ante¬ 
cedent as subsequent contracts.** 
aar-Stoddard v. Owings, 20 S.E. 25, 
26, 42 S.a 88. 

(2) On the other hand it has been 
held that “when a right of action 
or cause Of action haa accrued, the 
law is fixed; that no. change of the 
statutes of limitation shall be 
wrought by any lea^latlon after¬ 
wards fixing a different period.** 

S.C.—^U. a Rubber CJo. v. McManus, 
45 aK2d 835, 386, 211 aU 842— 
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limitatiori, however, is subject to the fundamental 
condition that an adequate means of enforcing the 
right of action remains and that a reasonable time 
shall be allowed for the exercise of the right 
whether existing or prospective, after it comes 
within the prospective or present operation of the 
statute and before the bar becomes effective.^3 in 
a number of jurisdictions also, as stated infra § 
266 c, it is subject to the further condition that, 
where the bar of the statute has once attached, it 
may not be removed. It is beyond the power of the 
legislature to enact that the statute shall begin to 
run against the right of a person to recover land her 
fore his right to possession of tte land accrues.®^ 

Reasonableness of time. What constitutes a rea¬ 
sonable time, within the meaning of the rule that a 
statute reducing the period of limitations must al¬ 
low a reasonable time to commence an action before 
the bar becomes effective, is primarily a question for 
the legislature to determine.®^ The courts caimot 
fix a time different from that fixed by the legislature 
within which suits may be brought, nor if the leg¬ 
islature fails to fix any time can the courts supply 
the legislative.lapse.®® There are a few authorities 
which hold that, where the obligation of a contract 


is not involved, the judgment the legislature as 
to what constitutes a reasonable time is conclu- 
sive,®7 but, by the weight of authority, the period 
fixed by the legislature is subjert to judicial, review 
and will be declared unreasonable where it is 
so manifestly inadequate as to amount to a denial 
of justice.®® It has been held that the legislature 
need not fix an exact time, but the limitation fixed 
may depend on the happening of a subsequent 
event, provided such subsequent event cannot pos¬ 
sibly happen until after the expiration of .a reason¬ 
able time.®® In some jurisdictions the time between 
the date of the passage of an act shortening the 
period of limitation and the date at which it takes 
effect will be considered in determining whether a 
reasona.ble time has been allowed for pre&cisting 
causes of action, and if it affords a reasonable op¬ 
portunity for parties to commence actions between 
the time of its passage and the time when by its 
terms it is to go into effect it is constitutional,^® 
but in other jurisdictions this view has been re¬ 
pudiated on the ground that it makes the statute 
perform its office before it takes effect^i The time 
between the passage of a statute relating to dormant 
judgments, and the date when it "took effect, will 
be considered in determining whether reasonable 


Glover v. Floyd, 57 S.H. 26, 27, 76 
S.a 292. 

63. X7.S.—McCloskey & Co. v. ETckart, 
C.aA.Fla:, 164 F.2d 257. 

Ark.—Steele v. Gann, 128 S.W.2d 520, 
197 Ark. 480, 120 A.L..R. 754. 

CaL—^Mercury Herald Co. v. Moore, 
138 P.2d 678, 22 CaL2d 269, 147 A. 
L.R. 1111. 

Hendershott v. Shipman, 269 P.2d 
118, 124 Cal.App.2d 661—Rombotls 
V. Fink, 201 P.2d 588, 89 CaLApp.2d 
. 878—^Bank of Aimerica Nat. Trust 
& Savings Ass’n v. Dennison, 47 
P.2d 296, 8 CaLApp.2d 178—^Rhoda 
V. Alameda County, 26 P.2d 691, 
184 CaLApp. 726—Oorpus Jtizls 
anoted in .Coleman v. Superior 
Court in and for Calaveras Cotinty, 
26 P.2d 678, 675, 185 CaLApp. 74. 

Ind.—Railway Exp. Agency v. Har¬ 
rington, 88 N.E.2d 915, 119 Ind. 
App. 598. 

Iowa.—Ooxpns Jlirls cited in Cook v. 
Helnbaugh, 2l0 N.W. 129, 202 Iowa 
1002. 

Ky.—Forwood v. City of LoulsvlUe, 
140 S.W.2d 1048, 28.8 Ky. 208. 

La.—Cooper v. Lykes, 49 So.2d 8, 
218 La. 251. 

Miss.—Barbour v. Williams, 17 So. 
2d 604, 196 Miss. 409. 

Mo.—Corpus OTorls Seenndtun quoted 
in Hartvedt v. Maurer, 220 S.W.2d 
55, 58, 859 Mo. 16—Corpus Juris Se-^ 
cnnduxn cited in Wentz v. Price 
Candy Ca, 175 S.W.2d 852, 857, 
852 Mo. 1—Corpus Juris cited in 


. Randolph v. City of Springfield, 257 
S.W. 449, 452, 802 Mo. 88. 

N.Y.—Stuebner v. Stuebner, 55 N.T. 
S.2d 710, 184 Mlsc. 1034—Vander¬ 
bilt V. Hegeman, 284 N.T.S. 686, 167 
Mlsc. 908. 

Ohio,—^Lash v. Mann, 49 N.B.2d 689, 
141 Ohio St 577. 

Columbian Building &. Loan Co. 
V. Meddles, App., 85 N.B.2d 902— 

. Matthews v. Raff, 186 N.E. 887, 46 
Ohio App. 242, error dismissed 186 
N,B. 402, 126 Ohio St 611. 

Okl.—Corpus Juris Secundum oited in 
Hoskins V. Stevens, 185 P.2d 911, 
914, 199 OkL 297—Corpus Juris oit. 
ed in Case v. Plnnick, 97 P.2d 58, 
61, 186 Okl. 217—Meriwether v. 
Board of Corners of Comanche Coun¬ 
ty, 1 P.2d 390, 160 OkL 228. 

Or.—^Bvans v. Finley, 111 P.2d 888, 
166 Or. 227, 133 AL.R. 1818. 

Va.—^Duffy v. Hartsock, 46 S.B.2d 670, 
187 Va. 406. 

12 CJ. p 978 notes 93, 94. 

64. tr.S.— Webster v. Cooper, Me., 14 

. How. 488, 14 L.Bd. 610. 

65- TT.S.—^Terry v. Anderson, Ga., 96 
I7.S. 628, 24 L.Bd. 866. 

Ark.—Steele v. Gann, 128 S.W.2d 620, 
197 Ark. 480, 120 A.L.R. 754. 

66 . Cal.—^Fontana: Land Co. v. 
Laughlln, 260 P. 669, 199 Cat 625' 
48 A.L.R. 1808. 

12 C.J. p 979 note 99. 

67. Ind.—^De Moss v. Newton, 81 In(l > 
219, ovemillng State v. Swope, 7 

‘ Ind. 91. 


Mass.—Smith v. Morrison, 22 Pick. 
480. 

68 . N.D.—Osborne v, Lindstrom, 81 
N.W. 72, 9 N.D. i, 81 Ain.S.It 616, 
46 L.R.A. 715. 

Wis.—Corpus Juris Secundum cited la 
; ' Swanke v. Oneida County, 60 N.W. 

! 2d 766, 762, 365 Wls. 92, rehearing 
denied 62 N.W.2d 7, 266 Wis. 92, 

12 CJ. p 979 note 2. 

Periods held to he reasonable 

(1) Ninety days. 

Ark.—Steele v. Gann, 123 S.W.2d 620, 
197 Ark. 480, 120 A.L.R. 764: 

(2) One year. 

Miss.—Barbour v. Williams, 17 So.2d 
604, 196 Miss. 409. 

(3) Tear and a half. 

Cal.—Reynolds v. Jensen, 58 P.2d 
687, 14 Cal.App.2d 558. 

(4) Other periods held reasonable 
see 12 aj. p 979 note 2 [b]. 

69. N.D.—Osborne v, Lilndstrom, 81 
N.W. 72, 9 N.D. 1, 81 Am.S.R. 616, 
46 L.R.A. 716. 

12 C.J. p 979 note 8. 

7a Ark.—Steele v. Gann, 128 HW. 
2d 620, 197 Ark. 480, 120 A.L.R. 
754. 

Mass.—Mulvey v. Boston, 88 N.H. 402, 
197 Mass. 178; 14 Ann.Cas. 849. 

12 C.J. p 980 note 4. 

71. N.Y.—Gilbert v. Ackerman, 53 
N.B. 768, 169 N.Y. 118, 45 ;L.RJL 
118. 

12 CJ. p 980 note 5. . . 
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time was given thereby to existing judgment credi¬ 
tors in which to assert their rights 

Right or remedy given by statute. Where the 
time within which a right of action may be enforced 
is limited by the legislative enactment which creates 
the right, the legislature is the exclusive judge of 
the reasonableness of the limitation and it is not 
the province of the courts to inquire concerning 
it.73 Remedies given by statute may be entirely 
withdrawn by acts taking effect at once and a rea¬ 
sonable time need not be allowed 

b. Suspending Operation of Statute 

Acts suspendrng for good cause the operation of 
statutes of limitation are usually sustained as consti¬ 
tutional as applied to existing causes of action. 

Acts suspending for good cause the operation of 
statutes of limitation are usually sustained as con¬ 
stitutional, as affecting merely the remedy, and to 
the extent at least that they do not affect actions 
already barred, they may be made to apply to causes 
of action that have arisen prior to their passage.75 
They have also been held valid as applied to actions 
already barred^c as an application of the rule fol¬ 
lowed in some jurisdictions, as discussed in sub¬ 
division c following, permitting removal of a com¬ 
pleted bar as to personal demands but not as to 
actions concerning title to property. Statutes have 
been sustained which have suspended the operation 
of statutes of limitation during war,^7 favor of 


16 C.J.S. 

soldiers in active service^* until the tune when the 
courts could be opened,’9 in cases of causes of ac¬ 
tion against carriers, during the period in which they 
were under federal control,®® in cases of causes of 
action accruing against nonresidents or persons re- 
j moved from the state,®i and until the acceptance 
of a state constitution by congress.®® 

Under such suspension it has been held that a 
vested right of action may be preserved so that it 
cannot be divested by the repeal of the suspending 
statute.®* So, at least as to rights of action not 
already barred, the legislature may enact that a cer¬ 
tain time be deducted from the running of the stat¬ 
utes of limitations.®* Thus, where records of pend¬ 
ing suits have been destroyed by fire, the legis¬ 
lature may authorize new suits to be brot^ht, and 
inay forbid the defense of the statute of Hini' t-iitwns 
unless it could have been pleaded in the original 
suit.®® 

c. Affecting Causes of Action Barred 

Aecordina to some authorities, the legislature cannot 
remove a statutory bar that Is complete, but other au¬ 
thorities do not deny , legislative power In all cases, and 
permit removal of a completed bar in any class of ac¬ 
tions in which a party does not become Invested with 
title to property by the statute of limitations. 

In a number of jurisdictions the general rule is 
laid do^, without exception or qualification, that 
the lepslature cannot remove a statutory bar to a 
cause of action that has already become complete;®* 


72. Neb.—Atkinson v. Uttley, 154 N. 
W. 247. 98 Neb. 722. 

73. N.C.—Grulled^e v. Seaboard “Air 
Line R. Co.. 60 S.E. 1134, 147 N.C. 
284, 126 Am,S.H. 644, reheard 62 
S.E. 782, 148 N.a 667. 

12 C.J. p 980 note 7. 

74. Ala.—Cronhelm v. LovezKIan. 142 
So. 660, 226 Ala. 199. 

N.Y.—People r. Grundy, 218 N.T.a 
420, 218 App.Dlv: 641. 

12 C.J. p 980 note 8. 

75. La.—^Tagllalavore v. Ellerbe, 

App., 149 So. 296. 

12 C.J. p 980 note 10. 

7B. XT.S.—Standley v, U. S. Xlailroad 
Administration, D.C.Ohio, 271 E. 
704*^Wenatchee Produce Co. v. 
Great Northern Ry. Co., D.CWash.. 
271 P, 784. 

77- U.S.—Stewart v. Bloom, La., 11 
Walt 498, 20 UBd. 176. 

12 ax p 980 note 11. 

78. Miss.—Mister v. MoT^e aTu, 48 
Miss. 268. 

12 ax p 980 note 12. 

TO- Ky.—Trimble v. Vaughn, 6 Bush 
644. 

30, U.S.—Standley v. U. S., Railroad 
Administration, D.C.Ohio, 271 P. 
794—Wenatchee Produce Co. r. 


Great Northern Ry. Co., D.aWash., 
271 P. 784, 

81. N.H.—Gilman v. Cutts, 23 N.H. 
876. 

N.X—Smith V. Tucker, 17 N.XLaw 

82. 

83. Tex.—^Bender v, Crawford, 33 
Tex. 746, 7 Am.R. 270. 

83. Ark.—Pope v. Ashley, 13 Ark. 
262. 

84. U.S.—Stewart v. Bloom, La., 11 
Wail. 498, 20 L.Ed. 176. 

85. Kan,—Searle v. Adams, 8 gan. 
516, 89 Am.D. 598. 


88. Ala.—Sugg v. Davis, 116 So. 16J 
22 Ala.App, 281, certiorari denle 
116 So. 168, 217 Ala. 19L 
Ark.—Wasson v. State ex reL Jach 
son, 60 S.W.2d 1020, 187 Ark. 687. 
Qa.—Bussey v. Bishop, 160 S.B. 71 
169 Ga: 261, 67 AL.R. 287. 

Mo.—Oorjptui Jtirls Seouadiun died ii 
Spitcaufsky v. Hatten, 182 S.W.2< 
86, 104, 868 Mo. 94, 160 A.L.R. 99G 
N.X—State, by Parsons v. Standarc 
Oil Co., 74 A2d 666. 6 N.X 281, af 
firmed Standard Oil Co. v. State 03 
N. X by Parson, 71 s:ct. 822 , 84 ] 
U.S. 428, 95 L.Ed. 1P78. 

Markey v. Robert Hall Clothes ol 
Paterson, Inc., 99 A.2d 662^ 27 N.X 
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Super. 417—^Theresa Grotta Home 
for Convalescents v. Board of Ad¬ 
justment of Borough of North 
Caldwell, 88 A.2d 366, 19 N.XSuper. 
881—State by Parsons v. Standard 
Oil Co„ 68 A.2d 499, 6 N.XSuper. 
460. 

Okl. ^Raymer v. Comley Lumber Co., 
88 P.2d 8, 169 OkL 676—Meriwether 
V. Board of Comers of Comanche 
County, 1 P.2d 390, 160 Okl. 223— 
Corpus Juris died lu Mires v. Ho- 
8ran, 192 P. 811, 818, 79 OkL 23$. 

Tex.—Cathey v. Weaver, 242 S.W. 
447, 111 Tex. 615. 

Wells V. Smith, Clv.App., 144 
S.W.2d 480, error dismissed, Judg¬ 
ment correct—Crow r. Willard, Civ. 
App,, 110 S.W.2d 161—^tate v. 
Hatcher, Clv.App., 62 S.W.2d 794, 
reversed on other grounds Hatcher 
V. State, 81 S.W.2d 499, 126. Tex. 
84, 98 Al.L.R. 1213—Pannln County 
V. Renshaw, Civ.App., 29 S.W.2d 
476, error dismissed—Hoard v. Mc¬ 
Farland. Clv.App„ 229 S.W, 687, er¬ 
ror refused—Turner v. Gregory. 
Civ.App., 208 S.W. 616, error refus- 
ed—^McCutcheon & Church v. Smith, 
Clvjlpp., 194 S.W. 881, modified on 
other grounds 242 S.W. 464, 111 
Tex. 564« 
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nor can this be done by action of the judiciary.86-5 
On the other hand, it has been recognized that the 
constitutional provisions protecting vested rights al¬ 
low a certain limited degree of latitude in dealing 
with cases where remedies have been extinguished 
by lapse of time when the seeming infraction of 
right is not very great, and when justice requires 
relief,and in some jurisdictions, particularly in 
the federal courts, a distinction has been made be¬ 
tween a statutory bar operating to invest persons 
with title to property and a bar which constitutes 
merely a defense to a personal demand; and it is 
accordingly held that in actions on contract, or in 
any class of actions in which a party does not be¬ 
come invested with title to property by the statutory 
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bar, the legislature may by repealing the statute, 
even after the right of action is barred, restore the 
remedy and divest the other party of the statutory 
bar.87 Under the nde first stated, if the right 
of a state to recover an inheritance tax,^^ or the 
right of a school district to collect assessments and 
taxes,89 has become barred by the statute of limita¬ 
tions, the legislature cannot, by subsequent statute, 
make the statute of limitations inapplicable so as 
to be able to recover the taxes; but tmder the rule 
last stated a taxpayer has no vested right in a 
statutory bar to the collection of a valid tax by the 
government.®® There is no dissent from the doc¬ 
trine that, where a title has been acquired through 
the operation of statutes of limitation, the bar of 


Wls.—^In re Bresnehan’s Will, 265 N. 

W. 93, 221 Wis. 51. 

12 C.J. p 687 note 87 [c], p 980 note 
19, 

Biglit of o 1 ) 14 roe pxoteotea 1>7 constl- 
tutioii 

The limitation of actions is a right 
as well as a remedy, extinguishing 
the right on one side and creating a 
right on the other, which is of as 
high dignity with respect to judicial 
remedies as any other right and en¬ 
joys constitutional protection. 

Wls.—^Maryland Casualty Co. v. Be- 
leznay, 14 N.W.2d 177, 245 Wia 
390. 

86.5 N.J.—^Markey v. Robert Btell 
Clothes of Paterson, Inc., 99 A.2d 
652, 27 N.J.Super. 417. 

86.10 Mass.—Dunbar v. Boston & P. 

R. Corp., 68 N.B. 916, 181 Mass. 883. 
K.T.—^People ex reL Baultable Hold¬ 
ing Corp. V. Graves, 27 N.T.S.2d 609, 
176 Misc. 827, affirmed 33 N.T.S.2d 
476, 263 App.Div, 468, appeal denied 
35 N.Y.a2d 283, 264 App.Div. 797. 

87- U.S.—Chase Securities Corp. v. 
Donaldson, Minn., 65 S.Ct. 1137,! 
825 U.S. 304, 89 L-Bd. 1628, rehear- 
ing denied 65 S.Ct 1561, 325 U.S. 
896, 89 L.Bd. 2006. . 

North American Creamery Ca v. 
Willcuts, D.CMinn., 38 P.2d 483, 
appeal dismissed, C.C.A., 49 F.2d 
1082—^Rockland & Rockport Lime 
Corporation v. Ham, D.C.Me., 38 P. 
2d 239—^Huntley v. Glle, C.<iA.Or., 
32 P.2d 867. 

Corpus Juris cited in Standley v. 
U S. Railroad Administration, D. 
C.Ohio, 271 P. 794, 796—Wenatchee 
Produce Co. v. Great Northern Ry. 
Co., D.aWash., 271 P. 784. 

12 p 981 note 2L 
Rule applied with respect to statute 
suspending statute of limitations 
on action already barred see supra 
subdivision b of this section. 
Federal rule followed . 

In construing a federal statute the 
Kentucky court has followed the 
above rule- 


Ky.—Cravens v. Louisville & N. R. 
Co., 242 S.W. 628, 195 Ky. 267. 

The shelter afforded by statutes of 
limitation is not a fundamental or 
natural right of the individual, and, 
though he may have protection of 
the public policy represented thereby 
while it exists, pleas of limitation 
are good only by legislative grace 
and are subject to relatively large 
degree of legislative controL 
U.S.—Chase Securities Corp, v. Don¬ 
aldson. Minn., 65 S.Ct 1187, 326 U. 
S. 304, 89 L.Bd. 1628, rehearing de¬ 
nied 66 act. 1561, 325 U.a 896, 89 
L.Ed. 2006. 

U. S. V. Nebo Oil Co., D.C.La., 90 
P.Supp. 73, affirmed, C.A., 190 F.2d 
1003. 

In. hCinnesota 

(1) The rule stated in the text has 
been adopted. 

Minn.—^Donaldson v. Chase Securities 
Corp., 13 N.W.2d 1, 216 Minn. 269, 
followed in Pomeroy v. National 
City Co., 13 N.W.2d 6, 216 Minn. 
278, affirmed 65 S.Ct 1137, 826 U. 
S. 304, 89 L.Bd. 1628, rehearing de¬ 
nied 65 act. 1561, 325 U.S. 896, 89 
L.Bd. 2006. 

(2) In an earlier case It was stat¬ 
ed that **the general rule is that the 
Legislature has no power to revive 
a right of action already barred by 
limitations, by retrospective legisla¬ 
tion, or otherwise." 

Mlim.—Whittier v. Parmington, 181 
N.W. 1079, 1081, 165 Minn. 182. 

(3) In a case involving the validity 
of a statute repealing a statute lim¬ 
iting the time for the commencement 
of actions challenging the validity of 
a judgment for back taxes and a 
sale thereunder it was stated that 
“to determine whether it could be re¬ 
pealed it is necessary to consider 
whether the limitation was intended 
to operate on the right acquired un¬ 
der the . sale, so as to make it unas¬ 
sailable In any form of action, or only 
to bar a particular form of action, 
leaving the original owner to other 
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remedies .... If the latter, then, 
as the legislature might have given 
the particular remedy or form of ac¬ 
tion had it never existed, it might 
restore it after It had once been 
taken away. If the former, then the 
legislature could not affect the right 
by repeal of the law or otherwise." 
Minn.—Whitney v. Wegler, 55 N.W. 
927, 54 Minn. 235. 

Sa CaL—Chambers v. Gallagher, 171 
P. 931, 177 Cal. 704. 

61 CJ. p 1615 note 1. 

89. Tex.—^Richardson v. Liberty In- 
I dependent School Dist, Com.App., 

39 S.W.2d 823. 

90. U.S.—Simmons Mfg. Co. v. 
Routzahn, aCA-Ohlo, 62 P.2d 947, 
certiorari denied 53 S.Ct. 695, 289 
U.S. 761, 77 L.Bd. 1496—United 
Thacker Coal Co, v. Commissioner 
of Internal Revenue, C.C.A., 46 F. 
2d 281—^U. S. V. American Ex¬ 
change Irving Trust Co., D.CN.T., 
43 P.2d 829—Jennings v. Ander¬ 
son, C.C.A.N.T., 43 F.2d 683, affirm¬ 
ed 51 S.Ct. 186, 282 U.S. 409, 76 L. 
Ed. 416—^North American Creamery 
Co. V. Willcuts, D.C.Minn„ 38 P.2d 
483, appeal dismissed, C.C.A., 49 P. 
2d 1082—Rockland & Rockport 
Lime Corporation v. Ham, D.C.Me., 
38 P.2d 239—^Regla Coal Co. v. Bow¬ 
ers, D.C.N.T,, 37 P.2d 878, affirmed. 
C.C.A., Daniel Reeves, Ina, v. An¬ 
derson, 48 P.2d 679, affirmed Gra¬ 
ham V. Goodcell, 51 S.Ct. 186, 282 
US, 409, 76 L.Bd. 415—Oak Worst¬ 
ed Mills V. U S., CtCl., 36 F.2d 629, 
affirmed 61 S.Ct, 186, 282 US. 409, 
76 L.Bd. 415—^Huntley v. Glle, C. 
aA.Or., 32 P.2d 867. 

Beoovery of overpayment 
Statute precluding taxpayer, under 
certain conditions, from recovering, 
8LS overpayment, taxes paid after 
limitation period for collection, was 
held not to deprive taxpayer of vest¬ 
ed right by reviving barred liability. 
US.—-Wright & Taylor v. Lucas, C.C. 
.A.Ky.. 46 P.2d 75, affirmed 61 S.Ct. 
186, 282 Ua 409, 75 L.Bd. 415. 
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the Statute may not be removed,and that, where 
one^s property is freed from' a lien by the running’ 
of the statute of limitations, the lien cannot be re¬ 
created without his consent.^^ 

By some authorities, the general rule that rights 
of action once hatred may not be revived is applied 
to causes of action against municipal^^ and quasi- 
municipal^^ corporations; but, by other authorities, 
it is held that lie legislature may, within the scope 
of its plenary powers over such public corpora¬ 
tions, remove a bar of the statute that has already 
attached to causes’ of action against them,^5 al¬ 
though this latter doctrine is sometimes confined to 
cases that do not involve property rights that have 
been acquired by prescription or adverse posses¬ 
sion.^® 

A distinction is sometimes attempted as to wheth¬ 
er a statute as.it originally stood conferred a right 
not existing at common law or limited one which 
did so exist before, the doctrine being that in the 
latter case a bar already complete under the statute 
may be removed by later act:^^ it has also been held 
that the rule permitting removal of a bar already 
complete does not apply where the statutory pro¬ 
vision fixing the time within which suit may be 
brought constitutes a part of the definition of a 
cause of action created by the same or another pro¬ 


vision, and operates as a limitation on liability.®7.6 

There can be no right gained in the running of 
the statute until the prescribed period of limitations 
is completed,®® and where only one particular form 
of remedy is barred, while other equivalent forms 
remain, tiiere can be no objection to a removal of 
a bar on the first.®® 

Actions already barred in the state where they 
arose may be absolutely barred in another state by 
a reduction in the period there.! 

Actions and claims against state. The state may 
remove the bar of a statute that has already at¬ 
tached to causes of action against the state.!*^ The 
time for applying for revision of state taxes im¬ 
posed may be enlarged so as to permit application 
by persons previously barred by limitations.^-!® 

§ 267. Parties 

Rules as to parties to actions, their Intervention and 
substitution, may be altered. If the change does not 
leave an existing cause of action without a substantial 
remedy. 

The legislature may, without violating constitu¬ 
tional provisions protecting vested rights, alter the 
rules as to parties to actions,® and may affect pend¬ 
ing suits by acts allowing or forbidding the inter¬ 
vention of new parties,® or the substitution of new 


ai. Kan.—Kostocil v. TTnited Oil and 
Gas Royalty Ass’n, 274 P.2d 761, 
177 Kan. 15—Corpus Joris cited in 
Siefkln v., Siefldn, 92 P.2d 1005, 
1007, 150 Kan. 396. 

La.—Splane v. Tubre, I.ia.App., 6‘ So. 
- 2d 861, rehearinsT denied 6 So. 2d 
698. . 

Maj3s.-^Attorney General v. Revere 
Copper Co., 26 N.!!. 605, 152 Mass. 
444, 9 1..R.A. 610. 

12 C.J. p 981 note 22. 

SSt. Mont.—^Berkin v. Healy, 158 P. 
1020, 62 Mont 398. 

93. KyJ-i—Lawrence v. Louisville, 29 
S.W. 460. 96 Ky. 696, 16 Ky.L. 672, 
49 Am.S.R. 309, 27 L.R.A. 560. 

94. Ill.—Normal School List Bd. of 
Education v. Blodgett 40 N.E. 1025, 
155 ilL 441, 46 Axn.S.R. 84.8, SI L. 
B.A 70. 

95. Ind.—Jackson Hill Coal, etc., Co. 
V. County, 104 N.B. 497, 181 Ind. 
497. 

K.J.—O^NelU V. Hoboken. 60 A. 60, 
72 N.J.Law 67, 63 A. 986, 78 N.J. 
Law 189. 

'WaJBih .—State v. Seattle, 107 P. 827, 
67 Wash. 602; 27 L,R.A,N.S., 1188. 
12 C.J. p 981 note 26. 

96. Wash^-State v. Seattle, 107 P. 
/ 827, 57 Wash. 602, .6X0, 27 L.R.A, 

N.a, 1188.' 

97. N.a—Hinton V. Hintoh. «1 N.C 
410. 


97.8 TT.S.—Chase Securities Corp. v. 
Donaldson, Minn., 65 S.Ct 1137, 825 
TJ.S. 304, 89 L.Ed. 1628, rehearing 
denied 65 S.Ct 1561, 325 U.S. 896, 
89 L.Ed. 2006—William Danzer & 
Co. V. Gulf & Ship Island R. Co., 
Miss., 45 S.Ct 612, 268 U.S. 633, 69 
L.Bd, 112i5. 

Ximltatloii prescribed by different 
statute 

The rule stated In the text ap¬ 
plies even though the period of lim¬ 
itation is prescribed by a different 
statute than that creating liability 
if - it was direcited to the newly cre¬ 
ated liability specifically as to 
warrant saying that it qualified the 
right. 

U.S.—Chase Securities Corp. y. Don¬ 
aldson, Minn.,. 65 S.Ct. 1137, 825 U. 
S. 304, 89 L.Ed. 1628, rehearing 
deified 65 S.Ct. 1561, 325 U.S. 896, 
89 L.Ed. 2006—Davis v. Mills, 
Conn., 24 S.Ct. 692, 194 U.S. 451, 
48 UBId. 1067. 

98. Ala—Scales v. Doe, 29 So. 68, 
127 Ala 682. 

La—Calvit v. Mulhdllan, 12 Rob. 266. 
Splane v. Tubre, App., 6 So. 2d 
861, rehearing denied 6 So.2d 698. 

99. M i nn .—Whitney v. Wegler, *55 
N.W. .927, 64 Minn. 286—Kipp v. 
Johnson, 17 N.W: 967, 81 Minn. 360. 

Miss.—Power v. Telford, 60 Miss. 196. 
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1. U.S.—Talbot V. Wright, CCInd., 
23 P.Cas.No.18,783, 2 Clnc.L.BuL 
78. 

Ill.—^Hyman v. Basme, 83 HL 266. 

1.5 N.C.—^B-C Remedy Co. v. Unem¬ 
ployment Compensation Commis¬ 
sion of N. C., 36 S.B.2d 733, 226 
N.C. 62, 168 AL.R. 773. 

LlO N.T.—^People ex rel. Equitable 
Holding Corp. v. Graves, 27 N.T.S. 
. 2d 609, 176 Misc. 827. affirmed 33 
N.T.S.2d 476, 263 App.Div. 468, ap¬ 
peal denied 35 N.Y.S.2d 283, 264 
App.Div. 797. 

2. Ohio.—^Templeton v, Kraner, 24 
Ohio St 664. 

12 C.J. p 982 note 32. 

Action to enforce bank stockholder’s 
UabUity 

A stockholder in an insolvent bank 
has no vested right to be proceeded 
against by a particular state officer, 
but it is within the power of the leg¬ 
islature, within certain limits, to des¬ 
ignate the persons by whom an ac¬ 
tion to enforce the stockholder’s lia¬ 
bility may be brought. 

S.D.—^Hopkins v. Glendezming, 299 N. 
W. 906, 68 S.D. 208. 

3. Ala.—^Peevey v. Cabaniss, 70 Ala. 
263. 

Pla.—^Lasseter v. Stats, 64 So. 847, 67 
Fla. 240. 
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for former parties,^ and amendments by striking out 
names of plaintiffs or defendants.^ If, However, the 
constitution of the state expressly forbids the en¬ 
actment of retrospective laws, the legislature may 
not deprive a party in a pending action of the 
right to sue.® A statute is unconstitutional where 
it so changes the law as to parties defendant as to 
leave plaintiff in a pending action no substantial 
remedy for an existing cause of action.^ 

§ 268. Pleading 

There is no vested right In the rules of pleading. 

There is no vested right in the rules of pleading 
and the legislature may enact, alter, or repeal such 
rules even as to existing causes of action and pend-, 
ing suits.® Thus, a statute is valid as applied to 
existing causes of action and pending suits, even 
though it changes the time within which pleadings 
must be filed,® abolishes existing grounds of demur- 


rcr,^® or provides that certain defenses shall not 
be available to defendant unless they are plead- 
ed.ii However, a statute making amended plead¬ 
ings relate back to the original pleadings will not 
be applied where its effect would be to deprive de¬ 
fendant of a vested right to urge limitations as a 
defense.’i® 

§ 269. Evidence 

a. In general 

b. Presuiiiptioris and burden of proof 

c. Weight and sufiiciency 

a. In General 

There are no vested rights In mere rules of evidence, 
and such rules may be modified or abolished by the 
legislature provided a party Is not deprived of the right 
to present his case, or any other substantial right. 

Ho vested rights can exist in mere rules of evi¬ 
dence,and provided a party is not deprived of his 


4. OLio.—Little Miami R, Co. v. 
Greene County Com'rs, 31 Ohio St. 
838. 

Substltatioii of agent to represent 
government 

Plaintiff, in an action for Injury to 
a railroad employee during federal 
control, pending at termination of 
federal control, is not deprived of a 
vested right by Act Cong. Feb. 28. 
1920 S 206 subd (a), providing for 
substitution of different agent as de¬ 
fendant to represent the government, 
this relating merely to the remedy. 
Tex.—^Hines v. Collins, Clv.App., 227 

S.W. 832. 

5. Mass,—^Knight V. Dorr, 19 Pick. 
48. 

6. N.H.—Kent v. Gray, 58 N.H. 576. 

7. Tenn.—^Mabry v. Baxter, 11 Helsk. 
' 682. 

8. Iowa.—^Brotherton v. Brotherton, 
41 Iowa 112. 

Ky.—^Howard v. Gibson, 60 S.W. 491, 
22 Ky.L. 1294. 

N.Y.—Application of Port of New 
York Authority, 118 N.Y.S.2d 11, 
202 Misc. 1104, affirmed 118 N.Y.S. 
2d 921, 281 App.Dlv. 818, appeal dis¬ 
missed 111 N.B.2d 439, 305 N.Y. 
564. 

Pa. —^Zelesnick v. Spring Township 
School Dish, 12 PsuDlst & Co. 845. 
Counts in Indictment 

The legislature may provide that 
what theretofore required sev¬ 

eral counts in an indictment -may be 
accomplished by a single count if 
accused is not prejudiced thereby, 

VcL—^Plne V. Commonwealth, 93 S.B. 
662, 121 Va. 812. 

9. Iowa.—^Brotherton v. Brotherton, 
41 Iowa 112. 

Tenn.—^Nelson v. North, 1 Overt. 88. 

10. Wls.—State V, Dahl, 185 N.W. 
474, 160 Wis. 78. 


11. Colo.—^Baker v. Barton, 89 P. 66, 

20 Colo. 606. : 

Ky.—^Howard v. Gibson, 60 S.W. 491, 
22 Ky.L. 1294. 

12. Ill.—Hanley v. Waters, 255 Ill. 
App. 239. 

Validity of statutes removing bar of 
statute of limitations as to actions 
already barred see supra § 266 c. 

13. D.S.—^Landay v. U. S., C.C.Au 
Mich., 108 P.2d 698, ceftiorari de¬ 
nied 60 act. 721, 309 U.S. 681, 84 
L-Ed. 1024, Lane v. U. S., 60 S.Ct. 
722, 809 U.S. 681, 84 L.Bd. 1025, 
Attix V. U. a, 60 S.Ct. 722, 809 

U. S, 681, 84 L.Bd, 1026, and Brown 

V. U. a, 60 act. 722, 309 U.S. 681, 
84 L,Bd. 1026—Hass v. U. S., C.C. 
A.Iow€l, 98 F.2d 427—Saetre v. 
Chandler, C.C.A.Mlnn., 67 P.2d 96L 

Virginia & West Virginia Coal 
Co. V. Charles, Va., 264 P. 879, 165 
C.C,A. 599, error allowed 266 P. 992, 
167 C.C.A. 671, and dismissed 40 
act. 345, 262 U.S. 669, 64 L.Bd. 
720, - . 

Ala.—^Miller-Brent Lumber Co. . v. 
State, 97 So. 97, 210 Ala. 30. 

Griggs V. State, 78 So.2d 382, 37 
Ala.App. 606. 

Cal.—Corpus Juris cited iu Morris v. 
Pacific Electric Ry. Co., 43 P.2d 276, 
277, 2 CaL2d 764. 

Corpus Juris cited iu Potapoff v. 
MatteSi 19 P.2d 1016, 1017, 130 CaL 
App. 421—^People v. Morrison, 13 P. 
2d 800, 125 Cal.App. 282, appeal dis-- 
missed Morrison v. People of State 
. of California, 63 S-Ct. 401, 288 U, 
a 691, 77 L.Ed. 970. 

Ill.—People V. Dolgin, 114 N.E.2d 889, 
416 IlL 434—People v. Love, 142 N. 
E. 204, 310 IlL 668—Continental 
Beer Pump & Plumbing Co. v. 
George J. Cooke Co., 132 N.B. 669, 
299 DL 104—Steen v. Modem Wood¬ 
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men of America^ 129 N.E. 646, 296 
IlL 104, 17 A.L.R. 406. 

Ind.—Heagy v. State, 85 Ind. 260. 
K a n .—^Richardson v. Kansas Soldiers* 
Compensation Board, 92 P.2d 114, 
150 Kan. 343. 

Md.—Salsburg’ V. State, 94 A.2d 280, 
201 Md. 212, affirmed Salsburg v. 
State of Md., 74 aCt 280, 346 U.S. 
646, 98 L.Ed. 281. 

Mich.—^Kelly v. Ford Motor Co., 278 
N.W. 787, 280 Mich. 378—Gile v. 
Hudnutt, 272 N.W. 706, 279 Mich. 
868—^Bejger v. Zawadzki, 232 N.W. 
746, 262‘Mich. 14. 

Minn.—Ogren v. City of Duluth, 18 
N.W.2d 586, 219 Minn. 666. 

N. J.—Corpus Juris Seouudum cited In 
Langenohl v. Spearen, Preston & 
Burrows, 92 A.2d 76, 77. 22 N.J. 
Super. 892. 

Kopacka v. Roman and Greek 
Catholic Gymnastic Slovak Union 
Sokol, 186 A. 66, 14 N.J.Misc. 680. 
N.Y;—^L*Hommedleu v. Board of Re¬ 
gents of University of New York, 
96 N.Y.a2d 448, 276 App.Dlv. 494, 
affirmed 96 N.B.2d 806, 301 N.Y. 
476, affirmed 72 S.Ct 624, 342 U.S. 
j 961, 96 L.Ed. 707. 

I Application of Port of New York 
Authority, 118 N.Y.S.2d 11, 202 

I Misc. 1104, affirmed 118 N.Y.S.2d 
921, 281 App.Dlv. 818, appeal dis¬ 
missed 111 N.E.2d 439, 305 N.Y. 
^64. 

N.C.—Spencer v. McDowell Motor Co., 
72 aE.2d 598, 236 N.C. 239. 

S.C.—^Boyd V. Boyd, 189 S.B. 794, 182 
aa 498. 

Tenn.—^Pannell v. Sovereign Camp, 

W. O. W., 102 aw.2d 60, 171 Tenn. 

246.. 

BZltzmiller v. Life & Casualty Ins. 
Co., 132 S.W.2d 641, 23 Tenn.Appw 

346., 
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right to present his side of the case,^^ or any other 
substantial right,such rules may be adopted, 
modified, or abolished by the legislature, even though 
the changes are made applicable to accrued or 
pending actions and may incidentally affect the 
rights of partiesA® Thus, a statute is valid which 
authorizes the admission of copies of documents 
where under the previous law only originals were 


admissible,^® restricts or provides substitutes for 
the use of records,!^ permits proof of wills de¬ 
stroyed in a public calamity,^® permits an attorney’s 
testimony concerning the preparation of a wiU,i® 
prescribes the proof essential to comply with the 
statute of frauds,®® makes hearsay evidence,®®-® 
such as dying declarations,®^ admissible in certain 
cases, authorizes evidence to be heajrd in open 


Tex.---Corpn8 Juris dted in Ssipress 
Pub. Co. V. Hormuth, Clv.App., 6 
S.W.2d 1025, 1027. 

Va.—^McClain v. Commonwealth, 56 S. 
ni.2d 49, 189 Va. 847—Payne v. Bue¬ 
na Vista Extract Co., 98 S.E. 84, 
124 Va. 296. 

i^.Ya.—Oorpus Juris dted in Ferrell 
y; Beverick, 100 S.E. 850, 852, 85 
W.Va. 1, 

12 O.J. p 982 note 43. 

Ownerdilp of live stock 
Li.1915 p 43, providing that own¬ 
ership or identification of stock shall 
not be permitted to be proved by 
brands not recorded, since it does 
not make recorded brands conclu¬ 
sive evidence of ownership, Is not In¬ 
valid. it being merely a rule of evi¬ 
dence in which no one has a vested 
right. 

Or.—State v. Randolph, 166 P. 555, 85 
Or. 172. 

Bepeal of condition precedent to ad¬ 
mission 

Repeal of law reauiring payment 
of registry tax as condition prece¬ 
dent to admission of mortgage in 
evidence or judgment of foreclosure 
did not affect any vested right or 
remedy of mortgagor. i 

S.D.—Colton Sav. Bank v. Olson, 2^ | 
N.W. 266, 55 S.D. 288. 

14. tJ.S.—^Landay v, U. S., CCA. 
Mich., 108 F.2d 698, certiorari de¬ 
nied 60 S.Ct 721, 309 U.S. 681, 84 
KEd. 1024, Lane v. TiJ. S., 60 S. 
Ct 722, 309 U.S. 681, 84 L.Ed. 1025, 
Attlx V. U. S., 60 S.Ct. 722, 309 U.S, 
681, 84 L.Ed. 1026, and Brown v. 
U. S., 60 S.Ct. 722, 309 U-S. 681, 84 
L.Ed. 1025. 

Mich.—Gile v. Hudnutt, 272 N.W. 
706. 279 Mich. 368. 

N. J.—corpus Juris Seoundum cited in 
Lahgenohl v. Spearen, Preston & 
Burrows, 92 A.2d 75, 77, 22 N.J. 

; Super. 392. 

N.T.—Application of Port of New 
York Authority, 118 N.T.S.2d 11, 
202 Misc. 1104, affirmed 118 N.Y.S. 
2d 921, 261 App.Div. 818, appeal 
dismissed 111 N.E.2d 439, 305 N.Y. 
654. 

14.B Ala.—Griggs v. State, 78 So.2d 
382, 37 Ala.App. 605. ' 

15- U.S.—Landay v. U. S„ C.C.A. 
MiclL, 108 P.2d 698, certiorari de¬ 
nied 60 S.Ct 731. 809 U.S. 681, 84 
L.Ed. 1024, Liane v. U. S., 60 S;Ct. 


722. 809 U.S. 681, 84 L.Bd. 1025, 
Attlx V. U. S.. 60 S.Ct. 722, 309 U.S. 
681, 84 L.Ed. 1026, and Brown v. 
U. S., 60 S.Ct. 722, 309 U.S. 681, 84 
L.Bd. 1026—Hass v. U. S., C.C.A. 
Iowa, 93 P.2d 427, 

Ala.—Griggs v. State, 78 So.2d 382, 

37 Ala^App. 605. 

Cal.—^Morris v. Pacific Electric By. 
Co., 43 P.2d 276, 2 Cal.2d 764. 
Pilcher v. Tanner Motor Livery, 

38 P.2d 68, 138 CaLApp. 668. 

Ga.—Morris v. Stanford, 193 S.B. 778, 

58 Ga.App. 726. 

ni.—People V. Dolgin, 114 N.E.2d 389, 
415 111. 434. 

Kan.—^Richardson v. Kansas Soldiers* 
Compensation Board, 92 P.2d 114, 
150 B Ca n . 343. 

Md.—Salsburg v. State, 94 A.2d 280, 
201 Md. 212, affirmed Salsburg v. 
State of Md., 74 S.Ct 280. 346 U.S. 
545, 98 L.Ed. 281. 

Minn.—^Pish v, Chicago, etc., R. Co., 
84 N.W. 458, 82 Minn. 9, 88 Am. 
S.R 398. 

Miss.—^Easterling Lumber Co. v. 
Pierce, 64 So. 461, 106 Miss. 672, 
dismissed 36 S.Ct. 133, 235 U.S. 
380, 69 L.Ed. 279. 

Mont.—^Baxter v. Hamilton, 51 P. 265, 
20 Mont. 827. 

N.J.— Corpus Juris Seoundum cited in 
Langenohl v. Spearen, Preston & 
Burrows, 92 A.2d 76, 77, 22 N.J.Su- 
per. 392. 

N.Y.—^L*Hommedieu v. Board of Re¬ 
gents of University of New York, 
9*6 N.Y.S.2d 448, 276 App.Div. 494, 
affirmed 95 N.E.2d 806, 301 N.Y. 
476, affirmed 72 S.Ct. 624, 342 U.S. 
951, 96 L.Bd. 707. 

Application of Port of New York 
Authority, 118 N.Y.S.2d 11, 202 

Misc. 1104, affirmed 118 N.Y.S.2d 
921, 281 App.Div. 818, appeal dis¬ 
missed 111 N.B.2d 439, 305 N.Y. 
564. 

Tex.—Corpus Juris cited in Beaumont 
Petroleum Syndicate v. Broussard, 
Civ.App., 64 S.W.2d 998, 997—Walk¬ 
er V.. Alexander, Civ.App., 212 S.W. 
718, 716, reheard 227 S.W. 696—Jes- 
see V. De Shong, Civ.App., 105 S.W. 
1011 . 

Sherow v. State, 290 S.W. 754, 
105 Tex.Cr. 650. 

W.Va.—State ,v. Tincher, 94 S.B, 603, 
' 81 W.Va. 441. 

Wis.—^In re Sletto's Estate, 272 N.W. 
> 42, 224 Wis. 178. 

12 O.J.'P 982 note 44. 
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Statutory rules 

The legislature has power to 
change statutory rules of evidence 
within their reasonably exercised dis¬ 
cretion. 

Tex.—Renfroe v. State, 145 S.W.2d 
883, 140 Tex.Cr. 418. 

Zn civil actions the rules of evi¬ 
dence may be changed by the legis¬ 
lature and made applicable to exist¬ 
ing causes of action. 

N.Y.—Commissioner of Public Wel¬ 
fare of City of New York, on Com¬ 
plaint of Gordon, v. Fagan, 18 N.Y. 
S.2d 228, 259 App.Div. 727. 

Bight to have other defendants re. 
fuse to testify 

The fact that a statute, authorizing 
the joint trial of persons jointly in¬ 
dicted for certain offenses, may have 
the effect of giving one of two co- 
defendimts a greater incentive for 
testifying against his codefendant 
than in a separate trial of his code¬ 
fendant where he might be more in¬ 
clined to refuse to testify on the 
ground that his testimony might in¬ 
criminate him does not rend'er it un¬ 
constitutional as no defendant has 
a vested right to have other defend¬ 
ants refuse to testify on the ground 
that it might incriminate them. 
Ohio.—State v. Jenkins, 64 N.E.2d 86, 
76 Ohio App. 277, appeal dismissed 
60 N.E.2d 182, 144 Ohio St. 638 and 
60 N.E.2d 183, 144 Ohio St 640. 
16. Ill.—People V. Dolgin, U4 N.E.2d 
389, 415 Ill. 434. 

Pa.—^Poster v. Gray, 22 Pa. 9. 

17- Ala.—^Miller-Brent Lumber Co. v. 

State, 97 So. 97, 210 Ala. 30. 

N.J.—^Kozler v. New York Telephone 
Co.. 108 A. 376, 93 N.J.Law 279. 

18. Cal.—^In re Patterson, 102 P. 941, 
155 Cal. 626, 132 Am.S.R. 116, 26 
L.R.A.N.S., 664, 18 Ann.Cas. 626. 

19. N.Y.—^In re Casper’s Will, 291 
N.Y.S. 585, 161 Misc. 199. 

20. N.J.—^Kozler v. New York Tele¬ 
phone Co., 108 A. 875, 93 N.J.Law 
279. 

20.5 N.Y.—Application of Port of 
New York Authority, 118 N.Y.S.2d 
11, 202 Misc. 1104, affirmed 118 N. 
Y.S.2d 921, 281 App.Div. 818, ap¬ 
peal dismissed 111 N.E.2d 439, 306 
N.Y. 664. 

21. N.a— Williams v. Randolph A 
C. Ry. Co., 108 S.B. 916, 182 N.C 
267—^Latham v. Andrews Mfg. Co., 
105 S.E. 423, 180 N.a 627. 
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court,22 or which authorizes the admission of un¬ 
stamped documents,22 or deeds defectively executed 
or acknowledged.24 The legislature cannot, under 
the pretense of making or changing a rule of evi¬ 
dence, deprive a party of a vested right in prop- 

erly.26 

h. Presumptions and Burden of Proof 

Generally, the legislature may establish, alter, or 
abolish rules as to presumptions and burdens of proof. 

The legislature does not disturb vested rights by 
the enactment or repeal of laws dispensing with 
proof in actions .22 It may establish the requisites 
of prima facie evidence,27 and establish, alter, or 
abolish rules as to presumptions,22 as long as it does 
not make presumptive evidence conclusive and pre¬ 
clude the adverse party from showing the truth, as 
discussed infra subsection c of this section It may 
likewise change existing rules as to burdens of 


proof,28.B as by shifting the. burden of proof from 
one party to the other,22 but a statute which does 
not merely change the burden of proof, but also 
operates to impair vested property rights, cannot be 
sustained.29-6 

In accordance with the general rule a statute is 
valid, even though retrospective, which provides 
that certain documents shall be prima facie evi¬ 
dence of the facts stated or recited therein,20 and, 
in like manner, a statute making certain documents 
prima facie evidence of certain facts may be re¬ 
pealed and the repeal may be made effective as to 
pending actions.2i Statutes have been sustained al¬ 
so which make delivery of intoxicating liquors evi¬ 
dence of a sale,22 and which provide that storing 
of intoxicating liquors in any building not used ex¬ 
clusively as a dwelling house shall be prima facie 
evidence that it was kept for unlawful purposes 


22 . W.Va.—^Ferrell v. Deverick, 160 
S.E. 850, 86 W.Va. 1. 

23. Mich.—Gibson v. Hibbard, 13 
Mich. 214. 

N.Y.—Hoppock V. Stone, 49 Barb. 524. 

24. Tex.—Sima v. Sealy, 116 S.W. 
630, 53 Tex,Clv.App. 618—^Haney 
V. Gartin, 113 S.W. 166, 51 Tex. 
Clv.App. 677—Ariola v, Nfewman, 
113 S.W, 167, 61 Tex.Civ.App. 617. 

25. XJ.S.—^Downs v. Blount, Tex., 170 
F. 16, 95 C.C.A. 289, 31 Ii.R.A..Nr. 
S., 1076. 

Cal.—^Morris v. Pacific Flectrlc By. 
Co., 43 P.2d 276, 2 Cal.2d 764. 

In re Giordano’s Estate, 193 P.2d 
771, 85 CaLApp.2d 588. 

26. Ill.—^Murphy v. Williamson, 85 
Ill. 149. 

Tex.—Sims v. Sealy, 116 S.W. 680, 
53 TexCiv.App. 618. 

2V. Kan.—^Jones v. Hickey, 102 P. 

247, 80 Kan. 109. 133 Am.S.K. 190. 
NT. J.—Coxpns Jttris Secundum cited in 
Tangenohl v. Speaxen, Preston & 
Burrows, 92 A.2d 75, 77, 22 N.J. 
Super. 392. 

12 C.J. p 983 note 52. 

Fimdlngr hy authoxlned autkocity 
Finding by authority authorized to 
consider question of fact may be 
made prima facie evidence of fact. 
Ill.—Continental Beer Pump & 
Plumbing Co. v. George J. Cooke 
Co., 182 N.B. 669, 299 Ill. 164. 

as. Minn.—Ogren v. City of Duluth, 
18 N.W.2d 636, 219 Minn. 665. 

Miss.—Walters v. Blackledge, 71 So. 

2d 433, 220 Miss. 485. 

N.J.—Corpus Juris SeouzLdum cited hi 
Tangenohl v. Spearen, Preston & 
Burrows, 62 A.2d 75, 77, 22 NJT. 
Super. 392. 

N.Y.—Application of Port of New 
York Authority, 113 N.Y.a2d 11, 
14 C.J.S.—80 


202 Misc. 1104, affirmed 118 N.T.S. 
2d 921, 281 App.Dlv. 818, appeal 
dismissed 111 N.E.2d 439, 806 N. 
Y. 654. 

Tex.—Sproules v. State; 262 S.W. 
767, 97 Tex.Cr. 661—^Doggett v. 
State, 261 S.W. 1117, 97 Tex.Cr. 
434. 

12 C.J. p 988 note 6«. 

Ho •‘vested right*' 

A presumption is merely a "rule 
of evidence” In which there can be 
no "vested right". 

U.S.—^In re Victor's Ladies Shop, D. 
C.P€u, 46 F.Supp. 4*17. 

598.5 Cal.—In re Giordano's Estate, 
193 P.2d 771, 85 Cal.App.2d 688. 
Miss.—^Walters v. Blackledge, 71 So. 
2d 433, 220 Miss. 485. 

29. CaL—^Pilcher v. Tanner Motor 
Livery, S3 P.2d 68, 188 CalA.pp. 
658. 

N. J.—Corpus juris Secundum cited in 
Langenohl v. Spearen, Preston & 
Burrows, 92 A.2d 75, 77, 22 N.J. 
Super. 892. 

12 C.J. p 983 note 54. 

Proof of xuocessing taxes paid 
Statutes conditioning right of re¬ 
covery against collector showing 
that plaintiffs have borne burden of 
fioor and processing taxes collected 
under Agricultural Adjustment Act 
were held not unconstitutional as 
placing Impossible burden on plain¬ 
tiffs engaged in manufacture and sale 
of cotton goods at definite price, and 
as depriving them of vested right, 
amount of tax passed on to pur¬ 
chasers of finished product being sus¬ 
ceptible of determination in view .of 
possibility of ascertaining cost of 
such product and portion of tax paid 
by seller of raw materlaL 

O. S.—Lincoln Mills of Alabama v. 
Davis, D.C.Ala., 16 F.Supp. 267, af- 
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firmed, C.CA.., 87 F.2d 778, irehear- 
ing denied 89 P.2d 1012, affirmed 
57 S.Ct. 816, 301 U.S. 337, SI L.Ed. 
1143, rehearing denied 58 S.Ct 9, 
802 U.S. 772, 82 LBd. 659. 

29.5 Cat—In re Giordano's Estate, 
193 P.2d 72a, 86 Cal.App.2d 688. 
Cnuuoge la mtooessioa 
Provisions declaring nonresident 
aliens'* rights to take property in 
state by succession dependent on ex¬ 
istence of United States citizens’ re¬ 
ciprocal rights to take property in 
such aliens' countries and placing 
burden on them to establish existence 
of such reciprocal rights, €u*e not 
merely procedural, but regulate suc¬ 
cession, so that amendment thereof, 
placing burden of establishing non¬ 
existence of such rights on petitioner 
requesting such finding, changed sub¬ 
stantive law and was unenforceable 
against resident heir of nonresident 
alien's son, dying in state before 
amendment, as depriving such heir 
of property already vested in her. 
CJal.—^In re Giordano's Estate, 193 P. 

2d 771, 85 CaI.App.2d 688. 

30w N.M.—^Harris v. Friend, 176 P. 

722, 24 N.M. 627. 

12 O.J. p 983 note 66. 

Copies of delixLqueat tax lists 
Statutes making certified copies of 
delinquent tax lists prima facie evi¬ 
dence of failure to pay taxes are 
mere regulations of the rules of evi¬ 
dence and therefore valid. 

Cal.—^People v. Seymour. 16 CaL 832, 
76 Am.D. 621. 

SI. Minn.—^Irwin v. Pierro, 47 N.W. 
154, 44 Minn. 490. 

32, Me.—State v. Huley, 54 Me. 66^. 

33. Ala.—Fitzpatrick v. State, 63 So. 
1021. 169 Ala. 1. 

W.Va.—State. V. Tincher, 94 S.E. 603, 
81 W.Va. 44L 
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but a statute making the drinking of liquor on the 
premises prima facie evidence of a sale on the 
premises has been held unconstitutional.®^ A pre¬ 
sumption of negligence arising from the violation 
of a statute regulating speed is not taken away by 
the repeal of the statute before the trial.®® 

c. Weight and Sufficiency 

Generally, the legislatura may not make evidence 
conclusive which Is not so necessarily except by way of 
a statute of limitations. 

The legislature may not make evidence conclusive 
which is not so necessarily, and thus deprive the op¬ 
posite party of the opportunity of showing the 
truth,®® nor may it change a conclusive presump¬ 
tion into a prima facie one where the effect will be 
to divest a right acquired under the existing law.®^ 
The legislature, however, may enact that less proof 
of public records than is required by act of congress 
shall be sufficient,®® and, in the form of a rule of 
evidence, it may enact what , is really a statute of 
limitations by which certain evidence is to be con¬ 
clusive as to certain facts after the lapse of a 
stated time.®® A statute changing a presumption of. 
payment of a judgment after the lapse of a certain 
time from a prima fade to a condusive presumption 
has been held unconstitutional as to judgments re¬ 
covered before its passage.^® 


§ 270. Competency of Witnesses 

There are no vested rights in the testimony of a 
particular witness, and the legislature may alter the 
rules with respect to the competency of witnesses. 

Vested rights cannot be obtained in the testimony 
of any particular witness,^^ and the legislature may 
incidentally affect pending actions by laws either 
admitting the testimony of witnesses formerly in¬ 
competent to testify^® or exduding that of others 
previously competent.^® A statute enacted after the 
ruling of the lower court rejecting certain evidence, 
and after the judgment in the case, may be applied 
by the appellate court in remanding the case for 
the admission of the evidence.-*^ 

§ 271. Verdicts, Judgment, and Execution 

a. In general 

b. Lien of judgment 

a. In General 

The legislature may not by retroactive statute Impair 
private rights adjudicated by a final Judgment, nor may 
this be done by'judiclal decision; but existing laws gov¬ 
erning proceedings by which Judgments may be en¬ 
forced may generally be altered, and while there Is 
authority to* the contrary, a public right established 
by Judgment may be annulled by subsequent legisla¬ 
tion. 

The legislature may not by retroactive statute an¬ 
nul, set aside, or impair final judgments or rights 
therein adjudicated,^® nor may this result be ef- 


34. N.T,—People v. Lyozi, 27 Hun 
180. 

35. Cal.—James v. Oakland Tract. 
Co., 103 P. 1082, 10 CoLApp. 786. 

36. N.T.—^Application of Port of 
New York Authority, 118 N.T.S.2d 
11, 202 Misc. 1104, affirmed 118 
N.T.S.2d 921, 281 App.Oiv. 818, ap¬ 
peal dismissed 111 N.E.2d 439, 805 | 
N.T. 664. 

S.D.—^Harris v. Steams, 97 N.W. 361, 
17 S.D. 480. 

12 O.J. p 983 note 67. 

37- N.D.—Conrad v. Smith, ^0 N.W. 
816, 6 N.D. 837. 

sa CaL—^Paxke v. Williams, 7 CaL 
247. 

39. Md.—^Baltimore Safe Deposit, 
etc.,. Co. V. Marburgr, 72 A. 839, 
110 Hd. 410. 

P€u—Kenyon v. . Stewart, 44 Pa- 179. 

40l Mo.—Cranor v. School Dist. No. 
2, 62 S.W. 282, 161 Mo. 119. 

Chiles V. Buckner School Dist., 
77 S.W. 32, 108 Mo.App, 240. 

41. Ind.—Wilson v. Wilson, 86 Ind. 
472. 

NH.—Little V. Gibson. 39 N.H. 605. 

•bonsiderttiUoix of ojcdnioiui. of ooxil- 
peteat esperts in determininsr virtue 
of device claimed to leave therapeu¬ 
tic! value in proceedlnsr for revoca¬ 


tion of license to practice chiroprac¬ 
tic, naturopathy, and electro-therapy, 
does no violence to "vested rlgrhts.” 
Ind.—Crum v. State Board of Medi¬ 
cal Resristratloh and Examination, 
87 N.B.2d 66i 219 Ind. 191. 

42. Ga—^Morris v. Stanford, 199 S. 

E, 773, 58 GaApp. 726. 

N.T.—Commissioner of Public Wel¬ 
fare of City of New York on Com¬ 
plaint of Gordon v. Pagran, 18 N. 

T.S.2d 228, 259 App.Dlv. 727., 

Wis.—^In re McNau^hton, 118 N.W. 

997, 120 N.W. 288, 138 Wis. 179. 

12 C.J. p 983 note 64. 

43- N.J.—Kozler v. New York Tele¬ 
phone Co., 108 A. 876, 93.N.XLaw 
279. 

12 C.J. p 983 note 66. 

44. La—^Dunning v. West, 25 So. 
806, 61 LaAnn. 618. 

45. XJ.S.—^In re Lowmon, C.C.AuInd., 
79 P.2d 887. 

U. S. ex rel. Benen v. Ruppel, 
' D.CIll., 6 P.Supp, 846. 

Hoyt Metal Co. v. Atwood, C.a 
A.I1L, 289 F. 453. 

CaL—Downer v. Grfxzly Livestock & 
Land Co., 43 P.2d 848, 6 CaLApp. 
2d 89—Kendall v. Kendall, 10 P. 
2d 181, 122 CaLApp. 897—Barrett 

V. Superior Court of Alameda 
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County, 286 P. 443, 104 CaLApp. 
667. . 

Ill.—^Arnold & Murdock Co. v. In¬ 
dustrial Commission, 146 N.E. 342, 
.314 IlL 261, 40 A.L.R. 1470. 

Barnett v. Barnett, 84 N.B.2d 
648, 336 I11JV.PP. 601. 

Kan.—^Robinson v. City of Winfield, 
219 P. 273, 114 Kan. 387. 

Ky.—^Bond Broa v. lioulsville and 
Jefferson County Metropolitan 
Sewer Dist, 211 S.W.2d 867, 807 
Ky. 689, certiorari denied 70 S.Ct. 
796, 339 XJ.S. 943, 94 L.Bd. 1358 
—Coxpua Jarla CLnoted ta City of 
Paris V. Kentucky Utilities Co., 
183 S.W.2d 659, 561, 280 Ky. 492. 

La—State ex reL Hundley v. City 
of Alexandria 114 So. 491, 164 La 
624—Corpus JTiiris dted la City of 
Shreveport v. Dlckason, 107 So. 
427, 431, 160 La 663. 

Miss.—Stone v. McKay Plumbing: 
Co., 80 So.2d 91, 200 Miss. 792. 

Neb.—Department of Banking: v. 
Poe, 286 N.W. 264, 136 Neb. 422, 
123 A.L.R. 894—^Mooney v. Drain- 
ag:e Dist. No. l of Richardson 
County, 278 N.W. 868, 134 Neb. 192, 
certiorari denied 69 S.Ct. 84, 305 
U.S. 622, 83 L.Ed. 398. 

N.J.—Shade v. Colgata 69 A.2d 19, 
3 N.J. 9L 
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fected by judicial decision 46*5 Tbtis, the legisla- or perjury.^8 There can be no rested right, how- 
ture may not validate a contract which has been ever, in a verdict,^*^ order, or. judgment,^^-*!® while 
declared void,^® or authorize the modification or it remains subject to the control of .the court in 
annulment of a final award of alimony,^^ or the which or by which it was rendered, or while the or- 
opening of judgments previously obtained by fraud der or judgment is subject to appellate review.^^-^^ 


N-Y.—Moufangr v. State. 55 N.T.S.2d 
473, 269 App.Dlv. 196, reversed on 
other groimds 65 N.E.2d 321, 295 
N.Y. 121—Bradford v. Suffolk 
County, 16 N.Y.S.2d 363, 267 App. 
Div. 777, modified on other irrounds 
28 ]Sr.B.2d 932, 283 N.T. 603—Ra¬ 
phael V. Goldman Furniture Co., 
282 N.Y.S. 639, 246 App.Dlv. 648 
—^People ex rel. H. D. H. Realty 
Corporation v. Murphy, 186 N.Y.S. 
38, 194 App.Dlv. 530, affirmed 130 
N.B. 932, 230 N.Y. 664. 

Cohen v. Reckselt, 53 N.Y.S.2d 
365, 184 Mlsc. 107-^ahlU v. Wlss- 
ner, 168 N.Y.S. 1004, 102 Mlsc. 318. 
K.C.—^Piedmont Memorial Hospital v. 
Guilford County, 20 S.E.2d 332, 221 
N.C 308. 

Ohio.—Gault V. City of Columbus, 1 
Ohio N.P.,N.S.. 201, modified on 
other grounds 10 Ohio Clr.Ct,N.S., 
263, 20 Ohio Clr.Dec. 336. 

Pa.—Corpicui JvuOb Seonndum cited in 
Pennsylvania Co. for Insurances on 
Lives and Granting Annuities v. 
Scott, 29 A.2d 328, 329, 846 Pa. 18, 
144 AuKR. 849—Coorptis Otuls Se- 
enxLdiun cited in Fldellty-Phlladel- 
phla Trust Co. v. Allen, 22 A.2d 
896, 343 Pa. 428—^In re Chester 
School District’s Audit 151 A. 801, 
801 Pa. 208—Ladner v. Siegel, 148 
A. 699, 298 Pa. 487, 68 A.L.R. 1172. 

Tradesmens Nat Bank & Trust 
Co. V. Floyd, 39 A.2d 728, 166 Pa. 
Super. 141. 

Tex.—^Arnold v. dty of Sherman, 
Civ.App.* 244 S.W.2d 880, error re¬ 
fused. 

Va.—City of Norfolk v. Stephenson, 
38 S.ll2d 670, 186 Ya. 305, 171 A. 
L.R. 1844. 

Wash.—State ex reL Collier v. Telle, 
116 P.2d 873, 9 Wash.2d 817—Pa¬ 
cific Telephone & Telegraph Co. v. 
Henneford, 92 P.2d 214, 199 Wash. 
462, certiorari denied Henneford v. 
Pacific Telephone & Telegraph Co., 
59 S.Ct 488, 806 U.S. 637, 83 L.Ed. 
1038—^Blethen v. Blethen, 32 P.2d 
543, 177 Wash. . 431—Springstun v. 
Springstun, 229 14, 181 Wash. 

109, 40 A.L.R. 596. 

W.Va.—^Baker v. Gaskins, 86 S.E.2d 
898, 128 W.Va. 427. 

Wls.—Kleiner v. City of Milwaukee, 
70 N.W.2d 662, 270 Wls. 162. 

12 C.J. p 984 note 89. 

JadgmeoLt of divoxoe 
A final judgment of divorce is a 
"vested right" 

N.Y.—Waddey v. Waddey, 6 N.T.S.2d 
163, 168 Mlsc. 904. 

Workmen’s compensation award is 
akin to a judgment and the rule 
stated In the text appUes to it 


Wls.—^Kleiner v. City of Milwaukee, 
70 N.W.2d 662, 270 Wls. 162. 

45.S Ill.—Corey v. Corey, 99 N.E. 

2d 718, 343 IlLApp. 648. 

Minn.—Tankar Gas v. Lumbermen’s 
Mut Casualty Co.. 0 N.W.2d 764, 
216 Minn. 265, 146 A.L.R. 1223. 
Pa.—^Tradesmens Nat Bank & Trust 
Co. V. Floyd, 39 A.2d 728, 156 Pa. 
Super. 141. 

Wash.—State ex reL Collier v. Telle, 
116 P.2d 373, 9 Wash.2d 817—Pa¬ 
cific Telephone & Telegraph Co. v. 
Henneford, 92 P.2d 214, 199 Wash. 

462, certiorari denied Henneford v. 
Pacific Telephone & Telegraph Co., 
69 S.Ct 483, 306 U.S. 637, 88 L. 
Ed. 1038. 

Past-dns alimony 

(1) Past-due Installments of ali¬ 
mony imder a valid decree consti¬ 
tute vested property rights. 

Fla—^Blocker v. Ferguson, 47 So.2d 
694. 

m.— Shuff V. Fulte, 100 N.B.2d 602, 
844 IlLApp. 157. 

Igney v. Igney, 25 N.E.2d 608, 
303 IlLApp. 563. 

N.Y.—Ferentinos v. Ferentlnos, 90 N. 
Y.S.2d 147, 196 Mlsa 641. 

(2) Such rights cannot be affected 
by subsequent modification of the 
decree. 

Ill.—Shuff V. Fulte, 100 N.m2d 602, 
844 IlLApp. 167—^Igney v. Igney, 
25 N.E.2d 608, 808 IlLApp. 563. 

4i8. Ind.—^Board of Com’rs of Wa¬ 
bash County V. Workman, 108 N.E. 
99, reheard 116 N.K 88, 186 Ind. 
280. 

47. CaL—'Bams v. Barns, 60 P.2d 

463, 9 CaLApp. 427. 

Mo.—^Nelson v. Nelson, 221 S.W. 
1066, 282 Mo. 412. 

Wash.—^Keen v. Groodwin, 182 P.2d 
697, 28 Wash.2d 332—^Blethen v. 
Blethen, 82 P.2d 543, 177 Wash. 
481. 

12 C.X p 984 note 91. 

However, this rule does not apply 
to a statute authorizing the court 
at any time softer final judgment in 
a divorce action to amend the judg¬ 
ment so as to provide for the main¬ 
tenance of the children. 

N.Y.—White V. White, 138 N.Y.S. 

1082, 164 App.Div. 260. 

Power of modlfioatioii reserved 
(1) The rule stated in the text ap-r 
plies even though under the state 
law in force at the time the decree 
was entered the court reserved the 
right to modify the decree. 

Wash.—^Keen v. Goodwin, 182 P.2d 
697, ^8 Wash.2d 332. 
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(2) However, where under the law 
In force at the time a decree was en¬ 
tered, the power of modification. In¬ 
cluding termination, wa^s reserved, it 
was held that there was no vested 
right In Installments of alimony not 
yet accrued, and that a subsequently 
enacted statute relieving a husband 
of his obligation to provide for his 
wife’s support on her remarriage was 
not xmconstltutlonal as Impairing a 
wife’s vested rights as embodied in 
a decree rendered prior to the enact¬ 
ment of the statute. 

CaL—Stucker v. Katz, 207 P.2d 879, 
92 CaLApp.2d 843. 

48. Minn.—Wleland v. Shlllock, 24 
Minn 845. 

4a5 Tex.—^Ffeedman Packing Co. v. 
Harris, Civ.App., 160 S.W.2d 130, 
error refused. 

4&10 Or.—State ex rel. Welngart v. 
Baessenbeck, 114 P.2d 147, 167 Or. 
25. 

Tex.—^Freedman Packing Co. v. Har¬ 
ris, Civ.App., 160 S.W.2d 180, er¬ 
ror refused. 

Conjddemtloii pazmltted by supreme 
court 

Where supreme court, on timely 
motion, modified its affirmance of 
judgment awarding overtime compen¬ 
sation to permit district court to 
consider any matter presented un¬ 
der statute enacted after judgment 
of affirmance, judgment did not be¬ 
come "final’’ In sense that employees 
acquired vested property rights 
which could not be affected by stat¬ 
ute enacted after judgment of af¬ 
firmance. 

U.S,—Asselta .v. 149 Madison Ava 
Corp., D.C.N.Y., 79 F.Supp. 413. 

48L15 U.S.—Sun Oil Co. v. Burford, 

C. C.A.Tex., 130 F.2d 10, reversed on 
other grounds 63 S.Ct. 1098, 819 U. 
S. 315,' 87 L.Ed. 1424, rehearing 
denied 63 S.Ct. 1442, two cases, 
820 U.S. 214, 87 L.Bd. 1851. 

Ferrer v. Waterman S. S. Corp., 

D. C.Puerto Rico, 76 F.Supp. 601. 
Iowa.—Kemp v. Day & Zimmerman, 

88 N.W.2d 569, 239 Iowa 829. 

N.J.—Shade v. Colgate, 69 A.2d 19, 

3 N,J. 91. 

N.Y.—^Boardyralk & Seashore Corp. v. 
Murdock, 86 N.E.2d 678, 286 N.Y. 
494. 

Bradford v. Suffolk County, 15 
N.Y.S.2d 353, 257 App.Dlv. 777, 

modified on other grounds 28 N.E. 
2d 982, 283 N.Y. 508. 

Va—Bain v. Boykin, 28 S.B.2d 127, 
180 Va 259. 

Findliig of msdloal oommlttes fha t 
claimant did not have silicosis ere- 
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There is no vested right in a method of procedure 
for entering,^^*20 vacating, modifying, or setting 
aside^® a judgment; thus it is competent for the 
legislature to deprive the courts of their powers un¬ 
der existing law to modify or vacate judgments 
rendered prior to the passage of the act,60 or to 
enact that the setting aside of judgments shall not 
after a certain period aifect the right of bona fide 
purchasers,®^ and there is no doubt that existing 
laws governing proceedings by which judgments 
may be enforced may be altered or repealed so as 
to affect pending actions.®^ 


The right of a judgment creditor to institute sup¬ 
plementary proceedings or to issue execution on a 
judgment previously obtained is a vested right 
which cannot be summarily taken away, although the 
time of its exercise may be limited.®^ However, a 
restrospective statute may alter the law or pro¬ 
cedure as to executions,®^ redemption,®® and levies,®® 
may deprive a debtor of the indulgence of a stay 
of proceedings,®^ or may change the remedy by 
substituting the lien of the judgment for that of 


ated no vested aright In employer, 
since it was not final but subject to 
review by workmen's compensation 
board upon exceptions seasonably 
filed. 

Ky.—General Refractories Co. v. 
Henderson, 232 S.W‘.2d 846, 318 Ky. 
613. 

48,20 Cal.—People v. Williams, 161 
P.2d 244, 24 Cal.2d 848. 

BxtcfiLdlng for pron.onnoemea.t in 
criminal oases 

Amendment of statute after ac¬ 
cused had heen placed on probation 
so as to extend time for pronounce¬ 
ment of judgment until any proba¬ 
tionary proceeding has heen disposed 
of was procedural in nature^ and did 
not deprive accused of a vested 
right 

CaJL—-People v. Williams, 151 P.2d 
244, 24 CaL2d 848. 

PeRnittliig entry uubio pro tnno in 
divorce 

A statute providing for entry of 
final judgment nunc pro tunc in di¬ 
vorce action in which final judg¬ 
ment has not been entered by mis¬ 
take or negligence^ and validating 
marriages entered into subsequent to 
time that final judgment could have 
been entered, was not unconstitu¬ 
tional as depriving husband of a 
vested right, as applied to husband 
who sought to annul marriage on 
ground that prior marriage of wife 
with another person was undissolved. 
Cal.—Macedo v. SAacedo, 84 P.2d 552, 
29 Cal.App.2d 387. 

49. Ky.—Bagby v. Champ, 83 ky. 
18. 

Mont—Scilley v. Red Lodge-Rosebud 
Irr. List, 272 P. 543, 83 Mont 
282. 

Oeoetiorazl 

A party has no vested right in 
judgment so as to prevent the su¬ 
preme court from granting cer- 
tiorarL 

m.—^Kenfield-Iicach Co. v. Industrial 
Publications, 151 N.Il 239, 820 IlL 
449. 

50. Ky.—^Bagby Champ, 88 Ky. 

13. 

St, Minn.—Drew v. St Paul, 47 N. 
^ W. 158, 44 Minn. SOL 


52. Iow€u—Coffimsi J'orls SeoundTim 
quoted in Appleby v. Farmers State 
Bank of Dows, 56 N.W.2d 917, 920, 
244 Iowa 288. 

N*.Y.—^People ex rel. Wasserman v. 
Fagan, 184 H.T.S. 308, 118 Mlsc. 
255. 

Va.—^Duffy V. Hartsock, 46 S.B.2d 
670. 187 Va. 406. 

12 C.J. p 984 note 96. 

Punlslimeiit for failnxo to pay all- 
Buony 

(1) An amendment to a statute 
permitting punishment by contempt 
for successive failures, to pay install¬ 
ments of alimony applies to a judg¬ 
ment for alimony and support of 
child procured before such amend¬ 
ment as well as to judgments pro¬ 
cured thereafter, for the statute pro¬ 
vides merely an additional remedy 
or procedure, and therefore does not 
affect any vested rights of the hus¬ 
band, he having no vested right In a 
judgment in favor of his wife. 
N.Y.—Chrlstiano v. Christiano, 197 

N.Y.S, 72, 204 App.Div. 47. 

(2) Statute suspending divorced 
wife's auxiliary remedies pertaining 
to punishment for contempt for en¬ 
forcement of judgment as to past- 
duo alimony in case of husband's 
financial inability to pay does not 
Interfere with vested rights. 

N.Y.—^Bamboschek v. Bamboschek, 
270 N.Y.S. 741, 160 Mlsc. 885, af¬ 
firmed in part and reversed on oth¬ 
er grounds in part 271 N.Y.S. 1097, 
241 App.Dlv. 580. 

Bight given by deoree tq prove 
claim is not a vested right and a 
subsequently enacted statute pre¬ 
scribing the method by which the 
claim could he established was not 
unconstitutional aa depriving the 
party entitled to prove his claim 
of a vested right. 

IlL—Weil-McL.ain Co. v. Collins, 71 
N.£!.2d 91, 395 IIL 503. 

53. Pa.—Corpus Jtuds SaoTmdum 
dted In Pennsylvania Co. for In¬ 
surance on Lives and Granting 
Annuities v. Scott, 29 A.2d 328, 
329, 846 Pa. 13, 144 A.L.R. 849. 

Tex.—Currie v. First Nat Bank, Civ. 
App., 96 S.W.2d 731, ezroir refused. 
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Wash.T.—^Murne v. Schwabacher, 3 P. 
899, 2 Wash.T. 130. 

Statute allowing two years after 
the effective date of the statute for 
the Issuance of an execution, on a 
judgment obtained prior thereto is 
not unconstitutional as impairing 
vested rights. 

Ohio.—^Lash v. Mann, 49 N.B.2d 689, 
141 Ohio St 677. 

Columbian Building & Loan Co. 
V. Meddles, App., 35 N.K2d 902. 
54b Iowa.—Corpus jrnxis Secundum 
quoted In Appleby v. Farmers State 
Bank of Dows, 66 N.W.2d 917, 920, 
244 Iowa 288. 

Mo.—^Henshall v. Schmidts, 60 Mo. 
464. 

12 C.J. x> 985 note 99. 

Leave of court not required 
Where at time judgment was ren¬ 
dered, statute provided that five 
years after entry of judgment execu¬ 
tion would not issue except on leave 
of court judgment debtor did not 
have a vested right in such statute, 
and an execution levied more than 
five years after entry of judgment 
without leave of court under amend¬ 
ed statute not requiring leave of 
court was proper. 

S.D.—^Lahxnan v. Hastlngrs, 64 N.W. 
2d 166, 74 S.D. 431, followed in 64 
N.W.2d 168, 74 S.D. 435. 

55. Iowa.—Corpus Juris Secundum 
quoted In Appleby v. Farmers State 
Bank of Dows, 56 N.W.2d 917, 920, 
244 Iowa 288. 

Minn.—Dunn v. Dewey, 77 N.W. 793, 
75 Minn. 163. 

56b Conn.—^Mather v. Chapman, 6 
Conn. 54. 

Ga.—^Baker v. Smith, 16 S.B. 967, 91 
Ga. 14i 

Iowa.—Corpus Jtixls Secundum quot- 
ed In Appleby v. Farmers State 
Bank of Dows, 66 N.W,2d 917, 920, 
244 Iowa 288. 

Me,—Grosvenor v. Chesley, 48 Me. 
369. 

57. Iowa.—Corpus Jtizls Secundum 
quoted in Appleby v. Farmers State 
Bank of Dows, 56 N.W.2d 917, 920. 
244 Iowa 288. 

Pa.—^Peddle v. HolUnshed, t Serg. 
& R. 277* 
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a fieri facias but a statute is void which, under 
the guise of enlarging the remedy by execution, at¬ 
tempts to subject to levy property which, before the 
passage of the act, vested in a cestui que trust free 
from liability for his debts.^^ 

While there is authority to the contrary,5^-5 it is 
generally held that a public right, even after it has 
been established by judgment may be annulled by 
subsequent legislation,®® although, so far as a 
private right has been incidentally established by 
such judgment, it may not be thus taken away.®^ 
The holder of a judgment against a municipality 
for a tort has no vested right to have the tax rate 
remain unchanged so as to produce a surplus over 
the expenses of government suflBicient to satisfy his 
judgment.®^ 


CONSTITUTIONAL LAW § 271 

A person cannot have a vested right in an in- 
junctional®® or interlocutory®®-® order or decree, or 
in a finding which is not a judgment.®^ A legislative 
enactment concerning matters not adjudicated in 
a judgment,®® or which is not contrary to the 
judgment,®® does not disturb rights vested by fte 
judgment. A father acquires no vested right with 
respect to his duty to support his minor children 
under a decree of divorce or ainnulment or custody 
orders made in connection therewith,®^ especially 
where the decree is in terms subject to further or¬ 
der of the court.®^-® On the other hand, past-due 
installments of support money for minor children 
under a valid decree are a vested right and the court 
has no authority to modify them.®'^*®'® 

Earlier decisions may be overruled by a court 
without interfering with vested rights,®® and, where 


68. lowfiu —CovpOM JurlB SecnnQxim 
quoted in Appleby v. Farmers State 
Bank of Bows, 66 N.W.24 917. 920, 
244 Iowa 28S. 

N.C.—Whitehead v. Latham, 83 N.C. 
232. 

ea. N.Y.—Demuth v. Kemp, 115 N*. 

Y.a 28, 130 App.Div. 546. 

12 C.J. p 985 note 6. 

69.5 Wash.—^Pacific Telephone & 
Telegrraph Co. v. Henneford, 92 P. 
2d 214, 199 Wash. 462, certiorari 
denied Henneford v. Pacific Tele¬ 
phone & Telegraph Co., 59 S.Ct. 
483, 806 U.S, 637, 83 L-Ed. 1038. 

6a U.S.—^Hodges v. Snyder, S.B., 43 
act. 436, 261 U.S. 600. 67 L.Bd. 
819—State of Pennsylvania v. 
Wheeling & B, Bridge Co., Pa., 18 
How. 421, 16 KEd. 435. 

Del.—City of Wilmington v. Wolcott, 
112 A. 703, 12 DeLCh. 379. 

Kan.—^Robinson v. City of Winfield, 
219 P. 273, 114 Kan. 387. 

Miss.—^Tow V. Tishomingo County 
School Board, 172 So. 303, 177 
Miss. 821. 

N.Y.—^Bradford v. Suffolk County, 16 
N.Y.aSd 868, 267 App.Div. 777, 
modified on other grounds 28 N.E. 
2d 932, 283 N.Y. 503. 

Pa.—^In re Chester School District's 
Audit, 151 A. 801, 301 Pa. 203. 
Cozreotlon of errors In admlnlstxia- 
tlon of law 

A Judgment establishing public 
rights may always be avoided or cir¬ 
cumvented by later legislatlv-e en¬ 
actments to correct errors in the 
administration and application of 
the law. 

N.Y.—^Bradford v. Suffolk County, 16 
N.Y.S.2d 363, 267 App.Div. 777, 
modified on other grounds 28 N. 
E.2d 932, 283 N.Y. 603. 

Bight not ^^pUbllo^* 

The right acquired by utility as 
owner of an expiring franchise, un¬ 
der Judgment requiring city to offer 


new franchise for sale as required 
by statute, was not a “public right” 
but was a “private,” “vested” right 
which could not be Impaired by sub¬ 
sequent amendment to statute. 

Ky.—City of Paris v. Kentucky Util¬ 
ities Co., 133 S.W.2d 669, 280 Ky. 
492. 

61. U.S.—^Hodges v. Snyder, S.D., 43 
S.Ct 436. 261 U.S. 600, 67 Li.Ed. 819. 

Miss.—^Yow V. Tishomingo County 
School Board, 172 So. SOS, 177 
Miss. 821. 

62. U.S.—State of Louisiana ex rel. 
Folsom V. City of Now Orleans, 
La., 3 S.Ct. 211, 109 U.S. 286. 27 
L.Ed. 936. 

63. Fla.—Jackson Grain Co. v. Lee, 
7 So.2d 143, 160 Fla. 232. 

Or.—Corpus yoris SecundTun oitad in. 
State ex rel. Welngart v. Klessen- 
beck. 114 P,2d 147, 149, 167 Or. 26. 
S.D.—Hodges V. Snyder, 186 N.W. 
867, 45 S.D. 149, 25 A.L.R. 1128, 
affirmed 43 S.Ct. 436, 261 U.S. 600, 
67 L.Ed. 819. 

63.5 Md.—State v. Northern Cent. R. 
Co., 18 Md. 193. 

66. Va.—Calhoun v. Massie, 97 S. 
E. 576, 123 Va. 673, affirmed 40 
S.Ct 474. 268 U.S. 170, 64 L.Ed. 
843. 

65. Ind.—^Board of Com'rs of Wa¬ 
bash County V. Workman, 116 N. 
E. 83, 186 Ind. 280. 

Taxpayeoni obtoIaJiig no sights be¬ 
fore statute 

Where certain taxpayers obtained 
a decree enjoining collection of taxes 
under Retailers* Occupation Tax Act, 
and intervening taxpayers obtained 
no rights by original decree before 
the amendment of the act. Legisla¬ 
ture was not precluded from. taking 
alleged rights away from them .by the 
amendment. 

Ill.—^Weil-McLain Co. v. Collins, 71 
N.E.2d 91, 895 Ill. 603. 
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66. N.Y.—^Moufang v. State, 65 N.E. 
2d 821, 296 N.Y. 121. 

Utah.—Caldwell v. Erickson, 218 P. 
182, 61 Utah 266. 

67. Cal.—^Rosher v. Superior Court 
in and for Los Angeles County, 71 
P.2d 918, 9 Cal.2d 656. 

67.5 Or.—State ex rel. Weingart v. 
Kiessenbeck. 114 P.2d 147, 167 Or. 
26. 

67.10 Ill.—Shuff V. Pulte, 100 N.E. 
2d 502, 344 IlLApp. 167. 

^ U.S.—Willoughby v. Chicago, 
Ill., 86 S.Ct 28. 235 U.S. 46, 69 
L.Ed. 123. 

Sunray Oil Co. v. C I. R., C.C.A. 
10, 147 F.2d 962, certiorari denied 
66 S.Ct. 1201, 326 U.S. 861, 89 L.Bd. 
1982. 

Ga.—^Btarrls v. Woodard, 86 S.B. 1097, 
144 Ga. 211. 

La.—^Pflster v. St. Bernard Cypress 
Co., 99 So. 464, 165 La. 676. 
Rights in existing law generally see 
supra § 223. 

Change In. oonstrootion. of statute 

(1) Decision of court of supreme 
Jurisdiction overruling former deci¬ 
sion is retrospective In operation, ex¬ 
cept where constitution or statute is 
construed, contracts made and rights 
acquired in accordance therewith 
cannot be invalidated, or vested 
rights acquired thereunder be im¬ 
paired by change of construction by 
subsequent decision. 

Minn.—^Hoven v. McCarthy Bros. 
Co., 204 N.W. 29, 163 Minn. 339. 

(2) However, a decision of a court 
of original Jurisdiction construing a 
statute, while determinative of the 
rights immediately adjudicated, con¬ 
fers BO vested rights on persons in¬ 
directly affected thereby in the stat¬ 
utory construction adopted preclud¬ 
ing the highest appellate court from 
adopting a different interpretation of 
the statute involved. 
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a judgment is reversed, there is no vested right in 
the procedure in force at the time when the judg¬ 
ment was rendered.®® 

Changing rate of interest on judgments. Some 
authorities hold that a statute changing the rate 
of interest cannot affect judgments previously ren¬ 
dered,*^® while other authorities hold that it is with¬ 
in the power of the legislature to change the rate 
of interest on existing judgments from the time the 
statute takes effect.*^! 

b. Lien of Judgment 

There Fe a conflict of opinion as to whether the lien 
of a Judgment acquired under existing law is a vested 
property right which may not be impaired by a subse¬ 
quent statute. 

Some authorities regard the lien of a judgment 
merely as a part of the remedy for enforcing a 
right, and they accordingly hold that the legislature 
may modify or take away a lien acquired under a 
judgment previously renderecL^S Other authorities, 
however, hold that the lien of a judgment acquired 
under existing law is a vested property right which 
may not be impaired by a subsequent statute.^® The 
right of a creditor, under the law in force when his 
judgment is rendered, to acquire a lien by the per¬ 
formance of some additional act, may be taken 
away at any time before the performance of the act 
prescribed.^^ Apart from legislative action, where 
a judgment lien attaches to properly subject to a 
mortgage lien and enforcement of the mortgage is 
subsequently barred by the statute of limitations. 


subject to the right to revive the mortgage, it has 
been held that enforcement of the right of revivor 
does not deprive the judgment creditor of any vested 
right.74.5 

§ 272. Appeal or Other Proceedings for Re¬ 
view 

a. Granting new right of review 

b. Withdrawal of right of review 

c. Procedure 

d. Interlocutory orders ' 

e. Transfer from one appellate court to 

another 

a. Granting New Right of Review 

The legislature may not grant an appeal or other 
method of review in a case where there has been a final 
judgment and no right of appeal exists, except in the 
case of a judgment favorable to the state. 

Although prior to the adopfion of the Fourteenth 
Amendment to the Constitution of the United States 
the rule was othervdse,^® the doctrine is well estab¬ 
lished, now, under the Fourteenth Amendment to 
the Constitution of the United States, and the con¬ 
stitutions of the several states, that the legislature 
may not grant an appeal or other method of review 
in a case in which there has been a final judgment 
and no right of appeal exists under the law in 
force prior to the enactment of the statute.*^® The 
bar arising from the lapse of time within which an 
appeal may be t^en is a vested right and cannot 
be affected by subsequent legislation.^^ An excep- 


Ky.—Wilson v. Goodin, 168 S.W.Sd 
809, 291 Ky. 144. 

(8) The owner of property subject 
to taxation under constitution and 
laws of state has no vested rigrht 
in decision in which his property was 
erroneously held exempt from taxa¬ 
tion so that it will collaterally estop 
state from taxing: such property for 
succeeding: years, if higher or more 
competent court by an intervening 
decision has held that such prop¬ 
erty is not exempt from taxation. 
K.M.—^Town of Atrlsco v. Monohan, 
240 P.2d 216, 66 N.M. 70. 

69. WlB.—^ilek V. Zalil, 165 N.W. 
909, 162 Wls. 167. 

70m Oolo.—^Butler v. Hockwell, 29 P. 

458, 17 Colo. 290, 17 Ii.R.A. 611. 

12 C. J. p 986 note 6. 

71- Wyo.—Wyoming .Nat Bank v. 
Brown, 68 P. 291, 7 Wyo, 494, re¬ 
heard 61 P. 465, 9 Wyo. 163, 76 
Am.S.B. 986. 

12aJ. p. 985 note7. 

72. Md.—Lee v. Keech, 183 A. 835. 

151 Md. 84, 46 A.L.R. 1488. . 

Pa.—Rankin v. Rinehart 66 Pa.: 

Super. 88j5. ^ 

12 O. J. p 986 note 10. 


AttaohmeoLt ecEeoatloa. judgment 
An attachment execution judgment 
is not absolute and unconditional but 
Is merely a step in the process of 
execution by whicK property of a 
defendant unreachable by ordinary 
execution processes is subjected to a 
lien in favor of the Judgment credi¬ 
tor, and derives its life and validity 
from the original Judgment on which 
it is based, with the result that the 
setting aside of an attachment exe¬ 
cution judgment on satisfaction of 
the original Judgment by reason , of 
the operation of a statute enacted 
after the original judgment was ob¬ 
tained does not operate to deprive 
the attachment execution judgmient 
creditor of any vested rights in the 
attached property. 

Pa.—Sophia Wilkes Building & Loan 
Ajss’n, to Use of Wiehe, v. HudlolX, 
36 A.2d 278, 848 PfU 477. 

73; Fla,—City of Sanford v. McClel¬ 
land, 168 So. 513, 121 Fla. 258. 
Iowa.—Beatty v. Cook, 186 N.W. 860, 
192 Iowa 642. 

12 C. J. p 986 note 11. 

74. Wls.—^Porrman v. Schober, 18 
Wls. 487. 
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74.5 Iowa.—Bums v. Bums, 11 N. 
W.2d 461, 233 Iowa 1092, 150 A. 
L.R. 806. 

76. U.S.—Calder v. Bull, Conn., $ 
Dali. 386, 1 L.Bd. 648. 

Or.—Corpus Juris Secundum died in 
State V. Merten, 152 P.2d 942, 948, 
176 Or. 264. 

12 CJ. p 986 notes 16-17, 

76. 'Minn.—Corpus Jorls quoted in 
j Johnson v. Jefferson, 265 N.W. 87, 

88, 191 Minn; 631. 

R.I. —Corpus Juris dted in Fuller v. 

Fuller. 139 A. 642, 663, 49 R.L 45. 
8 C.J. p 380 note 87—12 C.J. p.986 
note IS. 

77. Va-—^Kennedy Coal Corporation 
V. Buckhom CoaJ Corporation, 124 
S.EI. 482. 140 Va. 87. 

12 C.J. p 986 note 19. 

Bzlsting statute giving court disora- 
tlon to extend 

(1) A statute in force at the time 
a judgment is rendered limiting the 
time appeal and giving a court dis¬ 
cretionary power to extend the time 
for appeal by an order made within 
thirty days.of the time limited for 
appeal has been held not unconsti¬ 
tutional as impairing vested rights 
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tion to the general rule exists in the case of ju<^- 
ments in favor of the state, as the state may, by 
legislative act, waive the benefit of the judgment 
and authorize a new trial or appeal on application 
of the adverse party.78 

The legislature may authorize appeals from, or 
other methods of review of, the findings of commis¬ 
sioners, boards, or other executive agencies, al¬ 
though such findings have been made prior to the 
passage of the statute.^® It has also been held that 
congress may. authorize an appeal by the United 
States from a void judgment against it as to which 
the right of appeal had expired.^® 

b. Withdrawal oiBight of Seview 

•Although there la authority to the contrary,, the 
general rule Is that the legislature may withdraw the 
right to an appeal or other proceedings for review, un- 
ieas such right is given by the state constitution. 

Notwithstanding in some cases the right of a par¬ 
ty, under existing law, to have his case reviewed 
has been held to be a vested right which may not 
be taken away,®i the general rule is that a party 
can acquire no vested right to an appeal or other 
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proceeding for review; it is a mere matter of fur¬ 
ther or additional remedy, which may accordingly 
be taken away by statute^^ or constitutional amend- 
ment.8* Where a right of appeal is given by the 
state constitution it caamot be taken away by the 
legislature.®^ 

c. Procedure 

Matters of appellate procedure may be regulated by 
statutes applicable to pending proceedings, and the 
courts may change Judicially established rules of ap¬ 
pellate procedure. 

Matters of appellate procedure, like other ques^ 
tions of procedure, are within the control of the 
legislature, and may be regulated by statutes ap¬ 
plicable to pending proceedings.®®^ Also, a consti¬ 
tutional amendment forbidding a reversal for tech¬ 
nical errors affects the remedy only, and impairs 
no vested right, although it applies to pending ap¬ 
peals submitted prior to its adoption.®® Apart from 
statutory or constitutional authorization, the courts 
themselves may change judicially established rules 
of appellate procedure without impairing vested 
rights.®®*® The legislature does not deprive a 


in> a case where an • order grranting 
leave to appeal was entered and ap¬ 
peal taken within thirty days of the 
time limited. 

K.J.—OUver v. OUver, 18 A.2d 310, 
127 867. 

(2) However, there is authority to 
the contrary, which takes the view 
that such, statute so applied revives 
the right to appeal after it had ex¬ 
pired and property rights had be¬ 
come vested. 

K.J.—Smith V. Walton, 126 A. 878, 
'96 421. 

7S. Cal.—^People v. SMsbie, 26 Cal. 
• 135. 

Wls.—Calkins v. State,. 21 Wls. 601. 
79. U.S.—Stephens v, Cherokee Na¬ 
tion, Ind.T.. 19 S.Ct. 722, 174 XT.S. 
445, 43 Ii.£d. 1041. 

12 O.J. p 986 note 21. 

80i. XT.S.—Sampe 3 rreac v. TJ. S., Ark., 
7 Pet. 222, 8 L..Bd. 666. 

81. Md.—^Ringgold’s Case, 1 Bland, 
Md., 6. 

Pa..—Commonw^th Liuokey, 31 

Pa.Super. 441. 

12 C.J. p 986 note 28. 

Vaeted xight not aifeoted by now 
.. roles 

The Tight of a party t6 appeal 
under the law in force at the time 
Judgment was rendered Is a vested 
right which was not aHected by the 
subsequent adoptidn of new rules 
governing appeals. 

Ky.—Shely v. Votaw, 272 S.W.2d 462. 

82. XT.S.—Hartman v. Sloan, ~C.CA. 
Pa.; 99 F.2d 942, certiorari denied 
Hartman v. Sloan, 59 'S.Ct. 487, 806 


XT.S. 638, 83 KHd. lO'SO—U. S. ex 
reL Angelica v.. Hammond, CC. A. 
Tex., 99 F.2d 557, rehearing de¬ 
nied XT. S. ex reL Carlisle v. Ham¬ 
mond, 100 F.2d 227, certiorari de¬ 
nied Carlisle v. Hammond, 69 S. 
Ct. 488, 806 X7.S. 688, 83 L.Ed. 1089. 
Ga.—Griffin v. Sisson, 92 S.E!. 278, 
146 Ga. 661, answers to certified 
questions conformed to 92 S.E. 
668, 19 Ga.App. 828. 

Kan.—^In re Powell, 205 P.2d 1193, 
167 Kan. 288—City of Hutchinson 

V. Wagoner, 186 P.2d 248, 163 Kan. 
735. 

Mo.—Corpus Jhxls quoted in Dorris 
Motor Car Co. v. Colburn, 270 
S.W. 339, 845. 

N.J.—Shade v. Colgate, 69 A.2d 19, 
3 N.J. 91. 

Ohio.—Minnls v. Hamilton County 
Bd. of Zoning Appeals, 101 N.^2d 
888, 89 Ohio App. 289. 

Or.—In re WeUs’ ESstate, 212 P.2d 
729, 187 Or. 462, 

Tex;—^Texas Farm Bureau Cotton 
Ass'n V. Lennox, Civ.App., 296 S. 

W. 326, followed in Parker v. 
Shields, ClvJ^p., 296 S.W. 829. 

12 C.J. p 986 note 24. 

AdBiliilartraitlve orders 

The right of appeal to courts from 
administrative bodsr’s orders exists 
only under statute, and parties have 
no vested right to appeal. 
Conh.-^tate v. Vachbn, 101 A.2d 
509, 140 Conn. 47$.' 

83. Ga.—GrlfiLn v. Sisson, 92 S.E. 
278, 146 Ga. 661. 

N.J,—Shade v. Colgate, 69 A.2d 19, 
8 N.J. 91. 


84. N.J.—Shade v. Colgate, 69 A.2d 
19, 8 N.J. 91. 

Fitzgerald v. Fitzgerald, 166 A. 
171, 113 . N. J.Bq. 106—Anderson v. 
Berry, i6 NJj.Bq. 232. 

85. Ariz .—Steinfeld v. Nielsen, 139 
P. 879, 16 Ariz. 424. 

CaL—^Beal v. Superior Court in and 
for Fresno County, 81 P.2d 223, 137 
CaL App. 559. 

Del.—Corpus goxis Secundum cited 
in Empire Box Corporation v. Jef¬ 
ferson Island Salt Mining Co., 31 
A2d 240, 248, 8 Terry 258. 
Kan.—In re Powell, 205 P.2d 1198, 
167 Kan. 283—City of Hutchinson 
V. Wagoner, 186 P,2d 243, 163 Kan. 
736. 

Or.—^In re Wells’ Estate, 212 P.2d 
729, 187 Or. 462. 

Tenn,—National Life & Acc. Ins. Co. 
V. Atwood, 194 S.W.2d 850, 29 Tenn. 
App. 141. 

Wis.—Strange v. Harwood, 177 N.W. 

862, 172 Wia 24. 

12 C.J. p 987 note 26. 

88. CaL—Vallejo, etc., R. Co. v. Reed 
Orchard Co., 147 P. 238, 169 Cal. 
645. 

eas CaL—Wennerholm v. Stanford 
University School of Medicine, 128 
P.2d 622, 20. CaL2d 718, 141 A.I*R. 
1368. 

Freseorving ground fur review 
Whether appellate court could con¬ 
sider question of whether denial of 
leave to amend constituted ah abuse 
of discretion In the absence of a 
special request by plalntilE for leave 
to amend was a question of proce¬ 
dure, and hence there weiie no vested 
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litigant of vested rights by requiring an appeal to 
be made within a specified time,^'^ but the time al¬ 
lowed for an appeal cannot be reduced by legislative 
enactment after judgment.*® 

d. Interlocutory Orders 

The legislature may take away an existing right to 
appeal from an Interlocutory order or decree, or may 
give such right. 

No vested rights are acquired under interlocutory 
orders or decrees,** and the legislature may, accord¬ 
ingly, by a retrospective act, take away an existing 
right to appeal from such an order or decree,** or 
may give such a right where none existed at the 
time that the order was made.*l 

e. Transfer from One Appellate Court to An¬ 

other 

In the absence of a constitutional guaranty, a party 
to a suit has no vested right of appeal from one appel¬ 
late court to another, and there exists no vested right 


to have one’s ease reviewed In any particular appel¬ 
late court. 

In the absence of a constitutional guaranty, a 
party to a suit has no vested right of appeal from 
one appellate court to another,**!-^* and there exists 
no vested right to have one’s case reviewed in any 
particular appellate court*^-*® Hence pending ac¬ 
tions may be transferred by law from one court 
of appeal to another.** 

§ 273. Costs 

Statutes establishing costs and court fees do not Im¬ 
pair vested rights. 

Statutes establishing costs and fixing court fees 
relate to remedy and procedure and do not impair 
or touch vested rights.** The right to recover 
costs is usually held not a vested right until judg¬ 
ment is pronounced, and in the meantime a law may 
be passed changing the amount of costs recoverable 
or depriving a party of them entirely.*^ 


YUL OBLIGATIOlSr OF CONTRACTS 
A. POWER OF STATES IN GENERAL 


§ 274. Constitutioxuil Guaranties 

a. In general 

b. Construction 

a. In General 

Legislation which Impairs the obligation of contracts 


is forbidden by mendatory provisions of the federal 
and state constitutions. 

The federal** and state constitutions contain pro¬ 
visions which in different language but with es- 


rigrhts wWch would be Impaired by 
a ebangre in the applicable rule of 
law with respect thereto. 

CJal.—-Weimerholm v. Stanford Uni¬ 
versity School bf Medicine, 128 P. 
2d 522. 20 Cal.24 713, 141 A.L.K. 
1858. 

87. Xja.—In re Aztec Land Co.. 85 
So. 634. 147 La. 672. 

88. Iowa.—^Davls v. Robinson, 1W)6 
NT.W. 6-20. 200 Iowa 840. 

Tested zight not affected by new 
rules 

The right of a party to obtain an 
appeal within two years under the 
law in force when judgment was 
rendered is a vested right which was 
not affected by the subsequent adop¬ 
tion of new rules governing appeals. 
Ky.—Shely v. Votaw, 272 S,W.2d 462. 

89. Rights acquired under judg¬ 
ments and interlocutory orders or 
decrees see supra § 271. 

90L N.C—Norfolk, etc.. R. C<s v. 

Warren, 92 N.C 620. 

12 C.J.;p 987 note 30. 

91. Md.—State V, Nor^em Cent. R, 
Co., 18 Md., 193. . 

91.50 N.J.—Shade v. Colgate. 69 A. 
2d 19,^ 8 N.J. 9L 


91.55 Colo.—People v. Sott, 120 P. 

126, 52 Colo. 59. 

12 C.J. p 987 note 82. 

98. Colo.—^People V. Sott, isupra. 
N.X—Shade v. Colgate, 69 A-2d 19. 3 
N.J. 91. 

12 C.J. p 987 note 82. " 

93. Cal.—Cain v. Prench, 156 P. 518, 
29 Cal.App. 725. 

Mass.—Hollingsworth & Vose Co. v. 
Recorder of Land Court. 169 N.B. 
548, 262 Mass. 45. 

Statute passed before suit requiring 
security 

Dismissal of stockholder’s deriva¬ 
tive action on plaintiffs failure to 
furnish security for defendant stock¬ 
holders* expenses in action as re¬ 
quired by statute, which became ef¬ 
fective after plaintiff acquired stock 
but before action was commenced, 
did not divest plaintiff of any. sub¬ 
stantive. vested right or breach any 
constitutional guaranty. 

Cal.—^Hogan v.. Ingold, 243 P.2d 1, 
88 CaL2d 802, 32 A.L.R.2d 834. 

94b IlL—Chicago, etc., R Co. v. 

Guthrie. 61 N.E. 658, 192 Ill. 679. 
Ind.—Ky n kalman v. Gibson, 84 N.B.- 
985, 86 N.m 850, 171 Ind. 503v 
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Mont—^Bullard v. Smith, 72 P. 761, 
28 Mont 387. 

12 C.J. p 987 note 33. 

However, there is authority, to 
the effect that this cannot be done 
after a verdict is rendered. 

N.T.—Cook V. New York Floating 
Dry Dock Co., 1 Hilt, 656. 
Operation ef statute with respect to 
costs as affected by time of enact¬ 
ment see Costs § 3b. 

95- Fla—State ex rel. Dos Amigos. 
Inc. V. Lehman, 181 So. 533, 109 
Fla 1313. 

Ill.—^Lain v. Metropolitan Life Ins.. 
Co., 54 N.ll;2d 736, 322 IlLApp. 643. 
reversed on other grounds 68 N.EL 
2d 687, 388 Ill. 676. 

Ind.—^Bruok v. State ex ret Money., 
91 N.B.2d 849, 228 Ind. 189. 

Miss.—^Tucker Printing Co. v. Board 
of Sup’rs of Attala County. 158 So. 
836, 171 Miss. 608. 

Pa—^Philadelphia Trust Co. v. North¬ 
umberland County. Traction Co.» 
101 A. 970, 258 Pa 162. 

Tex.—^Farmers’ Life Ina Co. v. Wol- 
tera ComA^pp., 10 S.W.2d 698, re¬ 
hearing denied 14 S.W.2d 58. 

Utah.—^Fuller-Toponce Truck Co. ▼* ^ 
Public Service Commission, 96 P*. 
2d .722. 99 Utah 28. 
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sentially the same effect^® forbid the impairment 
of the obligation of contracts that are lawful when 
made and that are not subject to the fair ex¬ 
ercise of sovereign governmental power to con¬ 
serve the general welfare.®^ Such provisions are 
mandatory,and apply alike to all contracts and 
protect all obligations of suchcontracts from de¬ 
struction or impairment by subsequent legislation.^® 


CONSTITUTIONAL LAW § 274 

If the law as it existed at the time a contract was 
made had the effect to vest rights therein in any 
person, whether the immediate parties to the con¬ 
tract or others, such rights are inviolable,^ but 
impairment of a contract is not prohibited if legal 
or equitable rights of a party are not in any way 
touched and he is in no way injured.* 


W.Va.—^McCllntlo v. Dunbar Land 
Co.. 33 S.E.2d 698, 127 W.Va. 464, 
168 A.L.R. 103S. 

Wise and jusl: provlsioxL 

"The wisdom and the sense of jus¬ 
tice of the framers of the Constitu¬ 
tion of the .United States are ad¬ 
mirably reflected in that provision 
which prohibits any state from pass¬ 
ing any law impairing the obliga¬ 
tion of contracts.' This restraint 
upon the states is a peimanent guar¬ 
anty in behalf of the humblest citi¬ 
zen as well as the largest corpora¬ 
tion." 

U.S.—^lowa Tel. Co. v. Keokuk, D.C. 

Iowa,, 226 F. 82. 90. 

K.C.—Corpus JtUEls cited in State v. 
Kelly, 119 S.E. 766, 769, 18$ N.a 
365. 

Xndireot impaizmeiLt 

The constitution contemplates im¬ 
pairment not only by the direct 
terms of a law, but also by one 
which produces the same effect in 
its plain construction and practical 
operation. 

Md.—^Levin v. Baltimore & O. R. Co., 
17 A.2d 101, 179 Md. 125. 
asactent of guanuLtee 

The constitutional guaranty of 
contract does not extend beyond in¬ 
surance that contracting party will 
receive full cash value of his con¬ 
tract right. 

N.Y.—Application of Colonial Trust 
Co., 67 N.Y.S.2d 684, 189 Misc. 885. 

98. Cal.—^Kenney v. Wolff, 227 P.2d 
285, 102 Cal.App.2d 182—^Provident 
Land Corporation v. Provident Irr. 
Dlst., App., 94 P.2d 83. 

Fla.—State ex rel. Dos Amigos. Inc. 
y. Lehman, 181 So. 688, 100 Fla. 
1813. 

111.— ^Laln V. Metropolitan Life Ins. 
Co„ 64 N.m2d 736, 822 IlLApp. 
643, reversed on other grounds 68 
N.B.2d 687, 888 Ill. 676. 

Ind.—^Bruck v. State ex rel. Money, 
91 lT.B.2d 349, 228 Ind. 189. 

'^iss ,—^Tucker Printing Co. v. Board 
of Sup'rs of Attala County, 168 
So. 886, 171 Miss. 608. 

Neb.—^Placek v. Bdstrom, 87 N.W.2d 
203, 161 Neb. 225, cerUorari de¬ 
nied 70 S.Ct. 248. 888 U.S. 892, 94 
UEd. 648. 

Pa.—^Philadelphia Trust Co. v. North¬ 
umberland County Traction Co., 
101 A. 970, 258 Pa. 162. 

Tenn.—^Hamilton County v. Gerlach, 
140 S.W.2d 1084, 176 Tenn. 288. 


Tex.—^B^rmers' Life Ins. Co. v. Wel¬ 
ters, Com.App., 10 S.W.2d 698, re¬ 
hearing denied 14 S.W.2d 68. 

Utah.— Puller-Toponce Truck Co. v. 
Public Service Commission, 96 P. 
2d 722, 99 Utah 28. 

‘VT’.Va.—^McClintic v. Dimbar Land 
Co., 33 S.B.2d 693, 127 W.Va. 464, 
158 A.L.R. 1036. 

12 C.J. p 987 note 86. 

97. Fla.—^Mahood v. Bessemer Prop¬ 
erties, 18 So.2d 775, 154 Fla. 710, 
163 A.L.R. 1199—^Prairie Pebble 
Phosphate Co. v. Silverman, 86 So. 
508, 80 Fla. 541. 

N.Y.—^McKee v. McKee, 39 N.T.S.2d 
869, 179 Misc. 617, affirmed 46 N. 
Y,S.2d, 117, 266 App.Div. 992, ap¬ 
peal denied 46 N.Y.S.2d 98, 267 
App.Div. 807, appeal dismissed 67 
N.E.2d 837, 293 N.Y. 768. 

Ohio.—State ex rel. Core v. Green, 
116 N.B.2d 167, 160 Ohio St. 176. 
Okl.—^Fullerton v. Hughes, 146 P.2d 
943, 193 OkL 615. 

DetexiuiiLatloii of validity 

The provision of the federal Con¬ 
stitution forbidding impairment of 
contracts reauires no enforcement of 
invalid contracts, and the states, and 
not the nation, determine between 
valid and invalid contracts. 

N.H.—^Trustees of Phillips Exeter 
Academy v. Exeter, 27 A.2d 669, 90 
N.H. 472. 

98. N.Y.—Sllosberg v. New York 
Life Ins. Co.^ 216 N.Y.S. 216, 217 
App.Div. 67, affirmed 156 N.B. 749, 
244 N.Y. 482, and 166 N.E. 913, 
244 N.Y. 699. 

There is no exception to the con¬ 
stitutional provision that no law im¬ 
pairing the obligation of contracts 
shall ever be passed. 

Cal.—^Provident Land Corp. v. Prov¬ 
ident Irr. Dist., App., 94 P.2d 88. 

99. Fla.—^Mahood v. Bessemer Prop¬ 

erties, 18 So.2d 776, 164 Fla. 710, 
163 A.L.R. 1199. | 

UL—^People ex rel. Bltel v. Lindheim- 
er, 21 N.E.2d 818, 871 HL 867, 124 
A.L.R. 1472, appeal dismissed Peo¬ 
ple of State of Illinois ex rel. Ei- 
tel V. Toman, 60 S.Ct. Ill, 808 U.S. 
606, 84 L.Ed. 432, rehearing denied 
60 S.Ct. 187, 808 U.S. 636, 84 L.Ed. 
529—^People ex reL Sears Roebuck 
& Co. V. Llndheimer, 21 N.E.2d 318, 
871 IlL 867, 124 A.L.R. 1472, ap¬ 
peal dismissed People of State of 
Illinois ex reL Sears Roebuck & 
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Co. V. Toman, 60 S.Ct. 112, 308 U.S. 
506, 84 L.Ed. 432, rehearing denied 
60 S.Ct. 137, 308 U.S. 636, 84 L. 
Ed. 629. 

Kan.—^Board of Com'rs of Wyandotte 
County V. General Securities Cor¬ 
poration, 138 P.2d 479, 167 Kan. 64. 
Ky.—Cotton V. Walton-Verona Inde¬ 
pendent Graded School Dlst., 174 
S.W.2d 712, 296 Ky. 478—Board of 
Education of Louisville v. City of 
Louisville, 167 S.W.2d 837, 288 Ky. 
666 . 

La.—^Dantoni v. Board of Levee 
Com'rs of Orleans Levee Dist, 80 
So.2d 81. 

Md.—^Bannister v. Bannister, 29 A. 

2d 287, 181 Md. 177. 

Mass.—^Boston Elevated Ry. Co. v. 

Com., 39 N.B.2d 87, 810 Mass. 628. 
Mich.—Byjelich v. John Hancock 
Mut Life Ins. Co., 36 N.W.2d 212, 
324 Mich. 64. 

Ohio.—State ex rel. Core v. Green, 
116 N.E.2d 157, 160 Ohio St 176. 
Tex.—Farmers' Life Ins. Co. v. Wel¬ 
ters, Com.App., 10 S.W.2d 698, re¬ 
hearing denied 14 S.W.2d 68. 

Spires v. Mann, Civ.App., 173 S. 
W.2d 200, error refused—Atwood 
V. Kelley, Civ.App., 127 S.W.2d 655. 
Oonsldtational statute is equiva¬ 
lent to contract, which is executed 
when performed, and rights created 
thereby cannot be impaired by sub¬ 
sequent legislature. 

Qa.—West V. Anderson, 1 S.K2d 671, 
187 Ga. 687. 

1. U.S.—Hann v. City of Clinton. 
Okl., ex rel. Schuetter, C.C.A.Okl., 
131 F.2d 978. 

Fla.—^Mahood v. Bessemer Properties, 
18 So.2d 775, 164 Fla. 710, 158 A.L. 
R. 1199. 

Mo.—State eX rel. Jones v. Nolte, 
165 S.W.2d 632, 860 Mo. 271. 

Neb.—^Ritter v. Drainage Dlst. No. 1 
of Otoe and Johnson Counties, 291 
N.W. 718, .137 Neb. 866. 

Tex.—^Farmers' Life Ins. Co, v. Wol- 
ters, Com.App., 10 S.W.2d 698, re- 
heai^g denied 14 S.W.2d 58. 

2. La.—State ex rel. Porterie v. 
Walmsley, 162 So. 826, 183 La. 139, 
appeal dismissed Board of Liquida¬ 
tion V. Board of Com’rs of Port of 
New Orleans, 66 S.Ct. 141, 296 U.S. 
540, 80 L.Ed. 884, rehearing denied 
Board of Liquidation, City Debt of 
New Orleans v. Board of Com'rs of 
Port of New Orleans, 56 S.Ct. 246, 
296 U.S. 663, 80 L.Ed. 473. 
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b. Gonstoction 

The meaning of constitutional provisions against 
Impairing the obligation of contracts does not change. 
The laws In force at the time of execution of the con¬ 
tract are a part thereof, and, If possible, legislation 
will be construed as not impairing the obligation of 
contracts. 

The meaning of constitutional provisions against 
impairment of the obligation of contracts remains 
the same now as when they were adopted,^ and 
where provisions were embodied in state constitu¬ 
tions in conformity with the provision thereon in 
the federal Constitution they should receive a con¬ 
struction similar to the construction‘given the like 
provision of the federal Constitution.^ Such pro¬ 
visions should be construed in harmony with the 
reserved power of the state to safeguard the vital 
interests of her people.^*® The term ^‘contract” as 
used in such provisions is given its ordinary mean¬ 


ing of a voluntary agreement of minds, on a suffi¬ 
cient consideration, to do or not to do certain 
things.5 , . 

The general rule of construction that the laws in 
force at the time and place of the making of con¬ 
tracts enter into and become integral parts thereof 
as much as if they had been expressly incorporated 
therein, as discussed in Contracts § 330, is applied 
in construing a contract to determine whether it has 
been impaired.® In determining whether state legis¬ 
lation violates the constitutional provision against 
impairing the obligation of contracts, each case 
must be decided on its own circumstances.^ The 
effect of the application of a statute generally deter¬ 
mines whether it is within the inhibition of consti¬ 
tutional prohibitions against impairing the . obliga¬ 
tion of contracts.® If possible, legislation will be 


Si Neb.—^Flrst Trust Co. of Lincoln 
V. Smith, 277 N.W. 762, 134 Neb. 
84. 

4. Iowa.—Des Moines Joint Stock 
Land Bank of Des Moines v. Nord- 
holm, 263 N.W. 701, 217 Iowa 1319. 

4.5 Fla.—^Hillsborouirh Co\mty v, 
Bregenzer, 10 So.2d 498, 161 Fla. 
747. 

5. U.S.—^Holland v. General Motors 
Corp., D.C.N.T., 76 F.Supp. 274, af¬ 
firmed, C.A., Battaglia v. General 
Motors Corp., 169 F.2d 264, certio¬ 
rari denied 69 8.Ct 236, 885 U.S. 
887, 93 luEd. 425, Hllger v. Gener¬ 
al Motors Corp., 69 S.Ct. 236, 835 
U.S. 887, 93 .L.Ed. 425, Casheba v. 
General Motors Corp., 69 S.Ct. 236, 
835 U.S. 887, 93 L.Ed. 425, and Hol¬ 
land V. General Motors Corp., 69 
S.Ct. 236, 886 U.S. 887, 93 L.Ed. 425. 

Or.—Colby V. City of Medford, 167 
P. 487, 85 Or. 486. 

6. U.S.—Home Building & Loan 
Ass’n V. Blaisdell, Minn., 64 S.Ct 
281, 290 U.S. 398, 78 L.Ed. 418, 88 
A.L.R. 1481. 

Haun V. City of Clinton, Okl., ex 
reL Schuetter, C.C.A.Okl., 131 F.2d 
978. 

Role V. J. Neils Lumber Co., D. 
C.Mont, 74 F.Supp. 812, affirmed, 
C.A., 171 F.2d 706—City of Enid 
ex rel. Versluls v. Robinson, D.C. 
OkL, 39 F.Supp. 923—In re Maier 
Brewing Co., D.C.Cal., 38 F.Supp. 
806. 

Alsu —Garrett v. Colbert County Bd. 
of Ed., 60 So.2d 276, 255 Ala. 86. 

Ark.—Corpus Furls Secundum oited 
in Waldon v. Holland, 176 S.W.2d 
670, 678, 206 Axk. 401—City of 
Little Rock V. Conununity Chest 
of Greater Little Rock, 168 S.‘W.2d 
622, 204 Ark. 662, 142 AL.It^.1072. 

CaLr-Castleman v. .Soudder, i86. P. 
2d 86, 81 .CaJLApp.2d 737< 


State Bonded Audit Bureau v. 
Pomona Mut Btiilding & Loan 
Ass'n, 98 P.2d 829, 37 CaLApp.2d 
Supp. 765. 

Ga.—National Surety Corp. v. Gatlin, 
16 S.E.2d 180, 192 Ga. 293. 

Minn.—^Timmer v. Bteurdwick State 
Bank, 261 N.W. 466, 194 Minn. 586. 
Miss.—^Tucker Printing Co. v. Board 
of SupTs of Attala County, 168 So. 
336, 171 Miss. 608. 

N.M.—^Rubalcava v. Garst 206 P.2d 
1154, 68 N.M. 295. i 

N.T.—Schmidt v. Wolf Contracting 
Co., 66 N.T.S.2d 162, 269 App.Div. 
201, followed in 66 N.T.S.2d 847, 
848, two cases, 269 App.Div. 798, 
appeal denied 67 N.T.S.2d 261, 269 
App.Div. 870, appeal denied 63 N.E. 
2d 709, 294 N.T. 973, affirmed 66 
N.B.2d 668, 296 N.T. 748. 

N.C.—^Bryson City Bank v. Town of 
Bryson, 195 S.E. 398, 213 N.a 166. 
Or.—Colby v. City of Medford, 167 
P. 487, 86 Or. 486. 

Pa.—Schenley Farms Co. v. Alle¬ 
gheny County, 37 A.2d 664, 849 Peu 
637—Walsh v. School Dist. of 
Philadelphia, 22 A.2d 909, 343 Pa. 
178, certiorari denied 62 S.Ct. 916, 
315 U.S. 823, 86 L.Bd. 1219. 

Tex,—^Farmers* Life Ins. Co. v. Wol- 
ters, ComApp., 10 S.W.2d 698, re¬ 
hearing denied, C6mA.pp., 14 S.W. 
2d 68. 

18 C.J. p 660 note 87. 

General rules of law 
Immunity from a change of gen¬ 
eral rules of law Will not orffinsurily 
be implied as an \mexpressed term 
of express/contract. 

Mo.—Curators of Central College v. 
Rose, 182 S.W.2d 146, appeal ffis- 
mlssed 66 S.Ct. 269, 823 U.S. 678, 
89 L.Ed. 660, rehearing denied' 66 
S.Ct. 429, 323 U.S. 818, 89 L.Ed. 
660. 

- presumption is that the contract 


has been made with reference to ex¬ 
isting law. 

U.S.—State of Waish. v- Maricopa 
County, C.C.A.Arlz.. 162 F.2d 656, 
certiorari denied 66 S.Ct. 900, 327 

U. S. 799, 90 L.Ed. 1024—N. L. R. B. 

V. J. L Case Co., C.C.A.7, 184 P.2d 
70, modified on other grounds 64 
S.Ct. 576, 321 U.S. 382, 88 L.Ed. 
762. 

N.C.—W. H. Applewhite Co. v. Ether¬ 
idge, 187 S.E. 688, 210 N.C. 483. 
W.Va.—^McClintic v. Dunbar Land 
Co., 83 S.E.2d 693, 127 W.Va. 464, 
158 A.L.R. 1036. 

Time of issuance 

Construction of lease contract ob¬ 
ligating lessor to issue bonds to ex¬ 
tent it lawfully might as relating to 
time of issuance does not alCect the 
obligation of the contract because 
by its terms the parties obligated 
themselves to be bound by the law 
as it might be when the bonds were 
to be issued. 

Mass.—^Boston & A. R. Co. v. New 
Tork Cent R. Co., 163 NJE3. 19, 266 
Mass. 600. 

Suspension of payment 
Rights of ^ holder of building and 
loan association's bond, executed and 
delivered before enactment of statute 
authorizing state commission to per¬ 
mit such associations to suspend 
payment of .their debts in emergen¬ 
cies, must be determined by law in 
force when contract was naade* 

Va.—Citizens Mut Bldg. Ass'n v. 
Hdwards, 189 S.E. 453, 167 Va. 399, 
followed in Citizens Mutual Bldg. 
Ass'n V. Bohannon, 189 S.B. 460, 
167 Va. 416. 

7. N.T.—People, by Van Schaick, v. 
Title & Mortgage Guarantee Co. 
of BufCalo. 190 NJBL 168, 264 N.T. 
69. 

8. Tex.—Kelly v, l^^epublic Building 
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construed as not impairing the obligation of con¬ 
tracts,® and where the effect of giving a statute a 
retrospective construction would - be to render it 
void as impairing the obligation of contracts, a pri- 
ma facie presumption will be indulged in favor of 
its being prospective only.^® 

§ 275. The Law Impairing the Obligation 

Constitutional provisions against Impairing the ob¬ 
ligation of contracts apply only to state action, and 
congress may Impair contract obligations by laws per¬ 
tinent to the powers conferred on It by the Constitu¬ 
tion. 

& Lioan Ass’ll, CiVwApp., 84 S.W.2d 
824. 

9 . Miss.—Corpus Juris Seouudum 
cited in Bank of Morton v.' State 
Bond Commission, 199 So. 607, 608. 

Bigkts of creditors 

The ireneral rule is that a statute 
which may substantially impair rl^ht 
of existing creditors is construed as 
not affecting claims of such credi¬ 
tors. 

U.S.—^In re Gordon, C.C.Al.N.T., 90 F. 

2 d 683. 

10. Ill.—^L 3 ntich V. Baltimore, etc., H. 

Co., 88 N.B. 1034, 240 IlL 667. 

Tex.—^Missouri, etc., R. Co. v. Hud¬ 
gins. 127 S.W. 1183, 60 Tex.Civ.App. 

.344. 

11 . MasSs—Akins Case, 20 NJB].2d 
453, 302 Mass. 6627 —Duane V. Mer¬ 
chants* Legal Stamp Co., 120 N.B. 

370, 231 Mass. 161, certiorari de¬ 
nied 39 S.Ct. 888, 249 U.S. 618, 63 
L.Bd. 802. 

12. U.S.,—Stentor Electric Mfg. Co. 

V. Elaxon Co., D.C.Del., 80 F.Supp. 

426, affirmed. C.C.A.. 115 F.2d 268, 
reversed on other grounds 61 S.Ct. 

1020, 813 U.S. 487, 86 L.Ed. 1477 
and affirmed, C.C.A., 126 F.2d 820, 
certiorari denied 62 S.Ct. 1284, 816 

U. S. 696. 86 L.Ed. 1767. 

Tex.—Fcmners! Life Ins. Co^ v. Wel¬ 
ters, Com.App., 10 S.W.2d 698, re¬ 
hearing denied, CoinAipp., 14 S.W. 

2d 58. 

13. U.S.—^Taylor v. Brown, Em.App., 

137 F.2d 654, certiorari denied 64 
S.Ct 194, 320 U.S. 787, 88 L.Bd. 

478. . . 

Johnson v. U. S., 79 F.Supp. 208, 

111 Ct.CL 750—^Bateman v. Ford 
Motor Co., D.C.Mlch., 76 F.Supp. 

178, affirmed, CLA, Flsch v. Gener¬ 
al Motors Corp., 169 F.2d 266, cer¬ 
tiorari denied 69 S.Ct. 405, 885 U.S. 

902, 93 L.Ed. 436, and Bateman 

V. Ford Motor Co., 69 S.Ct. 406, 886 
U.S. 902, 93 L.Bd. 436—In re Bel- 
ber, D.C.Pa., 7 F.Supp. 762, affirm¬ 
ed; C.C.A. Grabosky v. Kephart 72 
F.2d 542—Eercheval v. Ross, B.C. 

Mo., 7 F.Supp. 865. 

Ooxpoji Jnrls quoted ia Nortz v. 

MUler, D.C:N.T., 286 F. 778, 780, 
affirmed, C.C.A., 285 F. 781. 


Constitutional prohibitions agaiu^ the impair¬ 
ment of the obligation of contracts are not direct¬ 
ed against all impairment of contract obligations.*^^ 
It is only the obligations of contract that are in¬ 
violable through subsequent legislation, that is, the 
reciprocal rights and remedies which the law as ap¬ 
plied to the agreement of the parties confers on 
them.1® Sudi constitutional provisions are express¬ 
ly directed at state action and operate to prevent 
impairment of a contract obligation by a state law;i® 
and they do not apply to or restrict congress or the 
United States,which may pass laws directly or 


id. U.S.—Continental Illinois Nat. 
Bank & Trust Co. of Chicago v. 
Chicago, R. I. & P. Ry. Co., Ill., 
55 S.Ct 695, 294 U.S. 648, 79 L.Ed. 
1110—Lynch v. U. S., Ga., 64 S.Ct. 
840, 292 U.S. 671, . 78 L.Ed. 1434— 
Wilner v. U. S., Ill., 64 S.Ct. 840, 
292 U.S. 671, 78 L.Bd. 1434—State 
of New York v. U. S., N.T., 42 S. 
Ct 239, 257 U.S. 591, 66 L.Ed. 385. 

Brockett v. Winkle Terra Cotta 
Co., C.C.A.MO., 81 P.2d 949. 

Johnson v. U. S., 79 F.Supp. 208, 
111 CtCl. 760—Miller v. Howe 
Sound Min. Co., D.QWash., 77 F. 
Supp. 540—^In re Community Power 
& Light Co., B.CJST.T., 83 F.Supp. 

. 901—In re Belber, D.C.Pa., 7 F. 
Supp. 762, affirmed, C.aA., Grabos¬ 
ky V. Kephart, 72 F.2d 642. 

Corpus Juris quoted ia Nortz v. 
Miller, D.C.N.T., 286 F. 778, 780, 
affirmed, C.C.A., 286 F. 781. 

Ariz.—^Hammons v. Watkins, 262 P, 
616, 33 Ariz. 76. 

CaL—^Irvine v. Postal Telegraph- 
Cable Co., 178 P. 487, 37 CaLApp. 
60. 

Colo.—^Mountain States Telephone & 
Telegraph Co. v. City and County 
of Denver; 201 P. 1024, 70 Colo. 377. 
D.C.—John MeShain, Inc. v. District 
of Columbia, 205 F.2d 882, 92 U.S. 
APP.D.C. 868, certiorari denied 74 
S.Ct 227, 346 U.S. 900, 98 L.Ed. 
400. 

La—Furlong v. National Life & Ac¬ 
cident Ins. Co. of Tennessee, 169 
So. 481, 186 La 862, 106 A.L.R. 40. 
N.T.—In re Sabin’s Estate, 227 N.T. 
S. 120, 181 Misc. 461, reversed on 
other grounds 228 N.Y.S. 890, 224 
App.Div. 702. 

Pa—^Highland v. Russell Car & Snow 
Plow Co.,. 135 A. 769, 288 Pa 230, 
affirmed 49 S.Ct. 314, 279 U.S. 253, 
78 L.Ed. 688—^Burke v. Bryant, 
128 A. 821, 288 Pa 114. 

Texi—Cattle Raisers Loan Co. v. 
Doan, Civ.App., 86 S.W.2d 262, er¬ 
ror refused, and error denied Doan 
v. Cattle Raisers Loan Co., 86 S.W. 
2d 1082, 126 Te^ 1—Murphy v. 
Phillips, Civ.App., 63 S.W.2d 404, 
appeal dismissed 73 S.W.2d 92, 123 
Tex. 408, ‘ answer conformed to 


Cal.—^Irvine v. Postal Telegraph- 
Cable Co., 173 P. '487, 37 CalA.pp. 
60. 

D.C.—John MeShain, Inc. v. District 
of Columbia 205 F.2d 882, 92 U.S. 
App.D.C. 858, certiorari denied 74 

S. Ct 227, 346 U.S. 900, 98 L.E'd. 
400—United Transport Service 
Emp. of America CIO, ex rel. 
Wash. V. National Mediation Bd., 
179 P.2d 446, 85 U.S.App.D.C. 352. 

Ky.—^Billeter & Wiley v. State High¬ 
way Commission, 261 S.W. 855, 203 
Ky. 15. 

N.Y.—McKee v. McKee, 89 N.T.S.2d 
869, 179 Misc. 617, affirmed 45 N. 

T, S;2d 117, 266 App.Div. 992, ap¬ 
peal denied 46 N.Y.S.2d 98, 267 
App.Div. 807, appeal dismissed 67 
N.E.2d 887, 298 N.T. 768. 

Pa—^Highland v. Russell Car & Snow 
Plow Co., 136 A. 769, 288 Pa 230, 
affirmed 49 S.Ct. 814, 279 U.S. 263, 
73 L.Ed. 688. 

Tex—Cattle Raisers Loan Co. v. 
Doan, CivA.pp., 86 S.W. 2d 252, er¬ 
ror refused, and error, denied Doan 
V. Cattle Raisers Loan Co., 86 S.W. 
2d 1082, 126 Tex 1. 
i2 C.J. p 987 note 87. 

Amendment of chaster Toy city 
The prohibition against a state 
passing any law impairing the ob¬ 
ligation of contracts, applies to cities 
and towns, where they amend their 
own charters, because they have only 
powens which the state has delegat¬ 
ed to them. 

Or.—Colby v. City of Medford, 167 
P. 487, 85 Or. 486. 

Contracts with federal agencies 
Provision of the constitution pro¬ 
hibiting states from passing any law 
impairing the obligation of contracts 
protects contracts ..entered into by 
an agency of the federal government. 
U.S.-^Tennessee Valley Authority v. 
Lenoir City, D.C.Tenn., 72 F.Supp. 
467. 

Judicial or corporate action 

Constitutional provision prohibit¬ 
ing state from enacting legislation 
impahring obligation of contracts 
does not apply to judicial or corpo¬ 
rate action. 

Utah.—^Fenton v. Peery Land & 
Livestock C6., 280 P.2d 462. 
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indirectly impairing tlie obligation of contracts.^® 
This does not mean that congress may at will inter¬ 
fere with contract rights, since it is without power 
to impair the obligation of contracts by laws acting 
directly and independently to that end,i® and may 
do so only where- the act has a direct relation to 
some enabling power in the Constitution,^*^ On 
the other hand, contracts cannot fetter the consti- 


16 aj.s. 

tutional authority of congress when dealing wkh a 
subject lying within its control;^® it has authority 
to pass legislation pertinent to any of the powers 
conferred by the Constitution, however it may op¬ 
erate collaterally or incidentally to impair or de¬ 
stroy the obligation of private contracts,*^^ and may 
expressly prohibit and invalidate contracts, although 
previously made, and valid when made, when they 


axiaxdian Trust Co. v. Turner. Civ. 
App., 73 S.W.2d 1047. 

12 C.J. p 987 note 87. 

15. U.S.—Spaulding v. Douglas Air¬ 
craft Co., C.aA.CaI., 164 F.2d 419. 

0.S.—^In re Missouri Pac. R. Co., 
D.C.MO.. 7 P.Supp. 1, affirmed 66 
S.Ct. 407, 294 U.S. 240, 79 D-Bd. 
886, 95 A.L.R. 1352. 

Corpus Juris anotad iu Nortz v. 
Miller, D.C.N.T.. 286 P. 778. 780. 
affirmed, CC.A.. 286 P. 781. 

12 C.J. p 987 note 87. 

16. U.S.—Continental Illinois Nat. 
Bank & Trust Co. of Chicago v. 
Chicago. R. L & P. Ry. Co., Ill., 
56 S.Ct. 696, 294 U.S. 648, 79 U 
Ed. 1110. 

Johnson v. U. S.. 79 P.Supp. 208, 
111 CtCl. 760—^Hollingsworth v. 
Federal Min. & Smelting Co., D.C. 
Idaho, 74 P.Supp. 1009—^U. S. v. 
Perry County, D.C,Wash., 24 P. 
Supp. 399. 

Ky.—Black v. O'Hara, 194 S.W. 811, 
176 Ky. 623. 

Ohio.—^Laufersweiler v. Richmond, 8 
Ohio Supp. 76. 

Contracts of the fTnited States 
Ordinarily, United" States is so 
bound by its contracts that it can¬ 
not later legislatively Impair or re¬ 
pudiate them, but that is not an in¬ 
flexible rule as a national crisis, may 
justify exceptiona 

D.C.—^Ring Const Corp. v. Secretary 
of War of U. S., 178 P.2d 714, 86 
U.S.App.D.C. 886, certioraxi denied 
70 S.Ct. 796, 839 U.S. 948, 94 KBd. 
1368. 

Contraot held not impaired 
0.S.—Kiss V. U. S., p.C.Pa., 126 P. 
Supp. 718, affirmed, C.A., 222 P.2d 
268. 

17. U.S.—^Hollingsworth v. Federal 
Min. & Smelting Co., D.C.Idaho, 74 
P.Supp. 1009—^In re Community 
Power & Light Co., D.C.N.T., 33 P. 
Supp. 901. 

Pa.—^Highland v. Russell Car & Snow 
Plow Co., 136 A. 759, 288 Pa. 230, 
affirmed 49 S.Ct 814, 279 U.S. 268, 
73 L.Bd. 688. 

la U.S.—Chemical Bank & Trust 
Co. V. Henwood, Mo., 69 S.Ct 847, 
307 U.S. 247, 83 L.Bd. 1266—Guar¬ 
anty Trust Co. of New York v. 
.Henwood, Mo., .69 aCt 847, 307 
U.S. 247, 88 L.Bd. 1266—Norman v. 
Baltimore ds O. R. Co., 55 S.Ct 
407, 294 U.S. 240, 79 L.Bd. 885, 35 


A.L.R. 1362—U. S. T. Bankers' 
Trust Co., Mo., 65 S.Ct. 407, 294 
U.S. 240, 79 L.Bd. 885, 95 A.L.R. 
1862. 

United Packing House Workers 
of America v. Wilson & Co., D.C. 
Ill., 80 P.Supp. 668—^Role v. J. Neils 
Lumber Co., 74 P.Supp. 812, affirm¬ 
ed, C.A., 171 P.2d 706. 

Subject to future legislation 
“Contracts, which may indirectly 
or incidentally be concerned with 
matters coming within the field of 
prohibition legislation, must be con¬ 
strued as having been executed with 
the possibility of such legislation in 
view." 

U.S.—N. L. R. B. V. J. L Case Co.. 
C.C.A.7. 134 P.2d 70. modified 64 
S.Ct 676, 821 U.S. 332, 88 LBd. 
762. 

Pa.—^Burke v. Bryant, 128 A« 821, 
822, 283 Pa. 114. 

19. U.S.—Overnight Motor Transp. 
Co. V. Missel, Md., 62 S.Ct 1216. 
816 U.S. 672, 86 L.Bd. 1682—Con¬ 
tinental Illinois Nat Bank & Trust 
Co. of Chicago V. Chicago, R. I. 
& P, Ry. Co., Ill., 66 S.Ct 696, 294 
U.S. 648, 79 L.Bd. 1110. 

Pisch V. General Motors Corp., 
CJLMich., 169 P.2d 266, certiorari 
denied 69 S.Ct 406, 336 U.S. 902, 
93 L.Ed. 436, and Bateman v. Ford 
Motor Co., 69 S.Ct 406, 836 U.S. 
902, 93 L.Ed. 436—U. S. v. Ap¬ 
palachian Electric Power Co., C.C. 
A.Va, 107 P,2d 769, reversed on 
other grounds 61 S.Ct 291, 311 U.S. 
377, 85 L.Ed. 243, rehearing de¬ 
nied 61 S.Ct 648, 312 U.S. 712, 85 
L.Bd. 1143, petition denied 63 S. 
Ct 67, 817 U.S. 694. 87 L.Bd. 487. 

Hollingsworth v. Federal Min. 
& Smelting Co., D.C.tdaho, 74 P. 
Supp. 1009—re Imperial Irr. 
Diet, D.C.Cal., 10 P.Supp. 882, re¬ 
versed on other grounds, C.C.A., 
Southern Sierrcis Power Co. v. Im¬ 
perial Irr. Dist, 85 F.2d 1019, re¬ 
hearing denied 87 F.2d 356. 

D.C.—Sakis v. U. S., D.a, 103 P- 
• Supp. 292. 

ni,—^Merchants Service Corp. v. Lib¬ 
by, McNeil & Libby, 40 N.E.2d 835, 
314 IlLApp. 121. 

N.T.—^Norman v. Baltimore & O. R. 
Co., 191 N.E. 726, 265 N.T. 87, 92 
A.L.R. 1523, affirmed 65 S.Ct 407, 
294 U.S. 240, 79 L.Ed. 886, 96 A. 
L.R. 1352—Standard Chemicals & 
Metals Corporation v. Waugh 
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Chemical Corporation, 186 N.T.Si 
207, 194 App.Div. 254, reversed on 
other grounds 131 N.E. 566, 231 
N.Y. 51, 14 A.L.R. 1054. 

*Tt is only In the legitimate exer¬ 
cise of its express or implied pow¬ 
ers, that Congress may interfere 
with contract obligations. In no- 
other sense has it implied authority 
for such action, and It has no ex¬ 
press power." 

Ky.—Black v. O'Hara, 194 S.W. 811, 
818, 176 Ky. 623. 

Taslng power 

The government having power to- 
tax can exercise it on ordinary sub¬ 
jects of taxation, either property or 
business, which are under contractu¬ 
al relations to the government. 

22 Opinion Attorney General p 192. 

Mail oontraot 

Statute empowering the postmas¬ 
ter , general to withdraw from the 
mails empty mail bags and to trans¬ 
mit them by freight, in no wise im¬ 
paired the obligation of a contract 
theretofore made. 

U.S.—St Louis, I. M. & S. Ry. Co. 
V. U. S., 68 CtCl. 46. 

Oonunerce power 

U.S.—Seese v. Bethlehem Steel Co. 
Shipbuilding Div., aC.A.Md., 168) 
P.2d 68—^Lewellyn v. Fleming, C.C. 
A.Okl., 164 P.2d 211, certiorari de¬ 
nied 67 S.Ct 45, 329 U.S. 715, 91 
Ii.Ed. 620—U. S. V. Appalachian. 
Electric Power Co., C.C.A.Va., 107 
P.2d 769, reversed on other grounds 
61 S.Ct 291, 311 U.S. 377, 85 L. 
Ed. 243, rehearing denied 61 S.Ct 
648, 312 U.S. 712, 85 L.Ed. 1143, 
petition denied 63 S.Ct 67, ZIT 
U.S. 594, 87 L.Bd. 487. 

Sadler v. W. S. Dickey Clay 
Mfg. Co.. D.C.MO.. 73 P.Supp. 690— 
Kogan V. Schulte, D.GN.Y.. 61 P. 
Supp. 604. . 

m.—^Merchants Service Corp. v. Lib¬ 
by, McNeil & Libby, 40 N.E.2d 836,. 
814 lUJVpp. 12L 

War power 

U.S.—Taylor v. Brown, Em.App., 1.37 
. P.2d 654^ certiorari denied 64 S. 
Ct 194, 320 U.S. 787. 88 L.Bd. 473. 

U. S. V. Alberts. D.aWash., 69- 
P.Supp. 298—^Brown v. Winter, D. 
aWis., 60 P.Supp. 804. 

La.—Probst v. Nobles, 66 So.2d 669, 
223 La. 685. 

West V. Schuber, App., 81 So.2d. 
486, 
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interfere with the carrying out of the, policy it is 
free to adopt^O This principle applies to the con¬ 
stitutional authority of congress to regulate the cur¬ 
rency and to establish the monetary system of the 
country,21 and to pass uniform laws on the subject 
of bankruptcy,22 

Constitutional bills of rights are intended to pro¬ 
tect the citizen against oppression by the govern¬ 
ment, not to afford protection against one’s own 

agreements.28 

§ 276. -Constitutions and Constitutional 

Amendments 

A state constitutional provision is a taw within 


the meaning of the federal Constitution prohibiting laws 
Impairing the obligation of contracts. 

A state constitution,^^ or an ^^endment there- 
to,25 is a "law,” within the meaning of the federal 
Constitution, prohibiting laws knpairing the obliga¬ 
tion of contracts, 

§ 277. -Statutes 

A state statute is a law within the meaning of con¬ 
stitutional provisions prohibiting laws Impairing the 
obligation of contracts. 

A state statute is a law within the meaning of 
constitutional provisions prohibiting laws impair¬ 
ing the obligation of contracts,^^ whether tlie im- 


20. tr.S.—^Norman v. Baltimore & O. 

R. Co., N.Y., 65 S.Ct 407, 294 U.S. 
240, 79 L-Ed. 885, 95 A.L.H. 1352— 

U. S. V. Bankers* Trust Co., Mo., 66 

S. Ct. 407, 294 U.S. 240, 79 L..Bd. 
885, 95 A.L.H. 1352. 

Lewellyn v. Plemingr, C.C.A.Okl., 
154 F.2d 211, certiorari denied 67 
S.Ct 45, 329 U.S. 716, 91 L.Ed. 620. 

Hingr Const. Corp. v. U. S., 102 
P.Supp. 669, 121 CtCl. 604, certio¬ 
rari denied 72 S.Ct. 1046, 343 U.S. 
963, 96 L.Bd. 1363—Sadler v. W. S. 
Dickey Clay Mfg. Co., D.C.Mo., 73 
P.Supp. 690—^Brown v. Winter, D. 
C.Wis.^ 60 P.Supp. 804. 

D.C.—^Hin^ Const. Corp. v. Secretary 
of War of U. S,,’ 178 P.2d 714, 85 

U. S.App.D.C. 386, certiorari denied 
70 S.Ct 796, 339 U.S. 943, 94 L..Bd. 
1358. 

N.Y.—Kearse v. Homell Const Corp., 
49 N.Y.S.2d 892, 183 Misa 78. 

21. Odd doosies 

Clauses in obligations requiring 
payment to be made in gold coin of 
the United States of or equal to the 
standard of weight and fineness ex¬ 
isting at the time of the execution 
of the contract may be abrogated by 
congress in effectuating a policy un¬ 
der which it changes the gold con¬ 
tent of the dollar. 

U.S.—Norman v. Baltimore & O. R. 
Co., N.Y., 65 S.Ct. 407, 294 U.S. 240. 
79 L.Ed. 886, 95 A.L,.R. 1362—U. S. 

V. Bankers* Trust Co., Mo., 65 S. 
Ct. 407, 294 U.S. 240, 79 D.Bd. 885, 
95 A.L..R. 1362. 

22. U.S.—Ginsberg v. Llndel, C.C. 
A.Iowa, 107 P.2d 721—Brockett v. 
Winkle Terra Cotta Co., C.C.A.M 0 ., 
81 P.2d 949. 

Johnson v. U. S., 79 P.Supp. 208, 
111 CtCl. 750—In re Pentlcoff, D. 
C.Minn., 36 P.Supp. 1—^In re East 
Contra Costa Irr. Dist, D.C.Cal., 10 
P.Supp. 176—^In re Belber, D.C. 
Pa., 7 P.Supp. 762, afltoned, C.C.A., 
Grabosky v. Eephart, 72 F.2d 642. 

23. U.S.—State of North Dakota, by 
Danger, v. North Central Ass*n of 
Colleges and Secondary Schools, D. 


C.I11.&N.D.. 23 P.Supp. 694, af¬ 
firmed, C.C.A., State of North Da¬ 
kota V. North Central Ass’n of Col¬ 
leges and Secondary Schools, 99 P. 
2d 697. 

24. Ala.—Corpus Juris cited in Hard 

V. State ex rel. Baker, 154 So. 77, 
80, 228 Ala. 617. 

Pla.—^Board of Public Instruction for 
Bay County v. State ex rel. Bare¬ 
foot. 199 So. 760, 146 Pla. 482— 
State ex reL Sovereign Camp, W. O. 

W. V. Boring. 164 So. 869, 121 Pla. 
781—State ex rel. Woman’s Ben. 
Ass’n V. Port of Palm Beach Dist, 
164 So. 861, 121 Pla. 746—Corpus 
Juris cited in Gray v. Moss, 156 
So. 262, 266, 115 Pla. 701. 

Ind.—^Haas v. Holder, 82 N.E.2d 690, 
218 Ind, 263—^Edwards v. Jagers, 
19 Ind. 410. 

Mass.—^Boston Elevated Ry. Co. v. 

Com., 39 N.E.2d 87, 810 Mass. 628. 
Mich.—^Michigan Public Service Co. 

V. City ef Cheboygan, 87 N.W.2d 
116, 324 Mich. 309. 

Okl.—^Fortinberry Co. v. Blundell, 
242 P.2d 427, 206 Okl. 261—Jack- 
son V. Twin State Oil Co., 218 P. 
324, 95 OkL 96. 

Tex.—Corpus Juris cited in Simpson 

V. Pontotoc Common County Line 
School Dist. No. 81, Civ.App., 276 
S.W. 449. 461. 

12 C.J. p 687 note 87 [b3 (4), (6), 
(6), p 988 note 88. 

25. Ala.—^Downs v. City of Birming¬ 
ham, 198 So. 231, 240 Ala. 177. 

Pla.—State ex reL Sovereign Camp, 

W. O. W., V. Boring, 164 So. 869, 
121 Pla. 781—State ex rel. Wo¬ 
man’s Ben. Ass’n v. Port of Palm 
Beach Dist, 164 So. 851, 121 Pla. 
746—Gray v. Moss, 166 So. 262, 116 
Pla. 701. 

Ga.—^Franklin v. Mayor, etc., of Sa¬ 
vannah, 84 S.E.2d 606, 199 Ga. 426. 
Mich.—^Ziegler v. Witherspoon, 49 N. 

W.2d 818, 831 Mich. 887. 

N.Y.—Stojowski v. Banque de Prance, 
61 N.E.2d 414, 294 N.Y. 136. 

N.C.—^Hood ex reL United Bank & 
Trust Ca v. Richardson Realty, 
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191 S.E. 410, 211 N.C. 582—Board 
of Education of Buncombe County 
V. Bray Bros. Co., 116 S.B. 47, 184 
N.C. 484. 

Okl.—^Portinberry Co, v. Blundell, 
242 P.2d 427, 206 Okl. 261—Corpus 
Juris Secundum cited in Wickham 
V. Grand River Dam Authority, 118 
P.2d 640, 644, 189 Okl. 640. 

Or.—Schrconm v. Done, 293 P. 931, 
185 Or. 16—Haberlach v. TlUa- 
mook County Bank. 293 P, 927, 134 
Or. 279, 72 A.D.R. 1246. 

Pa.—^McBride v. Retirement Board of 
Allegheny County, 199 A. 130, 880 
Pa. 402. 

Tex.—^Langever v. Miller, 76 S.W.2d 
1025, 124 Tex. 80, 96 A.D.R. 886. 

12 C.J. p 687 note 87 [b] (1). (2), 
<3), (7), p 988 note 89. 

Amendment held valid 

Old age pension amendment to 
state. constitution was held not to 
violate provision of federal Constitu¬ 
tion forbidding any state from pass¬ 
ing any law impairing obligation of 
contracts. 

Colo.—^In re Interrogatories by the 
Governor Concerning Initiated 
Amendment No. 4, 66 P.2d 7, 99 
Colo. 691. 

26. U.S.—^Tennessee Valley Author¬ 
ity V. Lenoir City, D.C.Tenn., 72 
P.Supp. 457. 

Ala.—^Hard v. State ex rel. Baker, 
154 So. 77, 228 Ala. 517. 

Ill.—Smolen v. Industrial Commis¬ 
sion, 164 N.E. 441, 324 Ill. 32., 
Lain v. Metropolitan Life Ins. 
Co., 64 N.E.2d 736, 822 IlLApp. 643, 
reversed on other grounds 68 N.E. 
2d 687, 388 111. 676. 

Ky.—Cotton v. Walton Verona Inde- 
. pendent Graded School Dist, 174 
S.W.2d 712, 296 Ky. 478. 

Da.—Geddes & Moss Undertaking A 
Embalming Co. v. First Nat Life 
Ins. Co., 181 So. 486, 189 Da. 891. 
Md.—^Levln v. Baltimore & O. R. Co., 
17 A.2d 101, 179 Md. 126. 

Mass.—^Boston Elevated Ry. Co. v. 
Commonwealth, 89 N.E.2d 87, 810 
Mass. 528. 
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pairment occurs by repeal or modification of the 
statute.27 Such constitutional provisions apply only 
to legislation subsequent in time to the contract al¬ 
leged to have been impairfed.^S All retroactive state 
statutes passed after the adoption of the Constitu¬ 
tion of the United States on March 4, 1789, al- 


16 c.j.s. 

though enacted in proper form and otherwise un¬ 
objectionable, are void if they impair the obliga¬ 
tions of contracts.^^ However, such constitutional 
provisions do not prohibit the exercise by the legisla¬ 
ture of its constitutional powers.8<> They do not 
operate to invalidate statutes passed before the 


N.C.—^Hood ex reL United Bank & 
Trust Co. V. Richardson Realty, 
191 S.E. 410, 211 N.a 682. 

Ohio.—State ex rel. City of South 
Euclid V. Zangrerle, 62 N.E.2d 160, 
. 146 Ohio St 438. 

Okl.—Jackson v. Twin State Oil Co., 
218 P. 324, 95 Okl. 96. 

Or.—Schramm v. Done, 293 P. 931, 
136 Or. 16—^ECaberlach v. Tillamook 
County Bank, 293 P. 927, 134 Or. 
279, 72 A.L.R. 1246. 

Pa.—^McBride v. Retirement Board of 
Allegrkeny County, 199 A. 130, 330 
Pa. 402. 

Tenn.—Cincinnati, N. O. & T. P. Ry. 
Co. y. Rhea County, 260 S.W.2di 60, 
194 Tenn. 167. 

^"Where parties have entered into 
a lawful contract and have clearly 
expressed their intention, it does not 
lie with the legrislature to provide a 
different contract for thena." 

Cal.—^Treloar v. Kell St Hannon, 171 
P. 823; 827, 86 Cal.App. 169. 
Status of pajrties 

Contracts fixing: status of parties 
cannot be changed by legislative fiat. 
Mich.—Globe & Rutgers Fire Ins. Co. 
of New York v. Fisher, 207 N.W’. 
884, 234 Mich. 258. 

37. tr.S.— Lynch v. U. S., Ga. 64 1. 
Ct. 840, 292 XT.S. 671, 78 L.Ed. 1434, 
—Wllner ▼. U. S., Ill., 64 S.Ct. 840, 
292 IT.S. 671, 78 L.Ed. 1434. 

State of Washington v. Maricopa 
County, C.C.A.Ariz., 162 P.2d 666, I 
certiorari denied 66 S.Ct. 900, 327 

U. S. 799, 90 L.Ed, 102.4. 

Johnson v. U. Sw, 79 F.Supp. 208, 

111 CtCl. 760. 

Ala.—Hard v. State ex reL Baker, 
164 So. 77. 228 Ala 617. 

Miss.—Stone v. Independent Linen 
Service Co., 66 So.2d 165, 212 Miss. 
680—^Deposit Guaranty Bank & 
Trust Co. V. Williams, 9 So.2d 638, 
193 Miss. 432—^Tucker Printing Co. 

V. Board of Sup’rs of Attala Coim- 
ty, 168 So. 886, 171 Miss. 608. 

Wash.—State ex reL Washingrton 
Mut Sav. Bank v. City of Belling¬ 
ham, 111 P.2d 781, 8 Wash.2d 283. 
Assessment for repaying 
Repeal of statute authorizing as¬ 
sessment by ordinance for repaving 
streets described in grant of land did 
hot affect city’s previously vested 
right to make such assessment 
N.Y.—Cohocton Realty Co. v. City of 
^ New York, 260 N.Y.S. 49, 286 App. 
Div. 607. 

Ooiistitational prOhihltloii held lit. 
applicable 

Mioh.—City of Ecorse v. Peoples 


Community Hospital Authority, 68 
N.W.2d 169, 336 Mich. 490. 

28. U.S.—^Munday v. Wisconsin 

Trust Co., Wls.. 40 S.Ct 865, 262 
U.S. 499, 64 L.Ed. 684. 

State of Washington v. Maricopa 
County. C.C.A.Ariz., 162 P.2d 666, 
certiorari denied 66 S.Ct 900, 827 

U. S. 799, 90 L.Ed. 1024. 

m. —^People V. Ottman, 187 N.B. 470, 
863 Ill. 427. 

Iowa.—^Benschoter v. Hakes, 8 N.W. 

2d 481, 232 Iowa 1364. 

Neb.—^Placek v. Edstrom, 26 N.W.2d 
489, 148 Neb. 79, 174 A.L.R. 866. 
Pa.—Schenley Farms Co. v. Alle¬ 
gheny Cotmty, 87 A.2d 664, 349 Pa. 
637. 

Va.—^Haughton v. Lankford, 52 S.B. 

2d 111, 189 Va. 183. 

Wis.—Chippewa Valley Securities Co. 

V. Herbst 278 N.W. 872, 227 Wis. 
422. 

29. U.S.—^Hann v. City of Clinton ex 
rel. Schuetter, C.C.A.OkL, 131 F.2d 
978. 

Fla.—^Bedell v. Lassiter, 196 So. 699, 
143 Fla. 43. 

Ky.—^Kentucky Utilities Co. v. Car¬ 
lisle Ice Co., 131 S.W.2d 499, 279 
Ky. 685. 

La.—Haas v. Baas, 162 So. 6, 182 
La. 887. 

Mich.—Guardian Depositors Corpora^ 
tlon of Detroit v. Brown, 287 N.W. 
798, 290 Mich. 433. 

Neb.—^Ritter v. Drainage Dist No. 1 
of Otoe and Johnson Counties, 291 
N.W. 718, 187 Neb. 866—^Travelers’ 
Ins. Co. V. Ohler, 227 N.W. 449, 
119 Neb. 121, 

Ohio.—Coleman v. Coleman, 200 N.B. 

197, 61 Ohio App. 221. ’ 

Pa.—^In re Waits* Estate, 7 A.2d 
829, 336 Pa. 161. 

R.L—Gorham v. Robinson, 186 A. 
832. 

Tenn.—^Harris v. Williford, 166 S.W. 

2d 682, 179 T^n. 299. 

Tex—Atwood V. Kelley, Civ.App., 127 
S.W.2d 566. . 

Wis.—^Pawlowski V. Eskofski, 244 N. 

W. 611, 209 Wis. 189. 

12 C.J. p 988 note 40. 

Oonxtm Ignore void legislatioa 
Courts in enforcing contract will 
pursue same course and apply same 
remedies as though legislation, void 
as impairing the obligation of the 
contract had never existed. 

Miss.—Tucker Mntlng Co." v. Board 
of Sup’rs of Attala County, 168 So. 
336, 171 Miss. 608. 
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Tax laws 

Retrospective tax laws cannot im¬ 
pair contractual obligations. 

Wls.—^Norris v. Cary, 237 N.W. 118, 
205 Wis. 626, modified on other 
grounds 238 N.W. 415, 206 Wls. 626. 

30. Ala.—Garrett v. Colbert County, 
Bd. of Ed., 60 So.2d 276, 266 Ala. 
86 . 

Cal.—^Burchell v. Strube, 279 P.2d 
1, 43 Cal.2d 828—Alameda County 
V. Janssen, 106 P.2d 11, 16 Cal.2d 
276, 180 A.L.R. 1141. 

Fla.—^Hillsborough County v. Breg- 
enzer, 10 So.2d 498, 161 Fla. 747. 
La.—State v. Alden Mills, 12 So.2d 
204, 202 La. 416. 

Mich.—^Harsha v. City of Detroit, 
246 N.W. 849, 261 Mich. 686, 90 A. 
L.R. 858. 

N.Y.—Schmidt v. Wolf Contracting 
Co., 65 N.T.S.2d 162, 269 App.Div. 
201, followed in Van Gorder v. 
Binghamton State Hospital, 66 N. 
Y.S.2d 847, 269 App.Div. 798, Mar- 
owski V. Socony-Vacuum Oil Co., 66 
N.Y.S.2d 847, 269 App.Div. 798, and 
Knoob V. Leon Neon Service Corp., 
65 N.Y.S.2d 848, 269 App.Div. 798, 
appeal denied Schmidt v. Wolf Con¬ 
tracting Co., 57 N.Y.S.2d 261, 269 
App.Div. 870, appeal denied 63 N.E. 
2d 709, 294 N.Y. 973, affirmed 65 N. 

B, 2d 668, 296 N.Y. 748, 

Statute req.iiiring enforcement of 

existing contractual rights within a 
reasonable time after enactment is 
not unconstitutional. 

W.Va.—Greer v. Workmen's Compen¬ 
sation Commissioner^ 16 S.E. 2 d 175, 
128 W.Va. 270. 

JmB/w altering or revoking held not 
impairment of contract. 

,N.Y.—^Black River Regulating Dist 
V. Adirondack League Club, 121 
N.B.2d 428, 307 N.Y. 475. 

Statutes held not nnconstltntional 
U.S.—^Moody v. James Irr. Dist, C, 

C. A.Cal., 114 F.2d 685, certiorail 
denied 61 S.Ct 712, 812 U.S. 693, 85 
L.Ed. 1129—^Bekins v. Lindsay- 
Strathmore Irr. Dist, CCA-Cal., 
114 F.2d 680, certiorari denied 61 
S.Ct 712, 812 U.S. 698, 86 L.Ed. 

. 1128, rehearing denied 61 S.Ct. 805, 
812 U.S. 716, 86 L.Bd. 1146— 

. West Coast Life Ins. Co. v. Merced 
Irr. Dist, aaA.CaL, 114 F.2d 664, 
certiorari denied Pacific Nat Bank 
of San Francisco v. Merced Irr. 
Dist, 61 S.Ct 441, 811 U.S. 718, 86 
L.Ed. 467, rehearing denied 61 S.Ct 
620, 312 U.S. 714, 86 L.E^ 1144. 

La.—^Mallard v. State, App,, 194 So. 
447. 



16 C.J.S. 

making of the contracts which they> affect,or, 
conversely, to protect from the operation of a statute 
contracts made after its passage.®^ Amendments to 
a statute which provides that contracts executed 
thereunder shall be subject in all respects to the 
provisions of the act or any amendments thereto, 
do not impair the obligation of contracts in exist¬ 
ence at the time of the amendment, but are in direct 
conformity with its terms, and in furtherance of its 
purpose and intent S3 

Prior to adoption of constitution. The provision 
of the Constitution of Ike United States which for¬ 
bids a state to pass any law impairing the obliga¬ 
tion of contracts does not extend to a state law en¬ 
acted before the date of the operation of that Con- 
stitution.S^ 

Prior to admission to Union, Laws enacted by 
independent states admitted into the Union prior to 
such admission were not subject to the prohibitions 
of the federal Constitution and, therefore, if other- 
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wise valid, may not be hdd void on the ground of 
violating the provision against impairing the obliga¬ 
tion of contracts.SS 

Enacted by state in rebellion. Since the attempt¬ 
ed Secession of the confederate states from the Un¬ 
ion did not relieve such states from the operative 
force of the federal Constitotion, they had no pow¬ 
er, during such period of attempted secession, to 
pass laws impairing the obligation of contracts.3® 

Enacted by territorial legislature. Although con¬ 
gress may pass laws impairing the obligation of 
contracts, as appears supra § 275, and the federal 
Constitution contains no express prohibition on the 
exercise of this power by the territories org^anized 
by congress, it would be inconsistent with our whole 
scheme of government to accord to the territories 
greater power in this respect than to the states, and 
it has accordingly been held that the territorial leg¬ 
islatures have no power to pass laws impairing the 
obligation of contracts.37 


Mich.—City of Bcorse v. Peoples 
Community Hospital Authority, 58 
N.W.Sd 159, 336 Mich. 490. 

Fa.*—In re Harrisburgr Oas Co., 88 
Pa.Dist. & Co. 611. 

■VVis.—State v. Marshall & Illsley 
Bank of Milwaukee, 291 N.W. 861, 
284 Wia 375. 

31. Kan.—Kansas-Bostwick Irr. 

Dist. No. 2 V. Larson, 245 P.2d 
1213, 173 Kan. 379. 

Minn.—^Hoff v. First State Bank, 218 
N.W. 238, 174 Minn. 86. 

N.J.—^Broderick v. Abrams, 170 A. 
214, 112 N.J.Liaw 309, affirmed 174 
A, 607, 118 N.J.Law 805, reversed 
on other grrounds Broderick v. Ros- 
ner, 55 S.Ct 589, 294 U.S. 629, 79 
L.Bd. 1100, 100 AL.R. 1133. 

Wis.—Corpus Juris cited in Chippe¬ 
wa Valley Securities Co. v. Herbst, 
278 N.W. 872, 227 Wis. 422. 

12 C.J. p 988 note 41. 

Z^tnre aotiou proper 
Neither court nor legislature can 
extend or alter terms of recogmizance 
after its execution, but legrbslature 
may prescribe terms of future recogr- 
nizance. 

m.—^People V. Ottman, 187 NJB3. 470, 
858 m. 427. 

BecordinsT statutes 
Virginia law requiring recording 
of chattel mortgages executed in an¬ 
other state on personalty removed in¬ 
to Virginia, in existence when niort-. 
g^ed personalty was removed into 
Virginia without recording mortgage 
in Virginia, and there sold, was held 
constitutional. 

—W. BC. Applewhite Co. v. Ether¬ 
idge, 187 S.E. 588, 210 N.O. 483. 

32. IT:S.—^Edgar A. Levy Leasing 
Co. V. Siegel, N.T., 42 S.Ct 289, 258 
U.S. 242, 66 L.Ed. 695. 


Humboldt Land & Cattle Co. v. 
Allen, D.C.Nev., 14 P.2d 650, afflrm- 
• ed 47 S.Ct 574, 274 U.S. 711, 71 L. 
Ed. 1314. 

May V. Mulligan, D.C.Mich., 86 F. 
Supp. 696, affirmed, C.C.A., 117 F. 
2d 259, certiorari denied 61 S.Ct 
622, 312 U.S. 691, 86 L.Ed. 1127. 
Mass.—^Boston Elevated Ry. Co. v. 
Commonwealth, 39 N.E.2d 87, 810 
Mass. 528. . 

Pa.—Schenley Farms Co. v. Alle¬ 
gheny County, 87 A.2d 554, 349 Pa. 
687. 

Wash.—Comfort v. City of Tacoma, 
252 P. 929, 142 Wash. 249. 

12 C.J. p 988 note 42. 

Beoognizauoe 

Statute continuing surety's liabil¬ 
ity did not Impair obligation, of re¬ 
cognizance, executed while statute 
was in fqrce. 

Ill.—^People V, Ottman, 187 N.B. 470, 
353 HI. 427. 

Befnndiug municipal indebtedness 
Statute that in refimding, funding, 
or renewing Indebtedness, ordinance 
may contain provision for subroga¬ 
tion of bond holders to all rights and 
powers of holders of indebtedness, 
which was incorporated in ordinance 
authorizing issuance of refunding 
bonds of city, would enter into and 
become an Integral pari; of bonds is¬ 
sued, with contractual force and ef¬ 
fect, which might not be impaired 
by subsequent legislation. i 

N.C.—^Bryson City Bank v. Town of 
Bryson City, 195 S.B. 398, 218 N.C. 
165. 

Sale of railroad tiofcets by unau¬ 
thorized person subsequent to pas¬ 
sage of statute prohibiting such ac¬ 
tion does not violate obligation of 
contracts. 


Ill.—Burdick v. People, 36 N.B. 948, 
149 IlL 600, 41 Am.8.H. 329, 24 L. 
RJL 162. 

33. U.S.—^Helmholz v. Horst, C.C.A. 
Ohio, 294 F. 417. 

Federal statute 

Amendment to War Risk Insurance 
Act, as to parties to whom benefits 
were to be paid, although enacted 
after insured's death, do not impair 
obligation of the contract, or defeat 
vested rights of beneficiary. 

U.S.—^Helmholz v. Horst, supra. 

34. U.S.—Owlngs V. Speed, Ky„ 6 
Wheat. 420, 5 L.Ed. 124. 

S,G.—Thomas v. Daniel, 2 McCord 
854. 

Until Hew Hampshire had a writ¬ 
ten constitution, every act of the 
general assembly was revocable at 
the will of the state, and until the 
federal Constitution was adopted, ob¬ 
ligations under contracts to which 
the state was a party might be im¬ 
paired by. law. 

N.H.—Trustees of Phillips Exeter 
Academy v. Exeter, 27 A.2d 569, 90 
N.H 472. 

35. U.S.—Herman v. Phalen, La., 14 
How. 79, 14 L.Ed. 334—^League v. 
De Young, Tex., 11 How. 186, 13 
L.Ed. 657v 

36. Va.—Old Dominion Bank v. Mc¬ 
Veigh, 20 Gratt. 457, 61 Va. 457. 

12 C.J. p 989 note 46. 

37. U.S.—^Thornberg v. Jorgensen, 
C.C. A Virgin Islands, 60 P.2d 471. 

Kan.—^Morton v. Sharkey, McC. 113. 
Mo. — ^Ruggles V. Washington County, 
8 Mo. 496. 

Puerto 

(1) The provision of the federal 
Constitution that no state shall pass 
any law impairing the obligation of 
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§ 278. -Ordinances 

Ordinances and resolutions enacted by municipal¬ 
ities pursuant to delegated legislative authority of the 
state are laws within the meaning of constitutional 
provisions against laws impairing contract obligations. 

Ordinances^* and resolntions** passed by the mu¬ 
nicipal subdivisions of a state in pursuance of dele¬ 
gated legislative authority of the state are laws with¬ 
in the meaning of constitutional provisions and void 
if they impair the obligations of contracts. An ordi¬ 
nance passed without legislative authority is not 
a law of the state, and therefore not within the 
prohibition of the contract clause of the constitu- 
tion.40 A municipal resolution is not within the 
prohibition of the constitution merely because it 
authorizes the performance of an act which violates 
a contract with the city, for which violation the city 
is liable nor do such constitutional provisions in¬ 
validate ordinances enacted prior to the contracts 
affected.^* The distinction as to the ground of the 
invalidily of the ordinance is important in its bear¬ 
ing on the jurisdiction of the federal courts, as an 
allegation that an ordinance violates a state con¬ 
stitution or statute raises no federal question, while 
an allegation that it violates the federal Constitution 
does raise such a question.^* 


16 aj.s. 

§ 279. —— Orders of Boards and Comn^ 
sions 

The acts or orders of administrative or executive 
boards or officers are not laws within the meaning of 
constitutional provisions prohibiting laws impairing the 
obligation of contractSi but orders of state commissions 
or other instrumentalities exercising state delegated au¬ 
thority, legislative In character, are such laws. 

Constitutional prohibitions against laws impairing 
the obligation of contracts are aimed only at the 
legislative power of the state, as discussed supra § 
275, and have no application to the acts of adminis¬ 
trative or executive boards or officers.^^ It is not 
strictly and literally true, however, that a law of a 
state, in order to come within the constitutional pro¬ 
vision, must be either in the form of a statute en¬ 
acted by the legislature in the ordinary course of 
legislation, or in the form of a constitution estab¬ 
lished by the people of the state as their fundamental 
law; any enactment, from whatever source originat¬ 
ing, to which a state gives the force of law, includ¬ 
ing an order of a legislative character made by an 
instrumentality of the state exercising delegated 
authority, is a law of the state within the meaning of 
the contract clause of the Constitution and this 
rule applies to orders of state railway and other 
commissions which look to the future and are, 
therefore, legislative in character,^® such as an 
order requiring the installation and use of an inter¬ 
locking plant at the crossing of two railroads^^ 
or an order fixing railroad rates.^* 


a contract la not In force in Puerto 
Kico. 

Puerto Rico.—Quinones v. CasteHo, 
16 Puerto Rico 467—Cintron v. 
Banco. 15 Puerto Rico 495. 

(2) However, the general principle 
embodied in the provision is a recog¬ 
nized rule of natural justice which 
the insular legislature will not, with¬ 
out very weighty reasons, he presum¬ 
ed to have overridden in the passage 
of the statute. 

Puerto Rico.—Quinones ▼. Caatello, 
supra. 

38. U.S.—^Tennessee Valley Author-' 
ity V. Lenoir City, Tenn., I>.C.Tenn., 
72 P.Supp. 467. 

Fla.—Griffin v. Sharpe, 65 So.2d 751 
—Tampa Northern R. Co. v. City 
of Tampa, 107 So. 864, 91 Fla. 241. 
HL—^Thomson v. Thomson, 127 K.B. 
&82, 293 HL 684. 

N.T.—Tilton v. City of Utica, 60 N. 

Y.S.2d 249. ! 

12 CJ. p 989 note 49. 

OrdJsuuLoe held not impairment of 
contract 

Okl.—Chastain v. Oklahoma City, 258 
P.2d 685, 208 Okl. 604. 

39i. U.S.—^Minneapolis St. R. Co. v. 
Minneapolis, C.C.Minn.i 189 F. 445. i 


1 40. U.S.—Shaw V. Covington, Ky., 
24 S.Ct 764, 194 U.S. 593, 48 L.Bd. 
1131, 

Lynchburg Traction & Light Co. 
V. City of Lynchburg, C-C-AVa., 16 
F.2d 768. 

Harness v. City of Bnglewood, 
D.C.C 0 I 0 ., 16 F.Supp. 140. 

12 C.jr. p 989 note 61. 

4L U.S.—^Des Moines v. Des Moines 
City R. Co., Iowa, 29 S.Ct. 668, 214 
U.S. 179, 63 LJEJd. 968. 

42. Tex.—McKenna v. City of Gal¬ 
veston, Clv.App., 113 S.W.2d 606, 
error dismissed. 

43. U.S.—American TeL, etc., Co. v. 
New Decatur, C.C.Ala., 176 F. 138. 

12 aj. p 989 note 62. 

44. U.S,—New Orleans Water-Works 
Ce. V. Louisiana Sugar Co., La., 8 
S.Ct. 741, 126 U.S. 18, 31 L.Bd. 607. 

State of Wash. v. Maricopa Coun¬ 
ty, C.C.AAriz., 152 F.2d 666, cer¬ 
tiorari denied 66 S.Ct. 900, 827 U.S. 
799, 90 L.Bd. 1024. 

D.C.—United Transport Service Emp. 
of America, CIO, ex reL Wash. v. 
National Mediation Bd., 179 F.2d 
446. 85 U.S.App.D.a 852. 

Utah.—^Fuller-Toponce Truck Co. v. 
Public Service Commission, 96 P.2d 
722, 99 Utah 28. j 
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Order held not invalid 
Utah.—Fuller-Toponce Truck Co. v. 
Public Service Commission, supra. 

46. U.S.—Williams v. Bruffy, Vfiu, 96 

U. S. 176, 183, 24 L.Bd. 716. 

HL—^Thomson v, Thomson, 127 N.B. 
882, 293 HL 684. 

43. U.S.—Grand Trunk R. Co. v. In¬ 
diana R. Commn., Ind., 31 S.Ct 637, 
221 U.S. 400, 65 L.Bd. 786. 

County commission 
Resolution of board of county com¬ 
missioners terminating valid street 
railroad franchise, was held state 
action. 

U.S.—Northern Ohio Traction & 
Light Co. v. State of Ohio ex rel. 
Pontius, Ohio. 38 S.Ct 196, 246 U.S. 
574, 62 L.Bd. 481, L.R.A1918B 866. 
Order affecting gas company 
State commission's action in order¬ 
ing gas company to continue service 
was held act of state within obliga¬ 
tion of contracts clause. 

U.S.—^Unlon Light Heat & Power Co. 

V. Railroad Commission of Com¬ 
monwealth of Kentucky, D.C.Ky., 
17 P.2d 148. 

47. U.S.—Grand Trunk R. Co. v. In¬ 
diana R. Commn., Ind., 31 S.Ct 637, 
221 U.S. 400, 55 L.Ed. 786. 

48. U.S.—Prentis V. AUantic Coast 



16 C.J.S. 

§ 280. -Judicial Decisions 

Constitutional prohibitions against Impairing the ob- 
ligation of contracts apply only to legislative and not 
to Judicial action. 

Although a number of cases, induced by a dictum 
in an early United States supreme court opinion, 
have held, in general terms, that constitutional pro¬ 
hibitions against ‘'impairing the obligation of con¬ 
tracts” are violated by a judicial decision which 


CONSTITUnONAL LAW § 280 

overrules previous decisions and thereby impairs the 
obligation of a contract under the law as construed 
when it was made,60 it is now definitely and au¬ 
thoritatively settled that such prohibitions in federal 
and state constitutions relate to legislative action 
and not to judicial decisions.®! Thus, they do not 
apply to the decision of a state court, where such 
decision does not expressly, or by necessary implica¬ 
tion, give effect to a subsequent law of the state 
whereby the obligation of the contract is impaired.62 


Line R. Co., Va., 29 S.Ct 67, 211 

U. S. 210, 68 L.Ed. 160. 

49. U.S.—Ohio L. Ins., etc., Co. v. 
Debolt, Ohio, 16 How. 416, 14 L. 
Ed. 997. 

60. U.S.—City of Watertown, S. D., 

V. Eastern Dakota Electric Co., C. 
C.A.S.D., 296 P. 832. 

12 C.J. p 990 note 66. 

3>eolBio& held not within, mle 
U.S.—Getz V. Nevada Irr. Diet., C.C. 
A^Cal., 112 P.2d 496. 

61. U.S.—^Barrows v. Jackson, Cal., 
73 S.Ct 1081, 846 U.S. 249, 97 L. 
Ed. 1686, rehearing denied 74 S.Ct 
19, 846 U.S. 841, 98 L.Ed. 861— 
Fleming v. Fleming, Iowa, 44 S. 
Ct 246, 264 U.S. 29. 68 L.Ed. 647— 
Tidal Oil Co. v. Flanagan, Okl., 44 
S.Ct 197, 263 U.S. 444, 68 L.Ed. 882 
—Columbia Ry„ Gas & Electric Co. 
y. State of South Carolina, S.C,! 
48 S.Ct 306, 261 U.S. 286. 67 L.Bd. 
629—^McCoy v. Union Elevated R. 
Co., Ill., 38 S,Ct 604, 247 U.S. 364, 
62 L.Ed. 1166, leave to file petition 
granted 88 S.Ct 681, 62 L.Ed. 1156. 

Propst y. Board of Educational 
Lands and Funds of Nebraska, D.C. 
Neb., 108 F.Supp. 467, appeal dis¬ 
missed 72 S.Ct 636, 343 U.S. 901, 96 
L.Ed. 1321, rehearing denied 72 S. 
Ct 769, 848 U.S. 937, 96 L.Ed. 1344. 
Cal.—^Happolt v. Guardian Life Ins. 
Co. of America, 208 P.2d 65, 90 
CaI.App.2d 886. 

Fla.—Corpus Juris oited in State v. 
Greer, 102 So. 739, 747, 88 Fla. 249, 
87 A.L.R. 1298. 

Ga.—^Heist v. Dunlap 4b Co., 18 S.B. 

2d 837, 193 Ga. 462. 

Idaho.—Corpus Juris dted lu Meyers 
v. City of Idaho Palls, 11 P.2d 
626, 682, 62 Idaho 81. 
m.—^Duke V. Olson, 240 IlLApp. 198. 
Ind.—^Municipal City of South Bend 
y. Blue Lines, 89 N.E.2d 489, 219 
Ind. 462. 

Minn.—State y. Hobart Iron Co., 176 
N.W. 768, 148 Minn. 457. 

Mo.—^Robinson v. Nick, 134 S.W.2d 
' 112, 345 Ma 806, transferred, see, 
186 S.W.2d 874. 236 Mo.App. 461— 
State ex reL Clark v. Shain, 119 S. 

W.2d 971, 848 Mo. 66—Gray v. 
School Diet No. 78 of Clay County, 
20 S.W.2d 667, transferred, see, 28 
S.W.2d 683, 224 Mo.App. 905. 

N.J.—Micieli V. Erie R. Co., 88 A. 

16 C,J.S.—81 


2d 586. 130 N.J.Law 448, affirmed 
37 A.2d 123, 131 N.J.Law 427. 

N.C.—State ex rel. Taylor v. Caro¬ 
lina Racing Ass'n, 84 S.E.2d 890, 
241 N.C. 80—State ex reL Summ- 
rell V. Carolina-Virginia Racing 
Ass'n, 88 S.E.2d 501, 240 N.a 614. 
Okl.—Corpus Juris quoted lu Jack- 
son V. Twin State Oil Co., 218 P. 
324, 96 Okl. 96—McCray v. MiUer, 
186 P. 1089, 1091, 78 Okl. 16. 

Pa.—Geist V. Robinson, 1 A.2d 168, 
332 Pa. 44—^Peoples-Pittsburgh 

Trust Co. V. Blickle, 199 A. 213, 330 
Pa. 398—Commissioners of Sink¬ 
ing Fund of City of Philadelphia 
V. Philadelphia, 188 Au 314, 324 Pa. 
129. 

Tenn.—Sherwin-Williams Co. y. Mor¬ 
ris, 156 S.W.2d 860, 25 Texxn.App. 
272. 

Utah.—^Fenton v. Peery Land 4b Live¬ 
stock Co., 280 P.2d 462—^Puller- 
Toponce Truck Co. v. Public Serv¬ 
ice Commission, 96 P.2d 722, 99 
Utah 28. 

48 C.J. p 212 note 60—12 CJ. p 990 
note 54. 

Xusurauoe policy 

A construction of automobile lia¬ 
bility policy in favor of insured did 
not Impair obligation of contract in 
violation of the United States con¬ 
stitution, where provisions of policy 
were uncertain or ambiguous. 

Kan.—^Elllott v. Behner, 96 P.2d 862, 
160 Kan. 876. 

Xustruotious based on decision ren¬ 
dered subsequent to date of contract 
were not objectionable as impairing 
obligation of contract. 

Cal.—^Happoldt v. Guardian Life Ins. 
Co. of America, 203 P.2d 55, 90 CaL 
App.2d 886. 

Xu Massachusetts 

(1) A number of cases have fol¬ 
lowed the rule that constitutional 
prohibitions against impairing the 
obligation of contracts relate to leg¬ 
islative action and not to Judicial 
decisions. 

Mass.—^Pizer v. Hunt, 148 N.B. 801, 
268 Mass. 821—^Duane y. Mer¬ 
chants* Legal Stamp Co., 120 N.E. 
870, 231 Mass. 161, certiorari de¬ 
nied 89 S.Ct. 888, 249 U.S. 613, 63 
L.Ed. 802. 

(2) A decision involving the con¬ 
struction of a deed so as to deter- 
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mine the title conveyed which quot¬ 
ed the statement found in Ohio Life 
Ins. 4b Trust Co. v. Debolt, 16 How., 
U.S., 416, 482, 14 L.Bd. 997, that “The 
sound and true rule is, that if the 
contract when made was valid by the 
laws of the state, as then expounded 
by all the departments of Its govern¬ 
ment, and administered in its courts 
of Justice, its validity and obligation 
cannot be impaired by any subse¬ 
quent act of the legislature of the 
state, or decision of Its courts, al¬ 
tering the construction of the law**, 
and stated that “as applied to con¬ 
tracts affecting vested property in¬ 
terests, the clearing away of errors, 
which have crept into decisions by 
overruling what has hitherto been 
said, is not infrequently treated as 
prospective in operation** may be 
construed as holding that a prior 
construction of the law, since over¬ 
ruled, may be applied to the con¬ 
struction of a deed, executed when 
such prior ruling was in force, in 
order to show the intention tne 
parties thereto. 

Mass.—^Erickson v. Ames, 168 N.E. 
70, 78, 74, 264 Mass. 436. 

52. U.S.—Fleming v. Fleming, Iowa, 
44 S.Ct. 246, 264 U.S. 29, 68 L.Ed. 
647. 

Bristow Battery Co. v. Board of 
Com’rs of Rogers County, C.C.A. 
OkL, 87 F.2d 604, rehearing denied 
88 F.2d 662, certiorari denied 61 S. 
Ct 28, 282 U.S. 848, 75 L.Ed. 748. 

McCombs V. West D.C.Pla., 68 
F.Supp. 469, affirmed, aC.A., 166 
F.2d 601. 

Fla.—State v. Greer, 102 So. 739, 88 
Fla. 249, 87 A.L.R. 1298. 

Ind.—Corpus Juris Secundum dted 
la Rouse v. Paidrick, 49 N.B.2d 
528, 633, 221 Ind. 517. 

Mass.—^Duane v. Merchants' Legal 
Stamp Co., 120 N.E. 870, 281 Mass. 
161, certiorari denied 39 S.Ct 838, 
249 U.S. 613. 63 L.Ed. 802. 

OkL—Corpus Juris quoted la McCray 
V. Miller, 186 P. 1089, 1091, 78 OkL 
16. 

12 C.J. p 990 note 67, 

Action on quantum meruit 
Decision denying broker's recovery 
of commissions on quantum meruit 
where invalid oral contract has 
been made, which overruled prior de- 
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A judgment of a court which wrongly construes a 
contract, or holds it to be of no binding force, like¬ 
wise does not come within the inhibition of such 
constitutional provisions nor does a mere change 
in judicial decision come within such prohibition, 
even though it invalidates a contract previously sus¬ 
tained or impairs the validity of a contract made in 
reliance on prior decisions.®^ The mere fact that 
the decision of the state court is against the validity 
of a contract either in whole or in part does not of 
itself present a question under the contracts clause, 
or give the federal courts jurisdiction to review the 
decision and this rule applies even where the 
decision of the state court complained of changes a 
rule of the dommon law which, by virtue of previous 
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judicial decisions, was established and in force when 
the contract was made.®® 

Although the constitutional inhibitions do not ap¬ 
ply to judicial decisions, the courts are not author¬ 
ized to violate or impair contract obligations.®^ It 
has been held that the spirit of the constitutional 
prohibition against impairment of the obligation of 
contracts should govern the courts as well as legis¬ 
lative bodies, and the court should never put its seal 
of judicial approval on any attempt to impair the 
obligation of contracts;®® and in at least one juris¬ 
diction it is held that while what is prohibited is 
legislative action the effect of which would be the 
impairment of a contract, the principle has like force 


ciaions, does not impair obligation of 
contracts. 

Wis.—^Nickoll V. 3E&acine Cloak & Suit 
Co., 216 N.W. 602, 194 Wis. 298. 
ICodifloaiioa of alimony decree 
Court's exercise of power to modi¬ 
fy alimony decree which was in ac¬ 
cord with parties* agreement did not 
violate mandate against impairment 
of obligation of contract. , 
Mich.—Eddy v. Eddy, 249 N.W. 868. 
264 Mich. 828. 

Befosal to enforoe contract which 
was opposed to public policy of for¬ 
um was not impairment of contract. 
Tenn.—Sherwin-Williams Co. v. Mor¬ 
ris, 156 S.W.2d 850, 25 TenmApp. 
272. 

Separate maintenance decree 
Nevada divorce decree was not in¬ 
valid as impairing obligation of al¬ 
leged contract evidenced by Califor¬ 
nia decree of separate maintenance, 
since divorce extinguished subject 
matter forming basis of separate 
maintenance action. 

Nev.—^Herrick v. Herrick, 25 P.2d 
878, 55 Nev. 69. 

63. Mo.—Guillod V. Kansas City 
Power & Light Co., 11 S.W.2d 
1086, 821 Mo. 686, transferred, see, 
18 S.W.2d 97, 224 Mo.App. 882. 

54. XJ.S.—Morton v. Dardanelle Spe¬ 
cial School Dist. No. 16 of Tell 
Covinty, aC»A.Ark., 121 F.2d 428, 
certiorari denied 62 S.Ct. 106, 314 
XJ.S. 655, 86 L.Ed. 625, rehearing 
denied 62 S.Ct 178, 314 XJ.S. 711, 
86 L.Ed. 667, rehearing denied 62 
S.Ct 868, 814 U.S. 718, 86 L.Ed. 
568. 

Okl.—McCray v. Miller, 186 P. 1089, 
78 OkL 16. 

Bank stodholder’s liabUlty 
Federal and state court decisions, 
construing statutes respecting stock¬ 
holders’ liability to defunct banks* 
creditors, did not create contract 
which cotQd not be. substantially 
changed by subseqiuent decision of 
court of jcompetent jurisdicUon. 


HI.—^Kingston v. Old Nat. Bank of 
Centralia, 194 N.E. 218, 359 HL 192. 
Ohaage of ooastruetioiL 
Changes of construction by the 
courts in their interpretation of the 
terms and obligations of contracts 
are not within the inhibition of con¬ 
stitutional prohibitions against im¬ 
pairment of the obligation of con¬ 
tracts. 

HL—^B^ingston v. Old Nat. Bank of 
Centralia, supra. 

65. U.S.—Tldal Oil Co. v. Flanagan, 
OkL, 44 act 197, 263 U.S. 444, 68 
UEd. 882. 

12 C.J. p 990 note 58. 

66. Okl.—Corpus ITnrls guoted in 
McCray v. Miller, 186 P. 1089, 1091, 
78 Okl. 16, 

12 C.J. p 990 note 59. 

67. U.S.—State of Wash. v. Mari¬ 
copa County, C.C.A-Ariz., 162 F.2d 
656, certiorari denied 66 S.Ct 900, 
827 U.S. 799, 90 L.Ed. 1024—Miller 
V. Mangus, C.C«A.Utah, 126 F.2d 
607, reversed on other grotmds 63 
act 182 , 817 U.a 178, 87 L.Bd. 
169, rehearing denied 63 S.Ct 482, 
817 U.S. 712, 87 L.Ed. 667—Coriell 
V. Morris White, Inc., C.C.A.N.T., 
54 F.2d 255, certiorari denied Na¬ 
tional Surety Co. v. Coriell, 62 S. 
Ct. 578, 286 U.S. 553, 76 L.Ed. 1288, 
reversed on other grounds 68 S. 
Ct 678, 289 U.S. 426, 77 L.Bd. 1800, 
88 AuL.B. 1281. 

Ill.—^Laln V. Metropolitan Life Ins. 
Co., 54 N.E.2d 786, 822 ULApp. 648, 
reversed on other grounds 58 N.B. 
2d 687, 388 IlL 576. 

Ky.—^Drane v. Weston, 126 S.W.2d 
722, 276 Ky. 810. 

Mich,—^Byjelich v. John Hancock 
Mut Life Ins. Co., 86 N,W.2d 212, 
324 Mich. 54—^Metzen v. Depart¬ 
ment of Hevenue, 17 N.W.2d 860, 

^ 310 Mich. 622. 

Mo.—National Bank of Commerce in 
St Louis V. Francis, 246 S.W. 826, 
296 Mo. 169, certiorari denied 48 S. 
Ct 862, 261 U.S. 618, 67 L.Bd. 
829. 


Alimony decree baaed on agreement 
of parties 

Agreement of parties regarding 
payment to wife for support of mi¬ 
nor children, incorporated in divorce 
decree, could not be reduced on hus¬ 
band's motion to modify decree, 
since such action would imp Afy ob¬ 
ligation of contract 
Ohio.—Campbell v. Campbell, 188 N. 

B. 800, 46 OhloApp. 197. 

Contract held not Impaired 

(1) Where company issued partici¬ 
pating certificates against property 
placed in trust under agreement au¬ 
thorizing the trustees to sell the 
property on failure of the company 
to meet its obligations to the certifi¬ 
cate holders, a decree directing the 
pledging of the trust estate to se¬ 
cure a loan to pro rate among the 
certificate holders so as to prevent 
the forced sale of the trust estate at 
less than its real value did not im¬ 
pair the certificate holders contract, 
the decree merely seeking to enforce 
the obligation of the contract in an 
effective manner. 

Mo.—Selgle v. First Nat. Co., 90 S. 
W.2d 776, 838 Mo. 417, 106 AL.R. 
181. 

(2) Other contracts. 

U.S.—^Toole County Irr. Dist. v. 

Moody, O.C.A.Mont, 125 F.2d 498, 

certiorari denied 62 S.Ct. 1281, 816 
U.S. 690, 86 L.Ed. 1762, rehearing 
denied 68 S.Ct. 24, 317 U.S. 704, 

87 L.Ed. 662—Getz v. Edinburg 
Consol. Independent School Dist, 

C. C.ATex., 101 F.2d 784, certiorari 

dismissed 60 S.Ct 68, 308 U.S. 

628, 84 L.Ed. 524. 

Lovell v. Dulac Cypress Co., D.C. 
La., 31 F.Supp. 919, affirmed, C.C.A, 
117 F.2d 1, certiorari denied 62 S. 
Ct 182, 314 U.S. 672, 86 L.Bd. 637,. 
and Dulac Cypress Co. v. Lovell, 
62 S.Ct 182, 814 U.S. 672, 86 L.Ed. 
587, rehearing denied 62 S.Ct 299, 
814 .U.S. 718, 86 L.Bd. 668. 

58. U.S.—U. S. ex rel. Vermont Inv. 
Co. V. City of Cocoa, D.C.Fla., 17 
F.Supp. 59. 
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when invoked in relation to judicial action and the 
courts have no power to alter or impair the obliga¬ 
tion of contracts.59 

A judicial decision changing the settled construc¬ 
tion of a statute as declared by the highest court of 
the state is regarded by some authorities as equiva¬ 
lent to a change in the statute itself, and therefore 
as a law impairing the obligation of contracts 
made in reliance on the previous construction.^® 
This view, however, after a good deal of confu¬ 
sion in the decisions,has been repudiated by the 
United States supreme court,®^ and, although one 
acquiring vested rights under one construction of 
a state law may not be deprived of them by a sub¬ 
sequent decision overruling the prior decision, as 
appears in Courts § 194, the rule has been estab¬ 
lished that even a decision of the highest court of 
a state overruling a previous decision construing a 
statute and declaring void a contract made in reli¬ 
ance on the previous decision does not constitute a 
law impairing the obligation of contracts,®® and 
where it does not give effect to a law impairing the 
obligation of contracts such decision does not violate 
the contract clause of the federal Constitution.®^ 


Cases of the United States supreme court in ap¬ 
parent conflict with' this view are explained on the 
theory that they were cases originating in the fed¬ 
eral courts, and jurisdiction having been acquired on 
other grounds, the supreme court, in the exercise of 
its coordinate jurisdiction to construe the state law, 
chose to follow the earlier rather than the later 
decisions of the state courts as the correct exposition 
of the law;®® or that they were cases in which a 
statute had been passed subsequently to the contract 
involved which it was held by a state court of last 
resort impaired it, in which case the United States 
supreme court accepts the meaning put on the im¬ 
pairing statute by the state court as authoritative, 
but it is the statute enforced by the state through 
its courts which impairs the contract, not the judg¬ 
ment of the court;®® or that they were cases in 
which the United States supreme court held, in de¬ 
termining whether a state law impaired a contract, 
that it must decide for itself whether there was a 
contract and whether the law as enforced by the 
state court impairs it;®^ or that they were cases in 
which the judgment of the state court of last re¬ 
sort seemed from its opinion merely to be a re- 


69. Pa.—^Farber v. Perklomen Mut 
Ins. Co., 88 A.2d 776, 870 Pa. 480— 
Boos V. Fairy Mills, 5 A.2d 569, 334 
Pa. 805—^Meehan v, Connell Aniiira- 
cite Mining Co., 178 A. 833, 818 
Pa. 481—^Philadelpbia Trust Co. v. 
Korthumberland County Traction 
Co., 101 A. 970. 258 Pa. 152—Galey 
V. Guffey, 94 A. 238, 248 Pa. 528. 

Provident Life & Trust Co. v. 
Seamans, 43 Pa.Co. 648, 

Goldberg v. Wyoming Weaving 
Co., Com.Pl., 35 Luz.Leg.Beg. 247. 

60. U.S.—^Versluls v. Town of Has¬ 
kell, C.aA.OkL, 164 F.2d 985—Hann 
V. City .of Clinton, Okl., ex reL 
Schuetter, CC.AuOkL, 131 F.2d 978. 

City of Enid ex rel. Versiuis v. 
Bobinson, D.COkL, 89 F.Supp. 923. 

Md.—^Levin v. Baltimore & O. B. Co., 
17 A.2d 101, 179 Md. 126. 

. Micb.—Gcntzler v. Smith, 31 N.W.2d 
668, 320 Mich. 894. 

N.Y.—^People ex rel. Rice v. Graves, 
278 N.Y.S. 682, 242 App.Div. 128, 
affirmed 200 N.B. 288, 270 N.Y. 498, 
certiorari denied 56 S.Ct. 953, 298. 
U.S. 683, 80 L.Bd. 1403. 

McKee v. McKee, 89 N.Y.S.2d 
859, 179 Misc. 617, affirmed 45 N. 
Y.S.2d 117, 266 App.Div. 992, ap¬ 
peal denied 46 N.Y.S.2d 98, 267 App. 
Dlv. 807, appeal dismissed 57 N.E. 
2d 837. 293 N.Y. 758. 

12 C.J. p 990 note 60. 

61. TJ.S.—^Louisiana v. Pilsbury, La., 
105 U.S. 27.8, 26 L.Bd. 1090. 

12 C.J. p 991 note 61. 

62. U.S.—Central Land Co. v. Laid- 


ley, W.Va., 16 S.Ct. 80, 159 U.S. 
103, 40 L.Ed. 91. 

63- U.S.—^Fleming v. Fleming, Iowa, 
44 S.Ct 246, 264 UlS. 29, 68 L.Bd. 
647. 

Morton v. Dardanelle Special 
School Dist No. 15 of Yell County, 
C.C.A.Ark., 121 P.2d 423, certiorari 
denied 62 S.Ct 106, 314 U.S. 655, 
86 L.Ed. 525, rehearing denied 62 
S.Ct 17, 814 U.S. 711, 86 L.Bd. 667, 
rehearing denied 62 S.Ct 358, 814 
U.S. 718, 86 L.Bd. 668. 

Hill V. Elizabeth City, D.CN.C., 
291 F. 194, affirmed, CCJL, 298 F. 
67. 

Fla.—State v. Greer, 102 So. 739, 88 
Fla. 249, 37 A.L.R. 1298. 

UL—Corpus JUris quoted iu Prall v. 
Burckhart 132 N.E. 280, 289, 299 
Ill. 19, 18 A.L.B. 992. 

12 C,J. p 991 note 63—15 C.J. p 960 
note 30. 

Workmen’s oompensatloa remiedy 
Overruling of remedy afforded em¬ 
ployee by commission of appeals* 
construction of Workmen's Compen¬ 
sation Act was not impairment of 
obligation of contract because rela¬ 
tionship of employee and insurance 
carrier was contractual. 

Tex.—Casparis v. Fidelity Union 
Casualty Co., Tex., ClvApp., 65 S. 
W.2d 404, error refused. 

64. Cal.—^In re Los Angeles County 
Pioneer Soc., 257 P.2d 1, 40 Cal.2d 
852, certiorari denied 74 S.Ct. 139, 
346 U.S. 888, 98 L.Ed. 392, rehear¬ 
ing denied 74 S.Ct 306, 846 U.S. 928, 
98 L.Bd. 420; - ^ 
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Fla.—State v. Greer, 102 So. 789, 
88 Fla. 249, 37 A.L.R. 1298. 

65. U.S.—Tidal Oil Co. v. Flanagan, 
OkL, 44 S.Ct 197, 268 U.S. 444, 68 L. 
Ed. 382. 

Ill.—Corpus dTurls quoted ia Prall v. 
Burckhart 132 N.E. 280, 289, 299 
lU. 19, 18 A.L.B. 992. 

12 C.J. p 991 cote 64. 

Taxation for bonded indebtedness 
In determining whether certain 
territory was within the territorial 
limits of a municipality for tAT levy¬ 
ing purposes to pay for an issue of 
municipal bonds, when a state court 
had declared such territory not to be 
within such limits, the federal court 
has refused to follow the state court 
and declared that ’*A state judicial 
decision can no more impair the con¬ 
tract, in question than can a legisla¬ 
tive act” 

U.S.—^Brown-Crummer Inv, Co. v. 
Town of North Miami, D.C.Fla., 11 
F.Supp. 73, 76. 

66. U.S.—Tidal Oil Co. v. STanagan, 
Okl., 44 S.Ct. 197, 199, 263 U.S. 444, 
68 L.Ed. 382. 

67. ”It often happens that a law of 
the state constitutes part of the con¬ 
tract and to make the constitutional 
inhibition effective, this court (Unit¬ 
ed States Supreme Court) must exer¬ 
cise an independent judgment in de¬ 
cking as to the validity and con¬ 
struction of the law and the exist¬ 
ence and terms of the contract” 

U.S.—Tidal Oil Co. V. Flanagan, su¬ 
pra. 
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versa! of a previous construction by it of a statute 
upon the faith of which the contract had been 
made, but in fact the judgment merely gave effect 
to an existing subsequent statute impairing the ob¬ 
ligation of the contract which was thus a law passed 
in violation of the constitutional prohibition.®* 

A court order requiring the execution of a deed 
and assignment conveying dower rights does not 
impair the obligation of a separation agreement set¬ 
tling the property rights of the parties, within the 
prohibition of the constitutional provision against 
impairment of contract.®* 

A decision overruling a former decision does not 
impair any contract rights in a contract executed 
prior to the execution of the overruled decision in 
violation of constitutional prohibitions against im¬ 
pairment of the obligation of contracts;^® nor does 
a court order continuing a convicted defendant’s 
recognizance in force after sentence impair the ob¬ 
ligation of the recognizance where it was executed 
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while the statute authorizing such a continuance 
was in forceJl 

§ 281. Exercise of Police Power 

Constitutional prohibitions against Impairment of 
the obligation of contracts do not prevent contracts from 
being subject to legislation enacted by the state In the 
proper exercise of Its police power. 

The constitutional prohibition against impairing 
the obligation of contracts is not an absolute one 
and is not to be read with literal exactness like a 
mathematical formula.^* Such provisions are re¬ 
stricted to contracts which respect property, or 
some object of value, and confer rights which may 
be asserted in a court of justice, and have no ap¬ 
plication to statutes relating to public subjects with¬ 
in the domain of the general legislative power of the 
state, and involving the public rights and public 
welfare of the entire community affected by 
They do not prevent a proper exercise by the state 
of its police power^^ by enacting regulations rea- 


ea TJ.S.—Tidal Oil Co. V. Flanagan, 
supra. 

69. Kan.—^Fischer v. Leach, 258 P. 
296, 124 Kan. 97, certiorari denied 
Leach v. Fischer, 48 S.Ct 21S, 276 

U. S. 618, 72 L.Fd. 734. 

7a Okl.—McCray v. MUler, 186 P. 
1089, 78 Okl. 16. 

71. Ill.—People V. Ottman, 187 N.m 
470, 858 IIL 427. 

72. tr.S.—^Home Building & Loan 
Ass*n V. Blaisdell, Minn., 54 S.Ct. 
231, 290 ir.S. 898, 78 UKd. 418, 88 
A.L.R. 1481. 

Ariz.—American Federation of Labor 

V. American Sash & Door Co., 189 
P.2d 912, 67 Ariz. 20, affirmed 69 
S.Ct. 258, 260, 836 U.S. 638, 98 L. 
Fd. 222, 6 A.L.R.2d 481. 

Ark.—Sewer Improvement Dist. No. 
1 of Wynne v. Delinquent Lands, 
68 S.W.2d 80, 188 Ark. 738. 

Fla.—Shavers v. Duval County, 78 
So.2d 684. 

Neb.—CorpTis Jtuds Secnadum dtsd 
in Clough V. North Central Gas 
Co., 84 N.W.2d 862, 871, 160 Neb. 
418, rehearing denied 86 N.W.2d 
578, 151 Neb. 75. 

N.T.—^People, by Van Schalck, v. Ti¬ 
tle & Mortgage Guarantee Co. of 
Buffalo, 190 N.F. 153, 264 N.Y. 69. 
Blastioity permitted 

Constitutional prohibition against 
impairment of obligation is not al¬ 
ways strictly applied, but there is 
a certain amount of elasticity per¬ 
mitted to fit circumstances. 

N.J.—^In re North Jersey Title Ins. 
Co., 184 A. 420, 120 N.J.l}q. 148, 
affirmed 187 A. 146, 120 N.J.Ba. 
608. 

73. Neb.—Corpcui Jliris Seouadiun 
dted in Clough v« North Central 


Gas Co., 84 N.W.2d 862, 871, 160 
Neb. 418, rehearing denied 86 N.W. 
2d 678, 161 Neb. 76. 

N.C.—^Farmers* Banking & Trust Co. 
of Tarboro v. Edgecombe County, 
144 S.E. *619, 196 N.a 48. 

74. U.S.—East N. Y. Sav. Bank v. 
BAhn, N.Y., 66 S.Ct 69, 826 U.S. 
280, 90 L.Bd. 84, 160 A.L.R. 1279— 
Veix V. Sixth Ward Building & 
Loan Ass'n of Newark, N.J., 60 S. 
Ct 792, 310 U.S. 32, 84 L.Ed. 1061. 

City of Tulsa, Okl. v. Midland 
Valley R. Co., C.CJLOkl., 168 F.2d 
252. 

Lee Optical of OkL v. William¬ 
son, D.aOkl., 120 F.Supp. 128— 
First Nat. Ben. Soc. v. Garrison, 
D.CLCal., 58 F.Supp. 972, affirmed, 
C.C.A., 166 F.2d 622—In re Dur- 
band, D.C.Iowa, 8 F.Supp. 68. 

Ala.—Smith v. Penn Mut Life Ins. 
Co., 14 So.2d 690, 244 Ala. 610— 
First Nat Bank v. Jaffe, 196 So. 
108, 289 Ala. 667. 

Cal.—Ex parte Barmore, 168 P. 60, 
174 Cal. 286, L.ItA.1917D, 688. 

Ex parte Lawrence, 181 P.2d 27, 
56 Cal.App.2d 491. 

Ballarini in Behalf of Lodge 1327, 
Intern. Ajss'n of Machinists, Pro¬ 
duction & Aeronautical Workers v. 
Schlage Lock Co., 226 P.2d 771, 100 
CalJVpp.2d Supp. 859. 

Fla,—Miami Bridge Co. v. Railroad 
Commission, 20 So.2d 866, 165 Fla. 
866, certiorari denied 65 S.Ct 1405, 
825 U.S. 867, 89 L.Ed. 1987—Ma- 
hood V. Bessemer Properties, 18 So. 
2d 775, 164 Fla. 710, 168 A.L.R. 1199 
—^Tampa Northern R. Co. v. City 
of Tampa, 107 So. 864, 91 Fla. 241. 

lU.—City of Chicago v. Washingtoni¬ 
an Home of Chicago, 124 N.E. 416, 
289 DL 206, 6 A.L.R. 1684. 
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Ind.—^Lutz V. New Albany City Plan 
Commission, 101 N.E.2d 187, 230 
Ind. 74. 

Kan.—Mizer v. Kansas Bostwick Irr. 
Dist No. 2, 239 P.2d 370, 172 Kan. 
167, appeal dismissed 72 S.Ct 1063, 
348 U.S. 964, 96 L.Ed. 1366. 

La.—State ex rel. Porterie v. Walm- 
sley, 162 So. 826, 188 La. 189, ap¬ 
peal dismissed Board of Liquida¬ 
tion V. Board of Com'rs of Port 
of New Orleans, 66 S.Ct 141, 296 
U.S. 640, 80 L.Ed. 884, rehearing 
denied Board of Liquidation, City 
Debt of New Orleans v. Board of 
Com'rs of Port of New Orleans, 66 
S.Ct 246, 296 U.S. 668, 80 L.Ed. 
478. 

McGee v. Police Jury of Caddo 
Parish, App., 66 So.2d 408, affirmed 
78 So.2d 424, 226 La. 471, followed 
in McCrary v. P. J. of C. P., 73 So. 
2d 431, 226 La. 489, and Tuggle v. 
P. J. of Webster Parish, 73 So.2d 
481, 226 La. 490. 

Me.—^Baxter v. Waterville Sewerage 
Dist, 79 A.2d 686, 146 Me. 211. 

Md.—^Howard Sports Dally v. Weller, 
18 A.2d 210, 179 Md. 356. 

Mass.—Attorney General v. Pruden¬ 
tial Ins. Co. of America, 39 N.E.2d 
664, 810 Mass. 762—^In re Opinion 
of the Justices, 169 N.E. 55, 261 
Mass. 623. 

Minn.—^Paron v. City of Shakopee, 32 
N.W.2d 608, 226 Minn. 222, 2 A.L.R. 
2d 1227. 

Miss.—Superior Oil Co. v. Foote, 69 
So.2d 85, 214 Miss. 867, 37 A.L.R.2d 
416, suggestion of error overruled 
69 So.2d 844, 214 Miss. 857. 

N.J.—Veix V, Seneca Building & Loan 
Aiss'n of Newark, 19 A.2d 219, 126 
N.J.Law 814, 138 A.L.R. 1486. 

N.Y.—Application of Cohen, 66 N.T. 
S.2d 837, 269 APP.Div. 256— Schmidt 
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sonably necessary to secure the health, safety, i munity, even though contracts may thereby be af- 
morals, comfort, or general welfare of the com- J fected,^^ since such matters cannot be placed by 


V. Wolf Contraotlngr Co., 56 N.T.S. 
2d 162, 269 App.Div. 201. followed 
in Van Grorder v. Blngrhamton State 
Hospital, 55 N.T.S.2d 847, 269 App. 
Div. 798, Marowski v. Socony-Vacu¬ 
um on Co., 55 N.Y.S.2d 847, 269 
App.Div. 798, and Knoob v. Deon 
Neon Service Corp., 55 N.T.S.2d 
848, 269 App.Div. 798; appeal de- 
nied Schmidt v. Wolf Contracting 
Co.. 67 N.T.S.2d 261, 269 App.Div. 
870, appeal denied 63 N.E.2d 709, 
294 N.T. 978, and affirmed 65 N.B.2d 
668, 295 N.T. 748. 

Bopelewski v. Blelickl, 99 N.Y.S. 
2d 701, 197 Misc. 882—^Huperschmid 
V. Globe Brief Case Corp., 58 N.Y. 
S.2d 71, 185 Misc. 748. 

Gilpin V. Mutual Life Ins. Co. of 
N. Y., 64 N.Y.S.2d 436, reversed on 
other grounds 66 N.Y.S.2d 831, 271 
App.Div. 499, motion denied 84 N. 
E.2d 328, 298 N.Y. 861, reversed 86 
N.B.2d 737, 299 N.Y. 263, motion 
denied 96 N.R2d 407. 301 N.Y. 731 
—Tilton V. City of Utica. 60 N.Y.S. 
2d 249. 

Ohio.—City of Akron v. Public Utili¬ 
ties Commission, 78 N.E.2d 890, 
149 Ohio St 847. 

AJlen V. Shaker Heights Savings 
Ass’n, 39 N.B.2d 747. 68 Ohio App. 
445. 

Okl.—^Anderson-Prichard Oil Corp. v. 
Corporation Commission, 241 P.2d 
363, 205 Okl. 672, appeal dismissed 
72 S.Ct. 662, 342 U.S. 938, 96 L.Ed. 
698—Croxton v. State, 97 P.2d 11. 
186 Okl. 249. 

Pa.—Zeuger Milk Co, v. School Diet 
of Pittsburgh, 6 A.2d 885, 834 Pa. 
277—^Beaver County Building & 
Loan Ass’n v. Winowich, 187 A. 
921, 323 Pa. 483. 

Scranton Electric Co. v. School 
Dist, of Avoca, Com.Pl., 36 Luz. 
Leg.Reg. 369—^Borough of Red 
Lion V. Windsor, Quar.Sess., 67 
York Leg.Rec. 25. 

Va.—^Haughton v. Lankford, 62 S.B. 
2d 111, 189 Va. 183. 

Wash.—State v. Dexter, 202 P.2d 906, 
32 Wa8h.2d 551, 13 A.L.R.2d 1081, 
affirmed Dexter v. State of Wash¬ 
ington, 70 S.Ct 147, 838 U.S. 863, 
94 L.Ed. 529. 

75. U.S.—East N. Y. Sav. Bank v. 
Hahn. N.Y., 66 S.Ct 69, 826 U.S. 
230, 90 L.Bd. 84, 160 A.L.R. 1279— 
Faitoute Iron & Steel Co. v. City of 
Asbury Park, N.J., 62 S.Ct 1129, 
316 U.S. 602, 86 L.Bd. 1629—Veix v. 
Sixth Ward Building & Loan Ass’n 
of Newark, N.J.. 60 S.Ct 792. 310 
U.S. 82, 84 L.Bd. 1061—Pittsburgh 
& S. Coal Co. V. State of Louisiana, 
La., 16 S.Ct 459, 166 U.S. 690, 89 L. 
Ed. 544. 

City of Tulsa, Okl. v. Midland 
Valle> R. Co., aCAuOkL, 168 P.2d 
252—Taylor v. Brown, Em.App., 137 


F.2d 654, certiorari denied 64 S.Ct 
194, 820 U.S. 787, 88 L.Bd. 478. 

Lee Optical of Okl. v. Williamson, 
D.aOkl., 120 F.Supp. 128—U. S. v. 
Friedman, D.C.Iowa, 89 F.Supp. 967 
—American Federation of Labor v. 
Watson, D.C.Fla., 60 F.Supp. 1010, 
reversed on other grounds 66 S.Ct. 
761, 327 U.S. 582, 90 L.Ed. 873— 
In re Auto Electric Repair & Parts 
Co., D.C.Ky., 41 F.Supp. 8—^Btenk- 
ler V. Farm & Home Savings & 
Loan Ass'n, D.C.Mo., 6 F.Supp. 610, 
appeal dismissed, C.C.A., 78 F.2d 
999. 

Marcus Brown Holding Ca v. 
Feldman, D.C.N.Y., 269 F. 306, af¬ 
firmed 41 S.Ct 466, 256 U.S. 170, 
65 L.Ed. 877. 

Ala.—^First Nat Bank v. Jaffe, 196 
So. 103, 239 Ala. 567. 

Ariz.—^American Federation of Labor 
V. American Sash & Door Co., 189 
P.2d 912, 67 Ariz. 20, affirmed 69 S. 
Ot 268, 260. 835 U.S. 538, 93 L.Ed. 
222, 6 A.L.R.2d 481. 

Ark.—^Reiman v. Rawls, 68 S.W.2d 
470, 188 Ark, 983—Sewer Improve¬ 
ment Dist No. 1 of Wynne v. De- 
llnQuent Lands, 68 S.W.2d 80, 188 
Ark. 738. 

Cal.—Caminetti v. Pacific Mut Life 
Ins. Co. of California. 139 P.2d 908, 
22 Cal.2d 344, certiorari denied Neb- 
lett V. Caminetti, 64 S.Ct 428, 820 

U. S. 802, 88 L.Ed. 484. 

Castleman v. Scudder, 186 P.2d 

36, 81 Cal.App.2d 737—Roach v. 
Hostetter, 119 P.2d 749, 48 Cal.App. 
2d 376—^Ex parte Lasswell, 36 P.2d 
678, 1 CaLApp.2d 183—^Bent Bros. 

V. Campbell, 281 P. 717, 101 CaL 
App. 456. 

State Bonded Audit Bureau v. 
Pomona Mut Building & Loan 
Ass*n, 98 P.2d 829, 37 Cal.App.2d 
Supp. 765. 

Fla—^Miaml Bridge Co. v. Railroad 
Commission, 20 So.2d 856, 155 Fla 
866, certiorari denied 65 S.Ct 1406, 
326 U.S. 867, 89 L.Ed. 1987—HUls- 
borough County v. Bregenzer, 10 
So.2d 498. 161 Fla 747. 

Ill.—City of Chicago v. Chicago & N. 

W. Ry. Co., 122 N.B.2d 553, 4 lU. 
2d 307—^Town of Cheney’s Grove v. 
VanScoyoc, 191 N.E. 289, 857 IlL 
62—State Public Utilities Commis¬ 
sion V. City of Quincy, 126 N.E. 374, 
290 Ill. 360—Schiller Plano Co. v. 
Illinois Northern Utilities Co., 128 
N.E. 631, 288 Ill. 680. 

Ind.—Clason v. State, 17 N.E.2d 92, 
214 Ind. 630, 121 A.L.R. 726, af¬ 
firmed Clason V. State of Indiana, 
59 S.Ct 609, 306 US. 439, 83 L.Ed. 
858—^Finerty v. State ex reL School 
City of Gary, 12 N.E.2d 941—State 
V. Lewis, 120 N.B. 129, 187 Ind. 664. 

Union Traction Co. of Indiana v. 
City of Muncie, 133 N.E. 160, 80 
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f IndJ^pp. 260—Carl Hagenbeck & 
Great Wallace Show" Co. v. Randall, 
126 N.B. 601. 76 Ind.App. 417. 
Iowa—^Des Moines Joint Stock Land 
Bank of Des Moines v. Nordholm, 
253 N.W. 701, 217 Iowa 1319—.ffiStna 
Ins. Co. V. Chicago Great Western 
R. Co., 180 N.W. 649, 190 Iowa 487, 
16 A.L.R. 249. 

La—Crichton v. Lee, 26 So.2d 229, 
209 La 661—^Higginbotham v. City 
of Baton Rouge, 183 So. 168, 190 
La 821, affirmed 69 S.Ct 705, 306 
US. 635, 83 L.Ed. 968, rehearing 
denied 69 S.Ct 831, 307 U.S. 649, 83 

L. Ed. 1529. 

Me.—^Baxter v. Watervllle Sewerage 
Dist, 79 A.2d 586, 146 Me. 211. 
Mich.—City of Bcorse v. Peoples 
Community Hospital Authority, 58 
N.W.2d 169, 336 Mich. 490—Metro¬ 
politan Funeral System Ass’n v. 
Forbes, 49 N.W.2d 181, 331 Mich. 
185. 

Minn.—Western States Utilities Co. 

V. City of Waseca, 66 N.W.2d 256. 
Miss.—Wagley v. Colonial Baking 
Co., 45 So.2d 717, 208 Miss. 816, 
suggestion of error overruled 46 
So.2d 925. 

Neb.—^Placek v. Edstrom, 37 N.W.2d 
203, 151 Neb. 225, certiorari denied 
70 S.Ct 248, 338 U.S. 892, 94 L.Ed. 
548. 

N.J.—^Brookchester, Inc., Section 1 v. 
Ligham, 111 A.2d 737, 17 N.J. 460 
—^Lakewood Exp. Service v. Board 
of Public Utility Com’rs, 61 A.2d 
730, 1 N.J. 45, 7 A.L.R.2d 1359. 

Veix V. Sixth Ward Building & 
Loan Ass’n of Newark, 8 A.2d 360, 
123 N.J.Law 356, affirmed 60 S.Ct 
792, 810 U.S. 32, 84 L.Bd. 1061— 
Bucsi V. Longworth Building & 
Loan Ass’n, 194 A. 867, 119 N.J. 
Law 120, appeal dismissed 59 S.Ct. 
154, 306 US. 665, 83 L.Ed. 431— 
Hourigan v. North Bergen Tp., 172 
A. 193, 786, 118 N.J.Law 143. 

Savings Investment & Trust Co. 
V. Associated Bankers Title & 
Mortgage Guaranty Ca, 192 A. 584, 
122 N.J.Ea. 96. 

Sbrolla v. Hess, 43 A.2d 498, 23 
N.J.Misc. 229, affirmed 44 A.2d 86, 
24 N.J.Misa 261—^McSweeney v. 
Equitable Trust Co., 198 A. 629, 16 
N.J.Misc. 198. 

N.M.—Green v. Town of Gallup, 120 
P.2d 619, 46 N.M. 71—Mitchell v. 
City of Roswell, 111 P.2d 41, 46 N. 

M. 92. 

N.Y.—^In re Matson, 58 N.B.2d 601, 
293 N.Y. 476—Shepherd v. Mt Ver¬ 
non Trust Co., 199 N.E. 201, 269 

N. Y. 234—Guttag v. Shatzkin, 130 
N.E. 929, 280 N.Y. 647—People ex 
reL Durham Realty Corporation v. 
La Fetra, 130 N.E. 601, 230 N.Y. 
429, 16 Ai.L.R.. 152—People ex rel. 
Brixton Operating Corporation v. 
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contract beyond tile power of the 

La Tetra, 130 K.B. $01, 280 N.T. 
429» 16 152, error dismissed 

42 act. 47, 257 U.S. 666, 66 LuBd. 
424. 

City Bank Farmers Trust Co. ▼. 
Caples Co., 95 N.T.S.2d 225, 276 
App.I>iv. 428—Application of Co¬ 
hen, 65 N.T.S.2d 837, 269 App.Dlv. 
256. 

City of Homester v. Public Serv¬ 
ice Commission, 88 N.T.S.2d 436, 
192 Misc. 38, affirmed 89 N,Y.S.2d 
545, 275 App.Dlv. 172, affirmed 96 
N‘.B.2d 192, 301 N.T. 801—Cohen v. 
Freedman, 58 N.T,S.2d 154, 185 
Misc. 848—Kuperschmid v. Globe 
Brief Case Corp., 58 N.T.S.2d 71, 
185 Misc. 748—^Twentieth Century 
Associates v. Waldman, 58 N.Y.S. 

, 2d 612, 184 Misc. 24, affirmed 63 
N.B.2d 177, 294 N.Y. 571, 162 A-L. 
B. 197, appeal dismissed 66 S.Ct. 
492, 326 U.S. 696. 90 Li.E]d. 410, and 
66 S.Ct 493, 826 U.S. 697, 90 LuBd. 
410—Kaelin v. Michelson, 26 N.Y.S. 
2d 944, 176 Misc. 636—FeUows v. 
Sejrmour, 18 N.Y.S.2d 803, 171 Misc. 
883, reversed on other grrounds 19 
N.T.S.2d 960, 269 App.Dlv. 966— 
People V. Brooklyn Garden Apart¬ 
ments. 10 N:Y.S.2d 169 Misc. 
610, reversed on other grounds 16 
N.T.S.2d 890, 268 App.Dlv. 161. re¬ 
versed on other grounds 28 N.B.2d 
877, 283 N.T. 878—Kuenzll v. Stone, 
182 N.Y.S. 680, 112 Misc. 125. 
N.C.-i^tate V. Whitaker, 46 S.B.2d 
860, 228 N.a 352, affirmed Whitaker 
V. State of North Carolina, 69 S. 
Ot 251, 260, 885 U.S. 625, 93 L.Bd. 
212, 6 A.Li.R.2d 478. 

Ohio.—City of Akron ▼. Public Utili¬ 
ties Commission, 78 N.B.2d 890, 149 
Ohio St. 347. 

Standard “Tote” Ina v. Ohio 
State Racingr Commission, Com.Pl., 
121 N.B.2d 468. 

OkL—^Board of Regrents of Okl. Agr. 
Colleges V. Updegraff, 287 P.2d 181, 
206 OkL 801, reversed on other 
grounds Wieman v. UpdegrcUC, 78 
act. 215, 844 U.S. 183, 97 UBd. 
216—Orozton v. State, 97 P.2d 11, 
186 OkL 249—Chicago, R. L & P. 
Ry. Co. V. Taylor, 192 P. 349, 79 
142. 

Fa,—Agostin v. Pittsburgh Steel 
Foundry Corp., 47 A.2d 680, 854 
Pa. 643—Zeuger Milk Co. v. School 
Dist of Pittsburgh, 6 A.2d 886, 884 
Pa. 277. 

Commonwealth v. Moore, 5 
ZMst & Co. 738. 

R.I.—^Creditors* Service Cor];>oration 

T. Cummings, 190 A. 2, 57 R.I. 291. 
Tex,— Murphy v. PhUlips, Clv.App., 

62 aw.2d 404, appeal dismissed 
72 S,W.2d 92, 128 Tex. 408, answer 
conformed to Guardian Trust Co. 
y. Turner, ClvA.pp., 78 S,W:2d 
1047. 

W.'Fa.—^McCIlntie v. Dunbar Liand 
COm 88 aB.2a 598, 127 W.Va. 464 


State to regulate I and control ther 

168 A.1..R. 1086—Public Service 
Commission v. Bterpers Ferry & 
Potomac Bridge Co., 171 S.B. 760, 
114 W.Va. 291, certiorari denied 
Harpers Ferry & Potomao Bridge 
Co. V. Public Service Conunission 
of West Virginia, 54 S.Ct 628, 292 
U.S. 624, 78 D.Bd. 1479. 

Wls.—Oorpus Jails oited in La Crosse 
Rendering Works v. City of La 
Crosse, 286 N.W. 893, 899, 281 Wis, 
488. 

Arbitanary restraint only prohibited 
Constitutional provisions against 
impairing obligation of contracts 
prohibits only arbitrary restraint and 
impairment of contract, not immuni¬ 
ty from reasonable regulations to 
safeguard public interest. 

Ky.—Milner v. Gibson, 61 S.W.2d 278, 
249 Ky. 694. 

Ohaage of publio polioy 
An exercise of public policy by a 
state cannot be resisted because of 
conduct or contracts done or made 
on the faith of former exercises of 
the policy on the ground that the 
later exercise thereof deprives per¬ 
sons of property or invalidates those 
contracts. 

U.S.—Thornton v. Duffy, Ohio, 41 S. 
Ct 137, 254 U.S. 361, 65 L.BdL 804. 

P etentiiijifttloii of pablio enuiergpexicsr 

(1) There is implied, though not 
expressed, within the federal Consti¬ 
tution a reservation of the police 
power to the state which is superior 
to all specific provisions of that con¬ 
stitution and which may be called 
into play in periods of great public 
emergency, and when so called, the 
police power may temporarily only 
suspend exercise of the specific pow¬ 
ers or prohibition of the Constitu¬ 
tion against state impairing obliga¬ 
tion of contracts. 

Ariz.—^PouQuette v. O’Brien, 100 P.2d 
979, 66 Ariz. 248. 

Me,—Watervllle Realty Corporation 
V. City of Bastpopt, 8 A.2d 898, 186 
Me. 309. 

N.T.—Bast N. Y. Sav. Bank r. Hahn, 

59 N.B.2d 626, 298 N.T. 622, affirm¬ 
ed 66 S.Ct. 69, .826 U.S. 280, 90 L. 
Bd. 84, 160 A,L.R. 1279. 

(2) Bmergency legislation under 
police power in general see supra 9 
196. 

Seono^o Interests 
State’s economic interests may Jus¬ 
tify exercise of police power for pro¬ 
motion of general welfare, notwith¬ 
standing intei^erence with contracts. 
U.S.—Velx V. Sixth Ward Building & 
Loan Ass'n of Newark, N.J,, 60 S. 
Ct. 792, 810 U.S. 32, 84 L.Bd. 1061 
—Home Building & Loan Ass’n v. 
BlalsdeU, Minn,, ,64 S.Ct. 281, 290 
U.S. 898, 78 L.Bd, -41S, 88 A.L,R. 
1481. 

CaL--State Bonded Audit Bureau v. 
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Pomona Mut. Building & Loan 
Ass’n, 98 F.2d 829, 37 Cal.App.2d 
Supp. 765. 

Fla.—^Hillsborough County v. Bregen- 
zer, 10 So.2d 498, 151 Fla. 747— 
State ex rel. Municipal Bond & In¬ 
vestment Co. V. Knott, 154 So. 143, 
114 Fla. 120. 

Iowa—^Des Moines Joint Stock Land 
Bank of Des Moines v. Nordholm, 
253 N.W. 701, 217 Iowa 1819. 

N.T.—^People, by Van Schaick v. Ti¬ 
tle & Mortgage Guarantee Co. of 
Buffalo, 190 N.B. 163, 264 N.Y. 69. 
Wyo.—Oorpus Juris Seomidtini cited 
la Alamo Drainage Dist. v. Board 
of County Com'rs, 148 P.2d 229, 
238, 60 Wyo. 177. 

Xjoglslative dlsoretloiL 
A state legislature has wide dis¬ 
cretion in determining what is neces¬ 
sary as an exercise of police power 
to protect the general welfare of the 
people, and, so far as constitutional 
issue is concerned, the power of the 
state when otherwise Justified is not 
diminished because a private con¬ 
tract may be affected. 

U.S.—Bast N. T. Sav. Bank v. Habw, 
N.Y., 66 S.Ct. 69, 826 U.S. 230, 90 
L.Bd. 84, 160 A.L.R. 1279. 

Not limited to physical causes 
Power of state to give temporary 
relief from enforcement of contracts 
in the presence of disaster exists 
when the urgent public need demand¬ 
ing such relief is produced by eco¬ 
nomic causes as well as from physi¬ 
cal causes such as fire, flood, or 
earthoiuake. 

U.S.—Home Building 6b Loan Ass’n 

V. Blaisdell, Minn., 54 S.Ct 231, 290 
U.S. 898, 78 LuBd. 413, 88 A.L.R. 
1481. 

N.Y.—Sabatinl v. Andrews, 276 N.Y. 
S. 502, 243 App.Dlv. 109. 

7®, U.S.—Guaranty Trust Co. of 
New York v. Henwood, Mo„ 69 S. 
Ct 847, 807 U.S. 247, 83 L.B<L 1266 
—Chemical Bank & Trust Co. v. 
Henwood, Mo., 69 S.Ct 847, 307 U.S. 
247, 88 L.Bd. 1266—Dillingham v. 
McLaughlin, N.Y., 44 S.Ct 362, 264 
U.S. 870, 68 UBd. 742. 

Philadelphia Coke Co. v. Bowles, 
Bm.App„ 189 P.2d 849—Taylor v. 
Brown, l^App., 137 F.2d 664, cer¬ 
tiorari denied 64 S.Ct 194, 320 U.S. 
787. 88 L.Bd. 478. 

Walton V. City of Atlanta, D.C 
Ga., 89 F.Supp. 809, modified OLA, 
180 F.2d 148, set aside on other 
grounds 181 F.2d 693, certiorari 
denied 71 S.Ct 66, 840 U.S. 828, 95 
LuBd. 604—Woods v. Cobleigh, D. 
C.N.H., 75 F.Supp. 126—Henderson 
Co. V. Thompson, D.CTex., 14 F. 
Supp. 828, affirmed 67 S.Ct 447, 300 
U.S. 268, 81 L.Bd. 682. 

AJa.—City of Mobile v. Merchants 
Nat Bank of Mobile, 88 So.2d 457, 
250 Ala. 159. 
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In accordance with the rule that the state may 
not divest itself by contract or otherwise of its 
police power,one state legislature caimot by any 
agreement bind itself or its successors not to exer¬ 
cise the police power of the state.78 The reserva¬ 
tion of essential attributes of sovereign power is read 
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into contracts as a postulate of the legal order.7® 
All contracts are made with reference to the possible 
exercise of the police power of the government 
and with the possibility of such legislation as an 
implied term of the law thereof and whether 
made by the state itself,*^ by municipal corpora- 


Cal.—^Roaclx ▼. Hostetter, IIS P.2d 
749, 48 Cal.App.2d 375. 

Ill.—City of Chicago v. Chicago & NT. 
W. Ry. Co., 122 N‘.E.2d 668, 4 I11.2d 
807, 

lift.—State ex rel, Porterle v. Walms- 
ley, 162 So. 826, 887, 183 La. 189, 
appeal dismissed Board of Liquida¬ 
tion V. Board of Com'rs of Port of 
New Orleans, 66 S.Ct 141, 296 U.S. 
640, 80 L.iB}d. 884, rehearing denied 
Board of Liquidation, City Debt of 
New Orleans v. Board of Com’rs of 
Port of New Orleans, 66 S.Ct. 246, 
296 U.S. 663, 80 L.Bd. 478. 

N.BC.—^Trustees of Phillips Exeter 
Academy v. Exeter, 27 A2d 669, 
90 N.H. 472. 

N.J.—^Brookchester, Inc., Section 1 
▼, Llgham, 111 A.2d 787, 17 N.J. 
460. 

Bucsi V. Longworth Building & 
Loan ALSs'n, 194 A 867, 119 N.J. 
Law 120. 

Rocker v. Cardinal Building & 
Loan Aiss*n of Newark, 179 A 667, 
18 N.J.Mlsc. 897, affirmed Rocker 
V. Cardinal Building & Loan Ass’n 
of City of Newark, 194 A 866, 119 
N.XLaw 134. 

N.T.—Belden v. City of Niagara 
Falls, 245 N.T.S. 610, 280 App.Dlv. 
601. 

Tilton ▼. City of Utica, 60 N.T.S. 
2d 249—^Ullman Realty Co. v. Ta- 
mur, 186 N.T.S. 612. 

Ohio.—City of Akron v. PubUc Utili¬ 
ties Commission, 78 N.E.2d 890, 149 
Ohio St. 347. 

Okl.—^Board of Regents of OkL A^gr. 
Colleges V, Updegralf, 237 P.2d 131, 
206 OkL 301, reversed on other 
grounds Wieman v. UpdegralC, 73 
S.Ct. 216, 844 U.S. 188, 97 L.Ed. 
216. 

77. See supra | 179. 

78. CaL—BaUarlnl in Behalf of 
Lodge 1327, Intern. Ass'n of Ma¬ 
chinists, Production & Aeronautical 
Workers v. Schlage Lock Co., 226 
P.2d 771, 100 Cal.App.2d Supp. 869. 

I1L-—<State Public Utilities Commis¬ 
sion V. City of Quincy, 125 N.E. 
374, 290 Ill. 860. 

Ind.—^Unlon Traction Co. of Indiana 
V. City of Muncie, 136 N.E. 160, 
80 IndApp. 260. 

La—Higginbotham v. City of Baton 
Rouge, 188 So. 168, 190 La 821, 
affirmed 69 S.Ct. 706, 806 U.S. 686, 
83 Xi.Ed. 968, irehearlng denied 69 
S.Ct. 881, 807 U.S. 649, 88 L.Ed. 
1629. 

N.J.—Corpus JTctxls Seonndum cited 
in A P. Smith Mfg. Co. v; Barlow, 


97 A2d 186, 196, 26 N.J.Super. 106, 
affirmed 98 A2d 681, 18 N.J. 145, 
certiorari denied 74 S.Ct. 107, 846 

U. S. 861, 98 L.Bd. 373. 

Bucsi V. Longworth Building & 
Loan Ass’n, 194 A 857, 119 N.J. 
Law 120. 

Rocker v. Cardinal Building & 
Loan Ass’n of Newark, 179 A 667, 
13 N.J.Mlsc. 397, affirmed Rocker 

V. Cardinal Building & Loan Ass’n 
of City of Newark, 194 A 865, 119 
N.J.Law 184. 

Vt.—Town of Waterbury v. Central 
Vermont Ry. Co., 108 A 423, 93 
Vt 461. 

12 C.J. p 991 note 67. 

79- U.S.—Wright v. Union Central 
Life Ins. Co., Ind., 68 S.Ct 1026, 
804 U.S. 602, 82 L.Ed. 1490. 

In re Maier Brewing Co., D.C. 
Cal., 38 F.Supp. 806. 

Cal.—Castleman v. Scudder, 186 P.2d 
36, 81 CalApp.2d 737—Phelps v. 
Prussia 141 P.2d 440, 60 CalApp. 2 d 
782. 

State Bonded Audit Bureau v. 
Pomona Mut Building & Loan 
Ass’n, 98 P.2d 829, 87 CaLApp.2d 
Supp. 766. 

Mass.—^Boston Elevated Ry. Co. v. 

Com., 39 N.E.2d 87, 810 Mass. 528. 
N.T.—Peopla by Van Schaick v. Ti¬ 
tle & Mortgage Guarantee Co. of 
Buffalo, 190 N.E. 163, 264 N.T. 69. 
OkL—Natural Gas Pipe Line Co. of 
America v. Panoma Corp., 271 P.2d 
864, reversed 75 S.Ct 676, 849 U.S. 
44, 99 L.Bd.-- 

80. U.S.—East N. T. Sav. Bank v. 
Hahn, N.T., 66 S.Ct 69, 826 U.S. 
230, 90 L.Ed. 84, 160 AL.R 1279— 
Faitoute Iron & Steel Co. v. City 
of Asbury Park, N.J., 62 S.Ct 1129, 
816 U.S. 602, 86 L.Ed. 1629—State 
of Indiana ex reL Anderson v. 
Brand, Ind., 58 S.Ct 448, 308 U.S. 
96, 82 L.Ed. 686, 113 AL.R. 1482, 
rehearing denied 68 S.Ct 641, 803 
U.S. 667, 82 L.Ed. 1123, conformed 
to 13 N.E.2d 956, 214 Ind. 847— 
Home Building & Loan Ass’n v. 
Blaisdell, Minn., 64 S.Ct 281, 290 
U.S. 898, 78 L.Ed. 418, 88 AUR 
1481. 

De Eorwin v. First Nat Bank of 
Chicago, C.AI1L, 179 F.2d 847, cer¬ 
tiorari denied Pratt v. De Korwln, 
70 S.Ct 1026, 389 U.S. 982, 94 L. 
Ed. 1886, 70 S.Ct 1026, two cases, 
389 U.S: 982, 94 L.Ed. 1386, De 
Korwin v. First Nat Bank of Chi¬ 
cago, 70 S.Ct 1028, 889 U.S. 982, 94 
L.Ed. 1886, and Koch v. Korwin, 
70 S.Ct 1028, 889 U.S. 982, 94 L. 
Ed. 1886. 
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Lee Optical of OkL v. Williamson, 
D.aOkl., 120 F.Supp. 128. 

Ala.—Garrett v. Colbert County 
Board of Education, 50 So.2d 276, 
26 Ala. 86. 

CaL—Mott V. aine, 258 P. 718, 200 
CaL 434. 

Castleman v. Scudder, 186 P.2d 
86, 81 Cal.App.2d 787—^Roach v. 
Hostetter, 119 P.2d 749, 48 CaL 
App.2d 876. 

Ballarini in Behalf of Lodge 1327, 
Intern. Ass’n of Machinists, Pro¬ 
duction & Aeronautical Workers v. 
Schlage Lock Co., 226 P.2d 771, 100 
Cal.App.2d Supp. 869. 

Fla.—Southern Utilities Co. v. City 
of Palatka, 99 So. 286, 86 Fl€u 688, 
affirmed 46 aCt 488, 268 U.S. 232, 
69 L.Ed. 930. 

La.—Crichton v. Lee, 26 So.2d 229, 209 
La. 661. 

Me.—^Baxter v. Watervllle Sewerage 
Dist, 79 A2d 686, 146 Me. 211— 
Elsemore v. Inhabitants of Town 
of Hancock, 18 A2d 692, 137 Me. 
248—^In re Guilford Water Co.’s 
Service Rates, 108 A 446, 118 Me. 
867. 

N.J.—City of Newark v. Charlton 
Holding Co., 74 A2d 641, 9 N.J. 
Super. 433. 

Veix V. Seneca Building & Loan 
Ass’n of Newark, 19 A2d 219, 126 
N.J.Law 814, 133 AL.R. 1496. 

N.T.—^Black River Regulating Dist. 
V. Adirondack League Club, 121 N. 
E.2d 428, 307 N.T. 476—Sliosberg 
V. New Tork Life Ins. Co., 156 N.E. 
749, 244 N.T. 482. 

Kuperschmid v. Globe Brief Case 
Corp., 58 N.T.S.2d 71, 186 Misc. 
748. 

Ullman Realty Co. v. Tamur, 186 
N.T.S. 612. 

Ohio.—City of Akron v. Public Util¬ 
ities Commission, 78 N.E.2d 890, 
149 Ohio St. 347. 

Okl.—State ex rel. Roth v. Water- 
field, 29 P.2d 24. 167 OkL 209. 

Not an impairment 
“That the government may be re¬ 
quired, in times of public stress, so 
to legislate as to nullify private con¬ 
tracts, is an implied term of the law 
of every contract, so that such legis¬ 
lation, if enacted, does not impair 
the obligation of the contract within 
the meaning of the limitation.” 

N.T.—Sliosberg v. Now York Life Ins. 

Co., 166 N.E. 749, 756, 244 N.T. 482. 
8L U.S.—^Barlow v. A P. Smith Mfg. 
Co., N.J., 74 S.Ct. 107, 346 U.S. 
861, 98 L.Ed. 873. 

Walton V. City of Atlanta, D.C. 
Ga., 89 F.Supp. 809, modified on 
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tions,®2 or by individuals or private corporations,*® with, or othemise affected by, subsequent stat- 
they cannot extend to defeat legitimate govern- utes*® enacted in a bona fide and appropriate exer- 
ment authority,but are subject to be interfered 


cfther grounds, C.A., 180 F,2d 148, 
set aside on other grounds 181 F. 
2d 693, certiorari denied 71 S.Ct. 
56, 340 U.S. 823, 95 LuEd. 604. 

CaL—Alameda County v. Janssen, 106 
P.2d 11, 16 Cal.2d 276, 180 A.L..II. 
1141. 

ni.—State Public Utilities Commis¬ 
sion V. City of Quincy, 125 N.B. 
374, 290 Ill. 360—Corpus Juris cited 
ia Hite V. Cincinnati, L & W. R. 
Co., 119 N.E. 904, 906, 284 Ill. 297. 
Eau.—^Mizer v. Kansas Bostwick Irr. 
Bist. No. 2, 239 P.2d 370. 172 Kan. 
167, appeal dismissed 72 S.Ct. 1053, 
348 U.S. 954, 96 Lr.Ed. 1365. 

N.T.—Corpus Juris cited in Bowen 
V. City of Schenectady, 240 N.T.S. 
784, 788. 136 Misc. 307, aJfirmed 246 
N.T.S. 913, 231 App.Div. 779. 

Pa.—^Zeuger Milk Co. v. School Dlst. 
of Pittsburgh, 5 A.2d 885, 334 Pa. 
277. 

Corpus Juris quoted in Common¬ 
wealth V. Moore, 5 Pa.Dist & Co. 
738, 740. 

12 C.J. p 991 note 68. 

82. IlL—State Public Utilities Com¬ 
mission V. City of Quincy, 126 N. 
B. 374, 290 IlL 360—Corpus JUris 
dted in Hite v. Cincinnati, I. & W. 

R. Co., 119 N.B. 904, 905, 284 IlL 
297. 

Ind.—^Unlon Traction Co. of Indiana 

V, City of Muncie, 188 N.B. 160, 80 
Ind.App. 260. 

Me.—^Baxter t. Waterville Sewer 
Dist, 79 A2d 586, 146 Me. 211. 

Mo.—Southwest Missouri R. Co. v. 
Public Service Commission, 219 S. 

W. 380, 281 Mo. 52. 

N.J.—A P. Smith Mfg. Co. v. Bar- 
low, 97 A2d 186, 26 NJ.Super. 106, 
affirmed 98 A.2d 581, 18 N.J. 145, 39 
AIi.R2d 1179, certiorari denied 
Barlow v. A P. Smith Mfg. Co., 74 

S. Ct 107, 846 U.S. 861, 98 L.Bd. 373. 
N.T.—Corpus Juris cited in Bowen 

V. City of Schenectady, 240 N.T.S. 
784, 788, 136 Misc. 307, affirmed 246 
N.T.S. 913, 231 App.Div. 779. 
Ohio.—City of Akron v. Public Utili¬ 
ties Commission, 78 N.B.2d 890, 149 
Ohio St 347. 

Pa.—^Metropolitan Edison Co. v. Pub¬ 
lic Service Commission, 191 A 678, 
127 Pa-Super. 11—Corpus Juris 
quoted in Commonwealth v. Moore, 
5 Pa.Dist. & Co. 788, 740. 

12 C.J. p 992 note 69. 

83« U.S.—Canadian River Gas Co. v. 

TerrelL D.C.Tez., 4 F.Supp. 222. 
D.C.—Sakls V. U. S., D.C, 108 F.Supp. 
292. 

IlL—State Public Utilities Commis¬ 
sion V. City of Quincy, 125 N.EL 
874, 290 IlL 360—Corpus Juris dted 
m Hite y. Cincinnati, I. & W. R. Co., 
119 N.B. 904, 906, 284 DL 297, 


Ind.—Carl Hagenbeck & Great Wal¬ 
lace Show Co. V. Randall, 126 N.B. 
601, 76 Ind.App. 417. 

Iowa.—^Des Moines Joint Stock Land 
Bank of Des Moines v. Nordholm, 
263 N.W. 701, 217 Iowa 1319. 

Ky.—Milner v. Gibson, 61 S.W.2d 273, 
249 Ky. 594. 

Me.—^Baxter v. Waterville Sewerage 
Dist, 79 A2d 686, 146 Me. 211. 

N.J.—A P. Smith Mfg. Co. v. Bai^ 
low, 97 A2d 186, 26 N.J.Super. 106, 
affirmed 98 A2d 681, 13 N.J. 146, 
39 AL.R.2d 1179, certiorari denied 
Barlow v. A P. Smith Mfg. Co., 74 
act. 107, 346 U.S. 861, 98 L.Bd. 873. 

McSweeney v. Eauitable Trust 
Co., 198 A 629, 16 N.J.Misc. 193. 

N.T.—Greenspan v. Bast 83rd Street 
Realty Corp.. 7 N.T.S.2d 727, 169 
Misc. 363, affirmed 10 N.T.S.2d 688, 
266 App.Div. 666—Corpus Juris dt¬ 
ed in Bowen v. City of Schenectady, 
240 N.T.S. 784, 788, 136 Misc. 807, 
affirmed 246 N.T.S. 913, 231 App. 
Dlv. 779. 

Ohio.—Akron v. Public Utilities Com¬ 
mission, 78 N.B.2d 890, 149 Ohio St 
847. 

Pa.—^Metropolitan Edison Co. v. Pub¬ 
lic Service Commission, 191 A 678, 
127 Pa.Super. 11. 

Corpus Juris quoted in Common¬ 
wealth V. Moore, 6 Pa.Dlst & Co. 
738, 740. 

12 C.J. p 992 note 70. 

Contraot under revlsable ordinance 
Individuals cannot abridge the po¬ 
lice power by contracts made under 

an ordinance subject to revision war 

der such power. 

Mo.—City of Pulton v. Public Service 
Commission of Missouri, 204 S.W. 
886, 276 Mo. 67, error dismissed 40 
act 342, 251 U.a 646, 64 L.Bd. 408. 

84. CaL—^Ballarini in Behalf of 
Ltodge 1327, Intern. Ass*n of Ma¬ 
chinists, Production & Aeronautical 
Workers v. Schlage Lock Co., 226 P. 
2d 771, 100 CaLApp.2d Supp. 859. 

Fla.—Southern Utilities Co. v. City 
of Palatka, 99 So. 236, 86 Fla. 588, 
affirmed 45 S.Ct 488, 268 U.a 232, 

69 L.Bd. 980. 

Neb.—Placek v. Edstrom, 37 N.W.2d 
208, 161 Neb. 226, certiorari denied 

70 act 243, 338 U.S. 892, 94 L.Ed. 
648. 

renn.—Liles v. Creveling, 268 aW. 
625, 151 Tenn. 61. 

85. U.a— Veix v. Sixth Ward Build¬ 
ing & Loan Ass'n of Newark, N.J., 
60 act 792, 310 U.S. 82, 84 L.Ed. 
1061—^Edgar A Levy Leasing Co. 
v. SiegeL N.T., 42 S.Ct 289, 268 U. 
a 242, 66 LuEd. 695. 

State of N. T. v. Gebhardt C.CA. 
N.T., 161 F.2d 802—St Paul Fire & 
Marine Ins. Co. v. Eldracher, C.CA. 
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Mo., 33 F.2d 675, certiorari denied 
50 act 86, 280 U.S. 604, 74 LBd. 
649. 

Lee Optical of Okl. v. Williamson, 
D.aOkL, 120 F.Supp. 128. 

St Paul & Tacoma Lumber Co. 
V. Northern Pac. Ry. Co., D.C 
Wash., 296 P. 749, reversed on oth¬ 
er grounds Northern Pac. Ry. Co. 
V. St Paul & Tacoma Lumber Co., 
C.C.A, 4 F.2d 359, appeal dismissed 
St Paul & Tacoma Lumber Co. v. 
Northern Pac. Ry. Co., 46 S.Ct 106, 
269 U.S. 535, 70 L.Bd. 399. 

Ala.—Garrett v. Colbert County Bd. 

of Bd., 50 So.2d 275, 255 Ala. 86. 
CaL—Mott V. Cline, 253 P. 718, 200 
CaL 434. 

Castleman v. Scudder, 185 P.2d 
36, 81 CaLApp.2d 737—Phelps v. 
Prussia, 141 P.2d 440, 60 CaLApp. 
2d 732. 

Fla—^McConville v. Ft Pierce Bank 
& Trust Co., 135 So. 392, 101 Fla. 
727. 

IlL—Schiller Plano Co. v. Illinois 
Northern Utilities Co., 123 N.B. 
631, 288 IlL 680—Corpus Juris cited 
In Hite v. Cincinnati, I. & W. R. Co., 
119 N.E. 904, 905, 284 IlL 297. 
Iowa—^Des Moines Joint Stock Land 
Bank of Des Moines v. Nordholm, 
263 N.W. 701, 217 Iowa 1319. 

Kan.—^Mizer v. Kansas Bostwick Irr. 
Dlst No. 2, 239 P.2d 370, 172 Kan. 
157, appeal dismissed 72 S.Ct 1153, 
843 U.S. 964, 96 L.Bd. 1366. 

Ky.—Milner v. Gibson, 61 S.W.2d 273, 
249 Ky. 694. 

La—Crichton v. Lee, 25 So.2d 229, 
209 La 661. 

Ma—Elsemore v. Inhabitants of 
Town of Hancock, 18 A2d 692, 187 
Me. 248. 

Minm—^Paron v. City of Shakopee, 32 
N.W.2d 603, 226 Minn. 222, 2 AL.R 
2d 1227. 

N.J.—A P. Smith Mfg. Co. v. Barlow, 
97 A2d 186, 26 N.J.Super. 106, af¬ 
firmed 98 A2d 681, 18 N.J. 145, 39 
AL.R.2d 1179, certiorari denied 
Barlow v. A P. Smith Mfg. Co., 74 

S. Ct 107, 346 U.S. 861, 98 L.Ed. 373. 
Veix V. Seneca Building & Loan 

Ass’n of Newark, 19 A2d 219, 126 
N.J.Law 314, 133 AL.R. 1496. 

N.T.—Sliosberg v. New Tork Life 
Ins. Co., 165 N.B. 749, 244 N.T. 
482. 

Corpus Juris cited in Bowen v. 
City of Schenectady, 240 N.T.S. 784, 
788, 136 Misc. 307, affirmed 246 N. 

T. S. 913, 231 App.Div. 779—Ull- 
mann Realty Co. v. Tamur, 185 N. 
T.& 612, 118 Misc. 538. 

Pa—^Burke v. Bryant 128 A 821, 
283 Pa 114. 

R.L—Creditors' Service Corporation 
T, Cummings, 190 A 2, 57 R.L 29L 
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cise of the police power,*® and do not, by reason I any immunily from suck legislation,*^ regardless 
of the contracts clause of the constitution, enjoy I of whether the legislative action affects contracts 


Tenn.—Sherwin-Williams Co. v. Mor- 
ris» 166 S.W.2d 360, 26 Tenn.App. 
272. 

Vt.—^Town of Waterbury v. Central 
Vermont Ry. Co., 108 A. 428, 93 Vt 
461. 

Contracts clothed with pnbllc interest 
U.S.—^American Federation of Labor 
V. Watson, D.C.Fla., 60 F.Supp. 
1010, reversed 66 S.Ct 761, 327 U. 

S. 682, 90 L.Bd. 873. 

Ohio.—City of Akron v. Public Utili¬ 
ties Commission, 78 N.l).2d 890, 
149 Ohio St 347. 

Pa.—^Elsenhart v. Pennsylvania Milk 
Control Board, 190 A. 405, 125 Pa. 
Super. 483. 

86. U.S.—State of Indiana ez reL 
Anderson v. Brand, Ind., 58 S.Ct 
448. 803 U.S. 95. 82 L.Ed. 686, 118 

A. L.R. 1482, reheariniT denied 58 
S.Ct 641. 303 U.S. 667, 82 L.Bd. 
1128, mandate conformed to 13 NT. 

B. 2d 955, 214 Ind. 847. 

State of K. T. v. Gebhardt, C.C. 
AN.T.. 151 F.2d 802. 

Walton V. City of Atlanta, D.C 
Ga., 89 F.Supp. 809, modified on oth¬ 
er grounds, CA.. 180 F.2d 148, set 
aside on other grounds 181 F.2d 698, 
certiorari denied 71 S.Ct 66, 840 U. 
S. 823, 95 L.Bd. 604. 

Cal.—Phelps v. Prussia, 141 P.2d 440, 
60 Cal.App.2d 782. 

Ill.—Oorpns Juris cited in Hite v. 
Cincinnati, I. & W. R. Co., 119 N.B. 
904, 906, 284 Ill. 297. 

Ind.—Bruck v. State ex rel. Money, 
91 N.B.2d 849, 228 Ind. 189. 

Iowa.—^Des Moines Joint Stock Land 
Bank of Des Moines v. Nordholm, 
253 N.W. 701, 704, 217 Iowa 1319. 
Kan.—^Dey v. Knights and Ladies of 
Security. 218 P. 1066. 

Me.—^Waterville Realty Corporation 
V. City of Bastport, 8 A.2d 898, 136 
Me. 309. 

Miss.—^Wagley v. Colonial Baking Co., 
46 So.2d 717, 208 Miss. 816, sug¬ 
gestion of error overruled 46 So.2d 
925. 

N.J.—A. P. Smith Mfg. Co. v. Bar- 
low. 97 AL.2d 186, 26 N.J.Super. 106, 
amrrned 98 A2d 581, 13 N.J. 146, 
89 A.Lt.R.2d 1179, certiorari denied 
Barlow v. A, P, Smith Mfg. Co., 74 
S.Ct. 107, 346 U.S. 861, 98 L.Bd. 
873. 

Bucsl V. Longworth Building & 
Loan A8S*n, 194 A. 867, 119 N.J. 
Law 120. 

Sbrolla ▼. Hess, 43 A2d 498, 28 
N.J.Mi8C. 229, affirmed 44 A.2d 86. 
24 N.J.Mlsc. 261. 

N.Y.—^Twentieth Century Associates 
V. Waldman, 68 N'.B.td 177, 294 N.Y. 
671, 162 A.L.R. 197, appeal dis¬ 
missed 66 act 492, 826 U.S. 696, 90 
L.Bd. 410, and 66 S.Ct 493, 326 U.S. 
697, 90 L.Bd. 410—People, by Van 
Schaick, ▼. Title & Mortgage Guar¬ 


antee Co. of Buffalo, 190 N.B. 153, 
264 N.Y. 69. 

City Bank Farmers Trust Co. v. 
Caples Co., 96 N.Y.S.2d 226, 276 
App.Div. 428—Welsel v. Hagdahl 
Realty Co., 271 N.Y.S. 629. 241 App. 
Div. 314, followed in Russell v. 
Wolf, 271 N.Y.S. 639, 24 App.Div. 
876, motion granted 196 N.B. 224, 
266 N.Y. 611. 

Fellows V. Seymour, 13 N.Y.S.2d 
803, 171 Misc. 833, reversed on oth¬ 
er grounds 19 N.Y.S.2d 960, 259 App. 
Div. 966—Corpus Juris cited in 
Bowen v. City of Schenectady, 240 
N.Y.S. 784, 788, 186 Misc. 807, af¬ 
firmed 246 N.Y.S. 918, 281 App.Div. 
779. 

Ohio.—City of Akron v. Public Utili¬ 
ties Commission, 78 N.B.2d 890, 149 
Ohio St 847. 

Okl.—Croxton v. State, 97 P.2d 11, 
186 Okl. 249—State ex rel. Roth v. 
Waterfield, 29 P.2d 24, 167 Okl. 
209. 

Pa.—In re Philadelphia Blec. Co., 43 
A2d 116, 852 Pa. 457. 

R.I.—Creditors* Service Corporation 
V. Cummings, 190 A. 2. 

Tenn.—Corpus Juris Secundum cited 
in Sherwin-Williams Co. v. Mor¬ 
ris, 166 S.W.2d 360, 362, 26 Tenn. 
App, 272. 

Utah.—^Riggins v. District Court of 
Salt Lake County, 61 P.2d 645, 89 
Utah 183. 

Seasonable measures toward lesriti- 
mate end 

U.S.—^Trelgle v. Acme Homestead 
Ass*n, La., 56 S.Ct 408, 411, 297 
U.S. 189, 80 L.Ed. 675, 101 A.L.R. 
1284, followed in Sokolsky v. Equi¬ 
table Homestead Ass*n, 160 So. 646, 
181 La. 970, Trelgle v. Thrift Home¬ 
stead Ass’n, 160 So. 646, 181 La. 
971, Trelgle Sash Factory v. Con¬ 
servative Homestead Ass’n, 160 So. 
647, 181 L€u 972, Trelgle Sash Fac¬ 
tory V. Union Homestead Ass’n, 160 
So. 647, 181 La. 973 and Mitchell v. 
Conservative Homestead Ass’n, 160 
So. 648, 181 La. 973, rehearing de¬ 
nied Trelgle v. Acme Homestead 
Ass’n, 66 S.Ct. 687, 297 U.S. 728, 
80 L.Bd. 1010, Trelgle v. Thrift 
Homestead Ass’n, 56 S.Ct. 587, 297 
U.S. 728, 80 L.Ed. 1010, Trelgle 
Sash Factory v. Conservative 
Homestead Ass'n, 56 S.Ct. 587, 297 
U.S. 728, 80 L.Bd. 1010, Treigle Sash 
Factory v. Union Homestead Ass’n, 
66 S.Ct 688, 297 U.S. 728, 80 L.Bd. 
1010, and Mitchell v. Conservative 
Homestead Ass’n, 56 S.Ct. 588, 297 
U.S. 728, 80 L.Bd. 1010. 

Ala.—Garrett v. Colbert County Bd. 
of Ed.. 60 So.2d 275, 256 Ala. 86. 

Cal.—Castleman v. Scudder, 185 P.2d 
35, 81 Cal.App.2d 737. 

State Bonded Audit Bureau v. 
Pomona Mut. Building & Loan 
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Ass’n. 98 P.2d 829, 87 CalApp.2d 
Supp. 765. 

Fla.—^Mahood v. Bessemer Properties, 
18 So.2d 775, 154 Fla. 710, 163 A.Lu 
R. 1199. 

La.—Crichton v. Lee, 25 So.2d 229, 205 
La. 561. 

N.Y.—^Twentieth Century Associates 
V. Waldman, 63 N.B.2d 177, 294 N. 

T. 671, 162 AL.R. 197, appeal dis¬ 
missed 66 S.Ct. 492, 326 US. 696, 
90 L.Ed. 410, and 66 S.Ct. 493. 326 

U. S. 697, 90 L.Ed. 410. 

N.C.—^Victory Cab Co. v. Shaw, 69 S. 
B.2d 673, 232 N.C. 188—State v. 
Whitaker, 45 S.E.2d 860, 228 N.C. 
862, affirmed Whitaker v. State of 
North Carolina, 69 S.Ct. 251, 260. 
885 U.S. 525, 93 L.Ed. 512, 6 A.L. 
R.2d 473. 

Not for protectlou of Individuals 
It is only when the general wel¬ 
fare, the interests of the public as 
distinguished from those of individ¬ 
uals, will be protected that the right 
of contract may be limited by a gen¬ 
eral exercise of the police power. 
U.S.—^Home Building & Loan Ass’n 

V. Blaisdell, Minn., 54 S.Ct. 231, 290 
U.S. 398, 78 L.Ed. 413, 88 A.L.R. 
1481. 

Cal.—^People v. Holder, 199 P. 832, 
53 CaLApp. 45. 

Betermination of validity of a stat¬ 
ute consists in balancing the burden 
placed on the individual or corpora¬ 
tion on the one hand against the 
benefits which will accrue to the pub¬ 
lic as a whole on the other, and, if 
the benefit to the public outweighs 
the burden on the individual, the 
statute is a valid exercise of the 
police power. 

Cal.—State v. Marin Municipal Water 
Dist., Ill P.2d 661, 17 CaL2d 699. 
Xhvalld exercise of power 

Statute requiring building contrac¬ 
tors to hold moneys received under 
the contract in trust for the payment 
of laborers and materialmen. 

Cal.—^People v. Holder, 199 P. 832, 
68 Cal.App. 45. 

S7. U.S.—Bast N. Y. Says, Bank v. 
Hahn, N.Y., 66 S.Ct. 69, 826 U.S. 
230, 90 L.Ed. 34, 160 A.L.R. 1279. 

Canadian River Gas Co. v. Ter¬ 
rell, D.C.Tex., 4 F.Supp. 222. 

Ala—Corpus JUrls cited in Hard v. 
State ex rel. Baker, ]t54 So. 77, 81, 
228 AJa 617. 

Ark.—Sewer Improvement Dist. No. 
1 of Wynne v. Delinquent lAands, 

68 S.W.2d 80, 188 Ark. 738. 

CaL—Caminetti v. Pacific Mutual Life 
Insurance Co. v. California 139 P. 
2d 908, 22 Cal.2d 344, certiorari de¬ 
nied 64 S.Ct. 428, 320 U.S. 802, 88 
L.Bd. 484—Carpenter v. Pacific Mut. 
Life Ins. Co. of California 74 P.2d 
761, 10 Cal. 2d 307, certiorari denied 

69 S.Ct 61, 305 U.& 562, 83 LJSd. 
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incidentally, or directly or indirectly.^^ Ordinances 
enacted by municipal corporations within the scope 
of the police power lawfully delegated to them are 
likewise valid notwithstanding such ordinances af¬ 
fect contracts previously made by such corpora¬ 
tions,89 or by individuals or private corporations.^® 

This rule is not only reasonable, but necessary. 


since a rule to the contrary would enable individ¬ 
uals, by their contracts, to deprive the state of its 
sovereign power to enact laws for the public wel- 
ware.^®* In at least one jurisdiction, however, par¬ 
ticular constitutional provisions in force therein 
are construed to prohibit legislation, even under the 
police power, which directly impairs the obligation 
of contracts,®^ and it is only where impairment of 


854. affirmed 59 S.Ct. 170. 305 U.S. 
297. 83 LuEd. 182. rehearing: denied 
59 S.Ct. 365. 305 U.S. 675, 88 L..Ed. 
437. 

Fla.—^McCJonvllle v. Ft. Pierce Bank 
& Trust Co., 135 So. 392, 101 Fla. 
727. 

IlL—State Public Utilities Commis¬ 
sion V. City of Quincy. 126 N.E. 
374. 290 IlL 860—>Oorpus Juris cited 
In Hite r. Cincinnati, L & W. R. Co., 
119 N.E. 904, 906, 284 Ill. 297. 

Ind.—Union Traction Co. of Indiana 
vl 'City of Muncie, 133 N.B. 160, 
80 Ind.App. 260—Carl Hagrenbeck 
& Great Wallace Show Co. v. Ran¬ 
dall. 126 N.B. 601, 76 Ind.App. 417. 

Iowa.—^Des Moines Joint Stock Land 
Bank of Des Moines v. Nordholm, 
258 NT.W. 701. 217 Iowa 1319—iffitna 
Ins. Co, V. Chlcagro Great Western 
R- Co.. 180 NT.W. 649, 190 Iowa 487, 
16 A.L.R. 249. 

Ky.—Cotton v. Walton-Verona Inde¬ 
pendent Graded School Diet., 174 S. 
W.2d 712, 295 Ky. 478—Milner v. 
Gibson, 61 S.W.2d 278, 249 Ky. 594. 

La.—State ex rel. Porterie v, Walms- 
ley, 162 So. 826, 183 La. 139, ap¬ 
peal dismissed Board of Liquida¬ 
tion V. Board of Corners of Port of 
New Orleans, 56 S.Ct. 141, 296 U. 
S. 540, 80 L.Bd. 384, rehearing: de¬ 
nied Board of Liquidation, City 
Debt of New Orleans v. Board of 
Com’rs' of Port of New Orleans, 56 
act. 246, 296 U.S. 663, 80 L.Ed. 473. 

N.J.—A. P. Smith Mfgr. Co. v. Bar- 
low, 97 A.2d 186, 26 N.J.Super. 106, 
affirmed 98 A.2d 581, 13 N.J. 145, 
39 A.L.R.2d 1179, certiorari denied 
Barlow v. A. P. Smith Mfgr. Co., 74 
act. 107, 346 U.S. 861, 98 L.Ed. 373. 

Erie R. Co. v. Board of Public 
Utility Com'rs, 98 A. 18, 89 N.J. 
Law 67. affirmed 103 A. 1052, 90 N. 
J.Law 672; 673, affirmed 41 S.Ct. 
169, 254 U.S. 894, 65 L.Ed. 322. 

In re Mechanics Trust Co., 181 A. 
423, 119 N.J.Bq. 141. 

Rocker v. Cardinal Building: & 
Loan Ass’n of Newark, 179 A. 667, 
18 N[.JJdisc. 397, affirmed Rocker v. 
Cardinal Building: & Loan Ass'n of 
City of Newark, 194 A. 865, 119 N. 
JJ^aw 184. 

N.T.—-"VVolff V. Mortg:ag:e Commission, 
1 N.E.2d 835, 270 N.T, 428. 

Weisel V. Hag:dahl Realty Co., 271 
•NiT.S, 629, 241 App.Div. 814, fol¬ 
lowed In Russell V. Wolf, 271 N.T. 
S. 639< 241 ' App.Div. 876, motion 
Sr^t4d 195:N.E.< 2*24, 266 N.T. 611 


—^People ex rel. Rayland Realty 
Co. V. Fagran, 186 N.T.S. 23, 194 
App.Dlv. 185, affirmed 130 N.E. 931, 
230 N.T. 653. 

Corpus Juris cited in Bowen v. 
City of Schenectady, 240 N.T.S. 
784, 788, 136 Misc. 307, affirmed 246 
N.T.S. 918, 281 App.Div. 779. 

Okl.—Chlcagro, R. I. & P. Ry. Co. v. 

Taylor, 192 P. 849, 79 Okl. 142. 

Pa.— Corpus Juris quoted in Com¬ 
monwealth V. Moore, 5 Pa.Dist & 
Co. 738, 740. 

12 C.J. p 992 note 71. 

Contracts based on statutory xegfu- 
lations 

Contract rig:hts which derive vital¬ 
ity from statute regrulating: a busi¬ 
ness affected with public interest, 
must yield to proper exercise of 
state's police power. 

Cal.—^Phelps v. Prussia, 141 P.2d 440, 
60 Cal.App.2d 732. 

N.J.—^Bucsi V. Longrworth Building: & 
Loan Ass’n, 194 A. 857, 119 N. J.Law 
120 . 

Repeal of employment contract 
Legrislature may repeal a statute 
under which an individual has been 
employed to perform g:overnmental 
functions and by such repeal to put 
an end to the contract of employ¬ 
ment. 

La.—^Hlgrgrlnbotham v. City of Baton j 
Rougre, 183 So. 168, 190 La. 821. 

88. U.S.—Home Building & Loan 
Ass'n V. Blaisdell, Minn., 54 S.Ct 
231, 290 U.S. 398, 78 L.Ed. 413, 88 
A.L.R. 1481. 

89. U.S.—City of Dayton, Ohio, v. 

City Ry. Co., C.C.A.Ohio, 16 F.2d 
401. I 

12 C.J. p 993 note 72. 

Use of streets 

Ordinance requiring: street railroad 
company to remove viaduct over 
railroad tracks and construct double 
tracks at street level did not impair 
company's contract rig:ht to use 
streets. 

U.S.—^New Orleans Public Service v. 
City of New Orleans, La., 50 S.Ct 
449, 281 U.S. 682, 74 L.E(1 1115. 

do. U.S.—St. Louis Poster Advertis¬ 
ing: Co. V. City of St Louis, Mo., 39 
. act 274, 249 U.S. 269, 63 L.Bd. 
599. 

St Paul Fire & Marine Ins, Co. v. 
Eldracher, C.C.A.M 0 ., 33 F.2d 675, 
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certiorari denied 60 S.Ct 86, 280 U. 
S. 604, 74 L.Ed. 649. 

Mont.—City of Butte v. Roberts, 23 
P.2d 342, 94 Mont 482. 

Neb.—Clougrh v. North Central Gas 
Co., 34 N.W.2d 862, 871, 150 Neb. 
418, rehearing: denied 36 N.W.2d 
673, 151 Neb. 75. 

N.J.—City of Newark v. Charlton 
Holding: Co., 74 A.2d 641, 9 N.J. 
Super. 433. 

12 C.J. p 993 note 73. 

91. Pa.—Corpus Juris quoted in 
Commonwealth v. Moore, 5 Pa.DIst 
& Co. 738, 740. 

12 C.J. p 993 note 74. 

92. Tex.—Travelers* Ins. Co. v. Mar¬ 
shall, 76 S.W.2d 1007, 124 Tex. 45, 
96 A.L.R. 802. 

Fergnison v. Greg:g:, Civ.App., 77 
S.W.2d 1117—^Murphy v. Phillips, 
Civ.App., 63 S.W.2d 404, appeal dis¬ 
missed 73 S.W.2d 92, 123 Tex. 409, 
answer conformed to Guardian 
Trust Co. V. Turner, Civ.App., 73 
S.W.2d 104; followed in Martindale 
Mortg:. Co. V. Nichols, 63 S.W.2d 
1118, Carr v. Baldwin, 64 S.W.2d 

1116, Christian v. Jones, 64 S.W.2d 

1117, appeal dismissed 73 S.W.2d 
92, 123 Tex. 409, answer conformed 
to Guardian Trust Co. v. Turner, 
Civ,App., 73 S.W.2d 1047. Follow¬ 
ed in Dallas Joint Stock Land Bank 
V. Sutherland, 64 S.W.2d 1117, va¬ 
cated Sutherland v. Dallas Joint 
Stock Land Bank, 73 S.W.2d 64, 
124 Tex. 114. Followed in Jeffer¬ 
son Standard Life Ins. Co. v. Adre- 
an, Civ.App., 64 S.W.2d 1118, ap¬ 
peal dismissed Adrean v. Jefferson 
Standard Life Ins. Co., 73 S.W.2d 
92, 123 Tex. 410, answer conformed 
to Guardian Trust Co. v. Turner, 
C1V.APP., 73 S.W.2d 1047; follow¬ 
ed in Rabel v. Cowen, 64 S.W.2d 

1118, appeal dismissed Cowen v. 
Rabel, 73 S.W.2d 92, 123 Tex. 410, 
answer conformed to Guardian 
Trust Co. V. Turner, Civ.App., 73 
S.W.2d 1047. Followed in Rabel v. 
Orlve, 64 S.W.2d 1118, appeal dis¬ 
missed Drive V. Rabel, 73 S.W.2d 92, 
123 Tex. 410, answer conformed to 
Guardian Trust Co. v. Turner, Civ. 
App., 73 S.W.2d 1047; followed In 
Rog:ers v. Jones, 64 S.W.2d 1119, 
appeal dismissed 73 S.W.2d 92, 123 
Tex. 409, answer conformed to 
Guardian Trust Co. v. Turner, Civ. 

: App., 73 S.W.2d 1047. 
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contractual obligations is effected merely incidental¬ 
ly by such legislation that it is constitutional.®^ 

Nevertheless, in all cases the exercise of the po¬ 
lice power is itself subject to limitation by the con¬ 
stitutional interdiction against impairment of the 
obligation of contracts,®^ and an emergency will not 
diminish such constitutional restriction or create a 
power to legislate in violation thereof.®^ Rights ac¬ 
quired under valid and legal contracts cannot be 
stricken down by subsequent legislation not adopt¬ 
ed under the police power of the state,®® Stat- 
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utes and ordinances which impair the obligation of 
contracts are not valid merely because they pur¬ 
port to be enacted in the exercise of the police pow¬ 
er; if in fact they are unreasonable, or otherwise 
beyond the scope of the police power, they fall with¬ 
in the contract clause and are unconstitutional and 
void.®7 The legislature cannot, under the police 
power of the . state, authorize the creation of a con¬ 
tracting agency and permit the contracting of ob¬ 
ligations, and thereafter, under the same police 
power, destroy its contracts and abolish its obli¬ 
gations.®® 


93. Tex.—Murphy v. Phillips, Civ. 
App., 63 S.W.2d 404, appeal dis¬ 
missed 78 S.W.2d 92, 123 Tex. 409, 
answer conformed to Guardian 
Trust Co. V. Turner, CIv.App., 78 
S.W.2d 1047; followed in Martin- 
dale Mortgrasre Co. v. Nichols, 63 S. 
W.2d 1118, Carr v. Baldwin, 64 S. 
W.2d 1116, Christian v. Jones, 64 
S.W.2d 1117, appeal dismissed 73 
S.W.2d 92, 123 Tex. 409. answer 
conformed to Guardian Trust Co. 

V. Turner, Civ.App., 73 S.W.2d 1047. 
Followed in Dallas Joint Stock 
Land Bank v. Sutherland, 64 S.W. 
2d 1117, vacated Sutherland v. Dal¬ 
las Joint Stock Land Bank, 73 S. 

W. 2d 64. 124 Tex. 114; followed 
in Jefferson Standard Life Ins. Co. 

V. Adrean. Civ.App., 64 S.W.2d 1118, 
appeal dismissed Adrean v. Jeffer¬ 
son Standard Life Ins. Co., 73 S. 

W. 2d 92, 123 Tex. 410, answer con¬ 
formed to Guardian Trust Co. v. 
Turner, Clv.App., 73 S.W.2d 1047. 
Followed in Rabel v. Cowen, 64 S. 
W.2d 1118, appeal dismissed Cowen 
V. Rabel. 78 S,W.2d 92, 123 Tex. 
410, answer conformed to Guardian 
Trust Co. V. Turner, Civ.App„ 73 
S.W.2d 1047; followed in Rabel v. 
Orive, 64 S.W.2d 1118, appeal dis¬ 
missed Drive V. Rabel, 63 S.W,2d 
92, 123 Tex. 410. answer conformed 
to Guardian Trust Co. v. Turner, 
Civ.App.. 78 S.W.2d 1047. Follow¬ 
ed in Rogers v. Jones, 64 S.W.2d 
1119, appeal dismissed 78 S.W.2d 
92, 123 Tex. 409, answer conformed 
to Guardian Trust Co. v. Turner, 
Clv.App., 78 S.W.2d 1047. 

Statute dealing with physical things 
Constitutional provision prohibiting 
impairment of contract does not avoid 
police statute dealing directly with 
physical things in interest of public 
welfare, and touching contractual re¬ 
lationships only incidentally as they 
may have attached to physical things 
prior to passage of statute. 

U.S.—^Henderson Co. v. Thompson, D. 
CTex., 14 F.^upp. 328, affirmed 67 
S.Ct 447. 800 U.S. 268, 81 L.Bd. 632. 

Conservation measure 

Statute defining and classifying 
sweet, sour, and casinghead gas and. 


forbidding use of sweet gas for mak¬ 
ing of carbon black was not uncon¬ 
stitutional as Impairing gas owners* 
contracts with carbon black compa¬ 
nies. 

U.S.—^Henderson Co. v. Thompson, 
D.C.Tex., 14 F.Supp. 828, affirmed 
67 S.Ct. 447, 800 U.S. 268, 81 L.Ed. 
632. 

94. Ala.—Garrett v. Colbert County 
Bd. of Ed., 60 So.2d 276, 266 Ala. 
86 . 

Fla.—Griffin v. Sharpe, 66 So. 2d 761— 
Miami Shores Village v. Wm. N. 
Brockway Post No. 124 of American 
Legion, 24 So.2d 33, 166 Fla. 673— 
Blitch V. City of Ocala, 196 So. 406, 
142 Fla. 612. 

Neb.—Snyder v. Lincoln, 36 N.W.2d 
483, 160 Neb. 681—First Trust Co. 
of Lincoln v. Smith, 277 N.W. 762, 
134 Neb. 84. 

N.J.—Velx V. Seneca Building & Loan 
Ass*n of Newark, 13 A2d 796, 18 
N.J.Misc. 275, 280, reversed 19 A 
2d 219, 126 N.J.Law 314, 133 AL. 
R. 1486. 

Ohio.—City of Newark v. Public Util¬ 
ities Commission, 188 N.B. 96, 103 
Ohio St. 168—City of Columbus v. 
Public Utilities Commission, 133 
N.B. 800. 108 Ohio St 79. 

Xlhneoessary deprivatlou of dontraot 
rights prohibited 

General welfare should not be pro¬ 
tected in such a manner as imnec- 
essarily to deprive Individuals of 
their contract benefits. 

CaL—Ex parte Lasswell, 86 P.2d 678, 
1 CaLApp.2d 183. 

Reduction of property values limited 
Although values Incident to prop-, 
erty may, under the police power, 
be diminished to a certain extent 
without paying therefor, yet this 
power is subject to limitation by the 
constitutional provision against im¬ 
pairing the obligation of contracts. 
U.S.—^Pennsylvania Coal Co. v. Ma- 
■ hdn, PA, 43 S.Ct. 168, 260 U.S. 893, 
67 L.Ed. 322, 28 AL.R. 132L 

85» Mass.—^In re Opinions of the 
Justices, 199 N.B. 638, 293 Mass. 
689. 


N.Y.—Hoard v. Luther, 297 N.T.S. 
718, 251 App.Div. 692, followed In 
Merchants Nat. Bank & Trust Co. 
of Ssnracuse v. Rafferty, 298 N.T.S. 
741, 251 App.Div. 871, reargument 
and motion denied Hoard v. Luth¬ 
er, 299 N.T.S. 296, 252 App.Div. 718, 
appeal dismissed 11 N.E.2d 763, 
275 N.T. 681—Russell v. Wolf, 271 
N.T.S. 639, 241 App.Div. 876, motion 
granted 195 N.E. 224, 266 N.T. 611 
—Weisel v. Btegdahl Realty Co., 
271 N.T.S. 629, 241 App.Dlv. 814. 

Eoooiomio neoesBlty insufficient 
Economic necessity, while it may 
furnish reason for passage of law, 
will not place law beyond reach of 
constitutional guaranties concerning 
obligations of contracts 
Cal.—Brown v. Ferdon, 64 P.2d 712, 
6 Cal.2d 226. 

98- ■ U.S.—^Tennessee Valley Author¬ 
ity V. Lenoir City, D.C.Tenn., 72 F. 
Supp. 467. 

Ind.—Bruck v. State ex rel. Money, 
91, N.E.2d 349, 228 Ind. 189... 

La.—Furlong v. National Life 6i: Acci¬ 
dent Ins. Co. of Tennessee, 169 So. 
431, 186 La. 362, 106 AL.R. 40.. 

97- U.S:—Tennessee Valley Author¬ 
ity V. Lenoir City, D.CTenn., 72 F. 
Supp. 467—^In re Durband, D.a 
Ipwa, 8 F.Supp. 63. 

Cal.—^Los Angeles County v. Rock- 
hold, 44 P.2d 840, 8 Cal.2d 192, 100 
AL.R. 141 

Castleman v. Scudder, 186 P.2d 
86, 81 Cal.App.2d 737. 

Me.—Waterville Realty Corporation 
V. City of Eastport, 8 A2d 898, 136 
Me. 309. 

N.T.—Fellows v. Seymour, 13 ‘N.T.S. 
2d 803, 171 Mlsc. 833, reversed on 
other grounds 19 N.T.S.2d 960, 269 
App.Div. 966. 

N.C.—Victory Cab Company v. Shiw, 
69 S.B.2d 673, 232 N.C. 138-^tate 
V. Seaboard Air Line Ry. Co., 92 
S.B. 160, 173 N.C. 413. 

S.C.—Gasgue, Inc., v. Nates, 2 S.E, 

. 2d 86, 191 S.C. 271. 

12 C.J: p 993 note 76. 

9& Idaho.—Straus v. Ketchen, 28 F 
2d 824, 64 Idaho 66. . . > 
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The foregoing rules have been applied to regula- i ihe professions,* of the use of public highways,® 
tions of public service agencies,*® of business,® of j and for the inspection and regulation of the con- 


89. Tex—^Murphy v. Phillips, Civ. 
App., 68 S.W.2d 404, appeal dis¬ 
missed 78 S.W.2d 92, 123 Tex 409. 
answer conformed to Guardian 
Trust Co. V. Turner, Civ.App., 78 
S.Ws2d 1047; followed in Martin- 
ilale Mortgr. Co. v. Nichols, 68 S.W. 
2d 1118, Carr v. Baldwin, 64 S.W. 
2d 1116, Christian v. Jones, 64 S.W. 
2d 1117, appeal dismissed 78 S.W. 
2d 92, 128 Tex 409, answer con¬ 
formed to Guardian Trust Co. v. 
Turner, Civ.App., 78 S.W.2d 1047. 
FeDowed In Dallas Joint Stock 
Land Bank v. Sutherland, 64 S.W. 
2d 1117, vacated Sutherland v. Dal¬ 
las Joint Stock Land Bank, 78 S. 
W.2d 64, 124 Tex 114; followed in 
Jefferson Standard Life Ins. Co. v. 
Adrean, CivA^pp., 64 S.W.2d 1118, 
appeal dismissed Adrean v. Jef¬ 
ferson Standard Life Ins. Co., 78 
S.W.2d 92, 128 Tex 410, answer 
conformed to Guardian Trust Co. 

V. Turner, Civ.App., 78 S.W.2d 1047. 
Followed in Rabel v. Cowen, 64 S. 

W. 2d 1118, appeal dismissed Cowen 
V. Rabel. 78 S.W.2d 92. 128 Tex 
410, answer conformed to Guard¬ 
ian Trust Co. V. Tumor, Ciy.App., 
73 S.W.2d 1047; followed in’Rabel 

V. Drive, 64 S.W.2d 1118, appeal 
dismissed Drive v. Rabel, 73 S.W. 
2d 92, 123 Tex 410, answer con¬ 
formed to Guardian Trust Co. v. 
Turner, Civ.App.. 78 S.W.2d 1047. 
Followed in Rogers v. Jones, 64 S. 

W. 2d 1119, appeal dismissed 78 S. 
W.2d 92. 123 Tex 409, answer con¬ 
formed to Guardian Trust Co. v. 
Turner, Clv.App., 73 S,W.2d 1047. 

1. U.S.—^Home Building & Loan 
Ass'n v. Blaisdell, Minn., 54 S.Ct. 
231, 290 U.S. 898, 78 L.E!d. 413, 88 
A.L.R. 1481. 

Cel.—Castleman v. Scudder, 186 P. 
2d 86, 81 Cal.App.2d 737. 

State Bonded Audit Bureau v. 
Pomona Mutual Building & Loan 
Ass’n, Super., 96 P.2d 829, 87 Cal. 
App.2d Supp. 765. 

HL—^Lasdon v. Hallihan, 86 N.B.2d 
227, 877 la 187. 

Mo.—State ex reL Lucas v. Blair, 144 
S,W.2d 106, 846 Mo. 1017, certio¬ 
rari denied Blair v. State of Mis¬ 
souri ex rel. Lucas, 63 S.Ct. 741, 812 
U.S. 700, 85 L.Bd. 1134. 

Xedttstclal Recovery Act 
California Industrial Recovery Act, 
which provided for enactment of 
codes for business which should be 
the standards of fair competition, 
and was enacted because of wide¬ 
spread business collapse, was not 
unconstitutional as istpaiarment of 
contract obligationa 
Cal .—Ex parte Lasswelt. 36 P.2d 
678, 1 CaLApp.2d 163; 

Blue Sky Baw 

Blue Sky Law tedulatinir sale of 


securities does not interfere with 
right of contract. 

Minn.—State v. Nordstrom, 210 N.W. 

1001, 169 Minn. 214. 

Barberlng 

Act defining and regulating prac¬ 
tice of barbering was not unconstitu¬ 
tional as retrospective law impair¬ 
ing obligation of contracts. 

Tenn.—State v. Nolan, 80 S.W.2d 601, 
161 Tenn. 293. 

Brokerage business 
Statute regulating real estate bro¬ 
kers and creating real estate com¬ 
mission was not invalid. 

Fla.—State ex reL Davis t. Rose, 
122 So. 226, 97 Fla. 710. 

Boan business 

Statute forbidding any individual, 
partnership, or unincorporated asso¬ 
ciation to engage in the business of 
receiving deposits or payments of 
money in installments in sums of 
less than five hundred dollars each, 
was held not unconstitutional. 

U.S.—Dillingham v. McLaughlin, N. 
T., 44 S.Ct 862, 264 U.S. 870. 68 L. 
Ed. 742. 

Blquor business 

(1) Manufacture and sale of al¬ 
coholic beverages can be regulated 
or entirely prohibited through legis¬ 
lative process. 

U.S.—^Premier-Pabst Sales Co. v. 
State Board of Equalization, D.C. 
CaL, 18 F.Supp. 96. 

(2) The Liquor Control Act is not 
Invalid as unconstitutional impair¬ 
ment of the obligation of contracts. 
Dhio.—^Frankenstein v. Leonard, 16 

N.E.2d 424, 134 Dhio St 26L 
Guaranty bank fund 
Act to create Mutual Savings 
Guaranty Fund, Inc., to protect de¬ 
posits in savings bank, was held val¬ 
id exercise of police power so as not 
to impair obligation of contracts 
between savings banka and deposi¬ 
tors, or charters of savings banks. 
Mass.—^In re Dpinion of the Justices, 
181 N.B. 888, 278 Mass. 607, 82 A.L. 
R. 102L 

Biquldation of bank srnaranty scheme 
Subsequent legislation restricting 
liability of banks to assessments un¬ 
der Bank ’Guaranty Law and provid¬ 
ing, in substance, for liquidation of 
guaranty scheme, was not void as 
impairing contractual rights of de¬ 
positors in state banks. 

U.S.—Able State Bank v. Weaver, 
Neb., 51 S.Ct. 262, 282 U.a 766, 76 
LJBSd. 690. 

Prohibition of fairs, etc. 

Regulation of state board of 
health prohibiting fairs, chautauquas, 
etc., as prevention to spread of in¬ 
fantile paralysis, was not imconstl- 
tutional as impairing obligation of 
contracts. I 


U.S.—Community Chautauquas, Inc., 
V. Caverly, D.C.Vt., 244 P. 893. 
Proclamation of banking holiday 
Emergency proclamations of presi¬ 
dent and governor of Alabama de¬ 
claring temporary bank holiday was 
not violative of state or federal con¬ 
stitutions. 

Ala—Slaughter v. CL L T. Corpora¬ 
tion, 167 So. 462, 26 AlaApp. 284, 
certiorari denied 167 So. 463, 229 
Ala 411. 

Prohibition on tobacco adverttse* 
ments 

Statute prohibiting tobacco adver¬ 
tisements on billboards or placards 
will be sustained. 

Utah.—State v. Packer Corporation, 
297 P. 1013, 77 Utah 600. 

Trading stamps 

Statute prohibiting issuance with 
a sale of merchandise of a token or 
ticket entitling the purchaser to pro¬ 
cure merchandise in exchange there¬ 
for, was held not unconstitutional as 
impairing obligation of contracts, it 
being prospective in its operation 
and hence not affecting use of trad¬ 
ing stamps in connection with sales 
made before it went into effect. 

Wis.—Sperry & Hutchinson Co. v. 
Weigle, 166 N.W. 64, 166 Wls. 613, 
Ann.Cas.l918D 707. 

Weights and measures 
An ordinance prohibiting selling of 
certain produce except in contain¬ 
ers of a certain capacity was not 
unconstitutionaL 

Mo.—Stegmann v. Weeke, 214 S.W. 

187, 279 Mo. 140, 5 A.L.R. 1060. 

Oil field production 
DkL—Croxton ▼, State, 97 P.2d 11, 
186 DkL 249. 

2. Praotioe of law 

Statute prohibiting others than at¬ 
torneys from practicing law was 
held not unconstitutional as against 
contention that statute unjustly dis¬ 
criminated against bill collectors con¬ 
ducting their business in a proper 
manner. 

R.L—Creditors’ Service Corporation 
Y. Cummings, 190 A. 2. 

3. Wash.—^Robertson v. Department 
of Public Works, 39 P.2d 696, 180 
Wash. 138. 

Administrative order held inroper 
Denial of permit to operate as a 
contract hauler did not impair obli¬ 
gation of contract between applicant 
and shipper. 

Wash.—^Robertson v. Department of 
Public Works, supra. 

Blabillty for negligenoe 
Statute making owner of motor ve¬ 
hicle liable for negligent operation 
thereof by immediate member of his 
family does not impair obligation of 
contracts. 
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struction of structures,^ sanitary reflations,^ zon¬ 
ing regulations,® and regulations for the protection 
of game and regulating the right to take it.^ 

Presumption. Only where statutes are explicit 
will the legislature be presumed to have exercised 
police power to declare void contracts innocent in 
themselves between immediate parties.® 

Slave contracts. A clause in a state constitution 
to the effect that no court shall have jurisdiction to 
try, give judgment on, or enforce any debt, the 
consideration of which was a slave or the hire 
thereof, is void as to debts contracted previous to 
its adoption, which were valid when contracted.® 

Sunday laws. Sunday laws do not impair the ob¬ 
ligation of contracts.!® 


§ 282. Exercise of Power of Eminent Do¬ 
main 

Property may generally be taken under the power 
of eminent domain without violating constitutfonal pro¬ 
visions against Impairing the obligation of contracts. 

The power of eminent domain, like the police 
power, is a sovereign power of the states, not limit¬ 
ed by the federal Constitution otherwise than by the 
requirement of due process of law.!®- It authorizes 
the taking for public use of all property, whether 
tangible or intangible.!® Thus, the state may, 
on making due compensation, appropriate for public 
use the contract itself or property, the taking of 
which will interfere with, or prevent further per¬ 
formance of, the contract, and statutes and ordi¬ 
nances directing this to be done do not contravene 
the contract clause of the constitution.!® The legis- 


Mlch.—^Bowerman v. Sheehan, 219 N. 

W. 69, 242 Mich, 95, 61 A.L..R. 869. 
Statutes held valid 

(1) Statute providing: for supervi¬ 
sion and regrulation of motor vehicle 
transportation. 

U.S.—Deppman v. Murray, D.CWash., 
5 F.Supp. 661. 

(2) Statute limiting: net load of 
trucks operating: over state hlg:hways. 
XT.S.—Sproles v. Blnford, Tex., 62 S. 

Ct. 681, 286 U.S. 874. 76 KEd. 1167. 

(3) Motor Vehicle Act provisions 
g:oveming insurance and number 
plates on rented driverless cars. 
Colo.—^Drlverless Car Co. v. Arm¬ 
strong:, 14 P,2d 1098, 91 Colo. 334. 

(4) Act of city ordering: demolition 
by street car company of viaduct de¬ 
termined to be unsafa 

Lia.—City of New Orleans v. New Or¬ 
leans Public Service, 123 So. 648, 
168 La. 984, affirmed New Orleans 
Public Service v. City of New Or¬ 
leans, 60 S.Ct. 449, 281 U.S. 682, 
74 UBd. 1115. 

Statutes held invalid 
Mass.—^Boston Elevated Ry. Co. v. 
Com., 89 N.E.2d 87, 310 Mass. 528. 

4. Dams 

Statute respecting: supervision of 
dam construction was held valid. 
Cal.—^Bent Bros. v. Campbell, 281 P. 

717, 101 CaLApp. 466. 

Tenement 

Contract for erection of a tenement 
house is not exempt from the provi¬ 
sions of a subsequent statute regelat¬ 
ing: the erection of such houses in 
the Interest of the public health and 
safety. 

N.T.—^New York v. HerdJe, 74 N.T.S. 
104, 68 App.Div. 370. 

5. Garhaffe removal 

Statute requiring: departments of 
sanitation in drst-class cities to dis¬ 
pose of all g:arbagre, and ordinance 
prohibiting: private persons or corpo¬ 
rations from transporting: g:arbage 


on city streets was not unconstitu¬ 
tional. 

Ind.—City of Indianapolis V. Ryan, 7 
N.B.2d 974, 212 Ind. 447. 

8. La.—State ex rel. Roberts v. City 
of New Orleans, 110 So. 201. 162 
La. 202. 

Ohio.^mith v. Juillerat, 119 N.B. 
2d 611, 161 Ohio St. 424. 

7. Mo.—State v. Heger. 93 S.W. 262. 
194 Mo. 707. 

8. Ariz.—^Hartford Fire Ins. Co. v. 
Jones, 260 P. 248, 81 Ariz. 8, re¬ 
hearing denied 252 P. 192. 81 Ariz. 
289. 

9- U.S.—Osborn v. Nicholson. Ark., 
18 Wall. 664, 20 L.Ed. 689. 

12 C.J, p 993 note 76. 

la N.Y.—^Lindenmuller v. People, 83 
Barb. 648—^People v. Hoym, 20 How. 
Pr. 76. 

11. III.—^Hyde Park v. Oak Woods 
Cemetery Ass'n, 7 N.B. 627, 119 Ill. 
141. 

Ind.—Southern Indiana Gan & Elec¬ 
tric Co. V. City of Boonville. 20 N.B. 
2d 648, 216 Ind. 562. 

Presump'tton 

The existence of the power of emi¬ 
nent domain must be presumed to 
be known and recognized by all per¬ 
sons, and it need never be carried 
into express stipulations. 

Ind.—Southern Indiana Gas & Elec¬ 
tric Co, V. City of Boonville, supra. 
12 C.J. p 998 note 78. 

12. U.S.—Cincinnati v. Louisville, 
etc., R. Co., Ohio, 32 S.Ct. 267, 223 
U.S. 890, 400, 66 L.Bd. 481. 

12 C.J. p 993 note 79. 

Federal power 

Valid provisions of contractual ob¬ 
ligations can be nullified and ren¬ 
dered inoperative by acts of federal 
'government under its constitutional 
oower of eminent domain. 

U.S.—U. U. V. 1846.77 Acres of Land, 
More or Less, in Russell and Clin¬ 
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ton Counties, Ey., D.C.Ky., 48 F. 
Supp. 721. 

13. U.S.—^Home Building & Loan 
Ass’n V. Blalsdell. Minn., 64 S.Ct 
231, 290 U.S. 898, 78 L.Ed. 413, 88 
AL.R 1481 —Contributors to Penn¬ 
sylvania Hospital V. City of Phil¬ 
adelphia, Pa., 38 act. 86, 246 U.S. 
20, 62 L.Bd. 124. 

Johnson v. U. S., 79 F.Supp. 208, 
111 Ct.CL 760. 

Ala.—^Brown v, Jefferson County, 101 
So. 46, 211 Ala. 617. 

Ark.—^Fulton Perry & Bridge Co. v. 
Blackwood, 293 S.W. 2, 178 Ark. 
646. 

Fla.—Shavers v. Duval County, 73 
So.2d 684. 

Ind.—^Public Service Co. of Indiana 
V. City of Lebanon. 46 N.B.2d 480, 
221 Ind. 78—Southern Indiana Gas 
& Electric Co. v. City of Boonville, 
20 N.B.2d 648, 216 Ind. 662. 

N.Y.—^In re Bronx River Parkway in 
City of New York, 29 N.B.2d 465, 
284 N.Y. 48, remittitur amended 
80 N.E.2d 729. 284 N.Y. 701, affirmed 
Au F. & G. Realty Corp. v. City of 
New York, 61 S.Ct 839, 313 U.S. 
640, 85 L.Bd. 1608. 

Pa.—Chester County Inst Dist v. 

Commonwealth, 48 Dattph,Co. 138. 
R.I.—^Narragansett Electric Lighting 
Co. V. Sabre, 146 A. 777, 60 R.I. 
288, 66 A.L.R 1553, reargument de¬ 
nied 147 A. 668, 66 A.L.R. 1668. 
Wash.—State v. Superior Court of 
Olmnogan County, 191 P. 806, 111 
Wash. 616. 

12 C.J. p 993 note 80. 

Necessity for notice 
Statute authorizing municipalities 
to determine necessity for taking 
private property without giving own¬ 
er a hearing is not invalid. 

U.S.—Sears v. City of Akron, Ohio, 38 
. S.Ct 245, 246 U.S. 242. 62 L.Bd. 688. 

Abandonment of proceedings 
Statutes fixing condemnation pro¬ 
cedure does not violate constitutional 
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laturel^^ or a mtmicipalityi^ cannotj by contract, de¬ 
prive itself of the right to exercise the power of 
eminent domain, nor can it deprive any subsequent 
legislature of the power.^^ 

§ 283. Exercise of Power of Taxation 

a. In general 

b. Making debtor liable for taxes on debt 

c. Transfer taxes 


a. In General 

Constitutional provisions agalnat Impairing the ob¬ 
ligation of contracts are limitations on the taxing pow- 
er, but the imposition of new or additional taxes are 
not generally prevented thereby and no preexisting con¬ 
tract with respect to the subject of the tax can oper¬ 
ate to Invalidate taxation of the subject. 

In general, one legislature cannot bind its suc¬ 
cessors with respect to the exercise of the taxing 
power,and the imposition of new or additional 
taxes is not prevented by constitutional provisions 
against impairing the obligation of contractsA^ 


provisions because autborizingr con¬ 
demnor to abandon condemnation 
proceedings before actually taking 
possession of condemnees* land, even 
though condemnees have been put to 
expense necessary for protection of 
their rights. 

S.C.—Jennings v. Sawyer, 189 S.B3. 
746, 182 S.C. 427. 

Contract for sale of property ooiu 
demned 

It does not invalidate proceedings 
to condenm land for street purposes 
that the owner has entered into a 
prior agreement with a railroad com¬ 
pany with respect to such lands. 
N.T.—In re University Ave., 144 N.T. 
S. 1086, 82 Misc. 698. 

One cannot by contract prevent ex¬ 
ercise of powers of government In 
contravention of terms thereof. 

Hass.—^In re Opinion of the Justices, 
169 N.£3. 66, 261 Mass. 628. 

Statutes held omistitatioa^ 

(1) Statutes fixing procedure for 
condemning rights of way for state 
highways. 

S.C.—Jennings v. Sawyer, 189 S.B, 
746, 182 S.C. 427. 

(2) Toll Bridge Act authorizing 
condemnation of bridges operating 
under franchises. 

Ky.—^Bloxton v. State Highway Com¬ 
mission, 8 S.W.2d 892, 226 Ky. 824, 
(8) Grade Crossing Act, providing 
for compensating abutting realty 
owners between point where street is 
closed and next intersection, was not 
invalid, as impairing obligation of 
contract. 

N.T.—^In re Grade Crossing Com'rs 
of City of Buffalo, 206 H.T.S. 108, 
210 App.Div. 828, afitoned 148 N.E. 
727, 240 N.T. 612. 

14. HL—Hyde Park v. Oak Woods 
Cemetery Ass'n, 7 NJS. 627, 119 lU. 
141. 

12 C.J. p 993 note 81—20 aX p 516 
note 21 [a]. 

15. Ohio.—Sargent v. City of Cin¬ 
cinnati, 26 Ohio N.P.,N.S.i 89, af¬ 
firmed 144 N.R 182, 110 Ohio St. 
444. 

Pa.—^TitusviUe Amusement Co. v. 
TitusviUe Iron Works Co., 184 A. 
481, 286 Pa. 661. , 


To open, or vacate streets 
City cannot irrevocably bargain 
away right and duty to vacate 
streets, or its power to open them, 
when occasion reauires it. 

Pa.—^Titusville Amusement Co. v. Ti¬ 
tusville Iron Works Co., 134 A 481, 
286 Pa. 561. 

16. N.BL—^Backus v. Lebanon, 11 N. 
H. 19, 86 Am.D. 466. 

Pa.—^Lock Haven Bridge Co. v. Clin¬ 
ton County, 27 A 726, 157 Pa. 379. 

17. Tenn.—^Lynn v. Polk, 8 Lea 121. 

18. Ala.—Garrett v. Colbert County 
Bd. of Ed., 60 So.2d 276, 265 Ala. 
86 . 

Ark.—Southern Kraft Corp. v. Hardin, 
. 169 S.W.2d 637, 206 Ark. 612—Wise¬ 
man V. Gillioz, 96 S.W.2d 459, 192 
Ark. 950. 

Cal.—^American States Water Service 
Co. of California v. Johnson, 88 P. 
2d 770, 31 Cal.App.2d 606. 

D.C.'—^John McShain, Inc. v. District 
of Columbia, 206 P.2d 882, 92 U.S. 
App.D.C. 368, certiorari denied 74 
S.Ct 227, 346 U.S. 900, 98 L.Bd. 400. 
Ga.—Cherokee Brick & Tile Co. v. 

Bedwine, 75 S.E.2d 660, 209 Ga. 691. 
Mo.—^Bucklin Coal Mining Co. v. Un¬ 
employment Compensation Commis¬ 
sion, 201 S.W.2d 463, 356 Mo. 313. 
Neb.—State v. Bowe,,188 N.W. 107, 
108 Neh. 232. 

N. J.—Werner Mach. Co. v. Director of 
Division of Taxaitlon, Dept, of 
Treasury, 110 A2d 89, 17 N.J. 121. 

Singer Sewing Mach. Co. v. New 
Jersey Unemployment Compensa¬ 
tion Commission, 27 A 2d 889, 128 
N.J.Law 611, affirmed 81 A.2d 818, 
130 N.J.Law 173. 

Pa.—Commonwealth v. Monessen 
Amusement Company, 42 A2d 168, 
142 Pa. 120. 

Tenn.—City of Knoxville v. Hessler, 
165 S.W.2d 692, 179 Tenn. 826. 

Tex.—^Houston Oil Co. of Texas v. 
Lawson, Civ.App., 175 S.W.2d 716, 
error refused. 

W.Va.—Cole v. Pond Fork Oil & Gas 
Co., 86 S.E.2d 26, 127 W.Va. 762 
160 AL.B. 970, certiorari denied 66 
S.Ct 147, .326 U.S. 765, 90 L.Ed. 461. 
Abrogation of tax credit. 

I Statute taking away credit given 
I to cori>oration for franchise tAfc Puy- 
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ment in payment of general taxes 
was not invalid. 

N.T.—People ex reL Iroquois Door 
Co. V. Knapp, 173 N.T.S. 641, 186 
App.Div. 172, affirmed 125 N.B. 928, 
227 N.T. 592. 

General tax for refunding of improve¬ 
ment bonds 

Tax imposed on landowners gen¬ 
erally within county, for payment of 
bonds issued by county to refund im¬ 
provement district bonds, is valid 
against landowners within such dis¬ 
tricts as against contention that their 
subjection thereto in addition to im¬ 
provement assessments impairs con¬ 
tract under which their property was 
improved. 

Cal.—San Diego County v. Hammond, 
69 P.2d 478, 6 Cal.2d 709, 105 ALB. 
1166. 

Gross income tax 

Where new corporate charter of re¬ 
organization was obtained under stat¬ 
ute providing therefor and gross in¬ 
come tax imposed by statute subse¬ 
quently enacted was levied against 
corporation, question of impairment 
of contract was not involved, since is¬ 
suance of charter and levy of prop¬ 
erty or excise tax were wholly inde¬ 
pendent matters. 

Ind.—^Monteith Bros. Co. v. Depart¬ 
ment of Treasury of Indiana, 19 
N.B.2d 1010, 215 Ind. 428. 

Lien 

Statute xnaking lien securing pay¬ 
ment of franchise tax against corpo¬ 
rations first lien on all property of 
corporations Is not violative of con- 
stitutloxua prohibition against im¬ 
pairment of obligation of contract as 
applied to mortgage and vendor’s lien 
which were given by original mort¬ 
gagor and assumed by corporation be¬ 
fore statute was enacted. 

La.—Hibernia Mortgage Co. v. Greco, 
186 So. 60, 191 La. 668. 

Statutes held oozistitntional 

(1) * Statute providing for gasoline 
or liquid fuel tax. 

U.S.—Cunningham v. Potts, D.C. 
Wash., 9 P.2d 469, appeal dismissed 
Nelson v. Potts, 47 S.CL 884, 273 
U.S. 662, 71 LBd. 828. 

Fla.—Amos v. Gunn, 94 So. 616, 84 
Fla. 286* 
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Contract rights are not above the taxing power,^® 
and all contracts are made subject to the right and 
power of the state to change its tax laws.^® A 
contract between^individuals cannot have the effect 
of depriving the state or any municipal subdivision 
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of any power of taxation otherwise belonging to 
it nor may a municipal corporation contract away 
or limit the taxing powers of the legislature.^^ 

On the other hand, the constitutional provision 
against impairing contract obligations is a limita- 


(2) Law Imposingr tax on royalties 
from ore mines. 

U.S.—^Lake Superior ConsoL Iron 
Mines v. Lord, Minn., 46 S.Ct 627, 
271 U.S. 577, 70 L.Ed. 1098. 

(3) Special ai^essments for local 
improvements. 

U.S.—^Lord V. City of Salem, D.aOr., 
282 P. 720. 

Kan.—State v. Kansas City, 4 P.2d 
422. 184 Kan. 167. 78 A.L.R. 607. 

(4) Conservancy Act, glvin^r prior¬ 
ity to assessment lien except as to 
taxes. 

N.M.—In re Proposed Middle Rio 
Grande Conservancy Dlst., 242 P. 
683, 81 N.M. 188. 

(6) Statute authorizing reassess¬ 
ment by municipality where prior as¬ 
sessments are Invalid. 

U.S.—^Lord V. City of Salem, D.C.Or., 
282 F. 720. 

Tex.—^Booth v. Uvalde Rock Asphalt 
Co., Civ.App., 296 S.W. 346. 

(6) Amendment removing partly 
occupied building from tax exempt 
class and imposing tax on it. 

N.T.—^People ex reL 847 WTest Thirty- 
Sixth St. Corporation v. Goldfogle, 
241 N.Y.S. 891, 187 Misc. 62, affirm¬ 
ed 248 N.Y.S. 808, 229 App.Dlv. 852, 
affirmed 176 N.K 818, 266 N.Y. 671. 

(7) State statute imposing tax on 
production and sale of electric pow¬ 
er, notwithstanding existing fran¬ 
chise and Income taxes. 

U.S.—South Carolina Power Co. v. 
South Carolina Tax Commission, B. 
aS.C., 62 P.2d 615, affirmed 62 S.Ct. 
494, 286 U.S. 626, 76 L.Ed. 1268. 

(8) City tax on gross income of 
utilities did not impair obligation of 
contract between city and transit 
company, which provided that transit 
company was to provide service at 
stipulated fare and apportion gross 
revenues between city and company 
after company was paid interest and 
sinking fund allowances, and that 
taxes would be deducted ftom gross 
revenues. 

N.Y.—^Brooklyn & Queens Transit 
Corporation v, City of New York, 
11 N.B.2d 293, 276 N.Y. 464—New 
York Rapid Transit Corporation v. 
City of New York, 9 N.E.2d 868, 276 
N.Y. 268. 

(9) Sales tax. 

Ala.—^McPhlllips Mfg. Co. ▼. Curry, 
2 So.2d 600, 241 Ala. 866. 

I.9. N. J.—Singer Sewing Mach. Co. v. 
New Jersey Unemployment Com¬ 
pensation Commission, 27 A2d 889. 
128 N.J.Law 611, affirmed 81 A2d, 
818, 130 N.J.Law 178. 


Tex.—^Preston v. Anderson Levee Im¬ 
provement Dist. No. 2, dvApp., 
261 S.W. 1077. 

2a U.S.—^Barwise v. Sheppard, Tex., 
67 S.Ct. 70, 299 US. 83, 81 L.Ed. 23, 
rehearing denied Barwise v. Shep¬ 
pard, 67 S.Ct. 229, 299 U.S. 622, 81 
L.Ed. 458. 

People of Puerto Rico v. Federal 
Land Bank of Baltimore, CC.A 
Puerto Rico, 108 F.2d 276—^Royal 
Mineral Ass*n v. Lord, D.C.Minn., 
18 F.2d 227, affirmed Lake Superior 
Consol. Iron Mines v. Lord, 46 S.Ct. 
627, 271 U.S. 677, 70 L.Bd. 1098. 

CaJL—Southern Service Co. v. Los An¬ 
geles County, 97 P.2d 968, 15 Cal. 
2d 1, appeal dismissed 60 S.Ct. 979, 
310 U.S. 610, 84 L.Bd. 1888, rehear¬ 
ing denied 60 S.Ct. 1086, 810 U.S. 
668, 84 L.Ed. 1421—Los Angeles 
County V. Jones, 90 P.2d 802, 18 
Cal.2d 664. 

Idaho.—^North Side Canal Co. v. Idaho 
Farms Co., 06 P.2d 282, 60 Idaho 
748. 

Ky .—Cotton v. Walton-Verona Inde¬ 
pendent Graded School Dist., 174 S. 
W.2d 712, 295 Ky. 478. 

La.—^Hibernia Mortgage Co. v. Gre¬ 
co, 186 So. 60,191 La. 668. 

Neb.—State v. Rowe, 188 N.W. 107, 
108 Neb. 232. 

N. J.—Singer Sewing Mach. Co. v. New 
Jersey Unemployment Compensa¬ 
tion Commission, 27 A2d 889, 128 
N.XLaw 611, affirmed 81 A.2d 818, 
130 N.XLaw 178. 

N.Y.—In re Ryle's Estate, 10 N.Y.S.2d 
697, 170 Misc. 450, modified on other 
grounds 12 N.Y.S.2d 337, 171 Misc. 
291. 

N.D.—Vaagen v, Judt, 296 N.W. 619, 
70 N.D. 666—Werner v. Riebe, 296 
N.W. 422, 70 N.D. 683, 166 AL.R. 
1254. 

Okl.—^Essley v. Oklahoma Tax Com¬ 
mission, 168 P.2d 111, 196 Okl. 478. 

W.Va.—Cole v. Pond Pork Oil & Gas 
Co., 86 S.E.2d 25, 127 W.Va. 762, 160 

AL.R 970, certiorari denied 66 S. 
CL 147, 326 U.S. 766, 90 L.Ed. 461. 

21. U.S.—^Baxwise v. Sheppard, Tex., 
67 S.CL 70, 299 U.S. 83, 81 L.Ed. 
23, rehearing denied Barwise v. 
Sheppard, 67 S.CL 229, 299 U.S. 
622, 81 L.Ed. 458. 

Ala.—^McPhillips Mfg. Co. v. Curry, 2 
So.2d 600, 241 Ala. 366. 

MonL—Corpus Juris olted In. Forbes 
V. Mid-Northern Oil Co., 46 P.2d 
673, 679, 100 MonL 10—Corpus Ju¬ 
ris guoted in Byme v. Fulton Oil 
Co., 278 P. 614, 618, 85 MonL 829. 

W.Va.—Cole v. Pond Pork Oil & Gas 
Co.,' 86 S.E.2d 26, 127 W.Va. 762, 
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160 AL.R. 970, certiorari denied 
66 S.CL 147, 826 U.S. 765, 90 L.Ed. 
461. 

Wis.—State ex rel. Froedtert Grain 
St Malting Co. v. Tax Commission 
of Wisconsin, 265 N.W. 672, 221 
Wia 225, 104 AL.R 1478, rehear¬ 
ing denied 267 N.W. 62, 221 Wis. 
226, 104 AL.R. 1478. 

12 C.J. p 998 note 84. 

Contract based on departmental oon- 
st ru ot i on 

A contract between individuals and 
county for maintenance and repair of 
highways entered into under depart¬ 
mental construction of gas tax au¬ 
thorizing lower rate does not prevent 
state from collecting higher rate for 
gas used in vehicles used in repair 
of highways. 

Miss.—State ex reL Rice v. Louisiana 
Oil Corporation, 165 So. 428, 174 
Miss. 585. 

Sales tax 

Obligation of contracts involving 
sale of materials is not unconstitu¬ 
tionally impaired by subseguent sales 
tax. 

Ark.—Wiseman v. GUlioz, 96 S.W.2d 
469, 192 Ark. 960. 

Ga.—Cherokee Brick & Tile Co. v. 
Redwlne, 75 S.E.2d 550, 209 Ga. 691. 

22. Wash.—City of Tacoma v. Tax 
Commission, 33 P.2d 899, 177 Wash. 
604. 

12 C.J. p 994 note 85. 

Tax to pay deficit of city lessee 
Under statute providing for pay¬ 
ment of any deficit in operation of 
railroad from the state treasury and 
the assessment of the amount so 
paid on the cities and towns served 
by the railway, the taxes collected 
are state taxes, and the city acts as 
a state tax agency in collecting the 
tax, so that the obligations of the 
city's lease to the railway company 
for a fixed rent of subways and tun¬ 
nels owned by it in Its private or 
proprietary capacity are not impair¬ 
ed. 

US.—City of Boston v. Jackson, 
Mass., 43 S.CL 129, 260 U.S. 809, 67 
L.Ed. 274. 

Excise tax on mtULiclpally owned 
businesses 

State excise tax on municipalities 
engaged in business activities is not 
Invalid as Impairing obligations of 
contracts because utilities involved 
had pledged gross revenues thereof 
to secure payment of bonds and in- 
teresL 

Wash.—City of Tacoma v. Tax Com¬ 
mission, 83 P.2d 899, 177 Wash. 604. 
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tion on the taxing power, as well as on all legisla¬ 
tion, whatever form it may assume,28 which power 
must be exercised consistently with the principles 
which preserve the inviolability of contracts,24 and 
cannot be exercised so as to impair the obligation 
of contracts by directly abrogating or diminishing 
the means by which contracts entered into in reli¬ 
ance on such taxing power can be performed.25 
In order for the constitutional limitation against 
impairment of the obligation of contracts to apply, 
it must appear that the contract involved belongs 
to a class which the state cannot make subordinate 
to its taxing power, or that the state is proceeding 
in an arbitrary or unlawful manner.2® The state 
cannot impose on a person an income tax on income 
which he, by a valid contractual arrangement made 
before the income tax law was enacted, has put be¬ 
yond his further command by vesting it in a third 

person.27 

Release of delinquent taxes. Taxes are not im¬ 
posed by contract and so the state can, by retroac- 
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tive statute, release delinquent taxpayers from lia¬ 
bilities due the state.28 

Method of collection. In general there is no con¬ 
tract between the taxpayer and tiie state that the 
state will not vary the existing mode of collecting 
taxes, so that the state may adopt new or additional 
remedies for the collection of taxes or assess¬ 
ments, or change the consequences for delinquency, 
without any violation of constitutional provisions 
against impairing the obligation of contracts 
nor are statutes changing the rules of evidence in¬ 
valid as applied to pending suits for delinquent tax- 
es.2^ 

Confirmation of tax titles. A statute authorizing 
a state to confirm its tax titles against informalities 
and irregularities is not tmconstitutional as impair¬ 
ing the obligation of a contract claimed to have 
been made with a levee district by the statute cre¬ 
ating it, under which it was accorded a first mort¬ 
gage lien for improvement assessments.^! 


23. Xr.S.—^Murray v. Charleston, S. 
C., 96 U.S. 482, 24 L.Ed. 760—-Peo¬ 
ple of Puerto Rico v. Havemeyer. C. 
C.A.Puerto Rico, 60 F.2d 10, revers¬ 
ed on other grounds People of Puer¬ 
to Rico V. Russell & Co., Sucesores. 
S.-C„ 68 S.Ct 447, 288 U.S. 476. 
77 UEd. 903. 

ApportdonmeiLt of oil aad gas pro- 
daoed 

The statute purporting to apportion 
tax on oil and gas produced, whereby 
lessee could deduct from any royalty 
payments that proportion of produc¬ 
tion tax paid which the royalty inter¬ 
est bore to entire production, was 
invalid as impairing obligation of 
lease. 

W.Va.—Cole v. Pond Pork Oil & Gas 
Co., 85 S.B.2d 25. 127 W.Va. 762, 160 
A.L 1 .R. 970, certiorari denied 66 S. 
Ct. 147, 826 U.S. 766, 90 L.Bd, 461. 

24. U.S.—^Russell & Co. v. People of 
Puerto Rico, C.C.A.Puerto Rico, 118 
P.2d 225, affirmed 62 S.Ct. 784, 815 
U.S. 610, 86 L.Ed. 1062, rehearing 
denied 62 S.Ct 1080, 816 U.S. 708, 
86 L.Ed. 1776. 

Xj.s.—^Rorlck V. Board of Com’rs of 
Everglades Drainage Dist, D.C. 
Fla., 67 P.2d 1048. 

W.Va.—Cole V. Pond Fork Oil & Gas 
Co., 85 S.E.2d 26, 127 W.Va. 762, 
160 A.L 1 .R. 970, certiorari denied 
66 S.Ct 147, 826 U.S. 766, 90 KEd. 
461. 

Issuance of bonds against taxes 
Statute authorizing commissioners* 
court of San Saba County of its own 
motion and without a vote of tax¬ 
paying voters to issue funding bonds 
against special road tax voted under 
statute guarcmteelng that its pro¬ 
ceeds slumld never be charged with a 


bond issue, was unconstitutional as 
Inhibiting the impairing of obligation 
of contracts. 

Tex.—San Saba County v. McCraw, 
Tex., 108 S.W.2d 200, 180 Tex. 64. 
Constitutional amendment held not 
to impair oontraotual rights 
W.Va.—^Mountain State Water Co. v. 
Town of Klngwood, 9 S.E.2d 682, 
122 W.Va. 874. 

26. U.S.—Rorick v. Board of Com*rs 
of Everglades Drainage Dist., D.C. 
Fla.. 57 P.2d 1048. 

McNee v. Wall, D.C.Fla., 4 F. 
Supp. 496. 

Xnoidental impairment 

A tax statute which only inciden¬ 
tally affects obligation of private con¬ 
tract previously entered into is not 
violative of constitutional prohibi¬ 
tion against impairing obligation of 
contract. 

La.—^Hibernia Mortgrage Co. ▼. Greco, 
186 So. 60, 191 La. 658. 

Refusal to exercise taxing power 
Neither state nor public corpora¬ 
tion acting under taxing power has 
right to embarrass creditors by with¬ 
drawal or refusal to exercise exist¬ 
ing taxing power until adequate sub¬ 
stituted funds equivalent to amount 
pledged to be raised by taxing power 
have been raised and appropriated 
in satisfaction of claims of creditors. 
Fla.—State ex rel. Harrington v. City 
of Daytona Beach, 160 So. 501, 118 
Fla. 778. 

Limitation on taxing power 

Constitutional amendment limiting 
total amount of taxes assessed to 
one and one-half per cent of assess¬ 
ed valuation, except taxes levied for 
the payment of Interest and princl- 
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pal on obligations heretofore incur¬ 
red, was not intended to impair ob¬ 
ligation of contracts. 

Mich.—Wilcox V. Board of Com'rs of 
Sinking Fund of City of Detroit, 

247 N.W. 923, 262 Mich. 699, rehear¬ 
ing denied 249 N.W. 467, 262 Mich. 
699. 

26. Mo.—^Bucklin Coal Mining Com¬ 
pany V. Unemployment Compensa¬ 
tion Commission, 201 S.W.2d 463, 
856 Mo. 313. 

Tex.—^Preston v. Anderson County 
Levee Improvement Dist. No. 2, 
Civ.App., 261 S.W. 1077. 

27. Wis.—^Northwestern Telegraph 
Co. V. Wisconsin Tax Commission, 

248 N.W. 164, 212 Wis. 219. 

28. Wash.—^Henry v. McKay, 8 P.2d 
145, 164 Wash. 626, 77 A.L.R. 1026. 

29. Iowa.—^Haskel v. Burlington, 30 
Iowa 232. 

Kan.—Board of Com'rs of Wyandotte 
County V. General Securities Corp., 
138 P.2d 479, 167 Kan. 64. 

Or.—Colby v. City of Medford, 167 
P. 487, 86 Or. 485. 

Pa.—Dole V. City of Philadelphia, 11 
A.2d 163, 337 Pa. 876, supplemented 
11 A.2d 767, 337 Pa. 375. 

Wash.—^Newman v. Commercial Wa¬ 
terway Dist. No. 1 of King Coun¬ 
ty, 217 P. 9, 126 Wash. 577. 

30. Ala.—^Miller-Brent Lumber Co. 
V. State. 97 So. 97, 210 Ala. 30. 

Substitution of lost records 

Statute authorizing substitution of 
lost tax records, was not invalid. 
Ala.—^Miller-Brent Lumber Co. v. 
State, supra. 

31. Ark.—Little Red River Levee 
Dist V. State, 52 S.W.2d 46, 185 

I Ark. 1170. 
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b. Making Debtor Liable for Taxes on Debt 

The state may levy taxes on the Interests of resi¬ 
dent creditors and require the debtor to pay them, and 
authorize him to deduct the amount thereof In account¬ 
ing with his creditor, without violating constitutional 
provisions against the impairment of contracts. 

Acts requiring corporations to pay taxes on their 
bonds and authorizing them to deduct the amount 
thereof in accounting with bondholders do not vio¬ 
late the obligation of contracts as to bondholders 
domiciled wiriiin the state and therefore taxable on 
their intangible personal property there,^2 but as 
to nonresident bondholders such acts are unconsti¬ 
tutional as impairing the obligation of the contract 
evidenced by the bonds.23 Statutes have been sus¬ 
tained which make bank deposits taxable to the de¬ 
positors at the place where the bank is located and 
require the bank to pay the tax and to deduct it 
from the amount due to the depositors statutes 
which tax income in the hands of trustees and oth¬ 
er persons and corporations acting in a fiduciary 
capacity statutes which require the lessee of a 
railroad to pay the tax levied on the railroad and 
to deduct it from the amount of rent payable to the 
lessor ;36 and also statutes taxing royally interests 
in minerals or oils and authorizing the operator or 
purchaser to withhold the tax paid by him.37 The 
state may tax the interest of the mortgagee in the 
county where the mortgage is recorded irrespective 
of the residence of the mortgagee, and although he 
is a nonresident of the state.33 It has been held 
that a state ,constitutional or statutory provision 
making a mortgagee primarily liable for taxes as¬ 
sessed against the property, and providing that if 
the mortgagor pays all the taxes he may deduct 
from the debt the amount assessed against the mort- 
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gagee, does not impair an obligation executed prior 
thereto, by which the mortgagor contracts to pay 
all taxes levied on the mortgaged property or any 
interest therein,^® or which contains no express pro¬ 
vision that the mortgagee shall pay the taxes on 
his interest.^® In laying a tax on the shares of 
stock in the hands of stockholders the taxing au¬ 
thorities are not required to deduct the value of 
mortgages owned by the corporation on which the 
mortgagors agreed to pay the taxes which might be 
laid against the debt secured by the mortgages, even 
though the statute authorizing the tax was enacted 
subsequent to the time the mortgages were acquired 
by the corporation.^^* 

c. Transfer Taxes 

Succession or transfer taxes on Interests which vest¬ 
ed subsequent to the enactment of the statute imposing 
the tax are valid, but invalid as to Interests which vested 
prior to the enactment of the tax statute. Taxes may 
be imposed on the right of possession and enjoyment of 
vested Interests. 

In general, statutes imposing inheritance or trans¬ 
fer taxes, whether taxes on the privilege of receiv¬ 
ing property or of transmitting it, are not uncon¬ 
stitutional as impairing the obligation of contracts.'*2 
Since such taxes are not imposed on property, but on 
the right of succession or transmisson, as discussed 
in Taxation § 1111, constitutional provisions against 
impairing the obligation of contracts prevent the 
imposition of such taxes on interests vested prior to 
the enactment of the statute imposing the tax, even 
though the right of possession and enjojrment was 
postponed to a time thereafter,^3 and although the 
interest was subject to be divested by the happening 
of a condition subsequent,^^ but they do not pro¬ 
hibit the imposition of such taxes on interests which 


32. Pa.—Commonwealth v. Delaware, 
etc., CanaJ Co., 24 A. 599, 150 P€u 
245. 

12 C.J. p 994 note 88. 

33. TJ.S.—^In re State Tax, etc.. Pa., 
15 Wall. 800, 21 L.Bd. 179. 

12 CJ. p 994 note 89. 

34. Vt.—State v. Clement Nat 

Bank, 78 A- 944, 84 Vt 167, Ann. 
Cas.l912D 22. 

35. Wis.—State v. Widule, 169 N.W. 
630, 164 Wis. 56. 

36. Vt—Vermont etc., R. Co. v. Ver¬ 
mont Central R. Co., 21 A. 262, 731, 
63 Vt 1, 10 L.R.A. 562. 

37. U.S.—^Barwlse v. Sheppard, Tex., 
57 act 70, 299 U.S. 33, 81 L.Bd. 23, 
rehearing denied Barwise v. Shep¬ 
pard, 67 act 229, 299 U.S. 622, 81 
L..Ed. 458. 

SCont.—^Forbes v. Mld-Northem Oil 
Co., 46 P.2d 673, 100 Mont 10— 

16 C. J.S.—82 


Byrne v. Fulton Oil Co., 278 P. 514, 
86 Mont 329. 

3a Or.—^Mumford v. Sewall, 4 P. 
685, 11 Or. 67, 50 Am.R. 462. 

39. U.S.—^Dundee Mortg. Trust Inv. 
Co. v. Parrish, C.C.Or., 24 F. 197, 
appeal dismissed 11 S.Ct 1026, 140 
U.S. 690, 35 L..Bd. 593. 

12 C.J. p 994 note 94. 

40. Cal.—Hay v. Hill, 4 P. 378, 65 
Cal. 383. 

Hamill v. Dittner, 7 P. 707, 2 CaJ. 
Unrep.Cas. 511. 

41. Neb.—Creighton Nat Bank of 
Creighton v. Knox County, 188 N. 
W. 301, 108 Neb. 610. 

42. Mass.—Merchants Nat Bank of 
Boston v. Merchants Nat Bank of 
Boston, 62 N.B.2d 831, 318 Mass. 
663. 

Mo.—^Brown v. State, 19 S.W.2d 12, 
323 Mo. 138. 

Mont.—In re Kohrs* Estate, 199 P.2d 
856, 122 Mont 145, 5 A.L..R.2d 1046. 

1297 


N.T.—^In re Ryle’s Estate, 10 N.T.S.2d 
597, 170 Mlsc. 460, opinion supple¬ 
mented 12 N.T.S.2d 337, 171 Misc, 
291. 

Pa.—^In re Stadtfeld's Estate, 58 A, 
2d 478, 359 Pa. 147. 

Tenn.—Mitchell v. Carson, 209 S.W.2d 
20, 186 Tenn. 228. 

43. U.S.—Coolidge v. Long, Mass., 61 
act 306, 283 U.S. 582, 76 L.Bd. 662. 

61 C.J. p 1590 note 2, p 1596 note 54, 
p 1616 note 5. 

44. U.S.—Coolidge V. Long, Mass., 51 
act 306, 282 U.S. 582, 75 L.Ed. 562. 

Remainder Interest in trust 

Irrevocable trust giving income to 
settlor for life, remainder to set¬ 
tlor’s children, with interest of any 
child who died prior to the death of 
the settlor to go to those entitled to 
take his Intestate property, was not 
subject to transfer tax statute en¬ 
acted after creation of the trust. 

U.S.—Coolidge V. Long, supra. 
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vested subsequent to the enactment of the tax stat¬ 
ute nor do they prevent the imposition of a tax 
on the right of possession and enjoyment accruing 
to the holder of a vested interest on the death of the 
holder of the estate preventing such possession and 
enjo)rment.4® Thus, a succession or inheritance 
tax levied on property given in trust with a power 
of revocation or alteration reserved in the donor, 
or in the donor and another not a beneficiaiy of the 
trust is valid,^*^ as is a tax imposed on property 
passing under insurance contracts on the deatii of 
the insured,^^ unless by insurance contract executed 
prior to the enactment of the tax statute, the right 
of the beneficiary was complete and indefeasible the 
insured possessing no rights incidental to ownership 
or control of the policies.^® An inheritance tax law 


16 C.J.S. 

does not establish any contractual obligation that 
the estates of those who die while it is in effect may 
be disposed of by them without the imposition of 
any further or other tax on any rights or interests 
acquired under the will.^® Thus, a statute, enacted 
intermediate the creation of a power of appointment 
and the execution thereof, which imposes a tax 
on the exercise of the power as though the property 
belonged absolutely to the donee, does not uncon¬ 
stitutionally impair the obligation of a contract 
The legislature, however, cannot impair the obliga¬ 
tion of a contract compromising estate taxes on a 
remainder interest over which the life tenant was 
given a power of appointment by a subsequent stat¬ 
ute including the value of the property passing un- 


45. OlcL—^In re Ba4S8* Estate, 190 P. 

2d 800, 200 OkL 14. 

JoiiLt ownership Interest 
Personal property held in joint 
ownership, but not by the entirety, 
with a right in the survivor to the 
exclusive ownership thereof, but with 
no agreement by either joint tenant 
not to terminate the joint tenancy, is 
subject, on the death of one of the 
joint owners, to a transfer tax on 
the deceased’s interest in the prop¬ 
erty without violation of constitu¬ 
tional interdictions against impairing 
the obligation of contracts. 

N.T.—In re McKelway’s Estate, 116 
N,B, 848, 221 N.T. 15, L.R.A.1917B 
1143. 

Bemainder to living ohlldren 

Interest of children under irrevoca¬ 
ble trust providing for life estate 
in settlor and for payment after set¬ 
tlor’s death to ^’living children” was 
held contingent remainder subject to 
succession tax under statute which 
became effective subsequent to crea¬ 
tion of trust, but before settlor’s 
death. 

tJ.S.—Binney v. Long, Mass., 57 S.Ct. 
206, 299 U.S. 280, 81 Li-Bd. 289. 

TruMt transferring title after stat¬ 
ute 

A transfer tax can be imposed on 
property which has been made the 
subject of a deed of trust executed 
and delivered before the enactment 
of the statute, when such deed does 
not operate to transfer the title to 
such property, until after the tax 
act comes into being. 

N.J.—Carter v. Bugbee, 106 A. 412, 92 
N.J.Law 390. 

Testamentary transfer pnrsnant to 
contract 

A tax imposed with respect to a 
bequest given by a will made pur¬ 
suant to a contract to do so, based 
on a valuable consideration, both of 
which instruments were executed pri¬ 
or to the passage of the tax statute, 
does not unconstitutionally impair 


the obligation of a contract, for there 
can be no vested contract right to 
take property by will. 

Kan.—State v. Mollier, 152 P. 771, 
96 Kan. 514, L.R.A1916C 651. 

Interest of adopted child 
The fact that at the time an adop¬ 
tion contract is entered into the 
adopted child would not have been 
required to pay an inheritance tax 
does not render a subsequent stat¬ 
ute Imposing such a tax unconstitu¬ 
tional as Impairing the contractual 
rights of the adopted child, since he 
has no contractual rights to the proi>- 
erty of decedent. 

Vt.—^In re Hagar’s Estate, 126 A. 507, 
98 Vt 286. 

TTnion of different interests to de¬ 
termine rate 

Taxable interest derived under 
trust created by parent before effec¬ 
tive date of succession tax could be 
united with that acquired directly 
from decedent for purpose of deter¬ 
mining rate of taxation. 

XJ.S.—^Binney v. Long, Mass., 57 S. 
Ct 206, 299 U.S. 280, 81 L.Bd. 239. 

46. ILL—^Manning v. Board of Tax 
Com’rs of Hhode Island, 127 A. 865, 
46 R.L 400. 

Community property interest 
The vesting of a wife’s right of 
possession and enjoyment in the 
community property of herself and 
her husband, arising on the death of 
her husband, may be taxed. 

Xr.S,—Moflltt V. Kelly, Cal., 81 S.Ct 
79, 218 U.S, 400, 54 L.Bd. 1086, 30 
L.R.A..N.S., 1179. 

N.T.—In re Walk’s EsUte, 79 N.T.S. 
2d 645, 192 Misc. 287. 

Tenancy by the entirety 
Bealty held by husband and wife 
as tenants by the entirety may be 
subjected, to a transfer tax on the 
death of either spouse, by a statute 
enacted after the creation of the es¬ 
tate but prior to the death of the 
spouse. 


K.T.—^In re Weiden’s Estate, 188 N.E. 

270, 263 N-.Y. 107. 

Vested remainder 

Statute imposing tax on the right 
of possession and enjoyment accru¬ 
ing to a vested remainderman on the 
failure of the life tenant to exercise 
a power of appointment, enacted In¬ 
termediate the time of the vesting 
of the remainder and of the coming 
into possession and enjoyment of the 
estate by the remainderman is valid. 
B.L—Manning v. Board of Tax 
Com’rs of Bhode Island, 127 A. 865, 
46 B.L 400. 

47. U.S.—^Bullen v. Wisconsin, Wis., 
86 S.Ct. 473, 240 U.S. 625, 631, 60 
L.Ed. 880. 

Mass.—^Merchants Kat. Bank of Bos¬ 
ton V. Merchants Nat Bank of Bos¬ 
ton, 62 N.E.2d 831, 318 Mass. 563 
—Boston Safe Deposit & Trust Co. 
V. Commissioner of Corporations 
and Taxation, 8 N.E.2d 33, 294 
Mass. 551, 109 A.L.B. 854, dismissed 
Boston Safe Deposit & Trust Co. 
V. Long, 57 S.Ct 312. 299 U.S. 618, 
81 L.Ed. 882. 

48. N.T.—^In re Scott’s Estate, 286 
N.T.S. 188, 168 Misc. 481, affirmed 
293 N.T.S. 126, 249 App.Div, 542, 
affirmed 10 N.B.2d 538, 274 App.Dlv. 
588, certiorari denied 58 S.Ct 41, 
802 U.S. 721, 82 L.Ed. 557. 

49. Wash.—In re McGrath’s Estate, 
71 P.2d 395, 191 Wash. 496, certio¬ 
rari denied 58 S.Ct 749, 803 U.S. 
651, 82 L.Bd. 1111. 

50. N.T.—In re Vanderbilt, 63 N.T. 
S. 1079, 50 App.DivI 246, affilrmed 
57 N.B. 1127, 163 N.T. 597. 

51. U.S.—Chanler v. Kelsey, N.T., 27 
S.Ct 550, 205 U.S. 466, 51 L.Ed. 882, 
rehearffig denied $9 N.E. 1122, 177 
N.T. 640. 

Ky.—Commonwealth v. Fidelity & Co¬ 
lumbia Trust Co., 146 &W.2d 3, 286 
Ky. L 

N.T.—^In. re Vanderbilt’s Estate, 63 
N.T.S. 1079, 60 App.Div. 246, af¬ 
firmed 67 N.E. 1127, 168 N.T. 697. 
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der the power as a part of the taxable gross estate 

of the life tenant 

An inheritance tax on a legacy given in payment 
of a debt is not invalid.53 

Where the charter of a corporation is expressly 
subject to repeal or change by the legislature, a 
charitable or educational corporation cannot con¬ 
tend that its charter contract has been unconstitu¬ 
tionally impaired because the legislature, subsequent 
to incorporation, increases the rate of tax to be paid 
on post mortem transfers to such corporations.®^ 

Stock transficr tax. Stock transfer tax statutes 
are not unconstitutional as impairing the obligation 
of contracts when applied to transfers of stock from 
trustees of a voting trust to the beneficial owners 
under a contract executed prior to the enactment of 
the statute.®® 


§ 284. -Exemptioxis from Taxation 

A state or one of Its municipal subdivisions may, by 
contract, exempt property rights or franchises from tax¬ 
ation, and subsequent legislation which Impairs the 
obligation of such contract is void. 

Although, in a number of early cases, it was held 
beyond the power of the state, or any political sub¬ 
division thereof, to grant by contract or otherwise, 
any exemption from taxation which it might not 
take away by subsequent exercise of its legislative 
power,®® it is now settled that a state,®^ or one of 
its municipal subdivisions,®® may, by contract, for a 
consideration, exempt from taxation, either wholly 
or partially, property, rights, or franchises other¬ 
wise taxable under general laws,®® and the state is, 
to the extent of the exemption gpranted by the con¬ 
tract, shorn of its power to tax, and subsequent leg¬ 
islation, either statutory or constitutional, attempt¬ 
ing to exercise the power of taxation in violation 
of the contract is void.®® However, the contract of 


52. N.T.—^In re Coster's Estate, 4 
N.T.S.2d 970. 167 Misc. 937, affirm¬ 
ed 6 N.T.S.2d 611, 265 App.Dlv. 707. 

53. Mass.—v. Treasurer and Re¬ 
ceiver General, 116 N.E. 509, 227 
Mass. 331. 

Antenuptial contract 
A tax on a legracy of securities to 
the value of amount promised spouse 
in antenuptial contract is not uncon¬ 
stitutional within provision agrainst 
impairlngr obligration of contracts. 
Mass.—^Hill V. Treasurer and Receiv¬ 
er General, supra. 

54. Md.—Washlngrton County Free 
Library v. Mealey’s Estate, 88 A. 
140, 121 Md. 274, 48 L.R.A.,N.S.. 
873, Ann.Cas.l916B 1060—Washlngr- 
ton County Hospital Ass’n v. Hea¬ 
ley's Estate, 88 A. 136, 121 Md. 274, 
48 L..R.A.,N.S., 373, Ann.Cas.l916B 
1060. 

56. N.T.—Chlcagro Great Western R. 
Co. V. State, 189 N.Y.S. 457, 197 
App.Dlv. 742, affirmed 186 Nr.E. 960, 
233 N.T. 661. 

56. Ohio.r— Milan, etc.. Plank Road 
Co. V. Husted, 3 Ohio St 678, 

12 C.J. p 994 note 98. 

67. IJ.S.—^Farrington v. Tennessee, 
Tenn., 96 U.S. 679, 24 KEd. 568. 
]^£o.—Washington University v. Bau¬ 
mann, 108 S.W.2d 403, 841 Mo. 708. 
N.Y.—^People v. Brooklyn Garden 
Apartments, 28 N.E.2d 877, 288 H. 
Y. 878. 

Borden of proof 

Exemption from taxation is within 
state's sovereign power, and one in¬ 
voking contract clause of federal Con¬ 
stitution to defeat such exemption 
carries burden of showing conclu¬ 
sively that he has contract right im¬ 
paired by exemption. ^ 


Fla.—American Can Co. v. City of 
Tampa, 14 So.2d 208, 162 Fla. 798. 

66. U.S.—Murray v. Charleston, S. 
a, 96 U.S. 432, 24 L..Ed. 760. 

City and County of Denver v. 
Stenger, C.CAl.Co1o., 296 F. 809. 
Ga.—City Council of Augusta v. Au- 
gusta-Aiken Ry. & Electric Corpo¬ 
ration, 104 S.E. 603, 160 Ga. 629. 
N.Y.—City of Yonkers v. Yonkers R. 
Co., 6 N’.Y.S.2d 619, 169 Misc. 102, 
affirmed 13 N.Y.S.2d 957, 267 App. 
Dlv. 964, reargument denied 14 N. 
Y.S.2d 995, 257 App.Dlv. 1074, af¬ 
firmed 27 N.E.2d 200, 282 NT.Y. 783. 

69. IlL—^Illinois Cent. R. Co. v. Bm- 
merson, 132 N.E. 471, 299 HL 828. 
12 C.J. p 996 note 2. 

Exemptloii as law or oontraot 
A general exemption is a law, a 
part of the state policy of taxation, 
an exercise of the power of classifi¬ 
cation, and it may be changed at 
any time; a special exemption is a 
gratuity, or a contract made by au¬ 
thority of law, a favor gn^anted to a 
particular party, and if it contains 
the essentials of a contract, it can¬ 
not be impaired. 

Mo.—Curators of Central College v. 
Rose, 182 S.W.2d 146, appeal dis¬ 
missed 66 S.Ct 269, 823 U.S. 678, 
89 Li.Ed. 650, rehearing denied 65 
S.Ct. 429, 823 U.S. 818, 89 DEd. 660. 
N.H.—^Byers Woolen Co. v. Town of 
GUsum, 146 A. 511, 84 N.H. 1, 64 
A.LuR. 1196. 

N.Y.—^Bronx Garment Center v. City 
. of New York Dept, of Finance, Bu¬ 
reau of City Collections, 106 N.Y.S. 
2d 720, 199.Ml9C.^613. 

Board of Education of Central 
School Diet. No. 1, Town of Som¬ 
ers, Westchester County, v. Stod¬ 
dard, 49,N.Y.S.2d 88, affirmed 61 N. 
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Y.S.2d 269, 268 App.Dlv. 936, af¬ 
firmed 60 N.B.2d 767, 294 N.Y. 667. 
GratuitOTis exemption from taxa¬ 
tion may be repealed. 

N.Y.—^People ex rel. New York Cen¬ 
tral & H. R. R. Co. V. Mealy, 162 
N.Y.S. 436, 88 Misc. 649, affirmed 
165 N.Y.S. 1106. 

12 aj. p 995 note 3 [c]. 

ea US.—Georgia Railroad & Bank¬ 
ing Co. V. Redwlne, D.C.Ga., 122 F. 
Supp. 93. 

Ga.—^Thompson v. Atlantic Coast 
Line R. Co., 88 S.B.2d 774, 200 Ga. 
866, affirmed Atlantic Coast Line R. 
Co. V. Phillips, 67 S.Ct. 1684, 832 
U.S. 168, 91 LuBd. 1977, 173 A.L. 
R. 1. 

Mo.—Trustees of William Jewell Col¬ 
lege of Liberty v. Beavers, 171 S. 
W.2d 604, 861 Mo. 87—Washington 
University v. Gorman, 163 S.W.2d 
86, 348 Mo. 310, dismissed 62 S. 
Ct 962, 816 US. 98, 86 L.Ed. 1300. 
rehearing denied 62 S.Ct. 1272, 316 
U.S. 711, 86 LuEd. 1777. 

Mo.—Washington University v. Bau¬ 
mann, 108 S.W.2d 403, 341 Mo. 708. 
Ohio.—^New Orphans^ Asylum of Col¬ 
ored Children of Cincinnati v. 
Board of Tax Appeals, 80 N.B.2d 
761, 160 Ohio St. 219. 

Ohaa^e for supervision, regulation, 
and inspection is not Impairment of 
contract granting exemption from 
taxea 

N.Y.—^People v. Brooklyn Garden 
Apartments, 10 N.Y.S.2d 63, 169 
Misc. 610, reversed on other 
grounds 15 N.Y.S.2d 890, 258 App. 
I>lv. 161, reversed on other grounds 
28 N.E.2d 877, 283 N.Y. 878. 

Repeal of void exeaoiption 
If tax exemption clause of the 
charter of academy was void in its 
irrevocable feature, it created no ob- 



§ 284 CONSTlTUnONAL LAW 

exemption must be clear and unambiguous,and 
where the exemption is by a subdivision of the 
state, the power to exempt must be clear.®^ In de¬ 
termining whether there is a valid contract and 
whether by its terms an exemption from taxation is 
granted, contracts claimed to provide for tax ex¬ 
emption must receive a strict construction;®3 all 
doubts and ambiguities must be resolved in favor of 
the taxing power,and every presumption will be 
indulged in favor of the power of the state to tax 
and against the existence of the exemption.®® 

Under statutes expressly providing therefor, fed¬ 
eral, state, and municipal bonds are exempt from 
taxation as to both principal and interest.®® The 
mere issuance and sale of state or municipal bonds 
does not imply an exemption thereof from taxa- 
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tion.®*^ Taxation by a state or municipal corpo¬ 
ration of its own obligations previously issued, 
which contain no express exemption from taxation, 
does not impair the obligation of the contracts evi¬ 
denced thereby,®® but a provision that the amount 
of the tax shall be retained and deducted from the 
interest payable on such bonds is unconstitution¬ 
al.®® Contracts of exemption from property taxes 
do not exempt from taxes in the nature of excise 
taxes.7® Thus, property exempt from taxation un¬ 
der a valid contract is nevertheless subject to an 
inheritance or succession tax, which is not a tax 
on the property, but on its transfer and a tax 
exemption of state or municipal bonds which applies 
only to a general property tax does not prevent the 
enactment of a statute subsequent to the issuance 
of the bonds which taxes the income therefrom.'^® 


lisration of contract, and hence its 
repeal would not amount to Impair¬ 
ment of contract as forbidden by the 
federal Constitution. 

N.H.—^Trustees of Phillips Exeter 
Academy v. Exeter, 27 A.2d 569, 90 
1T.H. 472. 

61. tr.S.—New York Rapid Transit 
Corporation v. City of New York, 
N.Y., 58 S.Ct 721, 208 U.S. 673, 82 
l4.Ed. 1024, rehearing: denied 58 S. 
Ct 939, 304 XJ.S. 588, 82 L..Ed. 1548 
—^Brooklyn & Queens Transit Cor^ 
poratlon v. City of New York, N. 
Y., 58 act 721, 80S U.a 673, 82 li. 
Ed. 1024, rehearing: denied 58 S. 
Ct 939, 304 U.a 688, 82 L.Ed. 1648. 

People ex reL Central Union 
Trust Co. of New York v. Wendell, 
188 N.Y.a 344, 197 App.Div. 181, 
affirmed 132 N,B, 916, 231 N.Y. 629. 
Oontraots held not impaired 

U.S.—^U. S. Trust Co. of New York v. 
Helverlng:, 59 aCt 692, 807 U.S. 
57, 83 L.Ed. 1104. 

Express exemption is required. 

U.S.—^New York Rapid Transit Cor¬ 
poration V. City of New York, N.Y., 
68 act 721, 803 U.S. 578, 82 UEd. 
1024—^Brooklyn & Queens Transit 
Corporation v. City of New York, N. 
Y., 68 act 721, 303 U.S. 673, 82 L.. 
Ed. 1024. 

Oontraot rights hOld not acquired 
N.Y.—Stuyvesant Housing: Corp. v. 
Stuyvesant Town Corp., 61 N.Y.S. 
2d 19, 188 Misc. 662. 

62. U.S.—^New York Rapid Transit 
Corporation v. City of New York, 
N.Y., 68 act 721, 803 U.S. 673, 
82 Ii.Ed. 1024, rehearing: denied 58 
act 989, 304 U.a 688, 82 KEd. 
1543. 

Ky.—^Board of Ed. of Fayette County 

V. Board of Ed. of Iiexing:ton Inde¬ 
pendent School Dist, 250 aw.2d 
1017. 

63. U.S.—d*. U Adams Mfg. Co. v. 
Storen, Ind,, 58 S.Ct 913, 804 U.S. 


807, 82 L.Bd. 1365, 117 A.Ii.R. 429— 
New York Rapid Transit Corpora¬ 
tion V. City of New York, N.Y., 58 
act 721, 803 U.S. 673, 82 L,.Bd. 
1024—^Brooklyn & Queens Transit 
Corporation v. City of New York, 
N.Y., 58 act. 721, 80S U.S. 673, 82 
Li.Ed. 1024—^BAle v. Iowa State 
Board of Assessment and Review, 
Iowa, 58 act 102, 302 U.S. 96, 82 
Li.Ed. 72—^Pacific Co. v. Johnson, 
Cal., 62 act 424, 285 U.S. 480, 76 
I..Ed. 893. 

64- Mo.—Curators of Central College 
▼. Rose, 182 S.'W.2d 146, appeal dis¬ 
missed 65 act 269, 828 U.S. 678, 
89 Li.Ed. 550, rehearing denied 65 S. 
Ct 429, 328 U.a 818, 89 UEd. 650. 

N.Y.—^People ex reL Central Union 
Trust Co. of New York v. Wendell, 
188 N.Y.S. 344. 197 App.Div. 131, 
affirmed 132 NE. 916, 281 N.Y. 629. 

65. Iowa.—^Hale v. Iowa State Board 
of Assessment and Review, 271 N. 

W. 168, 228 Iowa 821, affirmed 58 
act 102, 302 U.S. 95, 82 UBd. 72. 

N.Y. —^Board of Education of Central 
School IMst No. 1, Town of Somers, 
Westchester County v. Stoddard, 49 
N.Y.a2d 38, affirmed 61 N.Y.a2d 
269, 268 App.Div. 936, affirmed 60 
N.B.2d 767. 294 N.Y. 667. 

Pa.—Commonwealth v. Western 
Maryland R. Co., Cona.PL, 63 Dauph. 
Co. 153, affirmed 106 A.2d 336, 877 
Pa- 312, certiorari denied Western 
Md. R. R Co. V. Com., 76 S.Ct 82, 
848 U.a 867, 99 UEd.- 

Wash.—City of Tacoma v. Tax Com¬ 
mission, 33 P.2d 899, 177 Wash. 604. 

12 C.J. p 995 note 3. 

66. Ala.—^Newberry v. City of Anda¬ 
lusia, 57 So.2d 629, 257 Ala. 49. 

Tenn.—^National Life & Accident Ins. 
Co. V. Dempster, 79 aw.2d 664, 
168 Tenn. 446. 

Federal bonds 

Bonds of the United States held by 

corporation doing business in Ten- 
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nessee were exempt flrom taxation 
by Tennessee. 

Tenn.—National Life & Accident Ins. 
Co. V. Dempster, 79 S.W.2d 664, 
168 Tenn. 446. 

67. Va.—Commonwealth v. Maury, 1 
aE. 186, 82 Va. 883. 

12 C.J. p 996 note 7. 

6& U.S.—^Murray v. Charleston, S.C., 
96 U.S. 432, 24 L.Ed. 760. 

12 C.J. p 996 note 6. 

69. U.S.—^Hartman v. Greenhow, Va., 
102 U.S. 672, 26 L.Bd. 27L 

12 C.J. p 996 note 8. 

70. U.S.—Hale v. Iowa State Board 
of Assessment and Review, Iowa, 
68 act 102, 802 U.S. 95, 82 L.Ed. 72. 

Znoome from mortgage 
A statute construed as exempting 
the principal debt of mortgages on 
which the recordation tax was paid 
from taxation does not prevent the 
Imposition of an income tax which 
includes the income from such mort¬ 
gages. 

N.Y.—^People ex reL Central Union 
Trust Co. of New York v. Wendell, 
188 N.Y.S. 344, 197 App.Div. 181, af¬ 
firmed 132 NE. 916, 231 NY. 629. 

71. U.a—Orr v. Gilman, NY., 22 S. 
CL 213, 183 U.S. 278, 46 L.Ed. 196. 

12 C.J. p 996 note 4. 

UBlted States bonds 
An inheritance tax imposed on the 
succession to bonds of the United 
States which are exempt from taxes 
does not impair the obligation of the 
contract or the borrowing power of 
the United States govemmenL 
Va.—Cornett’s Ex’rs v. Common¬ 
wealth, 106 S.B. 230. 127 Va. 640. 

72. U.S.—J. D. Adams Mfg. Co. v. 
Storen, Ind., 58 S.CL 913, 304 U.S. 
807, 82 L.Ed. 1365. 

Iowa.—^Etele v. Iowa State Board of 
Assessment and Review, 271 NW. 
168, 223 Iowa 821, affirmed 58 aCL 
102, 302 U.a 95, 82 LJQd. 72. 
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A tax on a franchise, measured by net income, in¬ 
cluding that from tax immune property, is not an 
infringement of the immunity,*^ 3 except that a state 
excise tax measured by net income, including in¬ 
terest on tax exempt obligations, is unconstitutional 
as impairing the obligation of contracts where the 
tax, although in form an excise tax, is in fact and 
reality aimed at the tax-exempt obligation or income 
as such, and the burden put on the nontaxable sub¬ 
ject by its use as a measure of value was not for¬ 


tuitous and incidentals^ 

Statutes permitting taxation of property formerly 
exempt under legislation providing therefor does 
not impair the obligation of a contracts^ 

Taxation of state bonds in another state. The 
obligations of a state evidenced by its bonds is not 
impaired by the laws of another state taxing the 
bonds as iJie property of a resid^t of the latter 
states® 


B. CONTRACTS OF STATES AND MUNICIPAUTIE3 


1. Contracts of States 


§ 285, In General 

Contracts to which a state Is a party are within 
the constitutional prohibition against the Impairment of 
the obligation of contracts. An act of a legislature 
may be an obligation of the state within the constitu¬ 
tional prohibition, and whatever rights are created by 
such act a subsequent legislature cannot impair. 


It is a well established principle that a contract 
to which a state, or a subdivision thereof, is a 
party is as much within the constitutional prohibi¬ 
tion of statutes impairing the obligation of con¬ 
tracts as a contract between individuals, par- 


KlmitatloiL of exexnptioiL lield rea«oiL- 
able 

Determination of state court that 
contract exempting bonds from taxa¬ 
tion was limited to taxes laid di¬ 
rectly on property in proportion to 
its value, and did not Include taxes 
in nature of an excise on net income 
of an owner, was not unreasonable, 
XJ.S.—^Hale v. Iowa State Board of As¬ 
sessment and Review, Iowa, 68 S. 
Ct 102, 302 U.S. 95, 82 L..Ed. 72. 

73. U.S.—^Pacific Co. v. Johnson, Cal., 
52 act. 424, 286 U.S. 480, 76 L.Ed, 
893. 

Tenn.—^National Life & Accident Ina 
Co. V. Dempster. 79 S.W.2d 664, 168 
Tenn. 446—General Securities Co, 
V. Williams, 29 S.W.2d 662, 161 
Tenn. 50. 

74. U.S.—^Macallen Co. v. Common¬ 
wealth of Massachusetts, Mass., 49 
act. 432, 279 U.S. 620. 73 L.Ed. 874, 
66 A.L.R. 866, rehearing denied 
Macallen Co. v. Commonwealth of 
Massachusetts, 50 S.Ct. 14, 280 U. 
a 513, 74 L.Ed. 585. 

76- Colo.—^People ex reL Rogers v. 
Waterman’s Estate, 116 P.2d 204, 
108 Colo. 263. 

Ind.—Grand Lodge Hall Ass’n, I. O. 
O. F., V. Moore, 70 N.E.2d 19, 224 
Ind. 676, 173 A.L.R. 6, affirmed 67 
act. 1088, 330 U.S. 808, 91 L.Ed. 
1265, certiorari denied 67 S.Ct. 1201. 
331 U.S. 864, 91 L.Ed. 1869. 

Keb.—State v. Rowe, 188 N.W. 107, 
108 Neb. 232. 

N.H.—^Trustees of Phillips Exeter 
Academy v. Exeter, 27 A.2d 569, 90 
N.H. 472. 

76. U.S.—^Bonaparte v. Baltimore 
App. Tax Ct, Md., 104 U.a 592, 26 
L.Ed. 845. 


77. U.S.—State of Indiana ex rel. 
Anderson v. Brand, Ind., 58 S.Ct. 
443, 303 U.S. 95, 82 L.Ed. 686, 113 
A.L.R. 1482. 

In re Trfunmell, D.C.Ga., 6 P.2d 
826, petition denied Clark v. Niren- 
baum, C.C.Au, 8 F.2d 461. 

Kercheval v. Ross, D.C.Mo., 7 F. 
Supp. 355. 

Mobile Gas Co. v. Patterson, D. 
C.Ala., 288 F. 884. 

Ala.—^Phenlx City v. Alabama Power 
Co., 196 So. 894, 239 Ala. 647— 
Corpus Juris cited in Hard v. State 
ex rel. Baker, 164 So. 77, 80, 228 
Ala. 617. 

Colo.—Johnson v. McDonald, 49 P.2d 
1017, 97 Colo. 824—^Hesslck v. 

Moynihan, 262 P. 907, 83 Colo. 43. 
Fla.—Anders v. Nicholson, 160 So. 
639, 111 Fla. 849. 

Idaho.—^In re Fidelity State Bank of 
Orodno, 209 P. 449, 35 Idaho 797, 
31 A.L.R. 781. 

Ill.—^Deneen v. Deneen, 127 N.E. 700, 
293 Ill. 454. 

Ind.—State ex rel. Anderson v. 
Brand, 5 N.E.2d 531, 913, 214 Ind. 
347, rehearing denied 7 N.E.2d 
777, 110 A.L.R. 778, rehearing de¬ 
nied 68 S.Ct 641, 308 U.S. 667, 82 
L.Ed. 1123, mandate conformed to 
13 N.B.2d 966, 214 Ind. 347. 

Kan.—Corpus Juris dtioted iu State 
ex rel. Boynton v. Kansas State 
Highway Commission, 32 P.2d 493, 
495, 139 Kan. 391. 

La.—State ex rel. Munsch v. Board 
of Com’rs of Port of New Orleans, 
8 So.2d 622. 198 La. 283—State v. 
Broussard, 116 So. 827, 166 La. 133. 
Md.—Jones Hollow Ware Co. of Bal¬ 
timore City V. Crane, 106 A. 274, 
184 Md. 108, 3 A.L.R. 1658. 

Mass.—Commissioner of Banks v. 

I Chase Securities Corporation, 10 N. 
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E.2d 472, 298 Mass. 285, appeal dis¬ 
missed Chase Securities Corpbra- 
tion V. Husband. 68 S.Ct 476, 802 

U. S. 660, 82 L.Ed. 510. 

Mich.—Thompson v. Auditor General, 
247 N.W. 860. 261 Mich. 624. 
Miss.—^Pryor v. Goza, 169 So. 99, 172 
Miss. 46. 

Neb.—^Todd v. Board of Educational 
Lands and Funds of Neb., 48 N.W. 
2d 706, 164 Neb. 606. 

N.C,—Smith-Courtney Co. v. Board of 
Road Com’rs of Hertford County, 
108 S.E. 443, 182 N.C. 149. 

Ohio.—Corpus Juris cited iu State v. 
Jones, 24 N.E.2d 442, 446, 186 Ohio 
St 130—City of Newark v. Public 
Utilities Commission, 138 N.E. 96, 
103 Ohio St 168—City of Columbus 

V. Public Utilities Commission, 133 
N.E. 800, 103 Ohio St 79. 

Okl.—^Fortinberry Co. v. Blundell, 242 
P.2d 427, 206 Okl. 261. 

Or.—State Land Board v. Lee, 165 P. 
372, 84 Or. 431. 

Pa—Walsh v. School Dist of Phila¬ 
delphia 22 A.2d 909. 343 Pa 178, 
certiorari denied 62 S.Ct 916, 315 
U.S. 823, 86 L.Ed. 1219—McBride v. 
Retirement Board of Allegheny 
Coimty, 199 A. 130, 830 Pa 402— 
Corpus Juris cited iu Visor v. Wa¬ 
ters, 182 A. 241, 246, 320 Pa 406. 
S.C.—^Blease v. Charleston & W. C. 

Ry. Co., 144 S.E. 233, 146 S.C. 496. 
S.D.—Corpus Juris Secuudum cited 
la Perry v. State Dept of Social 
Security, 23 N.W.2d 279, 281, 71 
S.D. 247. 

Tex.—Johnson v. Smith, 246 S.W. 
1013, 112 Tex. ^222. 

Wis.—^Fulton V.' First Volunteer Co. 
of Oconto, 286 N.W. 120, 204 Wia 
355. 

12 C.J. p 996 note IL 



§ 285 CONSTITUTIONAL LAW 

ticularly with respect to contracts previously en¬ 
tered into by the state in its proprietary capacity.'^s 
The fact that the contract in question is not en¬ 
forceable against the state without its consent does 
not affect the binding force of the obligations of 
the state with respect to the constitutional prohibi¬ 
tion against impairment^® Compacts between 
states®® or between states and the United States®^ 
are also contracts protected by the Constitution of 
the United States. 

The passage by the state of a statute purporting 
to abrogate®® or change®® a contract previously 
made by the state cannot have the effect of im¬ 
pairing the obligation of the contract; and, if such 
abrogation or change is not assented to by the 
other party, the statute constitutes a breach of the 
contract, giving rise to a claim for damages against 
the state. ®^ Moreover, a statute giving the state a 
preferred claim against the assets of an insolvent 
bank may not be repealed so as to deprive an as¬ 
signee of the state of a preference theretofore ac¬ 
quired.®® 

On the other hand, the contract clause of the 
constitution does not operate in such manner as to 
prevent the state from abolishing a particular col- 
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lege in which instruction has been given in accordr 
ance with a grant of land, merely because the statd 
has accepted such g^ant for the maintenance of a 
college for such instruction such as agriciilture 
nor is a statute offensive to the constitutional pro¬ 
visions prohibiting impairment of contractual obli¬ 
gations merely because it repeals acts allowing 
the recovery of a penalty by an individual,or. 
alters the system or basis of taxation,®® or deals 
only with the subject matter of a contract,®® or al¬ 
ters the regulations established by prior statutes for 
the protection of bank depositors,®® or repeals ex¬ 
emptions from execution,®®- or takes away a method 
provided by a previous statute of enforcing a con¬ 
tract against the state,®® or cancels old age security 
property agreements.®®*® Also, mere authority to 
test disputed rights by suit does not constitute im¬ 
pairment of the obligation of contracts.®® 

It should be noted that since one state legislature 
cannot by contract bind itself or its successors not 
to exercise the police power of the state, as discussed 
supra § 281, statutes passed within the scope of the 
police power are valid, notwithstanding they may be 
in contravention of contracts previously made by 
the state ;®^ but a legislature, by the passage of a 


state presoril>iiiir oonditioiLS 
The state may make a contract 
that certain conditions stated shall 
continue in force for a definite period 
of time without interference on part 
of state and by such contract, state 
abdicates and relinquishes its power 
to prescribe conditions, or to regru- 
late practices so far as other party 
to contract is concerned. 

Ind.—^Bruck v. State ex rel. Money, 
91 N.SISd 849, 228 Ind. 189. 
Xmprovldleni; grants 

Under the protection of the provi¬ 
sion of the federal Constitution that 
no state shall by law impair the ob¬ 
ligation of contracts, even grants, 
such as a contractual charter with a 
university, which turn out to be im¬ 
provident are beyond the reach of 
the state. 

Mo.—Washington University v. Gor¬ 
man, 153 S.W.2d 35, 848 Mo. 310, 
certiorari dismissed 62 S.Ot. 962, 
816 U.S. 98, 86 L.Ed. 1300, rehear¬ 
ing denied 62 S.Ct. 1272, 316 U.S. 
711, 86 I*Ed. 1777. 

78. Cal,—^McGinn v. Smte Board of 
Harbor Com:*rs, 299 P. 100, 118 Cal. 
App. 695. 

79. Te3L—^Ferguson v. Johnson, Civ. 
App., 57 S.W.2d 872, error dismiss¬ 
ed. 

80. U.S.—Covington, etc.. Bridge Co. 
V. Kentucky, Ky.,« 14 SlCt. 1087, 154 
U.S. 204, 88 L..Ed. 962. 

12 C.J. p 996 note 12. 


81. Md.—U. S, V. Great Falls Mfg. 
Co., 21 Md. 119. 

Mich.—^Fenn v. Kinsey, 8 N.W. 64, 46 
Mich. 446. 

Tenn.—^Lowry v. Francis, 2 Terg. 634. 

82. U.S.—^Brown v. Colorado, Colo., 
1 S.Ct, 176, 106 U.S. 95, 27 L..Bd, 
132. 

Ark.—Caldwell v. Uonaghey, 166 S. 
W. 889, 108 Ark. 60, 46 L».R.A.,N,S., 
721, Ann.Cas.l915B 133. 

P€U—^Bdelman v. Boardman, Com.Pl., 
45 Dauph.Co. 130, reversed on oth¬ 
er grounds 2 A.2d 393, 832 Pa. 85. 

12 C.J. p 996 note 14. 

83. Ala.—Sweet v. Wilkinson, 40 Sa 
2d 427, 252 Ala. 343. 

Wash,—Gruen v. Tax Commission, 
211 P.2d 661, 85 Wash.2d 1. 

Wis.—^McDougall v. Racine Cotmty, 
146 N.W. 794. 166 Wis. 668. 

84. Ark.—Caldwell v. Donaghey, 156 
S.W. 839, 108 Ark. 60, 45 L.R.A., 
K.S., 721, Ann.Cas.l915B 183. 

12 C.J. p 997 note 16. 

85. N.D.—State v. Buttzville State 
Bank, 144 N.W. 105, 26 N.D. 196. 

86. Fla.—State v. Bryan, 89 So. 929, 
50 Fla. 293. 

87- Conn.—Atwood v. Buckingham, 
62 A. 616, 78 Conn. 423. 

88. Miss.—Crow v. Cartledge, 54 So. 
947, 99 Miss. 281, Ann.Cas.l918B 
470. 

12.0.J. p 997 note 28. 

89- U.S.—^Hays v. Port of Seattle, 
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Wash., 226 F. 287, afilrmed 40 S.Ct 
125, 251 U.S. 233, 64 L..Kd. 243. 

9a N.T.—Greenspan v. Oliner, liO* 
N.T.S. 762, 164 App.Uiv. 635. 

91. N.T.—Brearley School v. Ward, 
123 N.T.S. 614, 138 App.Div. 833,. 
affirmed 94 N.E. 1001, 201 N.T. 358, ‘ 
40 L.R.A„N.S., 1216, Ann.Cas.l912B. 
251—^Myers v. Moran, 99 N.T.S., 
269. 113 App.Div. 427. 

92. Or.—^Toung v. Terr., 1 Or. 218. 
92.5 Cal.—^Alameda County v. Jans¬ 
sen, 106 P.2d 11, 16 CaL2d 276, 130- 
A.L.R. 1141. 

93. U.S.—Western Union Telegraph. 
Co. V. State of Georgia, Ga., 46 S. 
Ct 36, 269 U.S. 67, 70 Li.Ed. 166. 

94. U.S.—^Rowekamp v. Mercantile- 
Commerce Bank & Trust Co., C.C. 
A.Ark., 72 P.2d 862. 

Ind.—Central Union Telephone Co. v.: 
Indianapolis Telephone Co., 126 N. 
E. 628, 189 Ind. 210. 

Ua.—City of Shreveport v. Kansas- 
City, S. & G. By. Co., 120 So. 290, 
167 La. 771, 62 AL.R. 1612. 

Mo.—State ex reL Becker v. Welston. 
Sewer List of St. Louis County, 
58 S.W.2d 988, 332 Ma 547. 

Ohio.—^Toledo, Bowling Green 
Southern Traction Co. v. Public 
Utilities Commission, 120 N.E. 836, 
98 Ohio St. 305—^Mahoning & Shen- 
ango Ry. & Light Co. v. Public 
; Utilities Commission, 120 N.E. 83SI,. 
98 Ohio St. 308—^Interurban Ry. & 
Terminal Co. v. Public Utilities^ 
Commission, 120 N.E. 881, 98 Ohio- 
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iaw authorizing a contract to be made with a private such contract®^*^ At any rate, the constitutional 

citizen, cannot, by a subsequent action, impair the prohibition of impairment of contract was not in- 

oblig^tion of ^ch contract under the g^ise of police tended to restrain the states in the regulation of 

power.^^-5 Also, the contracts which are within their civil institutions, adopted for internal govern- 

the meaning of the constitutional prohibition against ment.^® 

impaiment are to be distinguished from the meas- Statutory declaration immaterial. The fact that 
ures or engagements adopted or undertaken by the ^ g^^te statute contains an express declaration that 

state government for the benefit of all and to be certain acts shall be irrepealable after contract obli- 

varied or discontinued as the public good shall re- gations shall have been entered into under its au- 

quire.»5 Thus, a legislature is not wholly preduded thority is immaterial to the question whether there 

from dealing with public rights by contract so as to is such impairment within the meaning of the con- 

prevent subsequent legislative action in violation of stitution.®^ 


St 287, $ A.UR. 696. 

OkL—Chicago, R. I. & P. Ry. Co. v. 

-Taylor, 192 P. 849, 79 Okl. 142. 

Or.—Slovanian Literary & Social 
Ass-n V. City of Portland, 224 P. 
1098, 111 Or. 335. 

W.Va.—State v. Gray. 62 S.BJ.2d 769, 
132 W.Va. 472, appeal dismissed. 
Gray v. State of West Virginia, 70 
S.Ct 104, 338 U.S. 856, 94 L.Rd. 523. 
12 C.J. p 997 note 17. 

Contract pnrportlng to surrender 
power 

(1) In legal contemplation con¬ 
tracts purporting to surrender the 
right of the state to exercise the po¬ 
lice power are void ab initio and ac¬ 
cordingly contain no obligations to 
be impaired. 

Okl.—Chicago, R. I. & P. Ry. Co. v. 
Taylor, 192 P. 849, 79 OkL 142. 

(2) Any contract by the people’s 
•representatives having the effect of 
crippling statehood is to be adjudg¬ 
ed a nullity by the courts in their 
obligation to uphold the denial. 
N.H.—^Trustees of Phillips Exeter 

Academy v. Exeter, 27 A.2d 569, 90 
ir.H. 472. 

.Repeal 

-The repeal of a law enacted in 
the exercise of the power undoubt¬ 
edly amoimts to a legislative decla¬ 
ration that paramount considerations 
of public welfare caU for its aboli¬ 
tion.” 

Mo.—State ex rel. Becker v. Wellston 
Sewer Dlst of St Louis Coimty, 
58 S.W.2d 988, 992, 832 Mo. 647. 

.94.5 La.—State ex reL Munsch v. 
Board of Com’rs, of Port of New 
Orleans, 8 So.2d 622, 198 Lia. 283. 

:96* U.S.—^Rorick v. Board of Com'rs 
of Everglades Drainage Dist, D.C. 
Fla. 67 P.2d 1048. 

U. S. V. United Shoe Machinery 
Co., D.CMo., 264 F. 138, affirmed 
United Shoe Mach. Corporation v. 
U. S., 42 S.Ct 363, 268 U.S. 451, 66 
Xj.Ed. 708, rehearing denied 42 S. 
Ct 585, 259 U.S. 575, 66 LuEd. 1071. 
j^iz ,—^Fairfield v. Huntington, 206 P. 

814, 23 Ariz. 628, 22 A.L.R 1438. 
Mo. —State ex rtL Becker v. Wellston 


Sewer Dist of St Louis County, 58 
S.W.2d 988, 332 Mo. 547. 

12 C.J. p 997 note 18. 

OoxLtraots reaching Into future 
-The operation of reasonable laws 
for the protection of the public can¬ 
not be headed off by making con¬ 
tracts reaching into the future.” 
U.S.—^Dillingham v. McLaughlin, N. 
Y., 44 S.Ct 862, 864, 264 U.S. 370, 
68 L.Ed. 742. 

Payment for Injuries while in state’s 
eznployment 

Ariz.—^Fairfield v. Huntington, 206 P. 

814, 23 Ariz. 528, 22 A.L.R. 1438. 
Compensation benefits 

(1) Under the Unemployment Com¬ 
pensation Law containing prohibition 
against acquisition of any vested 
right, the general assembly was not 
prohibited from enacting subsequent 
statute prescribing conditions for 
payment of benefits by constitutional 
provisions prohibiting the enact¬ 
ment of any law Impairing the ob¬ 
ligations of a contract. 

Ky.—Shelly v. National Carbon Co., 
148 S.W.2d 686. 285 Ky. 602. 

(2) Before contingency happens 
upon which right to receive unem¬ 
ployment compensation depends, the 
terms for eligibility to compensation 
may be altered within reason with¬ 
out impairment of contract. 

Cal.—^Richmond v. California Em¬ 
ployment Stabilization Commis¬ 
sion, App., 285 F.2d 1004. 

Bridges 

The repeal of statute authorizing 
counties to assume duty of operat¬ 
ing, maintaining, and repairing bridg¬ 
es across navigable streams within 
cities does not impair the obligation 
of any contract. 

Wash.—City of Hoquiam v. Grays 
Harbor County, 166 P.2d 461, 24 
Wash.2d 683. 

96b5 Mass.—^Boston Elevated Ry. Co. 
V. Commonwealth, 39 N.E.2d 87, 310 
Mass. 628. 

96. Ala.—Hard v. State ex rel. Ba¬ 
ker, 154 So. 77, 228 Ala. 617. 

-Tn other words the contractual 
clause of the federal and state Con¬ 
stitutions has no application to obli¬ 
gations ' on the part of the state as 
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to the location, conduct or manage¬ 
ment of its own institutions.” 

Ala.—Stevens v. Thames, 86 So. 77, 
78, 204 Ala. 487. 

Govemmental powers 
Neither charters of municipal cor¬ 
porations, nor any law conferring 
governmental powers, or vesting in 
them property to be used for govern¬ 
mental purposes, or to hold or man¬ 
age such property, or exempting 
them from taxation upon it, consti¬ 
tutes a contract with state within 
contract impairment clause of feder¬ 
al Constitution. 

N.Y.—^Board of Education of Central 
School Dist. No. 1, Town of Som¬ 
ers, Westchester County, v. Stod¬ 
dard, 49 N.Y.S.2d 38, affirmed 51 N. 
Y.S.2d 269, 268 App.Div. 936, af¬ 
firmed 60 N.B.2d 767, 294 N.Y. 667. 
School districts 

Statute repealing prior statute, 
which provided that qualified mu¬ 
nicipal electors might petition board 
of elections to submit to qualified 
electors proposal to transfer that 
part of municipal territory which is 
part of school district of another 
municipality to school district of 
municipality of residence, and de¬ 
claring all rights, elections, actions 
and proceedings pending imder re¬ 
pealed statute null and void was not 
unconstltutionaL 

Ohio.—State ex rel. Core v. Green, 
115 N.E.2d 167, 160 Ohio St. 175. 
Strike 

Act prohibiting strike by certain 
public employees is not unconstitu¬ 
tional as impairing contractual rights 
possessed by the employees. 

Mich.—City of Detroit v. Division 26 
of Amalgamated Ass’n of St., Elec. 
Ry. & Motor Coach Emp. of Amer¬ 
ica, 61 N.W.2d 228, 832 Mich. 237, 
appeal dismissed Division 26 of 
Amalgamated Ass*n of St., Elec. 
Ry. & Motor Coach Emp. of Amer¬ 
ica V. City of Detroit, 73 S.Ct 87, 
844 U.S. 806, 97 luEd. 627, rehear¬ 
ing denied 73 S.Ct 164, 344 U.S. 882, 
97 L.Ed. 688. 

97. Beason for role 

”They would be irrepealable, not 
because so declared, but whether so 
declared or not That the Legisla- 
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Existence of contract. A contract to which the 
state is a party and giving rise to contractual obli¬ 
gations binding on the state must first exist before 
it can be said that a state law impairs such obliga¬ 
tions within the meaning of the constitution.^^ a 


contractual relationship with the state may arise 
from a statute,® *-5 and the rights created thereby 
cannot be impaired by subsequent legfislation;®®*!® 
but, in order for this rule to apply, the essential 
elements of a contract must exist.®®-i6 Thus, a 


ture properly stated the principle of 
law applicable should not militate 
asrainst the law.** 

Qolo.—Johnson v. McDonald, 49 P.2d 
1017, 97 Colo. 324. 

98. U.S.—Crane v. Hahlo, N.T., 42 
act. 214, 268 U.S. 142, 66 L.Bd. 514. 

New York Underground JL Co. v. 
New York. C.C.N.Y., 116 F. 962, af¬ 
firmed 24 act. 494, 198 U.S. 416, 
48 DSd. 733. 

Ark.—Cla 3 rton v. City of Little Rock, 
204 S.W.2d 146, 211 Ark. 893. 

N.Y.—Black River Regulating Dlst. 
V. Adirondack League Club, 121 
N.B.2d 428, 807 N.Y. 476. 

S.C.—^Antonakas v. Anderson Cham¬ 
ber of Commerce, 126 S.B. 35, 130 

aC. 216. 

Tex.—State v. Steck Co., Civ.App., 
236 S.W.2d 866, error refused. 
Contracts for expendltare of funds 
A constitutional amendment pro¬ 
viding for return of one cent of state 
sales tax to be divided among cities, 
villages, townships, and schools, and 
for continuance of annual school 
grants. Is not Invalid as impairing 
obligation of contract entered into 
by state by expenditure of funds ap¬ 
propriated by Legislature relying on 
continued sales tax collections. 
Mich.—City of Jackson v. Nims, 26 
N.W.2d 669, 816 Mich. 694. 

More speoiflcally, it is essential 
that there exist a contract in the 
usual or popular sense as signifying 
an agreement of two or more minds, 
upon sufficient consideration, to do 
or not to do certain acts. 

U.S.—Crane v. Hahlo, N.Y., 42 S.Ct 
214, 268 U.S. 142, 66 UBd. 614. 
Reason for rtUe 

**If there was no proper contract 
there was nothing to violate.** 

N.J.—^Bast Jersey Water Co. v. City 
of Newark, 125 A. 678, 682, 96 N.J. 
Bq. 231, affirmed 130 A. 667, 98 N. 
J.Bq. 672. 

Supposed contract Invalid as in re¬ 
straint of trade 

N.J.—^Bast Jersey Water Co. v. City 
of Newark, supra. 

"Judgment” rather than "contract” 
Confirmation of local improvement 
assessment constituted **Judgment** 
against property of person benefited 
by improvement, and not "contract** 
within the meaning of the text rule. 
Ill.—Schreiber v. Cook County, 68 N. 
B.2d 40, 888 Ill. 297, 166 AUR 
1162—^Hoehamer v. Village of Elm¬ 
wood Park, 198 N.B. 346, 861 Ill. 
422, 102 AL.R. 196. 

Daty arising by operation of law 
is not contract within the meaning 


of constitutional provisions forbid¬ 
ding Impairment of the obligation of 
contract. 

Miss.—^Love v. Mangum, 135 So. 223, 
160 Miss. 590. 

An eaqpcotanoy, based on anticipat¬ 
ed continuance of existing law, is 
not ‘^obligation of contract” within 
constitutional guaranty of protection 
against impairment of such obliga^ 
tions. 

IlL—^People ex rel. Sterling Lumber 
& Supply Co. V. Workman, 52 N.B. 
2d 259, 885 HL 18. 

98.5 Colo.—^Hessick v. Moynihan, 262 
P. 907, 83 Colo. 43. 

Mich.—Nichols V. Williams, 62 NW. 

2d 103, 388 Mich. 617. 

Neb.—^Ritter v. Drainage Dlst. No. 1 
of Otoe and Johnson Counties, 291 

N. W. 718, 137 Neb. 866. 

Wash.—Gruen v. Tax Commission, 
211 P.2d 651, 86 Wash.2d 1. 

Statute addressed to no partionlar 
person does not constitute a contract 
within the meaning of the text rule. 
U.S.—U. S. V. United Shoe Machin¬ 
ery Co., D.C.MO., 264 F. 138, affirm¬ 
ed United Shoe Mach. Corporation 
V. U. S., 42 S.Ct. 863, 258 U.S. 461, 
66 L.Bd. 708, rehearing denied 42 
S.Ct. 686, 269 U.S. 676, 66 L.Bd. 
1071. 

Ordinance of constitutional conven¬ 
tion 

Provision of federal constitution 
that no state shall pass any law im¬ 
pairing obligation of contracts, in¬ 
hibits violation of the obligation of 
ordinance adopted by the Wheeling 
Convention in 1861, guaranteeing se¬ 
curity of titles to land within bound¬ 
aries of West Virginia, based on acts 
of Virginia prior to formation of 
West Virginia, and provisions of the 
West Virginia constitution of 1872 
to like effect. 

W.Va.—State v. Gray, 52 S.B.2d 759. 
132 W.Va 472, appeal dismissed. 
Gray v. State of West Virginia, 70 
S.Ct. 104, 338 U.S. 866, 94 L.Bd. 623. 

Statute may be both law and ooutraot 
Ind.—Grand Lodge Hall Ass’n, I. O. 

O. F. V. Moore. 70 N.B.2d 19, 224 
Ind. 576, 173 AL.R. 6, affirmed 67 
S.Ct. 1088, 880 U.S. 808, 91 L.Bd. 
1265, certiorari denied 67 S.Ct. 
1201, 831 U.S. 864, 91 L.Bd. 1869. 

98.10 Ga.—^Franklin v. Mayor, etc., 
of Savannah, 34 S.B.2d 606, 199 
Ga. 426. 

N.Y,—TUton V. City of Utica» 60 N. 
Y.S.2d 249. 

Wash.—Gruen v. Tax Commission, 
211 P.2d 651, 35 Wash.2d L 
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Amendatory statute held valid 

Kan.—^Mizer v. EAnsas Bostwick Irr. 
Dlst. No. 2, 239 P.2d 370, 172 Kan. 
167, appeal dismissed 72 S.Ct. 1053, 
343 U.S. 964, 96 L.Bd. 1365. 

Bffeot of repeal of law 

When a law is in its nature a con¬ 
tract, imder which absolute rights 
have vested, repeal thereof cannot 
divest such righta 
Fla.—State ex rel. Melton v. Board 
of Public Instruction for Dade 
County, 191 So. 27, 140 Fla. 81. 
aSadstliig law as part of contraot 
Where corporation entered into 
lawful and valid contract with stata 
through duly authorized state official, 
under existing law providing for and 
appropriating certain moneys to be 
used for payment of claims against 
state arising under such contract, ex¬ 
isting law became part of contract 
and while it could be repealed or 
amended as to future contracts, the 
amendment or repeal would not af¬ 
fect the corporatlon*s contract un¬ 
less adequate provision were made to 
meet existing obligations of corpora- 
tion*s contract. 

Okl.—Fortlnberry Co. v. Blundell, 243 

P.2d 427, 206 Okl. 261. 

98.15 Ind.—^Department of Treasury 
V. Foster, 18 N.B.2d 783, 216 Ind. 
217. 

Mass.—^Moore v. Election Com*rs of 
Cambridge, 86 NJB.2d 222, 809 

Mass. 303. 

Miss.—Wilkinson County v. State 
Highway Commission, 4 So.2d 293, 
191 Miss. 750. 

N.Y.—^Board of Education of Central 
School Dist. No. 1, Town of Som¬ 
ers, Westchester County, v. Stod¬ 
dard, 61 N.Y.S.2d 269, 268 App.Dlv. 
936, affirmed 60 N.B.2d 757, 294 

N. Y. 667. 

Declaration of policy 

A statute which merely declares a 
state policy and directs a subordi¬ 
nate body to carry it into effect is 
subject to revision or repeal in the 
discretion of the legislature. 

La.—State ex reL Munsch v. Board 
of Com*rs of Port of New Orleans, 
3 So.2d 622, 198 La. 283. 

The legislative intent to enter in¬ 
to a contract with an artificial body 
of its creation ought to be apparent 
from the law which is alleged to con¬ 
stitute the contractual obligation. 

Ind.—Grand Lodge Hall Ass*n, L O. 

O. F. V. Moore, 70 N.B.2d 19, 224 
Ind. 676, 173 AL.R. 6, affirmed 67 
S.Ct. 1088, 330 U.S. 808, 91 LuEd. 
1266, certiorari denied 67 S.Ct. 1201, 

I 331 US. 864, 91 L.Bd. 1869. 
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statute, which provides for the execution of a 
written contract on behalf of a state or confirms 
a settlement of disputed rights and defines its terms, 
creates a binding obligation on the state subject to 
protection under the constitutional provisions 
against impairing the obligation of contracts.^^-^® 

Where the validity of a purported contract de¬ 
pends on the provisions of an unconstitutional stat¬ 
ute, the contract imposes no binding obligations 
within the constitutional provision against impair¬ 
ment of the obligation of contracts.^8.26 Moreover, 
before a subsequent law can be said to impair the 
obligation of a contract with a state, it must appear 
that there was a preexisting law on which the con¬ 
tract in question was based,and where a statute 
is relied on for this purpose the party claiming im¬ 
pairment may be required to overcome the presump¬ 
tion that such statute merely declared a policy to 
be pursued until the legislature ordained otherwise 
rather than an intention to create private contrac¬ 
tual rights.^ The obligation of a contract between 
a state and a subdivision thereof and a third person 
entered into while a statute is in force cannot be 
said to be impaired by such statute.^ 

Assent to statute. If a statute which would other¬ 
wise impair the obligation of a contract is assent¬ 
ed to by the other party to the contract, it consti¬ 


tutes a new contract altering or superseding the 
former one.^ 

Releasing obligations. While the contract clause 
of the constitution protects parties dealing with the 
state, it does not alfect the validity of statutes re¬ 
leasing obligations due the stated or a political sub¬ 
division thereof,® 

Care of insane persons. The state is under no 
contractual duty to maintain insane persons in its 
institutions so as to make a law requiring the es¬ 
tate of such persons to pay for their maintenance 
unconstitutional as an impairment of any contrac¬ 
tual obligation.® 

Convicts. As distinguished from the rule that 
state statutes in exercise of its police powers over 
convicts are not unconstitutional as an impairment 
of an obligation of contracts for the hiring out of 
convicts, see infra § 293, it has been held that a 
statute prohibiting the sale of the product of pris¬ 
oners* labor in competition with free labor is un¬ 
constitutional as an impairment of the obligation 
of contracts between the state and third persons.*^ 
An order for the parole of a prisoner does not give 
rise to any contractual obligation entitled to protec¬ 
tion from impairment under constitutional provi¬ 
sions,® nor does a statute which provides that con¬ 
victs thereafter paroled shall, on a second convic- 


98.20 TJ.S.—^Dodgre V, Board of Edu¬ 
cation of City of Chicago, Ill., 58 

S. Ct. 98. 302 U.S. 74, 82 L.Bd. 57. 
La.—State ex rel. Munsch v. Board 

of Com'rs of Port of New Orleans, 
8 So.2d 622. 198 La. 283. 

K.T.—^Lapolla v. Board of Education 
of City of New York, 15 N.T.S.2d 
149, 172 Misc. 364. affirmed 16 N. 

T. S.2d 721, 258 App.Div. 781, af¬ 
firmed 26 N.B.2d 807, 282 N.Y. 674. 

-^Is.—State ex rel. McKenna v. Dis¬ 
trict No. 8 of Town of Milwaukee, 
10 N.W.2d 165, 243 Wls. 324, 147 
A.L.R. 290—Morrison v. Board of 
Education of City of West Allis, 
297 N.W. 888, 237 Wis. 483. 

98U85 N.C.—State ex rel. Summrell 
V. Carolina-Virginia Racing Ass’n, 
83 S.E.2d 501, 240 N.C. 614. 

99. U.S.—^Dodge v. Board of Educa¬ 
tion of City of Chicago, Ill., 58 S. 
Ct. 98, 100. 802 U.S. 74, 82 L.Bd. 
57. 

language of statute 

^Tn determining whether a law ten¬ 
ders a contract to a citizen, it is of 
first importance to examine the lan¬ 
guage of the statute.*’ 

U.S.—^Dodge V. Board of Education 
of City of Chicago, supra. 

La.—State ex reL Mimsch v. Board 


of Com’rs of Port of New Orleans, 
3 So.2d 622, 624, 198 La. 288. 
N.Y.—Lapolla v. Board of Educa¬ 
tion of City of New York, 16 N.Y. 
S.2d 149, 152, 172 Misc. 364, af¬ 
firmed 16 N.Y.S.2d 721, 258 App. 
Div. 781, affirmed .26 N.B.2d 807, 
282 N.Y. 674. 

malm not recoverable by action 

Where the legislature provides for 
the satisfaction of a claim which is 
not recoverable by action, and which 
is founded only in equity and Justice, 
there is nothing which gives the 
enactment the form and sanction of 
a contract, so as to be protected by 
the constitution. 

K.Y,—^People v. Montgomery Coirnty, 
67 N.Y. 109, 28 Am.R. 94. 

L U.S.—^Dodge v. Board of Educa¬ 
tion of City of Chicago, Ill., 68 S. 
Ct 98, 802 U.S. 74, 82 L.Bd. 67. 

2. Mont—State v. Brannon, 288 P. 
202, 86 Mont 200, 67 A.L.R. 1020. 

Wash.—Comfort v, City of Tacoma, 
252 P. 929, 142 Wash. 249. 

3. Mass.—^Prince v. Crocker, 44 N.E 
446, 166 Mass. 847, 82 LuRAw 610. 

4i Ind.—Corpus Juris Sooundum cit¬ 
ed in Department of Public Wel¬ 
fare of Allen County v. PotthofC, 
44 N.E.2d 494, 496, 220 Ind. 674. 

1305 


Or.—^Miller v. Henry, 124 P. 197, 62 
Or. 4, 41 L.R.A.,N.S., 97. 

12 C.J. p 997 note 20. 

5. Minn.—State v. George, 142 N.W. 
945, 123 Minn. 59. 

12 aj. p 997 note 21. 

6. Conn.—State v. Romme, 107 A. 
619, 93 Conn. 671. 

Or.—^In re Idleman’s Commitment, 27 
P.2d 306, 146 Or. 13. 

S.D.—Corpus Juris Seoundum cited 
in In re Sadler’s Estate, 38 N.W.2d 
879, 881, 78 S.D. 66. 

7. Colo.—^Hessick v. Moynihan, 262 
P. 907, 88 Colo. 48. 

Impairmeint resultliig from operation 
of statute 

Where the operation and effect of 
a statute such as that indicated in 
the text would be to deprive the state 
of one hundred thousand dollars reve¬ 
nue as property rights lawfully ac¬ 
quired by convict labor, compel a 
state penal board to cancel its leas¬ 
es with third persons, and to cease 
operating and to abandon farms that 
it had leaned to third persons on crop 
shares with wastage of existing live 
stock, it was held that the statute 
was unconstitutional under the text 
rule. 

Colo.—^Hessick v. Moynihan, supra. 

8. Ga.—Johnson v. Walls, 194 S.E. 
380, 186 Ga. 177. 
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tion, forfeit their rights under the parol impair any 
obligation of contract in the constitutional sense.® 

Funds in custody of state. State laws diverting 
to other purposes funds in the custody of a state 
for certain purposes have been held to be uncon¬ 
stitutional for impairing the contractual obligation 
of the state towards persons having a claim to such 
funds.i® It has been held, however, that a state 
statute providing for payments out of a fund which 
is maintained at a point sufficient to meet other 
lawful claims for which the fimd is security does 
not constitute an impairment of any obligation of 
contract between the state and those who may be 
entitled to urge such daims.^i With respect to 
a state’s public funds, as to which no contractual 
rights exist in favor of others, legislative action 
relating to such funds cannot be said to impair any 
contractual obligation of the state.^® No contrac¬ 
tual obligations of the state are impaired by stat¬ 
utes which repeal former acts under which fines and 
penalties had been appropriated to an educational 
institution!^® or to the payment of claims of a certain 
class.i^ It has been held that a statute providing 
for the diversion of interest on specified public de¬ 
posits for the purpose of creating a fund for the 
protection of all interests entitled to protection is 
not unconstitutional as impairing obligations of con¬ 
tract with any particular interested class.i® 


Grants of rights by states. Grants by the state 
of the right to use the highways for the purpose of 
laying water pipes have been held to give rise to 
contractual obligations which under the federal 
Constitution cannot be impaired by subsequent laws 
of the state but it has also been held that a 
grant of the right to construct poles along the high¬ 
way did not constitute a contract nor create an ob¬ 
ligation entitled to protection from impainnent.**-^ 
Other specific types of grants by states as bases for 
contractual obligations entitled to protection are 
considered infra §§ 288,290,291. 

Rural credit. The obligation of a rural credit 
mortgage contract between a state and an individual 
has been held to be entitled to protection from im¬ 
pairment by subsequent state action.^® One em¬ 
ployed for no particular term by a state rural credit 
board does not, however, stand in any contractual 
relation to the state which would entitle his employ¬ 
ment to protection under the constitutional provi¬ 
sion forbidding impairment of contractual obliga¬ 
tions.^® 

Transfer of canal, A transfer by a state of a 
canal and subsequent transfers based on the first 
constitute contracts, and obligations contained there¬ 
in are entitled to constitutional protection from im¬ 
pairment.®® 


a. N.T,—Ex parte Russell, 92 N.T.S. 

68 . 

10. U.S.—^Hubbell v. Leonaxd, D.C. 

Ark., 6 F.Supp. 145. 

Wls.—State ex reL Stafford v. State 
Annuity & Investment Board, 261 
N.W. 718, 219 Wls. 81. 
asoneys pledged to pf^meats on Mgli- 
way bonds 

Statutory provisions diverting part 
of proceeds of automobile licenses 
and grasoline and motor oil taxes ir¬ 
revocably pledged for payment of 
principal and interest on highway 
bonds, to county highway fund, not¬ 
withstanding proceeds of such taxes 
should fall below prescribed mini¬ 
mum, have tmder the rule stated in 
the text been held to be imconstitu- 
tional as impairing obligation of con¬ 
tract between state and bondholders. 
U.S.—^Hubbell v. Leonard, l>.O.Ark., 6 
F.Supp. 145. 

School teachers’ retirement fond 
Statute directing payment of cer¬ 
tain sum from contingent fund of 
teachers* retirement system to wid¬ 
ow of teacher who died before cre¬ 
ation of fund WM held imder the text 
rule to be unconstitutional as im¬ 
pairing obligation of contract be¬ 
tween state and other teachers by 
appropriating to stranger to the fimd 
money belonging to such teachers. 
Wis.—State ex reL Stafford v. State 


Annuity & Investment Board, 261 
N.W. 718, 219 Wis. 31. 

11. N.M.—Streit v. Lujan, 6 P.2d 
205, 35 N.M. 672, appeal dismissed 
52 S.Ct. 405, 285 U.S. 527, 76 L.£d. 
924. 

No impairment by refunds of gaso. 

line excise taxes 
N.M.—Streit v. Lujan, supra. 
BelmbursenLent for road construction 
Inclusion of county's claim for 
money spent in construction of road 
not then state highway in statutory 
reimbursement provisions contem¬ 
plating a designated fund was held 
not objectionable as Impairing the 
obligations of contracts between 
state and several counties originally 
entitled to benefits from such fund, 
in the absence of proof that the fund 
is not ample to supply them. 

Tenn.—^Baker v. Hickman County, 47 
S.W.2d 1090, 164 Tenn. 294. 

12. Miss.—^Mississippi Centennial 
Exposition Co. v. Luderbach, 86 So. 
517, 123 Miss. 828. 

13. Mo.—•Watson Seminary v. Pike 
County Ct, 50 S.W. 880, 149 Mo. 
67, 45 L.RJL 675. 

14. Ala.—Shell v. Beeland, 26 So. 
342, 123 Ala. 669—^Harold v. Her¬ 
rington, 11 So. 131, 95 Ala. 395. 

115. Ind.—Storm v. Sexton, 200 N.B. 
I 251, 209 Ind. 589, 104 A.L.R. 1359. 
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Diversion to other than educational 
purposes 

State Sinking Fund for Public De¬ 
posits Act was held not unconstitu¬ 
tional as impairing contractual obli¬ 
gations to trustees of state universi¬ 
ties as holders of donations, beQuests, 
and devises In trust by diverting part 
of income to other than educational 
purposes stipulated by donors. 

Ind.—Storen v. Sexton, supra. 

16. Cal.—City of Beverly Hills v. 
City of Los Angeles, 165 P. 924, 
176 CaL 311. 

17. Md.—City of Baltimore v. Ches¬ 
apeake & Potomac Telephone Co. 
of Baltimore City, 120 A. 229, 142 
Md. 79. 

18. S.D.—Cowell V. Lewis, 217 N.W. 
218, 52 S.D. 229. 

Subjecting delinquent mo^agor to 
additional penalty 
S.D.—Cowell V. Lewis, supra. 

19. S.D.—Van v. Gunderson, 225 N. 
W. 54, 55 S.D. 95. 

Alteration of mileage rata on em¬ 
ployee’s automobile 
S.D.—Van v. Gunderson, supra. 

20. U.S.—Columbia Ry., Gas A: Elec¬ 
tric Co. V. State of South Carolina, 
S.C., 43 S.Ct 306, 261 U.S. 236, 67 
LuEd. 629. 
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Workmens eompensaHon. Statutes which wipe 
out the definite right of an employee suffering an 
injury of compensable nature to receive compensa¬ 
tion under the state compensation statute are un¬ 
constitutional as impairing the obligation of con- 
tract.2i 

§ 286. Franchises 

Franchises granted by a state are, when acted on 
by the grantee, contractual and create obligations enti¬ 
tled to constitutional protection from Impairment. 

Franchises granted by a state or a political sub¬ 
division thereof to an individual or corporation are, 
when acted on by the grantee, contractual and 
create obligations which are entitled to consti¬ 
tutional protection from impairment but under 
the principle that the state’s exercise of its po¬ 
lice power does not constitute an impairment of its 
contractual obligations, as discussed supra § 285, the 
fact that franchises by the state are adversely af¬ 
fected by its lawful exercise of its police power does 
not amount to an impairment of the obligation of the 


state’s contract.28 Requiring compliance with, or 
the enforcement of, a statutory condition which was 
attached to a franchise at the time it was granted 
cannot be said to be an impairment of any obliga¬ 
tion binding on the state in the constitutional 
sense.24 

In the absence of a clearly expressed intention 
to surrender the right to tax a franchise a law im¬ 
posing such tax does not offend the contract clause 
of the constitution.26 

§ 287. Licenses 

A license or permit does not constitute a contract 
within the meaning of constitutional provisions for¬ 
bidding Impairment of the obligation of contract, but 
Is a privilege, which can be modified or revoked by 
subsequent legislation. 

A license or permit granted by public authority 
such as a state or a political subdivision thereof does 
not constitute a ‘'contract” within the meaning of 
the federal Constitution forbidding impairment of 
the obligation of contract,26 but, rather, such a 


CovenaiLt converted Into condition 
for forfeiture 

A statute passed subsequent to the 
transfer of a state canal, converting 
a covenant In the instrument of 
transfer into a condition subsequent 
whereby all right, title and interest 
of transferee are forfeited for non- 
compliance was held under the text 
rule to be unconstitutlonaL 
U.S.—Columbia Ry., Gas & Electric 
Co. V. State of South Carolina, su¬ 
pra, in effect apparently overrul¬ 
ing State V. Columbia Ry., Gas & 
Electric Co., 100 S.E. 865, 112 S.a 
52$. 

21. N.J.—^Dawson v. Borough of 
Rutherford, 178 A 147, 12 N.J.Misc. 
567. 

Not mere change of remedy 

Statute declaring municipcU emer¬ 
gency relief employment to be cas¬ 
ual employment, and statute provid¬ 
ing that inured employee may apply 
for compensation to state director of 
emergency relief in whom discretion 
is vested as to terms of award have 
been held to be invalid as impairing 
the obligation of contract and not 
merely a change . in the employee’s 
remedy. 

N.JT.—^Dawson v. Borough of Ruther¬ 
ford, supra. 

22. Ark.—Arkansas Power & Light 
. Co. V. West Memphis Power & Wa¬ 
ter Co., 58 S.W.2d 206, 187 Ark. 41. 

Cal.—^Tulare County v. City of Dl- 
nuba, 206 P. 988, 188 CaL 664. 

Ky.—^Unlon Light, Heat & Power Co. 
V. City of Fort Thomas, 285 S.W. 
228, 215 Ky. 884. 

Me.—Watikeag Ferry Ass'n v. Arey, 
146 A 10, 128 Me. 108. 


Ohio.—City of Newark v. Public Util¬ 
ities Commission, 188 N.E. 96, 108 
Ohio St. 158—City of Columbus v. 
Public UtlUties Commission, 188 N. 
E. 800, 108 Ohio St. 79. 

12 CJ. p 997 notes 85, 36, p 1015 note 
89—26 ax p 1022 note 21 [bX 

23. Ohio.—^Board of Com’rs of 
Franklin County v. Public Utilities 
Commission. 140 N.B. 87, 107 Ohio 
St. 442, 80 AL.R. 429. 

26 ax p 1022 note 14—28 aX p 561 
notes 63-65. 

Fraachlse right not created 
Election held pursuant to statute 
authorizing county to operate, main¬ 
tain, and repair, at expense of county, 
bridge over navigable stream in city 
if a majority of electors of the coun¬ 
ty at an election called for that pur¬ 
pose so voted, did not create a fran¬ 
chise right in favor of city or vest it 
with contractual rights which would 
preclude county from discontinuing 
such operation, maintenance and re¬ 
pair. 

Wash.—City of Hoquiam v. Grairs 
Harbor Coxmty, 166 P.2d 461, 24 
Wash.2d 533. 

24. U.S.—^Pomona v. Sunset TeL, 
etc., Co., Cal., 32 S.Ct. 477, 224 U. 
a 880, 56 L.Ed. 788. 

Ky.—^Muscovalley v. Horn, 56 S.W. 
2d 864, 246 Ky. 778. 

25. U.S.—^Puget Sound Power 4b 
Light Co. V. City of Seattle, Wash., 

. 64 act. .542, 291 U.S. 619, 78 L.Bd. 
1025, rehearing denied 64 S.Ct. 712, 
292 U.S. 608, 78 L.Ed. 1466. 

Md.—^Diamond Match Co. v. State Tax 
Commission, 200 A 865, 176 Md. 
284. 

26. U.S.—Semier v. Oregon State 
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Board of Uental Examiners, Or., 65 
act. 670, 294 U.S. 608, 79 L.Bd. 
1086. 

Alaska.—Territory v. P. E. Harris & 
Co., 7 Alaska 430. 

Cal.—American States Water Service 
Co. of California v. Johnson, 88 P. 
2d 770, 31 Cal.App.2d 606. 

KAn.—Depew v. Wichita Ass’n of 
Credit Men, 49 P.2d 1041, 142 Kan. 
403, certiorari denied Wichita Ajss’n 
of Credit Men v. Depew, 56 S.Ct. 
674, 297 U.S. 710, 80 L.Bd. 997 and 
Wichita Ass’n of Credit Men v. 
State ex rel. Beck, 56 S.Ct. 674, 
297 U.a 710, 80 L.Bd. 997 . 

La.—^Toye Bros. Tellow Cab Co. v. 
Cooperative Cab Co., 7 So.2d 868, 
199 La. 1068, appeal dismissed 63 
act 42, 817 U.a 589, 87 L.Bd. 482 . 

Me.—Appeal of Bomstein, 140 A 194, 
126 Me. 582. 

Neb.—^Leenoan v. Vocelka, 82 N.W.2d 
274, 149 Neb. 702—Gidffln v. Gass, 
274 N.W, 193, 133 Neb. 66. 

N.T.—Joseph Burstsna, Inc. v. Wilson, 
101 N.B.2d 665, 803 N.T. 242, re¬ 
versed on other grounds 72 S.Ct 
777, 848 U.S. 496. 96 UBd. 1098. 

O’Gara v. Joseph, 116 N.T.S.2d 
469, 202 Misc. 28. 

N.D.—Klein v. Hutton, 191 N.W. 485, 
49 N.D. 248. 

Or.—^Anthony v. Veatch, 220 P.2d 493, 
189 Or. 462, rehearing denied 221 
P.2d 575, 189 Or. 462, appeal dis¬ 
missed 71 act 499, 840 U.a 928, 
95 L.Bd. 667. 

Pa.—^Philadelphia Suburban Water 
Co. V. Pennsylvania Public Utility 
Commission, 78 A 2d 46, 168 Pa- 
Super. 860. 

RI.—State V. Conragan, 192 A 752, 
58 R.L 818. 
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license or permit, so granted, is a privilege, license or tax on the corporate business invalid,^ 
which can be modified or revoked by subsequent nor is such a license or tax made invalid by an 
legislation nor does a statute requiring a ordinance authorizing a corporation to make use of 
license for the performance of certain acts con- the streets for certain purposes.^! 
stitute a law impairing ^e obligation of a state s other hand, it has been held that a statute 

contract.^^ So a statute imposing a license or busi- requiring a license to practice one’s profession is 
ness t^ ordinarily cannot be held to be invalid as unconstitutional as impairing the obligation of con- 
impairing the obligation of a contract, contrary to tract.^2 ^ statute restricting the class of those who 
the prohibition of the federal Constitution,^^ unless eligible to obtain a license does not impair 

the state has by express contract relinquished its ^he obligation of a preexisting contract which does 
right to levy such tax in a particular case.29 Thus, oblige the state to issue any license,^^ uor does 
a charter granted to a private corporation does a statute imposing additional burdens on persons 
not of itself constitute such a contract for exemp- who have been licensed constitute any violation of 
tion from taxation as to render the imposition of a such constitutional provision,*^ A rule by a state 

Tenn.—Johnson Freight Lines v. Da- i constitutional provisions prohibiting i statute is not invalid as impairing 


vis, 123 S.W.2d 820, 174 Tenn. 61. 
Wis.—Ooxpus Juris Seouudum cited | 
in Olson V. State Conservation Com¬ 
mission, 293 N.W. 262, 268, 235 
Wis. 473. 

42 C.J. p 664 note 45 [b]. 

Statutory deolaxatioxi that a license 
Issued by a specified state body shall 
be construed to be a contract between 
such body and the licensee does not 
alter the text rule. 

Mich.—Johnson v. Liquor Control 
Commission, 254 N.W. 557, 266 
Hich. 682. 

26.5 N.M.—^Yarbrough v. Montoya, 
214 P.2d 769, 54 N.M. 91—Chiordi v. 
Jemigan, 129 P.2d 640, 46 N.M. 896. 
26.10 Pa.—^Philadelphia Suburban 

Water Co. v. Pennsylvania Public 
Utility Commission, 78 A.2d 46, 168 
Pa.Super. 360. 

Vt—Sowma v. Parker, 22 A.2d 518, 
112 Vt 241. 

27, Or.—Semler v. Oregon State 
Board of Dental Examiners, 84 P. 
2d 811, 148 Or. 50, followed in Don¬ 
ohue V. Rosenthal, 84 P.2d 816, 147 
Or. 408, and affirmed Semler v. Ore¬ 
gon State Board of Dental Exam¬ 
iners, 55 S.Ct 570, 294 U.S. 608, 
79 L.Ed. 1086. 

28. Cal.—^National Ice & Cold Stor¬ 
age Co. of California v. Pacific 
Fruit Express Co., 79 P.2d 380, 11 
Cal.2d 283. 

Fla.—Amos v. Gunn, 94 So. 615, 84 
Fla. 285. 

I^.T._0’Gara v. Joseph, 115 N.T.S.2d 
469, 202 Misc. 28—^Linehan-Leary 
Corp. V. City of New York, 115 N. 
Y.S.2d 466, 202 Misc. 25. 

83 C.J. p 509 notes 79-81—87 C.J. p 
197 note 9. 

Motor veMoles 

Wis.—State v. Zimmerman, 196 N.W. 

848, 181 Wis. 552. 

42 C.J. p 664 note 46. 

Vradiog staanps 

Statutes imposing a license fee or 
tax on merchants using trading 
stamps in connection with their busi¬ 
nesses have been held not to offend 


impairment of contractual obligar 
tions. 

U.S.—^Rast V. Van Deman & Lewis 
Co., Fla., 36 S.Ct 370, 240 U.S. 342, 
60 L.Ed. 679, L.R.A.1917A 421, Ann. 
Cas.l917B 455. 

63 CJ. p 756 note 74. 

Adverse effect on parties to contract 
The existence of an executory con¬ 
tract between or among two or more 
individuals presents no obstacle to 
the right or power of state to levy 
or to impose a license tax which 
may adversely affect the financial in¬ 
terest of either or any of parties 
which may have been acquired under 
or by reason of the mutual covenants 
of such parties to the contract 
Cal.—^National Ice & Cold Storage Co. 
of California v. Pacific Fruit Ex¬ 
press Co., 79 P.2d 380, 11 Cal.2d 
283. 

Taxes erroneously paid 
The statutory amendment, prohibit¬ 
ing credit or refund of amount of re¬ 
tailer’s occupation tax erroneously 
paid, unless taxpayer bore burden of 
tax and did not shift it by including 
amount in price of property sold by 
him, is not unconstitutional as im¬ 
pairing obligation of contract be¬ 
tween state and taxpayer whose right 
to refund or credit memorandum ac¬ 
crued before effective date of amend¬ 
ment, since state assumed no irrevoc¬ 
able obligation, contractual or other¬ 
wise, to refund taxes erroneously 
paid. 

Ill.—^People ex reh Sterling Lumber 

6 Supply Co. V. Workman, 52 N.E. 
2d 259, 385 HI. 18. 

29. La.—^New Orleans v. Great 
Southern Tel., etc., Co., 8 So. 533, 
40 La.Ann. 41, 8 Am.S.R. 502. 

37 CJ. p 197 note 10. 

36i U.S.—Wiggins Ferry Co. v. Bast 
St Louis, IlL, 2 S.Ct 257, 107 U. 
S. 365, 27 L.Ed. 419—I^ovidence 
Bank v. Billings, R.L, 4 Pet 514, 

7 L.Ed. 939. 

La.—State v. J. Bodenger Realty Co., 
197 So. 741, 195 La. 1014. 

The ameadment of franchise tax 
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the obligation of contracts. 

Tex.—^Houston Oil Co. of Texas v. 
Lawson, Civ.App., 175 S.W.2d 716, 
error refused. 

Foreign oorporatioxi 

(1) The act imposing a franchise 
tax on foreign corporation does not 
impair foreign corporation’s contract 
with commonwealth to treat domestic 
and foreign corporations with equali¬ 
ty in all matters, including taxation, 
where equivalent tax burden was im¬ 
posed on both classes of corporations, 
since equality of treatment does not 
require identity of treatment 

Pa.—Commonwealth v. Ford Motor 
Co., 38 A.2d 329, 350 Pa. 236, appeal 
dismissed 65 S.Ct 857, 824 U.S. 
827, 89 L.Ed. 1394, rehearing denied 
65 S.Ct 1012, 324 U.S. 890, 89 L 
Ed. 1437. 

(2) The Franchise Tax Act Is not 
unconstitutional as impairing foreign 
corporations’ contracts with common¬ 
wealth by prohibiting deduction of 
value of such corporations’ shares of 
stock in domestic corporations in 
computing value of foreign corpora¬ 
tions’ capital stock for franchise tax 
purposes. 

Pa.—Commonwealth v. Monessen 
Amusement Co., 42 A.2d 158, 352 
Pa. 120. 

3L Mo.—Springfield v. Smith, 40 S. 
W. 757, 138 Mo. 645, 60 Am.S.R 
569, 37 D.R.A. 446. 

37 C.J. p 197 note 12. 

32. IlL—People v. Schaeffer, 142 N. 
B. 248, 810 IlL 574. 

33. U.S.—Olln V. Kitzmiller, Or., 42 
S.Ct 510, 259 U.S. 260, 66 L.Ed. 
980. 

34. U.S.—Semler v. Oregon State 
Board of Dental Examiners, Or., 55 
S.Ct 570, 294 U.S. 608, 79 LBd. 
1086. 

Alaska ConsoL Canneries v. Ter¬ 
ritory of Alaska, CLC^AAlaska, 16 
F.2d 256. 

S.C.—^Heslep v. State Highway De¬ 
partment of South Carolina, 171 6* 
B. 913,171 S.a 186. 
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board, under a state statute, withholding from a 
certain class a license or permit to do a certain act 
has been held not to constitute an impairment of 
any contractual obligation,^® nor may the repeal of 
a statute promising exemption from licensing reg¬ 
ulations constitute an impairment of a contractual 
obligation within the meaning of the constitution.^® 

Since licenses may for due cause be revoked at 
any time by the licensing authorities, as discussed 
in Licenses § 44, a statute which revokes a license 
previously granted by the legislature, or interferes 
with rights enjoyed under the license, does not 
constitute an impairment of a contract within the 
prohibition of the Constitution.®^ A license au¬ 
thorizing a person to practice a profession,®® to 
perform a certain act,®® to carry on a particular 
business,^® or to make a particular use of prop¬ 
erty^ is, accordingly, not protected from revocation 
or impairment by the contract clause of the consti¬ 


tution. The most frequent application of this doc¬ 
trine has been to licenses to manufacture or sell 
intoxicating liquors, which are without constitu¬ 
tional protection against revocation at any time.^® 
The expenditure of money on the faith of the 
license does not convert it into a contract or de¬ 
prive the state of the power to revoke it;^® but 
even though a license may be revoked, valuable 
improvements constructed by the licensee in the 
exercise thereof may not be taken for a private pur¬ 
pose or without just compensation.*^^ 

§ 288. Qrants of Right to Operate Lotteries 

A legislative grant to operate a lottery, If made 
without consideration, does not constitute a contract, 
and Is revocable by subsequent legislation. 

A legislative grant to operate a lottery, if made 
without consideration, does not constitute a con¬ 
tract, and is therefore revocable by a subsequent 


Tex.—^Lloyds of Texas v. Bobbitt, I 
Clv.App.. 40 S.W.2d 897, error dls-1 
missed, Com.App., 55 S.W.2d 803. 
Va.—Goe v. GifCord, 191 S.B. 783, 168 
Va. 497. 

Wis.—Corpus Juris Secundum cited in 
Olson V. State Conservation Com¬ 
mission, 293 N.W. 262, 268, 235 Wls. 
473. 

42 C.J. p 664 note 45 [al. 

Reason for rule 

‘‘The licensee was bound to know 
that the license . . . was held 
subject to the modification or repeal 
of the law under which it was is¬ 
sued, from the makingr of which 
change, if the public welfare re¬ 
quired it, no incidental inconvenience 
he would suffer could stay the hand 
of the state.'* 

Tenn.—^McMillan v. City of Knoxville, 
202 S.W. 65, 67, 139 Tenn. 319. 

Sunday laws do not impair the ob¬ 
ligation of any contract within the 
constitutional meaning even where 
they prohibit or limit the operation 
on Sunday of businesses which have 
been licensed by the state. 

Idaho.—^People v. Griffln, 1 Idaho 476. 
Lia.—State v. Bott, 31 Lia.Ann. 663, 38 
Am.R. 224. 

Particular subjects of regulatiou 

(1) Canning of salmon. 

Alaska.—Territory v. P. BL Btairis & 
Co., 7 Alaska 480. 

(2) Dental advertising. 

TT.S.—Semler v. Oregon State Board 
of Dental Examiners, Or., 55 S.Ct. 
570, 294 U.S. 608, 79 L.Bd. 1086. 
Va.--Goe v. Gifford, 191 S.E. 783, 168 
Va. 497. 

(3) Employment agencies. 

Tenn.—^McMillan v. City of Knoxville, 
202 S.W. 65. 139 Tenn. 819. 

(4) Fishing. 

TT.S.—Alaska ConsoL Canneries v. 


Territory of Alaska, C.C.A.Alaska, 
29 F.2d 401. 

(5) Registration of motor vehicles. 
Wls.—State V. Zimmerman, 196 N.W. 
848, 181 Wis. 552. 

35. Common carriers 

Rule of public utilities commission 
prohibiting motor transportation com¬ 
panies or other common carriers from 
securing private motor carrier per¬ 
mit was held not unconstitutional 
under the text rule, 

Ohio.—^Mahoning Express Co. v. Pub¬ 
lic Utilities Commission of Ohio, 
191 N.R 368, 128 Ohio St 869. 

36. AJa.—Samples v. State, 98 So. 
211, 19 Ala.App. 478, affirmed Ex 
parte Samples, 98 So. 803, 210 Ala. 
544. 

37. U.S.—Semler v. Oregon State 
Board of Dental Examiners, Or., 
55 S.Ct 670, 294 U.S. 608, 79 L.Ed. 
1086. 

Me.—Appeal of Bomstein, 140 A. 194, 
126 Me. 532. 

Mich.—Johnson v. Liquor Control 
Commission, 264 N.W. 667, 266 

Mich. 682. 

Pa.—^Pennsylvania State Real Estate 
Commission v. Hoff, Com.PL, 62 
Dauph.Co. 432. 

Va.—Goe v. Gifford, 191 S.E. 788, 168 
Va. 497. 

12 C.J. p 997 note 89. 

38. U.S.—Semler v. Oregon State 
Board of Dental Examiners, Or., 
65 S.Ct 670, 294 U.S. 608, 79 L.Bd, 
1086. 

Mass.—^Lavrrence v. Briry, 182 N-E. 
174, 289 Mass. 424. 

Mo.—^In re Sparrow, 90 S.W.2d 401, 
338 Mo. 203. 

Tenn.—Janeway v. State Bd. of Chi¬ 
ropractic Examiners, 281 S.W.2d 
584, 83 TenmApp. 280. 
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Va.~Goe v. Gifford, 191 S.E. 788, 168 
Va. 497. 

12 C.J. p 997 note 40. 

89. Pa.—Commonwealth v. Funk, 186 
A. 65, 323 Pa. 390. 

Operation of motor v^ole 
Pa.—Commonwealth v. Funk, supra. 
Wash.—^Rawson v. Department of Li¬ 
censes, 130 P.2d 876, 15 Wash.2d 
864. 

W.Va.—^Nulter v. State Road Com¬ 
mission of West Virginia, 193 S.E. 
549, 119 W.Va. 812. 

40. Me.—^Appeal of Bomstein, 140 
A 194, 126 Me. 682. 

Wis.—Corpus Juris Secundum cited in 
Olson V. State Conservation Com¬ 
mission, 298 N.W. 262, 268, 285 Wis. 
478. 

12 C.J. p 997 note 41. 

41. Mass.—^Lowell v. Archambault, 
75 N.E. 66, 189 Mass. 70, 1 L.R.A, 
N.S., 458. 

12 C.J. p 998 note 42. 

42. Mich.—Johnson v. Liquor Con¬ 
trol Commission, 254 N.W. 557, 266 
Mich. 682. 

12 aj. p 998 note 43—33 C.J. p 582 
note 14. 

43. Or.—^Portland v. Cook, 87 P. 772, 
48 Or. 660, 9 L.R.A,N.S., 733. 

Bight entitled to protection 

Where a person, under a permit 
granted by a city council to erect 
frame buildings within the fire lim¬ 
its, has made contracts and incurred 
liabilities thereon before a rescission 
thereof, it was held that he acquired 
a private property right in which 
he was entitled to protection. 

N.Y.—Buffalo V. Chadeayne, 31 N.B. 
443, 134 N.Y. 168. 

44. Wla—State v. Bancroft, 134 N. 
W. 830, 148 Wis. 124, 38 L.R.A,N. 
a, 526. 
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Statute,although it has been held in general terms 
that a charter granted to a corporation to operate a 
lottery may not be impaired by a subsequent statute 
if the original act contained no reservation or con¬ 
trol^® Notwithstanding some early decisions to 
the contrary,it is now settled that the revocation 
of a license to operate a lottery, even if granted for 
a consideration, is within the police power of the 
state and not a violation of the contract clause 
of the constitution.-*^ There exists, however, a de¬ 
cision to the effect that a statute to the extent that 
it attempts to impose a tax on a lottery which by 
the terms of its charter is exempt therefrom is void 
as an impairment of the state’s contractual obliga¬ 
tion.^® 

§ 289. Securities Issued by State 

Holders of securities Issued by the state under stat- 
iitory authorization are protected against subsequent 
legislation which will impair the contractual obligation 
evidenced by such securities. 

A Statute which deprives the holders of the bonds 
or interest coupons or certificates of indebtedness 
of the state of any rights to which they were enti¬ 


tled under the laws in force at the time of the issue 
of such obligations,®® or which withdraws from 
state officers the power of carrying out the contract 
evidenced by such instruments of indebtedness,®! 
or diverts to other uses fimds or property created 
or held under existing laws for the purpose of 
paying particular debts of the state,®® is unconsti¬ 
tutional as impairing the obligation of contracts, 
A statute providing that bonds already authorized 
to be issued might be sold at less than par, when 
they were voted under a law providing for sale at 
par, is, accordingly, invalid.®® 

On the other hand, except to the extent that con¬ 
tract rights have been acquired to particular prop¬ 
erty or funds, the property and funds of the state 
are within the control of the state and their use 
and disposition may be changed by statute.®^ So 
a statute authorizing a transfer of funds from a re¬ 
funding fund for a certain class of bonds to a gen¬ 
eral refunding bond redemption account has been 
held not to be such a diversion as to constitute an 
impairment of the contractual obligations evidenced 
by bonds of the particular class mentioned,®® and 


45. TJ.S.—^Phalen v. Virginia, Va., 8 
How. 163, 12 KSd. 1030. 

12 C.J. p 998 note 46. 

46. Ala.—^Broadhead v. Tuskaloosa 
Scientific, etc., Assoc., 45 Ala. 170. 

47. Mo.—State v. Miller, 66 Mo. 328. 
12 O.J. p 998 note 47. 

4a Ind.—State v. Woodward, 89 Ind. 
110, 46 Am.B. 160. 

Ky. —Com. v. Dou^rlasSf 24 S.W. 238, 
100 Ky. 116, 15 Ky.L. 581, 66 Am. 
S.R. 828. 

12 CJ. p 998 note 48—38 C.J. p 824 
note 28. 

Beasoa for rule 

*We are not prepared to admit 
that It is competent for one lesdsla- 
ture, by any contract with an in¬ 
dividual, to restrain the power of a 
subsequent legislature to legislate 
for the public welfare, and to that 
end to suppress any and all prac¬ 
tices tending to corrupt the public 
morals." 

U.S.—^Boyd V. Alabama, Ala., 94 U. 

a 645, 650, 24 L..Ed. 302. 

49. XT.S. —^New Orleans v. Houston, 
JjSl, 7 act. 198, 119 U.S. 266, 30 
LJSd. 411. 

60. Ark.—^Page v. Paving Improve^ 
ment Dist No. 11 of BussellvUle, 
158 S.W.2d 905, 208 Ark. 657. 

Oa.—State v. State Toll Bridge Au¬ 
thority, 82 S.B.2d 626, 210 Oa. 690. 
Mich.—^Ziegler v. Witherspoon, 49 N. 

W.2d 818, 881 Mich. 337. 

Mont.—State ex reL Judd v. Cooney, 
-32 P.2d 861, 97 Mont 75—Oorpus 
Juris dted in State ex rel. Tipton 

V. Eflckson, “19 P.2d 227, 231,. 93 
Mont. 466. 


Okl.—^In re Funding Bonds of 1941, 
Series A, 119 P.2d 568, 190 Okl. 8. 
S.C.—State ex rel. Roddey v. Byrnes, 
66 S.B.2d 33, 219 aC 486. 

12 C.J. p 998 note 50. 

Statute held valid under police power 
Local option statute and parish or¬ 
dinance enacted to effectuate results 
of local option election constitute a 
valid delegation and exercise of po¬ 
lice power of state and do not reduce 
or abolish the beer tax, pledged as 
security for payment of World War 

11 bonus bonds, and hence such stat¬ 
ute and ordinance do not impair the 
obligations of contract with state cre¬ 
ated through issuance of bonds or 
divest bondholders of their vested 
rights in violation of state or federal 
Constitution. 

La.—^McC^e v. Police Jury of Caddo 
Parish, App., 66 So.2d 408, affirmed 
78 So.2d 424, 225 La. 471, followed 
in McCrary v. Police Jury of Caddo 
Parish, 73 So.2d 431, 225 La. 489, 
and Tuggle v. Police Jury of Web¬ 
ster Parish, 78 So.2d 481, 225 La. 
490. 

61. TJ.S.—^Louisiana v. Jumel, La., 2 
S.CL 128, 107 TJ.S. 711, 27 L.Bd. 
448. 

Okl.—Wickham v. Grand River Dam 
Authority, 118 P.2d 640, 189 Okl. 
540. 

52. TJ.S.—Wabash, etc.. Canal Co. v. 
Beers, Ind., 2. Black 448, 17 L,Bd. 
327. 

12 C.J. p 999 note 52. 

53. Tex.—^David v. Timon, Civ.App., 
183 S.W. 88. 
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64. HI.—^Michaels v. Barrett, 188 N. 

E. 921, 855 IlL 175. 

S.C.—State ex rel. Brown v. Bates, 
18 S.E.2d 346, 198 S.a 480. 

12 C.J. p 999 note 67. 

DireotixLg treasurer to write off in- 
debtedness 

A joint resolution requiring the 
state treasurer to write off the 
books, as obligations of the state, 
certain past-due bonds, is not a law 
impairing the obligations of con¬ 
tracts as it relates, not to the obli¬ 
gation of the contracts, but to a mere 
matter of bookkeeping. 

S.C.—Smith V. Jennings, 45 S.E. 821, 
67 S.a 324. 

55. Ark.—Pickens v. McMath, 220 S. 

W.2d 602, 215 Ark. 832—^Fulkerson 
V. Refunding Board, 147 S.W.^d 
980, 201 Ark. 957—Scougale v. Page, 
106 S.W.2d 1023, 194 Ark. 280. 
Market fluotuatioiL immaterial 

(1) Fact that value of state bonds 
of the particular class mentioned 
might rise and fall on open market 
would have no bearing on question 
of impairment of staters obligation 
under contract with bondholders by 
enactment of statute authorizing 
transfer of balance in bond refunding 
fimd to general refunding bond, re¬ 
demption account. 

Ark.—Scougale v. Page, supra. 

(2) Fact that partial sale of new 
bonds under the act providing for 
refund of bonded road debt may af¬ 
fect and depreciate market value of 
any outstanding bonds that may not 
be redeemed is immaterial on ques¬ 
tion of impairment of state obliga- 



16 aj.s. 


a statute authorizing the application of funds de¬ 
rived from a motor vehicle fuel tax to the payment 
of emergency relief bonds has been held not such a 
diversion as to constitute an impairment of a con¬ 
tractual obligation represented by road bonds.^® 
Moreover, as long as appropriations do not ^ceed 
the amount that would be due with interest on 
bonds authorized but not issued, such appropriations 
cannot be said to impair the obligation of contract 
evidenced by bonds actually issued and outstand¬ 
ing nor does the setting aside of a bid for state 
bonds constitute an impairment of contractual ob¬ 
ligations represented by valid outstanding bonds 
where the bid could not, in any event, have been 
made effective for want of compliance with exist¬ 
ing law.58 No obligation of the state is impaired 
by the enactment of reasonable rules for the ascer¬ 
tainment of the validity of coupons or other obli¬ 
gations of the state.68 

Call before maturity. Under state constitutional 
provisions authorizing the state to call and redeem 
its bonds by refunding bonds, its action in so doing 
cannot be said to impair the obligation of such re¬ 
funded bonds as were issued while such provisions 
were in effect since they were part of the contract 
evidenced by such bonds,®® and this is so notwith¬ 
standing the statute providing for the refund sub¬ 
rogates the holders of the refunding bonds to the 
rights of the holders of the refunded bond issue.®^ 
Similarly, existing statutory provisions authorizing 
the state to call its bonds before maturity become 
provisions of such bonds on issuance and subsequent 
action by the state in calling them does not consti- 
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tute an. impairment of any obligation contained 
therein.®^ 

Payment and refunding. As a general rule, stat¬ 
utes providing certain methods of taxation for the 
pa 3 rment of bonds do not constitute contracts with 
the bondholders which are impaired by subsequent 
statutes repealing them or changing such methods 
of taxation;®® nor may a statute requiring the issu¬ 
ance of state bonds, in specified denominations or 
multiples thereof, in payment of other state obli¬ 
gations be said to impair such obligations which had 
been issued in amounts less than such specified de¬ 
nomination.®^ Moreover a statute providing for the 
refunding of state indebtedness is valid where the 
exchange of old obligations for . new is optional 
with the holders.®® A statute is valid also which 
provides for the pa 3 rment of state bonds in money, 
although by the terms of the statute under which 
they were issued they were also made receivable in 
payment of public lands.®® A statute which before 
presentation of warrants changes the rate of in¬ 
terest to be paid thereon is not invalid as impair¬ 
ing any contractual obligation where the terms of 
the original statute under which the warrants were 
issued authorized such change before presenta- 
tion.®7 

Where, however, provisions for certain methods 
of taxation for payment of such obligations are in¬ 
serted in a statute authorizing the issue of bonds, 
and they direct the levy of taxes for the payment 
of the bonds, either as to principal or interest, they 
enter into the contract with the bondholders and 
may not be changed to the disadvantage of such 
holders in any substantial particular.®® Particular 


tions, since there was no undertaJk- 
ingr by the state to gruarantee any 
particular price for bonds* in that 
state’s obligration was only, to pay 
bonds and interest thereon. 

Ark.—^Fulkerson v. Refunding Board* 
147 S.W.2d 980. 201 Ark. 957. 

56. Ill.—^Michaels v. Barrett* 188 N. 
m 921* 355 lU. 175. 

67. Okl.—State v. Howard* 171 P. 

41* 67 OkL 296. 

58. Cal.—Stephens v. State Treasur¬ 
er* 195 P. 651* 184 CaL 721. 

59. S.C.—Whaley v. Gaillard* 21 .& 

C. 560. 

12 C.J. p 999 note 65-66. 

60. La.—State ex reL Porterie v. 

Board of Liquidation of State Debt* 
182 So. 661* 190 La. 520. 

61. La.—State ex ret Porterie v. 

Board of Liquidation of State Debt* 
supra. 

• 68. N.D.—Catholic Order of Fores¬ 
ters V. State* 271 N.W. 670* 67 N. 

D. 228, 109 A.L.R. 979* dismissed 


Catholic Order of Foresters v. State 
of North Dakota, 67 S.Ct. 796* 301 
U.S. 665, 81 L.Ed. 1331. 

63. TJ.S.—Gilman v. City of Sheboy¬ 
gan* Wls.* 2 Black 510* 17 L.Ed. 
305. 

12 CJ. p 999 note 6L 

64. Ark.—^Leonard v. Smith* 61 S.W. 
2d 682* 187 Ark. 695. 

65. Colo.—^Post Printing, etc.* Co. v. 
Shafroth* 124 P. 176, 63 Colo. 129. 

Exchange of dixeot obligation for an¬ 
other type 

Refunding act was held, not uncon¬ 
stitutional as impairing contractual 
obligations because it authorized ex¬ 
change of direct state obligations for 
those of. road improvement district 
Ark.—Sparling v. Refunding Board, 
71 S.W.2d 182* 189 Ark. 189. 
Surrender on ftiU payment 
The 1941 Act providing for refund 
of bonded road debt does not **impalr 
obligation .of contract** between state 
and holders of bonds issued imder 
prior act since no holder of high¬ 
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way obligations Is required to sur¬ 
render them except upon full payment 
of principal and interest and pay¬ 
ment of debt is not a repudiation 
but is fulfillment and discharge of 
obligation. 

Ark.—^Fulkerson v. Refunding Board* 
147 S.W.2d 980, 201 Ark. 967. 

66. Ark.—Tipton v. Smythe, 94 S. 
W. 678, 78 Ark. 392, 116 Am.S.R. 
44, 7 L.R.A.*N.S.* 714* 8 Ann.Cas. 
621. 

67. Wash.—State ▼. Young, 61 P. 
726* 22 Wash. 647. 

68. Mont—State ex reL Judd v. 
Cooney* 82 P.2d 861* 97 Mont 76— 
State ex rel. Tipton v. Erickson* 
19 P.2d 227* 93 Mont 466. 

Wash.—Gruen v. Tax Commission, 
211 P.2d 661* 85 Wash. 2d L 
12 C.J. p 999 note 62. 

ApplioatioiL to reftuLdiiig bonds 

Such statutory provisions apply to 
a subsequent issue of refunding bonds 
without express reference, to such 
provisions in the statute authoriz- 
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types of statutes held to be unconstitutional for im¬ 
pairing the obligation of contracts are those which 
extend the time of payment of state bonds,or re¬ 
quire the holders to accept less than their par value 
in full discharge thereof,or repeal that portion 
of the statute under which warrants were issued, 
which provides for the payment of interest there¬ 
on,*^ or repeal a levy made in an earlier statute for 
refunding state obligations.'^^ 

It is within the power of the state to enact that 
all overdue bonds not presented for payment within 
a reasonable time of tibe publication of notice shall 
be utterly void.^^ 

Securities as medium of ^payment A right given 
by the statute under which state bonds are issued 
to pay taxes to the state by coupons cut from the 
bonds may not be withdrawn or impaired by a sub¬ 
sequent act;*^^ and the obligation of such contract 
is impaired by an act imposing a license fee on per¬ 
sons selling, tendering, or passing such coupons.^^ 
Where a contract has been performed by the ac¬ 
ceptance by the state, in payment of a debt, of void 


certificates of indebtedness, the obligation arising 
from such executed contract may not be impaired 
by a subsequent statute.^® 

§ 290. Grants and Sales of Land by State 

Grants and sales of land by a state are entitled to 
protection under the contract clause of the constitution. 

A sale of land by the state may not be impaired 
by a subsequent statute,*^*^ or in any other man- 
jier.'^7*6 It has been held also that an option given 
by statute to the purchaser of timber to purchase the 
land on which it stands may not be withdrawn by an 
act passed after his purchase of the timber.*^® A 
grant from the state, being an executed contract, 
is also within the protection of the contract clause 
of the constitution.*^® Thus, statutes have been held 
void for impairing grants of land to educational in¬ 
stitutions.®® A statute providing for a grant of 
lands by the state on the performance by the grantee 
of a condition precedent creates a contract with 
the party performing the condition, as, for example, 
by reclamation of swamp land,®^ or by construction 


Ingr the issuance of the refunding 
bonds. 

Mont—State ex reL Judd v. Cooney, 
32 F.2d 861, 97 Mont 76. 

69. La.—^Forstall v. Planters Con¬ 
solidated Assoc., 84 La.Ann. 770. 

Or.—Goldsmith v. Brown, 6 Or. 418. 

70. Or.—Goldsmith v. Brown, supra. 
7L Mont—State v. Barrett 68 P. 

1080, 25 Mont 112. 

Okl.—Corpus Juris cited lu Security 
Bank & Trust Co. of Miami, OkL, 
et al. V. Barnett 86 P.2d 874, 881, 
169 Okl. 298. 

73. Mont—State ex reL Judd v. 
Cooney, 32 P.2d 861, 97 Mont 76— 
State ex reL Tipton v. Erickson, 19 
P.2d 227, 93 Mont 466. 

73. Ark.—^Tipton ▼. Smythe, 94 S.W. 
678, 78 Ark. 392, 116 Am.S.R. 44, 7 
L.R.A.,N.S., 714, 8 AnmCas. 621. 

74. XJ.S.—^McGahey v. Virginia, Va., 
10 S.Ct 972, 135 TJ.S. 662, 685, 84 L. 
Ed. 804. 

12 C.J. p 999 note 68. 

75. U.S.—McGahey v. Virginia, su¬ 
pra. 

12 C.J. p 999 note 64. 

76. XJ.S.—^Houston, etc., B. Co. v. 
Texas, Tex., 20 S.Ct 646, 177 U.S. 
66, 44 L.Ed. 672. 

77- CaL—^McGinn v. State Board of 
Harbor Com'rs, 299 P. 100, 113 CaL 
App. 696. 

Neb.—^Reavis v. State, 800 N.W. 844, 
140 Neb. 442. 

Tex.—Simpson v. Pontotoc Common 
County Line School List No. 81, 
Civ.App., 276 S.W. 449. 

12 C.J. p 1000 note 69. 


Sale of land warrants by a state 
falls within the protection of the 
constitutional provision forbidding 
impairment of the obligation of con¬ 
tract 

CaL—^Rosenberg v. Bump, 186 P. 218, 
48 CaLApp. 876. 

Lease 

The rights of a lessee of school 
land are determined by law as it was 
at time lease was made and lessee 
may not he deprived of any substan¬ 
tial right resulting from lease in his 
favor by subsequent legislation. 

Neb.—^Todd v. Board of Educational 
Lands and FVnds of Neb., 48 N.VT. 
2d 706, 164 Neb. 606. 

77.6 N.T.—In re 2 Oakland Ave., 
Amsterdam, 105 N.T.S.2d 149, 200 
Misc. 408. 

78. Tex.—Wing v. Dunn, 127 S.W. 
1101, 60 Tex.Civ.App., 16, error de¬ 
nied 128 S.W. 108, 103 Tex. 893— 
Wing V. Simms, 27 S.W. 1109, 60 
Tex.Civ.App. 67. 

79. U.S.—Anderson-Tully Co. v. Mur- 
phree, CCA-Ark., 153 F.2d 874. 

N.T.—Saratoga State Waters Corpo¬ 
ration V. Pratt 126 N.B. 834, 227 
N.Y. 429. 

12 C.J. p 1000 note 74. 

Soliool lands 

Tex.—Simpson v. Pontotoc Coxnmon 
County Line School Dist No. 81, 
C1V.APP.. 275 S.W. 449. 

State statutes hdd not to ianpair 
the obligation of a contract contain¬ 
ed in a grant 

U.S.—Darling v. City of Newport 
News, Va., 89 S.Ct 871, 249 U.S. 
640, 68 KEd. 769. 
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Oxford Oil Co. v. AtlanUc Oil & 
Producing Co.. D.C.Tex., 16 P.2d 
639, affirmed, C.C.A., 22 P.2d 697, 
certiorari denied 48 S.Ct 433, 277 

U. S. 686, 72 L.Bd. 1000. 

Ark.—Brooks v, Wilson, 266 S.W. 63, 
166 Ark. 477. 

CaL—Hecke v. Riley, 290 P. 451, 209 
CaL 767. 

Mont—^Leuthold v. Brandjord, 47 P. 

2d 41, 100 Mont 96. 

12 aj. p 1000 note 74 IcJ. 

Grant not constituting contract 
Where portion of land granted by 
act of congress for seat of territorial 
government was designated as a 
public park, no such ‘‘contract” arose 
within meaning of constitutional pro¬ 
visions against impairment of obliga¬ 
tions of contracts as would preclude 
city from granting such park to state 
for use of state university. 

Iowa.—Carson v. State, 88 N.W.2d 
168, 240 Iowa 1178. 

Existing law as part of contract 
The law existing when donation 
certificate to tax forfeited property 
was issued became part of donee*s 
contract with state within protection 
of constitutional prohibitions against 
impairment of obligations of contract 
Ark.—Waldon v. Holland, 176 S.W.2d 
670, 206 Ark. 40L 

80. Ky.—Graded School Dlst Na 2 

V. Bracken Academy, 26 S.W. 8 , 
96 Ky. 436. 16 Ey.L. 866. 

Vt—Caledonia County Grammar 
School V. Howard, 77 A. 877, 84 
Vt L 

8L Ark.—Corpus Juris Secundum 
quoted in Waldon v. Holland, 17® 
aw.2d 670, 574, 206 Ark. 401. 
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of a railroad, either in whole^^ or in part;^3 and 
the legislature may not impair this contract by a 
subsequent act 

A contract for the sale of public lands, however, is 
not established by the filing, under existing laws, 
of an application to purchase, or by the tender 
of the statutory price,*® or by other acts short 
of pa 3 rment of some installment of the purchase 
price.*® So the repeal of a statute whereby a state 
merely offered to grant state land does not consti¬ 
tute an impairment of any contractual obligation 
within the constitutional meaning.*^ At all events, 
statutes are not unconstitutional on the ground of 
impairing the obligation of contracts merely because 
they provide a new remedy for the enforcement of 
the rights of the state tmder a grant or sale of land 
made by it,** as, for,example, by.a forfeiture of the 
rights of the grantee for failure to pay at maturity 
installments of principal or interest on the purchase 
price.** The vacation , of streets which were laid 
out, opened, and dedicated by the state as public 
highways, and abutting which the state. sold lots, 
does not impair the obligation of contracts.*® A 
statute creating a state agency and investing it with 
authority to dispose of public lands is not a contract 
within the constitutional prohibition against impair¬ 
ment of contractual obligations.*^ 

Survey. Where land granted by the federal gov¬ 
ernment to a state, and previously unsurveyed, is 
surveyed, a statute validating the survey does not 
constitute an impairment of a contractual obligation 
within the meaning of the federal constitution;** 
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nor are any contract rights of a grantee impaired 
by a statute declaring all locations and surveys 
made on certain certificates void unless returned to 
the land office within a certain reasonable time.** 

Eminent domain. Exercise by the state of its 
right of eminent domain cannot be said to impair its 
contractual obligations under previous grants of 
land made by the state since all grants are made 
subject to the right of the state to seize land for 
public use.*^ 

Escheat A statute providing for escheat pro¬ 
ceedings, and a determination of the rights of the 
state as against all possible claimants, after actual 
notice to all known claimants and constructive no¬ 
tice to all tmknown ones, does not impair the obli¬ 
gation of any contract contained in the grant under 
which the deceased owner hdd, whether that grant 
was from the state or from a private person.*® 

Implied contract A statute providing that a stat¬ 
ed portion of the proceeds of the sale of public 
lands shall be devoted to the making of certain pub¬ 
lic improvements constitutes no implied contract 
with the purchasers of the lands that the statute 
will not be repealed, or that the proceeds of the 
sales will continue so to be appropriated;*® nor 
does a statute confirming a grant and requiring a 
survey to be made constitute an implied contract 
on the part of the state to abide by the survey.**^ 

Construction of grant A decision of a court con¬ 
struing a grant adversely to the claims of the gran¬ 
tee does not constitute an impairment of the grant 


Cal.—^MontsTomery ▼. E[asson, 16 Cal. 
189. 

82. XT.S.—^Minnesota v. Duluth & L 
R. R. Co., C.C.Minh., 97 F. 368. 

Ark.—CorpiLS Jtiris Seonndnm quoted 
In Walden v. Holland, 176 S.W.2d 
670. 674, 20e Ark. 601. 

83. U.S.—^Houston & T. C R. Co. v. 
Texas, Tex., 18 S.Ct. 610, 170 U.S. 
243, 42 L..Ed. 1023. 

Ark.—Corpus Juris Secundum quoted 
In Waldon v. Holland, 175 S.W.2d, 
670, 574, 206 Ark. 601. 

Tex.—^Thomson v. Baker, 88 S.W. 21, 
90 Tex. 163. 

12 C.J. p 1000 note 79. 

84. U.S.—^Banninsr Co. v. California, 
Cal., 86 S.Ct 338, 240 U.a 142, 60 
D.Hd. 569. 

12 C.J. p 1000 note 71. 

85. U.S.—^Frellsen & Co. v. Crandell, 
Da., 80 act. 490, 217 U.a 71, 64 L. 
Ed. 670. 

86. U.S.—^BanninsT Co. v. California, 
Cal., 86 act. 888, 240 U.S. 142, 60 L. 
Ed. 669. 

87. Xa.—State ex rel. Fitzpatrick v. 
Grace, 175 So. 656, 187 La. 1028. 

16 C. J.a—68 


88. ' U.S.—Aikins v. Kingsbury, CaL, 
88 act 668, 247 U.S. 484, 62 XEd. 
1226 

W.Va.—State v. Gray, 62 S.E.2d 769, 
132 W.Va. 472, appeal dismissed 
Gray v. State of West Virginia, 70 
act 104, 338 U.a 865, 94 L.Ed. 623. 
12 C.J. p 1000 note 80. 

89. U.S.—Aikins v. Kingsbury, Cal., 
38 act 658, 247 U.S. 484, 62 L.Ed. 
1226. 

12 aj. p 1000 note 81. 

90. Pa.—Eichenlaub v. Erie, 98 A 
867, 264 Pa. 70. 

Season, for the mle is that the 
vacation of streets is justified as 
an exercise of the powers of emi¬ 
nent domain and the police power. 
Pa.—Eichenlaub v. Erie, supr^ 

91. La.—Atchafalaya Land Co. v. 
F. B. Williams CsT^ress Co., 84 So. 
351, 866, 146 La. 1047. 

Season for rule 

*'The only legislative grants that 
are protected by the clause forbid¬ 
ding enactment of laws impairing 
the obligations of contracts are 

1313 


grants made to or for the benefit of 
individuals or private corporations 
or grants on the faith of which and 
according to the terms of which an 
individual or private corporation has 
acquired title.” 

La.—^Atchafalaya Land Ca v. P. B. 
Williams Cypress Co., supra. 

98. U.S.—Seminole Fruit & Land 
Co. V. Pyles, D.CFla., 18 F.2d 878. 

93. Tex.—^Kelth v. Guedry, 122 S.W. 
17, 126 S.W. 6, 103 Tex. 160. 

94. Tex.—National A^ss’n of Audu¬ 
bon Societies v. Arroyo Colorado 
Nav. Dist. of Cameron and Wil¬ 
lacy Counties, Civ.ALpp., 110 S.W. 
2d 160. 

96. U.S.—Hamilton v. Brown, Tex., 
16 S.Ct 686, 161 U.S. 266, 40 L.Ed. 
69L 

N.C.—Den v. Foy, 6 N.C. 68, 8 Am.D. 
. 672. 

98. Wash.—^Tacoma Ijand Co. v. 
Young, 62 F. 244, 18 Wash. 496. 

97. U.S.—Sullivan v. Texas, Tex., 28 
S.Ct 215, 207 U.S. 416, 62 XEd. 
274. 
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withiii-the contract: dause tff the constitution;*? 
and that construction of a Statute will be preferred 
by which rights in land acquired by a contract with 
the state or an officer thereof will not be impaired.** 

tf^ho may complain. - A private property owner 
may not complain of action* by the state impairing 
a contract based on a grant from the federal gov¬ 
ernment to the’'state.i 

§ 291. Grants of Water Rights by State 

- Grants of water rights by a '«tate which constitute 
contracts with .the state are entitled to protection as 
such under the constitution, but grants w^lch do not 
con^ltute contracts are not so protected. 

The r%ht to diy'^rt waters under state constitu-^ 
tinnal i)ro-visions which guaranty that such right 
shall not be denied has, been held to rise to the dig¬ 
nity of a contract .imposing On the state an obliga¬ 
tion which camiot be impaired by subsequent action 
of the state,* and a statute which impairs the ob¬ 
ligation of a government to supply water from a 
public irrigation system is unconstitutional.* 

On the other .hand, it has been held that a mu¬ 
nicipality, as a political subdivision of the state, can¬ 
not, either in .a governmental or proprietary capaci¬ 
ty, invoke the contract dause of the federal consti¬ 
tution a^^alnst the right of the state by statute to 
impose a fee for diversion of waters.* It has also 
been- held that a particular statute authorizing a 
state body to . bottle and sell surplus waters from 
state-owned springs did not impair any contractual 


obligations of the state in granting similar rights to 
private persons.® A grant, from the state of-riparian- 
lands carries with it no implied contract , that the 
state will authorize no changes or. improvements 
in. the stream that will diminish the value of the 
grantee’s riparian rights;* nor does" a grant pf 
the right to make use of the water power of a river 
'at a, certain place imply, a contract right to all the 
natural flow, of the water in the river so as to pre¬ 
vent the state from thereafter authorizing munici¬ 
palities to take water from the river for public and 
municipal uses.^ A judicial construction adverse 
to riie grantee of a. reservation to the state of a cer¬ 
tain water power in a grant of lands does not, con¬ 
stitute an impairment of the obligation of contracts.* 

Canal. The acceptance, by the state of a grant of 
land froin the federal government for the construc¬ 
tion of a canal does not imply a contract on the 
part of the state to maintain the canal in perpetui¬ 
ty,* nor does a state statute authorizing drainage 
of water from an abaiidoned state canal constitute 
an impairment of the state’s contractual obligation 
to a lessee of surplus water.i* 

Dam. A right granted by a state to construct a 
dam across a stream is subject to the paramount 
right of the state to exercise its police power with¬ 
out regard to the impairment dause of the constitu- 
tion,i^ a;nd may likewise be subject to an implied 
condition that the grantee be required to maintain 
ifishways for the passage of fish-i* 


98. N.T.—Brookliaven v. Smith. 80 
N.E. 666, .188 N.T. 74, 9 L.R.A.,N. 
a. 326, 11 Ann.Cas. 1. 

N.C.—Shepherd’s-. Point Land Co. v. 
Atlantic. Hotel. 46 S.B, 748. lU N. 
C. 397. . 

99. U.a— Mulligran v. Corbins, Ky., 

7 WalL 487, 19 L.Ed. 222. 

1 . TJ.S.—Walsh V. Colunabus, H. Y. 
& A. R. Co., Ohio,- 20 S.Ct 393, 176 
U.S. 469, ‘44 L:Ed. 648,' 

2i Colo.—LA Plata River A Gfierry 
Creek Ditch Co. v. Hinderlfder, 26 
. P.2d^ 187,, 93 Colo. -128, -apijeal dis-,- 
missed Hlnderllder-v. La Plata Riv¬ 
er & Cherry Creek Ditch Co., 64 S. 
0 ^ 65.7, 29,1 tr/sV ^60, 78 LJBJd. 1044. 

Xrrlg^atioxL water rights 

CQlo.-r-Hlnderlider v. La Plate River j 
Ghenry Creek Dlt^,Co„,70 P.2d 
849, 101 Color 73. - ‘ 

3 .’ * tfhder Pa^o lEUoo oontiraet daiise 

XJ.S.—^People of Puerto Rico v. Rus¬ 
sell. & Co^,,Puerto Rico,.;62. S.Ct.*' 
78,4,. 316 88 L;Ed...Jl062, 

rehearing denied 62 S.Ct. 1030, 316 
tJiSl 708, '86;llEd. l776. * ; * 

l^bprie of“ Puerto* Riico v. Have- 
meyer. CCwAPuerto Rico. 60 'F.2d 


10, reversed on other grounds Peo¬ 
ple of Puerto Rico v. Russell & Co., 
Sucesores. S. en C., 63. .S.Ct. 447, 
288 U.S. 476, 77 L.Bd. 90Z. 

4. U.S.—City of Trenton v. State of 
New Jersey, N.J., .43 S.Ct. 684, 262 
U.S. 182, 67 L.Ed. 937, 29 A.L.R. 
1471. . . 

No deprivation of oontraotnal right 
* A statute imposing a license fee 
on a city for 'water diverted in ex¬ 
cess ot the amount being diverted at 
the time the statute was enacted was 
held not to deprive the city of any 
contractual, right entltledL, to consti¬ 
tutional protection. 

N.J.—State y. City of Trenton. 'li7 
A' 158, 97 N.J.Law 241, error diS- 
, missed City of Trenton v. State 
of New Jersey,\43 S.Ct. 634, 262 
U.S. 183; 67 L.Ed. 937. 29 A.L.R., 
1471—^tate V. Newark; 117 A. 168, 
97 241,, error dismissed 

• City of Newark v..State of New 
Jersey, 48 S.pt< 539, i262 U.S. 192, 
67 L.Bd. 943. 

6. N.T. 7 rS??^^ 9 S®'’State Waters Cor- 
. poration v.'Pratt, 126 N,?). 834, 227 
. N.T. 429. 

e, N.T.—^Brookhaven V. Smitt, 80 N. 

1^14 


B. 665, 186 N.T. 74, 9 I..R.A.,N.S., 
826, 11 Ann.Cas. 1. 

12 C.J. p Idol note 90. 

7. U.S.—St Anthony Falls Watery 
Power Co, v. St Paul Water 
Comrs., Minn., 18 S.Ct 167, 168 U. 
S. 349, 42.L.Ed. 497. 

8. U.S.—Columbia Water-Power Co. 
v. Columbia, Electric St-R, etc., 
Co.; S.C., 19 S.Ct 247, i72 U.S. 476, 

43 L.Ed. 521. 

9. U.S.—Walsh V. Columbus, H. V.,^ 
& A. R, Co., Ohio, 20 S.Ct 393, 176 
U.S. 469, 44 L.Ed. 654. 

Ohio.—Vought V, Oolumbus, etc., R 
Co., 60 N.E. 442, 58 Ohio St 123, 
affirmed 20 S.Ct 398, 176 U.S..481.. 

44 KEd. 654. 

10. iir.S.— Kirk v. Maumee Valley' 
Electric Co., Ohio, 49 S.Ct 607, 279 
U.S. 797, 73 L.Ed. 963, rehearingr 
denied 50 S.Ct 79, followed in Kirk 

* V. Providence Mill Co., Ohio, 49 
S.Ct dll, 279 U.S. 807, 

969. 

IL Mb.-^Max Vj, Bamard-BolckoW" 
•Drainage Disk., 82 B.W:Zd 
Mo. 723. 

12. Mo.—State v. Gilmore, 42^ S.W. 

, 817, 141 Mo. 606; 
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§ 292. Location of. County Seat or Court¬ 
house 

A Statute locating a county seat or courthouse at a 
particular place does not usually give rise to a contract 
entitled to protection under the> contract provisions of 
the Constitution. 

A Statute locating a county seat or courthouse at 
a particular place on certain conditions which have 
been fulfilled does not constitute a contract .within 
liie purview of the federal Constitution, and the 
county seat may be removed without violation of 
the contract dause.^3 jn g. particular case, how¬ 
ever, it was held that a statute providing for the 
holding of court at a city other than the seat of 
justice previously established by statute was uncon¬ 
stitutional for impairment of the obligations of a 
contract.^^ 

§ 293. Hiring Out Convicts 

Contracts made by a state for hiring ccnvict' la- 
bCT cannot deprive the state of Its police. power over 
convicts, and statutes passed In the exercise of the po¬ 
lice power are not invalid as Impairing the obligation 
of prior contracts. 

No contract can be made by the state, for hiring 
convict labor which will deprive the state of its po¬ 
lice power over convicts, and statutes, therefore, 
passed in the exercise of the police power are not 
invalid as impairing the obligation of prior con¬ 
tracts.^® Some authorities go so far as to hold that 
all contracts made on behalf of the state for the 
.hiring of convict labor are subject to the implied, 
right of the state to change its policy with respect 
to the hiring or treatment of convicts,^® but there 
is also authority for the contention that, a contract 
for hiring convicts which does not grant a^y the 
police power of the state is valid and may not be 
impaired by a subsequent statute.*!^’ Statutes au¬ 
thorizing pa 3 maents to convicts for their, labor do 
not give rise to rights entitled to protection under 
the contract clause of the federal Constitution.^® 


§ 294. Contracts for Fiin^g 

Contracts for state, printing, may be within the 
protection of the cpnstitutlonal prohibition against Im¬ 
pairment of contracts. 

Contracts for state printing have been held pro¬ 
tected by the constitutional prohibition against the 
impairment of. contracts.^® 

§ 295. Making Bank Paper Receivable in 
Payment of Debts Due State 

A statute making bank paper receivable In payment 
of debts due the state creates a contract, within consti¬ 
tutional provisions prohibiting Impairrhent of the ob¬ 
ligation of contract. 

A statute which makes bank paper receivable in 
pa 3 niieht of debts due the state is a contract which 
cannot be impaired by a subsequent repeal of the 
act, so far as such repeal affects notes in circulation 
at the time thereof:®^ The obligation of the .con¬ 
tract exists in favor of any person tendering the 
notes to the state in payment of a debt, even though 
he was not the holder of. them at the time tjie re¬ 
pealing act v^as passed..®^ . . 

However, a statute will not be construed as im¬ 
pairing the obligation of the contract evidenced by 
the notes or bills unless the intention so to do deaf¬ 
ly appears; thus obligations which by. their terms 
are. payable in specie or its equivalent are not af¬ 
fected by a statute denying the right to pay in bank 
notes debts due the state,®® nor are obligations pay¬ 
able to the state as trustee for a charitable cor¬ 
poration affected by such a statute.®® So a statute 
which merely changes the remedy for enforcing 
the obligation is not unconstitutional.®^ 

§ 296. Purchases at Tax Sale 

The sale of land for delinquent taxes conrtitutes a 
contract between the purchaser, and the state within 
thi» constitutional provisions prohibiting the Impairment 
of the obligation of contracts. 

. The sale of land for delinquent taxes constitutes 
a contract between the purchaser and the state with¬ 
in constitutional provisions prohibiting impairment 


13. TJ.S.—^Newton v. Mahonlngr Coun¬ 
ty, Ohio. 100 U.S. " 648, 26 

710. 

12 ax p 1001 note 95. ' 

14. Pa.—Gill V. Scowden, 14 Phil'a. 
626. 

15 . Md.— Corpus J^iris - guoted . in 
“ Jones Hollow Waxe Co. of ^Balti¬ 
more City y. Cfaixe, 106, A. 27.4, 
281, 194 ,Md. 103, -8 ;a.L..K. 1658. . 

12 C.J: p'lOOl nbte 97. 

' 

16. Ky.—Mason, etc., Co., w. Main 

Jellico Mountain Goal Co., 9 S.W. 
.891, ^87 Ky. 467*> IP .44Q.. 


Mo.—Hancock V. 55 Mo. 101. 

17. Ga.—Georgrla Penitentiary Co. v, 
Nelms, 71 Ga. 301, 863. 

N.T.—^Bronk v. Barckley, 43 N.T.S. 
400, IS App.Div. 72 : 

Toung v. Beardsley, 11 Pal^re 93. 

1& Ky.—State Boal'd of Charities 
and Corrections v. Hays, 227 B.W. 
282, 190 Ky. 147. • 

19. lECan.—State v. Barker, 4 Kan. 

379, 96 Ani.D. 176. ’ 

Mich.—^Matter, of Headno.tes, etc.,; 8 
N.W..-662, 48 Mich. 641. . 

Tenn.—Jones y. Hobbs, 4 Baxt^ 113. 


26 , TJ.S.—Keith v. Clark, Teiin., 97 
TJ.S. 464, 24 L.Bd. 1071. _ 

12 C. j. p 1001 note 3w. 

21 . U.S.—WoodrufC v. Trapnall, Ark., 

. 10 How. 190; *18 L..Bd. 388. 

S^. U.S.—Paub V. Drew, Ark., 10 
How. 218, 18 D.Bd. 394. 

23. U.S.—Triffg* V. Drew, Ark., 10 
How. 224, 13 L.,Bd. 397. 

12 ax p 1602 note 7. 

24. U.S^ — South Carolina . v. , Gall- 
lard, S.ay 101 TJ.S. ; 488* 25 l^Ed. 
937—Tennessee v. Sneed, Tenn., 96 

. -U.S. 69, 24 L..Ed. 610. 

S.b.—State v. Gaillardr 11 S.a 809. 
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of the obligation of contracts.*® Moreover the 
law in force at the time a tax sale is made becomes 
a part of the purchaser's contract,and any sub¬ 
sequent statute which attempts to deprive him of 
any substantial right secured to him by the existing 
law is void as impairing the obligation of con- 
tracts.27 For example, a statute is unconstitutional 
which grants such leniency to the tax debtor as to 
reduce the remedy of the tax sale purchaser to a 
shadow.28 • More specifically, a statute is void 
which attempts to annul tax sales previously made,22 
or to convert a certificate of sale into a certificate 
of delinquency,2<> or to withdraw a penalty or quasi¬ 
penalty adjoined to a tax certificate as an incentive 
to promote prompt redemption of the certificated 
tax delinquencies.^! 


16 axs. 

other types of statutes held to be unconstitution¬ 
al as impairing the obligation of the state under 
its contract with the tax sale purchaser are those 
which attempt to place on a plane of equal dignity 
with tax liens, liens which were inferior at the 
time of the sale for taxes,S2 or to deprive the pur¬ 
chaser of the right to a deed,®^ or to extend the 
time of redemption,34 or to dispense with reimburse¬ 
ment to the purchaser as a condition of redemp- 
tion,25 or to reduce the amount to be paid the 
purchaser on redemption.^^ 

Statutes which relate merely to the remedies of 
the purchaser for enforcing the rights acquired by 
his purchase, as long as they leave him some sub¬ 
stantial remedy, are not, however, unconstitutional 
within the contract clause.27 Thus, statutes are not 


25. tr.S.—Wood V. Lovett, Ark., 61 
act. 983, 318 U.S. 362, 86 LuBd. 
1404. 

Mont—State v. Osten, 6 P.2d 562, 
91 Mont 76. 

N.D.—Corpus Juris cited tu Baird v. 
Chamberland, 292 N.W. 219, 222, 
70 N.D. 109. 

S.D.—^Perry v. State Bept of Social 
Sec., 28 N.W.2d 279, 71 SJD. 247. 

Vaac sale oertiLfioate 

The Murphy Act under which pur¬ 
chasers purchased tax sale certifi¬ 
cates and recitals on face of certifi¬ 
cates constituted a contract protect¬ 
ed by the contract clause of the state 
and federal constitutions, 
yia.—^Pinellas County v. Banks, 19 
So.2d 1, 154 Fla. 682. 

;Pih>oedural ohauje 

Statutory provision elimlnatingr re¬ 
quirement theretofore existing, that 
before lands may be returned delin¬ 
quent for non-payment of taxes, there 
must be a showing by aflEldavit of 
sheriff, attach^ to delinquent list, 
to effect that taxes could not be col¬ 
lected from personalty of landowner, 
does not violate provision of federal 
constitution . forbidding imp^virment 
of contracts. 

W.Ysl >—State v. Gray, 62 S.B.2d 769, 
132 W.Va. 472, appeal dismissed 
Gray v. State of West Virginia, 70 
act. 104, 888 U.S. 866, 94 UBd. 523, 

2S. U.S.—Wood vl Lovett, Ark., 61 
act. 983, 818 U.S. 362 , 85 LuBd. 
1404. 

Ark.—Northern. Road Improvement 
Dlst. v. Meyermann, 276 S.W. 762, 
169 Ark. 888. 

CaL—Chapman v. Jocelyn, 187 P. 
962, 182 CaL 204. 

Mich.—Oorpxui Juris quoted In Bott 
V, Steffens, 201 N.W. 227, 229, 229 
Mich. 241. 

—^Blakeley v. Mann, 190 N.W. 
797, 168 Minn. 416. 

Mont.>-rState y, Osten, 6 P.2d 562, 
91 Mont'76. 


N.D.—^Roberts v. Fargo First Nat 
Bank, 79 N.W. 1049, 8 N.D. 604. 

S.D.—^Perry v. State Dept of Social 
Sec., 23 N.W.2d 279, 71 S.D. 247. 

Wash.—corpus Juris cited In State 
ex rel. Federal Land Bank of Spo¬ 
kane V. Stephens, 47 P.2d 837, 888, 
182 Wash. 444. 

W.Va.—Milkint v. McNeeley, 169 S. 
B. 790, 118 W.Va. 804. 

27. U.S.—Wood V. Lovett Ark., 61 
act 983, 813 U.S. 362, 86 L.Bd. 
1404. 

Moore V. Branch, D.dFla., 5 F. 
Supp. 1011—McNee . v. Wall, D.a 
Fla., 4 F,Supp. 496, 

Fla.—^Leland v. Andrews, 176 So. 418, 
129 Fla. 429—State ex rel. Seville 
Holding Co. v. Draughon, 173 So. 
.863, 127 Fla. 628,-111 A.L.R. 234— 
State Adjustment Co. v. Winslow, 
154 So. 325, 114 Fla. 609. 

Ga.—^Morris v. Interstate Bond Co., 
180 S.B. 819, 180 Ga. 689. 

Mich.—Corpus Juris quoted In Bott 
V. Steffens, 201 N.W. 227, 229, 229 
Mich. 241. 

Miss.—^Bussell .Inv» Corporation v. 
RusseU, 182 So. 102,182 Miss. 385— 
Beld V. Federal Land Bank of New 
Orleans, 148 So. 392, 166 Miss. 392 
—^Price V. Harley, 107 So. 678, 142 
Misa 684. 

Mont—State v. Osten, 5 P.2d 562, 91 
Mont 76. 

S.D.—Corpus Juris Secundum cited in 
Perry v. State Dept of Social Sec., 
23 N.W.2d 279, 281, 71 S-D. 247. 

Tex.—^Dwyer v. Hudspeth County 
Conservation and Reclamation Dist 
No. 1, Clv.App., 83 S.W.2d 888. 

Wash.-^oxpus Juris cited in State 
ex reL Federal Land Bank of Spo¬ 
kane v.^ Stephens, 47 P.2d 837, 838, 
182 Wash. 444. 

W.Va.—^Milkint v. McNeeley, 169 S.B. 

790, 113 W.Va. 80^ 

12 aj. p 1002 note 11- 

28. U.S.—W. B. WoHhen Co. ex reL 
Board of Com'rs of Street Im¬ 
provement Dist No. 613 of Little 
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Bock, Ark. V. Kavanaugh, Ark., 55 
S.Ct 565, 296 U.a 56, 79 L.Bd. 1298, 
97 AL.B. 905. 

29. Tex.—^Wright V. Giles, 129 ELW. 
1163, 60 Tex.Civ.App. 650. 

30. Wash.—^Barker v. Muehler, 104 
P. 637, 56 Wash. 411. 

3L Fla—State ex reL Seville Hold¬ 
ing Co. V. Draughon, 173 So. 858, 
127 Fla 628, 111 AL.B. 234. 

32. Fla—State Adjustment Co. v. 
Winslow, 164 So. 326, 114 Fla 609. 

Specisa assessment liens 

U.S.—Baldwin Drainage Dist v. 
Brown, GCAPla, 165 F.2d 260. 

[ Fla—State Adjustment Co. v. Wins¬ 
low, 154 So. 825, 114 Fla 609. 

33. IlL—^Bruce v. Schuyler, 9 UL 221, 
46 Am.D. 447. 

Wis.—State v. Gether Co., 234 N.W. 
331, 203 Wia 311. 

34. U.S.—W. B. Worthen Co. ex reL 
Board of Com’rs of Street Improve¬ 
ment Dist No. 613 of Little Rock, 
Ark., V. Kavanaugh, Ark., 66 S.Ct 
555, 295 U.S. 56, 79 L.Bd. 129S; 97 

AL.R. 905. 

Ark.—Walker v. Ferguson, 3 S.W.2d 
694, 176 Ark. 625—Smith v. SpUl- 
man, 205 S.W. 107, 136 Ark. 279, 1 
AL.R. 136. 

Wash.—Corpus Juris cited in State 
ex reL Federal Land Bank of Spo¬ 
kane V. Stephens, 47 P.2d 837, 888, 
182 Wash. 444. 

W.Va—Milkint v. McNeeley, 169 S. 
B. 790, 113 W.Va 804. 

12 C.J. p 1002 note 15. 

35. Kan.—Douglass v. Wyandotte 
County, 27 Kan. 489—Morgan v. 
Miami County, 27 Kan. 89. 

36. U.S.—^Moore v. Branch, D.CFla, 
5 F.Supp. 1011. 

Ohio.—State v. Capealler, 6 Ohio Deo., 
Reprint 702, 7 Am.L.Bec. 478. 

37. U.S.—Virginia & West Virginia 
Coal Co. V. Charles, D.C.Va, 251 F. 
83, afldrmed 264 P. 879, 166 C.CA 
699, error allowed 266 F. 992, 167 



16 aj.s. 


void as impairing the obligation of contracts for 
requiring a notice to the former owner of the ex¬ 
piration of the time of redemption where none was 
required before, 88 or for requiring such notice to be 
given within a shorter time than that allowed under 
the former law,88 or for requiring that an action 
by one claiming under a tax deed for recovery of 
the property sold shall be brought within a certain 
ntimber of years.^® 

A statute which reduces the time within which 
property sold at tax sale may be redeemed has been 
held not to be violative of the contract clause of the 
constitution,^! and a statute providing that right of 
redemption from a tax sale shall continue for a spec¬ 
ified time after filing of a prescribed notice has also 
been held to be a valid exercise of the staters police 
power as an emergency measure and not to impair 
the contractual obligation of the state>8 a statute 
authorizing redemption of property from a tax sale 
within a specified time has been, held not to impair 
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any contractual obligation in the constitutional 
sense.^8 Similarly, a statute providing that real 
estate sold for taxes may be redeemed within a 
specified time without pa 3 nnent of a penalty or inter¬ 
est does not impair the state’s obligation under its 
contract with the tax sale purchaser nor does 
a statute which permits redemption of land adjudi¬ 
cated to the state for delinquent taxes by pa)ment 
thereof in installments impair any obligation of con¬ 
tract under a previously existing statute which re¬ 
quired one payment of all taxes and charges for 
redemption of land from tax sale;^ nor is a stat¬ 
ute requiring that a tax sale certificate be recorded 
within a reasonable time after the time for redemp¬ 
tion has expired unconstitutional as an impairment 
of any contractual obligation.^8 So a requirement 
that a tax sale purchaser shall execute a quitclaim 
deed as a condition of reimbursement does not con¬ 
stitute an impairment of contract in the constitu¬ 
tional sense.^7 


O.C.Al. 671, and dismissed 40 S.Ct. 
846, 252 U-S. 669. 64 L.Ed. 720. 

Fla.—Corpus Juris SsoniLdnm gnoted 
in Ivey v. State ex rel. Watson. 3 
So.2d 345, 849, 147 Fla. 686—Pinel¬ 
las County V. Banks, 19 So. 2d 1, 
164 Fla. 582—Corpus Juris Secun¬ 
dum quoted in Ivey v. State ex reL 
Watson, 8 So.2d 846, 849, 147 Fla. 
635. 

Hinn.—State ex rel. Standard Inv. 
Co. V. Brtckson, 253 N.W. 629, 191 
Minn 188—^Northern Counties Land 
Co. V. Excelsior Land, Minlngr & 
Development Co., 178 N.W. 497, 
146 Minn. 207. 

N.J.—City of Newark v. Yeskel, T4 
A.2d 883, 6 N.J. 813. 

N.T.—Intercounty Operating? Corpo¬ 
ration V. Nassau County, 48 N.T.S. 
2d 730. 181 Misc. 890, affirmed 47 
N.T.S.2d 821, 267 App.Div. 967, af¬ 
firmed 66 N.E.2d 299, 293 N.T. 688, 
certiorari denied 66 S.Ct. 117, 823 
U.S. 764, 89 L.Ed. 612, certiorari de¬ 
nied 66 act. 142, 326 U.S. 761« 90 
L.Bd. 458, and 66 S.Ct 143, 826 U. 
a 762, 90 L.E^ 458. 

Okl.—^Hoskins v. Stevens, 186 P.2d 
911, 199 Okl. 297. . 

12 C.J. p 100.2 note 18. 

Corpus Juris to text effect was cit¬ 
ed in a case holding? that by require 
ing? the tax sale purchaser as a con¬ 
dition to receiving? a tax deed to 
give notice to the owner of the prop¬ 
erty throug?h an officer over whom 
such purchaser had no control a stat¬ 
ute was unconstitutionaL 
Miss.—^Price v. Harley, 107 So. 678, 
674, 142 Miss. 684. 

38. Minn.—State v. Blrahmer, 117 N. 
W. 780. 105 Minn. 422, 21 L.R.A.; 
N.a, 167. 

12 aj. p 1002 note 19. 


39. Fla.—Corpus Juris Secundum 
quoted in Ivey v. State ex rel. Wat¬ 
son, 8 So.2d 845, 849, 147 Fla. 636. 

Minn.—^Byers v. Minnesota Commer¬ 
cial Loan Co.. 186 N.W. 880, 118 
Minn. 266—State v. Elrahmer, 117 
N.W. 780, 105 Minn. 422, 21 L.R.A., 
N.S., 167. 

40. U.S.—^Barrett v. Holmes, Iowa, 
102 U.S. 651, 26 L.Ed. 291. 

Fla.—Corpus Juris Secundum quoted 
, in Ivey v. State ex rel. Watson, 8 
So.2d 846, 849, 147 Fla. 635. 

12 aJ. p 1002 note 21. 

41. Ark.—State Nat. Bank of Texar¬ 
kana V. Morthland, 118 S.W.2d 266, 
196 Ark. 846. 

Mich.—^Baker v. State Land Office 
Board, 293 N.W. 763, 294 Mich. 687. 

Tax sale oertiflcate 

The statute providing? that fee-sim¬ 
ple title to lands ag?ainst which there 
remain outstanding? tax sale certifi¬ 
cates over two years old on effective 
date of. statute shall vest in state, 
and that interests of previous own¬ 
ers thereof or persons claiming? under 
such owners shall cease two years 
after such date, is not xmconstitu- 
tional as Impairing? oblig?ation of con¬ 
tract between state imd tax purchaser 
to whom tax certificates were issued 
while statutes'"placing? no maximum 
limitation on time to apply for tax 
deed were in effect. 

Fla.—Ivey v. State ex reL Watson, 8 
So.2d 846, 147 685. 

Tax lieiis 

The amendment to the statute re¬ 
ducing? from four to two years the 
time after which purchasers of tax 
liens may .take deed from county 
Measurer is. not unconstitutional as 
impairing? the oblig?atlon of contract 
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of prior purchasers of tax liens who 
acquired a rigrht to deed four years 
after the sale, because such statute 
required them either to pay subse¬ 
quent taxes sooner than law required 
when they purchased the liens or be¬ 
cause sales for later taxes would 
make their liens worthless. 

N.T.—^Intercounty Operating? Corp. v, 
Nassau County, 48 N.Y.S.2d 780, 
181. Misc. 890, affirmed 47 N.T.S.2d 
821, 267 App.Div. 967, affirmed 56 
N.B.2d 299, 293 N.T. 688, certiorari 
dolled 66 act, 117, 323 U.S. 764, 

89 L.Bd. 612, certiorari denied 66 
S.Ct. 142, 826 U.S. 761, 90 L.Bd. 
468, and 66 S.Ct. 143, 326 U.S. 762, 

90 L.Bd. 468. 

42. Minn.—State ex rel. Standard _ 
Inv. Co. V. Erickson, 263 N.W. 629, 
191 Minn. 188. 

43. - Wis.—^International L. Ins. Co. 
V. Scales, 27 Wis. 640, 

12 C.J. p 1002 note 16 [al. 

4L Mont.—State ex rel. Sparling? v. 
Hitsman, .44 P.2d 747, 99 Mont. 621. 

45. U.S.—^Violet Trapping? Co. v. 
Grace, La., 66 S.Ct. 386, 297 U.S. 
119, 80 L.Ed. 618. 

46. Minn,—^Northern Counties Land 
Co. V. Excelsior Land, Mining? & 
Development Co., 178 N.W. 497, 146 
Minn. 207. 

Sjlmltatloii statute 
'Tt is in substance only a limita¬ 
tion ntatute.^* 

Minn.—^Northern Counties Land Co. 
y. Excelsior I«and, Mining? A De¬ 
velopment Co., 8upr& 

47. US.-r-Corbin v. Washlng?ton 
County, C.C.Kan., 8 F. 356, 1 Mc¬ 
Crary 621, 
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A statjite cannot be said to imjpair any contractual 
obligation of the state as regards one with whom 

the state has not entered,.contractual relations.-*^ 

Moreover, a statute is not voidyas impairing the 
contract ..of the purchaser at a tax salci unless it 
dearly appears that, by its , terms, it deprives, him. 
of rights to which he was entitled under the law in- 
force at the time of the sale.^? No contract by 
the state as to the terms of a tax sale exists until 
the sale is .made,and therefore the time for re¬ 
demption, may be shortened by a-statute passed at 
any time before the sale,5i and it has even been held 
that new • conditions may be imposed on the ex¬ 
ercise of the right-of redemption by a statute passed 
at any time before actual redemptiom^a 

A statute which is optional and permissive as re¬ 
gards provisions for the collection of‘ delinquent 
assessments-by-sale of the assessed properly’ cannot 
be considered as unconstitutional- on the theory that 
such statute compels compliance and thereby im¬ 
pairs the obligation of contracts.^S 

An ^ assignee of a certificate ,6f purchase at a 
tax sale, who in. good faith and for' a valuable conr 
sidefation purchases the assignor’s interest and re¬ 
ceives the certificate bearing his indorsement, with 
the intent of transferring to the assignee the right 
and title represented'thereby, is a lawful holder of 
the certificate, and to hold otherwise would impair 
the obligation of a contract.53«& 

Execution and delivery of tax deed. Under the . 
theory that a law specifying the time at which a 

CaL—Mercury Herald Co., v. 

Moor^ 138 P.2d 673, 22 Oal.2d 269. 

147 1111. 

N.M.—Tates v. Hawkins, 126 P.2d 476, 

46 N.M. 249. 

N.D.—^Baird v. Chamberland, 292 K. 

W. 219, 70 N.D. 169. 

Wash.—-Bverett v. Adamson, 180 P. 

144, 106 Wash. 365. 

Holders of deUmmenoy or tax sale 
oertMloates 

U.a—Glen Inv. Ca v. Romero, N.M., 

254 F. 289, 166 GCA 627. 

Mont.—'Hlac^ord v. Judith Bksih 
County, 98 P.2d 872, 109 Mont. 678, 

126 AL..R. 689. 

Waush.—City of Seattle v. Equitable 
Bond Co.. 217 P. 721, 126 Wash. Ill 
—Security Sav. Soc.. v. Spokane 
County, 189 P. 260, 111 Wash., .86-^ 

Everett v. Adamson, 180 p 1 144, 106 
WaslL 856. 

49 » Arlz.—State v. Martin, 130 P*2d 
48, 69 Ariz. 488. - : 

^ Miss.—Woodruff v. . State, 26 
488, 77 Miss. 68. 

H^T.^^JPeople y.x Buffalo, .71 ' H.T.S: 

-.1145, Q8:ApnJDJlv.,.668; 

12 aj. p 1002 note 22. c - 
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tM s?Je, purchaser shoidd. receive a deed is a part 
of his contract it has been held that a subsequent 
statute postponing such time is invalid as an im¬ 
pairment of the obligation of his contract64 On 
the other hand, it has been held that a statute which 
merely extends the time for execution of a tax sale 
<ieed relates to the remedy of the purchaser and is 
not void as impairing obligation of contract.55 

Deed or delivery thereof as evidence. Some au¬ 
thorities hold that an assurance in the law at the 
time 6f the sale that the deed will constitute prima 
facie evidence of. the regularity of the tax pro¬ 
ceedings may not be taken away by a subsequent 
statute,®® while other authorities are to the effect 
' that such a statute relates not to the obligation of 
the contract, but merely to a matter of evidence or 
burden of proof and is therefore valid.®^ In like 
manner, some authorities hold that a provision of 
the law that a tax deed shall be conclusive evidence 
of the regularity of the proceedings may not be re¬ 
pealed as to sales theretofore made;®® but by other 
authority a statute has been sustained which has re¬ 
duced the presumption of regularity arising from' 
the delivery of the deed from a conclusive to a pri¬ 
ma facie one.®® 

Reconveyance of fax titles, A statute in exist¬ 
ence at the time tax deeds are made and providing 
for reconveyance of tax titles is not unconstitution¬ 
al as an impairment of the obligation of the contract 
between the state and tax sale purchaser.®® 

ner of applymg- for and issuance of 
tax deeds on unredeemed tax sale 
certificates which are over two years 
old, without thereby violating: con¬ 
tract rigrht to such deed, but time and 
procedure prescribed must be rea¬ 
sonable. 

Fla.—^Ivey v. State ex reL Watson, 3 
So.2d 345, 147 Fla. 635. 

65. Ark.—Harris v. Iiittle Red Riv¬ 
er Levee List. No. 2, 69 S.W.2d 
877, 188 Ark. 975. 

BS, N.D.—^Blakemore v. Cooper,' 106 
N.W. 666, 16 N.D. 6, 126 Am.S.R. 
674, 4 L.R.A,N.S., 1074. 

12 CJ. p 1002 note 26. 

67. U.S.—^Marx v. Hanthom, C.C.Or., 
30 F. 479, affirmed 13 S.Ct 608, 
.148 U.S. 172, 37 L.Bd. 410. 

12 C.J. p 1002 note 27. 

58. U.S.—Tracy v. Reed, C.C.6r., 38 
F. 69, 13 Sawy. 622, 2 L.RA. 773'. 

12 CJ. p 1003 note 28. 

59. Or.—^Harris v. Harsch, 46 P. 141, 
' 29 Or. 662—Strode v. Washer, 16 

P. 926, 17 Or.-60. 

SO. Ill.—^Prairer v. Glos, 181 N.E. 

810, 848 Ill, 416—Bowers v. Cllos, 
I . 179 N.E. 80, 846 iHl. 623. 


60. Mich.—Muirhead v. Sands, 69 N. 
W. 826. Ill Mich. 487. 

N.M.—Tates v. Hawkins, 126 P.2d 
476, 46 N.M. 249. 

Delivery of deed 

One case fixes the time of the de¬ 
livery of the deed to the purchaser 
at the tax sale as the time of en- 
teringr into the contract 
Pa.—Appeal' of Gault,. 33 Pa. 94. 

61. Mich.—Muirhead v. Sands, 69 N. 
W. 826, 111 Mich. 487. 

52. W.Va.—State vV King, 68 S.B. 
468, 496, 64 W.Ya. 645, 646. 

63. Or.—Fehl vl City of Medford, 
216 P. 180, 107 Or. 478. 

53.5 Colo.—White CaP Min. Co. v. 
Resurrwi4on Idin. Co.> 174 P.2d 727, 
115 Colo. 896. 

54. Mich;—Rott V." Steens, 201 N. 
W. 227, 229 Mich. 241; 38 AL.R. 
224. 

Time to apply for deed 
As tax, sale'certificates , are * not is-^' 
sued to individuals title to lands 
sold, but as> step. towai^ Issuance of 
tax deeds if. lands are not Tedeemed; I 
statutes may regulate time and man-j 
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State or subdivision thereof as purchaser. “The 
If^eral rule that a statute extending the time for 
redeeming property from tax sales previously .made 
constitutes an impairment of the state’s contractual 
obligation, as indicated previously in this section, 
may, however, be said to have an exception where 
the state or one of its subdivisions is the purchas¬ 
er,although, proceeding on the theory that the 
state of a subdivision thereof does not become the 
absolute owner of lands taken for delinquent taxes, 
it has been held that a statute providing for the 
discharge of delinquent taxes in state bonds instead 
of money is invalid as impairing the obligation of 
the state’s contract with other bondholders.®^ A 
tax moratorium statute* extingfuishing unmatured 
special assessments, tax liens, or other encumbranc¬ 
es on the land sold to the state under general prop¬ 
erty tax laws does not constitute an impairment of 
the obligation of contracts.®2.5 

§ 297. Bounties 

Until the state’s offer of a bounty Is accepted :by 
performance the state Is under no contractual obligation 
subject to impairment by subsequent legislation. 

There is no contract on t^e part of the state that 
it will not repeal an act offering a botuity, or otherr 
wise discontinue a boxmty offered by statute to 
those who may do the act or engage in the business 
for which the bounty is offered.®^ As to bounties al¬ 
ready earned, however, at the time of the’ repeal 
the rule is different; the performance of the act 
for which the bounty is offered transfoims the 


- state’s offer into, a contract which msty .not be im¬ 
paired by subsequent legislation^®^ - 

-§ 298. Exemption from Public Service. 

At least until such time as a contractual right arises 
under aj statute granting exemptions from public services, 
statutes granting such rights may be repealed vy^Ithout 
violating the contract clause of the Constitution. 

A statutory exemption of certain persons from 
public service,®® as, for example, from jury seiw- 
ice®® or military service,®*^ does not ordinarily, con¬ 
stitute a contract, and may accordingly be repealed 
at the pleasure of the legislature; but it has been 
held that, where a term of service as a member of 
a fire department has Iteen fully performed under 
a statute granting exemption from jury service, a 
contract exists which may not be impaired by re¬ 
peal of the statute.®® 

§ 299. Remedies against State 

Statutes affecting remedies allowed by a state against 
itself are not within the contract clause of constitutional 
provisions. 

An act of the legislature allowing the state to be 
sued is a mere grant of a privilege, and not a con¬ 
tract, the obligation of which is impaired by a sub¬ 
sequent statute withdrawing the right®® The state 
may, therefore, change the time and method of en¬ 
forcing a, claim against it.*^® So a mere violation 

- o.ra contract giving rise to a damage action against 
the state on its contract may not amount to an im¬ 
pairment of the obligation of a contract, within iiie 
constitutional prohibition.^! Moreover, a state stat- 


61. Ark.—Walker v. Fergruson, 8 S. 

W.2d 694, 176 Ark. 626. 

Cal.—^Angrlo California Nat. Bank of 
San Francisco v. Leland» 70 P.2d 
937, 9 Cal.2d 347. 

Kan.—Warner v. Pile, 185 P. 1041, 
106 Kan.'‘724. 

N.M.—Pabe v. Wight, 131 P. 480, 25 
N.M. 276. 

N.D.—State v. liawler, 206 N.W. 880, 
63 N.i). 278. 

12 C.J. p 1002 note 16 Lb]. 

Seasons for mle 

' (1) “The tiitl^. .acquired by the 
state, or an Instrumentality ^ thereof, 
at a tax sale is. not the same, as that 
vesting in a private purchaser, since 
the object of the pturchSiSe Is not the 
acquisition of the piroperty, hut rath-^ 
er the collection of the taxes.*’ * 
Ark.—Walker v.iF^guson, 8 S.W.2d 
094; 695, 17,6;Ai^k. 626. 

(2) ’Where;' the state itself is. the 
purchaser at the tax sale . . . 
the extension of time . . is hot 

a violation of the contract Tights, 
but an act of grace.” 

N.M.—Pace v. Wight, 181 P. 480, 434, 
26 N.M. 276. 


62. tJ.S.—McNeo V. Wall, D.CFla., 13 
F.Supp. 326, eifflrmed, aC.A., Wall 
V. McNee, 87 F.2d 768—McNee v. 
Wall, B.aPla., 4 F.Supp. 496. 

62.6 U.S.—Keefe v: Clark, Mich., 64 
S.Ct 1072, 822 U.S. 393, 88 KBd, 
1346. . . 

Mich.—Wood y. Village of Rockwood, 
.44 N.W.2d 163, 82.8 Mich. 607. 

63. Mich:—Bast Saginaw Mfg. Co. 
V. Bast Saginaw* 19 Mich. 269, 2 
Am.it, 82, affirmed. 18 WaU. 378, 
20 L.Bd. 611. 

12 C.J. p I'OOS note 81. 

,64. l^.M.—OoxpTui Jhrls cited In 
Hayner v. Board of dom'rs of 
Doha Ana County, 222 P,’ 667, 668. 
12 Cfjr. p!, 1003 note 32. , 

-Bounty, for noxious 

Pa;r—Mints v. Scowden, .68. Pa.Super. 
.228, . ' 

eSJ • dia—Daly '^.“Hkrfis, ’is ,GalSupp.' 

®®-' '■ '' ; 

’ . ' .. f-.-. » .. . 1' • . j 

66. N.a^tate -V. Cantwell; 56 * S.B. 
820, 142 604; 8 •D.R.A.,N.S., 498’ 

9 AnnCas. 141.; ' ! 

12 ax p 1008'hote 34. , ' .| 
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67. N.C.—Gatlin v. Walton, 60 N.C 

825. ; 

68. Mo.—^Ex parte Goodin, 67 Mo. 
637. 

69. TJ.S.—Duke Power Co. v. South 
* Carolina Tax Commission, CC.A.S. 

a, 81 F.2d 618, certloraj:^ denied 
l>uke Power Co. v. South C€U*olina 
Tax Commission, 60- S.Ct, 884, 298 
U.S. 669, 80 L..Ed. 1392. 

N.Ti—O’Neil v. State, 119* N.B. 96, 
228 N.T, 40. 

N.C.—ONeal v. Wake County, 145 S. 

B; 28, 196 N.C. 184. . 

12 C.X p 1003 note 38. 

, “While - contracts between individ¬ 
uals lor corporations may he. Impaired 
when right to enforce them is taken 
away or lessened, a different rule pre- 
vaiis in respect te. contracts of sov¬ 
ereigns.” ' . , \ 

U.S.—Coleman y. U. a, CC.A.Tenn., 

. 100 P.2d 90S, 906,« • ' ; ' . 

70. Ark.—^Platenius v. State* 17 Ark. 
628.* 

Tex.—Wmiarns v. Reed, Civ.App., 160 
S,Wij2d 316, eirror refused. -' > •' 
,12.aX P.1003 note 39.- * 

iTli <hflch.5^Tihbffipson - v." Auditor 



299-^00 CONSTITUTIONAL LAW 


16 C.J.S. 


ute having the effect of violating, or repudiating a 
contract, previously made by the state but leaving 
the obligation of the contract as before to provide 
the measure of the other paiiy^s rights to recover 
£rom the state for damages does not offend consti¬ 
tutional provisions as to impairment of contract ob- 

ligations.'^^ 

However, in so far as the court has the power, 
it will uphold and enforce the rights secured by 
contracts with a state. In the following instances 
the courts have such power: (1) Where the state 
or one of its officers comes into court asking judi¬ 


cial relief on behalf of the state (2) where an 
official attempts to act under the authority of a 
statute which is subsequent to the contract and 
which impairs its obligation and is therefore void; 
in this case the official, having no justification ex¬ 
cept the void statute, is wholly without legal justifi¬ 
cation, and his act will be adjudged to be- illegal 
(3) where a right secured by contract with the 
state comes in controversy in an action to which the 
state itself is not necessarily a party, and a statute 
subsequent to the contract, impairing its obligation, 
is pleaded as the basis of a claim by . the other par- 
ty.76 


2i Legislative Control of Municipal Coepoeations 


§ 300. In General 

Since municipal corporations are mere creatures of 
the state, a state statute cannot be held to impair any 
obligation of contract due by the state to such corpo¬ 
rations. 

Municipal corporations, such as counties^ cities, 
and towns, being mere creatures and agents of the 


. state, are not in any contractual relationship with 
the state, and so are not within the provision that 
renders laws impairing the obligation of contracts 
unconstitutional; but at the pleasure of the state 
their charters may be amended, changed, or revoked, 
subject only to the restraints of special constitution¬ 
al provisions.'^® This is particularly true with re- 


Gcneral, 247 N.W. 860, 261 Mlcb. 
624. 

72. tr.S.?— BDays. v. Port of Seattle, 
Wash., 40 S.Ct 125, 261 U.S. 288, 64 
UEdL 243. 

73- U.S.—^McGahey v. Virginia, Va., 
10 .S.Ot 972, 135 U.S. 662, 685, 84 
UJSd. 804. 

74. U.S.—^Pennoyer v. McConnaughy, 
Or., 11 act 699, 140 U.S. 1, 35 L. 
Ed. 868. 

12 C.J. p 1008 note 41. 

75. U.S.—Dartmouth College ▼. 

Woodward, N.H., 4 Wheat. 618, 4 
Ii.Ed. 629. 

SUght to appeal 

A statute takli)^ away a right to 
appeal from Judgments dissolving 
corporations Is not unconstitutional 
as Impairing any contractual obliga¬ 
tions of the state toward stockhold¬ 
ers. 

Mo.—Dorris Motor Car Co. v. Colburn, 
270 S.W. 889, 807 Mo. 187. 

Statute of Umitatioiui 

In a suit to set aside as void ce]> 
tain land patents of state lands, 
where the state body empowered to 
make such patents was Joined as 
a party defendant, it was held that 
a state statute of limitations requir¬ 
ing actions to Invalidate patents to 
he brought within a prescribed pe¬ 
riod did not constitute an impair¬ 
ment of any contractual obll^tion 
within the constitutional sense. 

U.S.—Atchafalaya Land Co. v. F. B. 
Williams Cypress Co., La., 42 S.Ct. 
284, 258 U.S. 190, 66 L.Ed. 559. 

76. U.S.—City- of Trenton v. State 
.. of Nfew Jersey, JN.Jn 48 SLCt 684, 


I 262 U.S. 182, 67 L.Bd. 987, 29 AL.B. 

I 1471—^Broughton v. Pensacola, Pla., 
93 U.S. 266, 23 L.Bd. 896—Bast 
Hartford V. lEfextford Bridge Co., 
Conn., 10 How. 611, 641, 13 LuBd. 
618. 

City of Tulsa v. Oklahoma Nat¬ 
ural Gas Co., D.aOkl., 4 P.2d 399, 
appeal dismissed 46 S.Ct. 17, 269 
U.S. 627, 70 L.Ed. 396. 

Cal.—Tulare County v. City of Di- 
nuba, 206 P. 983, 188 Cai. 664. 

Pla.—State ex rel. Gibbs v. Couch, 
190 So. 728, 139 Pla.-353. 

Ind.—Central Union Telephone Co. v. 
Indianapolis Telephone Co., 126 N. 
B. 628, 189 Ind. 210—State v. Kol- 
sem, 29 N.B. 696, 130 Ind. 434, 14 
L.H.A 666. 

BAn.—State ex reL Miller v. Com¬ 
mon School Dist. No. 87 Brown 
County, 186 P,2d 677, 163 Kan. 660 
—Corpus Juris quoted in Verdigris 
River Drainage Dist. No. 1 v. City 
of Coffeyville, 97 P.2d 106, 110, 160 
Kan. 766. 

La.—Cliveden Planting Co. v. Town 
of Lake Providence, 47 So.2d 23, 
217 La. 621—^Fernandez v, AJ- 
ford, 18 So.2d 488, 203 La. in¬ 
state ex reL Perterie v. Walms- 
ley, 162 So. 826, 886, 188 La. 139, 
appeal dismissed Board of Liquida¬ 
tion V. Board of Com’rs of Port 
of New Orleans, 56 S.Ct. 141, 296 
U.S. 640, 80 L.Bd. 384, rehearing 
denied Board of Liquidation. City 
Debt of New Orleans v. Board of 
Com’rs of Port of New Orleans, 66 
S.Ct. 246, 296 U.S. 668, 80 L.Ed. 478 
—^Montpelier Academy y* George, 
14 La. 4, 33 Am.D. 586- 
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Me.—North Yarmouth v. Skillings, 
46 Me. 133, 71 Am.D. 630. 

Mlch.-^ity of Bcorse v. Peoples 
Community Hospital Authority, 68 
N.W.2d 169, 336 Mich. 490. 

Mo,—State ex reL Ross, to Use of 
Drainage District No. 8 of Pemis¬ 
cot County V. General American 
Life Ina Co., 85 S.W.2d 68, 336 Mo. 
829. 

Mont.—^Fitzpatrick v. State Board of 
Examiners of Montana, 70 P.2d 285, 
105 Mont. 234—City of Helena v. 
Helena Light & Ry. Co., 207 P. 887, 
68 Mont. 108. 

Neb.—City of Fremont v. Dodge 
County. 266 N.W. 771, 130 Neb. 866. 

N.J.—^Jersey City v. Martin, 19 A2d 
40 126 N.J.Law 353. 

N.Y.—City of Rochester v. Public 
Service Commission, 83 N.Y.S.2d 
436. 192 Misc. 33, affirmed 89 N.Y. 
S.2d 645, 275 App.Div. 172, reargu¬ 
ment denied and appeal granted 90 
N.Y.S.2d 697, 276 App.Div. 972, af¬ 
firmed 96 N.B.2d 192, 801 N.Y. 801. 

Board of Education of Central 
School Diet. No. 1, Town of Somers, 
Westchester County, v. Stoddard, 
49 N.Y.S.2d 88, affirmed 61 N.Y.S.2d 
269, 268 App.Div. 936, ajffirmed 60 
N.B.2d 757, 294 N.Y. 667. 

N.C.—Smlth-Courtney Co. v. Board 
of Road Comers of Hertford Coun¬ 
ty, 108 S.B. 443, 182 N.C. 149. 

Pa.—Vansciver v. Sharon Hill Bor¬ 
ough, 33 PeuDlst. & Co. 383, 28 DeL 
Co. 41, 80 Mun.LbR 43—Corpus. Ju¬ 
ris quoted lu Commonwealth v. Del¬ 
aware Tp., 18 Pa.Dist. & Co. 447, 
448. 

R.I.—Smith V- Westcott, 22 A 280, 
17 RL 866, 13 L,RJL 217. 
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spect to changes affecting mtinicipal. corporations in 
their governmental capacity,^^ although the rule 
stated is applicable regardless of whether such cor¬ 
porations are affected in their govemm^tal or 
proprietary capacity 

Accordingly, a state statute imposing on municipal 
corporations additional burdens is riot unconstitu¬ 
tional as an impairment of contractual obligations.^^ 
Powers g^nted may be recalled,modified,®^ 
lodged in other public bodies, 82 or enlarged, 82 one 
exercise of such legislative j^wer not precluding 


CONSTITUTIONAL LAW § 300 

another.84 With respect to duties owed to the state 
at large, the control of the state precludes the exer¬ 
cise of discretionary authority by the corporation.85 
Ordinances are subject to legislative control and 
may be annulled.88 

Quasi-municipal corporations. As in the case of 
municipal corporations, considered previously in 
this section, it has been held that quasi-municipal 
corporations do not stand in any contractual rela¬ 
tion to the state and are not, therefore, entitled 
to protection under the contract clause®? although 


S.C.—Chesterfield County v. State 
Highway Department of South Car¬ 
olina, 3 S.D. 2 d 686 , 191 S.C. 19. 
Tenn.— Corpus Juris cited in Cun- 
ningrham v. Broadbent, 147 S.W.2d 
,408, 410, 177 Tenn. 202. 

Tex.—^Blesslnj v, Galveston, 42 Tex. 
641. 

City of Beaumont v. Gulf States 
Utilities Co., Civ.App., 163 S.W.2d 
426, error refused. 

Vt.—Town of Brighton v. Town of 
Charleston, 44 A.2d 628, 114 Vt. 
816. 

V€u—^Town of Falls Church v. Ar¬ 
lington County Board, 184 S.B. 459, 
166 V-a. 192. 

Wis ,—^Madison Metropolitan Sewer¬ 
age Dist. V. Committee on Water 
Pollution, 60 N.W.2d 424, 260 Wls. 
229—^Town of Holland v. Village of 
Cedar Grove, 282 N.W. Ill, 448, 230 
Wis. 177. 

12 C.X p 1008 note 48. 

77. U.S.—Silvey v. Commissioners 
of Montgomery County, Ohio, D.C. 
Ohio, 278 P. 202. 

Cal.—^Alameda County v. Janssen, 106 
P.2d 11. 16 Cal.2d 276, 130 A.I 4 .R. 
1141—^La Mesa, Liemon Grove & 
Spring Valley Iir. Dist. v. Halley, 
239 P. 719, 197 CaL 60. 

Tenn.—Cunningham v. Broadbent, 147 
S.W.2d 408, 177 Tenn. 202. 

Tex.—City of Beaumont v. Gulf 
States Utilities Co., Civ.App., 163 S. 
W.2d 426, error refused. 

Power of state cannot be auestioned 
“The power of the state unrestrain¬ 
ed by the contract clause . . . 
over the rights and property of cities 
held and used for 'governmental pur¬ 
poses' cannot be questioned." 

U.S.—City of Trenton v. State of Hew 
Jersey. N.J., 43 S.Ct. 534, 637, 262 
U.S. 182, 67 UBd. 937, 29 A.Ii.R. 

' 1471. 

Waterworks 

A statute authorizing appointment 
of a receiver to operate ihunicipaJly- 
owned public utilities was held not to 
impair the state's contractual obli¬ 
gation, if <my, in empowering a xriu- 
nicipality in its proprietary capacity 
to own and operate a waterworks on 
tl^e theory that appointment of a 
receiver under cixcumstances cont^- 


plated by the statute affected the city 
in a governmental function. 

H.M.—^Dreyfus v. City of Socorro, 189 
P. 878. 26 N.M. 127. 

78. U.S.—City of Trenton v. State 
of New Jersey. N.J., 43 S.Ct. 684, 

. 262 U.S. 182, 67 L..Bd. 937, 29 A.L.H. 

1471. 

City of Tulsa v. Oklahoma Nat¬ 
ural Gas Co.. D.aOkl., 4 F.2d 399, 
appeal dismissed 46 S.Ct. 17,. 269 
U.S. 627, 70 L.Bd. 396. 

Minn.—^Town of Bridgle v. County of 
Koochiching, 35 N.W.2d 637, 227 
Minn. 320. 

Va.—Town of Falls Church v. Ar¬ 
lington County Board, 184 S.F. 469, 
166 Va. 192. 

DistlAotloiL repudiated 

(1) Formerly a distinction was 
made between powers and rights of 
municipalities in their governmental 
capacity and those of a proprietary 
or private character, the view being 
taken that those of the latter class 
were within the constitutional pro¬ 
tection. 

Ohio.—State v. Le Blond, 140 NJEB. 

491, 108 Ohio St 41. 

12 C.J. p 1004 notes 46, 58. 

(2) But this distinction has been 
expressly repudiated by the supreme 
court in a case holding that the 
state in its dealings with its own 
municipalities is not inhibited by the 
contract clause of the federal Con¬ 
stitution. 

U.S.—City of Trenton v. State of New 
Jersey, N.J., 43 S.Ct. 634, 262 U.S. 
182. 67 L.Bd. 937. 29 A.L.R. 1471. 

79- U.S.—City , of Trenton v. State 
of New Jersey, supra. 

City of Tulsa v. Oklahoma Nat¬ 
ural Gas Co., D.C.Okl., 4 F.2d 399, 
appeal dismissed 46 S.Ct. 17, 269 
U.S. 627, 70 L.,Bd. ,896. 

Tex.—Wheeler v. City of Brownsville, 
220 aw.2d 467, 148 Tex. 61. 

12 C.J. p 1004 notes 44, 46. 
imposltiou of lloexLse fees 
U.S.—City of Trenton v. State of 
New Jersey. N.J.. 48 S.Ct. 684, 262 
U.S. 182, 67 Li,Bd. 987, 29 A.I^R. 
1471. 

Authorizing increase in gas rates 
U.S.—City of Tulsa v. Oklahoma 
Natural Gas Co., D.C.OkL, 4 F.2d 
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899, appeal dismissed 46 S.Ct 17, 
269 U.S. 637, 70 L..Eld; 396. 

80u Ind.—Central Union Telephone 
Co. V. Indianapolis Telephone Co., 
126 N.B. 628, 189 Ind, 210. 

Wis.-—Madison Metropolitan Sewer¬ 
age Dist. V. Committee on Water 
Pollution, 50 N.W.2d 424, 260 Wis. 
229. 

12 CJ. p 1004 note 47. 

81. U.S.—Ashland Waterworks Ca v. 
City of Ashljtnd, Ky., 251 F. 492, 
168 C.C.A. 486. 

N.J.—^Millbum v. South Orstnge, 26 
Al. 75. 66 N.J.Uaw 264, afllxxned 85 
A. 407, 58 N.J.Liaw 656. 

Wis.—^Madison Metropolitan Sewer¬ 
age Dist. V. Committee on Water 
Pollution. 60 N.W.2d 424, 260 Wis. 
229. 

82. NT.—^People v. New York, 82 
Barb. 102. 

83. CaL—^People v. Burr, 18 CaL 843. 
La.—^Moore v. New Orleans, 82 La. 

Ann. 726. 

84. CaJ.—^People v. Burr. 18 CaJ. 848. 
Tenn.—Governor v. MoBwen, 6 

Humphr. 241. 

Application of funds 
In a particular case it was held 
that a state could not deprive a 
county of its right, under existing 
law, to the application of funds, col¬ 
lected for the breach of penal laws, 
to the common school fund of the 
counties in which they were col¬ 
lected. 

N.C.—Vance County Board of Educa¬ 
tion V. Henderson, 36 S.B. 158, 126 
N.a 689. 

85. Mich.—People v. Detroit, 28 
Mich. 228, 15 Am.R. 202. 

86 . Ohio.—^Marietta r. Fearing, 4 
Ohio 427. 

87- HI.—People ex reL Royal v. 

Cain, 101 N.B.2d 74. 410 HI. 89. 
Wia—^In re Koshkonong Mud Creek 
Drainage Dish, 221 N.W. 864, 866, 
197 Wis. 261, appeal dismissed cmd 
certiorari denied First Addition to 
the Rattle Snake Drainage Dist. v. 
Bodeman, 60 S.Ct 87, 280 U.S. 627, 
74L..Bd.594. 
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it has Beeh'hdd Stt -a particular -ease liiat a corpo¬ 
ration of a similar nature was entitled to such pro¬ 
tection.^* 

§ 301. Creation and Discharge of Liability 

,'The creation or discharge by the state of municipal 
liability does not Impair the obligation of contracts be¬ 
tween the state aiid the municipal corporation. 

The legislature may compel municipal corpora¬ 
tions to pay claims not enforcdible at law or in eq¬ 
uity, when they are. morally binding,may force' 
municipalities in their public character to incur ob¬ 
ligations^ necessary for. the performance, of their 
governmental duties,^ and may create municipal tort 
liability.^. Certain contract rights of municipal 
corporations obtained under public contracts may 
be rel^sed,by the state and generally contracts 
made by municipalities as governmental agents are 
subject to legislative supervision.^^ It has been 
held that a statute which :diminishes the power of 
a mmiicipality to meet its obligation of contract is 
unconstitutional.^^ 

§ 302. Contracts of Municipal Corporation 
with State . 

A grant of property from state to its municipal cor¬ 
porations does not give rise to a contractual obligation 
entitled tc protection from impairment, although there 
are cases which would seem to indicate that, under some 
circumstancesi such protection may be available. 


A grant of property by the.state to a municipal 
corporation for public or governmental purposes is 
regarded, not as a contract, but as a mere appropri¬ 
ation of public property for a public purpose, and a 
subsequent statute recalling or changing the appro¬ 
priation is, therefore, not open to the objection that 
it impairs the. obligation of a contract 
a grant to a private corporation or an individual, 
see infra §§ 319 et seq, a grant of money, or 
bonds,®? or other property®^ by the state to a mu¬ 
nicipal corporation for a purpose not governmental 
has been held, as an executed contract, to be enti¬ 
tled to constitutional protection from impairment by 
a subsequent statute. In this coimection, however, 
it should be noted that a later supreme court deci¬ 
sion has expressly repudiated a distinction whereby 
the state legislature would be inhibited by the con¬ 
tract clause in dealing with municipal corporations 
in their proprietary, as distinguished from their 
governmental, capacity, as discussed supra § 300.. 

§ 303. Franchises Granted Municipal Corpo¬ 
ration by State 

. Franchises granted to municipalities, In their gov¬ 
ernmental capacities, are not entitled to protection un¬ 
der the contract clause of the constitution. 

A franchise held by a municipal corporation in its 
governmental capacity,®8 such as one to control and 


Complete i^wer to create and ter¬ 
minate 

**Such a creation of the Legiela- 
ture is within no federal . . . 

constitutional inhibition preventing 
the Legislature, which alone has the 
power or right to blow the breath of 
life into it, to also, when it will, 
and as it will, blow the same out 
again.” 

Wis.—re Koshkonong Mud Creek 
Drainage Dist., eupra. ' 

Drainage district 

Wls.—^In re Koshkonong' Mud Cre^ 
Drainage Dist., supwu ' 

88. Irrigation corporation 
In the case off- an irrigation corpo¬ 
ration described as ”a private corpo¬ 
ration with a public purpose and 
having Quasi-govemmental powers,” 
it was held that, in the absence of 
a reservation in the' corporation's 
charter, a statute amending it was 
unconstitutibnal as an Impairment of 
the state's contractual obligation.” | 
Arias.—Citrus Growers’ Development 
A8.8*n V. Salt River Valley Water 
trsers’. Ass’n, 268 P. 778, 84. Arias. 
106 . ; . 

88. Wash.—State v. Seattle, 110 P. 

1008, 60 Wash. 241, 247. , . 

12.C.J.. P 1006 hote^4,. 

sa Mass.—Carter v. Cambridge, 


etc.. Bridge Proprietors, 104 Mass. 
236. 

12 C.J. p 1005 note 55. 

91. N.T.—^Darlington v. New York, 
31 N.T. 164, 88 Am.D. 248. 

12 C.J. p 1006 note 66. 

92. Ind.—Bolivar Tp. Board of Fi¬ 
nance of Benton County v. Ha-v^- 
kins, 191 N.E. 168, 207 Ind. 171, 96 

, A,L.R. -271. 

N.Y.—^People v. E^shkill, etc., Road 
Co., 27 Barb. 445.: 

12 C.J. p 1006 note 57. 

93. Mont^-City of Helena v. Helena 
Light Ry. Co., 207 P. 887, 63 
Mont. 108. 

12 C.J. p 1006 note 68. 

Old age security proper!^ agreements 
Cal.—Alameda bounty v. Janssen, 106 
. P.2d 11, 16 CaL2d 276, 180 A.L.R. 
1141. 

Street railroads 

Cp Provisions in a ci.ty ordinance 
reguirihg a street railroad company 
to pave the streets, between its tracks 
and to sell commutation tickets, and 
that cars mdke a minimum ’ number 
of trips daily between designated 
hours, do not relate to property rights 
which are beyond legislative control. 
Mont—City of Helena v. Heleha 
j Light & RyVCo.; 207 P. 337, 63 
[ Mont 108. 

1 (2) A municipality cannot invoke 
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the contract clause of the federal 
Constitution against a legislative act 
increasing street railroad rates, with 
the consent of the company, over 
those fixed by agreement between the 
company and municipality under au¬ 
thorization of former statute, since 
legislature did nothing more than 
to exercise power of legislation which 
it had never contracted not to exer¬ 
cise. 

Mich.—Groesbeck v,. Detroit United 
Ry., 177 N.W. 1023, 210 Mich. 227. 

94. Ill.—Geweke v. Village of Nilea 
14 N.B.2d 482, 368 lU. 463. 

95. Md.—^Baltimore v. State, 16 Md. 
376, 74 Am.D. 572. 

S.C.—Chesterfield County v. State 
Highway Department of South Car¬ 
olina, S,S.B.2d 686, 191 S.a 19. 
Temx—Cunningham v. Broadbent, 147 
S.W;2d 408, 177 Tenn. 202. 

12 C.J. p 1005 note :69. 

96. N.H.—Spaulding v. Andover, 64 
N.H. 88. 

12 C.J. p 1005 note 60. 

97. U.S.—^Pawlet V. Clark,. Vt, 9 
Cranch 292, 3 UEd. 736. 

.Cal.—Grogan v. San Francisco, 13 
CaL 690,. 

S,a—^In re Malone, 21 S.Q 485. 

12 C.J, p 1006 note 61.. 

98. BL^—School Trustees r. Tatman, 
• 13 IlL 27. * 
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operate a ferry,or to build and maintain a toll 
bridge^ or a wharf or landing,2 is revocable at any 
time in the legislative discretion. The legislature 
may itself grant franchises for the use of the 
streets of a city, regardless of the consent of the 
city,5 or may control^ or revoke^ franchises granted 
by the. city under delegated power. 

There are cases in the state courts to the effect 
that such franchises as are granted to a municipality 
to engage in business which might properly be 
transacted by a private corporation such as sup¬ 
plying water, light, or power to the city, are obvi¬ 
ously contractual in their nature;® and,'althou^ 
held by a public corporation, are protected by the 
constitutional guaranty against- legislative revoca¬ 
tion or change but, under the ruling of the su¬ 
preme court, repudiating any distinction between 
dealings of a state and its municipalities in their 
governmental or proprietary capacities, with respect 
to the Contract clause of the federal, Constitution, 
as previously stated, see supra § 300, it would seem 
that the principles stated in these state decisions are 

JjSu —^Bossier Police Jury v.. Shreve¬ 
port, 5 Lia.Ann,' 661—^Douglass v, 

Craig:* 2 La-Ann. 919. 

99. XJ.S.—^New Orleans, etc., R. Co. 

V. Ellertnan, lia., 105 XJ.S. 166, 26 L. 

Ed. 1016. 

.Ala.-^Webb v. Demopolis, 16 So. 289, 

. 95 Ala. 116, 21 L.R.A. 62. 

12 CJ.. p 1006 note 66. 

1. XJ.S.—Charles River Bridgre v. 

Warren Bridgre, Mass., 11 Pet. .420, 

9 L.,Ed. 773, 988, 

2. XJ.S.—^New Orleans, etc., R. Co. v. 

Ellerman, La., 105 XJ.S. 166, 26 L. 

Ed. 1015. 

a , —New Torts v. Kerr, 88 Barb. 

869. 

4. -Me.—^Day v. Stetson, 8 Me. 866. 

Ch^t wlthotLt refftricrto^ 

' A deiegration- by the legislature of 
power to grant franchises with cer¬ 
tain restrictions does not preclude 
the legislature from giahting such 
franchises without such restrictions. 

CaL—^Pall V. Sutter County, 21 Cal. 

287. , 

5. Wis.—State v. Hilbert, 89 N.W. 

826, 72 Wis. 184. 

6 - XJ.S.—Ashland Waterworks Co. vi 
City of Aehlahdi C.C.A.Ky., 251 F. 

’ 492. . 

X^-^Ellerman ‘ V. McMains, 80 La. 

Anni. 190, 81 AulR.. 218., . , 

Mont.—jSCelena Cons. . Water Co. v. 

- Steele. 49 P. 882, 20 Mont 1, 87 Ll 
'r.A 412. *■ . ! 

12 C.J. p 1006 note 83. ,' r 

7. Cah—Grogan v. San Francisco,. 18 
690. ;; ... ■' ; . 

Vt—^Montpelier * vi Etast Montpelier,' 

29 Vt 12, 67 Am.D. 748. 


COKSTITUTXONAL LAW f§ 303-664 

in effect overruled. 

Charges for franchises. The state has power to 
abrogate of filter the nature or amount of any 
charges for franchises in favor of municipalities.® 

§ 304. Levy and Collection of Taxes 

In the absence of special constitutional provisions, 
matters pertaining to the levy and collection of taxes im¬ 
posed by municipal corporations are. within the control 
of the state legislature uninhibited by constitutional pro¬ 
visions prohibiting impairment of contractual obligations. 

In the absence of' special* constitutional provi¬ 
sions, the state has full control over the exercise of 
powers of taxation , by a mtmicip^ corporation' so 
that the purposes for which municipal corporations 
may lay taxes, and the time’ and manner in which 
property may be assessed ^d taxed by municipal 
authorities, are under the absolute control of the 
legislature, and no municipality can acquire con¬ 
tract fights to any particular portion of its revenue, 
or to any particular assessment or method of as¬ 
sessment, which cannot he controlled, modified; or 
taken away by the legislature.Thus; the legisla- 


a Cal.—-Tulare County v. City of 
Dinuba, 206 P. 988,. 188 CaL 664. 

9.. XJ.S.—Puget Sound Power & 
Light Co. V. City of Seattle, 'Ivash., 
54 act. 642, . 291 U.S. 619, 78 L.Ed. 
1026, rehearing denied 64 S.Ct 712, 
292 U.S. . 608, 78 L.Bd. 1466—. 

Williamson v. New Jersey, N.J., 9 
S.Ct. 463,.. ISO U.S. 189, 82 LiEd. 
915. . ■ . 

Ala.—Garrett v. Colbert County Bd.’ 
of Ed:, 60 So.2d 275, 255 Ala. 86. 

Cal.—General Engineering & Dry 
Dock Co. V. Bast Bay Municipal 
Dlst., 14 P.2d 828. 126 CaLApp. 849. 

Mo.—State ■ex rel; Ross, to Use of 
Drainage District No. 8 of Pern-- 
Iscot-Gountyi v. General American 
Life Ins. Co., 85 S.W.2d 68, 336 
Mo.. 829. 

N.C.—^Bryson City Bank v. Town of 
Bryson City, 195 S.B. 898, 218 N.C. 
-166—Smith-Courtney Co. v. Board 
of Ro6id Com'rs of.Hertford Coun¬ 
ty. 108 S.B: 443, 182 N.C. 149. 

N.D.—State v, Flaherty, 178 N.W. 
790, 46 N;b. 6/9. . 

Ohio.—State ei ref. Lewis v. Sciloto- 
Sandusky 'Conservancy Dlst., 113 
N.B.2d 633, 160 Ohio St, 165. 

Okl.—City of Shawnee v. Taylor, 182 
P.2d .950/, 191 Qkl. .687—Oklahoma 
City V. Vahlberg. 89 LP.2d 962, 185 
.Okl. 28. 

Pa.—^Kotch v. Middle Coal Field Poor 
Disti, i97 A .334, 829'Pa 390. 

Va—Commonwealth v. XJnited Ciga¬ 
rette TWCach: Co., 92 S.E. 9'01, 120 
Va 835r 

12*C.l3r. p 1006 note 72i ' - /: ■ 

Phiuige ffeneflolal,^ to taxpayers \ 
?^^6fd the chahge madf ih exietlng 
law liy le^ielktldn' redounds to^ the 


material euiyantage of the taxpa.yers, 
there is' no linpairment of the tax- 
contract rights* 

Cal.—San Bernardino County v* Way, 
117 P.8d 364, 18 Cal.2d 647. 
Franohlse tax 

. (1) A public utility company takes 
'municipal franchise subject to power 
of state to tax privilege granted 
.thereby, in common with other" priv¬ 
ileges, unless obiigratlon to surren¬ 
der that power is clearly expressed. 
XJ.S.—Puget Sound Power & Light 
Co. V. City of Seattle,. Wash., 54 
. S.Ct. 542, 291 U.S. 619, 78 L.Ed. 

1026,. rehearing denied 64 S.CL 712, 

, 292 U.S. 603, 78 iKBd. 1466. 

> (2) .So, where a. munlcip^ corpo¬ 
ration has not surrendered its right 
to tax fiirther a public utility to 
which such corporation has granted 
a franchise, the contract clause of 
the 'eonstitution does not Inhibit such 
corporation from imposing an eid- 
‘ditional franchise" tax. 
tJ.S.—New York Rapid Transit Cor¬ 
poration V.. City of New York, N. 

' Y., 68 act. 721, 803 U.S. 673, 82 
i L.Ed. 1024, rehearing denied 58 S. 

I Ot. 939, 804 U.a. 588, 82 L.Ed. 1548 
rr-Brooklyn Sc Queens Tran,sit Cor¬ 
poration V. .City of .New York; N. 

. ..-Y,, 58 act. 721, .808 U.S. 678, 82 
L.Ed. 1024, rehearing denied 58 S. 
Ct 939, 304 U.S.' 688, :82 L-Ed. 1648. 
W.Va^—City of .Huntington v. Hunf- 
, • ington Water Corporation, 194 ail 
617, 119 W,Vau 420.. 

(3) A state ^statute imposing a 
-privllegeftax on.-the receipt of gross 
incon|ie was- held not unconstitutional 
as Impairing the obligation of con¬ 
tract as Applied to-interest received 
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ture may authorize a municipal corporation to levy 
a tax to pay sewer contractors a sum beyond the 
contract price and, forbidden by its charteri<> or to 
pay a personal jud^ent^ It is also within the 
power of the legislature tminhibited by the contract 
clause of the constitution to prohibit a levy,^^ ex¬ 
pand or restrict the amount of a tax levy,i* or to 
increase'll or reducei^ the rate of a tax. The state 
legislature may, moreover, without impairing any 
contractual obligation within the constitutional 
sense, exempt certain property from municipal tax¬ 
ation, either generally or special.i^ 

With respect to assessments for the purpose of 
taxation by municipal corporations it has been held 
that constitutional provisions against impairment of 
the obligation of contracts were not violated by laws 
which purported to change an .assessment,!^ au¬ 
thorize a reassessmenifi® or supplementary assess¬ 
ment,^® annul an assessment,^! v^idate a prior de¬ 
fective assessment,^^ change the method of assess¬ 
ment,2® or set aside an assessment.^^ 

The legislature may also, without impairing the 
obligation of a contract in the constitutional sense, 
require the remission of penalties for unpaid mu¬ 
nicipal taxes,25 change the apportionment to a city 
and county respectively of taxes already collected,2® 
or authorize the recovery of taxes erroneously as¬ 


sessed after such right of recovery under the exist¬ 
ing law has been barred by the statute of limita- 
tions.27 

A statute extinguishing tax and assessment liens 
in favor of a county has been held, however, to be 
unconstitutional for impairing the obligation of 
contract and it has been held under the contract 
clause of the constitution that a holder of munici¬ 
pal bonds has a right to insist that his contract 
shall not be changed so as to require that a higher 
tax shall be levied at the time of maturity than 
would be required if the contract were performed 
as made.2® 

§ 305. Municipal Funds and Other Property 

a. In general 

b. Where territorial limits changed 
a. In General 

Legislative control of the management and disposi¬ 
tion of municipal funds and other property is not usually 
subject to the contract clause of the constitution. 

The legislature may control the management^® 
and disposition of municipal funds raised by taxa¬ 
tion®! or derived from license fees,®® may make 
changes in the proportion of public revenue appro¬ 
priated to county and city respectively,®® may re- 


by taxpayer on bonds of municipal¬ 
ity. 

UlS.—J. D. Adams Mfgr, Co, v. Storen, 
Ind., S8 S.Ct 913, 304 U.S. 307, 82 

Ii.Ed. 1366. 

lOu N.Y.—^Brewster ▼. Syracuse, 19 
N.T. 116. 

11. Tex.—City of Henderson v. 
Fields, av.App., 268 S.W. 623. 

12. Va.—Commonwealth v. United 
Cigarette Mach. Co., 92 S.E. 901, 
120 Ya. 836. 

13. N.D.—State v. Flaherty, 178 N. 
W. 790, 46 N.D. 649. 

14b Tex.—City of Henderson t. 

Fields, Civ.App., 268 S.W. 628. 

15. N.C.—Smith-Courtney Co. v. 
Board of Road Com’rs of Hertford 
County, 108 S.B. 443, 182 N.C. 149. 
18. Ca.—<k>xpus ynris guoted in, 
City of Macon v. Georgia Power 
Co., 166 S.E. 34, 88, 171 Ga. 49. 

Va.—^Richmond v. Richmond, etc., R. 

Oo., 21 Gratt 604, 62 Va. 604, 

17. U.S.—^Williamson v. New Jer¬ 
sey, N,J..,9 S.Ct 468. 180 U.S. 189, 
82 Um, 916. 

G^—Porpus Juris auoted in City of 
Macon v, Georgia Power Co., 166 
SJ5L 34. 88, 171 Ga. 40. 

12 CJ. p 1006 note 75. 

18L Mo.-M2olUns v. A. Jalcks Co., 
214 S;W. 391. 279 Mo. 404. 

19U ArliLrr-Slarle Road Improvement. 


Dlst V. Johnson. 224 S.W. 965, 146 
Ark. 488. 

20 . Mo.—State ex reL Ross, to Use 
of Drainage District No. 8 of Pem¬ 
iscot County V. General American 
Life Ina Co., 86 S.W.2d 68, 336 
Mo. 829. 

21. Mo.—State v. St. XiOuis, etc., R. 
Co., 9 Mo.App. 632, affirmed 79 Mo. 
420. 

28. VL—^Durkee v. Barren 71 A. 819, 
81 VL 630. 

23. N.J.—^Plock V. Smith, 47 A. 442, 
66 N.J.Law 224. 

12 C.J. p 1006 note 78. 

24. Wis.—^Newton v. Supertor, 180 
N.W. 242. 131 N.W. 986, 146 Wla 
308. 

26. Iowa.—^Beecher v. Webster 
County, 60. Iowa 538., 

28. Ark.—Sanderson v. Texarkana, 
146 S.W, 106, 108 Ark. 629. 

27. Ind.—Jackson Hill Coal, etc., 
Co. V, Sullivan County, 104 N.B. 
497, 181 Ind. 885. 

28. OkL—Clark v. Webster Town- 
site Co., 7.8 P.2d 890. 182 Okl. 446; 

29. Pa—Clark v. City of Philadel- 
p^a, 19jS A. 384, 828 Pa 621. 

30. Neb.—City of Fremont v. Dodge 
County, 266 N.W. 771, 130 Neb. 
856. 

N.Y.-^<k>rpas Juris quoted in Town 
of Irondequoit v. Monroe County, 
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286 N.T.S. 683, 667, 158 Mlsc. 128, 
affirmed 6 N.Y.S,2d 660, 254 App. 
Div. 933, appeal dismissed 18 NJl 
2d 802, 279 N.Y. 668. 

12 C.J. p 1006 note 84. 

Deposit of pnbUo funds 

Ind.—Storen v. Sexton. 200 N.E. 261, 
209 Ind. 689, 104 A.L.R. 1359. 

31. Neb.—City of Fi^mont v. Dodge 
County, 266 N.W. 771. 130 Neb. 866. 

N.Y.—Corpus Jtiris quoted in Town 
of Irondequoit v. Monroe County, 
286 N.Y.S. 638, 667, 168 Mlsa 123, 
affirmed 6 N.Y.S.2d 650. 264 App. 
Div. 933, appeal dismissed 18 N.E. 
2d 802, 279 N.Y. 668. 

Ohio.—City of Cleveland v. Zangerle, 
186 N.E3. 805, 127 Ohio St. 91. 

Wash.—Gruen v. Tax Commission 
211 P.2d 651, 85 Wash.2d 1. 

12 C.J. p 1007 note 85. 

32. Colo.—City and County of Den¬ 
ver V. People, 88 P.2d 89, 103 Colo. 
666, appeal dismissed City and 
County of Denver v. People of 
State of Colorado. 59 S.Ct 1044, 
307 U.S. 616, 83 KBd. 1496, re¬ 
hearing denied $0 S.CL 69, 308 U.S. 
633, 84 L.Fd. 627. 

N.J.—State V. Patterson, 20 A 828, 
63 N.J.Law 120. 

12 C.J. p 1007 note 86. 

’33. Neb.—City of Fremont v. Dodge 
County, 266 N.W. 771, 180 Neb. 
866 . 
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voke or divert a state appropriation to a county for 
local purposes, where not acted on,34 and may con¬ 
trol the manner of payment of municipal debts.35 
The legislature may also define the uses of property 
held by a municipality in public trust for public 
benefit,36 may so control the property as to secure 
performance of the trust,37 may limit the control 
by a municipality of its streets to further public 
ends,33 and may validate an existing local act for 
the disposition of municipal property.33 

However, property or funds held in trust by a 
municipal corporation for charitable purposes may 
not be diverted by the legislature from the purposes 
to which they have been devoted by the acts of 
donors and the acceptance of the municipality.^® 

b. Where Territorial Limits Ohanged 

The contract clause of the constitution does not 
usually Inhibit the legislature from exercising Its con¬ 
trol of municipal funds or other property where terri¬ 
torial limits are changed. 

The public property of a municipal corporation, 
held by it as a subordinate part of the government 
for public uses, is subject to the authority of the 
legislature, on changing corporate boundaries, to 
transfer or apportion it to or among the municipal¬ 
ities affected by the changes for the same uses.41 
As incidental to territorial change, the legislature 
may direct, as it considers equitable, the maimer 
in which debts or liabilities of ^e municipalities af¬ 


fected shall be met and by whom nor does assent 
to annexation given by a majority of pit voters in 
the annexed district, as a necessa4T condition on 
which a statute authorizing annexation should be¬ 
come operative, make the act a contract,43 or limit 
the power of the state to levy taxes within the an¬ 
nexed territory to the rate, prescribed in the act.44 
The relationship of a municipality and its citizens 
does not imply a contract that they shall not be 
taxed for the use of any corporation which may be 
annexed.46 

By some authorities it is held that an exercise of 
legislative power in apportionment of property or 
liabilities made at the time of the territorial change 
is final,46 but, by the better view, such apportion¬ 
ment may be changed by subsequent legislation.47 

§ 306. Officers 

Statutes relating to officers of municipal corporations 
have been upheld as not Impairing any obligation of 
contract in the constitutional sense. 

No violation of the constitutional provision 
against impairing the obligation of contracts results 
from the enactment by the legislature of statutes 
appointing municipal officers, changing the manner 
of their appointment or election, or vesting their ap¬ 
pointment in state officers, 4 3 or from statutes trans- 
f.erring, altering, or abolishing the functions of such 


Ohio.—City of Cleveland v. Zan^r^rle, 
186 N.m 806, 127 Ohio St. 91. , 
12 C.J. p 1007 note 87. 

34. m.—^Richland County v. Law- 
rence County, 12 Ill. 1, 

12 C.J. p 1007 note 88. 

8 5. Cal.—^McDonald v. Maddux, 11 
Cal. 187. 

S.C.—Smith V. Walker, 54 S.B. 779. 
74 S.C. 619. 

86 . N.T.—^Kelsey v. Kingr, 1 Transcr. 
A. 133, 33 How.Pr. 89. 

12 O.J. p 1007 note 91. 

37. Tex.—^Milam County v. Bate¬ 
man, 64 Tex. 153. 

38. Tenn.—^Memphis v. Memphis Wa¬ 
ter Co., 5 Heisk. 495. 

12 C.J. p 1007 note 98. 

39. Cal.—^Payne v. Treadwell, 16 
CaL 220. 

12'C.J. p 1007 note 94, 

40. Mass.—^Adams v. Plunkett, 176 
N.B. 60, 274 Mass. 453. 

Vt.—Jones V. Vermont Asbestos Cor¬ 
poration, 182 A 291, 108 Vt. 79. 
12 CJ. p 1007 note 90. 

BiffereiLt soheotns of inaaagemesLt 
Statute providing scheme of man¬ 
agement for town hospit^ "different 
from that established by complete 
gift as condition thereto was held 


unconstitutional as impEilrlng obliga¬ 
tion of contract. 

Mass.—^Adams v. Plunkett, 176 N.B. 

60. 274 Mass. 458. 
moorpoxatliig managers of fcmd 
Statute Incorporating managers of 
public charitable fund in which a 
city had title was held not unconsti¬ 
tutional as impairing obligation of 
contract arising from acceptance of 
testamentary trust fund. 

Mass.—City of Boston v. Curley, 177 
N.B. 657, 27'6 Mass. 549. 

41. U.S.—Attorney General of Mich¬ 
igan V. liOwrey, Mich., 26 S.Ct 27, 
199 U.S. 233, 50 L.£!d. 167. 

Cal.—^Johnson v. San Diego, 42 P. 

249, 109 Cal. 468, 80 D.R.A 178. 

12 C.J. p. 1007 note 96. 

Division of proceeds 
. .Where, by. operation of law, title 
to town property had vested in a 
city, it has been held that there 
could not be a later sale and divi¬ 
sion of proceeds between town and 
city, under a legislative act. 

Kan.—^Wellington v. Wellington Tp., 
26 P. 415, 46 Kan. 218. 

42. U.S.—^Broughton v. Pensacola, 
Pla., 93 U.S. 266. 28 L.Bd. 896. . 

Kan.—Oorptis .Jturis in Verdi¬ 

gris River Drainage Dis^ No. 1 v. 
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city of CofteyvlUe, 97 P.2a 106, 110, 
150 Kan. 765. 

Ky.—Corpus Jluds quoted in Owsley 
County Board of Education v. Ows¬ 
ley County Fiscal Court, 64 S.W. 
2d 179. 180, 251 Ky. 166. 

Tex.—Wheeler v. City of Browns¬ 
ville, 220 S.W.2d 467, 148 Tex. 61. 

12 C.J. p 1007 note 96. 

43. Md.—Joestlng v. Baltimore, 65 
A 456, 97 Md. 589: 

Peu-^Moore v. Pittsburgh, 98 A 1037, 
264 Pa. 186. 

44. Md.-^oestihg V. Baltimore, 55 A. 
456, 97 Md. 589. 

45. U.S.—^Hunter v. Pittsburgh, Pa., 
28 S.Ct 40, 207 U.S. 181, 62 lj.Bd. 
161. 

43. Me.—^Bowdoinham v. Richmond, 
6 Me. 112, 19 Am.D. 197. 

Mass.—^Hampshire County v. Frank¬ 
lin County, 16 Mass. 76—Windham 
V. Portland, 4 Mass. 384. . 

47; U;S.—^Laramie County v. Albany 
County, Wyo., 92 U.S. 807, 23 I* 
Bd. 652. , 

12 C.J. p 1007 note 2. 

40. Obio.—State V. Le Blond, 140 N. 
B. 4,91, log Ohio St. 41. 

12 C.X. p 1008 note A . 
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officers,or chaiiging the membership of a mu¬ 
nicipal board.®® The appointment and acts of mu¬ 
nicipal officers, proceeding under a doubtful charter, 
may, moreover, be validated by the state.®®- So,' 
where hot forbidden by special provisions of the 
constitution,®2 the legislature may direct the mode 
of municipal pa 3 unent of officers who have been 
chosen by the state.®^ 

A statute releasing a municipal officer from lia¬ 
bility on a bond running to the state or to the mu¬ 
nicipality to secure the proper performance of his 
duties has, in some cases, been held void as . impair¬ 
ing the obligation of a contract,®^ but, by the weight 
of authority, such statutes have been sustained.®® 

In like manner, statutes directing a municipal 
corporation to repay an officer money paid by him 
out of his private funds to make up funds lost by 
him for which he was liable on his bond have in 
some cases been held void,*®® and in others have 
been sustained.®'^ ' ' 

Trustees. Influenced by the decision in'the^ Dart¬ 


mouth College casei®® involving the power of the 
le^slature to change the trustees of a private cor¬ 
poration, it has been held that the legislature may 
not chahge the- trustees of funds granted to a mu¬ 
nicipal corporation for educational purposes,®® but 
subject only to.the limitation that the funds may not 
be diverted from the purposes to which they have 
been devoted in the grants or devises by which they 
have been given to the municipality, see supra § 305, 
the better rule is that the legislature may change the 
trustees of all funds held by municipal corporations 
in trust for charitable purposes,®® 

§ 307. Territorial Limits 

Laws enlarging or diminishing the territorial lim¬ 
its of municipalities do not usually violate constitutional 
. provisions prohibiting impairment of contracts. 

Unless controlled by special constitutional limita¬ 
tion, the legislature may, ordinarily, uninhibited by 
the contract clause, as public convenience or ne¬ 
cessity requires, prescribe, enlarge, or diminish the 
territorial boundaries of municipal corporations,®^ 


4S. Ind.—state v. Kolsem, 29 N.B. 
.696, 130'Ind. 434, 14 Ii.RA. 666. 

12 C.J. p 1008 note 5. ' , 

50- La.—State ex ret Porterie v. 

'Walmsley, 162 So. 826, 183 Xia. 
13 9>. appeal dismissed . Board of 
Liquidation V. Bo^d of Comers of 
Port of New Orleans, 66 S.Ct. 141, 
.296 IJ.S. 640, 80 LBd. 384. rehear¬ 
ing denied Board of Liquidation, 
City Debt of New Orleans v. Board 
of Cbm'rs of Port of New Orleans, 
66 .S.Ct .246, 296 U.S. 663, 80 L.Bd. 
41 ^: . ■. _ , I 

StipiLlationg in petltioxL' 

La.—State ex rel, Porterie v. Walms- ! 
ley, 162 826, 183 La 189, ap¬ 

peal dismissed Board of Liquida¬ 
tion V. Board of ..Coxn'rs. of. Port. 
of New Orleans, 66 S.Ct 141, 296 
U.S: 640, 80 L.Bd, 384, rehearlngr 
denied .Board of Liquidatioh, City 
Debt of New Orleans v.^ BoaiTd. of 
Com*rs of Port of New Orleans, 

. 66 S.CL. .246^ .296- TT.S. 668, 80 li.. 
Ed. 4T3. 

51- Ark.—State v. Kline, 23 Aric. 
68^ ■ - 

52. Tenn.—Nashville v. Towns, 6 
Sneed 186. 

12 e.L p 1608 note 7. - 

Mass.—Weypiduth, ^ etc;, Plre 
■ ^Dist V. Norfolk County, 108 Mass. 

’ 142.' 

12 C.J. p 1008 note 8. - ~ 

6^ N.T,—BEardenbur^h v... Van .Kenr 
_reni 16 .Hun .17.. 

6B. Ark.—^Pearson v. State, 18 S^W. 

499, 66 Ark. l48;:i 36 < Aiu.S.R.‘ 9i: 
Qhio.---State y. Board 9f Education, 
*88^'Ghio St. ^Boaard'*6f. Edu 
▼. McLanddlSlor6ug^^^36 Ohio; St. 
227, 88 AinuR. 682. ^' 


(1) There is authority supporting: 
the rule of . the text. 

Ind.—State ex rel. Jackson v. Mid¬ 
dleton, 19 N.E.2d 470, 20 N.B.2d 
609. 216 Ind, 219—Bolivar Tp. 

Board of Elnance of Benton Coun¬ 
ty V. Hawkins, 191 N.E. 158, 207 
Ind.. 171, 96 A«L.Br. 271. 

(2) Earlier cases to the contrary 
have been overriUed, either.. express¬ 
ly dr in effect. 

Ind.—Johnson v.. Board of Com'rs of 
Randolph County, 39 N.E. 311, 140 
Ind. 162—McClelland v. State, 87 
' NEt 1089. 138 Ini 821. 

56^1 Mich.—^Bristol v. Johnson, 84 
Mich. 128. 

87. Statute permittiii^ veimlmrsa- 
xzieai.t 

Statute permitting: electors to au- 
^thorize district to reimburse school 
district treasurer for moneys paid 
on accoimt of loss of school funds 
in insolvent bank ^ does not impair 
obllg:ation of contract. 

Minn.—State V. Kami, 233 N.W. 862, 

' 181 Minn, 623. . " 

Tn, 

(1) The rule of .the .text has been 
followed. . 

Ind.—^Mount v. State,, 90 Ind. 29, 46 
Am.R. 192; . " 

’ _ (2) There is also some authority 
to the contrary. . • • 

Ind.—^McClelland V.. State, 37 N.E. 
1089, 138-Ind,, 821. 

.B8. ir.S.—Dartmouth Colleg:e v. 

■Woodward, N.H., 4 Wheat 618, 4 
. ti.Bd. 629. • 

; Me;—New dllcucester . School 

, Thizid Trustees v. Bradbury, 11 Me. 
'118; 26 Am.D. 616. 
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60* Pa.—^Philadelphia v. Pox, 64 Pa. 
169. 

61. Tex.—^E1 Dorado Independent 
School Dist v. Tisdale, Com.App., 
8 S.W.2d 420. 

12 C.J. p 1008 note 17. 

Exclusion of area 
-<1) Act providing: for court pro¬ 
ceeding to eliminate an area from 
corporate limits of town, extending 
in two counties, was held not viola¬ 
tive of constitutional inhibition 
against impairment of obligation of 
contract 

Va.—Town of Palls Church v. Ar- 
ling:ten County Board, 184 S.K 459, 
166 V€u192. 

(2) Where property remaining 
within corporate limits after exclu¬ 
sion by statute of certain property 
from municipal boundaries was suffi¬ 
cient to produce' revenue required to 
meet municipal obligations, and it 
did not appear that contractual ob¬ 
ligations of municipality and its 
creditors had suffered impairments 
municipality Was not entitled to de¬ 
cree declaratory of its right to tax 
excluded property on ground that 
exclusion rimpaired contractual obli¬ 
gations. 

Tenn.—Town of, Oneida v. Peai^on 
Hardwood Flooring Co., 88 S.W.2d 
998, 169 Tenn., 449. 

_ (3) Where certain territory claim¬ 
ed by a particular county was nev¬ 
er assigned to such county, it. had 
no standing to assert imi>airment of 
any cOntoacttial obligation hy action 
of the state in” .putting such terri¬ 
tory in ano1^ei;" douzzty within which 
the .teirrftory in question was orig¬ 
inally 'Ibcatbd..’ * 
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or may consolidate^^ or diyide^^ the territory of ex¬ 
isting corporations, regardless of the wishes-^of in-, 
habitants affected,®^ and the exercise of legislative 
discretion in this respect is not controllable by the 
courts.®^ Where, however, the effect of altering 


the, botmdaries of mumdpaKries is to affect adverse¬ 
ly the obligations of contracts^previously consum¬ 
mated by imposing a heavier or different burden on, 
those affected such alteratipn has been held to be,, 
unconstitutional.®® 


3. Contracts of Municipalities . 


§ 308. In General 

The state has no power to Impair the obligation of 
the contracts made by a municipal corporation In Its, 
nongovernmental capacity, ~ 

, A state legislature has no. power to impair the 
obligation of the contracts made by a municipal 

Tenn:~Putnam * County v. " White 
County. 203 S.W. 334. 140 Tenn. 10. 

School dlstiloto 

Kan.—State ex reL Miller v. Common 
School District No. • $7. Brown 
County. 185 P.2a 677. 162 Kan. 

650. 

N.C.—Sperkm^ v. Board of Com'rs 
of Gates County. 121 S.£L 531. 187 
, N.C. 241. 

Tex.—^Youngr v. ESdna Independent 
School Dlst., Com.App.. 34 S.W.2d 
857—^Lsrford Independent School 
Dist. V. Wiliamar . Independent 
School Dist. Com.App.. 84 S.W. 2d 
854—^E1 Dorado Independent School 
Dist V. Tisdale. OomuApp.. 8 S.W. i 
2d 420. 

Hill V. Smlthville Independent 
School Dist, Civ.App., 239 S.W. 

987, affirmed, Com.App.. 251 S.W. 

209. j 

ea. XT.S.—Attorney General v. Low- I 
rey. Mich.. 26 S.Ct 27, 199 U.S. 

233. 50 L..E!d. 167. 

63. N. J.—^Flemlngton Bd. of Educa¬ 
tion V. State Bd. of Education. 81 
A. 163, 81 N.J.Daw 211. 

12 C.J. p 1008 note 19. 

64. 4Sdass.—Chandler v. Boston, 112 
Mass. 200. 

Mo.—State v. Miller, 65. Mo. 50—Gib- 
oney v. Cape Girardeau. 5$ Mo. 

141—St Louis V. Bussell, 9 Mo. 

507. 

N.C.—Manly y. Baleigrh, 57 N.C. 370. 

ei ' Md.—Groff v. Frederick City, 44 
Md. 67. 

^Iss.—^Martin ▼. Dix. 52 Miss. 53. 24 
Am.B. 66L 

66. Fla.—City of Port Myers r. 

State, 176 So. 483, 129 -Fla. 166. 

Ohio.—City of Cleveland v. Vlilagre 
of Cuyahoga Heights. 79 N.E.2d 
576^ affirmed 75 N.E.2d 99, .81 Ohio 
App. 191. , , * : . J 

ahBOlUSiOQ. of 163146. 

The exclusion of lands from a tpu- 
nicipality by statute softer organic 
rights hare been acquired was in a 
particular case held "to violate the 


corporation in the course of its nongovernmental 
tiMsactions®^ even though the state constitution 
^ves the legislature plenary power in the regula-. 
tion of the affairs of such corporations.®® A city 
ordinance may constitute a contract within the con- 
•stitutional provision against impairing. tiie obliga- 

I demnation award at • the lawful rate 
prevailing at time of taking by the 
city is a vested conti^tual obliga¬ 
tion which may not be ■ Impaired by 
the legislature until the lawful rate 
is changed. 

N.T.—Application and Petition of 
Gillespie, 16 N‘.T.S.2d 573, 173 

Misc. 336. 

De laeto coorpoiiattoii 
Restriction against impairment of 
obligations of contracts applies to 
contracts of de facto municipal cor¬ 
porations. 

Tex.—^Payne v. First Nat Ban^ Com. 

. App.. 291 S.W. 209. , 

School disladot oontinuyt for traiis- 
portatlon and education of children 
in another district held not Invalid 
as impairment of obligation of con¬ 
tracts. 

Ga—Snipes v. Anderson, 175 ' S.B. 
850, 179 Ga 261. 

Sohednle of zatea for .sale of eleo- 
tiiclty 

An ordinance which pledged reve¬ 
nues of electric distribution system 
to bonds therein'.authorized and ob¬ 
ligated city to make and collect rates 
and charges sufficient to service the 
bonds therein authorized unconstitu¬ 
tionally Impaired the obligation of 
existing contract under which city 
agreed with the Tennessee Valley 
Authority to charge resale rates set 
forth in attached schedules and to 
dispose of revenues of electric sys¬ 
tem in accordance with provisions 
of the contract. 

U.S.—^Tennessee Valley Authority v. 
Lenoir City. Tenn., p.C.Tenn., 72 
F.Supp. 467. 

68. CaL—^Hershey v. Cole. 20 P.2d 
972, 130 Cal.App. 683. 

Fla.—City of Fort Myers t. State, 
176 So. 433, 129 Fla. 186. 

Mich.—Harsha v. City of Detroit 246 
N.W. 849. 261 Mich. 686. 

Legislative coptrol of municip^ coiv 
poratlons see supra 300^07. 


obligation of contracts, contrary to 

state and federal Constitutions. 

Fla.—City of Winter Haven v., A. M. 
Klemm & Son, 181 So. 153, 132 Fla. 
884, rehearing denied 182 So. 841, 
132 Fla. 633. . 

67. U.S.—^Kerr v. Enoch Pratt Free 
Library of Baltimore City, D.C.Md., 
54 F.Supp. 514, reversed on other 
groimds, C.C.A., 149 F.^d 212, cer¬ 
tiorari denied 66 S.Ct' 26, 326 U.S. 
721, 90 L.Bd. 427. 

Ark.—^Taylor v. X A. Biggs Tractor 
Co„ 122 S.W.2d 603, 197 Ark. 383. 

Fla.—Anders v. Nicholson. 150 So. 
639, 111 Fla. 849. 

Idaho.—^In re Fidelity State Bank of 
Oroflno,.. 209 P. 449, 35 Idaho 797, 
31 AL.R. 781. . 

Ky.—Montgomery Coiinty Fiscal 
Court V. Duflt 13 S.W.2d 616, 227 
Ky, 508,. 

Mass.—^Town of Milton v. Attorney 
General. 49 N.E.2d 909. 314 Mass. 
234—^In re Opinions of. the Jus¬ 
tices. 199 N.E. 538. 298 Mass. 689. 

Miss.—Tucker Printing Co. v. Board 
of Supers, of Attala. County. 158 
So. 336. iri Miss. 608—^Franklin v. 
Ellis, 98 So. 738, 180 Miss. 164. 

Mo.-^Howard County v. Fayette 
Bank, 149 S.W.2d 841. 847 Mo. 982. 

N.M.—^Durand V. Middle Rio Grande 
Conservancy Dist., 123 P.2d 389. 46 
N.M. 138. 

S.C.—Cheves v. City Council of 
Charleston. 138 S.E. 867. 140 S.C. 
428; 

Tex.—^Reeves v. Pecos County Wa¬ 
ter Improvement Dist. Na 1, Com. 
App., 299 S.W. 224, rehearing de¬ 
nied. CoiXLApp.. 7 Si.W.2d 67, 

WWa.—^Mountain State Water Co. v. 
Town of Kingwood, 9 S.E.2d 532, 
122 W.Va. 874. 

Wis.—^Tdwn of Holland v. Village of 
Cedar Grove. 282 N.W. Ill, 448, 230 
Wis. 177. 

12 CJ; p 1008 note 28. 

Interest, on condemiurtion award 
The right to interidst on a con- 
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tion 'of contracts and grants legally made by’^^^ 
or to^^ municipal corporations are executed con¬ 
tracts which cannot be impaired by the legislature. 
So, a franchise granted by a municipality to con¬ 
struct and to operate railways, telegraph or tele¬ 
phone lines,waterworks,'^^ or gas or electric 
lighting appliances,*^® or to collect and haul garbage 
for hire*^® within municipal limits, when accepted 
and acted on by the grantee according to its terms, 
is a contract which the municipality or state cannot 
abolish or alter without the consent of the grantee. 


16 C.J.S. 

Furthermore, the courts have declared unconstitu¬ 
tional a statute impairing the obligation of a con¬ 
tract of deposit between a municipality and a 
bankj"^ 

On the other hand, in order to be within the 
protection of the contract clause, the right for 
which protection is sought must constitute a con- 
tract.77-5 A contract is not unconstitutionally im¬ 
paired by an act effective before the contract was 
made*^® or before rights have accrued under the con¬ 
tract,*^® and the same rule has been applied to a 


69. U.S.—Columbus Gas & .Fuel Co. 
V. City of Columbus, Obio, CC«^ 
Ohio, 42 P.2d 879. 

Puffet Sound Tract, etc., Co. v. 
Reynolds,' D.C.Wash., 223 F. 871. 
amrrned 87 S.Ct. 705, 244 U.S. 674, 
61 L.Fd. 1825., 

Ky.—Keathley v. Town of Martin, 
253 S.W.2d 3. 

Mont—State ex rel. Helena Housing 
Authority v. City Council of City 
of Helena, 242 P.2d 250, 125 Mont 
592—BJdwards v. City of Helena, 
191 P. 887, 58 Mont 292. 

Pa.—City of Brie r. Paskett, 14 Pa. 
Super. 400. 

TO. U.S.—^Appleby v. City of New 
Tork, NT.. 46 S.Ct 569, 271 U.S. 
364, 70 L.Ed. 992. 

N.J.—^Ingannamort v. City of Hack¬ 
ensack. 46 A2d 896. 184 NJ.Iiaw 
108. 

Ohio.^—<!orpiiu OTuxIb oited in City of 
Cincinnati v. Public Utilities Com¬ 
mission, 121 NE. 688, 692, 98 Ohio 
St 820. 

12 C.J. p 1009 note 25—28 C.J. p 561 
notes 64, 65 
Creature of legislature 
Authority of dock commissioner 
and sinking fund trustees, under 
statute creating department of docks, 
was held such that plan as adopt¬ 
ed, and refusal to permit filling wa¬ 
ter lots because in confiict therewith 
was equivalent to state statute, 
which, being in conflict with city’s 
grant of such lots, was an unlawful 
impairment of contract 
US.—-Appleby v. Delaney, N.Y., 46 ] 
S.Ct 681, 271 US. 403, 70 UEd. 
1009. 

71. Cal.—^Los A^eles County v. 
Jessup, 78 P.2d 1181,11 Cal.2d 278. 

Hill V. City of Oxnard, 189 P. 
825, 46 Cal.App. 624. 

Ill.-.-.'W'ail V. Chicago Park Dlst, 87 
NB.2d 762, 878 HL 81. ' 

Mass.—^Adams v. Plunkett, 176 N.B. 
66, 274 Mass. 458.' 

Division by legislature of funds held 
,, in trust by municipal corporations 
for charitable purposes see supra 
§ 805. 

72. Iowa.—Tan Horn v. City of I>ea 

Moines, m NW. 144, 196 Iowa 
840. - ^ • 


Wash.—Everett Ry. Light & Water 
Co. V. City of Everett 163 P..666, 
97 Wash. 698. 

12 aJ. p 1009 note 26. 

Impairment of franchise for use of 
streets for certain purposes gen¬ 
erally see infra § 811. 

73. ni.—City of Springfield v. Inter¬ 
state Independent Telephone & 
Telegraph Co., 201 IlLApp. 227, 
affirmed 116 N.B. 631, 279 Ill. 324. 

Ind.—Central Union Telephone Co. v. 
Indianapolis Telephone Co., 126 N. 
B. 628, 189 Indl 210. 

Wash.—^Puget Sound Independent 
Telephone Co. v. City of Everett. 
166 P. 655, 97 Wash. 699-^Paciflc 
Telephone & Telegraph Co. v. City 
of Everett 166 P. 660, 97 Wash. 

- 269. 

12 C.J. p 1003 note 27. 

74. US.—Superior Water, Light & 
Power Co. v. City of Superior; Wis., 
44 S.Ct 82, 263 U.S. 125, 68 L.Ed. 
204. 

NT.—^Village of Massena v. St 
Lawrence Water Co., 214 NT.S. 
118, 126 Misc. 524. 

12 C.J. p 1010 note 28. 

Contract to buy or ecctead 
An ordinance granting a franchise 
to a water company for twenty years, 
and agreeing to pay a yearly sum for 
fire hydrants, and also before or at 
the end of the terms to buy the wa¬ 
terworks or to extend the company's 
“rights and privileges” for twenty 
years, constituted a contract, binding 
the city either to buy or extend, 
which was protected ftom impair¬ 
ment. 

U.S.—^Ashland Water Works Co. v. 
City of Ashland, Ky.,'261 F: 492, 
163 C,C.A 486. 

76. La.^KennOn v.. Hilbum, 80 So. 
224, 144 La. 181. 

Mich.—City of Benton Harbor v. 
Michigan Fuel & Light Co., 231 
NW. 62, 250 Mich. 614,; 71 A.L.R. 
114. 

Tex.—City of Vernon v. Montgomery, 
CivA^pp., 265 S.W. 188. 

12 C.J. p 1010 note 29. 

Contract for supplying : lights tp 
citizens Is protected under the con¬ 
tract claused of the state and fed¬ 
eral Constitutions. 
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Ala.—^Mobile Electric Co. v. City of 
Mobile, 79 So. 39, 201 Ala, 607, 
L.RA-1918P 667. 

76. Or.—^Elliott V. City of Eugene, 
294 P. 358, 135 Or. 108. 

77. Idaho.—^In re Fidelity State 
Bank of Oroflno, 209 P. 449, 35 
Idaho 797, 31 A.L.R. 781. 

77.6 Bight to pnrsne sterile lltLga. 
tlon is not an obligation protected 
by federal Constitution. 

U.S.—^Faitoute Iron & Steel Co. v. 
City of Asbury Park, NJ., 62 S.Ct 
1129, 816 U.S. 502, 86 KEd. 1629. 
Sewerage charge 

A contract whereby city agrreed to 
provide sewerage service in consider¬ 
ation of pasnnent of a connection 
charge did not bind city on the pay¬ 
ment of such charge to provide con¬ 
tinuous service without further 
charge. 

U.S.—Stevenson v. City of Bluefleld, 
D.C.W.Va., 89 F.Supp. 462. 

73. Ill.—^Bossert v. Granary Cbreefc 
Union Drainage Dist. No. 1, 138 
NR 726, 307 IlL 426—Schewe v. 
Glenn, 134 NB. 809, 302 IlL 462. 
Mich.—^Devormer v. City Commission 
of Grand Rapids, 292 N.W. 677, 298 
Mich. 592. 

Mo.—State ex rel. Gentry v. Curtis, 
4 S.W.2d 467, 319 Mo. 816. 

Mont.—^Hartman v. Mimmack, 164 P. 

2d 279, 116 Mont 392. 

NT.—^U. S. Pipe & Foundry Co. v. 
City of Homell, 268 NT.S. 89, 146 
Misc. 812. 

“One cannot impair the obligation 
of a contract by forbidding its be¬ 
ing made except upon specified con¬ 
ditions.” 

Pa.—^Kraus v. City of Philadelphia, 
109 A 226, 280, 266 Pa. 426. 

79. Ky.—Veall v. Louisville and 
Jefferson County Metropolitan 
Sewer Dlst, 197 S.W.2d 413, 808 
Ky. 248, 

Okl.—Chastain v. Oklahoma City, 268 
P.2d 685, 208 Okl. 604. 

Tex.—Hill V. Smithville Independent 
School Dist, CIV.APP., 239 S.W. 
987, affirmed, ConouApp., 251 S-W. 
209. 

Wash.—StatP v. Clausen, 186 P. 319, 
109 Wash. 87. 
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contract entered into after approval of the act but 
before its effective date, where there was no possi¬ 
bility of performing the contract before the act be¬ 
came effective.^® A contract which runs counter 
to a valid statute is not protected from impairment, 
whether such protection is sought in behalf of the 
municipal corporation,^®-^ or those claiming rights 
under the contract.80.io 

A contract for a definite term which has ex¬ 
pired,®^ a void contracts^ or franchise,83 or an in¬ 
valid provision in a contract^^ or franchise®^ is 
not entitled to the constitutional protection. 

Construction against impairment. In obedience 
to the rule, stated supra § 98, that the courts will 
favor that construction of a statute which will ren¬ 
der it valid rather than void, preference will be 
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given to that construction of a statutory86 or con- 
stitutional37 provision by which it will not conflict 
with the terms of an existing contract of the mu¬ 
nicipality. Among others,83 statutes or ordinances 
that have been held not to impair the obligation of 
contracts with municipal corporations are a statute 
repealing the authority to employ tax ferrets,^® 
statutes providing for the temporary transfer of 
money from other funds to school funds,®® a stat¬ 
ute providing that the state should take over a 
township’s contracts with a street railroad,®^ a 
statute transferring all county district roads to a 
state commission and requiring the county to relin¬ 
quish its authority over such roads,®® statutes per¬ 
mitting irrigation districts to acquire stock of water 
companies,®® a statute prohibiting strikes by public 


Xatereot on oonBLomanlAan award 
N.Y.—^In re Public Parks, Borou£rb 
of Queens, City of New York, 17 
N.Y.S.2d 209,. 172 Mlsc. 877,' modi¬ 
fied on other grounds 25 N.Y.S.2d 
511, 261 App.Div. 936, modified on 
other grounds In re Public Parks 
at Rockaway Beach, City of New 
York, 41 N.B.2d 454, 288 N.Y. 51. 
Pramohise oontraet is not unconsti¬ 
tutionally impaired by an act effec¬ 
tive before the franchise was grant¬ 
ed. 

Ind.—City of Indianapolis v. College 
Park Liand Co., 118 N.B. 3&6, 187 
Ind. 541. 

BosolntioaL to poroliaao 
Construing statute, providing that 
property subject to taxation on 
March 1 should remain taxable for 
that year notwithstanding subse¬ 
quent transfer to exempt ownership, 
so as to subject water system ac¬ 
quired by dty under condemnation 
proceedings to taxes for the year In 
which system was acquired, would 
not “impair obligation of contract”, 
where resolution, adopted by city 
prior to effective date of act, offer¬ 
ing to purchase the property was 
not a binding contract. 

Or.—City of Salem v. Marion Coun¬ 
ty, 137 P.2d 977, 171 Or. 254. 

80- Ill.—^Dunne v. Rock Island 

County, 119 N.B. 591, 283 IlL 628. 
error dismissed Rock . Island Coun¬ 
ty- V. Dunne, 39 S.Ct 10, 248 U.S. 
532, 63.Ii.Bd. 405. 

80.6 Tenn.—City of Knoxville v. 
State ex rel. Has^ward, 133 S.W.2d 
465, 175 Tenn. 159. 

80.10 Kan.—City of Ottawa v. Goff, 
279 P.2d 293, 177 K^ 374. 

81. U.S.—Detroit United Ry. v. City 
of Detroit, Mich., 41 S.Ct 285, 255 
U.S. 17i,, 65 L.B^ 570—Detroit 
United R. Co. v. Detroit^ Mich., 
229 U.S. 39, 33 S.Ct 697, 57 L-Bd. 
1066. 

16C.J.S.—84 


Hill V. Elizabeth City, D.C.N.C.. 
291 P. 194, aflSlrmed, C.C.A., 298 P. 
67. 

88. U.S.—^Buffalo, etc., R. Co. v. Fal¬ 
coner, N.Y.. 103 U.S. 821,. 26 L.Bd. 
471. 

La.—^Louisiana Western R. Co. v. 
City of Crowley. 77 So. 486. 142 
La. 640, error dismissed 89 S.Ct 
391, 249 U.S. 593, 63 L.Bd. 793. 

12 C.J. p 1010 note 43 [b], p 1012 
note 61 Cd]. 

83. La.—^Bisso v. Morgan City, 124 
So. 308, 168 La. 122. 

84i Ky.—State EUghway Commis¬ 
sion V. County Board of Education 
of Henderson County, 94 S.W.2d 
302, 264 Ky. 95. 

85. W.Va—City of Charleston v. 
Public Service Commission, 108 S. 
E. 473. 86 W.Va. 536. 

86. U.S.—^Rorick v. Board of Com’rs 
of Everglades Drainage Dist, D.C. 
Pla., 57 P.2d 1048. 

Ky.—^Dunn v. Btart, 162 S.W.2d 767, 
290 Ky. 764. 

Miss.—Tucker Printing Co. v. Board 
of Sup’rs of Attala County, 158 So. I 
336, 171 Miss. 608. < 

Tex.—^Tarpley v. Epperson, CivJLpp., 
50 S.W.2d 919, reversed on other 
grounds 79 S.W.2d 1081, 125 Tex. 
63. 

Utah.—Salter v. Nelson, 39 P.2d 1061, 
85 Utah 460. 

12 CJ. p 1010 note 31. 

Charter porovlsloxLS 
Assuming that new city charter 
lodges in mayor a discretion to re¬ 
fuse to sign contracts, rights of con¬ 
tractor awarded construction con- 
ti^t under old charter would not be 
thereby impaired. 

Cal.—Williams v. City of Stockton, 
235 P. 986, 195 Cal. 743. 
effm Va.—Commonwealth v. Ports¬ 
mouth Gas Co., 112 S.E. .792, 132 
Va. 480. 

86l Neb.—Brasier v. City of Lin¬ 
coln, 65 N.W.2d 213, 159 Neb. 12, 
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certiorari denied 75 S.Ct. 338, 348 
U.S. 926, 99 L.Ed. —v rehearing 
denied 75 S.Ct. 437. 

Application, of gasoline tan 
Where airplane company had con¬ 
tracted with city with respect to 
use and improvement of airport, 
statute providing that tax on gaso¬ 
line used at air fields should be 
used to maintain and improve fields 
did not impair obligation of contract. 
U.S.—^Boeing Air Transport ▼. Bdel- 
man, C.C.A.Wyo., 61 P.2d 819, re¬ 
versed on other grounds 53 S.Ct. 
691, 289 U.S. 249. 77 L.Bd. 1155. 
Building zegnlation 
Obligation of plalntilTs contract 
with city to clean all unsewered 
privies in city was not impaired by 
ordinance prohibiting the erection of 
unsewered privies. 

Ark.—Bowers v. City of North Little 
Rock, 77 S.W.2d 797, 190 Ark. 176. 
Valldatiiig act 

Act validating municipal liens, 
otherwise void is not in violation of 
contract. 

Pa.—^Borough of Huntington v. Dor¬ 
ris, 78 Pa.Super. 469. 

Validation of bonds 
Act requiring bond validating act 
to be submitted to electors was held 
not to impair obligation of contract 
to purchase county bonds. 

N.C.—Graham County v. W. K. Terry 
& Co.. 138 S.E 443. 194 N.C. 22. 
89- Okl.—State v. McCaffterty, 105 
P. 992, 26 Okl. 2, L.R.A.1916A 439. 
9a Cal.—^Fawcett v. Ball, 261 p, 
679, 80 CaLApp. 131. 

91- Pa.—^Cheltenham Tp. v. Phila¬ 
delphia Rapid Transit Co., 141 A. 
269, 292 Pa. 384. 

92. W.Va.—Appalachian Electric 
Power Co. v. Kanawha County 
Court, 180 S.E. 264, 116 W.Va. 306. 

93. Cal.—^Llndsay-Strathmore Irr. 
Dist. V. Wutchchumna Water Co., 
296 P. 933.111 Cai.App. 688. 
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employees,a statute changing* the tribunal of a 
city which receives and inspects contract work be¬ 
fore payment,^^ a statute requiring a change in the 
form of execution of municipal bonds previously 
authorized to be issued,®® a statute in conflict with 
a previous option which had expired without ac¬ 
ceptance,®® a statute annexing a condition to a 
privilege or option of a city under a contract,®^ 
a statute requiring sale of a franchise to the high¬ 
est and best bidder on expiration of a prior fran-' 
chise,®® a rent control statute,®®-® ordinances im¬ 
posing new requirements on citizens using water or 
electricity sold by the city,®® a statute authorizing 
persons within a designated district to obtain water 
from a source other than the municipality which was 
then under contract to supply it,l and an ordinance 
repealing a previous ordinance changing a street 
into a boulevard.* 

A renewal provision in a municipal contract is 
not impaired by the subsequent adoption of a con¬ 
stitutional provision forbidding the making of such 
contract.® The granting tq a street .railroad com¬ 
pany, as provided by its charter, by town officials of 
a location on conditions accepted by the company, 
being the exercise of a governmental power, does 
not constitute a contract for which the town may 
claim inmnmity;* and a contract for municipal aid 
to a railroad company is not constituted merely by 

906 MiclL—City of Detroit v. Divi¬ 
sion 26 of AmaJ^ramated Auss'n of 
St., Elec. Ry. & Motor Coach Emp. 
of America, 51 N.W.2d 228, 882 
Mich. 287, appeal dismissed Divi¬ 
sion 26 of Amalgamated Ass’n of 
St., Elec. Ry. & Motor Coach Emp. 
of America v. City of Detroit, 73 
S.Ct. 87, 844 U.S. 806, 97 I*Ed. 627, 
rehearing denied 73 S.Ct. 164, 844 
XJ.S. 882, 97 L.Bd. 683. 

94. Ky.—^Isenberg v. Selvage, 44 S. 

974, 103 Ky. 260,. 19 Ky.L. 1963. 

95. TI.S.—^Holf V. Jasper County, 

Mo., 3 S.Ct 476, 110 TT.S. 63, 28 D. 

Ed. 68. 

96. Mass.—Wheelwright v. Boston, 

74 N.E. 937, 188 Mass. 521. 

97. tr.S.—Ashland Waterworks Co. 

V. Ashland, D.C.Ky., 230 P. 264, re¬ 
versed on other grounds 261 F. 492, 

. 163 CCA 486. 

sa Ky.—^Kentucky Utilities Co. .v. 

Board of Corners of City of Paris, 

71 S.W.2d 1024, 264 Ky. 627. 

96L5 N.T.-TCourt Sduare Bldg. v. 

City of New York, 83 N.B.2d 843, 

298 N.Y. 880, certiorari denied 69 
S.Ct 1167, 837 .U.S. 916, 98 L..Ed. 

1726.; 

99. U.S.—John P. King .Mfg. Co. v. 

City Counril of . Augusta, Ca., 48 
S.Ct 489, 277 tT.S, 100, 72 I^Bd. 

801. 


the passage of a statute authorizing such aid to be 
given,® or by a popular vote tinder the statute ap¬ 
proving a subscription;® but a binding contract 
which may not be impaired is constituted on the ac¬ 
tual subscription by the municipality in considera¬ 
tion of the agreement of the company to construct 
the road.*^ 

The fact that explosives were removed to a cer¬ 
tain place at the request of a city does not import 
a contract not to legislate if public welfare should 
require.® The obligation of a municipal corporation 
under a valid contract for the construction of local 
improvements cannot be impaired,® but impairment 
is not effected by a statute prescribing the maimer 
in which a municipality may make public improve¬ 
ments to be paid for by special assessments,^® and 
reassessment statutes for local improvements do not 
violate contract rights, since special assessments for 
local improvements ^e not based on the principle 
of contract and create no contractual relations be¬ 
tween the city and the property owners.®-^ A con¬ 
demnation of land for street purposes does not con¬ 
stitute a contract exempting abutting landowners 
from liability for constructing sidewalks,^® nor does 
. an assessment of daii^gos. by commissioners consti¬ 
tute a contract by the city to pay the amount as- 
sessed.1® However, owners of land assessed for 
drainage benefits who sign applications for the right 

Public lionsizig 

Revocation of resolution of. city’s 
board of commissioners approving 
public bousing co-operation agree¬ 
ment between city and housing au¬ 
thority, which would in effect revoke 
city’s contract made pursuant there¬ 
to and which would impair obliga¬ 
tions of city’s valid or subsisting 
contract, would be invalid. 

Tex.—City of Galveston v. Trimble, 
Civ.App., 241 S.W.2d 468, refused 
no reversible error, 
la Ill.—Monahan v. City of Wil¬ 
mington, 169 N.E. 199, 828 lU. 242. 

U.S.—^Lord V. Salem, D.C.Or., 
282 F. 720. 

Tex.—^Booth v. Uvalde Rock Asphalt 
Co., OivApp., 296 S.W. 846. 
Self-eixeoiitiiig. reaLonjrtraaioe 
. The filing of an operative and self¬ 
executing remonstrance to construc¬ 
tion of a special improvement by 
abutting owners under charter con¬ 
ferring the right to file such a re¬ 
monstrance would not result in a 
contract with attending contractual 
rights and obligations. 

Or.—^Brown v. City of SUverton, 190 
P. 971, 97 Op. 441. 

,19. Mich.—Turner v. Detroit, 62 N. 
j W. 406. 104 Mich. 826. 

13. U.S.—Garrison y. New York, N. 

Y., 21 Wall. 196, 22 L..Bd. 612. 

12 C.J. p 1011 note 46. 


Ga.—^Young v. City of Moultrie, 187 
S.B. 267, 163 Ga. 829—Farkas v. 
Albany. 82 S.B. 144, 141 Ga. 888. 
L.R.A1916A 820, Ann.Cas.l916C 

1196. 

1. Md.—Dinneen v. Rider, 136 A 
754, 152 Md. 848. 

2« 'Mo.—St. Louis V. Christian Bros. 
College, 166 S.W. 1067, 267' Mo. 
641. 

3. Ky.—Slade V. Lexington, 132 S. 
W. 404, 141 Ky. 214, 82 L.R.A,N. 
S., 201. 

4. Me.—^In re Knox County Elec¬ 
tric Co., 109 A 898, 119 Ma 179. 

12 CJ. p 1009 note 26 [e]. 

5. N.C.—Wilkes County v. CaU, 31 
S.E. 481, 123 N.C. 308. 

12 C.J. p 1010 note 41. 

3. Ky.—Cumberland, et<t, B. Co. v. 
Barren Coxmfy Ct., 10 Bush 604. 
W.Va.—^List V. Wheeling, 7 W.Va. 
601. 

7- U.S.—Seibert v. U. S., Mo., 9 S. 

Ct 271, 129 U.S. 192, 82 L;Ed. 648. 
12 C.J. p lOlO note 43. 

Si U.S.—^Pierce Oil Corporation v. 
City of Hope, Ark., 89 S.Ct 172i 
248 U.S. 498, 68 L.Ed. 38i: 

9. Ark.—^Taylor v. Rogers, 2, S.W.2d 
6-6, 176 Ark. 166. . , 

12 CJ. p lOli note 44. 
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to pay in instsillments thereby enter into a contract 
vfhich cannot be impaired.^^ 

A popular referendum rejecting an acceptance by 
the city council of an offer made by an individual 
is not an impairment of the obligation of any con¬ 
tract since such acceptance had no binding effect as 

against the referendum.^6 

Reserved rights. All contracts of a municipal 
Corporation are subject to be affected by a subse¬ 
quent legislative act or municipal ordinance when¬ 
ever the constitution provides that no irrevocable 
privileges shall be granted, or the right of repeal or 
change is reserved in the grant or contract it- 
self.16 

Iwifpamnent and breach distinguished. K distinc¬ 
tion is to be taken between an ordinance which im¬ 
pairs the obligation of a contract and one which 
merely constitutes a breach of contract^^ if the 
ordinance attempts to impair the obligation of the 
contract, it is void, and any attempt to enforce it 
may be restrained by injunction, thus practically se¬ 
curing specific performance of the contractors if^ 
however, an ordinance or resolution, without at- 
t^pting to. impair the obligation of the contract, 
merely constitutes a breach of a municipal contract. 


CONSTITUTIONAL LAW § 308 

the remedy’ is not by an action for injunction or spe¬ 
cific performance, but by an action for damages for 
the* breaches 

Contracts between taxpayer or elector and bond¬ 
holder. Although it has been held that the taxpay¬ 
ers or voters of a municipality are not parties to 
contracts in the form of bonds or warrants issued 
by it, and, therefore, no contract made by them can 
be said to be, impaired by a statute affecting the 
terms thereof,^0 bonds issued under improvement 
acts are in some jurisdictions deemed to constitute 
protected contratts between the landowners, tax¬ 
payers, or . electors on the one hand and the bond¬ 
holders on the other.2i Where the latter rule pre¬ 
vails, it is held that the rights of the landowner, 
taxpayer, or. voter are not impaired by a statute 
changing the method of taxation^^ or the personnel 
of the oflScers administering the funds derived from 
the tax levy ot sale of bonds or by a statute pro¬ 
viding. that interest bn the bonds during the con¬ 
struction period should be considered a construction 
cost payable from the proceeds of the sale of the 
bonds for a period of one year after completion of 
the construction,^^ qr authorizing the district to is¬ 
sue refunding bonds on the vote of a majority of 


14. Or.—Drainasre District No. 7 of 
Washington County v. Bernards, 
174 P. 1167, 89 Or. 631. 

15- CaL—'Harbor Center Land Co. v. 
Council of City of Richmond, 176 
P* 60, 88 Cal^App. 816. 
l«i U.S.—San Antonio Tract Co. v. 

Altgelt, Tex., 26 S.Cf 261, 200 U.S. 

. 804, 50 LuBd. 491. 

Seattle, etc., B. Co. v. Seattle, 
D.awash., 190 pi 76. 

Minn.—^Doyle v. City of St. Paul, 
289 N.W. 786, 206 Minn. 642— 
Doyle V. City of Stl Paul, 289 N.W. 
784, 206 Minn. 649, affirmed >60 
S.Ct 1102, 810 U.S. 615, 84 L.BdL 
1891. 

Mo.—State v. West Hnd Light, eta, 
Co., 152 S.W. 76, 246 Mo. 663. 

12 CJ. p 1,011 note 47. 

-Implied xMMxvatloiL 

Cit 3 ^s contract to furnish water 
-free from city operated water plant, 
as inducement to Industry, is sub¬ 
ject to change as to rate without 
impairing obUgation of contract, 
since pubUc. service contracts are 
viewed as having been made with an 
implied provision thdt the rate nam¬ 
ed therein is subject to chahga 
Fa.—Amerloaii Aniline Products- v. 
. City of Lock’Haven, 186 A. 726, 
.288 Pa. 420^ 50’ A.L.H. 12L 
17. U.S.—Grantham v. City of Chad- 
ron, aCAiNeb., 20 P.2d- 40. 
Arlc^Morgan Const. Co. v. Pitts, 242 
S.W. 812; 164 Arfc 420. 

12 C*J. 'p‘IWl ’notes 48, 62, 


la U.S.—Northern Pac. K. Co. v. 
Minnesota, Minn., 28 S.Ct 841, 208 
U.S. 683, 62 LwBd. 630. 

12 C.J. p 1011 notes 49, 62 [a]. 

19. US.—Shawnee Sewerage, eta, 
Co. V. Steams, Okl., 81 S.Ct 462, 
220 U.S. 462, 65 L.Bd. 644. 

12 C.j. P 1011 note 50. 

Befusal to perform oovLtraot does 
not Impair obligation of contract 
Ky.—City of Corbin v. Louisville & 
N. R. Co„ 26 S.W.2d 689, 288 Ky. 
709. 

Wyo:—State ex reL Robertson. Inv. 
Co. V. Patterson, 38 P.2d 617, 47 
Wyo./416, 98 A.L.R. 428. 

2a us. —^Everglades Drainage Dlst 
* Vi Florida Ranch & Dairy Corpo- 
rktion, C.C.A.Fla., 74 P.2d 914, re¬ 
hearing-denied 76 F.2d 1018. 

12’CJ. p 1013 note 65. 

Statute proyidiag fox paymsot of. 
outstanding warr^ts issued by 
comity, dr^nage board for expenses 
incunred prior to establishment of 
drain where drain had been estab¬ 
lished, and thereafter abandoned or 
construction postponed was held-not 
unconstitutional as to a landowner 
in the district who had no contract, 
with the board. 

N.D.—Waistad v, Dawson, 262 N.W. 
64,N.D. 838. . 

21. 'Cal.—Sah Diego County v. Ham¬ 
mond, 69* P.2d 478, 6 CaL2d 709,, 
105 A.L.R. 1156^—^Los • Angeles 

County 'V.'Bockhold, 44 P. 2d 840,’ 
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8 Cal.2d 192, 100 A.L.R. 149—San 
Diego County v. Child*, 17 P.2d 
734, 217 Cal. 109. 

Crescent City v. Moran, 77 P. 
2d 281, 25 Cal.App.2d 133—Mc¬ 
Laughlin V. Department of Water 
and Power of City of Los Angeles, 
62 P.2d .1402, 18 Cal.App.2d 41— 
Hershey v. Cole, 20 P.2d 972, 130 
Cal.Appw 683. 

Idaho.—Straus v. Ketchen, 28 P.2d 
824, 64 Idaho 66—Oregon . Short 
Line R. Co. v. Berg, 16 P.2d 878, 
52 Idaho 499—Contra Emmett Irr. 
Dist. V. McNlsh, 220 P. 409, 88 
Idaho 241. 

Analogons status 

Status analogous to contractual re¬ 
lation arising from electors* approval 
of bond issue, proposed by munici¬ 
pal or district officers, is entitled 
to the constitutional protection. 

Cal.—Golden Gate Bridge and High¬ 
way Dist, V. Filmer, 21 P.2d 112, 
217 CaL 764, 91 A.L,R. i—.Peery v. 
City of Los Angeles, 203 P. 992, 
187 CaL 768,. 19. A.L.R. 1044. 
Bights of bondholders see infra $ 
812. ‘ 

29. . CaL—^Paip \ Verde irr. Dist. v. 
Seeley, 245 P. 1092, 198 CaL 477. 

83.. Pal.—California Highway Com- 
. mission v. Ballard, 247 P. 527, 77 
CaLApp. 404.., 

itA, CaX—^Metropolitan Water Dist. 

of Southern California v. Toll, 35 
/ PJ2d 619, 1 eaL2d 421. 
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the electors, the original bonds having been issued 
pursuant to a statute calling for such vote or by 
the municipality’s issuance, in accordance with stat¬ 
utory authority, of general bonds to refund the 
bonds of a district therein, even though the tax¬ 
payer may be subject to an additional tax to pay the 
refunding bonds,particularly where the owners 
of a majority in area of the land within the district 
filed written consents approving the reassessment 
plan and the refunding of the bonds.^^ 

However, it has been held that the landowner’s 
rights were impaired by an act which subjected him 
to burdens not imposed on him at the time the 
original bonds were issued,^^ for example, a larger 
assessment than that originally agreed on,^^ ad¬ 
ditional taxes,^® foreclosure in a court action by the 
bondholder,or a reduced period of redemption, 
together with foreclosure expenses.82 Although the 
taxpayers may consent to such a change without 
impairing the obligation of their contract, as by 
amending the city charter,83 a statute permitting un¬ 
sold municipal bonds to be sold below par so as to 
bring the purchaser more than the rate of interest 


stipulated for is invalid as changing, without the 
parties’ consent, the status analogous to a contract 
which arose when the inhabitants of a city, pur¬ 
suant to a statute providing that the bonds shall not 
be sold for less than their par value, voted to issue 
bonds bearing a stated rate of interest.84 

§ 309. Subject to Exercise of Police Power 

All municipal contracts or grants are made subject 
to a proper exercise of the police power. 

All grants or contracts made by a municipal cor¬ 
poration are made subject to the rule of law that 
it may not divest itself of the governmental or police 
powers which it holds in trust for the public; and 
any action taken by the municipality or state which 
falls within the proper scope of these powers is val¬ 
id, regardless of whether or not it contravenes the 
terms of a prior grant or contract.85 On the other 
hand, a contract concerning proprietary rights, and 
harmless in itself, made by a municipality in the ex¬ 
ercise of power dearly conferred, is within the con¬ 
stitutional protection, and the police power cannot 
be invoked to abrogate or impair it.88 


25. Cal.—Muleahy v, Baldwin, 15 P. 

2d 788. 216 CaL 617. 
ttBm Cal.—City of Dunsmuir v. Por¬ 
ter. 60 P.2d 886. 7 CaL2d 269—San 
Diego County v. Hammond, 59 P.2d 
478, 6 CaX2d 709, 105 A.L.R. 1155. 

City of Alturas v. Elliott, 76 P. 
2d 697, 25 CaLApp.Sd 191. 

27- CaL—^Los Angeles County v. 

Jones, 59 P.2d 489. 6 Cal.2d 695. 
28. CaL—San Diego County v, 

Childs, 17 P.2d 784. 217 CaL 109. 
Idaho.—Straus v. Ketchen, 28 P.2d 
824, 54 Idaho 56. 

Biight to porchase deUngueiLt laaids 
Statute providing that persons en¬ 
titled to redeem delinquent lands sold 
to reclamation district may purchase 
such lands, within two years from 
date of statute, for unpaid install¬ 
ments of assessment, less accrued 
penalties and district's net receipts 
from lands, violates rights of other 
landowners, since fair market value 
is unobtainable unless all intending 
purchasers are free to purchase. 
Cal.—^River Farms Co. of California 
V. Gibson. 42 P.2d 96, 4 CaLApp. 
2d 731. 

28i Cal.—Hershey v. Cole, 20 P.2d 
972, ISO Cal.App. 682. 

30. Idaho.—Oregon Short Line H. 

Co. V. Berg, 16 P.2d 873, 62 Idaho 
499. ' 

31. CaL—Capital Bond & Invest¬ 
ment Co. V. Hood, 24 P.2d 765, 
218 Cal. 729—Jeffreys- v. Point 
Blchmond Canal & liand Co., 200 
P. 548, 202 Cai 290. 

82;. CcU.—^L qs Angelea. County;„ v. 


Rockhold, 44 P.2d 840, S Cal.2d 192, 
100 A.L.R. 149. 

What law govexnsi 

Redemption after sale of property 
for improvement assessment is gov¬ 
erned by law in force at time of 
sale, and, once sale for delinquency 
is made, right to redeem under law 
as it then exists is one which legis¬ 
lature cannot alter. 

Cal.—Los Angeles County v. Rock- 
hold, supra. 

33. CaL—Warfield v. Anglo & Lon¬ 
don Paris Nat Bank, 260 P. 881, 
202 Cal. 845. 

34. CaL—^Peery v. City of Los An¬ 
geles, 203 P. 992, 187 CaL 763, 19 
A.L.R, 1044. _ 

35. TJ.S.—^Denver & R. G. R. Co. v. 
City & County of Denver, Colo., 
39 S.Ct 450, 250 U.S. 241, 63 L.Ed. 
968—^Pierce Oil Corporation v. City 
of Hope, AltIc., 89 S.Ct 172, 248 
U.S. 498, 63 L.Ed. 881—New Or¬ 
leans Gas Light Co. v. New Orleans 
Drainage Comm., La., 25 S.Ct 471. 
197 tr.S. 463, 49 L.Bd. 831. 

Grantham v. City of Chadron, 
C.C.A.Neb., 20 F.2d 40. 

Illinois Cent R. Co. v. City of 
New Orleans, D.C.La., 89 F.Supp. 
768. 

Ark.—^Bowers v. City of North Little 
Rock, 77 S.W.2d 797, 190 Ark. 176. 
Ga.—^Davis v. City of Savannah, 96 
' S;B. 6, 147 Ga. 606. 

Ind.—Ahlbom v. City of Hammond, 
111 N.B.2d 70, 232 Ind. 12. , 

Ky.—Ashland Transfer Co. v. State 
T« . Commission, 56 S.W.2d 691, 

. 247 Ky. 144, 87 A.L.R. 534. 
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La.—State ex reL Porterle ▼. Walms- 
ley, 162 So. 826, 183 La, 139, ap¬ 
peal dismissed Board of Liquida¬ 
tion V. Board of Com'rs of Port of 
New Orleans, 66 S.Ct 141, 296 U.a 
640, 80 L.Ed. 384, rehearing denied 
Board of Liquidation, City Debt 
of New Orleans v. Board of Com’rs 
of Port of New Orleans, 66 S.Ct 
246, 296 U.S. 663, 80 L.Ed. 473. 
Miss.—Dart v. City of Gulfport 118 
So. 441, 147 Miss. 634. 

N.J.—^Hourlgan v. North Bergen Tp., 
172 A. 193, 786, 113 N.J.Law 143. 
12 C.J. p 1009 note 26 [b3-[d], p 1012 
note 53. 

Grade crossings 

City council could not establish by 
inviolable contract necessity for sep¬ 
aration of grades at railroad cross¬ 
ings, plan for construction of im¬ 
provement to eliminate such cross¬ 
ings, or apportionment of cost so as 
to defeat paramount governmental 
power with respect thereto or pre¬ 
vent lawful exercise by commerce 
commission of regulatory police pow¬ 
ers conferred on It by leglslatura 
III.—City of Chicago v. Chicago ds 
N. W. Ry. Co., 122 N.B.2d 663, 4 
ni.2d 307—City of Chicago v. Illi¬ 
nois Commerce Commission ex reL 
Chicago & W. L R. Co., 190 N.R 
896, 356 IlL 601.. 

Exercise of police power affecting 
municipal contract granting right 
to use of street see infra $ $11. 

36. Ohio.—^Interurban Ry. & Termi¬ 
nal Co. V. Public Utilities Commis¬ 
sion, 120 N.E. 831, 98 Ohio St 287. 
3 A.L.R 696, followed in Mahoning 
& Shenango Ry. Ldght Ca y. Pub- 
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§ 310. Licenses 

Licenses are not protected by the constitutional 
provision against the Impairment of contracts. 

Since, as discussed in Licenses § 2, a license is 
not a contract, a license granted by a city to engage 
in a particular profession or business for a certain 
time is subject to revocation by legislative act be¬ 
fore the time stated.87 The application of this prin¬ 
ciple certainly does not work any deprivation, where 
it is provided that one who has paid a license fee 
under a prior ordinance may have a license granted 
him under the new ordinance for the unexpired 
term,88 or may have the portion of the fee for the 
tmexpired term refunded to him.89 So, as shown 
infra § 311, a license or privilege to use the streets 
can be revoked without affecting any contract rights. 
The issue of a license to operate a ferry under a 
statute forbidding the establishment of a new ferry 
within a certain distance of an existing one does not 
imply a contract on the part of the municipality that 
it will not license another ferry,or a toll bridge, 
within such distance. However, the repeal of an 
ordinance requiring the giving of a bond before 
issuing a license .cannot destroy rights acquired un¬ 


der the bond before repeal.^8 

Building permits. As a general rule, as considered 
in Municipal Corporations § 227, a building permit 
has none of the elements of a contract; hence, it 
is not protected by the constitutional prohibition 
against impairment of contract obligations^^ even 
though irrevocable^^ and even though the building 
authorized would not constitute a nuisance per se.'^^ 
It has been held, however, that the completion of 
a building authorized by such a permit cannot be 
affected by an ordinance passed after commencement 
of building.48 

§ 31L Right to Use Streets 

Subject to the exercise of the police power and to 
conditions Imposed by general statutes or the contract 
itself, a municipality’s contract granting the right to use 
Its streets cannot be Impaired without the consent of 
the parties. 

A valid contract or franchise granted by a mu¬ 
nicipality for the use of the streets for certain pur¬ 
poses is protected by the contract clause of the con¬ 
stitution against impairment by the state or any of 
its agencies^'^ whether in the form of constitutional 
provisions,^® legislative enactments,^® charter pro- 


lic Utilities Commission, 120 N.R 
836, 98 Ohio St $03 and Toledo, 
Bowling: Green & Southern Trac¬ 
tion Co. V. Public Utilities Com¬ 
mission. 120 N.E. 836, 98 Ohio St 
305. 

37. Ga.—^Davls v. City of Savannah, 
95 S.E. 6. 147 Ga. 605. 

12 C.J. p 1012 note 65. 

Sa Tex.—^Auto Transit Co. v. Pt 
Worth, Clv.App., 182 S.W. 686. 

89. Tex.—^Auto Transit Co. v. Ft 
Worth, supra. 

40. U.S.—^Williams v. Wing:o, Va., 
20 S.Ct 793, 177 U.S. 601, 44 L.Ed. 
905. 

K.C.—^Robinson v. Lamb, 36 S.E. 29, 
126 N.C. 492. 

41. Ala.—^Dyer v. Tuscaloosa Bridgre 
Co., 2 Port 296, 27 Am.D. 666. 

42. Md.—^McMechen v. Baltimore, 2 
Harr. & J. 41. 

43. Miss.—^Dart v. City of Gulfport, 
113 So. 441, 147 Miss. 534. 

Ohio.—State v. Rendlgrs. 120 N.B. 836, 
98 Ohio St 251. 

Permit to oomneot with sewer 
Under statute providing that abut¬ 
ters on line of public drain may en¬ 
ter and connect onto drain on writ¬ 
ten application to municipal officers 
and payment of required charges, and 
requiring such officers- to gdve appli¬ 
cants a written permit, to enter which 
shall run with the land without other 
or subsequent charge or payment, and 
under statute providing that public 
drain shall be kept in repair by mu¬ 
nicipality, and under ordinance of city 


providing for a license or permit for 
individuals to make a private drain 
or to connect with public sewer, resi¬ 
dents of city had no contract, and act 
creating a sewerage district as a 
quasi municipal corporation is not un¬ 
constitutional as impairing obligation 
of contracts. 

Me.—^Baxter v. Watervllle Sewerage 
Dist, 79 A.2d 686, 146 Me. 211. 

44. Ark.-—Wilder v. City of Little 
Rock, 234 S.W. 479, 150 Ark. 439. 

45. Ohio.—Cahn v. Gulon, 160 N.E. 
868, 27 Ohio App. 141. 

46. Tex.—^Brown v. Grant, Civ.App., 
2 S.W.2d 285. 

47. U.S.—^Los Angeles Gas & Elec¬ 
tric Co. V. City of Los Angeles, D. 
C.Cal., 241 F. 912, affirmed City of 
Los Angeles v. Los Angeles Gas 
& Electric Corporation, 40 S.Ct 76, 
261 U.S. 32, 64 L.Bd. 121. 

Cal.—City of Beverly Hills v. City 
of Los Angeles, 165 P. 924, 176 CaL 
311. 

Ga—City of Summerville v. Georgrla 
Power Co., 55 S.E.2d 540, 205 Ga 
843. 

Ill.--Chicago City Ry. Co. v. City of 
Chicago, 154 N.E. 112, 323 Ill. 246. 
N.T.—Villag^ of Massena v. St. Law¬ 
rence Water Co., 214 N.T.S. 113, 
126 Misc. 624, 

Ohio.—City of Steubenville v. Steu- 
benvllle, Bast Liverpool & Beaver 
Valley Traction Co., 13 Ohio. App. 
493. 

Pa—Oorpits 3tiri8. cited in. Valley 
Rys. V. City of Harrisburg, 124 A. 
644, 647, 280 Pa 385. 
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Tex.—^Houston Lighting & Power Co. 

V. Fleming, Civ.App., 128 S.W.2d 
487, reversed on other grounds 138 
S.W.2d 620, 186 Tex. 463, rehear¬ 
ing denied 143 S.W.2d 923, 135 Tex. 
463, certiorari denied Houston 
Lighting & Power Co. v. City of 
West University Place, 61 S.Ct. 836, 
818 U.S. 660, 86 L.Ed. 1620. 

Wash.—City of Seattle v. Western 
Union Telegraph Co., 163 P.2d 869, 
21 Wash.2d 838. 

12 C.J. p 1015 notes 89-91. 

Franchise unlimited as to term 
A franchise silent as to the term 
of its life is entitled to the consti¬ 
tutional protection. 

U.S.—Ohio Public Service Co. v. 
State of Ohio, Ohio, 47 S.Ct. 480, 
274 U.S. 12. 71 L.Ed. 898—North¬ 
ern Ohio Traction & Light Co. v. 
State of Ohio ex reL Pontius, Ohio, 
88 S.Ct. 196, 246 U.S. 674, 62 L.Ed. 
481, L.R.A.1918B 865. . 

Tenn.—City of Chattanooga v. Ten¬ 
nessee Electric Power Co., 112 S. 

W. 2d 385, 172 Tenn. 624. 

48. Mich.—^Michigan Public Service 
Co. V. City of Cheboygan, 87 N.W. 
2d 116, 824 Mich. 809—Lansing v. 
Michigan Power Co., 160 N.W. 260, 
183 Mich. 400. 

State constitution as law within 
meaning of prohibition of federal 
constitution see supra § 276. 

49. Ind.—^Winfield v. Public Service 
Commission of Indiana, 118 N.E. 
531, 187 Ind. 53. 
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visions,®® or municipal ordinances.®®*. However, from the state,®® or where there exists no contract 
such a contract is subject to conditions imposed by but a mere license or privilege to occupy without 
general statutes®® or by its own terms,®® and to agreement as to time,®® especially where the permis- 
modification by consent of the parties,®^ and is also sion was granted after the creation of the corpora- 
subject to the exercise of the police power by the tion®® and is not necessary to the discharge of its 
state®® and municipality,®® Furthermore, a city corporate attributes.®! A mere license to use the 
may, without impairing any contractual obligations, street is not protected by the contract clause of the 
require a company to remove its tracks or other constitution.®® 
property from the streets where the company has 

enjoyed the full term of its franchise,®7 even though Regulations which have been sustained under the 

it holds a certificate of convenience and necessity police power include those requiring a railroad com- 


Mass.—^Boston Blevated Ry. Co. v. 

Com., 89 N,B.2d 87, 810 Mass. 628. 
12 C.X p 1016 note 98. 

50. TVash.—Pacific Telephone & Tel- 
efirraph Co. v. City of Everett, 166 
P, 650, 97 Wash. 269. 

BU N.Y.—Tilton v. City of Utica, 60 
N.T.S.2d 249. 

Pa.—City of Philadelphia v. Holmes 
Electric Protective Co. of Phila¬ 
delphia, 42 Pa.Dlst & Co. 613, re¬ 
versed on other grounds 31 A..2d 
728, 347 Pa. 69. 

Bell Telephone Co. v. Borough of 
Pox Chapel. Com.PL, 91 Pittsb.Leg. 
J. 141, 34 Muh.Li.R. 166. 

Tex.—Houston Lighting & Power Co. 
V. • Fleming, •Clv.App., 128 S.W:2d 
487, reversed on other grounds 138 
S.W.2d 620, 186 Tex 468, rehearing 
denied 143 S.W.2d 923, 135 Tex 
468, certiorari . denied Houston 
Lighting & Power Co. v. City of 
West University Place, 61 S.Ct. 836, 
813 U,S. 660, 86 L.Ed. 1520. 

Wash.—^Pacific Telephone & Tele¬ 
graph Co. V. City of Everett, 166 
P. 660, 97 Wash. 259., 

12 C.J. p 1016 note 99. 

Ordinance as law. impairing obliga¬ 
tion of contract generally see su¬ 
pra § 278. 

52. CaL—San SVancisco-0 a k 1 a n d 
Terminal Rys. v. Alameda County^ 
, 226 P. 804, 66 Cal.App. 77. 

W.Va.—^Mason .y. Ohio River R. ,Co., 
41 S.B. 418. 61 W.Va. 183. 

SestrlotLoa on power to pex^t use 
The restriction contained in a stat¬ 
ute as it existed when a street rail¬ 
road franchise was granted, on the 
extent to which two corporations 
might use the same street or track, 
was a restriction on the power to 
grant permission for such use, which 
could be repealed by the legislature. 
U.S^—^United Railroads of San Fran¬ 
cisco V. City and’ County of ‘San 
Francisco, D.C.CaL, 289 F. 987, af¬ 
firmed 89 S.Ct. 861, 249 U.S. 517, 68 
789. 


53. HL-r^Peoples'Gas, Light & Coke 
Co. V. City of Chicago. 109 N.E.2d 
: 777. 413 HL 467—Chicago City Ry. 
. Co. V. City of Chicago; 164 K.E. 112, 
828 HL 246. . 


I V7is.—State v. Milwaukee Electric 
Ry. & Light Co., 161 N.W. 746, 166 
Wis. 230. 

12 C.J. p 1016 note 93. 

Authority to revoke 
Where a franchise ordinance con¬ 
ferred express authority on a city 
council to revoke the franchise when 
in its judgment it had been breached, 
the findings oh which H must be con¬ 
cluded that council acted in passing 
the ordinance annulling and revoking 
the franchise ordinance are binding 
on the court, and the court would 
impair tiie obligation of the contract 
if it disregarded counclTs action. 

Or.—^Newsom v. City of Rainier, 185 
P. 296, 94 Or. 199. 

Revocation. 

“Where ordinance reserving right to 
revoke - grant granted a protective 
company permission to carry its 
wires tinder city’s highways, and 
company paid no consideration for 
amendment of ordinance surrendering 
city’s right to revoke, a subsequent 
amendment requiring an increased 
rental was not void a43 impairing the 
obligation of the contract. 

Pa.- 7 -City. of Philadelphia v. Holmes 
Electric Protective Co. of Philadel¬ 
phia, 46 A. 2d 22, 363 Pa. 296. 

54- Mass,—^Browne v. Turner, 66 N. 
E. 969, 176 Mass. 9. 

55. IlL—City of Geneseo v. Illinois 
Northern Utilities Co., 1 N.E.2d 892, 
363 III 89—People v. City of Chi¬ 
cago, 152 N.1L 141, 821 HL 466— 
City of Chicago v. O’Connell, 116 

'N.B: 210, 278 IlL 691, 8. A.L.R. :916. 
Mass.-r-Boston Elevated Ry. Co. v. 
Com., 89 N.E.2d 87, SiO Mass. 628. 
Okl.—^Kansas City Southern Ry. Co. v. 
. Citizens of WestvlUe, 89 P.2d 320, 
184 Okl, 100, certiorarjl denied 59 
S.Ot 774, 306 tr.S. 668, 83 L.Bd. 
.106j6. - 

Pa.—Jenkins Tp. v. Public Service 
pom^ssio^ 65 Pa.Snper. 122. 
li. C.X p 1016 note 96. 

56. U.S.—Denver & R. G. R. Co. v. 

I City & County of Denver, Cold., 39 

S-Ct 460, -260 U.S. 241, 63 LuBd. 
958..- 

Conn,—Connecticut Co. v. Town of 
• ^ Stamford,- llir A. 554, 95 Conn. 26. 
FlA-^Tampa Northern R,‘ Co. v. City 
of Tampa, 107 So. 364, 91' Fla. 241. 
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La--«-City of Shreveport v. Kansas 
City, S. & G. Ry. Co., 120 So. 290, 
167 La. 771, 62 A.L.R. 1512. 

Neb.—Clough v. North Central Gas 
Co., 34 N.W.2d 862, 150 Neb. 418, 
rehearing denied 86 N.W.2d 673, 
161 Neb. 76. 

N.T.—Tilton v. City of Utica, 60 N.Y. 
S.2d 249. 

12 aj. p 1016 note 96. 

Validity of ordinance conditional 
City ordinance purporting to amend 
earlier street railway franchise grant 
by increasing annual license fee for 
each car is a valid exercise of police 
power, provided such Increase is 
necessary to defr^iy the reasonable 
cost of police power regrulation. 

Minn.—^Minneapolis St. Ry. Co. v. 
City of Minneapolis, 40 N.W.2d 353. 
229 Minn. 602, appeal dismissed 70 
act. 574, 389 U.a 907, 94 L.Bd. 
1335. . 

67. U.S.—Detroit United Ry. v. City 
of Detroit, Mich., 41 aCt. 285, 256 

U. S. 171, 65 L.Bd. 670—Detroit 
United R. Co., v. Detroit, Mich., 33 
act. 697, 229 U.S. 89, 67 L.B<L 1056. 

5& Mo.—State ex inf. McKittrick 
ex reL City of California v. Mis¬ 
souri Utilities Co., 96 aW.2d 607, 
339 Mo. 385, 106 A.L.R. 1169. 

59. U.S.—Seaboard Air Line R. Co. 
v: Raleigh, N.C, 37 aCt. 8, 242 U. 
a 16, 61 L.Ed. 121. 

60. U.S.—Seaboard Air Line R. Co. 

V. Raleigh, supra. 

61. U.S.—Seaboai^ Air Line R. Co. 
V. Raleigh, supra. 

62. Mass.—^Boston Elevated Ry. Co. 
V. Commonwealth, 89 N.B.2d 87, 310 
Hass. 528. 

Minn.—Schultz v. City of Duluth, 203 
N.W. 449, 163 Minn. 65. 

Tex.—^Peters v. City of San Antonio^ 
Civ.App., 195 S.W. 989, 

Va.—Joyner v. Mathews, 68 S.E.2d 
. 127, 193 Va. 10, 

In absenob of franclilse, privilege^ 
or permit, state, or city to which 
state has delegated that power, may 
regulate use of streets by taxicab 
operators without violating constitu¬ 
tion. 

Tex—^Parsons v. City of Galveston; 

eiv.App., 63 S.W.2d 160, affirmed 
1 . 34 S.W:2d 996, 126 Tex 568. 
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paiiy to maintafn flagmen at stteet crossings,for¬ 
bidding cars to be shifted on tracks in the business 
section except during certain hours®^ or to stand 
on such tracks for more than five minutes,rea¬ 
sonably. requiring removal of as‘much ,of a side- 
traick as lies within the intersection of two streets,®® 
prescribing the manner in which a street .railway 
track shall be laid,®^ requiring the spaces between' 
railroad tracks to be filled in,®8 requiring a com¬ 
pany to keep its tracks dear of dirt and snow,®® 
forbidding a street to be opened^® or a pavement to. 
be disturbed^! without first obtaining a permit, re¬ 
quiring the repair of viaducts over tracks and of the 
approaches thereto,*^® requiring a railroad company 
to replace wooden bridges by concrete ones,^® chang¬ 
ing grade of street so as to require removal of 
viaducts constructed by a railroad company over its 
tracks,^^ giving the city ‘fire department the right 
of way over- the city streets and prescribing the 
duty of persons in charge of streetcars on the ap¬ 
proach of any fire apparatus,^® regulating and tax¬ 
ing private contract carriers by motor,7® and rea¬ 
sonable regulations of the rates of fare^^ or speedJ® 

Moreover, a statute providing, because of finandal 
difficulties of die lessee, for the appointment of 
trustees to operate under the lease subway proper¬ 
ties leased by the city does not impair the obligation 
of the contract.*^® The exercise by a municipality 
of delegated police piower regulating a street rail- 

*63. IT.S.—Camden Interstate R. Co. 

V, Catlettsburgr. C.C.Ky., 129 F. 421. 

€4. tJ.S.—Atlantic Coast Line R. Co. 

V. Goldsboro, N.C., 84 S.Ct. 364, 232 
TT.S. 648, 58 Ii.Bd. 721. 
es. U.S.—Atlantic Coast Line R. Co. 

V. Goldsboro, supra. 

66. U.S..—^Denver R. G. R. Co. v. 

City and County of Denver, Colo., 

39 act. 450, 250 U.S. 241, 63 L.Bd. 

968. 

<67. Mass.—Sprin^eld v. Sprin^rUeld 
St. R. Co., 64 N.BS. 677, 182 Mass. 

41. 

68. U.S.—Atlantic Coast Line R. Co. 

V. Goldsboro, N.C, 84 S.Ct. 864, 232 

U. S. 548, 58 L,Ed. 721. 

69. Ill.—Chicago v: Chicago Union 
Tract. Co., 65 NJO. 248, 199 ILL 259, 

59 L.R.A. 666. 

70. Mo.—Carthage v. Gamer, 108 S. 

W. 521, 209 Mow 688—Westport v. 

Mulholland, 60 S.W. 77, 169 Mo. 

86, 68 L.RJL 442. 

7L N.T.—Jamaica Water Supply Co. 

V. . New York, 109 N.T.S. 948, 67 
. Misc. 476. 

72- U.S.“Northeni Paa R. 'Co. v. 

Minnesota, Minn., 28 S.Ct; 841, 208 
U.S. 688, 62 XuBd. 680. ^ 


I rdad does not interpose a barrier to the exercise by 
the legislature of its general power of regulation.®® 

Payment for the use of streets cannot be required 
of a person or company to whom a franchise has 
been Ranted for their use without such pa 3 mient,®^ 
but the grant of a franchise does not preclude the 
city from thereafter imposing a license or privilege 
tax on the grantee,®® even though such tax is im¬ 
posed for revenue, and not for police purposes.®® 

§ 31,2. Rights of Municipal Creditors 

a. In general 

b. Levy and collection of taxes 

c. Diverting fund created for particular 

purpose . . .. 

d. Imposing conditions precedent to pay¬ 

ment of debt 

e. Change in organization or territory of 

municipality 

f. Remedies against municipality 
a. In General 

Although the rights of existing municipal creditors 
who have dealt with the municipality in its local or 
private character must not be Impaired, statutory changes 
Which do not tend to. defeat or postpone the creditors' 
right to be paid their money when duo are not uncon¬ 
stitutional. 

The power of the legislature to interfere with 
contracts to which a municipal, corporation is a par- 

111.—City of Springfield v. 

Springfield Consol. Ry. Co., 208 HU 
App. 11—City of Springfield v. In¬ 
terstate Independent Telephone & 
Telegraph Co., 201 IlLApp. 227, af¬ 
firmed 116 N.B. 631, 279 IlL 824. 
Wash.—^Puget Sound Independent 
Telephone Co. v. City of Everett, 
166 P. 656, 97 Wash. 699—Everett 
Ry., Light & Water Co. v. City of 
Everett, 166 P. 665, 97 Wash. 698— 
Pacific Telephone & Telegraph Co. 

V. City of Everett, 166 P. 660, 97 
Wash. 269. 

12 aj. p 1016 note 16. 

82. US.—^Puget Sound Power St 
Light Co. V. City of Seattle, Wash., 
64 S.Ct. 642, 291 U.S. 619, 78 L.Ed. 
1025, rehearing denied 54 S.Ct. 712, 
292 U.S. 608, 78 L.Ed. 1466. 

Miss.—State ex rel. Rice v. City Bus 
Co., 169 So. 774, 176 Miss. 697, ap¬ 
peal dismissed City Bus Co. v. State 
of Mississippi, 67 S.Ct. 823, 299 U. 
S- 620, 81 L.Ed. 392, appeal rein¬ 
stated and dismissed 57 S..Ct. 506, 
300 U.S. 689, 81 L.E<L 865. 

Tex.—Southwestern TeL, etc., Co. v. 

Dallas, Clv.App., 174 S.W. 636.' 

12 C.J. p 1010 note 38. 

83. Mo.—Springfield v. Smith, 40 S. 

W. 767, 188 Mo. 645, 60 Am.S.R. 
669, 37 L.R.A. 446. 


Minn.—City of SU Paul v. Great 
Northern Ry. Co., 177 ,N.W. 492, 
146 Minn. 355. 

12 C.J. p 1016 note 96. 

73. U.S.—Carolina & N.: W. Ry. Co. 
V. Town of Lincolnton, C.C.A.N.C., 
83 P.2d 719. 

74. U.S.—Wabash R. Co. v. Defiance, 
Ohio, 17 S.Ct. 748, 167 U.S. 88, 42 
L.Bd. 87. 

75. Ind.—^Unlon Traction Co.‘ of In¬ 
diana V. City of Muncie, 183 N.E. 
160; 80 Ind.App. 260. 

70. Ga.-r-McEntyTe v. Georgia Pub¬ 
lic Service Commission, 168 S.E. 
246, 176 Ga. 898. 

77- WIs.—^Milwaukee Electric R., 
etc.,* Co. V. State R. Commn., 142 
.N*W.^ 491, 163 Wis. 692, L.R.A. 
1916F 744, Ann.Cas.l916A 911. 

12 C. j; p 1016 note 14. 

78- Ind.—Union Traction Co. of In¬ 
diana V. City of Muncie, 133 N.E. 
160, 80 Ind.App; 260. 

79. U.S.—City of Boston v. Jackson, 
Mass., 48 S.Ci m, 860 U.R 809, 
67 L.Bd. 274. 

80. N.J.—Phlllipsburg v. Public 
Utility Comrs., 88 A. 1096, 86 N.J. 
Law 141. 
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fy is subject to the. limitation.that the substance of some measure of security therefor becomes a con- 
rights of existing municipal creditors who have stituent part of the creditors^ contract, the obliga- 
dealt with it in its local or private character must tion of which cannot be impaired, or its fulfillment 
not be impaired.®^ So, legislation under which hampered, by subsequent legislation of the state or 
bonds or oiticr evidences of indebtedness are issued municipality.®^ Any authorization of the postpone- 
and which provides for their payment and furnishes ment of pa 3 mient under the contract, or of means by 


84i Xr,S.—TJ. S. ex rel. Stayton v. 
Faschall, D.CJlrk., 9 F.2d 109, er¬ 
ror dismissed, CCIA,, 17 F.2d 1021. 

Elansas City Life Ins, Co. v. 
Evangeline Parish School Bd., B.C. 
La., 68 F.Supp. 39, affirmed, CLC.A., 
153 F.2d 611—Kercheval v. Ross, D. 
CMo., 7 F.Supp. 356. 

Ajrk.—Holthoff V, State Bank & Trust 
Co. of Wellston, Mo., 186 S.W.2d 
162, 208 Ark. 307. 

CaL—San Diego County v. Hammond, 
59 P.2d 478, 6 Cal.2d 709, 106 A.L. 

R. 1166. 

Fla.—State v. City of Coral Gables, 72 
So.2d 48—Hillsborough County v. 
Bregenzer, 10 So.2d 498, 151 Fla. 
747. 

Miss.—^Tucker Printing Co. v. Board 
of Sup'rs of Attala County, 168 So. 
336, 171 Miss. 608. 

N.D.—OorpnB yuris cited ia Sitte v. 
Paulson, 216 N.W. 844, 846, 66 N.D. 
146. 

S.C.—Brice v. McDow, 108 S.B. 84, 
116 S.C. 824. 

Tex.—^Norton v. Kleberg County, 231 

S. W.2d 716, 149 Tex. 261. 

12 C.J. p 1012 note 61. 

Interest rate on tax refunds 
N.T.—^People ex reL Atlantic, Gulf 
& Pacific Co, V. Miller, 17 N.T.S.2d 
202, 173 Misc. 897. 

Execution of trust 
Trustees of Florida internal im¬ 
provement fund cannot execute trust 
to direct prejudice of third parties' 
contract rights in execution of prior 
trust, even by legislative direction. 
XJ.S.—^Rorlck V. Board of Com’rs of 
Everglades Drainage Dist, D.QFla., 
57 F.2d 1048. 

State ‘bankmptcy aot 

Statute, providing for scaling 
down of indebtedness of a drainage 
district and providing for Issuance 
of llQuldatlon certificates, which may 
be made payable at dates different 
from original obligations, and pro¬ 
viding that payment of such certifi¬ 
cates would prevent further levy on 
lands for the benefits received, is 
unconstitutional. 

Miss.—^Pryor v. Goza, 169 So. 99, 172 
Miss. 46.. 

The repe^ of statute in effect at 
the time of issuance of bonds, au¬ 
thorizing holders to sue in the dis¬ 
trict's name by their own attorney, 
was invalid as against bondholders, 
as an impairment of the obli^tlon 
of the bonds. 

Tex.—rAtwood V. Kelley, Civ.App., 127 
S.W.2d 666. 


Proposed municipal contract held val¬ 
id 

Ala.—Hillard v. City of Mobile, 47 So. 

2d 162, 268 Ala. 676. 

Statutes held valid 

(1) School Code, 80 Del.L. c 167. 
Del.—In re School Code of 1919, 108 

A. 89, 7 Boyce 406. 

(2) L.1913 p 721, relating to the 
consolidation of school districts. 
Mo.—State ex rel. Consolidated School 

Dist. No. 1 of Mississippi and New 
Madrid Counties v. Hackmann, 209 
S.V7. 92, 277 Mo. 66. 

(8) Statute providing for dissolu¬ 
tion of certain school districts. 

Ill.—^Mann v. Board of Ed. of Non- 
High School Dist No. 216, 92 N.B. 
2d 743, 406 Ill. 224. 

(4) Statute providing that liens to 
secure improvement assessments 
would be presumed extinguished aft¬ 
er four years from date of assess¬ 
ment 

Cal.—Scheas v. Robertson, 238 P.2d 
982, 38 Cal.2d 119. 

(6) Statutes validating road dis¬ 
tricts. 

Tex—^Louisiana Ry. & Nav. Co. v. 
State, Clv,App., 298 S.W. 462, af¬ 
firmed, Com.App., 7 S.'W.2d "71, re¬ 
hearing denied 17 S.W.2ti 457. 

(6) Statute authorizing counties to 
become purchasers of lands sold for 
taxes. 

Wis.—State v. Diehl, 223 N.W. 862. 
198W1S. 326. 

(7) Statute relating to issuance of 
refunding bonds. 

Idaho.—Sebem v. Cobb; 288 P. 1023, 
41 Idaho 886. 

(8) Statute repealing exemptions 
from road duty on road for which 
bonds had been issued. 

N.C.—State v. Kelly, 119 S.B. 766, 186 
N.C. 865. 

(9) Law authorizing supervisors to 
add fifteen per cent to amount to be 
raised by taxation within drainage 
district. 

Utah.—Elkins v. Millard County 
Drainage Dist No. 3, 294 P. 807, 
77 Utah 303. 

(10) Other statutes held valid. 

C3al.—Rombotis v. Fink, 201 P.2d 688, 

89 Cal.App.2d 878. 

Kan.—State ex rel. McDowell v. Hol¬ 
comb, 117 P.2d 591, 154 Kan. 222. 
Okl.—^Board of County Com'rs of Tul¬ 
sa County V. Mullins, 217 P.2d 836, 
202 OkL 628. 

85, U.S.—Versluls v. Town of Has¬ 
kell, C.C.AOkl,, 16i F.2d 935—Hann 
I V. City of Clinton ex reL .Schuetter, 
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CCLAOkl., 131 F.2d 978—Wall v. 
McNee, C.CA.Fla., 87 F.2d 768—Ro- 
rick V. Board of Com'rs of Ever¬ 
glades Drainage Dist., D.CFlcu, 67 
P.2d 1048—^Perry v. Town of Sam¬ 
son, D.UAla., 11 F.2d 665, affirmed, 
CC.A, Town of Samson v. Perry, 
17 F.2d 1. 

In re Imperial Irr. Dist, D.CL 
Cal., 10 F.Supp. 832,- reversed on 
other grrounds, C.C.A., Southern Si¬ 
erras Power Co. v. Imperial Irr. 
Dist, 85 F.2d 1019, rehearing denied 
87 F.2d 866. 

Moore v. Gas Securities Co., C.C. 
A.C 0 I 0 ., 278 F. 111. 

Moore v. Otis, aC.AOkl., 276 F. 
747. 

Ala—^Newberry v. City of Andalusia,. 
67 So.2d 629, 267 Ala 49. 

Cal.—Sutter Basin Corp. v. Brown, 
253 P.2d 649, 40 CaL2d 236, certio¬ 
rari denied Brown v. Sutter Basin 
Corp., 74 S.Ct 71, 846 U.S. 855, 98. 
L.Ed. 869—^May v. Board of Direc¬ 
tors of El Camino Irr. Dist, 203 
P.2d 661, 84 CaL2d 126—Rand v. 
Bossen, 162 P.2d 457, 27 Cal.2d 61 
—San Bernardino County v. Way,. 
117 P.2d 364, 18 Cal.2d 647. 

Hershey v. Cole, 20 P.2d 972, ISO- 
C!al.App. 683. 

Fla—State v. City of Coral Gables,. 
72 So.2d 48—City of Ft Lauderdala 
V. Kraft 21 So.2d 461, 155 Fla 733 
—State V. Special Road and Bridge 
Dist No. 9 of Polk County, 18 Sa 
2d 801, 163 Fla 44—State ex reL 
Woman's Ben. Ass'n v. Port of 
Palm Beach Dist, 164 So. 851, 121 
Fla 746—^Duval County v. Jen¬ 
nings, 164 So. 366, 121 Fla 684— 
State ex rel. Sherrill v. Milam, 163 
So. 100, 113 Fla 491. 

Ga—^MacNeill v. Pulton County, 73 
S.B.2d 40, 210 Ga 119—Wheeler v. 
Board of Trustees of Fargo Con- 
soL School Dist, 87 S.E.2d 322, 200' 
Ga 823. 

Idaho.—Sebem v. Cobb, 238 P. 1023,. 
41 Idaho 386. 

Ind.—City of Indianapolis v. Robi¬ 
son, 117 N.E. 861, 186 Ind. 660. 

La—^Martin v. Mayor & Bd. of Aider- 
men of Town of Westwego, 82 So.. 
2d 711, 212 La 439. 

Mich.—City of Pontiac v. Simonton, 
261 N.W. 103, 271 Mich. 647— 
Thompson v. Auditor General, 247 
N.W. 360, 261 Mich. 624. 

Minn.—^Pirst Nat Bank v. Village of 
Buhl, 186 N.W. 306. 161 Minn. 206.. 

Mont—City of Philipsburg v. Porter^. 
190 P.2d 676, 121 Mont 188. 

NC.—Nash V. Board of Com'rs of St. 

, Pauls, 190 S.E. 475, 211 N.C SOL. 
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which such postponement may be effected, is in con¬ 
flict with the constitutional inhibition,but statu¬ 
tory changes which do not tend to defeat or post- 
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pone the * creditors’ right to, be paid their money 
when due are not unconstitutional.®'^ 

In pursuance of its control over municipal cor- 


Okl.—^Board of County Comers of 
Tulsa County v. Mullins, 217 P.2d 
836, 202 OkL 628—Oklahoma City 
V. Vahlberg, 173 P.2d 736, 197 Okl. 
618—Allen v. Phllpin, 127 P.2d 839, 
191 Okl. 183—Security State Bank 
of Wewoka v. City of Wewoka ex 
rel. Richter, 119 P.2d 846, 189 Okl. 
699—Davis v. McCasland, 76 P.2d 
1118, 182 Okl. 49'—^Bonebrake Hard¬ 
ware Co. V. Miller, 72 P.2d 361, 181 
Okl. 4—Straugrhn v. Berry, 66 P.2d 
1203, 179 Okl. 864—Rimnels v. Okla¬ 
homa City, 1 P.2d 740, 160 Okl. 292 
—^Prince v. Ypsllanti Sav. Bank, 
282 P. 282, 140 Okl. 131—Nelson 
V. Pitts, 269 P. 633, 126 Okl. 191, 
63 A.Li.R. 1187—^Perryman v. City 
Home Builders, 248 P.. 606, 121 
Okl. 160. 

S.C.—^Martin v. Saye, 146 S.B. 186, 
147 S.C. 433. 

S.D.—Western Surety Co. v. Mellette 
County, 267 N.W. 461, 63 S.D. 248. 
Tex.—City of Aransas Pass v. Keel¬ 
ing, 247 S.W. 818, 112 Tex. 339. 
Utah.—Salter v. Nelson, 39 P.2d 1061, 
85 Utah 460. 

Wash.—State ex rel. Washington Mut 
Sav. Bank v. City of Bellingham, 
111 P.2d 781, 8 Wash.2d 233. 

CUiange of legal tender 
A subsequent statute changing the 
legal tender in which debts of a lo¬ 
cal Improvement district previously 
created on the faith of an existing 
law may be paid impairs the obliga^ 
tion of the antecedent bond contracts 
of such district. 

Colo.—^In re Special Assessments for 
Paving Dist. No. 8, in City of Gold¬ 
en, 95 P.2d 806, 105 Colo. 168. 

Statutes of limitation 
The general rule that laws in force 
when and under which municipal 
bonds are issued enter into and be¬ 
come a part of obligation of the bonds 
is subject to exception that limita¬ 
tion statutes do not enter into and be¬ 
come a part of obligation of such 
bonds or other contracts. 

Okl.—^Baccus v. Pahkratz, 194 P.2d 
880, 200 Okl. 890—^Baccus v. Banks, 
192 P.2d 683, 199 OkL 647, appeal 
dismissed Reeder v. Banks, 68 S. 
Ct. 748, 833 U.S: 858, 92 L.Bd. 1188, 
rehearing denied 68 S.Ct 911, 833 U. 
S. 883, 92 L..Bd. 1168. 

What oonstitntes obligation 

(1) ^'Obligation of contract’* in con¬ 
stitutional sense is the means pro¬ 
vided by law by which it can be en¬ 
forced. 

U.S.—^Louisiana v. New. Orleans, La., 
102 U.S. 203, 26 L.Bd. 182. 

Colo.—^In re Special Assessments for 
Paving Dist No. 8, in City of Gold¬ 
en, 95 P.2d 806, 105 Oolo. 168. 


N.J.—^Hourigan v. North Bergen Tp., 
172 A. 193, 785, 113 N.J.Law 143. 
X2) The obligation of the bonds of 
a county issued for a county pur¬ 
pose consists in what the county has 
by its bond contract undertaken to 
perform as measured by the stand¬ 
ard of the laws in force at the time 
the bonds were issued, as expressed 
in the terms of the bonds themselves 
Interpreted or construed according to 
their settled legal meaning. 

Pla.—State v. Citrus County, 157 So. 
4, 116 Fla. 676, 97 A.L.R. 481. 

(3) The obligation of contract aris¬ 
ing from issuance of tovm bonds is 
engagement to pay bonds when due, 
provide in advance against default by 
levying necessiary taxes, and to re¬ 
frain from withdrawing from sup¬ 
port of bonds any of local tax power 
previously conferred. 

Pla.—Humphreys v. State, 145 So. 
868, 108 Fla. 92. 

Order pnrsnant to statute 
County court order pursuant to 
drainage statute, appropriating drain¬ 
age assessment taxes to pay bond ma¬ 
turities and interest and past-due 
bonds and coupons, and limiting such 
funds to payment of principal and 
interest, was part of contract between 
drainage district and its bondholders, 
requiring payment of all bonds and 
coupons maturing during taxable year 
and all overdue bonds and coupons 
pro rata. 

Ark.—State ex rel. Murphy v. Cherry, 
67 S.W,2d 1024, 188 Ark, 664. 

Statute prohibitiug amendment 
After issuance of bonds by metro¬ 
politan utility district for acquisi¬ 
tion and operation of elevated rail¬ 
way pursuant to statute prohibiting 
amendment thereof during indellnite 
term of bonds, legislature could not 
a,bolish board of transportation cre¬ 
ated by statute and provide for ap¬ 
pointment of substitute board or 
amend statute with reference to ten¬ 
ure of office, or method of appoint¬ 
ment, or removal of members of 
board of trustees of district, or alter 
provisions of statute with respect to 
determination, certification, and pay^ 
ment of deficiencies in cost of serv¬ 
ice, and assessment and collection 
thereof, but could vary provisions 
relating to management and .opera¬ 
tion of transportation system to be 
acquired thereunder. 

Mass.—^In re Opinions of the Justices, 
199 N.B. 638, 293 Mass. 689. 

Faliure to cite law In bonds 
That special improvement bonds 
set out law providing for numerical 
priority but not law providing for 
equality does not render inapplicable, 
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'as Illegally impairing obligations of 
contracts, law providing for equal¬ 
ity. 

Idaho.—^Meyers v. City of Idaho Falls, 
11 P.2d 626, 62 Idaho 81. 

Effect of federal court Judgment 
The rights of owner and holder of 
a judgment on bonds against board 
of education of a borough, cotermi¬ 
nous with a school district, which 
was under the control of the state 
municipal finance commission, were 
not impaired because judgment was 
entered in the federal court, but the 
rights were to be determined by the 
law in effect at time bonds were is¬ 
sued and contract made. 

U.S.—Sovereign Camp, W. O. W., v. 
Wilentz, D.C.N.J., 23 F.Supp. 28, 
appeal dismissed 59 S.Ct. 709, 306 
U.S. 573, 83 L.Ed. 994. 

Impairing seottrlty 
Legislation reducing value of 
plighted land in market impairs se¬ 
curity, so as to impair obligation of 
contract. 

Tenn.—^Lake County v. Morris, 28 S. 
W.2d 851, 160 Tenn. 619. 

86. U.S.—^Louisiana v. New Orleans, 
La., 102 U.S. 203, 26 L.Ed. 132. 

N.J.—^Hourigan v. North Bergen Tp., 
172 A. 193, 786, 113 N.J.Law 143. 

87. U.S.—^Morton v. Dardanelle Spe¬ 
cial School Dist. No. 16 of Tell 
County, C.C.A.Ark., 121 F.2d 423, 
certiorari denied 62 S.Ct. 106, 314 

U. S. 655, 86 L.Ed. 625, rehearing de¬ 
nied 62 S.Ct 178, 814 U.S. 711, 86 
LkBd. 667, rehearing denied 62 S. 
Ct. 868, 314 U.S. 713, 86 L.Bd. 668. 

AJa.—^Hall v. Underwood, 68 So.2d 
683, 268 Ala. 392. 

Ark.—^Ferris v. Stewart, 140 S.W.2d 
431, 200 Ark. 714. 

Cal.—Rand v. Bossen, 162 P.2d 467, 
27 Cal. 2d 61—San Bernardino Coun¬ 
ty V. Way, 117 P.2d 354, 18 CaL2d 
647. 

Fla.—State v. City of Jacksonville, 31 
So.2d 885, 159 Fla. 328. 

Idaho.—^Highway Dist No. 1 of Fre¬ 
mont County V. Fremont County, 
186 P. 66, 32 Idaho 473. 

Ill—^Rudin V. City of Harvey, 37 N. 

B.2d 340, 377 Ill 696. 

Ind.—Ahlbom v. City of Hammond, ' 
111 N.B.2d 70. 232 Ind. 12—Storen 

V. Sexton. 200 N.B. 261, 209 Ind. 
669, 104 A,L.B. 1869. 

Ky.—Pickard v. Cross, 166 S.W.2d 
986, 292 Ky. 70. 

La.—State ex rel. Maestri v. Cave, 190 
So. 631, 193 La. 419. 

Mich.—City of Pontiac v. Simonton,. 

261 N.W. 103, 271 Mich. 647. 

Miss.—Town of Heidelberg v. . Jasper 
County, 66 So.2d 463, 218 Miss. 147. 
Mont—Great Northern Ry. Co. v. 
Phillips County, 118 P.2d 764, 112 
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porations, the legislature may provide that bonds 
of one municipdity held by another may be paid 
by the debtor before their maturity as fixed, by the 
act under which they were issued, ^ 8 and may pro¬ 
vide that properly previously conveyed by the state 
to a city shall be exempt from process at the suit 
of the general creditors of die city.89 No contract 
rights of bondholders are impaired by mere changes 
in the personnel of administrative officers^O qj 
changes in administrative details which place no 
undue burden on such bondholders by a statute 
authorizing an oflScial to subdivide lands purchased 
by him for delinquent assessments, and to secure a 
reapportionment of assessments thereon by 
a statute providing that interest on improvement 
bonds during the construction period should be 
deemed a construction cost payable from the pro¬ 
ceeds of the bonds.-for a period of one year after 
completion of the construction ;82 by a statute in¬ 
creasing the municipalit/s power to borrow money 
and contract debtsby a statute, providing for 

Mont. 642—^Hansen v. City of Hav¬ 
re. 114 P.2d 1068, 112 Mont 207, 

186 A-UR. 1278. 

N.J.—Inhabitants of City of Plain- 
field 'V. Commissioner of Municipal 
Accounts, 105 A ’467,. 92 N.J.Law 
84. 

N.Y.—Van Derzee v. City of Long 
Beach, 39 N.T.S,2d 401, 265 App.Dlv. 

1069. 

City of Utica v. Oneida County, 

66 N.Y.S.2d 467, 187 Misc. 960, ap¬ 
peal dismissed 70 N.Y.S.2d 582. 

Pa.—^Harbold v. City of Reading, 

Com.PL, 87 Berlcs Go. 161, reversed 
on other grounds 49 A2d 817, 855 
Pa. 253. 

S.C.—^TindAll v. Byars, 59 S.B.Zd 337, 

217 s.a 1. 

Wls.—In re Dancy Drainage Dlst., 

226 N.W. W3, 199 Wis. 86. 

Befandlng bonds 

Holders of bonds of county who, on 
a refunding thereof, were entitled to 
cash rather than to refunding bonds, 
were not prejudiced by fact that re¬ 
funding bonds were issued on. faith 
and credit of state only. to extent 
that state would cause necessary tax¬ 
es to be levied for payment of prinr 
cipal and interest, and; hence; they, 
could not claim, that such provision 
constituted a legislative change im¬ 
pairing obligation of contract. 

U.S.—State of WasA v. Maricopa 
County; .aCAAriz., 162 r.2d.66d, 
certiorari denied 66 S,Ct. 900, 327 U. 

S. 729, 90 L.Ed. 1024.' . . ... - . . 

Oleavly express^ obligatloiL required 
Where cdht^t relied on is one be¬ 
tween a pbli^cal subdivision of a 
state i^d prlva-te Individuals, the ob- 
Ugatioh alleged to have been impaired' 
ih^t be uneatdyocally expressed, es¬ 
pecially where' Interpretation oif a 


an adjustment or .composition of the claims of 
creditors of a municipality;83-6 or by a statute au¬ 
thorizing refunding of bonded municipal indebted¬ 
ness but not purporting to require bondholders to ac¬ 
cept refunding bonds in exchange for outstanding 
bonds or coupons;®^ nor does the fact that holders 
of the refunding bonds are given additional as¬ 
surance of pa 3 ntnent impair the rights of holders of 
original bonds electing not to convert.86 So, a 
statute providing for giving creditors bonds for their 
debts but requiring the consent of creditors who 
could under the law decline to take the bonds is 
valid.36 Furthermore, the refusal of the court to 
compel full pa 3 nnent of the bonds involves no im¬ 
pairment 6f the , contract where such refusal is re¬ 
quired by the terms of the contract and the sur¬ 
rounding circumstances.87 

However, a statute making it compulsory on 
bondholders to accept, in place of the original bonds 
held by them, refunding bonds differing in material 
particulars therefrom is unconstitutional.^^ A stat- 

U.S.—^U. S. ex reL Guaranty State 
Bank v. Okeechobee County, D.C. 
Pla^, 6 P.Supp. 741. 
ai.5 Cal.—^Morris v. Reclamation 
Dist No. 108, 109 P.2d 1, 17 Cal.2d 
43. 

92. Cal.—^Metropolitan Water Dist 
of Southern California v. Toll, 35 
P.2d 619, 1 Cal.2d 421. 

93. Mich.—^Harsha v. City of Detroit 
246 N.W. 849, 261 Mich. 686. 

93.6 U.S.—^Paitoute Iron & Steel Co. 
V. City of Asbury Park, N.J., 62 
S.Ct 1129, 316 U.S. 602, 86 L.Bd. 
1629. 

94. Cal.—City of Dunsmuir v. Por¬ 
ter, 60 P.2d 836, 7 Cal.2d 269—Los 
Angeles County v. Jones, 69 P.2d 
489, 6 Cal.2d 695—San Diego Coun¬ 
ty V. Hammond, 69 P.2d 478, 6 Cal 

.. 2d 709, 106 . AL.R. 1166—Palo Ver- 
de Irr. Dist v. Seeley, 245 P. 1092, 
198 Cat 477. 

Crescent City v. Moran, 77 P.2d 
281, 26 Cal.App.2d 133—City of Al- 
turas V. Elliott, 76 P.2d 697, 25 
CaJ.App.2d 191. 

Pla.—State v. City of Coral Gables, 
164 So. 234, 114 Pla. 326. 

Idaho.—Emmett Irr. Dist v. McNlsh, 
220 P. 409, 88 Idaho 241, 

da Cal.'—Mulcahy v. Baldwin, 16 P. 
2d 738, 216 Cai 517. 

96. Kan.—State ex' rel Boynton v. 
Board of Education of City of To¬ 
peka, 21 P.2d 295, 127 Kan. 461. 

97. CaL—iSexT Glass Mfg. Corpora- 
. tion y. City of San Buenaventura, 

62 P.2d 583, 7.C^.2d 701. 

SA U.S.—Evangeline Parish School 
Bd. V. Kansas City . Life Ins, Co., 
C.CA.La., 163 P.2d 611. 


bond contract as being impaired 
would result In drastic limitation on 
power of state to enact legislation de¬ 
signed to remedy a situation inimical 
to interests of municipal creditors 
and the general public. 

U.S.—Keefe v. Clark. Mich., 64 "S.Ct 
1072, 322 U.S. 39J, 88 L,Ed. 1346. 

88. Kan.—^Little' River Tp. v. Reno 
County, 68 P. 1106, 66 Kan. 9. 

89. Tex.—Weekes v. Galveston, 61 S. 
W. 544, 21 Tex.Civ.App. 102, 

90. U.S.—^Rorick v.' Board of Uom’rs 
of Everglades Drainage Dist., D.C. 
Fla., 67 .F.2d 1048. 

Reppel ,v. Board of Liquidation, 
D.C.La., 11 P.Supp. 799. 

Pla.—State ex rel. Urquhart v. John¬ 
son, 146 So. 880, 107 P^ 624. 

La.—State ex rel. Porterie v, Walms- 
ley, 162 Sp. 826, 183 Leu 139, ap¬ 
peal dismissed Bosird of Liquida¬ 
tion y. Board of . Corners of Port of 
New Qrleans, .66 .S.Ct 141, “296 U. 
S. .640, 80 L.Ed. 384, rehearing de¬ 
nied. Board pf Llquidatipn, City 
Debt of New Orleans v. Board of 
Com’rs of Port of New Orleans. 66 
, S.Ct. 246, 296 U.S. 663,. 80 L,Bd. 473. 
S,C.—Askew. V. Smith, 119 S.K 878, 
126 S;C. .159. 

91; Pla.—State ex reL Urquhart v. 

Johnson, 146 So; 880, 107 Pla- 6.24. 
DlsMbUtioii. of tax proceeds 
Statute providing that proceeds of 
tax levied- to pay bonds should be 
lodged with state treasurer a^d paid 
out on order of board of administra¬ 
tion did not impair ohligatlPn of Poh- 
traota with ■ bondholders or relieve 
counties of their obligations, since 
bo^d is agent-Of counties in dis¬ 
tribution of Such fund. 
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ute authorizing unredeemed delinquent lands ac¬ 
quired by a municipal corporation to be sold at any 
price bid is unconstitutional if substituting a 
remedy less efiScacious than one originally given 
the bondholder,^ but it has been held that a 
statute authorizing such lands to be sold for their 
fair market value is constitutional,^ although, where 
the purchaser at such sale takes subject to the bal¬ 
ance of the assessment which had not at the time 
of the sale been called, such statute would be xm- 
constitutional if interpreted to permit sale of part 
of the assessed unit before reapportionment of the 
uncalled portion of the assessment.^ ‘ 

An act limiting the amount of indebtedness which 
a municipality may incur for certain purposes will 
be construed as prospective in its operation and, 
therefote, not void as impairing the obligation of 
prior contracts.^ 


Power of congress. The relation between a mu¬ 
nicipality and the holder of its bonds is a private 
one within the rule stated supra § 275 that coiign^ess 
may pass laws impairing the obligation of con- 
gress.4 

b. Levy and OoUectioiL of Taxes 

The power or duty of a municipality to levy and 
collect taxes pledged to pay outstanding contracts can¬ 
not be affected so as to hinder, delay, or defraud Its 
creditors. 

The power or duty of a municipality to levy taxes, 
existing at the date of the contract and relied on 
as security by the creditor, cannot be so affected as 
to impair the obligation of the creditors’ contract 
but statutes' making changes in the tax laws impair 
no rights of creditors to whom no taxes have been 
pledged, either expressly or impliedly, for the pay¬ 
ment of their debtsand statutory changes which 


Cal.—^Los Angeles County v. Rock- 
hold, 44 P,2d 340, 3 Cal.2d 192, 100 
A.L..R. 149. 

Pla.-r-State v. Board of Public In¬ 
struction for Levy County, 196 So. 
452, 143 Fla. 212. 

Ill.—Murray v. Village of Skokie," 39. 

N.B.2d 671, 879 IlL 112. 

La.—^Martin v. Mayor, & Bd. of Aider- 
men of Town of Westwego, 32 So.2d 
711, 212 La. 489. 

90- Mont.—State v. Board of Comers 
of Cascade County, 296 P. 1, 89 
Mont. 37. 

Remedies against municipalities see 
infra § 312 f. 

1- Cal.—^Rlver Farms Co. of Cali¬ 
fornia V. Gibson, 42 P.2d 96, 4 CaL 
App.2d 731. 

Mont—State v. Board of Corners of 
Cascade County, 296 P. 1, 89 Mont 
37. 

2. Cal.—Morris v. Poimdstone, 71 rP. 
2d 262, 9 CaL2d 485. 

3- Wash.—Booth v. Snohomish Coun- 
. ty, 184 P. 686, 76. Wash. 122. 
BestrlotiOA to budgeted amount 

Amendment prohibi^g county 
from incurring liabilities in excess of 
budget appropriations except on or¬ 
der of court or for an emergency does 
not defeat vested right of claimant 
for balance..due under vAlid contract 
for furniture furnished for court¬ 
house. 

Cat—H. S, Crocker Co* v. Lake Coim- 
ty, 40 P.2d 981, 4 Cal.App.2d 29. 

4- XT.S.—In re Imperial Irr. Pist, 
CCaL, 10 F.Supp;. ^82, reversed pn 
other grounds, C.CA., Southern 

- Sierras Power Co. v. Imperial Irr. 
List, 86 F.2d 1019, rehearing, de?? 
nled 87 F.2d 356. 

6. XT.S.—Sovereign Camp; W. O. W., 
V. Gillespie, CCAlArk., 87 ’F.2d 
944, certiorari denied Gillespie v: 
Sovereign Camp, 67 S.Ot 926, 391 
XT.S. 698, 81 L.Ed. 863—Tell Coun¬ 


ty, Ark. V. Gillespie, CC.AArk., 87 
F.2d 944, certiorari denied Gillespie 
V. Yell County, Ark., 67 S.Ct. 926, 
301 U.S. 698, 81 L.B<1 1353—Rorick 

V. Board of Com’rs of Everglades 
Drainage Dist., D.C.Plju, 67 P.2d 
1048—^Perry v. Town of Samson, 
D.C.Ala., 11 F.2d 666, affirmed, C.C. 

A. , Town of Samson v. Perry, 17’ 
F.2d 1. 

Moore V. Otis, C.OA-Oki., 276 F. 
747. 

Fla.—^Humphreys v. State, 145 So. 
858, 108 Fla. 92—^Ji^ins v. Entz- 
minger, 135 So. 78^, 102 Fla. 167, 
followed in State v. XJpper St. 
Johns River NTav. Dist*, 186 So. 
784, 102 Fla. 183—^State ex reL Dos 
Omlgos V. Lehman, 131 So. 683, 100 
Fla. 1313. 

Ill.—Geweke v. Village of Niles, 14 
N.E.2d 482, 368 Ill. 468—People ex 
reL Gill v. Hamilton, 9 N.E.2d 243, 
36(5. Ill. 466—^People v. Chicago & 

B. I. R. Co.. 133 N.B. 212, 300 lit 
467. 

Ky.—^Hawes’viile Bd. of Education v. 
Louisville, eta, R. Co., 62 S.W. 
1126, 110 Ky. 932, 23 Ky.L. 876. 

La.—^Dantoni v. Board of Levee 
Corners of Orleans Levee Dist., 80 
So.2d 81. 

State V. New Orleans, 87 LaAnm 
628: 

Mass.—^In re Opinion of the Justices, 
9 N.E.2d 189, 297 Mass. 682. 

Mich.—Ziegler v. Witherspoon,. 49 N. 

W. 2d 818, 831 Mich. 887. 
Miss.-^Pryor V.: Goza, 159 So. 99, 172 

Miss. 46. 

N:J.-^Hourigan v. North Bergen-Tp., 
172 A 193, 785, 118 N.J.Law 148. 
N.T.—^People ex feL Equitable Life 
AssUr. Soa of United States ■ v. 
Pierce, 171 N.T;S. 772, 104 Misa 
.848, 'affirmed 176 N.T.S.‘ 412, 187 
App.Div..487. - - 

N.C—^Bryson City Bank v. Town of 
Bryson City, 195 S,B. 398, 213 N.C. 
166. 


Ohio.—State ex rel. City of Akron v. 
Slusser, 66 N.B.2d 239, 144 Ohio St. 
123. 

5. D.—^Fremont, etc., R. Co. v. Penn¬ 
ington County, 116 N.W. 75, 22 S. 
D. 202. 

Wash.—Corpus Juris dted iu State 
V. Columbia Irr. Dist. of Stevens 
County, 208. P. 27, 81. 121 Wash. 
79, 

W.Va.—Appalachian Electric Power 
Co. v.. City of Huntington, 177 S.E. 
481, 115 W.Va. 688—Huntington 
Water Corporation v. City of Hunt¬ 
ington, 177 S.B. 290, 116 W.Va. 681 
—^Fannin v. Board of Education of 
Barboursville Joint Dist. High 
School, 166 S.E. 542, 112 W.Va. 490. 
12 C.J. p 1013 note 67. 

Constitutional Umitatiou 
Outstanding bonds of political sub¬ 
division issued prior to effective date 
of limitation imposed by an amend¬ 
ment to the state constitution may 
be refunded to extent of impaid prin¬ 
cipal balance due thereon, notwith- 
s^ding that limitation is thereby 
exceeded. 

Ohio.—State ex rel. Industrial Com¬ 
mission of Ohio V. Steel, 196 N.E. 
782, 130 Ohio St 90. 

.W^ver 

The right of a creditor to insist 
on a levy is not waived by accept¬ 
ing the interest for several years 
raised in a different way from that 
provided by the statute. 

US.—^Louisiana v. Pilsbury, Lai., 106 
U.S. 278, 26 L,Bd. 1090. 

Rights of landowners, taxpayers, or 
electors bee supra | 808. 

6. Idaho.—Highway Dist No. 1 of 
. Fremont County v. Fremont Coun¬ 
ty,. JL86.P. 66, 32 Idaho 473. 

Mo.tr-State ex ret City of Sedalia ,v. 
Weinrich, 236 S.W. 872, 291 Mo. 
«i. . 

112 C.J. p 1018 note 68. 
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do not defeat or postpone the creditors’ right to be bondholders’ contract which cannot be impaired by 

paid their money when due are not invalid and withdrawing the tax legislation, reducing the tax- 

mere legislative permission to apply revenue to the es or diverting the proceeds to some other pur- 

payment of a certain debt does not constitute an pose;* nor can the legislature, to the substantial 

appropriation of such revenue to that purpose, or detriment of the contract of creditors or bondhold- 

deprive the legislature of the power to direct the ers and without their consent, materially change 

application of such revenue to other purposes ^ the procedure for enforcing the lien of such tax¬ 
es* or the terms and conditions of payment,as 
Statutes or ordinances authorizing issuance of by changing the law requiring the payment of taxes 

bonds and levying taxes to pay them or directing in money, which was in effect at the date of the 

such taxes to be levied constitute a part of the contract, to permit the municipality to accept its 


6.5 Ohio.—State ex rel. City of South 
Euclid V. Zangrerle, 62 N.E.2d 160, 
146 Ohio St. 433—State ex reL City 
of Akron v. Slusser, 66 N.B.2d 239, 
144 Ohio St. 123. 

7. TJ.S.—U. S. V. Thoman, La., 16 
S.Ct. 878, 166 U.S. 863. 39 L.Bd. 
460. 

& U.S.—Rorick V. Board of Com’rs 
of Bvergrladea Drainage Dist., D.C. 
Fla., 67 F.2d 1048—^Brown-Crum- 
mer Inv. Co. of Wichita, Kan., v. 
City of Florala, Ala., D.C.Ala., 66 
F.2d 238—Town of Samson v. Pei> 
ry, C.aA-Ala., 17 F.2d 1. 
pia.—State v. City of Coral Gables. 
72 So.2d 48—State v. City of Pen¬ 
sacola, 40 So. 2d 669—State v. Spe¬ 
cial Road and Bridge Dist. No. 9 of 
Polk County, 13 So.2d 801, 163 Fla. 
44 —state ex rel. Neafle v. Board of 
Com'rs of Everglades Drainage 
Dist, 190 So. 712, 139 Fla. 669— 
State v. City of Inverness, 188 So. 
767, 187 Fla. 629—State ex rel. 
Lawler v. Knott 176 So. 118—State 
ex rel. Sherrill v. Milam, 163 So. 
100. 113 Fl€u 491—Humphreys vl 
State, 146 So. 858, 108 Fla. 92. 

Kan.—^Board of Com’rs of Wyandotte 
County V. General Securities Corp., 
138 P.2d 479, 167 Kan. 64. 

Mass.—^In re Opinion of the Justices, 
$ N.E.2d 186, 297 Mass. 677. 

12 C.J. p 1013 note 67. 

Statute held not invalid, where it 
was in existence when lien was cre¬ 
ated. 

Kan.—^Board of Com’rs of Wyandotte 
County V. Adams, 123 P.2d 818, 156 
Kan. 160. 

Decreasing penalty and interest 

(1) The statute reducing delinquen¬ 
cy penalties on assessment rolls for 
which bonds had been theretofore is¬ 
sued by city from ten per cent to six 
per cent is unconstitutlonaL 

Ind.—^Read v. Beczkiewlcz, 18 N.E.2d 
789, 216 Ind. 366, opinion supple¬ 
mented 19 N.E.2d 465, 216 Ind. 866. 

(2) Where statute, pursuant to 
which bonds were issued, provided 
for application of payments of in¬ 
terest on delinquent assessments to 
payment of bonds and interest cou¬ 
pons, and where substantial sums 
due on bonds were unpaid, statute 


authorizing release of accrued pen¬ 
alties on unpaid assessments was un¬ 
constitutional. 

Okl.—^Bonebrake Hardware Co. v. 
Miller, 72 P.2d 861, 181 OkL 4— 
Straughn v. Berry, 66 P.2d 1203, 
179 OkL 364. 

(3) Statutes decreasing penalty on 
reclamation calls eliminating interest 
from date of delinquency to date of 
sale and decreasing rate of Interest 
required to be paid on redemption 
are unconstitutional with respect to 
bondholder of reclamation district 
and are not sustainable as remedial 
enactments where their operation 
would materially cut down security 
specifically pledged by statute for 
pasnnent of bonded indebtedness. 

Cal.—^Islais Co. v. Matheson, 46 P.2d 

826. 3 Cal.2d 657, followed in 46 P. 
2d 332 (first case),. 8 Cal.2d 762 and 
45 P.2d 332 (second case), 3 C!al.2d 
763, and 46 P.2d 838 (first case), 8 
CaL2d 764. 

(4) So a statute authorizing per¬ 
sons entitled to redeem delinquent 
lands sold to the district to purchase 
such lands within two years from 
the date of the statute for the un¬ 
paid assessment installments less ac¬ 
crued penalties and the district’s net 
receipts from the land is invalid. 
(3al.—River Farms Co. of CJalifomia 

V. Gibson, 42 P.2d 96, 4 C!aLApp.2d 
731. 

ExemptlosL 

(1) Constitutional amendment ex¬ 
empting homesteads from taxation is 
unconstitutional in so far as it might 
prohibit levy, assessment, and collec¬ 
tion of taxes on such homesteads for 
payment of interest and principal of 
bonds issued by tax district prior 
to adoption of amendment until some 
other adequate fund should be legal¬ 
ly substituted for that lost by ex¬ 
emption. 

U.S:—Groves v. Board of Public In¬ 
struction of Manatee Coimty, C.C 
A.Fla., 109 F.2d 622. 

Fla.—State ex reL Sovereign Camp, 

W. O. W., V. Boring, 164 So. 869. 
121 Fla. 781—State ex rel. Wo¬ 
man’s Ben. Ass'n, v. Port of Palm 
Beach Dist, 164 So. 851, 121 Fla. 
746—^Folks V. Marion County, 163 
So. 298, 121 Fla. 17, 102 A.L.E. 669. 
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(2) The rule extends to refunding 
bonds whether exchanged for old 
bonds or sold and the proceeds used 
to retire old bonds. 

Fla.—^Folks V. Marlon County, supra. 

9. U.S.—Hendrickson v. Creager, 

Ky.. 38 S.Ct 46, 246 U.S. 115, 62 
L.Ed. 186—Hendrickson v. Apper- 
son, Ky., 38 S.Ct 44, 246 U.S. 106, 
62 L.Bd. 178. 

Moore v. Gas Securities Co., C.C. 
A.C 0 I 0 ., 278 F. 111. 

Fla—State ex reL Van Ingen v. Pan¬ 
ama City, 171 So. 760, 126 Fla 776. 

BedemptLon from tax foreclosure 

(1) Statute authorizing redemption 
of land, sold on foreclosure of levee 
district tax lien, is unconstitutional 
as impairing obligation of contract 
as far as affecting bonds issued by 
district before its passage, at a time 
when no right of redemption existed. 
Tex.—^Dallas County Levee Improve¬ 
ment Dist. No. 6 V. Rugel, Com 
App., 36 S.W.2d 188. 

(2) So a law extending time for 
redemption from sale of lands for 
nonpa 3 rment of drainage assessments 
could not be applied to prejudice of 
bondholders. 

Tenn.—^Lake County v. Morris, 28 S. 
W.2d 361, 160 Tenn. 619. 

la U.S.—Wall V. McNee, CC.A.Fla, 
87 F.2d 768. 

Constructiou against impairment 
Amendment to Irrigation District 
Act permitting payment of bond fund 
taxes in interest coupons or bonds 
would not, in the absence of language 
demanding such construction, be con¬ 
strued as permitting discharge of 
prior lien given holders of first'issue 
of bonds by payment of required 
amount of interest coupons or bonds 
of second issue, as permitting pay¬ 
ment with interest coupons or bonds 
maturing later than current year, or 
as relieving landowners from pay¬ 
ment of additional fifteen per cent to 
cover delinquencies required by orig¬ 
inal act, where such construction 
would render the act unconstitution¬ 
al as impairing bondholders’ security. 
Utah.—Salter v. Nelson, 39 P.2d 1061, 
86 Utah 460. 
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bonds and past-due interest coupons in pa 3 mient,^^ 
although as to future debts such a law would not 

be unconstitutional.^^ 

However, a charter amendment authorizing pay¬ 
ment of special assessments for improvements with 
bonds issued to pay for such improvements, but 
which also constitute general obligations of the city, 
has been held not to impair the obligation of the 
bonds.18 Statutes providing for redemption of land 
sold for taxes by installment pa 3 anents are not in¬ 
valid, since the purpose of the deferred pa 3 rments 
is to pay off bonds issued on the credit of such tax¬ 
es, and not to defeat their payment.i3.6 An increase 
of taxes after purchase of the bonds confers no 
vested contract rights in the increased ratesl^^ even 
as to refunding bonds issued, while the increased tax 
statute was in effect, in lieu of bonds outstanding 
under the prior acts.^^ Refunding bonds creating 
no new debts but constituting merely renewals or 
extensions of the original bonds are entitled to the 
benefit of the same taxing power as protected and 
formed a part of the obligation of the original 
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bonds,i® so that a constitutional or statutory provi¬ 
sion limiting tax levies adopted after the issuance 
of the original bonds is inoperative as to refunding 
bonds issued thereafter.!'^ 

A contract contemplating that no subsequent bond 
issue would be authorized against the aggregate re¬ 
sources of the taxing district or permitted to share 
in the levies thereof is impaired by a statute giving 
equality of lien to subsequent bond issues,!^ but, 
in the absence of such contractual engagement, sub¬ 
sequent exercise of the legislature's reserved power 
of taxation against the same property!® or a subse¬ 
quent act authorizing the issuance of bonds on a 
parity with the prior issue,®® particularly when pro¬ 
viding for additional taxes®! enacted under the 
police power,®® is not invalid. 

It must be seen that the statute attacked has a 
tendency to destroy or materially reduce the taxing 
power of the municipal corporation that has pledged 
the payment of a debt, before such act can be said 
to contravene the constitution.®® Moreover, the 


11. U.S.—Wall V. McNee. aC.A.Fla., 
87 P.2d 768. 

Norfolk & W. Ry, Co. v. Boyle. 
D.COhlo, 12 P.Supp. 622—^Kerche- 
val V. Ross. D.CMo., 7 F.Supp. 365 
—^Keefe v. City of St Petersburg:. 
D.C.Pla., 6 P.Supp. 132-—tMcNee v. 
Wall. D.CPla., 4 P.Supp. 496, re¬ 
versed on other grounds 56 S.Ct 
177. 296 U.S, 547. 80 L.Bd. 388— 
Crummer v. City of Pt Pierce. D.C. 
Pla.. 2 P.Supp. 737. 

Ala.—^Howard v. State, 146 So. 414, 
226 Ala. 215, followed In State ex 
rel. Lindsey v. Howard, 149 So. 
252, 227 Ala.' 208. 

Ark.—State ex rel. Murphy v. Chei> 
ry. 67 S.W.2d 1024, 188 Ark. 664: 
Cal.—^Provident Land Corp. v. Prov¬ 
ident Irr. List, App.. 94 P.2d 83. 
Pla.—^Pirst State Sav. Bank of Mo- 
rencl, Mich., v. Little River Drain- 
ag:e Dlst, 16S So. 48, 122 Pla. 304. 
Idaho.—Straus v. Hetchen, 28 P.2d 
824, 54 Idaho 56. 

Ind.—Conter v. State ex rel. Berez- 
ner, 8 N.B.2d 76, 211 Ind. 659. 

Okl.—^Town of Medford ex rel. Puss 
V. Early, 153 P.2d 633. 194 Okl. 566 
—Davis V. McCasland. 76 P.2d 1118. 
182 Okl. 49. 

Wis.—^In re Cranberry Creek Drain¬ 
age Dlst. 231 N.W. 588, 202 Wis. 
64, 85 A.L.R. 242. 

Bole is inapplioabla where aue per- 
son. Is sole owner of all unpaid bonds 
and coupons, and also owner of realty 
subject to .assessment for payment of 
such bonds, 

Ind.—Reed v. Beczkiewicz. 19 N.E.2d 
465. 215 Ind. 365. 

Xavalldlty as emergency measure 
Amendment te Irrigation District 


Act permitting landowners holding 
defaulted matured bonds or interest 
coupons to apply them to payment of 
assessments, was held not valid as 
emergency measure. 

Cal.—Shouse v. Quinley. 46 P.2d 701, 
3 Cal.2d 357. 

12. U.S.—^Kercheval v. Ross, D.C. 
Mo., 7 P.Supp. 355. 

13. . Or.—^Halderman v. City of As¬ 
toria, 13 P.2d 368, 140 Or. 160. 

13.5 Cal.—^Higbie v. Los Angeles 
County, 117 P.2d 933, 47 Cal.App. 2d 
281. 

14. U.S.—^Rorick v. Board of Corners 
of Everglades Drainage Dlst. D.C. 
Pla., 67 P.2d 1048. 

15. U.S.—^Rorick v. Board of Corners 
of Everglades Drainage Dist, su¬ 
pra. 

16. Fla;—^Polks V. Marlon County, 
163 So, 298, 121 Pla 17, 102 A.L.R. 
659. 

N.C.—^Broadfoot v. City of Fayette¬ 
ville, 82 S.E. 804, 124 N.O 478. 70 
Am.S.R. 610. 

W.Va—^Keeney v. Kanawha County 
Court 175 S.B. 60. 116 W.Va 243. 
17- N.C.—Bryson City Bank v. Town 
of Bryson City, 195 S.E. 898, 213 
N.C. 166—^Blcuiton v. Board of 
County Commissioners. 8 S.E. 162, 
101 N.C 632. 

W.Va—^Keeney v. Kanawha County 
Court. 176 S.B. 60, 116 W.Va 243. 
IIL U.S.—St Louis Union Trust Co. 
V. Franklin-American Trust Co., C. 
aA.Ark., 62 P.2d 431, 87 A.L.R. 386, 
certiorari dismissed 52 S.Ct 642, 
286 U.S. 638, 76 L.Edl 1274. 

19. ‘ Pla—Sovereign Camp, W. 6. W., 
V. Lake Worth Inlet Dist of Palm 
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Beach County, 161 So. 717. 119 Pla 
782, 99 A.L.R. 1482. 

20. Ark.—^Howe v. Long Prairie 
Levee Dist, 62 S.W.2d 10, 187 Ark. 
725. 

Payment of different issues out of 
same fund see infra 9 312 c. 

21. U.S.—^Rowekamp v. Mercantile- 
Commerce Bank & Trust Co„ C.C. 
AArk., 72 P.2d 862. 

22. U.S.—^Rowekamp v. Mercantile- 
Commerce Bank & Trust Co., su¬ 
pra 

23. Cat—San Bernardino County v. 
Way, 117 P.2d 324. 18 Cal.2d 647. 

Ill.—Geweke v. Village of Niles, 14 
N.E.2d 482. 368 111. 463. 

OkL—^Burroughs v. State ex rel. 
Com’rs of Land Office, 158 P.2d 474, 
195 Okl. 420, 159 AL>.R. 828. 
Statutes held valid 

(1) Statute authorizing redemption 
by paying only taxes for which lands 
were adjudicated to state or political 
subdivision, as applied to redemption 
in 1936 of property adjudicated to 
town for 1931 taxes. 

La—State ex reL McOregor v. Dia¬ 
mond. App., 167 So. 760. 

(2) The act providing for refund 
of portion of gasoline tax to pur¬ 
chaser using gasoline in farm opera¬ 
tions is not unconstitutional as im¬ 
pairing obligations of contract with 
holders of state highway certificates 
of indebtedness, where the legislature 
had justifiably found that no decrease 
in revenues would result from opera¬ 
tion of the act, and the certificate 
holders were in a preferred position 
with respect to right to payment from 
the gasoline taxes, in that the fund 
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repeal or limiting of laws authorizing the levy of a 
tax to pay municipal bonds or other evidences of 
indebtedness is not invalid where there are other 
adequate means provided for that purpose.24 A 
statute merely clarifpng an ambiguity in an earlier 
law and declaring the law as it previously fisted 
is, not unconstitutional,^® and neither is a statute 
increasing tiaxes^® or providing for gratuitous dis¬ 
tribution of state funds to local improvement dis¬ 
tricts for retirement of district bonds,or, an 
amendment Of the statute providing for the collec¬ 
tion of taxes, which does not substantially change 
the procedure for enforcing the tax lien,28 or an 
amendment calculated merely to enable a landowner 
to. pay his bond fund taxes before they become 
due.28 

Judgments. The legislature may not reduce the 
power of a mimicipality to levy tai^es to pay a judg¬ 
ment obtained against it on a contract,30 but a 
judgment founded on a tort is not a contract and 
hence not within the protection of the contract 
clause of the constitution. 


Tax anticipation warrants not being contracts, 
enactments that may operate to defeat the collec¬ 
tion of such warrants are not within the constitu¬ 
tional prohibition.82 

c. Diverfdag Fund Created for Particular. Pur¬ 
pose 

The diversion of a fund created for the payment 
of a particular debt according to the terms of the cred¬ 
itor’s contract constitutes an unlawful impairment of 
the contract of the creditor. 

A fund set apart for the payment of a debt ac¬ 
cording to the provisions of the act under which 
the debt was contracted may not be diverted from 
such purpose by a subsequent statute or ordinance,®^ 
although a diversion of part of the fund is not un¬ 
lawful, if the fund is not reduced below its primary 
uses so as to endanger prompt payment of the 
debt.8^ A statute providing for the creation of a 
sinking fund for the payment of bondholders be¬ 
comes a part of the contract between the city and 
its bondholders, and cannot subsequently be changed 
to their detriment,®® and statutes authorizing the 


was reaulred to be disbursed fbr pay¬ 
ment of tbe certificates before reim¬ 
bursement of any tax could be made. 
S.C.—State ex rel. Edwards v. Query, 
37 SjS.2d 241, 207 S.O. 600. 
ii4u La.—^Board of Com’rs of Atcha- 
falaya Basin Levee List. v. CS. La- 
srarde Co., 120 So. 25, 167 LA 612. 
Mass.—In re Opinion of tbe Justices, 
9 N.E.2d 189, 297 Mass. 682—In re 
Opinion of tbe Justices, 9 N.E.2d 
186, 297 Mass. 677. 

‘2fiL IT.S.—Garland Co. v. Filmer, D. 
C.CaL, 1 F.Supp. 8. 

Wis.—^In re Dancy Drainasre Dist., 
226 N.W, 873, 199 Wis. 86. 

-.26. TJ.S.—Eversrlades Drainage DIst. 
V. Florida Ranch & Dairy Corpora¬ 
tion, C.C.AFla., 74 F.2d 914, re¬ 
hearing denied 75 F.2d 1013. 

^7. TT.S.—Guardian Savings & Trust 
Co. v. Dillard, CCLAArk., 16 F.2d 
996. 

Ark.—Cone v. Hope-Fulton-Emmett 
Road Improvement Dist, 277 S.W. 
644, 169 Arfc 1032. 

:2S... U.S.—^Ingraham v. Hanson, Utah, 
66 S.Ct 611, 297 U.a 378, 80 L.Bd. 
728. 

Valletite v. City of Tero Beach, C. 
C.AFla, 104 F.2d 69, 124 AL.R. 
686, certiorari denied Valletta v. 
City of Vero Beach, 60 S.Ct 110, 308 
U.S. 686, 84 L.Ed. 49L 
FlA^—^Blce V. Haines City, 195 So. 919, 
142 Fla. 37L 

IndJ—-First Bank & Trust Co. of 
South Bend v. Ralston, 66 H.E.2d 
115, 222 Ind. 684. - 

Utah.—^Millaird' County v. • Millard 
County Drainage Dist Na'l, 46 P. 
2d 423; 86%tah 476. 


29. Utah.—Salter v. Nelson, 39 P.2d 
1061, 86 Utah 460. 

30. U.S.—^Brooks v. Memphis, C.C. 
Tepn., 4 P.Cas.No.1,954. 

12 C.J. p 1013 note 70. 

31. U.S.—^Louisiana v. New Orleans, 
La., 3 S.Ct 211, 109 U.S. 286, 27 
L.Ed. 936. 

Tex.—Sherman v. Langham, 40 S.W. 
140, 42 S.W. 961, 92 Tex. 18, 39 L. 
RA 268. 

12 CJ. p 1018 note 71. 

32. IlL—^People V. Board of Educa¬ 
tion of School Dist No. 86, 182 N. 
E. 383, 849 IlL 29L 

33. U.S.-^Rorick v. Board of Com’rs 
of Everglades Drainage Dist, D.C. 
Fla., 67 F.2d 1048. 

Moore v. Otis, ClCLAOkL, 276 F. 
747. .. . ■ 

Ala.—^Pirst Nat Bank of Abbeville v. 
Terry, Briggs & Co., 83 So. 170, 203 
Ala. 401. . . 

Ark.—City of Little Bock v. Commu¬ 
nity Chest of Greater Little Rook, 
163 S.W.2d 522, 204 Ark. 662, 142 
AL.R. 1072. 

.Mont—State ex .reL Mulott v. Cas¬ 
cade County, 22 P.2d 811, 94 Mont 
884. 

N.J.—^Phelps V. Borough of Fort Lee, 
138 A. 689, 14 N.J.Misc. 895, af¬ 
firmed 191 A 836, 118 N.J.Law 181. 
Ohlo.-HState ex rel. City of Youngs^ 
, town V. Jones, 24 N.B.2d 442, X86 
Ohio St 130. 

Pa.—Clark v. City of Philaidelphia, 
196 A Sj8.4, 828 Pa. 621. / . 

S.C.—^Martin v. Saye, 146 S.E. 186, 
147 S.C. 438. 

12 C. J. p 1018 note 72. ’ 

iui 


34. Fla.—^Pllnt v. Duval County, 170 
So. 687, 126 Fla. 18. 

35. Cal.—Sutter Basin Corp. v. 

Brown, 263 P.2d 649, 40 CaL2d 235, 
certiorari denied Brown v. Sutter 
Basin Corp., 74 S.Ct 71. 

Tex.—City of Aransas Pass v. Keel¬ 
ing, 247 S.W. 818, 112 Tex. 339. 

12 C.J. p 1014 note 73. 

Postponing creation 
Where, under the law in force at 
the time notes were issued and sold, 
the proceeds of the sale of delin¬ 
quent tax lands were to constitute a 
sinking fund to retire the outstand¬ 
ing notes to the payment of which 
the proceeds were pledged, a subse¬ 
quent statute postponing the sale of 
such delinquent tax lands until after 
the time to which such obligations 
could be legally continued changes 
the contract of the noteholders, and 
impairs the obligatipn of their con¬ 
tract within the meaning of the con¬ 
stitution. 

Mich.—Thompson v. Auditor General, 
247 N.W. 860, 261 Mich. 624. 

Ck>llectioii of tolls 
Collection of i^easonable tolls for 
benefit of holders of bridge bonds 
was held contractually secured ob¬ 
ligation which could not be impaired 
by statute authorizing election to de¬ 
termine .whether toll bridge should 
thereafter be operated as free bridge, 
aa long as bonds remained unpaid,^ 
unless payment of bonds and inter¬ 
est was secured by fund set aside 
for bpndhplders*. sole .benefit, 

Fla.—Diival County r. Jenning^ 164 
So. 866, 121 Fla. 684. 
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use of such funds for other purposes will be held 
hot to authorize such use to the prejudice of the 
bondholders^^® : .. . 

The rights of creditors under one bond issue of 
a municipality are not^ however, impaired by an act 
authorizing a subsequent issue of bonds, even though 
both are to be paid out of the same fund,®^ and the 
second issue may even be made a first charge' on 
the fund if the act authorizing the first issue made 
no appropriation of the fund for its pasmient,®® but 
a statute authorizing issuance, of new bonds ^perior 
in obligation and privilege to outstanding bonds is 
unconstitutional where the statute under which the 
latter were issued authorizes additional bonds mere¬ 
ly of equal dignity.®® 

An act validatmg void yrarrants which does not 
relate back to the time of their issue or give them 
priority over other obligations incurred prior to the 
validating act is not unconstitutional.^® Statutory 
provisions forbidding creation of city’s liability for 
wrongful diversion of funds applicable to payment 
of .bonds do not impair, the holder’s rights, where 
such statutes were in force at the time the bonds 
were issued.^^ 

sa. tJ.S.—^Rorick v, Boaxd of Com'rs 
of Elverglades DraSnage Dlst., D.C. 

Fla.. 67 F.2d 1048. 

37. "CT.S.—City Debt Liiquidation Bd. 

V. Louisiana, La.. 21 S.Ot. 263. 179 

U. S. 622, 46 L.Bd..-847. 

Bevenae oertifioates 

Fact t]^t second issue of revenue 
certificates for improvements and ex¬ 
tensions of existing municipal elec¬ 
tric plant were by ordinance made of 
equal dignity with first issue, would 
not invalidate second issue where 
revenues of plant were more tha n 
ample to pay interest and principal 
' of both issues, as they should ma¬ 
ture and second issue was for com¬ 
pletion, or further improvement of 
the same project contemplated by 
first issue, 

Fla.—State v. City of Jacksonville, 

179 So. 172, 131 Fla. 163. 

3a N.C.—^Brockenbrough v. Char¬ 
lotte Water Corners.. 46 S.B. 28. 134 
N.C, 1. 

89. U.S.—^Rorick v. Board of Com*rs 
of Everglades Drainage Dist; 'D.C., 

Fla., 27 F.2d 377 ; 

Levy of taxes to pay subsequent is¬ 
sue see supra f 312 b, ’ ' 

40b Wash.—State v. Dorsey^ 62 P. 

1065, 19 Wash., 120. . i = 

41. U.S.—Life &. diusualty Ins. Co. 

V. City of Florala, Ala., C.C.A.A1A, 

63 F.2d 186, certiorari denied 64 S. 

Ct * 9 ; 290 TT-S. u6, is LiEtl 649. 

42. U.S.—Oshkosh Waterworks Cp. 


d. Impost Cemditions Precedeat to Faymeat 
of Debt 

Subsequent imposition of unreasonable conditions 
precedent to the enforcement of contractual rights im¬ 
pairs the obligation of the contract. 

While reasonable conditions precedent may be im¬ 
posed on creditors demanding payment of their 
debts from municipalities,^® an act which attempts 
to impose unreasonable conditions precedent on the 
enforcement of rights, to which creditors are enti¬ 
tled under the statutes authorizing the debts to be 
incurred, constitutes an impairment of the rights of 
creditors and is void.^® 

3 . Change in Organization or Territory of Mu¬ 
nicipality 

It is within the power of the legislaturs to change 
the organization or government of municipal corpora¬ 
tions, provided it doss not Impair the obligation of ex¬ 
isting contracts. 

Notwithstanding any contracts they may have 
entered into with private individuals, it is within the 
power of the legislature to change the organization 
or government of municipal corporations,^^ and 

NVC.—Coble V. Board of Corners of 
Guilford County, 114 S.B. 487, 184 
N.C. 342. 

(2) Act providing for creation of 
new special school-taxing district in 
township containing existing dis¬ 
tricts. which had issued bonds, and 
for the retention of the taxes voted 
in the existing taxing districts to 
pay' the interest ofi. the bonds out¬ 
standing, or to retire them. 

N.C.—^Plott V. Board of Corners of 

Haywood County. 121 S.B. 190, 187 
N.a 126. 

(3) Act providing that territory of 
former municipality remain special 
district for purpose of paying debt. 
Mont.—State v, Cooney, 225 P. 1007, 

70 Mont. 866. 

(4) Statute reducing area of dis¬ 
trict but leaving area which would 
raise sufficient tax to satisfy claims. 
Tex.—El Dorado Independent School 

Dist. V. Tisdale, Oom.App., 3 S. 
W.2d 420. 

(5) Act p^vldlng that disconnec¬ 
tion of land did not exempt, it from 
taxation for any bonded indebtedness 
contracted .by toe city prior to filing 
of petition for disconnection. 

Ill.—Geweke v. -Village of Niles, 14 

. N:E.2d 482, 868 UL 463. 

(6) Special act creating road dis¬ 
trict embracing two former districts 
although statute existing at time of 
issuance of rbonds of old- districts 
prohibited overlapping of districts, 
where special- act provided that ter¬ 
ritory withjn hew fiisteict shotUd not 


V. Oshkosh, Wis., 23 S.Ct. 284^ 187 
U.S. 437, 47 L.Ed. 249. 

12 a J. p 1014 note- 77. 

43. Fla—State ex feL Melton v. 
Board of Public Instruction for 
Dade Coitoty, 191 So. 27, 140 Fla 
31. 

Miss.—Priestly v. Watkins, 62 Misa 
798. 

12 C.J. p 1014 note 78. 

44.. Ark.—Krause • v.. Thompson. 211 
S.W. 926, 138 Ark. 671; 

Cal.—Corpus Jnxls cited in Williams 
v. City of Stockton. 236 P. 986, 990, 

.: 196 Cal. 743. 

Ga—Davidson. V. Town of Kirkwood, 
110 S.E. 154^ 162 Ga. 357- 
Idaho.—^In re Segregation of School 
Dlst. No. 46 from Rural High 
,S<?hool Dist N 0 . .I, 200 P. 140, 84 
Idaho 231—In re Segregation of 
, School Dist No. 37. from Rural 
J BUgh School Dist No. 1, 200 P. 140, 
V '34 Idteho 280—In re SegrOgatibn of 
^ School Dist Nbw 58 from Rural 
High-School Diet No.-1, 200 P. 188,- 
84 Idaho 222. 

N.D.—Sltte V. Paulson, 216 N.W. 844, 
66, n:d. 146. ' 

Texl-^ity of Felly v. Harris County 
/Water Control & Imp. Dist, No. 7, 
198 S.W.2d 460, 146^ Tex. 443. 
12C.J,p 1014 note'79; ' 

'Aots 's&egnarding creditors’ irights 
^ (1) Act providing for the payment 

,by, the ne^wly created district of the 
' indebtedness, bonded . afid.. otherwise, 
of the old district 

Ga—Hines v. Etheridge, '142 S.El, 118, 
.ri78.Ga'870.. ' . . . 
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«ven to abolish them entirely, but it may not im¬ 
pair the obligation of existing contracts,^® or de¬ 
prive creditors of a municipality of their right to 
subject to the payment of their debts property 
owned by it in its private capacity.^*^ The obligation 
of a municipal corporation on its existing debts is 
in no wise affected by the detachment of territory 
from it,^* and the detached area remains liable for 
its proportionate share of such indebtedness^^ even 


16 c.j.a 

though it has been attached to another municipal 
corporation,50 so th^t in accordance with the general 
rule stated in Municipal G)rporations § 95, with 
respect to the question of impairment of contract 
obligation, on the incorporation of a new mu¬ 
nicipality including substantially the same territory 
or inhabitants as the old, the obligations of the old 
devolve on the new.51 The disconnecting of lands 
from a municipality does not impair the contract 


be burdened with debt In excess of 
constitutional limitation. 

Tex,—San Antonio & A. P. Ry. Co. 

V, State, 95 S.W.2d 680, 128 Tex. 83. 
TraiLsf er of pupils and tax 
The power of the legislature to 
transfer children of a resident of one 
school district to another, and to 
provide for the transfer of the tax¬ 
es, is plenary, and cannot be ques- 
-Uoned on the ground that it would 
work an impairment of the obliga¬ 
tion of a contract, merely because 
the district from which the transfer 
was made was at the time indebted, 
there being nothing to show that its 
financial ability would be impaired to 
the extent of endangering security of 
bondholders. 

Ark.—Ancient Order of United Work¬ 
men V. Paragould Special School 
Uist. No. 1, 222 aw. 868, 143 Ark. 
493. 

45. Colo.—^Alpha Corp. v. Denver- 
Qreeley Valley Irr. Bist, 182 P.2d 
448, 110 Colo. 179. 

Bla.—State ex reL Garrett v. White¬ 
hurst 165 So. 691, 122 Fla. 484, 
rehearing denied 168 So. 580, 124 
Fla. 434. 

N.D.—Sltte V. Paulson, 216 N.W. 844, 
56 N.D. 146. 

12 CJ. p 1014 note 79. 

. ^While the contracts of such cor* 
poratlons cannot be Impaired, the 
authority to make such contracts 
does not involve an agreement that 
the municipality or its particular of¬ 
fices shall continue to exist Stone 
V. Charlestown, 114 Mass. 214, 223.’* 
Mass.—In re Opinions of the Jus¬ 
tices, 199 N’.Sj. 588, 545, 298 Idass. 
589. 

Providing substantial equivalent 
Act abolishing poor districts of 
cities and vesting cities with prop¬ 
erty of such districts, and tx^sfer- 
rlng districts* obligations to cities 
was not Invalid, since the act pro¬ 
vided a substantial equivalent for the 
obligations of the extinguished dis¬ 
trict. , 

Pa.—^Managers for Relief and Bm- 
ployment of Poor of Germantown 
Tp. V. Witkin, 196 A. 837, 329 Pa. 
81. 

46. CaL—Corpus Juris oited in 
WUliama v. City of Stockton, 286 
P. $86. 990, 196 CaL 743. 

Colo^—^Michigan Trust Co. v. Otero 
Irr. Dist, 232 P. 916, 76 Colo. 441. 


Fla.—Humphreys v. State, 146 So. 
858, 108 Fla. 92. 

N.D.—Sitte V. Paulson. 216 N.W. 844, 
56 N.D. 146. 

12 aj. p 1014 note 80. 

Da facto municipal corporation 

State, by dissolution of de facto 
municipal corporation, cannot impair 
obligations of municipality on war¬ 
rants previously issued. 

U.S.—^Branch v. City of Sour Lake, D. 
C.Tex., 9 P.2di971, affirmed, C.C.A., 
City of Sour.Liafce v. Branch; 6 F. 
2d 365, certiorari denied 46 S.Ct. 
24, 269 U.S. 665, 70 L..Bd. 414. 
Statutes held void 

(1) Statute detaching material por¬ 
tions of territory from original school 
district. 

Ark.—Chicago Title & Trust Co. v. 
Hagler Special School Dist., 12 S.W. 
2d 881, 178 Ark. 448. 

<2) Statute excluding from a road 
improvement district half of the 
lands originally embraced therein. 
Ark.—^Bacon v. Road Improvement 
Dist No. 1 of Howard County, 248 
S.W. 267, 167 Ark. 309. 

(8) Statute amending Levee Act so 
as to permit abolition of drainage 
districts. 

Ill,—^Deneen v. Deneen, 127 N.B. 700, 
298 Ill. 464. 

(4) Statute transferring property 
of school district to new district 
without providing legal means for 
payment of old district’s debts. 1 
Tex.—^Bums v. Dilley County Line 

Independent S<^ool Dist., Com*App., 
295 S.W. 1091. 

(5) Statute providing that, where 
part of school district is annexed to 
city district, remaining portion shall 
be liable for bonds previously issued. 
Mich.—^Board of Bducatlon of City of 

Lincoln Park v. Board of Bducation 
of City of Detroit, 222 N.W. 768, 246 
Mich. 411. 

(6) Statute making a vote of tax- 
paying voters neoesscury to the as¬ 
sumption by a new municipality of a 
debt of its predecessor, which has 
been abolished, where a liability ex¬ 
isted without such vote before the 
statute. 

N.C.—Smith-Courtney Co. v. Board of 
Road Com’rs of Hertford County, 
168 S.B. 448, 182 N.C. 149. 

47- U.S.—^Meriwether v. Garrett, 
Tenn., 102 U.S. 472, 26 L.Bd, 197. 
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N.C.—Wallace v. Sharon Tp., 84 N.C. 
164. 

4& N.J.—^Flemington Bd. of Educa¬ 
tion V. State Bd. of Education, 81 
A. 163, 81 N.J.Law 211. 
Bequlremeut of ministerial duty 
proper 

Act requiring that on changing 
boundary of school district having 
bonded indebtedness, board of direc¬ 
tors of original district and of dis¬ 
trict into which detached portion of 
original district was incorporated 
shall meet jointly to compute 
amount of tax to be extended to de¬ 
tached portion to pay Its share of 
the bonded indebtedness of the orig¬ 
inal district, is not unconstitutional 
as impairing the obligation of con¬ 
tracts, as the act requires the per¬ 
formance of ministerial duties only 
and gives the joint board no discre¬ 
tion as to levying the taxes or the 
amount of such levy. 

III.—People V. Elliott, 150 NE. 703, 
320 Ill. 152. 

Statute apportioning the debts 
among the new corporations formed 
out of the old is invalid with respect 
to the rights of creditors of the old. 
Fla.—Sholtz V. State ex rel. Winters, 
163 So. 710, 121 Fla. 278—Hum¬ 
phreys V. State, 146 So. 858, 108 Fla. 
92. 

49- Tex.—Tisdale v. Eldorado Inde¬ 
pendent School Dist., Civ.App., 287 
S.W. 147, affirmed El Dorado Inde¬ 
pendent School Dist. V. Tisdale, 
Com.App., 3 S.W.2d 420. 

50- S.C.—Walpole v- Wall, 149 S.B. 
760, 163 S.a 106. 

5L N.C.—Smith-Courtney Co. v. 

Board of Road Com'rs of Hertford 
County, 108 S.B. 448, 182 N.C 149. 
12 CJ. p 1014 note 88. 

Statute held vaUd 
Statute creating school district, 
vesting in the trustees of such dis¬ 
trict all school property, provided 
that such trustees shall proceed ac¬ 
cording to law for the assumption by 
the district of its pro rata share of 
all outstanding bonded indebtedness 
of school districts or parts of school 
districts included in the territory of 
the district. 

Tex.—Gerh^dt v. Torktown Inde¬ 
pendent School Dist., ClvJ^pp., 262 
S.W. 197. 
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of one who became a creditor of the municipality 
when a statute authorizing the detachment of such 
territory was in force,®^ 

f, Eimiedies against Municipality 

Although mere changes In the form of the means 
of enforcement of municipal obligations may be valid, 
if such remedies are changed a substantial equivalent 
must be provided. 

The remedies for the enforcement of municipal 
obligations, which existed when the contract was 
made, must be left unimpaired by the legislature, 
or, if they are changed, a substantial equivalent must 
be provided.53 Mere changes in the form of a 
provision for the means of enforcement or pa 3 rment 
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may be valid,but changes which impair substan¬ 
tially the enforcement of creditors’ rights are un- 
constitutional,®5 whether or not designed to op¬ 
erate as an impairment.®® If, however, a particular 
form of proceeding is prohibited, and another is 
left or is provided which affords an effective and 
reasonable mode of enforcing the right, the obliga¬ 
tion of the contract is not impaired,®^ and, further¬ 
more, even substantial changes in the remedy are 
valid if made in proper exercise of the police pow¬ 
er.®® Preference will be given to that construction 
of a statute by which no substantial interference 
with the rights of creditors would result from 
its enforcement.®® It has been held that statutes 


52. IT.S.—^McCombs V. West, C.C.A- 
Fla., 155 F.2d 601. 

Neb.—^Hustead v. Vlllasre of Phillips, 
267 N.W. 919, 181 Neb. 303—Hardin 
V. Pavlat, 266 N.W. 687, 130 Neb. 
829. 

63. N.J.—^Hourlgan v. North Ber¬ 
gen Tp., 172 A. 198, 785, 118 N.J. 
Law 143. 

64. XT.S.—^Louisiana ▼. New Or¬ 
leans. La., 102 U.S. 208, 26 L.Fd. 
132. 

Drainage Dist. No. 2 of Critten¬ 
den County, Ark., v. Mercantile- 
Commerce Bank & Trust Co., of 
St. Louis, Mo., aaAAjk., 69 F.2d 
188, certiorari denied Mercantile- 
Commerce Bank & Trust Co. of St. 
Louis, Mo. V, Drainage Dlst No. 2 
of Crittenden County, Ark., 55 S. 
Ct. 77, 293 U.S. 666, 79 L.Bd. 665. 
Ark.—Watson v, Barnett, 88 S.W.2d 
811, 191 Ark. 990—^Dickinson v. 
Mingea, 88 S.W.2d 807, 191 Ark. 
946—Sparling v. Refunding Board, 
71 S.W.2d 182, 189 Ark. 189. 

Cal.—^Rand v. Bossen, 162 P.2d 457, 
27 Cal.2d 61. 

Colo.—In re Special Assessments for 
Paving Dist No. 8, in City of 
Golden, 95 P.2d 806, 105 Colo. 158. 
N.J.—^Hourigan v. North Bergen Tp., 
172 A. 193, 785, 118 N.J.Law 143. 
Utah.—Salter v. Nelson. 89 P.2d 1061, 
85 Utah 460. 

12 C.J. p 1014 note 85. 

Frooednre for oomposltLoii of in¬ 
debtedness 

U.S.—^Masbn v. Banta Carbona Irr. 
Dist. C.C.A.Cal., 149 F.2d 49, cer¬ 
tiorari denied 66 S.Ct 98, 826 U.S. 
757, 90 L.Bd. 455, rehearing de¬ 
nied 66 S.Ct 166, 826 U.S. 808, 90 
L.Bd. 498. 

Beoovery of taxes 

(1) Where statute permitted re¬ 
covery for taxes paid under mistake, 
within six years £rom date of pay¬ 
ment amendment changing period 
for recovery to one year was not 
unconstitutional as impairing ob¬ 
ligation of contract since levy of j 

16 C. J.S.—86 


tax does not involve element of con¬ 
tract as regards validity of statuta 
Ala.—^First Nat Bank v. Jackson 
County, 150 So. 690, 227 Ala. 448. 
(2) So landowners were not de¬ 
prived of any contractual right by 
being deprived, by amendment of 
their statutory right to credit for 
payments made where a reclamation 
district assessment is adjudged in¬ 
valid, and hence the amendment was 
not unconstitutional 
Cai.—Spurrier v. Neumiller, 174 P. 

838, 87 Cal.App. 688. 

Change in remedies as affecting vest¬ 
ed rights generally see supra §S 
256-273. 

55. U.S.—W. B. Worthen Co. ex 
rel. Board of Com*rs of Street 
Improvement Dist No. 513 of Lit¬ 
tle Rock, Ark., v. Kavanaugh, Ark.. 
56 S.Ct 555, 295 U.S. 56, 79 L.Bd. 
1298, 97 AL.R. 905. 

Borough of Port Lee, N. J. v. 
United States ex rel. Barker, C. 
C.AN.J., 104 F.2d 275, certiorari 
dismissed Borough of Fort Lee v. 
U. S. ex reL Barker, 60 S.Ct 136, 
808 U.S. 629, 84 LuBd. 525—U. S. 
ex rel. Stayton v. Paschall, D.C. 
Ark., 9 P.2d 109, error dismissed, 
C.C.A., U. S. ex rel. Slayton v. Pas¬ 
chall, 17 P.2d 1021. 

Ala.—^Rhodes v. Marengo County 
Bank, 88 So. 850, 205 Ala. 667. 

Cal.—^Meriwether Inv. Co. v. Lamp- 
ton. 63 P.2d 147, 4 Cal.2d 697. 
Colo.—^In re Special Assessments for 
Paving Dist No, 8, in City of Gol¬ 
den, 95 P.2d 806, 105 Colo. 158. 
Fla.—City of Port Lauderdale v. 
State ex reL Blston Bank & Trust 
Co., 169 So. 584, 125 Fla. 89—State 
ex rel. Payson v. Chillingworth, 
165 So. 264, 122 Fla. 339—State ex 
reL Buckwalter v. City of Lake¬ 
land, 150 So. 508, 112 Fla. 200, 90 
A.L.R. 704, followed in State ex 
rel: Sovereign Camp, W. O. W., v. 
Halifax Hospital Dist, 150 So. 517, 
112 Fla. 223 and Overstreet v. 
State ex rel. Carpenter, 155 So. 
926, 116 Fla- 161—^Humphreys v. 
State, 145 So. 858, 108 Fla. 92. 
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[ Me.—Watervllle Realty Corporation 
I V. City of Bastport 8 A.2d 898, 186 
Me. 809. 

Mich.—Thompson v. Auditor Gener¬ 
al, 247 N.W. 360. 261 Mich. 624. 
N.C.—Smith-Courtney Co. v. Board 
of Road Com’rs of Hertford Coun¬ 
ty, 108 S.E. 443, 182 N.C. 149. 

Pa.—^Duane v. City of Philadelphia, 
185 A. 401, 822 Pa. 33. 

Utah.—Salter v. Nelson, 89 P.2d 
1061, 86 Utah 460. 

Wis.—^In re Cranberry Creek Drain¬ 
age Dist, 231 N.W. 688, 202 Wis. 
64, 86 A.L.H. 242. 

12 C.J. p 1015 note 86. 

Purported trust agreement, in so 
far as it attempts to affect bond¬ 
holder's right to coerce payment pf 
his bonds from funds which had 
been raised by taxation for such 
purpose, is invalid. 

Fla.—State ex rel. Simmons v. Har¬ 
ris, 161 So. 874, 119 Fla. 875. 
Bestralnli^r state officials 
Members of the state municipal 
finance commission would be restrain¬ 
ed from functioning in borough to 
extent that functioning might be in¬ 
consistent With right of owner and 
holder of judgment on bonds against 
board of education of the borough 
to enforce its execution in accord¬ 
ance with laws existing in state at 
time of issuance and sale of bonds. 
U.S.—Sovereign Camp, W. O. W., v. 
Wilents, D.C.N.J., 23 P.Supp. 28, 
appeal dismissed 69 S.Ct. 709, 806 

U. S. 678, 88 L.Ed. 994. 

66. BTa.—City of Fort Lauderdale 

V. State ex rel. Blston Bank & 
Trust Co., 169 So. 584, 126 Fla 89. 

67. U.S.—^Meyer v. City of Bufaula, 
aaA.Okl., 164 F.2d 943. 

N.J.—^Hourigan v. North Bergen Tp., 
172 A. 193, 786, 113 N.J.Law 148. 
Utah.—Salt Lake Blectric Supply Co. 
V. West, 182 P. 215, 54 Utah 564. 

68. . N.J.^Hourigan v. North Ber^ 
gen Tp., 172 A. 198, 785, 118 N.J. 
Law 148. 

69*: Tex.—Norton v. Tom Green 
County, Civ.App., 182 B-W.2d 849, 
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establishing ‘ reasonable limitation periods where 
none had existed are. not invalid as impairing the 
obligation of eontracts.69*5 a statute providing 
that, if the municipality fails to enforce a lien on 
special assessments, holders of bonds secured there- 


16 e. j.s. 

by may do so in the manner provided for foreclosure 
of mortgages on realty, is remedial in nature and 
does not impair the obligation of the contract, and 
hence is applicable to bonds issued prior to its en¬ 
actment.®® 


4. Public Offices 


§ 313, In General 

Public. , otnces, even thcugh created or protected by 
the constitution, may be abolfsbed and their incidents 
affected by the adoption of a ' new constitution or of 
an amendment to an existing constitution. 

Even though created or protected by the consti¬ 
tution, public offices,-may be abolished and their in¬ 
cidents affected by the adoption of a new constitu- 
tion®i or of an amendment to an existing constitu- 

tion.®2 

§ 314. Power of Legislature 

The legislature, except where protection is afforded 


by other constitutional provisions, may deal with a 
public office, as distinguished from an employment un¬ 
der a contract, absolutely as it pleases. 

Except in so far as created or protected from in-, 
terference by other constitutional provisions,®® pub¬ 
lic offices confer on their holders no rights that are 
protected by the constitutional prohibition of the 
passing of laws impairing the obligation of con¬ 
tracts.®^ Since they are not grants, contracts, or 
obligations which cannot be impaired by an act of 
the legislature, the legislature may deal with such 
offices absolutely as it pleases,®® and may even abol¬ 
ish them altogether.®® It follows that it may 

65. BCy.—Johnson v. Lafifoon, 77 S. 
W.2d 845, 257 Ky. 156. 

La.—State ex rel. Munsch v. Board 
of ComTs of Port of New Orleans, 
8 So.2d 622, 198 La. 283. 

N.T.—^Lapolla v. Board of Education 
of City of New York. 15 N.T.S.2d 
149, affirmed 16 N.Y.S.2d 721, 258 
App.I>iv. 781, affirmed 26 N.E.2d 
807, 282 N.T. 674. 

Ohio.—State ex rel. Bishop v. Beard 
of Education of Mt Orab Village 
School Dist, Brown County, 40 N. 
E.2d 913, 139 Ohio St 427. 

Pa.—dorpiis Juris oited in Visor v. 

Waters, 182 A. 241, 246, 320 Pa. 406. 
Wis.—^State ex rel. McKenna v. Dis¬ 
trict No. 8 of Town of Milwaukee, 
10 N.W.2d 165, 243 Wis. 824, 147 
A.L.H. 290—Morgan v. Potter, 298 
N.W. 768, 238 Wis. 246, certiorari 
denied 62 S.Ct 136, 314 U.S. 673, 
86 L.Ed. 538—^Morrison v. Board 
of Education of City of West Allis, 
297 N.W. 883, 237 Wis. 483. 

12 C.J. p 1017 note 24. 

66 . U.S.—Wetzel v. McNutt L.C. 

Ind., 4 P.Supp. 233. * ' 

Ala.—^Bypd v. State ex reL Colguett 
102 So. 223, 212 Ala. 266. 

Ark.—^Landers v. Murphy, 278 S.W. 

362, 169 Ark. 116. ' ‘ 

Ind.—^Rogers v. Calumet Nat Bank 
of Hammond, 12 N.B.2d 261, 213 
In<L 676. 

Ky.—^Howard v. Saylor, 204 S,W.2d 
815, 305 Ky. 504—^Holt v. Clements, 
97 S.W.2d. 397, 266 . Ky. .646. 
La.-^tate ex reL Munsch v.* Board 
of Corners of Port of New Orleans, 

3 So.2d 622, 198 La.. 283. 
Pa.-^Managers. for Relief and- Em¬ 
ployment of-Boor of Germantown 
; Tp. V, Witkin, 196 A. 837—Ocrpiw 


error refused, certiorari denied 65 
S.Ct 1200, 325 tr.S:. ‘861. 89 L.Ed. 
1982. 

Wash.—^Townsend Gas, etc., Co. v. 

Hill, 64 P. 778, 24 Wash. 469. 
69^ Cal.—Rand v. Bossen, 162 P. 
2d 457, 27 Cal.2d 61. 

Ritter v. Franklin, 128 P.2d 866, 
60 CaLApp.24 844. 

Okl.—Shanks v. Blaine’s Heirs, 206 
P.2d 978, 201 Okl. 860^Baccus v. 
Pankratz, 194 P:2d 880, 200 Okl. 
390—^Baccus v. Banks, ^192 P.2d 
683, 199 Okl. 647, appeal dismissed 
Reeder v. Banks, 68 S.Ct 743; 383 
TJ.S.' 868, 92 LEd. 1138, rehearing 
denied 63 S.Ct 911, 338 U.S. 883, 92 
L.Bd. 1158r—City, of Bristow, ex 
reL Hedges v. Groom, 161 P.2d 986, 
194 Okl. '384, 

60- U.S.—Gray V. City of Santa F4, 
D.C.N.M., 16 F.Supp. 1074, modi¬ 
fied on other grounds, C.C.A.,- 89 
F.2d 406. 

6L Pa.—^French V. Commonwealth, 
78 Pa. 339. 

12 C.J. p 1016 note 20, p' 1019 note 
89 [f] (i). 

Contra In re Gibbes, 1 Besauss;Ea.» 

S.C.v’’687. - 

68. Ala.—^Downs v. City of Birmlng^ 
haih, 198 So. 2h, . 240 Ala. lli.' • 
CaL—M^eUb v. Superior Court in 
and for Los Angelas County, 261 
R 476, 202 Cal. 400. r: 

La.—Guillory - JonOs," 1 So.2d -' 65, 

. 19l7 La. :165.: ^ 

12 a J. p 1017 note 21. 

63. Aia.—White v. States 26 SC. *343, 
128' Ala:''677. ’' - '• < 

SK3.—Hays v. Harley,"! Min'267. ' 
12- ax p 1017 note 22, p 1019 note 
29 [f] (1). ‘ : 

JBuployee. 4s not within the pur^ 
vteina bf. AuconstitutiCnal ^ provision 


prohibiting change of official salary 
during the term of an official incum¬ 
bent. 

Ohio.—Ward v. Toledo Bd. of Educa^ 
tion, 21 OhioCir.Ct 699, 11 Ohio 
Cir.Dec. 671. 

64. U.S.—^Dodge V. Board of Educa¬ 
tion of City of Chicago, Ill., 68 
S.Ct 98, 302 U.S. 74, 82 L.Bd. 57— 
State of Mississippi, for Use of 
Robertson v. Miller, Miss., 48 S. 
Ct 266, 276 U.S. 174, 72 L.Ed. 617. 
Ala.—City of Birmingham v. Penuel, 
'6 So.2d 723, 242 Ala. 167. 

ALTk,—Gentry v. Harrison, 110 S.W. 
2d 497, 194 Ark. 916—^Humphrey v. 
Wyatt, 67 s:w.2d 209, 188 Ark. 676. 
Cal.—^Risley v. Board of Civil Serv¬ 
ice Com’rs of City of Los Angeles, 
140 P,2d 167, 60 CalvApp.2d 32. 
La,—State ex rel. Munsch v. Board 
of ComTs of Port of New Orleans, 
3 So.2d 622, i98 La- 283—Guillory 
V. Jones, 1 Sb.2d 66, ,197 La. 165. 
K.J.—^Turner v. Passaic Pension 
Commission, 163 A. 282, 10 N.J. 
Misc. 1270, 112 N.J.Law 476. 
N.Y.—rStojows^ V. Bahque de France) 
61 N.E.2d 414,;294 N.Y. 136.. 

Rft.—Gorpvui Jnris dted in Visor v. 

Waters,,182 A 241, 246, 320 Pa. 406. 
S.a —^Plowden V. /Beattie, 193 S.B. 
651,186 8.0.229,,. 

Wis.—State, ex reU McKenna v. Dis¬ 
trict No.-18'^ of Town of Milwaukee, 
.10 N.W.2d 165, 243 Wis.. 824, 147 
AL.R. 290-r+-Morgan v. Potter, 298 
N.W. 768, -238 ■ Wls. 246, certiorari 
-denied 62 S.Ct. 136, 314 U.S. 673, 
B6. L.Ed. .538^MoiTisonf v, 'Board 
’ of-Education of City of West Allis, 

: 297 N.W^ 388, 237 Wis. 488. 

12 aX p 1017 note 28. 

Legislative control' of ^municipal - of¬ 
ficers generally seC supra ^'S 306. 
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tions for holding .ofl&ce,72. and- crfeate new disquali¬ 
fications,78 new.causes for removal from offices al¬ 
ready existk^,7.f and new tribunals: or modes of 
procedure to try title to oflSce or removal there¬ 
from ;75 may establish a civil service system ;76 


Jlixls cited In Visor v. Waters, 182 
A. 241, 246, 220 Pa. 406. 

12 C.J. p 1017 note 24. 

67. U.S.—^DodsTe v. Board of Edu¬ 
cation of City of Chicago, Ill., 68 
S.Ct. 98, 802 U.S. 74, 82 L.Ed. 57. 

Cal.—^Taylor v. Board of Education 
of City of San Diego, 89 P.2d 148, 

' 81 Cal.App.2d 734. 

Pa.—Corpus Juris cited lu Visor v. 
Waters, 182 A. 241, 246, 320 Pa. 
406. 

McCabe v. Hanover Tp. Bchool 
Dist., 68 Pa.Dlst. & Co. 659. 

. II.I.—Gorham v, Boblnson, 186 A. 
832, 67 R.I. 1. 

Utah.^Oorpus Juris Secundum cited 
in State ex Tel. Hammond v. Max- 
field, 132 P.2d 660, 66^, 103 Utah 1. 

W is.—State ex rel. McKenna v. Dis¬ 
trict ITo. 8 of Town of Milwaukee, 
10 N.W.2d 156, 243 Wis. 324, 147 
Al.L.R. 290—^Morgan v. Potter, 298 

■ N.W. -763, 288 Wis. 240, certidrarl 
denied 62 S.Ct. 136, 314 U.S. 673, 
86 LvEd. 638—^Morrison v. Board 
of Education of City of West Allis, 
.297' N.W. 388, 237 Wis. 433. 

. 12 C.J. p 1018 note 25. ... 

68 . Cal.—^In re Bulger, 46 Cal. 653. 

Pa.—Corpus Juris cited in Visor v. 

Waters, 182 A. 241, 246, 320 Psu 406. 

69. Ala.—City of iSirmingham v. 
Penuel, 6 So.2d 723, 242 Alau 167. 

Ind.—State v. Morris, 165 N.E. 198, 
199 Ind. 78. 

Pa.—Corpus Jnsris cited in Visor v. 
W;aters, 182 A 241, 246, 320 PaL 406 
—Corpus Juris cited in Common¬ 
wealth ex rel. School Dist of City 
of Bethlehem v. Tice, 128 A 606, 
607, 282 Pa. 696. 

Wyo.—Corpus Juris dted in In re 
Gillette Daily Journal. 11 P.2d 266, 
268, 44 Wyo. 226, supplemental 
opinion 17 P.2d 666, 46 Wyo. 173. 

12 C.J. p 1018 note 27. 

70. Ky.—Shanks V. Howes, 283 S. 
W. 966, 214 Ky. 613. 

La.—State ex rel. Munsch v. Board 
of Corners of Port of New Orleans, 
3 So.2d 622, 198 La. 283. 

N.T.-^Bockwell v. Board of Educa¬ 
tion of City of Elmira, 210 N.Y.S. 
682, h 126 Miso. 136, reversed on 
other grounds 212 N.Y.Sl 281, 2A4 
App.Div. 431. 

Pa.-^orpus Juris d'ted in Visor v. 
Waters. 182 A 241, 246, 320 Pai 406. 

Wis.—State ex rel. McKenna v. Dis¬ 
trict Na 3 of Town of Milwaukee, 
10 N.W.2d 466,-243 Wis. 324, 147 
AL.R. 290. . 

12 C.J. p 1018 note 28* . v 


U.S.—^Dodge V. Board of Educa¬ 
tion of City, of Chicago, Ill., 58 S. 
Ct 98, 302 U.S. T4, 82 L.Bd. 67. 
Aula.—City Birmingham v. Penuel, 

6 So.2d 723, 242 Ala. 167—Downs 
V. City of Birmingham, 198 So. 
231, 240 Ada. 177-^tate'Docks Com¬ 
mission V. State ex rel. Jones, 160 
SOp 637, 227 Ala. 621. 

La.—State ex rel. Munsch v. Board 
of Comers of Port of New Orleans, 
3 S0.2d 622, 198 La. • 288. 

Pa,—Walsh v. School Dist of PhU- 
adelphia, 22 A2ti 909, 343 Pa. 178, 
certiorari denied '62 S.Ct* 916, 315 

U. S. '8.23, 86. L.Bd. 1219... 

Pa,—Corpus Juris dted in Visor v. 

W;aiers, 182 A *241, 246, 320 Pa. 406. 
S.C.—Plowden v. Beattie, 193 Sjai. 

661, 186 S.a 229. - 

Wis.—State ex reL McKenna v. Dis¬ 
trict Na 8 of' Town of Milwaukee, 
10 N.W.2d 156. .248 Wis. 324, .147 

AL. R. 290—^Morrison v. Board of 
Education of City of West Alls, 
297 N.W. 883;“237.Wis. 483. 

12 &J, p 1019 note 29. 

County engineer appointed by board 
of coimty commissioners of county 
under authority of statute was held 
a public officer whose salary, as 
agreed, on by board, could be reduc¬ 
ed by subsequent legislative act 
without impairing obligation of con¬ 
tract,. . 

Kan.—^Miller v. - Board of Corners of 
. Ottawa County. 71 P.2d 875, 146 
Kan. 481. 

Sovereignty of state 
Salari^ of statutory officers can¬ 
not be made matters of contract be¬ 
yond legislative control so far As 
affected by contract impairment 
clause of federal and state constitu¬ 
tions, as legislature cannot contract 
away state’s sovereignty over agen¬ 
cies created by it. 

Aa.—^Hard v. State ex reL Baker, 
464 So. 77, 228 Ala* 617, 

AboUshhiig or chiu^ring fee system 

(1) Statute fixing ths salary of an 
officer and abolishing the fee system 
theretofore existing does not violate 
the constitution A provision,.-. j 
.Ga,—Wall V. M.orris, 101 S.E. 683,. 149 

Ga. 632. 

12 C.J. p 1019 note 28-[b], 

(2) The staters right to relinquish 

or change^ an inchoate right to fees 
payable to sheriff or other govern^ 
mental officer or to dVil subdivision 
of state :x-cannot be challenged On 
ground that It impairs obligation, 
of contract. ■ ' ' 

N.Y.—Stojowski V. Banque de Prance, 

61 N.K2d“414, 294 N.Y. 136. 
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(3) The 1948 amendment limiting 
sheriff’s poundage fees does not im- 
pAr obligation of contract, as ap¬ 
plied to pending actions in which at¬ 
tachments had been levied prior to 
amendment. 

Stojowskl’Vi Baiique de Prance, 
supra. 

Bequlring full release 6a part pay¬ 
ment 

Statute requiring assessor to give 
release In full upon payment by state 
of one-hAf ita portion of his salary 
construed as reducing the officer’s 
sAaryr does not impair obligation of 
any contract. 

Ark.—^Humphrey v. Wyatt, 67 S.W.2d 
•209, 188.Ark. 676. 

Ooatributioa to retirement fund* 
Requirement of county employees’ 
retirement act- that employees con¬ 
tribute PA*t of salaries to Retirement 
ftmd does not impAr obligations of 
their contracts, since -there is ho 
coriti^t for permanency of em¬ 
ployees’ sAt^fes. 

Pa.—Retlrezhbnt Board of Alegheny 
County v. McGovern, 174 A 400, 
316 Fa. I6i; • 

72. . N.J.—Turner v. Pass Ac Pension 
CommisAon, 163 A 282, 10 N.J. 
Mlsc. 1270, 112 K.J.Law 476. 

79-; Mass.—^Houghton v. School Com- 
' znlttee, of Somerville, 28 N 4 H 2 d 
1.001, 306 Mass^ .642. 

. Utah. 7 —State ex rel. Stain v. Christ¬ 
ensen, p6 P.2d 776, 84 Utah 486. 

12 C.J. p 10i9 note 80. 

74- K a n .—State v. Majors, 16 Kan. 

440. . ■ 

Me.—^Rounds v. Smart, 71 Me. 380. 
N.Y.—People. v. Whitlock, 92 N.Y. 
191. 

, LapolXa V. Board of Edupation 
of City of New YorA i6 N.Y.S.2d 
149, affirmed 16 N.Y.S.2d 721, 268 
App.Div. 781, affirmed 2g N.E.2d 
807, 282 N.Y. 674. 

BefusA to sign waiver, of immunity 
' The removA of public officer, re¬ 
fusing to sign- wAver of immunity 
dgainst subsequent crlminA prose¬ 
cution on being called before grand 
jury to testify concerning conduct of 
his office, pursuant to constitutionA 
provision, involves no imipairment of 
contract right, . . ; _ 

N.T.—Canteline V. McClAlah, 25 N.R 
2d 972, 282 N.T. 1*66. 

7B-’‘"Tex.—Bbnn'er '’v. Belstorlihg, 
Clv.App., 137 S.W. 1164, ‘affirmed 
188 S.W. 671, 10.4 Tex. 432. . 

42 C.,jr.,p 3^019 note 32. . ; ^ 

76. ' Aa.—Yeildihg '-v. State ex • rel. 
Wilkinson, 167 So. 580, 282 Afu 292. 


abridge®^ or extend®* the terms, change the 4u-. 
ties,®* and increase*^® or reduce*^ the compensation 
of persons Aready in office. 

The legislature may Aso set up added qualifica- 

71. 
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may give preference in employment to war vet¬ 
erans may authorize a change in the terms of the 
appointment to ofl5ce;78 and may cure irregularities 
in an election previously held.*^^ 

A distinction must be taken, however, between 
the power of the state to pass laws affecting offi¬ 
cers and its power over contracts made under stat¬ 
utes or ordinances for the performance of profes¬ 
sional or private services for a fixed time at a fixed 
sum, as such contracts of employment are within 


Mass.—Wlchols v. Commissioner of 
Public Welfare, 40 N.B.2d 276, 811 
>Mas8. 125. 

Ohio.—Scofield v. Strain, 61 K.£3.2d 

1012, 142 Ohio St. 290. 

Tenn.—City of Knoxville v. State ex 
reL Hayward, 183 S.W.2d 465, 176 
Tenn. 169. 

77, Mich.—Swantush v. City of De¬ 
troit, 241 N.W, 265, 257 Mich. 889. 

78. N.C.—^Farmers* Banking: & Trust 
Co. of Tarboro v. Edgecombe Coun¬ 
ty, 144 S.E. 519, 196 N.C 48. . 

Ohio.—State ex rel. Bishop v. Board 
of Education of Mt Crab Village 
School Diet., Brown County, 40 N. 
E.2d 918, 139 Ohio St. 427. 

78. Ala.—^Lovejoy v. Beeson, 25 So. 
699, 121 Ala. 606. 

K.H.—rEastman v. McCarten, 45 A. 
1081, 70 N.H. 23. 

SOl Cal.—^Kem v. City of Long 
Beach, 179 P.2d 799, 29 Cal.2d 848. 
Ga.—City of Atlanta v. Anglin, 71 S. 
E.2d 419, 209 Ga. 170, appeal dis¬ 
missed 78 S.Ct. 169, 344 U.S.^ 870, 
97 L.Ed. 676—^Bender v. Anglin, 
60 S.B.2d 756. 207 Ga. 108, certio¬ 
rari denied 71 S.Ct. 126, 840 U.S. 
878, 95 L.Ed. 638. . 

Ky.—Howard v. Saylor, 204 S.W,2d 
816, 305 Ky. 504. 

Mont.—Clarke v. Ireland, 199 P.2d 
965, 122 Mont. 191. 

Pa.—^Pranks' v. County Commission¬ 
ers, 24 Pa.Dist. 833. 

Tex.—Johnson v<. Smith, 246 S.W. 

1013, 112 Tex. 222. 

Wis.—^Morgan v. Potter, 298 N.W. 
768, 238 Wis. 246, certiorari denied 
62 S.Ct. 136, 814 U.S. 678, 86 L. 
Ed. 588—^Morrison v. Board of 
Education of City of West Allis, 
297 N.W. 888, 237 Wis. .483-~State 
V. Board of School Directors of 
City of Milwaukee, 209 N.W. 683, 
190. Wis. 670—State v. Blied, 206 
N.W. 218, 188 Wis. 442. 

12 ax p 1019 note 84—46 aX p 
928 note 94. 

Bight to coatcaot 

Public corporation, as Well as pri¬ 
vate corporation, may, by contract, 
by its . own action, prevent arbitrary 


discharge of one 
ployees. 

Pa.—Visor v. Waters, 182 A- 241, 320 
Pa. 406. 

legislative latent to make ooatmot 
The intention of legislature to 
create contractual obligation by stat¬ 
ute resulting in extinguishment to 
a certain extent of governmental 
powers must clearly and unmistaka¬ 
bly appear, and intention to surren¬ 
der legislative control over matters 
vitally affecting public welfare can¬ 
not be established by mere implica¬ 
tion. 

Or.—Campbell v. Aldrich, 79 P.2d 
257, 169 Or, 208, appeal dismissed 
69 act 87, 805 U.S. 569, 88 LJSd. 
852. 

Police power 

Under Indiana teachers’ tenure 
law, providing that contract for fur¬ 
ther service of teacher who had 
served xmder contract for five suc¬ 
cessive years or more should be 
deemed to continue indefinitely un¬ 
til succeeded by new contract or 
canceled by school corporation, aft¬ 
er notice and hearing, for incompe¬ 
tency, insubordination, neglect of 
duty, immorality, justifiable decrease 
in number of teaching positions, or 
other good or just cause, impairment 
of obligation of indefinite contract 
with teacher by repeal of such law 
as to township school corporations 
could not be justified as an exercise 
of police power. 

U.S.—State of Indiana ex reL Ander¬ 
son v. Brand, Ind., 58 S.Ct 443, 
303 U.S. 95, 82 L.Ed. 685, 113 A. 
L.R. 1482. 

Beserved right to modify 
A teachers’ tenure act is not un¬ 
constitutional as an abridgment of 
the power of futture legislatures’ to 
enact appropriate laws with respect 
to education, since a later legislature 
may abolish the act in toto if nec¬ 
essary for the maintenance of an 
efficient system of public schools. 
Furthermore, the act may be abol¬ 
ished without impairing the obliga¬ 
tions of the contracts for which it 
provides where, under the constitu¬ 
tion, such contracts are made sub¬ 


ject to the right of change or regu¬ 
lation by future legislatures. 

Pa.—^Malone v. BCayden, 197 A. 344, 
329 Pa. 213. 

Bevooable oontraot 
One operating branch office for is¬ 
suance of automobile licenses under 
contract revocable at will of secre¬ 
tary of state was not protected from 
discharge by constitutional provision 
for protection of contractual obliga¬ 
tions. 

U.S.—Wetzel v. McNutt, D.CInd., 4 
F.Supp. 238. 

Presumptions and burden of proof 

(1) One who asserts that contract 
with state was created by statute 
merely fixing officers’ salaries or term 
or tenure of their office, hsis burden 
of overcoming presumption that stat¬ 
ute merely declared policy to be pur¬ 
sued. 

U.S.—^Dodge V. Board of Education 
of City of Chicago, Ill., 58 S.Ct 98, 
802 U.S. 74. 82 L.Ed. 67. 

La.—State ex reL Munsch v. Board 
of Com’rs of Port of New Orleans, 
3 So.2d 622, 198 La. 283. 

Wis.—State ex rel. McKenna v. Dis¬ 
trict No. 8 of Town of Milwaukee, 
10 N.W.2d 155, 243 Wls. 324, 147 
A.L.H. 290. 

(2) Presumably, the act creating 
the Firemen's and Policemen’s Pen¬ 
sion Fluid Commission was not in¬ 
tended to create private contractual 
or vested rights, but merely to de¬ 
clare a policy to be pursued until 
the legislature should ordain other¬ 
wise, and one asserting creation of a 
contract with the state in such a 
case had the burden of overcoming 
the presumption. 

N.J.—Salley v. Firemen’s and Po¬ 
licemen’s Pension Fund Commis¬ 
sion. 11 A.2d 244, 124 N.XLaw 79. 

81. Ala.—^Hturd v. State ex reL Bak¬ 
er, 164 So. 77, 228 AUu 617. 

88. Ala.—^Hard v. State ex reL Bak¬ 
er, supra. 

83. Ark.—^Landers v. Murphy, 278 S. 

W. 862, 169 Ark. 116. 

Fla-—State ex reL Lewis v. GarretL 
178 So. 809, 180 Fla. 418. 


the protection of the constitution and may not be 
impaired.*^^ 

Nevertheless, the technical relation of officer or 
employee is not a controlling consideration.^! The 
real issue is whether he is a part and parcel of a 
government unit, performing duties prescribed by 
law, and paid a salary therefor out of public funds; 
if so, the legislative power which gives life can 
take it away .^2 The obligation of a contract of 
employment is not impaired by a statute creating 
a new office or emplo 3 rment.S 2 

of its own em- 
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CONSTITUTIONAL LAW f§ 315-317 


§ 315. Power of Municipalities 

A tnunlclpal corporation may change,' abridge, or 
abolish a municipal office, but It cannot Impair its con¬ 
tract with an employee. 

Although in some jurisdictions it has been held 
that cities and towns do not have the same power as 
the legislature over city and town offices,^4 the 
rule generally adopted accords them a like power.^5 
The distinction between officers and employees un¬ 
der contracts of employment referred to supra § 
314 is applied with respect to the power of mimici- 
palities as in cases dealing with legislative power 
so that a municipality cannot without impairing the 
obligation of his contract, abolish the position of an 
employee;®® nor can it abolish other contractual 
rights.®®*® This rule, however, does not require a 
municipality to continue giving a gratuity to an 
employee.®®*!® 

§ 316. Intervening Rights of Third Persons 

The legislature cannot Impair the rights of third 
persons held under contracts Incident to the holding 
of public office. 

Contract rights incident to the holding of public 
office, in which third persons have an interest, may 
arise; and these cannot be violated by the legisla- 
ture.®7 However, no such rights arise pn the ap¬ 


pointment of a judge pro tempore by the parties to 
a controversy;®® and the legislature may enact val¬ 
id legislation to relieve public officers and bondsmen 
from loss of public funds where the loss is not 
occasioned by the officers’ fault, since individual 
taxpayers have no vested interest in such funds, and 
no impairment of obligation of contracts results,®® 
although, as shown supra § 245, such taxpayer has 
vested rights in funds collected by a special levy 
for which a corresponding benefit is conferred. A 
statute creating an office and providing that the 
fees of the officer be paid from county funds does 
not impair the obligations of contracts of the fiscal 
court of the county which had contracted to the ex¬ 
tent of the county revenue before its enactment.®® 
Any rights a third person may have in the enforce¬ 
ment of a contract are subject to an express provi¬ 
sion therein that the legislature should be free to 
alter it at will.®! 

§317. Right to Compensation for Services 
Rendered 

A public officer cannot be deprived of his right to 
compensation for services rendered. 

After an officer has rendered services, a contract 
to pay for them at the statutory rate is implied, and 
this contract cannot be impaired.®® 


84. Conn.—State v. Barbour, 22 A. 
686, 68 Conn. 76, 55 AmR. 65. 

Mass,—Chase v. Lowell, 7 Gray 38, 

85. Mo.—State ex reL Otto v, Kan¬ 
sas City, 276 S.W. 889, 810 Mo. 
542. 

N-J.—Isola V. Borousrh of Belmar, 
112 A.2d 738, 84 N.J.Super. 644, 

12 C.J. p 1019 note 36. 

Bednotloxi of salary 
Ga.—City of Dublin v. Peacock, 174 
S,BJ. 248, 178 Ga. 708. 

Minn.—Doyle v. City of St Paul, 289 
N.W. 785. 206 Minn. 642—Doyle v. 
City of St Paul. 289 N,W. 784, 206 
Minn. 649, affirmed 60 S.Ct 1102, 
810 U.S. 615. 84 L.Ed. 1391. 

N.J.—Offhouse V. State Board of 
Education, 86 A.2d 884, 181 N.J. 
Law 391, appeal dismissed 65 S.Ot 
68, 823 U.S. 667, 89 L.Ed. 542. re- 
hearingr denied 66 S.Ct 114, 828 U. 
S. 814. 89 L.Ed. 648. 

TermlnatioiL of employment of com¬ 
missioner 

Where statute regulred city to em¬ 
ploy .former commissioner of De¬ 
partment of Public Parks and Streets, 
at salary equal to that. theretofore 
allowed to commissioner, until next 
creneral election of municipal officers, 
and former commissioner was em¬ 
ployed as Superintendent of Public 
Pairks and Streets under the mayor, 
performingr ordinary governmental 
functions of the city in supervision 


of its parks and streets, repeal of 
the statute and adoption of ordinance 
by city terminating employment of 
the former commissioner prior to 
the general election did not violate 
constitutional inhibition against im¬ 
pairment of obligation of a contract. 
U.S.—^Higginbotham v. City of Ba¬ 
ton Rouge, La., 69 S.Ct 705, 806 
U.S. 635, 88 L.Ed. 968, rehearing 
denied 59 S.Ct 881, 807 U.S. 649, 
83 L.Ed. 1629. 

86. Ga.—^EJlliott v. City Council of 
Augusta, 176 S.E. 548, 49 Ga.App. 
568. 

Ky.—^Keathley v. Town of Martin, 253 
S.W.2d 3. 

Ohio.—^Ludwig v. Board of Education 
of City School Dist. of Cincinnati, 
62 N.E.2d 765, 72 OhioApp. 487. . 

86.6 icy. —^Keathley v. Town of Mar¬ 
tin, 253 'S.W.2d 8. 

ITonpoUtloal management 
Ordinance enacted to comply with 
conditions set up by successful bid¬ 
der for water system bonds which 
ordinance set up Board of Water 
Commissioners and stated that ob¬ 
ject of ordinance was that water¬ 
works system will not be subjected 
to political or partisan favoritism in 
its management and control, was 
contractual in nature, and could not 
be repealed as long as bonds were 
outstanding. 


Ky.—^Keathley v. Town of Martin, 
supra. 

88.10 Grant of vacattoa. with pay 
Minn.—^Halek v. City of St. Paul, 
86 N.W.2d 706, 227 Minn. 477. 

87. Ark.—Woodruff v. State, 3 Ark. 
285. 

N.H.—Wiggin v. Manchester, 58 A. 

622, 72 N.H. 676. 

12 C.J. p 1020 note 87. 

88. Cal.—^Martello v. Superior Court 
in and for Los Angeles County, 
261 P. 476, 202 Cal. 400. 

80. U.S.—Schenebeck v. McCrary, 
Ark., 66 S.Ct 672, 298 U.S. 86, 80 
L.Ed. 1031. 

Ark.—^Bauer v. North Arkansas 
Highway Improvement Dist No. 1, 
270 S.W. 633, 168 Ark. 220. 88 A. 
L.R. 1607. 

Ohio.—State ex • reL Bol singer v. 
Swing, 6 N.B.2d 999, 64 OhioApp. 
261. 

12 C.J. p 1006 note 67. 

Power of legislature to release con¬ 
tract rights of municipiaitles ob¬ 
tained. under public contracts see 
supra S 801. 

90. Ky.—Darnaby v. Purloiig, 287 S. 
W. 918, 216 Ky. 475. 

9L Pa.—Malone v. Hayden, 197 A, 
844, 829 Pa, 218. 

92. U.S.—State of Mississippi, for 
Use of Robertson, v. Miner, Miss., 
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§ 318. Pensions and Annuities r . 

Unless constituting a. contract, provisions for pen¬ 
sions and annuities are not protected against impairment, 
and do not prevent the abolition of the office or removal 
of the officer. 

Applying the general rules stated in Pensions § 
the grant of an annuity or pension to an individual 
for past services does not constitute a contract, and 
may, at the will of the legislature, be repealed^ 3 
or modified.®^ So, a statute providing for public 
officers a system of pensions or annuities to be paid 
wholly from public funds does not constitute a con¬ 
tract between the state and the beneficiaries and 
may be changed without contravening the constitu- 


16;: aj.a 

tional prohibition against impainnent,96 even though 
the funds are derived in part from sjums deducted 
from the sdaries of the.officers,96 However, a stat¬ 
ute providing a pension or annuity fund to be de¬ 
rived at least in part from voluntary contributions 
of the officers themselves, when accepted by an offi¬ 
cer to whom it applies, becomes a contract between 
him and the state, which may not be impaired by 
a subsequent statute.®^ While it has been held that 
the contract rights of a pensioner are impaired by 
a statute, passed after the payments have begun, 
which provides for suspension of such payments 
during his employment by the government,there 


48 S.'ct 266, 276 U.S. 174, 72 L.Bd. 
617. 

Mich.—^Ramey v. State, 296 N.W. 323, 
296 Mich. 449. 

Miss.—U. S. Fidelity & Guaranty Co. 

V. Gully, 150 So. 828, 168 Miss. 740. 
N.T.—O’Neil v. State, 119 N.B. 96, 
223 N.T. 40. 

N.C.—^Hampton v. Board of Educa¬ 
tion of New Hanover County* 141 

S.B. 744, 196 N.C. 213. 

Or.—State ex reL Thomas v. Hoss, 
21 P,2d 234, 143 Or. 41; 

S.C.—Smith V. Greenville County,»1 
S.E.2d 502, 189 S.C. 424—Salley 
V. McCoy, 189 S.B. 196, 182 S.C. 
249. 

12 CJ. p 1020 note 41. 

aa. Ala.—Bale v. Governor, 8 Stew. 
887. 

94. Ala—Oorpog Jtiris . Seciuidiuii 
dted in City of Birmina:ham v. 
Penuel, 6 So.2d 723, 727, 242 Ala 
167. 

Cal.—Packer v. Board of Retirement 
of Xios Angreles County Peace Of¬ 
ficers* Retirement System, 217 P. 
2d 660, 335 Cal.2d 212. 

D.C.—Dougherty v. TJ. S. ex reL 
Browning, 45 F.2d 926, 60 App. 
B.C. 8, followed in iOoiigherty v. 
XT. S. ex reL Hogan, 45 F.2d 928, 
69 App.!D.C. 10, and Dougherty v. 
V: S. ex rel. Toms, 45 F.2d 928, 60 
App.D.0. 10. 

Minn.—Johnson v. State Employees* 
Retirement Ass*n, 292 N.W. 767, 
209 Minn. 111. 

Ma—State ex reL Phillip v. Public 
School -Retirement System of City 
of St. libuis, 262 S.W.2d 569. 
Neb.—Corpus Jtixls Seooadnm dted 
in Lickert v. City of Omaha, 12 N. 
Wr.2d. 644, 649, 144 Neb. 75. 
N.'J.-^Emanuel v. Sproat, 54 A.'2d 
766, 136 NJr.IAw 154, afllrmed 61 
A.2d 286, 137 N.J.L.aw 610. 
Employee at-wW 

city employee' who held position 
at will of dty did not occupy a .con¬ 
tractual relationship with city which 
would preclude impalimient of Em¬ 
ployees* rights .under city retirement 
systdh by. .gul^egu^t .iogjslation. 


Wls.—State ex rel. Bartelt v. Thomp¬ 
son, 16 N.W.2d 420, 246 Wls. 11, 
appeal dismissed 66 S.Ct. 868, 824 
U.S. 828, 89 L.Ed. 1395. 

95. U.S.-T-Dodge v. Board of Educa¬ 
tion of City of Chicago, Ill., 68 S. 
Ct. 98. 302 U.S. 74, 82 LuEd. 67. ' 

Ill.—^People V, Retirement Board Po- 
llcemen*s Annuity and Benefit 
- Fund, 168 N.B. 220, 826 IlL 579, 
54 A.Ii.R. 940. 

N.J.—^Emanuel v, Sproat, 64 A.2d 765, 
136 N.J.tiaW 164, affirmed 61 A.2d 
236, 137 N.J.Law 610.. 

N.T.—^People v, Coler, 65 N.E. 966, 
173 N.T. 103. 

.Corpus Juris dted in Jones v. 
Valentine, 298 N.Y.S. 802, 804, 164 
Misc. 448, affirmed 12 NJB.2d 589, 
276 N.T. 685—In re O’DonneU’s Es¬ 
tate. 276 N.T.S. 446, 163 Misa 480. 
Pa.—^McCabe v. School Dist. of Han¬ 
over Tp., Com.Pl., 89 Luz.Lieg.Reg. 
257. . , . . 

Tenn.—^Hamilton County v. Gerlach, 
140 ' S.W.2d ip84, 176 Tenn. 288. ^ 
Change prior to vesting of rights 
Amendment lizfiiting retirement al¬ 
lowance Is not invalid as to em¬ 
ployee who was injured and disabled 
after amendment, on ground that 
amendment impaired obligation of 
contl:a;ct under law prior to amend¬ 
ment, since his interest did not be¬ 
come vested until retirement was 
consummated and complete. 

N.T.—Schlientz v. Tremaine, 286 N. 

T.S. 695, 158 Misc. 235. 

Beduotion from retirement amraity 
Statute providing that if a retir-. 
ed employee receives Income- which, 
taken together with amount receiv¬ 
ed hy such person aa *a retirement 
annuity; . .exceeds salary paid to a 
person holding a like position that 
the employee occupied at the time of 
retirement, excess should- be deduct¬ 
ed from retirement. annuity, does not 
imi>air the. obligation of -contracts in 
; violation of the = constitution. 

Colo.—^Board - of • Trustees ‘ of Fire- 
men*s Pension B*und .for City and 
County, of Denver v. People ex l*el. 

. Behnnan,-. 203 p.2d 490»’'119 Colo. 

. 801, 7 A.L..R.2d 686. 
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Where benefits made subject to sub- 
sequent changes 

Qa.—^Pritchard v. Board of Com’ra 
of Peace Officers Annuity and Ben¬ 
efit Fund of Ga., 84 S.E.2d 26, 211 
Ga. 57. 

99. N.J.—Corpus Juris dted in SaL 
ley V. . Firemen’s and Policemen’s 
Pension F. Com’n, 11 A.2d 244, 248, 
124 N.J.Law 79. 

N.T.—Corpus Juris dted in Jones v. 
Valentine. 298 N.T;S. 802,, 804, 164 
Misc. 443, affirmed 12 N.E.2d. 589, 
276 N.T. 586. 

12 C.J. p 1020 note 45. 

97. Cal.—^Kern v. City of Long 
Beach, 179 P.2d 799, 29 Cal.2d 848. 
Fla.—Anders v. Nicholson, 150 So. 
639, 111 Fla. 849. 

Gku—City of Atlanta v. Anglin, 71 
S.E.2d 419, 209 Ga. 170, appeal dis¬ 
missed 73 S.Ct 169, 344 U.S. 870, 
97 L.Ed. 676—^Bender v. Anglin, 60 
S.E.2d 756, 207 Ga. 108, certiorari 
denied 71 S.Ct. 125, 840 U.S. 878, 
95 L.Ed. 638—West v. Anderson, 
1 S.B.2d 671, 187 Ga. 587—Trotzier 
V. McBlroy, 186 S.B. 817, 182 Ga 
719. 

Mo.—State ex reL Phillip v. Public 
School Retirement System of City 
of St Louis, 262 S.W.2d 569. 

N.J.—^Ball V. Teachers’ Retirement 
' Fund, 58 A. Ill, 71 N.J.Law 64. 
Pa—^Baker v. Retirement Bd. of Al¬ 
legheny County, 97 Au2d 231, 374 
Pa 166. 

Wis.—State ex rel. Bartelt v. Thomp¬ 
son, 16 N.W.2d 420, 246 Wis. 11, 
appeal dismissed 65 S.Ct 868, 324 

U.S. 828, 89 L.Bd. 1396. 

Great latitude permitted 
Great latitude i^ould be peimit- 
ted legislature in making alterations 
of state Teachers* Retirement Act to 
strengthen retirement System, but 
such changes are subject to consti¬ 
tutional' provisions prohibiting pasr' 
sage of laws ‘ impairing contractual 
obligations. 

Mont.—Clarke v. Ireland, 199' P.^’d' 
. 966, 122 Mont 191. 

[98: ' Pa-rMcBrlde v. Retirement 
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is authority to the contrary.9^ oflScer, although the ^te would be liable to the offi- 

In accordance with the rule stated supra § 179 damages resulting from its breach of 

that no contract made by the legislature can deprive contract with respect to the pension or annuity, 
it of any of its police power, a statute establishing a Notice of impending retirement. Statutory pro¬ 
pension fund does not render void a subsequent act visions requiring notice of impending retirement are 
abolishing an office to which it applies,*! or pre- not invalid on the ground that they impair contract 
vent the removal^ or the failure to reappoint^ the obligations.^-^ 

S. Legislative Control of Private Corporations 

§ 319. Protection of Charter Rights in Gen- the protection of the contract clause of the fed¬ 
eral eral Constitution, and the rule thus established has, 

A charter granted by a state to a private corpora- notwithstanding vigorous opposition and criticism.® 

tion is a contract which, insofar as the valuable rights met with universal recognition and enforcement 

granted therein are consideration, for its acceptance or federal and State courts in cases arising under 

for the conveyance to the corporation by third persons a. i r xi. x j i ^ x- ^ a 

of valuable property rights; Is within the protection of contract clause of the federal Constitution ana 

the prohibition against the impairment of the obligations similar clauses in state constitutions,'^ whether the 

of contracts found in the federal and state constitutions, corporation was organized and incorporated under 

In the celebrated Dartmouth College case,6 de- the general laws of a stated or under a charter 

cided by the United States supreme court in 1819, granted by special act of the legislature of a state.^ 

the rule was established that a charter granted by It is, therefore, a settled principle of law that- a 

a state to a private corporation constitutes a con- state cannot by any form of action to which it gives 

tract between the state and the incorporators within the effect of law, whether by a constitutional ordi- 


(2) Charters of colleges, 
m. —^People ex rel. TinkofiC v. North¬ 
western University, 77 N.B.2d 846, 
383 IlLApp. 224, certiorari denied 

. 69 3.Ct. 87, 835 U.S. 829, 98 UBd. 

888 . 

Mass.—^In re Opinion of the Justices, 
181 N.B. 81, 287 Mass. 618. 

Mo.—Washington University v. Bau¬ 
man, 108 S.W.2d 403, 341 Mo. 708: 

(3) Charter of Masonic Lodge. 

Ala.—Ware Lodge No. 435, A. F. & 

A. M. V. Harper, 182 So. 69, 286 
Ala. 834. 

(4) Charter of religious corpora¬ 
tion. 

Mass.*^In re Opinion of the Justices, 
131 N.B. 29, 237 Mass.'619. 

N.T,—Moritz V. United Brethr^ 
Church on Staten Island,. 199 N.B. 
29, 269 N.Y. 125. 

.(6) Charters of insurance compa¬ 
nies. , 

Va—Farmers’ & Mechanics’ Benev. 
Fire ^ Ins. Ass’n.. of Roanoke and 
Botetourt Counties v. Horton, 160 
S.B. 816, 157 Va 114. 

& Or.—^Haberlac^ v. Tillamook 
County Bank, 298 P. 927, 134 Or. 
279, 72 A.L.R. 1245. 

14 C.J; p 117 note 46. 

^ U.S.—Bank ' of Oxford v. . Love, 
:Miss., .4a S.Ct. 22, 250 U.S. 603, 68 
L,Bd.,lie6. 

N.H—^Trustees of Phillips Bxeter 
Academy v. Bxeter, 27 A:.2d 569, 90 
N,H 472. 

Or.—^Haberlkch v. Tillamook County 
Bank, 293 P. 927, 184 Or. 279, 72 
A.L.R. 1245. 
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Board of Allegheny County; 199 A: 
130, 880 Pa 402. 

Vested rights in pension see supra 
S 252. 

99. N.J.—Turner v. Passaic Pension 
. Commission, 168 A. 282, 10 N.J. 

Misc. 1270, 112 N.J.Law 476. 
Statute held not to ixnpate ooutraot 
right 

Ga—^Franklin v. Mayor* etc., of Sav¬ 
annah, 34 S.B.2d 506, 199 Ga 426. 

1. N.T.—People v. Coler, 66 N.B. 956, 
173 N.Y. 108. 

2. N.Y.—People v. Coier, supra 1 

3. Ill.-r-People V. Chicago, 116 N.B. 
168, 278 HL 818. 

4 . N;T.—People vi Coler, ^6 lT.n. 
966, 173 N.T. 103. 

12 aj. p 1020 note 61. ■ 

4.S N.T.—Gorman v. City of New, 
, . York, 110-N.B.2d 895, 804 N.T. 978. 
Betirlng members .of poUoe depart- 
' ment • . 

Law reauiring retiring member of 
police department to give thirty 
days* notice of impending.retirement 
and to die application with board of 
trustees pf Police Pension Fund, 
which could deny .'him his pension 
if ms term ^ of office was forfeited 
prior to retirement date is. not in¬ 
valid on ground that it Imp^s con¬ 
tract obligations i.- 

. N.Y.*—Qofman v. City of .New YprJ^ 

, supra , - ' . , 

6. U.S.—^Dartmouth College v. 

Woodward, NH, 4 Wheat. 518, 4 
L.Ed. 629. 


6. Ohio.—^Toledo Bank v. Bond, 1 
Ohio St 622, 629. ' 

7. Ala—Ware Lodge No. 435, A. f: 
& A M. V. Harper, 182 So. 59, 286 
Ala 334. ^ 

Ariz.—^Hammons v. Watkins, 262 P. 
616, 33 Arli. 76. 

Ill.—^People Vi Rosehill Cemetery 
Co., 21 N.E.2d 766, 371 Ill. 510— 
Steele v. Rosehill Cemetery Co., 
19‘N.B.2d 189. 870 Ill. 405, appeal 
dismissed Rosehill Cemetery Co. 
V. Steele, 69 S.Ct 886,. 807 U.S. 
611, 83 LuBd. 1494—Jones v. -Loal- 
een Mut. Ben. Ass'n, 169 NJ53.. 254, 

, 337 IlL 431—Integrity Mut Ins. Co. 
v..Boys. 127 N.B. 748, 293 Ill.. 307. 

La-^-School Board of Caldwell Par-, 
ish V. Meredith, 71 So. 209, 139 
La 35. 

Mass.—^In re Opinion of the Justices, 
181 N.E. 31, 237 Mass 618. . 

Mich.—^Harsha y. City . of Detroit 
246 N.W. 849, 261 MIcIl 686, 90 A 
L,R 868. , ' ^ 

‘NH—Trustees of Phillips Bxeter 
Academy v. Bxeter, 27 A2d 669, 90 
N.H. 472. 

. Or.—^Haherlach v. TUlainooIi; County 
Bank, 293 P. 927, 184 Or. 279, 72 
,A.L.R. .1245. 

S.C.—^Blease v. Charleston &,W. C. 
lly. Co„ 144 S.E. 238. .146 S.C. 496. 

Wash.—State ex rel.' Swanson v. Per- 

" ham, in P.2d 689,;,30 Wasm2d 868. 

12 C.J. p 1021 note 54, p 818 notes 
83; 84.. 

Charters held protected 
(1) Charter of bank. 

U.S.—^Bank of Oxford v. Love; Miss., 
40 S.Ct 22, 250 U.S. 603; '63 L. 
■Ed. ll6S. • - ; . . 
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nance,by an act of legislation,or by a municipal 
ordinance,*12 amend the charter of a private corpora¬ 
tion against the will of the corporation unless the 
state, either in the charter itself, for which see 
infra § 320 b (3), or in a general statute, see infra 
§ 320 b (2), or constitutional ordinance, see infra 
§ 320 b (1), operative at the date of the granting of 
the diarter, has reserved the right of amendment; 
or unless the amendment is made in the exercise of 
the police power of the state, considered infra § 333, 
or in the exercise of the right of eminent domain, 
considered infra § 334. 

Nature and extent of contract It is often said 
that the charter of a private corporation becomes 
after acceptance a contract between the state and 
the corporation.!^ This form of statement, while 
convenient and sufficiently accurate for most pur¬ 
poses, is liable to mislead if taken literally, and 
it is open to the further objection that it obscures 
the real contract protected by the constitution. 
Generally speaking, a charter or act of incorpora¬ 
tion, however special or limited in its terms, is not, 
in its entirety, a contract, nor are all its provisions 
protected as a contract from amendment or re¬ 
peal but every valuable right granted by the 
charter or act of incorporation, which by a fair 
construction may be said to be the consideration, in 
whole or in part, for the acceptance of the charter 
and the orgnization under it,!5 or for the convey¬ 
ance to the corporation by third persons of valuable 
property rights,’!® is protected by a contract that the 
state will not revoke or impair the right or privilege 

10 . Mo.—-Washington University v. 

Bauman, 108 S.W.2d 403, 841 Mo. 

708. 

Or.—^Haberlach v. TUlamook County 
Bank, 293 P. 927, 184 Or. 279, 72 
A.I 4 .R. 1245. 

12 C.J. p 1022 note 55. 

11. Ala.—-Ware Lodge No. 436, A. 

F. & A. M., y. Harper, 182 So. 59, 

236 Ala. 834. 

Ill.->-Jones V. Loaleen Mut. Ben. 

Ass*n, 169 N.B. 254, 887 IlL 431. 

Mass.—^In re Opinion of the Justices, 

181 N.E. 29, 237 Mass. 619. 

Mich.—Bruun v. Cook, 278 N.W. 774, 

280 Mich. 484. 

Mo.—-Washington University v. Bau¬ 
man, 108 S.W.2d 403. 

Or.—Haborlach v. Tillamook County 
Bank, 298 P. 927. 134 Or. 279, 72 
A.L.R. 1245. 

12 C.J. p 1022 note 56. 

12. Mo.—^Independence v. Independ¬ 
ence Waterworks Co., 185 S.W. 956, 

168 MoA.pp. 693. 

12 CJ. p 1022 note 57. 

13> Mich.—^Harsha v. City of Be- 
troit, 246 N.W. 849, 261 Mich. 586, 

90 A.I1H. 858. 
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granted. The implied powers of a corporation are 
as much beyond control by subsequent legislation 
as powers expressly granted.!*^ The contract pro¬ 
tected . by the constitution is the same in terms, 
character, and obligation as in a grant of real or 
personal property. This is an extension to the 
grant of corporate franchises of the rule announced 
in Fletcher v. Peck,!® and since followed, that a 
grant implies a contract not to revoke or impair the 
grant.!^ Property or property rights acquired under 
the charter are not contract rights expressed or 
implied in the grant of the charter.^O 

Matters of law contained in the charter or act 
of incorporation include those provisions which re¬ 
late to and “regulate the manner in which the fran¬ 
chises are to be exercised,''^ and those “powers” 
conferred by the charter or act of incorporation 
which, while having a value in certain future con¬ 
tingencies, are so remote from the main purpose of 
the corporation that by a fair construction of the 
charter and the circumstances surrounding its ac¬ 
ceptance it cannot be said that the grant of these 
powers constituted in whole or in part the consid¬ 
eration for the acceptance of the charter, the or¬ 
ganization under it, or the grant to the corpora¬ 
tion by third persons of valuable property rights .22 

Parties to contract It has been said that the 
charter of a private corporation operates on a 
threefold relationship to establish a contract be¬ 
tween the state and the corporation, between the 
cojj^ration and its stockholders, and between the 
stockholders and the state,^® and also that it con- 

acquired from riparian owners by a 
power company constitute property 
acquired under its charter, and not 
contract rights expressed or implied 
in the grant of the charter. 

U.S.—Sears v. City of Akron, supra. 

( 2 ) Corporation organized to con¬ 
struct and operate power system had 
no contract right to have water 
available for development undlmin- 
ished. 

U.S.—Sears v. City of Akron, supra. 
2 L U.S.—West Chicago St. R. Co. v. 
People, Ill., 26 S.Ct. 618, 201 U.S. 
506, 50 L.Bd. 845. 

12 aj. p 1023 note 71. 

22 . U.S.—^Pearsall v. Great North¬ 
ern R. Co., Minn., 16 S.Ct. 705, 
161 U.S. 646, 40 L.Bd. 888 —Bank of 
Commerce v. Tennessee, Tenn., 16 
8 .Ct. 456, 161 U.S. 184, 40 L.Bd. 645. 
12 C.J. p 1023 note 72. 

28^ Ala.—Avondale Land Co. v. 

Shook, 54 So. 268, 170 Ala. 879. 
Gra.—Oorpuji Jiixls Seonndiim quoted 
la South Western R, Co. v. Benton, 
58 S.B.2d 905, 917, 206 Ga. 770, cer¬ 
tiorari denied 71 S.Ct. 44, 340 U.S. 
815, 95 L.Ed. 699. 


S.C.—^Blease v. Charleston & W. C. 

Ry. Co., 144 S.B. 233, 146 S.U 496. 
12 C.J. p 1022 note 63. 

14. Minn.—State v. Great Northern 
R. Co., Ill N.W. 289, 100 Minn. 
445, 10 L.R.A,N.S., 260. 

12 C.J. p 1022 notes 64, 66 . 

15- US.—^Piqua Branch Ohio State 
Bank v. Knoop, Ohio, 16 How. 869, 
380, 14 L.Ed. 977. 

12 C.J. p 1023 note 66 . 

16. US.—^Dartmouth College v. 

Woodward, N.H., 4 Wheat. 618, 4 
L.Ed. 629. 

12 C.J. p 1023 note 67. 

17. N.T.—^People v. Manhattan Co., 
9 Wend. 851. 

18. US.—Flet<^er v. Peck, Mass., 6 
Cranch 87, 3 L.Ed. 162. 

19. US.—Greenwood v. Union 
Freight R. Co., Mass., 105 US. 18, 
20, 26 L.Ed. 961. 

20 . US.—Sears v. City of Akron, 
Ohio. 38 S.Ct. 245, 246 US. 242, 62 
L.Ed. 688 . 

Water rights 

(1) Riparian lands or specific 
rights in the use and fiow of water 
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stitutes a contract between the stockholders inter 
sese.2^ 

§ 320. Reservation of Power to Amend or 
Repeal 

a. In general 

b. Manner of reservation 

c. Extent of power 

a. In General 

Where such t^dwer has been reserved, the legislature 
may alter, amend, or withdraw any franchise or priv¬ 
ilege granted in a corporate charter. 

A reservation to the legislature, either by consti¬ 
tution, statute, or in the charter itself, of the power 
to alter, amend, or withdraw any franchise or priv¬ 
ilege granted in a corporate charter, in force when 
such charter is granted, qualifies such a grant so 
that a subsequent exercise of such reserved power 


is not within the prohibition of the federal constitu¬ 
tion impairing the obligation of a contract.^® In 
like manner the power of amendment may be re¬ 
served by the terms of a franchise granted to a 
public service company.26 

b. Manner of Reservation 

(1) By constitution 

(2) By general statute 

(3) By charter 

(1) By Constitution 

The power to alter, amend or repeal corporate char¬ 
ters In many states Is reserved to the legislature by a 
constitutional provision, which automatically becomes a 
part of all charters thereafter granted, whether under 
general law or by special act. 

Corporate charters in many states may be altered 
or repealed because the power to do so is reserved 
by a constitutional provision, either with or with- 


Mich.—^Bruun v. Cook, 278 K.W. 774, 
280 Mich. 484. 

Minn.—Grisim v. South St. Paul Live 
Stock Bxch., 188 N.W. 729, 162 
Minn. 271. 

N.J.—^In re Collins-Doan Co., 61 A.2d 
913, 1 N.J.Super. 441, reversed on 
other srrounds 67 A.2d 863, 4 N.J. 
Super. 886, reversed on other 
grounds 70 A.2d 169. 8 N.J. 882. 13 
A.L.R.2d 1260. 

Va.—Winfree v. Riverside Cotton 
Mills, 76 S.m 309, 118 Va. 717. 

12 C.J. p 1024 note 78. 

Memher of Incorporated medical 
society may not claim that a statute 
passed before he became a member 
Impaired the obligation of the so¬ 
ciety’s charter from the state. 

N.T.—^Ewald V. New York County 
Medical Soc., 128 N.Y.S. 886, 144 
App.Div. 82. 

Creditors of corporation are not 
parties to the contract constituted 
by its charter. 

Wash.—^Hawley v. Bonanza Queen 
Min. Co., Ill P. 1078, 61 Wash. 90. 

84. Oa.—Corpus Juris Secundum 
quoted in South Western R. Co. v. 
Benton, 68 S.B.2d 905, 917, 206 Ga. 
770, certiorari denied 71 S.Ct. 44, 
340 U.S. 816, 96 L.Ed. 699. 

Minn.—Grisim v. South St. Paul Live 
Stock Bxch., 188 N.W. 729, 162 
Minn. 271. 

N.J.’—^In re Collins-Boan Co., 61 A. 
2d 913, 1 N.J.Super. 441, reversed 
on other grounds 67 A.2d 853, 4 
N.J.Super. 886, reversed on other 
grounds 70 A2d 169, 8 N.J. 882, 18 
A.L.R.2d 1260. 

Va.—Winfree v. Riverside Cotton 
Mills, 76 S.B. 809. 118 Va. 717. 

12 C.J. p 1024 note 74. 

25. U.S.—^Phillips Petroleum Co. V. 
Jenkins, Ark., 66 S.Ct. 611, 297 U. 


S. 629, 80 L.Ed. 948, rehearing de¬ 
nied 66 S.Ct. 746, 298 U.S. 691, 80 
L.Bd. 1409—International Bridge 
Co. V. People of State of New York, 
N.Y.. 41 S.Ct. 66. 254 U.S. 126, 66 
L.Ed. 176—Sears v. City of Akron, 
Ohio, 88 S.Ct. 245, 246 U.S. 242, 62 
L.Ed. 688. 

Ark.—^Bank of Blytheville v. State, 
280 S.W. 650, 148 Ark. 504—Davis 
V. Moore. 197 S.W. 296, 130 Ark. 
128. 

Conn.—New Haven Metal & Heating 
Supply Co. V. Danaher, 21 A.2d 383, 
128 Conn. 218. 

Del.—^EtoxtfOsrd Accident & Indem¬ 
nity Co. V. W. S. Dickey Clay Mfg. 
Co., 24 A2d 816, 26 DeLCh, 411. 

Ill.—^Kreicker v. Naylor Pipe Co., 29 
N.E.2d 602, 874 Ill. 864, affirmed 
61 S.Ct 736, 812 U.S. 659, 86 L.Ed. 
1107. 

Mass.—^In re Opinion of the Justic¬ 
es, 14 N.E.2d 468, 800 Mass. 607. 

Miss.—^Pate v. Bank of Newton, 77 
So. 601, 116 Miss. 666. 

N.J.—A P. Smith Mfg. Co. v. Bar- 
low,. 98 A2d 681, 13 N.J. 146, 89 
AL.R2d 1179, appeal dismissed 
Barlow v. A P. Smith Mfg. Co., 74 
S.Ct 107, 346 U.S. 861, 98 L.Ed. 
878. 

' Faunce v. Boost Co., 83 A2d 649, 
16 N.J,Super. 634. 

N.M.—State v. Sunset Ditch Co., 146 
P.2d 219, 48 N.M. 17—^Melaven v. 
Schmidt, 283 P. 900, 34 N.M. 443. 

N.Y.—McNulty v. W. & J. Sloane, 54 
N.Y.S.2d 263, 184 Misc. 885. 

N.D.—Corpus Juris dted in State v. 
First State Bank, 202 N.W. 891, 
397, 62 N.D. 281. 

Ohio.—^Dunham v. Kauffman, 10 Ohio 
N.P.,N.S., 49. 

Okl.-^Yukon Mill & Grain Co. v. 
Vose, 206 P.2d 206, 201 Okl. 876. 

S.C.—Witt v. People's State Bank of 
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South Carolina, 164 S.E. 806, 166 
S.C. 1, 83 AL.R. 1068. 

Va—Craddock-Terry Co. v. Powell, 
22 S.E.2d 80. 180 Va 242, modified 
on other grounds 26 S.E.2d 363, 181 
Va 417. 

Wash.—^Duke v. Force, 208 P. 67, 120 
Wash. 699, 23 AL.R. 1864. 

Wis.—Superior Water, Light & Pow¬ 
er Co. V. City of Superior, 181 N. 
W. 113, 174 Wis. 267, reheard 
188 N.W. 264, 174 Wis. 267. , 

12 C.J. p 1024 note 76, p 819 note 86. 

Suggestion of Justice Story in the 
Dartmouth College case pointed the 
way to a reservation of such power 
of amendment or repeal. 

N.M.—^Melaven v. Schmidt, 283 P. 900, 
84 N.M 448. 

12 C.J. p 1024 note 76 [a3. 

Purpose 

(1) To permit the states to re¬ 
serve a right to terminate or amend 
Its contracts with corporations. 

U.S.—^Yoakam v. Providence Bllt- 

more Hotel Co., D.C.R.I., 34 F.2d 
638. 

(2) For earlier cases on this point 
see 12 C.J. p 1024 note 76 £b]. 

Banking corporations 
N.M.—^Melaven v. Schmidt, 283 P. 
900, 84 N.M. 443. 

S.C.—Witt V. People’s State Bank of 
South Carolina 164 S.E. 306, 166 
S.a 1, 83 AL.R. 1068. 

Power company 

If necessary, statute authorizing 
city to appropriate water, will be 
treated as an amendment to power 
company’s charter making company’s 
right subject to those of the city. 
U.S.—Sears v. City of Akron, Ohio, 
38 S.Ct. 246, 246 U.S. 242, 62 L.,Ed. 
688 . 

26. U.S.—^Minneapolis St. R. Co. v. 
Minneapolis, C.CMinn., 189 F. 446. 
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out limitations on such power.27 Such. rescTvations 
apply with equal force to all corporations (gartered 
thereafter, whether by general lavTj or special 
act;28 and,- as, the, constitutional provision auto¬ 
matically becomes a part of the charter,29 . and enters 
into, and becomes a part of, the stockholder’s con- 
tract,20 a reservation in the charters themselves is 
not essential to the existence of the power to alter 
or amend. 

(2) By General Statute 

The power to alter, amenci, or repeal corporate char¬ 
ters In a nifmber of Jurisdictions Is reserved by a gen¬ 
eral statute which applies to, and becomes a part of, 
all corporate charters -granted thereafter, unless the 
charter contains an express provision exempting It 
therefrom, and which', after its repeal, continues In ef¬ 
fect as to all charters granted during Its existence. 


;The power to amend, alter, or repeal the charters 
of corporations in a number of jurisdictions is 
reserved by general statutes,92 which reserved power 
automatically becomes a pairt of, and applies to, all 
future corporate charters as if the reservation were 
expressly inserted in each charter.93 Such a re¬ 
served power applies whether the corporation was 
chartered under general law or by special act,94 
and covers, not only new charters, but also amend¬ 
ments and extensions thereafter made to. old char¬ 
ters ;9 5 but it does not necessarily apply to subse¬ 
quent, grants, of corporate franchises and privileges, 
where the charter of the corporation grantee was 
obtained before the enactment of the reservation 
statute, the question being one of legislative inten¬ 
tion.®® However, a reservation of power to amend 


27. U.S.—^Phiilips Petroleum Co. v. 
Jenkins. Ark., 66 S.Ct 611. 297 U. 
S, 629, 80.Ii.Bd, 943, rehearing de¬ 
nied 66 S.Ct 746. 298 U.S. 691, 80 
LuBd. 1409—Sears v. City of Akron, 
Ohio, 38 S.Ct 245, 246 U.S. 242, 62 
Ii.Ed. 688. 

Ala.—^Randle v. Winona Coal Co., 89 
So. 790, 206 Al^ 264, 19 A.L..R. 118. 
Ark.—^Ft. Smith" Light & Traction 
Co. V. Board of Improvement of 
Paving Dist No. 16, 276 S.W. 1012, 
169 Ark. 690, affirmed 47 S.Ct 696, 
274 U.S. 887, 7i L,Ed. 1112—Bank 
of Blythevllle v. State, 230 S.W. 
560, 148 Ark. 604—^Davls v. Moore, 
197 'S.W. 296, 180 Ark. 128. 

Md.—^Kelly v. Consolidated Gas, 
Electric Light & Power Co., 138 A. 
487, 163 Md. 623. 

Miss.—^Pate v. Bank of Newton, 77 
So. 601, 116 Miss. 666. 

N.M.—Melaven v. Schmidt, 288 P. 
900, 34 N.M. 443. 

N.Y.—In re Mt Sinai Hospital, 164 N, 
B. 871, 260 N.T. 103, 62 A.L.R. 564 
—^People V. Beakes Dairy Co., 119 
N.B. 115, 222 N.T. 416, $ A.L.R. 
1260. 

Hudson-Harlem Yalley Title & 
Mortgage Co. v. White, 296 N.T. 

S. 424, 261 App.Div. 1, reargument 

and motion denied 298 N.T.S. 640, 
251 App.Div. 911, appeal dismiss¬ 
ed 12 N.B.2d 697, 276 N.T. 608— 
Maxwell v* Thompson, 186 N.T.S. 
208, 195 App.Div. 616, motion de¬ 
nied 182 N.E. - 891, 231 N.T. 642, 
and affirmed 134 N.B. 696, 232 N.T. 
619. - 

McNulty V. W. & J. Sloane,. 64 N. 

T. S.2d 263, 184 Mlsc. 835. 

Ohio.—^Dunham v. Kauffman,-19 Ohio 
N.P*.N.S., 49. 

OkL—^ihson Products Co. of Tulsa 
V. Murphy, 100 P.2d 453, 186 OkL 
.714* 

S.C.^^--Wltt V. People’s State Bank of 
South Carolina, 164 S.B. 306, 166 
S.Ca, 88 A.L.R, 1068. . ., 

T^-;r-^dellt 7 .., Building-. 4b Loan 


Ass*n V. Thompson, Com.App., 61 
S.W.2d 678. 

Va.—Craddock-Terry Co. v. Powell, 
22 S.B.2d 30, 180 Va. 242, modified 
on other grounds 25 S.B.2d 363, 181 
via. 417—Wlnfree v. Riverside Cot¬ 
ton MUls, 76 S.B. 309, 113 Va. 717. 

Wis.~*“Superlor Water, Light & Pow¬ 
er Co. V.. City of Superior, 181 N. 
W. 113, 174 Wls. 267, reheard 183 
N.W. 264, 174 Wls. 267. 

Wyo.—^Drew v. Beckwith, Quinn & 
Co., 114 P.2d 98, 67. Wyo. 140, re¬ 
hearing denied 115 P.2d 651, 57 
Wyo. 140. 

12 C.J. p 1025 note 78; 

28. N.T.—In re Mt. Sinai Hospital, 
219 N.T.S. 605, 128 Misc. 476, af¬ 
firmed 228 N.T.S. 866, 223 App. 
Div. 836, affirmed 164 N.B. 871, 260 
N.T. 103, 62 A.L.R. 664. 

12 C.J. p 1026 note 80. 

29. Md.—^Kelly y. Consolidated Gas, 
Electric Light & Power Co., 138 A. 
487, 153 Md. 623. 

N.T.—In re Mt. Sinai Hospital, 164 
N.E. 871, 260 N.T. 103, 62 A.L.R. 
664. . ‘ 

Hudson-H^lem Valley Title & 
Mortgage Co. v. White, 296 N.T.S. 
424, 251 App.Div. 1, reargument 
and motiou denied 298 N.T.S. 640, 
251 App.Div. 911; appeal dismissed 
12 N.E.2d 697, 276 N.T. 603. 

Wyo.—^Drew v. Beckwith, ^ulnn & 
Co., 114 F.2d 98, 67 Wyo. 140, re¬ 
hearing denied 116 P.2d 651, 67 
Wyo. 140. . . 

14 aJ. p 184 note 21. 

30. Ala.—^Randle v. Winona Coal 
Co., 89 So. 790, 206 Ala. 254, 19 
A,L.R. 118. . 

31. Md.—^Kelly v. Consolidated Gas, 
Electric Light & Power:Co., 138 .A. 
487, 158 Mdi 623. 

12 C.J. p 1026 note 79. > 

32. Del.—^BCartfdrd Accident & In¬ 
demnity Co. V. W. S. Dickey Clky 
,Mfg. Co., 24 A,2d 316, 26, Del.Gh. 
411. ' 

N.JT.—In re Colllns-Doan. Co., 61 A;, 

135 , 4 : 


2d 913, 1 N.J.Super. 441, reversed 
on other grounds 67 A.2d 353, 4 N.J. 
Super. 385, reversed on other 
grounds 70 A.2d 159, 3 N.J. 382, 13 
A.L.R.2d 1260. 

N.T.—McNulty v. W. & J. Sloane, 64 
N.T.S.2d 263. 184 Misc. 836.. 
Okl.—^Tukon Mill & Grain Co. v. 

Vose; 206 P.2d 206, 201 Okl. 376. 
Tex.—^Fidelity Building & Loan 
Ass*n V. Thompson, ComA.pp., 61 
S.W.2d 678. 

Va.—Craddock-Terry Co. v. Powell, 
22 S.B.2d 80, 180 Va. 242, modified 
on other grounds 26 S.B.2d 363, 181 
Va. 417. 

W.Va.—^Tabler v. Higginbotham, 166 
S.B. 761, 110 W.Va. 9. 

12 C.J. p 1025 note 81. 

Beservation of power not Shown 

(1) Provision of territorial law 
for alteration of Bill of Rights was 
not reservation of legislative power 
to alter corporate charters. 

Ariz.—^Hammons v. Watkins, 262 P. 
616, 33 Ariz. 76. 

(2) Reservation in organic law of 
territory of power of congress to an¬ 
nul territorial laws was not reserva¬ 
tion to territory of right to alter 
corporate charters. 

Ariz.—^Hammons v, Watkins, supra. 

33. Del.—Hartford Accident & In¬ 
demnity Co. V. W. S. Dickey Clay 
Mfg. Co., 24 A.2d 315, 26 DeLCh. 
411. 

W.Va.—Tabler v. Higginbotham, 156 
S.B. 761, 110 W.Va. 9. 

12 C.J. p 1026 note 82—14 CJ. p 184 
note 21. 

34. U.S.—Miller v. New York, N.T., 
16 Wall. 478, 21 LuEd. 98. . 

Mo.—Gregg v. Granby Min., etc., Co., 
65 S.W. 312, 164 Mo. 616. 

Va.—Wlnfree v. Riverside Cotton 
MiUs, 76 S.E. 309, 113 Va. 717. 

35. U.S.—Kentucky Northern Bank 
V. Stone, C.C.Ky.i 88 P. 413. 

36. U.S.—State v. Railroad Taxation 
Comrs., N.J., 95 U.S. 104, 24 LJBJd. 

: 862. 
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or repeal, contained in a general statute, does liot 
apply to a charter thereafter granted, which coh- 
tains ^-.express provision exempting it from such 
alteration or repeal but the inclusion of statutory 
provisions by stockholders in their articles of as¬ 
sociation will not prevent their repeal from being 
effective in the future, under a power reserved in 
the statute.^s It is enough for the power of repeal 
to be reserved in any part of a statute which con¬ 
tains charters for various companies, without being 
repeated in each section which may contain a sepa¬ 
rate charter, provided the language of the clause 
is ‘sufficient to embrace, the whole act, and there is 
nothing to restrict it but a provision in the Cor¬ 
poration Code that the Code itself may be amended 
or repealed gives the right to alter charters granted 
under the law only where the provision with-respect 
to repeal is contained in the laws relating to cor¬ 
porations.^® The repear of the statute reserving 
the power to alter or amend does not affect the* 
power of the legislature over charters granted, while; 
the statute was in effect.**! 

(3) By Charter 

The power to ^alter, amend, or repeal a corporate 
charter or franchise granted to a corporation may be 
effected by insertion in the charter or grant iteelf. 

Tn those states in which incorporation by special 
charter has been allowed, it has been the common- 
practice to secure to the state the right of amend¬ 
ment and repear by inserting in .^e charter. itself 
a reservation of ^ch right.^2 jhe power to amend 
or alter the terms of a franchise granted to a cor-, 
poration may, in like manner, be reserved in. the 
grant itself.^® ' 

Reseiyation not a merer power. The Reservation 
of the rights of alteration and repeal in the charter 
of a corporation has none of the characteristics of a 
mere power whiich, when once exercised, is' ex- 
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hausted. Its effect is on the. legislative grant itself, 
to prevent its becoming, what it otherwise might 
become, a contract with the state. An act contain¬ 
ing such provision confers a mere privilege, subject 
at any time to be withdrawn or modified at the will 
of the legislature.*^ 

Reservation in amended charter. Where a cor¬ 
poration existing under a charter which reserves 
no right of alteration, amendment, or repeal, sub¬ 
sequently accepts ..an amendment to its charter, by 
which such right is reserved, the legislature has 
authority afterward to alter and amend such amend¬ 
ed charter, since, by; the accep^ce of ^ the addi¬ 
tional privileges and powers on the terms pre¬ 
scribed, the company surrenders the inviolability of 
its contract to the discretion of Ihe legislature.*® 

Conditional reservation. When a power to annul 
a charter is reserved on certain terms or conditions, 
there can be no objection to its exercise, provided 
the case ^contemplated has arisen.*® According to 
some authorities, the legislature is the sole judge as 
to-whether or not the condition has arisen ;*7 but, 
as also appears infra § 605, where the matter is con¬ 
sidered from the viewpoint of due process of law, 
the better view is that the action of the legislature 
is subject to examination by the courts.*® 

Amendment at desire of corporation, A provi¬ 
sion m a corporate charter that an amendment may 
be made -to the act of incorporation, if at any time 
.the corporation should desire it simply contemplates 
amendments that may facilitate the objects had in 
view’ under the original charter, and not such as 
would, in effect, create a new company for a differ¬ 
ent imd^rtaking.*® 

c. Extent of Power 

The .reserved power to alter, amend, or repeal cor¬ 
porate charters applies only to contracts of incorpora- 


37. Ky.—Slade v. Lexington, 132 S. 

W. 404, 141 Ky. 214, 32 L.K.A.,N, 

S.. 201. ... r 

12 C.J. p 1026 note 87. ... 

38. .U.S.-r-Sliemaan v. Smith, ;N.T., 
1 Black. 587, 17 L.E3d. 163. 

39. Tenn.—^Ferguson v. The Miners 
and Manufacturers* Bank,. 3 Sneed 

- 603. 

XnanraiLoe MxnpaaileB 

Reservation of right to alter and 
amend statute, providing for incor- 
poraitlon of certain insurance com¬ 
panies relates to the whole act ahd 
legislature could ^end or^ repeal 
the^' a'ctu.. . , ‘- 
Ill.—^Integrity Mut. Tns. Co. v. Boys, 
• 127 N.B. 7-48. 293 Ill. 807. - ' 

46. Ariz.-^Hainmons ^ v." Watkins, 
262 P. 616, 33 Arlz. 76. 


41i Mo.-r-Watson Seminary v. Pike 
County Ct, 50 S.W. 880, 149 Mo. 
57, 46 L.R.A, 675. . . 

42. IT.S.—^Boston Beer Co. V. -Massa¬ 
chusetts, Masso 97 U.S. 25, 24 L; 
Ed. 989. 

in.—People ex, rel. TlnkofC. v. North¬ 
western University, 77.N.B.2d 846, 
388 IllApp. 324, certiorari: denied 
69 S.Ct 37, 335 U.S.' 829, 93 UEd. 
383. 

Minn.—Perrin y. Oliver, 1. Minn. 2,02. 
Va.-M>addock-Terry Co. y. Powell, 
22,S.B.2d 30, l^Sd VA. 242, ffiodifled 
* on other grounds .25 S.B.2d'363, 181 
Va. 417.' . . ; “ 

1*2 C.J. p 1026 note 88. . 

43. U.S.—^Hamilton Gaslight, .etc., 
.Co. V. Hamilton, Ohio, 18 S.Ct. 90, 

146 tr.S: 268, 86' L.Bd. 968. 
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44. U.S.—^Pennsylvania College Cas¬ 
es, Pe;, 18 Wall. 190, 20 L.Ed. 550. 

N.X—State v. Railroad Taxation 
Comr., 37 N.J.Law 228. 

45. Pa.—^Monongahela* Nav. Co. v. 
Coon, 6 Pa. 379, 47 Am.I>. 474. 

46. Pa.—Commonwealth v. Bonsall, 
8 Wharf 659. 

12 C.J. p 1027 note 92. 

47. Iowa.—Ilubuaue Miners’ Bank. v. 
U, S., 1 Greene, 663. 

Mass.—Crease v. Babcock, 23 Pick. 
834, 84 Am.I>. 61. 

K:j.—S tate V. Miller,' 30 N.J.Law 
’ ’868; 86 Aih.I>. 188. ‘ 

48. : Pa^rryCiommonwealth • v. Pitts¬ 
burg, etc., R. Co;,‘ 58. Pa.^ 26. 

49. ' Ind.—^Booe v. Junction . R. Co., 

•10 Ind, 93. ' ' ^ 
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tion and not to property rights aeciulred according to 
general rules of law Independent of the charter, as to 
which the rules and constitutional provisions protecting 
property generally apply. 

It is difficulty if not impossible, to define exactly 
the limit of the exercise of the power reserved to 
the l^slature to amend or repeal charters. In 
general, it extends to any alteration or amendment 
in a charter granted subject to such reserved power, 
which will not defeat or substantially impair the ob¬ 
ject of the grant or any rights vested under it, and 
which the legislature may deem proper to secure 
either that object or other public or private rights, 
or to promote the due administration of its af- 
fairs.®^^ Thus, the reservation of power to amend 
or repeal authorizes acts substantially changing 
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the powers granted,51 the grant of additional pow¬ 
ers auxiliary to the original design®^ and the re¬ 
quirement ihat such powers shall be exercised,53 
the modification or restriction of powers,®^ the m- 
crease of burdens,55 the withdrawal of privileges 
or exemptions already granted,5® the regulation of 
the conduct of the business of the corporation57 
even in contravention of express terms of the char- 
ter,53 the consolidation of the corporation with other 
corporations,5 3 the repeal of the charter, see infra 
§ 340, and even the substitution of an entirely new 
charter.50 The power extends not only to subse¬ 
quent grants of original charters, but also to ex¬ 
tensions or renewals of preexisting charters,®! and 
subsequent grants of franchises to the corpora¬ 
tion ;52 and the power once acquired over a cor- 


BOu tr.S.—Phillips Petroleum Co. v. 
Jenkins, Ark., 66 S.Ct 611, 297 
tJ.S. 629, 80 L.Ed. 943, rehearlniT 
denied 66 S.Ct. 745, 298 U.S. 691, 80 
L.Ed. 1409. 

Nr.J. —Corpus Juris Secundum cited 
In A. P. Smith Mfj. Oo.*v. Barlow. 
98 A.2d 681, 689, 13 N.J. 146, ap¬ 
peal dismissed 74 S.Ct 107, 346 U. 
S. 861, 98 L..Ed. 873. 

In re Collins-Doan Co., 61 AL.2d 
913, 1 N.J.Super. 414, reversed on 
other grounds 67 AL.2d 853, 4 N.J. 
Super. 886, reversed on other 
grounds 70 A.2d 159, 3 N‘.J. 382, 13 
AL.Ii.H.2d 1260. 

N.Tr-McNulty v. W. & J. Sloane, 64 
N.T.S.2d 253, 184 Misc. 835. 

Wyo.—^Drew v. Beckwith, Quinn & 
Co., 116 P.2d 661, 67 Wyo. 140. 

12 C.J. p 1027 note 97. 

ITnless confiscatory 
Before an act revoking or chang¬ 
ing the charter of a corporation can 
he declared unconstitutional, it must 
appear that the effect of the act is 
confiscatory of the stock or property 
of the corporation. 

Ajpk.—^Bank of Blytheville v. State, 
230 S.W. 650, 148 Ark. 604. 

Saoh case dedded on its own facts 
In determining whether amend¬ 
ment of articles of incorporation is a 
change so fundamental as to alter the 
original purpose and thus impair 
contract, each case must be decided 
on the facts therein Involved. 

Utah.—^Power v. Provo Bench Canal 
& Irrigation Co., 101 P.2d 376, 99 
Utah 267, certiorari denied 61 S.Ct. 
841. 818 U.S. 564, 85 UEd. 1628. 
Power restricted hy denial of legls* 
latnre 

The power i^eserved by the sta.te 
to alter corporations was restricted 
by the denial of the legislature of 
any right to impair the obligation of 
contract. 

Ohlo^—^Belden v. Union Cent. Life 
Ins. Co., 10 Ohio Supp. 12, revers¬ 
ed on other grounds 66 N.E.2d 
629, 143 Ohio St. 829. appeal dis¬ 


missed 66 S.Ct. 129, 823 U.S. 674, 
89 LuBd. 648, and Koplin v. Ohio 
Nat. Life Ins. Co., 66 S.Ct. 136, 323 

U. S. 674, 89 LEd. 548. 

51- U.S.—Calder v. Michigan, Mich., 
81 S.Ct. 122, 218 U.S. 691, 64 L.Bd. 
1163. 

N.J.—Al. P. Smith Mfg. Co. v. Barlow, 
98 A.2d 681, 18 N.J. 146, 89 AL.R. 
2d 1179, appeal dismissed Barlow 

V. A. P. Smith Mfg. Co., 74 S.CL 
107, 846 U.S. 861, 96 L.E^ 373. 

N.T.—^McNulty v. W. & J. Sloane, 64 
N.T.S.2d 253, 134 Misc. 835. 

12 C.J. p 1027 note 98. 

5a. U.S.—^Bigelow v. Calumet, etc., 
Min. Co., Mich,, 167 F. 721, 94 C.a 
A. 13. 

N.T.—Ewald v. New York County 
Medical Soc., 128 N.T.a 886, 144 
App.Dlv. 82. 

12 C.J. p 1028 note 99. 

53. Del,—^Morford v. Trustees of 
Middletown Academy, 13 A. 2d 168, 
26 DeLCh; 68. 

Mass.—Worcester v. Norwich, etc., 

R. Co., 109 Mass. 103. 

54i U.S.—Hammond Packing Co. v. 
Arkansas, Ark., 29 S.Ct 870, 212 
U.S. 322, 63 L.Ed. 680, 16 Ann.Cas. 
646. 

Conn.—New Haven Metal & Heating 
Supply Co. V. Danaher, 21 A.2d 383, 
128 Conn. 213. 

12 C.J. p 1028 note 2. 

65. Ark.—Ft Smith Light & Trac¬ 
tion Co. V. Board of Improvement 
of Paving Dist No. 16. 276 S.W. 
1012, 169 Ark. 690, affirmed 47 S.Ct. 
596, 274 U.S. 387, 71 L.Bd. 1112. 

12 C.J. p 1028 note 8. 

Be. U.S.—Northern Cent R, Co. v. 
Maryland, Md., 28 S.Ct 62, 187 U. 

S, 268, 47 LEd. 167. 

N.T.—^Pratt Institute v. New York, 
91 N.Y.S. 186, 99 App.Div. 525. af¬ 
firmed 76 N.B. 1119, 183 N.Y. 151, 
5 Ann.Cas. 198. 

12 C.J. p 1028 note 4. 

67. Ky.—South Covington,' etc.,. It 
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Co. V. Covington, 143 S.W. 28, 146 
Ky. 692. 

12 C.J. p 1040 note 46. 

Freqtueuoy of street car service 
Under the reserved power to amend 
the charter, ordinances regulating 
the frequency of street car service 
have been sustained. 

Wash.—^Tacoma v. Boutelle, 112 P. 
661, 61 Wash. 434. 

68. U.S.—Cosmopolitan Club v. Vir¬ 
ginia, Va.. 28 S.Ct 894, 208 U.a 
378, 52 L.Ed. 636. 

Miss.—Columbus Ins., eta. Co. v. Co¬ 
lumbus First Nat Bank. 16 So. 138, 
78 Miss. 96. 

59. Va.—Winfree v. Riverside Cot¬ 
ton Mills, 76 S.B. 309, 113 Va 717. 

60. Md.—Sprigg V. Western Tel. Co., 
46 Md. 67. 

Wis.—Superior Water, Light & Pow¬ 
er Co. v. City of Superior. 181 N. 
W. 113, 174 Wis. 257, reheard 183 
N.W. 264, 174 Wis. 267. 

6L N.Y.—CovpxLS Juris cited in Hol- 
leader v. Rochester Food Products 
Corp., 207 N.Y.S. 319, 321, 124 Misc. 
ISO. 

Wyo.—^Drew v. Beckwith, Quinn & 
Co., 114 P.2d 98, 67 Wyo. 140, re¬ 
hearing denied 115 P.2d 651, 57 
Wyo. 140. 

12 C.J. p 1028 note 7. 

Xndeterminate permit 
Where defendant car company op¬ 
erated a system imder charter of a 
contractual nature, but surrendered 
its charter rights, and accepted in¬ 
determinate permit from state, it 
was subject to reserved power to re¬ 
voke and ajinul any charter of cor¬ 
poration existing or to exist, provid¬ 
ing no injustice be done. 

Ark.—^Ft. Smith Light & Traction 
Co. V. Board of Improvement of 
Paving Dist. No. 16, 276 S.W. 1012, 
169 Ark. 690, affirmed 47 S.Ct 696, 
274 U.S. 387, 71 LuBd. 1112. 

82. Wis.—^La Crosse v. La Crosse 
Gas, eta, Co., 180 N.W. 630, 146 
Wis. 408. 
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poration continues to operate, notwithstanding its quired by the exercise of rights, privileges, and 
consolidation with a company chartered by another franchises which are in themselves subject to re¬ 
state.® 5 peal;®* nor can it destroy or impair vested rights,®® 

as property rights, together with contract rights 
The extent, however, to which the power of the and choses in action, acquired by the corporation 
legislature to amend or repeal the charter of a cor- during its lawful existence, and which do not, in 
poration may be exercised is not unlimited,®^ but their nature, depend on the general powers con- 
remains subject to the provisions of the federal ferred by the charter;*^® nor can it destroy or im- 
Constitution which inhibit laws impairing the obli- pair previously vested rights of shareholders to their 
gation of contracts, depriving persons of property proportionate interest in the property of the corpo- 
without due process of law, or denying the equal rationJ^ It cannot impair contracts of the corpo- 
protection of the laws.®® # The state can take from ration with the state^^ or with third persons,^® or 
the corporation nothing more than it has granted between the stockholders and the corporation and 
to it.®® It cannot take property without compensa- between the stockholders inter sese, even though 
tion,®^ nor can it take away property already ac- such agreements are recorded in the charter.^^ 


63. U.S.—Bondholders v. Railroad 
Comrs., C.C.W1S., 8 F.Cas.No.1.625. 

64. U.S.—^Phillips Petroleum Co. v. 
Jenkins, Ark.. 66 S.Ct 611, 297 U.S. 
629, 80 Lt.Ed. 943, rehearing denied 
56 S.Ct. 745, 298 U.S. 691, 80 L.. 
Ed. 1409. 

Ark.—Ft Smith Light & Traction Co. 
V. Board of Improvement of Pav¬ 
ing Dist. No. 16. 276 S.W. 1012. 
169 Ark. 690, affirmed 47 S.Ct. 695, 
274 U.S. 387, 71 L.Ed. 1112. 
N.T.—McNulty v. W. & J. Sloane, 
64 N.Y.S.2d 253, 184 Misc. 836— 
In re Mt Sinai Hospital, 219 N. 
Y.S. 605. 128 Misc. 476, affirmed 
228 N.Y.S. 855, 223 App.Dlv. 836, 
affirmed 164 N.B. 871, 260 N.Y. 103, 
62 A.L.R. 564. 

Okl.—Yukon Mill & Grain Co. v. 

Vose. 206 P.2d 206. 201 OkL 376. 
Tex.—^Mdelity Building & Loan 
Ass'n V. Thompson, Com.App., 61 
S.W.2d 578. 

Wyo.—^Drew v. Beckwith, Quinn & 
Co.. 114 P.2d 98. 67 Wyo. 140, re¬ 
hearing denied 116 P.2d 651, 67 
Wyo. 140. 

12 C.J. p 1028 note 10. 

65. Mass.—^In re Opinion of the 
Justices, 14 N.E.2d 468, 300 Masa 
607. 

N.Y.—McNulty v. W. & J. Sloane, 
54 N.Y.S.2d 253. 184 Misc. 836. 
Okl.—^Yukon Mill & Grain Co. v. 

Vose, 206 P.2d 206, 201 Okl. 376. 

12 C.J. p 1028 note 11. 

66. U.S.—Maine Cent. R. Co. v. 
Maine, Me., 96 U.S. 499, 24 L.Ed. 
836 

12 C.J. p 1028 note 12. 

67. U.S.—Phillips Petroleum Co. v. 
Jenkins, Ark., 56 S.Ct 611, 297 

U. S. 629, 80 L.Ed. 943, rehearing 
denied 66 S.Ct 746, 298 U.S. 691, 
80 L.Ed. 1409. 

Mass.—In re Opinion of the Justices, 
14 N.E.2d 468, 300 Mass. 607. 
N.Y.—^People v. International Bridge 
Co., 119 N.B, 361, 223 N.Y. 137. 
affirmed International Bridge Co. 

V. People of State of New York, 


41 S.Ct 66, 254 U.S. 126, 66 L. 
Ed. 176. 

New method of oompntliig price 
Amendment changing provision in 
water company's charter for compu¬ 
tation of price at which town can 
purchase the company’s property to 
method essentially different and 
which makes no provision for as¬ 
certaining the value of the proper¬ 
ty to be taken is invalid. 

Mass.—^In re Opinion of the Jus¬ 
tices, 14 N.E.2d 468, 300 Mass. 
607. 

68. Tex.—^Fidelity Building & Loan 
Ass’n V. Thompson, Com.App., 51 
S.W.2d 678. 

12 C.J. p 1029 note 18. 

69. U.S.—^Phillips Petroleum Co. v. 
Jenkins, Ark., 66 S.Ct 611, 297 
U.S. 629, 80 L.Ed. 943, rehearing 
denied 66 S.Ct 746, 298 U.S. 691, 
80 L.Ed. 1409. 

ni.—Kreicker v. Naylor Pipe Co., 
29 N.E.2d 602, 374 Ill. 364, af¬ 
firmed 61 S.Ct 736, 312 U.S. 669, 
86 L.Bd. 1107- 

N.Y.—In re Mt Sinai Hospital, 164 
N.B. 871, 250 N.Y. 103, 62 A.L.R. 
664. 

McNulty V. W. & J. Sloane, 64 
N.Y.S.2d 263, 184 Misc. 886. 

Okl.—^Yukon Mill & Grain Co. v. 
Vose, 206 P.2d 206, 201 Okl. 376. 

Tested rights of third persons 
A. statute providing that **no 
amendment shall impair other rights 
previously vested" protects not only 
the corporation and its stockholders, 
but also persons having claims 
against the corporation. 

U.S.—^Frankfort v. Frankfort De¬ 
posit Bank, C.C.A.Ky., 124 F. 18, 
69 C.CJL 638. 

Bight to vote for trustees or direc¬ 
tors 

(1) Statute amending charter of 
charitable corporation making trus¬ 
tees elected by trustees instead of 
members of society did not impair 
obligations of contract. 
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N.Y.—In re Mt. Sinai Hospital, 164 
N.B. 871, 260 N.Y. 108, 62 A.L.R. 
564. 

(2) Stockholders* right to vote for 
directors of business corporation is 
property right, which legislature 
cannot take away imder its reserved 
power. 

N.Y.—In re Mt. Sinai Hospital, 219 
N.Y.S. 505. 128 Misc. 476, affirmed 
228 N.Y.S. 855, 228 App.Div. 836, 
affirmed 164 N.B. 871, 250 N.Y. 103, 

62 AL.R. 664. 

Ballro^ company’s right to take 
lands by eminent domain, so long as 
it is unexecuted except by merely 
filing a map of a proposed route, is 
not vested. 

U.S.—Adirondack R. Co. v. People, 

, N.Y., 20 S.Ct. 460, 178 U.S. 336, 
44 L.Ed. 492. 

70. Tex.—^Fidelity Building Sc Loan 
Ass’n V. Thompson, Com.App., 61 
S.W.2d 678. 

71- Tex.—^Fidelity Building Sc Loan 
Ass’n V. Thompson, supra. 
UahiUty for losses 

Where losses of building and loan 
associations rest on both borrowing 
and nonborrowing stockholders, the 
state cannot impose all losses on the 
latter.. 

Tex.—^Bndelity Building Sc Loan 

Ass’n V. Thompson, supra. 

72; U.S.—^New Jersey v. Yard, N.J., 
95 U.S. 104, 24 UEd. 352. 

12 C.J. p 1029 note 14. 

73. Mass.—^In re Opinion of Jus¬ 
tices, 166 N.B. 401, 267 Mass. 607, 

63 AL.R. 838. 

12 C.J. p 1029 note 15. 

Employee’s purchase of stock 

Reserved power does not authorize 
statute invalidating employment con¬ 
tract in consideration of employee’s 
purchase of employer's capital stock. 
Mass.—^In re Opinion of Justices, 
supra. - 

74. U.S.—^Yoakam v. Providence 
Biltmore Hotel Co., D.C.R.L, 34 F. 

I 2d 538- 
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Although the legislature may*'qualify a corporate 
charter by^reasonahle restrictions^® the alterations 
must' be reasonable,'^® naust be made in good faith, 
and must not be . imposed through oppression or 
wrong;?® and they must, be cofisisterit with the 
scope and’ object of the act of incorporation,^® 
and must not be exerted to defeat or substantially 
impair :the. purpose or object of the grant,®® or to 
change the fundamental character of the corpora¬ 
tion, without the consent of.the corporation or its 
stockholders.®! . ; 

The reserved* power to amend or repeal applies 
only to the contract of incorporation, which in¬ 
cludes such .matters as the definition of the' scope 
and nature of the corporate enterprise, the amounts 
and. kinds of corporate stock, the scheme of man¬ 
agement of the corporation, including the protection 
of creditors and method of electing officers, as well 


as safeguarding a definite public interest,®® and 4s 
not confined to the primary franchise of a corpora¬ 
tion, that is, to a franchise granting corporate exist¬ 
ence, and which is not the property of the corpora¬ 
tion but extends to the secondary franchise of a 
corporation, that is, to a franchise acquired by a 
corporation after corporate existence commenced, 
that it may part with or be deprived of without af¬ 
fecting its corporate existence, and which may snr~ 
vive the death of the corporation.®® Thus, the 
legislature may terminate all rights derived solely 
from the charter,, as distinguished from those in¬ 
dependently acquired in the exercise of powers 
granted by the charter,®^ but the state has no special 
control over those features of the corporate exist¬ 
ence and activities which are enjoyed in common 
with individuals and derived from the general 
law, rather than from the content of the corporate 


N.J.—^In re Collins-Doan Co., 61 A. 
'2d 913, 1 N.J.Super. 441, reversed 
on'other -grouilds 67 A.2d'363, 4 
N.J.Super. 386, reversed on other 
^founds 70 AL.2d 169, -8 N.J. 382, 
IS A.£i.R.2d 1260. 

Okl.—Yukon Mill-' & ' Grain Co. v. 
V6se. -206 P.2d 206, 201 OkL 376. 

SlttMiigr fond agrreement 
Power' to authorize cancellation of 

corporation’s agreement to create 

sinking fund to redeein stock hot 

given. ■ . : t: \ . 

XT.S.—^Toakam y. ProvidencS Bilt- 
more Hotel Co.,- 'I>.C.Il.I., 3*4* F.2d 
633. ^ ’ 

75. Pla.—Surf Club y. Tatem .Surfl 
Club, ;i0 So.Sd 664.' 15I.*F16L 406. 

N.T.—People v. 35eakes Dairy Co., 
119 N.B. 116, 222 N.T. 416, 8 A. j 
D.R. 1260. 

76. tJ.S.—Shields v. Ohio, Ohlp, 95 
IT.S. 319, 24 .L.Bd. 367. 

Ark.;—Ft. Smith/ Light & Traction 
Co. v: Board of Improvement of 
Paving DlsL No. 13, 276 S.'W. 1012, 
169 AtIl 690, amrrned 47 S.Ct 596, 
274 X7.S. 387, 71 Li.Ed. 1112. 

N.Y.—In Te Mt. Sinai Hospital, 219 
N.T.S. 606, 128 Misc. 476, affirm¬ 
ed 228 N.YS; 366, 323 App.Divr 
836, affirmed 164 N.B. 871, 260 N. 
Y. 103, 62 AL.K. 664.. 

77. XJ.S.—Shields, v.. Ohio,- Ohio, 95 
XT.S. 319. 2i L.,Bd. 357. . 

Ark.—Ft. Smith Light & . .Traction 
Co. V. Board qf^ Improvement of 
Paving Dist. No. 16„ 276 S.yv. 1012, 
.169 .Aik. 690, afflnhed 47 S.Gti 
:B95, ,274 t]r,S., 887; 71 /L.Bd. .1112. . 

N.'Y.-rrln^ re M;t.\.Sinai 'Hospital, 23,9 
N.T,S*. 6’95,*128 Misc. 476, aflOrm^ 
228, 866. 223 App.Div.' 836, 

affirmed i'64 jSf.B. 871, 260 N.Y. 
103, 62 AL.R. 664. 

Tg-i: JXS.TrShleidS::v. Ohio, Ohio, 96 
U.S. 319, 24 L.Bd. 867, .k?: i j 


Ark.—^Ft. Smith Light & Traction 
Co. V. Board of Improvement of 
Paving Dist. .No.* 16. 276 S.W. 1012, 
169 Ark. 690, affirmed .47 S.Ct. 696, 
274 U.S. 887, 71 L.Ed. 1112. 

Not for oppressioh or spoliatioiL 
‘The power is. not one. to be used 
for the purposes of spoliation or op¬ 
pression. It is a power which the 
atate is permitted to invoke only 
for the promotion and the protec¬ 
tion of public interests. That is 
the purpose for which It was re¬ 
served. It is not to be used arbi¬ 
trarily or capriciously or for the 
purpose of punishment or retalia¬ 
tion.” , 

Wis,—Superior 'Wgter, Light & Pow- 
. er Co. V. City of Superior, 181 N. 
W. 118, 122, 174 Wis. 267, affirm¬ 
ed 183 N.W. 254, 174 Wis. 267. 

Not hvjiuioiu to oorpo^tors 
! Hepeal of statutory provision mak¬ 
ing certificate from corporation 
commission essential to construc¬ 
tion of power plant in competition 
with existing plant in municipality 
did not alter utility’s franchise in 
manner injurious to its corporators. 
U.S.—City of Paragould, Ajrk., v. Ar¬ 
kansas Utilities Co., C.C,AAjrk.| 70 
F.2d 530, certiorari denied Arkan¬ 
sas Utilities" Co, v.^City of Para- 
' gould, 65 S.Ct. IQl, 293 U.S. 686, 

79 L.Ed. 682. 

79. U.S.—Phillips.'Petroleum Co. v. 

; Jenkins, Ark., ’66^ S.Ct. '611,. 297 
, U.^. 329,^ 80 L.Bd. 943. rehearing 
denied 66 S.Ct 746,' 298 U.S. 691, 

80 L.Ed. 1409—Shields v. Ohio, 
Ohio, 95 U.S. 819..C.24 L.Bd. 367. : 

Ark.—^Ft Smith Light & Traction 
Co.^ V. Board Vot Improvement of 
Paving < Dist . No. : 16, 276 S.W.- 

1012, 169. Ark. 690, affirmed 47 S. 

. Cti.696,..274,U;S. 387v 71 L.Ed. 1112. 
I^’.Y.—In re Mt... Sinai > Hospital, 164 


N.B. 871. 250 N.T. 103, 62 AL.R. 
664. 

80. U.S.—^Phillips Petroleum Co. v. 
Jenkins, Ark., 66 S.Ct 611, 297 U. 
S. 629, SO'D-Ed. 943, rehearing de¬ 
nied 66 S.Ct 746, 298 U.S. 691, .80 
L.Bd, 1409. 

N.T.—re Mt Sinai Hospital. 164 
N.B. 871,' 260 N.Y. 103, 62 A.L.R. 
564—^People V. Beakes Dairy Co., 
119 N.B. 116, 222 N.T. 416, ‘ 8 A. 
L.R. 1260, 

81. Conn.—Perkins v. Coffin, 79 A. 
1070, 84 Conn. 276, Ann.Cas.l912C 
1188. 

Wyo.—Corpus Juris Secundum cited 
in Drew v. Beclswith, Quinn & Co., 
T14 P.2d 98, 104, 57 Wyo. 140, re¬ 
hearing denied 115 P.2d 661, 67 
Wyo. 140. 

12 C.J. p 1029 note 16. 

82. U.S.—^Yoakam v. Providence 
Biltmore Hotel Co., D.C.II.I., 34 F. 

. 2d 633, 

Change of capital stock 
Reserved power to alter or repeal 
corporate charter as authorizing 
statutes empowering increase or' re¬ 
duction of capital stock see the C.J. 
S. title Corporations § 268. 

83. Wis.—Superior Water, Light & 
Power Co. v. City of Superior, 181 
N.W. 113, 174 Wis, 257, reheard 
183 N.W. 264, 174 Wis. 257. 

84. N.Y.—In re Mt iSlnai Hospital, 
219 .N.Y.S* 505,128 Misc. 476, af¬ 
firmed 228 N.Y.S. ,855i 223 App. 
Piv. 836, and affirmed 164 N.B. 
871, 250 N.Y. IQZ, 62 A.L.R. 664. 

Amendment to extent of 'repeal 
Legislature may amend charitable - 
corporation’s charter, t6 ' impair 
rights which it could impair or de-' 
stroy by repeal of charter. ' 

N.Y.—In-re^Mt Sixial Hospital^ su- 


1SS8, 
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grant.S5 The corporation'and its members are not 
subject to any kind of confiscatory legislation or 
discriminatory burden which takes the guise of an 
amendment to the charter.*® 

If “ the corporation refuses to accept statutory 
modification, it must cease to transact business in 
a corporate capacity.*^ 

§ 321. Alteration with Conseiit of Corpora¬ 
tion 

Where the corporation consents, either expressly or 
impliedly, the legislature may make any change In the 
charter. ' ^ 

The legislature may make any change in. the 
charter with the consent of the'corporatipn.** This 
consent may be shown by the corporation asking 
for the' amendment,** by expressly accepting one 
made without request,** or by acting on, or acqui¬ 
escing in, one enacted without request.*^ 

§ 322. When Corporation Has Not Accepted 
Charter i 

Prior to Its acceptance by the corporation a corpo¬ 
rate charter may be altered or repealed at any time. 

As appears in Corporations § 38, an act or charter 
of incorporation is nothing more than an offer until 
consummated by^ acceptance, ^d, although an ac¬ 
cepted act of incorporation is a contra^ within the 
constitutional protection against impairment,** un¬ 
til it is accepted, either by direct act or by com¬ 
mencing. business, the legislature can alter or re¬ 
peal it without violating the prohibition in the con¬ 


stitution against laws' impairing the obligation- 
contracts.** 

§ 323. Where Corporations Consolidate' 

On the consolidation of two or more corporatipns, If 
the consolidated corporation Is a new corporation it Is 
subject to any legislative power of amendment or repear 
existing at the date of its creation, but If It Is a continua¬ 
tion of one of the old corporations, its charter, property, 
and franchises are subject only to the sainie rights and 
restrictions by which they,were held by- therespective 
corporations before consolidation. 

On the consolidation of two ‘corporations, each of 
which has a . charter not subject to legislative 
amendment or repeal, the charter of the consolidated 
corporation becomes subject to any power of leg-^ 
islative amendment existing at the date of its is¬ 
sue.*^ Also, if the property and franchises of one 
corporation are acquired by a new corporation, 
it holds them subject to the reserved pow:er of the 
legislature as it existed at the tune of the trans¬ 
fer,** and also subject to any reserved power of 
the legislature in force at the time of such transfer 
as against, the grantor corporation.*® If, however, 
two corporations are consolidated, not by the crea¬ 
tion of a new corporation, but by the merger of one 
corpdration into another so that the merged corpo¬ 
ration ceases to exist and all its property' arid fran¬ 
chises pass to the continuing corpdration, the latter 
holds all its property and franchises subject to the 
same rights and restrictions by-which they were 
held by the respective corporations before the mer¬ 
ger.*^ Also, no rights to which corporations are 
entitled under their charters and franchises are 


85. U.S.—^Toakam v. Providence | 

BUtmore Hotel Co., D.C.R,I:, S4 E?. 
2d 633. 

86. N.Y.—^In re Mt Sinai Hospital. 
164 N.B. 871, 250 N.T. 103, 62 A. 
L..R. 664. 

87 . -Va.^—Teaton v. Old Dominion 
Bank, 21 Gratt 698, 62 Va. 693. 

88- Pa.—^Pennsylvania R. Co. v. 

Duncan, 5 A. 742, 111 Pa. 362. 

12 C.J. p 1030 note 20. 

89. Ind.—Smead v. Indianapolis, 

etc., R. Co.. 11 Ind. 104. : .1 

S.C.—Attorney General v. Society 
for Relief of Elderly, eta, Min-? 
isters, eta, 10 Rich.B<i. 604. 

90. U.S.—^Louisville, eta, R. Co: v. 
Siler, C.C.Ky.. 186 P. 176,"affirmed 
S4 act. 48, 231 U.S. 298, 68 L.Bd. 
229 

12 C.J. p 1080 note 22. 

91. Ala.—State v. . Miontgomery 

Light Co., 16 So. 847, 102 Ala. 594. 

12 C.J. p 1030 note 23. 

Evidence of acceptance of amend¬ 
ment see the C.J.S. title Corpora¬ 


tions § 81. also 14 C.J. p 191 note 
13-p 193 note 29. 

98. U,S.—Pearsall v. Great North¬ 
ern R. Co., C.C.Minn., 73 P. 933, 
reversed on other grounds 16 S.Ct 
706, 161 U.S. 646, 40 L.Bd. 888. 
Md,—^Levin v. Baltimore & O. R. Co., 
.17 A.2d 101, 179 Md, 126. 

93. Tex.—^Davis v. Allison, Civ.App., 
189 S.W. 968, affirmed 211 S.W. 980, 
109 Tex. 440. . 

12 C.J. p 1030 note 25—14 C.-J. p 
.113 note 81. 

AcceptaxLoe not shown 

Evidence supported a finding that 
a special act, providing for incorpo¬ 
ration of a banking association, was 
not accepted so as to become a con¬ 
tract not subject to inapairment. 
Xex.—^Davis V. Allison, Civ.App., 189 
S.W. 968, affirmed 211 “S.W. 980, 109 
Tex. 440; . 

Fending proceeding 
■'Statute transferring from state 
superintendent of banks to the- state 
securities commission 1316 duty of 
determining whether •certificate of 
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authority to do business should be 
issued to a bank, when construed to 
apply , to proceeding pending before 
state, superintendent of banks at 
the ^time of its enactment, is not un¬ 
constitutional as contravening .con¬ 
stitutional provision prohibiting tl^ 
Impairment of the obligation of con¬ 
tracts’. . 

Minn.—Carlson v. Pearson, 176 N.W. 
346, 145 Minn., 126. 

94 . U.S.—Atlantic & G. R. Co. v. 
Georgia, Ga., 98 U.S. 869, 26 L.Bd.’ 
186.' 

12 C.J. p 1030 note 27. 

95. ri’lS.—San Antonio Tract. Co. v. 
Altgelt, Tex., 26 S.Ct 261, 200. U. 
S. 304, 60 L.Ed.'491. 

12 C.J. p lOSp note 28. _ 

96. U;S.—Union Paa R. Co. v. Ma¬ 
son City, eta, R. Co., Neb*, 128 P. 
280, 64 C:C.A. 348, affirmed 26- S, 
Ct 19, 199 U.S. 160, 50 L,Bd; 134. 

97. U.S.:—Central R., eta, Co. v. 
' Georgia^ -Ga., 92 U.S. 665, 23 KEd. 

767. • ^ 

12 C;J. p lOOLnote 80» 
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lost by the acquisition by a third corporation of a 
controlling interest in them.*® 

§ 324. Distinction between Public and Pri¬ 
vate Corporations 

The Invtolabiilty of. corporate charters applies only 
to private and not to public corporations. 

The inviolability of charters applies only to 
private corporations.** Therefore, if a corporation 
is a public one, the legislature may modify its char¬ 
ter at will.i What corporations are private and 
what are public are discussed generally in Corpora¬ 
tions § 18*, the public or private character of colleges 
and universities and the power of the state to 
change their charters in Colleges and Universities 
§ 2j and the public or private character of charities 
in Charities § 1. 

§ 325. Nature and Extent of Corporate 
Rights and Privileges in General 

Corporate charters and franchises, except where such 
power is expressly relinquished, are entered into subject 
to the inherent power of the state to supervise and regu¬ 
late. Charter rights not reduced to possession are sub¬ 
ject to alteration or repeal. 

In general, a grant by a state through its legis¬ 
lature of a franchise, privilege, or exemption to a 
corporation, either in the act incorporating it, or by 
other legislation, followed by action of the corpo¬ 
ration under or in reliance on the grant so made, 
constitutes a contract, based on a valuable consid¬ 
eration, the obligation of which cannot be impaired 


by subsequent legislation.* However, although con¬ 
tracts by the state or one of its properly authorized 
agencies with a public service corporation, by which 
it agrees for a consideration to relinquish its power 
to prescribe conditions or to regulate practices for a 
period specified therein, are valid contracts which 
cannot be impaired,® in general a corporation is 
subject to reasonable and proper regulation by the 
state,^ and franchise contracts between municipal¬ 
ities and public service companies are made subject 
to the inherent power of the legislature to supervise 
and regulate.® 

A statute, or state board or commission acting 
under authority of a statute, which requires a public 
service company which obtained its franchise prior 
to the enactment of the statute to continue its serv¬ 
ice after its obligation to do so has ended under 
the terms of its franchise or because of the expira¬ 
tion of its franchise, violates constitutional provi¬ 
sions against impairment of the obligation of con¬ 
tracts.* Where a public service company’s fran¬ 
chise from a city required it to obtain the city’s 
consent to a sale or transfer of its property on the 
state’s withdrawal of that power from the city and 
transfer of it to a state public utilities commission, 
a sale by the company of its property without first 
obtaining the city’s consent, but with the consent of 
the public utilities commission, did not impair the 
obligation of its contract.*^ A statute requiring 
motor transportation companies to secure the con¬ 
sent of municipalities within which they operate 
does not impair the contract of a company operating 


9a Wash.—state v. Tacoma, etc,, 
B. Co,. 112 P. 606, 61 W€Lsh. 507, 
82 L.ILA..N.S., 720. 

99. Mich,—Corpus Juris cited in 
Harsha v. City of Detroit, 246 N. 
W. 849, 850, 261 Mich. 586, 90 A. 
KR 858. 

12 C.J. p 1031 note 32. 

1. Mich.—^Harsha v. City of De¬ 
troit, supra. 

12 C.J. p 1031 note 88. 

2. NT.Y.—^People ex rel. New York 
Cent. & H. R R Co. V. Mealy, 120 
N.B. 166, 224 N.Y. 187, ^nued 
People of State of New York ex 
rel. Troye Union R Go. v. Mealy, 
41 S.Ct 17. 264 U.S. 47. 65 L..Bd. 
123. 

Ohio.—Wheatley v. A. I. Root Co., 

. 69 N.B,24 187, 147 Ohio St. 127. 

Po.—City of Philadelphia v. Holmes 
BlectfiO Protective Co. of Phila¬ 
delphia, 6 A.2d 884, 835 Pa. 27a. 

jLotoal consideration, req,^ed 
:The .consideration, must he actual 

and not 'merely speculative, and It 

must have been induced by the 


from the legislature of the franchise, 
privilegre, or exemption. 

N.Y.—^People ex rel. New York Cent. 
& H R R Co. v. Mealy, 120 N.B. 
166. 224 N.Y. 187, affirmed Peo¬ 
ple of State of New York ex rel. 
Troye Union R Co. v. Mealy, 41 
S.Ct. 17, 264 U.S. 47, 65 KEd. 123. 

3. Ind.—Central Union Telephone 
Co. V. Indianapolis Telephone Co., 
126 N.B. 628, 189 Ind. 210. 

4. U.S.—Gladstone v. Galton, C.C.A. 
Cal., 146 P.2d 742. 

Ga—Georgia Public Service Com¬ 
mission V. Saye & Davis Transfer 
Co., 154 S.B. 439, 170 Ga 378. 

Pa—Scranton-Sprlng Brook Water 
Service Co. v. Pennsylvania Pub¬ 
lic Utility Commission, 67 A.2d 
736, 165 PaSuper. 286. 

Trcmsportatiou oorporatloii 
Act regrulating transportation for 
hire by motor vehicles was not un¬ 
constitutional as impairing obliga¬ 
tion .of contract in prohibiting busi¬ 
ness in existence before act. . 
Ga-^i-Georgia Public Service.jCommis*: 
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sion T. Saye & Davis Transfer 
Co.. 164 S.B. 439, 170 Ga 873. 

5. W.Va—^Huntington Water Cor¬ 
poration V. City of Huntington, 177 
S.B. 290, 116 W.Va 631. 

6. U.S.—^Unlon Light, Heat & Pow¬ 
er Co. V. Railroad Commission of 
Commonwealth of Kentucky, D.C. 
Ky.. 17 P.2d 143. 

Ohio.—^Bast Ohio Gas Co. v. City of 
Cleveland, 140 N.B. 410, 106 Ohio 
St. 489. 

Violation of state constitution 
State statute, if construed as aU'^ 
thorizing railroad commission to 
compel gas company to continue 
service after expiration of its fran¬ 
chise, would violate state constitu¬ 
tional provision expressly vesting 
power to grant local franchises ex¬ 
clusively in state municipality. 
U.S.—Union Light, Heat & Power 
Co. V. Railroad Commission of 
Commonwealth of Kentucky, D.C, 
Ky., 17 P.2d 143. 

7. Ind.—Central Union Telephone 
Co. V. Indianapolis Telephone Co., 
126 N.B. 628, 189 Ind. 21Q. 
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under a license from the public utilities commission 
and not under a franchise or contract^ 

A statutory right embraced in the charter of a 
corporation must be reduced to possession to secure 
the constitutional protection against alteration or 
repeal.® 

§ 326. Monopolies and Exclusive Franchises 

The grant of a franchise which Is not exclusive does 
not prevent the grantor from granting a similar fran¬ 
chise to another, or entering Into competition itself with 
the grantee; but If the franchise is exclusive the grantor 
Is prevented by the constitution from making similar 
grants to others, or from entering into competition Itself 
with the grantee. 

The grant of an exclusive privilege, if valid, im¬ 
plies a contract not to revoke the grant,i® and a fur¬ 
ther contract not to grant the same privilege to an- 
other.ii However, grants of monopolies and ex¬ 
clusive franchises, even though exclusive in terms, 
are subject to the exercise by the state of its police 
power,i2 and the doctrine has been applied so as to 
sustain statutes granting the right to operate a lot¬ 
tery,and to maintain a ferry,in violation of 
previous exclusive grants; and a privately owned 
water company may not complain of any impairment 
of its franchise rights by the formation of a munici¬ 


pal corporation to supply water where it was given 
an opportunity to be heard and the evidence showed 
the community was inadequately supplied with wa- 
ter.15 After the time fixed for a franchise has ex¬ 
pired, there is no longer any contract to be im- 

paired.^5.5 

Under the general rule of construction by which 
all grants of franchises and privileges are to be con¬ 
strued in favor of the public, considered in Fran¬ 
chises § 21, and, conformable to the rule as it ap¬ 
pears in Franchises § 22, Monopolies § 13, and 
Corporations § 948, and in particular titles dealing 
with franchises for specific services, a franchise 
will not be held exclusive in a proceeding in which 
that question arises, in the determination of whether 
the franchise has been impaired within the meaning 
of the constitutional provision prohibiting the im¬ 
pairment of contracts, unless the intention to grant 
an exclusive privilege clearly appears.^® On the 
grant of a franchise not in terms exclusive, there is 
no constitutional obligation on the state or mu¬ 
nicipality not to grant to another corporation a 
similar franchise, even though the latter greatly 
impairs or destroys the value of the former.^^ Ac¬ 
cordingly, it is not necessary for the legislature to 
reserve in its first grant a right to make a second 


8i Ohio.—Sylvanla Busses v. City of 
Toledo. 160 N.B. 674, 118 Ohio St 
187. 

9. U.S.—San Joaquin, eta, Canal, 
eta, Co. V. Stanislaus County, C. 
C.Cal., 113 P. 930, reversed on oth¬ 
er grounds 24 S.Ct 241, 192 U.S. 
201, 48 L..E3d. 406. 

Bight to appropriate land and water 
rights 

If adoption of i>lan of water pow¬ 
er development vested in power com¬ 
pany preferential .right to appropri¬ 
ate property thereby embraced, the 
state retained the power to revoke 
the right to appropriate such prop¬ 
erty until acted on. 

U.S.—Sears v. City of Akron, Ohio, 
88 S.Ct. 245, 246 U.S. 242, 62 L. 
Bd. 688. 

10. U.S.—New Orleans Gas-Light 
Co. V. Louisiana Light, eta, Co., 
La., 6 S.Ct 252, 115 U.S.* 650, 29 
L.Bd. 516. 

Ala.—City of Bessemer v. Birming¬ 
ham Elea Co., 27 So.2d 566, 248 
Ala. 345. 

12 C.J. p 1032 note 36. 

11. Ala.—City of Bessemer v. Bir¬ 
mingham Elea Co., supra. 

Ark.—Arkansas Power & Light Co. 
V. West Memphis Power & Water 
Co., 58 S.W.2d 206. 187 Ark. 41. 

12 C.J. p 1032 note 37. 

12. Ala.—City of Bessemer v. Bir¬ 
mingham Elea Co., 27 So.2d 666, 
248 Ala, 345. 

16 C«J.S.«-86 


Mo.—Swisher Inv. Co. v. Brlmson 
Drainage Dist of Grundy and Har¬ 
rison Counties, 245 S.W.2d 75, 362 
Mo. 869. 

N.C.—^Robinson v. Lamb, 36 S.E 29, 
126 N.C. 492. 

Termination hy legiSlatnre 
The termination by the legislature 
of a granted franchise or privilege 
In accordance with a condition of 
the grant for breach of the condi¬ 
tion cannot be regarded as impairing 
the obligation of a contract 
Mass.—^Boston Elevated Ry. Co. v. 
Com., 89 N.E.2d 87, 810 Mass. 628. 

13. La,—State v. Judge First Dist 
Ct, 32 La,Ann. 719. 

14. N.C.—Robinson v. Liamb, 86 S.E. 
29, 126 N.C. 492. 

13. Or.—^In re Incorporation of 
Communities of Rockaway and 
Seavlew in Tillamook County, 66 
P.2d 1107, 168 Or. 382. 

16.5 Mo.—^Kansas City Power & 
Light Co. V. Town of Carrollton, 
142 S.W.2d 849, 346 Mo. 802. 
Termination, of franchise 
Where town under franchise agree¬ 
ment gave electric and power com¬ 
pany twenty-year franchise and 
agreed not to construct its own 
plant during > such period, town in 
constructing a municipal plant after 
termination of such twenty-year pe¬ 
riod did not violate constitutional 
provisions relating to impairment of 
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contracts, since no contract was im¬ 
paired. 

Mo.—Kansas City Power & Light Co. 
V, Town of Carrollton, supra. 

16. U.S.—^Larson v. State of South 
Dakota, S.D., 49 S.Ct 196, 278 U.S. 
429, 73 L.Ed. 441. 

Ark.—City of El Dorado v. Coats, 
299 S.W. 856, 175 Ark. 289. 

La—^Richland Gas Co. v. Hale, 125 
So. 180, 169 La 300. 

12 CJ. p 1082 note 46. 

Franchises to which rule applied 

(1) To furnish electricity. 

U.S.—Joplin V. Southwest Missouri 
Light Co., Mo., 24 S.Ct 48, 191 U. 
S. 150, 48 L.Bd. 127. 

(2) To furnish gas. 

Ohio.—State v. Toledo, 26 N.E. 1061, 
48 Ohio St 112, 11 L.R,A. 729. 

Newman v. Bast Ohio Gas Co., 
83 N.B.2d 101, 88 OhioApp. 214, 
affirmed 78 N.E.2d 897, 149 Ohio 
St 360. 

(8) To furnish water. 

U.S.—^Knoxville Water Co. v. Knox¬ 
ville, Tenn.. 26 S.Ct 224, 200 U.S. 
22, 60 L.Ed. 868. 

12 C.J. p 1033 note 49. 

17. Ajrk.—City of El Dorado v. 
Coats, 299 S.W. 855, 176 Ark. 289. 

La—Corpus Juris quoted In Richland 
Gas Co. V. Hale, 126 So. 130, 134, 
169 La 800. 

12 C.J. p 1032 note 41—61 C.J. p 
413 note 49. 
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^ant;i8 and no compensation need be made to the 
first corporation for the consequential injury.^® 

A municipal corporation which, by the terms of 
an authorized franchise or contract, grants to a pri¬ 
vate company, either expressly, or by clear impli¬ 
cation, the exclusive right to supply tiie inhabitants 
of the city with water may not itself enter into 
competition with the grantee.^® The g^ant by a 
state or mimicipality of a franchise not exclusive 
imposes on the state or municipality no obligation 
not to enter into competition with the grantee of 
the franchise and a franchise to a private cor¬ 
poration or its contract to supply services does not 
prevent the municipality from constructing and op¬ 
erating like public utilities of its own, unless the 
franchise or contract clearly expresses or implies 
an exclusive right.^^ However, even a grant 
elusive in terms will not preclude competition by 


the municipality where nothing has been done un¬ 
der the grant and no other consideration for it has 
been, furnished but an ordinance levying mu¬ 
nicipal rates on property regardless of whether or 
not it is receiving municipal service is void as im¬ 
pairing the obligation of the contract evidenced by 
the franchise of a competing private corporation, 
since it tends to-destroy the value of the latter^s 
property by other means than competition.^^ 

In numerous proceedings in which a claim that 
the constitutional provision against impairment of 
contracts has been violated is predicated on the ex¬ 
clusiveness of the right granted, the exclusive na¬ 
ture of the right jor franchise granted has been rec¬ 
ognized or denied in the case of grants or franchis¬ 
es to maintain and operate bridges^^S ferries,ca¬ 
nals,turnpikes and toll roads,and has been rec- 


1& N.T.—Ft Plain Bridge Co. v. 
Smith, 80 N.Y. 44. 

19- Mass.—Watuppa Reservoir Co. 
V. Fall River, 18 N.B. 465, 147 
Mass- 548, 1 L-RA. 466. . 

Vt—White River Turnp. Co. v. Ver¬ 
mont Cent R. Co., 21 Vt 690. 

20. IT.S.—Vicksburg: v. Vicksburg 
Waterworks Co., Miss., 26 S.Ct 
660, 202 U.S. 453, 50 L.Ed. 1102, 6 
Ann.Cas. 263. 

12 C.J. p 1038 notes 46, 47. 
Umitatioa that no Injnstloe shall he 
done to stockholders 
A reserved right to alter, amend, 
or repeal corporate charters, "‘pro¬ 
vided however, that no injustice shall 
be done to the stockholders,’/ does 
not authorize the legislature to em¬ 
power a municipality to construct 
■waterworks of its o-wn during the 
term of an exclusive waterworks 
franchise, possessed by a private 
corporation imder a municipal ordi¬ 
nance adopted with legislative, sanc¬ 
tion. 

IT.S.—Vicksburg v. Vicksburg Wa¬ 
terworks Co., supra. 

21. U.S.—^Mutual Oil Co. v. Zehrung, 
D.C.Neb., 11 F.2d 887. 

12 ax p 1083 note 68. 

Competition, as to part of servioes 
Contract for street lighting and 
pumping were not, in absence of ex¬ 
press language, part of one entire 
agreement, which would be impair¬ 
ed' by violation of part of contract 
relating to street ^ lighting. 

U.S.—Ohio Electric Power Co. v. V^- 
lage of Oberlin, Ohio, D.aOhio, 9; 
F.Supp. 469. 

22. U.S.—Puerto Rico Ry., Liight 
Power Co. v. Colom, C:aA«Puerto 
Rico, 106 F.2d 846, cei^orarl de^ 
nied 60 S.Ct 263. 308 -g.S. 617, 84 
Ii.Ed. 516—City of Paragould, Ark., 

' V. Arkansas Utilities Co., C.C.A. 
Ark., 70 F.2d 680, certiorari de¬ 


nied Arkansas Utilities Co. v; City 
of Paragould, 66 S.Ct 101, 293 
U.S. 586, 79 L..Ed. 682. 

Hill' V. Elizabeth City, C.C.A. 
N.C., 298 F. 67, followed in Eliza¬ 
beth City Water & Power Co. v. 
Elizabeth City, C.C.A.N.C., 298 F. 
70. 

Issuance of bonds 
Proceedings for issuance and sale 
of bonds for municipal electric plant 
were not. invalid 

U.S.—Ohio Electric Power Co. v. Vil¬ 
lage of Oberlin, Ohio, D.C.Ohio, 9 
F.Supp. 469. 

23. Fla.—Capital City Light, eta, 
Co. V. Tallahassee, 28 So. 810, 42 
Fla. 462, affirmed 22 S.Ct 866, 186 

U. S. 401, 46 L.Bd. 1219. 

12 ax p 1038 note 62. 

24. N.T.—Warsaw Water Works Co. 

V, Warsaw; 66 N.B. 486, 161 N.T. 
176—Skaneateles Waterworks Co. 
V. Village of Skaneateles, 56 N.E. 
662, 161 N.T. 164. 

25. Exclusive firauohlse granted 
U.S.—Chenango Bridge Co. v. Bing¬ 
hamton Bridge Co.; N.T., 3 Wall. 
51, 18 L.Ed. 137. 

12 C.X p 1033 note 55. 

Exclusive fraaohise denied 
U.S.—Charles River Bridge v. War¬ 
ren Bridge^ 3Mass., 11 Pet: 420, 9 
L.Bd. 773, 938, 

12 C.X p 1034 note 62. 

26. Exclusive franchise granted 

Or.—Hackett v. Wilson, 6 P. .662, 12 
Or. 26—^Montgomery v. Multnomah 
-R. Co., 3 P. 485, 11 Or. 844. 

12 ax p^^ 1088 note 56. 

Exclusive franchise denied 
U.S.-i-WUliams 'V. WingO, Va., 20 S. 

Ct 798, 177 U.S. 601, 44 L,Ed. 906. 
12 C.X<'P'1034 note 68.- 
A contract 

« - Exclusive ferry leases, grianted pe¬ 
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titioner by state, were “contracts” 
between state and petitioner. 

U.S.—Larson v. State of South Da¬ 
kota, S.D., 49 S.Ct 19$, 278 U.S. 
429, 73 L.Ed. 441. 

Erection of bridge 
An exclusive grant of a ferry 
franchise within certain limits is 
not impaired within the meaning of 
the contract clause of the constitu¬ 
tion by a subsequent grant of a right 
to erect and maintain a bridge within 
such limits. 

U.S.—^Larson v. State of South Da¬ 
kota, supra. 

N.H—Plscataqua Bridge v. New 
Hampshire Bridge, 7 N.H. 36. 
Opportunity to give adequate service 
Certificate of necessity to operate 
ferry, even if not technically a 
“franchise,” is vested property light 
v^ch cannot be impaired through 
the granting of a certificate to a 
competing carrier, without first giv¬ 
ing the first carrier an opportunity 
to furnish the required service. 
Wash.—Kitsap County Transp. Co. v. 
Manitou Beach-Agate Pass Ferry 
Ass’n, 80 P.2d 233, 176 Wash. 486. 

27. Exclusive franchise granted 
Md.—Chesapeake, etc.. Canal Co. v. 

Baltimore, eta, R. Co., 4 Gill & X L 
Z^duslve. franchise denied 
Va.—Tuckahoe Canal Co. v. Tucka- 
. hoe, eta, R Co., 11 Leigh 42, 38 Va. 
42, 36 AmuD. 374. 

12 C.X p 1034 note 64. 

28. Exclusive franchise granted 
Tenn.—Nashville, eta, Turnp. Co. v. 

Davidson County, 61 S.W. 68, 106 
Tenn. 268. 

12 C.X p 1033 note 58—66 C.X p 1135 
note 86. 

Exclusive franchise denied 
U.S,—Washington, eta, Tump. Co. v. 
Maryland, Md., 3 Wall 210, 13 L. 
Ed. 180., 

12 C.X p 1084 note 66. 
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ognized or denied in the .wise* of railroads,street 
railroads,truck routes,81 gasoline and oil sta¬ 
tions,82 waterworks,88 garbage disposal,83.5 sewer¬ 
age plants,84 gas works,85 and electric light and 
power pl^ts.88 

§ 327. Right to Charges and Tolls 

Constitutional provisions against Impairment of the 
obligatiofi of contracts ordinarily do not apply so as to 
prevent a state from regulating the rates of public 
service corporations, notwithstanding such rates are 
fixed by contract,. except however, that municipalities 
and other state agencies, when expressly authorized. 


may enter Into Inviolable contracts fo.r a reasonable pe¬ 
riod of time as to such rates. 

As appears in the C.J.S. title Public Utilities § 
16, the state as an attribute of sovereignty, having 
its origin in the police power, is endowed with in¬ 
herent authority to regulate the rates to be charged 
by a public utility for its product or service. The 
exercise of such power is a legislative function, as 
stated supra § 198, and since it is within the scope 
of the legislative power, as appears supra § 107 of 
this Title, in general the legislature may itself, or 
through a commission^ prescribe the rates to be 
charged by a public service company,87 or may 


29. ZSxolasiTe fvancliUie STraate^L • • 
Md.—^Pennsylvania R. CoJ v. Balti¬ 
more, etc., R. Co., 60 Md. 263. 

12 C.J. P 1033 note 59—51 C.J. p 413 
notes 46-47. 

SzolTUdve CrfULohise denied 
U.S.—^Richmond, etc., R. Co. v. Lou¬ 
isa R. Co., Va., 13 How. 71, 14 LuBd. 
66. . 

12 C.J. p 1034 note 66—61 CJ. p 413 
note 49. 

30. Szcdnslve AnnCMse denied 

Mass.—Metropolitan il.. Co. v. High¬ 
land St R. Co., 118 Mass. 290.. 

12 C.J. p 1084 note 67. 

31. Bzdtifldve right denied 

Granting certificate for truck route 
which did not violate statutory rights 
of prior certificate holders, was not 
objectionable as impairing obliga¬ 
tion of contract with prior certifi¬ 
cate holders. 

Wash.—State v. Department of Pub¬ 
lic Works, 6 P.2d 64, 166 Wash. 566. 

32. EzoluBive franohise denied 
U.S.—Mutual on Co. v. Zehrung, D. 

C.Neb., 11 F.2d. 887., 

33. Ezoliisive franchise granted 
U.S.—Vicksburg y. Vicksburg Waters 

works Co., Miss., 26 S.Ct. 660,, 202 
U.S. 453, 50 LkEd. 1102, 6 Ann. 
Cas. 263. 

12 C.J. p 1933 note 60. 

Ezclnslve franohise denied 
U.S.—^Hill y. Elizabeth City, CCJL 
Isr.C.; 298 F. 67, followed in -^Bllza^ 
beth City Water & Power Co. v. 
Elizabeth City, C.aA.N.a, 293 F. 
70.. 

N.C.—Elizabeth . City Water & Pow¬ 
er Co. vl 'Elizabeth City, 124 S.E. 
611, 188 N.C. 278. '* 

12 C.J. p 1034 note 68. ' 

33.6 EZdnsive franohise' grated ' 
Cal.—^Ponti v. Burastero, 2^47 P.2d 
-697, 112 Caa.App.2d 846. 

34 » ^dlusiTe fTanohise denied - . 

Xj,s.— Hill V.. Elizabeth City, dCA- 
K.a, 298 F. 67, followed'tu Eliza¬ 
beth City Water. & Power Co. y.. 
Elizabeth City, aC.A,If.C., 298 F. 
70. ‘ ' 


36. EzdtLSlye franchise granted 
U.S.—New Orleans Gas-Light Co. v. 
Louisiana Light, etc., Co., La., 6 
S.Ct 262, 116 U.S. 650, 29 L.Ed.. 
616. 

Ezdnsiye fTanohisa denied . 

U.S,—Saginaw Gas-Light Co. v. Sag¬ 
inaw, C.C.Mlch.. 28 F. 629. 

Ark.—City of El Dorado v. Coats, 
299 S.W. 355, 175 Ark. 289. 

L€L.—^Richland Gas Co. v. Hale, 125 
So. 130, 169 La. 300. 

36; Ezdnsiye franchise granted 
Ark.—Arkansas Power & Light Co. y. 
West Ideuaphls Power & Water Co., 
58 S.W.2d 206,. 187 Ark. 4L 
Ezdnsiye franohise denied 
U.S.—Ohio Electric Power Co. y. Vil¬ 
lage of Oberlii^ Ohio, p.C.Ohlo,-9 
F.Supp. 469. 

Hill y. Elizabeth City,. C.C.A. 
N.C.. 298 F. 67, followed in Eliza¬ 
beth City Water-& Power Co. v. 
Elizabeth City, C.C.A.N.a, 298 F. 
,70. 

12 C.J. p 1034 note 7Q, 

Need for additional plant 
Repeal of statutory provision ref- 
qulring certificate from corporation 
commission as condition to con¬ 
structing power plant in city in 
competition with, existing plant did 
not impair obligation of contract of 
power company operating plant un¬ 
der indeterminate permit. 

U.S.—City of Paragould, Ark., v. Ar¬ 
kansas Utilities Co., C.C.A.Ark., 70 
F.2d 630, certiorari denied Arkan- 
. sas Utilities Co; v. City of Para- 
gould., 56 S.Ct. iOl,. 268 U.S. 686. 
79 L.E<L 682. 

znoo^orakon under general laws 
The incorporation of a power com¬ 
pany under the ^ general laws pf the 
state is not an impairment of the 
contract rights of a power company 
previously ' incorporated under the 
same general laws. 

U.S.—Cuyalioga River Power Co. v. 
Northern. Ohio Traction & Light 
Co.. Ohio. 40 S.Ct 404, 252 U.S. 
888, 64 L.Ed.r626. . 

Aots of pzlor incorporated company 
' The, acts;. or: claims of a power 
company whose incorporation ante-, 
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dated plaintlfTs Incorporation could 
not be attributed to the state as an 
impairment of plaintifTs contract 
rights under its charter. 

U.S.—Cuyahoga River Power Co. v. 
Northern Ohio Traction & Light 
Co., supra. 

Adoption of devdopment plan 

(1) Hydroelectric power company, 
by filing its articles of incorpora¬ 
tion, specifying the streams across 
which dams were to be built and 
maintained, did hot acaulre contract 
rights to have lands embraced in its 
subseauenUy. adopted plan for the. 
development and sale of power sub¬ 
jected to its public use, rights of 
way, and franchises, exclusive of all 
other persons or corporations. 

U.S.—Cuy^oga River Power Co. v. 
Northern Ohio Traction & Light 
Co., supra. 

(2) Approval hy state commission 
of conveyance by one power com¬ 
pany to another of lands which it 
had acquired and which a third pow¬ 
er company claimed the right to ac¬ 
quire, as covered by its plan for the 
development of power, whether a nec¬ 
essary condition to the conveyance 
or not, did not Impair the third pow¬ 
er company’s asserted right to ac¬ 
quire such lands. 

U.S.—Cuyahoga River Power Co. v. 
Northern Ohio Traction A Light 
Co.,' supra. 

37. .CaL—Aaneri<^ Toll Bridge Co. 
V. Railroad Commission, 83 P.2dl 1, 
12 Cal. 2d 184, affirmed American 
Toll Bridge Co. v. Railroad Com¬ 
mission of California, 69 S.Ct 948, 
807 U.S. 486, 83 L.Bd. 1414. 

F1&—rCprpuB ^'iiris Secnadim cited in 
Miami Bridge Co. v. Railroad Com¬ 
mission, 20 So.2d 366, 361, 165 Fla. 
366, certiorari denied 65 S.Ct. 1405, 
326 :U.S. > 867, 89 L.Ed. 1987.. 

IlL—State Public Utilities Commis¬ 
sion V. : City of Quincy, 126 N.B. 

■ 874, 290 Ill. <3 60; 

jPa.- 7 -Scranton. Electric Co. v. School 
IHst. of Borough of Avoca, 37 A. 

: 2d 726, 166 Pa.Super. 270. * . 

12 C.Jr, p 1036 note 98—6X«C.J. p 13 
notes 6, 7* 
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delegate such power to municipal corporations, 
provided, however, that the rates so prescribed must 
not be so low as to amount to taking the property. 
of the company without due process of law.^^ Con¬ 
tracts by public service corporations which affect the 
rates to be charged for their services or products, 
because of the interest of the public therein, are 
not to be classed with those personal and private 
contracts, the impairment of which is forbidden by 
constitutional provisions.^® Such contracts, either 
with municipalities or private persons, are binding, 
as between the parties themselves but, although 
it has been held that the obligation of a contract 


as to rates of a public service corporation^^ ^Jth 
the state,^5 or a municipal corporation acting within 
the scope of the power delegated to it,^^ cannot be 
lawfully impaired by any subsequent statute or 
ordinance, generally the rates thus fixed are valid 
and operative only until the state sees fit to exer¬ 
cise its paramount authority to regulate rates.^5 
Thus, since it is beyond the power of the legislature 
to grant away the police power of the state, as ap¬ 
pears supra §§ 179, 281, and infra § 333 of this 
title, it cannot, either directly or indirectly, grant 
to a private corporation the power to charge cer¬ 
tain rates or to fix rates which shall be beyond its 


38. Ill.—state Public Utilities Com¬ 
mission V. City of Quincy, 126 N.EI. 
374, 290 Ill. 360. 

Tex.—^Dallas Ry. Co. v. Gelier, 271 S. 

W. 1106, 114 Tex. 484. 

12 C.J. p 1036 note 94—43 CJ. p 428 
note 33. 

rund impoiinded pending* rate settle¬ 
ment 

Gas consumers held without any 
vested rights that precluded city and 
gas company holding city franchise 
from effecting reasonable adjustment 
of controversy over gas rates, includ¬ 
ing period during which part of rates 
collected were Impounded pending 
final disposition of controversy and 
the future, since city represented gas 
consumers. 

U.S.—Wright V. Central Kentucky 
Natural Gas Co., Ky., 66 S.Ct. 678, 
297 U.S. 637, 80 KSd. 850. 

88. Tex.—^Dallas Ry. Co. v. Geller, 
271 aw. 1106, 114 Tex. 484. 

12 C.J. p 1036 note 96. 

Begrnlatioii under contract 
Kven though city has right to reg¬ 
ulate charges by water company for 
furnishing water to it and its citi¬ 
zens under a contract, the court may 
interfere with rates so plainly and 
palpably unreasonable as to deprive 
the water company of a reasonable 
return on its investment. 

U.S.—^Palatka Waterworks Co, v. 
Palatka, CC.S.D.Pla., 127 P. 161. 

40. Fla.—Corpus Juris Secundum 
cited in Miami Bridge Co. v. Rail¬ 
road Commission, 20 So.2d 356, 361, 
certiorari denied 65 S.Ct 1405, 325 
U.S. 867, 89 KBd. 1987. 

N.J.—City of Bayonne v. Passaic 
ConsoL Water Co., 130 A. 530, 98 
NXEq. 174. 

Fairness essential 

Such contracts are not inviolable 
as, on the one hand, they may not 
be .made unreasonably high and, on 
the other they must be such as to 
afford the owners of the property a 
fair return on its fair value. 

U.S.—American Brake Shoe & Foun¬ 
dry Co. V.. Pittsburgh Rys. Co., D.C. 
Pa., 270 F. 812. 


Constitutional provisions inapplicable 
Constitutional provisions relating 
to the Inviolability of contracts, do 
not go to contracts touching govern¬ 
mental functions or prevent the state 
from regulating rates charged' by 
public utilities, as no obligation of a 
contract can extend to the defeat of 
legitimate governmental power. 

Me.—^In re Guilford Water Co.'s Serv¬ 
ice Rates, 108 A. 446, 118 Ma 367. 

41. Ark.—^Town of Pocahontas v. 
Central Power & Light Co., 244 S. 
W. 712, 152 Ark. 276, certiorari de¬ 
nied Central Power & Light Co. v. 
Town of Pocahontas, 43 S.Ct. 94, 
260 U.S. 766, 67 L.Bd. 498. 

Neb.—City of University Place v. 
Lincoln Gas & Blectric Light Co., 
191 N.W. 482, 109 Neb. 370. 

Utah.—Salt Lake City v. Utah Light 
& Traction Co., 178 P. 666, 62 Utah 
210, 8 A.L.R. 715. 

Va.—City of Richmond v. Virginia 
Ry. & Power Co., 126 S.EI. 863, 141 
Va. 69—^Town of Victoria v. Vic¬ 
toria Ice, Light & Power Co., 114 
S.B. 92. 134 Va. 184, 28 A.L.R. 562. 
Wash.—State v. Home Telephone & 
Telegraph Co. of Spokane, 172 P. 
899, 102 Wash. 196. 

3Cunlclpal corporation 

(1) Rates authorized under con¬ 
tract by municipal corporation with 
street railroad company cannot be 
reduced by municipal council with¬ 
out the consent of the company. 

U.S.—Minneapolis v. Minneapolis St. 

R. Co., Minn., 80 S.Ct. 118, 215 U. 

S. 417, 64 L.Ed. 259. 

12 C.J. p 1034 note 78, p 1086 note 79. 

(2) The obligation of the franchise 
contract for a line of a street rail¬ 
way company, fixing the fare on such 
line at five cents without transfer, 
is impaired, in the case of a con¬ 
tinuous trip beginning on a nonfran¬ 
chise line and extending over it and 
a franchise line, by an ordinance re¬ 
quiring all such service for five cents. 
U.S.—^Detroit United Ry. Co. v. City 

of Detroit, MIcIl. 89 S.Ct. 161, 248 
U.S. 429, 63 L.Bd. 841. 

(3) Municipality cannot reduce wa¬ 
ter rates fixed by contract with wa¬ 
ter company. ' 


U.S.—^Los Angeles v. Los Angeles 
City Water Co., Cal., 20 S.Ct. 736, 
177 U.S. 558, 44 L.Bd. 886. 

Birmingham Waterworks Co. v. 
Birmingham, D.C. Ala., 211 F. 497, 
aflftrmed 213 F. 450, 130 CC.A. 96— 
Los Angeles City Water Co. v. Los 
Angeles, G.C.S.D.Cal., 103 F. 711. 
Colo.—^Leadville Water Co. v. Lead- 
ville, 45 P. 862, 22 Colo. 297. 

(4) Municipality held empowered 
to make contract as to rates to be 
charged by water company which mu¬ 
nicipality, acting under statute au¬ 
thorizing cities to regulate the price 
of water furnished their inhabitants, 
could not Interfere with by ordinance 
reducing water rates. 

U.S.—Wichita Water Co. v. Wichita, 
D.aKan., 234 F. 415. 

N.M.—^Las Vegas Aqua Pura Co. v. 
Las Vegas. 60 P. 208, 10 N.M. 6, 
50 L.R.A. 224. 

42. Fla—State v. Burr, 84 Sa 61, 
79 Fla. 290. 

Mode of changing sate 
A provision fixing the mode by 
which the rates may be changed is 
a material part of the contract, which 
may not be impaired by a subse¬ 
quent state statute providing a dif¬ 
ferent mode of establishing rates gen¬ 
erally. 

U.S.—^Pocatello v. Murray, C.C.A.Ida- 
ho, 173 F. 382. 

43. Mich.—^Pingree v. Michigan Cent. 
R. Co., 76 N.W. 636, 118 Mich. 314, 

. 63 L,R.A. 274. 

12 aJ. p 1034 note 72. 

44. S.D.—City of Watertown v. Wa¬ 
tertown Light & Power Co., 173 
N.W. 739. 42 S.D. 220. 

12 C.J. p 1034 note 73. 

45. Fla.—^Mlami Bridge Co. v. Rail¬ 
road Commission, 20 So.2d 356, 165 
Fla. 366, certiorari denied 65 S.Ct 
1406, 326 U.S. 867, 89 L.Bd. 1987. 

N.J.—City of Bayonne v. Passaic 
ConsoL Water Co., 130 A. 530, 98 N. 
J.Eq. 174. 

Wls.—^Duluth St. R. Co. V. State R. 

Commn., 162 N.W. 887, 161 Wls. 
. 245. 
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control in the exercise of its police power for the 
protection of the people against unreasonable charg¬ 
es by public service companies and the exercise 
of the power of the state to control the rates and 
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charges of public service corporations,*^ as by the 
change of a rate or charge fixed by a contract be- 
tween the company and its customers or the mu¬ 
nicipality it serves,^® violates no constitutional 


46 . Or.—^Portland R. Lilgrhtt etc., Co. 
V. R. Commn., 105 P. 709, 109 P. 
273, 66 Or. 468. 

12 C.J. p 1036 note 88. 

47. Cal.—^Law v. Railroad Commis¬ 
sion of California, 196 P. 423, 184 
Cal. 737, 14 A.L..R. 249. 

Conn.—City of Ansonia v. Ansonla 
Water Co., 126 A. 474, 101 Conn. 
151. 

Idaho.—Sandpolnt Water & Light 
Co. V. City of Sandpolnt, 173 P. 
972, 81 Idaho 498, L.R.A.1918P 1106. 
Ind.—City of Washington, Ind. v. 
Public Service Commission, 129 N. 
R 401, 190 Ind. 105. 

Me.—^In re Searsport Water Co., 108 
A. 452, 118 Me. 382. 

Mo.—State ex rel. Kansas City Pub¬ 
lic Service Co. v. Latshaw, 80 S.W. 
2d 105, 825 Mo. 909, appeal dismiss¬ 
ed Latshaw v. State of Missouri ex 
rel. Kansas City Public Service Co., 
51 act. 101, 282 U.S. 806, 76 L.Ed. 
723. 

Mont.—State v. Blllinga Gas Co., 173 
P. 799, 55 Mont. 102. 

Okl.—City of Pawhuska v. Pawhuska 
Oil & Gas Co.. 166 P. 1058, error 
dismissed 39 S.Ct 526, 250 U.S. 394, 
63 L.Ed. 1054. 

Pa.—Springfield Consol. Water Co. v. 
City of Philadelphia, 131 A. 716, 
285 Pa. 172. 

Borough of Lansdbwne v. Public 
Service Commission, 74 Pa.Super. 
203—Slate Belt Electric Street Ry. 
Co. V. Public Service Commission, 
73 Pa.Super. 498—^Foltz v. Public 
Service Commission, 73 Pa.Super. 
24—Borough of Wllkinsburg v. 
Public Service Commission, 72 Pa. 
Super, 423, followed in City of Mc¬ 
Keesport V. Public Service Com¬ 
mission, 72 Pa.Super. 434, Htu’bor 
Creek Township v. Public Service 
Commission, 72 Pa.Super. 433, City 
of Pittsburgh v. Public Service 
Commission. 72 Pa.Super. 433, Bor¬ 
ough of North Braddock v. Public 
Service Commission. 72 Pa.Super. 
432 and City of Reading v. Public 
Service Coxnmission, 72 Pa.Super. 
432. 

Utah.—^U. a Smelting, Refining & 
Mining Co. v. Utah Power & Light 
Co., 197 P. 902, 68 Utah 168. 
Va.-^lty of Richmond v. Virginia 
Ry. & Power Co., 126 S.E. 363, 141 
Va. 69—^Town of Victoria v. Vic¬ 
toria Ice, Light & Power Co., 114 
S.B. 92. 134 Va. 134, 28 A,L.R. 562. 
W.Va.—^Huntington Water Corpora¬ 
tion V. City of Huntington, 177 S. 
E. 290. 116 W.Va. 631. 

B^erendnm 

Granting of referendum on reso¬ 
lution of city council increasing pub¬ 


lic utility rates does not impair ob¬ 
ligations of franchise. 

Ark.—Southern Cities Distributing 
Co. V. Carter, 44 S.W.2d 862, 184 
Ark. 1, certiorari denied 62 S.Ct. 
393, 286 U.S. 625, 76 L.Bd. 922. 

4a U.S.—^Interborough Rapid Trans¬ 
it Co. V. Gilchrist D.C.N.T., 26 F. 
2d 912, reversed on other grounds 
Gilchrist v. Interborough Rapid 
Transit Co.. 49 S.Ct 282, 279 U.S. 
159, 73 L.Ed. 652. 

Public Utilities Commission of 
Kansas v. Wichita R. & Light Co., 
C.C.A.Kan., 268 F. 37, reversed on 
other grounds Wichita R. & Light 
Co. V. Public Utilities Commission 
of State of Kansas, 43 S.Ct 51, 260 

U. S. 48, 67 L.Ed. 124. 

Ark.—City of Camden v. Arkansas 
Light & Power Co., 224 S.W. 444, 
146 Ark. 206. 

Me.—In re Island Palls Water Co., 
108 A. 459, 118 Me. 397. 

Mo.—State ex rel. Washington Uni¬ 
versity V. Public Service Commis¬ 
sion of Missouri, 272 S.W. 971, 308 
Mo. 328, error dismissed 48 S.Ct. 
82, 276 U.S, 489, 637, 72 L.Bd. 388. 
Pa.—Suburban Water Co. v. Borough 
of Oakmont 110 A, 778, 268 Pa. 
243. 

Vt—^Rutland Ry., Light & Power Co. 

V. Burditt Bros., Ill A. 582, 94 Vt 
421. 

12 ax p 1086 note 96—61 C.X p 14 
note 17. 

luorease of rates 

The state may authorize the pub¬ 
lic utility to increase its rates above 
those fixed by its franchise. 

V'a.—City of Richmond v. Chesapeake 
& Potomac Telephone Co. of Vir¬ 
ginia, 106 S.E. 127, 127 Va. 612. 

Rates held subject to alteratiou 

(1) Electricity rates. 

Ala.—City of Mobile v. Mobile Elec¬ 
tric Co., 84 So. 816, 203 Ala. 674. 
Ark.—^Town of Pocahontas v. Central 
Power & Light Co., 244 S.W. 712, 
162 Ark. 276, certiorari denied Cen¬ 
tral Power & Light Co. v. Town 
of Pocahontas, 43 S.Ct. 94, 260 U. 
S. 766, 67 L.Bd. 498—^Etaxrison Elec¬ 
tric Co. V. Citizens' Ice & Storage 
Co., 232 S.W. 932, 149 Ark. 602. 

N.T.—^Niagara, Lockport & Ontario 
Power Co. v. Seneca Iron & Steel 
Co., 219 N.Y.S. 418, 128 Mlsa 336, 
affirmed 221 N.Y.S. 869, 219 App. 
Div. 868. 

Pa.—Scranton Electric Co. v. School 
Dist. of. Borough of Avoca, 37 A 2d 
725, 166 Pa.Super. 270—Slate Belt 
Electric Street Ry. Co. v. Public 
Service Commission, 78, Pa. Super. 
493. 


(2) Gas rates. 

XJ.S.—City of Pawhuska v. Pawhuska 
Oil & Gas Co., Okl., 39 S.Ct. 526, 260 
U.S. 394, 63 L.Bd. 1064. 

Iowa.—Selkirk v. Sioux City Gas & 
Electric Co., 176 N.W. 301, 188 
Iowa 889. 

Mont.—State v. Billings Gas Co., 173 
P. 799, 55 Mont. 102. 

N.Y.—^People ex rel. Village of South 
Glens Falls v. Public Service Com¬ 
mission of New York for Second 
Dist, 121 N.E. 777, 226 N.Y. 216. 
Okl.—Western Oklahoma Gas & Fuel 
Co. V. City of Duncan, 261 P. 37, 
120 Okl. 206—City of Sapulpa v. 
Oklahoma Natural Gas Co., 192 P. 
224, 79 Okl. 196—City of Pawhus¬ 
ka V. Pawhuska Oil & Gas Co., 166 
P. 1058, 64 Okl. 214, error dismiss¬ 
ed 39 S.Ct 626, 250 U.S. 894, 63 
L.Ed. 1054. 

Tex.—State v. Lone Star Gas Co., 
Clv.App., 86 S.W.2d 484, reversed 
on other grrounds 58 S.Ct 883, 304 
U.S. 224, 661, 82 L.Ed. 1304, re¬ 
hearing denied 68 S.Ct 1051, 804 U. 
S. 590, 82 L.Ed. 1549. 

(3) Telephone rates. 

U.S.—^Miller v. Southern Bell Tele¬ 
phone & Telegraph Co., C.C.AS.C., 
279 F. 806. 

Mich.—^Traverse City v. Michigan 
Railroad Commission, 168 N.W. 481, 
202 Mich. 676. 

Va—Chesapeake & Potomac Tele¬ 
phone Co. of Virginia v. Common¬ 
wealth, 186 S.B. 676, 147 Va 48. 

(4) Water rates. 

Ind.—City of Washington, Ind., v. 
Public Service Commission, 129 N. 
E. 401, 190 Ind. 105. 

NX—City of Bayonne v. Passaic 
ConsoL Water Co., 130 A 630, 98 N. 
XBq. 174. 

Or.—City of Hillsboro v. Public 
Service Commission of Oregon, 187 
P. 617, 97 Or. 820, petition denied 
192 P. 390, 97 Or. 320, error dis¬ 
missed 41 S.Ct 323, 255 U.S. 562, 
66 L.Ed. 787. 

Pa—Springfield Consol. Water Co. v. 
City of Philadelphia, 181 A 716, 
286 Pa 172. 

Borough of Lansdowne v. Public 
Service Commission, 74 Pa Super. 
203. 

W.Va—^Huntington Water Corpora¬ 
tion V. City of Huntington, 177 
S.B. 290, 116 W.Va 631. 

(6) Elevated railroad rates. 

Ill—^Hoyne v. Chicago & O. P. Ele¬ 
vated R. Co., 128 N.B. 687, 294 Ill. 
413. 

(6) Street railway rates. 

U.S.—City of Englewood v. Denver & 
S. P. Ry. Co., Coo.. 39 S.Ct. 109, 
248 U.S. 294, 63 L.Ed. 263. 
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guaranty against impairment of the obligation of a rates fixed by contract finds further basis on the 
contract and cannot be forestalled by contracts at- ground that rate contracts are made subject to the 
tempting to fix rates in advance,even though the police power and are regarded as entered into m 
contract was made before the* enactment of the contemplation of the state’s authority to regulate 
statute authorizing the change,or was based on rates and with an implied provision that the rate 
consideration actually paid in advance.^ named therein is subject to change, according to 

law, so as to keep it reasonable and nondiscrim- 
This power of the state to modify public service inatory,^^ and also in some jurisdictions on the 


Sambor ‘ v. Philadelphia Rapid 
Transit Co., D.C.Pa., 27 F.2d 406. 
appeal dismissed 49 S.Ct 92, 278 

U. S. 672, 73 L.Ed. 613. 

Dubuque Electric Co. v. City of 
Dubuque,. Iowa, 260 F. 363, 171 C. 
C-A. 219. 

Fl8u—State V. Burr, 84 So. 61, 79 Fla. 
290. 

Ill.—State Public Utilities Commis¬ 
sion V. City of Quincy, 126 N.E. 
374, 290 Ill. 360. 

Pa.—^Foltz V. Public Service Com¬ 
mission, 73 Pa.Super. 24. 
Tenn.-:-Clty of Memphis v. Bnloe, 
214 S.W. 71, 141 Tenn. 618. 

Utah.—Salt Lake City v. Utah Light 
& Traction Co., 173 P. 656, 62 Utah 
210, 3 A.L.R. 716. 

Va.—City of Richmond v. yirginia 
Ry. & Power Co., 126 S.B. 363, 141 
Va. 69. 

(7) Rate to be charged as a con¬ 
dition to railroad’s use of streets. 
iq-.Y.—People ex rel. New York, W. & 

B. Ry. Co. V. Public Service Com¬ 
mission, First Dist, 183. N.Y.S. 473, 
193 App.Div. 446, affirmed 130 N. 
B. 911, 230 N.Y. 604. 

(8) Order requiring street railway 
passengers to be carried beyond lim¬ 
its of particular franchise. 

U.S.—^Puget Sound Traction. Light & 
Power Co. v. Reynolds, Wash, 37 
S.Ct 706, 244 U.S. 674, 61 L.Ed. 
1326. 

Transit commission 
Statute establishing transit com¬ 
mission and giving it power to de¬ 
termine Just and reasonable maxi¬ 
mum rates, fares, and charges, not¬ 
withstanding a higher or lower fare 
or charge may have been prescribed 
by general or special statute or con¬ 
tract, grant, franchise, court’s con¬ 
sent, or other agreement, is valid. 

N.Y.—^In re McAneny, 190 N.Y.S. 92, 
198 App.Div. 206, affirmed'McAneny 

V. Board of Estimate and Appor¬ 
tionment of' City of New York, 134 
N.B!. 187, 282 N.T. 877. 

Xntexstate toll bridge 
Acts of adjoining states authoriz¬ 
ing construction of Interstate toll 
bridge are not a contract between 
states and operator pf bridge which 
would preclude state from thereafter 
regulating tolls. 

W.Va.—^Public Service Commission v. 
Harpers Ferry & Potomac Bridge 
Cd..-171 S.E. '760, 114 W.Va.' 291, 
certiorari-denied Harpers Ferry & 


Potomac Bridge Co. v. Public Serv¬ 
ice Commission of West Virginia, 
64 S.Ct. 628, 78 L.Bd. 1479. 

49. U.S.—Puget Sound Traction, 

Light & Power Co. v. Reynolds, 
Wash. 37 S.Ct 706, 244 U.S. 574, 
61 L.Bd. 1326. | 

Conn.—City of AnsoUia v. Ansonia 
Water Co., 126 A. 474, 101 Conn. 
161: 

lieglslative control 
No contract can be made by city 
as to rates charged by public serv¬ 
ice corporations. that is not subject 
to legislative control. 

Tex.—^Fink v. City Of Clarendon, Tex. 
Clv.App., 282 S.W. 912. 

60. Cal.—^Law v. Railroad - Commis¬ 
sion of California, 196 P. 423, 184 
Cal. 787, 14 A.L.R 249. 

Kan.—City of Winfield v. Court of 
Industrial Relations, 207 P. 813, 
111 Kan. 680, error dismissed 44 
S.Ct 183, 263 U.S. 680, 68 L.Bd. 
603. 

N.Y.—^Niagara, Lockport & Ontario 
Power Co. v. Seneca Iron & Steel 
Co., 219 N.Y.S. 418, 128 Misc. 336,! 
affixined 221 N.Y.S. 869, 219 App. 
Div. 850. 

Tex.—Coleman Gas & Oil Co. v. San- j 
ta Anna Gas Co., Civ.App., 68 S. 
W.2d 640, 

On utility’s own motion 
Gas company could increase .rates 
of its own motion, under Public 
Service Commission Law § 66 subd 
12, permitting an Increase in rates 
by filing a schedule and publishing 
it, even though the existing rate had 
been fixed by franchises made before 
such statute took eifeot. 

N.Y.—^Public. Service Commission, 
Second Dist, v. Pavilion Natural 
Gas Co., 133 N.B. 427, 232 N.T. 146. 
Prior to statehood 

Order of corporation commission, 
changing the gas rate provided by 
franchise granted by city prior to 
statehood, is not void, an impairing 
contract rights, as the United States 
having granted such franchise, 
l^rough the city as its agent on 
conditions, the state became substi¬ 
tuted to the rights of the United 
States, and had the right to'-change 
the provisions as to Charges through 
its representative, the corporation 
commission. 

Okl.—City* of Sapulpa v. Oklahoma 
Natural Gas Co., 192 P. 224, 79 Okl. 

: 196. 


Prior to delegation of power to city 
Contracts between natural gas 
company and its customers, whether 
made prior to incorporation of city 
or thereafter, could not limit the 
city’s statutory right to regulate 
rates,., since the knowledge of that 
power of the state and of the right 
of the state to delegate that power 
to any city that might thereafter be 
formed with Jurisdiction over the 
area involved was imputed to the 
contracting parties. 

Tex.—City of Wink v. Wink Gas Co., 
Civ.App., 116 S.W.2d 978, error re¬ 
fused. 

51. Me.—^In re Caribou Water, Light 
& Power Co., 117 A. 679, 121 Me. 
426." 

52. U.S.—Sambor v. Philadelphia 
Rapid Transit Co., D.C.Pa., 27 F.2d 
406, appeal dismissed 49 S.Ct 93, 
278 U.S. 672, 73 L.Ed. 613. 

Ark.—Town of Pocahontas v. Central 
Power & Light Co., 244 S.W. 712, 
152 Ark. 276, certiorari denied Cen¬ 
tral Power & Light Co. v. Town ‘ 
of Pocahontas, 43 S.Ct 94, 260 U.S. 
756, 67 L.Bd. 498. 

Cal.—^American Toll Bridge Co. v. 
Railroad Commission, 83 P.2d 1, 12 
Cal.2d 184, affirmed American Toll 
Bridge Co. v. Railroad Commission 
of California, 69 S.Ct 948, 307 U. 
S. 486, 83 L.Ed. 1414. 

Fla.—State v. Burr, 84 So. 61, 79 Fla. 
290. 

Idaho.—Sandpolnt Water & Light Co. 
V. City of Sandpolnt. 173 P. 972, 31 
Idaho 498, L.R.A.1918P 1106. 

Me.—In re Searsport Water Co., 108 
A. 452, 118 Me. 382—In re Guilford 
Water Co.*s Service Rates, 108 A. 
446, 118 Me. 367. 

Mont.—State v. Billings Gas Co., 172 
P. 799, 66 Mont 102. 

N.Y.—^Niagara, Lockport & Ontario 
Power Co. v. Seneca Iron & Steel 
Co., 219 N.Y.S. 418, 128 Misc. 335, 
affirmed 221 N.Y.S. 869, 219 App. 
Div. 850. 

Ohio.—State ex ret Brainard v. Mc- 
Connaughey, 30 N.E.2d 69$, 137 
Ohio St *431. 

Old.—City of Sapulpa v. Oklahoma 
Natural Gas Co., 192 P. 224, 79 
. Okl. 196; 

Or.—City of Hillsboro v. Public 
Service Commission of Oregon, 187 
P. 617, 97 Or. 320, petition denied 
192 P. 890, 97 Or. 320, error dls- 
i missed 41 S.Ct 823, 255 U.S. 662, 

1 65 L.Hd. 787, 
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ground that the state, since the municipality is 
merely an agency of it, may at any time waive the 
rights of the municipality in the contract and per¬ 
mit an increase of rates.53 

An exception, however, exists to the rule that 
the state may change public service rates or charges 
fixed by contract, for, although the state may not 
entirely abandon the highly important governmen¬ 


tal function of regulating such rates^ nevertheless 
it may temporarily suspend the exercise of the 
power,64 and may vest in one of its municipalities 
or agencies the authority to enter into an inviolable 
contract for a reasonable period as to the rates to 
be charged by a public utility for its service,®^ 
which contract will be protected against impairment 


by the state 


Pa.—Suburban Water Co. v. Borougrh 
of Oakmont, 110 A. 778, 268 Pa. 
243—City of Scranton v. Public 
Service Commission, 110 A. 775, 268 
Pa. 192. 

Scranton Electric Co. v. School 
Dist. of Borough of Avoca, 37 A.2d 
725, 155 Pa.Super. 270—Slate Belt 
Electric Street Ry. Co. v. Public 
Service Commission, 78 Pa. Super. 
493—^Borough of Wilkinsburg v. 
Public Service Commission, 72 Pa. 
Super. 423, followed in City of Mc¬ 
Keesport V. Public Service Com¬ 
mission, 72 Pa.Super. 434, City of 
Pittsburgh v. Public Service Com¬ 
mission, 72 Pa. Super. 433, Harbor 
Creek Township v. Public Service 
Commission, 72 Pa.Super. 433, City 
of Reading v. Public Service Com¬ 
mission, 72 Pa.Super. 432, and Bor¬ 
ough of North Braddock v. Public 
Seivice Commission, 72 Pa.Super. 
432. 

Tex.—State v. Lone Star Gas Co.,' 
Civ.App., 86 S.W.2d 484, reversed on 
other grounds 58 S.Ct. 883, 304 U. 
S. 224, 651, 82 KEd. 1304, rehear¬ 
ing denied 58 S.Ct. 1051, 304 U.S. 
590, 82 L.Ed. 1549. 

Utah.—XT. S. Smelting, Refining & 
Mining Co. v. Utah Power & Light 
Co., 197 P. 902, 58 Utah 168. 

Va.—^Town of Victoria v. Victoria 
Ice, Light & Power Co., 114 S.B. 
92, 134 Va. 134, 28 AL.R. 562. 
W.Veu—^Huntington Water Corpora¬ 
tion V. City of Huntington, 177 S. 
E. 290, 116 W.Vcu 68L 

Presmiiptioii 

The presumption is, therefore, that 
grants made by the state to pub¬ 
lic service corporations to establish 
rates are made subject to the police 
power of the state. 

IlL—^Illinois Cent R. Co. v. People, 
95 Ill. 313, 

Ky* —Covington, etc.. Tump. Road 
Co. V. Sanford, 20 S.W,.1031, 14 
Ky.L. 689. < 

12 C.J. p 1036 note 89. 

•Begulatioii exercise of oontraot right 
Since the state's power to regulate 
is, by implication, written into the 
contract regulation by the state is 
not an impairment of the contract 
but rather an exercise of a right 
provided in the contract 
Indi—Winfield v. Public Service Com¬ 
mission of Indiana, 118 N.E. 531, 
187 Ind. 63. ~ : 


[53. —State v. Burr, 84 So. 61, 

79 Pla. 290. 

54. Ind.—Central Union Telephone 
Co. V. Indianapolis Telephone Co., 
126 N.E., 628, 189 Ind. 210. 

Me.—^In re Guilford Water Co.'s 
Service Rates, 108 A. 446, 118 Me. 
367. 

55. U.S.—^Home TeL, etc., Co. v. Los 
Angeles, Cal., 29 S.Ct 60, 211 U.S. 
266, 53 LuEd. 176—^BYeeport Water 
Co. v. Freeport UL, 21 S.Ct 493, 
180 U.S. 587, 45 LuEd* 679. 

Interborough Rapid Transit Co. v. 
Gilchrist D.CN.Y., 26 P.2d 912, re¬ 
versed on other groimds Gilchrist 
V. Interborough Rapid Transit Co., 
49 S.Gt 282, 279 U.S. 169, 73 L.Bd. 
652. 

Conn.—City of Ansonia v. Ansonla 
Water Co., 125 A. 474, 101 Conn. 
161. 

Ind.—Central Union Telephone Co. v. 
Indianapolis Telephone Co., 126 N. 
E. 628, 189 Ind. 210. 

Me.—^In re Searsport Water Co., 108 
A. 452, 118 Me. 382—In re Guilford 
Water Co.’s Service Rates, 108 A. 
446, 118 Me. 367, 

Va.—City of Richmond v. Chesa¬ 
peake & Potomac Telephone Co. of 
Virginia, 105 S.E. 127, 127 Va. 612. 
48 C.J. p 427 note 96. 

Effect of oontraot 

(1) The effect of such a contract 
is to suspend during the term of the 
contract the governmental power of 
regulating the rates. 

U.S.—^Interborough Rapid Transit Co. 
V, Gflchrlst, D.C.N.T., 26 r.2d 912, 
reversed on other grrounds Gil¬ 
christ V. Interborough Rapid Trans¬ 
it Co., 49 S.Ct. 282, 279 U.S. 169, 
73 L.Bd. 662. 

Va.—City of Richmond v. Chesa¬ 
peake & Potomac Telephone Co. of 
Virginia, 106 S.B. 127, 127 Va. 612. 

(2) Legislative charter authorizing 
railroad's directors to fix rates con¬ 
stitutes a “contract” binding on leg¬ 
islature and publia 

Miss.—Gulf & S. I. R. Co. V. liaurel 
on & Fertilizer Co., 168 So. 778, 172 
Miss. 680, amended on other 
grounds and suggestion of error 
overruled 159 So. 838, 172 Miss. 630, 
corrected 160 So. 664, 172 Miss. 630. 
Contracts not' within exception 
Contracts for long periods of time 
do not come within the exception^ - 
Tex.—State V. Lone Star Gas Co.> 

136 ;^ 


so that where a municipality at the 


[ Civ.App., 86 S.W.2d 484, reversed on 
other grounds 58 S.Ct. 883, 304 U.S. 
224, 561, 82 L.Ed. 1304, rehearing 
denied 58 S.Ct. 1051, 304 U.S. 690, 
82 L.Ed. 1549. 

58. Ind.—Central Union Telephone 
Co. V. Indianapolis Telephone Co., 
126 N.E. 628, 189 Ind. 210. 

Me.—^In re Searsport Water Co., 108 
A. 452, 118 Me. 382. 

Ohio.—City of Newark v. Public Util¬ 
ities Commission, 138 N.E. 96, 103 
Ohio St. 168—City of Coltimbus .v. 
Public Utilities Commission, 183 
N.E. 800, 103 Ohio St. 79—City of 
Cincinnati v. Public Utilities Com¬ 
mission, 121 N.E. 688, 98 Ohio St. 
320, 8 A.L.R. 706. 

If franchise constitutes contract 
Where a franchise fixing the rates 
of fare to be charged by a street 
railway, company is a “contract,” 
neither the state nor any of its agen¬ 
cies may impair the obligations there¬ 
of. 

U.S.—^Michigan Ry. Co. v. City of 
Lansing, D.C.Mich., 260 F. 322. 
Contract by public servioa oonuuls- 
sibn 

Public service commission's fixing 
of rate for stated period authorized 
by statute and its acceptance by the 
gas company, which made considera¬ 
ble expenditures to adapt its pl^t 
and appliances to its reauirements, 
created a contract between the com¬ 
pany and the state, which is protect¬ 
ed from imp^rment. 

U.S.—^New York & Queens Gas Co. v. 
Prendergast, I>.C.N.Y., 1 F.2d 351. 

Application to annexed territory 
(1) Where contract between a mu¬ 
nicipality and an electric railway 
company fixed the fare chargeable 
between the muificipality and anoth¬ 
er city, the application of such fare 
to territory afterward annexed to the 
municipality or construing a statute 
as making such application impaired 
the obligation of the contract. 

U.S.—Geori^ Ry! & Power Co. v. City 
of College Park, Ga., 43 S.Ct. 617, 
262 U.S. 441, 67 L.Bd. 1074—Georgia 
Ry. & Power Co. v. Town of Deca^ 

. tur, 43 B.Ct. 613, 862 U.S. 482, 67 
L.Ed. 1066. 

i (2) Franchise obligation of street 
railroad to carry passengers for cer- 
ta;in rate, to certain point without 
village was not affected by annexa¬ 
tion of village to city- 
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time of granting a franchise is vested with full and 
dearly conferred authority to contract with the 
grantee on the subject of fixing rates which may be 
charged for services rendered under the franchise, 
the rates fixed in the franchise contract are irrevo¬ 
cable, under the constitutional provision against im¬ 
pairment of contracts, during the franchise period 
without the consent of the munidpality, as well as 
of the holder of the franchise to a change-^*^ This 
exception is narrowly confined to cases in which 
it clearly and unmistakably appears that the state 
has delegated its rate-regulating power to the mu- 


16 C.J.S. 

nicipality or other agency and, that the municipality 
or other agency has with equal clarity and certainty 
exercised its delegated power by a contract fixing 
the rate to be charged for a limited term.s^ Ex¬ 
oneration from state control is neither to be pre¬ 
sumed nor implied;®^ all doubts must be resolved 
in favor of continuance of the power and every 
presumption will be indulged against the grant by 
the legislature, or the exercise by the municipal cor¬ 
poration, of the power to preclude itself by contract 
from subsequent exercise of the function of regula- 
tion.®i Thus, although it has been held in a num- 


Ohio.—village of Wyoming v. Ohio 
Traction Co., 135 N.E3. 675, 104 Ohio 
St 325. 

57« Fla.—State ▼. Burr, 84 So. 61, 79 
Fla. 290. 

Va.—Virginia-Western Power Co. v. 
Commonwealth, 99 S.B. 723, 125 Va. 
469, 9 A.L 1 .R. 1148, certiorari denied 
40 S.Ct 179, 261 U.S. 557, 64 L.Ed. 
413. 

58. U.S.—^Interborough Rapid Trans¬ 
it Co. V. Gilchrist B.CN.T., 26 F. 
2d 912, reversed on other groimds 
Gilchrist V. Interborough Rapid 
Transit Co., 49 S.Ct 282, 279 U.S. 
159, 73 L.Ed. 652. 

Conn.—City of Ansonla v. Anaonia 
Water Co., 126 A. 474, 101 Conn. 
151. 

Del.—Robertson v. Wilmington & P. 
Traction Co., 104 A. 839, 7 Boyce 
156. 

Idaho.—Sandpoint Water & Light Co. 
V. City of Sandpoint 173 P. 972, 
31 Idaho 498, L.R.A.1918F 1106. 
Ind.—Central Union Telephone Co. v. 
Indianapolis Telephone Co., 126 N. 
E. 628, 189 Ind. 210. 

Me.—^In re Searsport Water Co., 108 
A. 462, 118 Me. 882—In re Guilford 
Water Co.’s Service Rates, 108 A. 
446, 118 Me. 867. 

Mich.—^Traverse City v. Michigan 
Railroad Commission, 168 N.W. 481, 
202 Mich. 575. 

Mont—State v. Billings Gas Co., 173 
P. 799, 66 Mont 102. 

Utah.—Salt Lake City v. Utah Light 
& Traction Co., 178 P. 666, 62 Utah 
210, 8 A.L.R. 715. 

Va.—City of Richmond v. Chesa¬ 
peake & Potomac Telephone Co. of 
Virginia, 106 S.B. 127, 127 Va. 612 
—Virginia-Western Power Co. v. 
Commonwealth, 99 S.E. 723, 125 
Va. 469, 9 AL.R. 1148, certiorari 
denied 40 S.Ct 179, 261 U.S. 667, 
64 L.Ed. 413. 

43 C.J. p 427 note 98. 

Classes of oontvacts 
’’All the cases in which a contract 
between a municipality and a public 
service corporation establishing the 
rates to be charged by such corpora¬ 
tion h^ been held ... to sus¬ 
pend, during the life of the contract, 
the governmental power of fixing 


and regulating rates, divide them¬ 
selves into two classes. First, those 
in which the state has in its Con¬ 
stitution or by statute explicitly con¬ 
ferred upon the municipality the 
power to establish by ordinance the 
rates to be charged by public service 
corporations operating within Its 
limits. . . . The second class in¬ 
cludes the so-called ’franchise con¬ 
tract* cases, in which the municipali¬ 
ty, being explicitly authorized to 
grant franchises conferring upon per¬ 
sons or associations the right to use 
Its streets for laying water pipes, 
gas pipes, or street railway tracks, 
has by ordinance, accepted by and 
acted upon by a public service cor¬ 
poration, and so having the force and 
effect of a contract, grranted a fran¬ 
chise specifying the maximum rates 
to be charged for the service to be 
rendered for a given term. In these 
cases . . . the municipality can¬ 
not by subseauent ordinance cut down 
the contract rate, upon the faith of 
which the public service corporation 
has made its investment, upon the 
plea that it is exercising a rate- 
regulating power Impliedly involved 
in the power to grant franchises.” 
Conn.—Olty of Ansonla v. Ansonla 
Water Co., 125 A. 474, 477, 101 
Conn. 161. 

Valuation of property 

Statute giving public seiwlce com¬ 
mission power to fix rates for pub¬ 
lic utilities, and providing for it to 
fix a permanent basic valuation on 
the property of a utility did not cre¬ 
ate a contract between the company 
and the state, which was impaired 
by an amendatory act authorizing a 
revaluation. 

U.S.—^Mobile Gas Co. v. Patterson, 
D.CAla., 290 F. 476. 

Authority not shown 

(1) City held without power to 
make irrevocable contract fixing 
rates. 

U.S.—Freeport Water Co. v. Freeport 
IlL, 21 act 493, 180 U.S. 687, 
45 L.Ed. 679. 

(2) Under constitution providing 
that no Irrevocable or uncontrollable 
grant of special privilege gr immuni¬ 
ties shall be made, but all privileges 
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granted by the Legislature or creat¬ 
ed under Its authority shall be sub¬ 
ject to the control thereof, a city 
having power under its charter “ex¬ 
clusively to . . . regulate every¬ 
thing connected with city railroads” 
is without authority to make an ir¬ 
revocable contract fixing the rate of 
fare in an ordinance granting a fran¬ 
chise to a street railroad company. 
U.S.—San Antonio Public Service Co. 
V. City of San Antonio, D.CTex., 
257 F. 467, affirmed City of San An¬ 
tonio V. San Antonio Public Serv¬ 
ice Co., 41 S.Ct 428, 265 U.S. 647, 66 
L.Ed. 777. 

59. Ind.—Winfield v. Public Service 
Commission of Indiana, 118 N.B. 
531, 187 Ind. 53. 

Me.—In re Guilford Water Co.*s Serv¬ 
ice Rates, 108 A. 446, 118 Me. 367. 

60. U.S.—^Freeport Water Co. v.. 
Freeport, Ill., 21 S.Ct, 493, 180 U. 
S. 587, 46 L.Ed. 679. 

Interborough Rapid Transit Co. 
v. Gilchrist, D.CN.Y., 26 P.2d 912, 
reversed on other grounds Gil¬ 
christ V. Interborough Rapid Trans¬ 
it Co., 49 S.Ct 282, 2-79 U.S. 169, 73 
L.^d. 662. 

Conn.—City of Ansonla v. Ansonla 
Water Co., 125 A. 474, 101 Conn. 
161. 

Idaho.—Sandpoint Water & Light Co.. 
V. City of Sandpoint, 173 P. 972,. 
81 Idaho 498, L.R.A.1918P 1106. 
Ind.—Winfield v. Public Service Com-. 
mission of Indiana, 118 N.B. 631, 
187 Ind. 53. 

Me.—^In re Searsport Water Co., 108 
A. 462, 118 Me. 382—In re Guilford 
Water Co.’s Service Rates, 108 A 
446, 118 Me. 367. 

Mont.—State v. Billings Gas Co., 173. 

P. 799, 66 Mont. 102. 

Va.—City of Richmond v. Chesapeake 
& Potomac Telephone Co. of Vir¬ 
ginia, 106 S.E.. 127, 127 Va. 612— 
Virginia-Western Power Co. v. 
Commonwealth, 99 S.E. 723, 126- 
Va. 469, 9 AL.R. 1148, certiorari, 
denied 40 S.Ct. 179, 251 U.S. S57^ 
64 L.Ed. 418. 

48 C.J. p 427 note 1. 

61. Va.—Virginia-Western Power Co.. 
V. Commonwealth, supra, 

12 C.J. p 1035 note 80* 
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ber of cases, especially those involving contracts of 
an early date when it was customary for rates of 
public service companies to be determined by con¬ 
tract rather than by a governmental board or com¬ 
mission, that the existence of a contract protecting 
the company against the exercise by the state or 
municipality of the power to regulate rates will be 
declared established not only where an agreement 
has been made in the usual form of a contract, but 
also on proof merely of a statute or ordinance au¬ 
thorizing the corporation in general terms to fix 
rates,or to charge certain rates described there¬ 
in,6^ or authorizing charges not over a certain pre¬ 
scribed maximum,®^ or even from the circumstances 
that no power to regulate rates is reserved,®^ it 
is generally held that grants of power as to rates 
in general terms,®® or even an express grant of pow¬ 
er to a municipal corporation to fix rates,®*^ will not 
be construed as a surrender of the power of regu¬ 
lation; nor does a general provision in the charter 
of a corporation giving it the power to establish 
rates,®® or an act merely fixing a maximum rate,®® 
or a statute or ordinance fixing rates,or the fix¬ 
ing of a rate by a state commission and the ac¬ 
ceptance thereof by the company,71 amount to a 
contract on the part of the state not to modify the 
rates established by the corporation. 
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The gfreatest difficulty has arisen in construing 
franchises, ordinances, and contracts which ^press- 
ly provide that no higher rates shall be charged 
tiian a certain prescribed maximum, but do not 
in terms provide that the public service company 
shall be entitled during the life of the franchise or 
contract to charge such maximum rates. Thus, in 
some cases, provisions fixing maximum rates have 
been construed as contracts establishing absolute 
rates, which may not be changed by the city or a 
public utility commission without the consent of the 
company,72 while, in . other cases, such provisions 
have been treated, not as contracts, but merely as 
limitations on the power of the corporation, leav¬ 
ing to the city the power, within reasonable limits, 
of prescribing rates lower than the maximum.^® 
As to whether the franchise or contract should be 
given the one or the other construction should be 
determined by the intention of the parties as de¬ 
rived not only from the language used in the grant, 
but also from all other circumstances connected 
with it.74 Thus, language used in an ordinance is 
that of the city and will be construed less favorably 
to the right claimed by the city than the same or 
similar language used in a contract between the dty 
and the public service company.75 


d2. Del.—^Philadelphia, etc., R. Co. 

V. Bowers, 9 Del. 506. 

Ky.—^Hamilton v. Keith, 6 Bush 458. 
Mich.—^Plngrree v. Michigan Cent. R. 
Co., 76 N.W. 635, 118 Mich. 314, 53 
L.II.A. 271. 

Wis.—^Atty.-Gen. v. Chicago, etc., R. 
Co., 35 Wis. 425. 

63. Conn.—^Middlesex Tump. Co. v. 
Freeman, 14 Conn. 85. 

Ohio.—Iron R. Co. v. Lawrence Fur¬ 
niture Co., 29 Ohio St 208. 
Ordinaaoe accepted in wvitlxig 
Utility’s acceptance in writing of 
rate fixed by ordinance created con¬ 
tract with city which public utili¬ 
ties commission had no power to al¬ 
ter, 

Ohio.—City of Akron v. Public Utili¬ 
ties Commission of Ohio, 185 N.F. 
415, 126 Ohio St 833. 

64. Miss.—Gulf, etc., R. Co. v. 
Adams, 45 So. 91, 90 Miss. 559. 

12 CJ. p 1034 note 76. 

65. Ind.—^Rushvllle v. Rushville Nat- ! 
ural Gas Co., 78 N.B. 87, 164 Ind. 
162, 3 Ann.Cas. 86. 

66. U.S.—American Toll Bridge Ca 
V. Railroad Commission of Califor¬ 
nia, Cal., 59 S.Ct 948, 807 U.S. 486, 
88 L.Ed. 1414. 

Me.—^In re Searsport Water Co., 108 
A. 452, 118 Me. 382—In re Guilford 
Water Co.'s Service Rates, 108 A 
446, 118 Me. 367. 


67. U.S.—^Home Tel., etc., Co. v. Los 
Angeles, Cal,, 29 S.Ct 50, 211 U.S. 
265, 53 L.Bd. 176. 

Ind.—Central Union Telephone Co. v. 
Indianapolis Telephone Co., 126 N. 
D. 628, 189 Ind. 210. 

68. U.S.—Chicago, etc., R. Co. v. 
Minnesota, Minn., 10 S.Ct 462, 134 
U.S. 418, 33 L.Bd. 970. 

12 C.J. p 1086 note 90. 

69. U.S.—Georgia R., etc., Co. v. 
Smith, 9 S.Ct 47, 128 U.S. 174, 82 
L.Bd. 377. 

Cal.—^American Toll Bridge Co. v. 
Railroad Commission, 88 P.2d 1, 12 
Cal.2d 184, affirmed American Toll 
Bridge Co, v. Railroad Commission 
of California, 69 S.Ct 9«, 807 U.S. 
486, 83 L.Ed. 1414. 

12 C.L p 1036 note 91. 

70. W.Va—^Benwood v. Public Serv¬ 
ice Commn., 83 S.E. 295, 75 W.Va 
127, L.R.A1915C 261. 

12 CJ. p 1036 note 92. 

71. U.S.—Queens Borough Gas & 
Electric Co. v. Prendergast D.C 
N.T., 81 F.2d 839. 

72. S.D.—City of Watertown v. Wa¬ 
tertown Light & Power Ca, 178 
N.W. 739, 740, 42 S.D. 220. 

12 C.J. p 1035 note 88. 

Absolute control within contract Itnu 
its 

’’The granting of a franchise fix¬ 
ing a maximum rate is a contract, 
and, when the franchise itself does 
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not reserve to the city future control 
of the rates to bo charged for serv¬ 
ice, or the Constitution or statute 
under which the city acted in grant¬ 
ing the franchise does not reserve 
to such city future control over such 
rates, including the power to change 
same, such franchise becomes a bind¬ 
ing contract no more subject to im¬ 
pairment than would be the con¬ 
tract of individuals. Such a contract 
could not be impaired by an amend¬ 
ment of the Constitution, nor by the 
fact that the city becomes organized 
under general law or under a new 
special charter. It follows that, in 
a case such as this, the public serv¬ 
ice corporation has the absolute con¬ 
tractual right to charge such rates 
as to it may seem best, so long as 
it keeps within its contract by not 
charging in excess of the price fixed 
thereby.” 

S.D.—City of Watertown v. Water- 
town Light Sc Power Co., supra. 

73. Ala—State v. Birmingham Wa¬ 
terworks Co., 51 So. 354, 164 Ala 
686, 187 Am.S.R. 69. 27 L.R.A.N. 
S., 674, 20 AnmCas. 951. 

12 C J. p 1035 note 84. 

74. U.S.—^Birmingham Waterworks 
Co. V. Birmingham, D.C.Ala, 211 
F. 497, affirmed 218 F. 460, 180 C.a 
A 96. 

12 CJ. p 1035 note 85. 

75. U.S.—^Detroit v. Detroit Citizens’ 
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It is also true that, notwMistanding any contract 
made by the state or city, the power to regulate 
rates may always be exercised where such power 
has been reserved by a constitutional or general 
statutory provision in force when the contract was 
made or by the terms of the corporate charter or 
franchise;*^® but to the extent that the regulations 
prescribed are unreasonable, they are void as de¬ 
priving the corporation of its property without due 
process of law.^^ 

Since a contract may be changed by agreement 
of both parties thereto, an authorization by the 
state for a utility to charge a higher rate than the 
maximum agreed on in its charter or franchise is 


16 C.J.S. 

not invalid as an impairment of the obligation of a 
contract. 

After a franchise has been abrogated and annul¬ 
led by mutual consent of both parties, the state can¬ 
not, without the consent of the utility, revivify and 
reestablish some of the terms of the abrogated con¬ 
tract which were burdensome to the utility, such 
as agreements to furnish certain free services or 
services at special rates.^^ 

Of course regulations as to rates of public service 
companies do not impair the obligations of contracts 
to which they have no reference.^® An authoriza¬ 
tion by a state or its agency for a utility to increase 
its rates does not contravene the constitutional inhi¬ 
bition against impairment of contracts where there 


St R. Co., Mich., 22 S.Ct 410, 184 
U.S. 368, 46 L-Bd. 592. 

Birmingham Waterworks Co. v. 
Birmingham, D.C.Aia., 211 P. 497. 
76. XJ.S.—City of Pawhuska v. Paw- 
huska Oil & Gas Co., Okl., 39 S.Ct 
526, 260 U.S. 394. 68 L.Ed. 1064— 
Tampa Waterworks Co. v. Tampa, 
Fla.. 26 S.Ct 23, 199 U.S. 241, 50 
L.Bd. 170. 

Florida Power & Light Co. v. City 
of Miami, C.C.A.Pla, 98 P.2d 180, 
certiorari denied 69 S.Ct 147, 305 

U. S. 644, 83 L.Bd. 416. 

Iowa—^lowa Ry. & Light Co. v. Jones 
Auto Co.. 164 N.W. 780, 182 Iowa 
982. 

La—^Baton Rouge Waterworks Co. 

V. Louisiana Public Service Com¬ 
mission, 100 So. 710, 166 539. 

Mo.—State ex rel. St Joseph Water 
Co. V. Eastin, 192 S.W. 1006, 270 
Mo. 193, L.RA1917D 802. 

Okl.—Western Oklahoma Gas & Fuel 
Co. V. City of Duncan, 261 P. 87, 
120 Okl. 206—City of Pawhuska v. 
Pawhuska Oil & Gas Co., 166 P. 
1058, 64 Okl, 214, error dismissed 
39 S.Ct 626, 260 U.S. 394, 63 L.Bd. 
1064. 

R.I.-^Bai8t Providence Water Co. v. 
Public Utilities Commission, 128 A. 
656, 46 R.I. 458. 

Tex.—^Pink V. City of Clarendon, Civ. 
App., 282 S.W. 912. 

Va—Town of Victoria Vi Victoria 
Ice, Light- & Power Co., 114 S.B. 
92, 134 Va 184, 28 A.L.R. 662. 

12 aj. p 1029 note 17, p 1087 note 
• 97. 

Gonstitutioa prohlhltliig abridgment 
of poiioe power 

Pa—Foltz; V. Public , Service Com¬ 
mission, y8 Pa Super. 24-r-Borough 
of Wllklnsburg v.i- Public Service 
Commission, 72 PaSuper, 428, fol¬ 
lowed in City of McKeesport v. 
Pubiio SeryicisI Commission, 72 pa 
Super. 484. City of Pittsburgh v. 
Public Service Coihmlsslon, 72 Pa 
Super. 433, Biarbor Creek ^Township 
V. Public Service' Commission, ,72 
PaSuper, 48$, City, of Reading v. 


Public Service Commission, 72 Pa 
Super. 432 and Borbugh of North 
Braddock v. Public Service Com¬ 
mission, 72 PaSuper. 432. 

Statute imposing duty to adjust 
rates 

Statute making it duty of munici¬ 
pality to adjust unreasonable rates 
was incorporated in charter of util¬ 
ity so that ordinance reducing rate 
under gas charter was not void. 
Ark.—Camden Gas Corporation v. 
City of Camden, 41 S.W.2d 979, 184 
Ark. 84. 

Franohise contemplating ordinance 
fixing rates . 

Ordinwce prescribing gas rates 
does not impair obligation of gas 
company’s franchise, where franchise 
con1;emplates and provides for estab¬ 
lishment of rates by board of coun- 
cilmen. 

U.S.—Central Kentucky Natural Gas 
Co, V. City-of Mt. Sterling, Ky., D. 
C.Ky., 32 P.2d 338. 

Charter injurious to citizens of state 
Under Constitution permitting rev¬ 
ocation and annulment of charter 
found to be injurious to the citizens 
of the state, the general assembly 
has power to permit amendment of 
franchise granted hy city attempting 
to bind itself irrevocably to agreed 
rate schedule.' 

Ark,—Southern Cities Distributing 
Co. V. Carter, 44 S.W.2d 362, 184 
Ark, 4, certiorari denied 52 S.Ct. 
893, 286 U.S. 625> 76 L.Bd. 922. 

ZSffeot of city ordinance 
Power to fix fare to be received by 
a stwet railway, or its proprietary 
companies having been, retained by 
the state by the Public Utilities Act, 
such power can be exercised by it 
whenever the necessity requires, de¬ 
spite ordinance of city granting rail¬ 
way right to operate over a street, 
such action not impairing obligation 
of a contract 

Utah.—Murray City v, Utah Light & 
Traction Co.. 191 P. 421, 56 Utah 
437. 


Property acquired ou basis of old 
rate 

Limitation of rates in water com¬ 
pany charter, which influenced sale 
to it of properties of fire district did 
not prevent the state from authoriz¬ 
ing an increase of rates where dis¬ 
trict under charter had no power to 
make contract in regard to rate.*? 
which was not subject to legislative 
change, and where statements of con¬ 
sideration for contract with fire 
trict did not include any reference tr> 
rates. 

R.I.—^Bast Providence Water Co. v. 
Public Utilitie.s Commission. 128 A. 
666, 46 R.I. 458. 

77. Mich.—Pingree v. Michigan Cent. 
R. Co., 76 N.W. 635, 118 Mich. 811, 
53 L.RA. 274. 

N.Y.—Beardsley v. New York, etc.. 

R Co., 66 N.E, 488, 162 N.Y. 2.70. 

7& Del.—^Robertson v. Wilmington 
& P. Traction Co., 104 A. 539. 7 
Boyce 155. 

79. Ind.—Greensburg Water Co. v. 
Lewis. 128 N.B. 103, 1S9 Ind, 439. 

80, Contract held not affected 
Ordinance fixing street rallroa<l 

fares within territory annc.xcd to 
city do not impair contracLs govern¬ 
ing rates in city as it originally e.x- 
isted by increasing burdens thereun¬ 
der. 

U.S.—^Lynchburg Traction & Light 
Co. V. City of Lyncliburg, CCAVa. 
16 F.2d 768. 

Persons Included under free trans¬ 
portation 

Construction of ordinance of city 
of Montgomery requiring traction 
company to furnish free transporta¬ 
tion to police ofllcers when in uni¬ 
form, construed to entitle a plain 
clothes man wearing only tho badge 
prescribed by his superior to free 
transportation, did not abrogate any 
contract right secured by state or 
federal constitution. 

Ala.—Montgomery Light & Traction 
Co. v. Avant, 80 So. 497, 202 Ala. 
404, 3 A.L..R. 384. 
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is no interference with the franchise granted the 
company.®^ 

In a gas rate proceeding the measure of judicial 
power, in the absence of affiliated companies selling 
natural gas to the distributing company, is the de¬ 
termination of the expenses of such affiliates to be 
borne by the consuming public, and a judgment of 
the cotirt rejecting a contract between the affiliated 
and the distributing companies as to the price to be 
paid the affiliates for gas as a measure of the op¬ 
erating expenses does not operate directly on the 
contract by destroying its obligation.82 

Irrigation fee. To change an annual maintenance 
fee for irrigating land, which fee is a charge, and 
lien on the land and is one of the considerations 
which enters into and is a part of the agreed price 
•if the land, would increase or decrease the agreed 
purchase price of the land according as the fee 
was raised or lowered, and would impair the obli¬ 
gation of a contract to buy and sell real estate with 
an appurtenant water right 

Street car transfer's. A municipal ordinance rel¬ 
ative to street car transfers is invalid where it can¬ 
not be justified as an exercise of the police power, 
and is inconsistent with a previous ordinance which 
constitutes a contract with the street railroad com¬ 
pany, 

Free transfortatirm. A statute requiring a cer¬ 
tain puliHc official to be carried free is unconstitu¬ 
tional as to railroads operating tinder special char¬ 
ters [ireviously granted and containing no such 
provision/^® 

§ 328. Right to Public Aid 

Where there It no consideration and It has not 
been acted on, a to a corporation of authority 

to receive municipal aid may be revoked; a contract 
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for the levy of a special tax for the aid of a cor 
tion does not preclude the exetnptlon of specified 
erty from subsequent taxation including such tax. 

The grant of authority to a railroad compat 
receive municipal aid, where no consideratic 
furnished and there has been no attempted exe 
of the power, may be repealed by the legislatu 
but the authority granted in the charter to re 
municipal aid becomes a matter of contract oi 
grant of the aid or the undertaking of respon 
ities or expenditures bn the faith of such gra 
and a constitutional provision prohibiting the 1 
lature from authorizing such aid will not op* 
retroactively so as to affect a corporate chart* 
existence before the adoption of the constitut 
j provision, although the power is put into execi 
thereafter, the power given remaining as thoug 
[ such constitutional provision existed.^^ A con 
for the levy of a special tax for the aid of a 
poration does not preclude the state from exem] 
^ from all subsequent taxation, including the sp 
tax, property that was subject to such tax a1 
time the contract was made.^^ 

§ 329. Licenses or Privileges to Foreign i 
I porations 

A privilege or license to do business granted 
state to a foreign corporation is not a contract w 
the constitutional provision prohibiting states from 
ing laws impairing contractual obligations. 

A privilege or license to do business grante 
the state to a foreign corporation is not a con 
I or license within the constitutional provision 
hibiting states from passing laws impairing con 
tual obligations.®^'®^ The grant to a foreign 
poration of a right or license to do business w 
the state does not, by reason of the contract c] 
of the constitution, deprive the state of the p< 
to pass laws regulating the conduct of its busine 


ai* To covar coat of fraaoMao privl- 

lag*# 

conimlH?flo«*a order au- 
thnrixihK and ehn^trlc etunjmny 
to oonnumera of oJty lat‘rea«- 

to ♦It'fray i»f fmnrhi.Ho 

paymont.s iiind#' to eity waa pmper. 
III.—‘CUy of tnmhurat v, 

VnltfHl Cinn •& Klvotric Co., 1 N.H.2d 
4SS, nn,! III. 144. 

83. If.?*.—-Coluiuhuft iJaa & Fuel Co. 
V. Fuhlie lHilitl»*a CmnmlHaion of 
Ohio. S4 S,et. 2S2 r.H. 303, 

i..Kti. St A.un. vm, 

CiitumluiM Can 41? Fuel Co. v. 
IHibU.- Utiliii«^s Cummlaalon of 
Ohio, m N.H 7, 127 Ohio St., np- 
p«'tU f»4 5r»S. 2S1 U. 

S. 631, 78 L lhl. 1013 r* hi ari«K dv- 
nii d S4 5I.Ct. 630, 2112 U.H. 6(13. 78 
IMiTu nverHfU 64 S.tn. 763, 
292 r-8. 395. #8 UKd, 1327. 91 A.L. 


R. 1403. Remanded 193 612, 

129 Ohio St. 118. 

88. Or.—Central Oregon Irr. Co. v. 
Public Service Commission, 196 P. 
839, lOl Or. 442, 15 A.Lf.R. 1216. 

84. in, —Chicago V. Chlcafiro City R. 
Co., Ill N.B. 983, 272 III. 246. 

12 C.J. p 1037 note 98. 

85. K.J.—Pennsylvania R. Co. v. 
Gebhardt, 103 A. 694, 90 N.J.I^aw 
36. 

12 CJ- p 1037 note 99. 

88. Wilkes County v. Call, 31 

S. R 481, 123 K.C. 308, 44 L..R.A. 
252. 

W.Va.—-lilst V. Wheeling, 7 W.Va, 
501. 

12 0.jr. P 1023 note 72 Ic]. 

Municipal aid to corporations gener¬ 
ally see Municipal Corporations 4$ 
1870-1877, 


Statutes authorizing aid to rai 
companies as conferring v 
right sec supra $ 241. 

87. III.—Peoria, etc,, R. Co, v. 
pie, 6 N.R 497, 116 Ill. 401. 

12 C.J. p 1037 note 3. 

88. U.S.—Callaway County v. 
ter. Mo., 93 TJ.S. 667, 23 I^Ed 

89. XX. S,—^Arkansas Southern R 
V. Itouislana, etc., R. Co., La., 
Ct 66. 218 TJ.S. 431, 64 UBd. 

89.50 TJ.S.—Home Indemnity C 
New York v. O’Brien, C.C.A.I 
104 P.2a 418. 

90. TJ.S.—^Asbury Hospital v. 
County, N.D., 66 S.Ct. $1, 32G 
207, DO Lr.Bd. 6. 

Neb.—State v. American Surety 
135 N.W. 366, 91 Neb, 22. 133 
235, 90 Neb. 164, Ann.Cas.: 
973. 
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or to levy on it additional taxes^*! or fees,^^-® or to 
impose on it heavier burdens or more onerous con¬ 
ditions,or even to exclude it from the state al¬ 
together nor is a statute void as impairing the 
obligation of contracts of foreign corporations with 
third persons where it provides that if such foreign 
corporations have not complied with certain condi¬ 
tions prescribed by law, all contracts made by them 
for the transaction of business within the state shall 
be enforceable against them, but not by them.^^ 

The power of the state over a foreign corpora¬ 
tion, however, is subject to the limitations that, if it 
has, for a consideration, granted such corporation 
the right to do business within the state on certain 
terms, it may not thereafter pass any statute im¬ 
pairing the terms of the contract thus constituted,^5 
nor may it impair the obligation of any franchise 
granted to a foreign corporation for a consideration 
or on the faith of which expenditures have been 
modtM Thus, while as a general rule a state may | 


exclude a foreign corporation from doing business 
within the state for removing a case from a state to 
a federal court,®^ ft may not do so if, by the terms 
of the company’s franchise, it has either express- 
ly98 or impliedly^^ agreed not to do so. It has also 
been held that a foreign corporation, which, by com¬ 
plying with the laws of a state, is vested with the 
power of eminent domain under such laws, has a 
contract right to exercise such power, which is pro¬ 
tected from impairment by the federal Constitu- 
tion.i Even corporations which have been lawfully 
excluded from a state are entitled to sue in the 
courts of the state for the enforcement of their 
rights under business transacted before their ex- 
clusion.2 

§ 330. Insurance Privileges 

Statutes in force at the time of the creation of an 
insurance corporation and subsequent enactments pre¬ 
scribing remedies against the corporation do not impair 
contract obligations with the company within the mean- 


KB.—Asbury Hospital v. Cass Coun¬ 
ty. 7 N.W.2d 438, 72 K.D. 359. 

12 CJ. p 1087 note 5-6. 

91. Ill.—American Can Co. v. 

Bmmerson, 123 N.B. 581, 288 HI. 
289. 

Pa.—Commonwealth v. Quaker Oats 
Co., Com.PL. 62 Dauph.Co. 406. af-| 
firmed 38 A.2d 325. 360 Pa. 253. 
appeal dismissed 66 S.Ct 857. 324 
XJ.S. 827, 89 L.Ed. 1395, rehearing 
denied 65 S.Ct 1012. 824 U.S. 890. 
89 L.Ed. 1437. 

Tenn.—^Investors Syiidicate of Ameri¬ 
ca V. Allen, 279 S.W.2d 497. 

12 aj. p 1037 note 7. 

91.5 Mont—Great Western Sugar 
Co. V. Mitchell, 174 P.2d 817, 119 
Mont. 328. 

PUing fees 

Mont—Great Western Sugar Ca v. 
Mitchell, supra. 

92. Idaho.—^Tarr v. Western Loan, 
etc., Co., 99 P. 1049, 16 Idaho 741, 
21 L.R.A.,N.S., 707. 

N.D.—^Asbury Hospital v. Cass Coun¬ 
ty, 7 N.W.2d 488, 72 N.D. 859. 

12 C.J. p 10^37 note 8. 

Bond guaranteeing payments 
Although foreign compensation in¬ 
surer doing business in state had 
built up a large and profitable busi¬ 
ness. requiring insurer, as prerequi¬ 
site to right to do business in state, 
to give bond guaranteeing payments 
on policies due at time of execution 
of bond and those issued prior there¬ 
to did not impair obligation of its 
contracta 

U.S.—^Home Indemnity Co, of New 
York V, O’Brien, aC.A.Mich., 104 F. 
2d 413. 

83. U.S.—^Hammond Packing Co. v. 
Arkansas, Ark., 29 S.Ct, 870, 212 


U.a 822, 53 L.Ed. 630, 15 AnmCas. 
645. 

Miss.—State v. Louisville, etc., R. 
Co., 51 So. 918, 53 So. 454, 97 Miss. 
36. Ann.Cas.l912C 1160. 

N.D.—^Asbury Hospital v. Cass Coun¬ 
ty, 7 N.W.2d 488. 72 N.D. 859. 

12 O.J. p 1038 note 9. 

94. U.S.—Diamond Glue Co. v. U. S. 
Glue Co.. Wis., 23 S.Ct. 206, 187 
U.S. 611, 47 L.Bd. 828. 

96. U.S.—American Smelting, etc., 
Co. V. Colorado. Colo., 27 S.Ct 198, 
204 U.S. 103. 51 L.Bd. 893. 9 Ann. 
Cas. 978. 

N.D.—Asbury Hospital v. Cass Coun¬ 
ty, 7 N.W.2d 438. 72 N.D. 369. 

14a C.J. p 1268 note 56. 

Treatment similar to doaoestlo cor¬ 
porations 

A statute that foreign corporations 
shall pay a fee based on their capi¬ 
tal stock for the privilege of enter¬ 
ing the state and doing business 
therein and thereupon shall be sub¬ 
jected to all liabilities and restric¬ 
tions of domestic corporations 
amounts to a contract with foreign 
corporations complying therewith 
that they will not be subjected, dui> 
Ing the period for which they are 
admitted, to greater liabilities than 
those Imposed on domestic corpora¬ 
tions, and a subsequent statute im¬ 
posing higher annual license fees on 
foreign, than on domestic, corpora¬ 
tions for the privilege of continuing 
to do business, is void as. impairing 
the obligation of such contract as to 
those corporations which have paid 
the entrance tax and received pei> 
mlts to do business, nor such a 
tax be Justified under the power to 
alter, amend, and repeal reserved by 
the state constitution. 
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U.S.—American Smelting Co. v, Col¬ 
orado. Colo., 27 S.Ct 198, 204 U.S. 
103, 51 L.Ed. 393. 9 Ann.Cas. 978. 
Statute goveomisiF oomputatloaa. of li¬ 
cense fee 

Statute requiring secretary of state 
to ascertain proportion of capital 
stock of foreign corporation repre¬ 
sented by property and business in 
state was not invalid as violating 
corporation’s contract. Corporation 
Act basing fees required of foreign 
corporation on average of percentage 
of assets in state to total assets, 
and of state business to total busi¬ 
ness. does not violate contracts with 
foreign corporations previously li¬ 
censed. 

Ill.—American Can Co. v. Bmmerson, 
123 N.E. 581. 288 Ill. 289. 

96. U.S.—Chicago, etc.. K. Co. v. 
Ludwig. aCArk,, 156 F. 152, ap¬ 
peal dismissed 30 S.Ct 404, 215 U. 
S. 615. 54 L.Ed. 350. 

12 C.J. p 1038 note 12. 

97. U.S.—Security Mut L. Ins. Co. 
V. Prewitt, Ky., 26 S.Ct. 619. 202 
U.S. 246, 60 L.Ed. 1013, 6 Ann.Cas. 
317. 

12 C.J. p 1038 note 13. 

9a U.S.—St Louis, etc., R. Co. v. 
Cross, aC,OkL. 171 P. 480—Chica¬ 
go, etc., R. Co. V. Ludwig. C.CArk., 
156 F. 152. appeal dismissed 30 
S.Ct 404. 215 U.S. 615, 64 L.Kd. 360. 
99. U.S.—Chicago, etc., R. Co. ▼. 
Swanger. CC.Mo., 157 F. 783, af¬ 
firmed 30 S.Ct 633. 639, 218 U.a 
136, 169, 54 L.Bd. 970, 978. 

L U.S.—^Hagerla v. Mississippi Riv¬ 
er Power Co., D.aiowa, 202 F. 776. 

a Ariz.—Industrial Bldg., eta, As- 
soa V. Meyers-Abel Co., 95 P. 116, 
12 Ariz. 4a 
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Ing of constitutional prohibitions against such impair¬ 
ment. 

Charter rights acquired by an insurance corpora¬ 
tion at the time of its creation which may not be 
violated because of constitutional provisions against 
impairment of the obligations of contracts do not 
extend to remedies prescribed for its dissolution so 
as to prevent the state from making modification 
thereof.^ A statute placing the venue of suits to 
collect insurance assessments does not impair any 
contract obligation of a subsequently organized in¬ 
surance corporation.^ 

§ 331. Railroad Franchises 

A railroad charter becomes, on acceptance, a con¬ 
tract within the federal Constitution, and the obliga¬ 
tions thereof cannot be impaired by the state legisla¬ 
ture. 

A railroad charter becomes, on acceptance, a con¬ 
tract within the federal Constitution,^*5® and the 
obligations thereof cannot be impaired by the state 
legislature.^ A municipal franchise ordinance 
accepted and acted on by a street railway company 
becomes an irrevocable contract and a property right 
protected by the constitution.® A charter author¬ 
izing a railway company to lease its road to any 
other railroad company is not impaired by statutoiy 


provisions rendering the lessor liable with the lessee 
for torts committed by the latter.® 

Franchise contracts of a railroad or street rail¬ 
road company do not prevent a state, because of 
constitutional prohibitions against impairment of 
the obligations of contracts, from reg^ulating their 
operation under its police power so as to protect 
the lives, health, morals, comfort, and general wel¬ 
fare of the people;^ nor does a contract between 
a municipality and a company prevent the mu¬ 
nicipality from making regulations for such pur¬ 
pose.® Also, a statute imposing on a street railway 
company the duty to repair so much of the streets 
as is occupied by its tracks is an exercise of the 
power reserved to the state to alter, amend, or re¬ 
peal the charter and is not an impairment of the 
obligation of contract®* 

Those provisions of a legislative enactment incor¬ 
porating a corporation to acquire the properties and 
franchise of a railway which are declared to con¬ 
stitute a contract binding on the state and which are 
not in the nature of a franchise, charter, or act of 
incorporation of the railway company but rather 
constitute a pure contract touching public business 
between the state and a public service corporation 


3. TJ.?!.—0*N«n V. Welch, Pa., 246 P. 
2fil. 167 C.C.A. 453. 

4. Iowa.—Midw«Ht Mut. Ins. Ass*n 
V. Do Hoet, 222 N.W. 648, 208 Iowa 
40. 

4.SO Md.—I.»evln v. Baltimore & O. H. 
Co.. 17 A.2d 101, 170 Md. 126. 

4.S5 Md.—I..evin v. Baltimore & O, 
H. Co., sunra. 

5. PiL—Valley Rys. v. City of Har¬ 
risburg, 124 A. 644, 280 Pa. 386. 

Aceeptaaee of ordloanoe 

Street railway company's accept- 
of ordinance authorizing one- 
man cars and heavy expenditures 
th»*r<nmdor indicated prlma facie ex- 
of contract protected against 
im pa irintmt. 

U.S.—City of Dayton, Ohio, v. City 
Uy. Co., C.C,A.Ohlo. 16 P,2d 401. 

6. VS ,—Chicago & A. R, Co. v, Mc- 
Whlrt. Mo,. 37 S.Ct 302, 243 U.S. 
423. 61 L.Ed. 826. 

7. in.-^-State Public Utilities Com- 
mlNsion V, City of Quincy, 126 N.E. 
374, 200 in. 360. 

0rade croeslAg re^nlrements lield not 
laotpalment 

<1) Action of commerce commis¬ 
sion in authorizing signal system 
at grade crossing. 

III.—IlllnoU Commerce Commission v. 
Omphghent Tp., 156 N.BL 766, 826 
lit. 05. 


(2) Statute authorizing city to re¬ 
quire elimination of grade crossing. 
Ala—City of Birmingham v. Louis¬ 
ville & N. R, Co., 112 So. 742, 216 
Ala 178. 

<3) Statute authorizing proceed¬ 
ings for reconstruction of highway 
bridges over railroads. 

Mass.—Selectmen of Town of Brook¬ 
line V. Boston & A. R. Co., 128 N. 
B. 97, 236 Mass. 260. 

(4) Statute requiring railroad com¬ 
panies to build crossings and main¬ 
tain highways unobstructed over its 
entire right of way. 

Okl.—Chicago. R. I. & P. Ry. Co. v. 
Taylor. 192 P. 349. 79 Okl. 142. 

Location of equipment 

State may relieve railroad company 
of obligation under franchise ordi¬ 
nance to maintain repair shops in 
city, and not elsewhere within one 
hundred miles. 

Mo.—City of Cape Girardeau v. St 
Louis-San Francisco Ry. Co., 267 
aw. 601, 306 Mo. 690, 36 A.L.R. 
1488. 

Abandonment 

State commission may order dis¬ 
continuance of streetcar line with¬ 
out impairing contract where con¬ 
tinued operation would result in con¬ 
fiscation. 

Ohio.—Board of Com'rs of Franklin 
County V. Public Utilities Commis- 

1373 


Sion, 140 N.E. 87, 107 Ohio St 442, 
30 A.L.R, 429. 

Va—City of Hampton v. Newport 
News & Hampton Ry., Gas & Elec¬ 
tric Co.. 131 S.B. 328, 144 Va 29. 
Alter purchase of property by mu¬ 
nicipality 

Alter enactment of statute author¬ 
izing acquisition of elevated railway 
by metropolitan utility district and 
sale of bonds thereunder with provi¬ 
sion against amendment of statute, 
subsequent legislation varying provi¬ 
sions of statute relating to operation 
of railway, making of contracts or 
leases, increasing capital debt of dis¬ 
trict, would not constitute unconsti¬ 
tutional impairment of obligations of 
contracts. 

Mass.—In re Opinions of the Justices, 
199 N.B. 638, 293 Mass. 589. 

a III.—^People V. Chicago City Ry, 
Co., 166 N.B. 781, 324 Ill. 618. 
Relocatiou of tracks 
City may require street railway 
company to relocate its tracks and 
trolley poles so as to conform to the 
center line of the street as and when 
widened. 

III.—People V. Chicago City Ry. Co., 
supra. 

9. U.S.—Ft Smith Light & Traction 
Co. V. Board of Improvement of 
Paving Dist No. 16, of City of Ft 
Smith, Ark., 47 S.Ct 695, 274 U.S. 
387, 71 L.Bd, 1112. 



16 C.J.S, 


331-333 CONSTrrUTlONAL LAW 


nay not thereafter be amended, altered, or re¬ 
pealed.^® 

§ 332. Laws Impairing Obligation 

There ts no hripHed -contract between a state and 
a corporation that there shall be no change In the laws 
existing at the time of the Incorporation. 

There is no implied contract between a state and 
a corporation that there shall be no change in the 
laws existing at the time of the incorporation.^®*®® 
A sale of securities act, enacted to protect people 
from fraud in the purchase of corporate securities, 
does not when applied thereto, impair the obliga¬ 
tion of the contract in the charter of a national 
bank’s afiSliate securities corporation which provides 
that its stock can only be sold in combination with 
a like number of shares of the bank’s stock..ii 

I 333 . -Exercise of Police Power 

The state, through Its legislature or other properrly 
authorired agency, can prescribe reasonable regulations 
within the scope of its police power for the conduct of 
corporate business without impairing the obligation of 
contracts as they appear In the charters or franchises 
of the corporations to which they apply. . 

Although it has been held in a number of early 


cases that if the charter is not subject to the re¬ 
served power of amendment, the legislature may 
not, even in the exercise of the police power, enact 
regulations contrary to express, provisions of the 
charter,12 and although in certain jurisdictions it 
has been held that the state may deprive itself of 
the power to exercise its police power by granting 
directly to public service companies in charters, or 
by franchises, freedom from the exercise thereof,i2 
the rule is now generally settled that the police 
power of the state cannot be permanently surren¬ 
dered, but is always reserved,!^ so that the legisla¬ 
ture may not, by the grant of a corporate charter, 
deprive the state of the exercise of the police power 
in the nature of regulations of the corporate busi¬ 
ness in the interest of the public welfare.i® In 
like manner, a municipal corporation cannot, by the 
grant of a franchise to a public service company, 
preclude the enactment by the stated® or municipal- 
ity^7 of laws properly within the police power reg¬ 
ulating the company in the conduct of its business. 

All grants, stipulations, or restrictions as to cor¬ 
porations are within the power of subsequent legis¬ 
latures under general laws enacted under the police 

power of the state and laws of a general nature 

% 


10. Mass.—^In re Opinion of the Jus¬ 
tices, 169 N.B. 70, 261 Mass. 666— 
In re Opinion of the Justices, 169 
N.B. 65, 261 Mass. 623. 

10.50 Iowa.—Rodemacher v. Milwau¬ 
kee & St. Paul Ry. Co., 41 Iowa 297, 
20 Am.R. 592. 

Statutes enlarging or restricting cor¬ 
porate powers see infra S 886. 

Stock ownership 

Provision of Bmployment Security 
Act defining an employer as any em¬ 
ploying unit which together wi^ one 
or more of other employing units is 
owned or controlled by the same in¬ 
terests and which units,^ if treated as 
a single unit, would employ eight or 
more persons, as applied to corpora¬ 
tions controlled by the sarnie interests, 
is not unconstitutional as ^pairing 
obligation of a contract or charter be¬ 
tween the state and corporations. 
Iowa—^Mt. Vernon Bank & Trust Co.' 
V. Iowa Employment Security Com¬ 
mission, 11 N.W.2d 402, 283 Iowa 
1166. 

11. Mass.—Commissioner of Banks' 
. V. Chase Securities Corporation, 10 

N.B.2d 472, 298 Mass.. 286, APPeal 
dismissed Chase Securities Corpo¬ 
ration V. Husband, 68 S.Ct. 476, 802 
-Xr.S. 660, 82 I..Bd. 610. 

12. Mich.—^People v. Jackson, etc., 
Pla^ Road Co., 9 Mich. 286. 

Tenn.—^Hazen v. XTnion Bsnk, 1 Sneed 
.116. V. ' 

13*^ Ind.—‘Winfield ,y. PubUc SeWice 
Commission of Indiana, 118 N.E. 
631, 187 Ind. 6l 


PresumptloiL' 

State's police power will not be 
presumed to have been abandoned by 
state’s grant of charters and fran¬ 
chises to public service corporations, 
and in case of ambiguity all doubt 
must be resolved against abandon¬ 
ment of such powers. 

Ind.—^Winfield v. I^iblic Service Com¬ 
mission of Indiana, supra. 

14. U.S.—Phillips Petroleum Co. v. 
Jenkins, Ark., 66"S.Ct 611, 297 U.S. 
629, 80 Ii.Ed. 943, rehearing denied 
66 S.Ct 746, 298 XJ.S. 691, 80 L..Bd. 
1409. 

Ill.—Venner v. Chicago City Ry. Co.,' 
92 N.B. 643, 246 lU. 170, 188 Am. I 
S.R. 229, 20 AnmCas. 607. 

Police power generally see supra S 
174 et sea. 

15. Ill.—^People ex rel. Barrett v. 
XiOgan, County l^ulldlng & Lioaji 
Ass’n, 17 N,E.2d 4, 36,9. Ill. 518. 

Minn.—Grislni v. South St. Paul Live 
Stock Exch., 188 N.W. 729, 162 
Minn. 271.. 

N.J.—^In re Collins-Eoan Co., 61 A.2d 
913, % N.J.Super. 441, reversed on 
other grounds 67 A.2d'863, 4 N.J. 
Super. 386, reversed on other 
grounds 70 A.2d 159, 3 N.J. 382, 13 
A.L..R.2d 1260. 

Rocker v. Cardinal Bpilding A 
. Loan Ass’n of Newark, 179 A. 667, 

-. 18 N.J.Misc. 397, affirmed Rocker 
V. Cardinal Building & Loan Ass’n 
, of City of Newrark, .194 A. 865, 119 
I .. N»J«Law 134. . , 

I Or.—Schramm v. Bank of' California, 
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Nat Ass’n, 20 P.2d 1093, 143 Or. 
646, rehearing denied 23 P.2d 327. 
148 Or. 646. 

Pa.—re Relief Electric Light. Kent 
j8c Power Co., 63 Pa.Super. 1. fol¬ 
lowed in In re East End Electric 
Light, Heat & Power Co., 63 Pa, 
Super. 16. 

Burns v. Paulak, 63 Pa.Dlst. & Co, 
388. 

Vt—Town of Waterbury v* Central 
Vermont Ry. Co., 108 A- 423, 93 
Vt. 461. 

12 ax p 1040 note 6L 

16. Idaho.—^Idaho Power, etc,, Co, v. 
Blomauist, 141 P. 1083, 26 Idaho 
222 . 

Wis.—Kenosha v. Kenosha Home Tel. 

Co., 136 N.W. 848, 149 Wis. 338. 

12 ax p 1041 note 62. 

Benial of certificate to do business 
Denial to light, heat, and power 
company having consent of borough 
authorities of certlflcate of the pub¬ 
lic service commission for x>€rrais- 
sion to use streets does not impair 
the obligation of contracts. 

Pa.—^In re Bast End Electric Light, 
Heat & Power Co., 63 Pa.Super. 16 
—In re Relief Electric Light, Heat 
& Power Co., 63 Pa.Super. 1. 

17. Ark.—^Hunt v. Marianna Electric 
. Co., 170. S.W. 96, 114 Ark. 498, L. 

R.A.1916B 131,. , 

12 ax p 1041 note 63. 

ia. IlL—Integrity Mut. Ins. Co. v. 
Boys, 127 N.E. 743, 293 Ill. 307— 
Venner v. Chicago City Ry. Co., 92 
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which are passed by the legislature within the scope 
of its power to protect the health and safety of the 
people, to prevent fraud, and to provide for the gen¬ 
eral welfare are as valid in their application to cor¬ 
porations as in their application to individuals.^^ 
Thus, the grant to a corporation of a charter or 
franchise does not exempt it from the operation of 
the police power of the state, or preclude the leg¬ 
islature from making such reasonable regulations 
for the exercise of its powers, the use of its prop¬ 
erty', and the conduct of its business as the public 
good may require and generally contracts made 
or franchises granted, which involve the staters wel¬ 
fare, are not such contracts that the exercise of the 
state’s police power with respect to the subject 
matter thereof is an impairment of contract rights, 
but they are made subject to the state’s said pow¬ 
er but such power does not enable the state or 
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municipality to suppress a legitimate and harmless 
business, without regard to whether or not it is so 
conducted as to be a nuisance. ^ 2 

The power of the legislature to prescribe reason¬ 
able regulations for the conduct of corporate busi¬ 
ness without impairing the obligation of contracts 
has been recognized in the case of banks,building 
and loan associations,24 safe deposit companies, 
insurance companies,^^ religious corporations,^^ 
manufacturing corporations,28 incorporated live 
stock exchanges,22 and public service companies, 
as, for example, gas,2»t electric light and power,^^ 
and water88 companies, and transportation compa- 
nies,84 including railroad companies.25 

Under its police power the state has authority^ 
within reasonable limitations, to enact statutes 
which prescribe the rate of interest that may be 
charged,^® require the establishment of a fund for 


N.E. 643. 246 Ill. 170. 138 Am.S.R. 
229, 20 Ann.Caa. 607. 

19. Or.—Schramm v. Bank of Cali¬ 
fornia, Nat. AHs'n, 20 P.2d 1093, 
143 Or. 046. rehoarint? denied 23 
P.2d 327, 143 Or. 546. 

12 Cjr. p 1038 note 19. 

20. U,S.—Gladatone v. Gal ton, C.C.A. 

Cal.. 14S P.2d 742. 

III.—Integrity Mut, Ins. Co. v. Boys, 
127 N.R 748, 293 Ill. 307. 

N.Y.—Moritz V. United Brethrons 
rhnrfh «»n Staten I.sland, 190 N.E. 
29, 269 X.Y. 125. 

Ohio.—Board of Com’ra of Franklin 
County V, Public Utilities Commis¬ 
sion. 140 N.R 87. 107 Ohio St, 442, 
.30 A.RR, 429. 

ur—Schramm v. Bank of Callfoniia, 
N.at, A.^s'n, 20 P.2d 1093. 143 Or. 
,546. relifaring denied 23 P.2d 327, 
14.1 Or, 546, 

l’:i,—.Tenkins Tp. v. Public Service 
Commission, 65 Pa,Super. 122—In 
ro Ka^'t Knd Electric Bight, Heat 
l\uv4‘r Co., 63 Pa-Supor. 16—In re 
Ueih f Electric Light, Heat & Pow- 
Co.. 61 Pa.Super, 1. 

12 O..I. p 1038 note 20. 

21. tr.S.—Stcphcn.son v. Binford, 

TiX.. 53 S.Ct. 181, 287 U.S. 251, 77 
URd, 288. 87 A.RII, 721. 

Erie U. Co. v. Board of Public 
Utility Comers, 98 A. 13, 89 N.J. 
htiw 57, affirmed 103 A. 1052, 90 
N.J.Baw 672. 673, afllrmed 41 S.Ct. 
IG9, 254 U.S. 394, 65 I...Ed. 322. ; 

Pa,—In re Relief Electric Bight, Heat 
Si Power Co., 63 I*a.Supcr. 1, fol¬ 
lowed In In re East End Electric 
Bight, Heat ds Power Co.. 63 Po. 
Super. 16. 

Prohlbltiar dni^Ucatloii. of seryico 
Statutf' prohibiting license for 

duplication of aervico of public utili¬ 
ty, In absence of certificate of pub¬ 
lic necessity, does not violate consti¬ 


tutional provision prohibiting Impair¬ 
ment of contract obligations. 

Ind.—IJ^rmers’ & Merchants* Co-op. 
Telephone Co., Boswell. Ind., v. Bos¬ 
well Telephone Co., 119 N.E. 613, 
187 Ind. 371. 

22. Bcu—City of New Orleans v. New 
Orleans Butchers* Co-op. Abattoir^ 
96 So. 113, 103 IjSu 636. 

23. Or.—Schramm v. Bank of Cali¬ 
fornia. Nat Ass’n, 20 P.2d 1093, 
143 Or. 546, rehearing denied 23 P. 
2d 327, 143 Or. 546. 

12 C.J. p 1039 note 21. 

24 . U.S.—Velx V. Sixth Ward Build¬ 
ing & Boan Ass*n of Newark. N.J., 
60 act 792, 310 U.S. 32, 84 B.Ed. 
1061. 

Iowa.—St John v. Iowa Business 
Men’s Bldg., etc., Assoc., 113 N.W. 
863, 136 Iowa 448, 15 Li.R.A.,N.S., 
503. 

jq-.j.—^Rocker v. Cardinal Building & 
Boan Ass'n of Newark, 179 A. 667, 
13 N.J.Misc. 397, aUlrmed Ronkor 
V. Cardinal Building & Boan Ass'n 
of City of New.ark, 194 A. 866, 119 
N.J.Law 134—Pornataro v. Atlan¬ 
tic Coast Building & Loan Asso¬ 
ciation. 163 A. 240, 10 N.J.Misc. 
1248. 

25. U.S.—National Safe Deposit Co. 
V. Stead. Ill., 34 S,Ct 209, 232 U.S. 
58, 58 L.Ed. 405. 

26. Ill.—Integrity Mut Ins. Co. v. 
Boys, 127 N.R 748, 293 III. 807. 

Ohio.—Bolden V. Union Cent Life Ins. 
Co;, 10 Ohio Supp. 12. reversed on 
other grounds ‘65 N.E.2d 639, 143 
Ohio St 329, appeal dismissed 66 
S.Ct 129, 323 U.S. 674, 89 L.Bd. 648, 
and Koplin v. Ohio Nat. Life Ins. 
Co., 65 S.Ct 136, 323 U.S. 674, 89 
L.Ed. 648. 

13 C.J. P 1039 note 25. 

27. N.Y.—^Moritz V. United Brethrens 
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Church on Staten Island, 199 N.E. 
29, 269 N.Y. 125. 

28. Mass.—Commonwealth v. Hamil¬ 
ton Mfg. Co., 120 Mass. 383. 

12 C.J. p 1039 note 26. 

29. Minn.—Grl.sim v. South St. Paul’ 
Live Stock Bxch., 188 N.W. 729, 
152 Minn. 271. 

30. N.Y.—People V. Ellison, 81 N.E. 
447, 188 N.Y. 623. 

12 C.J. p 1039 note 30—61 RJ. p 10 
note 40. 

31. U.S.—St. Paul Gaslight Co. v. 
St Paul, Minn., 21 S.Ct 675, 181 
U.S. 142, 46 L.Bd. 788. 

12 C.J. p 1039 note 24. 

32. U.S.—Hardin-Wyandot Lighting 
Co. V. Village of Upper Sandusky, 
Ohio, 40 S.Ct 104, 251 U.S. 173, 64 
L.Ed. 210. 

33. Pla.—^Anderson v. Fuller, 41 So. ^ 
684, 51 Fla. 380, 120 Am.S.R. 170. 

6 L.R.A.,N.S., 1026. 

12 C.J. p 1039 note 29. 

34. Wyo.—Salt Creek Transp. Co. v. 
Public Service Commission of Wy¬ 
oming, 2C3 P. 621, 37 Wyo. 488. 

Private contract oarrient by motor 
vehicle 

U.S.—Stephenson v. Binford, Tex.. 6.1 
S.Ct 181, 287 U.S. 251, 77 L.Ed. 288, 
87 A.L.R. 72L 

35. N.J,—Erie R. Co. v. Board of 
Public Utility Com'rs, 98 A. 13, 89 
N.J.Law 67, affirmed 103 A. 1052, 
90 N.J.Law 672, affirmed 41 S.Ct. 
169. 264 U.S. 394, 65 L.Ed. 322. 

Vt—^Town of Waterbury v. Central 
Vermont Ry. Co., 108 A. 423, 93 
Vt 461, 

12 C.J. p 1039 note 27, . 

36. Iowa.-T-St John v. Iowa Buslnes.s 
Mon’s Bldg, etc.. Assoc., 113 N.W. 
8C3, 13C Iowa 448, 16 L.R.A.,N.S.. 
603. 

12 C.J. p 1039 note 3L 
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the guaranty of bank deposits,87 limit the borrowing 
and pledging powers of banks,88 regulate or pro¬ 
hibit the issuance of bonds secured by mortgage on 
the properties of public service corporations,88 re¬ 
quire information as to the business done and the 
manner of conducting it,^8 provide for inspection 
by public officials,^! require books to be open to 
inspection by stockholders,^^ regulate the increase 
of capital stock48 the manner of transfer of 
shares of stock,regulate the withdrawal of capital 
from a building and loan association,^® require cer¬ 
tain officers to reside within the state,^® forbid the 
obstruction of a public highway by a railroad com¬ 
pany authorized to occupy a portion of such high¬ 
way and to operate its trains along it,^7 prohibit 
the continuance of a railroad crossing,^® require 
railroad corporations to repair and rebuild railroad 
crossing constructions^^ or eliminate railroad grade 
crossings at highways,®® prescribe the maximum 
number of passengers that may be carried in a 


streetcar,®^ permit the abandonment of unprofitable 
branch lines of transportation companies,®8 require 
discharged employees to be furnished with a state¬ 
ment of the true cause of discharge,®® require the 
redemption in cash at par of scrip issued by cor¬ 
porations to their employees,®^ regulate the hours of 
employment of women and children,®® abrogate the 
common law fellow-servant rule,®® prohibit the fur¬ 
ther extension of the right to use lands for burial 
purposes within a specified locality,®7 prescribe reg¬ 
ulations for admission to professions requiring spe¬ 
cial knowledge or skill,®® abrogate rules of live 
stock exchanges as to who the members may trade 
with,®® and regulate the enforcement of the duties 
and obligations of corporations.®® Also statutes 
giving a municipality control over the placing in its 
streets of the poles and lines of an electric light 
company, which does not extend to poles and lines 
in use at the time is valid as against a contract 
requiring the municipality and the company to agree 


87. Okl.—Noble State Bank v. Has¬ 
kell, 07 P. 590, 22 Okl. 48. 

38. Or.—Schramm v. Bank of Call- 
fomla, Nat. Ass’n, 20 P.2d 1093, 143 
Or. 546, rehaarinsr denied 23 P.2d 
827, 143 Or. 546. 

39. Mo.—State ex reL Joplin & Pitts¬ 
burg Ry. Co. ▼. Public Service 
Commission, 238 S.W. 888, 289 Mo. 
452, rehearing denied 283 S.W. 883, 
289 Mo. 452. 

ProUbltioa. held not within police 
power 

Statute prohibiting public service 
commission to authorize railroad com¬ 
pany to issue bonds for additions 
made more than five years prior to 
the application violates obligation of 
contract under railroad company’s 
mortgage covering existing and after- 
acquired property, which was execut-! 
ed prior to the statute and gives the 
railroad company the right to issue 
bonds on subsequent additions and 
extensions on showing net earnings 
double its interest charges. 

Mo.—State ex reL Joplin & Pittsburg 
Ry. Co. V. Public Service Commis¬ 
sion, supra. 

40u Ky.—South Covington, etc,, St. 

R. Co. V. Berry, 18 S.W. 1026, 93 
Ky. 43, 18 Ky.L. 943. 40 Am.S.R. 
161, 15 L..RA. 604. 

Mo.—Sluder v. St. Louis Transit Co., 
88 S.W, 648, 189 Mo. 107, 5 L.RJL, 
N.S., 186. 

12 C.J. p 1040 note 82. 

41- Ky.—^Louisville v. Vreeland, 181 

S. W. 195, 140 Ky. 400. 404. 

12 C.J. p 1040 note 88. 

PaymeiLt for malntenaiLoe 

No impairment of the corporate 
charter of a bank will result from 
reasonable examinations and reports 
by duly authorized officers, and small 


prescribed payments for the main¬ 
tenance of the state banking depart¬ 
ment 

XT.S.—^Bank of Oxford v. Love, Miss., 
40 S.Ct 22, 250 U.S. 603, 63 L.Bd. 
1165. 

42. ni.—Tenner v. Chicago City R. 
Co., 92 N.EJ. 643, 246 Ill. 170, 138 
Am.S.R. 229, 20 Ann.Cas. 607. 

43. Minn-—State v. Great Northern 

R. Co.. Ill N.W. 289, 100 Minn. 
445, 10 L.R.A.,N.S., 250. 

44. U.S.—Henley v. Myers, Kan., SO 

S. Ct 148, 215 U.S. 373, 64 L.Bd. 240. 

45. U.S.—-Veix v. Sixth Ward Build¬ 
ing & Loan Ass’n of Newark, N.J., 
60 S.Ct 792, 310 U.S. 32, 84 L-Ed. 
1061. 

N.J.—^Rocker v. Cardinal Building & 
Loan Ass’n of Newark, 179 A. 667, 
13 N.J.Misa 397, affirmed Rocker 
V. Cardinal Building & Loan Ass'n 
of City of Newark, 194 A. 866, 119 
N.J.Law 134—Pomatare v. Atlan¬ 
tic Coast Building & Loan Associa¬ 
tion, 163 A. 240, 10 N.J.Misc. 1248. 

46. Tex—State v. Southern Pac. R. 
Co., 24 Tex 80. 

47. W.Va.—^Mason v. Ohio River R. 
Co„ 41 S,E. 418, 61 W.Va. 183. 

Oontraot not within police power 
City’s agreement to bear expense 
of opening street across railroad, 
based on a valid and sufficient con¬ 
sideration does not infringe the po¬ 
lice power, and an order of the state 
corporation commission requiring the 
r^lroad company to construct a sub¬ 
way under its tracks and pay part of 
the cost is Invalid, as impairing the 
obligation of contract. 

U.S.—^MissourL K. & T. Ry. Co. v. 
State of Oklahoma, Okl., 46 S.Ct 
617, 271 U.S. 303, 70 L-Ed. 967- 


43. N.J.—^Hollinshead v. Atlantic 
City R. Co., 131 A. 915, 102 N.J. 
Law 303. 

49. Vt—^Town of Waterbury v. Cen¬ 
tral Vermont Ry. Co., 108 A. 423. 
93 Vt 461. 

50. N.J.—Erie R. Co. v. Board of 
Public Utility Com’rs, 98 A. 13. 89 
N.J.Law 67, affirmed 103 A. 1052, 
90 N.J.Law 672, affirmed 41 S.Ct. 
169, 254 U.S. 394, 65 L-Ed. 322. 

51- U.S.—^Minneapolis St R. Co. v.. 
Minneapolis, C.C.Minn., 189 P. 445. 

52. Ohio.—^Board of Com’rs of 
Franklin County v. Public Utilities 
Commission, 140 N.E, 87, 107 Ohio 
St 442, 30 A.L.R. 429. 

53. Tex—St Louis Southwestern R. 
Co. V. Hixon, Civ.App., 126 S.\V. 
338. 

54. Ark.—^Union Sawmill Co. v, Fel- 
senthal, 108 &W. 217, 85 Ark. 346. 

55. Mass.—Commonwealth v. Hamil¬ 
ton Mfg. Co., 120 Mass. 383. 

56. U.S.—^Phillips Petroleum Co. v. 
Jenkins. Ark., 66 S.Ct. 611, 297 U.S, 
629, 80 L.Ed. 943, rehearing denied 
66 S.Ct 746, 298 U.S. 691, 80 L.Ed. 
1409. 

57. N.Y.—Moritz v. United Breth- 
rens Church on Staten Island, 199 
N.E. 29, 269 N.Y. 125. 

58. Ohio.—State v. Coleman, 60 N.E. 
668, 64 Ohio St 377, 55 L.R.A. 105. 

59. Minn.—Grisim v. South St Paul 
Live Stock Exch.. 188 N.W. 729, 
152 Minn. 271. 

60. Del.—^Randel t. Shoemaker, 1 
Del. 665. 

Ga.—Central Georgia Power Co, v. 

Stubbs. 80 S.B. 836. 141 Ga. 172. 

1 12 aj. p 1040 note 44. 
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thereon.^1 However, a statute changing the name 
of an existing corporation®^ or requiring the name 
to be changed,irrespective of the consent of the 
corporation, is void as an impairment of the con¬ 
tract contained in the charter; nor is a statute limit¬ 
ing the right of a corporation to hold land a proper 
exercise of the state’s police power so as to prevent 
constitutional prohibitions against impairment of 
the obligation of contracts from protecting a corpo¬ 
ration’s charter right to acquire and hold land.®^ 

A statute otherwise valid is not rendered uncon¬ 
stitutional by the mere fact that the rules prescribed 
by it for the regulation of corporations injure their 
business or diminish the value of their property.®® 
All such regulations, however, even those enacted 
in the exercise of a reserved power to amend the 
charter, considered supra § 320 c, must be reason¬ 
able, otherwise, as appears infra §§ 697-699, they 
will be void on the ground that they deprive the cor¬ 
poration of property without due process of law. 

In accordance with the general rule, considered 
supra § 99, the presumption is in favor of the va¬ 
lidity of a statute affecting a corporation or regu¬ 
lating its rights, duties, or liabilities.®® 


I 334. -Exercise of Power of Eminent 

Domain 

Under the power of eminent domain, corporate char¬ 
ters and franchises may be taken without violating con¬ 
stitutional prohibitions against impairment of the obli¬ 
gation of contracts. 

The charter of a corporation, like other contracts, 
is subject to the right of eminent domain in the 
state, and, like the property of individuals, the prop¬ 
erty of a corporation and its franchises may be tak¬ 
en for public uses,®7 or caused to be transferred 
to another corporation,®® without violating the ob¬ 
ligation of a contract. The rule extends to street 
railroads,®® to turnpike and plank roads,^® to toll 
bridges,*^ to railroad rights of way,^® to ferries,*^® 
to mill privileges,'^^ and to water rights.*^® In like 
manner, shares of stock in the hands of individuals, 
representing an undivided interest in the franchises 
and other property of the corporation, may be taken 
under the power of eminent domain for a public 
purpose;*^® and this right of eminent domain may 
be exercised by the state, even though the powers of 
the corporation are thereby suspended or the cor¬ 
poration actually dissolved.^7 However, as in all 


61. U.S.—Hardin-Wyandot Iwightingr 
Co. V. VUlajre of Upper Sandusky. 
Ohio, 40 S.Ct 104. 251 U.S. 173. 64 
L..Ed. 210. 

62. Or.—Liggett V. Ladd, 21 P. 133, 
17 Or. 80. 

63. Or.—Irorntsen v. Union Flsher- 
motVs Co., 143 P. 621, 71 Or. 540. 

64. Mi.ss.—Southern Bealty Co. v. 
Tchula Co-operative Stores. 75 So. 
121. 114 Mi.Hs. 309. 

65. tl.S.—Hammond Packing Co. v. 
Arkansas, Ark., 29 S.Ct 370, 212 U. 
a 322. 53 L.Ed. 630, 15 Ann.Cas. 
G45. 

12 CJ. p 1041 note 64. 

66. Ala.—State v. Stobbins, 1 Stew. 
299. 

low.'u—SkUlman v. Chicago, etc., R. 
Co.. 43 N.W. 276. 78 Iowa 404, 16 
Am.S.U. 452. 

67. M ass.—In rc Opinion of the Jus¬ 
tices, 14 Nr.R2d 4C8, 300 Mass. 607. 

ll,l ,—Narragansett lOloctric Lighting 
C«, V. Sabre. 146 A. 777. 60 R.I. 
2 lS 8. 66 A.L.E. 15,63, rcargumont 
denied 147 A. 688, 66 A.L.H. 1553. 
Wis.—Superior Water, Light Ss, Pow¬ 
er Co. V. City of Superior, 183 N, 
W. 254. 174 Wis, 257. 

12 C.J. p 1041 note 58. p 1051 note 
18. 

68. U.S.—Greenwood v. Union 

Freight E. Co., Mass., 106 U.S. 13, 
26 L.Ed. 961. 

H.X.—Narragansott Electric Lighting 
Co. V. Sabre, 146 A. 777, 60 R.I. 
28w<l. 66 A.LR. 1553, reargumcnt de¬ 
nied 147 A. 688, 66 A.L.H. 1553. 

16 C.J.S.—87 


69. Ky.—Louisville City R. Co. v. 
Louisville, 8 Bush 415—Covington 
St R. Co. V. Covington, etc., St R. 
Co.. 1 Ky.L. 341. 

70. Ky.—Covington. etc., Turnp. 
Road Co. V. Sandford, 20 S.W. 1031, 
14 Ky.L. 689. 

Pa.—^In re Benscreek. etc., Road Co., 
39 Pa.Co. 563. 

Vt—^Bralnard v. Missisquoi R. Co., 
48 Vt 107. 

71. Conn.—State v. Suffleld, eta. 
Bridge Co., 70 A. 65, 81 Conn. 6C 
—^Bnfleld Toll Bridge Co. v. Hart¬ 
ford, etc., R. Co., 17 Conn. 40. 42 
Arn.D. 716, 17 Conn. 464, 44 Am.D. 
556. 

12 C.J. p 1042 note 61. 

72. Mass.—Boston, eta, R. Corp. v. 
Salem, eta, R, Co., 2 Gray 1. 

S.D.—Emery v. Chicago, eta, R. Co., 
153 N.W. 656, 36 S.D. 683. 

12 C.J. p 1042 note 62. 

73. Miss.—^Leake County v. MePad- 
den, 57 Miss. 618. 

Pa.—Pittsburgh, eta, R. Co. v. Jones. 
2 A. 410, 111 Pa. 204, 56 Am.R. 
260. 

74. Mass.—^Hazen v. Essex Co., 12 
Cush. 475. 

75. Wla.—Superior Water, Light & 
Power Co. v. City of Superior, 183 
N.W. 254, 174 Wis. 257. 

12 C.J. p 1042 note 65. 

Purohase outside charter right 
Wlierc water company's charter 
provided that town might purchase 
company's property on specified 
terms but town was not a party to 

1377 


the contract created thereby, stat¬ 
ute empowering town as a govern¬ 
mental agency to purchase compa¬ 
ny’s property by vote of the town 
would not impair obligation of con¬ 
tract, unless statute violated pro¬ 
hibition against taking of property 
without due process and full com¬ 
pensation. 

Mass.—In re Opinion of the Jus¬ 
tices, 14 N.E.2d 468, 300 Mass. $07. 
Contracts based on contracts with 
company condemned 
Condemnation by municipality of 
privately owned waterworks does not 
impair obligation of contracts held 
by other companies with other mu¬ 
nicipalities, which are based on con¬ 
tracts held by such companies with 
the company whose property is con¬ 
demned. 

N.J.—^In re Town of Harrison, 161 
A 215, 8 N.J.Misa 606. 

76. R.I.—^Narragansett Electric 

Lighting Co. V. Sabre, 146 A, 777, 
60 R.I. 288, 66 A.L.R. 1553, rear¬ 
gument denied 147 A. G68, 6$ A.L. 
R 1553. 

12 C.J. p 1042 note 6G. 
hCinority stockholders 

Statute incorporating utility and 
authorizing merger or consolidation 
of other corporations therewith con¬ 
trary to wishes of minority stock¬ 
holders held not to impair obliga¬ 
tion of contract. 

R.I.—^Narragansett Electric Lighting 
Co. V. Sabre, supra. 

77. N.H.—Backus v. Lebanon, 11 N. 
H. 19, 35 Am.D. 466. 
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other cases of the taking of properly under Ae 
power of eminent domain, adequate compensation 
must be made to the owner or the taking will be 
unconstitutional.^® 


§ 335. - 


Exercise of Power of Taxation 

a. In general 

b. Taxation at certain rate or by partic¬ 

ular method 

c. Exemption from taxation 

d. Transfer of exemptions or limitations 


j ,-nrooration claiming the benefit of it 

: tract and th clear and s.atisfactor,v evidence.*: 

' ^Trt/wuUe^of the grant is susceptible of a dif- 
fL?nt contraction it will not be construed as con- 
templating an absolute and irrevocable exemption 
Statute imposing a tax on a pnv, ege enjoyed by 
a corporation under a contract with t.ie state m- 
pairs the obligation of the ccntr.act granting tne 
privilege and the statute is aceordt:i,.I> Tne 

Listence of a valid contract limiting the power ot 
the state to tax a corporation itseli doc.s not de¬ 
prive the state of the power to tax the snares ot 
hnnds of the corporation in the hands 


a. In G-eneral 

In the absence of a provision In the constitution 
to the contrary, the legislature may make valid con¬ 
tracts limiting the power of the state to tax corpora¬ 
tions, but there is a strong presumption against the 
existence of such a contract. 

Although it has been strongly contended in a 
number of early cases that the legislature may not 
a valid contract, by means of a corporate 
charter or otherwise, which will place any limita¬ 
tion on the subsequent exercise of the power of tax¬ 
ation of corporations by the state,^® the rule is now 
established that the legislature may make valid con¬ 
tracts limiting the power of the state to tax cor¬ 
porations,®® except in so far as such power may be 
specially prohibited by state constitutional provi- 
sions.®! However, every reasonable presumption 
will be indulged against the existence of such a con- 


of the owners.®.® 

As long as a state has not c.xpn s!^!y .-itid uiivquiv- 
ocally deprived itself, by contract nr nUurw.se. of 
the power to impose taxes on corpnratmus subject 
to its laws, it may, consistently with con.^titutional 
provisions forbidding it to imp-iir the n'v.gatiniis ot 
contracts, levy on a corporati..n. .:M:;t,.t:c or for¬ 
eign, previously granted penmss: m. to c.arry on 
business within such state, an vxci>. l.ix la the n.v 
ture of a license tax on the privil-.y. m exercismsr 
its corporate franchise and traiuacimg it,. b«.siiu.ss 
there,®® especially where, at the tim- tfie corj-nrate 
charter was granted, a resetve.t s*.tur to a!ur. 
amend, or repeal corporate clwrt. r. exi.t. .ami 
it may also levy an exeise or jTivi;.tax nii the 
transaction involved of transurritfg .iivi,;-1;,^ fr..m 
a domestic corporation to its .-t-ckh •! b rs.*'* A 


78. U.S.—^LiOng: Island Water-Sup¬ 
ply Co. V. Brooklyn, N.T., 17 S.Ct. 
718, 166 U.S. 686, 41 L.Bd. 1165. 

12 C.J. p 1042 note 68. 

79. Okio.—Milan, etc., Plank Road 
Co. V. Husted, 3 Ohio St. 678. 

12 C.J. p 1042 note 70. 

80. Ala.—Ware Lodge No. 436, A. 
F. & A M.. V. Harper, 182 So. 59, 
236 Ala. 384—Judson v. State, Min¬ 
or 160. 

12 aJ. P 1042 note 71. 

Exemptions from taxation as vested 
rights see supra § 240. 

81. Ala.— Mobile v. Stonewall In¬ 
surance Co., 53 Ala. 670. 

—Gaar, Scott & Co. v. Shannon, 1 
116 S.W. 361, 62 Tex.Clv.App. 634. 

82. U.S.—St. Louis V. United Rail¬ 
ways Co., Mo., 28 S.Ct. 630, 210 U. 
S. 266, 62 L.Ed. 1054—New Or¬ 
leans City & Lake R. Co. v. New 
Orleans, L*a., 12 S.Ct. 406, 143 U. 
S. 192, 36 L.Ed. 121—Memphis 
Oas-Light Co. v. Taxing District 
of Shelby Co., Tenn., 3 S.Ct. 205, 
109 U.S. 398, 27 L.Bd. 976. 

Pa.—Easton Bank v. Commonwealth, 
10 Pa. 442. 

12 C.J. P 1042 note 72. 

83. U.S.—Bank of Commerce v. Ten¬ 


nessee, Tenn., 16 S.Ct. 456, 161 XJ. 
S. 134, 40 L.Ed. 645. 

12 C.J. p 1043 note 73. 

84. Miss.—Gulf, etc,, R. Co. v. Ad¬ 
ams, 46 So. 91, 90 Miss. 55D. 

85. U.S.—Wright v. Georgia H. & 
Banking Co., Ga., 30 S.Ct. 242, 210 
U.S. 420, 64 L,Bd. 644. 

Detroit, etc., R. Co. v. Fuller, 
D.CMich,, 206 P. 86. 

86. U.S.—St Louis V. United Rail¬ 
ways Co., Mo., 28 S.Ct G30, 210 
U.S. 266, 62 L.Bd. 1054—New Or¬ 
leans City & Lake R. Co. v. New 
Orleans, La., 12 S.Ct 406, 143 U.S. 
192, 36 L.Ed, 121—Memphis Gas- 
Light Co. V. Taxing District of 
Shelby Co., Tenn,, 3 S.Ct 205, 100 

U. S. 398, 27 L.Bd. 976. 

Republic Acceptance Corporation 

V. DeLand, D.CMich., 275 P. 632. 
N'.Y.—People ex rel. Haim v. Chap¬ 
man, 80 N.T,S.2d 835, 274 App.Div. 
132. 

Corporate franchise 

Assessment against domestic cor¬ 
poration for amount which its paid- 
up capital stock, as determined by 
its market value, and, if it has no 
market value, by its actual value, 
exceeds aggregate values of its real 
and: personal property and sonount 
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of it.'^ ti4al jjvi* -* 1 , net 

iiifrinp* r. jr 

hii^itiriK if ♦ of 

eont rai-’ts, 

—Cirand **"*»r.*y v, t*r».nn 

of WIi.hT r *. i:n N'V. ..'n, U N* 
r>. nno. rimnurd in :r:,\ ss: 

U.S. lk.i. !;»3i. 

S&sed on net ineuine 

KxciHo tux Ijy j rivUnr*' rf 

corporntbrn tlnjiuy t**4r ‘i;! \vuhin 

Htate, KiJtril **n i;* i 
from withtn iW-s 

not impair • f i-^runfa* 

tion*» contrai iff f- kb rt! ttntrn* 

mf»nt fwr ii fr*'m 

whifh it dt’nvfirl t?'( mr tu** within 

the* slali*. 

Or.—Gifis rul ♦? < v, r, 39 

p.2d Ji'i MI ic am:. 

1262, apin^aI S**!. 

292 V..S, Ti:». :« i.iM p;:i. r*- 
henring :.:i S 29S 

U.S. 79 U KM. 

87, U.S.—Hnldw ;ti 'L-l WMrks T. 

D.vr.W.Vu,, 2li> K 2 m.‘. 

Occupation tax 

Tht? h«Ki.viatur* 
or occupation lax. 

Mont.—Mid-Northi rn < mI To. w Walk¬ 
er, 211 P. 363. 63 Mont 414. 

88. Wi8.—State ex rt*L Froedtort 
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privilege or license to do business in a state is not 
a contract within the meaning of constitutional pro¬ 
visions prohibiting the impairment of contracts so 
as to prevent the imposition of a privilege tax on 
fraternal benefit societies doing business within the 
state.^^ 

Foreign corporation. The facts that a foreign 
corporation has obtained a permit to do business in 
the state and has paid the fees or taxes prescribed 
by the existing statute do not raise a contract on 
the part of the state as to the rate or manner of 
taxation or preclude the imposition of additional 
taxes,^® However, a statute requiring corporations 
doing business in the state to deduct from the in¬ 
terest on their bonds owned by residents of the 
state and pay to the state a tax imposed on such 
bonds impairs the obligation of a contract arising 
from previous acts authorizing a foreign railway 
company to construct and operate a part of its road 
through the state on compliance with certain condi¬ 
tions accepted and acted on by the corporation, in 
so far as said statute requires the corporation to 
assess and collect in the state of its creation, such 
tax on bonds issued and payable in that statc.^i 

Public corporatmu. Since, as appears supra § 
324, the inviolability of charters applies only to pri¬ 
vate and not to public corporations, any limitation 
iin, or exemption from, taxation contained in a 
charter of a corporation created for a public or 
governmental purpose may be rcpealcd.^2 Divi¬ 
dends arising from stock owned by a citizen of the 
state in a bank chartered by the United States may 
be taxed without impairing the obligation of any 

contract^3 
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b. Taxation at Certain Bate or by Particiilar 
Method 

Although a valid contract for taxation at a certain 
rate or by a particular method, embodied In a corpo¬ 
rate charter or the grant of a franchise to a corpora¬ 
tion, cannot be Impaired, there is a strong presumption 
against the existence of such a contract. 

A contract which may not be impaired by the 
state may be embodied in the charter of a corpora¬ 
tion in the form of provisions for the taxation of 
the corporation in a particular manner, or at a stip¬ 
ulated rate, or for a certain time, the method or 
rate provided to be exclusive of all other taxation.®^ 
The presumption, however, against any contractual 
limitation of the power of taxation is very strong, 
and unless it clearly appears that all the requisites 
of a valid contract exist, provisions in charters®^ or 
statutes^® for the taxation of corporations in a 
particular manner or at a certain rate will be con¬ 
strued as fixing the rate of taxation only until it is 
changed by the legislature. In fact, this presump¬ 
tion against contractual limitation of the power of 
taxation has been carried so far as almost to nullify 
the rule that a valid contract may be made for this 
pitrpose.^7 Thus, it has been held that no contract 
is established by a provision in the charter of a cor¬ 
poration that it shall pay annually a certain tax,®^ or 
by a further provision that no other tax shall be 
levied on such corporation by virtue of any law 
of the state,^^ or by a provision that a certain per 
cent of the earnings or profits of the corporation 
shall be paid to the statc,i or by a further pro¬ 
vision that such payment of earnings or profits shall 
be in lieu of all other taxes and that in considera¬ 
tion of such annual payments the corporation is to 
be forever exempt from all taxes.* 


Grain Sc Malting Co. v. Tax Com¬ 
mission of Wisconsin, 205 N.W. 
672, 221 Wls. 226, 104 A.l..n. 1478, 
rehearing denied 267 N.W. 62, 221 
Wls. 225, 104 A.Li.R. 1478. 

8S. U.S.—Sovereign Camp, W. O. 
W„ V. Casfido.s, D.C.N.M., 21 F. 
Supp. 080, alllrmod 50 S.Ct. 79, 305 
IT.S. 658. 83 Iw.Kd. 352, rehearing 
denied 50 S.Ct 143, 306 U.S. 671, 
83 U.Kd. 435. 

00. Tex.—<»aar v. Shannon, 115 S, 
W, 361, 52 Tex.Clv.App. 634. 
X3oior«aso hased on capitalization 
Statute requiring corporations, 
which had already entered state and 
paid for privilege of entering, to pay 
a privilege tax mea.Hur(‘d by their 
tiapltallzation, and to pay diHerenco 
between sum paid on entering state 
and amount required by statute. Is 
constitutional. 

Tenn.—Mengel Box Co. v. Stevens, 
210 S.W. 635. 141 Tenn. 373. 

91* U.S.—Tork, etc., E. Co. v. 


Pennsylvania, Pa., 14 S.Ct. 962, 
163 U.S. 628, 38 L.Ed. 854. 

92. Mo.—Houck V. Little River 
Drainage Dist. 164 S.W. 739, 248 
Mo. 373. 

12 C.jr, p 1047 note 44. 

93. S.C.—State V. The Tax Collector 
of St. Philip's and St. Michaers, 
18 S.C.L. 654. 

94. Ill.—Illinois Cent B. Co. v. Em- 
merson, 132 N.B. 471, 299 Ill. 328. 

12 C,J. p 1043 note 76. 

Leased property 

The charter of a railroad company, 
making its property taxable only in 
a certain way and to a certain 
amount, held to prevent additional 
taxation of the leasehold of its les¬ 
see of such property and this al¬ 
though two such companies were 
later merged. 

—(Central of Georgia By. Co. v. 
Wright. Ga.. 39 S.Ct 181, 248 U.S. 
625, 63 L.Kd. 401, reheard 40 S. 
Ct 1, 250 U.S. 519. 63 UEd. 1123. 
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95^ U.S.—Baldwin Tool Works v. 

Blue, D.aW.Va., 240 F, 202. 

Pa,—Easton Bank v. Common¬ 
wealth, 10 Pa. 442. 

12 C.J. p 1043 note 77. 

96. Pa.—Easton Bank ▼. Common¬ 
wealth, supra. 

12 C.J. p 1043 note 78. 

97. Minn.—State v. Great Northern 
B. Co., 119 N.W. 202, 106 Minn. 
303. 

98. U.S.—Minot v. Philadelphia, etc., 
B. Co., Del., 18 Wall. 206, 21 L. 
Ed. 888. 

99. N.J.—^Newark, eta. Horse Car 
R. Co. V. Clark, 26 A. 962, 64 N.J. 
Law 213. 

1. Mo.—St Louis V. Manufactur¬ 
ers* Sav. Bank, 49 Mo. 574. 

2. Minn.—State v. Great Northern 
R. Co., 119 N.W. 202, 106 Minn. 
303—State v. Chicago Great West¬ 
ern R. Co., 119 N.W. 211, 106 Minn. 
290. 
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' ‘A charter provision requiring the corporation to 
pay an annual tax of a certain per cent on each 
share of capital stock which shall be in lieu of all 
other taxes does not exempt the corporation from 
the assessment of taxes on its capital,^ but does ex¬ 
empt the shares from taxation as the property of 
the stockholders.^; A statute limiting the assessment 
of a corporation for purposes of taxation to the 
^amount of its capital stock does not constitute a 
•contract,^ nor does a general statute imposing on 
corporations certain taxes in lieu of all others,® 
but it has been held that a similar provision con¬ 
tained in a special statute relating to a particular 
corporation which has been accepted by ttie corpo¬ 
ration and on the faith of which expenditures have 
been made,^ or which is in settlement of counter¬ 
claims, arising out of a number of different conten¬ 
tions, between the state and the corporation,® does 
constitute a contract On the grant of a franchise 
by the state or a municipal corporation, it is com¬ 
petent for the parties to make a valid contract as to 
the rate of the taxation of the franchise, or other 
property of the corporation,® but, as . in the case of 
the grant ^of a charter, the presumption is against 
any limitation of the taxing power,and the grant 
of a franchise for the construction, operation, and 
maintenance of a street railroad, in consideration of 
the pa 3 rment of a,gross sum, or of the aimual pay¬ 
ment of a fixed amount or a fixed percentage of the 
earnings, where such pa 3 rments arc not expressly 
declared to be in lieu of taxes, does not constitute 
a contract by which the corporation is exempted 
from further taxation,ii 

Also, it is beyond the power of a municipality and 


a corporation to so contract with each other as to 
prevent the legislature from exercising its constitu¬ 
tional powers relating to questions of taxation for 
the entire state,^® or as to interfere with the local 
authorities of other municipalities,^® or the proper 
county authorities,^^ in levying taxes on property 
legally located within such cities and counties. 

Under reserved power. Wherever the power to 
amend the charter of a corporation has been re¬ 
served, either by the terms of the charter itself or 
otherwise, a provision fixing the rate or method of 
taxation, even though contractual in form, is sub¬ 
ject to change by the legislature without the con¬ 
sent of the corporation.!® 

c. Exemption from Taxation 

Although a strong presumption exists against an ex¬ 
emption from taxation, the legislature, in the absence 
of constitutional prohibitions, may, by a vatid contract 
based on a consideration, exempt a corporation from 
taxation, which contract is protected by constitutional 
provisions against impairment of the obligations of con¬ 
tracts, unless there exists a reserved power to alter, 
amend, or repeal corporate charters. 

The supreme court of the United States held at 
a comparatively early day that a state legislature 
can relinquish to a corporation the right of levying 
taxes on its property, so as to disable future legis¬ 
latures from exercising the power.!® This doctrine 
that the legislature may bargain away or abrogate 
the taxing power of a state has met with denials 
by some of the state courts,!*^ and also with vigor¬ 
ous dissent from some of the members of the United 
States supreme court,!® In spite of this conflict 
of opinion the rule has been established in favor 
of the power of the legislature to make a valid 


3. U.S.—Shelby County v. Union, 
eta, Bank, Tenn., 16 S.Ct 568, 161 
U.S. 149, 40 L.Bd. 660. 

12 C.Cr. p 1043 note 84. 

4. U.S.—^Farrington v. Tennessee, 
Tenn., 95 U.S. 679. 24 li.Bd. 558. 

& N.T.—^People ex reL New York 
Cent. & H. R. R. Co. v. Mealy. 162 
N.Y.S. 435, 88 Mlsa 649, amrrned 
166 N.Y.S. 1106, 179 App.Div. 951. 
Where constitatioii authorizes repeal 
Statute could be repealed in view 
of a subsequent contract showing 
that the parties did not consider 
that they had an irrevocable grant 
and the provisions of the state con¬ 
stitution that all general laws and 
special acts pursuant to that sec¬ 
tion might be altered or repealed. 
U.B.—People of State of New York 
ex reL Troy Union R. Co. v. Mealy, 
N.Y., 41 S.Ct. 17, 254 U.S. 47, 65 
LuBd. 123. 


Powers, Mich., 24 S.Ct. 107, 191 
U.S. 879, 48 L..Bd. 229. 

12 C.J. p 1043 note 86. 

7- U.S.—^Powers v. Detroit, eta, R. 
Co., Mich., 26 S.Ct 556, 201 U.S. 
643, 60 LuEd. 860. 

8. Md.—State v. Baltimore, eta, R. 
Co., 96 A. 636, 127 Md. 434. 

9. U.S.—^People v. State Tax Comrs., 
N.Y., 25 S.Ct 705. 199 U.S. 1, 60 
LkEd. 65. 14 Ann.Cas. 381. 

la U.S.—Savannah, eta, R. Co. v. 
Savannah, 6a., 25 S.Ct 690, 198 
U.S. 392, 49 UEd. 1097. 

Utah.—Salt Lake City v. Utah Light 
eta, Co., 142 P. 1067, 45 Utah 60. 

IL U.S.—Southern BoiUevard R. 

Co. v. City of New York, C.C.A.N. 
Y., 86 F.2d 633, certiorari denied 
67 act 932, 301 U.S. 703, 81 L.Bd. 
1367. 

12 C.J. p 1044 note 9L 


peake, eta, R. Co., 87 S.B. 622, 118 
Va. 261. 

13. Va.—Commonwealth v. Chesa¬ 
peake, eta, R. Co., supra. 

14. Va.—Commonvrealth v, Chesa¬ 
peake, eta, R. Co., supra, 

15. Minn.—State v. Stearns, 75 N. 
W. 210, 72 Minn. 200. 

Ohio.—Sandusky City Bank v. Wil- 
bor, 7 Ohio St 481. 

Pa.—^Iron City Bank v. Pittsburgh, 
37 Pa. 340. 

16. U.S.—Jefferson Branch Bank v. 
Skelley, Ohio, 1 Black 436, 17 L. 
Bd. 173—^Providence Bank v. Bill¬ 
ings, R.L, 4 Pet 514. 7 L.Bd. 939. 

Exemption aa vested right see supra 
§ 240. 

17. IlL—^Bast St. Louis v» Bast St 
Louis Gas Light, eta, Co„ 98 IIL 
415, 38 Am.R. 97. 

12 C.J. p 1044 note 98. 

18. U.S.—^New Jersey v. Yard, N.J., 
95 U.S. 104, 114, 24 L.Bd. 362. 

12 C.J. p 1044 note 99. 


8^ U.S.—-Wisconsin, eta, B. Co. v. 


18. Va.—Commonwealth v. Chesa- 
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contract by charter or statute exempting a corpora¬ 
tion from taxation but, although there is some 
authority to the contrary ,20 as a general rule a 
strong presumption exists against such an exemp¬ 
tion, and it will not be recognized until all the req¬ 
uisites of a valid contract granting it are clearly 
and conclusively proved .21 Thus, the grant of a 
franchise to a corporation does not imply a contract 
exempting the company from taxation, or preclude 
the subsequent levy of a license tax on the privilege 
so granted,22 or prevent the taxation of the fran¬ 
chise, whether general or special, the same as other 
private property ;23 nor does a statute containing an 
exemption from taxation constitute a contract not 
to repeal the exemption.24 The grant of a fran¬ 
chise for the use of the streets in consideration of 
the payment of money does not imply an exemption 
from the imposition of license fees.25 if a valid 
contract of exemption exists, no taxes in violation 
of it may be imposed even by an amendment to the 
constitution of the state ;26 nor may the legislature 
delegate to any political subdivision or municipal 
corporation the power to impose taxes in viola¬ 
tion of the contract of excmption.27 On the other 
hand, a municipal corporation may not enlarge an 
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exemption from taxation granted in the charter of 
a private corporation.28 

Consideration for exemption, A legislative ex¬ 
emption of a corporation from taxation does not 
constitute an irrevocable contract where there is no 
consideration for the grant of exemption .22 In an 
early case in the United States supreme court, it 
was held by a majority of the court that the accept¬ 
ance of the charter by the corporation constituted a 
sufficient consideration for the exemption,2® and, 
by some authorities, the expectations by the legis¬ 
lature of public benefit to result from the organiza¬ 
tion of the corporation is said to constitute a suffi¬ 
cient consideration for the exemption.2i The weight 
of more recent authority, however, is less favorable 
to the existence of a valid exemption,22 It is ad¬ 
mitted that a consideration exists where it is shown 
that the corporation not only accepted the charter, 
but also incurred expenditures or liabilities on the 
faith of its provisions,2® but it is denied that the 
mere acceptance of a charter constitutes a con¬ 
sideration for an exemption from taxation con¬ 
tained therein ;24 and this rule is applied not only 
to corporations organized for profit, but also to 
corporations of a charitable or eleemosynary char- 


19 . Ala .—Wtxt IiOdgd No. 436, A. F. 
& A. M., V. Harper. 182 So. 69. 236 
Ala. 334. 

Vt—Brattleboro Retreat v. Town of 
Brattlcboro, 173 A. 209, 106 Vt 
228, 

12 a j. p 1044 note 1. 

Bleemoeynary Inetitntioa. 

(1) Exemption of property of Ma- 
aonic lodge from taxation by cor¬ 
porate charter constituted a “vested 
right* which could not be summarily 
taken from the lodge by a subse¬ 
quent statute, 

Ala.—Ware Lodge No. 436, A. F. & 
A. Mm V. Harper, 182 So. 59, 236 
Ala. 334. 

(2) Charter of Washington Uni¬ 
versity exempting the university 
from taxation could not be impaired 
by subsequent statutory or constitu¬ 
tional provisions. 

Mo,—Washington University v. Bau¬ 
mann. 108 S.W.2d 403, 841 Mo. 708. 

Assessments 

Ordinance contracts, exempting a 
street railway company from paving 
assessments, sanctioned by a sub¬ 
sequent legislative act amending the 
charter of the city, cannot be im¬ 
paired. 

Ga.—City Council of Augusta v. Au- 
gusta-Aiken Ry. A Electric Cor¬ 
poration. 104 S.E. 503. 160 Ga. 529. 

90. Ala.—‘Ware Lodge No. 436. A. F. 
A A. M., V. Harper, 182 So. 59. 236 
Ala. 334. 

SOU U.S.—J. W. Perry Co. v. Nor¬ 


folk, Va., 31 S.Ct 465, 220 U.S. 
472, 55 L.Ed. 548. 

12 C.X p 1045 note 2. 

Express statement of exemption re¬ 
quired 

Local laws of the city of New 
York imposing franchise tax, meas¬ 
ured by gross income, against util¬ 
ities would not impair the obliga¬ 
tion of utilities’ contracts with city 
unless contracts expressly exempted 
utilities from payment of the tax. 
U.S.—New York Rapid Transit Cor¬ 
poration V. City of New York, N.Y., 
68 S.Ct 721, 303 U.S. 573, 82 L.Ed. 
1024. rehearing denied 58 S.Ct. 939. 
304 U.S. 688. 82 L.Ed. 1548— 

Brooklyn A Queens Transit Cor¬ 
poration V. City of New York, 
N.Ym 68 S.Ct 721, 303 U.S. 573, 82 
L.Ed. 1024, rehearing denied 58 S. 
Ct 939, 304 U.S. 588, 82 L.Ed. 1548. 

22. U.S.—Memphis Gas Light Co. v. 
Shelby County Taxing Dist, Tenn„ 
8 S.Ct 206, 109 U.S. 398, 27 L.Ed. 
976. 

23. N.Y.—^People v. State Board of 
Tax Com’rs, 67 N.B. 69, 174 N.Y. 
417, 106 Am.S.R. 674, 63 L.R.A. 884, 
affirmed 25 S.Ct 706, 713, 716. 199 
U.S. 1, 48, 53, 50 L.Ed. 65, 79, 85. 

24. U.S.—Covington v. Common¬ 
wealth, Ky., 19 S.Ct 388, 178 U.S. 
231. 43 L.Ed. 679. 

Northern Bank v. Stone, C.C 
Ky., 88 F. 413. 

25. U.S.—St Louis V. United R. Co., 
Mo., 28 S.Ct 630. 210 U.S. 266, 62 
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L.Ed. 1054—New Orleans City, etc.» 

R. Co. v. New Orleans, La., 12 S. 
Ct 406, 143 U.S. 192, 36 L.Ed. 121. 

29. U.S.—Central of Georgia Ry. Co. 
v. Wright Ga., 39 S.Ct 181, 248 
U.S. 525, 68 L.Ed. 401, reheard 40 

S. Ct 1, 250 U.S. 519, 63 L.Ed. 1123. 
12 C.J. p 1046 note 24. 

27. Miss.—O’Donnell v. Bailey, 24 
Miss. 386. 

12 C.J. p 1046 note 25. 

28. N.H.—New London v. Colby 
Academy, 46 A. 743, 69 N.H. 443. 

29. N.Y.—Rochester v. Rochester 
R. Co., 74 N.B. 963, 182 N.Y. 99, 70 
L.R.A. 773, affirmed 27 S:Ct 469,. 
206 U.S. 236, 61 L.Bd. 784. 

12 aj. p 1046 note 6. 

30. U.S,—Home of The Friendless 
v. Rouse, Mo., 8 Wall. 430, 438, 
19 L.Ed. 495. 

31. Mo.—^North St Louis Gymnas¬ 
tic Soc. V. Hagerman, 136 S.W. 42, 
232 Mo. 693. 

12 aJ. p 1046 note 8. 

32. U.S.—Wells V. Savannah, Ga,, 
21 S.Ct 697, 181 U.S. 631, 45 L.Ed. 
986. 

33. Vt—^Brattleboro Retreat v. 
Town of Brattleboro, 178 A. 209, 
106 Vt 228. 

12 C.J. p 1045 note 10. 

34. N.J.—^Hanover Tp. v. Newark 
Conference Camp Meeting Assoc., 
68 A. 763, 76 N.J.Law 65, affirmed 
71 A. 1134, 76 N.XLaw 827. 
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acter.35 Exemptions granted by a general statute 
are, of course, without consideration and must be 
understood as conferring a privilege to be enjoyed 
only during the pleasure of the legislature.®® 

Extent of exemption. Tax exemption provisions 
are strictly construed against those claiming the 
benefit of them, although not given a distorted or 
unreasonable construction,®'^ and are construed as 
to cover only such property as falls clearly within 
their terms.®® An exemption of the property of a 
corporation and the shares therein precludes the 
taxation of the corporation on either its gross re¬ 
ceipts or its capital stock;®® an exemption of a cor¬ 
poration from all taxation of every kind exempts 
its property of every kind, including grants, priv¬ 
ileges, and franchises secured to it by its charter;^® 
and an exemption of all the property of a corpora¬ 
tion includes franchises belonging to it,4l but an 
exemption of all license, occupation, or special tax 
or taxes- does not exempt a corporation from a tax 
on its franchise.^® 

An excise tax on the exercise of corporate 
pii-vileges within the state may be measured by in¬ 
come from the property of the corporation includ¬ 
ing income derived from nontaxable property such 
as tax exempt securities,^® even though it evidences 
a definite and specific legislative purpose to levy a 
new type of franchise tax, measured by corporate 
net income including the tax exempt income from 
federal and state bonds,^^ except that, where a state 
reverses its policy by amending its statutes which 
impose a tax on corporate franchises measured by 
the taxable income of the corporation by including 
the income from tax exempt bonds in the measure 
of the tax with the purpose of subjecting the se¬ 


curities to the burden of the tax, it is invalid as 
impairing the obligation of a contract.^® Exemp¬ 
tion of profits includes gross receipts.^® However, 
an exemption of the capital stock of a corporation 
does not include an exemption of property owned 
by the corporation,^*^ nor does the exemption of the 
property of a corporation include exemption from 
taxes on its transfer by succession or otherwise.^® 
A consolidated corporation which acquires the prop¬ 
erty and franchises, with all the powers, privileges, 
and advantages, of another corporation is not enti¬ 
tled to an exemption from taxation on property 
that was not exempt in the hands of one of the 
corporations absorbed.^® An exemption enjoyed by 
the owner of property is not lost by its lease to an¬ 
other person or corporation,®® and it is competent 
for the legislature to make a contract with the 
owner of the fee which will also exempt the interest 
of the lessee,but in the absence of an express 
provision to this effect, the interest of a lessee in 
property is not exempt under a contract exempting 
the owner of the fee.®® 

Where charter subject to amendment The right 
of a corporation to exemption from taxation is not 
protected from subsequent legislative abrogation 
where the charter of the corporation, a constitution¬ 
al provision, or a general statute of the state opera¬ 
tive at the time the corporation was created or the 
exemption granted, reserves the right to alter, 
amend, or repeal the charters of corporations.®® 
So, where a state constitution gives the legislature 
power to alter or revoke any corporate charter 
whenever in their opinion the privilege becomes in¬ 
jurious to the citizens of the commonwealth, a grant 
to a corporation is only in the nature of a license 


35b N.J.—Seton Hall Collegre v. 
Soutii Orange, 90 A. 1126, 86 
jr.Iiaw 865. 

12 C.J. p 1046 note 12. 

36. U.S.—Wisconsin, etc., R. Co. v. 
Powers, Mich., 24 S.Ct 107, 191 
U.S. 379, 48 Ii.Bd. 229. 

37. Vt.—^Brattleboro Retreat v- 
Town of Brattlehoro, 178 A. 209, 
106 Vt 228. 

38. U.S.—^Millsaps College v. City 
of Jackson, Miss;, 48 S.Ct 94, 275 

U. S.. 129, 72. UBd. 196. 

12 CJ. p 1046 note 14. 

39 L' U.S.—Wilmington, etc., R. Co. 

V. Reid, N.O., 18 Wall 264, 20 L. 
Bd. 568. 

12 aj. p 1046 notAlS. 

40. ni.—-Illinois Cent R. Co. v. Bm- 
'^erson, 182 N.B. 471, 299 lU. 328. 

41 . U.S.—Wflgl]^ Vi Georgia R;/ etc., 


Co., Ga., 30 S,Ct 242, 216 U.S. 420, 
54 L..Bd. 544. 

12 C.J, p 1046 note 15. 

42. Ga.—^Macon Ry. & Light Co. v. 
Macon, 72 S.B. 159, 136 Ga. 797. 

43. U.S.—^Pacidc Co. V. Johnson, 
Cal., 52 S.Ct 424, 285 U.S. 480, 76 
L.Bd. 893. 

Tenn.—General Securities Co. v. Wil¬ 
liams, 29 S.W.2d 662, 161 Tenn. 
50. 

44. U.S.—Pacific Co. V. Johnson, 
Cal., 62 S.Ct 424, 285 U.S. 480, 76 
L.Bd. 893. 

45. U.S.—^Macallen Co. v. Common¬ 
wealth of Massachusetts, Mass., 49 
S.Ct 432, 279 U.S. 620, 73 L.Ed. 
874, 65 A.L.R. 866, rehearing de¬ 
nied Macallen Co. v. Common- 

, wealth of Massachusetts, 50 S.Ct 
14, 280 U.S. 618, 74 L.Ed. 685. 

46. Md.-^State v. Baltimore, etc., 
R. Co., 48 Md. 49. 
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47. U.S.—Memphis, etc., R. Co. v. 
Loftin, Ark., 106 U.S. 258, 26 L.Ed. 
1042—^Memphis, etc., R, Co. v. 
Gaines, Tenn., 97 U.S. 697, 24 L. 
Ed. 1091. 

48. U.S.—Orr v. Gilman. N.T.. 22 S. 
Ct 213, 183 U.S. 278, 46 L.Ed. 196. 

49. U.S.—Philadelphia, etc., R. Co, 
V. Maryland, Md., 10 How. 876, 13 
L.Bd. 461. 

50. Mass.—Hardy v. Waltham, 7 
Pick. 108. 

5L U.S.—Wright v. Central of Geor- 
; gia R. Co., Ga., 35 S.Ct 471, 236 

U. S. 674, 69 L.Bd. 781. 

52 . U.S.—^Jetton v. University of 
South, Tenn., 28 S.Ct 375, 208 U. 
S. 489, 52 L.Ed. 584. 

53. U.S.—Wicomico County Comers 

V. Bancroft Md., 27 S.Ct 21, 203 
U.S. 112, 51 L.Ed. 112. 

12 C.J. p 1046 note 27. 
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and can be altered, amended, or repealed.®^ How- ( contract right to exemption or to taxation at a cer- 


ever, a contractual exemption from taxation con¬ 
tained in the charter of a corporation may not be 
repealed without at the same time relieving the cor¬ 
poration of the burden imposed by the consideration 
given for the exemption, since a rule to the contrary 
would permit the taking of property without due 
process of law.55 

Void grant of exemption. Conformable to the 
general rule as stated in the CJ.S. title Taxation 
§ 220, an exemption from taxation is not valid, even 
where granted in the form of a contract, if all ex¬ 
emptions from taxation are either expressly or by 
clear implication forbidden by a constitutional pro¬ 
vision in force at the time of the grant.56 If a 
corporation is exempted from taxation by an act 
which is afterward held to be unconstitutional, a 
new act may be passed requiring corporations who 
have accepted the old act to be assessed anew, credit 
being given for sums paid by them and any excess 
to be refunded.^'^ 

Federal question. Whether or not an exemption 
has been repealed or impaired by a state statute is 
a matter of state law as to which the federal 
courts will follow the decisions of the state courts, 
but whether or not the exemption is protected by 
the federal Constitution from impairment is a feder¬ 
al question which the federal courts will decide for 

themselvcs,5S 

dL Transfer of Exemptions or Limitations 

A contractual exemption or limitation on the power 
of taxation is not lost by a reorganization or change of 
name of the corporation, but a transfer of the franchises 
and privileges of one corporation to another will not 
transfer any right to exemption from taxation or limita¬ 
tion on the rate of taxation possessed by the transferor. 

A contractual exemption or limitation on the 
jiowcr of taxation which is enjoyed by a corpora- 
titm is not lost by a reorganization of the corpora¬ 
tion/*^ or even by a change of namc,®<> as long as 
the corporation remains in fact the same; but a 


tain exclusive rate, to which a corporation is enti¬ 
tled, does not pass to another corporation^^ or in- 
dividual®^ which acquires its property and fran¬ 
chises, and, although there are decisions to the con¬ 
trary,63 the authority of these decisions has been 
impaired by later decisions, so that it is now settled 
that even a statute which authorizes the transfer of 
the property, franchises, and privileges of one cor¬ 
poration to another does not authorize a transfer 
of tax limitations or exemptions.®^ In fact, so far 
is the rule against the transfer of tax exemptions 
and limitations carried that even a state which ac¬ 
quires the property of a corporation, as to which 
the corporation enjoyed a total or partial exemption 
from taxation, may not, at a time when the consti¬ 
tution forbids such exemptions, transfer the prop¬ 
erty to another corporation accompanied by the ex¬ 
emption ;65 and even where the charter of a corpo¬ 
ration provides that an exemption from taxation 
granted by it shall pass to any consolidated corpo¬ 
ration into which the original company shall be ab¬ 
sorbed, the right to transfer such exemption may 
be cut off at any time as long as it remains unexe¬ 
cuted.®® 

§ 336. -Enlarging or Restricting Corpo¬ 

rate Powers 

a. In general 

b. Alterations in management 

c. Acquisition of land 

a. In Glenexal 

The powers of a corporation may be enlarged, but 
except in so far as a proper exercise of the police power 
and the power of eminent domain permits it, powers 
essential to the object for which it was organized may 
not be restricted or repealed without impairment of 
the obligation of the contract contained In the corpo¬ 
rate charter. 

A subsequent statute enlarging the powers con¬ 
ferred on a corporation by its charter does not im- 


54 . Pa.—Wagner Free Inst. v. Phil- 

mielphia. 10 A. 207. 132 612, 

10 Am.S,K. 613. 

55. U.S.—Duluth, etc.. R. Co. v. St 

Louis County, Minn., 21 S.Ct 124, 
170 U.S. 302, 45 L.Kd. 201— 

Stearns v. Minn., 21 

S.Ct 73, 170 U.S. 223, 45 L.Ed. 
l«!t 

56. r.S.—Culf, ett\. n. Co. V. Howes, 
Mis.s., 22 S.Ct 26, lii3 U.S. 66, 46 
L.Kcl. 

12 CJ. p 1017 note 30. 

57. U.S,—Mi'niphis, etc., R. Co. v. 
Gaines, Teun., 07 U.S, 607, 24 L. 
Ud. lUOl. 


58. U.S,—^Wicomico County ComTs 
V. Bancroft. Md., 27 S.Ct 21, 203 
U.S. 112, 51 UBd. 112. 

59. U.S.—I’owcrs v. Detroit, Cr. H. 
& M. Ry, Co.. Mich., 26 S.Ct 666, 
201 U.S. 643, 60 L.Bd. 860. 

60. U.S.—l^owors v. Detroit, G. H. 
& M. Ry. Co„ supra. 

61. Minn.—State v. Chicago Groat 
Western R. Co.. 110 N.W. 211. 106 
Minn. 290, afllrmed 30 S.Ct 353, 
216 US. 234, 54 L.Ed. 460. 

N.J.—State Assessors v. Morris, etc., 
R. Co., 7 A. 826. 40 N.J.Law 103. 

62. Conn.—Brainard v. Colchester, 
31 Conn. 307. 


63. U.S.—State of Tennessee v. 
Whitworth, Tenn., 6 S.Ct 649, 117 
U.S. 139, 29 L.Bd. 833. 

12 C.J. p 1047 note 37. 

64. U.S.—Picard V. Fast Tennessee, 
etc., R. Co., Tenn., 9 S.Ct 640, 130 
US. 637, 32 D.Ed. 1051. 

12 C.J. p 1047 note 39. 

65. U.S.—Chicago Great Western R. 
Co. V. Minnesota, Minn., 30 S.Ct 
344, 216 U.S. 206, 54 L..]2d. 446. 

66 . U.S.—^Yazoo & Mississippi Val¬ 
ley R. Co. V. Vicksburg, Miss., 28 
S.Ct 610, 209 U.S. 358, 62 UEd. 
833. 

12 C.Jr. p 1047 note 41. 
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pair the contract contained in the charter;®’ and 
the g^ant of an additional franchise not affecting 
or impairing those before granted does not alter or 
modify the charter, if it does not compel the corpo¬ 
ration to exercise such franchise,®* and such grant 
can be made whether or not the right to alter and 
modify is reserved;®* but in neither case can the 
corporation be compelled to accept the grant with¬ 
out the consent of all the members.*^® On the other 
hand, except in so far as the powers conferred on 
a corporation by its charter may be restricted or 
taken away by subsequent statutes enacted within 
the scope of the police power, considered supra § 
.333, or the power of eminent domain, as discussed 
supra § 334, a corporation may not be deprived by 
statute of any power granted in its charter which 
is essential to the object for which it was organ¬ 
ized,*^ nor may a power granted in the charter be 
taken away, where the effect would be to impair 
vested property rights acquired under it.^^ Also, 
even though the power to alter, amend, or repeal is 
reserved, it has been held that such alteration or 
modification cannot change the object of the incor¬ 
poration or substitute another for it.^® However, to 
the extent that powers granted in the charter are 
not essential to the main objects of the charter^^ 
and may be repealed without disturbing vested 
rights,*^® they may be restricted or taken away by 
subsequent legislative enactment 

• 

67. Moss,—Trustees of Andover 
Theolofirlcal Seminary v. Visitors of 
Theological Inst, in Phillips Acad¬ 
emy in Andover, 148 N,B. 900, 263 
Mass. 266. 

12 aj. p 1047 note 46. 

Gifts for additional educational fac¬ 
ulty 

Gifts made and accepted by trus¬ 
tees of academy under statute au¬ 
thorizing trustees to accept dona¬ 
tions for theological seminary, did 
not impair contract obligation grow¬ 
ing out of original act of incorpora¬ 
tion of academy. 

Mass.—^Trustees of Andover Theo¬ 
logical Seminary v. Visitors of 
Theological Inst. In Phillips Acad¬ 
emy in Andover, supra. 

68 . N.J.—Zabriskie v. Hackensack, 
etc., R. Co., 18 N.J.Bq. 

Am.D. 617. 

69. N.J.—Zabrlskie v« Hackensack 
etc., R. Co., supra 

Tenn.—State v. Butler, 81 Tenn. 

400. 

70l K'.J.—^Zabriskle v. Hackensack, 
eta, R. Ca, 18 178, 90 Am. 

B. 617. 

71- U.S.—^Planters’ Bank v. Sharp, 

Miss., 6 How. 801, 12 KBd. 447. 

12 C. J. P 1048 note 48- 


b. Alterations in Management 

The state may not, except In so far as such power is 
reserved or Is possessed because of public ownership 
of the corporation or Its public nature, alter the man¬ 
agement of a corporation as by changing the number 
of, or method of electing, Its directors, without Impairing 
the obligation of the contract contained in Its charter. 

If no right to alter, amend, or repeal is reserved 
by the legislature, any change in the number of di¬ 
rectors granted»in the original charter or in the 
method of electing the directors is void as an im¬ 
pairment of the obligation of the original char¬ 
ter;*^® and even though there is a power to amend 
reserved to the legislature, that does not give the 
right to deprive the corporation of the control of the 
corporate property, or to change the object of the 
charter by giving to others the right to select offi¬ 
cers, without the consent of the corporation.*^^ The 
legislature may, however, provide for a change in 
the number of directors or in the method of elect¬ 
ing them, where the state, or a municipal corpora¬ 
tion controlled by it, owns a majority of the stock 
in the corporation,7® or the corporation is a public 
one organized for the discharge of a governmental 
function,*^* or if the power to amend has been re¬ 
served in the charter.*® 


c. Acquistion of Land 

As a general rule, a change of the method by which 
a corporation can acquire land Is not void as Impairing 
the obligation of Its corporate contract, but limitations 

right of defendant corporation, since 
the corporation had the privilege of 
continuing in business and of apply¬ 
ing for a desired lawful name. 

Fla.—Surf Club v. Tatem Surf Club, 
10 So.2d 654, 161 Fla. 406. 

75. N.Y.—People v. Bllison, 101 K. 
T.S. 65, 115 App.Div. 264. affirmed 
81 N.B. 447, 188 N.Y, 623. 

12 C.J. p 1048 note 51. 

76. XT.S.—^Dartmouth College v. 

Woodward, N.H., 4 Wheat. 518, 4 
B.Bd. 629. 

12 C.J. p 1048 note 66. 

77. U.S.—Smith v. Atchison, eta, R. 
Co.. aC.Kan., 64 P. 272. 

Ky.—Orr v. Bracken County, 81 Ky. 
693. 

12 C.J. p 1048 note 67. 

78. Ky.—Cassell v. Lexington, eta, 
Turnp. Road Co., 9 S.W. 602, 701, 
10 Ky.L. 486. 

12 C.J. p 1048 note 58. 

79. Ga.—Bart v. Houston, 22 Ga, 
606. 

80. Mich.—Attorney General v. 

Looker, 69 N.W. 929, 111 Mich. 
498, 56 L.R.A. 947. 

N.Y.—^Rochester v. Bronson, 41 How. 
I Pr. 78. 


178, 90 


Bisoount power 

A statute depriving a bank of the 
power conferred in its charter to 
discount bills of exchange and notes 
impairs the obligation of its con¬ 
tract. 

U.S,—Planters’ Bank v. Sharp, su¬ 
pra. 

72. U.S.—Chicago, eta, R. Co. v. 
Ludwig, C.C.Ark., 166 P. 152, ap¬ 
peal dismissed 30 8,Ct 404, 215 
U.S. 616, 64 L.Ed. 860. 

Ohio.—Wheatley v. A. L Root Co., 
69 N.B.2d 187, 147 Ohio St 127. 

12 CJ. p 1048 note 49. 

73- N.J.—^Zabriskie v. Hackensack, 
eta, R. Co., 18 N.J.Bq. 178, 90 
Am.B, 617. 

12 ax p 1048 note 52. 

74- U.S.—^Bank of Commerce v. 
Tennessee, Tenn., 16 S.Ct 1118, 
163 U.S. 416, 41 L.Bd. 211. 

12 C.X p 1048 note 50. 

Word *'clnb” 

The application of statute mak¬ 
ing it unlawful to do business for 
profit under name Including word 
“club” to defendant who had been 
granted corporate charter imder 
name Including word “club” seven 
months before adoption of the stat¬ 
ute, would not violate any contract 
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on the right to acquire realty Impair corporate charters 
granting unlimited rights to acquire and enjoy realty. 

While some cases hold that a statute changing 
the method by which a corporation can acquire land 
is void as impairing the obligation of a contract,*^ 
by the weight of authority such a statute is not 
void,®- Also, statutes prohibiting corporations 
from holding real property not necessary for busi¬ 
ness purposes for more than a specified period do 
not impair the contracts of corporations which ac¬ 
quired realty prior to the enactment of such provi¬ 
sions. A statute prohibiting corporations from 
acquiring agricultural lands, however, impairs the 
obligation of contract in a corporate charter grant¬ 
ing the power to acquire and enjoy real estate, with¬ 
out limit as to value and quantity.*^ 

§ 337. - Relieving Corporation of Bur¬ 

dens Imposed by Charter 

A statute or ordinance Is not Invalid where its only 
effect is to relieve the corporation from burdens im¬ 
posed by its charter. 

A statute or ordinance is not invalid where its 
only effect is to relieve the corporation from bur¬ 
dens imposed by its charter.^® 

§ 338. -Imposing Additional Burdens 

The imposition of additional burdens or new and 
onerous conditions on corporations, except as they con¬ 
stitute a proper exercise of the police power or are 
permissible under a reserved power to alter charters, 
are void as impairing the obligation of their charters. 


Additional burdens to those provided for in the 
charter may be imposed on a corporation by the leg¬ 
islature or the council of a municipal corporation 
acting within the scope of the police power,®® or 
in the exercise of a reserved power to alter the 
charters.®^ However, except within the legitimate 
exercise of these powers, additional burdens or new 
and onerous conditions may not be imposed on a 
corporation.®® 

The constitutionality of statutes affecting turn¬ 
pikes and toll roads is considered in Turnpikes and 
Toll Roads §§ 54-55; of railroads in Railroads § 18; 
of street railroads in Street Railroads §§ 17, 36, 160- 
173; of telegraph and telephone companies in Tele¬ 
graphs, Telephones, Radio and Television § 29; of 
gas companies in Gas § 3; and of water companies 
in Waters § 257. 

Banks and trust companies. Banks chartered by 
the state may be subjected by a subsequent statute 
to assessment for the creation of a depositors’ guar¬ 
anty fund,®® may be compelled by a subsequent stat¬ 
ute to receive in discharge of debts due them in¬ 
terest coupons attached to bonds issued by the state 
for the benefit of the bank,®® and may also be com¬ 
pelled to receive their own notes ;®i but a statute 
which compels the assignee of a bank to receive 
the notes of the bank in discharge of the obligation 
is void as to choscs in action assigned before the 
passage of the statute,®® and a statute is invalid 
which requires a previously chartered bank or trust 
company to change its name or very greatly in- 


8 X. Ala,—Alabama, etc,, R. Co. v. 

Hurkott, 46 Ala. 660. 

Ark.—Cairo, etc.. R. Co. v. Turner, 
Ark. 404, 25 Am.lL 664. 
aa. Minn.—Duluth Terminal R. Co. 
V. Duluth, 130 N.W. 18, 113 Minn. 
450. 

12 P 1040 note 62. 

83. Ky.—Commonwealth v. Clark 
County Nat. Dank. 210 S.W. 176. 
187 Ky. 151, error dismissed Clark 
County Nat. Bank v. Common¬ 
wealth of Kentucky, 41 S.Ct 147, 
254 U.S. 664, 66 UKd. 464. 

84. Miss.—Southern Realty Co. v. 
Tulutla Co-operative Stores, 76 So. 
121, 114 Miss. 300. 

35 , Boise Artesian Hot, etc.. 

Water Co. v. Boise City, Idaho, 83 
S.Ct. 097, 230 U.S. 84, 67 D.Rd. 
1400. 

12 CJr, p 1049 note 63. 

88 . U.8.—St. DouU, etc., R. Co. v. 
Mathews. Mo.. 17 S.Ct. 243, 166 
U.S. 1, 41 UKd. 611. 

Adkins V. City of West Prank- 
fort, D.C.ni., 61 P.Supp. 632. 
Xowa.—Mt Vernon Bank & Trust 
Co. V. Xowa Employment Security 


Commission, 11 N.W,2d 402, 233 
Iowa 1165. 

La.—Fireside Mut. Life Ins. Co. v. 
Martin, 66 So.2d 511, 223 La. 583. 

87. Me.—^Portland, etc., R. Co. v. 
Deeringr. 2 A. 670, 78 Me. 61, 67 
Am.R. 784. 

12 C.J. p 1040 note 65. 

Alterations held proper 

(1) Statute prohibiting; domestic 
corporation from purchasing milk 
unless It satisfies commissioner of 
agriculture that it Is solvent, or 
gives bond or other security, held 
constitutional as exercise of reserv¬ 
ed power to amend charters. 

N.T.—^People V. Beakes Dairy Co., 
110 N.B. 116, 222 N.Y. 416, 3 A.L.R. 
1260. 

(2) Statute imposing on car com¬ 
pany the duty of paving street be¬ 
tween rails or to pay therefor if 
city makes improvement, held not to 
Impose an unjust burden on car com¬ 
pany, or to be Imposed in bad faith 
or through oppression so as not to 
be within the reserve power of 
state, as to corporate charters. 
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Ark.—Ft Smith Light & Traction 
Co. V. Board of Improvement of 
Paving Dist. No. 16, 276 S.W. 1012, 
169 Ark. 690, affirmed 47 S.Ct. 
595, 274 U.S. 387, 71 L.Ed. 1112. 

88 . Colo.—Denver v. Denver City 
Cable R. Co.. 45 P. 439, 22 Colo. 
565. 

Mich.—Grand Rapids Electric R, Co. 
V. Grand Rapids. 47 N.W. 667, 84 
Mich. 257. 

12 C.jr. p 1049 note 66. 

89. U.S.—Shallenberger v. First 
State Bank of Holstein, Neb., 31 
S.Ct. 180, 219 U.S. 114, 65 L.Ed. 117, 

12 C.J. p 1049 note 69. 

90. AuTk.—^Thurston v. Peay, 21 Ark. 

85. 

91. La.—^Williams v. Planters' Bank^ 
12 Bob. 125. 

N.C.—Columbia Exch. Bank v. Tid- 
dy, 67 N.C. 169. 

Ohio.—Galllpolis Bank v. Domlgan, 
12 Ohio 220. 40 Am.D. 475. 

92. U.S.—Dundas v. Bowler, C.C. 
Ohio, 8 P.Cas.No.4,14X, 3 McLean 

, 397. 
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crease its capital stock.^8 Statutes increasing the 
liability of directors of a bank beyond that imposed 
by the charter have been sustained.^^ 

Bridge corporations. A statute compelling a 
bridge corporation to carry out the agreement con¬ 
tained in its charter does not impair the obliga¬ 
tion of its contract or impose additional burdens.^® 
Also, a statute requiring a bridge corporation to 
open a drawbridge for the passage of vessels with¬ 
out charge has been held within the police power 
but, in the absence of a reserved power to amend 
the charter, a statute requiring the construction of 
a wider, draw than that prescribed by the charter of 
the corporation has been held void as impairing the 
obligation of the contract^^ 

Danis and canals. A statute requiring canals and 
ditches in an incorporated city to be covered over is 
not void as applied to a corporation previously char¬ 
tered but, in the absence of a reserved power to 
alter a charter, a statute requiring a corporation to 
rebuild or repair bridges over its canal is void.^® 
A statute requiring a corporation to construct a 
fishway in a dam which was not required by its 
charter is a valid exercise of the police power and 
does not impair the obligation of the charter^ 

Foreign corporation. If a foreign corporation 
pays a license tax and is given a permit to do busi¬ 
ness in a state under a statute which provides that 
forei^ corporations thus complying with the con¬ 
ditions prescribed shall be admitted to do business 


in the state on the same terms as domestic corpora¬ 
tions, a statute is void which requires foreign cor¬ 
porations to pay an additional tax not levied on do¬ 
mestic corporations.^ 

§ 339. -Creation and Change of Remedy 

to Enforce Corporate Liability 

Provided they do not Impair substantial rights of 
the corporation laws prescribing changes In, or addi¬ 
tional remedies for, the enforcement of obligations im¬ 
posed by corporate charters are not void as impairing 
the obligations of contracts. 

Laws which do not impose on corporations addi¬ 
tional burdens or duties, but which prescribe chang¬ 
es in the remedies, or even additional remedies, for 
the enforcement of obligations imposed by their 
charters, are not void as impairing the obligation 
of contracts.^ Thus, statutes have been sustained 
which change the existing law as to who may sue 
the corporation,^ or the jurisdiction in which suits 
may be brought against it,5 extend the time within 
which actions may be brought,® prescribe a different 
form of action*^ or a new mode by which process 
may be served,® give a new remedy for the enforce¬ 
ment of a duty imposed by the charter,® and pro¬ 
vide an additional penalty for default in the per¬ 
formance of such a duty,i® or an additional means 
of enforcing a penalty.!! Railroads and other cor¬ 
porations may be made liable to laborers and sub¬ 
contractors employed by persons having contracts 
with such corporations,'!® even though the contracts 
were made previous to the passage of the law,!® 


93. Or.—Pacific Title, etc., Co. v. 

Sargent, 144 P. 462, 73 Or. 486, 
S4. U.S.—^Falconer v. Campbell, C. 
C.Mlch.. 8 P.Cas.No.4,620, 2 Mc¬ 
Lean 195. 

Ga.—^Robinson v. Lane, 19 Gsu 337, 

SB. N.T.—^People v. International 
Bridge Co., 119 N.B. 361, 223 N.T. 
137, affirmed International Bridge 
Co. V. People of State of New 
York, 41 S.Ct 66, 264 XJ.S. 126, 66 
L.Bd. 176. 

•Coairtractioii of pathway for pedes¬ 
trians 

Statute compelUng the building of 
pathway for pedestrians on bridge 
■built by corporation under charter 
obligating it to do so does not impair 
the obligation of the contract or Im¬ 
pose additional burdens. 

N.Y.—People v. International Bridge 
Co., supra. 

96. Conn.—^New Haven, etc., Toll- 
Bridge Co. V. Bunnel, 4 Conn. 64. 

i97. Conn.—Washington Bridge Co. 

V. State, 18 Conn. 53. 

Mass.—Commonwealth v. New Bed¬ 
ford Bridge, 2 Gray 339. 


98. Colo.—Platte, etc.. Canal, etc., 
Co. V. Dowell, 30 P. 68, 17 Colo. 
376. 

99. Pa.—^Erie v, Erie Canal Co., 69 
Pa. 174, 

1. XJ.S.—^Holyoke Water-Power Co. 
V. Lyman, Mass., 16 Wall. 600, 21 
L.Ed. 133. 

12 C.J. p 1049 note 79. 

2 . U.S.—^American Smelting, eta, 
Co, V. Colorado, Colo., 27 S.Ct. 198, 
204 U.S. 103, 61 L.Bd, 393, 9 Ann. 
Ca^. 978. 

S.C.—^British-American Mortg. Co. v. 
Jones, 56 S.E. 983, 76 S.a 218. 

3. Conn.—^New Haven Metal & Heat¬ 
ing Supply Co. V. Danaher, 21 A.2d 
383, 128 Conn. 213—Converse v. 
.fflltna Nat, Bank, 64 A. 841, 79 
Conn. 163, 7 Ann.Cas. 76. 

12 C.J. p 1060 note 86. 

4. U.S.—Henley v. Myers, Kan., 80 

S.Ct 148, 216 U.S. 373, 64 L.Bd. 
240. 

5. Ala.—Lyon v. State Bank, 1 
Stew. 442. 

Ga-—^Davis v. Central R., eta, Co.. 
17 Ga. 323. 
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6. Ky.—Louisville, eta, R. Co. v. 
Williams, 45 S.W. 229, 103 Ky. 
375, 20 Ky.L. 77. 

7- R.I.—^MacDonald v. New York, 
eta, R, Co.. 51 A. 573. 23 11,1. 5S8. 

8. U.S.—^Bank of Columbia v. Ok«- 
ly, DistCol., 4 Wheat 235, 4 L.Kd. 
569. 

12 C.J. p 1050 note 91. 

9. Mass.—Brownell v. Old Colonv 
R. Co.. 41 N.B, 107. 164 Mass. 20, 
49 Am.S.R. 442. 29 L.R.A 169. 

N.Y.—^Public Service Commn. v. 
New York R. Co., 136 N.Y.S. 720, 
77 Mlsa 487. 

la Ark.—Leap v. St Louis, etc., R. 
Co., 25 S.W. 75, 58 Ark. 407, 41 
Am-S.R. 109, 23 L.R.A 264, 

12 C.J. p 1050 note 93. 

11. Ind.—Chicago, etc., R. Co. v. 
State, 51 N.B. 924, 153 Ind. 134. 

12. Mo.—Grannahan v. Hannibal, 
eta, R. Co., 30 Ma 646. 

Vt.—^Branln v. Connecticut, eta. R. 
Co., 31 Vt 214. 

13. Mo.—Grannahan v. Hannibal, 
eta, R. Co., 30 Mo. 646. 
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although the contrary has also been held,^^ and 
liens against such corporations may be given for 
work and labor performed by such employees and 
subcontractors.^^ statute is void, however, which, 
although it purports to relate to matters of remedy 
only, in fact impairs substantial rights granted the 
corporation by its charter.*!® 

§ 340 . - Repeal or Forfeiture of Charter 

Except as such action Is proper In the exercise of 
the police power or the power of eminent domain, the 
legislature may not repeal a corporate charter unless 
the right to amend or repeal it Is reserved. 

WHiere an act incorporating a corporation, or a 
general law or state constitution under which it is 
incorporated, expressly reserves the right to repeal 
or amend the charter at will, this becomes part of 
the contract, and a subsequent act revoking the 
charter or declaring a forfeiture is not an impair¬ 
ment of the original contract;!'^ and the same rule 
applies where a corporation, after the original grant 
of its charter, has accepted the provisions of an act 
reserving the right to amend or repeal.!® ^ sup¬ 
plement to a charter conferring a new right or en¬ 
larging an old one without imposing any additional 
burden and without any other consideration is a 
mere license and may be revoked at pleasure.!® 
Notwithstanding, however, the exercise by the leg¬ 
islature of the power to terminate the existence of 
the corporation, the rights of the stockholders and 
creditors in the property and franchises owned by 
the corporation arc protected by all the guaranties 
of property rights in general that are contained in 
tite federal and state constitutions, and may not be 
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taken away without due process of law and just 
compensation.20 In the absence of a reservation of 
power to repeal the charter of a corporation, it is 
beyond the power of the legislature to repeal the 
charter,2>i or to provide for its forfeiture on grounds 
not recognized at the time it was granted,^^ or to 
declare a total forfeiture for that which under the 
charter was a ground of partial forfeiture only.^® 
However, a corporation which has actually ceased 
to exist may be dissolved or its charter forfeited 
by the legislature when provision is made for the 
protection of all of the contract rights of the defunct 
institution and its creditors and, in the exercise 
of the police power, the legislature may provide for 
the forfeiture of the charter of a corporation as a 
penalty for its nonuse or misuse of its corporate 
powers, or for other violations of law.^® It is with¬ 
in the power of the legislature to require corpora¬ 
tions, such as banks^® and insurance companies,^7 
to suspend business whenever their continuance in 
business would be hazardous to the public, as, for 
example, to depositors and policy holders. Although 
it has been held to the contrary,^^ it is now settled 
that a power granted to a corporation, whether by 
charter or otherwise, to operate a lottery is revo¬ 
cable at the will of the legislature in the exercise of 
its police powcr.2® The legislature may remit the 
forfeiture of the charter of a corporation either in 
whole or in part;®® but, if forfeiture proceedings 
are commenced and later discontinued on condition 
that the corporation do certain things, the proceed¬ 
ings can be resumed only on breach of the condi¬ 
tion.®! 


14. in,-— Andrews, etc., Co. v. At¬ 
wood. 47 N.E. 387, 167 III, 340, 

15. Mo,—Peters v. St Louis, etc,, 
H. Co„ 33 Mo, 107. 

13 C.J, P 1050 note 08. 

16. U.S,—Jarman v. Knijjht.s Tom- 

plars’. Indomn, Co., C.C, 

.Mo., OS F. 70. aftlrmnd 104 F. 038, 
44 CC.A. 03, anirmod 23 S.Ot 108, 
187 U.S. 107, 47 L,Kd. 130. 

X.V.—Now York v. New York City 
K, Co.. 117 N.Y.S. 021. 

17. Mont.-—Ml<l-Northorn Oil Co. v. 
Walker, 211 1\ 3S3, US Mont 414. 

12 C.J, V lOSl note 1. 

18 . Ala.—Mobile, etc.. U. Co. v. 
State, 20 Ala, 573. 

18 . P;JL.—Appeal of Philadelphia, 
♦ to., Forry l‘a.ss. It Co., 102 1*0. 
133. 

80. .V.V.—Pttoplo V. iTUrion, 18 N.R 

1103, III .V.Y". 1, 7 Am.S.U, 681, 2 
r. ItA, 35.^.. 

13 t\.T. p IPS I note 4. 


21. TT.S.—•Chicago, etc., R. Co. v. 
Ludwiff, C.aArk., 156 F. 152, ap¬ 
peal dismissed 30 S.Ct. 404, 215 
U.S. 615, 64 L.Kd. 350. 

LoriiiK V. Marsh, C.C.Mass., 15 
F.Cas.No.8,614. 2 Cliff. 311. 

12 C..T. p 1061 note 6. 

22. Ala.—State v. Tomhockbee Bank, 
2 Stow. 30. 

Ind,—Aurora, etc,. Tump. Co. v. 
Holthouse, 7 Ind. 50. 

j^r.M.—State V. Sunset Bitch Co., 146 
P.2d 210, 48 N.M. 17. 

23. Mich.—People v. Jackson, etc., 
Plank-Road Co., 0 Mich. 285. 

24. Ltu—School Board of Caldwell 
Parish V. Meredith, 71 So. 200, 130 
La. 35. 

25. U.S.—Cosmopolitan Club v. Vir¬ 
ginia, Va., 38 S.Ct 394, 208 U.S. 
378. 52 L.Ed. 536. 

Del.—Morford v. Trustees of Middle- 
town Academy, 13 A.2d 168, 25 Del. 

I Ch. 58. 

1 12 C.J. p 1051 note 8. 
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26. Mass.—Commonwealth v. Farm¬ 
ers’, etc., Bank, 21 Pick, 642, 32 
Am.D. 290—Foster v. Essex Bank, 

16 Mass. 245, S Am.D. 135. 

27. U.S.—Chicago L. Ins. Co. v. 
Needles, Ill., 5 S.Ct. 681, 113 U.S. 
574, 28 L.Ed. 1084. 

Ill.—People ex rel. Palmer v. Na¬ 
tional Bankers Ins. Co. of Lincoln, 

17 N.E.2d 670, 369 Ill. 605. 

12 C.J. p 1051 note 10. 

28. Ala.—Boyd v. State, 46 Ala. 329 
—Broadbent v. Tuscaloosa Scien¬ 
tific, etc., Assoc., 46 Ala. 170. 

Ind.—Kellum v. State, 66 Ind. 5S8. 

12 C.J. p 1051 note 11. 

29. Ky.—Commonwealth v. Doug¬ 
lass, 24 S.W. 233, 100 Ky. 1X6, 15 
Ky.L. 581, 66 Am.S.R. 328. 

12 C.J. p 1061 note 12. 

SO. Miss.—^Nevltt v. Port Gibson 
Bank, 14 Miss. 513. 

31. Pa.—Long V. Farmers’ Bank, 1 
Pa.L.J.It. 284, 2 Pa.L.J. 230. 
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§ 341. —— Providing for Settlement of Af¬ 
fairs of Insolvent Corporation 

Statutes providing for the settlement of the affairs 
of Insolvent corporations are not Invalid as Impairing 
the obligations of their corporate contracts. 

In general, statutes providing for the settlement 
of the affairs of an insolvent corporation and the 
distribution of its assets among its creditors are 
not invalid as impairing the obligation of the con¬ 
tract contained in its charter,82 especially where the 
statutes were in full force and effect at the time the 
corporation was organized,88 or the contract it is 
claimed to impair was executed ;84 but it has been 
held that a statute prohibiting an insolvent corpo¬ 
ration from gfiving preferences cannot affect a cor¬ 
poration having a charter granted before the pas¬ 
sage of the act and not subject to amendment or re- 
peal.85 A statute providing for the summary sei¬ 
zure by the state superintendent of banks of the 
property and business of unsafe banks does not vio¬ 
late constitutional provisions against impairing the 
obligation of contracts ;88 and statutes subjecting 
cooperative banks to assessments for share in¬ 
surance fund does not impair the obligation of their 
charters ;87 nor does the application to a trust com¬ 
pany whose charter makes it subject to the general 
law, except as to matters expressly covered by the 
charter act, of an amendment to a general law gov¬ 
erning the method of enforcing stockholders’ lia¬ 
bility impair the obligation of its charter, where the 
right to change even the express terms of the char¬ 
ter is reserved.88 A plan adopted pursuant to stat¬ 
ute by the stockholders of an insolvent building and 

>38. IT.S.—Chlcaffo Lu Ins. Co. v. 

Needles. Ill.. 6 S.Ct. 681, 118 U.S. 

674. 28 Ii.Bd. 1084. 

Ill.—^People ex rel. Barrett v. Lo- 
g:an County Buildings & Loan Ass'n. 

17 N.B.2d 4. 369 IlL 618. 

12 C.J. p 1062 note 17. 

Volnntary dissolntioa 

Laws allowing: and regrulatingr vol¬ 
untary dissolution of corporations 
are not prohibited by the constitu¬ 
tional provision agralust the Impair- 
ingr of contractual obligations, the 
debts of the corporation remaining 
unaffected. 

Cal.T-Crossman v. Vivienda Water 
Co.. 89 P. 336, 160 CaL 675. 


loan association whereby the association transferred 
its assets to another association and wrote down 
its liabilities to stockholders is not unconstitutional 
as impairing the rights of holders of permanent 
stock who, under the by-laws of the association, 
could participate in the assets only after liquidation 
of all other stock, where the plan adopted gave 
them that right.88 

§ 342. -Corporation in Which State Has 

Interest 

The fact that the state owns a partial or total In. 
terest In a corporation does not limit its power to reg. 
ulate the conduct of business of the corporation, or en¬ 
able the state to invest it with powers which Impair 
the contract rights of other corporations or individuals. 

The fact that the state owns some shares of stock 
in a corporation does not diminish the power of the 
state to pass laws regulating the conduct of busi¬ 
ness by such company nor does the resumption 
by the state of the exercise of its rights as a stock¬ 
holder, which had been temporarily waived, impair 
the obligation of any contract of the company or 
of the other stockholders.'*^ Under the reserved 
power to amend a corporate charter it has even been 
held that the legislature may so change the consti¬ 
tution of the board of directors or trustees as to 
transfer the control of a corporation in which the 
state owns a half interest from the individual stock¬ 
holders to the state ;^8 not even a corporation 
owned entirely by the state may be invested with 
powers the exercise of which will impair the con¬ 
tract rights of other corporations* 8 or of individ¬ 
uals.** 

39. Tex.—Graham v. Metropolitan 
Building & Loan Ass'n. Civ.App,, 
98 S.W.2d 429, error di.smissed. 

40. U.S.—^Tilley v. Savannah, etc., 
R. Co., aaOa., 5 F. 641, 4 Woods 
427. 

4L Ky.—Cassell v. Lexington 
Tump. Road Co., 9 S.W, 602, 701, 
10 Ky.L. 486. 

42. Md.—Jackson v. Walsh, 23 A. 
778. 75 Md. 304. 

43. Mass.—^Attorney General v. 
Fitchburg R. Co., 6 N.B. 854. 142 
Mass. 40. 

44. S.C.—State V. State Bank, i S. 
C. 63. 


33. Ala.—McDavid v. Bay Minette 
Bank. 69 So. 462. 193 Ala. 341. 

34. Minn,—^Hoff v. First State 
Bank. 218 N.W. 238, 174 Minn. 36. 

35. Pa—Borton v. Brines-Chase Co., 
84 A. 697, 176 Pa 209. 

35. N.Y.—^Richards v. Schwab^ 167 
N.T.S. 636, 101 msc. 128. 

37. Mass.—^Lowell Co-op. Bank v. 
Co-operative Central Bank, 191 N. 
B. 921, 287 Mass. 338. 

38. N.Y.—Skinner v. Schwab, 177 
N.Y.S, 143, 188 App.I>iv. 467, dis¬ 
missal of appeal denied 127 N.B. 

921, 228 N.Y. 660, and 127 N.B. 

922, 228 N.Y. 607. 


See Vol. 16A for §§ 343 to End 
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